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"The law Is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
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EXPLANATION 


object in view in preparing^ Corpus Juris Secundum has been two- 
X fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundwit is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris "When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its ajipropriate place within 
the title (bee Abatement and Revival, Section 112) The convenience of 
this method—an innovation in enc>clopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section I'hesc introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained theiein, thus providing another convenient means of ready access to the 
text and notes. 

C or pus Juris Secundum is kei^t to date by means of annual cumula¬ 
tive pocket parts for each volume 'I'his feature of sujiplemcntalion which has 
proved so successful in modern digests and statutes conveniently, and with 
cerlainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill Its many excellent editorial features 
are fittingly acconijianied by corresponding innovations and impro\ements in 
mechanical arrangement, type^graphy, and design, which the ]mblishcr believes 
will commend themselves to the profession as rcijresenting a new standard 
in legal publicalions. 

The Publishers 
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HIGHWAYS 

This Title irclndes roads open for free passage to the public, established for public benefit; nature and 
scope of power to establish and maintain such roads m general; constitutional and statutory provisions re¬ 
lating thereto, appointment and removal, rights, powers, duties, and liabilities of highway boards, officers, 
etc , establishment of such roads by statutory proceedings, construction, repair, and improvement thereof, 
and alteration, vacation, and abandonment thereof, taxes for highway purposes and local assessments for 
particular roads, title to and rights in the land occupied, and removal of and liabilities for obstructions, 
encroachments, etc , and use of such roads, and liabilities for injuries from defects, obstructions, etc , there¬ 
in, and for injuries from violations of the law of the road causing collisions, etc 

Matters oot in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

Divisions I to VI in Volume 39 

I. DEriNITIONS, NATURE, AND ESTABLISHMENT IN GENERAL, §S 1-2 
II. ESTABLISHMENT BY PRESCRIPTION, USER, OR RECOGNITION, §§ 3-24 

ITT ESTABLISHMENT BY LEGISLATIVE ACT OB BY STATUTORY PROCEEDING, §§ 25-95 

A Jn Genera:,, §§ 25-36 

B Statutory Phoueeuings to Establish, §§ 37-95 

rv. ALTERATION, VACATION, AND ABANDONMENT, §§ 96-135 
A Alteration, §§ 96-112 
B. Vacation, §§ 113-129 
C Abandonment, §§ 130-L35 

V. TITLE TO PEE AND RIGHTS OF PUBLIC AND ABUTTING OWNERS, §§ 136-143 
VI. HIGHWAY DISTRICTS, BOARDS, AND OPPIOEBS, §§ 144-174 

DlTlslons VTI to End in Volnme 40 
Vn. CONSTRUCTION, IMPROVEMENT, AND REPAIR, §§ 175-216 
Vin, OBSTRUCTION AND ENOBOAOHMENT, §§ 217-231 

See also descriptive word index in the back of this Volume 
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IX. USE or HIGHWAY AND LAW OF THE ROAD. §S 2.32-^247 

X. INJURIES FROM DEFECTS OR OBSTRUCTIONS, §§ 248-282 

XI. TAXES AND ASSESSMENTS, §§ 283-311 

Sub-Analysts 

1 to 174 in Volume 39 

VII. CONSTRUCTION, IMPROVEMENT, AND REPAIR—]) 5 

§ 175 Conslitutional and statutor> provisions—p 5 
176. Hij^hway funds—p 9 

177 Aiilhoiily and duty to construct or rc])air—]) 25 

178 - As dcjicndcnt on availability of funds—p 35 

179 Mode, plan, and suflicicncy—p ^6 

180 - Materials for constuiction oi rci)aii—p 53 

181 - Rtinoval ot fences, biiddinj^s, and other jiropcrty—p 54 

182 - CjuuIc posts—p 55 

183 IXisttnce and charactei of road—p 55 

184 - Roads in ditYcrcnt jui isdictions—p 56 

185 Diaina^e—p57 

186 - Powci and diit>—]) 57 

187 - Personal liability of officer—p 60 

188 - Abatement of drain.ifjc nuis«incL—]) 70 

189 - Injunction—p 70 

19() - Drainaj^e disLiicts — p 72 

191 Lighliiif,^ and lighting disUicts—p 73 

192 Proceedings foi im[)rovemcnt of highways .ind for construction of free gravel 

ro.ids or turiijiikes—p 73 

193 - Submission of question to vote—p 75 

194 - (. ommissionets or vicwcis—]> 77 

l()s - Healing and record—p 78 

196 -Ajiiie.d and certiorari—p 79 

197 - Collateral attack—p 80 

198 Compelling construction, improvement, or reqiair and remedies for breach of 

dut}—]) 81 

199 Rcstr*iining construction, impro\ement, or rejiair—p 81 

200 (.’rmiinal res])onsibility foi neglect—p 82 

201 Expenses—]) 84 

202 - Liability of municipalit> to l.d)oiers and materialmen in general—p 85 

203 - Ro.id m.ichinery and a])pliances—j) 86 

204 - Improvement bonels oi ceitihcates—p 87 

205 - Work oi material on credit—p 87 

206 - R(eover> of ach.inces made by highway officer—p 87 

207 - Aiiportionnient—]) 88 

208 Contracts for road w'ork—]) 89 

209 -Performance and iiayment—p 107 

210 - Conti actors’ bonds—p L38 

211 - Actions—p 193 

212 Liahilitv for damages—p 204 

213 D.images—p 209 

214 - Pa>ment or assessment as prcre‘(inisite to road work—p 209 

215 - Measure of damages, deduction of benefits—p 209 

216 - Actions or proceedings to recover—p 210 


See also descriptive word index in the back of this Volume 
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VIII. OBSTRUCTION AND ENCROACHMENT—p 212 

§ 217. As nuisance—p 212 

218 What constitutes—p 212 

219 Existence or legality of highway—p 213 

220 Defenses—p 215 

221 Persons liable—p 219 

222 Remedies—p 219 

223 - Actions and proceedings to compel removal in general—p 220 

224 - Preliminary notice or order to remove—p 221 

22^^ - Summary removal without legal formality—p 221 

226 - Injunction in general—p 223 

227 - Proceedings to enjoin—p 225 

228 - Action for damages—p 228 

229 - Penalties and actions therefor—p 232 

230 - Criminal responsibility—p 235 

231 - Prosecution and punishment—p 236 

IX. USE OF HIGHWAY AND LAW OF THE ROAD- p 240 

§ 232 Power to control and regulate generally—p 240 

233 Right and mode of use—p 244 

234 - Tiaction engines and other heavy vehicles or equipment—p 254 

235 - Hicycles—p 255 

236 Law of road—p 255 

237 - Meeting—p 258 

238 - Overtaking and passing—p 261 

239 - Turning across road—p 262 

240 Care required in use of road—p 262 

241 - Vehicles and persons on foot—p 265 

242 - Reckless driving or racing—p 267 

243 - Fiightening horses—p 268 

244 - Horses not under coiitiol, and runaw,i}S—p 269 

245 - Contributory negligence—p 271 

246 Actions for injuries—p 272 

247 I’enal and criminal proceedings—p 276 

X. INJURIES FROM DEFECTS OR OBSTRUCTIONS—p 278 

§ 248 Persons and govnnmental bodies liable—p 278 

249 - State—p 278 

250 - Counties, towns, and other political subdivisions—p 280 

251 - Highway oflicers—p 285 

252 - Persons causing deftet—p 286 

253 - Abutting owners—p 289 

254 Care and duty as to condition of highway generally—p 291 

255 Roads and portions thereof to which duty extends—p 295 

256 - Roads under repair—p 300 

257 Defects and obstructions causing injury—p 301 

258 - Defects caused by elements, snow .ind ice—p 304 

259 - Objects frightening horses—p 305 

260 Precautions—p 306 

261 - Lighting highway—p 306 

262 - Barriers, railings, and other guards or danger signals—p 306 

263 Notice of defect or obstruction—p 312 

See also descriptive word index in the back of this Volume 

3 


§ 175 


HI0HWAT8 


40 C.J.S. 


except to the extent that they conflict with partic¬ 
ular constitutional provisions A statutory regu¬ 
lation which tends to promote efiicient and unin¬ 
terrupted performance of work performed under 
command of the state, to carry out an obligation 
owed to the state, on a highway of the state, is not 
beyond the power of the state 32 

A judgment that under existing law the state has 
no power to make a certain highway contract docs 
not preclude the subsequent enactment of a statute 
retroactively empowering the state to make such a 
contract 33 

Validity of stale appropnations in aid of con¬ 


struction of roads under constitutional provisions 
pertaining to works of internal impiovemenl is con¬ 
sidered in the C J S title States § 140, also 59 C J. p 
212 notes 74, 79, p 213 notes 87, 88 

c. Construction and Operation Generally 

(1) Constitutional provisions 

(2) Statutes 

(1) Constitutional IVovisions 

The words ‘^construction and maintenance” In a con¬ 
stitutional provision authorizing statutes as to state 
highways should be given a broad construction. An 
amendment authorizing a bond issue should not be con¬ 
strued to enlarge the state highway system unless such 
intention is plainly manifested. 


Wls—State V Zimmerman, 204 NW 

803, 187 Wis 180 

(15) Statute relating to road oon- 
Btructlon on a relaininj^ wall along a 
beach—I^udnei v Road Protection 
Commission, 110 So 602, 150 MiSm 
416 

(16) Bin providing for leasing to 
highway department hy state bridge 
<oTpor<ition of nil its bridges and 
other property terms and < onditions 
thereof, and making appropriation 
therefor—In re Opinions of the Jus- 
tl<es. 14 5 So 820, 221. Ala 165 

(17) A statute authoriring road 
improvtment distrn t to use disiritt 
fund*^ in part payment of < osi of 
building new bridge ov'er small non- 
navlgahle river r tossed bv to id — 
McAdams v TIenl^^. 27‘t SW 155 
ir.O Ark 97, 41 ARR 02‘) 

(18) Statute pertaining to an < lec¬ 
tion on the question of ailopting a 
road unit s\ stern, althoiigli it fails to 
provide for notbc of cletlion State 
ex rel Bet k v Bciaid of Com’is of 
Allen Count>, 57 P L'd 450, 113 Kan 
898 

(19) Statute riquiring approval of 
slate liighwav director for the erec¬ 
tion of s-ignal lights—Village of 
Knglt'wood V Ib'tlis 1(1 Ohio N P ,N 
S. 4 91 

(20) A<ts requiring that township 
road funds be ki pt in separate ac¬ 
counts ami not exp* nded in other 
townships—White v Miller, 1 SW 
2d 814. 175 Aik 107S 

(21) t4a\v relative to highw'avs 
passing tlirough iities and villages 
--Slatt \ P.ilHock, 220 NW 408, 
175 Minn 103 

(22) Statute authorizing transfer 
of balance in bond refunding fund 
to gfneial refunding bond ridemp- 
lion K<counl—Scougnle v Page, 106 
SW2d 1023, 194 Ark “80 

(23) Provision of act setting apart 
out of highway const luclion and 
maintenance fund fixed sum to riay 
preliminary costs and attorney's fees 


incurred in proceeding authorized to 
be taken to test legality of th< act 
w'huh authorized th(‘ borrowing of 
money for construction ot londs and 
bridges—C^aiter v Mllcv, 103 P 2d 
93 1. 187 Okl 530 

(24) Statute authorizing paving of 
coiintv ro.cds on petition of abutting 
property owners—Arhog.isl v ilun- 
<oinb<* Countv IM SR 626, 208 NC 
515 

(25) Sl<itiite reciuiring county 
court of counlv in which road irn- 
pToNcd hv highway commission is 
situated to piv tor lands necessary 
IhMc'lor State Hoad (’’ommission v 
Kcn.iwha County Court, 163 SE 815, 
112 W Va 98 

(2(j) An act, authorizing named 
(itizc'ii of stale to institute' suit 
.ig<iinst It through state highway 
commission for damnge resulting 
tiom personal Jnjuiie.s caused hv^ 
iiegl igc'iicc* of commission’s em- 
jilovets and requiring iiaymenl of 
judgment against state by commis¬ 
sion out of any funds thcreol w^hich 
may bc> legally used for such pur¬ 
pose'—Mallard v State, Ea App , 194 
So 447 

(27) Statute permitting payment 
of administrative salaries and ex¬ 
penses from liighw'MV fund 
Ark—Law'horn v Johnson, 120 SW 
2d 720, 196 Ark 991, overruling 

Eadcl V Stubblefield, 111 S VV 2d 
555, 195 Aik 261, and Burrow v 
Klovd, 09 S W 2d 573. i93 Ark 220 
Minn—-Coiv v King, 8 N W Jd 614 
Okl—Ilc'lm v C'hilders, 75 P 2d 398, 
181 Okl .53 5 

Indefinite words which constitute 
a mere chiie.il error have been held 
not to invalidite a statute—Davis 
V Road Impioviment Dist No 7 of 
Kittle River County, 257 SW 724, 
162 Ark 98 

31. Ark - Taylor v J A Riggs 
Tractor Co. 122 S W 2d 608, 197 
Ark 383 

Minn—Cory v King, 296 N W. 506, 
209 Minn 431 

29 CJ p 583 notes 57, 68. i 
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Statutes held invalid nnder partlcu- 
lar constitutional provisions 

(1) Statute imposing the c'ost of a 
state highway passing through sev¬ 
eral eounlips on all but one of the 
counties, and spc'ciallv exempting 
that county- Berry v Hayes, 28 S 
W 2d 50, 160 Tf nn 677 

(2) Act authorizing county road 
commission to usi all unexpended 
balances rcalizc'd from bond issue for 
hard-surface roids- Mai tin v Saye 
145 SE 18(), 14 7 SC 133 

(3) Statute adding new^ roiiti' to 
state highwav system w^huh did not 
begin, teiminate, or pas,s through 
eountv' sc'at, but did intersect an 
other trunk highway at iioint twenty 
two milru distant there fiom—Slate 
v Babcoe^k, 200 NW 843, 161 Minn 
80 

(4) Piovision that st.ite highway 
(ommission may use highway loan 
funds to meet out.standiug conttaet 
obligrit ions ineurrecl m anticipation 
of aid for state aid or third class 
highway-^ construction projects—In 
re Opinion ot the Justices, 167 A 174, 
132 Me 502 

(5) Statute directing payment out 
of trunk highway fund of damages 
resulting: from negligenci' of high¬ 
way dep.irtim nt in maintaining trunk 
highways—Sl.stc v Babcock. 232 N 
W 718, 181 Minn 409 

(6) Sp<*c lal act vesting state de¬ 
partment of highways and public 
works witli full control over expen¬ 
diture ot lunds rc'cc'ived bv certain 
counto's from state for rciad and 
highway pui poses, including gasoline 
tax—llasac'll v Walters 93 S W 2d 
1268, 170 Tenn 206 

32. N y —Kong Island R Co v De¬ 

partment ol Kabor ot State of 
Nt'w York, 177 N 10 17, 2.56 N Y 

498, afiirming 247 NYS 278, 138 
Misc 612 

33. Idaho —Powell v McKelvey 63 
P 2d 626, 66 Idaho 291. 
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The words “construction and maintenance^* in a 
constitutional provision authorizing the legislature 
to enact a statute for the construction and main¬ 
tenance of stale highways should be given a broad 
rather than a narrow construction.'^^ A constitu¬ 
tional amendment authorizing a bond issue for 
highway purposes sliould not be construed to en¬ 
large the slate highway system except where such 
intention is plainly manifested 

(2) Statutes 

The usual principles of statutory construction are 
applied to statutes pertaining to the construction, im¬ 
provement, or repair of highways 

The usual principh s of statutory construction are 
applied in determining the legislative intent ex¬ 
pressed by the terms of statutes pertaining to the 


construction, improvement, or repair of highways.^^ 
The statutes should be liberally^^ and reasonably^* 
construed to carry out the legislative intent, and the 
general purpose of the acts should be kept in 
mind,^^ but the statutes must be interpreted as writ¬ 
ten, and the courts cannot depart from the explicit 
declaiation of the legislature.'^^ A statute will be 
construed as mandatory^^ or director>,42 re¬ 
quired by the evident intent of the legislature Stat¬ 
utes fixing the time for an act to be done by pub¬ 
lic officers arc often construed as directory where 
a disregard of such time cannot injuriously affect 
the rights of interested parties 

All the statutory provisions pertaining to the 
same subiect matter should be considered and con¬ 
strued together as a whole if possible.^^ A rejieal 


34. Miss—Stato ox rel Cowan v 
Slate Highway Commission, 13 So 
2d 614 

35 Mo—Slato tx rel Russell v 
Stall' Tlighv^av Commission, 42 S 
W 2(1 ISfi, 12S Mo t»42 

36L Mo—State ex red R Newton 
Ml Dowell, Inc v Smith, 67 S W 2d 
50 334 Mo 653 

NC—lja*^siti r V Roard of Com'rs of 
W.ike County, 124 SE 738, 188 

N C 370 

W Va—Hill V Rai hour Connt\ Court, 
185 SE 227, 117 WVa 288 
20 C 1 p 583 notes 57, 59 
Bnle of ejnsdem generis 

A st.itute, requiring appropriation 
of portion of load funds from three- 
mill road tax gasoline tax, per capi¬ 
ta tax automohile tax “or anv other 
lax,” in hands of (ounty court, was 
hi Id to reftr only to tax ■‘s of similar 
character to those enumerated, and 
not to gi ner.al revenues, undi r the 
lule of ejusdem generis—Movir v 
AUheimer, 270 SW 01, 168 Ark 271 
ABsnmption as to matters considered 
hy legislature 

In determining meaning of statute 
relating to distribution of gioss re¬ 
ceipts Lax among counties and appli- 
< at ion theieof, court must assume 
that legislature was familiar with 
flnanci.'il conditions of counties, that 
legisLatuie regarded constitutional 
provisions and statutes relating to 
counties’ tlnani e,s ns in pan materia, 
and that legislature was familiar 
with (onstruftion of such constitu¬ 
tional provisions and statutes by 
court of appeals —Fiscal C^ourt of 
Scott County v Davidson, 82 S W 2d 
801, 259 Ky 498 

37 Cal—City and Countv of San 
Francisco v Boyd, 110 P 2d 1036, 
17 Cal 2d 606 

N J —Tuylor-White Extracting Co v 
Slate Highway Commission, 1,36 A 
183, 6 N J Misc 265, atlvmed 144 
A 021, 105 N J Law 498. 


Wis —Muscoda Bridge Co v Wor¬ 
den-Alien Co. 219 NW 428, 196 
Wis 76 

38. Cal —Watson v Creelv, 232 P 
4 75 69 Cal App 643 
N Y —Smith V Helrner, 7 Barb , N 

Y . 416 

Use of different expressions 

The ust in a statute ot different 
I xpressions all meaning one and the 
same thing has been held to be im¬ 
material-—Hastings V Pfeiffer, 43 
SW2d 1073, 184 Ark 9.52 

39 Ari7—Koih v Johnson, 243 P 
611, ’iO Ariz 14 

Ark—Cowan v Thompson, 9 S W 2d 
790 178 Ark 44 

Miss—Mississippi Road Supply Co 

V HesUr, 188 So 281, 185 Miss 
839, 124 A L R 574 

Purpose of particular statutes 

(1) One c)f the purposes of the 
road and bridges law is to provide 
a fund to be levied by the commis¬ 
sioners of highways for ordinary 
road purposes, and another purpose 
is to provide means hy special taxa¬ 
tion or the issuance of bonds, to be 
authorized hv a vote of the people, 
to raise tunds to impro\ e roads 
whuh mav he haid-surtai ed or other¬ 
wise—T’eoplo ex rel Singer v Illi¬ 
nois Cent R Co. 26 NE 2d 840, 373 
Ill 52.3 

(2) The' primary purpose of the 
act (renting the state highway de¬ 
partment and dealing with the state 
hlghwviy system was to establish and 
constriut a uniform stale highway 
system—Reilly v Sugar (Veek Tp 
of ILainson County, H9 S W 2d 625, 
345 Mo 1248 

Ck>ntradiotory provision defeating 
purpose of act 

A provision in a refunding act 
whl(h Is contradictory to other pro- 
yisions of the act and which would 
defeat the plan and purpose of the 
act will be disregarded as surplus- 
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agi —Cherry v Leonard, 76 S W 2d 
401, 189 Ark 869 

40 . NC — (’’irlvJp y State Highway 
Comnns.sion, 136 SE 612, 193 NC 
36 

41 . Iowa—Newton v Jasper Coun¬ 
ty, 112 NW 167, 135 Iowa 27. 124 
Am S R 256 

43 . Cal—Frtsno County v Fowler 
Switch Canal Co , 9 F 309. 68 Cal 
359 

43. Ind—Clark Civil Tp v Brook- 

shiTt. 16 NE 132 114 Ind 437 

Mmn—State v Anding, 156 N W. 
1048, 132 Minn 36 

Ohio —Dix V Shoemaker, 24 Ohio N. 
P.NS, 321 

44 . j^nz—Tice Moor Contracting Co 

V Haidwicke, 106 F 2d 332, 56 

Ariz 149 

Cal - Califoinia Highway Commis¬ 
sion V Ballard, 247 J* 627, 77 Cal 
App 404 

Ind —Town of Brownsburg v Truck- 
sess, 185 NE 315, 98 Ind App 322 
— Cole V Board of Com’i s of Noble 
County, 138 NE 859, 82 Ind App 
640 reheailng denied 140 NE 448, 
82 Ind App 640 

Mo—.State ex rel R Newton Mc¬ 
Dowell, Ini , V Smith, 67 S W 2d 
50. 334 Mo 653 

Tenri—Woculard v Havw^ood County, 
13 Tcnn App 332 

Statute dealing with distribution and 
application of funds 

(1) The statute dialing with ap¬ 
portionment and ciistnl.ution of the 
highway fund must tie (‘onsirued in 
Us entirety with a view of giving 
el’leit to legislative intent —Emporia 
Tp of L>on t''ounty v Williams, 89 
]’2d 919, 149 Kan 860 

(2) In determining meaning of 
statute relating to gross leeeipts 
tax, distribution thereof among 
counties and application of proceeds, 
constitutional provisions and other 
statutes 1 elating to counties’ finances 
and tuxes must be considered in pari 
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by implication of one statute by another is not fa- 
vored^fi and will be held not to exist if by any rea¬ 
sonable construction an irreconcilable conflict can 
be avoided As a g:cneral rule a subsequently en¬ 
acted statute will be held to repeal a former statute 
in irreconcilable conflict therewith,^^ and where 
the legislature enacts two separate acts at the same 
session the last act will be held to prevail Al¬ 


though usually a specific statute will prevail over 
a general statute,particularly where it is the later 
of the two acts,®^ a subsequently enacted general act 
will repeal or supplant a specific statute if it ex¬ 
pressly so provides,or if from the whole scheme 
and purpose of the general law an implied repeal 
IS clearly intended by the legislature,such as 
where an act is intended to cover the entire sub- 


matena—Fiscal Court of Scott roun^ 
ty V Davidson, 82 S W 2d 801, 2ii9 
Ky 498 

45. Ark—‘Page v Rodgers, 134 S 
W 2d r)73. 199 Ark 307 

Cal—California Highway Commia- 
sion V Uallard. 24 7 P 627, 77 Cal 
App 404 

Ind—Town of Brownshurg v Truok- 
sess, 185 NR 315, 98 Ind App 222 
—Cole V Board of Com’rs of Noblo 
County. 138 NK 859, 82 Ind App 
640, rehearing denied 140 N E 448, 
82 Ind App 040 

46. Ark —Page v Rodgers, 134 S W 
2d 673, 199 Ark 307 

Cal —California Highway Commis¬ 
sion V Ballard, 24 7 P 627. 77 Cal 
App 404 

Ind —Town of Brownsburg v Truck- 
sess, 186 NR 316 98 Ind App 322 
—Cole V Board of Com’rs of Noble 
(*>iinty. 138 NR 859. 82 Ind App 
640 rehearing denied 140 NE 448, 
82 Ind App 640 

Or— Cabell v City of 1‘ortland, 67 
P2d 1202, 163 Or 628 
Tenn—County Board of Highway 
Com’ra v Wilde, 163 S W 2d 329— 
Croikett County v. Wall era, 96 S 
W2d 305, 170 Tonn 337 
Statutes held not amended, repealed, 
or oonllicting 

(1) Rtatute.s relating to the forma¬ 
tion of road districts havt been held 
not repealed l)y laws relating to 
state highways or authoiizing a state 
highway system 

Ark —Cowan v Thompson, 9 S W 2d 
790, 178 Aik 44 

Mo—Johnson v Underwood, 24 R W 
2d 133, 324 Mo 679 

(2) A statute giving the highway 
commismoner full cliaigt and control 
over state roads was held not to 
rt‘peal statutes charging towmship 
commissioners, county boards, or mu- 
nicipulitK'S w^llh the inamtenani e of 
roads within the townships or muni- 
(Ipalitios and vesting them with 
power to vacate such roads—Rogers 
V (htv of Jackson, 231 N W 621. 251 
Mich 266 

C3) The statute providing for ac¬ 
quiring rights of w'av for state high¬ 
ways was not repeal e«1 bv «ul)Be- 
quently enacted statute levying a 
motor veliKlc fuel tax for refunding 
of highway district obligations, etc , 
and providing that the portion of the 
tax going to counties was to be ap¬ 
portioned under existing laws.—Ar¬ 


kansas State Highway Commission v 
Pulaski County, Ark, 168 S W 2d 
1098 

(4) The statutes governing auto¬ 
mobile registration and licensing and 
mileage taxes are not repugnant to, 
and do not amend, repeal, or affect, 
previous statutes limiting estimates 
of income for county highway funds 
—Bowden v Alfalfa County Excise 
Board. 79 P 2d 209. 182 Okl 607 

(6) The statute requiring proceeds 
of gasoline taxes to l)o placed in the 
county highway fund, and pioviding 
that proceeds shall be used exclu¬ 
sively for specified purposes, which 
do not include payment of mileage, 
of county commissioners, Is not in 
conflict with provision of amenda¬ 
tory statute previously adopted at 
same session of legislature and pro¬ 
viding that all money appropriated 
for payment of traveling expenses 
of c'ounty commissioners shall be set 
aside from (he county highway cash 
fund, and the former statute does 
not repeal the latter provision—- 
Carter Countv Excise Board v Rtano- 
llnd Pipe Bine Co, Okl, 127 P 2d 810 

(6) The statuti* providing for pay¬ 
ment to municipal treasury of (ine 
half of all ad valorem (axes collected 
>)V or for «i < ountv' for road purposes 
on PToperty within a municipality, 
the streets of which are worked at 
municipal i^xpense or by municipal 
aulhoilty, was nc*lthcr repealed nor 
amended by enactment of homestead 
exemption act and the act providing 
for reimbursement of taxing units 
for maintenance tax lost by reason 
of homestead <*xeniption, but was 
continued in full force and effect as 
lejircscntmg thi legislative policy 
—(^)aboriUL Count^ v City of C'larks- 
(lalc, 7 So 2d 882, 192 Miss 851 

(7) A statute defining the author¬ 
ity and duties pcUuinmg to a newly 
created office w'lll not be held by im¬ 
plication to repeal statutes denning 
llu authfirlty and duties pertaining 
to other offices—Thompson v Chil¬ 
ton County, 181 So 701, 236 Ala 142 

(8) A statute which merely in¬ 
vests the hoards of supervisors with 
more powers is not incongruous with 
a prior statute defining their powers 
—Watson V Greely, 227 P. 664, 67 
Cal App 328 

(9) A statute which merely per¬ 
tains to the manner of entering into 
contracts for construction of high¬ 
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ways does not modify or change ex¬ 
isting law as to the manner of do¬ 
ing the construction work—Southern 
California Roads Co v. McGunc, 39 
P2d 412 2 Cal 2d 116. 

(10) Other statutes 
Ark—Mooring v Wardell & Whitton 
Road Maintenance Dist No 2, 22 
SW2d 163, 180 Ark 660 
Cal—Chilson V Jerome, 283 T* 862, 
102 Cal App 636 

Nov—Leech v Armstrong, 283 P 
396, 62 Nev 125, rehearing denied 
287 1‘ 174, 52 Nev 126 
Tex—Robbins v Limestone County, 
268 SW 915, 114 Tex 346, answers 
to certiflefl questions conformed to. 
Civ App. 272 SW 526—Johnson v. 
Ferguson, Civ App, 55 S W 2d 153, 
error dismissed 

47. Ark—Johnson County v Town 
of Harlman. 8 S W 2d 469. 177 Ark. 
1009—City c>f Conway v Summers, 

4 R W Jd 19, 17G Ark 796 

Pa—Carp v Fuls, 133 A. 150, 286 
Pa 137 

S C —Chestcrfii id County v State 
Highway Department of South 
Carolina. 3 S E 2d 686. 191 SC 19 
Tev—Johnson v Ferguson, Civ App, 
65 R W 2d 161, error dismissed 

48 Miss—Miller v Tucker, 105 Sa 
774, 142 Miss 146 

49. Mont —Diirland v Prickett, 39 
P2d 652. 98 Mont 390 

Tex—Stovall v Shivers, 103 S W 2d 
363, 129 Trx 256 affirming Shiv¬ 
ers V Stovall, Civ App , 76 S W 2d 
276—Hill CountV v Bryant ^ Huff¬ 
man, 16 SW2d 613, 118 Tex 369, 
affirming in part and reversing an 
part, Civ App, 264 SW 520—Aus¬ 
tin Bros V Patton. Civ App, 246 

5 W 991, reversed on other 
grounds, Com App, 288 SW 182, 
modified on other grounds 290 S 
W 1,53, motion denied 291 SW 637 

50. Mo—State ex rel Wammack & 
Wtlliorn V Alloldcr, 257 SW 493. 
214 Mo App GOO 

51. Minn—Slate v Babcock, 222 N. 
W 285, 175 Mmn 583. followed in 
State v Bcihcock, 222 NW 287, 176 
Minn BOO 

I’a—Jefferson County v Rose Tp, 
Jefteiaon County, 129 A. 78, 2S3 
Pa 126 

52. Wash —Great Northern Ry Co. 
v Glover. 77 P 2d 598. 194 Wash. 
146. 
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ject of buildingf, maintenance and control of 
roads and this is true even though the general 
statute specifically repeals other statutes but omits 
to repeal the one in question.^^ 

Omissions in Kub^titute statute. Where a stat¬ 
ute IS enacted as a substitute for a former statute, 
an omission of a provision which was included in 
the original statute is usually held to repeal such 
provision 

§ 176. Highway Funds 

a In general 

b Grant of funds by federal government 
c Allocation or grant of funds by state 

d. Allocation or distribution of funds by 

county 

e. Agreements as to contributions or ex¬ 

penditures 

f Custody, control, and ownership of 
funds 

g Manner of payment or disbursement 
h Expenditure for proper purpose 
1 Remedies 

a. In General 

Disbursements for highway purposes must be made 
out of the fund designated or authorized therefor by stat¬ 
ute Funds appropriated for certain highway construction 
may by supplemental appropriation be transferred for 
other highway construction 

Disbursements for general highway purposes or 
for particular highway projects or charges must be 
made out of the fund designated or authorized by 
statute A general fund for governmental ex¬ 
penses has been held not a\ailable for highway pur¬ 
poses,but in other jurisdictions it has been held 


that the construction and maintenance of roads as 
an undisputed function of government may in cer¬ 
tain instances be paid for out of the general fund.®® 
A provision that the state highway fund shall be 
subject to appropriation for the improvement of a 
system of state highways removes such fund beyond 
all doubt from the general revenue fund and de¬ 
votes, but does not appropriate, it to the purpose 
stated 

The validity and propriety of the use for high¬ 
way purposes generally of gasoline tax funds is 
considered in the C J S title Licenses §§ 30, 56, also 
37 C J p 224 note 68 [a], 42 C J p 738 notes 55, 58 
The use of vehicle tax funds generally is considered 
in the C J S title Licenses §§ 30, 56, also 37 C J p 
229 note 12, and the use of molor vehicle tax funds 
in the CJ S title Motor Vehicles §§ 136, 143, 144, 
also 42 C J p 729 notes 14—16, p 735 notes 21, 26-p 
736 note 33, p 737 notes 36, 37 The general dis¬ 
position of proceeds of highway taxes and of local 
assessments is discussed infra §§ 292 and 305, re¬ 
spectively 

Aniictpatory or estimated revenue A claim may 
be paid out of current revenues anticipated and ap¬ 
propriated for highway purposes,and, where a 
tax has been assessed and is in process of collec¬ 
tion, orders may be drawn on such fund When 
so provided by statute the use of anticipatory re¬ 
ceipts from sources other than ad valorem taxes 
must not exceed the actual collection from such 
sources for the immediately preceding fiscal year 
After expenditure of the total sum authorized by 
statute for highway purposes, the county authori¬ 
ties cannot make further expenditures in anticipa¬ 
tion of the ensuing annual levy 


53. Ark—ritv of Conway v Sum- 
mprs. 4 SW2d 19, 176 Ark 796 
Tonn—(loplz \ Smith, 278 SW 417, 
152 Tonn 4 51 

Wash—Croat Northoin Ry Co v 
Glovor, 77 P2d 598, 602, 194 Wash 
116 

54 Wash —Groat Northern Ry Co 
V Glovor, «?upTa 

55. Ala—Mitchell v Walden Motor 
Co, 177 .‘So 151, 235 Ala 34 
Tf\—Johnson v Ferguson, Civ App , 
55 S W 2d 153, error dismissed 
Amendment to “read as follows” 
Amendment of act relating to 
highways to “read as follows” works 
repeal of all of former act not con¬ 
tained in second —Lassiter v Board 
of Com’rs of Wake County, 124 S K 
738, 188 N C 379 

66. Kan —State v Board of Com’rs 
of Johnson County, 292 P 921, 131 
Kan 403 

La.—State ex rel Varnado v Lou¬ 


isiana Highway Commission, 147 
So 3(.l, 177 Lq 1—Mallard v State. 
Apr , 194 So 447 

Mo—Slate v Hackmann, 282 SW 
1007, 314 Mo 33 

Pa -In rc State Highway Construc¬ 
tion Through Municipalities, 12 Pa 
Dist & Co 523 
Payment from hond proceeds 

There being no highway funds in 
hand except those derived from sale 
of bonds, an obligation of the county 
highway commission to the slate 
highway commission for work done 
on a part of a stale highway in 
the county may be paid therefrom 
—Board of Com’rs of Mecklenburg 
County V Mecklenburg Highway 
Commission, 109 SE 848, 182 NC 
617 

Disbursement by state to counties or 
districts see infra subdivision c of 
this section 

Payment of bonds see infra subdi¬ 
vision h (2) (c) of this section 
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57. Va—Godwin v Board of Sup’rs 
of Nansemond County, 171 SE 521, 
161 Va 4 94 

58. Cal —Ferguson v Gardner, 260 
P 961 86 Cal App 421 

Surplus remaining in general fund 
held available 

Ga—.Spam v Hall County, 165 SE 
612, 175 Ga 600 

59. Tex —Johnson v Ferguson, Civ 
App, 55 S W 2d 153, error dis¬ 
missed 

90. Okl—Carter v. Miley, 103 P 2d 
933, 187 Okl 530 

61. Me —Barnard v Argyle, 20 Me 
296 

68. Okl —Lowden v Alfalfa County 
Excise Board, 79 P 2d 209, 182 Okl 
607 

63. Wis—Webster v Douglas Coun¬ 
ty, 77 NW 885, 78 NW 461, 102 
Wls 181, 72 Am SR 870. 
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The state highway commission should conduct the 
business of the department on the basis of the reve¬ 
nue provided and which it is reasonably certain will 
be received.®^ Tn accordance with statutory pro¬ 
visions, the budget of the state highway commission 
is based on cstimalcs of income furnished by the 
state tax commission at the beginning of the fiscal 
year,®® and if the original estimate is revised by 
the stale tax commission, the auditor of public ac¬ 
counts should give effect to the revision on his 
budget ledger ®® At the close of the fiscal year the 
difference between the estimated receipts of the 
state highway commission and the actual receipts 
should be charged or credited on the aiiditoi’s budg¬ 
et ledger for the next fiscal year 

Supplemental appropriations Funds approjiriat- 
cd for highway construction at certain designated 
places may, by supiikmcnlal appropnation, be tians- 
ferred highway construction at other places,®^ in 
the same manner as ])rovided by statute for supple¬ 
mental approjinations for current cxiicnse purjios- 
cs 69 

b. Grant of Funds by Federal Government 

In accordance with statutory provisions, funds may 
be procured from the federal government for highway 
purposes but the state highway authorities, unless specifi¬ 
cally required by statute, have no duty to piocure federal 
aid 

'J'he primary obpttive of state statutes ])roviding 
means whi.icb> the state may jiroeuie an advance 
of inone> from the federal go\eminent has been 
held to be to make the funds offered by the federal 
government av.iilable and to authorize the state 
highwa> department to enter into sjiecific contiaets 
with the federal government to obtain such funds 
Jn the .disence of a statutoiy reciuirement the state 


highway department does not have the duty to se¬ 
cure federal aid for any highway but only to use 
It when available,but when specifically recjuired 
by statute the state highway commission has the 
duty to comply with all rules and conditions of the 
fedeial government to obtain pa>ment of funds 
allotted to the state by the federal governnu nt 
The engagement of a state to meet federal aid does 
not exempt the st.ite, in dealing with the federal 
government, from the direction of its constiiiition 
and the operation of Us statutes 

Under statutes so providing, counties or districts 
may avail themselves of federal aid in the con¬ 
struction or maintenance of roads ^4 A statute 
which pertains to counties of a certain population 
but iirovides no means by which the population is 
to be ascertained will be construed as jiertaining to 
the last fedeial census in order to lender the stat¬ 
ute definite and certain 

c. Allocation or Grant of Funds by State 

state funds are to be allocated or apportioned to 
counties or other political subdivisions of the state for 
construction and improvement of highways in accord¬ 
ance with constitutional or statutory provisions authoriz¬ 
ing such disbursement 

Jn furtherance of a pin pose to establish a um 
form st.ite highway system'^® .ind to construct, im- 
])r()\e, ()i maintain comity highways,'^'^ constitution¬ 
al or st.itutory piovisions have been adfipted ])er- 
mitting state funds to be allocated or ajiiiortioned to 
counties, districts or other political subdivisions 
Jn accordance with the paiticular terms of such 
piovisions, state funds or funds received from the 
state may be disbuiscd for future construction and 
inipiovenu iit,'^^ or for past constiuction and im- 


64. Ky—Stnli Highway TommiMsion 

V ("(lUmaii, *13 S W 2d 318, 23b Kv 
444 

65. Kv—Stalo Highw^ay CXimmlssion 

V (""otomiin, supra 

66. Kv —Stall* Commission 

V (\doman, supra 

67. K\ —Stall Hi^hw^ay Coiuiiiissuui 

V Coloni.m, supra 

68. Okl —PiotfSt of C’'hicHgo, ll I 
& J’ Uv Co, 12 I'2d 902. 108 Okl 
135 

69. Okl—Protosl ot (''hiiago, 11 1 

& T" R\ Co , supra 

70. Colo—.lohnsDn v McDonald, 49 
P 2d 1017, 97 ("olo 324 

71. SC—Gaston v State Highway 
Depai tment of South (^aiolina, 132 
SK 680, 134 SC 402 

72. Mo—Davis Const Co v State 
Higrhwav Commission, App , 141 S 
W 2d 214. 


73 Neh State \ Maish, 196 NW 
130, 111 Nib 185 

74. The term “maximum of federal 

aid,” in \<ts P1J5 No 315 2, pro¬ 

viding Hull load iniproximent dis- 
liuLs whiih larinot olilain maximum 
of led* i.il aid without issuing .iddi- 
tional bonds or making: additional 
.ississnunt of bmedts shall be en- 
tUh il to belli. Ills of sui h ait, has 
Im f'li litld lo mean the highest 
1 mount which will hi awaided to a 
giv* 11 dislriit, <ind statute does not 
m* in tiiat distiict cannot pioitid un- 
di r the act unli ss it is awarded aid 
equal to highest pinentagt of con¬ 
struction c'ost awaidid any other 
district—Tavloi v Williams, 272 S 
\V 8.52, 160 Aik 52 

75. Ark — Ark-Ash Dumber Co v 
Pride «SL Fan ley. 358 S VV 335, 162 
Ark 236 

76. Fla—Carlton v Mathews, 137 
So 816, 103 Fla 301. 

10 


77 Ark—Hasllng-s v Pfeiftii, 43 
S VV 2d 1073, 184 Aik 1)52 
Dkl—Delaware Countv Excise l^oard 
V ,St Douis-San Franiisco Uy Co, 
It) V 2d 521, 17 1 Okl 674 

78. An/—Koch v Johnson, 343 P 
bll, 30 Aiiz 14 

NC—f)liver v Ho.ird of Com’rs of 
Johnston Countx, 119 S JC 767, 194 
N C 3X0 

Time computed from origrinal statute 

The statute of 1923 it construaliJe 
as transferring future buidcn of tax¬ 
ation for financing future construc¬ 
tion maintenance, and it'jiair of high¬ 
ways to motorists has bc*en held to 
effect transfer of such huiden In 
1923, not in !1932 when act was 
amended, and allocation of gasoline 
tax and license funds to payment of 
cost of construction, maintenance, or 
repair incurred sini e original enact¬ 
ment would confoim to legislative in- 
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provcment or the state may assume the debts or 
claims ag’ainst political subdivisions incurred from 
p.ist constiuction or improvement of particular 
roads Where the leg:islature has assumed plen¬ 
ary oAviiership and control of county and district 
roads as state roads, it has the power to declare 
that money expended by the counties and districts 
in the construction of those roads is a proper stale 
expense,and the fact that such roads were con¬ 
structed as a county or clisincl purpose or expense 
does not affect its power A constitutional provi¬ 


sion authorizing the legislature to enact a statute 
for the construction and maintenance of state high¬ 
ways confers the right to pay for a necessary link 
of roadway already constructed 

The state authorities have the mandatory duty to* 
comply with the constitutional or statutory provi¬ 
sions,*^ and the county or district has a right to the 
disbursement in accordance with such provisions, 
regardless of indebtedness owed to the state under 
another statute On the other hand the liabilities 


tention—lindKe^i v Stale ex rol 
Vaushn, 190 NE 758. Ind 084 i 

Application for state aid 

Unrifr a statute whi< h i)t*rmits an 
application for sttU(‘ aid in llie <‘on- 
.«itrue(ion of intei county hitrliwa>s 
without the presentation of any pe-] 
(ition, eountv coiniYiismoncTs may I 
appl\ for state aid 1oi improvin*? 
Intereountv hiRhwnv without petition 
of ahuttinK proper t> owners—Mat¬ 
thews V Huwe, 10 Ohio App 113. 
error cli«UTiiss(‘d 147 N 10 610, 109 

Ohio St 628 I 

79. Aik—PaK<* V rayin^r Improve-] 
ment Dist No 11 of ltus«(dlville, ] 
l'')S S W 2d 9()f“i ^OT Ark (>=)7 -Ai- 
kans.is State Hi|?hw.i\ Oommmsion 
\ Otis U Co, 31 S VV 2d 127, 182 
Ark 242 

Fla '—Carlton v Mathew'^, 1 17 So 815, 
103 Fla 101 

Ind—liiidKtsv Stall exril Vaufchn, 
190 X 10 758, 208 Irid 681 
Kan—Slate v Staff Hifihway C^om- 
riiission, 295 P 98() 1*12 Kan 327 
Miss- State (x rcl Cowan V Stale 
^ll^;hwa^ (\)riiiTiissu»n 11 So Jd (ill 
SC — PrigRS V (itetnville Countv, 
I'lT) SE 159, l'I7 SC 288 
Term—Maker v Hukman Countv, 47 
SW2d 1090 164 Tenn 294 

Debts incurred prior to the stat- 
utory enactment have h< ('n held to 
he iniluded 

Ala—Cocliran v Marshall County, 6 
So 2d 489, 242 Ala 314 
Ark—Tlasluigs v Pfeiffer, 43 S W 
2d 1071, 184 Ark 952 

proposed warrants as debts 

Warrants proposed to he issued hy 
county dated January 1, 19 12, for 

purpose of flnam ing: (Ount\’s ohlipa- 
tions under contraet with tlie stale 
for improvement of hig:hw',ivs, tin 
cost of which Was to be shart d by 
county, and to be financed by being 
made payable out of funds to be re- 
ceiviHl by county us its share of pro- 
C( eds of state gasoline tax, would nut 
be “debts” within proviso in Code of 
1940 limiting amount governing body 
of a county is authorized to expi nd 
from gasoline tax fund m payment 
of uny debt that may have been in¬ 
curred by county for the construi tion 
or maintenance of roads or bridges to 


onc-thlrd of the total amount of such 
fund —Cochran v Marshall County, 
6 So 2d 489, 242 Ala 314 

80. Itetreactive application of stat¬ 
ute 

A «?latute relieving counties of lia¬ 
bility for cost of stale highway 
rights of wav will he given a re¬ 
troactive application If sui h is the 
clearly expressed legislative inten¬ 
tion —Maker v Donegan, 52 S W 2d 
152, 164 Tenn 625. afTirming 4 7 S 
W 2d 1095, ll»4 Tenn 62.5 
Assumption of payment of certifi¬ 
cates of indebtedness 
A statute providing for the as- 
sumiition and payment hv the slate 
highway commission of bonds of road 
improvement distruls m< ludes by 
Implication the pav ment of lertifl- 
eates of indelitedness—Arkansas 
State Highwav Commission v K(‘r- 
bv, 100 S W 377, 175 \ik 652 
Claims paid by county 

A statute imposing liabilitv on the 
state for elaims against the county 
does not lontemplali reimbursement 
to the counlv for claims already imid 
bv the county-—Jatkson (^ounl> v 
Mums 56 SW2d 739, 16.5 Ttnn 559 

81. Kiel—(\irlton v Mathews 13T 
So 815, 101 FJa .301 

Validilv of statutes st e supra sub¬ 
division b of this SI < lion 

82. Fla—C.iilton V Mathi wr, su- 
pr .1 

83. Miss —Slcitr ex rel (^owan v 
State Highway Commission, 11 So 
2d 614 

84. Ark — Arkansas State Higliwav 
Commission \ Otis & Co, 31 SW 
2d 127, 182 \rk 212 

('•al —San Mt into Countv v Riley 261 
M 319, 88 Cal Al>p 131 
Miss - Stale cx ifl Cowan v Slate 
Highway Commission, 11 So 2d 614 
Duty as affected by other obligations 
The duty to comply wulh a man¬ 
datory constitutional requirement 
that thi state pay over a iirtain 
.amount to a city foj maintcMianc e 
of streets which are used as state 
highways is not affected hy the state 
highway commission's secondary du¬ 
ty to pay out a certain sum for road 
construction, nor is it affected by 

11 


the fact that other contracts could 
not he fulfilled in event of compli- 
an< e—Slate cx lel City of New Or¬ 
leans V Louisiana Highway Commis¬ 
sion, 156 So 806, 180 La 512 
Duty to bring each county to parity 
Act providing for road lonstnn Iron 
to bring each county in state to par¬ 
ity” ricjuind all i ounties to he 
brought in same condition regarding 
aid in road building, “parity” mean¬ 
ing erninlitv—Arkansas Stale Itigh- 
wav C\)mmission v Otis & Co, 31 S 
W 2d 427, 181 Ark 242 
Duty to appraise 

Slate highway eommission taking 
ov('r, ns part of state highway sys¬ 
tem, bridgt* eonstiucttd hy county 
was required to make an appraisal 
of county’s propoi tionate value of 
bridge, c'ven il lomniission did not 
have money on hand with which to 
rnmbuisc tin tounlv —Stall cx lel 
Cowan V Stall Tiighway Commis¬ 
sion, Miss, IJ So 2d 611 

85. Kan—State v Stale Highway 
Commission, 295 P 986, 132 Kan 
327 

Mo—State ex rel Reynolds C^)un- 
tv v State Highway Commission, 
42 S W 2cl 193, 328 Mo 859 

Zuterpietatlon of statutes to do jus¬ 
tice to indebted counties or dis¬ 
tricts 

Where legislnture has taken over 
foi stall purposes roads construi trd 
by lountKs and dislrnts and has 
bv stntiite declared .i purpose to 
(omjitiisate < ounties arid districts, 
statulf's giving iclief to <ountn*s 
from indebtedness assumed for road 
taken over hy slate should he Inter¬ 
preted to do justiie to coiiriths and 
districts which have assumed large 
indf bt(‘dness for road construction. 
—Stale <x rel Ilill v Cone, 191 So 
50 140 Fla 3 

Money expended on county bridge 

h( re .ifiandorud lounty^ bridge is 
moved and ini orporated into state 
highway system at another point, 
the I ounty IS intitlod to mom vs t‘X- 
pended thereon -State ex rel Reyn¬ 
olds (^ountv V State Highway Com¬ 
mission. 42 S W 2d 193, 328 Mo 859. 

86. Cal —San Renito County v Ril¬ 
ey, 263 P. 349, 88 Cal App 131. 
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of the state®^ or the rights of the political subdi¬ 
visions®* cannot exceed those created by the terms 
of the provisions, and the indebtedness or improve¬ 
ment for which a disbursement is sought must be 
qualified as within the classification designated 
therein.*® Disbursement to the counties or dis¬ 
tricts can be made only from funds derived from 


the particular source designated by the constitution¬ 
al or statutory provision authorizing the disburse¬ 
ment ®® 

To whoyn disbursed In accordance with statu¬ 
tory provisions state aid is to be given to counties,®^ 
and IS to be given districts,®2 and state aid is 


a7. Mo —State ex rel Reynolds 
County V Slate Highway Commis¬ 
sion, 42 SW2d 193, 328 Mo 859 
Duty to relmhurse as requiring as- 
anmptlon of indehtedneas 

(1) A statute providing for reim¬ 
bursement to counties and districts 
for moneys expended in construction 
of certain roads does not impose on 
the state the duty to assume the 
bonded indchtodness of the counties 
and districts—Hlllsi)orough County 
V Hregenzer, Fla, 10 So 2d 498— 
Holland v State ex rel Goss, Fla, 
10 So 2d 338 

(2) Thus the hoard of administra¬ 
tion mnv not lawfully pay from state 
funds derived fiein gasoline taxes 
that purl of a ludgment against spe 

< lal road and budge district which 
represented Interest that ac<rued aft¬ 
er maturitv of the l»onds, and such 
other costs as accrued incident to 
securing the judgment, including in¬ 
terest on the Judgment from date it 
was secured to date of pnyrn<*nt — 
Holland v State ex rel Goss, supia 

88, Fla—Carlton v Mathews, 137 
So 815. 103 Fla 301 
Theory entitling county to refund 
The county is not entitled to a 
refund on the theory of ownership, 
but it Is so entitbd on the theory 
of Its voluntary aid in the construe- 
tion of projects—Stale fx rel Uevn- 
olds County v State Higliwav Com¬ 
mission, 42 SW2d 103, 328 Mo 859 
Credit for expenditure on oonnty 
roads 

Under a statute which permits the 
county to c xpt’iid a < ertain percent¬ 
age of the fund derived from the 
state on counts or towii'^hip roads 
rather than on state highways, the 
money must he actually expended 
on such roads and not nicielv sc't 
aside for such use in order th.it the 
countv nuav claim cicdit for the ex¬ 
penditure in a Settlement of accounts 
betw^een tiu state and the countv — 
State cx lel He nnett v State High¬ 
way Commission, 26 P 2d 606, 1 18 
Kan 294, rehearing denied 33 1’ 2d 
330. 139 Kan 635- Stale ex rel 

Smith V State Highway Commission, 
296 P 98(1, 132 Kan 327 
Surpluji funds payable to county 
(1) The statute relating to appli¬ 
cation by stale hoard of administra¬ 
tion of funds for payment of road 
indebtc‘dness of counties, w^hich pro¬ 
vided that “surplus Jn county ac - 
counts," designated as "sinking fund 


account," should be remitted to coun¬ 
ty for construction and maintenance 
of roads theorem did not contemplate 
existence of a surplus in the ac¬ 
counts until accomplishment of the 
stale's plan to make restitution to 
counties for construrtion by counties 
of roads subsequently taken over by 
state and designated as state roads 
—State ex rel Proctor v Cone, 193 
So 753. 141 Fla 606 

(2) In the statute the words “sur¬ 
plus” and “sinking fund" were used 
m their ordinary meaning, and “sur¬ 
plus in county accounts" had refer¬ 
ence in general to crrbiin portion of 
the second gas tax and might not in¬ 
clude anv portion of the ad valorem 
taxes—State ex rel Proctor v Cone, 
supra 

(3) The countv could not have a 
surplus fioni gas tax funds so long 
as roads constructed b\ il and taken 
over by state as state roads were 
unpaid for or any bonds tJi# reon were 
outstanding—State ex rel Proctor 
V Cone, supra 

(1) If anv outstanding bonds on 
loads constructed by lounty and tak¬ 
en over bv slate* had not matured 
or could not be tu <|uircd and sink¬ 
ing fund ample to pay principal and 
interest I here on when and as due 
was provlcl* d for and invested in 
liquid securitbs appioved by state 
bofiid of adnilTiif-tr.ition or as di- 
n’cted h> law, such bonds would be 
coiisidt r« d as having been taken care 
of and a “surplus” as contemplated 
bv the statute could then accrue — 
State cx rel Proctor v Cone, supra 

89. Fla—l\irlton v Mathews, 137 
So 815, 1(13 Fla ,301 
Minn--State v Ilabc^ock, 242 N W 
474, 18(i Minn 132 

Mo —State ex red Reynolds Countv 
V State Highw^ay Commission, 42 
SM^2d 193. 328 Mo 859 
“Farxn-to.market roads,” within 
act dc'signating purposes for which 
load funds weie allotted to counties, 
has bc'en held to mean countv public, 
highwaj s leading dirc'ctly to, or in¬ 
tersecting, state highways leading to 
markets—Hastings v Pfeiffer, 43 S 
\V2d 1073, 184 Ark 962 
City streets 

A statute authorizing reimburse¬ 
ment where “road” on highway sys¬ 
tem had been built under benefit dis¬ 
trict plan was hold not to authorize 
reimbursement to cities for impiov- 
ing street designated as part of high- 

12 


way system—State cx rel Ice v. 
State Highway Commission, 17 P 2d 
839, 136 Kan 652 

Bonds for roads and public bnildingv 

A Judgment on county bonds, 
which were designated “road and 
bridge funding bonds," but which le- 
cited that they were Issued for con¬ 
struction, equipment, repair, and 
maintenance of public roads and 
bridges, and repair and maintenance 
of public buildings, was not a “Judg¬ 
ment based upon an indebtedness cie- 
ated by the construction of county 
roads and bridges” within provision 
of the Kentucky Gross Receipts Tax 
Act for use of county road fund for 
payment of bonded or floating indebt¬ 
edness for construction or mainte¬ 
nance of county roads and bridges — 
Charles A Hinsch & Co. v Rowan 
County. CCAKy, 126 F 2d 189 
Acquisition of right of way 
Acquisition by county of right of 
way for new road was held not “im¬ 
proving” or "improvement" of road 
within constitutional piovision au¬ 
thorizing reimbursement out of trunk 
highway fund—State v Babcock, 242 
NW 474, 186 Mum 132 
Ordinary repairs 

A constitutional provision permit¬ 
ting the state to reimburse countie.s 
out of trunk highway fund for “per¬ 
manently impiovmg" roads does not 
apply to ordinary repairs which are 
not permunenl improvements—State 
V Babcock, supra 

Temporary maintenance by state 
pending completion of the .state high¬ 
way system does not show the proj- 
j ec t to have been taken into the sys- 
I tern, so as to entitle the countv to 
a lefund—State lx rel Hcvnolds 
Countv V Stale Highway Commis¬ 
sion, 42 S W 2d 193, 328 Mo 859 

90. US—(^harlcs A Hinsch & Co., 
V Rownn County, C C A Ky , 126 
P2d 189 

Miss —State Highway Commission v 
Gulley, 145 So 3 51, 167 Miss 631 
Necessity for disbursement from 
designated or authorized fund gen¬ 
erally see supra subdivision a of 
this section 

91. SC—Briggs V Gieenville Coun¬ 
ty, 136 SE 153. 137 SC 288 

92. U S —Black v Street Improve¬ 
ment Dist No 2 of Dardanelle, 
DC Ark, 37 F Supp 894 

Ark—Page v Paving Imp Dist No 
Four of Marianna, 167 S.W.2d 490 
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to be given to townships;** it is not to be paid to 
individual property owners A statute providing 
for donations for the improvement of roads has 
been held not to contemplate donating funds to a 
road district organized under an unconstitutional act 
and as a private venture,*^ but when expressly so 
provided by statute a road improvement district 
which has issued bonds and completed road im¬ 
provements, although it has been organized under 
an invalid act, is entitled to share in funds from 
the state 

Method and amount The amount and extent of 
state aid**^ and the method of distribution or ap¬ 
portionment,** are dependent on the terms of the 
constitutional or statutory provisions authorizing 
such aid In accordance therewith a county or 
township which has furnished funds for a project 
subsequently becoming a part of the state highway 
system is not entitled to reimbursement in cash but 
IS entitled to reimbursement in additional roads ** 
Particular statutory directions have been held not to 
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be mandatory but to vest a certain discretion in the 
state highway commission,^ but the directory fea¬ 
ture of the statute should not be arbitrarily ig¬ 
nored.* 

The state may, under statutory authorization, 
withhold a portion of the turnback funds due the 
county * 

d. Allocation or Distribution of Funds by 
County 

A county must allocate or distribute its highway 
funds to cities, townships, districts, or precincts within 
the county In accordance with statutes so providing. 

Under express provisions of some statutes a coun¬ 
ty must allocate or distribute its highway funds de¬ 
rived from the state or from other sources to cities, 
townships, districts, or precincts within the coun¬ 
ty,^ or must allocate funds for use on streets or 
highways therein,® but its duties or liabilities do not 
exceed those imposed by the statute,® and the city, 


— Tacktjon v Poslor, 94 S W 2d 113, 
192 Ark 712 

93. Mo—noilly V Siiprar (^rpek Tp 
of PTarrison Poiinty, 139 S W 2d 
525. 345 Mo 124R- State ex rel 
Ijibertv Tp Stoddard County, v 
State Hiphwav Commission, 2S7 S 
W 39. 315 Mo 747 
Ohio—State \ Tracy, 149 NE 392, 
113 Ohio St 434 

94 TT S —mack v Street Improve- 
m(nt Pmt No 2 of Darduncllc, D 
CArk 37 F Supp 894 
Ark—Jackson v Foster, 94 S W 2d 
113, 192 Ark 712 

Application to credit of property 
owners 

Financial relief extended by state 
to Improvement district need not he 
us«*d as credit against aspcssmt*nt of 
betterments for benefit of taxpayers 
whose property is on, or contipruous 
to. continuations of state highways, 
to exclusion of other taxpR\ers in 
district —Wood v Tobin 104 S W 2d 
203, 193 Ark 964—Jackson v Foster, 
94 SW2d 113, 192 Ark 712 

95. Ark—Texaikana-Forest Park 

Paving, etc , Dist No 1 v State, 
for Use of Miller County, 74 SW 
2d 784, 189 Ark 617 

96. Ark—T’age v Rodgers, 134 SW 
.•^d 573, 199 Ark 307 

97. Ark —Page v Paving Improve¬ 

ment Disl No 11 of Russellville, 
158 SW2d 905. 203 Ark 657— 

Cone V Hope-Fulton-Emmett Road 
Improvement Dist, 277 SW 644, 
169 Ark 1032 

Ohio—State v Tracy, 149 NE 392, 
113 Ohio St 434 

98. Mich—Wayne County v Puller, 
229 NW. 911, 250 Mich 227. 


99. Mo—Stale ex rel Russell v 
State Highway Commission, 42 S 
W 2d 196, 328 Mo 942—State ex 
rel Liberty Tp, Stoddard County, 
v State Highway Commission, 287 
SW 39, 315 Mo 747 

1. S P —State ex rel Conway v 
Reiry, 257 NW 664, 63 S D 275 

Discretion os to time of constmetion 
Under Centennial Road Law § 33, 
state highway rommisslon may exer¬ 
cise reasonable discretion In determi¬ 
nation of time for construction of 
additional roads as reimbursement 
to township, providing funds for 
road subscquenllv designated as part 
of state highway system —State vx. | 
rel Libei tv Tp , Stocldaid Count\ \ I 
State Highway Commission, 287 S W 
39, 315 Mo 747 

2 . SD—State ex rel Conwav v 
Berry, 257 NW 664, 63 SU 275 

3. Cost of right of way in county 

On tomplianee with statutory pro¬ 
visions, the state may withhold from 
the turnliack fund due a county one 
half the cost of acquiring a right 
of way for the relocation of a state 
highway within the county —Arkan¬ 
sas State Highway Commission v 
Pulaski County, Ark, 168 S W 2d 

1098 

4. Kan —City of Osawatomie v 
Board of Com’rs of Miami County, 
110 P 2d 748, 153 Kan 332—Em¬ 
poria Tp of Lyon County v Wil¬ 
liams, 89 P 2d 919, 149 Kan 860 

Mias—Coahoma County v City of 
Clarksdale, 7 So 2d 882, 192 Miss 
851 

5 Mich—City of Menominee v 
Menominee County, 277 NW 863, 
283 Mich 146 


All taxes collected within city 

All of the tax collected by county 
authorities on property within a city 
or village must be expended on 
streets in or about the municipality, 
when so required by statute—New¬ 
ton V Jasper County, 112 NW 167, 
135 Iowa 27, 124 Am S R 256 
Streets and alleys outside Incorpo- 
rated cities and villages 
In accordance with statutory pro¬ 
visions, money received by a county 
from the state for the maintenance 
of "township roads" taken over by 
the county may be allocated by the 
board of supervisors for use on dedi¬ 
cated streets and alleys in platted 
aieas outside incorporalid cities and 
villager—City of Iron Mountain v 
R(Md Ccmi’rs of Dirkinson County, 
277 NW 862, 283 Mieh 213 
G. Kan —Emporia Tp of Lyon Coun¬ 
ty v Williams. 89 P 2d 919, 149 
Kan 860 

Duty to pay township’s debts 

(1) A statute which gives to coun¬ 
ty commissionois authority to ex¬ 
pend gasoline tax and automobile 
registration fees rofeivod from slate 
to discharge townships’ debts for re¬ 
pair and maintenance of highways 
outstanding when townships’ juris- 
dkljon of highways was transferred 
to commissioners under original act 
has been held not to require commis¬ 
sioners to pay such debts out of such 
funds —Board of Com’rs of Delaware 
County V Farmers State Bank of 
Eaton, 10 N E 2d 769, 104 Ind App 
692 

(2) The act providing that all ex¬ 
penses incurred In maintenance, re¬ 
pair, and preservation of county 
highways, including township high- 
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towtiship, district, or precinct must comply with the 
conditions imposed by the statute m order to be en¬ 
titled to a portion of the fund.*^ Where a county 
collects, retains, and expends road funds which are 
claimed by a city, the county acts as trustee for the 
city and does not acquire ownership of the fund 
free from the trust by mere lapse of time * 

Method and amount The county must comply 
with the statutes prescribing the amount and meth¬ 
od of distribution or apportionment ^ In accord¬ 
ance with statutory provisions the county authori¬ 
ties are vested with a broad discretion,^® but they 
must not act arbitrarily or abuse this discretions^ 
and Ignore other directory features of the statute 
if they do so their action is suh)ect to review b> 
a court of competent jurisdiction,^'^ although the 
court IS without power to determine how the fund 
should be apportioned A practice by county au¬ 
thorities of dividing the county highway funds into 
parts exclusively for each district oi precinct has 


been held to be improper.'® Where the county, at 
the request of a city, proceeds under one statute as 
to apportionment the city is not entitled to have 
funds apportioned under another statute,'® particu¬ 
larly where the city by reason of its delay in as¬ 
serting Us right to a larger fund is guilty of lach¬ 
esUnder a statute whicli requiies the funds to 
be apportioned and paid over to townshi])s, the 
county must make p*iyinent to a township and it 
has no authority to expend on its own account a 
townshiji’s jioition for roads in the township'^ 

e. Agreements as to Contributions or Expendi¬ 
tures 

Agreements as to contributions and expenditures of 
road funds have been held to be valid, and enforceable 
according to their terms 

Agieeincnls between the state and the county as 
to contributions and expenditures of road funds 
have been htid to be valid,'® and enforceable ac- 


wavfl transferred to counties, shall 
be paid out of funds dciived from 
gasoline tax and automobile license 
fees paid to counties by .state, was 
intended to limit such expenses to 
amount of fund.s receivtd by coun¬ 
ties, and It was not intended that 
debts incurred before passage of act 
should be paid out of such funds — 
Hoard of ('om'rs of Delawaie roun- 
ty V Farmeis State Hank of Eaton, 
supia 

Xilmltatlon ai to amount 

Private Acts lOiil c 525 limits the 
amount to be expended bv Haywood 
CViuntv for road purpo,ses in the re¬ 
spective eivil di.sliiets to the amount 
of taxes eolbeted from the property 
within each civil dlslrn t —Woodard 
V Havwood Countv, 13 Tenn App 
332 

7. Kan — Pitv of Ellsworth v Wil- 
.son, S7 P 2d bll, 149 Ktin 486 

8 . Nell—(^ity of Fremont v Dodge 
(\)unty, 21.6 N W 771, ISO Neb 856 

9. Kan —Emporia Tp of Dvon ("oun- 

t\ V Wllluirn.s, 89 P 2d 919, 149 

Kan 860 

Mieli—Pitv of Meiiciniiine v Menom¬ 
inee Countv, 277 N \V 863, 283 

Mieh 14ti 

S D — DubluddeM' \ Minnehaha Ceiun- 
ty, 2.53 N\V 445, 1.2 SD 46.5 
Tex—Stovall \ Shivers, 103 S W 2d 
363, 129 Tex J5b, a/Iirming Shivers 
V Stovall, PivApp. 75 S W 2d 276 

10 . Tex—Stovall v Shivers, supra 
—(larland \ Sanders, Civ App . 114 
S W 2d o02, error dismissed 

11 . T(‘X—Stovall V Shivers, 103 S 
W2d 363. 129 Tex 256, affirming 
Shivers v Stovall. Civ App, 75 S 
W 2d 276—Garland v Sander.s, Civ 
App. 114 S W 2d 302, error dis- 
mis&e*d. 


“Judiciously and equitably” 

As used in statute leeiuirlng coun¬ 
tv (ommissione rs' eouit to expend 
road and budge fund JutJie leiusly and 
ec^ullablv^ term ‘iiielie louslv" means 
that f omrnissioneit. should be diiect- 
ed bv sound judgment and term 
‘ e eiuilablv" means that fund should 
lx* spent fjiilv and impartiallv — 
Shive'rs V Stovall (’’iv A.pp 75 S 
AV'2d 270. affirmeMl Stovall v ShiveTS, 
10 3 S\V2d 36.3. 129 TeX 256 

12. Ti \—Stovall V Shivers, 103 S 

\V'2d 363, 129 Tex 256, affirming 

Shivers v Stov'all, Civ App , 75 S 
W 2d 276 

13. Tex—Stovall v Shivers, supra 

Petition held sufficient to show abuse 
of discretion 

Tex—.Stovall v Shivers, supra 

14. Tex —Stovall v Shivers supra 
—(lirland v Sanders, Civ App, 114 
S W 2d 302, error dismissed 

15 Okl - -Hoard ot Coin’rs of Sle- 
pln ns Gountv v Oklahoma Trac¬ 
tor & Eeiuiprnent t^o , 80 I' 2d 6.38, 
183 Okl 143—Hoard e»t (’om’is ot 
Garter Countv v Dandrum, 21 P 
2d 736, 163 Okl 199 
Tex—Stcivall v Shivers, 103 S W 2d 
363, 129 Ttx 25e., atlirining Shiv¬ 
ers V Stovall, Civ-^App, 75 S V\'2d 
276 

16. Kan—Git> of Gin topa v T'oard 
of Goin’rs of Dilu'tte (\)untv. 130 
P 2d 614, 155 K'lri 886, reht'aring 
denied 133 I* 2d 174, 156 Kan 290 

17. Kan—Gily of Ghelopa v Hoard 
of t^im’rs of Dabtlle C’ountv, 133 
1* 2d 174, 156 Kan 290, denying 
rehc^aring 130 P 2d 614. 155 Kan 
886 

18. S.D—Dubbeldee v Minnehaha 
County, 253 NW 445, 62 S D 465 

14 


19, Ga—Mvink v Hrooks Gountv, 
1G5 SE 50. 175 Ga 155 
—State Highway Gommission v 
Mitchell, 44 SW2d 53.3, 241 Ky 
55.3 

NG—Johnson v Hoard of Com'rs 
of Wake (b)untv, 135 SE 618, J93 
NG 5(>1--Young v Hoard of 
C'onrrs of .lohnaton County, 128 S 
E 101, 190 NG 52 
SC—Hnggs V Greenville County. 
135 S E 153 137 S C 288 

Consideration for contract 

There Is valuable considc'ration, 
supporting agre(*nicnt of county eorn- 
inissioneia to advance county money 
to the highway commission to con¬ 
struct part of the highway system 
in the county, In the commission's 
agreement to repay the county, with¬ 
out interest, out ot the funds allo¬ 
cated to the countv from the pro¬ 
ceeds of bond issues thereafter to be 
authorized by the legislature, “or out 
of other road construction funds," to 
the extent that suc^h funds may be 
Rutllc ic'iit theieTor there being other 
road const Tueticm funds available 
annually under existing law fioni 
wlmh some pavmc-nts on the loan 
could be made—Young v Hoard of 
CVim’rs ol Johnston County, 128 SE 
101, 190 NG 52 

Agreement changing nee of funds 

A supplemental agreement that 
money allocated to county for re¬ 
payment of the* county's loan to the 
state' highwav commission should be 
used in construe tion of cc'rtain roads, 
instead of applied toward letirc'rnent 
of bonds sold to obtain money loaned 

bv county was ht*ld not Invalid_ 

Oliver v Board of Com'rs of John¬ 
ston County, 139 S E 767, 194 N.C 
380. 
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cordnijj to their terms When a highway project, 
to be completed by joint use of county funds and 
funds of the state highway commission, is rightfully 
abandoned before any work has been performed, the 
county’s funds held by the state for this purpose 
must be returned,and if abandoned after partial 
completion the ralalde portion of the county’s funds 
must be returned -- 

Where costs of a certain highway are to be ap- 
liortioned between the county and a city, a donation 
to the fund for the project is to be deducted before 
the cost IS apportioned, when this is expressly pro¬ 
vided foT by statute,but in the absence of such 
a statute It has been held that where a village 
agrees with the county to p.iy a certain percentage 
of the cost of a ctrlaiii road it is not entitled to 
a refund by the fae.t that the e'ounty icceives stale 


or federal aid to finance its share of the cost.24 

A contract between the fiscal court of a county 
and contributors to a fund for the construction of 
a highway will be enforced in accordance with its 
terms 25 

f. Custody, Control, and Ownersliip of Funds 

Highway funds are to be placed and kept in the 
proper account within the custody, supervision, and con¬ 
trol of the duly authorized and designated officer or 
agency. Funds credited by the state to a county may or 
may not be county funds prior to actual payment, de¬ 
pendent on the provisions of the particular statute. 

Highway funds are to be placed and kept within 
the custody, supervision, and control of the duly au¬ 
thorized and designated officer or agency2® subject, 
within constitutional limitations,27 to the continu¬ 
ing power and control of the legislature 2^< Ac- 


20 Kv—Estill County v Pri( o, IT)*] 
S \V 2cl 9111. Ky 4K4—State 

Highway ConinnsMon y 
44 SW2(] '■.’U, 241 Kv Bf)*? 

Mo—State r« I SI Kouis County 

V State llif^hwav Commission, 8G 
SW2d 10()6, Mo S78 
verbal agreement of count\ to se- 
cuie . 111(1 T).«v f<.»r 1 of w.iv If 

state would l.iki ov( r <ounlv load 
WMs lu Id lundinK, win rc a^rrcomcnt 
had het n fully (\'c(ut<d- State ex 
III St liouis Countv V St lO 
\Na\ Commission, 86 S W 2d 1066, 137 
Mo S78 

21 . Okl—lloaid of ("om’rs of Ifar- 
mon (''ountv v Oklahoma State 
TIif,hwHv (Commission 23 P 2d 681, 
163 Okl 207 

22 . Okl—Hoard of (kun’rs of Har¬ 
mon Ckiuiity V Okl ihoma State 
lliMliway Commission, supra 

23 Kan—Stale (.x lel Boss \ State 
Highway Commission, 22 P 2d 909, 
127 Kan 80t) 

24 . Minn --Village of Sanborn in 
Jtedwood Countv v Kedwood Coun¬ 
ty, 208 N V\^ 9, 166 Minn 3.64 

25. Contract as aCFecting* appropria¬ 
tions 

\ lontiHct Ix'lwien the fiscal court' 
and the contributors to a fund for | 
the consiiuction of a highway, which 
set out an order of the fiscal court 
atiproi)! lating the twenty-(3ent annual 
lax c>ach year for the construction 
of the load until its completion, but 
which imposed on the contributors 
the obligation to jiav the ir contribu¬ 
tions if the* road was eonsli acted in 
accoidance with the order of the 
couit, show^s that the* prime purpose 
was the* construction of the road, and 
not the mc*th()d by which U should 
be paid for, so that the contract 
does not prevent the fiscal court, 
after the is*-uance of bonds for road 
ccmstruction, fiom applying enough 
of the procet*ds of the sale of the 


bonds to corriplcle the road aftecled 
bv the contract, thereby relc'asing the* 
annual lwc*ntv-cent levy for the pav- 
mcnl of the bonds, as rc*quircd bv 
tlie constitution—Smith v laving- 
ston County, 242 S W 612, 195 Ky 
382 

28. M ich — Excelsior Tp v Kirkby, 
231 NW 56, 2.60 Mich 695 
Mo—State cx rel Wrimmack iVr Wel- 
born V A ft older, 2,67 S W 193, 214 
Mo App 500 

Moot - State y Mills, 261 P 885, 81 
Mont 86 

NY--Tn re Mores 202 NYS 431, 207 
ApT>lhv 79—Piilieatn v Sisson, 
198 NYS 834, 204 \pp Div 762 
Tenn—(kuinlv Hoard of Highway 
('■oru’is v Wilde*, 16] SW2d 329 
Supervision of expenditures and de¬ 
pository of funds 
Under a statute* so providing, the 
state highway depaitment has super¬ 
vision ov-tr expenditures of state 
highway funds, stale treasurer l>e^- 
ing morc*lv deposrtory of funds — 
Texas (\> v SfhrieAver, Tex Civ App , 
18 S W 2d 111, modified on other 
giounds Smith v Texas Co, 53 SW 
2d 774, followed in Smith v (1 H 
Johnson Hardwar» Co, 53 S W 2d 
779 and .Smith v Jacksboro Stone 
Products Co, 53 S W 2d 780. afilrm- 
jrig, Civ App , 41 S W 2cl 347 
Expenditure by state under super¬ 
vision of county department 
Where the statute prov id<*s that 
t.ixes tuinrd over bv the county to 
tlie state highwav' dc'partriient art to 
be used on county highways and 
biidgts ns the county highway de- 
p.iilment m.iv diicct a Tc*aolution of 
qunittrlv countv couit diieclirig that 
1,1 \es lielongitig to county he turned 
ovc*i to state department of hi,*h- 
ways and public works to be expmd- 
(*d by them for period of twelve 
months, with no restriction as to use 
of fund, was void —Robbins v Phil¬ 
lips, 136 SW2d 507, 175 Tenn 568 

15 


Assumption of liability for payment 

Wh«*ie a statute vests all local au- 
thoritv over the ro.ids of a county in 
thi‘ c ountv' highw'av commission, and 
reiiuiies the l)oard of ccuinly com¬ 
missioners to place all funds avail¬ 
able for such purpose to the credit 
of the commission, the latter, and 
not thf board, should assume the bal- 
anc e dut* to the state highway com¬ 
mission for work done hv a state 
contractor on .i part of a state high- 
vs.ry in the* countv control of which 
was vested in the state highway 
commission—Hoard of Coin’rs of 
]Vlc‘ckb*nbuig (k)unlv v Mecklenburg 
Highway Commission, 109 SE 848, 
182 N C 617 

27. Tenn—Hassell v Wallers, 93 S 

W 2d 1268, 170 Tc*nn 206 

28. Iowa—.Slate v Executive Cc>un~ 

cil of .Slate* of Iowa, 22.] NW 737, 

207 Iowa 923 

The state highway commission can¬ 
not expend .iny funds except those 
alloted to it liy legislative direction 
—Kt.tlc* Highw'av (.’ornniission v Gul- 
lev, 145 So 351, 167 Miss 611 
Funds held by county as trustee for 
city 

(1) Proceeds of countv road levy 
held by countv as trustee for tity are 
at all times subiect to pai amount 
right of legislature to dictate how 
such lax funds should ho used or al¬ 
located —CitV' of Fremont v r),odgo 
Countv, 266 N W 771, 1.30 Neb 856 

(2) Thus a countv^ which collected 
county io.ad tax levies for long peri¬ 
od of time was held not llalilc to 
municipalities for such taxes under 
statute authorizing countie.s under 
township organization to retain all 
moneys Iheretotore collected as coun¬ 
ty road levy and which had not 
tiicrctofore been paid to township or 
municipality in county—Cit> of Fre¬ 
mont v Dodge County, supra 

(3) The county is not liable not- 
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cordingly supervision and control of the expendi¬ 
tures may be exercised by a particular court,29 and 
an order of another court which improperly inter¬ 
feres with this supervision and control is invalid 20 
The appropriation of money for highway purposes 
does not constitute the fund a trust fund for the 
benefit of the contractor 2i The manner and pro¬ 
cedure by which securities in which surplus high¬ 
way funds were invested should be converted into 
cash on the maturity of road bonds rest, unless 
otherwise provided by statute, in the discretion of 
the statutory trustee 22 

The highway commissioners cannot tie up the 
taxpayers’ money an unreasonable length of time 23 

Placement or retention in separate accounts In 
accordance with statutory provisions, separate and 
distinct highway funds derived from particular 
sources or to be used for particular purposes arc 


to be kept in separate accounts,and all money 
subsequently received is to be placed with the fund 
of which it properly is a part 25 A surplus of high¬ 
way funds for one purpose is not to be transferred 
to an account for another purpose in the absence 
of statutory authorization therefor 26 

Revenue from motor vehicle fees, operator's li¬ 
cense fees, and motor fuel taxes which is required 
by statute to be paid into the general fund rather 
than into a separate account does not, in the ab¬ 
sence of further statutory or constitutional direc¬ 
tion, constitute a trust fund to be used exclusively 
for highway purposes 27 

Fnnd^ apportioned or contributed by state. In 
accordance with the terms of the particular statu¬ 
tory or constitutional provisions, funds in the state 
treasury credited to the county highway fund have 
been held to be state funds 28 to which the county 


withstanding: statutes were passed 
subsequent to date when city ob¬ 
tained Judgment ag:ainst county — 
City of Ueatrice v Cage County, 26G 
NW 777. 130 Neb 850 

29. Ky—McKeclinle v Canada, 250 

SW 111, 198 Ky 807 
CommlBsionorB* coart 

Under statutes so providing a road 
commissioner, whetiicr employed bv 
the commissioners' court ns such, or 
acting in an ox officio capacity, must 
expend the money under the contiol 
direction and authority of the < om- 
missioners' court itself—SU)\all v 
Shivers, 10 5 S W 2d 162 120 Tex 250, 
affirming Shivers v Stovall, Civ App , 
75 S W 2d 276 

Bxpeaditure without order of appro, 
prlatlon by court 

An order of the fiscal <ourt pro¬ 
viding that the funds dtri\('d from 
the lew of a road lax in <au h magis¬ 
terial distrit t should lie retuinrd to 
that distru t is not an appi opn.ition 
of such funds for the tonslruction 
or Impioviment of the roads or 
bridges oi othtr pul»1u pTopertv of 
the <ountv. so as to sustain an ex- 
pcmiituii of such funds for road pur¬ 
poses b\ the niagistiato of that dis¬ 
trict—M( Kef lime v Canada, 250 S 
W ,111, 198 Jw S07 
Statute deslguatiiig place of eacpexu 
dlture 

A statute requiring the expendi¬ 
ture of road funds m districts where 
collected does not l>> Us terms lake 
supervision from the countv court 
—White V Miller, 1 S W 2d 814, 175 
Aik 1078 

Bxgniination of aimual settlementB 
filed by commlBsionen 

The annual settlements .showing 
collections and disbursements which 
commissioners of road improvement 


districts organised under Acts 1915 
No 338 are r<quircd to file an* sub¬ 
ject to readjustnunt by the county 
I court, and under Crawford & M Dig 
5432 the adiuslment is subject to 
I rcc'xnmination in thi' chancery court 
for error mistake or fraud at the in¬ 
stance of th( (ommissioners or any 
t'ixi>aver in th« district - Wallace v 
Allen 238 SW 4 7, 152 Aik 381 

30 Ark Burrow v l^'loyd, 99 SW 
2d 571, 193 Ark 220 
Factors not Jnstlfying order 

(1) Voters' petition for appoint- 
rutiH of named commissioners be¬ 
fore road bond election or institution 
ot suit to compel appointment of 
load t ommlssioners did not aiithorlT-e 
(II cult court to compel fiscal court 
to suriendei control of expenditures 
to commissioners appointed after 
bond election—Muhlenburg Countv 
Fisc al Court v Muhienlnirg Countv 
Hoad (\immlsslon, 9 S W 2d 129, 225 
Ky 432 

(2) Circuit court cannot compel 
fisc^al court to surrender control of 
(‘\penclilurt s to road tominissionci s 
appointed after bond clc'ction on 
theory of (c>mpiomisc of suit to com- 

1 appciintmcnl—Mubb*n!)utg l\)un- 
ly Kiscal Court v Muhlenburg Coun¬ 
ty Hoad Commission, supra 

31 . Wis —State v Ntmachek, 225 N 
W 170, 199 Wis 13 

32 . Fla—State c‘X lel Elston Bank 
& Trust Co V ShoUz, 165 So 670, 
122 Fla .333 

33 N C —Coburn v Board of Com’rs 
of Swain County, 131 SE 372, 191 
N C t.S 

34 . Aik—Slate V Cox, 243 SW 651, 
154 Ark 493 

Ill—People cx rel Clark v Baltimore 
Ar O S W Rv Co 187 N E 4G3, 
353 111 492—Cosgrove v. Highway] 

16 


Commissioner of Town of Rock¬ 
ville, 281 Ill App 406 
Kan—State ex rel Bennett v State 
Highway Commission, 26 I’ 2d 606, 
138 Kan 294, rehearing denied 33 
P 2d 330 139 Kan 655 
Okl—Protest of Chicago, R I & P 
Rv Co, 1 P 2d 383, 1 50 Okl 167— 
Albrecht v Jones, 267 P 270, 130 
Okl 277—Magnolia Petroleum Co 
v Sappinglon, 253 P. 483, 124 Okl 
16 

35. A premium derived from sale of 
bouds issued for the purpose of ron- 
stiuctirig and improving jiublic high¬ 
ways IS a part of the load fund cre- 
ated by such bonds, and the countv 
hud a right to place tliat sum m the 
road c ormtruc t ion acc ounl —People 
V Millard, 139 NE 113, 307 Ill 556 
Interest from bond proceeds 

Intel (st deiivcd from banks on de¬ 
posit of funds freon the' s.ale of bonds 
issiic'd tor highway improvements is 
a iiait of the farnings of unexpondc'd 
ro.id c oust! ut lion lunds, and is to be 
credited to that account, and not to 
the bond issue interest account — 
People \ Millard, supra. 

Tax collector’s commissloxiJi 

Undei express statutory provisions 
t.ix collector's commi&sions on road 
disliict maintenance funds are not 
to be paid into general county treas¬ 
ury, l)ut properly^ paid part of 
whole sum colic tied to credit of 
road distric’L maintenance fund — 
Board of Sup'rs of Downdes County 
v Robertson, 103 So 435, 138 Miss 
618 

36. Okl —Carter County Excise 
Board v Kurn, 126 P 2d 997 

37. Wis—Fi ledrich v Zimmerman, 
298 NW 760, 238 Wis 148 

38. Ark—Stanfield v Kincannon, 46 
SW2d 22, 185 Ark 120. 
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has no vested property right,39 at least until paid to 
the state treasurer as ex officio county treasurer 
Under other statutes a fund apportioned to a county 
IS the property of the county to which the appor¬ 
tionment IS made although not actually paid over to 
It A county’s or district's share of the state gas¬ 
oline tax when prorated and paid to a county or dis¬ 
trict officer or trustee becomes county or district 
funds "*3 

funds paid or payable by county to ^taic Pro¬ 
ceeds of taxes which are collected by a county as an 
agent for the state for the construction of state 
roads'*^ and contributions or appropri.itions by a 
county to a state aid fund for improvement of high- 
wa>s in the county'^'* are not strictly county funds 
but become state funds dedicated to the specific 
purpose 

g. Manner of Payment or Disbursement 

The statutory method prescribed for drawing on the 
highway funds must be followed 


The statutory method prescribed for drawing on 
the highway funds must be followed,^3 and in ac¬ 
cordance therewith disbursements are to be made 
through vouchers, warrants, checks, or other writ- 
tin orders issued by the proper officer or officers^® 

h. Expenditure for Proper Purpose 

(1) In general 

(2) What constitutes proper purpose 
(1) In General 

Highway funds cannot be legally expended or dis¬ 
bursed for purposes other than those for which the funds 
have been raised, acquired, or appropriated 

Public funds raised, acquired, or appropriated for 
general or specific highway purposes cannot be le¬ 
gally expended or disbursed for another purpose, 
and they must be used in the manner provided by 


39. Practice of prescrihingr allot, 
ment on percentago basis 

The praclue of tlu’ hiKhuav de¬ 
partment of prts<rihinR: yx i <. i nl ape 
allotnunt of total constnnlion funds 
to t a( h eountv on ix r< onl age basis 
w.is a mere administrative prtiotice 
fot moTi (oiiNtnunt and < quilable 
handling or hudgiting of (onslruc- 
tion funds and did not have < tY( et 
of \fsting in tht eountv an inviol- 
abh pioperl\ riglit io anv of the 
fund*- nor couhl utognition of the 
pTfHti(< hv «;ti1ute have that eff< et, 
pint e statute at most mei(l\ i(>.u- 
latfs condiKt of lh( dtpartmfnt and, 
doe*. not<T<ut(' in v < ontrar tual ri^ hi 
- (^hesterfuld (''ount\ v State Hivh- 
wn^ I>rp.jrtiTK nt of South (’aiolma, 

3 S TO L’d fist., l‘)l Sr 10 

40 Proceeds of second gas tax I 

levn*d to reiml)urs(* (ountns arid spe¬ 
cial Toad distrot^ for mon< vs < x- 
pendfd in (onstnution of stat< roads 
do not hf eonio eoiuitv funds until 
pud to St il( tr.'isurei as ofth »o 
eountv tifasurcT —(’arlton v Mat- 
hows, 1*17 So fiir», 103 T*''la 301 

41 All/—Ko( h v Johnson, 243 P 

fin 30 \r\7 11 

42. Fla- Tn le Advisory Opinion to 
Oovernor 11 So 2d fiSO—C’ii Iton \ 
Mathews, 137 So SF., 10 1 Fla >01 

K\ -- Short V Fisc.il Court ol Thil- 
lard County, 215 S\V 5 35, 185 K> 
650 

Term—Hassell \ Wtilteis, 03 S 
2d 1268, 170 Tenn 206 

43 . Mich—Ah ona Couritv \ White, 
5>0 NW 637, 54 M-ch 50.3 

44 . NY—Eastern Rock Products v 
Mayer, 244 NYS 96, 137 Misc 556 

4L6 Oa—M(Gint\ v I’ltkering, 179 
S E 358, 180 Ga 447 I 
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Mont- State v Mills. 261 P 885, 81 
Mont 86 

46. Cal —San Btnlto County v RH- 
ev, 263 P 349. 88 Cal App 131 
Ga—M<(*rn(v v Pttkfring, 179 SE 
358, 180 Ga 44 7 

Iowa—Fuller & Hiller Hardware Co 
v Shannon & Willfong, 215 N W 
fill, 206 Iowa 104 

Mont—State v Mills, 261 P 885. 81 
Mont 86 

S D—Duhlaldee v Minnehaha Coiin- 
tv. 253 NW 4 45 62 SD 465 

“Warrant,” as used in statute au¬ 
thor i/ing statf highway (ommission 
to draw w.Trranls on primary ro id 
lontmgent fund, has been held to 
mean an ordinarv chetk or written 
oidoi —Missouri Gravel Co v J*’* d- 
eral Surotv Co, 237 NW 635, 21? 

I Iowa 1322 

Primary road construction contracted 
foi by state 

The tost of pi imary road construt- 
tion on contratts ni.idt i.v statt higli- 
wav tt.mmissitrn is paval>lc by war¬ 
rants drawn bv the .slate auditor ra- 
thtr th m hv countv’ auditor — 

Missouri Gravel Cc. v Ftdtral Sun- 
tv ('(» , supra 

Partxculai funds allocated by state 
tl) Fund'., inhtriltd b\ st.ite hoard 
ot adrnmisti ation from pn v lous ,stat- 
utorv ht.ard foi applit ition to < t»un- 
tv and distiut loid bonds pass to 
pTcstnt board in their status wht n 
rt'ttixtd and if still in stale louls 
iJist ribution fund, should ht distnb- 
uttel to munltes bv state tompli oi¬ 
ler's warrants t ountersigned l»\ gov- 
(Tiior—In i€ Advisoiv Opinion to 
(lovtrnor Ala, 11 So 2d TSO 

C2) Funds dlstnl.ult d to tounties 
by statutory state l>oard of admin¬ 
istration for application to county 

17 


and distiict road bonds before effec¬ 
tive date of eon.stitutiOTial amend¬ 
ment treating present board may be 
disbursed tliereby as it det‘ms wise, 
but governor need not tountersign 
WfiTrants or diet ks—In re* Advisory 
Opinion to Gove'rnor, supra 

t3) Gasoline tax funds, locoived bv 
state board of adrninlstiation after 
efleitive dite of t oustitutional 
amt ndment ert.’iting board foi appli¬ 
cation to countv and district road 
bonds, should be distributed to coun- 
tits bv st.ilc compt rt.ller's warrants 
t ount t rsignt ti bv gt»vernor—In re 
\dvisoij Opinitm to Governor, supra 

47. Ala - Ramage T’arks Co v 
Folmar, 121 So 504, 219 Ala 142 
Cal —California Highway Commis¬ 
sion V Rallard, 217 1’ 527 77 Cal 
^Jlp 401 

Ill—Mill, r v Tlab* 139 NE 411, 308 
111 275—Town of I)r> Clrove v 
c^Uo, •’(.6 111 App 234 
Okl -Hitkman v Po.ud of (\mi rs 
of I *ottaw attunie Countv, Okl, 35 
l»2d 960 169 Okl TJ—I’rot. .t of 

Chit ago R T 1’ Itv Co, 1 1* 2d 
38 3 1 5(1 Oal 167—\\ t nl7 v Davv- 

.son 299 1* 49 3 149 Okl 94 

Transfer of authority for state 
road building from tounlv commis- 
su.ri'is to slat, highway t ommission 
involved no substantial diversion of 
mon('> s laised b> taxation—Stale v 
Slate Hij-livvav Commissit.n, 295 P 
980, 132 Kan 327 

Charges or costs payable from par- 
ticulai fund 

(1) Claim against tounty for la¬ 
bor chaigtalilc against the county 
highway fund should have l.een de¬ 
nied w'^here f lainiant failed to estab¬ 
lish an uneiK umbered balan< e in the 
specihc items appropriated with 
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the constitution^8 or statutes,or designated by 
the voters This rule has been applied to hig^h- 
way fluids derived from various sources, including 
general or special properly taxes,gasoline or mo¬ 
tor vehicle license taxes,-'’- proceeds of bond is¬ 
sues,or funds allncdted by the slate to political 


subdivisions In accordance with constitutional 
and statutory provisions the highway commissioner 
or other designated officer or agency may be vested 
with a discretionary power as to the matter of ex¬ 
penditures within the general scope of the purpose 
for which the funds arc to be appropriated,and 


\\hi(h to pay Ihe < laim—Hoard of 
Pontotof (VjiintN rViin’rs \ With(i 
^p()on, IIG J'2d 7n 1S9 Okl 277- 
l^oard of of I'ontolo< Coui>l\ 

V Pimphtll 115 I’Jd 256, 189 Okl 
20 ' 

fj) (\)iTinnsmons to a town 

fiuiH‘r\isor as ♦x offUio lr<.isur«T ol 
th( (ommon H) id and la id^e funrl 
under tin Tl<:.ids and l^rid^*'^ Act, 
Smith-Hurd TOvKll'lU < 121 5M. 

and as sin li irfasuror of tin pirnia- 
niMit h.iiU TOfid fund undti Smilb- 
Hurd RivSirni t 121 5; 122, ar( 
pw.ilile onl\ out of Ihf rrspidivi 
lujul to whuh thov pit tain, and 
moiifvs m otif fond (onnot lx ip- 
pi()piiHl«d tc) ])av (oniinissions pi*r 
t iinin^r lo tin othrr fund —Town of 
l>iy (iiove V Otto, 2(*(> Ill App 2J4 
(1) In countn's wtieri* Un hiKh- 
■\\ i\ (ornmi'^sionc r is ‘lond disttiil 
oflioi " not ‘(ountv ofTli 1 r,” lio must 
ru‘< (-sai il\ \u paul Irom road and 
blidpe liind—I’eople iX itl Hi'niil 
son \ Miliison T ^ S P 11 v Co 
1S9 N K 2sr. 55 5 Ill 124 

(1) ViidiT (^)de 1921 § 460K, tin 

^nliro c(tst ut ihaiiKinfi: or ndoiat- 
in^; a hi*,li\\a> is to lx paid 1n>in 
th( pnni.iiv Toad fund—Nbliol \ 
Neip.hbnur 210 VW 2S1 202 
406 

(5) Wh( rt a stiituti* imposts tin 
dull on a sjntial road distrn t l)t»ird 
tti ke» p roads und> r ils oharK* m us 
^,ood itp.oi Us tin nn <in.s at itb coin- 
inand will ptinul ropaii .stivurs 
fehoiild l)c paid ft»t out of the funds 
nf tin distrul a\ iil.iMc for sinb 
pnijjosj —Hixit r V' Kjxx lal m)ad 
Dist No 1 Nt\\lon Cuunlv, 150 S 
■U'2d 95(1 2 16 Mo Ajrp HG 

TiaiiMftr of ui)pi opi uil( cl junds bv 
.sujipb tin n1 il apj)!<»priatlojj stc ‘^u- 
pra sulidiviMon a ot this .s» rtion , 

4B Mf - In rc Opinion of the fus-| 
tn « 167 \ 174 1,12 Mo 502 

Minn — Cor\ v FCiiik, 296 N W 506, 
209 Minn 4 11—SliiU \ llabcock, 
222 N\V 71S, IM Minn 40y 
29 C J p 7 19 nolo 5 | 

49 . UP—Shtlby (’'oiin1\ T< x v 
ruAidonl Sav ll.ink & Tiual Co, 
CC \ T« X 51 F 2d 602, cortioran 
donitd I’rovnbnt Savings Hank ^ 
Trust Co V Sb« lb\ l\)unl>. Texas, 
B3 fc^Cl 9, 287 US 604, 77 I. Pd 
526 

Ala—Lionp v Alab.aina IIiRhwtiv 
Corporation, 174 So 41, 234 Ala 
142 —Ramano, Fark.s A Co v Fol- 
niar 121 So 504, 219 Ala 112 
Ark—Stalo ex lel AttoInl^ Genoial 


V Proadaway, 93 R W 2d 1248, 192 
Aik 634 

'^la -W J Howey (\) v Williams, 
195 So 181, 142 Fla 415, rtb^ai- 
donii'd 19B So 184, 14 2 Fla 
562 and 196 So 214. 142 Fla 756— 
Sl,alt‘ nx Tfl rieorma Pond A Mort- 
(Vi \ Cone, 189 So 47 137 

I'^la 412—.Statt tx rel Hamner v 
William.s, 140 So 668 10 4 Fla 30 4 
III I>»vu V Commissi on OT of TTpjrh- 
\\n\s ol Sheridan, 256 111 App 3 
Iv.in State v Mills, 223 1* 261, 115 

Krin .521 

Miss— SI.He IIiKhwav CofTimission v 
(iulbv 145 So ,3.51 167 Miss 631 
Olvl -MbTethl V Jones, 267 P 270, 
130 Okl 277 —Magnolia I'tirobum 
\ S.ippin^lon, 25 1 1* 4 83. 121 
Okl 16 

29 C J j> 739 note 6 

50 C 1 Marks \ Richmond County, 

140 SF 880 165 Ua 316 

low I—Wullict V Fostei 211 NW 
9 213 Iowa 1151 — llndin^, v 

PoaTtI of Sup'rs of Ost t ol.i Coun¬ 
ts 217 NW 625 213 Tow a 500 

I Cl - O'Pririn \ Polno Iutv of Rid 
Ui\ti P.iiisb 97 St» 11)1, 1,54 liti 
» 29 — O'Hiirni v Police Tmi of 
Kid Uivor Pai isli oj So 709 151 

T.,1 10S8 

('JKI - Winlz V Uiwson 299 P 4 93 
149 Okl 94—Went/ v Po.ird ol 
(\»ni’is of Uint oin (’oun(\ 295 P 

.59'i, 147 Okl 17P Wtnl/ v Inj^en- 
tbion, 29 4 P 151. 14«. Okl J(.5 
'13 K — Tttdibins V lannstoin (’’ountv, 
268 S W 915, 114 Tix 315 .inswiTS 
to certifnd tiuesiions confoiirnd to, 
<’i\ \pi) 272 SW 526 
29 c T p 749 note 7 

51 OKI Mbit (lit V lorn s, 267 P 

270 130 Okl 277 M isnolia J’etro- 

b urn Co V Sippin«(on, 253 P 
48 1 124 Okl 16 

29 r I p 7 19 notes .5-7 
Applicability of constitutional provi¬ 
sion to local assessments 
Const nit 16 n, which juohihits 
tile iiso of (ax moneys for an^ other 
iwiipose iban (hit foi whuh tax was 
levucl, .ipplus only to pcmral taxa¬ 
tion, not to local assissnunts — Me 
Adams \ H«nle\, 273 .S W .155, 169 
Aik 97 41 AUK 629 
52. Miss State ll.Khw.iy Commis¬ 
sion \ (;ulU>, 145 So 351. 167 

Miss 631 

Okl —Carte 1 ('’ountv Kxcisc Hoard v 
Slan(»lind Pipe Uln« '\i 127 P 2d 

810 

SD—White Eat^le Oil Ar Keflninp Co 

V (lunderson. 205 N W 614, 48 S | 

D 608, 43 AUK 397 | 
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53. (Jr—M arks y liichmond County, 
140 S E 880, 165 Ga 316 

low^a—Wallace v Foster. 241 NW 
9. 213 Iowa 1151 

J-'O'—O’Hciine \ T^dicc Jury of Red 
Uivir J\aTish. 97 So 461, 154 Ua 
*^“9—O’Hicrnc y T^olic e Jury of 
Ked Kiyer Parish. 92 So 709 151 

I^a 1088 

Okl—AVentz V Hoard of Combs of 
T^incoln County 205 P 599. 147 

Okl 17.3—W( nlz v InKcuithron, 294 
P 151 116 Okl 165 
S('’—Marlin v S.i\e 145 SF 186, 
14 7 S (* 4 3’. 

Um* ot bond ]>roc (>< ds to repurchase 
b(»nds b('e infra subdiyision h (2) 
(c) of this section 

54. Fla—W J TTowcv Co ^ AAbl- 

liams, 19,5 So 181 142 Fla 115, re¬ 
hear in^ d( med 195 Rd 181, 112 

Fla 562 and 196 So 214 142 FI a 
75(> State cx r<‘l OeoiRis Hond & 
Mol t(.,.i^'(' (b> y Cone 189 So 47, 
137 Flri 112 

Kan-- St.it c V Ilavs, 2,10 P 1041, 
J17 K in ]f8 

Kv—Fisi ,i] Court of Scott Countv 
V Davidson 82 S VV 2d 801, 259 kv 
498 

55 Os--Hums v Tiecatur (btuntv, 
17’. SE 127 1 78 (5.1 275 
111- Aiulin V Plc.nlv, 35 N E 20 78, 
176 Ill 6 I I 

Inwa -,S< Vmrnlx rK v Tow^a St«le 
ITiKbw.iV (’oninussion, 2 1,3 N 
3 14, 214 Tow,i Kill 
k.nn — N\brnt v Ivm rson, 272 P 176, 
127 Kan 4 8 

Mo —Slate fX rel Stiti TTiKlivcnv 
(■'onimission v Sevur 97 S VV^ 2d 
427, 3 19 Mo 179 

Mont —State V Mills 2i)l p 88,5, 81 
Mont 86 

Tex—Oar land v S.andt'rs, Civ Xiip, 
114 S 2d 302, eiior dismissed 
Funds alloted by state 

(1) In accordance' with statutory 
])Tov isKuis. funds (1(11 vc'd from r.iso- 
liiu .and motor vehicle t.i\es allolcd 
bv 1b( si,lie to o rountv ru.i\ be used 
lor higlivcav purpos« s bv (lie county 
Jxi.ird of c onirnis'-iom I s wKbout any 
lirnitnlion by the b Kislaturo - Hate- 
man V State 14 NE2d 1097, 214 Ind 
118—HriclKC's \ State ex rel Vdiighn, 
190 NE 758, 208 Ind 68 4 Williams 
V AVillett, 1 N E 2d 664, 102 Ind App 
19.3 

(2) No appropriation for specific 
purposes by the (County c'ouneil is 
nc ( t'ssarv —Hatenmn v State, supra 
—Williams V Willett supra 

(3) Nor is a petition by freehold- 
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the court has no supervisory power if the discretion 
IS not abused.^® 

Funds from dlcgal tax Iri'y. Funds received from 
an unaulhorized and illegal tax levy are not to be 
expended even for the purpose for which the taxes 
were levied 

(2) What Constitutes Pioper Purpose 

(a) Tn general 

(b) Particular roads or classes of roads 

(c) J^onds and warrants 

(d) Administrative and engineering sal¬ 

aries and expenses, attorney’s 
fees 

(e) Damages, compensation insinance 

(f) Invalid or unai)pro\ed claim 

(al Tn General 

A highway fund may be used for the general purpose 
for which It exists, Including everything appropriately 
connected with, and necessarily incidental to, the com¬ 


plete accomplishment of the purpose. A surplus at the 
end of one fiscal year is available for the same purposes 
in the succeeding year, and a deficit In one year may be 
taken care of in the succeeding year unless the dis¬ 
bursing agency of the previous year had no authority to 
create the deficit 

A highway fund may be used foi the general pur¬ 
pose for which It exists,including everything ap¬ 
propriately connected with, and nccessaiily inci¬ 
dental to, the comiilete accomiilishmcnt of the pur¬ 
pose Within this rule au cxjieiiditure for road 
machinery,®® for the construction of a bridge on 
the road to be imiiroved,®^ and for the ordinary and 
usual deMces used to promote the safety and con- 
VLUicnce of traffic®- have been held tiroiiei Tn ac¬ 
cordance with the terms by which the particular 
fund has been acquired or its cxiituditure author¬ 
ized, It may be used for both constluction and main¬ 
tenance,®* or It mav be limited to construction 
only®"* or to mamtenance only ®*'’ Ordinarily a fund 
for constluction and maintenance may he used to 
acepiire rights of w.iy for highways,®® but it cannot 


rrs ()T \()ttrs n(<<ssarv - AVillianm v 
Willitl supra 

Allocatinff funds to minimize defaults 
in matured obligfations 

If tunds in statiiloiN adminislr »- 
lion tuiud’s hinds are insufllMc n( 
pi's mil in id old ii; I (lon'i vsithout d<- 
lauliiM in inliTisl on olhirs tioird 
his disiTition imparl lalU tn alln- 
( Ilf tunds tf» nnnnrii/t* difiiilts-- 
Sl.'iti III Om( 11 V lohnson li7 

So Jf)! 10‘) I'Ma I’e*? 

Alternative use of funds 

Whin- n funds to oountv from thi 
s(il( of mono t\pi ndod on hieh 
\NMVs mav ln’ us* d (ith<r to iitiri 
bonds 07 to fonstiuft n» w load' ob- 
3 * (tins to Ji vv of laves cannot com- 
pbim Ihril sui h funds ait not usi d 
to rctiii bond indt bU dni-ss - Pioplt 
\ Millaid IVl N 1<: Hi i07 111 rif.fi 
56 Ml) -SMti cx n 1 Slatt TTii^h- 
w IV C’oTnmn-Sion v ,Sc \ u-i 97 S 
W Jd 1J7 5 i9 Mo 479 

jST V l\)nrov 29 P 2d 

111 iS N M ir)4 

Ttx—Stovall \ Sbivi-Ts, ]0I S W 2d 
361 1*9 Ttx Jra. aniimiii^, Sliivirs 

\ Stovall, (bv Ai)r> 7.9 S W 2iJ J7l> 
—rjai land v S.Tiidi rs (bv Apf) 114 
S \\ Jd 302, iiror disinis.sc d 
Assumption in favor of propriety of 
disbursement 

Wturi' countv i omniissioni rs, in 
the ixi-Tiisi of till ir discretion, allo- 
( ited ^'asoliiio tax ariel automobile- 
Ini-riSc funds for nl of Tond 

bonds, mot oust could not coiiiplain, 
siTiie it must be piisumed, in ali- 
'irue of contiaiv showing:, that coun¬ 
tv commissioni rs would properly 
m.iintdin highways and that, if gaso¬ 
line and luen&e funds leceived in 
luture by county were insufficient 
lor such maintenance, property tax 


would b(‘ levied 'Pridges v Stile 
X 111 Viughn. 190 NK 79,S 20K Ind 
OM 

Discretion, held not abused 

Pi Williams v Poluc Jinv of Con- 
(old 1.1 T’aM'fi 107 So 126, 11)0 I.*u 

SP — Sumnurv St ile TTighw a\ Pom- 
missioTi of Soutfi P.'iiolina, 141 S 
1^ iOO 14 { S r 196 
57. Wis—Stampir \ Hor)kins, 197 
NW 929 1SI Wis 129 
58 Okl —C'lrler \ Milev, lO'i J* 2d 
9i{. 187 Okl .930 

The test for deti rmining wluthtr 
an ar)propri.at ion is lowaid a “high- 
vvav T>nrposi-” within constitutional 
piovision reiiiiiTing trunk highw.iv 
fund to t)e usc-d sob Iv for highway 
purposes IS not whether c ai h dollar 
appropriitid is carnrirkid foi i-ai h 
separate rtem ul tiighvvav fxixnsi 
but rnthir whether Uu chirg* on 
the highwav lund aecuratilv refbcls 
highw.iv I xpi use s and docs not ex¬ 
ceed tile .irnount of «xi>ctisc i)roi)cr]v 
, 1 1 tr ibul.iblc to highway rn.ittiis- 
C’orv V King, Minn, 8 N \V 2d 611 

59. Kv —Oraiiman v T>c*paTtment oT 

Highw i\s, l.M S V\'2d 1061, 2S6 

Kv 8.90 

Mis,s—State TTigliwav roiumission v 
Oullev, 11.9 So 331 167 Miss 631 

60. Aik—Anderson v American 

State li.iiik 11 S W 2d 444, 178 

\rk 6.92 

OUl—National Drill Mfg Co v 
Davis. 120 P 976. 29 Okl 62.9 
Wash—State cx rcl Drvden v 
Reuse hlcr, li) P 2d 1)31, 172 Wash 
223 

Classification in budget 

Standard clasMifuation established 
by division of municipal corporations 

19 


for cl.iss A counties tfiat expensc-s 
of II place mint of tr.ntors hi i l.issi- 
Jii (1 in budget iindir gem-r.il class of 
'rnaintimmo and opf ration” was 
held rfasorifibl* and api>luable to 
fust I 1 iss count us—.Stale ix rcl 
Ibvdeii V Ibnsihbr, supr i 

61 \rk Ml \(l.ams v llinlcv 273 
SW 5.9.9, 160 Ark 97, 41 A T. R 
629 

62 Kv —Cr.ium.in v D'tiartnunt of 

lligiivvavs, 1.91 S \\ 2d 1061, 286 

Kv 8.90 

Stop and go signal 

K\ —Oraum.in \ D(^),ntment of 
llighwiys supra 

63. Ala—Dv on v Shell)V County, 
177 So 306 2 i.9 \la 69 
Fla Carlton \ Mathews 137 So 
81.9 103 Fla iOl 

Miss—Sc av ev v liincoln Countv, 88 
So 771, 126 Miss 3.9 5 

64 Ill —(^)sg^o\( V Higliw<i\ Com- 
missioiiir of Town ol Rockville, 
281 111 \pp 106 

65. Oliio—Sl*itc v Rrown, 148 NF 
99 112 Ohio St .9'Ml 

Okl—Protest of Chicrigo R T cS. P 
Rv Co 1 P 2d 383 1.90 Okl 167 
“Current expenses” ,is use d in Ohio 
Const art 2 § Id in .iddition to in¬ 
cluding cxi)cns(s me idt lit to offiLC r- 
ing and maint.iiiiing of slate- govern- 
iTunt, iiu lude-s c-\pc lists of keeping 
in icp.iir and maintaining its piop- 
II tv, and as applied to ro.id.s, in- 
(ludcs m.iintaining and npan there¬ 
of as disl mgujslu d from new con¬ 
strue lion — State V Brown, 118 NE 
9.9, 112 Ohio St 590 

66. Ill--Me Kean v Carroll County, 
194 N E 8')6, .324 Til 211 

Mo—Reilly v. Sugar Creek Tp of 
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be so used if the statutes provide that the cost of 
acquiring rights of way is payable out of the gen¬ 
eral fund Particular statutory provisions have 
been held to .luthonzc a temporary withdrawal 
from the highxsay fund of a sum necessary to pay 
bills for lighting the highways, subject to reim¬ 
bursement from the special levy for lighting,®*^ or 
to aiUhon/e the lue of a road district’s funds to 
iinfirovt a city’s streets Where commissioners 
have power to m.dvc <in inmi.itcrial change in road 
imp! ov< nu III ])l,ins aftci .i])j)ioval by the county 
com I, tin > have the pow'er to pa> for the addtd 
eost out of thi highw'ay funds 

A highw.iy fund c.miu)^ he used to defray the 
giiKi.il costs or the cm rent t\])tnses of govcni- 
niini,'* or to jiay iirivalc debts of a higliw.iy con- 
trae loi 72 

Iju' of uirflus liKjInrav fmui An imexpin(Ud 
balance in a higliuay fund at the ( nel of one ri‘‘eal 
year is avail ihk foi the same higliw.iy jun posts in 
the siiccMdnig >t ir 7't p eaiiiK)! lx iistd in a dis- 
triet eitluT (h.in that for whudi it was ae(|Uired,7t 
nor tan it hi used for penti.il goveinnunl il e'pens 
es,7f* iniltss iht luecssitv for ,i fund for liighwav 
construction and niainlenanee no longt i e \ists 


A balance remaining after the primary purpose of 
a fund has been fulfilled may be expended for its 
secondary purpose 77 

Payment of defiaf from preceding year. A defi¬ 
cit in one year may be taken care of in the suc¬ 
ceeding year,78 hut not if the disbursing agency of 
the pnwuous year had no authority to create the 
fkficit 79 

(])) Particular Roads or Classes of Roads 

As a general rule funds raised or acquired for the 
Improvement of a particular road or class of roads can¬ 
not be used for other roads Under particular constitu¬ 
tional or statutory provisions a county may expend or 
lend Its funds for state roads or roads constructed or 
maintained through state aid 

As a general rult funds raised or acquired for 
tht imjirtivx iiKiit of a particular highway may be 
used then for allliongh unsubstantial changes arc 
made in its course hut they cannot be used for 
tilt construction or impiovcment of an entirely dif¬ 
ferent highway,81 or for the designated highway 
.ifitr it has hcui so mateii.illy changed as to con¬ 
stitute a iKw 10 . 1 ( 1,82 even though the funds are in- 
suflicRnl foi tile oiigmal piiiposc 8 '^ or the construc- 
lioii or impiovcmtnt of anotlur road is more tcasi- 
hk or luattual 84 An exception to the gcncial rule 


il n 1 iMon fXiuiilv 1*19 S W'I*(l nL’T), 
11^. Mo Uls 

Mool SliO \ I)iMii<l (Xnirt of 
< )iIh lu<li(iil iMst in and 
for till (’oMMli, 2(.() r* J34, 

Ml Mont 'JS 

T< \ SliO*- \ 'Sul Ion <’nunt^ Civ 
Apf. ' S W ra)6 

67 K\ — W'/ilUr \ Union (Nninlv 4 

s w ‘d Ml ! K\ f> ;r. 

Cozniiosltlon of fund foi rlFThts of 
way 

<i« 111 Till (ountv fund us* d for io- 
quitinK’ lujil*- of \\.i\ undi T thi 
sinluli' FOi^uiinihU (oii-ntM of pro- 
<« ( iK of M'ln I il 1 «*\\ and suirdii'^ of 
lunds appT o|)i MI« il (or spMitii pin- 
posoM WalliT \ Union C'ounlv, ''U- 
pra 

68 I’a - In ri Ki ptirt of Vudilors of 
Cumrii 'I'll ITJ A It 111» I’n 
Supi I r»ri') 

S9 \ Cinnori v lloaU Const 

C'o I'lv \pp .'IJ S \\ r)JG 

70. AI k (lUson \ lload Iinpio\(’- 
inonL Miv,! No L* of (’’riiKhaad 
Coiintv, J !1 S \\ Jr»7 150 Ark J7‘l 

71. Ala - Kani'U'-* U'lrUs A (^o v 
P^olrn ir 1L’1 So 50 1 I’lO Ala 14 » 

111 — I’toplo (X T» 1 ('lark V Itilll- 
mort' AO S W U> Co, 187 ^ E 
463, 353 111 4'M 

Minn—Cory v Kinj,". 296 N W 606, 
209 Minn 431 

Voting* maohlnes 

Moneys distributed to counties by 
legislature under statute fur con- 


striHlion .ind r'pm of roads loulcl 
riol bi us. d b\ t ountv for ttie pur- 
t li is( of votins 111 1 C liirn—Hudson 
('(»unf\ \ Stall House Coniniission, 

:i \ Jd 7S0 I ,0 N J Hau 00 

County comniissioners’ expense 
Itciiib, irn Indiiu prr dn ni mil* a^^e. 
'Ill '-imdru'- u« i urn ril or rural 
lund lornirir vviHiin limita¬ 

tion prisiiibul tor siiih taxis—Pro¬ 
test i)f SI Uoiiis s irr Francisco Tlv 

Uo 2 ‘i 0 p 100 110 okl 53 

72 Kin UaiktT \ TTuPty Tlotk As- 
pb.lt IX, IS pj(i 

S ’ 1 

73 Ka -St lit Hijcbwav (’ornrnis- 
sion \ l\.l*inan, 33 S VV Jd 318, 
J b. K'. Ill 

Okl ('lit. I C(>iirit’ E\« ist Hoard 
\ Knr n 1 M, i' Jd 007 

74 N.b 111 ri Uubtir, 231 NW 
J9, 110 N.b SJt, 

75 Ari7 Froliniillur v J T) ITal- 

‘-tuad laimb. r 27J P 95 34 

An/ IJ5 

Okl—Oiliviari ('ountv Exnse Hoard 

V St l^ouis San I'l.uuisio Rv Co, 
40 PJd 5J3 173 Okl 571 

76 Va - l.odwln \ Hoard of Sup’rs 
of Nansrniond C'ouniv, 171 SE 521 
161 Va 494 

77. Va— Godwin v Hoard of Sup’rs 
of Nansiitiond County, supra 

78. K> - State Highway ('ommisaion 

V ('oleman, 33 S W 2d 31{», 236 Ky 

444. 


79 nY —TXople v Clark, 60 N Y S 

1015 15 AjU) I )iv t>5 

29 C J p 7 J9 note' 9 

80 Ga—MurftU v Maeon County, 
116 SE 815 1G7 C,a 859 

El" -Park* r v J’olui lury of Rap¬ 
ides Pariah, 109 So 351, 161 Ea. 
t.7 5 

81 Gn —M irks \ Tli* hinond Coun- 

IV 1 40 S i: 8,SO, lb5 G I HG 

low L-- s. h.-iriib* rp: v Iowa Slate 
llil,hvvfi> t\.mnijssion J43 N W 
3.4, 214 I own 1011—Jl.irdinp v 
Hoard of SupVa of Osie.ila County, 
237 N \V GJ5 21 1 l*)V\a 5{,0 

Ea J* arm*' v J’olue Jurj Vernon 
I'lrisb, 111 So 372, 1G3 E,i 1053 

t)kl —VV*'ntz V iMwson, 299 P 493, 
149 Okl 91—Winlz V Hoard of 
('orn’r of lanioln Countv, 295 P 
599, 117 Okl 17?— Wentz v Inpcn- 
thron 291 p 151 146 Okl 165 

Tf\ —J''l*‘l._ln r V Howard, 39 S \V'2d 
3J, 120 Ttx 298 r<'V*'rsing:, Civ 

Ai»p , 2fi S VV 2d 44 4 and rehearing 
diniid 40 S \\ 2d 5J, IJO Ti x 298 
- -li. r V King, Crv App , 75 S 
AV Jd 980 irror refused - Fletchi r 

V Eh, Civ App, 53 S W 2d 817, 
error n d 

82. Ga—M.arks v Richmond Coun¬ 
ty 140 SE 880, 165 Ga 316 

83. T^a — leane v Police Jury, Ver¬ 
non Parish. 113 So 372, 163 La, 
1053 

Ga—Marks v Richmond Coun¬ 
ty, 140 SR 880, 166 Ga. 316. 


20 



40 C.J.S, 


HIOBWAY8 


8 176 


has been noted to the effect that, where bonds are 
issued under leg^islative authority without a popular 
vote and no contractual rig^hts have arisen, the pro¬ 
ceeds may be appropriated to a road other than the 
one onj^inally planned and for which the bonds 
could have been issued in the first instance In 
accordance with the jj^cneral lulc, funds acquired 
for the improvement of state or primary roads can¬ 
not be used for the imjiiovement of a road not with¬ 
in that classification,where bonds have been 
voted for primary or stale roads as desie^nated and 
located the pioceeds cannot be exptnded on roads 
subsequently designated as primar> or state roads ^7 
Wbeic a bond issue is passed for construction of 
state hijj;^h\vay jirojects, the proceeds cannot be de- 
\otcd to construction of hij^hways no lonj^er a part 
of the stale hip^bway system althouj^h they W'ere a 
part of the svstem at the time the bond issue was 
voted on A statute authorizing an expenditure 
of funds for state highwavs is not necess.inly lim¬ 
ited to highvvavs so el.issificd at th(‘ time of lh<' en¬ 
actment of the statute W'here l)onds are issiumI 
for the geneial ])nrp(jse of lonslructini’ im])roved 
public roads, the proceeds m<iy b<‘ ajipln d to the 
construction of anv rojd in the dutiiet which can 
be classed as an impiov<d public load'^® 


Paved or hard-surfaced roads The proceeds of 
bonds issued for the purpose of constructing paved 
or hard-surfaced roads must be used for the con¬ 
struction of roads answering that description 

Part of road Where bonds arc voted to build a 
described road, the whole of the proceeds cannot 
be used in building a part only of such road,^^ 
though the state highway commission has agreed to 
construct the rest of the road at some indefinite 
time in the future 

Federal forest road Under a statute permitting 
the state to match federal aid allotments on the fed¬ 
eral highw'ay system within the state, the slate may 
expend its funds to match allotments for a portion 
of the federal highway system which is also a part 
of the federal forest road s}stem®'* 

F.x penditnte by county for towndwp roads 
When .iuth(jiizcd by statute, a county may c\])cnd 
Its highway funds for a county highway through a 
township 

J' rpenditufc by county for ^tutc or state-aid 
roads Tn accoidance with constitutional or statn- 
loiy authoi ization, a count> may ajif)! opriatc and 
exiieiifl funds for state roads or ro.ids constructed 
or maintained through state aid,^^® or it may lend 


Ln —Tranp v PoIk ^ Jur> V('rnon 
Parish 113 So 37J T.a 10.33 
Rcfasal of other aid for old route 

funds iriimd toi jjivitik a 
t<rtiin ro.ad tannol l)C di\Mltd to 
ru w ioii1^‘ l)f'< (lu In^hwav 

ho ird or tht fidtu.il l*ur(au of road'^ 
Tcfusf'- tf> fuinish funds fur lh< old 
routt - VI like ^ Tijthmond C*ounl\, 
110 S E SSO 1(,3 Ga 31G 
65 Tf nn Wtiilo v Jcffei.son Coun¬ 
tv IG P W 3d 31, 1.3 7 Ttnn 0.33, 

din\inp: rehroint, 11 S W 2d 8G3. 
137 T.'nn G52 

B6 T( )\\.'i - Scharnbpip: ^ Iowa Sin It 
Highway O'onuni'^sion 2-13 N W 
3H 211 1011—Ihirding v 

iKnid of Sup rs of Ost ( o] i Count>, 
2f7 W 625, m lown 5(>0 

- Statf' ox rcl Pu^scll v State 
ITighw.'iv 0*0171 miss Ion, 42 S VV 2d 
106 3 2S Mo 942 
City streets 

Hoaid of supervisors could not di¬ 
vert piocted*^ of road bonds voti d 
for improv emt III of “primar\ roads 
of countj’' to improvt inonl of city 
►strtels whifh were continuations of 
“prim.arv roads"- VVall.Ke v Foster, 
241 N W M, 213 Iowa 1151 

87. Iowa—Scharnberg v Iowa State 

Highway Commission, 243 N W 
334, 214 Iowa 1041—Harding \ 

Hoard of Sup’rs of Os(t‘ola County, 
237 NW 625, 213 Iowa 560 

88. Ky —Moon v Polsgrove, 293 S 
W 966, 219 Ky 410 


8D SC—Summer v State Highway 
Commission of South CaioHna 141 
S K U.6 1 13 S C 196 

90 Sfiiirlds v Holmes Coun¬ 
ty, 91 Sv) 51. { 12.S Miss 81 i 

91 Fhi ~ -Mf T>on lid v Fr.alcigh, 98 
So 8.10. 8(. FJa 577 

Sand clay loads 

Tht prot (M ds of sin h liond*^ may 
bo iiMd foi the c oust ni< I ion of sand 
< la\ roads providing that a proi»or 
f ornhinnlion of th. materi.als is used 
and thf road is so <onstru<t<d as to 
liroducc a hard surf.M ed road in fait 
McDonald v Fiahigh, supra 

92 Tju O'Mierm \ Pulm Juiv of 
Red Rivfr Parish, 93 So 769, 151 
L.n 1088 

93 Ha—OlJeiinc \ l^oliti Tur\ ot 
R« d Rivtr l‘arish, 97 So 461, 134 
Ha 129 

94. Mont—State v Slate Highway 
(''ommission, 20,3 P 1, 82 Mont C3 

95 J’a—Oarr v Fuls, 113 A 1.3(1, 
286 Pa 137 

96. Ha—Myrick v Hrooks County, 
163 SE 50, 175 Ca 155 -Marks v 
Richmond Countv, 140 SE 880, 165 
(Ja 31G 

Ky —Estill County v T*rice, 153 S W 
2d 924, 287 Ky 484—Hruuman v 
Department of Highways, 151 SW 
2d 1061, 286 Ky 850 
Use of connty bond proceeds 

(1) County could use proeeeds of 
I county bonds previously issued to 
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(sliblish, (onsfruet, .niuJ maintain 
county roads for grading stale-aid 
road und<r fontrnM witli highway 
board, pinding bo.ird’s ii.iinu'nt of 
P'lrt of (osts as .igried bv it—Sp.iin 
V Hall County, 163 SE 612, 175 (la 
600 

(2) \Vh(‘r(, pursuant to a contTa< t 
bit Wien the touiit\ and the state 
highway lommisslon, tht lattti eom- 
mmitd (onst rut lion of a road it is 
cntithd tf» fhe proctids of ,i county 
bond issnt- cottsl for sm h (onstriu- 
tion —Estill County v Price, 153 S 
W 2d 921. 287 Ky 484 

Use of share of gasoline tax 

County’s pro rata ot gasoline tax 
could l>c used for grading statc'-aid 
load within county under contrail 
^^^ltIeh^ « oLinty and highway hoard 
sh.in d fXj)f rises—Spun v Hall C^ouri- 
tv, 16.3 S E 612, 176 Ha COO 

Rig'hts of way 

(1) County may' pay for rights of 
v;'i\ for construction of roads to be 
taken into the state highyvav sys¬ 
tem—McKean v (’'arioll County, 1154 
NE 896. 3 24 111 24 1 

(2) Expenditures made bv county 
for right of way aftc'r highway was 
taken over hy state were held not 
unauthorized as expenditure of coun¬ 
ty funds for state highway, where 
expc nditurea wc re made pursuant to 
agrec‘ment whereby county was to 
secure and pay for right of way to 
widen eounty road In return for 
state’s taking it over—State ex rel 
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county funds for that purpose The power of 
the legislature to confer on a county the power to 
build public roads includes the power to give it the 
right to contribute to, or aid in the construction of, 
a iHiblic road in the county to be owned and main¬ 
tained by the state However, it has bten held 
that, where state highways and county roads arc 
in distinct and separate classifications, funds re¬ 
ceived hy the county from t.ixcs or other sources 
for county loads fir other specific jairposes cannot 
Ik used oi advanced to the slate for the construc¬ 
tion and maintenance of slate highw'avs without 
violating a constitutional provision prohibiting ihe 
diveision of such funds,hut comity highway 
funds may be used for county roads which have 
been designated as part of the slate highway sys¬ 
tem 1 

Paymenf hy tonmship of rxfcnscs tmu^red by 
sfafe In accordance woth stalutor> authr>n7ation, 
a towiishij) may ])«iy for land coiulemned by the 


state highway department for the purpose of build¬ 
ing a supplementary state high way.2 Under a stat¬ 
utory power to direct the raising of money by tax¬ 
ation for the construction and repair of roads with¬ 
in the township and to make contracts necessary to 
the exercise of such power, a township may appro¬ 
priate money to defray a portion of the expense 
incurred by the state in improving a road within 
the township.^ 

(c) Bonds and Warrants 

Highway funds may be used, In accordance with 
statutory provisions, to pay bonds issued for the con> 
struction or Improvement of highways Warrants must 
be paid pursuant to number and date when so required 
by statute 

Tn accordance with statutory provisions, highway 
funds may be used to pay bonds issued for the con¬ 
struction or improvement of highways,^ not only 
the pinicipal thereof but the interest as well ^ A 
fund raised or acquired for the payment of road 


St liouis ruuntv V stale TEiKhwnv 
(’ominissiun, Sfi S W lid 10G6, 3.17 Mu 
87N 

&7. NC — Johnson v Hoard of 
CV>m’is of Wako ^’’ountv, 115 SK 
6IS ]*rj M VounK V Hoard 

ol C^un’i.s of Johnslon C"ounl>. 128 
S H 401, 100 N C 52 

98 Fl.'i—Li u LH V liOon (^>u^tv, 107 
So 146. 1)1 Vln ns 

Authorization as to county bond pro¬ 
ceeds 

(1) Ol ♦ ni.iN inact statute 
poTniiltiim mom > inlscd from (oun- 
Iv bonds to !»♦ tiumd oxer to state 
load d( pai liricnt to <onsliiut state 
ro.ids willnn (oiint\ —Jackson liVm- 
h(‘r Co V AValtoii Countx, 116 So 771, 
‘)r> Kin 6.1J, aprnal disini.sstd 49 S C’*l 
1.38, 73 LKd 1011 

(2) Sm h a '>.tatiib )iaa bten h<*ld to 
Intcncl tlmt piot((ds nf (ouiU> bund 
allot Mt<d to st.itc mads should bo 
applitd to tonslujiLion Ihon of onl\ 
within tounix —.lat Kson Humber Co 
V \\ alton t'ountj, supia 

90 Kan- State v Hoard of t^oni’ra 
of Salim C(»untx. 27S 1’ &4, 128 

Kan 4)7 

Or —Calkins v Lane C\»unty, 208 P 
744, KIT) Or 127 

1. Knn—Stntt' ex rel M< Mullen v 
Stab HiMhxxax' Ct»imnlSMon, 33 H 
2(1 IJl, 139 Kan .858 

Bridg-es on roads of state hlffliway 
system 

County’s u*^e of nionev, raised b\ 
le\y for bi iOko puiposes, lor ton- 
striietiori of bi id^c s on roads conati- 
tutins part ol stale hif,h\vay ^vs- 
teiii was held not an unluxxiuJ diver¬ 
sion—Slate ex lel Hennett v Slate 
HiKhway Comrniasion, 26 P 2d b06, 


138 Kan 291 relnaiinff denied 33 P 
Jd 110. 1 59 Kan 6.35 
2 Mo —It, iil\ V SuKar Crtek Ti> 

of ITarrisoi, Ceuntv, 139 S W 2d 
525 315 Mo 1248 

3. Nil)—M.ih V Honf Creek Tp , 
Hut 111 ('oiintx 190 NW 585, 109 
Neb 202 i.dnannK denied 193 N 
W 767, 109 N< b 202 

4 . Kv —Court f)f Sfott Coun¬ 
ty V Davidson, 82 S W 2d 801, 259 
K> 498 

Md—WcMlbr eiinf 1 \ Comrnissionei s 

at H.iltimou (''oiint\, 151) A 600, 
162 Md 210 
Primary load fund 

State max U'-i piiriuirv road fund 
to pay eouiilx' miU bonds—Stale v 
Kxetutive (\)un< il of Stale ol loxva, 
223 NW 717. 207 loxva 92 1 
Use of funds allocated to county 

(1) C’ountv < oiiirnis«^jonei M were 
held authorized to allot at for pav- 
nu'at of (ountx unit and township 
mad liont^ miiplus liititH Imrn spt- 
( lal ro id fund <onsisiinK of Kasolint 
t IX and nuloniobib' Ik « nse fees eol- 
bef<>d bv stall and apportioned to 
(ouulv lor the t onstiut litui, mainten- 
.am e and repair of hi^hwajs — 
Hiidnes V State ex rt 1 Vaufibn, 190 
N K 758, 208 Ind 084 

(2) Pnder the Acts 1929 (Kx 

S< ss ) < 111M. It, as «m»iidrd bv 

Acts 1933 t 15891, mont*V8 tifdited 
to eourilv from irasoline taxes, hut 
never specific ally appropriated bx’ 
t ornniisMiont 1 s to itplnci count v or 
district tax levy for i>ay nnmt of road 
bonds, or otherwise allot a ted by 
state board of administration cannot 
bi‘ xxitbhild bv latter for payment of 
such bonds after commissioners have 
otherwise directed, but should he dis¬ 
bursed by buaid for purchase of 
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I bonds—State ex rel De Solo County 
V Sholtz 157 So 615. 117 Fla 258 

(3) \Vher< th< terms of the stat¬ 
ute, authonzinp: slate hoard of ad- 
ministr.ition to use pasolino tax 
funds crtdiiid to county for pur- 
eha.se of tounfv or district rodd 
bonds an not stnsonaldv invoked bv'^ 
county comrnissionf 1 s, board must 
applx funds to paxnu'nt of iiilcn st 
on and princ ijial of bonds, roKard- 
1« ss of instiiKtions from county — 
State ex lel Do Soto County v 
Sboltz, siipr.a 

(4) Whi re khsoIiik' taxes have 
bof‘n duly budf;(t»d and ajijiropritited 
to interest or sinking fund reqiiire- 
ment.s tor outsUindinm bonds of road 
and bridge district 'd.ste board of 
administration vyjis hedd not author¬ 
ized (o use proceeds of such >,mso- 
linc taxes foi ]mi chase of bonds of 
road and bTid^i district so as to re¬ 
duce* outstanding indc'hlednc-ss — 
State ex rel Florida Nat Hank v 
State Hoaid ol Administration, 156 
So 15, 115 Pla 753 

(5) County cornmissionc rs’ resolu¬ 
tion adopting statute authon/ang use 
of gasoline tax rexenuos to purchase 
bonds of cc'unlx and districts thereof 
was held sufHcicmt to permit county 
to operate under statute, notxvilh- 
standing subsc'quc*nt estimate of rev- 
enui q on xxhich liudget was bat.ed 
inadx Cl tcJitly included gaHOlino tax 
revenues where commissioners there¬ 
after adopltd Ff solution amending: 
record of budget to show nunc pro 
tunc that gasoline tax revenues wc*re 
appropriated for purch.ise of bonds 
—Slate ox rel Wall v Sholtz, 160 So 
877, 119 Fla 103 

5* loxva —Harding v Rotird of Sup’rs 

of Osoc'ola (\)unty, 237 NW 626, 

213 Iowa 560. 
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bonds cannot be used for refunding bond expenses ® 
Only funds specified by statute are to be used for 
payment of particular bonds ^ Administrative offi¬ 
cials who have collected only part of the money 
necessary for payment cannot, in the absence of ex¬ 
press statutory authorization, reserve the money for 
any particular portion of the road bond indebted¬ 
ness,^ and they cannot legally apply funds to the 
payment of refunding bonds to the exclusion or 
prejudice of payments on original bonds of the same 
nature ^ The proceeds of bonds issued for the im¬ 
provement of a particular road may be authorized 
by the voters to be used to repurchase the bonds 
when improvement of that road is no longer feasi¬ 
ble 10 

Where the statute requires that, if the fund on 
hand is insiifficjctit to meet all outstanding war¬ 
rants, the warrants are redeemable pursuant to 
number and date, the creatum of a special road 
fund to pay subsequent warrants, thus repudiating 
nntst.imling warrants, is unauthorized and aokP^ 
Interest on w.ii rants is not recoverable from a 
highway fund w^hich by statute is liable only for 


the principal 

(d) Administrative and Engineering Salaries 
and Expenses; Attorney's Fees 

Administrative salaries and expenses, oonsulting en¬ 
gineers' salaries, and attorney’s fees have been held prop, 
eriy payable from highway funds. 

Administrative salaries and expenses are proper¬ 
ly payable from a fund for the construction and 
maintenance of roads.^^ A fund especially allocat¬ 
ed for administration and engineering purposes may 
be expended for housing facilities for the state 
highway commissions^ 

Where the majority of the state highway commit¬ 
tee lacks confidence in the ability of the state engi¬ 
neer, the salary of a consulting engineer is properly 
payable from a highway fund a])proprialed for 
emergencies.^^ 

Attorucy^ fcc<: Attorney's fees for legal servic¬ 
es rendered in connection with the construction and 
maintenance of highw^ays are properly payable 
from the highway fund, as within the general pur¬ 
pose of the fund 


6 . —Tailor \ Williams, 190 So 

2 14, 142 Fla 7r»6 clt nving rthenr- 
ing l‘).T So 175. Ii2 FJa 402 le- 
hfarln#? donifcl 10,5 So 1S4 112 

P^ln 502 —W J Ilowcy To v Wil¬ 
liams, 196 So 211, 112 Fl<i 756, 
donvinp: ifhi ultiK 19.5 So 181 142 

Fla 415, rolienriTiff donud 195 So 
18t, 142 M.m .562—T’im(p v Ts.i.k , 
184 So (<(.9 i:!,5 Fla 101 

7. Fla—Slat<‘ <x t«1 Jobn*^on v 

Shollz 156 So 931 116 Fla 106 

Fayznents to state boaid of admin¬ 
istration 

J'’iiTi(l d(TivKl fr(>m sale of countv 
road and br id^,o bonds issued undtr 
a< t .MitboTizini^ suiplus to be held by 
liuste s and paid out for maint^n- 
an( e .and iniT)rovcincrits or for con¬ 
st me lion of other road^ and biidt?ts 
and (ountv fund derived from taxa¬ 
tion foT pa\nient of obli^^ation due 
another count\ for share of load 
eoiistiuction und( t aurcenu nt be¬ 
tween respective boards of e ountv 
e oininissKjiK 1 s, where tounty was not 
obligated to pav any part of load 
bonds of other eir ils lefundm^ bonds, 
were held not funds for p.'ivment of 
bonds within st.ilute lequninK trus¬ 
tees anel otbei oftieials to tuin over 
such funds to state board of admin¬ 
istration—State ex rel Johnson v 
Sboltz supra 

Fremlnm from sale of bonds 

A premium elerivf'd from the sale 
of bonds issued for the purpose eif 
(onslrue tiiiK .nid improving public 
liifc,hw,iys is not rc<iuired to be used 
in lepavment of an Inst ailment on 
the prineipal—People v Millard, 139 
NE 113, 307 Ill 566. 


8 . Fla—State (X lel Gtoigia Bond 
Moit|!;i«e Go v Com*, 189 So 
47, J 17 Fla 412 

9 Fla—State ex rel Geoiftia Bond 

MortK'ifii' Co V Cone, supia 

10 T('x —bltdchtr V IvuiR, Civ 
App , 75 S AV 2(1 980, erior lefust d 

11 Atk—Stanflild \ Kincannon, 46 
S W 2d 22 185 Ark 120 

12. Kan—Fust Nat Bank v Boaid 
of f'om’rs of W.ihauns(*e Countv, 
66 I’2d 5.58, 14 5 Kan 552 

Iiiability on warrant as contractnal 
obllgration 

Int<-ie8t on warrants issued by 
county was held not ncovejabk 
fiiim highway commission on ground 
that ^\allants w<re “fontrafts” and 
that under act iKatiriR^ (ommi^‘<ion 
It was i((iujred to assume liabilities 
of vurbuis countK s on all exist inR 
‘ eenlTfK ts,” where statute (onlirn- 
pla1(d ( MstlnR (ontiKts for con¬ 
struction, iinprovenH nt, rttonstruc- 
tum, or maintenance of state hlRb- 
wavs and biitlRes and for pur< base 
(jf machinrrv, eriuipmcnt, or material 
for use on slate biRhwavs—Fust 
Nat Bank v Board of Com’rs of 
Wabaunsee County, supia 

13 Ala —Johnson v Holnnson, 192 
So 112, 238 Ala 568 
Ark —Lawhorn v Johnson, 120 S W 
2d 720, 196 Ark 991, overruling 

Badd v Stiibbltfleld. Ill S W 2d 
555, 195 \ik 261, and Burrow v 
Flovd, 99 S W 2d 573, 193 Ark 220 
Fla—Han ell v Woodberry, 66 So, 
297, 62 Fla 206 
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Minn— Corv v Kinp, 8 NW2d 614— 
State V Babcock, 232 N W 718, 181 
Minn 409 

Okl —K(lm V Childers, 75 P 2d 398, 
181 Okl 535 

Connty Judere’s servlcefl as ex officio 
road commissioner 
Ark- Taiwhorn v .Johnson, 120 SW 
2d 720, 198 Ark 991, overruling 

Ladd \ Stublih'tlebl, 111 S W 2d 
555 195 Ark 261, and Burrow v 

Floyd, 99 SW2d 573, 193 Ark 220 
Publicity director of state travel 
and tourist bureau 
Okl—Helm v Childers, 76 P 2d 398. 
181 Okl 535 

Oblig-atlon of legislature to provide 
for payment 

Where the ItRislature by law (on- 
ft rs authority and imposes duly on 
an administrative body to lie per¬ 
formed for the public, good in the 
construction, maintenance, and su¬ 
per vi.sion of public roads and briURts, 
a moral obliRalion arises whbh jus¬ 
tifies lh(* legislature, in the absc nc,(‘ 
of constitutional resLrutions, in pio- 
V idinR f(»r the iiciyrnent of such seiv- 
i( e out of funds set apart bv the 
b'Rislature itstdf for the construc¬ 
tion and maint< nance of public roads 
and bridges—Johnson v Bobinson, 
192 So 112. 238 Ala 568 

14. Mont—(Juillot V State Highway 
Commission of Montana, 66 1* 2d 
1U72, 102 Mont 149 

16 Wash—State v Clausen, 272 P 
22, 150 Wash 20 

16. Okl—Carter v Miley, 103 P 2d 
933, 187 Okl 530. 
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(c) Damages; Compensation Insurance 

Damages for personal injuries cannot be paid from 
funds solely for the maintenance and construction of 
highways, but may be paid from highway funds not 
specifically allocated for a particular purpose where a 
statute authorizes payment A state highway commis¬ 
sion cannot, without statutory authorization, expend its 
funds for the payment of premiums on a policy of work¬ 
men's compensation insurance 

Funds solely for the maintenance and construc¬ 
tion of highways cannot be used to pay a judgment 
for personal injuries,!"^ nor can they be used to sat¬ 
isfy a claim for unliquidated damages claimed by a 
contractor Damages for personal injuries may 
be paid from highway funds not specifically allo¬ 
cated for a particular purpose where a statute au¬ 
thorizes payment by the highway commission but 
specifies no particular fund 

Compensation insurance In the absence of stat¬ 
utory authorization a state highway commission 
cannot exjicnd its funds for the payment of premi¬ 
ums on a policy of workmen’s compensation insur¬ 
ance covering employees of the commission 

(f) Tnv.did or Unapproved Claim 

An invalid claim or a claim which ia not substantiated 
or approved as required by statute is property refused 
payment 

An invalid claim-^ or a claim which is not sub¬ 
stantiated-- or apjirovcd as required b> statute*^ is 
properly reluscd jiayment A claim to bt pa><ible 
need not be aiiproved by any particular office i if 


such approval is not required by statutc.^^ 

Money derived from the sale of bonds may be 
used to pay for roads constructed by the district 
notwithstanding the district's contract for the con¬ 
struction of the road was illegal, since the district 
has received the benefits of the contract.^® 

i. Remedies 

The court may enjoin the illegal and unauthorized use 
or expenditure of the highway funds 

The court may enjoin the illegal and unauthor¬ 
ized use or expenditure of the highway funds^® but 
It cannot restrain the use of funds for authorized 
purposes Petitioners who seek to enjoin the ex¬ 
penditure of proceeds of a bond issue on any road 
other than that for which the bonds were voted are 
not entitled to a decree giving relief on any mat¬ 
ter other than that specifically requested,^8 and a 
decree enjoining the expenditure of the fund on any 
other road docs not enjoin the expenditure for oth¬ 
er purposes than road projects,^'’ nor does it pre¬ 
vent the taxpayers from voting to use the fund to 
repurchase the bonds 

By looking to the state board of administration 
for lelief and seeking to participate in the funds 
administered by it, bondholders and other credi¬ 
tors arc, to the extent they seek [)articipation in the 
fund handled b}^ the board, detnud to have accept 
ed the terms and comlitions of the statute under 
which the board was created and functions 


Proceeds of 'bond issue 

Th( «(f Mttornrvs who assist 

In tiu* of bonds for th(‘ 

conslrucMon and iinprovemont ol 
rofids an [)ropcrl\ i)a\H!flL' out of 
Uk pro< < (*(Js of tlio bond issue — 
<x red Wammaik & Welhorn v 
AJIolilt‘r, US? SW 49.1. 214 Mo App 
600 

Statute allowtugr fees Incident to 
creation of district 

Attorney's foos for appiovlnp 
hond^ and defondmi^: the legality of 
tho iitMtion of a dislrl»l aro propel- 
ly pay.ihU out of fund.s lor highway 
(orislru* tion wht're the slntule allows 
attormy’s tees Inruh nt to the ci ea- 
tion of a di«<tt Ic tv leaving 
Inipi(IVtru-nt Dist No 11 of Russell- 
MlU, 16S S \V 2d 90.S, 20.1 Aik 667 
17 Ra —State (X rel Vainado v 
Lioui'-iaiia Highway Cominission, 
147 So '?(•!, 177 Tai 1—Mallard v 
Slal(, App, 194 So 447 
Minn—.Stcitt y Ilahcock, 232 N W 
718. ISl Minn 4 09 

18. T(X —Eastland County v Davis¬ 
son, Ci\ Apji, 277 SW 779, re- 
A^fised on othei grounds Davisson 
V Eastland County, Com App , 287 
BW 901. 


19. T^a —.Stat( tx rcl "Varn ido v 
Eouisi.ina Highway Commission, 
14 7 .So 361, 177 Ha 1—Mallard v 
Stale, App, 191 So 447 

20. Okl -Htininger v Minter, 281 

P 801 1,1') Okl 169 

21. N^—His<ox V Holmes, 260 N 

YS 667 237 App Div 240 

22. Ark —Page v leaving Improve- 
imnt Disl No 11 of IluwsellvilK, 
168 S \V 2d 906, 203 Ark G57 

23. Ark—Page v Paving Inipiove- 
ment Dist No 11 of KussidU ilh', 
Hupi.i Hadd V Stuldilcficld, 111 S 
AV Jd 666. J96 Ark 261 

Oa—M(t;in(y y Pickering, 179 SE 
3.68, 180 Ga 447 

Kan—State »x rel Huinetl v .State 
Highway Commission 26 P 2d 606. 
138 Kan 291, k hearing dtnied 33 
1* 2d 330, 139 Kan (>55 

Okl—(Mart m t E Hoyd Co v Tllach- 
Iv, 43 P2d 462. 171 Okl 626 

24. NY—Hiseox v Holmes, 260 N 
YS 667, 237 App Div 240—Eastern 
Rock Products \ Mayer, 244 N i S 
96, 137 Mise 665 

25. Ark—More hart v Mabelvale 

Road Imp Dist No 29, 36 S W 2d 
68. 183 Ark 411 

24 


26. Fla—Pien e v Isaac, 1.34 So 
669, 116 Fla 101 

Iowa —Haiding v Roard of .Sup’rs of 
Oscfola (^)untv, 2)7 NW 626, 21.3 
Iowa fitiO 

Okl—Hawks v Seav, 1 P 2d 148, 160 
Okl 160 

Tex—Fl(t(h('r v Elv, Civ App, 53 S 
W 2d 817, ( nor lefused 

I*owcr of (ourt to supervise discre¬ 
tion of 

County authorities In apportioning 
funds s( ( supra subdivision d of 
this section 

Disbursing authorities generally 
see supia subdivision h (1) of 
this s(‘f tion 

State authorities in apportioning 
funds s( ( supra subdivision c of 
this faiftion 

27. Ga—Myrnk v Brooks County, 
166 SE 60 , J76 Go. 165 

Okl— Hawks v Seay, 1 P 2d 148, 160 
Okl 160 

28. Tex — Fletehcr v King, Civ App , 
76 S AV 2d 980, error refused 

29. Tex —Fletcher v King, supra 

30. T<'X — Fletcher v King, supra 

31. Fla —Sta te ex rel Orrell v 
Johnson, 147 So 254. 109 Fla. 26S. 
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The rights and remedies of taxpa>ers are consid¬ 
ered infra § 311. 

§ 177. Authority and Duty to Construct or 
Repair 

a. In general 

b State highways and highway systems 
c County or township highways 
d Agreements between governmental 
authorities 

e Necessity and time for work, statu¬ 
tory preliminaries 

a. In General 

The construction and repair of public roads is a gov¬ 
ernmental function which may be exercised by the state 
or delegated to state or local agencies or bodies, and un¬ 
der some circumstances duties may rest on a private in¬ 
dividual or corporation with respect to the maintenance of 
a highway 

The construction, maintenance, and repair of pub¬ 
lic highways is a governmental fiinction,^^ which 
belongs primarily to, and may be exercised by, the 


state and the state legislature 33 The power of the 
state to exercise this function is inherent,3< plen¬ 
ary,33 and part of its police powers,36 but the pow¬ 
er of local authorities to provide for the improve¬ 
ment of roads is statutory,37 and proceedings by 
such authorities looking to the comjiletion of a road 
improvement are null and void where taken after 
the repeal of the statute enabling them to act 38 

To accomplish the governmental purpose of lay¬ 
ing out, constructing, and maintaining highways the 
legislature may abolish an old system and adopt and 
institute a new one,33 and, as shown infra subdivi¬ 
sion b of this section, in many jurisdictions provi¬ 
sion has been made for a system of state or state- 
aid highways to take the place of some other mode 
of maintaining highways Under some statutes 
there exist a state highway system and a county 
highway system and the two systems are separate 
and distinct, controlled and operated under differ¬ 
ent jurisdictions 

Subject to constitutional restrictions,^^ the work 
of constructing or maintaining highways may be 


32. 1) .S—Kansas Tiiy Bridj?o Co v 
Mabama Sbito IJridgf (\)rpontli<)n, 
(M’ \ \la n*) F" 2d 48, rehearing 
denitd 5M F 2d 1065, reht^aring do- 
nw'd 53 set 00 287 US 644, 77 L 
Kd 5.57—IJowell v T’ort of Ntw 
York Authorilv. DCNJ, 34 F 
Supp 7‘»7 

Ind ' Wright v House, 121 NE 433 
188 Ind 247 

liH Hulin V Road Dist No 4, Par¬ 
ish of Vermilion, 115 So 6.50, 165 
Un 113 

Mo -Orindell’s Case. 138 A 66, 126 
Mf 28 7 

Md - - Wino]>rpnncr v Salmon, 142 A 
723, 15.5 Md 563 

N IT —rjrimos v Koenan, 187 A 100, 
88 N H 230 

N J —Miller v I’ort of New York Au¬ 
thority, 1.5 A 2d 262, 18 N J Misc 
601 

NY—New Paltz H Ac I’ Tiiitlion 
fVi V Ulster (kuinty, 19.5 NYS 
623, 202 App Div 234—Vooihi.s V 
Cornell (\)ntiacling (''oi poration, 10 
^ \ S 2d 378, 170 Misc 908 

Vt—Sialbiid V Town of Washing¬ 
ton J72 A 623, 106 Vt 213 

Wis—Mustoda Bridge Co v Village 
of Mustoda, 214 NW 415. 193 Wis 
4.57 

33. IJ S —Howell v I*ort of New 
York Authority, DCNJ, 34 F 
Supp 797 

Conn—De C.ipua v Citv of New Ha¬ 
ven. 13 A 2d 581, 126 Conn 558— 
Mole&ke v MacDonald, 146 A 820, 
109 Conn 336 

Fla—State ex rel Harrell v Cone, 
177 So 854, 130 Fla 158—Carlton 
V Mathews, 137 So 815, 103 Fla 


301—Parrish v Hillsborough Coun¬ 
ty, 123 So 830, 98 Fla 430, 4 36 
Ga —C.ilfee v Tones. 188 S E 307, 
34 Gti App 481 

Mont —State ex rel State Highway 
(^Jm^rnsslon v District Court of 
Fits! Tudiclal Dist in and for I^ew- 
1 .S and Clark County, 69 P 2d 112, 
105 Mont 44 

N J —Miller V Port of New York 
Authority, 15 A 2d 262, 18 NJMisr 
601 

NY—Voorhis v Corm 11 ("ontiacting 
Corporation, 10 N Y S 2d 378, 170 
Misc 908 

Or—C.ibell v City of Portland, 57 P 
2d 1292, 163 Or 528 
Pa—Luzerne County v Township of 
Hanover, 33 Luz Leg Reg 98 
29 C .1 p 583 note 64, p 590 note 83 
[a] 

Rural highways 

Tht power of the state to provide 
a system of rural highwaM> is well 
settled—Alabama Great Soutlurn R 
Co V Denton, 195 So 218. 239 Ala 
301 

Improvement of highways on section 
lines 

Th« state, acting in its sovereign 
capacity, may grade and improve 
highways on section linos as it be¬ 
comes necessary to do -.o for the ( on- 
vemence and safety of the publit — 
King v Stark County, 266 NW 654, 
66 ND 467 

Use of land for highway 

Where the .state has acquired land 
for the purpose of constructing a 
certain highway, and the highway 
has been constructed according to 
the plans finally adopted, the state 
has the legal right to use the land 

25 


for the purpose for which it was ac¬ 
quired—State V Brewer, Tex, 169 S 

W 2d 468, reversing, Civ App , 162 S 

W 2d 466 

34. Wis —Muscoda Bridge Co v 

Village of Muscoda, 214 NW 435, 
193 Wis 457 

35. Ala—Alabama Great Southern 
R Co V Denton, 195 So 218, 239 
Ala 301 

Pla—State ex rel Hill v Cone, 191 
So 50, 140 Fla 1 

36. K> —Ashland Transfer Co v 
State Tax Commission, 56 S W 2d 
691, 247 Kv 141, 87 A L R 534 

37. Ill—Dickison v Clark. 2 N E 2d 
91, 363 Ill 258 

I'a—Township of l^uzerne v Favelte 
County, 199 A 327. 1 iO J'a 247— 
Greene County v Center Tp, 157 
A 777, 305 iVi 79 

38. Ark—Huff v Cunningham, 298 
SW 340 174 Ark 1045 

39. Tenn—Butler v McMahan, 64 
S W 2d 1, 166 Tenn 511 

40 Mo —State ex rel State High¬ 
way Commission v Huff, 61 S W 2d 
40, 330 Mo 939 

41. Ga—Calfec v Jones, 188 SE 
307, 54 GaApp 481 

Miss —Trahan v State Highway 
Commission, 151 So 178, 169 Miss 
732 

Mo—^Stato cx rel R Newton Mc¬ 
Dowell, Inc, v Smith, 67 S W 2d 
50, 334 Mo 653 

I’a—Shapera v Allegheny County, 25 
A 2d 566, 344 Pa 473—Greene Coun¬ 
ty V Center Tp 167 A. 777, 306 
Pa 79 

29 C.J p 583 note 68 
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done by the state, in its own namc,^^ or the pow¬ 
er or duty to do the work, at least with respect to 
a specific class of highways, may be conferred or 
imposed on local communities and political subdi¬ 
visions of the state,such as towns,townships,^® 


and counties,^or on a designated officer, body^ 
board, or agency,^* such as a state highway de¬ 
partment, commission, commissioner, or director,^^ 
a slate department of public works,county com¬ 
missioners or a board of county commissioners,^^ 


Oonvtitntioiial provision held not to 
destroy legislative control 

A roriHtitutional provision rflatino 
to aiiUiorily of counties or political 
subdivisions to Issue bonds or lend 
their ricdit and to levy taxes for 
ronstru<‘tlon and mainlenancc* of 
loads, has b< (‘n held not to divest 
legislature of control over public 
roads and highways and c*xpendllure 
of road funds by counties or other 
agencies of government, Init only to 
provide a method and mc^ans by which 
roads mav lie constructc*d iindei leg¬ 
islative provisions—llohhina v 
Ijimestone Couni v, 268 S W 91S, 114 
Tc'X 245, answers to cortllicd ques¬ 
tions ccuifoimecl to, CivAjip, J71i S 
W 526 

Absence of constitatlonal provision 

(1) In some juilsdictions there is 
n«> < oiislitul lonal provision regulat¬ 
ing thc‘ construction or maintcTUuic e 
of public load^^ or requiring the 
state or any of Its leriitonal sub¬ 
divisions to establish and maintain 
highwavs ior public travel 

Fla—State V Ur< vaul C’ountv 126 
So 852, 99 Fla 226 
Mass—Opinion of the Justices, 148 
N E 889. 250 Mass 591 

(2) It hat. been said that the pow¬ 
er to have* public highways rc*paired 
or imprcjved mav he e\<icis«d hv 
the Icgislatuic ill such a iiiannc i and 
way, and under such circumstances, 
as it mav deem best and that 'theie 
is no constitutional or other Imiiln- 
tion on this power in this particular 
matter”—Eoc Countv v Citv of 
Smithville, 116 SK 107, 110, 154 Ca 
550 

42. Ala — III re Opinions of the 7us- 
tkes, 145 So 820, 22b Ala 165 

Me -(irlndcH's Case, 138 A 66, 12b 
Me 287 

29 C J p 582 note 66 

43. ITS—Kansas Clt> Rndge Co v 
Alabama Stale Uridge Corpor.ition, 
(H^XAla, 5‘l F 2d 48, lehearing 
denied 59 F 2d 1065, rehtaiing dc' 
nic'd 52 set 90, 287 U S 644, 77 E 
Ed 557 

44. Idaho —Ada (\>untv v Wright, 
92 I’Jd 124, f.O Idaho 294 

Me—Giindell’s Case, 128 A 66, 126 
Me 287 

29 C J p 583 note 67 
Countv or township highways see 
infra sulidivision c of this section 
Power and duty of municipal au¬ 
thorities to improve streets and 
other wavs see the C JS title Mu¬ 
nicipal Corporations ? 1044, also 
44 CJ. p 162 note 1-p 167 note 76 


45. Conn —Moleske v MacDonald, 
146 A 820, 109 Conn 336 

Mass —Tuckerman v Moynihan, 186 
N TO 2, 282 Mass 562 
29 CJ p 683 note 68 
Corporate capacity 

Under some statutes towns have 
a corporate capacity as respects the 
construction of highways—Woodruff 
v Oleridale, 23 Minn 537 

46. Mich—Webb v Wakefield Tp . 
215 NW 42, 239 Mich 521 

29 CJ p 582 note 68 [a] (2) 

Absence of duty on township 
1’a — (’ommunwealth v Woods, 22 
Erie Co 126 

47. Ala—Fuller v Knight, 2 So 2d 

605 241 Aid 257, 135 ADR 760 

Fl<i—States ex rel Harrell v Cone, 
177 So 854, 120 Fla IBS—Webb v 
Hillsborough Couriiy, 173 So 874, 
128 Fla 471 

Ill—Nalui«il J’loduclsCo v Du Page 
(\)Uiitv, 145 NE 298, 314 Ill 74 
Kan—Hoaid of County Com’rs of 
Neosho County v Hurdick, 244 P 
86(. 120 Kan b98 

Minn—Til !,■> Highwavs in Fillmore 
and Houston Counties 191 N W 
598, 154 Minn 246 

Neb—State v Stellen, 236 NW 141, 
121 Nih 29 

Pa—(’'ommonwcMlth cx rel Walker 
v (\litre Countv Com’rs, 9 >»a 
Dist ^ Po 571, 41 \ork Leg Hec 
172 

29 J p 582 note 69, p 590 note 81 
[d] 

County purpose 

"The building, repairing, and main¬ 
taining of roads IS a county pur- 
|U)se ”—(Irindslatt v Carter Pounty, 
279 SW 1041 11142, 152 Tcnn 605 

Statute held not to restrict county’s 
power 

A statute authori/’ing the county to 
direct the stale tax lommission to 
pay to the state highway department 
such part of the countv’s share of 
stale' gascdirie taxes as might be 
agreed on bv the county and the gov- 
eirioi has been luld not to restiict 
the general pow'er of the county ovc'r 
the* matter of road consliaction — 
Isbell V Shelbv County, 180 So 567, 
225 Ala 571 

48. US—Kansas City llridge Co v 
Alaliama Stale Rridgc Corporation, 
CCA Ala , 59 F 2d 48, rehearing d«*- 
nit d 59 F 2d 1066, rehearing denied 
53 set 90, 287 US 641, 77 L Ed 
557 

Conn —De Capua v Citv of New Ha¬ 
ven, 12 A 2d 681, 126 Conn 568— 
Moleske v MacDonald, 146 A 820, 
109 Conn 336 


Fla—State ex rel Harrell v Cone, 
177 So 854, 130 Fla 158 
Cla —Lee County v City of Smith- 
vJllo, 115 SE 107, 154 Ga 550— 
Calfee v Jones, 188 SB 307, 54 Ga 
App 481 

T*a—Shapera v Allegheny County, 
25 A 2cl 566, 344 Pa 472—Greene 
County V Penter Tp, 157 A 777, 
305 I’a 79 
29 P J p 584 note 72 
l*owers of 

Highway boards or commissions 
generally see supra 4 167 
Highway uflbers or agents general¬ 
ly S(‘e supra 4 168 

49. Ohio --Village of Englewood v, 
Pettis, 30 Ohio N P ,N S , 491 

Pa—Commonwealth v Hebhinglon, 
24 Pa Dist & Co 24 5 
29 P J p 584 note 73, p 590 note 86 
La] 

T’ow'ors of state authorities as to 
construction or maintenance of 
state highways see infra subdivi¬ 
sion 1) c)1 this section 
Power not unlimited 

The power of the highway depart- 
m(*nt to construct, maintain, or im¬ 
prove public roads Is not unlimited 
- In re Opinions of the Justice,s, 145 
So 820 226 Ala 165 
Roconetructlou of paved roods 

The authority of the state high¬ 
way c^ommission to improve the loads 
of the state is not confined to dirt 
roads, it may reconstruct a load al- 
rc*adv payed -De Neftc* v Duhy, 239 
I’ 109, 115 Or 511 

Improvement ordered by county com-. 
mlBsloners 

Wlicrc* a road improvement had 
he»n orch red hv a hoard of county 
commissioners, but hetore the im¬ 
prove nunt had ]»een made the legis¬ 
lature passc'd an act transferring the 
duly of making the impiovcinent to 
the state highway commission, it 
was held to he* the duty of the state 
highway conirnissjon to construct the 
ordcied impi ov enu*nt promptlv — 
Stale v Jloard of Com’rs of Miami 
("ountv, 289 P 294, 131 Kan 144 

50. Idaho—Murtaugh Highway 

Hist V Mcriilt, 85 1* 2d 685. 69 
Idalio 602 

HI —V’illagc* of (llc'ncoe v Hurford, 
148 NE 69, 217 Ill 202, followed 
in Village of Glencoe v Olson, 148 
N E 78, 317 Ill 263 

51. Kan —Norton v Board of Com’rs 
of Montgomery County, 199 P. 
288. 109 Kan 559 

Md —Walter v Board of Com'rs of 
Montgomery County, 26 A 2d 682, 
180 Md 498—Walter v. Board of 
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county supervisors or boardis of supervisors, 52 
township supervisors®® or trustees,®^ commissioners 
of road' improvement districts,®® local commission¬ 
ers of highways,®® surveyors of highways,®*^ over¬ 
seers,®® police juries,®® and other officers or bod¬ 
ies 


In constructing, maintaining, and controlling pub¬ 
lic highways, the political subdivisions of the state 
act in a governmental capacity and perform a gov¬ 
ernmental function or duty,*i being in such case 
mere agents or auxiliaries of the state®® for the 
purpose of exercising such powers as may lawfully 


Com’rs of MontRomory County, 22 
A 2d 472, 179 MU GC5 
Ohio —Hamlet V Hoard of County 
Commissioners of Claik County, 
24 Ohio N P.N S , 161 
Pa—Commonwealth v Ball, 121 A 
191, 277 Pa 301, 29 A L. R 62f,— 
Garr v Northampton Countv, 5 Pa 
Diet & Co 220, 19 North Co 199, 
affirmed Garr v Fula, 133 A 150, 
286 Pa 137 

SC—BarnwtUl v Matthews, 128 SE 
712, 132 SC 314 

Wash —Bush v King Countv, 236 P 
298. 134 Wash (.26 
29 C I p 584 note 75 

Extent of Jurisdiction; Qnasi-legiB- 
lative function 

(1) “Boards of commissioners have 
ov< lusivt original Junsdittiim In all 
matters involving" the establishment 
or improvement of public highuavs 
in tlnir respeciivo counties"—Ward 
V Board of Com’rs of Bak(‘ Countv, 
157 NE 721, 723, 199 Tnd 4t.7 

(2) Courls of (ounlv (ommission- 
ers aie lourts of unlimited jurisdic¬ 
tion and jiowei s to th< (onstruc 
lion maintenance and improvem(*nt 
of the public roads, except ns Uu'ii 
luiiadiction mav be limitid by the 
local or special statutes of the state, 
and in lh( pirfoimamc of Ihnr du¬ 
ties aiuh couTts txeriisG a fiiiK tion 
that IS (tuasi Icpislat ivt — Thomp¬ 
son V Chilton Count\, 181 So 761, 
236 Ala 142 

Secondary hig'hways in township 

Bax ing: out and consti u< tion of 
SGLondai V highways in township have 
been held to be beyond aiilhoiity of 
board of (ounty commissioners — 
Dubbt'ldei V Minmhaha County, 253 
N W 44 5, 62 S D 465 

Eivieion of road into different strips 
for repair 

An order of a county road < om- 
mi.ssion requiring a township to re¬ 
pair a road has been ht Id not in¬ 
valid as against the contention that 
the order divided the road into dif¬ 
ferent strips for repair \nd that sin h 
action constituted an attempt to split 
an entire road into sections winch 
could be icpaircd within the limits 
of the statutory powers of the com¬ 
mission —Town of Shrewsbury v 
Davis, 142 A 91, 101 Vt 181 
Eease of railroad xifiTht of way for 
road 

A board of county commissioners 
mav validly lease part of the right of 
way of a railroad for the construc¬ 
tion of a road and such a lease may 
contain provisions requiring the 


board properly to maintain the leas¬ 
ed premises and pay the taxes there¬ 
on —Ruff V Board of Com’rs of 
Shawnee County, 272 P 189, 127 Kan 
188 

Effect of appeal from order discon- 
tinuing mghway 

The pendency of an appeal in the 
county court from the order of town 
selectmen discontinuing a highway 
does not preclude county commis- 
sioneis from ordering repairs made 
on the road —Town of Shrew’^sbury v 
Davis, 142 A 91, 101 Vt 181 

58. Cal —Sharp v Joint Highway 
Dist No 6, 295 P 841, 111 Cal App 
81 

Ill —Hayes Department of Public 
Works and Buildings, 168 N E 364, 
33G Ill 233 

Mich—Baird v Board of Sup’rs of 
Saginaw ("ounty. 197 NW 222, 226 
Mich 80 

Miss—Mississippi Ro id Supplv^ Co 

V Hester, 188 So 281, 185 Miss 

839, 121 A li R 571—laidner v 

Hoad I’rotertion Commission, 116 
So 602, 150 Miss 416 

29 C J p 584 note 75 
Protection wall; apron 

Board of supervisors and road pro- 
ti'ction commission miy coiislrucl a 
prote( tion wall, with an apron ex- 
l( nding back of the wall a sufficit nf 
distance to protect the wall fioni be¬ 
ing undt mimed bv adjat.nt water, 
and such apron mav be usf>d as a 
highway—Badner v Road I'roteitlori 
Commission, 116 So (.02, 150 Miss 
416 

In Arizona county supervisors t an 
not spend county funds on any roads 
extepL county public highways or 
sta(<‘ rc>utcs, established unch r < er- 
t.iin statutes, and only when siu h 
highwavs are under supervisors’ ex¬ 
clusive control—Board of Sup’rs of 
Apache County v. Udall, 1 1* 2d 313, 
38 Anz 497 

53. I’a—Commonwealth v KaulY- 
nian, 10 l*a Dist A Co 31G, 43 
MontgCo 77 

54. Ohio—Gause v Peeler, 180 NE 
384, 41 Ohio App 192 

29 C J p 585 note 79 

55. Ark—Taylor v Rogers, 2 SW 
2d 56, 176 Ark 156—Road Improve¬ 
ment Dist No 4 of Saline ('’ounty 

V Ball. 281 SW 6, 170 Ark 522— 
Thompson v Mann, 252 S W 4, 159 
Ark 391—Higginbotham v Road 
Improvement Dist No 3 of Bonokc 
County, 241 S W 866, 164 Ark. 112 
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56 Ill—Duklson v Clark, 2 N E 2d 
91. 363 Ill 268 
29 CJ p 584 note 74 

57. Mass —Tu< kerman v Moynihan, 
185 NE 2. 282 Mass 562 

29 CJ p 585 note 78 

58. Kan —Marts v Freeman, 136 
P 943, 91 Kan 10b 

29 CJ p 584 note 76 

59. Ba—De Moss v Police Jury of 
Bossier Parish, 118 So 700, 167 Ba 
83. 68 A Tj R 336, reversing and 
conforming to 120 ,So 137, 9 Ba 
App 215—Donaldson v I’olice Jury 
of Tangipahoa Parish, 109 So 34, 
161 Ba 471—Williams v Police 
Jury of ('’oncotdia Parish, 107 So 
126. 160 Ba 32 5—Barrow v Hepler, 
34 I-iH Ann 362 

60. General court 

Mass—Opinion of the Justices, 148 
N E 889, 250 Mass 501 
Fiscal or county courte 
Kv —Kowe V Alexander, 161 SW 
508, 156 Kv 507 
29 CJ p 585 note 80 
Boad supervisor, although in Im- 
m(‘di«it(‘ charge of the construction, 
mainterifim e, and repair of roads, has 
b( en held to have duties which an* 
puielv^ ministerial, and subordinate 
to the couit of county commission¬ 
ers— Thompson v Chilton County, 
181 So 701, 236 Ala 142 
Boad commisBionem 

Under some statutes it is the duty 
of lh(' road cornmlssloneis to make 
ri'pairs ordered by county < ommis- 
sioners where the town has taken no 
action to determine that specific re- 
p.iirs should bi' made—Wood v 
Town of Concord, 167 NE 311, 268 
Mass 186 

61. Mont - State ex rol Slate High- 
\Vri> ("ornmission v District Court 
of Fust Judicial Dist in and for 
Bewib and (21ark ('"ounty, 69 2d 
112, lor. Mont 44 

NJ—Buflington v Atlantic County, 
167 A 527. 11 NJMisc 443 
NY—New Pallz, H P Tiaclion 
Co v Ulster ("ounty, 196 N Y S 
623, 202 App Div 231 
Pa--Greene County v Center Tp, 
157 A 777, 305 Pa 79—Garr v 

FuLs, 133 A 150, 286 Pa 137 
Vt—Stalbiid V Town of Washing¬ 
ton, 172 A 623, 106 Vt 213. 

62. Me —State v I"uller, 105 Me 
671, 75 A 316 

Mont —State ex rel State Highway 
Commission v District Court of 
First Judicial Dist in and for Bew- 
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be delcgfated to thcm.*^ Power to construct a high¬ 
way ordinarily includes power to obtain rights of 
way,®^ and some statutory provisions have been 
construed to show a legislative intent that local sub¬ 
divisions of the state, such as counties and town¬ 
ships, should aid in constructing highways by fur¬ 
nishing and paying for the rights of way 

Culverts Construction of culverts may be direct¬ 
ed by the proper officials,®® and, so far as concerns 
their maintenance, culverts arc part of the road on 
which they are located and are governed by the 
law applicable to roads ®'^ 

Federal power; effect of federal statutes The 
establishment and maintenance of highways over 
privately owned lands belongs primarily to the state 
authorities and not to the fedeial government,®^ 
and the federal statutes relative to federal aid in 
the construction and maintenance of state roads 
have no effect on the power of state agencies to 
establish roads,but only come into play in con¬ 
nection with the contributions to be made by the 
federal government in money to aid in the construc¬ 
tion and maintenance of the roads when and if 
they have been established 

Grading, change of grade The duty to keep a 
road in good jnd sufficient repair as imposed by 
statute docs not require a radical change of level 
in the road to prevent inundation constituting in 
effect the making of a new load'll Under a stat¬ 


utory power to grade the hills on a highway, the au¬ 
thorities may not only require the hills to be cut 
down but require the earth taken from the cut to 
be filled in the highways between the hillsJ^ Tech¬ 
nically “grading” is the reduction of the earth^s 
surface to a given line fixed as the grade and may 
include filling or excavating, or both, as may be 
necessary to accomplish that object In its com¬ 
mon usage “to grade a road” means simply to 
change its level Under statutes imposing liability 
on the highway authorities to abutters damaged by 
a change of grade, the term “grade” signifies some¬ 
thing more than the mere preparation of the high¬ 
way for travel which may often be accompanied by 
slight, superficial changes,^® but it docs include any 
elevation or depression of the surface of the high¬ 
way as it in fact exists and which has never been 
brought to a uniform grade resulting from such an 
attempt to establish such a grade '^® 

Duty or authority of private individu-als or cor¬ 
porations. The burden of keeping and improving 
highways cannot be placed on the owners of abut¬ 
ting lands, whether inclosed or not, merely because 
of their frontage Circumstances may exist how¬ 
ever, under which duties may rest on a private in¬ 
dividual or corporation with respect to the mainte¬ 
nance of a highway,*^® as where he obstructs it,*^^ 
or where the way is built for his convenience;^® 
and the governmental authonties may obtain a re¬ 
covery against one who has damaged a load^^ or 


Is nnd Olark County, 6D P 2d 112,1 
lOf) Mont 4 4 I 

Pa—ChtHonharn Tp v T*hilcid( Iphia 
Par'd Transit Co, 141 A 259, 292 
Pa {S4 

Vl —Slnlbird v Town of Washing¬ 
ton. 172 A r)2'l. 106 Vt 213 
29 C J p 500 note S3 ta] 

63. Vt—SlHlhiid V Town of Wnsh- 
in^ton, supra 

64. Monl —Strtto V Di.striot Court 
ot J<\)urtttnlh JuduMl Dist in and 
for ProndwiUor ('ounty 260 P 134, 
80 Monl 228 

Stat* hlg-hway oommiSBion can r < - 

quire ri^ht of way after (ompliancc 
with stnluti' requiring: it to present 
petition to countv court—Arkansas 
State Highway Commission v Pu¬ 
laski Coiintv, Ark, 168 S W 2d 1098 

65. Mo—Kf'jlly v Sugar Ooek Tp 
of Harrison ("’ounly, 139 S W 2d 525, 
345 Mo 1218 

66. Nth—Fokenga v Chunhill, 96 
NW 143, 2 Neb (Unoff ) 301 

29 C I p 581 note 75 te] 

67 Mich—(rellAMch v Van Syokle, 
255 NW 315 267 Mich 378 

ea US--U S v rtlndge, DC.Cal, 
208 F. 611. 


69. Fla—Sihley v Volusia County,^ 

2 So 2d 578 147 FU 302 j 

70. Fla —Sibley v Volusia County, 1 
supra 

71. (’’onn —Ooodspeed'fo Appeal, 63 
A 728, 75 Conn 271 

72. Me—Acton v York Countv, 77 
Me 128 

73. Term —Ijouisville & N Jl Co y 
State, 303 SW 113, 137 Tenn 341 

74. NJ—Slate v Warren R Co , 29 
N J Law 353 

75. Tt 1 —Aldrich v ITovidcncc, 12 
KI 211 

76. Conn—T'lckles v City of Anso- 
nia, 5b A 552, 76 Conn 278 

Change of grade 

As taking for public use imposing 
liabibt\ tor damages Emi¬ 

nent Domain 123-125 
Of cit\ stretta see Municipal Cor¬ 
porations §5 1227-1232, also 44 
CJ p 429 note 86-p 435 note 72 
Rights of abutter to damages gen- 
eialb see infra 5 212 
Surface of highway 

The term grade is used In such a 
statute not to signify a level pre- 
(iaelv establishtd by mathematical 
points and lines, but the surface of 
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the highway as it in fact exists — 
Pickles V City of Ansoriia, 56 A 
552, 76 Conn 278—Mcflarr V Bristol, 
42 A 10(H), 71 ('onn 652, G56 

77. N J ■—Weller v McCormick, 1 A 
516, 47 N J Law 397, 64 Am R 175 
Under old English law when a 

highway bee.ime unsafe a traveler 
might pass over the adjoining pri¬ 
vate property, and consequently If 
the bricint of that property inclosed 
it BO as to Gvcludc the traveler, he 
was bound lo keep the load in front 
of his premises repaired—Weller v 
McCoimic^k, supra 

78. Ind—Indianapolis v Indianapo¬ 
lis Water Co, 113 NE 309. 186 
Ind 277 

79. Muss—MiddlefJeld v Church 
Mills Knitting Co, 35 N E 780, 160 
Mass 207 

29 CJ p 586 note 6 
Obstruction as nuisance see Infra S 
217 

80 Me—Shnttuck v York County, 
76 Me 167 
29 C J p 586 note 7. 

81. Ky —Winston v Clark County^ 
199 S W 61. 178 Ky 447. 

29 CJ p 586 note 11. 
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who has failed to do his duty as to road work 
The fact that an individual is under a duty to re¬ 
pair does not exonerate the municipality,unless 
the sole duty is imposed on the individual by ex¬ 
press statutory provision 8^ The municipality may 
delegate to individuals authority to improve a 
road,85 and may reimburse individuals for work 
done for the public benefit,®® except, it has been 
held, where the work was done without contract or 
authority ,8"^ but m the absence of a clearly ex¬ 
pressed legislative intent, a statute should not be so 
construed as to commit the function of maintaining 
a part of the public highways to a private compa¬ 
ny 88 

b State Highways and Highway Systems 

Duties as to the construction and maintenance of 
highways may be removed from the local authorities 
and imposed on state highway authorities pursuant to 
provisions establishing a state highway system and pro- 
viding for the incorporation therein of local highways 

In many lunsdiclions provision has been made 
for a state highway system under which the con¬ 
struction and maintenance of state or state-aid high¬ 
ways IS undertaken by the state or an appropriate 
branch of its administrative machinery, and, pur¬ 


suant to such provision, roads may be added to the 
system and the state authorities may take over 
roads previously under the supervision of, or con¬ 
structed by, counties and other political subdivi¬ 
sions 89 The purposes of such provisions have been 
variously stated to be to establish a uniform sys¬ 
tem of highways^O as to width and the like,8i to in¬ 
sure continuous roads from one county to another,®^ 
to relieve the county or county taxpayers of the 
cost of the construction and maintenance of the 
roads,to have the county relinquish to the state 
Its control over the roads,and to fix, as a matter 
of record, responsibility for the supervision and 
maintenance of such roads 8® The conclusion of the 
state legislature as to whether a certain road should 
be made a state highway or a part of the state high¬ 
way system cannot be successfully challenged,^® as, 
for example, by a county The legislature may 
limit the total mileage to be constructed and main¬ 
tained as state-aid roads,8® but a statute limiting the 
amount of high-type pavement which can be con- 
stiucled by the state highway department has been 
held to apply only to state highways designated by 
the state highway commission after it took charge 
of the state highways,8® and not to benefit district 


82. Wis—West r,end v Mann. 17 
NW S72 Wis 69 
29 C J p r»S6 note 9 
83 Ny--Tlrvant v Uandolph, 10 
NE 057. 133 NY 70 affirming 14 
N Y S fs 14 

29 CJ p 5S6 note 14 
LialnJitv foi dimaK^'s see infra § 
2 J 2 


84. Mass — While v Quinev, 97 

Mass 410 

20 (^J p 586 note IB 

85. N(’l)—IIit(hcock v Zink, 113 N 

W 705, SO Neh 39 127 Am S R 

71 5 n I. R A .N S . 1110 

Va—Lewis v Washington, 6 Gralt 
26"), 4 0 Va 265 


86. Mass - Curran v Holliston, 130 
Mass 2 <2 

Mont —Wiltox V Deer Lodf^c Count>, 
2 Mont 574 


87. Kv—llowc V Alexander, 161 S 
W 508, 15G Kv 607 
29 CJ p 586 note 13 


88. Wis —Muscoda Bridge Co v 
ViUag(‘ of MuBcoda, 214 NW 43C, 
19J Wib 457 


89. Cal—Watson v Greelv, 227 P 
664, 67 Cal App 328 
Fla--State cx rel Hill v Cone, 191 
So 50. 140 Pla 1 

Ga—Lee County v City of Smith- 
vllle, 115 SE 107, 154 Ga 650 
Me — Grindell’s Case, 138 A 66, 126 
Me 287 

State purpose 

The construction of sta*^e highways 
Is a state, and not a county, purpose 


—TJerrv v TIaves, 28 S W 2d 50, 160 
Tenn 577 

State's assumptiou of construction 
and malutenance 

The <onstruction of any portion of 
a highway as a state-aid project 
(onstitutes a complete assumption by 
the slate of the construction and 
mainttnancf thereof—Stiti* v Ma¬ 
lone TfxCnApp. 168 S W 2d 292. 
error refused 

Confirmation of action of commission 

The hgislatiire may by statutory 
en.utment confirm the action of the 
slate highway commission In adding 
a section of road to the state high¬ 
way system - Summc‘r v State High¬ 
way Commission of South Carolina, 
141 SE 366, 143 SC 10(, 

Designation of new lines of roads 

Undei a constitutional provision 
conferring powei on the legislature 
to designate certain highways as 
state highvyssvs and to place them un¬ 
der the control and supervision of 
the stale highwav-^ commission for 
such construction and maintenance, 
the legislature mav' designate new 
lines of roads to be constructed — 
Trahan v State Highway Commis¬ 
sion 151 So 178, 169 Miss 732 

Dse of section paved by township 

statute restricting the obligation 
to make reimbursement for improve¬ 
ments made by a township with 
township funds does not prevent the 
department of public works and 
buildings from appropriating and 
using as part of route section of 
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road paved bv township—Flntt v 

Department of Public Works and 

Buildings, 167 NE 772, 335 Ill 558 

90. Okl - - Plillsdalc* Co v Zorn 100 
P 2d 436, 187 Okl 38 

91. Mo—Reilly v Sugar Creek Tp 
of Harrison County, 139 S W 2d 
525, 345 Mo 1248 

92. Mo—Reilly v Sugar Creek Tp 
of Harrison County, supra 

93. N C—Board of Com’rs for Wake 
County V Slate Highway Commis¬ 
sion of North Carolina, 141 SE 
539, 195 NC 26 

Va—Henrico County v City of Rich¬ 
mond, 15 S E 2d 309, 177 Va 754 

94. Mont—State ex rel Slate High¬ 
way Commission v Dlstric t Court 
of First Judicial Dist in and for 
Lewis and Clark (’'ounty, 69 P 2d 
112, 105 Mont 44 

95. Mont—Slate ex rel State High¬ 
way Commission v District Court 
of First Judicial l>ist in and for 
Lewis and C^lark County, supra 

9S. Cal—Watson v Greely, 227 P. 
664 67 Cal App 328 

97. Mont —State ex rel State High¬ 
way Commission v District Court 
of First Judicial Dist in and for 
Lewis and Clark County, 69 P 2d 
112, 105 Mont 44 

9& Ga—State Highway Department 
of Georgia v Marks, 146 S E 866, 
167 Ga, 397 

99. Kan —State v Board of Com'rs 
of Johnson County, 292 P. 921, 131 
Kan 403. 



§ 177 


HIGHWAYS 


40 C.J.S. 


hig:hways ^ The terms of the governing statutes 
determine the roads which constitute, or which may 
be designated as parts of, the state highway sys¬ 
tem ,2 and the acts which constitute the adoption of 
a road as part of the state system 2 Under some 
statutory provisions the adoption of a road as part 
of the state highway system must be shown by the 
records of the highway commission ^ Where the 
statute sets no tunc limit as to ihe assumption of 
control by the state highway commission of roads 
constituting part of the state highway system, the 
matter rests in the sound judgment and discretion 
of the commission It has been held, under some 
statutes, that when a county road has been taken 
over by the state it no longer remains a county 


highway,* although it may revert to its character 
as a county highway upon its abandonment by the 
state but under other statutory provisions it has 
been held that a road taken over by the state high¬ 
way department, and thereby becoming a state-aid 
road, docs not cease to be a county road, but re¬ 
mains a public road of the county and a part of the 
system of roads of the county in which it is situat¬ 
ed ^ 

In jurisdictions in which a state highway system 
has been established, the duty or authority to des¬ 
ignate, construct, or maintain state highways is 
generally imposed or conferred on a particular state 
agency, such as a state highway commission or de¬ 
partment » Under some provisions the jurisdiction 


1. Kan—stale V Board of Conj’rb of 
JohiiHon (^ounlv, supra 
a Main market road 

A road which has been made a 
main market load docs not ntces- 
sarilv iieeome a stale road nor dots 
the oonstruetion of part of a main 
market road by the state maUf the 
entire load a slatt load, only t>ie 
part actually constructed by the 
atati betomcR a stale road—[lanka 
V Board of (’oni’ia of Adams C\;un- 
tv, 171* NR 41M, Ohio App 1*1() 
“Public roads, “ as us( d in a statute 
authonzini; tlu' state liij^nwaj tuin- 
inisftion to a< t with county cornmia- 
Moners in dcRii^natinK- publb loads 
as state lii^hways, lias bet n ttm- 
strmd to mean roads ‘n list win n 
the .statute wa.s passed—Stale tx rel 
State FTjghway Commission v Dis¬ 
trict Court ctf Fiiat luditial J)ist in 
and for Lewis and Clark County, 
til) P Jd 112, 105 Mont 44 
Stato bond issue road 

In Illinois a road established un- 
dei the .state bond issue nets is not, 

1 eitrai (Hess of its mil(*aK-e, merely a 
local Toad primalilv tor iht eonveii- 
lent (onnettion of its termini, siuh 
a road is jiart of the stal'‘-wide sys¬ 
tem and the tontrolling < b rrient in 
1th (onstruetion Is the inteiest of 
the whole puldii'—('hit igo, N S iJt. 
M U ('o V Illinois Coiiimert e ('orri- 
inission (X lel THpirtnunt of Public 
Works and Buildings, 1S8 NE 177, 
nr.4 III 58 

3. Declaration of oommissiou 

Wht n a ‘ state loule” is tslablished 
by th( .stat( highway tommission it 
betoTiK's for the purposo of t on¬ 
struetion and niaintenani e a county 
highway until deoliired a “state high¬ 
way” by' the tommission—Board of 
Siip’rs of Apache County v Udall. 1 
r 2d 'M-l, 38 An/ 4')7 
Acts held not to constitute adoption 
Acts of state highway (ommission 
In procuring adjatent landowners to 
set fences iiatk lor load widening, 
and In marking, mapping, and main¬ 
taining road with state funds for 


several years, did not amount, in law, 
to adoption of sut h road as pait of 
state highway system—Palmer v 
State Highway Commission, 69 S W 
2d (.53, 3 34 Mo 1070 

4. Mo — Palmer v Stale Highway 
Commih.sion, supra 

5. NC—Carlyle v State Ilighw’P.v 
Commission. 136 SE 612, 193 NC 
36 

6. Okl—Hillsdale Co v Zorn, 100 P 
2(1 4 10, 187 Okl 38 

Under classification by legislature 
])1a(. ing stiitt highways in one group 
«irid (Inssiiving all other highyy’ay's 
as county and township roads, Btat(‘ 
highways cannot be regarded as 
(ountv roads—State v Board of 
('orn rs ot Saline County, 278 1’ 64, 
128 Kan 4 37 

7. Okl —Hillsdale Co v Zorn, 100 
P 2d 4 36, 187 Okl 38 

8 Oh—R elton F'arrri Co v Macon 
County, 175 SE 29. 49 Oa App 239 

9. Ariz -Rowland y MeJiride, 281 
P 207, 3.5 Ariz 511 
Mass —.siop(^r v City of Quincy. 16 
N E 2d 1 i, ,301 Mass 20 
Mo - Slate ex rel and to Use of Chi¬ 
cago (Jrvat Western 11 Co v T’ub- 
lu Service Commission of Mis¬ 
souri, 51 SW2d 73, 330 Mo 729, 
certiorari denied Chicago (jlreat 
A\('at(Mn R ('o v Public S(‘rvice 
( oininissioii of State of Missouri, 
53 .set 8‘J. 287 US 611 , 77 L Ed 
555 

Nel. —I'oUer v Lancaster County, 
260 N W 584, 130 Neb 705 
NC -Board ol Coni’rs for Wake 
County y State Highway Commis¬ 
sion ot North Carolina. 141 S E 
5.39 195 NC 26 

Okl —Leiningti v H L Cannady Co, 
282 I* 474, 139 okl 301—Leinlnger 
V Ward-Bcekman & Brooks, 282- 1* 
467, 139 Okl 292 

Or—Cabell v ('ity of Portland, 67 P 
2d 1292 15.3 Or 628 
SC'—Heidt V Stale Highway Dept. 

1 S E 2d 188, 189 S C 310 
Tex —Nairn v Bean, 48 S.W 2d 684, 
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121 Tex 355—Sing(‘ltarv v Heath- 
man, Civ App, 300 SW 242, af¬ 
firmed Ileathman v Singletary, 
Com App, 12 S W 2d J50 
WVa—Stale v Slate Road Commis¬ 
sion of West Virginia, 122 SE 527, 
96 W Va 184 
Diaoretiou 

(1) Whether a road should be im¬ 
proved as a slate highway is a niat- 
ter entirely within the ilbscrction of 
the highway commission —Moody v 
Benson, 220 J’ 5bl, 109 Or 414 

(2) Wher(' stale higljw»iy commis 
sioncr, alter fair and adequate in- 
V(‘.stigat ion of feasibit TOUte.s, detei- 
inines that construction of highway 
between two county seats is Inadyis- 
al)b, his contlusion. where leason- 
able on the facts, is not reviewsble 
—('h*“ithfini County v Biker, 64 S 
W 2d 31, 16 Tenn App 1 

Necessity of aooeptiugr all portions of 
roads 

V statute providing for the as- 
huriiption by the state highway com¬ 
mission of control and niaintenarK e 
of su( h bard-suifact d pulilu high¬ 
ways as iiad previously been < on- 
HtiU(l(d l>y parishes has been held 
not to !(.quirt the commission to ac¬ 
cept all ])ortions of sui h roads con¬ 
st rut t((l by parishes or other subdi- 
vi.slons, or by' the former highway 
departnu 111 , l.ut to empower the eom- 
mission to Thang( th(' road or route 
or .select others—C'laiiiorne v Lou¬ 
isiana Highway Commission, 98 So. 
172 154 La 743 

Highway crossed by facilities of pub¬ 
lic utility 

In Pennsylvania matters pertain¬ 
ing to the slate highway system, its 
construr lion and maintenance are 
under authority of department of 
highways, subjeet to limitation that 
where any highway, state, county, 
or township, is crossed by facilities 
of a public utility, then matters per¬ 
taining to the crossing are subject 
to the exclusive jurisdiction of the 
public utility commission—Depart¬ 
ment of Highways of Pennsylvania 
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of the state highway commission or department is 
confined to the construction and maintenance of 
state highways only,i® although as to such highways 
Its jurisdiction is exclusive The state highway 
commission has such powers as are specifically con¬ 
ferred on It and also all powers necessary or prop¬ 
er to enable it to carry out fully the construction 
and maintenance of the state highway system, ^nd 
a county cannot control the acts of the commission 
done in compliance with its statutory mandate 
Under some statutory provisions the state highway 
department can build state-aid roads alone or in 
conjunction with county commissioners a state 
highway commission, in constructing stale-aid high¬ 
ways, has been held to act on behalf of the state 
and not as joint agent of towns and the state 
Local authonties ordinarily are without authority, 
or at least have only a limited authority, with re¬ 
spect to the coiisti uction and maintenance of state 
highways^® Thus a statute .luthon/ing county 
highway comniissioncis to construct county high¬ 


ways does not give them any power with respect to 
the construction of state highways,nor does the 
general authority and duty of a town to maintain its 
public ways give it authority to construct state-aid 
highways and a county commissioners’ court 
cannot restore a country road to the rank of a state 
highway, or enforce its improvement as such, after 
Its discontinuance as a link in the state highway 
system by the state highway department How¬ 
ever, the legislature has the power to authorize the 
county commissioners of the various counties to 
take such action as they deem necessary to carry 
out a state-wide program in the field of highways,20 
and some authority or duty with respect to the con¬ 
struction or maintenance of state highways is some¬ 
times conferred or imposed by statute on counties ,21 
further, the fact that a state highway system has 
been provided for has been held not to prevent 
cities and local communities from furnishing addi¬ 
tional facilities by opening streets in cities and 
building fccdei roads into the more remote and iso- 


V Pennsylvania I’ubln tTtiiitv Cnm- 
missi(?n, 14 A L’d Gil, 141 PaSufxr 
HTG—Sonit rsot Count v v T’<'nns>l- 
Vrini,i PuMu ITtilitv Commission, 1 
A 2d «Of. M2 P<i Sui)(‘r 
State hiefhway detour 

The Htate hi^hwav < ommispion has 
the duly of inainttiininK and n pair¬ 
ing* a <ount> or township road which 
the cominisaion haw (l<»siK^n,ited ns a 
stale highway detoui, tail this dutv 
jfo the same aa, and no gi eater than, 
Ihcit devolving on the countv oi 
township before the road was desij,- 
n,it< d as a state highway detour — 
(’’hicago, T & 1j Hv (’’(.) V Downt v, 
5 N K 2d G5G 103 Tnd App (.72 

10 Ky—Johnson v Clark County, 
80 S VV 2d 571. 258 K> 563 

11. Ark —Taylor v Rogeis, 2 SW 
2d 56 176 Aik 156 

7\i - -O’Jirien v Horough of Teanette, 
104 A 314, 128 l^a Super 441 

12. Mo—Slate ex rel St Liouls 
County V Stnle Highway Commis¬ 
sion, 286 S\V 1. 315 Mo 707 

Powers compared with those of 
township authorities 
In the construction and mainten¬ 
ance of state highways, the state 
highway commissioner has all the 
rights and powers that supervisors 
or commissioners in town.ships have 
as to the construction oi mainten¬ 
ance of township roads—Haverford 
School V noparlment of Highways 
of the (^)mmonwealth, 8 Pa Dist & 
Co 305. 30 DauphCo 99 
Za Maine the state highway com¬ 
mission cannot construct a state-aid 
highway on its own motion without 
initiative action on the part of any 
interested town, plantation, or group 
thereof, by their municipal othcers, 


OI hv county t'ommissioru rs—Range- 
lev T^and Co v F'arnsvv oi th, 174 A 
4 1 113 Mt 70 

In Montana the state highway 
commission may construct a state 
road with federal aid although it 
has not been laid out oi designated 
as a state highway by the hoard of 
county commissioners and although 
no load map has been filed with the 
county cleik and recorder—State ex 
rc 1 State Ilighwav (Commission v 
District Ccjuit of First Judicial Dist 
in and for Lewis and Claik County, 
(.9 P 2d 112 106 Mont 44 
13 Mont — State c*x red Stale High- 
wav (^mirnission v District (\^urt 
of First Judicial I^lst in and for 
Lc'wls and Clark County, supra 

14. Ga--TieH County v^ Citv of 
Smilhville, 115 SE 107. 154 C,a 
550 

15. Me—Grindell’s Case, 138 A 66, 
126 Me 287 

16. Me—Williams v Inhabitants of 
Town of Vlnalhaven, 124 A 213, 
123 Me 505 

Mo—State ex rel State Highway 
Commission y Hufl, 51 S W 2d 40, 
330 Mo 039 

Tex—Fletcher v King, Civ^ App , 76 
S W 2d 980, error refused 
Xiooation in county 

Under a Missouri constitutional 
provision it has been held that the 
power of the county highway com¬ 
mission with respect to state high¬ 
ways IS limited to matters concern¬ 
ing the location thereof in the coun¬ 
ty—State ex rel State Highway 
Commission v Huff, 61 S W 2d 40, 
330 Mo 939 

17 Mo.—State ex rel State High¬ 
way Commission v. Huff, supra. | 
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18. Me—^Williams v Inhabitants of 
Town of Vlnalhaven, 124 A 213, 
123 Me 505 

19. Tex -Fletcher v King, Civ 
App. 76 S W 2d 980, error refused 

20. Wash—Slate ex rel Cruikshank 
v Raker, 07 P 2d 638, 2 Wash 2d 
145 

21 . Acquisition of rights of way by 
county 

(1) Under some provisions the 
county has the duty to acquire a 
right of w^ay for state highway pur¬ 
poses when reqiK^lc'd to do so by 
the ''late highway commission — 
Grigsliy v Miller, 25 P 2d 908, 144 Or 
561 

(2) A county cannot, under some 
provision.s, defeal the acctuiMtion of 
rights of w^ny for the stale highway 
^v.stem by its refusal to cocipcratc*, 
the slate hrghw'av comniis,sion can 
proceed to condemn rrghls of way 
for dc*signaled highways if the coun¬ 
ty authorities do not act ’inmcdiately 
on the request of the highway com- 
mrssion—Lilc's v Crovellng, 2(.8 fcj 
W 625. 151 Tcnn 61 

In Washington the maintenance of 
those portions of a primary state 
highway lying within a county, hut 
outside of (ities, is a county duty 
and Is under the jurisdiction of the 
governing body of the cc^unty, the 
county commlssionc rs — Rush v 
King County, 236 P 298, 134 Wash 
626 

In Wisconsin the county Is under 
no duty to maintain any road unless 
it is a part of a state trunk highway 
or of the system of prospec tive state 
highways—Stoehr v Town of Ited 
Springs. 219 NW 98, 195 Wis 399, 
reversing 216 NW 487, 196 Wls 399. 
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IdtecJ parts of highway districts, or from repairing 
country roads already opened but needing improve¬ 
ment -2 Joint action of the county and state au¬ 
thorities IS sometimes required before a highway 
can become a statc-aid road,-^ and, where the stat¬ 
ute commits the duty and power of selecting partic¬ 
ular lateral roads to be improved from state funds 
to the state roads commission and the county com¬ 
missioners of the respective counties, the selection 
must be made by the concurrent acts of both It 
may be necessary for the local authorities or mu¬ 
nicipalities to initiate the proposition and submit it 
to the state highway authorities for approval ,25 
but the consent of the state highway commission 
may be recinired before any change proposed by a 
county board in the system of prospective state 
highways tan litcome effective 2G In the al)‘-encc of 
ail express requirement of the statute, county au¬ 
thorities, under their power to appropriate funds 
for any good and necessaiy put prise for the use 
of the county, may, without previous authori/ation 
by volt of tht people, contnhult general counl> 
funds low<irtl tht imjirovement of a highway in the 
county stlected as a part of the state highway sys 
tern 27 

c County or Township Highways 

Powers and duties as to the construction and main¬ 
tenance of county or township roads usually rest with the 


local authoritlea, although under some etatutee the state 
authoritiea have certain limited powera with respect to 
such roads. 

With respect to its maintenance, a road which 
has been adopted and approved as a part of the 
county road system is a county road,28 and it has 
been held that a public highway becomes a county 
road from the date of the final decree of the court 
directing the county to enter upon, take over, and 
improve the road 29 The authority or duty to pro¬ 
vide for, construct, or maintain county or township 
roads usually is conferred or imposed on the gov¬ 
erning or other authorities of the county or town¬ 
ship, such as county commissioncr-s,^® and it has 
been held proper to assume that a road as to which 
county ctjmmissioners took jiiriscliction to order spe¬ 
cific repairs was a county road Under some 
statutes a county board cannot make a road a county 
highway without taking the steps prescribed by stat¬ 
ute for making such highway a part of the system 
of prospective stale highways, 22 ..nd the consent 
of the state highway commission is sometimes re 
quircd before any change proposed by a county 
board in the system of prospective county highways 
can become effective 23 

In Kentucky authority to piovide for the con¬ 
struction of county roads is in the county court of 
the county,24 and the state highw^ay commission has 

as a stnto-aid route—Dickison v 
Clark. 2 N K 2d 01, 363 Ill 258 

CommissioiierB* failure to malntala 
road 

Where township highway commis¬ 
sioners n<rlef( to keep n lawfully es- 
tMt>lished township road In condition 
the work ma\ be performed hy older 
of the board of fountv commission¬ 
ers or the toiinly engin# cr—Dunham 
Slock I'^arm Co v County t^oni'is of 
T’ottaw.itomu (’ounty, 226 1’ 781, 116 
I\.in 315 

Xn Ohio the roads required to be 
mainl.iimd by county commisHioncrs 
iiK ludi' till roods improved by the 
(ountv or built by the state and 
not p.irt of the state system, togeth¬ 
er wuth loads th.it m.iv be construct¬ 
ed by a township to conform to the 
st.sndard for a eounty leiad—Sroka 
\ Creen ('ab Co, 172 N K 631, 35 
Ohio App 438 I’lror dismissed Smith 
V New York Cent R Co, 170 NK 
63 7 122 Ohio St 45 

31. M.iss - Wood V Town of Con- 
coid, 167 NK 311, 268 Mass 185 

32. Wis—Stoehr v Town of Red 
Springs, 219 NW 98, 196 Wis 399. 
reversing 216 NW 487. 195 Wis 
399 

33. W'ls—Stoehr v. Town of Red 
Springs, supra 

34. Ky—Johnson v Clark County, 
80 SW2d 571, 258 Ky. 663. 


22. Idniio - Ada Count's ^ Wiight, 
92 V'2d 111 60 Idaho *194 

23. in—TMtison C''ountv v Fuirer, 
150 NK 616 320 III 305 

24. Md—Miiiphy v IJhl, 149 A 666, 
159 Md 7 

25. Me—Itangelev Kand Co v 
Kainswe)ilh, 174 A 43, 13.1 Me 70 

20 Wis—SfociiT V Town of R<‘d 
Spriru's 219 N W 98, 195 Wis 399, 
reversing 216 N W 487, 195 Wis 
399 

27 NC—T^assiier v iJoard of 
Com’rs of Wake County, 124 S K 
738 388 N C 379 

23. Mieh 11alid v lleiiid of .Sup’ra 
of SiiMTi.iw County, 197 NW 222, 
2**6 Mieh M) 

A township road which has been 
approved as a county road bee onu's a 
county load inimt‘diatclv on its ap- 
proMil as sue h freim whieh time the 
eeturity is n-sponsilile for its proper 
mamtenane e —In re* Ta\loTstown- 
ClavsvilU Road 6 Pa Dist «Sr Co 565 

29. I*a—Township of Noith Middle- 
ton V Wear's, 78 Pa Super 503 

30. Ala—Alabama Great Southern 
R Co V Dtnton, 196 So 218, 239 
Ala 301 

Ill—Austin-Westf rn Rond Mach Co 
V Wetzel, 264 Ill App 254 
Md—Willis V Milling, 194 A 684, 
173 Md 28 


Mo—State ex rel Stile Highway 
('•ommlssion v Huff 51 S W 2d 40, 
no Mo 939 

Mont—French v Tjcw'Is and Claik 
County. 288 P 455, 87 Mont 448 
NY—I’lHu.im V Sisson 108 N Y S 
834, 201 AppDlv 762 
N C—Kassitei y Hoard of Ceim’rs of 
W.ake County, 124 S K 738, 188 N 
C 379 

Ohio—(Jaust* V I’eeler, 180 NK 384 
41 Ohie) App 192 

Pa—Township of North Middleton v 
Weary, 78 Pa Super .503 
Tex -Dennett v Dane v Civ App , 10 
S W 2d 1057 errejr refused 

Statute held not to destroy county 
jurisdiction 

A tounly whieh has adopted the 
county road system has been held 
not relieved of its Junsdirtlon over 
((Uinly roads and culveTts, and of its 
statutory duty to maintain them, hy 
a statute authoiizing the st.atr high¬ 
way dcpai tment to design all bridges 
and culverts and to construct and 
maintain certain btidges—Smith v 
Kent County, 204 NW 756. 2.U Mich 
681 

Iteferonoe 'to road as stats-ald route 

The authority of the commissioner 
of highways of a township to con¬ 
struct a proposed road us a township 
highway is not afrectt»d hy the fact 
that in other proceedings the route 
proposed may have been referred to 
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no jurisdiction over such roads or any right to di¬ 
rect the county authorities to provide therefor 
Fiscal courts of counties possess no jurisdiction to 
provide for the construction of county highways,^® 
being confined to the expenditure of county funds 
in maintaining, and acquiring rights of way for, 
public county roads after the county court has prop¬ 
erly established them over the selected routes ,37 
and the fiscal court of a county cannot expend mon¬ 
ey to repair a road which has never been taken 
over by the county as part of its system of roads 

d. Agreements between (Governmental Authori¬ 
ties 

Agreements for the construction or repair of roads 
may be made between governmental authorities, as, for 
example, between the state and a political subdivision 
thereof, or between two political subdivisions Contracts 
of this nature must be executed by officials having the 
requisite authority and will be construed according to the 
rules applicable to contracts generally 

The general rules gcnernuig the construction of 
contracts have been api)lied to contracts between 
governmental authoiities for road construction 
A county which has been guilty of breach of con¬ 


tract for the construction or improvement of a state 
highway which it could have lawfully performed 
will be liable for the damages resulting from the 
breach,^® but, if the county is without authority 
to make improvements on designated state high¬ 
ways, It cannot lawfully contract so to do,^^ and 
consequently it will not be liable for failure to per¬ 
form an unauthorized undertaking ^ 2 ^ county 

cannot contract away the right of the state to con¬ 
struct a state road in such manner as the state secs 
fit 43 

Bctivccn ^tatc and political subdivision An 
agreement for the construction, improvement, or 
maintenance of a highway may properly be made 
between a state or a state agency and a jiolitical 
subdivision of the state,4*^ although legislation in 
clear terms is rec|uircd to authorize a partnership 
relation between the state and one of its towns for 
the construction of state-aid highways 45 While 
the agreement need not be in an> ])articular form,46 
It must nevertheless be duly executed by officials 
having the requisite authority to act,47 and must 
not contain terms which are beyond the power of 


35. K\ —Johnson v Claik County, 
supra 

36. Kv—Johnson v Clark County, 
supra 

37. Kv--Johnson v Clark Countv, 
supra 

38. Ky—Joffer^ion County ^ Jeffer¬ 
son (’’ouritv Court, 108 SW 

2d 181, 269 K> 5 16 

39. Okl - Hoard of Corn’rs of Cana¬ 
dian County V Stale Highway 
Commission, 55 P 2d 106, 17(. Okl 
207 

Agreements with private contraftors 
for road work see infra 208 211 
Contract to construct at earliest time 
A contract between two such au¬ 
thorities. whereby the hard suifae- 
ing of the highway was to be com¬ 
pleted at the tarliest time possible, 
has been construed, in view of the 
governing slututes, to mean the earl¬ 
iest time, considering the best ad¬ 
vantage of the people of the state 
Hoard of Comr’s of Canadian County 
V State Highway Commission, supra 
Belated contracts construed together 
An original and a supplemental 
contract between a board of county 
commissioners and a state highway 
commission will be construed to¬ 
gether —Hoard of Com’r& of Geary 
County V State Highway Commis¬ 
sion, 57 P2d 82, 143 Kan 976 

40. Tex—Iverson v Dallas County, 
Civ App, 110 SW2d 255 

41 Tex—Iverson v Dallas County, 
supra 

42. Tex —Iverson v. Dallas County, 
supra 
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County held not to possess requisite 
authority 

T* X—Iverson v Dallas County, su¬ 
pra 

43 Tex —Iverson v Dalla.s Countv, 
supra 

44. Ala—Bullock County v Sher¬ 
lock. 5 So 2d 800. 242 Ala 262 — 
Isbell V Shelby County, 180 So 
567 235 Ala 571 

Oa - Spam v Hall Countv 165 S K 
612 175 Ga 601)—Perktrson v 

Mavor and Council of Greenville, 
180 SK 22, 51 Gu App 24 0 
Til—Dlckison V Clark, 2 N P3 2d 91, 
363 Til 258 

Kan —Board of Com’rs of Gearv 
Countv V Stalf Highway Com¬ 
mission, 57 P2d 82 143 Kan 076 
Me -Rangeley I,.and Co v Farns¬ 
worth, 174 A 43 133 Me 70—Wil¬ 
liams V Inhabitants of Town of 
Vinalhaven, 124 A 213, 123 Me 
505 

N —Parker v State Highway Com¬ 
mission, 143 SE 871, 195 NC 783 
Okl—Board of Com'rs of Harmon 
County V Oklahoma State High¬ 
way Commission, 23 P 2d 681, 163 
Okl 207 

Compulsory Joinder in enterprise 

The state cannot compel munici¬ 
palities to take part In the Joint 
enterprise, nor can the municipalities 
c ompel the state to do so —Range- 
ley Hand Co v Farnsworth, 174 A 
43, 133 Me 70 

Agreement conditioned on aoqnlBitlon 
of right of way 

The slate may agree to construct 
a supplementary state highway on 
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condition that the local authorltlc's 
furnish a right of wav - Rcully v 
Sugar (''reek Tp of Harrison County, 
134 SW2d 525, 345 Mo 1248 

Direct contract with highway do- 
partment 

TTndc‘r somc‘ statutes, whenc'ver a 
countv undertakes to aid In the con¬ 
strue tion or maintenance of a state 
highwav within Its borders. It must 
mak( Its contract to do so directly 
with the slate highwav department 
— Hall v Wilbarger ('ountv, Tc^xCIv 
App, 37 SW2d 1041 afhnned Wll- 
hargc'r County v Hall, Com App , 55 
S W 2d 797 

45 M« —Grindell’s Case, 138 A 66, 
126 Me 287 

46. US — Etna Casualty Surestv 
Co V Amc'rican Surety Co of New 
York CCAWVa. 64 F 2d 577 

Absence of formal written agree¬ 
ment ; ratification 
An agreemc*nt for a road improve¬ 
ment between a state road commis¬ 
sion and a county may be established 
through oral statements and writ¬ 
ten correspondence, and the absence 
of a formal written agrccjmonl is not 
fatal, and, if any defect exists in 
the execution of the agreement or in 
the authonty of the agents of the 
commission, it ma> ]>e cured by the 
ratification of the commission, signi¬ 
fied by the acts of its agents in car¬ 
rying the agreement into effect — 
iEtna Casualty & Surety Co v 
American Surety Co of New York, 
supra. 

47. Maas —Wood v Town of Con¬ 
cord, 167 N E 311, 268 Mass 186 
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auch officials to make A contract whereby a 
state agency agrees with an inferior body to build 
a particular road has been held not to compel it 
to discharge its contracted duty in all events,as, 
for example, where, by reason of a change in cir¬ 
cumstances, great loss would result to the state as 
a whole by building the road 

Between pohtHuI snhdnnsion^ The extent to 
which ])olitical subdivisions of the state may agree 
between thems(‘lv(s on matters concerning llie coii- 
stnietion or improvenunt of roads depends on the 
terms of the governing statutes Under some, ^2 
but not othtr,^*'^ statutory provisions a county can 
enter into a contract with a city or township for 
the eoiislruction, improvement, or maintenance of 
a road on the agicement of the city or township to 
pay certain amounts, and by virtue of somt stat¬ 
utes a count> and township may join in the im¬ 
provement of a state highway if the higliway de- 
Iiartment a])provcs A statute providing that a 

Becltal as evidence of antliorlty ' 

A TMilnl in a (‘<»ntratt lu*t\V( <‘n thf* 
tionrd of sihctincn ol a town and tin* 
stMt( hj^’h\\a\ (oniniission, that j( 

was (Xtiulccl l>v tin town Uv Us 
lio.jid ol soUitiTun dul\ aiUlioi izod, 

IS not ovid»mt‘ of the authority of 
th« Ml((ltnt*ri (o land tti^ towui — 

Wood \ Town of C’omoid, supra 
Execntlon by supervisors In ofllclal 
capacity 

LTndi ‘1 some piovjsions it is propoi 
for a lio.ird of sup< rv isors of n t oun- 
t> to intci into a (’oiiti,itt with the 
board of diio(’fors of state insfitu- 
tu>ns for tin* tonsil IK lion of a hinh- 
wa\. siK li a tout raft is propoi 1> 

MUmd bj and txrditod In tht n irru 
ol, ttio rnonilu rs of Uio lamid of ,su- 
pdvisois in fhf 11 f>lli( lal (ap.iciLv — 
l\oi li V JotiiisoM, 1113 J* bit, 30 An/ 

1 1 

48. Miss- Wilkinson County v 
St.Ui ItiKbwiiN Comnii.ssion, 4 So 
lid JDS. 1‘M Miss, 750 
Ukl - Houd ol (’oni Tfe of llminon 
(^)UiUv V Oklahoma Stale TJiKb- 
^^a^ Commission, 2 \ I’Jd 681, 163 
Okl J07 

State hlgrhway commission cannot 
contract away Its discretion in r* ftr- 
oiK < to tin discharge oi its duties 
to lilt titi/eiis of the stall —Hoard 
of ('om'is of IToimon (\uiniv v Okla¬ 
homa State Uigluvay Commission, 
supi a 

Contract period 

(1) A statute under which the 
cost of muintaining loads tnki n over 
bv the state tiighwav commission is 
to ill paid i»\ the commission does 
not authoiize the coinnil^isuin to 
make a (onti i< t with a county which 
will hind the I'ommission to maintain 
a road aftei its abandonment in the 


road may be improved through the cooperation of 
a city and county is not mandatory and does not 
deprive the city of its right to cooperate or not as 
it sees and, if such a statute permits cooper¬ 

ation only if the work is done tindei the provisions 
of the statute, cooperation either before the work 
IS done or after it is completed is prohibited where 
the* work is done otherwise than under such provi¬ 
sions 

With federal authorities A contract betw^cen lo¬ 
cal and federal authoritus for road construction or 
maintenance can propcily be made only after the 
completion of such preliminary iequircmenls as are 
prescribed by slatiite,’'*’^ anrl shfiiild not contain pro¬ 
visions wdiuh ,irc beyond the scope of the powers 
of such authorities ^8 

e. Necessity and Time for Work; Statutory 
Preliminaries 

After the completion of the preliminaries required 
by statute, the work of constructing and repairing roads 

I’a —Horn v Northn mptou County, 
ISO A 187, 105 I’aSupt'i 171 

53. Nib—nn v Kiariifv County, 
236 NW 102, 121 Nrb 122 

54. I*n - JiffHison Countj v Hose 
Tp, Ji'tfeison County, 120 A 78, 
283 Pa 120 

An/—Pitnison \ Clifilmoifa, L’lO 
P 405, 20 Vn/ 237 

An/—T’oterson v ChalmiT'? su¬ 
pra 

of Sup’r.^ of 
Ap'K hp C‘ouriL\ V ITdall. 1 P 2d 311, 
38 A117 107 
Issuance of bonds 

l^ndi I soiMi prov’^isjons a roiintv 
board oJ su])i'i \ isoi s i an onti i into a 
loop, ritivi contrKt for Jiigbway 
i onsi r Lu t Ion with thf^ fidor.il pin ro- 
Iciry of .igriiulturr onl\ whm coun¬ 
ty bonds li.i\t bi'i n ip.suod undcu 
spccilicd cii( umstjinrrs iJoaid of 
Sup’is of AjuiLhe Count> v IJdall, 
pupia 

58. Ariz —Hoaiil of Sup'rs of 

Apaihc County v Udall, •-upia 

Perpetual maintenance; abandon- 
ment 

Count\ suyicryisoTs cannot, bv con- 
tiail with the sciittaiy ol agiicul- 
tuic, bind the countv to m.iinlain a 
load indcfiniti ly whcie the statutes 
g'lvc t,uch bupeivisois the right to 
abandon hit^liwavs undei icitain < ir- 
i umstantes, fur the supcivjsoia i/in- 
nol contrail awav the stntutoiv 
light of aiicindonniont, and, in the 
c.iSf of a state route. The supeivisoi.s 
lannot land thomaclyis to maintain 
pirpetually a road which may be re¬ 
moved from their jurisdiction at any 
time bv the highway commission — 
Hoard of Sup’is of Apache County 
V Udall, supra. 


jiTiKCSs of relocating the highway — 
AVilklnson County v State Highw' iv 
Commission, 4 So 2d 2‘)8, IDl Mis.s 
750 

(2) A statute prohibiting contrails 
Tor load wank m which the peiiod 
for pa\mint of the lontracl prici 
extends for more than ten vears is 
not violated by a lontiict betw(‘in a 
si.lit and louritv' wbith stipulates 
no peiiod for its completion, sinre 
in sufh lasc thi law implies a lea- 
sonnble time which, in view of the 
statute, cannot cxi eed ten >ears — 
Hiillofk (^oiiriiv V Shcrloik, 5 So 2d 
800, 212 Ala 262 

49. Okl—Ho ird of Com’rs of Tlar- 
mun County v Oklahoma Stall 
lligbwaj Commission, 23 1’2d 6S1, 
1(..? Okl 207 

50. Okl —Hoaid of Com’rs of llai 
mini C'ounly v Oklahoma Stati 
Highwav' Commission, supra 

51. In Calitornla one county niav 

grant to another iht use ol a strip 
of land foi the purpose ol construct¬ 
ing and maintaining n highway 
thcieon noLw it hslaiiding no lu.ad ex¬ 
ists on whifh the proposed highway 
IS to be lonstruited, it is sufTliuent 
that the ^lrJp lie dedicalid and ac¬ 
cepted, mar kid out, or tNet apart, fe>r 
county road purposes, and sueh a 
grant rnav also be made of the use 
of an unimpioved loael which le 
quills iinpiuvtmeiit, although not of 
a highway .ilreailv improved—Wat¬ 
son v Ureel>, 233 1‘ 475, (>9 Cal 

App 643 

52. CtO —Faver v City of Washing¬ 

ton, 126 SE 464, 159 Ca 568—City 
erf Washington v. Faver, 117 S E 
653, 155 fla 680—Perkeison v 

Ma>or and Count il of Greenville, 
180 ISE 22, 51 GaApp 240. 
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should be undertaken promptly and completed within a 
reasonable time 

While the officials having charge of the con¬ 
struction and repair of roads have some discretion 
as to the time when and the circumstances under 
which the work should be done,-''^ ordinarily they 
must do the work ]jr()mptly<>® and within a reason¬ 
able time,after such preliminaries as may have 
been prescribed by the applicable statutes 6^ Justi¬ 
fiable delay does not cause them to lose junsdic- 
tion over the matter,63 and they are not required 
to repair immediately any jiarticular road when the 
instrumentalities under their control may be other¬ 
wise allocated and engaged at jdaci^s where there is 
greater need,64 or, as shown infra § 178, when the 
necessary funds are unavailable 

§ 178. - As Dependent on Availability of 

Funds 

The duty to improve a road generally depends on the 


§ 178 

availability of fundaj but tome repairs may and should 
be made notwithstanding the funds on hand are insum- 
clent to make all necessary improvements, particularly 
where means exist for obtaining additional funds 

While there is authority holding that the duty to 
repair is absolute,®^ and that the question of ability 
to maintain the highway m good repair is not open 
in an action for a defective highway, at least where 
the statute providing for the repair of highways is 
pcremptory.66 the duty to repair and consequent lia¬ 
bility for failure to do so has in many cases been 
held to be dependent on availability of funds for 
the work 67 Jt is not necessary that there be suffi¬ 
cient funds on hand at any one time to make all 
necessary improvements,68 and, where funds are 
lacking to complete an entire road program, the 
authorities may determine on which part of the 
program the available funds should be used 69 Li- 
ahilit) for failure to construct or repair a road can¬ 
not be avoided wdiere the nu ans of obtaining suffi¬ 
cient funds aie at hand,^® as, for example, by tax- 
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59. Conn —Atwood v 1‘artree, 14 A 
8n 56 (_’onn 80 

Md WalttT V Hoard of Com’rs of 
MontRomirv County, 25 A 2d 682, 
l.SO Md 4‘)S—Walter v Hoard of 
(\)mTs of Montfcorncrv C'ountv, 22 
A 2d 472 179 Md GOH 
20 CJ V .584 nolt 70 [a] (2) 
ConcltLBiveneBB of report 

Under t^orne statutory provisions 
thi‘ report of counlj fornruismoni r s 
ris to the nc^tssitv of it pans is final 
and coik1usiv(.—T own of Slirtws- 
huiv V Uuvi.s 142 A 91, 101 Vt 181 

60. Kan—Stole v Hoard of Com'rs 
of Mrnrni ('’ourity, 289 P .194, 121 
Kan 144 

61 Mass—Hoxford v Es‘^ox Coun¬ 
tv, 7 Pi< k 227 
20 C J p GS5 note 81 

62. Me—riaiifieloy Land Co v 
F.arnsw’^oi th, 174 A 4 1, 1*12 Mo 70 
29 C J p 585 note 8*1 

AsBeBBxnent 

(1) Under a statute nu1hoii7inff 
work to pro< < od on a road iminove- 
nu'nt any time after the asseasiuont 
has been made, the word ‘ made” re¬ 
fers to thf* timt when the comrnis 
Mioner files with the clerk of the 
< ourt the amounts of the damages 
and benefits—Munson v Mru Donald, 
155 A 910, 113 CNinn 651 

(2) De( laration in statuie that all 
land within proposed highway dis- 
tri(t would be benefited at least to 
extent of eontemplated Improve¬ 
ments, without making assessment 
thereof, is arbitrary finding and does 
not authorize improvement until It 
IS first ascertained that special bene¬ 
fits to land will ec|ual or exceed cost 
of improvement—Meek v Christian, 
270 S W. 614, 168 Ark 313, 


Prior to payment for old road 

“The fa< t that the law authorizes 
the improvement of io<ids implu s 
th,it a m w road can he l)uilt on thc‘ 
site of the old one, be lore the old 
one* has been iullv paid tor if it l»e- 
comts nec € ssai v'^ or ad\i.sal>Je to do 
St)”—.State V Hess, 204 P 695, 090, 
110 Kan 596 

63. Kan—Norton v Hoard of 

Cttm’rs of Montgomery Countv, 199 
P 388 109 Kan 559 

IiosB of jurisdiction not shown 

Jurisdiction is not lost where the 
statute dots not say wlieii the work 
shall begin or he finished and the 
delay has l»een eaustd l)V the rn- 
(leavor ot tht oftUials to setuif fed¬ 
eral aid in the construelion, there hew¬ 
ing nothing to show that llie prop-t t 
w,Hs ab indoru d or that siu b otluials 
did not, during Iht period ot thi 
dt'lav, atttrnpl in good faith to st- 
curt ccmstruttion of the road- Nor¬ 
ton V Hoard ol ('"oni’is of Montgom- 
('rv (.Nnintv, supra 

64. Md —Walter v Hoard of Com'rs 
of Montgt)mt‘Ty C^ourilv, 25 A 2d 
682. 180 Md 498 

65. Wis—Hums v Ellia, 32 Wis 
605 

29 C 7 p 585 note 85 

66. NIT—Winship v Knfield, 42 N 
H 197 

67. Md--Walter v Hoard of Com’rs 
of Montgomery County, 26 A 2d 
682, 180 Md 498 

WVa—State v Stale Road Commis¬ 
sion of West Virginia, 122 S E 627, 
96 W Va 184 
29 C J p 586 note 84 
Expenses of road work see infra 5§ 
201-207 

ConolnsivBnMs of roport 

Under some statutory provisions 
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thi road eornmission's report is final 
as to tlu amount rc^ciuired for nu es- 
sary repairs—Town of Rhrewsl)ury 

V Ddvis, 142 A 91, 101 Vt 181 
Statutory limitation as to cost 

In i>Tov'idmg for the eoristr uction 
c)f a load the li'gisKitlire mav proj)or- 
Iv limit the cost tlii'roof — Thomiison 

V Mann 252 SW 4. 159 Ark 391 
Availability of state funds 

Und(’r sonii staliitf's u p the duty 
of ihi sUitt and not of the loeal, au- 
tliorities to reji'et a proposed im- 
prov ( nient of ,) puldU' lond because 
ol the condition of Uie slate tund 
appTopriat( d for such .mprovemenl 
—La AUuite V Somerset County, N 
1 Sup , 35 A 1 

68 Minii—Jlenton v Hennepin 
County, 146 NW 1J10, 125 Minn 
325 

29 C J p 585 not<‘ 1 

69 Aiiz -Peterson v Chjiimrs, i>40 
P 165, 29 An/ 237 

Tt nn—(h>c v Monro(> County, 255 
S W 16, 148 Term 246 
Designation of part to be improved 
Where, the funds avajlabh were in- 
suftU i( rit to complete the entire road 
building program of a eounlv and a 
(itv therein proceeded without oli- 
jet tion of the countv highway eom- 
mis.slon to pave a htroet whuh was 
part of the original countv program, 
such action was field eciuivalcnt to 
a ch termination that the road in 
question was not one cb signaled to 
l>e improved Iry the eountv commis¬ 
sion —Peterson v Chalmers, 240 P, 
465, 29 Ariz 237 

70. Advancement by private persons 

The authorities should (‘ommcnce 
the steps looking to the Improve¬ 
ment of the road where, pursuant to 
statute, private persons having a 
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ation,*^^ additional assessment,borrowing,tak¬ 
ing a small amount from funds due for repairs al¬ 
ready madc,^^ or making a transfer from a fund not 
exhausted by the building of another road,*^® nor 
will such liability be avoided where the defect has 
existed during a time within which funds could 
have been had,*^® or where repairs can be made on 
the credit of the town as authorized by statute, 
or where the road committee has power to call out 
the inhabitants to do the work,^® or, in the case of 
the liability of a town, where the insufficiency of 
funds in the hands of road officers of the town is 
due to the fault of another town officer An or¬ 
der directing a road improvement cannot be disre¬ 
garded by township supervisors merely on their as¬ 
sertion that the funds in their hands are necessary 
for other purposes,*® but a township committee 
will not be required to appropriate to the opening 


of a new road the moneys voted expressly for rep¬ 
aration of the old highways.®^ 

§ 179. Mode, Plan, and Sufficiency 

a* In general 

b. State highways and highway systems 

a. In General 

The method or plan of work In conatructing, main, 
taining, or repairing highways is in the discretion of the 
highway authoritiet, within the restrictions of law and 
subject to the rights of abutters. 

The method or plan of work in the construction, 
maintenance, or repair of highways is in the discre¬ 
tion or judgment of the highway authorities, *2 with¬ 
in the restrictions imposed by law,*® and subject to 
the rights of abutting owners,*^ and the courts will 
not interfere except in cases of fraud or manifest 
injustice or abuse of discretion The proper offi¬ 
cers may direct generally what roads,®® and how 


special interest in the construction 
of certain portions of it advance thf 
the ne< essary money —Common¬ 
wealth V Keitcr, 78 I*a 161. 

OastinflT sxpciis* on oonaty 

The finan< ial condition of a town 
la unimportant where, by statute, 
provision is made in the case of poor 
towns for ciistlnp the expense of the 
road on the countv —(Jlaub v Go¬ 
shen Tp, 7 Kulp (Pa) 2*12 
71. Pa—In ro I^ower Merlon Tp 
Road, 8 PaDlst 6()1, 22 Pa Co 297, 
15 MontKCo 79 
20 C J p 585 note 96 

73. NT—Weed V. Uallaton Spa, 76 
NY 329 

73. NY—Ivory v Deepark, 22 NK i 
lOSO, 116 N Y 476 

74. NY—Uhines v Rovalton, 15 N 
Y S 944 

75. NY—Queens Coiintv v Phipps, 
51 NYS 200, 28 App Piv. 521 

76. NY—Whitlock v UriKhton, 37 
NYS 333, 2 AppJhv 21, atninied 
49 N E 1106, 154 N Y 781 

77. NY—Whlllotk v. Rrif^hton, su¬ 
pra 

78. N J —llej^cr v Madison Tp, 
Sup, 71 A 1115—Kinmonth V Wall 
Tp Committee, C3 A 861, 73 N J 
Law 440. 

79. NY—Clapper v Waterford, 16 
NYS 640, 62 Hun 170, leveised 
on other grounds 30 N E 240, 131 
N Y 382 

80. T’a—Tn re Roaring Brook Tp 
Road. 28 Wklv N C 141 

81. NJ—Whitenoik v Bernards Tp 
(\)mmittee, 39 N J Law 60 

82. Ala—Henry v Rogers, 97 So 
427. 19 AlaApp 376 

Pa—Commonwealth v Ball, 121 A 
101, 277 i*a 301, 29 A L R 626 
29 CJ p 586 note 17. 

“A very wide discretion is vested 


in such omcials under all the author¬ 
ities, the only limitation upon their 
power being that they act Impartial¬ 
ly and honestIv"—Crve v Monroe 
County. 255 SW 46, 148 Tenn 246 
“Police Juries . . are clothed 

with plenary and exclusive powers 
to regulate, by ordinance, the man¬ 
ner of making or repairing roads in 
then respective parishes 
[They] arc rested with discretion In 
. repairing public roads *'— 
De Moss V Polne Jury of Bossier 
Parish. 118 So 700. 702, 167 La 83, 
68 A L R 336, reversing and con¬ 
formed to 120 So 137, 9 LaApp 215 

83. Ark—Crawford V Pulaski Road 
Improvement Dist No. 10, 242 S 
W 559, 154 Ark 311 
Pa — Ooinmonwcallh v Pardee Bros 
& Co, 165 A 396, 310 IM 353 
29 C .r p 585 note 82, p 586 note 18 
Adaptation to iLaaliag of ordinary 
loads 

Under Civ Code 1910 8 6441, the 

commissioners of roads and revenues 
of the various counties are requiied 
“in building, repairing, and working 
the public roads, to so build and re¬ 
pair them that ordinary loads with 
ordinary ease and facility can be 
continuously baulrd over such public 
roads”—Morgan v Shirley, 158 SK 
681, 58.1, 172 Ga 727—Terry v. Wade. 
101 S E 539, 149 Ga. 580. 

BMorfacing 

(1) Itesui faring of dirt roads with 
gravel and siii<*a roads w'lth thin 
layer of Wanenlte held merely res¬ 
toration of original improvement 
within statute authorizing "repairs,” 
and not an “entirely new improve¬ 
ment in disregard of the original 
plans”—Cowan v. Thompson, 9 SW 
2d 790, 792, 178 Ark 44 

(2) An act providing that com¬ 
missioners of a road improvement 

I disti let should make plans "for the 
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improvement of such roads by grad¬ 
ing, draining, rolling and otherwise 
impioving them ns in the judgment 
of said commissioners mav be deemed 
best” authorized macadam surfac¬ 
ing—Southoin Crawford Hoad Im¬ 
provement l^ist v Blown, 245 SW 
821, 156 Ark 267 

(3) However, resurfacing a high¬ 
way with a different material has 
been held not a r(*pair, but a recon- 
stru( lion—Botteni)rock v. Miller, 112 
NE 771, 1S5 Ind 600 

84. Iowa—Raitds v Woodbury 
Countv, 156 N W 303, 174 Iowa 82 

29 C J p 587 note 3 9 

85. Tex—Mosheim v Rollins, Civ 

App. 79 S \V 2d 672, eiror dis- 

rnKssed 

29 C J p 587 note 20 
Change to secure state aid 

A ch.snge bv the < ountv commis¬ 
sion! rs of (he location of a county 
road in oid(‘r to secure state aid in 
Its tonsil ucl ion, w hcr«‘ made in the 
exert ise of their discretion and with¬ 
out any f>howing of bad faith, will 
not be iubTfeiecl with by the courts 
—Board of i’frrnanent Road Com'rs 
of Hunt C^ouniy v Johnson, Tex Civ 
App , 231 R W 869 

88 . Ark—Crawfi'rd v Pula&ki Road 
Improvement Dist No. 10, 242 S 
I W 559, 154 Ark 311. 
j 29 C J p 587 note 21 

I Control of county board by local ofl- 
I cers 

I "Under chapter 176, Laws of 1914, 
as amended by chapter 277, Laws of 
' 1920,” although the commissioners of 
a road district "recommend the con¬ 
struction of a certain road, the board 
of supervisors mav order the con¬ 
struction of a different road, and 
their discretion in the matter can¬ 
not be controlled by the will or Judg¬ 
ment of the highway commission.”— 
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much, or what portions, thereof,®'^ shall be im¬ 
proved or constructed, specify the character and 
amount of work needed,®® and provide for side¬ 
walks,®® sidepaths,®® railroad rights of way,®^ and 
their duties extend to remedying defects and ob¬ 
structions caused by snow.®® 

Under governing statutes, the authorities may 
have the power to alter the details of the plans in 
order better to carry out the improvement as orig¬ 
inally contemplated,®® so long as the character of 
the improvement is not changed®^ and the author¬ 
ized limit of expenditure is not exceeded,®® but 
they are not authorized to change the plan of the 
improvement to a wholly different one,®® without 
submitting the revised plan for approval ®7 

Under express statutory authority a county court 
may change the route of a road as described and 
laid out in an act constituting an improvement dis¬ 


trict to a route designated in the order of the coun¬ 
ty court where the termini remain the same,®® 
hence it may change the route to that shown by the 
survey prepared by the state highway department ®® 
So the board of commissioners of the district may 
make changes in the route not constituting an entire 
departure from the improvement contemplated in 
the statute,^ but it may not adopt a route materially 
different from that prescribed by the act creating 
the district.® Further, the creation of an improve¬ 
ment district is not invalidated by the fact that the 
commissioners are authorized by the act creating it 
to select or vary the routes of the roads to be im¬ 
proved ® 

The abandonment of construction of a portion of 
a highway cannot be shown by mere unauthorized 
and unofficial letters by members of the local com¬ 
mission to the state highway department in an ef¬ 
fort to procure state and federal aid ^ 


Board of Sup’rs of Claiborne County 
V Callender. 90 So 722, 128 Miss 
l.SO 

Order of eonetmotlon 

(1) The order of construction can¬ 
not be attacked collaterally except 
on the ground of fraud —Le Movne v 
Washington County, 62 A. 516, 212 
Pa 122 

(2) Roads enumerated In resolu¬ 

tion submitting question of bond Is¬ 
sue to the people under Pub Acts 1st 
Extra Sesm912 c 26 need not be con¬ 
structed in the order in which they 
are enumerated, the enumeration be¬ 
ing merely des( riptiye—Crye v 
Monroe County, 255 SW 46, 148 

Tenn 246 

(2) Under Spec Acts 36th Leg 1919 
c 67, as to constructing and main¬ 
taining macadamized roads in Rock¬ 
wall County, the commissioners' 
court held not required to complete 
the road No 1, mentioned In the act, 
east to the line between Rockwall 
County and Hunt County before any 
othei road is commenced —Dayidson 
y WelH, TexCiyApp, 233 SW 618 

87. Ark—Crawford v Pulaski Road 

Improyement Dist No. 10, 242 S W 

559. 164 Ark 311 
29 C J p 687 note 22 

Sea wall not on previone right of 
way 

Board of superylsors and road pro¬ 
tection commission, constructing pro¬ 
tection wall along beach or shore, 
with apron extending back of wall 
and usable as highway, need not ad¬ 
here to old road’s right of way — 
Ladner v Hoad Protection Commis¬ 
sion, 116 So 602, 150 Miss 416 
State-ald highway 

The fact that the state highway 
department approyes the entire im¬ 
proyement for which county com¬ 


missioners seek state aid, namely, 
the improvement of all that part of 
an intercounty highway situated in 
their county, does not bind them to 
proceed with the entire improyement 
undei one contract—Matthews v 
Iluwe, 19 Ohio App 112, error dis¬ 
missed 144 NE 610, 109 Ohio St 628 

88. Ark—Garland County v Arkan¬ 
sas Corrugated Metal CuWert Co, 
165 SW 631, 112 Ark 608 

89. Neb—Hitchcock v Zink, 113 N 
W 795, 80 Neb 29, 127 Am S R 
742, 13 LRA .NS, 1110 

Contra Hayerford School v Depart¬ 
ment of Highwavs of the Com¬ 
monwealth 8 Papist & Co 306, 
30 Dauph Co 99 

90. NT—O'Donnell v Preston, 77 
NTS 305, 74 AppDiv 86 

29 CJ p 587 note 25 

91. Pa—In re Sterretl Tp Road, 7 
A 766, 114 Pci 627— Williamsport 
& N B R Co y .Supervisors, 4 
Pa Co 688 

92. Mass—Loker v Brookline, 13 
Pick 343 

93. Ark—Ravder v Warrick, 202 
SW 831, 133 Ark 491 

Mich—Campau v Grosse Pointe 

Highway Comr. 93 NW 879, 132 
Mich 365 

94. Ark —Carson v Road Improve¬ 
ment Dist No 2 of Craighead 
County, 234 SW 267, 150 Ark 379 

Mich—Campau v Grosse Polntc 

Highway Com’r, 93 NW 879, 132 
Mich 365 

96. Mich —Campau v Grosse Pointe 
Highway Com’r, supra 
Increased cost covered by federal aid 
Where changes in the plans of a 
road do not affect the route, termini, 
or character of the road, but only in¬ 
crease its width, the increased cost 
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of which will be taken eare of by an 
allowance of federal aid which would 
not otherwise have been made, the 
changes, although extensive in the 
matter of cost, are not so material as 
to be beyond the authority of the 
commissioners to make —House v 
Road Improvement Dist No 2, Con¬ 
way County, 251 SW 12, 158 Ark 
220, error dismissed House v Road 
Improvement No 2 of Conwny 

County, Aik, 45 set 60, 266 US 
176, 69 LEd 229 

96. Ark —Kayder v Warrick, 202 S. 

W 831, 133 Ark 491 
29 CJ p 587 note 30 

97 Pa—Gloman v Finn, 16 Pa Dist 
727 

98. Ark—Matlock v Jones, 284 S 
W 30. 171 Ark 460 

99. Ark —Matlock v Jones, supra 

1. Ark—Mashburn v North Arkan¬ 
sas Highway Improvement Dist. 
No 3, 266 SW 964, 167 Ark 68 

2 . Ark—Averitt v Dodd. 265 SW 
70, 166 Ark 563 

3. Ark —Matlock v Jones, 284 S W 
30, 171 Ark 450—Board of Com’rs 
of Road Improvement Dist No 9 
V Furlow, 262 SW 991, 165 Ark 
60 

Where road !■ to follow near 
as practicable” a named load, the 
commissioners are authorized to 
make only immaterial changes — 
Wimberly v Road Improvement Dist 
No 7 in Polk County, 266 S W 666, 
161 Ark 79 

4. Ark —House v Road Improve¬ 
ment Dist No 6, Conway County, 
261 S W 21, 168 Ark 367, error 
dismissed House v Road Improve¬ 
ment Dist No 2 of Conway Coun¬ 
ty, Ark, 45 set 60. 266 US 176, 
69 LEd. 229. 
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b. State Highways and Highway Ssrstems 

(1) In general 

(2) Location and establishment 

(3) Alteration and relocation 

(4) Abandonment or discontinuance 

(1) In Gener.il 

The construction and imptovement of state highways 
and state highway systems are, broadly speaking, gov¬ 
erned by the discretion of the officers intrusted with the 
duty, as limited by the terms of the statutes under which 
they act 

Under statutory aiilhority a slate hii^hvvay com¬ 
mission or other body having antlioiiiy over the 
conshnction and mi]ji ov( nn nl of the state high¬ 
ways may build any kind of a tboronghfare winch 
11 desires,''^ and in accomplishnig its statntoiy duties 
to nniint.mi such highways Us judgment is supreme ^ 
if exercised within its statnlory autlioritv,'^ the 
courts 1)( mg w'lthout power to interfere with its dis¬ 
cretional \ .iction wnthin the scope of its autheirity 
or the e\eieisc of jiowers confiired by statute on 
the sole giound that Us action is cliai acle nzed hy 
lack of wisdom or sound judgment,^ it being nec- 
essaiy tb.it the leview-ing jiow'cr of the courts be 


exercised with caution ^ Whcic authority is con¬ 
ferred on the state highway officers to designate, 
locate, and alter roads of the state highway sys¬ 
tem, they may do so without consent of the local au- 
thontie-s 

Plans and ^pecifu ations The preparation of a 
plan of a pro{)osed inipruvememt is not necessary 
unless rcepiircd by statute Wluic the statute so 
provides, tlie pLins and spcciricalions for the im¬ 
provement must he on file in designated offices at 
the time of advertisement for hids for the proposed 
e'ontract 

Order of construction Where a particular route 
has been legally selected and designated by the 
coniinissioii, the iiortion which shall be first con¬ 
structed is, as a lule, within the discretion of the 

board * ‘ 

Slatc-aid hiqhways The prncccdiiigs for the im¬ 
provement of statc-aid highw.iys arc slalutory and 
are invalid unless in conformity with the st.itiitory 
provisions When the local aiUhontics liave aban¬ 
doned their mteiUion of collaboiating with the state 
aulhontics in the establishment of a statc-aid high- 


6. N" r—Kvn.ttw Tux Co V Sl.Uo 
Tli;hv\'o eVimnio Sion, 1 A 419 

1 N r Mis< r.jo 

Znciense of minimum statutory width 

Sl/Ut hi^,li\\ns toniniis*-ion could, 
hv rcsoUiiion or oidiniiKi rcason- 
aldv irHMcis» miiiiiuuni slatutorv 
wnellh ot IniUiway hy acloplJrig uni- 
ioim nih /tiMriPv applu-ihlo lo 
si III hn hw.iN' —iVotth Caiolin.i 
SlnU IliK^liw.iv Oomiiiission v Younfi, 
jss s 91 L’do -N c'' 00.; 

6. T« X—Moshi nn v liollins, Civ 
Al)i», 79 s W 2el C72, error dis¬ 
missed 

PlantlxLer Bermuda gratfs up to nnd 
tom hiUK adjoining proportv iJius 
hold pioi>'i di‘“i>ito possibility that 
U ni IV spirnd lo .'idjoiniiig lands — 
Moshi ini V Uollirus, supra 

7. ^\ \—Moslitini V liollins, supra. 
Parkway 

Till proMsions of Iho Miultt 
I’arkvvav nlale to the fr.amo 

highway ns the ait oX 1927, whnh 
ini'ludod thi Inghwax lioni ytrat- 
foid lo llu Now Yolk and Corinicti- 
luf “Stale lint in thi' trunk Imo “.vs- 
tcin of highwav^,, hut inaruJist a h g- 
jsl.itivf intent Drat th» road in iiuos- 
tion ho of the parkway tjpe—Slock 
V e^ov, C A 2d lifi, 12.S Conn 405 
Gonstructlon of fifasoline station 
A gaMdini st.ition being e‘^s<‘ntinl 
incident of modern public parkwav, 
which IS a “public highv\a> " .such 
a station ma\ he tonsliurted on 
Eastern State T'arkwav' with state 
funds by superintendent of public 
works on approval of Taconic State 


I’ark < oniimssiuii m cxcriist. ol its 
power ot (oiitrol md in.inagenit nl of 
siH h pirkway, without express ftlat- 
11 lory po\v(‘r to coip’truct and nuiin- 
triin smh station — \nder‘^on v Ti- 
lonic Stale I’ark Corninission, 28 K 

Y S 2tl St2 202 AppDiv' 892 jcvers- 
inr 2C NYS2d 47 1. J 75 Misc 942, 
niid arnimtd 39 N E 2(1 289, 287 N 

Y 6(»S 

I a Mont —State ex rcl State High- 
w ly (Jornmissroii of Montana v 
[ l>i.aii<l Court of First ludicial 
Dist In and foi Ijiwis .and Clark 
County. 81 r2d 347, 107 Mont 126 
Tex — Moshiini v Kollins, Civ App , 
79 S W 2d 072, error refused 
9. Mont—State ex r< I State High¬ 
way Coniniis'^ ion of Montana v 
Distriit Coint of Fi i“.t Judici.il 
Diat in and loi Hiwis and Clark 
County, 81 I’2d 217, 107 Mont 120 

10 ND- liodc V State Highvv.iv 
Coinnii&^-ioii, 225 NW 801, 58 N D 
2 19 

11 I’a—Walialj v Alb g^heiiy Coun¬ 
ty, 29 A 2d 9, 215 l*a 509 

12. Besident en^riueer 

In view of Cien Code 5 1,51--40, 109 
Ohio H p US, and l}§ 1200, 7182, “in 
counties when a resident i ngincer 
Ins been appointed bv the .state hlgh- 
w av ( oinniissiom r to supeiirilerid 
construition ul .state highways, the 
plans and spei ifn at ions .should he 
kept on file in the ofiit e of such reRi- 
dent ongjiipcrStale v liaker, 117 
N E .901, 112 Ohio St 356 

13. Mont—Slat€ ex lel State High¬ 
way Commission of Montana v 
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r Dislrift Court of First Tucln ml 
! District in .ond for Dew is and 
Clark Coiinly, 81 P 2d 347, 107 

MonI 12G 

Wanton waste 

Kolwilhst incling: the strip siderted 
for lust (onst 1 iji (ion will in itself 
beiKlit tew i>fisons and will bo con- 
slruitid lliiough a sparsely settled 
connlTN, the loiirt is not author i/ed 
to onrruli the highway lonirnis- 
sion’s fxtnis, of its disindion on 
the ground lint a “wanton wsasto” is 
hi ing (ommittfd—State ex rel State 
Highwav Coniniission of Montana v 
Distint Coiiit ol First ludin.il Dis¬ 
trict in siiel lor Liwis and Clark 
County, supra 
Bribery 

Mil g it ions that the majoiitv of 
the ineinbiTs of the liigliwssv' com¬ 
mission acted fraudnlentl V and il¬ 
legally in luthonzing cim.struction of 
a I'ai tioiil.ir btiip of a pioposed high- 
vv.ij, that liio mimbers ailed becausi 
of I’Tonu'-is and induic'ments oHcied 
them b^ mil if sled iiersoiib, and that 
the nif'inbiijs author iz rl coii.st Tui¬ 
tion of the strip lor thi i)urpo.se of 
leieixing IxMiilits for th^msiUes and 
for the lommunitics m ve^hn h tluv 
lived stalf ninilj’' corn lusions and 
are in.sutlu icnt to chaigo bribery — 
State eX nl State Highway Commis¬ 
sion of JMontunu \ District Couit of 
First Judiiial District in and for 
Dewis and Clark County, supra 

14. Me—'Williams y Inhabitants of 
Town of Vinalhaven, 124 A. 213, 
123 Mf 605 
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way, they may proceed under the provisions of oth¬ 
er statutes authorizing them to lay out and open 
roads Where a contiact between the slate high¬ 
way commission and the county autliorilics whereby 
the proceeds of a county bond issue are to be Sup¬ 
plemented by state funds for the construction of 
ro^uls witliin the count} provides tluit the ordti in 
which the roads shall be selected shall be left to 
the disci etion of the state highw\ay commission and 
the fisc.il couit of the county, the rfia-l to be fiisl 
constructed may be agreed on jiending an a])p(Ml 
fioin an older i eijiiii mg the highw'ay commission 
to build the load on another loute wdien it under¬ 
took the coiistiuction 

Siclc7^'(il/v^ The state is not, except as requiied 
by statute, under an obligation to build or improve 
sidewalks or sidejiaths along state highways 

(2) Location and Establishment 

(a) In geiifial 

(b) Diseittiuii of highw\iy authorities 

(c) Deviation fium existing highways 

(cl) Time for location 

(e) Pioccdme 

(f) Revocation of order 

(a) In General 

state highways and state highway systems may be 
located oi laid out by the state legislature or by state 
agencies or local authorities to which it has delegated its 


power, and specific constitutional and statutory designa¬ 
tions of their location must be conformed to Federal- 
aid roads must be laid out in accordance with federal 
and state laws 

A state legiskilnrc has authority to lay out the 
routes of the highw’ays of the stale,^^ and its ac¬ 
tion with regard tluicto is binding on the other de¬ 
partments or instnimeTilalities of the state gov¬ 
ernment The legislature may exeicise this power 
through Its own agencies or cUlegilc it to inferior 
bodies-^ I'he puiposc of vesting the power of lo¬ 
cating ro.uls m county and state highway commis¬ 
sions and of not vesting it m the authorities of mi¬ 
nor political siihiltvisions is to maintain a iiiiifoim 
system 

The location of st.itc h]ghwa>s is, under the stat¬ 
utes, oidmarily v’esteel exclusively in the* st.ite high¬ 
way e)fricfrs,““ and such authoiity cannot be excr- 
ciseel 1)} the courts Jn the absence eif a grant 
of such power, however, a high wav commissu)n has 
no aiitlionly to cleleiimne llie toiite of a jmhlic 
rejael,-^ siidi jiovver is not implied fiom a jiovver 
giv'eii to ceiiistruct highways-"* 

fidcml aid load 'I he des]giialu)n and location 
of a fede lal aieleel state higliw.iy iniisl he in ac- 
c'eirelance with the juovisions of the' feeleial riiiel 
state statutes 26 So, in eirele i to eihtain fevleial aid 
on ail} i),iitieulai location of a state liighwa}, the 
location, will re the staliile sei iiejiiiies, must be ap- 
proveel by the teeleral bniean of roaels 27 


15 T(X—rarK<\ v^ A?<lieT Counlv 

(gv App, 61 VV Jd J7r», Oiiui rc- 
1 ust d 

le. Isv —IMittliiJl V Slalc 

(\>rTiini‘>.Mnri r><» S AV l*d MDJ, 247 
K\ ISS 

37. N V — Aliririo v ‘Slate 16 NYS 
J(l (.10 267 7M n \. i 

iin; 10 N V S 2d 206 170 Mis( 'Ml 

18 (la e'cilf. (• V vtoiics, 186 SE 
’.07 r.1 e, I \PF) 1S1 
L, —(’mlUi.ij \ Eoniwoi.i ITiphv\ iv 
I'oiiirii 1 ‘^‘^Jnn, 120 So .!7.‘l, 170 La 
SI. 1 i 

SC" llovKin V Slat, Lo- 

I)ulni<nt of SoulM eMrolJiii, 144 S 
E 227 146 SC 4S: eiaston \ 

SlaO Jli},]i\\a\ I)(T)utmtnt ol 
South e'.iiolina, 132 ‘S E (.NO, I'M 
S(' 402 

T< nn—M 11*^110 11 v Stall, 171 S "W 2d 
260 -SoU(hea-l( ru rinihiaind 

lanes V Dunlap 160 S W 2d 4 IS. 
17S Tenii 54b - Jolin.'-on Fremlit 
Lin- s V Davi^, 123 S W 2d S20. 
174 'Pi nil 5^ 

Purpose of North Carolina Road 
Act, Pub L 1021 c 2, IS to provide 
service to '‘all countv-seats. all prin¬ 
cipal towns, state ptiiks, and r>rinei- 
pal state institutions ”—Town ot 
Kewton V Stale Hishway Commis¬ 
sion of North Carolina, 133 S E. 522, 


621, 102 VC 1, T( In iriiift <l(njed IM 
S E 4<S';, 192 N C S'll 

19. Ariz—Kowland v Mtl'iidi 281 
1 ”07, ’.6 Am/ 611 

III- V\ itP \ I)«]'irtm<nt nf Pul'Ii< 
VVoiks .nnl 3Uiildjn>.s 160 NE 201 
t 'cS Hi 6S7 

Lri —e’luldoii V' I^oui’-i mti 

Coinnii'^siuii, 129 So 17*5, 170 Li 

S(.3 

S(' Tlovkin V State Tliplnviv Ik- 
j.aitnunl of S<MJth Caiolina 114 
SO" 227, 146 S (2 48!- e,a--lou v 

Stall llighwav 1)«ji.i r tmi nl ol 
South CaioliiKt, 112 SI'. (.80, 1 M 

SC 402 

Iiegislative, not Judicial, function 

Ttie povMi to d(1«rmin< tin loca- 
t ion of sm li hj^,h\\.a>s is ,i l.^isla- 
li\f’ not a pidn lal, 1 urn lion ’ 1 >(- 

partnniit of I’uhlic AVoiks niid Jluild- 
iriKS V 20 XT E 2d 51.6, 51S, 371 

Ill 306 

20 (Ja — e6jlfei' v Joins, LSS SE 
!07 51 (la App 4.81 
Ill Mowry v^ Ihpartmerit of Puhln 
Woiks and IluildiiiKs 177 N E 
75', 345 HI 121 -Ma< Gregor v 

Miller, 154 NE 707, 324 Ill 113 

21. Mo—Heillv V SuMar (’’n'ek Tp 
of Harrison County, 13U S W 2d 
526, 245 Mo 1248. 
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22 C - 'Pow n of Newton v State 
Tli^ )i\\ M (''oninn‘'SH)ii 1 S JO 601, 
JOl NC 160, i)ttiti()n dismiss(*il 
1 ;0 S E 61 ! 101 N C to ! 

23 JX C Town of Nivvton v Stale 
lliphwav e\mimissi()ii, sujua 

24 Mo—Slap <v nl SI Louis 
CounlN \ Stall lliRhwav Conuni.s- 
sn.n 2Sl. S \V 1. H6 Mo 707 

25 Mo -Stall I X icl St Louis 
Counlv V State Hmh\\a> Commis¬ 
sion, siij.ia 

“Refund roads” 

Under Ciiitinnial Road L 20 33, 
(ouiilv Muthoiilies tind not shale 
bie,hw.iV I oinniissnm, have lutlioritv 
lo di termini loutis of so-i alleal ‘re- 
lund ri> ids," allhouATh ‘constiuited 
undi T stale supervision” Hn* latter 
]>lnnse jeivinc; no power to siln t 
routes — Stall ex rel St Louis (\)un- 
1v V Stale Hifehwav Commission su¬ 
pra 

26. Tix -SiiiKeltarv v HeatJirnan, 
(h\ \pp 301* S VV 212, ainime‘d 
Hevilhriian \ SinKh’tary, Corn App , 
12 SW2d 150 

27. Tex—Quisenhcrrv v Mitchedl, 

292 SVV 160, 116 Tex 378—Heath- 
man V SinKle'tary, Com App , 12 

S W 2d 150, affirming^ SiriKeltary v 
Hfallinian, Civ App, 300 SVV. 242. 
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Specific constitutional or statutory designations 
As stated infra subdivision b (2) (b) of this sec¬ 
tion, the discretion often delegated to the hig’hway 
autlioiities with regard to the location of highways 
must be exeiciscd within the termb of the statutes 
conferring it, and after the legislature has definite¬ 
ly located a state highway it is not, except as pro¬ 
vided by statute, within the power of a state high¬ 
way board or commission to depart from that loca¬ 
tion Wlure the statute designates the particu¬ 
lar towns and cities through which the highway 
must pass, such designation is controlling on the 
highway authorities but, where the statute, al¬ 
though stating the towns through which the high¬ 
way shall run, permits the highway commission to 
make local changes, it has power to make changes 
from the points or jilaces specified in the act The 
geneial rules of statutory construction apjily with 
reference to statutes designating specific routes or 
highways,and, where a statute contains a map 
showing" in detail what roads arc included, such 
map IS as binding as any othei portion of the stat¬ 
ute 

Connection of county seat^ or pofttetdar com¬ 
munities Where the statute contemplates that 


county seats shall be served by the highway system 
substantially as designated on a map incorporated in 
the act, the highway commission has no discretion 
as to whether a county seat shall be served by the 
highway system 33 On the other hand, it has been 
held that, although the statute authorized the high¬ 
way commission to designate main traveled roads 
with a view of connecting all county scats, the high¬ 
way commissioner is not required to construct a 
highway befVeen two county seats where, after fair 
and adequate investigation and consideration of 
feasible routes, he has determined that it is imprac¬ 
ticable because of physical difficulties and prohibi¬ 
tive expense ,34 and this is true notwithstanding the 
highway commissioner in exercising his discretion 
to locate and improve roads must have regard for 
the declared legislative purpose of connecting coun¬ 
ty scats,3^ and it is not necessary that the connec¬ 
tion between county seats be made by the shortest 
possible route 36 

Statutes requiring highway routes to afford in¬ 
tervening communities between designated points 
reasonable connection with one another must be 
obeyed, 37 but ‘‘rc.isonable connection” does not re¬ 
quire that the road pass through the principal part 


Bond election not speclfylngr route 

(1) AVqure a paTticular hiRtiwnv 
all thiouKh a couutv m a ftderal- 
aided «itatc hl^hwav at tho time pio- 
oocdiriRM are lx R-un to raise (ounty 
funds hy n bond is'jue and wheTo the 
terms of the fhtllon for the Ixmds 
do not apecitj the pnrtirulnr route, 
Its d(*slRnation and loealion in eveiy 
pait thereof (.nti bf made legally only 
by Dh' stale highway tonmiission un¬ 
der Its own pl.ins and sjnx ideations 
with tho approvMl of thf f( deral bu¬ 
reau of roads—Sinifcdtarv v Heath- 
man TexCivApp, 300 SW 242, af- 
flrmi^d Heathman v Singletary, Com 
App , 12 S W 2d 150 

(2) AV'here a state highway com¬ 
mission in good faith, within the 
s<‘f)pt of Us authority, relocates a 
state highway after a highway bond 
cleetion in order to secure federal 
aid, and no louto \vas de.signated in 
the ord(‘r for election the taxpayers 
cannot restrain the county commis¬ 
sioners’ court Irom appropriating 
and expending th(< i)roceeds of the 
sale of hrinds towaid constructing 
tho highway—Heathman v Single¬ 
tary, TexComApp, 12 S VV 2d 150, 
affirming, ("'IvApp, Singeltary v 
Heathman, Civ App. 300 SW 243 
28. Wash—State ex rel Coyle v 

Supeiior Court in and for Walla 

Walla Count>, 223 V 3, 128 Wash 

460 

“The legislative location of a high¬ 
way is binding on the other depart¬ 
ments of the state government The 
executive department has no right to 


change the route, or sedect a dilter- 
ent route, on the basis that it is het- 
t<‘r or cheaper”—Itowland v Mc- 
Hnde, 281 P 207, 208, 35 Ariz 511 
29. Ky—Smith v State Highwav 
(Commission, 57 S W 2d 1014, 247 
Ky 816 

Oi —Hockhill V Benson, 191 P 497, 
1)7 Or 176 

3a Or—Zilosch V Polk County, 215 
P 578, 107 Or 059. 

31. Ky—Moore v Polsgrove, 293 S 
W 905, 219 Kv 410 

“And” read as “or” 

AVhere a highw^av is described in 
a statute as a joad leading from a 
partu ular point by way of two other 
points, the conjunctive “and” he- 
twc*en them may be read as “or” 
where at the time* of the enactment 
of the slaiute thcTe was no road 
passing by way of both of such 
points and It Is not practicable to 
build a road fonnectlng them — 
Moore v l^oKgiove, supra 

32. N C—Towm of Newton v State 
Highway (Commission of North 
Carolina, 133 SE 522. 192 NC 1, 
reheaiing denic^d 134 SE 483, 192 
NC 834 

33. NC—Town of Newton v State 
Highway Commission of North 
Carolina, supra 

I Considerably increased cost of 

constructing a route connecting a 
county Heat with the state highway 
system Is not an excuse for evading 
the positive mandate of the road act 

40 


requiring It—Town of Newton v 
State Highw'aT- Commission of North 
Carolina, sui>ia 

Departures as to other county seats 

The fact th,it the highwav com¬ 
mission had m idc radical departures 
in roads connecting other county 
seats with the stale highwav sys¬ 
tem IS not an c'Xc use for evading the 
positl\e mandate of the statute in 
another particular ease—Town of 
Nc‘Wton \ State Highway Commis¬ 
sion of North Carolina, supra 
JTanctlon with another route 

Slate highway connecting two 
county se.its cannot be* terminal ed 
thirttfn rnilc s Irom one by Junction 
with another route—Carlyle v State 
Highway Commission, 136 SE 612, 
193 NC 36 

Boad running to corporate limits of 
county seat, but not through the 
towm as foinurly, does not connect 
the town with the state highway 
system—Town of Newton v State 
Highwav Commission of North Caro¬ 
lina, 133 SE 522 102 NCI, rehear¬ 
ing denied 134 SE 483, 192 NC 834 

34. Tenn —Cheatham County v. 
Baker, 64 S W 2d 31, 16 Tenn App. 
1 

35 Tenn—Cheatham County V. 
Baker, 30 S W 2d 234, 161 Tenn. 
222 

36. Tenn —ChChatham County v. Bak¬ 
er. 64 SW2d 31, 16 Tenn App 1. 

37. “Intervening community” 

(1) "As used in the act 

I an ‘intervening community* is intend- 
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of a community It cannot be held as a matter 
of law that a town is disconnected from a state 
highway system when a road passes within three 
hundred feet of its railroad station 

Requirement that highways shall run to, near, or 
touch certain communities A requirement that 
highways shall “extend, as nearly as possible,” along 
described routes, and “shall touch” designated towns 
does not require that the highwa>s go through such 
towns and accessibility, rather than actual con¬ 
tact, IS required 

“To” a named city, in a statutory description of 
a route, has been held to mean to the city limits 
The term “near,” as used in a statute requiring 
a highway to be near a named locality, is indefinite, 
and im])lies th«it considerable latitude is given the 
authorities in fixing the exact location 

Designation of route without specification of 
higJnoays Where the statute providing for a high¬ 
way system designated particular routes without se¬ 
lecting the specific highways, the department vested 
with authority to make final decisions in the car¬ 
rying out of the work has authority to select the 
p.irticulcir highways within reasonable limits on the 
highway mute designated by the statute 

Highway not picviously located Where a road 
designated as a highway route has not been pre¬ 
viously definitely and finally located, it may be lo¬ 
cated by the state highway commission on taking it 
over and incorporating it as a permanent link of 
the state system of highways 


Trunk highimys. Where the intention of the 
constitution is apparent, trunk highways provided 
for do not extend within the limits of cities of the 
first class 

Superimposing routes. In locating state high¬ 
ways It may, at least in the absence of statutory 
prohibition, be proper to locate one highway on the 
roadbed used by another for a short distance out of 
the particular terminal point 

Effect of laying out The laying out of highway 
rights of way by the state highway commission 
manifests a purpose to acquire an easement in the 
entire width of each highway for the use of the 
public, although only a part would ordinarily be 
used for travel 

(h) Discretion of Highway Authorities 

In the location of highway Improvements, highway 
authorities are commonly regarded as vested with broad 
discretion, to be exercised in conformity to governing 
statutes, the courts will not interfere with the exercise 
of such discretion unless It is abused In locating state 
highways, the primary interest to be considered is that 
of the state at large, rather than any local or private 
interest 

Subject to specific limitations imposed by the 
constilutiondl or statutory provisions under which 
they act, the authorities intrusted wuth the supervi¬ 
sion and control of state highways and state high¬ 
way systems oidinarily are vested with discretion 
as to the location of jiarticul.ir highways and 
routes,4such a discretion must, however, be ex- 


od Jiv the turi' to nuan per¬ 

sons living" mi)re or h’sc m plOXlnlll^, 
who for tlie puipose of t^a^ el bt- 
tween the prinnijal cities nientionfd 
on tlu routes dt fln< d would natural- 
1\ s( h c t approximat e]\ the sani< 
route or geneial diTe(tion of truvel ” 
—Fislier V DejiaT t ment of I’ublu 
Works and Buildings, ]70 NE 28d, 
'Its 111 222—A\'atts v Department of 
]\il)lu Woiks and Buildings, 16d N 
E 201. 201, .t28 111 587 

(2) J’arlieular routes held not to 
pass through “intervening < ommuni- 
ties “—Fishtr V Department of I’ub- 
lit Woiks and Buildings, supra— 
A\’^itts \ Department of Public 
\\^)rks and Buildings, supra—I’eople 
e\ 111 Ciieeiu v State Department 
of Public Woik.s and Buildings, 234 
Ill App 111 

Reasonable connections held afforded 

Ill —Mowrv V Department of Pub¬ 
lic Works and Buildings, 177 N E 
753, 345 Ill 121—Flatt v Depart¬ 
ment of public Works and Build¬ 
ings, 1G7 NE 772, 335 Ill 558 
38. Ill—People v Department of 
Public Works and Buildings, 168 
NE 396, 326 Ill 589 


39 Nr --Johnson v Board of 
Tom IS of Wake Countv, 135 RE 
618, 192 NC 561 

40. Da—Douisiana Highway Com¬ 
mission V (\)rmMr, 128 So 56, 13 
La App 459 

41. La—Louisiana Highway Com¬ 
mission \ Cormnr supra 

42. Mich—Bogers v Cit> of Jack- 
son, 231 NAV 621, 251 Mi< h 256 

43 Mo—Benton County v Stale 
Highway Commission, 52 S AV 2d 
995 

Construction of highway within 

two miles of town constitutes sub¬ 
stantial compliame with Htatutor> 
requirement that it be “near” town 
—Benton County y State Highway 
(^)mmlsslon, supra. 

44. Ill—Chicago, N S & M R Co 
y Illlrinis Commerce C’ommission 
ex rel I>epartment of Public Works 
and Buildings. 188 NE 177, 354 
111 58 

Department of public works and 
buildings 

Ill —Chicago, N S & M R Co V 
Illinois Commerce Commission ex 

41 


rel Dejiartment of Public AA^orks 
nnd Buildings, supra 

45 NC—Smith y Stale Ilighw'ay 
Commission, 139 SE 006, PM NC 
333 

46 Miiin—Slate v Babcock, 220 N 
W 408, 175 Minn 103 

Such a construction Is authorized 
by (onsiderat ion of the nrgum^nts 
advamtd in fayor of enactment of 
the provision and is not ])re< hided ns 
imposing an unequal tn> liurden on 
the first class cities or Jiecaust the 
stopping of the highvva\s at cit\ lim¬ 
its and continuing thc^m from oppo¬ 
site tilv limits would prevent c on- 
tinuilv of travel or because of the 
necessity ot connecting two large 
cities where they are in fact adjoin¬ 
ing and in effect a continuous munic¬ 
ipality—State v Babcock, supra 

47. Fla—En/lan v Stale Road De¬ 
partment, 165 So 695, 122 Fla 527. 

48. NC—North Carolina Slate 

Highway ("ommission v Young, 158 
SE 91, 200 NC 603 

49. Ariz—Rowland v McBride, 281 
P. 207, 36 Ariz 611. 
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eiciscd within the limits imposed by constitutional 
and statutory provisions Where the statute con¬ 
fer s on the state hij^hway commission power to 
abandon or change any part of the state hij^rhway 
system, It IS j^iven a broad discretion in the selec¬ 
tion of the routes to make up such hij^hway sys¬ 
tem So, where the statute authorizes the desij^- 
nation and consti iiction of roads to connect pnn- 
cip.il population ctultrs of the st«ite, without nam¬ 
ing: them .dlbou^h limilinu: the number of miles of 
road which may be constructed, the state hij^^hway 
authorities are ^ivcii <hscT(_tion as to the choice of 
the ])o]>iiIation ccnteis to be connected and in the 
location of the loads connectinj^ them 

Jiflcci of (jcnctal (h ^ifjnation of ionic. The fact 


that the p^cncral route of a hijjhway i^ prescribed 
by statute, as where its terminal points are fixed or 
cities, towns, or other intermediate points arc des- 
ij^nated through which the highway must pass, does 
not otherwise restrict the discretion of the highway 
authorities as to its location So a statutory des¬ 
ignation of a road as running south and west 
through intermediate points to another designated 
point does not recpiire that it must run either di¬ 
rectly south or directly west at any given point 

Judidul control and ic7'ic7o of discretion. The 
coiiits will not interfere with the location of a 
highway route or highway in the absence of an 
abuse of the discretion vested in the highway au¬ 
thorities,as where their action is clearly unrea- 


Ark—IIiKt»''V'«v ('’orurruMsion v 
Salin« Vom\\y 171 S W 12(i hO 
Ga*-Muipl« V Mti( on (’*ounU, H6 S 
K 1 (j 7 CJa XTiO ],i(kson v 

Stalo Hiring IV T)(*j)ar Inu nt ot 
(UMir^ia. IIS t; r. St7. K.l <3u 4.It 

nl--M^»^^rv \ 1 of Put»- 

11( Woiks and Tiuildini.*s, 177 N10 
Tf. I, ,11 n Ill 121 —nut \ D<p«rt- 
iruiU of rul)lir AVoiks and Ituild- 
iiiKs 1(>S N 10 117 I Ifi 111 I0(.— 

I)« p.i r (!n( nt of T’ublii "Works and 
IJnildinn'^ ^ Sp.ino^b , 158 N 10 520, 
:i27 Ill 122 

Ln -(Uaiborin v nouismna lliptivvnv 
('onuni!-. oori, ‘18 So 172, 151 

74 I 

Md Murpliv V Uhl, 14S A 5(iG, ItU) 
Md 7 

X ('ohuiri V IhMTcl of (\)nrr.s o( 
Sw.iin (’ount\ 121 S 10 272, 101 N 
(" GS -(’ann'ion v Sl.ito 
("’ornmission, IJ.I ,S JO 4<)5, 188 M 
8t 

Tt'iin-- Ulicathani (\>nnt\ v llalv(*r, 20 
K \V 2a 2.11, 101 Tonn 222 (Uuath- 
am ('oiinlv v llakoi, 04 SAN 2d 21, 
16 T« nn \pp 1 

50 111 ] Inii'nl of I’nhlh 

V\i»iks and linildinKs v Pittman, 
180 N 10 1‘il, 155 111 182 -Jlovdtn 

^ lJ«partiiunl ol I’uldir tV'orks and 
IbiildiriKs, 182 N 10 270, 2 PI Ill 

201 -Mourv V La'partiru’nt of Puh- 
lit Works .ind lluildiiins, 177 N TO 
752 1 15 111 121—FisluT V Dopart- 

iiM nt oT J'uldn AA^orks and Puihl- 
170 N 10 2St, HS 111 222-- 

St<w*itl V I a |).ar t irifrit ol Public 
W’otks and Puildinns, 108 N R 204, 
2.16 111 Ol.l -Haves v J»opaTlnn*nt 
ot Publu Works and PuildinKis, 168 
NIO 204 226 111 212-~AA"utts V 

lT,,partment of PirViln Works and 
Buildings. 160 N K 201, 228 111 587 

La (’rU'hton v Ijouisiina Hijihwjiv 
(''omnn.saion, 12!i So 27.2, 170 La 
862 

N U —(''arl>U‘ v Statp TTi^jbwav Com- 
misslon. 126 SIC 612. 103 N (- 36 - 
Tovvn of Newton v Stale llig;bwav 
Commission of North Carolina, 133 


SIO .522, 102 NC 1, TtheannK de- 
nnd 114 S TO 48 I. 102 N <"■ K.lt 
SC—-Itovkirr v State TTiKbwav TOe- 
partnieiit of South Cartjhna, 144 S 
K 227. 146 SC 48 1 
Letter of law held not dlsreg-arded 
in tonslrmlion ol ainlnt^uoiis slrtute 
to nrve hi^hwav lommission some 
disrrilion in lot.niion of pro|)osed 
hikhwciv s — Louishina Hiphv^aj- Com¬ 
mission \ <'ormMr, 128 So 56, M La 
App 4 59 

51. Ar 17 — Rowlarnl v MrRnde, 28ll 
P 207 55 \n/ 511 

52 Mo- (Aistilo A .St.ift IIit^hAvav 

('ommissiori of ATissouii, 279 S AV 
67 5 5 1 2 Mo 214 

53 FI 1 —Morrison v Farm. 11, 171 
So .528, 12l> Fla 285 

Til “lopiHrmmt of Piildn AA'orks 
and Hiiildm^s \ S<Ti1mTi, 194 NIC 
5S 7, 5 59 111 52 7 ChitaKo, N S ^ 

M Tl V Illinois trimmer re 

("'ommissnni ex rtl Hip.irtrmnt ol 
Puhln Works and TTuildiiiK''. 188 
N 10 177, 251 111 58 Povden V 

Dipartmi'tit of Puhln A\ or ks arni 
PniKlmi.s, 182 N 10 579. 2 PJ 111 

5li2 -M«)wrA V ]>Lptii Inn'nt of l*uh- 
In AVorks and Ruildin^rs, 177 N 10 
752 2 15 111 121 -Stew.Ill v J>e- 

partnnnL of l*uT)lir Works and 
JluildniKs IbS N 10 572, 5 56 111 513 
--Hivts \ Hepartrnenl of T'uhln 
AAA)iks and TInildini;s, 168 NIO ,56 4, 

2 50 Til 22 5--])« p trti7ierit of l*ul>lic 
AA’^orks and Jluildinyrs v M(- 
Cau^,h,‘v. 165 NIC 79.5, ,5 52 Til 416 
W il« \ \ Hepartment of Puhln 

W^orks and T5uildini;s, 161 NE 782, 

2 50 Ill .512—Walls \ I)eparlm«‘nl 
ot T*uldic Works and Tluildinps, IbO 
N 10 201, 328 Ill 587 

K\ —Smith V State T-Tijfhwav Com¬ 
mission, 57 SW2d 1014, 247 Ky 
816 

La -Tjouisiana Hiffhwav Commis¬ 
sion V Cormier, 128 So 5b, 13 La 
App 459 

Miss—Trahan v State Hijfhway 
Commission, 161 So 178, 169 Miss 
732. 


Mo ^—Palmer v State PfiKhwav Com¬ 
mission 69 S AW 2d 653, 224 Mo 
1070—P< rilnn ('ount> v Slate 

IIiRhwav Commission, 52 S AV 2(1 
995—Sele( man v Matthews, 15 S 
VW2d 788, 121 Mo Ui47, 62 A L R 
.512—("'.islilo V .St.»t(' HiRfiwav 
(Commission of Missouri, 279- S AV, 
67 5, 112 Mo 24 4 

S ("• —fJ'iston V State" HirTiwmv T)o- 
p.irlrrn'nt of South (Auolina, 122 S 
1C 680 1 24 St"’ 4 0‘» 

I Ttuin Cln.Uhirn (’’ouiity v Laker, 64 
S A\" 2d 51, 16 T('nn App 1 
Power to determine “ ‘the more 
specific and detailed locations’ un¬ 
quest lonahiv Larri**s with it the dis- 
(Ktioirirv riRht in tin* ronimission 
io huild th(' hiRhwuv on sin h a lin(» 
ns It rniRhl think proper Tietw'oen the 
points (hsiRnated in tin' net"— IjOU- 
isi.in.i HiRluviv Commission v (\>r- 
rniet, 128 So 56, 5 8, J2 La App 4 59 

54. Mo—J'aliin*t v State lIiRhwav 
Commission, 69 S AV 2d 6.53, .231 Mo 
1070 

55. Ga Tvlai kwell v State IIiRh¬ 
wav Board of GeorRia, 160 S TO 502, 
J72 Gi 192—T(mn of Carnak v 
Stalt IIiRliwny Bo.nrd, 145 SE 267, 
166 Cl lo'i—Jackson v State 
HirTiwiv Dtpartment of Georg-ia, 
138 S TC 817, 164 Ga 43 4 

Ohm Slate \ Shuff. 152 NE 300, 
20 Ohio App 4 52 

T»'nn - Cheatham (’oiinty v 15ak(*T, 30 
SAV 2d 2 11 161 Tenn 222 

Reasons for rule 

(1) "The priviloRO of 
constructiiiR a hiphwav fan a line 
whifh the commission thinks proper 
between designated points] Involves 
a question ot mr re administration’’ 
—Tjouisiana IliRhway Commission v 
Cormier, 12S So 56, 58, 13 La App 
459 

(2) The power to determine the lo¬ 
cation ot state liiRhwavs is a legisla¬ 
tive, and not a judicial one—Depart¬ 
ment of I’ublif AA'orks and Buildings 
V. LeRff, 29 N E 2d 515, 374 Ill 306. 


42 



40 C J. S, 


HIGHWATS 


§ 179 


sonablc, arbitrary, or capricious,®® or unless they dent;®® and this is true although the court may 
have acted fraudulently, corruptly, oppressively, or differ with them as to the wisdom of their action,®® 
with gross injustice,®7 or under mistake or acci- their decision being conclusive if there is room for 


ZnterferexLoe only in “extraordinary 
■itnatione” 

Tex—San l*atricio County v Max¬ 
well, ClvApp, 56 S W 2d 295, 296 

Pailure to investigrate routee 

(1) “A decision by the eommission- 

er to construct a parallel road 
, reached without a fair and 

reasonable lrivestij?ation of ttasible 
routes which would meet the declared 
purpose of the hi^fhwav statute 

would ho a Kco&s or palpa¬ 
ble abuse of discretion, and, in lad, 
a failure to exercise distreiioii, 
amounting- to an ailiitrary and capii- 
cious exercise of powei *’—(’’healham 
County \ Uaker, 30 S W 2d 234, 238, 
161 Tenn 222 

(2) Failure to make location sur¬ 
vey h<‘ld not to show that investiga¬ 
tion oi routes was unfciit and inade¬ 
quate—ChCfitham County v Hakei, 
64 SW2d 31, 16 Tenn App 1 

Farallelingr other roads 

The location ot a stale-aid road 
ne,ir anotlier parallel road does not 
ssliow an abus(' of discretion whe-re 
the new load is rnon oc onomical, 
molt direct, and safe?—JUaikweJl v 
Plate Highw'ay Hoard of (leoigia Ifitt 
P K 503, 173 Ca 192 
Disci etion held abused 
111—Oepailinent ot I’liblic Works 
and Jtuildings v P« hlioh, 191 N 12 
f)S7, ;5') 111 137 

Discretion held not abused 

Aki —JioiK hdle V Slat(* Ifighwav 
(V)rnm issioii, JOO So 884, 211 Alu 
474 

Fla Morrison v Faint II, 171 So 
528, 120 FJa 385 

G.i ' r.l.ukwMll V Slate Highway 
Hoaid oi Gtoigia, 160 ,S K 50 i, 173 
Ga ’.92 Jackson V ►‘‘tlaLe llighvN nv 
T)« pal tint lit oC Gloism, 1’8 .S F 
847, ]6t (.a 434 

111 — 1)« jiai 1 me nt of I’ublic W(uks 
and l>uildings v Fisln r, 4 A F 2d 
8 1, 364 111 191—Dejiaitrrnnt of 

J’ubln \\t)tks and I’.uildings v 
I’lUnian, 189 NF 19J, !5.’S Ill 482 
— IJovden V Jicjiai 1 nieiit of T’ubln 
■\\()iks and TUiildings, J82 JNJ F 379, 
3 19 111 363 - Di j)at tnu nt ot I’ublic 

\\ orks and liuildings v Ghalland 
181 NF 405, 318 111 38.';—Mowr\ 

V 1)( ptUtirn nt of J’ublu V^ orks and 
Huiiamgs, 177 NF 751, 345 111 121 
— Stew ait V Jicpaitmcnt ot Public 
Works and Buildings 168 NF .172, 
316 111 513—Hitt V Departmt'nL of 
]*ublic Works and Buildings, 168 N 
E 337, 336 111 306—Departmtnl of 
I’ublic Woiks and Buildings v Ep- 
peison, 164 NE 676, 333 111 ,313— 
^Vllcy V Iiejiartment of Public 
Works and Buildings, 161 N E 783, 
830 Ill 312—Department of Public 


Works and Buildings v Rpanogle, 
158 NE 526, 327 Ill 122—People 

V Department of Public Works and 
Buildings, 158 N E 396, 326 HI 589 

La—Claiborne v Louisiana Highway 
Commission, 98 So 172, 154 La 
743 

Md—Murphy v Uhl, 149 A 566, 159 
Md 7 

Mo—I’tilmer v State Highway Com¬ 
mission, 69 PW2d 653, 334 Mo 
1070 

Ohio—State v Phuff, 152 N E 300, 20 
Ohio App 4 12 

SC—Sloan V Slate Highwa> Depart¬ 
ment. 148 RE 183. 150 SC 337— 
Hai grove v .sawyer 116 PE 685, 
149 S 79—Northwestern Ry C^o 

of South C.irolmn v Ptatt* Ilighwav 
Dtparinicnt of Sc)uth (''arolina, 141 
PF 926. 1 17 SC 100—Gaston V 
State Tlighwav’- Department of 
South Carolina, 112 PF G80, 131 
PC 102 

Tenn — Cheatham County v Baker, 61 
SAV2d 31, 16 Tenn App 1 

56 \ri7—Rowland v McBride, 281 

P 207 3.5 Arm 511 

Ga—niackwill \ State Highw'av 
Board of Georgia, 169 .P F 501 17J 
Ga 392—Raines y Terrell (’ountv, 
151 PF 509, 169 Gi 725—Murjih 

V M^con (''c>unl\ 116 ,P F 845, 167 

Gn 859- Miplfbv V Holder, 113 S 
F 59b 166 Gi 512 

Ill—Weber v Defmtrnent of Public 
A\^)il;s and Ibiilding*-, 195 NF 127, 
360 HI 11- -l)(‘partrnent of Public 
AV'orks and Buildings \ P( bin b, 
194 NF 587. 159 111 537—('bu ago 

N .P tVL M It Co V Illinois Coin- 
iu( n e t'omniission ex i«l Depart¬ 
ment of J’ublic AAoiks and Build¬ 
ings, 188 NF 177. b54 111 58 

Itov df n V T)«pailment c»f Rublic 
Works and IJuildings, 182 N F .179, 
319 111 16 >—DepartnunI ol I’ublic 

AVorks and Buildings v Cballand 
181 NF 405. il8 HI 38.5—An>VMV 

V Department of Pubin Works and 

Buildings. 177 NF 75,3. 345 111 

121 Hitt V Department C)t Piildie 
Works and Buildings, 168 N F iil, 
3.16 Ill 306 

K\ Smith V Stale Highway Coru- 
missiem, 57 P W 2d 1014, 247 Kv 
816 

La —Claibeirnc v Lemisiana HighwMV 
Coinmissjon, 98 So 172, 154 La 74 3 

Md"-Murph> v Uhl, 149 A 566, 159 
Md 7 

Mo—Palmer v Slate Highway Com¬ 
mission, 69 S W 2d 6,5J, 3 34 Mo 
1070 

NC—T’nrks v Board of Com’rs of 
Lenoir County, 120 SK 46, 186 N 
C 490 

Tex—Nairn v Bean, 48 S W 2d 584, 
121 Tex 355—State Highway Com¬ 
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mission v Humphreys, Civ App , 68 
S VV 2d 144, error refused. 

67. Ill —Department of I'uhlic 

Works and Buildings v Legg, 29 N 
E 2d 515, 374 III 306—Wcdier v De- 
pai tnient of Public Works and 
Buildings, 195 NE 127, 360 Ill 11 — 
Department of I’ublic Works and 
Buildings V. 1‘ittman, 389 NE 491, 
355 in 482—('’himgo, N S & M 11 
Co V Illinois Commerce Commis¬ 
sion ox r(?l Departmemt of Public 
AV^ork.s and Buildings, 188 N E 177, 
351 HI 58—Bov ele-n v Deiraitnu'nt 
of I’ublic Works and Buildings 182 
N F 379, 319 Ill .363—Mow^ry V' 
Department of T’ublic We>rks and 
Buildings, 177 N K 75.1, 345 Ill 121 
— Stewart V Department of J’ublic 
AVorks and Buildings. 168 N F 172, 
3.16 HI 513 

Mo—Pelecman \ AI.ilthews 15 PW 
2d 78S 321 M(> 1017. 63 A I, R 512 
Ohio—State* V Shull, 152 NE .300, 
20 Ohio App 4 12 

Tex—Nairn v Bean, 18 S AA^ 2d 584, 
•21 Ti'' .355—Tleatlirruin v Singii- 
tar> Com Apj) 12 P W 2cl 150, af¬ 
firming Singe liarv \ HeMlhnmn, 
Civ \pp, 100 SW 212—San Pntii- 
rio Countv V Mavwe'll Civ App , 56 
R \V 2d 295 

“in lllie location of high- 

w.iNs] the commission cx- 

( re isi s an administrative and quasi 
bgisl.iiive* tune Lion which, when fn‘e> 
fieim 1i iud e>i eeirniption, ennnoi be 
re\ie‘WeMl by the eourts” Boiiehedle* 
V Strite Higliw.iv Commission, JOO 
So 884, 889 21 1 Ala 471 

Corrupt Ol oppiossive action held not 
shown 

111—M«)Wiv V I>Mbu tnient of Public 
Works .inel Buildings, 177 N 753, 
34 5 Til 121 

Fraud or corruption held not shown 

Ala —Bouehelle v Slat* lllgln^av 
CfUTunIs.sion, 100 So 881, 211 Ala 
474 

G-ood faith held shown 

T( nn Clu atham C’ountv v Ikike^r, 
64 SW2d J1, 16 Tenn App 1 

58. Te^—Nairn v Bean. IS R AV’'2d 

581, 121 TiX 355—Ileatbru in v 

Single trii v , Com App , 12 S AV 2d 

150 afTiiming, Single larv v Heath- 
ru.in. Civ App 300 SW 242—San 
Patne lo (N)untv v Maxw'edl, Civ 
App, 56 SAV2d 295 

59. Ill - -AVe ])<*T v Department of 
T'ubhc AA'orks and Buildings, 195 
NF 427, 360 Ill 11—Department 
of Public Works and liuildings v 
Pittman. 189 NE 491, 355 III 482 
—Chic.ago N S & M R Co V 
Illinois Commerce Commission ex 
rel Department of Public Works 
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a reasonable difference of opinion 6^ In locating* 
the route of a state highway as authorized by stat¬ 
ute, a stale highway commission acts in an ad¬ 
ministrative cap«icity notwithstanding it is required 
to exercise judgment and discretion, hence certi¬ 
orari will not lie to review its determination®^ 
Wheic the power of designating a highway route is, 
under the statutes, vested in the state highway de¬ 
partment and not in the county officials, the state 
highway commissioners arc necessary parties to any 
litigation affecting the exercise of such power®" 
Where the statute provides that no action shall be 
maintained against the bigliway commission to de¬ 
termine the location of any state highways or por¬ 
tion thereof except by the road-governing body of 


the county in which the road is situated or the coun¬ 
ty seat or principal town affected, the action of the 
highway commission cannot be reviewed by the su¬ 
preme court in an appeal from a judgment sustain¬ 
ing a demurrer to a complaint in an action brought 
by citizens and taxpayers 
Factors to he considered In locating state high¬ 
ways, or highways on which state funds are used 
or which arc treated as part of a state-wide system, 
the primary interest to be considcMcd is that of the 
state at large, and the general public good, and not 
the interest of any particular locality or any private 
interest As between two possible routes, com¬ 
parative costs of construction arc to be consid¬ 
ered,®® but arc not, of themselves, a determining 


nnd Huilditu^M, ISS N 10 177, Itr»1 

III FiS 

Mere bad JudGrmetit dors not show 

«hus(‘ of diM<i(lion — Davidson v 

Wrllh, Tt*x(hvAjip, 21*1 SW r»lS 

ea III-—D« parlm# nt of Dublic 
WoikH and ]{uildin«s v ritlnian, 
ISS NE 101, 355 111 (UinaKo, 

N S M H Co V Illinojs (\)m- 
rnrr<r roinrnissjon <x i< 1 Diparl- 
nn 111 of I’lildK Works and Ikuld- 
hiKM. 1S8 NE 177. ,551 Ill 5X- 
Do\drn v D(r»arD“^nt ot I’lihlK 
Works and Diuldlnus, 1S2 'N* hi 370, 
31') Ill *!(»'{- TUowrv v D. imTtriunt 
of rublic Winks arid Duildiii^cs, 177 
NE 7.5•{ ‘Ur» Ill 121 

61. N'T—Mill lor of SIk rm.rn, 133 
N Y S 031, 70 Mlsi 45 

29 C J p 4 00 rioto f.O 

62. Ti‘X--S,m T’nliiiin Conniv v 
INTjiAWill, C^iv App no R AV'2d 205 

63. JSC — I’ark.T \ Slati TTi^-hwav 
('oniiiiis ^loii. 111 RE .S71, 105 N" C 
7S 5 

64. FijiSiblov V VoliisJM Counts, 

2 So 2d .57S 117 Fla 302 --T.owis 

V Eoon 107 Ru 140, 01 Fla 

11 S 

Ill Wihrr \ Dt]>Mrtni<nt of I’uhllc 
AVoiks and BvnUlin^'M, 10.5 NE 427 
3()0 111 11- 1 )i‘]>.ir 1 nil nt ol ruhlu 

Wink}- nnd I’uildinps v I'itlrTian, 
IS'J NE 4 01 3.35 111 4 S2-- Chn 

N S X IM It Co V Illinois Coni- 
niiTii C''(>nnm'"-,n)n ix ril Drpnit- 


ment ol 1 

IMililii Works and Build- 

Jngs, ISS 

N JO 

177, 35 1 in ,5X- 

- De- 

pn r t iru n t 

of 

Publie AN Ol ks 

and 

Buildings 

V 

Chalbmcl 1X1 

N T'" 

405 NS 

111 

3X5 h’lsber v 

De¬ 

partinent 

of 

Public. Works 

arie! 

Bui Id in gs 

170 

N E 2XJ, 338 

Ill 

222 Sli v\ 

at t 

V D( par t rru nt 

of 

I’uldn AV 

Ol ks 

.iiul Buildings 

16S 

NE 17 2 

1 111 

Ill 513—Hitt A 

D. - 

par inienl 

ol 

J’ublic Works 

and 

Buildings 

1 (iX 

NE 117, 336 

HI 

306— I'Uatl 

[ \ 

Denial tnic'iU of 

T*uli- 

lie AVorkfa 

.md 

Buildings 167 

N E 

772, .115 

Ill 

558—Department of 


Public Workfa and Duildings v 


MfCauMhrv, 163 NE 705 332 Ill 
410—Wilry v Dcpaitmont of Fnh- 
lii ^Vo^k^ and Buildings, 161 NE 
7X3 330 111 312—Watts v Depait- 
rnent of Publit* Works and Build- 
inK-i, 100 NE ?01, 328 Ill 5X7— 
J)r])artni( nt of Public Works and 
Building*? V RpanoirU, 15S NE 

526 327 111 122—Prople v Dcpait- 
ni( nt of I’ubhc Works and JUiild- 
ini^'s 1.58 NE 300, 326 Ill nx')— 
MricdiiKOi V Millrr, 1.S4 NE 707 
524 Til 113 

TjR—L ouisiana Tfi^bway Comnnssion 
V (N)rniiei, 128 So 56, 13 La App 
4.50 

Md—Murpbv v Uhl, 140 A 56C, 150 
Mcl 7 

Okl—Board of Coin’rs of ranaduin 
Countv V Rtatr Biffbvmv Com¬ 
mission 55 f’2d 100, 170 Okl 207 
Tox—lOlliott V El\ Ci\ App , .5S R 
AV 2d X 10 rrroT it fused—Mosel v 
III al, Civ App , 49 R AA’2d 475, er¬ 
ror Tt'fusid 

AVis - -\t,nt«\\ V ITolchkiss 206 N AV 
MO, ISO Wis 1 

Wliere two routes are cou8lder<>^ 

hit?huav riununities have iiKbt lo 
s»‘b < I tilbtr, as lust interest of stall 
niav tippi ar—VA^^eher v Dtpailincnt 
of I'ublli AVorks ond BuildinfiTf,, 195 
N10 4 27, 300 in 11— Holden \ De- 

jiarlnient of I’ubln Wtnks and Build- 
1X2 NE 170, 340 III 363— Mow- 
ly V Dipsitment of I'uldic AV^orks 
and Buildings 177 NE 753, 345 Til 
12 I — RlfW.irt V Dtpuilmeiit of Pub¬ 
lic \Nf>iks md Buildintrs, lOS NE 
172 110 111 513 

**Tlie county seats and principal 
towns of the state tonstiluUd im- 
poM.int units of the ^eneial public 
whic'h the law did not intend plioiild 
he Mide-ti i< kc d —Town ot Nc w’ton 
\ Stale lIiftlivNav C^nnmisslon ot 
\oitb (’.iiolina 111 RE 1X1, 4S1, 102 
\C X14 dcn\inf^ rebeanns 123 S 
522 102 NC 1 

*‘A local custom of travel may be 

disrc raided where anolbt r load 
ser\ cs the pt'iipb* of the ntatc* better 
and ut the sanu time meets the re- 
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quiremenls of the inhabitants of the 
particular plac . s ■w'hich it is to 
serve”—Hovdtn v Department of 
I‘ubli( Works, and Building’s, 182 NE 
379. 383, NO 111 35 1—Mowjy \ De¬ 

partment of I’ublic VV^orks and Build¬ 
ings, 177 NE 7.3 5, 751, 345 111 121 
XiOSS of tourist trade hfid not 
ground loi in joining tonsLruttion on 
route si 1(‘( U d 

Tex—Rt.^le Tlighw^av Commission v 
HurnpliTcjs Civ App, 68 S V/2d 
141, erioi It fused 

AVis— Agnrw a Ttotthkiss, 206 NW 
X40, 1X0 AV'^is 1 

Results of judgment 

‘In a i ase . Involving the 

construction of a a(,itulc [providing 
as to a highw iv route] aftec ting the 
toner,il mti rest of the traveling i)uh- 
lu. wi think ilic palpable resulbs of 
a judgment can iegitmiately be t.ski n 
into account ,is ari essential element 
111 piopi rlv cb tc rniining the contro- 
veisv "—Louisj ina Highway C'om- 
mission V Cormier, 128 So 56 6S, 13 
I^a A tip 4 50 

Disregard of primary interest of 
state not shown 

E\ idi nc e lield not to show that 
public vNorks diparlment's location 
of loads d isi cn;,irded piimnry inter¬ 
est of st.ite at large—Mowi\ v De- 
paitniinl ol Piiiilic AVoiksand, Build- 
mg=< 177 N E 753. ,H5 111 121—Waltn 
V Deii.trtinenl of J'uiillc AA^'orks <ind 
Buildings l(,o NE 201, 328 Ill 5X7 

65. (lu— II inns \ Terrell County, 
151 SE 5()M 160 Ga 725—Murph 

V M’non ("oinitv, 14G SE S45. 167 
Ga X50_]Mfk‘^on v State High- 
war^ r>« 11 IT 1 me nt of Georgia, J38 S 
E X17 IM Ga 4*14 
Ill—A\ ( be r \ Depi^rtmerit of Public 
Works jnd Buildings 195 NE 427, 
360 Til J1 — licpirtment of Public 
AA5iiks and Buildings v Pittman, 
1X9 N E 10 1 355 Tli 482—Depart¬ 
ment of Puldic Works and Build¬ 
ings V ChalJarul 181 N E 405, 348 
111 3X5—Hitt V Department of 

Public' Works and Buildings, 168 
NE 337, 336 Ill, 306—Wiley v De- 
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factor Directness is also to be considered,®"^ 
but IS not necessarily conclusive.®® Other fac¬ 
tors which, in the application of governing stat¬ 
utes, have been held properly considered in locating 
highway improvements are comparative cost of 
maintenance,®*'^ safety,"^® relation of the particular 
road whose construction is under consideration to 
the other roads of the state-wide system,adapta¬ 
bility to the persons using the route,probable 
amount of travel,volume of traffic accommodat¬ 
ed,'^'* accommodation of future, as well as present, 
traffic,'^*'* convenience in the operation of traffic,*^® 
the service of as large a territory as possible,'^'^ 
the securing of main trunk line routes through the 
slate,comparative topographic and construction 
difficulties,'^® center of population of communities 
served,^® and customary line of travel A pro¬ 
posed route which has been the princiiial and ac¬ 
cepted means of travel for a number of years must 


be presumed to be a direct and feasible route, or 
the most direct and feasible one ®- 

While an avoidance of grade railroad crossings is 
desirable, it is not necessarily controlling as to the 
discretion of the highway commissioners m the lo¬ 
cation of a highway,®® 

State highway authorities properly exercise a dis¬ 
cretion which they ]JOssess with regard to the loca¬ 
tion of a state highway in selecting a location on 
which the federal authorities are willing to extend 
federal aid ®'* 

Surrender of discretion Where, under the stat¬ 
utes, the location of a highway forming a part of 
the state highway system is within the discretion of 
the local officials, such officials cannot surrender 
their discTction to the ludgment of the highway offi¬ 
cials of another state 


Piiitment of Public Work*? and 
Puildingrs, IGl NE 7S3 330 Til 

312—Dt partment of Public Woiks 
and Buildinirs v SpanogU, 158 N E 
52G, 327 Ill 122 

Mo—Palmer v State Highway Com- 
inismon, 69 S W 2d C53, 334 Mo 

1070 

Tenn —C^healham Coiintv v Raker, 
64 S W 2(1 -51, 16 Tcnn App 1 

66. Ill—Wtbtr V Department of 
Public Works and Buildings, 195 N 
E 427, 300 111 11 

Ohio—State \ Shutt, 152 NE 300, 
20 Ohio App 432 

67. Ill—TJ(?i>ai tmonl of T’ublic 
Works and Buildings v Meraugh- 
ey, 163 NE 795, 332 Ill 410 

68. Ala — Rouchelb \ Stat( High¬ 
way (’’oinrrnssion, 100 So 8S1 211 

Ala 474 

Ill - AV« bi r V D« i).iT lii.ent of Publu 
Works and Buildings, 195 NE 427. 
3G0 Ill 11 

69 Ala—JtuucheJle v Slate High¬ 
way Conimission, 100 So 88 1 211 

Ala 4 74 

—Baines \ Terrell County. 151 S 
E .509 109 (Ja 725- Murph v 

Macon County. 140 HE 845, 167 
(la 859 —Jackson v Slate High¬ 
way D(r)artmcnt of Georgia, 138 
S E 847 164 Ga 414 

Ill—Dt partment of Public AV^irks 
and Biiildingg v Spanogle. 158 N E 
520 327 Ill 122 

Mo—T\ilm('r v State Highway Com¬ 
mission, 09 S W 2d 651, 334 Mo 

1070 

70. Ga—Raiiits v Terrell C^ounlv, 
151 SE 509, 109 Ga 725—Murph 
V Macon County\ 146 SE 845, 167 
Ga 8 59 

111—lOparlment of Public Work.s 
and Buildings v Pittman, 189 NE 
491, 355 111 482—Department of 

Public Works and Buildings v 


Challand 181 NE 405, 348 Ill 385 
—Hilt V !'>( partment of Publb 
Works and Buildings, 168 N E -137, 
336 HI 300—Department o1 I'ubln 
Works and Buildings v Mil'^augb- 
ev 103 NE 795 332 Ill 416- 

WlJev V Department of IHiblu 
Works and Buildings, 161 NK 783, 
330 Ill 312—I)( partrnc nt of l*ubli( 
Works and Buildings v Spanogle 
158 NE 520, 327 Ill 122—People 

V Department of Pnbln Works 

and Buildings, 158 N E 396, 326 

111 589 

Ohio-Stale v SbufC 152 NE 300, 
20 Ohio Ajrp 4 32 

Tex — State Highway Commission y 
TTumplireys Civ App , 58 S W 2d 

144 error rtiused 

71. Ill—Chicago N S Ar M R Co 
\ Illinois Cornrm rc c C’ommisMon 
(X rel Department of I'ublic 
Works and Buildings, 188 NE 177, 
351 Ill 58 

72 111—Dt partment of Public 

Works and Buildings v Tbttman, 
189 NE 491, 355 Ill 482--D(pirl- 
ment of Public Works and Build 
mgs V McCaught'y 103 N E 795, 
332 HI 410 

73. Til --Chicago, N S & M R Co 

V Illinois (Nimnicrte Commission 

( X r« 1 Department of I'libln AV or ks 
and Buildings, 188 NE 177, 35 1 

Ill 58 

74 111—Wib‘y V Dii)aitm(nl of 

Public Work^ and Buildings, IGl 
NE 783, .3 10 HI .312 

75. Ill—Department of [‘uldie 
Works and Buildings \ Pittman, 
189 NE 4 91, 355 Ill 482 

76. Ill—Hitt V liepartment of Pub¬ 
lic Works and Buildings, 108 NE 
317, 336 Ill 300 

77. Ga—Jackson v Slate Highway 
Department of Georgia, 138 SE 
847, 161 Ga 434 
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78 Ga—Raines v Terrell County, 
151 SE 5ti9, 169 Ga 725—Murph 

V Macon County 140 SE 845 167 
Gfi 859 —J.iekson v Slate Higli- 
wav Department of Georgia, 138 S 
E 847, 104 Ga 434 

79. Ga — Raint's v Terrell County, 
151 SE 509, 169 Ga 725—Murph 

V Macon (."'ounly 146 SE 845, 167 
Ga 859—r.itkson v Stat(' High¬ 
way Departnu'iil of Georgia 138 
S !•: 817 H.l Ga 431 

111 —Di I) irtrm nt of Public M'orks 
and Buildings \ Spanogle, 158 NE 
520 127 111 122 

80 Til Mowrv v I>t partim nt of 

Publie Works and Buildings, 177 
N E 753, 315 111 121 

81 111 Mowiv^ y I>i partment of 
J’liblu We)rks and Buileiings supra 

82 HI -Webir y Dt'partine nt of 

Publie Works and Buildings, 195 N 
E 127, }6() 111 11—Stewart v 

Department of I’libln Works and 
Buildings, 108 NE 37’, tO III 
513 Walts V D(j)artment e)f Puh- 
In Works and Buildings, 160 NE 
201, 328 111 587 

83 Tll-Menvry v D« partment of 
J’liblK Work-, and Buildings, 177 
N E 753, 145 Ill 121 

84 Tlx-—S tilt Highway Commis¬ 
sion V Ilumphrcvs ("jv App, 58 S 
W 2d 144, error refused 

85 N C—Coburn \ Board of Com'rs 
of Swain County, 131 SE 372 191 
N C 68 

ConnectizLg link In foreign state 

A loeal board ot high e^ ay e om- 
mis‘^ loners eaniiot surTtnuleu its dis¬ 
ci t'tion with re'gard to the const rut 
tion of a local higliway to the action 
of the highway officials of a foreign 
state by the susja nsion of work un¬ 
til an agreement is icatht^d with the 
foreign highway commissioners pro- 
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Rcpres^cntations or promises in connection with 
bond elections The discretion of the authorities 
as to the location of a hif^hway cannot he controlled 
by representations made by individual members of 
the highway commission or members of the public 
prior to the election for the issuance of bonds that 
the highway would be located on a particular route 
where such rejiresenlations are not shown to have 
been anthon/ed or ratifiefl by the board In any 
event, the county authfjrilKs arc not bound to con¬ 
struct a highway on any particular route unless 
their actions arc suflicieiit to constitute a contract 
with, or a pledge to, the votei s that the jjrocecds of 
the bond sale should h(* used in the construction of 
a highway on that route So the commissioners’ 
court of a eount> or the state higliway cominissifm 
IS not precluded by reason of pi onuses by a ])ub- 
licily committee during a campaign for a highway 
bond issue or by leason of h.iving designatcfl the 
highway ovci a terlain toule and seemed an .ip- 
j)rn])riati(»n for the construction thereof from 
changing the designation of and relocating the loute 
of a st.ite highway .dong a shortei w'ay 

Piisonal dusquahfii ation of numbers of hoatd or 
commission Since a highway commission is not 
a coiiit exercising ludicial functions, hut is an ad¬ 
ministrative bod}^, its memlars are not affected bv 
the tomrnon-hiw ])rinciples which govern qualdica- 
tioii of judges and jnelicicd eifficci s,^'’ and the elis- 
cjualilicatieins mentioned in the st.itules under wliiedi 
the> act ate exelusne 

vidinr f«>! a <(»niu<(ni^ link, rnakiiij^ 

It an iMl(Ts|}il{ Tnuj -(V)hnrn v 
Ho,ml of e’om’js of Swain C\»unt>, 
siiinn 

86 N f'--.Totin'-on \ Ho.nd e»I 
eXim'i'-' of \\ ,ik( eXninl'N, 1’’..S SE 
()1S IML* N(’ ^.hl 

87. r\> Sniilli V StMt< Hl*;liw iv 

(\ininiis.sion, G7 S \\ 2d J014, LM7 
K V tS 1 (, 

88 T« \ —Siii^'ollaiv v TTiallinian 
(’i\ Vpp odd S V\ 212, allirnitd 
Jl< illiir.jM \ Sin^Udar^, (''oin 
App 12 S \\ 2d 150 
89. M<i - llom h« 111 V Stale 

wav e’oniinission, Idd So SSt, 211 
Ain 47 1 

90 Xuterest in contract or aerree. 
ment foi construction 

Slatt lnKhwa\ < eirnnUs«^iont r own- 
inR land, valui e)f winch will he 
incrca^^d lomtion and 

vonstiU‘lu»n of pioposcd slate IiJkIi- 
way hi Id not "indirietly iiUcri ^icd” 

In eontract or nnn ernent foi con- 
struslion oi UMinttamnco i)f load, 
within Acts 102'* p 375 § 11^,2, «;o as 
to dlseiuulifv him to vole feir such 
location—Houchelle v State High¬ 
way Commission, supra 
81 . Fla—Sibley v Volusia County, 


(c) Deviation from Existing Highways 

The highway authorities may deviate from existing 
roads or lay out new ones in the location of state high¬ 
ways or state highway routes under their general pow- 
ers to alter or locate such routes unless they are 
specifically restricted by the statutes under which they 
act 

The fact that a statute establishes certain high¬ 
way routes or state roads or higliAvays and describes 
them by their termini, or by their termmi and in¬ 
termediate points, docs not in itself require the 
adoption of the route then occupied by the existing 
road between such points Further, the right to 
deviate from such road or to establish a new load 
IS implicU 111 statutory authorization to purchase or 
condemn rights of w-ay,**- or to make alterations or 
ch.inges m the highways So. wdiere the statute 
requires the highway commissioiur to designate 
main traveled roads to he included in the general 
highway plan of the state and authorizes him to al¬ 
ter the course or grade oi fUlicrwise improve any 
road selected, Ik may dtsigiiale the construction of 
a highway on .i new route that docs not follow .my 
existing ro.uP* Ilowa\tr, il has been held that, 
where tin* statute establishing a slate highway sys¬ 
tem jirovides that it shall consist of the highways on 
ceit.im descjilad routes, iiicotpoiating the higliways 
conshtutiiig the tlun i xistmg, more or less loosely 
coniueted, s\stem of liigh\va>s which hail been ere- 
aled In tlu state highw.iv commission wuth thi eon- 
sent and coo]>( ration of the loc.il load authorities 
of the se\eial c'oimtics, the intent of the Icgislaluic 

Consistency of changred ronte with 
original plans lor n»iprn\«*meiit ht Id 
)'(lijir((l -W iIsoM V llunbo, 21 S W 
2d Jr»S, ISO AiU 221) 

Running- road thiough edge of vll- 
lage, limit.Ill ot ihroucb mnin .slittU 
.IS j)Ti \ Joiisl V, held nuthi»ii/td ms 
( luinf I —1 >i I rtinPMl of I’uhlio 
V\(i]ks cuid Hiiildints v EpptTson, 
161 N E 070 1 ; I Til 'in 
Appioval of governor requirod for 
minor di.ni^^is — I’.iiush v JMillt*r, 
lOS N 1<: I.7J 226 Til i U) 

Three-mile cutoff, built to elimi- 
iitili four mill s f>f oil/’,mil rond held 
not Loo Jon;^, a*- timiparod to lon^^th 
ol slMti lnj?h\va\, t o he i»f rinis-.ilik — 
Jtnkiiis \ Stjfi Tli^Jivvav C'ornmis- 
I Sion 21.S N W 2:..S 207 Iowa 623 

94 Ti nn — Elu Uharn County v Hak- 
e-r. 61 S W^2d 21, 37 16 TennAjip 1 
\ f.ni (onstiUilioM ol the sl.it- 
ulf* Would he lh<it ordinarily, and as 
far as iht^ l)uhlK int< rest wtmld per 
mit, a main tr.ivtled road should he 
followed, but whenever hv" le.ison of 
undue expense or physical obstacles 
this is not feasible, (he commissioner 
may choose anothei route or not 
build at all ’’—Cheatham County v. 
Baker, supra. 


2 So 2(1 .67S 117 Ell 202 - En/ian 

V Slate HotuI I>( p.ii tnu nl, 16,"» So 

(*‘>.7 122 l'’ia .727 

Alls'- -Tiahin \ St itt lli^liw i\ 
CV'inniissioii, 151 So 17 S, lt»‘) Miss 

92. Ill—T)( i>ni tni( nt of Hubln 
WoiKs and Hulldinj;'- x Cqi.illand, 
181 NE 107 {18 111 {87- Dipiit- 

merit of J’uhlK Works and lluild- 
inas V AKCmu^Iuv, ]f>2 J\ E 727, 
.{*2 ill 110—Wiley- v ntjiailrn.nt 
ol I’lililu Works and Huildiims, 
Jt.l ^E 7M, {’.0 111 {12 -I'iopli 

V I >( pat tiMi'iit ill I’ublii Works 

and Huildin^M, 150 N E (»55 .{20 

III 117 

Mo -CXastilo \ Stale IJij^hwav Com- 
inissiou of Alissiuiii, 270 SW 67? 
212 Alo 211 

93- Ark—^Vllson v llcirnho, 21 S VV 
2d 15X l.Sn Ark 226 

Ill —Di p.irtnti nt of J’ubln Works 
and Hulldinj^s v Challarid, J81 N 
E 40.7, '{4 8 111 38.7—Departnu'nt 

of ruhJio W^irks and Build mgs \ 
AlcfViughiV 163 NE 795, 332 III 
416—wniey v department of Pub¬ 
lic Works and Buildings, 161 N PI 
783, 330 Ill 312--I'eople v Depart¬ 
ment of I'uhlic Work'^ and Build¬ 
ings, 150 NE 655, 320 Ill. 117. 
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that the commission, m constnicting the highways 
on the designated routes, shall mainlain the identity 
of the then existing roads is indicated,but the 
principle has been held inapplicable to a highway 
built by the state highway commission under the au¬ 
thority to adopt any route which it considers wise 

Under a statute providing for the construction of 
improved roads on the public highw.iys of the state 
along designated routes and conferring on the high¬ 
way department the right to make minor changes in 
the location of such routes, while the purpose is ev¬ 
ident that existing public highways shall be im¬ 
proved as far as possible,wdiere the conditions arc 
such that new highwa>s must be established in or¬ 
der to carry out the intent of the statute and best 
serve the public good, the department has discie- 
tioii to nicdvc such minor changes,although the 
dejiartuKS from the public highways contemplated 
usuall}’’ constitute a small piopotlion of the whole 
lonte, which forms an integral ])oilion thereof, and 
aic not independent public highways So, al¬ 
though It may be possible to lay out a route entirely 
on evisting highways, the circumstances may be 
such .IS to warrant the department in deviating 


therefrom.^ 

The mere declaration in the order for a bond 
election that the money shall be expended on a des¬ 
ignated highway docs not require that the location 
of the new roadw'ay coincide with the location of 
the old roadway throughout 2 

Discretion and factors jHstifyiiuj deviation. 
While higlnvay officials may not act arbitrarily in 
deviating from existing highways,^ a court is not 
justified in setting as’dc their action in so doing 
merely because it doubts the wisdom or necessity of 
the deviation ,4 and such deviation has been held 
justified where greater safety, or more favorable 
traffic conditions,^ as by the avoidance of grade 
crossings,C or greater coincnicnce of travel,*^ or a 
s.'iving in the cost of construction or operation,® 
would he attained thereby. 

(d) Tunc for T.ocation 

Unless required by statute, the highway need not 
be located before the funds are advanced for its construc¬ 
tion, nor need the entire route be located before con¬ 
struction on a pait is begun. 

Ill the absence of an cxjucss requiicmeiit of the 
statute, It is not neccss.iry that the whole length of 


05 Sc"*—H.irftiove v Rawvor, Hfi S 

R 1-19 S 79—Hoykin v Stat(' 

IIi^?liwav ]>< Inient of South 
Cirolin.i. 144 SE 227, 2J0, 110 S 
IS 5 

Tlio word “on,” as mod In the* stat¬ 
ute* in the* phrase “on louto No 2f5." 
was iiol “intc'ndfd by the Eop-islaturf 
to ni( en such (ouise as the hij^hw'iv 
de’pai liiiont migtit f.clert along^ tho 
j,tjiei il ditec Lion of highway No 26,” 
hut must 1)0 givt'u its ‘‘ordinary, r om- 
meui-stnso moaning "Eoykin v 
Stole Tlighwav l.)e>parLrnent of South 
(’'aioliii.i supia 

96 S r - -Fint V Stale Highway De^- 

l.ailintnt 162 SE 262, 161 SC. 1S7 

97 Jll—Tines y Department of 
I’uhlie: Woiks and Buildings, 168 N 
K U)l, .1T6 HI 2!2—Dopartmont of 
I’ublii Works and Buildings v 
Si)an()glo, 158 NE 526, 327 Ill 122 
•—I’oople ex rel Greene v Stale 
DtieailmonL of Public Works and 
Buildings, 234 Ill Vpp 111 

98. Ill—De'partrnont of Public 
We)i ks and Buildings v Pittman, 
IS') NE 4 91, 2'i5 111 1S2—Stow- 

ait V Department of Public AVorks 
and Buildings, 168 NE 372, 3 >6 HI 
.513—Hayes v Depaitrnent of IMib- 
lic Works and Buildings, 168 N E 
364. 336 111 233—Hitt v Depait- 

mont of Public Works and Build¬ 
ings, 168 NE 337, 336 Ill 306 
llBtabllBhxuent of new highway held 
JuBtifled 

111—Department of Public Works 
and Buildings v Challand, 181 NE 
405, 348 Ill 385—Hayes v. Depart- 


me'iit of Public Works and Build¬ 
ings, 168 N bT 364. 116 Jll 2 M— 

Dcpaitment of I’ublic AVoiks uid 
BuileJings V Sp.inogle, 15S N E 526, 
327 Ill 122 

99. Ill—Department of Public 
Works and Buildings v SpanogJe, 
supra 

1. Ill--Depaitrnent of Publu AAeirks 
and Buildings v iMttman ]cS9 NE 
491, S.').! HI 1S2- Haves v Dep.irt- 
nu nt of Public Works and lUiiJd- 
liigs 168 N E 164, 336 HI 23T 

2. Te*\ --Me>sel v Real (bv App 19 
S W 2d 475, 476. erior itfused 

3. Ill—De partment of Piiblie Works 
and Buildings y (^hall ind, 181 N T'2 
40.5, 318 III 385—FHtt v Dejiart- 
nie^nt ol T*u])ti( Works and Build¬ 
ings, 167 NE 772, 435 Ill 558 — 
De'parlnunt of Public Works and 
Till lid mgs V Hpanogle 15.S E 
526, 327 111 122—T^cople* v Depiit- 
mtnt of J’ulille Woiks and Build¬ 
ings, 158 N E .396, 326 Til 589— 
l’ef)pl( V Jiepar trnent of I’ubln 
Works and 1-luildings, 150 N E 655, 
320 Ill 117 

4. Til — Department of Public Works 
and Buildings v Pittman, 189 N E 
491, 355 Ill 482 

5. Ark—Giawford v. Pulaski Road 
Impi uvenient Dist No 10, 212 S 
W 559, 154 Ark .HI 

111 —Department of Public Works 
and Buildings v Thailand, 181 N 
E 405, 348 111 385—Flatt v De¬ 
partment of Public Works and 
Buildings, 167 NE 772, 335 HI 558 
—People V Department of Public 


Works and BuiUlines, 158 N E 496, 
326 Til 589—Sir'itton v Henkel, 
151 NE 516 120 in 526 --r'(ople 

V Deparlnunl ot Publu NVorks 
and Buildings. 150 NE 655, 320 
Til 117 

IMiss—Trill.in v Stati* Highway 
Coriirnission 151 So 17S, 169 TMiss 
712 

5 ('“—Sloan V St ili* TTIebw i\ Di p u l- 
ni('nt, 118 ST'l 18 1, 150 SF 517 

6 111—M.k GI (. gor V Mil hr, 154 N 

K 70 7 12 1 Til 11 ; 

Miss—Tr.ih.'in v .S|.i|(> TTigbwav 
(.'rimmission, 151 So 17.8, 169 Miss 
7 12 

Tex -State Highway Foinniisslon v 
TTumphrtvs, Fiy \pp , 58 S W 2d 

144, eiior refusid 
Building of new hndge 

A statutory provision that bridges 
forming part of presi nl loads should, 
wbe‘n in propii rondition be used in 
the j)i(jpos(d highway system, does 
not fucvint aitlocition requiring the 
building of a n<'w bndgt. w^heie the 
condition of the old budge is not 
shown and tin use then of would nc- 
f essilatf giade <iossings—Mm Greg¬ 
or V Miller, 154 N E 707, 324 HI 11.1 

7. Ark—Sale v Road Improvement 
Dist No 16 of Woodruff County, 
246 S W 843, 156 Aik 501 

8. Ark—Crawford v J’ulaski Road 
Improvement Dust No 10, 242 S W. 
559. 15 1 Ark 311 

Ill—Stiatton V Henkel Const Co, 
151 NE 546, 320 HI 526 
Tcnn—(^heatham County v Baker, 
64 S.W2d 31, 16 Tenn App 1. 
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the route shall have been definitely located before 
work may be beg^un on any part of it ^ Under a 
contract whereby county commissioners advanced 
money to a state hip^hway commission for highways 
to be located by the commission, it was held that 
the location could be made at any time before con¬ 
struction 

(e) Procedure 

The procedure preecribed by the particular statute 
Involved is controlling. 

Where the statutes jirovidc tht procedure for the 
location and changes therein of stale highways, the 
jiroccdure cstablishtd by general highway statutes is 
inatiplicable The fact that a state highway com¬ 
mission has been vested with powers forrneily ex¬ 
ercised by county authorities dcjcs not render stat¬ 
utes governing such anthontics when laying out 
new^ roads binding on the corntnission effect 

of state-aid l.iw's in some jurisdictions is to permit 
state-aid roads to lie located and built without com- 
])lying wuth jirovisions of the ff)rmer laws as to the 
l.i>ing out and Imilding of roads ^\ statute au- 
ihon/nig the liiturc location of a highway to he 


designated and its width and lines established is ap¬ 
plicable only to cases falling within its provisions,^^ 

(f) Revocation of Order 

An order for location may be revoked before vetted 
rightt have been acquired 

An order by an administrative tribunal locating 
a slate highway is subject to revocation or change 
until vested rights have been acquired because there¬ 
of The alteration or abandonment of the high¬ 
way after establishment is considered infra subdi¬ 
visions b (3), (4) of this section. 

(3) Alteration and Relocation 
The state highway authorities may, where, and only 
where, authorized by constitutional or statutory provi¬ 
sions, alter or change an established state highway route 
or highway, and their discretion, where the statutory 
procedure is followed, ordinarily will not be reviewed. 

Whcie a stale highwa> route or stale highway 
has been established by the cunslilutioii or statute 
or proceedings thercundei, it cannot be altered or 
relocated^® in the absence of exjircss authority, 
and the jiower to alter or lelocate it may be express¬ 
ly limited by statute However, the state highway 


9. Ill—rhicnfco, N S A. M R (^o v 
Illinois t'«iinni(‘i(f <\)nirnissi(»n (X 
rt 1 T t rrn nl of T’ubllf Works 

iin<l RuiJclinK*^ NE 177, IHi 

111 'iS 

10 N C — Parkor v Stall* Hiphwav 
Coirinnission, 11 S 1<; S71, l‘)5 N 
7S 5 

11. I^ocatlon of new roads In county 

Eoiation of slntr hi«hw ivs (loos 
not ( oiiu uiidij ^^oiu'i.il piovisions 
roIatiMK’ to kuation of now roads in 
((Hint K s - - (’iinnmghaiii v Koons, 
T(-\ (^iv Xpp n S W Jd 761 

12. T(‘x—Slnt» <''oinniin- 

slon V HumphT(>M CivApp, oS S 
AV Jd 1 t 1 (1 ror i(*f us( d 

13. (la -AV'alois v Hall C'ouiilv, 163 
SE G(Pb 17 1 Ha 5*16 

14. 1 ’a—Mav V ’Wi'stnior oland 
<\»untv, ‘IS l*a Suj)or JSS 

In case of dlvergrence from hlfifliway 
A( t of Mav It, 1925, 1’L, p 701, ap¬ 
plies only wht'ie lh«* stcK'laiy of 
highways detins if iim t ononiKal to 
yy’ld(*n an exisimK slate hijihway but 
det Ub s to maintain tht presml hi^,h- 
way until sut b litne as tht amount 
ot tiaflU y\ an ants tht* tonstruotlon 
of a nt yv ont l»ut has no apphtation 
yvhero a dn 11 t* is niadt* from n 
present hiyhyy.iy and tht old hij<h- 
yy a> is no lon^t i mainlaiind, in 
yyhkh case the eslHliIishnient t)l tlu 
ultimate yyidths and lints is under 
(ht art of April 6, l‘)21 PH p 307 — 
Mav y Wt st nioieland ('oiinty, .supra 

15. Ttx—Iloaihman v Sin^htary, 
Oorn \pp, iJ S W Jd 150, aftlrrniiiK 
Sinpeltcirj y Heuthman, Civ App , 
300 SW 242. 


16. Iowa—Scharnherg: V Iowa State 
ITighyvay (knnmission. 241 N AV 
.'134, 23 1 Iowa 1041 

Immaterial chang'e 

The abeindonrrn nt of an o«5(ahlished 
hiffhwnv^ Moni€‘ seven milrs m lonKth 
and lh( < tinslruc tion of a new hi^ch- 
wav througrh now territory a mile 
distant, where no Toad has ever ex¬ 
ist td for miith of tin way rannot be 
said to be an immaU'nal (banure — 
S( hiir nbergr v loyva State llig:hw.xy 
Commission, supra 

**State routes,” ex( opt as It may 
otbeiyyiHO be provldtd by statutt, afl- 
(*r huvlngr b(*( n desij^naltsl by the 
hig:hwav author ilies, < annot be al- 
tt rt'd or abandt)n(d ext t pt by the au¬ 
thority W'hith (itnttd tht in —Apat ht 
County V l^dttll, 1 1’2d 340, 3b An/ 
I8b 

Substantial chang'e 

AVithin a prohibition as to the mak¬ 
ing ot substantial cban^i^ in d(*sig- 
luited stall hiKhyyays ext epi cer- 

t.iin pui post s a t ban{;(. whitb i on- 
sists ul running the hinhyy.n diag- 
onally thioimh tht Ihret trat-t*- 
tiwned b> thrt'e indiyidual plain I ills 
instead of runninp it nltniftside t>f 
eat h liatt and whith causes a load 
to run on Iht north .side ot a qinirtt*! 
section limitatl of the east and stmth 
suits of It is It has bet n intimat(*d, 
not a substantial t h.in^t* in a i oun- 
iry hij,hvsa> —State v Kansas .‘^tatc 
iliKhwav i'omniisslon, 299 l* 955, 333 
K<m 357 

17. DlBcouuection of principal towns 

A statutory limitation on highway 
(hanges amountinK to a disronnec- 
tion of principal towns ‘■•hown on the 
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map of the highway system Is appli- 
(rible only to bxalitu's falling within 
Its intent and y\ here the loralily m 
not within the intfiit of the statute 
the (ons(*n1 of loral authorities to 
the change nerd not be procuitd — 
Town of A'adkin ('’ollegc v State 
Highw.av Commission, 138 .S E 717, 
3 94 K C 180—(\imeTon v State High¬ 
way (\imniission, 123 SE 465, 188 
NC 84 

Permanent links of hlg'hway system 

N C—Toyyn of Newton v Statr High¬ 
way Commission 3^8 SE 603 3 94 

\C 3 59 petition dismissed 3 J9 S 
E 63 1 1 94 NC 50.1 -t'arlyle v 

Milt Tlighw.iy C^onimishion, 136 
S E 612, 19 5 N C .36 
Purpose of obtaining* most prac¬ 
ticable loute does nt)t permit the 
changing of loads connoiting county 
Stats tslabJishi'd bv the stale high- 
yv.iy t oiTimis.sion as a pait ol the 
higliyyay .sy stt rn — Car lyle v State 
Highyyay (’oinmission, supra 

Resort to line of former road after 
St It it ion of new road as slate high¬ 
way iv not author i/fd—Town of 
Ntyyton v Stale Highway Commis¬ 
sion, lib SE 003 3 9 1 NC 159. peti¬ 

tion dismissed 159 SE 613, 194 NC 
303 

Roads on map 

(J) AVhi^re a map la adopted show¬ 
ing in detail the roads which shall 
eonslitute the stale highway system, 
hut the highway comrnission is giv¬ 
en power to ( hangt*. alter, add to, or 
discontinue tht roads so shown, sub¬ 
ject to statutory provisos, the hlgh- 
yvay commission lias power to devi¬ 
ate from highways shown on such 
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authorities under express authority to alter or re¬ 
locate,or to make necessary changes and addi¬ 
tions in,^® the highways constituting the state high¬ 
way system may alter or relocate an established 
highway, for example, for the securing of the pub¬ 
lic safety,^® this latter being the only ground on 
which an alteration may be had under some stat¬ 
utes 21 Notwithstanding the highway commission 
IS not regarded as having power to make substan¬ 
tial or radical departures, it may, in the construc¬ 
tion of an existing highway, make changes and re¬ 
locations to clmimate curves, to shorten the align¬ 
ment of the road, to alter giades, and to utilize to 
the best a(lvantagc the topograph^^ of the ground 
where the road is located 22 Although a portion of 
the original route was selected because it was al¬ 
ready paved, the commission may depart therefrom 
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where the paving is so inferior as to make its use 
impracticable 23 

The exercise of their discretionary power by 
highway officers regarding changes is not subject 
to judicial review 24 However, although the board 
or officers arc given power to change, alter, or dis¬ 
continue existing roads, vsubject to a proviso that 
certain conditions shall be met, their decision as to 
the matters involved in such conditions presents a 
mixed question of law and fact which is subject to 
judicial review in the manner ordinarily prevailing 
as to the review of decisions of administrative 
bodies 2C 

Tentative location A highway authority has been 
held authorized to make a change from its tentative 
location or route 26 So, where a highway has been 


HIGHWAYS 


map where such deviation, under the 
facts tind rlrcumstaru < s do('S not 
constitute a ladicnl depaituie — 
Tow'n of Yadkin College v State 
Tlighwav <'’ommission. 138 SE 717, 
104 NC isn 

(2) The posting of a map of a pro¬ 
posed highway in a county tor the 
put pose of allowing ohjictions to h( 
madt by local authorities does not 
resLnet a general discretionary au- 
thonly conf(rrcd on the highway 
<^oinmission to ihange, alter add to, 
or discontinue roads in the state 
higliw i\ systim—lioad Commission 
of I'ldgccomhf (.'ounty v State High- 
wa\ rimimission, IIT) S 10 88b, 185 N 
C 5(, 

Substantial or radical departures 

will not be permitted after county 
To.ids have been taken ovi^r and he- 
( oriK parts of the slate highway s\ s- 
t^-m—Smith V Slate Highway <''om- 
missiori 110 SE (lOb, l‘)1 NC 331 

18. Md -Ilutfman v Stale Roads 

(.^)nlmlsslon (»t Maryland, 137 A 

■T.S, 1 )2 Aid 55(5 

After location by legislative commit- 
tee 

WhcTf' the determination of a spe¬ 
cial (onimittie of tlu legislature on 
th< s« ha tion of routes hv the* high¬ 
way comiMission IS made final, it does 
not piee'liide a tuluie ehango in the 
location by the commission, it being 
the intent merely to preclude an ap¬ 
peal oi tuitber review of the dttei- 
minnlion of the l<‘gislative commit¬ 
tee - \gnew V Hotchkiss, 206 N \V 
8r), ISO Wis 1 
Implied repeal 

Proviso limiting highway commis¬ 
sion’s power to make minor reloca¬ 
tions in highways to highways inun¬ 
dated by water power project lon- 
siiiKtiori did not repeal statute pre¬ 
viously enacted at same session frri- 
powering commission to make minor 
reJoc .itions—State ex rel State 
Highway Commission v Gordon, 36 

40 C J S —4 


S W 2d 105, 327 Mo 160, followed in 
State ex rel State High wav Com¬ 
mission V Liewis 36 S VV 2d 108 
Coneent of local authorities 

When undi'r the statutes the con¬ 
sent of the <ountv authorities is re¬ 
quired where a leUication involves 
more than a specified length of road 
the consent is not invalidated bv the 
t that a proviso is added to it that 
it shall not applv in cast a diffcuent 
route is selected—Hosshard y 
HoUhkiss 207 NW 605 100 Wis 29 
On property not highway 

Under a st.ilute providing that the 
highway tommission ma\ change the 
trunk highw'a> svstem, it mav 
change or relocate a portion of a 
state trunk highwav' although the 
proper tv designated is ne»t as vet a 
public biglivvav —Musiexla Bridge Ce) 
v' 'W ordt n-AIlen Co, 210 NW 128, 
106 Wis 76 
Thoroughfare 

Stree'l through city on which slate 
high wav enter eel eitv'^ and which had 
exit on another slrc'ct eonneetirig 
with anotlur stale highway was held 
a "thoroughfare” w'lthin statute au¬ 
thorizing department of public works 
find buildings to relocate* slato high- 
vvav routes over e\isling stre<*ts or 
"thore*ughtar< s” wuthm cities—1 )e- 
partment of Public Works and Build¬ 
ings V Fisher, 4 N E 2d 83, 364 HI 
194 

19. Ark—Bonds v Wilson, 284 SW 

24. 171 Ark 328 

20. Conflicting' statutes 

The power given to highway ofh- 
cera to relocate state* highways when 
any part of them is dangerous or in¬ 
convenient to the* traveling public is 
not incompatible with the provisions 
of another statute giving the pulrlie 
service eomrnisslon exclusive power 
over the alteration, relocation or 
abolition of railroad grade crossings 
—In re Northern Pipe lane Co, 1 A 
2d 526 132 Pa Super 406 

49 


21. Kan—Bobbitt v State High- 
Wfiy Commission of Kansas, 26 P 
2d 1115, 138 Kan 487 

Elimination of rlght-angle turns 
Under such a statute a change for 
the* purpose of the elimination of 
right-angle turns is in the interest of 
public safet >--State v Kansas State 
Tlighwav' Commission, 299 p 955, 133 
Kan J 5 7 

22 . NC—Town of Newton v State 
Highway Commission. 138 SR 601, 
194 KG 159, petition dismissed 139 
S K 613, 194 N C 301 

23. Ill —Stratton v Henkel Const 
Go 151 N R 516, 320 111 526 

24. NG—Jolinsori v Board of 

Com'rs ot Wake (Vrunty, 115 SE 
618, 192 NC 5bl 

Injunction against change see infra fi 
199 

Action on protest or appeal 

The action by the state highway 
hoard with rc'speet to a protest or 
to an appeal w'lth regard to a change, 
.ilteiution or ah.indonmerit of a road 
located and maintained by the state 
highway commission as a jinrt of the 
state highwav system m not subject 
to ludie lal review—Parker v State 
Highwav Commission, 143 SE 871, 
195 N 78 1 

25. Disconnection of county seats 

Although J’uh 1^1921 < 2, otherwise 
veste*d dlstretionarv powi r in state 
highwav' commission to construct 
stall highwviv svstern altering, 
changing dise ontinuing, ete exist¬ 
ing roads a proviso prohibiting al¬ 
teration, ete , "so as to diseonrieot 
county seats, jirine ipal towns” etc, 
made de*terminat ion of what are 
"principal towns" o mixed eiuesiion 
of biw and fact, and he*nc e subject to 
Judicial re*view—Cameron v State 
Highway Commission, 123 S E 466, 
188 NC 84 

26. Ill—Dc‘partment of I’ubllc 
Works and Buildings v Legg. 29 N 
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Icntatively located prior to an election for a local 
bond issue, while an order for the election fixinjj 
definite and specific places as points to be reached 
by the road will be given efifect, the actual location 
on the giound of the intermediate route is subject 
to such changes as are necessary to obtain the ap- 
prov.il of state and federal authorities 

Effect of general designation of route Where 
the statute merely designates the gcncial route of 
the stale highway as running to, through, or be¬ 
tween certain designated points, without specifying 
the paituulrii loiile to be followed, the state high¬ 
way lH)aid can ieloe*atc such highway after it has 
been c^iigiiially located-^ 

Effect of map A jirovisioii that the highway 
commission shall not h.ive aulhority to eliminate 
any part of the conleinplaleel highw.iy system shown 
on a map referred to docs not iirevcnt a change in 
the route between sjjecific Icriniiii shown on such 
map 

Sciitnng jcdcuil aid Under an anlhon/atioii to 
compl} with the conditions imposed by the fedeial 
authorities for tlie allocation of fed< ral funds to 
the slate tor highway consiiiictioii, a highway com¬ 
mission may ch.inge the location of highways when 
rcMinired to df) so by tlie federal government as a 
condition to securing federal aid A similar con¬ 
clusion has b(‘eii reached under a statute’ authoriz¬ 
ing the state highway commission to cooperate with 
the state highway depaitment and the fedotal gov¬ 
ernment and to have the power to do all things nec¬ 


essary to the securing of such federal and state aid 
as may at any time be available 

Rights of landowners Except as restricted by 
statute, the state highway commission, where, when 
acting in a reasonable exercise of the discretion 
conferred on it, it believes that it is in the best in¬ 
terest of the public that the loiitc of a highway be 
changed, may change such route notwithstanding 
the effect of such change is seriously to damage or 
to destroy the value of jiropcrty along the old loca¬ 
tion 32 also, a state highway commission is not 
ostojiped from changing the route of a highw'ay to 
a particular location because^ of a promise made to 
a landowner to change the route to another loca¬ 
tion, where no authoiity in the jironiisor, or want of 
power in the commission to make the change, is 
shown 3 ^ 

Aq) CLincnts not to alter The state highway au¬ 
thorities have no power, in the absence of statute, 
to make a conii act to maintain the designation of 
a road or route as a stale higlnvay,3'i nor is there 
any imjdied contTacl hducen the slate aiithonties 
.ind the abutting owneis arising out of the issu¬ 
ance and sale of 1 )()ik 1 s for the construction of the 
road as originally design.itod and located The 
discretion ot Matt highway officers as to the clnmg- 
mg of a stale highway route caniKjt be surrendered 
by thein"'^' oi by any stale ofllceiand no ])rom- 
ise or agrtemeiU bv them can citato «i vested light 
in the holdtr of ad]oiniiig pro])trty that tht mam 
line of tlie uiutc shall continue to exist as prom¬ 
ised IK lice, the stale highway aiithonties *ire 
not bound b> an agrtenunt not to ehangt the loca- 


IJ Jcl r.l5, ]11 JOG—IM.u <li «-s<>r 

N Mill. !, 151 N K 707, 52 1 111 113 
N —Johnson v Ttomd ot ('om’is of 
W ako t’ounlv, 135 SK (»1 s I'lJ N 
r 5G1 

Tex - vSinKdlnrv v Ihalhnian <^iv 
App , idO S W 312, nlhinipd, II('ath- 
inan v SinKletary, Com App, 33 
S,W2d 150 

V«—Stale Jli^liw'U' (Vimiinssion v 
AVilli.uris, JJl SM 55 IJS Va 237 
— Jiakd V 120 SK 278, 3 37 

Va 4‘12 

Changfe to eliminate ffrade croes- 
Inere heia proper 

III —Do par linen t of Public WoTk«? 
and Puildinr^s v l» 9 N E 2d 

515, 374 Ill 30fi 

Prior abandonment of route beld Im¬ 
material 

In a suit to cornpi*! hiphw.iv au¬ 
thorities to locate a road ovi'r a hiKh- 
wav other than that soleited bv 
them, the fact that the route holet t- 
ed had been chosen for a ri>ad under 
another statute* but had been ahan- 
dioned, m immaterial —\Vj|e\ \ De¬ 
partment of Public AVorks and Build¬ 
ings. 161 NE 783. 330 111 312 


Piling of map held not tinnl loca- 
ti.oi Stal. ni/ 4 hs\,i\ (\>nimis‘'i()ji \ 
Williams, IJl .s E 55 118 Va 317 

27. Tex - Quis(nberry v Milth.ll, 
292 SAV 160, 316 Tf x 378 

28 Miss—AVllkinson County v 
Stall Highway Conunisnion, 4 So 
2d 298 1 91 Miss 750—Tiahin v 

State Highway <'’ommi.ssion, 15l So 
178 IbO Miss 7 52 

AVash —State ex. re] Cox le v Supeii- 
(M Couit in and for AA'alla A\'alla 
Count 3 . 2 2*1 P 3, 12S Wash 4b0 
Departure of several miles 

Tht state highuax commission has 
pow<'r to ndocale line of st He high¬ 
way between points designated l»y 
legislature and. In eliminating 
curves, ahorteningr distanct*s, and 
otherwise Jinding lietter locatHin 
mav establish new line departing 
from old one as mm h as eight to 
twelve milts for any good reason in 
interest of through tiaftlo—AVilkln- 
son County v State Highway Com¬ 
mission 4 So 2d 298, 191 Miss 760 
29. Ark—Bonds v Wilson, 284 SW 
24, 171 Ark 328 
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30 Mo—TiOgan v Matthews, 52 S 
\V 2d 989, 5 10 Mo 121 I 

Deviation from towns through 

wliiill It was specified by st.itule 
1h.it .a liighwcjx should lun may be 
permitted—Logan v Mitlhew.s, su¬ 
pra 

31. S —Earglc v Jtirhland t\)untv 
IVim-anent Hoads Commission, 11b 
SE 115. 1J1 SC ir..S 

32. An/—Stale ex rel Sullivan v 
Callow, 114 P 3d 896, 57 Ariz ill 

33. Tt \ —(hinninghain v Koona, 
Civ App 3 5 S A\^ 2d 761 

34. Tf X—Elliott V Ely, Civ App , 58 
S W 2d S59, on or refused 

35 Tex —IClliotl V Ely, supra 

36. \riz—St ite ex i el Sullivan v 

Carrow 114 P 2d 896. 57 Ariz 131 

Okl - Board of ("om’is of Canadian 
Countv V State Highway Commis¬ 
sion. 55 T'2d 106, 176 Okl 307 

37. An/—Slate ex rel Sullivan v. 

Cairow, 114 P 2d 896, 57 Ariz 434. 

36. Ariz —State ex rel Sullivan v. 

Carrow, supra. 
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tion of the route or hig^hway whether such agree¬ 
ment was made by themes or by any state officer.^® 

Procedure In the absence of statutory restric¬ 
tion, the same proceeding may he one for an altera¬ 
tion of a highway under one section of the statute 
and for a change in the system of highways under 
anotlier section In the absence of statutory au¬ 
thority, the county court in acting on a petition by 
the state highway commission for changes in the lo¬ 
cation of the highway has no authority to make 
changes in the project but may only grant or deny 
the petition ^2 Notice of a hearing as to a proposed 
ch.ingc in the highway system is not necessary un¬ 
less leqnircd by statute ^2 Where notice of a hear¬ 
ing for location of the route has been given, it is 
not necessary, in the absence of statute, to give no¬ 
tice to the same people of a second hearing for a 
cliange of the route The failure to file a definite 
description of the highw^ay and a map thereof on 
K location, as provided for by statute, cannot be 
complained of by a taxpayer On collateral at¬ 
tack on the order of the county authorities for a 
change m the location of a state highway, it will 
be jiresumed that the state engineer was anthoiized 
to sign the petition for the state highway depart¬ 
ment 

Opoaiioti and effect Where a plan for relocat¬ 
ing a state highway is approved as leqnired by law, 
the load as iclocated becomes the state highway in 
place of the old io*uH'^ According to some author¬ 
ities the selection of a new lonte by the state high¬ 
way commission for a new road constitutes an «iban- 
donnient of the old road.^^ lloweter, according to 


other authorities, while abandonment of the old 
highway is usually an incident of a relocation,'^^ 
the relocation of a state highway is not necessarily 
an abandonment of the old So the fact that the 
old highway is no longer kept up by the state high¬ 
way authorities after the construction of a new re¬ 
located highway does no^ establish abandonment or 
negative the presumption of the continuance of the 
old highway under county maintenance or under 
private maintenance with approval of the county 
Although the relocation of a portion of a state high¬ 
way IS several miles long, it may, in view of the 
length of the entire highway, be icgarded not as 
the laying out of a new highway but as a change in 
an existing one ^2 

(4) Abandonment or Discontinuance 

(a) In general 

(b) Operation and effect 

(a) In General 

The state highway author ities may, when authorized 
by law, abandon or discontinue a state highway, and 
their discretion ordinarily will not be reviewed, but the 
statutory procedure must be adhered to 

The general rule is that a slate highway can he 
abandoned only by the aiUhonty which created il ^2 
A power granled to stale higliway officeis to estab¬ 
lish higlnvays docs not inclndo the power to vacate 
thein,^*'* and a powTr to change or altci has been 
held not to include the powTr to abandon entirely ^'’2 
The stale highway commission may abandon any 
part of the existing highway where such power is 
expicssly confened by slalnlef’^ A statute aullior- 
izing the state highway department to rcsuivey and 


39 OKI—rSotOd of Coin'rs of Tana- 
dian <\Hin(v v Slate Hl^hwav 
rdmmissKiii, 55 P 2d 106, 17C Okl 
2<i7 

Term - Iiil< s V Crt veling:, 268 SW 
0 25 151 Tenn 61 

Ti \ N iiin ^ Bean, 48 S W 2d 681, 
121 Ttx 155 

Agrrooment witli comity coimulBSioii. 

ers 

TliP hii^hwav comniis*-ion is 

nol bound by an aerretinont with tin 
( ()iinl\ c onirnissicmei s not to « han^t 
Ihf lo(alion—Board of Tom’rs of 
BiiuJirin Pounty v Stale TTi^hyvay 
(\)TnmissJon, 55 P 2d lOG, 176 Okl 
20 7 

40. An/—State ex rel Sullivan v 
fallow, 111 P Jd 896, 57 Ariz 4 M 

41. Wis —Bosvhard v Hotchkiss, 
207 N VV 61)5, 100 Wis 20 

42. Ark—Highway Commission v 
Saline C'ountv, 171 SW 2d 60 

43. Wis—Agrnew v Hotchkiss, 206 
NW 819, 189 Wis 1. 


44. Ill—Slialton v Henkel ConMt 

Co, 151 NK 546, 320 HI 526 

45. Wis—Bos^hard v Hotchkiss, 

207 NW 605, 190 Wis 20 

46. Ark—Trawloid County v Sim¬ 
mons, 1 S \\ 2d 561, 175 Ark 1051 

47. I'd—In re Northern I'lpc Line 
Co, 1 A 2d 526, 132 Pa Super 406 

48. La—Gill V I^ouisiana Hi^l'way 
C<immission, App, 153 So 329 

49. VNUs-—Bosshard v Hotrhkiss, 

207 N W 005, (.96, lUO Wi'^ 29 

50. Wi^'—Bo*5shard v Hotchkiss, 

Hupid 

Avoidance of rigTht-anffle tnm 

Tlie It xt rule “is evidenced bv'^ the 
frequent conditions wc hav^i whf re a 
iij^ht-anKlc turn at a crosssroad is 
avoided by a Rcntle curve from one 
road to the other Usually lh» old 
hiRhwav to the crossroad is kept in 
use to permit those who wish to de¬ 
part from the state hiRrhway at such 
point to do so "—Bosshard v. Hotch¬ 
kiss, supra 


51. NC—Lonp V Melton, 10 S E 2d 
699, 218 N C 91 

52. Wis—Bosshard v HoUhkiss, 
207 N AV 695, 1.90 Wis 29 

53. Ariz—Ap^ihe (V.unty v, Udall, 
1 1' 2d 340, 38 An/ 188 

54. Mont— Stale v Jloblilt, 2S8 P. 
151, 87 Mont 401 

55. NC—Town of N<wton v State 
HiRhwiv ('orninisMon. 1 58 SE 601, 
191 N ('' 159 i.etition dJsnus.secJ 139 
SE 613. 191 NC 301 

Court may determine commission’s 
rig‘ht to abandon hig-liway, adoi.K d 
d,s part of slate svsttm, without 
llu'rt bv loiating or stbrlinR: road — 
Town of Neyvton v. Stale Highway 
I'ornmission, hupra 

56. Ariz—Howland v McBride, 281 
P 207, 15 Aiiz 511 

Substitution of routes 

Under the powder piven it by stat¬ 
ute, the state highway commission 
had authority to abandon one < ounty 
road as a state-aided route and select 


51 



§ 179 


HI0HWAT8 


40 C.J.S. 


relocate m their entirety any roads taken over by it 
as state-aid roads, keepinj^ in view only the control 
points, permits the highway commission to construct 
an entirely new statc-aid road However, the 
power merely to relocate does not include the power 
of establishing a new road and of entirely abandon¬ 
ing an existing road,^® but implies preservation of 
the identity of the way without material change®^ 
Where there is, however, no material change m the 
general direction and location of the designated 
road other than such as is dictated by the public 
interest, in establishing a road for use in the state 
highway system the judgment of the state highway 
commission will not be interfered with.®® Under a 
power to abandon or change any part of, or to add 
to, the state highways constituting the state highway 
system, the commission may abandon or change any 
part whether or not the abandoned portion has actu¬ 
ally been constructed 

A contract of the highway commission to recon¬ 
vey unconditionally the right of v/ay on vacation 
of a highway to be located requires a conveyance 
free from any burden or encumbrance making the 
conveyance conditional and not absolute 

In the absence of statute notice to the state is 
not required in proceedings to vacate a state high¬ 
way 

Judicial control. In general the statutory power 
of a state highway body to discontinue a highway 
is not subject to judicial control except where its 
exeicisc is cajiricious, arbitrary, or fraudulent 
The exercise of the power to abandon a stale high¬ 
way and establish another in lieu thereof is admin¬ 
istrative rather than essentially Icgislatu c Un¬ 
der statutes empowering state highway commissions 
to discontinue roads provided no roads shall be dis¬ 


continued so as to disconnect “principal towns” and 
highway systems of other states, the decision as to 
what is a “principal town” is a mixed question of 
law and fact not to be determined by the mere fact 
that the name of the town appears on certain 
maps 

As betivcen state and local authofitics. When a 
state highway commission establishes a highway as 
a “state route,” there can be no abandonment there¬ 
of as a county highway, even though the road re¬ 
mains such for all other purposes until declared a 
“state highway,”®*^ and when a state highway de¬ 
partment has induced a county to expend money 
jointly with it for the construction of a road, there 
can be no abandonment on the part of the state of 
Its responsibility for the continued upkeep of the 
highway Where the legislature has enacted a 
statute governing relocation of so-called “state-aid 
roads,” and the consequent closing or abandonment 
of the old right of way, and has placed such mat¬ 
ters in the hands of the state highway department 
and not with county officials, prioi statutes regulat¬ 
ing the discontinuance of the old roads by county 
officials and prescribing the procedure therefor are 
inapplicable to the discontinuance of a state-aid 
road 

(b) Ojieration and EfTcct 

A state highway, or a portion thereof, which hat 
been abandoned by the state highway authorities, and 
which has not been thereafter maintained at a public 
road by the local authorities, ceases to exist as a highway 
for the general public as against the owners in fee of 
the land, although abutting owners ordinarily may not 
be deprived of access to then property. 

After a state road or a part thereof has been 
abandoned by the state highway authorities, it pass¬ 
es, it has been held, into the hands of the local au¬ 
thorities Under sf)mc statutes, portions of the 


another in the same county between 
the same two termini—State HiRh- 
wa> D(pt of (leoigia v, Marks, 145 
SE 866, 167 (la 397 

67. (»a—Stale Highway Department 
of GfOTRia V Richmond County, 
177 SE Got, 179 Ga 642—Ward v 
State lIiRhwav Roaid, 167 SE 
.128, 172 Ga 414 

68 . Ga—Marks v State Highwav 
Depaitnient, 146 SE 838, 167 Ga. 
792 

69. Ga—Maiks v State Highway 
Dopnitment, supra 

60. Ga—Raines v Terrell Countv, 
151 SE 5119, 169 Ga 725—Muiph v 
Macon County, 146 S E, 846, 167 
Ga 859 

61. Arlz—Rowland v Mi Rude, 281 
P 207, 35 ArU 511 

62. Kan —Kucera v. State Highway 


rommis.sion, 64 P 2d 66, 145 K.in 
121 

63 ]*a—In re Vacation of State 

Highway Roads, 24 Pu Dlst 510 

Notico to itato or its commiBiloner 
as not roqulBite 

Municipality s vacating .state road 
within city limits without notice to 
state or to state highway commis¬ 
sioner was valid, since no statute re¬ 
quired such not let —Rogers v Citv 
of Jackson. 231 NW 621. 251 Mkh 
256 

64. W Va—White v McCroskey, 8 
S E 2d 827, 122 W Va 261—Hea\ner 
V State Road Commission, 191 S E 
574, 118 WVa 630. 

65. Md—Huffman v State Roads 
Commission of Maiyland, 137 A 
358, 152 Md 566 

66 . N C —Cameron v Slate Highway 
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CMmmission, 123 SE 466, 188 NC 
81 

67. Ai Iz —Hoard of Sup'rs of 

Apache County v Udall, 1 P 2d 343, 
28 Aiiz 497 

68. Idaho—Murtaugh Highway 

I>i.st V Merritt, 85 P 2d 686, 69 
Idaho 602 

69. Ga —C\ilfee v Jones, 188 S E 
207, .54 Ga App 481 

70. Ga— Caltee v Jones, 188 SE 
307. r.4 Ga App 481 

S C —Sloan v State Highway De¬ 
partment, 148 SE 183, 150 SC 337 

Board of county supervisors are 
not prohibited from retaking' public 
road abandoned as a state highway 
—Trahan v State Highway Commis¬ 
sion. 151 So 178, 169 Miss. 732. 
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state road system which have been abandoned by 
the state highway authorities, but which remain 
open and m general use by the public, constitute 
neighborhood public roads,while under other stat¬ 
utes a road formerly maintained by the county re¬ 
verts to the county on abandonment by the state, 
and final abandonment lies wholly with the county 
authorities and must be accomplished in the man¬ 
ner provided for by statute Where the road has 
been abandoned by the state and is not maintained 
by the local authorities, it ceases to exist as a high¬ 
way for the use of the general public as against the 
owners in fee of the land it traversed On aban¬ 
donment of the original road on relocation of the 
state highway, it reverts to the jurisdiction of the 
county 

Effect on abutting owners. The designation of a 
road as a state highway does not confer on abut¬ 
ting owners any special property right which will 
allow them to prevent the highway commission from 
designating another road as such state highway 
route, notwithstanding it would result in a diversion 
of traffic Where a part of a state highway is 
abandoned on relocation by the state highway au¬ 


thorities, the abandoned part of the old road may 
not be closed without the consent of persons whose 
property fronts thereon or over whose lands it 
passes,*^® abutting owners have a right of egress 
and ingress from and to their property of which 
they may not be deprived by the owners in fee of 
the land over which the highway travel sed, at least 
where there has been continuous use of the road 
for the period of prescription 

The doctrine that, where abutting owners have 
purchased with reference to a map showing the 
streets, the municipality cannot close such streets 
to the use of the abutting owners has been held not 
applicable to alterations or changes in public roads 
forming a part of the state highway system 78 

§ 180 . - Materials for Construction or 

Repair 

a. In general 

b Taking material from abutters 

a. In General 

Within the limits of pertinent statutory provisions, 
highway authorities have discretion as to the materiais to 
be used in constructing or repairing highways; and the 


On location of permanent trank 

hig'liway by hiphwav commission, 
practicable rond along* general loca¬ 
tion is not vacated, but reverts to 
control of county or town board — 
State V T.ambcrt, 214 NW 663, 171 
Minn 369 

71. N C"—Mostfller v Southern Ry 
To, 17 S E 2d 133, 220 NC 275 

Startnte ae oonferring private eaee. 
ment 

Purposj' of statute declaring that 
all highways abandoned by state 
highway comm ssion, but which re¬ 
main opem and in gencial use by the 
public are to be neighborhood public 
lo.ids, IS not to give any private 
easement in the further use of an 
abandoned road, but only to continue 
the status as d public road—Mostcl- 
ler v Southern Ily Co, supra 

72. Okl —Hillsdale Co V Zorn, 100 
P 2d 436, 1S7 Okl 38 

Purpose of State Highway Act was 
not to deprive county of any of its 
powers with n fercnce to roads — 
Hillsdale Co v Zorn, supia 

73. N C —Cohoon v Roughton, 1 S 
E 2d 362 215 NC 116 

Persons who do not live on road or 
use the same as a method of ingiess 
and egress to and from their homes 
inav not claim the continued use of 
the road as agiinst a property own¬ 
er whose land the road had crossed 
—Cohoon V Roughton, supra 
Where pnbllo does not own fee in 
a road abandoned tioth by the state 
and county highway officials, the 


rights of the public to the continued 
use of the road are determinable by 
the statutes and general law relat¬ 
ing to dedication and easement — 
Calfec V Jones, 188 S E 307, 64 Ga 
App 481 

74 Minn—Trahan v State Highway 
Commission, 151 So 178, 169 Minn 
732 

Miss—Wilkinson County v State 
Highway Commission, 4 So 2d 298, 
191 Miss 750 

75. Tex—Elliott v Ely, Civ App, 
68 S W 2d 839, error refused 

76. NC—Da\is v Alexander, 162 S 
E 372, 202 N C 130 

SC—Sloan v State Highway De¬ 
partment, 148 SE 183. 160 SC 337 
Right of abutting owners generally 
see supra 5 141 

77. N C —Davis v Alexander, 162 S 
K 372, 202 N C 130 

Compensation for destruction of ac¬ 
cess on aiiandonment of highway 
see Eminent Domain § 126 c 
State Highway Bead Act was nev. 
er intended to deprive owners on the 
old road of ingress and egress to and 
from the new improved road when 
necessary deviations were made — 
Davis v AUxander, 162 SE 372, 202 
NC 130 
Extent of right 

(1) The right of an abutting own¬ 
er as against the owneis of the fee 
over which the highway crossed is 
confined to the exigency of egress 
and ingress, and such persons are 
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not entitled to have the whole road 
throughout its length left to them in 
its original unimpaired condition, on 
the basis of more inconvenience in 
reaching objectives formerly more 
accessible, at least where the high¬ 
way has not been used by the abut¬ 
ting owner tot Ihe prescriptive peri¬ 
od—Mostfller v Southern Rv Co, 
17 SE2d 133, 136, 220 NC 275 

(2) "Ancient dor trines pertaining 
to roads of the horse and buggy 
days, when those loads w'ere for the 
most pnit trails through the woods 
and fields, must bo appliod to mod¬ 
ern conditions with caution and 
sound discioLion Once, ‘ingress and 
egress’ were practically all such a 
load afforded, and there is logic ^n 
the thought that it is all of such 
a doctrine w^hich should suivivo."— 
MoslelJer v Southern Ky Co , supra 

(3) After an abutting owner has 
used the highway tor the period of 
prescription, he has been held to be 
entitled, as against the owner in fee 
of the land beneath such road, to 
have the entire width of the old road 
kept open for the pm pose of pro¬ 
viding a reasonable means of ingiess 
and egress to and from his prop¬ 
erty, even though a less satisfactory 
and less valuable moans of ingiess 
and egress would remain if the con¬ 
tested portion of the old road were 
closed—Dong v Melton, 3 0 S E 2d 
699. 218 NC 94 

78 NC—Mostcllcr v Southern Ry 

Co, 17 SE2d 133, 220 N C. 276 
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petition for road improvement may also limit their dia- 
cretion 

Ill the absence of any statutory limitation or re¬ 
striction, it IS for the highway authorities to de¬ 
cide vvhal materials aie to be used in the construc¬ 
tion or repair of high\va}s'^^^ Under certain stat¬ 
utes, prescribing^ in some nspects and to some ex¬ 
tent the materials to be used, the officers have some 
latitude in the selection of the tyjie of load to be 
built in any p.irticular locality and the material to 
be used in its construction,^® provided such ofTicers 
act in pfood faith,and do not pay excessive or un¬ 
reason.ible prices 

If the pctifcion for a road improvement does not 
sjiecify the ch.iiacter of the material that shall be 
used, tlu liiphvvay authorities have .i discretion in 
the matter,^^ but if it siiecifies the chaiactcr of ma¬ 
terials to be used it is valid and bindiii^^ on the au¬ 
thorities, and tluni discrilion iii that ret^ard is lim¬ 
ited,^'* and, wluri' bonds are voted for road ini- 
provtment on the representation and theory that a 
particulai matcMi.d would be used, such m.iteri.d 
should he used 

b. Taking Material from Abutters 

Where a statute permits, but not otheiwise, highway 

79. Ala 111 111 V lioKiis. 97 So 
1J7, 19 Ala App '{7(» 

OKI - I'lilvc’ili V li\iiis, fil 1’ 2(1 766, 

17.'’. OKI KiV 

St”- Ml Donald v Stnli lli^,hwn'v 
IVpailni. nt. 104 SE 920, 106 SC 
11.^ 

20 C ] p .0S7 nolo O'! 

Surfacing^ of county road with 
gravel is nol iiiiunid of <oiint\ -- 
Tioaid ot (''onntN C^'om’rs ot Nioslio 
CoviritN \ Jluiduk, 211 1’ S66, 120 

Kan 0'»,s 

Repairs not limited to original ma¬ 
terials 

St.Unit \\ is held not to limit lond 
rep.in distm (s to iisi of inatoii.iJs 
of wtioh mod w.is oiinniallv built, 
sini I ‘ lo ri'iioM till' loads 
nil ans lo niakt ihi'm ovt i 

witli sni li ni.iliti.il for risui facing 
as iNpiiitini and .idx.inir in Iht 
•4(111110 ot m.ul building tondi Mill 
hi tin lust and iho most i*i oiionin at 
in thi lon« run "—C^owin v Thornii- 
Hon 9 S W Jd 7“0 792 ITS Aik 11 
Designation to he made hy state 
highway commission, not bo.nd of 
eouTitv (‘onniTsmoni Ts -Slati v 
Hoard of e\)ni'r>^ of iohnson Count>, 

292 1* 921, 1.11 K.ni 111'! 

80 Ind—(.\)b V Hoaid of Com’rH 
of Nobh* (’ount\, HiS N R .S.')9, S2 
Ind App 640, lohtannn diniod 140 
NIC 44S, S2 Ind App 610 
29 CJ p 587 noti s 21, 35 
**Kard surface” 

Whore county votes tionds for 
hard-surface roads without dosignat- 


officers may take from abutters materials for construc¬ 
tion or repair, for due compensation 

In the absence of statute, highway officers have 
no authority to take from cdnittcrs materials for 
construction or repair,^® but under some statutes 
they are authorizeil to do so, due compensation be¬ 
ing provided.The officer is the sole judge of the 
necessity of the taking,and as long as he does 
not wdlfully annoy the ow^ners of jiroperty a court 
of equity will not restrain him,*® and an indict¬ 
ment may he for obstructing him However, the 
officer cannot pass over cultivated or improved land 
for this imrposc,®^ nor c.in an overseer lake for 
public use timber prepared for the owner’s own 
use ®2 

§ 181 . - Removal of Fences, Buildings, 

and Other Property 

Road officers iaying out, altering, or improving a road 
must conform to statutory requirements as to notice to 
landowners or occupants to remove fences, buildings, or 
other property, and the allowance of reasonable time to 
do so 

Under sonu statutes, load officers are rtqniied to 
give a 1 easoii.ihic lime, on la\inj> out, .dtermg, or im- 
piovnig a toad, for llu unioval of timber, fences, 

sit loll issij(>d not 1 ( 1 ^ of f'b I lion to il(- 

t( rrnirn win tin i thi countv (oiiit 
should naiu bonds to piovidc fur 
pi 7 in Hunt mid < on«?tru( 1 ion and thi 
(IcHlors voted tin bonds tin dntv of 
>-ilti1in#, 11)1 tvpi of T 0,1 ft was n re 
s[)on ‘-1 l>j 1 1 ( V devolving on th»* counlv 
I oiirl - Tnppi 07 V C’oiK h, 220 I’ 
lOlJ 11(1 Oi <46 

84. \7k Htndi*7 V AAniriik, 202 S 

\N S{1 1!! ^7U 491 

29 D r p 5SS not! to 

85. Okl — S7Tn[)kins v Curtiss 213 P 
iss IK, OKI 101 

XT^e of asphaltum as a hinder held 
n«»1 i d(]>a7Mir( from 7 epr i si ntat ion 
,is to us, ot gi.ivil in vii vv of liigh- 
vvriv I oniiuission’s spi 1 .1fu ations tor 
'giivil rucids ”—Sinipkins v Cuiliss. 

sup I 1 

86 N A" DuiVi.i V Kiuilh. 16 NY. 
S (,SS 

29 (’I ]> f'.ss noli .52 

Higln to soli .and mat i rials on high- 
w IV SI I sujiia 1 ts 

87 Mass—Hati.h v Hawkes, 126 
Muss 177 

29 C’ I p 5S8 note 46 
88. Or —Kendall v Post, 8 Or 141. 

89 Oi —Kendall v Post, supra 

90 SC —State v Hullman, 31 S C L 
617 

91. Me —Wellman v Ditkoy, 2 A. 
133 78 Me 29 

29 C J p 588 note 50 

92. Wis—Ouodman v. Bradley, 2 
Wis 267. 


I7ig inaliiiril, eountv t onunissioru i s 
UMv < hoose ni lilt ml ms long .is 
inipi ov 1 nil nt fonies within ‘st.itu- 
toi V (i(simi,Ku,n ot what shill lu 
consul, lid liriid wuifue '—Alhn v 
l!oaid ot Comis of Dog m Couiitv, 
2()7 P 860, 8(){ J31 Okl 11 

“Paved roads” 

Holds loviiid with s.ind < biv oi 
anv inaKiiil inal iiig: a fiini h.ird 
•-nioMlh '•uitaii over whuli hoisfs 
I iiiiigis, automobi 1< s, and ollii i 
veliulis niav pi'-s an ‘iiavid ro id<- 
vviOiin (^onsl ail { 52 and \ i i n- 

I oil's Savles Civ ,St Aniiot 1911 art 
611) authori/iing tlu lonsliuition 
,>nlv oi mu id inii/i d ot pavid mads 
and turnrukes --dib.soii v O.ive- Tt x 
Civ \pp. 2.16 SA\ 2(»2 

Ubo of patented articles and materi¬ 
als permitted 

Ill -Pinnimiii v Bennett, 221 Ill 
App 5,1 

81. Ta—I ji Movno v ^V^Mshln^clon 

(kuiritv, 62 \ 516. 21! J*a 121 

82. liul Strang',, v tJraul Countv, 

91 NE 212 17! Ind 640 

P.i -la Movne \ Washington Coun¬ 
ty 62 A 516, 213 l»a 123 

83. Ill Maiteeii> v liOUth, 197 Ill 
App 106 

Petition for bonds, duty of county 
court 

Where petition praying- for the 
issuance of bonds foi construction 
of a permanent highw'ay ov'er a des¬ 
ignated loursc was filed, and the 
county court cont iirred in the propo-, 
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buildings, or other property,®^ after notice to the 
landowner or occupant,which notice, under some 
statutes, must not specify a period which will expire 
in the winter months If the owners neglect to 
remove the property within the time specified it is 
the duty of the officer to do so,^*® but in removing 
without notice,'^'' or before the expiration of the 
time allowed,'*^ the officer is a trespasser, and in¬ 
junction will lie to prevent an improper removal.^® 
ballure to give the notice does not, however, affect 
the validity of the layout ^ 

County commissioners have no authority to allow 
a portion of a building to remain ^ 

It has been held to be within the province of a 
state highway commission to determine whether or 
not the present or piospectivc traffic at an inter¬ 
section IS such as to require the removal of obstruc¬ 
tions to view 3 

A contract whereby a county widening a highway 
agreed to reimburse a company furnishing electric¬ 
ity for exi)enses incurred in removing a transmis¬ 
sion line was held not to entitle the company to re¬ 


cover the cost of purchasing a new right of way 
and installing its facilities thereon, or for such 
Items as depreciation.^ 

§ 182. - Guideposts 

A statutory requirement of the erection of guideposts 
or of guideboards must be obeyed. 

Statutory requirement of the erection of guide- 
posts® or of guideboards® must be obeyed. 

§ 183. Existence and Character of Road 

The duty to Improve and repair public roads extends 
only to those legally In existence and not to roads which 
have never been opened or which have been abandoned; 
and such duty frequently depends on the class or char¬ 
acter of the particular road in question. 

Matters concerning the construction, impiove- 
ment, and repair of roads fi eqiieiitly arc affected 
by the character of the road,*^ and hence in consid¬ 
ering such matters the courts have often had oc¬ 
casion to define a class of roads or to detciminc the 
character of particular roads as falling within the 
terms of paiticiilar constitutional or statutory pro¬ 
visions ® 


93 Mass—’Whilo v FoxhoTouph, 2T 

N F ISl M<iss —^lurray v 

Norfolk County, 21 NE Tf)?, 14<i 
Mass J2.S 

211 C J p 5SS nolo 53 

94 "Wis—Mtjiiis V Edwards, 112 
N\V 248, 122 Wis 91 

29 C 1 p 588 noto 54 
City water pipes 

I'tr&ons m idinR: piiMlc roads ra/iv 
not loiir up ind d(slrov < ily water 
pjf)os laid thoK under vMlhout giving 
H‘isonnl>le notice and oi>in>rtunity to 
oh.inyt pipes- Cily of Chadron v 
Sl.ih, 214 XAV 2a7, 115 Neb 650, 
ri b('irrng' denied 215 N W 137, 115 
Ni'b (i5() 

95 Ind—Conlov v Grove, 24 NE 
7 51, 121 Ind 208 

AVis—Kellar v Earl. 74 NW. 364, 
98 WlS 188 

96 Wis — Erode v Hishen, 40 Wls 
1)74 

29 J p 588 noil 56 

97. Til—Tavloi V. Marry, 25 Ill 
518 

98. Kan—ITarlman v Baldwin, 176 
115 102 K-n 7(.l 

Mass —looker v Damon, 17 Pick 284 

99. Tnd - Conli'v v Grove, 24 NE 
731, 124 Ind 208 

1 . Vt ^-Robinson v Winch, 28 A 
884. 66 Vt 110 

3. Me — Mann v. Marston, 12 Me 
22 

Mass — Colburn v. Kittridgo, 131 
Mass 470 

3. N J —Toscano v State Highway 
Commission, 154 A. 601, 9 N J Misc 
479. 


4. Tex—AVillary CounlN v Cent ml 

I’ower & Tii^ht f\) f^iv A]>p , 7 1 

S W 2d 1000, error dismisst d 
Expenditures held not sufflciently 

nlleg'ed and proved bv purpmted 
U< rnizi'd slatiuiu ut —illaov County 
V (VritT.il I’ovver & Liyht Co, supm 

5. Mf —Slate V Syanvillo, 61 A 83, 
100 Me 402 

29 CJ p 688 note 62 

6. Mass — Shaion y Smith, 62 N E 
981, 180 Mass 539 

7. Boad constructed under reim- 
hursement plan 

Tlio piovjsion in the South Caro¬ 
lina Pay-As-Yo*a-Go act that no coun¬ 
ty shall have two haid-siirta< ed 
cross-tountv lo.ids until every other 
countv in the slate has one, Is md 
upiilrealile to louls constructed undci 
the rcimburpi ment plan--Briggs v 
Greenville County, 135 SE 153, 137 
SC 288 

8. Belt lines 

Under a statute aulhorlzing the 
state highway commission to con¬ 
struct belt lines, the leim "belt line" 
will be construed so as to give cffi ct 
to the legislative Intent, and a sec 
tion of road divided into two seg¬ 
ments has been considered to consti¬ 
tute two belt lines and htnee not to 
violate a restriction on the length 
of btlt lines, notwithstanding the 
combined length of the two segments 
exceeded the length allowed for one 
belt line—Summer v State Highway 
Commission of South Carolina, 141 
SE 366, 143 SC 396. 

“Connectlaf*’ routes 
Within the meaning of a conslitu- 
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tional provision authorizing the leg- 
islalnre to uid to the trunk highway 
svslcin adililioml loutcs connet ling 
ri< W'lv constiluttd county seals and 
olhd points In the slate, 'V onnect- 
nig" mivins diro tlv connei ting, and 
the odditional highway must l)e a 
link in tlif cli'un by which county 
scats are united and must begin or 
end at, or i>ass Ibiougb, the new 
(oiinlv'^ seat State v I^abcock, 200 
XAV 8J3, 161 Minn SO. 

Public highway 

A strip of land or right of way 
dcscriliecl with such certainty ns to 
fadlitate a n adv idt nil fa at Ion there¬ 
of, grant* d to and aei opted by a 
founty loi countN load purposes, has 
lx eii laid to constitute a public high¬ 
way, within the meaning of a stat¬ 
ute pi'imilting a county to grant the 
use of its highways to an adjoining 
countv for certain construction juir- 
posr,s—Watson v Grcely, 232 P. 476, 
69 C.il App 643 

Traffic relief road connecting two 
highways has been held to be a sup¬ 
plementary highway, within the 
meaning of a constitutional provi¬ 
sion authorizing the slate highway 
commission to construct supplemen¬ 
tary highways—Slate ex rel and to 
Use of Chicago Great Western R Co 
V Pulilic Service Commission of Mis¬ 
souri, 61 S W 2d 73, 330 Mo 729, cer¬ 
tiorari denied Chicago Great Western 
R Co V Public Service Commission 
of State of Missouri, 63 S CL 89, 287 
U S 641, 77 Li Ed 655 
Truuk-liue highway 

Within the meaning of statutes 
pertaining to the construction of 



§ 183 


HIOHWATS 


40 C.J.S. 


The duty to improve, maintain, and repair extends 
to such roads, and only such, as have a legal exist¬ 
ence as public highways,® by virtue of statute or 
statutory proceedings and formal opening,^® dedi- 
cation,ll and acceptance,^® or prescription,^® or by 
alterations of old roads The fact that a statute 
speaks of the improvement of roads and the desig¬ 
nation of roads to be improved docs not confine it 
to established roads where a contrary intent is plain 
from its various provisions 
The authority and duty of the state or its agen¬ 
cies to improve and maintain roads does not extend 
to a road which constitutes a mere private right of 
way,^® although a byway or private way adopted 
for temporary use while a highway is out of repair 
becomes a highway for the time being, and the town 
IS liable for injuries occasioned by failure to make 
it reasonably safe A landowner cannot by his 
act alone create a public highway so as to charge 
the public with responsibility for its care and main¬ 
tenance, without the consent of the government act¬ 
ing through some authorized agency 

As a general rule, the authorities are bound to 
keep in repair only that portion of a highway in 
actual use,^® and not a highway or portion thereof 


which has been vacated®® or abandoned,®^ or not 
completed,®® or which has not been in use for the 
period required by statute ®® The duty relates to 
every portion of the highway actually used for pub¬ 
lic travel,®^ although the road was laid out for the 
accommodation of an individual and is subject to 
gates and bars,®® and although title to some of the 
highway is not actually in the town.®® 

Stock passagcuHiy The duty to maintain a cat¬ 
tle or stock passageway across a highway may rest 
on local authorities by virtue of contract made be¬ 
tween them and a landowner 2*^ 

§ 184. - Roads in Different Jurisdictions 

In the absence of statutory provision or special ar¬ 
rangement, where a road extends into different juris¬ 
dictions each Jurisdiction has the burden of maintaining 
and repairing that portion lying within Its own ter¬ 
ritorial limits. 

Where the center of the road forms the line be¬ 
tween two subdivisions of the state and no cross¬ 
wise division has been made, each must repair the 
portion on its side of the line,®® but if, pursuant to 
statutory provision, a crosswise division has been 
made, each must repair the part of the road as¬ 
signed to It ®® 


trunk-llnp hijfhw»iVR, a tiiink-lini' 
highway conttnups to be much re- 
KurdlcHR of iG^lslativc rcstriptions 
as to the kind of vehi<le whuh shall 
use it, where no spec ifioat Ions as to 
the t\pp of layout or metliod of oon- 
stru(tion of such a road are pre- 
Hcrlliod Jn the statutes—Stock v. 
Cox, 6 A 2d 346, 125 Conn 405. 
Unimproved roadv 

The fact that the surface of a 
paved road Jh In need of reconstriu 
tlon does not make the road an un¬ 
improved road, within the meaning 
of statutes pertalninji: to the < on- 
struction and repair of unimproved 
roads—I’aterson, N & N Y R Co 
V Town of Belleville, 197 A 902, 120 
N J Law 1. 

9. Arii:—Graham County v Dowell, 
71 1* 2d 1010, 50 Ariz 221 
Kan —S<indl)urn v Board of Com’rs 
of VV\andotto County, 24 5 P 1020 
121 Kan 26 

I'a—Gniner v Commonw'calth, 6 A 
2d 1)7, 3.14 ]'a 209 

\VvO“ GcoiKe W Condon Co \ 
Board of Com'rs of Natrona ('‘oun- 
t>, 103 P2d 401. 407, 66 AV>o 38, 
cltinK Oorpiui Juris. 

Implied establishment not shown 
The construction of a road under 
an invalid agreement H not sufficient 
to show an implied establishment of 
a county road so as to permit the 
countv to authorize work thereon — 
George W t'ondon Co v Board of 
Com’rs of Natrona County, 103 P 2d 
401, 60 Wyo 38. 


10. Pa—(xreiner v Commonwealth 
6 A 2d 67, 334 Pa 299—In re Ur- 
banski, 104 A 210, 128 I’a Super 
293 

20 (^J p 680 note 64 

11. Ala—Webb v Story. 64 So 153. 
184 Ala 583 

Mith—Williams v I*(toske>, C6 N 
W ,55. 108 Mirh 200 

12. Md —United Finance Corpora¬ 
tion V Ro>al Realty CuTi>oiation 
101 A 81. 172 Md J38 

29 J p 589 note 66 

13. I’a—Felt v West Homestead 
Boioush. 103 A 508, 260 Pa. 11 

29 C.I p 589 note 07 

14. S —Hill V Lauiens County, 13 
S 30 318. 31 SC 141 

29 CJ p 580 note 68 

15. Kan—Statt v Board of Com’rs 
of Johnson County, 260 1’ 98.5, 124 
Kan 511 


16. Aiiz—Graham Countv v Dow¬ 
ell. 71 P2d 1019, 50 Arlz 221 

NY—Oak Hill Countrv Club v Town 
of I’iltstord, 252 NYS 101, 140 
Misc 863, affirmed 266 NYS 995. 
240 App Dlv 802, reversed on other 
grounds 190 NE 321, 264 N Y 133, 
leargument denied 191 NE 620. 
261 NY 072 

Pa—Greiner v Commonwealth, 6 A 
2d 67. 334 l^a. 299 

17. Vt—Dickinson v. Hockingrham. 
46 Vt 99 

29 C J p 589 note 77, 

IS. Md —United Finance Corpora- 
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tlon V Rovnl Realtv Corporation, 
191 A 81, 172 Md 138 
19. W'ash—Neel v Klnp: Countv, 
102 P 396. .5 1 Wash 400 
29 C J p 589 note 72. 

20 Mas'S -Tinker v, Russell, 14 
I’lck 279 

21. NH—State v. Alstead, 18 N H 
59 

N J —Ziniinermann v Township Com- 
mitt^ta c»f Bergen & Boiling 
Springs, ^0 A 180, 57 N J Law^ 68 

22 . Me—Lowell v Moscow, 12 Me 
100 

23. Mich—MiKellei v Monitor Tp , 
41 N W 412. 78 Mich 485 

29 CJ p 589 note 76 

24. Conn—Paulsen v Wilton, 61 A 
61 78 Conn 58 

25 N H— Pi odor v Andover, 42 N 
H 348 

26. Conn —Paulsen v. Wilton, 61 A 
61, 78 Conn 58 

27. Ill—Livingston v. Gardner, 220 
Ill App 25 

Construction of contract 

In construing such a contract, con¬ 
sideration mav be given to the con¬ 
temporaneous construction given to 
the contract by the parties—Living¬ 
ston V Gardner, supra 

28. Ind —Rodenbarger v. State, 76 
NE 398. 165 Tnd 685 

29 CJ p 589 note 78 

29. Me —State V. Thomaston, 74 
Me 198 

29 CJ p 690 note 79. 
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In the absence of constitutional prohibition the 
legfislature may authorize two or more political sub¬ 
divisions of the state, contiguously situated to each 
other, to jointly build and maintain highways 
through their respective territories,or may au¬ 
thorize one subdivision, when public convenience so 
demands, to extend at its own expense any of it^ 
own roads over limited portions of an adjoining 
subdivision,^^ but unless a special arrangement ha^ 
been made, a road officer cannot extend improve 
ments into adjacent road districts,'^2 ^nd if he does 
so any improvements he may make are under the 
control of the supervisor of the district into which 
they have been so extended ^3 The burden of con¬ 
structing and maintaining a highway may be im- 
jmsed on a territorial subdivision of the state bene¬ 
fited thereby, notwithstanding the highway is locat¬ 
ed outside the limits of such subdivision.34 

In the case of a highway which passes through 
a municipal corporation, the part of the highway ly¬ 
ing outside the city limits is to be improved or re¬ 
paired, under some statutes, by the county, town¬ 
ship, or district in which such part lies The 
power or duty to control, construct, improve, or re¬ 
pair the part within the municipal corporation is 
considered in the C J S title Municipal Corpora¬ 
tions §§ 1042, 1044, also 44 CJ. p 160 note 62-p 
161 note 71, p 164 notes 28-34 


§185 Drainage 

Questions with respect to the drainage of high¬ 
ways are discussed in detail infra §§ 186-190. 

Examine Pocket Parts for later cases. 

§ 186. - Power and Duty 

a. General considerations 

b Scope of power and duty as to sur¬ 
face water and drainage over abut¬ 
ting or adjacent land in general 

c. Power, duty, and liability of state and 

state highway authorities 

d. Landowner’s right to dram into high¬ 

way and to obstruct or interfere 
with drainage 

e Nature, measure, and amount of dam¬ 
ages 

f. Actions 

a. General Considerations 

Highway authorities may make proper provision for 
the drainage of highways, the liability of a political 
subdivision for acts or omissions affecting such drainage 
depends largely on specific statutory provision or on the 
nature of its interest in, or its duty with respect to, 
highways. 

The proper authorities have power to provide for 
the drainage of surface water from highways,^^ and 
to build ditches and culverts,37 such power being in- 


30. Ark—Tarvm v Perry County] 

Road Tmpr Disl No 1, 201) SW , 
SI. 137 Ark 354 I 

Cal--Watson v (Ireely, 227 P 064, 
67 Cal App 32S 
29 CJ p 69(1 note 

Aproements between political subdi¬ 
visions .see supra § 177 

31. Cal —Watson v Greely, 227 P 
664, 67 Cal App 328 

32. Ohio—Grove v Mikesell, 13 
Ohio St 158 

33. Ohio —Grove v Mikesell, supra. 
34 Mont —State ex rel Siegfried v 

Carbon County. 92 P 2d 301, 108 
Mont 510, 123 A L. R 1456 
35. N J —McNeal Pipe & Foundry 
Co V Ijippinoott, 31 A 399, 67 N 
J Law 640 

29 CJ p 690 note 84 

Plans construed 

Plans on which the line of a road 
was marked as extending Into a city 
for a short distance have been held 
not to call for the improvement of 
a city street, where only the por¬ 
tion of the road outside the city was 
colored on the plat to indicate the 
part of the road to be Improved — 
Mack V Paragould & Hopkins Bridge 
Road Imp Diet No 1, 271 SW 968, 
168 Ark 867 

36 Cal.—Genaszt v Marin County, 
268 P. 826, 88 Cal.App 645. 


Iowa—Harman v Diew, 249 NW | 
277, 216 Iowa 315—Schwartz v 

Wapello County. 227 NW. 91, 208 
Iowa 1229 

20 C T p 590 note 90 
Zn ILoolsiana statutorv powers of 
police juries with re.spect to admin¬ 
istration of public loads within their 
Jurisdiction include matters concern¬ 
ing natural drainage—Louisiana Irri¬ 
gation & Mill Co V Sixth Ward 
Drainage Dist . 104 So 623, 158 La 
701 

Xilablllty for expanse of repair of 
drainage facilities 

In view of L 1929 c 225 ^ 19, Rev 
St § 68-419, providing that the state 
highway commission shall assume 
the rights and liabilities of the vari¬ 
ous counties on all existing con¬ 
tracts for the construction, improve¬ 
ment, or maintenance of state high¬ 
ways, a county was not liable to a 
drainage district for moneys expend¬ 
ed by the latter in repairing a flood¬ 
gate connected with a dram in a 
levee of the drainage district, which 
drain and floodgate had been in¬ 
stalled by the county for the pur¬ 
pose of draining a highv/ay, pursu¬ 
ant to a contract between the county 
and the drainage district which im¬ 
posed on the county the obligation of 
maintaining the drain and floodgate 
and of keeping them in repair, where 
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the highway in question had become 
a state highway—Verdigris River 
Drainage Dist No 1 v City of Cof- 
fcyville, 97 P 2d 105, 150 Kan 765— 
Verdigris River Drainage Dist No 1 
V Citv of Coffcvville, 86 P 2d 592, 
14!) Kan 191 

Scope and extent of power to dispose 
of surface water in general see 
infra subdivision b of this section 

37. Cal—Gcnazzi v Mann County, 
263 P 825, 88 Cal App 545 
Iowa—Herman v Drew, 24 9 NW 
277, 21(» Iowa 315—Schwartz v. 

Wapello County, 227 NW 91, 208 
Iowa 1229 

Neb—Lindberg v Challburg, 194 N. 

W 713. no Neb 626. 

NY—Abkanan v Niagara County, 
289 N Y S 968, 159 Misc 896 
Pa—De Nobile v Wilkins Tp, 74 
Pa Super 389 
29 C J p 590 note 91 
Zn Texas, in view of Const art 6 
§ 18 giving commiasumers' court the 
right to excrci&e powers and Juris¬ 
diction over all countv business, and 
Rev St 1925 art 236, subd 6 giving 
commissioners’ court power to exei- 
cise general control over all roads 
and highways, construction of drain¬ 
age ditch to divert flood waters and 
HO protect roads in county was with¬ 
in power and jurisdiction of commis- 
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cidoiil If) the power to lay out, build, and repair 
bij^hvvays 

Authority to provide foi llu draincip;e of 
w.iys iiuoivts in j^encr.il the txtrcise f)f a larRc 
(list I et ion, and, there fort, .is a j’tntral rule no 
fiction lies me‘ie]> hte.iiise of tiu .ido])lion tjf a par¬ 
ticular svsltrn veilhin that riuthoi ir_\, or hec.mse 
of <i nieie error of jud^inent 'I his (list it lion 
cannot he controlled hy a eouit"*- e\ce])l in case 
of fraud or had taith^^ or the irnasion of some 
])nva1e rip;lit of a cUi7( n 

fn stjrne )iii isdit lions, m the .disence of conslitu 
tional or slalntoiv iiioMsion ini])osniji;^ liahilily, a 
coiintv is not li<ihl(‘ for daniai^es lor iiipirus rtsult- 
inti tioin il^ 111 i;li^"( net oi fioni the lit trlij;ene c 
of Its oflfittrs or ai;tnts,^6 with respect to the con¬ 


struction or maintenance of drainaj?e facilities for 
a highway, the reason usually given being that, in 
constructing or maintaining a hit^hway, a county 
exercises governmental functions or functions of a 
sovereign delegated by the state, or pcrfoims acts 
as an agency of the state, with lesptct to which it 
is not liable in the absence of constitutional or stat¬ 
utory jirovision imposing liability In some ju¬ 
risdictions, in the alrseiict of st.iliitc imposing lia- 
hilily, a towui is not liable for failure to maintain in 
pro]xr condition drainagt facilities connected with 
a highway wheic no ])ov\'er is ctuifeiied, or duly im¬ 
posed, on It to construct or maintain such f.icili- 
tics,^^ find It is nt)t lirihli foi injuTU's lesnltmg from 
acts or omissions of a highway ofiker who is not 
an agent of the town 


siojur*'’ I'fiso tV)uiitv \ 

T(\("i\ \jjp JIM, S \V ‘J'l. 
Employment of county surveyor 
In \ n \t nf fl, r)L!l (i>unt\ 

< (jinnin sioin r* wjk iio( r<'(juin(l to 

om|»lo\ (ount\ “^iiTvtNor to rnnkt sui- 
\ovs 'ind <vt,ihlish !o(iuirttl 

1)1 ( oiisi 1 uc tion oi draiiirO'c ditih for 
th( iniUtction of ])uMn hi).''liwnv — 

I )tn 1 Old V iTnkrlt, C) J’Jd MS 

Alont 

< ’oust r U( I ion 

And in.j m(( ri in< f' of In idj’os nnd 
(UlvirtM l)\ drninngi nnllior .1 it s 
.IS to puldn di.iins int f i st < | in^, 
tiinliw ,i\ sot PiMin* 1 1 1) 

C)t puhlii di nn uiid* i oi .itioss 
hif.tivvMv s< o Dm ins ^ Id 
3& (\il --<t<ni//i \ Marin ^olln(^, 
LM. ; [• SJ". SS t\il \p]) 51^. 

2M (’ I p r.'il not I Mj 
‘^Maintain and repair” 

UntJi t .1 si 0 nil .IIIitun i/inj; tlu* 

(ominisMoin 1 V of n rood div,iriit to 
in.nnt.iin nnd itpiir itn lo.ids . on- 
stTinh'd nndor tin ii snpt i \ i*-ion, 
shipinir ni> dit.lns and imlliii^. in 
iiilxtrt*- and jttopM draina#,t ait rmt 
tin stop. of autlioiilN to 
‘tnainl iin and it pan Tli^^inliot ti- 
rini \ 111) ul 1 ini»i ON < rn. nl Dist 

3 of Janiokt t’ownt\, 211 S AV SG(. 
ID /\ r k 112 

39 I’l ] >( Nidil. V A\ ilkiiis Tp 
7 1 Pi Snpoi ISM 

?M r .1 p r.Ml nohs OM, Ml 

40 Kin Minis \ Krt t rmn 136 P 
Ml 1 Ml Kan JOG 

Mnli -P.aMN M ill nd, lir. K W 739 

ir>l Mnti rP 2 

JM t'* I p ^>'11 note 94 

Flood waters 

AVh.^it n (oiint\ (onstrutt.d n 
lovoo tin a piildi. }n|.}iNMi\ wlinh 
nur.U oJistnn l( d ttu flo\N of om i- 
flow flood VMitMs and loturnod tlu rn 
to n tlninnol of ii stioarn tsarlui than 
ttuy would ha\n ht tui nluintd if not 
diMitod, wUiith taiufd a umiloi 
oM'iflow on pi 0 [)t*rly lurt t tint fj,-uous 
to tilt hiffhway, the count> was not 


liald. tor tlnrnnf,os Hurt for -lltr- 
r inK V Ltf (^ouii1\ M{ So 1 IG J Id 
VII .s J 

41. Kin--T).nnis v Osl>oin, 89 1* 
MJ^, T") Kan 337 

2M t" I p 3MI not. s Ml 9.3 

42. ('*il—(1.111//! V Mann fount \, 
^03 P 8J3 SS (DI App .3 1.3 

29 J p ,391 nolt •- 98, MM 

43. K.in—M.irls v Fr. t in in 1 U) T‘ 
Mt ’ MJ K in ld(> T). PIUS \ Oshoni 
8M p 92.3 7.3 K.in 337 

44. (’'al (it 11 * 1 //! V Mann (’ounl\ 

2(ol P 82 . 88 (Dl \pp .343 

lit—f'U.lot id.p M'i> Hi)^hva\ Donns 
\ do ,f. r 1 *1 Ill App .320 

45 low i - Vin 1). U'.iilt \ Tani i 
(\.unt\ 201 K \V 4 1, PIS low i 

I I Id 

N D Mi\.‘r \ Stud.) tk Mrinion 
t3> *1)2 \ \V 9 »3 GG N I > 190 

S —\.s. 1\ \ tUiail.s Mix (Duntv 
2S7 N W 31 r,G S D .370 
Failure to keei) ditch open 

II has l.i.n h. Id that <ounl\ was 
not liahlt tor <I iinan* lo l.nid flood, d 
Im . iu^» .,f luiluit l.» kt.p dil< In s 
iloiiK huJiwiN t*p. n—F inn \ II nn- 
illon Pouni \ 22 S U 2il !,3 I 1 GO 

III! 2 1 () 

Neg'llg'ence ol state hlgrliway depart¬ 
ment 

Nt)l w il J!-t intI inp th. tost of pio 
curinp^ a in ht of w i\ r..r a stnl. 
hip:hvNa\ is iiu^m.s. d tin Hit tount\ 
h\ sLatiift th. foiintv is not liahl. 
fin dam ijsps n suiting tnmi iht' nt 
lip.Mit a. ts o) omissions ol th. slitt 
hlpJn^a^ (1. p.irl m. lit nr < ornmion 
with nspni n> dr<iiriH),t in tlu' t ori- 
sliuttion of th. hirhwM\ Por re 
(Aiuntv \ Kil. \ 101 S W 2d 1090, 2G8 

K\ 32.3—Har I'-s \ Ohio (''onnt\ 41 
S \V 2d 928, 2i0 K^ 11M -Jonos v 

KouisNdllc Ac N H Co, 2.3 S W 2d 31, 
2U K\ 132 

Liahilitv of founl\ tor toits in Ren- 
oral f^po Oounlits 1} 21.3 

46. Iowa — Van D«* Walle v Tama 
Count>, 201 N W 44, 198 Iowa 1330 
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Pri.kaid V Volt? (,3 NW 757, 
M4 Iowa 277 38 AmSK IMf, 

Nil) - TJoiiptr V Douglas (\>untN lOf. 
i\ VV^ MO 75 N. 1) 129, follow .‘d in 

lOh X V\ Ml 75 Nr-I. I 12 Slot k- 
.r V N.'in ih.i (’'ountv 9 5 N V\' <3J, 

J I> 2 to 

U'l t htik.l.w C^ounty, 01 
s E 20 ; 80 s r .12 

Work done hy town at diiection of 
county 

t'ounl\ in ils roijit)i.il( t 
w i*- not liald. |o (Ji. ow n. i of land 
'dia.Mit to a h4 liw n with rt sp.. I 
lo work <lon« in. ludiiiR dr.iinig. 
Work 1»\ a foritiatlor for a town in 
irnj)To\iMg Ui. liighwav w Ji< r< the 
^ourlf^ ((unrn issioni T s uting nrid. r 
'•liliil. hid diri.L.d th. ]inpro\o- 
m« nt tail nnd) r llu st itut. flio 
loNNii w.M ii(iuir).! to Txrforrn the 
W)ak ■.]i) < ifi. d Woinnr n' Wortis- 
|) I t’oniiM 13S NK MM 21,1 Mass 
M I 

Kiil'ilitv of (<*iinl\ ft>T tolls of Its 
o'fu.ts I'.ins or .mfiloN.ps in 
k'*i‘r il s< . ('( urili. s 55^} M'ti, 221 

47 8 , I, __ y D.iugliis t'oiin- 

t\ lUG \ \\ MO 7.3 K. I) 32M, fol- 
l«)W..i in 10b K W 111 73 N< J) 

NJ) —Ala\er v Stiul.r Ac Manion Co, 
'G2 \ W M 'f-, bl. \ D PH) 

3'. nn |)"r \ u \ llaniill.>n t'uunt\, 22 
S W ’d M, {, 1 Gii 3 . nri 2 J tl 
SC —Hi ip, N P.ik.i.N C\ninb, 61 
S K 20 ; sd s P 12 

48 N A" Pro* hors \ Town of L. on, 

18M K V S .3M0, 1M8 \].p Din 1 14* 

49. Mass—TaMd Kimd Iron J’lpe ("o 
V Wakoliold, 112 N F 237, 223 Mass 
48.3 

29 C J p .391 note 94 [h] 

Want ot control of Ixig^hwaye 

A. town is not liable for tailuro of 
a hiRhwav nfln ci to provide adequate 
drainaRt farililus where such ofllt or 
IS not tlu MRimt of the town and the 
town, in its torporate capacity, has 
no contiol over highways, if no stat- 
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In some jurisdictions, however, by virtue of its 
proprietary interest m or control over highways, or 
of Its power and duty with respect to construction 
or maintenance, a county^® or a town^i 
Me in damages, under some circumstances, for in¬ 
juries to land abutting on, or adjacent to, a highway 
resiilung from acts or omissions relating to drain¬ 
age facilities, and in some jurisdictions a county^- 
or a towiv*^ ‘ may be liable on the theory that the 
acts or omissions as to drainage created a nuisance 


with respect to abutting or adjacent property, but 
in other jurisdictions a county is not liable on the 
theory that a nuisance was created and main¬ 
tained 

Some statutes imiiosc liability on a county, iiiuler 
certain circumstances, for injuries to land abutting 
on, or adjacent to, a highway caused by flooding or 
ovei flowing due to acts in the construction, im¬ 
provement, or maintenance of a highway or of 


utt imposes licilulitv—Hcirhor v Now 
S<()lldiid 34 NYS 968. 8S Hun 522 

Natural lirook not a main drain with, 
in statute 

Miss—Hi < 1(1 Liined lion Pipp Co v 
Wikiliekl, ]i2 N 1-: 2n, J23 M<ls^ 

4 85 

2M C'J I) 591 notr 3 [c] 

50 Minn -Kit ti r v Kainspv Coun- 
t\ 167 NMV ‘.62. 110 Minn lit— 
liindstioni V County, 161 

N\V 22 2, 136 Mmn 46 
20 C T p 501 noli fa 1. 2 
In Washingrton 

(1) C'ountiis h ivp bton hold liable 

in d iriia#-M's foi iniuiits to land re- 
suUmj^ Jioni th« How ing ol watir on 
sill h bind as d n suit ol the construt- 
lion Of iinproN eirit lit of a liigbwav 
Old tin s>st(iri of di uii.igt t st.il>- 
lishi d loi tht' liJRhvN.iv in cast fa in 
whiih the conn did not iclcr in its 
opinion to lilt genual statutuiy pio- 
A |‘^lon now Kiiinngton \ St ^ 951, 
iliat an action inus he ni'unt.unul 
ig.iin4,t n (()urlt^ loi injiiiv to tin 
Tighls of phontitf ,oising from somt 
, 1(1 Of oniis‘-iun ol the counlv” -- 
\\h;te‘-.id( v JUnion (Uunitv, 195 P 
M9 114 Wat,h 46 1 -\\ endt 1 v Sl'o- 

k.oit', 67 P 576, 27 W.ifah 121, 91 Am 
S It S2 5 

29 C T p 591 note 1 [c] (1) 

(2) In vow of 1.1921 c 96 § IS 
under whiih vounlv w.is lesponsihb 
lor the mainPunni e of a pail of n 
prjmcir\ fatal' higliw.iv, the count> 
was liable for the flooding of J.and 
due to negligent e with icspccl to 
piociding: idt^Quatc drainrigt facili- 
tii s—Push \ King County, 236 I’ 
29S, 134 Wash 626 

( ;) Owner of land abutting high- 
wa> had no duty to eieit liar ring 
against flow'agc over r.aist'd roadw,i\, 
caused bv leduition of areaw^av for 
pissagc of watir uiidt i bridge, then- 
hv antiiipalmg lesults of coiinly's 
ntgligenie—Push v King Count\, 
supia 

blatters not constituting* defense 

Md—Kent (’’ounti \ Clodwin, 56 A 
4 78 98 Md ,S4 
29 CJ p 591 note 1 [b] Lc] 

61. Minn — (lunnerson v Spring 
Prairie, 98 NW 340, 91 Minn 473 
—l^etcrs V Fergus Falls, 29 N W j 
586, 35 Minn 549. 


Vt—Havnts v Builington, 28 Vt 
150 

29 C J p 591 notes 1, 2 

In Illinois 

(1) In view of a sPalulorv' provi- 
‘^lon expresv.iv' imposing on road au¬ 
thorities the duty to const r not good 
and sulTii i« nt iulv»‘rts, or othei lon- 
\enient <rovsings, if a dilih is mudi‘ 
at eiTlnin plnets along a higliwav, 
Ihf \ ii \v was t.aki 11 that the town 
w.is liihle foi driirnpes white the 
diitv so imposed was not tompliid 
with—Tav lor v llied 206 Ill \pp 
479 

(2) It his been held or tecognized, 
howevir tliat a town is not liable 
for the unlawful ait of highway oth- 
urs in diMiting water fiorn Its na- 
tiir il fours* ont«> the land of another 
—Cooney v Town ot TTailland, 95 Ill 
516—T.ivlorv Peed, supra 

In Kew Hampshire 

(1) In an ai tion on the ease, .a town 
has hi < n held li.nhle in damages for 
innnv to i>Top» i tv abutting on a high- 
wav resulting fiom neglig* nt biihire 
to remove an ohstriution from .a cul¬ 
vert .ifti r the town h.id notice of con¬ 
ditions since the town W'as hound to 
exercise reasonable c.an m rniinl lin¬ 
ing the highwrv'^ so as not unrucis- 
sarilv to imiire abutting piopiitv- 
PiirnhfUn V Windham, 88 A 791, 77 
N ir 10 1 

(2) jeact that plaintiff might haA e 
n mov ed cihsf rui t ion did not consti¬ 
tute a di fi rise—Burnhim v Wind¬ 
ham, supra 

(3) Pul the right to refov(*r from 
the towui for nuuric s to aluitting 
propeitv resulting from the ohstriie- 
tion of a culvert was denied In an 
early case—Pull v WinehesUr, 32 
N H 4 35 

(I) The right to maintain a com¬ 
mon-law action for damages to abut¬ 
ting land resulting troni niiairing a 
highway and constructing drain.age 
facilities was denied, as plaintifC had 
a complete remedy^ under a .statute 
providing for an application to se- 
lei tmen for assessment of damages 
—liartlett v. Bristol, 24 A 906, 66 
Nil 420 

(5) Tt was held that a town was 
not liable for injuries due to the ob¬ 
struction of a stream bv a surveyor 
of highways who was not the agent 
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of the town—Pall v Winehe.ster su- 
pia 

Act not within governmental duties 

A town whiih directs the perform- 
arw (' of an .ai L in Tc.specl ot drainage 
which IS not within the acojie of 
imposed govirnmenlal duties be- 
(onu s liable, like any other wrong- 
(loei foJ the resulting injui v — Hud- 
nvai V Harwinton, 63 A 948, 79 
Conn 91 

52. A\'is ^Mat&on V Dane County, 

179 N W 771, 172 Wls 522 

29 CJ p 591 noli 1 lb] 

Mattel 8 not constituting nuisance 

(1) Failure of county othc lal to 
k< ep open ditihis along liighway, 
i.uising VMLler to < one entrati' on adja- 
t eiit bind, conslituied omission of 
duty, not rriainti n.Tni e of nuisanco 
and county was not liehli*—Prvar v 
Hamilton County. 22 S W Jd 353, 160 
T.mn 216 

(2) A eoimtv' was not li.ahle for 
d.irnagi s to crops ii suiting from di- 
vtrsion of watirs from usu.nl loiirsi' 
bv-^ negligent construction or m.nin- 
tinamc of highway and liridgi on 
till nr V that county v\ ris liable for 
“nuisance” er*nt(Cl b\ it to sjiei lal 
injury of citi/en where alleged omis¬ 
sion of loiintv was men negligent 
i onilui I nil ulent to, and in diiect 
louifae of, perfornMrieii of .statutory 
duly and w.is not an art sep.irate 
liiun dutv' of constructing and main- 
t.uning higliwcivs and liridgis — 
Ves( Iv V Charli s Mix Count>, 287 N 
VV 51. 66 SD 571) 

53. RI—Stillrn.in v. IN ndleton, 60 

A 234, 26 Ttl 585 

54 In G-eorgia 

(1) The right of a landowner to re- 
(o\ ( r dani.iges Irom a county in a 
suit hrisecl on alb gallons of thi tre¬ 
at ion .ind ni.niitinaruc of a nuisance 
by reason of (hinges in a highway 
with resultant diversion of flow of 
water trom its normal course and 
ultirnalelv onto plaintiff’s land, has 
been denied —Floyd (’ounty v. Finch¬ 
er, ]50 SE 577, 169 Pa 460 

( 2 ) In an earlier cas(, howfwer 
the right to re''over from the coun¬ 
ty in an action for damages result¬ 
ing from the maintenance of a nuis¬ 
ance apparently was recognized — 
Nallev v Carroll County, 70 8 K 788, 
135 Ga. 825. 
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drainage facilities connected therewith.^® Accord¬ 
ing to the construction given some statutes imposing 
liability for injuries resulting from defects m high¬ 
ways, the political subdivision specified may be lia¬ 
ble for injuries to abutting or adjacent land caused 
by flooding or overflowing due to defective drain¬ 
age facilities,®® but some statutes providing for lia¬ 
bility for injuries resulting from defects in, or want 
of repair of, highways refer only lo injuries sus¬ 
tained in the use of a highway as such and do not 
include injuries to abutting land caused by flooding 
or overflowing 

There can be no recovery from a political sub¬ 
division where the injuries complained of were not 
caused by any act or omission of such subdivision 
for which it IS liable in damages,®^ or where its acts 
arc not the cause of such injury 

The liability of political subdivisions for injuries 
from defects in highways generally is discussed in¬ 
fra § 250, and the liability in tort of municiiial cor¬ 


porations with respect to water courses and surface 
water in the CJ.S. title Municipal Corporations §§ 
882, 883, also 43 C J. p 1140 note 44-p 1147 note 33; 
and the flooding of land and interference with 
drainage as ground for compensation as for proper¬ 
ty taken or injured under the power of eminent do¬ 
main generally in Eminent Domain § 117. 

Interference unth right of access In the absence 
of statute to the contrary, highway authorities may 
make ditches along the highway which may render 
less convenient access or passage between the high¬ 
way and abutting property,®*^ but, by virtue of some 
statutes, highway authorities may not make ditches 
in such manner as unnecessarily to interfere with 
such access or passage ®^ 

The right of access of an abutting owner as be¬ 
tween the highway and his land in general is dis¬ 
cussed supra § 141 

Liability of persons other than public entity or of¬ 
ficers. A contractor who is negligent in the con- 


65 WIs—Thurw Rox Co v Mara¬ 
thon County, 289 NW 691, 233 

WlH 387. 

Xa Texas 

(1) A countv haa been held liable 
undoi liovStlOll art 69 15, Kev St 
1925 art 6730, for damages to land 
abutting on a highway due to over¬ 
flowing as a result of flood whalers 
from a cioek entering extavations at 
side of road embankment, whore the 
work on the highway was done und< r 
the direction of tlio county —South¬ 
ern Surety Co v McGuire, Tex Civ 
App, 275 SW. 845 

(2) lletoveiy under statute for in- 
juiies fiorn surface water see Infra 
subdivision b of this section 

Nebraska 

(1) In view of Comp .St 1922 § 

2747, Comp St 1929 fi 39-833, where a 
county raised the grade of a high¬ 
way undtr its control at a place 
where it eroHsed the flood channel of 
a natural stream, without providing 
a bridge, culvert, or spillway for 
the natural diainage across the high¬ 
way, tile countv was liable for the 
damages resulting from the accumu¬ 
lation of water due to sut h (onstiuc- 
lion —Clark v Cedar County, 225 N 
W. 235, 118 Neb 4o5 

(2) In such case. In order to per¬ 
mit the county to avoid liaidlity on 
the theory that the injuries com¬ 
plained of were caused by an act of 
God, in that a rainfall or flood whleh 
occuired was so great that the coun¬ 
ty was not required to make provi¬ 
sion therefor, It must appear that 
the flood was so extraordinary and 
unprecedented that it could not have 
been anticipated, liability cannot be 
avoided on the theory that the coun¬ 
ty was not required to provide 


against an exliaordinary rainfall or 
flood—Claik V Cedar County, supra 

66. Xn New York 

(1) It has been held that the de¬ 
fect contemplated bv the provision of 
Highway L S 74, now ? 215, that 
every (own shall be liable for dam- 
ag«‘s sustained to person or property 
by reason of any defei ts in high¬ 
ways, existing because of the neglect 
of any town superintendent, is not 
merely a defet t which interferes 
with travel along the highway, and 
that the statute imposes liability for 
damages resulting from oveiflowing 
of adjacent lands because of a de¬ 
fective or Inadequate culvert con¬ 
structed bv town authorities—Bow¬ 
man V C^henango, 125 N K 809, 227 
NY 459, reversing 171 NYS 1079, 
184 App Div 472 aflliming 168 N Y S 
1030—Dve V Cheiry Creek, 149 N 
Y S 497. 87 Misc 207, afflrmed 152 
NYS 1108. 167 AppDiv 959—29 C 
J p 591 note 3 

(2) In an earlier case, however, 
the view was taken that the statute 
refers to the defects affecting the 
condition of the highway for public 
travel and that U does not impose 
lialulilj on the town for injuries to 
land caused by ov'^erflowung due to an 
inadequate culvert carrying a stream 
thiough a highway—Barber v New 
Scotland, 34 N Y S 968, 88 Hun 522 

(3) In another ca&e, In which the 
view was expressed that the statute 
was intended to cover only a liabil¬ 
ity which resulted from defects in- 
teifenng with travel along a high¬ 
way, it was held that a town was not 
liable for damages caused by back¬ 
ing up of water due to failure of 
commissioner of highways to keep 
open a sluiceway—Winchcll v 
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Camillus. 95 NYS 688, 109 AppDiv 
341, affirmed 83 N E 1134, 190 NY 
536 

(4) Liability of a town was denied 
under nn eaiJiei foim of the statute 
in an action to recover damages sus¬ 
tained as a result of repairing a 
highway in su( h a manner as to 
throw water on plaintiff’s land — 
Acker v Town of New Castle, 1 N T 
S 223, 48 Hun 312, appeal dismissed 
23 NTC 1145, 119 NY 631. 

67. Me—Peck v Ellsworth, 36 Me 
393 

N H —Ball V Winchester, 32 N H 
435 

SD—Vesely v Charles Mix County, 
287 N W 51, 66 S D 670 

58. Ktin —Baldwin v Ohio Tp , 78 P 
4 34, 70 Kan 103 

Me—Peck v Ellsworth, 36 Me 393 
Md —Kent County v Godwin, 66 A. 
478. «)S Md 84 

NY—Klein v Town of Plttstown, 
272 NYS 324, 241 AppDiv 202 
Tex—Angelina County v Jones, Civ 
App, 32 SW2d 400 
Vt—Haynes v Burlington, 38 Vt 
350 

59. Kan —Baldwin v Ohio Tp , 78 P 
424, 70 Kan 102, 109 Am S R 414, 
67 LRA 642 

6a Mich—Dean v Highway Com¬ 
missioner 115 NW 739, 161 Mich 
582—Highway Commissioner v. 
Ely, 19 NW 940, 54 Mich 173. 

61. Ill —Taylor v Reed, 206 Ill App. 
479 

Iowa—Haydon v Whitaker, 136 N. 

W 361, 156 Iowa 87 
Ohio —Sell V Ernsberger, 8 Ohio Cir. 

Ct 499, 4 Ohio Cir Dec. 100. 

29 CJ. p 592 note 12. 
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btruction of drainage facilities connected with a 
highway may be liable to the owner of abutting 
property which is damaged by reason of such neg¬ 
ligence, and a private corporation which, on re¬ 
fusal of county authorities to grade and improve 
a highway, undertakes to do the work at its own 
expense may be liable to such an owner for inju¬ 
ries resulting from inadequate drainage facilities 

Whether one who, under authorization of pub¬ 
lic authorities, constructs a highway across the nat¬ 
ural course of surface water is liable for damages 
on adjacent land due to the insufficiency of a drain 
to carry off water from an unprecedented rainfall 
depends on whether the drain was reasonably suf¬ 
ficient with respect to rainfalls which should have 
been anticipated 

As a general rule a person who works on a high¬ 
way under the direction of a highway official is not 
liable for injuries to land resulting from acts or 
omissions affecting drainage, in the absence of any 
tort with which such person is chargeable individ¬ 
ually 65 


b. Scope of Power and Duty as to Surface Wa¬ 
ter and Drainage over Abutting or Adja¬ 
cent Land in General 

Subject to certain limitations, highway authoritiea 
may drain surface waters from highway! and onto abut¬ 
ting or adjacent land, and, under aome atatutes, may 
conatruct draina on auch land; but aa a general rule 
they may not, by artificial meana, divert water, collect 
It in a body, and caat it onto auch iand 

In some jurisdictions certain political subdivisions 
or highway authorities have the same rights and 
obligations with respect to the drainage of surface 
water from highways as an individual has with re¬ 
spect to his land 6® Under the rule in some juris¬ 
dictions it is the right and duty of highway author¬ 
ities so to improve or maintain a highway that sur¬ 
face waters will flow in the natural course of drain¬ 
age,®'^ but in other jurisdictions the installation and 
maintenance of a drainage ditch in a course other 
than the natural course of drainage is not neces¬ 
sarily beyond the power of drainage authorities.®® 

In general highway authorities may drain, or per¬ 
mit the drainage of, surface water in its natural 
course from a highway onto abutting land,®® and 


62. \rlz—Grande v Casson, 72 P 2d 

676, 50 Arir .^97 

Construction In acoordanco with 
plans and without neerllfifenco 

A contractor conatructinp hiRhwav 
without ncfiligence under plans of 
^tate highway (ommission is not lia¬ 
ble for damages resulting from ob- 
fttruclion of stream on right of wav 
•—H II Miller Const Co v Collins, 
108 SW2d 663. 269 Kv 670—Combs 
V Codell Const Co, 52 S W 2d 719, 
214 Ky 772 

63. Tenn —Ridgeway Land Co v 

Vincent, 7 Tenn App 262 

64. Minn —Van Wilgcn v Payne 

Inv Co, 223 NW. 301, 176 Minn 

339 

To what facilities landowner entitled 

In case of a highway built under 
cirruinstances slated In the text, It 
was held that adjacent landowner 
was not entitled to drainage afforded 
by ditch constructed to facilitate 
construction of roadway, as reg.ards 
liability of defendant constructing 
road embankment for flooding—Van 
Wilgen V Payne Inv. Co, supra 

65. Person in charge of crew 

A person who was acting under 
the general direction of a representa¬ 
tive of the state highway depart¬ 
ment and who was in charge of a 
crew of men engaged in repairing 
and improving a public way, which 
resulted in an increased flow of sur¬ 
face waters onto abutting property, 
was not liable to the owner of such 
property in an action on the case for 
tort, in the absence of any proof that 
defendant acted maliciously or neg¬ 


ligently or In a manner otherwise un- I 
reasonable or improper, since defend- | 
ant acted under competent public au¬ 
thority—Boober v Towne, 143 A 
176, 127 Me 332 

Person required to work on highway 

A person who Is required to work 
on a highway and who works under 
the direction of a road supervisor is 
not liable, in the absence of trespass, 
for an injury to land occasioned by 
surface water improperly deflected 
from its natural course by reason of 
highway improvements made by suf h 
supervisor—Mulvihill v Thompson, 
87 NW 693, 114 Towa 734 

66. Zn J^onisiona 

(1) The rights and obligations of a 
police jury with respect to the drain¬ 
age of roads aie precisely the same 
as those of any other owner of an 
estate—Louisiana Irrigation & Mill 
Co v Sixth Ward Drainage Dist, 104 
So 623, r58 La 701 

(2) Rights of police jury as to 
drainage of public roads arc no 
greater than those of individual pro- 
pi letor of an upper estate —Ogden y 
I^olice Jury of Kast Baton Rouge 
Parish, 118 So 65, 166 La 869 

In Minnesota a town has the same 
rights and is subject to the same lia¬ 
bilities with respect to the drainage 
of surface water from highways and 
the disposal of such water as an in¬ 
dividual owner—Sandrneier v Town 
of St James, 205 NW 634, 166 Minn 
34—Oftelie v Town of Hammond, 80 
N W 1123, 78 Minn 275 
CiviI-law rule granting rights as to 

surface water to upper proprietor 
I of rural lands in general see the 
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r J S title Waters ; 114, also 87 
CJ p 864 note 45-p 866 note 59 
Common-law or common-enemy rule 
as to surface water on rural lands 
in general sec the C J S title Wa¬ 
ters 5 114, also 67 C J p 866 note 
61-p 868 note 68 

Power to provide for drainage of 
surface water from highway In 
general see supra subdivision a of 
this section 

67. Iowa—Herman v Drew, 249 N 
W 277, 216 Iowa 316 

C^ilyert 

Highway authorities may maintain 
culvert in public highway to convey 
surface waters across highway in 
natural course of drainage—Herman 
V Drew, supra 

68. Minn—Sandrneier v Town of 
St James, 205 N W 634, 165 Minn. 
34 

69. Iowa —Schwartz v Wapello 

County, 227 NW 91, 208 Iowa 

12 JO 

La—Louisiana Irrigation & Mill Co 
V Sixth Ward Drainage Dist, 104 
So 623, 158 La 701 
Mich —Tower v Somerset Tp , 106 N. 

W 871, 143 Mich 195 
Pa—Woolheater v Mifflin Tp , 74 Pa. 

Super 657 
29 C J p 591 note 4 
Protection of servient estate 

The maintenance of ditches In a 
highway by the public for its pro¬ 
tection, through which a portion of 
the surface water accumulating in 
the highway was earned away, d.es 
not entitle an adjoining landownei to 
have the ditches enlarged and oo 
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c’oiistTU(L<d iiiid inainl-iiin'd as fulJv 
to pr()t<'(t hiH l«»nd frinn ovciJiow, or 
to chan«:e the naliiral cour.se of 
diainaRt —fate v ]loj?eis, 187 N W 
451, fH Iowa 726 

Betumlng surface water to its nat¬ 
ural course 

(1) Notwithstanding: a svatPin of 
diain.i^it, which had diverted .suiface 
watei ln)m its natuinl four.st, had 
ht en established and h.id existed for 
more than ton vcsus, highway au¬ 
thorities w(‘ie entitled to make su<*h 
than#i:(‘s as Avould cause IL to resume 
Us iiatuial (ouise, wheio no iitflits 
under tontrael wtii involved and 
the tacts wiK not such as to (onstj- 
tute an (‘•toppel aKHinst the highway 
<uithorili(s slalutf of limitations 
luuld not la invoki d b> an nbulting 
owner to pK'vent the ehanRO — 
Sthw<iilz V Wapello (’’ounly, 227 N 
W ni, 208 Iowa 1221) 

(2) HiKhway authorities W(‘rc en- 
tilhil to m.ike such (oiistiutHons as 
would t ause suiface water to flow 
in the natural diiection onto lower 
abutting land, notwithstanding for a 
numher ol v<‘ars the watti had tun 
in a dlffennt diieillon thiuugh a 
channel worn bv the wnti’i, as a re¬ 
sult of the obstruction ot a sluice by 
the elements—Towel v Somerset 
Tp. 106 N\V 874, 143 Mich 195 

(3) Town repairing road, washed 
out bv storm, was not bound to main¬ 
tain aitifitial bank on .side thereof, 
ulthoug:h such hank pi evented .sui- 
lace wati ‘1 from spreading onto adja- 
ciMit land—Klein v Town of Pitts- 
lown, 272 NYS 324, 241 App Div. 
202 

Zilablllty of town for damafifas 

While tlu’ natuial course of draln- 
agf' of surface water from a highway 
was Low lid plaintiff's promises and 
the highway aulhoiiiies, in the exer¬ 
cise of disiretion, had adopted a 
method ol drainagt, the township 
was not liable to plaintift in damages 
merely because w.itei flowed over his 
premises wUien floods ware strong, 
in the absence of proof that there 
was an abuse of diseietlon on the 
part of the highwuiv authorities — 
De Noble v Wilkins Tp , 74 Pa Super 
38»l 

Injunctions in general see infra 9 

189. 


Me —Clardiner 

13. 86 Me 377 
29 C J P 591 note 4 
Increased flow in natural course 

(1) County would not be liable for 
damages for increased voliimi of 
surplus water allegedly rausid b> 
reconstruction of highway if flow of 
water was not diverted from its n.it- 
ural course — \bkarian v Niagara 
County, 28^1 NYS 968, 159 Mise 8').5 

(2) Commissioners of h]ghwa>j 
may collect surface w iter and dis 
charge it into a natural woiterc ourse 
although the flow of w'alm over thi 
sir Nil lit est.ilt IS incrt.isid—Pri-- 
emption Highway Coinis v Whitsitt, 
15 111 App 21X 

Test of prudent construction 

Prudent <ons(iaction of highway 
did not turn on quantity of waiter 
thrown on abutting land, but on 
what was necessary to dram high¬ 
way pi Opel U —York v IMkc County, 
11 SW2d 712, 220 Ky 702 

71. Minn—Oflelie v Town of Ham¬ 
mond, 80 N W 1122, 7b Minn 275 

26 CJ p 591 note 4 

In Nebraska 

(1) The rule slated in the te\t has 
been recognized—Churchill v 
Beethc, 60 NW 992, 48 Neb 87, 25 
L.RA 412 

(2) If public authorities, m con¬ 
structing drain along the side of a 
highway in order to render it p.iss- 
able, divert the watcis ol a pond out 
of the natural course of drainage and 
onto the land of one not consenting 
to the work, ordinarily they may not 
be enjoined if the work is done in 
good faith, as shown mfta 9 189, 
but the court said that they may be 
liable tor damages to persons wliosc 
lands or crops are injured—Lmdberg 
V Chnllburg. 194 NW 732, 110 Neb 
626—Wac'htcr v. Lange*, 142 N W 207. 
94 Nob 290 

72. Cal —Robinson v San Diego 

County, 300 P 971, 115 Cal App 

153 

29 C J p 692 note 11 

In Xioulslana a road district cannot 
impose greater burden on property 
below by increasing flow of water 
for benefit of road district —Ogden 
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V Police Jury of East Baton Rouge 
Parish 11b So 65, 166 La 869 

In Pennsylvania 

(1) A township has no right to di¬ 
vert surtace water from its natuial 
course and onto abutting or adjacent 
1 iiicl .ind thus increase the area of 
the water.shed draining over such 
land—Yoiom v Union Tp , 98 Pa 
Super .540—Woolhcaterv MitHinTp, 
74 Pa Supv‘r 55 7 

(2) Act June 12, 1826 (PL 560) § 
32 I onf( rring laigc fiowcrs on supi r- 
visoTs with Illation to drains and 
ditchis along puhln roads, docs not 
author i/i tlicm to close up natural 
watcT course which drains certain 
jnopiTtv and turn it into another 
tourse to the detriment ol the prop- 
iit\ holder—Yoiom v Union Tp , su¬ 
pra—Wool heater v Mifllin Tp supra 
Permitting drainage from higher 

land 

It lb the duty of highway authori- 
liis to placet openings in grades 
thrown up in the highway, so as to 
peimit suit.ice water to escape in its 
natural cour.so of llowage liorn high- 
iT lo lower lands—Pate v Kogers, 
iS7 N W 4 51, 193 Iowa 726 

73. Ill—Y'oung \ Maiiuon Tp High- 
w'a> Com’rs, 25 NE 689, 121 Ill 
569 

Tnd-'T'atoka Tp v Hopkins, 30 NE 
895, 121 Ind 112, 31 Am S R 417 
Minn —Kielei v Ramsey County, 167 
N W 262, 140 Mmn 142 
NY—Klein v Town of Pittstown, 
272 NYS 224 241 App Div 202 

Wash—Tope v King County, 65 P 2d 
1282, 189 Wash 462 
29 CJ p 592 note 11 
Accumulation of buifaie water in 
aititUial manner and discharge in 
body generully see the J S title 
Waters 5} 116, also 67 CJ p 877 
notes 41-45 

74. Wash—Tope v King County, 
supra 

76. WIs —Thurs Box Co v Mara¬ 
thon County, 289 N W 691, 223 

Wis 387 

Unnatiiral or extraordinary flow 

St § 8S 38 does not require county 
to make provision for an unnatural 
or extraordinary flow of surface wa¬ 
ter—Thurs Box Co. v. Marathon 
County, supra. 


in some jurisdictions atts which cause surface wa¬ 
ter to flow more freely over abutting or adjacent 
land arc not necessarily beyond the power of hij?h- 
way authorities 70 Jn some jurisdictions they may 
rcasoiifibly divert surface water from its natural 
course and onto abuttinji^ land,71 but in other ju¬ 
risdictions they may not in general make such di¬ 
version of surface waters onto abuttinp^ land "2 As 
a jjfeneral rule hip^hway aulhoritics may not, in an 
artifici.ll manner, divert water, collect it in a body, 
and cast it on abutting or adjacent premises,72 and 

70. 


a like rule applies, according: to somp cases, where 
the water is diverted from its natural course and 
cast on certain land the topojj^raphy of which is ‘'uch 
that the water will inevitably flow onto other land 
so as to injure such other land 7t Some statutes 
icquirc the construction and maintenance of drain¬ 
age facilities sufficient to permit the unobstructed 
flow of surface water which may reasonably be ex¬ 
pected, if a highway is constructed or maintained 
which obstructs the natural flow of such water 75 
Some statutes authorizing diainagc into or 
V Camden, 30 A 
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through private lands have been given a strict con¬ 
struction on the ground that they arc in derogation 
of private rights/® and the rights conferred arc 
subject to such limitations as the statutes impose 

A political subdivision, if it is liable generally in 
actions for damages under rules stated supra sub¬ 
division a of this section, may be liable for injuries 
tf) abutting or adiacent property resulting from im- 
jiniperly draining surface water onto such proper¬ 
ty 7s 

'I'he liability in tort of municipal corporations 
with icspect to surface water is discussed m the C 
J S title Municipal Corporations § 883, also 43 CJ 
p 1143 note 89, p 1147 note 33 

Knicrmq, or cnnstrucimg drains, on abutting or 
adjacent land Under some circumstances highway 
authorities m»iy enter on land abutting a highway 


in order to take steps necessary to protect the high¬ 
way from surface water flowing from such land on¬ 
to the highwa>‘® or to remove an obstruction from 
a natural watercourse which flows across and un¬ 
der a highway and thence through the abutting 
land 

Under some statutes they may enter on abutting 
lands and construct drainage ditchcs/i in the man¬ 
ner,^2 a, 1(^1 after the preliminaries,^3 provided by 

statute, the requirement sometimes being imposed 
that suitable drainage cannot be otheiwise provid¬ 
ed 

Some statutes imposing liability on a county for 
damages to land within the county resulting from 
the establishment, maintenance, or rcjiair of drams 
for highways constructed or improved by, or under 
the supervision of, the state apjdy (»nly where there 


76. (\'inn—Soyanska v Town of 
Str Ilford 351 A 164. 112 Conn 
r>6>- Torrinffton v Mtssongcr, 50 
A 873, 71 e\)nn 321 

77. Conn — Soyanska v Town of 
SI rat ford 153 A 164, 112 Conn 
5() ?—Torrinjjton v Messcngpi, 50 
A 87 { 74 Conn 321 

Facts not ‘bringing* cane within stat¬ 
ute 

(V)nn—So/iinska v Town of J^tiat- 
foid, 153 A 16 4, 112 Conn 563 

78. Pa—Yo(oin v Union Tji, 08 Pa 

Super 540—Woolheatcr v Mifllin 
'I'P , 74 Pa Sur ^ 557 

A\nsli—Tope v King- County, 65 P 
2(1 1283 ISO Wash 4(.3 
20 Cj p 502 note 11 
In Texas 

(1) Un(l< r statute, now Rev (’’iv SI 
1020 art 67 U), a counlv Is liatjlf for 
iniUTus to land H(lja((nt to highway 
TLsulLing liurn Iho tdrislruthon ot 
dtiinag*' faiilities for puhlu roads 
to disf)osL ot surfaie -water in llie 
exer( 1 st of law'Jul authoiilv —11 mis 
Count \ V (ieihart, 28 1 S W 130, 116 
Tex 140, atlliining (ierhaiL v Harris 
C‘'ouMlv, Civ App , 24 1 SVV 1103— 
Niisshiuin V Poll C<iunlv, 76 S W 

4 PI 07 Tex 86—Vngflnia Couiilv v 
Jtond Cu App. 16 SW"2d 318 — Palo 
r^into Count> v (1 lines (hv \j)p , 168 
H W ^91—Voss V ilnrris (’’ountv, 76 

5 \V 600, 33 Tex (hv App 249 

(2) Tender such statute, liahilit> 
of thf' t«»unty IS not tondilmned, and 
doe > not di pend, on negligence — 
ITaiiis ("ountv v Girhail, supra— 
Angelina (‘'ounty v Pond supra— 
Jones County v Moore, Civ App, 4 
S W 2d 280 

(3) Without referring to such stat¬ 
ute, the view has been taken that a 
county ma\ be made liable for dam¬ 
ages caused by the overflow of land 
caused by the construction of a 
drainage ditch by the cominisbioners’ 


fourt, in the exercise of power dulv 
conf(‘rred on it, w'hich wms designed 
to protect the roads of Iht countv Iia 
diverting flood w'alers—K1 Paso 
Counlv V Elam, Civ App, 106 SW 
2d 393 

(4) Defective eonslru<(lon of ditdr 
to catrv off waters diverted from 
natural diains was immaterial as 
bearing on countv’s liability for dam¬ 
ages traceable directly to grading of 
load and the erection of dams ncioss 
natural drams leading from the road 

- Jonf s County -v Moore, supra 

(5) The right to recov<'r trom the 
county has been denied, ]iow(*ver, on 
the ground that daniagts claimed, if 
anv arcrued, were due solely to the 
negliginl (onstruction of a ditch — 
Ziyalla County v Akers, Civ Vpp , 91 
S W 21 3 

(6) County whn h construe Is pub¬ 
lic road and parallel drainage dUch 
IS not liabh for injur\' to land of ad- 
ia< ent owner c»iused b\ uni)rt eedent- 
»d rain whnh could not have r<'i- 
sonabh been anticipated bv the coun- 
Iv at the lime of construe lion --Knox 
y Stejihens County, Tex Civ App, 284 
S VV 691 

(7) In action for damages fi oni 
oveillow fioin public road, it apjicar- 
ing without dispute lliat overflow 
was caused by act of other landown¬ 
er acting on own initiative counlv 
was not liable—Angidina (^ounly v 
Jones, Civ App, 32 S AV 2d 400 

IsL Wisconsin 

(1) St i) S8 38 imposes liability for 
damages resulting from failure to 
provide drainage facilities sufttcienl 
to permit the unobstructed flow of 
auifaec water which mav reasonably 
be expected, if a highway is con¬ 
structed or maintained which ob¬ 
structs the natural flow of such wa¬ 
ter—Thurs Rox Co v Marathon 
County, 289 NW 691, 233 A\ is, 387 
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(2) A countv was not liable under 
the stalutc foi flooding of private 
land bv surface waters winch had 
accumulated hecMuse of alleged in- 
adc'cjuacv of <ulv«'rl under the grade 
of a federal-state highway which, al¬ 
though located on land acquired on 
c ondeinntilion bv the counlv which 
mode nt)])ropn.iti<>ns for the improve¬ 
ment thereof, w.is consliuricd and 
maintained bv the stale highway 
commission—I-ic iningei v Pic’rce 
(’oiiMty, 277 NW 187. 226 WJs 515 

79. NY—Uaduca v Diaves, 129 N 

YS 1\\ 11.5 NppDiv 159 

80. Mass—Johnson v Dunn, 1.3 4 
Muss 522 

81. Ill - Dierks v Addison Tp 
Highway Com’rs, 31 NE 496. 142 
Ill 197 

29 ,I p 59 2 note 5 

In Michigan 

(1) In case involving the drain- 
afif of highwci^s It was .s.ud that the 
highw’^av aulhoMtics did not have I he 
right to enter on land and dig a 
( h.iniu 1 —Tower v Some rset Tp , 106 
\ W S7 I. 1 1 : Midi 195 

(2) Under Comp D 1929 §§ 4949- 

4951, liighway c ommissioiu i has 
power to construct diain through 
lands adjuccmt to highway onlv in 
c'vmt pnn( ipal purpose is drciinage 
of hlghwav, and, where ohjc'c t of 
proposed ditcli Is to difiin lands of 
individuals and not rc)acls, such com¬ 
missioner is without authority to 
construct ditch—Dunn v Mc'v ti, 235 
N W 254, 253 Mich 563 

88 . Ill—Di( rks v Addison Tp 

Highway Com’rs. 31 N E 496, 142 
Ill 197 

Ind-—Cauhle v Hultz, 20 N E 616, 
118 Ind 13 

83. Ind—Cauble v Hultz, supra 

84. Ind.—Cauble v Hultz, supra. 
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is an entry on the land for the purpose of such es¬ 
tablishment, maintenance, or repair 

c. Power, Duty, and Liability of State and 
State Highway Authorities 

The state or state highway authorities may make 
proper provision for the drainage of state highways, ha. 
bility of the state or of a state highway commission for 
acts or omissions as to drainage depends on constitu¬ 
tional or statutory provision. 

The slate or state highway authorities, in con¬ 
structing and maintaining highways, may establish 
or construct facilities for drainage,subject, how¬ 
ever, to limitations in this regard in a deed convey¬ 
ing a right of way for a state highway 


In view of the rule that the state, by reason of 
its sovereignty, may not be sued without its con¬ 
sent, considered generally in the C J S title States 
§ 214, also 59 C J p v300 note 31 et seq , in the ab¬ 
sence of such consent, an action to recover dam¬ 
ages to land abutting on, or adjacent to, a highway 
under the direct control of the state, resulting from 
acts or omissions afTccting drainage, will not lie 
against the state Some statutes, however, pro¬ 
vide for the liability of the state with respect to 
such damages, under certain circumstances,but 
the state is liable only for such acts or omissions as 
are within the purview of the statutes 

The right to maintam an action against a state 


85. In Pennsylvania 

(1) KuU* stated in tho text npplips 

under Aet of \pr 29, 96 J*S ^ 

3 46, while drains aie oslablisln d by 
stHle department of hiM'i>wa\s with¬ 
out entering on the ]«nd danuifred — 
Held V AlleKheny County. 186 A 
215, 122 J’a Supei 312—New York 

Cent U Co v Venaiijro County, 161 
A 488 lOi I*a Super 245 

(2) Thus th<* < ountv was not liable 
where wurfa* e water was diverted 
onto plalntifl’s land ns a result of 
the esinhlishnient of a dram within 
the highway bv the .state department 
of highways, without aUual entry on 
land lnjund--Heid v. AlleKhony 
County, supra 

86. An/—Giandt v Casson, 72 P 2d 

676, .")(! An/. 997 

N Y —Hull \ Slate, 247 NYS 183. 

2n App Ibv 313 
Duty of hiefhway anthorltlei 

(1) In a Oise in which a state 
hi^hwav was Involved, the rule was 
anrioiinr ed that, 11 thi* highway au¬ 
thorities uiid( I take to establish 
drains, culverts, and sewers under a 
hiKhway, they must eoristrur t them 
In a re.monably careful and prudent 
nianrui. sci that they will fiilllll the 
func tion for which they were de¬ 
signed—Crande v. Casson, 72 P 2d 
676. 50 Anz 397 

(3) State highway department 
which raised the* grade of a highway 
roadbed was bound only to furnish 
for owner through whose land the 
highway ran, drainage at least equal 
In capacity and efUclency to that ex¬ 
isting prior to the reconstruction of 
the* highway —Milhous v State High¬ 
way Department, 8 S E 2d 852, 194 
SC 33. 128 ALR 1186 

87. Necessary drainage 

Under a deed granting to the state 
highway department certarn land for 
a right of way, and the right to do 
all necessary drainage in the con- 
alructlon and mnintenanc'e of the 
highway, both over the right of way 
so granted and over adiacenl lands 
of grantor, the highway board is not 
authorized to do unnecessary drain¬ 


age In the construction and mainte- 
nante of the highway—.Slate High¬ 
way' Board v Baxter, 144 SE 796, 
167 Ca 24 

88. \riz—Orande v ('asson, 72 P 

2d 676, 50 Anz .997. 

89. In New York 

(1) An inadequate* culvert connect¬ 
ed with a state highway has been 
regardc'd as a dc'fect In the highway 
wilhin the meaning of Highway D § 
176. now 4 58—^Wallacje I‘ond Ice Co 
V Slate, Claim No 18709, 19 NYS 
2d 690, 259 App Div 998—Dogan v 
State, 296 NYS 639, 163 Misc 793, 
aflirmed 5 N Y S 2d 908, 254 App I^iv 
410—Ortalano v State, 268 NYS 
366, 150 Misc 144 

(2) In a case in whlc*h a claim 
was based on the backing up of wa¬ 
ter due to an inadequate culvert 
along a slate highway, and in which 
the damage oc.cuiied during the peri¬ 
od from May 1 to Noveml>er 15, to 
which period liability of the stale i.s 
limited by Highway L 4 176, now S 
58, It was said that such section ap¬ 
plied Uiabilily was denied, however, 
on the ground that surface walei 
was involved —Ortalano v State, su¬ 
pra 

(3) The state has been held liable 
for the tlooding of lands due to an 
inadc*quate culver t carrying a stream 
under a state highway, whtie such 
flooding occuired during such period 
and where the state had notice that 
the culvert was inadequate —Wallace 
I’ond Ice Co v. State, Claim No 
18709, supia 

(4) Even where damage to adja¬ 

cent land from an inadequate culvert 
carrying a stream under a state 
highway' occurred outside such peri¬ 
od, the state has been held liable un¬ 
der Court of Claims Act 8 12-a, 

which provides that the state waives 
immunity from liability for the toils 
of Its officers and agents and con¬ 
sents to have its liability for such 
torts determined In the court of 
claims, since the damages were the 
result of the negligence of the state's 
officers and employees —Logan v 
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stale, 5 N Y S 2d 908, 254 App Dlv 
410, affirming 296 NYS 6.99, 162 

Misc 793 

(5) In such case, the state was lia- 
l)le, not w 11 hstanding the flood wa.s 
unusual and was contributed to bv 
1 he thawing of large quantities of 
snow, where the flood was not un¬ 
precedented and the state could rea¬ 
sonably have contemplated the con¬ 
sequences which followed the flood 
Tho officers and employees of the 
sl.'Uc were pul on notice of the in- 
nd<*qimcy of the culvert under a 
highwMy which was taken ovei bv 
the state for maintenance, and per¬ 
mitting the condition to continue was 
such negligence on the part of sue }i 
officc‘r.s and emplovees as rendered 
the state liable under Court of Claims 
Act § 12-a—Logan v State, 296 N 
YS 619, 162 Misc 799 affirmed 5 N 
Y S 2d 90S, 254 App Div 410 

(6) Where state in constructing 
highway changed c hanin I of stream 
and built culvert and bridge with m- 
sufTlc lent capai ilv for flow of creek 
so that wntt'r and i< e which normally 
spread out in meadow above claim¬ 
ant's land was thrown down on his 
properly w'heic it flooded his build¬ 
ings, the* slate was negligent in con¬ 
struction and maintenance of the 
artitn lal channel and was liable for 
resulting damage—Inkawhich v. 
State, 22 N Y S 2d 761. 

90. In New York 

(1) Stale* is not liable for damages 
resulting from surfac f defect in state 
highwav su‘=?tained outside mainte¬ 
nance* period specified in Highwav 
L 4 58, formerly 4 176—Logan v 
Stale, 296 NYS 699. 162 Misc 793, 
affirmed 5 N Y S 2d 908. 25 4 App Dlv 
410 

(2) Court of Claims Act 8 12-a, 
waiving state'.s immunity from lia¬ 
bility for its officers' and (*mployees' 
torts did not repeal provision of 
Highwav L 4 176, now 8 58, absolv¬ 
ing state from liability for damages 
from defect In state highway out¬ 
side designated maintenance period 
—Logan V. State. 296 N.Y.S. 639, 162 
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highway commission for damages to land resulting 
from negligence in the construction of drainage fa¬ 
cilities connected with a state highway has been de¬ 
nied because of the absence of a statute imposing 
liability on the commission for the negligence of its 
officers and agents,or because of the absence of 
a statute authorizing actions against the commission 
in Its official capacity In some jurisdictions, 
hovNever, in view of a statutory provision making 
the state highway commission a body corporate 
which may sue and be sued, such commission is lia¬ 
ble in a proper case for damages for the flooding of 
lands by blocking adequate drainage facilities with¬ 
out making provision for adequate alternative drain¬ 
age,'*^3 bnt in general the commission is not liable 

Misc 793, afnrmed 6 N Y S 2d 008, 

25 4 App T)iv 410 

(3) Where state in constructing; 

hiB;hwa\ between claimant’s propel- 
ty and river, which customarily over¬ 
flowed Its banks at flood season, 
placed culverts under highway at lo¬ 
cation of an existinjf flood channel, 
and thcie.ifter culverts were dammed 
up but darn wished out bv first 

flood, there was no neg-ligence on part 
of state, for whicli claimant could le- 
cover for flood damage, based either 
on construction of culverts or on 
leaving culverts open after dam 
failed to hold—Farrar v {State, 29 
N'YS2d 490. 176 Misc 989 

(4) Where a culvert built by the 
state under a highway to carry a 
sit (Mm was largcu than the countv 
cul\(Tt vvhi< li it replaced, and a vio¬ 
lent storm caused debris to accumu¬ 
late 111 It, arid on the following day, 
w'hilc* stale employees were cleaning 
out the d<''hTis, there* occurred one 
or the worst storms and flciods that 
had oc‘c urred m that vieinitv in 
many v ears, the water reaching a 
depth across the highwa> of about 
tc‘n feet, thc> slate was not lial)le for 
damage to claimant’s land c ausc*d by 
the WMtcT —Wood v State, 202 NTS 
3 4 0, 122 Misc 8(i() 

91. Miss—State Highway Commis¬ 
sion V Knight, 154 So 261, 170 

Miss bO 

92. All/ (!rand(‘ v Casson, 72 

2d 676, 50 \r Iz 397 

93 In XiOulslaua 

(1) Till light to recover damages 
in an ac tion against the commission 
has been upheld against the objec¬ 
tion that the iiiiury c omplainc'd ot 
resulted Irom an alleged tort of the 
commission’s agents while engaged 
in the discharge of a governmental 
function, and the objection that the 
action was actually against the stale, 
in a case in whmh the state had not 
consented to be sued In suppoit of 
the right to recover, the court cited 
the provision of Const art 1^2, that 
private property shall not be taken 
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where it is not guilty of any negligence in con¬ 
structing or improving the highway and the flood¬ 
ing lb due to natural causes 

State highway authorities have the right gener¬ 
ally to claim the benefit of the civil law rule, con¬ 
sidered generally in the CJS. title Waters § 114, 
also 67 C J p 864 note 45, giving an upper pioprie- 
tor of rural land the right to have surface water 
flow in Its natural course over lower land in ju¬ 
risdictions in which such rule has been adopted,^^ 
subject, however, to the further rule requiring rea¬ 
sonable use of the right for the purpose of avoiding 
undue hardship on the lower proprietor In some 
jurisdictions the state may construct and maintain 
such facilities as will prevent the flowing of sur- 

a natural reservoir for water coming 
fiom other land*? and lluit there were 
unusually heavy rainfalls during the 
period in question—Sc hwai t/enburg 
V Louisiana Highway Commission, 
168 So 1 25, 184 La 980 

96 Md —Whitman v Forney, 31 A 
2d 6 10 

Method of drainage over lower land 

(1) V\ h('re state roads commission 
had inijiliodlv consented to filling of 
open ditch with a pipc^ carrying off 
surface water from a st<ite road, and 
to the construction of purl of a house 
over the pipe, commission was not 
entitled to have the ditch open and 
was held to have consented to the 
pipe method for diverting the water, 
nor would it lie proper to compel a 
low'cr propru'tor to permit the flow 
of surf lie w^al(*r into the pipe and 
ditch across his land and to restoie 
the pipe to its original condition, 
w’^here to comix*! such action would 
result in recreating a hazard to 
health eondi'mnc'd by the county 
health oflieer—Whitman v Forney, 
supra 

(2) Where, in such case, the pipe 
was broken under the house of the 
lower proprietor, the stall* roads 
commission was not entitled to eorn- 
pcl such piopiietoi to maintain the 
pipe line at his own expense, but it 
was erititb'd to go on his land for 
the purpose of rc jiairing and keeping 
in repair the pipe and ditch and to 
have the dram i€opc*ned after proper 
repairs were made—Whitman v For¬ 
ney, supra 

(i) In such case, the court cannot 
make an agreement for, nor compel 
an agreement bv, the parties, by 
which the line might be relocated so 
as not to interfere with defendants' 
cellar, but the court was required un¬ 
der the rule of reasonableness of 
use to take the case made by the 
record and to determine what was 
fair and reasonable to be done, in 
view of the circumstances and the 
rights of the parties—^Whitman v. 
Forney, supra. 


or damaged except for a public pur¬ 
pose and after just and adeciuate 
compensation is paid—Murlf v Tjou- 
Isiana Highway Commission, 3 40 So 
863, 19 Lo App 847 

(2) In the* supreme couit the lia¬ 
bility of the state liighway commis¬ 
sion in a proper case has been nc- 
ogriizcd in a case in which such con¬ 
stitutional provision was not cited 
and in which it was stated that the 
suit was predicated on Rt v Civ Fode 
art 2315, which gives a right of ac¬ 
tion for damages caused b\ negli- 
genc e and carelessness —Schwartzen- 
burg V Louisiana Highway Commis¬ 
sion, 168 So 125, 184 La 989 

(3) Tlie right to recover includes 
damages to c r< ps on flooded lands — 
Scliw ar t/enburg v Louisiana High¬ 
way (\Hnmjssion, supia—Murff v 
Louisiana Highway Commission, 
Apr) 146 So 328 rehearing denied 
146 So 7b7—Murff v I^ouisiana High¬ 
way Commission, 110 So 861, 19 La 
App S47 

(4) State highway commission was 

liable for damages from destruction 
of croi)s on land overflowacJ l)ecause 
of inadequate ciilv(*rts installed in 
constructing highw'ay, in lieu of ade¬ 
quate tacilities formerly existing — 
Grounds v I^ouisiana Highway Com¬ 
mission, 157 So 385, 180 lai 670-- 
Connolly \ Louisiana Highway (Com¬ 
mission 147 So 505, 1 77 La 78, fol¬ 
lowed in Grounds v Louisiana High¬ 
way Commission, 147 So 506, 177 

La 83 

94. La --Schwartzenburg v Louisi¬ 
ana Highway Commission, 168 So 
125. 184 La 989 

95. Md—Whitman v Forney, 31 A 
2d 6U) 

Zn Iioalslana, state highway com¬ 
mission was not liable for damages 
from flooding lands alleged to have 
been caused bv commission's destruc¬ 
tion of adequate drains and installing 
inadequate ones, in improving a high¬ 
way, where it was shown that the 
flooded land was lowland serving as 
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face waters onto the highway from higher abut¬ 
ting land, without rendering itself liable for result¬ 
ant damages to such land It has been an¬ 
nounced as a general rule m some jurisdictions, 
however, that the stale highway commission has no 
right to make any change in tht constmction or re¬ 
construction of a road which will divert water fiom 
Its natural course and cast it on adjacent lands 

d. Landowner’s Right to Dram into Highway 
and to Obstruct or Interfere with Drain¬ 
age 

The right of the owner of abutting land to drain 
from his land into a highway Is recognized, but it is not 
unlimited In some jurisdictions, he may erect on his 
land barrieis to surface water flowing from the highway, 
but in other jui isdictions, he may not bar the natural 
flow of such water, and in general a landowner may not 
obstruct an artificial ditch lawfully constructed 

The right of the owner of land abutting on a 
higlnvay to drain the water fiom such land into the 
highway in a icasonahlc mannci, if the public con¬ 
venience IS not interfcicd wilb, bas been rccog- 
ni/edIn geiieial, however, be may not collect 
WMter in a dittli and cast it onto tbe bigbway in 
volume cxteediiig tbe natural (lr«iiu<ige, to the detri¬ 


ment of the highway;^ nor, in some juiisdictions 
at least, IS he entitled to conduct water by drains 
or channels constructed on his own land and there¬ 
by cause it to flow onto a highway at a place oth¬ 
er than that to which it naturally would flow ^ 

In some jurisdictions the owner of land abutting 
on a highway in general may take necessary meas¬ 
ures to protect his lands from suiface water flow¬ 
ing from the highw'ay by erecting barriers oi ob¬ 
structions on his own land,^ but in other jurisdic¬ 
tions, the owner of land onto which water naturally 
flows fiom a highway may not in general obstruct 
such flow and cast the water back onto the high¬ 
way 4 

A landownct has no right to obstruct an artifi¬ 
cial dram or culvert lawTiiIly constructed ,5 nor may 
be place wutbin the lines of a highway an obstiuc- 
tion to a stream over which the highway passes, 
to the detriment of the use of the highway ^ 

An o\erseer of higlnvays has no right to relieve 
his owui premises of drainage water at the expense 
of the public b> filling up an artificial channel on 
his own land and ixteiiding an artificial channel 
along a highway so as to injure the highway'^ 


97 Anz — Clranclt v eVis'^on, 72 1' 

2d ()7G. 50 All/ U)7 

In New York 

(1) It has lx on srUfd brnadh that 

Iho st ita Jfe not liable for .in in- 
( 1 1 ast d How of sui t 11 (' M .a I( 1 s dm to 
inipiovi merit of bl^^hv^a^s and 

culverts, HO long; as the flow of wa¬ 
ter luis not boon diviited fiorii 
natuial < oursf —MiCoiniuk v Slate, 
11 K Y S 2d 'U>2 2(il XppDiv 7'»1 r«- 
voT'^c’d on other K;Touiids 41 N K Jd 
715 285) N Y 572 

(2) Where ddina^i to eiops was 
cau^^e'fl hv surl.Ki* water whi<->i 
hat ke'd up on claimant’s l.iiid hecause* 
of in.ideqiiato tuJvenl whnh w is iu»t 
r* buiJI oi nU<‘rcd in * 1 imlunI inf, a 
railre)ad Kiaele eitissinfr. it was In Id 
tlifd the* sinlo was not liaMo in dain- 
ane s—Or tala no v Sttite*, 268 NTS 
Uil), I.IO Misc in 

(I) It li.iM be'cn hi'ld Ih.at si.ite' 
whit h inaint.'iined siuRe'wav aloiif; 
hlKbwav to eaiiy off suifaeo watcis 
which diallied into adjacoiit land was 
not liable to landowmer foi lltiotliriR 
wdieni sliiK»v\a> plijf;t.ed up—Hull v 
State. 247 NYS ISl, 211 AppDiv 
311 

(4) In a case in the <ouiI of ap¬ 
peals, however, in whnh nppaientlv 
Hurfafe wait i was iinolvexl the si ilt 
was licld liable on a tlaini foi d im¬ 
ages sustained b\ neglif,tnt tioodmg 
of claimant’s land, wheie w^altr wms 
diverted fiom its natural e ourst' by a 
slight c hange in the angle of a cul- 
veit and tin gr.ide* of the floor of thi^ 
culvert wafa greater than in the e ase 


of 

an old bridg<* 

- - Me C 

OI nil' 

k V 

Sl.it 

;c 41 K F 2d 71 

r, 289 

N Y 

372. 

r fv < 

using 31 NYS 

Jd 11)2 

, 20 5 

App 

Div 

791 




98. 

Kv' —Dc'par tme i 

nt e)f 

TTighw.iV 

V 

McKinnev', 162 

S W 2 

d 179 

, 180, 


201 J^v 1 

Flan illegal 

“ Vn> plan which does so Is 
unskillful. impnictKal, im- 

prope‘r, and illegal”—Dopartiinnt of 

lIlgtlv^a^s v M(Kinn€>, supra 

99 Net)—Thom \ Detdge (’ount’v, 9(1 
NW 763, 64 Neb 845 

1. Tow .1 - -Hi ightm.'iii \ Helzel, 107 

IV. AV 8 9. 18 1 low'a 183 

N" Y—H^tJut.i V Draws, 129 M Y S 
1,5 I, 115 App Div 139 

2. Ill Town of Saiatog.i v Jacob- 
stn, 193 Til App 110 

0 7 t" J p 881 note 62 

3. Me—Muri>hy v Kelley, 68 Me 

321 

M.is*-—Kennison v HewMlv 16 N 10 
278, 14b Mass 407—Franklin v 

l^hsk, 13 Allen 211, 90 Am D 19i 

29 FJ p 591 notes 2!, 21 

Fomnuni-Iaw or common-ern nij rule 
giving owner light to protect his 
lands Irom suifntc watei in gen- 
ei.il see the J S title* Walt is ti 
114, also 07 CJ p 806 note 61--P 
807 nt>te 03 

4. Iowa—Herman v Drew, 249 N 
W 277. 216 Iowa ’115 

La—I.iouisiana ]iligation Mill To 
V Sixth \Aaid Drainage Dist, 104 
So 623, 158 La 701 
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In Illinois, in a case In wdiich It 
was pointed out thTt the ci\il-]aw’^ 
rule as to suitacc w.altr had been 
adopted, It was held Ih.it tin ownii^* 
of land on the side of a highwav, 
whnh WMs lowir than the land on the 
ollur si(h‘ wnue- not e'nlitled to oh- 
strml .'I dll'll on then 1 ind wdne*h 
c.airied wate'r onto such land from 
a tile* ell a in wdiieh had hee‘n e on- 
strmlcd ar ross the highwav —Narne- 
oki V Buengcr, 111 NK 129. 275 Ill 
433 

('i\il-law rule giving supt nor iichts 
as to surface waters to upper pro- 
piielot of rural land in gene fril see 
tin DTS title Wate'rs § 114, also 
67 C" r ]) 801 note 45 
5 Da—‘4iate Highway Bo.n d v 
Bixter JI4 S3'] 796 167 Da 124 

Iowa—\d mis Dountv v IlitleT, 218 
N \V 00 205 Iowa 1 57 

K.in—Milts v Freeman, 116 P 94 1, 
9J Ivan 106 
29 C I p 59J note 26 

6. Iowa—Adams Coinritv v Rider, 

218 N W 00, 20.) Iowa 117 
Removal of 4613118 

In view of recognition by county 
authorities of a landowner’s use* of 
bridge in highway over a stream, in 
Conner! ion with a barrier erecte*d 
him in thi stream within tlie lines 
of the highw.jy, he could not he re- 
guire'd to remove df'biis whieh lodged 
against bridge as n result or the 
erection ot the barrier—Adams 

Countv V llidei, supra 

7. N Y—Kellogg v. Thompson, 66 N 
Y 88. 
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In general a landowner has no right to change 
the method of drainage along a highway on which 
his land abuts ® 

Abatement of drainage nuisance by landowner is 
considered infra § 188 Rights of abutting owner 
with respect to highways in general are considered 
supra §§ 141-143 

e. Nature, Measure, and Amount of Damages 

In an action to recover for injury to land from flood¬ 
ing or overflowing due to the drainage of a highway, 
plaintiff may recover nominal damages if his rights have 
been invaded, where there is no proof of special dam¬ 
ages, general rules as to the measure and amount of 
damages apply in such an action 

Jn the fibsencc of proof of spechd dtimagcs, pKiin- 
tiff who shows an invasion of his rights by the 
flooding or overflowing of his lands, as the result 
of the diainage of a highw'ay, is entitled to lecovcr 
nominal damages 9 

CTcneral iiiles, stated in Damages §§ 84, 8^, as to 
the measure and amount of damages for ininry to 
teal jiropeity, applv in actions to reeovci for in)iiry 


to such property resulting from flooding or over¬ 
flowing due to acts or omissions with respect to 
drainage facilities for highways 

f. Actions 

Before bringing an action to recover for Injury to 
land due to alleged acts or omissions as to the drainage 
of a highway, there must be due compliance with any 
applicable statute requiting notice or presentation of a 
claim as a condition precedent Rules as to pleading, evi¬ 
dence, and trial, applicable in civil actions generally, ap¬ 
ply in such an action 

There must be due compliance wuth a staUitury 
requirement for presenting or giving notice of a 
chum before bringing an action against a public 
entity for damages for injuiy to real iiroperty re¬ 
sulting from acts or omissions wuth icspect to diain¬ 
age of a highway 

Pleading and proof In an action against a pub¬ 
lic (iitity to recover damages for injury to land 
abutting on, or adjacent to, a highw^ay fiom flood¬ 
ing or overflowing, the complaint or petition must 
allege facts which constitute a cause of action^- 


8 I’a Townslnp of Industry \ 

Loo, lO.T \ 74, 1 27 Pa Super 4b‘) 

9. l*a—Y ik oiri v Union , 9S T'a 
Supt r 5111 

Nominal damaK'i s in ut ral see 
DimuMts S-lb 

10. Ferznanent injury to real prop¬ 
erty 

Whore m an action against < ountv 
for dania^^crs for poi manont injur v to 
frii m 1 ind hv diversion of Hood wa¬ 
ters as rc-siilt of eonsiriiction of 
driinaK:c dilcli, unc cuitr ovc*r tod ovi- 
di*nco siiowod damage to fruit trees 
and grajie vin<*s. that item was re¬ 
quired to h( included in damapre to 
land on w^hu h trees and vines were 
KTowiiiK In order to avoid double re- 
toverv-—U1 I'asd <\)unl\ v El.im, 
Tex Civ App , lOb S \V 2d 
Destruction of, or injury to, g'rowing' 
crops 

(1) The general rule has Irc'em an¬ 
nounced thrit the v.ilue ot crop when 
destioyed b\ water, iiripoundcd on 
grower’s lands because of itiadeciuale 
drainage ta< ilitic'S through highw'av 
(.onstiuited h> strite liighway com¬ 
mission, was the nu'asuie* of damages 
recoverable from commission—Murff 
V J^oui.siana Highway Commission, 
TjaApp, 157 So 114—Murtt v Louisi¬ 
ana Highway Commission, La \pp 
14b So 328, rehearing dcmied 146 So 
767 

(2) Where in such case c i ops de¬ 
stroy ed were so immature as to have 
no market value and season was too 
far advanced to permit replanting, 
(‘Ultivating, and maturing of crops 
usually raised on the land, th(‘ meas¬ 
ure of damages is the rental or usa¬ 


ble value of the land -(rrounds v 
Lcuiisi.ina Highway Commission 157 
So 1S5 180 La 670 ^ 

CD \Vheit‘ In such case llie crop 
produced was far Irelow normal in 
quantity ,ind it was too late in lhc‘ 
scMson to replant and tnrture the 
crop the measure of damages adopt- 
c'd was the total amount of expense 
iricurrc'd in pr<*parlng and planting 
the intiic acreage together w'lth the 
cost of the seed, less the* price re¬ 
ceived tor the < r op ac tualh produced 
to which was added the rental value 
eif that part of the land on which the 
growing crop was totally destioyed, 
the extent in acreage of such part 
hi ing llxed on the average, normal 
production per acre —(1 rounds v^ 
Louisiana Higliyyav t\>mmission, su- 
pni 

(4) The gener.al rule has he*e n an 
nounfc'd howev(*r, tliat, w'he*re a croj> 
IS merely damaged, the measure of 
damages is the diflcTcmt e l>f'tyyeen 
the value of the e r^p before and aft¬ 
er the iniurv at the time and place 
thereof, with interest from the diite 
of the injury'—Murff v J-,ouisinni 
Highway Commission, T^a App , 146 

So '128 rehe*aring denied 14 6 So 70 7 
11. In New York an action against 
a town to recover damages for in¬ 
jury to plaintiff’s crops heeaiise of 
negligence in failing to keep a high¬ 
way ditch open could not he main¬ 
tained under Highway L 5 71, noyv 
215, where notice of claim required 
bv the statute had not b<‘en given, 
the court did not express an opinion 
as to whether the action could have 
been maintained under such statute 
if the notice had been given—Hroth- 
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ers v Toyvn of Leon, 189 NYS 590, 
198 App Diy 114 

In Texas in a case in which a 
cause* of ai lion, undei Ftev St 1911 
art 6035, Hi v St 1925 art 6730, against 
a county for damages resulting from 
the ovc'rtlowing of land, due to the 
coMsliuction of a highway ditch, was 
slated in the petition the view was 
expressed that there w is a sufTic lent 
presintation of the ilaim under Hi v 
St 1911 art 1166, Hi v St 192.5 art 1573, 
whi re although no w^ritlen chum had 
be • n prcsinted plaintifl luid present¬ 
ed his (hum orally and in person to 
the commissioners' t our t --Southc rn 
Surety Co v Mcduire, Cry''App, 275 
S W S 15 

12 In Texas 

(1) In an action to recover from a 
county under HivStl925 art 07 15, 
He V SI I'Ul art 69 35, damages for in- 
lury 1o land rc'sulling from oy orflow 
of surfaie water from a hlghwav^ pe¬ 
tition was siifllc lent ns against gen¬ 
eral dirnurrcr, notwithstanding it did 
not allege that the grading of the 
To.id was done by the road overseer 
or hv order of the eommissioncus’ 
coiiit —Jones (''ountv' v Moore, (''iv 
\pp , 4 S W 2d 2S9, error refused 

(2) In such case alh'gation of neg¬ 
ligence of county ofTiciis in diverting 
yvati r flow across highw'ay yvas un¬ 
necessary and surplusage—Jones 
County V Moore, supra 

(D In such case allegations as to 
how diversion of water was effected 
were held sulTiciently speciflc—Jones 
County V Moore, supra 

(4) In such case petition ivas not 
bo insufficient as to leave it uncertain 
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In such an action, defendant may allege matters 
which constitute a defense 

In general plaintiff may not introduce, in sup- 
port of his case, evidence of matters which he has 
not alleged in his pleading 

Evidence. In an action against a public entity 
to recover for injury to land abutting on, or adja¬ 
cent to, a highway resulting from flooding or over¬ 


flowing, plaintrflf has the burden of proving the es¬ 
sentials of a cause of action,^® and defendant has 
the burden of proving facts constituting a de¬ 
fense 

In such actions, questions as to the sufficiency of 
evidence are determinable on the consideration of 
the evidence involved in the particular case 

Trial. Rules as to instructions to jury in civil 


ag to whother couritv or county ludpfp 
and commiHsioneiM were liable foi 
damage—Jones County v Moore, su¬ 
pra 

(5) Petition to recover damages to 
abutting land resulting from diver¬ 
sion of water from a creek in con¬ 
structing a highway held to state a 
<ause of action against a (.ounly un¬ 
der the ab(ive statute “Southern 
Surety Co v McGuire, Civ App, 275 
SW 845 

(6) In an action against a county, 
the allegations of the petition were 
held sufHi lent as to damage to land 
by flooding due to the construction 
of a diainafie ditch designed to pro¬ 
tect public roads In the countv — 
El Paso County v Elam, Civ App, 
106 SW2d 393 

Pleading held Insufflclent 

In action again«-t county for dam¬ 
age for injuiy to ciops on land adja¬ 
cent to highway, complaint alleging 
that damage was caused bv surface 
waters aecumulated and backed up 
on lands because of defendant’s neg¬ 
ligence in construction of grade and 
in construction and maintcnaneo of 
bridge* was demurrable—Veaoly v 
(71.11 les Mix County, 287 NW 51, 66 
S n 570 

Declaration, complaint, or petition in 
civil actions gener.illv s<*e the CJ 
S title Pleading 6.3--98, also 49 
CJ p 128 note 30-j) 179 note 66 

13 Refusal to sustain exceptions to 
answer not error 

Answer that work by county on 
road causing overflow of owner’s 
lands was done under instruction of 
compc'tcmt engineers, and tliat dam¬ 
ages would not have resulted except 
fo! urifiics edented ram, was not siii)- 
Ject to exceptions hv plaintiff—Knox 
V Stephens Countv, Tex Civ App , 284 
SW 691 

IMca or answc*r and aflldavit of de- 
tense in civil actions generally see 
tin ("JS title Pleading §i) 99-166, 
177-1 83, also 19 CJ p 179 note 
58-p KM) -note 13 

14. Testimony properly excluded 

In an action io rt-cc)\cr from a 
county damage's for injuries to land 
resulting fiom tin* overtlow of water 
from a highw.iv^ where theie was no 
allegation in the petition that alkali 
dirt w.is washc'd in over land, testi¬ 
mony as to whether witness could 
tell eflcct of alkali on farm land w^ns 


properly excluded —Knox v Stephens 
County, supra. 

Evidence admissible under pleadings 
in civil actions generally see the C 
J S title Pleading 4§ 524-530, also 
49 CJ p 791 note 15-p 804 note 1 
15. Claim against stats 
Claimant had the burden of show¬ 
ing that injury to his lands adjacent 
to a state highway, resulting from 
the flooding of such land, was due 
to the negligence of the state’s em¬ 
ployees, in order to recover damage's 
from the state for such injury — 
Farrar v State, 29 N Y S 2d 490, 176 
Mlse 089 

Burden of proof in civil actions gen- 
emlly see Evidence 103-113 
16 TTnusnal weather conditions 
County which diverted watcis from 
their nalui il course so that they 
would inevitably flow on property of 
landow'ners had burden of showing 
that damage to landowners aftc r un¬ 
usual snowlall and sudden thaw and 
heavy rain considered as acts of 
God, was <au*-ed solely by such acts 
of God and was wholly unaifeeled bv 
waters which came from territory 
from which eountv had diverted wa¬ 
ter - Tope V King County, 65 1’ 2d 
1283, 189 Wash 4G.3 
17. evidence held sufficient 

M) To suppoit finding tb.it W'.'iter 
was diverted bv eiilveit so as to ren¬ 
der slate liable for the flooding *if 
land—McCormick v St.ile 4 3 N E 
2d 71."i, 289 N Y 572 revel sing 31 

NyS3d 36J, 363 AppDiv 791 

(2) To sustain flnclings that cul¬ 

vert under state highw’^ay was inade¬ 
quate that stale had provided no 
adequate drainage elsewhere, and 
that such detect m highway was sole 
cause ol flooding c>f land—Wallace 
I'ond Ic e ('o V State, Claim No 
1S709, 19 NTS 690, 259 App Div 

938 

(3) To show that overflow of plain- 
tllT s land was due to blocking and 
reducing of dunnage outlets by le- 
modellng of highway by stale high¬ 
way commission—Grounds y Louisi¬ 
ana IIighwa> ('’omniission, 157 So 
385, l.SO La 670—Murfl v Louisiana 
Highway Commission, La App, 146 
So 328, reheai Ing denied 146 So 767 

(4) To show negligence of defend¬ 
ant town with respect to mainte¬ 
nance of culvert—Burnham v Wind¬ 
ham, 88 A 701, 77 NH 103. 
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(5) To sustain finding that rainfall 
at time of Inundation of claimant’s 
land by water from a dram connected 
with a state* highway was unusually 
heavy —Mead v State, 189 N Y S 
516 197 App Div 739 

(6) To show that flooding of land 
wah due to fact that it was lowl.and 
sc'iving as natural reservoir for wa¬ 
ter from other lands and that there 
were unusually heavy rainfalls dur¬ 
ing the jH'nod involved, in case in 
which it was sought to recover dam¬ 
ages from slate highway commis¬ 
sion—Sc bwai t/c nburg v Louisiana 
Ilighw'i\ (\)mmission, 168 So 125, 
181 La 989 

Eyidence held InsufflcieiLt 

(1) Tej authoii/.e lecovery from 
county on ground that the recon- 
stiuclion of iiighwiy resulted In im- 
propc'r diversion of surface water on¬ 
to abutting land — \bkarian v Niag- 
aia (^Junt^, 289 NYS 968, 159 Misc 
89 5 

(2) To show negligence on the part 
of the st.itc' In constructing a culvert 
c'oniK'c ted with a stale highway or in 
fa.l’ng to antic ipatc* that the culvert 
woiila piove in.idequate—Mead v 
Slate, 189 NYS 51b. 197 AppDiv 
7 39 

( 0 To show an abuse of discretion 
]>V higliwav authoi It les of a township 
in determining the size and foim of 
dilclns along highway—Dc* Noble v 

ilkins Tp , 74 I’a Supt'i 389 

(1) To show in an action against 
a tounl\, whic'ii divcited walei s from 
then natural course and cast them 
on l.Mnds whose topography was such 
ris to make other land their mevUa- 
ble recipient, tiiat damage to such 
other land after unusual snowfall, a 
sudden thi-w, and heavy ram, which 
could i)c tonsldc'TI cl as acts of God. 
was not c.ausecl bv w.ilers which 
were divtilt'cJ bv county—Tope v 
King Goun1>, 65 P 2d 1283, 189 Wash 
463 

DomageB 

1‘J.iinliff’s uneontradicted testimo¬ 
ny, suppoTled by itemized expense 
account, to which he testified, and 
evidence of rental value of land, 
mules, and farming implements, were 
sufheient to show that cotton crop 
was worth amount to which he tes¬ 
tified when destroyed by water im¬ 
pounded on his lands because of in¬ 
adequate drainage allowances 
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actions generally, considered in the C.J.S. title Trial 
§§ 266-448, also 64 C J. p 510 note 3-p 1008 notes 
15-19, apply in actions to recover for injuries to 
land resulting from flooding or overflowing, due to 
acts or omissions with respect to drainage affecting 
a highway 

In such action, the rule applicable in civil actions 
generally, that questions of fact arc for the jury, 
stated in the CJS title Trial § 203, also 64 C J 
p 298 note 55, or for the court when it is the trier 
of the facts, stated in the CJS. title Trial § 574, 
also 64 C J p 1189 notes 64, 65, apjilies 

In such an action, rules as to special findings by 
the jury in civil actions generally, considered in the 
CJS title Trial §§ 526-573, also 64 CJ p 1112 


note 21-p 1189 note 61, apply ^0 

§ 187. - Personal Liability of Officer 

Subject to limitations obtaining in some jurisdictions, 
highway officiais may be liable personally for negligence 
in the performance of their duties with respect to drain¬ 
age; they are also liable for malicious or corrupt acts, or 
for acting without authority or in bad faith, with re¬ 
gard to the construction or maintenance of drains. 

Highway officials may be liable personally for 
negligence in the performance of their duties with 
respect to the drainage of highways,but, accord¬ 
ing to some cases, they are not liable for the con¬ 
sequences of nonfeasance as to drainage in connec¬ 
tion with their duty to supervise highways, in the 
absence of willful misconduct or facts from which 
misconduct may be imputcd,22 and, even with re- 


through highway conMtrurt<‘d bv (if- 
fondant stale highway commission — 
Murff V Ijouisiana Highway Commis¬ 
sion La \pp , 157 So 134 
Weight and sufllcienc y of evidenoe ir 

civil actions generallv sei Kvidcncc 

§S 1016-1050 

18. Instruction as to snlllclency of 
drainage facilities 

(1) In an action against a private 

corpointion whnh constnu ted a road 
under authon/ation of publu* author¬ 
ities, in which liability depended on 
inadequacy of drainagt fa<iliti<‘s 
from adiarent l»inds, an instiuction 
should have been given to the effect 
that defendant was not liable for 
damngis resulting from an unprece¬ 
dented rainfall, if defendant made 
roasom-ble provision for the escape 
of waters fiom such floods as were 
known to occur in the vicinitj — 
Van Wilgen v I’avne Inv Co , 223 
NW 301 176 Minn 339 

(2) Instruction was held erroneous 
with respect to conditions for which 
county must provide in constructing 
highwav —Clark v Cedar County, 225 
N W 235. 118 Neb 465 

(3) Instruction was held coirect as 
to coTulitions for which county must 
provide in constructing and main- 
1 lining drainage facilities—Thurs 
Box Co V Marathon County, 289 N 
W 691, 233 Wis 387 

19. Questions held for Jury or trier 
of facts 

(1) Whether a flood which Inun¬ 
dated land abutting on, or near, a 
highway was of such a charac ter 
that 1l should have been antic ipated 
and provided for is a question for the 
jury or trier of the facts —Mead v 
.Slate, 189 NYS 516, 197 App Dlv 
739 

(2) In action against county for 
Iniuries caused by flooding land as 
result of highway washout, negli¬ 
gence of county in maintenance of 
highway was for jury to decide un¬ 


der the evidencM'—Bush v King 
County. 236 P 203. 134 Wash 626 

(3) In an action against a county 
for damages to plaintiffs' crops, 
caused by Impairment of diainage h\ 
the county and its agents In the im¬ 
provement of a road, in whic h the 
countv' alleged that the damage was 
occasioned by the acts of a naviga¬ 
tion district in disposing of the spoil 
from its dredging opeiations and in 
which there was evidenc‘c to support 
such allc*gatjon, the issiu should 
liave been submitted to the jury on 
the countv's lequfst therefor —Cler- 
hart V Hams County, Civ \pp 244 
SW llO-l afllrmed Hams (’’ounly v 
(Jcihart, 283 SW 130, 115 Tex 449 

(4) Evidence held suftlfient to au¬ 
thorize* submission to jurv’’ of issue* 
as to whelhc'r land was damaged bv 
flooding—El i'aso c'^ounty v k.lam, 
Te\ Civ \pp , 106 S W 2d 393 

(5) Wheif* plaintiff's petition 
show^ed that he sought to recover 
damages for permanent injury to his 
land and there was some evidence 
te-nding to show that injurv was tem- 
poiarv rather than permanent, there 
should have been submitted to the 
jury the question whether the* value 
of the land had been impaired per¬ 
manently —El Paso County v Elam, 
supra 

(6) In action against county for 
damages for permanent Injury to 
farm land by diversion of flood wa¬ 
ters as result of construction of 
drainage ditch, whether damages 
were proximate result of permanent 
and continuing character of ditch, or 
Its maintenance, as constituting per¬ 
manent injury to reasonable market 
value of land, was a question for ju¬ 
ry —El Paso County v Elam, supra 

(7) In such action, whether con¬ 
struction or maintenance of state 
highway proximately caused, or con¬ 
tributed to cause, waters to back on 
and cause damage to part of land 
and especially to growing crops 
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thereon was a question for Jurv—El 
Paso County v Elam, supra 

20. Necessity for flnding of perma¬ 
nent injury to land 

Where plaintiff's petition shows 
that he seeks to recover damages for 
permanent injurv’^ to land, there must 
be a flnding bv the jury that such in- 
lury was sustained in order to permit 
a recovc'rv of mieh damages—El 
Paso (\)Untv V Elam supra 
Findings not conflicting 

In action against county for dam¬ 
ages to land bv diversion of flood wa¬ 
ters as result of construction of 
drainrige ditch to proti*ct highwa>s, 
jury’s negative answc*r to question 
whether person of ordinary prudence 
in plainlift’s position would not, at 
time* of construction, have foreseen 
that it would if'sult In flooding lond, 
and aflirmative answ'er to question 
whf ther person of oidinarv prudence 
lould not have foreseen damage, If 
an>, suffered by plaintiff, were not 
conflicting, since first question ap¬ 
plied to plaintiff and second to ditch 
builder—El Paso County v Elam, 
supra 

21. Ill—Tearney y Smith, 86 Ill 
301 

20 C J p 592 note 14 

Evidence held insalflcient to au- 

Ihon/e recovery—Padfleld v Frey, 
133 Ill App 232 

Civil liability of highway offleer in 
general see supra g 171 

22. Tenn—Pryar \ Hamilton Coun¬ 
ty, 22 SW2d 353, 160 Tenn 216 

Failure to keep open ditches and 
drains 

County ofTlcials, charged with the 
duty of supervising highways, were 
not liable for flood damage caused 
by failure to keep open ditches and 
diairis along highway, where It did 
not appear that such failure was a 
willful neglect of duty, sinie it can¬ 
not be inferred from mere failure to 
exercise power that duty was will- 
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.spect to negligence as to merely ministerial duties 
in this regard, they arc liable only for negligent 
failure to perform a positive duly imposed by law 23 

Such officials are liable for malicious24 or cor- 
rupt25 action, or for acting without ciuthority26 or 
in bad faith,27 in constructing or maintaining drains, 
but not in general for damage caused by drainage 
established by them within iheir authority 28 They 
arc not liable for injuries occasioned by inadver¬ 
tence or error of judgment,2^^ or for mere omission 
CO perform an act the performance of which, al¬ 
though proper and necessary to prevent incidental 
injury, cannot be exacted as a legal right De¬ 
fendant officials are not liable for injuries which are 
not caused by their acts 

The right to recover damages from a highway of¬ 
ficial because of the construction of a ditch so as to 
interfere with plaintiff’s access to his property, in 
violation of statute, has been denied on the ground 
that the statute itself provided an exclusive reme- 

dy,22 

Successors of negligent commissioners are not 
liable for their predecessors’ acts ^2 

The burden of showing that defendant official did 
not act in good faith, but that he acted Avithout rea¬ 
sonable care, coriuptly, or maliciously is on plain¬ 
tiff 34 


§ 188. - Abatement of Drainage Nui- 

sance 

A landowner may under some circumstances abate, In 
a peaceable manner, a nuisance created In connection with 
the drainage of a highway. 

If drainage upon adjacent land is in the nature 
of a nuisance, the landowner may have a right to 
cure the condition himself by iieaccalilo abatc- 
ment,35 as by filling a ditch,3® so as to throw sur¬ 
face water back onto the highway, and it has been 
held that, where the obstruction of an artificial wa¬ 
tercourse across a highway creates a nuisance, a 
landowner who is entitled to have such watercourse 
maintained may remove the obstruction in a proper 
manner after the highway authorities, on due notice, 
have failed to act 37 

The right of an owner of land abutting on a high¬ 
way as to surface water generally is discussed su¬ 
pra § 186 

§ 189 . - Injunction 

In a proper case an injunction may be granted to 
protect a landowner from injury from wrongful diainaqe 
of a highway, and a landowner may be prevented by in¬ 
junction from wrongfully interfering with such drainage 

Unless another and exclusive remedy is provided 
by statutc,38 injunction may be allowed to piotcct 
individual landowners from irrcpaiable injury from 
wrongful drainage,33 only, how^cver, where the work 


fully neplei’ted—Prvar v Hamilton 
County, supra. 

113. Tonn—Fiyar v Hamilton Coun¬ 
ty, supra 

24. N H - Rowe V Addison, 34 N H 
•J06 

Pa—Warfel v Cochran, 34 Pa 381 

25. Ind—McOsker V Buiiell, 66 Ind 
425 

26. Ill—Daum V Cooper, 103 Ill \pp 
4. anirmed 65 N E 1071, JOO Ill 
538 

Me —-IMummer v Sturlevant, 32 Me 
325 

Mich—Coniad v Smith, .32 Muh. 429. 
NH—Rowe V Addison, 34 Nil 306 
Motive inunaterlal 

Road feupervisoi and those work- 
Jiitf on roads under his diiection 
were, without regard to motive, jia- 
hlc for coniiiensdtoi damages loi 
the diversion of water fiom its nat¬ 
ural course and casting it onto the 
lands of another, where no rij;Jit to 
make such divermon had been ac- 
Qulred bv the public—Wnghtsel v 
Fee. 81 NE 975, 76 Ohio St 529, 13 
LRA.NS, 233 

27. Kan—Liogerman v Wilson, 295 
1* 674, 132 Kan 280 

8aAoieii.oy of avidenoe 

In an action against persons who 
were township trustees, as individu¬ 
als, to recover damages caused by ^ 


digging ditches along a highway, 
which resulted in the flooding of 
plaintiff’s land evidence siistaimsl 
finding that defend ints acted in bad 
faith in digging ditches and support¬ 
ed ludgnient against them for dam¬ 
ages—liogerman v Wilson supia 

28. Ind—McOsker v Jiuirell, 55 
Ind 425 

Tex—Nufasbaum v Dell County, 76 
SW 430, 97 Tex 86 
29 C J p 592 note 18 
Removal of obstruction 

A highway ofllcial who, In exer¬ 
cising his right to remove an ob¬ 
struction from a natiiial wateicourse 
tiowjrig acioBs and under a highway 
and then<e tliiuugh land abutting on 
the highway, entered on siu h land 
and, in lemov^ing the obslrucllon, act¬ 
ed with due regard to the safety and 
protef tion of such land from need¬ 
less injury, was not liable for con¬ 
sequential irijuiy to siK h land — 
Johnsim v Dunn, 134 Mass 522 
Liability of person working under di¬ 
rection of highway olilcials see su¬ 
pra S 186 a 

29. N V —Gould V. Booth. 66 N Y 
62 

3Ck NY—Gould V. Booth, supra 

31. Til—Davidson v Sprague, 21 111. 
App 611 

32. Mass —Benjamin v, Wheeler, 15 
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Gr.iy 480—Elder v. Bemip, 2 Mete 
549 

33. NY—Gould V Booth, 66 N Y 
62 

34. Ind - Mt Osker v Burrell, 55 
Tnd 425 

35. NY—Thompson v Allim, 7 
LaiKS 459 

36. low.i—Schofield v Cooper 102 
N W no. 126 Iowa .33 4 

NY—Thompson v Allen, 7 Dans 
459 

37. Nil—Groton v Haines, 36 N TI 
388 

38. Wis—Knapp v D(M‘r Creek, ]5r> 
N W 940, 162 Wis 168 

29 CJ p 593 note 29 

39. Ill—Francis v Galbrcath 278 
111 App 389 

Ky—Department of Highways v Mc- 
Kiniitv, 162 S W 2d 179, 291 K\ 1 
Mich — Sweeney v Bird, 292 NW 
506, 293 Mich 624 
29 C J p 693 note 30, p 592 note 11 
Pacllity interfering- with accees 
(1) In view of conflicting evidence, 
it was not error as a matter of law 
for the trial judge to grant an inter¬ 
locutory Injunction restraining de¬ 
fendants from maintaining within a 
slate highway a ditch which deprived 
an abutting owner of access to his 
properly.—State Highway Board v 
Baxter, 144 S E. 796, 167 Ga 124 
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is clearly improper.**® The courts ought not as a 
rule control by injunction the action of highway 
officials in deciding on the necessity of a change of 
drainage and the mode of doing it 

In general an injunction will not be granted to 
prevent the flowing of surface water from a high¬ 
way onto abutting or adjacent laiKl,42 or to prevent 


the establishment or maintenance of a drainage sys¬ 
tem which facilitates such flowing, ^ 3 where the sur¬ 
face water naturally flows onto such land, and in 
some jurisdictions an injunction will not be granted 
merely because drainage facilities divert the nat¬ 
ural flow of drainage water so as to turn it onto 
abutting or adjacent land ^4 The diversion of sur- 


(2) Rig-lit of abutting: owner to 
injunction to protect rlj^hts with re¬ 
spect to highway In general see su¬ 
pra ^ 143 

Want of compensation for Injury 

Evidence that landowner refused 
to ‘•ign a right ot way deed for part 
of a reconstructed highway until the 
fiscal court agrt ed lhat a projected 
culvert which would divert water 
across landownf r'a land would be 
tliniinated and the hiphwav (ornmis- 
sioner and the highway engineer 
agreed to recommend elimination 
thereof to the highway commission 
established that the cash considera¬ 
tion in the agreement was not In¬ 
tended tf) include damages resulting 
from plcu Ing the culvert at the point 
designated m the plat, as bearing 
on th(' right of landowner to an in- 
iun< tion to eff(‘ct the elimination of 
the ( uUerl — Tiepni tment ot High¬ 
ways v McKinney, 162 S W 2d 17M. 
291 Ky 1 

Showing as to damage or injury held 
sulflcieut 

Overruling of a motion to dissolve 
a temporary injun< tion, restraining 
highway ditching and culvert work 
on the ground of damage to plain¬ 
tiff’s adjoining land in that the Avork 
would change the natural flow of wa¬ 
ter on the land, was not eiror, as 
against defendant's eontimtion that 
plaintiff had failed to show substan¬ 
tial damage—Francis v (lalbiealh, 
supra 

JHo showing of substantial injury 

Injunr tion has been denii'd bt ( aus<> 
of lack ot shiiwing of sulistaiitla 1 in¬ 
jur v to plaintiff'.^ land—Hassingcr v 
Kramer, 162 NE 752, 28 Ohio App 
449 

XCodifleation of decree 

Where a perniantnt injunction 
against the maintenaiKe of ( ertain 
drains was so modified as not to pre¬ 
vent the constiuetion of a culvert, 
Without fixing the size of the culvert, 
the size was within the discretion 
of the highway ofllt inls—Ehlei v 
Stier, 216 NW 637, 205 Iowa 678 

Bvldeuoe held sufliclent 

(1) To show that principal object 
of ditch was drainage of private 
lands and not roads, so that con¬ 
struction thereof was beyond au¬ 
thority of highway commissioner and 
grant of injunction was proper — 
Dunn V Meyer, 235 NW 254, 253 
Mich 563 

(2) To show that proposed drain¬ 


age facilities for highway would 
c hange the natural flow of water 
over land of plaintiff, with lesullant 
damage to such land, so as to war¬ 
rant denial of motion to dissolve 
temporary injunction —Francis v 
Gallireath, 278 Ill App 389 
Zividence held insufficient to warrant 
injunction 

Evidence* that overflow of pltiin- 
llff’s land wis due to blocking and 
reducing of dininage outlets bv re¬ 
modeling of highway was not Buffl- 
cicntly definite to wmirant maridatoiy 
injunc^tion commanding bighwav' com¬ 
mission to enlarge openings across 
highway—MuitT v I^juisiana High¬ 
way rommission, Ha App, 146 So 

328, rehearing denied 146 So 767 

40. Ill —Ilotz v Hoyt, 25 NE 75”> 
135 Ill 388 

Mich Kilev v Hond, 72 N W 253, 
114 Mich t 17 

N D —Dav'^enpo! 1 Tp v Heonard Tp 
133 NW .56. 22 ND 152 
TeX—Nusshaum v Bell County, 76 
SW 4.30. 97 Tex 86 
29 C I p 59 { note 32, p 591 note 4 

Existence of natural watercourse uot 
shown 

riaiiniff by turning surfaee water 
fiom Its original course, and running 
if ill an artificial channel to a high¬ 
way, and thence through a ditch 
along the* liighwav', and maintaining 
it for more than forty years, did not 
make the ditc^h a natural watercourse 
so as to entitle him to obtain an in- 
jiinc tion to prevent the highway au- 
thontn's from interfering therewith 
within the limits of the* highway — 
Woith V Town of Salamarica, 130 N 
Y S 419 72 Mlsc 513 

Injury or tlireatened injury not 
shown 

In a suit for iniune tion against 
Ihiealened injury to a landowner 
from a ditch on a state highway, evi¬ 
dence show'ed that plaintiff was not 
only not injured, but was not in dan- 
ge*i of any injury, by reason of tlu 
ditch placed therein, so that defend- 
ant.s were not required to take pro- 
cee*dings undtr Itev Code 1919 
8598-8604, to drain an adjoining bas¬ 
in from which plaintitt claimed water 
would flow through the ditch onto 
his land—Schmidt v Norbock, 189 
N W 524, 45 S D 557 
Bemoval of ddbris 
County could not be compelled to 
remove debris which lodged against a 
bridge over a stream because of bar- 
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nor to stream wiongfully eree^te d 
within the lines of tlu* highway by 
the owner of abutting land—Adams 
County V Rider, 218 N W 60, 205 
Iowa 137. 

Evidence held suffloient 

In suit for mandatory injunction 
to require town to All drainage ditch, 
evidence supported flnding that town 
adopted reasonable and proper meth¬ 
od of draining highway, and that 
plaintiff’s land was not appreci.ibl v* 
injured ■—Sandmeier v Town of Si 
James, 205 NW 634, 165 Minn 31 
Evldeuoe held insufficient to war¬ 
rant decree requinng state highway 
ccimmlssion to install a (iilvert larg¬ 
er than the* one already constructed 
—S( hwartzenberg v lAmisiana High¬ 
way Commission, 168 So 125, 184 La 
989 

41. Tnd --Patoka Tp v Hopkins 30 
NE 896, 131 Ind 142, 31 Am S U. 
417 

T*a —Warfel v Cochran, 34 Pa 381 
29 CJ p 591 note 94 
42 Mu*h—Tower v Somerset Tp, 
106 NW 874, 113 Mich 195 
29 CJ p 591 note 4 p 593 note 32 
Civil-law lule granting superior 
rights as to surfai e w^aler to up¬ 
per proprietor of rural lands in 
general see the CJS title Waters 
§ 114, also 67 C J p 864 note 45-p 
866 note 59 

Right to dm in surface water from 
highway onto abutting or adjacent 
land in general see supra § 186. 

43. Iowa—Herman v Drew, 249 N 
W 277, 2J6 Towa 315—Schwartz v 
Wapt llo County, 227 NW 91, 208 
Iowa 1229 

Mich—Tower v Sonu rset Tp , 106 
N W 874, 143 Mich 195. 

44. Neb—ChiiTihiJl v Beethe, 66 N 
W 99J, 48 Neb 87. 35 L H A 442 

29 CJ p 591 note 4 

Diverting of water of pond 

Where public authorities In con- 
strmting drains along the side of 
highways, necessary to render the 
road passable, divert the waters of a 
pond out of the natural course of 
drainage and upon the lands of one 
not consenting to the work, ordinar- 
ilv they will not be enjoined if the 
work is done In good faith—TJnd- 
berg v ChalJburg. 194 NW 733, 110 
Neb 626—Wachter v Lange, 143 N 
W 207, 94 Nel) 290 
Common-law or common-enemy rule 
as to surface waters on rural 



§ 189 


ElOHWAYa 


40 c.J.a 


face water by the construction or maintenance of 
a highway or of drainage facilities has been regard¬ 
ed, however, as a ground for an injunction under 
some circumstances 

The right of a landowner to relief depends on his 
own injury, and not on his neighbor’s advantage 
Conversely, the highway commissioners cannot 
plead the rights of adjacent owners who arc not 
parties nor asking relief 

In some jurisdictions, where the facts arc in dis¬ 
pute, an injunction will not be granted until they 
are established by a jury 

In a proper case ])iihlic authorities aie entitled to 
an injunction against the maintenance, on abutting 
land, of an ohslruction to the natuial flow of sur¬ 
face w.itcr,'*^ against the maintenance by an abut¬ 
ting owner of a dam m a ditch along the highway 
where such dam prevents such natural flow,*'*® or 
against the maintenance of a barrier to a stream 
over which a highway passes, elected within the 
lines of the highway A mand<itory injunction 
requiring an owner of land abutting on a highway, 
who has, without authority, made a change in the 


mode of draining the highway in front of his prem¬ 
ises, to restore the highway to its condition prior 
to the change has been denied on the ground that 
the change did not injure plaintiff ami actually im¬ 
proved the condition of the highway 

The burden is on plaintiff to prove the allegations 
of his complaint 

listoppcl. Landowners may be estopped to en¬ 
join maintenance of drains,*'*^ as by failure to make 
timtly complaint,®^ or by actively assisting in the 
work 

§ 190. - Drainage Districts 

Some statutes which provide for the organization of 
highway drainage districts have for their purpose the im¬ 
provement of highways and are not predicated primarily 
on the theory of benefits to land in an agricultural sense. 

Some statutes which provide for the organization 
of highway drainage districts have reference to the 
impiovemcnt of the highway,^7 predi¬ 

cated primarily on the thcor> of benefits to land in 
an agricultural sense hut are inUnded to benefit a 
public highway and to promote the welfare of the 
])ul)lic generally 


piopeitv In Kinnal scp tho C .T S ] 
Well* rs § J14, G7 C J i> 

866 notr Cl-p 868 note 68 

45. C’ll - R<)l)in‘«f)Ti V San Diepo 
Comity, lOO V 971. Ilf. Cal App 
ir.3 

29 (M p r>9'l note 11 

Proposed grrading- which would cause 
diversion 

Wluio of hiK:bwa> bv luib- 

lle oibcials in manner contompl ilod 
would divert hill 1 . 1(0 wntcr fiom its 
natuial tom so and onto jil.nntifls' 
land, and suib divorsion was not 
notessary In oidtr to nujirovt tb<' 
hif?hwa\ It was piop^r to onjoin 
the giading pl.anned — Tastes v An- 
dorson, 3i:J N W .666, 204 lown 288 
Evidence sufflolent to support grant 
of injunction 

(1) lOvidonie held to sustain find¬ 
ing that (onl(‘inplal€d drain.*u;o sys¬ 
tem was difCeient from natuial drain¬ 
age* of higbw^a\, and would increase 
flow over adioiinng propdtj, so as 
to warrant grant of injmunon — 
Ogden V r’oliee Jury of Kasl Katoii 
Rouge I’aiisb, 118 So (>0, 16Ij J^a 
860 

(2) Will re land of a dominant es¬ 
tate waM Sepal aled bv a highway 
from land of a setvlent estate, m an 
action bv the dominant owner to en¬ 
join the sei Merit owner from ob- 
stiucting the natural flow' of .surface 
water, and to compel highway au¬ 
thorities to maintain proper open¬ 
ings in the highway for escaping 
water, evidt nee was sufficient to 
warrant a decree enjoining the servi¬ 


ent owner from dutrting the natural 
flow and directing the highw'^a\ au¬ 
thor itn a to miintain lh( highway 
so as not to divrrt wat(‘r from its 
natural t ourst —P.ate v ltog< is, 187 
NAV 4 61. l‘n Iowa 726 

46. Mnh-—Pean v IVlillird, 115 N 
W 7119, 1,61 Mnh 682 

20 C 1 p 503 notr 05 

47. Ill — TewMt V Sweet, 52 NK 

962, 178 Ill 06, afTlrining 77 111 '\pp 
641 ' 

48. Pa — A\ oodi otte v Hager tv, 3.6 j 
Pa Supi r 576 

49. Tow a --Her man v Drew^ 249 N j 
AV 277, 216 Tenva 315 

50 Iowa—Haves v 0\er, 146 N \A’^ 

8.67, H.1 Iowa 607 

51. Iowa —Adams Couiitv v Hider, 
218 NW bO, 20.6 low'a 137 
52 Pa^—Township of Jiidijsirv v 
Ia*c. 193 A 71, 127 I\i Super 469 
Nuisance or continniug trespass 
HeconstriK tion of dr.ainage on side 
of highw.ai- by substitution of terra 
OOtla pipe W'llh levfl surface for deep 
open gutter by abutting propert> 
owners was not enjoinabb as nuis¬ 
ance or (ontinurng trespass—Town¬ 
ship of Industry v Pee, supra 
Costs imposed on defendants 

Notwithstanding the injunction 
was denied, costs of the bill were 
imposed on defendants in view of 
the unwarranted act in making the 
changt —Township of Industry v 
Lee, supra 

53. Ohio—Hasslnger v Kramer, 162 
NE 752, 28 Ohio App 449. 
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Ind—Harrod \ LitlelJ, 99 K E 817, 
51 Ind App t1& 

54. Neb—W.^Miter v Lange, 143 N 
W 207, 01 N. I) 291) 

55. Nj'b --\Vachl( I v. Lange, supra 

56. Neb—VV'^Hchtor v Lange, supra 

57. Iowa--(ir<at Northern t^o 

V Hoard of Sup’rs ot 1‘lvmouth 
(’ount\, 196 N W 284, 197 Iowa 
903 

Xioud included 

(1) Undt r statute as first enactj'd, 
SupplemenfnJ ,Supr)lemetit to Code 
til 10 c 2 b, the boaid of supervisors 
dui not have pow'er to includt r.nl- 
load rights of w.iv in (*stablishiiig 
a highway drainage district—tji«at 
Northc'in Ky Co v Board ol Sup is 
ol l'l\mouUi County, supra 

(2) Code 7643 subd 3 now ex- 
piessl> includes rights of way of 
railw.iy companies 

13) l*iopcitv subieot to assess¬ 
ment for bcnc'lils set infra § 297 
Separate from gexieral drainage stat- 
ute 

Statute as to organiz.ation of high¬ 
way drainage districts. Supplement¬ 
al Supplement to Code, tit i 0 c 2 b, 
[see Code 1031 § 7638 et seq], is 

separate and distinct from, and is 
not amendatory of, Ihi general drain¬ 
age statute—(Ireat Northern Ry Co 
V Board of Sup'rs oi I'lymouth 
(bounty, supra. 

58. Iowa—Great Northern Ry Co. 

V Board of Sup’rs of Plymouth 
I County, supra. 
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As to drainage districts generally see Drains §§ 

5-14. 

§191. Lighting and Lighting Districts 

The scope and extent of authority to provide for the 
artificial lighting of highways under statutory provisions 
depend on the terms of the particuiar statute 

Under some statutes the county board of super¬ 
visors and the county highway authorities may 
make provision for the artificial lighting of county 
roads in congested and dangerous localities 

Some statutes authorizing township boards to pro¬ 
vide for the artificial lighting of highways are ap¬ 
plicable only to township highways^® and do not in¬ 
clude county highways 


§ 192. Proceedings for Improvement of High¬ 
ways and for Construction of Free 
Gravel Roads or Turnpikes 

Proceedings for the improvement of highways must 
be in accordance with statutory requirements 

Statutory provision is usually made for the pro¬ 
cedure to be followed for the improvement of 
highways, and the proceedings under such statutes 
must be in substantial compliance therewith 62 Al¬ 
though under some statutes a highway board or 
commission may act on its own initiative,63 where 
the statute so requires, proceedings for the im¬ 
provement of highways must be initiated by a pe¬ 
tition,64 accompanied by affidavit,66 with a specified 
board or officer,66 signed by a specified number of 
persons interested,6? describing properly the con- 


69. Mich—Hatch v Board of Sup'rs 
of Muskegon County. 236 NW 777, 
264 Mich 255 

60 . Mich—Ha<ch v Board of Sup'rs 
of Muskegon County, supra 

61 . Mich—Hatch v Board of Sup’rs 
of Muskegon County, supra 

62. Pa —Township of Luzerne v 

Fa>etlc (\)unt> 19S A 327, 330 

Pn 24 7 

29 CJ p 593 note 42 
Board of chosen freeholders 

Authority to improve road being 
entirely derived from statute*, acts 
of hoard of chosen freeholders re¬ 
quired to be done t)efore commenc¬ 
ing improvcmc nt of road must be 
done formally and at piopcrlv con¬ 
stituted meetings—Hokkc v Passaic 
Count\, 127 A 813 3 N J Misc 245 

County auditor's failure to file oer- 
tllLcate that money tor road improve¬ 
ment to be T»<*id for by sale of bonds, 
IS in treasury or licing collected was 
fatal—Thom IS v Board of Com'rs 
of Butlci (^ounty, 162 N E 430, 28 
Ohio App b 
Notice 

A nonr« sident moitgagee of land 
on which public road had been dedi- 
calf*d and improved was not entitlc*d 
to actual notice of impiovcment, but 
notice* l)v publication which was prop¬ 
erly given was sulhcient—Kentucky 
Joint Stock Laud Bank of Lexington 
Ky, \ Jewett, 9 N E 2d 915, 55 Ohio 
App 4 22 

63. Ind—McClure v Franklin Coun¬ 
ty, 24 N E 741, 124 Ind 154 

Certificate of town officers 

(1) In lieu of a petition a certlfl- 
cato of certain town officers that the I 
Improvement is proper and for the 
public interest may be filed in some 
.states—Skelly v New York, 141 N 
Y S 955, 157 App Div 233, affirmed 
107 NE 1085, 213 NY f,34—29 C 
J p 594 note 51. 

(2) Where a resolution of the 
county board of supervisors pro¬ 


vided that a road should be con¬ 
structed through a town under the 
direct personal supervision of the 
counlv superintendent of highways, 
or some pel son designated by him, 
as permitted by Highway 1,. 320-a 

It was not necessary to obtain the 
certificate of the towm superintend¬ 
ent of highways—I'llbeam v Sisson, 
198 NYS 814. 204 App Div 762 
trnaulmouB vote 

Undc*r some statutes road Improve¬ 
ments can he initiated hv a unani¬ 
mous vole of the* l>oard of county 
c oinmissionc*rs w'lthout the presenta¬ 
tion of a petition Only the pre¬ 
liminary icsolution rcciuiros such a 
unanimous vote*—Thomas v Board 
of t'om’rs of Butler County, 162 NE 
4*30, 28 Ohio App 8 

In Wajihlngton, the countv com¬ 
missioners hav't no powei. of Ihtm- 
silvcs, to Irntinlc an impiovcment 
under the I'>(int)hue Road Law, Rem¬ 
ington Rt‘V Stat § —Elston \ 

King (^>unty, U 1* 2d 906, 178 Wash 
210 

64 Mo—Stale ex rcl Melvin v 

Hackmann, 243 SW 337, 295 Mo 

14 

29 J p 593 note 46 

Abandonment 

('ountv commissioners’ acceptance 
of a second improvement petition 
h( Id to constitute an abandonment 
of a prior one—Hines v }3oard of 
Com’rs of Barton County, 202 1’ 77, 
109 Kan 783 

Application of mnniclpallty 

Under some statutes, the applic.a- 
tion of the municipality to the boaid 
of chosen freeholders for an ini- 
piovement to made and the agree¬ 
ment between the municipality and 
the county as to the portion of the 
cost of the improvement to be borne 
by the municipality are conditions 
whic'h must he performed prior to 
action by the board of chosen free¬ 
holders awarding contracts for the 
improvements and the creation of 
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an issue of bonds to pay for such 
improvements—Chamber of Com¬ 
merce of City of New^ark v Essex 
County, 114 A 426, 96 N J Law 238 

Order of action 

Pt lit ions for highway construction 
must be acted on in order of filing 
only when tax district is bonded to 
limit—Bb'umel v St.ste, 184 NE 
173, 204 Ind 544, rehearing denied 
186 NE 113, 204 Ind 544 

65. Tnd—Mveis v White, 105 NE 
776, 182 Ind 108 

29 CJ p 5‘M nolo 46 

66. Ind—Todd v Cinil, 77 N E 402, 
167 Ind 48—Switzerland County \ 
Reeves. 40 N E 995, 148 Tnd 467 

67. Ill—Meiritt v Kewanee, 61 N 
E 807, J75 111 537 

20 CJ p 504 note 48 
liondownerB 

(1) Under some statutes the own- 
c*rs of a certain per cent of the 
abutting i)ropertv must sign the peti¬ 
tion bc'toie the ])oard can act on the 
petition 

Fla—Webb V Scott, 17G So 442, 129 
FI.i 111 

Wash—Elston v King County, 34 P. 
2d 900, 178 Wash 210 

(2) In the absence of a statute so 
requiiing petition need not dt st'ribe 
the land owned bv each of the ptti- 
tioiieis—Stale ex lel Melvin v 
Hackmann, 243 SW 137 205 Mo 14 

(3) If more than one person owns 
a parcel of abuiting pioperty, all the 
owners must sign the petition in 
oiiUr to bt counted as petitioning 
owners—-Wel)b v Scott, supra—29 
CJ p 593 note 48 [a] (4) 

(4) Signature of s>ndicate which 
had onl> btneficial interest in land 
could not be counted on petition for 
highway improvement, since, having 
neither legal nor equitable title, syn¬ 
dicate was not a "freeholder ’’—Els¬ 
ton V King County, supra 

(5) Signatures on petition for 
highway improvement, of two corpo- 
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struction or improvement proposed,^® and contain¬ 
ing all other matters required by the statute A 
provision of a road petition that the improvement 
shall be made according to plans apjirovcd by the 
secretary of agriculture, if federal aid is granted, 
makes such apjiroval necessary for only that por¬ 
tion of the road which receives federal aid 

Notice of the filing of the petition,stating the 
character of the improvement asked for,*^" is also 
sometimes re(|uircd, hut in the absence of any such 

provision it is not necessary *^3 

Where a statute so requires, an itemized state¬ 


ment of the cost of the road is required to be made 
and filed with the county clerk,74 with plans and 
specifications definitely and with ceitainty describ¬ 
ing the nature and extent of the work to be done 75 
If the statute requires a detailed oi itemized esti¬ 
mate of the cost, an estimate of the gross cost is 
not sufficient 76 

Bond, Under some statutes no jurisdiction to 
proceed exists until a bond is executed and filed 77 

Dcznation from improvement requested. Under 
some statutes, neither the viewers nor the board 
of commissioners has any power to lay out, estab- 


rnlions t)y thpir vlcp prc.sidfnt and j 
prt'Hldi'nt, respectively, which were 
not shown to have been authorized 
by resolutions of boards of trustees, 
could not be counted—Elston v 
Kini? (\nmly, supra 

(6) Resolution of college board of 
trusttes author izini^ siKninjf of peti¬ 
tion for thf c'OlleKe lands held sufTl- 
<‘i(‘nt—.lohnson v Underwood, 24 S 
\V Jd ri.t, .124 Mo r»78 

(7) Corporation’s ratification of 
the act of its PMcnt in siKninj? the 
petition held valid -Webb \ Scott, 
£ni pra 

(8) Trustees under will authoriz¬ 
ing conveyance of pioperlv were au¬ 
thorized to sign j)e‘tition—Johnson v 
Under wood, supra 

(S) In the abse rie o of a show ing 
of fraud, a property owner whose 
signature Hpp(‘ars on the petition 
cannot deny that In plae e'd his sig- 
iiatuie thereon for the purpose* in¬ 
tended bv the petition—Webb v 
Scott, supra 

<10) Under «orne statutes, where*v- 
cr a paving district is created whie h 
includes pioptuMy belonging to the* 
state*, the officers in charge of slate 
institutions ai o authoiized to sign a 
petition requesting the board to pro- 
cec*d with the mipTovemenls A peti¬ 
tion signed, “Hoard of (\)rnmission- 
ers of State Institutions, by II <4 
chairman," is sufficient — r.rown Real 
Instate Co V I^ancaster Count\. ISX 
N W 247, lOS Neb D14, tolb^wcd in 
T-«oos V l^anc aster Countv, ]88 NE 
25,1, 108 Neb 531 

(11) CV 1 tbit at ion bv county engi¬ 
neer as to sufficienew of petition for 
highway improvement lespceting lin- 
♦.<il frontage and ov\ne:rship Lher<*of 
which was reciutste'd bv lioard of 
county commissioners merely for 
-convenience, and resolution of com¬ 
missioners to same* c'lYect, were not 
conclusive and could be shown to he 
uiit t lie - Elston v King Count\, 34 
i* 2d DOb 178 Wash 210 

(12) Other cases see 29 C J p 693 
note 4 8 I a] 

"Sfithdrawal 

The boaid of commissioners, hav- 


j ing once acquired jurisdiction to con- 
tiaot lor road improvements, is not 
ousted thereof hv w’lthdrawal of any 
number of petitioners fc>r the elec - 
tion authorizing such improvements, 
so long as one remains—Wilson \ 
Hoard of (^om’is of Warriek County, 
137 NE 783, 79 Ind App 250 

68. Mo--State cx rtl Melvin v 
Hackmann, 213 SW 337, 295 Mo 
14 

29 rj p 594 note 49 

Amendment 

WhcTe petition for highway im¬ 
provement over a named distance 
was ref(*ried to the county cngiru'er 
and viewers, with dirc*rtions to ex¬ 
amine* the proposed improve ment, 
and Ihcir repe^rt climinat<*d the west¬ 
er 1\ two mib‘s of such impiovt*mc*nt, 
in view of a statute authori/ing 
anieuidrnfnts to the* petition, and the 
petitleiiiers aceiuieseed in the omis¬ 
sion of r>ai 1 e>l the road desenbtd in 
the petition from the ord(*r diree t- 
iiig the impro\<m(*nt the p<*ti1iori 
will be (onsideied as amended so as 
to conform to the* order—(^)le v 
Hoard of (^om’is of Noble* Count\, 
13S NE 850 82 Ind\pi) 640 re- 

he*aiing denied 140 N lO 41S, 82 Ind 
Aj)p 640 

Changes In lUghway with or with¬ 
out authority ot the disinct made 
‘Ubseeiuent to tin* filing of a peti¬ 
tion for irnpiove nic lit on the high¬ 
way lould not allett the eharacLer 
of the impioyement to be made* in 
puisuanee of such petition -State 
ex rel Melvin v JIai kmann, 213 S 
AV 3 37, 295 Mo 14 
More than one road 

VVhe‘n p.iy^ing improvc'nn nt is pro- 
pose*d there is no legal objection to 
including in the petition more than 
one road wluie the improy emeiit 
contemplates one conricc'ted system 
or unit of paving —Hrown Real Es¬ 
tate (\> V l^ancastcr Countv, 188 N 
W 24 7, lO.S Neb 611, fcdlowcd in 
l^oos y I>anc aster County, 188 NE 
251, 108 Neb 631 

In Mississippi a petition, as pro¬ 
vided for in iJerningway Code Suppl 
1921 §<} 7l58-717Sf, does not prov^ide 

74 


any power in the electors to pre¬ 
scribe roads to be built or irnpioved 
out of a be»nd issue petitioned for 
The only auth >rit> the electors have 
Is to petition for the law to be adopt¬ 
ed and the bond issue to be voted 
and any extianeous or surplus mat¬ 
ter therein is not binding on the 
siipc'rvisoTs-~I?oard of Sup’rs of 
Quitman (^ounty v Self, 125 So 82S, 
156 Miss 273 

69. NJ—C’ol trill V Middlesex 
County, 26 A 94, 55 NJ Haw 23S 
29 CJ p .5 91 note 50 

70 Kan—Slate v Hoard of Com’rs 
of Leavenworth Count v, 245 1’ 

1051, 121 Kan 148, me)ti()n denied 
279 P 10, 128 Kan 451 

71. Ind -Tucker v O’Neal 30 N E 
.533,1 10 Ind 597—Tucker v Sellers, 
30 NE 511. 130 Ind 614 

29 CJ p .591 note .52 

72. Ind—Cipson v He'ath, 98 Ind 
100 

NJ —Hovnton Real Est Co v Wood- 
briclgt* Tp , 109 A 514, 94 N J Law 
226 

29 C 1 p 591 note 53 

73. Ohio —Thompson v I^ove, 42 
Ohio St 61 

74. Ok!—Pine v Haker, 184 1’ 445, 
76 Okl 62 

75 (\il—Clark v Welch, 178 P 516 
179 Cal 816 

29 C J p 594 note 56 

Approval of plans 

Acts PIvtra Se*ss 1920 No 183, cre¬ 
ating road district No 16 of Wood¬ 
ruff County, does not reejuire that 
plan.s and spe*cifieations be approvc*d 
by the county court, although they 
are require*d to be filed with the 
county clerk by the commissioners 
—Me Knight v Mitchell, 256 S W 368, 
161 Ark 385 

76 Okl—Pine v Haker, 184 P 445, 
76 Okl 62 

77. Ind—Scott v Vermillion County 
ComiH, 101 Ind 42 
Bond held unnecessary 
l*a—In re Delaware Tp Hoad, 35 Pa. 
Co 300, 24 MontgCo. 198. 
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Iish, or constnict any improvement except as peti¬ 
tioned for by a sufficient number of properly quali¬ 
fied freeholders Under some statutes, however, 
in improving roads, they may be changed whenever 
necessary in order to avoid bluffs, hills, ravines, or 
other obstacles, for a distance of not more than one- 
half mile,*^^ and under some statutes the board of 
county commissioners has power to review, change, 
and modify the plans for the proposed improvement 
on a public hearing after the report of the apprais¬ 
ers has been received If part of the road de¬ 
scribed in the petition has already been improved so 
as to conform to the proposed work, the board may 
omit that part from the order and direct the bal¬ 
ance of the road improved Under some stat¬ 
utes, where the county commissioners have allowed 
a petition for the hard surfacing of a road over a 
definite route, making appropriate findings and or¬ 
ders, they cannot, on a new petition, make a sub¬ 
stantial change in the route,although, where au¬ 
thorized by statute to do so, before a contract for 
construction of the road has been made, the com¬ 
missioners may order, under a subsequent proper 
petition therefor, a road built of different material 
on a location largely identical with that ordered in 
the first petition 

Reply or remonstrance. Pleadings in reply should 
be according to the statute The grounds of ob 
jections by parties filing a remonstrance and mo¬ 
tions in the proceedings must be set forth specifical¬ 
ly, and not in general terms, or no question is pre¬ 
sented Errors cannot be taken advantage of by 


§ 193 

persons who are not injuriously affected thereby 
The legislature may limit the right to protest by 
granting it only to owners of record This limi¬ 
tation does not prevent all interested persons, in¬ 
cluding those not owners of record, from appear¬ 
ing before the board of supervisors and voicing 
their objections.®® 

The minority who do not sign the petition and 
who are bound by the proceedings instituted by the 
majority have the same right to insist that proceed¬ 
ings shall be in accordance with the petition as has 
any of the signers thereof.®^ 

Resolution of intention Under some statutes 
empowering county boards of supervisors to order 
the construction or improvement of highways, the 
board is required to pass a icsolution of intention 
to order such work to be done, and a resolution of 
intention in substantial compliance with the statute 
is sufficient 

§ 193. - Submission of Question to Vote 

Where a statute so requires, the question of im¬ 
proving roads must be submitted to a vote The election 
must be conducted In substantial compliance with the 
law 

In the absence of a statute so requiring, the prop¬ 
osition of improving the roads need not be submit¬ 
ted to a vote of the landowners or voters In 
some jurisdictions the question of improving roads 
must be submitted to the voters of tlic town or tax¬ 
ing district at a regular election, or at a special elec¬ 
tion called for that purpose ^2 if the petition is 


78 Ind—Cincinnati, I & W R Co 
V Hoard of Com'rs of Favette 
Countv, 134 NK 782, 192 Ind 1 

79. Straig’liteiilxigr of road in order 
to eliminate a danffetous curve did 
not render the proceedings void — 
Cole v Board of Coni’rs of Noble 
Countv, 138 N E 8C9, 82 Ind App 
(i40. rehearing denied 140 NE 448, 
82 Ind App 640 

80. Wash—Hansen v HarriM, 212 P 
171, 123 Wash 100 

81. Ind —Cole v. Board of Com'rs 
of Noble County, 138 NE SBO, 82 
Ind App 640, rehearing denied 140 
NE 448. 82 Ind App 640 

83. Kan —State v. Board of Com’rs 
of Leavenworth County, 246 P 
1051, 121 Kan 148, motion denied 
279 P 10, 128 Kan. 463 
Znahllity to obtain federal aid 
Where county commissioners have 
allowed petition for hard surfacing 
road over definite route, they can¬ 
not abandon part of route because 
federal aid cannot be obtained there¬ 
for —State V Board of Com’rs of 
Leavenworth County, supra. 


83. Kan—State v Hess, 204 1’ 695, 
110 Kan 696 

84. Cal—Thomas v Piidham, 153 P 
933, 171 Cal 98 

Ind—Kemp v Goodnight, 80 NE 
IGO. 168 Ind 174 
20 C J, p 594 note 59 

85. Ind — Chanlev v Zimmer, 108 
N E 769, 183 Ind 222—Conrad v 
Hansen, 8.6 NE 710, 171 Ind 4 3 

86. Ind—Conrad v Hansfn, supia 

87. Cal—Thomas v Piidham, 153 
P 9.13. 171 Cal 98 

88. Cal—Thomas V Piidham, supra 

89. Cost 

Landowner not signing can insist 
that cost shall not exceed that 
named in the petition—Hines v Bai- 
ton County, 189 P 368, 106 Kan 682 

90. ("al —Pierc c v Solano County, 
217 P 546, 62 Cal App 466 

91. OverruUxLg romonstrance 
County hoard of commissioners, 

under the Three Mile Gravel Road 
Law, need not call election on high¬ 
way construction when they overrule 
remonstrance against It—Ward v 
Board of Com’rs of Lake County, 167 

75 . 


NE 721, 199 Ind 467—29 CJ p 695 
note 65 [c] 

92. Ill—People V Myers, 100 NE 

211 256 Ill 529 

Ind—Lowe v White County, 59 NE 

4 66. 156 Ind 163 
29 C J p 695 note 65 
AppUcability of statute 

(1) Statute providing for election 
h( Id inapplicable to improvement dis¬ 
trict whose commissioners had en¬ 
tered into construction contracts and 
i.ssued bond betoro passage of act — 
Mass(‘v v Arkansas & Missouri High¬ 
way l>j‘'t in Pulaski (’ounty, 259 S. 
W 387. 163 Ark 63—Walker v Cul¬ 
bertson, 268 SW 990, 163 Ark 345 

(2) Such statute is applicable to 
an improvement consisting of later¬ 
als annexed to original load, as jt 
must bo treated aa a new proje< t 
and the creation of a new district — 
Road Improvement Pist No 2 of 
Lonoke County v Shifflett, 273 S W. 
1034, 169 Aik 170 

(3) Statute held not to prohibit 
commis.sioners of road improvement 
district from graveling laterals—• 
Swan V. Ozark Trail Road Improve- 
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on its face regular and conforms to the statute, it 
IS the duty of the clerk to call the election.93 

Under some statutes the petitioners have the 
right to determine the kind of road on which they 
will ask for the vote 94 If they see fit, they may 
petition for a vote on levying a tax for gravel, rock, 
macadam, or other hard roads m the language of 
the statute, thus leaving the character of the road 
to be determined by the highway commissioners 9t> 
On the other hand, they may petition for a vote on 
a particular kind of hard road, in which event the 
vole must be had on that proposition and cannot be 
extended to other kinds of roads 96 The improve¬ 
ment of more than one road in the district may be 
petitioned for and voted on as a unit 97 

The petition must contain the statements required 
by the slaiutts^^ and be signed by persons having 
the required qualifications 99 Where the statute so 
requires, it must contain a descrii>tiun of the road 
sufif'icicnt to inform the votcis what road is to be 
improved 7 Unless the statute so uquircs, the fact 
that the signers possess the ncccssaiy qualifications 
IS not icquircd to be stated^ 
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The order calling the election may describe the 
road to be improved so as to inform the voters of 
its location 3 Reasonable notice of the election 
must be given ^ 

Unless so provided the election need not be by 
ballot ^ Where required, however, the ballot must 
be in the form prescribed by the statute,® and a 
failure to comply with the law in that respect ren¬ 
ders an election void A substantial compliance 
with the statute as to the form of the ballot is all 
that is required 9 A ballot in the form prescribed 
by the statute in force at the time of the election is 
sufficient,9 and need not specify in detail tlie mat¬ 
ters set forth m the petition "fhc notice and bal¬ 
lot should follow and agree with the petition,and 
should not permit a vote on a different question 
but there is no objection to the generality of a bal¬ 
lot, if it directs the attention of the voter to the 
proposition on which he is to vote The omission 
of the negative of the pro})OsUioii to be voted on 
will invalidate the election 

The fciurns of the election should be canvassed 
by the persons designated in the statute, but dis¬ 
regard of such requirement is a mere irregularity, 
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meat Dist, 277 SW 160 Aik 

987 

(4) Statute liolcl Inapplu aMr to a 
^llstrK t W'hore the at 1 tutvitinR- 
district or amciulrnc iil s lo it pro- 
vidt (] for an elt < lion--Host v Itoad 
Improvement Hist No 4 of J’opt 
Couniv, 2(i0 SW 721, 1C3 Aik 607, 
dls.seiiting’ opinion 261 S W. 659, 163 
Ark 607 

93. Ill—Wood V Uo.id Dist No 6, 
120 N 10 774, 2^16 Ill 40 5 

Ind — Sill\ 111 V Stale, 02 NE 44 0, 
158 Ind 332 

94. Ill—IVotdo V Illinois Ct>nt R 

Co, 107 NE 25 1, 266 111 240 — 

iVopU* V Kankakeo AS R Co, 93 

NE 773, 248 Ill 114 

95. Ill — People v llJinom Cent R 

Co, 107 NE 253, 266 Til 240— 

People V Cleveland, C C A St L 

R Co , 107 N E 251 266 Ill 98— 

I’eoplo V Kank.iKee A S R Co , 93 
NE 773, 248 Til 114 

96. Ill—Mai tin v Tlart, 129 NE 
693. 206 Ill 149 

29 CJ P .5 95 note 68 

97. Ind—Low** v White County, 59 
NE 466, 156 Ind 163 

98. Ill —People v Kankakee & S R 
Co , 93 N E 773, 218 HI 114 

99. Ill—I'eople V Scott, 104 NE 
160. 262 Ill 91 

29 CJ P 595 note 72. 

On separata sheets 

A bond election ft>r hard surfaced 
roads will not be in\alidat(‘d because 
names of all voters petllionini^ are 


not ton tamed on same paper, if they 
attached and filed .is a singrle pe 
lition—Halt V Marlin (\)unly 3'’]scal 
Court, 261 SW 1094, 203 K\ 156 

1. Ill-People V Woiley, 103 NE 
579, 260 Ill 5.36 

29 CJ D 595 note 73. 

2. Ill —I’c*ople V Kankakee & S R 
Co , 93 N E 773. 2 48 Ill 114 

3. Tex—Neve man V. Ih^gTS, Civ 
App , 68 S VV Jd 632 

Order held sufficient 

An oid<*r cnllinp: bond election for 
liard suiJ.ited io<ids and adverljsi*- 
m« rU althouKTh not fixing dt finite 
point for |j<>,innjng: or tei minus of 
load, sufhtunlb de.*<cribed Hie road 
as runmni? fiom point on certain 
irnil thiouKh countv sc'at to point on 
slalf line, thus indic.it inp it was to 
t ross the count v'—Tlalci v Martin 
County Fiscal Court, 26l SW 1094, 
20 1 K\ 156 

4. Iiargre participation in election 

K.uluro to give not Ite of .special 
election on question of adoption of 
countv load unit system was not 
waived by largre participation in elec¬ 
tion —State ex rel Peck v Hoard 
of C\)m'rs of Allen County, 67 1* 2cl 
150, 143 Kan 898 
Requirement implied 
The fac t that the statute requinnK 
the qutslion lo be submitted to the 
voteis makes no provision for the 
nature or lentjlh of the notice to be 
given docs not relieve the board from 
giving reasonable notice, as such 

76 


notice IS neces«-aji]y implied In stat¬ 
utes pioviding for special eh'clions 
—Slate ex rtl Re< k v Board of 
Com’rs of Allen County, supra 
6 Ind—Stn bill v Lavengood, 71 
N E 491, 16 { Ind 478 
29 CJ p 595 nolc‘ 76 
6 HI-- Martin v Hart. 129 N E 693, 
296 Ill 149 —r,..,pip V Worl.v, 103 
NE .579, 260 Til .5 JO- J'l opk v 
Mvers, 100 NE 211, 256 111 529 
29 t'J p 595 notc« 77 

7. Ill — I’eople v Worley, 102 NK 
579, 260 HI 5 ;6—I'eople V Mvois, 
100 NE 211, 256 Ill 529 

8. Ill—People V t^iicago E I R 
Co, 129 NE 846 296 111 246 

Miss—Love V la/oo County, 72 So 
230. Ill Miss .S02 
29 CJ p 595 nolo 79 

9. Ill—People V Illinois Cent R 
Co, 129 NE 697, 296 III 196 

10. Ill—People V Illinois Cent R 
Co, supra—Marlin v Hart, 120 N 
E 693, 296 Ill 149 

11. Ill —Martin v Hart, supra— 

People V Cleveland C C A St L 
R Co, 107 NE 251, 266 111 98— 

People V Myers, 100 N E 211, 256 
Ill 529—T^cople v Kankakee &. S 
R Co. 93 NE 773, 248 Ill 114 

12 . Ill—Martin v Hart, 129 NE 
693, 296 111 149 

13. III —Martin v H.irt, supra. 

14. Ill—People v Worley, 103 NE 
679, 260 111 536 —People v Myers, 
100 NE 211. 256 Ill 529. 
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not affecting the validity of the tax levied.^® Under 
some statutes the canvass of the votes cast at the 
election must be submitted to the county board of 
commissioners, and it must find as to the result of 
the election The board is authorized to go be¬ 
hind the votes as returned by the election officers, 
and any person may appear before the board at the 
proper time, and present any proper objections to 
the result as returned Where the board finds the 
election to be invalid, it may order a valid elec¬ 
tion Tn some states provision is made for a for¬ 
mal contest of the election 

T/jc improvement ordered or contracted for by 
the court or county commissioners must, as a gen¬ 
eral rule, be that authorized by the election,al¬ 
though, unless restricted by the order suhnutting 
the question to a vote, the court or board of com¬ 
missioners has a wide discretion as to the location 
of the roads to be imjiroved,-^ and the order of then 
lmJ)ro^ ement,““ but they cannot substitute one t>pe 
of road material for another expressly approved at 
the election Where the submission order fol¬ 
lows the petition, the court will ascertain the pur¬ 


poses of the petition and require conformity to its 
order of construction 24 

Resuhmisswn Under some statutes, where the 
question of hard surfacing the road system of the 
county has been determined and the question of is¬ 
suing bonds therefor has been favorably acted on 
by an election, there is no authority for calling an¬ 
other election to resubmit the question to the vot¬ 
ers 25 

§ 194 . - Commissioners or Viewers 

Some statutes provide for the appointment of com- 
missioners or viewers who are to make a report on the 
proposed highway. 

Where the statutes provide for the appointment 
of commissioners or viewers, they must be appoint¬ 
ed in accordance therewith,25 and they must duly 
meet2'^ and make a report28 which forms the basis 
of further proceedings 2'> 

Under some statutes to authorize the iinjirove- 
rnent it is necessary for the C()unt> commissioners 
to make an absolute and iiiictindilional finding of 
its public utility 20 Under some statutes, where the 


15. Ill—Ptople V Greon, 106 NK 
504, 2G5 Ill AnnCaslOIGA 707 
29 C T p 595 note 86 
16 Ind—Wil’^^on v Hoard of Coni’rs 

of Warrick Gounty, 197 NK 783 
79 Ind App 250 

17. Ind—Monioe Countv v Connei, 
58 N E 828, 155 Ind 481 

18. Ind—Wilson v Boaid of Com’rs 
of Warrick County, 137 NE 783, 
79 Ind App 250 

19. Ind—Sircbin v I..av ♦‘iij^ood, 71 
NE 4 94, 169 Ind 478 

29 C I p 596 nolt 90 

20 Anthorizatlon to changre 

Where, at the time of the adoption 
by votr at election of an at t ntatin^, 
a road improvement distrul Iht act 
containi'd a provision authoruini;^ the 
countv couit to chanp-f the roiitf, and 
Ihc net contained no provision Iot 
another thction in case the route 
was ehnnped, it was not nec (>ssary, 
after chanj^c of the route, to hold 
another election - Hulloch \ Dti- 
mott-Gollins Hoad Trnrirov t^ment Dist , 
244 SW 327 155 Ark 170 reversed 

on other i^rounJs 14 SCI 457, 205 U 
S 570, 68 LiEd 1184 
Contract 

Countv commissioners’ court’s pre- 
eieetion orders, loraling road pro- 
pos< d to be constructed, constitute 
contract between voters and court, 
controlled by neral principles of 
law of contracts—Newman v Biggs, 
Tex Civ App. 68 S W 2d 632 
Designation by highway number 
The designation of a road by its 
highway number, where it Is located 
on the ground, operated, and main 


tamed 1)> that number, is n sufTlcumt 
description to rceiuin the commis¬ 
sioners’ court in c (Hist rucling th< 
new road, to conform to the' loca¬ 
tion of the' old road—Nc'wman v 
l.iggs supra 
Immaterial changes 

When the roid to b^ improved is 
specifically dtsi-nated on the ground 
by a particular description given in 
the election ordcu, the commission¬ 
ers’ court must construct the road in 
substantial compliance with the lo¬ 
cal urn .IS thus designated and it has 
discietion to make onl> such chinges 
as Would not amount to a material 
oi subsl.intial change troni the route 
dc sigiiated — Nc wnian v Biggs, su- 
pra 

XieSB than whole system 

Whore the lioard o1 c cimmissionc rs 
IS autiior izc d bv the result ot the 
election to const T net a syat'un of 
roads as one* road, it cannot contract 
for the < onstruc'l ion of anv one* or 
more of the roads Jess than the 
whole —Wilson v Board of Coni’rs 
of Warrick County, 137 NE 783, 79 
Ind App 250 

21. W Va—Chrvstal v Preston 
(■’ounty cornmissioric'rs' court’s pie- 
(^ountv Cl . 97 S E 606. 89 W Va 
111—Brown v ITeston County Ct , 
90 SE 366, 78 W Va 644 
Control points 

When oiil> control points of pro¬ 
posed public road are named in or¬ 
der tor election on question of con 
structing It, county commissioners’ 
court may locmte road according to 
Its discretion —Newman v Biggs, 
Tex Civ App , 68 S W 2d 632 
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22. W V.i—(^hryst il v Preston 
Connt> (^1 97 SE 606, 83 W Va 

114 

29 C J p 59() note 92 

23 W Va—Browm v iTc'ston C^>lln- 
tv Ct 90 SE 166, 78 W Va 611 

24 W Va—(loodmsn v E.ivetle 
C()unt> Ct, PU SE 264. 8(> W V a. 
669 

25 Iowa McTjelnnd v M.arsball 
County, 30] NW 403, 199 Iowa 
1292, modified on other grounds 
203 NW 1, 199 low'i 1232 

26. Ind - Pillion v Cummings, 30 
N E 94 9 1 32 Ind 45 i 
29 P J p 596 note 95 
27 Ind—Black v Thomson, 7 NE 
184 107 Ind 362 

29 C I p 59b note 96 
28. Ind—Metsker v Whit sc 11, 109 

NE 1078, 181 Ind 126, followed in 
101 NE 1085, 181 Ind 704 
29 C J p 596 note 97 
Number signing 

Th(‘ three viewers are of equal 
rank, and a report signed by two 
of them IS sufficient even if one of 
those signing was appointed as an 
engineer —Board of Corn’rs of (’’raw- 
ford County v State, 132 NE 680, 
191 Ind 395 

29 Ohio—Makemson v Kauffman, 
95 Ohio St 444—Robinson v Bo¬ 
gan, 31 Ohio St 466—Burgett v. 
Norris, 25 Ohio St 908 
30. Finding on condition 

Finding bv count> commissioners 
that road was of public utility on the 
condition that the road leceive fed¬ 
eral aid to specified extent was not 
rendered effectiv'e to authorize the 
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viewers disagree on the public utility of the high¬ 
way, the proper practice is to reject their report, 
and refer the petition back to them for another re¬ 
port,unless it plainly appears that it is not pos¬ 
sible for them to agree, in which case new viewers 
should be appointed If the desired improvement 
or construction is decided on, the commissioners or 
viewers should make an order^^ which must fol¬ 
low the petition Notice of the filing of the re¬ 
port or of the order is unnecessary unless specially 
required The order may be vacated for suffi¬ 
cient reasons A failure to file a remonstmnee, 
as permitted by statute, to the viewer’s report has 
been held to const ilute acquiescence in the report 

Disqualifirafion The members of the high'way 
board have been held to be subject to the rule dis¬ 
qualifying a judge from acting when directly in¬ 
terested in the litigation,unless such irregularity 
IS waived An exception to this rule has been 
held to exist where the disqualification would de¬ 
stroy the only legal tribunal for hearing the ques¬ 


tion in issue but such exception is not applica¬ 
ble except in cases of imperative necessity 

It has been held that the fact that a county com¬ 
missioner owns real estate within the assessable 
area for the improvement does not of itself dis¬ 
qualify him from acting m proceedings relative to 
laying out and making the road 

§ 195. - Hearmg and Record 

There must be substantial compliance as to a hear¬ 
ing and the records to be kept 

The hearing on the petition must be in accord¬ 
ance with the statute,and can be held only after 
the notice prescribed by statute has been given 
The right of all persons to a hearing is a valuable 
right and, where the cost of the improA Linenl is 
charged against the properly benefited, the persons 
who arc to pay that cost cannot be denied their 
day in court ^6 Formal errors in the proceedings 
do not affect their regularity ,'*6 delay in 


Improvement, under statute requir- 
inf? nn ahsolute and unconditional 
flndin^r of piil)li(* ulilit\, hy th^ sui»- 
Rpciuent fullillnient of lh»* condition 
when the f<dt‘ral aid asked was Rtt 
aside without further action bv the 
cornmiHsloru'i.s --Hc'rrmnnn v Lark¬ 
in, 204 P 768, 110 Kan 607. (»\ e? - 
rulinp motion Hermann v Tjarkin, 
202 P 9«0, 110 Kan 168 

31. Ind—Metsk< r v 'Whitscd], 103 
KE 1078. 181 Ind 126 

3^088 of jurisdiction 

The county (.ommLsioners would 
not be deprived of jurisdiction be¬ 
cause only one of the two viewers re¬ 
port that the* propiised improvement 
would be of public utility, the other 
refusinK to si^n, the proper proce¬ 
dure beinj? to refei the matter b.ic'k 
to such viewers for further consider¬ 
ation, or to appoint otJur Mewns — 
Hoard of Com'rs of Crawford Coun¬ 
ty v Stale, 132 NE C80, 191 Ind 
335 

32. Ind—Mtt.sker v Whitscll, H)3 
N K 1078, 181 Ind 120 

33. Ind—Ralston v Beall, 30 NM 
1095, 171 Ind 719—Lowe v White 
County, 59 NE 466, J56 Tnd Kit 

La—W^est Baton Routine I’olieo Jury 
v Crosely, 14 La-Ann 164 
Pa—In re Pitt Tp I'ublic Road, 1 
Pa 356 

Tenn —Pope v Dykes, 93 S \V 85, 
116 Tenn 230. 

34. Kan—Hines v Baiton County, 
189 P 368, 106 Kan 682 

29 C J p 596 note 3 

35. Ind—Wise v McKeever, 112 N 
E 765, 184 Ind 686 

36. Ind—Cass Countv v Lo«:ans- 
port & Hook Creek Gravel Road 
Co, 88 Ind 199. 


Ohio—iUakemson v Kauffman, 35 
Ohio St 4 44 
20 C J p 696 note 6. 

37 Tnd—Cole v Board of ComTs of 
Noble County. 140 NE 448, 82 Tnd 
App 640. d^nvinf? rehearJnK 3 38 N 
E 859, 82 Ind App 640 
3a Ind—Metsker v Whitsell, 10.3 
NE 1078. 181 Ind 126 
29 C J p 596 note 7 

39. Ind—Carroll County v Ju^^tiee, 
30 NE 1085, 133 Ind 89. 36 Am 
S R 528 

Mast.—Tolland v Berkshire County, 
13 Gray 12 

40. Ind—Whlte.sell v Melsker 119 
NE 865, 188 Ind 1, supersedin/^ 
114 NE 753, 187 Ind 451—Metsker 
V Whits<ll, 103 NE 1078, 181 Ind 
126 

41. Ind —Metsker v. Whitsell, su¬ 
pra 

29 CJ p 696 note 10 

42. Ohio—Ilamlllon v Board of 

Coin’ra of Hardin County, 141 NE 
684 108 Ohio St 566—State v 

Shuff, 152 NE 300, 20 Ohio App 
432 

43. Ind—Anderson v Claman, 24 N 
E 175, 12.3 Ind 471 

29 C J p 597 note 11 

44 Ind —Conrad v Hansen, 85 N E 
710, 171 Ind 43 
29 CJ p 597 note 32 
Board held to have jurisdiction 

Wiiere residents of county filed 
with the county auditor then petition 
for (onstruction of a highway and 
a dale for hearing was set by the 
auditor and legal notice published 
and posted, and on the date set the 
(ounty commissioners met and re¬ 
ceived proof of notice and adjudged 


r Iho petition and notice bKallv’ suffi¬ 
cient, the board had full juii'-dic- 
tion —Hull V Board of Coni’rs of La 
Porte County, 143 NE 589, 159 Ind 
150 

By publication 

The fa(*t that notn e was given hv 
pulilication do<*s not negative the 
tac’t that sufficient notice was given, 
and, where all of the members of the 
(ountv count 11 appt*aied in n sponse 
to the notice, »f there was an irregu¬ 
larity in the chaiacter of the nollte 
given, It would not invalidate the ac¬ 
tion tnkt‘n - Kelly v Ilerbst, 170 N 
E 85 4, 203 Tnd 55 
Order illegal 

An order of the county conimis- 
siontus approving resident taxpayers’ 
petitu>n for construction of an im- 
prc>ved highw ty, made without giv¬ 
ing to the petitioners and others in¬ 
terested ten days’ puldished notice 
of the time and place when the peti¬ 
tion would be considered, is illegal — 
Atchison, T ^ S E Rv v Board of 
Com’rs of Barton County, 203 P 69s, 
110 Kan 310, denying rehearing 303 
r 78, 109 Kan 787 

Statutory exception of leconstruc¬ 
tion and repair from requirement of 
notice of I (“solution declaring neces¬ 
sity fur load improvement will be 
construed strictiy in favor of citi¬ 
zen taxpavers—Thomas v Board of 
Com’rs of Butler County, 163 NE 
430, 28 Ohio App 8 
45. Wash—Hansen v Harris, 212 
P 171, 123 Wash 109 

4t6. Ind—Switzerland County v 
Reeves, 46 N E 995, 148 Ind 467 
—Stoddard v Johnson, 75 Ind 20 
Me- — Woodman v. Somerset County, 
25 Me 300. 
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acting on the petition,without entering a formal 
continuance,^* render the proceedings void. 

Under some statutes it is the duty of the board of 
commissioners to determine whether the petition 
for the improvement cnnta\n» the requisite number 
of qualified petitioner’;,'*^ ^nd whether a remon¬ 
strance IS sufficient to stop all further proceed¬ 
ings 50 In making this determination the board acts 
judicially 5i 

Under some statutes as a preliminary to the con¬ 
struction of proposed road improvements the coun¬ 
ty board must find them to be of public utility 52 

Record In the absence of a statute to the con¬ 
trary, It IS not necessary that the record expressly 
show that the board made a finding of the facts 
necessary to give it jurisdiction over the subject 
matter, as it is sufficient that the board acted on 
the matter presented to it 53 The record need not 
show that the improvement was necessary,51 un¬ 
less the statute so requires,55 and the adoption of 
the order may be a sufficient statement of neces¬ 
sity The evidence of notice need not be spread 
oil the record 57 The mere failure of the county 


auditor at the proper time to perform the clerical 
act of copying a record made by the proper officer, 
when acting as clerk of a joint session of county 
boards, does not relieve him of a statutory duty to 
copy It into the record at some time 58 

§ 196. - Appeal and Certiorari 

Where the statutes so provide, an appeal to some 
court may be taken from the decision of a highway board 
or officer as to the necessity and propriety of highway im¬ 
provements 

The necessity and propriety of the improvements, 
their kind, character, and extent, and the matter of 
their execution or construction are confided to such 
boards, officers, or agencies as the legislature has 
provided for that purpose, and, in the absence of 
any provision for the review of their action on ap¬ 
peal or otherwise, their findings and decision are 
final, and not subject to review, as long, at least, 
as they act in good faith and within the scope of 
the authority conferred on them 5'^ However, the 
statutes usually expressly give to any pci son ag¬ 
grieved by any decision of the board of commis¬ 
sioners a right of appeal therefrom to some court 5® 


County court’s order, dirccttnp: 
To.id improvement atfordin#? to plans 
and specifications, referred to hist 
piectdini? specifications filed—John¬ 
son V Underwood, 24 SAN 2d 133, 321 
Mo r)78 

47. Ind—Hobbs v Tipton County, 3 
NH 263, 103 Ind 675—Stoddard v 
Johnson, 75 Ind 20 

48. Ind—Osborn v Sutton, 9 NE 
tlO, 108 Tnd 443—Stoddaid v John¬ 
son, 75 Ind 20 

49 Ind - Waid v Hoard of Com’rs 
of Hake County, 157 NE 721, l‘)9 
Ind 4 07 

50 Number of sigrners 

The sufflelency of the remon- 
stranee, if questioned, on the prrouncl 
that It was not sij^ned by a Rreatoi 
numi)cr of frc^eholders than the pt^ti- 
tion must be delernuned by tho 
board —AVard > Hoard of Com'rs ol 
Hake County, bupia 

51. Ind—Ward v Hi)ard of Com’is 
of Hake County, supra 

52 Conditional finding* 

When* an entry recrting that it 
was found that the impi cwemenls 
asked are of public utility is made 
on the eommissioner-s’ jt)urnal and 
the improvements are ordered on 
condition that the load connect with 
others outside of the county and that 
federal aid should be received, this 
]ang:uaRe is to be construed as al- 
ta< hinK conditions to the finding's as 
well as the order and such a c.ondl- 
tional finding is msufhcient to au¬ 
thorize the improvements—Hermann 
V Harkin. 202 P. 980, 110 Kan 168, 


motion for nheaiing oveiruled Herr¬ 
mann V Haikin, 204 T* 768, 110 Kan 

607 

53. Ind—AVard v Hoard of Com’rs 
of Lake County, 157 NE 721, l‘)9 
Ind 467 

54 NC—Raleigh v Peace. 14 SE 
521, 110 NC 32, 17 ERA 330 

55. Muh—Hoyt v East Saginaw, 
10 Mich 39, 2 AmR 7b 

Pa —In re l')elawaro River Road, 5 
Pa Dist 694. 18 Pa Co 165 

56. Mass—Commonsc allh v Ali- 
bott, 3.5 NE 78J, 160 Mass 282 

Mo—State v Engelmann, 17 S AV 
750, 106 Mo 638 

Tex—Connor v I’aris, 27 SW 88, 
87 Tex 32 

57. Ark—Pulaski County Road 
Inipi Hist No 2 V Winkler, 145 
S AV 209, 102 Ark 553 

58. Ind—Boaid of Com'is of Craw¬ 
ford County V State, 133 NE 680, 
191 Ind 335 

59. Iowa—Pillings V T’ottawattamie 
County, 176 NW 314, 188 Iowa 567 

39 CJ p 597 note 21 

60. Ark-—Ilou'-e v Road Impiove- 
ment Dist No 2, (’onwav ("ountv, 
251 S AV 13, 158 Aik 330 eiior dis 
missed House v Road Improve¬ 
ment Dist No 2 of Conwav (.boun¬ 
ty, Ark, 45 set 60, 36b US 175 
69 HEd 229 

Ind—AVaid v Hoard of (\)m’rs of 
Hake Countv 157 NE 721, 199 

Ind 467—Hamilton v McMiihel, 
141 NE 469, 80 Tnd App 473 

I’a—In re I^ioposed County Road in 
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Sugarloaf and Black Creek Tps, 

85 Pa Super 13 9 
29 C J p 597 note 23 
Board havlxLg Jurisdlctioii 

Jf lh(* boaid, having jurisdiction, 
makes an erroneous decision of a 
question that comes before it, or is 
guilty of an irregulaiitv not justi¬ 
fied by the facts, the remedy is l)y 
appeal to the cucuit eouit —Slate v 
Hoaid of Com’is of Dubois (\)unty, 
148 NE 198, 196 Ind 271, denying 
nhianng 116 NE 852, 196 Ind 271 
Cliange In plans 

Cn I lilt court was not deprived of 
JurisdKtion to consider highway im¬ 
provement appeal, where change in 
the i)lans by highway commission’s 
engineii, made after appeal, did not 
ulteit essential character —Kelly v. 
Hi rhst, 170 N E 853. 202 Ind 65 
Flan abandoned 

Where after an appeal has been 
taken the plans for the improvement 
are abandoned and new plans are 
filed and approved without objection, 
olijec lions to the new plan cannot 
he raised on The appeal taken from 
the original plans—McCehee v Road 
Improvement Dist No 2 of Desha 
Countv, 242 SW 808, 154 Ark 442 
Bacord 

That transcript on appeal from 
hoard of countv commissioners did 
not contain plans for road impiove- 
ments was no ground to dismiss pro¬ 
ceedings in circuit court, such report 
having been sent to engineer of state 
highway c*ommission as required by 
statute—Kelly v. Herbsl, 170 NE 
853, 202 Ind 55. 
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A rcmonstrator has a rig^ht to appeal,®^ and under 
some statutes such right is not confined to parties 
to the procedure,®2 hut anyone not a party may 
show his interest by affidavit and have the appeal.®^ 
Such an appeal must be taken within the time lim¬ 
ited by statute ®^ C)n such an appeal a case is usii 
ally tried de novo,®® and only such questions can be 
determined as were presented to the board of com¬ 
missioners,®® oi as may, l)y leave of court, be put in 
issue by amended iilcadings ®7 Under some stat¬ 
utes the decision of the court on questions which it 
IS authorized to review is conclusive and is not sub¬ 
ject to review by appeal ®^ 

Ccfitorart. Matters relating to the jurisdiction 
of the road commission to act in ordering the ini- 
Iirovcment may be reviewed on certiorari,®^ hut cer¬ 
tiorari will not he to review legislative acts of the 
county board Tt has been held that a statute pro¬ 
viding for review by certiorari must be strictly con¬ 
strued and that the remedy by which the proceed¬ 
ings may be attacked must be confined to certio¬ 
rari If petitioners arc not parties interested in 
such a sense as to permit them to question the pro¬ 
ceedings by direct apiical, it has licen held that they 


have no such interest as to permit them to sue out 
a writ of certiorari to review such proceedings 

Proceedings by certiorari have been held nut to 
be personal actions in which the prosecutor may 
insist on a personal right, he is rather to be regard¬ 
ed as amicus curiae, and the court should determine 
the public rights he represents on grounds that sub¬ 
stantially affect them, and not on sharp questions 
and verbal criticisms 

§ 197. — Collateral Attack 

The proceedings for improvement of highways, If not 
void, are not subject to collateral attack 

The proceedings of boards of commissioners or 
viewers for the improvement of highways arc pre¬ 
sumed to be regular, in the absence of a contrary 
showing,74 and cannot be collaterally attacked,7® as 
by iniunction,7® unless they are absolutely void,77 
or fraud or its equivalent appears 78 Unless other¬ 
wise provided by statutc.7® the rule against collat¬ 
eral attack applies as well where there is no appeal 
or other remedy as where an appeal is allowable 8® 
Persons other than the owners of the land on which 
a public road runs are not entitled collaterally to 
attack an order assuming jurisdiction tlicreof 8i 


61. Ind -Wald v Tlonrd of ComTs 
of Lake County, 157 N K 721, 199 
Ind 4 67 

Sole party 

llMnonstrator In county hifrhwav 
improvemont proi <‘rdin^?s was held 
to !)c> the sole app<*llant to, and 
from circuit court and was ludd not 
required to jrivp notice to cor>artif.s 
—Kellv V Ilerbst, 170 NE 202 

Ind 55 

62. Ind -“.Sti(>i)in v I.avenffood, 71 
N” E 494, Ki't Jnd 4 78 

63. ]nd --Stichin v I.avcnRood, su¬ 
pra—EleminR v IIiRht, 1)5 Ind 78 

29 CJ p 597 note 25 

Parties 

Sui h affidavit la not required of 
paitK's—Whitfsell v Mftsker, 119 
NE 665, ISS Iiul 1—Metsktr v 
Whitsell, 103 NE 1078, 181 Ind 125 
— Htiebin v ♦‘iiRood, 71 N E 494. 
1(>‘1 Ind 478 

64. Order dismissing' exceptions, 

errnneoiKsly taken to older retusinR 
petition does not ext('nd time with¬ 
in which appeal must l»e perr«cttd — 
In le Proposed County Uoad In 
SuR.irlo.af and Hlack Creek Tpa , 85 
I’aSuptr 119 

65. Ind—Souder v Tyner, 127 N 
E 27.1. 189 Ind .986—Thompson \ 
Forfruson, 102 NE 965, 180 Ind 
312 

66. Ind—Fish(>r v PJumhardt. 107 

NK 4 6C 182 Ind 603 

29 CJ p 597 note 28 

67. Ind —Wilkinson v Lemaaterb, 2.9 
N K 688, 122 Ind 82. 


68 Ind—Moodv' v Irwin, 104 NE 
10, 181 liid 197—Stockton v Hal¬ 
stead 100 NE 82, 179 Ind 701 — 
Sto<kton V Yeoman 100 NE 2, 
179 Ind 61 

69 N V —IN'ople ex rel Van Kens- 
sel.aer v Van Alstvne, 32 Barb 
131 

70 NY —Pc'ople v Queens County, 
.90 NE 488, 131 NY 4 68 

29 CJ p 597 note ,92 

71 Mieh—Anderson v Board of 
Boad C'orn’rs of Oakland County, 
2.56 NW 578, 268 Mn h 64 9- He- 
liUer V Ocikland County, 185 NW 
812, 216 Mich 595 

Adequate and complete remedy 
Statute pioMdinp for review by 
( ertiorari of the prociodlng-s of road 
((mimis«su»iiei V provide a full ade- 
(luati <ind toniplete leinedv —Curn- 
inuiRs V Garner, 182 NW 9, 213 
M K h 4 08 

72 111 —Sampson v Commissioners 
of l-liRhw.a>.s of Chestnut Tp , 115 
111 App 44.1 

73. N J—M<Caitv v Hudson Coun¬ 
tv Boulevard Coinmn . 106 A 219, 
91 NJEaw 137 affirmed 106 A 
891 92 NT Law 519 

74. Ind --Todd v CraiJ, 77 N E 402, 
167 Ind 48 

29 CJ p .597 note 93 

75. Ind—Board of Com’rs of Craw¬ 

ford County V Slate, 3 32 NE 680. 
191 Ind 33.5—Hull v Board of 
Coni'rs of La Porte County, 14 3 
NE 589 159 Ind 160—Cole v 

Board of Com'rs of Noble County, 

80 


138 NE 859 82 Ind \pp 640, re- 
hoaiinA: denied 140 NE 44 8, 82 Ind 
App 640- Wilson V P.oaid of 
Com'rs of Warrick Counl> 137 N 
E 789, 79 Ind App 250 
MUh—Heliki^r v Oaklrind (\)untv, 
185 NW 842 216 Mich 595 
29 CJ p 597 nolo .94 

76. Iml--Monroe County v Conner 
58 NE 82S 155 Ind 4 84 

29 C I p 598 note 15 
Irreg-ularities 

Fact that a "^pt ( iflc a I lop of j)avinR‘ 
mateiial is too indefinite for (ompeti- 
tive biddiiiR and favors some bidders 
as against others ( annot bt .issertc^d 
In a suit to enjoin the commissioners 
from proceeding with the impiove- 
ment, beinKc a collateral attaek--Wil- 
son V Boaid ot Com’rs of V\arrKk 
County, 137 NE 789, 79 Ind App 250 

77. Ind— (\)1p V Boaid of Com’rs 

of Noble Count> 138 N E 854, 82 

IndAiip 640, Tchcanne denied 140 
NE 418 82 Ind App 640 

29 CJ p 598 note ib 

78. Ivan —blrverison V Shawnee 
County, 159 P 5, 98 K.-^n 671 

79. Ind —(^raw v Dunn, 02 N E 
655, 174 Ind 615 

Mich—Cummings \ Garner, 182 N 
W 9, 213 Mnh 408 
29 CJ p 598 note J8 

80. Ind—Loesmtz v SeelInRor, 25 

NE 1037 127 Ind 422, rehearing 

denied 26 N E 887, 127 Ind 422 

81. Ark —I’ulaski County Hoad 
Impr DIst No 2 v Winkler, 146 
SW 209, 102 Ark 653 
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§ 198, Compelling Construction, Improve¬ 
ment, or Rep:ur and Remedies for 
Breach of Duty 

Ordinarily the construction, improvement, or repair 
of highways is a matter of administrative discretion and 
cannot be compelled by legal proceedings 

The necessity for the construction, improvement, 
or repair of highways, being an administrative mat¬ 
ter, must be left largely to the judgment and dis¬ 
cretion of the officers who are charged with the 
performance of the duty involved, ^2 and, ordi¬ 
narily, in the absence of fraud or its equivalent, 
their determination is final Various statutory 
proceedings, however, are provided for enforcing 
the construction and repair of roads and, where, 
after proper proceedings, an order for an improve¬ 
ment has become a finality, it is the duty, under 
some statutes, of the board of county commission¬ 
ers to proceed without delay in making the improve¬ 
ment, and, on its refusal to do so, it may be com¬ 
pelled, by appropriate pioceedings, to proceed 
An injunction compelling the construction of a high¬ 


way should not be too broad or include matters 
which should not be compelled by inj’unction 

§ 199. Restraining Construction, Improve¬ 
ment, or Repair 

Illegal construction or improvement of highways may 
be enjoined 

Courts will not, by restraining the construction, 
improvement, or repair of highways control the dis¬ 
cretion of the proper highway authorities, except in 
so far as the action is shown to be capricious, un¬ 
reasonable, oppressive, or unlawful On the other 
hand, construction or improvement in violation of, 
or noncompliance with, law may be restrained by 
injunction,if the acts done, or threatened to be 
done, to the property w^ould be ruinous or cause ir¬ 
reparable injury,^® or, according to some decisions, 
although the injury is not irreparable, and defend¬ 
ant IS not insolvent,^® if the just enjoyment of the 
property in the future would be impaired Land- 
owners have no right to interfere with the construc¬ 
tion of a lawful improvement unless it afTccts some 


82. Okl —Board of Com’rs of Har¬ 
mon Countv V Oklahoma State 
TTierhwav Oommission, 2*1 P 2d 681, 
Ifi'l Okl 207—Board of ('’om’rs of 
Grant roiintv v Comstock, 17 P 2d 
601. 161 Okl 

20 CJ p 608 note 44 
Denial of application 

Where such ofTicers find that the 
repair of a hi;;h\vav is not required 
b\ puhlK neit'ssilv and fonvcnience 
th( V m.i\ deny an application there¬ 
for—Ooodspecd’s Appeal, 53 A 728 
75 Conn 271 

83. Md—Willis V Milling:, 194 A 
584, 173 Md 2S 

20 CJ p 598 note 45 

84. Minn—In re Highway of Fill¬ 
more cirid Houston ('uunlies, 197 
NW 741. 158 Minn 302 

29 (M p 598 note 41 
Appeal to county board 

Ordinarily, (xclusive remedy to 
compel town board to repair town 
highway ib appeal to county hoard 
—State V Fadden, 242 N W 899 209 
Wis 1 —State \ Ros&ier, 2^8 NW 
826, 205 Wis 634 
Damag'es not proper remedy 

When road, although no longer 
ki'pt in repaii, has not been dist on 
tinued, the remedy of one aggrieved 
IS not bv action for damages, but by 
mandamus to require Its repair — 
Shellruil V (\trroll County, 117 SE 
333. 30 Ga App 200 

Mandamus to < ompel construction, 
improvement, or repair of high- 
w’^avs sec the C J S title Mandamus 
H 176 -177, also 38 C J p 750 note 
3-p 756 note 12 

Wliether road is public Ugrbway 

may be determined in a proceeding to 

40 C .1 S -(> 


compel a town to lepair it—Ander¬ 
son V New Canaan, 38 A 944, 70 
Conn 99 

85. Kan—State v Boaid of Corn'rs 
of Johnson County, 260 P 985, 124 
Kan 511 

Dimitatious 

A statute relating to petitions for 
benefit distrii t roads where construc¬ 
tion has not been begun within three 
years after apriroval does not apply 
so as to bar proceedings to compel 
(.onstriK tion where a survey has 
hetn made and stvernl culverts con¬ 
structed within the time limited — 
S<ate V Board of Com'rs of TiOaven- 
w^orth County, 268 V 837, 126 Kan 
571, motion denied 279 P 10, 128 Kan 
453 

86. Koute 

Iiijumtion mnndatorily requiiing 
highway < omnii&sion to build road on 
designated loute was too broad, as 
piecluding commission fiom there¬ 
after building load on ditfercnl route 
It authorized b^ legislature—State 
llighwa> Commission v Mitchell, 44 
SW2d 533, 241 Ky 663 

87. Ga—Ward v State Highway 
Board, 157 SE 328, 172 Ga 414 — 
Towm of Camak v State Highway 
Board 143 SE 367, 166 Ga 359 

lujunction properly denied 
NC—Leaksville Cotton Mills v 
Board of Com’rs of Rockingham 
County, 114 SE 172, 184 NC 227 
Xiawful ooxLStruotion 

The fact that the board of com¬ 
missioners of one of the counties has 
a contract with the state highway 
commission to build a certain high¬ 
way in the county does not give the 

81 


hoard any right to enjoin the state 
highway commission from construct¬ 
ing any other highway m the coun¬ 
ty, whore none of the county funds 
IS used in building such other high¬ 
way—Board of Com’rs of Harmon 
County V Oklahoma State Highway 
Commission, 23 P 2d 681, 163 Okl 
207 

88. Kan —Hines v Board of Com’rs 
of Barton County, 202 P 77, 109 
Kan 7S3 

Mich-'Hoyt V Roscommon County 
Road Commission, 267 NW 587, 
276 Mich 19 
29 CJ p 598 note 49 

Compliance with etatnte held eiifli- 
cient 

Tex —Willcox V Jackson, Civ ^PP , 
124 S W 2d 189 error dismissed, 
judgment correct 
Disregard of maximum cost 

Where a petition for highway im¬ 
provement IS presented to county 
commissioncis and conditioned on the 
improvement’s not costing more than 
a certain sum per mile, such limi¬ 
tation IS valid, and the commission¬ 
ers may be enjoined from construct¬ 
ing at a greater expense—Atchison 
T & S F Rv Co V Board of Com’rs 
of Barton County, 202 F 78, 109 Kan 
787, rehearing denied 203 P 698, 110 
Kan 310. 

89. Ind—El win v Fulk, 94 Inci 235 
NY—Prospect Park & C I R Co 

V Williamson, 24 Hun 216, re¬ 
versed on other grounds 91 NY 
552 

90. Mo —Harris v Gomer Tp Bd . 
22 Mo App 462 

91. Ind —Erwin V Fulk, 94 Ind 235 
29 C J p 599 note 63 
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personal or property right belonging to them or to 
some of thcm,®2 ^nd injunction will not lie to pre¬ 
vent construction if the damage by reason thereof 
IS merely consequential.^^ It has also been held that 
an injunction will not he where the injury would 
be slight,®^ or where there is an adequate remedy 
at law The usu.il defenses to an injunction are 
available An injunction will be granted only on 
joining the proper parties'*"^ An injunction against 
county commissioners who have failed to comply 
with certain requirements of law, to restrain the 
opening of a road, cannot be final and perpetual, but 
only until they comjily with such i equiremcnts 
Venue Where the state board of highway com¬ 
missioners IS not a corporate body, a proceeding to 
enjoin it from abandoning one load as a state-aid 
road and taking over another in lieu thereof is prop¬ 
erly brought in the county in which one or more 
of the commissioners reside 

Tune to sue The action must be commeneed 


within the time limited after the making of the or¬ 
der directing the improvement ^ The right to op¬ 
pose an improvement may also be lost by laches ^ 
In the absence of any evidence of an illegal act 
done or intended to be done, the action is prema¬ 
turely commenced ^ 

Pleading On proceedings to enjoin changes in 
the state highway, allegations that the proposed 
changes are substantial and are not being made in 
the interests of public safety must be considered 
in conjunction with allegations which give a de¬ 
scription of the road and of the proposed changes 
in Its location ^ 

§ 200. Criminal Responsibility for Neglect 

In some jurisdictions and under some statutes neg¬ 
lect of highways is a criminal offense 

In some lunsdictions .ind under some statutes 
towns may be proceeded against criminally for fail¬ 
ure to rcjiair^ or to ojieii** highways or town ways,"^ 


92 Md—MiiTr>hy v Uhl. 119 A 566. 

159 Md 7 

Tox.—Jl(*Mllnnnn v Singlelarv, (\)Tn 
App, 1- S W Jd 150, aftiTmiiiff Sln- 
K»'llarv V Utaihrnan chv App , 300 
ft W J42—I’.ilriMo Countv v JVIax- 
well, ChvApp, 56 SW2d 295—Alli¬ 
son V Sutton C’*ountv, Civ App , 278 
S \V 92S 

A landowner who is not denied In¬ 
gress to, and egress from, his land 
cannot, aftvr a state hifiiiwav has 
btCMi relocated in accoi dance with 
(he pr»)(edijie fixed bv law and a rail¬ 
road highway crossing eliminated, 
enjoin the vac ation of the old high¬ 
way and the closing of the railio.id 
trussing—Clantz v Board of Com’is 
of .letferson Count\, 282 1’ 265, 129 

Kan 66 

Pallure to state oanse of action 

An application for a lt>mi)oiaiv in¬ 
junction should be d«‘nicd where the 
complaint does not siiow a cause of 
action and the dc'fecfs tannot be sup¬ 
plied bv affidavit Thus the eoii- 
slruction of highway thiougli farm 
on section line between houst and 
liar ns was not enfoinablt although 
seven-foot grade would be* built -is 
approach to oveupas.s across railroad 
track, which would inconvenience 
farmer—King v Stark Count>, J 06 
N W 654. 66 N 167 
Strangers 

“If the land-owners whot^c lands 
are altectcd, and the public authori¬ 
ties, see tit to rcce>gni/(‘ the proceed¬ 
ings as \alid, so fai as lhe> alfect 
the lands of the owners, mere strang¬ 
ers have no right to complain”— 
Sundc'iland v Maitin, 16 NK 689, 
601. 113 Ind 411 

93. NM—Callegos v Conroy, 29 P 
2d 334, 38 N M 154 


94. Mleh—Brriwn v (lardner, Harr 
291 

95 K.in -Riee V Ard, 143 P 418, 93 
Kan 165 

29 C I p 599 note 55 

96. Ind—Stc'wart v Beck, 00 Ind 
4 58 

29 c’’J p 599 note .56 

Answer held suiBcient 

In iretition to enjoin change of 
highway route, answ'c r allfging that 
engineering difficulties and fln.inc lal 
costs Kndtrcd construction on stat¬ 
utory route inadvisafilc* was hedd 
sutih lent —Cric-hton v Tjoiiisiana 
Higfiway' Commission, 116 So 41, 172 
Ba 1012 

Rights of public must be consid¬ 
ered in suit to enjoin Improvement — 
Pitcairn v .Stuart, 153 A 896 302 

Pa 199 

97. Cal —Mvers v Daulic^nbiss, 23 P 
1027, 84 (^if 1 

Mo—C\arpenlur v Grisham, 69 Mo 
247 

29 C J p 699 note 59 
The state highway commission la 

not a nt<cs.saTv parly to .an injunc¬ 
tion against county author illc*s to 
prewent them from entering into a 
contract with the highway eonimlH- 
sion for the iniproy eiiient of an altc*r- 
natf state highway route*—Alexan¬ 
der y Single ton, Tc \ Civ App , 50 S 
W 2d 892 or I or refiisc*d 

98. Nev—Champion v SesHions, 2 
Nev 271 

99. Ga —State* Highway Jiepartment 
of Georgia v Marks, 145 SB 866, 
167 Ga 397 

1. Kan—.\Uhison, T & S F Ry 
c''o y Board of C’'om'rH ot Bailor) 
County, 202 1’ 78, 109 Kan 787, 

rehearing denied 203 P 698, 110 
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Kan 310—Norton v Montgomery 
County, l'i9 V 388 109 Km 659 
Attempt to resuscitate 

Thirtv-dav limit for challenging 
validity of impiovcnic^nt jietilion or 
ordcis and proceedings m inaprilica- 
hle to an attc'mpt to rc'suscilale [iro- 
c codings which had been abandoned 
—Times V Board of ConTrs of Bar¬ 
ton Counlv 202 1’ 77, 109 Kan 783 
2 NC—Town of Newton v Stale 
Higbwriy Commission, 1 18 SB 601, 
191 NC J59. petition dismissed 119 
S E (»J 1, 194 N C bl] 

Almost completed alteration 

Wbc*re plaintills knc*w of the pro¬ 
posed rhangea tietween tlirec and 
four months before the work w is 
bc'gun, and saw it being done from 
the time It yyas commenced yet gave 
no notice* that they intended to op¬ 
pose its completion, until all the 
grading and mote than tv\o tiiirds of 
Llie concreting had l)(*c*n done, tliev 
wc'ic barred from relief by laches 
An offer to restore the road to the 
oiiginal grade is not suffic ic'nl to <*x- 
cusc* such built a where* su< h otter 
will not repay expc*nses incurred — 
Tbtcairn y Stuart, 151 A 896, ‘102 
Pa 499 

3. N Y—Tiiikc*r v O Dell, 118 N Y S 
876. in AppDiv 2 72 

4. Kan — State v Kansas State 

Highway Commi.ssion, 299 1’ 955 

133 Kan 357 

5. N J -Lodi Tp V State, 21 A 457, 
53 N J Law 259 

29 C J p 599 note 63 

6 . Me—State v Klttery, 5 Me 254 
NH—State v Landaff, 22 NH 588 
29 CJ p 599 note 61 

7. Mass —('’omnionwealth v. Boston, 
16 I’lck 4 12 

29 CJ p 599 note 65. 
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and, where a highway is located on the divisional 
line between two towns, one of the two towns may 
be indicted for failure to keep such highway in 
repair,* but they cannot be jointly indicted.* The 
same remedy is available against a private person 
or corporation charged with the duty of repair 

A highway officer failing to work or repair a 
highway under his charge is frequently made sub¬ 
ject to criminal liability^^ or to a statutory penal¬ 
ty 12 While in some cases it is assumed apparently 
that there is such a criminal liability apart from 
special statute, on the ground that leaving a road 
in an improper condition constitutes a nuisance,!’^ 
It is generally imposed by express statute,^^ and the 
liability of the officer is generally restricted to cas¬ 
es in which his neglect to repair is willful.^* Where 
the officer has a discretion in the matter,^* where 
the work was rendered imiiossiblc by facts not at¬ 
tributable to his fault,or where the legislature has 


prescribed no penalty and fixed no punishment for 
neglect on the part of a road officer,^* he is not 
liable to indictment. However long a road may 
have been out of repair before the indictment, it is 
but one oftense, but if, after conviction, it still con¬ 
tinues out of repair, the officer may again be in¬ 
dicted 

Defences Particular matters have been held not 
to be available as a defense in a prosecution for 
not building the highway after it has been laid 
out,2* or for failure to rcpair.2l 

Indictment and information Offenses of this na¬ 
ture may usually be proceeded against either by in¬ 
dictment or information,22 or, under some statutes, 
by ])rcsentment As in the case of other offenses, 
an indictment for maintaining a defective highway 
should be definite and certain in its averments,24 
and must charge all the essential elements of the 
offense 2^ Duplicity in case of such indictments, ac- 


8 . Mass — Com v Stockbridgo, 13 
Mass 294—Middleborough v Taun¬ 
ton, 2 Cush 410 

9. Me—State v. Thomaston, 74 Me 
198 

10. da - Patillo V. CutlifC, 50 Ga 
689 

29 CJ p 599 note 68 

11. Pn —Commonwealth v Engle, 9 
PaDist & Co 3U, *3 Som I^eg .T 
81 

29 C J p 599 note 69 

12. Pa—Commonwealth v Johnson, 
5 PaDiftt & Co 769, 39 Yoik Leg 
Rec 9 

29 C J p 600 note 70 

13. Miss --State v Adams County 
I’ublic Road Comr.s , 1 Miss 368 

Pa—Gnfllns v Com, 3 Penr & W 
502 

SC—State V Chapptll. 20 S C L, 391 
Tenn—Hill v State, 4 Sneed 443 

14. Statutory remedy exclusive 
Where a statute provides a reme¬ 
dy against township supervisors for 
failure to keep roads in repair, they 
cannot be indicted at common law 
for such failure—Commonwealth v 
Johnson, 5 PaDist & Co 769, 39 
Yoik Deg lice 9 

15. NC—State v Miller, 5 SE 925, 
100 NC 513 

29 (" J p 600 note 73 
10. Pa—Commonwealth v Thomp¬ 
son. 17 A 754, 126 Pa 614 
Tex—State v Jones, 18 Tex 874 

17. Tex —Parker v State, 16 S W 
186, 29 TexApp 372 

29 C J p GOO note 75 

18. Ill—Zorgei v I’eo , 25 Ill 193 

19. S C —State V Chappell, 20 S C 
L i391 

20. Particular matters 

(1) The impossibility of making 


the road—State v Biookfleld, 2 Vt 
•518 

(2) Irregularities in the piooeed- 
ings to lay It out—State v Wean*, 38 
N II 314 

(3) Opening of the road on a dif¬ 
ferent location—Commonwealth v 
Johnson, 19 A 803, 134 Pa 635 

21. Particular matters 

(1) That the original layout was 

defective 

NH—State V Raymond, 27 NH 388 

- State V RIehmond, 26 NH 232— 

Slate V Gilmnnton, 11 Nil 467 
Vt—State V Alburgh, 23 Vt 262 

(2) That the road is within the 
limits of a toll budge corpoiation — 
State V Madison, 59 Me 5 18 

(3) That the highway is but little 
used-—Hill V State, 4 Sneed, Tenn, 
143 

(4) That no injury or Inconve¬ 
nience has resulted to the public 
Ala —McCullough v State, 63 Ala 

75 

N H — State V. Canterbury, 40 N II 

307 

(5) That the road is in a bad con¬ 
dition—Ward V State, Ala, 39 So 
923 

(6) That the character of the soil 
IS such as to prevent permanent re¬ 
pairs—McCullough V State, 63 Ala 
76 

(7) That the destruction of a 
bridge beyond the town limits has 
made the road of no immediate prac¬ 
tical use —Commonwealth v Deer¬ 
field. 6 Allen. Mass , 449 

(8) That a new road has been 
made and the old road discontinued 
—State V Fletcher, 13 Vt 124 

(9) That the town had no notice 
of the defect—Bragg v. Bangor, 61 
Me 532. 


(30) The omission of the appor¬ 
tion! r to furnish defendant with a 
list of the hands apportioned to him 
—Ward V Slate, Ala, 39 So 923 

22 . NH—State v. Con'^ord, 20 N H 
295 

29 T p 600 note 92 

23. Ga—Blankenship v. Slate, 40 
Ga 680 

Kv—Commonwealth v, Caldwell, 
Lltt Sel Cas 168 
29 C J p 600 note 93 

24. Mass—Commonwealth v Pi ay, 
13 Pick 359 

29 CJ p 600 note 95 

25. NC—State v Dickson, 32 S E 
961, 124 N C 871 

29 C J p GOO note 96 

Duty to repair 

(1) The indictment must charge 
that it was the duty of deft ndant to 
repair the highway complained of 
Vt — State V Brookfield, 2 Vt 648 
Wis—Biron v State, 35 Wls 313 

29 C J p 601 note 1 

(2) Where such duty is imposed bv 
a private statute, facts must be al¬ 
leged showing In what it consists, 
and how it is imposed —State v Mil¬ 
ler, 5 SE 925, 100 NC 543—29 C J. 
p 601 note 2 

(3) This particulaiIty is unneees- 
sary where the liability arises by 
reason of a public statute —State v 
Miller, supra—State v McDowell, 84 
N C 798 

Slectlou or appointmant of officer 

In some cases it has been held 
necessary to set forth the facts in 
r(*gard to the election or appointment 
of defendant as a highway oflleer —> 
State v Colliei, 86 NE 1015, 171 
'ind 606—29 C J. p 601 note 4 
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cording to the decisions, is fatal ^6 Where oflFcnse 
IS purely statutory, the indictment must conclude 
against the form of the statute 27 At common law 
It has been held that an indictment against super¬ 
visors of roads for not keeping them in repair must 
conclude “to the common nuisance of the citizens,” 
etc 28 

As in other cases, the proof must support the 
averments of the indictment, and a material vari¬ 
ance IS fatal 29 

Evidence The indictment must be supported by 
sufficient evidence Defendants may introduce 
any competent evidence tending to show freedom 
from guilt 21 

Fine. The fine to be im])oscd on conviction is a 
matter of statutfiry regulation 2- Where the ob¬ 
struction oorniilaincd of has ceased to exist at the 
time of trial, a noniiiial fine and costs may be im¬ 
posed 23 


§ 201. Expenses 

The constitutfons and statutes of the various Jurisdic¬ 
tions determine on whom the cost of constructing, re¬ 
pairing, and maintaining highways and roads falls, by 
whom expenditures may or must be made, the limits on 
such expenditures, and the mode and manner of making 
them. 

While the state may assume liability for the cost 
and expense involved in the construction, mainte¬ 
nance, and repair of highways and roads, 24 it may, 
within constitutional limits, impose the costs on any 
agency of the state it sees fit,25 or, as discussed in¬ 
fra § 207, it may apportion the costs 

Stated broadly, the power and authority to make 
expenditures and incur indebtedness in connection 
with the construction, maintenance, and repair of 
highways and roads, and the limitations thereon, as 
well as the mode and manner of incurring such in¬ 
debtedness and making payment, arc generally de¬ 
termined by the constitutions and statutes of the 
various jurisdictions, the jirovisions of which must 


Kegrlect of duty and necessity for re¬ 
pairs 

(1) It IS Ronorallv Tit(«ss.irv to act 
forth facts showin^r what specific du¬ 
ty imposed on fl^feiuhint has been 

fed 

l?i(I—SI.'Hc V Ilrown 8 Jllackf 6*) 

"N (’— Slnle V HtUilaX, 15 NO 315 
29 CJ p 601 note 5 

(2) It IS also no(Cssarv to show 
(hit d( t( ndanf h<id time and oppor- 
turiitv to icpnii Rlrnore v Stntc, 33 
S(i JJ6, 81 Miss 42J' <’Hin v Stale, 

So 222 81 Miss 420 — Burkett V. 
Stale, Miss, 33 So 221 

(3) Th< fa( t that Ihe particular 
hll^hwav complained of Js out of re¬ 
pair must, of course, he charnid, »ind 
the defects then in should he dc- 
s( nhod with itasonnhlc (<rtaiiil\ — 
Howell V State, J6 SW S'lS. 29 Tex 
A p p 692 

29 (.’J p 601 note 8 
Description of highway 

(1) The indictment should show 
bv Its averments that the hiphyav 
<omplsined of is within the town, 
< ounLy, or district ami/irht to be 
<‘harp(.d with its repair—Howell v 
State, supia—29 CJ p 601 note 9 

(2) It is not necessary to state the 
width of the road —Slate v Madi¬ 
son. 6t Me 616 

(1) It IS not necessary to set out 
the termini 

Ind—Slate \ Harsh, 6 Blackf 316 
Maas—Commonwealth v Newburj, 2 

I’lck 51 

29 CJ p 601 note 11 

(4) It is not necessary to sot out 
the courses and distances—State v 
Nevvfane, 12 VL 4 22—Stale v Brook- 
field, 2 Vt 548—29 C J p 601 note 12 

(6) A sufilcient local description 


of the place out of rep«iir must he 
given —Stale v Harsh, supra 

(6) The proceedings by which the 
highwa> was laid out need not be 
sol forth 

Tnd -Tate v Slate. 5 Blackf 73 
Me —Sl.ite V Mndison, 63 Me 516 
NH—State V Ilavmond, 27 NH 388 

(7) It is not necessary to name 
the owners of lh< land ovfi which 
the highway passes, provided its 
course is sufficiently dc‘sc ribed — 
Stale V Dovei, 10 N'H 394 

29 CJ p 602 note 15 
Means to repair 

(1) In some jurisdictions It is nec¬ 
essary to aver that defendant has 
funds or bibor under his control 
fauffiticnt to enable him to repaii the 
load 

Til—BeciUrU V Teople, 1] Ill 330 
NY-~C«i)plc V Adsit, 2 Hill 619 
Tt X —Massijre v State, 36 Tex 377 
29 CJ p 602 note 16 

(2) In other lurisdu tiona the lack 
of such means constitutc*f> matter of 
defense wliic h need not lit negatived 
in the indictment—Stale v Harsh, 6 
Blackf, Ind, 346—Tate V State. 5 
Blackf, Ind, 73 

WillfulneiB 

Where willfulness is made an ele¬ 
ment of the offense by statute, it 
must be alleged in the indictment 
Mo — State v Levens, 22 Mo 469 
XC—State V. Miller, 6 SE 926. 100 
N C 543 

26. Tenn —Greenlow v. State, 4 
Humphr 25 

29 CJ p 600 note 97. 

27. Mass—Commonwealth V 

Springfield. 7 Mass 9. 

29 C J p 601 note 98 
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SW Pa—Griffins v Commonwealth, 
3 P<‘nr & W 502 

29. Ark—Dormar v State, 31 Ark 
49 

29 CJ p 602 notes 19-22 

30. 41a—Ward v State, 39 So 923 
29 CJ p 002 note 2 5 

31. Ala—Ward v Slate, supra 
29 CJ p 602 note 24 

32 Me—Slate v Bangor, 41 Me 
533 

29 CJ p 602 note 2b 

33. Me—Slate v Kr>(buig, 15 Me 
105 

34. Cost of rig'ht of way 

Tenn—Phillips v State ex rel Polk 
County, 148 S W 2cl 3G9, 177 Tenn 
265 

State aid see infra § 207 

33 Kan—Dunham Stock Farm Co 
V Couiily <\)rn’rs of Pottawatomie 
County, 226 P 781, 116 Kan 315 

Mass—Tuckerman v Moynihan, 1.S5 
NE 2. 282 Mass 562 
Neb--State v Steffen, 236 NW 14 1, 
121 Neb 39 

Pa—Greene County v Center Tp, 
157 A 777, 305 Pa 79 

County’ 

(1) The legislature has powder to 
lax the cost and expt ns(‘ Ihertol on 
the county without the approval of 
the people of the county, or to put on 
the tountv the cost of rights of wav 
for such load—Lice County v City 
of Smlthville, 115 SE 107, 154 Ga 
560 

(2) The state legislature may re¬ 
quire a county to improve, at its own 
expense, roads within the territorial 
limits of the county —State y Bab¬ 
cock, 186 NW 688. 151 Minn 321. 
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be complied with in order that they may be valid 
charges or expenditures.^® 

A town has been held to have the power to ex¬ 
pend money raised for the development and main¬ 
tenance of Its highways in material, equipment, and 
work appropriate to such end ^7 

§ 202. - Liability of Municipality to La¬ 

borers and Materialmen in General 

As a general rule the municipality Is liable for work 
done and material supplied on road work properly au¬ 
thorized. 

The power to purchase materials for road con¬ 


struction or repair may be either express^® or im¬ 
plied from the power to condemn lands having such 
matcrials.39 The power to purchase materials for 
road construction is not excluded by the grant of 
power to purchase materials for repair of roads,^0 
or the grant of power to obtain materials by the 
condemnation of real estate However, the pur¬ 
chase of material at a specified price is not au¬ 
thorized under a statute allowing the overseer to 
take such materials under the county’s power of 
eminent domain ^2 Ordinarily the municipality is 
responsible to one who furnishes labor or material 
for road work properly authorized,^^ persons 


36. Ark —Leonard v State ox rel 
Norwood, 50 S W 2d 598, 185 Ark 
998 

Cal —Sharp v Joint Highway Dist 
No G, 295 r 811, 111 Cal App 81 
Ill —Standard Oil Co v Town of 
Patterson 21 N L 2d 12, 300 Ill 
App 385—Deyo v Commissioner of 
Highways of Sheridan, 256 Ill App 
3 

Mich—Poaxd of Countv Road Com’rs 
of Wavne County v I^inffeman, 291 
N W 879. 293 Mich 229 
Miss—Simpson County v Panther 
Oil & Oiease Co, 188 So 666, 185 
Miss 506 

Pa —(Jreeno County v Center Tp, 
157 A 777, 305 Pa 79 

Approval of highway BnperiutexLdeiLt 

Under a slntulo requiring the ap- 
pioval of the <ountv highway super¬ 
intendent to nutliori/(' expenditures 
in (\f(.ss of n Slier itied amount, pur- 
ohcis(‘s on an open running account, 
no single purchase of which exceeded 
the spe( ifled amount, were proper 
without the approval of the highway 
superintendent —Standard Oil Co v 
Town of Patterson, 21 N E 2d 12, 300 
Ill App 3S5 

Attorney’s fees 

(!) Etes of an attorney hired by 
petitioner to advise the board are 
not jiart of the expenses 
Ind —Ovei mover v Cass County, SC 
N K 77, 4 3 Ind App 403 
N T —Eppig V New York, 68 N Y S 
41, 57 App Div 114 

(2) Ilow'evcr, a fee for legal serv¬ 
ices in connection witii a township 
road bond issue, authorized at an 
election ordered l)> the (Ount> (ourt 
is a part of the cost of holding the 
election anci constructing or improv¬ 
ing the roads -State ex rel Wam- 
mack & Welborn v Affolder, 267 S 
W 493, 214 Mo App 500 

Cost of survey 

Under the statute, the county 
treasurer was held required to pay 
highway commission for survey in¬ 
volving one road, regardless whether 
act designated two roads foi project 
—Parrott v Coggins, 156 SE 317, 
171 Ga 342 


WamlnfiT signale and road markers 

The expenditures by department of 
highways for warning signals, dan¬ 
ger signals, and road markers to pro¬ 
mote the safety and convenience of 
the trav^eling public are uniformly 
recognized as legitimate expenses 
and are properly chargeable to “con¬ 
struction and maintenance” of the 
highway—Grauman v Department 
of Highways, 151 R W 2d 1061, 286 
Ky 850 

\vailabillty of funds as limitation 
on the authority and duty to con¬ 
struct or repair roads see supra S 
178 

Enfori ement of liability see infra I 
211 

Fund created by sale of liquor li¬ 
censes used to repair roads see the 
C JS title Intoxicating I^iquors li 
ISS also 33 CJ p 570 note 85 [d] 
Funds out of which payable see su¬ 
pra § 176 

Powers of highway 

Hoards and commissions with re¬ 
spect to expenditures generally 
see supra ^ 158 

OfTlcers with respect to expendi¬ 
tures generally see supra § 169 

37. Mich—Webb v ‘Wakeflcld Tp, 
215 NW 43, 239 Mich 521 

38. Ill —Townsend v Gash, 108 N 
E 744, 267 Ill 578 

39. Ky—Cherry v Christian Coun¬ 
ty, 142 SW 726, 146 Ky 330 

40. Ill—Townsend v Gash, 3 08 N 
E 744, 267 111 678 

41. Ill —Townsend v Gash, supra 
29 C J p 688 nolo 44 

42. Tex—N A Matthews Lumber 
Co V Van Zandl County, Civ App , 
77 SW 960 

29 C 1 p 588 note 46 

43 Ala—Morgan Countv v Money, 
189 So 773, 28 Ala App 614, cer¬ 
tiorari denied 189 So 775, 238 Ala 
349 

Ill —Standard Oil Co v Town of 
Patterson, 21 N E 2d 12, 300 Ill 
App 385 

Mich —Webb v Wakefield Tp , 215 N 
W 43. 239 Mich 621 
Okl —Board of Com’rs of Carter 

85 


County v Landrum, 21 P.2d 736, 
163 Okl 199 

Pa—Swaiiey v Georges Tp , 97 Pa- 
Super 144 

29 C J p 603 note 39 
Implied agreement to pay 

Where gasoline and supplies were 
purchased by commissioner of high¬ 
ways of township under numerous 
purchases and were received and 
used in operating road machinery at 
various places in improvement, re¬ 
pair, and maintenance of highways 
by the commissioner and where suf¬ 
ficient taxes had lx en levied to meet 
amount of obligatam during years 
in which respectivi purt bases were 
made, an implnxl fontiact txisted on 
part of commissioner to pav there¬ 
for—Standard Oil Co v Town of 
Patterson, 23 N E 2d 3 2, 300 111 App 
385 

Issuance of invaUd tax anticipation 
warrants 

The issuance of lax anticipation 
wairants by commissioner of high- 
wravb of township not in conformity 
with statutory itquirenu nls did not 
lelieve township of Us obligations 
to pay for gasoline, oil, ami tires lor 
pavmi nt ol which the warrants were 
issued, and the acceptance of the 
void wairants did not estop the sell¬ 
er to maintain suit on its account — 
Standaid Oil Co v Town of Patter¬ 
son, suiua 

Premature filing of claim immaterial 

The Jailurc of county hoard of 
revenue to make notes or minutes of 
its purthase ot road material, ex¬ 
cept to sign oidoT therefor, and sell¬ 
er’s premaluic filing of account or 
claim for value' thereof, did not ab¬ 
solve county from liability to pav 
therefor, in absence of misappropria¬ 
tion, misapplication, or fiaud — 
Morgan County \ Moriey-^, 18‘) Ro 
773, 28 Ala App 514, certiorari de¬ 
nied 189 So 775, 238 Ala 349 
Presentment of account for payment 
Road ovcrseei’s presentment of in¬ 
dividual account to county court in¬ 
cluding Items for teams furnished by 
third persona, was held"improper un¬ 
der statute requiring all persons who 
have furnished teams to present their 
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who improve roads or furnish materials therefor 
without authority or without complying with ap- 
pliCeible statutory requirements may not recover, 
although in some cases authority may be pre¬ 
sumed A claim based on an unauthorized pur¬ 
chase cannot be approved or allowed even though 
the purchase was made in good faith and used for 
a good purpose 

Assigfimcnt^ to road officers of claims against the 
county for road work arc valid,provided, of 
course, they are not fraudulent 

§ 203. - Road Machinery and Appliances 

Authority to purchase machinery and appliances re¬ 
quired for road building and repair usually is conferred 
on particular boards or officers, who may act subject to 
limitations of the statutes involved 


The statutes usually confer authority on highway 
commissioners or other local officers to purchase 
such machinery and appliances for road budding or 
repairing as in their discretion seem necessary 
Statutory limitations and restrictions on such au¬ 
thority must be observed in the exci cise thereof 

Authority to purchase has been held to include 
the power to lease*'’^ or to accept donations 

In some jurisdictions previous authorization by 
the voters of the municipality,^^ or a petition by the 
taxpayers,or a request by the overseers of a 
highway district,is essential, in others this is not 
necessary 

The mode of making payment, and the enforce¬ 
ment of It, depend entirely on the statute 


individual nt counts-—Woodruff c'oun- 
ty V White, 11 S W 2d 478, 17& Ark 
606 . 

Liability on quantum nu»rult in case 
of unauthorized contract sc*c infra 
^ 20S 

Materials suitable for consti uct ion 
and repair of roads sc'e supia iSO 

44. K> —Musrivallev v Morns, 6/) 
S W 2d 453. 351 Ky 475 

Miss—Siinpvin Countv v Panther 
Oil & Ote.iMO Co. ISS So 566, IK5 
Miss 500 

Or—Wilson v GiHiam, 222 P 298, 
110 Or 165 
29 CJ I) 604 note 40 
Officers authorized 

tl) Menibei ol county board of su¬ 
pervisors had no powei to purohast' 
Hoods for usf on public roads with¬ 
out authorization bv bc»ard, in nb- 
senep of (*mciHC^ncv lequirinK repairs 
wilhin three days—SinipHc»n (\)unlv 
V I’antliei Oil & Grease Co , ISS So 
566, 185 Miss 606 

(2) A road overseer is not an awent 
of the (ounlv to bind it for tin price* 
of supplns—N A Matthc*ws Lum- 
bc'r Co V Van Znndt County, Tex 
Civ App , 77 IS W 960 

45. Ill—Harris v Carson, 40 111 

App 147 

29 1 p 604 note 41 

Seoelpt of benefits 

Town havin*^ ie<eivpd benetit of 
services arid trucks furnished in con¬ 
nection With sandiiiHT ot roads, per¬ 
sona furnishing trucks and services 
were held c‘ntit]t*d to pavmcnt with¬ 
out furtb< r deUiv —Uradner v Funk- 
houser, 291 NVS S95, 249 App Div 
761 

46. Ark—Mc(^>^d v Little Hiver 
County, 244 SW 415, 155 Ark 402 

47 Wash ^—Koliertson v Kuir Coun¬ 

tv, 55 I' 62, 20 Wash 259 

48. Wis—Webster v Dougins Coun¬ 
ty, 77 N W S85. 78 N W 461, 102 
W'is 181, 72 Am SR 870 


49. Ill—I>c>o v C^oniniissioner of 
HiRhwacs of Sheridan, 266 IJJ App 
3 

29 C.J. p 604 note 44. 

Extent of authority 

(J) Tlie tX‘*T(ise of discretion is 
not unlimited—Mitchell v Walden 
Motor Co , 177 So 151, 235 Ala 34 
(3) Statute* authorizing board of 
supervisors to purchase and hue* 
(earns, implements, and materials and 
employ lahoi .ind work to build and 
maintain public roads and bridH(*s 
was held to intend that the board 
of supervisors ‘•hoiild ha\o power to 
purchase an> pquipmc*nt or imple¬ 
ments c>r working appliances custom¬ 
arily used and useful in pertormlng 
suc*h work — Mississippi Road Supply 
(\) V Hester. 188 So 281 185 Miss 

8 19, 134 A L R 574 
Expenses incident to purchase 

l^lxpcndituit l>v County c'cnirt com¬ 
missioners from count\ funds of rt a- 
soruil»le and iiec'essnry expenses for 
ilh numbers and countx road ♦•ngi- 
neer to attend a road fxhilntlon to 
inform themst l\<*s as to different 
t>pts ol load inacblrurv, to enable 
<c)unlv engineer with appnicul of 
t ounl\ (ourl lo purchase the best 
mac lnm*r\ obtainable for use in an 
txtinsivt roadbuilding piogram, was 
laid not unlawful —Painter v Heir- 
oiiimus, 1*35 S15 525 97 W Va 579 

"Implements” defined 

'Implements,” as ust‘d in statute 
emiioweniig board of supervisors to 
pui chase and hue teams, implements, 
and mate*! nils and employ labor and 
work in the construction and mam 
tenance of highways, is a term broad 
enough lo embrace machines such as 
11 actors, graders, etc—Mississippi 
Road Supply (\> v Ilestc^r, ISS So 
28J, 185 Miss 839, 124 A L R 574 
Materials for operating machinery 
UndcT the statute, < ommissioner 
of highways of township was held 
to have prima facie power to pur¬ 
chase materials for use in operating 
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road machinery at various plac'es in 
impiovemenl, repair, and maintenance 
of highways, where pureliascs were 
in nature of open running accounts 
of separate sales and delivery and 
no single purchase exceeded sum of 
two bundled dollars—Standard Oil 
(’o V Town of J’attcTson, 21 M bJ 2d 
12, 300 III App 385 
Antomohlle Improper purchase 

Vn automobiJt lo lu used for in¬ 
specting the work done on a road 
was held not to come within statutes 
authorizing the purchase ot imple¬ 
ments to be used in construe ting and 
maintaining roads—Mct^oid v Little 
River Gourilv, 244 SW 415, 155 Ark 
402 

Upkeep of machinery 

Road machiner> purchased from 
county highway fund belongs to 
(ountv as whole, and county as whole 
IS responsible for its upkeep—Hoard 
of Com'rs of Garter County v Land¬ 
rum. 21 1’2d 736, 163 Okl 199 

50. Ill— l)e\o V Commissioner of 
Ifighwa>s of Sheridan, 256 Ill App 
3 

51. Ark—Gallow’av- v Praii ie Coun¬ 
ty Road Impr Dist No 4, 220 S 
W 460, 143 Ark 338 

29 C J p 604 note 45 

52. Ark—Galloway v I’rairie Coun¬ 
ty Riiad Impr L>ist No 4, supia 

53. SD— V C Austin Mfg Co v 
Twin liiooks Tp, 91 N AV 170, lb 
SD 126 

54. NY—Reople v Montgom«*ry 
Highway Com’rs, 62 N Y S 993, 48 
App Div 550 

Wis—Siegel V Liberty, 9.5 NW 402, 
118 Wis 599 

55. Mich—Pape v Rfcntc>n ’Pp, 103 
N W 691, 140 Mich 165 

56. ND — Hark River Iiank v Nor¬ 
ton, 104 NW 625, 14 ND 143 

57. Mkh—Power v Grav, 163 N 
W 37, 186 Mich 646—Power v 
Balitz, 163 NW 39, 186 Mich 652 

39 C.J p 604 note 61. 
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§ 204. Improvement Bonds or Certifi¬ 

cates 

Payment of the costs of road construction and repair 
Is sometimes made by means of improvement bonds or 
certificates. 

Under some statutes payment of the cost of build¬ 
ing, improving, or repairing highways and roads 
may be made by means of improvement bonds*^^ 
or certificates Under some of these statutes the 
local officers are not limited to the bare giving or 
refusing of consent to an issue of bonds, but may 
impose proper conditions, in the interest of the 
town,®^ with reference to the making of the con¬ 
tract for the construction of the highway and the 
doing of the work 

Such bonds®- or certificates®^ arc not binding ob 
ligations of the county or township issuing them, 
since they are payable out of the particular fund 
derived from the assessment of adjacent lands, and 
from no other source ®^ 

§ 205. - Work or Material on Credit 

vyhether the credit of a municipality may be pledged 
in connection with the construction and repair of its 
highways and roads depends on the statutes 

Under some statutes the authorities iinohed have 
no power to pledge the credit of tlie town or ccninty 
in connection with the construction and repair of its 
highways and roads,®® at least btyond funds on 


hand or appropriated®® or taxes levied®*^ Other 
statutes authorize the furnishing of road work or 
material on credit,®® after all the money voted for 
this purpose by the town has been spent ®® 

§ 206. - Recovery of Advances Made by 

Highway Officer 

Highway officers may recover advances made for 
authorized expenditures In the repair of roads within 
their district. 

Highway officers may recover advances made by 
them of the amount necessary to put roads in re¬ 
pair,*^® only, however, where the expenditures were 
within their authority,and for work within their 

district.72 

State aid The constitutions and statutes of 
some jurisdictions make provision for the reim¬ 
bursement of counties or other municipalities con¬ 
structing or impioving highways or roads covered 
thereby for the cost and expense incurred in such 
work For a county to be entitled to reimburse¬ 
ment by the state, the work involved must have 
been on a state-aid road within the meaning of the 
provisions 

The county is entitled to reimhui senicnt for ex¬ 
penditures made in acquiring a right of way for a 
state highway vvheic the statute imposes liability for 
such costs on the state 


58. Ind — OvrrrncN (T v Ciss Coun 
t\, SC NE 77. 4.} Ind \pi) 40t 
L>') C J p 604 note 5 I 
Hoad distiKt bonds K<*norallv see su¬ 
pra § lf>S 

59 l\i—Com mon wealth v Thomp¬ 
son, 86 l"a 442—In re Poitei Tp 
Uoud, 1 W.ilk 10 

60. NY—People v Mclnt\re, 49 N 
E 70. 154 NY 628 

61. NY —People V MtTntvro, supra 

62. Ind—Strieb v Cox, 12 NE 481, 
111 Ind 209 

29 C I p 005 note 57 

63. U S —EIrst Nat Bank of I..ans- 
daJe V Board of Com’is ol Wyan¬ 
dotte Countv, Kan, 68 E 878, 16 
CCA 56 

XHTect of invalidity of oertiflcates 

Eaci that invalid statute under 
\vhi(h load construction contracts 
were ex(HUled and certificates of in¬ 
debtedness issued piovided that no 
liability should rest on county and 
piovided means of lealizing on < er- 
tificates aKaiUht abutting oumis was 
held not to allec t county’s liability 
for value of work done and mateiials 
furnished --Wf bb v Hillsborough 
Countv, 175 So 874, 128 Fla 471 

64. Ind —Strieb v Cox, 12 N E 481, 
111 Ind 299. 


65 NY*—Pcopl.' v Burrell, 35 N. 

VS 608 11 Mlso 217 

J9 CJ p 605 note 60 

66 Aik—\V.e^,cl y*^ T*ulaski County, 
.12 SW Ilf. 61 Ark 74 

29 C T p 60r. note 61 

67. Ill-Dcyo V Commissioner of 
Higliyyays of Shmdnn, 2,56 Ill App 
3 

29 CJ p 605 note 62 

Payments extendlngr over several 
years 

CoTitrac t of eomrnissionei of high- 
Wriys tor town’s purchase c)f tractor 
yvas held «)gain.st public penile v, yyhere 
paymentR extended over tyyo-year 
jitiiod and beyond teim of his ofllc c 
—Dty'o v (^nnmlssioner of Iligh- 
waNs ol Sheridan, supra 

68. Mass—Banchard v Ayer, 19 N 
E 209, 148 Mass J74 

29 CJ p 605 note 63 

69. Nil—Wells V Cotlstown, 16 N 
H 53 

70. Ind—Claik Civil Tp v Brook¬ 
shire. 16 NR 132, 114 Ind 437 

29 C J p 605 note 65 

71. Me—WiUv V Windham, 50 A 
281, 95 Me 482 

29 CJ p 605 note C6 

72. Mass—Jones v Lancaster, 4 
Pick 3 49 

29 C J p 605 note 67. 
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73 Ga—State Highway Depart- 

numt of (rf'oigia v Richmond Coun¬ 
tv, 177 S E 501 179 (Ja 642 
SC'—I^ittli' y 'I'own of Conway, 173 
SE 4 47, 171 SC 27 

Improvement included 

Statute held not to require state 
highy\av commission to pav half of 
municipal str^'c t improvement dis- 
trut’s outstanding bonds for tempo- 
lary use of street as centinualion of 
state highway—Paving Dist Nos 76 
and 5JJ of Pine Bluff v State High¬ 
way Cornmissijn, 52 S W 2d 623, 186 
Ark 68 

Beimbnrsement of pasrments to city 
or village 

Under some constitutional provi¬ 
sions the state legislature may re- 
quiie a oountv to leimburse a city 
or village for expenditures made bv 
such city or village iri carrying out 
the road building program and may 
ieimbui.se the county for the amount 
so paid—Stale v Babcock, 186 N W 
688, 151 Minn 321 

74. Ca —State Highway Department 
of Georgia v Richmond County, 177 
S E 604, 379 Ga 642 

75. Tenn—Phillips v State ex rel 
Polk County, 148 S W 2d 309, 177 
Tenn 265. 
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§ 207. - Apportionment 

Provision Is frequently made for apportionment of 
the cost of constructing and improving highways and 
roads among the various municipalities involved 

While, as discussed supra § 201, the state may 
impose the costs of roads and highways on any 
agency of the state it sees ht, it may also permit 
the instrumentalities of the state to agree on a di¬ 
vision of the costs among them ^6 The statutes of 
some jurisdictions contemplate that each county 
shall construct and bear the expense of such por¬ 
tions of a highway as arc within its limits, no coun¬ 
ty being required to contribute to the expense of a 
highway within the limits of another county 


However, other statutes frequently provide that the 
expense of road work shall be apportioned among 
the districts, towns, or counties benefited,^® or 
among cities and counties,'^® or between the state 
and counties or towns,the manner of apportion¬ 
ment differing widely under the various statutes A 
town not in the district in w'hich the road exists 
may under some statutes be forced to contribute 
toward it,®^ if greatly benefited,®^ even though not 
adjoining,®® or even though not in the same coun¬ 
ty 84 

The statutes specify by whom the apportionment 
is to be made, and in order to be valid the appor¬ 
tionment must be made by the officers or court 


76. Fa—fjreerie County v Center 

Tp, 157 A 777, 305 l*a 70-In re 

State Constru<tion 

Through Munielpalities, 12 I’a Dist 

& Co 523 

Agreements ‘binding 

(1) Under the statutea of some 
Jurisdictions, adjacent townships 
may enter into agrcMunents for the 
sharing of the cost of maintaining 
and repairing their highways, sm h 
agreements validly entered into be¬ 
ing binding on the parties thereto — 
lUngor Tp v Hartford Tp, 19 1 N 
W 785. 223 Mich 374 

(2) CVuintv Inking over and Im¬ 
proving road under contract with 
township m.iy reco\rr from township 
proport loriiite cost of partial < on- 
struction—(Ireene C’ountv v Center 
Tp, 157 A 777, 306 Pa 79 
Adoption of resolution as contract 

(1) Hcsolution of count\ commis¬ 
sioners diluting Steps neccssaiy to 
take ovtr and improve road where 
adopted lubsmuent to township n*so- 
lution petitioning countv to improve 
highway, and agreeing to pav one- 
half expc'nse then of, and wlure ac¬ 
companied by application for lourt's 
approval was held Ic) < reate “con¬ 
tract” liindmg on town^^hlp— Greene 
County V Center Tp , 167 A 777, 305 
Pa 79 

(2) This resolution for inipiove- 
ment of lo.id need not specJlualU 
refer <o township lesululion to Tin¬ 
der township liable* foi j)r()portion of 
cost—Greciu Countv v Cinter Tp , 
Bupra 

(3) That county commissioners, 
aft(i securing (ourl’s apjiroval for 
Improvement of highway and after 
expliation of time foi filing excep¬ 
tions, notified towmship of proceed¬ 
ings to secure foriection of construc¬ 
tion contract in idvertently providing 
for county’s bearing entire cost did 
not affect township's liability — 
Greene County \ Center Tp, supra 

<4) Resolutions of former town¬ 
ship and county officials for highway 
improvement were held binding on 


township and county, where highway 
was completed under terms of reso¬ 
lution —Greene County v Center Tp , 
supra 

(5) Question of township’s liabil¬ 
ity for proportion of expense of im- 
Iiroving township roads should be 
viewed from standards of practice 
adopted in highway construction by 
slate department—Greene County v 
Center Tp , supra 

77. Minn—Petition of Klossner, 195 
NW 2S4, 156 Minn 440 

78. Wis—Kewaunee County v Door 
County. 250 N W 438, 212 Wis 518 

29 C I p 60J note 29 
CToauty aid to township 

(J) Where county agreed to con¬ 
tribute to cost of improvement of 
highway on presentation of petition 
by township and appln ation was ap¬ 
proved by slat.* highway departmmit, 
pursuant to which lad was taken l)ut 
rejected township supervisors should 
have filed new petition or amendment 
to original r>etilion in accordance 
with slatutoiy piocedure in order to 
(onsiirnmate m w' plan consisting of 
elimination of part of highway under 
original piojec t and substitution 
therc‘for cjf connecting highway — 
Township of Hu/eine v Fayette 
County, 199 A 327, 330 Pa 247 

(2) Wheie township petition for 
eountv aid in load improvement is 
favoiably acted on by appropriation 
oT priipc r resolution of acceptance, 
petition and resolution fasten legal 
old igal ions on parties, and express 
contract l)etwc*en township and c’oun- 
ty IS unnecessary—Township of I^u- 
zerne v Fayette County, supra 
Iiiabillty over of road ooatraotor 
Pa —LiU/erne County v Township of 
Hanover, 33 l-iuz Heg Reg 98. 

79. Soad ^'along’side” city 

Under statute providing that, when 
a benefit district hard-surfaced road 
is constructed alongside the corpo¬ 
rate limits of any city, the city shall 
pay fifty per cent of the cost of con¬ 
struction theieof, etc, a city of the 

88 


second class is I]at>Ie for fifty pc^r 
cent of the cost of construe tion of a 
hard-surfaced road alongside the cor¬ 
porate limits, wheie the corporate 
limits extend to the middle of such 
road, “alongside” being defined as 
adjacent to and adjoining—Hoard of 
('ounty Com’rs of Mitt bell County y 
City of Beloit, 220 1’ 1020, 114 Kan 
825 

Reimbursement 

Under statutes it was held that 
the eounty, if receiving payment for 
highway improvement fiom state 
highway dcp<Lrlinent, must reimiiuise 
city tor amount paid countv by tity 
for paving under contract—Wilkes 
('ounty V City of Washington, 145 
S K 47. 167 G.i 181 

80. Kan—Slate v Board of Coni'is 
of Johnson County, 292 1* 921, 121 
Kan 4 03 

I’a—Commonwealth v Dallas 'rp , IS 
Pa Dist A Co 625 
29 C J p to ^ note 30 
Effect of prior agreement 

Under a statute imposing a portion 
of the costs ol imiiroving and main¬ 
taining highways on the towns .ind 
(ounties, the st.ite may recover the 
specified poilioii of the costs from 
a township in which the highway in¬ 
volved Iks notwithstanding thf e\ 
istence of a prior agreement, undtr a 
statute subsequently ri'pealed pro¬ 
viding foi a diffnent propoition in 
the sharing of the costs—Common¬ 
wealth V Delaware Tp , 18 I’a Dist 
A Co 447, 20 Dauph Co 60 

81. NY—J’eople v Queens County, 
20 NK 549 1 12 NY 586 

29 CJ p 603 note 31 

82. Nil—O’Neil v "V^'alpole, 66 A. 
119, 74 Nil 197 

29 CJ p 603 note 32 

83. NH—Dangley v Barnstead, 63 
N II 246 

N Y —People v Queens County, 20 
NE 549, 112 NY 585 

84. N H —Hodgson v New Hamp¬ 
ton. 66 N H 332 

Vt —State V Woodbury, 27 Vt. 731. 
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specified, 85 m the manner and on the proceedings 
specified in the statute 8® 

The apportionment can be attacked only by par¬ 
ties interested m a direct proceeding for that pur¬ 
pose 8*^ 

The board of commissioners of one county cannot 
vacate Us own proceedings, or the proceedings of 
the boards of the two counties in joint session 88 

The statutes of some jurisdictions require a coun¬ 
ty to reimburse a city or village or other munici¬ 
pality within Its confines for expenditures made by 
them in carrying out a road building program out¬ 
lined by such statutes 8^ 

§ 208. Contracts for Road Work 

a Constitutional and statutory provi¬ 
sions 

b Authority to contract 
c Requisites and validity of contract 
d Modification and abrogation 
e Assignment 

f Construct ion and operation generally 
g Kffect of invalidity or irregularity 

a. Constitutional and Statutory Provisions 

Statutes regulating contracts for, or relating to, road 
construction or maintenance are construed In accordance 
with general rules 


Contracts for, or relating to, the construction, 
maintenance, or repair of highways are to a con¬ 
siderable extent governed by constitutional or stat¬ 
utory provisions,®® some of which regulate public 
contracts generally, while others deal specifically 
with highway contracts To the extent that the 
two types of statute conflict, the statutes dealing 
specifically with highway contracts control 
Whether a general statute is applicable to the con¬ 
tracts of a special road district should be deter¬ 
mined m the light of the statutes under which the 
district was organized Statutes dealing with 
highway contracts are to be construed in accord¬ 
ance with the general rules governing the construc¬ 
tion of statutes®'^ considered generally in the C J S 
title Statutes 

Agrtcmeiits between governmental authorities for 
aid OT cooperation in the construction or ini]jrove- 
ment of highways are considered supra § 177 

b. Authonty to Contract 

No person or body has power to make a contract for 
road wot k so as to bind the state or a municipality ex¬ 
cept In so far as such power is granted by statute 

No person or body has power to tnUr into a con- 
tiact for, or relating to, the construction, mainte¬ 
nance, or repair of highways, so as to bind the state 
or a munici])ality or loacl (list net, except in so far 
as such power is granted statute, and where 


85 N J —In TH Npwark Plank Koad 
Pn(Hr(*s, r.3 A 5 CJ N ) Eq 710 

29 rj p 603 note 35 

86 Idaho—iJaker v CloodinR Coun¬ 
tv. ViS V 34J, 25 Idaho 506 

29 C 7 p 603 note 36 
Acceptance by county 

resolution of quarlPily county 
coiJTt was held lent acceptance 

of state highWiiv dcpnitment’s pro¬ 
posal to furnish part of cost of con¬ 
struction of road—White v Iffr- 
son Countv, 11 S W 2cl 863, 157 Tenn 
652, Tehearing denied 16 S W 2d 24, 
157 Tenn 652 
Opinion of commlBglonerB 
Vt —Town of Weybritlge v Towns of 
Addison, Pridport and Cornwall, 57 
Vt 569 

46 CJ p Ills note 11 [a] 

87. Wash—Seanor v Whatcom 

County, 42 r 552. 13 Wash 48 
29 CJ p 603 note 37 

88 Ind—Stale tx rel Board of 
Com'rs of Hendricks County v 
Board of Com’rs of Marion County, 
85 NE 513, 170 Ind 695, super¬ 
seding 82 NE 482 

89. Minn—State v Babcock, 186 N 
W 688, 1,51 Minn 321 

Statute held valid 

Minn —State v Babcock, supra 


90. Pa—Wagner v llazlo Tp 64 A 
4 05, 215 Pa 219 

29 C J p 605 note 71 

91. Tenn--Pan American Petroleum 
Corporation v McQuarv, 51 S W 2d 
851, 164 Term 646 

92 Tenn—Pan American Petroleum 
Corporation v McQuaiy, supra 

93. Mo —Bixler v Special Hoad 
Dist No 1, Newton County, Apr, 
156 S W 2d 950 

94L ND—Rolftte State Rank v Ro¬ 
lette County, 218 NW 637, 56 N 
D 671 

29 J p 605 note 71 
StatutoB in pari materia should hi 
construed together—Penniman v 
Bennett, 224 111 App 53 
Statute transferring liahiUties to 
highway conunisBion 

(1) Under statute, the statt high- 
W’av commission has assumed tht 
rights and liabilities of the various 
tounties on existing contracts for 
construction, improvement, rt^con- 
struction, or maintenance of state 
highways and bridges, and the coun¬ 
ties are no longer liable on such con- 
liacts—Veidigns River Drainage 
Dlst No 1 V City of Coffeyvillc, 97 
P 2d 105, 150 Kan 765 

(2) Where drainage district per¬ 
mitted county to cut levee and In- 
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slfill drciiritige and Hoodgatf under 
fij,!(cinenl that drams ge distrift 
could make pror>er lepairs at ex- 
pensf i)f <ounty and at time agiec- 
rru nt was enterfd into there was 
substantial amount of rountv road 
that was Inun filed bv the new drain 
the floodgate was (onstructed for 
bint fit ot tnunly road svstem so that 
when stall' highway commission look 
ovir tht road as part of the slate 
highwav sxsttm. the comnii ,sion bt- 
t ami habit on the contrail lor mon¬ 
ey expended by the drainage distiict 
m repairing the floodgate --Verdigris 
Rivti Drainage Dist No 1, in Mont- 
gonuiy (’ounty v Slate Highway 
(Commission, 125 P 2d 387, 155 Kan 
32 1 

(3) Countv’s contract for improve¬ 
ment of fullv completed state high- 
vvav, extept that payment had not 
been fullv'^ made when highwav com¬ 
mission was created, was held an 
“existing contiart” within statute re¬ 
quiring commission to assume liabil¬ 
ities— McCandliss Const Co v 
Board of (\>m’rs of Neosho County, 
296 P 720. 132 Kan 651 
95. Ill —Folkors v Butzer, 13 NE 

2d 624, 294 Ill App 1 
Me—Williams v Inhabitants of 

Town of Vinalhaven, 124 A 213, 

123 Me 505 

29 C J p 605 notes 69-72 
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the power is so granted it may he exercised only 
within the limits of the grant Subject to such 
limitations, various statutes and constitutional pro¬ 
visions in the several jurisdictions have been held 
to authorize the making of such contracts by st.itc 
functionaries, such as the state board of adminis¬ 


tration, or the state highway department‘s^ or com¬ 
mission,])y counties^ through their representative 
bodies, such as the county court, commissioners, or 
'supervisors,2 by townships^ through their repre¬ 
sentative officers or bodies, ^ and by highway com- 


of lioaids or rommissions to 
bind load dislri< is tonliiol^ 

Konorullv HOC su[»rti 5) IfiS 

Contract by, and in behalf of, indi- 
vlduala 

Whiio indivldUHls, thoin 

sC'lvts tho ‘HlaU* lfij;hwav Ufiard," 
whii li l>o'»rd VV. 1 S no lon^^or in oxis(- 
onct, (tiliitd iiit(» fi <ontr.ut for lh» 

< onsti u< t ion of a H).jd, thiK lx in^ 
no fmud or olUnipl to Innd the stHto 
tin* (ontTjrl ^vas valid, ‘-met* thtrt 
was no law pi oliibil privato titi- 
zons fioin ronli ibutin^ to the fx 
pansion of tin statr hiK'nvvay s\s- 
loin —Still f\ Ill Missouri SUiLf 
}li*,h\vMV Hoard to Usi of J^'rcdonia 
I’oitl.ind (^( nil nl (’o , v ('‘ox, 1 SW 
2d 787, ns Mo '1S7, quashing: Mis- 
souTi Stall lJi;;h\v»iv Hoaid loi Use 
and Honctlt ot Fn donia I’oTlland Fo- 
iiH'nt (''o V SovUhcrri Sun t\ ('o 
Apf. , 2'Ml SW 6^)2 

96 Aik -Tavlor \ Ko^i i S 2 SW 
2d ^)G, 176 Aik ir.t. 

Ill—-Follvirs V J?ut/ii, 13 N F 2d 
624, 2in 111 App 1 
29 (M p t»t)5 nol(‘ 71 

97. Ain — (.^onsolidalod Irubrrinitv \ 
InsurriiK (' ('’o V T< \tis Co 140 So 
'■><)(», 224 Ala 140 

98. ITS - Standard Ar< idi nt Ins Co 
of Drtroit, M n li , v Fidoial Nat 
H.ink of Slinwnof, Okl , C F \()kl, 
llO F 2d 11, adlu'nng to 112 F 2d 
GO 2 

Bepartment’s chief of nccounta has 

no Hulhoritj'' to a< t for tho (onimis- 
sion and make a contnu t — Stand¬ 
ard Acvidcnt Ins Co of Dell oil 
Mi(h, V hVdt ral Nat Hank of Shaw- 
n(M>, okl , supra 

Temporary officers appointed to ope¬ 
rate department 

Dridir ad authorizing" (erlain ofli 
cers to opiiatf and <ontTol liii;hwav 
depaitnunt lor sixty days, su< h offi¬ 
cers (ould aptuovi contraets that had 
been awarded bj hikluvay dtpait- 
meiit thiou^b Jii^hwav eiiKmeer but 
which iadttd apjiroval of chief hi^;h- 
way t ornmissioTu r. i ould r)i cx (t d to 
aw^aid trrojcct contiarls to low bid¬ 
ders wlio bad been desijinated as low 
biddc‘1 s b\’ state hi^liVNuy (ommi.s- 
sion but bad not be i n <i\vnrdcd con¬ 
tracts, could make n tabulation of 
bids and submit n suit to bureau ot 
public roads ,ind proceed to avvaid 
contracts in regular manner, and 
could pioct'ed with bids, c'ontrac ts, 
and construction work on projects 
which had been approved but not ltd 
to contract before regularly consti¬ 
tuted stale highway commissioners 


and chief highway commissioner 
wuc suspend'd—K\ parte William 
son. 18 { SK 605. 178 S F S'Jl 
99 Ark -J^i c*nnrd \ Slate, 50 SW 
2d 508. 185 Ark '»‘)K 
lnd~Slstc‘ V Wright, 175 NK 666 
‘17 Jnd App ()60 

Okl— (li c I ii-Hools (\»nst Fo V Stale 
Highyvay Foinmission 25 1‘2d 78 1, 
165 Okl 288^—Doiniiigc r \ 11 T-. 
F.iniMdy Fo , 282 I* 474, 13') Okl 
;01—He iinnp. T V Warcl-Hc cdvman A 
Hrooks. 282 1* 467 139 Okl 292 

Supervision by another commission 
AlaUiiig of contracts for construct¬ 
ing slate liigliways is under lonlrol 
of commission of administration and 
tiiianc'e, and commission can dis- 
.ippiovc' contract made by" highway 
dc p.ii tme nl --Stale \ Habeexk, 222 
X VV 287, 175 Minn 590 Stalc^ v 
Habcock, 222 NT W 285 175 Minn 581 

1 Ma' llculxrt V J’erry, 177 So 

561 2i5 Ala 71 

20 F J p 605 noli 71 LbJ 

2 FS —Orciiie Foiirify v Tc nnc's- 
sc'c Kasiiin lOlcMtiic Co, F A 
Tc‘1111 . 10 F2d 181 

W'A a—Milb I y Harbour Founlv 
Fouit 180 S F HO, 116 W A a .180 
29 CJ p 605 note 7J 
On acceptance of dedication 

County yyhic ii cxciciscd aulhniitv 
to accept dedication of subdiyision 
iiigliways, thereby ixxciming liable 
foi injuries fiom deleetiye eondition 
tile te of was held authen i/(‘cJ to con- 
iKirt lor improvement thereof and 
to itcjuiic* surety" bond for pc r I’onn- 
ince of e onfrae L-" l^os Angeles Coiin- 
1v y M.irgulis, 44 l’2d 60S, (» Fal 
AppJel 57 

On refusal of county hlgrhway com. 
mission to aullioiize> redmilding of 
road county court at led yyitbin its 
authority in Jedliiig a contract for 
such yvork—('ouiity Ho.ird of Iligb- 
yv.ry (Aun’rs v WiUb' 'renn , J6J S VV 
2d 129 

Belegation of power 

(1) In the absence* of expit*ss au¬ 
thorization, no one but the county 
I our t or board of e ominisMorit rs 
acting as a body, can make a bind¬ 
ing contract for road work 

ND—Uohttf State Hank y Rob‘ttc 
County, 218 M AV 6 17. 56 ND 571 
Tex—Orange County \" IJogg, Fiv 
App , 269 S W 225 
AVyo—G(‘oigf* Condon Co v 

Hoard of Corn rs of Natrona Coun¬ 
ty, 103 J»2d 401. 56 AVyo 38 

(2) Such body rnav, howey'er, ap¬ 
point or authorize an agent to act for 
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It 111 making such a contract—Cor¬ 
yell (''ounty V Hurkc* A Corbett. Tex 
On App, 4 S W 2d 283 error dis¬ 
missed—Orange County v Hogg, su¬ 
pra 

Tile police jury fias authority to b t 
contracts for ro.id woik uicl the 
power of the board of siipcryisors 
ol load districts to call for bids, 
aw.iicl (ontiaets, and supeuyisc < ou¬ 
st i lit tion ol ro id IS to be jic rformed 
merely as agent of police Jury -T>on- 
aldson v Holict' Jury of Tangijiahoa 
Harisb, 109 So 31 161 Ha 471 

A member of the board of super¬ 
visors has no authority to contrac^t 
for road re [inir or mainti n.int t c x- 
(iqit in case of an timrgcmy requir¬ 
ing lep.iirs to bf math or lx g"uii 
\yithin three days -Simpson County 
\ J’.inihii Oil A Gnasi Cc> J8S So 
560 185 Miss 5f)6 

Where state highway commissiou 
has exclusive control of the road in 
((uestion, it being part oT tin si.itc 
highway system a cxainty has no 
luthority" to contract for load yvorU 
thereon, in the nbscnic of iiitbori/a- 
tion, consent or approy il by the* 
st.itc higbv\ay" lommnsion lycison 
y'^ Jkillas Countv T(‘X Ci\ Ai)|> , 110 .S 
W 2d 2.55 

3. Nci)- Stale V Hone Creek Tj) , 
Hutlci ('ountv 190 N "W 586 109 

Neb 202 n hi a ring denied 19’, N 
W 767, 109 Neb 202 

Effect of appointment of highway 

surveyor 

The* ,‘^tatuie pirrnitfing a town to 
.ippoint a higbw.iy suiyiyor who will 
h.ivc exclusive control ol the oich- 

nary n pair of public \y.i\s {iiid y\du) 
may lx authorized to make contracts 
lor repairs, doc's not deprive tlie 
tow"n of Its authority to lonti.ict tor 
road yveuk w"ilh anyone even where 
such a surveyor is apjromtid - 

Tuikeimun v Movnih.iri, 185 NF 2, 
282 M.iss 5(>2 
X7ot state-aid highways 
Me -Williams y JidiahUaiits of 
Town of Vmalhaven, 121 A 213, 
123 Me 505 

4 Pa—Swanev v George s Tp , 97 
Pa Super 144 

Wis—Fniployers Mul LiabiJily Ins 
V Industrial Commission 281 
N W' 678, >29 Wia 121 
Employment of superintendents 
and roadmasters does not leliewe su¬ 
pervisors of responsibility, or de¬ 
prive* them of authority to employ 
per sons and hire teams to repair 
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missioners of towns or road districts ^ Contracts 
which particular bodies may make may be limited 
as to amount® and as to the length of time for which 
they are to operate 

The authority and duty to construct or repair 
highways generally are considered supra § 177. 

c. Requisites and Validity of Contract 

(1) In general 

(2) Pieliminary requirements generally 

(3) Competitive bidding 

(4) Foim and execution of contract 

(5) Conicnts 


(1) In General 

Contracts relating to road work must comply with 
applicable statutory and constitutional provisions They 
may be made only in accordance with the authority grant, 
ed, for the purposes authorized, with the proper persons, 
and in the manner prescribed 

Contracts relating to road work must comply with 
applicable statutory and constitulional piovisions^ 
They must be made in accordance with the author¬ 
ity gi tinted,^ and may l)c entered into only for the 
purposes for which such aiilhonty is granted,with 
the persons entitled to accept such contracts,and 
111 the manner pi escribed by law ^2 Contracts 


towrif,}!!!) roa^s—Swcinpy v (leoigts 
Tp ‘)7 I'a Super 1-14 

Agreuts 

(1) A Idwn iioard h.ul no autliority 

to dell.Kate j)owfr to lUKotiate ii con- 
liail for loid ici)aiis to Us own 
<haiiinan or to the ( hairnian of a 
m I nil? town oi to tlu nci^fh- 

horiiu^ town ils( If—Krrlplo^(‘r^ Mut 

Ins C'o V Industrial C’om- 
missloii, I'M N W 07S, :i29 Wis 121 

(2) Koacl foreman appointed bv 
stall hiKhwav conuui**sioner is aKt'nt 
of town hv Mitiu of «iuc h appoint¬ 
ment and liound it hv his apifinunt 
involving puKhast of stone wall for 
slatt-aid hiKliwav purposes—Htal- 
hiril \ Town ot Washington, 172 A 
623, lOG VI 213 

5 Aik—TIii^Kinhotham v Road Im- 
proNtmtiit Hist No 3 of L,<moke 
County, 241 SW S66, 154 Ark 112 
Ill—Ku/iert \ Hinhwav ('om’i of 
Tow'll of ito'ke ill(', 17S NR 397, 
446 111 151, affirming: 260 III App 

29- I’olkirs V Rutztr, 13 N K 2el 
1.24, 294 III App 1 
(’ontra Towm of Hutton v Ingram, 
27)5 Ill App 97 
Frelinunary work 
A statute' iitaling a highwa\ dis- 
tne 1, and authoii/ing the tonimis- 
bioners to do the pieliminarx work in 
(‘Stahlishinp the distiu t and to ap¬ 
point an en^^ineer, impliedly em- 
Iieiwirt'd tile ( onimissioni rs to nifiki 
a (ontrR(t loi the prehminaiv woi k 
—liowman Engineriing Co v Arkan¬ 
sas A. Missouri Illghwav Uist , 225 S 
W 399, ISl Ark 47 
State highways 

A jo.id district has no authoiity 
uridtr the statute to coni rat t toi im- 
pTovt'nu'nt of state highways—Tay¬ 
lor V Rogers, 2 S W 2d 56, 176 Ark 
156 

6. Tenri —^Woodard v Ilavwood 

Countv, 13 Te'nn App 312 
Xn absence of hig'hway snperln. 
tendent’s approval, a highway eom- 
missioner of a town or road district 
may not make any contract for road 
work to GX( ef d a stall'd amount — 
Euziere v Highway Oom'r of Town 
of Rockville, 178 N E 397, 346 Ill. 


131. nllirnung 260 111 App 29— 

Brownt 11 Impioveiiu'nt (Vj v High¬ 
way Cornrnissioiu'r e>r Town of Siirn- 
mr, 280 Ill \pp 4 5—29 OJ p 605 
note 72 [hi 

As dependent on available funds 

(1) (\)unl\ (ouit iinv h gallv con- 
irait lor (onstiuetion of county' dis- 
Inct road where it has at its disposal 
from hond issue authorized for that 
work and from eounty load fund suf- 
lit lent fund to mei t rt'qiiiie nu nts of 
(ontiaei—Miller v Baibour County 
t^ourt, ISO SR 140, 116 VV Va 3S0 

(2) A township highway eommis- 
sioiK I IS without i»ower to ine in nn\ 
indt htf diiess against the tow'nship 
for inat< iials turiiishod for, and used 
in, the eonstruelion or repair ol its 
oidin.iry loads anel hiidgcs, txeipf 
to tin extent of the tux funds on 
h.ind or the tax: levies made—Aus- 
tin-W’e stern Road Math Co v Wtt- 
Z( 1, 261 Ill App 254 

(3) Validity of contract as depend- 
< 111 on av.iilahilitv^ or estahlishincnt 
ol funeis .see inlia subdivision c (2) 
e)l tills section 

7. Ala—Herbert v. Perry, 177 So 
561, 215 Ala 71 

8 Okl — Austin-Western Road Ma- 
(hinci V Co v Board of Com’rs of 
(\tilfi County, 11 P* 2d 117, 160 

Okl 232 

ClrcumBtances held not to affect val. 
idlty of contract 

(1) Hoad tonslruction contract 
laid not dept nde*nl tor \aliditv on 
tountv’s contrat Is with others rela¬ 
tive to funds—Coryell County v 
Buikt Af CoilHtt, Ttxt^ivApp, 4 
S W 2(1 281, error disiiiisstd 

(2) Other ciieumstantes—Owt n v 
Rlcmmg-Stitzer Road Building Co , 
Tex Civ App, 250 S AV 1038 

9. Mo—Sager v State Highwexy 
Commission, 160 S W 2d 757— 
Spitcaufsky v State Ilighwav Com¬ 
mission of Missouri, 159 S \V 2d 
647—Sandy Hites t'o v State High¬ 
way Commis.sit»n, 149 S AV 2d 828, 
347 Mo 954, transferred, see, App, 
128 S W 2d 646 

Contract held within authority 

Mich —Gogebic Nat Bank v. Iron- 

91 


W'ood Tp , 214 N W 143, 239 Mich 
369 

Tt X - Corvcll Countv v Burke Ar 
("oihclt, (’ivApp, 4 S AV 2d 2S1. 
trior dismi'^sed 

Bxtension of road into another dis¬ 
trict 

A contrat t for constnit 1 Ion of road 
( xtending into district of t oiintv not 
aiithon/mg or appioving contrat t is 
void ~ S(»utiiern Sint'ly Co \ Rt 
Smith l>ist of Sebastian County', C 
(' \ Aik 17 1'^ 2d 63 
Highway illegally laid out 

A (ontratl lor work on n highway 
not laid out is rt ciuirt'd bv statute 
is invalid — Bt voT v Ciandon, 73 N 
W 771, 98 AVis 306 

10 Mass—Bean v Hvde Paik, 9 N 
E 018, 143 Mass 245 
20 CJ p 606 note 77 
Contract of guaranty 
A contrat t bv a t ounty guaranlt'e- 
mg pav'meriL lor mat trials furnished 
to a contrat lor for use on touritv 
roads is v.ilid—Holstein Cor por i- 
tion V Wise County, 109 SR 180, 131 
A"a 112 

11. Ariz — Bono v. BoW'cn, 185 P 
133, 20 All/ 502 

29 C I p 606 nott 78 
Beneflolal interest of authorities 

(1) Under a statute to su< li c'llcct, 
vvht'ie the offtceis contructirig are 
p<tst)nallv interested the contiatl is 
\t)id—Bone v Bovvtn, supra— 29 C 
J p 600 note 78 |a] 

(2) I5ut a coiilratt in which the 

oflitti has sonit inleicsl is not void 
if the statute does not apjily to tht 
partitul. 1 T contrat t or in the ciitum- 
stantis t)f the partitulai < ast —Rig- 
gett V Shiiver, 101 N A\' 611, 181 

Iowa 260—29 CJ p 606 note 78 fa] 

( 1) So It has bt t'n ht'ld that a 
road contrat t was not voidable mere¬ 
ly hfcaust the county commissioner 
bt'carne surety or guarantor for the 
conlr.i. tor, whert' the work was doru 
accepted, and worth the contract 
imt —O’Connor v Murray, 278 I’ 
176. 1.52 AA^ash 519 

12. f^olo—MtRoiierts v Ammons. 88 
r2d 958, 104 Colo 96. 
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which arc not within the bounds of the authority 
granted or not made in the manner prescribed are 
void^3 or at least voidable The statutes are no¬ 
tice to the world of the limitations on the power of 
the authorities to make contracts, and persons deal¬ 
ing with the authorities are boiincl by such notice 
Bond Failure to conform sufiicicntly to the stat¬ 
utory requirements in executing the contractor’s 
bond invalidates the contract 

(2) Preliminary Requirements Generally 

Preliminary conditions required to be satisfied before 
a contract for road work may be let must be satisfied In 
accordance with the statutory directions Requirements 
as to approval of the contract or the existence or ap¬ 
propriation or funds must be observed 

Preliminary conditions required by statute to be 
satisfied before a contract for road work may be 
let must be satisfied in accordance with the statu¬ 


tory directions Where approval of the contract 
by some public official,^® such as the governor,or 
state chief engineer,^0 or county superintendent of 
highways,is required, a contract which lacks such 
approval is invalid, but such a provision does not 
invalidate a supplemental agreement lacking such 
approval, where the original contract, which was 
approved, provided that supiilemental agreements 
should be part thereof 22 However, if a provision 
relating to preliminary matters is not mandatory, 
and the requirements are not conditions precedent 
to the letting of the contract, failure to comply be¬ 
fore letting the contract does not vitiate the con¬ 
tract 23 There need be no compliance with the pro¬ 
visions of statutes that are inapplicable to the con¬ 
tract in question 24 

Existence of or provisions for raising funds 
Under some constitutional or statutory provisions, 


Ill—Folkers v Butzor, 13 N E 2d 
624, 294 in App 1 

Ohio — Rav V Board of Tru.stef‘a of 
Trrnton Tp . Bolawari* Countv, 195 
>3 E 707, 49 Ohio App 172 
29 CJ p 606 note 73 

13. Ill—Folkers V Butzer, 13 NE 
2d 624 294 111 App 1 

Ohio—llnv V Board of Tiiivtees of 
Trenton Tp , Delaware County, 195 
N E 707, 49 Ohio App 172 

14. Ark—Leonaid v State, 60 SW 
2d 598. isr> Ark 998 

16. Ill—7»^)lkfrs V Butzer, 13 NE 
2d 624. 294 Ill App 1 

Ohio—Rav V Board of Trustees of 
Trillion Tp , Delaware County, 195 
N E 707 49 Ohio App 172 
29 C’ J p (>08 note 85 
IG. US—Southern Sinety Co v Ft 
Smith Dist of Sebastian County, 
C C A Aik , 17 F 2d (.2 
Ark- Unit V Road Improvement 
Dist No 11, 253 SW 1. 169 Ark 
275 

Requisites and sufficiency of bond 
see Infra 4 210 
Bond not required 

Countv’s contract for construction 
of road was not void because bond 
was not required, where contractor 
was to be paid out of state-aid fund 
and county was to leluin amount due 
contractor from such fund until work 
was comph ted —Corvell County v 
Burke & Corbett. Tex Civ App, 4 S i 
W 2d 283, erior dismissed 

17. Iowa—State v (rurretson, 223 
N W 390. 207 Iowa 627 

Okl—Board of I’ontotoc County 
Corn’rs v A\ ithorspoon, 116 P 2d 
719, 189 Ok] 277 
29 C J p 606 note 79 
Survey, plane, and epeciftcatione by 
board 

Where, with regard to Improvement 
of certain county road, board of chos¬ 
en freeholders did not cause survey, 


have plans and specifications pre¬ 
pared, oi designate kind of material, 
as required by statute, all steps, oth¬ 
er than award of contract, being tak¬ 
en by county engineei by authority 
of informal action of road committee 
of board award of contract was held 
illegal —Hokke v l*assaic County 
127 A 813, 3 N JMisc 245 
Bstimate and report 
A road construction contract with 
a county was void wh<*re the engi¬ 
neer failed to have the estimate of 
the cost made and reported to and 
approved b> the road commissioners 
and the board of supervisors, and 
spread on the minutes as required 
bv statute—Amite County v Mills, 
102 So 465, 138 Miss 222 suggc'stion 
of error dismissed 102 So 737, 138 
Miss 222 

Filing' of plans, specifications, etc , 

is reciuired under some statutes — 
Folkers v Butzer, 13 N E 2d 624, 294 
Ill App 1 

Action by salary board 

Employment of day laborers for 
ordinary repairs by county commis- 
sioncrs IS proper without prior 
affirmative action by county salary 
board —Brislin v Hendershot, 66 Pa 
Super 536 

18. Pa —Blayney v Donegal Tp, 
12 Pa Dist & Co 250, 9 Wash Co 
1 

Advisory committee 

County court’s contract for perma¬ 
nent road Improvement pursuant to 
bond issue voted in district is not 
void because an advisory committee 
of citizens provided for by such elec¬ 
tion and appointed by court was not 
consulted —Chrystal v Preston 
County Ct , 97 SE 606, 83 W Va 114 

19. Ill—Parrish v Miller, 168 NE 
671. 336 111 630 

Wis—Slate ex rel Lathers v Smith, 
299 NW 43, 238 Wis 291. 

92 


20 . Wis—State ex rel Lathers v 
Smith, supra 

21. Ill —Brownell Improvement Co 

V Highway Commissioru r of Town 
of Sumner 280 Ill App 43 

29 C J p 605 note 72 lb] 

22 Wife—Slate ex rel Lathers v 

Smith 299 N AV 4 3, 238 Wis 291 

23. NY—Pi'ople V Karr 148 NE 
54 6, 240 N Y 34 8, reveising PeopJi 

V Troy Conliaitirig Co, 207 N Y S 
351, 21J AppThv 633 

Filingr of road map 
The state highway commission’s 
failure to flic official state ro id map, 
showing location of ccaintv road as 
part of state highway with county 
clerk and recorder be fore let ling con¬ 
tract for construction of such road 
With federal aid, dens not viliaip 
contract—State ex rel State* High¬ 
way ('’oiTirnission v District (^)Ult of 
First Judicial Dist in and for Lewis 
and Clark County, 69 I’ 2d 112, 105 
Mont 44 

AoquiBition of title to land 

The statute i>roviding that, where 
a highway is to be improved and 
where it deviates from line of exist 
ent highway, ‘ the board of supc*rvis- 
ors of the county where* such high¬ 
way IS local cd shall acquire* land 
tor the requisite right of wav piior 
to the advertisement for proposals,” 
IS not mandatory, and a contract en¬ 
tered Into wiili contractor ht fore 
such requirement had been met was 
not thereby n ndered void — People 
v Karr. 148 N E 546, 240 N Y 348, 
reversing People v Troy Contracting 
Co, 207 N Y S 351. 211 App Div 633 
—People V Rock wood, 214 N Y S 
129, 126 Misc 542. 

24. Ga—Waters v Hall County, 163 
SE 609, 174 Ga 596 

Okl —Board of Com'rs of Carter 
County V Landrum, 2l P 2d 736, 
163 Okl. 199. 
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before a valid contract for or relating to road work 
may be entered into, it is variously required that 
the funds available for such purpose together with 
such sums as will become available by taxation dur¬ 
ing the current year be sufficient to retire the liabil¬ 
ity to be created by the contract, 2 ^ that a district 
undertaking further improvements be free of any 
indebtedness for earlier improvements,^® that there 
shall have been a proper appropriation of funds for 
the kind of work covered in the contract,27 that the 
records in the county clerk’s office show an unex¬ 
pended balance in such appropriation at least equal 
to the amount of the contract, 2 ^ and that there be 
a certification of such fact by the county cleik2‘> 
The effect of some statutes is to preclude the con¬ 
summation of a valid contract for highway con¬ 
struction until the bonds for the construction are 
approved by the taxing authorities •*'■0 A provision 
forbidding the issuance of state bonds or other evi¬ 
dences of state indebtedness is not violated by a 


highway construction contract providing for pay¬ 
ment for the work as it is done 21 A contract based 
on a false certificate of the existence of funds to 
support it may be declared invalid, at least where 
the contractor has made no expenditures and in¬ 
curred no liabilities thereunder 32 in at least one 
jurisdiction a contract for load work is ineffective 
until an assessment of benefits has been made ,33 
and while in some circumstances the invalidity will 
be deemed to extend to the provisions for pielimi- 
nary as well as for permanent work, as where the 
contract is not separable or divisible,3'^ in other cir¬ 
cumstances the invalidity is held to extend only to 
the provisions for permanent work 35 

(3) Competitive Bidding 

(a) Necessity or propriety 

(b) Essentials generally 

(c) AdverliSLinent for bids 


25. —Spam v Hall Countv', 165 
SK 012, 175 Ga 600 

20 C I p 600 note 76 
BIAS conditioned on ralsingf of funds 
Where bid for road contract was 
conditioned on county’'? raising funds 
from proceeds of bond issue to be 
Imnu diatf Iv submitted to \oters, no 
bindinj? eontiact resulted until funds 
wprc‘ made available in such manner, 
but when thev were so made avail¬ 
able the contract was not invalid on 
g-round that “debt” was incurred 
\nlbout providing for retirement 
then of at time C)f its creation—W 
1. Pearson At Co v Hutchinson 
Countv TexCivApp, 52 S W 2d 50<>, 
< T T or refused 

Work to he done In subsequent years 

That unpaid accounts of state road 
dcpaitment mav inepallv ex< eed 
revenue for year does not render il- 
leji:al eorist ruct ion (oritracts to lie 
performed subsequent ly - - Hat haway 
V Munroe, 110 So 140, 97 F'la 28 
Estimatintr prospective revenues 
The slate highway commission, be¬ 
ing obllgfd to contract in advance 
against unceitain amount of reve¬ 
nues, is authorized to estimate 
nmnunl thereof, in doing so it has 
th< discretion of adopting reasonable 
methods, standards, and criteria 
which m Its judgment are sound and 
appropriate, and need not limit its 
estimates to amounts received in 
previous years—Johnson v Fergu¬ 
son, Tex Civ App , 55 S W ?d 153, er¬ 
ror dismissed 

26. Cal —Municipal Improvement 
Co V Thompson, 258 1’ 955, 201 
C^al 629 

27. Okl —Board of Pontotoc County 

Com'rs v Witherspoon, 116 P 2d 
719, 189 Okl 277—Kansas City 


Southern Tlv Co v Marathon Oil 
Co, 46 I’2d 356 172 Okl 371— 

Cbirence L Bovd Co v Bbuhlx, 
43 r 2d 462 171 Okl 626—Austin- 
Wo^l< rn Road Madiinery Co v 
Board of Com’is of Carter Count>, 

II P2d 117, 160 Okl 232 
20 CJ p 606 note 76 

Depletiou or other disposition of 
fund 

Where at the time Ihe contract 
w’as made there w'ere sufficient ftinds 
appropriated for it, the fact that the 
funds were afterward depleted or 
disposed of for other purposes does 
not impair the viliditv of the* con¬ 
tract 

Nell-State v Marsh. 106 NW 130, 

III Nell 185 

Okl —Board of Com’rs of Carter 
(''ountv \ Landrum, 21 I’ 2d 736, 
163 Okl 109 

28. Ark — Ausliii-Wp‘?tern Road M.i- 

chinerv Co v Board of Com’rs of 
Carter Count>, 11 P 2d 117, 160 

Aik 232 

Okl—Board of Pontotoc County 
Com’rs v WUhcTspoon 116 P 2d 
719, 189 Okl 277—Kansas City 

Southern Hv Co v Marathon Oil 
Co, 46 P2d 356. 172 Okl 371— 
Clarence L Bovd (^o v Blachly, 
43 1’ 2d 462. 171 Okl 626 

29. Okl —Board of I’ontoloc County 

Com’rs v Witherspoon, 116 P 2d 
719, 189 Okl 277—Kansas City 

Southern Ry Co v Marathon Oil 
(^o, 46 P2d 356, 172 Okl 371 — 
Clarence L Boyd Co v Bl.eehiv, 43 
1» 2d 462, 171 Okl 626—Austin- 

Western Road Machinery Co v 
Board of Com’rs of Carter County, 
11 P 2d 117. 160 Okl 232 

30. Ind —O’Connor v Board of 
Com’is of Allen County, 142 N E 
858, 194 Ind 386 

93 


31. ri 1 —Hnthawav v Munroe, 119 
So 149, 97 F’a 28 

32. Ohio—Slite v Sehlesinger, 152 
N E 799 21 Ohio App 162 

33. ITS—Filbert V Arkansas & Mis¬ 
souri Highw'iv Tiist , PC’Ark, 2 
F 2(1 114, Arkrinsas liw 

\rk-Me6k v Christi.in, 270 SW 
614, 16S Ark 31 {—Elkins v Hnnt- 
ington-Midland Highwuv Dist , 
256 SW Sb5 161 Aik 556—Prit- 
ehett \ Road Impie>vement Dist 
No 4 oi Van Bureii ("ountx 250 
SW 515 158 Aik 285—Kern v 

Hooneville K. Sanatorium Highway 
Disl 241 SW 873 154 Aik 107-- 
Whi(('-Jae kson Road Improvement 
Pist No 1 V Blaekshire & Mtrcer, 
211 SAV 386 153 Aik 581—Oirler 

V Road Improvement Dist No 2 
of Franklin C(>unt\, 238 SW 69 
152 \ik 402—Gould \ Tolaiid 232 
SW 4 31, 94 7, 149 Ark 4 76 

Mode of a«'se5sment see infra 5 298 

34. Ark—Meek v Christi.in, 270 S 
W 614, 168 Ark 311 —Prit( he'tt v 
Ro.nd Improvement Dist No 4 of 
V.iii 14uren County, 2.50 SW 515, 
ins Ark 2S.5—Kern v Booneville A. 
Sanatorium Highway Dist, 241 S 
W 873, 154 verk 107—White-Jae k- 
son Road Improvement Dist No 1 
v Blaekshire & Mercer, 241 SW 
386. 15 4 Ark 581- Caile^r v Rond 
Improvement Dist No 2 of Frank¬ 
lin County, 238 SW 69. 152 Ark 
302—Gould V Toland, 232 S W 434. 
947 149 Ark 476 

Recoverv on qii.intuni meruit for pre¬ 
liminary work see infra subdivi¬ 
sion g of this section 

35. Ark—Bowman Engineering Co 

V Arkansas & Missouri Highway 
Disl, 235 SW 399, 161 Ark 47 
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(d) Sufficiency and conclusiveness of 

bids 

(e) Deposit on making bids 

(f) Award of contract or rejection of 

bids 

(a) Necessity or Propriety 

Statutory or constitutional provisions requiring road 
contracts to be let on competitive bidding must be com¬ 
plied with 

Under statutory or constitutional provisions in 
most jurisdictions, a contract for road work, at 
least in certain cases, may be let only on the basis 
of competitive bidding^® Such a provision, when 
applicalile, is mandatory unless it is complied 
with the contract is void^^ or at least unenforce¬ 
able,'^** even though the transaction results in no ac¬ 


tual financial disadvantage to the state Provi¬ 
sions for public notice, request, or advertisement for 
bids, see infra subdivision c (3) (c) of this section, 
and for the letting of the contract to the lowest bid¬ 
der, see infra subdivision c (3) (f) of this section, 
have been held to have the object of producing com¬ 
petitive bidding,the object of which, in turn, is 
the protection of those who will be called on to pay 
for the work ^2 However, the letting of a contract 
for road work on competitive bidding is not neces¬ 
sary when not required by statute or constitutional 
provision Competitive bidding statutes do not 
apply to contracts for the employment of persons 
whose services are required because of special train¬ 
ing, skill, and scientific or technical knowledge nec¬ 
essary to the object to be accomplished'^^ Where 


36 v\Tk - Tif'onarcl v State, GO S W 
2d GOK. 185 Ark OOS 
Cnl - Sitti^ V Itanoy, 200 P 824, 53 
Cal Apj) 700 

Colo—M( Tloiir'Pls V Amnions, 88 P 
2d 058, 104 Colo S(, 

Ill- -Folkers v IJuIzci, 13 N 10 Jd 024, 
204 III App 1—Br(»wn('ll Improve- 
mimt (’o V Highway Commissioner 
of Town of Surnne^r, 280 Ill App 
43 

Iowa--Monona County v ()’<^)nno^, 
215 NW 803, 205 Iowa 1110 
Mo—llanick v M<nion County, 278 
S AV 730, 312 Mo 73 
Okl --Li«‘ininK<*i v Ward, 258 I* 863, 
126 Okl 114—Klvnn Const Co v 
Loinlnpir, 257 P 374, 125 Okl 197 
Pa—Commonwealth v Jones, 120 A 
635. 283 Pa 582—Commonwi^alth v 
Kossi r, 156 A 751, 102 Pa Supi'i 
78 —-Sliireman v Scott, 53 Daupli 
Co 10 

Tex—East Texas Const Co v Lih- 
ei ly County, (MvApp, 130 S W 
2d 660—Williams v l>e Fe«, Civ 
App, 77 SW2d 729 
Wash—llesoloff v Whatcom County, 
248 V ,581, 140 Wash 180 

37. Ark-—Leonard v State, 50 S W 
2d 508, 185 Aik 908 
Fla—Willis V Hathaway, 117 So 89. 
95 Fla 608 

Ill - Folkers v Butrer, 13 N E 2d 621, 
201 HI App 1—Browmcll Iinprove- 
m< Ill Co V Hijjrhwav Commissioner 
of Town of Sumner, 280 Ill App 43 
l*a--- t\>mmonWf alth v Rosser, 156 A 
751, 102 l*a Super 7S 

3& Ark—Leonard v State, 60 S W 
2d 598, 185 Aik 998 

Sabdividing* contract to avoid ra. 
guirement 

Where contracts involvinff inoie 
than a stated sum may be let only on 
competitive bidding, the require¬ 
ment mav not lie avoidfd l>y sub- 
dividingr the contract Into a number 
of contracts eat h of which involves 
less than such sum 
Ill —Brownell Improvement Co. v 


Highway Commissioner of Town of 
Sumnei, 280 111 App 43 
low’a - Stall V Garict.son, 223 NW 
390 207 Iowa 627 

Tex -Kt lly v Cothran Countv, 82 S 
AV2d 641. 125 Ti x 424, reversing, 
Civ App 50 S W 2d 818 

39. Colo —Roberts v Ammons, 88 
P2d 958. 104 Colo 96 

Ill - “Rrow nell Impiovenient Co v 
Highway Commissioner of Town of 
Sumner 280 111 App 43 
Mo—Ilanitk v Mai ion County, 278 
SAV 7.30. 312 Mo 73 
Pa—Ctinimonwealth v Jones, 129 A 
635 283 l‘R 582 

Wash -Btsoloff v Whatcom County, 
248 P 381, 140 Wash 180 

40. Colo—Ml Roberts V Ammons, 88 
l*2d 958, 104 Colo 96 

41. Fla—Finlty Method Co y 
Standaid Asphalt C’o of Florida, 
139 So 795. 101 Fla 126 

111 —Foikt rs y Butzer 13 N E 2d 624 
204 Til App 1 

Ind—Putman v Murden, 181 NE 
706, 07 Tnd App 313 
Okl —Ltinlnger y Ward, 258 P 863, 
126 Okl 114—Flynn Const Co \ 
Lcininger, 2.37 1’ 374. 1J5 Okl 107 
Pa—Gan V Fuls. 133 A 150, 286 
Pa 137 

Va —Ragland v Commonwealth, 200 
S E (.01, 173 Va 186 

42. Ill — Folkeis V Butzer, 13 NE 
2d 624, 294 Ill App 1 

43 C'al--Eritremont y AVhitsell, 89 
I’2d 392, 13 Cal 2d 290—Sittig y 
Kanev, 200 P 834, 53 Cal App 700 
Kv—Hanlon v Cleary, 133 SW 953, 
142 Ky 46 

Neb—Cheney v Board of Sup’rs of 
Buffalo t^ounty, 243 NW 881, 123 
Neb 624 

Ohio—Shafer v Strelcher, 138 NE 
65, 105 Ohio St 628 
Tex—Gulf Bitulilhic Co v Nueces 
County. Com App, 11 S W 2d 306. 
reyersing, Ciy App, 297 SW 747 
— Shelby County v Caldwell, Civ 
App , 48 S W 2d 761—Jackson v. 
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Noel, ('IV App, 37 S W 2d 787, er- 
lor dismissed 

W\o —(Icoige W (\)ndon Co v 
Board of Com’rs of Natrona Coun¬ 
ty, 103 P 2d 401, 56 AV\o 38 
Contract sublet by county 

A valid contract to inipio\e and 
tonstrucl a sMtion of a slate aid 
road estabhshtd i>y tht highway de- 
pcirtmenl mav be sublet b\ the coun¬ 
ty to a tornpi'tint conti actor without 
advertising and letting to the lowest 
bidder under code provision 
(5 i—Jones v Graham, 15 S E 2d 420, 
102 (Ta 38.3—Spain v Hall County, 
165 SE 612, 175 G.i 600 AVattr'. 
V Hall County, 163 SE 600, 174 
Ga 506 

Tex—Coryell County v Buike t8r 
Corbett Civ Apr), 4 S AV 2d 383, er¬ 
ror di&mi^^std 

Contracts for ordinary repairs need 
not be let on competitive iitdding-- 
(\>m moil wo alth v Rosser, 156 A 751, 
102 Pa Super 78 

Optional 

(.^mimissioners’ court had option as 
to whether county road work should 
be submitted to competitive bidd(>rs 
- Jatkson V Noel, Tex (hv App, 37 
S W 2d 787, erior dismissed 
44. Tex—Gulf Bilulilhic Co v 
Nui‘< County, Ci\ Aj.p , 207 S AV 
717, 75 1, revensed on othi r grounds 
(kmiAt.r), 11 S W 3d 305 
Beason for rule 

“The value of such .seryioe.s is not 
to be measured by n men matching 
of dollars, so to speak, it js not to 
be determined upon the irrational 
assumption that all men m the par¬ 
ticular class are equally endowed 
with skill, knowledge, 

training, and efflcieney, nor arc* such 
st‘rvlci»s rendered more desirable be¬ 
cause offered more cheaply in a com¬ 
petitive bidding contest"—Gulf Bitu- 
lithic Co V Nueces County, supra 
A contract for ■npervialon of road 
construction work done directly by 
the county, where such supervision 
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additional work, amounting to considerably more 
than merely incidental additions, is contracted for 
without competitive bidding, the contract is unen¬ 
forceable 

Whether or not the requirement of competitive 
bidding applies to a particular contract depends 
largely on the language of the statute as properly 
construed Thus a statute requiring competitive 
bids for contracts to “improve” highways docs not 
apply to coiitiacts for work in the nature of “re¬ 
pair Repair of a road by the state highway 
commissioner does not come within a provision re- 
quiiing competitive bidding for contracts for im 
provements instituted by the authorities of a county 
or municipality 


(b) Essentials Generally 
Any scheme which prevents or restricts fair competl. 
tion among prospective bidders is a violation of the re- 
quirement of competitive bidding; all bidders must be 
given an opportunity to bid on the same thing under the 
same terms and conditions 

Provisions requiring the lotting of contracts for 
road work on competitive bidding are violated by 
any scheme or device which prevents,^® or tends to 
prevent®® or restrict,competition among persons 
who may desire to become bidders Tn order to 
comply with provisions requiring competitive bid¬ 
ding It is essential that all bidders be given an op¬ 
portunity to bid on the same thing under the same 
terms and conditions IVrmitling each bidder to 
name a different time for completing the contract 
is a violation of this rule and is improper A col- 


rt*<iuirf‘s a high deMfroe of trthnnal 
knowk*dK», skill, and business judg¬ 
ment, rnjuires no tompttitive bid¬ 
ding—Oiilf Bilulithit Co V Nueres 
County, Tex Com App . 11 S W 2d 105, 
reversing’. Civ App , 207 S W 747 

45 . Pa—Commonwealth v Jones, 
129 A or,5, 28'1 l^a 5S2—Common- 
weallli V Rosser, 156 A 751, 102 
J'a Sup(‘r 78 

Wash —Bt'sololC V Whateom County, 
2n r 2S4, t33 Wash 109 

46. Ohio -Shafer v Stn icher, 138 
NK 05, 105 Ohio St 528 

Sules of construction 

kaws requiiing public contiacts to 
be let to lowest responsible bidders 
should rec(‘ive construction that will 
ellr'ctuale then purpose — Finley 
Method Co v Standard Asphalt Co 
of Floiidci, 130 So 795, 101 Fla 126 
“Renting of motor vehicles” 

A contract between truek owner 
and department ot public works, 
whereby owner was to furnish, at an 
hourly rate, trucks, drivers, operat¬ 
ing supplies, and necessary re^paiis, 
and was to rarrv compensation insur¬ 
ance and assume liability foi damage 
was not ‘‘renting of motor vehicks” 
within the statute calling for com¬ 
petitive bidding — Fntrc mont v 
Whitsell, 89 r 2d 392. 13 ("al 2d 290 
Work done by “state forces”, with¬ 
in statute dispensing with competi¬ 
tive bidding if the work is done bv 
such forces, means use ot laboi in 
state’s employ under slate’s supeu- 
vibors and c'ngineers with stale 
eciuipmcnt and maleiials—Leonard 
V State, 60 S W 2d 598. 186 Ark 998 

47. Neb—Cheney v Board of Sup’rs 
of Buffalo County. 241 N W 881, 
3 23 Neb 624 

Resurfacing or reconstructing does 
not come within a provision requir¬ 
ing competitive bidding for contrae ts 
for "Improvement” of highways — 
Shafer v Streicher, 138 N F 65, 105 
Ohio St 528. 


48. Ohio—Shafer v Strcuchci, su¬ 
pra 

49. Minn—Re»»,an v Babcock, 247 
NW 12. 188 Minn 192 

Okl —Flynn Const Co v Lcininger, 
257 V 374. 125 Okl 197 

Provision for purchase of bonds by 
contractor 

A provision in a notice to bidders 
fora TC).id irnpiovement contract that 
It would be b‘t sul>j<‘< t to the con- 
trac tor’s tmrehasing or furnishing a 
piiich.istr for bonds issued to pdv^ 
lor the improvement, did not make 
the notice void and sublect to collat¬ 
eral attack, in the nbsc'ruc* of aver¬ 
ment and proof that it c'auscd bid- 
deis to me lease the* amount of their 
l)icls or not bid at all. theiehv pre¬ 
venting competitive ludding and re¬ 
sulting in the sale of the bonds for 
Ic'ss th.in p.ir in violation of Ibe 
st.jtutf —Wilson v Board of Com’rs 
of Wfiiritk (\>unty, J.H NE 783, 79 
Inci \pp 250 

50 Okl—Flvnn Const Co v Lein- 
inger, 2.57 P 374, 125 Okl 197 

51. Fla--Finley Method Co V 
Standard Asphalt Co of Floiida, 
159 So 795. 101 Fla 126 

52. Iowa —Monon.a County v O'- 

(\)nnor, 216 NW 803, 205 low^a 

1119 

Okl -—Stale ex rel Sanders v Gris- 
so 87 P2d 155, 184 Okl 348—Lc in- 
ingc r V Ward. 258 P 86 5, 126 Okl 
114—Flvnn Const Co v Lcininger, 
257 P 374, 125 Okl 197 
Pa—Shireriian v Scoll, 53 Daiiph Co 
19 

Monopoly of material or patented ar- 
tides 

(1) If the apeeincations call for the 
use of material of which one bidder 
has a monopoly, the award of the 
contract to such bidder will not bc' 
sustained—Standard Highway (^o v 
Police Jury of Tangipahoa I'arish, 
103 So 819, 158 La 294. 
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(2) But the* specification of the use 
of materials exclusively produced or 
controlled does not necessarily vio¬ 
late statutory provisions for com¬ 
petitive bidding, where the* owner or 
producer of such material is not 
himself a hiddcT on the* project and 
IS ready and willing to sell his prod- 
uc t to nnv biddt‘r at the' same price 

- -F.ckerlo v Ferns, 61 P 2d 766, 175 
Okl 107 

(3) Furlhei, under an appropriate 
statute*, patented articles, materials, 
or prot f ss(‘s mav be specified pro- 
\ ided the spe ifications also allow 
for altc.rnati\e methods of confetruc- 
tion so that competition may he had 
—Pennimaii v Bennett, 224 Ill App 
53 

Material accessible to all 

A sp( (ifjcaition that paving ma¬ 
terial consist of clean Ohio River 
grave], as free from sand as could 
he found, in the absence of any show¬ 
ing that sue h gravel was under the 
(ontnil ot any one person or not 
eriualh actcssihle to all did not pre¬ 
vent competitive bidding—Wilson v 
Board ot Com’is of Warrick County, 
1 57 X F 783, 79 Ind App 260 

Flan particularly suited to one bid- 
der 

The state highway commission, in 
adopting plans and specifications for 
highway work, need not submit a 
particular plan because some pros¬ 
pective* bidder considers himself es- 
I»ec lallv' qualified or equipped to con- 
slrucJ according to that plan—State 
f X rel Sanders v Grisso, 87 P 2d 155, 
184 Okl 34 8 

53. Okl—Lcininger v. Ward, 268 P 

863. 126 Okl 114 

A provision for stipulated damages 

for each day’s delay in completing 
the work after the expiration of the 
time agreed on docs not rendc*r such 
freedom to name the time proper — 
Flvnn Const Co v Leininger, 257 P 
374, 126 Okl 197. 
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lusivc arrangement among all bidders, as a result of 
which the accepted bid is exorbitant and unreason¬ 
able, vitiates the letting of the contract Tn a 
number of jurisdictions, the authorities niay,^^ and 
under sonic circumstances must, prepare alternate 
plans and specifications, each calling for a different 
kind of work or material, and thus place in com¬ 
petition the various types of work or material as 
well as the bids on each. The specifications must 
not he too indefinite to permit of competitive bid¬ 
dingThe authontics may require bids at unit 
prices for excavation of different types of mate¬ 
rial 

(c) Advertisement for Bids 

Mandatory provisions requiting public notice or ad¬ 
vertisement for bids must be complied with when ap¬ 
plicable 

As a general rule a constitutional or statutory 
provision rcquinng public notice or advertisement 


inviting or soliciting bids for a road contract is 
mandatory,and a compliance therewith is a con¬ 
dition precedent to the award of the contract 
a lack of sufficient compliance renders the contract 
void®^ or at least unenforceable However, even 
in cases where advertising is required, there may 
be circumstances which will dispense with the iie- 
ccssity,®3 as where, competitive bidding being im¬ 
possible under the circumstances, advertising would 
only cause unnecessary delay and idle expenditure 
of money Some statutes are deemed to be di¬ 
rectory rather than mandatory and, advertising 
is not necessary unless the aiiplicahlc provisions re¬ 
quire It Whether or not the requirement applies 
to a particular contract dcjiciids, of course, on the 
language of the statutory provision as properly con¬ 
strued 

The advertisement must state with sufficient defi- 
nit(*ncss the character and .imount of work to he 
done or materials to be furnished,<>8 and, under some 


54. Minn—Ropran v Balicoc k, 247 
NW 12 188 Minn 192 

55. Or—Do N<ffo v. Duby, 229 P 
10!), 115 Or r.ll 

56. Oil! -'J^<mds>)orouf?h v Kolly, 37 
I’2d 'M, 1 ral Jd 7J0. 1)0 A T.R 707 

Pliysicol conaitlons alone coatrolUniir 
iriphwav oITh fills abiis< (t disiictlon 
in fniliiiK to oall for alttrnato bids 
for hifcdnvav pavinpr as roquirod by 
statute wbtn conditions do not re- 
quiri> use of pai(i<'ular type of pave- 
mtuit, in vn w of sliowinp: that ci- 
thor of appiovod types would be suc- 
(«*slul thi'ir a< lion not bfing justi- 
flod bfcaust of honest opinion that 
ont tvpt will lost more than another, 
Biro-o pti>si(,il conditions aloiio are 
(oirnmtiKi to lh( ir (lls( retion, the 
Question of cost being (he very thing 
to be dcIcTmirnd by the competitive 
bidding - l^andfborough v Kelly, su- 
I>ia 

67. Cal—City St Imjir Co v ICroh, 
111) y 158 Cal 308 

29 C J j) 507 note 81 [aj 

Kiver gravel” 

A spccitK .Uion icquning the use 
of clean Ohio Kiver gravel as free 
from sand as could bo found was not 
too indebnifo—IV ilson v lloaid of 
Com'rs ol Waimk County, 137 K 
783, 79 Ind App 250 

6a Wjs— Sinlo cx rel Tethers v 
Smith. 290 NW 43, 238 Wis 291 

59. Ill—Folkeis v Butzer, 13 NE 
2d 624, 29 4 Ill App 1—Brownell 

Impiovement Co v Highway Com¬ 
missioner of Town of Sumner, 280 
Ill App 43 

Miss—Board of Sup’rs of Hancock 
County V Cooper, 112 So 682, 147 
Miss 57 

Ohio—State v Kuhner, 140 NE 344, 
107 Ohio St 406—State v Cleve- 


I land Trinidad Paving Co , 171 N E 

! Xi7. 35 Ohio App 118 

IM—(lair V. Fuls, 133 A. 150, 286 
Pa 137 

SC—I’enncll Harley v Hearon 

168 S E 1S8, 169 SC 16 

Va—Ragland v Ctnnnionw'* nlth, 200 

; SIS 601. 172 Va 186—Ti inkle v 
Commonwealth, 196 S E 652, 170 
Va 429 

Wash—Reiner v Claike County, 241 
P 973. 137 Wash 194~\Vyant v 
Independent Asphalt Pav ing Co, 
203 r 961, 118 Wash 345 

60. Towa— State v Cairetson, 223 
NW 390. 207 Iowa 627 

Pa—Garr v Fuls. 133 A 150, 286 I’a 
137 

29 C.T p 606 note 80 

61. Cal—Hfni> Cowbell Lime & Ce¬ 
ment Co V Williams, 3 89 P 838, 
1S2 Cal C91 

Ill—Kolkcrs V Butzer, 13 N E 2d 621, 
294 111 App 1 

Miss —Russc 11 V Copiah County, 121 
So 13.1. ir.3 Miss 459—Board of 
Sup’rs of Hancock County v Coop¬ 
er. 112 So 682. 347 Miss> 57 

SC Pennell & Hailey v Hearon, 
3G8 SE 188, 169 SC 16. 

62 Ill—Brownell Improvement Co 
V Highway Commitslonor of Town 
of Sumnfi, 280 Ill App 43 

Ml) —Spilcauf.sky v Slate Highway 
Coinmisiaton of Missouri, 159 SW 
2d 647 

Pa—Gair v Fuls, 133 A 150, 286 
l*a 1J7—Commonwealth v, Jones, 
129 A 635, 283 Pa 582 

63. l*a—Garr ▼. Fuls. 133 A. 150, 
286 Po. J37. 

64. Cal—Sittig V. Raney, 200 P 
824, 63 Cal App 709 

Pu—Garr v. Fuls, 133 A. 160, 286 
Pa 137. 


65. Minn -Slate v Anding, 155 N 
W 1048, 1 ij Minn 36 

29 C J p 606 riolf 80 fb] 

66. Neb—('’bom y v Board of Sup’is 
of BufL.ilo (^ounty, 213 NW 881, 
12J Neb 624 

Va~Good V Bo.srd of Siipts of 
Augusta Countv 125 RE 321, 140 
Va 399 

29 C J p 606 note 80 IC-fk] 
Snbstlfcnted contract after defanlt 
Whci e lontPAitor dif.uilffd a sub¬ 
stituted (onlitict (oiild be m ide with 
the consent of the suiely rtqiiinng 
construition of the road m a<<ord- 
ance wilh (he onrmal cnrilr.iit and 
it was unm 11 ssar\ to n ad\ert ise-- 
Howard County C^>m’rs v Matthews, 
127 A IIS, 1 16 Mcl 553 
Contract Involvlnfr stated amount 

(1) Wheie the statute r(<|unfs ad¬ 
vertising in Ihi' tase of lonliacts in¬ 
volving not loss than a staled 
amount the lequiriinent c.innoi bt' 
obviated bv subdividing the lontrait 
into a number of contracts each in¬ 
volving less than the stated amount 
—Biowmell Improvement Co v High- 
w'^av (Commissioner of Town of Sum¬ 
ner, 280 Ill App 43 

(2) But where a number of trans¬ 
actions are actually stparati und 
distinct and I'ach is below the staled 
amount, adveitislng is not requiiod 
—Siltig- V Raney, 200 P 824, 53 Cal 
App 709 

67. Neb—Cheney v Board of Siip'rs 
of Buffalo County, 243 NW 881, 
123 Neb 024 

Va—Good v Board of Sup’rs of 
Augusta County, 125 S E 321, 140 
Va 399 

29 C J p 606 note 80 [d] 

68. Tex—Wyatt Metal & Boiler 
Works V Fannin County, Civ App, 
111 S W 2d 787, error dismissed 
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statutes, the place where bidders may examine the 
plans and specifications.®^ Under some statutes the 
advertisement must in certain cases call for bids 
on different types of highways 

Manner of advertising Provisions as to the time 
of publication of notice or advertisement must be 
complied with Under some statutes provision is 
made for posting notices in a prescribed manner, 
where publication in a ncwspapci in accordance 
with statutory directions is impossible,or in ad¬ 
dition to publication 73 

licadvertisement Where the plans or specifi¬ 
cations recited in the notice are changed after ad¬ 


vertisement has begun, readvertisement is essen¬ 
tial 74 

(d) Sufficiency and Conclusivcness of Bids 

Bids should be honest, and should conform to the no¬ 
tice or advertisement for bids In proper cases, the with¬ 
drawal of bids may be barred 

Bids for road work should be honest and free 
from any taint of suspicion or fraud 75 order 
to be considered, bids must conform to the notice 
or advertisement for bids,7® and to statutory pro¬ 
visions which will become part of the contract and 
in contemplation of which the bids arc solicited 77 
1 It has been held that, where only one bid for the 


Complete plans and specifleations i 

nood not be idopted before adver- I 
tisement and u notice that the coun¬ 
ty commi««sioner&’ court would re¬ 
ceive bids fnr tbc construction of ap¬ 
prox ima^lc 1\ fiftv miles of sand < lav 
road was held sufhc icnt to enable 
piospec liV(. bidders to submit bids 
for such construction wheie it w<is 
shovMi that sin h bids were to be 
made on lh» basis ol removal of 
dirt «riv<l (.tc b\ the cubic yard, 
j?rubbin^r the' roadway for so much 
per acK', diKKinK ditches, etc, and 
not loi tlie construction of a com¬ 
pleted road—(libs()n v Davis, Tex 
Civ App , S W 202 
Kame of manufacturer 
A notice for bids on a truck of 
stated specifleations need not name 
the luanufac turer of a particular 
truck desired to be purchased, and 
the purchase need not be made from 
bids with respect to such kind of 
truck —Mitc hill v Walden Motor 
Co. 177 So 151, 236 Ala 34 
Definiteness 

An adv ei tis« ment for bids for 
stone for the repair of loads is 
sufhcicntlv definite when it specifies 
approximately^ iho quantity thoupi^ht 
to be necessary, and states that de¬ 
livery IS to be made at the railroad 
station nearest the work in progress, 
the advei tisement need not state 
what amount of stone is recjuired 
for repairs and whut amount for 
improvements—Middle Valley Trap 
Rock Min Co v Morns County, 60 
A 358 71 NT Daw ;m, affirming 57 
A 258, 70 N J Daw 625 

69. Tf‘x—Wvatt Metal & Boiler 
Works V Pannin County, Civ App , 
111 S W 2d 7S7, error dismissed 
Va—Kagbind v Commonwealth 200 
SE 601. 172 Va 186—Tnnkle v 
Commonwealth, 196 SE 652, 170 
Va 429 

Oeneral ■peclflcatlonn subjact to 
chansfo 

Where specifications for road con¬ 
tracts are on file in the department 
of highways, and are made applica¬ 
ble to particular contracts and ad¬ 
vertisements for bids by reference, 

40 C J S —7 


such specifications may be changed 
from time to time—Tnnkle y Com¬ 
monwealth, supra 
70. Applicability of requirement 
Work of teaiing up road, chang¬ 
ing grade, width, and In some places, 
location thereof, and paving with 
puddled mac ad art) or olhc*r materials 
h( Id “construction” project, not "im¬ 
provement” projtil, and hence re¬ 
quired adviitising for bids—I’ut- 
man v Murclen, 184 N E 796, 97 Ind 
App 313 

Advertisement insnUlcient 

The phrase "three distinct types 
of highways” in statute regarding 
bids on highway contracts must be 
given Us ordinary meaning, and an 
advertised notic’c tor bids on puddled 
macadam surlacc, liltuminous retread 
surtac’e, and bituminous coaled ag¬ 
gregate surface pavement was not 
for "three distinct types of high¬ 
ways” wUhiii that meaning—Put¬ 
man v Murdeii, supia 
71 Ill —Folkc rs V JTulzer, 13 N E 
2d 624 294 Ill App 1 
Oliio—State \ Kuhner, 140 NR ,144, 
107 Ohio St 40b—State v Cleve¬ 
land Trinidad T'aving Co, 171 NR 
8 57, •C') Ohio App 118 
Wish—llfiner v (Maikc County, 241 
T* 971, 137 Wash 194—Wyant v 
Independent Asphalt Paving Co, 
203 P 961, 118 Wash 345 

72. Miss—Board of Sup’rs of Han- 
iDtk County v Cooper, 112 So 682, 
147 Miss 57 

Ttx—W D Pearson & Co v Hutch¬ 
inson County, Civ App , 52 S W 2d 
609, error refused 

73 111—Folkers v Butzer, 13 NE 

2d (.24, 294 111 App 1 
74. Miss —Board of Sup'rs of Han- 
I ock County v Cooper, 112 So 682, 
147 Miss 67 

76. Cal —Hunter v Santa Barbara 
County, 294 P 1082, 110 Cal App 
698 

BiUargement to covor purobMo of 
bonilB 

Addition to contractor’s bid for 
highway construction to save bank 
purchasing highway bonds from loss 
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because of difference between par 
and market value of bonds vitiated 
bid and subsequent proceedings — 
Hunter v Santa Barbara County, su¬ 
pra 

Bid o& behalf of highway ofllclal 

A contract for the performance of 
certain work on a highway is illegal 
and piohibited by .statute where the 
pi rson making the bid was a person 
int(‘T posed, acting in behalf of a 
member of the police jury and the 
ch.iiirnan of the boaid of supfrvisois 
or load (ommission of the road dis¬ 
trict— Hankins v l‘olite Jury Nat¬ 
chitoches T’aiish, 95 So 102, 152 Da 

loot) 

76 Bids contingent on acceptance of 
several bids 

That bid^ wue contingent on sepa¬ 
rate bids on each unit of road eon- 
stiuction being accepted as whole 
held not to v^itiate contract, wh(»re 
commissioners’ court found aggregate 
was lowest and best bid, even though 
no olhi r bidders, submitted sirniiai- 
ly (onting(-nt bids—W 1^ Pearson & 
Co V Hutchinson Counlv, Tex Civ. 
App , 52 S W 2d 509, error refused 

Time of performance 

Where the advertisement makes 
lime of performance an essential 
part of the hid its omission renders 
the hid incomplete, and in such event 
the bid cannot be filled out, oi the 
tinif' of performance inserted, after 
it is opened and received by the 
county board, and an award to such 
bidder is invalid —Root \ Douglas 
County, 180 N W 46. 105 Neb 262 

77. National Industrial Recovery 
Act 

Bids for public corporation’s high¬ 
way Improvement contracts must 
comply with provisions of National 
Industrial Recovery Act. where stat¬ 
ute creating corporation to make self- 
liquidating county highway improve¬ 
ments authorized loan agreements 
with federal governments and re¬ 
ferred to Recovery Act—Tranter v 
Allegheny County Authority, 173 A. 
289, 316 Pa. 65. 
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work IS made, it is not a competitive bid within 
the meaning of the statute 78 

Withdraiml of bids A statute empowering the 
commissioner of highways to regulate bidding, etc, 
authorizes a rule preventing the withdrawcd of bids 
once deposited,70 and such a regulation is binding 
on both the commissionci and the contractor^'' 

Relief from hid One bidding on public work may 
be given equitable rclu f from his bid, if it failed 
to express his real intent at the time he offered it 

(e) Deposit on Making Bids 
Deposits accompanying bids as security that the bid¬ 
der, if successful, Will accept the contract and furnish 
bond may properly be forfeited if the successful bidder 
fails to furnish bond 

Where, in accordance with statutory provisions 
and the notice or adveitisenieni foi bids, bids must 
be accompanied hy certified checks as security that, 
if sutccssful, the bidder will acetpt tin contract and 
file bond as provided, on failure of the successful 
Indder to furnish tin 1»oik1, his check may propcily 
be forfeited^- Inabilit) to scciue a bond will riot 
jrrecliidc forfeitures*^ However, it has been held 
that, if the contractor is allowed to cntei on the 


performance of the contract without having first 
furnished bond, the deposit may not be foifcited*^^ 
If the bid IS withdrawn before its acceptance, the 
dci>osit IS not forfeited and the bidder is entitled to 
Its return 

(f) Award of Contract or Reicction of Bids 

The successful bidder is entitled to the contract, the 
decision of the authorities as to the best bidder is quasi- 
Judicial and will not be disturbed in the absence of fraud 
or abuse of discretion Under many statutes the contract 
must be awarded to the lowest responsible bidder. 

The successful bidder has a legal right to the ex- 
cciiLion of d contract The decision t)f the au- 
ihontics in awarding contracts to the best biddci 
has been said to be quasi-judicial, and conclusive on 
the contractor,and will not be upset by the coin Is 
unless fraiifD^ or abuse of discrttion^^^ is shown 
In the absence of statute, the aulhoritics arc not 
authonzed to give preference to the bid of a resi¬ 
dent over that of a nonresident 

Loiocst 1 csfoii^uhle bidder Under provisions for 
comjietitivc bidding, the authorities gene rail} are 
required to award the contract to the lowest re- 
sjionsible bidder '^iich statutes are as a rule 


78. Ill—Pnrnsli v Miller, 1UH NK 
671 3.U, in 0.10 

79. N Y—K W FoUv (X>nlTa< litik 
("orp V ()i eerie, 177 N Y S 7711, 
lOK Misc 520 

80. N V —13 W J^'olev ronlractins' 
Coip V (iietne supra 

81 . NY—AV P'olev Conliuftln« 
Corp V (iieene, svipra 

82. Aik—null V lload Impiov*- 
inent lli.st No 11, 252 S W 1, J.54 
Ark 27.5 

Kan—JViHrquftto (Iravcl & Con-.tiue- 
lion C’o V llenKtson, 27 4 1’ 252, 127 
Kan 4 02 

Wabh - Hilsi.ul V Kitsap Counl> 
215 1" 12 124 Wash .505 
Sxtensioii of time 

Wlicit bidder on lushway < onlract 
was lequncd to and did mrike dt 
pobil as Kuartinl> that it would exe¬ 
cute thf' contract and fa;ive bond with¬ 
in ten days alter notice of avaid of 
contract, il an crdei hv Iho ho.ard o1 
supervi5i{jrs after fxpjiation of the 
ten days th«it it HU' the bond 'loilh- 
wilh" amounled to exfinsion for lea- 
soniibli limf‘ moro than ten di\s 
udditioiUil was not r^*a*^onal>le, and 
bond hJed theieafter was propirly 
rejocti'd and (he deposit propel l\ 
forfeited —Jackson Countv v Callo¬ 
way At Bounnbel, 96 So lUb. 122 Miss 
206 

83. Wa.sh—Hil.slad v Kitsap Coun¬ 
ty, 215 P 12. 124 Wash 595 

Xnowladflre of defect in proceeding’s 

Where bidder on a fedeial-aid 
highway contract, who was icquired 


to and did deposit a uitified th«<k 
as KiMranlv that if awarded the 
fonlifUt It would exetule Ihi i on- 
tract and ifive bond within ten da vs 
knew that the fecb'i.il authoiMu'S 
had not approved thf plans, (his r.K t 
did not relieve it of the requirement 
to file the l)ond within the time 
agreed or extust delay the real rea¬ 
son ol whi(h was dillleulty in HtM'iir- 
ini; sufTi< lent sureties—Jackson 
(.Nnintv V' Callow.iv & Konnahel, ')(> 
So J(I6, 122 Mws 208 
84. Ark—Burl v Koad Improve¬ 
ment I>ist No 11, 2.5.1 SAV 1. 159 
\ik 275 

85 (la—Slatr Hig-hwnv T>cp.ail 
merit V Mad^oupald Const Co , 
1S7 SK 7U, 54 GaApp 310 

86. Or—Pyle v Keinan. 36 1» 2cl .580, 
14S Or 656 

Effect of failure to file bond 

J*Hitl(s awarded hi#jhWciy lesurfar- 
iiur ioivtin<t liy state highway eom- 
missuiri, which did not withdraw 
luard because of their tailuie to file 
bond vMthin roiiuiud time had vest- 
id ii*;hts in ii.ituie of piop« rt\ rights 
in aw'ard at tunc of tht ir assijfnnient 
thereof to anuthei, nolwithstandlnK 
suth failure ~-l‘>lc* v Kernan, 3b P 
Jd 580 148 Or 666 

Sbehidding: and relettiugr 

Where founty t onirnissionera let 
lonlract and the lax commissioners, 
on petition, disapproved the issuance 
c^f the bonds, the county commission¬ 
ers had authority to receive bids for 
reJtUing the work, the acceptance of 

98 


Iht flr^( Mci having f.iiled tluougrh 
the .ict of tht‘ lax < omniissu>iu r s in 
d]s,ipi)io\ ing the pr()[)osed issui of 
liorids—OTonri )r v TJoard of Com is 
of Allen Counlv^ 142 NK S58 194 

Ind 2 so 

87- NY — Standard Bituhlhu Co v 
Caihsb, 116 NTS 3S6 l6l App 
X)i\ 191, resettled 147 NYS 1142 
afrirmed 10.5 N K %7, 212 NT J7^ 

88 . Ill — l'f'or)le V Kent, 43 NK 7(i0, 

160 III 655 

29 CJ p G08 rote 87 

89. Fla —Subiii ha n Inv Co v Ilvde, 
55 So 76, 61 Fla 809 

29 C I p 608 note 88 

90. Wash — He iner V CJaikt (^ountv, 
241 p 97.3 127 Wash 191 

91. La—Donaldson v Pol hi Jurv' 
of Tangipahoa I’ansh, 10 9 So 34 

161 La 471. 

Mum—State v TUb( oc k, 222 NW 
287, 175 Mmn 590—Stale* \ Bab¬ 
cock 222 N W 285, 175 Minii f)8.{ 
Mo—Siutiaufsky v State -Higiivvay 
Coinmission of Missouri, 159 S VV 
2d 647 

I'a—McNichoI Paving: & Construc¬ 
tion Co \ Hughes, 5.^ Dauph Co 
167 

The purpose of the statute requir¬ 
ing highway construction woik to be 
let to lowest responsible bidder is 
to olitain the best results at the low¬ 
est cost — Leinmger V H L Cannadv 
(^o, 282 r 474. 139 Okl 301—l.ein- 
inger v Ward-Heekman & Brooks, 
282 P. 4C7. 139 Okl 292. 
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mandatory Of course, if the statute is inapplica¬ 
ble to the contract m question and no competitive 
bidding is required, it is not necessary lo let the 
contract to the lowest bidder,and, even under 
some statutes requiring competitive bidding, letting 
the contract to the lowest responsible bidder is not 
required Tn choosing the lowest responsible bid¬ 
der the aiitlionties are not required to select the 
one whose hid is lowest in dollars and cents,they 
may take into consideration the comparative quali¬ 
ties of different materials offered for the money, as 
well as their adaptability to the particular use re- 
qiniccP® So loo they may reject the lowest bid 
if made by one who is not responsible,*^'^ hut they 
may not reject the lowest bid by a responsible bul- 
dti on the ground that such bidder, while responsi¬ 
ble, is not the most responsible of the bidders 
In determining the lowest bidder, the authorities 
may not ado])t a formula or standard other than, or 
different from, that on which the bids w^ore sub¬ 
mitted 

RcjLctton of all bids Under an apiirojiriatc stat¬ 
utory provision, the highway authoiities may reject 
all bids on certain projects and do the w^ork by day 
labor, but they must in such case follow the statu¬ 
tory directions as to the filing of the plans, specifica¬ 
tions, and bids, and the reasons for rejecting the 
bids 1 


(4) Form and Execution of Contract 

statutory provisions as to the form or manner of 
executing the contract must be complied with. The con* 
tract must be m writing, if the statute so requires, and 
must be executed by one who has such authority. 

Statutory ])rovisions as lo the form or manner of 
executing contracts of the character under con¬ 
sideration must be complied with - If there is no 
prescribed statutoiy form of contract, the form may 
be determined by the contracting authorities sub¬ 
ject to the statutes under which they act ^ Where 
a statute dispenses with competitive bidding in the 
case of work done by the municipality and paid 
for by the day, a formal contract entered on the 
minutes of the commissioners’ court is not required 
for work so done ^ A statute providing that the 
contract shall he executed within a stated time after 
award does not invalidate a contract executed by 
both parties after the expiration of such time ^ 

Under the exiiress provisions of some statutes, 
contracts for road w^ork, at least where they involve 
more than a stated amount, must be in writing ® 
Howcvei, It has been held that a contract for or¬ 
dinary rejiaiis, when the eni])lo\ment of laborers is 
necessary, need not he in writing ^ Where the sign¬ 
ing of a fotmal contract is lequired, ordinarily there 
can be no contract until this is done ^ Under some 


92 \il<—Ij<*onarOI v Slate, .SO SW 

2d SOS, 185 Ark SOS 

93. Ntb' Clu'ru'j v Hoard of Sup'rft 
(»f Huffalo C’ounty, 243 N W 8M, 
123 Nth 624 

94. Ala—Mitchell v Walden Motor 
Co 177 So 1.51. 235 Ala 34 

95. Ala—Mitchell v Walden Motor 
(\> . supia 

20 C .1 p 606 note 80 ff] 

96. Ala—Mitt h( 11 v Walden Motor 
Co &UplH 

Wliere materials offered are the same 

Ho.ird ol t>up< rvisois was ht'ld not 
justiiied in r«‘jL< linK hid of lowest 
hlddt'T on ttinlr.ict ft)T Kiiveling^ of 
hif^hway and .twaidinn contract lo 
next lowest hiddt'r tin ffiound that 
such bidder W'oiild furnish a better 
grade of gravel Irorn liis pits, where 
hoard was fully protected by spec ih- 
cations lor kind and qunlitv of grav¬ 
el, and it was not stipulated in con¬ 
tract let to such bidder that gravel 
should come from his pits or any 
paiticular place—Standard Highway 
v T^olice Jury of Tangipahoa 
Parish, 103 So 819, 15S La 294 

97. Fla—^Willi.s V, Hathaway, 117 
So 89, 05 Fla 608 

How respoxuilhlUty determined 
In determining responsibility of 
bidder for contract, state road de¬ 
partment should ascertaih degree of 


t \perience, rt pulation, posst ssion of 
facilities, outstanding obligations, 
obligations assumed oi to be as¬ 
sumed, integrity of credit and other 
matters—Willis v Hathaway, su¬ 
pra 

98. T^a—Standaid Highway ('o v 
Polite Jiir\ ot Tangipahoa Pai ish, 
103 So 810, 158 La 204 

99. NY —Standard Oil Co of New 
York V Morns, 272 N Y S 4 42, 151 
Mist 31.5 

I’a —Shirenian v Scott, 53 Dauph 
Co 19 

1. Mith—Hoard of Hoad Com'rs of 
Wavne County v Lingctnan 201 N 
W 879, 203 Mith 229 

2. Miss- State v Vit «•, 15 So 129, 
71 Miss 912 

29 (^J p 606 note 73 
Separate contracts for material and 
constmction work 

An/ — 13one v Hackett, 185 P 131, 
20 Anz .587 

3 Ind—State v Wright, 176 NE 
66(>, 97 Ind App 060 
4. Tex—Williams v De Fet, Civ 
App , 77 S W 2d 729 

6. NJ—Black V Atlantic County, 79 
A 888, 81 N J Law 444, reveising 
76 A 339, 80 N J Law 29 

6. Ga —Ward v State Highway 
Board, 167 SE 328, 172 Ga 414— 
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Fa\ci V Citv of Washington, 126 
SE 4b4, 150 Ga 568 
HI—Parrish v Miller 168 NE 671, 
.336 HI 630 

Ind—Stale v Wnghl, 175 NE 666, 
07 Tncl App (»6() 

La—Polite Jurv of Parish of Avov- 
files V (laspaid, 108 Ho 128, Ibl 
La 70 

7. I’a —Sw^anoy v Georges Tp, 97 
Pa Supi'r 144 

Hiring at fixed compensation 

In lunng plaintiff .it fixed compen¬ 
sation for purpose of maintaining 
and rejiairing highways In special 
road distrut. board of such district 
was discharging "mandatory” duty 
of maintaining and keeping roads in 
rt pair, and was not required to con¬ 
tract in wanting for such hiring in 
order that expenses so incurred 
should be paid—Hivler v Special 
Hoad Diwt No 1. Newton County, 
Mo App 16b S W 2d 950 

8. Conn—Kelley v Torrington, 68 
A 855, 80 Ctinn .378 

Binding agreement to execute for. 
mal contract 

If a statute makes the execution 
c>f a formal contract a prerequisite 
to a binding agreement for the con¬ 
struction of a highway, the exchange 
of promises between the proposed 
contractor and the commission for 
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statutes the contract must be recorded.® 

A contract executed by one without authority is 
invalid In making the contract, the members of 
the hoard or body authorized to do so must act as 
a body and not as individuals,^^ hut if the board or 
body appoints or authorizes an agent to act for it 
a contract entered into by such agent is valid 
The action of the board must be taken by proper 
vote 13 Under some provisions it is held that a 
recorded aye and nay vote of the board is essen¬ 
tial,!^ but under others it has bten held that the 
absence of the fcjrmal minutes of the board’s ac¬ 
tion IS not fatal 

Whether or not the dealings of the parties have 
resulted in a contract is determined by the rules ap¬ 
plicable to contracts generally 

Ihf porformance of tho work on 
affre eel trrms m/ilcL's a tundlnff aprf e 
ment to t‘xpcu((‘ tlie foinial (ontrart, 
for hrpa< h of which iho contractor 
can recover a^tiinat the stdt<* — Hol- 
mar Tontiaetinf; Cu v Stale, ISO N 
YS 734. 104 AppDiv 69 

9. T^a—I’oliro Juiv of Parish of 
AvoyelU'R v Gasparcl, KiS So 128, 

161 l^a 70 

10. Ky—Fio\d (\)untv v Allen 126 
SW 124, 137 Ky r»7r>, 27 
NS, 1125 

20 r 1 p 60o note 72 
Authority to contrjnt see supra sub¬ 
division b of this section 

11. Okl—Hoard C'f Pontotoc ('’ounty 
Oom'rs V Witherspoon, 116 P 2d 
719, 189 Okl 277—Hoard of Coun¬ 
ty Com’ra of Pontotix C’ouiitv v 
Caiev, I-.oml)ai d, Young & Co, 61 
P 2d 7*n>, 178 Okl 13 

Tex —WtJlianis v He Fet, Civ App , 

77 SW2d 729 
29 C J p 605 note 72 |a]. 

Contract held valid 

Absence ot one of three countv 
conunlhsioners at time of sjpninK 
contract with c«)ntiHC|f)i for (on- 
Btruction of countv road did not ren¬ 
der contract Invalid—Oarr v Fuls, 

133 A 150, 286 Pa 137 
Contract held Invalid 

Contract of road miprovement dis¬ 
trict, signed bv two commissioners 
only, at diftermt times and places 
fllgnaturc's n<U l)eing obtained as re¬ 
sult of action of board of cornmiM 
Bioners at meeting at which all wort' 
present or of Mhich all had notice, 
was held invalid—McOorv v Rich¬ 
land Tp Uonci Improvement Dist , 

284 SW 727, 171 Ark 460 

Castom of honorinir oontraots by In¬ 
dividuals 

The fact that It has been the cus¬ 
tom of the countv commissioners as 
a body to honvu contracts made bv 
its members as individuals in excess 


(5) Contents 

It the contract ie unreasonable op reckleesly Im¬ 
provident It will not be enforced against the state or 
municipality. The provisions of the contract must con¬ 
form to all applicable statutes, to the bond election no¬ 
tice, and to the specifications on which the bids were 
had. 

Ihe provisions of the contract must conform to 
all applicable statutory regulations ! 7 the ab¬ 

sence of express statutory provisions the conditions 
of the contract may be determined by the highway 
authorities within the requirements of the statutes 
under which they are acting If thq contract is 
unreasonable or recklessly improvident it will not 
be enforced against the state or municipality 
While It has been held that a contract for or relat¬ 
ing to the construction, maintenance, or rcjiair of 
highways must be definite as R) what is authorized 
and required to be done,“<^ it has also been held that 

ing by offerco, to furnish mutenaK 
needrd on specified highway (on- 
struc'lion pioj/'ct nt pru es quoted 
constituled binding ronlratl sulficienl 
to sustain judgment against offeree 
for price of su h maltiials, regard¬ 
less of ofttree’s intention—Ver- 
schovle v Ilolifield, Civ App, 90 S 
W 2d 907, modified on other giounds 
123 SW2d 878, 1 12 Tex 516 
Contract bold not to exist 
Wheri' (ontrsctois foi tonstrut tion 
of a road l>y a load iinpiovemcnt dis- 
trut, lor vvliKh th<y gave a bond, 
sigrud as suntim by dti/ens of the 
counl>, w<.r«' orallv promised i>v the 
county judgt‘, on thiir thieal to 
abandon thi‘ contract, that if they 
would perform he w'ould allow them 
"all he could" or "whatever the 
countv could iviy" out of the county 
funds such pi oniise clid not create a 
con I met, being too indeflnite, and 
also giatuJtous, in that the load dis¬ 
trict alone was iiound to pa\ under 
the contract—Kcbols ^ Helton v 
Hincolii (V>unlv, 241 SW SSI, 151 
Ark 142 

17. Cal—Southern California Roads 
(V> V Mcf;ujre 39 I’2d 412 2 Cal 
2d 115 

18. Ind--State v Wrjght, 175 NE 
66b, 97 Ind App bCO 

Pa—Commonwealth v Eastern Pav¬ 
ing Co, 13fi A 853, 2S8 I’a 571 

19. Ark—McCiorv v Riehland Tp 
Road Improvement Dist , 284 S w 
727, 171 Ark 460—Howman Engi¬ 
neering Co V Arkansas A AHssoun 
Highwav Dist. 235 SW 399 I 5 i 
Ark 47 

£0. Mo—Sandy Hites Co v State 
Highway Commifcslon. 149 S W 2d 
828, 347 Mo 954, tranBferrc‘d bee 
App, 128 S W 2d 646 
Tex—Owen v Fleming-Stitzer Road 
Huilding Co., Civ App,, 25U S.W 
1038. 


of their authontv cannot validate the 
transaction—(loss v Fannin County, 
TcxCivApp. 24 4 SW 204 

12 . Tex—Coryell County v Burke & 
Coibctt, Civ App 4 S W 2d 283, 
error dismiss(‘d—Orange Countv v 
Hogg, Civ App, 269 SW 225 

13. N J —Ruby v Hudson County, 
97 A 289, 88 N J Eaw 481 

29 C J p 607 note 84 

14. Ohio—State v Hahn Const 
Co. 19 Ohio App 255 

15. Pa—Oair v Fuls, 133 A 150, 
286 Pa in 

Direotiona as to proaecntlon of work 

Where then is a valid c contract be¬ 
tween a board of county commission¬ 
ers and a conlra< tor for the construc¬ 
tion of a luildic road which contiact 
rc^berves to the commissioners and 
thcMi enginc*er the direction super¬ 
vision, and contiol of thc^ work In a 
iTicinner spec ilicallv detailed in the 
contract itself directions given by 
the board oi Its eriginc*er, under such 
rescTvc d powci are not reciuircd to 
be entc*rcd on the minutes, or to be 
in writing, in the absence of express 
provlfaions in tiie statute or the eon- 
tract to that etteei—Putnam v 
Hoard of Corn'rs of l^aulding Countv, 
130 NE ]b5. 102 Ohio St 45 

16 . US—Jont sboro-Nettleton Road 
Improve mt‘nt Hist v Klyce, CCA 
Ark , 15 F 2d 918 

('•nl—Burr v Paoihc Indemnity Co. 
App, 133 P3d 24, prior opinion 
128 P 2d 26 

Contracts held to exist 

(1) Better offc-ring to furnish 
equipment and lul>or to remove bridge 
for stated sum and highw'av contrac¬ 
tor's acceptance written therc*on was 
held to constitute complete contract 
—State ex rel Concrete & Steel 
('‘onst Co V Southern Surety Co, 
294 SW 123. 221 Mo App 67 

(2) Written ofter, accepted in writ- 

100 
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such definiteness is not entirely indispensable ,21 and 
that in the exercise of a proper discretion the con¬ 
tract may be written on a unit basis, that is, an 
agreed sum to be paid for each unit completed, 
without any stipulation as to the number of units 
that will be required or the total amount to be 
paid 2- 

The contract must provide for the construction 
or improvement of that road contemplated and de¬ 
scribed in the proceedings authorizing the work 23 
So a material variance in the route of a road from 
that prescribed in the act creating the road district 
renders the contract void 24 Where, after the con¬ 
tract is entered into, material changes respecting the 
roads to be improved are made by statute, the con¬ 
tract becomes ineffective and cannot bind the con¬ 


tractor.25 The contract must conform to the bond 
election notice2® and to the engineer’s estimate.2'^ 
It must also conform at least substantially to the 
specifications on which the bids were had ,28 it is 
invalid if It contains new specifications beneficial 
to the contractor,2*^ and the specifications cannot be 
altered without new advertisement and new bids 2 ^ 
The contract must be the one offered by the ad¬ 
vertisement, and any material departure therefrom 
invalidates the contract 21 

The validity or necessity of particular provisions 
in road contracts have been considered by the 
courts,22 among them being provisions dealing with 
the effect of the contractor’s failure to complete 
the work,23 provisions as to payment,24 a provision 


21 . Okl—Li(*ining:er v H Tan- 
nady ('’o , 282 P 474, 139 Okl 301— 
LeminKoT v Ward-Peokman & 
Prooka, 282 P 467, 139 Ok] 292 

Beason for rale 

•The nature of the work involved 
In the constiuctlon of a state hij?h- 
wa> system is .such thdt no definite 
contia<t can be agreed upon, and a 
contra< t for .su^ h work must he suffi¬ 
ciently elastic to provide for lh< 
correction of cnffineerinK errors and 
chnnt,es in plans ”--Oieen-Poots 
Const Co V State Highway Com¬ 
mission, 25 I' 2d 783, 786, 16.5 Okl 
288 

22 Okl — Ok en-Pools Const Co v 
State Hi^hviav Commission, supra 
—L^ininfrer v H L. Cannadv Co , 
282 1* 474, ri9 Okl 301—LieininKei 
V Ward-Peekman & Brooks. 282 P 
467, 139 Okl 292 

23. Mo—Platte Citv Ben Assess¬ 
ment Special Road I>isl of I’latto 
County y Couch, 8 S W 2d 1003 
.t2(l Mo 489 

24. Ark—Avontt v Dodd, 265 SW 
70, 1(.5 Ark 553 

25. Ark —Southern Surety Co a 
D ardanelle Hoad Impioyemcnt 
Dist No 1, 276 SW 1014, 169 \rk 
755, 42 A L R 299 

26. Cal —Hunter v Santa Barbara 
County, 294 P 1082, 110 Cal App 
698 

27. N Y —Harvey v Duffey, 168 N 
YS 814, 101 MIsc 641, affirmed 
168 NYS 1124, 182 App Di\ 90i 

28. Da—Donaldson \ I’oUce Jury of 
Tangipahoa Parish, 109 So 34, 161 
La 471 

Pa—Oarr v Fuls, 133 A 150, 286 
Pa 137 

20 CJ p 607 note 81 

29. La—Donaldson v Police Jury 
of Tangipahoi Parish, 109 So 34, 
161 La 471 

Mo—Spiicaufsky v State Highway 
Commission of Missouri, 169 SW 
2d 647. 


30 La —Donaldson v Police lury of 
Tangipahoa Parish, 109 So 34, 161 
La 4 71 

Miss—Board of Sup'rs of Hancock 
County V Cooper, 112 So (>82, 147 
Miss 57 

Va—Ragland v (’’ommonwealth, 200 
SE COl, 172 Va 186 

31. La—Donaldscm v Police Jury 
(*f Tangipahoa Parish, 109 So 34, 
161 l.a 471 

Miss—Board of Sup’rs of Hancock 
(^>untv V Cooper, 112 So 682 147 
Miss 57 

Mo—Spite aufskv v State Highway 
Commission of Missouri, 159 S W 
2(1 647 

N 1 —(Jodfrev \ Atlantic County, 99 
A 843, 89 NJI.aw 511 
X>a—Cnrr v Fuls, 133 A 150, 286 Pa 
137 

32. Wash —CovIe Const Co \ 

Skagit CounU, 32 P 2d 106, 177 

Wash 520 

ProviBioiu held valid 

(1) A provision in a government 
contract that the contractor ‘will 
make- no claim against the United 
Stales by reason of estimates, tests, 
or rc'pr esentations of any officer or 
agent of the United Slates” is valid 
and binding—Southern Surely Co v 
U S . 76 Cl Cl 47 

(2) In view of the statute as to 
bond of highway contractors, a high¬ 
way construction contract dividing 
the work into sections of three miles 
each, to he paid for in full as com¬ 
pleted, wa.s not in\alid as Insuffi- 
cientH safeguarding the county’s In¬ 
terests —Owen v Fleming-Stitzer 
Road Building Co , Tex Civ App , 250 
S W 10.^8 

33. ProvlBlons held valid 

(1) Provision of highway construc¬ 
tion contract that, if contractor did 
not properly perform contract, state 
highway engineer should give notice 
in writing to contractor and his sure¬ 
ty of such delay, neglect, or default, 
and that, if contractor did not with¬ 
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in ten-day period proceed In accord¬ 
ance with contract, then state high¬ 
way commission .should have author¬ 
ity, without violating contract, to 
take prose(‘ution of work out of con¬ 
tractor’s hands and enter into agree¬ 
ment for (omplction of tht* (ontrnct 
was le.isonahh' and valid—Fort 
Worth Nat Bank v State, Tex Civ 
App, 158 S W 2d 885, error refused 

(2) Where a road improvement 
contract piovided that, if the con¬ 
tractor’s tonduct should result in 
annulment of the contract, the road 
district (ould comphlc the w’ork and 
(haig(> the cost to the contractor hut 
leciprocallv provided that, if the 
(ost of doing the work by the dia- 
tri(l was less than tin* (ontracl price, 
the contractor could recover the 
differt'nce, such provision was held 
a valid stipulation as to measure of 
damages—P(*rduo & Hill v Road Im¬ 
provement Dist No 1 of Cross Coun¬ 
ty. 251 SW 886. 159 Ark 117 

(3) Other provisions—Duncan v. 
Clarv 254 P .386, 123 Kan 24 

34. ProvisioiiB hold valid 

(1) Highway pavemi nt contract 
I>ro\icling lhal contractor’s unit con¬ 
tract pri( e would be considered as 
full (ornpf'nsation for all rnateiialB 
and other items entering into the 
((»nstru( tlori of pavement, and that 
no additional t ompensation would be 
allowed for any excess thickness was 
neither prohibited nor ilhgal —Sandv 
Hites Co v State Highway Commis¬ 
sion, 149 SW2d 828, 347 Mo 954, 
transfeiied, see, App , 128 S W 2d 646 

(2) Contract under whirh highway 
commission extended highway con¬ 
struction contract at unit prices, 
faithfully complied with by contrac¬ 
tor. was approv ed by court —Lein- 
inger v H L Cannady Co, 282 P. 
474, 139 Okl .501— Lelnmger V Ward- 
Beekman & Brooks, 282 P 467, 139 
Okl 292 

(3) Other provisions—Gulf Bitu- 
lithic Co V Nueces County, Tex.Com. 
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requiring the contractor to purchase bonds,a pro¬ 
vision obligating the contractor to pay for labor 
and material,36 a provision requiring the contractor 
to carry public liability insurance,37 a provision for 
the retention of a percentage of the contract price 
to satisfy liens,38 a provision prohibiting assign¬ 
ment of the contract or of moneys payable thereun¬ 
der,39 a provision for arbitiation,'^® and a provision 
requiring the county to pay the premium on the 
contractor’s bond'll 

d. Modification and Abrogation 

A contract for road work may be canceled by mutual 
consent An agreement to modify the contract must be 
supported by consideration, and may be required to be 
in writing Under a reservation of power to change plans 
and specifications, only such changes may be made as 
do not change the essential terms of the contract 

A conlract for rotid work may be canceled by 
mutual consent ^3 Such a cancellation terminates 
the contract,^^3 liability of eithei ]).irty can 

be jiredicatcd thereupon'^'* A leservation in a con¬ 
tract of a right to annul it on the occurrence of a 


stated contingency may be waived Where a con¬ 
tract fails to obtain the required approval, and a 
new contract is executed following the former in 
most essentials, the first contract is unenforceable 

Modifi(att()n Tn the absence of a provision au¬ 
thorizing it to do so, neither the board of commis¬ 
sioners nor the person appointed by it to superin¬ 
tend the actual work of construction has power to 
change the terms of the contract after its execution 
by the parties, so as to bind the county '*7 Where 
a statute lecjuires that public contiacts be in writ¬ 
ing, and a road contract piovides that modifications 
shall be in writing, such provisions are mandatory 
and oral changes in the contract .ire ineffectual 
An agreement to modify the contract must be sup¬ 
ported by consideration 

Proviuon for chanqcs in plans and spccificatwns 
Under a contract so providing, changes may be 
made in the specifications by the person or body 
designated, and such changes are binding on all 
parlies Such changes, however, may not be ar- 


App , 11 S W 2cl tO'j, (''iv 

App, JS7 S W 74 7 
Provisions held Invalid 

(1) Uiidei a slalutt pioviding that 
construction of his’hwavs shall be 
under foniract to tin lowest lespon- 
sibb' bidder aftoi thirty days’ ad¬ 
vertising, or under a wape sAstem by 
tho board of huporvlsors without a 
contiact, a pro\ Isioii ot a road <'on- 
Btruction (ontract that extra work, 
which could not bf covered by tho 
various itmis. or combination of 
Items foi vvhh h ttiere w^as a contract 
unit price, was to be paid foi on a 
cost plus basis was invalid—Green¬ 
lee County V Webstei, 215 P 161 25 
Atiz ]s:i 

(2) (^intraft by county to finance 
project and pn perctnlaK:e of profits 
to (ontiactor was held unenforceabb 
—Hanick v Marlon (^ounty, 278 S W 
720, .U2 Mo 73 

35 Tex—Owen v Fleinlnj^-Stitzer 
Hoad lUiiUlinK Co, Civ App, J50 fc» 
W 10 18 

36. Oi —Fitzgerald v Neal. 231 P 
645, 113 Oi 103 

Provisions held compulsory 
lowai—Mc'braaka Culvert & Mfg Co 

V PYeeinan 198 NW 7, 197 Iowa 
720 

37. US—U S Fidelity & Guaranty 
Co V Pohenv, C C A Mont , 123 P 
2d 746, afiiiming, DC, Doheny v 
U S P^idellt> A Guaranty Co, 34 
F Supp 888, and certiorari denied 
62 set 905, 316 US 817, 86 L Ed 
1216 

38. Wash — Maryland Casualty Co 

V Washington Nat Bank, 159 P 
689, 92 Wash 497 

39. Mass — Old Colony Crushed 


I Slone Co v Cronin 176 NE 801, 

I 276 Mass 221 

4a Provisions held valid 

(1) Clause for (on<liisive aibitia- 
tion in <ontrncts with cb partment of 
highways was valid so as ici prevent 
eonliactor from piesnnting claim to 
auditoi and tieasurer - Common¬ 
wealth V Union Paving (\), 116 V 
856, 288 Pa 577—(Nnnmonwealth v 
J^]aste^n Paving Co, 136 A 85.1, 288 
Pa 571 

(2) The validilv of such a clause 
is not aflected bv d<slgnatlon of com¬ 
missioner of nighwass as arbitrator 
—Commonwealth v E.istein Paving 
Co. 136 A 853, 288 I>a 571 

(3) Provision in contract lietween 
state road commission and highway 
contraitor that made commission’s 
engineei arbiter of dittcn net's which 
might ai ise as to mateiials cir work 
would bt upht'Id as valid as against 
contention that it was unwise jioliev 
to invest employee of ont til con¬ 
tracting parties with such broad pov\- 
ers—Campbell Bldg Co v State 
Hoad (’'ommission, 70 1’ 2d 857, 95 
Utah 242 

(4) Other cases—Owen v Flem- 
ing-Slitzer Hoad Building Co, Tex 
(hv App 250 SW 1038 
Provlgion affirmed by salt on contract 

Hoad coniiattors suing the state 
on construction contract must he held 
to have affirmed provision in state 
highway department's standard spi*- 
cifleatlons, which were attached to 
and made part of the contract, giv¬ 
ing engineer broad powers to decide 
ciuestions arising under the contract 
—Martin Bros v State, Civ App , 146 
S W 2d 782, reversed on other 
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giounds Slate v M.iTlin Bros 160 
S W Jd 58 138 Tf\ 505 

41. ProvisHms held not Invalid 
T«x — Owen v Fb ming-Sl ilzer Hoad 

Jhiilding (\), Civ App, 250 SW 
1038 

Contractor’s bonds generally see in¬ 
fra § 210 

42. NY—People v^ Hockweiod, 214 

NYS 129 126 Mise 512 

43. NY—I'lMiple v Hotkwood, su¬ 
pra 

Where a new agreement !■ Bubsti. 
tnted by e einsent for an e)ld contrael, 
the latle'r is €ibre)gate*d — bihnson v 
Gila (\)untv, 1S5 P 929, 21 Ariz 136 

44. N Y --I’eople v Hockwood, 214 
NYS 1 29, 126 Mise 54 2 

45. US — A H "ioung Ceinst Co v 
He)nd Improvement Disl No 2 
Johnson County, ArK , CCA Aik, 
297 F 127 

46. US—Federal Bridge Co v Ilari 
son County S 1>, CCA SI), 298 
V 921 

47. Ind—Board of Jackson Countv 
Com’rs V Branaman, 82 N E 65, 
169 Tnd 80, supeiscdlng App 79 
N E 923 

48. Kv --Clark Countv C^onst Co v 
Slate Highway Cemirnisslon, 58 S 
W 2d 388, 248 Ky 1.^8 

49. US—Jonesboro-Nett Jeton Rond 
Improvement Dist v Klyce, C C A 
Ark, 15 F2d 918 

Or—State V American Surety Co of 
New York, 300 I’ 51J, 137 Or 394, 
rehearing denied 2 P 2d 1116, 137 
Or 394 

5a Or—Pyle v Kernan. 36 P 2d 680, 
148 Or 666 

Tex — Brarnrner & Wilder v. Lime- 



40 C J S. 


HIOHWATS 


§ 208 


bitrary,5i or fraudulent or grossly erroneous, ^2 or 
such as would substantially alter the terms of the 
contract or require the contractor to discharge bur¬ 
dens which he did not contract to assume It is 
within the power of the highway commission to 
provide in its specifications and contracts for sup¬ 
plemental agreements to take care of price adjust- 
ments found necessary in the course of the work ^4 
Changes which do not materially alter the contract 
do not require readvertisement^^ or approval by the 
jiersons or bodies whose approval is essential to the 
validity of the contract in the first instance 

Ordinarily a highway contractor whu has re¬ 
ceived the benefit of a change in ])lans and specifi¬ 
cations by receiving the award of the contract will 
not be heard to comfilain of the invalidity theieof,*'*'^ 
but this ]jrinciple of estoppel will not apply where 
the change is against public ])olicy 

e Assignment 

The assignee of a road contract acquires no gieater 
rights than the contractor had 

Where the statute or contract so provides, an as¬ 
signment of a road contract is not valid unless filed 
with, and consented to in writing by, the highway 

stdiu' Counlv, Civ \pp , 24 S W 2d 
09, crior dismissi d 

51. Ind—Sltito \ ’VN’rifiht 175 N K 
666, 97 Ind App ()()0 

Wis—Sttilf' f \ rf 1 li.ithrTs v Smith 
290 N\V 43, 238 Wm 201 

52. \Vis—Stall fx rid v 

SinUh, supra 

53. An/--Groonloe Gountv \ Web¬ 
ster. 210 r 161, 25 An/ ISJ 

Ttx—Martin Hios v Slate, Civ App . 

146 S \\ 2d 782, levused on othei 
grounds State v Martin liros , 160 
SWJd 5S. 13S Tex 505 
When rule strictly applied 

Rule rtiiuinriR substantial eon- 
formilv to hiKbwny lontract plans 
and specifications originally proposed 
should he ipplied more stiictly 
where right to inter into contiatt is 
challenged at inception of proceed¬ 
ings than where no question of sub¬ 
stantial conformity was laisid before 
completion of woik—I’vlt v Kerrian, 

36 V 2d 580, 14S Oi 666 

54. Tex—State v Martin Rros 160 
S W 2d 58, 138 Tt x 505, reversing 
Mai Lin Rro*" v State, Civ App, 

146 S W 2d 782 

WiR—Stall ex rel Taitbers v Smith, 

209 N W 43, 238 Wls 201 

55. Or—PvU* V Kernan, 36 2d 
580, 148 Or GG6 

50. Wis—State ex rel Lathers v 
Smith, 299 NW 43, 238 Wis 291 

57. Or —Pyle v Kernan, 36 P 2d 
580, 148 Or 666. 


department,^® but such a provision may be waived 
by the state The assignee acquires no greater 
rights than the contractor had In the absence of 
any provision to such efifect in the assignment, an 
assignee is not liable for money borrowed by bis 
assignor, the contractor 

f. Construction and Operation Generally 

A contract relating to work on public highways is 
to be construed and given effect in accordance with the 
rules governing contracts generally 

A contract between the state or a municipality 
and individuals for road work must be construed, 
and the liabilities thereunder determined, by the 
same rules as govern contracts between individu¬ 
als Thus It has been held that it will be con¬ 
strued strictly against the party preparing it,®^ that 
It will be construed with reference to the law un¬ 
der which It was written®^ and which thus becomes 
a part of il,®^ and that it will be construed in ac¬ 
cordance with the constriiclion given it by the par¬ 
ties In an action on the contractor’s bond, the 
contract should be construed most strongly against 
the surety company 6^ Particular provisions in road 
contracts should be reasonably construed m view of 
all the circumstances^® An administrative con- 

La—Lane v E J Deas Co, 125 So 
514, 12 La 4pp 382 
VC—Hughi*s \ Robirt G Lassiter 
A i\i , 137 SE 806, 103 N C" 651 

66. Tex—Winder Bros v Sterling 
12 S W2d 127, 118 Ti x 268, affirmed 
14 S W 2d 802, 118 Tex 268 

67. Ind—State v Si oft Const Co, 
174 NE 420, 07 Ind App 652 

Ohio—State v Harlan, 174 NE 366, 
37 Ohio App 222, error dismissed 
Harlan v Sta<c 177 NE 636, 123 
Ohio St 665 

68. \rk—Noiton'v Maryland Cas¬ 
ualty Co, 32 SW2d 172, 180 Ark. 
609 

Contractor’s bonds and actions thi re- 
ori sei infra 5 21fi 

69. Mo—Webb-Hoone I’aving Co v 
Stall Highway Commission, 169 S 
AV 2d 336 

J‘a—Shiienian v Si ott, 63 Dauph 
Co 19 

Ti X—\V L I’l arson & Co v Ilutih- 
inson Countv, (hvApp, 52 S W 2d 
509 trror refused 
29 C J p 608 note 2 
Covenant as to rigrht of way 

Highway contract hold to contain 
implied lovenant requiring stale to 
piovide light of \^ay to enable eon- 
traitor to prosecute work to utmost 
advantage—State v Feigel, 178 NE 
135, 204 Ind 438 
“Agerregrate” 

A contract between the state high¬ 
ways department and eonstrui tion 
company, which required company 


58. Or—Pyle v Kiin.in, supia 

59. NV—(V>optr-Smll Co v Stall 
211 NYS 811. 125 Misi 715 

60. Ne\ -Lccih v Armstrong, 28 1 

P 396 62 Nev 125 rehearing de 

nied 287 1» 174, 52 Nev 125 

61. ITS—Southirn Surety Co v U 
S , 75 ('■l Cl 47 

Tow'a—Monona County v O’Connor, 
215 NW 803 205 Iowa 1119 

62. \ik—Norton v Maryland Cas¬ 
ualty (\>, 32 SW2d 172, 180 Ark 
609 

63. Iowa—Monona County V' O’- 
(^)rinor, 215 N AV 80 3, 205 lowsa 
1119 

Mass—Inhabitants of Town ot New¬ 
bury V Lincoln, 177 NE G14, 276 
Mass 415 

NC—North ('arolina Highway (^)r^- 
mission V Rand, 143 SE 851, 195 
N C 799 

AA^is McHonald v State, 235 N W 1, 
203 Wis 649 

64. (is—MacDougald Const Co v 
State Highway Dipartnient, 2 S 
E 2d 197, 59 Oa App 708, ri versed 
on other grounds State Higliway 
Deparlmint v MacDougald Const 
Co, 6 SE2d 570, 189 Ga 490, 137 
A L K 520, mandate conformed to 
MacDougald Const Co v State 
Highway Department, 7 S E 2d 292, 
bl GaApp 672 

65. Iowa—Monona County v O’Con¬ 
nor, 215 N W 803. 205 Iowa 1119— 
Nebraska Culvert & Mfg Co v 
Freeman, 198 N W 7, 197 Iowa 720 
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struction of a similar contract may be considered, 
but It cannot be followed if it is contrary to the 
law'^o Other instruments, such as plans and stand¬ 
ard specifications, blueprints, notices to contractors, 
etc, should be read into the contract,*^! at least 
where the cuntract^^ or the advertisement for bids^S 
refers to them as beiiip^ part of the contract, hut 
•standard specifications and provisions will yield to, 
and he supei seded hy, specific provisions in the con¬ 
tract A provision in a contract that the decision 


of a designated highway official on any question 
connected with the execution of the contract should 
be final and conclusive authorizes such official to 
construe the contract along with the specifications 
considered as part of it in determining any such 
questions 

Operation and effect. The operation and effect 
of a contract for road work are governed by the 
rules applicable to contracts generally 


to u«3P a certain amcaJiu of “aR-gre- 
gate" in oonstriK ting high wav, was 
(onatruatile as authorizing cornparn 
to use Slone aggregritc, and not slag 
uggiegat* whl< h wa^ nioio exten¬ 
sive—MtK Doiigald (Vinst (^) v 
State Highway Department 2 S Jil 2d 
197, fiS <ta App 708, reversed on oth¬ 
er grounds, State Highway Depart¬ 
ment V Maf Doiig.ild Const (^o , 6 

S 1-: 2d 570. ]89 Da 490 I'H ADR 
52(1, mandate conlornud to Mac- 
Dougald Const Co v Stale High¬ 
way Di'partmiut, 7 S K 2d 292, 61 
Or App 072 

Whether contract one of sale 

That highway < onstuu tion con¬ 
tract requiring eonsiiuction fomp.inv 
to furnish teilain road building ma¬ 
il nals in Uie quantitus spec ifled and 
to do the work and to turn over to 
commons tall h a computed highway, 
fixed spt*cili( pric(‘ for gravel fur¬ 
nished thereunder did not make the* 
tontratt a "du isibU eontratt," pai t 
of it for tlie snU' of gravel wheie 
auth prke was not for the giavel 
furnished alone but for gravel sup¬ 
plied compute in plate, and fixing 
of price of gravel was method adopt¬ 
ed in conjunction with fixing unit 
prices foi other matiiials and for 
llriisht'd portions of work to detfi- 
minc total < omju nsat ion to W'hich 
company would b< <ntitltd on toni- 
pletion of woik^—Town of Saugus \ 
It reiini & Sons, 26 N K 2d 1, 305 
Mass 403 

70 Mo—Cameron, JtiMt* &. Co v 

State Highway Commission, 166 S 
A\ 2d 458 

71. Ca—MacDougald Const Co v 
Stalt' Highway Depditnieiit, 2 S 
H 2d 197, 59 Da App 708, reversed 
on tdber grounds State Highw^av 
Dejiartmt nt v Mat Dougald Const 
Co, C SK2d 570 189 Da 490. 127 
ADR 520, mandate t onformed to 
MaeDt)ug<ild Const Co v State 
Highwav Department, 7 S K 2d 292, 
01 Da App t>72 

WIs—State ex rt 1 Lathers v Smith, 
299 NW 43, 238 Wis 291 

Where the contract le Inconsletent 
with the notice to bidders, the con¬ 
tract Is controlling—Dood Roads 
Engineering & Contracting Co v 
State. 29 N r S 2d 848, 17(> Misc 1012 
Xrnoficlal estimate 
Although the highway department 


> made preliminarv estimates as to the 
nature of the work foi the purpose 
of advertising for bids for the < on- 
.struction of a highway on a *<lassi- 
n«‘d” basis and cmgineers in depart¬ 
ment told an excavation contractor 
that he* could rel> on estimation no¬ 
tice, before contractor made his bid, 
requiring bids tci be made on an “un¬ 
classified" basis amounted to expicss 
notice to conirnotor that he acted 
at his own iisk, regardless of esti¬ 
mates—Powell V State, Texthv 
App 118 S W 2d 960, error refused 
Xlstlmatc not relied on 

VV'here figures were* submitted to a 
government contractor of the several 
amounts of rock and common to be 
excavated, but it was stated that 
tli<‘y were estimates only and that 
biddfis were rcciiiired to examine 
carefully the site of the work, and 
the contractor made a \ei> cursory 
examination thereof and then certi¬ 
fied that it understood that the fig¬ 
ures submitted were approximate 
only, and that it had “personally" 
examin<‘d the site, and Ihc'reafter it 
developed that there was a muter lal- 
Iv greater amount of rock in propor¬ 
tion to the* common than disclosed 
by the estimate's, cb'fc'iidant could 
not be held lor a misrepresentation 
amounting to a warrantv —Southern 
Surety Co v U S , 75 Ct Cl 47 

72. Va -Ragland v Commonwealth, 
200 SE 601, 172 Va 180 
29 C J p 609 note 3 

Contract and bond, included by ref¬ 
erence, IS but one transaction to be 
considcied togctlier 
Ala—Citizens’ Rank of Ountersville 
V IVarson, 116 So 350, 217 Ala 
391 

Mont—Darv Hay Ar Drain Co v Fi¬ 
delity & Depe»sit Co of Mar\land, 
255 P 722, 79 Mont 111 
“Weighted time tables’* which 
showed average' percentages of a 
year’s work done on each calendar 
day of a year on various c lasses of 
highway construction work, thus al¬ 
lowing for average seasonal changes 
and weather conditions, although 
constituting a separate document, 
could he incorporated in highway 
construction contract by reference — 
Spilcaufsky v Stale Highway Com¬ 
mission of Missouri. Mo. 159 S W 2d 
647. 


Contractor charged with knowledge 

A contractor for a highway project 
who intends tc) bid thereon should 
examine specifications at the place 
indicated in advertisement for bids, 
since statute places such burden on 
him and highway department is not 
required to ascertain, before accept¬ 
ing pioposal, that bidder has read 
and undci stands the specifications 
undei wliicb he is bidding—Ragland 
V (\)mmonwc'cilth, 200 S E 601, 172 
Va 186 

73. A^i —Trinkl^' v Commonwealth, 

196 SE 652 170 Va 429 

Other Bpeclflcations excluded 

Where advertisement foi a high 
way pTojeit stated tiiat plans and 
speclfii atioiis w'ere on file in the de¬ 
partment of highways for examina¬ 
tion by piospi t tive biddi rs they 
were the authentic and binding spe¬ 
cifications and were superior to anv 
others consulted bv anv biddi r, and, 
if for accommodation of prospective 
bidders Ijlcrature purporting to set 
forth spec ifications is permitted to l>e 
sent from the office of the highway 
department, the bidder takes the lit¬ 
erature at his risk unless such in¬ 
formation IS furnished by-^ a proper 
official of that department duly au¬ 
thor izid so to do—'rrinkle v Com¬ 
monwealth, supra 

74. (ro —MacDougald Const Co v 

State Highway Department 2 RE 
2d 197, 59 Da App 708, reversed 

on other grounds State Highway 
Department v MacDougald Const 
Co, 6 SE 570. 189 Da 490. 137 
ALR 520 mandate conformed to 
MacDougald (^onsi Co v State 
Highway Department, 7 S E 2d 292, 
61 Da App 672 

75. Ga—Stale Highway Department 
V MacDougald Const Co, 0 S E 2d 
570, 189 (;a 490, 137 A T. R 520 re¬ 
versing MacDougald (\)n8t. Co v 
State Highway Department, 2 S E 
2d 197, 59 Gd App 708, mandate 
conformed to 7 S E 2d 292, 61 Ga 
App 672 

29 C J p 609 note 4 

76. Contract awarded to one of Joint 
bidders 

State highway contract, awarded 
on^ of two joint bidders, precluded 
him from asserting that other bid¬ 
der had interest therein as against 
state, but did not prevent different 
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g. Effect of Invalidity or Irregularity 

As a general rule a contractor who furnishes labor or 
material under a road contract which, without being 
Immoral or prohibited, is irregular or ineffective, may 
recover the reasonable value thereof. An unauthorired 
contract may be ratified by the board or body having 
authority to make such a contract. 

Althoufi^h there is authority to the contrary, 

It IS generally held that where a contractor fur¬ 
nishes labor or material under a contract which, 
while not immoral or prohibited, is irregular or in¬ 
effective he IS nevertheless entitled to recover on 
quantum meruit for the reasonable value of such 
labor or material ^8 Thus, where a contract be¬ 
tween an engineer and the district for both prelim¬ 


inary work and supervision of the actual construc¬ 
tion never becomes effective because no assessment 
of benefits is made, and the project is abandoned 
after performance of the preliminary work, the en¬ 
gineer, although not entitled to recover for the pre¬ 
liminary work under the contract, is entitled to pay¬ 
ment on quantum meruit,’^^ provided he acted in 
good faith.So too, where a contract for road 
work IS let and the work completed and certificates 
issued to the contractor, and the statute under 
which these things were done is then declared in¬ 
valid, the contractor, although not entitled to re¬ 
cover on the contract or certificates, is entitled to 
the value of the work done and the materials fur- 


arranpernonl between l»idderf»—Mc¬ 
Donald V Schaefer, 243 N W 451. 20S 
Wis 414 

Kelease from liability on guaranty 

Where a quarry company contracts 
with a county to furnish crushed 
stone to contractoT*^ on the road«i of 
the county, the county guaranteeing 
payment lor tlu* stone, the contidct 
embraced all the stone which the 
quarry company might supply to any 
and dll contractois, and an agr<‘e- 
ment between the quarry compnnv 
and a contracl^ir that in no way iri- 
ci eased the liability of the county 
did not operate to release the countv 
—Ilolston Coiporation v Wise Coun¬ 
ty, 10‘) SE 180, 131 Va 142 

77. Miss -Amite Countv’ v Mills, 
102 So 405 138 Miss 222, RUggea- 
tion of crior dismcssed 102 So 737, 
138 Mirs 222 

78. Ark —Road Improvement Diat 
No 2, .Johnson County, v Burkett, 
260 SAV 718, 163 Ark 578 

Fla—Hi 11.thorough Countv v High¬ 
way Engineering & Construction 
Co. 190 So 499 145 Fla 83 
Mich—Webb v Wakefb Id Tp, 216 
NW 4J, 239 Mith 621 
Minn—laruJgieri \ 'Powm of Algoma, 
244 N W 70, 187 Minn 31 
Nev—Beech \ Armstiong, 281 P 
396, 52 Ne\ 125, rehearing denied 
287 P 174 52 Ne\ 125 
Vd Trinklt \ Commonwealth, 3 96 
SE 852 170 Va 429 
29 CJ p 608 note 92 
Failure to fui’nish bond 

(1) It has been held that a con¬ 
tractor may recover on quantum 
meruit against a road improvement 
dislriet where he is permitted to pei- 
form the work within the knowledge 
of the commissioners of the district 
although he does not execute a bond 
for its faithful performance aa re¬ 
quired by statute—Burt v Hoad Im¬ 
provement Dist No 11, 253 S W 1, 
159 Ark 275 

(2) On the other hand. It has been 
held that, under a statute providing 
for the letting of the work to im¬ 
prove highways to the lowest bidder. 


who must enter into a contract for 
the work and give bond for its faith¬ 
ful pc*rfc)imance, etc, the low'cst bid¬ 
der for a highway improvement can¬ 
not by entering on the work without 
signing a contract therefor and giv¬ 
ing a bond for its performance make 
the town liable on implied contract 
for work performed, whether he en¬ 
tered on the work with or without 
the consent of the selectmen—Kelley 

V Tornngton 68 A 855, 80 Conn 
378 

Where county sought to be charged 
not benefited 

Where contractor was verbally au- 
thoriz(‘d to construct a road liv mc m- 
bers of board of countv commission 
CIS individualIv and not as a board 
and the road was not established bv 
the countv comniissiont rs as a coun¬ 
tv road, countv was not liable for the 
cost of construction of the road on 
thforv of implied contract based on 
benefits rcccivc'd and retained .since, 
the road not being a c ount> road, 
countv had no authority to expend 
mone\ on It—Heorge W C’ondon Co 

V Board of Com’rs of Natrona Coun¬ 
ty, 103 P 2d 401. 58 Wyo 38 
Necessity of acceptance 

When the persons authorized to 
enter into a contract had no knowl¬ 
edge that a contractor was perform¬ 
ing work under an unauthorized con¬ 
tract until the bills for services were 
prtsenled, and, since they had no 
choice as to acceptance or rejection 
of the services, never accepted thc^rri 
the county w'as not liable in quasi 
contract —Rolette Steite Bank v Ro¬ 
lette County, 218 NW 637, 66 N D 
571 

In Texas 

(1) It has been held that a county 
which allegedly accepted gravel for 
construction of a road would be li- 
abl<^ for the reasonable value of the 
benefits received although the con 
tract, because made without c ompeti- 
tl\e bids, was unauthorized—East 
Texas Const Co v Liberty County, 
TexCivApp, 139 S W 2d 669 

(2) On the other hand, it has been 
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hold that a contractor who performs 
w'ork and furnishes material under a 
contract entered into by a commis- 
sionc'r without the advice and con¬ 
sent of the court of commissioners, 
as required by statute, cannot re¬ 
cover the reasonable value of the 
services and inateiial—Goss v Fan¬ 
nin County, Tex Civ App , 244 SW 
204 

79. Ark—Arkansas State Highway 
Commission v Keaton, 59 S W 2d 
481, 187 Ark 308—Meek v Chris¬ 
tian, 270 SW 614, 168 Ark 313— 
Prilchclt V Road Improvement 
Dist No 4 of Van Buren County, 
250 SW 515, 158 Ark 285—Kern 
V Boonevillf & Sanatorium High- 
w^av I)ist , 241 S W^ 873, 154 Ark 
107—Cartel v Road Improvement 
Dist No 2 of Franklin Countv, 238 
SW 69 152 \rk 302—(3ould v To- 
land, 2J2 SW 434. 947, 149 Ark 
476 

Determination of amount recoverable 

(1) In a suit on quantum mc'ruit 
by an engineer to recover for serv¬ 
ices in preparing plans for a road 
district, the value of his plans was 
jiropcrly determined by the reason- 
abb cost of the work neiessaiv to 
prep.irt them —Road Improvement 
Dist No 2, Johnson County v Bur¬ 
kett 280 SW 718, 18 i Ark 578 

(2) A road improvement district 
cannot be made to pay on a ciuantum 
meruit basis more than the value of 
a part of the work done when it re¬ 
ceived the benefit thereof—Burt v 
Road Improvement Dist No 11, 263 
SW 1, 159 Ark 275 

Failure to keep account of expenses 
Failuie of the engirn ers to keep a 
separate account of the amounts paid 
out by them as expenses, except as 
to the amount of time and number 
of men used in the work, does not 
defeat their recovering compensation 
—White-Jackson Road Improvement 
Dist No 1 v Blackshire & Mercer, 
241 S W 386, 153 Ark 581 

80. Ark—Kern v Boonevillc* & San¬ 
atorium Highway Dist, 241 SW 
873, 154 Ark 107. 
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nished,®^ and the liability therefor may be appor¬ 
tioned between the county and the de facto im¬ 
provement district created by the invalid statute 
It has also been held that in an exceptional case the 
contractor may recover according: to the terms of 
such a contract, as where the contract was entered 
into 111 good faith and m the belief that it was valid, 
and the contractor has spent substcintial funds in 
full compliance with the contract if^ the 
course of performing a valid contract, additional 
work IS done pursuant to an ineffective agi cement 
with the authorities, the contractor m«iy recover the 
reasonable value of such additional work How¬ 
ever, it has been held that if the contract is void 
as imposing on the niiinicipality an indebtedness not 
sanctioned by law, the conli actor cannot recover 
on cjiiantum meniit and thus accomplish by indirec¬ 
tion what could not be d<jiie dii eclly and if the 
contr.ict IS contrary to ])iiblic policy the highway au¬ 
thorities cannot lawfully stipulate for its perform¬ 
ance even for a reduced consideration A stat¬ 
ute aulhon/ing recovery of the reasonable value of 
labor and material furnished under a contract ir¬ 
regular for failure to follow the “forni’^ of pro¬ 
ceedings described by law docs not apply to a con¬ 


tract entered into without compliance with the pre¬ 
scribed procedure leading up to the making of the 
contract Under a statute so providing, any mon¬ 
ey paid by the state in consideration of a contract 
void for noncompliance with statutory provisions 
as to the letting of contracts may be recovered in 
an action by the state 

Rati fit ation and estoppel A contract made by 
one without authority in behalf of a board or body 
having authority to make such contract may be rat¬ 
ified by the latter A contract which is illegal be¬ 
cause the question of increasing the municipality’s 
debt was not first submitted to the vote of the elec¬ 
tors may be latified by a subsequent election,^® but 
a contract which is wholly illegal and void cannot 
be ratified,and the municipality cannot be es¬ 
topped to set lip Its invalidity ^^2 order to con¬ 
stitute ratification, the act must be accompanied by 
a manifestation of intent to ratify, qj- niiist be of 
such nature as to l)c utterly inconsistent with any 
other course of conduct 

PattHil invalidity If some provision in a con¬ 
tract IS invalid, but is severable from the remainder 
of the contract, as incidental and collateral thereto, 
the contract as a whole is not invalidated 


81. Kla --TliJlsboToush Count> v 

HlK’hway KiiKin('<‘rjiuf «S. (^)nslruc- 
lion C'o. So 4M'), 145 Flu 83— 

Cjulf l^nV Ins (.’'o V HillsboJouKh 
<\)unlv, 176 bo 12, 1J‘) 98— 

AV«*bb V HilKbt)rough ruuntv, 175 
So 874, 1J8 Fla 471—llai well v 
Hillsborough t^ountv, 149 So 54 7, 
111 Flu 361 

Seterxulnatlon of amoant reooyerahle 

(1) Tht‘ oonli at tor’s ifcovpry is 
limited to futidb, lab(>r, and material 
t-'vponded on a public projfit for 
winch the county is authorized to 
oniiLmct and the fruits of which the 
county is enjoying—(lulf Life Ina 
Co V Hillsliorough (\)unlv 176 So 
72. 129 Fla 98—Webb v Hillsborough 
County, 176 So 874, 128 Fla 471 

(2) Hut tlie value of the work 
done and mateilals furnished Is not 
necebsaiily iiniiltd to manual labor 
and physital matt rials lurnished but 
may comprehend the cost of engi¬ 
neering, HUpc r intending, or anv nec- 
esaarv expense that goes into, and 
becomes a part of, modern highway 
constiui lion - -Webb v Hillsborough 
Countv, supra 

(3) Where there Is no applicable 
statute providing for the pavment of 
interest, the contractor in not en¬ 
titled to pavment oC interest on the 
amount found to be due—Hillsbor¬ 
ough County V Highway Engineering 
A Construction Co, 199 So 499, 145 
Fla 83 

82. Fla—Webb v Hillsborough 

County, 175 So 874, 128 Fla 471. 


83. Okl —Flynn Const Co \ L.ein- 

ing( r, 2.57 374. 126 Okl 197 

84. An/—CJreonlee County v Web¬ 
ster. 24 6 1* 643, 30 Anz 245 

Wash—Bcsoloff v Whatcom County, 
24 8 I* 381, 140 Wash 180—Beso- 
lotf V What< oin County, 233 P 284, 
133 Wash 109 

Measure of amount recoverable 

Where tlie contrartor exravated 
materials falling into the roadway, 
which work was outside thi* <*ontract, 
neither the amount ugretd to by the 
county engineer to be paid for such 
work nor the unit price provided in 
the contract for common eX( avation 
was the measure of the amount the 
contractor could recover, the con¬ 
tractor was entitled to the reason¬ 
able value of the t xtra work—Strong 
& MacDonald v King County, 267 P 
436, 1 17 Wash 678 

85. »SD—Huston \ Sioux Falls Tp , 
96 N W 88, 17 S D 260 

Wis—never v Ciandon, 73 N W 771, 
98 Wis 300 

86. Minn—Began v Babcock, 247 
NW 12, 188 Minn 192 

87. Mo—Scott V St Louis County, 
111 SW2d ]86, 341 Mo 1084 

Petition for improvement 

One to whom construction com¬ 
pany assigned tax bills, issued to it 
iiy countv fur street improvements 
made on petitions not signed by ma¬ 
jority of property owners re.siding on 
improved portion of street, cannot 
recover reasonable value of labor and 
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materials furnished from county — 

Stott V St Louis County, supra 

88 . Idaho—State ex rel Parsons v 
Bunting Tractor Co, 77 P 2d 464, 
68 Idaho 617 

89. Tex—Corvcll County v Burke 
A.' t^oibett. Civ App, 4 S W 2d 283, 
error dismissed 

Vt—Slalbird v Town of Washing¬ 
ton, 172 A 623, 106 Vt 213 

Va—HoNton Corporation v Wise 
County, 109 SE 180, 131 Va 142 

29 C.T p 608 note 89 

80. Pa—Borough of Southmont v 
Upper Voder Tp, 131 A 281, 284 
Pa 287 

91. US—Filbert V Arkansas Ar Mis¬ 
souri Highway Dist , D C Ark , 2 
F2d 114 

Me—Williams v Inhabitants of 
Town of Vinalhaven, 124 A 213, 
123 Me 605 

Tex—Wyatt Metal & Boiler Works 

V Fannin County, Civ App , 111 S 
W 2d 787, error disrnisst'd 

92. Ill —Brownell Improvement Co 

V Highway Commissioner of Town 
of Sumner, 280 111 App 43 

93. Wyo—George W Condon Co v 
Board of Com’is of Natrona Coun¬ 
ty. 103 P 2d 401, 66 Wyo 38 

29 CJ p 608 note 90 

94. Wash—Tukwila V King County, 
169 r 824. 99 Wash 439 

95. Tex—Owen v Flemlng-Stltzer 
Road Building Co., Civ.App., 260 S 
W 1038 
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§ 209. - Performance and Payment 

a In general 

b Strict or substantial performance 

c. Time for performance 

d. Acceptance or rejection of work 
c Extra work or compensation 

f Deductions 

g Assignment of moneys due or to be¬ 
come due 

h. Allowance and payment of claims 

i. Rescission or abandonment 

j. Rights, remedies, and liabilities of 

subcontractors, materialmen, and la¬ 
borers 

a. In General 

(1) Performance or breach 

(2) Compensation or damages 


(1) Performance or Breach 

(a) By contractor 

(b) By public agency 

(a) By Contractor 

The nature and extent of the work to be performed 
by the contractor are to be determined by a proper con¬ 
struction of the contract He must perform the contract 
as he has agreed, and is liable in damages for failure 
to do so 

The nature and extent of the work to be per¬ 
formed by the contractor under a highway construc¬ 
tion contract are to be determined by a proper con¬ 
struction of the provisions of the contract.^® He is 
bound by all the conditions of the contract,®*^ and 
must perform it as he has agreed Failure to per¬ 
form in compliance with the terms of the contract 
constitutes a breach of contract,®® and subjects him 
to liability in damages therefor ^ The contractor is 
not liable, however, for the breach of a contract, 
to which he was not a party, whereby the highway 


96. Particular contracts construed 

(1) Not to require riprap to be 
handplaced—State v Clauben, 223 P 
691, 128 Wash 632 

(2) Not to require oontractor to 
remove material exceeding quantity 
required by contract, at bis own cost 
to grade bank to proper slope — 
Strong & MacDonald v King t'oun- 
ty, 267 P 436. 147 Wash 678 

(3) Not to lequirc contractor, who 
agreed to furnish "engineer’s help." 
to pay for running of levels, setting 
slope stakes, and inspecting materi¬ 
als or for help employed by engineer 
—Connelly v Parkea, 265 S W 22, 
160 Ark 496 

(4) Not to require contractor to 
protect buhhapc laid by previous con¬ 
tractor—People V Grevlock Const 
Co. 217 NYS 868, 128 Misc 61 
Construction of highway construc¬ 
tion contracts generally see supra 
§ 208 

Performance or breach by subcon- 
tiactor see infra subdivision J (1) 
of this section 

97. Tex—Port Worth Nat Bank v 
State, CivApp, 168 S W 2d 885, er¬ 
ror relused 

Va—Trinkle v Commonwealth, 196 
S E 652, 170 Va 429 

Honest mistake la. specifloatlons 

Where proposal of state highway 
contractor recited that It had person¬ 
ally inspected sources of supply, and 
that it waived all right to plead any 
misunderstanding, and, where con¬ 
tract recited that contractor was ful¬ 
ly informed regarding all conditions 
affeeting work, and would make no 
claim by reason of estimates, tests, 
or representations of any officer of 
state, contractor could not there¬ 


after complain of honest mistake In 
state’s specifications as to location of 
buiuistonc* ledge — Fred E dross K' 
Son V State. 212 NYS 222, 214 App 
Div 386 afilrmed, appeal dismissed 
154 NE 634, 243 NY 620 
9a Ind—T’ass v State, 147 NE 
287, 83 Ind App 598 
N y —J w Brennan Const Co v 
Slate, 101 NYS 253, 117 Misi RIG 
Tex—Fort Worth Nat Bank v Slate, 
Civ App. 158 S W 2d 885, error 

refused 

Wis—McDonald v State, 235 NW 1, 
203 Wis 649 
Unsooxid Improvement 

A contiactor undeitaking a high¬ 
way improvement must peiform ac¬ 
cording to the plans and specitica- 
tions furnished and he can neither 
change the plans nor quit the work 
hcfuuse he believes the improvement 
as projected is bad from an engineer¬ 
ing standpoint—Englei v Aldridge, 
75 1’2d 290, 147 Kan 43 

Compliance with engineers’ require¬ 
ments 

(1) Under a contract providing 
that the quantities used are to lie de¬ 
termined bv the engineeis' estimates 
of the finished concrete in place, the 
contractor must comply with fair 
and just requirements of the engi¬ 
neers governing construction, such as 
their directions as to the constitu¬ 
ents of concrete to go into the mixer 
and the propoi lions thereof—Maine 
Sand & Gravel Co v Green & Wilson, 
177 A 185, 133 Me 313 

(2) Where a contract leaves a de¬ 
tail of the work to the determination 
of the engineer, and the contractor 
performs the work in respect thereof 
as directed by the engineer, and uses 
a material which the engineer dl- 
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reels him to use, and executes that 
detail of the work, in such case nei¬ 
ther the engineer nor the county can 
be heaid to say, after the work has 
been p(‘rfoimed, that the material 
was defective or the work improper 
—Spokane ('ounty v Pacific Bridge 
Co, 213 P 151, 106 Or 550 
Statute releasing contractors held 
unconstitutional 

Statute releasing highway contrac¬ 
tors from obligations under thoir 
contracts bv reason of conditions 
arising out of war held invalid — 
Ilavs V Board of Com'r.s of Owen 
County, 136 NE 13, 192 Ind 287— 
Hoard of Corn’rs of Dubois County v 
Cave. 132 NE 631, 192 Ind 162— 
Davis Const Co v Board of Com’rs 
of Boone County, 132 NE 629, 192 
Ind 144. 21 ALR 557 

99. Mass—Nfw Haven Road Const 
('o V Long, 168 NE 161, 269 
Mass 16 

1 . NY—Gordon v. State, 134 NE 
698, 233 N Y 1. 21 A L R 562, re¬ 
vel sing 190 NYS 107, 196 App 
Div 689 

]Liqnidated damages 

A contractor abandoning the con¬ 
tract on refusal of the county to pay 
exorbitant claims is not relieved 
from liability for liquidated damages 
—L Romano Co v Skagit County, 
268 P 808, 148 Wash 367 

Retention of reserved percentages 

On contractor’s abandonment of 
highway contract, county has right 
to retain lescrved percentages — 
Southern Surety Co v Merchants' & 
Farmeis’ Bank of Avilla, 176 NE 
846, 203 Ind. 173, rehearing denied 
179 NE 327, 203 Ind 173. 
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department agreed to purchase the material re¬ 
quired by the paving contract 2 

In the absence of provisions to the contrary, the 
contractor is required to furnish at his own expense 
the machinery and implements necessary to perform 
the work he has contracted to do 2 

The manner in which the contractor performs the 
work does not change the contract with respect to 
classification of disputed excavation.^ 

(b) By Public Agency 

A highway Improvement contract must be carried out 
In good faith by the contracting public agency, which 
ia oidinariiy liable to the contractor for damages result¬ 
ing from a breach thereof On default of the contractor, 
the public agency may take over and complete the work 
at the expense of the contractor, provided conditions 
precedent are complied with 


The nature and extent of the duties of the public 
agency contracting for the construction or improve¬ 
ment of a highway are to be determined by a proper 
construction of the provisions of the contract ® A 
contract lawfully entered into must be carried out 
in good faith,® and, while there can be no recovery 
on the theory of breach of contract in the absence 
of a valid contract,*^ ordinarily the public agency is 
liable in damages to the contractor for a breach, on 
Its part, of a valid contract,® such as a refusal to 
make payments according to the terms of the con¬ 
tract ® In the absence of waiver by the contrac¬ 
tor,while the contract remains in force, the pub¬ 
lic agency is bound to permit the conti actor to per¬ 
form the work covered by the contract,and is 
liable to him in damages for improperly preventing 
him from completing such work, ^2 qj. losses oc¬ 
casioned to him by its unreasonable interference 


2. sc— Pennoll & Hailev V Hoaron, 

168 S JE 1S8, 169 SC 16 

3. Lia — Louisiana Hlf.'h\vav Commis 

sion V McCain, 1 So 2d 545, 197 La 

W 

4. Mo—Webb-Loone 1‘avinff Co v 

State Highway Commission, 169 S 

W 2d 3*}6 

6. Fartlonlar contracts construed 

(1) To kIvc Kovcinmcnt rifiht to 
us<* i*qulpmcnL but not to impose 
duty on Kovernment to use it—G T 
Fogle Co V U S , C C A W Va ,135 
F2d 117 

(2) Not to give contra< tor absolute 
right to pil(' brick on « cit\ stieet 
--I’eter F Connollv (N) v State, 198 
N y S 882, 120 Mlsc 8,54 

(3) Not to r#'quirp district to sup¬ 
ply conlradora with sufficient gravel 
to keep the con(ra( tor's employees 
steodily employed—Grown & Frolev 
V Monroe Count\ Itoad Improvement 
iMsl, 241 S VV 39, 15 1 Ark 606 

(4) To impose no duty on liighw'ay 
c'omrnissjoner to dost highway — 
K< nt Const Co v State, 208 NYS 
531 212 App Div 197 

(5) Not to author ize cancellation 
of rental contract pilor to expiration 
of agreed t(‘rm — Makotskv v De¬ 
partment of tlighw^ays, La App, 12 
So 2d 4 85 

(6) To entitle' count> court merely 
to make alternlions necessary or de¬ 
sirable satlfcfac torily to complete 
construction of roadway as contem¬ 
plated in contract, and not a reduc¬ 
tion in length of roadway except as 
may be neicssaiv for grades and 
alignments—Miller v Harbour Coun¬ 
ty Court, 180 SK 440, 116 W.Va 380 
Xntardependeut provisions 

Provisions of the <ontract requir¬ 
ing the contractor to do the work 
and the county to pav the contract 
price In monthly installments as the 
work progresses are not separable 


but are Interdependent —Marshall 
County V Callahan, 94 So 5, 130 
Miss 271. ovi'riuling suggestion of 
erior 93 So 194 

Deduction of amount due for matari- 
als 

Failure of state’s engineer to make 
final estimate after highway contrac¬ 
tor completed work did not release 
state from contradual obligation to 
deduct amount due it for materials 
furnished from amount paid contrac- 
loi—Fidflitv Ifnion Ca.suallv (V) v 
State, Tex Civ App, 64 S W 2d 1079 

6. La—Makofsky v Deparlmcnt of 
Highways App, 12 Bo 2d 485 

Tex—Port Worth Nat Bank v State, 
Civ App, 158 S W 2d 885, error re¬ 
fused 

Wis—McDonald v State, 235 NW 1, 
203 Wis 619 

7. Ark—McCrorv v Kichland Tp 
Hoad Improvt-mt nt Dist , 284 SW 
727, 171 Ark 460 

NY—Colaiusso v State, 202 NYS 
510, 122 Misc 191 

Tex—Goss V Fannin County, Civ 
App. 244 SW 20 4 
Bi'c overy on quantum meruit where 
contract invalid see supra § 208 

8. La—Makofsky v liepartmcnt of 
Highways App, 12 So 2d 485 

Miss—State Highway Commission v 
Wunderlich, 11 So 2d 4 ]7, overrul¬ 
ing suggestion of erior 10 So 2d 
453—Wundeilich v State Tlighw’ay 
Commission, 184 So 456, 183 Miss 
4 28 

N Y —Curner Const Co v State, 202 
NYS 179, 121 Mlsi' 704 
NC—North Carolina Highway Com¬ 
mission V Rand, 143 S E 851, 196 
NC 799 

Tex—Gulf Bitullthic Co v Nueces 
County, Com App , 11 S W 2d 306, 
reversing Civ App , 297 SW 747 

9. Miss—Wunderlich v Stale High¬ 
way Commission, 184 So. 466, 183 
Miss 428 


10. U S —Chandler v State High¬ 
way Board of Georgia, CCA Ga, 
61 F2d 601 

11. NC—North Carolina Highway 
Commission v Hand, 143 S E 851, 
195 NC 799 

12 . NC—North Carolina Highway 
Commission v Hand, supia 

Tex—Gulf Bitullthic C’o v Nuec c'S 
County, Com App, 11 S W 2d 405 
reversing Civ App 297 SW 717 — 
Corvell Count v v Buikc* & Coibc'tl, 
t''iv App , 4 S W 2d 283, error dis¬ 
missed 

Co]itra.ctor'g default was held due 
to Insufflcieut fluauces, and not be¬ 
cause work wa«» rendered impossible 
of completion hv highway commis¬ 
sion — Stale V Smith, 119 So 56, 167 
La 301 

13. NT— Nugent v State, 40 NTS 
2d 361, 265 App DH 5i9—Cii/iier 
Const Co V State, 2'02 NYs 179, 
121 Mi»c 704— Schunn#Tnunk Const 
Co V State, 189 NY.fi 569, 116 
Misc. 770 

NC—North Carolina Highway Com¬ 
mission V Rand, 144 SE )»51, 195 
NC 799 

Utah—Campl>ell Bldg Co \ State 
Road Commission, 70 P 2d 857,, 96 
Utah 242 

Held no interfsrescs 

(1) County euginrer's instruction 
to highway contractors superintend¬ 
ent not to waste any nioie mateiial 
was held not InterTpi etable as order 
not to remove slide material so as to 
authorize contractor's recovery of 
extracontract ual compensation for 
removal of slide material on theory 
that engineer prevented its removal 
In dry weather.—Coyle Const Co v. 
Skagit County, 32 P 2d 166, 177 Wash. 
520 

(2) A state paving contractor 
could not recover from the state for 
damages claimed because water, sew- 
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So, where it fails to fulfill a contractual obligation 
to furnish rights of way, it is liable in damages to 
the contractor,but provisions requiring the public 
agency contracting for the construction of the high¬ 
way to furnish the requisite right of way must be 
read in conjunction with other provisions of the 
contract requiring approval of other agencies 
Under a contract provision authorizing the highway 
district to suspend the work temporarily because of 
unfavorable conditions, a suspension made in the 
good faith belief that conditions were unfavorable 
to continue the work is not a broach of the con¬ 
tract, and, if the contractor refuses to resume work 
w'hen requested to do so thereafter, he is not enti¬ 
tled to recover for anticipated profits Moreover, 
if the contractor intends to treat a siisiicnsion as a 
breach, he should so state at the time thereof 
The public agency is liable for material furnished 
pursuant to the contract but which was wrongfully 
1 ejected A discretion vested in the agent of the 
public authority charged with supervising and di¬ 
recting the work must be exercised in a fan, hon¬ 
est, and reasonable manner,^^ and requirements of 
the government consulting engineer that the con¬ 
tractor depart materially from specifications in mat¬ 
ters substantially increasing his expenses constitute 
a breach of the contract Specifications by the 
jiublic agency arc binding on it, and loss resulting 


therefrom must be borne by it;20 it is only where 
uncertainty is indicated in representation of facts 
relating to the work that the contractor is bound to 
satisfy himself as to existing conditions or suffer 
the penalty imposed by the contract for failure to 
do so 21 

On default of the contractor the public agency 
may take over the work and complete it^s at the 
expense of the contractor,23 and for this purpose 
may appropriate the entire fund withheld on the 
contract if necessary 24 Tn exercising the right to 
take over, the public agency must comply with the 
conditions precedent provided for in the contract,23 
such as a provision requiring notice 26 A contract 
giving the county the right to take over the equip¬ 
ment and material on the project and use them in 
comjiletion thereof on default of the contractor 
gives the county a contractual lien (jn the machinery 
and equijiment which is enforceable in equity 
against the contractor or anyone who purchased the 
properly with notice of the contract provision, and 
machinery and equipment sold to the contractor, 
after the contract w^as executed, by one knowing 
they weie to be used on the project were subject to 
such lien 27 

A stijiulation in the contract that the public agen¬ 
cy would retain a p( rcent.ige of the amount earned 
by the contractor until completion and accejjtance 


or, and rruons wore lx In^ laid by 
a city in n slrrot con^titutiriR a pait 
of a state hlfiliwa\ and Ixoauso 
tlioro WHS no pla< o for him to pile 
his hrifk, where it uppe<irs that 
there was u>)iindaiit spa( e in the 
street whieh In miBht have utilized 
for siK h purpose with the ritv’s con¬ 
sent and W'ithout Interference—I‘e- 
ter F Connollv (’’o v State, 198 N 
YS 88L’, ILM) Mis( 854 
14. Mias—Stal« IfiRhw^av’^ Commis¬ 
sion \ Wunderlith, 10 So 2d 453— 
Wunderluh v Stati' Highway Com¬ 
mission. 181 So 4 56. 183 Miss 428 
KY—Madison County Const Co v 
Slate, 31 NYS2d 883, 177 Must 
777 

Damages for delay see infra subdi¬ 
vision c of this section 

15 I S—Frank v Allegheny Coun¬ 
ty. CC A l*n . no F 2d 614 

16. Ark—1'el due & Hill v Road 
Improvement Dist No 1 of Cross 
County, J51 S AV 886, 15‘1 Ark 117 

17. Kan—Hobtrls v Hoard of 
Com’rs of Nemaha County, 298 P 
75 4 133 Kan 15 

18 (n —Feldschau v Clatsop Coun¬ 
ty. 244 P 528, 117 Or 482 

19 US—Merrill Kngln(‘ering Co v 
U S , D C Miss , 47 F 2d 932 

80. Wis—Mor)onald v State, 236 N 
W 1. 203 Wis 649. 


Xilevatioxui shown on contour map 

Where company, in submitting bids 
for reeonstruction of a state high¬ 
way, involving erection of cofler- 
dams, lelud on under-w^ater eleva¬ 
tions shown on contour map consti¬ 
tuting a part of plans submitted to 
bidders and coffeidam operation Wfis 
more costly than contemplated be¬ 
cause elevations shown were errone¬ 
ous, the elevations shown amounltd 
to a material representation on part 
of state, which th»rebv became liable 
to company for damage sustained bv 
It, notwithstanding provision of con 
tract that no claim was to be made 
bv leason of representation of anv 
olticer or agent of state* and the 
fact that company tailed to take 
soundings to ascertain whether or 
not elevations shown were correct did 
not preclude it from recovering — 
Young Fehlhaber Pile Co v State, 30 
NYS2d 192, 177 Mis< 204 aflirmed 
37 NYS2d 928, 265 App Div 61 

21. N Y —Young Fehlhaber Pile Co 
v State, supra 

28. Ark —Mullins & Kvte v Road 
Improvement Dist No 6, 268 S W 
63‘), 162 Ark 427 
AnthorlBod abandonment 

Where provision of road construc¬ 
tion contract giving contractor right 
to abandon contract provided that, in 
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sufh event, Imhility of county to 
(ontractiu should he ditermined as 
provided in oth.r paragraphs, one of 
whiih gavf (ounty privilegi of term¬ 
inal mg (ontr.Kt and to take posses¬ 
sion of and utilize in completion of 
the piopcl, th( materials w'hich were 
on tin site of ih<* work in complet¬ 
ing thi pioiecl the county was en¬ 
titled to appropriate the contractor’s 
mateiials even though the ccmlrac- 
loi had properly exercised his op¬ 
tion to terminate the contract — 
Frank v Allegheny County, C C A 
I'a, 119 F2d 614 

23. Va—Jones v Nelson County, 
320 SE 140, 137 Va 612 

24. S C —Sumter Trust Co v Sum¬ 
ter County, 1,J4 SE 209, 136 SC 
15 

85 Va—Jones v Nelson County, 120 
SE 140, 137 Va 612 

26. Va—Jones v Nelson County, 
supra 

Requirement of notice held appll. 
cable to provision of contract requir¬ 
ing contractor to maintain detours — 
Fort Worth Nat Bank v State, Tex 
Civ App, 168 SW2d 886, error re¬ 
fused 

27. Kan —Duncan v Clary, 264 P. 
386, 123 Kan 24. 
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of the work is for the benefit of both the surety of 
the contractor and the public aj^cncy, and the lat¬ 
ter’s premature payment of the retained fund ren¬ 
ders It liable to the surety for the amount it should 
have retained to the extent of unpaid claims for la¬ 
bor and mateiials used in the project for which the 
surety was responsible 

1^'ailure of the public body to perform a contrac¬ 
tual duty will not render it liable for damap^cs not 
attributable to such lutach of diity,-^^ and the con¬ 
tractor cannot recover fur damaj^es which would 
not have resulted had he comjilelcd the work by the 
date required in the contiact*^® A town is not lia¬ 
ble for costs and allowance which the commission- 
eis were directed to pay as a result of personal 
dereliction 

(2) Compensation or Damages 

(a) In p^cneral 

(b) Unit ])rices, measurements, and esti¬ 

mates 


(a) In General 

The right to, and amount of, compensation to be paid 
the contractor depends on the terms of the contract, 
and, if the work Is performed in compliance with the 
contract, he Is entitled to the amount agreed to therein. 
If he IS excused from further performance after he has 
partly performed, he is entitled to recover for the work 
done and materials furnished, but, if the public agency 
completes the work after a breach by the contractor, 
the latter’s recovery is offset by the damages sustained 
by the former The measure pi damages for breach on 
account of defective work is the reasonable cost of rem¬ 
edying the defect 

The ri^ht to, and amount of, comjiensation to be 
paid to the contractor on bis comjilction of the 
woik IS rcj^ulaled by the terms of ibc constinction 
contract The contractor is entitled to the amount 
of (onipensation agreed to in the contract if the 
work is iierformecl in compliance there with,but 
not othciwise There can be no recoveiy for loss 
of antici])ated iirofits resulting^ fi om an authori/cd 
change of the construction jilans where the contract 
contained siiecific provisions against such recov¬ 
eiy,and, wheic changi'd specifications \Nere as¬ 
sented to by the contractor, he is not entitled to re- 


2a WVa—StHtp V Webb. 16S SE 
2S1 112 W V.J (.22 

29. US—Flank V Allogbi'nv Coun¬ 
tv, CCA Vt\ , 119 F2(3 614 

30i Va Tnnklo v CommonwtaUb 
106 SE f)r)2 170 Va 4 20 

31. NY—(\)vn(> V Town of (Jnun- 
burgh 1.15 NE 802, 213 NV 502 
IS.O N Y S 670. 104 App 
Div 861, revt*rsing 182 N Y S 230, 
110 Miso 508 

3a Anz—Slate v Kisselburg;. 233 
1‘ 580. 27 Anz 336 

Ark—Connt11\ v Ito.id linproveno nl 
Dist No 2, 13 S W Jd 751, 181 Aik 
119.3—EewoUing & I’l i( t - WilUairm 
V St Fraium Uo.id Impiov< meiil 
Dist No 1, 250 SW 1, 158 Aik 
91 

Cal—McCilIivia> Const Co v 
klns, 20J P 677. 54 Cal App 636 

Jjii - Slate V Smith, 119 So 56, 167 
Ea 301—Makofsk\ v Department 
of Higfhw'ays, App , 12 So 2d 4 85 

Miss—S towoll e’laik. 118 So 370, 
152 Miss 32- Uenton County v 
Oliver Const Ce) 105 So 856, 141 
Miss 335 

Mo—Sailer v Slate Highway Com¬ 
mission, 160 S W 2d 757, 349 Mo 
341 

Neb—I'Pterson v State, 209 NW 
221, 114 N( b 612 reversing 203 N 
W 1002, 113 N('b 516 

NY—Kniffln \ State, 12 N Y S 2d 
422, 257 App Div 41, modified on 
other grounds 28 N E 2d 853, 283 
N Y 317, leargurnent denied 29 N 
E 2d 668, JSl NY .59 1 certiorari 
deni( d Knifthi v State of New^ 
York, 61 set 621, 312 US 690, 
85 L Ed 1127—Marshall Const Co 


V State 231 NYS 34.5, 133 Misl 

1 n 

T« X—M< Clung C’onst Co v Elv 50 
S W 2d 791, 121 Te\ 584 
Va —iiagland v (.’’ommonwealth, 200 
SE 601 172 Va 186 
Wash—Covle Const Co v Skagit 
(^)untv, 12 P 2d 106, 177 Wash 520 
—E Homano Co \ Skagit County, 
268 P 898 148 Wash 367 
\V Va —T Towdes & Co v CountV 
Court of Summers Countv, 121 S 
E 9 { 95 W Va 310 
Allowarne and payment of t laims 
s( i infra subdivision h of this sec- 
1 ion 

Rights, remedies, and liabilities of 
suIk ontrac lot s se( infra subdivi¬ 
sion j (1) of this station 

Term “freight lates” within high¬ 
way ronstruction contract may apply 
to cost of transportation hv truck — 
Evman-Ric hev Sind A Crave 1 (\) v 
State. 243 N W 891, 12^ Nth 674, 
83 A E R 1,301 

Work done in accordance with epeci- 
ftcations 

A provision .n the contract that 
the c'ontrac tor will in all cases be 
paid for the actual amount of work 
performed in accoidaiiec with spc'ci- 
hcations applies only to work done 
in accordance with the terms of the 
contract, the spec ihc a I ions being a 
part of the contract —Joyce v Sauk 
County, 246 NW 413, 210 Wis 243 

Mistaken belief as to basis for com¬ 
pensation 

Where road construction contract 
contemplated compensation for fill¬ 
ing stump holes, compensation 
should not be denied merely because 
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rontr.'Ktor bedi'^ved it w..s pavable 
undci c)ral agreement outside of eon- 
Ir Kt—Road TmpioverruiU Dist No 
5 of (’'rillcnden (^)lJntv Aik, v 
Koat h C C A Ark , 18 F 2d 755 
Interest 

il) Where' town higbwiv commis- 
sioTU'r s coni rut for pine base c)f 
load oil rout,lined no piovision for 
interest, provision in commissioner’s 
order for pav merit of mlcrc'St was 
void -Ameiican Mexican Refining 
Co v W('t/cl 18! NE 593 .350 Ill 

575, reversing 261 Til App 220 
(2) Rc'Cdveri of intiuest oi dam 
ages for delay s«‘c infra subdivision 
c (2) of this section 

33. Cal - Coulter v I*ool, 201 1* 120, 
187 Cal 181—Rates v Hoskins, 202 
T* 679 61 Cal App 643 

Okl—Eeiningai v Ward-Reikman 
Ri ook‘5, 282 R 467, 139 Okl 292, 
followi'd in Eeinmgii v 11 E Can- 
nadv (Y) , 282 1^ 474 139 Okl 301 
Subslaiilial performance s« t infra 
sul>div'ision b of this section 
Set-off 

Commissioner's court could offset 
claim to county from contractor In 
settling amount pajabh to him un¬ 
der contract—Eastland C'ountv v 
Davisson, Tc x f'lv App , 290 SW 196, 
rev«*rsed on other grounds, (\»m App , 
298 S W 268 

34. Mich—Hull V Roard of Road 
Com’is of Eapeer Countv, 203 NW 
471, 230 Mich 685 

29 C .1 p 609 note 5 

35. NY—Hopkins v State, 225 N 
Y.S 665, 131 Miso. 11. 
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cover profits he would have made if such specifica¬ 
tions had not been changed 

Where the contractor, after part performance, has 
been excused from further performance by preven¬ 
tion, or by the repudiation or abandonment of the 
contract by the public authority, he may recover at 
the contract rates the value of the services rendered 
or bring action on the contract for damages 37 
Thus, where the contractor after partial perform¬ 
ance has rightfully repudiated or abandoned the 
contract, he is entitled to recover for the work 
donees and materials furnislu d,^^^ the expense nec¬ 
essarily incurred in preparing for further perform¬ 
ance,^^ and, in a proper case, prospective profits,^! 
but not for payments to employees or expense in¬ 
curred in letaining his machinery and organization 
after the abandonment of the work in the expecta¬ 
tion that work might be resumed “^2 Acts which 
might justify the contractor in abandoning his coii- 
tiact, .ind enahle him to recover for work already 
done, aie not necessarily sufficient, however, to al¬ 
low him to recover for jirospcctive luofits,^^ 
the contractor is not entitled to lecovei on a cjiian- 
tiim meruit whcie comjilctc iicrfoimance was not 
])rt vented oi waived b> the either paity, although 
the abandonment by the contractor was authorized 
bv the terms of the contractThe contractor is 
entitled to eonipcnsation foi the Use of his eejuip- 


ment which was taken over by the district after the 
latter had breached the contract and the contractor 
had abandoned work thereunder, but the rental price 
should in no event exceed the value of the property. 
Where the use of the ecpiipment was pursuant to an 
agreement made after the breach and in contempla¬ 
tion of the lawsuit which resulted from such breach, 
the taking over of the equipment wa-, not wrongful, 
and the compensation should be limited to legal in¬ 
terest on the value of the property regardless of 
what It brought on a subsequent mortgage foreclo¬ 
sure sale, particularly in the absence of evidence 
showing the proper rental value of the property 45 

Where the contractor fails to complete his con¬ 
tract, and the county takes ovei the w'ork, the con¬ 
tractor IS entitled to recover at the contract rates 
for the work he has done It ss any damages sustained 
by the county because of his failure to complete the 
contract,but a contractor piling logs on the right 
of way without burning them <is required is not en- 
titkd to the cost of removing them Under a stat¬ 
ute or contract authorizing the state or municipality 
to complete the work at the exjicnse of the contrac- 
toi, the formei may recover the actual cost of com¬ 
pleting the contract, where it has acted diligently 
and in good faith, and there is no evidence of fraud 
or negligence but there can be no recovery prior 
to the completion of the work where the work of 


36 Increase In width and decrease 
in length of road 

AVtit n* < tiaiiged spec ilu at uins in¬ 
ert \\i(Uh md dre I t>af.irig lon^lh 

of TO id \\cr<> assonlcd to l)v of»ntrac- 
loi, he could not tc'covc'T piollts ht 
would hji\e made if such load ol 
Ml cater width had h< cn of length 
oriKinallv agitcd on, pailitularh 
when It appears that he was paid 
mole Ih.in he w^ould Tiave bceui if 
the* spt < itic Mtions had not been 
rtian^e-d (’’onnelly \ Jto/ed Imjuove- 
mont Dist No 2, 43 S VV 2d 'IjI, 1M 
Ark 11‘)3 

37. Or—Fcldsc hau \ Clatsop Coun¬ 
tv 20S P 761 Oi 2 17 

38. Cal—lJurr v Pacific lndomnit\ 

(^) 153 I’Jd 24 r.6 CaJ Apj) 2d 352 

prior opinion 12S P 2d 26 

Conn—Kelle‘> V Toiiington, 71 A 
S U). 81 Conn C15 

NY—Luciano v State 287 NYS 
768 218 AppOiv 042—Mai.shall 

Const Co V State, 231 NYS 315, 
133 Misc 131—ColaruMSo v State, 
202 NYS 510, 122 Misc 191 
Or—Kcldschau v Clatsop County, 
214 r 528, 117 Or 4S2 
]te sc ission or abandonment of con- 
triet Ke'ue Tally infra subdivi¬ 

sion 1 of this see. tion 

39. Cal —Bun v I'aclfic Indemnity 
Ck> , 133 I* 2d 24, 56 Cal App 2d 352, 
prior opinion 128 P 2d 26. 


N Y—Luciano v State, 287 N Y S 
761 218 Ai>pl>i\ 64 2 

Or—Fc'ldsc ban v Clatsop Count\, 
214 1‘ 528. 117 Or 4 82 

40. US \ It Young Const Co v 

Road Imprc)vt ineiit Dist No 2, 

lohnsun County, C A Ark 297 P 
127 

41. IIS—A R Younp Const Co v 

Hold Impioccment Ih'^l No 2, 

Johnson Countv, supia--Holme s 
Countv V Burton Conslr Co, CC 

\ Miss 267 P 769 

29 C I p 609 note 11 

42. ITS—A It Young ('‘oust Co v 

Itoad Tminovement l>is1 No 2 

Johnson (■’ouiitv C C A Ark 297 F 
J27 

43 US- Holmes Countv v Burton 
Constr t\:) , CC \ Misp 267 F 769 

20 C J p 612 note 12 

44. US—Ti’rank v Allej^honv Coun 
tv , C C A Pa , 119 F 2d 614 

45. Ark — 1.C.W e IJIns" & Piieo-W'il- 
liams V St F'lancis Road Improve¬ 
ment Dist No 1, 250 S VV 1, 158 
Ark 91 

48. Or—Feldachau v Clatsop Coun¬ 
tv 2t»8 761, 105 Or 237 

Comparative cost of completed and 
uncompleted work 
Where road district look over cam- 

tract lor load construction on ac- 
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eoiint of e onlraetors’ delay in coin- 
ple‘tion of Job. on diflerener as to 
eornparatve cost of the completed 
and iin<ompUted parts of the work, 
V'lew of the district then eon was held 
to prevail, il hcinj? the more reason¬ 
able one —Mulhns i(r Kyle v Road 
Improve mc'nt Dist No 5, 258 SW 
6 19 II,L’ Ark 427 
Profit on unfinished work 

Where* oontrae 1 for highway pro¬ 
vided that, if road dist net look over 
the work, and the expense* incurred 
should be less than sum pavable* un¬ 
der the contract if (omplete*d bv con- 
liae tors, conlracloTs would he* enti¬ 
tled to dine*ren(e* hut if such e‘X- 
pe rise cxccf'cled the sum so payable, 
font motors would be liable for e*x- 
(S ss on taking ovct oontracl because 
of contractors’ dc'lav, a r>rofll of ten 
cc*nts a yaid In embankment unfln- 
islufl In f outrne tors was held piop- 
filv credited to them—Mullins &. 
Kvle V Road Improvement Dist No 
5, supra 

47. W’ash—L Romano Co v Skagit 
C'enintv 268 P 898 118 Wash 367 

48. W^is—Bavllcdd (''ounly v Ogren, 
177 NW 591, 172 VVis 169 

Contract as enlarging* rig'hta 

Provision vhat hi^^hw’^av district 
could notify contractor to discontinue 
all work or any pait thereof, and 
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completion was clone under a contract such that the 
cost of completion could not be determined before 
completion,^® although the rule is otherwise where 
the uncompleted work was rclet for a definite sum 
In the absence of waiver, by taking over without 
compliance with crmditions precedent provided for 
by the contract, the state oi municipality voluntarily 
divides the entire contract and entitles the contrac¬ 
tor to compensation for the value of the work and 
material furnished Where the contract gives the 
public agency the right, in the event of the con¬ 
tractor’s default, t?o complete the contract at his ex¬ 
pense or charge him a fixed amount per day as liq¬ 
uidated damages for delay, and a similar provision 
IS made in the contract between the contractor and 
the subcontractor, the election of the public agency 
to complete the contract precludes it from charging 
the contractor liquidated damages and likewise pre¬ 
cludes the contractor from making such a charge 
against the subcontractor 

The measure of damages for breach of a highway 
contract on account of defective work is the reason¬ 
able cost of remedying the defects 

Joint bidders Where two contractors have put 
in a joint bid for highway improvement work, and 
the contract is awarded by the slate in the name of 
one of them, and both joiiitl> proceed with the 
work, the equities against the slate of the one not 
named in the contract must he worked out in the 
contractor's name by assignment or m.iking a claim 


under the contract, but as between themselves ac¬ 
counts should be stated as if they were independent 
contractors. The assumption of liability to the state 
for completion of the highway by the one to whom 
the contract was awarded did not make him liable 
to the other respecting the latter’s share in the en¬ 
terprise, and, where the latter has defaulted, he is 
liable to the former for the amount by which his 
reasonable expenses of doing the work necessitated 
by the default exceeded the contract price 

(b) Unit Prices, Measurements, and Esti¬ 
mates 

Under some contracts the amount of the compensa¬ 
tion to be paid is determined by applying specified unit 
prices to actual measurements or estimates of the work 
done, and, where It is provided that an estimate, cer¬ 
tificate, or determination of a designated officer or board 
with respect to the performance of, or amount due un¬ 
der, the contract is conclusive, the parties are bound by 
such determination in the absence of fraudulent or arbi¬ 
trary action or gross mistake 

Frequently the contract is so woided and con¬ 
strued as to provide for the payment, not of a lump 
sum, but lather of a sum to be determined by ap¬ 
plying specified unit prices to actual im asurernents 
of the work donc,®^ and in such case the contractor 
is entitled to recover tlie amount agieid to be. jiaid 
as deUrniincd from a computation of the units of 
w’ork p( rformed,’'*^ and c.innot recover damages be¬ 
cause of an authori7ed cbangc in pl.ins which in¬ 
creased the number of units of one class and de¬ 
creased the number in another '*7 Tn measuring the 


thereupon completi the work in stip- 
ulHli'cl mannoi AM(h stipulated Tifjhts 
to recover t xee'^sive expense, i on- 
templaled tontinpeni i(\s In which tht 
district could take the initiative and 
compel contractor to disc'onlinue and 
hence did not limit the district's 
rlKhls tail rather enlarged them, and 
did not rcciuiic- district to follow in¬ 
dicated pioccduic tor coinplctin*? 
woik —Six Companic^s of California 
V Joint lliKhwav Dist No 13 of 
California. C C A Ca,] 11(1 F 3d 620 
affirming DC, 24 F Supp 34(), cer¬ 
tiorari granted Six Companies of 
California v Joint Highway l>isl No 
13 of State of California, 61 S Ct 
36, 311 IIS 631 85 D Kd 401. and re¬ 
versed on other grounds 61 S Ct 186 
311 US 180 85 UEd 114, rehc-ar- 

ing: derned 01 S Ct 138, 311 US 730 
86 LiEd 475 

49. NY--Fred E Gross & Son v 
State 212 NTS 222, 214 App Div 
386, affirmed, appeal dismissed 151 
NK 634 213 NY 620 

50. US—Six Companies of Cali¬ 

fornia V Joint Highway Dist No 
13 of California, C C A Cal , 110 

F 2d 620 affirming, D C , 24 F Supp 
346, certi(»r.irl granted Six Compa¬ 
nies of California v. Joint High¬ 


way Disf No 13 of State of Cali¬ 
fornia, 01 set 30. tn US. 031, 
85 D Kd 4(U «ind revtised on other 
grounds 61 S Ct 186, 311 US 380, 
85 U Ed 114 rehearing denied 61 
set 4 38. *311 US 730, 86 L. Ed 
475 

51. Held no waiver 

Va —JoneM v Nelson County, 120 S 
E 111), 1 i7 Va 612 

52. Va —Fidelity ^ (^asualtv Co of 
New York v (\)penhavcr Contract¬ 
ing (’o, 165 SE 528, 150 Va 120 

53. T,.a—Goldl»trg v Bantn 13roM , 
162 So 7S6, 183 Ua 10 

64. Wm—McDonald v Schaefer, 243 
N W 4 51 208 Wis 414 

55 Anz—Greenlee County v Web¬ 
ster, 216 P 101. 26 Ariz 183 
N Y —Kent Const Co v State, 208 
NYS 634, 212 App Div 197— 

Marshall Const Co v State, 231 
NYS 345, 133 Misc 131 
Ohio—State v Harlan, 174 NE 366, 
37 Ohio App 222, error dismissed 
Harlan v State, 177 NE 636, 123 
Ohio St 665 
What ooiutltutM **iuilt*’ 

Where unit price highway resur¬ 
facing contract railed for specific 
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dimensional jardage with iDinimurn 
(ont€‘nt of bituminous coiurtt^ of 
particular brand, eai h vard vMtb 
su(h niininium content const itutrd 
“unit” within contemplation of ron- 
trdft—Slate ex rel S Monrot A 
Son Co v Tracy, l')6 N J'J 050, 120 
Ohio St 550 

56. Okl -—Ueinlngrr v W.ird-Peck- 

rnan (V' Piooks 2SJ F’ 4f>'i 130 Okl 

292, followed in lit ininger v H L 
Cannadv Co. 282 J* 474, 1J9 Okl 
301 

Brror In estimate ae to mlnimam 
tonnage 

If after completion of unit price 
highway resurfacing contract, it is 
discovered that error wms made in 
estimate' prepared by enginerr and 
carried into contract, with result 
that dirnen’^ions provided for did 
not take' minimum tonnage specified 
saving inured to benefif of st,ite and 
not contractor—State ex rel S Mon¬ 
roe & Son Co v Tracy, 196 NE 660, 
129 Ohio St 650 

57. Wash —Coyle Const Co v Ska¬ 
git County, 32 P 2d 106, 177 Wash 
620—HrewsUr v State, 16 P 2d 
813, 170 Wash. 422. 
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v/ork done, specific provisions of the contract should 
be followed,®® and measurements made according to 
the contract method will prevail over measurements 
otherwise made 

Provision is sometimes made for an estimate, cer¬ 
tificate, or determination of the highway engineer or 
other designated officer or board of the amount or 
quantity of work done or materials furnished, or 
for a determination by him of all questions involv¬ 
ing the amount earned under the contract Such 


provisions arc enforceable®® and, in the absence of 
fraudulent or arbitrary action or gross mistake, the 
estimate, certificate, or determination is conclusive 
where made so by agreement of the parties,but 
not in the absence of such agreement ®2 Such an 
agreement will be construed in harmony with the 
expressed intention of the parties,®® but plain lan¬ 
guage in the contract is required to make the de¬ 
termination conclusive,®^ and even where a provi¬ 
sion for conclusiveness exists, the decision is not 


58. Provision for shrinkasre 

(1) Under contract for road con¬ 
struction providing that amount of 
mateiial excavated will be measured 
In Its original position by cross-sc< - 
lioning unless engineer cle< Is to 
cross-section embankments after ma¬ 
terial has been placed, in which event 
hf shall provide for shrinkage of ten 
per cent, where measurements were 
made while earth was fresh and new¬ 
ly placed, finding that ten per cent 
should be subtracted was consonant 
with common observation and expon- 
cnce that fresh eaith packs and 
shrinks 

U S — Hoad Improvement Dist No 
n of Crittenden County, Ark v 
Roach (M^AArk. 18 F 2d 75'') 

Ark—Mullins & Kvte v Road Tm- 
provernent Dist No 5. 258 S W 
6*19, 162 Ark 427 

(2) On rerneasurt ment, more than 
year after excavation of material 
placed in road ♦ mbankment no de- 
duction should be made for shrink¬ 
age under contract provision—Jioad 
Im|)rovcmcnt l^ist No 5 of (’’ritten- 
d< n C''ount\ Ark v Roach, supra 
Practical construction of contract 

Where ro.id disliict’s ingincers 
had adopted one (oust r net Ion of 
clearing and giubbing contiaci as 
to computation of acti.ige in lx gin¬ 
ning tiny (ould not, atlei plaintiff 
had d< all with subt onliac loi on 
such basis, adojit a changed ron- 
striiction to pliintitl's pre ludice—C 
A Hc( s A c''() V Road Improvement 
Dist No 1 of Flark Countv, 267 S 
W 770, If,7 Aik ISl 

Capacity of borrow pits in meas¬ 
uring material taken foi highwa\ 
■was held d( terminable bv aiea not 
flooded, not area including flooded 
portion partiiilly filled causing 
shiinkage in pits—Atkinson v State, 
275 1‘ 41 2. 206 Cal 617 

59. NY—Dowd v State. 267 NYS 
358. 239 AppDiv 141 

Actual measurements held to control 
estimate 

Kngineer’s final estimates of quan- 
tit> of material used to fill slump 
holes, made after fills were covered 
by road, cannot stand against at tual 
mea.suremcnts by former engineer — 
Road Improvement Dist No 6 of 

40 C .T S -8 


Crittenden County, Ark, v Roach, 
CCA Ark . 18 F 2d 755 
Onstomary nse of spread stakes 

Whore highway < onstruction con¬ 
tract required payment for base 
course materials according to quan¬ 
tities computed from truck loads de¬ 
livered on road wav, highway engi¬ 
neer’s failure either to measure con¬ 
tractor’s stock pile or give rot k tick¬ 
ets as receipts for truck loads deliv¬ 
ered therefrom would not require that 
state at t ept contractor's estimate of 
rot k in stock pile and make pavment 
in atoordance with .such estimate, 
notwithstanding alleged at t uraev of 
tont rat tors estimate as to amount 
of rook which had been in stock pih, 
particularly where it had been cus¬ 
tom in that highway district to use 
spiead stakes and not rotk tickets, 
.^nd where state established that 
load was corret tl\ staked for a theo- 
Klital top width of thirty feti and 
w'as construe ted in reasonable ae- 
tordcirice with tin* staking, although 
subst (luent mt asurement showed a 
top or suifac^ width of thirtv-thrcc 
and nint-tenth.s fetd contractor could 
not uvc wudth nie.asurt ment of sur- 
fat e sul»stquent to completion of 
(onslruttion a*- foundation for com¬ 
putation of additional quantities ov- 
<•1 contract reciuiiements which it 
t la bind wtr. m tuallv plated on road 
at lime of t t)nstruction—L Koman«) 
Krigint ti mg Corporation v State, 11] 
i'2tl 549, 8 Wash 2d 670 opinmn ad¬ 
hered to 120 r 2d 1008, 12 Wash 2d 
736 

60. Mo—Sager v State Highwu\ 
Conimi'»sion, 160 S W 2d 767, 349 
Mo 341 

Sold not to deprive contract of mn- 
tnality 

Tiovision of contract that chief 
engineer’s estimate in case of dis¬ 
pute IS a condition precedent to right 
of tontrattoi to retcive any money 
under contract cannot be interpreted 
so broadly as to deprive contract 
of mutuality—Spitcaufsky v State 
Highway Commission of Missouri, 
159 SW2d G47, 349 Mo 117 

61. US—Bay Countv, Fla, v Nix- 
on-Smlth Const Co, C C A Fla, 
294 F 898 

Ark—Connelly v Parkes, 255 SW 
22, 160 Ark 496—Brow'n & Froley 
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V Monroe County Road Improve¬ 
ment Dist, 241 SW 39, 153 Aik 
606 

Ga—Stale Highway Department v 
MacDougald Const Co , 6 S E 2d 
570. 189 Ga 490. 137 ADR 520, 
reversing MacDougald Const Co 

V State Highway Department 2 
S E 2d 197, 59 GaApp 708, mandate 
conformed to 7 S E 2d 292, 61 Ga 
App 672 

Neb—Appeal of Roadniix Const Cor¬ 
poration 9 N W 2d 741 
jsjry — Dowd v State, 267 NYS 358, 
239 AppDiv 141 

N(^_Lacv V State, 141 SE 886, 196 
NT 284 

Or—United Contracting Co v Dubv, 
292 P 309, lU Or 1 
T( X—State V Martin Bros, 160 S 
W 2d 58, 118 Tev 505, reversing 
Martin Bros v State Civ App, 
146 S W 2d 782—Fort Woith Nat 
Bank v Slate, Civ App , 158 S W 2d 
885 erioT refused—Neyland v 
State Civ App, 151 S W 2d 331, 
error dismisstd Judgment correct 
—Moller A Jtoberts v Han is C’oun- 
t.\ Civ App , 54 S W 2d 213 
Wash—(X)Vle Const Co v Skagit 
t^iunty 22 P 2d 106, 177 Wash 520 
^Vis—State ex nl l,.nther»? v Smith, 
299 NW 4.1. 238 Wis 291 
29 CJ p 609 notes 4, 7 [c] (2) 
Inexperience of engineer 

The plain mandate of the contract 
m.iking the engineer's final estimate 
(oTulusive will not be disregarded 
hocaiist thi engineer was inexperl- 
enetd—Hoad Improvement Dist No 
5 of Crittenden County, Ark, v. 
Roach. CC \Ark. 18 P" 2d 755 

TiJLAl estimate accepted by contrac¬ 
tor as corrt(1 in arriving at balance 
due subconlrai tor is binding on cen¬ 
tral tor in a<tt)unti!ig with highway 
department—Miller v Bonner, 111 
So 776. 163 Da 332 

62. W \'a—T Towles & (^o v Coun¬ 
ty Court of Summers County, 121 
SE 91, 95 WVa 310 

29 CJ p 609 note 7 [c] (1) 

63. Tex—Craven v Davison Com 
App, 276 SW 193 affirming. Civ 
App, 260 SW 1100 

64. US—Road Improvement Dist 
No 6 of Crittenden County Ark, 

V Roach, CCA Ark , 18 F 2d 766. 
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conclusive if it is made fraudulently®® or in bad 
faith,®® or if it poes beyond the scope of the mat¬ 
ter submitted to the officer for determination,®7 or 
is not made in the manner required by the con¬ 
tract,®^ althoujjh, if made in accoulance with any 
method jirovided in the contract, the contnictor 
must abide the result®*^ Furthermore, an estimate 
IS not so conclusive as to jueelude the subsequent 
coriection of a j^ioss and jialjiable mistake the re¬ 
in,but, if tile dtcision of the euf^inecr, even if 
erroneous, is not so clt.iil> and manifestly wronj^ as 


to imply fraud, bad faith, or failure to exercise an 
honest judj^ment, it is final and conclusive Al¬ 
though the right of the road district to change en¬ 
gineers during the life of the contract is not limit¬ 
ed by the contract making the engineer’s estimates 
final, such right cannot be exercised to secure a 
fraudulent or unfair advantage The provisions 
of the applicable contract must be looked tf) in deter¬ 
mining whether a particular delei mination is con¬ 
clusive An agreement to abide by the decision 
of the engineer as arbiter docs not confei authority 


Or—Spok,mr* (^)untv v Pacific 
(\>. J* 1^)1, 106 Or HGO 
65. PS —llo.'id Impj ov«‘nw nt Oisl 
No r» of (''ritlMidin Counlv Ark 

V rt(.M(h CO A Ark. 18 F Ud THf) 
Cal —Vnu^h^n v Tulare Counlv, 

I' LM r.». Cal App 2<il 
Tex — W L. J‘t arson A. C^o v Hulth- 
inson (\»unt\, Civ App S2 S W Jd 
nos, ( 1 lor refust d— llianimt r A' 
Wildci V famestont Countv^ (’iv 
Apj) , Jl S W ‘2d DS, error disnnsst'd 
29 C I p 60M note 7 t^1 (3) 

Xiocal engrlneer employed Try chief 
engineer 

A mad irruirov t int nt di‘>tiKt Ifl 
tliiK a road building <onlrac( jirovid- 
llial the tuiginttr's dt t isions of 
disjujh s siwill 1^« liiiiil and con<lu‘“ivf 
is nol bound by cst iina(t s made bv 
tht thief (iiginccr, from r< ports rt- 
suiting from iraud or gross mistake 
bv’^ a It'xal (iiginctr crnployt d b> him 
—< iHgt tV. Spline] V lU'iid Jmprovt- 
meiit D.st No ‘I of Ntwton C’ounty 
2r.J S W M 22 , 1-,M Ark (>4 2 
€ 6 . U s — Il<»ad Improvement l)ist 
No ot C/ilttruhn ("ounly Ark 

V Houh C A Ark , 18 F Jd 755 
67 (la--Stile Highway Oepart- 

mi ni y Mat l>(Migald Co , 6 

S F 2d ^»7(). ISM (Ja 400 127 A L It 

520 rt\rTc,n^ M.uDoug.ild Const 
Co \ Stile Jfighvvav Department. 
2 S 10 2d 1M7 50 (4a App 70S. man¬ 
date tonfoiiri'd to 7 S F Jd 2M2 bl 
(.4a App (.72 

Or—Spukaiu ('ountv v Pacific 
Pndgt (’(), 21 J P 151, 10(, Or 550 
Tt X—I'oit Worth Nat IJank \ Slalt* 
Civ A])p , I^.S S W 2d S.S5, error 
lefustd—W D Pearson & Co \ 
llutthinson County, Civ App , 52 

SW 2d '‘) 0 M • rror refused 

68. Wis- Joy (I y'^ Sauk County 2 16 
N W' 41? 210 Wis 21.5 

Combination of approved methods 
If the touiiact provides two al¬ 
ternative mt iliodM of estimating the 
amount ot \\<nk doin a final csti 
mall based on a (ompiomise lu 1 yy een 
or a (ombiijihon ol lla two nu thods 
cannot staiul - Jto id Tmpiovennnt 
Dist No 5 ol Cn( leiidcai Countv, 
Ark, V Itoadi, CC'AArk, 18 F 2d 
755 

La—Lane v iO J Deas Co, 126 So 
614, 12 LaAjip 382. 


69. US- Itond lmprovi‘ment Dlsl 
No 5 of (.^iittindeii (N)urilv, Aik, 
y Itoacb, C C A Ark , 18 F 2d 755 
70 US — Hoad Improvi men! I>ist 
No 5 ol t'liitendin County Ark, 

V Hoai h, C'* C" A Ark , 18 F 2d 755— 
Hoad lmpr<)V'ement Dial No 4 of 
Conw'av Countv Ark. v Wilkerson, 
(M^ A Ark . 5 F 2cl 416 

Ark - (4age & Speme ei v Hoad Im- 
piovemint Dlsl No 3 of Newton 
County, 252 S W 922, I5M Ark 642 
Ol —North Par Const Co v Wal¬ 
lowa ('ountv, 24M P 1100, 119 Or 
565—Ttakii v Multnomah County, 
216 P ‘152 118 Ol 14.1 
20 CJ p 609 note 7 [(] (3) 

Held gross mistake 

JMi.staken oinissu>n of nearlv twen¬ 
ty-In c p< r ((lit of the yardage on a 
big (oiitra< t " A’’aughan \ Tulare 
County 205 I' 21 56 Cal App 261 

71. (Ja—St ite Highway Deparlrrunt 

v MaiDougald Const ("o 6 S F 2d 

570 ISO t.4n 400, 1.37 ALU 520 
1 1 y 11 sing Mac T)ougald Const ('o \ 
Stale Higliwav Department 2 S JO 
2d 107, 50 t4a Api) 708 mindali 

j conformed to 7 SR 2d 202 61 (Ja 

App 672 

Or—Pakci v Multnomah County, 
216 J‘ ‘552. 118 Or 111 

72. US —Hoad Irnproycnn'nl Dist 
No 5 of (^ritlenden County, Ark, 

V Hoadi, ('CA Ark IS F 2d 75 5 

73. US—Hoad Improvement Disl 
No 5 of Crittenden Countv, Ark, 
y Roach supr.i 

Statements by county engineer to 
prospective bidders for excavation 
woik as to what yyould be allowed 
.IS intt rmediatt ixiivation” did nol 
atliil written contract between bid¬ 
der and county linker v Multno¬ 
mah (\»unty 24 6 1’ 5 52 1 1 S Oi 111 

Particular contracts construed 

(1) The decision of the i ngine(*r as 
to whether detours rccjuired to he 
mainlairu'd ]iy' the tor tr.ic lor, W(»rc 
propirly rnaimained was conclusive, 
where the contract provided that 
yyoik should be done under the direct 
supervision ot (he engineer and that 
he was to decide all gueslions as to 
the ciuahty or acceptability of the 
work pc>rloimtd and as to the man 
ner of pirloimance and all questions 
as to the acceptable fulfillment of 
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the contract on the jiart of the con¬ 
tractor- T'’ort Worth Nat Hank v 
State, TtxCivApp, 158 S W 2d SS5 
error refused 

(2) Current monthly cstimap's are 
not coriclusivi whire, und( i a proT)(*r 
construction of thr conlr ul the final 
estimate' IS only eslirnati m.ide con¬ 
clusive 

US—Hoad Improve rricnt Dist No 5 
of Crittinderii ('ountv Ark, v 
Roach (' (' A Ark 18 F 2d 755 
WVa — T Tciwli's A Co y C'ountv 
Court of Summers Countv^ 121 S 10 
0 1, 05 WVa, 'lit) 

(1) A provision that all disputes 
arising under the eontraet were to 
be' finally dcle'Tmiiied bv the engi- 
ne't r does not m.iKe his de e ision bind¬ 
ing on issue's ot law sueh ,»*- tht le'- 
gal ine'aiiing of a cemtraet but the' 
ptovisu)!! Kfers euily to issues of 
fae t, such as tlie* epianlity .ind qiril- 
itv of tile work Stat. v Kisselbuig 
23 > P 580 27 An/ 2 56 20 Cl p 
600 note 7 [ e 1 (1) 

(4) A eontraet hetwee'Ti a ro.id dis- 
liict and a eeinlractor preividirig that 
the decision of an engime'i as to 
the me ainiig ot .ill spe c ilie ations .shall 
be final, refers only to e ont r e>v e rsn s 
irising ]>ertwce'n the distriet and llie 
ee)ntractor as to the meaning of the 
spee ific ations in the eontraet and 
has no icfticnri to thi interpnti- 
tion c^r the provisions of tlu contract, 
or the determination ol any issue he- 
twem the ccmtraetoi and the engi¬ 
ne I'r, growing out of then resi)e'(live 
eontracls with the distriel that he'- 
ing a eiuestion ferr the courts—('ori- 
ne'lly V T'arkis, 255 S W 22, 160 Ark 
496 

(5) Preivision in contract that 
highw'.iy director’s decision should 
be final will he upheld in so t.ir as 
rm ( hanie s of contract arc* concerned 
hut docs not give diieetor eX(lu«-i\c 
power to interpret conir,ie t — Mate 
ex lel S Monroc A Son Co v Tracy, 
106 NF 650, 129 Ohio St 550 

(6) A provision that the opinion 
of the* engint'cr as to the meaning or 
inte*nt of the contract shall he* final 
and binding re'quires only that the 
contractor perform the w'eu k in ac- 
eoioance with the engineer’s decision 
in Older to avoid delay, and a deci- 
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on him to change the contract or to refuse allow¬ 
ances based on plain and ambiguous terms of the 
contract Where the engineer is appointed by the 
state highway commission, his authority to bind the 
county by alterations in the plans must be found in 
the contract and exercised in the manner pre¬ 
scribed A statute providing for payment from 
time to time on estimates and orders of the highway 
commission implies that the commission shall use 
judgment and discretion and docs not limit its func¬ 
tion to acceptance of the contiactor’s estimates'^® 

b. Strict or Substantial Performance 

A substantial performance of the contract Is gener¬ 
ally sufficient, but there must be at least substantial 
compliance. 

A substantial compliance with the contract in 
good faith IS generally sufficient P^ach case pre¬ 
senting the issue of substantial jierformance must 
be determined on its own particular facts Un¬ 
der a contract giving the state the light to lequiie 
the removal and rejilacemcnt of any part of the 
work which was not f)ci formed in accfirdance with 
the contract, the stale can ordei the iemo\al of anv 
])art of the pavement which w\as substantially de¬ 
fective'^'^ irrespective of the avcTa;;;c character of 
the entire jiavcinent,^^^ and in such case the con¬ 
tractor cannot recover the amount cxpendenl for 
removing and relaying such parts of the pave¬ 
ment,but, where the contractor was requirc'd to 
rejdace pavement substanti.dly conforming to the 
contract, he was entitled to reimbui seme iit fiom 
the state 


c. Time for Performance 

(1) By contractor 

(2) By public agency 

(1) By Contractor 

The contractor must perform within the time fixed 
in the contract or an extension lawfully granted, and is 
liable for failure to do so unless the delay is excused or 
waived 

Public necessity requires that highway contracts 
be prosecuted to completion promptly The con¬ 
tract must generally be performed within the time 
fixed therein^^ or wulhin the time of an extension 
lawfully granted otherwise the contractor may 
bt held liable in d»images for the delay^® or, where 
provision therefor is made in the contract, it may 
be canceled after notice to the contractor The 
judgment of the highway dejiartment that there has 
been unreasonable delay should not be lightl> set 
aside by courts Coutt ordcis granting an exten¬ 
sion of time for the work and finally accepting it 
on its comjiletion ha\e the legal effect of vacating 
and abrogating jirior oiders adjudging the contrac¬ 
tor 111 default A piovisioii that an extension be- 
>ond the date fixed for completion shall be on terms 
fixed by the highwM> dc5» artment which may include 
a charge for engineering and iiis|)ection expenses 
does not inandatorily require such charges as a con¬ 
dition to granting an extension, but the power to 
impose such charges is discretionary and should not 
be exercised arbitiarily 

A substantial addition to the work added by a 
change order nulbfits the provision in the original 


Sion of tht cnpim-er that certain 
work be pnrfoi mtd without toinpen- 
sation, as beiiiR incidental to other 
work, will not prevent recovery 
thc'refoi —Mcdillivrav Const Co v 
Iloakins, 20J P 677, 64 Cal App 6*16 

74. Ark—l.c-wellinp & Prbe-Wil- 
liams V St Francis Road Improve¬ 
ment Dist No 1, 250 S 1, 158 
Ark 91 

29 CJ p 609 note 7 [t ] (5) 

75. Wis—Joyce v Sauk Counts, 246 
NW 413 210 Wis 24 2 

76. Wis —State v Nemac hok, 225 
NW 170, P)9 Wis 13 

77. Ind—Dipi'rt v Bacon, 149 NE 
64, 196 Tnd 485 

NY—Foote V Stale. 246 NTS 565, 
138 Mi&c 341—Chambers v State, 
218 NY S 376. 128 Mis( 227, modi¬ 
fied on other grounds 222 N Y S 
782, 220 App Div 797, afhrmed 159 
N E 671. 246 N Y 608 
29 C J p 609 note 8 
Substantial performance by subcon¬ 
tractor see infra subdlyision j (1) 
of this section 


78 NY—Foote y Stale, 245 NYS 85. Mo—St Bouis County to U.sC 

665 128 Misc 241—Chambers y of Mississippi Vallty Trust Co v 

State. 218 N VS 475. 128 Misi 227, Mi nki , App . 95 S AV 2d 818 

modifitd on other grounds 222 N 

YS 78 1, 220 App Di\ 797 alhrmed 86. Damagres recoverable 
159 NE 671, 246 NY 608 (1) Cost of -seeping engimers on 

Held not substantial compliance F>l> longer than neeessar> —Maty- 

Pa—Commonwealth y U E Bonham hind ('asualty Co \ Ballard (\)unty, 
Co, 147 A 611, 297 Pa 514—Shire- 389 S W 416 217 Ky 244 
man y Scott, 53 Dauph Co 19 (2) T^biuidated damages for each 

79 . NY—Foote v Slate, 245 N i S da> of di lay after date tor lornplf- 

565 138 Misc .241 road W'ork —Marvland Cas- 

eo. N Y-Foote V State, supra ually Co v Ballard County, supr.i 

81. NY — Foote y State, supra 87. K\ —Marvland Casualtv^ Co v 

82. N y —Foote V State, supra— Mallard County, supra 

Charnbeis V Slate 218 N Y S 37."i, 88. Va—Tnnklr \ Commonwealth. 
128 Misc 227, modified on other g jj] 052 , 170 Va 429 

grounds 222 NYS 783, 220 App 

Diy 797, affirmed 159 NE 671, 246 89. Mo—St Eouis County, to Use 

NY 608 of Mississippi Valiev Trust Co v 

rn , , « ,,, Menke. App. 95 S 2d 818 

83. Va —Trinklc v Commonwealth, 

196 SE 652, 170 Va 429 90, NY—Cood Roads Engineering 

84. Seld no breach of contract Contracting Co y Stale, 29 N 

Miss—Weaver & Co v I'hares, 188 Y S 2d 848, 176 Misc 1012—Ibla- 

So 12, 186 Miss 224, suggestion ware Paving Co v State, 21 N Y S 
of error overruled 188 So 670, 186 2d 51, affirmed 37 N Y S 2d 769, 265 
Miss 224 App Div. 889. 
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contract setting the time for completion, and, in 
the absence of an agreement by the contractor to 
complete by a certain date, he is entitled to a rea¬ 
sonable time in which to complete the entire work 

Excuse for delay A delay in completing the 
work may be excused when it is unavoidable 
There is an implied promise in the contract that the 
engineer designated to supervise the contractor’s 
woi k would do so in a manner which would not 
hinder the contractor in the performance of his ob¬ 
ligations,*^^ and, where the engineer arbitrarily hin¬ 
dered the contractor in the completion of the work, 
eciuity will not iicimit the state to withhold any part 
of the contract price, cither as penalties or damages 
for delay luirthermorc, the state cannot avoid 
lialnlity in an action to recover penalties thus with¬ 
held on the theory that the engineer’s tortious acts 
were not chargeable to the state, and it is immate¬ 
rial that the contract provided that the engineer’s 
decisions on questions arising thereunder should be 
filial*^*'’ Where the delay was caused by the con¬ 
tractor’s own acts, and cavc-ins resulted from his 
incompetence, the fact that the work was stopped 
for a time by the state industrial accident commis¬ 
sion docs not make a statute excusing nonperform¬ 
ance or delay in performance ajiidicable , nor is delay 
excused under the doctrine of impossibility of per¬ 


formance where the ground conditions encountered 
in the work were not vitally different from those 
which the contractor should reasonably have antici¬ 
pated Where the contract commits to the judg¬ 
ment of the engineer the question of whether de¬ 
lays were unavoidable, the engineer’s judgment can 
be impeached only for fraud or mistake so gross 
as to amount to fraud 

Waiver Where the supervising engineer acqui¬ 
esces in the suspension of the work because of un¬ 
favorable weather*^ conditions, this constitutes a 
waiver of a provision for liquidated damages on 
failure to complete the contract at a certain date 
After a breach on the part of the contractor has 
occurred, the time of completion cannot be waived 
to the prejudice of taxpayers, even though an ex¬ 
tension might have been granted had the contractor 
asked for it during the course of performance 

(2) By Public Agency 

In the absence of consent or waiver, the contractor 
IS entitled to recover compensatory damages for delay 
caused wholly by unwarranted action of the public 
agency 

If a delay is caused wholly by unwarranted ac¬ 
tion of the highway commission the contractor is 
entitled to recover compensatory damages there¬ 
for,and this light is not affected by constitutional 


91. Mo — ChriMlfSon v Stat(* IIiKti- 
wav Commission Ar»p , 16 S W 2d 
00(» transl’eritd, s<'(, Sup, 40 SW 
2d 615 

92. Unprecedented rainfall and 
changre of location 

In tontiaclois’ suit to enjoin load 
distrifl fiom lancelmn (ontiact tor 
road consli u{ t ion, refu‘-al to charge 
contrac tors luiuidatcd damages for 
delay on finding that it \\as caused 
l)V unpriM edenled rainfall and iliange 
of location <jf the road will not be 
disturbed—Mullins A. K\te v Road 
Improvement Dist No 5, 26S SW 
162 Ark IJ7 

Cfontractor’s delay held not Jnstifled 

(1) lly eount\ s failuie to build 
culverts, which he also fontracted to 
build—Maiyland C\isiialty Co v 
Rullaid County. 2S9 SW 316, 217 
Ky 34 3 

(2) Where dela> was caused b> 
obstructions which It was not the 
duty of the contracting public agen¬ 
cy to remove—Nevland \ State, Tex 
CivApp, 161 S W 2d 131, error dis¬ 
missed, judgment corre < t 

93 Tex—Goodium v State, Civ 

App, 158 S W 2d 81, < rror refused 
M. Nc‘b —Appeal of Roadmix Const 
Corporation, 9 N W 2d 741 
Tex—Coodrum v Stale, CivApp, 
158 S W 2d 81, error refused 

95. Tex—Goodrum v. State, supra. 


96. US—Six Companies of Cali¬ 
fornia v Joint Highway Dist No 
13 of California. C C A Cal , 110 F 
2d 620, affirming, UC 24 F Supp 
34 0, certioiari granted Six Compa- 
nn‘s of (\ilitoinia v Joint Highway 
Dist No 13 cjf Stale of California 
61 set JO 311 US 031, 85 L. Ed 
401, and rev<*ised on other giounds 
61 set 186. 311 US 180. 85 L. Ed 
114, rehearing denied 61 SCI 438, 
311 US 730. 85 L Ed 475 

97. Ark —Hrovvn & Frolev v Mon¬ 
roe Countv Hoad Improvement 
Dist, 241 SW 39. 153 Aik 606 

98. Fla —Hillsborough County v Pal 
Me*re, In< , 135 So 525, 101 Fla 736 

99. Mo—Spiteaufsky v State High¬ 
way Commission, 159 S W 2d 647, 
.349 Mo 117 

Directions by state’s division engi. 

neer to highway contrattor not to 
commence work on stieet until later 
In summer were acts and dir«‘ttions 
of state—John Johnson Const Co 
V State, 207 N YS 570, 211 App Div 
512 

Failure to provide right of way 

(1) The public agency is liable for 
breach of contract for expenses In¬ 
curred by the i ontractor as result 
of agency's delay In procuring a 
right of way 

Miss —State Highway Commission v 
Wunderlich, 10 So 2d 453, sugges- 
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lion of error overruled 11 So 2d 

437. 

N Y —Madison County Const Co v 
State, 31 NTS 2d 883, 177 Misc 
777—J W Itiennan (’onst Co v 
State, 191 N Y S 25 3, 117 Mist 816 
Utah—(’’ampbtll llldg Co v Statt 
Itoad (\)mmission, 70 P 2d 857, 95 
Utah 242 

29 C J p 610 note 15 [h] 

(2) Whether there is ne'gligene e la 
immatoTial—Campbell Rldg Co v 
State Road Commission, supra—29 
CJ p 610 note 15 LbJ 

(3) Activities of go\e‘rnment offi¬ 
cials in assisting state m acquiring 
highway right of wav do not pre¬ 
clude contractor from recovering 
from state for delay in acquiring 
such wav on ground that state was 
perfoiming governirn ntal function — 
State V Fcigel, 178 NE 436, 204 Ind 
438 

(4) Where landowners recovered 
judgment for trespass against con¬ 
struction company engaged in build¬ 
ing a highway under contract with 
state on land staked out for that 
purpose by state engineer, and by 
injunction restrained company’s op¬ 
erations under contract pending de¬ 
termination of title to land Involved, 
construction company was entitled 
to recover from the state, which, 
although given notice of landowners’ 
action, failed to come in and defend, 
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or statutory provisions forbidding the pa)mnent of 
extra compensation or forbidding pa3mient of a 
claim under an illegal contract ^ So a contractor 
who IS delayed in commencing work may neverthe¬ 
less uiulertake it and complete within a period de¬ 
termined by the contract plus the time of the de¬ 
lay ,2 and he may then sue for damages occasioned 
by the original delay 2 A contractor is, however, 
obliged to take all reasonable means to minimize or 
obviate damage due to delay caused by wrongful 
acts of the state or highway officers ^ A contrac¬ 
tor who was required by the engineer to do work 
outside the requirements of the contract is not en¬ 
titled to damages for delays allegedly resulting from 
doing the extra work where such work did not un¬ 
duly interfere with the progress of construction ^ 
Where the statute requires the execution of a for¬ 
mal written contract, the state may not be held lia¬ 
ble for any delays prior to its execution, however 
inequitable the state’s conduct might have been ® 
If the state, in such case, unreasonably delays exe¬ 
cuting a written contract, the contractor is at liber¬ 
ty to withdraw his bid and recover his deposit, but, 
if he chooses to complete the contract after its exe¬ 
cution, he cannot recover from the ^tate on the the¬ 
ory of a quasi contract for additional expense in¬ 
curred as a result of the delay,the delay of the 


comptroller in approving the contract being a per¬ 
sonal fault not chargeable to the state ® The pub¬ 
lic agency may be relieved of responsibility for 
delay by express provision in the contract^ or by 
consent of the contractor,and the contractor may 
waive his claim for damages by entering into sup¬ 
plemental agreements after the contract has been 
fully performed and accepting the amount due there¬ 
under without reserving his claim,but the mere 
receipt by the contractor of the stipulated price 
for iierformance of the contract is not a waiver of 
his claim for damages for delay ^2 The fact that 
the contract provides for extension of time where 
the delay is without fault of the contractor does not 
preclude his suit for damages where the delay was 
caused by the public body without right ^2 

Interest or damages for delay Damages not 
based on direct consequences of the default are not 
recoverable^"^ In an action for damages for delay 
111 delivering the site of the highway, the contractor 
may recover the increased cost of labor and mate¬ 
rials A contractor suing for the balance due on 
the contract is not entitled to interest thereon in 
the absence of a statute or contract providing there¬ 
for,or where no time is fixed liy the contract for 
the payment of the claim for services,but inter- 


tho daniag^ob caused l>v such delH\ 
the amount of iud>?:ment at?<iinst 
companv in landowners action, and 
the fair and reasonabh* compensation 
and disbursements of counsel cm- 
plo\ed liy the companv to d<'fend 
vuch action—Madison Countv Const 
Co V State, supra 
Action held not unwarranted 

(I) C(»nlraetor was not entitled to 
extrarontiac tual compensation for re¬ 
moval of slide material because re¬ 
moval was alb’ffedlv delaved bj coun¬ 
ty’s failure to provide pla<e to dump 
material where contra<l imposed no 
su( h oblipatjon on county—Coyle 
Const Co V Skagit County, 32 P 2d 
106, 177 VV^ash 520 

(J) The state road commission was 
not liable for extra expense caused 
by delay in furnish’ng culverts, 
where contract was executed on 
September 19, culverts were received 
October 1 and October fi, and con¬ 
tract did not fix date when culverts 
should be on band—Campbell Pldg 
Co V State Road Commission, 70 P 
2d 857. 95 Utah 242 

1. Mo—Spiteaufsky v State High¬ 
way Commission, 159 S W 2d 647, 
349 Mo 117 

SL NT —Belmar Contracting Co v 
Slate, 185 NTS 734, 194 App Div 
69 

3. NT—John Johnson Const Co. v 


State, 207 NTS 570, 211 App 

Div 512 

29 C J p 610 note 15 

4. NY—Stanton v State, 175 NY 
S 568, 569 103 Mise 221, afflnned 
J74 NYS 922, 1S7 App Piv 961 

29 CJ p 610 note 16 
Removal of equipment not required 
Where highway contractor w'rs 
unable to continue work because < ul- 
vert over ravine had not been con¬ 
structed pursuant to the contrael, 
and w-here contiactor vas repeated¬ 
ly assured bv the state that culvert 
would soon be in place, the cemtrac- 
tor was not required to expend con¬ 
siderable sum and effort to make de¬ 
tour, In order to lesume work on 
other side of ravine, but was justi¬ 
fied in keeping his steam shovel on 
(ompleled side of ravine, in position 
to resume work when culvert was 
completed—J W Brennan Const Co 
V State. 191 NYS 251, 117 Misc 
816 

5. NY —Delaware Paving Co v 
State, 31 N Y S 2d 61, affirmed 37 
N Y S 2d 769, 265 App Div 889 

6. NY—Belmar Contracting Co v 
Slate, 135 NE 240 233 NY 189, 
reversing 185 NYS 734, 194 App 
Div 69—IVter F Connolly Co v 
State, 198 NYS 882, 120 Mls< 854 

7. NT—Belmar Contracting Co v 
State. 136 NE 240, 233 NY. 189, 

117 


TeNorsing 185 NYS 734, 194 App 
Div 69 

8 , NY — Bc'lrnar Contracting Co v 
State, supra 

9 La —J Devereux O’Reilly & Co 

V Police lury of St Tammany 
Parish, 97 So 296 154 La 57 

T»a—Acchione v Commonwealth, 53 
DauphCX) 271 

10. NY—Peter F Connolly Co v 
State, 198 NYS 882, 120 Misc 

854 

11 NY—Peter P Connolly Co v 
State supra 

12. Ind - Stale v Feigcl, 178 NE 
435. 20 1 Ind 438 

13. Ind —Stale v Felgel, supra 

14. Or—North Par Const Co v 

Wallowa Countv 249 1100 119 

Or 565 

15- NY — John Johnson Const Co v 
State. 207 NYS 570, 211 App Div 
512—B(*&kin v State, 195 NYS 
951, 119 Misc 209 

16. Ind—State v Wright, 175 NE 
666 97 Ind App 660 

Iowa—Southern Suretv Co v Jen- 
ner Bros, 237 NW BOO, 212 Iowa 
1027 

Neb—Appeal of Roadmix Const 
Corporation, 9 N W 2d 741 
29 C J p 610 note 16 [c] 

17. Ark —Bowman Engineering Co 

V Arkansas & Missouri Highway 
Dist, 235 SW 399, 151 Ark 47 
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est may be recovered when authorized by statute, 
or where there is a breach of an agfreement to pay 
for everything’ furnished under the contract prompt¬ 
ly on the completion and acceptance of the work 
Where interest is recoverable on the amount due, 
It IS ])roperly computed from the date on which the 
work was accepted as completed-^ or when the 
amount was payable Only simple, and not com¬ 
pound, interest on the amount of plaintiffs recov¬ 
ery IS to be allowed 22 

d. Acceptance or Rejection of Work 

Acceptance of the work by certain designated officers 
or boards is generally required as a condition precedent 
to payment, and their determination is conclusive in the 
absence of fraud 

Where the contract or cuntioiling statute pro¬ 
vides for apjiroval or accejitance eif the wejrk or 
certification of its com])letion by a designated offi¬ 
cer or board, payment should be made only on ac- 
cept.ince of the work,22 m accord.ince wuth the de¬ 
cision of the officer n.imed ,2*1 but ‘•iibstaiitial com¬ 
pliance wntli the st.itutcs setting forth the proce¬ 
dure for obtaining such ap])roval is sufficient,and 
after the statutory time for objecting has ebipsed 
it is too late for a jirojierty ownei to take ad\an- 
tage of an> error which may have occurred in the 
coinse of the ])i oceedings 26 The mere fact that 


the work was not performed strictly in the manner 
required by contract docs not deprive the board of 
power to accept the highway where there has been 
substantial performance 27 The acceptance of the 
work IS a judiciaP^ or quasi-judicial^^^ act, and, 
likewise in hearing remonstrances and ordering an¬ 
nulment of a former order approving the work, the 
board acts in a judicial capacity 20 The acceptance 
of the work is conclusive on all parties in the ab¬ 
sence of fiaiid,2i but it may be attacked for fraud 
by one who has not waived the fraud ,22 and an ap¬ 
peal may be taken when authorized by statute 23 
In accejiting the work, the board merely determines 
compliance with the contract by the contractor and 
carries into effect the result of its judgment 24 The 
accejitance on a false affidavit of the contractor that 
all claims of subcontractors and materialmen have 
been jiaid does not affect the rights of an unpaid ma¬ 
terialman except to commence the running of the 
statutoiy jieiiod for proceeding against the surety 
on the contractor’s bond ,2-'^ and, uheie such mate¬ 
rialman knew of the accejitance prior to the expira¬ 
tion of the statutoiy period but took no steps against 
the surety, he has no standing in equity to set aside 
the acccjitance 26 Where the boaid has accepted 
the imjirovement and made payment so that there 
was nothing else for it to do, it has completed its 
function and cannot maintain suit in equity to va- 


18. C)r--North ra< Consti Co v' 
Wallowa County, 24^1 11(10 110 

Or .065 

19 Nib— \pp'‘al of Roadmix (^onst 
Corpoiation 0 N W 2d 711 
20. Mmn -Foliy llios v St l^ouis 
CountN, 107 N W 7(i{, 158 Minn 
*{2fi 

Ntb—Appoal of Roadnnx Const Cor¬ 
poration, 9 N W 2d 741 
21 Cl —North Pat t^onsl Co v 

Wallowa (X)untv, 249 P 1100 119 
Or 5()5 

22. NY—Covno v Town of Grten- 
burj,di 115 NF S'M 2n N\ 501. 
niodilMn^, 185 NY S 670 194 App 
Div Sill, rev^rsing^ 182 N Y S 230, 
110 Mist 598 

23. C'onn —Jont s v MarlborouKti, 40 
A 4b0, 70 Conn 583 

29 (’ J p 609 note 6 

24. Mo—Spiltaiilsky v .State High¬ 
way t^>IMnnsslon of Missouri, 159 
S VV 2d 0 17 34 9 Mo 117 

29 C J p 609 note 7 

25. Brror in contractor’s name 

Notice of fin »l heaiin*^ in matter 
of load improNiment in which “Int 
was left off contractor’s n.ime w'as 
held substantial conipliarue with 
statute—Title Insuranci' A Trust Co 
V Pean, 293 J’ 802, 109 Cal App 711 

26. Cal —Title Insurance & Trust 
Co V Ilean, supra. 


27 Tnd—DipMl \ Paeon, 149 N 10 
(.4, 196 Ind 4 8.5 

Slri(t or substantial performam t‘ 
generally see supra subdivision b 
of this section 

28. Jrid—Stall v Martin, 154 NE 
284 198 Ind 516 

29 US—Kosrnos Portland Cement 
(^) V 1» A Y Const Co CCA 
Tnd 101 F2d 893 

30 Tnd—Mtndith \ Crowder, 142 
NE 876, 81 liid App 2J1 

Ri8,hts and rcnudiis of tnxpa>i‘rs 
McneralU see intra ^ 311 

31. US- TCo'.mos T’ortland Cement 
Co V 1) A Y Const , CCA 
Ind. 101 F2d 893 

Ti X—T)avisson v Eastland (^>unlv, 
Ci\ App, ti S VV 2d 78J affirmed. 
Com App, 13 SW2d 673 
Acceptance held conclusive as 
agfainst contention that fac ts were 
otherwise than found by tonimis- 
aiont Tb that tontraUor corn ealed 
farts from board of ct mrnissHiriers, 
and that <ontrn<‘toi was puilty of 
fraud in procurement of testimony 
—State V Martin, 154 N E 284, 198 
Ind 516 

32 US--Kosrnos Portland Cement 
Co V D A Y' (’’onst Co , CCA 
Ind, 101 F2d 891—A R Youn^ 
Const Co V Road Improvement 
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Dist No 2, Tohrison (\)untv, CC 
A Ark 297 V 127 
33 Big-ht to appeal 

Auditoi’s failure to make out, cer- 
lifv and file tiansinpt on appeal 
1 rom order of eounly < ommissiontrs 
artepliriK road did not deprive* appel¬ 
lants of thf'lr rl^^hts or oust circuit 
court ol jurisdktion, and appeal 
should not he dismissed, becriusc no 
exctplion was taken to ait ion of 
commissioner In accepting: the road 
and no appeal was then jiraved Au¬ 
ditor, drawln^r warrant in pay’^ment 
for road woik during time for appeal 
from ( ommissioiiers’ order aoi eptlnpr 
road, acted at his peril and did not 
deprive objectors of rijfbt to appeal 
— Uavne v Hoovc^r, 151 N E 352, 85 
Ind App 199 
Sn’bxnissiou to Jury 

There beini? no provision In the 
law for trial by jury in such case, 
circuit court on appeal from countv 
commissioners’ order accepting: road 
as completed erred in suhmittinff 
cause to jury—Layne v Hoover, su¬ 
pra 

34. Ind—Slate v, Martin, 164 NE 
284, 198 Ind 516 

35 US—Kosrnos Portland Cement 
Co v D A Y Const Co, CCA 
Ind . ini F 2d 893 

36. US— Kosrnos Portland Cement 
Co V D A Y Const Co, supra. 
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catc Its order of acceptance on the ground of 
fraud 37 

Approval, and payment during progress of the 
work may be deprived of the effect of an accept¬ 
ance or waiver of a claim for damages for defec¬ 
tive work by so providing in the contract,but not¬ 
withstanding such a provision, acceptance of obvi¬ 
ously defective work constitutes a waiver of dam¬ 
ages therefor 39 

e. Extra Work or Compensation 

Extra compensation cannot be allowed for work In¬ 
cluded in the contract, but the contractor may recover 
for the performance, under proper authority, of work 
which was not covered by the plans and specifications 
on which his bid was proposed, his right being determined 
by the provisions of the contract as originally made or 
lawfully modified 


Extra compensation within a constitutional pro¬ 
vision prohibiting the legislature from granting ex¬ 
tra compensation to a contractor is compensation 
over and above that fixed by the contract for the 
woik agreed to be done, and is in (he nature of a 
gratuity A highway contractor is legally and 
equitably bound to perform his contract for the con¬ 
sideration specified therein, however onerous the 
burden by reason of increased costs of labor and 
matciials,'*! consequently, extra compensation can¬ 
not be allowed for work included in the contract,'*3 
and a contractor cannot recover for extras unless 
he shows that such work was not covered by the 
plans and specifications on which his bid was pro¬ 
posed ^3 On the other hand the contractor may be 
entitled to compensation for extra work necessitated 


37. Ind—Sullivan v lioard of 
('’om'rs ot Miami County I'l*) NK 
St, 85 Tnd Arip 287 

38. Or SpoK me County v PacUif 
JUul^e (Y». ^13 !• 151, 106 Or 550 

iVltrisuit of dainatTf^’ tor defective 
work s( e '-iijira subdivision a (2) 
(a) of Itiis S( < lion 

39 Ot —Spokane County v I’ac ific 
Hiid^i' Co, supTti 

40. N Y — Weston v Stall*, 186 NE 

l‘)7, 262 NY 46. 88 A L. R 12P) 
athrmiiiK 200 N YS 011 236 App 

i>i\ 87 1 rcrirKUiru'nt denitd 263 
N \ S 122, 2 17 Api)l)i\ 78 5 

41. NY—C.oidon v Sta(< 134 NE 

1.08 2’. J NY 1, 21 ARK 562 le- 

virsin^, 100 NYS 107, lOG Apj) 
Eiv 580 

42. US — Cray Count T('x , v 

] lamer, CC \ Tt x , 277 F 155. t er- 
tiorari clenud Hamer v <Jiay 
Countv Tex 42 S Ct 317, 258 U 
S 624, 66 R Ed 796 

Kan—S( In Tier v State Iliprliway 
Commis'sion of Kansas 80 J’ 2d 
1105, 148 K<m 357 

Mo—Silver v State Tlig-hvvav (N.rn- 
mission, 160 S W 2d 757, 349 Mo 

341 

NY—Taladlno-Natanson (''o \ 

Stale, 100 N I'l 650. 260 NY 133, 
revirsin^? 28 2 NY'S 250, 24 5 App 
Diy 707—Kent (\)nst Co v Stnti, 
208 NY'S 5 11 212 App Div 197— 

I-Ior)kins V Stale, 225 NYS 665 
131 MIsc 11—llof?(‘l)oorn &. Camp- 
fit Id V State, 208 NYS 648, 124 
Misc 550—Tleiidr u kson-Mt Cal»e 

Const Co V Stale, 199 NYS 668, 
120 Mist SI 8—Peter F fVmnollv 
Co V State. 108 NYS 882 IJO 
Misc 854—Di lawai e Paving’ v 
Stale, 31 N Y S 2d 51, aflirmed 37 
N Y S 2d 760, 265 App Oiy 880— 

C B Whitmore ("o v State, 29 N 
Y S 2d 550 

Va -Kaifland v Commonwealth, 200 
SK 601, 172 Va 186 


YVash—I j Romanci Ct) v Skagit 

County, 268 1’ SOX 148 Wash 367 
29 C J p 610 note 18 
Implied warranty 

YVhert tontracl providt d for pave- 
mtnt at \ en int hes ihn k, but plainlv 
(ontemplat<‘d that it would averaKO 
both more and leas and spetitnallv 
lirovidcd w'hat was to lx* dont* in 
iilher, or luith, situations, thert was 
no implied wariaiily that thi speci- 
tuations would produt e jiavtment ex¬ 
actly sevtri iiK hi s thu k and Ihm- 
foi t rout rat lor i ould not rciovir 
lost of t XI ess thiikiiiss on j;round 
of btiaih c)l implied warraiitv — 
S indv Kills lN> V Stale IJiyhw^ay 
Cornmissicni 119 S YV 2d 828 »I7 Mo 

0)1 transferred, Sf‘e, App, 128 SW 
2d 646 

Hazard of contract 

lljp,liwiiv lontr.ietor was held not 
trill I lid to n c over for extra extava- 
tiou lutcssitaUd b> heavv rams 
WJ^shlll^^ down sand and grayel, this 
bi JiiK an actual hazard ot the con- 
tr.ict Hopkins \ Slalt? 225 NYS 
6(.5. 1 31 Mini 11 
Mutual mistake 

'Po warrant lecoverv of nasonable 
valut of work pi rformed in excess 
of amount lovend hv written ton- 
tiatt to r^ravil hi^^hvyay, on theory 
that plaint lit mistook amount in- 
tliuJed beiause of < rror In estimate 
m notice to oiddeis it must be 
shown that mistake was mutual, that 
minds ot i outr.ic tin^? parlies met, 
that they agietd on a certain thinj; 
whii h was to have been emliodied in 
Ihiip contract, and that h\ mistake it 
was either fraudulmtJv or inadver¬ 
tently omitted or jnad<*quately ex- 
piissed and the reasons why pbiin- 
liff did not disioyir the mistake must 
also be shown—Ariss-Knapp (^o y 
Sonoma County, 238 P 752, 73 Cal 
App 262 

43. Mo —Sandv Hites Co v State 

Highw'ay Commission, 149 S W 2d 

119 


828, 34 1 Mo 954, tiansferred, see, 
Apj) , 128 S W 2d 646 
2‘) CJ p f.io note 10 
RiKiit of subcontractor to eompensa- 
liori for extra work see infra .sub¬ 
division i (1) of this seition 
Necessity of nnderstandlngr ploxis and 
specifications 

\» lespeits riffht to extra compen¬ 
sation a contractor for a highway 
project Biiould thoroughly '’atistv 
himself in detail as to the specifica¬ 
tions and plans on tile in the office 
of the highway department, and, if 
there be anv doubt as to the inter- 
prilation or construction there 
should be ,i e larifitalion beloie bids 
are submitted and loritiacts execut¬ 
ed—Trinkle v Commonwealth, 196 
SE 652, 170 Va 4 29 

Risk of relying* on preliminary esti¬ 
mate 

Contractors bidding on highway 
eontr<ut, if relying on prtlirninarv 
estimate showing i.enentage of earth 
-md lock on lonlnict site* did so at 
their own risk, and could only re¬ 
quire good faith on part of state, 
and wiien they were caused large 
additional expense lietaust* of un¬ 
foreseen rock condition emountered 
in excavating, they were not entitled 
to additional comj.ensat ion from 
stale 

NY' -Wislon V St.'ilc. 186 NE 197, 
262 N Y 16, 88 ARK 1219, affirm¬ 
ing 260 NYS 914. 2 36 AppDjv 

873, leargurnmt denied 263 NYS 
1 22 2 57 App RIV 785 

Ttx—Powell V State, Cjv App , 1]8 
S 2d 960, eiroi refused 
Wis •—Wussow V Stale. 267 NW 56. 
222 Wis 118 

Foreseeable expenses 

(1) A higiiw"i\ contra (tor was not 
entitlMi to extra eonipemsation for 
IncroHSfd expense in excavating with 
labor instead of machinerv, wii<>ri 
contractor was paid for excavating 
on basis piuvided in contract, and 
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by acts of the public agency,such as changes in forbidding the grant of any extra compensation to 
the plans and specifications,work done to miti- any public contractor 

gate damages,'*® or extra work done or material To be entitled to compensation for additional 

furnished at the dtrection of properly authorized costs of the construction, the contractor must show 

officers*’ A statute authori/ing the state highway a loss and a right to compensation therefor *9 

commissioner to terminate contracts entered into Thus, in order that compensation may be allowed 

before the war and authorizing awards to contrac- for extra work, it must be provided for in a legal 
tors for increased costs incurred in the completion contract,®® cither m the original contract®^ or in 
of the contracts violates a constitutional provision a supplemental contract,or authorized in writing 


condition neccHsitntinK' labor could 
have lucn Hccn on cxanunatlon of 
site—SaKcr v State Hiphuav Com- 
miRsion, 160 S W 2d 757, 349 Mo 341 
(2) Where shectR. on which were 
listed nnniriium hiK:h\Mtv tonstruc- 
tion wRRC.s paid in localiticH of pio- 
poRcd pavement, which were Rubmlt- 
tt'd ti) hiddoTs toKcthcr with speoifl- 
cations, expressly stated that liRtcd 
wapes w(i* an of a certain datt 
and fuithcr notified bidders that 
payment of hlj^ber waRea mipht be 
neef ssaiy. sutcesaful bidder could 
not recover from hlphwav comniip- 
Hlon amount it was compelled to pay 
for waffeR more than the listed min¬ 
imum wapea —(’ameron, Joyce & Co 
V State Highway Conimiasion, Mo, 
16<. SW2cl 4 58 
Smoothing' of shonlden 

C'ontracI prue fot pavinjf road was 
held to include^ amoothlng of Rhould- 
rra, hence .smoothing of shoulders 
waa not “extra work*’—Moller 
Roberts \ Hairis C'ountv, Tex Civ 
App , 54 R W 2d 213 

44. T'^tah—Campiull llldg Co \ 
State Road Commission, 70 1* 2d 
S.5 7 9.r, lT(„h 24 2 

Wis—M< I)*»riald v sStatc, 235 NW 
1, 21).} Wis 649 
Breach of contract 

(1) Where contract provided that 
contractoi could seciiic all the fill 
necessary from a certain borrow, and 
such borrow failed to furnish suffi¬ 
cient earth fill, contractoi wa« enti- 
tb*d to recover from the state the 
reasonable value of additional work 
and additional fill which contractor 
was required to puichase—Mans!in 
ICngirncring Corporation v Slate, 21 
N^ S Jd 109, 259 AppDiv 1096, af¬ 
firmed 12 N K 2(1 747, 288 NY 657 

(2) So assign(‘e of contract had 
right to rely on ptato’s (ontract that 
excavated cai Ih could be used as fill, 
and lienc t was not precluded from 
rccov Cling for removal of certain 
earth and bringing in of extra filling 
bv reason of fact that assignor had 
lookc'd over site of work before exe¬ 
cution of contract —Dolomite Prod¬ 
ucts C^o v State, 17 N Y S 2d 48, 268 
AppDiv 294, affirming 13 N Y S 2d 
10, reargumtmt denied 18 N Y S 2d 
762, 259 App Div 787, appeal denied 

45. Mo—Spilk'iufsky v State High¬ 

way Commission of Missouri, 169 
SW.2d 647. 347 Mo 117. i 


Arbitrary and caprlcions clmaffeti 

The tact that contract provided 
that an\ alteiations in plan not in¬ 
volving material changc*s should not 
constitute basis for claim for dam¬ 
ages, did not preclude contractor’s 
recovery for arbitrary and capricious 
material changes in plan on which the 
contractor had placed its bid which 
wc'Te made after work was corn- 
rnenc'ccl—Tiavis Const Co v Slate 
Highway Commission, Mo App, 141 
S W 2d 214 

Actual change of plan 

A provision in contract relating to 
material changes m original plans 
necessitated by exigencies of work 
resulting in unforc*seen alterations 
of contractor’s costs, meant actual 
changes of original plan and not a 
mere incrc*nse in grade or width re¬ 
quiring only more excavation—S iger 

V State lligliwav ('ominlssion, ]$0 S 
W 2d 757. .14 9 Mo 341 

N y—Hogeboom & Camfield v 
Slate 208 NYS 648. 124 Misc 559 

47. NY—Delaware Paving Co v 
State 31 N y S 2d 51, affirmed 37 
N \ S 2d 769. 265 App Div 889 

Excess over estimated anontltles 
lliifi(i road resurfacing contract, 
not speoTving thickness; of subbase 
l*ut nu rolv leciuiring its laving as 
dine ted liy engineer, conttactor was 
enliUed to recover for excess of stone* 
used over estimated quantities — 
Kent Const Co v State, 208 N Y S 
5 11 21. App Div 197 

Demurrage 

Wbtie state’s representalive pre¬ 
vented unloading of material for 
pavement and bridges from scows 
rontid b\ contractor, but final]v ac¬ 
cepted the material for use ncarbv, 
(ontractoi was entitled to additional 
compens It ion for demurr.ige on the 
scowb—Knifhn v Stale, 12 N Y S 2d 
422, 257 AppDiv 41, modified on 

other giounds 128 N E 2d 853, 283 N 

Y 317, renrgument denied 29 N E 2d 
668, 284 N Y 593, certiorari denied 
Kniffln v Stale of New York, 61 S 
Ct 621, 312 US 690, 85 D Ed 1127 

48. NY—(Gordon v State, 134 NE 
698. 233 NY 1. 21 ALR 562, re¬ 
versing 190 NYS 107, 196 App 
Div 5i59 

49. NY — Weston v State. 186 NE 
197, /62 NY 46, 88 ALR 1219, 
affirming 260 NYS 914, 236 App i 
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Div 873, reargument denied 263 
NYS 122, 237 AppDiv 785 
2fo right to extra oompeneatlon 

Contractor held not entitled to ex¬ 
tra compensation for making road¬ 
way flat, instead of crowned —Road 
Improvement Diat No 6 of Critten¬ 
den County, Ark, v. Roach. CCA 
Ark. 18 F2d 755 

50. Mo—Sager v State Highway 
Commission, 160 S W 2d 767, 349 
Mo 341—Spitcaufskv v State 
Highway T'onimissioii of Missouri 
159 S W 2d 647 147 Mo 117 

NY—Mai shall Const Co v State, 
231 NYS 345, 133 Misc 1.3J 
I’a—Commonwealth v R L Ron- 
ham Co. 147 A 611, 297 Pa 514 

51. Cal —Cl tv SI Impr Co v Kroh, 
110 P 933, 158 Cal 308 

29 C J p 610 note 20 
Xilability held to arise under con. 
tract and not from postr)onemc*nt of 
completing work—Cunningham v 
State, 182 NE 95 95 Ind App 434 

52. S D—England v State, 246 N 
W 628, 61 S D 132 

29 C J p 610 note 21 
Bight to eupplemental contract 
In proposals lor bids and in (on- 
tract with lc)w bidding contractor 
which provided for supplemental 
agreement foi alterations in qucin 
lilies involving increase or decrease 
of more than twentv-five pel c i nl 
of “the total cost of the work cal¬ 
culated from the original proposal 
quantities and the contract unit 
pric*es,” word ‘original’’ related to 
"piopo.sal quantities” and ‘contract 
unit prices” as against (.ontentlon of 
c'ontractor whose additional expi nse 
was allegedly over twentv-five per 
cent of total cost of work calculati'cl 
from original proposal quantities, 
that woid “original" related only to 
“pioposal quantities’’—Wussow v 
State 267 NW 56. 222 Wis 118 
Besolution not spread on minutes 
Road c‘onlractor i.s not precluded 
from rtaovering additional compen¬ 
sation for change of route because 
resolution providing for supplement¬ 
al contract was not spread on min¬ 
utes of county commist loners—Lon¬ 
don V Board of Cc^m'rs for Yancey 
County, 136 SE 356, 193 NC 100 
Incidental changes 

Road contract, providing that ex¬ 
tra work or extra materiale fur- 
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by the proper authorities,^3 and the right to such 
compensation is determined by the provisions of the 
contract as originally made or as lawfully modi¬ 
fied 54 The authority to perform such work must 
be given in the manner and in accordance with the 
terms of the contract,55 and a state engineer has no 
authority to waive on behalf of the state a require¬ 
ment of the original contract that extra work, be¬ 
fore It can be paid for, must have been authorized 
by a written work order 56 The fact that the en¬ 
gineer and the county highway committee were fre¬ 
quently on the work and could have seen that more 
work was being done than was icquired by the 
plans and s])ccifications did not give rise to an im¬ 
plied agreement on the part of the county commit¬ 
tee to ])ay for such extra work which the contrac¬ 
tor did without requiring a written order signed, 
as required by the contract 57 A contract providing 
that a fair and equitable sum be agreed on in writ¬ 
ing before changes productive of increased cost to 
the contractor be begun does not require that the 
writing be signed by the contracting parties, and a 
written order of the engineer authorized or ratified 

ni«?hed shall be covered bv suppie- 
montal <ontia(t appro\<d as re- 
quiit'd ))v statute* nieiflv t«fiuir<*s 
suppleiuentfil contiaet whert oriprinal 
contra< t was modified and does not 
appl\ to incidental tban^c's—Kent 
("oust Co \ State. ?0S NYS 614, 

2]L> App Ibv 197 

Contract made after completion of 
work 

Suppb mental eontrart coxerins: 
chanffi & in lesurfacm^ contract r<- 
quinn^" extra material and made alt¬ 
er wcjik is < omplfctod, is without con¬ 
sideration, if additional work was 
don« giatuitouslv, and if not, adds 
nothiiiK to existing obligation, and 
hence is unnecessarv—Kent C'’onst 
Co V Stale, supra 

53 N C—Ijondon v Board of Com’rs 
for Yancev County, 136 SK 366 
l'):i N C 100 

Utah —(^amphell Bldg Co v State 
Road Commission, 70 1* 2d b67, 95 
Utah 24 2 

W Va—T Towles Ac Co v County 
Court of Summers County, 121 S E 
93, 95 WVa UO 

Wis—Joyce V Sauk County, 246 N 
W 413, 210 AVis 243 
29 CJ p 610 note 22 

Beqnlrement held not to defeat re- 
covery 

US—Merrill Engineering Co v U 
S, DC Miss, 47 F 2d 932 
Want of authority 

(1) Inspectors and engineers of 
state high^^av dc^partment had no au¬ 
thority to vary terms and specifica¬ 
tions of written contract for pave¬ 
ment of highway —Sandy Hites Co 
V State Highway Commission, 149, 


is sufficient 58 A contract requiring the contractor 
to do such additional work as might be necessary 
in the engineer’s opinion to complete the improve¬ 
ment planned does not authorize the engineer, by 
issuing extra work orders, to change the improve¬ 
ment or plan set forth in the contract.59 A con¬ 
tractor may be estopped from recovering for 
changed work on a basis other than that stipulated 
in the change order 5® Where, at the request of the 
contractor a change is made in the course of the 
road subsequent to executing the contract, which 
change results in the expenditure of more money 
than was originally estimated by the contractor, he 
is estopped from claiming jiayment for extra work 
performed by reason of such change A contrac¬ 
tor IS not precluded, however, from recovering for 
extra work pei formed by a subcontractor by the 
fact that he had paid the subcontractor only what 
he had received from the public agency for per¬ 
formance of the subcontiactor’s part of the con¬ 
tract 52 The use of the improved way by the jiiih- 
lic or the implied acceptance of the woik by the 
payment of the sums due under the contract does 

tial thangf>s in th<‘ route which 
grt'atlv inc Teased tht expense of ron- 
striKtion because of Ibe nu Teas, d 
TO(k e\('av»itlon of a harder forma- 
lion iequir<d a provision that all 
elite rations and (binges in plans and 
sjxcifK It ions sliould be classe'd em 
"extra work" to be paid on a c o«ct 
plus basis wh(*Te not cove*Ted bv tlie* 
various unit pines, did not give the 
eontiae'tor the Tight to eompensation 
on the eost plus bams for aiuh 
changes nurelv beeause of the* in¬ 
ert ase'd eost when all ol the work 
elone w'as eov'pied bv the unit prices, 
as such work could onlv be classed 
as ext la work, if not covere'd by the 
unit pi Res—(lre‘enlee C'ountv v 
Wchste>r. 215 r 161, 25 Aiiz 1S3 

55. SD- England v Slate, 24GNW 
62X 61 SD 112 

56. Utah —Campbell Bldg Co v 
State Road Commission, 70 2d 
S57, 95 Utah 242 

57. Wis—Joyce v Sauk County, 246 
N W 413 210 Wis 243 

58. Md—Howard County Com’ra v 
Matthew'S, 127 A IIS 140 Md 551 

59. Md - Howard County Com'rs v 
Matthews supra 

60. Mo—Sager v State Highway 
Commission, 160 S W 2d 757, 349 
Mo 341 

61. Idaho—Whiteway v State, 113 
P 98, 19 Idaho 322 

62. N Y —Dolomite Products Co v 
State, 17 N Y S 2d 48, 258 App Dlv 
294, affirming 13 N Y S 2d HI, le- 
argument denied 18 N Y S 2d 752, 
259 App Div 787, appeal denied 


S W 2d 828 547 Mo 964, tnmsfe'ired 

sec. App, 128 S W 2d 616 

(2) Engineer was not authonzc'd to 
increase width ot rosd so as to en¬ 
title <ontia(torto pnv there tor under 
(ontract provision for extra work on 
engine er’s orcifrs ibke Countv v 
Waugh 1 SW2d 1066. 222 Kv 598 

(1) But where contract prov id<*d 
that authorized alterations would be 
lndorse‘d on approved plans or shown 
on supplementary sheets, Tmt work 
w'us performed in acfordan(( with 
changes made orallv or b> means of 
oral or written instructions of the* 
engineer the variation was a "devi¬ 
ation” from the contract r.ilhcr tlian 
an "abrogation” lherc*cif within the* 
rule that although deviations do not 
necessarily cause a failure of per¬ 
formance or an abrogation the v rimv 
entitle the parties to extra cornjicri- 
sation or damages—Nevland v 
State. Tex Civ App, 161 S W 2d 331, 
error dismlsac*d judgment correct 

54. Basis for recovery 

Highw'ay contractor’s r(*medy for 
damages from delay and extra work 
oc ( islcmed by state’s change in plans 
was held under contract to be action 
for servii'es, it change c*xce^edtd 
lwenl> per cent, and not for damages 
for delay—Cunningham v State*, 182 
N E 95, 95 Ind App 434 

Held not “extra work” within con. 
tract 

Where a contract provided that the 
contractor’s compensation was to be 
determined on a fixed unit price ba¬ 
sis, and the engineer during the 
course of construction made substan- 

121 
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not of itself constitute an acceptance of material or 
labor furnished outside the contract without author¬ 
ity Where the contract provided that acceptance 
of work or part payment would not operate as a 
waiver of the contract or any power reserved there¬ 
in, approval of estimates subsequent to a modifica¬ 
tion of the contract did not estop the district from 
dcnyinjj that the contractoi had reorganized his 
fences so as to be entitled to additional payment for 
work i>revionsly done 

Wheie no ap:ret rneiit is made rej^ardinp the price 
thereof, oi pa>m(nt theiofor, the law implies an 
agreement to ])ay the rLason<ible value of the extra 
work,but whete the contr«iet fixes a certain rale 
of payment it is uniutessaiy to resort to jiioof of 
th<‘ reasonable value of tile woik®^ Since it would 
be inequitable to coinjicl a contractor to do extra 
work and not pay for it,®"^ one required to do more 
th.in the contract calls for has tht ri^e^ht to continue 
under ])rntest and recover the value of the extra 
work on a quantum meruit as tlu measure of dam- 
aj^es for the breach of contract,,ind although the 
contract provides for compcns«ition foi extra work 
on a cost jilus b<isis, in the absence of a written 
oid(‘r therefor w'hieh is required by the contract, the 
conlr.ictor can recovei only the reasonable value 
of the labor and materials furnished 


f. Deductions 

Reasonable deductions from the contract price should 
be made if authorized changes have materially lessened 
the amount and cost of the work required by the original 
contract 

The public aj^cncy is entitled to a reasonable de¬ 
duction from the contract price, if changes made by 
autboiity or consent have materially lessened the 
amount and cost of the work required by the orig¬ 
inal contract,and such deduction should be made 
at the contract rate fur the work omitted, so far as 
practicable 

g. Assignment of Moneys Due or To Become 

Due 

Moneys due or to become due to the contractor may 
be validly assigned, but the assignment must conform 
to statutory requirements, and the assignee takes sub¬ 
ject to all conditions of the contract and prior assign¬ 
ments 

Moneys due and to become due under a highway 
construction contract may be validly assigned '^2 
An assignment of moneys due creates no lien, ac¬ 
cording to one view,'^^ although there is autboiity 
bolding that a wntten assignment of funds to be 
paid operates as an equitable assignment and ef¬ 
fects the transfer of title in the funds to the as¬ 
signee when they become due and owing to the as¬ 
signor The assignee is bound to take notice of 


63 Me —Williams v Inhshilanls of 
T()^M^ of Viniilhaven, 124 A 213, 
IJ.l Me fiOT) 

Af( t plriiu (' of work geiieiallj s«*e su- 
pru subdivision d of this soelioii 

64 . ir s—TMcKens Count\ v Nation¬ 
al Sure tv Co , C (" A S 13 F 2ei 
758 

65. (’al—City St Impi Co v Kroh, 
11(1 r 913 158 ("al 30S 

66 . Or—Swe('ne\ v Ta< kson County, 
17S 1’ 355 'll Or 'lb, TthcaniiM d«- 
Till'd and opinion adhered to 18J 1’ 
580 9 { Or 

Wash —("ovle ("onst ("o v Skantl 
("oimtA , 32 1* 2d 1(16 177 Wash 520 

67. N Y—Dolomite T'roducts Co v 
State, 17 N Y S 2d 4S, 25S App Div 
2‘H, aftlrniinK 13 N Y S 2d 10, ro- 
aiKiiniiiii di'iiK'd 18 N Y S 2d 752 
259 \pp Div 787, appeal denied 

68 . NY—Nugent V State, 40 N Y S 
2d 361, 2(55 App T)iv 549—St hroe- 
dir V State. 291 NYS 814, 162 
Mise 105 reversc'd on other 
grounds 297 NYS 632, 252 App 
Div 1(» attirmed 12 N K 2d 609, 27l. 
N Y 627 Marshall ("onsi Co v 
State, 231 NYS 345, 133 Misc 131 

69. Ari7 Oieonlee Countj v Web¬ 
ster. 215 V 1(,I, 25 Aiiz 183 

70. C"al—Citv St Impr Co v Kroh, 
110 P 93 5, 158 Cal 308 

29 C J p 610 note 26 


71. ("al—City St Impr ("o v Kroh, 
supi a 

72. II S—Hartford Act id nt & In- 

tl( mnit\ ("t) V ("tiggin, (" C A N C . 
78 F 2d 471. rt versing, 1>C ("og- 

gm v Hartford Act ident ^ In- 
demiiitv ("o 9 F Supp 785, cer¬ 

tiorari denied 5(> S Ct 141 296 U S 
620, 80 I,. Ed 472 rt hearing denied 
56 S (."t 169, 296 HS (>63, 80 L, Ed 
440 

Kan —("itizens’ State Bank of St 
Fi.in<i,s V Bouid ol ("oni'is of 
("litvenni ("ountv 252 T* 228, 122 
Kan »02 

N (’—Intlt ptndt IKe Trust Co v I’or- 
ler <Sr Btiyd 132 SE 806. 191 NC 
(i72 

SD—("tnlial Tractor & Eciuipment 
("o \ Ittu 260 N W 2(.9, 63 SD 
4 15 

Assignnnnt of contrat t generally see 
supra ^ 208 
Conjieiit of surety 

Failuit of Hubt ontractor's credi¬ 
tor to havt approval ol conatiutlion 
cornpanv’s siiiet> indorsed on instru- 
mt nt reassigning to creditor eon- 
striK tion tornpanj’s assignment to 
aiibt ontrat tor of money due under 
contract with tountj did not invali 
dale rt assignment in absence of anv 
sui h requirement in eontiacl or any 
prtjudue resulting to surety, which 
had approved original assignment — 
Indiana Truck Co v Standard Acci- 

122 


dent Ins ("o 80 R W 2d 97, 232 Mo 

App 63 

Effect of nouasBlsfuabillty clause 

As between owner and contrat tor 
a nonassignatulitv clause in a load 
tonstrutlion contract is for the bene¬ 
fit of the owner onlv, and when the 
wtirk is (omphtelv pt'rformod with¬ 
out anv default by the t ontrat tor, 
the ownc'r's interest eeast's and an 
assignment Iw the tontraett)r of 
rnonevs due him under the contiact 
is not alUcted bv Huth clause — 
Bridge ton Nat Bank v Commtrcial 
("asualtv Ins Co, 175 A 801, 117 N I 
Eti 371, reversed on other grtmnds 
180 A 832, 119 N J Eq ,39 
TrauBaction held not to couBtitute 
aBBlgmnezit 

Kan—Brewer v Harris, 75 T’2d 287, 
147 Kan 197 

ABBlgrimiBiLt to Burety held Bupported 
by couBideratlem 

Mass—Ft'deral Nat Bank v ("om- 
monwealth, 185 NE 9, 282 Mass 
442 

73. NY—W E Jt’eets Motois v 
State, 263 NYS 7(>2, 147 Misc. 
218 

74. Okl—McCoy & Son v First Nat. 
Bank, 252 P 404, 123 Okl 170 

Effect of payment to contractor aft¬ 
er notice of assignment see infra 
subdivision b (2) of this section 
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the conditions of the contract, of the fact that the 
highway commission was authorized to withhold a 
portion of the price, and of the terms of the bond 
givtMi to pay claims of laborers and materialmen,'^® 
and the assignment is subject to all the conditions 
of the contract, performance thereof, and the con¬ 
tractor's liabilities and obligations thereunder 
The acceptance of an assignment lequinng the as¬ 
signee to pay all lawful claims growing out of per¬ 
formance of the work constitutes a contract, and 
renders the assignee liable to the claimants for the 
payment of such claims The assignment must 
conform to statutory requirements In the ab¬ 
sence of a statute requiring it, the a‘^slgnment need 
not be recorded,and the consent of the highway 
depaitment need not be obtained^® unless required 


by the contract but under some statutes, and un¬ 
der the terms of some contracts, the assignment 
must be filed with a specified officer a statute re¬ 
quiring the filing of an assignment within a cer¬ 
tain period after the date of such assignment refers 
to the actual date when the assignment was made, 
and not to the date which is inserltd in the instru¬ 
ment of assignment,^® and where an assignment was 
timely filed, instruments theieafter executed by the 
assignee to carry out the purpose of the assignment 
and fix the rights of the parties to the moneys previ¬ 
ously assigned do not constitute new assignments 
within the meaning of the statute An assignment 
not filed within the required time is void as *igainst 
subsequent lienors Reserved percentages cover¬ 
ing work which had been performed before the 


Work done by Babcontractor 

Undoi hiphwav t onsti urlion enn- 
traots, county y as held to have be¬ 
come indebted to contractor for work 
done !)V subcontractoT the moment 
sub( onlractor’*^ work was performed, 
and ben<e (ontr,u tor’s assip:nm(*nt to 
subf onlra< t or of money due und( t 
( onlT.Kts aasiprned ripht thereto < ven 
though payment was not then due 
and contraUor s surety yaa there¬ 
after forced to complete work under 
contiacts — Indiana Truck To v 
Standard Act ident Ina Co, 89 S W 2d 
97 292 Mo App 69 

75. Okl—Fidelity Nat Bank of 
Oklahoma Cit> v U S Casutilt> 
Co 191 1* 2d 75 

Convict labor 

Materialmen In whose favor hiph- 
wa> (ontractor drew otdei actepted 
b\ (.ounty ‘under the terms of em- 
ploynitnl” could not qut'slion < oun- 
t\'s deduction for l.iboi of con\ lets 
which county aj^reed to furnish < on- 
tiactoT at specified rate, on ground 
that hiring ol convicts was illegal 
—Fatonton Oil At Auto Co v (3ie«rw* 
Count^, 185 SE 296, 5J Oa App 115, 
conforming to cerlilled question 181 
S E 758, 181 Ga 4 7 

76. K\ —Southern Rxchangc Bank 
V Ameiican Surely ("o of New 
iork, 144 SW2d 203. 284 Ky 251 

Right to pay claims 

(1) Where road contract empow¬ 
ered highway commission to retain 
portion of amount due contractor for 
payment of claims against contrac¬ 
tor, contractor’s assignment to third 
party of portion of amount due was 
subiect to commission’s right to 
apply funds In payment of such 
claims—Yancey v Stark, 129 SE 
81, 192 SC 171 

(2) Where the contract authorises 
the withholding of a specified per¬ 
centage of the contract price to pa\ 
claims filed with the public agenev, 
the contractor cannot give his as 
signoe, who had not filed his claim, 
any right to such reserved funds if 


the claims pioperlv filed were more 
than sufficient to evhaust the fund — 
Marvland Casually Co \ Shafer. 208 
I* 191, 57 Cal App 585—Maryland 

(Casualty Co v Shafer, 208 P 192, 57 
Cal App 580 
Right to complete work 

Wheie county had right under con¬ 
tract to withhold compensation to be 
paid for pioposcd improvement, and, 
if abandoned by contractor, to use 
any money due or to become' due 
theieon to complete work that was 
Ic'fl undone, conlraetoi could not 
m<ike any assignme nt of anv funds 
due' to him at time of abandonment 
that would affect county’s light to 
use funds in payment of expenst s of 
completing w'ork—(\aslro v Mal¬ 
colm, 22(> P 976, 66 (^al App 635 

77. Ark—Southern Surety Co v 

Phillips 24 SW2d 870, 181 Ark 

14 

78 Sffect of nonoomformance 

(1) Omission in assignment of 
covenant that assignor would Tcec'ive 
anv monc'vs advanced b> assignee ns 
a tiust fund would rcndei asMgn- 
nient incltective as against those 
onlv who were entitled to Invoke pii- 
orilv or preferential payment under 
the section of the Lien Law relating 
to priorities, and as,signrne*nt was a 
valid common-law assignment — 
Amiesite Const Corponition v Luci¬ 
ano Contracting & Building Co , 30 
N E 2d 483, 284 NY 223, affirming 
18 NYS2d 873, 259 App Div 826 

(2) Omission of lecilal held fatal 
—Lanna v C Jj Gates, Inc , 254 N Y 
S 97, 142 Mlsc 171 
ConBtraotion of statute 

The subdivisions of the section of 
the 1-iitn 1-iaw relating to priorities 
and requliing assignment to contain 
a eeitain covenant must be consid¬ 
ered and given eftect with regard to 
the other piovisions of that section 
md with legard to other pertinent 
piovisions of the Lien Law—Amie¬ 
site Const Corporation v. Luciano 
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Conliacting & Building ('’o 30 N E 

2d 4 81, 28 4 NY 221, affirming 18 
N Y S 2d 87 t, 259 App Div 826 
Sffective date of statute 

I’lONisions of amended act regulat¬ 
ing assignments of monevs due un¬ 
der contracts lor public impiovt'inent 
wt'K* applicable to assignment made 
after (ftictive date of amendment, 
a I though contract was entered Into 
before c'ffective dale, but after pas¬ 
sage One w'ho contracted for public 
impTovemerit between passage and 
eltec tlve d«ile of amendment regulat¬ 
ing assignments contracted in con¬ 
templation of the amendment—Lan¬ 
na v C L Gatos, Inc , 254 N Y S 
97 142 Misc 171 

Statute held applicable notwith¬ 
standing provision making it Inappli- 
cabh to assignment of contracts for 
improvement ot real propertv —Lan¬ 
na v ('• L Gates, Inc, supra 
79 Kv —National Suiel\ Porporn- 
t ion v Massachusetts Bonding & 
Insurance Co, 134 R W 2d 611, 280 
Ky 785 

80. N Y —W E Beets Motors v 
State, 263 N Y S 762. 147 Misc 218 

81. Ohio—Cincinnati Quarries Co v 
Hess, 26 Ohio N T\N S , 1 

82. ABBifirnmeut held properly filed 
US—Blue v Herkimer Nat Bank, 

D C N Y , 276 F 559 
Mo—Indiana Truck Co v Standard 
Xccidcnt Ins Co, 89 S W 2d 97, 232 
Mo \pp 63 

83. N Y —J E Carroll Sand (^o v 
Earl C Jones, Inc, 175 NE 528, 
256 N V 99, affirming 246 N Y S 
8, 231 App Div 121 

Contra Glens Falls Portland Ce¬ 
ment Co v Van Wirt Const Co, 232 
N Y S 410, 225 App Div 159 modify¬ 
ing 228 N Y S 289, 192 Misc 95 

84. NY —J E Carroll Sand Co v 
Earl C Jones, Inc, 175 N E 628, 
250 NY 99. affirming 246 NYS 8, 
291 App Div 121 

86, NY—Amiesite Const Corpora¬ 
tion V. Luciano Contracting & 
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contractor defaulted and the work was completed 
by his surety were covered by the contractor’s as- 
sig-nment of moneys due and to become due the con¬ 
tractor for advances made by the assignee with the 
surety’s consent, as against the contention of the 
surety that because of the contractor’s default the 
contractor never became entitled to the retained 
percentages, the right of the government not being 
involved 

The acceptance of an assignment by the public 
agency gives rise to an independent contract be¬ 
tween the agency and the assignee obligating the 
former to pay the latter and cutting off defenses of 
the agency against the contractor, but to be effective 
as such, the acceptance must have been clearly in¬ 
tended , It must be more than a mere acknowledg¬ 
ment of notice of the assignment, and it must have 
been made by one having authority to bind the agen¬ 
cy 

Pnofitics In the absence of statutes providing 
otherwise, priorities among assignees depend on the 


date of assignment,^® but consent by a prior as¬ 
signee to a subsequent assignment may estop hrni 
to set up his assignment as against that of the sub¬ 
sequent assignee,®® and it has been held that a sub¬ 
sequent assignee showing that funds loaned or ad¬ 
vanced by him were used in the actual construction 
of the road is entitled to a priority over other as¬ 
signees 

In the absence of contract or statute providing 
otherwise,®! assignees under a valid common-law 
assignment of money due or to become due under 
the contract have rights superior to those of labor 
and material claimants having neither a prior nor 
subsequent valid licn,®^ although it has been held 
that a laborer or materialman who presents his 
claim in time is entitled to payment out of funds 
due the contractor in preference to the assignee of 
such contractor The rights of the assignee as 
against laborers and materialmen may be waived 

The equitable hen of the assignee of money to 
become due under the contract is superior to the 


Building Co, '?0 N E 2d 4X^, 2S4 N 
Y 223 HfnrmlnK 18 N Y S 2d 873, 
25«1 App IJiv 820—-CJlens Falls 
Portland Convent (\) v Van Wirt 
ronst ('■o, 232 N Y S 410. 225 App 
niv 159 modifvinf^ 228 N Y S 289, 
132 Misc 95 

86. Or —Fn st Nat Bank v U S 
Fidelity (luaranty Co, 271 P 
57 127 Or 147 

87. U S--Standard Accident ln*< 
Co of Detroit, Mich, v Federal 
NiU Bank of Shawnee, CCA Okl , 
nr> F 2d 34 adhennK to 112 F 2d 
692 

Acceptance held not binding* 

mKhMa> (onl I actor’s orders on 
county in favor of mateiialmen were 
hot binding on county and could not 
he made hindinf; by commissioners' 
acceptance thereof or by entry of 
Older on minutes of county board, 
although su< h orders were held not 
objectionable on the ground that the 
county commissioners were stock¬ 
holders in materialmen, since the 
purchnises Involved ere made b\ 
the contractor, not by the county 
offleer—Futonton Oil & Auto Co v 
Greene Countv, 185 SE 296, 53 Ga. 
App 145. conforming to certified 
question 181 SE 758, 181 Ga 47 

88 . Ala - Citizens' Bank of Gunters- 
vllle V Pearson, 116 So 350, 217 
Ala 391 

Mass—Fcdeial Nat Bank v Com¬ 
monwealth, 185 NE 9, 282 Mass 

442 

Mo—Indiana Truck Co v Standard 
Accident Ina Co, 89 S W 2d 97, 
232 Mo App 63 

N.Y.— Klinger v. New York State 


Nat Bank. 271 NTS 252. 151 

Misc 903 

89. SC—Stewart & Kernaghan v 
Fidelity & l>cposit Co of Mary¬ 
land, 169 SE 434, 169 SC 516 

90. Kan—Citizens’ First Nat Hank 
V Board of Com’rs of Jefferson 
County, 267 P 12, 126 Kan 90 

91. Proviso reqnirsd by highway 
oommlssion 

Under statutes conferring broad 
powers of regulation, the state high¬ 
way (ommission prop* rly refused a 
road contra* tor's absolute assign¬ 
ment of money to become due from 
state and required a proviso except¬ 
ing claims for labor and material 
from assignment, and hence as¬ 
signee's claim was subject to a claim 
for board furnished contractors em- 
plo\ees, although assignee had no 
knowdi-dge of proviso because of 
fault of party repiesenfing contrac¬ 
tor —Bunk of (■’alifornia Nat Ass’n 
V Scott, 78 r 2d 342, 159 Or 70 

Statutory protection of “related 
claims” 

Under a statute constituting mon¬ 
eys paid to, or to become due to, the 
contractor a trust fund in the hands 
of the contractor, for the protection 
of persons who furnish services or 
nialenals, in order to enable the con- 
tiactor to carry out his contract, the 
contractor cannot bv assignment re¬ 
lease funds In the hands of the pub¬ 
lic agency from the obligation to 
pay claims of laborers and material- 
men which, although not licnable, 
are classified as "related claims ”— 
Morris F Fox & Co v State, 281 N. 
W. 666, 229 Wls. 44 
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TTnaocepted order to pay material- 
mau 

Where the contract authorizes the 
town to retain moneys due there¬ 
under until labor and material claims 
are settled, the contiaitor has no 
right to the moneys retained until 
settlement of lh(‘ claims, and an or¬ 
der of the contraitor directing the 
town treasurer to p.iy a materialman, 
which is not accepted by the town 
gives the materialman no greater 
right to the money than the contrac¬ 
tor had—Inhabitants of Town of 
Newbury v Lincoln, 177 NE 614, 
270 Mass 445 

98. NY—Arnleaite Const Corpora¬ 
tion V Luciano Contracting 
Building Co, 30 N E 2d 483, 284 N 

Y 223 affirming 18 N Y S 2d 873, 
259 AppDiv 826 

Rights of labor and material claim¬ 
ants generally see infra subdivi¬ 
sion j (1) (b) of this section 
Where town raleee no objection to 
assignment to a surety who has paid 
the claim of the only subcontractor 
who filed notice Ihertof, notwith¬ 
standing provision of contract re¬ 
quiring town's consent to assign¬ 
ment. the assignee is entitled to 
priority ovei a materialman subse¬ 
quently attempting to attach the re¬ 
tained fund —(Jornmeroial Casualty 
Ins Co of Newark, N J, v Murphy, 
184 NE 434, 282 Mass 100 

93. Kan—Citizens’ First Nat Bank 

V Board of Com’rs of Jefferson 
County. 267 P 12, 126 Kan 90 

94. Ind—City Nat Bank v Board 
of Com'rs of De Kalb County, 172 
N.E 201, 91 Ind App 564. 
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claim of a general creditor Under a statute giv¬ 
ing an assignment precedence of hens subsequently 
filed, the assignee of moneys due under the contract, 
when brought into court at the suit of lienors, is on 
a parity with them in respect of the remedies avail¬ 
able, even though the contractor, unlike materialmen 
and laborers, is not a lienor under the statute,®® and 
the assignee acquires an interest superior to subse¬ 
quent lienors,®’^ the order of priority being deter¬ 
mined by the order of the filing of the liens and 
assignment ®® A statute providing that liens against 
the state shall be enforced in the same manner as 
mechanics’ hens generally means that there shall 
be cross-remedies between defendants claiming de¬ 
rivative interests in the fund by succession to the 
contractor ®® Where the statute gives the assignee 
priority only to the extent of advances made on 
such assignment before the filing of the notice of 
lien or assignment next subsequent to his assign¬ 
ment, a prior assignee is precluded from claiming 
priority over hens subsequently filed to the extent 
that his advances were made after the filing of sub¬ 
sequent hens or assignments ^ Parties to whom the 
contractor assigned moneys earned under the con¬ 
tract for debts accruing before the assignments, 
cannot be treated as henoi s, such prior debts not 
being advances on the assignments within the stat¬ 
ute 2 A materialman who has an equitable hen on 
the money retained is entitled to be paid therefrom 


on default of the contractor in preference to a cred¬ 
itor who, on completion of the work, has obtained 
from the contractor an assignment of a part of the 
fund to pay for money loaned the contractor to be 
used by him in performing the contract ® 

Under a contract authori/ing the state to apply 
any money due or to become due to the completion 
of the work, earned moneys in the hands of the 
state on default of the contractor are not due or 
payable to the contractor, and the right of the stale 
to apply them to the completion of the contract is 
superior to the rights of an assignee of the contrac¬ 
tor ^ 

h. Allowance and Payment of Claims 

(1) In general 

(2) Effect of payment 

(1) In General 

Claims arising under a highway construction or im¬ 
provement contract must be determined and paid in the 
manner provided by contract or statute Arbitration pro¬ 
ceedings must conform to the requirements of the statute 
or contract providing for the submission to arbitration. 

Where the work covered by a contract for the 
construction or improvement of a highway has been 
pci formed, and conditions precedent, if any, to pay¬ 
ment have been fulfilled, compensation must be paid 
in the manner provided by contract or statute ® 
Under the requirements of some statutes, where the 


95. Okl —McCoy &. Son x First Nat 

KaiiU, 2S2 V 404 123 Okl 170 

SO—Central Tractor & Kciulpment 
Co V Iletz, 2G0 NW 269, 63 S D 
435 

96. N Y —Anderson v John L 

Ha\es Const Co. 243 NY 140, 153 
NE 2S, revcTsinp 213 NYS 513. 
215 App Piv 109, motion denied 
154 NE 619 24 3 NY 593 

Rights of Honors gonorallv see infra 
sultid)vision J (2) of this sc^ctlon 

97 NY —J E Carroll Sand Co v 
Earl C Jones, Inc. 246 NYS 8 
2n App Div 121, affirmed 175 NE 
528, 256 N Y 99 

AsBlernment held prior to laborers’ 
liens 

N Y —Giant Portland Cement Co v 
Slate, 134 N E 322, 232 N Y 395. 
affirmin^r Grant Portland Cement 
Co V Harher Asphalt leaving- Co, 
177 NYS 408, 187 App Div 581 

98. NY—Ijce v William Rniley 
Corporation, 196 NE 9, 267 NY 
161. modifying 269 NYS 1, 240 
App Div 65 

99 NY —Anderson v John L 
Hayes Const Co, 243 NY 140, 153 
NE 28, reversing 213 NYS 513, 
215 App Div 109, motion denied 
154 N E 619, 243 N Y 693 


1. NY—W E PeelM Motors v 

State 2(»3 NYS 762, 147 Misc 218 

2. NY —Lee V William Hailey Cor¬ 
poration 196 NE 9. 267 NY 161, 
modif\ing 269 NYS 1, 240 App 
Div 65—Lanna v C L Gates, Inc 
264 NY"S 97, 142 Mlsc 171 

3. WVa—State v Coda, 138 SE 
324, 10.3 WVa 676 

4. NY —Slnlterv v National Coni- 
mercinl Hank & Trust Co 286 N 
YS 237, 24 7 App Div 221 

5. Pa—Commonwealth \ Eastern 
I’aving Co, 136 A 863, 288 Pa 671 

Right to and amount of compensa¬ 
tion vte supra subdivision a (2) of 
this section 

Frooeedlng's in appropriating money 
held authorised by statute 

Ohio—Stale v Harlan, 174 NE 366, 
37 Ohio App 222, error dismissed 
Harlan v Slate, 177 N E 636, 12.1 
Ohio St 665 

Statute held inapplicable 

Statute relating to payment by 
town, is not applicable where the 
county, with state aid, is bearing all 
the expense of constructing the road, 
and the town is not directly paying 
any part of such expense—Pllbeam 
V Sisson, 198 NYS 834, 204 App 
Div. 762. 


Illegal iesnance of warrant 

Where then was evidence that 
county couil issued warrants illegal¬ 
ly on claims for budge and road 
work, circuit court might determine 
claims due — Prairie Coiinlv v Gray, 
295 SW 363, 174 Ark 377 

Zeenanoe of bond 

Judgment against highway t orn- 
rnission foi \alue of labor and ma¬ 
terials used in construction of 
i>ridge.s having been rendered by 
competent court before passage of 
act relating to issuance of bonds for 
maintenance of highway system, and 
judgment hi Ing affirmed by supreme 
court refunding board had only niin- 
Islerial dutv of certifying claim for 
allowance foi exchange for stale 
bond—Aikansas State Highway 
Commission v Keaton, 59 S W 2d 481, 
187 Ark 306 
Order of payment 

Creditors of a road distiict are 
paid from the district’s funds in the 
ord^r of the execution of the con¬ 
tracts under which debts arise, and 
when one makes a contract for work 
on the roads of a district, he at once 
acciulres a vested interest in the dis¬ 
trict's funds to the full extent of his 
contract, and the commissioners' 
court has no power to Impair such 
right by paying out the funds to sub- 
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contractor files a complicated claim for compensa¬ 
tion and expenses, the highway commission must 
thoroughly audit the claim and allow it in such part 
as IS found to he correct,® and if any part is disal¬ 
lowed, the reason for disallowance should he set 
forth in detail An order making an allowance 
must conform to the statutory requiiements^ and is 
void if it fails to do so ^ The mere fact that claims 
allowed were not itemized or verified does not es¬ 
tablish fraud in allowtince Where a voucher for 
an excessive amount is issued, refusal to issue a 
warrant is proper Warrants issued without any 
compliance with the controlling statutes are void 
The right to a hearing on an appeal from disallow- 
.inee of a claim is not defeated by the fact that the 
proceeds of bonds for the improvement were ex¬ 
hausted before the claim was filed "Phe contrac¬ 
tor cannot disrcgaid a clause requiring arbitration 
and ])resent his claim as an ordinary crc'ditor In 
the absence of a lien or contractual authority for so 
doing, the county has no right to withhold, for the 
pur[)Osc of paying claims of laborers, materialmen, 
or subcont! actors, payments required by the con¬ 
tract to be made to the contractor Funds owung 
to the contractor which were retained by order of 
the county board for the benefit of the persons le- 
g.illy entitled thereto cannot be paid out except with 
the consent of the contractor or his assignee, or 
pursuant to a decree barring the contr.ictor from 
demanding payment thereof again by the boaid^® 


Under a statute authorizing an action against the 
highway commissioner for the recovery of specified 
claims so far as they may be judicially determined 
to be legal claims against the highway fund, before 
the amounts appropriated may be paid there must 
be a judicial determination of liability therefor 

Submission to arbitration A statute providing 
for submission of controversies arising out of any 
contract for construction or repair of highways to 
arbitration is inapplicable where the contract is 
void No right to institute pioceeclings under 
such a statute with respect to a claim for damages 
for delay arises until the work covered by the con¬ 
tract has been completed and accepted,^and no 
arbitration proceedings may be had unless com¬ 
menced within the time limited by the statute 
The statutoiy ])criod cannot be extended by the 
highwa> commission,and the ceant has no pins- 
diction to enter judgment on an awMrd of aibitra- 
tors to whom the contioversy was submitted by 
agreement, although the proceedings w’ere not in¬ 
stituted within the statutory period Where the 
contract provides for arbitration of disjiutcs, and a 
dispute arises regarding disallow.ince of the con¬ 
tractor’s claim, the highway commission, on demand 
of the contractor, must submit the question to arbi¬ 
tration and accoid the contractor a full and fair 
hearing thereon-*^ A conclusive arbitialioii clause 
in the contract prevents further action by claimant 
after an adverse decision of the arbitr.itors 


sequent (OntraMors or eriMlitom — 
AuHtin Ttros Iti ulj^c Co v Hoad 
T>ist No 3 of Ijiherlv (\)unt\, Tex 
C'lv Aiip 247 S VV (i74 

6. Ok I -Oreon-Reots ('’onst Co v 
State Hij^tnv'iv (^oniniissu»n, 25 1’ 
2d 7S3 105 Okl 2S8 

In Texas in dealin^r with <onliac¬ 
tors doinji? work on a r<»ad district 
th»‘ t ommission'rs' court h,is juris 
diction to make contracts, audit the 
accounts and approve or reject 
claims. Init it has no authority to 
decree a jiri’fcreni e—Austin Bros 
Itiid^e Co V Hoad Rist No 3 of 
IdbcTty C^junty, Ci\ '\pp, 247 HW 
r>74 

7. Okl --Oi een-Root s Const Co v 
Stall Tli^rhwav Commission, 25 P 
2d 7S {, 165 e>kl 28S 

8. Miss “Smith \ Coving;ton Coun¬ 
ty. 15S So 9P1, 171 Mis ,5 870 

9. Miss—Smith v Covln^rton Coun¬ 
ty, pupra 

TTnauthorised order decreeing pref¬ 
erence Is void — Austin Bros Bridge 
Co V Ttoad Dist No 3 of Liberty 
County. TixCivApp, 24 7 SW 674 

10. Ark—J'rairie County v Gray, 
295 SW 363, 174 Ark 377. 


11 Ohio--Stal( €X id S Monroe 
K Son (Vi \ Tracy, 196 NR 650, 
129 Ohio St 550 

12 Ill—Austin-Wostern Itoad Math 
Co V Wetzel 2bl 111 App 254 

13. Ind —I'uls( \ Board of Com'rs 
ot Dttaiui County, 1(>3 NK 609, 
200 Ind 376 

14 Pa—Commonwealth y Rastern 
PaMiig Co. 136 V 853, 288 Pa 571 

15. Miss- First N,il Bank y Mon- 
rot Countv, 95 So 726, 131 Miss 
828 

Bights, remedies, and liabilities of 
subcontractors, materialmen, and 
labortrs see infra subdivn&ion j of 
this section 

Statnte held not to postpone final 
payment to contractor until he fur¬ 
nished sworn proof that all debts 
inturred in prosecuting work were 
paid—Oregon Surety & Casualty Co 
y U S Nat Bank of Eugene, 300 P 
336, 136 Or 573 

Contract held to postpone final 

payment until contractor furnished 
satisfactory evidence that all Just 
debts for labor, materials, and equip¬ 
ment and property damage had been 
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paid 

—Cam pile 11 

Bldg C 

o V State 

Road 

[ (''omnnssion, 70 P 

2d 857 

95 

Utah 

1 24 2 




16. 

Miss —Rxf 1 

llo Fee 

d Milling 

(\i 

V Wanen 

Conn tv, 

131 So 

270, 

15' 

^ Miss 167 




17. 

Minn —Internal lonal 

Ha rvr 

‘stor 

(\> 

ol Aincric 

a V Rlsl 

n r g, 268 N 

W 

421 197 Minn 360 



la 

Minn—Rf'gan v B. 

a lx ock, 

247 


N W 12, 1«8 Minn 102 

19. ND—Lamb \ Northern Imp 

Co , < N W 2d 77. 71 N P 481 

20 N n— Lamb v Northern Imp 

Co , supra 

21. ND - liarnb v Northern Imp 

Co, supra 

22 . N D—l^anib v Northern Imp 

Co , supra 

23. Okl —Greem-Boots Const (’‘o v 
Stale Highway (Commission, 25 P. 
2d 783, 165 Okl 288 

24. I’a—Commonwealth y Union 
Paving Co, 136 A 856, 288 Pa 577 

Court held without Jurisdiction of 
proceeding to vacate arbitration 
award 

Pa —Seaboard Surety Co v Com¬ 
monwealth, 51 Dauph Co 203 
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(2) Effect of Payment 

The obligation under a contract Is discharged by pay¬ 
ment in full or by a valid settlement, but acceptance of 
an amount less than that due does not of itself release 
the public agency from further obligations 

The oblij^^ation or indebtedness under the contract 
IS discharged by payment in full in the medium pro¬ 
vided for in the contractus or by a valid settle¬ 
ment Payment to the conti actors under a con¬ 
tract prohibiting assignment of any money payable 
thereunder after notification of an assignment op¬ 
erates as a discharge, notwithstanding the assign 
ment 27 A settlement without undue influence, 
fraud, or mistake is not subject to attack by one 
of the parties thereto and where the county 
supervisors and expert engineers consider the sjiec- 
ificatioiis of the contr<ict as understandable and defi- 
nitt, the act of the boaid in apjirovinR, acccjiting, 
and paying foi the work dfine thereunder should 
not be disturbed by the court on the ground that 
the specifications were not sufficiently definite 
Acceptance of an amount less than the final esti¬ 
mate does not release the public agency iindei a 
contract providing that payment of the final esti¬ 
mate releases it from further obligations'^^ A re¬ 
lease of all cl.nms against the slate, signed by a 
federal aid highway contractor, has been construe el 


as not a release in full but as contemplating pay¬ 
ment, by the federal government, of the balance 
claimed 

Amounts wrongfully paid to an assignee of the 
contractor cannot be eleductcel freim the amount due 
a surety ceimpleting the work on the contractor’s 
abandonment 

i. Rescission or Abandonment 

A contractor may rescind or abandon the contract for 
failure of the highway district to comply therewith in 
a matter going to the substance of the contract. 

The contractor may rescind or abandon the con¬ 
tract for failuie of the highway district to comply 
therewith in a matter going to the substance of tbe 
conti act 'I'hus a contractor has a right to refuse 
to jirocced with the performance of his conti act 
where he is authorized by the contract to do so be¬ 
cause of a delay not due to his fault,24 whole he 
has been wiongfiill> jirex ented from completing his 
contract,25 or where he is required to do more than 
the contract calls for,2® although it has been held 
that the mere fact that the contractor was required 
to put (lilt on the highw«iy not called for in the con¬ 
ti act did not abrogate it 27 Refusal to make pa>- 
meiits as tbe> come due under tbe contract absohes 
the contractors fiom further pciformaiice,2^ but a 


25 111—Cosfirove v Highway Corn- 
nnssiorw r of Town ol Rockville, 
JSl Til App 406 

La -Louisitirui Oil R( lining rori)ora- 
tion V Williams App 160 So 811 

26 Aik—Riadlev & f^urr v Road 
Tmpn»vcnient Hist No 0, 264 SW 
817 161 Aik 66.6 

Acceptance of reduced rate 

Highwa\ contiailor who t spressR 
nciopttd icduted ratf foi roi k «>X(a- 
vation was not ontithd aftti mak¬ 
ing at 11 Icmcnl s to ros< ind and re¬ 
cover on quantum mot uit on ground 
of mutual mlatakt as to quantiU of 
rock—Rlnasingnmc v (Irccrnillc 
Coiintv, 147 SE 848. 160 SC 167 
Settlement construed 

Stritenumt in aeltUmcnl Ijttw'ccn 
Toad district and corilrat tors that il 
subt ontractor retovered against con¬ 
tractors, then contrattors h.3\< not 
* • * released Ihcir right to sue 

the road distruf' for sur h amount 
as they were required to pa> subt ori- 
tr.actor, w'as held not agreement b\ 
district to jiay anv amount whu h 
subt ontractor might rccovtr against 
< ontrtictor.s—C A Rees & Co v 
Road Improvement Dist No 1 of 
Clark Ct)unty, 267 S W 770, 167 Ark 
383 

27. Mass —Old Colony Crushed 

Stone Co v Cionin, 176 N E 804, 
276 Mass 221 

Assignment of moneys due or to be- 


t onn due gfner.ilR set supra sub- 
di\ ision g of this set tion 
28. Mnh—(1()gt‘bit Nat Bank v 
Iron wood Tp , 214 NW 14 3. 230 
Muh 360 

29 Miss—Robertson v Soulhtrn 
Ibtulilhn Co 07 So 482 

30. Ol — IT S Eidelit> K (Juarantv 
Co V Klamath CountN, 2> I’ 2d 133, 
141 Or 471 

31. Mont- State v Stale Highway 
e'\immission of Slatt ol MtJiitana, 
267 J’ 4 00, 82 Mt»nt 382 

32. Ol — U S FicVlitv (luaTHntv 
e\i \ Klamath County, 23 V 2d 133, 
111 Or 471 

Completion by sui<*lv generally see 
Ultra ii 210 

33. US —J’lcktns e^ountv v NatM)n- 
al Suietv e\». (M1AS(\ 13 P'2d 
758 

NY—Luciano v Stale, 287 NYS 
768, 24 8 App HiV 642 
Right to fornpenscilion after aban- 
donmtnt of coritiact see supra sub¬ 
division a (2) (a) of this sn lion 
Held not material breach 

Failure of highwa> district to ton- 
tmue center lines into drifts, under 
contract for con.struction of high¬ 
way tunnels to cost t,ver three mil¬ 
lion dollars, was not such material 
Irreach as would just if > rescission by 
(‘ontractor, in view of magnitude of 
the project and honest dispute be¬ 
tween parties concerning extent of 
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disl rut’s dul> —Six Companies of 
Calilornia v doint Highway Dist 
No i: of (\ilifornia, C C A Cal , 110 
F 2d t)20 afhiming, H C 24 F Siipp 
U6 tfrtioiari grant(*d Six Companies 
of (’alifornia v Joint Highway Dist 
No 1 { (»f State of C’alifornia, 61 S 
C\ 36, 511 US 631. 85 T-. Pld 401, re¬ 
vel‘-ed on othei grounds 61 S Ct 186, 
511 US ISO, 85 liEd 114, rehearing 
denied 61 S Ct 438, 311 US 710. 85 
LEd 4 75 

34. US - T''iank v Albglnny Coun¬ 
ty, CCA Pa . 110 F 2d 614 

35. TT S —A R Young ('onst Co v 

Road Iniprovt merit I>ist No 2, 
Johnson e^)unty. Ark CC \ Ark, 
237 h' 127—Winston v Wyoming 
Ct)iiMly eq , e’'C A \V Va , 266 t»86 

N A —Lut lario v State, 287 NYS 
768, 248 App Div 612 

36. N A’’ — Marshall Const Co v 

State, 231 NYS 345, 133 Misc 

131 

37. Ind —(''unningham v Slate, 182 
NE 95. 05 Ind App 431 

38. Ark —Tjewudling & T’rlte-AVil- 
liams v St Fiancis Road Trnprove- 
rmnt Dist No 1, 250 SW 1, 158 
Ark 91 

Cal —Burr v Pacific Indemnity Co, 
133 P2d 24, 56 Cal App 2d 352, pri¬ 
or opinion App , 128 P 2d 26 
Miss—Marshall County v Callahan, 
94 So 5, 130 Miss 271, oyerrul- 
ing suggestion of error 93 So 194. 
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withholding of certain sums due under the contract 
is not a breach authorizing rescission or abandon¬ 
ment where the contractor had received on other 
estimates more than he was entitled to even includ¬ 
ing the balance withheld A contractor is not re¬ 
leased from his contract by the fact that the public 
agency, in ordering suspension of work under other 
contracts, mistakenly used language including his 
contract where the mistake was corrected before he 
changed his situation in any way In the absence 
of a mandatory statute requiring the county board 
to acquire the right of way prior to the letting of 
the contract, the contractor is not entitled to aban¬ 
don woik or rescind the contract for failure to pro¬ 
vide a light of way without giving the county a 
reasfinahlc opixirtunity to make good 

j. Rights, Remedies, and Liabilities of Subcon¬ 
tractors, Materialmen, and Laborers 

(1) In general 

(2) Liens 

(1) In Gciural 

(a) Subcontractors 

(b) ALitcnalmen and laborers 


(a) Subcontractors 

A subcontractor Is liable to the principal contractor 
for breach of the subcontract, but where he has fully 
or substantially performed, he may, in a proper case» 
recover from the principal contractor, from the public 
agency, from another subcontractor, or out of funds 
retained for his benefit, the amount due him under the 
subcontract or damages for its breach. 

A subcontractor has implied authority to do wdiat 
is reasonably necessary and incidental to the work 
committed to him,'*^ but he is bound by the terms of 

the subcontract^^ ^^^id liable for a breach thereof,'^'* 

nor is his liability afifccted by the terms of the prin¬ 
cipal contractor’s bond.'*^ Wheie no demand was 
made on the subcontractor to remedy the defects, 
and a substantial sum had been paid him in com¬ 
promise of all matters in controversy bctw'ccn the 
parties, the contractor cannot claim damages for de¬ 
fects in w'ork perfoimed by the subcontractor,'*^ and 
he cannot recover the excess cost of completing the 
work on the subcontractor’s default where he has 
not given the notice required by the siibcontraet 

The subcontractor is bound to take notice of 
rights under the principal coiitiact incorporated in 
the subcontract by reference,'*^ and cannot claim 
the benefits of a clause in the contiact be'iween the 


NY—Tani.ino v Stale, 287 NYS 
7l)S, ‘MS XppPIv 642 
Default of snbdlvleloxL of itate 

oblii^alion to pay was on 
tin- altboiif^h it whs the roun¬ 

d’s dulv^ to (ontnhute Its prescribed 
quoin ot the < ost thereof <ount\ 
treisiiKT’s tefusal to pay drafts for 
work doru* on (ontract Justifl<*d re- 
s(Msslon l)v (ontractor, where slate 
<lid not oIlM lo make dratts «ood — 
Audi rson \ John L Haves C\)nst 
(\) , ITi.l NK 2S 243 NY 140, le- 
211 NYS 513, 215 App Div 
IDS mol Mill denied 154 N K 611), 243 
N Y 503 

39 V S -- Tbektns Countv v Nation¬ 
al Suri ty Co , C C A S C , 13 V 2d 
75S 

40. US—Wvominiar County Court v 
Winston C A W Va . 282 F 472 

41. N Y—JN'ople v Karr, 148 NE 
5 111 240 N Y ,'518, reversing People 
v Tt()\ (^ontrnc tine Co , 207 NYS 
351. 211 AppDiv 633 

42 Ala--Thomas v Saiilshury & 

Co. 102 So 115. 212 Ala 245 

43. Wash —Adams County v 

Sloane, 215 P 356, 125 Wash 211 

44 W ash —Adams County v 

Sloano, supra 
Moasure of damaffM 

(1) In an action by the contractor 
against a subcontiat tor for damages 
sustained by the contractor for fail¬ 
ure of the subcontractor to deliver 
all of the material called for under 
the contract and subcontract, the 


contractor Is entitled lo recover the 
diff(i(n(e between what he would 
have received Irom th< state hijich- 
way department and what he would 
have paid the suh< onlrnc tor had the 
latter fully pel tc)rmed a»<ordlnMr to 
the terms of the <onlia(t—Keoc h v 
ArmstTong-, 281 P 3')G 52 N v 125, 

rehe.iiing chnied 287 1’ 174, 52 Nev 
125 

(2) Suhe oiitrat t for emhankmt nt 
work in c<jrine(lion with countv high¬ 
way, designating minirrum quantity 
of tarlh to la moved permits dam¬ 
ages for breach thereof only on basis 
of su< h minimum quantitv', and 
daniag< s for failure to complete suh- 
eontiacl providing pavment on basis 
of yardage with ten p«T < ent addi¬ 
tional must he dttermiiud by allow¬ 
ing suhe <intrac tor ten per cent on 
Work < omph ted — Walker v, Quinn, 
133 S E 441, 134 S C 510 
Excuso for delay 

Highway sulicontrnctors' failure to 
complete work within time specified 
was held excused by contractor’s 
acts in lenting to suhconlrar tors de¬ 
fective power shovel—Whittv v Fi¬ 
delity & Deposit Co of Maryland, 11 
P 2d 84, 123 Cal App 334 

45. Wash —Adams County v Sloane, 
215 P 356 125 Wash 211 

Contractoi’s bond see infra 5 210. 

46. Aik—I’hilpot V Shelby, 289 S 
W 781, 172 Ark 1177 

47. Wash —Rachow v Philbrlck & 
Nicholson, 268 P 876, 148 Wash 
214. 


48. Tai—Miller V Bonner, 111 So 
776, 163 La 532 

Wash —]ta( how' v Philhruk A Nk h- 
olson, 268 P 876, 148 AVash 214 
Suspension of work 

Where the suixontraet ]n( orpo- 
ratf‘s by refeKnce the original con¬ 
tract, plans, and specifications and 
makes them landing on the siil)eon- 
tractor the* latter and his assignee 
are hound hv provisions in the sp«‘- 
cifieations lor sUsi)cnsJon ot work 
on account ot unsuitable conditions 
—Hrowne A Hillings v Rouse A Hedv 
Const Co 253 S W 7, 159 Ark 677 
Change In plans 

Iho visions in a contract w^hich 
w-eie incorpocrUed in the suheon- 
IXfict and which icciuircd changes in 
plans to he* W'ritten and signed l»v 
the engineer in order to entitle the 
contractor to extra c ompensaticjn are 
intended to protect the state against 
anv unwarranted claims of tlie con¬ 
tractor, and are not available to the 
subcontractor against the principal 
contractor Such provisions may be 
waived or modific'd by oral contract, 
and a subcontractor whc> continued 
work after changes in the route and 
accepted payments on the basis of 
unit prices in the original contract 
and compensation for loss of time 
while the changes were being made 
was bound by the changes, even 
though they were not made in the 
manner required by the contrac t, and 
could not, on the theory of brc'ach 
of contract, recover from the original 
contractor for loss of anticipated 
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contractor and the district without being subject to 
Its restrictions A provision in the contract be¬ 
tween the subcontractor and the general contractor 
that decisions of the state highway commission on 
any question connected with the execution of the 
contract should be final does not deprive the sub¬ 
contractor of the right to a judicial determination 
of the compensation to which he is entitled, howev¬ 
er Where, on the subcontractor’s failure to per¬ 
form, the contractor informed the subcontractor 
that he had taken charge of the work himself and 
intended to charge the cost thereof to the subcon¬ 
tractor, who acquiesced therein, this constituted a 
new contract by which both parties arc bound 
One to whom the contract has been sublet contrary 
to the regulations of the highway department is 
charged with all knowledge which could properly 
be charged against the contractor who sublet the 
contract A provision in the principal contract 
requiting written consent to a subcontract may be 
waived, however 

A subcontractor who has performed his contract 
in accordance with its terms is entitled to payment 
from the piincipal contractor of the amount due 
him,^"^ and the contractor cannot tscape liabilit> be¬ 


cause no allowance was made to him by the district 
for the work, where he is entitled to credit for it 
in his settlement with the district Where the 
subcontractor discontinues the work because of the 
contractor’s default in not furnishing materials 
promptly, as required by contract, he is entitled to 
be paid for the work actually done under the con¬ 
tract and the contractor has the right to be cred¬ 
ited for the payments made to the subcontractor and 
for materials used by him So the contractor is 
entitled to an allowance on the amount due from 
him to the subcontractor for damages caused by 
breach of the subcontract,58 although such breach 
docs not entitle him to avoid liability for the work 
performed by the subcontractor and accepted by the 
contractor 59 If damage to a road partly construct¬ 
ed by a subcontractor is such as is required to be re¬ 
paired at the expense of the distiict, as where it 
was caused by unusually heavy rains, the principal 
contractor is not entitled to credit on the account 
due the subcontractor for the expense of making 
such repairs 50 Subcontractors who fail to perform 
their subcontracts cannot recover on themOi or on 
quantum meruit 52 

A subcontractor is entitled to a judgment in rem 
against,52 or to garnishee,54 the funds due the prin- 


piofif? rosiiliirifi: Ihcrrfrom—Snow¬ 
ball V Manev Bros & Co, 270 }' 167, 
o') \\\<) Si, 61 A 1-1 R 109, rehearing 
denied 271 P 876, 39 Wyo 84, 61 A 
RR 19') 

49 Anz—Stale, for the XTse and 
IJeni fit of Pierson, v C G Willis 
Sons, 60 P2d 20, 46 Anz 217 

50. US—Wunderlich v National 
Suret> Corporation, D C Minn , 24 
P^Supp 640, reversed on other 
ground, CCA, National Surety 
Corporation v Wunderlich, 111 F 
2d 622 

51. Ark—Lynch v Stephens, 14 S 
W2d 257, 179 Ark 118 

52. Va —Tnnkle v Commonwealth, 
196 SK 652, 170 Va 429 

53. La --R B T>]er Co \ Merrill 
Kngincennfe Co, 169 So 319, 181 
La 10] 

Mo—Wilkey v Rouse Const Co, 28 
S W 2d 674, 224 Mo App 495 

54. Ark—Oliver Const Co v "East 
Bros & llaidin, 268 SW 613, 167 
Ark 410 

La —Goldberg \ Banta Bros , 162 So 
786, 183 La 10 

Agrreement between county and 
principal contractor fixing quantity 
of stone to be used in highway con¬ 
strue, tion work was not binding on 
contractor in determination of claim 
of subcontractor furnishing stone to 
balance of unpaid contract price 
where subcontractor acted under 
separate agreement—Unger v. A Q 
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Brumfield Sz Son, 190 NE 893, 99 
Ind App 103 
Basis of recovery 

A subconlractor who was to be 
paid for full amount of vardage for 
un< lassified excavation as shown in 
the final estimate allowed bv the state 
highway df partmeiit, but who was to 
be pa>d onl> for (luantltv of v\ork p(*J- 
formed was entitled to pa> merit foi 
only such yardage as he actually did 
up to the limiting figures m the* high¬ 
way department's final estimate — 
Wunderlich v National Surety Cor¬ 
poration, DC Minn, 24 F Supp 640, 
reversed on other grounds, CCA, 
National Surety Corporation v Wun¬ 
derlich, 111 F2d 622 
Contract provisions as to payment 
construed 

Mo —State ex rcl Union Indemnity 
Co V Sham. 66 S W 2d 102, 334 Mo 
153, quashing certiorari Chernus v 
Kennedy-Coats Const Co , 55 S W 
2d 744, 227 Mo App 582 

55. Ark —Kerby v Road Improve¬ 
ment Dist No 4 of Saline County, 
251 SW 356. 159 Ark 21 
When contractor’s liability ends 
Liability of original contractor to 
subcontractor on public work ends 
on paying subcontractor for the cost 
ot labor and materials used in his 
work —State v Johnson Contract Co , 
253 P 620, 120 Or 633 

5€k Md—Fisher v Vandevanter, 112 
A 296, 137 Md 249 
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57. Md —Fisher v Vandevanter, su¬ 
pra 

58. Failure to pay for materials fur. 
nlshed by contractor 

La—Goldberg v Banta Bros, 162 So 
78G, 183 La 10 

Failure to obtain liability Insurance 

Mass—Kaeinri v R Penni A Sons, 
199 NE ')12, 293 Muss 297 

59. Mass —Baecarl v B Perinl & 
Sons, supia 

GO. Ark—Oliver Const Co v East 
Bros & Hardin, 268 S W 613, 167 
Ark 410 

61. Wash—Rachow v I’hilbnek & 
Nieholson, 268 P 876, 148 Wash 
214 

62. Wash—Rachow v I*hilbrick & 
Nicholson, supra 

63. Iowa—Commercial State Bank 
of Independence v Broadhead, 235 
NW 299, 212 Iowa 688 

FilinfiT of claim 

Where highway had been complet¬ 
ed and accepted and highway com¬ 
mission had paid balance of purchase 
price into legistry of the court, as¬ 
sertion of subcontractor’s claim to 
payment, by preference out of such 
fund, to contrat tor’s claims was 
timely, although not filed until after 
lapse of forty-five days after- accept¬ 
ance of the work —Goldberg v Banta 
Bros, 162 So 786, 183 La 10 

64. Ark —Henslee v Mobley, 230 S 
W 17, 148 Ark. 181 
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cipal contractor and retained under ihe contract un¬ 
til completion of the work, where it appears that 
the work has been completed and that the district 
has no claim ag^ainst the contractor. A stibcontrac- 
tof of an insolvent contractor, who failed to finish 
his contract, is not, however, entitled to be paid | 
from the retained amount until the roads covered by 
the contract have been completed,^5 and the fact | 
that the subcontractor furnished labor and materials 
does not give rise to an equitable claim to sums re¬ 
tained by the public agency under the contract with 
the original contractor as security for completion 
of the entire work Acceptance by the public 
agency of a refunding bond and release of the re¬ 
tained funds to the contractor, pursuant to statutory 
atithorily therefor, absolves such agency from lia¬ 
bility for claims of a subcontractor against the re¬ 
tained funds 

The subconl factor may also sue the principal 
conti actor for damages for an abandonment or 
breach of the subcontract,but the subcontractor, 
suing for bleach of an agreement to reimburse him 
for expenses, caniml leceiver payments contrary to 
public policy 'ihe contractor is not liable to the 
subcontractor foi delays caused by thud persons, 
parliciilarJy where the’ comract (xpressly lelicves 
him from iiabiJity for such delay A sul>coiitra(- 
tor uho pioceeds with Ins work without the ap- 
pi oval of the cngiiit er knov\jfig that such approval 
is icqiurcd by the principal coiitniel merely has the j 


right to proceed sb long as the engineer docs not 
object,^* and on demand of the engineer that the 
principal contractor take over and complete the 
work himself, the subcontractor is not entitled to 
recover against the principal contractor for loss 
of future profits 

Where a contractor’s work has been stopped by 
a breach of the contract by the road district, a sub¬ 
contractor IS entitled, according to one view, to re¬ 
cover loss of anticipated profits from the district'^^ 
but not from the contractor but there is author¬ 
ity directly to the contrary holding that the district 
is not liable even though it consented to the sub¬ 
contract Where a subcontractor performed work 
under the supervision of the engineer for which the 
distiict received the benefit, and foi vv'hich lie was 
not paid and for which the distiict dul not pa^ the 
principal contractor, the district is liable to the sub¬ 
contractor on a quantum meriiitp^ and may luiii 
over to him the ])iocc(ds of a certified check which 
the princii)al contractor had deposited with the dis¬ 
trict t'cuding the delivery of a bond which was lu v- 
er deincicd The state is liable to the subcon¬ 
tractor for material owned by llu latter and .i])- 
propriated h} the state, not v\ ithstandmg the state 
paid the piintipal conli.ictoi, the contractoi having 
defaulted and Jh conic a hdnkrnpt without paving the 
subcontractor 

A subcontractor of a subrontj.ictor who has faith¬ 
fully pcrfojnnd his contract is entitled to recover 


O.jrnifehniont of debts due for pijl>Ue 
works Ktner.illj t’eo Garnishiii<*nl 
§ sr, 

65. T»*x — Folmslon v Cobb, Civ 
App , JJcl SW 154 

66. Tix-—tiros Tlridjre Co 

V TjOvt Com Ap)), S4 K \V 2d 574, 
rrvi rsjnK^ v Austin 13ros 

liridK'e Co C’lv App, 5 S W 2d 57(1 

67. Tfiip—Campbell v CTe*^€Vr), T'S S 
XV 2d 52*1 IbS T‘nn 75 

Rt 1 Liiidink’’ bonds tjeiuially sc-e infra, 

68. Ulab--RuuKon v Dahle, 261 P 
IG. 6S LTtrjh 4S(, 

Damaeres and Interest 

(1) /udinifiit toi subconlr K tor 
for nmM'd Prae loss tost of haiiliriK 
and spi c.idirij,, Kravel lie* would b i.\ e 
hHuftd f»iid spruid Fm-loTt* quittiUK, 
h.id fontr.u lor fiiinished material as 
iU,i j'('d WHS held not oironeous, as 
alknviim piotits on (nine contract, or 
pre jiidicuitl to th<> (ontiHttor, and 
the fact that nubconliai tor whh to 
pay two of foui truck drjveis the 
full amount pei jaid mile payable 
to him foi baulinii and spieadint; 
tfravel d»d not limit hia rocoverv 
affainsl tho tonii actor, fathnjf to 
furnish ntaterialH, to one half of 


amciunt aw'ardcd—JVracken V Drihle, 
2j 1 i’ ]6 68 Utah 486 

(J) W'berc liind in bands of high¬ 
way » oiMinis--oon was impoumb d tx*- 
(HU'^( Unit wttc liens «i »iinst it, 
conliMctot was liable for inurtst on 
amount owed ‘■ulx onlrat loi —Gold- 
bei g V Ban (a 3Uos, 1(»2 So 786, 182 
La 10 

(2) Matter of interest on clumis 
HA.iiiist bighwav (OntT<»(tor was dis- 
tnUioiiaiv with cbaiieclloi, and 
(han(<'lloi propMlv all(»wed iiit(«esl 
on su( b (laiins iioni date of filing 
original pdUion, although cbiimants 
wert llien iii del Hill .is to il(‘^e 

tavts—Atlas J'owder Co v Detroit 
I*’‘idtlit\ Siiii-ty Co, 51 S 2d 811, 
Kil Tcnn 60r» 

Sulbcontract held not breached 
Or--Siilf V (Virnw'all, 201 P 1072 
102 Or 220 

S]>—Ktinipesk.a M.iterials Co v 
Bono 210 NW 244, 52 SD 559 

69. Mms—Chas Weaver & Co v 
l^hares 188 So 12, 186 Miss 224, 
BiiRRestion of error overruled, IS8 
So 570, 1H5 Miss 224 

70. W.s*^b—Ha< bow v Philbnck A 
NKholson, 268 P 876, 148 Wash 
214 


71. Wash Thomas v S A I\lO((rl, 
Inc , n T’2d 414 16') Wash 21') 

72. Tc X Craven v I),jvi<-on, Civ 
App, 260 S W 1100, allirnied. Com 
App, 276 SW 19'1 

73 Te\ —Craven v Davison, Com 
Ajip , 27(> S VV l‘)l, ajliiming, Civ 
App , M) W DOO 

74. \i S—A R Young CoiiJ-l Co v, 
Ho.ad Imruovenii nl Dist Xo 2, 
Johnson Countv, Ark, CCA Xrk , 
297 F 127 

75. IT S — A R Xoiing (\)nst Co v 
Itoad Improvmu nl lust No 2, 
Johnson County, Ark , faujira 

76. Atk - Tioad liYimc no nt Tnst 
No 1 V Mobley <X)nst Co, 286 S XV 
STS. 171 Aik .'385, 18 ALU I5b 

77. Ark—Bun v Rond Iniruovo- 
inmi Dist No 11, 25 5 SW 1, 159 
Aik 276 

78. Ark — Bull V Road Imjirove- 
ment Diht No 11, supia 

79. N Y — Lack iwaiina Steel Const 
Corporation v Stale. 279 KYs 
2‘)2, 244 App Div S'll, Affirming 273 

, NYS 805, 152 MibC 604, and af- 

' firmed 109 NE 666, 269 NY 652 
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from the latter his retained percentage after the 
state has finally settled with the original contractor, 
although the original contractor has not settled with 
defendant*®® 

Substantial performance. Where the work done 
by the subcontractor is done substantially in com¬ 
pliance with the subcontract, he is entitled to recov¬ 
er the contract price less the fair cost of remedying 
any defects in the work.®^ 

Extra work and compensation The subcontrac¬ 
tor is entitled to an allowance for extra work made 
necessary by acts of the contractor,®2 and even 
thf)iigh he did not complete the subcontract he may 
recover for work done outside the contract on quan¬ 
tum meruit 

(b) Materialmen and Laborers 

A laborer or materialman is entitled to recover the 
amount due him from the contractor to whom he sup¬ 
plied the labor or furnished the material, and under 
some circumstances he may recover from the public 
agency contracting for the highway improvement, or 
out of funds owing to the contractor, and by statute or 
contract the principal contractor may be liable to credi¬ 
tors of a subcontractor 

A j)crson who has performed laboj for, or fur¬ 


nished material to, a highway contractor generally 
has a cause of action against the contractor for the 
amount due him,®^ and where a subcontractor as¬ 
sumes the contractor's obligation for labor and ma¬ 
terials, each is bound in sohdo for the amounts for 
which each may be liable personally ®® The public 
agency cannot defeat claims of laborers and mate¬ 
rialmen by arbitrarily refusing to sell road bonds.®® 
Claims for labor and material furnished the con¬ 
tractor may be assigned ®'^ A mere contract provi¬ 
sion that the amount paid the contractor included 
payment for labor and material does not show an 
intention to compel payment to those who furnish 
materials ®® 

The public agency is not liable to a materialman 
for materials furnished the contractor which were 
incoq^oi ated into the highway accepted by such 
.agency,®'' but under some statutes requiring the con¬ 
tractor to pay claims of laborers .ind materialmen, 
the stale is authorized to pay them if the contrac¬ 
tor does not 

Claims of laborers and materialmen are payable 
out of the funds owing to the contractor and re¬ 
tained by the public agency pending completion of 
I the woik, under the provisions of some statutes'’^ 


80 Tt-nn —Kortrardnci Trii< kmfi 
(''o V ("rippen Const Co, 12 Tenn 
App HI 

Contract constmed in viow of ffcn- 
eial fuslom ainonff rontraclois that 
1ht> retained piKontapi sliould not 
be* paid until final sitthnnnt \^a& 
niad(‘ with the stat« —K or tt^ar drier 
Tnukinf? Co \ Cripptn Const Co, 

.suFira 

81. \Tk —71^1 na Cn‘=iuall\ & Surtly 
Co V IJi'iisltM’, JGO SW 414, 1G3 
Ark 4‘12 

82. TVIass—Jlait.ni v U lYrinl 

Sons 1‘)') N i<: 912, 29) IM.jsh 297 

83. AVash - Ra( how v I’lnllifuk Sz 
Nuhiilson, 2f)S P 876, 148 Wash 
214 

84. L. i—Miller v Tlonin r, 111 So 
77(.. 1C’. L.a 192 

85. Ra—Milhr v Ponni'r Mipra 
86 T( X f* lid well v Ciossfr. Civ 

App , 20 S AV 2d 822, error n fusf d 

87. Nt I)—Wt St V Potroit PidUit \ A 
Suirtv Co, 225 K W G7‘l, llS JSit h 
511 

Ki^rlits of assignee 

Hank's claim against fund deposit¬ 
ed in court, h.ink being assignee of 
laborers’ and matei lalmcn’s <liinij-, 
v\as not defeated because oT appli- 
t it ion of paym ait fioni liighwai dt- 
liartiTK'nt to oontraHor’s unsecun d 
debt --State v Miller, 126 So 422 
JG9 l.a 914 

88. Ky—Mason Const Co v Kos- 
mos Portland Cement Co, 59 S \V 


2d 1016, 24 8 Kv 782-^Standard Oil 
I Co of Ncv\ J<rstv V Natioiuil 
Surety Co, 29 S W 2d 29, 234 
761 

89 W Vr—T lobmann v Wftzi] 

County Court, 156 SR 86, 109 \\ 
Va 734 

90. Claim for *‘8ervioe8” 

()i —Hank of Californi.i Nat Ass’n 
V Scott, 78 l’2d 342 159 Or 70 

91. Statutory trust 

(1) Tfnder st.itute, trust alt ulus 
to mo^o^ duf on eontfeut to publu 
improveiruril <ontratloi foi b< nelit 
of I ontr.u tc»i’s <TKiitois w host 
claims arise out of th.it contisct — 
Heoiiaid 1^ S\lMsttT, Int \ (liov.m- 
nonc Const Co 171 A 5.S2 116 N J 
Rq 515—Stulz-Sukles Co V Rrt d- 
Imrn Const Coi])oration 169 A 27 
114 NJBq 47.5 

(2) (Jeneial state hmhw.iv con- 
traitor IS not entithd to anv im\- 
nu nt out of hirhwa\ contr.ut riro- 
ci'tds wliuh i.iiKhl impair rights of 
l»{rsons tor whose bent fit stalalorx 
trust 111 liroteids wa-, citat»d — 
l.eonard D Svlvtsttr, Tnc , v Oioxan- 
none Const Co, supra 
XTonlieuable claims 

Tlu term “claim ’* as used In stat¬ 
utes dealing with "tlaims" against 
inoncxs due highway c out rot tors 
from the state, is more compiehin- 
sive than “lien” and intludes non- 
lienahle Hems so lon#i: as they arc 
pel mane to performing contracts on 
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])u])lic work- Morns F J'^ox Co V 

1 Stott 281 NW G66 229 Wis 44 

Filing of claims 

(1) If undt r the provisions of the 
sttitutc claims must ht hh d bx the 
laboita t)i materialman with a d< 
nilid otTicf r within a sjiet ifh d time, 
Ibf public author it\ is not liable to 
oiii who his Mot complied with the 
St itiitc. .ind will It till statute fiii- 
thir pioxidis ihat anx' i kiimant mav 
siK on till (laini within a dtsipnatid 
tirnt It nlers to claimant xvho h<is 
(oinr)lu'd with the statute' by giving 
pro]ier notice —Rquitabh Cisii.ilty 
Sun I' Co V J u kson 4 4 .S W 2d 899, 
IG ’. Ti no 54 

(2) Cl'iiniants not filing claims 
with St ite au.iitor within statutory 
pi I loil ore riot entitled to rctaiiii d 
poilioii of highway conti'ut piict, 
on 1 while no claims have ht c'n hied 
xxithin the stalutoiy period, tttaimd 
r>ortion loses Us Idc'ntity as such, 
and clainiarils arc entitled only to 
holani. ol contract price reniairiing 
after x\ork has been completed — 
Southcin Surety Co v Jc'iiner Hi os, 

2 57 N W 5011, 212 low^a 1027 

(3) Act Mtting time limit of six 
months from c oni]iIet ion of work 
for pre‘•tilting i Iriims tot material 
and labor fuinishid highway c on- 
tiaftoT was held inospective and in¬ 
applicable Mini e highw'ny construc¬ 
tion was completed when work was 
done and not when final estimate was 
made—Overman & Co v Maryland 
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and contracts ,^2 and in some jurisdictions it is held 
that laborers and materialmen have an equitable 
right to payment from such funds in preference to 
general creditors,®^ and that a statutory requirement 
of a bond to protect them is not inconsistent with 
such equitable right,although there is authority 
to the effect that in the absence of a controlling 


statute or provision in the contract for the creation 
of a trust fund for their benefit, laborers and ma¬ 
terialmen have no right to recover such retained 
funds as against the public authority taking over the 
contract and completing the work in accordance 
with express provision therefor in the contract 
Filing a transcript of a judgment against the con- 


Casualty Co, ISG SE 250, 193 NC 
86 

(4) Where the highway has been 
completed and afceplc'd, the asser¬ 
tion of a (Inim to payment out of 
funds owinf? to the contractor and 
retained by the highway commission 
or deposited In court Is timely 
■whether filed within or after the 
period fixed by statute therefor — 
Goldberg y Hanta Eros , 162 So 786, 
183 Eu 10—R B Tyler Co v Merrill 
Engineering Co. 159 So 319, 181 La 
191 

(5) A statute designating the offi¬ 
cer with whom claims are to be filed 
must be strictly construed —Missouri 
Graytl Co v J^Vderal Suret\ Co, 237 
N W 635. 212 Iowa 1322 

(6) Under Htalute reuinring claims 
to be filed with public ofTlc (‘T through 
whom payment Is to be made sub¬ 
contractors claim for materials fur¬ 
nished in (‘onstruct ion of road should 
be filed with county auditoi FulUi 

ITilkr HardNvare Co v Shannon Si 
Willfong, 216 NW 611, 205 Iowa 
10-i 

(7) TTnder statute requiring filing 
of (lainis with the ofTlccr authorized 
by law to issue warrants in pay¬ 
ment of the improNoment, claims foi 
material and labor fiirrnshed for pri¬ 
mary load construction under c oii- 
tiacts made by state bigbwav com¬ 
mission s:houtd not be filed with 
eounly auditor or slate highwa\ 
commission, but should be filed with 
stale .luditor—Alissouri Grave*! Co 
V Federal Suirtv Co, siipri—South¬ 
ern Sill el \ Co V Jerirei Itros 23 7 
NAV 500, 212 low^a 1027 

(8) The provision as to notice con- 

tnirnd in Acts 1899 c 182, Thompson 
Shannon (\)de 1115a et secj was im¬ 

pliedly leixaled by Acts 1917 e 74, 
and uneb r the Inter stalute public 
ofTict'is must lake the initiative and 
adverlist for claims against general 
conliactoi before making final set¬ 
tlement, and notic*c of such claims 
IS not due to be fill'd until after such 
advt rlisi rnciit Is made — Southern 
Count Co V Ifalliburton, 258 SW 
409, 149 Term 319 

Priority 

(1) iMstiibution of highway con¬ 
tract pi 1 C e retained should be made 
for eovirl costs including attorneys’ 
fees, for labor claims in order filed, 
and for mate rail demands In order 
filed —Soutlic'rn Surety Co \ Jen- 
ner Bios, 237 NW 600, 212 Iowa 
1027. 


(2) Claims of those who have fur- 
nishc'd services or materials in order 
to enable a contraetor to carry out 
his public contract, where related 
but not lienable, have priority over 
totally unrelated claims, and where 
there were in existence, to the 
knowledge of the state highway com¬ 
mission, claims of the former class, 
contiac tor’s creditor’s claim, which 
arose out of purchase of securities 
by contractor and which was not re¬ 
lated to highway improvement, was 
not payable out of the fund in the 
commission’s hands when project was 
completed, or until such time as all 
lelatc'd claims and expenses had been 
paid —Morris F Fc’>x & Co v Stale, 
281 N W 666, 229 Wis 44 
Title to retained funds 

Undei Tennessee law, money re¬ 
tained by Tennessee highway com¬ 
missioner fiom payments to highway 
contractor for unsatisfied Iniioiers 
and ninterialmm was propeity of 
stale and was in custody of state 
until such time as It should be deter¬ 
mined that there was a surplus be¬ 
longing to contiac'tor—Lannel v 
Wllson-Weesner-Wilkiiison Co . C C 
A Ter.ri . 109 F 2d 304 

Claim for rent of power shovel to 
highwMN sulicontr 11 tor was held pay¬ 
able from highway contract proceeds 
as elaini for ‘implements or machin¬ 
ery” used or i onsumi d in construc¬ 
tion, although tbeie w'as no sbowung 
that contrliter’s iiond complied with 
ri'qinremcnts of newly adopted .stat¬ 
ute for proteition of those furnisb- 
ing ‘implrnunls c»i rnnbinery”— 
Leonard I> Svl\<ster, Inc , v Gio- 
vannone Const Co, 174 A 582, 116 
NJFai 515 

Interest is not paid to fund re¬ 
tained for laborers and matei lalmcn, 
and where portion c^f highway con 
tract prut retained was insufficient 
to pay all claims court properly de¬ 
nied inlenst—Southern Suietv Co 
V Jenner 3>ros , 237 N W 500, 212 
Iowa 1027 

In California, Code Cn Proc § 1184, 
requiring owner to withhold amount 
due contractoi on service of stop 
notice, and making fund withheld 
subiect to claims of labori'rs and 
materialmen by whom notice was 
given, IS inapplicable to claims of 
laborers and materialmen against 
contractor constructing a public 
highway, who is required to give 
bond under St 1919 p 487 —McMorrv 
V. Superior Court of California in 
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and for Sutter County, 201 P 797, 
64 Cal App 76 

92. Ind—City Nat Bank v Board 
of Com’rs of De Kalb Count\, 172 
NK 201, 91 Ind App 564 

S C —Sumter Trust Co v Sumter 
County, 134 SE 209, 136 S C 16 

93. US—U S Fidelity & (iiiarantv 
('•() V. Sweeney, CCA Mo , 80 F 2d 
235 

Ind—Scull hern Suiety Co v Mer- 
ihant..-.’ A Farmers’ Bank of Avilla, 
176 N E 84b 203 Ind 173 rehear¬ 
ing denied 179 NE 327, 203 Ind 
17.1—City Nat Bank v Boaid of 
Com’rs of De Kalb Ccmnly, 172 N 
E JOl, 91 Ind App 564 
Priorities as between as.signei s of 
monev.s due under the contract and 
labor and niriterial claimants gen¬ 
erally s(‘e supra subdivision g of 
this siction 

Claims not within bond 

Cltditois who furnished material 
and leiited equipment to contractor 
weie held entitled to pro rata share 
of fund retained by state highwa\ 
commission until road was accepted 
although their claims were not with¬ 
in the terms of the bond of the con¬ 
tractor s suiely—U S Fidilitv & 
Guaiant\ Co \ Macksville Giavel 
Co. 150 NE 390. 84 Ind App 129 
Bfifect of cancellation of contract 
Matei lalinan'o right to recover for 
inaliTials used in highway projer i 
cannot be deleated b\ cancellation 
wilbout bis knowledge of eonlr.ic I 
bitwc'en oiigmal < onl r.ic'tor and pii- 
son contracting to furnish matonaJ-. 
— Pigeon Thornes lion Co v Drew 
Bros, 111 So 182, 162 La 836 
Subcontractors on other contracts 
That bridge work wms j>artl> 
financed by money fiom olbei c on- 
iraets after suhi ontiac tors on such 
contracts had icieipted v ithoul i»ay- 
nu nl lor sums din them did not en¬ 
title subcontrai tins’ claims to prior¬ 
ity ov'M thoM of l.iiiorc rs and ma- 
teiialmin as iispeited funds re¬ 
tained by slate mads commission un¬ 
der lompUted bridge contracts, in 
absence of any assignments to sul) 
lonlraitors of proceeds of such con¬ 
tracts—Gainey v U S Guarantee 
Co , 177 A 157, 168 Md 134 

94. US—U S Fidelity & Guaianty 
Go V Sweeney, C C A Mo , 80 F 
2d 235 

95. Wash—Bey'er v Zindorf, 198 P. 
977, 116 Wash 199 
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tractor is a sufficient basis for payment to the judg¬ 
ment creditor of moneys owed the contractor, un¬ 
der a statute authorizing: payment by the state to 
the judg-ment creditor on the filing of a certified 
copy of the judgment 

Liability of principal contractor to creditors of 
subcontractor Generally the liability of the prin¬ 
cipal contractor to the subcontractor determines the 
right of the latter’s laborer to recover from the 
fund due the former In the absence of an ap¬ 
plicable statute or contract, the contractor is not 
liable to persons dealing with a subcontractor,^S nor 
IS he made liable by his failiiie to exact a bond 
which the statute does not require him to exact from 
such subcontractor It has been said that one 
dealing with a subcontractor can claim rights 
against the principal contractor only under the Lien 
Law, which gives to laborers and materialmen deal¬ 
ing with the subcontractor the necessary contractual 
relalionshif) or privity of contract between them and 
the principal contractor,^ but the contractor may 
also be liable by reason of a promise, suppoited by 
consideration, to pay the claim,^ and liability of the 
contractor may be fixed by his contract with the 


public agency,3 as where that contract makes the 
subcontractor the agent of the contractor^ or pro¬ 
vides that the contractor pay promptly for all work 
and labor done and material used in the work,^ al¬ 
though a claimant is not entitled to the benefit of 
such a provision where his claim is not included 
wuthin Its teims ® Where the laborer constitutes the 
suhconlractor his agent in the collection of his 
wages, payment to the subcontractor releases the 
general contractor A statute imposing liability on 
the original contractor for material and labor fur¬ 
nished includes material and labor furnished to a 
subcontractor 8 

(2) Liens 

Although, m the absence of statute or contract pro¬ 
viding therefor, no Nen exists for labor and material fur¬ 
nished in the construction and improvement of a highway, 
such a lien is given, under some statutes, on the money 
due the contractor, but it may be claimed only for 
labor or materials which come within the terms of the 
statute, and may be waived by the creditor. 

The construction of roads is a public work, and 
laborers and matcri.dmcn have no lien for labor and 
material furnished,'^ unless expiessly given by stat¬ 
ute^ ^ or contract,!^ arc simjjle contract credi- 


96 \Vi*<—McDonald v State, 235 N 
W ] 203 Wis 649 

97. NT—F.'ills Portland fo¬ 
ment Co V Van Wirt Const Co , 
2JR NTS 2S9 132 Misc 95, modi¬ 
fied on oilier p:rounds 232 NTS 
410 225 AppDiv 159 

98. rja —Southern Crushed Stone A 
Granite C\) v Dorn, 141 SE .59, 37 
Ga App 5G4 

Tv\ Ma'^on <''onst Co v Ko^rnos 
Portland Cement Co, 59 S \V 2d 
lOlG 21R Ky 782 

Ea—Itrooks v Pvrd & Clopton, 122 
So 287 108 La 450 

Oliio — Appleman v Southern Surety 
(\j 27 Ohio NP.NS, 168 

99. —Prooks v Byrd & Clopton 
122 So 2S7. 168 La 460 

1 . Towti--Nebraska Culvert & Mf^ 
Co V Fieenian, 198 NW 7, 19 7 
Iowa 720 

2. Til — Barks v Nelson Const Co , 
271 111 App 137 

3. Ark — Oliver Const Co v Wil¬ 
liams, 238 SW 616, 152 Ark 414 

4. Wash — Mneder Steel Product.s 
Co V Brewster, 281 P 14, 164 
Welsh 120—Rachow v I'hllhnck 

Nicholson, 2G8 I’ 876, 148 Wash 
214 

6. Ark—Miller v floetzel Bros. 246 
S W 33, 165 Ark 620—Oliver 

Const Co V Williams, 238 SW 
615, 152 Ark 414 

6 . Ark — Olivet* Construction Co v 
Eihacher, 234 SW 631, 160 Ark 
649 


Ky—Tjauiel Grocery Co v Mv<'rs 
Biov, 90 SW2d 603, 262 Ky 523 
7. Aik—Miller V Koetzel Bros, 245 
SW 33 156 Ark 620 
0 Miss—Ark.insas Fuel Oil Co v 
Tiinidad Asph.*!!! Mt^ Co, 198 So 
41, 180 Miss 366 

9. PS —Tn le Gilmore, DC Ohio, 28 
FSupp 1010 

Ala—Wadf v Brantlev & Crawli v 
('onst Co, 161 So 101. 230 Ala 
34 5 

Miss—First N.it Bank \ Monroe 
C\)unl\ 95 So 726, 111 Miss 828 
Ne\ —Pinon Indemnity Cf) \ A D 
Drumm. Jr, Inc, 62 I* 3d 608, 5^ 
Nt\ 242, modified on other Kiounds 
on rehtaring- 70 P 2d 767, 67 Ne\ 
LM2 

20 C j p 611 note 32 
Met hanicb' liens on public improxf- 
ments gent'tailv set the C J S lille 
Meclianics' Liens {i 10, also 40 J 
p 67 note 43-p 59 note 73 
No lien on hlgrhway 
US—I’ratt Lumber Co v T H Gill 
Co, DCNC, 278 F 783 
Ky—Steele & Lebliy v A\(*r A Lord 
Tie Co, 65 SW 2d 62, 346 Ky .370 
La —Miller v Bonner, 111 So 776, 
163 La 333—PIg:eon-Thomaa Iron 
Co V Drew Bros, 111 So 182, 162 
La 836 

Nev —Union Indemnity Co v A D 
Drumm, .Tr, Inc, 70 P 2d 767, 67 
Nev 242, reheariiif^ 62 I’ 2d 698, 
67 Nev 242 
40 CJ p 69 note 63 
In, West Ylrglnla 

Materialman creditor of road con- 

133 


trnelor bonded to pav for material, 
has ecjuipihlt l.(>n on money retained 
by stall rc)tid lominisslon —State v 
Coda, liS SF !34, 10! \V Va 676 
10 . US—In re Gilmore, D C Ohio, 

28 h'Sijpp 1010 

NY - SliLiIiz \ H Quereau Co, 
104 NR 631 210 NY 257 L R A. 
1015E 086, Ann Caa 191511 966 
20 J p 611 note 33 
What statutes g'overn 

The right of laborers and materi¬ 
almen to liens under a (onlract for 
the construition of highways made 
and to he juitoimed in North Caro- 
lini depends on the statutes of that 
*-< 1110 —Prilt Lumber Co v T H 
Gill Co, DCNC, 278 F 783 

In Iowa, undi r •-tatute, liens nt- 
tai'h m order of filing claims on 
amounts retained from jravments dm* 
toiitraitor iindei (ontiact, but no 
hens ixist on installmtnt payments 
beyond ri'Lained pertentages—Feder¬ 
al Surely Co v De Moines Morris 
Plan t'o , 230 NW 99, 213 loyva 464 
In Virginia 

IMechanics’ lien statutes have no 
application to contracts with com¬ 
monwealth or political subdivj.sions 
theieof foi construction of public 
impiovemenlH, and do not give sub¬ 
contractor any lien on sums due to 
contractor for construction of pub¬ 
lic liighwav —Bowers v Town of 
Martinsville, 169 SE 196, 156 Va. 
497 

11 Contracts held not to creato 
liens 

Ky —Mason Const Co v Kosmos 
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tors, having no right of priority in respect of the 
amount due on the contract superior to other cred¬ 
itors ,12 nor is there a trust created by law in their 
favor in respect of funds paid to the contractor 12 
Their remedy is on the personal responsibility of the 
contractor and his sureties ^ The same rules have 


been applied with respect to one who loans mon¬ 
ey 15 

Under some statutes, however, such a lien is 
given on the money due, or funds raised for the 
payment of the contractor,!® provided the statute 
is complied with in respect of giving notice to the 
proper officials i*^ It has been variously held that 


Portland Cement Co, 59 S W 2d 

1016, 248 Ky 782 

Nev —Union Indemnity Co v A D 
Drumm, Jr, Inc, 70 P 2d 767, 57 
Nev 242, rehearing 62 P 2d 698, 57 
Nev 242 

12. U S —Pratt Lumber Co v T 
H Gill Co, DCNC, 278 F 783 

Nev —Union Indemnity Co v A D 
Drumm, Jr, Inc, 62 P 2d 698, 57 
Nev 242, modified on other grounds 
on rehearing 70 P 2d 767, 57 Nev 
242 

13. Ala—Wade v Brantlev & Craw- 
lev Const Co , 161 So 101, 230 Ala 
345 

Statute held inapplicable to create 
trust 

Wis—Theiler v Wilson Const Co, 
250 NW 433, 213 Wis 171 
14 Cal—Sla^den v O’Dea, 189 P 
1066, 182 Cal 500—Hunt v Conti¬ 
nental Nat Bank, 188 P 300, 45 
Cal App 578 

Remedy against sureties see infra 
§ 210 

15. Wash —American Sav Bank & 
Trust Co V National Surety Co, 
177 P 646. 104 Wash 663 

16. Ill —Backs V Nelson Const Co , 
271 Ill App 137—Siemer Milling 
Co \ C J Moritz, Inc, 227 Ill 
App 459 

K> —Steele & Lebby v Ayer & Lord 
Tie Co, 55 SW2d 52, 246 Kv 379 
La—Pigeon-Thomas Iron Co v 
Drew Bros, 111 So 182, 162 La 
836—Police Jury of Parish of Avo¬ 
yelles V Gaspard, 108 So 128, 161 
La 70 

N Y —Moribella v Depew Pa^ ing 
Co, 29 NTS 2d 297, 176 Misc S6G 
Tenn—Walteis v Frank, 106 S W 2d 
857, 171 Tenn 599 

Tex — Smith V Jacksboro Stone Prod¬ 
ucts Co Civ App , 41 S W 2d 347 
affirmed Com App , 53 S W 2d 780 
Wis—Rusk V Perry, 201 NW 762, 
18") Wis 451 
29 C J p 611 note 33 [b] 

Applicability of statute 

The Ohio supreme court having de¬ 
clared statute providing for estab¬ 
lishment of liens on public funds 
for materials and labor applicable 
to state highway construction con¬ 
tracts, such contracts were included 
from effective date of statute, so that 
mateiialmen and laborers failing to 
file claims with director of highways 
as provided by statute have no liens 
against amount due contractor, al¬ 
though Ohio court of appeals had de¬ 


clared statute inapplicable to such 
contracts at time within which liens 
should have been perfected —In re 
Gilmore, D C Ohio, 28 F Supp 1010 
Where no money is due contractor, 
as where he abandoned work before 
completion, materialman is not en¬ 
titled to a lien 

Ill—Eastw'ood V Road Dist No 5, 
230 Ill App 281 

N Y —Slattery v National Commer¬ 
cial Bank & Trust Co , 286 N Y S 
337, 247 AppDiv 221 
Test as to when work is completed 
to preserve lien is determined by 
whether work necessary to be done 
to complete the job is part of origi¬ 
nal contract with which it is neces¬ 
sary to comply—Citizens’ First Nat 
Bank v Board of Com’rs of Jefferson 
County, 267 P 12, 126 Kan 90 
Held not “materialman” within stat¬ 
ute 

Seller of metal road forms, which 
w’^ere used in the construction of a 
concrete roadway and afterward re¬ 
moved from the job for use in con¬ 
nection w’lth other work—^New York 
Trap Rock Corporation v National 
Bank of Far Rockaway, 32 N Y S 2d 
443, 177 Misc 954 
Interest 

Furnisher of provisions and sup¬ 
plies to state highw'ay contractor was 
entitled to int^^rest from date of fil¬ 
ing of lien claim with director of 
highways—U S Fidelity & Guar¬ 
anty Co V Feenaughtv Machinery 
Co. 85 P2d 1085, 197 Wash 569 

17. U S —In re Gilmore, D C Ohio, 
28 FSupp 1010 
29 CJ p 611 note 33 [c] 

Unverified notice held invalid 
N Y —Libel t\ Bank of Buffalo v 
Peckham Const Co, 263 N Y S 495, 
147 Misc 165 

“Notice in writing” m statute is 
notice show^ing that charges arose in 
furnishing material, etc for which 
lien IS named—^Winder Bros v 
Sterling 12 S W 2d 127, 118 Tex 268, 
opinion adhered to 14 S W 2d 802, 118 
Tex 268 

Statement sworn before claimant’s 
attorney 

Itemized statement was held suffi¬ 
cient as basis for lien on public 
funds, although notary public before 
whom statement was sworn wras lien 
claimant’s attorney—Boyd v Royal 
Indemnity Co, 185 NE 422, 126 Ohio 
St 322 


Statements sworn to by claimant’s 
attorney 

Statements of account covering 
materials and feed furnished high¬ 
way subcontractor, sworn to and filed 
by claimants’ attorney, were held 
sufficient to create lien —Perry v J 
M Lewis & Co, 129 So 406, 14 La 
App 90 

Contents of notice 

(1) Lien claimants to preserve 
right against balance due highway 
contractor need not record itemized 
statement of amount du*^, statute be¬ 
ing satisfied if statement gives notice 
of nature and character of indebted¬ 
ness, and sworn and recorded state¬ 
ment that lien claimant supplied sub¬ 
contractor with gasoline and oil of 
specified value used on highway was 
sufficient—Williams & Gray v Stew¬ 
art, La App, 147 So 103 

(2) Where statute authorizing fil¬ 

ing of lien claim ^^uth highway de¬ 
partment did not specifically desig¬ 
nate Its contents, court would exer¬ 
cise liberality respecting form there¬ 
of, and bank’s lien claim showing 
advancements to subcontractor to 
pay laborers and materialmen was 
held sufficient, although not reciting 
that bank was subcontractor’s as¬ 
signee and subrogee —Southern Sure¬ 
ty Co of New York v First State 
Bank of Marquez, Tex Civ App , 54 

S W 2d 888, error refused 

Service by mail held insiifflcient, 
although notice of claim was actual¬ 
ly received —Eastwood v Road Dist. 
No 5, 230 Ill App 281 
Who may file 

(1) Road district or county may 
file claim against public highway 
contractor under statute—Winder 
Bros v Sterling, 12 S W 2d 127, 118 
Tex 268, opin^pn adhered to 14 S 
W 2d 802, 118 Tex 268 

(2) Wheie laborer’s lien on funds 
due contractor from state or claim 
for wages is assigned before having 
been matured by notice to proper 
state officer, assignee may give no¬ 
tice and perfect the hen—Martin- 
Glover Co v Mays, CCA Tex , 74 F 
2d 104 

Time for filing 

(1) In statute requiring claimants 
of hen with respect to construction 
of public improvement to file claims 
within sixty days after the passage 
of the statute or within sixty davs 
from the last labor performed, the 
word “passage” was used m the 
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such statutes should be construed strictly^^ or liber¬ 
ally, to accomplish their end without doing vio¬ 
lence to the language used The lien being a right 
of subrogation to the contractor’s cause of action 
rather than a lien on a specific res in the posses¬ 
sion of the state, enforceability of hens on funds 
due the contractor is not affected because they ex¬ 
ceed, in the aggregate, moneys in the state treas¬ 


ury appropriated to the contract 20 Where the stat¬ 
ute provides for the withholding of sufficient sums 
to pay claims in case they are established by judg¬ 
ment, a contractor who becomes dissatisfied with 
the procrastination of claimant may himself have 
the claim adjudicated 2i 

A lien may be claimed only for labor or materials 
which come within the terms of the statute22 as 


broad sense, referring to time when 
the act became effective as a law, 
and not in the narrow sense of pas¬ 
sage by the house and senate—West¬ 
ern Wheeled Scraper Co v Scott 
Const Co, 27 N E 2d 879, 217 Ind 
408 

(2) Notice of claim for labor or 

material furnished for public im¬ 
provements may be given before last 
or any installment remains to be 
paid contractor under statute pro¬ 
viding for notice before “any” pay¬ 
ment IS made, and need not be filed 
with proper official before payment 
of any money to contractor in order 
to fix lien on fund due him —Huddle¬ 
ston & Work V Kennedy, 53 S W 2d 
1009, 122 Tex 182, answering ceiti- 
fied questions, Civ App , 57 S W 2d 
255—Smith v Texas Co , Tex Com 
App, 53 SW2d 774. modifying Tex¬ 
as Co \ Schrie''’''^er, Civ App, 38 S 
W 2d 141, and follo^^ ed in Smith \ 
G B Johnson Hardware Co. Com 
App, 53 SW2d 779 and Smith v 
Jacksboro Stone Products Co, Com 
App, 53 SW2d 780, which affirmed 
Civ App, 41 S W 2d 347—Pierce Pe¬ 
troleum Corporation v Smith, Tex 
Civ App , 42 S W 2d 88, modified on 
other grounds Smith v Pierce Pe¬ 
troleum Corporation, Com App, 53 

SW2d 780 

(3) Time for filing feed claims un¬ 
der highway contract begins to run 
from date on which authority hav¬ 
ing work done files notice of accept¬ 
ance or contractor's default, and con¬ 
tractor’s acceptance of subcontrac¬ 
tor’s work on latter's default is not 
acceptance necessary to commence 
running of time —Perry v J M 
Lewis & Co, 129 So 406, 14 La App 
90 

When, lien attaches 

Lien attaches to balance due con¬ 
tractor when notice of claim is giv¬ 
en to official obligated to pay con¬ 
tractor—Smith V Jacksboro Stone 
Products Co , Tex Civ App , 41 S W 2d 
347, affirmed, Com App , 53 S W 2d 
780 

Ills pendens 

Under statute, providing that the 
lien for labor on a public improve¬ 
ment shall not continue for a longer 
period than three months from no¬ 
tice of lien, unless action is com¬ 
menced and the notice of pendency 
of such action filed, the fact that 
one lienor commenced suit in due 


time and joined other lienors as de¬ 
fendants did not excuse such other 
lienors from filing a lis pendens 
within the time provided by statute 
although it might have obviated 
the necessity for commencing suit — 
Giant Portland Cement Co v State, 
134 NE 322, 232 XY 395, affirming 
Giant Portland Cement Co v Barber 
Asphalt Paving Co, 177 NYS 408, 
187 App Div 581 
With whom filed 

(1) Filing notices wuth county 
engineer was held sufficient filing 
with “head of department or bureau,” 
as required by statute —Fireproof 
Products Co V Nassau County, 246 
NY S 282, 138 Misc 357 

(2) Filing of notice of claim for 
price of materials furnished highway 
subcontractor with state highway 
commission was held strict compli¬ 
ance with statutory requirement that 
notice be filed with official bound to 
pav original contractor —Smith v 
Texas Co , Tex Com App , 53 S W 2d 
774 modifying Texas Co v Schnew- 
er. Civ 4pp . 38 S W^ 2d 141 and fol¬ 
lowed in Smith V G B Johnson 
Hardw are Co , Com App , 53 S W 2d 
779 and Smith v Jacksboro Stone 
I’roducts Co, 53 S W 2d 780 which 
affirmed, Civ App , 41 S W 2d 347— 
Pierce Petroleum Corporation v 
Smith, Tex Civ App , 42 S W 2d 88, 
modified on other grounds Smith v 
Pierce Petroleum Corporation, Com 
App, 53 SAV2d 780—Smith v Jacks¬ 
boro Stone Products Co, Tex Civ 
App, 41 SW2d 347, affirmed. Com 
App , 53 S W 2d 780 

Discharge of notice 

Court cannot discharge notice of 
lien, filed by public improvement con¬ 
tractor, on summary application — 
In re Paladino Engineering Co, 215 
NYS 173, 126 Misc 873 
In New Hampshire 

Notice of the lien is of importance 
to preserve it, but its creation and 
existence are not dependent on no¬ 
tice, and a subcontractor’s failure 
to notify state of intention to claim 
lien before commencement of per¬ 
formance or during or after comple¬ 
tion of contract does not deprive him 
of lien—Guard Rail Erectors v 
Standard Surety & Casualty Co of 
New York, 168 A 903, 86 N H 349 

18. La —H R Hayes Lumber Co v 

McConnell, 146 So 14, 176 La 431 

135 


—Red River Const Co v Pierce 
Petroleum Corporation, 6 La App 
633 

‘‘Ordinary meaning” of word ‘‘ma¬ 
terial” in act relating to material for 
public improvements refers to well 
established judicial interpretation — 
^tna Casualty & Surety Co of Hart¬ 
ford, Conn, V Kimball, 222 NW 31, 
206 Iowa 1251 

19. Tex —'fexas Co v Schriewer, 
Civ App, 38 SW2d 141, modified 
on other grounds Smith v Texas 
Co, Com App, 53 S W 2d 774. fol¬ 
lowed in Smith V G B Johnson 
Hardwaie Co , Com App , 53 S W 2d 
779 and Smith v Jacksboro Stone 
Products Co , Com App , 53 S W 2d 
780, affirming, Civ App , 41 S W 2d 
347 

20. N Y —Anderson v John L 

Hayes Const Co, 153 NE 28, 243 
N Y 140, reversing 213 NYS 513, 
215 App Div 109, motion denied 151 
NE 619, 243 NY 593 

21. Tex —Winder Bros v Sterling, 
12 SW2d 127, 118 Tex 268, opin¬ 
ion adhered to 14 S W 2d 802, 118 
Tex 268 

22. Ill —Manhattan State Bank v C. 
J Moritz, Inc, 238 Ill App 103 

Iowa—Rairbo Oil Co v McCarthy 
Improvement Co, 236 NW 46, 212 
Iowa 1186—Standard Oil Co v 
Marvill, 206 NW 37, 201 Iowa 
614 

Tex —Thurber Const Co v Kemp- 
lin Civ App , 81 S W 2d 103—Foust 
V Smith & Helms, Civ App , 246 S 
W 106 

Held not -within statute 

(1) Claim of person drilling blast¬ 
ing holes in quarry of seller of 
crushed rock to county for use in 
highway, entitled to personal judg¬ 
ment against seller—Nolan v Lari¬ 
mer & Shaffer, 254 NW 45. 218 Iowa 
599 

(2) Demands for labor and mate¬ 
rials entering into production and 
transportation of material furnished 
to principal highway contractor, up 
to time It IS delivered such as claims 
of men who drove trucks, and of 
companies w'ho sold gas to trucker, 
agreeing to haul sand for another 
who had subcontract w'lth seller 
whose sales agreement provided for 
delivery at highway contractor’s 
stock piles —Forsberg v Koss Const. 
Co, 252 NW 268, 218 Iowa 818. 
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It existed at the time when the labor or materials 
were furnished ^3 In the absence of an indication 
of any intent to the contrary, the statute will be 
held to relate to goods which enter into and become 
part of the completed improvement,and under 
some btatiilcs it is held that a lien will be given only 
for such labor and materials as are actually incor¬ 


porated into the improvement ^5 It is not necessary, 
however, that the material furnished become a part 
of the completed improvement under a statute pro¬ 
viding that any person who furnishes material to a 
contractor may have a lien,^® or undci a statute 
specifically including the thing in question27 or au¬ 
thorizing relief with respect to materials furnished 


(3) Claim for gasoline sold to »ub- 
contractor for use in trucks hauling 
gravel for road construe tion —lied 
River Const Co v Pierce Petroleum 
Corporation, 6 La.App 633 

(4) Coal used in boiler in highway 
construe lion work, although ash<‘s 
became part of road bed —W K 
Peets Motors v State, 263 N Y S 762, 
147 Mis( 218—29 CJ p 611 note 33 
fa] 

(6) Claim for shocMng horses — 
Rac how V Pliilhink A NIchol.son, 268 
P 876, 14 8 Wash 214 

(6) Charges for cigcirettes, sugar, 
matches, gravel tickets, and care of 
mules and foi various articles for 
personal use, such as clothing, tc>- 
bac c o, candv, and en\ c lopes, together 
with files, rakes, wire, etc , also 
for blicksmith’s repairs to harness 
veliielcs jilows, etc - -Williams & 
Gra\ V Stewart La App 147 So 103 

(7) Dry goods, giocenc'S, a\cs, 
wheelbarrow, and harie ss — T’c^ri\ v 
J M Lewis & Co , 129 So 406, 14 T^a 
App 00 

(8) l^lpe not entenng into con¬ 
st! uc lion of road—W K Pe<‘ts Mo¬ 
tors V State, 263 NYS 762, 147 
Misc 218 

(0) Tjo in of money to road-pnvmg 
contrn<t«)r to purchase material and 
pav labor—Ijane v K J Deas Co, 
125 So 514, 12 La App 382 

(10) Rent or value of use of ma¬ 
chinery, tools and eciuipmfnt 

Kan—Road Supply A Mft.il Co v 

Bechtc Ihc imer, 240 C 846 110 Kan 

560 

Ohio —Ohio Savings & Trust Co v 

Schneider 150 NK 338. 25 Ohio 

App 250 

(11) Furnishing trucks and dri\er.s 
to road contractor—Cramer v Board 
of (^hosen Freeholders of Salem 
County, N J , 147 A 630 

(12) Amount of depreciation of 
mnchinerv as result ui suheontrac- 
tor’s violation of contract to keep 
machinery in lepair —Prues v A J 
Henkel Const Co, 197 NF 386, 49 
Ohio App 501 

(13) Unpaid workmen's compensa¬ 
tion or public liability insurance pre- 
miums—In re John J O’Rourke, 
Inc. 273 NYS 1020, 152 Misc 576 

(14) Tires used on subcontractor’s 
trucks—Hamblen Motor Co v Mil¬ 
ler & Harle, 266 S W. 99, 160 Tenn 
602. 


Held within statate 

(1) Account for < enient and lum¬ 
ber—Williams & Gra> v Stewart, 
La App, 147 So 103 

(2) Charges for gasoline, oH. and 
ae ces&oru s for machine ry such as 
trucks and concrete mixers used In 
constructing highway—Williams & 
(Irav V Stewart, supra 

(3) Claim by one who furnished 
paving mlxcT and operator—(''incin- 
nat i Quarries Co v Hess, 26 Ohio 
N P .N S , 1 

(4) Claim of materialman em¬ 
ployed to furnish posts and construct 
fence included in specifications—An¬ 
derson V Haivey & Jones, La App, 
164 So 496 

(5) Claim of timekeeper and book¬ 
keeper for subcontractor—Leathers 
& Martin v Conlev, I,«aApp, 157 So 
607 

(6) I^ien filed by-^ individual who 
was employ'ed bv subcontractor to 
d( live? materials used bv contrac¬ 
tor—Monbclla v Depew l*avlng Co, 
20 NYS 2d 297, 176 Misc. 866 

Credit applicable to debt covered by 
lieu 

Where a materialman furnished 
cement to a contractor to be used in 
the construction of a public ro.id, 
and recovered from the contractor 
a C4uanlity of empty cement bags 
for which it was entitled to a credit 
under the contract, such credit was 
properly applied on the part of the 
indebtedness which was scm urt d by 
the materialman's lien—Giant Port¬ 
land Cement Co x State, 134 NE 
322. 232 NY 305 affliming Giant 

Portland Cement Co v Barber As¬ 
phalt T\aving Co , 177 NYS 408, 187 
AppDlv 581 
Test of Uenability 

The lienabillty is to be tested and 
determined on the same standard as 
similar claims would be under the 
general mechanics’ lien law —Muller 
V Wohlust, 233 NW 88, 203 Wis 
203—Southern Surety Co v Hotch¬ 
kiss, 201 N W 986, 187 Wis 227 

23. Iowa—Monona Countv v O’¬ 
Connor, 215 N W 803, 206 Iowa 
1119 

24. Iowa —-^Etna Casualty & Surety 
Co of Hartford, Conn v Kimball, 
222 NW 31, 206 Iowa 1261 

Wash— U S Fidelity & Guaranty 
Co V Feenaughty Machinery Co, 
85 P2d 1085, 197 Wash 569 
29 CJ p 611 note 33 [a). 
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25. Held not witliln statnto 

(1) Claim for lumber and nails 
used in constructing forms for con¬ 
crete, none of which remained part 
of completed structure —H R Hayes 
Lumber Co v McConnell, 146 So 14, 
17b La 431 

(2) Claim for lumber furnished 
oontractoi for use in camp and on 
works, which after being taken down 
had value for future use, except as 
to depreciated value of such lumber, 
also Items furnished in connection 
with contractor’s plant and tools ra¬ 
ther than the work Itself or for food 
and other supplies furnished boat cl¬ 
ing cdtnp maintained bv contrac tor 
for workmen—Southern Surety Co 
V Hotchkiss, 201 NW 086, 187 Wis 
2 27 

(3) Claim for renting engine to 
subcontractors, even though operated 
by claitnani or his employees, or for 
manual labor furnished in lunning 
engine—MuIIir v IVohlust, 233 N W 
88, 203 Wis 203 

(4) Claim for oil and gasoline 
furnished to subcontractor — South¬ 
ern Surety Co v Hotchkiss, supra 

26 Statute hald to authorize lion 
for 

(1) Coal for engines—Sumer 
Milling Co V C J Moritz, Inc, 227 
111 App 4 59 

(2) Feed for work animals 

Ill —Backs v Nelson Const Co , 271 

Ill App 137—Siemer Milling Co v 

C I Moritz, Inc , supra 
Tex —Thurber Const Co v Kemp- 

lin, Civ App, 81 SW2d 103 

(3) Gasoline, oil, and grease which 
contractor used in operating trucks 
and machinery in construction of 
road—Standard Oil Co of Indiana v 
Vanderboom, 158 NE 151, 326 111 
418, affirming 238 III App 635 and 
follow-ed in Acker v Vanderboom, 158 
NE 476, 327 Ill 267, which affirmed 
235 Ill App 417 

(4) Gasoline and kerosene used In 
subc onli actor’s trucks and machin¬ 
ery—Hamblen Motor (^o v MilUr 
& Harle, 266 SW 99 160 Tenn 602 

(5) Claim for rental of machinery 
used by contractor—New Erie Coal 
Co V H McMullen Ac Sons, 247 Ill. 
App 516 

27 Fuel furnished to contractor 

Iowa.—Standard Oil Co v Marvlll, 

206 NW. 37, 201 Iowa 614. 
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“in the construction’^28 or material furnished “to 

be used or consumed in making such public im- 
provement.”29 If such things are entirely consumed 
in the course of construction, although they do not 
become a physical part of the finished product, they 
are “supplies” within a statute giving a lien to fur¬ 
nishers of “supplies The right to a hen is not 
lost because the contractor without the knowledge 
or consent of the materialman diverts the material 
to some other purpose,but there can be no hen 
with respect to material delivered to the contractor 
but retaken by the materialman under an agreement 
with the contractor before it was used Liens for 
work and material furnished prior to abandonment 
of the contract attach only to moneys due the orig¬ 
inal contractor,33 and forfeiture of the contract does 
not impair the lien,^^ even though the cost of com¬ 
pleting it exceeded the price fixed by the original 
contract Money spent by the state in protecting 
the work done after the contractor’s default is not 
deductible fiom the balance due the contractor in 
computing the fund available for hens ^6 Lienors 
of a defaulting contractor are not entitled to money 
saved by the state in reletting the contract after de¬ 
fault 37 

A statute creating an equitable lien on the pro¬ 
ceeds of a highway contract in the hands of the con¬ 


tractor has been held to secure only claims on which 
the contractor is liable by reason either of an ex¬ 
press contract to pay or of action taken by claimant 
under a statute requiring the contractor’s bond to 
contain a condition for their benefit,^* and parties 
furnishing labor or material to a subcontractor but 
failing to take action under the latter statute are not 
entitled to a lien on the contract price in the con¬ 
tractor’s hands 3® Moreover the statute gives a lien 
only for labor or materials furnished after it took 
effect The statutory hen of a subcontractor’s 
assignee is subject to reduction to the extent of 
claims of the subcontractor’s materialmen and la¬ 
borers, which are a prior charge on that part of the 
fund which would otherwise go to the subcontrac¬ 
tor 

A claimant who furnished material or labor to a 
subcontractor is entitled to a hen against the unpaid 
balance due the principal contractor under the pro¬ 
visions of some statutes So an act creating a hen 
in favor of any persons who furnish material or 
labor to contractors who contract for public im¬ 
provements applies to those furnishing material or 
labor to subcontractors, and accordingly such mate¬ 
rialmen or laborers may enforce their hen on funds 
due the original contractoi^3 to the extent of any 


Feed consnmed by mules used in 
construction 

La—Alexandna Contractinff Co \ 
Standard Oil Co of Louisiana, 
App , 157 So 611—Leathers & Mar¬ 
tin V Lorrnott (Irocerv K Commis¬ 
sion Co, App, 157 So 610—Whit- 
lington \ Nelson liios Const Co, 
App 141 So 491 

Seld not “feed,” “provisions,” or 
“fuel” 

K('rosene for lighting and oils and 
greases for iiactois, etc, used In 
constructing highway—.ICtna Cas¬ 
ualty fr Surety Co of Hartford, 
Conn, V Kimball, 222 N W 31, 206 
Iowa 1251 

28. Qasoline, oils, and greases used 
In hauling other material actu.illy 
going into improvement constitute 
materials furnished In construction 
of public improvement —Hainbo Oil 
Cu V McCarthy Improvement Co, 
2Sr) NW 46, 212 Iowa 3186 

29. Seld lienable under statute 

Value of poition of useful life of 
machinery contributed to. and ex¬ 
hausted by, proj(‘ct, measure of lien 
being reasonable rental or use value 
--'Osgood Co V Peterson Const Co, 
286 NW 54, 231 Wis 641 

30. “Timken bits,” entirely used up 
in drilling operations through rock 
are “supplies,” as distinguished from 
"equipment”—U S Fidelity iL Guar¬ 


anty Co V Feonaughty Machinery 

(\), 85 P2<3 1085. 1 97 Wash 569 

31. N T —Giant Portland Cement 
Co V State. 334 NE 322, 232 N 
T 395, affirming Giant Portland 
Cement <'o v Uarber Asphalt Pav¬ 
ing Co. 177 NTS 408. 187 App 
Div 581 

32. NY -—Giant Portland Cement 
Co V State, supia 

33. NY—W E Peets Motors v 

Slates 263 NYS 762, 14 7 Misc 
218 

34. N Y —Schuessler \ Mack, 270 N 
YS 287, 240 AppT>iv 449, affirmed 
Se huessler v Metropolitan Cas- 
uaU> Ins Co of New Yoik, 193 
N E 427 265 N Y 648 

35 NY—Schuessler V Mack, supra 

30. NY—W E Peets Motors v 

State, 263 NYS 762. 147 Misc 
218 

37 NY—International Harvester 
Co of Ameilca v Whelan, 8 NE 
2d 319, 274 NY 162, modifying 286 
NYS 844. 247 AppDiv 215, ap¬ 
peal dismissed in part 6 N E 2d 4 20, 
271 NY 496, motion denied 11 N 
E2d 739. 275 NY 638 

3a NJ—Fidelity & Deposit Co of 
Maryland v McClinlic-Marshall 
Corporation, 171 A 382, 115 NJ 
Eq 470, affirmed 176 A 341. 117 
N J Eq 440 

39. N J —Fidelity & Deposit Co of 
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Maryland v Me (’’Untie-Marshall 

Corporation, supra 

40. N I —P'lde'lity d Deposit Co of 

Maryland v McClintic-Marshall 

Corporation, supra 

41. NJ—Fidelity K Deposit Co of 

Maryland v MeClint it-Marshall 

Corporation, supra 

4a Ija—Leathers & Martin v Con¬ 
ley, App, 3 57 So 607—Perry v J 
M Lewis & Co, 129 So 406 14 La. 
App 90 

Rights OB between materialman and 
subcontractor 

Where materialman had claim for 
materials against highway subcon¬ 
tractor and suhf ontrae lor had claim 
yyith privilege on fund due contrac¬ 
tor, but materialman was subcon¬ 
tractor’s surety, amount due materi¬ 
alman was hi'ld payable out of 
amount due subcontractor, and only 
remainder was payable to sube on- 
tracteir out of contract fund — 
Temple v Forgy Hanson & McCorkle, 
La App , 151 Se) 4 35 
43. Tex—Huddleston & Work v 
Kennedy, 53 S W 2d 1009. 122 Tex 
182, answering c<t tiffed questions, 
Civ App , 67 S W 2d 265—Smith v 
Texas Co , Com App , 53 S W 2d 

774, modifying Texas Co v. Schrie- 
wer, Civ App , 38 S W 2d 141, and 
followed in Smith v G B John¬ 
son Hardware Co , Com App . 53 S 
W 2d 779 and Smith v Jacksboro 
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unpaid balance due ihe subcontract or, ^nd likewise 

a subcontractor can fix a lien on the funds due the 
original contractor for labor and materials fur¬ 
nished by such subcontractor ,'*•'* but a materialman 
who furnishes material to another materialman sup- 
lilying material to the contractcir is not entitled un- 
<ler the statute to a lien on the money due the con¬ 
tractor.'*® A subcontractor paying Lihoiers and ma¬ 
terialmen and perfecting his lien under such a stat¬ 
ute may assign the lien and, where he has ob¬ 
tained advances from a hank for lahoiers and mate¬ 
rialmen and assigned to the bank funds due him 
from the contractor and suhrog.ited the hank to his 
rights, the bank, .is assignee, can pi i feci the lien,^^ 
hut, in the absence of an assigiimint of his lien oi 
an agreement that the hank should be subrogated to 
his rights, the bank is not entitled to a hen 

Where a sjiecial fund was set aside by court or¬ 
der for the benefit of lienors, othei lienors who 
filed subseeiuently to the time when such fund was 
set asiele were not entitled to any part of it Un¬ 
der a contract aiithon/ing the slate to a])ply any 
money due oi to become due to the completion of 


the work, earned moneys in the hands of the state 
on default of the contractor are not due or payable 
to the contractor, and the right of the state to apply 
them to the completion of the contract is superior 
to the rights of parties filing liens for labor and ma¬ 
terials Priorities as between hen claimants and 
assignees of moneys due or to become due under the 
contract are treated supra subdivision g of this sec¬ 
tion 

IVaivcr or dtscluirgc A hen may be rcleased^^ 
or waived-'’^ by the creditor, and, as shown infra 
§ 210, It may be discharged, under statutes so pro¬ 
viding, l)y the execution of a bond or undeitaking 
for the purpose The mere fact that a hen has been 
fded does not ineclude the lienor and the contractor 
from compromising, settling, or adjusting the claim 
or extending the tunc of jiaymcnt without consent 
of the custodian of the fund 

§ 210. -Contractors’ Bonds 

a In general 

b For perform.incc of contract 


Slonf* Piodufis Co, TomApp. f>.*? 
S VV Ud 7S(), which cifTinii* d (Mv 
App , 41 R W 2d 147—Austin Tiridj^c 
Co V Drake, Civ App , 7S S \V 2d 
677 - McUropolitan Casualty Ins 
(\) of fsvw Yoik V T(\as Sand 
.fi (li.ivtl ('o Ci\ A])p, OX S \V 2d 
(Utor disTnis*^cd—Smilli \ 
Jackshoro Stone J’Todiict*- Co Ci\ 
App, 41 S W 2d '547, alliinied fViin 
Apf) , r» ? S VV 2d 7X0—I'lLTCM* T’ftiol- 
oiirn Corporation v Smith Civ 
App, 4 2 S W 2d 88, niodifud on 
other grounds Smith v I’lenc J’e- 
trolc’um (^orpoi.ation, C^om Ap]) , fj 1 
S \V 2d 780— B F Brooks Const 
<^’0 V Fust Slat* Bank of Mar- 
(luez. Civ App , 20 R AV 2d 82 
Duty of coutiuctor to protect himself 
Uiidor Toiid (ontTacl ol)linalin^j 
<oiitiactoi lo provide .ill rnachiiKiv 
3ind do all work j;«n<ual contractor 
must provide for own protection in 
j^uhhttiim work, and lahonrs and 
materialmen ncc'd not chlcrmiiu* siih- 
< onti ac'toi’s solvency—Huddleston & 
AVoik \ Kcnru*d\. Civ App , S7 S W 
2d 255, (crtitled QU<stions answtiid 
T>i S 2d loot), 122 Tc\ 182 
ITeccBsariee related to improvement 
( 1 ) Liii'n loi supplicH lutni‘‘hcd 
sulu ontTHc tor for lohoreis exists 
only f(>r neciss.nies proxinuiteB le- 
liled to improvements, and, if items 
in account lor necessaries lurnislied 
\\(r<‘ not fuinislu'd for impiovement 
for which monos were due no lien 
could c'xjst on funds —F^otv v Hole h- 
f-tein, Tex Civ Ajip , 60 S AV 2d 8‘)2, 

erroi dismissed 

i(2) So claim of seller supplvinfi 
»uboontiac tor with groceries and 


supplies f<)r lahoicis was not lien- 
ahh where neither pU ading nor proof 
indic Ucd rucessiiv lequirmn hi^h- 
wav subcontractor to lurnish such 
supT)]iHS—Thuiber Const Co v 

K( mplin, Tex Civ App , 81 S AA'^ 2d 103 
— V llotehstcin, *^iipia 

44 TeX--Thuiber Con* L Co V 

KomivJin, Civ App , 81 S AV 2d 103 
45. Tt X — SouHiern Sim tv Co of 

N( w Yolk v Fust Stale Bank of 
Muciuez, (^1\ App, 54 S AV 2d 888, 
el rOI ret us< el 

Claimant held subcontractor within 
rule 

Tex—'Phurber Const Co v Kemp- 

lin, Ci\ \pp, 81 S \V 2d 103 

46 Held materialman of material¬ 
man 

Firm fuinisliing operator of quarrv, 
w'ho sold rock to road rontr.ietor 
with dvnamitc tusi's. and shnveds 
w IS matfiialman of mate*!lalman 
wilhm rule* ol 1e*xt—fliieldhston v 
Nis] n T.'xCivApp, 72 S AA" 2d 959, 
error refused 

47. Te-x -Sonihein Surety Co of 
I New Aork v Fust Stale Bank ot 

Mareun ss, Cn App 54 S W 2d 888, 
error refu'^ed 

48. Tex—!)<• Montel v Branee, Civ 
App 1.51 S W 2d 859—Southern 
Suretv Co cjI New \oik v First 
State Bank of iMarquez, Civ App, 
54 S A\ 2d 888, I'rror refused 

49. Tc X — Thurhf-r Const Co v 

Kemplin, Civ App, 81 S W 2d 103— 
B F Jhooks Const ("o v First 
Slate Bank of Marquez, Civ App, 
39 S W 2d 83 


50 NY—International H.irvester 
t^) oT Armuiea v Whelan, 8 N F 2d 
219 274 N Y 162 modifying 28b 

N YS 844, 247 App Di\ 21.5 appf*al 
dismissed in part G N F 2d 420, 273 
N A’' 490 and motion denied 11 N 
F 2d 739, 275 N Y 5 58 

51. NY—Slaiierv v N.itional Corn- 
nu renal Bank A, Tiusl Co, 28b N A'. 

5 ^,17, 24 7 AppDlv 221 

52. Tex—V(‘rs(“hovle v ■Holifield 
125 SW2d 87X 132 Tt'X 516 mod¬ 
ifying CivAt)p, 90 S W 2d 907 

Acceptance of notes held not to en. 
tineiruish lien 

N \ — \ otike rs Builde rs Supply Co v 
I’eiro Due lano Ar Son 199 N hi 45, 
209 NY 171 102 A D Jt 759 re¬ 

versing 277 NYS 048, 243 Ai)p 
Div 78 5 

Term—Hamt)h n Moloi Co v Mille^r 

6 Harle, 206 SW 99, 150 Term 
602 

53. Tex—Verschoyle v Holitu Id, 
Civ App , 90 S AV 2d 907, rnodilied 
ein othei eTf)unds 123 S W 2d 878, 
132 Tex 516 

Failure to foreclose 

Di(‘n of towing e eimpanv, not in- 
sliluling foreelosure proceedings 
w'lthin four months, was lost - Nt- 
riiah River Towlieial Co v Brewster, 
278 1* 694, 152 Wash 672, me)difie«d 

on other grounds 279 P 1107, 152 
Wash 672 

54. NY—A^onkers BujJd<‘rs Siijiplv 
Co V Petro I^uciano & Son, 199 N 
F 45, 209 NY 171, 102 ADR 759, 
reversiiiK 277 NYS 648, 243 App. 
Div 783. 
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c For payment of claims for labor and 
material, etc. 

d. Other conditions or bonds of contrac¬ 
tor 

e Subcontractors* bonds 
f Bonds to obtain release of funds 
gf Actions on bonds 

a. In General 

On the letting of a contract for road work the high¬ 
way authorities may require a bond of the contractor 

Where a board, commission, or other public body 
is authorized to contract for the performance of 
highway work, it may, by virtue of its incidental 
powers and without express statutory authority, re¬ 
quire of the contractor the execution of a bond with 
surety, conditioned for the proper performance of 
the work and other matters pioperly related there¬ 
to Usually, however, statutes lequire a bond 
of a highway contractor, this obligation frequently 
being imposed by statutes ajiplicable to public woiks 


or improvements generally.^® Sometimes the bond 
is dual in character^^ in that it contains two obliga¬ 
tions, one to the state, board, or district for the 
performance of the contract, sec infra subdivision b 
of this section, and the other to laborers and mate¬ 
rialmen to pay them for labor and material supplied, 
see infra subdivision c of this section, each obliga¬ 
tion being independent of the other 

What law governs The law of the state where 
the bond is executed has been held to govern 

Consideration and aecepfanee The award of a 
contract for road work is a sufficient consideration 
for the piomisc of the contractor and his surety®^ 

The surety’s contract is complete and binding 
without any notice of acceptance, either by the orig¬ 
inal contractor or by persons entitled to the benefit 
of the bond 

Amount of bond The bond of a load contractor 
should be in the amount prescribed by the statute 


56. Ind—Title* Cuaruntv &r Surety 
Co of S<*r<inton, Ta v State ex rel 
licavenworlh State Bank, 109 N 1] 
217, 111 NB 19, ()1 Ind App 20S 
NM—Southwost(‘rn Portland (’’e- 

ment Co v Williams, 2r)l P 380, 
32 N M 68. 49 A L. R 525 
Wash—Western Steel Castinj^ Co 
V Bdland 61 P 2d 156. 187 Wash 
666 

W\o -Pranzen v Southern Surety 
C\), 24(i P 30, 32 35 Wvo 15 40 

A li H 4 96 eitink" CorpuB Juris. 

56. Ark—P.urt V Road Improvement 
Dist No 11, 253 SW 1, 159 Aik 
275 

Iov^a—Southern Surety Co v Jenner 
Bros, 237 NW 500, 212 Iowa 1027 
20 C .1 p 611 note 37 
Contractors’ bonds 

Counties soe Counties ? 201 

Miinieipnl t oi porations se( tlic C 
TS title Municipal Corixirat ions 
51} 1171--1181, also 44 CJ ]* 351 
note 73 et s<q 

States see the C .1 S title States ^5 
117-lP), also 59 CJ r> 178 note 
30 et seq 

United States see the CJS title 
United States 107—116, also 
65 C J p 1323 note 63 et seq 
Bonds for other public works and 
improvi'ments see particular 
titles of this work 
Statutes held valid 
Wyo—Fianzen v Southern Surety 
Co, 246 1* 30, 36 Wyo 15, 46 A L 
R 496 

29 C J p 611 note 37 [a] 

Statute Is mandatory and bond can¬ 
not be waived 

Ark —Burt y Road Improvement 
Dist No 11, 253 SW. 1, 169 Ark 
276. 


(''onn — K< llt‘v v Torrii»i:^ton, 71 A 

0 19, 81 Conn 615 
29 CJ p 611 note 45 

State road commission is includi'd 
in i>hiast “oth< r lenal bodies” as 
used in statute rcquiiinpr public irn- 
luovtmeiit v.ontf<i< ior’s bond — 
Rhodes v Riley, 169 S B 525, 113 W 
Va 679 

Bond as contract of insurance 

Bond IS contract of insurance on 
conditions nominated theitin and is 
not stijctlv a contract of surelv — 
TVlissouii State llij^hwny Board, for 
Us( and Benefit of Ficdonia Port- 
bind Cement Co v Southern Surety 
(’’o , Mo Aiip , 9 S W 2d 92 

Authority of insurance agent to sigrn 
bond 

When insurance aprent si^med hij^h- 
w contractors’ bond as ‘‘attorne^ 
in lad." board of romniissionc*rs and 
pdiLK'S contHCled with Iran'action 
we»’e charjreabU with notice* that 
agent dc*pendc*d on author it v limitfd 
and special in nature, delegated In 
wi it ten inslrumc nt — Mass.n hus» its 
Bonding K Insurance Co v Bankc'rs’ 
Surety (^o , 179 NE 329, 96 Ind Arii) 
250 

Reexecution of bond on making- new 
contract 

(1) Statutory horid, given by engi- 
ne*e*is contrac Mng lor load woik, 
treated as being in fence aftei mak¬ 
ing substituted tonUaet, was suffi- 
cic'nt without riecesaltv of iee‘\(tu 
tiori — Jonesboro-Nettlcton Road Im¬ 
provement Dist V Klyce, CCA Ark, 
15 F 2d 918 

(2) Where contractor, under road 
c'onstruction contract made pursuant 
to Acts 1910 c 217. detaulted, a sub¬ 
stituted contract could be made with 
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surety’s employee with consent of 
sur(‘tv, rcciulrlng coiistriietion in ac- 
coidance* with original contract and 
it was unnecessary to require new 
bond of contractor—Howard County 
Com rs V Matthews, 127 A 118, 146 
Md 553 

57. US—Kosmos Portland Cement 
Co V 11 A Y Const Co , CCA 
]nd , 101 F 2d 893—Maryland Cas¬ 
ual tv Co V Dulaney Taimb''r Co, 
Ct^ AMiss 23 F2d 378 ce*rtiornri 
dtiiie*d Banic of Rule‘Vilb' v Mary¬ 
land f’asualtv Co, 18 S Ct 560. 277 
U S 598, 72 L Ed 1007 
Ark—.Etna Catinltv K Surely Co v 
Iltnsbe, J6(» S VV 414, 163 Aik 

492 

Fla —Fulghum v State, 109 So 644, 
92 Fla 662 

La - Slate v Miller, 126 So 422, 169 
La 914 

NC — Indeiieridc'ne c Trust Co v Por¬ 
te i P>o>d. 132 SB 806. 191 NC 
672 

68. Cl—Seihels Briuc A Co v Na¬ 
tional Surctv Corpoialion, 11 SE 
2d 705 63 Ca 520—AVhitlej v 

Br\.int, 200 SE 317. 59 Ga App 
58 

59 US--P'‘irst Nat Bank v Caples, 
C C A Tc'X , 17 F 2d 87 

60. Or—Clatsop County v Feld- 
sehau 199 P 951, 101 Or 369, 18 
ALR 1221 

SD—Dennis v C?re*at Northern 
Const Co, 222 NW 269, 53 SD 
646 

61. SD—Dennis v Great Northern 
Const Co, supra 

62. Or—P’ltzgerald v Neal, 231 P 
645, 113 Or 103 

29 C J p 611 note 39 [b]. 
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Sufficiency; approval The bond required of a 
contractor must run to the proper obligee,®^ but, 
where it is clear that the proper obligee was intend¬ 
ed, a mere mistake will not invalidate the bond 
The statutory bond required of the contractor must 
embody the requirements specified in the statute,®® 
although mere informalities in the bond or in its 
execution will not necessarily avoid it ®® A bond 
may be sufficient although it is not in the exact 
words of the statute ®'^ The validity of a bond may 
not be questioned after the district and the contrac¬ 
tor have substantially performed 

When required by statute the bond must be ap¬ 
proved by the public officer designated In the 
absence of statutory directions, the sufficiency of the 
surety is a matter solely for the determination of 
the public officials in the exercise of their discre¬ 
tion The officers charged with the duly of ap¬ 


proving or disapproving a bond are performing a 
duty that is discretionary, and the courts will not 
compel them to make any particular decision as far 
as the question of the sufficiency of the surety is 
concerned and their determination will not be dis¬ 
turbed in the absence of a showing that their action 
was arbitrary, oppressive or fraudulent Where 
a bond has been given and approved, but proves to 
be invalid, a second bond may be given without fur¬ 
ther approval 

Construction General rules pertaining to the 
construction of bonds usually are applicable to con¬ 
tractors’ bonds for highway work ^3 The bond 
must be construed as a whole"^^ and in connection 
with the highway contract The terms of the 
bond should be construed liberally to effect the pur¬ 
pose for which It was given,^® but its provisions 
should not be extended beyond the reasonable in- 


Conflict of statutes 

General (''ode 1} providing'" 

that bond shall h€ “Jn an amount 
oqual to at l(‘dst flfl\ per < ent 
of the contract price” is not in irre¬ 
concilable conflict with Gen (’’ode* 5 
01)17 leciuinnf^ a “sum equal to one- 
half of the estimated cost of the 
work,” but thc’y can be and aic to 
bp lead and constlucd togcthci so 
as to Riv< effect to Imth—Southern 
Sure t> CV> V Standard Slat? Co , ir>9 
NE 559. 117 Ohio St 512 

63. Agency of state 

Stale hoard ol administration not 
bt inK ppporatc irom state, a bond 
made paVtible to board is pavable to 
state —Consolidated Indemnity ^ 
Ills Co V Texas Co , 140 So 5G6, 
224 Ala .149 

64. Mo—State ex rol and to Use 
of Missouri Mine Tailings Co v 
Southern Surety Co , App, 14 S 
W2d 677 

Bond naming- state lilgrhway board 
Instead of state hlg-liway oommis. 

Sion, the highway commission being 
successor to the lughw'ay board, is 
not invalid where It Is evident that 
the stale highway commission w'as 
intended and the use of the word 
"board” instead of “commission” was 
a mere inadvertence—Stale ex rcl 
and to Use of Missouil Mine Tail¬ 
ings Co v Southern Surety Co, su¬ 
pra 

Good as oommon-law bond 

Although KevStl919 § 1040 con 
templates that bond of road contrac¬ 
tor shall run to state* where bond 
was made to state highway com¬ 
mission It was good as a common- 
law bond—Missouri State Highwa> 
Commission ex rel and to Use of 
Uicking Slate Ilank v Coopers Const 
Service Co, 2S6 SW 736, 220 Mo 
App 401 

65. US—Southern Suiety Co v. Ft 


Smith Dist of Sc'bastian County, 
C C A Aik . 17 F 2d 63 
(l.a—Yancc‘y Tr irtor Co v Southern 
Surety Co, 157 S PI 298, 172 Ga 
110 

20 I p 611 note 38 

66. Cnl—Tl\ rnc v Luning Co, 38 
C 454, 4 Cul Unrep Cas 80.5 

Ind—Tiurned v Maloney, 49 NE 278, 
10 Ind App 109 
29 CJ p Gil note 39 

67. P^la—Fulghum v State, 109 So 
044, 92 P^la (>6‘> 

Test of snfnicisncy of rent motor's 
bcmcl IS whfthoi sliTtutorv ‘obliga¬ 
tion” has been cieated oi imposed 
and not loiinula of woids usc:d — 
Fulghum V State, supra 

68. US—.7on<*sl)oro-Nt It leton Road 
lmpTo\emc‘nt Dist v Ivlyce, CCA 
Ark 15 F 2d 918 

69 ITS— Soulhetn Surclv Co v 
P''l Smith I>ist of Sebastian Coun¬ 
ty, CCA Aik, 17 P^2d C3 

76. Kan --Marc|uetle Giavii & (Con¬ 
strue tlon (Co V Bengtson, 274 1* 
253, 127 Kan 492 

Financial -worth 

SiifTui<iK> of surely on contrat- 
tor'.s statutory bond mav depend on 
other eonsidtratioiis than finnnt lal 
worth above debts, liabilities, and 
eX(‘m[)tions—Marquette Gravel & 
(’Construction Co v Bengtson, supra 
Surety company or persoual bond 
The public* authorities inav require 
a surety company bond Instead of 
a personal bond—Marquette Gravel 
& Construction Co v Bengtson, su¬ 
pra 

71. Kan —Marquette Gravel & Con- I 
struetion Co v Bengtson, supra 

72. Ind—Massachusetts Bonding cS, 

Ins Co V State 127 NE 223, 76 
Ind App 16. followed in 127 NE 
226, 76 Ind App b92 ^ 
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I 73. Ark—New Amsteidam Casualty 
I (Co V Detroit ^ Suiety 

Co, r>8 SW2c] 418. 187 Ark 07— 

Norton v Maiyl.ind Casualty Co, 
32 SW2d 172, 180 Ark 609 
Construe tion of bonds generally sec 
Bonds §)» 38-61 

74. Ark—New AmstcTd.am Casualty 

Co V Detroit Fidelity S. Suirly 

Co, 58 SW2d 418, 187 Aik 07 

75. N (c—Overman cS: Co v Girit 
American Indemnity Co , 15.5 S E 
730, 199 NC 736 

SC—American Hardware & Eciuip- 

ment Co v l^etioit Fidilitv & 
Surety Co, 156 SE 770, 159 SC 
26.’? 

Va—Fidelily’^ c& Deposit Co of Mar\- 
bind V Bailey, 133 SE 797, 145 
Va 126 

Bond as essential port of contract 

US—Maryland Casualty Co v Du- 
1 uu y Lumber Co, C C A Miss 23 
F 2d 378, certiorari denu*d Bank 
of Halevllle v Mar viand Casualty 
(’o. 48 set 560, 277 US 598. 72 
LEd 1007 

Court may consider character of 
contract to cover which the applici- 
lion for the bond was made—South¬ 
ern Surety Co v J A 1’c‘idiie A Co, 
203 S W 576, 134 Ark 458 
Incorporation by reference 

(1) The ternia of the contract m.ay 
be incorporated into the bond by an 
express reference in the bond — 
Wi stern Steel (’’’asting Co v Edland, 
61 V 2d 155, 187 Wash 666 

(2) Whore contract between state 
and highway contractor was, in 
effect, made part of surety’s bond, 
contract and bond were to be con¬ 
strued together—Eubanks v Schwal¬ 
be, 65 S W 2d 90C, module d on other 
grounds U S Fidelity & Guaranty 
Co v Eubanks, 87 S W 2d 248, 126 
Tex 405 

76. Ky. —Standard Oil Co of New 
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tent g^athcred from the purpose and language of 
the bond, and construed in connection with the pro¬ 
posals, plans and specifications and contractJ^ 

Statute as part of bond The statute requiring 
and regulating bonds of highway contractors is 
deemed to be a part of every statutory bond given 
by a contractor for road work Such bonds are 
to be construed in connection with, and in the light 
of, the statute requiring thcm,79 as though the pro¬ 
visions of the statute were written into them 
However, there is authority that the statute fixing 
the terms of a bond will not be read into the bond 


Extrastatutory conditions. Where a statute re¬ 
quires that a bond be taken, conditioned as speci¬ 
fied by such statute, it has been held that the board 
or other public officials may take a bond more broad¬ 
ly conditioned than is required by the statute, pro¬ 
vided the statute does not prohibit the taking of 
such a bond, and if the matter of the additional pro¬ 
visions is properly related to the work of the im¬ 
provement,and if such a bond is voluntarily given 
in consideration of the contract it may be enforced 
according to its terms,even when the condition is 
for the benefit of third persons However, it has 


Jersey v National Surety Co, 29 
S W 2d 29, 234 Ky 764 
77. NC—John L Hoper Lumber 
Co V Lawson. 143 SE 847, 195 N 
C 840. 67 ALR 984 
78 \rk—New Amsterdam Casualty 
Co V Detroit Fidelity & Surety 
Co, 58 SW2d 418. 187 Ark 97 
Cal — ('oolev V Freeman. 266 P 545, 
204 Cal 50 

Ind—Ohio Oil Co v Fidelity & De¬ 
posit C'o of Maiyland. App, 42 
N E 2d 40C—Metiopolitan Casualty 
Ins Co of New York v Natural 
Kotk Asph.iU Corporation, 6 NE 
2d 730. 103 Ind App 687 
Iowa—Monona County v O’Connor, 
215 NW 802, 205 Iowa 1119 
Neb—r*eter Kiewit Sons' Co v Na¬ 
tional Casualty Co, Neb, 8 N W 2d 
102 

Ohio—Standard Oil Co v Detroit 
Fidelity & Surety Co, 157 NE 418, 
24 Ohio App 237 

Or —Multnomah County v II S Fi- 
delllv &. Cuaianty Co, 180 I* 104, 
92 Or 146 

TfX—Foust V Hibb, Civ App , 258 

S W 921 rcvtr.sed on other Ktounds, 
Com App , 272 S W 445 
That which is not expressed In 
bond but which should have been 
incorpoiated Us included in the bond 
—Williamson v Williamson, 247 N 
W 704. 262 Mich 401, 89 A L R 442 
Casliier’s check In lien of hond 

Obligations, affecting: cashifi's 

(hetk deposited in iieu of statutory 
bond for public work, are determined 
by statute-- Rtatc v Storm, 287 T’ 
680, 49 Idaho 246 

79. Del —State v /Etna Casualty & 
Surety Co, 145 A 172, 4 W W Harr 
158 

Iowa—Southern Surety Co v Jen- 
ner Bios, 237 NW 500, 212 Iowa 
1027 

La — Louisiana Iligrhway Commission 
V McCain. 1 So 2d 545, 107 La 359 
—Lane v E J Deas Co, 125 So 
514, 12 La App 382 
Va —C S Luck & Sons v Boat- 
wright, 162 SE 63, 157 Va 490 
Wyo —Franzen v Southern Surety 
Co , 24 6 P 30, 36 Wyo 16, 46 A L R 
496 


Reference to wrong* statute 

In highway contractors’ bond, ref¬ 
erence in the plans and specifications 
to Complete Tex St 1920 art 5623a 
(V«‘rnon Civ St Annot Suppl 1918 art 
5623a), rtlatiiiK to private contrac¬ 
tors, was incidental and obvious er¬ 
ror, and should be dibiegardcd and 
the contract and bond construed by 
the terms of ait 6394f (Vernon's 
Saylcs Civ St Annot 1914 art 6394f) — 
U S Fidelity & Guaranty Co v 
Henderson County, 253 S W 8'i5, af¬ 
firmed, Com App, 276 SW 203, in 
which motion is overruled 276 SW 
1119 

BO Ind—Ohio Oil Co v Fidelity & 
Deposit Co of Maryland, App, 42 
N K 2d 406 

Mich—Williamson v Williamson, 
247 N W 704, 262 Mioh 401, 80 
ALH 442 

Mo—State eX rel and to Use of 
Wiriebrenner v Detroit Fidelity & 
Surety Co . 32 S W 2d 572, 326 Mo 
684, 71 A L R 1131, affirming, App, 
300 SW 833 

81. Pa —Commonwealth to Use of 
Howard W Head Corporation v A 
Stryker, Inc , 167 A 459, 109 Pa 
Super 137 

82. Ind—Southern Surely Co v 
Merchants’ A Farmers Bank of 
AvilJa, 176 NE 816, 203 Ind 173, 
rehearing denied 170 N E 227 203 
Ind 17,3—Massachusetts lionding 
& Insurance Co v State, 149 N E 
377, 82 Ind App 377 

Or—('’latsop County v Fcldschau, 
100 P 953, 101 Or 369, 18 ALR 
1221 

Wash —Western Steel Ca«?ting Co v 
Edland, 61 P 2d 165, 187 AVash 666 
29 C J p 611 note 42 
Corpus Juris cited collaterally on 
the proposition that the state may 
require a bond from a bridge con¬ 
tractor conditioned more broadly 
than IS required by statute —Poster 
v Kerr & Houston, 179 A 297, 133 
Me 389 

Bonds of bridge contractors see 
Bridges § 23 

State highway oomxnlsslou 

(1)A bond other than that pre¬ 
scribed by statute may not be ex¬ 
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acted from the contractor by the 
state highway commission—State v 
^tna Casualty & Surety Co , 265 P 
782, 125 Or 194—State v U S Fidel¬ 
ity & Guaranty Co, 265 P 775, 126 
Or 13 

(2) Ilowovcr, it has bten stated 
that the state highway commissioner 
may, like other munuipal bodies of 
the state, require public contractor to 
exec'utc bond c'ontaining provisions 
making it responsible for payment of 
claims in excess of those provided 
for by statute—Fit/gerald v Neal, 
231 P 645, 113 Or 103 

83. US—Ameiican Surety Co of 
New Yoik v Jam^s A Dick Co, C 
C A N M , 23 F Jd 464, certiorari de¬ 
nied 49 SCI 26, 278 US 624, 73 
L Ed 545 

Ind—Massachusetts Bonding & In¬ 
surance Co V State, 149 NE 377, 
82 Ind App 377—Title Guaranty & 
Smety Co of S( ranion, Pa v 
State, ex rel Iveavenwoith State 
Bunk 109 NE 237, 111 NE 19, 
61 Jnd App 268 

Or—(''latsop County v Fcldschau, 199 
P 953, 101 Oi .369, 18 ALR 1221 
Wis—Hunter Mach Co v C C Van- 
dorbloom & Sons, 214 N W 613, 193 
Wis 218 

29 C J p 613 note 69 [a] 

Commou-Iaw obligatlou 

The undtrtaking as to such addi¬ 
tional condition is a common law ob¬ 
ligation, which, having been volun¬ 
tarily assumed, is valid if in har¬ 
mony with, and not piohibited by, 
statute—Fit/gerald v Neal, 231 P 
645. 113 Or 103 

Coutractor and surety promising 
more than fixed by requirements of 

statute (ould not complain of such 
excessive promises —C S Lu< k A 
Sons V Boatwright, 162 SE 63, 167 
Va. 490 

84. Kan —Road Supply & Metal Co 
V Kansas Casualty & Surety Co, 
246 P 603, 121 Kan 299 

Condition for benefit of laborers, 
materialmen, etc, see infra subdi¬ 
vision c (1) of this section 
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also been held that extrastatiitory conditions arc 
without force or effect,and whatever is written 
in the bond which is not required by statute must 
be read out of it 

Premiums on bonds Where the hij^hway con¬ 
struction contract and bond were never legally bind- 
inj^ or effective, and no work was done under the 
contract, the hij^hway authorities who had advanced 
the premiums on the surety bond may recover of the 
surety company the amount of premuims paid 
Where the surety company has been released from 
liability under the bond, the hij^hway contractor is 


entitled to a recovery of the unearned premium 
Where the bond is canceled, the surety company may 
not recover premiums for a period postdating the 
cancellation 

Liability of surety. General rules pertaining’ to 
the liability of sureties ordinarily apply to sureties 
on highway contractor's bonds The sureties are 
liable for a breach of the conditions of the bond^^ 
and the extent of their liability is measured by the 
terms of the bond ^2 read in connection with the 
statute requiring the bond,^^ liability cannot be 
extended beyond its terms sureties’ obliga- 


85. Io^\a—Mononn (''ountv v O’Con 
nor, 2ir» ISr W 80?. 20r> Town llin— 
Schiht*! V Marvill 197 N \V 602, 
108 Iowa 725 

Tex—IT s Kidi-litv (luaiaiitv Co 

V Eubanks, Com , S7 S W 2tl 
24iS, inodifyiiiK Eubanks \ Sfbwtil- 
be. CivApp. 55 S VV LM 000— 

V Srhlortt, Civ App . 89 R W 2d 219 

86. La—Louisiana Hi^bway C^)lTl- 
mi8HH»n v Mct'ain, 1 So 2d 515, lo? 
La 250—Millor v T^onnor, ill So 
776. 10? La !2—liit(«rslate Whole¬ 
sale (Irocei (.^o V I’rutsrnan, 1 La 
App 711 

87. Ark—Routlnrn Ruretv C’o v 

Dardarndle Itoad ImproN eT..f nt 

List No 1 276 RAV 1014. 100 Ark 
755 4 2 ALU 200 

Matters rendering' contract void 

(1) Where (onstriution contintl 
was entt'rcd Into lx fore assessnn nt 
of bMu fits bt < une final, and benefits 
as finally delerrnlnfd were bsss than 
cost of improyoments (onlrad w.is 
nfvtr legally efi’ix ted and no liabil¬ 
ity on Miii'tv bond ever attached — 
Routbc'rn Ruiely Co \ Dardanellc 
Koad 1 rnpi ov enient Dial No 1, su¬ 
pra 

(2) While Acts Spec Sessl020 No 
62, enacted after a cionst i ucdion con- 
trac t was entered into, made material 
eharmes in roads to be Iminoved, the 
construction company could not be 
Ixtund by such chamte s so that its 
c'ontiact and surety bond protcTtm^ 
It Were not lei;a]ly ellcctivo—South¬ 
ern Siiiety Co V Dardanellc Road 
ImpTo\ c'lnent Dist No 1, supra 
Defense of illegality 

(1) In acMion b> road district on 
abandonment of rirojec t to recover 
premiums paid by it on c'ontractor’s 
sun ty bond, it Is no dc'fense that 
road district was a party to illcpal 
contiact, since it i.s not fault ol dis 
trict composed of taxpavers that li¬ 
lt Kal contract was entered into, but 
fault of rommissioiu rs—Southern 
Surety Co v Daidanelle lioad Irn- 
provc'ment Dist No 1, supra 

(2) Ai tion to recover premiums by 
road district on suredv bond was not 
defeated on Kroiind that district was 
in pari delicto to illc'gal contract i 


covered by bond, under rule that 
doctrine of pan dtlicio has no njipli- 
c at ion to corporate contracts void 
merely because malum prohibitum or 
ultra vires—Southern Suredv Co v 
Dardanelle Road Improvement Dist 
No 1, supra 

Altlioiig'li company did not receive 
all of premiums because of action of 
Its affc-nt, total amount of prc*mnims 
paid to ai^ent may be recovind. 
where* a^c^nt actc‘d within app.irent 
aulhoritv —Southern Surety Co v 
Dardanelle Road Improvement Dist 
No 1, supra 

88. Tenn—Rouihc*rn Construct ic’in 

(''o V Routliern Surety ('‘o, 10 

Tenn App 506 

89. Becelver appointed for surety 
company 

M'herc applications for road con¬ 
tractor's bonds providc'd for sepa¬ 
rate premiums while bond served 
purposes of bid construction and 
mainff nance bonds, respectively and 
stalc'd that construe lion was not to 
commence until improvement bonds 
were sold and there was a general 
custom that construction bond pre¬ 
miums sliould not accrue until after 
sale of improvement bonds, ic < i iver 
of surety compariv appointed bc'forr 
sale of improvemc'nt bonds thenbv 
canceling? contractor’s bond could not 
rc'covcr pn*miums for construction 
period—I>enn\ v Cirpenter Const 
Co 168 NE 242 91 Ind App 241 

90. K>— M issac husetts RondinK & 

Inaurnnci \ C R l>ufC & Co, 

87 S VV 2d t(»t, 261 K\ 255 

Scope and extent of liabilitx of sure¬ 
ty as to cr. ditor or obliprec* j^en 
erallv see the CJR title I’lincipal 
and Suretv 90 115 abo 5tl C.I 
p 71 note 89 et sc q 

91. Wvo-“Eian7<n v Southern 
Surety Co 246 I’ 10 34, 35 Wyo 
15, 46 ALK 496, citing: Corpus 
Juris. 

29 C J p 612 note 57 

92. \rk—rjsg^e A Spencer v Road 
Improvement Dist No 3 of New¬ 
ton ('ountv. 252 SW 922, 15^ Ark 
642 

Kv—Massachusetts Ronding: <& In- 
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I surance Co v C R Duff & Co, 87 
I R W 2d ?6 t 261 Ky 255 

All liabilities naturally arising* 
from bond must tx* clec*med tej have 
hci n contirnplaled by the* contractor 
and surely—Eidilily & Deposit (\> 
of Mar\ land v Art nz. Or, 54 S Ct 
16 290 US 66, 78 L Ed 176, revers¬ 

ing;. CCA, 61 E 2d 607, certiorari 
Atrinli'd 53 S Ct 403, 288 US 597, 77 
L Ed 974 

Proper interpretation of expres. 
sions incident to purpose for which 
bond was executed wmII be lesoiled 
to foT asc ei tainment of extent of ob¬ 
ligation--Employe? s’ Casualty Co v 
Rockwall Countv, Civ App , 300 S W 
IIS modified on other g:rounds 35 
R W 2d 690, 120 Tex 441, reformed 

38 SW2d 1098, 120 Tex 441 

Obligations are measured by terms 
of main contract and things done 
theif unde? —Slattc‘rv v National 
('oninuiciai Rank A Trust Co, 286 
N y S 337. 247 App Ihv 221 

93. Va —(' S Luc k & Rons v IJciat- 
wright 162 SE 53, 157 Va 490 

94. Aik—New^ AmsteTd.im Casualty 
Co V Detroit Fidelity & Surety 
Co, 58 S W 2d MS, 187 \rk 97 

Fla - Eulghum v State, 109 So 644, 
92 Fla 662 

NJ—Skillman v U S Fidelity & 
Guarani V ('o , 130 A 564, 101 N .1 
T .aw 511 

I‘a—Grtciie Count v v Southern 
Surclv Co, 141 A 27, 292 T’a 304 
29 CJ p 612 note 58 
Compensated surety 

(1) Under some authorities the 
rule that liahiiltv of miret> shall not 
he extended beyond jirtciso terms of 
his contract is not applicahu to com¬ 
pensated suTc-tv company, m action 
on an undc‘rtaking givc*M h\ ,i public 
eontiactor for imjirovenient of jiul)- 
lic highway—Fit/gerald v Neal 231 
V 645, 113 Or 103 

(2) The rule that a bond should 
he construc‘d most strongly against 
the surety company does not mean 
that the bond shall be c'onstrued so 
as to Impose burdens not within its 
terms—Norton v Maryland Casual¬ 
ty Co , 32 S W 2d 172, 180 Ark 609 
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tion IS usually coextensive with, and docs not ex¬ 
ceed, the liability of the contractor.^® 

Discharge of surety General rules governing the 
discharge of sureties usually apply to sureties on 
bonds of highway contractors The court may 
not release the sureties on the bond unless the pow¬ 
er is conferred by statute and action is taken in ac¬ 
cordance with Its terms ,97 and in the absence of 
statutory authority a county board as obligee of the 
bond IS without power to release tlie surety on the 
giving of a new bond 98 Further, where a board of 
county commissioners refuses to relieve a highway 
contractor and his surety from liability, it is with¬ 
out authority in the absence of statute to reverse 
Its order 99 

Rights of surety General rules regulating the 
rights of sureties usucdly are applicable to sureties 
on highw.iy contractois’ bonds ^ The rights of the 
suicty relate back to the date of the bond.2 

b For Performance of Contract 

(1) In general 


(2) Rights, liabilities, and discharge of 

surety; defenses 

(3) Completion of woik by surety 
(1) In General 

On the letting of a contract for road work the high¬ 
way contractor may be required to execute a bond con¬ 
ditioned for the faithful performance of the contract, 
which bond is primarily intended to indemnify the high¬ 
way authorities for expense incurred m completing the 
work on default of the contractor 

Highway contractors ordinarily arc required by 
statute to give a bond for the faithful pcrfoimance 
of the contiact,9 and, as shown infra subdivision c 
of this section, the statute may, in addition, require 
an obligation in the bond for tlie payment of claims 
due laborers, malenalmtn, etc 

Coiish U( tion Where a highway contractor’s bond 
IS given for the performance of the contract, the 
bond IS made with relation to the contract and as 
a part of it and the two are to be tonstrued togeth¬ 
er ^ An undertaking given by a compensated sure¬ 
ty to guarantee the faithful performance of a con- 


95. IT S--National Surety Co of 

Ntw Yoik V ITlnv n CCA Mont , 
(kS I'" L'ci ctrtiorari denud UI- 

TiK n \ National Surety Co ot 
New ^oik, set 629, 292 US 
021 7S U Fid 14 79 

All/ -Slate foi Use and Utnetit of 
I>j(TM)n \ C C. Willis Sons, 
Ml T’2d 20, 4 6 Ari7 217 
Minn -J.uias v C.anlcy llros , 206 N 
AV 0,14, 160 Minn 7 
J\l(»n1 -(kiT\ Hay & (Tinin Co v Fi¬ 
delity & Deposit Co ot Marvlnnd, 
I’ 72J, 79 Mont 111 
'Va—C S Duik <S: Sons v Doat- 
\Mi;hl 102 SK 63. 157 Va 491) 
Wa di — ladrul-Wilev, Inc v V S 
]''kM1i1v A' Guaiantv Co, 38 1’ 2d 
54() 179 Wiish 631 

Wlicn cause of action aeroinst cozu 
tractor is baired, of action 

0)^1 inst '“UrctA on bond cea‘-c& to t \- 
jhI Slate \ \ni(inan SutcI\ Co of 
N.w York, .500 F 511, 1 !7 Oi 391, 
lelu irin^JT dtriud 2 2d 1110, 137 <)i 
594 

96. Ti nil —Southern C’on^-truction 

Co \ Soulhiun Sun tv Co, 10 
T< nil \pp 500 

\V ish Mar^ land Casnaltv Co v 
J’hilbrnk iSc NichoHon, 266 1’ 142 
147 WaHi 277 

Di'^fharge ol surety generally see tht 
C I S title Principal and Surety 
110-211, also 50 CJ p 92 note 2S 
rt s('q 

Conspiracy between insolvent road 
contractor and other beneficiaries un¬ 
der bond to shift Rieater burden to 
suretv than would arise under bona 
fide opeiations is illegal —Union In¬ 
demnity Co V Kicks, 140 So 597, 
224 Ala 514. 


Where entirely different contract 
was substituted toi rontra< I under 
which bond wms Kiycn, surety was 
rtbasid—INdni Jury of Parish of 
Avo>elb‘v; V Gaspard, 108 So 128, 161 
Da 70 

97 Ind - Foulkes Contracting Co v 
U S Fidelity ^ Guaranty Co, 130 
N K 831, 75 Ind App 393 

98. Ind —Massachusetts Bondinj? Sc 
Tnsur.ince Co V Slate, 149 NE 
377, 82 Ind App 377 

Peiwers of 1 ountv boards see (^)un- 
lits 5} 82 

99. Ind—Pass V State, 147 N F 287, 
8 5 Ind App 598 

1. NT—Fidelity A Deposit Co of 
M.iiNlaiKl y MeClinl i(-Mar shall 
(’or por<il ion 171 A 382 115 N 1 

Eq 4 70, a fill mod 170 A 311, 117 
N J D’q 440 

Ki)-,hts .rnd rtmfdus of surf ties g^fn- 
ei illv see ihi CJS title Piinci- 
jial and Sure tj 286- 512, also 50 
C 1 p 2*50 note 74 et Seq 
Compelling' contractor to pay debt 
Hi^;h\\a\ t ontrae tor’s sin* ties, on 
lull (jui.i timet may T*quiri eemtr u- 
teir te) i»a> tb hi and obtain dteiei 
pern rally apair* ,t him lor ereditor 
liut ru»t drt r ee dll Of tinp payment out 
of (ontiart pru e or other parlitiilir 
part ot (onti.K tor’s estate on whuh 
neither sureties nor ciedilerr has lien 
Fidelity tV Deposit Co of Muvland 
V Me Cliutie-Marshall Corporation, 
supra 

Rierhts agrainst contractor on pay¬ 
ment of debt 

Highway e onlraetor’s sureties pac¬ 
ing contractoi’s debt ten which sure- 
li(‘S arc liable stand in creditors 
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position and ma> sue contrae tor for 
.amount paid, but do not ae quire lien 
on e-onti.aet piue —Fidelity Sc De¬ 
posit Co of M.siyland v Me (’lintic- 
Mai shall (''oiporation, supra 

2. ITS—Mary 1 ind Casualty Co v 

Duluifj Dumber Co, A Miss , 
23 F 2(1 578, certiorari denied Bank 
of Rule Mile- y Maryland Casualty 
Co 48 S ('•l 560, 277 US 598. 72 

LEd 1007 

3. Ark—Burt v Road Improve me nt 
Dist No 11, 253 SW 1. 159 Ark 
275—Oliver Const Co v Williams, 
2 18 SW 615, 152 Ark 414 

Nature of bond 

Bond t)f eompensated surety guar¬ 
anteeing faithful jierloimance of 
(ontraet for construe tion of road is 
in nilurc' of insuranee contract — 
West V Detroit Fidelity (S: Sure*ty 
Co. 225 NW 673, 118 Neb 644 

Fiiority of state's claim 

In the absence of a provision In 
tb( st.rlute the state has no jirionty 
over other cl rims rgainst the bond - 
New' Aotk lnd(innit\ Co v. Niven, 
133 So 261, 222 Ala 562 

4 US—Standard Veeident Ins Co 
V Simpson C (’ A S (’ 64 F 2d 58 >, 

( I r tior III d(‘nied (.’nrollna Con- 
traeting Co \ Standard Aea Ins 
Co 51 set 123, 290 US 688 78 

D Ed 59 5 

Mont—Gary Hay A Grain Co \ Fi¬ 
delity ^ Deposit Co of Maryland. 
255 P 722, 79 Mont 111 
NC—Asheville Sujiph & Foundry 
(To v Catawba Const Co, 151 SE 
93, 198 NC 177. 
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tract for the improvement of a public highway 
stands on the same footing as a contract affecting 
the public interest, and should, it has been said, be 
construed liberally in favor of the public ® 

Persons secured. A bond for the faithful per¬ 
formance of the contract is primarily for the bene¬ 
fit of the highway authorities and is intended to 
indemnify them for expense necessarily incurred by 
them in completing the work contracted for in the 
event the contractor quits the work before it is com¬ 
pleted.® Whether a faithful performance bond in¬ 
ures to the benefit of third persons, such as laborers, 
materialmen, and the like, depends on the intention 
of the parties as expressed in the bond, construed in 
connection with the contract and the statute pursu¬ 
ant to which the bond has been given A perform¬ 
ance bond IS not for the benefit of laborers and 
materialmen where a separate bond for their bene¬ 
fit IS executed by the conti actor,* and in such cases 
they may not claim the benefit of the performance 
bond merely because they have lost their rights un¬ 
der the bond given for their benefit by failing to 
perfect their claim in the manner prescribed® or 
by failing to bring suit on their bond within the 
time prescribed However, a performance bond 


may inure to the benefit of laborers and material- 
men where there is a provision in the contract bind¬ 
ing the contractor to pay for labor and material, 
and, as shown infra subdivision c (1) of this sec¬ 
tion, where the statute directs that the contractor's 
bond shall contain a condition for the benefit of la 
borers and materialmen, such persons may be pro¬ 
tected under the statute although the condition is 
omitted from the bond Nevertheless where the 
contract simply obligates the contractor to furnish 
the material and to perform the work, it has been 
held that the bond for performance does not em¬ 
brace payment of claims for labor and material 

(2) Rights, Liabilities, and Discharge of 
Surety, Defenses 

The rights, liabilities, and dischaige of sureties on 
highway contractors’ performance bonds are usually con¬ 
trolled by general rules 

General rules regulating the liability of sureties 
usually apply to sureties on highway contractors’ 
bonds conditioned for the faithful perforniaiict of 
the contract On default of the contractor the 
surety becomes liable for the performance of the 
contract,and consent to the completion of the 


5. Or—Fitz>r«>rald v Neal, liSl P 
645, 113 Or 103 

6. Knn - Uoad Supply ^ Motil To 
V Pof htolhoirnor 240 P 84G. 119 
Kan 560 

La—Mllhr v Honner, 111 So 776, 
163 La 332 

UI—Cl lens FalK Jndtmnitv Co v 
Ament an Awning ^ Ten< 1^0 

A 367, 56 R 1 284 r» arruinenl 

denied 181 A 297, 55 III 308 
29 C' J p 612 note 48 

7. Cal—Maryland r’asu'iltv Co v 
Shafer, 208 P 192 57 C\il App 580 

Kan—Shannon v Ahranis 157 P 
449, 98 Kan 26, AnnCasl918F 502 
Kv—Standard Aceident Ins Co \ 
Commonwealth, 35 S W 2d 22 237 

K\ 170 

I,.a—Miller V Ponner, 111 So 776, 
1G3 La 332 

Pa—Monttioin(*ry County v Amhlor- 
Davis (V), 153 A 621, 302 Pa 333 
—DaviN V Southern Surety Co, 
153 \ 119, 302 I’a 21—Crecnc 

County y Southern Suiety Co, 141 
A 27. 292 I’a 304 

Contract foi henctU of third persons 
generally see C'onlracts § 519 
Ahsenoo of lien on public Im¬ 
provement docM not determine ri|?ht 
of third peiHons—Standard Oil C^o 
of New Jersey y National Surety Co , 
29 S W 2d 29, 234 Ky 7G4 
Zmoidental benellciAxiea 

Even thouffh referred to In bond, 
stranprer to hij^hway contract or bond 
securingr performance thereof cannot 
recover againbt surety in absence of 


specific promise to pay such third 
person, mert statement of duties to 
be discharged bv higliway contractor 
which may incidental^ brnefit third 
p< rson or class to which latter he 
lonRs without more, does not make 
sun'ty liable to third person for < on- 
tractor's failure to discharge duty — 
National Surety Co of New York v 
l^lmen CC \ Mont 68 F 2d 330 ter- 
tiorari denied Ulmen v National 
Surety Co of New York, 54 S Ct 629. 
292 US 624, 78 I.r Ed 1479 

Person Injuied on lilghway is not 
covered hv the bond 
US—National Surety ('o of N« w 
York V Ulm^n, CCA Mont, 6S F 
2d 3'JO, certiorari dtriual Ulmen v 
National Surety Co of New York 
54 set 629, 292 US 624, 78 L Ed 
1479 

Miss —Uedditt V 'Wall, 55 So 45, 34 
L R A ,N S . 152 

8. t^al—Mar viand Casualty Co v 
Shafer, 20S 1’ 192, 57 Cal \pp 580 

Kan—Cavanaugh v (llobe Jndcni- 
nitv Co, 44 P 2d 216, 141 Kan 774 

9. Cal —Maryland Casualty Co v 
Shafer 208 I’ 192. 57 Cal App 580 

10. Kan—Cavanaugh v Clobc In¬ 
demnity Co, 44 P2d 216, 141 Kan 
774 

11. US—American Surety Co of 

New York v James A Dick Co, C 
C A N M , 23 F 2d 464, certiorari 

denied 49 SCI 26, 278 US 624, 73 
I> Fid 54 5—Southwestern Portland 
Cement Co v O C McElrath 
Const Co , D C' N M , 11 F 2d 910 
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Kv ^—Rlair & Franse Const Co v 
AlUn, 65 S W 2d 78. 251 Ky 365 
Mont—C iry Hay A Cram Co v Fi¬ 
delity A Deposit Co of Maryland 
265 P 722 79 Monl 111 
NM—Soulliwestern Portland Ct menl 
Co V Williams 251 P 380, 32 N M 
68, 19 ALR 525 

NC—State Prison v Massachuselts 
Ponding & Insurance Co, 135 SI 
125 192 N C .391 

What constitutes labor and material 
t't( see Infra subdivision c (3) of 
this section 

12. Kv—Standard Aecldent Tns Co 
\ t\)inmoii\vcalth 35 S W 2d 22 
2 37 K\ 170— SUndrird Oil (’o of 
New" Itrsev v National Surttv C'o , 
29 S W 2d 29, 2 34 K^ 761 

RT—(liens Falls Indtrnnily Co v 
American Awning A Tt nt Co, 180 
A 367 55 RI 284 rear gunu'nt de¬ 
nied 181 A 297, 5.5 R 1 508 

13. Mont —Gary Ilav" & Giain Co v 
h'ldelilj A Deposit Co of Mary¬ 
land, 255 P 722, 79 Mont 111 

Scope and extent of liability of sure¬ 
ty as to creditoi oi ohJurt t prt n- 
eiallv S( e the ('* J S title Princi¬ 
pal and Suiety 90 115, also 50 
CJ p 71 note 89 et st q 

14. Ind—MonlKomery v Southern 
Suiety Co of Iowa, 162 NE 31, 
96 Ind App 472 

Defaulted ooutracton’ surety oaiu 
not complain of Increased cost of 

work due to damage by elements 
durlner negotiations with <ontr.ic*or 
proposed by surety and oiiginal laul- 
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work by thr contractor’s surety is a waiver of dam¬ 
ages occasioned by the default of the principal 
When the construction contract has been fully per¬ 
formed, there can be no liability on a faithful per¬ 
formance bond In an action by the highway au¬ 
thorities for failure of the contractor to complete 
the work it is no defense that the surety is also lia¬ 
ble on a bond to labor and material claimants who 
are not parties to the action 

Discharge of sureties General rules controlling 
the discharge of sureties ordinarily apply to sure¬ 
ties on highway contractors’ bonds conditioned for 
the faithful performance of the contract The 
surety may be released where the highway authori¬ 
ties breach the contract The surety is released 
where the highway authorities make material chang¬ 
es in the contract which were not authorized to he 
made under the terms of the contract^® or where 
the authorities fail to withhold the percentage re¬ 


quired to be withheld under the terms of the con- 
tract^i or bond Where the contractor abandons 
the contract and the surety tenders an acceptable 
contractor who is willing to complete the contract 
in accordance with the original plans and specifica¬ 
tions, and requests and urges the authorities to make 
such a contract and agrees as surety to be bound 
thereby, and to indemnify against any loss for fail¬ 
ure of the new contractor to complete the contract, 
and the highway authorities refuse to make such 
contract, but instead make with the same contractor 
a more onerous contract, the surety is released from 
all liability over and above that which it would have 
incurred had the authorities made the contract ten¬ 
dered 

Rights of surety The rights of a surety on a 
bond of a highway contractor conditioned for the 
performance of the contract usually are controlled 
by general rules 24 


ty construction —Detroit Fidelity Sr 
Surety Co v Moberlv, Civ App. 52 
S W 2d 298, modified on other 
grounds Detroit Fidelity & Surety 
Co V Slate, 76 S W 2d 492, 124 Tex 
145 

Ztlahillty of surety for Iooa to coxi- 
tractor 

Surely la liable foi amount of 
money lent by the county at it« re¬ 
quest— Maryland CHsualty Co v 
Ballard County, 289 S W 316, 217 Ky 
343 

ILlability for excess payments by 
county 

Bond executed by (ountv highway 
enf;iTicers did not covei liability by 
reason of county having: ad\ancc*d 
amount in e\< oT that clue—Hill 
County y Br\ant S Ilulfman 16 SW 
2d 513 118 Tex 353, amriTiing- in part 
and revtr'sing in part, (Un App, 204 
SW 520 

15. Tex—Pari.s First Nat Hank v 
O’Kc il Fng:inetTing Co, Ciy App , 
170 SW 74 

16 Kan—Road SuppH & M^lal Co 
V TU t hi elh“imc r, 240 P 840, 113 
Kan 560 

17. Sniety can protect itself agrainst 
liability to pay moie than amount of 

bond by petition in the couit, after 
notice to all known ilMiniants, for 
leav^e to pay th(‘ amount into couit 
for distribution among those entitled 
theieto—Commonwealth v Neff, 114 
A 267, 271 I'a 312—Commonw^ealth 
V Rader, 111 \ 266, 271 Pa 308 

18. La—Slate v Smith, 110 So 56, 
167 La 301 

Disfhaig-c^ of surety penerally see 
th( CJS title Principal and Suie- 
\\ 110-214, also 50 C J p 32 note 

28 et seq 

Premature payment to road con¬ 
tractor does not red case surety where 

40 C J S -10 


It was not Injured or prejudiced — 
Pickens County v National Surety 
Co , CCA SC 13 F2d 758 
Impossibility of performance 

(1) In a suit upon a contractor’s 
bond an affidavit of defense, alleg:- 
inp that at the outbreak of the war 
the Ignited Stages assumed control of 
transportation, labor, and materials, 
that It declared road work nonessen- 
tial, and substantially stopped all 
progress thereon, of which facts the 
( ourt should take judicial knowledge, 
but v'lthout alleging what materials 
required the contractor was unable 
to obtain bv teason thereof, or the 
points from which such materials 
W(*re to he transported and without 
('xprcsslv alleging that the contrac¬ 
tor could not procure the transporta¬ 
tion of such materials, merely al¬ 
leges diffieultv, not impossibility, of 
p»rforninn<e of Ihe contract, and i^ 
insufTu imt—(Commonwealth v Neff, 
114 A 267, 271 Pa 312 

(2) In an iction on llu bond of a 
road contractor, an affidavit of de¬ 
fense Hlbging that thf government 
dor hired road work uniittessarv for 
the prosecution of the wai, and that 
as a result it w^as impossible for the 
contractor to obtain In the county 
labor for his enterprise, and that 
woikmrn assembled by him would al¬ 
most immtdialely be emplovt d by 
others at advanced wages, only al¬ 
leges a local impos‘‘lbilitv of procur¬ 
ing and retaining labor, and is In- 
siitriiicnl to show impossibility of 
performance of the contract—Com¬ 
monwealth V Rader, 114 A 266, 271 
Pa 308 

Surety, beseechinfiT county to let 
contractor contlnne work after date 
for completion, and receiving money 
paid theieon, cannot complain of 
county's overindulgence of contrac- 

145 


tor—Maryland ('’asualty Co v Bal¬ 
lard County, 289 SW 310. 217 Kv 
343 

19. Befnsal to estimate and pay 
items dne was breach of contract dis¬ 
charging the surety—Lewelling & 
Price-Williams v St P'rancis Road 
Improvement Dist No 1, 250 S W 
1, 158 Aik 91 

20. Tex—Detroit Fidelity Sr Surety 
Co V Pippins S (Msikson, Civ 
App 47 S W 2d 880—Rrammcr & 
Wilder V Limestone f'oun+v. Civ 
App , 24 S W 2d 99, error dismissed 

21. T(*x —Hrammer & Wilder v 
I>iniostone County, supra 

Retention of price of materials fdr- 
nishod 

Suietv on highway rontractor’s 
bond was discharged from liability 
for price of materials lurnished bv 
highwnv authorities because of lat- 
tei’*- failure to retain sufficient 
amount out of contract inicc 
I’ex—P'idelitv Union Casually Co v 
State, Civ App , 64 S V\ 2d 1079 
Wash- Lc'wis Couniy v AOtna Acci¬ 
dent &Liabililv Co. 131 1" 146, 111 
Wash 333 

22. Ind—National Surety Co of 
New Yoik V State, 153 NF 421, 
33 Ind App 435 

23. Tex—Detroit Phclellty & Suretv 
Co v I’ljipms A Clarkson, Civ 
App , 4 7 S W 2d 886 

24. NY Slattery v National Com- 
moTcial Rank Sr Trust Co, 286 N 
YS 337, 24 7 App Div 221 

Rights of surety completing contract 
see infra subdivision b (3) of this 
section 

Riglit to equipment of contractor 

(1) Since road contractors’ bond to 
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(3) Completion of Woik b> Surety 

A surety on a highway contractor's bond who com¬ 
pletes the work on default of the contractor has certain 
rights and liabilities, including the right to funds remain¬ 
ing in the hands of the highway authorities 

The surety on a hit^hway contractor’s bond who 
takes over the work on default of the contiactor 
l)uts himself in the jilace of the contractor-’'^ and as¬ 
sumes, It has been held, the oblic^ation to com])lcte 
the work according to specifications and to pay 
claims for labor and material However, the 
surely eioes not become obhp^ated to pay the person¬ 
al (kills incurred by the contractor dm ing the pro^-- 
less of the work, excejit such as are ])ropeil> ediar^^e- 
able aj^ainst the contract under the law The snie- 
ty on the bond of the oriu:inal conti actoi who has 
defaulted reni.iins liable to laborers, materi.dineii, 
and siibconti.ictois where he contracts with the 
hi^diway authorities to complete the work and the 


original bond conditioned for the payment of labor 
and material claims is made a part of its contract 
for completion 28 The surety, by reason of his sta¬ 
tus as surety, may succeed to ccitain rights under 
principles of subrogation 29 

Inciting of contract bv surety, bond The surety 
taking over the work may engage a contractor to 
complete the work 20 Por his protection the surety 
may lecpiire a bond of the new contractor,^! and 
such a bond usually is a pnvatc, as distinguished 
from a statutory, undertaking.^^ 'i he bond inures 
to the benefit of persons performing labor and fur¬ 
nishing material where it contains a condition for 
their proti^ction similar to the condition found in 
statutory bonds running to the highway authori¬ 
ties 23 

Rifjht of surety to payments Under the rules 
stated in the CJ S title Subiogation § 59, also 60 


Cduntv (lid n<it co\or Indr btodne ss to 
rn.ilMnlm("n aun'lv's aei/aiTc* for in- 
<1< mriitv on < rmm oua supposition of 
lwiPilil\, of (‘(pnpnK nt of (onlra<lots 
who hiibd to p.iv nuiU nalnu n, was 
iin lutborized—Davis v Southern 
Suutv Co. ir.3 A 119, 902 T‘a 21 
(2) In H tion to r<‘fovM eriuip- 
nicnl i»f To.id contractors wTormfultv 
^el7^ d liv Iheir sinctv on enomous 
fhcdi N of linbilitv to nialenalnun 
unioiiiit paid under niistukc of law’ on 
ni.rn 11 ilmen s ludg^nunls ,if’ainst 
sukIn was uniniportrnl — Davift \ 
Soutluin Huretv Co, sujua 

25. Ain—IT S Fidelity A Cmarintv 

Co V ytildin^; litns Co D<'part- 
nienl Sttjres, 113 So 17(), Ala 

!(I7 

Conpdf tion of work bv hip-hw’av au¬ 
thorities see sui»ia ^ 209 

26. Ln —Tinno v E I D( as Co 12rj 
So ^^\A, 12 h,iApp 3S2 

Xiiahility for attorney's foe in action 
for wapfes 

On nh'nidoninent bv road contra*- 
tor sur(t\ t Lknif; over i(d) and coin- 
plelinp It b(H oim subji cl to statu¬ 
tory lu\bilit\ of <ontt,i(tor tor Ti i- 
sonnblc altorinv s f, (> in action (<m 
wa^es—Cailstin v N« vv Amsterdam 
Casualtv Co, 2 17 C SOI, 118 Or HIJ 

27. La—Italic v E J Dens Co, 12.'5 

50 511 12 La \pi> iSlI 

28. Jnd—]Montt,om»r> v Soutlnnn 
Surctv Co of low’n, 102 N E 51 96 
Jnd Ajip <172 

29. IT S — Mar \ 1 uid Casualtv Co v 
Morj-an Countv Court, C C A ^V Va , 
,50 F 2d 114, c<.rtK)iaii df nied .5’ S 
Ct 115, 287 US 65 i 77 J. lOd 51.1 

SubroKation of sin(t\ to rights of 
(T»dilor and principal generally 

51 e the CJ S title Subrogation 

lb-b2, also CO C J p 740 note 4 et 

St q I 


Rig'ht to use of equipment 

(1) \ftaWV'tJ921 ( 112 § 25 pro- 

vid<'s that the si.ilt* road commission, 
h(1(»i< < on«Jti IK tlc)n of a ro id. shtiH 

file with the clerk of the countv 
<^ourt of the tounlv a copy of the 
speMtuatioiis and iiotnt of iH in- 
U'Mdtd consliuction AVln re sriecili- 
calions so filed provided that on dc- 
Jault h\ tin rontrartor the commis¬ 
sion might lake ov t r and cornplett 
the work and might use materials 
and eipnpnunl on the ground, it was 
held that vvhtrt th(* commission took 
oV( r the v\ork on ch fault ot the con 
trct< l(»i and iiiimd it ovd to Jus 
surety loi com))letion, tin sun tv was 
tnlitJed lo tin use of anv maleiials 
and ((luipnnnt on Iht ground and m 
use by the (ontinlor, as against a 
chattel rmntiag*< tlnitof, w hos(' 
mortgage was taken all('r filing of 
the ,spt < ifi( alioii'- Mai viand Cisiisl- 
tv’ Co V l>a\js Trust Co DC \V Va , 
291 F 573 

(2) \Vh( re i conti ic ( for the con- 
.slTuction of a st Ue hiphw’av pro- 
vidc'd that. If the contra>ctor failed 
in .irn icspcit .o piosicuic tin 
with promiitn ss * t< , the st it* 
might take possession of all the road- 
hiulding eciuipnic nt and supiilies, and 
comphte (he construction of the 
highway, the ->tate was in no sense 
obliged lo take ewer such efiuiprncmt 
ind Siipi^lns, for tJic licinfit of the 
cf.ntracloT - snntN on tin di fault of 
tin (onlracloi lait the state could 
abandon its light and look soh'D 
to the conMacloi’s siiicdy to cornplrtc' 
the* conti let, ind thcrclorc the fui<‘- 
ty w’as not siihrogated to anv right 
of tin state* as obligee* of the bond 
to appropriate* and ur e* the cciuip- 
me*nt as against the trustee in bank¬ 
ruptcy of the contractor—U B Fi¬ 
del it v’ & Guarantv Co v Hynn, 214 
V 433, 124 Wash 329, 39 A L U 109 
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30. Wew contractor in position of 
subcontractor 

Ala- U S Fidelity Sr (jiiaiantv’ Co 
v VeiJtling Dio*-. Co licpartment 
Stoiis, 143 So 170. 225 Ala S07 
Improvident contract 

Sure tv’s reh'ltin/. of highway 
clearing contract t live n over by it 
was imftrov idc'iit lo extent ne’W con¬ 
tract involvc'd coM of hutning logs 
of nn*! ( h intahle value*—Me tropoli- 
tan Casualty Ins Co ot New York v 
Pl.itts 291 p 1(192, 159 Wash 1 

31. Tiid - Montgoriniv v Sonthc'rn 
Sun tv Co oJ Tovva, lf>2 NE 31, 
96 Ind App 472 

32. Ala — \nn*nfan Emplov’ors’ Ins 
Co c)r Doston, Mass v TiC'e A- Kin¬ 
caid Co.'il Co, 14G So 408 226 Ala 
2 (.2 

33. Ala —American Dniiilovers’ Ins 
Co of 110*^1011, ]\l.i‘s v Le e Kin- 
c aid Coal Co sip'r i 

Dond for jiavintnl ot l>hor mat* rial, 
etc , s('( infra subdivision c ol this 
section 

Persons Bupplying subcontractor 

When* by lc>rins of bond furnished 
bv (ontraclc)T <‘oiriple( mg highway 
I)roj(*( t .illei c)ii‘,inal contrdcLor de¬ 
faulted matc*rialrn(*Ti were given all 
protee lion jirovicled in statutory 
bond, sue li protection c'Xtcnded to 
persons fur niching ni.jp'TJal to suh- 
eontiac lor — Amciuan Emplov.'rs’ 
Ins Co of Doston, Mass, v Leo & 
Kineaid Coal Co , suiira 

Fraud of surety as affecting* mate¬ 
rialman 

Materialman not party to fiaud by 
surety comple'ting the contract who 
furnishes material on basis of cred¬ 
it bv’ bond made part of highway 
construction contract, is not meie 
donee —Anif rican Emfiloyers’ Ins Co 
of Doston, Mass v. Lee & Kincaid 
Coal Co, supia. 
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CJ p 777 note 60 et scq, a surety on a highway 
contractor’s bond who completes the work on de* 
fault of the contractor has an interest in unpaid 
sums due under the contract to the extent necessary 
to reimburse it for its loss The right of the sure¬ 
ty to deferred payments has been held superior to 
that of an assignee of the funds,including an as¬ 
signee, such as a bank, which has lent money to the 
contractor The surety is not entitled to share 
in the fund where it is less than the amount due 
laborers and m.iterialmen and the surety is liable 
under the bond for the excess which will remain 
due them ^7 

c. For Payment of Claims for Labor and Ma¬ 
terial, Etc. 

(1) In general 

(2) Person secured 

(3) Claims secured 


(4) Rights, liabilities, and discharge of 
surety; defenses 

(1) In General 

The highway authorities, on letting a contract for 
highway work, may require of the contractor a bond 
conditioned for the payment of claims for labor, material, 
etc 

In the absence of statutory restrictions, it has 
been held that on letting a contract for road work 
the highway authorities may require a bond for the 
protection of hdiorers, materialmen, and the like, 
although such a bond or condition is not required 
by statute Under various statutes, many of 
which apply to public works or improvements gen- 
eially, pel sons contracting to do highway work are 
requiied to give bond for the payment of claims 
for labor, material, and the like, the obligation re- 
(piiied foi the payment of claims for labor and ma- 
teiial sometimes being an undertaking additional to 
the oblig.ition to perform the contract The fed- 


34 . UR—Hartfcird Accident & Tn- 

df'innitA Co v I^or-kih, CCANC, 
78 Fl!d 471, rcvcrsinR, DC, Cor- 
Rin V Il.'iilfoTd A(.fi<1<‘nt & Indorri- 
nltv Co S F Rupp 78r» <'crtioriiri 
dfnif^d 56 S CM 141, US 620 

80 D Fd 472 rehcai iiiR denied 56 
set 169, 2‘)(* US 66? 80 1. Ed 

440—Mar\lcnid Casuilly C''o v 
IVIorRrin (Mainly Court C C A AV 
Va, 50 P 2d 414, ccitiorari domed 
50 set 115, 287 US 650, 77 L. Ed 
564 

Mo—Lincoln County v E I Du Font 
D« Nemours Co. ?,2 S W 2d 292 
224 Mo App 1181 

NY—Slattery v National Commer¬ 
cial Uank Trust Co, 286 N YS 
337, 247 App Ihy 221 
Tex—I’aris I'Mrst Nat Dank v O’¬ 
Neil EnRinrtrinR Co, Civ App . 
176 SW 74 

A.s.siRnment to surclv (U cleft ir«d 
jiaemcnts see suT>ra § 20S 
The interest of the surety und( r 
principles of fcubiogation has la « n 
recoRniztd in a cab( wherein the 
right ot the surf t> was based on .in 
express assigium nt of such iinr»aid 
sums—Ci'iitral Traetor Ac Enuip- 
ment Co v Betz, 260 NW 269, 61 
SD 4.15 

35 . Iowa —Monona County v O’Con¬ 
nor. 215 NW 80 J, 205 Iowa 1119 

36 . US—Maryland Casualty Co v 
Dulaney Lumber Co , (2 C A Mms , 
23 F 2d 378, certiorari denied Bank 
of Rulcville V Maryland Casualt\ 
Co, 48 set 560 , 277 US 598, 72 
LEd 1007 

Aha—Clti/ins' Bank of Gunttrsville 
V Pearson, 116 So 350, 217 Ala 
391 

NY—Slattery v National Commei- 
(ial Bank & Trust Co, 286 NYS 
337, 247 AppDiv 221 


37. La—Slate v Miller, 126 So 122, 
169 La 914 

38. US—First Nat Bank v Caples, 
CCA T<x, 17 F2d 87 

Kan--Road Supply & Metal Co v 
Kansas Casualty A. Surely Co , 246 
I* 503, 121 Kan 299 
Mont —Cary Hay & Grain Co v Fi- 
d( lity A Deposit Co of Maryland, 
255 P 722 79 Mont 111 
N AT - Southwestern J’ortland Cement 
Co V Williams, 251 P 380. 32 N 
M 68 49 ALR 525 
AVa-'li -Westirn Steel Caslmp Co v 
JOdland, 61 2d 155. 187 Wash 
666 

W Va—State v Rov.il Tnd( minty 
(M». 128 SE 4 19, 99 W Ahi 277, 4 3 
ALR 552 

Suheoritrat tors' bonds for payment 
of labor and material see infra 
subdivision e (2) of tins section 

“Satisfactory bond” 

Undtr statute requiring suctessfiil 
Inddei ‘ to furnish .salisl’ac lorv bond 
in siuh amount as ma\ he del« r 
rninid hv state highw.iy fornmis 
Sion” < ommission ma\ Teciinif* bond 
for prot«*< lion of lahcueis and mi- 
t ( rialmt n —Southwestern IM)i Hand 
(^emt nt Co v Williams, 251 P 380. 
32 N M 68, 49 AL K 525 
Bond for faithful performance 

Where statute requires bond "con¬ 
ditioned upon the faithful perform¬ 
ance of the work in strict contnrm- 
it\ with the plans and sptiitica- 
tions,” state highway department 
was vested with pow'er to include 
provision obligating surety to pay 
lor all lalior and materials fur¬ 
nished—Fidelity & Deposit Co of 
Maryland v Mason, 113 SE 793 145 
Va 138— ^tna Casually A Surety 
Co V Earle-Lansdell Co , 129 S K 
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263 142 Va -<35, rehearing denied 

130 SE 235, 14 2 Va 435 

39 . Ark—.Fitna Casn.-illv A Surety 
Co V Uenslee, 260 SW 414, 163 
Aik 492 

Colo—Continental Casu.iltv Co v 
Rio Gi.indc Fuel Co, 119 P 2d 618 
108 (M>lo 472 

Fla—PMilghum v St.-ite, 109 So 644, 
92 Fla 662 

Ga—Yan((\ Tr-Tetor Co v Southern 
Suioty Co, 157 SE 298, 172 Ga 
ilO 

Incl—Republic Creosoting Co v 
7ronlk(‘S (^ontrai ling Co , 8 N E 2d 
416 103 Tiid \i)p 457 
Town — N. hiaska (^ulv<*rt A Mfg Co 
V Freeman, 198 NW 7. 197 Iowa 
7*^0 

Mi( h --Williamson v Williamson, 
217 NW' 701, 262 Muh 401, 89 A 
LR 112 

Neb - Peter Kicwil Sons’ Co v Na¬ 
tional Casualty Co, 8 N AV 2d 192 
Gr — b'lt/ge laid v Neal, 231 P 645, 
113 Oi 1(13 

Pa—C.Ktne ("ounlv v Southern 
Suiel.v Co, 111 A 27, 292 la 304— 
H 11 Rob('ilson ('"o V C.lolx* In- 
diMiinity Co, 77 Pa Super 422 
Tex—Love V Austin Bridge' Co, 
Civ App , 5 S W 2d 670 reversed 

on other grounds Austin Bros 
Bridge* Co v Love Com App , 34 
S W 2d 571 

29 C I p 612 notes 65-67 
Bond 

P^'oi per toriii.ine e of contiaet see 
supra subdivision b of this see- 
lion 

To re'leisf lien on funds retained 
h\ highway authorities see in- 
Ira subdivision f of this settion 
Validity of statutos 

Statute* requiring bond of rontr.if' 
tors «ngagcd in public work is not 
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era! statute, 40 U S C A, § 270, requiring^ any con¬ 
tractor on a piil)lic work of the United States to 
give Ixjnd with the additional oblifjation for the 
payment of persons supplying labor and material, 
discussed in the C J S title United States §§ 107- 
116, also 65 C J. p 1323 note 63 et seq, applies in 
the case of highway contractors under contract with 
the United States 

The statutes requiring a bond or condition for the 
protection of laborers and materialmen are remedi¬ 
al in their nature,the purpose being to insure pay¬ 
ment to persons who siqiply labor or material, and 
to render it impossible for any contractor perform¬ 
ing such work, whclher insolvent or dishonest, to 
fail to pay for the labor and material supplied and 
for which the contractor has himself been paid,'*^ 
and also to give protection to the jniblic through the 
security afforded by the bond which has a substan¬ 
tial tendency to lower the prices at which labor and 
material will he furnished, because of the assurance 


that claims will be paid The bond is intended to 
provide an equivalent of, or substitute for, a me¬ 
chanics' or materialmen's lien which laborers, ma¬ 
terialmen, etc., ordinarily do not possess in the case 
of public property such as highways.^^ 

Where the statute directs that the bond shall con¬ 
tain a condition for the payment of claims for la¬ 
bor and material, or requires a broader condition 
than is inserted in the bond, such persons arc pro¬ 
tected under the statute although the condition is 
omitted from the bond, or the condition is narrower 
than the one which is required by the statute,al¬ 
though it has also been held that the words of the 
statute viill not be read into the bond,^^ and that a 
bond payable to the highway authorities which omits 
the statutory condition for the payment of labor and 
material is invalid and of no effect Laborers, 
materialmen, etc, arc entitled to the benefit of a 
condition inserted in the bond for their protection 
although It is m excess of the conditions requiicd 


line onshtutlonal making’ 

surrlv 11 i])le for tn.iU rj.ils furnriliod 
but not btidily ont* rod into pormrinonl 
Plruclut< —Fran/on v Southoin 

Surety Co 246 V 30, 35 Wvo 15, 40 
AL.K 496 
Bepeol of statute 

Art requiring highway rontia< tor’s 
bond to state to pa\ for m.it< rial and 
labor was not rep< aled b\ statute 
ri'Qulring bond for piompl < omple- 
tlon of woik—Slate (x rol (Concrete 
& Stef‘1 Const Co V" Soulborn Sure¬ 
ly ("o , 294 SVV 123, 221 Mo App 07 
Highway as “structure” witliln stat¬ 
ute requliiug bond 
Conn I y (Ji“tiut highway, perma¬ 
nently (onstructed and improved b\ 
use of temrnt and stone by (ountv 
<ouit, under authontv of Code <, 43 
5 104, IS a "structure," within chap¬ 
ter 75 5 12, providing Duit eourt 

shall require bond for coinpblion ot 
contraet containing condition requir¬ 
ing iiavment b> contractor loi ma¬ 
terials, labor, rnaehineiv nnd equip¬ 
ment. used in construction of public 
building or other ".structure” to be 
used for public purposes—State v 
Uoyal Indemnity Co, 128 SE 439, 
99 WVa 277, 43 A L. R 652 
Bond adds nothing to obligation of 
contractor 

Ark—I’ierce Oil Corporation v T'ark- 
er, 271 SW 24. 168 Ark 400— 

Oliver Const Co v Williams, 238 
S W 615. 152 Ark 414 
Kan —Wolfe Tire Corporation v 
Stanton, 3 P 2d 650, 133 Kan 713 
Bond of supervisor of road construe, 
tion 

Statute requiring execution of a 
labor and material bond for high¬ 
way work does not apply to one con¬ 
tracting to supervise county road 
construction work,—Gulf Bitulithic 


Co V Nueces County, Tex Com App , 

11 S W 2cl 305, reversing, Civ App , 

297 SW 747 

40 US—American Surety Co of 
New York v U S cx rel Rarrow- 
Agee Tiaboratoi les. C C A L»a , 76 F 
2d C7—U S to Use and Rcneiit of 
Taylor v Fidelity & Deposit ("o of 
Maryland, D C Idaho, 4 F Supp 211 

41 . Neb — Peter Kiewit Sons’ Co v 
National (Casualty Co, 8 N W 2d 
192 

42 . Or—Fitrgerald v Neal, 231 P 
645, 113 Or 103 

43 . NM—Silver v Fidelity & Dc» 
posit Co of Mai viand. 53 T'2d 459, 
40 N M 13 

44 . Aik — Etna Casualty & Surety 

Co V Henslee, 260 S W 414 163 

Ark 492—Oliver Const Co v Wil¬ 
liams, 238 SW 615, 152 Ark 414 

Fla—Fulgbum v State, 114 So 307, 
91 Fla 274—Fulghum v Slate, 109 
So 614, 92 Fla 662 

Ga—Motor Suppl> (^o v St Paul 
Mercury Indemnity Co 19 S F 2d 
737, 67 G^App 236—Whitley V 

Bryant, 200 SK 317, 59 Ga App 
58 

NJ—Fidelity & Deposit Co of 
Maryland v McClintu-Marshall 
Coiporation, 171 A 382, 115 NJ 
Fq 470, affirmed 176 A 341, 117 
N J Eq 440 

N C —John L Roper Dumber Co v 
Dawson, 143 SE 847, 195 NC 840 
67 ADR 984—Standard Sand & 
Gravtl Corporation v McClay, 131 
SE 754, 191 NC 313 

Ohio —Dingier v Andrews, 10 N E 2d 
1021, 66 Ohio App 487 

Or—State v U S Fidelity & Guar¬ 
anty Co. 265 P 775, 12B Or 13 

WVa—Rhodes v Riley, 169 SE 
625, 113 WVa 679— Hibner v. 
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Ebprsbath, 1S7 SK 178, 110 WVa 
177—Morton Motor Co v Fidelity 
& Casualty (\> of New Yoik, 152 
S E 860 109 W Va 67 
Public property as subject to me¬ 
chanics’ liens s«*o Ibe CJS title 
Mechanics’ l..iens i) 10, also 40 CJ 
p 57 note 42 et bi q 

45 . Ind—Indiana Asphalt Paving 
Co V Bergen, 11 N E 2d 68, 105 
Ind App 2.90 

Mi( li—Willi mison v "Willinmsori, 247 
N W 701, 2G‘i Muh 401, 89 ADR 
442 

Ohio Standard Oil Co v Drlroit 
J'-idclitv & Surety Co, 157 NE 418, 
24 Ohio App 237 

Tex—Austin Bros Bridge Co v 
Dove, Com App, 34 S W 2d 574, re¬ 
versing Dove V Austin Bros 
Bridge Co , ('i\' App , 5 S W 2d .970 
—Employeis’ (Casualty Co v Rock¬ 
wall County, Civ App , 300 S W 148, 
modifif'd on other grounds 3.9 SW 
2d 690, 120 ’Pex 441 reformed 3S 
S W 2d 1098, 120 Tex 441 
WVa—Rosenbaum v Price Const 
Co. 184 SE 261, 117 WVa 160— 
Julian v Cavin, 162 S E 318, 111 
WVa 395—llicks v Handich, 144 
S E 887, 106 W Va 109 
Contractor and surety conld not 
restrict liability on bond for materi¬ 
almen’s protection bv employing or 
omitting terms of statute—Detroit 
Fidelity & Surety Co v Yaffe Iron 
& Metal Co, 44 SW 2d 1086, 184 Ark 
1095 

46. Pa—Commonwealth to Use of 
Howard W Read Corporation v A 
Stryker, Inc, 167 A 459, 109 Pa 
Super 137 

47 . Ga —Yancey Tractor Co v 
Southern Surety Co, 157 S E 298, 
172 Ga 110. 
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by statute,^® althoug^h under some authorities an 
extrastatiitory condition for their protection is of 
no effect 

Sufficiency The bond is sufficient as a statutory 
bond where the language used, m its legal effect, 
imposes the obligation required by the statute for 
the benefit of those furnishing lalx^r and material 
although the language is not identical with the 
wording of the statute Where the statute re¬ 
quiring the bond is valid, the Ixind is not void for 
duress notwithstanding the parties executed it pur¬ 
suant to a statute which has been declared uncon¬ 
stitutional 

Construction General rules pertaining to the 
construction of bonds usually apply in construing 
a highway contractor’s bond or obligation to pay 
laborers, materialmen, and the like ^2 Jn constru¬ 
ing statutes requiring the execution of a bond con¬ 
ditioned for the payment of labor, material, and the 


like, It IS proper to consider the object the legisla¬ 
ture intended to accomplish by its enactment A 
statutory bond must be construed in the light of the 
statute requiring it 

A bond conditioned for the payment of claims for 
labor and material, and the statute under which it 
usually IS given, should be liberally construed,al¬ 
though in some cases the undertaking of the surety 
with respect to labor and material claims has been 
strictly constiued^® At any rate, liberality of con¬ 
struction cannot justify an extension of meaning be¬ 
yond the limits of the statute’s clearly expressed 
terms 

Liability for failure to require bond Tn some j*u- 
risdictions statutes impose liability on the highway 
authorities for failure to require a bond or to take 
a sufficient bond conditioned for the payment of 
claims for labor, material, and the like,^8 under 
some statutes the authorities are expressly made 


48 . Or — Fitzprernld v Nc^l, 2^1 V 
6in 1 rt Or 10.1—Olatsiop Oountv 
V Fcldschau, 109 1* 9S9 101 Or 

969. 18 A L H 1221 
W.Tsh—W(’st*‘rn Stool Casting Co v 
FdUmd 61 P 2d IS.S. 187 Wash 660 
29 CJ p 611 note 42 
Validity of extiastatiilorv ronditions 
gonorallv soo supra subdivision a 
or this sootlon 

49 US—Horhovar v Maivland 

Casualty Co, CCA Ohio, 114 F 2d 
94 S 

lovia—Monona Countv v O'Connor, 
21.9 NW 803, 205 Iowa 1119— 

Nebraska Culvort fir M f g Co v 
Froornan, 198 NW 7 197 Iowa 720 
lai --Tiong Pell Tjumbor Co \ S D 
Carr Const Co, 133 So 438, 172 
lia 1RJ-—MilUr v Bonner, 111 So 
776 163 La 332 

Pa - Portland Sand & Gravid Co v 
Globe Indemnity Co, 1.91 A 687, 
301 Pa 132 

50 FJa—Fulgbum v State, 114 So 
367, 94 Fla 274—Fulghum v State, 
109 So 641, 92 Fla 062 

51. Tex—U S Fidelity & Guaranty 

Co \ HendoiKon Countv, Com 
App, 276 S W 203 aflirming. Civ 
App, 2.9.1 SW S36, and motion 

ovcTiuled, Com App , 276 SW 1119 

52 . Iowa—Nebraska Culvert & Mfg 
Co V Freeman, 198 NW 7, 197 
Iowa 720 

That halaxLce remains due on hlfifh. 
way contract sufficient to pay claim- 

ants furnishing materials to high- 
wav contractor does not affect rights 
In construing bond —Monona County 
V O’Connor, 21.9 NW 803, 205 Iowa 
1119 

53 . Or—Fitzgerald v Neal, 231 P 
645, 113 Or 103 

54 . Iowa—Nebraska Culvci t & Mfg 


Co V Freeman, 198 NW 7, 197 
Iowa 720 

Ua —Red River Const Co v Pierc < 
Petroleum Corporation, 115 So 752 
165 La .965 

55. ir S—Southern Surety Co \ 
People’s Stale Bank of South Caro¬ 
lina. CCA SC, 47 F2d 93 —Mary¬ 
land Casualty Co v Ohio Riv<*r 
Gravel Co. C C A W Va 20 F 2d 
,911, n hc'aiing denied CCA 21 F 
?d 744, <«rtioiari denied 48 S Ct 
1.97, 275 US .970. 72 L Fd 431 
Ala—St.ate, for Use of Wadsworth, 

V Southern Surety Co, 127 So 80,9 
221 Ala 113 70 A L R 296 

Ark—Petroit Fidf litv Surety Co 

V YafTe Iron Metal Co 14 S VV 
2d 1085 184 Ark 1099—Oliver 
Const Co V Williams, 238 SW 
615, 152 Ark 414 

Del — State v .d^tna Casualty & Sure¬ 
ty Co, 145 A 172, 4 WWHarr 158 
—Warner Co v Schoonrnakor 174 
A 4 49 20 DelCh 165 
Ga—Motor Supply Co v St I^aul 
Mercury Indemnity Co, 19 S E 2d 
737. 67 GaApp 236 
Mo—State ex rcl and to U^f of 
Winebrennei v Detroit Fidelity & 
Surety Co. 32 S W 2d 57J. 326 Mo 
684, 71 ALR 1131, .afflitning, Apj), 
300 SW 833 

Neh—I’eter Klewll Sons’ Co v Na¬ 
tional Casualty Co, 8 N W 2d 192 
N C —Overman & Co v Great Ameri¬ 
can Indemnity Co, 1,95 SE 730, 
199 N C 736—Wiseman v Lacy, 
138 SE 121, 193 NC 751 
Or—State for Use and Brncflt of 
Stater Motor Co v Metropolitan 
Casualty Ins Co of New York, 26 
I’2d 1094, 145 Or 367—State v 
American Surety Co of New York, 
300 P 511, 137 Or 394, rehearing 
denied 2 P 2d 1116, 137 Or 394— 
State v iEtna Casualty & Surety 
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Co, 2(.5 I‘ 782, 125 Or 104—State 

V U S Fid(‘lltv fir Guaranty Co , 

265 P 77.9 125 Or 13—Fitzgerald 

V Neal, 231 P 645, 113 Or 103 

S C —Molonv & Carter Co v Pennell 
Harley, 169 SE 283, 169 SC 
4 62 

SD—Western Material Co v Enke, 
228 N W 38.9, 56 S D 302 
Tex—U S Fidelity fi Guarantv Co 
v Ili'iiderson Courilv, Com Apj), 
276 S W 20,3, affirming Civ App. 
2.93 SW 835, and motion ov^er- 
ruled, Com App, 276 SW 1119 
Wyo—Fran/en v Southern Surety 
Co, 246 P {0, 33, 39 Wvo 15, 46 
ALR 496, ( King Corpus Juris. 

20 C I p 611 note 10 
Reason for rule 

Laborers and materialmen ordi- 
narilv have no lien (»n pulOlc prop- 
ertv —John L Roper Lumber Co v 
Layvson, 143 SE 847, 195 NC 840, 
67 A L R 984 

56. Iowa—Conn Rivei Co-op S.and 
Ass'n v McDougall Const Co of 
Sioux City, 24 4 NW 847, 21.9 Iowa 
861 

Tiri—Rtster v Moody & Steyvart, 134 
So 690, 172 La 510, reveising 130 
So 251, 16 La App 177—Red Riyer 
Con'll Co y Pierce Petroleum Cor¬ 
poration, 115 So 752, 165 I^a B65 
NI—Skillman v U S Fidelity & 
Guarantv Co. 130 A 564, 101 NJ 
IjRW 511 

57. Del —Warner Co v Schoon- 
rnaker 174 A 449, 20 DelCh 165 

Miss—Oliver Const Co v Crawford, 
107 So 877, 142 Miss 490 

58. Ga—Yancey Tractor Co v 
Southern Surety Co , 157 S E 298, 
172 Ga 110 

Iilahlllty of county 
Ga—Eatonton Oil & Auto Co v 
Grocne County, 185 S E 296, 53 Ga. 
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liable to the same extent as the surety would have 
been had a bond been taken or had the surety been 
solvent The highway authorities may not avoid 
liability under the statute by giving: claimants notice 
that they will not be responsible for labor or ma¬ 
terial fiiniished to the contractor®^ 

The liability of highway officers and agents for 
failure to require a bond of the contractor is dis¬ 
cussed supra § 171 

(2) Person Scctiied 

Whether a particular person is secured by a highway 
contractor's bond conditioned for the payment of claims 
for labor, material, etc , depends on the terms of the 
bond and of the statute 

Whether a particuLir person is entitled to the ben¬ 


efit and protection of a highway contractor’s bond 
conditioned for the payment of claims for labor, 
material, and the like depends on whether he is 
within the terms of the bond and of the statute 
where the statute is regarded as part of the bond 
In determining who is secured, the bond and the 
statute under which it may have been given ordi¬ 
narily arc construed liberally,although in some 
cases the undertaking of the surety has been strict¬ 
ly construed 

HnrhwMy contractors’ bonds conditioned for the 
payment of claims for labor, material, and the like, 
usually mure to the benefit of such persons as 
those who perform labor for, or supply material 
to, the contractor®"* or, according to the deci- 


App M)nfoimin/A to ceitifiod 

qiHstion ISl SK 758 181 fla 4 7 

Waiver 

Maierialm.'in’M taking of county’s 
ate (planet of orcli r l>v hl/Uiwav t on- 
irai loi nuthori'iMji tountv to pay 
malorlalinnn certain sum and colltc- 
tion ol iiarf of sih li sum fiorn ( oun- 
tv did not ( onstitulo \\ ii\» r ol mat*- 
rialm in’s to hold comdv liable 

for loss on mater nils subsetjut nt 1\ 
furnisht d to conlr.Kloi tlirou^’li 
eount\’s fjoliiT(‘ to ritiuirt < onti i< toi 
to fuinisli sliitutory bond—K<i1onton 
Oil (k. Auto (^) y (Jrtant County, su- 
pni 

69. I^a—R R Tyler Co v Men ill 
J<]n>;JneeTinR Co, 15‘» So 31') 181 

Jjn l‘)l—(liKss (V: Mbin v W or- 
man. App lii'2 So C(»2 rehi mrif' 
160 So 162—Mian v Har\<N \ 
Jones App, 162 So 658, i ( h( irm/* 
160 So 16J 
Time of solvency 

ThnI surt tv on huThway contrai- 
tor's bond Molveiil at tmit bond 

was si^^iK'd did not absolve hll;hwa^ 
(ommisMon trom piisonal itsponsi 
bilitv to matirialman on failuio of 
surely sin(( r< quiicincnt A\as tint 
surety should be solvt nt at time of 
assertion of claims aRninst commis¬ 
sion--R 1! Tyler (V> V Alerrill 

Rm^iJKtiiMM Co, 150 So 310, 181 Ijci 
101- MImi V ITaivty &. Tones, Ra 
App 162 So 658, rt htai uiK R>0 So 
16 5 

Duty of claimant to provoke con- 
cursuB pioceedinK* 

VVhtTt mfit(‘rinlman’s suit against 
hlghwas conlratloi and liiKhuay 
commission r’or malt i ml turiiishtd 
hi^hw.iv oonlrit tor was flist judi¬ 
cial piotetdiiif; in which malciialman 
could have rt* istt'rtd objections to 
solvt nty of surt'tv tonimission bav- 
inK fnltd to provoke a comursus, 
objt'c lions to solvency of surtdv' 
laistd m ‘-uth suit for fir'-t time by 
mate 11 liman wa.s timely ,ind suffi¬ 
cient to pi (Serve matiimlmaii’s ri^,ht 
to hold commission peisonallv liable. 


notvM Ihstandins materialman bad 
not bimsclf prnvokt (1 a contuisiis, ns 
he was not itcjuiTed but only given 
iirbt, to jinnoke a toiituisus—Al- 
biri \' T-Tar\(‘v \ Tones siiprn 

GO (la - lOitoiiton Oil Ar Auto Co v 
Ctetm f'oimtv. 185 SK 216 53 

Ga \pp 14 » confoimmg to ktIi- 
flMd question 181 SK 758, 181 Ga 
47 

61. Del—\V<iinn Co V Schoon- 

miktu, 174 A 440, 20 Del Ch 165 
Or—State v U S TGdelitv &: Guar¬ 
anty Co 244 P 872. 117 Or 616 
Tr X—IT S Fidelity K Guaranty Co 
V Kubinks, (V,m Ajip 87 S W 2d 
21S modi* vine Kiibanks Schwal¬ 
be (by App 55 SAV2d 906 
IJond for per toi mane f as securing 
laborers nntt'rialmen and subcon- 
Irnttors st e siijira subdivision b 
(1 ) of this ‘ ei tion 
Clanr-*^ struitd T>v bt nd st o infra 
subdui‘-ion < (3) of this section 
I’ll sons entilhd to sue on bond tor 
jravmtnt of lihor and mitenal sic 
infra siibilivnsion g of this sttlion 
Statute as part of hond set supra 
subdivision a of this section 
Provision of bond gnaranteeingr 
payment of expense and costs and 
attormv’i ttes that might be in- 
furrtd in the enforiemtnl of con- 
tiait or obbg<itions of lht‘ bond in- 
uits to lilt lient nt of Iriborers and 
iiTittriilmen IXiy v Rovee ICer- 
shivv, Int 187 So 221, 185 Miss 207 
Persons not secured by bond 

(1) Undt r disdosurt* that highway 
subt ontiat tor purchased rnaterif'l 
I’lom deiler thit dealer ordtred 
(hirrnint to shi]) material to certarn 
d(‘stin itlon, th.it claimant chargt^d it 
to dialer, and that the suheontrat lor 
paid tht dealer rn full, claimant 

ould not ricovir from general con¬ 
tractor and bondsman for material 
fill niched TTepublic Creosoting Co 
V Foiilkes ('’ontracllng Co, 8 N K 2d 
116, 103 Ind App 4.57 

(2) Under a bond conditioned to 
“pay all laborers, mechanics, sub- 
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lontractors, and m.alt nalmt n, and all 
persons who shrll suiiplv such la¬ 
borers, nit‘(hanus or subcontractors 
with malt ml, supplies or provisions 
for carrying on such work,’’ vvht're 
buyer of grtaeiits supplied laborers 
mt't b.init s, .‘ind subcontractors of 
highway c onlr.ictor, payment by 
buvtr to seller was not covert'd hv 
Iht' (ontrae tor’s bond since seller 
was not a person “who shall sup-' 
ply such lalioiers, rnoehsnics or sub¬ 
contractors”—State V U ‘J Fidelity 
it Guaranty Co, 241 P 872, 117 Or 
016 

62. Ala—U S T^itlt'hly K Guaranty 
Co V Yt'lldmg Tiros Co Depart- 
mtuit St OK'S, 143 So 176, 22.5 Ala 
U)7 

Although bond is not required by 
statute It should nev erthtdess ht e on- 
striK'd liberally—Molonv' & Garter 
Co y Pennell Ar Harley, 169 SK 283, 
109 SC 4G2 

63. .V J —Skillman V U S Fidt litv 
Ar Guaranty Co, 1.30 A 564, 10] N 
I Law 511 

64 ns—Southwestern T^ortl.'ind 
(’’( ment Co y O C MelCIrath 
Const (’o, DCNM, 11 F 2(1 910 
Ala—U S Fidelity ^ Guar ant v Co 

V Yt'lldmg Pros C’o Departnnnt 
StoKs, 113 So 176 225 Ala 307 

T)el—Stalt' y ^Ktna CaMialtv A' Sure¬ 
ty Co I 1.5 A 172, 4 W W Harr 158 
NM—Southwestern T^’ortland Ce¬ 
ment Co V Williams 251 T' 380 32 
NM 68 49 AT. R 525 
NC—Independence Trust Co y Por¬ 
ter & T^oyd, 132 SE 806, 191 NC 
672 

Ohio—U S Fidelity Ar Guam nty Co 

V Allied I’loduels Co, 187 NK 83, 
45 Ohio Apj) 270 

•S D—Central Tractor A: Equipment 
Co y Tit'tz, 260 NW 269, 6i SD 
4 15 

Va - -Fidelity & Deposit Co of Mary¬ 
land V Mason, 13.3 S E 79.1 145 

Va 138 

irporation supplying labor 
Suiety on bond of contractor for 
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sions on the question, to his assignee,®® subcon- furnish material to, the subcontractor®'^ However, 
tractors,®® and persons who perform labor for, or under some bonds containing provisions for the pay- 


ferkTul public work, involving ton- 
struction of roads from clay, sond, 
and gravel was liable to corporation 
<*rnploved by contractor to test gi«i\ 

< I as required by federal cngiiicei 
even though testing involved some 
experience and skill as well as con¬ 
siderable phxsKal labor, corpora¬ 
tion being “person supplying labor 
in prosreution of work” wdthin stat¬ 
ute, 40 TTSOA % 270, and bond— 
American Surety r’o of N(W Yoik v 
U S ex rel JJarrow-Agee Labora¬ 
tories, C C A La , 76 F* 2d 67 
Sacistence of contract between ma- 
teiialman and contractor 
Tonli .ictoi's sun t\ cannot avoid 
liabilMv to ma tei i.ilnian on ground 
that tin ft nil act for the stone was 
not made with sufh materialman, but 
was nrid(‘ vMlh a thud person wIk'k* 
tb( litter \vrot( the contiactor that 
it had bf f 11 acting for such material 
man and after having been so m- 
formt'd the <ontrnctt)r treated the 
fontiact as on<‘ made with the ma¬ 
tt rialmnn—T'rodiiffus* Stone & (irav- 
el (^) v C^hieago Tlonding tSr Surety 
Co. 18r> NW 70*1, 216 Mioh 644 

65 Okl —Fuller v Frooks, 246 P 
U.0, 117 Okl 262 

66 Aik— Fitim (''isunltv & Surety 
Co V TTensUe 260 S \V 414, 102 
Ark 192 

Fla --I'^ulghum v State 100 So 6tl 
9j Fla 6CJ 

da—Whillfv V Frvant, 200 SK T17, 
50 (la Apf) 5S 

Kv Trinity T^mversal Ins Co v 
t*olur. 150 R W 2d 040. 280 Kv 261 
La Silver v Jlarnss, 115 So 280 
105 l^a 94—Silver v Tlarriss 115 
So 170. 105 La 8*1 
Mont—Lanstium v Zumwalt, 227 
V 20 5 7 1 Mont 502 
Neb—I’ttcr Kiewit Rons’ Co v Na¬ 
tional Suittv Co, 8 N W 2d 192 
Tcnn—Pan Ament an Petrtileum ('oi- 
poralion \ McQuarv, 51 S W 2d 
851 104 Term 610 

Tfx—Roval Indemnity Co v Cltiod- 
biT tfe Page, Civ App , 48 S A\ 2d 
1021 

Subcontractor supplying labor 

(1) In stinn tas(“^ the beni'fit of 
the bond has been held to extt nd to 
sub( ontrattors who tupply labor 
Ark—Kt rbv v Rond Inipiovem< nt 

Dist No 4 of Saline Countx, 2.51 
SW 2 50 159 Ark 21 
Fli --Jt'ulghum v State, 109 So 644, 
9i Fi i 002 

Onto—Melmijolilan Camaltv Ins 
(k) of Ntw York \ Dill 180 N JO 
47 124 Ohio St 536, 79 ALR 124‘» 

(2) In othtu cases it has hi licld 
that a subconti actor who merely 
supplies tht* lal>or ip not .sttuied h> 
thf bond.—Lincoln County v E 1 


Du l*ont De Nemours & Co , 32 SW 
?d 292, 221 Mo App 1183 
Iiabor furnished by state prison to 
« tjnlractor for constiuttion of road 
was within road contractor’s bond — 
State Prison v Massachusetts Pond¬ 
ing & Insurance Co , 136 S E 126, 192 
NC 391 

Work performed before contractor’s 
default 

Where highway contractor had 
theretofore indicated no dissatisfac¬ 
tion with subcontractor's perform- 
.lUf ( , sub( ontra< tor could recover on 
^ontiactoi a bond lor work performed 
bt tore highway commission took 
over Job because of contractor’s de¬ 
fault —Fidelity Casually Co of 
New York V Copenhaxer Contracting 
. 1(.5 SE 528, 159 Va 12(. 

That subcontractor pays part of 
premium for bond does not exclude 
him from beni'fits of bond —Whitley 
V Rryant, 200 SE 317, 59 (ia App 
5S 

Subcontractors expressly included in 
bond 

A bond condition<*d for payme nt of 
claims for labor and material inures 
to the bcn( fit of subconti at tor s whem 
Ihov are expiessly ineludcd—Tide- 
watci Const Co v Moproe County, 
116 So 209, 107 Fla 648 
Priority as between subcontractor 
and laborers and materialmen 
(’'luims of laborers and matcriul- 
nu n against .subcontractor t.ike 
f)T(<(dcn<t over claim ol subcontrac¬ 
tor against cemtmetor in thief m rr- 
‘■IHct to obligations of bond--!’^ S 
I' ich lity & (lii.ir intv Co v T?tn&on 
Hardware Co, ] ]2 So 022, 222 Ala 
42'> 

Law imposes no obligations on 
subcontractor toward surety except 
thos< arising out ol contract—Union 
Jiidirunitx Co v Kicks, 140 So 597, 
22 1 Ala 514 

67. IT S —Standard Ate ident Ins Co 
^ Simpson, CC’ASC. 01 F 2d 58!, 
(irlioiarr denied (Droliiui Con¬ 
ti k ling Co V Standard Act Ins 
(^) 51 set 12J, 290 US 68S, 78 

L Fd 59J 

\lci —IJ S Fidelity tSt (luarantv Co 
V Sinirnons, 131 So 731, 222 Ala 
(.1.9—Mcanphis Milling Fo v 

Southern Surety Co 123 So 43, 222 
Al.i 502—U S Fidelity iV. Guai- 
anlN Co v lb nson Hardware' Co, 
112 So 022 222 Ala 429—State 

tor P*-!' of AV.icl w^oi (li V Souther ii 
Sur»t\ ("o. 127 So 805, 221 Ala 
11! 70 A LK 296—1\ ttua v State, 
137 So lOO, 24 Ala App 525 
Aik—Arkfinsas Road Const C’o v 
iOvans, 2 {9 S W 726. 153 Ark 142— 
DliMi Const Co V Williams, 2.18 
S W 015, 152 Ark 414 
Cal—As.^ocialed Oil Co. v. Com- 
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marv-Peteraon Co, 163 P 702, 32 
Cal App 582 

Oa—Western Casualty Sr Surety Co 
v Fulton Supply Co , 4 S E 2d 690 
60 GaApp 710—Whltlev^ v Pry ant, 
200 SE 317, 59 Ga App 58 
Ind —Indiana Asphalt I'uving Co v 
Bergen, 11 N E 2d 68, 105 liid App 
250 

Mich—Smith v Costing, 203 NW 
in, 2 10 Mich 1 

Miss—Shuplrine v Jackson Equip- 
rni'iit & Seivlce Co, 3 50 So 795, 
108 Miss 464—Oliver Const Co v 
Dtinc v, 102 So 568 137 Miss 474 
Mo--State ex rcil Kingsley v Car¬ 
ter ville Const Co, 284 SW 150, 
220 Mo App 244 

NC—Ovc'rman & Co v Great Amori- 
ean Indc'inmty Co , 155 S E 730, 199 
NC 730 

Okl —Standard Ac cident Ins Co v 
Deep Rock Oil Corporation, OS 1’2d 
808, 180 Okl 260—Standard Aec i- 
dent Ins (J'o v Basolo, 68 1’ 2d SOI, 
180 Okl 201 

Pa—Kctivcr County v Franklin, 18 
Pa Dlst & Co 0 !5 

SC- -Miller v Cornell-Young Co , 171 
SE 790. 171 SC 228—Molonv cA 
Carter Co v Pinnrll & Harley, 169 
S E 283 169 S C 462 
Term—Soiithi'rn Const Co v Halli¬ 
burton. 258 SW 409, 149 Turn 

>19 — FLimbo V Naylor Engineering 
(.'o 10 Tenn App 203 

Tex—Hannah v Stephens, Civ App 

101 S AV 2d 823 

—Fide lity S C.isualty' Co of New 
York V Copcnhavi i Contracting 
(k) 105 SE 5 28, 159 Va 126 — 

C S Taick A .Sons \ Boatwright, 

102 S K .53. 167 Va 490 

WVa —Hihrirr v ElMisbfuh, 157 S 
JO 178 110 WVa 177 
29 C J p 613 note 75 

Mechanic, employed by liighway 
subcontractor to repair and keep In 
working condition fleet of trucks 
used in peilorming subcontract was 
an c'mplovee on the' job protcciid b\ 
sicitutorv bonds given liy contractor 
and .subcontractor—Gi'nc'ral Motors 
Truck Co V I’hilljps, 254 NW 580, 
191 Minn 407 

Although not ordered by contrac> 
tor, surety on highway conlractoi s 
boneJ IS liable for pro bup])lu's sold 
to subc ontr ictoi —IJ S Fidelity A 
(luariniy- Co v Ytilding Bros Co 
I >c'|) ir line nt Stoics 11 J So 170 22,5 

Via .307 

Tact that repairman contracted 
with husband of subcontractor did 

not in c vc lit n ( oy el y on ro.ad c on- 
tiac tor’s bond—Standard Accident 
Ins Co v Dodd, 142 So 574, 225 Ala 
285 

Surety is chargeable with notice 

w betln 1 road contrac tor possesses 
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ment of labor and material, it has been held that one 
not named as oblig:ce in the bond who performed 
work for the contractor is not entitled to assert any 
rig;hts under the bond,*® and in some cases U has 
been held that persons performing labor for or fur¬ 
nishing material to a subcontractor arc not protect¬ 
ed A subcontractor of a subcontractor'^^ and a 
materialman of a subcontractor of a subcontractor'^^ 
have been excluded from the terms of some bonds, 
although under other bonds laborers of a subcon¬ 
tractor of a subcontractor have been included 
One who furnishes material to a materialman has 
been held to be outside the protection of the bond 


Persons supplying material to a contractor en¬ 
gaged by the surety to complete the contract on de¬ 
fault of the original contractor have been held to 
be within the protection of the bond,*^^ although it 
has been held that the bond of the general contrac¬ 
tor docs not inure to the benefit of the contractor 
of the surety of a defaulted subcontractor 

IVho ts subcontractor, A subcontractor with re¬ 
spect to persons secured by a highway contractor's 
bond is one to whom the principal contractor has 
for a consideration let the right to do the work or 
a part thereof which the principal has contracted 
to do 


financial ability and net < ssary plant 
and (quipmcnt. or will bf compelled 
to sublet portion of contract—Over¬ 
man A. Co V Great American Indem¬ 
nity C^o, 1G5 SK 730. 199 NO 73G 
Towashly BUpplTliitf material 

A township owning a gravel pit, 
from which gravel was taUon by a 
subcontractor and placed on a state 
road built bv the principal (ontr.u- 
tora, who collected their full pay 
from the state, was entitled to re¬ 
cover the reasonable value thereof, 
not exeteding the amount agreed to 
be paid, Jn an action on the conlrae- 
tors’ bond given under Pub Acts 1905 
Mo 187 (Comp L 1910 § 14827 at 
F<‘q). although no contract approved 
bv the town board was executed and 
the township had no power so to con- 
tia(t, payment to the contiactora 
sufflclimtlv showing conversion of 
tin gravel into money, If It were 
necessary to waive the tort and sue 
in assumpsit—Holland Tp v T’akcft, 
197 N \V 525, 226 Tdich 2^4 
Contractor as snretj for subcoatrao. 
tor 

Highway contrnctor by virtue of 
strituloiy bond is suiety for auheon- 
lra( tors, sureties namid in bond be¬ 
ing suppUmentul surtties—Fidi lily 
A lieposit Co of Maryland v MoCbn- 
tu-Marshall Corpoiation, 171 A 9SJ, 

116 N.Ji:q 470. aifirmed 176 A 34l 

117 N I Kq 44 0 

Subcontractor’s bond as protection 
a^aiust claims 

Cent rm lor may obtain protei tion 
against such < laims by requliing a 
bond fiom the subcontractor—State 
for INe of W.tdhwortb v Southern 
Sur. IV Co, 127 So 806, 221 Ala 113, 
70 A L. H 296 

Hond of subtontiai tor see infra sub- 
diyl'^ion e of this section 

68. Ma£.s — Inhabitants of Town of 
N«>wbury v Hincoln, 177 N E 614, 
276 Ma'^s 14 5 

NJ—Skillm.m v U S Fidelity & 
Guaranty Co, 130 A 564, 101 NJ 
L,nw 611 

69. Ind—Miller v Slate, 74 N B 
260, 35 Ind App 379. 


Foraman or supsrintsndeat smploysd 
by subcontractor 

Mo-—Missouri State Highway Com- 
mlsHion to Use of Ormtad v Coop¬ 
ers Const Service Co, App, 268 
SW 701 

Tenn —Southern Const Co v Halli¬ 
burton, 258 SW 409, 149 Tenn 
319 

Cost accountant, comxulssary clsrk, 
and superintondent of entire subron- 
traclois of a highway subcontractor 
wore not such laborers or emplovees 
as Were entitUd to recover arrear¬ 
ages of salary due them from the 
general contractor and surcl\, under 
Acts 1917 c 71 I 6—Southern Const 
Co V Halliburton, mipra 
70i Tenn-~ran American Hetroleum 
Corporation v McQuary, 51 S W 
2d 854, 164 Tenn 646—Southern 

Con.st Co V Halliburton 258 S W 
409, 149 T« nn 319 

71. K^ —Mason Const Co v Kos- 
mos Toitland Cement Co, 59 SW 
2d lOlG 218 Kv 782 

72 Mich—Williamson v William- 
'jon J47 N \V 704, 262 Mich 401, 
89 A H R 44 2 

73 ns—Northwest Roads Co v 
Clvd< Fquipnienl Co, (H’A Or , 79 
F 2d 771 

Hi—I Walts Kearny & Sons v 
Pcrr> 141 So 13, 174 Ha 411 
One who supplies meat and provi¬ 
sions to a eaten r who furnished 
nn ells tu the coiitrai tor’.s emplovees 
IS not secured by the bond—Slate v 
Warren Const Co, 276 P 260, 129 
Or 58 

74. Ala—U S FJdellly & Guaranty 
Co v Ycilding Bros Co Depart¬ 
ment stoies, 143 So 176, 226 Ain 
307 

75. W Va—Rosenbaum v Price 

Const Co. 184 SB 261, 117 W Va 
160 

76. Or—Fitzgerald v Neal, 231 P 
645, 650, 113 Or 103 

SC—Miller v Cornell-Young Co, 
171 SE 790. 171 SC 228 
"Subtontractor" dofinod 

Generally see Contracts S§ 1, H 
Mechanics’ lien statutes see the C 
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J S title Mechanics* Diens 9 98, 
also 40 CJ p 140 note 15 et seq 

CTLalmaut merely hiring’ out taaaxs 

and equipment was not subcontrac¬ 
tor, and could not recover again*»t 
surety on highway contractoi’s bond 
—A L Mays & Sons v Rickerson, 
Ha App, 142 So 183 
Joint adventurer or subcontractor 

(1) Corporation contracting to do 
oiling work for contractor con'^truc - 
ting roads for county was "subcon¬ 
tractor” within bond to pay labor 
and material claims, not "joint ad¬ 
venturer,” not ^withstanding contract 
provision for sharing of profits — 
Tidewater Const Co v Monroe Coun¬ 
ty, 146 Ho 20,9, 107 Fla C48 

(2) Agreement bv which bank offi¬ 
cers were to obtain financial backing 
for highway contractor in connec¬ 
tion with construction Job in (onsul- 
eration of contractor's award of 
bridge work to one of officers at cei- 
tain pri( e and of division of net 
profits from fonslruclion Job did nut 
c reate partnership or joint enter¬ 
prise, but was unilateral contrrut 
to share profits for fii'aneial assist- 
an< as regards right of a'^signee of 
u/lu cr to whom bridge work was 
awarded to enfon e Miboontractor’s 
claim against surety on contractors 
bond, and failure of bank officers 
to obtain financial Ixu king did not 
deprive ignee of ofTKor to whom 
bridge work was awarded of right 
to enforce subcontractor’s fhnm 
against surety on contractor’s bond 
—Carry v Dufiin, 195 NK 611, 290 
Mass 398 

Bdaterialmau. or suboontraotor 

(1) The test as to whether one 
who sues on a c'ontraetor’s bond for 
stone furnished to the conti actor 
was a materialman or a subcontrac¬ 
tor IS wliether he undertook lu per- 
forrn any part of the contractor's 
contrac t —Producers' Stone & Gravel 
Co V Chfeaco Ponding A Surety Co , 
186 NW 703, 206 Muh 644 

(2) Company contracting to fur- 
ni.sh all Band to be used by contrac¬ 
tor in construction of paved high¬ 
way for state was a "fluboontractor/' 
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(3) Claims Secured 

(a) In general 

(b) Equipment, tools, and appliances 

(c) Other claims 

(a) In General 

What claims are covered by a hiflhway contractor’s 
bond conditioned for the payment of claims for labor, 
material, and the like depends on the terms of the bond 
and statute 

The courts .ire not entirely in accord as to what 
claims arc covered by a bond of a highway contrac¬ 
tor conditioned for the payment of claims for labor, 
matcri.il, and the like Whether a particular claim 
IS covered by the bond depends on the terms of the 
Ix^nd and of the statute where the statute is regard¬ 
ed as jjart of the bond It is to be noted that the 
terms rif the statutes and the bonds given imrsuanl 
thereto vary in the different jurisdictions, and that 


cases from other states, or even cases within the 
same jurisdiction under a prior and different stat¬ 
ute or bond, are not necessarily controlling'^* 

In determining whether a particular claim is cov¬ 
ered by the bond, some courts adopt a liberal con¬ 
struction of the statute and bond,®® while others 
construe the undertaking of the surety strictly 
Where the particular claims for which the suiety is 
liable are specified by the statute, items not enumer¬ 
ated by the legislatuie should not be included by 
the courts under the guise of giving the statute 
a liberal construction 

Materials, supplies, etc, genet ally The word 
'‘materials,” as used in the statutes and bonds of 
highway contractors, has been held to signify things 
furnished to a workman or artisan to be used in his 
work “Materials” is a narrower term than the 


as as a materialman, notwith¬ 

standing sand wa*^ sold at a certain 
rate per squaie yard of pavement — 
Standard Afodent Ins Co v Deep 
Rock Oil Corpoiation, 68 P 2d 808, 
180 Okl 260—Standard Accident Ins 
Co V Hasolo, 08 T 2d 804, 180 Okl 
261 

(3) Person contracting with con- 
trdftor to furnish crushed rock, need¬ 
ed in pi'rfoimince of county road 
conslriK tion contract, was not “.sub¬ 
contractor" but “mati rialman," re¬ 
gardless ot whether rock was a\ail- 
able as commodity in open market — 
Northwest Hoads Co v (M\de Kquip- 
ment Co, C C A Or , 79 F 2d 771 
Superintendent or enhcontractor 

T^eison in charge of concrete work 
on highway <onstiuction job was a 
“sub( onti actor" and not a ‘superin¬ 
tendent”, and hence ;:,uch person’s 
claim for labor was covered by con¬ 
tractor’s bond guaranteeing full pay¬ 
ment of claims of persons supply¬ 
ing labor and materials in prosecu¬ 
tion of woik, notwithstanding such 
person was paid thirty-five dollars 
per week during period consumed in 
completing; contract, and that bal¬ 
ance of his compensation was to he 
a ijcicentagc of contrac tor’s net piof- 
Us—Trinity Universal Ins Co v 
Coker I.'IO S \V2d 610, 28G Ky 261 
Subcontractor as contractor’s afiTAut 

Attci execution, and county com- 
inisTloner’s approval, of contract be- 
twien corporation, previously award¬ 
ed contract by county for construc¬ 
tion of highway, and person for 
wnom corporation acted in bidding 
therefor, that he should do all work 
and furnish materials necessary to 
perform construction contract, lake 
it over, and assume all obligations 
thereunder, he was not contractor’s 
“agent” within provision thereof that 
flubcontrac loi should be considered 
contractor’s agent, so that his em¬ 


ployee could not recover, as third 
tv bencficiarv iindc‘r such provision, 
from contractor nnd surc'ty on its 
bond for h'luling and spreading grav¬ 
el—Hazaid v C JO O’Neill Co, 108 
V 2d 660, (5 Wash 2d 667 

77. Ala—Union Itu^c rnnlly Co v 
TTandley 121 So 876. 220 Ala 292 
“Couflict of oplXLlon in a great 

measure Is due to the different stand¬ 
ards of interpretation ajiplic'd to the 
contract of the surety Some courts 
have construed the contract strictly 
in favor of the suietv, others have 
applw'd the rule appropriate to me¬ 
chanic’s lien statutes, while a great¬ 
er number, especially in later cdscs, 
have adopted the rub that such con¬ 
tracts should be liberally construed 
in favor of the persons for whose 
b( ru fit the bond wuis given "—J F 
Tolton Inv Co v Maryland Casualty 
Co, 293 P 611, 612, 77 Utah 226 
Authorities exhaustively reviewed 
Wvo—Franztn v Southern Surety 
Co, 246 P 30, 35 Wyo 15, 46 A L 
R 496 

78. N D —Yai ger v Dakota Trust 
Co, 215 N W 209. 55 ND 535 

Pa—Commonwealth v Union Indem¬ 
nity Co, 149 A J70, 299 Pa 14.1 
Statute as pait of bond see supra 
subdivision a of this section 
Fundamental test must be what 
the partic s may b«* fairly held to 
have* had in contemplation at the 
time of the execution of the contract 
and bond—Western Material Co v 
Enke, 228 NW 386, 66 S D 302— 
Dennis y Enke. 224 NW 925, 55 S D 
15 

Form of bond may be considered 

to determine legislative intent in pro¬ 
viding that bond should cover ma¬ 
terials furnished in construction — 
Dingier v Andrews, 10 N E 2d 1021, 
56 Ohio App 487 

79. Minn—Geneial Motors Truck 
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Po V I'hniips. 251 N W tRO, 191 
Minn 467—Clifton v Norden, 226 
NW 940. 178 Minn 288, 67 ADR 
1227 

Ohio—.Standard Oil Co v De^troit 
Fidelity & Surc'tv Co, 157 NE 418, 
2 4 Ohio App 237 

W Va—Julian v Cavin, 162 SE 318, 
111 WVa 39.’3 

80 . Ala—State, for Use of Wnd- 

worth V Southern Suiety Co 127 
So 805, 221 Al.n 113 70 ADR 

29G 

Cal—A D Young Machinery Co v 
Cupps, 2 P 2d 321, 213 Cal 210— 
McCormick Sac Itzc i ('o v llaidlcn, 
6 P 2d 2.55. 119 (^al Api> 96 

Ga—American Suiety (’’o of New 
York V Koeliring Co. 162 S 
840, 44 Ga Api) 769 

NC—Overman & Co v Maryland 
Casualty Co, 136 SE 250, 191 N 
C 86 

Ohio—Dingier v Andiews, 10 N E 2d 
1021, 56 Ohio App 487 

Federal statute 

US—American Surety Co of New 
York V U S cx rel Ran ow-Agee 
Dabora tones, CCA Da, 76 1" 2d 67 

81 . Iowa — (\>on River Co-op Sand 
Ass’n \ McDougall Const Co of 
Sioux City, 244 NW 847. 21.5 Iowa 
861 

Da—Hester v Moody &. Stewart, 134 
So 690, 172 Da 510, levcrsing 130 
So 254, 16 Da App 177 

82 . Mo—St.ite ex rel and to Use 
of Worthmann v Gillioz, App, 60 
S W 2d 696 

83 . Da—Interstate Wholesale Groc¬ 
er Co V I’rutsrnan. 1 I.a App 731 

‘Material’’ dc>finc‘d generally see* the 
C’ J S definition Material, also 39 
C J p 1386 note 14 et seq 

comprehensive definition of ma¬ 
terial is found in Fulp and lanville 

V Power Co, 72 SE 869, 157 NC 

154 The court held that material 
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word “supplics”^^ and both terms arc to be distin¬ 
guished from the machinery, tools, and appliances 
constituting the gcncial or permanent ])lant of the 
contractor 

The bond does not cover all articles or materials 
furnished to the highway contractor or subcon¬ 
tractor The ni.itcnals must be necessary to the 
proper jiei foinnince of the contiact^” or at least 
reasonably regarded as within the contemplation of 
the parties,aiul must be furnished for use in the 
execution of the conlract^"^ wdiicli the bond purports 


to cover A claim for material furnished to the 
contractor prior to the execution of the contract for 
the construction or improvement of the highway 
usually IS not within the boiub'^i although a bond 
may cover claims for materials furnished prior to 

Its execution 

While there is authority holding that a claim for 
material does not come within the bond unless the 
matirial is used in the construction of the road in 
a physical sense,as a general rule materials, sup¬ 
plies, etc , need not be actually incorporated into the 


‘is HcunflhiTiK ttuit IS rnnsuiutd in 
tlir use, ns t oal, fui instanee, ot la¬ 
bor p« rformc rl or is su'di 

m.itciinl as fjocs into and mak<‘s part 
ot the lealtv, oT tlu* piodud, in sin h 
a wny as to Ik' indn lliipuisbnble 
from thr mass as tinilw'i put into a 
bulldinK'. oi tot Ion thiit is inanufac- 
tuied’"—Jtnkins Ilardwaia (’o v 
Glol»o Indciunilv Co. 170 SE 6in. 
(.44, L'Of) NC isn 
Definition by parties 

(J) Tbo parties in thoir eontracl 
may define the woid ‘ matf'rial” as 
includinA aitieles not iisuallv tlassi- 
fled as inateTinla or supplita and by 
an e‘Vpr(*ss in< oi poration Iw n fe renuN* 
Uu* l.roidenfd definition may be* car- 
ri(‘d into tho bond --WesKrn Steel 
Caslinj? Co v Edland. 61 T 2d 155, 
187 \Vash 666 

(2) Validity of extrastatutory con¬ 
ditions ireiieially see supra subdivi¬ 
sion a of this se'C'tion 
84 . Mont'-Garv Hav Grain Co 
\ Fieb litv & Tk posit Co of Mary¬ 
land, 255 I’ 722 70 Mont 111 
SD—Finth V Enke 222 NW 657, 
51 S D 164—Mnieh v Butle'r, 220 
N \V 46J 5'i SIl 170 

86. Fla—Murphy v State ex rel 
Gtm Citv lUiilders' Supply Co, 155 
So 122 115 Fla 162 

Eeuiipineiil, loe.ls and appliances sen 
inlia sulidivisjon c (3) (b) of this 
ace lion 

Determination of nature of article 

(1) Tlie test of w’bet tier a nlven 
IhiuK (onstitules a “suppU” or 
"e^qinpiuciit” witliin stalutt's relntinj; 
to public contiaetois’ bonds is 
wiictliei the artie I<* luinis a pait of 
the linishtd stiiuluTe, and in addi¬ 
tion if, allbousb such llnnijs do rn.t 
btcom<' a phAsieal part of liie finished 
product, sliuc^ure, or improveniiuit 
they are entirely consumed in the 
eouise of Iht eonsinntion th< y ai<' 
"supidies” and not “cMjuipnienl ”—U 
S Fidelity iS, GuaTaiU> ("o v Fee- 
naughty Matbiruiy Co, 86 1* 2d 1085, 
197 Wash 569 

(2) “There are eertain definite 
prlneuplcs wliKb aid in determining 
whether given articles are to be clas¬ 
sified as mateiirils or tt.ols, unple- 
nienls or equipmi iit The dc<isions 
in this state seem to plotted upon 


the* theoiy that nialtuial consists e>f 
sin h aiiielts as (1) arc nettssatv 
and indrspensahh to the pet form- 
ante oJ the contract, (2) which the 
pa)li(‘S must rtasonaidv (onltmplale 
will he‘ int orporated into the w'ork or 
be consumed m the performance of 
the contiact, and (>) which lose 
then id< ntitv in Ibc flr.ished i.roduct, 
so as to be indist inguishahle from 
the mass”—Jenkins Haidware Co v 
Glol.e Imbmnily Co, 170 SE 643, 
64 1, 205 N C 185 

(3) Wliether paitieular articles 
constitute ‘materials anel supplies” 
within the bond or ‘‘tqirpmcnl” must 
he determimd actoiding to their in- 
h(‘renl nature and the puipose for 
whieh 1he\ were procured and not 
by the circumstance alone that they 
do or do not outlast the Job 

Ala—United States Fidelity & Guar- 
ant^ (^o v Henson TFardware 132 
So 622 222 Ala 4 29 
Fla —Murphy v State ex rel Gem 
City Huildf'rs’ Supply Co, 155 So 
12‘», 115 Fla 162 

(4) Good faith, as well as the in- 
heient nature of permanent articles 
pint based hv highway coni i actor, 
must he considered In determining: 
whether they ai< “supplies” with¬ 
in (outrat tor's l.ond or ‘eejuipmeni” 
— IT S Fidelity & Guaranty Co v 
Yrilding Bros Co Dipailment 
Stores, 14 1 So 176 225 Ala 3(»7 

86 All/—National Surety Co v 
Arizona Grotorv Co, 259 P 401 
259 Aiiz ’.99 

Material fniniished snheontraotor 
free of ciiaigre 

Jiigtiwav «out I actor and sur(*tv 
were not liahh lor rock furnished to 
suhe ontiae toi anti used in the work, 
w'he’Tt It appe.iitd that sul.t ontiactor 
hid contrul with claimant under tiie 
terms of which the rt.tk was given to 
(he suht ontiiu (or free ot < liar ge , 
notwithstanding the' suht ontiae^lor 
hitiulu'd Its tout I act in otht'p par- 
tie iib'is anil i*- li ible for dam.isi's — 
Soiilbein Const Ce^ v J l.illi l)UT ton, 
258 SW 409 149 Tenn 319 

87. N C—Overman & Co v Mary¬ 
land Casualty Co, 136 SE 250, 193 
N C 86 

I’a —Commonwc'allh v R L. Honham 
Co, 147 A eil 297 Pa 514 J 
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88. SD—Finch v Enke, 222 NW 
657, 54 SD 104 

89 Ind—Ohio Oil Co v Fidedilv & 
Deposit Co of Mainland, App , 42 
N E 2d 406 

Or—State v Johnson Ctmtrae t Co, 
253 i’ 520, 120 Or 633—Fitzgerald 
V Neal 231 V 645. 113 Oi 103 
“In and about the constmetion” 
Tonn—Raml.u v N.iylor Engineer¬ 
ing Co, 10 Tenn App 203 
Shipping: material to third person to 
replace material bon owed 
Finn selling rnatrnal to highway 
contractor and shipping it to anotlier 
to replace" materials rontractoi bor¬ 
rowed was not protec-Ud by contrac¬ 
tor’s bontl prot<*cting those supplv- 
ing labor and matenals - H D Sm*l- 
son & Co V P. G Hill iV. Co , 146 S E 
13.1, 196 NC 494 

If the materials furnished are neo. 
essary, liability is established — 
State* for Use and Dt'ru'lit of State^r 
Motor Co V Metropolitan Casualty 
ins Co of New York. 2b P 2d 1094 
115 Or j67 

Subsequent agTeement or extension 

W’hi'Te* tlic c'ontract provided that 
li should in( Uide the jiror^osal, plans, 
specifications and eontr.id bond also 
any .ind all suTirib'ine ntal aj-reements 
reeiiiired to complete the eousfruction 
of tlie road, the liond covered all 
agi(« Hunts for the* c oust ruel ion and 
completion, including (‘Xle nsions and 
enlargements, of the pi()3'*et— V S 
Ful(‘litv & Guaranty Co v' Andalusia 
Mtg (’o, ID So 18. 222 Ala 617 

90. T\i—Commonwealth, to I’si of 
Sgcirlat, V IJlockhergc r, 188 A 52 1, 
3J4 Pa 370—Commonwealth v 
TT.irttoid Aecident & Indeunintj 
Co, 160 A 113, 306 Pa 513—Com¬ 
monwealth V R D Honham Co, 
J47 A 611, 297 i’a 514 
91 \\ ash-- Western Sl(*e*l Casting 

Co V Edlarid, 61 P 2d 155, 187 
Wash 666 

92. Pa—Ml Le hanon Tp , Allegheny 
County V Me‘tr opolilan Casually 
Ins Co of New York, 161 A 632, 
106 T’a Super 209 

93. U S —Hoehevar v MarylaneJ Cas¬ 
ually Co, C C A Ohio, 114 F 2d 948 

“In the construction of the road” 
Whe're the condition of the bond 
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completed work in order to be covered by the 
bond,^^* but it is sufficient if the materials necessary 
to the performance of the contract contribute to the 
imiirovemcnt directly by physically goinf^ into the 
construction, or indirectly, by being consumed or 
used in the construction The materials generally 
must be consumed in the performance of the con- 
Iract'^® or practically consumed,although it has 
been stated that it is not necessary that the materials 


or supplies be totally used or consumed ^8 Where 
the materials and supplies are not used on the job 
but are otherwise disposed of, a claim for the price 
IS not within the bond,^^ although it has been stated 
that where material, reasonably fit and ordinarily 
required for the performance of the contract, is sold 
and delivered to the contractor in good faith, to be 
used .ind consumed in the work, liability on the bond 
attaches notwithstanding the contractor does not 


a,s prtstnbid by statute is to pay 
for male rial rurni^hc'd "in the con¬ 
strue tion of the load,’ the materi¬ 
al must be incorpoiatod into the 
highway In the physical sense — 
Standard Oil Co v Dt'tioit Fidelity 
& SuTctv Co, 157 NE 418, 24 Ohio 
App 217 

94 . Ala—U S Fidelity & Guaiantv 
Cfi V Yeildinp Eros Co Depart- 
mtnt Stores, 143 So 170, 225 Ala 
307 

l)('l—Warner Co v Sc hnonmakcr, 
171 A 4 49, 20 DelCh 1(.5 
Idaho—State v Storm, 287 P 680, 
40 Idiho 216 

NC—Standard Sand ^ Gravel Cor- 
poiation y McCiay, 131 SE 751, 
101 N C 313 

Oi - Slate for Use and Penetlt of 
South(‘in Pac Co v Amcncan 
Surc'tv Co of New Yoik 44 P 2d 
1079, 150 Or 236 —State, for Use 
and r><ncrit of Stater Motor Co 
V Metropolitan C'lsi.altv Ins Co 
of Ntw York, 20 P 2d 1004. 14 5 Oi 
367 

—Pambo V Naylor EnRinccntifi 
Co 10 Tenn Apj) 203 
20 C J p 61 1 n(»te 74 

In Fonnsylvama 

(I) lliuic'r Act of lune 26 1031, P 
Ul ISS 10 I’S 142, the bond is oon- 
ditiomd tor the T>ronipt pri\rnent of 
all rnaPrial furni‘^bed and labor sup¬ 
plied or Txrformed "m tin jirosrc u- 
t u)n ol the \vork, wlndhc r or not tb< 
said malc'riil or labor enter into and 
lies cuiie (omi)onint parts of the work 
or impioviinent e ont( mpla ted’’— 
Conimonw e iltb to LTse of Atlantic 
Ilttimnj^ l^) y C’n cone, 173 A (»1J, 
MG r.i 111 

(J) Uneh r former statute.s a e hum 

for nmPMi Js lurnished did not < onie 
witbin the bond unless .such matei lals | 
1 m < anu a eoinponeiit pari of the \ is- 
ibli wcsok contracted to be dont — 
Commonwe.r^Lb v XUiion Inehuiinity 
Co. 140 \ 170, 299 Pa 14J--Com- 

monwiallb to Use of Gar man v A 
Slrvkt'i, Ini 171 A 20S, 112 I"a 
Super 44 0—Cooirnonwealth v /Etna 
Casually A Suiity Co, 101 Pn Super 
311—11 11 RobfPson (\) V Globe 

Indemnity Co, 77 I’a Super 422—20 
CJ p 61'I notes 70-73 

(3) Tb(‘ words “prost ciition of the 
work" in Act of June 20, 1931 are 
broudt r in tlielr impl nation than the 
words "consLi uction of the highway” 


used in former statuti s —Common- 
we^alth to Use of Atlantic Refining 
Co V Ciccone. 173 A 642, 31t» I’a 
111—Pennsylvania Turnpike Com¬ 
mission for Use of Euiemillor, 89 
PittsbEogJ 477 

95 . Ala —Stale, for Use of Wads¬ 
worth V Southern Surely Co 127 
So 805, 221 Ala 113, 70 A I2R 206 
—Union Inch mnitv Co v Handley, 
124 So 876, 220 Ala 292 
Ariz — National Suit tv Co v Ari¬ 
zona Grocery Co, 250 p 404, 259 
Amz 300 

Cal—A Young Machinery Co v 

Cupps 2 P 2d 321, 213 Cal 210— 
McC^'ormick Saeltzer Co V TTaidlen, 

6 P 2d 255, 110 Cal App 06 
La—T^ou’-iana Highway Commission 

V M<(\ain, 1 So 2d 54 5. 107 La 350 
Mo—Wiss V Koval Indemnity (^o , 

282 S W 164, 210 Mo App 568, fol¬ 
lowed in Canton Co-opeiative Ele¬ 
vator Co V Royal Indemnity Co, 
*’82 SW 160, and Hetzlor v Roval 
Tndi mnitv Co 282 SW 160 
Mont—Garv Hav A Grain Co v Fi- 
delitv’^ A 1)« pot|( Co of Maivland, 
255 P 722, 79 Mont 111 
Okl -Fuller V IJrooks, 216 P 369, 
117 Okl 252—W R Pickering 
Lurnbi T Co v Fuller, 244 P 760, 
117 Okl 51 

Or—Slate for Use and Iknefit of 
Stall T Motor Co v Metiopolilan 
C^isualtv Ins Co of New Yoik, 26 
P 2d 1004. 14 5 Or Jl.7 
Ti X - U S Fidelity Ac Guaiantv Co 

V Heiifierson tViunly, Com App 
276 S W 203, nrtirniing. Civ App , 
25 4 SW 835. and motion ovtr- 
niled. Com App, 276 SW 11PJ 

"Wash —IT S Fidelity' A Guaiantv 
Co V Feen nightv ATui hiiiei \ Co, 
85 P 2d 1085, 197 Wash 569 
Wvo—l^’ianzen v Soul In in Sure tv 
Co 211. P 40 35 Wvo 15, 46 A L 
R 100 

In Massachusetts Stl022 c 416, 
amending Gen L t 10 39, bv intir- 

polatmg the woids “or einjilovi d" 
after Lht words "mater lals used ’ had 
as its purpo.si a bioadtinng ot lh( 
wolds mitiiials useil" so as to in- 
iluile maleiials which weie not in- 
loiporated as a part of the Imisbed 
woik but which were iiicessaiv lo 
the prosecution of the worl and 
when "used" were consumed or made 
so worthless as to lose tluir idi n- 
titj —Ainerii an Casting Co v C^oin-| 
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monwealth, 174 N E 174, 274 Mass 
1 

9S. US—Marv'land Casualty Co v. 
Dul iney Lumber Co , CCA Miss , 
2> F 2d 378 certiorari denied Rank 
of Ruleville V Maryland Casually 
Co. 48 set 560, 277 US 598, 72 
I. Kd 1007 

Miss—MiElrath Ar Rogers v W G 
Ivimmons & Sons, 112 So 161, 146 
Miss 775, suggestion of error over¬ 
ruled Ml Elwratb Ar Rogiis v W 
G Kimmons A: Sons, 112 So 680, 
146 Miss 775 

Or- St,ill V Johnson Contract Co, 
253 P 520, 120 Oi 633 
Equiprmnt, tools, <ind appliances sec 
infia subdivision c (3) (t>) of this 
section 

Mere temporary use of articles on 
higbuav proji ct will not under 
bondsrni n on highway < ontrai lor’s 
bond linl.le therefor- Singtr v' \n- 
nlston Hardware Co, 13 { So 010, 222 
Ala 620 

97. Del —^Warner Co v Sehoon 
maker, 174 A 440, 20 Del Cb 105 

98, SC—Anifrii.in Hard are A 
Equipment Co v Detroit Fidelitv 
A Sun tv Co, 156 SE 770, 159 S 
C 26 1 

Wliotlier or not articles are worn 

out on tbi job they are stiured hy 
the itond while they have been pui- 
I tuised for Use on the job and are 
])rimarilv so used—Singi r v Annis¬ 
ton Hirdw.iie Co, 133 So Oil), 222 
Ala 620 

99 Mub—I’, ople V Roves &■ RJand- 
lord Co 102 NW 787. 222 Mub 
8 

Or—Stale V Johnson C’ontrait Co, 
25 1 r 520 120 Or 6)3 
J’a—II 11 Robiitson ("o v Globe 
Iiidi mnitv Co 77 J’a Super 1*2 
'fix - U S 6 ''kI< illy A Guuaalv 

V Te .J-, I’owder Go Gl\ App Sv 
SAX Jd 5’’2, irioi refustal 

Mateiials used also on other project 
La —O'emu'ssi i-Aikcin^as Gravtl Co 

V i 1 u v I v A Joins At)P , 147 So 
73*1 arai nded 151 So 115 
Matciialman pennittin£r wateiials 

famished to be sold at public sale to 
loniracloi’s eveculion iitiJitiu loiild 
not recover therefor undi i bond — 
(’’onimonwi alth v ^Etna (Gsualtv A 
Surety Co ol Hartford, Conn, 163 
A 530, 309 Pa 263. 
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use or consume the material wholly or exclusively, 
in the performance of the contract.^ 

Labor claims generally In some cases the word 
‘Mdhor/’ as used in the statute and bonds of high¬ 
way contractors, has been held to mean physical 
or common labor,^ although services performed by a 
laborer may constitute “labor” notwithstanding he 
combines his labor with his own equipment ^ In 
other cases the courts have declined to confine the 
term to physical or manual labor,^ and include la¬ 
bor performed with the aid of hor^es, tractors, and 
other mechanical equipment ^ 

The labor performed must be necessary to the 
performance of the contract® and must be tier- 
formed in furtherance thereof^ The bond should 
not be interpreted so as to cover labor cl.iims aris¬ 
ing after the work is abandoned, rilthough undtr 
siiccial facts and circumstances lialnlity on the bond 
may arise ® 

It is not necessary generally that the labor go 
dirtctly into the work,^ but it is sufficient if labor 
necess.iry to the completion of the work mateiiallv 
contributes to its firogress and completion A 
claim for labor tier formed m<iy come wntliin the 


bond although it was performed at some distance 
from the site of the work.^i 

Mechanics* lien statutes as affecting claims. In 
determining whether a claim is covered by a bond 
for the payment of claims for labor, material, and 
the like, the bond may be held to embrace at least 
such claims as are lienable in the case of private 

construction,^2 and it has been said that the bond 
should afford no greater security than the mechan¬ 
ics’ hen statute gives in the case of a private con¬ 
struction However, it has also been held that 
claims under the bond are not limited to such claims 
as are lienable under the statute 

(b) Equipment, Tools, and Appliances 
A claim for the price of machinery and appliances 
constituting the general equipment of the contractor 
ordinarily Is not within a labor and mateiinl bond of a 
highway contractor, although some courts have allowed 
claims for rental of equipment and for Incidental repairs 
to the equipment 

A highway contractor’s bond conditioned for the 
payment of labor, material, tiiid the like, oiilmarily 
does not include a claim for the price of tools, im¬ 
plements, and machinery constituting the gem red or 
])ermanent equipment of the contractor oi subeon- 
tiMctor,^® which are not consumed or worn out in 


1. Nr— VVilson-Stanu‘\ GroffryTo 
V lloss 138 KN r»37. 194 NT 100 

Snlirogration to claims of laborers 
Tiri^ < Dinpany tould n (o\ er on 
suliToK-atioii thpory ayainst statutory 
bond (‘ntored into l)V sun tv of hirJi- 
wnN contractor with state which was 
conditioned on pcrformanri' of oon- 
tracl, d( fininK m itorials as inc ludinM: 
pqull>mcnt or matcrails used or < on- 
flunicd In performance of work, for 
tirrs sold to contractor for em¬ 
ploy! es althoiij;h tir«*s wore not used 
on work whore cost of tires was 
ohar^fcd apninst employees’ wa^^cs 
since ernplovecM had riRht of re(’oursf 
for Waff'S on bond—Western Steel 
Ca^sling Co V Edland, 61 P 2d 165, 
187 Wash 666 

2. Mo—Lincoln County v E I Du 

Pont De Nemours Au Co. 32 S W JJ 
291’, 224 Mo App 118!—Missouri 

State Iliffhway Commission to Use 
of Onst(‘ad v Coopers C\)nfcit Serv¬ 
ice Co, App, 268 SW 701 

Okl—(h een Cunsl Co v Chorn, 46 
l'2d 499 173 Okl 85 
"Lahoi" definid fi:enerally see the C 
JS (hOnition Labor also 35 C T p 
922 nott 86 et seq. 

3. Mo- State ev rel and to Use of 
WinehreniK r v Detioit Fidelity & 
Surety (‘o. 32 S W 2d 572. 32C Mo 
684, 71 ALII 1131, afTiimine, App, 
300 S W 833 

4 . Arohitact or other skilled person 

who actually superintends the w^ork 
is performing labor.—American Sure¬ 


ty Co of New Voik v U S rt 1 
linrrow-A^ce Labointories, C C A La , 
76 F 2d 67 

5 in a -Fi’hnmni v State, 100 So 
64 i. 92 Fla 6(.2 

6. N(^- f)\(Tmant^ Co v Maryland 
Casuilt\ (n>. 1.36 SE 250. 103 N 
C 8G 

7. Or—Fitzgi raid v Neal, 231 P 
615. 113 Oi 103 

8. Minn—Haiistn v Hemer, 200 N 
W 830. 160 Minn 45 3 

Extrastatutory compensation for 
failure to pay wages 
A highway contractor’s surety was 
not bound to pay a laboiir wages foi 
fifteen da>s altei he ceased to work, 
merely l»ecaufc.e his wages were not 
1)1 id when demanded for the provi- 
‘^lons of L 1019 c 176 cannot be read 
into the bond, and only the contrac¬ 
tor emploMng the laborei is liable 
for the extra compen*-.!lion, which is 
in th!* nituie of a penalty imposed 
for his failure to pay wages as re¬ 
quired by law — Hansen v Kcmer, 
supia 

9. IT S —American Surety (\> of 

New Yoik V U S , cx rel It.srrow- 
Ag( e Lahoratoi le.s, C C A La , 76 

F 2d 67 

Or—State to Use of Jones v. Peak, 
18 P2d 203. 141 Or 481 

10. Del—State v .^tna (''asualty & 
Surety Co , 146 A 172, 4 W W Harr 
158. 


11 . D(‘) —St ite V yEtna Casualty & 
Surety C'o , supra 

12. Ohio—Lingler v Andrews, 10 N 
E2d 1021, .56 Ohio App 487 

13 W Va—nosenhaum v Price 

(Vui t (V). 184 SE 261. 117 W\ . 
1()0 -Alarton Motor (\) v Fichlitv 
«Sr Cnsuill\ Co of w Yoik, 152 
SE 860 109 W Va 6/ 

14. Idaho — State \ Storm, 287 P 
689 49 Idaho 246 

Aid -I^ondon .‘t L.anrashire Inch m- 
iiily Ciy of Anurica v Stat« 138 
A 231, 1 53 Md 308 
Okl —Eagle Oil Co \ Altman 263 1’ 
666, 129 Okl 98—Fuller v IJiooks, 
246 P 369. 117 Okl 252 
Wyo—Franzen v Southern Suicdy 
C’o, 246 P ’JO, 3.5 VVyo 16, 4G A L 
R 4 96 

G-ulde to Interpretation 

The presence or absence of a right 
to asseit a mcfhann’s or mateiial- 
maii’s lion is no more th.in a guide 
to interpretation—M issaehusotls 
Ponding & Insurance Co v C B 
Duff & Co, 87 SW2d 363. 261 Ky 
255 

15. US —American Liability & 

Surety Co v. IRuefleld Supply Co , 
CCAWVa, 70 F 2d 187—AJary- 
land Casualty Co v Ohio Kiver 
Gravel Co, CCAWVa, 20 F 2d 
614, rehearing denied 21 F 2d 744, 
certiorari denied 48 S Ct 167, 276 
US 670, 72 LEd 431 

Ala.—U. S Fidelity & Guaranty Co 
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the performance of the work and which arc avail- claims for furnishing tools, machinery, or equip- 
able for work on other projects,although the ment as well as for labor and material ^8 

fact that the general equipment is partially or to- According to some decisions a claim for the pur- 
tally worn out, or consumed on the particular work, chase price of equipment is allowable under the 
IS not the test A claim for the purchase price of bond where the equipment was purchased for the 
permanent equipment does not come within the bond, particular job,^® at least where it is entirely con- 
although the bond is conditioned for the payment of sumed on the job except for normal salvage \al- 


V Andalusia Mf& Co, 134 So 18, 
222 Ala 637 

Ariz—National Surety Co v Ari¬ 
zona (irocery Co, 259 P 404, 250 
Anz 399 

Cal—A YounK Machinfry Co v 

Cupp‘d. 2 I‘2d 321. 213 Cal 210 
Ptjl—Waincr Co \ Sohoonmaker, 
174 A 449, 20 Del Ch 165 
Ind—Monlgromery v Southern Suie- 
ty Co of Iowa, 162 N E 31, 96 Ind 
App 4 72 

Iona—Monona County y O’Connor, 
215 N \V 803, 205 Iowa 1119 
Mass—American Casting Co v 
Commonwealth, 174 NK 174, 274 
Mass 1 

Miss—McElrath & Ropers v W O 
Kimmons & Sons, 112 So 164, 14G 
Miss 775 suRpcstion of error over- 
rul(d McElwivith & Ropers v \V 
O Kimmons Sons 112 So 680, 
14 6 Miss 775—IJ S P'idelily & 
Guaranty Co v Yszoo County, 110 
So 7S0, 145 Mi^s 3 78 
N ("—link ins Hardware Co v Globe 
Indemnity Co, 170 SE 643, 205 N 
C 185 

Ttx Kinplo\frs’ Casualty Co v 
RoiKwall County, 35 S W 2d 690, 
120 T< \ 441 modifying, Ciy App , 

300 SW 148 and informed 38 S 
AV 2d J09S, 120 Tex 441 
Ut ih-- 1 F ToUon Inv (”0 v Mary¬ 
land (’I'-iialtv Co, 293 1’ 611, 77 

lU,ih 22G 

Wa-.h—AVi stern Steel Casting Co v 
PkJl.111(1, (.1 l’2d id:., 187 AVash 660 
AV V.i—National Fiiuipmcnt (k)rpora- 
tion \ rinn 11, 172 SE 790, 114 
AV Vn 558—Flhodcs v Riley, 169 S 
E 525, 113 WVa 679—Morton Mo¬ 
tor Co V Fidelity &. Casually Co 
of Niw York, 152 SE 800, 109 W 
Va 67 

Contractor must furnish at his 
own expense the macliim r\ and im- 
plemints nei'ossary to perform the 
work ho has contracted to do 
La—Louisian i Hiphwav Commission 

V Ml Cam, 1 So 2d 545, 197 La 359 
Tex—Employers’ Casualty Co v 

Rockwall County, 35 S W 2d 690, 
120 Ttx 441, modifying. Civ App , 
300 S AV 148, and reformed 38 S 
AV 2d 1098, 120 Tex 441 

Antomohile sold subcontractor 

Highway contractor or surety Is 
not liable for price of automobile 
sold subcontractor and used to trans¬ 
port laborers —Ri ooks v Byrd & 
Clopton. 122 So 287, 168 La 450 


OradinfiT squlpmeiit sold subcontrao- 
tor 

Iowa—Nebraska Culvert & Mfp Co 
V Freeman, 198 NAV 7, 197 Iowa 
720 

‘‘Material and supplies’* 

A bond conditioned to pay claims 
for “material and supplies’’ does not 
cover a claim for articles of equip¬ 
ment ordinarily provided by contrac¬ 
tor in performance of contract —U S 
Fidelity & Guaranty Co v Benson 
Hardware Co, 132 So 622, 222 Ala 
429 

What constitutes equipment 

If consumption of material or its 
value in public improvi ment depends 
on period of time and extent of use, 
It falls within classification of 
“equipment." and reco\ ery cannot be 
had on buildci’s bond for such mate¬ 
rial or equipment—W R Pirkeiinp 
Taimber Co v Fuller, 244 P 760, 117 
Okl 53 

Material to construct and repair 
equipment is not wiDiin the bcind — 
Ibpir-Ilowc Lumber Co v I’adpclt, 
215 N W 468 55 N D 811 followed 
in North Dakota Metal Culvert Co 
V Ameriian Sun tv Co of New York, 
215 NAA" 55b 55 ND 841 
Seller of steel road rails, angle 
face rails, patinted pedestals, flat 
stakes, and stoke pulliis to subcon- 
trailoi, for use in fonstnii Hon of 
road was not intitled to recovery 
on bond of jirincipal contrai lor — 
Hellzi 1 Stei 1 Form & Iron Co \ Fi¬ 
delity & Deposit Co, 271 SAV 325, 
168 Ark 728 

Surety taking possession of equip¬ 
ment 

Surety on bond of public road con- 
Irai tor which look possession of 
equipment of contractor in dclault 
on contract under indemnity agree¬ 
ment with contractor was not liable 
to vendor of equipment who did not 
retain lien thereon for purchase 
pine, since taking possession of such 
cquipnumt vested title in surety — 
Anil Til .in Liability & Surety Co v 
Blue field Supply Co , C C A AV Va , 
70 F 2d 187 

16. ITS—U S, to Ijse and Benefit 
of Taylor v Fidelity &. Depo*^!! Co 
of Maryland, D C Idaho, 4 F Supp 
211 

Cal —A L Young Machinery Co v 
Cupps, 2 P2d 321, 213 Cal 210 
La — Louisiana Highway Commission 
V McCain, 1 So 2d 545. 197 La. 359 
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17. Ala—U S Fidelity & Guaranty 
Co V Benson Hardware Co , 132 So 
622, 222 Al.i 429 

Miss—U S Fidelity ^ Guaranty Co 

V Yazoo County, 110 So 780, 145 
Miss 378 

“If the contract Is sufficiently 
large, covering a long period, the 
heaviest maehineiy, .such as stesm 
shovels and dn dglng machines, cost¬ 
ing many thousands of dollars, mav 
be entir. ly worn out, but we know 
of no case holding that the surety 
would be liable for the pun base 
price of such equipment If the 
surety should be held to he liable for 
the plant or equipmt nt of the con- 
tr.iitor because the same is worn out 
or rendered valueless on the work 
then It necessarily follows that the 
surety must be held liable for the 
depreciation in the value of the ma- 
thinery and equitunint whiih is 
laused 1>\ Its usi' on the* work for. 
to the extent of the deprei i.Uion 
caused b> sui h ust, the equipment 
has been c onsumed in that work 
AVe do not think such is the 
intention or meaning of the statute 
requiring this bond ’’—Mi Elrath & 
Rogi rs V \V G Kimmons & Sons, 
112 So 164, 165, 146 Miss 775, sug¬ 
gestion of error ovcriulid McElwi.ith 
& Rogers V \V G Kimmons .Vr Sons, 
112 So 680, 146 Miss 775—U S Fi¬ 
delity ii. Guaranty Co v \azoo Coun¬ 
ty, 110 So 780, 781, 151 Miss 378 

18. Ga —Moon v Standard Acci¬ 
dent Ins Co, 173 SE 481, 48 Ga 
App 508 

Minn - Mai k International Molor 
Truck Corporation v AA^islirn 
Suiety Co, 260 N W S69, 194 Minn 
484—Motor Power Equipment Co 

V Park Transfer Co 347 N W 244, 
188 Minn 370—Clifton v Nordi n. 
226 N \V 940, 178 Minn 288, 67 A 
LR 1227 

SD—A\ cstern Material Co v Enke 
228 N W 3S5 56 S D 302—Di rinis 

V Enke, 224 NAV 925, 55 S 1^ 15 
The term “maohinery** does not 

mean maihincrv forming a pait of 
the contr ictor’s equipment to bi used 
on any and all Jobs which he might 
thercaftii undert.ike—Moore v 
Standard Accident Ins Co, 173 SE 
481, 48 Ga App .508 

19. Ark—Detroit Fidelity & Surety 
Co V Yaffe Iron & Metal Co, 44 
S W 2d 1085, 184 Ark 1095 

Pipe 

Surety on state highway contrac- 
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ue ,20 and the purchase price of machinery is a 
proper claim against a bond conditioned for pay¬ 
ment to persons furnishing tools, machinery, and 
equipment, where the machiiury was necessary to 
do the particular work and was not merely equip¬ 
ment used or available on other iirojecls,^! and 
where the machinery, except for salvage value, was 
consumed in the work 22 Claims for small tools 
and appliances^'* worn out or consumed on the job,2'* 
or which may or may not have outlasteil the work,25 
have been h(‘ld to conn within the bond However, 
It has also been held that tools which are not con¬ 
sumed or destroyed in the work are not covered 
by the bond 26 


Where the parties in their contract define the 
word “materials,” as including equipment, and such 
definition is carried into the bond by an express in¬ 
corporation by reference, it has been held that the 
bond covers a claim for the price of equipment 27 

Camp equipment Highway contractors' bonds 
conditioned for the payment of labor, material, and 
the like, have been held to cover claims for camp 
equipment,26 where it is necessary to establish a 
camp in order to furnish the woikmen with living 
quarters conveniently ne.ir to the work 29 There 
are, however, cases m which such a claim has been 


tor’s t>ond was liable for price of 
pipo us(>(l In hiphvvay construe lion 
vvoik and purchased foi ih(' pailH- 
ulfir Job altboii>j:h pipe ( oiild Ihf re¬ 
al lei be iis**d on other const nut ion 
work—lietroll Fidolity & Surctv Co 
V Ynfte Iron ^ McIbI Co. aupia 

20 Cal—A L Yonnp Ma< hinerv 
Co V Cupps, 2 r2d 321, 213 Cal 
210 - McCormick S.ieltzer (\) v 
Haidbn, G P 2d 255, 119 Cal App 
<)(, 

Bucket elevutor, ecreeu, oue-yard 
drasT Bcraper, pulleys, b(lt«t, lanteins, 
hos( and extt nsion for eb'vutor fin- 
nishcd for and consume d on pnrtieu- 
lar hip.hwav job, are “materials” and 
“supplies” covered bv (ontiacloi’s 
statutory bond —A Jj Younp Ma 
c Innery Co v Cupps, 2 P 2d 321, 213 
Cal 210 

21. (ra—Moore V Standaid Ac eidenl 

Ins Co. 173 SE 481 48 Ca App 

nos 

Price escceedlug' rental value 

Pine base pile I may not exceed the 
r» nsonablp i ental viliu —Moore v 
Stand iTcl \c cudent Ins Co, 173 S I'J 

481 IS (j I Aj)i) nos 

Bond to pay claims for apparatus, 
maclimery, etc 

A b(»nd conditioned to pey all 
sums ot money duo loi lalioi in.ilc- 
iial aru'iiatiis, flxluies or m.u hm- 
cT\ luinishcd to MU 1) contr.utcjr 
' nuidcrs Ihc' sun tv ha hie 
f<'t inubineiy wdiKh ysas luinishfd 
t b» (onti c» tor for tlie iiaituulai inb 
on a conditional sabs coiitr.ut .ind 
y\hi(b \v IS ic'possesstd b\ sillci in 
dcpic iil(d condition—Hunter M.uli 
(’'o \ (’ (' A^'andc t lilooin A Sous J11 

NW (.13, 133 Wis 218 

22. Sl>—Dennis y Enkt, 221 IST AV 

sD ir. 

“In oult 1 to cieate liability on the 
part of the '^uKly for the purc.base 
l»iu‘c' of tools and appluiruos undc-r 
these c'onli.ict bonds, at least the 
following tUiiienis we tlilnk must 
he piosent Fii'^’t, the tool or apidi- 
ance must bt purchased spocilically 
and partu. ulai U for use in the per¬ 
formance of the particular contract, 


second the use of siu h tool oi appli¬ 
ance must he at lea<^t proper, If not 
1 c'asoM.ibly- n('c.>«3c„|^rv, in connection 
with and about the eiriyinit: out of 
the contract, third, the tool or uppli- 
am c must be used in or about the 
performance of the contract, fourth, 
t)u‘ tool or applianc c‘ must be siu h 
that it IS rocisonablv^ to be expeclcd 
in the natural course of events that 
Its normal life for the purpose for 
yvhu h It was de&iimed will he prae- 
tually consumed by its use in and 
about the performance of the con¬ 
tract, and in this eonnc'clion the facts 
of each particular case must he tak- 
(‘11 into consiclc‘ration ” 

Cal —A L Younfc Machinery Co v 
Cupps, 2 I»2d 321, 323, 213 Cal 
210 

SD—Dennis v Enko, 224 N W 925, 
028, 55 SD 15 

23 “Enulpment” 

(’•nut 1 i( 1 ()i v bond pruai anteeinp; 
pavmcnt tor “nil mate nils, (cpnp- 
nu nt teams and labor” funiu hod 
in ooiislnielion of hirbyvMV, includes 
liirdwire such ns nails maebinc' 
)>olfs, vnsluis «tf used in yvoik 
‘■lull it(‘ins (onsIMutini^ “ecimpni ol” 
— f''ul.lil\ tV D po*-It (Y) of M.u\ 1.111(1 
N I’lib \-Spe lu (i llatdware Co 133 
S 10 790, 14.". \a J 13 
”]VErteixals aud supplies” 

\ l.ond (ondUu.iied for payment of 
cl ilms tor iMriteriils and sujiplbs” 
(()V(is small lools 

Ala — I’ S Kicbhty /k (tuaranty Co 
y' 1>( iis«,n Hardware Co, 132 .So 
1.22, 222 All 429—Union Incb'innity^ 
(V> V Handley 121 So 87G 220 

Ala 292 

Fla - -ATiiiphv V Stale ex r(d Oem 
(btv Duibbrs* Supply (’o, 1.55 So 
122, 115 Fla 1C2 

24 XT S—American I^labihlv & 

Surely Co v ltlu( field Supply Co, 
rCAWVa, 70 F2d 187 

(^il --Me Corniic k Saeltzer Co y 
Ilaidbn 0 I* 2d 256, 119 Cal App 
96 

25. Ala — Sini^c r v Anniston Hard¬ 
ware Co, 1:M So 910, 222 1 Ala (>20 
—U S Fidelity & Guaranty Co v. 

158 


Denson Hardware Co, 132 So 622, 
222 Ala 429 

Fla—Murphy y Sl,a,t(‘ ex rel Gem 
City Builtb'rs' Supply Co, 155 So 
122, 115 Fla 162 

26 Idaho—St.ate v Storm, 287 P 
689. 49 Icbaho 246 

27. Wash — \Vfst(‘rn Sled Casting 
Co V Edland, 61 P 2d 155, 3 87 
Wash 6f>6 

Validity of cxtirislatulory conditions 
generally' si e supra subdivision a 
of this s( otion 

28. U S —XT S to XTse and D(*neflt 
of Taylor v Fidelity <Sr Deposit 
('•o of Maryland, T) C Idaho, 4 F 
Supp 211 

Ala — Union Indemnity Co v Hand- 
bv 121 So >-75, 220 Al.a 292 
T( \ Emplovirs' (\asiicilly Co v 
Jtockw'ill Coiinlv, Civ App 300 S 
VV 148, modiQid on other Riounds 
35 SW2d (.90 120 Tex 4 11 re- 

lormed 38 S W 2d 1098, 120 Ti x 

441 

Small tools, tents, and mattresses 

usicl I)V nun while in a cnnii), whuh 
was ossi'Titiil .Slid rnamtaiiKcl by thf 
contraitor, yven* covfued by lhi‘ bond 
—l'’Hl(lily A (’’() of New 

Abirk \ Cc.penbaM'r (\)ntrartin« (’o 
11.5 SE 5J8 159 Vi 12(. 

Soap, and waslung and cleansingr 
compounds usi'd in l.oiidinj.- larnp 
fe '\(»i un n arc within br.nl — 
M.irdi V r*iUb‘r, 220 N \V 4(.1, .53 
S D 1 7f/ 

Mateiials used in constmetin'T 

cai'^phoaces wen propti (li.-iree 
HR.nnst bond —U S Fidelity A Guar¬ 
ani' < V) \ Simmons, lb} Sc. 7.1, 222 
Ala 6()9 

Bond conditioned tor payment of 
comp supplies 

Whin* bond was cc.ndilioned for 
payment bv conlr.u tor of d.iirns for 
camp supplies and equipment fui- 
nished him surt tv is liable for value 
of such supplies when lurnished to 
‘■ubc.ontiac tor at his leciuest in which 
eonii.ictor loined—Haiiscm v Kernel, 
200 N W 839. 160 Minn 453 

29. SD—March v Dutler, 220 NW 
461, 53 SD 170. 
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rejected A claim for camp equipment may be 
disallowed where it does not appear that it was 
necessary for the contractor to maintain a camp for 
the men 

Rental of equipment The courts arc not agreed 
on the question whether a bond of a highway con¬ 
tractor, conditioned for the payment of labor, ma¬ 
terial, and the like, covers the rental value of ma¬ 


chinery or equipment used in the work,32 the dis¬ 
agreement being in part a result of the varying 
terms of the statutes, pursuant to which the bonds 
have been executed In some cases it has been 
held that a claim for the rental value of equipment 
or machinery used in performance of the contract 
is covered by the bond,^"* whether the equipment is 
leased to the contractor's or subcontractor 36 


Va —Fidelity & Casualty Co of New 
York V Coponhaver Contracting 
Co, 105 SK ^.28, 150 Va 126 

30. Miss—M< Lllrath Sz Rogers v W 
G Kimmons Sons, 112 So 164, 
146 Miss 770 suggestion of crroi 
oveiruled MiKlwrath A Rogers v 
W G Kiminons & Sons, 112 So 
680, 146 Miss 775- U S FuMilv 
iv Guarantv Co v Ya/oo County. 
110 So 780. 115 Miss 378 
Pnrnlture, Ijefldlng, and utensils to 

e(iui|) th( (amp are not “materirils" 
within thi bond—State v Smith, 110 
So 56, 1G7 L.a 301 

Knives, forks, and dishes, not nee- 
cssaiilv being < onsuiru d or destroyed 
in the prose< iition of the woik, are 
not within the bond - Clitsop Coun¬ 
ty V Ft'ldsdiau 196 R 379, 99 Or 
680 

31. NC- 7« nkins Ilnrdwaif^ Co v 
(tl(d)e Indtrnnity Co, 170 SF 613, 
205 NC 185 

32. Ga—Am^ruan Surety Co of 
New York y Koehring Co, 162 SR 
840 4 4 Ga App 769 

33. WVa—Julian y Caym, 162 SR 
318, 111 W Va 305 

34. Alca “ John E Ballenger Const 
C’o y Joe F Walters Const (^o , 
IM So 275 236 AJa 54S nioditying 
184 So 270 28 Ala App 35 > 

N D—Yarger v Dakota Trust Co, 

215 N AV 2055 ND 52.5 

Or —Mult nomall County v U S Fl- 
delit\ A Guaianty Co 170 525 

87 Oi 198, ERA 101 SC 685 
Tenn—Nicks v W C liaird K Co, 
52 S W 2d 147. 1 (j 5 Term 80 
Va—Fidelity tS. Casualt\ Co of New 
York V Cotienh.ivti f’ontracUng 
Co, 165 SR 528, 150 Va 126 —C 
S Lu(k A Sons y I<oat\v right, 162 
S E 53, 157 Va 490 
Hire of horses and mules 
Ark—Terry y Little, 18 S W 2d 016, 
179 Ark 95 4 

Cal—Hinker v Rollins, 173 P 502, 
178 Cal 34 7 

ND—Yaiger y Dakota Tiust Co, 

216 N W 200, 55 ND 5 !5—Pa\ 
seno y Pridgelt Co, 212 NW 816, 
55 N D 164 

Wash—Rai how y Philbruk & Nich¬ 
olson, 268 P 876. 148 Wash 214 
29 CJ p 612 note 65 [a] (1) 

Camp site rented to highv .iv con- 
traetoi with houses Iheiein is not 
permanent equipment, hut ‘‘supply’' 
within statute requiring bond—U S 


Fidelity & Guaranty Co v Yeilding 
Bros Co Department Stores, 143 So 
176, 225 Ala 307 
Steam shovel and holler 
NC—Wiseman v Laev, 138 SE 121, 
193 NC 751 

Bond conditioned for use of furnish, 
ers of maclunery, etc. 

A claim for rental of machinery la 
within a bond conditioned for use 
of all “persons doing work or fur¬ 
nishing skill tools, machinery, or 
materials undei foi the purpose of 
such contract ’’—Moore v Standard 
Accident Ins Co, 173 SE 481, 48 
GaApp 508—American Suitly Co of 
New A"ork y Kocbring Co, 162 SE 
840. 44 Ga App 769 
Bond for payment of ^'equipment” 
Rc'ntal du(‘ for use of a < rane Is 
c'ovcred under a statute pio\iding 
for TKiyrnent of all persons “furnish¬ 
ing labor, material, cquipmtmt and 
supplic s.” the word "equipment” be¬ 
ing sufTicm nt to embrace the claim 
for rent.il—Shuptiiiie v Jack.son 
Equipment &• Seryice Co, 150 So 795, 
16S Miss 464 

Bond for payment of supplies, tools, 
and appliances, etc. 

Under ceivunnl “to pay all just 
el Jims foi mate rials, supplies, food 
tools appli.iriccs anrl labor and all 
other just claims incurred by him or 
an\ of his sulieontractors ,” 

suiitN n lujlile fejr nmtal of eciuiji- 
mc nt used m construe turn of high- 
WM\ —AA^cstiin Mttcii.il Go y Dc It- 
tner 2G4 N W 207, 64 S D 62 
Bond for ^‘provisions and supplies*’ 
covers claim* lor nmtal of intiehiii- 
ei y—U S P'lebdity A Cuaiantv Co 
y Fee naught \ Machinery Co, 85 P 
2d 1085 197 AVash 569 
After abandonment of work 

W'hc n surety has taken assignment 
of contractor's interest in his eciuip- 
nnmt to bc'conie enective if contrac¬ 
tor d( laiills in pcM forrnanc t of eon- 
tr.ol, he IS lliblc fc»r ic'nltil v<iliu of 
horsc's hiied bv conlr.jctor and re 
lamed in his possi ssioii v*ilh knowl¬ 
edge of suic'lv, alter W'oi k has ceas¬ 
ed—Hansm v Reiner, 200 N W 819 
160 Minn 453 
Amount of rental 

(1) Claim c*an be made against 
surotv only for usasonabh' value of 
use of rented machine 13 % not exceed¬ 
ing contract price, and for time dur¬ 
ing which proof clc>arlv showed ma¬ 
chinery to have hpen used by con- 
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trac'tor in work—Lidral Wiley, Inc 
V 11 S Fidelity & Guarantv Co, 38 
]' 2 d 340. 179 Wash 631 

(2) Under contract for hiring of 
wagons and tractors by road con¬ 
struction contractor, providing for 
pavmcnt of monthly rentals aggre¬ 
gating one thousand two hundred 
dollars with six hundred dollars ad¬ 
ditional should equipment be used 
cloui)le Bhilt and that contractor 
gu.iranteed rcmtal for sixty days, 
oldigalion of contractor for use of 
efiulrjment less th.in sixty days, for 
winch actual rentals aggregated two 
thousand one hundred eighty dollars 
w^as dischaiged by payment of two 
thousand four hundred dollars as 
guaranteed rentals, as against con¬ 
tention that contractor and surety on 
his bond w'c*re liable for total rental 
foi both Singh* and double shift for 
sixty da 3 s under terms of guaianlv 
—M« ad V Seaboard Surety Co, 270 
NAV 663, 198 Minn 476 
Iiease or conditional sale 

Highway contractor’s agrejement to 
IJ.iv stipulated monthly rental for 
use* ot tractor wnth oi.tion to renc*w 
acre ( men I or pui chase It actor at 
pric (> reduced by such reiiial was 
hasf” and not “conditional sale” 
.and witinn c on tract 01 ’s bond not¬ 
withstanding iiistallmi‘nts of rent 
iindtr renewals of contract amounted 
substantially to price of tractor — 
AVc stc rn Mate! lal Co V Deltener, 264 
N W 207, 64 S D 62 
Waivei of claim 

(^>ml)^lny^ which rentc'd cram* for 
us( m constructum of st ile highway 
to sijbc out icic lor ot contractor, iTiidc r 
conlr.Ht wht‘r(*by rental was to l)c 
paid out of first moneys becoming 
due to subcontractor from contn<- 
toi, did not thereby waive pioticlion 
of c ontiac tor’s statutory bond - 
Sbu]Uiine \ Jackson Equipment A 
Seivieo Co, 160 So 795. 168 Miss 
4 64 

35 Ca —American Surety Co of 
New Yolk V Koehring G‘o , 162 S 
E 810 44 Ca App 769 
Ned)-—T’eter Kiewit Sons’ Co v Na¬ 
tional (’.isualtv Co, 8 N VV 2d 192 
SD — AVf stern Material Co v Enke 
228 N VV ^85. 56 S D 302 
Surety is charged with notice of 
whethnr conUic'tor must rent equip¬ 
ment—AV’iseman v Taicv, 138 SR 
121, 19.i N C 761 

36. Ind—Middle West Roads Co v 
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In other cases a claim for rental of equipment or 
machinery has been held not to be within the 
bond,37 whether the equipment is leased to the con- 
tractor38 or subcontractor 3^ 

In some jurisdictions, the statutes expressly in¬ 
clude claims for the renting' or hiring of teams or 
implements or machinery used in the work The 
statutes apply, notwithstanding the equipment leased 


is not consumed in the work 

Repairs on equipment A bond of a highway con¬ 
tractor for the payment of labor, material, and the 
like, usually does not include major repairs on the 

equipment of the contractor or subcontractor,^^ ^t 
least in the absence of proof that the new parts 
were consumed in the work covered by the bond ,^3 
and it has been held that repairs which become a 


(riadmont Haulage Co, 7 N K 2d 
'iJS, 103 Ind App 297 
Miss—Shur)trlne v Jackson Equip¬ 
ment A. Service Co, 150 So 795. 
1«8 Miss 464 
Bstoppel of owner 
Owner of shovel was not eMtopped 
to reeovi 1 on highway contractor’s 
bond for use of shovel by subcon- 
traetor, where subcontractor repre¬ 
sented to contractor that he owned 
shovel, eviderufi conflicted as to own¬ 
er's knowledge of representations 
and contractor had negligently failed 
to require bond of subeontr ictor — 
Excavating Equipment Deuler.s v 
-.Etna (^asualtv & Surety Co , 24 P 2d 
896, 1.14 Ca.1 App 161 

37 . Iowa—Monona County V O’Con¬ 
nor. 215 NW son, 205 Iowa 1110 
—Nebraska C^ulv'crt & Mfg Co v 
Freeman, lOS NW 7, 197 Tow'a, 720 
Mo—State cx rel Kingsley v Car- 
terville Const Co, 284 SW 150, 
220 Mo App 244. 

Hire of teams 

La—Long Hell Lumber (\) v S D 
(\'ir Const Co, 133 So 438, 172 I^a 
182 

Okl—Crei’n Const Co v, Chorn. 46 
T’2il 4 99, 173 Okl 85 

Camp Bite 

IJndor A( ts 1917 e 74, general high¬ 
way (oruraclor and sun tv were not 
liable for T«nt of a lanip site wJiere 
a subeorUnictor installed (laimants’ 
teaming outfit for a time, location 
for a ramp site not bt ing mateiial 
furnihhf cl --Soullicrn Const Ct) v. 
Halliburton, 268 SW 409, 149 Tenn 
310 

In Pennsylvania rental charges for 
ecjuipment are not covered by the 
bond, evtn if the Act of May 7, 1929, 
pioviding for payment of labor and 
material claims “whether or not the 
said labor or materials enter Into 
and bee oine component parts of the 
slru(tur(', work or improvement con¬ 
templated,’’ Is read into the bond 
Such charge's are neither for labor 
nor for mail rial—Commonwealth to 
Use of Car man, v A Stryker, Inc , 
171 A 298. 112 Pa Super 449—(^ml- 
monwealth to Use of Howard W 
Head Corporation v A Strvker, Inc, 
167 A 159, 109 Pa Super 137 
In West Virginia I 

(1) A elalm for rental of machin¬ 
ery which IS a p.srt of the contrac¬ 
tor’s general equipment is not cov- j 
ered by the bond. 


US—American Liability & Surety 
Co V Bluefleld Supply Co, CCA 
W Va . 70 F 2d 187 
W Va—National Equipment Corpo¬ 
ration V Pinnell, 172 SE 790. 114 
WVa 658—Rhodes v. Riley, 169 
S E 525, 113 WVa 679 
(2) Formerly, it was held that a 
bond for payment of “materials, ma¬ 
chinery, equipment and labor” cov¬ 
ered rental of a roller—Julian v. 
Cavin, 162 SE 318, 111 WVa 395 

38. Pel—^AVainer Co \ Schoonmak- 
er. 174 A 419, 20 Del Ch 165 

Ky—Thew Shovel Co v Massachu¬ 
setts Honding & Insinance Co, 88 
S W 2d 960. 261 Kv 712 

39. Mo—State lo Use of Potts V 
Davis, App, 24 S W 2d 1047 

NJ—Stem V J T Stout Co. 155 A 
467. 9 NJMIsc 685 
Okl —Green Const Co v Chorn, 46 
P2d 499, 173 Okl 85 
Company fnmisbinn' trucks with 
drivers to subcontractor could not 
recover on contractor's bond as one 
“performing labor or furnishing ma- 
tei lals ''—Stein v J T Stout Co , 
155 A 457, 9 NJMIsc 685 
Claim for rental, depreciation, and 
cost of redelivery of steam shovel 
let to suheontiactors is not for la¬ 
bor or material used in construction 
of road—Stale v National Surety 
Co 128 A 916, 148 Md 221 
That proportion of premium on 
contractor’s bond was charged to 
suhcontroctors In their account with 
the principal contractor is not siiffl- 
clent reasnn ^or extending liability 
to inelude rentals — .State v National 
SuK'ty Co, supra 

40. Cal—Guiley Lord Tire Co v 
N*\vgurd, 50 P 2d 1043, 10 Cal App 
2d 3S 

and tubes rented to subcon¬ 
tractor and ust'd by him on trucks 
employed in public highway con¬ 
struction job, are within statute — 
Guiley Lord Tire Co v, Newgard, 
supra 

Estoppel of owner 

That employee of tire company 
which rented rires and tubes to sub- 
conliactor to be used on trucks em¬ 
ployed in public highway construc¬ 
tion Job remarked to contractor’s em¬ 
ployee that tire company might “take 
a chance” on Fubcontractor's ability 
to pay did not estop tire company 
to recover against contractor and 
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[ bondsmen, where no change of posi¬ 
tion or injury from any act of tire 
company was shown—Gurley Lord 
Tire C’o v Newgard, supra 

41. Cal—Gurley Lord Tire Co v 
Newgard, supra 

42. Ala—U S Fidelity A Gunrantv 
Co V Benson Hardware Co, 132 
So 622. 222 Ala 429 

Ga—Western Casualty A Surety Co 
V Fulton Supply Co , 4 S E 2d 690, 
60 GaApp 710 

Minn—Clifton v Norden, 226 NW 
940, 178 Minn 288, 67 A L R 1227, 
followed in Thoelke v Norden, 226 
N W 94.1, 178 Minn 295 

Bond for payment of “equipment”, 
etc. 

Major lepalrs not shown to have 
been worn out on the job aie not in¬ 
cluded, although the* bond is broadly 
conditioned for the payment "of all 
Just claims lor such work, tools, 
machinery, skill, materials, insur¬ 
ance premiums, equipment and suj)- 
plles, for the completion of the con¬ 
tract’'—Clifton V Noiden, 226 NW 
94U, 178 Minn 288, 67 ALR 122/, 
followed in Thoelke v Nordf'n, 226 N 
W 943, 178 Minn 295 
'What constitutes major repairs 
Differential and tiansmission as¬ 
semblies furnished by materialmen 
for repair of motortrucks used in 
highway construction jobs are maioi 
repairs and are not covered by bond 
—Mack International Motor Tiijck 
Corporation v Western Surety t'’o , 
260 NW 869, 191 Minn 484 

lu West Virginia undei the statute 
which requin s that the bond be con¬ 
ditioned for ‘all materials, machin¬ 
ery, eciuipintnt and labor used by 
him” in the performance of the work, 
the surety on the bond is liable fc^r 
rc'pairs to the contractor’s or sub¬ 
contractor’s equipment, although, it 
would SCI m, the repaiis are not 
small or me dental and outlast the 
woik—National Equipment Corpora¬ 
tion V Ihnnell, 172 S E 790, 114 W 
Va 658—Hicks v Kandieh, 144 S E 
887, 106 WVa 109 

43. Ga—Western Casualty & Sure¬ 
ty Co V Fulton Supply Co , 4 S E 
2d 690, 60 GaApp 710 

Minn—Mack International Motor 
Truck Corporation v Western 
Surety Co, 260 NW 869. 194 Minn 
484—Clifton V Norden, 226 N W. 
940, 178 Minn. 288, 67 A L R 1227, 
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permanenl part of the machinery or equipment, or 
which add materially to the value of the equipment, 
and which survive the contract and are available 
for use on other contracts arc not within the bond 
Small and incidental repairs on equipment made 
necessary by ordinary wear and tear have been in- 
cluded.^s aIlhoii^ 2 :h the equipment is owned or op¬ 
erated by the subcontractor,^® and although the re¬ 


pairs are not wholly consumed in fulfilling the con¬ 
tract Some courts, however, have excluded 
claims for repairs to equipment 

Repairs on machines are not covered under a 
statute providing that the bond shall be conditioned 
for the payment of all material or supplies furnished 
for use “in’" machines 


followed in Thoelkc v Norden, 226 
NW 94*1. 178 Minn 295 

44 La—Rost«*r v Moody Sz Stew¬ 
art 114 So 690, 172 La 510, revers¬ 
ing no So 254, 10 LaApp 177 

Mas*^—Hroj^na v Leo, 4 N E 2d 295, 
295 Mas^ 520 

Okl —Fuller v Hrooks, 246 P 369, 
117 Okl 25 2 

Or—Stal(‘ tor Use and Benefit of 
Stater Motoi Oo v MctropolUan 
r,»sualt\ Ins Co of New York, 26 
]'2d 1(»91 115 or 367—r ild 

\ Ntnl 231 r 64 5 11.’. Or 103 

Iia'bor performed "by Talacksmith in 
sharpening* drills for sulx ontractor 
( onslT IK 1 inj? nnblK which 

were sharpened at spec ifn d price for 
each drill and not on time basis, vvc'ie 
not licnahlc* claim under statute — 
BroRna \ Leo, 4 N E 2d 295, 295 

Mas'S 520 

45 U —Am.>i loan Ida bill tv 

Suietv Fo V Blueficld Suppiv Co, 
CCAlVVa, 70 F 2d 187—Man 
land Casualty Co v Ohio Ki\(‘r 
(J ravel Co, C C A W Va , 20 F 2d 

511, reheunnR denied 21 F 2d 744, 
<<*rliorari domed 4<S S Ct 157, 275 
1) S 570 72 Ti Ed 4 11 

Ala—n S Fideiitv & Ouaianty ('’o 

V Jit nson Haidware Co, 132 So 
622, 222 Ala 4 29 

Ga—Western Casualty Surety Co 

V Fulton SuppU Co. 4 S E 2d 690, 
60 Ga App 710 —Moore v Stand¬ 
ard Accident Ins Co, 173 SE 481, 
18 Ga \pp 508 

Idaho—State v Storm, 287 P 689, 
49 Id.iho 24 6 

Minn—Mack International Motor 
Truck CoTfioration v Western Sure¬ 
ty C(i , 260 NW 869, 1 94 Minn 4 84 
Or- State', for Use and Benefit of 
.statei Motoi Co v Metiopoiitan 
C.tsualtv Ins C\) of Ne'W Yoik, 26 
J’2d 1 094, 1 45 Oi 267 
S T>—Wesltrn Maleiial Co v Enke, 
22S N U 385, 56 S D 302 
Utah— I E Tolton Inv Co v Mar>- 
l.ind ("asualtv Co, 293 I’ 611, 77 
I'tah 22() 

Va—C S Luck A Setns v Boat- 
VMiRht, 162 SE 5 1, 157 Va 490 
29 CJ p 612 note* 65 [a] (6) 

What constitutes Incidental repairs 

(1) Small and incidental repairs 
have a rtlalivc meaning and bear re¬ 
lation to the* value of the machinery 
repaired—Standard Accident Ins Co 
V Dodd. 142 So 574, 225 Ala 285 

(2) Repair of tractor and steam 
shovel, amounting to a total cost of 
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one hundred eightv-eight dollars in- 
(luding sixly-flvc dollars for leplace- 
ment of axle, as c'ompared to the to¬ 
tal value of the mac'hine of sixteen 
thousand dollars is incidenlal and 
comes within the contractor’s bond 
—Standard Accident Ins Co v Dodd, 
supra 

(2) Cost of repair parts, consisting 
of axle shafts, sliding shafts, bump- 
ei stc'enng tubes, and other smaller 
parts, furnished in n pairing fleet of 
trucks U’-'ed by subeontiactor in road 
work, could be recovered under bonds 
of contruedor and subcontra< toi — 
General Motors Truck Co v Phillips, 
254 NW 580, 191 Minn 467 
Failure to show equipment used on 
Job 

Parties furnishing minor repairs to 
highway subcontractor were not en- 
litbd to recover from the general 
cuntra<lor and sure tv, wlure subcon¬ 
tractor had his own automobile in 
which he rode around over the work 
and clsewht'ie, and also had a con¬ 
tractor’s outfit belonging to it and 
not consumable in the work, where It 
does not appear from the proot lor 
what purpose the materials wK'ie sold 
or to be used—Southern Const Co 
V Halliburton, 258 SW 409, 149 

Tenn 319 

Parties deflnlng “materials’’ as in¬ 
cluding “equipment” 

Mate rial man could recover, against 
stiltutorv bond entered into bv sure¬ 
ty of highway contractor with stale, 
winch was conditioned on perform- 
aiHc' of contract defining mati rials 
as including equliiment or materials 
used or consumed in perfoimance of 
work, for parts that went into trucks 
or othor equipment used in construc¬ 
tion work—Western Steel Casting 
Co V EdJand, 61 I’2d 155, 187 Wash 
666 

In Texas 

(1) Labor performed m necessary 
icpair woik on automobiles and 
trucks used by highway contractors 
came within highway contractors’ 
bond covering “labor furnished on 
or incident to performance' of con¬ 
tract ’’—Employers' Casualty Co v 
Rockwall County, 35 S W 2d 690, 120 
Tex 441, modifying. Civ App , 300 S 
W 14 8, and reformed 38 S W 2d 1098, 
120 Tex 441. 

(2) In action on highway contrac¬ 
tors’ bond, wherein ceitain material¬ 
men filed Interventions, surely was 
not liable on claim /or blacksmith 


i6r 


labor in repairing tools and machin¬ 
ery used on the work—U S Fidtl- 
itv Guaranty Co v Henderson 
County, Civ App, 2.53 SW 825. af¬ 
firmed, Com App, 276 SW 203, mo¬ 
tion overruled 276 SW 1119 
48. Ala—Standard A< c ieb nt Ins Co 
V Dodd. 112 So 574, 225 Ala 285 
Minn—Geneinl Motors Truck Co v 
T’hillips, 25 4 NW 580, 191 Minn 
467 

47. Idaho - State v Storm, 287 P 
689, 49 Idaho 246 

Minn - Geneiril MoIots Truck Co v 
T’hillips, 254 NW 580. 191 Minn 
467 

48 . Del—Warner Co v Schoon- 
m.iker, 17i A 4 19 20 Del Ch 165 

Ind - - Mont goim 1 \ v Southern Suie- 
tv Co of Iowa, 162 NE 31. 96 Ind 
App 472 

Miss — MiElralh Rogi'rs v W G 
Kimrnons I't Siuis 112 So 164, 146 
Miss 775 siiggtstion of error over¬ 
ruled Mi Elwiath i Rogers v W 
G Kimnions .Sons, 112 So 680, 
146 Miss 775 

Mo—St.ite ex rel Hi rnleben v De¬ 
troit Fidelity A Suretv (^> 21 S 

W 2d 194, 496, 22 t Mo At»p 22 
‘It is plainllll’s contintion in the 
Gratz Case that in the n pair of the 
mnihinirv and tools work and some 
matiriils were expended and that 
sill h Hems are within the purv ii w 
of the gu.aranty We aie not im¬ 
pressed with this argument, for as 
w< rule on thi-. point, it is thi i on- 
tractor’s dutv not onh to furnish 
thi necissarv irnplemcnis and ma 
chinerv for thi jiroiier ixnution of 
thi work, but to keej) them in ordir 
It follows till refore, tliat Ihi* time 
and mail rial expended in keiping in 
repair the impliments and niach m rv 
of thi (ontraetor are not expended 
in the lonstruction of Ibi road"— 
State ex rcl Hernleben v Di troit Fi¬ 
delity A .Surety Co, supra 
Repairing track of railioad to handle 
supplies 

Claim for lailioad ties and labor 
in repairing spur track of railroad to 
facilitate handling of supplies and 
materials for highw'avs was not ri- 
(overablc against surety on higbwav 
contractor's bond—Long Bell Lum¬ 
ber Co V S D Carr Const Co , 133 
So 438, 172 La 182 

49 . I^a —Rester v Moody & Slew- 
art, 134 So 690, 172 La 510 re¬ 
versing 130 So 254, 16 LaApp 
177. 
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(c) Other Claims 

Varfout particular claimt agalnat labor and ma¬ 
terial bonds of highway contractors have been allowed 
or disallowed under the circumstances of particular cases 
such as claims for board and groceries, clothing, medi¬ 
cines, tobacco, feed for animals, fuel, insurance premi¬ 
ums, loans, explosives, etc 

Various and misccllantous claims have been held 
lo come within the terms of hij^lnvay contractors’ 
bonds conditioned for the payment of claims for 
labor, material, and the like,***^ such as a claim for 
a bonus agreed to be paid the subcontractor on com- 

50. Claim for blacksmith’s services 


pletion of the work^i or for wages of a foreman 
or superintendent Other claims have been dis- 
allowed,^^ such as a claim for telephone service, 
for traveling expenses of the contractor’s fore¬ 
man,®^ and for services as foreman or superintend¬ 
ent of the subcontractor 

Board, groceries, and pro^nstons Highway con¬ 
tractors’ bonds conditioned for the payment of 
claims for labor, material, and the like, have been 
held to include groceries and provisions for feeding 
or boarding workmen on the job,'’’’^ although they 


Or —csilumhiu (\»unty v t’oiisolidat- 

ed Contriu t Co, IGo 1‘ S3 Or 

2r,l 

Claim for smaU Itsms of hardware, 

ronumt, sand, and otluT (onsiimahlo 
arti<l(*s was wilhin Toud conlTAi tor’s 
bond—U S Fidrlitv 6 ^ Guaranty Co 
V Benson Hardwaie Co, l'i3 So 622, 
222 Ala 12‘) 

Claim for reinforcinfif ateel used 
on road pioJ«m( was iccovi’rahle as 
aKainst coniro tor’s bond K^ardloss 
of small dis(Topanov in b\ 

hii^hw’flv d(*pai t m(‘nt — U S KUb litv 
& Guaiantv Co v Benson Haid-ware 
Co , supra 

Claima of highway aubcontractor 
for clearing, grubbing, excavating, 

and shouldci Ing, basf d on agreed unit 
price, although isuln ontraetor used 
steam shovt Is, trattois wagons, and 
other maehinerv operated bv compar¬ 
atively ffw miplovfcs, find no sepa¬ 
rate nc< ount was piesented covering 
cinplovces' wages, wmtc Inmable 
claims for which suietv on highw^ay 
contrac (or’s bond w'as liable — ThejJ- 
or V Wilson Const Co, 250 NW 4‘j 1, 
213 Wis 171 

Coat incurred by railroad to protect 
ita property 

liecoviTV (ould hi hud on hig^)^^av 
contTai tor’s bond on eonti actor’s 
promise tii pti\ to railioad cost of 
furnishing flagmen linemen, and 
eciulpmcnt ncctssarv lo piotect ad 
joining proper tv of railroad from 
blasting involved m highway con- 
striution, wlure eontiactor was re¬ 
quired hv (oriliait to protest prop¬ 
erty of railroad so lh.it trains « ould 
he operated saf» B - Slati, for Use 
and lieiiefll of Southern T’ac Co, v 
American Siiret\ Co of New York, 
44 B 2d 1073, 150 Or 23C 

Diahonored checks drawm by sub- 
oontiactor tor pavnunt of ilaims for 
labor and materials and transferred 
to a third person are coven d by the 
bond —Finch \ Fnke, 222 N W (>57, 
B4 S D 164 

Oalvaniaed road fabric fnmiahed 

for ix«o on rood iirojei t was within 
road contractor's bond although sub¬ 
stituted for galvani7(d cable—U S 
Fidelity & Guaranty Co v Benson 


Hardware Co. 132 So 622, 222 Ala 
423 

Pipe naad In road project 

Ala—U S Fidelity &. Guaranty Co 
v Benson Hardware Co, 132 So 
622. 222 Ala 429 

Fro fits made by materialman are 

<o\ered by bund and contract for con¬ 
struction of road between stnti and 
(ontiactor requiring contractor to 
pav all ebiims for labor and mateil- 
—Blair Af Fransc Const (^o v Al¬ 
len, 65 SW2d 78, 251 Ky 366 

’’Timken bits" furnished stale* 
highw^av contrac tor for drilling rock 
and used up in construction work 
were ’’Bupiilica” W'ilhin the bond as 
distinguishcal Irorn ’equipmc'nt ”— 

U S Fidf lity & Guaranty Co v Fce- 
naughtv Machinery Co, 85 P 2d 1085 
137 Wash 563 

51. Miss- Stowe 11 V Clark, 118 So 
370, t52 Miss 32 

52 T.<a —Silver \ ITarriss, 115 So 
376, 165 La 8‘4 

N C - H L Snelson & Co v H O 
Hill A Co. 146 SK 135, 196 NC 
434 

Va - Fid<*lit\ & Deposit Co of Mary¬ 
land V Mason, 133 S E 733, 145 
Va 1'18 

53 1-ia—T)(*wil V ITnion Indiinmty 
Co, 120 So 654. 10 LaApp 224 

JO C J p h1‘J no*e 65 fb7 

Allowance given subcontractor by 
contractor to keep him in good spir¬ 
its is not a proper claim —DewiI v 
Union Indemnity Co, supra 
Subcontractor’s ezpensea in remov¬ 
ing oversized gravel without help of 
contia* tor’s employee?, was not with¬ 
in bond covering wages to laboiers 
—K.impeska Matciials Co v Bone,' 
213 N W 24 4, 52 S D 553 
Oonversion by contractor after aa- 
algumeut of contract 
When* after highway contrac^tor 
a&signed his contract to material- 
man, assignee failc’d to give notice of 
the assignment to the highway com¬ 
mission or the hoard of supervisors, 
and, because of such failure to give 
notice, a payment was made bv the 
authorities to the original contractor, 
part ot which he retained in disre¬ 
gard of his assignment, sueh defalca¬ 
tion could not be recovered by the 
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assignee materialman from the con¬ 
tractor’s sui^tv—Sibley Lumber Co 
V Madsen, 200 NW 425, 198 Iowa 
880 

54 pf] —Warner Co v St hoonmnk- 
er, 174 A 443. 20 Del Ch 165 

55. La—Silvpi V. Harriss, 115 So 
376, 5 65 La 83 

56 . Tenn — Southern Const Co v 

Hallihurlon. 258 S W 409, 149 

Tenn 319 

“I.abor” 

Hoad contractor’s bond under Kev 
St 1313 1040, 1041, conditioned for 

the paynic'nt of claims for labor,” 
did not include services ol fon man 
of subt onlraLtor, acting as the sub- 
(onliactor’s alter ego m employing 
laboi, purchasing mattiial and di¬ 
recting the perlonnance of subc on- 
ttactoi’s contract—Missouri State 
Highway Commission, to Use of On- 
stad V Foopors (^onst Service Co , 
Mu App 26S SW 701 
Bxpouse of automobile 

Highway contractor and surety 
wert not liable for use of an auto¬ 
mobile by the superintendent of the 
entire subc ontrac tors of a subcon¬ 
tractor under Acts 1317 c 74, the 
c'xptnse of the automobile being an 
eypcrist of superintendence—South¬ 
ern Const Co V Halliburton, 258 S 
, W 403 143 Ttim U3 
57 US —American Surety Co of 
New \otk V James A T>i<k Co, 
CCANM, 23 P"2d 4 64, cerlioiaii 
denied 43 S Ct 2b 278 US 621. 73 
L Ed 545—U S to I'sr and Benc fit 
ol Tavlor \ Fidelity A Deposit Co 
of M.iTyland, DCldiho, 4 F Supp 
211 

\ri/—National Sure tv Co v Arizona 
Gicxeiy Co. 259 P 4 04 2.59 Anz 

133 

(\tl—McCormick Sacllzer Co v 
Haidlen, 6 U 2d 255, 119 Cal App 
36 

NC - Ovc'rniun A Co v Maryland 
Casimltv Co, 136 SE 250, 193 N 
C 86—I’lyler v Elliott, 131 SE 
306. 131 NC 64 

Or—Clatsop County v Fcldschau, 
136 1’ 379, 99 Or 680 
Tenn—Carter County v Ollver-Hill 
Constr. Co, 228 S.W 720, 143 Tenn 
649. 
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are sold and charged to the subcontractor,**® at least 
where the location of the work makes it necessary 
to board the men or to furnish them with food*»*^ 
and the boarding house or commissary of the con¬ 
tractor IS not operated for a profit However, it 
has also been held that a claim for groceries and 
provisions for the workmen does not come within 
the bond,®^ notwithstanding the contractor deducts 
the board of each employee from his wages A 
claim for groceries and provisions may be rejected 
where it appears that there were no circumstances 
of necessity which required the contractor to fur¬ 


nish board or provisions®® or it appears that the 
boarding house or commissary of the contractor 
was operated for a profit,®^ although it has been 
held that necessity or indispensability is not an ab¬ 
solute test, and if the provisions supplied can be 
reasonably regarded as within the contemplation of 
the parties and contribute to the woik and are con¬ 
sumed in Its prosecution the surety is liable 

Tn some jurisdictions statutes have been enacted 
which require that the bond be conditioned for pay¬ 
ment of claims for food and groceries furnished la¬ 
borers on the job ®® 


^Materials and Bupplies*’ 

A (laim foi grroceries and provi¬ 
sions IS within a bond conditioned 
for pa\ ment of tlaims for “materials 
and supplies ’’ 

Ala—U S Fidelity & Guaranty Co 

V YeildmK nros Co Tieparlment 
Stores 14‘1 So 17C, 225 Ala 307— 
IT S Fidelity & Guaranty Co v 
Rfnson Haidwaie Co, 132 So 622, 
222 Ala 4 20—Union Indemnity Co 

V Handley. 124 So 87G, 220 Ala 
*'92 

Fla "Union Indomnitj Co v SIhU, 
127 So 307, 99 Fla 656, followed 
in Union Indemnity Co v State, 
127 So 308, 99 Fla 661 
ST)—Finch V Fnke, 222 N W 657 54 
SD 164-MMr(h \ Butler, 220 N 
W 461. 53 S n 170 
29 C ,1 p 612 note 66 la] (4) 

Bond does not cover groceries for 
contractor and family, although 
ine.ils Wert furnished to cfTlain em¬ 
ploy tes on job—U S Fidelity & 

Guaianty Co y Benson Hardware 
Co 132 So 622, 222 Ala 429 
Presumption tliat sufllclent premium 
was charged 

Wheie bond of hufhw.ay lontrartor 
was made alter clei imon rtquiring 
surely uiidf r siuiilar 1m nd to pay for 
food stulfs turnished <ontrn< tor's 
t rt*w, it would be presumed th.at 
surety its pr< miurris attordin>r- 

ly -Ulvbr v Elliott, 131 SE 306, 
191 N C 54 

58. Ala —U S Fidthtv Guaranty 
Co V Simmons, 133 So 7 11, 222 
Aid 669 

Fid—Walter.! Br\son Tdvinj? Co y 
Slat(', tor H.se of Ut wis Be,ii Co, 
14 9 So 563, IJl Fla 394, followed 
in Waller J Jiryson UaviiiR (\> v 
.St.ale for Use of Face Co , 14 9 So 
565, 111 Fla 402 

S D—Finch V Enke, 222 N W 657, 54 
SD 164 

59. Colo—Southern Surety Co y 
Ft Uuplon Mercantile (^o , 249 P 
263, 80 Colo 80 

Fla—Union Indemnity Co v Stale, 
127 So 307, 99 Fla 656 
Or —Clatsop County y Fidelity & 
Deposit Co , 189 P 207, 96 Or 2 
Tex—U S Fidelity & Guaranty Co 
V. Henderson County, Com App, 


276 SW 203. athrming Civ App , 
253 S W 835, and motion over¬ 
ruled Com App 276 SW 1119— 
Southtun Surety Co v Guaianty 
State Bank of De I>ieon, ('‘iv App , 
275 S W 4 16 

Va—Fidellly isi Deposit Co of Mary¬ 
land V Bailey, 133 SE 797, 145 
Va 126 

“Beading case is Brogan v Nation¬ 
al Surety Co. Muh. 246 US 257, 38 
S Ct 250, 252. 62 L Ed 703, ERA 
191819 776 “—Bowling v Tulian 

Const Co, 158 SE 165, 166. 110 W 
Va 275 

60 Miss- McElrath & Rogers v W 
Cr Kimmons A Sons, 112 So 164, 
146 Mmn 775 suggestion of error 
ovi'rruled McElwrath & Rog<‘rs v 
W (r Kiminons & Sons, 112 Sri 
680 146 Miss 775 

61. Ill—I^ake County v Southern 
SuTet\ Co. 265 Ill App 286 
Iowa — Monona County v O’Connor, 
215 NW 80 5, 205 Iowa 1119 
Da—Silv(r \ Ilarriss, 115 So 376, 
165 La 8 1—Irit<rstatc AVhob sale 
Grocer Co v I’rutsman 1 I-aApp 
731 

Minn—Standard Oil Co v Runer, 
212 NW 460, 170 Minn 298 
Mo—State ex rel and to Use of 
Worthmann v Glllio/ App, 60 S 
W 2d 696—I^illard y Ro\al Indem¬ 
nity Co. 282 S W 168 219 Mo App 
584 

Claim for meals furnished by cafe 
owner to drivers of highway tonlrdt- 
toi was not within statute requiring 
bond b\ eontraetor for materials 
furnishc'd—Ce)on River Co-op Sand 
Assn V MeDougall Const Co of 
Sioux City, 244 NW 847, 215 Iowa 
861 

G-roceries purchased by employee for 
family 

("baim for nievats and groeerle's r>ur- 
thase'd by employee of highway eon- 
trae tor tor employee and lamily was 
not within statute requiring lM)nd hv 
eontraetor for materials furnished — 
Coon liiver Co-op Sand Ass’n v Me - 
Dougall Const Co of Sioux Cit>, su¬ 
pra 

Board and labor furnished suboon^ 
tractor 

Under a bond conditioned that the 
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contractor shall pay to all persons 
furnishing miterial or performing 
labor all and every sum of money 
due him for all suth labor and ma¬ 
terial ‘ for which the contractor Is 
liable,” the contractor’s surety is 
not liable on a claim for hoard and 
services rendered to subcontractors 
—Warnei Co v Se hoonmaker, 174 A 
449, 20 De 1 Ch 165 
Bqnitable assignment of wages 

Road contrae te)r’s oidrrs to mer- 
chriMt on basis of whieh latler fur¬ 
nished gioeeries to employees was 
not equitable sssignmont pro tanto 
of wages so as to subrogate mer- 
eh.int to eiiit)l()\ e(‘.s’ rights against 
surety on e onl r.ie 1 or's bond—Bowl¬ 
ing V Tulian Const Co, 158 SE 165, 
no W Va 275 

62. —Massachusetts Bonding & 

Tnsuianee Co \ C B Duff & Co, 
87 S W 2d 163 261 Ky 255 

63 Ill — Lake County v Southern 
Suret\ Co 265 111 App 286 
Miss —Watkins v U S Fidelity & 
Guaranty (\) , 103 So 221 138 Miss 
388 

Mont —Gary TIa\ A Grain Co v Fi¬ 
de htv A De pi)<^it Co of Maryland, 
25.5 V 722, 79 Mont 111 
NC—VV'^iNon-Stamev Groi ery Co v. 

Ros«s 138 SE 537, 194 NC 109 
Te nn - Southern Const Co v Halli¬ 
burton, 258 SW 409, 149 Tenn 

319 

W'\ a--Bow 1 irig v Julian Const Co, 
1.58 SE 165, 110 W Va 275 
Boom and board fnmlshed by 
claimant to e onl r.ie tor's employees 
yyeii not “piovisions and supplies’ 
within the nie.ining of the statute 
whtre the board and room w ert c)f 
the m«*n',s own selection and there' 
were a numl)e r of places from whith 
they might ehoosc and the work 
was not being pe*rforme d in an inac- 
eessibb' place — Kogc'rs v Rowland, 
10 1‘ 2el 988, 16S Wash 148 

64. Mifes—Walkins y U S Fidelity 
A Guaranty Co, 103 So 224, 1 18 
Miss 388 

65. SD—P’lneh v Enke, 222 NW 
6:17, 54 S 1^ 164 

66 . Minn — Cli rton v Norden, 226 
NW 940, 178 Minn 288, 67 A L R 
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Clothinq, medicines, tobacco, etc Highway con¬ 
tractors’ bonds conditioned for I he payment of 
claims for labor, material, and the like, have been 
held to include claims for clothing furnished labor¬ 
ers on the job,®*^ although the clothing is charged 
to the account of the subcontractor®^ In some 
casts, however, such a claim has been rejected®'* 

A claim for tobacev) and cigarettes sold to the con¬ 
tractor and furnished to the men on the job has 
been allowed against the bond,'^® althriugh in some 


cases a claim for such items has been rejected 
Claims for similar items have been allowed^- and 
disallowed 

Feed, etc, for animaU A claim for feed fur¬ 
nished for horses and mules employed in the con¬ 
struction or repair of a highway ordinarily is re¬ 
garded as within a highway contractor’s bond con¬ 
ditioned for the payment of claims for labor, ma¬ 
terial, and the likc,^^ and this is true although the 
feed IS sold to the subcontractor ^5 However, there 


llili? followed in Tboflko v Nor- 
den. 22b N W 043. 3 7S Minn 295 

67. Minn—H.iuson v Itemer, 200 N 
W 839, ICO Minn 4 53 

“SSaterialB and Bupplies” 

(1) Bond < oriditioned for payment 

of “materials and supplies” covers 
< lothinj? furnished laborers on the 
lob—Union Indininlty (’o v Hand- 
lev, 1?4 So 876 220 Ala 292 

(2) Overalls shirts pants, and 
ollui c lolhing^ furnished road eon 
traitor for (rnploveeM were covered 
hv liond for pavrnent of claims for 
"mati rials anti suppli**^"- U S Fi¬ 
delity K (Juarantv To v Benson 
Hardware Co, 1.12 So 622, 222 Ala 
4 29 

68. Fla—Walter T Brv son Paving- 

(V) V Stal( tor Us( of Uewis Bear 
Co, 149 So 56 1 111 Fla ‘{94. fol- 

lowed in NV.ihti J Br>aon Paving 
Co V State, for Use ot l’at( Co, 
149 So 565, 111 Fla 402 

69. US—U S, to IKe ,nid Benefit 
of Tavlor v Fidtlitv & Deposit 
Co of Mar V land, DCMd.iho, 4 F 
Supp 211 

Miss—Me Flrath & Ttog« rs v W (• 
Kminions A Seuis 11J So 104, IIG 
Miss 77 5 suggestion of erior over¬ 
ruled MtFlwiath A Rogers y W 
Cl Kininion- A. Sons. 112 So 68(1, 
146 Miss 775 

Clotliing* not consnmed or destroy¬ 
ed in < orisl I in t ion of highvvav.s Wiis 
not covend h> highv\.i> (onlractoi s 
bond —Stale \ Storm, J87 P 689, 49 
Idaho 246 

Cost of overshoes furnished high- 
vvciv (ontraclors and their men was 
not nsovnahB of Murctv undei con¬ 
tract oi s bond guarariltcirig pav merit 
of labor and map nal furnished in 
cxciution oi contract—i<^ian/tn v 
Southern Surety U(, ^ 246 P 30, 3,5 
\V\o If). 46 A U U 496 

70. “SSaterlaJlB a.nd supplies’* as used 

In liond covers tobacco and c iga 
reltc's—Union Indcunnitv (''o v 
Handle \ 124 So 876 220 Ala 292 

“Camp supplies” as usc-d in bond 
covers lohaceo sold by contractor to 
men at “wanigans '—Hansen v Kc- 
nier, 200 NW 8’.9, 160 Minn 453 
71- Miss—McFlialh Ar Rogers v 
C3 Kimrnons .S.' Sons, 112 So 164 
146 Miss 775, suggestion of error 


overruled Me FI wrath & Rogers v 
W C Kimrnons & Sons, 112 So 
680, 14 6 Miss 775 

NC--Ove'imnn Ar Co v Maryland 
(\isualtv Co. 136 SK 250. 193 NC 
86 

“Supplies or provisions” 

Tohace-o, cigars and cigarettes are 
not within a bond conditioned for 
pavrnent of “supplii*s or provisions” 
—(’’latsop County v Fcrldsthau, 196 
379, 99 Or 680 

72. Medicines 

Minn—Hansen v Remer 200 NW 
8 19, 160 Minn 453 
ZSffect of assignment of wages 

Where riuichants furnished goods 
to l.iliorcrs emplovecl bv highwav^ 
eontraetor and suheontractors on or¬ 
ders givcMi h\ them tci their mem, the* 
arnounl Uurcof being deducted froiri 
wage's due the men the* indorse merit 
and de live r\ of such orders to Hit* 
me re liants furnishing the goods oper- 
.ited as an assignment of the 
amount of the laborers claims rt pri- 
seiitc'd hv the oidt TS — Hansen v Ro¬ 
me r, sujrra 

73. Merchandise sold to laborers for 
personal use 

L.a—Stale V Miller, 126 So 422, JC9 
K.i 914 

Candies and soft drinks furnished 
highvVMv e euilr.it lor .ire not tovt'red 
hv t out rat tors hontl — Uverm.an e^^ 
(^1 V Muvlind Ccifeuall> Co, 1.16 S 
F ’.50, 19 1 N C 86 

Snuff, pipes, candy, and similar 
items tuinished boarding comp lor 
workmen were not wilinn liighvvav 
eonlrat tor's honei—A1 in.li v Butlc'j 
2J0 N W 461. 5 ! S D 170 

Stationery, clock, pens, and pencils 

furnished load eontr.re tor's «^ubt on- 
tractor arc not coveie'd hv eontiac¬ 
tor s 1 ) 011(1 -U S , to Use* and Bc'netit 
of Tavlor. v FieJelitv e!e Deposit Co 
of Alai > bind, D C Idaho, 4 F Supp 
211 

74. US—American Snretv Co of 

N(*w York \ James A Dick (^) , C 
f* A N M , 2 f F 2d 464 e ertiorari 

denied 49 S (n 26. 278 US 621, 73 
L Fd 545—A1ar> land Casualty Co 
v Uoltse he, C C A Alass . 18 F 2d 
582—Farly & Daniel (^o v Ameri¬ 
can Suiclv Co of New York, CCA 
N C , 6 F 2d 670 
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NC -Overman cR Co v Mar viand 
Casually Co, 13b SE 250, 193 N 
C 86—Chappell v National Surety 
Co 133 S F 21, 191 N C 703— 
PlMer v Fliiott 131 SE 306, 191 
N C 54 

R(^— Alolony (\'rrter Co v Pen¬ 
nell A. Harley, 169 SK 283, 169 S 
C 462 

Term—Carttr County v Olive r-Hill 
C\)nsti Co , 228 S W 720, 143 Term 
649 

Tex — U S L’ldelily & Guaranty Co 
V Henderson County. Com \pp , 
276 S \\ 20 J, aflliming, Civ App 

25) S 835 and motion oyer- 
ruled Com App 276 SW 1119 
Va—Fidelity Dt'posit Co of Alary 
land V Bailt v 1 13 S E 797, 799, 
145 V.a 126, tiling Corpus Juris. 
Wvo - b'ran/.t 11 v Southern Surely 
Co 24 6 V iO, 35 Wyo 15, 46 A 
l.R 496 

“Materials and supplies” 

A bond ( oiidilitim d for pav^ment of 
‘rn.it* rials niiel >.upplit s ' ttivt'is feed 
for anim.ils—U S Fide lit v A. Guar¬ 
anty Co V If eliding Bros Co Dc- 
pailimnl Stoie*s 14 3 So 176, 225 Ala 
{07—Mc'nipliis ATilling Co y Sciuth- 
ein Sun tv (’'o 1{{ So 43, 222 Ala 

502 - I nioM Indemnity Co v llaiid- 
bv 12 1 So 876, 220 Ala 292—29 C 
J p 612 note 66 [a] (2) 

“Supplies or piovisions” 
l*’e < cl for liorsos is ine.ludod In bond 
Tor pavrmnl of siijiiilus and provi¬ 
sions’ Clatsop County v F«.ldsch.iu, 
19b U 379 99 Or 080 
‘'Cemp suppUcs,” as used in bond, 
eoinpic bends ft id for hors* s kept at 
the* Loiitr.le lor's cami)—H.msen v 
Remer, 200 NW 839, 160 Alinn 453 

75. US—U S, to Use and Benefit 
of Tavlor v P'idelitv A Deijosit 
Co ot Alary land, D C Iclalio, 4 F 
Supp 211 

Ind --Federal Paving Co v Rase hka, 
141 NF 641,' 82 Ind App 416 
Okl—IT S Fidelity & Guaranty Co 
V AleCrackin, 298 P 264, 148 Ok] 
198—Hyde Const Co \ Fritke*n 
Schmidt, 284 P 34. 140 Okl 290 
Arrangement hy contractor with dif. 
ferent dealer 

Highway contractor’s liability on 
bond for stock feed furnished to sub¬ 
contractor was not aftecled by fact 
that contractor made arrangements 
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IS authority that a claim for feed for animals is I 
not within the bond.*^® In some jurisdictions stat¬ 
utes expressly require that the bond shall be con¬ 
ditioned for the payment of claims for furnishing 
feed for animals 

A claim for harness and other equipment for hois- 
es and mules has been held to come within the 
bon(lJ*> although some courts have refused to al¬ 
low a claim for harness and where the harness is 
purchased with the intention of using it on oth¬ 
er jobs and it is actually so used the claim is not 
within the bond A claim for sh(jcing horses has 
been held to be outside the bond 


I A claim for veterinary services has been allowed 
against the bond,®^ and, although the work has 
ceased, a claim for wages of men in caring for hors¬ 
es and other property may, under particular cir¬ 
cumstances, be allowed 

Pud, coal, oil, gasoline, etc The courts arc not 
in accord on the question whether a bond of a high¬ 
way contractor conditioned for the payment of 
claims for labor and material and the like includes 
oil, gasoline, kerosene, lubricants, etc , used in op¬ 
erating trucks and machinery employed in the con¬ 
struction or repair of the road Some courts 
have held that such items arc covered by the bond,^-'’ 


with another dealer to TurniHh stork 
feed to sulioontrnt toT, where dealer 
furni'^hing feed had no knowledge of 
siuh arrangriTifnt—Molonv & Cartel 
Co V Peniull Harley, 16<> SIC 2S'^. 
169 SC 4GJ 

76. Ark —Goode v yl^tna Casualty 
Surety Co , 13 S W Jd 178 Ark 

4r.l 

1-u ' SUte \ Miller, 12(. So 4 22, 169 
Ui 914 

Mu V Roval Indemnity Co. 

JS2 S W 161, 219 MoApp 568, lol- 
lowed in C\inturi Cf)-<JH( iativ( Ele- 
v.ilor Co V Ro^ il Indnnnitv , 
2SJ S \V 169 and Jletzh'r v Royal 
lnd('rnnilv Co . 282 S W 169 

77. La—W’^hittiiifilon \ NtlsonlJros 
Const C'o App 141 So 491—Iri- 
terst tte Whuk sale Grocer Co \ 
I^iutsimn, 1 La Apj) 791 

78 “Materials and supplies*’ 

\ bond (onditioned for pavnn>nl of 
claims lor “mni( rials and supplu's” 
<ov<rs harness for horses and mules 
used m I hi work—Muipln v St.iti 
ex rel Gcrn Citv Ruilder.s’ Siipj)l> 
Co 15.5 So 122, 115 Fla 162 
“Equipment” 

A bond tor the payment of claims 
for all materials, 'equipment,” 
teams, and laboi (o\eis harness, 
mule' shoes, eU —Fidelity A. Depeisit 
Co eU Maryland v Railcv-Spene»r 
Hardware Co, 133 SE 799, 145 Va 
133 

Claim for horseshoes, horseshoe 
nails, calks, and clevises furnished 
road eontrae tor’s subremtrae tor and 
used on veork was coveie'd by eon- 
traelejr’s bond, where work vas lo- 
catfd some distanei' fre)m any settle¬ 
ment where supplie*s could be fee- 
cuitd—U S, to Use. and Uerieflt of 
Tavlor, V Fub lily Deposit Co of 
Maryland D C Idaho, 4 F Supp 211 

79. US— IT S, to Use and Benefit 
of Taylor v Fidelity «ft Deposit Co 
e)f Maryland, supra 

80. Ala—Simmer v Anniston Hard¬ 
ware Co. 133 So 910, 222 Ala 620 

81. “Provisions and supplleB,” as 
used in be’)nd, doe*s not cover claim 
fur shoeing horses for suhcontia< tor, 
since the shoes ma> not be consumed 


on the particular Job —Ha< how \ 
J’hilbrick & Nieholsem, 268 i* 876, 
148 Wash 214 

83. Alfl—U S Fidelity Guaranty 
(*e) V Benson Hardware Co , 132 
So 622, 222 Ala 429 

83. Minn—Hansen v Remer, 200 N 
W 839, 160 Minn 453 

84. Mich —Smitli v Ousting, 203 
NW 131. 230 Muh 1 

85. US—M.iryland Casualty Co v 
Ohio River Gravel Co, CCAW 
Va , 20 P 2d 511, rehearing denied 
21 F 2d 744, ecrliorari demie d 4 8 
set 157, 275 US 570, 72 L Ed 431 
— McirylaneJ Casualty Co v (lOtt- 
.sehe, C(*AMiss, 18 F 2d 582 

Ala—ir S Fidelity A Guaranty Co 
V Yeilding Bios Co J)ep,irlment 
Ste)ie‘S, 14 3 So 176, 225 Ala 367— 
U S Fieb lity Ar Guaranty Co v 
Benson Hardware Co, 112 So 622 
222 Al.i 429--Benson Ilarelware 
\ Tayloi, 136 So 863, 24 Ala App 
4 80 

Cal— Asse)e uite d Oil Co v Ce>mmai >- 
I’ettrson Co, 163 I’ 702, 32 Cal 
Apf) 582 

Del—Wrirnor Co v Schoonmaker, 
174 \ 4 19, 20 DelCh 165 

Mass — Bairy v Dutfln, 195 N E 511. 
29(1 Mi-s 398 

Minn-—Barths Scott Oil Co v cst- 
tin Sun ly Co, 200 NW 9 17, 161 
Minn 169 

Miss—MeKliath & Rogers v W G 
Kimmons & Sons 112 So 161 146 

Miss 775, suggestion of error over- 
rule-d MeElwratli A Re)geis \ W 
G Kimmeitis tV Sons, 112 Se> 680, 
110 Miss 775 

Mo—State ex rel Btnn Lubiic Oil 
Co V Ljle, 5 S W 2d 45 1, 222 Mo 
App 676 

N —Ovei man &. Co v Maryland 
Casualty (\) , 136 SE 250, 192 KC 
86 

Okl —Fuller v Biooks, 246 P. 369, 
117 Okl 262 

Va —C S Luck & Sons v Boat¬ 
wright 162 SE 53, 157 Va 49o 
“The eontract by- which defendants 
undeitook the work of building the' 
highv\ay contemplated that the' grav¬ 
el should be transported from the 
railway cars to the highway It re- 


ciuircd powei to do this, and the gas¬ 
oline in question furnished the pow¬ 
er It IS true' that the gasoline W'as 
not visible aftei the highway was 
finishe'd, but it was bs visible as the 
labor which was bestowed upon It 
II was used diree tly upon and for the 
hlgh\va\^ and was instrumental in 
producing the final lesult In most 
jurisdit tions powder and dynamite 
used foi blasting have been it'gard- 
ed as ‘materials furnished ’ The* use* 
of gasoline' to < nnvey mateTlals with 
whic'h to build Ibis highway c e)ntrib- 
uted to and enhanced its value in the 
same w^a> th.a( powder and dymarnlle 
do in blasting lor inghwavs Neither 
IS physically me urporate d into the 
highway, but both are wholly ron- 
sumccl in aid of the' work The gaso 
line (ontiihultd lo and enhanced the 
\akie of till highw'av as much as 
though the gi.ivel hud been moved 
i>\ man power oi horse* power The 
slatuti contemplates that lal)or and 
mat* rials used in eon'-trurtlng, re- 
p.iinng or oinamenting a imilding 
ini])ro\ ♦ me lit «a works sh.ill be pro- 
tee led by the bond As the gaseiline 
in quistion materially aided in the 
(onstruc Lion and ))uilding of tlie 
highway, and eriibanced its value it 
sliDuld be legarded as ‘materials fur- 
nisbid’ within the meaning of the 
slaLute ” - Smith v Ousting 203 N 
^\ 131, 132, 230 Mieh 1 

Coal oil used in lighting camp 
Wvo—Fi.anz( n v Soulhtrn Surety 

Co 2 16 1’ 10, 35 Wvo 15, 46 A L 

R 196 

Oil, gUBoline etc., as “supplies” 

(1) tiasoline and oil are ‘sutiplics” 
yyitiiin meaning of statute and bond 
conditioned to pay Hide l)todne*ss in¬ 
cur i«'d for ‘■suni)lits, m.itenals or la¬ 
bor lurnished or consumed in e on- 
rue tion with the construction of said 
road”—Wolle Tire Corpoiat ion v 
Stanton. 3 I’2d 650, 133 Kan 713 

(2) Gasoline, oil, and lubricating 
outfit are “mate iials and supplies” 
for which surety undc'r original con¬ 
tractor’s bond Is liable •- State for 
Use of Wadsw'orth, v Southern Surc'- 
tv Co , 127 So 806, 221 Ala. 113, 70 
ALR 296 
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whether they arc supplied to the contractor®® or to 
the subcontractor.®*^ However, it has also been 
held that the bond does not cover oil, gasoline, kero¬ 
sene, etc, although they are used to operate tiucks 
or machinery engaged in the construction or repair 
of the highway,®® whether such pioducts arc fur¬ 
nished to the contractor®^ or to the subcontractor 
At any rate, a claim for the price of oil, gasoline, 
etc , has been disallowed where it did not appear 


that such products were furnished for use in the 
performance of the highway contract®^ or where 
It appeared that such products furnished to a sub¬ 
contractor were diverted to other uses 

Coal used in the prosecution of the work has been 
held to come within the terms of the bond,®® al¬ 
though some courts have declined to adopt this 
view 


Xleotrlo power famlelied for rook 

emsher and cable cars is not merr 
Inatrumentallt V or tool, but "labor” 
within road contractors' bond to pav 
therefor—Town of Cornelius v 
LampUm, 128 SE 324. 180 NO 714 
ZxL Pemuiylvaiiia 

(1) Under Act of June 26, I'l'tl, P 
Ij 1388, 36 PS ^ 142, v Inch piovides 
that the liond '^hall lie conditioned 
for the' pa\menl of claims for labor 
and material supplied or performed 
in the prosecution of thc' work, 
"whether or aIoI the said material 
and labor entc'r Into and be conic c om- 
ponc'nt i)arla of lhc> woik or improve¬ 
ment contemplated" gasoline and 
heavy oil. supplied to state hifj:hi\a> 
conlinctot for opciation of trucks, 
rollers, tde , and ravolight oil, used 
to furnish light in danger signals, 
are covered hv the bond —Conimon- 
wc*alth. to Use of Atlantic Retining 
Co V Ciccoiie. 173 A 642, 316 Pa 
111 

(2) Under Act of May 16, l‘)21, 
P Ij 6r)0, the condition of the bond 
that the contiucloi "shall well and 
truly pay for all material furnished 
and labor performed in and about the 
construction,” did not include gaso 
lint and oil—(\)miTU)nweaIth v Un¬ 
ion liid« iiinity Co, 149 A 171), 299 Pa 
14 1 

86 Ind—Cieorge T Miller Const Co 
\ Standard Oil Co, J86 NE 6J9, 
JOr, Ind noo, 'll A U R 1025 
Mass Ainciiean (’'asling Co v 

Cnmmonw e alLli, 171 NE 171 271 

M iss 1 

Mc) Stall ex rel Penn laibric Oil 
Co V U\1i 5 SAV2d 453, 222 Mo 

Ajip (m 6 

Okl —Soutln rn Siindv Co v Corbit, 
285 P 949 142 Okl 103 
Ti X Enii)lo\ers’ C\isualtv ^''c) v 
Roikwall County 15 S VV 2d 690, 
120 T( X 441 inodilying, Civ App , 
300 S\V 148 and le formed 38 SW 
2d 1098 120 Tex 411 
UlspenBatlon to liaiileie 

Claim tor gasoline and oil deliv- 
e're*d bv mat e ri.iInian to highway con¬ 
tractor and furnished hv contractor 
to haul* IS for use* in trucks hauling 
road mat* Mills Mas within contrac¬ 
tor’s bond, although contractor de¬ 
ducted value ol such gasoline and oil, 
slightly In excess of cost price, from 
amount due tiaule rs—George T Mil- 


b r ('onst Co v Standard Oil Co 185 
KE 639. 205 Ind 509, 91 A L, R 1025 

87. Ala -State, for Use of Wads¬ 
worth v Southern Surety Co 127 
So 805, 221 Ala 113, 70 A L. It 
29(, 

Kan —Wolfe Tire Corporation v 
Stanton, 3 P 2d 650, 133 Ivan 713 
Mich—Smith v Ooatlng, 203 NW 
131 230 Mich 1 

Mont — H Earl Clack Co v Staun¬ 
ton, 72 P 2d 1022 105 Mont 375 
Okl—Standard Aceiderit Ins Co v 
I )ecp Rock Oil Corporation, 68 P 2d 
808 180 Okl 260—Eagle Oil Co \ 
Altman 263 P 666. 129 Okl 98 
Tenn —Kamho v Navlor Engineering 
Co, 10 Tenn App 203 

88. Aik—l’lc*rce Oil Corporation v 
Parker, 271 SW 24, 168 Ark 400 

Ua —State v Smith. 119 So 56, 167 
La 301 

N J>—\aiger V Dakota Trust Co, 
215 N W 209, 55 N I) 535 
'e^lcarlv, the purpose of the oil is 
to luhiicale ihe mechanism of the 
truck so that it will pn'seive* the 
parts and remdei locomotion possible 
The gasoline is used b(.*(ausc‘ it is 
the powc'r which opc“r,itc‘s the truck 
and make s it po’^silde to transport 
the material to he iric orpoiated in 
the public impiovernent When the 
parts are luhricate-d and the gasoline 
tank filled, the purjeoscs of both are 
achieved and then and there end 
Thus lhcr*‘ is no direst relationship 
between the component ports of the 
improvement and the oil and gasoline* 
in the truck There is no nexus be¬ 
tween these elements eontained in 
the* truck and the irigr edit‘nts com¬ 
posing the impiovemc n1 lie nc e they 
do not filter into the construction 
thereof, and it cannot la said th.at 
the Legisl.ituie in the language used 
in the statute ever intended that the 
pow^cr races arv lo nic»\ e the truck 
and transport the materials yvas ma- 
Ic'Tiil that tillered into tht construc¬ 
tion ol the irniirovc rru'nl -Standard 
Oil Co v !»< troll Fidelity A' Surety 
(\) 157 NE 418, 419. 24 Ohio App 

237 

89. U S—Standard Oil Co v Fed- 
t ral Surety Co , CCA Kan , 28 F 
2d 489 

La—State v Miller, 126 So 422, 169 
La 914 
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90. Ark —Pierce Oil Corporation v 
Parker. 271 SW 24, 168 Ark 400 

La - Red Uivc'T Const Co v Pierce 
Petroleum Corporation 115 So 752, 
165 La 565—Red Hivei Const ("o 
V Pierce I’etroleum Corporation, 6 
La App 63 1 

Ohio—Standard Oil Co v Detroit 
Fidelity Surely Co, 157 NE 418, 
24 Ohio App 337 

91. Ind—Montgomery v Southern 
Siirelv^ (\) ot Iowa, 162 NE 31, 
96 Tnd App 472 

Sale to Bnbconti actor 
Ind —Ohio Oil Co V Fidelity & Dc*- 
posit Co of Maryland, App, 42 N 
E 2d 406 

Team—Southern Const Co v Halli¬ 
burton, 258 S W 409, 149 Tenn 
319 

92. Ind—Ohio Oil Co v Fidelity d 
Deposit Co of Maryland, App 42 
N E 2d 406 

93. US—U S, to Use and Renefit 
of Tiiyloi v Fidelity A Deposit 
Co of Mai viand, D C Idaho, 4 F 
Supp 211 

Cal—McCoimick Saeltzei Co v 
Haidlen, 6 P 2d 255, 119 Cal App 
96 

Ind - Smiley v Slate, 110 NE 222, 
60 Ind App 507 

Maas—Anieriian Casting Co v 
Commonwealth, 174 NE 174, 274 
Masts 1 

Miss—McElrath A Rogers v W G 
Klmmons A Sons, 112 So 164, 146 
Mias 775 Miggeation of error over 
ruled M( El width & Rogcis W 
G Kiminons A Sons, 112 So 680, 
116 Miss 775 

Wyo—Fian/en v Southfin Surety 
C\) 216 I' 30, 36 Wyo 15, 46 AL 

R 4 96 

Coal fnmlBlied to heat asphalt to 

make it possilile to spread anphalt 
on highway as top surface, is "ma¬ 
terial tuinishe'd” wUliiii coverage of 
highway (ontiaeAor's statutory bond, 
covering mate'rials furnished in 
‘cai lying forward performing or 
completing contract’*— 

Lingler V Andrews, 10 N E 2d 1021, 
56 Ohio App 487 

Coal nsad in rock-omsher engine 

emjiloytd by subcontractor—South¬ 
ern Const Co V Halliburton, 258 S 
W 409, 149 Tenn 319 

94. Aik—Southern Surety Co v. 
Simon, 290 SW 960, 172 Ark. 924 



40 C.J.S. 


HIOHWAYS 


§ 210 


In some jurisdictions the statutes requiring bonds 
of highway contractors direct that the bond shall 
contain a condition which covers fuel,^^ or express¬ 
ly require a condition for the payment of oil, gas¬ 
oline and lubnccints used in or consumed in the 
work,9® or define '‘material” as including gasoline, 
oil, kerosene, etc 

Insurance premiums, A highwa}” contractor’s 
bond for the payment of claims for labor and ma¬ 


terial and the like ordinarily docs not cover a claim 
for insurance premiums,®^ such as premiums on a 
workmen’s compensation policy,^^ or a claim for 
premiums on a surety bond ^ 

Loan or advancement of money. A labor and ma¬ 
terial bond given by a highway contractor ordinarily 
does not cover loans or advances made to the con- 
tractor^ or siibcontractor,^ even though the money 
IS lent to the contractor^ or subcontractor^ for the 


95. Oil, g‘a8 and lubricants are with¬ 
in a statute requiring a bond condi¬ 
tioned for payment of claims for ma¬ 
terial, including fuel—Standard Oil 
Co \ Marvin, 206 NW 37, 201 Iowa 
614 

Material furnished for use “In” ma¬ 
chines 

A .statute imposing an obligation 
on surety to pay for all material and 
supplies furnished for use “in” ma¬ 
chines would cover coal, oil, or gaso¬ 
line used m the machines—Restcr v 
Moody & Stewart, 134 So 690, 172 
La 510 reversing 130 So 254, lO* 
LaApp 177—(leMiral laimber A Sup¬ 
ply’' Co V Hunter, 134 So 759, 17 La 
App 71 

96. Mo—Stale cx rel and to Use 
of VS^iitlimann v Gillioz, App, 60 
S W 2d 696—State cx rel Ilern- 
lila'Ti V Dttroit Fidelity & Surt tv 
Co. 21 S W 2d 494, 224 Mo Apj) 22 
—State ex rcl Kingsley v Carttr- 
ville Const Co, 2S4 S W 150, 220 
Mo App 244 

97. Iowa—Coon River Co-op Sand 
Ass’n V McDougall Const Co of 
Sioux City, 244 NW 847, 216 Iowa 
861 

90. Xiiabillty insurance policy 

Ark-“New Amsteidam (".isurilty Co 
V Detroit Fidelity & Sur< tv Co, 
58 S W 2d 418. 187 Ark 97 
99 Del—Warner Co v Sc boon- 
maker, 174 \ 449, 20 DflCh 165 

Ga—Seibels, Ri uce Co V Nation.il 

Suic'ty (\)rpoiation, 11 S L 2d 705, 
63 Ga 520 

ND—State V IMdgett 209 N W 388, 
54 ND 211 

Ok) - Krnploytrs’ IJability Assur 
Corporation, Tiiniited, of London 
England, v Cannon, 49 C 2d 101, 
17 J Okl 493, 102 A L R 131 
Wis—P^mployers’ Mut Idabilitv Ins 
Co of Wisconsin v'^ Ferd H Grabl 
(\)nst Co, 3M NW 326, 203 Wis 
315 

1. Del —Warnei Co v Sthoon- 
inaKer. 174 A 449, 20 Del (^h 165 
2L Ala--U S Fidelitv A Guaranty 
(\) V P‘i"st Nat Rank, 140 So 755, 
224 Ala 370 

Ind—Smiley v State, 110 NE 222 
60 Ind App 607 

Minn—First Nat Rank v O’Neil, 223 
NW 298, 176 Minn 258 
Or—U S Fidelity & Guaranty Co v 
Klamath County, 23 I’2d 133, 143 


Or 471—State v U S Fidelity & 
Guaranty Co, 265 P 775, 125 Or 
13, follow'! d in State \ .-Ivlina Cas¬ 
ualty tL Surety Co. 265 P. 782, 126 
Oi 19t 

29 (M p 613 note 79 
What constitutes loan 

(1) Payments b\ foreman for re- 
paiis to machinery, materials, and 
freight thereon amount to loans and 
are not covered by highway contrao- 
toi’.s bond piotecting persons supply'- 
ing “labor and mateiiaN”—U 
Snelsoii et Co V H G Hill & Co, 146 

5 E 13 >, 196 N C 494 

(2) Where a p( rson buys materials 
on his own aeeounl and they aie de¬ 
livered to the contraetoi, the trans- 
aitioii is not a loan of monej and 
the surety is liable for the malorials 
furnished—IT S F'ldelitv Guaian- 
ty (''o V Yeilding Rios Co Depart- 
rnemt Stores, 143 So 176, 225 Ala 
307 

Surety's agreement, authorizing 
contractors to use monthly estimates 
as security for payment of loans 

made* necessary to complete road 
construction contract to enable credi¬ 
tor making loans to have first lien 
on such estimates was not breached 
by' award of portion of .such esti¬ 
mates to lien claimants, where cied¬ 
it oi failed to assert its lien on 
monthly estimates while under its 
( ont rol and money which it failed to 
furnish to complete cortiact was 
molt than sufficient to pay litn 
claimants—Indiana Nat Rank ot 
Indianapolis Ind , v U S Ficb lity 

6 tiUdianty Co, C C A Ind , 8 F2d 
144 

3. Ark—Ayies & Graves y ElJis 
4 9 SW2cJ J056, 185 Ark 818 

^ Ark—Nor ten v Marvland Cas¬ 
ualty Co, 32 f'’W 2d 3 72, 180 Ark 
609 

Md State v National Surety Co, 94 
A 916. 126 Md 290 
Minn—Fust Nat Rank v O’Neil, 223 
N W 298, 176 Minn 268 
NC—^Wachovia Jiank & Trust Co v 
J P Mulligan Const Co, 156 SE 
491 200 NC 304—R L Snelson 

& Co V R G Hill & Co. 146 SE 
136 196 NC 494 

Or—State v U S Fidelity & Guar¬ 
anty Co, 265 P 775, 126 Or 13, 
followed in State v .^Etna Casualty 
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& Surety Co, 266 P 782, 126 Or 
104 

Tex—Employers’ Casualty Co v 
Itockwall County, 36 S W 2d 690, 
120 Tex 441 modifying, Civ App , 
300 SW 14 8, reforn.ed 38 S W 2d 
3098. 320 Tex 441 

Utah—J F Tolton Inv Co v. Marv¬ 
land Casually Co , 293 P 611, 77 
Utah 226 

Wash—Marvlctnd Casualty Co v. 
Phil brick & Nicholson, 266 P 142, 
147 Wash 277 

“The authorities are practically 
uniform that a bond to securt the 
payment of claims for labor and 
material does not mure to the bene¬ 
fit of one who loans or advances 
funds for the payment of such 
claims”—First Nat Rank v O’Neul, 
223 NW 298, 300, 176 Minn 268 
Xieuder does uot become a subcon¬ 
tractor betause conlraetor used mon¬ 
ey for labor and material—Noiton v 
Maryland Casuu.ltv Co, 32 S W 2d 
172, 380 Aik 609 

Bank lending money to foreman of 

contractor to pay claims against 
highway contractor for labor and 
material, without taking assignment, 
IS not within bond protecting peison 
supplying ‘ labor and materials ’’— 
R L Snelson & Co v R. G Hill & 
Co, 146 SE 135, 196 NC 494 

“Upon the condition” to pay claims 
for material 

Where one lent money to a state 
road oontiactor “ujion the condition’* 
that money so lent was to be used 
to pay for nialeiial used in construc¬ 
tion of road, and money was so used, 
but agroLment was made without 
knowh'dgo of materialmen or suiety 
on bond, lender cannot recover 
against contractor’s surety, on con¬ 
tractor’s failuie to repay money' so 
boT rowed, w hert bond contained pro¬ 
vision, requiicd by Code art 91 § 33, 
that contractor shall pay every per¬ 
son furnishing material and perform¬ 
ing labor on constiui tion of roadway, 
money due him therefor—Now Am¬ 
steidam Casualty Co v State, 128 A. 
611. 147 Md 564 

5 Miss —Oliver Const Co v Craw¬ 
ford, 107 So 877, 142 Miss 490 
Subcontractor of a zubcoutractor 
Ark—Ayn s & Graves v Ellis, 49 S 
W2d 1066, 186 Ark 818. 
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purpose of paying claims for labor and material 
and IS actually used for such purpose, and in some 
jurisdictions statutes have been enacted which ex¬ 
pressly exclude persons who have lent or advanced 
money to the contractor, subcontrHCtor, or other 
person ® However, it has also been held that a la¬ 
bor and material bond covers a loan to the contrac¬ 
tor made for the purpose of paying labor and ma¬ 
terial claims 

In some jurisdictions a pei son a(hancing money 
directly to the workmen or materialmen and taking 
an assignment of their claims is entitled, as as¬ 
signee, to recover against the surety on the bond 
the amount aflvanced ^ In the absence of an as¬ 
signment of the claims it has been held that one 
who cashes in merchandise pay checks of the con¬ 


tractor’s employees has no recourse on the bond,® 
although there is authority that where money is 
advanced directly to the workmen they are parties 
to the transaction which results in an equitable as¬ 
signment of their claims 

Lumber. A claim for lumber has been allowed 
under a highway contractor’s bond conditioned for 
the payment of claims for labor and material and 
the like^^ However, some courts have declined to 
view a claim for lumber as one within the boiKp^ 
where it is not consumed on the job 

P(m’drr, dynamite, etc A highway contractors 
bond conditioned for the payment of claims for la¬ 
bor and material and the like has been held to in¬ 
clude powder, dynamite, caps, fuses, etc, used in 
the prosecution of the work,i^ although some courts 


Joint maker of note on wliidi men- j 
ry was Unt hv l*ank to suhfontrac-' 
tor and who x\as conundhd to pay 
tho nolo (ould not rreovor against 
the surety f>n the liond since the 
hank had no such right --Oliver 
Tonst Co V Crawford, 107 So 877, 
142 Muss 490 

Order accepted by contractor as bind¬ 
ing* surety 

SuTet> on highway oontr actor’s 
bond conditioned for payment of 
claiina foi work and material was 
not liable for amount of ordc'r ac- 
c'lplcd by contractor to pay to liank 
money coming to subcontractor on 
estimate for work done on subcon¬ 
tract whlcti oiclc'r was executed to 
rc'pav loan which subcontractor used 
to piVV l<ibor«rs and mntcr'almcn. 
whf'rc surety was not party and did 
not consent to order, bank did not 
take* assignments from laborc'is oi 
materialmen, and it was not shown 
that surety received or retained any 
part of parti'ular fund —Farmers 
State Hank of Waiibun v \nderson, 
2b; N \V 411 19r» Minn 475 

6. Wash—Maryland Casualty (V) \ 
Philbruk Nicholson, 2b6 P 142, 
147 Wash 277 

Purchase of workmen’s claims for 
laboi IS not a loan eyr advane errient 
to the contractor within the ban of 
the '-tatute —Mar\land Casualty Co 
V Philhri'k ifc Nicholson, supra 

7. SC --Stewart & Kernughan v Fi¬ 
delity elC l>e posit Co of Maryland, 
169 SF 4‘M, 169 SC 516 

8 . Al'i —U S Fidelity efe Guaranty 
Co V Ve-ilding Bros Co Fepait- 
ment Stores, 143 So 176, 225 Ala 
307 

Wash—Maryland Casualty Co v 
I'hilbrick A Nicholson, 26b P 142, 
14 7 Wash 277 

Money due oi to bec.ome due as as¬ 
signable set Assignments 15—22 
Right of assigne'e to sue on bond see 
infra subdiMsion g (5) of this sec¬ 
tion. 


9. Temn—(’arter County v Oliver- 
Ilill Consir Co, 228 SW 720 143 
Tenn 649 

10 Utah —J F Toltc'n Tnv Co v 
Maryland Casualty Co, 293 I* 611, 
77 Utah 226 

Ad vane ernents for wages as eepiitahle 
assignment generally see Assign¬ 
ments t} 58 

11. NC-\derholt v Condon. 128 S 

E 1,17, 1S9 N 718 

l^umher for building camps, store 
rooms, etc — Arne r lean Surety Co of 
New' York v Tames A Diek Co, CC 
ANM, 23 F 2d 4b4, certiorari denied 
49 set 26 278 US 624, 71 B Ed 545 

12. Material “for use in any ma¬ 
chine” 

Lumbc'r and '•iipplies furnished to 
fontraetor and us<‘d by him in eon- 
strueting pile diivcr were* not materi¬ 
al fuinished “tor use in any machine 
used in the construction” of road un- 
de*r Acts 1926 No 271, amending Acts 
of 1918 No 224 —General Bunibtr & 
Supply Co V Hunter, 134 So 759, 17 
L.a App 71 

13. Okl -W R Pic'kenng Lumber 
Co V Fuller, 24 4 J* 760. 117 Okl 
51 

Tex —U S Fidelity & Guaranty Co 
V Ue*nclersc>n Cc>unly, 253 S W 815 
aflirined, Com App 276 SW 203, 
in which motion is overruled, 276 
SW 1119 

Only to extent lumber is actually 
consumed nia\ a claim against the 
bond be allowed—National Surety 
Co V Arizona Ciroccry Co, 259 P 
404, 259 Ariz 399 

“Materials used or employed in such 
construction” 

In suit on '’tale highway contrac¬ 
tor’s bond, om furnishing lumber 
which was used to make concrete 
forms was not entitled to lien, al¬ 
though forms were used on project 
until they were unfit for further use 
and w'ere given away as scrap since 
lumber still preserved its identity 
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and could have been used for fuel, 
and so w.as not "materials used or 
employed in such construction” with¬ 
in Gem L [Ter Ed ] c 30 1} 19—Carter 
V Commonwealth, 194 NE 915, 290 
Mass 07 

Bale to subcontractor 

A company Mipply'ing lumber used 
for rock beds lo highw'ay subeontiac¬ 
tor was nol entitled to reeo\ er from 
general contractor and surety in the* 
absence of a showing that the lum¬ 
ber was consumed in such use, or 
whc'ther it could be used again-- 
Southern Const (’’o v Hallil>urton, 
258 SW 409, 149 Tenn 319 
PosBession of lumber by surety 
Where road contractors nliandoned 
work and surety completed it, surety 
was liahlf for lumber furnished con¬ 
tractors although evidence l.ailed to 
show exactly how much of lumber 
yyas used lo df struc^tion, w-here sure¬ 
ty was .shown lo have taken over all 
the lumber left, and usc*cl it in com¬ 
pletion ol workSouther n Surety 
Co V Guaranty State' Bank of De 
Leon, Tex Civ App, 275 SW 436 

14. Ari/—National Surely Co v 
Arizona Grocc'ry Co, 259 P 404, 
259 Vilz .399 

L;i—la)ng Bell Lumbt r Co v S P) 
(’arr Const Co , 133 So 438, 172 
La 182 

Furnished to subcontractor 

La—Long Bell Lumber Co v. S D 
Carr Const Co, supra. 
“ScLUipment” 

Bond tor pavnu'nt of materials, 
"equipment,” teams, and labor in¬ 
cludes explosive.s—Fidelity & De¬ 
posit Co of Maryland v Bailey- 
Spenoer Hardware Co, 133 SE 799, 
145 Va 133 
“Supplies” 

Such Items are “supplies” within 
the bond —Brieker v Rollins, 173 P. 
B92, 178 Cal 347 

Highway contractor’s improper nse 

of blasting powder would not absolve 



40 C.J.S. 


EIGHWAYS 


§ 210 


have disallowed claims for such items ^5 At any 
rate, it has been held that the bond does not cover 
explosives which arc not employed in the perform¬ 
ance of the contract but are diverted to other us¬ 
es.^® 

Tort liability; damages for breach of contract. 
A bond of a highway contractor conditioned for the 
payment of claims for labor and maleiial and the 
like usually does not cover claims for damages for 
personal injuries suffered by an cmjiloyec of the 
contractor while working on the job,^*^ or claims 
for personal injuries suffered by third persons from 
the tortious or negligent acts of the contractor or 
his employees,or because of the tortious acts of 
the subcontractor 

It has been held that such a bond docs not cover 
a claim for damages, including loss of profits, suf¬ 
fered by a subcontractor who has been prevented 
by the contractor from com[)leting the woik under 
the subcontract^^ or because of the contractor’s re¬ 


fusal to take all the materials contracted for 

Tremsportation, charges for freight and demur¬ 
rage A bond of a highway contractor conditioned 
for the payment of claims for labor and material 
and the like has been deemed to include claims for 
transportation of the contractor’s employees from 
one place to another during the dav’s work, 22 and 
claims for transportation of the contractor’s equip¬ 
ment to or from the job23 and for the hauling of 
materials 2^ The transportation of materials for 
a contractor in order that he may have them on 
hand for incorporation into the work has been held 
to constitute “labor” within the bond 25 However, 
It has been held that a claim for hauling and trans¬ 
porting materials in, on, and about the job is not 
covered by the bond 26 

Freight charges on material shipjied to the con¬ 
tractor for use on the highway, and for which the 
contractor is liable, ordinarily are covered by the 
bond in favor of the seller of the material,27 wheth- 


Burety on his bond from liability for 
cost of pov^dci purcb.iscfl—Randa- 
nite Co V Smith, 2(l P 2d ‘115, 172 
Wash 390 

15. I'a—Commonwealth v TTnion 

Indemnity' ^''o 149 A 170, 299 Pa 

143 

Fumished to lahcontractor 

Ohio—Applcrrhin v Southern Suioty 
Co’, 27 Ohio N I* ,N S , 15S 

16. Tex-- V S Pidility & (luaiantj 

(\) V T( I’owdir (’’o C|^ App , 

88 SW2d n32, error refused 
Sold to sahcontractor 

Or—Slate v lohiison Contract Co, 
253 P 5 20, 120 Or 0.13 

17. Tex —Pane \ Sdilortt, Civ App , 

89 S W 2d 249 

18. Iowa—Schisel v Marville, 197 

N W 6S2 19S Iowa 72.5 

DamagrcB resulting- from lire negli¬ 
gent ly' Ret out l)V (ortiactor or em¬ 
ployees cannot be ie<oveied in action 
on bond — John R Hope r Lumber (’'o 
V Lawson J4 5 SK S47, 195 NC 810, 
67 A L Jt 981 

Bxtrastatutoiy condition for payment 
foi injuries 

(1) Suiety on highuav contiac- 
tor’s bond executed undei statute re¬ 
quiring bond foi use and benefit of 
state highway fund, and expressly 
making laborers and materialmen 
beneficiaric's thereunder to full 
amount of bond over amount of claim 
of state or municipality was not lia¬ 
ble for death of motorist caused by 
contractor’s alleged negligence, not¬ 
withstanding bond contained an ex- 
trastatutory condition for payment of 
all liabilities for injuries incurred in 
and about construction—U S Fideli¬ 
ty & Guaranty Co v Kubanks, 87 H 
W 2d 248, 126 Tex 406, modifying 


lOubanka v Schwalbe, Civ App , 55 S 
W 2d 906 

(2) Validity of extrastatutory con¬ 
ditions geneially" st c supra subdivi¬ 
sion a of this section 

19. Tenn —Southern (^onst Co v 
Halliburton, 258 S W 409, 149 Tenn 
319 

20 Pa —McKenrie Co v Fidelity & 

Deposit Co of Maryland, 50 P.iuph 
Co 158 

Wash—Terry v U S Fidelity & 
Guaranty Co, 82 P 2d 532, 19G 

Wash 206. 119 A I.. U 1276 

21. Condition to -pay all claims for 
mateilal “famished** does not c ove r 
a claim foi damages for refusal to 
lake tbc> material —Kampeska Ma¬ 
tt iials Co V Hone, 219 NW 244, 52 
S D 559 

22. Aid—U S Fidelity Sc Guaranty 

Co V Renson Ilardyvart Ct) . 1^2 

So 622, 222 Ala 4 29—Penson 

Ilardyyarc (^o y' Taylor, 13C So 
86 1 24 Ala App 480 

Subcontractor’s employees 
Tenn - - Tv.iinbo y Nayltti Enginec^r- 
ing Co . 10 Tenn App 203 

23. Nt*b - J'etc r Kieyyit Sons’ Co y 

National Casualty , 8 N \\ 2d 

192 

Claim for unloading, dismantling, 
and hauling steam shovel nintty 
miles and reassembling it was with¬ 
in bond --State to Use of Jonts v 
Ftak, 18 P2d 203, 141 Or 4‘.i 
24 Md—London Sr Lancashire In¬ 
demnity Co of America v State*, 
138 A 231, 153 Md 308 
Claim for rental of equipment see 
supra subdivision c (3) (b) of this 
section 

Subcontractor 

Hauling dirt for state highway un- 
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der subeontrac't constituted "labor 
perfoimed" in carrying forward con¬ 
tract, bringing subcontractor’s claim 
within contractor’s bond—Metiopoli- 
tan Casualty Ins (^> of New York v 
Dill, 180 NE 47, 124 Ohio St 536, 
79 A L R 1249 

25. Dt‘l—St.ite V /Etna Casualty & 
Surety Co, 145 A 172, 4 WWHarr 
158 

26 Wis—While V U S Fidc'lity S 
Guar.inly Co, 256 NW 694 216 

Wis 17 5 

Subcontractor 

Claim by subc ontrrictors for haul¬ 
ing mateiial by niean.s of trucks and 
dll VC is tuinished by lbf*m was not 
'labor performed" within conlr.o- 
tor’s bond—Limoln County y E 1 
l>u I’ont De Nemours & Co, 32 S V\ 
Jd 292 224 Mo App 118 5 
27. US—IJ S, to l^se and 15cncfit 
of Taylor y Fidelity & Deposit Co 
c)1 Mai viand D C Idaho, 4 F Supp 
211 

Such charges aie part of purchase 
price (it the material 

S—Mai y land Casualty Co v Ohio 
Itivei Grayel Co, CCAW \'m 20 

!'■’2d 514, rehearing cUnied 21 F 2d 
711 certiorari denied 48 S Cl 157, 
275 U S 570, 72 I. Ed 431 
Kan —Jtoad Supply Sr Metal Co v 
Kansis Casu.iliy S- Surely Co, 246 
V 503 121 Kan 299 
“Indebtedness” on account of mate¬ 
rials furnished 

Amount cjf freight pic paid by com¬ 
pany furnishing highway contractor 
with rock asphalt was "indebted¬ 
ness" within statute providing tliftt 
contractor’s bond should be condi 
tloned for jiayment by contractor "of 
all indel)lednens w'hic h may accrue 
. . on acc^ounl of any . 
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cr the seller prepays the freight charges^* or they 
are exacted of him under his liability as consign¬ 
or 29 

In the case of a common earner, a claim for 
freight for carrying material consigned to the con¬ 
tractor for use in the performance of the contract, 
and demurrage charges, has been allowed in some 
jurisdictions under a labor and material bond, in 
such jurisdictions the fact that the carrier had a 
lien on the goods does not deprive it of a remedy 
on the bond 20 Claims for water traiisiiortation, 
carried on over short distances at frequent or ii- 
regular intervals, where the practice may not be 
to pay for such transportation on delivery of the 
materials, or to assert the carrier’s lien, are within 
the bond 


40 C J. S. 

(4) Rights, Liabilities, and Discharge of 
Surety, Defenses 

General rules governing the rights, llabilltiee, and 
discharge of sureties ordinarily apply to sureties on 
highway contractors' bonds conditioned for the payment 
of claims for labor, material, and the like 

General rules governing the liability of sureties 
usually are applicable to sureties on highway con¬ 
tractors’ bonds conditioned for the payment of 
claims for labor, material, and the like 22 The lia¬ 
bility of the sureties is to be measured by the terms 
of the bond22 read in conjunction with the statute 
requiring the bond,^^ and not by the terms of the 
contract between the contractor and highway au¬ 
thorities The surety is liable notwithstanding the 
contractor assigiis^s or sublets^'^ ihe contract A 
notice by the general contractor disclaiming liabil¬ 
ity for debts incurred by his subcontractor will not 
relieve the surety of liability for labor or material 
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materials furnished" in hiph^vav fen- 
Htiudion, so as t<» make surety on 
contnif tor’s hond liaiile foi au< h 
amount —Metropolitan Casualty Ins 
Ct) nf New York v Natural Hot k 
Asphalt Corporation, b N K lid TTO. 
103 IndApp 087 

Betnrn freig-ht on equipment leaeed 

hv fontrattoi ifl not within the hond 
— Dawson v Noithwt stern C’onsli 
C\). Ibl NW 773, 137 Minn 352 
28 ind—Metropolitan Cnsiialty Tns 

C\> of N<w Yoik V Natural Ttot k 
Asphalt (\)rpoia1ion, 6 N K 2d 739, 
lot IndApp 687 

29. US—MriiNland Casualty Co v 
Ohio River (Iiavfl Co C (''A W 
Va 20 F 2d 511 reheai Inp: denied 
21 F 2d 744 oei 1 ioran denied 48 
set 157, 275 US 570. 72 L. Ed 
A n 

Freight chargee for unpaid balance 

of the freight resulting from an tr¬ 
io? in the original t barge art a valid 
< lalm - Xmtri'an Diahilitv & Suretv 
<"o V Rluehcld Supfily Co , CCA W 
Va , 70 F 2d 187 

30. Bailroad claimants 

Ala -Ctntnil of (leoigia Ry Co v 
U S Fidelity & Ouanintv Co, 137 
So 3fa 2Jl Ala 458 
Dt 1 -Stalf \ na (\'isualt V & Suit - 
1\ Co 145 \ 172, 4 WWHarr 158 
41«Somnieis Const Co v Atlanta 
Coast lant* R (’o 7 S E 2d 429, 62 

(rfl App 2 3 

31. \\a>-h —MatdM Sletl iVodiKts 

t'o ^ Rnustti 281 r 14, 151 

Wash 120—Nemah River Towboat 
Co \ Drewstei, 27S 694, 152 

Wash 672, modifitd on olht r 
groiindf, 279 P 1107, 152 Wash 672 

32. Kv - Massachusetts Bonding & 

Insurant v C B Dull & Co, 

87 S W 2d 363. 2C1 Ky 255 

Scope and t \tent of liability of suie- 
ty us to creditor or obligee geneial- 


Iv see the C JS title Principal and 
Surety 90-115, also 50 1 p 71 

note 89 et spq 

Iiiahility of sureties on different 
bonds 

Where contractor giving bond to 
hif;h\vav commission hired convicts 
and gave bond to the state piison to 
secure the contract of hiring, the 
surety on each hond was liable* to 
tbc slate in proportion to the penal¬ 
ties of the bonds and liability of one 
was not primarv and liability of olh 
er si'( ondarv —State I'rison v Mas¬ 
sachusetts Bonding & Insurance C^o , 
13 5 S E 125. 192 N 391 

Highway contractor acting as his 
own surety by depositing cash or 
sec unties is charged with same de¬ 
gree of liaiiilitj to m«iterialman as 
is chaigealile to surety on hond — 
Molonv A Caitc*r Co v Pc‘nn<>ll &. 
ITarlev, 169 SE 283, 169 S 462 

33 K\ - Massac husc Its Bonding & 
Insiir.inct Co \ C B Dull Ac Co, 
87 S \Y 2d 26.3, 261 K\ 255 
Bond of partnership and bond of suc¬ 
cessor corporation 
AV he rt surely was liable on succes¬ 
sive bonds of partnership and its 
successor corporilion, fact that per¬ 
son furnishing goods lo partnership 
and corporation could not specify 
what pait ol labor and material went 
into construction of either of tw'o 
prone Is would not absolve the sure¬ 
ty c)t ]la)>ilit> — Southern Surety Co 
V Ft Duiiton Mercantile Co, 24M 1’ 
263 80 Colo SO 

Bond executed after completion of 
work in lieu of deposit 

AA'^hcie a cashier's check was de¬ 
posited to secure the performance 
of the contract and payment of labor 
and material claims, and the claims 
are enforceable against the fund evi¬ 
denced by' the check, the sureties on 
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a bond executed aftc*r the completion 
ot the work and in substitution of 
the cashier’s check me liaiile for 
such claims -Stale v Storm, 287 P 
689, 4 9 Idaho 216 

34 (Vil —Uoolc'v V Freeman, 266 P 
5 15 204 Cal 59 

low^a — Southern Surety (''o v .Tenner 
Bros, 2^7 NW 500, 212 Iowa 1027 

35. Ufil—(’oob y V Freeman, 266 P 
54 5 204 Cal 59 

36 Okl -Fuller v Brook*^, 246 P 
.169 117 Okl 252 

37. Miss—Oliver Const Co v Dan- 
cv 102 So 568 137 Miss 4 74 
I’ersons pcrfoiming labor for, and 
furnishing material to subcontrac¬ 
tor .IS secured b\ bond see supra 
subdivision c (2) of this section 
Bffect of provision against subletting 
J'^ac t that I he general contractor 
sul)J( t a part of the contract with 
out Ihe consent of the highwav au- 
thoritic's in viobalion of a provision in 
the camtiact does not prevent recov¬ 
ery by one who performs labor for 
or fuinishes material lo the suiicon- 
Irac tor 

IM—Beaver (''ounty^ v Franklin, 18 
PaDlst <!c Uo 6 15 

S —Miller v^ C’ornc'll-Y'oung Co, 
171 S K 790, 171 S C 228 

Accepting duebllls fxom subcontrao- 
tor 

Claimants for labor performed and 
rnatfiial furnished in construction of 
public road did not waive protection 
ol contractors bond furnished under 
D1918 c 217 l)y contractor to whom 
contiact was let, liy accepting from 
subcontractors to whom such con¬ 
tractor sulilct the oontrac t, duebills 
constituting merely statements of 
amounts clue lor such labor and ma¬ 
terial— Oliver C^onst Co v. Dancy, 
102 So 568, 137 Miss 474 
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furnished to the subcontractor 38 The surety on 
the principal contractor’s bond is not liable to the 
subcontractor for material furnished to the sub¬ 
contractor where it does not appear that the sub¬ 
contractor either paid the claim or bound itself to 
do so and the material claimants were proceeding 
directly against the surety 39 

Various matters urged have been held not to con¬ 
stitute a defense to the surety’s liability on the 
bond The surely by his conduct may be es¬ 
topped to deny liability for labor and material fur¬ 
nished 

Discharge of surety General rules relating to 
the discharge of sureties ordinarily apply to sure¬ 


ties on bonds of highway contractors conditioned for 
the payment of claims for labor and material and 
the like .^2 The surety has been held to be re¬ 
leased on various grounds ^3 Thus it has been held 
that the surety of the principal contractor is re¬ 
leased from liability to a claimant where the con¬ 
tractor, without the surety’s consent, assigns to the 
claimant the money to become due under the prin¬ 
cipal contract.^^ On the other hand, various 
grounds urged for the release of the surety have 
been held insufficient It has been held that the 
surety is not released from liability to a claimant 
for labor or material because the contractor exe¬ 
cutes notes to the claimant,^® or because the claim¬ 
ant voluntarily and without consideration delays the 


38. Ala—Pottus V Stato. 137 So I 

466, 24 Ala.App 525 ] 

Cash deposit In lien of surety 

Whore highway conliactor’s bond 
covered materials furnished to sub- 
tonlra< tor, eonliactor d^ positing cash 
and securities could not escape lia¬ 
bility hv notifying materialman that 
contractor would not pav loi supplies 
furnished subcontractor—Molonv A. 
Carter Co v Pennell & Ilailcy, 169 
S K 283, 169 f? C 462 

39. UK—Consolidated Indcminity & 
Insurance Co v Salmon A> Covsin, 
Mining Engm<*ers and Contractoi s, 
C C A Ala ,64 F 2d 756 

40 Defense of negligence ir not 
available—(Continental Casualtv Co 

V Hio (Irande Fuel Co, 119 I'2d 618, 
lOS ("olo 4 72 

Breach of alleged agreement by 
township to take road bonds at par 

to expedite- construction of a state 
load was no defense to its action 
on the contractors’ bond for the rea¬ 
sonable value of gravel taken from 
Us pit by a subcontractor and used 
on the road, as showing that it 
gave the gravel to save defendants 
from dlsciiunt loss on the bonds, such 
agre-ement being ultra vires and of 
no benefit to the township—Rolland 
Tp V Pakes, 197 NW 525, 226 Mich 
284 

41. Sureties paying accounts for la- 
l>or and material and promising to 
pay balance, were estopped to con¬ 
test Items of account sued on—State 

V Storm. 287 P 689, 49 Idaho 246 

42 Ky—National Union Indemnity 
Co V Standard Oil Co , 90 S W 2d 
375, 262 Kv 392 

Tex—Detroit Fidelity & Surety Co 
V Moberly, Civ App, 52 S W 2d 

298, modified on other grounds De¬ 
troit Fidelity & Surety Co v State, 
76 SW2d 492, 124 Tex 145 
Discharge of surety generally see the 
C JS title Principal and Surety 
116-244, also 50 C J p 92 note 28 
et seq 

Surety could buy its release from 


liability from the party to whom it 
w.is luble on the bond for the con¬ 
tractor’s default—Illinois Steel 
Hiidge Co V Mullins, 118 S W 2d 
579, 196 Ark 651 
Application of payments 

(1) According to some authorities 
payments received by labor or ma- 
loiial claimants or thc*ir assignee' 
must be applied in satisfaction of 
lh(' claim .iiid may not be applied 
on the fonltactoi’s gc'noial indebted¬ 
ness—P'ulghum \ State, 114 So 367, 
94 Fla 274 

(2) Whcie contractor owed cement 

( ornpanv under several contracts, in¬ 
cluding a highway construction cori- 
tiact secured by a bond, surety on 
the bond had the legal right to have 
paMTunts hv contiactor from funds 
denvod from the highway contract 
applied to tht‘ indebtedness theieun- 
der and was not liable to the cement 
c ompan\ which, know mg the source 
ot the funds applied them in pav- 
iTU'Tit of indebtedness under other 
contiacts, although cement compan\ 
was directed to make such applicn- 
lion b\ the contractor—Ash Uiove 
Inline* A. Portland Cement Co v Mo¬ 
ran Const Co, 296 NW 761, 139 

Neb 176 

(3) (Contractor’s poAment of sight 
draft foi invoice price of goods 
shipped estopped materialman from 
contending in suit against &uret\ 
that payment was not for goods 
shipped—Jackson v Federal Surety 
Co, 228 NW 400, 56 S D 335 

43. Bepayment by claimant of moiu 
ey paid 

Materialman which unknown to 
highway conirac*tor’s surety proc urc'd 
assignment of moneys due under con¬ 
tract with county and received there¬ 
under hut returned to principal eon- 
trac lor sum much greater than 
amount of claim, without satisf\ing 
it, could not hold surety—U S Fi¬ 
delity & Guaranty Co v Allied 
Products Co, 187 NE 83, 45 Ohio 
App 270 

44. Ohio — U S Fidelity & Guaran¬ 

171 


ty Co v Allied Products Co, su¬ 
pra 

45. Mo—State ex rel C^onerrte & 
Steel Const Co v Southern Sure¬ 
ly Co, 294 SW 123, 221 Mo App 
67 

Dissolution of contractor partner¬ 
ship 

The surety on the bond of a part¬ 
nership is not rf*leased hv reason of 
the dissolution of the partnership, 
although the indebtedness for mate¬ 
rial was Incurred after dissolution by 
one of the members acting individ¬ 
ually and not in the name of the old 
firm—Fxeollo Feed Milling Co v U 
S Fidelity & Gii.-iranty Co, 111 So 
94 145 Mi&s 599 

Pasrment of claims by highway com¬ 
mission 

Where th(‘ highway commission 
w^as without nuthontv to pay certain 
claims, payment by the commission 
did not extinguish the liability of 
the surety—Ameiiean Surely Co of 
New York v lames A Du k Co, C 
CANM, 23 F 2d 464, ceitioiari de¬ 
nied 49 set 26, 278 US 621, 73 L 
Ed 515 

Subletting contract without high¬ 
way commission’s written consent 

was not such m itorial alteration of 
highway construction contract as to 
dis(h.srge surety on contractor’s 
bond —State ex rel Concrete & Steel 
Const Co V Southern Surety Co, 
294 SW 123, 221 Mo App 67 

46. Ala—U S Fidelity & Guaranty 
(’’o V Simmons 133 So 731, 222 
Ala 669 

Mo—Missouri Slate Highway Board, 
for Use and Benefit of Fredonia 
Portland Cement Co v Southern 
Surety Co , App , 9 S W 2d 92 
Assignee of claimant 

Mete f.ict that assignee of claim 
for labor and material furnished in 
t onstruc tion of highway accepts note 
of contractor does not affect such 
claimant's rights against surety on 
contractor's bond—Sc'Ulhern Surety 
Co V I’eople’s State P.ank of South 
Carolina, CCASC, 47 F 2d 93 
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enforcement of his claim against the contractors*^ 
Where the subcontractor perfects a hen against 
funds in the hands of the highway authorities, it 
has been held that the voluntary release of the hen 
by the subcontractor without notice to, or knowl¬ 
edge of, the surety on the principal contractor’s 
bond discharges the surety from liability to the sub¬ 
contractor for the amount covered by the licn,"^* 
although It has also been held that the surct> is li¬ 
able notwithstanding a claimant fails to file his 
claim with the highu.iy authorities'*^ or acquiesces 
in the contractor’s leqiiest not to file his claim 

A comity as payee of the bond cannot release the 
sureties of their liability to laborers and material- 
men 

Riqhts of surety Geiur.d rules pertaining to the 


rights of sureties ordinarily apply to sureties on 
highway contractors’ bonds conditioned for the 
payment of claims for labor, material, and the 
like The surety is entitled to have money due on 
the highway contract applied to the payment of la¬ 
bor and material claims for which it is liable under 
the bond^^ and before any portion of it is paid to 
an assignee of the fund 

d. Other Conditions or Bonds of Contractor 

Various other conditions have appeared in highway 
contractors' bonds, and the contractor may be required 
to execute an indemnity bond or a maintenance bond 

Various other conditions may appear in highway 
contractors’ bonds,such as a condition to indem¬ 
nify all holders of just claims against the principal 
arising out of the performance of the contract 


That drafts drawn by materialman 
on lug'hway contractor were accepted 

did not bar mntorialman’s iij^hl to 
rotovrr on liond — Hank of Wados- 
boio V Nort T n S. 

Snirtv Co . H)2 S K 2 16 202 N C 148 

Contract providingr for payment In 
notes 

Wliorf Ihf c 'Htract Ik 1 \v (>< n th( < on- 
Ir.ictoT .ind nru lei lalman i)iovidod foi 
pavinfnl, one half in rash and bal¬ 
ance in notes nialenalman’s a< <( pl¬ 
ant k of / oU's for more th<in half did 
not dis( fiar^K sinetv from liabilit> 
tin notes piopfrU taktm, but imittri- 
alm.in ttmld not utovti for notes 
impTorinrlv takt'n—Hifl Const Co v 
Commtmw < a II b of \ Iv inia lo 

TNo f»f Tfcndritks, C C" \ Pa , F 
Jd 26ri 

XSnacutlon of notes and mortffag'es 
by subcontractor as s(tuIl1^ and not 
as prwmtnl docs nol itloaso tbe 
sLirt t> - MoHao (iiott-iv (’’o v Jn 
dopondf nt (* Tndamnjt\ Co, C A S C , 
^ \ V Jd 40 1 66 A L It ViH 

47. FendlnfiT determination of lltl- 
gratlon 

AVht'if j 4 « nei il lii^hwav conlrat^or 
T (‘f]ui*stt‘d m.itt I laim.in not It) pioaa 
tlaim iitndinK outionio of litigation 
iKlwt'on K-em i,il (ontr’utor and .sub¬ 
ton tract oi and maltiialmin granted 
sut h iiululK^ncc, sut i) ft)i bt arant c, 
being piiiflN \ollmta^^ >vitht)ut con- 
sid(‘rntion anti for no dt finite time, 
did not tonstiHite snt h ‘(Xtension 
of time” MS tt) l^l^as^ snrol\ tin con- 
tra< tor’s bond—Fubdity Casu.illy 
Co t)f Ne\N ^ t>rk v Hackland, 8 SK 
2d .106, 176 Va 178 

48. Ohio — Ho\d V Koyal Indemnity 

Co, IST) N K 4 22 126 Ohio St 222 

49. ('olo ^ (\»ntinontal Ca*'U'ilty C’'o 

V Itio Crandt Fuel Co, 111) 1'2d 

618, 108 Ct)lo 172 

Failure of subcontractor to pre¬ 
serve lien ft)r woik furnlsht'd to im¬ 
prove public road did not bar sub¬ 
contractor from suing surely on con¬ 


tra( tor's bond securing those entitled 
It) hens—fUiard Hail Fret tors v 
St indard Surety ^ Casualt> Co of 
New York, 168 A *)0J, 86 Nil 210 

50. Ky — National Union Indi mnit\ 
Co \ Standard Oil Co, 00 S W 2d 
375, 262 K\ t02 

51. Tt X—Austin Bros Bridge Co v 
LiO\t, CtunApp, 34 S W Jd 674, 
T(‘\tr‘>ing IiO\t V Austin Hios 
Bndgc Co Ci\ App 5 S W 2d 570 

52. N J —Fidt'litv l>t po it t^> of 

Mar\l.)nd v McCliiilit-JNI mt shall 
Coiporation, 171 A 382 115 N I Kti 
470. afTirmed 176 A 341, 117 NJ 
Eq 4 10 

Rights and rtmtdits of surtlit's gtui- 
eiallv St e tht‘ TS lit It Piintipal 
and Surttt H 286-34J, also 50 C 
f p 230 nt»le 74 et seq 

Contribution 

Agrttmt'nl lo guarantee pavmtmt 
t)f highwa\ tout rat tor’s ntttiunts for 
sujiplies was ‘absolutt giiaiaritv” 
nol contiat t of tosurtttship with 
suietv on et»ntiat tt»r’b luind so as to 
intitle suit tv to et)ntril)ution—U S 
Fidtlilv Ac Cuiianty Co \ Yt*ikling 
Bios (’o Depiilnitiil Stoits, 14J So 
176, 225 Ala JOT 

53. N ,I—Stul7-Sit klf s Co v Fred- 
luirn Const t\)rpoiatioii, 169 A 27, 
114 N J Kq 4 7.5 

Surety not entitled to custody or 
control of money 

N ,r — Slul.ii-Sit kUs ("'o V Fredburn 
Const C'orporation supra 
Where contractor paid labor and 
material claims, and took asslgu- 
ments of claims to bank, Jiank could 
not recover from surety bv reason of 
assignments—M,ir>land Casualty Co 
V Uulanev Humber (^o, CCAMms, 
23 F 2d 378 certiorari denied Bank 
of Ruleville v Maryland Casualty 
Co, 48 HCt 660, 277 US 598. 72 H 
Ed 1007 

54. Mont—I,*anstium v Zumwalt, 
237 P 205, 73 Mont 602 

172 


WVa—state v Coda. 138 SE 324, 

103 W Va 676 

Contractor’s ag'reement to reim¬ 
burse his surety for attorney's fees 

and to conl»*ss judgno^nt therefor 
does not (icale hen against money 
due eontratlor, and directing pay¬ 
ment of sure tv’s attoinev's fe‘fs from 
rnoTK'V du( eontrailor In prefirfnee 
to (ontr.icloT’s assif in ♦ without no¬ 
tice was mor - Stah v Coda su- 
pia 

55 SC—Cantev V Ni w^idl Cont met¬ 
ing Co 178 S R 312, 175 SC 71 
Bond to obtain releasi' of funds see 

Infra subdivision f of this snt ion 
Condition to i)ay attorney’s fees 

Attorney's fec^s are re(ov«rable un¬ 
der a bond conditioned to pay all of 
the expense and < o.sts and ntlorncA s 
fics that may be incurred ‘‘m the 
enforcement of the conditions and 
obligations of Ibis btind ”—Stowell v 
Clark, 118 So 370, 152 Miss 32 
Condition to pay insurance premiums 

(1) Some statute's cxpiesslv re¬ 
quire that the bond shall contain a 
ccirulltion foi the use' of persons fur¬ 
nishing insurance picmiums —Run?: 
Ins Ag-ene \ v t’hilhiis, 255 N W 90, 
l‘)l Mmn 626 

(2) I’remiums on a workmen s 
eornpensatjon jroliey are coverc'd — 
Kunz Ins AgCincy v Phillips, supra 

(3) Howe'ver, a claim for premi¬ 
ums for insuiame which is for the* 
sole benefit ot the contractor, such 
as publi< liability, collision, or prop¬ 
el ty damage in.suranc,i\ is not with¬ 
in the statute —Kunz Ins Agency v 
T’hillips, supra 

(4) Insurance premiums as within 
bond conditioned teir pa\mcnt of la¬ 
bor and material see supra subdivi¬ 
sion c (3) (c) of this section 

56. Persons and claims secured 

One lending money to highway 
contractor does not have claim aris¬ 
ing out of performance of contract 
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to pay all debts incurred by the contractor in the 
prosecution of the work,^'^ or all debts pertaining to 
the woik,^^ or all just debts, dues, and demands in¬ 
curred in the performance of such work,^^ to pay 
other obligations or liabilities incurred in the doing 
of such work or performance of the things neces¬ 
sary thereunder,®® or to pay or discharge all lia¬ 
bilities for injuries which have been incurred in 
and about such construction 

Indemnity bond A highway contractor may be 


required to give a bond to indemnify the highway 
authorities against liability to third persons with 
respect to matters arising out of the prosecution of 
the work ®2 

Maintenance bond A highway contractor may be 
required to give a bond guaranteeing the quality of 
the work and materials for a specified period of 
time and binding him, during that period, to make 
all repairs rendered necessary by poor workman¬ 
ship or materials 


—People V Southern Surety Co, 230 
P 307. 76 Colo 141 

57. Validity of extrastatatory con. 
dition 

(I) A bond conditioned to pay all 
debts tonlratted by the contractor in 
tho prosc'cutlon of the woik is valid, 
although the condition is broader 
than IS required by statute—South¬ 
ern Surety Co v Merchants’ & Farrn- 
4 is' Bank of Avilla 176 NE 846, 
J(i’> Ind 173, rehearing: denit'd 179 N 
K iJ7. 203 Tnd 173 

(J) Validit> of < xtrastalu(oi> con- 
dilU)n g:en4rcillv see supra subdivi¬ 
sion a of this section 

Persons and claims secured 

(1) Sun tv on hit;hwa\ < ontraetor'*^ 
bond (ondilioncd on pinment of all 
debts eonlia(t(d bv principal Js lia- 
bli for TTioiuy loaned contractor and 
actually expended on road work, un 
leas leridfT n b ased sur(‘t\ —South¬ 
ern Sur4't\ Co V M(r(hanta’ 
Fnnu’rs’ Hank of Avilla 176 NE 
816 203 Tnd 173 rehearing d( nn d 
179 NE ‘127 203 Tnd 17 5—Mdssu- 
4hus('t1s Bonding: A: Tnsinanit (’o v 
H.nikris’ Surct\ Co, 179 NE 329, 96 
Tnd \pp 250 

(2) Surely on bond given b\ two 
pt 1 sons as road (ontrattois condi¬ 
tioned that contractors ahf»uld pav 
all debts int urred by “them” was 
not liable to one who advanced mon- 
i\ to one of siuh contiattors on his 
individual credit, after he kn.’W that 
other had withdrawn and w^as out of 
deal —Massachusetts T’onding & In- 
surance Co v State, 149 NE 377, 
82 Ind App 377 

(3) Surety on bonds coytring: two 
blp:h^^n\ contracts w<is not liable' 
toi proportionate part of pr<'niiuin 
for contractor’s woikrnen’s (ompt n- 
sation and liability insurance — 
Southern Surt'ty (’’o v State, 165 N 
E 444, 90 Ind App 309 
Dischargre of surety 

Condiic t of bank in plac mg to con¬ 
tractor’s credit road funds assigned 
to It as collateral seiuiity and in 
permitting contractor to draw checks 
against funds In payment of other 
obligations, relieved contractor’s 
surety from liability to bank under 
bond requiring payment of debts 


contracted bv principal—Southern 
Surety Co v Merc hants’ A' Farmers’ 
Hank of Avilla, 176 NE 846, 203 Ind 
173, rehearing denied 179 NE 327, 
203 Ind 173 

58. Word “debt” inclndos any form 
of claim against fontrattot which 
could he legally established, sinee 
woid "debt” is most inclusive word 
known to law with refcrc'nce to obli¬ 
gations—Cantov V Ncwcdl C’ontiact- 
ing Co. 178 SE 342, 175 SC 74 
Claims secured 

Highway contraclor’s surely, 
agieeing to be icsponsible for pav- 
rnent of “all d4l»(s” pertaining to 
work, was liible lor purchase prici' 
of small movahli* gas c'tigine pump 
with acctssoncft—Americ'an Ilard- 
v\.ir# K biCiuipriK nt Co v !)< Iroit Fi¬ 
delity A Surety Co, 15b SE 770 159 
SC 261 

59. Or—(^latsop Countv v Fi'ld- 

schau 199 1* 953 101 Or 269 18 

AEH 1221 

Validity of extrastatutory condition 

Where the* bond required h\ a 
county of a contractor doing irn 
prove ment work provid^'d for pay¬ 
ment of “all just debts din s and cie- 
inarids incur rc.'d in ptrrormaruc of 
Ihe work,” although the statute 
m 4 *rclv r**(iuJied the bond to lx con¬ 
ditioned for the p,i\rn(nl of labor 
and mat«'rials, such provision is val 
id and binding on th<' ‘-uretv --Flat- 
sop Countv v Ft Idsc hau, supra 
Claims secured 

Camp equipment and utensils are 
(oveitd bv the bond Clatsop Coun¬ 
tv V'^ Feldschau, supra 

60. Kan —Shannon v Abrams 157 

1» 419, 98 Kan 26. Ann ('as 1918E 

502 

61. SC—Canlcy V Newt'll (k)nlrnc^l- 
Ing Co, 178 SE 312, 175 SC 74 

Persons and claims secured 

(1) The condition covers a claim 
for personal injuries suflered bv a 
third person as a result ot an assault 
by a servant or agent of the contrac¬ 
tor—Canley v Newell Contracting 
Co , supra. 

(2) Highway contraetor’s suietv 
was not liable for unpaid premiums 

173 


of workmt n’s compensation Insur¬ 
ance as “liability for Injuries which 
have been int urred in the said con¬ 
struction”—Emrilovers’ Mut Liabil¬ 
ity Ins Co of Wisconsin v Ferd H 
Frrahl Const Co. 234 NW 326, 203 
Wks 315 

62 ITS—Anieritan Suietv Co v 
Tanu's A Dlf k Co , C C A N M 23 
F 2d 461, t't'rliorari denied 49 S Ct 
26 278 US 624. 73 L Ed 515 

Persons secured 

Incbmnitv bond cxetuted by gen- 
t'Til highway contractor for payment 
of damages to property caust'd by 
mgiigtnte in execution of contract 
with t ornrnonwt alth was executed in 
part for lx nt fit of town as owmer of 
damngt'd pror)crl v — How-^ers v Town 
of Marlinsville 159 SE 196, 156 Va 
197 

Claims secured 

The sun Iv on road contractors’ 
Ixind binding it to indemnify the 
irnprovemmt district against loss 
frt»m Ihtir mgligtnce In prosecuting 
tin woik and tailing to pay bills or 
to (ompJ'tt* It within time specified, 
IS not liable for nmruy^ ovt'ipaid the 
contractors through the fraud or 
gross mistake of tht' engineer - Cage 
& Spt'iictr V Road Improvernent Dist 
No 1 of Nc'wton County, 252 SW 
922 159 Aik 642 

63 (Tkl—Gibson y OUfuskef Coun¬ 
ty 189 P 745, 78 Okl 203 

Defects resulting from insufflclent 
plans and specificntions 
Maintenance bonds of contractor, 
guarantc t'lng work performed under 
certain plans and spet ifications, and 
guaranteeing that at the end of the 
specified period contrnt tors would 
“deliver the work to the distngt in 
as good condition as when at c eptt'd, 
(»rdjnary wear and teai exteptecl,” 
lequired repair w'ork done as to de¬ 
tects due to unskillful and insufll- 
iierit plans and specific'ations prt 
paied by the engineer of the im¬ 
provement district, as well as defects 
due to insufficient workmanship cir 
materials supplied—White Const 
Co v Arkansas Louisiana Highway 
Improvement Dist, 254 SW 820, 160 
yirk 452. 
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e. Subcontractors’ Bonds 

(1) In general 

(2) For payment for labor and material, 
etc 

(1) In General 

On subletting a highway contract, the principal con¬ 
tractor may require a bond of the subcontractor 

A highway contractor who sublets the contract or 
a portion thcieof may require the subcontractor to 
furnish a bond for his protection 64 When the bond 
IS not required by statute, it is to be construed as 
a common-law obligation rather than a statutory 


bond 66 Such a bond is primarily for the protec¬ 
tion of the principal contractor,66 and, when he or 
his surety pays claims for which the subcontractor 
is liable, recovery may be had on the subcontractor’s 
bond 67 The bond does not inure to the benefit of 
other persons, unless it also contains a condition or 
clause which can be construed as having been in¬ 
serted for their benefit 66 

General rules relating to the discharge of sure¬ 
ties usually apply to the surety on a subcontractor’s 
bond, who asserts that he has been released from 
habihty to the principal contractor 69 


64. Ala—Stnte for ITae of Wads¬ 
worth V South«‘in Surely Co, 1U7 
So 805, 221 Ala 113, 70 A LR 290 
Bond by 8 \ib< ontrnotor to obtain ir- 
Jease of funds s<*o infni subdivision 
f of this sorlion 

05 Tex—Metropolitan Casualty In*? 

Co of New Votk v Texas Sand A 
Giavel Co , Civ App , (18 S W 2 d 551, 

(‘rroT disnilHS(*d 

Conventional oblig'ation 

Lia—l^Wknian v Womack, 160 So 
431, 181 Ra 837—Miller v Bonner, 
111 So 776 16.3 La 3.32 

66 . La — Mill»"r v Bonner, supra 
TeX—Metropolitan Ca'^uallv Ins Co 

of N« w Yoik V Texas Sand & 
Giavel Co , Civ App , 68 S W 2d 551, 
erior dismissed 

67. Mo—Cht'inijs v Kennedv-Coats 

Const Co 55 S AV 2(1 714 2J7 Mo 

App, 582 (eiliorari (juashed State 
ex rel Gnion Indeinnitv (\) \ 
Shain. 66 S W 2cl 102. 331 Mo 153 

Feedstuffs and snpplleu 

Where the ^uIk ontrn< tor was lia¬ 
ble to pay for fecdstufls and supplies 
the surety on the ^^eneral (ontrav tor’s ' 
bond having paid sin h tlalin mav 
r^eover the amount paid from the 
suhi ontrac tor’s suiet\--Ltvv \ U 
S J^'idelttv A Guaranty C''o , CCA 
Ala , 68 F 2d 329 

Surety’s claim for extras 

.Surety on suheontia( tor’s bond se- 
curinff performa'ue of highway grad- 
lni>r (oniTdct was not tntitled to al¬ 
lowance, as .s^^ainst oontrac tor, of 
(laini for extras which were no part 
of Kiadlne contract—Chernus v 
Kennedv-Coals Const C'o , 55 S W 2d 
741 2J7 Mo App 582, tcitioran 

quashed Slate cx rel linion Inder 7 i- 
nit\ Co V Sham, 60 S W" 2d 102, 331 
Mo 153 

68 . Ind—Fidelity & Casualty Co v 
Sim lair UeflninK Co 1.50 N F 169 
94 Tnd App 92, r<‘hearin#^ denied 
157 N K 13. 94 Ind App 92 

Tex—Metropolitan Casualty Ins Co 
of New York v Texas Sand & 
Gravel Co , App , 68 S W 2d 551, 
error dismissed 

Bonds and contracts for benefit of 


third persons jci nerally see Bonds , 
§ loo, Contracts <5 519 
Condition tor liencfit of laborers and 
materialmen see infra subdivision 
e ( 2 ) of this section 
Privity of contra<;t or rlgrlit of ac¬ 
tion l)v materialman supplyin^ sub¬ 
contractor must app<‘ar on face of 
subcontractor’s bond for former to 
sue surety thereon —Fidelity A Cas¬ 
ualty Co v Sinclair Rc^finlngr Co, 156 
NE 169, 94 Ind App 92 rehearing; 
denied 157 NE 13, 94 Ind App 92 
Materialmen by suinET principal 
road contractor instead of subcon¬ 
tractor could not bring themselves 
yvitliin statutes regarding eontraets 
for public woik, where* their peti¬ 
tions showed that materials W’^erc 
fuinished to suheoritnic tor and that 
bond sued on was subcontractor’s 
bond — U S Fidelity A Guaranty Co 
y I)(‘dcaux. 152 So 274 168 Miss 794 

Claim for insurance premiums 

(1) A surety on faithful perform¬ 
ance bond of subcontractor doing 
highway c'onstruction work was not 
li.ible to an Insui.incc agc*nrv for 
pre niiurns on public and eniploy^c*rs’ 
liability policies by reason of provi¬ 
sion in subcontract which rc'uuiied 
subcontractor to 'carry” such poll- 
eic*s fcir protection of public and sub- 
contractoj's employee's slnct* pro tec 
tion intended was fiillv oonijilied 
wiib when suhi onlrat tor "c .lined” 
insurance during progitss and until 
completion of the work and insur¬ 
ance agencies issuing the* policies 
were mcrc'ly "incidental hencrfiti- 
aries”—Hartford Accident & Indem¬ 
nity Go V TJew es 199 So 93, 190 
Miss 225 modified on other grounds 
on suggestion of eiror 199 So 772, 
190 Miss 225 

( 2 ) lloweyer, where surety' bond 
guaranteed performance of highway 
subcontract and all duly authorizc’d 
modifications thereof and original 
suhcontiact only reciuired suheon- 
trartor to cairy liability insuranc'e 
oral piornise of suheontiac tor to 
principal contractor not only to ear¬ 
ly but to "pay” for liability Insur- 
ince wa.*^ a "modiflcalion” c-ontem 


plated by the bond and imposed lia¬ 
bility on surety to pay the insuranee 
tigenev for premiums on the liability 
policies—Hartford Accident & In¬ 
demnity Go V Ilewes, 11 So 2d 309, 
193 Miss 8.50 

(3) rreniiums for public JiahilJty, 
collision, and property damage* In¬ 
surance procured by siibc onl r.ictor 
arc not includ‘‘d in the term ‘insur¬ 
ance’’ as used in statute requiiing 
Icond of public contractor for the 
use “of all persons doing woik or 
furnishing insurance pre¬ 

miums" and recovery for the premi¬ 
ums may not be* had by an insur¬ 
ance agency—Run/ Ins Agency' v 
Phillips, 255 NW 90. 191 Minn 626 

Xtoan by contractor to subcon¬ 
tractor 

Sureties on subc ontia< tois' bond 
weic* not rele.isi d by subsc ciuenl 
agicernent of contr.ictor to finance 
Mui)( ontiac tors, sin h bring no ma¬ 
terial alteration of contiict—High¬ 
way lion T'roduc Is t\) v l*hillips, 
169 NE 878. 91 Ind App 28] 

Payment to subcontractor before re¬ 
ceiving estimate 

Fact that ccmiiactor made* pay¬ 
ments for labor and m.at* rials to 
subcontrac tor under grading contract 
before receiving estimate' of higli- 
way engineer did not release suiety 
on subeoritiae tor s bond where no 
overpayments le'sultcel — Gin imis v 
Kennedy-Goats t’onst Go, .55 .S W 2d 
744, 227 Mo \pp 5S2, e e*rtiorai i quash¬ 
ed State* ex rel Lnion Indemnity Go 
V Sham, t .6 S W 2d 102, .134 Mo 153 
Rescission of subcontract 

Diminishing of woik to he pe'r- 
formed undei highw ay c onsti uc tmn 
suhcontiact by .supplemental contract 
between contractor and state w'.'is not 
rescission of suhcontruct. sc) .is to 
relieve from liability surety on sub¬ 
contractor's bond, which authorized 
alterations in terms of conliact, or 
in work done thereunde*r where sub¬ 
contract provided that performance 
should be suhje,.t to spc’Cification.s of 
highw'ay department and contract 
with highw'ay department proy'idcd 
* that spec^iftoatlons were subject to 
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(2) For Payment for Labor and Material, 
Etc. 

A subcontractor may be required by the principal 
contractor to give a bond conditioned for the payment 
of claims of laborers and materialmen 

In the absence of a statutory lequirement the 
principal contractor is under no oblij^ation to take 
a bond for the protection of laborers and material¬ 
men,'^® althoug’h bonds of highway subcontractors 
running to the principal contractor sometimes con¬ 
tain a condition for the payment of claims for la¬ 
bor, material, and the like Such bonds have been 
liberally construed 

Persons secured Whether a particular person 
IS entitled to the protection of a labor and material 
bond of a subcontractor depends on the terms of 


the bond Such bonds have been held to inure to 
the benefit of persons performing labor for,*^^ or 
supplying materials the subcontractor How¬ 
ever, It has also been held that a subcontractor's 
bond payable to the contractor does not inure to the 
benefit of labor and material claimants, although it 
IS conditioned that the subcontractor shall pay all 
claims for, labor and material furnished'^® 

Claims secured The question what claims are 
covered by a bond of a highway subcontractor con¬ 
ditioned for the payment of labor and material and 
the like depends on the terms of the bond Such 
bonds have been held to cover various claims,'^® such 
as a claim for services o^a foreman of the subcon¬ 
tractor,*^® for groceries and provisions consumed by 
the subcontractor’s employees,^® and for gasoline, 


f hanfrr — J<>n(v Kelloy, Tex Civ 
App 01 S W 2d 900 error dismissed 
Variationa of terms of snlicoiitract 
foi highway ^ladin^; in mattei of 
pa>rn('n1a to buhrontractor must be 
pn'juduial to surety on subcontrac¬ 
tor’s l»on(l in order to r< lease surety 
Chiinus V Kennody-Coats Con^t 
(’o 55 S W 2d 744, 227 Mo App 582. 

ttrtiorari quashed Strite (Xicl Union 
Indtmnitv C'o v Sham 66 S W 2d 
102, 324 Mo 153 
Surety held not released 

(1) Fact that siil)( ontrnc tor un- 
di r highway g’rading contract, on tc- 
ccipt of ontuipatcd povmerits from 
conli.ictor for labor and materials, 
transterred such payments to corpo- 
I,it ion whicli advanced mone\ to sub- 
<(intractor, w^as not prejudicial to 
sure tv on subcontractor's bond so as 
to reh ISC suret\ —Chernus v Kc n- 
111 dv-Coats Const Co, supra 

(2) Fact that subcortrac tor under 
highway grading contiact, on receipt 
liom general contractor of payment 
for laltor and material used part 
of payments to pay rental on power 
shovel usc‘d on another jol) Jointly 
undcitaken with contractor, was not 
prejudicial to sulrc'ontrnc tor’s surety 
so as to release surety —C''hernus v 
Kennedy-Coats Const Co , supra 

70. Te\ --Hannah v Stephens, Ciy 
App . 101 S W 2d 82.1 

71. Cal—Christie v Commercial 
C\'isualty Ins (^o , 4 5 1’2d 263, 6 
('al App 2d 710 

Lia—Hickham v Womack, 160 So 
431, 181 La 837—Miller v Bonner, 
111 So 776. 16,^ La 332 
Neb—West V Detroit Fidelity & 
Surety Co, 225 NW 67.1, 118 Neb 
544 

Bond of principal contractor for pay¬ 
ment of labor and material claims 
see supra subdivision c of this sec¬ 
tion 

72. Cal —Christie v Commercial 


Casualty Ins Co, 45 P 2d 263, 6 
Cal Ajip 2d 710 

Utah—J F Tolton Inv Co v Mary¬ 
land Casualty Co, 293 P 611, 77 
Utah 226 

73. Cal—Christie v Commercial 
Casualty Ins Co, 45 I* 2d 263, 6 
Cal App 2d 710 

74. Ky—Century Indemnity Co of 
Chicago, 111, V Shunk Mfg Co, 
68 S W 2d 772 253 Ky 50 
Foreman of snhcontractor is en¬ 
titled to the protection of the bond, 
and the fact that he received share 
of stock in corporation holding sub¬ 
contract and thereaftc'F acted as \ icc 
president thereof did not preclude 
him from le'covering amount of his 
wages, whole he was paid and claim¬ 
ed no compensation as othcei and 
continued to perform duties as fore¬ 
man —Christie v Commercial Cas¬ 
ualty Ills Co, 45 I* 2d 203, 6 Cal 
App 2d 710 

75. Ky—Century Indemnity Co of 
Chicago, Ill, V Shunk Mlg Co, 68 
S W 2d 772, 253 Ky 50 

W Va--Standard Oil Co of New 
Jersey v Smith 178 SB 281, 116 
W Va 16 

76. Tex—Metre)politan Casualty 

Ins Co of New York v Texas 
.S,ind S: (travel Co , Civ Apt> , 68 

S W 2d 551, error dlsmis«^fd 

Wash -Speikane Merchants’ Assoc v 
Pac ilk Sure*ty Co, 150 1* 1054, 86 
Wash 4 89 

Effect of such condition 

Where* provision in highw'av sub¬ 
contractor’s bond that, it sul»eontrae- 
tor shall claims for labor and 

material, obligation is to be void is 
necessary to protect named payee, 
bond IS generally construed as "in- 
de'mnity bond” for payee’s proteetion 
only, but, if provision is unnecessary 
for protection of payee* then bond 
rnav be construed as inuring to bemy- 
flt of laborers and mate'rialmen — 
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Metropolitan Casualty Ins Co of 
New York v Texas Sand & Gravel 
Co, Tex Civ App. 68 S W 2d 551. er¬ 
ror dismissed 

77. Utah—J P Tolton Inv Co v 
Maryland Casualty Co , 293 P 611, 
77 Utah 226 

“Work done" 

A bond to secure payment for “any 
work done thereunder of any kind” 
includes work which is not as well 
as woik which is manual labor — 
Chiistle v (N)mmcrcial Casualty Ins 
Co, 45 P 2d 263 6 Cal App 2d 710 

78. ClaimB for hauling* coal, oil, and 
grease from railroad to highway con¬ 
struction camp are properly charged 
against highway subcontractor’s 
suiety under bond—J F Tolton Inv 
Co V Maryland Casualty Co, 29 1 P 
Cll. 77 Utah 226 

Claims for teams and labor were 
within subcontractor’s bond for per¬ 
formance in accordance with original 
contract designating labor and teams 
as supplies—Millei v Bonner, 111 
So 776, 163 La 332 
Feed for horses or mules 
La —Miller v Bonner, supra 
Treating* sick animals 
La—Miller v Bonner, supra 

79. Cal—Chiistie v C^'ornmercial 
Casualty Ins Co, 45 P 2d 263, 6 
Cal App 2d 710 

8a Neb —W(*st V Detroit Fidelity 
A' Surc'tv Co, 225 NW 673 118 

Nci* 544 

TBah—J F Tolton In\ Co v Mary¬ 
land c'asualtv Co, 293 P 611, 77 
Utah 226 

“Supplies” furnished foreman’s 
*virlfe operating cook shack on order 
of contrac'tor were pioper charges 
against surety on highway contrac¬ 
tor’s bond—West v Detroit Fidelity 
A Surety Co, 225 NW 673, 118 Neb 
544 
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oil, grease, etc and to exclude various other 
claims,®^ such as a claim for the purchase price of 
equipment tools and machinery constituting the 
plant of the subcontractor^^ or owned by drivers 
employed by the subcontractor A claim for re¬ 
pairs to equipment has been held to be within the 
borides at least where such repairs are minor and 
incidental,®® but such a claim has also been de¬ 
nied,®^ particularly where the repairs arc of a per¬ 
manent nature®® A claim for the icntal value of 
machinery used by the subcontractor has been al¬ 
lowed®^ and rejected 

Money lent to the subcontractor, although for the 
purpose of paying labor and material claims or¬ 
dinarily IS not covered by the bond,^i although it 
has been held that, where money is advanced di¬ 
al. Clalmp for gMoline, la'bricatlng' 
oil, and grease fiumiBhed anbcontrac- 
tor and used in RubconfnK tor'«^ mn- 
chmeiy employed in <’onatructloii of 
highway was fharpenbU aKfiinst 
surety under bond—J F Tolton Inv 
Co V Maryland Casualty Co, 203 P 
Sn, 77 Utah 226 

G-asoline and oil famished drivers 
of own tracks on coupons furnished 
by highway suh< ontractor were aur»- 
pllob" churfieahle awainst sur( t> on 
Muh(ontraefor'h bond—West v De¬ 
troit Fidelity & Surety Co, 225 NW 
(»7.1. nft Neb 644 

SSL Frelerht paid by lessor of ma. 
ohinery .‘.hipped to .subt ontrac tor Is 
not “mnlerials” or “hupplies” within 
bond —(''entuiv Indemnity Co of (’’hi- 
111 , V ,^hunk Mfg Co , 68 S W 
2d 77 2, 253 Kv 60 

83. Utah —J F Tolton Inv Co v 
Maryland Casualty Co. 20 { T’ f>li 
77 Utah 226 

84. Neb—West v Drlroit Fidelity 
Sr Surety Co, 226 NW (.73, 118 
Neb 614 

85. Da—Miller v Ponnrr, 111 So 
776, 161 Du 332 

Xiabor and materials used in re- 
palringr tiucks hauling grcuel tor 
toad at stated price per >ard weie 
‘‘.supplies" within meKuing of bond — 

W« .St V Detroit Fidt ]Jt> A. Surety 
Co, 225 NW 673, 118 Neb 544 

86. Dlah—.J F Tolton ln\ Co ^ 

MaT\land ^asuult^ ('o , 201 T* 611, 

77 Utah 226 

87. Repairs to machinery rented bv 

subcontra< tor and damaged l)> his 
employees are neither ‘materials” 
nor “supplits” \N ithin the bond — 

Century Iridemnit> Co of Chicago, 

Ill V Shunk Mfg Co, 68 S W 2d 772, 

253 Ky 50 

88. Neb — West V Detroit Fidelity 
& Surety (^o, 226 NW 673, 118 
Neb 644 

89. Utah—J F Tolton Inv Co. v 


rcctly to the workmen, the lender becomes an eq¬ 
uitable assignee of their labor claims 
Ltabtltty and discharge of surety General rules 
governing the liability's and discharge^'* of sure¬ 
ties ordinal ily apply to sureties on the bond of high¬ 
way subcontractors conditioned for the payment of 
labor and material and the like 

f. Bonds to Obtain Release of Funds 

By executing a sufficient bond a highway contractor 
may secure the release of funds retained by the highway 
authorities 

In some jurisdictions a contractor is permitted by 
statute to execute a bond, variously termed a re¬ 
lease, replevin, or refunding or withdrawal bond, 
in order to obtain highway funds due him and re¬ 
tained or impounded by the highway authorities'^® 

Becordatloa of aocament iatended 
as acceptance of hig-hway as far u.«< 
completed, hut eTronoou*«Iy staling 
that highway had been Anally accept¬ 
ed was Insufficient to release surety 
on bond of subi out tat tor where 
suietv suAeicfi no injury—Thckham 
V Womack, supra 

95. Cnl —TI <1 Fenton M.Tt<rial Co 

V Noble 15 P 2d 884, 127 (\al App 

NT—Yonkers Ihiildcrs Supph Co 

V Pitro T^uciano ik Son l')‘J N b.. 

45. 26t) NY 171 102 ADH 75^1 

revusing 277 NYS 648, 243 App 
Di\ 7Si 

Tenn — (\Mrripb» 11 v Cres ip .^0 SW 
2(1 523, !(.(> Tcnn 75—Standard Oil 
Co of Loiiisiann v J irnison JJtos, 
5'l S W 2d 522 1 66 Tenn 53 

Tex—Prow n A Pool \ Durbind 84 
S W 2d 1071 126 Tex 20 

Purpose of statute which providtd 
for execution of l.t.nd l)V contnictui 
conditioned on payment of chunT^ t'-- 
tablished ns Ibn ag.imst monoT, s, 
bonds, and waiiants due (ontta(tor 
from highway d€paTtmfnt was to re¬ 
lease .such nion^\ s, bonds, and war- 
lants from liens or claims of Inns 
and to sijl.stitute bond as sei lJrlt^ lo 
piotect tl.nin.m1s in event that 
claims were t stal)lislu'd as liens — 
Thrown & Itoot v DuiUind siipia 
Boud as conunoa-law obligratlou 
A bond gi\»n h> ti bighwav con- 
trat tor to obtain r( b as, of high- 
w^'^y funds is not available as a 
common-law obligation, retov(i\ 
mav not be had iinsixctno of th( 
statutes undei whith it was execut¬ 
ed, or without (ompli.inct with the 
provisions of tin* statute's—Fmjilov- 
ers' Liability A^^sur (Corporation v 
Young County Lumber Co , 64 S W 2d 
3,30, 122 Tex 647 

Bond given by subcontractor 

Tex—-TSmployer.s Inability Assur 

("orporation v Young County Lum¬ 
ber Co , supra. 


Maryland Casualty Co, 203 P 611, 
77 Utah 226 

90. Kv —Century Indemnity Co of 
Cliicngo. Ill V Shunk Mfg Co, 68 

5 W 2d 772, 25‘t Ky 60 

91, La—Miller v Bonner, 111 So 
776 1()1 La 332 

Utah—T F Tolton Inv Co v Mary¬ 
land Casualty Co, 293 P 611, 77 
Utah 226 

Money loaned to snboontractor for 
repair of road machinery wa.s not 
supplies furnished under bond—Mil- 
lei V Bonner, 111 So 776, 163 La 
332 

98. Ut.ih—,7 F Tolton Inv Co v 
Marvl ind C.isualtv (\i, 293 P €11, 
77 VUh 226 

93 Waiver of defense by surety 

In (< tion bv foreman foi wages 
surety on sub< ontiactor’s l>on(l 
W'Rived df fens«* bast d on foreman's 
having acted as \i(e president of 
toiporation holding subcontract, 
wh<*re surety, w ith knowledge of 
cliangt of foieinan’s i eJationship, 
ora 11 \ promisfd to I’hv foieman’s 
claim in return for bills of sale fiom 
subeonliacling oorpoialion — Cbiistie 

V ('ommercial Casualty Ins Co, 45 
P2d 263, 6 CdlApj>2d 7i0 

94. Neb—West \ Detroit Fld€lit\ 

6 Surety Co, 226 NW 673, IIS 
Neb 644 

Z>l8avowal of liability 

Suret> on sulu ontractor’s bond 
claiming release b<‘(ause of alteration 
of instiument oi changed relationship 
of (Jairnant for wages must disavow 
liability promptly, or within reason¬ 
able time—Christie V Commercial 
Casualty Ins Co, 46 P.2d 263, 6 Cal 
App 2d 710 

Payment by Mfirbway commission 
of amount dna under contract In 

BoriPf or certiAcate of indebtedness, 
did not release compensated suret\ 
on bond of suheontractor —Bickhani 

V Womack, 160 So 431, 181 La. 837 
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This bond serves to release the statutory lien on 
the funds in the hands of the highway authorities,^® 
and is to be distinguished from the bond given by 
the contractor, as considered supra subdivisions a-d 
of this section, at the time of the letting of the 
contract Unless required by the statute, a surety 
IS not required on the bond Such bonds are to 
be liberally construed 

These bonds have been held to inure to the ben¬ 
efit of persons performing labor for, or furnishing 
materials to, the contractor,^ subcontractors,- and 
persons performing labor or supplying materials to 
a subcontractor ^ 


Where the bond is conditioned to pay such claims 
as are hens on the fund in the hands of the high¬ 
way authorities, the bond does not within itself cre¬ 
ate a liquidated liability, but only becomes security 
for the payment of such claims as arc proved to be 
hens against the funds.^ 

g. Actions on Bonds 

(1) In general 

(2) Jurisdiction and venue 

(3) Process 

(4) Conditions precedent, filing of 

claims 


Beferenoe in bond to unrelated stat- 
ute 

Replevin bond substantially In lan- 
puaKe of statute providing for giving 
l»ond by publie improvemenL contrac¬ 
tor payable to labor and material 
clairnTnls to secure release of re¬ 
tained mom vs should be construed 
as statutory bond notwithstanding 
mistaken refer« nee thj rein to unre¬ 
lated statute—Jilmiiloi ers’ Liability 
Assut Corporation \ Young County 
Lumber Co , supra 
Provisions in bond as admission 
I’rovision in rf’lease bond that 
stale highwa\ department was with¬ 
holding Tnone> due (ontractor was 
admission that money stipulated 
therein was due contraMor, hut it did 
not establish that highway d( part- 
mi'iit ^^as ind“bted lo conli.'Ktor in 
an\ sum on particular contifu t in- 
^ol^(d in suit—T? h"* Rrooks (^onst 
(V) \ h’list State Rank of Muiqucz, 
T( \ (^jv App PI S W lid SJ 

Ordinary suretyship distinguished 

N\ ^ orikf rs l^uilders Supph (\) 

V T’llro T-iutiario & Son, 10‘) N L 
4r.. iCP) IVY 171, 102 ALU 7CH, 
nveising 277 NYS 048. J42 App 
Div 7S3 

Surety presumed to know nature 
and purpose of undertaking, ^nd that 
uii(l< rtaking lak( s place of fund sub¬ 
led to lull- Yorik( rs Ruilders Suf)- 
plv Co V Retro laiciano A: Son, su¬ 
pra 

Discharge of surety 

Where liens against highway con- 
tiacts \v 1 . T e di'^c harged by < ourt or¬ 
der on filing of undertaking, surety 
yvas not discha'ged bv Tnaterialman’s 
taking cout 1 . 1 C tor s mortg.igc notfs 
and stipulating with contrac lor for 
adJouT nnient of lien fort closure ac¬ 
tions— Yonkers Ruilders Supply Co 
V Retro Luciano & Sou, supi .i 

96. Tex—Rrown & Root v l>uiland, 
84 S W 2d 3073, 126 Tex 20 
Lien on funds Jn hands of highway 
authorities see supra § 209 
Bond is substitute for lien or be¬ 
comes the subject of the lien 
NY—Yonkers Builders Supply (''o 

V Retro Luciano & Son. 199 NK 

40 C J.S -12 


45. 269 NY 171, 102 ALR 750. 
reversing 277 NYS 648, 243 App 
Div 783—Sc iiuessler v Mack, 270 
NYS 287 >40 App Div 449, af¬ 

firmed Schuessler v Metropolitan 
Casualty Ins Co of New York, 103 
N K 427, 265 NY 648 
Tex—Rrown A Root V Durland, 84 
SW2d 1073. 12b Tex 20 
Reinstatement of lien or further se. 
curity 

Under Civ I'ract Act ^ 14 9 court 
could \acalt order discharging liens 
for highway improvements, and rc in¬ 
state liens or require further secur¬ 
ity where' surety furr'Ishing under¬ 
takings to die charge lions suhse- 
quently’’ becam'--* insolvent—In re R 
Lindner ^ Rro. 262 NYS 821, 147 
Mist 51 

97. Tex—Emplovc'rs* Taabilitv 

Assur (■’orpomtion y Young Coun¬ 
ty Lumber ("o 64 S W 2d 339, 122 

Tex 647 

98. Term - “Campbell v Cresap, 59 
S W 2d 523. 16b Tenn 75 

Bond by surety completing contract 
Ilighw/iv commissioner need not 
icquirc* surety on refunding bond 
t c uted bv highway contractors' 
sur«tN completing contract and n- 
teivirig rctainage —(^arnpbell v Cies- 
ap supia 

Iiienor lacks right to compel Jus- 

tincation by surety and is not c'ntitled 
tc» personal ser\ it e of copy of under¬ 
taking—Yonkers Builders Supply Co 
V I’c tro I-iUtiano A Son, 199 NE 4.5, 
2(>9 NY 171. 102 A 1. R 769. revis¬ 
ing 277 NYS 648, 243 App Div 783 

90. Cal —11 n Fenton Material Co 
V Noble, 15 R2d 884, 127 Cal App 
338 

1 Tex—Detroit Fidelity & Surety 
Co V Rippins & Clarkson, Civ 
App, 47 S W2d 886 
Agreed price or reasonable value 
Materialman may recover agreed 
price, not merely reasonable value, 
of materials from sui,>ty on high¬ 
way contractor's release bond —H 
G Fenton Material Co v Noble, 16 
R2d 884, 127 Cal App 338 
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2 . Tenn — Campbell v Cresap, 59 S 
W2d 623, 16b Tenn 76 

3. Tex —Poyvell v Republlr Port¬ 
land Cement Co Civ App . 91 S W 
2d 467, error dismissed—Huddle¬ 
ston & Work v Kennedy', Civ App , 
57 S 2d 265, certified questions 
answered 53 S W 2d 1009, 122 Tex 
182 

Bstoppel of materialman 

M.ilerialnmn, having lien for ma¬ 
terial furnished highway construc¬ 
tion suheontiactor, which presented 
to contractor bill for only part of 
material furnished, stating that it 
was nc*t balance due, y\as not estop¬ 
ped in action on withdrawal bond 
c'Xceutcd bv contractor to enabit 
withdraw^al of funds owed c ontrac- 
toi by highway comirission from 
•mfcirt Ing lien for c'Ulire hill —Rowell 
y Rc'public Rortland Ctment ('o , 
'fexCuApp, 91 S W 2d 4b7, erior 
dismissed 

Bond operating as estoppel against 
contractor 

Wliert aftc'r learning correct 
amount owed bv subc ontr.iclor to 
matf'rialman. highway contractor 
hied bond to enable withdrawal from 
higliway commission of funds on 
whic li lun in f.ivor of materialman 
cxislc'd highway ccntiactor yyas 
eslopyitd to claim estopjjel against 
sulitontrac tor's materialman which 
had previously rendered erroneous 
bill to contiaclor—Rows'll v Repub¬ 
lic 1‘ortland Clement Co, supra 

Value of materials claimant paid 
for but did not furnish and amount 
he paid to subc,ontractorH' laborers 
for lalior on construction work could 
not lie allowed on general contrac¬ 
tor’s release bond—Huddleston & 
Work V Kennedy, Civ App , 67 S W 
2d 255, ccitih'^d questions answered 
63 SW2d 1009, 122 Tex 182 

4. Tex — Brown & Root v Durland, 
84 SW2d 1073, 126 Tex 20—Fotv 
v Kotchstein, Civ App , 60 S W 2d 
892, Cl roi dismissed 

(''laims sec ured by lien on funds In 
hands of highway authorities see 
supra 8 1209 
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(5) Parties; persons entitled to sue 

(6) Time to sue, laches, and limitations 

(7) Pleadings 

(8) Evidence 

(9) Trial 

(10) Judgment, damages, and amount of 
recovery 

(1) In General 

Subject to the limitation that an exclusive statutory 
procedure must be followed, an action may be maintained 
to recover for the breach of a highway contractor’s bond 

The breach of a highway contractor’s bond con¬ 
stitutes in general a cause of action ^ The fact that 
claimant could have enforced payment of his claim 
by virtue of a lien on the materials delivered, which 
lien was surrendered, docs not prevent recovery for 
the claim on the contractor’s bond ^ 

Jt has been held that where a statute provides a 
definite procedure to be followed in bringing ac¬ 
tion on a bond executed by a road contractor, the 
statutory requirements must be observed in all es¬ 
sential respects in order to recover thereunder 
A statutory remedy for enforcing liability on a 
construction bond which is not exclusive docs not 
preclude a claimant from proceeding to enforce his 
claim by another available remedy,^ but where a 
claimant elects to take the statutory remedy he is 
limited to Its provisions ® A provision that a stat¬ 
ute, creating new remedies for existing rights of 


laborers and materialmen on contractor’s bonds, 
should not affect pending suits does not apply to a 
suit brought after the act went into effect on a cause 
of action accruing before such time 

A suit on a highway contractor’s bond may be a 
statutory action, equitable in nature In some ju¬ 
risdictions, when the covenant in the bond provides 
security for a class not a party to the bond, a mem¬ 
ber of the class may sue in equity on the bond,^^ 
but a beneficiary of a highway contractor’s bond, not 
a party to the bond, cannot sue thereon in a court 
of law unless the bond was made for his sole bene¬ 
fit 

Under some statutes suit on the bond may be 
joined with a suit of a claimant to establish his 
claim Some statutes contemplat^e that only one 
suit shall be brought on a contractor’s bond in which 
all parties are entitled to be present and be heard 

(2) Jurisdiction and Venue 

In the absence of a statute to the contrary, the ju¬ 
risdiction of an action on a highway contractor’s bond 
is determined by the general laws of the state The 
venue of such actions is primarily a matter of statutory 
regulation. 

Where no attempt is made by siatulc to confer 
jurisdiction over the subject matter of suits on 
contractors’ bonds on any particular court, the ju¬ 
risdiction of a court depends on the general laws 
of the state Where the statute contemplates but 


5. Complaint held to haee liability 
on bond rathor than on the assump¬ 
tion of liability when surety took 
<>\or the assets of the contractor-- 
Southern Surety -Co v Simon, 290 S 
W 960, 172 Ark 924 

Since benefits of meohanloe' lien 
act do not apply to projects con- 
strut led by i^oyerninental axent les, 
for protection of tho.se furnishing 
supplies or material therefor, statute 
proyiding foi contractors’ bonds and 
action thereon is proyid* d as a simi¬ 
lar renu^dy—C’ontinental Casually 
Co y Klo (Jrande Fuel Co, 119 P 2d 
618, 108 Colo 472 
Theory of recovery 

One who furnishes material for a 
highway is allowtd recovery on the 
bond required in lieu of lien on the 
theory that to the extent of the value 
of the material which he furnishes 
he adds to the value of the completed 
work—Maryland Casualty Co v 
Ohio River Gravel Co , C C A W Va , 
20 F 2d 614, leheanng denied 21 F 2d 
744, certiorari denied 48 S Ct 167, 275 
US 570, 72 LEd 431 

Ow Ga—Sommers Const Co v At¬ 
lantic Coast Line R Co . 7 S E 2d 
429, 62 Ga \pp 23 

T. Miss—U S Fidelity & Guaranty 


Co V Mobley. 108 So 501, 143 
Miss 512 

8b Ind —Eagle Indemnity Co v Mc¬ 
Gee, 175 NE 663. 92 IndApp 637— 
Natural Rock Asphalt Corporation 

V Highways Improvement Corpo¬ 
ration, 173 NE 330, 96 IndApp 
120—Million V M< tropolitan (Cas¬ 
ualty Ins , 172 NE 669, 95 Tnd 
App 628, followed in Metropolitan 
Casualty (''o of New York v W Q 
O’Neal Co, 174 NE 926, 96 Ind 
App 712 

Tex—Fou&t V Bibb, Civ App , 258 S 
VV 921, teversed on other grounds 
American Surety Co of New York 

V Foust, Com App, 272 S W 445 
Suit on rejeotlon of claim 

Where plaintitf’s claim for stipu¬ 
lated rental of tractor used by high¬ 
way contractor was rejected by coun¬ 
ty commissioners, plaintiff could sue 
in circuit couit on contractor’s bond 
for reasonable rental value of trac- 
toi, and an appeal from the order 
rejecting his claim Is not plaintiff’s 
exclusive lemedy—Western Material 
Co v Deltener, 264 NW 207, -64 SD 
62 

9. Ind—Million v Metropolitan Cas¬ 
ualty Ins Co, 172 NE 569, 96 Ind 
’ App 628, followed in Metropolitan 
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Casualty Co of New York v W Q 
O'Neal Co, 171 NE 926, 96 Ind 
App 712 

10. NC—Chappell v National Suie- 
ty Co, 113 SE 21. 191 NC 703 

11. Ala—Sherrill Oil Co v. Taylor, 
137 So 293, 223 Ala 457, followed 
in 137 So 296, 223 Ala 458 

12. W Va—Standard Oil Co of New 
Jersey v Smith, 178 SE 281, 116 
WVa 16 

13. WVa—Slate v Roval Indemni¬ 
ty Co, 12S SE 439, 99 WVa 277, 
4 A L R 552 

14. Tex —Brown & Root v Durland, 
84 S W 2d 1073, 126 Tex 20 

15. Ala—U S Fidelity & Guaranty 
Co V Yf tiding Bros Co Depart¬ 
ment Stores, 143 So 176, 225 Ala. 
'307 

Miss— U S Fidelity & Guaranty Co 
V Mobley, 108 So 601. 143 Miss 
612 

Tex—American Surety Co of New 
York V Foust, Com App , 272 S W 
445, reversing Foust v Bibb, Civ 
App, 258 SW. 921 

10. Tex — Foust V Bibb, Civ App , 
268 S W 921, reversed on other 
grounds American Surety Co of 
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a single suit on a contractor's bond in which all par¬ 
ties are entitled to be present and be heard, it has 
been held that the surety's liability under the bond, 
as measured by the penalty named therein, deter¬ 
mines the jurisdiction of the court, where the ju¬ 
risdiction of a court of limited jurisdiction is in¬ 
volved, rather than the amount of any individual 
claim or the aggregate of all claims Where the 
statute under which the bond was given provides a 
special remedy, an action on the bond is local and 
maintainable only in the state wherein the bond was 
given 

The venue of an action on a highway contrac¬ 
tor's bond IS primarily a matter of statutory regu¬ 
lation 

(3) Process 

statutory requirements relating to process In actions 
on highway contractors’ bonds must be observed. 

Where the statute requires that there be but one 
suit on a contractor’s bond and that the necessary 
parties arc to be brought in by publication of no¬ 
tice, failure to make such publication as required by 
statute IS fatal 20 It has been held, where all other 
creditors may be cited by publishing a lis pendens 
notice of the suit, that the principal and surety on 
the bond will be required to take notice of the filing 


of such creditors' claims, and that service of cita¬ 
tion on the principal by such creditors is unneces¬ 
sary 21 

Notice of claim as a condition precedent to main¬ 
taining suit is considered infra subdivision g (4) of 
this section. 

(4) Conditions Precedent; Filing of Claims 

There must be a compliance with statutory con¬ 
ditions precedent to bringing suit on highway contrac¬ 
tors’ bonds 

The right of a person other than the obligee to 
sue on a highway contractor’s bond is usually en¬ 
tirely statutory, and docs not come into existence 
in the absence of a substantial compliance with con¬ 
ditions stated in the statute 22 Where the contrac¬ 
tors and their surety arc primarily liable to all who 
furnished material required to complete the work, 
the holders of claims for furnishing such materials 
are not first required to exhaust their remedy 
against subcontractors who purchased such material 
before proceeding against the contractors and their 
surety 23 Where the condition of the bond is to 
save harmless the obligee from all cost and dam¬ 
age, the obligee has been held to be entitled to re¬ 
cover against the surety for the nonpayment of la¬ 
bor and material claims agreed to be paid, without 


New York v l<^oust, Com App, 272 
SW 445 

17. Tex —American Surety Co of 
New York v Foust, Com App , 272 
S W 445, revcrsinff Foust v Bibb, 
Civ App. 258 SW 921 

Snit not on bond 

Where claimant, who seeks to In¬ 
tervene in a suit on a release bond 

15 not brinping suit on the bond but 
only against the principal, his inter¬ 
vention will not be allowed where his 
claim IS below the court's jurisdic¬ 
tional amount —Huddleston & Work 
V Kennedy, Civ App, 57 S W 2d 255, 
certified questions answered 53 S 
W 2d 1009, 123 Tex 182 

16 NY—Commonwealth of Penn¬ 
sylvania, for use of Beals, v Beals, 
249 NTS 232, 139 Misc 785 

19. ‘ Bond given, state highway com- 
xnlsslon 

A statute providing that actions on 
contractor’s bonds given to munici¬ 
pal corporations shall be brought in 
the county in which the building, 
road, or street is located does not 
apply (o an action on a bond given 
to the state highway commission, 
which is not a municipal corporation 
—Independence Trust Co v Porter 
& Boyd, 130 S E 647 (first case), 190 
N C 680—Independence Trust Co v 
Porter & Boyd, 130 S El 547 (second 
case). 190 NC 680. 


Bond given to obtain release of with¬ 
held funds 

Under some statutes, where mon¬ 
ey is withheld from a highway con¬ 
tractor to secure the payment of 
claims filed with the state highway 
commission, the contiartor may ob¬ 
tain the release of such funds on fil¬ 
ing bond conditioned on the payment 
of such claims as may be proved to 
have been liens A provision in such 
statute that an obligee named In such 
bond may maintain a separate suit 
thfrt'on in "any court and in any ju¬ 
risdiction” does not change the venue 
or Jurisdiction of a suit on the bond 
from that to establish a claim and 
hen, but leaves the matter exactly 
as It was before the statute provid¬ 
ing for such bond was enacted Ac¬ 
cordingly it was held that such a 
suit could not be maintained in a 
court of the county of plaintiff's res¬ 
idence which was not the domicile of 
either the principal or surety on the 
bond —Brown & Root v Durland, 84 
SW2d 1073. 126 Tex 20—Brown & 
Root V Durland. Tex Civ App, 56 S 
W2d 616 

OonxLty of contracting 

Surety domiciled within state was 
suable In parish in which it entered 
into contract of suretyship and 
where principal was building road -- 
Rester v Moody & Stewart, 134 So 
690, 172 La 610, reversing 130 So 
254, 16 La App. 177 
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20. Miss—U S Fidelity & Guaran¬ 
ty Co V Mobley, 108 So 501, 143 
Miss 612 

Subcontractor’s bond 

Statute held inapplicable to suit on 
subcontractor’s bond —U S Fidelity 
& Guaranty Co v Dedeaux, 152 So 
274, 168 Miss 794 

21 . Tex —Royal Indemnity Co v 
Goodbnr & Page, Civ App , 48 S W. 
2 d 1021 

22 . US—Kosmos Portland Cement 
Co V D A Y Const Co, CCA 
Ind , 101 p 2d 893—Southern States 
Steel Corporation v Fidelity & De¬ 
posit Co of Maryland, C C A Tex., 
80 F 2d 466 

Pa —Pennsylvania Turnpike Commis¬ 
sion V Baldwin Bros, 90 Pittsb 
LegJ 219 

Where statute was Inolnded by ref¬ 
erence in highway contractor’s bond 
as containing conditions of procedure 
to be followed in materialman’s suit 
on bond, meaning attaching to words 
of statute must be assumed to apply. 
—Commonwealth, to Use of Concrete 
Steel Co, V Globe Indemnity Co, 167 
A 676, 312 Pa 244. 

23. Tex—U S Fidelity & Guaranty 
Co V Henderson County, Civ App , 
253 SW 835, afTlrmed, Com App, 
276 S W 203, motion overruled 276 
SW. 1119. 
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first having paid such clainis.2^ A surety on a high¬ 
way contractor’s bond, who does not execute notes 
evidencing a debt to a materialman, is liable to the 
materialman without a surrender or lender of the 
notes 

Filing of notice generally A filing of a proper 
notice of claim is under some statutes a prerequi¬ 
site to a recovery on a highway contractor’s bond 
Tn a case between claimants who have furnished la¬ 
bor and material for a highway and the surety on 
a nonstatutory bond, given to secure the perform¬ 
ance of the pnncqial contract, the rights of such 
claimants arc contractual, and, as between them and 
the surety, a statute requiring claims to be filed 
within a fixed time and in a prescribed form is not 
applicable ^7 Under a statute providing that each 
claimant shall file a sworn statement of claim with¬ 


in a specified time after the claimant ceases to per¬ 
form labor or furnish labor, work done under a new 
and independent agreement, made with the contracts 
after the original agreement had ended, does not 
set the time running so as to preserve a claim for 
earlier work for which proper notice was not filed 28 
Where a filing of notice is required, but no time is 
specified it must be filed within a reasonable time 2® 

Where a claimant has optional remedies, a fadure 
to file claim as required if he elects to follow one 
remedy does not dcpiivc him of his right to ])ur- 
siie his alternative remedy where such filing is not 
required 20 

A statute imposing a limitation after the accept¬ 
ance of public works for filing of claims on the 
contractor’s bond has been held to mark the lime 
beyond which claims may not be filed, and not to 


24. us—Metropolitan Casualty Ina 
Co V Smith & Smith, C C A Wash 
58 F Jd 600 

25. Mo—Missouri State Hig:hA\ay 
Hoard, for Use and Benefit of Fre- 
donin Portland Ceuntnt Co v 
Southern Sun'ty Co, Xpp, 0 SW 
2d 92 

20. Cal—A L Younff Machinery Co 
y Cupps 2 1’id 221. 21i Cal 210 
Mass—Mano Pandolf C’o v Com¬ 
monwealth, 21 N F 2d 221, 202 

Mass 251—f’arter v Common¬ 
wealth, 194 NE 915, J90 Mass 97 
— Ft'deral Nat Bank v Common- 
weilth 185 NE 9, 282 Mass 412— 
Inhabitants ot Town of Newbury 
y Lincoln, 177 NE 611, 276 Mass 
445 

Minn—Shandorf y Sampson, 268 N 
\V 841, 198 Minn 92 
Te\—Texas Co y S(hrifwer. Civ 
Vpp, 38 SW 2d 141, modified on 
other grounds Smith v Texas Co , 
Com App , 53 S W 2d 774, followed 
In Smith V (1 B Johnson Hard- 
waie Co, 53 S W 2d 779 and Smith 
V Jaiksboro Stone Products Co, 53 
S W 2d 780, afllrming, Cjv App , 41 
SW2d 347 
Asslgnmeiit of claim 

(1) Filing by subcontractor of 
claim against surely on highway cen¬ 
tral tor's bond for excavation work 
performed by subi ontracloi was 
proper, notwithstanding subcontrac¬ 
tor assigned hit, claim to third per¬ 
son since statute allowing filing of 
claim did not prohibit assignment — 
Barry y Duffln, 195 NE 511, 290 
Mass 398 

(2) Filing of claim against high¬ 
way contra* tor's surety by assignor 
after assignment was sufficient when 
assignment for (Ollection only — 
Rachow V Philbrlck & Nicholson, 268 
P 876, 148 Wash 214 

▲iithorlt7 of attorney 

Whether attorney filing sworn ^ 


statement of corporate subcontrac- 
'or's claim against surety on high¬ 
way contractor’s bond had authority 
to sign statement was immaterial, 
since the subsequent petition to en¬ 
force (bum impliedly ratiflid act of 
attorney—Barry y Duffln, 195 NE 
511. 290 Mass 398 
SzoesBlve claim 

That niuUrialman filed notice with 
state, (laiming eki essiye amount due 
ftom road fontiactor did not pre- 
(hide leroveiv on bond, where no 
prejudice resulted —Nieml y Brew¬ 
ster. 2S1 P 488, 15i Wash 181 

Statute held repealed 

Ark—Consolidated Indemnity & In¬ 
surance C\> V Fmcher Tame & Ce¬ 
ment Co, 58 SW2d 928, 187 Ark 
111 

Subsequent statute 

Where contract and bond were exe¬ 
cuted f> 4 >or to enactment of statute 
lequiting prosentatron of clarms, It 
was Inapplrcable—State Prison v 
Massachusetts Bonding A Insurance 
Co, 135 SE 125, 193 NC 391 

Sworn statement as to amount due 
for labor and material used in con¬ 
struction of highway was not inyalid 
because sworn to bv contractor, and 
claim of assignee of amount due la¬ 
borers for work in construction of 
highway was not deieated because 
sworn statements were not filed until 
alter transfer—State v. Miller, 126 
So 422. 169 La 914 

In lowa 

(1) A surety is liable on a statu¬ 
tory bond for such amount of the 
claims not satisfied out of the portion 
of the contract price which the pub¬ 
lic corporation is required to retain 
until completion of the public im¬ 
provement, but surety is not liable 
unless the claims of such claimants 
against such portion of the contract 
price shall have been established as 
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provided by law Where no cliims 
arc filed within a thirly-day period, 
the portion of the contract price need 
not bo rftainf*d, and surety is not lia¬ 
ble tor claims not filed within such 
thirty days—Missouri Gravel Co v 
Federal Surc'tv Co, 237 NW 635, 212 
Iowa 1422 -Southern Surely Vo \ 
Jenner Bros, 237 NW 500, 212 Iowa 
1027 

(2) Where, however, claims arc 
filed ngfiinst the rt lamed portion of 
the (ontiact price, further claims 
may be filed after the thirty-day pe¬ 
riod, and jfter action has Iveen 
brought they may be filed with have 
of couit, and sut h claims aie "estab¬ 
lished as provided hv law"—Cities 
Servlet) Oil C'o y Longer bone, lowa, 
6 N W 2d 425 

(3) Filing of claim within thirty 
days with the district court Is in¬ 
sufficient, wfiicrc the statute requires 
filing with the stale auditor—South¬ 
ern Surety Co v Jenner Bros, su¬ 
pra 

27. Iowa—Monona County v O’Con¬ 
nor, 215 NW 803. 205 lowa 1119 

28. Mass—Mano Pandolf Co v 
C iinmonw ealth, 21 N E 2d 221, 303 
Mass 251 

29. Wash —Hazard v C E O’Neill 
Co, 108 P2d 660, 6 Wash 2d 667 

30. Tnd—Metropolitan Casualty Ins 
Co of New York v France Lime¬ 
stone Co , 193 N E 686, 100 Ind 
App 240—Eagle Indemnity Co v 
McGee, 175 N E 663, 92 Ind \pp 
537—Natural Rook Asphalt Corpo¬ 
ration V Highways Ti*iprovement 
Corporation, 173 NE 330, 96 Ind 
App 120—Million V Metropolitan 
Casualty Ins Co, 172 NE 569, 95 
Ind App 628. followed in Metropol¬ 
itan Casually Co of New York v 
W Q O’Neal Co., 174 N E 926, 96 
Ind App 712. 
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prohibit the filing of claims before an acceptance 
of the work On the other hand, under other 
statutes, the statement furnished the surety, to he 
ofTcctivc, must be furnished after the acceptance of 
the improvement.The acceptance of the work 
which will start the rtiniiing of the limitation period 
must be some positive, affirmative action marking a 
definite and certain time 33 Use of the highway by 
the public foi purposes of travel, without official ap¬ 
proval thereof, before the completion of the high¬ 
way docs not amount to an acceptance of the high¬ 
way 

Notice to principal or surety Under some stat- 

31. Mont—Kirkpatrukv i®tna Cas- 
uall\ & Surety Co. 6.5 P 2d 1169, 

104 Mont 212 

Wyo—NaLlondl Suret\ Co v W H 
Holhdav Co. 295 P 913, 42 Wyo 
407, followed in National Surety 
Co V Sand&ren, 29o P 913, 4 2 Wyo 
416 

Claim held timely filed 

N .1 —Commonwealth Quarry Co v 
MotropolUan Casualty Ins Co of 
New York, 15S A 44J, 108 N J l-<aw 
518 

32. Ohio—Southern Surety Co v 
Schmidt, 158 K E 1. 117 Ohio St 
2S 

33. By hoard of coanty commisslon- 
ere 

Acceptance of work done under 
county highway construction con- 
triirt by resolution of bo.grd of coun¬ 
ty commissioners after partial com¬ 
pletion of project started running of 
limitatjon period for filing of < laiuis 
agiinst contractor’s bond, and ai('epl- 
an<t‘ of work by slate was unne< es- 
s'lrv to stai t running thereof—Haz¬ 
ard V C E O’Neill Co, J08 P 2d 660, 

6 Wash 2d 667 

Buerineer’s certificate for final pay¬ 
ment, on the basis of which a war- 
icint for payment was Issued bearing 
the words "is not a final atreptnnee 
111 this case," is not a final acrept- 
ance so as to start the running of 
the period of limitation—i^ornmon- 
wcalih Quarry Co v Metropolitan 
Casualty Ins Co of New York, 158 
A 4n, 108 N JEaw 518 

“The custom and practice of the 
commission to rely upon the accept¬ 
ance of Its cngineei cannot override 
the positive mandate of the statute 
leriuiring affirmative action of the 
commission, except as it may serve 
to preclude it from questioning” the 
conclusion of the engineer as between 
the state and the (onlra<‘tor"—Kirk¬ 
patrick V ^tna Casualty & Surety 
Co. 65 P 2d 1169, 1174, 104 Mont 212 

34. Ohio —Southern Surety Co v 
Schmidt, 158 NE 1, 317 Ohio St 
28 

35. Minn —Benson v Barrett, 214 N 
W 47, 171 Minn 305 


utes no action may be maintained on a statutory 
bond unless claimant serves on, or furnishes to, the 
principal and his sureties, or to the sureties, with¬ 
in a designated time, a written notice of claim 35 
A statute requiring the filing of notice of claim is 
remedial and should be liberally construed,36 and 
substantial compliance with the requirement is suf¬ 
ficient 37 The sufficiency of notice depends on 
whether the notice given conveys the information 
which the statute intends all interested persons 
shall have 38 Such notice is not judicial process 
designed to confer jurisdiction over the person of 
the siireties,3^> and any deficiency in the notice may 

under the bond—Walsh & McOee 
Steel Co V Fidelity & Deposit Co of 
Maryland, 184 NE 67, 260 NY 496. 
reversing 257 NYS 743, 236 App 
Dlv 22 

Betteni, referring to each other, 
must be construed together in deter¬ 
mining their feu/flclencv as notice to 
sureties on stale highway contrac¬ 
tor’s bond of claim for la))or per¬ 
formed in constructing highways — 
American SurL't> ('o of New York v 
Gilmore Oil Co , C C A N M , 83 F 2d 
249 

38 Copy of letter stating merely 
that highway department had re¬ 
ceived claim covering materials and 
supplies under contrni tor’s bond was 
insuffi< lent to justify recovery on 
bond as notice to surety of subeon- 
tia( tor’s claim for labor furnished 
contractor—Silver v Fidelity Si De¬ 
posit ('o of Maryland, 53 P 2d 459, 40 
N M 33 

Date of famlBhlng last item must 
be given In the notice* under some 
statutes —Silver v Fidelity & Depos¬ 
it Co of Maryland, supra 
Nature aud amount of claim 

(1) Under some statute's the notice 
must apprise the interested persons 
of the nature and amount of the 
claim —Silver v Fidelity & Deposit 
Co of Mai > land supra 

(2) Stating that the claim or a<- 
cjjunt was for deliveries made by 
plaintiff to the project HUffieiently 
spe('ined the nature of the claim — 
.Standard Oil Co v Enebak, 222 N 
W 573, 176 Minn 113 
Particularity of detail 

The statement required to be fur¬ 
nished surety need not be prepared 
with the particularity of dtlail re¬ 
quired in a statement of account It 
IS sufficient if the statement advises 
surotv of the amount due and that 
it IS for labor performed or material 
furnished in the conslruelion of the 
improvement for which the bond is 
given—Southern Surely Co v 
Schmidt, 158 NE 1, 117 Ohio St 28 
39. US—American Surety Co of 
New York v Gilmore Oil Co, C C. 
ANM, 83 F2d 249. 


Ohio ^Atkinson v Orr-Ault Const 
Co. 177 NE 40, 124 Ohio Bt 100 

Oauaral ageut 

Under some statutes in the event 
the surety Is a corporation the state¬ 
ment of claim 18 to be filed with the 
general agent of the corporation 
withm the state —Bank of AVades- 
boro V Northwestern Casualty Sr 
Surety Co , 162 S E 236, 202 N C 148 
Posting and publishing notioa 

Action on highway contractor’s 
bond, under statute which requires 
claimant to serve notice of claim on 
pilncjpcil and sur<‘tlea within sixty 
days after highway department caus¬ 
es to be "published" in newspaper 
"and" also "posts" notice of payment 
of final estimates, is maintainable 
where notice m served within sixty 
days after both publishing and post¬ 
ing are (ompleted, although notice is 
served more than .sixty days after 
one or the other is completed, since 
both posting and publl( ation are re¬ 
quired - Texas Co y Maloney, 44 P 
Jd 903. 4 8 Wvo 280 
Principal, suraty, and obligee 

Under some .statutes w^ritten noth e 
of claim must bt .served on the pnn- 
(ipal, the surely, and the obliges- — 
Vmcncan Surety Co of New York v 
Gilmore Oil CV>. CCANM, US F 2d 
349 

36. US—American Surety Co of 
New York v Gilmore Oil Co, su¬ 
pra 

37. NM—Silver v Fidelity & De¬ 
posit Co of Maryland, 53 I* 2d 459, 
40 N M 33 

"It was not expected that such a 
notice of claim as provided by this 
statute should be framed by” a law¬ 
yer It should be sufficient if it give 
feubstanliallv the inform.atlon pre¬ 
scribed, so that the contractor and 
surety may readily investigate and 
ascertain its validity"—Standard Oil 
Co V Enebak, 222 NW 573, 574. 176 
Minn 113 

Information, oaBually acquired, 

that plaintiff had made a claim to a 
fund in the hands of the highway 
commis.sion was not sufficient as no¬ 
tice that plaintiff intended to claim 
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be waived by the surety retaining and acting on it 
without suggesting any defect therein It is not 
necessary that service be had on an agent appoint¬ 
ed in a particular manner or in a prescribed way, 
such as by the designation of an agent of a for¬ 
eign corporation on whom judicial process may be 
served Whether an agent is clothed with author¬ 
ity to receive such notice is a question of fact ^2 
In the absence of a provision in the statute to the 
contraiy, the notices which are requiicd to be giv¬ 
en to the principal, surety, and obligee need not be 
identical Under some statutes a materialman 
furnishing supplies to ,i subcontractor cannot leeov- 
er on the bond of the priiicijial contractor unless 
within «i certain time .ifter the date of tlu first dc 
livery he notifies the piincipal contiactor in wilting 
that he is furnishing sup])hes to a subcontractor and 
that the conti actor and his bond will be held foi the 
li.iyment fur such siqiplies^* Wheie the highway 
contract provides that the contractor shall not let 
or assign the contract or any jiart thcieof uithont 
the consent of the state highway engineer, and that 
subcontractors should be considor(‘d agents of the 
conti actor, a statute re(|uiring pci sons fuinishing 


supplies and materials to subcontractors to give no¬ 
tice to the contractor is inapplicable, and a failure 
to give such notice docs not prevent a recovery on 
the contractor's bond 

Under some statutes a claimant is required to fur¬ 
nish the surety with a statement of the amount due 
within a certain time after the accciitance of the 
highway, and the furnishing of such statement with¬ 
in the prescribed time is a condition precedent to 
his right to bring action on the bond The pro¬ 
visions of such cl statute arc for the benefit of sure¬ 
ties, and, when the notice given serves the piiriiose 
of the statute, the surety may not complain of tcch- 
nic*d irregularities 

Itemized and ^worn statement There must be a 
compliance with a statutory requirement that claims 
be Itemized and sworn to and hied with the county 
clerk wnthin a designated time The fact that the 
n*iturc of the work made it difficult to determine the 
amount of work done docs not postpone the com¬ 
mencement of the period for filing; claims A 
substantial cornjiliancc with statutory requirements 
as to the contents of the sworn statement is essen¬ 
tial A failure to state in the affidavit that the 


Mailing of notice 

Wht*r<‘ th(' statute Is pilent as t(' 
tli(* manru 1 of .service of su< h nolui 
notice niallptl to surety at Us home 
oHU e in another .st<Lte is suthc lont, 
where thcie is no question th<i.t tlu 
surety nceivc'd the* not uc* iti<iiI‘’c1 as 
the purpose of lequinnt; serv k e of 
notiee IS thrrehv .u c ciriipl ish* cl - P.c n- 
son V Ilariolt Ull N W 17, J71 

Minn 'Ui'i 

40 IMinn—Standard Oil Oo \ I'^ne- 
hak, 212 NW r>71. 176 Minn 11’» 

41 ITS — \mirican Sun tv Co of 
Ivew York v <iilmort Oil Co CC 
A X M . S { F 2d 2 1M 

42. Evidence held to eupport finding 
of antliontY 

US- Atiuru.m Surety Co of New 
York V (J'lrnore Oil Co, supra 


43. H S — \.mei U an 

Sun tv Co 

of 

New Aork v Gilmore Oil Co, 

su- 

pi M 



44 W.isb—Miemi v 

r Biew'stei, 

2 SI 

r 188 154 Wash 

181 


45. Mont — II Farl 

<’'lack Co 

V 

Staunton, 72 1' 2d 

1022, 105 Mont 


375 

Wash—Uaehow v l^hllbiick & Nich¬ 
olson 2bS 1* 876. 148 Wash 214 
46. ITS- Kosmos Portland Cement 
Co V DAY <\>ri.st Co, CCA 
Ind, 101 F 2d 893 

Kv—Mar viand Cisualtv Co \ New¬ 
port Culvert Co, 126 S W 2d 468, 
277 Kv 120 

Amendment cUian»;ing: time for fur- 
nishlriii statfrnent of <.laim to surety 
on highway contraetoi’a bond and 


Lime for c ommemeeme nt of suit tis 
applied to bond executed piior to 
amendment, was not ohjectional>le as 
imposing' liability on surety without 
its (oriseril—Igoe Bros v National 
Surety Co 160 A 841, 112 N J I^aw 
21 I, 06 \ D H 1422 
Before acceptance 

Noticf of matorlaJman’s claim may 
l)( seivtd on conlr.ictor s surety be- 
f(ire or within year nftei ai f (‘i)tanc*e 
til hmlivvav - l«''id( lit\ &. (\\suaHy C'o 
v Simian Kriming vk) 156 NF 169, 
0 1 Ind \pi) OJ icdiearing dim led 157 
N F 1 {, 04 Ind Ajip 92 

47 Ind Fidt]U> & Casualty Co V 
Simian Ttetlning , supia 

48. PS South* in States Steel Cor¬ 
poration v Fidi'litv &■ Deposit Co 
of Marjland CC V Tex , SO F 2iJ 
166 

Tex—Jietroit Fidtlitv ^ Surety Co 
V State, 76 SW2d 4 02, 12 4 Tex 
11 .>, modifving Detroit Fidelity & 
SuriSv Co V Moluilv, Civ App , 52 
S \V 2d 208—Mcrtiopolitan Casualty 
Ins Co of New York v Texas Sand 
iSc (_5ravel Co Civ App, 68 SW .’d 
551, eiior dismissed—Suggs v 

Smithers Civ App 66 S W 2d 750— 
Huddleston & Work v Kennedy, 
Civ \pp , 57 S W 2d 255, eertified 

questions nnsvv^eied 53 S W 2d 1009, 
122 Tex 182—O’Connoi v Metro¬ 
politan Casiialtv Ins Co, Civ App , 
56 S W 2d 686, eiior dismissed — 
Texas (^o \ Schriewer, Civ App, 

38 S W 2d 141 modilled on other 
grounds Smith v Texas ('o , C''om 
App, 53 S W 2d 774, followed m 
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Smith v G B Johnson Hardware 
Co, 5.3 S W 2d 770 and Smith v 
J.icksboro Stone I’loduels Co, 5,1 
S W 2d 7S0, afhrming. Civ App , 41 
S W 2d 347 
Replevin bond 

Failure to file claims for labor or 
materral with countv clerk did not 
prevent recovery bv flanrinnts on 
replevin bond exeiutid by contrac¬ 
tor under public rmiirovemc nt con¬ 
tract to aciure release of retained 
moneys —Kmj)loyers’ TJability Assur 
(^)r poi ntioii V Youryg County Dumber 
Co. 64 S W 2d 339, 122 Tex 647—Dr- 
troiL Fidelity Suit tv Co v I*lp- 
pins Clarkson, Tex Civ App , 4 7 S 
W 2d 886 

49. I’ex—O’t'onnor v Metropolitan 
(^asualtv Ins Co Civ App, 56 S W 
2 d 686, error dismissed 
50 Ti X - Detroit Fidelity &: Surrey 
Co y SLatt, 76 S vV 2d 402, 124 
Ti X 145 modifying Detroit Fidel¬ 
ity &. Surety Co v Mobcrly, Civ 
App , 52 S W 2d 298 
Release bond 

(1) To cstalilish liability on a 
contractor’s liond given to steur** 
the release of money due on the (on 
tract on which liens are claimed, 
Itemization of the necessaries fur¬ 
nished is essential —Fotv v Roteh- 
stein, Tex Civ App, 60 S W 2d 892, 
error dismissed 

(2) Failure properly to itemize the 
claim filed with the county clerk dots 
not pi event a recovery on the release 
bond—Austin Bridge Co v Drake, 
Tex Civ App, 79 S W 2d 677 



40 C.J.S 


HIGHWAYS 


§ 210 


prices charged are just and reasonable, as required 
by statute, has been held to be fatal 

(5) Parties; Persons Entitled to Sue 

At a general rule a beneficiary of a highway con¬ 
tractor's bond may maintain an action thereon. 


As a general rule persons to whom the benefit of 
a highway contractor’s bond inures may maintain an 

action thereon,52 ^uther in their own name,53 or in 
the name of the state for their use 54 Some stat¬ 
utes providing that such persons shall have a right 


51. statement that account is jntt | 

is insufficient—Detroit Fidelity A. 
Surety Co v State, 76 S W 2d 492. 
124 Tex 145, modifying Detroit Fi¬ 
delity & Surety Co v. Moberly, Civ 
App, 62 S W2d 298 

52. U S —Kosmos Portland Cement 
Co V D A Y Const Co. CCA 
Ind , 101 F 2d 893 

La—Bickham v Womack 160 So 
431. 181 La 837 

Oi —Clalsop County v Feldachau, 
199 P 953, 101 Or 369. 18 A L K 
1221 

SC—Molony & Carter Co v Pennell 
& Harlo, 169 SE 283, 169 SC 
4 62 

Va—Fidelitv & Deposit Co of Mary¬ 
land V Mason, 133 SE 793, 146 
Va 138 yElna Casualty & Surety 
Co V Earle-Lansdell Co 129 S E 
263, 14 2 Va 4 35, relifaiing dinitd 
130 S E 235, 142 Va 435 
W Vci — Standaid Oil C^o of New Jer- 
.s(V V Smith, 178 SE 281, 116 W 
Va 16 

Persons stcuied by highway oontiac¬ 
tor’s bond supia subdivision c 

(2) of this scf tion 
Pi'Tsons entitled to sin on bonds 
gen» rally see Ponds 100 
Assignor 

Orif' furnishing .suppli<‘s to contrac¬ 
tor but assigning accounts m fx- 
< hajigf foT note and mortgage', can¬ 
not ret <n ( r trorn surety on contrac¬ 
tor’s bond—Mt'Pac Grocery (’o v 
Independence Indcninitv Co, C C* A 
S C\ 33 F 2d 194, 66 A R 338 
Sond given pursuant to statute 

(1) Where a bond is given for 
publie' work in pursuance of a stat¬ 
ute or ordinance for the piotcction 
of laboiers and mate-nalmen, those 
who come within the protecte'd class 
may sue the surety on the bond It 
must appe'ar, however, that the bond 
was given under such ordinance or 
statute for the protection of third 
persons—Commonwealth \ R L 
Ponliam Co, 147 A Oil, 297 Pa 511— 
<lreene County v Southern Suret\ 
Co 141 A 27, 292 I'a. 304 

(2) A statute authori/.ing materi¬ 
alman to sue' in name of < ommon- 
we'alth on bond given It by state 
highway conlTactor does not author¬ 
ize suit on l»ond given county by one 
contiacting theiewith to imiirove 
slate highway 

US—Waiien (^ounty. Pa. to Use of 
Skinner, v Southern Surely Co, D 
CPa. 34 F2d 168 

Pa—Greene County v Southern 
Surctv (\) , sur>ra 

(3) Where, undei the statute, the 


authority to bring suit is limited to 
the person or pe'rsons supplying the 
contractor with labor and materials, 
a light of action is given only to 
those who fuinish material actually 
incorporated in the highway —C^om 
monwealth v .i^Ctna Casualty Ac Sure¬ 
ty Co of Hartford, Conn , 163 A 530, 
309 Pa 263 

(4) Materialmen may sue on the 
bond wheie they were made parties 
to the contract and expressly given 
tin* light to sue—Portland Sand AL 
Gravel Co v' Globe Indemnity Co, 
151 A 687 301 I’a 132 
Common-law bond 

"A l)orid to the state, conditioned 
for the pertoimanee by a highway 
contiactor of the obligations of his 
contract, one of which obligations 
is to pay for materials used, may be 
sued on by a materialman, though 
the same bond indc'innifies the state, 
and thougli no statute authorizes 
c'XfK ting '%uc h a contract or bond”— 
Southwestern Poitlancl Cement (''o 
\ Williams 251 1' 380, 32 NM 68, 
49 ALR 525 

Xiaborers and materialmen 

(1) When* the contractor’s bond is 

given, not only for the protec tion of 
the state uncl<*r the contiact !)Ut 
c'ciually for the proteeiion of the la- 
bonrs and the materialmen, such 
persons have a right of action, irre- 
spictive of whether the express lan¬ 
guage of the bond gives it to them — 
Hollanel Tp v I’akes, 197 N W 525. 
527 226 Mich 284, quoting Corpus 

Juris 29 CJ p 612 notes 49, 50 

(2) 'In order for the laborer or 

materi.alman to recover, there must 
not only he an intent to secure some 
bc'nefit to him but there must also 
be a legally enforceable promise for 
his bene fit Glens Falls Indemnity 
Go V Am(*rlean Awning & Tent Co, 
180 A 367, 372 55 RI 284, reargu¬ 

ment deni(*d 181 A 297, 56 RI 308 

Protection of state 

Whc're the purpose of the bond is 
to protect thc' state, tjie < ause of ac¬ 
tion is in favo*^ of the state only 
T,.a--State v C S Jackson, 69 So 
751, 1 17 T.a 931 

NY —Fosrnire v National Surety 
Co 127 NE 472, 229 NY 44, re- 
\eTsing 177 NYS 810, 189 App 
1)1 V 14 

29 (" J f) 61 2 note 48 
Subcontractor’s bond 

Contractor for construction of the 
highway and mal«*rialmen had a 
(“ciuse of ac tion on a bond cxec uted 
by a subcontractor, expressly naming 
c ontraclor as obligee, and also in 
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favor of laborers and materialmen — 
Miller V Bonner, 111 So 776, 163 La 
332 

Where several claimants sue In 
name of district each person never¬ 
theless has a separate and distinct 
(ause of action over which he has 
control—Gage v Road Improvement 
List No 3 of Newton County, 240 S 
\V 427, 183 Ark 321 

53. U S —Southwestern Portland Ce¬ 
ment Co V O C McElrath Const 
Co , D N M , 11 F 2d 910 

Ala—American Employers’ Ins Co 
of Boston, Mass, v Lee & Kincaid 
Coal Co 146 So 408, 226 Ala 262 
Cal—Chiistie v Commerc'ial Casual¬ 
ty Ins (''o , 46 P 2d 263, 6 Cal App 
2 d 710 

Colo —Southern Surety Co v Ft 
Lupton Mercantile Co , 249 I* 203. 
80 Colo SO 

Kan —Road Supply & Metal Co v 
Kansas Casualty & Surety Co, 246 
P 503 121 Kan 299 
Mich—Smith v Costing, 203 NW 
131 230 Mich 1 

Mo—Wiss V Royal Indemnity Co, 
282 SW 164, 219 Mo App 568, 

followed in Canton Coopc'rntive 
Elcv.ilor Co V Royal Indemnity 
Co, 282 SW 169 and Hctzler v 
Royal Indemnity Co, 282 SW 169 
Ntb—Pc'ter Kicwit Sons’ (^■» y Na¬ 
tional Ccisunltv Co , 8 N W 2d 192— 
West V Detroit Fidelity A. Surety 
Co, 225 NW 673 118 Neh 544 

NC—Asheville Supply & F'oundry 
Co V Catawba Const Co , 151 S 
E 93 198 NC 177 
Pa —Eailc Gear Ac Machine Co v 
Fidelity A. Casualty Co of New 
York, 21 A 2d 652, 148 Pa Super 
147—C'ly desdalr Brick At Stone Co 
\ Globe Indemnity Co, 79 Pa 

Supn 462 

Va—Bowers v Town of Martinsville, 
159 S E 196, 156 Va 497 
29 CJ p 612 note 51 
Where contract contains promise 
on the pait of the contractor to pay 
for labor and materials and the bond 
contains a condition based on such 
promise, those falling within that 
class may sue directly In their own 
names —Gaiy Hay &: Gram (^o v 
Fidelity Ac Deposit Co of Mai y land, 
255 P 722, 79 Mont 111 

54. l*a—11 H Robi rtson Co v 
Globe Indomn Co, 112 A 50, 268 
I'a 309—Commonwealth v Nation¬ 
al Surety Co, 97 A 1034, 253 I’a. 
5 

29 CJ p 612 note 62 

State highway commisBion 

Where the bond is made to the state 
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of action and shall he authorized to bnnp: suit in the 
name of the district for their use fipainst the con¬ 
tractor and his surety are permissive, and do not 
prevent such persons from suin^ ly ihcir own 
names On the other hand, it has been held that, 
i \(:( pi as provided otherwise by statute, a bent fici- 
ary under a bond, who is rmt named thtrcin as an 
nbli^fcc, cannot sue tliacon in his own nanu 
(iciicraJ creditors uf the contractor have been held 
to have no right to join in the proceedings brought 
to cstafilish rif^hts und< r the statute ^*7 

Awiqncc Tn the absence of a provision prohibit¬ 
ing' assignments,^® the claims of persons entitled to 
1)1 suit on a highway contractor’s bond arc as¬ 
signable, and It IS generally held that the assign¬ 
ment carries the security and the right of action 
thereon On the other hand, in some jurisdic¬ 
tions It IS held that the statutory right of a benefici¬ 
ary to sue on the bond to which he is not a party is 
a mere nonassignablc fieisonal pi ivik go, and that, 
in the aliseiicc of a statute empowering an assignee 
to maint.iin such a suit, he cannot sue on the con¬ 
tractor’s bond Tn Louisiana it has been held that 
an assignee of claims against a subcontractor, who 


paid nothing for the assignments, could not recover 
against the subcontractor’s surety 

Proper and necessary parties The usual rules as 
to proper and necessary parties to a civil action ap¬ 
ply to actions on a highway contractor’s bond 
Surety on a statutory undertaking given by a high¬ 
way contractor to secure the release of funds on 
which a materialman files a hen has been held not 
to be a necessary party to an action to foreclose the 
hen A claimant named in a highway contrac¬ 
tor’s refunding bond, expressly authorizing suit 
thereon, may sue notwithstanding the bond runs to 
the statc/’^ and the state is not a necessary party to 
such a suit Where the highway commissioner 

has no interest in the suit, he is neither a neces¬ 
sary nor a proper party 

(6) Time to Sue, Laches, and Limitations 

Suit must be brought on a highway contractor’s bond 
within the time limited by statute 

Suit on a highway contractor’s bond must be 
brought within the time limited by statute for such 
proceedings Where surety brings suit against the 
contractor, the county, and the materialmen and 


hiKbvNMV tommission, nn n<lt(»n 
should bo brought in the name of the 
stall lllgll^va^ t omniis»^ ion lo tin usi 
of n lalfu The stati is nut a piopi'r 
part> tu siJ(h a suit but a suit 
brought in the name of the state is 
iiuTily a def( (t of parties plaintiff, 
and IS waived b\ a failure' to demur 
—Slnte ox rt 1 Coniittc' & Steel 
Const Co V Southfrn SuT(*t\ Co, 
2^)4 S W 1 23 221 Mo App G7 
55. Aik — b^liia Casualty A Suielv 
Co V T-tiriHlee, 260 S VV 411. 16! 
Ark 4 02 

66. Mass --Fi'doral Nnl Hank v 
C’ompionw(nlth, ISfi JV K 0 2S2 

Mass 44 2—Inhabitants of Town ol 
Newitinv V IniKoln, 177 NK 614 
276 Mass 445 

Where 'bond creates no obligation 

tn favoT of a mnt( rialnwm of tbi t i)n- 
tiaclttr h(' may not erifoito bond in 
bis own name in an action eitliri at 
Uiv\ Ol in f ciuilV - —Fedi rat Sun tv (’o 
V Minneapolis Steel A Machiiicrv 
Co C C A Minn , 17 F 2d 212 
67 Mass—Old Colon> Cru^'hod 
Slone e^o V Cronin, 176 N K K04, 
276 Mass 221 

58 Mass - -llariv v Puffin. 195 N E 
511, 290 Mass 398 

59 IIS—Southcin Suietv Co v 
People’s Stale Hank of South (\iio- 
lina A S C . 47 F 2d 93 

N(’—I’ank of Wadesboro v North¬ 
western Casualty & Surely Co, 162 
S E 2 b. 202 N C 148 
Ohio —Citucns’ Sav Hank of I*embcr- 
ville V llocker, 170 N.E 377. 34 
Ohio App 169. 


Or—Columlua ('ountv v Consolidated 
(^)ntintt (V. 163 P 438, 83 Oi 251 

Wash Mui viand Casuallv Co v 
Pbilbriik A Nicholson 266 P 142, 
147 Wash 277 

Actions l»v assignee gtneiallv <* 
Assignments §§ 123-128 
Purchaser of “la'bor tlchets” is¬ 
sued by highway contractor be c amt 
assignee of claims, with right to en¬ 
force* demand against conlractoi’s 
sun tv—Siic'ri ill Oil Co v Ta\lor, 
137 So 295, 223 Ala 4 57, followed in 
137 So 296 223 Ala 458 
Excessive demand 

Penifind of aasNignc e ol subconlrar- 
toi, to whom highway contiac toi 
uw<ird(d bridge work, of several 
thousand doJJais more in statement 
ot claim than Wiis found to be din‘ 
did not deprive assignee of claim 
agamsi sun t> on contractor’s bond 
— Hariv \ Puffin, 195 NE 511, 290 
Ma-s 398 

Where assignor and assignee unit- 

ed in the suit a cbniumr to com¬ 
plaint on the ground that the as- 
signmiiil was oial and invalid was 
piopcrlv o\ errub'd—Mar \ land Cas¬ 
ualty Co V TVopU’s JLuiiiber & Sup¬ 
ply Co, 27 S VV 2d 1023 181 Ark 761 

64k Mo — Missouri State Highway 
Commission tx rel and to Use of 
Picking State Bank v Coopers 
Const Service Co, 286 SW 736, 
220 Mo App 401 

61. La—Miller v Bonner, 111 So 
776, 163 332 

82. T<*nn —T J Moss Tie Co v 
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Newsom, 51 S W 2d 477, 164 Tcnn 
515 

63. NY — Yonkers Builders Supply 

Co V T’etio Luciano A Son, 199 
NE 4 5, 269 NY J71 102 A Lit 

759 reversing 277 N YS 648, 24! 
App Dlv 783 

Tex—Austin Bridge Co v Drake 
Civ App, 79 SW2d 67 7 

64. Tenn—Standard Dil Co of 

Louisiana v Jamison Bros, 59 S 
W 2d 52 2, 166 Tenn 53 

Where bond !■ conditioned to psv 
all such claims dulv fihd and prose¬ 
cuted, unpaid laborers and mati'nal- 
rnen mav sue on the bond —(Mmp- 
btll V Cresnp, 59 S W 2d 52.{ 166 

Tcnn 75 

65. Te\—Smith v Smith, Civ App, 
68 SW2d 1063 

66 . Tenn —T ,J Moss Tie Co v 
Newsom, 51 S W 2d 477, 164 Tenn 
515 

Suit on refunding bond 

Highway commissioner and surety 
on highway contractor’s original 
bond were not nt»< es*-arv parties to 
clainiunt’a suit cjn contractor’s re¬ 
funding bond—Stondaid Oil Co of 
Louisiana v Jamison Biofa, 69 SW 
2d 622, 166 Tenn 53 

67. Ala—Consolidated Indemnity & 
Insurance Co v Texas Co, 140 So 
566, 224 Ala 349 

Ark —Southern Surety Co v Simon, 
290 SW 960, 172 Ark 924 
Minn—Shandorf v Sampson, 268 N 
W 841, 198 Minn 92 
Tex—Employeis’ Liability Absur 
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laborers to have the interests of the parties deter¬ 
mined, the appearance of materialmen and laborers 
in the action must be regarded as thoug^h made at 
the time the complaint was filed, although their 
cross complaints are not filed within the time limit¬ 
ed by statute for bringing suit on such claims 
Wbcic It is the apparent legislative intent to pro¬ 
vide a lien on funds held by the highway board for 
a certain period, and that a failure to bring action 
within such time will constitute a loss of the reme¬ 
dy provided for reaching imjiounded funds, a fail¬ 
ure to bring action within such time does not pre¬ 
clude suit on the contractor’s bond A failure to 
sue on the bond within a reasonable time will not 


constitute laches so as to estop a claimant to sue 
thereon where surety was not prejudiced thereby 
A statute merely limiting the time within which no¬ 
tice of claim may he filed does not limit the time 
within which suit may be instituted on the bond 
after a proper notice has been filed 

Under some statutes the time for bunging suit 
IS limited to a ceitain time after compute perform¬ 
ance of the contract and final settlement thercfif'^^ 
The words “final settlement” under such statutes 
refer to the time when the amount due undtr the 
contract is determined by the approiinatc adminis¬ 
trative authority 


rorporation v Younj? County Lum- 
1). T ('o. 64 SWJd 122 Tox 647 
—Di'tioit Fidclil> A Suret\ Co v 
I’lppma & Clarkson, Civ App 47 
S W 2d 886—Southern Surety Co 
V Guaranty State Bank of De 
Leon Civ App 27r» SW 116 
After filing of notice of claim 

Under sonn statutes claimant 
has niri(‘tv da\s after lh(‘ a(ciptan(e 
of the hiKhwa\ to file notice of Haim 
and one viar after the filing of .su< h 
notlie within which to bring suit 
Undei su( li a statute the pr(‘s< np- 
ti\t pr nod does not lx gm to lun 
from lilt d.ilc of the h< < eptnnce of 
the highway nut from Ihi date of 
filing notui —Shandorf v Standard 
Siiietv iSr Casualty Co of New York, 
J68 NW 84*1, 1^8 Alinn 96 
Amended petitions 

P'lling of original pelition held to 
toll running of statute so as to per¬ 
mit filing of amended petition — 
Soutlurn Sun t\ (k) of New <>rk v 
First Statt Hank of Marque/, Tex 
(^iv Apj) , 54 S W 2d 888, error re¬ 
fused 

Construction of statute 

Statute providing that no action 
shall be brought on a reb aso bond 
after the expiration of six niontbs 
from thi' date of the filing lh< reof is 
a statute of limitation and is govern¬ 
ed bv the rules of construct ion ap¬ 
plicable to a limitation statute — 
Soulbcun Surety Co of New York v 
Fir^-t State Bank of Marquez, supra 
Date of acceptance 

Under some statutes suits on the 
bond must be < ornrncnced within a 
certain time frcim the date of accep¬ 
tance of the highway 
US—Kosmos I’ortlaiid Cement Co v 
DAY Const Co, C C A Ind , 101 
F 2d 893 

Ind—Metropolitan Casualty Ins Co 
of New York v France Limestone 
Co, 193 NK G86. 100 Ind App 240 

Reasonable time 

Where suit must be brought with¬ 
in a reasonable time, suit not brought 
until after three years is not brought 
within a reasonable time.—Hurst v 


Dawson Bros Ar Bea\er, 72 S W 2d 
707, 107 Tcnn 572 
Refiling of claims 

Where persons furnishing materi¬ 
als lo subcontractors filed their 
claims with the state liighwav de¬ 
partment. and within thirty da\a aft¬ 
er completion and a(c<‘ptance of the 
work again filed substantially the 
same < laims actions on conlr ictor’s 
bond, commenced within four months 
after the last filing W'(ie in time, 
although more than the slalutorv 
period had elapsi d since the date of 
the first filing—Ba<how v Philbruk 
& Nicholson, 208 ]’ 876, 148 Wash 

J1 4 

Suit held timely filed 

(Nilo—Southern Surety Co v Ft 
Lupton Mercantile Co 219 P 263, 
80 Colo 80 

68. (\‘il—Mar\land Casualty Co \ 
Shalcr, 208 P 107 57 Cal App 585 

69. Colo—Continental Cateualty Cu 
v Uio (Jrande Fuel Co, 110 1» 2d 
618, 108 (^olo 472 

Tcnn-- Atlantu Tiffining Co v 
Standard Accident Jns Co, 120 S 
W2d 687, 174 Tcnn 11 

70. Kv--Blair Fi.anse Const Co 
V Allen. 66 S W 2d 78 251 Kv 300 

71. Oi —State, for ITse and Itcncfil 
of Southern Pac (’o v American 
Surety Co ol Nc‘W Ycuk, 14 P 2d 
1079, 150 Or 236 

72. Ala--John K Balbngcr (^onst 
Co V Joe F Wallers Const Co 
184 So 270, 28 Ala App ,353, modi¬ 
fied on other grounds 184 So 275, 
230 Ala 548 

Application for copy of bond 

Statutory provision that material¬ 
men .shall make application for copy 
of road contractor’s bond within six¬ 
ty days alter completion of contract 
does not extend time to sue if copy 
IS not furnished—Consolidated In¬ 
demnity & Insurance Cu v Texas 
C^o, 140 So 506. 224 Ala 349 

Statute l8 not retroactive and does 
not apply to bond given undc'r earl¬ 
ier act—Commonwealth v National 
Surety Co, 93 Pa Super 286. 
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73. Ala—IT S Fidelity & Guaranty 
Co v Benson Hardware Co, 132 
So 622. 222 Ala 429 
Tex—Austin Bros Bridge Co v 
Ia)ve, Corn App , 34 S W 2d 574 re¬ 
versing Love V Austin Bros 
Bridge Co , Civ App , 5 S W 2d 570 
Amount due is so “determine J" 
when tht' final estimate of the high¬ 
way df'partnient Is approved bv the 
governor — Union Trid< innitv Co v 
Picks, 140 So 507. 224 Ala 514 
Approval by examiner of pnbllo 
accounts and bv the governor consti¬ 
tutes final ‘-ettUnienl—Consnlidated 
Indinrinitv A Insurant ('’o v South¬ 
ern ('t -F Co 110 So 383 226 Ala 

214- U S J^'idi ht> A Gu.iranlv Co 
V Yoilding Bros Co 1 )t [lar l no nt 
Stores, 111 So 176 225 Ala {07— 

U S Fidelity A Guaranty Co v 
Anclnlusia MIg Co, 114 So 18. 222 
Ala 637 

Certification, audit, and allowance 

Fm.il sitlb merit’* witfiin such a 
statute is (ontingent on (ompliame 
with statulf rfqiJiring coiistrU( lion 
exircnse to bc cerLlfled, audited, ,»rid 
allow <d—Commonwealth of Pennsyl¬ 
vania, lo Use of Gennnal ('’ruslnd 
Stone Co v >Ftna Casualty A Sure¬ 
ty Co , CCA T‘a . C{ F 2d 941 

Certified copy of auditor’s warrant 

ostensibly for final estimate was evi- 
deiue of final setlJememt, respecting 
question wbe llieu suit on road ton- 
Iraetora bond was pre mature — Un¬ 
ion Indemnity Co v Kieks, 140 So 
597. 224 Ala 514 

Final estimate 

A statute providing that all suits 
to enforce claims on bonds shall be 
(omniem cd within six months from 
the date ot final estimate to the eon- 
Iratlfir means the (onclusion and 
determination of the ])erson having 
final authority to makt* that finding 
—Consolidated Indemnity' & Insur¬ 
ance Co V Fischer Lime & Cement 
Co, 58 SW2d 928, 187 Ark 131 

Not final payment 

Final settlement is computation 
by proper governmental authority of 
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A provision in the bond limiting the period of 
suretyship does not establish a prescriptive period 
for bringing suit on the bond Surety on a bond 
given by a subcontractor to the contractor, which 
IS an indemnity against loss, has been held not to 
have a right to invoke as a defense a time limita¬ 
tion fixed in the bond where it was not reasonably 
possible, under the circumstances of the case, to de¬ 
termine the liability on the bond within the limita¬ 
tion of time provided 

Interventions Where the statutes provide for 
only one action on a contr.ictor’s bond and provide 
for intervention in such suit by other creditors, in 
the absence of an express limitation on the time in 
which creditors may intei venc,'^® creditors need not 
intervene in the suit within the time within w^hich 
the original suit could have been brought and 
the court may properly fix a time in which credi¬ 
tors may intervene extending beyond such time,*^^ 
and It IS within the discretion of the trial court to 
I)ermit the filing of interventions while the suit is 
still pending, even though the time fixed in the or¬ 
der has expired A general statute providing that, 
when service has been perfected on him as required 
by law, defendant sh.ill appear and plead, answer, 
or demur within thirty days or be in default, docs 
not limit the time within which interventions may 


be filed to thirty days before the trial Where the 
statute does not prohibit the filing of more than one 
suit on the bond, it has been held that the filing of 
pleas in intervention must be treated as the filing of 
suits, and that they must be filed within the time 
limited for the filing of suits 

Premature suits Suit on a highway contractor's 
statutory bond before the time fixed by statute for 
an accrual of a cause of action thereon is prema¬ 
ture 

Waiver Surety is not entitled to rely on a fail¬ 
ure to sue on the bond within the statutory time 
where it was expressly agreed in a written for¬ 
bearance agreement that the defciue of limitations 
would not be pleaded Failure properly to raise 
the question that the suit was prematurely brought 
may operate as a waiver thereof 

(7) Pleadings 

The general rules of pleading apply in actions on a 
highway contractor's bond 

The declaration, complaint, or petition in an ac¬ 
tion on a highway contractor’s bond, as in other 
civil cases, should set forth clearly and distinctly 
all the material facts constituting plaintiff’s cause of 
action It is sufficient to set out the substance of 


amount finally owing: undor the con- 
trart, and it In not final payment 
thereon—(''ommonwealth to Use of 
Concrete St(‘el Co, v Olobe Indern- 
nilv Co, 167 A 576, 312 Pa 244 

74. La—Ke\nol(ls v Ponner, 110 So 
766, 162 La 662 

75. Wash —Thomas v S A Mo< orl, 
Inc, 13 l'2d 444. 16‘) Wash 210 

76. The federal statute difTers from 
the Alabama statute in that the fed¬ 
eral statute limits the time for fll- 
InK lnterv<>ntions—U S Fidelity & 
Guaranty (^o y Ben«on Hardware 
Co, 132 So 622, 222 Ala 429 

77. Ala—U S Fidelity & Guaranty 
Co V Simmons, 133 So 731, 222 
Ala 669 

78. Ala —U S l<'3deli(v & Guaranty 
Co y Pennon Hardware Co, 132 
So 622, 222 Ala 429 

79. Ala—Union Indemnity Co v 
Unks, 140 So 597, 224 Ala 514 

80. Ala—U S Fidelity & Guaranl\ 
Co V Yeilding: Pros Co Depart¬ 
ment Stores, 143 So 176, 225 Ala 
307 

81. Tex—Employers’ Lialtility 

Ansur Corporation v. Young Coun¬ 
ty Lumber Co, 64 S W 2d 339, 122 
Tex 647 

88 . Tex —Employers' Liability 

Assur Corporation v Young Coun¬ 
ty Lumber Co, 64 S W 2d 339, 122 
Tex 647 


A-baudonmeut of contract 

Und<T some statutes if a contract- 
tor quits or abandons the tontiact 
before Us consummation, suit may be 
instituted by creditors on the bond 
of the (ontiactor within one >car aft¬ 
er the abRndonment, and a suit begun 
within such time is not prcmaliin — 
Detioit Fidelity 8i Surety Co v 
State, 76 S W 2d 492, 124 Tex 116, 
modifying Detroit Fidtdity & Sureiv 
Co V Mobeily, Civ App , 53 S W 2d 
298 

Final settlement 

Wheie suit Is ptemaluro If brought 
before final settlement, the tacit ac- 
cejitance by the commipslonet’a court 
of the final estimate of the engineer 
ns fixing the amount due under the 
con 1 1 ait is not a final settlement as 
contemplaled bv the statute The 
c onimlssionei’s court may be com- 
pelltd, at the instani'c of a creditor 
in a proper proceeding for that pur¬ 
pose, to proceed to make a final set¬ 
tlement of the contract—Austin 
Pros Prldge Co y Love. Tex Com 
App . 34 S W 2d 574, reversing Love 
V Austin Pros Bridge Co, Civ App , 
5 S W 2d 670 

Suits held premature 

(1) Suit before final settlement 
Fa—Commonwealth v Plel Const 

Co, 130 A 261, 284 Pa 64 
Tex—Austin Pros Biidgo Co v 

Love. Tex Com App , 34 S W 2d 674, 

186 


reversing I.ove v Austin Pros 
Prldge Co, Civ App, 6 S W 2d 670 
(2) Suit before publiiation of no¬ 
tice of final settlement—Rojee Ker¬ 
shaw, Inc, V Slate, to Use of Day, 
169 So 090, 176 Miss 767 

83. Tenn —Standard Oil Co of 
Louisiana v Jamison Pros . 60 S 
\V2d 632 166 Tenn ,63 

84. T('X—Detroit Fidelity & Surety 
Co V Pippins Sz Clarkson, Civ 
App , 47 S W 2d 886 

Xeene concerning premature filing 
of suit on road contractor’s lurnd 
should be promptly raised, question 
involving procedure rather than sub¬ 
stantive law, and surct\. after 
agreed judgments were entered for 
numerous intervening claimants, 
could not, as against othei mter- 
vi'iiers, Uaim that suit was prema¬ 
ture—Union Indemnity Co v Ricks 
140 So 697, 224 Ala. 514 

85. Amount of bond 

Where the statute ri'quires that 
the bond shall be conditioned on the 
payment of claims for all labor per¬ 
formed in such work, a petition al¬ 
leging, in effect, that the bond was 
executed and delivered pursuant to 
the laws of the state alleges by im¬ 
plication that it is in an amount suf¬ 
ficient to cover plaintiffs claim, and 
18 not insufficient for failure to plead 
the amount of the penalty of the 
bond —State ex rel. Concrete & Steel 
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the condition of the bond in general terms.** A 
breach must be so assigned as to show that the con¬ 
dition of the bond has been broken,**^ In declaring 
on a statute, use of the words of the statute is usu¬ 
ally sufficient.** Where the statute requires the 
taking of certain steps before suit is brought as a 
general rule the pleadings must aver that such steps 
were taken,** and in some jurisdictions the com¬ 
plaint must show that suit was brought within the 
time limited by statute ** Where the original peti¬ 
tion states a cause of action, permitting an amend¬ 


ment to clarify an ambiguity is proper.*' 

Where surety's complaint in an action to deter¬ 
mine the interests of the various parties is sufficient 
to disclose materialmen's right to recover on the 
bond, It has been held that it is not necessary for 
such materialmen to file a counterclaim or cross 
complaint.** 

Pica or answer A plea showing no more than 
the letting of a subcontract by the principal is in¬ 
sufficient to show a release of surety by the prin- 


Const Co V Southern Surety Co , 294 
SW 123, 221 MoApp 67 

▲sBlgnment 

An allegation that certain inter¬ 
veners were assignees of claims for 
material sold by other parties to the 
contractors was sufficient, in the ab¬ 
sence of exreptions demanding a 
more particular statement of the na¬ 
ture and character of the assign¬ 
ments, their date, and whether oral 
or in wilting—U S Fidelity & Guar¬ 
anty Co V Henderson County. Tex 
CivApp, 253 SW 836, affirmed, Com 
App, 276 SW 203 in which motion 
is overruled. 276 S W 1119. 

Pleadings held sufficient 
Ga—Motor Supply Co v St Paul 
Mercury Indemnity Co , 19 S E 2d 
737, 67 <3aApp 236—Moore v 

St.indard Accident Ins Co, 173 S 
K 181, 48 GaApp 608 
Ind—Massachusetts Bonding & In¬ 
surance Co V State, 149 NE 377, 
82 Ind App 377 

Minn—Henson v Barrett, 214 NW 
47. 171 Minn 305 

Mo —State ex rel Missouri State 
Highway Board, to Use of Fre- 
donia Portland Cement Co , v Cox, 
1 S W 2d 787, quashing Missouri 
State Highway Board for Use and 
Benefit of Fredonia Portland Ce¬ 
ment Co v Southern Surety Co , 
App , 290 S W 662 
NC—Bank of Wadesboro v North- 
westcrti Casually A Surety Co, 
162 S K 236, 202 N C 148 
Or—Fitzgerald v Neal, 231 P 645, 
113 Oi 103 

Pa —Commonwealth v Seaboard 

Surety Co, 89 I’lttsb Ueg J 256 

Publication of notice of suit 

Where the purpose of a statute re¬ 
quiring publication of notice of the 
suit Is to notify all persons who may 
have similar claims so that they mav 
take the necessary steps to protect 
their interests, and where publication 
cannot be made until after the decla¬ 
ration has been filed, the sufficiency 
of the declaration is not dependent 
on the publication of the notice — 
Excello Peed Milling Co v U S Fi¬ 
delity & Guaranty Co, 111 So 94, 
146 Miss 699 
Special contract 

Petition held to declare on special 


contract with contractor, not quan¬ 
tum meruit—State ex rel Concrete 

Steel Const Co v Southern Sure¬ 
ty Co, 294 SW 123, 221 MoApp 67 
Supplies to subcontractor 

Items of material, etc, supplied 
by plaintiff to subcontrac tors should 
be claimed as such, and not by way 
of assignment to plaintiff by the sub¬ 
contractors without a showing that 
such amounts arc due to the sub¬ 
contractors and that such tlnims 
were duly assigned to plaintiff 
U S Fidelity & (Suar.inty Co v Ben¬ 
son Hardware Co, 132 So 622, 222 
Ala 429 
nnoertaAity 

Where it is impossible for plain¬ 
tiff to amend the complaint so as to 
cure a defect of uncertainty as to the 
date materials were furnished, due 
to the fact that the uncertainty ap¬ 
peared in the notice of claim, It Is 
proper to sustain a dt murror to the 
complaint—A L. Young Machinery 
Co V Cupps, 2 P 2d 321, 213 Cal 
210 

Withdrawal bond 

In materialman’s action on con- 
1 1 actor’s withdiawal bond given to 
secure payment of llc*ns proved 
against money due contiactoi from 
highway commission, materialman 
was required only to allege and 
prove amount of debt, that material 
was actually used In the highway 
work, and that the lien had been 
pio\ed—1*0 well v Republic Port bind 
Cc mcmt Co . Tex Civ App , 91 S W 2d 
467, error dismissed 

80. Conclusion 

Since a written Instrument should 
be pleaded according to its legal 
meaning and effect, a statement that 
surety “agreed and bound itself to 
pay for all material and supplies 
furnished and labor performed in oi 
upon or about the construction of 
said highway under said contiact” 
IS sufficient, and is not objectionable 
as a mere conclusion of law—State 
ex rel Concrete & Steel Const Co v 
Southern Surety Co, 294 S W. 123, 
221 Mo App 67 

87. Allegation held enffioient 

An allegation that the work and 
labor were performed and material 

187 


furnished, for which the principal 
failed and refused to pav, sufficient¬ 
ly alleges a breach of the conditions 
of the bond —State ex rel. Concrete 
& Steel Const Co V Southern Surety 
Co , supra 

88 . Idaho —State v Storm, 287 P 
689, 49 Idaho 246 

89. Pa—Greene Countv v Southern 
Surety Co, 141 A 27, 292 Pa 304 

Mode of raising objection 
It has been held that a failure of 
the complaint to state that notice of 
claim was illed as required by stat¬ 
ute may be taken advantage of by 
answer, but not by demurrer—State 
I’lison V Massachusetts Bonding & 
Insurance Co, 135 SE 126, 192 NC 
391 

90. Ala—Consolidated Indemnity & 
Insurance Co v Texas Co , 140 So. 
566. 224 Ala 349 

Beason for mle 

“The lime in which suit must be 
brought is not a statute of limitation, 
but is of the essence of the action, 
and the complaint must show that 
it is begun within that time’’—John 
K Ballengor Const Co v Joe F 
Wallers Const Co. 184 So 276, 276, 
236 Ala 648, modifying 184 So 270, 
28 Ala App 353 
Bxaot date 

It IS not necessary to allege the 
exact date of the final settlement if 
its date is approximately shown and 
It is shown that it occurred within 
the time limited before suit was com¬ 
menced—U S Fidelity & Guaianty 
Co V Yeildlng Bros Co Department 
Stores, 143 So 176, 226 Ala 307. 
Interveners 

If the suit is timely begun, the 
status of it is fixed, and it is not nec¬ 
essary that interveners shall make 
such averment in their petitions of 
intervention —U S Fidelity & Guar¬ 
anty Co V y eliding Bros Co De¬ 
partment Stores, 143 So 176, 226 Ala 
307 

91. Ga—Moore v Standard Accident 
Ins Co. 173 SE 481, 48 GaApp 
608 

92. Cal —Maryland Casualty Co v 
Shafer, 208 P. 197, 67 Cal App 686 
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cipal’s entering into a new contract with a third 
person to do the work releasing the principal 
Where the complaint discloses a cause of action 
duly acquired under the bond, a plea of fraud as 
against plaintiff must set forth facts showing his 
connection with the fraud, or from which he is 
chargeable with the fraud An affidavit of de¬ 
fense raising questions of law wull be overruled 
when an issue of fact is piesented^^ 

IsKUc^, proof, and vorunicc Such matters may 
be considered on the trnd .is arc properly put in is¬ 
sue by the pl(‘adnigsTo be suflicicut, the tiroof 
adduced must coiiespoiid with the cause of action 
set foith 111 the ])etitioii, and then cannot be a re¬ 
covery on .1 cause of action other ih.in that ]»Iead- 
edAn iinni.iunal v.iii.likc, howevir, is not fa¬ 
tal ,is a r.nluu of pio<jf^^ Wheie there is pnnia 
facie (vuhiKi that there has been comf)liance wuth 
stalutorv' tirovisioiis, a failure tei proye an allega¬ 
tion of e)ne of the si.itutory lequiieinents is not fa¬ 
tal ‘‘9 

(8) I’vidcncc 

As m other civil actions, plaintiff has the burden 
of proving his case by a preponderance of the evidence, 


and competent, relevant, and material evidence ia ad¬ 
missible. 

In an action on a highway contractor’s bond, 
plaintiff has the burden of establishing his case by 
a fair preponderance of the evidence,^ and this bur¬ 
den of jiroof remains on plaintiff throughout the 
trial 2 Accordingly plaintiff has the burden of 
showing the extent and validity of his claim ^ It 
IS not necessary for a materialm.in to prove by di¬ 
rect evidence that his supplies sold for the con¬ 
struction of the highway, being reasonably suitable 
and appropriate to it, were in f.ict so used, if this 
may be inferred from the circumstances'^ If, how¬ 
ever, the contractor is engaged in several projects 
under separate contracts and bonds, and the mate¬ 
rials and*supplies are sold indiscriminately without 
reference to one or the other job, .ind they are suit¬ 
able for use on either, and there is nothing on 
w'hich to picdicate an inference that the> were used 
on the one or the other, the materialman has the 
biiKkn of proving that his supplies w’^ere used on 
the project covered by defendant’s bond ^ The bur¬ 
den of overcoming a prima facie i.ise of liability,^ 
. 111(1 of proving affirmative defensive matter,’^ rests 
on defendant 


93. M.i—AinoniMn TCmiilovers’ Ins 
Co r>f llosron, JM<iss V I.«( «V Klri- 
t.iid I'o.il (^o , ] lf» So 4(IS lil’e Mj 
LM.li 

94 M.I- ArnPriifln KmploMis' Ins 

C\» of r.oston M i*"*- \ ^ 

k in< I ifl (^) il ('o , 

95. Pm—Pi iin-.v I vMnin Tuinpikf 

(’onirnK*-ion for TJst of, v JOuJe- 
iniJhr, iSM Pit t sb ]j« e, J 477 

96. Estoppel 

\ 11( lens that labor or rn.ili ri.iK 
Will fur m.--bi>d at leMiiiosI of sun*- 
In s on lii^bw.ix contrnrtor’a bond 
noi dinuiind to wrrt suflli i* nl to 
adniil I \ ub 111 1 of i <».loppid ij|;.nn.s( 
Miritjis Still V. Sloiin, US7 P 6MI 
4 'I Jd ibo 1 <• 

97. \.i—-P S l.urk iS. Sons v Boat- 
wipht. Ui? SB fill, 157 Va 19(1 

98. Mo Still ix 111 Uav A. Son v 
Kells App I'll S W L’d T71 

99. Completion and acceptance 
Under stMluii inovidinj^ that, on 

furnishing ol .»lbdi\U bv person 
entifled to piotiition of hifjbwav 
ooiiti netoT’s bond thU work eovored 
)>v bond Ixin lompUtid and ai- 
(ipted person entitbd to protection 
of bond shall hi furnished with eer- 
tiflid iop> of bond on wbith he sh.ill 
have rinht of ntion against lon- 
trai loT und suiit\ on bond, in at lion 
ein a hiK,li\va> cont raetoi’s bond < er- 
tified cojiy of hond a as puma f.uie 
evidi 111 I that fno\mu*ns of sltilute 
hud bet n conipliid v\ iib andmntiiial- 
man wna not icuuiied to prove an 
allegation of conipkiion and aceept- 


UKO of work—\V( sti rn Casiinitv A 
Suicfv' Co V' Pulton Supply Co, 1 
S 10 Jd f)‘)0, 60 (5m Aiip 710 

1. ITS—T.akt Coiiiifv, for Use of 
Bavlev, v lMassa» husi M s Bonding 
\ Insurami (^o (M’AUla, M P 
.'ll lUi 

Tnil - b'ldilitv'' Sr Ucfiosit Co of 
Mirvland v Sliind.ud Oil Co, 190 
N 10 169, 101 Ind App *101 

N (^—VVilson-.sianii V (liofiry Co \ 
Boss, PU S 10 917 1‘M Nl" 109 
Wish—Niiini V Briwsler, 281 P 
4 88 1.91 Wash ISl 
Aftei answer of non est factum, 
partus I Illinium undi r alby,ed hi^'li- 
vv IV I oiU 1.11 tor s’ bond had burden of 
irroviiiK th.it iriMiraiui .ij^i nt had 
authority to ixiiult bond tor sure- 
tv - M.issai husi Its UondiriR In^-ur- 
aiui Co V Bankits’ Surelv Co, 179 
N 10 129 06 Ind App 2.90 

2. Judgment against principal 

The intiodui t ion of .i judgement 
against ttu piiiuui.tl establishes 
prim.I fat le tht anioiint of the in- 
dehtediiisb ag iiiisl suniv, hut it 
does not i ast on surel> the burden of 
over ihrovvini^ it—Bake Ctiunly, for 
Use of Baxb v \ Massachusetts 
Bonding; tk Insurance Co, C C A Fla , 
84 F2d 11.9 

3. US - Hoiht'var v Maryland Cas¬ 
ualty Co, CCA Ohio, 114 P2d 948 

Ua—Silvtr V Hariiss, 115 So 276, 
165 l^i 8 1—IVvviJ V Union Indem¬ 
nity Co, 120 So 654, 10 La App 
224 

Tex—Metropolitan Casualty Ins. Co 


of N( vv Yorlc v Tf \.ts Sand A: 
('5rav< Ip’ll (’i\ \pp ()8SVV2d5.9], 
f rror dismis-i d 

Release bond 

'\'t \ Brown Bool v Durlarid, 84 
S \V 2d 107 5, 12() Tix 29 

4. Ala—U S Pidilitv A (lU iranlv 

(^> V Bi nson flarduari (’o 112 

So 622. 222 Ala 12'l 

5. US — Horhevar v Maryland Cas¬ 
ualty Co. C C’A Ohio, 114 P 2d 948 

Ala—U S Pidelitv A CiU.uantv Co 

V Bi nson Ha rdwMre Co 1 12 So 
622. 222 Ala 4 29 

La—Silver v Ilairiss 115 So 376 
16 9 1.1 81 

Mont n Karl Clai k C’o v Slaiin- 
toM. 72 P 2d 1022, 19.9 Mont .175 

6 . Alii—U S Fidililv A OuaiaiiLv 
(\) V Ytilding Bros Co De])art- 
mmt Sloits, 111 So 176, 225 Ala 
197—U S ^■'Jdelltv A Cuarcintv Co 

V Simmons, Hi So 7 11, 222 Al.i 
660 

7. Ala — U S PuklJtv A Gu.iranty 
Co v Yeildiim Bros Co Depart¬ 
ment Stores, 143 So 1 76, 22.9 Ala 
307—U S Fidelity A Ouaianty Co 

V Simmons, 131 So 731, 222 Ala 
660 

Cal—Guriev Lord Tire Co v New- 
gard, 50 1* 2d 1911, 10 Cal App 2d 

88 

Release from liability 

(1) Original highway contractor's 
indebtedness to suheontraetor being 
admitted bin den was on original 
coritrai tor’s surelv to establish thart, 
indebtedness had been discharged — 
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The usual presumptions arising in civil actions 
generally will be indulged m actions of this char¬ 
acter,^ hut nothing will be presumed which is not 
warranted by the circumstances of the case ^ 

Competent evidence w^hich is rcIeAant and mate¬ 
rial to the issues is admissible,but incompetent. 


irrelevant, or immaterial evidence should be ex¬ 
cluded 

The rules as to the weight and sufficiency of evi¬ 
dence in civil actions generally a^iply in actions on 
bonds of highway contractors.i2 


Southern Surety Co v Mobile Nat 
Bank, 137 So 307, 223 Ala 463 

(2) Corporation surety on road 
ooiitia' tor’s bond, to avoid licibilii\ 
in suIk ontra( toi's t^ult must show it 
has suffered harm from material 
changi in performance allrK:ed to 
lebase U from liability—Phi Const 
Co V Commonwealth of Pennsyl¬ 
vania. to ITse of Hendruks, CCA 
l*a , ,15 F 2d 265 

8. Extension of time 

Wbeit bond p( rmitted i xtenslon of 
time to priiKipai without nf)ti< e to 
surrt\ and contractor was allowed 
to continu< att»r expiration of tirm 
for perfoTman<e It will be presumed 
tbit count\ «i intod extension, and 
bfncf suietv is liable on bond for 
gravel fiirnislied afti'r expiration of 
oripin.ilU stated lime for perforni- 
niK( —Sommeis v National Sundv 
Co. 201 N W 441 229 Mich 4 22 

Truth of contract 

Wiitlon contriet for biiildinj^ hip:h- 
w.iv and providin^^ for bondsman un¬ 
de i eonliaet will lit presumed to 
iepre*sent Iruth---Sanett v CIoIh* In 
demnit^ Co, G I.«aApp 385 

9. Ill — Bakt (’’ountv V Southern 
Suittv (\) , 2f)5 111 Apf) 286 

10 Prelimlnaiy foundation 

In aelion aprain*,t surtl> on road 
( onl I ae tor s' bond to re e (i\ or funds ad- 
^anee 1 te) (be eontractors he fcire 
fheek-, e)r (ether i)T(ie)fs ot pavmtnl 
b\ ]ilnntifl relator ,irt adniissilije , it 
rnu-1 be sliow n that sue h f he^eks or 
l)'\nie^n(s v\ e 1 e for c‘(»nstru(.tion of 
road irixolvcej—Massae huse 1 ts Hond- 
iiU A. Insuraiiee Co v State, 149 N 
K 577, 82 JndApp 377 

Older striking- out testimony held 
pre)i)t r --Hanst n v Re rrier, JOO NW 
8 59 160 Minn 15 5 

Evidence held admissible 

(1) AeknowIedKrnt nt bv enrilractor 
of (orieelness of claims —V S P^'i- 
delitv At. CJuarant> Co v Simmons, 
jS". Se) 7 51, 222 AJ.i 069 

(2) Dee ree obtained in the chan¬ 
cer v court by tube onlrac tor against 
contrae tor 

Ark--.'Finn Casualty Ar Surety (^o v 
Hcnslit, 260 S W 414, 163 Ark 492 
Mull—Sommers v National Siiretj 
Co. 201 NW 443. 229 Mich 4 22 

(3) Fvulence of aettle-ment be¬ 
tween highway contractor and com 
monwealth—Piel Const Co v Com 
monw'ealth of I\*nns> 1 vanin, te) I 'se 
ot Hendricks, CCA Pa, 35 P" 2d 265 , 


(4) That chanK^'s In specifications 
of roads were at engineer’s direction 
—Rrammer A Wilder v Limestone 
(’oiinty, TexCivApp, 24 S W 2d 99, 
e rror dismissed. 

(5) In action on bond by subcon¬ 
tractor, contract bc-tw'een state and 
contrae tor alt*iough not fill'd with 
pleading —Miller v State, 159 N E 
551, 87 Ind App 264 

(6) Other evidence 

Ind—Montgomery \ Southern Sure¬ 
ty Co of Iowa, 162 NE 31, 96 
Ind App 472 

K\ — Tiinily- ITnlversnl Ins Co v 
Coker, 150 S W 2d 640 286 Ky 261 

11. Ala—Memphis Milling Co v 
Southern Surety Co 133 So 4 3, 222 
Ala .502 

Cal—lOxeavating Equipment Dealers 
y ./Etna Casualty- ^ Suielv Co , 21 
1’2d 896, 131 Cal App 161 
Md—American P'ldelity Co v State. 

109 \ 99 U5 Md 326 

Mmn--liU(as v eJanle'V Bios, 206 N 
\V 9 54, 166 Minn 7 
Te'X -US Fidelity AL Guaranty Co 
y' Henderson County, Civ App 253 
S\V 835 affirmed (\un App , 276 
S W 203 motion oyerrulcd 276 S \\ 
1119 

12. AdmissioiiB of indebtodneBB 

Jn an aition by a subcontiae lor 
against a highway- contractor and 
suret\, surety was not bound by- 
bdoKs of contiactoi admitting indeJet- 
eclncss, w-herc < ontrae'loi b.id delaull- 
ed on contra( t, and wbe*re' suret\ 
under bond yvas not bound to i)<i\ 
debts of contiactor l)ut was bound 
only to i)a V lor work, labor, m.atcrial, 
ete , used in c onsl r ue I loii of work — 
I)<wil \ Union Tndimnlty Co, 120 
So 654, 10 La \pp 224 
Evidence held sufficient 

(1) As to peicentage of work done 
rn s*(lion of road covered by bond 
and pcKentagc on re m.iinde r of road 
- US, to Use and Benefit of Tav lor 
y- Fidelity R. Deposit Co of Marv- 
land, D C’* Idaho, 4 P'Sui)p 211 

(2) To < staf)lish prima facie cl.airn 
—-Cc'nti il of e.corgia Itv (^) v U S 
J'hdelity A e, 'aranty Co, 137 So 36, 
22 1 Ala 458 

(3) To establish, prima facie, Ihit 
materials were used in conslriu lion 
of hlghw'ay covered by bond —U S 
Fidelity & Guaranty Co v Yeilding 
Brow Co Department Stores, 143 So 
176, 225 Ala 307—11 S Fidelity & 

liiaranty Co v Andalusia Mfg Co , 
134 So. 18, 222 Ala. 637 
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(4) To establish that suit was 
timely brought —Consolidated In¬ 
demnity Ai Tnsuiunce Co v P'^ise her 
Lime* A. Cenu'nl Co, 58 S W 2d 928, 
187 Ark 131 

(5) To support finding that timely 
notice was given 

Mo—Chernus y Kennedy - Coals 
(\>nst Co, 55 S W 2d 744, 227 Mo 
A|>p 582, cer Horan quashed Slate 
ex rel Union lndc*mnity Co v 
Sham, 66 S W 2d 102, .331 Mo 15 5 
N .1--Collinf, V Metiopolitan Casual¬ 
ty Ins t\) of New \oik, 176 A 
1 50 114 N 1 Law 9 5 

(6) To sustain denial of recoveiv^ 
Ohio Oil C() Y P'’ideljty & Deposit 

Co of Maryland, Ind App , 42 N F. 2d 
406 

(7) To sustain plaintiff’s or claim¬ 
ant's I ee ()v e i 

Ml—II S Fide lit \ Ac Guniaiilv Co 
y Ye liding Biop Co Department 
Stores 14,5 So 176, 225 Ala .307— 
Southern Sure'ly ("o v State. 130 
So 776 222 AKi 8 5 -J5e nson Hnrd- 
wau> Co y T.sxlor, 156 So 86 5, 24 
Ala Ai)p 180 

Ark ..Etna C.isUrilty A. Suiety Co \ 
llensbe 2»)0 S W 411 163 Vrk 192 
Mie li - Soninie I s v National Surety 
("o 201 N \\ 4i3, 229 Mu h 422 — 

Jhiiduteis’ Slone^ A. Gravel (V) \ 

Chieage» l.oneJing * Suiity Co 185 
N W 703 21 6 Mif h 64 4 
Mil'll —Benson y Barrett, 214 N AV 
4 7, 171 Minn 305 

Mo—St,ill ex rel J'e nn Tjulirie Oil 
Co \ L\lt, 5 S 2d 453, 222 Mo 
App 67()- State e‘X rel (J’oneiete 
A Steel '^’’orist Co v Southern 
Surety Co 29 1 SW 12.5, 221 Mo 
A lip 67 

Tex I'ov\elI y Re})ul)lie Portland 
Cement Co, (’i\ App, 91 S \\ 2d 
467 irioi die-missed—Southe'rn 
Surely v Gu.ir.inlv State r5ank 
ot Lie Leon, Ci\ A)>p 275 S W 1 56 
Wash—li ,S l^^’idililv A" Guaranty 
Co v O’ee naughty Mndime'iy ("o , 
85 P 2el 108.5, 197 W.ish 569— 

Maeder Ste*'I Products Co v 
Bie'Wste*r 281 I* 14, 151 Wash 

120 

(8) Other parlleular matters 

Cal—Le)s Angeles County y Mar- 
guiis, 41 P 2d 60S, 6 Cal App 2d 57 
Mo—Slriti' ex rel KaN A.. Son v Jvel- 
ly, App, 131 S W 2d 371 
Okl—Southe'in Surety Co v Sparlln, 
26 1’2d 7 58, 166 Okl 89—Southern 
Surety Co v Gilkey liuff Hard¬ 
ware Co. 26 1’2d 144, 166 Ok] 84, 
89 A.L11 888 
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(9) Trial 

Disputed questions of fact should be left to the de¬ 
termination of the Jury under proper Instructions from 
the court. 

Disputed questions of fact are for the determi¬ 
nation of the jury or the trial court sitting with¬ 
out a jury, where there is no substantial con¬ 
flict in the evidence, the question becomes one of 
law, and a direction of the veidict is proper The 
instructions to the jury, or declarations of law in 
trials without a jury, must state the law correctly,^5 
and erroneous instructions or declarations request¬ 
ed arc properly refused The verdict must be re¬ 
sponsive to, and sustained by, the evidence adduced 
at the trial ^7 The verdict should not be for an 
amount greater than that shown by the evidence to 


be due plaintiff or claimant The granting of a 
new trial is governed by the usual rules applicable 
thereto.^*^ 

Mode and conduct of trial Where the statute 
contemplates one proceeding on a contractor's bond 
in which all parties are entitled to be present and 
be heard, the orderly presentation of the evidence 
and argument touching each claim and the rendi¬ 
tion of verdicts and judgments arc largely within 
the discretion of the court 

(10) Judgment, Damages, and Amount of 
Recovery 

General rules apply as to the Judgment or decree. 
Subject to the limitation of the amount of the penalty of 
the bond, amounts shown to be due on claims within the 


S —Molony Carter Co v I’ennell 

Ac Harley, 160 SE 2X3, 160 SC 
4 62 

Tex —Detroit Fidelity & Surety Co 
V Moherly, Civ App , 62 S W 2d 298, 
modified on other Rrounds Detroit 
Fidelity S: Surety Co v Stale, 76 
SW2d 492, 124 Tex 145 
Wyo—Sims v Southern Surely Co, 
206 P 450. 38 Wvo 165 

IBvidetLoe held ineafflclent 

(1) To establish dlscharpre of oon- 
traotor’a liability bo as to release 
surety 

Ala—Southern Surety Co v Mobile 
Nat Dank, 137 So 297, 223 Ala 
463 

Kv—Maryland Casualty Co v Hal- 
lard County, 289 SW 316, 217 Ky 
343 

Mo-“'Missouri Slate ITinhw<iv lioaid 
for Us(> and Hen(>fU of Fr<d<»nia 
Port land (^rment Co v Southern 
Surety C^o App, 9 S W 2d 92 

(2) To make priina Pub' (use of 

lnsuraii< e aulhoiily, Mli^ninK* 

as altorney In fact, to executi hiK:h- 
wav conlra( tors’ bond—Mass hu- 
Mftls HondiiiK & lnsuian<i Co v 
Hunkers’ Svnet> C'o , 179 NE !2'», 
90 Ind App 250 

(3) To sho'w. neetssitj of lontrac- 
hn’s pin<‘hase 

NC—WlNon-Stamev Giotf>r> Co y 
Uoss. l,tX SE 537. 194 NC 109 
Sl> —Dtmnla v Enke, 221 N W 925 
55 SD 15 

(4) To show which propoHum of 
materials lurnlshed (ontiactoi was 
used on T)Mitl<iilai project covered 
h\ bond—H lOarl (^la< k Co v Staun¬ 
ton, 72 P 2d lOJJ 105 Mont 375 

(5) To sustain dt'fenst* of fiaud — 
Eniplrt Sand At Mater lal Co v Smith 
259 P 697, 121 Kan 274 

(6) To sustain defimse of pa> merit 
—Stale \ Tra\loi, 173 NE 461, 98 
IndApp 290 

(7) To sustain finding that rejiairs 
to truck were minor, representing 
only the ordinary weai and tear — 


Mark International Motor Truck Cor- 
poiation V Western Surety Co, 260 
N W 869, 194 Minn 484 

(8) Other particular matters 
Mi(h—People v Boyes & Blandford 
Co, 192 NW 787, 222 Mich 8 
Tex—Metropolitan Casualty Ins Co 
of New York v Texas Sand & 
Gravel Co, Civ App. 68 S W 2d 551, 
error dismissed—Southern Surety 
Co V Guaranty State Bank of De 
Peon. Civ App, 276 SW 436 

13. U S —I,iake County, for Use and 
Benotlt of Baxley v Massachusetts 
Bonding & Insurance Co, CCA 
P"la. 75 F 2d 6 

I'a —Plarle Gear & Machine Co v 
P'ldelity & Casually Co of New 
York, 21 A 2d 652, 1 18 Pa Super 
147 

Tex — Employers' Casualty Co v 
Uockwall (’’ountv. (^Iv App , 300 S 
'W 118 modified on othei grounds 
35 S 2d 690, 120 Tex 411, re¬ 
formed on other grounds 38 S W 2d 
1098, 120 Tex 441—H S P'ldcllly A. 
lluaianlv (’’o v TIendeison County, 
Civ \}>p, 2.53 SW 835, afliimed, 

ComApii, 276 SW 201, in which 
motion IS ovei ruled, 276 SW 1119 
Wash—Terry y U S P^idehtv & 
(.uai.intv (^o , 82 P 2d 632. 196 

\Va*,h 206. 119 A P K 1276 
Nonsuit properly denied 
N —OvMTn.in & v Maryland 

(\isualtv Co, 136 SE 250, 193 N 
C SB 

Or—Pimeville Warehouse Co v 
.fohnson, 5 P 2d 713 138 Or 324— 

State V Amoric.in Surety (''o of 
N«‘\v \oik, 300 J’ 511. 137 Or 391. 
reheaiing denied 2 P 2d 1116, 137 
Or 394 

Questions held for jury 

(1) Necessity of furnishing board 
to employees and amount due for 
feed stuffs furnished contractoj’s 
mules—Plvler v Elliott, 131 S E. 306, 
191 NC 54 

(2) Whether articles are “materi¬ 
als” within surety bond conditioned 
on contractor paying those furnish¬ 

190 


ing materials in construction of road¬ 
way—Jenkins Hardware Co v Globe 
Indemnity Co, 170 SE 613, 20.5 NC 
185 

(3) Whether materials and sup¬ 
plies were used on project covered 
by bond —Pangston Const Co v 
Hillsborough County, 143 .So 771, 106 
Fla 834 

(4) Other questions 

Okl —Fuller v Brooks, 246 P 369, 
117 Okl 253 

Or—Collins Concietc Pipe Co v Un¬ 
ion Indemnity Co, 21 P 2d 770, 143 
Or 288 

Tex—Hrammer & Wilder v Lime¬ 
stone County, Civ4pp, 24 S W 2d 
00, error dismissed 

14. Ala — Memphis Milling Co ▼. 
Southern Surety Co, 133 So 43 
222 Ala 502 

Ark—Southern Surety Co v Simon, 
200 S W 960, 172 Ark 92 4 
Pa—Silver v Harnsa, 115 So 376, 
165 Pa 83 

15. Okl—I<\iller y Brook*-, 216 P 
369, 117 Okl 252 

Instruction held not erroneous 
Tex—IT S Fidclilv A- Guaranty Co 

V Henderson Countv Tex Com 
App, 276 SW 201 atriiming, (''iv 
App, 253 SW 815, motion over¬ 
ruled, Com App . 276 SW 1119 

16. Mo—State ex rel Concrete & 
Steel (\>nsl Co v Southern Surety 
Co, 291 SW 123. 221 Mo \pp 67 

17. Evidence held Insufficient to sus¬ 
tain verdict in excess of a certain 
amount—Eagle Indemnilv Co v Mc¬ 
Gee, 175 NE 661, 92 IndApp 537 

la Verdict held not excessive 

Cal—Excavating Equipment Dealers 

V ^tna Casualtv'^ &: Surt'ty Co 24 
P2d 896. 134 Cal App 161 

19. Pa—Commonwealth, for Use of, 

V Ferguson, 86 PittsbPegJ 32 

Sa Ala —IJ S Fidelity & Guaranty 
Co V Yellding Bros Co Depart¬ 
ment Stores, 143 So 176, 226 Ala 

807, 
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protoetion of the bond may be recovered, and. In a proper 
case, interest and attorney’s fees may also be recov¬ 
ered. 

The judgment or decree in an action on a high¬ 
way contractor's bond is governed by the usual rules 
applicable in civil actions generally, and, in accord¬ 
ance with such rules, it must be responsive to, and 
supported by, the evidence adduced at the trial 21 
Where the aggregate of claims proved exceeds the 
penalty of the bond, and the surety is directed to 
deposit the amount of the penalty with the court, it 
has been held that the surety has no interest in the 
manner of distribution of the fund 22 

Subject to the rule that recovery, as a general 
rule, cannot exceed the penalty of the bond,23 the 
amount of recovery in an action on a highway con¬ 
tractor’s bond IS the net amount found to be due 
plaintiff arising from claims within the protection 
of the bond 24 The surety is not liable for pay¬ 
ments by the county to the contractor which were 
not paid under the terms and provisions of the con¬ 
tract covered by the bond.26 Permitting recovery 


on Items which are not shown to have been entirely 
consumed in the course of the construction of the 
road project has been held to be improper.26 Where 
a subcontractor’s bond is made in favor of the con¬ 
tractor as obligee, the contractor may recover 
against the subcontractor and his surety in solido 
for all sums for which the subcontractor may be 
personally responsible in connection with the per¬ 
formance of his subcontract.27 When a subcon¬ 
tractor sues on the bond for the full amount due 
him as such from the principal in the bond, it has 
been held that the surety is entitled to deductions 
for claims of laborers and materialmen of the sub¬ 
contractor, for which the surety is directly liable 28 
The amount of the claim filed with the county com¬ 
missioners is not binding on a claimant suing on the 
contractor’s bond, where he is not proceeding under 
an alternative statutory procedure which required 
the filing of claim 29 

Where the contractor abandoned the work and 
refused to complete it, the proper measure of dam¬ 
ages is the difference between the original contract 


21. Ala—U S Fidelity & Guaranty 
Co V Yeildinfi: Bros Co Depart¬ 
ment Stores, 143 So 176, 225 Ala 
307 

Iowa —Cities Service Oil Co v Long- 
erbone, 6 N W 2d 326 
Bvldence hold to snrtaln Jadgmexit 
Cal—Farish v PaoitU Indemnity Co, 
100 P2d 775, 38 Cal App 2d 167 

22. Va—Fidelity & Casualty Co of 
New Yoik V Copenhdver Contract¬ 
ing (’■o, 165 SE 528, 159 Va 126 

23. Cal —Lios Angeles County v 
Margulm, 44 V 2d 608, 6 Cal App 2d 
57 

Va --iEtna Casualty & Surety Co v 
Karle-Lansdell Co, 130 SF 235. 
142 Va 435, denying rehearing 120 
S E 263, 142 Va 132 

Prorating 

Under a statute providing that, If 
the recovery on the bond should be 
inadequate to pay the amounts found 
due to all creditors, judgment shall 
be given to each creditor pro rata of 
the amount of the recovery, the Item 
of net cost to the surety for com¬ 
pleting the project must be consid¬ 
ered as one more claim against the 
penalty of the bond—New York In¬ 
demnity Co v Niven, 133 So 261, 
222 Ala 562 

24. La—Silver v Harriss, 116 So 
380, 165 La 91—Reynolds v Bon¬ 
ner. 110 So 756, 162 La, 562 

Mass—Barry v Duftln, 195 NE 611, 
290 Mass 398 
Award held not ezceeelve 
Minn—Lucas v Ganley Bros, 206 N 
W 934, 166 Minn 7 
Bednctlone 

(1) Wages due employees of sub¬ 


contractor could not be reduced, in 
action on contractor’s bond, by 
amount due from laborers to wife of 
member of firm of subcontractors, 
for board—Williamson v William¬ 
son, 247 NW 704, 262 Mich 401, 89 
ALU 442 

(2) Where highway contractor and 
subcontractor agreed on damages for 
delay, contractor’s surety could re¬ 
cover no higher damages fiom sub- 
contiactor—Fidelity & Casualty Co 
of New York v Copenhaver Contract¬ 
ing Co, 166 SE 62S, 159 Va 126 
Preight 

One furnishing material to a con- 
trarior under an agreement foi sale 
at a certain price in addition to 
freight charges, which were to be 
advanced by the seller, is entitled to 
recover against surety foi freight 
chaiges paid thereon, since freight 
charges became in effect a part of the 
purchase price fixed by lh< contract 
Whether the freight charges were 
paid in advance under agreement, or 
whether exacted of claimant under 
his liability as consignor, makes no 
difference—Maiyland Casuallj- Co v 
Ohio River Gravel Co, C C A W Va , 

20 F 2d 6H, rehearing denied, CCA, 

21 F 2d 744, certiorari denied 48 S Ct 
157. 275 US 570, 72 L Ed 431 
Set-offs 

(1) When the contractor is indebt¬ 
ed to n HUbcontiactor and pays a 
debt of the latter for which, as sure¬ 
ty, he is liable, he can offset the 
amount so paid against that which 
he owes the subcontractor The 
sureties on the contractor’s bond, as 
supplemental sureties, may avail 
themselves of this equitable right of 

191 


set-off —Fidelity & Deposit Co of 
Maryland v McChntic-Marshall Cor¬ 
poration, 171 A 382, 115 N J Eq 470, 
affirmed 176 A 341, 117 N J Eq 440. 

(2) The liability of the contractor 
and his sureties to the assignee of 
money due a subcontractor may be 
offset by debts of the subcontractor 
for which the contractor is secondari¬ 
ly liable and which he pays, provid¬ 
ed the assignment was made before 
the subcontractor had fully per¬ 
formed his contract—Fidelity & De¬ 
posit Co of Maryland v McClintlc- 
Marshall Corporation, supra 

25. Tex —Brammer & Wilder v. 
Limestone County. Civ App, 24 S 
W 2d 99, error dismissed 

26. Okl —Fuller v Brooks, 246 P 
369, 117 Okl 252 

27. La—Millpr v Bonner, 111 So 
776, 163 La 332 

28. “The BUboontractor being pri¬ 
marily Uable for such bills, the sure¬ 
ty may recoup the amount of hi.s lia¬ 
bility to the subcontractor to the 
amount of his liability to such labor¬ 
ers or materialmen ”—Union Indem¬ 
nity Co V Ricks, 140 So 697, 699, 
224 Ala 514 

This does not prevent transactions 
in good faith in course of the per¬ 
formance of the contract from fixing 
the primary liability for such bills as 
between the principal and subcon¬ 
tractor—Union Indemnity Co v 
Ricks, 140 So 697, 224 Ala 614 

29. Ind—Eagle Indemnity Co v 

McGee, 175 NE 663, 92 Ind App 
537. 
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price and th^ cost of completion,which may be 
the cost of completion under a second contract, 
although such amount is greater than the reasonable 
value of the work, where there is no evidence of 
fraud or negligence,^2 or, as it has been held, the 
difference between the original contract price and 
what It would cost to complete the work according 
to the contract specifications, although, as complet¬ 
ed, It cost less .^2 

Attorney's fcc^ Where the contractor’s bond or 
a statute so provides, a successful claimant who has 


been required to bring action to obtain payment is 
entitled to an allowance of attorney’s fccs,^^ and 
an express agreement in the bond to pay a reason¬ 
able attorney’s fee for the obligee does not limit 
the right to recover such fee to the obligee to the 
exclusion of beneficiaries under the bond Where 
the right to recover attorney’s fees is based on stat¬ 
ute, there must be a compliance with statutory con¬ 
ditions before such fees may be recovered Where 
surety is justified in resisting claims presented, it 
should not be charged with altornty’s fees 27 


30. Cal—r.os AnKPlc**! Countv v 
Marpulls, 44 I* lid 60«, 6 Cal App 2d 
07 

WVa v Smith, 114 SR 376, 

92 W Vo 13 

31. Tnd—Donaldnon v State ex rel 
iOple\ County Com'rH, 90 N E 132, 
4b ImJ \pp 273, modified on other 
K'ounds and petition ov(*rru]od 91 
N W 718, 4 6 Ind App 273 

Actual completion of work 

The meae^vire of damages In an ac¬ 
tion on a bond for breach of a road 
c’QnHtru<tlon (ontract Is based on the 
a( tual cost, not the reasonable cost, 
of completing the work, In the ab- 
seru (' of any showinir that the adver¬ 
tisement and lettinff of the new oon- 
trael was not fairly and honestly 
done, and It Js not necessary to show 
that the work actually had been com¬ 
pleted and the contract price at 
which it was relot ucdually paid — 
JackHon v State, 142 N K 1, 194 Ind 
130 

Cost oocaaloaod by delay 

Suietv on bond of hiKhwav con- 
tra'-tor which abandoned work was 
llalile for amount expended bj stale 
In umiphtinK conliact undti subsi*- 
quenl coni tat t made more than three 
months thereafter, when wotk, on ac¬ 
count of delay and w-lntiv wealhei, 
cost more than If It had been heRun 
pioiiiiitlv after ahandoiimeril, where 
state* ac I'-d with leason.ihle pioinpl- 
ness—Del rent Fidelity Surely Co 
V .State, 76 S W 2d 492. 124 Ttx 115, 
miaJitvlnR Detroit Fichlilv & Surety 
Co V Moherlv, Civ App , 52 S W 2d 
29S 

32. Wis- Day tie Id County v Osren, 
177 N \V 591, 172 W’ls 169 

33. VC-MitchcJl ('•oiinty v Abee, 
96 S E 31, 176 N C 701. 

34. Ala--IT S Fidelity & Cluarantv 
Co \ YeiJdinR Uros Co Depail- 
mant Stores, 143 So 176, 226 Ala 

1807. 

La—Stale v Smith, 119 So 56, 167 
Lu 301—Tennessee - Arkansas 
Gravel Co v Harvey & Jones, App , 
161 So 113, amending 147 So 739— 
Rester v Moody & Stewart, 130 So 
254, 16 La App 177, reversed on 
other grounds 134 So 690, 172 La 
510. 


Or—.State v American Surety Co of 
New York, 300 P 511, 137 Or 394, 
rehearing denied 2 P 2d 1116, 137 
Or 394—Carlson v New Amster¬ 
dam Casualty Co, 247 P 804, 118 
Or 64 2 

Wash—Nemah River Towboat Co v 
Drewster, 279 P 1107, 152 Wash 
672. modifying 278 P 694, 152 

Wash 672 

Allowance held reasonable 

Wash—TJ S Fidelity & Guaranty 
Co v Feenaugbty Machinery Co, 
85 P 2d 10S5, 197 Wash 569 
Payment before trial 

Materialman Huing on statutory 
highway contractor’s bond was not 
entitled to recover altorney’s fees 
where defendants paid full claim 
with taxable costs prior to trial — 
Schutz V Interstate (^>ntrnctlng Co , 
265 N W 29b, 196 Minn 426 
Payment Into court of amount of 
Hurety’s ]iahillt> under the terms of 
the bond does not prevent a judgment 
for aitorne\'s fees wbc'n the surety 
continued llflgAtlon and caused de¬ 
lay and expense to < laimants In or- 
dcT that they might establish their 
< lainis —Goodspeed v Duby, 283 P 
6. 131 Ur 276 

flubooatractors’ cross complaints 

for judgments against contractors' 
surely were within statute authoru- 
I lag attorney's fec‘s—Halleran v 
! Sunder, 1 1’2d 847, 163 Wash 619 
Subsequent statute 

Successful materialman, in suit on 
highwaj contrac tor’s bond, was en¬ 
titled to reasonable attorne>'s fee 
taxable as costa under statute enact¬ 
ed subsequent to execution of bond, 
but prior to rendition of judgment 
again.st surety—Igoe Pros y Na¬ 
tional Surety Co, 169 A 841, 112 N 
JLaw 2 13. 96 ALU 1422 

Where surety appeals and thereby 
delays claimants and compels claim¬ 
ants to incur additional expense, al¬ 
lowance of attorney’s fees to prevail¬ 
ing claimants on appeal is proper — 
Goodspeed v Duby, 283 P. 6, 131 Or 
275 

35. U S —Standard Accident Ins. Co 
V Simpson, CCAS.C, 64 F 2d 683, 
certiorari denied Carolina Contract¬ 
ing Co V. Standard Acc. Ins Co., 

192 


54 set 123. 290 ITS C88. 78 L Ed 
593 

36. Amicable demand 

(1) Under some statutes claimant 
must have made a timely amicable 
demand on both the* contractor and 
surety in order that he may be al¬ 
lowed attorney’s tees —Long Bell 
Lumber t^o v S J) Carr Const C’o , 
133 So 438. 172 La 1S2—.Stale v Mil¬ 
ler. 126 So 422, 169 La 911-—Silver 
v HarriMS, 115 So 3S0, 165 La 91 

(2) Presumption that demand on 
contractor would be without avail 
does not dispense with lU'cessitv of 
demand as condition to recovery of 
attorney's fees against surety—State 
V Miller supra 

(3) Attorney’s fees itcovcrable 
against surety on highwav conlrae- 
toP’s bond are m nature of penally 
and should not be imposed wiDiout 
literal compliant'c with statute — 
Long Bell Lumber cio v S D <'*nrr 
Const Co supra 

Time of commencing suit 

A statute permitting the recovery 
of attorney’s fees but providing that 
no such fees shall be allt)\Atd in anv 
suit or action brought before the ex¬ 
piration of thirty davs following the 
dale of tiling notice should not be 
literally read, and ic*covery of such 
fees may he permittc'd In a suit 
brought before the expiration of thir¬ 
ty days where contested litigation 
ensues—Nu*mi v Brewster, 281 P 
488, 154 Wash 181 

37. US —Standard Accident Ins Co 
V Simpson, CCA SC, 64 F 2d 683, 
certiorari denied Carolina Contract¬ 
ing Co V Standard Ac c Ins Co, 
64 set 123, 290 US 688, 78 L Ed 
693 

Full recovery 

Under some statutes a claimant 
must recover the full amount of his 
recorded claim to be entitled to at¬ 
torney’s fees—Louisiana Highway 
Commission v McCain, 1 So 2d 545, 
197 La 359 

Claimant who is not prevailing par. 

ty as against surety is not entitled 
to judgment against surety for attor¬ 
ney’s fees—Goodspeed v. Duby 283 
P 6, 131 Or. 275. 
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Costs. Where the surety is justified in resisting 
claims, it should only be charged with such part 
of the costs as would have been a proper charge 
against it if there had been no controversy over 
the amount of its liability.^* 

Expenses of litigation. Apart from the sums al¬ 
lowable and taxed as costs, there can, as a general 
rule, be no recovery as damages of the costs and 
expenses of litigation, or expenditures for counsel 
fees Where, however, it was necessary for 
claimants to coerce the state highway department 
into publishing notice of completion of the highway, 
which was a condition precedent to bringing suit 
on the bond, claimant is entitled to recover attor¬ 
ney’s fees incurred in securing the publication of 
the notice under a bond providing for the payment 
of all attorney’s fees that might be incurred in the 
enforcement of the obligations of the bond, not¬ 
withstanding a tender of the amount due claimant 
after the fiublication of notice but before suit could 
be brought 

Intelcst Where the penalty of the bond is suf¬ 
ficient, plaintifif IS entitled to recover such interest 
as might have been recovered against the princi¬ 
pal It has been held that allowed claims draw 
interest at least from the time suit is brought 
In some cases interest has been allowed from the 


time the accounts became due,^* and under some 
statutes a claimant suing on an open account is en¬ 
titled to recover interest from the date of the last 
item furnished Where the allowance of interest 
IS discretionary, an allowance of interest from the 
date of the decree has been held not to be unrea¬ 
sonable A principal contractor has been held to 
be entitled, in an action on a subcontractor’s bond, 
to interest on the amount of money he was required 
to use in the completion of the subcontract over 
and above the amounts he received in current pay¬ 
ments 

§211. - Actions 

a. Action by or against contractor in 
general 

b Action to enforce lien or impound 
funds 

a. Action by or against Contractor m General 

(1) Right of action 

(2) Conditions precedent 

(3) Defenses 

(4) Jurisdiction 

(5) Who may sue and be sued; parties 

(6) Pleading 

(7) Evidence 


38. us—standard Accident In*« Uo 

V Simpson, CCASr, 64 F 2d 583 
certiorari denied Farolina Tontraet- 
inff Co V Standard Acc Ins <^o, 
54 set 123, 290 US 688, 78 L, Ed 
593 

39. U S—Zumstep v ^"^tna Casuallv 
& Surety Co, C C A Colo , 31 F 2d 
65 

\rk —^tna Casualty & Surety Co v 
Ilcnslce, 260 S W 414, 163 Ark 492 

Premature aalt 

Where suit on bond of state hiph- 
way contractor was prematuiely 
brought, no attorneyb’ foes should be 
allowed materialmen in respect of 
su(h suit in a subsequent suit on the 
bond —Day v Uoyce Kershaw, Inc , 
187 So 221, 185 Miss 207 

40. Miss —Day v Royce Kershaw, 
Inc , supra 

41. Claimants held entitled to Inter¬ 
est 

LI S—^tna Casualty & Surety Co v 
American Surety Co of New York, 
C C A W Va , 64 F 2d 577 
Tex—Detroit Fidelity & Surety Co 

V Moberly, Civ \pp, 52 S W 2d 

298, modified on other grounds De¬ 
troit Fidelity & Surety Co v State, 
76 SW2d 492 124 Tex. 145 

Interest from date of filing' lien no- 

tice was allowable on subcontractors’ 
claims filed against contractors under 

40 C J S.—13 


lien laws—Halleian v Sander, 1 P 
2d 847, 163 Wash 619 

Judgment 

A claimant who obtained a Judg¬ 
ment against a subi onlractor which 
was allowed as a claim against the 
original contractor wum entitled to 
the allowance of interest on the judg¬ 
ment --Southern ('"onst Co v Halli¬ 
burton, 258 SW 4 09, 149 Tenn 319 
Xiaw applicable 

In determining Interest against 
surety of road contractor, law of 
state is (.onlrolling where bond was 
executed and work was to be per¬ 
formed —Union Indemnity Co v 
Slate. 127 So 204, 221 Ala 1 
Recovery from subcontractor. 

In an a( lion brought against all 
persons interested to settle all mat- 
teifa of dispute between them arising 
from the construction contract, the 
principal contractor and his surety 
were held not to be entitled to re¬ 
cover interest and costs allowed ma¬ 
terialmen and laborers on claims 
arising from the subcontrac t where 
the delay and refusal to pay were 
on the part of the principal contrat- 
tor—Halleran v Sander, 1 P 2d 847, 
163 Wa.sh 619 

42. Ala—New York Indemnity Co v 

Niven, 133 So 261, 222 Ala 562 

OlMur liability 

Where it was clear that surety was 
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liable on the elaimp for the full pen- 
alt\ of the bond. Interest hns been 
allowed from the time of the institu¬ 
tion of the suit —Standard Accident 
Ins Co V Simpson, C’C A S C , 64 F 
2d 583 certiorari denied Carolina 
Contintling Co v Standard Acc Ins 
Co, 54 Stn 123, 290 US 688, 78 L 
Ed 59.3 

43. Completion of work 

Where, after highway contractor’s 
default, state completed road, high¬ 
way contractor’s surety was charge¬ 
able with interest on state’s claim 
from lime work was completed — 
Fidelity & Casualty Co of Now York 
V Copenhaver Contracting Co , 165 S 
E 528, 159 Va 126 
Where only surety’s liability, and 
not the amount of the < laim, was 
disputed, interest was allowed from 
ihe time the at counts became due — 
American Liability & Surety Co v 
Rluefleld Supply Co. C C A W Va , 70 
F2d 187 

44. Or—State v Johnson Contract 
Co, 253 r 520, 120 Or 633 

46. Tenn —Southern Const Co v 
Halliburton, 258 SW 409. 149 

Tenn 319 

46. U S —New Amsterdam Casualty 
Co V W T Taylor Const Co, C. 
CAAla, 21 F2d 1002, certiorari 
denied 48 S Ct 208, 276 U.S 61«. 
72 L.Bd. 733 
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(8) Trial 

(9) Judgment or relief 
(1) Right of Action 

A contractor entitled to payment for work done un¬ 
der a highway construction or Improvement contract, or 
to damages for breach thereof, may enforce his right 
by proper action, and an action will lie against a con¬ 
tractor to enforce the rights of the public agency, or of 
subcontractors, laborers, and materialmen. 

A contractor entitled, under the principles stated 
supra § 209, to payment for work done under a 
contract to construct or imjirove a public highway, 
or to damages for the breach thereof, may enforce 
his right by proper action,^such as an action on a 
warrant given in p.iyment of the contract price, 
an action foi the reasonable value of necessary work 
done on the roads,"*^ or a suit to set aside an engi¬ 
neer’s erroneous estimate of work to be paid for 
A road overseer, however, cannot obtain specific 
performance of his contract to keep county roads in 
repair for one year,®^ and an action will not lie 
against the state for representations by dmsion and 
county engineers which induced the contractor to 
drop injunction proceedings to prevent a town’s con¬ 
tractors from tearing down a bridge during the con¬ 
struction of the highway Where the action is 
based on a contract, any lecoveiy must be by vir¬ 
tue of the contract and in the absence of a valid 
express contract or an implied agreement to pay, 
plaintiff cannot recover A contractor, by resum¬ 
ing work after susiiension, does not waive his right 
to recover for the work done under the contract, 
and for damages for breach thereof, where, on re¬ 


suming work, he made statements of his losses and 
was assured by the district that he would be indem 
nified therefor ^6 

The public officials should enforce the contracts 
as made,or avoid them when illegal So an 

action will he to recover money paid out by the 
public agency under a void contract employing de¬ 
fendant to supervise road construction ^8 A stat¬ 
ute fixing the procedure by which persons furnish¬ 
ing labor or materials to a highway contractor may 
recover the value thereof from the contractor ap¬ 
plies to contracts made before the passage of the 
act as well as those made after, if suit thereon is 
brought after the approval of the act No recov¬ 
ery will be allowed, in an action against the con¬ 
tractor for work and materials furnished, for an 
Item exacted as a result of a supposed ability to 
interfere with defendant’s business in obtaining 
road contracts A subcontractor is not barred 
from recovering the balance due and enforcing a 
hen by the fact that he abandoned the work and 
necessitated completion thereof by the principal con¬ 
tractor, in the absence of a specific showing of dam¬ 
ages sufficient to offset the amount earned under the 
contract 

(2) Conditions Precedent 

In the absence of waiver, plaintiff must comply with 
statutory or other conditions precedent. 

Before commencement of an action by the con¬ 
tractor to recover compensation due under the con¬ 
tract,or damages arising out of its breach, 


47. Ala—XT S Fidelity & Guaranty 
Co V Ycildinfc Uros Co Depart- 
mont Stores, 143 So 176, 225 Ala 
307 

29 CJ p 613 notes 80. 89 

Submission to arlulratlon see supra 5 
209 h (!) 

48. U S —Neld v Commissioner of 
Hlj^hways of Town of Bond, DC 
Ill , 9 F Supp 999 

T*nn- -(''hortaw Culvert & Machinery 
Co V Henderson County, 89 S W 2d 
753, 169 Tenn 559 

49. Tex—Shelby County v Cald¬ 
well, Civ App , 48 S W 2d 761 

BO. Or —Noith I»ac Const Co v 
Wallowa County, 219 T* 3100, 119 
Or 565—Bakei v Multnomah 
("ounty, 246 P 352, 118 Or 15,1 

Finality of estimate generally sec 
supra § 209 a (2) (b) 

51. Ark —Rhoden v Johnston, 181 
SW 128, 121 Ark 317 

58 . N Y —Hogeboom & Campfleld v 
State, 208 N YS 648, 124 Misc 650 

63. Tex — State v Martin Bros, 160 
S W 2d 58, 138 Tex 606, reversing 


Martin Bros v State, Civ App , 146 
SW2d 7S2 

54. Ala—McKee v Chilton County, 
97 So 610, 19 Ala App 392 

III—Brownell Improvement Co v 
Highway Commissioner of Town of 
Sumner, 280 Ill App 43 

Mo—Carter-Waters Corporation v 
Buclianan County, 129 S W 2d 914 

55. U S —Louisiana Highway Com¬ 
mission V Farnsworth, CCA La., 
74 P 2d 910, aniiming, DC, Farns¬ 
worth V Louisiana Highway Com¬ 
mission, 8 F Supp 11, certiorari de¬ 
nied Louisiana Highway Commis¬ 
sion V Farnsworth, 55 S Ct 638, 
204 U S 729, 79 L Ed 1259 

58. Idaho—Corker v Elmore Coun¬ 
ty, 77 P 6.33, 10 Idaho 255 

Mass—Mlddletleld v Church Mills 
Knitting Co. 35 NE 780, 160 Mass 
267 

29 CJ p 613 note 87 

57. Ind —Monroe County v Conner, 
68 NE 828. 156 Ind 484 

Mich—Buckeye Tp v Clark. 51 NW 
528, 90 Mich 432 

581 Tex —Gulf Bitulithic Co. v. 
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Nueces County, Civ App, 297 SW 
74 7, reversed on other grounds 
Com App . 11 S W 2d '505 
29 C J p 633 note 88 [aj 

59. I’a—Commonwealth v New Am¬ 
sterdam Casualty Co . 3 Pa Dist & 
Co 77, 26 Dauph Co 95 

60. Fla —Finley Method Co v 
Standard Asphalt Co of Florida, 
139 So 795, 104 Fla 126 

61. Ind —Western Wheeled Scraper 
Co v Scott Const Co , 27 N E 2d 
879, 217 Ind 408 

Enforcement of lien see infia sub¬ 
division b of this section 

62. La —Spencer Bros v McBride, 
120 So 114, 9 La App 284 

Prerequisites to salt 

Commissioner’s warrant on treas¬ 
urer of road fund and countersign¬ 
ing by town clerk and presentation 
for payment were held not prerequi¬ 
sites to suit—Euzlere ▼ Highway 
Com’r of Town of Rockville, 178 NE 
397, 346 Ill 131, afTlrming 260 Ill 
App 29 

63. W.Va.—Williams v. Lincoln 
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there must be a compliance with conditions preced¬ 
ent imposed by the contract or applicable statute, 
such as conditions relating to presentation of 
claim,certification of the amount due,®® or the 
provocation of concursus ®® So where provisions 
of the contract requiring performance and payment 
are interdependent, one party to the contract cannot 
sue the other for a breach thereof without showing 
performance or tender of performance on his part 
as well as ability to perform A demand that the 
district perform its contract is not a condition pre¬ 
cedent to a contractor’s recovery of damages for 
the district’s breach of contract, however, where 
the district has, in writing, acknowledged its ina¬ 
bility to make the payments called for by the con¬ 
tract Although presentation of the claim to des¬ 
ignated officers IS a condition precedent to a suit on 
It, the contractor may bring his action without ap¬ 
pealing from an order rejecting a claim thus pre¬ 
sented Noncompliance with conditions precedent 
may be waived by the public agency,and the ef¬ 
fect of such waiver is to place the contractor in the 
position of having complied with the contract 
Compensation for extra work Protest against 
erroneous directions of the engineer necessitating 
extra work is a condition precedent to the contrac¬ 
tor’s recovery of compensation therefor ^2 


(3) Defenses 

In an action by or against a highway contractor, de¬ 
fendant may interpose any proper defense which goes 
to defeat plaintiff’s right of action. 

What constitutes a defense depends on local 
law*^® Where presentment of the claim is a con¬ 
dition precedent to the maintenance of the action, 
nonpresentment is a matter of defense A con¬ 
tract between the contractor and the broker who 
purchased the highway district’s bonds, providing 
that the contractor would waive damages if the 
district could not obtain money to complete its con¬ 
tract made for the benefit of the broker and not 
the district, is not available to the district as a de¬ 
fense,'^® and the contractor is not estopped from as¬ 
serting the liability of the district in the absence of 
knowledge by the district of such agreement 
Where defendant has accepted material from an as¬ 
signee of the contract, it is no defense to an action 
therefor that the requisite written consent to the 
assignment has not been obtained Where the 
contract was invalid and the contractor sues on a 
quantum meruit, defendant may not resort to a de¬ 
fense of estoppel which might be available to it 
in a controversy with property owners who are not 
parties to the action 

It is no defense to an action against the contrac- 


County Court, 110 SE 486, 90 W 
Va 67 

Special damaffes 

A provision of the contract that, 
as a condition precedent to the fllins 
by either party of an action arising 
out of the contract, written notice of 
all claims of any chara( ter shall be 
given the other party within a speci¬ 
fied time, bars recovery, in the event 
of noncompliance therewith, for spe¬ 
cial damages caused hy material 
(htinges in the original plans, and 
does not apply merely to damages 
naturally flowing from a lireach of 
the contract—Sp’tcaufsky v State 
Highway Commission of Missouri, 
159 SWJd 647, 349 Mo 117 

64. Mo—Sj)it(aufsky v State High¬ 
way Commission of Missouri, su- 
pr.i 

W Va—Williams v Lincoln County 
Court, 110 SE 4S6, 90 W Va 67 
Wis —Joyce v Sauk County, 239 N 
W 439, 206 WIs 202 
Verified statement of account filed 
by road contractor with boaid of su¬ 
pervisors was held bufTlcient basis 
foi a( tion for reasonable value of 
services and materials, and failure to 
file claim for reasonable value of 
work and materials after filing of 
veriflod account on contract, if error, 
will be overlooked —Greenlee County 
V Webster, 246 P 543, 30 Ariz 245 

65. Mo —Spitcaufsky v State High¬ 


way Commission of Missouri, 159 
SW2d 647 349 Mo 117 

66. La—Spencer Bros v McBride, 
120 So 114, 9 LaApp 284 

67. Miss—Marshall County y Calla- 
h<in, 91 So 5, 130 Ml&s 271, over¬ 
ruling suggestion of error 93 So 
194 

68. U S —Louisiana Highway Com¬ 
mission V Farnsworth, C C A La , 
74 F 2d 910, aflirming, DC, Farns¬ 
worth v Louisiana Highway Com¬ 
mission, 8 F Supp 11, certiorari de¬ 
nied Louisiana Highway Commis¬ 
sion v Farnsworth, 55 S Ct 638, 
294 ITS 729, 79 L Ed 1259 

69. SD—Roberts v Lawrence 
County. 207 NW 104, 49 SD 281 

70. US—Merrill Engineering Co v 
U S DCMi&s, 47 F2d 932 

Who may waive 

Where specifications, which were 
part of slate highway construction 
contract, made the state highway 
commission’s chief engineer the final 
administrative authority on interpre¬ 
tation of the specifications, the con¬ 
tract requirement of sixty-day no¬ 
tice as to condition precedent to 
maintenance of an action might be 
waived by the chief engineer who 
would have the right in writing to 
accept a letter from contractor as 
notice of his claim —Spitcaufsky v 
State Highway Commission of Mis¬ 
souri, 159 SW2d 647, 349 Mo 117. 
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A.otB held uot to constitute waiver 

Mo—Spitcaufsky y State Highway 
Commission of Missouri, supra 

71. US—Merrill Engineering Co v. 
U S, DC Miss, 47 F2d 932 

72. NY—Marshall Const Co v 

Stale, 231 NYS 345, 133 Misc 
131 

73. U S —Grayelle Const Co v 

Board of Com'rs of Maintenanee 

Dist No 1, of Bassett-Wardell 

Road Improyomont Dist No 3 of 
Mississippi County, C C A Ark , 82 
F2d 391 

74. Mont—French v Lewis and 
Clark County, 288 P 455, 87 Mont 
448 

75. US—Grayelle Const Co v 

Board of Com’is of Malntimance 
Dist No 1, of Bassett-Wardell 

Road Improvement Dibl No. 3 of 
Mississippi County, CCA Ark, 82 
F2d 391 

76. US—Grayelle Const. Co. v. 

Board of Com’rs of Maintenance 
Dist No 1, of Bassett-Wardell 

Road Improvement Dist No 3 of 
Mississippi County, supra 

77. Ill—American Mexican Refining 
Co V Wetzel, 181 NE 593, 360 
Ill 675, reversing 264 Ill App 220 

76. Fla—Hillsborough County v. 
Highway Engineering & Construc¬ 
tion Co., 199 So 499, 146 Fla. 83. 
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tor for damages for breach of the contract that by 
reason of war conditions the costs of labor and ma¬ 
terials has increased rendering the contract a loss 
to him 79 Plaintiff’s failure to acquire a right of 
way is a defense only if such failure substantially 
interfered with defendant’s woik®® In an action 
against contractors for damages for breach of the 
contract, it is a complete defense that the contract 
was invalid but in an action against highway 
engineers to recover excess commissions paid un¬ 
der their contract with plaintiff, defendants arc es¬ 
topped to question the validity of the contract 
Although a statute makes the presentation of claims 
a condition precedent to the institution of an action 
thereon, such claims may be interposed as a setoff 
to an action by the jiublic agency for breach of con¬ 
tract even though they were not presented 

(4) Jurisdiction 

The action must be brought In a court having 
cognizance of the proceeding and Jurisdiction of the per¬ 
son 

An action .irising out of the breach of a highway 
construction or improvement contract must be 
brought in a court having cognizance of such pro¬ 
ceeding An action by the contractor against the 
road improvement district for the recovery of mon¬ 
ey can be brought in a court of a county outside of 
the residence of the district,and the disltict may 
confer jurisdiction of the person on such court by 
Its voluntaiy appearance 

(5) Who May Sue and Re Sued; Parties 

The assignee of a claim may ordinarily bring action 
thereon, and the public agency constructing a highway 
may under some statutes be sued on the contract, al¬ 
though the immunity of a state from suit for its torts 


40 C.J.S. 

extends to such eoendet. The reel parties In Interest 
should be Joined In the action. 

The assignee of a claim against ihc public agency 
for building a road may maintain an action there¬ 
on,*7 but the assignee of a nonassignablc contract, 
whom the highway commission treated as an agent 
Nf the contractor, cannot maintain an action against 
he commission on the ground that the commission 
breached its contract with the contractor Under 
some statutes the public agency constructing a high¬ 
way IS subject to suit^^ and stands in a suit by the 
contractor in all matters respecting performance of 
Its contract and as to breaches thereof as if it were 
a private party The immunity of a state from 
suit for Its torts extends to its agencies, so as to 
preclude an action by a paving contractor, to whom 
invalid certificates of indebtedness were delivered, 
for breach of an alleged duly to deliver valid cer¬ 
tificates A suit by a highway contractor should 
be against the real parties in interest ^2 

The assignee of claims for labor and material fur¬ 
nished a contractor may bring an action thereon in 
his own name a subcontractor stipulating to be 
bound by the provisions of the iinncij) il contract 
with the state as respects the work to be done by 
him did not waive his right to sue the contractor by 
a provision m the subcontract giving the contractor 
all the rights and jirivileges that I he state had un¬ 
der the principal contract'’'* A statute lequiring 
that the highway commissioner be made a defend¬ 
ant m claimants’ suits against highway contractors 
applies only where the commissioner’s or the slate’s 
interest may be affected In an action arising 
from failure to pay for labor and m.ileiial furnished 
to a subcontractor, the subcontractor, the principal 
contractor, and the latter’s surety are proper par- 


79. N Y—eiordon v Stiite, ].'t4 N K 
698. JU NY 1. 21 ALR 662, ro- 
vormn^r 190 NYS 107, 196 App 
Div 589 

80. NT—People v Rockwood, 214 
NYS 129, 126 Mis( 612 

81. Ohio—Stale V Kuhnor, 140 NE 
14 1, 107 Ohio St 406 

82. Tox—Hill (’’oiinty v Brvant & 
Hufiman, 16 S W 2d ol3, 118 Tex 
359 anirniing In part and reversing 
in iiart, CMv App , 264 SW 620 

83. W Va—State v Smith. 114 SE 
375, 92 WVa 12 

84. Court held to have Jnrledictlon 

SO —Ross V Pickens County, 14 3 S 
E 266. 146 SC 21 

86 . Ark—Road Improvement Dist 
No 4 of Saline County v Ball, 281 
SW 5 170 Ark 522 

86 . Ark —Road Improvement Dlst 
No. 4 of Saline County v. Ball, su¬ 
pra. 


87. Kan—Citl/ens’ Slate Bulk of St 
Eranc la v Board of <"'c)ni'rs of 
Cheienne County, 252 P 228, 122 
Kan 302 

88. La —Bickham v Womack, 160 
So 431, 181 La 837 

89. Miss—State Highway Commis¬ 
sion V Wiindeilich, 11 So 2d 437, 
overruling- suggestion of error 10 
So 2d 463~Wunderlich v State 
Highway Commisbion, 184 So 456, 
181 Mi&a 428 

Utah—Campbell Bldg Co v State 
Road Commission, 70 P 2d 857, 95 
Utah 242 

90. Miss—Wunderlich v. State 
Highway Commls.slon, 184 So 456, 
183 Miss 428 

91. Fla—Harwell v Hillsborough 
County, 149 So 647, 111 Fla 361 

Liability and consent of state to be 
sued generally see the CJS title 
States 214-216, also 59 C J. p 300 
note 31-p 315 note 9. | 
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98. Ill—American MexUrin Refining 
Co V Wel7.il U 3 NE 593, .460 
Ill 575, leveising 264 Til App 220 
Or—United Contracting Co v Duby, 
232 P 309. 124 Or 1 
29 CJ p 613 note SI 
OonoursuB 

Under .statute requiring claims to 
be tried in connirsiis, highway con¬ 
tractor making lienholders parties 
could not maintain suit for indt bted- 
ness due, where suietv on bond was 
not party—Sponv.ei Bros v McBride, 
120 So 114, 9 La App 284 

98L Neh—^West v Detroit Fidelity & 
Surety Co, 225 NW 673, 118 Neb 
544 

94L Utah —Bracken y. Dahle, 261 P. 
16. 68 Utah 486 

95. Tenn —Standard Oil Co of Lou¬ 
isiana y Jamison Bros , 59 S W 2d 
522, 166 Tenn. 53. 
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tics defendant.®® In the absence of a decree holding 
such statute unconstitutional, a right of action for 
overcharges paid out by the highway commission 
belongs, after passage of an act creating a highway 
department as the commission’s successor, to the 
statutory successor, and the state is not a necessary 
party plaintiff, and if it were, it could properly be 
represented by the attorney general who is also the 
proper representative of the highway department in 
the action 

(6) Pleading 

(a) Requisites and sufficiency in general 

(b) Issues, proof, and variance 

(a) Requisites and Sufficiency in General 

The petition or complaint In an action by or against 
the contractor must state a cause of action; and defend¬ 


ant must properly plead such defense as he desires to 
assert. 

In an action by the contractor against the public 
agency, the petition or complaint must state a cause 
of action It need not allege that at the time the 
indebtedness was incurred defendant had sufficient 
funds on hand or taxes levied to discharge it,®® 
that the claim sued on was filed,^ or that there was 
a demand for payment,2 but where a statute prohib¬ 
its full payment until the road is received as com¬ 
pleted, the complaint in an action for the balance 
due must allege such receipt.® An allegation that 
defendant “cared for and maintained” the road as 
a public road is equivalent to a statutory require¬ 
ment that It be “worked and maintained” as such.^ 
It is incumbent on defendant properly to plead such 
defense as it dcsiies to assert ® 

The general rule that plaintiff must allege all 


96. Okl —Meahek v Cordos, 22 P 2d 
021, ICl Okl 40 

97. I-in, —Department of ITiffhwaya 
V Thomas 7 So 2d G19, 200 La 73 

98. Tnd—Jackson County v Brana- 
man. 39 Ind App 193, 76 N E 1030, 
rc'hearinK dimied 78 N E 356, 39 
Ind App 193 

In action for labor and materials 
furnished for construction of countv 
roads under contracts which were 
invalid bv reason of invalidity of 
statute pursuant to which they were 
excfiited, declaration must show that 
ro ids in qni*slion were public coun¬ 
ty loads, that county is enjoying 
fruits of labor and materials fur¬ 
nished by (oritiactor, and that county 
Wcis fully authoiized to pay for work 
and materials—Gulf Life Ins Co v 
HillsboTou^b County, 170 So 72, 129 
Fla ‘>8 

Allegratione held sufficient 

(1) To render complaint good as 
against deniuinr 

Ind State v Wnght, 161 NE 839, 
80 Ind Apj) J14, rohcai mg denied 
162 NE 605. 80 Ind Ar>P 244 — 

Center Tp v Davis, 57 N E 283, 
21 Ind App 603 

Mont—Front h v Ijcwis and Clark 
County, 288 P 455, 87 Mont 448 

(2) To state cause of action, based 
on quantum meruit, by contractor 
abandoning contract because of al¬ 
leged arbitrary and unfair conduct 
of defendant’s roadmaster—Feld- 
schau v C^latsop County, 244 P. 628, 
117 Or 482 

(3) In suit to set aside contract 
exetuted as result of mutual mistake 
—Blassingamc v Greenville County, 
132 SE 616, 134 SC 324 

(4) In action by plaintiff holding 
valid assignment of money due con- 
trac*a" fran Hp*ti highway commis¬ 


sion—Independence Trust Co v 
Porter & Boyd, 132 SE 806, 191 NC 
672 

(5) In action by contractor under 
<*i)ntract to haul and distribute a cer¬ 
tain quantity of shell over four miles 
of (ounty’s road for a certain sum, 
payable on engineer’s estimates and 
based on given schedule providing a 
different amount per cubic yard for 
each mile —Orange County v Hogg, 
Tex Civ App, 269 S W 225 

(6) In ai'tion bv road superintend¬ 
ent to rerover sums advanced by him 
for repairing roads—Clark Civil Tp 
V Brookshirt, 16 N E 132, 114 Ind 
437 

AllagratioxLB held insufficient * 

(1) In petition to recover added 
cost resulting from satisfying engi¬ 
neer's requirements in disputed mat¬ 
ter—Stale Highway Department v 
Mai Dougald Const (’’o , 6 S E 2d 570, 
189 Ga 490, ]37 ALR 520, reversing 
MacDougald Const (’o v Slate High¬ 
way Department, 2 S E 2d 197, 59 Ga 
Ajip 708, mandate eonformed to 7 S 
E 2d 292, 61 Ga App 672 

(2) In action for reasonable value 
of benefits received to warrant re¬ 
covery at a rate in excess of that 
paid for under contract —East Tex¬ 
as Const Co v Liberty County, T^x 
Civ App , 139 SW 2d 669 

(3) To warrant recovery for force 
account items—State v Wright, 161 
NE 839, 89 Ind App 24 1, rehearing 
denied 162 N E 696, 89 Ind App 244 

(4) To excuse completion of con¬ 
tract by contractor—Feldschau v 
Clatsop County, 208 P 764, 105 Or 
237. 

(5) To show such departure from 
contract as to warrant abandonment 
—Feldschau v Clatsop County, 244 
P 628, 117 Or 482 

197 


(6) In contractor’s declaration, be¬ 
cause of apparent repugnancy as to 
whether the declaration purported to 
set up quantum meruit claim for 
value of work, labor, and materials 
fiunished, or for relief on implied 
promise to pay face amount of in¬ 
valid ccrtiflcales per sc—Harwell v 
Hillsborough County, 149 So 647, 111 
Fla 361 

Test of sufficiency of declaration 
against (ounty for breach of road 
construction contract executed under 
invalid statute was whether cause 
of action was in quantum meruit for 
value of labor and materials fur¬ 
nished—Webb V Hillsborough Coun¬ 
tv 175 So 871, 138 Fla 4 71 

89 Ill—Euzitre v Highway Com’r 
of Town of Rockville, 178 NE 397, 
346 Ill 131 afTirming 260 Ill App 
29 

1. Mont—Flench v Lewis and 

Clark County, 288 P 15,"., 87 Mont 
448 

Wis—Joyce v Sauk County, 239 N 
W 439, 206 Wis 202 

2. Ill—Euzieie v Highway Com’r 
of Town of Roikville, 260 Til App 
29, aftJinied 178 NE 397, 346 Ill 
131 

3. Ind —Jackson County v Brana- 
man, 76 NE 1030, 39 Ind App 193, 
rehearing denied 78 N E 356, 39 
Ind App 193 

4 . Mont —French v Lewis and 

Clark County, 288 P. 455, 87 Mont 
448 

6. Tex—McDonald v. Axtell, Civ 
App, 218 SW 663 
29 CJ p 613 note 82 [c] 

Fisa of offset held sufficient 

Va—Luck Constr Co v Russell 
County, 79 S E 393, 115 Va 336 
29 CJ p 613 note 82 [dj. 
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issuable facts necessary to warrant the relief prayed 
for has been applied in an action for the price of 
material and supplies sold the contractor ® In an 
action against the contractor for breach of con¬ 
tract, pleas tendered which present an erroneous 
construction of a paragraph of the contract should 
be rejected ^ 

(b) Issues, Proof, and Variance 

Evidence tending to support the pleadings Is ad¬ 
missible, and the pleadings and proofs must conform, but 
minor discrepancies will be disregarded. 

Evidence tending to support the pleadings is ad¬ 
missible thereunder * When necessary to establish 
the indebtedness and the legality of the contract al¬ 
leged in the complaint, plaintiff must show that de¬ 
fendant cither had funds on hand or that there was 
a tax levy which could be anticipated ^ Where the 
contractor claims recovery of the < \tra cost due to 
deviation from the survey on which the contract 
was based he must prove what the extra cost 
amounted to 'riierc can he no recovery for extra 
work where plaintiff fails to show a supplemental 
€agrecment therefor which was required by the con¬ 
tract, or estoppel of defendant To escape the 
binding effect of a decision of the engineer under 
the contract, the contractor must allege and prove 
that the decision was based on partiality, fraud, mis¬ 
conduct, or gross error Minor variances between 
the pleadings and pi oof will be disregarded 

In an action by a mateiialman of a subcontractor 
whose obligation defendant, the principal contrac¬ 
tor, had assumed when the subcontract *vas can¬ 
celed, defendant, without having pleaded it, is enti¬ 
tled to show a different contract with the subcon¬ 


tractor than that set up by the petition Where 
an action against the contractor by assignees of 
claims for labor rendered for the subcontractor was 
based on a contract with the subcontractor as agent 
of defendants and the evidence showed the subcon¬ 
tractor was an independent contractor, there can 
be no recovery In an action by the public agency 
against the contractor for failure to proceed with 
the work under a contract requiring plaintiff to 
pay monthly installments, plaintiff must allege and 
prove ability to meet defendant's monthly install¬ 
ments 

(7) Evidence 

(a) Presumptions and burden of proof 

(b) Admissibility 

(c) Weight and sufficiency 

(a) Presumptions and Burden of Proof 

In actions by or against a highway construction con¬ 
tractor, the burden is on plaintiff to establish the facts 
constituting a prima facie case, and on defendant to 
overcome it, or establish his affirmative defenses. 

As m other civil actions, the burden rests on the 
contractor seeking to recover compensation or dam¬ 
ages for breach of the contract to establish the facts 
constituting his cause of action,and the burden 
IS on defendant to establish its affirmative defens- 
cs.i® So the burden is on the contractor relying 
thereon to show fraud or bad faith on the part of 
the district in changing engineers and a princi¬ 
pal contractor seeking, on cross complaint, to re¬ 
cover from the subcontractor a penalty imposed by 
the state has the burden of showing that the penal¬ 
ty arose by reason of the subcuntiactor’s default^® 
Where the contractor has proved a valid claim to 


e Alleijfatlons held snfflclent 

Colo—Noliraska Ilridj;o Supply & 
laimhcr Co v Doakin, 1J.1 1’ I'd 962, 
109 Colo .167 

7. AVVa-Slate v Smith. 114 SE 
175, 92 W Va 12 

8. Performance 

lJnd«*r a petition for the amount 
due undt'i a tontract ilxing; n pi ico 
dop<^nd( nt on tho quantity of work, 
to whu h was attached an estimate, 
plaintiff ran show that the woik 
called lf»i h> the fstimate vas done 
— Childtis V rolK'e Jury of I'arish 
of Ouachita, 121 So 2 48, 9 La App 
490 

9. Ill—\us(ln-Westcrn Road Mach 
Co V \Vel/cl. 261 Ill App 2G4 

10 . US - Southern Surety Co v U 
S . 75 (’t Cl 4 7 

11. Tex - State a Martin Bros, 160 
S W 2d r>8, 138 Tex 505. reveraine 
Martin Bros v State, Civ App, 146 
SW 2d 782 


12. Tex—State v Martin Bros, su¬ 
pra 

Srror In award 

Where (he engineer as referee un¬ 
der the contract had made an award 
of damages against the contractor, in 
an action by the contractor he must 
prove error m the award—Nevland 
V State, Tex Civ App . 151 S W 2d 331, 
erroi di.smlased, Judgment correct 

13. Varlanoe held not fatal 
(''omplaint on contract and proof 

showing only pait peilormance — 
Downs V Atkinson, 277 P 723, 207 
Cal 259 

14. K\ —Laurel Groeeiy Co v My¬ 
ers Bios, 90 SW2d 693, 262 Kv 
52.1 

15. Tex - Fleming - Slilzer Road 
Bldg Co V Boyott, Civ App, 253 
SW 561 

IG. Mis.s —Marshall County v Calla¬ 
han, 94 So 5, 130 Miss 271, over¬ 
ruling suggestion of error 93 So 
194 


17. ITS—Wyoming County Court v 
Winston, CCAWVa. 282 F 472 

Ark—Lynch v Stephens, 14 S W 2d 
257. 179 Ark 118 

Ind—Cunningham v State. 182 NE 
95, 95 Ind Apj) 431 

Minn—Royal Indemnity Co y Is¬ 
land Lake Tp of Mahnomen Coun¬ 
ty, 225 NW 291, 177 Minn 408 

Wash—T j Itoniano Engineering <''or- 
poration v State, 112 P 2d 549, 8 
Wash 2d 670, opinion adhered to 

120 P2d 1008 , 12 WashJd 736 

29 C J p 613 note 83 [a] 

18. Ill—Hudson V Walters, 266 III 
App 242 

Mo—Chnsteson v State Highway 
Commission, App, 46 S W 2d 906, 
transferred, see, Sup, 40 S W 2d 
615 

19. U S —Road Improvement Dist 
No *5 of Crittenden County, Ark. 
V Roach, CCA Ark, 18 P 2d 755 

20. Wash —Thomas v S A Mocen 
Inc, 13 P 2d 444, 169 Wash 219 
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the fund held by defendant to be distributed in pay¬ 
ment of the construction of the highway, the bur¬ 
den is on defendant to prove the existence of other 
claims of equal or greater priority 21 On proof that 
the tax funds allocated to highways were always ex¬ 
pended, and that there was a deficit at all times, 
there is a presumption, in the absence of any other 
showing, that all payments made out of the fund 
were for bona fide bills incurred dining the current 
year 22 Where it appears that defendant refused to 
permit plaintiff to use certain material under a con¬ 
tract requiring material equal to an accepted sample, 
It will be presumed that the material was rejected 
because it was inferior to the sample, and the bur¬ 
den IS on the contractor, seeking damages for re¬ 
fusal to permit its use, to rebut the presumption 23 
In an action by successful bidders to be relieved of 
their bid on the ground of a mistake therein, and to 
recover judgment in the amount of the deposit made 
by them wh*-ch was declared forfeited by the public 
authority, the burden is on plaintiffs to show that 
they had made a mistake in their bid 24 The mere 
fact that subcontractors contracted to perform other 
comparatively small jobs docs not raise a presump¬ 
tion that they thereby disabled themselves from per¬ 
forming their subcontract 2^ 

In an action against the contractor the burden is 
on plaintiff to establish the facts constituting the 
cause of action26 and on defendant to establish his 
defense 27 

(b) Admissibility 

Any relevant and competent evidence material to the 
issues of the case is admissible 


Under the rules applicable to civil actions gener¬ 
ally, evidence in an action by or against the con¬ 
tractor must be competent and relevant to the is¬ 
sues 23 Subject to this rule evidence is admissible 
to establish the contract,29 performance in good 
faith as directed by defendant,20 the amount of 
work completed,2i the amount due the contractor,22 
the value of services and material furnished by a 
subcontractor ,22 the manner in which a subcontrac¬ 
tor was to be paid,24 waiver of notice of claim,25 
reasons for the contractor's delay,23 ratification of 
the contract,27 and the reasonable cost of the work, 
as bearing on the question of prospective profits 28 
In an action to set aside the estimate of the engineer 
in charge for defendant, engineers who measured 
plaintiff’s work in an attempt to reach a settlement 
as to the amount due may testify to facts thus as¬ 
certained 23 In an action by the contractor to re¬ 
cover overpayments to a subcontractor pursuant to 
a resurvey of the work, testimony relevant on the 
issue of the correctness of the resurvey is admissi¬ 
ble 40 In an action by a road supervisor to recover 
compensation for his service, evidence that the 
road was not constructed according to specifications 
IS admissible as going to the value of the services 
rendeied 4i 

(c) Weight and Sufiiciency 

General rules apply in determining the weight and 
sufficiency of the evidence. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to sup¬ 
port a verdict or judgment,42 or with respect to such 


SI. Conn—Commorcial Di^ioouiit Co 

V Town of Plainfield, 180 A 311, 
120 Conn 274 

22. Ill — in-Western Road Mach 
Co V Wetzel, 264 Ill App 254 

23. N Y —J W Rrennan Const Co 

V State, 191 NYS 253, 117 Misc 
816 

24. Wash—IlatiinKton v State, 213 
P 449, 124 Wash 118 

25. US—Wyoming County Court v 
Winston, CCAWVa, 282 F 472 

20. N Y —People v Grcylock Const 
Co, 217 NYS 868, 128 Misc 61 

27. Ark—Crow Creek Gravel & Sand 
Vo V Hays Const Co, 81 S W 2d 
416, 190 Ark 1177 

28. US—Wyoming County Court v 
Winston. CCAWVa, 282 F 472 

Ind —Western Wheeled Scraper Co 

V Scott Const Co , 27 N E 2d 879, 
217 Ind 408 

La—Warren v Police Jury of Wash¬ 
ington Parish, App, 12 So 2d 643 
Mo—Davis Const Co v Slate High¬ 
way Commission, App, 141 S W 2d 
214—Christeson v. State Highway 


Commission, 

App 

, 46 SW 

2d 906, 

transferred, 

615 

see. 

Sup, 40 

S W2d 

Neb —Appeal 

of 

Road mix 

Const 

Corporation, 

9 NW2d 741 


Pa—McDermott v 

Laporto 

Tp. 3 

A 437 2 PaCas 

105 



Tex—Neyland v State, Civ App, 151 
S W 2d 331, error dismissed, judg¬ 
ment correct 


29. Mo—Spitcaufskv v State High¬ 
way Commission of Missouri, 159 S 
W2d 64 7. 349 Mo 117. 

30. Mass—Snow v. Ware, 13 Mete 
42 

31. Kan—Reynolds v. Stimson, 247 
P 84 7, 121 Kan 422 

32. Neb—I’clcrson v State, 209 N 
W 221, 114 Neb 612, reveising 203 
NW 1002, 113 Neb 546 

33. Mass —Baccarl v B Perini & 
Sons. 199 N E 912, 293 Mass 297 

29 C J p 613 note 83 [b] 

34. Ark—Newkiik v Shirley, 21 S 
W2d 174, 180 Ark 294. 

35. Mo —Spitcaufsky v. Slate High- 
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wav Commission of Missouri, 169 
SW2d 647, 349 Mo 117 

36. Mo—Spitcaufsky v State High¬ 
way Commission of Missouri, su¬ 
pra 

37. Vt—Slalbird v Town of Wash¬ 
ington, 172 A 623, 106 Vt 213 

38. Ark —McCrory v Richland Tp 
Road Improvement Dist, 284 S W. 
727, 171 Ark 460 

39. Or —North Pac Const Co v 
Wallowa County, 249 P. 1100, 119 
Or 566 

40. SC—Nowell Contracting Co v. 
J F & J D Blankenship, 126 S B. 
420, 130 S C 131 

41 . Ind —Board of Com'rs of Wa¬ 
bash County v Mason, 146 NE 
768, 82 Ind App 511 

42. Svideuce held anffleient 

Ala—Bank of Hickory Flat v Burt 
& Croley, 121 So 9.3, 219 Ala 100 

Kan—Reynolds v Stimson, 247 P 
847, 121 Kan 422. 

Mo—Davis Const Co v. State High¬ 
way Commission, App., 141 S W.2(| 
214. 
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issues as the validity of the contract/* construction | amount of work done/® or, likewise, with re 
of the contract,®* performance of the contract,*® the | 


N.Y —Delaware Paving Co v State, 
37 NTS 2d 769, 2C6 App DIv 889, 
affirming 31 N Y S 2d 51—John II 
Kayos Const Co v Stale, 6 N Y S 
2d 698, 264 App Div 91.5, afllrmed 
18 NE2d 696, 279 NY 755 
Pa—Illair v. Moigan, 88 l"a Super 
123 

Tex—Goodrum v St.ite, Civ App 
168 S W 2d 81, error if fused— 
Smith V Smith, Clvv\pp, 58 S W 
2d 1063—Sholhy County v Cald-I 
wdl. Civ App, 4 8 S W 2d 761 
Utfth—fVinphHJ BJdg Co v Stale 
Itoad Commission, 70 1’ 2d 857, 95 
Utah 242 

Va—I'hllhps & Neal v Paker, 131 
SE 129, 114 Va 138 
Wash —Thomas v S A Moceri, Inc, 
13 P 2d 414. 189 Wash 219—E 

Ilornario Co v Skagit County, 268 
I» 898, 148 Wash 367 
29 C J p 613 note 83 Ic] 

Evidence held insnffleiont 
Ln,—Warren v I’olue Jury of Wash¬ 
ington Parish. App, 12 So 2d 64 3— 
Williams Gray v Stewart, App , 
147 So 103—(’utler Pros v Farm¬ 
er, App , 144 Sc 74 4 
Miss—Smith V Covington County, 
158 So 919, 171 Miss 879 
Pa—McNichol I’avmg & (Vmatruc- 
tion Co V ITuglus, 51 Daupb Co 
167 

43. Evidence held ■ufflclent 

(1) To sustain finding that con- 
trad was invalid —M<(''ior> V Hi('h- 
land Tp Itoad ImpioNfmcnt Dist, 
281 SW 727, 171 Ark 460 

(2) To support finding that parties 
mv«r tnUiid into lunding written 
fontrmt—lUirr v ]’antic Indemnity 
Co 133 P 2d 21, 56 Cal App 2d 352 
Evidence held insufficient 

(1) To show coiitiaft- Smith v 
Veiiion Tp , 64 Pa Siipei 141 

(2) To prove that contraels mad<' 
hv tommissjont rs of district with 
engnui'is and with assessor were 
unre isonablt* -—How’innn lOngineering 
Co v Arkansis Missouri Highway 
Dist . 2 15 S W 399, 151 Ark 47 

(3) To tstablish mutual mistake 
or failur«‘ ot tht minds to meet, so 
as to aulhori7f rfioverv on quan¬ 
tum imriiil Trinklc v Common¬ 
wealth, 196 s 652, 170 Va 429 

44. Evidence held sufficient 

(1) 3\» show thrit two thousand 
dght hinidnd pounds of gravel con¬ 
stituted it Viird und( 1 the (ontract 
— l^eidue \ Hill v Road I m pro Ve¬ 
nn nt l>ist \o 1 of Cioss County, 
251 S W 8SG 159 Ark 117 

(2) To suppuit tmding as to duly 
of subc ont i .K tor Skousen v llerz 
26 P 2d 498, lb") Cal App 116 

Evidence held lusuffLcient to sup¬ 
port finding that producer agreed to 
pay contractor for unloading sand 


and gravel at shipping destination — 
Crow Creek Gravel & Sand Co v 
Hays Const Co, 81 S W 2d 416, 190 
Ark 1177. 

45. Evidence held Bufllcient 

(1) To show that subcontractor 
had been discharged—Philpot v Shel¬ 
by, 289 S W 781, 172 Ark 1177. 

(2) To warrant finding that engl- 
I neer required contractor to depart 

materially from specifications—Mer¬ 
rill Engineering Co v. U. S. D C 
Miss, 47 F2d 932. 

(3) To establish that subcontrac¬ 
tor acted Jn good faith and did not 
intentionally depart from contract 
—Daciari v. B Pennl & Sons, 199 N 
E 912. 293 Mass 297 

(4) To authorize findings that de¬ 
lays were not attributable to act of 
God or to Inclement weather, or were 
not unavoidable—Six Companies of 
California v Joint Highway Dist No 
13 of California, C C A Cal . 110 F 2d 
620, affirming, DC, 24 P'Supp 346, 
certiorari granted Six Companies of 
California v Joint Highway Dist 
No n of State of California, Cl S Ct 
36, 311 US 631, 85 L lOd 401, and re¬ 
versed on other grounds 61 S Ct 186, 
311 US 180, 85 LEd 114, rehearing 
denied 61 S Ct. 438, 311 US 730, 85 
I. Ed 476 

(5) To support findings as to rea¬ 
son for subcontrat tors’ failure to 
< ompleto contract within timi speci- 
fit d —Whlttv V Fidelity & D( posit 
Co of Maryland, 11 P 2d 84, 123 Cal 
App 3.34 

(6) To sustain finding th.st the 
grade stakes wen set - Brown & 
Froley v Monroe County Road Im¬ 
provement DisL, 241 S W. 39, 153 
Aik 0(i6 

(7) To sustain finding that con¬ 
crete base complied with the con¬ 
tract —Vaughan v Tul.ire County 
206 P 21, 56 Cal App 261 

(8) To show that contra^ tor’s do 
lay In <oiTimencing work was due to 
state's withholding site .ind not to 
contractor's failure to procure brick 
in jiieredlng fall, and that It would 
have cost more to puichase brick in 
fall and store it ov< r wintrr than in- 
eiensfd cost of bi n k ,it time work 
w'as eommenrtd—John Johnson 
Const Co V Slate, 207 N Y S 570, 
211 App Div 512 

(9) To .show that contractor did 

not resurfavi road in halves under 
compulsion bv conimis'-iont r of high- 
wav*!—Fvc'iit Const Co v State, 208 
NYS 531 212 App Div 197 

(10) To sustain finding that break 
in bulkhead w^as caused by contrac¬ 
tor’s negligence—Strong & MacDon 
aid V King County, 267 P 436, 147 
Wash 678 


(11) To support finding that con¬ 
tractors did not excavate borrow pits 
so that they would dram —Mullins & 
Kyte V Road Improvement Dist 
No 5, 258 SW 639. 162 Ark 427 

Evidence held insufficient 

(1) To show thrat commissioners 
did not act in good faith in ordering 
a suspension or that they breached 
the contrac t —Perdue &. Hill v Hoad 
Improvement Dist No 1 of Cross 
County 251 S W 886, 159 Ark 117. 

(2) To <‘stabll‘5h plaintiff’s com¬ 
pliance with conditions—Raisch v 
Monterey County, 35 P 2d 587, 140 
Cal App 627 

(3) To prove any jnterffrence with 
contractor’s w'ork, or tlul .my dilavr 
was occasioned therfbv Pester F 
Connolly Co v State, 198 NYS 882, 
120 Misc 854 

(4) To show that rnginc*ei’s re¬ 
fusal to acKpt the work w.rs based 
on fraud, gr<»ss niislakc, or failure 
to exercise an horu si Judgment — 
Appe.il of Roadmix Ctmst Corpora¬ 
tion, Neb , 9 N W 2d 741 

(5) To prove* that material used 

was defectivi* 

jstY—G cnc'ril Constr Co v State, 

175 NYS 576 101 Mi^c 293 

Wash—Drown v Renton County, 197 

P 7, IP) Wash 373 

(6) To show that government did 

not act in good faith m f.illinj^ to 
use equipriH Ml — fl T b''ogl< A. Ccj 

V U S , (M” A W Va , 135 F 2cl 117. 

46. Evidence held sufficient 

(1) To show hone'-tv and good 

faith ot rc'survcy m icb bv c ngiin « r 
as basis foi final estimate—Ttoad 
Improv^ernc nt Dist No 5 of Critten¬ 
den County Ark, v. Roach, CC \ 
Ark, 18 F2d 75.5 

(2) To prove no error In estimate's 
of the quantities of grading—Hi own 
Ai b^'Toley v Monroe* (^)untv Road 
Irnpi ovc'inent Dist, 241 SW 39, 153 
Ark 606 

(3) To show lb.it estim.ate was n(»t 

made arbitrarily or on fundame nl ellv 
wrong basis —(’ovb Const Co v 
SKagit C^mnty, 32 1’2d 106. 177 

Wash 520 

(4) To sustain finding that so- 
e,tiled corieetion for eiirv.iLures was 
a p.trt of method ot measuiing qu.m- 
tity hv average and areas, wheie the 
center line is on a curve—C.aletti v 
State, 114 1’2d 9, 45 Cal App 2d 302 

(5) To sustain findings as to quan¬ 
tity of dirt removed and amount of 
nia( adani plated—Durrett Const Co 

V Caldwell Countv, 211 S W 409, 196 
Ky 168 

(6) To establish gross and palpa¬ 
ble errors in classifying and estimat¬ 
ing amount of work performed — 
Sweeney v. Jackson County, 93 Or 96, 
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spect to such issues as the amount due,^*^ or other | matters.^* Evidence of fraud on the part of the 


178 P 366. opinion adhered to 182 
P 380, 93 Or 96 

(7) To sustain finding: that there 
was no extra work in excavation — 
Campbell Bldg Co v State Road 
Commission, 70 P 2d 857, 95 Utah 
242 

(8) To sustain recovery for addi¬ 
tional solid rock excavation —L Ro¬ 
mano Engineering Corporation v 
State, 113 r2d 549, 8 Wash 2d 670, 
opinion adhered to 120 P 2d 1008, 12 
Wash 2d 736 

^9) To support finding that 
weights of sand and gravel shipped 
as certified by railroad were sub¬ 
stantially correct —Crow Creek Grav¬ 
el & Sand Co v Hays Const Co, 81 
S \V 2d 410, 190 Ark 1177 
Evidence held insufficient 

(1) To show that changes in final 
estimate' were arbitrary and unjusti¬ 
fiable—MilUr V Bonner, 111 So 776, 
1(,3 La 332 

(2) To sustain findings that high¬ 
way had been constructed to a width 
in oxcfss of th<it required by plans 
—Ti Romano Engineering Coriiora- 
tion V Stale, 113 P 2d 549 8 Wnsb 2d 
070 opinion adhered to 120 P 2d 1008 
12 Wash 2d 73G 

47. Evidence held sufficient 

n) To sustain allowance of claims 
— rrairie Countv v Harris, 295 SW 
725 173 Ark 1182 

(2) To luslifv findings as to 
amounts due contractor—Prairie 
County V Gray, 295 SW 363, 174 
Ark 377 

(3) To *-upport finding as to 
amount c'arricd in preliminary work 
b\ eiigiUfCTs - Whitc-J.K kson Roid 
Trniii o\c nu'ut Hist No 1 v lilac k 
thii«' A M«rcer, 241 SW 386, 15 5 
Ark 58 1 

(4) To sustain vcrdiet as to 
amount due from contractor to sub- 
< onli ac lor — Lyric h v Sl» piiens, 14 S 
W 2d 257. 1 79 Ark 118 

(5) To pro\ c that engineer was cn- 
I lib el to fill allowanci of two thou¬ 
sand dollars—Ccirtei v Road Im- 
pTo\e merit T)ist No 2 of Franklin 
C<.UMl\. 238 SW 69, 152 Ark 302 

(b) To entitle subcontractor to rc'- 
covci llic Ij.il.inec clue under his con- 
trcci it'ss deduction of an amount 
which was reasonably necessary to 
in c\i)ended by contractor to com¬ 
plete work—Campbell v Snyder, 151 
S W 2d 724, 287 Ky 596 

(7) To support finding that reason 
able yTilue of work performed b\ 
hlghwuiv subcontractor was exact 
sum specified in contract to be paid 
for It —Whit tv v Fidelity & Ileposit 
Co of Maryland, 11 P 2d 84, 123 Cal 
App 334 

(8) To sustain finding that com¬ 
plainant was entitled to no additional 


compensation —Western Const Co 
v North Arkansas Highway Im¬ 
provement Dist No 2, 21 S W 2d 612, 
180 Ark 1168 

(9) To justify finding that plain¬ 
tiff was employed to complete por¬ 
tion of road for contractor, and was 
to be paid certain amount—Lucas v 
Ganley Bros. 206 NW 934, 166 Minn 
7 

(10) To show that material ex¬ 
cavated was “intermediate excava¬ 
tion,” for which contractor was en¬ 
titled to a higher latc*. and was not 
“common excavation ”—Baker v 
Multnomah Countv, 246 P 362, 118 
Or 143 

(11) To establish claim for addi 
tional compensation—Sweeney v 
Jackson Countv. 178 T* 3G5 93 Or 96. 
opinion adhered to 182 P 380, 93 Or 
96 

(12) To show implied assent to 
accept two dollais and fifty « enta per 
dav theretofore received—Netterville 
V Police Jury of Baton Rouge, 6 La 
App 512 

Evidence held insaffioient 

(1) To sustain allowance made to 
engineers lor pieliniinary woik — 
Bowman Enginec ring C^o v Arkansas 
A Missouii Highway Disl , 235 SW 
399 151 Ark 47 

(2) To prove amount of claim 
ag.unst county or liability foi claim 
or <inv otluT fact recited in void 
orders—Smith \ ('’ovington Count \ 
158 So 919, 171 M1S.S 879 

(5) To sustain ic'covery for addi¬ 
tional b.ise couise material, for addi- 
tifinal ‘"(li'cled roadway boirow oi 
lor additional filler or top c c>urst sur¬ 
facing—L Itomaiio EnglnecTing Coi- 
porilinri v Slat*' Hi T'2d 549 8 

\V,ish 2d (»70 opinion adhered to 129 
I •2d lOnx. 12 Wash 2d 736 

(4) To show that nothing was due 
subf ontrac tor —W< sier n A\ iiec 1< d 
Scraper (\» v Scott Const Co, 27 N 
Ib Jd 879, 217 Ind 408 

48 Evidence held suffloient 

(1) To show that at time of wril- 
Icn contract covc'ring payment for 
outstanding estimates and those to 
be made foi next two months llM*re 
v\ is oral c onU'rnpoianeous indc pt nd- 
♦ nt-likt contiact as to paymc'nt of 
estimates to be made atlc r that pe¬ 
riod -Ne\v« II Contrac ting Co v Elk¬ 
ins 257 SW 54, 161 Ark 625 

(2) To show that the uncompleted 
portion of contract was climirnated 
by mutual agreement —Be nson v 
K« rn County. 208 P 141, 58 Cal App 
137 

(3) To support finding that 
changes in plans were authorized by 
contract, and were rea,sonably made 
—Cunningham v State, 182 N E 96, 
95 Ind App 434 


(4) To show that there was 
enough othc'r work to keep contrae- 
tor’s teams iiusy nAlwithstanding de¬ 
lay In delivery of gravtl —J Deve- 
reux O'Reilly & Co v Police Jury of 
St Tammany Parish, 97 So 296, 164 
La 67 

(5) To show that commonwealth 
had not waived provision in contract 
piohihitlng contractor’s assignment 
of moneys payable thereunder with¬ 
out consent—Federal Nat Bank v. 
Commonwealth, 186 N E 9, 282 Mass. 
442 

(6) To show that contractor had 
suffic'iently protested changes in lo¬ 
cation and grade of road—Nugent v 
State, 40 N Y S 2d 361, 266 App Dlv 
649 

(7) To support findings that con¬ 
tract bc'tween contractor and load 
commission was c'xecuted on date 
when written contract was executed 
—Campbell Bldg C'o v State Road 
Commission, 70 P 2d 867, 96 Utah 
242 

(8) To establish conlractoi’s 
knovib'dge of amendment by highway' 
department of specifications—Trin- 
kb' \ Commonwealth, 196 S E 652 
170 Va 4 29 

(9) To support findings that the 

purchase of rock for w'hich payment 
was sought was a trnns,i(tlon sepa¬ 
rate <ind dislinct from the purchase 
i)V the rvisor of other rock at 

other times for other roads—Hittig 
y Raruv, 290 T» 824 53 Cal App 799 

(10) To show that plaintiff was 
not indc ]»tf d —Tc'rrc'bonne v Al»ei- 
n.ithy l'b5 ,So 690 17 Tar App 517 

(11) To Justify finding of negli¬ 
gence by ulx ontrac tor in e fx ration 
of ti.'utor —Burr v I\u jfie Indc m- 
niU Co JM R 2d 24, 56 Cal App 2d 

(12) To sujiport flnuing that con- 
ti ulor figrted to pay plaintiil direct 
— \cti1 y TTrgcdoin Const (’’o , 135 
S E 1 20, 192 N 816 

(1.5) To authori7e findings that 
highway district made no misrepie- 
smtaiions concerning rock strue- 
tiiics, that cc»ntr actor assumed the 
risk c)l unfavorable ground condi¬ 
tions, and that contractoi waived any 
misrepresentation of the facts--.Six 
C^'ornfianies of California v Joint 
Highway Bist No 13 of California, 
C’C A Cal 110 F 2d 620 affirming P 
C, 24 F Sufrp 346, ceitiorari granted 
.Six Comjranle's of (’’alifornia v Joint 
llighWfiv Pjst No 13 of State of 
California, 61 S Ct 3'6, 311 VS 631 
85 L Ed 401 and reverst'd on other 
grounds 61 S Ct 186. 311 VS 180, 
85 L Ed 114, rehearing denied 61 
set 438, 311 US 730, 85 L Ed 475 

(14) To sustain a finding that fur¬ 
ther advances not indorsed on the 
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district in changing engineers must be more than a 
mere preponderance; it must be overwhelming^9 

(8) Trial 

The order of proof Is largely within the discretion 
of the court, the issues shouid be submitted together 
with proper instructions, questions of fact should be 
determined by the Jury, and questions of law, by the 
court; and the verdict must conform to the issues and 
proof. 

In actions by or against highway contractors, the 
order of proof is largely within the discretion of the 
trial court,The jiaitics arc entitled to have their 
theories presented to the jury under correct instruc¬ 
tions,^^ and instructions which respond to the issues 
made by the pleadings and the evidence and cor¬ 
rectly submit those issues to the jury arc properly 
given ^2 However, in accordance with the well set¬ 


tled rules of practice, the instructions must be strict¬ 
ly confined to the issues and proof It is the prov¬ 
ince of the jury to determine disputed questions of 
fact,®^ but It IS the province of the court, and not 
the jury, to construe unambiguous provisions of the 
contract If there is no material question of fact 
for submission to the jury on which there is any 
substantial controversy, the court may direct a ver¬ 
dict The verdict and findings must conform to 
the issues and proof Where the contract on 
which the claim is based is invalid, a finding of the 
jury that plaintiff performed sei vices and furnished 
material worth the amount sued for furnishes no 
basis requiring a ludgment for plaintiff In an ac¬ 
tion by a subcontractor against the contractor for 
extra expense in the performance of the subcon- 
tiact, the cost to the subcontractor may be found 


contract were not secured by the 
bonds, 111 action lictween contractor’s 
creditors, one of whom had a lien 
on certain lionds for advances made 
to the contractor—Slaydtn v 0'Dc*a, 
218 1* 1195, 191 Cal 785 
Svldenc* h»ld insulllclent 

(1) To sustain counterclaim for 
damages for defective construction 
—Durrett Const, Co v Caldwell 
County, 244 SW 409, 196 Ky 158 

(2) To overcome presumption that 
sand was rejected liecause it was in¬ 
ferior to accepted sample—J W 
Hrennan Const Co v State, 191 N Y 
S 25.1. 117 Mist 816 

(3) To support flnding^s that work 
had i)oen completed '‘according to 
contract," and that a certain >ard- 
age of c lay was not "nec essary" at 
a C(‘rtaln point —Arkansas Const Co 
V Thomas & Ilalliff, Tex Civ App , 
245 S 743 

(4) To sustain contractor’s roc ov- 
civ from subcontractor of penalty 
foi d(>la> —Thomas v S A Mocerl, 
Inc, 13 l’2d 444, 169 Wash 219 

(r») To show that contractor verb¬ 
ally agrc'c'd to pay for engine ring 
help, or that he was estopped from 
resisting payment of claim —Connol¬ 
ly V I’arkes, 255 SW 22, 160 Aik 
496 

(6) To establish defense—Hedges 
V. Scott * Salter, 8 Ha App 569 

(7) To sliow that execution of con¬ 
tract respecting payment for con¬ 
struction work was autiiorized by 
contractors and duly exctuled, in ac¬ 
tion between assignees—First State 
Hank of Cbiriison v C<immerrlal 
State Hank ot Nat ogdoches, Tex Civ 
App, 34 S W 2d 297, erior dismissed 

49. U S ~ Road Impro\cmrnt Dist 

No 5 of Crilttmden County, Ark 

V, Roach CCA Ark, 18 F 2d 755 

30 Held not error 

In hlgh^^ay contractor’s action for 


' damages caused by subcontractor's 
alleged wrongful failure to complete 
contract, refusal to admit evidence 
as to whether certain materials were 
appropriate to the performance of 
the subcontract until evidence had 
been adduced to show that the work 
had in fad been done by the general 
contractor, was held not to be error 
—James Heraidino Sons v Citat 
American lndc‘mnity Co, 174 A 563, 
^113 NJHaw 313 

51. Ark—Newkirk v Shirlev, 21 S 
W 2d 174, 180 Ark 294 

53. Kan —Reynolds v Stimson, 247 
P 847. 121 Kan 422 
Mo—Wilson V Buchanan County, 
208 S W 842, 318 Mo 64 

Barden of proof 

Instruction that burden was on 
highw.iv contractors to show that 
subcontractor, suing for estimate due 
and ic'tained percentages, liroke con¬ 
tract, was held proper—I,.ynch v 
Stephens, 14 SW2d 257, 179 Ark 
118 

53. \la — Newc 11 Contracting Co v 
Glenn, 107 So 801, 214 Ala 282 
W Vu -T Towles & Co v County 
Couit of Suiiinierfo County, 121 SE 
91 05 WVa 310 

29 C J p 613 note 85 fa] 

64. Tex — \rkansas Road Const Co 
V Thomas & Ratliff, Civ App , 245 
S W 743 

29 C J p 613 note 86 la] 

Questions of fact for Jury 

(1) What was reasonable amount 
of attoine\s' fees, to be awarded 
countv tendering the amount due un¬ 
der highway contract into court — 
Emplovers Casualty Co v Roc'kwell 
County, Civ App , 300 S W 148, modi¬ 
fied on other grounds 35 S W 2d 690, 
120 Tex 441, reformed on othei 
grounds 38 S W 2d 1098, 120 Tex 441 

(2) Cause of defective condition’ 
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[of pavement--Spokane County v 
Pacific Bridge Co. 213 P 151, 106 Or 
550 

(3) Classification of material — 
State V Wright, 175 NE 666, 97 Ind 
App 660 

(4) Fraud in orders accepting 
ronds discharging contractor, and 
dnecting cUliv^erv of boi’ds to him — 
Davisson v Eastland County, Tex 
Civ App , 6 S W 2d 782, aflirrned, Com 
App. 11 S W 2d 673 

(5) Ib'sponsilulitv for delay — 
Spite aufsky v Stale Highway Com¬ 
mission of Missouri 159 S W 2d 647, 
349 Mo ]i7 

(6) Whether contractors W'cre over¬ 
paid through th( engim er's fraud or 
gross mistake —(Sage AL Spencer v 
Road Improvement Dist No 3 of 
Newton County 252 S W 922, 159 
Ark 64 2 

(7) Whether gro's and palpable 
mistake was made in me isuiemcmt 
of work—Wilson v Buchanan Coun¬ 
ty, 298 SW 842. 318 Mo 64 

(8) Whether material necessitated 
by contract changes was orderc'd and 
authorized—Atkinson v State, 275 
P 412, 206 Cal 617 

55. Mo—Webb-Boone Paving (’'o v 
State Highway Commission, 169 S 
W 2d 336 

56. Fla—Hillsborough Countv v. 
Highway Engineering A Construc¬ 
tion Co, 199 So 499, 145 Fla 83 

29 C J p 613 note 85 [b] 

Verdict held erroneouBly directed 
Tex—Fort Worth Nat Bank v Stale. 
Civ App, 168 S W 2d 885, error 
refused 

57. Ark—Pritchett v Road Im- 
provem<‘nt Dist No 4 of Van Bu- 
ren County, 260 S W 616, 158 Ark 
285 

58. Tc'X—Goss V Fannin County 
Civ App . 244 S W 204. 
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fair and reasonable for such work, where the meth¬ 
od of performance was that used by the subcontrac¬ 
tor on other highways without objection by the con¬ 
tractor On the trial of an appeal from an award 
to a landowner for the removal of gravel for the 
repair of a highway, all pleadings and papers in the 
transcript on appeal are a part of the record and 
may be considered by the jury without being for¬ 
mally introduced in evidence.®® 

(9) Judgment or Relief 

The Judgment and the relief awarded should con¬ 
form to the issues, proof, and findings, and a decree 
not procured by fraud or collusion is conclusive where 
no appeal was taken. 

As in other civil actions the judgment should con¬ 
form to the issues, proof, and findings ®^ Where a 
contractor’s suit for the balance due is dismissed on 
exception his right, if any, to resort to other pro¬ 
ceedings should be reserved In ^n action by suc¬ 

cessful bidders to be relieved of their bid on the 
ground of a mistake therein, and to recover judg¬ 
ment in the amount of the dcjiosit made hy them 
which was declared forfeited by the public agency, 
where plaintiffs had made a larger deposit than was 
required by statute, an attempted forfeiture of the 
entire deposit is improper, and a judgment dismiss¬ 
ing the action on findings for defendant ;s improp¬ 
er, plaintiff being entitled to recover the amount of 
the deposit in excess of the amount required to be 
deposited A decree not procured by fraud or 
collusion is conclusive where no appeal was taken 
A claimant against a highway contractor who is not 
entitled to protection of the bond has been permit¬ 
ted, in a concursus proceeding, to recover personal 


judgment against the contractor, rather than to re¬ 
quire a separate action to obtain such judgment.®® 

Review, In the absence of evidence as to correct 
engineering practices, a reviewing court cannot con¬ 
clude, from the fact that numerous changes in plans 
were made, that they were unwarranted and the re¬ 
sult of caprice or ill will on the part of the engi¬ 
neer.®® 

b. Action to Enforce Lien or Impound Funds 

An action to enforce a lien on funds owing to a 
highway contractor or to impound such funds In the 
hands of the public agency will he when it has been 
authorized by statute and when there has been a com¬ 
pliance with statutory conditions precedent, and in 
such an action, general rules as to parties, pleading, 
evidence, and relief awarded are applicable 

An action to establish a lien on moneys due or 
to become due to the contractor is a species of gar¬ 
nishment ®'^ It will not lie in the absence of com¬ 
pliance with conditions precedent imposed by stat¬ 
ute,®^ such as conditions relating to the filing of no¬ 
tice ®^ In the absence of statute, a suit in equity 
will not he to impound funds in the hands of the 
public agency for the benefit of parties furnishing 
labor or material to a defaulting road contractor,'^® 
the reason for the lule being that in the absence of 
statute such funds are not subject to garnishment 
To assert a statutory right to impound such funds, 
plaintiff must proceed m the statutory manner, '^2 
and within the time specified m the statute after 
service of notice of the claim and failure of 

plaintiff to allege that the claim was disputed by the 
contractor docs not render the statute of limitations 
inapplicable although the statute expressly provides 


59. Ma?s —Baccarl v B I’ennl & 
Rons. 199 NE 912, 293 Mass 297 

60. Ind—Bell v Pa\ey, 33 NE 
1011, 7 TndApp 19 

61. La —J Devereux O’Reilly & Co 
V I'olico Jury of St Tammany 
Parish, 97 So 296, 154 La 57— 
Hankins v Police Jury, Natchi¬ 
toches Parish, 95 So 102, 152 La 
1000 

Judgment held proper 

Kan —Roberts v. Board of ComTs 
of Nemaha County, 298 P 764. 133 
Kan 16 

Becovery held not barred under 
pleadings and evidence 

Wash —Strong & MacDonald v King 
County, 267 P. 436, 147 Wash 678 

Parties 

Highway subcontractor, not em¬ 
ployed by principal contractor, can¬ 
not recover personal Judgment or 
costs against principal contractor, 
nor can he recover costs of action 
against subcontractor employing him. 


l)ut who was not made party to pro- 
< ceding—Commercial State Bank of 
Independence v I^roadhead, 235 N W 
299, 212 Iowa 688 

Decree construed 

De< ree rejecting or reducing 
claims of laborers and materialmen 
meant, as respected surety, that 
claimants could not share in distri- 
hution of balance due on contract — 
Slate V Miller, 126 So 422, 169 La 
914 

62 La—Spencer Bros v McBride, 
120 So 114, 9 La App 284 

63. Wash—Harrington v State, 213 
P 449, 124 Wash 138 

64. Ark—Tn-County Highway Im¬ 
provement Dist V Vincennes 
Bridge Co, 278 SW 027, 170 Ark 
22 

Decree held not to have been pro¬ 
cured by fraud or collusion 

Ark—Tri-County Highway Improve¬ 
ment Dist V. Vincennes Bridge Co , 
supra 


65. La—State v Smith, 119 So 56, 
167 La 301 

66. Tex—Neyland v State. Civ. 
App, 151 RW2d 331, error dis¬ 
missed, judgment correct 

67. Tex —F C Crane C''o v Chas 
C Bf'llar Co. Civ App . 135 S W 2d 
167—Huddleston & Work v Ken¬ 
nedy, Civ App , 57 S W 2d 255, < er- 
tified questions answered 53 R W 2d 
1009, 122 Tex 182—De Montel v 
Biancc, Civ App , 151 S W 2d 859 

68. NY—Amiesite Const Corpora¬ 
tion v Luciano Contracting & 
Building Co, 30 N E 2d 483, 284 N 
Y 223, affirming 18 N Y S 2d 873, 
259 App Div 826 

69 NY—^Amij'site Const Corpora¬ 
tion v Luciano Contracting & 
Building Co , supra 

TO. Wis —Rusk v Perry, 201 N W. 
762, 185 Wis 454 

71. Wis—Itusk v Perry, supra. 

72. WiB —Rusk V Perry, supra. 

73. Wis.—Rusk v. Perry, supra. 
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for the remedy where the contractor disputes such 
claim, since the fact that it is necessary to bring the 
action shows that there is a dispute within the mean¬ 
ing of the statute The proceeding must be 
brought in a court having cognizance thereof The 
rights of the surely on the contractor’s bond are not 
involved in a suit to establish a lien but in an ac¬ 
tion to foreclose a lien filed against moneys in the 
hands of the general contractor belonging to a sub¬ 
contractor, which hen arose out of a contract be¬ 
tween the lienor and the subcontractor, the general 
contractor and the subcontractor are proper parties 
defendant Plaintiff must allege all issuable facts 
necessary to warrant the relief prayed for In 
proceedings to charge retained jxrccntages, a peti¬ 
tion setting up a claim on notes and facts showing 
that notes were given for material and equipment 
IS a suit on the notes alone rather than a suit on 
the original cause of action Under pleadings to 
enfoTce a hen for particular wf)rk, the question 
whether machinery was used in woik for which no 
hen can be claimed cannot arise The general 
rules of evidence arc applicable The court will 
grant such relief as is apjiropnate,®^ but the relief 
granted should not extend beyond that prayed for j 


in the pleadings,nor will the court grant relief 
to which the petitioner has not shown himself to be 
entitled 

§ 212. Liability for Damages 

a Ill general 

b Particular political division or agency; 
contractors 

a. In General 

In general, under or apart from statute, a county 
or other political subdivision or governmental agency may 
be liable for damage to property rights resulting from 
construction or maintenance of highways, but it will not 
be liable, In the absence of statute, for damage resulting 
from tortious acts 

Apart from the duty to compensate landowners 
for property taken for public highways under the 
conslilulional right of eminent domain, and the cor¬ 
responding liability for damages for injury to rights 
of owneiship and use of property so taken, see Em¬ 
inent Domain §§ 110-135, it has been held, under or 
apart from statute to that effect, that a county cr 
other political subdivision or governmental agtiicy 
may be liable for damage to piojierty rights result¬ 
ing from the construction, improvement, or repair of 


74. Wif^ —Husk V Porry, supra 

75. Court held to have Juried!ctlou 

111—11a<ks V Nelson C'oiiMt C'o , 271 
lUApp 137 

76. Ill—Acker v Vnndorboom. 23r) 

lllApp 417, oftirmed 158 10 47(1, 

327 111 207, which followed Stand- 
iird Oil Oo of Indiana v Vandei- 
l.oom, lf)S N JC jni, 320 Til 418, 
afllrmlng 238 III App 035 

77. N Y — Pecker v l{oinan/o, 281 
N y S 317, 215 App Div ISO 

78. Allefiratlons held siilllcient 

Ill — Hacks V Nelson Const Co, 271 
111 App 137 

Alleg-atiouB held lueuincieut 

Ill — Manhattan State iJank v C J 
MoriU. Inc. 238 111 App 103 
Wls—Osgood Co V I'eteison Const 
Co, 2S6 NW 51, 2J1 AVis 511 
Alloffatloue held ueoesBary 

(1) In suit to tstablisii lim f<^r 
exeavatiuK rnathinerv on slate funds 
owint? hiKhvvav contractor huMii^ the 
machine TV allegation of rensonahh' 
use value of ma<hiiu>iy on the Job — 
OsK^ood C\) V IVtersor C’onst Co, 
286 N W 51. 231 Wis 541 

(2) In suit based on a claim for 
the rental of machinery us<*d, alle- 
Cration showinw: to whai extent ma¬ 
chinery was us<’d—'B> ers Mach Co 
V Iowa Stnt( Highway Commission, 
242 NW 22. 214 Iowa 1347 

79. Tox —Verst hoyle v Hollfield, 
123 S W 2d 878, 132 Tex 516, modi¬ 
fying, Civ App , 90 S W 2d 907. 


80. HI—N(‘w Eric Coal Co v TJ 

McMullen bons 247 111 App 515 

81. Svldeuce held sufficient to sus¬ 
tain flndinprs as to leascTnuhle rental 
\alue of eh'vatinfir jjrader and cattr- 
pjllar tra*clor furnished to suhton- 
tidttor undtr le,is(‘-snle contratt — 
Thurticr Const (''o v Kemplin, Ttx 
(^iv App , 81 S W 2d 103 

82. Attorney’s fees 

(1) ('leditois sump: to assert lien 
on funds due preneiiil eonlnu tons m 
hands of highw'av eornmissjon wi'rr 
not fiititled to attorney’s <‘s on 
theory that suit was class suit in 
nauiie of creditors’ bill, where nion- 
(\ due \^as paid into court, nothirif? 
v^as added to tiind available to cred¬ 
itors, fund was not in danger of he¬ 
mp: lost or misappropriat«>d and m 
tc'icsts of some of creditors were* ad¬ 
verse Wliere plalntifls’ interests 
Were' conflictmK, f‘‘es of attorneys 
reprc'Sfntmp: c»rtam class c^f crc'dl- 
tors, if nc'oMrahle out o± such funds, 
‘-boll Id be charpcsahle only against 
that portion of fund In which such 
class of creditors was entitled to 
partic’ipato Statute' relating to suit 
on contractors bond given for re¬ 
lease of Iten on nione> duc' on pub¬ 
lic contract, which provided for tax¬ 
ing attorney's fees as costs, did not 
authorize charging attorney’s fees 
against funds claimed in suit assert¬ 
ing lien —Thurbei Const Co v 
Kemplin, Tex Civ App , 81 S W 2d 103 

(2) In proceeding to charge re¬ 
tained percentage due state highway 
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subcontractor, elaimani on notes pio 
viding lor attorney’s fees of ten per 
ot lit was cnlilied to stipulated at- 
torn(‘\’s fees where claim on notes 
w^as allowed—Vtrschovle v Holi- 
tlcld, i23 S W 2d 878 132 Tex 516, 

modifMng, Civ App 90 S W 2d 907 

(3) In suit lor he ncdlt of highway 
coni rat tor’,s crc'ditors counsel was 
held entitled to fees notwithstanding 
higiiwav cornniissionc 1 was author¬ 
ized to pay rctiinid piicentagc iritci 
court on receiving notice* that suit 
was hroughl —Allas J’owder Co v 
Detroit Fidelity A Surety Co, 61 S 
W 2cl 841 164 Tonn 605 

(1) Subcontractor who rec'overcd 
in concursus proceeding less than his 
reeordc'd claim for work done on pub¬ 
lic highway was held not entillc'd 
to recover attorney’s let —Goldberg 
V Panta Bros. J62 So 786, 183 L.a 
10 

Reftisal to impound funds held 
proper in suit to enjoin road district 
from canceling contract to construct 
road and impound funds, where irn- 
provenient was not completed when 
relief was asked—Mullins & Kyte v 
Road Improve nicnl Dist No. 5, 268 
S\V 639, 162 Ark 427 

83 Tex—Verse hoy Ic v TIoHfield, 
123 SW2d 878, 132 Tex 516. modi¬ 
fying, Civ App , 90 S W 2d 907 

84. Iowa—Rainbo Oil Co v Mc¬ 
Carthy Improvement Co., 236 N W 
4G, 212 Iowa 1186. 
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highways,provided such governmental subdivision 
or agency had authority to undertake such work.86 
While It IS generally held that, in the absence of 
an applicable statute to that effect, there is no lia¬ 
bility for damage resulting from a change of 
grade,87 m many jurisdictions, under statutes to that 
effect, damages are recoverable for injury to prop¬ 
erty so caused 88 However, in at least one jurisdic¬ 
tion It has been hdd that highway authorities will 
not be liable for consequential damages to one who 
has conveyed to the authority a right of way to be 
used for highway ])urposes, where the construction 
work was prudently and properly done, since the 


consideration for the conveyance is deemed to em¬ 
brace such injury.89 Liability for damages for acts 
or omissions connected with the drainage of high¬ 
ways IS discussed in §§ 186, 187 supra 

If property is on the right of way,®^ even though 
with the permission of the proper authorities,^^ the 
owner cannot recover for damage thereto in the 
construction or improvement of the highway. 

It has been held that a county taking property for 
the construction of a road, without following the 
statutory provisions as to the acquisition of the 
property, is liable m trespass for damages for the 


85. IMiss —Campbell v Covinpton 
Cnuntv, n? So ]J1. 161 Miss .S74 
W Va —Sun Sand Co v C^ounty 
(^)U^t ol Fayette County, 122 S 
K '■.36, 96 W V<i 213 
Dependent on statute 

Damages for miiines from eon- 
slMulJon of roads cannot be a^vard- 
ccl, unless given bv statute and pio- 
(M f1nr<. then in followed—Denhart v 
Wnghl, 133 A 4 95. 286 Pa 361 

Breach of promise 

\ propel tv owner who executed a 
right of wav deed to ^tate highway 
(onimission could n^-sunie that coni- 
nii ion would do Ih-' things whuh 
It j)Toniised to do so as to make tx- 
pe(l<d hem fits to owner from ton- 
st nil lion of lijgtiwav mean some¬ 
thing 1o owner and his propiitj, and 
commission would he liable In darn- 
api s tor failure to build fences on 
right of v\av lines as agreed—Creen 
v«> Jjouisi ina Highway Commission, 
Da ^^p , 3 So 2d 236 

Use of irrlg-ation ditch impaired 

Coiinly agreeing to niaintain ditch, 
(hant,((l or disiurbid by const rut lion 
of to,id was liable for damage as 
result of enfon ed nonusp of ditch ' 
Tionglon v Hoaid of County Coin’is 
of Cagle County, 300 P, 745, 89 Colo 
285 

The parkiner of heavy highway ma- 
clunery on thi^ land of an abutter 
ov( I Ihp owner’s prott'st while Jt was 
not being usi'd on highway work may 
UMfost' liability on the state liigh- 
WM\ ( omniission for damages and the* 
person in charge of operations on 
bighuavs involving use of machinery 
l>«»ssfssed implied, ever though he 
did not li.ive actual, authority to ar- 
langi for the parking of such ma- 
chinciv —State Highway Commission 
V Mason, 4 So 2d 345 102 Miss 576 
suggestion of (‘rror overruled 6 So 
2d 4GS, 102 Miss 576 

Injury to health 

Adjacent landowner cannot recover 
from county for damages to health 
of p( rsons on account of construc¬ 
tion or maintenance of public road — 
Harris County v Gerhart, 283 S W 


130, 115 Tex 449, affirming Gerhart 

V Hams County, Civ App , 244 S W 
1103 

86. Tex—Smith v Tarrant County, 
Civ App. 44 SW2d 499 

Approval of highway department 
necesBary 

If county could not lawfully con¬ 
struct slate highwMv, it could not he 
liable to landow'ncr for d images re¬ 
sulting from construction of such 
highway, hut a statute requiring 
the county to enter irto an agree¬ 
ment with, and to secure the approv¬ 
al of, the highwa\ department prior 
to the (onstiuclion does not deprive 
the countv of authority to construct 
roads, so that the county will he 
liable for damage caused by such 
(onsl ruction—Smith v Tarrant 
(\uinty, supra 

That a town aBstuned snpervlsion 

of changes in a road wmuld not ren- 
dt r It liable for the resulting dam¬ 
ages Avhere the taking of property 
IS bi'yund their powers and ultra 
vires—Falkner v Winfield Tp, 13 

l*a Djst & Co 23, 43 York Deg Rci 
51 

87. NY—-Hollman v State, 13 N Y 
S 2d 857, 171 Misr 768 

Diahility for change of grade of citv 
streets see the CJS title Munit i- 
pal ("orpurations 1227-1232, also 
41 (DJ p 427 note SC-p 435 note 72 
StatutoB held inapplicable 

(1) The statutory provision con¬ 
cerning liability of citus for dam¬ 
ages caused by changi s in the estab¬ 
lished grade of streets has no appli¬ 
cation to country highways—laddie k 

V City of Council Hluffs, Iowa, 5 
N W 2d 3G1 

(2) A town is liable to landowners 
under statute for damage occasioned 
by (hcinge of highway grade only 
when c hange is made by town au 
thoritics, and not when change is 
made by state—Ilollman v State. 
13 NYS2d 867, 171 Mlsc 7GS 

88. Conn —Gorham v New Haven, 
58 A 1. 76 Conn 700 

29 C J p 614 note 97 
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89. Ky—Perry County v Riley, 104 
SW2d 1090, 268 Ky. 326—Snyder 
V Shelby County, 87 S W 2d 90, 261 
Ky 118 

Change of grade 

Ky—Rader v Jefferson County, 119 
SW2d 870, 274 Ky 486—Fallis v 
Mercer County, 33 S W 2d 12, 236 
Kv 315 

XiOBB of lateral support 

Ky--Snvder v Whitley County, 76 
S W2d 373, 255 Kv 741 

90. Ky—Daiircl County v Huhbaid, 
92 SW2d 350, 263 Ky 381 

91. Kv—Laurel County v Hubbard, 
supra 

License subject to revocation 

Dot owmt r could not recover from 
(oiinty for destrut lion of sevvt r pipe 
under roid bv road Improvement, 
although lot owner had obtainctl 
privilege to construct pipe fioni 
former loiinty ovirsecr since* tiver- 
sier possesses ni) author ily to grant 
silt h lici Use, and such Jitensts, al¬ 
though propiilv granted by countv 
court, are subject to alteration or 
revocation for benefit of jmblic — 
l.aurel County v Hubbard, supra 

Liability for destruction without no. 
tice 

(1) It has also been held that 
sini t a cltj, maintaining water plj)e.s 
laneath a county highway, does so 
sulijitl to Iht rights of the piiblii 
in thi highw'av, it must remove the 
pipes at Its own expense after no¬ 
tice IS given that the road is to be 
npiJiid or improved, and, while 
thi' st,ite will be n spoi'sible for the 
distruction ot su< h pipes without 
not 111 ', it will not be liable for the 
vaJuc^ of pipes which were disi on- 
ntclcd WMlhout other disturhanie, 
nor is It liable for the cost of relay¬ 
ing the pipes —City of Cbtidron v 
State, 214 NW 297. 115 Nth 650, 
rehearing denied 216 NW 137, 115 
Neb G.50 

(2) Necessity of notice for remov¬ 
al of property Interfering with road 
construction or alteration see supra 
8 181. 
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land so taken but a township which agreed with 
the county to pay a share of the expenses of the 
road construction and which adopted the county’s 
agreement with a contractor would not be liable for 
such trespass.®^ 

Liability for torts While it has been held that a 
county or town or other political subdivision or gov¬ 
ernmental agency will be liable for damages result¬ 
ing from its trespass or negligence in the construc¬ 
tion, repair, or improvement of highways,^'* it is 


generally held that since, in the performance of such 
work, the political subdivision is performing a gov¬ 
ernmental function,®^ u shares the state’s immunity 
from suit, see the C J S title States § 214, also 59 
C J. p 300 note 31-p 302 note 38, and cannot be held 
liable for such acts,®® or for the negligence or tor¬ 
tious acts of Its agents,®*^ in carrying on such work, 
unless such liability is imposed by statute ®® 

Luibtlity for unauthorized acts generally A po¬ 
litical subdivision or governmental agency is not lia- 


9a. Pa—Horn v Northampton Coun¬ 
ty, 159 A 187, 105 Pa Super 171 

93. BeMon for mle 

Thf township had tho rlpht to 
asRumo that the county would pro¬ 
ceed in a lawful manner to have the 
work done—Horn v Northampton 
County, 159 A 187, 105 Pa Super 171 

94. La—Marbury v. Louisiana 
Hlt?hway Commission, App , 153 So 
690 

Liability for torts ffererally of 
Hljfhway dlstilcts, boards, or com¬ 
missions R(‘o supra 8 160 
Counties see (bounties 88 215-221 
Towns sec the CJS title Towns § 
112, also 63 CJ p 173 note 99- 
p 176 note 23 
XalablUty for trospass 

(1) In frmcral —Newman v St 

Louis Countv, 176 N W 191, 145 

Minn 120—29 CJ p 614 note 98 |b] 

(2) Hiphwciv commission, while 
bclnff apenev of state, enjovs no sov¬ 
ereign immunity when it commits 
trespass on property rlKhts of <'iliz<‘n 
of state, and is of same status as 
corporations and lndl^ iduals — Mar¬ 
bury V lioulsiana Highway Commis¬ 
sion, La App, 153 So 590 
Xiiabillty for neg'llg'enoa 

Minn—Newsman v St Louis Count>, 
176 NW 191. 145 Minn 129 
29 CJ p 614 note 93 

95 . Mich—Moross v Hillsdale 
County, 218 NW 683, 242 Midi 
277, certiorari denied 49 S Ct 32, 
278 US 635. 73 L Ed 552 

Tex—Gotcher v Slate. Civ App , 106 
S W 2d 1104 

W Va — Houfi^lass v Koane County 
Court, lit) SE 439, 90 W Va 47, 
22 A L n 585 

9& Mich — Moross V Hillsdale Ccun- 
tv. 218 NW 683, 242 Mich 277. 
certiorari domed 49 S Ct 32, 278 
U S 635, 73 L Ed 552 
NC—Latham v State Highway 
Commission, 131 SE 385. 191 NC 
141 

Tex—Slevtms v Jim Wells County, 
Civ App , 32 S W 2d 889 
Special road districts are not liable 
for neichprcnce in the buildinR and 
constnielion of public roads in the 
absence of legislation making them 


o liable—Sharp v Kurth, M4I.App , 
215 SW 636 
No funds for tort claims 

Under statute creating road im¬ 
provement district, such district Is 
exempt from liability for torts, it 
having no money or power to raise 
any by assessments, from which a 
judgment for tort could be paid — 
Lawson v Road Impiovement Dist 
No 7, 259 SW 747, 163 Ark 303 

97. Mich—Moros,s v Hillsdale Coun¬ 
ty. 218 N W 683. 242 Mich 277. 
certiorari dcni(‘d 49 S Ct 32, 278 
US 635, 73 LEd 552 
Tex —Gotcher v State, Civ App , 106 
S W 2d 1104—Southern Surely Co 
V McGulie Civ App , 275 SW 845 
W Va—Douglass v Roane C^ounty 
Court, 110 SE 439, 90 W Va 47, 
22 ALR 585 

63 CJ p 174 note 8 [c] (2), (4), (6), 
(7). (10) 

Failure to follow statutes in build¬ 
ing highway, or do .something that 
should have been done, is "negli¬ 
gence” and wrong as much as affirm¬ 
ative att, but county is not liable 
therefor, \\h«rc the act is that of tho 
board of county commissioners — 
I.sh.im v Board of Com’rs of Mont¬ 
gomery County, 2b6 P 665, 126 Kan 
6 

Xiiabllity of state 

(1) Whore it was alleged that de¬ 
partment of public works cut grass 
and weeds along state highway and 
negligently left them at side of high¬ 
way, and grass and weeds caught 
fire, as result of which adjoining 
landowner’s growing and matured 
grass and fence posts were destroyed, 
state was not liable in view of rule 
that state is not liable for damages 
tor negligent acts of Us offb ers and 
employees performed In the dis¬ 
charge of a mandatorv, govornmontal 
duty —Nordby v Department of Pub¬ 
lic Works, 92 P 2d 789, 60 Idaho 47.3 

(2) Where notice of motion for 
Judgment against state highway 
commissioner, m his offlt ial capac¬ 
ity, and others, as Indiyiduals, for 
damages to plaintiffs’ lands by al¬ 
leged negligent < onstruc tion of high- 
w^ay expressly charged commission¬ 
er with committing negligent acts in 
violation of duty as officer of state 
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and specific acts of alleged negligence 
Were enumerated, alleged acts of com¬ 
missioner were "torts,” with respect 
to determining liability of stale for 
such acts—^Wilson y Stale Highway 
Commissioner, 4 S E.2d 746, 174 Va 
82 

XiOBs of use of pasture 

Township was not liable to owner 
of realty through which road was be¬ 
ing relocated, for loss of u.se of pas¬ 
ture on the realty because of the al¬ 
leged culpable negligence of the 
township In throwing down and leav¬ 
ing open wire gales so that it was 
unsafe for owner of realty to place 
cattle in pasture—Township of Deer- 
head y Fritz, 102 P 2d 1035, 162 Kan 
110 

Wrongful death 

A county is not liable for wrong¬ 
ful death caused by negligence of 
officers or agents in construction of 
highways—Lowry v Carbon County, 
232 P 908, 64 Utah 555 

98. W Va—Douglass y Roane Coun¬ 
ty Court, 110 SE 439, 90 W Va 

47, 22 A I. R 585 

^lability for destruction of improve, 
ments 

A statute providing for compensa¬ 
tion for Injury or destruction of 
improvements does not entitle a 
landowner to damages for the rost 
of building now fences, as distin- 
guishc'd from damages for the de¬ 
struction of the old fence s, necessi¬ 
tated by the location of the highway 
—Allison V Police Jury of Bienville 
Parish, 7 IjU App 346 

Sigh way commlsBlon 

Under statute expressly authoriz¬ 
ing suit against the highway com¬ 
mission, the commission will be held 
liable for the negligence of its em¬ 
ployees in the construction of the 
highway—Varnado v State, 136 So 
771. 18 La App 624 
TowxLBhip 

Under statute providing that town¬ 
ship shall be liable for damages re¬ 
sulting from Its negligence, township 
will be liable for damage resulting 
from negligent operation of machin¬ 
ery in construction of road—Perber 
V Board of Trustees of Berlin Tp 
191 NE 444, 47 Ohio App 449 
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ble for damages caused by its officers acting without 
authority,unless the work is accepted and rati¬ 
fied,^ or was done with the implied knowledge of 
the authonties.2 

Liability of individuals While liability generally 
rests on the municipality, yet individuals also may be 
liable under some circumstances for damages caused 
by road work 3 However, hands employed in open¬ 
ing a road, present in response to a summons from 
the overseer which required their attendance, arc 
not personally liable to an owner trespassed on by 
the opening of the road ^ The liability of contrac¬ 
tors IS considered infra subdivision b of this sec¬ 
tion 

b. Particular Political Division or Agency; Con¬ 
tractors 

The particular political subdivision or governmental 
agency liable for damages caused by construction or 
maintenance of highways depends on constitutional or 
statutory provision. As between the contractor and the 


highway authority, liability generally depends on whether 
the contractor properly performed the work In accordance 
with the contract. 

The particular political subdivision or agency lia¬ 
ble for damages caused by the construction, im¬ 
provement, or repair of a highway,^ and the partic¬ 
ular fund from which such damages are payable,® 
depend on the applicable constitutional or statutory 
provisions. Where, by statute, the jurisdiction of 
counties over highways has been transferred to an¬ 
other governmental agency, such as the highway 
commission or department, such agency, and not the 
counties, will be liable for damage resulting from 
the construction and maintenance of highways 
Moreover, a county or other political subdivision 
which is, under statute so providing, liable for the 
cost of acquiring a right of way for a highway, and 
for damages incurred in that connection, is not 
thereby rendered liable for damages resulting from 
the construction work which another agency plans 
and performs,® as where such other agency,® or its 


99. Masq—Pinkerton v Randolph, 
85 NE 802, 200 Mass 24 
29 CJ p 614 note 98 

1. NII —Carpenter v Nashua, 58 
Nil 37 

2. Knowledgre of one commissioner 

Whfro county employees with 
knovv ledRc and consent of county 
t ominissioner and en&ineor and road 
sniierinlendent of county precinct 
wron^;ful]y removed mnvel from 
pror)Mly of railroad company and 
us(’d It on county roads, the county 
llahlo to railroad company on 
<iU'xriliim meruit for the reasonable 
value of srravel, and county could not 
civoul liability on pround that by 
statute all road materials mast be 
pim based by commissioners’ court 
and that the commissioners’ couit 
did not sanction appropilation and 
all commissioners did not have 
knowledge of it, since the commis-I 
Slone rs' court was charged with 
knowledge where one commissioner 
had actual knowledge of appropria¬ 
tion and daily woik-r< ports showing 
source of the giavcl used on roads 
were filed with countv, nor could 
liability bo avoided cri the ground 
that knowledge was acquired only 
after the gravel had been used in 
the roael, since they could have re¬ 
turned an equivalent amount of 
gravel similar to that appropriated 
—Harris Countv v Texas N O R 
Co, Tt X Civ App , 131 S W 2d 109, er¬ 
ror dismissed, Judgment correct 

3. Mass —Hollenbeck v Rowley, 8 
Allen 473 

Liability of highway officers and 
agents for negligent or unauthor¬ 
ized acts sec supra 5 171. 

Xiiabllity BM trespoBBer 

Thus a private individual may be 


liable as a trespasser to the owner 
of land over which there is a high¬ 
way for injury done in widening or 
repairing the highway outside the 
travel! d part, even though a high¬ 
way surve\or might properly have 
done the same acts—Hollenbeck v 
Rowlev, supia 

4. Aik—McNairn v Gilliland, 224 
S W 947, 145 Ark 678 

5. Pa —Woodward v Payette Coun¬ 
ty. 102 A 26, 258 Pa 376 

29 CJ p 614 note 1 
Borough or county 
Under statute to that effect, if a 
borough approves the new lines of 
I a road, it, and not the county, will 
be liable for consequential damages 
resulting therefrom—Miles v Miles- 
burg Borough, 13 Pa Dist & Co 416 
Boad district or county 

Statute providing that road dis¬ 
tricts shall not be li.ible for torts, 
imposes liability on cc.unty to make 
compensation for injuries to private 
properly causi'd by building of load 
—Southern Surety Co v. McGuire, 
TexCivApp, 276 SW 846 

S, Neb—Sittler v Custer County, 
135 NW 441, 91 Neb 111 
29 C J p 614 note 2 

7. Pa—Hawkins v Department of 
Highways, 21 Pa Dist & Co 471 
Tex--Iverson v Dallas County, Civ 
App, JIO SW2d 265 
•County primarily liable 

ITnder statute requiring the state 
highway board to defend the suit and 
be responsible for damages awarded 
against any county with respect to 
highways over which the board has 
assumed jurisdiction, the county's 
liability for damaging private prop¬ 
erty for state-aid roads is primary ] 
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and that of the board Is ultimate — 
Taylor v Richmond County, 106 S E 
37, 185 Ga 610, certified question con¬ 
formed to 106 SE 303, 67 GaApp 
586—Felton Farm Co v Macon Coun¬ 
ty. 175 SE 29, 49 GaApp 239. 

Where location of stream Is 
changed to protect the highway, the 
highway department, and not the 
county, is liable, the liability of the 
county being limited by statute to 
damages arising from the taking of 
land necessary for the load itself — 
Hawkins v Department of Highways, 
J1 PaDist & Co 4 71 
8. La—Duk v Police Jury of Bien¬ 
ville Parish, 7 La App 331—Reid- 
heimer v Police Jury of Bienville 
Parish, 7 La App 319 
No guaranty of indomi ity 

Liability cannot bo bused on the 
county’s duty to furnish the right of 
way, since that duty does not (‘arry 
a guaranty of indemnity against 
damages except for the taking of 
property for the purpose of the right 
of wav—Breathitt C unty v Hud¬ 
son, 95 S W 2d 1132, 265 Ky 21 
9- Ky—Hopkins County v Rodgers, 
122 SW2d 743, 275 Ky 778—Bader 
V Jefferson County, 119 S W 2d 
870, 271 Ky 486—Perry County v. 
Riley, 104 S W 2d 1090, 268 Ky 

325—Barass v Ohio County, 41 S 
W 2d 928, 240 Ky 149—Jones v 
Louisville & N R Co , 25 S W 2d 
31, 233 Ky 152 
Federal agency 

A county is not liable for damage 
to house and lot in city as result of 
negligent blasting by works progress 
administration employees in con¬ 
structing abutting county road under 
either respondeat superior doctrine 
or statute requiring county to pay 
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contractor,causes damage by its negligence Un¬ 
der statute providing that the county shall be liable 
for damages as to property taken by the secretary 
of highways in accordance with plans to which the 
county authorities agree, a county will not be liable 
for damages for the taking of properly where the 
county’s agreement was not acquired in accordance 
with the statutory provisions 

Liability of contractors. Whether the contractor 
can be held responsible for damage resulting from 
road construction work depends on the nature of the 
act causing the damage Generally, where a con¬ 
tractor performs the construction work in accord¬ 
ance with Its contract with, and the plans of, the 
highway authorities, the highway authorities,^^ and 
not the contractor,^'* arc liable for damage to prop¬ 


erty resulting from tl\e construction. Thus, the 
highway authority is liable for damage resulting 
from improper method of construction when manner 
in which work is done is under the direction of the 
county and this is so even though the injury 
might have been avoided by the exercise of due care 
on the part of the contractor Moreover, the high¬ 
way authority will be liable for damage caused by 
acts of the contractor which, although not specifi¬ 
cally provided for by the contract, were necessary 
and not tortious 

However, the contractor, and not the highway 
authority,^® is liable for damages resulting from his 
own tortious acts in the performance of the con¬ 
tract, as where he is negligent,!^ or commits an un¬ 
authorized trespass on the property off the right of 


dtimaKea Incurred in construction of 
road hv state hi^hwav commission — 
Porry County v Tyree, 139 S W 2d 
721, 282 Ky 708 

10. Kv—lladci V Jefferson County, 

119 SW2d 870. 274 Ky 486— 

Breathitt County v Hudson, 95 S 
W2d 1132, 205 Ky 21 

11 . Pa—Farmers Trust Co v Cum¬ 
berland County Com'rs, 20 J’aDist 
& Co 271 

12. Ky— Breathitt County v Hud¬ 
son, 95 SW2d 1132, 265 Ky 21 

13 . W Vii—Sun Sand Co v <'’ounty 
Court of Fayette County, 12*' SE 
536. 96 W Va 213 

"If the damflRes alleitfed and prov¬ 
en bo &uch as would naturally flow 
from the buildlni? of the road, and 
may have been reasonably expec'ted 
as a ( onsequenre of the work to be 
done in Hfeordanc»> with tlie plans 
and apeeifleatJons, the countv court 
cannot t‘si ape liability th<'refor be¬ 
cause it has let the contract to a 
constru<‘tion company alleged to lie 
un independent contiat loi Sun 
Sand Co v County Court of Fayette 
<''ounty, supra 

Ziiability for contractor’s trespass 

HiKliway eomrnlHsiun was liable in 
trespass to property owners for tres- 
pa>.s committed by highway inde¬ 
pendent (onti actor, notw'it hstanding 
contractor was not instiucted to en¬ 
ter on plaint Ills' inclosuie, whore 
blueprint and load .spec i/lc ations 
which were part of contract author¬ 
ized (onliactor to ro on plnintiffb’ 
land, since contractor could assume 
that highway commission secuied 
rlKbt to enter on abutting land, 
where blueprint of profile of highway 
lnclud<'d .such land—Marbury v 
Louisiana Highway Commission, La 
App, 163 So 590 

14 . Kan—Engler v Aldridge, 76 
P2d 290. 147 Kan 43 

Ky —H II Miller Const Co v Col¬ 
lins, 108 SW2d 663, 269 Ky 670— 


Adkins V Harlan County, 82 S W 2d 
425, 259 Ky 400—Combs v Codell 
Const Co, 52 S W 2d 71 9, 244 Ky 
772—Hall V Ellis & Brantley, 36 S 
W2d 850, 238 Ky 114 
Effect of contract provisions 

(1) The provision m a contract for 
construction of state highway, which 
provided that contractor should take 
every precaution to protect and pre¬ 
serve pipe lines from injuiy or dain- 
aj?e during c*onslruction opeiations, 
in no way enlarged liability of con¬ 
tractor for damage to pipe lines, but 
made contractor liable for failure to 
use ordinary care in performance of 
contract work —Marin Municipal VV^l- 
tor Dist V Peninsula Paving Co, 94 
P 2d 404, 34 Cal App 2d 647 

(2) Contractor lowering giade of 
highway pursuant to contract with 
slate, thcTcby preventing landowners 
from passing betw'een their land and 
highwav, was not liable to landown¬ 
ers under contractor’s agreement 
with state to repair damage to adja¬ 
cent property injured by process of 
construction, “process” meaning 
method of opeialion incident to .ac¬ 
complishment of result—Panhandle 
Const Co V .Shireman, Tex Civ App , 
80 S W 2d 4 61 

Bemoval of lateral support 

Road contractor following highway 
department’s plans was held not neg¬ 
ligent in not building letaining w'all 
and not notify’^ing landowner tjiat it 
\va.s rc^movlng lateral support to land 
and was therefore not liable—Hunt- 
Forbes Const Co v Robinsonf 12 S 
W2d 303, 22 7 Kv 138 
No right lost by construction 

Landowner having conveyed strip 
of land without leseivallon, for pub¬ 
lic highway, and having no natural 
or artificial waterway's to convey ir¬ 
rigation waters from upper to lower 
side of roadbed, had no cause of ac¬ 
tion against contractor for damafi^os 
for failure to leav(‘ waterway.'UjlfJer 
roadbed—De Montoya v. Lipe-Moor 
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Contracting Co, 9 P 2d 140, 36 N M 
109 

15. Tex—Southern Surety Co v 
McCuire, Civ App, 275 S "W 845 

16. Tex —Southern Surety Co v 
McCuire, supra 

17. Digging pits 

Under statute authorizing road im¬ 
provement district to build load and 
providing foi assessment of benefits, 
and contract between district and 
contractois providing that ‘ the land 
for borrow pits shall be fuinisbed 
by the district," the district was lia¬ 
ble for damage to paitKular land on 
which contiaclors dug bo, low pits, 
where the plans did not corilemplate 
the taking of such lands lor boriow 
pits at the limc» notice of filing of 
plans was given, and notice of as¬ 
sessment of henc'flts was given, if 
the taking of the land for such pur¬ 
pose was nece«?aary to th<‘ making of 
the improvement and was authorized 
by the district, the taking of land 
for buch purpose' not constituting a 
tort for w'huh the tontr.ic tors and 
not the district v\as lialiU —North 
Arkansas Highwav Improvement 
Dist No 1 V (Jreer, 259 S \V 380, 
163 Ark 111 

18l La—Harper v Police Jury of 
Bienville Pai ish, 2 La \pp 21 

* 19 . Ky —II H Miller Const Co v 
Collins, lOS SW2d 603, 209 Kv 

670—Breathitt ("ouritv' v Hudson 
95 SW2d 1132, 201 Kv 21— ^d- 
I kins V Harlan Countv 82 S W 2d 
425, 259 Kv 4 00—Cc)mbs v Codell 
(^mst Co, 52 S \V 2d 719, 244 Ky 
772 

29 CJ p 615 note 8 
Nagllgeace in blasting 

That contractors acted under con¬ 
tract with highway commission did 
not relieve them from responsibility 
of using due care in blasting rock — 
Schamahorn v Gehlhausen, 163 N E 
, 289, 88 Ind App 93. 
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way Even thoug^h the highway authority may be 
immune from liability for damage, such immunity is 
not shared by the contractor The contractor has 
been held not to be liable for injury occurring after 
he has completed the work and turned it over to the 
highway authorities, even though the injury result¬ 
ed from his failure properly to carry out the con¬ 
tract 22 

It has been held that where the damage results 
from the negligence of the contractor or his em¬ 
ployees acting in the scope of their authority and 
employment, both the contractor and the county are 
liable therefor ,23 and the highway authority and 
the contractor may both be liable as joint tort-fea¬ 
sors, where the contractor knowingly commits a 
trespass at the direction of the authority 2^ It has 
also been held that the contractor may be second¬ 
arily liable for performance of the work in accord¬ 
ance with the plans or directions of the highway 
authority, as where the authority diiccls him to go 
on, or take possession of, land which it had no right 
to take or enter 25 

Where the negligence of the county and of the 
contractor caused the damage, it is incumbent on the 
county to segregate the amount of damage caused 
hy each in order to relieve itself from liability for 
the entire damage 26 

§ 213. Damages 

Liability for damages for injury resulting from 
the construction, improvement, or maintenance of | 
highways is considered supra § 212, and jjayment ' 
or assessment of damages as a prercqiiisilL to bc- 


S 215 

giiining road work, the measure of damages, and 
actions or proceedings to recover damages, are con¬ 
sidered infra §§ 214, 215, 216, respectively. 

Examine Pocket Parts for later cases. 

§ 214. - Pa3aiient or Assessment as Pre¬ 

requisite to Road Work 

Under some statutee road work may not be begun un¬ 
til the payment, tender, or asaeesment of damages, or 
other arrangement with the landowner. 

Under statutes so providing, road work may not 
be begun until the landowner is protected, as by 
payment,27 tender,28 or assessmen<^,26 unless there 
has been a release,^® or agreement,31 as to damag¬ 
es, or the owner has conveyed the property to the 
town for a road, and expressed a willingness to re¬ 
linquish his right thereto 32 

§ 215. - Measure of Damages; Deduction 

of Benefits 

In general, the measure of damages for injury to 
property is the difference between the market value 
of the land before and after the injury. 

In general, the measure of damages for injury to 
property in connection with the construction, im¬ 
provement, and repair of highways is the difference 
between the market value of the land before and 
after the injury 23 Where a leasehold w^as dam¬ 
aged, it was held that the measure of damages is 
the amount reasonably necessary to put the proper¬ 
ty in substantially as good condition as it was im- 
mcdiaUly before the injuries occurred In com¬ 
puting damages for the destruction of property in¬ 
terfering with road construction or alteration, re- 


20 Kv —Urrathilf <'''()untv v Hud¬ 
son, S\V2d 11 32, 265 Ky 21— 
Adkins V Harlan County, 82 S W 
2d 425, 250 Ky 4nn~TIall v Hills & 
Brantley, 36 S W 2d 850, 238 Ky 
114 

29 C J p 615 note 7 
Contractors tearing* down g'ates and 

using- prixate land to haul gravel 

were li ibh^ to ownor for damages 

Harper \ Bolice Jury of Bienville 

Parish, 2 La App 21 

SI. US—Asheville Const Co v 
Southern Ry Co, CCANC, 19 F 
2d 32 

N C —Bioadhuist v Blvlhc Bros Co, 
17 .S E 2d 646, 220 NC 464 

22. Kan—Engler v Aldiidge, 76 P 
:d 200, 147 Kan 43 

23. SC—C’aldwell v Carroll. 137 S 
E 444, 1.19 SC 16.3 

24. SC—Little V Robert G I^assi- 
ter & Co, 163 SE 128, 166 SC 
286 

2B. Ky—Breathitt County v Hud¬ 
son, 96 S W 2d 1132, 265 Ky 21 

40 C J S —14 


20. Tex—Southern .Surety Co v 
McGuire, Ci\ App. 275 SW 813 
Contractor's surety, succeeding to 
eonti.!(tors’ liabilities, >\ould not he 
held liable for conlrat tor’s damage, 
unles', county showed th<* extent of 
damage cau.sed by his negligence — 
Southein Surety Co y McGuire, su- 
pi a 

27. Cal —Brady y Bronson, 45 Cal 
640 

20 CJ p 615 note 11 
Pr<pa\m<'Tii and security for pay¬ 
ment for property taken under 
right of eminent domain see Emi¬ 
nent Domnin §1} 186-100 

28. NH—Kosslter v Rub^ell, 18 N 
H 73 

29 C J p 615 note 12 

29. Wis—McKee v. Hull, 35 N W 
49, 69 Wis 657 

29 C J p 615 note 13 

30. Ill—Norton v Studley, 17 Ill 
556 

N Y —People v Griswold, 2 Thomps 
& C, 351, affirmed 67 N Y 69 
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31. Ill—Norton v Studley, 17 Ill 
556 

29 C.T p 615 note 15 

32. Mo—In re Essex Ave , 26 S W 
891, 121 Mo 98 

33. Ark--North Arkansas Highway 
Improvement Dist No 1 v Greer, 
2.30 SW .380, 103 Ark 141 

Me tsure of damages *is to property 
taken or injund Jn exercise of 
right of eminent domain see Emi¬ 
nent Domain $8 136 1 76, 446-148 
Value for most favorable purpose 
In determining the amount of dam¬ 
ages to bo awarded, the court will 
consider the ayailabllily of the land 
for any u.s<‘ to whuh it was plainly 
adapted, as well as the most fayor- 
ablt purpose for which It could be 
used and which would bring the most 
in the market—North Arkansas 
Highway Improvement Dist No 1 v. 
Greer, 259 SW 380, 163 Ark 141 

34. W Va—Sun Sand Co v County 
Court of Fayette County, 122 SE 
536, 96 WVa. 213. 
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covery should be limited to the reasonable value of 
the property damaged, as of the date of destruc- 
tion.35 

It has been held in an action for damages result¬ 
ing from the excavation on adjoining pioperty, in 
order to secure material for the building of the 
road, that in assessing damages the jury would not 
consider the benefits accruing to the land by reason 
of the building of the road but there is much au¬ 
thority to the contrary in the analogous case of the 
measurement of damages where property is taken or 
injured under right of eminent domain, see Eminent 
Domain §§ 177-1S4, 446, and in proceedings for 
damages against a municipality for injury caused by 
municipal improvements, sec the C J S title Munici¬ 
pal Corporations § 1252, also 44 C J p 443 note 15- 
p 444 note 38 

§ 216. - Actions or Proceedings to Re¬ 

cover 

a In general 

b Arbitration or compromise 

a. In doneraJ 

Subject to statutory exception, rules governing pro¬ 
cedure in civil actions and proceedings generally apply 
In actions or proceedings to recover damages for in- \ 


Jury resulting from construction, improvement, or repair 
of highways. 

Where the remedy for damage resulting from the 
construction, improvement, or repair of highways is 
provided by statute, the statutory method of pro¬ 
cedure IS exclusive Apart from statute, the rem¬ 
edies available to an owner for the recovery of his 
damages include an action at law,^* such as tres¬ 
pass,39 or mandamus 

The analogous remedies and pioccedings where 
property is taken or injured under the right of em¬ 
inent domain are considered in Eminent Domain §§ 
389-448, and remedies and proceedings where dam¬ 
ages arc sought against a municipal corporation for 
injury resulting from the construction or improve¬ 
ment of public works are considered in the C J S 
title Municipal Corporations §§ 1280-1289, also 44 
CJ p 470 note 20-p 480 note 93 Remedies and 
proceedings for damages for injury in connection 
with the drainage of highways are considered su¬ 
pra §§ 186, 187 

Conditions precedent Under statutes so provid¬ 
ing, It is a condition precedent to suit against a 
county or other political subdivision or agency that 
the claim be presented to the proper authorities in 
accordance with the statutory requirements 

Limitations, Damages must be claimed within the 


35 —City of rhndron v State, 

214 NW 297. lir> Neb 650. rebear- 
inff denied 215 NW 137, 115 Neb 
650 

36. Ark —North Arkansas Ilighwav 
Impiovement Dist No 1 v Greer, 
259 SW 380, 163 Ark 141 

37. N C —lailham v State IllRbwav 
Commission, 131 SR 385, 191 NC 
141 

Xn Oeorg-la 

(1) Under statute requfrinj? state 

highway board to defend suit and 
be respon‘^ible for damages awarded 
against any county whenever cause 
of action originates on highways over 
which board has assumed juri'sdic- 
tlon, the remedy is suit against coun¬ 
ty in the local courts for the whole 
damage, and county may vouch board 
into court as provided by statute, 
whereupon board must defend suit 
and be liable for damages recovert d 
against county—Taylor v Richmond 
rountv, 106 SE 37. 185 Ga 610, cer¬ 
tified question conformed to 196 SE 
303, 57 Ga App 5S6—Felton Farm 

Go V Macon Count\, 175 SE 29, 40 
Ga App 230—Page v Washington 
County, 173 SE 868. 48 Ga App 791 

(2) Under this statute, landowners 
suggesting vouching into court of 
highway board could sue county for 
damages to land from construction 
of state-aid road by county authori¬ 


ties under contract with highway 
board, notwithstanding state high¬ 
way department hid title, contiol, 
and supervision of load and its con¬ 
struction—Felton Farm Co v Macon 
County, supra 

(3) However, where state highway 
hoard took rock from land not on a 
highway and used rock m construc¬ 
tion of a road, landowner’s cause of 
at lion for damag<»s for taking of the 
rock did not originate "on highways” 
Within statute making state highway 
department responsible for all dam¬ 
ages awarded against any county 
whenever cause of action originates 
on highways, and hence landowner 
properl> brought suit against high- 
wa\ board in countv of residence of 
a member thereof at time suit was 
instituted—State Highway Board of 
Georgia v Hall, 20 S E 2d 21, 103 
Ga 717, affirming Hall v State High¬ 
way Board, 17 S E 2d 291, 66 Ga App 
100 

38. Ga—State Highway Board of 
Georgia v Hall, supra 

39. Pa—Skokul V Washington 
County, Pa, 21 Wash Co 49 

40. Ga.—State Highway Board of 
Georgia \ TTall, 20 S E 2d 21, 193 
Ga. 717, affirming Hall v State 
Highway Board, 17 S E 2d 291, 66 
Ga App 190 

41. Wash —^liolmquist v Queen City 
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Const Co, 27 P 2d 1066, 176 Wash 

681 

Manner of presentation 

Under statute ri'quiring the pres¬ 
entation of claims, clciims for dam¬ 
ages resulting fiom negligent con¬ 
struction of highwa>s may be pre¬ 
sented orally in commissioners’ 
court—Southern Surely Co v Mc¬ 
Guire. TexClvApp, 275 SW 846 
Time of presentation 

Under .statute lequirlng presenta¬ 
tion and filing of claim bi'fore board 
of county commissioners wUhin six¬ 
ty days after claim accrued, as con¬ 
dition precedent to action against the 
county, where piopeity owners filed 
damage claims against omnly after 
nonnegligont construction of city’s 
pipe line in highway, but more than 
six months before county peiformed 
improvement work which deprived 
abutting owners of access to high¬ 
way damage actions wore not main¬ 
tainable against county—Ilolmquist 
v Queen City Const Co, 27 P 2d 
1066, 175 Wash 681 
Statute held iuapplloahle 

Statute requiring filing of all 
claims with county auditor when 
tonsilued in connection with another 
provision limiting auditor’s authority 
to approve claims resulting from con¬ 
tracts, did not apply to claims for 
damages—Southern Surety (^o v 
McGuire, Tex Civ App , 275 SW 846 
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period fixed by law^2 after layout^3 and entry.^^ 

Jurisdiction cund venue. The jurisdiction and ven¬ 
ue of proceedings for damages generally depend on 
local statutes 

Parties No one except the parties entitled to 
receive the amount of the damages may maintain 
any form of action requiring the payment there¬ 
of In an action against a township the super¬ 
visors are not necessary parties Where the high¬ 
way authority and the contractor arc jointly liable, 
cither or both may be made parties defendant at 
the election of the injured party 

Notice In a statutory proceeding to assess dam¬ 
ages seasonable notice thereof must be given to all 
persons interested,and also, it has been held, to 
the town,unless the town is not interested 5t 

Pleading. Rules governing pleadings in civil ac¬ 
tions generally have been applied in actions for 


damages for injury resulting from the construc¬ 
tion, improvement, or repair of highways 52 A dec¬ 
laration or complaint for consequential injuries must 
allege a physical invasion of or trespass on the 
property, or malice or negligence in the prosecution 
or management of the work, 53 and also the negli¬ 
gent act of omission or commission that proximately 
caused the injury complained of,5‘i and it should 
allege the availability of funds for the payment of 
damages 56 A complaint against a town for certain 
acts of trespass committed by the highway officers 
must allege that the town authorized the acts, or 
ratified them after commission 56 The pleading 
must conform to the proof 57 

Evidence. Rules of evidence governing civil ac¬ 
tions generally have been applied in actions for 
damages for injury resulting from the construction, 
improvement, or repair of highways 58 

7 rial Rules governing the Inal of civil cases 


42. Mass —Everett v Pall River, 75 
NE 94 6 . 189 Mass 513 
29 C J p 61G note 45 
43 l Mich—People v Scio, 3 Mich 
121 

44. Mass—Goulding^ v Concord, 112 
NE 645, 224 Mass 292 

29 OJ p 616 note 47 

45. Ark —Arkansas Highway Com¬ 
mission V Holt, 81 S W 2d 929, 190 
Ark 868 

29 CJ p 615 note 23 
Sigliway coxmniMloxi 

Under statute so providing, suits 
against the state highway tommis- 
sion, and certain other persons and 
agencies, must be brought In the 
county designated b> the statute, and 
courts in other counties have no Ju¬ 
risdiction over such a suit, notwith¬ 
standing land was located in such 
county and act of negligence oc¬ 
curred therein, and notwithstanding 
commission, through its attorney, 
signed waiver of summons and en¬ 
tered an appearance —Arkansas 
Highway Commission v Holt, supra 
Slgliway board 

Where the domicile of a highway 
board is fixed by statute, court was 
without Jurisdiction of suit against 
highway district m county other than 
statutory domicile, at least in ab¬ 
sence of voluntary appearance by 
( ommissloncrs—Home Telephone Co 
V North Arkansas Highway Im¬ 
provement Dist No 2, 19 S W 2d 

1014. 179 Ark 875 

46. Ind—Uudisill v State, 40 Ind 
485 

47. Minn—Koeper v Louisville, 118 
N W 1026. 106 Minn 269. 

29 CJ p 616 note 37 

48. Not within Judge’s dieoretlon 
Whether to make state highway 

department, authorizing trespass, 


party defendant with highway con¬ 
tractors, sued for trespass was not 
within pre^-iding judge's discretion — 
Little y Robert G L.-issiter & Co. 
153 S E 128, 156 SC 286 

49. Mass—In re Central Turnp 
I'^orp , 7 Pick 13 

29 CJ p 615 note 3,1 

50. Vt—Thetford v Kilburn, 36 Vt 
179 

51. N H —Jewell v. Holderness, 41 
NH 161 

52. Pleading Jurisdictional facts 

To confer jurisdiction to haye dam¬ 
ages suffered by an abutting land- 
owner a.ssessed, the petition or com¬ 
plaint must contain allegations 
bringing the application within the 
proyisions of the statute authorizing 
it—Matter of Raynes, 126 N Y S 132, 
140 AppDiv 736 

53. Fla —^Crum v Sumter County, 
66 So 7J3, 68 Fla 122 

Complaints held sufficient 

(1) In general—Skokut v Wash¬ 
ington County, 21 Wash t^o, Pa, 49 

(2) Complaint founded on contrac¬ 
tor’s negligent acts in performing 
highway construction work outside 
work contratt with county required, 
injuring plaintiff’s property, stated 
cause of action—Northwestern Pac 
R Co y Currie, 279 P 1057, 100 Cal 
App 173 

(3) Petition alleging that buildings 
were burned because of sparks emit¬ 
ted from township’s road roller 
which was negligently operated by 
township’s agent within scope of his 
employment, followed by specific al¬ 
legations of negligence, was held to 
state cause of action for damages 
against township—Ferber v Board 
of 'frustees of Berlin Tp, 191 NE 
414, 47 Ohio App 449 

54. Minn—Vewman v. St Louis 
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County. 176 NW IDI, 145 Minn 

129 

29 CJ p 616 note 42 

55. La—State ex rel Varnado v 

Louisian.a Highway Commission. 

147 So 361, 177 La 1 

5®. RI—Briggs V Allen, 52 A 679, 

21 RI 80 

57. Varlauce held not fatal 

In landowner’s action against high¬ 
way constiuction contractors for val¬ 
ue of timber cut from right of way 
on his land, declaration alleging that 
state highway commission had 
broached contract for conveyance of 
right of way, and that contractors 
cut Umber and removed it for their 
use, notwithstanding their knowledge 
of landowner’s claim thereto, without 
referring to an> agreement between 
landowner and contractors, was not 
fatally variant from proof that cen¬ 
tral tois kept timber after cutting 11 
pursuant to agreement whereby land- 
owner was to have the timber — 
Young V Wilson, 183 So 387, 183 
Miss 127 

58. AdmlsslhlUty 

(1) Evidence showing the approxi¬ 
mate amount necessary to icpair the 
damage cannot be rejected on the 
theory that the damages are specu¬ 
lative, indefinite, and remote—Sun 
Sand ("o y County <;’ourt of Fayette 
County, 122 SE 536, 96 W Va 213 

(2) In action against county and 
stale highway department for dam¬ 
age by road construction, resolutions 
of county commissioners indicating 
highway department was agent of 
county were properly excluded, the 
department, under statute creating 
the state highway system, being the 
principal —Norna v State Highway 
Department, 157 S E 382, 42 Ga App 
999. 
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generally have been applied in actions for damages 
for injury resulting from the construction, improve¬ 
ment, or repair of highways.®® 

Review Rules governing proceedings for review 
in civil actions generally have been applied in ac¬ 
tions for damages for injury resulting from the 
construction, improvement, or repair of highways 
Costs In statutory proceedings, the right to 
costs depends on the wording of the act providing 
for such proceeding As between the parties costs 

Vm. OBSTRUCTION . 

§217. As Nuisance 

An unauthorized obstruction of, or encroachment on, 
a highway is unlawful, and constitutes a nuisance. 


need not follow an award for damz^es,®^ unless it 
IS so specially provided by the statute.®* 

b. Arbitration or Compromise 

Claims for damages may be submitted to arbitration 
or compromised. 

The proper officers may submit claims for dam¬ 
ages for injury resulting from the construction, im¬ 
provement, or repair of highways to arbitration,®^ 
or may make agreements of compromise thereof.®® 

in) ENCROACHMENT 

The public has the right to the exclusive use of 
highways for public purposes,^® and any unauthor¬ 
ized obstruction thereof, or encroachment thereon, 


(3) In properly owner’s suit 
af^ainst slate hljyhway eommlssion 
for damages from construction of a 
highway, property owner should have 
been permitted to show that ho suf¬ 
fered damages because of commis¬ 
sion’s failure' to build fences on right 
of wav lines, regardless of whether 
fraud was alleged or proved, where 
right of way deed exteuted by prop¬ 
erty owner stated that commission 
was to remove and replace fences on 
right of wav lines, and petition al¬ 
leged that such wa.s not done—Grc'on 
V Louisiana Highway rommlssion, 
LaApp, 3 So 2d 236 

Svideace held ■lUBloieiit to sustain 
the verdict of the jury as to damage 
resulting from the digging of pits, 
and os to the amount of damage —- 
North Arkansas Highway Improve¬ 
ment Dlst No 1 V Greer, 259 S W 
380. 163 Ark 111 
SvldMioe h«ld InsiifllcleAt 

In water district's action against 
highway contractor to recover for 
damages to pipeline resulting from 
alleged ncgllgeni e of contractor in 
forcing mud against pipe line during 
construction of state highway across 
a mud area under evidence that con- 
trac Lor constructed highway across 
mud area under direction of state en¬ 
gineer, that district was informed of 
proposed construction and furnislicd 
plans, and that district’s engineer 
knew of day by day progress of 
work, a finding of negligence of con¬ 
tractor uas not waiianted—Marin 
Munic'lpal Water Uist v 1‘enlnsula 
Paving Co , 91 I* 2d 404, 34 Cal App 2d 
«47 

69. Ark—North Arkansas Highway 
Improve nu'nt Dist No 1 v Greer, 
259 S W 380, 1C3 Ark 141 

Questions of law and fact 

In an action against road improve¬ 
ment district and road contractors, 
for damages to plaintiff's land sus¬ 
tained by reason of borrow pits dug 


thereon by the contractors, the ques¬ 
tion of whether the land had been 
damaged by the digging of the bor- 
low pits, and the amount of damage, 
if any, weie questions for the jury — 
North Arkansas Highway Improye- 
mont Dist No 1 v Greer, supia 
Ifonsnit 

Where there is no eyidence to es¬ 
tablish the cause of action a nonsuit 
is properly allowed—Latham y State 
Highway C'cmimlasion, 131 S E 385, 
191 N C 141 
Instructions 

Where the complaint alleged that 
the highway commission agre<*d to 
pay for all damagi s to plaintiff’s 
crops and land, and the answer al¬ 
leged that the agreement between 
the parties was to pay plaintiff a 
specified prut per acre for damages 
to his ciops and nothing for the soil 
removed, a charge that the only is¬ 
sue was the amount of damages or 
compensation, that plaintifl was en- 
titlc»d to some compensation because 
defendant had admitted that mu(h, 
was corn < t —Haddon v Spartanburg 
Gounty Highway Commission, 114 S 
E 856, 122 SC 35 

99. Determination and disposition 

The determination and disposition 
of the case on appeal depends on the 
facts In the particular case, and 
where the facts warrant it, the pro¬ 
ceedings may be referred liack to 
the viewers—Appeal of Gallagher, 
35 L.UZ Leg Reg , Pa , 39 

61. I’a—Doilman v Allegheny 
County, 3 2 l*a Dist 635. 27 Pa Co 
536 

63. NY—Matter of David, 89 N Y 
S 812, 44 Misc 192 
29 C J p 616 note 56 

63. Mas.s —Hamblin v. Barnstable 
County, 16 Gray 256. 

Or—McCall v Marion County, 73 
1‘ 1030, 43 Or 636, rehearing de¬ 

nied 75 P 140, 43 Or 536. 
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64. Conn—Mallory y Huntington, 
29 A 245, 6 1 Conn 88 
29 CJ p 616 note 51 
66. Ill—Hrown v Robertson, 15 N 
E 30. 123 111 631, atfirming 23 111 
App 461 

20 CJ p 616 note 52 
66. Kan—Slate v I»aul, 214 P 425, 
113 Kan 412 
29 C J p 616 note 2 
Injuries to travelers from defects oi 
obstructions see infra 248-282 
Mandamus to comr>el removal see the 
CJS title Mandamus S 179, also 
38 C J p 755 notes 91-1 
On city stieets see the CJS tilU 
Munuipal Corporations §§ 1744- 

17f)6, also 44 CJ p 1006 note 54—p 
1026 note 32 

On private roads see the CJS title 
Private Roads § 16, also 50 C J p 
396 note 60—p 397 note 9 9 
On toll roads see the CJS title 
Turnpikes and Toll Roads ^ 52, 

also 65 C J p 1164 notes 36—45 
I7se of hlghwa\ b\ 

Eb'ctrlcal companies ste Electrici¬ 
ty § 5 

Gas companies see Gas S 54 
Railroad companies .see the CJS 
title Railroads §!} 140-167 190, 

191, also 51 CJ p 647 note 3b-p 
698 note 70, p 735 note 82-p 740 
note 81 

Telegraph and telephone companies 
ace the CJS title Telegraphs 
and Telephones ^ 40, alst) 62 CJ 
p 53 note 48-p 51 note 46 
Sovereign Merest 

The state’s rights in a public high¬ 
way differ in no material respect 
from any other of its manifold sov¬ 
ereign interests and concerns—State 
V Paul, 214 P 425, 113 Kan 412 
The purpoee of the statute declar¬ 
ing It a public nuisance to obstruct 
or render dangerous the exercise of 
the public right of passage on a high¬ 
way Is to secure to every one an en¬ 
joyment of a public right —Hanson 
V. Hall, 279 N.W. 227, 202 Minn. 381. 
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is unlaw and constitutes a nuisance ** Where 
such power is conferred by statute, the highway 
commission has authority to preserve the highways 
from destruction or deterioration, and the authority 
also to forestall and prevent encroachment that 
would prove deleterious to the highways, or detri¬ 
mental to the use thereof by the general public 

One tearing up or cutting through a highway 
must ordinarily restore it to as good condition as 
before, unless relieved from such duty by contract, 
judgment, or otherwise 

§218. What Constitutes 

An unlawful obstruction or encroachment may con¬ 


sist of anything rendering the highway leas commodious 
or convenient for public use, even though located out¬ 
side of the traveled part, but incidental or partial ob¬ 
structions may not be illegal, depending on the particu¬ 
lar circumstances of the case, if they do not unreasonably 
interfere with the rights of the public and are not un¬ 
duly prolonged. 

Not every obstruction to the use of a highway is 
illegal Public highways are subject to such inci¬ 
dental or partial obstructions as necessity requires 
provided they do not unreasonably interfere with 
the rights of the public and are not unduly pro- 
longed.71 As to what is a proper obstruction, as 
being based on a reasonable and necessary use, it is 
impossible to lay down any general rule, each case 
depending on its own particular circumstances,*^2 


67. Ky—Illinois Cent R Co v 
Ward. S.'i S W 2d 863, 237 Kv 478 

NC—Colvin V Talla«sce Power Co 
154 SE 678, 199 NC 353 

Statutes held constitutional 

(1) Statute authorizing corporation 
commission to order removal of ob¬ 
structions to view at highway cross¬ 
ing‘s is not unconstitutional—Gib¬ 
bons V Missouri, K & T R Co . 285 
r 1040, 142 Okl 146 

(2) Siatutes relating to cutting of 
weeds, brush, and hedges on high¬ 
ways are not unconstitutional 

K.in—Chaput v Domtirg 243 P 311, 
120 Kan 273, rehearing denied 241 
P 104 2 120 Kan 612 
Ky—('ommonw'enllh v Watson, 3 S 
W2d 1077, 223 Ky 427, 68 A L R 
212 

(3) .Statute authorizing boards of 
supervisors to enact special legisla¬ 
tion to protect roads and bridges 
fiom cncioachmcnt or obstruction or 
from any improper or exceptionally 
injurious use is valid—Standard Oil 
Co V Commonwealth, 109 S E 316, 
in Va 830 

Outdoor advertising’ 

(1) Legislature bus extensive con- 
tiol over highways, as regards reg¬ 
ulation of outdoor advertising —Gen- 
eial Outdoor Advertising Co v De¬ 
partment of Public Works, 103 NE 
709, 280 Mass 140, nppc*al dismissed 
General Outdoor Advertising Co v 
Callahan, 56 SCI 495. 297 US 725, 
80 L Ed 1008, Geneial Outdoor Ad¬ 
vertising Co V Hoar, 56 S Ct 495, 
297 U S 725, 80 L Ed 1008, and Brink 
V Callahan. 56 S Ct 496, 297 US 
725, 80 L Ed 1008 

(2) The rules and regulations pro¬ 
mulgated by department of public 
works regarding maintenance of bill¬ 
boards must be construed only ac¬ 
cording to ordinary meaning of 
words used—Town of Milton v Don¬ 
nelly, 28 NE2d 438, 306 Mass 461 

68 . Ala—Alabama Great Southern 
R Co V Denton, 195 So 218, 239 
Ala 301 


Cal—Jones v Hedges, 12 P 2d 111, 
123 Cal App 742 

Fla —Marion County v Ray, 144 So 
845. 107 Fla 124 

Kv —Solar Coal Co v Hoskins, 295 
SW 989, 220 Ky 693 
Md—Johnson v Town of Oakland, 
129 A 648, 148 Md 432 
Mo—Carson v Baldwin, 144 S W 2d 
134, ,316 Mo 984 

Nil—State V Scott, 132 A 685, 82 
NH 278 

NY—Khoury v Saratoga Countv, 
277 NYS 3. 243 A^ip Div 105, af¬ 
firmed 196 NK 299, 267 NY 384— 
Town of Albion v Ryan, 194 N Y 
S 261, 201 AppDiv 717 
NC—Brooks v Henrietta Mills, 110 
S K 06. 182 NC 719 
Okl—State V McCurdy, 43 P 2d 124, 
128, 171 Okl 445, citing Corpus Ju¬ 
ris. 

Va—Standard Oil Co v Common¬ 
wealth, 109 SE 316, 131 Va 830 
Wash —State v Camp Lewis Serv¬ 
ice ^ Garage Co, 234 P 684, 129 
Wash 166 
29 C J p 616 note 3 
“Purprssturs” 

Anv encroachment on a publu 
stiect or highw'ay is a “purpres- 
ture," and. If the public use is im¬ 
peded or rendered less commodious, 
such encroachment is generally not 
only a purpresture, but also tetbnii- 
ally a "public nuisance,” legaidlms 
of the degree of interference with 
the common enjoyment, but not 
every "purpresture” Is a "public nui¬ 
sance,” and whether or not it is sm li 
a nuisance will be determined at - 
cording to the partnular facts — 
Southeastern Pipe Line Co v Gar¬ 
rett ex rel Le Sueur, 16 S E 2d 753, 
192 Ga 817 

69. U S —Postal Telegraph Co v 
State Highway Commission, D C’’ 
Or, 276 F 958 

70. Ind —State v Douglas, 144 N E 
648, 196 Ind 207 

Proper crossing must be furnished 
j and maintained by person or corpo- 
I ration cutting through highway for 
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his or its benefit—Henderson Coun¬ 
ty V Chicago, B & Q R Co, 161 
NE 642, 320 Ill 608 

71. Cal —.Tones v Hedges, 12 P 2d 
111, 123 Cell App 742 

Del—Massey v Worth, 197 A 673, 
676, 9 W W Harr 211, citing Ck>r- 
pus Juris. 

Idaho —Rief v Mountain States 
TeJephoiic* ^ Telegraph Co, 120 P 
2d 823 

Mass—Jones v Hayden, 37 N E 2d 
241, 310 Mass 00 

NH—State v Scott. 132 A 686, 82 
NH 278 

NY—Town of Albion v Ryan, 194 
NYS 261, 201 AppDiv 717 
Ohio—H E Culb(‘rtson V War¬ 
den 175 NE 205, 123 Ohio St 297 
20 CJ p 617 note 5 
Intent as element of criminal offense 
see infra ^ 230 
Improvements and repairs 

The county officials have a lawful 
right temporarily to obstiuct high¬ 
ways under their Jurisdu’tion for 
purpose of making Impiovements and 
leriairs, and this right, when proper¬ 
ly t xercised, is paramount to the 
right of the public to tree and unob¬ 
structed travel —Shepard v Utah 
Light & Traction Co, 184 P 642, 55 
Utah 186 
Ehdewalk 

A public road or sidewalk is primar¬ 
ily intended for public travel and 
the right to obstruct it even tempo- 
raiJly and in part must be exercised 
in a reasonable manrier, and with 
due regard to the paramount rights 
and saiety of the public —Massey v 
Worth, 197 A 673, 9 W W Harr , Del, 
211 

72. Mass —Jones v Hayden, 37 N E 
2d 243, 310 Mass 90 

Vt—Le Febvre v Central Vermont 
Ry Co, 123 A 211, 97 Vt 342 
20 CJ p 617 note 6 
Barriers on public highway can be 
maintained only for time required to 
restore road to condition making it 
safe for public travel —State v. 
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and the question being as a rule determinable by the 
jury.73 

In general it may be said that an unlawful ob¬ 
struction or encroachment may consist of anything 
which renders the highway less commodious or con¬ 
venient for the use of the public,'^'* such as build¬ 
ings or other structures'^ projections over the high¬ 
way,ditches and excavations under or across high¬ 
ways, fences, *^8 gates,walls,or untrimmed 
hedges or brush growing on the highway 

Fences or gates may be so situated, however, as 
not to constitute obstructions Also, if the high¬ 
way officer in opening the highway removes fences 
off the line of the survey, the landowner is not lia¬ 
ble to indictment for replacing them Such ovin- 


er may move his fence to correspond with the prop¬ 
er line of the highway;®^ but after the highway 
has been used with the fence on a particular line for 
a sufficient length of time to give prescriptive rights 
to the public, the owner cannot move his fence for¬ 
ward so as to narrow the road The failure to re¬ 
move a fence or other obstruction which was in the 
highway at the time it was established has been held 
not to be unlawful,^® at least until notice to remove 
has been given by the proper officcis®'^ 

One IS not justified in obstructing a highway be¬ 
cause he leaves sufficient room for the passage of 
the public An obstruction placed anywhere with¬ 
in the highway limits,®^ although outside of the 
traveled pari,t>t) ^lay constitute a nuisance The 


Snhloempr. 228 N 487 200 U 

360 

Transportation of coal arrows 'ii t\ 
abovt* mad, whi'ro it was continue'! 
for inanv vtars wiUiout dan^f<•^ lo 
pubitc, was not nulsant e per si - 
Clay Counlv Court v Adams, 155 S 
E 174, 109 WVa 421 
Bamovol of stone 

An ownor of land abutting: on tlic 
higrhway is not entitled to obstrin 1 
lhi‘ hiprbwnv for the Impth of firm* 
which would b <2 r<’nulif*d to enable 
him to rpmovc* from (hor< under a 
larffp quantity of atom* oven Ihouf^h 
he provided a different route for pub¬ 
lic travel — Town of Albion v Kyan 
194 NYS 261, 201 App Dlv 717 
73, Vt —Li* Febvre v Central Ver¬ 
mont Ky Co, 123 A 211. 97 Vt 
342 

29 O J p 617 note 7. 

74 - Tnd—Indianapolis Water Co \ 
Sohoenemann, 20 N E 2d 671, 107 
Ind App .308 

Maas—Ni'wburvport Turnpike Corp 
V Eistern R Co. 23 Pick 326 
Okl —State V Friar, 25 P 20 620, 622. 

165 Okl 145, titlnj; Cerpns Juris. 
Pa —Commonwealth v Erie N 10 
R Co , 27 Pa 330. 355. 67 Am O 
471. 2 PiltshLt‘fiJ 81, 106 
Va -Stand.nrd Oil Co v Cominon- 
wealth, 109 S K 316, 131 Va 830 
20 C .1 p 617 noU* 8 
Any unlawfnl act or omission 
which Intel feies with, obstructs, or 
renders dang-erous for passag:e, street 
or hiph\^a>, constitutes public nuis¬ 
ance—Gleason v Hilkrcst Golf 
Course. 265 NTS 886, 148 Mlsc 246 
Standing* crowd 

One making speech from bo^ in 
nlffhway and thereby fraLherlng: stand¬ 
ing crowd of people in hig:bwav is 
guilty of obfttiu<tlng: public way — 
Commonwealth v Rurridpe, 164 NE 
480. 265 Mass 425, 62 ALR 402 
75 DC—Capital Tiansit Co v Ha- 

zen. 93 K.2d 250. 68 App D C 91 
N y —Town of Ml 1‘leasant v City 


of New York. 191 NYS 741. 199 
\lip Div 315 

() I -State V Knar, 26 T* 2d 620. 165 
t)kl 145 

') C I p G18 note 9 
I ccesslty of franchise 
Rig^ht to conduit business which 
I'rmanently occupies and obstructs 
lui;hwav by erection of building or 
I'vmg: of car tracks can be gr»inted 
only by franchise—People ex rel 
Foley V IBoffoic, 56 P 2d 931, 98 Colo 
‘!54 

78. Kan—National Sign Co v Board 
of Com’rs of Dougrlas County, 266 
P 927, 126 Kan 81 
jO C J p 618 note 10 

77. N Y —Town of Albion v Rvan, 
194 NYS 261, 201 App Div 717 

29 (' J p 618 note 11 
Pitfalls In highways arc Intrinsir- 
iliv dnngeious and are nui-^ances — 
'^nnth V City of Raton Koug-e, 117 
So 55166 l^n 4 72 

78. 111 — Kojcers V ITess, 156 NE 
811. 325 111 603 

Iowa—-Tinksoii v Davis County, 205 
NW 456 201 Iowa 741 
Tex --Spiadlev v TIall Civ App , 54 
S W 2d 1054, rehcarinif denied 57 
S\V2d 3 82 
29 J p 618 note 12 
ISztsnt of obstmetion 

Fence extending: ncarlv across 
traveled bed of road wms material 
and substantial inlei ferem e with use 
theieof, war I anting: judgment order¬ 
ing’' removal o( obstruction, althougrh 
sufliclent space was left for travelers 
(u go aiouiid U —Spnidley v Hall, 
Te\ Ci\ \pp. 57 S VV 2d 182, denying 
reheanng 54 S W 2d 1054 

79. Til—Hansen v Green, 113 NE 

275 in 223 
*29 C J p 618 note 13 

80. T*a ■—Corninonweallh V Marshall, 
20 A 680, 137 Pa 170 

29 CJ p 618 note 14 

81. HI ■—Town of Ellison V Brent. 
228 Ill App 438 
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Ky —Commonwealth v Watson, 3 
SW2d 1077, 223 Kv 427. 58 ADR 
212 

sa. Wis—Konkel v Pella, 99 N W 
453, 122 Wis 143 
29 C J p 618 note 16 
83 Tenn —Ward v S^tate, 12 Lea 
469 

84. Iowa-State v Chismore, 169 
NW 50, 184 Iowa 677 

29 C J p 618 note 17 

85. Pa—Commonwealth v Marshall, 
20 A 580, 137 Pa 170 

29 CJ p 619 note 18 

86. Va —Martin v Commonwealth, 

165 425, 159 Va 804 

29 C J p 619 note 19 

87. Ill—Sweeney v People, 28 Ill 
208 

NH—State V Reed. .38 NH 59 
Necessity of notice generally see in¬ 
fra § 224 

88 Kan—National Sig^n Co v 
Hoard of tV>mrs of Douglas Coun¬ 
ty, 266 P 927, 126 Kan 81 

Tex—El J*aso Electric Co v Deeper, 
Civ App. 4 2 SW2d 863, 866, cit¬ 
ing Corpus Juris. 

29 CJ p 619 note 21 

aseaning of term **ol>stract'* 

The woid ‘obstrui t" docs not nec- 
esbanly mean render impassable, 
when used of a public wav—Ovei- 
houser v American Cereal Co, 92 N 
\V 74, 118 Iowa 417 

89 Ind—Indianapolis Wat(‘r Co v 
Schoenemann, 20 N E 2d 671, 107 
Ind App 308 

29 CJ p 619 note 22 

A paved aUey eatrauce lying with¬ 
in street us dedicated was part of 
‘highway" on which it was unlaw¬ 
ful to place foreign substance Injuri¬ 
ous to vehicles, such as broken glass 
—Poycr V State, 3 N W 2d 369, 240 
Wis 337 

90. Ind —Indianapolis Water Co v 
Sohoenemann, 20 N E 2d 671, 107 
Ind App 308. 
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same is true of any object placed close to the road¬ 
way, constituting a present^i source of danger.®^ 

On the other hand, trees and shrubs,log 
chutes,hitching posts and horse blocks,95 and oth¬ 
er objects,96 placed on the side of the road so as 
not to interfere with the use of the highway, are 
not unlawful obstructions. Interference with a 
drainage system or other acts causing water to flow 
over a highway constitute unlawful obstruction or 
encroachment,97 although it has been held that the 
obstruction of the mouth of a slough is not an ob¬ 
struction of a road, even though it results in wash¬ 
ing out the road at high water 98 a person is not 
guilty of obstructing a highway because, by threats, 
he causes a road officer to desist from removing an 


obstruction.99 

f 

§219. Existence or Legality of Highway 

To render the obetruction of a road a public offense 
or nuisance it must be shown that the road is an actually 
existing public highway, and an obstruction is not unlaw¬ 
ful If the highway was never actually opened or wae 
legally discontinued or abandoned; but, If the highway 
has a legal existence, it is ordinarily immaterial how It 
was established, and the proceedings for establishment 
are not subject to collateral attack unleaa entirely void 
for want of Jurisdiction. 

In order to render the obstruction of a road a 
public offense or nuisance it must be shown that the 
road is an actually existing public highway! If 
the highway has a legal existence it is immaterial, 
in the absence of a statutory limitation,9 how it was 


Kan —City of Emporia v. Humphrey, 
297 P 712, 715, 132 Kan 682, oit- 
Ingr Corpiis Juris —National Sign 
Oo V Board of Com’rs of Douglas 
Oounty, 266 P 927, 126 Kan 81 
Okl--State v Friar, 26 P 2d 620, 1C5 
Okl 145 

Pa — Penn Builders v Blair County, 
151 A 433. 302 Pa, 300, 75 A L R 
850 

Va—Standard Oil Co v Common¬ 
wealth. 109 SE 316, 131 Va 830 
Wis—Druska v Western Wisconsin 
Telephone Co, 189 NW 152, 177 

Wi9 621 

20 C J p 619 note 23. 

Reason for role 

When a turnpike or hiphwav Is 
laid out for a certain width, entire 
space becomes devoted to public use 
for all purposes of a hifjhway, and 
the ri^jht ol public to use such high¬ 
way extends to whole bieadlh there¬ 
of and not merely to the part whu h 
IS worked or actually traveled—Mil¬ 
ler V IVnnsvlvania-Beading Seashore 
Bines, 198 A 848, 120 N J Law 172 
Signboards 

A statute regulating commcicial oi 
othei outdoor advertising by means 
of signboards along highways and 
designating as n nuisance signboards 
erected within a certain distance of 
the b(jundarv of a highway was held 
constitutional —Ilav-A-Tampa Cigar 
Co V .Johnson, 5 So 2d 433, 149 Fla 
14 8—John H Swisher &; Son v John¬ 
son, 5 So 2d 441, 149 Fla 132 

»1. NT—People V Eckerson, 117 
NTS 418, 133 App niv 220 
29 CJ p 619 note 24 

92. Kan —Davies v Shawver, 8 P 
2d 953, 955, 134 Kan 772, quoting 
Corpus Juris —National Sign v 
Board of Corn’rs of l>ouglas Coun¬ 
ty. 266 r 927. 126 Kan 81 
K> —TJps( omb V Cincinnati, N & C 
St Hy Co . 39 S W 2d 991. 992, 239 
Ky 587, citing Corpus Juris. 

Okl—State v. Friar, 26 P.2d 620, 165 
Okl 146. 


Tex —El Pa<io Electric Co v Keeper, 
ClvApp, 42 SW2d 863, 866, cit¬ 
ing Corpus Juris. 

Va—Price v Travis, 140 SE 644, 
149 Vo. 536, 66 ALR 209—Stand¬ 
ard Oil Co V Commonwealth, 109 
SE 316, 131 Va 830 
29 C J p 619 note 26 
Signs possibly obstmeting* view of 
motorist 

Kan —National Sign Co v Board of 
Com'rs of Douglas County, 266 P 
927, 126 Kan 81. 

93. Pa—Breimg v Allegheny Coun¬ 
ty, 2 A 2d 842, 332 Pa 474 

29 CJ p 619 note 26 

94. Pa—Haines v Barclay Tp, 37 
A 560, 181 Pa 521 

95. Ind—^Veinstein v Terre Haute, 
46 NE 1004, 147 Ind 556 

29 C J p 619 note 28 
96^ Mo —State v. Campbell, 80 Mo 
App 110 

Pitrticular objects 

(1) \n owner of land abutting a 
highway ran erect steps, cellar doois, 
awnings, projei Ung windows corn¬ 
ices, haJconies, and the like—Breinig 

V Allegheny County, 2 A 2d 842, 332 
Pa 474 

(2) Gas arm Is vehicle for trans- 
poitation and not ‘encroachment,” 
wilhin statute prohibiting encroach- 
nii nls on or over highways—State 

V S<otl, 132 A 685, 82 N H 278 

97. N C —Colvin v Tallassee Power 
Co, 154 SE 678, 199 NC 353 
I'a—Commonwealth v Stephens, 21 
I’a Die, t &. Co 180 
29 CJ p 619 note 30 
Basis of liability 

Where damages to bridge and high- 
wa\s by water which eseaped 
through a break in embankment nf a 
dam constructed by defendant with 
consent of railroad tommission were 
allegedly caused by manner In which 
dam v\as constructed or maintained, 
basis of defendant’s liability, if any, 
was negligence, and there was no ab- j 
solute liability under statute—Town' 
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of Wausaukee v Lauerman, 8 NW 
2d 362, 240 Wis 320 

98. Ark —Roberts v State, 106 S 
W 938, 84 Ark 477 

99. Tex—Chaffin v Slate. Cr, 24 
SW 411 

1. Ala —Rodgers v Commercial 

Casualty Ins Co, 186 So 684, 237 
Ala 301 

Okl—Dolese v State, 212 P 610 23 
Okl Cl 81 

Or—Gcntner V Korn, 103 P 2d 721, 
164 Or C15 

Tex—Varnei v State, 145 S W 2d 
198 140 TexCr 403 
Va—Martin v Commonwealth, 166 S 
E 425, 159 Va 894 
29 C T p 619 note 34 
Affecting liability for penalty see in¬ 
fra § 229 
Bstoppel 

Th( fact that a person, for the 
purpose of laying the foundation for 
a more formal contro\»*isv as to the 
existence of a highway had himself 
indicted for obstructing such high¬ 
way and was convicted, will not 
estop him from denying the legal 
existence of the highway in a sub¬ 
sequent suit to enjoin him from ob¬ 
structing It—Halliday v Smith, 54 
S W 970, 67 Ark 310 

2. Anz—Curtis y Southern Pac 
Co. 8 P2d 1078, 39 Ariz 670 

29 CJ p C20 note 35 
Penalties sec infra 5 229 
Prescription 

Wht re statute provides that pub¬ 
lic way may not be acquired bv pre¬ 
scription, closing of way so acquired 
Is not an unlawful obstruction which 
may be removed —Curtis v Southern 
Pac Co, 8 P 2d 1078, 39 Arlz 570 
Retroactive effect 
A statute providing that highways 
not laid out according to statute 
shall not be detmed highways Is not 
retroadive as to highways thereto¬ 
fore lawfully existing by dedication 
so as to bar a prosecution already 
commenced —State v. Atherton, 16 
NH. 203. 
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established,* whether by statutory proceeding's,^ by 
dedication,® provided the dedication has been ac¬ 
cepted,® or by recognition, user, or prescription ^ 

It is no defense that the highway is less than the 
statutory width and on^ is not justified in ob¬ 
structing a highway as opened and traveled merely 
because it docs not correspond with the road as es¬ 
tablished ® On the other hand the fact that the 
road was traveled for a greater width than laid out 
has been held not to subject a person to a penalty 
for obstructing the extra width Jt is immaterial 
that there is a dispute as to the cxistenec of the 
highway^^ or that the person causing the obstruction 
had no actual notice that the highway existed ^2 

Abandonment or nonuser If the road,^*^ or the 
portion obstructed,^^ has been lcgall\ discontinued 
or abandoned, there is no liability The burden of 
proof, however, is on one charged with obstructing 
a highway to show vacation or abandonment there¬ 
of 

The fact that the road is little used,^® or that 
travel is diverted tIsewhere,docs not authorize 
the obstruction of a highway if it has not been le¬ 


gally surrendered or vacated, although it has been 
held that, where a penalty is provided for obstruct¬ 
ing a road "'to the hindrance or inconvenience of 
travellers,” defendant can show that there was an¬ 
other road shorter than the one obstructed which 
travelers might have used and did use without in¬ 
convenience 

Vacation. An obstruction is not justified by a 
proceeding for vacation which was absolutely 
void,^^ or by an order of vacation which did not be¬ 
come effective,or was subsequently revoked 

Defects in statiitory proceedings In the case of 
a highway established by statutor> proceedings the 
general rule prohibiting a collateral attack thereon 
applies, and consequently on an issue as to one’s 
liability for obstructing a highwa> it is not jicrmis- 
silile to question the validity of the establishment,^2 
unless the proceedings were entirely \oid for want 
of jurisdiction 23 

It may, it seems, be shown that the establishment 
was on a condition which has not been complied 
with, 24 and one who is alleged to have obstructed a 
highway laid out across his land may show that he 


3. Fla- ('’oiUiiri" v Dnclf Count >, 112 
So 71, m Fla T4J 

4. Ill — Kod«<^rs V EUsfc, 156 N F 
Ml :i2r) Ill 60*1 

20 ('’ J i> fi20 note 30 

5. Aik—Finm V v State, 287 S \V 

741 172 Ark 11 f> 

Mo — l>o»diis V (tlmn App , 232 S 
W 1(162, 1 T »rT* 1 < 11 ((1, s( t, Sup. 2J() 
S \V ') 15 

N 1 - (Umo V Stato lIiKliwnv Coni- 
mission, 111 A ,177 6 N 1 JVlis< 111 
2') ("J p 620 note 37 
1 iruln . 1 1 ion nmu.illv sm' 1>« (Ik alien 

Dedice tloxL not shown 

M(i -- M.iviJ V S( hiiriier App, 2.16 S 
W r»4‘) 

6. Mo — Horders v Clcnn, App 232 
SVV 1062 transtc ri( d, hoc, Sup, 
22(. S\V 31.1 

23 I p 62(1 noto 38 

7. Ala—lloNtTlv V State, 185 So 
76S, 28 Al.i App 451 

Fla l)jd« ('()nnt\ \ Sn>d<r, liU 

So 18.1 14 0 Fla 1 J.l 
(la—II\d(' V Chappoll 22 S F 2d .513 
K\ —Tolhxri \ Fouis\ iJlc N It 
Co , 10 S W 2d 62 1 226 K\ 1 12 
Mo -Hoidtia V (ilenn App 212 S 
W'" 106 2, tj.inslt ritd, st <*, Sup, 

22 (» S W 31 r, 

Wasli SI an V Camp Fewis Serv'- 
Ht A (lai.ij^e Co 224 P ,181, 129 
Wash 166 

29 CJ P 620 note 39 
Portion not used for period 

Landowner nIa^ not (lose road 
which was used uninterruptedly for 
piesciiptne period, although poition 


of load not in (ontrovorsv wa*; not 
us< d T((|uir(d timt - Thorstnnson v 
Larg.iud, 284 1’ 92. 155 Wash Ml 
True location of obsliuded road 
supposedIv on dispul(d hoiindaiv hc- 
tv\<en adjoining lands, is (ontrolling 
in suit to open it Spr.idUv v Hall 
Tex("jvApp 57 S W 2d 182, dtnj- 
mg i(‘lK*ciiing 51 S W 2d 1054 

8. Iowa —Stale v Robinson, 28 
low i 114 

9 Km—Stil» V Ilavis 26J 1* 782 
125 Kan ,’.7.1 

23 C J p 621 note ii 

10 Ill—Harding V Hale 61 Ill 132 

11. m -SI ite V Hm>(s 263 1’ 

782 7M 125 Kan 171 quoting 

Corpus Juris. 

Minn -St ite \ Fisch* 33 N W'^ 781, 

27 Minn 216 

12. Ill - F(rTis V Ward, 9 Ill 4 39 

13. Iowa—Ward v Rulihci, 18 S 
W 2d 96 J. 201 Iowa 3,13 

K\ -J(»nts V Rudd, 92 S W^ 2d 814 
26 1 Kn 5.12 
23 C I p 621 note 47 
Obstruction of road throngrh farm 
so as lo prc\(nt a(((ss to a new road 
bevond a diS(ontinutd road pjac(‘d 
at the inters* (lion of the farm lo.id 
and the dis* ontinu( (i load, does not 
impose liahilitv — I’lrie Mountain It 
Co V Finley K> , 117 S \V 413 
Deg'al abandonment not shown 
NC—Colvin V Tallassee Power Co, 
154 S E 678, 199 N C 353 

14. Ind—Hamilton v State, 7 NE 
dr 106 Ind 361 
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15 NC—Long V Melton, 10 SE 
2d 633, 218 N C 34 
S 1> —Low(' V Fist Sioiix Falls 
Quarry (\) , 126 NW 603 21 SH 
33.1 

16. Ill—Riggers v Hess 156 NF 
811, 325 711 603—Hunioss v Frm- 
cis, 15 Ill 543 

Actual use by traffic 

Having .icquired road b\ iisrr 
publK has rjglil to (oi'llnue Its ust 
unohslrintid although it loiild not 
a(tuall\ bt us< (1 b\ tr.iftK - (’alifor- 
ri'a Sp( f lal Roa<l T>ist v Rm'ki r 282 
SW 71 221 Mo App 43,1 

17. Muss—Commonw ( alth v Ihdd 
mg, 13 Mt l( 10 

Mo- Phelps V Pacific R Co, B1 
Mo 477 

18. Ohio - -Ing( T soil V Hi'ridei, 12 
Oliio 527 

19. U S - -Felton V Ackerman, Ti nn , 
61 F 221 3 CCA 457 

23 C J p 621 note .1 1 

20 Mo -Slate V Faith, 166 S V\^ 
613. ISO Mo App 4 84 
23 C J p 621 note 54 

21. T(X- Wheeler v. Mc\% \, Ci\ 
App, 164 SW 1100 

22. Ind-—Curb ss v State, 87 N E 

123, S8 N F .139 172 Ind 257 

29 CJ p 621 note 56 

23. SC—Stale v Kendall, 32 S E 
300, 54 SC 192 

29 CJ p 621 note 57. 

24. Iowa—State v Glass, 42 Iowa 
60—Slate v Katlilf, 32 Iowa 189 
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rccenccl no notice of the proceedings for establish¬ 
ment,or that his property was never condemned 
for highway purposes ^6 However, the defense of 
want of notice cannot be raised by a grantee of the 
person who owned the land when the highway was 
established,or by a subsequent occupant of the 
land,28 or by a person having no interest in the 
land taken for the road 29 

A landowner has been held liable for obstructing 
a road established without compensating him,30 al¬ 
though there is authority to the contrary.31 How¬ 
ever, a grantee cannot defend on the ground that no 
comi)ensation was made to his grantor 32 

It has been held sufficient prima facie evidence of 
the existence of the highway to produce the order 
establisliing the road toj^ethcr with evidence that it 
has been used as such,33 and this is undoubtedly the 
rule wliere there is a statutory provision to such ef¬ 
fect 3 4 

Hifjhways not opened It is generally held that 
an lilt gal obstruction of a highway cannot occur un¬ 
less the highway has been actually opened and ren¬ 
dered passable for travelers ,3^ a partial opening, 
however, is apparently sufficient,36 and a few cases 
hold or imply that the opening of the highway is 
immaterial 37 

§ 220. Defenses 

Generally, an unlawful obstruction Is not Justified on 


the ground of custom, convenience or necessity, owner¬ 
ship of the fee, existence of another road, or mere lapse 
of time; but an obstruction may be authorized by act of 
legislature or by the municipality affected, although such 
authority Is strictly construed and cannot be exercised 
in such a manner as to constitute a source of danger 
to the public or to prevent the ordinary use of the high¬ 
way. 

An unlawful obstruction is not justified on the 
ground of convenience or necesbily,33 or that it is 
the custom of the neighborhood to create such ob¬ 
structions,39 or that there are other similar obstruc¬ 
tions on the same road So, in a proceeding to 
recover a fine for damaging a highway by its un¬ 
usual use in hauling, and refusing to repair it, it is 
no defense that hauling by others also damaged the 
road, unless the particular damage alleged in the 
petition was caused by such othei hauling nor is 
one estopped to comjilain of an obstruction by the 
fact that he himself has obstructed another part of 
the road ^2 

Ownership of the fee by the person creating an 
obstruction is no defense,^3 although, as appears 
supra § 142, he has the full right to use the land 
provided he does not obstruct tra\el It is no de¬ 
fense that another road exists,** so that an obstruc¬ 
tion IS not justified by the fact that defendant has 
opened a new road equally convenient 

Authorized obstructions Obstructions in a high¬ 
way may be authorized by act of legislature,'*® or 


25 lowfi—Slcitc V Weimer, 20 N 
W 171. 04 Iowa 243 

29 J p 021 note 59 

26. Mo —Cloluhar v Gales, 20 Mo 
23G 

27 Tex --I^odson v Stale, Cr, 49 
S VV 78 

28. Mass —CommonweaUh v Welh- 
tr, 3 Mete 445. 

29 (\)nn—Ins:liani v Brooks, Ill A 

209 95 Conn 317 

29 (’J p 621 note 63 

30 N Y —l?(M&heiin v People, 39 N 
y S 2d 333 

29 C 1 p 621 note 64 

31. Tex—I.ewis v State, 141 SW 
r,J2 04 TexCT 110 

29 CJ p 621 note 65 

32 Y —Chapman v Gates, 54 N 
Y 1.12 

Tex—Dodson V State, Cr , 49 S W 
78 

33. in- TlodKors v Hess, 166 NE 
811, 325 Ill 603 

29 CJ p 621 note 67 

34. Mo—Slate v Ramsey, 76 Mo 
398--State v Gilbert, 73 Mo 20 

35. Da—O’Neill v Htmenwav, 3 So 
2d 210, 213, quotiner Corpus Juris. 


Mont —Pea^Jley v Trosper, 64 1’ 2d 
109 103 Mont 401 
29 O J p 622 note 70 
Obstruction of untiaveled part sec 
supra § 218 

36 I’a —Calder v Chapman, 8 Pa 
52’ 

29 CJ p 622 note 71 

37. I'a —Commonwealth v Mc- 

Nau^fher, 18 A 934. 131 Pa 65 

29 C r p 622 note 72 

38. Al.i Still V Lovelady, 117 So 
4M, 2 s Ala 19 

29 C J p 622 note 74 

Relative damagre 

In suit to enjoin obstruction of 
puldic hl^-hways based on claim of 
Krant from owner, relative amount 
of damage caused by road to de¬ 
fendants and txpense of anc»ther road 
to plaintitl are iricbvant—Nicolss 
V GrassU, 2b7 P 196, 83 Gobi 536 

39. Pa—Commonwealth v Northern 
Cent R Co, 7 I*a Super 234 

29 CJ p 622 note 75 

40. Okl—State v Friai, 26 P 2d 620, 
165 Ukl 14.5 

29 C’ I p 622 note 76 

41. Ky—Commonwealth v. Prall, 
139 S VV 798, 144 Ky 677. 
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42. Iowa— Milbr v Schenck, 4,3 N 
W 22.5, 78 Iowa 372 

29 CJ p 622 note 78 

43. Ark—Sullivant v Clements, 24 
SW2d 320, 180 Ark 1107 

29 CJ p 622 note 79 
€k>UBent to nss 

Ovvmr of allcj^ed public road hav¬ 
ing expressly fonsenti'd to use was 
bound to show that somethin^: occur¬ 
red to terminate use before obstruct- 
inK’ It —Sullivant v Clements, supra 
44 Kv—Golden v Louisvilb Ar N 
R Co, 14 SVV2d 179, 228 Ky 134 

45. SC—State v Allen, 96 SK 401, 
110 SC 278 

29 CJ p 622 note 81 

46. Miss—Mississippi Power Co v 
Sellers, 133 So .59 4, 160 Miss 512 

Neb —World Realty Co v Cltv of 
Omaha, 203 N W 574, 113 Neb .196, 
40 AL.R 1313 

Okl —Yunker v State, 7 P 2d 916, 63 
Ok] Cr 82 

SC—Slate V Hughes, 145 SE 297, 
147 SC 452 
29 CJ p 622 note 82 

Pipe line 

Statute was not intended absolute¬ 
ly to prohibit pipe Iin^* above high¬ 
way, it reasonably elevated, and if 
permit was obtained, re.*jpecting like- 
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by the municipality in which the road lies.^*^ Such 
authority, however, must be strictly construed^® and 
cannot lawfully be exercised m such a manner as to 
constitute a source of danger to the public,or 
prevent the ordinary use of the highway. 

Highway officers have no power to surrender the 
use of the highway for private purposes,®^ or to au¬ 


thorize a nuisance on the highway.®^ If the public 
authorities, in authorizing an obstruction, exceed 
their powers, such obstruction will be illegal nor 
can an illegal obstruction be justified by matters oc¬ 
curring thereafter and subsequent to the commence¬ 
ment of a prosecution therefor Although a dam 
authorized by the legislature is not a public nuisance 
for which indictment or injunction will he, a county 


llhood of obtaJnlns: statutory permit, 
If requested, maintenance of pipe 
line twelve and one half feet above 
highway for seventeen years without 
protest or accident conclusively 
showed that elevation was reason¬ 
ably sufficient —Rosavillc Commer¬ 
cial Alcohol Corporation v Dennis 
Sheen Transfer Co, 13S So 183, 18 
I^aApp 725 

Opening' without approval 

The word “town,’* as used In a 
statute requiring written permission 
from the department of public works 
to make openings in a stale highway 
but permitting town to dig up state 
highway without the department's 
approval in case of immediate nec¬ 
essity, includes "citv”—Sloper v 
City of Quincy, 16 N E 2d 14. 301 
Mass 20 
Eltook driveway 

Allegations of answer in action to 
enjoin obstruction of road across de¬ 
fendant’s stock-raising homestead, 
that stock driveway established pur¬ 
suant to statute was in lieu of all 
routes or trails previously used in 
vicinity of defendant’s lands, stated 
good defense —Hozman v Allen, 68 
P 2d 440, 100 Colo 603 
Statute held not to afford authority 
for ohetruotlon 

Kv—Illinois Cent R Co v Ward, 
35 SW2d 863, 237 Ky 478 
Wis—Town of Marlon v Southern 
Wisconsin Power Co, 208 NW 
602, 189 Wis 499 

47 - Cal—Jones v Hedges, 12 P 2d 
in, 123 CalApp 742 
20 CJ p 622 note 83 
Delegation by legislature 
The legislature* has the power of 
control over encroachments into or 
over public highways, from house 
line to house line, and this control 
mav he delegated to municipalities 
—Commonwealth v Trimmer, 63 
DauphCo, Pa, 91, 34 Mun L R 37 
County court 

(1) County court alone had juris¬ 
diction to permit gates across county 
road, notwithstanding suit to prevent 
such obstruction was previously 
commenced in circuit court—Mack v 
Deavell, 47 S W 2d 1067, 243 Ky 275 

(2) Under some statutes, the coun¬ 
ty court is without Jurisdiction, pow¬ 
er, or authority to regulate, control, 
or designate the location of service 
utilities on state highways, and such 
power IS vested in the state highway 


commission —Postal Telegraph Co v 
State Highway Commission, D C Or , 
276 F 958 

Parson doing road work under law¬ 
ful permit has right to use road in 
performance of his contract, he is 
not a tiespasser and is chargeable 
with negligence only—Jones v 
Hedges. 12 P 2d 111, 123 CalApp 742 
Construction of now way 

Where dam constructed by power 
company under D 1907 c 189 caused 
flooding of portion of town road, 
agreement between power company 
and town, pursuant to which power 
company constructed new causeway 
above high-water mark, according to 
speciflcations furnished by town and 
acceptable to it, was held valid, and 
a dlschaige of company from further 
liability—Town of Dekorra v Wis¬ 
consin River Power Co, 205 NW 
423, 188 Wis 501 

48 . Wis —Town of Marion v South¬ 
ern Wisconsin Power Co , 208 N W 
692, 189 Wis 499 
29 CJ p 622 note 84 
Operation of dam 

legislative Intent to relieve power 
company from liability for damage 
to highways by operation of dam 
will not be inferred, unless it is nec¬ 
essary implication of words and pur- 
I)Ose of grant —Town of Marion v 
Southern Wisconsin Power Co, su¬ 
pra 

Date obetmetion authorised 

County court order permitting 
gates was effective only from date 
thereof—Mack v Deavell, 47 S W 2d 
1067, 243 Ky 275 
Alienation of way 

One who encroaches on a public 
wav is chargfcible with knowledge 
that the wav belongs to the public, 
and that the local authorities can 
neither directly nor indirectly alien 
the way —U S Gypsum Co v Chris¬ 
tenson, 197 N W 497, 226 Mich 347 

49 N J —Adams v Atlantic City 
Electric Co, 199 A 27, 120 NJLaw 
357 

29 C J p 622 note 85 
A permit of state highway commie- 
eion cannot authorize the construc¬ 
tion and maintenance or. highway of 
a structure dangerous to ordinary 
travel —Adams v Atlantic City Elec¬ 
tric Co , supra 
Public nuleanoe 

The legislature cannot vest county 
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authorities with power to permit the 
installation of a structure in a pub¬ 
lic highway which amounts to a pub¬ 
lic nuisance—Sharp v Chicago, B & 
Q R Co, 193 NW 160, 110 Neb 34 
6<^ SC—Powell v Spartanburg 
County, 134 SE 367, 136 SC 371 
29 C J p 622 note 86 
County onttlng off portion of high, 
way in course of straightening and 
eliminating grade crossing is not au- 
Ihoilzed to close eithe" end of old 
road so cut off, thereby depriving 
owners of property on it from using 
It In reaching new portion in either 
direction—Powell v. Spartanburg 
County, supra 
Discrimination 

Ordinance of state highway com¬ 
mission which prohibits obstruction 
except by permission of commision 
IS not invalid as enabling commission 
to discriminate between property 
owners—North Carolina State High¬ 
way ('•ommission v. Young, 168 S E 
91, 200 NC 603 

51. NY—Driggs v Phillips, 8 N 
E 514. 103 N y 77 

29 CJ p 622 note 87 

52. Mich —U S Gypsum Co v 

Christenson, 197 NW 497, 226 

Mich 347 

NY—Town of Mt Pleasant v City 
of New York, 191 NYS 741, 199 
App Div 315 
29 C J p 622 note 88 

53. Fla —Dade County v Snyder, 
101 So 185, 140 Fla 135 

Wash—State v Camp Lewis Service 
& Garage Co, 224 P 584, 129 

Wash 166 

29 C J p 623 note 89 

Improper asBiunption of authority 

(1) Where only the hoard of coun¬ 
ty commissioners is authorized to 
change and discontinue roads, single 
member of board has no aulhontv to 
permit one to close road and obstruct 
highway—Dade County v Snyder, 
191 So 186, 140 Fla 135 

(2) Permit under ordinance au¬ 
thorizing making of speech in high¬ 
way afforded defendant no protec¬ 
tion for obstructing highway in this 
manner since it was beyond ordi¬ 
nance making power —Common¬ 
wealth V Surrldge, 164 N B 480, 266 
Mass 425, 62 A L R 402 

54. Okl —Duncan v State, 181 P. 
736. 16 OklCr 176. 

29 CJ p 623 note 90. 
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whose highway is flooded may nevertheless sue for 
damages.®® 

Prescriptive right. No right to maintain an en¬ 
croachment on or obstruction in a highway by an 
individual can be gamed by mere lapse of time, and 
acquiescence,®® unless by statute,®'^ and a statute 
under which an individual may acquire such a right 
will be strictly construed.®® 

§ 221. Persons Liable 

Anyone who causes or permits an obstruction to be 
placed on a public highway or who maintains an ob¬ 
struction placed there by someone else Is liable therefor. 

Anyone who causes or permits an obstruction to 
be placed on a public highway,®® or who maintains 
an obstruction placed there by someone else,®® is li¬ 
able therefor Thus the owner is liable where a 
contractor abandons a contract to move a building 
or material and leaves it in the road,®^ and a land- 
owner is similarly liable for the acts of his li¬ 
censee ®® So one may be guilty of obstructing a 
highway where he orders or consents to the felling 
of timber on his property which falls so as to ob¬ 
struct the highway, and he makes no attempt to re¬ 


move such obstruction One cannot, however, ex¬ 
cuse his obstruction of the highway by showing that 
the person who owned the particular articles told 
him to place them in the highway.®^ 

Corporations are liable in the same manner as 
natural persons,®® and a township may itself be lia¬ 
ble ®® 

§ 222. Remedies 

The legialature may provide remedies for the re¬ 
moval of obstructions on highways but generally such 
remedies are the concern of the public authorities and 
may not be exercised by private Individuals unless they 
suffer special injury to their rights not common to the 
public. 

The legislature may validly require the removal 
of obstructions and encroachments on highways and 
provide remedies for carrying out such object ®'^ 
As a general rule, the unlawful obstruction of a 
public highway is a matter for the public authori¬ 
ties and not a matter of which private individuals 
may complain unless they suffer some direct and 
special injury to their rights, not common to the 
public ®® 


55. sc—Edgefield County v Geor- 
gia-Carolina Power Co, 88 S E 

801, 104 SC 311 

Wis —Town of Marion v Southern 
Wisconsin I’ower Co, 208 N W 

692. 189 Wis 499 

56w Ala—Alabama Great Southern 
R Co V Denton, 196 So 218, 239 
Ala 301 

Colo—Nicolas V Grassle, 267 P 196, 
83 Colo 536 

lo^va—Richardson v Derry, 284 N 
W 82, 226 Iowa 178 
Ky—Rreedlng v Bentley, 10 S W 2d 
842. 226 Kv 238 

Md—Huebschmann v Grand Co, 172 
A 227, 166 Md 616 
Ohio —Lane v Kennedy 13 Ohio St 
4 2 

29 C J p 623 note 92 

Other Btatement of role 

Whtre highway was established 
with a legal width, encroachments 
thtreon by adjoining landowners, re¬ 
gardless of lime highway was so oc¬ 
cupied, did not give party so en¬ 
croaching any right within limit of 
highway, either through doctrine of 
estoppel, la<*hes, or adverse posses¬ 
sion —Dickson V Davis County, 206 
N W 46li, 201 Iowa 741 
Zioa« Inmukterial 

Public must be allowed to resume 
Its rights at any distance of time 
disregarding loss to those who have 
appropriated and erected impiove- 
rnents on public highway—Cline v 
State Highway Commission, 141 A 
677, 6 NJMisc 331 
Th» purpose of statute providing 
that an occupant cannot acquire title 


to a public way by adverse posses¬ 
sion after a certain date and that 
any obstructions encroaching on the 
way should be removed on written 
notice was to prevent an abutting 
owner from cm reaching on a public 
way—Henry v City of Melrose, 23 
NE2d 110, 304 Mass 205 

57. Me —Farnswoi th v. Rockland, 22 
A 394, 83 Me 608 

29 CJ p 623 note 93 

58. Me—Fainswoith v Rockland, 
supia 

59. Aik—Sullivant v Clements, 24 
SW2d 320, 180 Ark 1107 

N J —Howard v Lehigh Valley R 
Co. 150 A 356. 106 N J Law, 466, 
reversing 146 A 587, 7 N J Misc 
581 

29 CJ p 623 note 96 
Liability for injuries to travelers sec 
infra S§ 248-253 

Bstoppel 

One who participated as a marker 
in the establishment of a road, and 
who leased lands that weie acces¬ 
sible by means of the use of the road, 
IS estopped from asserting a right to 
obstruct the road—Tavlor v Betts 
Naval Stores Co, 91 So 126, 83 Fla 
242 

Closiugr of road 

Propel tv owner’s right to have 
road opened is against road board 
and police jury closing road—Dyer 
v Alexander, 5 La App 633 

60. NJ,—Gainfoit v 229 Raritan 
Avenue Corpoiation, 22 A 2d 893, 

‘ 127 N J Law 409 
29 CJ p 623 note 97. 
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61. N Y —Lawton v Olmstead, 68 
NYS 36, 40 AppDlv 544 

29 CJ p 623 note 98 

62. Mass—Rockport v Rockport 
Granite Co , 68 N E 1017, 177 Mass 
246, 61 LR A 779 

63. Ark—Sanders v. State, 18 Ark 
198 

Ohio —Nagle v Brown, 37 Ohio St 
7 

64. NY —McDermott v. Conley, 11 
NYS 403 

65. Mass—Rockport v Rockport 
Granite Co, 58 NE 1017, 177 Mass 
246, 61 LR A 779 

29 C J p 623 note 3 

66. Pa—Lamb v Pike Tp, 64 A. 
671, 215 Pa 516 

Injuries to tra\plers from defects or 
obstructions see infra 5 250 

67. Ky—Commonwealth v Watson, 
3 SW2d 1077, 223 Ky 427, 58 A 
LR 212 

Alternative remedies 

Statute was held to provide alter¬ 
native methods for removal of ob¬ 
structions on highway by highwav 
surveyor—.larvls v lown of Clare¬ 
mont. 130 A 747. 83 N H 176 

68. US—Carolina Po>\er & Light 

Co v South Carolinx Public Serv- 
l<e Authority. CCA SC, 94 F 3d 
520, affirming, D C , 20 F Supp 854 
certioian denied 58 S Ct 1048, 304 
US 578, 82 LEd 1541, South 

("arolina Power Co v South Caro¬ 
lina Public Service Authority, 68 
set 1048, 304 US 578, 82 LEd. 
1641, and South Carolina Electric 
& Gas Co V. South Carolina Public 
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§ 223. -Actions and Proceedings to Com¬ 

pel Removal in General 

When authorized by etatute, the removal of an ob¬ 
struction may be pought In a civil action or proceeding 
maintained by a public officer or by an individual In¬ 
juriously affected, such a proceeding should include 
proper notice to parties interested, and should be tried 
on sufficient pleadings and on competent and sufficient 
evidence, and the decision reached is subject to proper 
review. 

When authorized by statute, a civil action lies to 
compel the removal of obstructions m a hig:hway 
Such action may be brought by the proper officer 
acting for the state, county, or miinicipalit}' having 
rights in the highway, or in a proper case by in¬ 


dividuals injuriously affected Ejectment by a 
township will he against those encroaching on a 
highway *^2 

In a number of jurisdictions the statutes provide 
for special proceedings of a summary nature,73 
where the location of a highway is not in ques¬ 
tion 

Proceedings to compel removal of obstructions 
should include proper notice to parties interested,76 
should be tried by the tribunal appointed by stat¬ 
ute,76 on sufficient pleadings,7? describing the ob¬ 
struction and its location,78 and on competcnt76 and 


Service Authority, 58 S tU 1049 
aoi ITS 578, 82 L. Kd 1541 
Fla—Marion County v Kav , 14 4 So 
845, 107 Fla 124 

69. Ala -Puller v Knight, 2 So 2d 
605, 241 Ala 257. 115 A L, R 760 
Cal—Aveiill v Suyienor Court in 
and for Madera Countv, 73 1’ 2d 
1247, 21 CHlApp2d 621 
l*a—Lionhart v Wright 1.1,1 A 4 95 
286 I’a 351—Summcrhill liorough 
V Sh( rlune, 88 P*i Super 419, rt- 
versing 7 Dist ^ Co 389 
29 C J p 623 not* 6 

Remedies, of abutting owner's see su¬ 
pra § 14.1 

Mand imus to compel removal of ob- 
stTuction sec the C J ,S title Man¬ 
damus § 179, also 38 CJ p 755 
nol( s 91-1 

Removal of obstructions from city 
slreits see the CJS title Munui- 
pril Corporations 1751-1751, also 
44 CJ p 1015 note .18-1022 not* 
52 

'‘Th(‘ unlawful obstruction of a 
public highwHv IS a public nuisance 
that may be redressed by approt>rid1e 
judi< till proceedings at the suit of 
proper governmental authorities"— 
Marion (\nintv v Ray, 144 Ko 845, 
846. 107 Fla 124 
Title to road 

County rnav try question of Its 
lille to rf»ad in a< tion to abate ol»- 
structions therein as public nuis¬ 
ance—Okanogan County v Johnson, 
287 P 15, 156 Wash 515 

SCtmlclpalltieB have power to main¬ 
tain suih actions at law or in equity 
as may be appropriate to prevc'nt 
and abate nuisan<es obstructing 
highways or rendering them useless 
—Standard Oil Co v Commonwealth 
109 S E 316, 131 Va 830 

TO. Ill — Stoph('ns V Chuago, B * 
Q It Co. 115 NE 68 30.1 Ill 49 
reversing 217 111 App 1 
Kan — State Highway C'ommission of 
Kansas v l‘uskarich, 83 P 2d 132, 
148 Knn 388 
29 C J p 623 note 7 
ZmpalmieiLt of oommoii right 

Where common or public right. 


s’uh as uHc of a highway, has been 
invaded or impaired, private injury 
r>i(‘rges in common nuisance and in¬ 
jury to all clli/ens, and thc» right is 
t 1 he Vindicated at law by public 
prostcution, and in equity by infor¬ 
mation by atlornc V gmeral, or otlier 
• 'the er of < c»mmonweallh—Warner v 
City of Taunton. 148 NE 377. 253 
Mass 116 

Highway commission 

Kan—State Highway Commission of 
Kansas v Puskanch, 83 P 2d 132, 
148 Kan 388 

District attorney 

Cal—Avcuill \ Superior Court In 
and for Madera County, 7.1 2d 
1247, 23 CalApp2cl 621—People v 
Power, 175 P 803. 38 Cal App 181 
Superintendent of public works 
Unles,s private road across a state 
highway is constructed under condi¬ 
tions prescribed by superintendent 
of bighuavs person constr in ting such 
road IS sulijcct to a fine and removal 
of private ruad bv superintc'ndenl on 
petition to county or supreme court 
—Delaware (\>unlv v Wakernan, 6 N 
TS 2d 160. 168 Misc 644 

71. Conn— Tress y Pivorotto, 111 A 
35, 101 (’’onn 189 

necessity of special damage 

VN'here common or public right 
which th«' laople gcnerallv ni.iv exer- 
< IsG and enjov such as use of high- 
WciNs, li.is be« n invad<*cl or impaiied, 
rnrre clcpiivation or oi^struition of 
such iisf affecting all p(*rsons alike, 
hut not causing spec lal or pc'culinr 
damage to anvone, docs not furnish 
valid < ail St of action to an individ¬ 
ual--Warner V City of Taunton, 148 
NE 377, 25 1 Mass 116 

72. NI—Riverside Tp v Penns>l- 
vania R Co , 66 A 433 74 N J Law 
476 

73. Kan —Chnput v Pemars, 243 P 
311, 120 Kan 273, rehearing denied 
244 I* 1042. 120 Kan 612 

Va —Tower v Farrar. 135 SE 811. 

146 Va 211 
29 C .1 p 623 note 10 
Squipmeut used in transporting 
coal otrer road was not subject to 
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summary destruction, where trans¬ 
portation was not nuisance per so — 
Clay County Court v Adams, 165 
S E 1 74. 109 W Va 421 
Court may not control discretion 
of town board in determining, in 
statutory proc'eeding, wh.it hedges 
and trees shall be cut down within 
township highwny limits—Wagner 
V Town Board of Carlos Tp , 235 N 
W 27, 182 Minn B7l—lliwtll v. 

Township of Carlos, 225 N W 296, 
177 Minn 172 

74. Mieh —CroBory v Knight. 14 N 
W 700 50 Mich 61 

29 C .1 p 624 note 11 

75. NJ—State v Pierson. 37 N 7, 
Law 216—VantJll)Uigh v Shann, 24 
N T Law 710 

1‘rclnnlnary notice to lemove ob- 
structicui ste infra § 221 

76. NY —Pugsley v. Andert,on, 3 
Wiuid 468 

29 C I p 621 note 13 

77. Cdl—People v Coveil, 62 P 2d 
602, 17 Cal \pp 2cl 627. 

20 C J p 624 note 14 
Bole to show cause 

Statute relative to removal of 
gat.s trom publu load can be tieat- 
cd as part ol supervisors rule to 
show cause in proceeding thrueun- 
d« I—Towel V Farrar, 135 SE 811, 
146 Va 211 

Conformity with judgment 

Judgment opening portion of road 
was ne)t eiioneous as granting dif¬ 
ferent right of way than that plead- 
<‘d and prayed for —Spradley v Hall, 
Tex Civ App, 57 S W 2d 182, denying 
rehearing 54 S W 2d 1064 

78. Cal—People v Power, 176 P. 

80S, 38 Cal App 181 
Allegations held insnfllolent to es¬ 
tablish that alleged obstruction ex¬ 
ist'd within lines of highway as 
originally established—I’eople v. 

Covell, 62 P 2d 602, 17 Cal App 2d 627 

79. Tex—Saunders v Zumwalt. Civ. 
App. 62 S W 2d 955, error dis¬ 
missed 

29 C J. p 624 note 16. 
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sufficient®® evidence. The findings should be spe¬ 
cific,and will be binding on the parlies ®2 

The decision as to removal may usually be re¬ 
viewed by appeal®® or by certiorari ®^ The allow¬ 
ance of costs IS generally a matter of statutory reg¬ 
ulation ®^ 

§ 224. - Preliminary Notice or Order to 

Remove 

Under statutes governing proceedings by officers, It 
IS required, in cases covered by the statute, that the 
person creating the obstruction be given proper and suf¬ 
ficient preliminary notice or order to remove the ob¬ 
struction before action may be instituted against him for 
removal, or to recover a penalty, or before indictment or 
summary removal 

The statute, in providing for proceedings by the 
officers, frequently requires a preliminary notice or 
order to the person creating the obstruction, re¬ 
quiring him to remove it Such notice may be 
nccess.iry before action for removal,®'^ or to re- 
co\er a penalty,®® or before indictment®® oi sum¬ 
mary removal 

However, the requirement is limited to the cases 
covered by the statute, and under the circumstances 
of the p*irticular case notice has been held unneces- 


sary®^ before summary removal,®® indictment,®® or 
suit to remove,®^ or before an action for a penal¬ 
ty.®® 

The order or notice to remove obstructions in 
highways should be issued by the proper court®® 
and served on the party interested,®’^ and must be in 
the form required by statute,®® containing a specific 
description of the encroachment,®® stating the legal 
width of the highway,^ allowing a proper length of 
time for removal,^ and ordei ing the removal to be 
made at the proper time ® However, the fact that 
the notice is not sufficiently definite will not, it 
seems, make the highway officer removing an ob¬ 
struction a trespasser ^ 

§ 225. - Summary Removal without Le¬ 

gal Formality 

As a general rule, public highway authorities have 
power to effect the summary removal of obstructions, 
and their decision that a structure is a nuisance is or¬ 
dinarily conclusive, although they are liable for an 
abuse of authority A traveler actually hindered, or one 
specially injured, may personally remove an obstruction, 
but decisions differ as to whether one not specially in¬ 
jured may personally abate an obstruction 

Highway officers or other jiuhlic authorities whose 
duty It is to keep highways in rcjiair and free from 


80 Cal —T’ooplf* V rovell, 62 V 2d 
f.OJ 17 (^*il 2d 627 

T(*x—Saiindc'Ts \ Zumwalt Tiv App , 
62 S W 2d 965, frror dismissed 
Va—Tower v Farrar, 115 SF 811, 
IIG Va 211 

Wis --Town ot Iliistisford v Knuth, 
200 NAV 687, 100 Wis 405 
20 C J p 621 note 17 
Order held authorized 

Fa( t Ui.il siKnboard obstructed 
vif w til TciilToad and hJghwa\ cross¬ 
ing of trainmi'n and travtbus au- 
thori7od Older requiiinR innoval 
Ihireof—riibbons v Missouri, K & 
T R C’o 285 I’ 1040. 142 Okl 146 
State’s ownership of highway held 
sufflclently proved 

Wash—Stale' v Camp Rewis Sirvjtt 
CaraKc Co. 224 1’ 584, 129 Wash 
166 

Svldence held InsnUlcient to support 
Judgment 

Cal -Reople V Coveil, 62 1’2d 002, 17 
Cal App 2d 627 

81 Mich—(Irci^ory v Knight, 14 N 
AV 700, 50 Mich 61 

29 CJ p 624 note 18 

82. N J —Amerman v Rriggs, 11 A 
423, 50 NJLaw 114 

29 CJ p 624 note 19 

83. Cal —Hall v Kauffman, 39 P 
756, 106 Cal 451 

29 C J p 624 note 20 

84. NJ—-Darby v Nash, 18 A 682, 
52 NJLaw 127 

29 C J p 624 note 21. 


85. Mich—Gregory v Knight, 14 N 
\A^ 700. 50 Mi(h 61 

20 C ) p 624 note 22 

Taxing costs equally between par¬ 
ties in suit involving di'fendants' 
ni,hl to (lose public road was not 
ebuse of discretion—Spi'm er v 
Johns, 21 SAV2d 961, 180 Ark 441 

86. Iowa—H.irbachtck v Moorland 
Telephone Co , 226 N VV 171, 208 
Tow^a 552 

20 C J p 624 note 23 

87. Mith—Tie 'nianc v Krugi'r, 42 
N \V 080 75 Mirh 561 

20 C T J) 624 note 24 

88. Til — Seidsfhlag V Antioch 60 N 
K 940, 207 III 280 affirming 100 
Ill App 201 

29 C T p 624 note 25 

89. Va --Maitin v Commonwealth, 
165 SE 4 25, 159 Va 894 

20 C J p 621 note 26 

90. Iowa — Haibathe<k v Mciorland 
Telephone Co, 226 N AV. 171, 208 
Iowa 552 

29 C 1 p 624 note 27 

91. A\is—Minetal I’oint v Keuly, 
3 60 N W 63, 3 04 Wis 351 

29 CJ p 024 note 28 

92. Mich —De Boer v Adams, 124 N 
W 540, 169 Mich 560 

29 C J p 024 note 29 

93. Mo —State v Craig, 79 Mo App 
432 

l*a—Kelly v Commonwealth, 11 
Serg & R 346 
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94. Ind—Epb r v Nirnan, 5 Ind 469 

95. Ill—Si'idschlag v Antioch 60 
N K 049 207 111 280. affirming 109 
Ill App 201 

29 CJ p 624 note 32 

96. Kv —Churchill v Cornmon- 
weilth TlMon 333 

97. Tow a—HarbachciK \ Moorland 
Telephone ('o , 220 N AV 3 71. 208 
Iowa 552 

20 C T p 625 note 34 
Service of notice by registered moll 

on landow ntr to remo\ e fence from 
highway was insufticunt and inef¬ 
fective w'hcrt statute rcciuircd per¬ 
sonal s(r\ice—H.irbdchc'ck \ Moor¬ 
land Telephone Co. 226 NW 171, 
208 low^a 552 

98. Kan —Chaput v Demars, 244 P 

1042, 120 Kan 612, dc'nying re- 

heanriR 2 13 I’ 311. 120 Kan 273 

20 C I p 625 note* 35 

99. Kan —Chaput v Demars, supra. 
20 C J p 625 note 36 
Description held sufficient 

K.in— Chaput v Demars, supra 

1. NY—Cook V Covil, 18 Hun 288. 
20 C J p 626 note 37 

2. Iowa—(\)ok V Ga>Jc)rd, 59 N W. 
30, 01 Iowa 219 

29 C J p 625 note 38 

3. Wis—Mineral Point v Kealy, 160 
N W 63, 164 Wis 351 

29 CJ p 655 note 39 

4 . NY — Hathaway v Jenks, 22 
N Y S 421, 67 Hun 289 
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obstructions have authority under their general 
powers or by express statutory provisions summarily 
to remove obstructions,® notwithstanding the statute 
gives a remedy by action for a penalty ® However, 
such authority docs not exist where the road is not 
open and legal,^ or where the obstruction is not a 
nuisance * 

While the decision of highway officers that a 
structure is an obstruction is generally conclusive,® 
nevertheless they are liable for an abuse of authori¬ 
ty or wanton acts in the exercise thereof Such 
liability will not attach, however, to the person who 
notified the offiLcr to icmove the obstruction, but did 
not participate in its actual removal 

Statutes sometimes pi ovule that, on receiving no¬ 
tice to remove, the landowner may prevent sum¬ 
mary action by serving on the road officers a notice 
of his claim of right ,^2 1,^1 failure to give the no¬ 


tice will not estop the owner from setting up his ti¬ 
tle ^3 

By private person, A traveler actually hindered 
may personally remove an obstruction in a high- 
way,^^ as may anyone else if specially injured,^® 
but It IS a condition to the exercise of the right that 
the removal does not involve a breach of the peace, 
and that due care is exercised in effecting the re¬ 
moval 

It has been held, on the other hand, that a pri¬ 
vate citizen not impeded in his pi ogress traveling 
on the highway and not showing any special interest 
or injuiy may not personally abate an obstruction 
In such ciiciimstanccs, the statutory remedy must be 
followed, and an individual has no right to take the 
law into his own hands However, there arc cas¬ 
es which uphold the doctrine that special damage is 
not necessary to permit one to remove an obstruc- 


5 . Kan—National SIpn Co v Board 
of Com’rs of DoiJKlfi*^ County, 26( 
P 927, 12fi Kan 81—Chaput v 
Demars. 243 P 311, 120 Kan 271 
rehearmK dcnlod 244 P 1042, 120 
Kan 612 

NH —Jarvia v Town of Claremont, 
139 A 747. 83 NH 176 
NY—Bolton V State, 4 N Y S 2d 63 
64, 107 Miflo 444, citing Corpus 
Juris. 

Pa —Orton v Dalrymple, 92 Pa 
Super 336—Shryock v Bower Mo¬ 
rion Tp, 21 I*a.Dist & Co 411 — 
In re Roadside in Lower Swalaia 
Tp, Dauphin County, 63 Dauph 
Co 236 

20 CJ p C25 note 43 
Noct,ssily of notice to remove see su¬ 
pra S 224, 

Duty 

Where highway fences of abutting 
owner project into highway, county 
ofllclals arc charged with duly of re¬ 
moving such obstructions theielroni 
—Richardson v Derry, 284 NW 82, 
226 Iowa 178 
Trespass 

Tlic entry by state highway de¬ 
partment employee on private piop- 
erty for the purpose of roinoving a 
detective tree which oonstitut('d a 
hazaid to traffic on a publu higliway 
would not be a “trespass"—Inabinett 
V Slate Highway Department, 12 S 
E 2d 848, lOG S C 117. 

NscessitieB of case 

The power of superintendent of 
public works to remtivo obstiuctlon 
from state highway is ordinarily 
confined to doing only what necessi¬ 
ties of case Justify—Bolton v Stat«‘, 
4 NYS2d 63. 167 Misc 444. 

6 . Ky —Hurst v. Cassiday, 6 Ky L 
771. 

NY—Cook V Harris, 61 NY 448 

7 . Pa—Brake v Crider, 107 Pa. 210 
29 C.J. p 625 note 46. 


Existence and ligalitv of highway 
generally .see .supra § 219 

Peudlug appeal 

Where county had obtained Judg¬ 
ment vesting title to hind thcriin 
for public road, from which judg¬ 
ment landowner had appealed, an cv 
larie order of comniissioru rs' <ourt 
clireiting .sheriff to tear down f< nees 
and barns on land in controversy and 
open road, without process on judg¬ 
ment was not authorized—Mooic v 
M« Lonnan County, Tex Civ App , 276 
aw 478 

8. Wis—Konkel v P< 11a, 99 NW 
463 122 AVIS 143 

29 CJ p 625 note 46 

9. M.iss —Bay State Brick Co v 
Fosl*>r, 11.6 Mass 431 

Okl - Palillo v Moore Bros Ice & 
Milling Co, 73 r2d 842, 181 Okl 
318 

10 Okl —Patlllo V Moore Bros Ice 
& Milling (^o, supra, 

29 C J p bJ5 note 48 
Negligent removal of tank 

Whole oflict r chaiged with duty 
of removing oi»^.li iictions on highway 
h.id t.ank oiist 1 ui ling highwav moved 
by use of pry iiohs. so that tank 
loll id over into ditch and was dum- 
ag«'d, he was li ible to owner of lank 
— I’atillo v Moore liios Ice &. Mill¬ 
ing Co , supra 
Ifiahllity not estahlished 

TJie stall was not liable for al¬ 
leged wrongful destruction of hou.se 
l)y state emj>loyceM in course of re¬ 
moving It liom state highway where 
evidciife did not establish that It 
would have been feasible to construct 
di'tour into adjoining bank or that 
euuipment was avctilable to move 
house or to cut it into sections so 
that It t ould have been leassc milled 
after removal — Bolton v State, 4 N 
YS 2d 63, 167 Mist 444 
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11. Pa—Crouse v Miller, 19 Pa 
Super 384 

12. Mich—Osborn v Longsduff, 37 
NW 923, 70 Mich 127 

29 C J p 620 note 60 

13. Conn—Brownell v Palmer, 22 
Conn 107 

NY—Borries v Horton 10 Hun 139 

14i. Ky—Shaheen v Dorsey, 270 S 
W 4.62 208 Kv 89 
Utah—Muir v Kav, 244 P 901, 906, 
06 Utah 650, quoting Corpus Jnris. 
29 C J p 620 note 63 

15. Utah—Muir v Kav, supra, quot¬ 
ing Corpus Juris. 

29 CJ p 626 note 64 

16. Utah—Muir v Kay, 244 P 901, 
66 Utah 650 

17. Utah—Muir v Kay, 244 P 901, 
906, GO Utah 650, quoting Corpus 
Juris. 

29 C J p 026 note 65 

18. Utali—Muir v Kay, 244 P 901, 
906, 00 Utah .6,50, quoting Corpus 
Juris. 

29 CJ p 626 note 58 

“There are cirt umstaiices where at 
common law a private subject had 
the light to abate a public nuisance 
in a public higliwav . but, 

unless the private subject had occa¬ 
sion to make use of the highwav or 
jf the obstiuclion did not impede his 
progriss traveling on the highway, 
he was required to leave the public 
injury to be redressed by the public 
authorities It w^as the existence 
of an emergency which justified in¬ 
terference by tlie individual, and the 
right of a piivate citizen to abate 
the obstruction or encroachment wais 
limited by the ncces‘*ities of the 
lase”—Muir v. Kay, 244 P, 901, 906, 
66 Utah 550. 
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tion,i® and which hold that a statute providing for 
removal of obstructions by the highway officers is 
merely cumulative, and does not prevent their re¬ 
moval by an individual.^O 

§ 226. - Injunction in General 

a. In general 
b By private person 

a. In General 

On suit by the proper public authority, Injunction 
will commonly He to compel the removal of an unauthor¬ 
ized obstruction from a legally existing public highway 
on showing special damage, an irreparable injury, and 
the nonexistence of an adequate remedy at law; in 
a proper case, injunction will also lie to restrain the un¬ 
lawful removal of an alleged obstruction or encroach¬ 
ment. 

Injunction will commonly lie to compel the re¬ 
moval of an obstruction^! from a legally existing 
public highway, on showing special damage,23 an 
irreparable injury,24 and the nonexistence of an ad¬ 


equate remedy at law,*5 although in some cases in¬ 
junction has been held to be a cumulative remedy.*® 
However, the court cannot restrain the maintenance 
of an obstruction authorized by statute Where an 
injunction has issued, further litigation in respect 
of the public rights may be enjoined.** 

The rule applicable to nuisances generally, that 
when the question of right is not clear it must usu¬ 
ally be first established at law before a resort to eq¬ 
uity, see the C J S title Nuisances § 117, also 46 C J. 
p 773 note 25-p 775 note 54, applies in suits to en¬ 
join obstructions in highways,** unless there is some 
statutory provision to the contrary.** 

Who may sue The suit for injunction may be 
brought at the instance of the public authority 
chaigcd with the power and duty to establish and 
maintain public highways,*! or, in a proper case, 
by a private individual specially damaged by the ob¬ 
struction, as discussed infra subdivision b of this 
section So suit may be brought on behalf of the 
stale,** either by the attorney general** or by or on 


19. Conn —Hurnham v Hotchkisfa, 
14 Conn 311 

29 C J p 626 note 56 

20 Mich—Neal v Gilmore, 104 N 
W 609, 141 Mich 619 

29 C J p 626 note 67 

21. US —Lamp v Irvine, D C Md , 
41 FSupp 685 

Ala—Alabama Great Southern R Co 
V Denton. 196 So 218 239 Ala 301 
—Still V Lovelady, 117 So 481, 218 
Ala 19 

Conn—Taylor v Cooke, 164 A 349, 
113 Conn 162 

Fla—Marion County v. Ray, 144 So 
846, 107 Fla 124 

Ill—Ginter-Wardein Co v City of 
Alton, 17 NE2d 976, 370 Ill 101— 
Stephens v Chieago, R At Q R Co , 
136 NE 68. 303 111 49, reversing 
217 IllApp 1 

Md —County Com’rs of Carroll Coun¬ 
ty V Rickell, 126 A 711, 146 Md 
463 

NY—Town of Albion v Rvan, 194 
NYS 261, 201 AppDiv 717—Tovvn 
of Mt Pleasant v City of New 
York, 191 N VS 741, 199 App Div 
315 

Okl —State ex rel State Highway 
Commission v Glllam, 105 P 2d 
773, 188 Okl 10 

Pa—Rorough of Midland v Steuben¬ 
ville, East Liverpool & Beaver 
Valley Traction Co , 150 A 300, 300 
Pa 134—Orton v Dalrymple, 92 
Pa Super 336—Commonwealth ex 
rel Reno v. Smith, 48 Dauph Co 
217 

29 CJ p 626 note 60. 

Defenses generally see supra S 220 

Pieliminary order or notice to re- 
znove obstruction see supra 8 224. 


Doubtful claim 

County suing to compel removal 
of obstiuction in public highway is 
not entitled to relief where its claims 
are> reasonably doubtful —Marlon 
County V Ray, 144 So 845, 107 Fla 
124 

22. Ark—Harrison v Harvey, 160 
S W 2d 758, 202 Ark 486 

29 C.T p 626 note 61 
Existence and legality of highway 
generally see supra § 219 
Docation and width 
County commissioners, before ap¬ 
plying for mandatory injunction 
were not required to have location 
and width of street determined, alle¬ 
gations of bill being positive as to 
location and width of street—Countv 
Com’rs of Carroll County v Rlckcll, 
126 A 711, 146 Md 463 
Where alleged obstmotlon was not 
within limits of highway, Injunction 
will be domed 

Ark—Arkansas State Highway Com¬ 
mission V Anderson, 43 S W 2d 356, 
184 Ark 763. 

RI—Macan v Marandola, 9 A 2d 21, 
63 R I 369 

23. Conn —Taylor v. Cooke, 164 A 
349, 113 Conn 162 

Tenn —Day-Evans Iron Works v 
Louisville Ac N R Co, 32 S W 2d 
1038, 161 Tenn 649 
29 CJ p 626 note 62. 

21. Conn—Taylor v. Cooke, 154 A 
349, 113 Conn 162 
29 CJ p 626 note 63. 

25. Fla—Marion County v. Ray, 144 
So 815, 107 Fla. 124 
Md —Sieling v. Uhl, 153 A. 614, 160 
Md 407 

29 C.J. p 627 note 64. 
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Other statement of rule 

t\)urts of equity are as a rule loath 
to interfere to enjoin encroachments 
on public highways In a proceeding 
by the attorney general, where the 
law makes other remedies available. 
—Wllev v Murray, 196 NW 446, 
225 Mich 170 

26w Iowa—Clayton County v Her- 
wlg, 69 NW 1035, 100 Iowa 631 
29 C J p 627 note 66 
27. Wis—Town of Marlon v South¬ 
ern Wisconsin Power Co, 208 NW 
692 189 Wis 499 

28 W Va—Weston v Ralston, 36 S. 
E 446, 48 WVa 170 

29. N .T —Swinley v Hall, 92 A 686, 
83 N .1 Eq 349 

29 C T p 627 note 67 

30i Wis—Nf'shkoro v. Nest, 66 N. 

W 176, 85 Wis 126 
29 CJ p 627 note 68 

31. Ala—Alabama Great Southern 
R. Co V Denton, 195 So 218, 239 
Ala 301 

Ill —Stephens v Chicago, B & Q R 
I Co, 135 NE 68, 303 Ill. 49. revers¬ 
ing 127 IllApp 1. 

Znterveuiug petition 

Public othcers may be entitled to 
a Judicial determination of the right 
to enjoin interference with a high¬ 
way on an intervening petition as 
well as in an Independent suit — 
Leach v Manhart, 43 P 2d 959, 96 
Colo 397 

32. Okl —State v Friar, 25 P 2d 
620, 166 Okl 146 

29 CJ p 627 note 69 

33. Okl —State v Friar, 26 P 2d 620, 
623, 166 Okl. 146, citing Corpus 
Juris. 
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the relation of the prosecuting attorney of the 
county in which the highway is located ^4 

Such suit may also be brought by a county,al¬ 
though It has been held that county commissioners 
cannot maintain such suit in the absence of statu¬ 
tory authority,*^® especially where the obstruction 
is on a road under the supervision and control of 
some governmental agency other than the county 
The suit may also be brought by a township,^® or 
by road officers,although there is authority to the 
contrary 40 The United States has an interest in 
a highway built with federal aid entitling it to sue 
fur an iiijiinclion 

The removal of oh^t?iictions and encroachments 
may he restrained by injunction where it appears 
that the legal existence of the highway is in doubt, 


or that the obstruction complained of is maintained 
under a valid statute, or that officers are proceeding 
in an unlawful manner 42 

b. By Private Person 

A private individual 1$ entitled to an Injunction 
againat encroachments or obstructions on an existing 
public highway, in a plain case, when, and only when, 
he shows that he has sustained special damage, that 
there is no adequate remedy at law, that Injunction is 
necessary to preserve his rights from irreparable injury, 
and that he is not estopped by his actions from securing 
relief. 

Where a road is shown to be an existing public 
highway,43 a iirivate individual is entitled to an in¬ 
junction against encroachments or obstructions 
thereon when, and only when, lie has sustained spe¬ 
cial damage,'*'* different not merely in degree but in 
kind from that suffered by the pulilic at large 


I’a - A Wishart & Sons Co v KtIp 
U Co. 12K A 7‘iO, 283 Pa 100 
29 C J p 627 noti‘ 70 

34. Pa —A Wishart & Sons Co v 
Kru’ U Co , supra 

29 CJ p 627 nolo 71 

35. Colo~L.<ach v Mnnhart, 43 P 
2d 959, no Colo 397 

Md - County Coin’is of Carroll Coun¬ 
tv V Uukell, 126 A 711, 146 Md 
403 

29 CJ p 627 note 72 

36. Ohio—Trumbull Countv v 
Pennsylvania Co, 24 Ohio Cii Ct 
550 

37. ND—Morton County v HuKhes 
Khutiii Co, 208 NW 108, 53 ND 
74 2 

Ohstractlon on township iroad 

Ohio 'L.OW V Peuhtv, 25 Ohio Cir 
Ct 2 10 

29 CJ p 627 note 74 

38. I'a—Orton v Daliymple, 92 Pa 
Super 3*10 

29 CJ p 627 note 75 

39. Towa- Myeis v Piiest, 123 NW 
013. 145 Iowa 81 

29 J j) 627 note 76 

40 III — Sf« phens v Chicai?o, B. & 
Q Tl Co, 115 NIO 68, 303 Ill 49, 
lev. i^.liiK 217 III App 1 
29 J p 627 note 77 
Town hlg-hway commissioners 

WluK, under statute, authority to 
order Iht* removal of ohst met ions 
from a stale aid road is vested in the 
xjtate hig^hway commission, the state 
hi^hwav engineer, or the county su¬ 
perintendent of hiKhways, the town 
hlKhway conimlsslonei s have no au¬ 
thority to Older such removal — 
Stephens v Chieagro, B At g H Co, 
135 NK 68, 303 Ill 49. reversing 
217 Ill App 1 

41 . U S — Babcock v V S , C C A 
Ind , 9 F 2d 905, moditving, DC, 
U. S. V Babcoc^k, 6 F 2d 160. 


42. Towa —Davelaar v Marion Coun¬ 
ty. 277 NW 744, 224 Iowa 659 

32 C J p 253 notes 34. 35 
Presumptions and evidence 

In such a pioceedins, a statute pro- 
vidinf^ that pioc'oedings by officers 
shall he presumed re#fulaT Is inappli- 
eahle, and the hijthway officers must 
establish their Jurisdiction to estab¬ 
lish the hiprhvvay, hut, if thev do so, 
the suit should he dismissed evi¬ 
dence held to establish location of 
ft ru e as within ltf?al width of higrh- 
wav —Davelaar v Marion County, 
277 NW 744. 224 Iowa 659 
Instructions held proper 
Ca—Hyde v Chappell, 22 S E 2d 313 

43. Mo — Mavo v S< humer, App , 
256 S W 519—Borders V Glenn 
Apj), 212 S W 1062, transferred, 
set, Sup . 226 S W 915 

29 J p 627 note 81 
Suit by abuttint; ow-ner see supra § 
143 

Existence and lef,ality of hijfhway 
Keiierally sc'e supra § 219 
Where changre of location of hlg‘h. 
way is proptily etfected In accord¬ 
ance with statute, obsti action of dis¬ 
continued highway will not i>e en¬ 
joined—Jones V Kudd, 92 S W 2d 


811, 

26.3 

Kj 

552 

44. 

IT S 

—C 

tirolina Pe^wer A: I-ight 

Co 

v 

South Caiollna I’ublii Serv- 


Ice Authority, C A S C , 94 F 2d 
520, 521, citing Corpus Juris — 

Damp V Iivine, D C Md 41 F 
Supp 684 

Ala--Alabama Great Southern R Co 
V Denton, 195 So 218, 239 Ala 30] 
—Hanna v Haiman, 162 So 109, 
110, 230 Ala 620, citing Corpus 

Juris. 

Fla —Marion County v Ray, 144 So 
845, 107 Fla 124 

III—Stephens v Chie-ogo, B & Q R 
("o. 135 NE 68, 303 Ill 49, revers¬ 
ing 217 111 App 1 
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Tvj —East Ciiro Feiry Co v Brown, 
25 S W 2d 730, 233 Tvv 299 
N M —Tomlin v Town ot Das Cruces, 
31 I* 2d 258, 38 NM 247, 97 A D R 
185 

Okl—Mae key v A > cock, 201 P 365. 
83 Okl 175 

Pa—PVldman v Plmpirc Oil Grease* 
Co. 6 Pa t>ist & Co 47—Variano 
V Rost, 2 F.iv D T 119 
Term—Dav-Evans Iron Works v 
Douisville A N R (''o, S? S W 2d 
1038 161 Tenn 64 9, cltiiig Corpus 
Juris 

lJt.ih--Muir V Kav 241 P 901, 905 
66 Utah 550, quoting- Corpus Juris. 
Vt—Pilgrim PIV wood Corporation v 
M.dendv, 1 A 2d 700, 703 110 Vt 

12, quoting €?orpus Juris. 

29 C J p 628 note 82 
One parting- with ownership of land 
adjoining strip in which tascrneiit 
W'as claimed tould not enjoin inter- 
f«‘reiKp witii strip as puhln highvsay 
— Rider v Narigon, 215 N W 4 97. 204 
Iowa 510 

Remote and oontlng-ent damag-es 

Ihimages to plairilitTs from ob¬ 
struction of public way was too re¬ 
mote and contingent to furnish basis 
tor injunction to abate public nuis¬ 
ance —Taylor v Cooke, 164 A 349, 
113 (^>nn 162 
Burden of repair 

A private corporation having a 
contract to make and keep in repair 
all the roads in a township may sue 
to restrain an obstruction which may 
increase the i.urden of repair or add 
to the difficulty of suitable super¬ 
vision —Dehigh Coal & Navigation 
Co V Inter-County St R. Co.. 31 A. 
471, 167 I'a 75 

45. Ind—Bui ton v Sparks, 36 NE 
2d 962, 109 Ind \pp 531 
Ky—East ('uiro Ferry Co v Brown, 
25 S W 2d 730 233 Kv 299 

Mass —Donng v Bryant, 183 N E. 
757, 281 Mass. 372. 
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but the rule requiring proof of special injury does 
not apply where plaintiff, in a prior suit, was ad¬ 
judged to have an casement m the highway.^® 

Where an obstruction cuts off access to property 
used for business or other purposes, injunction will 
he on the ground of special damage.^*^ So, where 
a property owner by reason of such obstruction is 
compelled to take a more circuitous route in order 
to reach his property, he sustains a special injury 
different from that suffered by the general public, 
and may maintain an action to have the obstruc¬ 
tion removed On the other hand it has been 
held that a property owner has no right of action 
where the obstruction does not prevent access to 
his land but merely causes him personal inconven¬ 
ience in being compelled to take a more circuitous 
route in going from his property to necessary 
points A mere traveler on the highway cannot 
bring an action to abate an obstruction unless he 
show's some injury greater than personal inconven¬ 
ience suffered by the necessity of taking a more 
circuitous route in reaching his destination 

In addition to proving special damage plaintiff 


must show that he has no adequate remedy at 
law,®^ and that the injunction is necessary to pre¬ 
serve his rights®^ from irreparable injury**^ in a 
plain case,®^ having due regard to the public in¬ 
terest It has been held that recovery will be de¬ 
nied where plaintiff is estopped to complain of the 
obstruction,®® as where he himself is an obstruc¬ 
tor,®^ or has delayed applying for relief,®® but it has 
also been held that one cannot be estopped from in¬ 
sisting on the maintenance of a road by the fact 
that he has permitted another to improve the land 
covered by the road ®® The complaining party is 
not required first to apply to the municipal authori¬ 
ties for relief before bringing suit 

§ 227. - Proceedings to Enjoin 

An action to enjoin the obstruction of a highway 
Is within the jurisdiction of a court of general equity 
Jurisdiction The bill must Join all necessary parties, 
and allege all facts necessary to establish the right to 
relief, and the proceedings must conform with general 
rules in respect of burden of proof, admissibility, weight, 
and sufficiency of evidence, and trial, Judgment, and 
review 

Jurisdiction and parties A court of general eq- 


Mont—Slain ex rel Babcock v Bens- 
man, 90 P 2d 492. 110 Mont 51, 
Cltinf? Corpus Juris. 

Pa—A Wishart & Sons Co v Erie 
R Co, 12S A 730. 283 Pa 100 

Tenn —Pay-Evans Iron Works v 
T.ouisville Ar N R Co , 32 S W 2d 
1038, 1039, 161 Tenn 649, quoting 
Corpus Juris 

Vt—Pilt?rim Plywood Corporation v 
Melendv, 1 A 2d 700. 703, 110 Vt 
12. quoting: Corpus Juris. 

29 C 1 p 628 note 83 

46 Tex —Santa Town-site Co v 

Norvell. CivApp, 187 SW 978 

29 CJ p 629 note 85 

47. Mo—Mavo v Schumer, App, 
256, SW 649 

Ok] —Mackey v Aycock, 201 P 365, 
83 Okl 175 

Or —Whitney v Cnttendon, 229 I’ 
378. 1 12 Or 278 

Tenn—Thornton v Connelly, 15 
Tenn App 436 

Vt—Pllprim I’lywood Corporation v 
Melendy 1 A 2d 700, 703, 110 Vt 
12 quoting: Corpus Juris. 

29 C J p 629 note 86 

48. Ky—Stephens v Hubbard, 27 
S W 2a 6(>5, 234 Ky 115 

Mo—Borders v Glenn, App, 232 S 
W 10^2, tran&refred see, Sup, 226 
SW 915 

Okl —Mackey v Aycock, 201 P 365, 
83 Okl 175 

29 C J p 629 note 87. 

Rights of abutting: owners see supra 
S$ 141-143 

Stesp approaok 

Where a new road had been built 
40 C J S —15 


to take the place of an old road, but 
(omplainants could not reach the 
new road because of a steep ap¬ 
proach, they were entitled to re¬ 
strain interference with their use of 
the old road—Blakt v Skelton, 5 
Tonn App 539 

49. Mont—State ex rcl Babcock v 
Lensman, 99 P 2d 492, 110 Mont 
51 

29 C J p 629 note 88 

50 Ky —Husband v Cotton, 188 S 
W 380, 171 Ky 177, L. R A1917A 
1150 

29 C J p 629 note 89 

51. Ala—Hanna v Harman, 162 So 
109, 110, 230 Ala 620, citing Cor¬ 
pus Juris 

Vt —Pilgrim Plywood Corporation v 
Melendy, 1 A 2d 700, 110 Vt 12 
29 C J p 629 note 91) 

Rsuedy h«ld iaudequAte 

Where dam would flood the only 
road leading to plaintiff’s valuable 
limberland, plaintiff was entitled to 
injunctive relief as against conten¬ 
tion that plaintiff had adequate rem¬ 
edy at law by petitioning town to 
lay out a highway gning access to 
the property—Pilgrim Plywood Cor¬ 
poration V Melendy, 1 A 2d 700, 110 
Vt 12 

52. US—U S V Rindge. D C Cal, 
208 F. 611 

29 C J p 629 note 91 

53. Conn,—Taylor v Cooke, 164 A 
349, 113 Conn 162 

29 CJ p 629 note 92 
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54. Ill—Fors V Anderson, 110 NB 
361, 270 Ill 45 

29 CJ p 629 note 93 

55. W Va —Wees v Coal & Iron R 
Co, 46 SB 166 54 W Va 421 

29 C T p 629 note 94 

56 T’a—Philadelphia Tap<*stry 

Mills, Inc V Philadelphia Battery 
Co , 11 Pa Dist & Co 153 

29 C J p 629 note 95 

57 Iowa —Brutsche v Bow’ors. 97 
NW 1076. 122 Iowa 226 

Pa—Philadelphia Tapestry Mills, Inc 

V Philadelphia Battery Co , 11 Pa. 
Dist & Co 163 

58. Ill—Richeson v Richeson, 8 Ill 
App 204 

59. Ky—Mills v Dawson, 247 SW 
764, 766, 197 Ky 518 

Bsasou for rule 

‘ If [plaintiff’s] action could be 
given the effect contended for, he 
(ould estop himself from using the 
road while others who w'ore not guil¬ 
ty of the estoppel could insist on Us 
maintenance, and, if all the membeis 
of the public should become so 
estopped, except the constituted road 
I authorities of the county, then it 
I would be possible for the members of 
the public to close up and abandon 
i a public road contrary to the wishes 
of those authorities, as well as con¬ 
trary to the forms presi nbed by 
law ’’—Mills V Dawson, supra 

60l Tenn — Day-Evans Iron Works 

V Liouisville & N R Co , 32 S W 2d 
1038, 161 Tenn 649. 
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nity jurisdiction has jurisdiction of an action to en¬ 
join the obstruction of a highway 

The bill for an injunction must join all interested 
parties xhc joinder as complainants of persons 
not specially injured by the ohstriiclion is errone¬ 
ous , but such error is not fatal where the other 
complainants arc entitled lo the relief sought 
Where the bill seeks relief on the ground that the 
highway was never lawfully closed, it will not be 
dismissed because an adjoining owner was not made 
a party Where the obstruction was created by 
one of two coowners of adjoining jiropcrty, the oth¬ 
er coownei IS not a ncccssar> party 

In a suit by a township, the state, at the instance 
of the <Lttorncy general, need not be made a party 
but defendant cannot litigate the question of the le¬ 
gal boundaries of the higliway without impleading 
all parties in intcicst, iiiehiding the coiinl> and ahiil- 
ting landow'iier In order that there may be some¬ 
one responsible for the costs, a person with a pri¬ 
vate interest in thi j^nhlic right m<i\ lie made le 
lator in a suit brought by the attorney general,®^ 


but the solicitor general is not authorized to act on 
the information of private citizens where the peti¬ 
tion does not allege more than a bare purpresturc 
and does not show a public nuisance The pro¬ 
ceedings may he amended on motion by striking out 
the name of one not a proper party 

Pleading The bill for injunction must show that 
the obstruction complained of is unlawful,and 
allege all other facts which may he necessary to es¬ 
tablish plaintiffs right to the relief sought The 
fact that the way is an existing public highway must 
be alleged,but the manner m which it became 
such need not be stated Where the bill is filed by 
a private individual it must set forth facts which 
show that plaintitf has suffered special injury dif¬ 
ferent in kind from that suffered by the general pub¬ 
lic 

A.n answer founded on picsrription must *illcgc 
actiud possession An insufficient «inswer is dc- 
mnrrahle Amendments’^^ not inconsistent with 
the original may projicrly he allowed 

The evidence must conform to the pleadings 


61. Ain—AInl>nina (iro'it 5>c)utb»'TTi 
R Co V D<n(on, nn So HIS. 2*10 
Ain 101 

Ill —St(>|)hr?m V e*hi<ruro, 11 Q R 
Co, 1,1 r» NE (.8, JO.I Ill 49, re- 
vorsuiK 217 111 App 1 
Ind- Elds V Kumlov 119 NE 219. 
67 Irid App *161 

62. Pn—l?(»iouj;h of Midland v 

Stciihcnvillo East imol te 

luavt'i ValUv Traction Co. IfiO A 
TOO *100 Pn 1*14 

Who may sun son supra ? 22(» 

63. in—Pois V Andorson, 110 N PI 
361. 270 111 45 

64. Timn—11111 v Tlnffnian Ch App 
58 SW 920 

65. (^al—Sherwood v Ahart 160 T* 
240. 3r> Cal App 84 

66 . Pa—North Mdnheini Tp’s Ap¬ 
peal. 14 A 137, 10 Pa Ccis 261 

67. lowfi — T'hilllp*^ V Crawford, 170 
N W 0 ‘.7, 191 loAva 4 t.J 

68. Del - Reinhardt v Chalfant, 110 
A 603. 12 DelCh 214 

29 CJ p 030 note 10 
If private peimon. conveys his in¬ 
terest the j^r.intct propotlv suhsti 
tuted as r< lator—Reinhardt v Chal¬ 
fant, supra 

68 . Ga — Soulheast(*rn I*ipe Line Co 
V GarroLl «\ rcl Le Sueur, 16 SE 
2d 753, 102 Ga 817 

TO. Mich — Raheotk v Ileonan, 169 
NW 494, 10.3 Mieh 229 

71. Vt—Inlffrim T’lywood Corpora¬ 
tion V Melcndv, 1 A 2d 700, UO Vt 
12 

29 CJ p 630 note 13 


Violation of public right 

Countv siiimt lo eompel removal 
of hi^jhwav ohstiiulion must allege 
and prove violation of some siiec ilic 
puhlie right and that r< liif of perma¬ 
nent (hnraeter cthonld ho awaich'd — 
Marion Counlv v Rav, 144 So 843, 
107 Ela 121 

Allegratlon held soAcient 

Vt—Pilpnim I’lvwofid Coijioration \ 
lVinencl>. 1 A 2d 700, 1 10 Vt 12 
72 Tt nil Dav-Kvari 9 Iron Works 
V Loiiisvillo iS. N R Co 32 SW 
2d 1038 161 Tenn 640 
T( ^ Mfller v Moravietz, Ci\ App, 
■■.O SW2d 24 2 
20 (' I p 6 JO note 14 
Petition held to state cause of action 
Lei—L>> or \ Mixandtr, 6 La App 
(i J J 

Md—Smith V Shieheck. 24 A 2d 705 
180 Md 412 

T< v—Si .throt>k Crintltiv Ass"n v 
Rue t^ivApp, 205 S \V 205 

Petition held not to state cause of 
action 

Ariz—C^uilis V Southern I’ac Co, 8 
P 2d 1078, 19 Ariz 570 
Restoration ol hlg^hway 

Cuinplainl bv town against power 
eompanv tloodin^ hiKhwav did not 
slate cause of action in equit> for 
mandatory relief, whcie there w'as 
no alleviation that restoration of 
hiu]iv\a> was feasihlt, redsonahlc, or 
debirahle—Town of St Joseph v 
Willow Iti\ei Power Co, 237 N W 8.J, 
206 Wis 231 

73. Conn—Tress v l*i\orotto, 133 A 
35. 104 Conn 389 j 

29 C J P 630 note 15 ' 

226 


'Phadinv^ existence of hishwav K<’n- 
erallv see supra t| 93 
Allegratlon held snfilcient 
Md Smith V Shuhtek. 24 A 2d 795, 
180 Md 412 

r*n—Commonw<*alth v I’.ardce Bros. 
^ Go, 105 A 3Of), 310 Pa 353 

74 —Tdetn v Luba, 22 Ha¬ 
waii 28 

Mmn--Bnfinlo v Ilaillrui:, 52 NW 
031 5)0 Minn 551 

75 (Vinn ^ Ta\lor v Cook(‘, 154 A 
340 113 Conn 162 

Ttnij Dav Emjtis Iron Work*? v 
lann*'Vilh A- N R Co 32 SW 2d 
IDJS, 161 Tenn 649 
20 C I p 630 note 17 
Allegations held sulllcicnt 
Md - Smith v Shubeck, 21 A 2d 795, 
IKO Md 412 

20 C J r> 5 JO note 17 fal 
Allegrations held Insufficient 

Tt nn— Da\ -Evans lior. Works v 
LouisviJk N Tl Co , 32 S M 2d 
10.48, IGJ "’inn 64 9 
29 C .1 p 6.31) note 17 [hj 

76. Kv —Newcome v Crews, 32 S 
W '117 98 Ky 339, 17 Kv L 800 

77. Kv —Mack v Lea veil, 47 S W 
2d 1007, 243 Ky J75 

78. Mieh—Babroek v Ileenan, 169 
N W 494, lO.J Mieh 220 

79. Tt nn—Hill v Hoflrnan, Ch App , 
58 S W 029 

20 CJ p OJO note 20 

80. Iowa —Long: v Wilson, 173 N 
W 70, 186 Iowa 834 

Utah—Parr y Wheelwright Constr 
Co , 163 P. 256, 49 Utah 274. 
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Thus evidence of dedication of the alleged highway 
IS inadmissible unless pleaded Such evidence is 
not admissible under a petition alleging a highway 
formally established under the statute,*- although it 
has been held that an allegation that the way ob¬ 
structed was "a public street or highway duly and 
lt.gall> established” authorizes evidence of a high¬ 
way by dedication Where the .allegations under 
a videlicet as to the number of feet a fence en¬ 
croaches on the highway are denied by the answer, 
complainant can only be required to prove that the 
fence in some appreciable distance over the road 
line A defense not pleaded will not be consid¬ 
ered 

IiTidciuc The burden is on plaintifT to show'*^ 
])y a clear preponderance of proof*"^ that the road 
alleged to be obstructed is a legally existing public 
highw'ay, and that the alleged obstructions aie with¬ 
in Us right of way ** Any competent evidence 
which is relevant to show such facts is admissible 
So evidence is admissible as to the effect a contin¬ 
uance of the obstruction would have in diminish¬ 
ing the value of plaintiffs land 


The general rules as to the weight and sufficiency 
of evidence are applicable in determining whether 
plaintiff has made out a case entitling him to re- 
lief.»i 

Truil, judgment, and review. Depending on 
whether plaintiff has proved his case, a motion for 
nonsuit should be granted^2 denied Where 
the evidence as to whether the road obstructed is a 
public highway is conflicting, the issue should be 
submitted to the jury 

Instructions which arc sufficient to enable the ju¬ 
ry to answer accurately the issues submitted are suf¬ 
ficient,^''* but instructions assuming facts in issue, 
or presenting issues not raised by the pleadings or 
which are confused and misleading, are erroneous 
Where legal terms are used in an instruction, the 
court should, on request, explain ihcir meaning 

As in other civil actions, the judgment must con¬ 
form to the issues, 98 and to the findings thereon 99 
So the rule that a judgment or decree must be defi¬ 
nite and certain apt)lKS to the desciiption of a high¬ 
way m a judgment or deerte enjoining an obstruc- 


81. Utah- Uarr v WheelwriRhl I 

Coiisti Co , .supra | 

82. lovva—UoiiK V' Wilson, N 

W 76, 186 Iowa 834 

83. Conn—Tlaitlord v New York 
N U U Co . 23 A 37. 50 Conn 350 

84 III—ManliTio v Surpronant, 210 
IllApp 4'18 

85. Or—Centner v Kein. 103 1’-d 
721, 1()4 Or 015 

86 . Ind — SlJin^,hnrn v CMii( i«:o, I & 
1. Uv Co 141 NE 347, 81 Ind 
App 30 

T« \—E\ans \ S( otl, 83 SW 874, 37 
Tex Civ App *73 
Validity of proceedlxiirs 

Ev( rv i)T( sumption will he indulff- 
ed in fa\oi o1 validity of jiroceed- 
iims to cstciblish road in suit to en¬ 
join (ihslr in tion thereol —C^otlinan v 
T.othn<r 278 I* 71, 40 Wvo 378 
Discontinuance of road 

Where di ft nd.lilts irtioduicd or- 
d«'i of road < onimissioner dlscon- 
tinumj^ the road, huid<n was nn 
plaintiff to rebut pn ‘ urnption that 
< ommissioner lawfullv diacbar^td 
his dulns—W^hite v M<Croskev, 8 
S E 3d 837 133 W Va 261 
87 Md —Easter v Overlea Uand <'*0 , 
00 A 801 I2'J Md 627 
Or—(It ntner v Kt rn, 103 I* 2d 721, 
164 Or 64 5 

88 . Or — Centner v Ktrn, supra 
I’a—Bartholomew v Baker. 17 A 2d 

724, 143 Pa Super 140 

89. Tex — Evans v Scott, 83 SW 
874, 37 Tex Civ App 373. 

29 CJ p 631 note 29. 


Evub'nee of hii?hwav Kcntrallv see 
supra ^ 04 

Evidence held inadmlsRlhle 
Kan—(\'irnj)])f 11 v McDonald, 15 P 
3d 463, 136 Kan 280 
TjX —Hab\ V Hides Ci\ App, 61 S 
W 3d 871, error dismissed 

90. Ind-—Martin v Marks, 57 NE 
24 0, 154 Ind 549 

91. Ga —SouI beast ern Pipe lane Co 
V CaiKtt cx rel Do Sueur, 10 SE 
3d 751 103 Ca 817 

L.a--P()]i'e Jur> of IMrish of St 
James v Horne, 5 So 3d 301 198 

La 059 

Mo—Stale' cx rd I’ullev v Thomp¬ 
son, App, 377 SW 50--T’helf)s v 
Doiknis, App, 234 SW 1023 
Or —Centrier v Ktrii, 103 1’2d 721, 
Ibl Or 645 

T’a—Commonwe-alth tx nl Fox \ 
Faux, 95 Pa Super 482 
Ttx— Spiadlev v Hall, Civ App , 51 
S W 2d 1054, rehtaiinft denied 57 
S W2d 182—Harrell v Hill Countv, 
Civ App 11 S W 2d 680, error dis¬ 
missed—I.adn s’ Be nev Soc of 
Bi aumont v Mai^nolia Ccmelciy 
Cu , (bv App, 268 SW 108. .iniim- 
(d (^ornApp, 288 SW 812 
Utah — Maiazzani v U S Fuel Co, 
2U ]' 531. 65 Utah 123 
Wash —Stevens Count> v Burrus, 40 
P 2d 125, 180 Wash 120 
W Va—W'hite v MclVobkey, 8 SE 
2d 827. 122 W Va 201 
29 C J p 631 note .32 
Finding held Justified 
I Mo—State ex rel Adams v. Hann, 
I 30 S.W 2d 15 


92 N C —Cohoon v Rouphton, 1 S 
E2d 362 2J5 \ 116 

93. N t''—Merndl v Bridj^os 195 S 
E 371, 213 NC 12 t—Russell v 
earner, 172 SE 405. 205 NC 701 
94 NC^ —TUissdl v Garntr, 172 S 
Ji] 405 4()(. 205 N C 791, citing: 

Corpus Juris. 

Tex—Davis v Merkel, Civ App , 57 
S W 2d 622 
30 ("1 p 6 11 note 33 
Questions lor jury as to what consti¬ 
tutes obsliuttion supra § 318 

95. Tex—Mil lei v Moiavietz, Civ 
App 50 S W 2d 242 

96. ^J'cx—Evans v Stott, 83 SW 

871 57 Tex Civ App 173 

97. Tex --Evans v Sfott, supra 

98 Cal—Ibopb v Quong Sing, 127 
P 1053, 30 Cal \pp 26 
Ttx -S'Mila F<i Town-Site Co v Nor- 
\ ell Civ App, 207 SW 960 

99, Cal —Hitchcock v Lovelace, 119 
P 2(1 151, 47 t\al App 3d 818 
Judgment held warranted hy finding's 
Minn -C.iipentt ‘1 v Cantzer, 204 N 
W 550, 164 Minn 105 
Judgment not supported hy finding’s 
Th( lindmg that for more than 
Ihiitv-flvt viara the geneial public, 
i intluding plaintifls, and Iheir pred¬ 
ecessors in inlensL, had used and 
! traveled a certain ('.Utle trail did not 
support the conclusion and judgment 
that an easement existed bv virtue 
of deduation by owner as a public 
hfghway or by virtue of prescription 
—Hitchcock V Lovt'lace, 119 P.2d 
1 151, 47 Cal App 2d 818. 
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tion thereon.^ 

The court should issue such an order as is war¬ 
ranted by the circumstances of the ease 2 Where 
the encroachment complained of consists of g^rowing 
shnibbeiy, the decree should allow a sufficient time 
in which to remove it at a proper season so that it 
may not be unnecessarily injured ^ Where it is 
reasonably apparent that the facts shown require 
a final result contrary to complainant’s theory, a 
preliminary injunction will be dissolved^ Under 
a preliminary in junction in a suit to remove an ob¬ 
struction, plaintiff county, where unsuccessful, will 
not be required to take up road surfacing on the 
disputed area, and defendant if damaged thereby 
has a remedy on the injunction bond ^ 

The general rule that appellate courts will not 
consider objections which wcie not raised on the 
trial aiiplies to actions of this nature® 

§ 228. - Action for Damages 

a Right of action 
b Proceedings 
c Damages 

a. Eight of Action 

A county, town or township, road officer, or private 


Individual suata^ning apacial damage may maintain an 
action for damages against one who obstructs or en¬ 
croaches upon a road shown to be an existing public 
highway. 

A county'^ or a town or township® may maintain 
an action for damages against one who injures a 
public highway The statute sometimes provides, 
however, that the action shall be brought by par¬ 
ticular officers ® 

The right of action by a township accrues when 
the injury has been consummated A township 
being d political subdivision of the state, and its of¬ 
ficers public agents, it cannot, when suing for in¬ 
jury to a highway, be charged with contributory 
negligence because of the failure of the trustee to 
exercise reasonable care to prevent such injury 

Pnt^te persons. As a general rule, an action for 
damages for obstructing a highway may be brought 
by a private person, only if he has sustained special 
damage differing not merely in degree, but in kind, 
from that suffered by the community at large ,12 
but it is immaterial whether such special damage is 
direct or only consequential What constitutes 
spetial or particular damage within this rule de¬ 
pends, in large mcasuic, on the facts of each par¬ 
ticular case 1^ Generally there is no right of rccov- 


1. Cal—Hitchcock v Lovelace, su¬ 
pra 

29 CJ p 631 note 41 

а. ITS—Hnbcock v TJ S, CCA 
Ind, 9 K 2d 905, niodifvinK. DC, 
U S V Haixock, 6 F2d 160 

Modification 

Perinanciit Injunction nf?ainst dlK- 
gfinK of drainape dilrh across hi^h- 
wav was modified so as to conlinue 
In force only until arninRemcnta for 
bridge weie made—Baiicock v U S, 
supra 

3. T’a—Wickbcirn v. Twaddcll, 25 
Pa Super 188 

4 . Ala --AVilliams v Prather, 196 
So 118, 230 Ala 521 

5. Fla Marion County v Ray, 144 
So 845, 107 Fla. 124 

б. N Y —\Vak(‘mun v Wilbur, 42 N 
R 341, 147 N Y (.57 

29 CJ p f.'Jl note 44 

7. Ind — Steuben Tp v Lake Shore 
& M S K ('o, 108 NK 64 5. 68 
Ind App 529 
29 C I p 631 note 46 
Defenses generally sec supra 5 220 

a NY —Booth V Orleans, 123 N Y S 
700, bb Misc 330, affirmed 131 NY 
S 1088, 147 AppDiv 240 
Vt—Town of Sharon v Anahma 
Realty Corpoiation 123 A 192, 97 
Vt 336 

Wis —Town of Marion v. Southern 


Wisconsin Power Co , 208 N W 592, 
189 Wifi, 499 
29 CM p 631 note 47 
Penalty not exclusive remedy 

Th( right of a town to recover for 
injuries to its highways is not afYeil- 
ed by penalty pioMded by statute, as 
such light was availabb before the 
enactment of the statute—Town of 
Sb.iron V Anahma Realty C^orpora- 
tion, 123 A 192. 97 Vt 336 

9. NY—Bid. Iman v State. 18 NR 
115, 110 NY 212, 1 LKA 258 

29 C T p 631 note 4 8 
CommlBsioner of highways 

An action for willful and reckless 
Injury to the highways c>f a town 
may be biought by the commissioner 
of highways, notwith*-landing the 
election of a commissioner of roads 
because of the adoption of the town¬ 
ship system, under I’ub Acts 1896 No 
230 —Strul)le v Republic Motor 
Truck Co, 18.5 NW 792, 216 Mich 
299 

10. Ind—PKtsbuigh, C, C & St L 
R Co V Iddings, 62 N E 112, 28 
Ind App 504 

11. Ind—Pittsburgh, C, C & St L 
R Co V Tddings supra 

12. Ala—Gulf States Steel Co v 
Beveridge, 96 So 587, 209 Ala. 473 

Kv —Solar Coal ("o v Hoskins, 295 
SW 989, 220 Ky 693 
Md —Johnson v Town of Oakland, 
129 A 648, 148 Md 432. 
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Mmn-Hanson v Hall, 279 NW 227, 
202 Minn 381 

NC -Elizabeth City v Gregory, 164 
SE 354 355, 202 NC 759, citing 

Corpus Juris - Colvin v Tallassee 
l*ower Co, 154 SE 678 (.81 199 N 
C 35.3, quoting Corpus Juris. 

Tex—Travelers Ins Co v Key, Civ 
App , 146 S W 2il 813 
29 CJ p 632 note 52-11 CJ p 9 note 
91 

Action by abutting owner see supra 
§ 143 

Negligence immaterial 

Whoever obstrin ts highway ren¬ 
dering its use hazaidous is liable to 
one sustaining special damages, irre¬ 
spective of negligence—Johnson v 
Hoffman, 284 I* 507, 132 Oi 46 

13. Wyo—Cottman v Lochner, 278 
y 71, 40 Wvo 378 

14. Wyo—Cottman v Lochner, su¬ 
pra 

Special injury warranting recovery 

(1) Loss of plaintiff’s sheep and 
shrinkage of others and lost lime of 
employt'es, due to delay caused by 
dtftndam’s obstruction of highway 
—Cottman v Lochner, supra 

(2) Where complainants had en¬ 
tered into a contract to improve the 
road, and, because of the obstruction 
to the road by reason of its being 
flooded with water, they were unable 
to pursue the work.—Brewer v. Mis- 
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cry by one who, in common with the general pub¬ 
lic, IS merely deprived of the use of a highway 
through defects or obstructions therein So also 
mere personal inconvenience to a landowner in go¬ 
ing to and from his property is not a special injury 
entitling him to damages,^® where the obstruction 
docs not come into physical contact with his prop¬ 
erty or is not on that portion of the road abutting 
on such property 

On the other hand, special injury affording a 
right of action exists where access to plaintiff's 
pro]>crty is cut off It has also been held that a 
person IS specially injured where, because of the 
obstruction, he is compelled to pursue a circuitous 
route in reaching his property^® or in performing 
a contract Under some statutes a town is liable 
to all persons who may “in any wise” suffer injury 
from such defects or obstructions 2i 

Existence of public highway As in other pro¬ 
ceedings involving obstructions and encroachments, 
it must appear that the thoroughfare is an existing 
public highway 22 

b. Proceedings 

In actions for damages for the obstruction of a high¬ 
way, general rules of procedure apply with respect to 
jurisdiction, venue, parties, pleading, evidence, trial, 
Judgment, review, and costs In addition to the recov¬ 
ery of damages plaintiff may, in a proper case, have 
judgment for the abatement of the obstruction 

Junsdic ttnn, zwnuc, and patties Actions for dam¬ 
ages caused by unlawful obstructions are governed 


by the ordinary rules as to jurisdiction 23 A statute 
giving justices of the peace jurisdiction of such ac¬ 
tions does not necessarily deprive the circuit court 
of jurisdiction in like cases 2< It has been held that 
actions of this nature are local and should be 
brought in the county where the road lies 25 

Under statutes authorizing an action to be 
brought by the trustee of an express trust, a town¬ 
ship trustee may sue in his official capacity without 
joining the township with him 26 

Pleading The ordinary rules of pleading gov¬ 
ern the sufficiency of the declaration or complaint in 
an action for damages resulting from the wrongful 
obstruction of a highway 27 The pleading must 
show that the road obstructed is a public high- 
vvay,23 although the manner in which it came into 
existence need not be alleged The fact that the 
highway has been unlawfully obstructed^® m vio¬ 
lation of plaintiffs legal rights^i must also be al¬ 
leged, <ind the highu^ay be describcd22 sufficiently to 
notify defendant of the cause of aclion 23 

The length and breadth of the obstruction need 
not be charged, 24 but a complaint which fails to lo¬ 
cate It in such a manner as to enable the court to 
order its abatement, in a case whcie such an order 
is sought, IS defective 25 Failure to designate the 
points of obstruction with sufficient particularity is 
not ground for demurrer but must be taken advan¬ 
tage of by motion to make the pleading more spe¬ 
cific 26 


soun P,ic R Co 257 S W 63, 1(.1 
Ark 5:5 

(3) Olhtr illustrations—Johnson 
V Town ot Oakland, 120 A 64S 14H 
Md 4 12- -20 C T p 632 note 52 Ih] 

15 Minn —H in‘?on v Hall, 279 N 
W 227 202 Minn 381 

20 C ] p 632 note 54 

16 Ala- W.ills V Smith, 52 So 320, 
167 Ala 1 IS, 140 Am S R 24 

29 C 1 p 632 note 56 

17. Fla — Jaeksonville, T & K W 
R Co V Thompson, 16 So 2S2, 34 
P'la 346 26 L R A 410 

18. Aik—Sullivant v Clements, 24 
S W 2d 320, 180 Ark 1107 

NC—Fhzaheth Cit> v (Ircp-orv, 164 
SE 354, 355. 202 NC 759. citinir 
Corpus Juris —Colvin v Tallassee 
T’ower Co 151 S 678, 681, 199 
NC 353, quotin^JT Corpus Juris. 

29 C J p 632 note 63 

18. Wash —Ingalls v Eastman, 112 
P 372, 61 Wa««h 289 
29 C J p 633 note 58 
80. Wash—Sholln v Skamania 

Boom Co , 105 P 632, 56 Wash 302, 
28 L R A .N S , 1053 
29 C J p 633 note 59 


21. R I —Williams \ Tripp, 11 R I 
447 

22. Ala —Dunn v Gunn, 42 So 686, 
149 Ala 583 

Ind —Ch'veland, C, C ^ St Jj It 
Co V Chiistie, 100 NE 299, 178 
Ind 691 

Existence or legralitv of highway 
K< ncrally sec supia § 219 

23. La—Allard v Lobau, 2 Mart 
NS 317 

24. Mich—Knorr v Macomb Cir 
Jiidpe, 43 N W 1099, 78 Mich 168 

25. Md—Ciook v Pitcher, 61 Md 
CIO 

26 Ind—Pittsburgh, C, C & St L 
R Co V Iddings, 62 N E 112, 28 
Ind App 604 

27. Ark —Brewer v Missouri Pac 
R Co, 257 SW 53. 161 Ark 525 

29 CJ p 633 note 70 

28. Ga—Hillside Cotton Mills v 
Elhs, 97 S E 459. 23 Ga App 45 

29 CJ p 633 note 71 

29 . Cal —Leverone v Weakley, 101 
P 304, 155 Cal. 395 

Ind —Cincinnati, R A, M R Co v 
Miller, 72 NE 827, 36 Ind App 26, 
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petition overruled 73 N E 1001, 36 
Ind App 26 

30 NY—Ennis v Mvers, 51 N Y S 
550, 29 AppDlv 382 

31. Ark —Brewer v Missouri Pac 
n Co , 257 S W 53, 161 Ark 525 

29 C I p 633 note 74 
Duty of care and maintenance 
A declaration hv a town for In¬ 
juries to Its highways is prima facie 
►sufficient to show that plaintiff town 
was charged by statute with their 
proper tare and maintenance, and 
hence not vulnerable to demurrer on 
the gioiind that it failed to allege 
such duty on the part of plaintiff 
town —Town of Sharon v Anahma 
Really Corporation, 123 A 192, 97 Vt 
336 

32. Cal —Leverone v Weakley, 101 
P 304, 155 Cal 395 

29 C J p 633 note 76 

33. Ala—Goggans v Myrick, 31 So 
22, 131 Ala 286 

34. Mass —Snow v Adams, 1 Cush 
443 

35. Iowa—Sloan v Rebman, 23 N 
W 274, 66 Iowa 81 

36. Ky —Leslie County v Southern 



§ 228 


HIGHWAYS 


40 C.J.S. 


Where the action is brought by a private individ¬ 
ual, the special and peculiar damages suffered by 
him beyond that sustained by the public being the 
gist of the action, the facts showing such damage 
must be alleged in the complaint 

As in other actions, the pleading and proof must 
corresiiond, and a material variance is fatal 

Evidence, The burden is on plaintiff to show the 
existence of a public highway,^® and that he was 
injured by the obstruction Any evidence relevant 
to plaintiff’s right of action,and the damages sus¬ 
tained, ^2 or to the defense pleaded by defendant, 
is admissible if otherwise competent under the gen¬ 
eral rules of evidence in civil actions. 

The general rules governing the weight and suf¬ 
ficiency of evidence apply to actions of this kind 
The evidence of the highway commissioner should 
be considered as that of any other witness, and his 
opinions arc not binding^® 

Trial, judgment, and review; C()^t<:. As in civil 
actions generally, questions of fact on conflicting 
evidence are for the jury;^® but issues without any 


evidence to support them should not be submitted to 
the jury.^7 Whether a person is required by stat¬ 
ute to remove an obstruction is a question for the 
court 

The court should instruct on all the issues,^® and 
should conform such instructions to the pleadings 
and the evidence So an instruction which ex¬ 
cludes or ignores matters in evidence is errone¬ 
ous 

The verdict should cover all the issues presented 
by the pleadings.^2 it has been held, however, that, 
where a paragraph for obstructing a private way is 
joined with one for obstructing a public highway, 
a verdict for plaintiff is good, although it fails to 
specify whether the way is public or private.®^ 

In addition to the recovery of damages plaintiff 
may, in a proper case, have judgment for the abate¬ 
ment of the obstruction but such relief cannot be 
given where the complaint and verdict arc uncer¬ 
tain with respect to the location of the obstruction 

The general rules that objections not raised in the 
trial court cannot be availed of on appeal,^® and 


I.umber Co, R9 SW 242. 28 Ky 

37. Md —Johnson v Town of Oak¬ 
land, 129 A 648, 148 Md 432 

Minn—Ei.spamer v Oliver Iron Min¬ 
im? Co, 229 NW 583, 170 Minn 
475 

Tox—Travelers Ins Co v Key, Civ 
App , 146 S W 2d 813 
29 C r p 613 note 81 
Fleadlngrs held sufllclent 
Ark -'Hr ewer v Missouri Pac R Co, 
257 SW 53. 161 Ark 525 
29 C J p 633 note 81 [d] 

38. Minn —ViIIaro of Benson v St 
Paul, M & M R Co, 64 N W 303, 
1,2 Minn 198 

29 C J p 034 note 83 

39 . ind —Matlock v Hawkins, 92 
Ind 225 

40. Cal —Lewiston Turnpike Co v 
Shasta & Weuvorvllle Wagon Road 
Co, 41 Cal 562 

41. Ala—C’ential of Georgia Hy Co. 
V Faulkner, 114 So 68b, 217 Ala 
82 

29 C J p 634 note 86 

Negfligrenoe 

\\ here basis of liability, if any, of 
owner of dam for damages to bridge 
and highways by 'water escaping 
through a break In embankment of 
dam v\'as owner's negligence, ques¬ 
tion as to thaiacter of rainfall at 
time of break In dam was simply 
one of < ir< umstanf es bearing on is¬ 
sue of owner's negligerce—Town of 
Waupaukee v Lauerman, 3 N W 2d 
362, 240 Wis 320. 


42. Kv —Golden v. Louisville & N 
R Co, 14 SW 2d 370, 228 Ky 134 

29 CJ p 634 note 87 

43. Ohio —Bisher v Richards, 9 
Ohio St 495 

Pu—Melluk V Pennsylvania R Co, 
53 A 340, 203 Pa 457 

44 Ala—Gulf Stales Steel Co v 
Beveridge, 96 So 587, 209 Ala 471 

Tex —Travelers Ins Co v Key, Civ 
App, 146 SW2d 813 
29 CJ p 634 note 91 

45 Mich—Parkev v Galloway, 111 
NW 348, 147 Mich 693 

46 Ala—Central of Georgia Ry Co 
V Faulkner, 114 So 686, 217 Ala 
82 

isrc—Kusstll V Garm-r, 172 SE 405, 
406, 205 NC 791 citing Corpus 
Juris —Colvin v Tallassec Power 
Co, 164 SE 678, 199 N C. 353 
29 CJ p 034 note 94 
Question tor Jur\ as to what consti¬ 
tutes obstriu lion see supra g 218 
Issues properly submitted 

In action b\ municipality to n*- 
(over from dam ow'rur tor damagi^s 
to bridge and highways hv water 
which escaped through a break In 
embankment of dam, where issue 
was wiietlier owner was negligent in 
construction or maintenance of dam, 
submitting of question whether rain¬ 
fall at time of break was greater 
than an ordinarily prudent and in¬ 
telligent owner of a dam ought rea¬ 
sonably to anticipate was improper 
as con.stituting a splitting of issue 
of owner's negligence but, having 
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been submitted, it was proper to as¬ 
sign plaintiff burden of proof with 
respect to it—Town of Wausaukee 
V Lauerman, 3 N W 2d 362, 240 Wis 
320 

Motion for nonsuit denied 

NC—Colvin V Tallassee Power Co, 
supia 

47. Kv —Turner Elkhorn Mining Co 
V Spincer, 124 S W 2d 772, 27b K> 
473 

Pa—Hershev v Kerbaugh, 88 A 
1009, 242 Pa 227 

48. SC—Smith v Gilrcath, 48 SC 
262. 69 SC 35'1 

49. Conn —Beardslee v French, 7 
Conn 125. 18 Am D 86 

lust ruction held erroneous 
Kv—Golden V Louisville & N R 
Co, It S W 2d 379, 228 Ky 134 

50. Ky—Solar Coal Co v Hoskins, 
296 SW 989, 220 Ky 693 

51. Ky—Loui.'ivilk* & N K Co, v 
Whitley County Ct , 49 SW 332, 
20 KvL 1367 

29 CJ p b34 note 98 

52. Ind —Fo'ision v Landry, 24 N 
E 9b, 123 Ind. 136 

53. Ind—Ross v Thompson, 78 Ind 
90 

54. Iowa—Platt v Chicago, B & Q 
R Co, 37 NW 107, 74 Iowa 127. 

56. Ind —American Furniture Co v. 
Batcsville, 38 N E 408, 139 Ind 77. 

56. Cal —Hall v Kauffman, 39 P. 

766, 106 Cal 451 
29 C J p 634 note 4. 



40 c.j.a 


HIOHWAYB 


§ 228 


that a verdict on conflicting evidence will not be 
disturbed,®"^ apply to actions for the obstruction of 
highways. In such actions the general rules with 
regard to the allowance of costs are applicable 

c. Damages 

The damage! recoverable are auch as proximately 
reault from the wrong complained of and may consirt 
of the impairment in value of plaintiff’s land, or the 
cost of removal of the obstruction if less than the value 
of the land, or, m the case of action by a governmental 
subdivision, of the amount that has been or will be 
necessarily expended in making repairs Punitive dam¬ 
ages are sometimes allowed for willful obstructions. 

In an action against one who has wrongfully ob¬ 
structed a highwciy, the damages recoverable arc 
such as proximately result from the wrong com¬ 
plained of*'’^ and may consist of the difference be¬ 
tween the rental®^ or fair market®^ value of plain¬ 
tiff’s land with and without the nuisance. The 
length of time the obstruction remained may be tak¬ 
en into account However, if the obstruction may 
be removed at a trifling cost®'^ or at a cost less than 
the value of the land,®^ the meastiie of damages is 
the cost of removal A person who unlawfully oc¬ 
cupies a portion of a public road is not liable for 


rents or for the value of its use or occupation.*® 

Punitive damages may be allowed for willful ob¬ 
structions Some statutes expressly authorize the 
recovery of double or treble damages in case of a 
willful obstruction,*'^ but recovery of such damages 
may not be had in the case of an obstruction which 
is not willful and unlawful but which has been au¬ 
thorized by the public authorities.** Where the en¬ 
tire claim IS for damages peculiar to plaintiff and 
no recoverable damages arc alleged in the com¬ 
plaint, the existence of nominal or general damages 
cannot be presumed from the mere wrongful act 
alleged *9 

On the question of damages in an action by a 
private person a road is not to be considered a pub¬ 
lic way unless actually in condition for use 
Where the action is brought by a town or other 
governmental subdivision, the measure of damages 
is the amount wdiich has been or will be necessarily 
expended in making repairs,and if the injury re¬ 
quires the building of a new road in a different lo¬ 
cation the additional expense of maintaining such 
road is an element of damages PTowever, in such 


67. Me —Bradford v Hume. 38 A 
143, 90 Me 233 

58. Ml(h—Kiiorr v Macomb CIr 
.Tud^-e, 4? NW 1090, 78 Midi 168 
29 CJ p 634 note 7 

59 Kv—Solar Coal Co v Hoskin<; 

295 SW 089, 220 Kv 603 
La—PlanLla^ro v Snell, 123 So 192, 
11 LaApp 191 
20 C J p 634 note 8 
Cost of improving' road 

Where complainants were under 
oontiact to improve highway and 
they could not get at ross the flood¬ 
ed part of the road to t tunplete their 
work on the other bide, the true 
mt aaure of damages via.s the extra 
c'ost of improving the flooded part 
of the road b\ the cheapest nvthod 
praolitahle, cither bv buildinR it up 
or draining It—Brewer v Mis&oun 
I’ac H Co, 267 SW 53. 161 Ark 525 

Taxes worked out by taxpayer 

Town. In suit against power com¬ 
pany for damage to highways in ope¬ 
ration of dam. tan ret over amount 
for repairs lepresonted bv highway 
taxes worked out by taxpayer, as 
well as taxes paid in tosh—Town of 
Marion v Southern Wi'^consin I’ower 
Co, 208 N W 692, 189 Wia 499 
1^098 Of profits 

In action for obstruttlon of high¬ 
way, one whose buslnfss wap inter¬ 
rupted may recover lo'^t profits, Jf 
ascertainable with icasonable cer¬ 
tainty 

Ky —Solar Coal Co v Hoskins, 295 
SW. 989, 220 Ky. 693 


N Y —Barnes v Midland H Terminal 
Co. 112 NE 92G, 218 NY 9k 
modifying 131 NYS 750, 147 App 
Div 89, and reversing 146 NYS 
103 1. IGl AppDiv 621 

60. Colo—Jackson v Kiel, 22 P 504, 
13 Colo 378, 16 Am SB 207, 6 
LRA 251 

61. Ky—Golden v L«>uisville & N 
R Co, 14 S W 2d 379, 228 Ky 134 

29 C J p 634 note 10 
Exlstenoo of other eq-aally g’ood 
roads mav be considered as affecting 
the amount of depreciation result¬ 
ing from the obstruction hut docs not 
of Itself preclude recoveiy of dam¬ 
ages tor depit < lation of market val¬ 
ue of land—Golden v Louisville & 
N R Co, supra 

62. Ky—Louisville & N H Co v 
Whit It v Cc»unty Ct, 49 S W 332, 20 
Ky L 1367 

63. Pa—Mellick v Pennsvlvnnla R 
Co, 53 A 340, 203 Pa 467, revers¬ 
ing 17 PaSupt'r 12 

Fart of loss 

Where plaintilT, suing for obstruc¬ 
tion of road, could have avoided part 
of loss at lea.sonaide expense, such 
expense measure of recoveiy for 
that part of loss—Solai Coal Co v 
Hoskins, 295 S W 989, 220 Ky 693 

64 Pa—Hershey v Kerbaugh, 88 A 
1009, 242 Pa 227 

65. La—New Basin Canal & Shell 
Road V H Weston Lumber Co., 33 
So 923, 109 La 925. 
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66 Ala —Tutwiler Coal. Coke & Iron 
Co v Nail, 37 So 634, 111 Ala 374. 

67. Kv —Wood Mosaic Co v. Britt, 
150 SW 355, 160 Ky 357 

68. Wls—Oconto Countv v Union 
Mfg Co, 208 NW 989, 190 Wls 44. 

Baiving of dam 

Power company damaging high¬ 
way hv raising dam with permission 
of lailroad commission was not lia¬ 
ble under statute for trc'ble damages. 
— Oconto County v. Union Mfg Co, 
supi a 

69. Ala—Walls v Smith, 62 So 320, 
167 Ala 138, 140 Am S R 24 

70. Mich—Wicks v Rosa, 37 Mich. 
464 

71. Wis—Town of Morion v South- 
ei n Wisconsin Power Co, 208 N W. 
592, 189 Wis 4 99 

29 CJ p 635 note 19. 

Future damage 

Town must repair damage partial¬ 
ly c aused by overflow of dam, from 
year to year, and bring separate and 
suceebsive actions against dam own¬ 
er to recover amount attributable to 
it—Town of Marion v Southern 
Wisconsin Power Co., 208 NW 692, 
189 Wls 409 

Town having incurred no expense 

in restoration of highways flooded by 
power company could not sue power 
company for damages—Town of St. 
Joseph V Willow River l'o^\er Co, 
237 NW 83, 205 Wis 231 

72. N H —Monroe v Connecticut 
River Lumber Co., 39 A 1019, 68 
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action inconvenience or injury to the traveling pub¬ 
lic cannot be considered. 

§ 229. - Penalties and Actions Therefor 

a Liability 
b Proceedings 

a. Liability 

Under statutes In many Jurisdictions, a penalty may 
be imposed, after notice or order to remove, for willful 
obstruction of, or encroachment on, a legally laid out 
public highway, or in some instances on a highway 
by user, but recovery may be denied where the obstruc¬ 
tion Is slight or docs not interfere with travel. 

It IS frequently provided by statute that a penalty 
may be imposed, after notice or order to remove, 
for encroachments and obstructions'^^ made willful¬ 
ly,*^® on a public highway^® legally laid oul,^^ but 
not generally on a highway by user,although un¬ 
der some statutes roads by prescription are held to 
be included 

Such statutes, being penal, must be strictly con¬ 
strued Recovery may be denied where the ob¬ 
struction IS slight^i or does not interfere with trav¬ 
el Where the statute imposes a penalty on one 
who injures a road by its unusual use, and fails to 
repair it after notice, it is not necessary that the 
road should have been a good road before it was 
injured.Under a statute imposing a penalty for 
willfully obstructing a ditch constructed for drain¬ 
ing a highway, the fact that the ditch was improp¬ 
erly laid out IS no defense,®'* but it may be shown 
that the acts complained of did not interfere with 
the drainage 


b. Ptoceedincs 

(1) In general 

(2) Trial, judgment, and review; costs 
(1) In General 

Actions to recover statutory penalties for the ob¬ 
struction of highways are generally coneldered civil, and 
not criminal, proceedings, and are within the jurisdic¬ 
tion of the courts designated by statute. Such actions 
must be timely brought, in the name of the state or 
other governmental agency or private Individual given 
a right of action by the statute, and mutt be based on 
proper pleadings and competent and sufficient evidence. 

Nature and form. In most jurisdictions actions 
to recover statutory penalties for the obstruction of 
highways are civil and not criminal proceedings 
Such penalty cannot be recovered in an action for an 
injunction,although under some statutes causes of 
action to abate an encroachment and to recover a 
penalty for its maintenance may be united A qui 
tarn information will not he to recover a penalty un¬ 
der a statute providing that one half the penalty 
shall go to the informer, to be recovered on war¬ 
rant, petition, or action 

Jurisdiction and limitations The jurisdiction of 
the court is governed by local law,^^® and in many 
states It IS conferred on justices of the peace 
but since issues concerning the title to real property 
are not generally triable before justices of the peace, 
a removal of the action to a higher court sometimes 
becomes necessary if such issue is properly raised, ^2 
although It has been held that the action is within the 
justicc^s jurisdiction, where title is only incidentally 
involved 


N H 89—Trov v Cheshire R Co , 
23 KH 83, 55 Am D 177 

73. Ky —Riff Sandy R Co v Floyd 
County, 101 SW 364, 31 Kyi. 17 

74. NY—Delaware County v Wake- 
man, 6 NYS2d 166, 168 Misc 644 

29 CJ p 635 note 26 
Necessity of preliminary notice or 
order to remove see supra S 224 
Defenses generally see supra { 220 
What constitutes obstruction or en¬ 
croachment see supra S 218. 
Statnt* lield oonstltutional 
Mo—Washlnsrton Tp Road Dist No 
1 V Robbins. 262 S W 46 
Beprlvatlon of rlfflit to poiialty 
A town which has become entitled 
to a penalty Is not deprived of its 
riffht thereto by the fact that after 
the suit was brought that portion 
of its territory which includes the 
place wheie the obstiuction exists 
was set off and incorporat€*d as a 
village—Canteen v Weber, 199 Ill 
App 24 

76. Wis—State v Smith, 8 NW 
870, 52 Wis 134 
29 C.J. p 636 note 27. 


76. Wis—State v Halverson, 206 N 
W 426, 187 Wis 611 

29 C J p 635 note 28 

Existence and legality of highway 
generally see supra S 219 

77. Wis —State v Halverson, supra 

29 CJ p 635 note 29 

78. Cal—Freshour V Hihn, 34 P. 87, 
9 Cal 443 

29 C J, p 636 note 30 

79. Ill—Menard Countv Road Dlst 
No 1 V Beebe. 83 N E. 131, 231 Ill 
147 

29 CJ p 635 note 31. 

80. Mo —Bounville Spec Road Dist 
V Fuser. 171 SW 962, 184 Mo 
App 634 

81. Ill —Lovington Tp v Adkins, 83 
NE 1043, 232 Ill 610 

82. Ohio —Higgins v Grove, 40 Ohio 
St 621 

83. Ky—Commonwealth v, Prall, 
139 SW 798, 144 Ky 577 

84. Mich—^Hines v Darling, 67 N. 
W 1081, 99 Mich 47. 
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85. Pa —Commonwealth v. Lucas, 
23 Pa Co 277 

86. Wis—State v Smith, 8 NW 
870, 52 Wis 134 

29 C J p 636 note 39 

87. Cal —Sierra County v. Butler, 69 
P 418, 136 Cal 647 

88. Cell—Bailey v Dale, 11 P 804, 
71 Cal 34 

89. Va—Hendrick v. Andrick, 1 Va. 
Cas 267, 3 Va 267 

9a Ill—Brushy Mound v McClin- 
tock. 36 NE 169, 146 Ill 643. 

29 CJ p 636 note 43 

91. Ky—Cincinnati, N O A T P 
R Co V Baughman, 76 S W 361. 
116 Ky 479, 25 Ky L 706. 

29 C J p 636 note 44 

92. Minn—State v. Cotton. 12 N.W. 
529, 29 Minn 187 

29 C J p 636 note 46 

93 Ill —Dolton v. Dolton, 68 N E 
323, 201 Ill 165. 

I Ohio —Burton Tp v. Tuttle, 30 Ohio 
I St. 62. 
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Where there arc repeated violations of the stat¬ 
ute whereby separate penalties are incurred, the of¬ 
fense IS a continuing one, and a recovery may be 
had for the penalties incurred within the statutory 
period before the commencement of the action, al¬ 
though those incurred previous to that period are 
barred However, where the act for which the 
penalty is incurred is not in its nature a continuing 
one, the period of limitation is not extended.^® 
Parties, Where the statute does not provide who 
shall bring an action for a penalty, it is properly in¬ 
stituted in the name of the state It is frequently 
provided, however, that the penalty may be recov¬ 
ered by the highway officers of the district,al¬ 
though under such a statute commissioners of high¬ 
ways of two towns cannot join as plaintiffs, even 
though the highway encroached on is on the divid¬ 
ing line between the towns So, also, the statute 
may authorize a recovery of the penalty by the trus¬ 
tees of the township,^® or by any private person 
who shall sue for the same ^ Where, after notice 
by a road overseer to remove an obstruction, the 
road district was consolidated with another district, 
an action for a penalty was properly brought by the 
overseer in the name of the latter district ® 

Where several persons are named in an order and 
notice to remove an encroachment, an action to re¬ 
cover the ])cnalty for failure to do so will he 
against them severally as well as jointly,® and the 
fact that they occupied the land opposite the en¬ 
croachment in common is immaterial ^ 


Pleading. The declaration or complaint in an ac¬ 
tion to recover a penalty for an obstruction or en¬ 
croachment on a highway must allege facts showing 
a violation of the statute or ordinance under which 
the action is brought.® Thus it must be alleged that 
the obstruction or encroachment was willful® and 
that notice to repair the highway was given,^ where 
the statute makes willfulness and notice essential 
elements of the offense It has been held, however, 
that an allegation that the road officer notified de¬ 
fendant to remove an obstruction and that he failed 
to do so is tantamount to an allegation that he will¬ 
fully or knowingly obstructed the road.® 

The complaint, if otherwise sufficient, is not de¬ 
fective because of a mere clerical error in setting 
out the section of the statute under which the pen¬ 
alty has accrued ® Provisos and exceptions in the 
statute need not be negatived unless they are con¬ 
tained in the enacting clause 

Any general description of the highway^^ with a 
clear statement of the location of the obstruction^® 
IS sufficient. The description of the highway should 
be the same as that given in the order to remove 
and It must be made to appear that the encroach¬ 
ment complained of is within the limits of the 
road In some jurisdictions no formal complaint 
IS necessary in an action for a penalty brought be¬ 
fore a justice of the peace 

The general rules regarding variance between the 
pleading and proof apply to actions of this kind,l® 


94. Mo —Roonvillf* Spoc Road Dist 
V Fusor. 171 SW 962. 184 Mo App 
G34 

29 C J r 620 note 48 
Ijimitation of actions for penalties 
Kcnorallv see ttie CJS title Limi¬ 
tations of Actions 5 120, also 37 
C J p 899 note 80-p 900 note 91 

95. Conn—Wallingford v Hall, 30 
A 47, 64 ("onn 426 

29 CJ p 636 note 49 

96. Del —Dover v Tawressey, 43 A 
170 lf> D(>1 285 

Ill —People V Young-, 72 Ill 411 

97. Cal —l^alley v Dale, 11 P 804, 
71 Cal 34 

29 C J p 636 note 52 

Waiver of defect 

If the action is improperly institut¬ 
ed in the individual names of the 
highway commissioners rather than 
in the name of the district in -which 
the ofYcnst* was committed, the de¬ 
fect is waived by defendant proceed¬ 
ing to trial on the merits —Road 
Dist Comrs v Swain, 168 Ill App 
674 

9& NY—Bradley v Blair, 17 Barb 
480 


99. Ohio —Burton Tp v Tuttle, 30 
Ohio St 62 

1. Minn —State v Galvin, 6 NW 
380 27 Minn 16. 

20 CJ p 636 note 66. 

STihetitution on appeal 

Under some statutes giving a pri¬ 
vate person a right of action In the 
name of the town, plaintiff, on appeal 
fiom justice’s court to the circuit 
court, may, on giving bond for co*»ts, 
have the town substituted as plain¬ 
tiff 

Ill—Samuel v Sherman, 48 N E 576, 
170 Ill 266 

Ohio—Sell v Ernsberger, 8 Ohio Cir 
Ct 449, 4 Ohio CirDec 100 

2. Mo—Boonville Spec Road Dist 
v Fuser. 171 SW 962, 184 Mo App 
634—Boonville Spec Road Dist v 
Fuser, 161 SW 683, 174 Mo App 
673 

3. Wis—State v Babcock, 42 Wis 
138 

4. Wis—State V Babcock, supra 

5. Mo —Boonville Spec Road Dist 
V Fuser, 161 SW 683, 174 Mo App 
673 

29 C J p 637 note 61 

6. Ky —Letcher County v, Wlscon- 

233 


sin Steel Co, 140 SW 305, 145 Ky 
32^ 

7. Kv—Letcher County v Wiscon¬ 
sin Str cl Co , supra 
29 C J p 637 note 63 
8 Mo —Boonville Spec Road Dist 

V Fuser, 161 S W. 683, 174 Mo App 
673. 

9. Wi.s—State* V Schwin, 26 N W. 
568, 65 Wis 207 

10. N J—McGcar v Woodruff, 33 N 
.TLaw 213 

11. Cal—Bailey v Dale, 11 P. 804, 
71 Cal 34 

29 C J. p 637 note 67 

12. Ill —Lovington Tp v Adkins, 
83 NE 1043, 232 III 510—People 

V Young. 72 Ill 411 

13. Mifh—Le Blanc v Kruger, 42 
NW 980, 76 Mich 561 

14. Mich—Varden v Ritchie, 48 N 
W 1085, 86 Mich 197 

29 CJ p 637 note 70 

16. Wis—State v Childs, 86 NW. 

374, 109 Wis 233 
29 CJ p 637 note 71 
16. Ill—Bethel V Pruett, 74 N B. 

Ill, 215 Ill 162 
29 CJ p 637 note 78. 
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and there cannot be recovery where the proof as 
lo the naturei"^ or location^* of the obstruction, or 
the description of the highway,^® does not material¬ 
ly conform to the allegations of the declaration or 
complaint. 

Under a jdca of estoppel in pais defendant in an 
action by a town may show that the fence com- 
])lained of as an obstruction was erected on the 
boundary line of a resurvey of the highway ordered 
by the highway commissioners 20 In an action in a 
justice’s court defendant cannot, under a general de¬ 
nial, show that the locus in quo was not a lawful 
highway, but can controvert only the public user 
and his obstruction thereof 21 

Evidence The burden is on plaintifT to prove the 
facts on which he relies to establish his right to re- 
covci,22 such as the existence of a public highway^^ 
and Its obstruction 24 jf the statute authorizes an 
action by an elector of a town, plaintiff must show 
that he is such elector 25 

The ordinary rules governing the admissibility25 
and the weight and sufficicncy27 of evidence are ap¬ 
plicable to actions of this kind Plaintiff must es¬ 
tablish his case by a preponderance of the evi¬ 
dence ,2** but proof beyond a reasonable doubt is un¬ 
necessary 29 

(2) Trial, Judgment, and Review, Costs 

General rules of procedure apply in actions for the 
recovery of a penalty, as with respect to submission of 
Issues of fact to the Jury, the giving of proper and suffi¬ 


cient instructions, the judgment, appellate review, and 
costs. 

As in other actions controverted questions of fact 
on conflicting evidence are for the jury 2® If there 
IS no evidence fairly tending ^lo prove the guilt of 
one of defendants, it is error for the court to direct 
a verdict of guilty 21 Where the statute docs not 
provide who shall fix the amount of the penalty, 
such question is for the jury 22 

Instructions The general rules which govern the 
requisites and sufficiency of instructions given or re¬ 
quested in court actions are applicable to actions of 
this kind 23 Instructions which ignore or exclude 
issues or evidence,24 or arc based on incompetent 
evidence,2S or are mislcading25 or which are not 
applicable to the issues,27 are erroneous, and the 
same is true of instructions which require too high 
a degree of proof on the part of plaintifT 28 An in¬ 
struction is erroneous which purports to state the el¬ 
ements of a highway by prescription or user but 
fails to mention the length of time during which the 
road must be used,29 or lo state that the public user 
must be under a claim of right ^9 

Jiidqmcnt Where the action is under a statute 
which imposes a penalty for the obstruction of a 
highway only, and not for the continuance of an ob¬ 
struction, plaintiff cannot have tudgment on a ver¬ 
dict which finds defendant guilty of continuing an 
obstruction The amount of the penalty is esti¬ 
mated in accordance with the statute,^2 ^nd is some- 


17. Ill—Hethel V Pruett, supia 
29 CJ p 6T7 note 74 

18. III—East Nelson v Leeda, 158 
Ill A 227 

19. Ill—Farlow v Cnmp Point, 67 
N E 781, 186 Ill 256 

29 CJ p 6.17 note 76 

20. Ill —Mattoon v Elliott, 10? N 
E 251, 259 Ill 72 

21. N Y —Little V Denn, 34 NY 
452 

22. Wis—State v Halvorson, 205 N 
W 426, 187 Wis 611 

29 C J p 1)37 note 79 

23. Wis—State v Hal\oraon, supra 
29 CJ p 637 note 80 

24. Ill—Gruffe v. Nichols, 36 Ill 
92 

29 C J p 637 note 81 

25. Ill —Waddle v Puncan, 63 III 
223 

26. Mo—California Special Road 
Dist V Rueker. 282 SW 71, 221 
Mo App 4 35 

29 CJ p 638 note 85 [a], [b] 

Width at other plaoea 

Defendant cannot prove that the 


hifrhway on which he is charged with 
encToaching was after his entioach- 
nient still as wide as at other place's 
—Whitnev Tp v LinMlle, 51 NE 
832, 174 111 579 

27. Svldenoe held snfllcient 

Mo --California Special Road Dist V 
RueUrr, App, 256 SW 98, trans¬ 
ferred, see 231 SW 71 and re¬ 
manded, Sup, 248 SW 927 
29 C J p 638 note 85 [c] 

Evidence held insnfflclent 
Ill —Sc‘e Town of Magnolia v Kays, 
?05 111 App 152 

Wis—Stale V Halvoiton, 205 NW 
^26. 187 Wis 611 
29 C J p 638 note 85 Td] 

23. Ill—Lc'W iston v I’roclor, 27 Ill 
414—Pleasant View v Day, 165 Ill 
App 12() 

29. Ill—Lewiston v T’roclor, 27 111 
414 

30. Til “Harmony v. (^luik, 95 N E 
47, 250 III 57 

29 C r p 6 58 note 89 
Question for jur> as to what consti¬ 
tutes ohsiiuctlon see supra § 218 

31. Ill—MeEnlry v Canoe Creek, 28 
Ill App 483 


32. Mich—TTines v Darling, 57 N 
W 1081, 99 Mich 47 

33 Ill —Town of Ellison v Brent, 
228 Ill App 438 

29, QJ p 638 note 93 

34. Ill —Whcatfield v Grundmann, 
45 N E 164, 164 Ill 250 

29 CJ p 638 note 94 

35. Mo—California Special Road 
Dist V Bueker, 282 SW 71, 221 
Mo App 435 

36. Wis—Neale v Stale, 120 NW 
.345, 138 Wis 484 

29 CJ p 638 note 95 

37. Wis—Neale v State. 120 NW 
345, 138 Wjh 481 

38. Ill — Lewiston v, Proctor, 27 Ill 
414 

29 CJ p 638 note 97 

39 Ill—Canteen v Weber, 188 III 
App 405 

40. Ill—Bethel v Pruett, 74 NE 
111, 215 Ill 162 

41. Ill—Crosby v Gipps, 19 m 309 

42. Mich —Shepard v Gates, 16 N 
W 878, 50 Mich 496 
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times required by the statute to be paid into the 
road fund ^3 

Review, Proceedings to recover statutory penal¬ 
ties for the obstruction of, or encroachment on, 
highways are generally subject to appeal,on com¬ 
pliance with the necessary requirements but the 
case must be tried in the appellate court on the is¬ 
sues joined below 46 xhe general rules of appel¬ 
late practice that objections not raised in the trial 
court will not be considered,47 that defects in in¬ 
structions cannot be complained of where instruc¬ 
tions given at the request of the party complaining 
contain like errors,48 and that a verdict on conflict¬ 
ing evidence will not be disturbed,49 apply to appeals 
in these proceedings 

Co^ts The right to costs in an action to recover 
a penalty for obstructing a highway, as in other ac¬ 
tions, IS dependent on the provisions of statute 
Where judgment is rendered for defendant, the 
town is not liable for costs,unless the statute so 
provides A statute exonerating highway com¬ 
missioners from the payment of costs, in suits pros¬ 
ecuted by them in their official capacity, applies to 
actions by such officers to recover penalties for the 
obstruction of highways 88 


§ 230. . Criminal Responsibility 

Both at common law and under atatutes, It it a 
criminal offenie to obstruct or injure a public highway» 
and generally a prosecution is proper notwithstanding 
the existence of other civil remedies. Where so provided 
by statute, a willful Intent is a necessary element of 
the offense, but authorities differ as to whether such an 
intent is required in the absence of statute. 

In most jurisdictions it is a criminal offense to ob¬ 
struct or injure a public highway ,84 and this is so 
both at common law, where the obstruction consti¬ 
tutes a public nuisance,88 and by statute 86 

The fact that mandamus will he for an obstruc¬ 
tion does not bar an indictment 87 Also, statutes 
providing for a civil action for a penalty and for 
prosecution by indictment have been held to furnish 
cumulative remedies 88 It has been held, however, 
that, when a civil remedy by w'ay of an action for 
dainages,89 or for a penalty,is provided by stat¬ 
ute, there cannot be a prosecution as for a nuisance 
at common law, although other authorities hold that 
such prosecution is not barred by ihe existence of 
the statutory civil remedy 

Jnlcnt The general rule of criminal law that a 
criminal intent is a necessary element of an offense 
ha‘^ been held to cip|)ly to the crime of obstructing 
a highway,8“ although a majority of cases hold the 


43. Cal —Bailey v. Dale, 11 P 804, 
71 Cal 34 

44. Ill —Poeller, for Use of Town 
of Shiloh Valiev v GriHln, 32 N E 
2d 938. 309 Ill App 238 

29 CJ p 638 note 4 

45. Ill—Partridge v Snyder, 78 Ill 
519 

29 r J p 638 note 6 

46. Mich—Graham v Langston, 31 
N W 613, 65 Mioh 45 

29 C J p 638 note 6 

47. N Y —Cooper v. Bean, 5 Lans 
318 

29 C J p 639 note 7. 

48. Ill —East Nelson v. Leeds, 158 
Ill App 227 

49. Ill —Poeller, for Use of Town 
of Shiloh Valley, v Giiffln, 32 N 
E 2d 938, 309 Ill App 238 

29 C J p 639 note 9 

Sa Vt—Barre v Jerry, 37 A 230, 
69 Vl 63 

29 C J p 639 note 11. 

51. Ill—Canteen v Weher, 188 Ill 
App 405—Meacham v Lacey, 133 
Ill App 208 

62. Ill—Anchor v. Stewart, 158 Ill 
App 205 

63. Ohio —Carter v Hawley, Wright 
74 — Bittle V Hay, 6 Ohio 269 

64i Kan —State v. Hayes, 263 P 782, 
125 Kan 375 

Mass —Commonwealth v Surridge, 
164 NE 480. 265 Mass. 425, 62 A. 
L.R. 402. 


Pa—Lfiihart v Wright, 133 A 49S, 
286 I'a 351—Oi ton v D.iliymple, 
92 Pa Super 336 

Wis—State ex rel Young v 

M.iiesth, 273 NW 225, 225 Wis 

22.S 

29 CJ p 6 15 note 16 
Notice to remove obstruction as pre- 
leciuisltc to liability see supra § 
224 

Defonfaes generally see supra 5 220 
Existence and legality of highway 
see supra § 219 

What constitutes offense see supra § 
218 

Liability for obstruction of city 
streets see the CJS title Munici¬ 
pal Corporations § 1756, also 44 C 
J p 1024 note 94-p 1026 note 32 
Liability of railioads see tbe CJS 
title Uailroads §§ 194 196, also 51 
C J p 736 note 19-p 740 note 81 

Offense held not to have been com. 
mltted 

Okl-~Yunker v State, 7 P 2d 916, 53 
Okl Cr 82 

Pa—Commonwealth v Lowry, 18 Pa 
Dlst &. Co 527, 33 LackJur 85— 
Commonwealth v Kennedy, 16 Pa 
Dial & Co 664, 35 Dauph Co 242, 
4 6 York Leg Rec 26 
SC—State V Hughes, 145 SE 297, 
147 SC 452 

Unreasonable interference 

One causing change of natural flow 
of stream was not criminally liable 
for obstructing ford, unless it had 
unreasonably interfered w4th travel 
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for unreasonable length of time — 
Louisville V N II Co v Common¬ 
wealth, 21 S W 2d 981. 231 Ky 554 
A, landlord is not criminally liable 
for the act of his tenant—State v 
l\)Ilok, 26 N C 393—Commonwealth 
V Switzer, 19 A, 681, 134 Pa 383 

55. Kv—Louisville N R Co v. 

Commonwealth, 21 S W 2d 981, 231 
Kv 554 

Md—O'Brecht v. State, 125 A. 639, 
145 Md 171 
29 C J p 639 note 17. 

6S. Ark —Finnev v State, 287 S W 
741, 172 Ark 116 
29 CJ p 639 note 18 

57. Ind —State v Baltimore & O & 
C R Co , 22 N E 307. 120 Ind 298 

58. Ark—St Louis, A & T R Co 
\ State, 11 SW 1036, 52 Ark 51 

29 CJ p 640 note 20 

69. Colo —Eaton v People, 70 P 426, 
30 Colo 345 

60. Conn—State v Hyde, 11 Conn 
511 

29 CJ p 640 note 22 

61. Ky—Commonwealth v Illinois 
Cent R Co, 92 SW 944, 29 Ky L 
102 

29 C J p 640 note 23 

68. Ala —Freeman v State. 6 Port. 
372 

Tex—Lenslng v. State, Cr, 46 S W. 
672. 



§ 230 


HIOEWAYB 


40 C.J.S, 


intent of the obstructor imxnaterial in the absence of 
a statute to the contrary.®^ In some jurisdictions 
the statutes specifically require that willfulness be 
proved,®^ and under such a statute there can be no 
legal conviction where the circumstances negative 
the existence of a willful intent,®® as where defend¬ 
ant acted under the advice of an expert surveyor,®® 
or under the direction of the highway commission¬ 
er 67 

It has been held that one is not liable under such 
a statute if he was justifiably ignorant of the exist¬ 
ence of the highway, or of its proper location ®® On 
the other hand it has been held that a highway is 
*Vilfully"' and “knowingly” obstructed if accused 
does the act intentionally, knowing that it will ob¬ 
struct or lessen the facilities for travel, although 
he does not know that the road is a legal high¬ 
way ,6® and an obstruction maintained in direct dis¬ 
obedience to orders of the road officers is willful 
within the meaning of the statutes,7t> although de¬ 
fendant believes in good faith that the locus in quo 
IS not a public road 71 The obstiuctor is not ex¬ 
cused by the fact that he acts under ignorance or 
mistake of law 72 

§231. - Prosecution and Punishment 

a In general 

b Issues, proof, and variance, evidence 
c. Trial, review, and punishment 


a. In Oaneral 

The Jurisdiction of the offense depends on the local 
statute. The indictment ahould properly charge all the 
eiemente of the crime and must properly allege the 
existence and nature of the obstruction and the existence 
and legality of the highway, but matters of defense or 
mitigation need not be alleged. In tome Jurisdictiona, 
although not In others, special defenses must be specially 
pleaded. 

The jurisdiction of the offense depends on local 
statute,73 and is commonly given to justices of the 
peace.7^ If the title to real estate is directly in¬ 
volved the jurisdiction of the justice is ousted,76 
but not where title comes in issue incidentally.7® 

Requisites and sufficiency of indictment generally. 
The indictment should charge all the elements of the 
crime, 77 and if framed under a statute it should 
follow the language thereof, or use equivalent terms 
in charging the offense 78 The indictment should be 
confined to one crime,7^^ and be founded on proper 
affidavit 3® 

That the act complained of was done knowingly 
and willfully must be alleged if the statute makes 
that an element of the offense,but where the act 
Itself constitutes an offense, without reference to 
the intent with which it is done, an allegation of 
criminal intent is not necessary 83 Notice to re¬ 
move the obstruction need not be alleged where the 
statute does not require such notice as a condition 
precedent to liability,^® but if such notice is re- 


63. Wis—state V Dehn, 105 NW 
795, 1J6 Wis 168 

29 CJ p 640 nolo 27 

64. Tex—Hill v State, 291 SW 
914, 106 ToxCr 255 

29 CJ p 640 note 28 
TVreanlng of term 

Act punishing removal of part of 
road knowingly or willfully requires 
that act be willfully as well as 
knowingly done Interference with 
highway la willful only if committed 
with evil intent, legal malice, and 
without reasonable ground for be¬ 
lieving act lawful —Hill v State, su¬ 
pra 

65. Tex.—Hill v State, supra. 

29 CJ p 640 note 29 

66. Tex—Johnson v State, App , 14 
SAV 396 

67- N Y —I’eople v Crc'unse, 4 N Y 
S 266 51 Hun 489, 7 N Y Cr H 
Tex—Hill V Slate, 291 S VV 914, 
106 TexCr 255 

68. Mo—Stale v Hardy, App, 21 S 
W2d 229 

29 C J P 640 note 32 

69. Mo—State v White, 69 S W 684, 
96 Mo App 34 

29 CJ p 641 note 33. 


70. Kan—State v Kaypholtz, 4 P 
851, 32 Kan 460 

Wis—Stale \ Castle. 44 Wis 670 

71. Wis—State v Castle, supia 

72. Tex—Cl ouch v State, 45 SW 
578, 39 TexCr 145 

29 C J p 641 note 36 

73. SC - State v Wolfe. 39 S E 179, 
61 SC 25 

29 C J p 041 note 37. 

74. Pa —Commonwealth v Stephens, 
21 Pa Dist & Co 180 

29 CJ p 641 note 38 

76. Minn—Slate v Sweeney, 21 N 
W 847, 33 Minn 23—Slate v Cot¬ 
ton. 12 N W 629, 29 Minn 187 

76. Ill—Dolton V. Dolton, 66 NE 
323, 201 Ill 155 

Ind—Miller v State, 72 Ind 421 

77. Neb—Gilbert v Slate, 111 N 
W 377, 78 Neb 636, motion over¬ 
ruled 112 NW 293, 78 Neb 637. 

29 CJ p 641 note 42 

Indictments held sufficient 

Md—O’Hrecht v State, 126 A 639, 
145 Md 171, 

29 C J p 641 note 42 [c]. 

78. Iowa—State v Finney, 68 NW 
668, 99 Iowa 43 

29 C J p 641 note 43 
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X^angnage negativing offense 

An indietineiit for the unlawful ob¬ 
struction of a Toad in the language 
of the statute is Insutflclent. wliere it 
also employs descriptive language 
negativing the oflense covered by the 
statute—State v Massie, 78 SE 
382, 72 WVa 414. 47 D R A ,N S , 679 

79. N J —State v Middlesex & Som¬ 
erset Traction Co, 60 A. 364, 67 N 
J Law 14 

29 C J p 643 note 69 

80. Ind—Jeffries v McNamara, 49 
Ind 142—Slate v Buxton, 31 Ind 
67 

Information and Indlotmeut held not 
variant 

Pa—Commonwealth v. Mock, 23 Pa 
Super 51 

81. Fla—Savannah, F & W R Co. 
V State, 3 So 204. 23 Fla 579 

29 CJ p 641 note 44 

82 Mass—Commonw^ealth v. Derby, 
38 NE 440, 162 Mass 183 
29 C J p 641 note 46 

83. Mo.—State v. Craig, 79 Mo App. 
412. 
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quired, the indictment or information must allege 
it, and state by whom it was given.*^ 

Existence and nature of obstruction. The indict¬ 
ment must charge facts which show the existence*® 
and nature*® of the obstruction, but its particular 
location need not be alleged,**^ unless a judgment of 
abatement is sought ** 

Existence and legality of highway. While it 
must be alleged that the road is a public highway,*^ 
a general averment to that effect is sufficient with¬ 
out setting forth at length facts to show that it is 
such and the state is not required to elect 
whether it will rely on prescription, user, dedication, 
or legal establishment to show the existence of the 
highway In states where highways are divided 
into different classes or grades, it is generally held 
to be unnecessary to charge the particular class to 
which the highway alleged to have been obstructed 
belongs 

The highway must be so described that it may be 
identified,^* but it is not necessary to set out the 
termini of the road,*^ although there is authority 
to the contrary 

Continued maintenance of obstruction Where 
the continued maintenance of an obstruction, which 
has been created either by defendant or a third 
paity, is the gist of the offense, facts showing such 
continuance must be averred m the indictment,^® 
especially where a judgment of abatement is 
sought It has been held, however, that the in¬ 
formation need not contain a continuando where 
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the prosecution is not for levying a nuisance sought 
to be abated.** 

Matters of defense or mitigation, as that the ob¬ 
struction was material,** or that the road has been 
laid out by the proper authorities,^ need not be al¬ 
leged; nor need the indictment negative the right 
of defendant to place the obstruction in the high¬ 
way,* unless defendant is authorized by statute to 
do the act complained of in a certain manner,* in 
which case it must be alleged that the statutory au¬ 
thority has been exceeded ^ 

Plea to indictment In some jurisdictions spe¬ 
cial defenses should be specially pleaded,® while in 
others the statute allows all matters of defense, ex¬ 
cept that of former jeopardy, to be proved under a 
plea of “not guilty 

b. Issues, Proof, and Variance; Evidence 

In prosecutions for the obstruction of a highway, a 
material variance between the allegations of the indict¬ 
ment and the proof ordinarily is fatal. The burden is 
on the prosecution to prove every essential element of 
the offense charged. General rules of criminal pro¬ 
cedure as to the admissibility of and sufficiency of evi¬ 
dence are applicable 

Issues, ptoof, and variance. The rule that a ma- 
tcrifil variance between the allegations of the in¬ 
dictment or information and the proof is fatal ap¬ 
plies to prosecutions for the obstruction of high¬ 
ways An indictment for creating an obstruction 
IS not supported b> proof of continuing one * So 
material variances between the ple.iding and the 
pi oof as to the location of the obstruction,* or its 
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483, 135 Mo App 290 
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Ky —Louisville & N R Co v Com¬ 
monwealth, 21 SW2d 981, 231 Ky 
654 
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87. Ind—State v Buxton, 31 Ind 
67 

29 CJ p 642 note 61 

8a Ind—Wood v State, 6 Ind 433— 
Cox V State, 3 Bla( kf 103 

89. Ky—Louisville & N R Co v 
Commonwealth, 21 S W 2d 981, 231 
Ky 654 

29 CJ p 642 note 63 

90. Ky—Louisville & N R Co v 
Commonwealth, supra 

29 C J p 642 note 64 

91. Md—O’Brecht v Slate, 126 A 
639, 146 Md 171 

Wash —State v Horlacher, 47 P 
748, 16 Wash. 325. 


92. Tex—Conner v State, 17 SW 
157. 21 TlxApp 176 

29 CJ p 642 note 66 

93 Ky—Louisville & N R Co v 
Commonwealth, 21 S W 2d 981, 231 
Kv 554 

29 CJ p 642 note 67 

Description held snflioSent 

Kv — LnuisMlle N R Co v Com¬ 
monwealth supra 

29 CJ p 642 note 67 [a] 

94 Or—Slate v Hume, 6 P 427, 12 
Or 133 

20 C J p 642 note 68 

95. NC—Slale v Grumpier. 88 N 
C 647 

Pa—Commonwealth v McCormick, 
5 PaDist 536, 6 Del Co 367, 9 

York Leg Rec 205, 13 Lane L Rev 
270 

96. Ark —Slate v Lemay, 13 Ark 
405 

29 C J p 642 note 60 

97. Md—Wroe v State, 8 Md 416 

29 CJ p 642 note 61 

9a Mo —State v. Bradley, 31 Mo 
App 308 


99. Tex--Stale v. Collins, 38 Tex. 
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1. Ttx—Slate v Collins, supra 
a W Va—Stciti* V Dry Fork R Co., 
40 S E 447, 50 W Va 2.15 
29 CJ p 643 note 66 

3. Mo—State v Webb's River Impr 
Co , 55 A 4 95, 97 Me 559 
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4 . Me—State v Webb’s River Impr 
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29 C J p 643 note 68 
a Ky—Commonwealth v American 
Tel A Tel Co . 84 S W 519, 27 Ky 
L 29 

29 CJ p 643 note 71 
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nature,^® or as to the nature^^ or location^^ of the 
highway obstructed, are fatal. 

If the thoroughfare alleged to have been ob¬ 
structed IS described simply as a “highway,” proof 
of a public road established by any of the recognized 
methods is sufficient,!^ but where some particular 
mode of establishment is charged it must be proved 
as laid.!^ While it is not necessary to set out the 
termini of the highway, see supra subdivision a of 
this section, yet where they are set out they must 
be proved as alleged Where a local description 
sufficient to identify and fix the precise point of ob¬ 
struction is given, as well as the termini of the 
road, the latter may be disregarded, and pi oof of 
the existence of a road at the place of obstruction 
is sufficient The time of the obstruction as set 
out in the indictment is not material, and a convic¬ 
tion may be sustained by proof of the commission 
of the offense at any other lime within the period 
of limitations 

Evidence. According to the rule applicable in 
criminal cases generally, the burden is on the pros¬ 
ecution to prove every essential clement of the of¬ 
fense charged,!^ and no single fact put in evidence 
by the prosecution is to be taken as true merely be¬ 
cause It IS not disputed.!® The burden is on the 
prosecution to prove that the road alleged to have 
been obstructed is an existing public highway^® ei¬ 


ther by statutory proceedings,dedication,^^ or us- 
er,23 and that defendant maintained an obstruction 
thereon Where a specific intent is an element of 
the offense it must be proved as a fact, and it will 
not be presumed from the obstruction.26 

It IS incumbent on defendant to prove any defense 
which he may have to the prosecution,26 and, where 
he sets up as a defense an order of the court to 
change the road, the burden of proving that he con¬ 
formed to such order is on him, and it is not for the 
prosecution to prove that he varied from it.^^ 

The general rules of criminal procedure as to the 
admissibility^^ and sufficiency^® of evidence, includ¬ 
ing the necessity of establishing defendant's guilt 
beyond a reasonable doubt,^® are applicable to pros¬ 
ecutions for the obstruction of highways. A statute 
providing that in a prosecution for obstructing a 
road It shall be sufficient to prove that it is used and 
worked as such docs not render such proof con¬ 
clusive, but merely prima facie, evidence of the ex¬ 
istence of the highway 

c. Trial, Eeview, and Punishment 

General rules of criminal practice govern the trial 
of prosecutions for the obstruction of highways, as with 
respect to the submission to the Jury of issues of fact, 
and the giving of proper and correct instructions, and 
such general rules also govern with respect to the 
form and sufficiency of the verdict, and the scope and 
extent of review. The punishment must accord with 
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2 Dana 136 

29 C J p 644 note 97. 

27. Ky—Commonwealth v, Cornell, 
supra 

28. Ky—Louisville & N R Co v 
Commonwealth, 21 S W 2d 981, 231 
Ky 664 

Pa—Commonwealth v. Dennison, 48 
Pa Super 293 

29 C J p 644 note 99 

Svidenoe held admlseihle 

Kv —Louisville & N R Co v Com¬ 
monwealth, 21 SW2d 981, 231 Ky. 
664. 


Pa—Commonwealth v Greyblll, 17 
Pa Super 614 
29 C J p 614 note 99 [a] 

29 Va —Martin v Commonwealth, 
165 SE 425, 159 Va 894 
29 C J. p 644 note 1. 

Evidence held snfliolent 

(1) To show existence of higrhway 
—Curlier v State, 182 So 4 78, 28 Ala 
App 286—29 C J p 044 note 1 [aj (1) 

(2) To warrant conviction—Town 
of Littleton V Martin, 234 Ill App 219 
—29 CJ p 644 note 1 [a] (6) 
Evidence held InsnAcient 

(1) To show establishment of hig-h- 
way by prescription or user—Clark v 
State. 140 So 178, 25 Ala App. 30—29 
C J p 644 note 1 [b] (6) 

(2) To wan ant conviction 

Ky —Ewen v Commonwealth, 89 S 
W2d 969, 239 Kv 492 
Va—Martin v Commonwealth, 166 
SE 426, 159 Va 894 
29 CJ p 644 note 1 [b] (7). 

30. Ky —Ewen v Commonwealth, 39 
SW2d 969, 239 Ky. 492. 

29 C ,] p 645 note 2. 

Existence of highway 
Va—Martin v Commonwealth, 166 
SE 425, 159 Va 894 
29 CJ p 646 note 2 fa] 

31. Ind —Johns v. State, 4 N.Bl. 163, 
104 Ind 567. 
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tha* fixed by the statute, and abatement of the obatruc- 
tion may be required aa part of the sentence. 

The generdl rules of criminal practice govern the 
trial of prosecutions for the obstruction of high¬ 
ways 32 It IS the duty of the court to submit to the 
jury all questions of fact arising on conflicting ev- 
idcncc33 without expressing any opinion as to its 
weight, where instructions on the weight of evi¬ 
dence are improper,3^ and give correct and i)roper35 
instructions on every essential issue presented by 
the evidence 36 

However, instructions which are not applicable 
lo37 or ignore38 evidence or issues should not be 
given Where willfulness is an essential clement of 
the offense, or where the defense is based on the 
ground that the obstruction was not willful, it is er¬ 
ror for the court to refuse to define the word “will- 
fur’ it so iequcstcd3‘) In determining the sufficien¬ 
cy of instructions they must be considered as a 
whole 40 

Form and requisites of verdict. The rules gov¬ 
erning the form and requisites of the verdict in 
criminal prosecutions generally are, in the main, ap¬ 
plicable to prosecutions of this nature 4i A general 
verdict of guilty is erroneous where the indictment 
alleges a continuance of the obstruction, but the 
proof docs not show such continuance 42 A special 
verdict in order to support a judgment of convic¬ 
tion must find all the essential elements of the of¬ 
fense 42 


In some jurisdictions the jury are authorized to 
assess the amount of the fine;44 and it has been 
held that such authority exists even though there 
IS no statutory provision to the effect 46 In other 
jurisdictions an assessment by the jury has been 
held unauthorized; but that part of the verdict may 
be rejected as surplusage 4® 

Review In some jurisdictions appeals are al¬ 
lowed in this class of prosecutions,4^ the practice 
therein being governed by the local law 42 As in 
other criminal cases a verdict based on conflicting 
evidence will not be disturbed unless manifest error 
appears ,43 nor can a reversal be had for errors 
which are not prejudicial to the party complain¬ 
ing ^3 

Punishment At common law the obstruction of 
a highway is punishable by fine and imprisonment,®^ 
but w^here the punishment is regulated by express 
statutory provisions it must accord with such pro¬ 
visions Although the extent of the punishment 
IS left to the discretion of the court or jury wuthin 
specified limits, it should not be excessive or unica- 
sonable ®3 

Judgment of abatement An abatement of the 
obstruction may be icquired as a part of the sen¬ 
tence on conviction ®4 However, a person cannot 
be required to abate an obstruction which he, as 
agent, erected on the land of his principal,®® al¬ 
though there is apparent authority to the contrary ®® 
Where a party has a right to erect the obstruction 


32. Ala —Kalher v State, 1 Port 

29 CJ p 645 note 5 

33. Kv—Louisville & N R Co v 
Commonwcallh, 21 S W 2d 981, 231 
K\ 554 

29 C J p 645 note 6 

Question for jury ns to what con¬ 
stitutes obstruction see supra § 
218 

34. NC—Slate v Cardwell, 44 NC 
215 

35. Kan —State v Hayes, 263 P 
782, 3 25 Kan 375 

29 CJ p 645 note 9 

Instructions held proper 

Kan —State v Hayes, 263 P 782, 125 
Kan 375 

K> —Louisville & N R Co v Com- 
monwtalth. 21 S W 2d 981, 231 Kv 
554 

29 CJ p 645 note 9 [a] 

36. K,in —State v Hayes, 263 P 
782. 125 Kan 375 

29 C.J p 645 note 10 

37. Ala —Knuckols v State, 54 So 
375, 130 Ala 108 

29 CJ p 645 note 11. 


38. SC—State V Kerdall, 32 S TS 
300, 54 SC 192 

39. Tex—Carney v State, 3 76 SW 
155, 76 TexCr 379 

29 CJ p 645 note 13 

40 SC—Slate v Tyler, 32 S E 422, 
54 SC 294 

29 CJ p 04 5 note 14 

41. I’a—Commonwealth v Mllli- 
man 13 Serg & R 403 

Va — rust ice V Commonwealth, 2 Va 
Cas 171, 4 Va 171 

42. N Y —People V. Livingston, 27 
Hun 105 

43. NC—State v. Stewart, 91 N C 
566 

29 CJ p 64 5 note 18 

44. Ind —Iloch v State, 50 N E 93, 
20 IndApp 64 

Ky—Louisville & N R Co \ Com¬ 
monwealth, 21 S W 2d 981, 231 Ky 
551 

45. Va—McCllntic v Common¬ 

wealth. 1 Rob 727, 40 Va 727 

46. Ill —Gilbert v People, 121 Ill 
App 423. 


47. Kv—Commonwealth v Perlel, 
75 SW 231, 26 Ky L 314 

29 CJ p 646 note 23 

48 Tex—Conner v State, 17 S W 
157, 21 Tex App 176 

49. Ill—Hole Tp V Ltszewski, 116 
III 4pp 135 

50. SC—State v Tyler. 32 SE 422, 
64 SC 294 

29 CJ p 646 note 27 

51. Ky —Commonwealth v Enders, 
K Kv L 522 

NY—Syracuse ^ Tully Plank Road 
Co V People, 66 Barb 25 

52. Tex—Brown v State, 166 S W. 
508, 73 Tex Cr 571 

29 C J p 646 note 30 

53. Ky —Louisville & N R Co v 
Commonwealth, 21 S W 2d 981, 231 
Kv 554 

29 C J p 646 note 31 

54. SC—Slate v Floyd, 17 S E 605, 
39 SC 23 

29 C J p C46 note 33 

55. N Y —People v Livingston, 27 
Hun 105 

56 S C —State V. Floyd, 17 S E BOB, 
39 S.C. 23. 
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complained of and the nuisance consists in exceed- | move the obstruction altogether but to make it con¬ 
ing his authority, the proper sentence is not to re- 1 form to such authority 

IX. USE or HIGHWAY AND LAW OF THE ROAD 


§ 232. Power to Control and Regulate Gen¬ 
erally 

a In general 
b Delegation of power 

a. In General 

The state has the power to control and regulate the 
public highways and their use 


As the highways of the state are public ways, see 
supra § 1, they are subject to public control 
Thus, subject to constitutional restrictions,®® the 
stale, through its legislature, has primarily the pow¬ 
er to control and regulate public highways and the 
use thereof,®® subject only to limitations of reason- 


57. Pa — TapKart v Commonw»*nlth, 
21 Pa 527 

58. NH -State v Cox. 16 A 2d oOS, 
01 Nil 117 affirmed (''ox v Slnte 
of New Ilampahire, 61 S Ct 7 62, 
312 US 560. 85 L. Ed 1040, 133 A 
UR 1306 

Okl —Ex patte Sales, 233 P 186, 108 
OM 29—Ex parte Tindall, 229 P 
1 25. 102 Okl 192 

69. Ala—City of Blrminfiham v 
Hood-MePherbon Realty (^o , 172 

So 114, 233 Ala 352, 108 AUU 
1140 

Ark—Adkiiib v HarrinjiTton, 261 HW 
6JO, 164 Ark 280 

Ill—Stark County v Henry County. 
158 N K 116, 3J6 Ill 535. 54 A L R 
777 ’C'ltv of Mascoutah v Dormer, 
245 IllApp 233 

Mass -In re Opinion of the Justices, 
147 NE 681, 251 569 

NY—Town of Waterford v U R 
Rroeketl Lumber Co . 237 N Y S 

436, 227 App Div 122- Decker v 
Goddard, 219 NTS 38l 139 Miso 

824. reyemsed on other j^iounds J51 
N Y S 440, 2 H App Div 130 

Pa —Maurer v Boardnian, 7 A Jd 466, 
3.36 T\i 17, .ifTirmed Maurtr \ 
Hamilton, 60 SCI 726, 300 US 508 
84 L Ed 960, 135 A U 1 34 7 

Tex—State v Hale, 116 S W 2d 731, 
136 Tex 20, modjfvinj? CMvApp, 
96 S W Jd 135 

Vt—Valfour v Village of Morris- 
ville, 184 A 881 108 Vt 2-lJ 

Va—Savage v Comnioiivvralth, 147 
SE 26J 152 VcL 900 

29 C I p 64 6 nt>tr ,3 0 

As allfcted by nuunenienl of due 
proce'^s see ConslilutionnI Law 5 
704 

60. US—SproJos v JJinford, I) t" 
Tex. 5J FJd 7 10, followed in J II 
Mcljcaish & (\) V Hinford 52 F 2d 
7 17 J H Me l.eaish & (’’o v IJin- 
foid, DC Tex 5J F Jd 151, nmrmed 
Rmford v J H McUeaish A C>. 5 2 
set 207, JS4 ITS lOS, 76 L Ed .»L1 
—Soutlurn Motorwa\s v Peiry D 
C Ga , 30 FJd 145—Sanger v Lu- 
kens, DCJd.iho. 24 F 2d 226, re¬ 
versed on other gi ounds, C <" A , 26 
P2d 855 

Ala—Ijashley v State, ISO So 717, 
719, 236 Ala. 1, citing Corpus Ju¬ 


ris —City of Birmingham v Hood- 
MeT'herson Really Co, 172 So 114, 
2.1.3 Ala 362. 108 ALR 1140— 

Lashlev v State. 180 So 720, 723, 
28 Ala \pp 86. citing Corpus Juris. 

('*olo—Public Utilities (Commission v 
Manley. 60 P 2d 913. 99 Colo 153 

Conn --Silver v Silver, 143 A 240, 
108 Conn 371, C5 ALR 943. affirm¬ 
ed 50 set 57 280 US 117, 74 L 
Ed 221 65 ALR 939 

Fla—Carlton v Mathiws, 137 So 
813. 103 Pla 301 

Ga—Mayor and Aldermen of City of 
Savannah v V C Ellington Co, 
170 SE .38, 177 Ga 149, followed 
in Mayor and Aldermen of City of 
Savannah v Hood Coach Lines, 170 
SE 19() 17 i Ga 315—tJcoigia Pub¬ 
lic Seiviie Commission v Snyc & 
Davis Transfer Co, 164 S E 439, 
170 Ga 874 

Ill ' Cludigo I’ark Dis( v Canfield, 
19 NE2d 376, 370 Ill 447, 121 A 
li R 557—C'hungo Motor Coach Co 

V (htv of Chuago, 169 NK 22, 3,7 
III 200 66 ALR 834—Stark Coun¬ 
ty V TJeiiiv County, 158 NE 116, 
326 Ill 535. 54 ALR 777—City of 
Mastoutah v Dormer, 215 IllApp 
233 

Ind—House-Wives lavigue v (^Hy of 
Indianapolis 185 NE .511, 204 Tnd 
fiSn—Raldwiri v State 141 NE 
343, 194 Ind 303 

Iov\a —low.i Rv ^ I.lgh* Cory>or.ntion 

V Linci.v?ev. 231 NW 461 211 Iowa 
544 loHowed In Slalo v Centnil 
Stales Electric C'o , 211 NW 467, 
and (A'litial St.it c s Eh t tile Co v 
Pocahontas (\^uniN ?31 N \V 468 

Mass—Neu v MiCarthv, 33 N E 2d 
570, U)9 Mass 17, It,’. A T. R 1291 
— City of Hoston v A W T’errv, 
Inc 22 NE2d 627. 304 M.ass 18— 
In ri Opinum of the Justices, 8 N 
E2d 179. 297 Mass .559—In re 

Opinion or the Justices, 14 7 N E 
6S1, 251 Mass 569 

Mich —Jacobson v Carlson 4 N W 2d 
721, 302 Mich 4 48—Smith v Beh- 
rendt, 270 NW 2J7 278 Mich 91 

Mont—State ex rc 1 Thompson v 
District Court of Fourth Judicial 
Dist ir> and for Missoula County, 
91 P 2d 422 108 Mont 362—State 

ex rel Chare! te v District Court 
of Second Judicial Dist in and 
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for Silver Bow County, 86 P 2d 760, 
107 Mont 489 

NH—In re Opinion of the Justices, 
129 A 117, 81 NH 666, 39 A L R 
1023 

N Y —Town of Waterford v L B 
Brofkett Lumber Co, 237 NYS 
436 227 App Div 422—Town of 

Albion V Ryan 194 N Y S 261, 201 
App Div 717— Gaynor v Town of 
Hempstead, 276 NYS 562, 153 

Mlsc .121—Dc‘(kcr v Goddard, 249 
NYS 381. 1.39 Mis< SJ4 reversed 
on other grounds 251 NYS 440. 
233 AppDjv 139—T’ei.ple V Baxter, 
32 N Y S 2d 320, motion denied 32 
N y R 2d 325. affirmed 36 N Y S 2d 
1020, 178 Misc 625, appeal dis¬ 

missed 37 N V S 2cl 489 

Oi —Willett V Citv of West Linn, 

19 P2d 1098, 142 Or 66J—State v 
Phipps, 299 P 1009. 1 16 Or 454— 
Cob V Seaside, 156 1* .569, 80 Or 
7.3 

T’n —Maurer v Boardman 7 A 2d 4 66 
336 Pa 17, afflrnn cl Maurer v 
Hamilton, 60 S Ct 720 309 US 

598, 84 LEd 909. 135 A 1. U 1347 
- Commonwe,il1h v J-’iink, 186 A 
65. 32 1 Pa 390- Appc.ti ol Klepms 

20 Lehigh (^o Tj j 59 

Tenn — Marshall v State 171 S W 2d 
209- Soulluvistirn Greyhound 

Liras \ Dunlap, 160 S W 2d 418— 
Johnson Freight I..ines v Davis 
123 SW2d 820, 174 Tenn .51— 

la'wis V N.ashvilb' G IS Af Heating 
("o, 40 SW2d 409, 162 Tenn 268 

Tt X - Sl.itt V Hale, 146 S AV' 2d 731 
116 Tr X J9, niodifv mg, (bvApp, 96 
R W 2d 1 h5—Britton v Smith, Civ 
App 82 S W 2d 1065—Fry v Jack- 
son Uiv App. 204 SW 612 

Vt"-\alcour V Village ot Morris- 
vill» 184 A 881, 108 Vt 242 

Vu—Godwin v Board of Sup rs of 
Nansemond (^ountv, 171 S E 521 
161 Va 494 

Wash—Elkins v Rchaaf, 102 P 2d 
230, 4 Wash 2d 12 

W Va—Nulter v State Hoad Uom- 
mission of West Virginia 194 SE 
270. 119 WVa 312—Nultcr v State 
Road Commission of West Virginia, 
19i SE .549, 119 WVa 312 

W>o—Western Auto Transports, Inc 

V. City of Cheyenne, 120 P 2d 590, 
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ableness and equality®^ and to the requirement that 
regulations do not unreasonably interfere with the 
right of travel or other proper public uses of the 
highways, although the power cannot be restrict¬ 


ed within too narrow bounds This power is an 
exercise of the police power of the state to protect 
the highways, and promote the safety, peace, health, 
morals, and general welfare of the public.®^ 


593. 57 Wyo 351, citlngr Corpus 
Juris. 

29 CJ p 646 note 40 

“Any restriction on tun- 

obstructed] use [of public highways] 
can bo imposed only by the sover¬ 
eign power"—Robia Holding Corpo¬ 
ration V Walker, 239 N Y S 659, 661, 
136 Misc 358, affirmed 246 N Y S. 210. 
230 AppiJiv 666 , affirmed 178 NE 
747, 257 N Y 431 
Plenary power 

Anz—KclUr v Stale, 47 P 2d 442. 
46 Ariz 106—Clayton v State, 297 
P 1037, 38 Anz 135 
Fla —State ex rol I^arker v Frick, 
7 So 2(1 152~Roney Inv Co v City 
of Miimi Br‘a('h, 174 So 26, 127 
Fla 773 

Va—Nusbaum v City of Norfolk, 
14 5 S E 257, 151 Va 801 

Power is extensive 

Cal —Watson v Stale Division of 
Motor Vehicles. 298 1 * 481, 212 Cal 
279 

Highways Included 

Every public wav whatever is 
brought within the provisions of the 
vehicle and traffic law by statulorv 
definitions of public bighw'av and the 
Hutchinson River Parkway, form¬ 
ing a connecting link in a chain of 
IhrouRh pulilic highways, eannot be 
excluded therefrom although the leg¬ 
islature in (roating thf Westchester 
Count^ pirk f ominis*^ ion (onftrrtd 
on it the exclusive power to adopt 
and enforce regulations and ordi¬ 
nances notwithstanding the provi¬ 
sions of any general or special law to 
contrarv governing the use of parks 
and traffic in and tlirough that coun- 
t> —People v Westchester C’ountv, 
15 N Y S 2d 365, 257 App Div 769, 
affirmed 26 N E 2 d 27, 282 NY 224 

Filing report of accident 

Under statute requiring chief of 
state highway poliee to furnish 
forms for accident reports recjuinng 
driver of vehicle involved in acci¬ 
dent resulting in injuries, death, or 
property damage to certain extent, 
to forw.Tid report of accident, au¬ 
thorizing chief to require drivers to 
file supplemental reports on forms 
furnished by him, and m.rking re¬ 
ports admissible solely to prove com- 
pliancic with statute, reports must be 
in writing—Lawyerson v Nadeau, 10 
A 2d 357, 136 Me 361 

Patrolling highways 

Statute for patrolling of high- 
W'iv-=i was held intended to regulate 
traffic, protect against leckless driv¬ 
ing, robberies, and other unlawful 
acts on or near highways —Martin v 
Follls, 271 P 672, 133 Okl lb2 

40 C J S —16 


Birect of fsdaral aid statutss 

Federal aid statutes do not impair 
police power of state concerning Its 
highways 

U S —Barnwell Bros v South Caro¬ 
lina State Highway Department, D 
CSC. 17 FSupp 803, reversed on 
other grounds South Carolina State 
Highway Department v Barnwell 
Bros, 58 set 510, 303 US 177, 
625. 82 LEd 734—Liberty High¬ 
way Co V Michigan l*ublic Utili¬ 
ties Commission, D C Mich , 294 F 
703 

SC—State ex rel Daniel v John P 
Nutt Co. 185 SE 25. 180 SC 19. 
certiorari domed Jno 1’ Nutt Co 
V Stale of South Carolina ex rel 
Daniel 56 S Ct 668 , 297 US 724. 
80 LEd 1007 
i;ocal lagislation 

Contio1 of the road.s of a particu¬ 
lar county is regarded as an appro¬ 
priate sublcHt for local legislation — 
State ex red Hoiner v Atkinson, 152 
S W 2d 620. 177 Tenn 660 
Appointment of deputy sherifls to 
patrol highways sec the C J S title 
Sheiiffs and Constables § 22, also 
57 C.I p 763 notes 7-12 
l^artic'ular regulations see infra §§ 
233-235 
I*ower 

Over city slree ts sec the CIS 
title Munu qial Corporations §§ 
1686-1695, also 44 C J p 935 ft 
seq 

To rtgulale use of highway for 
transmission of elec Irii ity see. 
ERctncitv § 5 b 
Regulation 

By congress of interstate e e>m- 
merce over highwa>s see (\>m- 
meirce ? 71 a 

Of motor vehicles on higliway.s see 
the CIS title' Motor Vehicles 
14-57, also 42 CJ p 616 et seq 
Stale regulatory power ovei high¬ 
ways as subject to power of eon- 
gre ss over interstate comme*ree see 
Commerce § 71 a 

61. Nil—In re Opinion oi the Jus¬ 
tices, 129 A 117, 81 NH 566, 39 A 
LR 1023 

62 K 3 - Ashland Transfer Co v 
Slate Tux CV>mrnission, 56 S W 2 d 
691 247 Kv 144, 87 A L H 534 
N Y —Decker v Goddard, 249 N Y S 
381, 139 Mise 824, reversed on 

other giounds 251 N \ S 440, 233 
App Div 139 , 

29 CJ p 64C note 41 

63. Wash — Elkins v Schaaf, 102 P 
2d 230, 4 Wash 2d 12 

64. US—Hodge Drive-It-Yourself 
Co v City of Cincinnati, 52 S 
144, 284 US 335, 76 LEd 323, af¬ 
firming 176 NE 196, 123 Ohio St 
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284, 77 A L R 889, which affirmed 
174 NE. 613, 38 Ohio App 29— 
Louis V Boynton, D C Kan , 53 F. 
2d 471—Johnson Transfer & 
Freight Lines v Perry, D C Ga , 47 
F 2d 900—Butler-Newark Bus Line 
V Sinclair. DCNJ, 34 F 2d 780— 
Barnwell Bros v South Carolina 
State Highway Department. D C 
SC, 17 FSupp 803, reversed on 
other grounds South Carolina State 
Highwav Departme*nt v Barnwell 
Bros, 58 set 510, 303 US 177, 
625, 82 LEd 734 

Ala—Lashlcy v State, 180 So 717, 
236 Ala 1—I-ashley v State, 180 
So 720. 28 Ala App 86 
Colo—Public Utilities Commission v 
Manley. 60 P 2d 913, 99 t^olo 153 
Fla—State ex rel I^arker v Frick, 
7 So 2d 152 

Idaho—Pnekard v O'Neil, 262 P 881, 
45 Idaho 427. 56 A L R 317 
Til—People V Linde, 173 NE 361, 
341 Ill 269, 72 ALU 997 
Ind —Andrews v City of Marion, 47 
N E 2el 968 

r\\ - Ashland Transfer Co v State 
Tiix Commission, 56 S W 2d 691, 
247 Kv 144, 87 A T. R 534-Roo 
Bus Linos v Southern Bus Line 
Co. 272 S\V IS, 209 Ky 40 
Mass In re* Opinion of the Justices, 
147 NE 681 251 Mass 569 

Miss -Hud'-oti V Stuart, 145 So 611, 
166 Miss 339 

Mont —State e‘X rel Thompson v 
Didiut (’’oiirl of I'^airth Judicial 
Dist in and for Mi'^souli (\)nnt\, 
91 P 2d 422, 108 Mont 362—State 
ex rel (''haretto v Distnet Court 
of See ond Judicial Dist in and tor 
Silve'T Bow Counlv, S 6 1* 2d 760, 
107 Mont 4 89 

Okl — Collins-Dielz-Mori i*- Co v 
State Coipiiralion Commission 7 
P2d 123, 154 Okl 121, 80 ALR 
561 

Tlx — Fold V Tv son, Civ Ai)p , 4.3 S 
AV 2d 019 

Vt — State V G.imc'lm, 13 A 2d 204, 
111 Vt 215 

Wvo—VAeiver v Public. Service 
Commission of Wv'omfng, 278 I* 
542 40 AVvo 462 

'The* pow'er of the state over Its 
highwav s is police pi^wei. and in 
the cxireise* of that jiovv n those who 
sufleT loss 01 inconvonif'ne e liave no 
ground of complaint on the luisis of 
nuisunti " Town of Ovst* t Bdv v 
Moses 287 NTS 826, 827, 218 App 
Du 598. afflimed 7 N E 2d 729 273 

N Y 631 rcargument denied 8 N E 2d 
619, 274 N Y 493 

Protection against accidents on 

highwavs is pritnnrilv a state func¬ 
tion—Maurer v Boaidnmn. 7 A 2d 
466, 336 Pa 17, affirmed Maurer v 
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The power to regulate the use of public highways 
extends to their use by nonresidents as well as res¬ 
idents 

In exercising such control the legislature may 
consider the convenience of the majority and the 
burdens m the construction and maintenance of the 
highways 

Local authorities In the absence of a delegation 
of power, discussed infra subdivision b of this sec¬ 
tion, local authorities have no right of control or 
regulation over the highways of the state,any 
power of the local authorities to regulate traffic on 
the highways within their jurisdiction being sub¬ 
ordinate to the state legislature and subject to the 
general laws of the state dealing with such mat¬ 
ters,®* unless the general law expressly makes local 
regulations pcaramount Thus, where by statute 
the power to control and supervise state highways 


has been vested in a state highway commission, lo¬ 
cal authorities have no such power over such high¬ 
ways within the confines of the locality 

Classification The state has a broad discretion 
to classify persons and property, m the exercise of 
its power to regulate the public highways,provid¬ 
ed there is a rational basis therefor, an arbitrarily 
discriminatory regulation being invalid *^2 This ap¬ 
plies with respect to the privilege of using the high¬ 
ways,*^* and may even extend to the prohibition of 
the use of the highway for some purposes 

b. Delegation of Power 

Within constitutional limits the power of the state 
over the public highways may be delegated to local au¬ 
thorities or conferred on particular agencies 

Within constitutional limits, the power of the 
state to control and regulate the highways and their 
use may be dclcgated*^-^ to local authorities'^® or con- 


Hamilton, 60 S Ct 726, 309 US 598. 
£4 UEd 969. 136 ALR 1347 
Protection of life or property 

The state, as owner of hiKhwav^ 
and roads, may make any rejfulallon 
necessary for protection of life or 
property thereon — Maurer v Board- 
man, supra 

Conservation of highway 

State can piescnbe regulations 
adapted to conserve Its highways as 
to cost of construction and mainte¬ 
nance—State ex rel Daniel v John 
P Nutt Co. 186 SE 25, 180 SC 19, 
certioiaii denied Jno P Nutt Co v 
State of South Caiollna ex rel Dan¬ 
iel, 50 set 668, 297 US 724, 80 L 
Ed 1007 

Police powers generally see Consti¬ 
tutional Law 4§ 174-198 

65. U S —Hess v Pawloski, Mass , 
47 set 632, 274 US 352, 71 L Ed 
1091 

Mont —State ex rel Thompson v 
District Court of Fourth Judicial 
Dial in and for Missoula County, 
91 P2d 422, 108 Mont 352—State 
ex rel Charette v District Court 
of Second Juduial Disl in and for 
Silver Bow County, 86 P 2d 750, 
107 Mont 489 

66 . N Y —Town of Waterford v L 
B Brocket 1 Lumber (''o , 237 NTS 
436, 227 AppDiv 422 

67. Pa—Pennsylvania R Co v 
Montgomery County Pass II Co, 
31 A 458, 167 Pa 62, 46 Am S R 
659, 27 LR A 766 

29 C J p 616 note 47 

68 . Cal—Ltndenhaum v Barbour, 2 
P 2d 161, 213 Cal 277—-Atlas Mixed 
Mortar C^> v City of Burbank, 262 
P 334, 202 Cal 660 

State taking over highways as¬ 
sumed Sole supervision to exclusion 
of townships.—Chcltcrham Tp v 


I’hiladclphia Rapid Transit Co, 141 
A 259, 292 I*a 384 

69. Cal—Lindenbaum v Barbour, 2 
P 2d 161, 213 Cal 277 

70. ND—Morton County V Hughes 
Electric Co. 208 NW 108, 53 N D 
742 

71. US—Smith v Cahoon, Fla, 51 
set 582, 283 US 553, 76 L Ed 
1264 

Mo—Bark Tiansp Co v Missouri 
State Highway Commission, 60 S 
W 2d 388, 332 Mo 502 
Or—Purple Tiuck Oarage Co v 
(^arnpbcll, 250 P 213, 119 Or 481, 
51 ALR 816 

"We (Jo not think It can be said 
that persons and properly, even with 
r('spe( l to th(*ii lr.iri«'portation for 
hue must he treated as falling with¬ 
in the same caitgorv for purposes of 
highway regulation —Sproles v 
Binford. Tex. 52 S Ct 581, 588, 286 
US 374, 76 LEU 1167, altlrming, D 
C. 56 F2d 189 

72. Mo—J'ark Tiansp Co v Mis¬ 
souri Slate Highway Commission, 
60 S W 2d 388. 332 Mo 592 
"Tliat some iin Id# ntal or accidental 

result in k( eping with the 

lawful purpose ma> flow 
will not save the act if its real pur¬ 
pose, as lusted by its elTect and ope¬ 
ration, is to accomplish the 

imposition of oppressive discrimina¬ 
tion on a husint^ss using the roads " 
— 1 H McLettish & ('•o v Binford, 52 
F 2d 151, 155, afflimed Binford v J 
H MeLeaish & Co, 52 S Ct 207, 284 
US 598. 75 LEd 513 
Statutes h^d invalid 

Statute prohibiting operation of ve¬ 
hicles carrying over specified number 
of hales of uncompressed cotton on 
public highways—J H MeLeaish & 
Co V Binford, supra 
Regulation of highways as affected 
by the requirement of equal protec¬ 
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tion of the laws sec Constitutional 
Law § 534 

73. Public interest 

"If some may, and others may not, 
enjoy the privilege, the distinction 
must be one which the public inter¬ 
est permits "—State v Moore, 13 A 
2d 143, 146, 91 NH 16 
Arbitrary diaorlmination Improper 
The use of highways Is a privilege, 
but the privilege may not he granted 
arbitrarily and bestowed at will and 
pleasure as a favor to some groups 
of travi'lcrs while Imposing a depri¬ 
vation of use upon others —State v 
Moore, supra 

74. Or —Purple Truck Carago Co 
V Campbell. 250 P 213, 119 Or 
484. 51 A L R 816 

75. HI—Chicago Motor Coach Co v 
City of Chicago, IC'J NE 22, 337 
Ill 200, 66 ALR 83-*—Mitchell v 
Lowden, 123 NE 5Gb, 288 Ill *127— 
City of Mascoutah v Donner, 245 
111 App 233 

Ziimltations on power to delegate 

(1) Tlie state m its sovereign ca¬ 
pacity can intrust control of its 
highways to political subdivisions or 
to other bodies, but its police power 
can be cxeioihud only through bodies 
pos.scsaing governmental powers — 
Brcinig V Allegheny County, 2 A 2d 
842. 3*32 Pa 474 

(2) Power to regulate Dafflc, or to 
exclude it, may be delegated as a 
part of the state's police powers, 
where its exercise bears some rela¬ 
tion to puOlic health and safety and 
makes for public welfart —P’hicago 
Paik Disl V Canfield, 19 N E 2d 376, 
370 III 447, 121 ALR 557 

Snrrander of control must come 
from legislature—Willett v (hty of 
West Linn, 19 P 2d 1008, 142 Or 662 

76. Ariz—Keller v State, 47 P 2d 
442, 46 AbTlx 106—Clayton v State, 
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ferred on such agency or agencies as it secs fit 

The power so delegated will be strictly con¬ 
strued and the authorities to whom it is delegated 
must keep within the limits of the grant,and can¬ 


not exercise it beyond what is necessary to facilitate 
travel 

The state may exercise its paramount authority 
over the highways by legislative act whenever it 


297 P 1037, 1039, 38 Ariz 135, 
quoting Oozpiu Juris. 

Ind—Andrews v. City of Marlon, 47 
NE2d 968 | 

Iowa—Iowa Ry & Light Corpora¬ 
tion V Lindsey, 231 NW 461, 211 
Iowa 544, followed In State v Cen¬ 
tral States Electric Co, 231 NW 
467, and Central Slates Electric 
Co V Pocahontas County, 231 NW 
468 

Mass —City of Boston v A W Per¬ 
ry, Inc, 22 N E 2d 627, 304 Maas 
18 

NY—People v liaxtei, 32 N Y S 2d 
320, motion denud 32 N Y S 2d 325, 
afnimed 36 N Y S 2d 1020, 178 Misc 
625, appeal dismissed 37 N Y S 2d 
430 

Tpnn —Lewis v Nashville Ga.s & 
Heating Co. 40 S W 2d 409, 162 
Tenn 268 

Wvo—Western ^uto Transports, Inc 

V City of Cheyenne, 120 P 2d BOO, 
593, 57 Wvo 351, citing Corpus 
Juris. 

29 CJ P 646 note 43 
Am agents of pnhllo or state 

The control of highways is a gov¬ 
ernmental function and counties and 
towns in discharging their duties 
with reference thereto act as agents 
of the public or of the state—New 
I*altz, H P Traction Co v Ulster 
(\junty, 195 NYS 623, 202 App Div 
234 

Under common law power to con¬ 
trol roads was in lof’al authorities — 
Dukiaon v Clark, 2 N E 2d 91, 363 
Ill 258 

County roads 

In at least one Jurisdiction nil pub¬ 
lic roads of county are under exclu¬ 
sive supei vision and control of coun¬ 
ty commission or hoard —Holmes v 
Upton, 134 SE 401, 192 NC 179— 
Lassiter v Board of Com’rs of Wake 
County, 124 SE 738, 188 NC 379 
ireighhorhood roads 
NC—State v Hughes, 145 SE 297, 
147 SC 452 

77. Ga—Georgia Public Service 

Commission v Saye & Davis 

Transfer Co 164 SE 439, 170 Ga 
873 

Ill —Chicago Motor Coach Co v City 
of Chicago, 169 NE 22, 337 Ill 
200, 66 A L R. 834 

Iowa—Iowa Ry & Light Corpora¬ 
tion v Lindsey, 231 N AV 461, 211 
Iowa 544, followed in State v Cen¬ 
tral Stales Electric Co, 231 NW 
467, and Central States Electric Co 

V Pocahontas County, 231 NW 
468 

Mass—In re Opinion of the Justices, 
147 N.E. 681, 261 Mass 569 


Tenn —Marshall v State, 171 S W 
2d 269—Southeastern Greyhound 
Lines V Dunlap, 160 S W 2d 418— 
Johnson Freight Lines v Davis, 
123 SW2d 820, 174 Tenn 51— 
Lewis V Nashville Gas & Heating 
Co, 40 SW2d 409, 162 Tenn 268 
Tex—State v Malone. Civ App , 168 
S W 2d 292, error refused—Fry v 
Jackson. Civ App, 264 SW 612. 
“Unless prohibited by the Consti¬ 
tution, the Legislature may confer 
on such agency as It may deem best 
the power of supervision and con¬ 
trol “—Adkins V Harrington. 261 S 
W 626. 627, 164 Ark 280 

Agency to control highways may 
be established, within constitutional 
limits —Shapera v Allegheny Coun¬ 
ty, 26 A 2d 566, 344 Pa 473—Greene 
County V Center Tp , 157 A 777, 305 
Pa 79—Westmoreland Chemical & 
Color Co V I*ublic Seivice Commis¬ 
sion, 144 A 407, 294 Pa 451, follow¬ 
ed in 144 A 412, 293 Pa 333, follow¬ 
ing 142 A 867, 293 Ptt 326 
State and county highways dlstin- 
gnished 

Constitutional provision conferring 
exclusive original jurisdiction on 
county courts in matters relating to 
roads and ferries extends only to 
county roads and county bridges and 
does not confer exclusive original 
jurisdiction over state roads and 
state bridges, so that corporation 
commission Is not thereby precluded 
fiom regulating the operation of ve¬ 
hicles on public highways of the 
stale—Morgan v Fielder, 109 SW 
2d 922, 194 Ark 719 
State departments 

(1) Under some statutes the state 
highway commissioner has powci to 
make rules and leguldlions govern¬ 
ing the use of stale highways — 
Commonw'ealth v Esbenshade, 30 Pa 
Dist 142, 37 Lane L Rev 181, 34 York 
Leg Hec 36 

(2) Under some statutes only pub¬ 
lic highways outside of corporate 
limits of munh ipalily are to he taken 
over by state department of public 
works and to remain under Us sole 
control and jurisdiction—Village of 
Glencoe v Hurford, 148 NB 69, 317 
Ill 203, follow-ed in Village of Glen¬ 
coe V. Olson, 148 NE 78, 317 III 
263 

(3) In creating a highway depart¬ 
ment It was held that the general 
purpose of the constitution was to 
provide for a uniform trunk highway 

I system covering the entire state un¬ 
der one supervision—Automatic Sig¬ 
nal Advertising Co v Babcock, 208 
[nW 132, 166 Minn 416. 
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Part of highway iatclndad 

(1) Supervision and control by 
highway commissioner over highway 
wa.s not limited to traveled portion 
only, but extended to entire right of 
way—Otten v Big Lake Ice Co, 270 
NW 133, 198 Minn 356 

(2) Shoulder of highway Is part of 
highway under control of the state 
highway commissioner—Giifflth v 
Town of Berlin, 32 A 2d 56, 130 Conn 
81 

Xiocatlon of stop slffns 

(1) The statute requiring that stop 
sign at intersection on through high¬ 
way be placed as near as practicable 
to traveled portion of such highway 
permits location of such sign without 
regard to position of property line, 
and elements to be consideied in de- 
Icrni'rmg where it is practicable to 
place ^iich sign Include proper regard 
to giving of reasonable notice of In¬ 
tel '.ac lion to driveis approaching It 
—Olson V Musselman, 15 A 2d 879, 
127 Conn 228 

(2) Under some statutes, private 
person may not place slop and go 
signals in or upon trunk highway 
without permit to do so from com¬ 
missioner of highways, notwith¬ 
standing approval of local authori¬ 
ties—Automatic Signal Advertising 
Co V Babcock, 208 N AV 132, 166 
Minn 416 

78. Arlz —Keller v State. 47 P 2d 

442, 46 Ariz 106—Clayton v State, 
297 P 1037, 1039, 38 Ariz 135, 

quoting Corpus Juris. 

29 CJ p 646 note 44 

79. Ariz—Keller v State, 47 P 2d 

442, 46 Ariz 106—Clayton State, 
297 P 1037, 1039, 38 Ariz 135. 

quoting Corpus Juris. 

29 CJ p 646 note 46 

Private road 

Under statute providing for the 
supervision of all county roads by 
the county commissioners, commis¬ 
sioners had no authority to take 
charge and control of a private road 
on behalf of the county, since its 
power Is limited to county roads — 
George W Condon Co v Board of 
Com’rs of Natrona County, 103 P 2d 
401, 66 Wyo 38 

ea Anz—Keller v State, 47 P 2d 
442, 46 Ariz 106—Clayton v State, 
297 P 1037, 1039, 38 Anz 136, 
quoting Corpus Juris. 

Cal —Gurnsey v Northern California 
Power Co., 94 P. 868, 7 Cal App 
I 634. 
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sees althougrh it has by silence acquiesced in 

local regulation of the highways, and it may, at 
Its will, reassume the power if delegated.** 

§ 233. Right and Mode of Use 

a By public generally 

b. Regulation 

c. Use for business purposes 

d Grant of right to use highways 

81. Ga—Mayor and Aldermen of 
City of Savannah v V C Elllnp- 
ton Co, 170 SE 38, 177 Oa 149, 
followed In Mayor and Aldermen 
of City of Savannah v Hood Coach 
Lines, 170 SE 196, 177 Ga 316 
88 . Ga—Mayor and Aldermen of 
City of Savannah v V C Elling¬ 
ton Co , supra. j 

83. Wyo —Western Auto Trans¬ 

ports, Tnr V City of Chi^venne, 120 
P 2d 590, 693, 67 Wyo 351, citing 
Corpus Juris. 

29 C J p 647 note 48 
Zn ahso&oe of oonstitutional rs> 
striotloxL the legislature may take 
from boards of county commission¬ 
ers their powers of supervision and 
control of public roads and bridges, 
and lodge such powers elsewheie. 
since the control of all public high¬ 
ways is vested in the state abaolute- 
]y—State V Fearnslde, 100 So 256, 

87 Fla 349 
BoBerv-a right 

State has reserve right over high¬ 
ways by which It may enlarge, re¬ 
duce, or take away any powers con¬ 
ferred—Iowa Ry & Light Corpora¬ 
tion V Lindsey, 231 N W 461, 211 
Iowa 644. followed in Slate v Cen¬ 
tral States Electric Co, 231 NW 467, 
and Central States Electric Co 
Pocahontas County, 231 NW 468 

84. Ariz—P('arson & Dickerson Con¬ 
tractors V Harrington, 137 P 2d S81, 

Ark—Wilkerson v Geraid, 138 SW 
2d 76, 200 Ark 125 
Colo—McKay v Public Utilities 
Commission, 91 P 2d 966, 104 Colo 
402 

Ky—Bell Bros Trucking Co v Kel¬ 
ley, 127 SW2d 831, 277 Ky 781 
Md —State for Use of Hoffman v 
Potomac Edison Co, 170 A 568, 

16b Md 138 

Mass.—Citv of Boston v A W Per¬ 
ry, Inc, 22 

Mass 18—In re Opinion of the 
Justices, 8 NE2d 179, 297 Mass 
669—Commonwealth v Surrldge, 

164 NE 480, 265 Mass 425, 62 
A L R 402 

Miss—Scott v Hart, 91 So 17, 128 
Miss 353 

Neb—Brenning v Remington, 287 
N W 776, 136 Neb 883 
KH—State v Cox, 16 A 2d B08, 91 
NH. 137, affirmed Cox v State of 
New Hampshire, 61 S Ct 762, 812 


By Public GmeraBy 

The public, and each member thereof, hae a common 
and equal right to make reasonable use of the highways 
for ordinary travel and transportation» such use being 
the primary purpose for which the highways are es¬ 
tablished. 

The primary or usual and ordinary use which the 
public has the right to make of the public highways is 
for passage, or, as it is otherwise said, for travel and 
transportation,*^ with all the powers and privileg¬ 
es incidental to the exercise of that right,** in any 

Miss—Teche Lines v. Danforth, 12 
So 2d 784 

Va—Thompson v Smith, 164 SE 
679, 155 Va 367, 71 A L R 604. 
tJse for travel Is first right 
Iowa—Dennier v .Tohnson, 240 NW 
745. 214 Iowa 770 

Ohio —Cambridge Home Telephone 
Co v Harrington, 186 NE 611, 127 
Ohio St 1 

Use for other thou public travel 

is not unlawful, if travelers’ rights 
are not unnecessarily or unreason 
ably interfered with—Allen v New 
York Cent R Co. 239 NTS 140, 
228 App Div 382, revtrslng 233 N 
YS 445, 133 Misc Cl 8 
Rights of public in highway general¬ 
ly .see supra § 139 
Use of 

City streets as public highways 
see the CJS title Municipal 
Corporations §4 1757-1801, also 
44 C J p 1026 et seq 
Highway 
By 

Eleelrbal companies see Elec¬ 
tricity 5 11 

Motor vehicles see the C .T S 
title Motor Vehicles S 10, al¬ 
so 42 CJ p 613 note 78-p 
614 note 87 

Public service water companies 
s( e the CJS title Waters § 
256, also 67 CJ p 1190 note 
60-p 1192 note 74 
Telegraph or teh phone compa¬ 
nies see the CJS title Tele¬ 
graphs and Telephones §9 
23-41, also 62 CJ p 29 note 
82-p 64 note 62 

For transmission of electricity 
and analogous uses see Elec¬ 
tricity 5 5 

Private roads see the CJS title 
Private Roads 9 17, also 60 C J 
p 397 note 9b-p 398 note 1. 

85. Mass —City of Boston v A W 
Perry, Inc. 22 N E 2d 627. 304 

Mass 18—In re Opinion of the 
Justices. 8 NE2d 179, 297 Mass 
669—Commonwealth v Surrldge, 
164 NE 480, 2G5 Mass 425, 62 A. 
LR 402 

NH—State v Cox, 16 A 2d 508, 91 
NH 137, affirmed Cox v State of 
Hampshire, 61 S Ct 762, 312 U S 
569. 85 LEd 1049. 133 A L R. 1396 
—Reed V Nashua Buick Co, 147 
A. 898, 84 N.H. 156—Langevin v 


NE2d 027, 629, 304 


US 669, 86 LEd 1049, 133 ALR 
1396 

N Y —Robia Holding Corporation v 
Walker. 239 NTS 669, 136 Misc 
358. affirmed 246 NYS 210. 230 
App Div 666, affirmed 178 NE 747, 
267 N Y 431—Good Humor Corpo¬ 
ration V Citv of New York 33 N 
Y S 2d 906, affirmed 36 N Y S 2d 
85. 264 App Div 620, affirmed 49 
NE2d 153, 290 NY 312 
Ohio —Cambridge Homo Telephone 
Co V Harrington, 186 N E fall, 127 
Ohio St 1 

R I—Allen & Reed v Presbrey, 144 
A 888, 60 R I 63, appeal dismissed 
50 set 66, 280 US 618, 74 LEd 
588 

29 CJ p 647 notes 50. 62 

‘The use is limited to the right 
of the public generally to pass and 
repass, to travel on foot or with any 
kind of vehicle ’’—Hildebrand v 
Southern Bell Telephone & Telegraph 
Co , 14 S E 2d 252, 255, 219 N C 402 
NeceBBity that highway be public 
Until road has become a public 
highway, the public has no easement 
of travel, unless given or consented 
to by owners—Couture v Dade 
County, 112 So. 75, 93 Fla 342 
OonBtituUoual baaiB of right 

(1) The right to travel on the pub¬ 
lic highways is a constitutional right 
—Ti'che Lines V Danforth, Miss , 12 
So 2d 784, 787 

(2) “The right of a citizen to 
travel upon the public highways and 
to transport his properly thereon in 
the ordinaly course of life and busi¬ 
ness IS a iommon right which he has 
under his right to enjoy life and lib¬ 
erty, to acquire and possess prop¬ 
erty, and to pursue happiness and 
safety ’’ 

Miss—Techo Lines v Danforth, su¬ 
pra 

Va—Thompson v Smith, 154 SE 
679, 156 Va 367, 71 A L R 604 

Bight to travel defined 

The right to “travel” means the 
right to go from one place to an 
other, which includes the right to 
start, to go forward on the way, and 
to stop when the traveler’s destina¬ 
tion has been reached, and also the 
right to stop on the w'a>, temporarily 
for a legitimate or necessary purpose 
when that purpose Is an immediate 
incident to travel 
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reasonable manner, not interfering with the rights 
of other travelers.®® However, an unreasonable use 
is a trespass.®^ Under this right, a person may use 
the highway for the purpose of leading or driving 
cattle,®® and, as stated in Animals § 187 b note 76, if 
the cattle stray upon adjoining unfenced land the 
landowner has no right of action for injury if rea¬ 
sonable care has been used by those in charge of the 
cattle So the highway may be used for moving 
houses®® or hauling logs,®® or even for sports and 
diversions,®! although as to the last there’is author¬ 


ity to the contrary.®* 

The right of passage includes the right to rea¬ 
sonably safe passage,®® which may be enforced 
through the police power.®^ 

Except as modified by valid regulation,®5 the right 
to use the highways for passage extends to any part 
of the highway®® and is coextensive with the limits 
thereof ®7 

In whom right lies. As the roads and highways 
of the state belong to the people or public, see su- 


Twln state Gas & Electric Co , 128 
A 681, 81 NH 446—ManninK v 
Manchp<«tor St Rv, 118 A 386, 80 
NH 404—Lydston v Rockingham 
County Light & Power Co , 70 A 
385, 75 Nil 23, 21 Ann Cas 1236 
Incidents distinguished from travel 

(1) The right to travel imparts 
the right of communication from one 
while a traveler to others, and travel 
mav be bv persons congregated In 
a group, but, while the reasonable In¬ 
cidents of travel are a part of it, the 
incidents do not themselves create or 
imply the right to travel—State v 
Cox. 16 A 2d 508, 91 NH 137, affirm¬ 
ed Cox V State of New Hampshire, 
61 set 762, 312 US 669, 85 L Ed 
1049, 133 ALR 1396 

(2) Hence, while the right of 
“speech” is an incident of the right 
iot ' highway travel,” the right of 
“highway travel” is not inherent in 
the right of “speech”—State v Cox, 
supra 

Bathing and picnicking on highway 
limits do not constitute a proper 
viatic use of the highway—McDon¬ 
ough Point Corporation v Field, 192 
A 19, 109 Vt 25 

86. Md —State for Use of Hoffman 
V Potomac Edison Co , 170 A 568, 
570 166 Md 138, citing Corpus 

Juris 

NY—People V Arko, 199 NTS 402, 
40 N Y Cr 14 9 

SD—State v Staley, 223 NW 943, 
54 S D 552, rever.sed on other 
grounds 229 NW 373. 56 S D 495 
29 C r p 647 note 53 
‘ The use of the highway by the 
public for transit is free from re¬ 
striction by . others ”—Hreln- 

Ig V. Allegheny County, 2 A 2d 842, 
846. 332 Pa 474 

There is no absolute right to use 

highways in unreasonable manner so 
as to endanger lile or injuie high¬ 
way —Town of Waterford v L B 
Brockett Lumber Co, 237 NYS 436, 
227 AppDiv 422 

Due regard to rights of others 

must be had in use of highways 
Ariz —Pearson Dickerson Contrac¬ 

tors V Harrington, 137 P 2d 381, 
384 

^owo.—Dennier v Johnson, 240 NW 
745, 214 Iowa 770 


Bestriotion to needs of traveler 

SD—State v Staley. 223 NW 943, 
54 S D 652, reversed on other 
grounds 229 NW 373, 66 S D 496 
What included 

(1) “The easement of travel 
includes every reasonable means of 
passage and transportation for per¬ 
sons and commodities and of trans¬ 
mission of intelligence ”—In re Opin¬ 
ion of the Justices, 8 NE2d 179, 181, 
297 Mass 569—Commonwealth v 
Surridge, 164 NE 480, 481, 265 Mass 
426. 62 ALR 402 

(2) Public easement in highway 
Includes pwery reasonable means for 
transmission of intelligence and 
transportation of persons and com¬ 
modities which advance of civiliza¬ 
tion may lender suitable for high¬ 
way—McCullough v Interstate Pow¬ 
er & Light Co, 300 P 165, 163 Wash 
147 

87. XJie of loud and obscene Ian- 

guage after stopping on the public 
highway constitutes a trespass — 
State V Davis, 80 NC 351, 30 Am 
R 86 

88. US—Jones v Brim, 17 S Ct 
282, 165 US 180, 41 L Ed 677, 
affirming 39 P 825, 11 Utah 200, 
29 LRA 97 

And see infra note 61, 

29 CJ p 648 note 60 

89. NY—Rice v Buffalo Steel 
House Co, 45 NYS 277, 17 App 
Div 462 

29 CJ p 648 note 62 
Moving buildings on city streets sec 
the C J S title Municipal Corpora¬ 
tions § 1773, also 44 CJ p 1038 
note 91-p 1041 note 32 

90. Miss —Brahan v Meridian Light 
& R Co. 83 So 467, 121 Miss 269 

29 C J p 648 note 63 

91. Iowa—Roennau v Whitson, 175 
NW 849, 188 Iowa 138 

29 CJ p 648 note 64 

92. Miss —Brahan v Meridian Light 
& R Co, 83 So 467, 3 21 Mi«^s 269 

29 CJ p 648 note 65 
93 I’a—Bieinig v Allegheny Coun¬ 
ty, 2 A 2d 842, 332 Pa 474 
94. Pa—Breinig v Allegheny Coun¬ 
ty, supra 

As affected by rights of abutting 
owners see supra § 141. 
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r 95. TTss by vshlols 

User of vehicle is not, as a matter 
of law, entitled to entire highway 
[ from property line to property line, 
for highway not only serves needs 
of traveling public, but also lawfully 
serves public by furnishing public 
the conveniences afforded by public 
utility companies —Clayborn v Ten¬ 
nessee Electric Power Co, 101 S W 
2d 492, 20 Tenn App 574 

96. NY—Robia Holding Corpora¬ 
tion V Walker. 239 NYS 669, 136 
Mlsc 368. affirmed 246 NYS 210, 
230 AppDiv 666, affirmed 178 N 
E 747, 267 NY 431 

Ohio —Cambridge Home Telephone 
Co V Harrington, 186 NE 611, 127 
Ohio St 1 

29 CJ p 647 note 51 
At common law driver of vehicle 
had right to drive on any part of 
highway—Boyer v North End Dray- 
age Co, Mo App, 67 SW2d 769 
Shoulder 

(1) The shoulders of a highway, 
while not designed for ordinary ve- 
hi< ular traffic, are intended for use 
when need arises and are a part of 
Ihe wrought portion of state high¬ 
way—Griffith V Town of Berlin, 32 
A 2d 56. IJO Conn 84 

(2) Shoulder of a highway is part 
of the 'highway” and may be used 
for travel —La Rue v Borrman, 22 
NYS 2d 209, 260 AppDiv 337. af¬ 
firmed 33 NE2d 239, 285 NY 660 

(3) The portion of highway be¬ 
tween roadway and property line. If 
paved and available for vehicular 
travel, is "highway.” and can be used 
by vehicles in making turns and oth¬ 
er maneuvers incident to use of road¬ 
way or for access to alley—Poyer 
V State, 3 NW2d 369, 240 Wls 337 
Right to travel on left side of road 

see infra §§ 236o, 237 
Use of old road 

Before vacation or abandonment 
of an old road as a public way, the 
right to the use thereof by the pub¬ 
lic continues notwithstanding con¬ 
struction of a new highway serving 
similar needs —Blake v Skelton, 5 
Tenn App 639 

97. Mass —In re Opinion of the Jus¬ 
tices. 8 NE2d 179, 297 Mass 568 
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pra § 137, the right to make the ordinary, custom¬ 
ary, and reasonable use thereof is in the public,^* 
there being no such thing as a rightful, private, per¬ 
manent use of a public highway It is a right 
common to all,^ not confined to citizens, but extend¬ 
ing to strangers and foreigners ^ It exists in each 
individual of the public equally with the others,^ 
and, in the absence of a valid modifying statute or 
other regulation,^ pedestrians have the same right 
as drivers of vehicles,^ to he exercised with due re¬ 
gard to the rights of each other ® A user of a 
vehicle is not, as a matter of law, entitled to the en¬ 
tire highway from property line to property line 


Methods of travel. The public easement in a 
highway includes all reasonable modes of travel and 
transportation not incompatible with the proper use 
of the highway by others.® It is not restricted to 
transportation of persons and property in movable 
vehicles.® The question of what is a lawful and 
reasonable use is in the nature of things afifected by 
changes in methods of transportation^® and the 
needs of those who must be served by the ways 
Thus, when new means of locomotion come into 
general use, which are not dangerous when prop¬ 
erly managed, and which do not interfere with the 
proper use of the highway in other modes, such 
new use will not be deemed unlawful in itself 


98. US—Barnwell Bros v South 
Carolina State HlKhway Depart¬ 
ment, D C S C , 17 F Supp 80*1, re¬ 
versed on other «:rounds South 
Carolina State Hi^hwav Depart¬ 
ment V Barnwell Bios, 58 S 
510, 303 US 177, 02.5, 82 L Ed 
734 

Ill —Brewster v Rockford Public 
Service Co, 257 Ill App 182 
Ky—Consolidated Coach Corporation 
V Kentucky River Coach Co, 60 
SW2d 127, 249 Ky 65—Reo Bus 
Lines V Southern Bus Line Co, 
272 S W' IS, 209 Ky 40. 

Blg'ht !■ poramoiuLt 
NY—(Ileason v Hlllerest Golf 
Course, 265 N Y S. 886 148 Misc 

246 

under prevaiUngr oondltione 

There is a common right In all 
alike to the use of public highways 
with as little hindrance and inter¬ 
ference as is possible under prevail¬ 
ing traffic conditions—People v 
Arko, 199 N Y S 402, 40 N Y Cr 149 

99. Ala—Nashville, C & St L R 
Co V Hiilgin, 121 So 62, 219 Ala 
56 

1. Idaho— Foster's, Inc, v Boise 
City. 118 P 2d 721 

Ind—House-Wives I-.eague v City of 
Indianapolis, 185 NE 611, 204 Ind 
685 

Kv—Bell Bros Trucking Co v Kel¬ 
ley, 127 SW.2d 831, 277 Ky 781 
Miss—Tec he Lines v Danforth, 12 
So 2d 784—Scott v Hart, 91 So 17, 
128 Miss 363 

Va—Thompson v Smith, 164 SE 
679, 156 Va 367, 71 A L R 604 
“The public IS entitled to a proper 
viatic use of a highway ”—Furlong 
VAN Derlnger, Inc, 13 A 2d 186, 
187, 111 Vt 220 

2. La—Harbin v Police Jury, 15 
La Ann 644 

SD—Hyde v Minnesota, D & p R 
Co, 1.^6 NW 92, 29 SD 220, 40 
L R A .N S . 48 
29 CJ p 647 note 66 

“A public highway is 

free to all persons who choose to 
travel over it, whether they be abut¬ 


ting property owners, residents of 
the miinicipulitv, the rountv, the 
state, or of a foreign state “—Fos¬ 
ter’s, Tnc , V Boise City, Idaho, 118 
P2d 721, 725 

3. Arl7 —Pc'nrson & Dickerson Con¬ 
tractors V Harrington, IH P 2d 381 

Fla—Masters v Duval (^ounty, 154 
So 172, 114 Fla 205. certiorari 

denied 55 S Ct 70, 293 US 559, 79 
LEd 660 

Iowa—Solbcrg v Davenport, 232 N 
W 477, 211 Iowa 612 
Kv—Reo Bus Lines v Southern Bus 
Tdne Co, 272 SW 18, 200 Kv 40 
N Y —Town of Waterford v L B 
Biockelt Lumber Co, 237 NYS 
436, 227 App Div 422 
Pa—Commonwealth v Funk, 186 A 
65, 323 Pa 300 —Ijowers v Zuker, 
157 A 330, 102 Pa Super 581 
Va—Prichard v Battle, 17 S E 2d 393, 
178 Va 455- Commonwealth v El- 
lett, 4 SE2d 762, 174 Va 403 
Wash—Frowd v Mardibank, 283 P 
167. 151 Wash CH 
29 C J p 648 note 56 

Age or physical condition is no har 
to use of highway by all —Mahan v 
State, to Use of Carr, 191 A 575, 172 
Md 

4. Pa—Lowers v Zuker, 157 A 339, 
102 Pa Super 581 

Federal troops or militia 
Statute pioviding that federal forc¬ 
es or the militia should have right 
of way in sti<et or highway was in¬ 
tended to establish prior right to use 
streets and hlghw’^ays between per¬ 
sons each of whom would otherwise 
have right to use and occupy them, 
but was not intended to confer on 
anyone a right to proceed against 
the absolute prohibition of some oth¬ 
er law—Neu v McCarthy, 33 N E 2d 
570, 309 Mass 17, 133 ALR 1291 

5. Ariz —Pearson & Dicker,son Con¬ 
tractors V Harrington, 137 P 2d 
381 

29 CJ p 648 note 57 
Pedestrians may travel anywhere 
on a public highway —Hatzakorzian 
V Ruckcr-Fuller Desk Co, 239 P 709, 
197 Cal 82, 41 ALR 1027. 
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6. Ariz —P«*arson & Dickerson Con¬ 
tractors V Harrington, 137 P 2d 
381 

Pa—Lowers v Zuker, 167 A 339, 
102 Pa Super 681 

7. Miss—Mississippi Power Co v 
Sellers, 133 So 594, 160 Miss 512 

Season for role 

The highwa> may also lawfully 
serve the public by furnishing the 
public the convenienceb afforded by 
public utility companies—Jafek v. 
1‘ublic Service Co of Oklahoma, 79 
I’2d 813, 183 Okl 32 

8. Nil—State v Scott, 132 A 686, 
82 N H 278 

Prohibition of structures not regula¬ 
tion of viatic nse 

Statute declaring stiuctures over 
highways to be a nuisance is intend¬ 
ed foi pii'servation of public rights 
and forbid.s encumbrances and en- 
cioachments, but does not regulate 
viatic or vehicular use as “highway ” 
—Slate v Scott, supra 

9. N H —State v Scott, supra 
Ctos arm 

Gas arm used by owner of gaso¬ 
line filling station to fill tanks of au¬ 
tomobiles on highway is a vehicle 
for transportation of gasoline—Slate 
V Scott, supra 

10. Md—State for Use of Hoffman 

V T’otomac Edison Co , 170 A 668, 
16b Md 138 

11. Md —State foi Use of Hoffman 

V l*olomac Edison Co , supra 

12 . Neb—Omaha & Council Bluffs 
St Ry Co V City of Omaha, 208 
NW 12.i. 114 Neb 483 

29 CJ p 647 note 54 

“A highway established for the 
general benefit of passage and traflic 
must admit of new methods of use 
whenever it is found that the general 
benefit requires them, and if the law 
should preclude the adfiptation of the 
use to the new method,'-’, Jt would de¬ 
feat, in greater or less degree, the 
purpose for which highways are 
established”—Macomber v Nichols, 
34 Mich 212, 217, 22 Am R 622 
“It [right to travel] includes the 
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Stopping, standing, or parking. As an incident 
of the right to travel on the public highways, 
travelers may within reason stop temporarily on the 
highway,but not unreasonably, or to such an ex¬ 
tent as to interfere with other travelers or to pre¬ 
vent the free use of the road.i® The question of 
how long a traveler may stop or stand on the high¬ 
way is one of reasonable use i® 

Parking a vehicle within the highway limits has 
been held not to be a proper viatic use of the high¬ 
way 1*^ 

Injury to highway. Travelers arc not liable for 
injuries to the highway resulting from its ordinary 
use.^* However, there is no absolute right on the 
part of any person to use the highways in an unrea¬ 
sonable manner which may cause injury to the high¬ 
way,and statutes exist in some jurisdictions which 
impose liability on persons using the highways in a 
prohibited manner causing injury thereto ^0 Ac¬ 
tions for injuries to highways are considered supra 
§ 228 


Care required of motor vehicles with respect to 
injunng highways is considered in the CJ.S title 
Motor Vehicles §§ 422, 423, also 42 CJ. p 1073 note 
34-p 1074 note 48. 

b. Regulation 

The right to the use of the highways for ordinary 
and usual purposes is subject to reasonable regulation 
within constitutional limits. 

While the right of the public to use the highways 
for ordinary purposes and general traffic has been 
said to be permissive, a mere privilege,and not 
an inherent or natural nght22 or a vested right,23 
the right being subject to any proper condition not 
forbidden by the constitution,24 it has also been 
said to be an inherent nght,23 a right which can¬ 
not ordinarily be denied to the public or members 
thereof 26 In any event, the right to the use of the 
highways is not absolute or unrestricted,27 but is 
subject to reasonable regulations by the state 
through the legislature or other authorized agen- 
cy,23 in the interest of and in the furtherance 


riprht in so doing to use the ordinary 
and usual conveyances of the day, 
and under the existing modes of 
travel includes the right to drive a 
horse-drawn carriage or wagon there¬ 
on, or to operate an automobile 
thereon, for the usual and oidinary 
purposes of life and business" 

Mich—Teche Lines v Danforth, 12 
So 2(1 784, 787 

Va—Thompson v Smith, 164 SE 
670, 583, 165 Va, 367, 71 ALR 
604 

TJse by motor vehicles see the C J S 
title Motor Vehicles 10, also 42 
CJ p 613 note 7y-p 614 note 87 

13. KI—Allen & Reed v Presbrev, 
144 A 888, 50 RI 63, appeal dis¬ 
missed 50 set 66, 280 U.S 618, 
74 LEd 688 

14. Nel*—Brenning V Remington, 
287 NW 776, 779, 136 Neb 883, 
citing Corpus Juris. 

R I —Allen & Heed v Presbrey, 144 
A 888, 50 R I 63, appeal disniisbed 
60 set 66, 280 US 618, 74 L Ed 
588 

20 CJ p 648 note 74 

"The right of passage ... in¬ 
cludes the light, as against other 
members of the traveling public, to 
stop lemporarilv fur business neces¬ 
sity. accidt nt, or the ordinary exi- 
gf‘ncies of travel ’*—Rieinig v Alle¬ 
gheny County, 2 A 2d 842, 846, 332 
T*a 474 

Stop to inspect load 

A vehicle operator may stop on 
highway to inspect load on vehicle 
only where he has reason to believe 
and does believe that load is inse¬ 
cure—Cectacci v. Garre, 76 P 2d 283, 
168 Or 466. 


15. Md —Turner v Holtzman, 64 
Md 148, 39 AmR 361 

N J —Lippincott V Lasher, 14 A. 103, 
44 NJEq 120 
29 CJ p 649 note 76. 

16. NH—Langevin v Twin State 
Gas & Electric Co, 128 A 681, 81 
NH 440 

17. Vt—MacDonough Point Corpo¬ 
ration V Field, 192 A. 19, 109 Vt 
25 

18. Ky—Winston v Clark County, 
199 SW 61, 178 Kv 447 

19. N Y —Town of Waterford v L 
P liiockett Lumber Co, 237 NY 
S 436, 227 AppDiv 422 

20. Willfulness immaterial 

Question of willfulness is imma¬ 
terial in action to rc*cover treble 
damages for injury to highway by 
transporting excessive load or any 
other act—Town of Waterioid v. L 
13 lirocketL Lumber Co, supra. 

21. Iowa—Solberg V Davenport, 232 
NW 477. 211 Iowa 612 

Nil—State V Cox, 16 A 2d 608, 91 
NH 137, affirmed Cox v State of 
New Hampshire, 61 S Ct 762, 312 
US 669, 86 LEd 1049, 133 ALR 
1396 

22. Iowa—Solbeig V Davenport, 232 
NW 477, 211 Iowa 612 

23. NH—State v Cox, 16 A 2d 608, 
91 N H 137, afliimed Cox v State 
of New Hampshire, 61 S Ct 762, 
312 US 569, 85 LEd 1049, 133 A 
LR 1396 

24. NH—State v Cox, supra 

25. Fla —Florida Motor Lines v 
Ward, 137 So 163, 102 Fla 1105 
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26. Fla —Florida Motor Lines v. 
Ward, supra 

Ill —Chicago Motor Coach Co v Cltv 
of Chicago. 169 NE 22, 337 Ill 
200, 66 ALR 834 

Neb—Drt‘nning v Remington, 287 
N W 776, 136 Ntb 883 

27. Ca—Schlesinger v Citv of At¬ 
lanta, 129 SE 861, 161 Ga 148 

111 —People v Linde, 173 N E 361, 
341 111 269, 72 ALR 997 

Iowa—Son)erg v Davenport, 232 N. 
W 477, 211 Iowa 612 

Use for travel or transportation of 
merchandise 

Pa—Appeal of Klepeis, 20 Lehigh 
CoLJ 59. 

2a Colo—McKav v I’ublic Utili- 
tits Commission, 91 3d 965, 104 
Colo 402 

Fla —Florida Motor Lines v Ward, 
137 So 163, 102 Fla 1105 

Ga—Schlesinger v City of Atlanta, 
129 SE 861, 1(51 Ga 148 

Idaho—Fostei’s, Inc, v. Boise City, 
118 P 2d 721—Packard v O’Neil, 
262 P 881, 46 Idaho 427, 56 ALR 
317 

Iowa—Solberg v Davenport, 232 N 
W 477, 211 Iowa 612 

Kv—Citv of Ashland v Ashland 
Supply Co, 7 SW2d 833. 225 Kv 
123—Roo Bus Lines v Southern 
Bus Line Co . 272 S W 18, 209 Ky 
40 

Mass—In re Opinion of the Justices, 
8 N E 2d 179, 297 Mass 559 

Mich—Ja(obson v Carlson. 4 N W 2d 
721, 302 Mich 448 

Mi.ss—Teche Lines v Danforth, 12 
So 2d 784 

isrv—People V Ritter, 200 N Y.S. 
816. 120 Misc 852. 
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of the public or general good^ preserving the 
highways,^® and securing the safety and conven¬ 
ience of the public in their use of the highways 
While the regulation of the use of the highways is 
based on a broad power and is a matter of discre¬ 
tion,^2 such regulations must give due regard to in¬ 
violable private and constitutional rights They 
must be reasonable, not arbitrary or capricious, 


must operate with equality,^^ and must have some 
tendency to accomplish the proper end in view ^6 
An arbitrary interference with, or unreasonable re¬ 
striction on, the fundamental rights with respect to 
the use of the highways is unjustified ^7 Regula¬ 
tions reasonably restricting the use of the highways 
to normal traffic's and prohibiting any exceptional 
or unusual use thereoP^ are proper, as are such 


ra—Commonwealth v Punk, 186 A 
66, 323 l^a 390 

29 CJ p €48 note 66—12 CJ p 917 
nolo 10 

"I'ublic roads are laid out and 
op( nod for uso, on equal terms, of 
all persons who comply with the rea¬ 
sonable rcKulations of duly consti¬ 
tuted authoiity”—Coulter v Huso, 
84 I’ 2d 126, 196 Wash 652 

“Since the preservation and the 
safotv of hiprhwavs is a matter of 
public concern us¬ 

ers of the highway must submit to 
rfasonablo rules and regulations 
adapted to attain those ends repard- 
Icsb of the character of the vehu lo 
. or purpose for which it is 
holnp used”—Commonwealth v 
Ahell, 122 SW2d 757. 760. 275 Ky 
802 

ConJi tract ion of reflrnlatioiis 

(1) The pencral principles ffovern- 
inff interpretation and < onstru< lion 
of police regulations generally are 
appluable to regulstJons governing 
use of hlghv^ays—State ex r« 1 Park¬ 
er V Frick, Fla, 7 So 2d 152 

(2) Statutes legulatory of high¬ 
way tratflc must have a practical or 
workable interpretation and not an 
arbitrary or unreasonable construc¬ 
tion—Teche Pints V. Danforlh, 
Miss, 12 So 2d 7S4 

ILarge discretion is vested in legis 
Inture under the pcdice powt r — 
Jacobson v Carlson, 4 N W Jd 721, 
302 Muh 448 
Hegnlatlon of traffic 
Ill —Chit.igo Park Dist v Canfield, 
19 NK2d 376, 370 111 447, 121 A 

LTl 5r>7 

Ind—AndTe^^s y Citv of Marion, 47 
N E 2d 968 

"Va—Savage v Commonwealth 147 
RK 2G2 152 Vn 9‘12 
TTse by nonreBidents 
US—Wuclit(>r V Pizzuttl 48 S Ct 
259 276 US 13, 72 P Ed 4 16, 5 7 

APR 1230, revtrsjng I'l^zutti v 
Wuihltr, 134 A 727, 103 N J P.ivv 
130 

NT—Freedman v }V>iru‘r 236 NY 
S 96, 134 Misc 253 affirmed 237 
NTS 618, 227 App Div ?20 

Permanent lineB of travel 

Statutes designed to govern traffic 
upon highways are applicable only 
to permanent lines of travel —Par¬ 
rish V Smith, 78 I’ 2d 629, 102 Colo 
250, followed in Parrish v Fey, 78 
P.2d 633, 102 Colo 258. 


Bight to make improvement! 

Right to public use of highway, 
while road work is being done, Is 
subordinate to right of public au¬ 
thorities to have improvements made 
—Jones V Hedges, 12 P 2d 111, 123 
Cal App 742 

29. Fla—Florida Motor Pines v 
Ward. 137 So 163. 102 Fla 1105 

Belation of restrictions to benefits 

The restrictions on the use of a 
highway are only such as are cal¬ 
culated to secure to the general pub¬ 
lic the largest practicable benefit 
from the enjoyment of the easement, 
and the Inconveniences must be sub¬ 
mitted to when they are only sucVi 
as are incident to a reasonable use 
under impartial regulations 
Mich—Maconiber v Nichols, 34 
Mich 212, 22 AmR 522 
Keh—Om.iha <fw Council Bluffs St 
Itv Co V City of Omaha, 208 N 
W 123, 114 Neb 483 

30. Tonn —Hoover Motor Express 
Co V Foit, 72 SW2d 1052, 167 
Tenri 628 .ippcal dismissed 65 S 
Ct 149, 293 US 629, 79 T. Ed 638 

31. US—Schwartzman Service v 
Stahl, DC Mo. 60 F 2d 10 14 

Cell —Watson v State Division of 
Motor Vehicles, 298 J’ 481, 212 C.il 
279 

Polo—Parrish v Smith, 78 P 2d 629, 
102 Colo 250 followed in l*airish 
v Fe> 78 l»2d 633, 102 Colo 2,58 
SC—Slat<‘ <x n 1 Daniel \ John P 
Null 185 RE 25 180 SC 19, 

cfitioiaii d<*niod Jno p Nutt Co 
V St itf' of South Carolina cx itl 
Daniel, 56 S Ct 668, 297 US 724, 
80 P Ed 1007 

“Unreastinable restriction of public 
travel not based on safety or public 
w el fan cannot be sanctioned”—(Chi¬ 
cago I'ark Dist v Canfield. 19 N E 
2d ,376, 379 370 Ill 447, 121 APR 

557 

Use of highways ”ls subject to 
such le.iaonable and impartial legu- 
lations as are calculated to 

secure to the general public th«‘ larg¬ 
est piactic il benefit and to 

provide for the safety of the public ” 
— I'eoplt v Piiide, 17,1 NE 361, 363. 
341 Ill 269. 72 APR 997 
“Where a restriction of the use of 
highways is designed to 

promote the public c'onvc nienc e in 
the interest of all it cannot be disre¬ 
garded by the attempted c>xercise of 
some civil right which in other cir¬ 
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cumstances would be entitled to pro¬ 
tection ”—Cox v State of New 
Hampshire, 61 S (H 762, 765, 312 U 
S 569, 85 PEd 1049, 133 APR 1396, 
affirming State v Cox, 16 A 2d 608, 
91 N H 137 

Exercise of police power 

A citizen’s right to travel on pub¬ 
lic highways is a comn on right, but 
exercise thereof may be regulated or 
controlled in interest of public safe¬ 
ty under the state s “police power” 
—Prichard v Battle, 17 S E 2d 393, 
178 Va 456—Commonwealth v Bl- 
lett, 4 S E 2d 762, 174 Va 403 

32. Miss—Teche Pines v Danforth, 
12 So 2d 784 

Mont — Harney v Board of Railroad 
Com'rs, 17 P 2ci 82, 93 Mont 115 
NH—State v Moore, 13 A 2d 143, 91 
NH 16 

Wash—State ex rel Scott v Superi¬ 
or Court for Thurston County, 24 
P2d 87, 173 Wash 547 

33. Miss—Te( he Pines v Danforth 
12 So 2d 781 

Nil—Sl.ite V Moort, 13 A 2d 143, 91 
N If 1C 

34. Pa—Breinig v Allegheny Coun¬ 
ty, 2 A 2d 842, 332 I’l 174 

Wyo—Weaver v PuMk Service 
Commission of Wyoming, 278 1’ 
542 40 Wyo 462 

35. Wyo—\\en\tr v I’ublic Serv- 
K'e Commission of Wyoming, su¬ 
pra 

36. Wyo—Wmvir v Public SuMct 
Commission of Wvomtng supra 

37. Miss - Teche Pinc's v Danfoith, 
12 So 2d 781 

Belief fiom highway congestion 

may not be accomplished by unfair 
discriminatorv measures - State v 
Moore. 13 A 2d 14 1 'll NH 16 

38. SC—State cx r<*l Daniel v 
John 1’ Nutt Co. 186 SE 25, 180 

SC 19, rliorari denn d Jno P 
Nutt Co V State of South Caio- 
llna fx rel Daniel, 56 S Ct 668, 297 
US 724. 80 PEd 1007 

39. Tex—City of Dalla^i v Hams, 
Civ App, 167 S W 2d 710, eiior re¬ 
fused 

W\o—Weaver v Public Service 
Commission of Wyoming, 278 P 
542, 140 Wyo 462 

ZTonpublic nse 

N ^ —Good Humor Corporation v 
City of N< w York, 33 N Y S 2d 906, 
affirmed 36 N Y S 2d 86, 264 App 
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reg^ulations forbidding any particular form of trav¬ 
el So regulations imposing terms and conditions 
within constitutional bounds on particular forms of 
travel are proper On the other hand, the right 
to travel upon the highways and transport his prop¬ 
erty in the ordinary course of his business or pleas¬ 
ure cannot be denied to a citizen,'*^ 

Such regulations may be imposed as the require¬ 
ment of a license^3 fQj- the carrying of passengers, 
for hauling logs or other timber,46 or that the per¬ 
son using the highway in an unusual manner shall 
repair any damage caused thereby 


Use by vehicles. Under its police powers, the 
state may in the public interest regulate vehicular 
operation on the public highways The character 
of vehicles using the highways may be regulated,^* 
and unnecessary vehicles,^® or vehicles which are in¬ 
jurious to the highways®® or dangerous to travel¬ 
ers,®^ may be excluded. 

The authorities may limit the speed of vehicles,®2 
or require lights to be placed thereon at night ®^ 

Stopped, standing, or parked vehicles. The right 
to stop on the highways is subject to reasonable 
regulation under the police powers,®^ as is the park- 


Div 620, affirmed 49 N E 2d 153, 
290 N Y 312 

Traffic of certain kinds may be pro¬ 
hibited —Sanirpr v I^iikens, D C Ida¬ 
ho, 24 F 2d 226, reversed, CCA, on 
othf r grounds 26 F 2d 855 

1786 for other than passaffe may 
bo prohibited—State v Cox 16 A 2d 
508, 91 NH 137. affirmed Cox v 

State of New Hampshire, 61 S Ct 
702. 112 US 569, 85 L Ed 1049, 133 
ALU Lr)6 

40. N H - Slate v Cox, supra. 

41. The state is in position of a 
landowner in control of the use of a 
hi^^hwav, except that disc'rirnination 
must be fair and that no essential 
riphts be Impaired—State v Cox, 
supra 

42 Fla-—Florida Motor Lines v. 

Weird 137 So 163, 102 Fla 1105 
Ill- Chitnffo Motor Coach Co v 
City of ChiciKO. 169 NE 22, 337 
Ill 200, 66 A T. R 834 
Power restricted to regrulatlon 
Idaho —In re Public Utilities Com- 
mis«?]on's Investigation, 1 I’2d 627, 
51 Idaho 56 

Obstructingr right of travel is Im¬ 
proper except under exceptional cir¬ 
cumstances—Iiennier V Johnson, 240 
N W 745, 214 Iowa 770 

43 . Ind—Kelly v Finney, 194 NE 
157 207 Ind 557 

29 CJ p 64 8 note 67 

44. NJ—Combs v Lakewood Tp , 
5i A t)97, 68 NJLaw 582 

45 N C —Road Trustees v Geo C 
Urown & Co, 75 SE 40, 159 NC 
175, 42 L R A .N S . 606 

29 C J p 648 note 68 

46 Ky--Winston v Clark County, 
199 S W 51, 178 Ky 447 

Miss - Hudson v Stuart, 145 So 
611, 166 Miss 339 

47 . Idaho —I’ackard v O'Neil, 262 P 
881, 45 Idaho 427, 66 A L R 317 
W Va—Nulter v State Road Com¬ 
mission of West Virginia, 193 S E 
649, 119 W Va 312, dissenting opin¬ 
ion 194 SE. 270, 119 W Va 312 
Conduct of owners and drivers of 
vehicles may be regulated —Packard 


I V O’Neil. 262 P 881, 45 Idaho 427. 66 
A L R 317 

48. Ky —Reo Bus Lines Co v 
Southern Bus Line Co, 272 SW 
18, 209 Ky 40 

49. US—Butlcr-Newark Bus Line 
V Sinclair, DCNJ. 34 F 2d 780 

50. Vehicles excluded 

(1) A statute prohibiting vehicles 
in specified categories, the purpose 
of w'hich *waa to prohibit vehicles 
that would be injurloim to highways, 
was held to cover implements of hus¬ 
bandly with tires having protuber¬ 
ances of any material other than 
rubber projecting hexond tread on 
traction surface of the tire except 
those having protuhf ranees which 
would not in the opinion of the state 
highway department iniure the high¬ 
way as provided in one section not¬ 
withstanding provision in another 
section excepting Implements of hus¬ 
bandry—People V Raplni, 112 P 2d 
551, 107 Colo 363, 134 ALR 545 

(2) A hinder was held to be a "ve¬ 
hicle” within statute prohiluting 
moving of a vehicle over highw’uy 
having protubeianc es of any materi¬ 
al other than metal on wheels — 
I’eiiplc V Rapiiii, supra 

Close of lilghway to particular vu- 
hides 

(1) Authority has sometimes been 
conferred on local authorities to tem¬ 
porarily close a hlghw'ay to certain 
kinds of vehicles, such as lumber, 
logging, and fieight trucks when use 
of such highway by such vehicles 
would greatly damage it--State v 
Jones. 243 P 1, 137 Wash 656. 

(2) A statutory recjuirement of 
notice of closing was held not vio¬ 
lated—State v Jones, supra 

(3) Validity of regulation under 
the equal protection clause see Con¬ 
stitutional Law S 631 note 30 

51. NY—Town of Waterford v J* 
B Brockett Lumber Co , 237 N Y K 
436, 227 App DIv 422 

52. Neb—Schultz v State, 130 N 
W 972, 89 Neb 34, 33 L R A ,N S , 
403, AnnCasI912C 495 

29 CJ p 648 note 70 

Bicycles see infra 5 235 t 
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53. Conn —Hale v Resnlkoff, 111 

A. 907, 95 Conn 603—Gargan v. 

Harris, 96 A. 940, 90 Conn 188 

Purpose of regulation 

Mandates that vehicles be equip¬ 
ped with lights are intended to aid in 
making highway travel safe —East¬ 
man V Herrick. 173 A. 807, 87 NH 
58 

Xiight visible under normal oondi- 
tlons 

Statute requiring lights visible 
ahead and behind to be attached to 
horse-drawn vehicle requires only 
"reasonable light" and one visible 
under normal conditions so that oth- 
<‘rs traveling properly may sec It in 
time to avoid collision is sufficient — 
Eastman v Herrick, supra 
Substitutes improper 

(1) Where the statute requires at¬ 
tached lights on horse-drawn vehielos 
at night, no substitutes, whatever 
their equivalence, meet such demand 
—Eastman v Herrick, supra 

(2) Use of flashlight by occupant 

of horse-drawn vehicle was held not 
substantial compliance with statute 
uquinng vehicle to have "attached 
to It a light . . . visible from 

the front and rear.”—Eastman v. 
Hcirick, supra. 

54. Stopping ou “traveled portion” 

Under .statute providing that no 
vehicle shall be permitted to remain 
stationary upon traveled portion of 
any highway except on the right 
hand side in the direction in v\'hich 
the vehicle is headed the "traveled 
portion" of the highway comprises 
only that poition intended for nor¬ 
mal travel and not the shoulders of 
the load—Nichols v Williams, 16 A 
2d 605. 127 Conn 337 
Statutes construed 

Under statute providing that when 
v'chu le is stopped on highway an 
unobstructed width of at least twen¬ 
ty feet shall be left ond a clear view 
of stopped Vehicle shall he availalile 
from distance of two hundred feet 
the vehicle must turn as far to the 
right as practical, but must not stop 
upon any part of traveled highway 
until at least two hundred feet clear 
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ing of vehicles on the highways.®® 

It has been held that regulations prohibiting one 
from leaving a vehicle on the main traveled or im¬ 
proved portion of a highway except under specified 
conditions must be given a reasonable or not too lit¬ 
eral construction.®® Such regulations are not vio¬ 
lated if there is a proper excuse or necessity for 
stopping a vehicle on the highway, and a reasonable 
effort is made to get it entirely off the traveled por¬ 
tion of the road or as nearly so as circumstances 
will permit ®'^ 

Use hy federal government While the federal 
government may use the highua>s of a slate for all 
purposes necessary or reasonably incidental to the 
carrying out of the powers delegated to it,®® and is 
not to be thwarted or hampered in the execution of 
such powers by state regulation,®^ the general con¬ 
trol of the highways remains in the state and may 


be exercised by it as far as it may be done without 
interference with any function of the federal gov¬ 
ernment ®® 

c. Use for Business Purposes 

(1) In general 

(2) Transportation for hire 

(1) In General 

There is no absolute right to the use of the high¬ 
ways as a place of business for gain. Such a use may be 
entirely prohibited, or may be conditioned and regulated. 

The general right of the public to use the high¬ 
ways does not carry with it the right to use a high¬ 
way as a place of business for gain ®^ Such a use 
is of an extraordinary nature,®2 and differs radically 
from the right of travel and transportation in the 
ordinary course of life ®® It is said to be a priv- 


vlew is available in each direction, 
save when vehicle is disabled or when 
on account of obstructions or equiva¬ 
lent conditions ahead, it is impossi¬ 
ble to proceed so as to leave the two 
hundred feot of clear view—Teche 
Liincs V Danforth, Mias, 12 So 2d 
784 

Part* of hlgfhway Inoluded 

The statutory provision that a 
street or roadway shall include part 
of the highway intended for vehicu¬ 
lar travel is for the purpose of ex¬ 
cluding: sidewalks which are peneral- 
Iv constructed within the limits of 
the highway, and docs not exclude 
the shoulder of the highway which 
may also be used for travel - -I^a Rue 
V Borrman, 22 N Y S 2d 209, 260 App 
Div 237, affirmed 33 N E 2d 239, 285 
NY 550 

65. Purpose of regnlationB 

The purpose of the statute prohib¬ 
iting the paiking of vehicles except 
with front and rear right wheels 
within one foot of right-hand side of 
Improved poitlon of the road, and 
eorrelated sections, is to create uni¬ 
form rules to be followed by those 
who use the public highways and 
contemplates In its major aspect, 
traveling vehicles as counlerdistln- 
gulshed from nonmoving vehicles or 
those paiked for temporary purposes 
—Townley v Union Fork & Hoe Co , 
22 N E 2d 211, 60 Ohio App 544, ap¬ 
peal dismissed 19 N E 2d 511, 135 

Ohio St 96 

Regulations uith respect to parking 
of motor vehicle see the C J S ti¬ 
tle Motor Vehicles § 28, also 42 C 
J p 627 note 65-p 628 note 83 

60. Wash—Grubbs v Grayson, 5 P 
2d 1033 165 Wash 648 

WliBii ‘^practical*’ 

“Practical” within statute against 
stopping vehicle on main traveled 
part of highway when it is “practi¬ 


cal” to stop vehicle off such part of 
the highway is not to bo given too 
literal a construction and does not 
necessarily mean that which is phys¬ 
ically impossible or mechanically 
practical but rather that which is 
possible of reasonable performance 
including the element of icasonable 
safety under existing cirt umstances 
—Liocklear v Southeastern Stages, 8 
S E 2d 321, 193 S C 309 
“Park** and “parked** arc defined 
to mean to stop and keep standing 
for a time on a public wav, or to 
leave temporarily on a public wa\ 
or in any open space—Hartwell v 
Progiossive Transp Co, 270 NW 
570, 573, 198 Minn 488, quoting 

Webster New Int D 

“Iilve parking’* is keeping a vehicle 
standing with a driver in his place — 
Hartwell v Progressive Transp Co, 
270 NW 670, 573, 198 Minn 488, 
quoting Webstei New Int D 

’‘Dead parking*’ is keeping a ve¬ 
hicle standing without a driver — 
Hartwell v ITogressive Transp Co, 
270 NW 670, 573, 198 Minn 488. 
quoting Wcbstei Ntw Int D 
67. Wash—Grubbs v Gia>son, 5 P 
2d 1033, 165 Wash 548 
58 . Mass—Neu v Mct^aithy, 33 N 
E 2d 670, 309 Mass 17, 133 A L. R 
1291 

69. Mass—Neu v Mct\irthy, supra 

60 . Mass—Neu v McCarthy, supra 

61. Iowa—Solberg V Davenport, 232 
N W 477, 211 Iowa 612 

62. U S —Stephenson v Blnford, 
Tex, 63 set 181, 287 US 261, 77 
LEd 288. 87 ALR 721, affirming, 
DC, 53 F2d 609 

Ky—Bell Bros Trucking Co v Kel¬ 
ley. 127 SW"2d 831, 277 Ky 781 
Md —Parlett Co-operalivo v Tide¬ 
water Lines, 165 A. 313, 164 Md 
405 


Miss—Scott V Hart, 91 So 17, 128 
Miss 353 

Mont —Board of Railroad Com'rs v. 
Reed 58 P2d 271, 102 Mont 382— 
Barney v Board of Railroad 
Com’is, 17 P2d 82. 93 Mont 115 
Pa.—Commonwealth v Guseman, 36 
PaDist & Vo 637, 2 Fay L J 128 
Tex—Railroad Commission of Texas 

V Smith, CivApp, 57 S W 2d 290, 
followed in Railroad Commission 
of Texas V Bradberry, Civ App, 
67 S W 2d 294 

Wash—Pacific Inland Tariff Bureau 

V S(haaf. 95 P 2d 781, 1 Wash 2d 
213—State ex rel Scott v Superior 
Court for Thurston County, 24 P 2d 
87. 173 Wash 547 

Wis—State V Railroad Commission 
of Wisconsin, 220 NW 390, 196 
Wis 410 

63. Fla—Seaboard Air T.ilne R Co v. 

Weils, 130 So 587, 100 Fla 1027 
Ky —Bell Bros Trucking Co v 
Kelley, 127 S W 2d 831. 277 K> 781 
Miss—Scott V Hart, 91 So 17, 128 
Miss 353 

Oi—Warren v. Bean. 115 P 2d 167. 
167 Or 116 

"Highwavs pnrnarily are for the 
benefit of the traveling public and 
arc only intidentally for the benefit 
of those who are engaged in business 
along its way"—State Highway 
Commission v Humphreys, Tex Civ 
App, 68 SW2d 144, 145, error re¬ 
fused 

Distlnctioiiii 

The right of a citizen to use the 
highway for travel and transporta¬ 
tion in the ordinary course of life 
and business is the usual and ordi¬ 
nary right common to all, while the 
right to use the highway for busi¬ 
ness and private gam is special, un¬ 
usual, and extraordinary As to the 
former the extent of legislative pow¬ 
er is regulation, but as to the lat- 
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ilege rather than an inherent or vested right, 
subordinate at all times to the ordinary use of the 
highways by the public.®® 

Vending or peddling merchandise. The vending 
or peddling of merchandise on the highways is a 
common and traditional lawful use of the high¬ 
ways®® recognized by the statutes of some jurisdic¬ 
tions.®'^ 


Regulation. Within constitutional limits,®® the 
state, through the legislature or other governing 
body, may, generally, entirely prohibit or deny the 
use of the highways for such purposes,®® or permit 
such use to some and deny it to others,*^® or regu¬ 
late, control, condition, or restrict such use when 
permitted,*^^ as long as the regulation or condition 


ter the power Is broader, the legisla¬ 
ture having the right to wholly deny 
It, or permit it t® some and deny it 
to others 

Ky —Bell Bros Trucking Co v Kel¬ 
ley. 127 SW2d 831, 277 Ky 781 
Miss — Scott V Hart, 91 So 17, 128 
Miss 353 

Secondary use of highway 

Colo—McKay v Tubltc Utilities 
('•ommission, 91 P 2d 965, 104 Colo 
402 

84. Fla —Seaboard Air Bine R Co v 
Wells, 130 So 587, 100 Fla 1027 
Mich—Smith v Behrendt, 270 NW 
227, 278 Mich 91 

Or—Warren v Bean, 115 1‘2d 167, 
lb7 Or 13 6 

Ttx—Railroad Commission v Mc¬ 
Donald. Civ App , 90 S W 2d 581 
Vt—Kelbro, Inc, v My rick, 30 A 2d 
527, 531 

Wash—Robertson v Department of 
Public Works, 39 P 2d 59G, 180 

Wash 133 

W Va—Darnall Trucking Co v 
Simpson, 12 SE 2d 516 122 W Va 

656, appeal dismissed 61 S Ct 1121, 
313 IT S 549, 85 L Ed 1514 
No person has an inherent or vest¬ 
ed right to use the highways as a 
place of business or for gam 
Iowa —Towns v Sioux City, 241 N 
W 658, 214 Iowa 76 
Ky—Easlridge v Southeastern Grey¬ 
hound Dines, 133 S W 2d 95, 280 
K> 392 

Tenn —Dooley v City of Cleveland, 
135 SW2d 649, 175 Tenn 439— 
State V Harris, 76 S W 2d 324. 168 
Tenn 159—Hoover Motoi Express 
Co V Fort 72 S AV 2d 3062, 167 
Tenn 628, appeal dismissed 55 S 
Ct 349, 293 US 529, 79 L Ed 638 
Tex—Ex p.irte Sepulveda, 2 S W 2d 
445, 108 TexCr 533 

65. Tex—Railroad Commission v 
McDonald, Civ App , 90 S W 2d 581 

86. NY—Good Humor Corporation 

V City of New York, 49 N E 2d 153, 
290 NY 312, anirming 36 N Y S 2d 
85, 264 AppDiv 620, afhrming 33 
N Y S 2d 905 

67. N Y —Good Humor Corporation 

V City of New York, supra 

68 . Va—Savage v Commonwealth, 
147 S E 262, 152 Va. 999 

08. U S —Stephenson v. Blnford, 
Tex, 53 set 181, 287 US 261. 77 
LEd 288, 87 A L R. 721, affirming, 


DC, 53 F2d 509—Sage v Baldwin. 
D C Tex . 55 F 2d 968 
Fla —Seaboard Air Line R Co v 
Wells, 130 So 687, 100 Fla 1027 
Ga—Georgia Public Service Com¬ 
mission V. Saye & Davis Transfer 
Co, 154 SK 439, 170 Ga 873 
Idaho—In re Public Utilities Com¬ 
mission’s Investigation, 1 P 2d 627, 
61 Idaho 66 

111 —Chicago Motor Coech Co v Cltv 
of Chicago, 169 NE 22, 337 Ill 200, 
66 A L R 834 

Iowa—Towns v Sioux City, 2 41 N 
W 658, 23 4 Iowa 76 
Ky—Hell Bros Trucking Co v Kel¬ 
ley. 3 27 SW2d 831. 277 Ky 781 
Md—Pailett Co-operative v Tide¬ 
water lanes, 165 A 33 3, 164 Md 
406 

Miss—Scott V Hart, 91 So 17, 128 
Miss 353 

Mont—Barney v Bofiid of Railroad 
Com’rs. 17 P 2d 82, 93 Mont 3 15 
Or—Warren v Bean, 116 P 2d 167, 
167 Or 116 

Pa—Commonwealth v. Guseman, 36 
PaDist Ac Co 637. 2 Fay L J 128 
Tex—New Wav Lumber Co v 
Smith, 96 SW2d 282. 128 Tex 3 73, 
afliiming Smith v New Wav Lum¬ 
ber Co, Civ App, 84 SW2d 1104— 
Citv of Dallas v Hams, Civ App . 
357 8 W 2d 710, erroi refused— 

Railroad Commission of Texas v 
Inter-City Forwarding Co . Civ 
App, 57 SW2d 290. followed in 
Railroad Commission of Texas v 
Bradbury, Civ App , 57 S W 2d 29 1 
Vt—Kelbro, Inc v Myrick, 30 A 2d 
527 

Va—Savage v Commorwealth, 147 
S E 262, 152 Va 992 
Wash—l*acific Inland Tariff Bureau 
V Sohaaf, 95 P 2d 781. 1 Wash 2d 
210—Robertson v Di'partment of 
I'ublic Woiks, 39 P 2d 696, 180 

Wash 133 

"The power is plenary and mav ex¬ 
tend even to exclusion because the 
iLgulation of the business is the 
regulation of a privilege permitted 
and contioiled by the state”—In le 
l*ublic Utilities Commission’s Inves¬ 
tigation, 3 r 2d 627, 629, 61 Idaho 56 
UnneceBsary use 

A.s slate may withhold privilege of 
using highways as place of business 
for private gain, It may also prohibit 
unnecessary use of highways for 
private gain—Barney v Board of 
Railroad Com'rs, 17 P 2d 82, 93 Mont 
116. 


70. Ky—Bell Bros Trucking Co v. 
Kellev, 127 S W 2d 831, 277 Ky 
781 

Miss —Scott V. Hart, 91 So 17, 128 
Miss 353 

Vt —Kelbro, Inc v. Myrick, 30 A- 
2d 527 

71. U S —Stephenson v Binford, 

Tex, 63 set 181, 287 US 251, 77 
L Ed 288, 87 A L R 721, affirming, 
DC, 63 F2d 609 

C.il —Morel v Railroad Commission 
of California, 81 P 2d 144, 11 Cal 
2d 488 

Fla—8(>aboaid Air Line Ry Cp v. 

Wells, 130 So 687, 3 00 Fla 1027 
Ga—Georgia l*ublic Seivlte Com¬ 
mission V Save & Davis Transfer 
Co, 154 SE 439. 170 Gu 87.3 
Iowa—Towns v Sioux City, 241 N 
W 658, 214 Iowa 76 
Md—Pailett Co-operative v Tidewa¬ 
ter Lines, 165 A 313, 164 Md 405 
Mont—Jioard of Railroad Com'rs v 
Reed, 58 P2d 271, 102 Mont .382— 
Barnev v Board ot Railroad 
Com’rs, 17 P 2d 82, 9.3 Mont 315 
Or—Wan ell v Bean, 115 P 2d 167, 
167 Or 116 

T’a—Commonwealth v Guseman, 36 
I»aD]st & Co 637, 2 Pay L J 128. 
Tenn—Marshall v State, 171 S W 2d 
269—Johnson Freight Lines v 
j Davis, 123 SW2d 820, 174 Tenn 

I 

Tex—New Way Lumber Co v. 
Smith, 96 SW2d 282. 128 Tex 173, 
affirming Smith v New W.av Lum¬ 
ber Co, Civ.App, 84 8W2d 1104— 
Railroad Commission of Texas v 
Intor-Cily Forwarding Co, Civ 
App 67 SW2d 290. followed in 
Railroad Commission ot Tt xas v 
BTadberr>, Civ App , 57 S W 2d 294 
Wash—l*a( ific Inland Tarifl Bureau 
V Si haaf, 95 1’ 2d 781, 1 Wash 2d 
210—Robertson v Department of 
Public Works, 39 P 2d 596, 180 

Wash 133—State o\ rel Scott V 
Supeijor CoiJit for Thurston Coun- 
t\, J4 l’2d 87, 173 Wash 547— 
Norlhein I’ac Ry Co v Schoen- 
feldt 213 P 26, 123 Wash 579 
Wis—State V Railroad Commission 
of Wisconsin, 220 NW 390, 196 
Wis 410 

BaslB for regtilatlon 

State’s right to regulate use of 
public highway is based on nature 
of business and use of highways in 
connection therewith—Rainey v. 
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is not arbitrary or capricious,^^ being the duty 
of the legislature so to regulate the use of the 
highways for private gam that such use does not 
materially impair or destroy the usefulness of the 
highways for the proper private purposes of all 
While this power to regulate the use of the high¬ 
ways for private gam has been said to be a valid 
exercise of the police power of the statej^ it has 
also been said to be broader than with respect to 
the common right of all to use the highway for 
travel and transportation 

(2) Transportation for Hire 

There Is no absolute right to the use of the highways 
for transportation of persons and property for hire. 
Such a use may be entirely prohibited, or may be con¬ 
ditioned and regulated 


Public vehicular highways arc designed primarily 
for general public transportation and not for con¬ 
ducting thereon the business of transporting persons 
or property for compensation.*^® The use of the 
highways by a private or common carrier is an ex¬ 
traordinary one,*^^ enjoyed as a mere privilege or 
license,^® and revocable at the will of the legisla¬ 
ture The state through the legislature or other 
authorized agency may wholly prohibit or deny such 
use to be made of the highways,®® or it may permit 
such use to some and deny it to others,®^ provided 
no unjust discrimination is practiced,®2 no monop¬ 
oly created,®® or due process denied,®^ or it may 
generally permit, limit, condition, and regulate such 
use ®^ 


Board of Railroad Corn'ra, 17 P 2d 
82, 93 Mont 115 
Bffaot of f*d«ral aid 

The fact that the United States 
contributes to or assists states in 
building' of roads does not deprive 
state or limit exercise of its police 
power or other right to control and 
regulate use of Its roads for com¬ 
mercial purposes—Whitney v Fife, 
109 SW2d 832, 270 Ky 434 

72. Wash—Pacifit Inland Tariff Bu¬ 
reau V Schaaf, 95 P 2d 781, 1 
Wash 2d 210 

73. Md—Parlott Co-operative v 

Tidewater Lines, 166 A 313, 317, 
164 Md 405 

“It is not only within the power 
of the state, but its imperative duty 
to so legulate their use for private 
gam, that it may not materially im¬ 
pair or destroy their usefulness as 
avenues of communication adequate 
and available for the use of all 
citizens for their own proper .and 
private pui poses Certainly the peo¬ 
ple who pa> for the roads arc not 
to be excluded from the use thereof, 
in order that a few may profit by 
converting them into motor ways for 
the transportation of freight and 
passengers for gain ”—Parlett Co- 
Opt rative V Tidewater Lines, supra, 

74. Wash—Northern Pac Ry Co v 
Schoenfeldt. 213 P. 26, 123 Wash 
579 

75. Ky—Bell Bros Trutking Co v 
Kelley. 127 S W 2d 831, 277 Ky 
781 

Miss—Scott V. Hart, 91 So 17, 128 
Miss 353 

76. Fla —Florida Motor Lines v 
State Railroad Commission, 132 So 
861, 101 Fla 1018 

Mo--^State v Dixon, 73 S W 2d 385, 
335 Mo 478 

Vt—State v Gamelin, 13 A 2d 204, 
111 Vt 245 

77- U.S —Stephenson v Blnford, D 
CTex, 63 F2d 509, affirmed 63 S 
Ct 181, 287 US 261, 77 L Ed. 288, 


87 ALR 721—Buck v Kuyken¬ 
dall. DC Wash. 296 F 197, revers¬ 
ed on other grounds 45 S Ct 324, 
267 US 307, 69 L Ed 623, 38 A 
L R 286 

Fla—Riley v Lawson, 143 So 619, 
106 P’la 621 

Ind—Kelly v Finney, 194 NE 167, 
207 Ind 567 

Tex—Ex parte Sterling, 63 S W 2d 
294, 122 Tex 108 

Vt —State v Gamelin, 13 A 2d 204, 
111 Vt 245 

78. US—Stephenson v Blnford, 
DC Tex, 53 P 2d 500, affirmed 53 
set 181, 287 US 251. 77 L Ed 
288, 87 A L R 721 

RI—Gizzaiclli V Presbrey, 117 A 
359. 44 R I 333 

Tex —Ex parte Sterling, 53 S W 2d 
294, 122 Tex 108—Box v Newsom, 
OivApp, 43 SW2d 981 
Inferior to Inherent right 

Inherent right of citizen to use 
highways is in degrct* supenot to 
right of common carrier—Florida 
Motoi Lines v Ward, 137 So 163, 
102 Fla 1105 

79. Tex—Ex parte Sterling, 63 S 
W 2d 294, 122 TeX 108 

80. US—Stephenson v Binford, D 
CTex, 53 F2d 509, affirmed 53 S 
Ct 181, 287 US 251, 77 L Ed 288, 
87 ALR 721 

Fla—Kilev v Lawson, 143 So 619, 
106 Fla 521—PTorida Motor Lines 
V Ward, 137 So 163. 102 Fla 1105 
— Florida Motor Lines v State 
Railroad Commission, 132 So 851, 
101 P^la 1018 

Ga—Georgia Public Service Com¬ 
mission V Saye & Davis Transfer 
Co, 164 SE 439, 170 Ga 873 
Idaho —Smallwood v Jeter, 244 P 
149, 42 Idaho 169 

Ind—Kelly v Finney, 194 NE 167, 
207 Ind 667 

Mo —State v Dixon, 73 S W 2d 386, 
335 Mo 478 

Tex —Shupee v Railroad Commis¬ 
sion of Texas, 73 S W.2d 606, 123 
Tex 621, affirming Railroad Com¬ 


mission of Texas v Shupee, Civ. 
App , 67 S W 2d 296—Thompson v 
Harrison, Civ App , 86 S W 2d 1093 

Vt—State v Gamelin, 13 A 2d 204, 
111 Vt 246 

81. Vt —State v Gamelin, supra 

82 . Fla—Florida Motor Lines v. 
State Railroad Commission, 132 
So 861, 101 Fla 1018 

83 . Ga—Georgia Public Service 
Commission v Save & Davis 
Transfer Co, 154 SE 439, 170 Ga 
873 

84 . Ga—Georgia Public Service 
Commission v Saye & Davis 
Transfei Co , supra 

85. Pla—Riley v Lawson, 143 So 
619, 106 P'^la 521—Florida Motor 
Lines V Ward, 137 So 163, 102 Fla 
1105—Florida Motor Lines v State 
Railroad Commission, 132 So 861, 
101 Fla 1018 

Ind —Kellv V P^'inney, 194 N E 167, 
207 Ind 557 

Mass—In re Opinion of the Justices, 
14 N K ?d 462. 300 Mass 602 

Mo—State v Dixon. 73 S W 2d 386, 
335 Mo 478 

Tenn—Marshall v State. 171 S W 2d 
269—Southeastern Greyhound Lines 
v Dunlap, 160 S W 2d 418, 178 

Tcnn 646—Johnson P^reight Lines 
V Davis, 123 S W 2d 820, 174 Tenn 
61 

Tex —Shupee v. Railroad Commis¬ 
sion of Texas, 73 S W 2d 606, 123 
Tex 621, affirming Railroad Com¬ 
mission of Texas v Shupee, Civ 
App , 57 S W 2d 296—Thompson v 
Harrison, Civ App . 86 S W 2d 1093 
—Box v Newson, Civ App, 43 S 
W2d 981 

Wyo —Weaver v Public Service 
Commission of Wyoming, 278 P. 
642, 40 Wyo 462. 

Commoxi carriers 

U S —Buck V. Kuykendall, D C Wash , 
296 F 197, reversed on other 
grounds 46 S Ct 324, 267 US. 307, 
69 LEd 623, 38 A L R 286—Lib¬ 
erty Highway Co. v. Michigan Pub- 
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The power of regulation with respect to use of 
the highways by a common carrier has been said to 
be broader than that with respect to the ordinary 
use of the highways,®® and to be derived from a 
source other than the police power.®"^ 

Users of the highway for transportation of per¬ 
sons and property for hire may be subjected to spe¬ 
cial regulations not applicable to those using the 
highways for public purposes®* if the regulation 
bears a relation to highway conservation ®® The 
state may require suitable protection for the pub¬ 
lic against injuries through the operations of ear¬ 
ners for hire, whether common or private 

While, as has been discussed supra § 232, the 
legislature may in the exercise of the police power 
prohibit the use of the highways for some purposes, 
if based on a reasonable classification, the legisla¬ 
ture cannot lawfully make an otherwise proper use 
of the highway depend on the compulsion of the 
user unwillingly to assume the role of common car¬ 
rier and devote his property to public use 

d. Grant of Right to Use Highwasrs 

No one can acquire a right to a special use of the 
highways not common to all except by grant of the 
sovereign power The state has power to grant a fran¬ 
chise for such a use, within constitutional limits. 


The primary and preferred use of the highways 
of the state is for private purposes of the public,®* 
and no one can acquire a right to a special or ex¬ 
ceptional use of a public highway not common to 
all the citizens of the state except by grant from the 
sovereign power.®® 

The power to grant a franchise for a special use 
of a public highway rests in the state,acting 
through the legislature,®® although the power is 
often delegated to local authorities ®® Where the 
power to control and supervise state highways has 
been vested in a state highway commission, local 
authorities have no power to confer a right of way 
to a public service corporation over or upon such a 
highway within the limits of the locality ®'^ Where, 
however, the power has been delegated by statute 
to both state and local officers, reasonable harmony 
as to their powers should be given within the gen¬ 
eral scheme.®* A statute restricting the authority 
of local authorities in granting franchises for the 
use of the highways except under specified condi¬ 
tions has been held to refer to cases where the 
power to grant or withhold a franchise exists ®® 

While the duty to serve the public has been said 
to go hand in hand with the privilege of exercising 
a special franchise by occupation of the public high¬ 
ways,^ such duty and privilege are not fully inter¬ 


ne utilities Commission, D C Mich , 
204 F 703 

Ohio—Motor Transport & Truck Co 
V Public Utilities Commission of 
Ohio, ISl NE 665, 125 Ohio St 
374, followed in Bradley, DBA 
Wolverine Motor Freight Lines v 
Public Utilities Commission of 
Ohio, 181 NE 668, 1‘’5 Ohio St 381 
affirmed Bradley v Public Utilities 
Commission of Ohio, 53 S Ct 677, 
289 US 92, 77 L Ed 1053, 85 A 
LR 1131 

WVa—Ex parte Dickey, 85 SE 781, 
76 WVa 676, LRA1916F 840 

Interstate commerce as a factor see 
CommoTce § 71 

86 . Idaho —In re Public Utilities 
Commission's Investigation, 1 P.2d 
627, 61 Idaho 5C. 

87 . Idaho—In re Public Utilities 
Commission's Investigation, supra. 

88 . Ind —Richmond Baking Co v 
Department of Treasury, 18 N E 2d 
778, 215 Ind 110 

89 . Pa —Commonwealth v Guse- 
man, 36 Pa Dlst & Co 637, 2 Fay 
LJ 128 

90 . US—Smith V Cahoon, Fla, 61 
set 682, 283 US 563, 75 L Ed 
1264 

91 . Or —Purple Truck Garage Co v 
Campbell. 250 P 213, 119 Or 484, 
51 ALR 816. 

Vsa "bj private oazrlar cannot be 


made to depend on his assumption, 
against his will, of the duties and 
burdens of a common carrier—Mich¬ 
igan Public Utilities Commission v 
Duke Mich, 46 S Ct 191, 266 US 
670, 69 LEd 446, 36 A L R 1106 

92. U S —Stephenson v Binford, 

Tex, 63 set 181. 287 US 251, 77 
LEd 288, 87 ALR 721, affirming. 
DC, 63 F 2d 609 

Ind—Kelly v Finney, 194 NE 157, 
207 Ind 657 

Md —Parlctt Co-operative v Tidewa¬ 
ter Lines, 165 A 313, 164 Md 405 
Pa—Commonwealth v Guseman, 35 
PaDist & Co 637, 2 Fay L J 128 
Tenn—State v Harris, 7b S W 2d 
324, 168 Tenn 169—Hoover Motor 
Express Co v Fort, 72 S W 2d 
1062, 167 Tenn 628, appeal dis¬ 
missed 65 set 149, 293 US 529, 
79 LEd 638 

Tex —City of Dallas v Harris, Civ 
App, 157 S W 2d 710, error re¬ 

fused—Railroad Commission of 
Texas v Smith, Civ App , 67 S W 
2d 290, followejl In Railroad Com¬ 
mission of Texas v Brad berry. 
Civ App, 67 SW2d 294 
Wash —Pacific Inland Tariff Bureau 
V Schaaf, 96 P 2d 781, 1 Wash 2d 
210—State ex rel Scott v Superior 
Court for Thurston County, 24 P 
2d 87. 173 Wash 647 

93. Mo —State ex inf Shartel ex rel 
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City of Slkeston v Missouri Utili¬ 
ties Co, 53 S W2d 394, 331 Mo 337, 
89 ALR 607 

N J —Jersey City Gas Co v Dwight, 
29 NJEq 24 2 

Vt—State V Gamclln, 13 A 2d 204, 
111 Vt 245 

JHo vested right 

Tex —Ex p.irte Sepulveda, 2 S W 2d 
445, 108 TexCr 533 

Grant of right to use city streets 
see the C J S title Municipal Cor¬ 
porations §$ 1716-1743, also 44 C 
J p 972 et seq 

94. NY—I’enn-York Natural Gas 
Corporation v Maltbie, 299 NTS 
1004, 164 Misc 569 

95. Vt—Valcour v Village of Mor- 
rlsvillc, 184 A 881, 108 Vt 242 

96. N Y —Penn-York Natural Gas 
Corporation v Maltbie. 299 NYS 
1004, 164 Misc 569 

97. ND—Morton County v Hughes 
Electric Co, 208 N W 108. 63 N 
D 742 

9& NY—Penn-Tork Natural Gas 
Corporation v Maltbie, 299 NYS 
1004, 164 Misc 669. 

99. Md —West v Maryland Gas 
Transmission Corporation, 169 A. 
758, 162 Md 298 

1. NY — Penn-York Natural Gas 
Corporation v Maltbie, 298 N Y.S 
1004, 164 Misc 669 
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dependent where there is an express delegation of 
the power to grant the franchise on the one hand 
and an ultimate public benefit to be obtained on the 
other,2 the permission to make a special use of the 
highway when properly granted not, in general, be¬ 
ing subject to a requirement that the use be in 
the exercise of a public service.^ 

Exclusive private easement No lawful grant of 
an exclusive private easement in a public highway 
can be made ^ 

§ 234. - Traction Engines and Other 

Heavy Vehicles or Equipment 

The use of the highways by traction engines or other 
heavy vehicles, or by vehicles of excessive weight, size, 
length, or load, may be reasonably limited, regulated, or 
prohibited. 

Traction engines or other heavy e(|uipmcnt,‘’ such 
as steam rollers,® or a heavy truck j nd trailer load¬ 


ed with a gasoline shovel,^ may be used on highways 
under proper regulations,® such as the requirement 
of a license,® or that the person using such equip¬ 
ment shall repair damages to the highway,^® or that 
the engine be accompanied by a flagman to warn 
travel The latter regulation is applicable even 
where horses are going in the same direction as 
the engine,^- but not where horses arc standing,^® 
or to machines not in motion 

The use must be reasonable,and not to the in¬ 
convenience of other means of travel or to the dam¬ 
age of the road 

Si::c, lecight, and load of vehicle The weight, 
size, length, and load of vehicles using the high¬ 
ways may be limited, ^nd the use of the hlgll^\ay 
by vehicles of excessive weight, size, length, and 
load may be regulated, limittd, or even piohibited, 
such a use being calculated to result in injury to 
the highway as well as to those u^ing it Such 


2. NY—Penn-ilfork Natuial Oas 
Corporation v Malllm*, supra 

3. NY — T’onn-York Natural Ga!^ 
Corporation v Mnltluo, supra 

4 . NY-—Finch, Pruvn & Co v 
Slate, 203 N Y S 105. 122 Mist 4 04 

5. Mtl—Stale v Potomac Fdison 
Co. 170 A f.GS, r.70, 160 M(i 138, 
cIlInK Corpus Juris. 

20 C'J p 640 note 77 

“In rural territory such wavs must 
be used foi the pnssap:e of traction 
engines, threshers, and well-drilling 
machines for in no otlier convenient 
01 prattle a! wav could persons in 
such areas set uro the mechanical 
utilities ess(-*ntial to the leasonahle 
and convenient usr o1 then rcspoc- 
tive pioptrtics, and the ust of the 
piiblK hii,hv\civs for the passage of 
.such enf,incs and machines in a rt a- 
sonahlv caicful and prudent inannei 
is neilht'r unrcasonahle nor unlaw¬ 
ful" — Slate V I’otoriiac lOdison Co, 
170 A 508. 570 166 Md 138 

6. NY—Kelley v New Yolk State 
it Co, 100 NE 1115, 207 NY 342 

7. N 7—-Township of Eivinfiston v-^ 
T'arkhurst, 7 A 2d 6J7, 122 N J I.,aw 
508 

8 . Pa — Commonwealth v l^ou^chty, 
5.5 Pa Super 88 

29 CJ p 640 note 79 

9. Pa—In re Highv\a>s, 22 I\i Dist 
1010 

10. Ky—Winston v Clark Countv, 
109 SW 51 178 Kv 417 

20 C J p ()40 note 81 

11. Iowa—State v Kowolski, 65 N 
W 306, 0(i Iowa 346 

NY—Puchanan v Cranford Co 98 
NYS 378, 112 App l>iv 278 

12. Iowa—State v Kowolski, 65 N I 

W 306, 96 Iowa 346 i 


13 Wls—Cudd v Eaison, 93 NW 

810. 117 Wis 103 

14. i’a—-Kecley v Shanh'y, 2i A 
305, 140 Pa 213 

15. Tenn—Sumner Countv v Inter- 
urban Transp Co, 213 SW 412, 
141 Tenn 403. 5 A L R 765 

20 (M p 610 note 86 

16. Tbi “f'ommonw^ealth v Allen, 23 
A 1115, 14<S i'a 358, 33 Am S R 
830 16 L. R A 118 

29 C J p 649 note 87 
Seasonable care not to damage 
highway must be taken—Townshi]) 
of Rivingston v Parkhuist, 7 A 2d 
1.27 132 N J Raw 598 
Fiighlcningr hoi sea mc‘c infra § 213 

17. US—Spioles V Rinford DC 
Tex, 52 F2d 730, lollowed in J H 
McDeaish Co v Hinford, DC 
Tex. 52 F2d 737 

Kv - Cil> of Ashland v Vshland 
Supplv Co, 7 S W 2d 833, 225 Ki- 
123 

18. US—Sproles v IJiiiloid, DC 
Tex, 52 F 2d 7 50, followed in J 11 
Mcl^taish iV. (X) V ilinioid, i>C 
Tex 52 F 2d 737—Parnwell IJios 
\ South t'aiolina State lligliwav 
l>c partiiic 111 , DCSC, 17 F Supp 
80 5, itvoi.sed on othci grounds 
South Caioliiia State. Highv\av'^ De- 
par Iment \ Rainwell Rios, 58 S 
(T 510, 303 rS 177, 625, 82 L Ed 
731 

K> —E\ paite Dawience, 2o5 SW 
287, 201 K> 568 

Miss—Hudson v Stuait, 145 So 611, 
J66 Miss 339 

‘The ItKi'^laturo may prescribe 
maximum loads that may he carried 
hv rnotoi vehicles, or otherwise, over 
the stale liighways"—State ex rel 
Parker v Fnc-k, Fla, 7 So 2d 152, 154 
Purpose of regtilatiou 

One of the purposes, if not the 
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primary purj.ose, of statutrs relating 
to size, weight, and load of vehicles, 
s to in.ik« trav'^el on the liighwavs 
as safe as it can r(*asonablv lx made, 
( onsistt nt w^ith i fib iiml use—Wood 
Pros Threshei Co \ Eichei, 1 N W 
2d 655, 2‘>1 Iowa 550 

Sxteut of right 

State, In T>i’otecting its Investment 
m ])ub]u highwavs is not subj<‘ct 
to the same ksIik lions as w’h( n 
(Icfiling with piivati piopeitv not af- 
tecltd with public us(‘—St.itc e\ rel 
ItKc V Evans-Ten V Co 159 So 658, 
173 Miss 526, albimod Evans-Tniv 
Co V Slate of Missis*, ippi (X i<l 
Ricc, 56 S (T 126, 296 US 5 58, 80 
1^ Ud 38.3, It healing dennd 5(. S Ct 
177, 296 US C63, 80 R Rd 47 5 

Effect of agreement for federal aid 

Agrc'tment betvM'on national and 
.state government for construction 
and mainlc'nance of rur.il post load 
does not require that the weight of 
truck ind loud ])crrnitled on sueli 
highwav hv sltite when agreement 
was nitide hind state e or.t rac tualU to 
(onlinui sucli permission since con¬ 
serving limitations rest with loid 
supervising authorities of slate, and 
regulation cannot be inleifc'ied vvitli, 
unless It IS so arbiliary and unrea¬ 
sonable as to delc'at purpose lor 
which Congress has contributed to 
h( tie ting highway .svslem.s—Morns 
V Duhv, Oi , 47 S (H 548, 274 U JS 
135, 7i REd 966 

To prevent wear and hazards due 

to excessive size* of vcliicles and 
weight of loads is propei purpose 
ol legislation—Sprobs v Rinford. 
Tex. 52 sen 581, 286 US 374, 76 L 
Ed 1167, affirming, DC 56 F 2d 189 
—Whitney V Johnson. D C Kv , 37 F 
Supp 65. affirmed 62 SCI 117, 314 U 
S 574, 86 REd 465. 
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regulations must be reasonable and not arbitrary 
and must be based on the power to exercise police 
powers for the promotion or protection of the pub¬ 
lic safety and welfare.^® 

As to vehicles and loads which do not destroy 
the roads and bridges but yet severely wear them 
and impose additional burdens of maintenance on 
them, the state may demand compensation for the 
special facilities it has provided, in addition to the 
power of regulating the use of its highways to pro¬ 
mote the public safety The amount of the charges 
and the method of collection arc for the legislature 
to determine, as long as they arc reasonable and 
conform to some fair and practical standard The 
state may graduate the compensation demanded ac¬ 
cording to the weight of the vehicle and the load 
carried ^0 

§ 235. - Bicycles 

Bicycles may be used on the highways subject to 
reasonable regulation 

A bicycle is a vehicle which has a right to a rea¬ 
sonable use of the highway equally with other ve- 
hiclcs,2i subject to legislative or municipal regula¬ 
tion,““ such as excluding them from bridges to avoid 
frightening hoiscs,-*’ oi icslncting the rate of 
speed, 24 or requiring them to be equipped with 


lights at night 25 

§ 236. Law of Road 

a. In general 

b. To what roads applicable 

c. To whom and to what modes of travel 

applicable 

d. Reliance on observance 

e Effect of violation 

f. Justification for violation of rule 

a. In General 

The law of the road consists of rules based on custom 
governing travel on the public highways, the rules fre¬ 
quently being embodied in statutes or other governmental 
regulations 

In the absence of statute, the law of the road arc 
customs or jiractices that have become crystallized 
into an accejiled system of rules regulating travel 
on the highways 26 Jt relates to the safety of trav¬ 
el, and has been said to be an adjustment of the 
rights of travelers using a highway at the same 
time 27 Tilt rules «ir( said to be so generally known 
that e\er\onc is iircsimud to know themes 

The law of the load is recognized in some juris¬ 
dictions by statute, many statutes and other govern¬ 
mental regulations having been adopted concern¬ 
ing the use of the highways by travelers thereon 29 


Statutes held valid 

(1) Statutes limiting thi* of 

v«‘hic](‘s and of loads h.iuled--Slate 
V Ferguson, 123 S W 2d 27J, 133 Tox 

r.o 

(2) Statute pi ohihiting transporta¬ 
tion of lo.uls ovei wtight — 

People V Lindt, 173 NK 361. 341 Ill 
260, 72 ALU 907 

(3) Statute limiting Itngth of 
single vehit-les or combination of 
trat toi and stmiti.iilei or vtdiK It* and 
trailer 

US—Contrail Carl.ige Co v Morns, 

DC 111, 59 F2d 4 37 
Wis—State V WeUel, 243 NW 768, 

208 Wis 603 86 A L R 274 

(4) Statute limiting weight of load, 

without limiting wi ight ot vehicles 
—SproJes V liinford, l)(''Tex, 66 

F 2d 180 allirmed 62 S Ct 681, 286 
US 374, 76 LEd 1167 

(6) An art of the legislature, 
which piohibits the 1 1 aiispoi tation, 
over a spttiliid plank load, of an> 
load of iron or non ore of more than 
two tons’ weight, unh'ss it he upon 
a vehicle with wheels having a tiie 
of at least SIX inches in width—Se¬ 
ward V Beach, 29 Barb (NY ) 2 19 
Oil wag'oiL 

Under statute prohibiting hauling 
a load of more than two thousand 
live hundred pounds on a broad-tired 
wagon over graveled roads when 


the> are thawing, etc, the woid 
“wagon” should Im < onstrued so that 
w'htie an oil w«igon had the front 
and rear wheels held tog»*thei b> 
side h.iT*- between whiih Tested an 
iron tank bolted ix^rmanently to the 
side bais by iron straps, theie being 
no colliding holt to the wagon the 
lank would he lonstiued as a part of 
1h( load and not of the wagon — 
Hamilton v State, 52 N E 419, 420, 
22 Ind App 479 

19. Fla—State ex icl Paikir v 
Fiuk Fla, 7 So 2d 152 

20 . Miss—Hudson v Sluait, 145 
So 611, 166 Miss 339 

21 . Iowa—Westman v Bingham, 
300 N W 625, 230 Iowa 1298 

Mich- Stockfisfh v Fox, 267 NW 
761. 275 Mull 630 
29 Cl p 64 9 note 90 
Appllialion ot law of the road see 
intia § 236 

22. Wash —Simpson v City of 
Whatcom. 74 P 677, 33 ash 392. 
99 Am S R 961 

29 CJ p 649 note 91—12 CJ p 917 
note 10 

23 . Md —Twilley v Perkins, 26 A 
286, 77 Md 252, 39 Am S R 408, 19 
L R A 632 

24 . Pa —Radnor Tp v. Bell, 27 Pa. 
Super 1. 
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25 Purpose of regtUations 

(1) The purpose of the statutory 
ruovision requiring that evi'ry bi- 
ivih at night shall bo equipped with 
a lighted lamp on the front thereof 
vjsihlf in normal atmospheric condi¬ 
tions from a distance of at le.ist five 
bundled feel in front of bic>ile is to 
piolfit hicv (list from being run 
down or run into by an automobile 
approaching from the front or side — 
Carclaielli v Simon, 27 A 2d 25(1 141 
Pa Super 364 

(2) The statutory pro\ ision requir¬ 
ing IhcviIcs to ho equipped wuth a 
iid r»fli«-tor or lamp in the rear, ex- 
hiliitmg or reflecting a red light vis- 
ilile in normal atmosphiiu londitions 
1 rom a distance of at least five hun¬ 
dred feet to rear of iiicycle is to 
protect hicyclist from lieing run 
down or into by an automobile com- 
ftig from the loar—Cardaielli v Si¬ 
mon, supra 

26. Kv—Short v Robinson, 134 S 
W Jd 694, 280 Ky 707 

Teiin —Davis \ Farris, 1 Tenn App. 
114 

29 C J p 649 note 95 

27. NH—Cofran v (3riflln. 163 A- 
817, 86 NH 29 

28. Tenn —Davis v Farris, 1 Tenn 
App 144 

29. Iowa—Riepe v. Elling, 66 N W. 
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b. To What Boads Applicable 

The law of the road appMee to all public highway!, 
however created. 

The law of the road extends to all public high¬ 
ways, however created,30 and may also be applica¬ 
ble to roads not public highways, if used for trav¬ 
el 31 However, statutory rules of the road for pub¬ 
lic highways have been held inapplicable to roads 
which have not been opened to the public 32 

The rules of the law of the road have been held 
applicable only to permanent lines of travel,33 and 
under some statutes, only to the traveled portion of 
the highway.3^ 

It has been held that the law does not apply to a 
speedway in a park, elliptical in shape, used for ex¬ 
ercising and racing horses 35 

c. To Whom and to What Modes of Travel Ap¬ 

plicable 

The law of the road applies to vehicles of all kinds 
using the highways. 

The law of the road applies to all vehicles,36 in¬ 
cluding bicycles,37 and motor vehicles, as discussed 
Ill the CJS title Motor Vehicles §§ 266-273, also 
42 CJ p 89^) note l5-p 902 note 50 It has also 
been held applicable to a lawn mower pushed along 


the highway.3* On the other hand, the rule has 
been held not to apply to a building which is being 
moved along the road,3® or to a meeting of teams 
left unattended.^® Except as the statute may oth¬ 
erwise provide,^^ the rule has been held not to be 
applicable to a horseman meeting another horseman 
or vehicle,*3 and not to be strictly applicable as be¬ 
tween vehicles and pedestrians,*3 the latter having 
the right to walk on any part of the road, see infra 
§ 241, and to pass on either side of a vehicle ** 
However, a pedestrian should not compel a vehicle 
to leave the beaten track *3 

Common carriers. When a common carrier is 
authorized to use a public highway for profit it be¬ 
comes a fellow traveler subject to the rules of the 
road.*6 

d. Reliance on Observance 

All travelers on the public highways have a right to 
assume that other travelers will observe the law of the 
road and comply with regulations. 

All travelers on the public highways have the 
right to assume that other travelers will observe 
the law of the road*7 and com]>Iy with regulations 
prescribed for the protection and safety of others ** 
Thus each traveler has the right to assume that the 
driver of the other vehicle will obey the law and 


285, 89 Iowa 82, 48 Am S R 366, 26 
L. K A 7f)9 

29 CJ p 619 note 96 

30. Idaho—Cro*?Mler v Safeway 

Stores, 6 P 2d 161, 154. 51 Idaho 
413, cKlnK Corpus Juris. 

Mi^-s—Palotta \ Ja<k6on Light & 
Traction Co, 64 So 938, 107 Miss 
61 

City streets sec the CJS title Mu¬ 
nicipal C’orporations ? 1770, also 
44 CJ p 1048 note 7-p 1053 note 
2 

31. Idaho —Crossler v Saffway 

Stores. 6 P2d 161, 154. 51 Idaho 
413, citing Corptui Juris. 

29 CJ p 650 note 98 

32. Soad olosed to public travel 

Wis—Petersen v Jansen, 296 NW 
30, 236 Wi3 292. 

33 Colo—Parrish v Smith, 78 P 2d 
629, 102 Colo 260, followed in Par¬ 
rish V Fey. 78 P 2d 633, 102 Colo 
258 

34l Shoulder of road 

The hardened surface of a highway 
is the portion intended for travel and 
the dirt shoulder l.s intended for 
emergency use only, and is not a part 
of the highway intended foi ordinary 
travel, as respects meaning of “trav¬ 
eled portion of highway” as used in 
rules of the road statute—Mlnacci v 
Logudice, 11 A 2d 364, 126 Conn 345 


—Mvlnar v A H MerrJman & Sons, 
Inc, 169 A 658, 114 Conn 617— 

Kurlz V Morse Oil Co, 158 A 906, 
114 Conn 336 

35. Conn—Eckert v. Levinson, 99 A 
699, 91 Conn 338 

36* Ala—Morrison v. Claik, 72 So 
305, 196 Ala 670 
29 C J. p 650 note 2. 

37. Ala—Morrison v Clark, supra 
29 C J p 650 note 2. 

38. Ill—Fahrncy v O'Donnell, 107 
III App 60S 

39. Nil—Graves v Shat tuck, 35 N 
H 257, 69 AmD 636 

40. Mass—Broult V Hanson, 32 N 
E. 900. 158 Mass 17. 

41. Iowa—Hubbard v Bailholo- 
mew, 144 NW 13, 103 Iowa 58, 49 
L H A.N S , 443 

Wash —Marion v Pickrell, 191 P 
1101, 112 Wash 117 
29 C J p 650 note 7. 

42. Ky—Payne v. Nelson, 16 Ky 
L 239 

NY—Dudley v. Bolles, 24 Wend 
465 

29 C J p 650 note 8 
Rights and duties of horseman meet¬ 
ing other horseman or vehicle see 
infra § 237 c 

43. Ind —Apperson v Lazro, 87 N 
E 97, 44 Ind App 186, petition 
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overruled 88 NE 99. 44 Ind App 
186 

29 CJ p 650 note 10 
Care retiuired generally between ve¬ 
hicles and pedestrians see infra 
241 

44. NY—Savage v Gerstner, 56 N 
YS 306, 36 AppDiv 220 

29 rj p 650 note 12 

45. Pa—Beach v I'armeter, 23 Pa 
196 

t^are requiied as between vehicles 
and pedestiians sec infra § 241 
46b PUt —Florida Motor Lines v 
Ward. 137 So 163, 102 Fla 1105 

47. Fla--Walker v Smith. 161 So 
551, 119 Flo. 430-—Florida Motoi 
Lines V Ward, 137 So 163, 102 
Fla 1105 

Or—Srhas&en v Columbia Gorge 
Motor (’’ocich System, 270 P. 630, 
126 Or 363 

PedeBtriann have right to rely on 
presumption that drivers of vehitles 
will observe the law of the road 
Mass—Foster v Curtis, 99 N E 961, 
213 Mass 79. 42 L R A ,N S , 1188, 
AnnCas 1913E 1116 
Mo—Collins V I^eahy, App, 102 S 
W 2d 801. 806, citing Coxpus Juris. 
Tenn—Foreman v. Ozment, 6 Tenn 
App 636 

48. Fla—Walker v Smith, 161 So 
661, 119 Fla. 430. 
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turn to the right, and to act on such assumption/*^ 
until it appears, or reasonably should appear, to the 
contrary,in which case he must exercise due care 
and take reasonable precautions to avoid a colli¬ 
sion So also a driver of a vehicle having the 
right of way at a highway intersection may assume 
that drivers of other vehicles about to enter the 
highway will obey the law,52 contrary ap¬ 

pears or should appear to a reasonable man in his 
position 

e. Effect of Violation 

Unjustified failure to observe the law of the road 
may constitute negligence with resulting liability for In¬ 
juries proximately caused thereby 

Tt has been held that one who fails to observe the 
law of the road cannot, in the absence of special 
circumstances discussed infra subdivision f of this 
section, escape liability for injury caused thereby 
to the other, or recover in case he himself is in¬ 
jured,-'*'* even though he had no time to turn out 
after discovering ihe other 1'he person at fault 
IS liable for injury sustained by the other, even 
though no actu.il collision between the vehicles oc¬ 
curs 

In some jnnsdiclioiis the fact that one of the 
meeting lta\cle!s is on the verong side of the road 
or fails to tuin to the right does not show that he 
was negligent, as a matter of law, and is not con¬ 
clusive of contributory negligence on his part pre- 
\cnting reco\eT3 against the othei,^*'^ although, as 
St. lied infra § 246 c (1), it raises a piesuinjition of 
negligence In others, if no ovei ruling necessity 
for noncemiiiliance with the law of the road apjiears, 
It IS assumed that the one f.tiling to comply was 
negligent,and that such negligence was the pro\ 
imate cause of the in)ury suffered-'*'’ 


One may not be liable even though he drove to the 
left,®® or failed to yield one half e>f the road, as re¬ 
quired by statute,®^ if that was not the proximate 
cause of the accident. On the other hand, one may 
recover, although he drove to the left, if his act was 
not the proximate cause of the injury,®2 and even 
though defendant was on the wrong side of the road 
plaintiff cannot recover if he failed to use ordinary 
care, and the injury was proximately caused by his 
own negligence ®^ 

Persons liable Although the statute limits the 
ifsponsihilily in damages to the person who is actu¬ 
ally guilty of the offense of failing to drive to the 
right,this does not prevent an action based on 
the common-law^ liability against the master of the 
(Inver for negligence ®-'* 

Overtaking and passing vehicle A violation of a 
rule oi the road requiring a vehicle overtaking an¬ 
other to pass on the right or left of the vehicle in 
front has been held not to be conclii^n e evidence of 
negligence,®® since, as discussed infia subdivision f 
of this section, circumstances may justify a passing 
on the wrong side 

f Justification for Violation of Rule 

Special circumstances or the requirement of due 
care may justify a violation of a rule of the road 

Since rules of the road, even when statutory, are 
unde^rlaid by the general rules of oidinary care,®"^ 
due care may require one to violate ir.iffic rules if 
necessary to avoid injur> to another who may be 
violating such Tides provided in so doing be does 
not injure any other who may be traveling where 
be has a right to b(_ 

Vehicles niectnic/ on hiqhieay Notwithstanding 
the law of the road, special circumstances may jiisti- 


49. Fla—Wulkor v Smith, supra 
Vt —Dumont \ e^ruiriK, 110 A 070, 

99 Vt JOS 

Wash—Thomson \ Sthiiber, 2 T’ 
2(1 Ofil G()(). 11.4 Wa'^h 177, citinfi 

Corpus Juris. 

WVa—T>atks v Tillis, Jf>4 SK 797, 
79S, 112 W Va 295, oitlnjc Corpus 
Juris. 

20 (.'J p C51 note 28 

50. Vt—Diimonl \ Cromie, 130 A 
(»70, 00 Vt 208 

51. Wash - Thomson v St hirber, 2 
2d f.04, 164 Wash 177 

WVa—Parks v Tillls, 164 SE 797. 
112 WVa 295 

52. Nob—Klaus v Soloman Valiev 
Sta^e Lines Co. 264 NW 747, 130 
Neb 325 

53. Neb —Klaus v Soloman Valley 
StaRe Lines Co, supra 

64 Vt—Dumont v Cromie, 130 A 
079, 99 Vt 208 

40 C J S.—17 


Wash—Pen.son v Anddson, 2J1 
1061 120 Wash 10 

JO C J p 652 note 30 

55. N ^ - Siinnionson v Slellenmerf 
1 Kdm Sel (\is 191 

56. Mo—Kov V North Kansas Citv 
1», V Co. App, 226 SW 965 

20 <’J p 652 not*- 12 

57. Okl —Tulsa Ire Co v Wilkes, 
151 P 1160. 54 Okl 519 

29 C J p 652 nott 13 

58. Tenn —Elkin Motor Co v Hag:- 
land, 6 Term App 166 

59. Tenn —Elkin Motor Co v Ras:- 
Icind, supia 

60 Cal —Ilaffenah v Ridwell, 189 P 
709, 4G Cal App 556 

29 C J p 652 note 35 

61. Iowa—Needy v Littlejohn, 115 
NW 483, 137 lowra 704 

6^ Iowa—Riepe v ElLin{?, 56 N 
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W 2S5 S9 Iowa 82, 48 Am S It 356, 
26 I. U A 769 

29 CJ p 652 note 37 

63. NY—Ht'tlernan v ?lHrht*r, 55 
N Y S 4JX, 36 App Div 163 

20 C J p 652 note 38 

64. Mass—(loodhue v Dix, 2 Cray 
181 

29 C I p 65t note 39 

65 Mass—Revnolds v Hani.ihan, 
100 Mass 311 

66. Mass—Smith v ('’onwa>, 121 

Mass 216 

Wash—Harllt^v v La.saUr, 165 P. 
106, 96 Wash 407 

67. Minn—Dlson v l^uluth, MIR 
Rv Co, 5 N W 2d 402, 213 Minn 
106 

Care required in use ol load see in¬ 
fra 240-245 

68. SC'*—Sims V Eleazer, 106 SE 
854, 116 SC 41. 
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fy, or even require, a vehicle meeting another to 
turn to the left,*® as where the right side is ob¬ 
structed or is otherwise not in proper condition for 
safe passage,*^® and the roadway is of sufficient 
width to permit use of the left-hand side without 
danger to others,although it has been held that 
the mere roughness of the right side of the road is 
no excuse for failing to turn out Some authori¬ 
ties have held, however, that, where it is imprac¬ 
ticable to turn to the right, a traveler may hold his 
position, but is not justified in turning to the left 
in violation of the statute 

One compelled to turn to the left in order to avoid 
a collision, because of another’s violation of the law 
of the road, is not negligent On the contrary, a 
driver is negligent if he keeps to the right of the 
road when he could avoid an accident by turning 
to the left In turning to the left, however, the 
driver must exercise due care as regards others us¬ 
ing the highway in the immediate vicinity 

One driving on the wrong suit of the road is not 
justified in crossing to his ])ropci side, if this is al¬ 
ready occupied by another vehicle, merely in order 
to assert the rule of the road and a driver who is 
injured by a horse ridden recklessly toward him may 
be guilty of contributory negligence in crossing over 
to the proper side of the road 

Where a collision would not have occurred had 
not plaintiff turned to the left, he cannot lecover 
because of his mistaken belief that defendant was 
not going to turn out 


Overtaking and parsing vehicle. Special circum¬ 
stances may j'ustify a vehicle overtaking another to 
violate the rule as to the side on which the over¬ 
taking vehicle must pass.*® 

§ 237. - Meeting 

a Keciung or turning to right generally 
b Meeting at crossroads or intersections 
c Horseman or light vehicle passing 
heavier vehicle 

a. Keeping or Turning to Bight Generally 

The law of the road requires vehicles meeting on a 
highway to turn to the right, the rule frequently being 
embodied in statutes 

While in England*^ the law of the road requires 
vehicles on meeting to turn to the left, the general 
rule in the United States is that in such case each 
shall turn to the right,*" and there is generally a 
statutory provision to this effect requiring each ve¬ 
hicle to turn to the right of the other, or to the 
right of the center line of thi highw^ay or of the 
traveled part thereof A statute providing that the 
vehicle shall go to the right of the “centre of the 
road” has beeui construed to mean the center of the 
w'orked part thereof,and the s.ime meaning has 
been given to the words “center of traveled part” 
in this connection It has been held that, where 
the worked part is hidden by snow, and the traveled 
and beaten path is on one side of the center of the 
worked part, the center of such beaten i)ath is the 
line to be regarded ** So, where tin traveled track 
of a road is to one side of the center, it is not neg- 


69. La—I’ottor v (Hassell, S3 So 

SOS, 146 La 687 

20 C* I p 651 note 58 
CoxL^rested trafllc no excuse 

Hulcs of tht road applicable to 
normal traffic conditions arc not 
abiogatcd b\ reason of conjiTcsted 

tiafflc or unusual crowds, in absem f 
of proof of presence of police officers 
direiting: such thansf*—Warwick v 

niHikney, 261 NW 310, 272 Midi 

231 

Requirements of rules of road see 
infra ^ 237 

Turning to b ft in oidei to stop on 
that side of road see infra 239 

70. Miss —Publu St 1 vice Corpora¬ 
tion V Wyatts 150 So 192 194, 168 
Mias 235, citing Corpus Juris. 

29 C J p 653 note 59 

71. (^al —Ravniond v Hill, 143 T 
743, 168 Cal 473 

72. NY—Earing v Lansingh, 7 
Wend 185 

73. Idaho—Cuppb‘s Meri'antile Co 
V Row. 189 1‘ 48. 32 Idaho 774 

74- La—Potter \ Glassell, 83 So 
898. 146 La. 687. 


75 . Wis—Neanow v XJttech 1 N 
W 221, 46 Wis 681—O’Malley v 
Dorn, 7 Wis 236. 73 Am D 403 

29 C J p 664 note 63 

76 Miss—Piiblu Service Corpora¬ 
tion V Watts, 160 So 192, 168 Miss 
235 

77. Mich—Tvlcr v Nelson, 66 N W 
671, 109 Mich 37 

NH—Brooks v Hart, 14 N H 307 

78 NY—Tompkins v Barnes 130 
NYS 320, 145 App Div 637 

79 . Wash—Llovd v Calhoun 143 
P 468. 82 Wash 36, rehear inK 139 
P 231, 78 Wash 438 

80 . Pa—Wright v Mitchell, 97 A 
478, 262 T’a 325 

29 CJ p 654 note 74 

Side on ^^hlch vehicle must pass see 
infra ^ 238 

81 . La—Sihick v Jcnevein, 82 So 
360, 145 l.a 333 

29 C J p 65(» note 14 

82 . Ga—Eubanks v Mullis, 181 S 
E 604, 605 61 Ga App 728, citing 
Corpus Juris. 

29 C J p 650 note 16. 
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ElTet t of violation of rule set supra 
236 e 

83 Conn—Kurtz v Morse Oil Co. 
158 A 906 114 Conn 336 

(ra —J!]ub.ink.s v Mullis, 181 SE 604, 
51 Ga App 728 

Tenn —Elkin Motor Co v Ragland, 
6 Tenn App 166 

Vt —Dumont \ Cronne, 1.30 A 679, 
99 Vt 208 

29 C I p 650 note 17 
Road closed for repair 

Statute rtiiuiiing one to turn to 
right of center when meeting ve¬ 
hicle was held inapplicable, whi'ie 
h.ilf of road wa.s tlostd i>e(aust of 
iiridgt repairs—Hoen \ Haines, 154 
A 129, 85 N H 36 

84 NY —Earing v Lansingh, 7 
Wend 185 

85. R1—Winter v Harris, 49 A. 
398. 23 R I 47, 64 LRA 643 

29 C J p 651 note 19 

86 . Mass—Commonwealth v Allen, 
11 Mete 403-'Jaquith v Richard¬ 
son, 8 Mete 213 

N Y —Smith V Dygcrt, 12 Barb 613 



40 C.J.S, 


HIGHWAYS 


§ 237 


ligence as a master of law to drive therein even 
though It be to the left side of the road taken in 
its entirety.*^ 

While, as stated infra § 247, it has been held that 
the fact that sufficient room was left for others to 
pass IS no defense to a criminal prosecution for fail¬ 
ing to comply with the statutory requirement to keep 
to the right of the center of the road, it is generally 
held that one need not go to the extreme right of 
the part of the road which is practicable for tiavel, 
but IS bound to leave merely sufficient room for the 
other vehicle 

The law of the road does not, however, require a 
traveler to keep to the right or right of center at 
all times but applies only to the meeting and passing 
of traffic,one having the right in the absence of 
statute or traffic regulations to travel on any part of 
the road if there are no other travelers having the 
occasion or desire to pass It has been held, 
however, that one driving on the wrong side of the 
road must exercise more care and keep a better 
lookout than would be necessary on the proper 
side,^^^ and this applies to a person driving cattle 
along the highway ^2 

4t night It has been held that, in driving at 
night, the rule to keep to the right of the road 
should be strictly adhered to as being the only mode 
of avoiding an accident ^2 It has, on the other 


hand, also been held that one is not bound to travel 
on the right side of the road merely because it is 
dark 

What part of a highway one conducting an animal 
thereon at night should use depends on the circum¬ 
stances 

Pedestrians Statutes in some jurisdictions have 
modified the usual rule about keeping to the right 
and require pedestrians to travel on the left side of 
the highway 

b. Meeting at Crossroads or Intersections 

Subject to the requirement that due care be exer¬ 
cised at all times, one of two or more travelers approach¬ 
ing a highway intersection on different roads first to 
reach the intersection has the right of way If they 
reach the intersection at about the same time, the 
traveler approaching from the right usually has the 
right of way 

The requirement of turning to the right does not 
usually apply to travelers approaching each other at 
right angles at the intersection of two roads, al¬ 
though the contrary is the rule in some jurisdic¬ 
tions The 1 ights of travelers so meeting are cor¬ 
relative,^^ each being required to use due carc,^ 
and appioaching at speed a turn without ability to 
see up the crossroad is commonly negligence 2 

In the absence of, or subiect to, statutory provi- 
sions,3 flue care geneially requires that the trav- 


87. Minn —Keane v Uutner, 1 1 N 
W 571, 150 Minn 90 

88. Mich —Uuxton v Ainsworth, 101 
JSrw 817, 138 Mieh 532. 6 Ann 
Cas 146 

20 C J p 651 note 22 

89. (la — Kuhanks v Mullis, 181 S 

K (.04 51 (Ja App 728 

S(’ V Rhen, 117 SK 303. 

1J4 S 57-- Sims v KJ»'aZ(r, 1(»6 
S K 851 nose 44 

29 C J p 651 note 23. 

Justifh »ition foT violation of rule see 
supra 236 f 

90- Neb—Klaus v Soloman Vcille> 
Stai^e I-.jnc>s (’o , 264 IS W 747, 

130 Neb 525 

29 C I p (.51 note 23 

91. Neb—Hackttt v Alamito Sani¬ 
tary Vain Co, 133 NW 227, 90 
Ntb 200, 41 L R A ,N S , 337, Ann 
Cas 1913A 820 

20 C J p 651 note 24 

92. Conn —Andrews v Dougherty, 
112 A 700, 96 Conn 40 

93. Del—Shorklev v Shepherd, 32 
A 173, 14 Del 270 

III—Angell V Lewis, 39 A 521, 20 
RI 391. 78 Am SR 881 

29 CJ p 651 note 26 

Me.—Dunham v. Rackliff, 71 Me 
346. 


95 Mo—Yerper v Smith, 80 SW 
2d 66 338 Mo 14(1 

96. Pashlner bicycle 

A pel son pushinp a bicvcle is a 
'‘pedeslrian” within tin meaninp of 
statute requuin.p p<*destrians at 
night to lra\el along the left side of 
a highway, and on meeting an on¬ 
coming vrhbl<‘ to step olf the travel¬ 
ed portion thereof—Penson v An- 
deison, 223 V 1063 129 Wash 19 

97. Iowa—Wcigner v Klostei, 175 
N W 840, 188 Iowa 174 

20 CJ p 653 note 47 

98. Iiid—Reitz v Hodgkins 112 N 
E 386, 185 Ind 163—P W (^.i.k 
Rrewing Co \ Hall, 52 NE 1002, 
22 Ind App 656 

99. Ill—Hilton v Isernan, 212 Ill 
App 255 

1. Iowa—Wagner v Klosti r, 175 N 
W 8 40, 188 Iowa 171 

29 CJ p 663 note 50 

2. HI —Nelson v Tlraman, 47 A 
606, 22 R I 283 

29 CJ p 653 note 51 
Care rcquiied of drivers of vehicles 
generally see infra 240 

3. Pa—Weber v (Ireenebaum, 113 
A 413, 270 Pa 382 

29 C J p 653 note 52. 
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Favored or nonfavored hlarhways 

(1) Pride? some statutes, right of 
wav privileges on artt rial highway 
are same as on nonfavored stre»»ts, 
t x( f pt as modified by .stop retiuire- 
ment—McCulley v Anderson, 227 N 
W 321, 119 Nob 105 

(2) Under othor statutes vehicles 
on favoied roads are given the right 
of wav ov t r vehicles on intersec ting 
liighwsavs nonfavored—Maxwell v 
KIrkpatrak. 116 S W 2d 340. 22 Tenn 
ApT> 21 

(3) Under the statute, a highway 
wa^s held not to bet onie a favt.rod or 
prefeiTed highway until signs notify¬ 
ing dii\ers of vehicles to come to a 
full stop before entering or crossing 
have been erected at the highway’s 
intc'iS('c tions with other highways — 
Maxwell V Kirkpatrick, supra 

(1) The fact that a highway c*on- 
ncctid county seats and was a much- 
traveled highway did not constitute 
sufh highway a “favored highway" 
within the statute delegating to the 
highway department and local au¬ 
thorities power to designate, as fa¬ 
vored high wavs, slate or main-trav- 
fled or through highways—Maxwell 
V Kirkpatrick, supra 

(5) A new road which was not put 
into service as a part of highway 
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cicr first reaching: the crossing be given the oppor¬ 
tunity to clear it,^ and a traveler on a public road 
has the same right of way over one coming out of 
a private way.^ The statutes and other governmen¬ 
tal regulations frequently provide that when vehi¬ 
cles approach an intersection at about the same 
time, the vehicle approaching from the right shall 
have the right of way ® Other regulations give the 
right of way to vehicles traveling in easterly or 
westerly directions over those proceeding north and 
stiuth when they meet at an intersection^ 


The right of way given to one vehicle over an¬ 
other by regulations or law of the road docs not re¬ 
lieve the drivers from the duty to use reasonable 
care at all times to avoid injury to others ® 

Turning corner. It has been held that one turn¬ 
ing a corner should keep away from the left curb ® 

Some statutes require a vehicle turning to th( left 
at a highway intersection to keep to the riglit of 
the intersection of the centers of the highwavs.^^^ 

Effect of traffic signals or lights Where traffic 


system and was only used locaJly 
and more or less pormissively was 
not an "arterial highway," especial^ 
whore sign on new road warned trav¬ 
elers of crossroad and there was no 
sign on crossroad calling attention 
to intersection with new road — 
Staatz V Tucker, 71 P 2d 401. 191 
Wash 404 

(6) Under some statutes the right 
of way at intorHoction of two ar¬ 
terial highways is determined b\ 
county supcivisois. by erection of 
signs—Aronds v Do Bruyn, 3C2 N 
W 24'), 217 Iowa 020 

(7) In absence of any signs at in¬ 
tersection of county trunk roads, the 
general statute relating to preferencr 
at intersecting points would apply — 
Rogers v Jefferson, 275 N VV 874 
224 Iowa 324 

(8) Howeyer, where signs erofted 
on (ounty trunk roads by county 
hoard of supervisors < on filet with 
general statute lelating to pi efenmee 
at intersections, such signs govern 
—Rogers v Jefferson, supra 

Ci) Regardless of sup»^riority of 
Intersecting roads, stop sign estab¬ 
lished by authority, is imperative — 
Shoniker v Knglish, 236 N W StJO, 
254 Mich 76 

(10) Thereunder, traffic on arterial 
highways has right of WMy ov^er traf¬ 
fic on local county roads at intersec¬ 
tions therewith—Areiids v De 
Rruyn, supia 

(11) At intirsoftion of arterial and 
local county road, traffif on local 
county road shall stop or prot eod 
cautiouslv as county supervisors 
mav determine—Aiends v De Biuyn, 
supra 

4. Wash—Hull v Crescent Mfg 
Co 18(i P 122, 100 Wash 129 

20 CJ p 053 note 63 

5. L,a—Neddam I^umber Co v Bak¬ 
er, 6 Da App 229 

Puerto Ri< o — Castle v ZoriJla, 8 
I'uerto Rko I'^’etl 491 

6 . Iowa—Dikel v Mathers, 238 N 
W (.15 213 Towa (.15 

I'a—Wt b< T V Cii eimebaum, 113 A 
41 1, 270 Pa 3S2 
What oonstltutes Intersection 

(1) Intorseaion of two highways 


within statute giving right of wav 
to vehicle approaching from right 
-when two vehicles approach inter¬ 
section at approximately the same 
lime means the space common to 
both highways —Mathis v B/dula, 
188 A 2t)4, 122 Conn 202—Rohde v 
Nock, 126 A 335. 101 Conn 430— 
Neuman v Apter, 112 A 350, 95 

Conn 696, 21 ADR 970 

(2) In determining the space with¬ 
in an "intersection," regard must be 
had to the course whu h treflli pass¬ 
ing in the various directions through 
it mav' normally be expected to tak« 
—Beck V Sosnowitz, 7 A 2d 380, 125 
(\)nn 553—Mathis v Bzdula, supra 

(3) When the hirhwavs run sub- 
I slantiallv at right angles to en( h 
I (>lhor and thtir bounds are straight 

lines, the intersection is the spric c 
included within the lines of both fx- 
t(‘nd(d to cross tnch other—Mstbis 
v Bzdula, supra—Rohde v Not k su¬ 
pra-- Bettilyon v C K .Smith &. Son, 
112 A 649, 96 Conn 16 

(4) A t bar go that edges of paved 
portion of highway will he eonsid- 
ert'd as limits of intt*rse< I mn whtr- 
( ver such limits arc toiricident with 
boundaries of highway, rathi‘r than 
any other part of highway such as 
the shoulders or grass portions, if 
anv, was a proper reference as to 
wdiat constituted ‘portion of high¬ 
ways inttmdcd fc»i normal tray cl," 
and, bv qualifuatlon excluding any 
pait of highway*^ at intersection in 
iiuestion where •■houldtr to grass 
abutted, a<curatelv cb fined limits of 
intersection’s area, where edge of the 
paved road and of the highw'ay wen 
coincidental—Beck v Sosnowitz, su¬ 
pra, 

(5) A charge which defined the 
"line of an intersection" as a straight 
line suhslHiitiallv at riglit angles to 
the hounds of the highw^ay at a 
point where, to the reasonable per¬ 
ception of a driver, the highway 
starts to widen as the' result of the 
outcurving of Us hounds to form the 
junction, yyas proper—Beck v Sos¬ 
nowitz, supra 

(6) Where highways Intersected in 
general shape of Y hut W'lth all of 
highway bounds curved and with 
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point of intersection enlarged and 
containing at its center a circular 
area not open to traffic, beginning of 
intersection of highway constituting 
right ur>per arm of Y with highway 
constituting base of Y wa.s a line 
commencing at point on bottom side 
of circ'umfc rciicc of ciicular area sub¬ 
stantially opposite entrance of high¬ 
way constituting base of Y into intei- 
seclion and running in a generally 
downward diicstion in a curve along 
right edge* of that couisc w^hic h ve¬ 
hicles proceeding up along base of 
Y to left arm might noimallv he 
expected to t<ike until line met high¬ 
way hound,irv on right—Mathis v 
Bzdula, supra 

(7) Where two roads intersected 
in shaix* of a Y with triangular area 
in center not open to traffic the iri- 
ringulnr are'.i in cffcet treated three 
separate highways—Beck v Sosno- 
w It/-, supr i 

7. Kv—Miller v 'Weedt, 217 S AV 
904 1S6 Kv 552 

Xiocal regulation without extrater¬ 
ritorial effect 

Kv—MiDii V AVeck 217 S AV 904 
186 Ky 552 

8 . IJ S — Snide'r v Sand Springs Ry 
("o , rv \ Okl , 62 V 2d 635 

Wis—Dav v Paulv, 202 NW 363, 
ISf. Wis 1S9 
20 C T p r,53 note 56 
9- N ^ - Henning y Rothschild, 68 
N y S 810, 34 Misc 773 
F'.i - V \merlcai' Tfioduct Co, 

45 A 03 1 105 Pa 1«0, 78 Am S R 

806, 49 D H A 764 
10. Wliat constitutee 

(1) Ibicler statute rec|ulring ve¬ 
hicle at an intersection to kec*p to 
the right of the* inter--ec I ion of the* 
ccnlc'Ts of the highways when turn¬ 
ing to the* left, where c*och of two 
mtersi*cting highways has parallel 
‘ Ides and so Is of uniform width, the 
point of "intersection of tht*ir cen¬ 
ters" is the place whc*re the inidlinc* 
of one drawn paialb*! to Us sidt*s 
crosses the similarly drawn midlirie 
of the other—l^oeker v Roberts, 12 
A 2d 541, 126 Conn 478 

(2) In the ca^e of a dirt road 
I where there is nothing in the nature 
i of Its construction oi suiface to in- 
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at an intersection is controlled by traffic sigtials or 
lights, travelers must obey such signals or lights, 
and may assume that others will likewise obey them, 
but due care under the circumstances must never¬ 
theless he excrcised.li 

c. Horseman or Light Vehicle Passing Heavier 
Vehicle 

Generally horsemen and light vehicles are under a 
duty to avoid heavier vehicles 

It IS a customary rule for horsemcni2 to avoid 
\ chicles, and for lit,^ht vehicles to avoid heavier 
vehicles l^ This rule applies to bicycles,l"* but a 
hicych need not avoid an ordinary team under a 
statute providing that light vehicles must give way 
to heavily laden wagons 

On the other hand it is the duty of heavy vehi¬ 
cles to keep well to one side to allow lighter vehi¬ 
cles to pass, and failure to do so wull render the 
former liable for accidents directly attributable 
thereto When it is difficult or unsafe for the 
heavier vehicle to turn to the right it should stop 
and wait a reasonable time for the lighlei vehicle 
to [»ass 

§ 238 - Overtaking and Passing 

Oidmanly in the absence of a statute prescribing the 
side on which a vehicle overtaking another may pass, the 
overtaking vehicle may pass pn either side of the vehicle 
overtaken Due care must be exercised by a vehicle in so 
passing 

If two persons in separate vehicles are traveling 

flKate that othei than Us entiir,v 
width is upon to travel, the edges of 
th(> woiki'd road constitute the 
liouiids of the highway” which arc 
to In ip^ardcd in dcttrmininR what 
Is the “ccriic i" of sufh hij;hwny at 
an intersection, siruc such edges are 
signirKant of the limits oJ normal 
tourse of travel therton—Decker v 
ilolit rts, supra 

(D In the case of a hard-surface 
road, the edges of the hardened sur- 
fue constitiitt the “bounds of the 
highway” in so lai as Ihcse are of 
signiliccince in determining “(enter" 
of such highway at an intersection 
since It IS the hardened surface 
which Is intended for lra\cl and the 
dirt shouldei is for < mergenc\ use 
onlj —Dec'kc'r v Roberts, supra 

11. NY— Folc'V V State 41 NYS 
2d 2.56, 265 App Div 682, revers¬ 
ing 30 N Y S 2d 998. 177 Misc 443 
Statute not a command 

Statute rc'spec'ting traffic signal 
lights and pro\ Iding that red shall 
mean that traflic shall stop and re¬ 
main standing and that green shall 
mean that traffic shall move cannot 
he interpreted as a command—Foley 


in the same direction, neither is compelled to travel 
behind the other, nor has cither the exclusive right 
to precede the other, and the rear traveler may pass 
to the front wdicn he can do so with safety In 
the absence of any statute to the contrary, the over¬ 
taking vehicle may as a rule pass the preceding one 
on either side In some jurisdictions, however, 
the ovcitaking vehicle is required by statute to pass 
to the left,2® and in other jurisdictions to the 
right,of the one ahead of it Even in the ab¬ 
sence of statute It has been held in some jurisdic¬ 
tions that the kiw of the road requires an overtak¬ 
ing vehicle to pass on the left 22 

The overtaking vehicle must use proper caution 
in passing, 23 and in keeping a safe distance behind 
when not passing ,2 1 and the fact that the law re- 
fjuircs a driver to pass the preceding vehicle on 
the left does not relieve him from the duty to watch 
for vehicles coming from the opjiosite direction 25 
if, as the result of an attempt to pass, injury re¬ 
sults, without fault on the part of the driver of the 
vehicle in front, the latter may recover if he did 
not contribute to the injury ,26 and this is the case, 
.ilthoiigh the team in advance wms standing still 27 
The question of ordinary care \arics with the 
width of the highway practicalde for travel, the 
season of the year, and other circnmslaiiccs 26 

Requirements as to leadinq vehicle In some ju¬ 
risdictions the statute requires the leading team to 
move to the right so as to allow a following vehi¬ 
cle to pass on the lcft,2^^ although generally the 

21 . Wash—Hartley v Lasatcr, 166 
P 106, 96 Wash 407 

22. C.^1 —Ha^mo^d v Hill, 143 P 
713. 168 Pal 473 

La - Avegno v Hart, 25 TaiAnn 235, 
Am II 13 1 

p 651 note 75 

Kv- Cook V CJillc-’pie, 82 SW 
Jd M7 348, 259 Ky 281. citing 

Corpus Juris. 

p 654 note 76 

(’lie requirc^d of drivers of vehicles 
geiu rally sec infra 240-245 

24 Mass—Adams v Swift, 52 N E 
106S, 172 Mass 521 
29 Cl p 651 note 77 

25. N J —Smith v Rarnard, 81 A 
714 82 N J Law 468 

26. Del—Me Lane v Sharpe, 2 Del 
181 

29 C I p 651 note 79 

27. St^—Smonk v Marlin, 94 SE 
869, 108 S('’ 472 

29 CJ p 651 nott‘ 80 

28. NY—Burnham v Butler, 31 N 
Y 480 

29. Tenn —Young v Cowden, 40 S 
W 1088, 98 Tenn 577 

29 C J p 655 note 82 


Stale. 10 N V S 2d 998, 177 Misc 

113 revers«d on othei grounds 41 

N y S 2d 256. 265 App Div 682 

12. Tc X —Landa \ McDermott 16 
S W 802 

29 CJ p 653 note 41 

13. Conn —T^oltier \ Bradley, 34 A 
712, 67 Conn 42. 32 LRA 651 

29 CJ p 653 note 4 2 

14. Pa—Howland v Wanamakei, 7 
I’a 249, 20 Pa Co 621 

15. T*a—Foote v American I’roduc t 
Co, 45 A 9 54 195 I»a 190, 78 Am 
S R 806. 49 L U A 761 

16. Md—Standard Oil Co \ Hart¬ 
man, 62 A 805, 102 Md 563 

17. Me ~ Kennard v Burton, 25 Me 
39. 43 Am 1) 249 

18. Nil—Cliflord v Tyman, 61 N 
H 508 

Vt—Mochler v Shaftsbury, 46 Vt 
580, 14 AmR 634 

19. I*a —Wright v Mitchell, 97 A 
478, 252 I*a 325, 329 

29 CJ p 654 note 70 

20. Ark—Temple v Walker, 192 S 
W 200. 127 Aik 279. 

29 CJ p 6B4 note 71. 


13 

29 C J 
23. 

< 

29 C.I 
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leading team may travel anywhere it pleases,3® us¬ 
ing, however, due care.*^ 

A driver is bound to yield way enough for one 
behind him to pass when it is practicable, and he 
IS requested to do so, and when by keeping his place 
the one desiring to pass is prevented from so do¬ 
ing 32 However, he is not bound to turn out where 
there is room for the following vehicle to pass with¬ 
out way being given,33 or where it is impracticable 
to turn out, 34 or no request to pass is made 35 A 
driver is not bound either to turn aside or look be¬ 
hind him before stopping ,3® but if he suddenly 
slows up or stops, knowing that another is so close 
behind that such action will probably cause injury, 
and an injury in fact results, he is guilty of con¬ 
tributory negligence.37 

§ 239. - Turning Across Road 

One desiring to stop at premises on the ieft side of the 
road may do so, the ruie of keeping to the right not being 
appiicabie in such a case However, he must exercise 
due care in so turning across the road. 

The law requiring meeting vehicles to turn to the 
right does not apply to vehicles crossing from one 
side of the road to the othcr,33 and one desiring 
to stop at premises on the left side of the road mci> 
cross over to that side without violating such Iaw,3i> 
notwithstanding the statute requires vehicles to turn 
to the right on stopping.40 In such case the driver 


must use due care,4i if he has reason to believe 
that another is behind him or at his side,42 but he 
need not under all circumstances look behind him 
or sideways before crossing the strcet,43 or neces¬ 
sarily anticipate that a team is behind,44 or give 
a signal,4 5 and he may recover from another whose 
carelessness causes a collision 46 

It has been held that, where a vehicle traveling 
on the right side of the road meets another travel¬ 
ing on the same side, the latter must turn to the 
light notwithstanding he desires to keep to the left 
in order to turn conveniently into premises on the 
other side 47 

§ 240. Care Required in Use of Road 

a. In general 

b Statutory or other governmental reg¬ 
ulations 

a. In General 

Persons using the pubiic highways must exercise due 
care to avoid injury to others aiso using them 

The rights of persons using a highway for tiav- 
el arc mutual and coordinate, and it is the duty 
of each so to exercise his right of passage as not 
to cause injury to another having a like right 48 
To avoid such injury each one is under the obli¬ 
gation of exercising orcjinary or reasonable care,43 


30. Minn —Dunkelbeck v Meyer, 167 
NW 1034, 140 Minn 283 

29 C J p G55 note 83 

31. Wfmh—Abby v Wood, 86 P. 
058, 4J Wash 379 

29 CJ p 6r»5 note 84 

32. NY —Adolph v Central Park, 
North & East River R Co . 76 N 
Y 630, affirming 43 N Y Super 199, 
65 NY 554, reversing' 33 N Y 
Super 3 86—Burnham v. Butler, 31 
NY 480 

33. Iowa—Elenz v Conrad, 99 N 
W 138. 123 Iowa 522 

29 CJ p 055 note 86 

34. N Y —Adolph v Central Park, 
North & East River R Co , 76 N Y 
530, afflrnUng 43 N Y Super 199, 05 
NY 554, reversing 33 N Y Super 
186 

35. NY—Adolph v Central Park, 
North & East River R (^o , supra 

36 Iowa—Strever v Woodard, 141 
NW 931, 160 Iowa 332, 46 ERA, 
NS, G44 

37. Iowa—Strtver v Woodard, 168 
NW 604, 178 Iowa 30 

NY—Maas v Faiiser, 74 NYS 8G1 
36 Misc 813 

3& Minn—Lyford v Jacob Schmidt 
Brewing Co, 124 NW 831. 110 
Minn 158 

29 C.J. p 655 note 91. 


39. Tenn—Young v Cowden, 40 S 
W 1088, 98 Tenn 677 

29 C J. p 655 note 92 

40. Tenn —Young v Cowden, 40 S 
W 1088, 98 Tenn .577 

41. Ala —Overton v. Bush, 66 So 
852, 2 Ala App 623 

29 C J p 655 note 94 

Care required by drivers of vt‘hltlc& 
generally see infr.i 240-245 

42. Mass —Rand v Syms, 38 N E 
196, 162 Mass 163 

43 Ky —Cook v Gillespie, 82 S W 
2d 347, 348, 259 Ky 281, citing 
Ckirpns Juris. 

Mass—Rand v Syms, 38 N E 196, 
162 Mass 16.1 

44. Ky—Cook v Gillespie, 82 S W 
2d 347, 318, 259 Ky 281, citing 
Corpus Juris. 

29 CJ p 656 note 97 

45. US—Bierhach v Goodyear 
Ruhlier Co, C C Wis , 14 F 82G 

Kv—Cook V Gillespie, 82 S W 2d 
347, 348, 269 Ky 281, citing Cor¬ 
pus Juris 

46. NY—Northridge v Atlantic 
Ave R Co, 36 NYS 263, 15 Mlsc 
66—Dater v Fletchei, 35 NYS 
686, 14 Misc 288 

47. N Y —Heffernan v Barber, 55 N 
YS 418, 36 AppDiv 163. 
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43. Ala—Harbin v Moore, 175 So 
264, 234 Ala 266—Berry v Dan- 
nellv, 145 So 663, 226 Ala 151 
^T\z —Pearson & Uiekeison Contrac¬ 
tors V Harrington, 137 P 2d 381 
Md—Lashley v Dawson, 160 A 738, 
162 Md 549 

Mass—Coates v Bates, 164 NE 448 
265 Mass 444 

T’a—Lowers y Zukei, 157 A 339, 
102 Pa Super 581 

RI—Collette V I’ago, 114 A 136, 44 
RI 26. 18 ALR 74 
29 CJ p <»55 note 3 
Motor vehides see the CJS title 
Motor Vehules § 246, also 42 CJ 
P 877 notes 65-68 

49. Ala—Harbin y Moore, 175 So 
264, 234 Aid 266—Cooper y Agee, 
132 So 173, 222 Ala 334 
Kv —Short V Jtohinaon, 134 S W 2d 
594, 59b, 280 Ky 707, citing Corpus 
Juris. 

Md—Fotterall v Hllleary, 13 A 2d 
358, 178 Md 3.35—Taishley v Daw¬ 
son, 160 A 738, 162 Md 549 
Mont—Fulton v Chouteau County 
Farmers' Co, 37 P 2d 1026, 98 

Mont 4 8 

29 CJ p 655 note 4 
Traveler on highway “is under le¬ 
gal duty to use the care of an ordi¬ 
narily prudent man to avoid colli¬ 
sion with others exercising their law- 
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even as to one using: the highway iinlawfully,to 
anticipate or discover the presence of another on 
the highway,51 and not to injure him after his 
presence becomes known 52 

Although a traveler on a public highway assumes 
the risks incident to travel in a reasonable and law¬ 
ful manner,5^^ until he learns or should learn to the 
contrary,54 be may assume that others also having 
the use of such highways will observe the law,55 
and he has a right tt) expect due care to be exer¬ 
cised by others and lo rely on this in determining 
his own manner of using the road 56 Tn some ju- 
risdictu)ns a traveler properly using a highway is 
not bound to keep a lookout for others who may 
violate the law 57 Nevertheless the right to rely 
on the other’s due care must be exercised within 


reasonable limits ;58 and where two persons are 
driving on lines that visibly intersect, the general 
obligation of ordinary care becomes for each a defi¬ 
nite duty, and if, as they approach, their contiguity 
and movements suggest a probable or even possible 
collision, neither is entitled to act on the assump¬ 
tion that the other will give way 59 

The duty of drivers of vehicles not to drive reck¬ 
lessly but to use due care to prevent injury to oth¬ 
ers in the highway,®^ and to avoid collisions,®^ ex¬ 
tends to bicyclists,52 and to persons operating mo¬ 
tor vehicles, discussed in the C J S title Motor Ve¬ 
hicles §§ 247-249, also 42 C J p 878 note 69-p 884 
note 44, traction engines,or steam rollers ®4 

What constitutes due care depends on the cir¬ 
cumstances of each particular case®® and, as stat- 


ful rij;hts in use of highway ”—l^er- 

IV V Dannelly, 145 So (>63, 655, 225 
Ala 151 

Defined under common law 

(1) For “ordinary enre,” common 
law with 1 ('spect to travelers on 
hi^hwaxs, adopts ns its standard 
su<’h care as persons of common 
prudence ^ccncrallv exercise—Tom¬ 
linson V Clement Hros , 154 A 355, 
130 Me 180 

(2) One driving on public highway 
must exercise care of re*asonal)le and 
prudent man under like circumstanc¬ 
es to avoid injuring others—People 

V McMurchv. 228 N W 723, 240 

Mich 147 

Police oAcer in Uhir.t htghv^av 
must use same care as n'asonably 
prudent person —Heirne*r v Salisbury, 
142 A 740, 108 Conn 180 
Warning: of dangfer 

(1) One creating a situation on the 
highway which becomes a menace 
to traffle using highway in ordinary 
and customary manner is held to the 
strict responsihlllty of giving proper 
warning of danger involved—Hrous- 
sard V Krause Ar Manugan J^a App , 
18l> So 384 

(2) Duty of one engaged in law¬ 
ful occupation on highway lo on¬ 
looker see the CJ S title Negligence 
§ 61. also 45 C J p 840 note 73 

As between, pedeetrlans 

The law of negligence is applica¬ 
ble to situations such as vihere one 
pedestrian collides with another pe- 
destrMn—Bernstein v Western Un¬ 
ion Telegraph Co, 18 NTS 2d 856, 
174 Misc 74 

City streets see the CJS title Mu¬ 
nicipal Corporations §i| 1780-1786, 
also 44 C J p 1053 note 4-p 1061 
note 11 

Motoi vehicles see the CJS title 
Motor Vehicles SS 247-24 9, also 
42 CJ p 878 note 69-p 884 note 44 

SO. Fla—Atlantic Coast Line R Co 


V Weir, 58 So 641. 63 Fla 69. 41 
L R A ,N S . 307. Ann Cas 1914A 126 
29 CJ p 648 note 72 
51 Ala — Francis v Imperial Sani¬ 
tary Laundry & I>ry Cleaning Co , 
2 So 2d 388, 241 Ala 327 
"We know of no rule of law or 
logic which Justifies [trav¬ 

eler! m assuming that 
[public] highway is not occupied hv 
other vehicles or travelers “—Berry 

V Dannelly, 145 So 663, 665, 226 
Ala 151 

Duty to keep lookout 

The obligation to keep a lookout so 
as not to Injure others on public 
highways Is continuing, and no one 
has right to act as though he weie 
the only person then on or entitled 
to l)e thereon—Peaison & Dickerson 
Contractors v Harrington, Ariz, 137 

V 2d 381 

Right to assume absence of obstruc¬ 
tion in highway see infra ^ 268 

52. Ala—Francis v Imperial Sani¬ 
tary 1 .laundry & Dry Cleaning Co , 
2 So 2d 388, 241 Ala 327 

53. Miss—Teche Lines v Bateman, 
139 So 159, 162 Miss 404 

64. Iowa — Gookin v Guy W Baker 
& Son, 275 NW 418, 224 Iowa 967 
SC—Oakman v Ogilvie, 193 SE 
020. 185 S C 118 

55. Iowa—Gookin v Guy W Baker 
Son, 276 NW 418 224 Iowa 067 

Or—St haasen v Columbia Gorge Mo¬ 
tor Coach System, 270 P 630. 126 
Or 35 3 

56. Fla —Walker v Smith, 161 So 
551, 119 Fla 430—Florida Motor 
l.iines V Ward, 137 So 163, 102 Fla 
1105 

SC—Oakman v Ogilvie, 193 SB 920, 
185 SC 118 

W Va—Fielder v Service Cab Co, 11 
SE2d 116, 122 WVa 622. 

29 C J p 656 note 6 
Reliance on observance of law of 
the road see supra 8 236 d. 
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57. Or—S( hassen v Columbia 
Gorge Motoi Coach System, 270 P 
530, 126 Or 363 

58. Mas.s—Cnmrnins v Armstrong 
Transfer Express Co, 104 NE 457, 
217 Mass 155 

20 C J p 656 note 6 

59 . Ill —Campbell v Chicago City 
R Co, 212 Ill App 344 

60. Okl—Abbott v Dingus. 145 P 
365, 44 Okl 567 

29 C J p 655 note 8 

61. Ala—Berry v Dannelly, 146 So 
663, 226 Ala 151 

29 C J p 656 note 9 

62. RI —Pick V Thurston, 64 A. 
600 25 RI 36 

29 CJ p 656 note 10 

63. Md—Miller v Addison, 54 A 
067, 06 Md 731 

Mich—Macomher v Nichols, 34 
Mich 212, 22 Am R 622 
29 CJ p 656 note 12 

64; N Y —Kelh'v v New York State 
R Co, 100 NE 1115, 207 NY 342 

65. Md—Folterall v Ililleary, 13 A. 

2d 358, 178 Md 335 
Mich—People v McMurchy, 228 N. 

W 72J. 240 Mich 147 
Pa—Lowers v Zuker, 157 A. 339, 
102 I’a Super 581 
20 CJ p 656 note 14 
Acts constituting negligence 

(1) Dragging long chain behind 
wagon over which a horse tripped — 
Bueck \ Lindsay, 31 N W 768, 65 
Mich 105 

(2) Backing vehicle up against the 
sidewalk so as to knock down a 
structure thereon—Wolff Mfg Co v 
AVilson, 38 NE 694, 152 HI 9, 26 L 
R A 229 

(3) Running down boy on hand 
sled attached to wagon —Post v 
Olmsted, 66 NW 828, 47 Neb 893 

Diglits on vehicles 

Failure to display lights on horse- 
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cd infra § 247, is f^cncrally a question for the jury 
There IS no liability for the (.ffccts of an unavoid¬ 
able accident,^’® and plaintiff can recover when,®’^ 
and only v\hen,®^ defendant’s vvronj^ful act or nefj- 
hgence is the proximate cause of the injury 

luimpmcni A driver is in general negligent if 
he fails to have proper equipment,®^ but he is not 
bound to furnish aiijiliaiices which will render an 
accident imjiossible or to use the highest degrci of 
caic to m»ikc it safe, but only such care as a pci- 
son of ordinary prudence would exercise uikUi the 
circumstances d'hc breaking of the harness or 
vehicle does not necessarily show negligcn^c,’^^ nor 
does It, as stated infra § 426 c (1), raise any pre- 
sum])tion of negligence 

Lca(Unq animah Leading hoises in tlie high¬ 
way m.iy be done in such a negligent inannei as to 
render the owner lialile for accidt ntsIt is not 
negligence per se, how'e\er, to drne domestic ani- 
m.ds unhaltcied on the highwMy ^*1 

Tn the absence of a])plicable statute or regula¬ 
tion, whether one leaehng animals along the high¬ 
way at night should use lights depends on the cir¬ 
cumstances 74 

Soundness of Jkosc A driver is not reepiired to 
have a horse absolutely sound and free from de¬ 
fects, but only to use ordinaly care in this respect 7^ 

VcIiHlr nuchnq dnq Wheie one driving at «i 
moder.ite pate is confronted by a dog, he is not 


bound to stop or turn aside, but may assume that 
the dog will get out of the way 76 

Persons liable Responsibility for an accident 
falls on the jierson whose negligence caused it,77 
and all persons engaged in it are jointly liable 76 
\ person is luit liable for injinies Caused by the 
negligdice of his wifc,7^^ or son,^® in the absence 
of t vide net that the w/ife or son w.is acting under 
his dinction or with his knowledge or consent A 
town is ordinal ily not liable for the manner of use 
of a w^ay by travelers 

]\ec()vc}\ by 07inier of piopeity The ownei of 
a horse and vehicle injured on a highway by the 
negligence of another niav ri cover damages tlure- 
for, regardless of the person in charge of the piop- 
eity at the time 

Liahilify for injury to hiqhioay is considered su¬ 
pra § 228 

b. Statutory or Other Governmental Regula¬ 
tions 

Care required In use of highway is sometimes regu¬ 
lated by statute or other governmental regulation 

In Its exercise of power and (ontrol o\er the 
public ways, the state through the legislature may 
enact laws prtsciibing the siandaid of care re- 
(|uited, and governing the liability, of tra\clcrs on 
the highwMys, wheie the puriiose to be served is 
the safety of travekis generally on the mads ^3 
Under some of these statutes jieisons using the 


dniwn vihitli- i8 not noRlipfinr, in 
of stalulo nqumii^ JiKhts — 
l.aiifie \ IJidoll, 21U N V\ .^Sl, 20 1 
Iowa ]J')4 

66. D» 1 - lit ninum v ] »i oadw ali*i, 
los A 27 ; to L)( 1 472 

20 (” J I) 057 note* 34 

67. Iowa—lloMiiifiu V AVhitson, 175 
K VV S4‘> ISS Iowa 13S 

29 C" 1 p ()57 nolo 35 
Ruruu\a^s ,inci horses left nnhilchod 
see intm § 214 

68 . Me—Smilh v Fn m h, 21 A. 739, 
S,; Mo lOS. 23 Am Sit 701. 

2M C J p 657 iiott 30 
Fiif,lUtninK hoises see infra § 24 3 

69. Okl — \l)l)()tt V Dingus, 145 )’ 

305 14 Okl 507 

2‘) e^.J p 057 note 21 
TO. NY — Ihigi r V For 1>-second St 
& Oiand St Ferry K Oo , 51 N 
Y 197, anurrim^- 2M N V Super 2J7 
— UattaKliata v Hulihcdl, 27 N Y 
S 409, 7 Misc 10 5 
29 J p 657 note 2J 
71. NY—Unner v J''oi I v-set ond St 
& (3rand St Ferry 11 Co, 51 NY 
497 

78. NY—CYozior v Read, 41 NYS 
1110, 10 AppDlv. 626, 7b Hun 101, 


28 NAS oil— Crinnell v T.inIot, 
32 NYS 68 1, 85 ITun 85, uniimcd 
19 N 10 1097, 1 5,5 N Y 6 5 5 
(Uiio—I’u kens \ Difcker, 21 Ohio 
St 212, 8 AniK ,55 

73 HI—Fil/simmons v Snydtr, 181 
Ill App 70 

74 Mo V Smith, 89 S W 2d 

60, 3 is Mo J10 

Common-law rale 

In the .^])sen< e of an applicahh 
statute or KKulation, whclhii one 
dininp animals aloriK the hij,hwav 
al niKht should use lights is dclco- 
miTicd hy the common law —Vcr;,('r 
V Smith, supra 
Not neffligrence per se 
Ohio—Webster v I'olloc k, 1.5 Ohio 
App 102 

75. Tc'Tin —A^ounpr v Cowden, 10 S 
W loss 9S T« nn .577 

29 C J p 657 note* 10 

76. I’a - e^'Icmtni \ Adams I'iKpress 
Co , 43 I’a Super 25, 28 

Reason for inle 

“To drive to the right or left 
serves no useful purpose as the dog 
c an c hange his position more quick¬ 
ly than can the hoi sc Clement v 
Adams EApress Co, supra. 
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77. Conn —Camp v liogers 44 Conn 
291 

Ill-Couisen V Ely 37 HI 338 
Meer V (loddard, 4 0 Me 04 

78. Mass—Voshurgh v' Moak, 1 

("ush 453 18 Am D 613 

NY - Jluinham v lUit]« r, 31 NY 
480 

7D Mich--Ricci V Muellei, 2 NW 
23, 41 Mich 2J4 

80 Mith—Itiohl V liingeman, 3 N 
W 199, 41 Muh 711 

81. Me--Hivia v Hangor, 42 Me 

r, o‘) 

H —Hav \ Manchester, 40 N II 59, 
S S Am 1) 192 

82 Al.i -Mullins v Hernlc'y, 88 So 
811. 205 Ala 59 1 

83. Id.iho—J‘a<kard v O’Neil, 262 
P 881, 45 Idaho 427, 56 ALR 317 
Exolaalve preiogatlve 
It IS the eve lusive prerogative of 
legislative assemljlv to enact laws 
prc'scrihing the standard of care 
reciuired of tiavcdeis on publit high- 
Wrivs and the power cannot he dele¬ 
gated to commissions—Wright v 
J>es Moines Ry Co., 1 N.W.2d 259, 
231 Iowa 410. 
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highways are required to comply with the reason¬ 
able directions of traffic officers or with lawful 
traffic regulations or signals displayed on the high¬ 
ways That a regulation exists (Icaling with the 
use of the highways iindci specified conditions does 
not do away with the necessity for use of due care 
under the general rules of negligence, in addition 
to com])liancc with the regulation 

Effect of violation The authorities are not in 
accord on the question of the effect of a violation 
of a tiaffic statute rir regulation as negligence In 
some jurisdictions such a violation is considered to 
be merely (.videncc of negligence and not conclu¬ 
sive on such issue In others, the exercise of or¬ 
dinary care has been held to require observance of 
ngnlations governing the use of ihe road, a fail¬ 
ure lo com])ly therewith constituting negligence f)cr 
se,^'^ and if evidence of such violation is not dis¬ 


puted, it may constitute negligence as a matter of 
law.®^ Violation of statute or ordinance as consti¬ 
tuting negligence generally is considered in the C 
fS title Negligence § 19, also 45 C J p 714 note 
91-p 725 note 67 

§ 241. - Vehicles and Persons on Foot 

a In general 

b Pedestrians crossing highway 

a. In General 

*Pedestrians or other persons on foot using the high¬ 
ways must exercise due care to avoid accidents, while 
on the other hand, drivers or operators of vehicles must 
exercise due care not to injure persons on foot using 
the highways 

Alihrmgh pedestrians have no right of way over 
vehicles,except as otherwise provided by stat- 
ute,^^ they may walk on any part of the roafl,'*^! 


As to residents and nonresidents 
alike 

US—Ilt'SM V Pawloski Mas®; 47 S 
Cl f.J2. 271 US 352 71 U Kd lOMl 
Mont State ex yel Thonip«^on \ 
Distiiot Oourt of ]‘’'ouith luduial 
])ist in and for Missoula (Vmntv, 
M] P 2d 422 lOS Mont 362—Stat< 
cx rt 1 (^harctU ^ Tilsimt Court 
of St < ond ludKial Dist in and foi 
.Sil\tT T»ow C’ount^, 8(» J’2d 750, 
107 Mont 4 80 
Control of vehicle 

(1) \ staliitt proMchiiK that per¬ 

sons in a stfitt of intoMtation art 
d( ( nu d (onfIusJ\tl\ to la un.ihlo to 
oonttol and opt iat<‘ vehicles on Iht' 
public IjiA^hwavs has ht » ri ht Id a 
KM^oiiihle Ki^iilation within the po¬ 
int pttvvtr - Pat kard \ O’NmI 262 
P SSJ, 45 Id iho 427 56 A U Tl 317 

(2) 'J’ht pm pose of such a statute 
his htrn held lo ni.ikt inloMctittd 
pi I sons liililo foT damaKt's n sull- 
iip, liiiin tin 11 atl*- while usintT tht 
hptuvavfc, and thtreliv minimi/e the 
dan^’tr of injuiv to others—I’atkaid 
\ ONt'il supra 

({) Silt h .1 statute siiould Kivtn 
coninK)!! stiisf jiitupi etation —J’ack- 
aril V ONfil supi.i 

r>( h ^,alion oi ItKislutive funt lions 
as It) puhlu hi*,Iivva\s set (^msti- 
tul ion il liTw 138 ]) (8) 

84 Stop sig'n 

Pv t ominon us.ifp' term ‘ stof) 
sif,n’ has at quirt d int aning til U^il- 
Jv iitcltd and in.imtainet; li.iMit sig¬ 
nal under Tlighw.iv Uaw —Meadows 
V Lewis 257 NYS 137. 235 App 
I'>iv 243 

85 Reason for mle 

Statute, relating to driving of cat¬ 
tle on puhlu highway, dot's not in 
oludt all law on subject --Ulden v 
P.ihi'oia T)t*\Llopnu nt Co, 200 
Jfl62. 107 Cal App 399 


86. Ark—Duckyvorth v Stephens, 30 
SVV2d S40, 182 Aik 161 

liigTht on vehicle 

A’lolation of statute letiuiring 
lights cm horse-drawn vchulis at 
niglit IS not (Vidence of negligence, 
*illhough act IS made a wrong—Kast¬ 
man \ Heiiuk, 173 A 807, 87 N H 
5S 

Wrongful parking 

Whcfo \eliicl( IS rightfully on puh- 
lit w'av but ftir time being is in po¬ 
sition the I eon in viol.tlion t)f st)mt 
oidiiianto or binding itgulation its 
pitstntt IS not ttmimonlv as maltti 
t)f law a provirnalt tausc of a ttdli- 
sion since pn sence mav hi cmuni- 

stantt and not a taust-Stow^e v 

Mason 101 NK 671 280 Mass 577— 

Wall v King, 182 N K 855 280 Mass 
571—Falk \ Finkelman 168 N K 89 
2(i8 Mass 524 

87. Cal — Joseph v V^ogt, 05 P 2d 

017, 35 Cal App 2d 4 39 -Font h v 

Wtriitr 270 T* 183, 00 ('al \pp 557 

La—ILirpei v Iltilrrit s, App, 189 
So 463 

Wash—J'Yowd \ Marthh.ink 28 1 i* 
167, 154 Wash 634 

Cutting corner in making hit tuiii 
on higliwav in \H)hition ol statute is 
ntgligtnct per sc—Pav v J’aulv, 2ii2 
N W^ 16 1 186 Wife 189 

Iiights on vehicle 

(1) Tiiivei c)t vehitlc is negligml 
wdit re hi vit)lalts a statute retjuinrig 
lights tm vehicles—Cargan v Ilai 
ns, 06 A 940, Oti Conn 188 

(2) Thus failuit to conform to 
statutory r e ciuirenu nt that one* ope*- 
r.tlin;; hnvtlt* on highway iietween 
hi'f hour after sunset and half hour 
btlorc sunrise have mu h vthnh 
ecumiped with lamp emitting wdiilt 
light visible under normal atrnos- 
l>heric‘ conditmns for three* hundred 
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feet in front of It. constitutes nc^g- 
ligencc per se—Joseph v Vogt, 95 P 
2d 047, 35 CYlApp2d 439 
Coninhutory negligent e see infra S 
24,5 

88 Cutting corner at highway in. 
tersection 

Wife—Dav \ Paulv, 202 N AV 363, 
186 Wis 189 

89. Ala —Citv ot Pirrnlngham v 
Andrews 172 So t>81 684 27 Ala 

\pi) {77 quoting Corpus Juris 
Cal—Tavloi v OaMand St.ivenger 
Co App, 10', P 2d 605 
20 C J p 657 note 1 1 

90 Cinder path or cxrosswalk 

Cndtr statute prtnid’ng that where 
trosswrlks or t mdi r paths paralh 1 
puhlu road t)r highvv iv pHd^‘^trmns 
shall not walk in along or upon the 
i \'i hit ular travehd portion of such 
public road t>r highwnv tvctpl at 
i I’Dssings and crosswalks a “i ru‘-s- 
walk” is tmlv lomid at an intcrset- 
tion and not at .irmlhei pl.it i along 
the highwav '-nice trossvwilks art* 
s])( ( lallv p.ivfcl or imirkt*d [lalhs 
(io‘sing a slrtit ot H)ad for tht use 
of luisoiii, on foot — Sprung v K 
1 [)ui>()til l>t Nemours X Co, App, 
;i N O;: 2d 41, appt el dismissed 22 N 
i: 2J 947 126 Ohio St 94 

91 AU—(hiv of Pirmingham v An- 

diiws 172 St) 681 684, 27 \la 

Atjp 2 77, quoting Corpus Juris. 

29 (' 1 p 657 ntitt* 4 5 

Iieft Bide of road 

(1) Pedestrian has a right to walk 
on tht ]< ft sidi of the hu liwav — 
('’aiinon v mpt r 7 { 1’ 2d 268, 22 
Cal Apt) 2cl 239 AXHiite v Davis 284 
p 1086 102 Cal \pp 531 

(2) Left suit of road fa< ing ve¬ 
hicular trafhc w IS held propir side 
lt)i ptdesirians llamt'- v T’li/gei- 

ald, 165 A 52, 108 Pa Supci 290 
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and, as stated infra subdivision b this section, need 
not cross at a regular crossing While a pedes¬ 
trian exercising his right to travel anywhere on a 
public highway is not guilty of negligence in so 
doing,^2 must nevertheless exercise ordinary or 
reasonable care, in proportion to the danger, to 
avoid accidents,®® and, as stated infra § 245, con¬ 
tributory negligence on his part, or on the part of 
a person working on the highway will bar a recov¬ 
ery, if such negligence is the proximate cause of 
the injury. However, a laborer is not bound to 
neglect his occupation in order to avoid injury 
from the want of ordinary care on the part of driv¬ 
ers of vehicles,®^ and a pedestrian is not, as a mat¬ 
ter of law, required to look back for approaching 
vehicles,®^ or otherwise to be continuously looking 
and listening for approaching vehicles,®^ although 
he might be bound so to do in the case of a crowded 
city street,®'^ and the circumstances of his being in 
the street might render this necessary, as when he 
alights from a vehicle in front of a moving horse 
or team ®® 

Driven, or operators of vehicles Persons driv¬ 
ing or operating vehicles must use ordinary care not 
to run down a pedestrian walking either along or 
across a highway,®® or standing thereon and the 


pedestrian has a right, to a certain extent, to rely 
on the presumption that the driver will exercise 
such care.2 So drivers and riders must exercise 
due care to avoid injury to children,® or persons 
working in the highway ^ 

As a general rule one is bound to look where he 
is going,^ and is negligent if he suddenly starts his 
horse without looking® However, a driver is not, 
It seems, under any duty of looking out for per‘^ons 
approaching a vehicle from the rear or the sides 
thereof, to prevent their falling under the wheels,*^ 
although he may be liable in case one nearby is in¬ 
jured by the fall of an article from the vehicle;® 
nor is It the driver’s duty to keep a lookout behind 
to see whether persons are riding on the rear of the 
vehicle ® 

b. Pedestrians Crossing Highway 

Both pedestrians and drivers of vehicles crossing a 
highway must exercise due care as to each other in order 
-to avoid accidents 

Neither foot passengers nor vehicles have a pri¬ 
or right of way at a highway crossing They have 
such right of way in common, in the exercise of 
which they are bound to use rcasonj>hle care 

A pedestrian may cross a highway at any point. 


92. Cal —Halzakorzian v Rueker- 
FullcT Desk Co, 219 P 709, 197 
Cal 82, 41 ADR 1027 

Md—Mahan v State, to Use of Can, 
191 A 575. 172 Md 273 
III—Banewifz v Sullivan, 20 A 2d 
273, 06 H 1 494 

93. WiR—Seitz V Ott, 182 NW 331, 
174 Wis 60 

29 CJ p 658 note 58 

"In the protection of his person or 
property when about to eniergre from 
a position of security and step onto 
a traveled hlphwav. a pedestrian 
must exeicjse due care"—Cooper & 
Co V American Can Co, 153 A 889, 
890, 130 Me 76 
Wliat oonjitltutM due oar« 

(1) "Due or ordinary care 
depends upon the attending circum¬ 
stances, amonK others being the time, 
place, amount of traffle, and condi¬ 
tions of light and weather "—Bane- 
wicz V Sullivan, 20 A 2d 273, 276, 
66 RI 494 

<2) I'edostrlan stepping into trav¬ 
eled highway from position of secur¬ 
ity must do what ordinarily intelli¬ 
gent and prud(>nt person in like sit¬ 
uation would do —Cooper & Co v 
American Can Co, 153 A 889, 130 
Me 76. 

94. N V —Smith v Bailey, 43 N Y S 
856, 14 App Dlv 283—Anselment v 
Daniell, 23 NYS 875, 4 Misc 144 

96. Minn—Pettygiove v Ilecht, 198 
N.W. 809, 169 Minn 260. 


Neb—Nic'hols V Havlat, 7 N W 2d 
81, 94, citing Corpns Juris. 

29 C I p 658 note 62 

98 Tenn —Foreman v Ozment, 6 
Tenn App 536 

97. Minn —lJndh<*jem v Hastings, 
38 NW 488, 38 Minn 485 

29 CJ p 658 note 63 

98. Mass—Messenger v Dennie, 137 
Mass 197, GO Am R 295 

29 (’’ J p 658 note 04 

99. Mich—Shock v Cooling, 141 N 
W 675, 175 Mich 311 

29 CJ p 657 note 47 
i Diaiillity for injuries hy automobiles 
See the* C J S title Motor Vehicles 
H 382-389, also 42 CJ p 1031 note 
4-p 1039 note 75 

1. Mich —White v Edwards, 192 N 
W 560, 222 Mich 321 

Neb- Grantham v Watson Bros 
Transp Co . 9 N W 2d 167, denying 
rehearing 6 N W 2d 372, 142 Neb 
162 

2 . Md —Mahan v State, to Use of 

191 A 576, 172 Md .173 
Mo-Collins V Leahy, App, 102 S 
W 2d 801, 806, citing Corpus Juris. 
29 C J p 658 note 48 
jp&destrian on left side of road 
A pedestrian walking on left side 
of highway had right to assume that 
other persons using highway would 
obey the law and keep a proper look- 
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out and avoid hitting him—Cannon 

y Kemper, 73 P 2d 268, 23 Cal App 

2d 219 

Contributory negligence of pedestrian 
see infra li 246 

Reliance on observance of law of 
road see supra 216 d 

3. Ind—McNamara v Beck, 62 NE 
707, 21 Ind App 483 

29 CJ p 658 note 60 

Contributory negligence of child see 
infra § 245 

4. Wash —Jones v Swift, 70 P. 
1109, 30 Wash 4 62 

29 CJ p 658 note 61 

5. Cal —Sutter v Omnibus Cable Co , 
40 P 484. 107 Cal 369 

29 C J p 658 note 52 

6. Vt —Thompson v National Ex¬ 
press Co , 29 A 311, 66 Vt 358 

29 CJ p 658 note 63 

7. NY—Rice v Buffalo Steel House 
Co , 45 NYS 277, 17 App Div 462 

29 C J p 668 note 55 

8. Ill—Cook V Piper, 79 Ill App 
29] 

Pa —Ltdig V Germania Brewing Co, 
25 A. 870, 153 Pa 298 

8* Ill—Ilebard v Mahie, 98 111 App 
541—Chicago Cons Bottling Co v 
McGinnis, 61 Ill App 326 

29 C J p 658 note 67 

10. Tex—Vesper v Lavender, Civ. 
App, 149 SW 377. 

29 C J p 659 note 71. 
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and is not bound to wait until he reaches a regular 
crossing,although one so doing should exercise 
a higher degree of care than when he crosses at a 
regular crossing ,12 and wherever he crosses he 
may recover for injuries sustained if he has not 
been guilty of contributory negligencc,l2 as where 
he IS run down and injured by a team recklessly 
driven by defendant or by one for whom defendant 
is answerable 1 ^ 

A person about to cross a public highway at a 
dangerous place must use care commensurate with 
the known danger, and a failure to use such ordi¬ 
nary precaution constitutes negligence The de¬ 
gree of care required at crossings is not the same 
as at railroad crossings, since the vehicles thereon 
travel at much less speed than railroad trains and 
are much more under the immediate control of 
those in charge Ordinary care under the cir¬ 
cumstances IS all that IS required ^7 However, the 
obligation to exercise care and attention is just as 
imperative, although the standard is less fixed and 
exacting, and one who steps into the roadway is 
bound to remember that horses and vehicles have 
also a right of way there, and he must give due 
attention thereto Failuie to stop, look, and 
listen for approaching vehicles before attempting 
to cross a highway is not necessarily negligence, 
although It may be ground for a finding of negli¬ 
gence nor is one negligent 111 crossing merely 


because he sees vehicles approaching, provided he 
has ample time to cross if they are reasonably driv- 
en.2i He may assume that the vehicle will ap¬ 
proach at a reasonable speed,22 or in conformity 
with laws limiting the speed of vehicles 23 Howev¬ 
er, as stated infra § 245, he cannot recover if he 
IS injured through a mistaken estimate as to the 
possibility of avoiding an accident 

Driver or operator of vehicle. On arriving at a 
crossing a driver is bound to notice foot passengers 
and take reasonable care not to injure thcm,24 and 
the fact that a pedestrian is crossing at a place oth¬ 
er than a regular crosswalk does not affect the duty 
to look out for him 25 

§ 242. - Reckless Driving or Racing 

Driving at an immoderate or excessive rate of speed 
may constitute negligence. 

It has been held that driving or riding at a rapid 
S])ccd in a highway is not necessarily negligence in 
fact or in law, 26 although such speed is to be con¬ 
sidered in determining the question of negligence 27 
In other cases it is said or intimated that an im¬ 
moderate or excessive rate of speed,23 especially 
at night,23 in itself constitutes negligence, and if 
the speed is such that the driver is unable properly 
to control the horse so as to avoid injury to others, 
a finding of negligence on his part is justified 
Driving at a speed calculated to frighten other 


Zlffect of fogr 

The presence of a fot necessitates 
th«' exercise of kt eater vigilance on 
the part of both parties to avoid the 
risk of accident—McManus v Wool- 
verlon, 1‘) N YS .^45, affirmed 34 N 
J3 513, 138 N Y 648 

11. Ala—City of Birmingham v 
Andrews, 172 So 681, 27 Ala App 
377 

20 CJ p 660 note 74 
Statute as to place for walking' 

The statute relating to use of sid<'- 
waiks or use of left hand side of 
highway as a walkway in absence 
of sidewalk is not applicable to pe¬ 
destrian crossing highway at inter¬ 
section—Tiffany v Shipley, 161 S 
W 2d 373, 25 Tenn App 639 

12. Ky—Weidemann Brewing Co v 
I'armlee, 180 S W 350. 167 Ky 303 

29 CJ p 660 note 76 

13. Ky —Weidemann Brewing Co v 
Parmlee, 180 S W 360, 167 Ky 303 

29 C J p 660 note 76 

14. Ga —Grr v Garabold, 11 S E 
778, 85 Ga 373 

29 C J p 660 note 77 

15. Ill —Russell y Richardson, 31 
NE2d 427, 308 111 App. 11. 


16. Tenn —Emert v Wilkerson, 7 

Tenn App 260 

29 C J p 660 note 78 

17. Tenn—Emert v Wilkerson, su¬ 
pra 

18. Pa—Harris y Commeicial Ice 
Co, 25 A 1133, 163 Pa 278 

19. Tenn —Emert y Wilkerson, 7 

Tenn App 269 

29 C J p 660 note 80 

"Usually when about to step fiom 
a country road margin on 

a highway to cross ot traverse it, a 
pedestrian is not charged with the 
duty to look and listen ”—Cooper & 
Co V Ameiican Can Co, 153 A 889, 
SOI. 130 Me 76 
As matter of law 

Ala—Government Street Uuniber Co 
V Olllnger, 94 So 177, 18 Alu App 
618, certiorari denied Ex parte Ol- 
liiiger, 94 So 922, 208 Ala 699 

20. Mass —Murphy v Armstrong 
Tiansfer Co, 46 NE 93, 167 Mass 
190 

21. Minn —Stallman v Shea, 109 N 
W 824, 99 Minn 422 

29 C J p 660 note 82 

22. Mich —Stroub v Meyer, 92 N.W 
779, 132 Mich 76 
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N Y —Schwartz v London, 90 N Y S 
449 

Reckless driving see infra fi 242 

23. Iowa—Eaton v Cnpps, 62 N W, 
687, 94 Iowa 176 

29 C J p 660 note 84 

24. N Y —Birkctt v Knickerbocker 
Ice Co . 18 N E 108, 110 N Y 604 

29 C J p 660 note 72 

25. Pa—Anderson v Wood, 107 A. 
668 264 Pa 98 

29 C J p 660 note 73 

26. Mich —Denman v Johnston, 48 
NW 565. 8 5 Mich 387 

29 CJ p 661 note 88 

Speed of automobiles see the C J S. 
title Motor Vehicles §|| 290-299, al¬ 
so 42 CJ p 920 note 4-p 934 note 
62 

27. Ind—Stringer v Frost. 19 NE 
331, 116 Ind 477. 9 Am S 11 876, 2 
LRA 614 

29 CJ p 661 note 89 

28. Mich—Post V U S Express Co, 
43 NW 636, 76 Mich 674 

29 C J p 661 not^- 90 

29. NC—Crampton v Ivie, 32 S E 
968, 124 NC 591 

29 CJ p 661 note 91 

30 Del —Ford v Whiteman, 46 A. 
543. 18 Del 366 

29 C J p 661 note 92. 
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horses of ordinary gentleness on the highway is 
likewise actionable,and the urgent necessity of 
one’s errand will not excuse careless and reckless 
driving 

The fact that one was riding or driving at a 
late of sfietd greater than that ])rescnl)ed by law 
IS not, It IS gencr.illy held, conclusive of negligetKre 
on his ])art, but mcicly evidence thereof, to be 
considered by the jiiry,^^ although some authorities 
have treated this as itself showing negligence**^ 

Racing on hi(jhu'a\ Racing on the highway has 
been regauUd as a ground of liability for injuries 
to one resulting therefrom,and when such use of 
the highway is illegal, both the persons whose teams 
jiarticipated theiein are li.ible, although only one 
of them may have actually come in contact with 
the jicison injurecP® A statute forbidding racing 
on a highway has no apiilication to coasting with a 
double runner 

§ 243. - Frightening Horses 

Damage or injury caused by the negligent frighten¬ 
ing of a horse is actionable 

A person frightening’ horses on a highway is not 
liable for injury resulting theiefiom if he has been 
ruilty of no wrong or negligence An action lies, 
howevei, foi negligently frightening horses, and so 


causing damage.*® If one uses a highway for 
transportation of extraordinary objects, he is bound 
to take precautions to warn travelers and to aid 
them in passing with safety.^® 

Although, where new modes of locomotion come 
into general use on the highways, effective means 
must be taken to ptevent injury to others by the 
frightening of horses, the means to be taken de¬ 
pending on the circumstances,'*^ p^^rsons making 
use of horses as the means of travel or traffic on 
the highways have no rights thciein superior to 
those who make use of the ways in other permissi¬ 
ble modes 42 Hence, if a bicyclist,43 or one oper¬ 
ating a steam roller, traction engine, or other like 
instrumemtality on the highway,44 is not negligent, 
he is not liable for injuries caused by frightening 
horses, the mere use of such instrumentalities not 
constituting negligence per se However, failure 
to use due care in ojicrating such appliances will 
render the operator liable for iniuries,'*^ if such 
failure is the proximate cause of the accident 

Rcisons liable A peisoii other than the one in 
charge of a te.ini, who do(‘s some act calculated to 
frighten the horses, is liable for resulting injuries 
to ptrsons on the highwa\ 

One whose serv.ints diive C.ittle along the high¬ 
way, although he does not own the cattle, may be 


31 Kv —ThoniMs v ‘iJ S 

W (.lit, SS K\ 17 Kn I. 7S.1 

21 r I p t.GI notf' 

Fri,JihniiiK hoiscs ^^erniallv neo in¬ 
fra 24 1 

32 Tnd— ()TC(*n v Fiifii. 56 N K 240 
J4 Ttul v\pp 

Iowa lOatun v (^iipps 62 N W 687, 
01 Iowa 176 

20 C J p (.61 noto 04 

33. Town—Osborn v Tinkinson, 60 
N \\ r.4S 100 Tow<i 112 

20 r.T p 661 nolo 0 5 

34. Tt\- “Fol(V V Noithrup 105 S 

W 220 17 To\ Tiv App 277 

20 (’ J p (.61 Motf 06 

Ciiminal lial)ilil> toi rtikloss driv- 
lrij4 sae in Ira § 247 

35 MIth—Mahnki v Fi<.<_r, 85 N 
W 1000. 126 Mi(h 572 

29 rj p 661 nol« 07 

Automobile rcUiiiR on publi< hlphwa\ 
&oc‘ Iht CJS title Motor Vehi< les 
§ 297, also 42 C J p 922 notes 46- 
51 

Kaiing on hiKbwav as a crime see 
infia 217 

36. N Y —Ibirnlnm v 'Rutler 'll N 

Y ISO-- Hain'ihan \ (.’’oi hian, 12 

N Y S 1021, 12 App Dlv 01 

37. Iowa - Uoennau v Whitson, 175 
NW 849, 188 Iowa 128. 


3a Muh—Pijrott V I.ilU, 20 NW 
870 55 Mull 150 

20 O T p 661 noti 2 

Cattle at large 

(1) Cattle diiv'cr who keeps rattle 
carrying lights on right of load is 
not liabb' loi inpiins caused })\ 
frightening n horse—Toires v Itub- 
cit, 6 I’ucrto I Vico Ft'd 701 

(2) llnd<*r the common law of 
some' lurisdu tions, the owner of n 
bull lunning at laige on the highwaN 
IS liable toi injury caused b\ the 
frightening of a horse Iw '»ii< h bull 
vsithoLit a showing that the bull was 
at large by permission or fault of 
the owner the owner of cattle be¬ 
ing rcquiic'd to keep them on hi'>. own 
land at his peril—Farrell v Craw- 
toid, 222 Ill Ajip 199 

39. Ill—Farrell v Crawford, supra 
29 C .1 p 661 note ‘5 

IM.ating In road objects calculated 
to frighten horses se>e intra I) 259 
Reckless driving see feupr.i § 242 

40. NJ —Me Cann v Consolidated 
^ract Co. 96 A 888. 59 N J Raw 
481. 18 I. RA 2 16 

RI—Rennctt v Rove 11, 12 R I 166, 
34 Am R 628 

41. Te'X — I’alte.n-Worsham Drug Co 

V l)re:nnon, 111 SW 871, 10 4 Tex 
62 revtrising. Civ App, 123 SW 

705 

Fright caused h\ motor vehicle see 
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the CIS title Motor Vehicle's 
4 11-121, also 42 CJ p 1064 note 
G3-P 1072 note 28 

42 Me—Simoiids v Maine' Tt 1 & 

Tel Co, 72 A 175 104 Me 440, 443, 
28 I. R A NS 942 

29 C J p 662 note 7 

4a Minn—Thompson V Dodge, 60 
NW .515, 58 Mum 555, 49 Am S R 
513, 2S RRA 60S 

NT 1 --Haine's v Mooit, 10 N .J R J 
122 

44. NY—Rector \ S\ratiiM(' Rapid 

Transit R (V) 72 N Y S 715, 66 

AppDiv 395 

Va—R.me Pros Co v Barnard, 69 
SF 969. Ill Va CSO. 31 R R A ,N 
S. 1209 

29 C J p 662 note 9 

45. Md—Miller v Addison, 54 A. 
967, 96 Mel 711 

29 C J p 662 note 10 

4a NY—Buchanan v Ci.antord Co, 
98 N Y S 178, 112 AppDiv 278 

29 C J p 662 note 11 

47. Ind—Cleveland, C, C & I R Co. 
v Wvnant 17 NK 118, 114 Ind 
525. 5 Am SR 644 

29 CJ p 662 note 12 

48. Mo—Forne'y v Celdmnrher, 75 
Mo 113, 42 Am R 388 

N Y —McCahill v. Kipp, 2 E D Smith 

413. 
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liable for frightening a horse.^^ 

The bailee, not the bailor, of a bull running at 
large on the public highway is liable for injuries 
resulting from the frightening of a horse by such 
bull 

§ 244, - Horses Not under Control, and 

Runaways 

a Tn general 
b Character of horse 
c Leaving horse unhitched and unat¬ 
tended 

a. In G-eneral 

Injury or damage caused by a runaway horse is not 
actionable unless the escape of the horse from control is 
due to negligence proximately causing such injury or 
damage 

I'lic fact that a horse, while being driven or rid¬ 
den, escapes from control or runs away, and, as a 
result thereof, causes injuries to pci sons on the 
highway, does not render the owner ot drivei there¬ 
of liable, unless there was negligence on his part,’'’^ 
and the same rule ai)])lics wheie a horse escapes 
from jirivate premises^- So one is not li.dilc be¬ 
cause his horse makes a sudden and unexpected 
ino\ement which results in injuiy to another person 
on the highw^ay 

If the escape of a horse from control is due to 
the driver’s failure to exercise oidinary or reason¬ 
able care,"^’"^ and such failure is the proximate, cause 
of an accident,the driver is liable, although as 
stated infra § 246, it is foi the jury to deteimine 
the cause of the runaw^ay, and the question of con- 
ti ibutory negligence 

Due c.ire must be exercised to keej) a vehicle in 

49 I’uerto Ilico—Torrtv KulxTt, 

6 I’lK'Tto Tlico F< d 701 

50 Ill—Farrell v Crawfoid, L’22 Ill 

App 4 00 

of bfiilor and hailoe of ani¬ 
mal lor injuries to third persons 
neiallv see Animals I’l h, 14 
l> 

51. ('i>nn—Button v Frink, 51 Conn 
:J12, 50 Am R 24 
20 FJ p 662 not^ 16 
L«ial)llity for injuip's by domestic 
animals ru‘f;] igent Iv running at 
lari^H j^cner.illv see Animals ? 140 
I.iia])ilily for involuntary tresp.iss by 
animals when on, or wht n belnK- 
drivt n alonK. highway see Animals 
^ 187 b 

Liability of llvcry-stablc keepers for 
Injuries to hirer of horse see the 
CIS title Livery-Stable Keepers 
5 17, also 38 CJ p 92 note 53-p 
93 note 62 


a roadworthy condition, and, if from want of such 
care the vehicle breaks, causing the horses to run 
away, the driver is liable for injuries caused there¬ 
by The use of a spur on a horse while near a 
pedestrian, causing the horse to kick out and injure 
him, IS ground for the imposition of liability Li¬ 
ability also arises in case the driver fails to exer¬ 
cise reasonable iirccautions to slop the horse after 
It starts to run away The owner is not relieved 
from liability by the fact that persons trying to stop 
the horse caused it to take the direction of the per¬ 
son injured,although, on the other hand, he is 
not liable merely because the driver by pulling on 
the lines gives it that direction 

It is commonly not negligent to fail to avoid run- 
aw^avs,®^ or to attempt to sloji them,®^ unless the 
effort IS rash and reckless ®3 A person driving on 
the highway has the right to assume that a team ap¬ 
proaching from the rear is in the hands of a com- 
jiclent driver,®‘* and, as stated infra § 24S, he is not 
guilt> of contiibutory negligence in failing to turn 
and look 

b. Character of Horse 

Greater care to avoid injuries to others using the 
highway is required of one going on the highway with 
a wild or unruly horse 

It is negligence to go on the highway wuth a wild 
or unruly animal not harnessed with reasonable se¬ 
em ity,®® or to place the animal in charge of a 
(Inver who docs not exercise reasonable care to 
cenitrol him®® It is not lucessary, however, in or¬ 
der to render the owner, or other jicrson rcsjionsi- 
blc for conti ol of the horse, liable for injuries to 
others, that the horse he of a vicious nature, jiro- 
\i(led he. fails to take proper precautions to pre- 
\ent accidents®'^ '1 bus entrusting a hoise ordi- 

Mass—Turiu'i v 72 N Jil 329, 

186 Mass 600 

60. NY—Benoit v Tion (‘tc , R 
Fo 48 N E 624, 154 NY 221 

61. Mass—lirtcnw'ood v Callahan, 
111 Mhs^ 208 

20 CJ p 663 nott 31 

62 N Y—ManthfV v Rnuenbuehler, 
75 NYS 714 71 App Div 173 

63. NY—Manthev v^ Ruuenbuehler, 
supra 

20 C J p 063 note 33 

64. Ind - SeofK'ld v Myeis, 60 NE 
1005, 27 Ind App 375 

Tenn —I'eete v Jackson, 4 Tenn 
Civ App 678 

66. Tenn—Peete v Jackson, supra 

67 Mass—Woodman v Haynts, 193 
N E 570, 280 Mass 114 
29 CJ p 659 note 68. 


52. Me—Ttrigga \ Lake Auburn 
Crystal Icc Co, 02 A 185 112 Me 
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53 NY-Haines v Kfahon, 61 N 
Y S 757, 46 App Div J64 

29 CJ p 662 nott 18 

54. Del—Fold v Whiteman, 45 A 

54 5 18 Del .155 

20 C J p 663 not! 22 

55. Minn—CJriffgs v Fleekt rislein 

11 Minn 81 100 Am D 190 

20 CJ p 661 note 23 

56. Ind—Birdsell Mfg- Co v Ijough- 
man, 50 N E 872, 26 Ind App 350 

57. En*f—North v Smith, 10 CB 
NS 572, 100 ECL 672, 142 Reprint 
676 

58. T»a —Whissler v Walsh, 30 A 
981, 165 Pa 3B2 

59. Ga —Phillips v Dewald, 7 S 
E 151, 79 Ga 732, 11 Am S.H 458 
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nanly harmless to an incompetent driver, to be 
driven on the highway, may constitute negligence 
on the part of the person responsible for the control 
of the horse for which he may be held liable,®* 
even though such driver is not his agent or serv¬ 
ant 

A greater degree of care is required of one driv¬ 
ing a horse having a reputation for running away 
than is required of the driver of a horse known to 
be gentle and reliable 

While the owner or driver is liable if he knew 
that the horse was so unruly as to be unfit to use 
on the public highway,he is bound to exercise 
only ordinary care and diligence in piocurmg a 
suitable horse Knowledge on the part of the 
owner or driver that a horse is vicious and unman¬ 
ageable is essential to li.ibility,'^* and in the ab¬ 
sence of such knowledge the fact that he has just 
bought It does not render the owner liableSuch 
unfitness for use is not shown by the fact th.it the 
horse once ran away when friglUtned by the con¬ 
duct of third persons,''-'’ nor by the fact that it is 
balky,or that it has occasionally shied,although 
such fact in connection with other circumstances 
may show negligence The mere fact th.it horses 
which have previously been gentle and easiK con¬ 
trolled show^ signs of being unruly on being diiven 
does not impose on the diiver the oblig.ition to dis¬ 
continue the drive and re fraiii from driving the 
horses home 


c. Leaving Horse Unhitched and Unattended 

Leaving a horse untied and unattended on the high> 
way may constitute negligence under the circumstances. 

Leaving a horse unhitched and unattended on the 
public highway,*® especially where the horse is high 
spirited,*^ or the driver knows the horse is likely 
to run away,*- or leaving it improperly hitched,** 
or attended only by one incapable of controlling the 
horse,*'* has been held to be negligence Such con¬ 
duct has also been held not to be negligence per se 
under all circumstances,*® but only to be prima fa¬ 
cie evidence of negligence,*® which, as stated infra 
§ 246 d (1), IS for the consideration of the jury, in 
view of the character of the horse and the partic¬ 
ular circumstances under which it was left 

The fact that the act of a third person or some 
independent agency caused horses when unhitched 
and unattended to run away does not excuse the 
person so leaving them, if the accident would not 
have hapyiened had they been proi)erly fastened *'^ 
There is no liability, howc\er, w’here the horse w^as 
properly fastened and w'as caused to lun away by 
some agency over w^hicb defendant had no con¬ 
trol ** 

As stated infra § 246 c (1), a presumption of 
negligence aiises from the unexplained presence on 
the highway of a ninaw^ay horse unattended by 
any person, and it is not necessary to show that 
the horse was vicious to the knowledge of the own¬ 
er «* 


Season for rule 

Thp law regards a liorse as ordi¬ 
narily a harmless animal, hut as an 
animal of such natuial pioptnsilies 
as to requiie somt control on the 
highway —Woodman y Haynes, su¬ 
pra 

68. Mass—Woodman v Ha>nes. su¬ 
pra 

69. Reason for rule 

(liound of lial)ilit\ is not dri\er’s 
ncgligenoo, but person's, own neg¬ 
ligence in intrusting horse to incom¬ 
petent diiver—^Voodrn.lrl v Ttavnes, 
supra 

70. Wash—L.\n(h v Kineth 78 T 

921. 36 Wash 368, 104 Am H R 

958 , 

71. Mass —Corliss y Keown, 93 N E 
143, 207 Mass 119 

29 C J p 603 note 37 

72. Tenn—Young v Cowden, 40 S 
W 1088. 98 Tenn 577 

29 C 1 p 663 note 38 

73. NH—Ferr\all v Y'oulden 85 A 
786. 76 N H 548 

NY—Goldsthnuder V J Rheinfiank 
Co , 132 N Y S 401 
29 CJ p 603 note 19 
Scienter as to vltiousrc^as of domes¬ 
tic animal as element of lial)iiit> 


for injury hy animals geneially see 
Animals 148 

74. Eng -Hamrnack \ White, 11 C 
RNS 588. 103 ECE 588. 142 Rf- 
piiril 926 

75. Md - -Vonderhorst Brewing Co 
V Ami him. 56 A 811. 08 Md 4 06 

29 C 1 p 6<» > note 41 

76. NY—Chamiitrlain v W^heat- 

luiid, 7 NYS 190 1 .SiH ,Sup 105 

77 Tenn —Young y Cowden, 40 S 
W loss 98 Tenn 577 

78. R1—Fleming v Anaw’^oniscott 
Mills 47 A 215, 22 R] Jll 

29 C J p 061 note 41 

79. Md—Cuarner y Mcllvain, 43 A 

935, 89 Md 34t 73 Arn S R 186, 

I 45 LRA 5.11 

N J —Marshall v Suburban 
Dairy Co, 114 A 750, 90 N J Law^ 
81 

29 C.7 p 601 note 40 
Statute Inapplicable 

Statute* as to leaving horses untied 
and unattended on the* streets was 
held to apply only to cities and 
towns, and not to highways in gen¬ 
eral—Marshall v Suburlean Dairy 
Co. 114 A 750, 96 N J Law 81 
In city streets see the C.J S title 
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Munuipal Corporations § 1783, al¬ 
so 44 CJ p 1056 note 49-p 1057 
note 05 

81. Cello—I’leiee v Connors, 37 P 
721, 20 Colo 178, 46 Am S R 279 

82. N J—Marshall v Suiiurban 
Dairy Co, 114 A 750, 96 N J Law 
81 

83. Mich—L( Baion v Joslin, 2 N 
W 16. 41 Mich 113 

Wis—Sirup V Edens, 22 Wis 412 

84. Ne]>—Miller v Strivens, 67 N 
W 4 58, 48 Neb 158 

29 J p 664 note 4 9 

85. Kan —Lawson v Biokmann, 226 
P 252. IIG Kan 102 

86. Ill—Devine v Pfaelzer, 195 Ill 
App 221 

Iowa —Miglioccio y Smith Fuel Co, 
110 NW 720 151 Iowa 705 

87. Colo—Pierce v Conners. 37 P 
721, 20 Colo 178. 46 Am S R 279 

88. La—Shawhan v Clarke, 24 La 
Ann 390 

89. NT —Francois y Ilanff, 71 A 
1128, 77 N J Law 364 

Necessity of sclentei as to domestic 
animals geneially see Animals 8 
148 b. 
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§ 245. — — Contributory Negligence 

Contributory negligence by one injured on a public 
highway through the negligence of another will ordi¬ 
narily bar recovery for such injury If proximately caused 
thereby 

Persons traveling on, or otherwise using, the pub¬ 
lic highways must exercise reason,ible care under 
the circumstances to «ivoi(l injury by other users of 
the highways hailurc to exercise such care by 
one injured through the negligence of another con¬ 
stitutes contributory negligence,which, if proxi¬ 
mately causing the injury, will bar recovery by 
him/'^'^ even though he is a child,or is a jiassen- 
ger in a vehicle driven by another, as discussed in 
the C J S title Negligence §§ ISO-156, 168, also 45 
C J p 1016 note 64-i) 1019 note 18, p 1029 note 15- 
p 1056 note 95, and the C J S title Motor Vehicles 
4<Sf)-493, also 42 C J p 1109 note 34-p 1182 note 
57 However, negligence on the part of the person 
iniiired, not proximately contributing to the injury, 
IS no defense 

That defendant’s negligence is gross docs not or¬ 
dinarily affect the uile,'*’'’^ although if such gross 
negligence consists in willfully running into plain¬ 
tiff, the latter’s contribulory negligence will not 
bar recovery^® So there may be a recovery not¬ 


withstanding contributory negligence if plaintifTs 
peril was discovered by defendant, or could by or¬ 
dinary care have been discovered, in time to avoid 
the injury 

Acts tn emergencies The mere fact that the in¬ 
jured person made a wrong choice in an emergency 
caused by defendant’s negligence is not contributory 
negligence 

Persons under disability» A person under dis¬ 
ability must use caie m proportion to his infirmi¬ 
ty although It is not negligence as a matter of 
law for a blind peison to walk unattended on a 
public highway ^ One riding on a highway is un¬ 
der no duty constantly to look back, even though he 
IS deaf - 

Violation of regulations or rules of road It has 
been held that, if one seeking to recover for inju¬ 
ries suffered on a highway through another’s neg¬ 
ligence was injured while he himself was violating 
a statutoiy rule of the road, he must show that 
such violation in no way contributed to his inju¬ 
ry 3 

A violation of a statutory rule of the road has 
been held both to be'* and not to bc^ contributory 


90 S D—ombaz v Ivlo<k, 235 
N VV 502. 58 SD 173, afflrmfd 240 
V W 405, 50 S D 4 01 
W.ish—v SriKumw 

Oo , 14 P 2d 55, 169 Wash 547, af¬ 
firming,- 5 P 2d 505, 165 Wash 367. 
pftition granted 15 I* 2d 655, 170 
VVnsh 03 
T7se of senses 

Pa — ri( t V Itrinks, Inc, 5 A 2d 387, 
P55 Pa Sup( r 345—Newman v 
Tldnish, 163 A 5S, 106 I’ti Supi'i 
151— AV( scott V Otiger 92 I’a 
Sui>d ^0 — Waldman v Weiner, 29 
North (\) 17 

<\itc' Tcuuin'd in use of hlRhway hoc 
aiipra 24(1 244 

91. US—W'aldman v Weliw^i, J9 
North Co 17 
29 c I p ()64 note 67 

Standing on hlg-hwasT 

One monorUaril> standing on the 
hiRli\\a\ IS not per se guilty of con- 
li i.but<jr\ negligence* 

Mich—While v Kdwardfc, 192 JS VV 
560 222 Mieh 421 

N< h—(iT.inlharn v Watson Pros 
Tranap Co, 9 N W 2d 157, denj iiiR 
rehearing 6 NW2d 372 

Failure to turn and look 

Om driving on a highway is not 
guilty of contributory negligence in 
tailing to turn and look, although he 
might theichy ascertain that the 
team behind is running away 
Ind—Scofield v Myeis, GO N E 1005, 
27 Ind App 376. 


Kan- Moulton v Aldrie h 28 Kan 
too 

Wash —AMiy v Wood. 86 P 558, 43 
Wash 379 

92. Pa—Clee v Brinks, Inc, 6 A 2d 
3S7, 135 I*a Super 345 —Newman v 
K< inish 162 A 58, 106 Pa Super 
t5l--Westcott V Gtigei, 92 I’a 
Super SO—Waldman v "Weiner, 29 
NoithCo 17 

Wash—Martin v Seymour 212 1* 
556, 123 Wash 478 
AVis>—Day v I’auly, 202 N W 3l»t, 
186 Wis 189 

29 C J p 661 note 67 658 noWs 59, 60 
Pedestrian crossing talghwuy 

I’edestrinn iiijure'd by vehicle when 
crossing highway eannot Teeovei if 
he is injured through a mistaken es¬ 
timate* as to the possibility eif avoid¬ 
ing an accident —Douglas \ Faust, 
t6 So 850 112 I^ci 1050—29 CJ p 

660 note* S5 
Absence of light 

Iowa—C’ook v Fogarty, 72 N\V 677, 
KM Iowa 500, 39 DBA 4 88 
29 U J p 664 note* 04 

93 N V — Dchmann v Me'c k, 70 N 
"V S 29 61 Ap|i l)i\ 505 

29 C 1 p 661 note 58 
(’oritribulor> ne*glrgin<e of parent nr 
custodian of child luiurcd at high- 
W'fev see the UJS title Parent and 
Child 46, also 46 C J p 1014 note 
42—p 1015 note 66 

94 NY —Martin v Herzog, 126 N 
E 814, 228 NY 164 

29 C J p 605 note 66 
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Absence of lights 

Mo—Hannah v Butts, 14 S W 2d 31, 
222 Mo A rip 1098 

95 NY—Mangam v Brooklyn City 
R Co , 36 Barb 230 aftirmed 38 N 
Y 455, 98 Am D 66 

96. Mich—Luckhurst v S( breeder, 
149 NW 1009. 183 Mich 487 

97. Cal —Sc henck v Rountree, 266 
P 971, 90 Cal App 443 

29 C J p 665 note 68 

Last clear chance doctrine generally 
sc*( the CJS title Negligence §g 
13G-139, also 46 CJ p 984 note 82- 
p 995 note 41 

98. Cal—Slaughter v Goldberg, 
Bowen & (-0, 147 P 90, 26 Cal 
App 318 

29 J p 005 note 67 

99. (\il—Furtado v Bird, 146 P 58, 
20 (3»IApp 152 

29 C .1 p 664 note 02 

1. Mass—i\« It V AVellesley, 20 N 
E 111 11.S Mass 4 87, 2 LUA 600 

2. (\al - Furtadn v Bird, 146 P 68, 
20 (’al App 152 

3 Wasli—Benson v Andeison, 223 
P KMM 129 Wash 19 

4. Absence of required lights 

La-—liar pel v Holmes, App, 189 So 
403 

Wash—Benson v Anderson, 223 P 
1063. 129 Wash 19 

5 Absence of required lights 

Mo—Hannah v Butts, 14 S W 2d 31, 
222 Mo App. 1098. 



§ 246 


HIGHWAYS 


40 C.J S. 


neglififence per se Tn any event such a violation is 
a circumstance from which contributory nefjligcnce 
may be inferred,® and if proximatcly causing the 
injury will bar recovery*^ On the clher hand, even 
if such a violation is considered contributory neg¬ 
ligence per se, it will not bar recovery if it is not 
a proximate cause of the injury ® 

§ 246. Actions for Injuries 

a Tn general 
b Pleading 
c Iwulcnce 
d Trial 
e Damages 

a. In General 

In accordance with the rules discussed supra §§ 
236-245, a cause of action in damaj^es may lie for 
in)uries caused by an improjier or lu^ligent use of 
the highway Actions for damages to the highwa\ 
are considered supra § 228 Prosecutions arising 
out of wrongful use of the liighuay aie consid- 
eied infra § 247 

Examine I’ocket l\iils for later cases 

b Pleading 

General rules govern the pleadings In actions for In¬ 
juries suffered on a public highway 

In accordance wuth geneial rules, the (U clar.ition 
or complaint in an <iction for an in)ur> on a high- 
wa> must show a breach of duty owed b\ defend¬ 
ant to plaintiff,*^ specifying the negligenee relied 
on^^’ .ind in some jiiiisdictions tin facts stated must 
either relieve idaintiff of WToiigdoing or show' de¬ 
fendant’s negligence after diseovery of plaintilf’s 


peril 

A declaration on a statute must set out all the 
requirements of the statute i^ 

A pleading which sets out facts showing wanton 
and reckless disregard of plaintifT’s rights justifies 
the submission of the question of exemplary dam¬ 
ages, although defendant’s acts are not character¬ 
ized as wanton or malicious i*^ 

Matters of evidence,such as the rate of speed 
of the vehicle causing the injury,^^ need not be 
pleaded 

A plea of contributory negligence should slate 
the facts constituting such negligence, rather than 
mere conclusions ‘ 

I^^ucs, proof, and varuunc The evidence must 
substantially conform to and siqiport the plead¬ 
ings 

c. Evidence 

(1) Presumption and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) T^resum])tion and Purden of Proof 

In actions for injuries sustained on a public high¬ 
way, the injured person seeking to recover generally has 
the burden of establishing that defendant's negligence 
proximately caused the injury 

111 th( absLiict of evidence to the contrary it will 
be juesumed that defend.Hit's use of the highwa} 
was law'fill 

The mere h.ijqrcning of an aeculcnt docs not 
raise a presumption of negligtnee nor w'arrant 
iiiAocation of the doctiinc of res ipsa loquitur,20 


Walking- on wrong- side of road 

N'T Miir'^lcv V lUodv IM A 271, 

I'J N j Mis( 7Jr. 

6. Walking- on wrong- side of road 

NT Minsk> v i;roti>. IST A 27't 

UNI Mis( 72^ 


rig-Tit b\ TuiiTiiiig into him—Ilf k h- 
WMii \ United lOh'ftric Flvs C'o , ll 
J 27 \ 2d S45 

10 Md C^eil Papf r Uo v Noshitt 
S'l \ 2^;! 117 Md SM 
2n C T p fJt.r> iioto 7 I 


7. Violation of regnii oments as to 
lig-hts 

T’a—('nidfiTillj v Simon, 27 A 2il 
250, HI I'a Suf)(>r .>04 
29 e"* T p 605 iiotf 0 5 
8 lai--Tlar por V llolnn-s App J.SO 
So 40'T 

D Mm — Dozier V Wood^ 07 So 2Sl 
TOO Ma 2'i‘>—Sir wart \ Smith 7S 
So 724 10 AIm Apj> 11)1 
20 C T p 66.5 note 72 

Bssential facts 

In action of trespass fin the evise 
for neeligemie arising out of higli- 
way collision ttie essential facts,! 
with referenv't to nfgljge'rut, arc 
plaintiff’s right m the hig]i\\aA in 
the expieiso ot due ean and de^fond- 
ant’s lntcrfcieiie.e wiUi jilaintilt s 


I 11 Al.i - Stewart v Smith, 78 So 
72 1 It, Ala App 4 61 

12 ('onn — rtowe'll V (’rothers 02 \ 
MS 7.5 Conn 124—Stevens v Kel¬ 
li \ 04 A 502 6(> e^onn 570 

2 0 C I [) 600 note 75 

13. Kin—Kh rin v llolle nlr re U, 170 
T’ 025. TO I Kan 418 

14 \Y—KieTunhrueh v Cushman 
87 N 1 S 476 

15. NY—Lachenbruch v Cushman, 
supra 

16. Ala—Cook v Standard Oil Co, 
73 So 703, 15 Ala App 448 

17. K\ — I’re'stonlrurg: Coal Co v 
Wallem, 167 S \V 005. 159 Ky 369 

29 CJ p C66 not*^ 80 


18. Del—xMills V Wilmington City 
It <’o 10 \ 1 1 N 15 ] 200 

2't C I f) 000 note 82 

19 Kan—Tja\\.v,oii \ lirokmann, 226 
r 2.52, 1JI» Knn JOJ 

M.rss laser \ Sehtoedor, T68 NK 
800 21,Mass .117 

Mieh—W.irwiek \ JJlae kney, 261 N 
\\ DO 272 Mith LMl 

20 ('• T p 660 note SO 
Bieaking- of harness 

NA —(htlLu.ild V Ke rnheimer, 
Dal\ 212 

20 CJ p 657 note 25 

Bunaw-ay horse 

No life sumption of negligence, as 
.1 rule, arises irom the fa« t that oner’s 
horse, while bung driven or rldele*n, 
he*e omep unm.anageahie and runs 
away—Coller v Knox, 71 A 539, 222 
Pa 302, 23 L. U A ,N S , 171—29 CJ 
p 663 note 20 

20. Mass—Glaser v Schroeder, 168 
NF: S09, 269 Mass 037 
Doe-tiine of res ipsa loquitur gen- 
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the burden being: on plaintiff to prove that defend¬ 
ant was ncgligent,^^ and that such negligence was 
the proximate cause of the injury-- 

However, where plaintiff establishes a prima fa¬ 
cie case, as where there has been a violation of the 
law of the road with respect to the side of the 
road to which trav'elcrs meeting on the road must 
kecp,“'^ or in a case of the iincx]jlained presence on i 
the highwa> of a run.iway hoi sc unattended by any 
person,-'* the burden of cxyilanation is (jn defend¬ 
ant By statute, in some jurisdictions, a violation 
of a slatnloiy rule of the road conslitiilcs prima 
facie cviclenee of lugligencc.^® the effect thereof 
being to shift the huideii of the evidence to the vio¬ 
lator to at least counterbalance the prima facie 
case made r)tit by jiioof of the viol ilion 

Tn those stales winch, in actions foi negligence, 
require plaintiff to negative contributory negligence, 
the burdeui is on plaintiff to piove the absence of 
such negligence,-^ although the rule is otherwise 
and the bin den of jtroving conlribniory negligence 
IS on defendant where contributoiy n(glig<‘ncc is 
considered an affnmative defense-^ 

The burden is on tlefdul.int to show that the 
dnvci of tb(‘ vebieU in which he rod( wms not his 
agent or servant 

(2) Admissibility 

General rules govern the admissibility of evidence 
In actions for injui les on the public highways 


§ 246 

General rules govern the admissibility of evidence 
in actions for injuries on highways 

The disiiosition and habits of plaintiff’s or de¬ 
fendant’s horse may be shown,unless the acci¬ 
dent was due to some other cause The fact that 
a driver w^as a careful driver is inadmissible, how¬ 
ever 34 

The general rules of evidence, particularly those 
applicable to negligence cases, as discussed in the 
CJS title Negligince § 234, also 45 CJ p 1245 
note 34—]) 1251 note 90, relative to the admissibility 
of proof of similar acts or occurrences, govern in 
actions for injuries on highways 3Thus it is not 
comjictcnt to show negligence of defendant by proof 
of similar acts of negligence at othoi times 36 \Jn_ 
dcr certain circumstances, however, other acenh nts 
from thf same cause may he shown ,^7 .md wlure 
the nnury wms caused by fnglitening a horse, it is 
competent to ])rovc that other hordes were fright¬ 
ened by the same object 

As 111 other cud cases, acts and declarations arc 
admissible if jiart of the res gesta* 3*^ 

The law of the road is admissible.^® 

(3) Weight and Sufficiency 

General rules govern the weight and sufficiency of 
the evidence in actions for injuiies on the public high- 
ways 


HWnWAYS 


(nillN S( I (Ik (’IS titli' Nt Kli- 
P I'm I 5} li J(i a K() 1 J p ] J O'l not ( 
ni-j) 12J.S n,)(( Ml 

21. Kan—K^\^‘a^n ^ KroUniann ^UG 
P llh Km 

2M r I F) noti R4 

Runaway horse 

KI Flaming \ woni*^! oU Mills, 

4'i A 21 JJ It T 21 1 

2M J p OGJ nni, l'i 

22 Ala - ISTotrisiin \ Fink 72 Sd 
;0S iSb Ala (.70 

K V ]\Iai 1 1 n > 1 It I 1 J(» K J'] 8 14 

’ S N ^ J (, 1 

20 (’ T J) ()(.(> iiott Sf) 

23 TjR —I’otli'r V sn So 

8')S. 140 K.i 6S7 

20 F J |) 6''>2 note *14 

24 Ti nn—Tliaiu \ Tioutrlass, 52 S 

\\ ir.7. 102 'r. nn "07 

A\ IS Sirup \ Ed» iis, JJ Wis 4J2 

20 F J p |.l,‘l noU r»4 

25 Kn—T’oiloi \ FJassell, 8*1 So 
898. 146 Ka GS7 

Mull—Mvris V TTind*^, (.8 N \V 156, 
110 J\Inh ,’.00, 04 AinSH G45, .11 
L.UA G56 

29 F J p 606 note 87 

26. Minn — ONon v Dululh, M & T 
n Rv Fo, 5 NW2d 402 213 Minn 
106 
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Distinguished from conclusive pre¬ 
sumption 

Tin «-( it Ilf < providinii lluit in cuil 
a< (ion«" a viol.ition of ploM‘^lt>ns of 
iht Ilif-liw i\ TrafTif Tleirulation Ait 
l>\ oil hi 1 p.iiiN shall l>t onlv pilirm 
facu ev Klein e of ni'trliKoni ivinii's 
nn inti ntion onl\ to n lit ve vn.l )loi ot 
tontlu^nc font of his vjol.ition and 
1t> ptiniil him to n hut it and iinih r 
lln ‘^lilul(‘ Ihi li e,islaluii' intended 
1 o < hrm).I tin exi^ t iiif., 1 11 11 l of a vio- 
iMion onlv to 1hi( i\tenl—Olson V 
Tiiilndi M 1 R II\ t^o , Nuj.ra 

27 Minn—Olson \ Tiululh, M & 
I R R\ Fo seipra 

28 NY — Mot)d\ \ Ose,tiod, 04 N V 
18S 

JO F J p 6(.(. note 88 
Ihiifitn of i.TtJot as to tt.nlnhulorv 
in^Imtiut j;* nerallv set lh(> F J S 
title NefliF^ent € 210 JIJ, also 45 

F .1 p 1170 note *1 ]-p 1184 nott 2.5 

29 Md—Stand lid Oil Co \ Hart- 
mm, 62 A 80.5. 102 Md 563 

30 Md—Vondiihoist Tlrewinn Fo 
V Annhine, .56 A 833, 98 Md 40() 

31 Mass—Perlslein v Amonian 

Kxpiess Fo 59 N E 194, 177 Mass 
.510 52 L.RA 9.59 

29 CJ p 666 note 91 
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32 

Md — FJet<hpr v 
87.5, 107 Md 120 

Ihxon, 

68 

A 

29 

C J I) 067 note 92 




33 

— Whisslf'i V 
981, 1G5 lU 152 

Wrilsh 

30 

\ 

29 

FT Ob'! not 0 91 




34 

M n h —I .on k v 

W 55 80 Midi 200 

I’>ISS< 11 

4 5 

N 

J9 

v’’ I p 067 nott 9 1 




35 

M r s lA'Ii 1 1 ni \ v 
E OJ') J 1(1 M iss 232 

(3 1 OSS 

6 

N 

J9 

F I p ()G7 nott 97 




36 

Mass—AVhitiuv v 

Floss 

supra 

29 

F I i» 0(.7 nott 98 




37 

ATu h —Am \\ or ih 

V TIovt 

‘T, 

127 


N W' ;J5 lOJ Midi 

1 35 



29 

C J p 607 nott 99 




38 

Mo - — M 1 1 loldi T it K 

V Wall 

ash 

R 


Cii .'<10 s \v 71 joo Mi)Api) ^'ie, 

M'rtiorari quashed State v Klli- 
soii, JOI S W 390 

l‘a—I'othi V Natural Oas (^o 39 A 

I, 183 I’a 576 
29 F J p 667 note 1 
39 M.iss— \danis v Swift, 62 N E 
1008 17J Mass r.Jl 
29 F T p 607 note 3 
40. Mo—Rums \ I’ol.ir Wave lee 
Af Fui t Fo , App 187 S W 145 
29 F J p 667 note i 
Judiiidl notice of road and high 
way matters see Evidence 5 94 
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The general rules governing the weight and suf¬ 
ficiency of evidencc^^ are applicable to actions for 
injuries on the public highways, with respect to the 
cause of the injury^^ the questions of negli¬ 
gence,^^ contributory negligence,^'* and defendant’s 
ownership of the vehicle causing the injury ^6 

d. Trial 

(1) In general 

(2) Questions for jury 

(3) Instructions 

(4) Verdict and findings 

(1) In General 

The trial of actions based on negligence gener¬ 
ally IS considered in the C J vS title Negligence §§ 
2S1-305, also 4S C'J j) 1278 note 2-]) 1371 note 14 
For a consideration of the trial in actions for in¬ 
juries from the operation of motor vehicles see the 
C J S title Motor Vehicles §§ 521-558, also 42 C J 


p 1239 note 52-p 1287 note 12. 

Examine Pocket Parts for later cases. 

(2) Questions for Jury 

In actions for injuries on the public highways, ques< 
tions of fact, such as those relating to negligence, con¬ 
tributory negligence, and proximate cause are ordinarily 
for determination by the jury 

In accordance with general rules, questions of 
fact arising on conflicting evidence in actions for 
injuries on the luiblic highways are for the deter¬ 
mination of the )ury,^® under proper instructions 
from the court,while questions of law are for 
the court,'** as where because of the absence of es¬ 
sential evidence or the presence of undisputed facts 
but one conclusion can be diawn'*'^ "i'hus, exccjit 
where the evidence is insufficient to go to the )u- 
ry 50 clear and undisiiuted as to make the 

question one of law for the court,the question 
of defendant’s negligence is ordinarily one of fact 
for the jury,"'2 as is the question of contributory 


41. Va—Lane liroh Co v itarnard, 
O') 8 13 ‘)()9, 111 Va 680, 31 H A, 
N S . 1200 

20 r J p 607 note 7 

42. Mo -Dt Maet v Fidelilv Stor 
aj?e, rntkinK & Moving (N) , 06 S 
W 1045, 121 MoApp 02 

29 r 1 p (.67 note 8 

43. ("aI—Roche v Uedinglon, 57 P 
SOO. 125 Cal 174 

20 C.I P 007 note 0 
Res Ipsa loquitur doctrine 

Kviden<e was sufticK nt to wan ant 
infen nee of nfgligtnee und< r ret, ipsa 
hxiuitiir do< trine -Sihtnck v Roun¬ 
tree 205 P 071, 00 Cal App 443 
44 Lf —Lee \ Foley, 37 So 594 
113 La (.(. t 
•20 CJ p 668 note 10 

45. NY—Kelly \ Ad« Irnann, 70 N 
^ S 574, 72 AppDiv 500 

29 C.l p (.OS not* 11 

46. Vt—l>uniont v Ciornu-, 130 A 
679, 00 Vl 208 

Wifa—C.irtmill V Whiting-Plover Pa¬ 
per Co, lO.S N W 726, 1S{ Wib 651 
29 C J p 068 nott 11 
Road open to public 

\\ hethei load on w h]< h ac( ident 
oceuired was open to tlu pui)Jie is 
a question for the Jury -Demn.s v 
Stukey, 294 P 270, 37 Ariz 209, n- 
heanng denied 295 1* 971, 37 Anr 

510 

Use of bififliway for viatic purposes 

Whethei one is making a viath use 
of a wav IS fiencrally a ciiiestion ol 
fact to l>t deUrmini'd by th( trier of 
the facts—Manning v Manchester 
St Rv, ns A 386, SO NH 404 
Reasonable use of hlgrhway 

What confalitults a leasonablt use 
of highway by heavy vehicles is or¬ 
dinarily a question of fact for the 


jury—Maeoml>er v Nichols, 34 Miih 
212, 22 Am R 522 
Standlngr on higfliway 
N 11 - Lange \ in v Twin State Gas A: 
Fleet ri< Co, 128 A 681, SI Nil 
446 

Care taken by policeman 

indher police oIlK er In using 
highway used same (are as reason- 
al)l\ prudent ptison is jury question 
— Kc imer v Salisburv, 142 A 749 
108 Conn 180 
Damag'es 

low a — KIt ihauer v Shedd, 102 NW 
107 

Kan —FI>nn v ITollenl.ac k, 173 P 
025, 103 Kan 448 

47. Vt—Dumont \ Ciomle 130 A 
670, 99 Vt 208 

48. Statute Invading* jndlcial func¬ 
tion 

St.itufe providing that, in event of 
damage to person or proper t> result¬ 
ing from collision of vehicles in 
W'liuh both partus weie violating 
laws peit.iining to tin* operation of 
vehiilts the question ol who shall 
in held tor d.irnagts is for the Jury, 
was lu Id tt> Im invalid as invading 
tht judicial power—FJitlecki v Unit¬ 
ed Triuking Servuc, 226 NW 675, 
2 17 Alu h 66l 

49. Proper use of highway 

It the use made of i highway i.s in 
no Tva\ int ident to a litivth'r's ust* 
of tlu hlghwa^, and thi re is no pur¬ 
pose or inttnt to m,ikt* .such use, 
(here IS no qiustion of faet presi'nted 
as to reasonable use —Manning v 
Mont luster St Ry , 118 A 386, 80 N 
TI 401 

50. Svidence Buffloient to go to Jury 

(1) Driving quickly over a (ar 
track with an overloaded wagon from 
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which an article was liable to fall 
—Lc'dig V Germania Urewing Co, 25 
A 870. 153 Pa 208 

(2) Failure to place a brake on a 
h( avy wagon—HurUv v New York 
Jhooklvn Rrevving Co, 43 NYK 
250 1 1 AppDiv 167 

(O Failure to i bam wheels in go¬ 
ing down a hill as was eustomarv 
—Aldrich V Monroe, 60 NH 118 
(4) Failure to block a wagon slop¬ 
ped on a hill —Newcornl) v Van Zile, 
34 Ilun N Y 275 

51. Minn —Olson v Duluth, MAI 
Tl U\ Co 5 N W 2d 402, 213 Minn 
106 

52. low'a—(^arruthers v Campbell, 

102 NW 138. 195 Iowa 300, 28 

ALR 949 

Vt—Dumont v Cromie, 130 A 679, 

00 vt 208 

29 C J p 668 note 13 la] 

Due care in use of road generally 
Cal —llagenah v Bidwell, 189 P 799, 
4 6 Cal App 556 
20 C J p 656 note 15 
leaving horse unattended 

Whether leaving a hoise on the 
highw'ay untied and unattended con¬ 
stitutes negligence is, together with 
the surrounding c irt umstanc es, a 
cjueslion lor the Jury — Lawson v. 
Rrokmanii, 226 1» 252, 116 Kan 102— 
29 C J J) 664 note 51 
Negligence in frightening horse 
Ala -Rodgers v Harper, 54 So 199, 
170 Ala 647 
20 C J p 661 note 4 
Negligence of driver injuring pedes¬ 
trian 

Mich — Boick v liissell, 45 N W. 65, 
80 Mich 260 
29 CJ p 659 note 69. 
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nepfligence,®^ and the question whether such negf- 
Iigence or contributory negligence is the proximate 
cause of the injury In some jurisdictions, when 
a prima facie case of actionable negligence has been 
established, but is unopposed by explanatory evi¬ 
dence, the court may direct a verdict against the 
party guilty of such negligence 

(3) Instructions 

Instructions in actions for injuries on the public 
highways should clearly and correctly state the applica¬ 
ble law, be confined to the issues raised by the plead¬ 
ings and evidence, and not ignore issues or evidence 

In accordance with the rules governing instruc¬ 
tions in civil actions generally, as discussed in the 
C^JS title Trial §§ 266-448, also 64 C J p 510 


note 1-p 1008 note 15, in actions for injuries on 
the public highways, the court should give proper 
instructions as to the general principles of law ap¬ 
plicable,^® as to the rights of the parties,®*^ as to 
negligence®® and contributory negligence,®® as to 
proximate cause,®® as to the burden of proof,®i 
and as to what is pertinent evidence ®2 

The charge should be confined to the evidence,®® 
and to the issues raised by the pleadings,®^ and 
should cover all the circumstances, not ignoring is¬ 
sues or evidence,®® or setting out only isolated 
facts,®® although pertinent questu>ns may be sub¬ 
mitted ®’^ The province of the jury must not be 
invaded ,®® nor should the court assume the exist¬ 
ence of material facts in dispute,®® or give undue 


Nlgrht driving- of cattle without Ug-hte 

Ohio—Wtbster v follotk 15 Ohio 

App 102 

Runaway horse 

NY -VV(st V Woodruff, 97 NYS 
1054, 112 App Div 1 { { 

20 r r p 66'i note 25 
53. lowti—C’arruth( rs v (''aniphi 11, 
19J NW ISS, 105 Iowa 390, 28 
LR 919 

Mo -Hannah v liutts, 14 S W 2d 31, 
222 Mo App 1098 

Vt—Dumonl v Croniio 130 A 679, 
99 Vt 208 

Wis—Cartmill v V\ hitinpr-Plovor 
J’npti Co, 198 NW 726, 1 83 Wis 
651 

29 C J p 665 note 69, p 668 note 13 

ri)] 

Injury by frig-htening- of horse 

Kv —HioniUv \ Rani;hoine, 139 S 
W 94 9, 14 4 Kv 761 
Pa—Sloneoipher v liooth, 51 I’a 
S11 pel 50 

Character of horse 

It has het n hi Id not to he thi law 
that in order that one might reiovtr 
for injuries ri suiting from the 
frightening of his hoise on the publu 
highway b-y a bull running at large 
ht‘ was required to drive an "ordi- 
naiv hoi so." whuh iiiider like cii- 
eumstances, would not liavt hi come 
unruly —Farrell v Crawford, 222 Ill 
App 499 

Iiook around on alighting from ve¬ 
hicle 

US—(Jaiside v New York Transp 
Co , C C N Y , 146 F 588, modified 
on other grounds 157 F 621, 85 
CCA 285 

29 C J p 659 note 70 Ih] 

Night driving without lights 
Mo—Hannah v Rults, 14 S W 2d 31, 
222 Mo App 1098 
Pedestrian Injured by vehicle 

(1) Contributory mgJigtnce ot 
pedestiian injured by vehicle is a 
question for the jui\ —(Jarsidc v 
New York Tranap Co, CCNY, 146 
F. 688, modified on other grounds 


157 F 521 86 CCA 285—29 CJ p 

(»59 note 70 

(2) Wliether plaintiff should have 
known the relalivi spei d ol two ve¬ 
hicles approaching w,is a question 
tor the jury —Relton v HaxKi, 58 N 
Y 411 

54. loyy^a—Needv v Hitth john, 115 
NW 483 137 Towa 704 
Mo—Hannah v Putts, 14 S W 2d 31, 
222 Mo App 1098 

NJ—Mursky v Rrodv, 181 A 271, 
13 N J Misc 725 

Ohio—Stockbcigei v Ames Shovel 6: 
Tool Co , 35 Ohio (’'ir Ct 376, 1 

Ohio App 135 

Cause of runaway 

N Y —Lvnch v Brooklyn City R Co , 
25 N E 955, 123 N Y 657 

55 Statutory violation 

Undei statute proMding that In 
(ivil actions a Molation of provisions 
of the Highwav Tiafflo Regulation 
Aot bv either partv shall be only 
piima fatic* evidence of negligcmce, 
the pnma facie piovision is a rub 
against the violator, and, if eyndence 
of violation stands unopposed hv evi¬ 
dence tending to show a reasonable 
giound toT such violation, the liial 
< mil t sliould direct a vtrdict against 
th(‘ violaloi—Olson v Duluth, M A 
I R Rv Co, 6 NW2d 492, 213 
Minn 106 

56. Ala—Morrison v Claris 72 So 
305, 196 Ala 670 
29 C J p 668 note 15 
Erroneous instructions 

(1) In an action for injuries re¬ 
sulting from the frightening of a 
hoist by a bull running at large on 
the highwav, an instruction requir¬ 
ing plaintiff to prove that the hull 
WMh on tht highway without the per¬ 
mission and fault of defendant is 
erroneous—Farrell v Crawford, 222 
Til App 499 

(2) Other cases sec 29 C J p 668 
note 15 Lb] 


57. Tcnn —Foreman v Ozment, 6 
Tt nn App 536 

29 C.T p 668 note 16 

58. Utah—Russell v Watkins, 164 
P 867 49 Utah 698 

29 CJ p 668 note 17 

59. NY—Moebus v Herrmann, 16 

NF 115 108 NY 349, 2 Am S R 

440 afTnming 38 Hun 370 

29 C J p 668 nott 18 

Instructions held proper or correct 

T(‘nn—Foieman v Ozment, 6 Tenn 
App 536 

29 C 1 p 668 note 18 la] 

60 Mich —Ainsworth v Hover, 127 
NW 325, 162 Mich 115 

I*a —Mastel v Walker, 92 A 63, 246 
T*a 65 

29 CJ p 668 note 19 

61. Mich—Ainsworth v Hover, 127 
N W 325. 162 Mich 136 

29 C J p 669 note 20 

62. Pa —Henry v Klopfor, 23 A 
117, 338, 147 I’a 178 

29 CJ p 669 nott 21 

63. Term —Foreman v Ozment, 6 
Term App 5 5 6 

29 C J p 669 note 22 

64. Ky —Illinois Cent R Co v. 
Smith, 118 S W 9 13. 133 Ky 732 

29 C J p 669 note 23 

65. Mass—McDonough v Vozzela, 

143 NE 8 51 24 7 Mass 552 

29 C J p G69 nott 24 

66. Conn —Neshit v Crosby, 61 A. 
550, 74 Conn 554 

29 C J p 669 note 25 

67. Iowa—Eaton v Cripps, 62 N. 
W 687, 94 Iowa 176 

Mass—Wrinn v Jones, 111 Mass 
360 

6& Til—Christy v Elliott. 74 N E 
10 55, 216 111 31, 108 Am S R 196, 

1 E R A .N S . 215 

Wash—Wolf V Hemrich Bros Brew¬ 
ing Co, 68 P 440. 28 Wash 187 

29 CJ p 669 note 27 

69. Md —American Straw Board Co 
V. Smith, 50 A. 414, 94 Md 19. 
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prominence to particular matters 

Instructions must not be conflicting^ or confus¬ 
ing^,but they must be considered as a whole,and 
a mistake may g^enorally be cured by an additional 
charge 

(4) Verdict and Findings 

The verdict and flndinge m actions tor injuries on the 
public highways must be consistent and supported by 
the evidence 

In actions for injuries on the jiublic highways, 
the riiidings, as well as the verdict and findings, 
must be consistent'^'* and sup])ortcd by the evi¬ 
dence,and should be reasonably construed 

A special verdict in older to support a judgment 
for jilaintiff must find all the facts essential to de¬ 
fendant’s liability 

e. Damages 

Although punitive damages may sometimes be re¬ 
covered, in general recovery in actions for Injuries on 
the public highways is confined to the damage suffered 
by the injured party 

In general recovery in actions for injuries on the 
public highways is confined to the (himagc suffered 
by the injured party Thus a mtie seiv.int hav¬ 


ing no special property interest in property dam¬ 
aged as a result of another’s negligence in the use 
of the highway cannot recover for the damage to 
the property 

Ptimtwe damages In a proper case punitive 
damages may be imposed for inflicting an injury 
through improper use of a highway,but only 
where the negligence manifests a wanton disie- 
gard for the lives or safely of others, or is willful 
or malicious The owner of a horse which i an 
away, injuring plaintiff, is not liable for punitive 
damages, although it was in the habit of running 
away, and was negligently left by the driver un¬ 
hitched in the street, the owner not having author¬ 
ized, approvefl, oi ratified this 

§ 247. Penal and Criminal Proceedings 

Penalties and criminal liabilities are frequently im¬ 
posed on persons using the highways in a prohibited 
manner 

In many jurisdictions a misuse of the highway 
IS a misdcmtanor,^*^ and criminal liability is often 
imposed by statute for prohibited conduct on the 
highway,*^'* siicb as racing,^*'’ lecKless driving,^® ap- 
jiearing on the highway m a clriinkcii or intoxicated 


ST>—HavIs V C ^ J MRhd lliew- 
iny: (^) , 1 1(1 N W 6M 1 .;j S T) l 

70. NY—M(Manii8 v WooU (‘i Ion 
IS NYS 54r», aflhTTua 34 NK 511, 
1 ]S N Y 64S 

20 (' T p 6G0 iiot(‘ 20 

71. <’al—SlauKhlor v fioUllurg;, 147 
r On, ‘J(> r.il Ai)p 318 

20 C I p ()(»0 Molt 1(1 

72. Kv —Hrornlfv v lainphorni' 139 
SW 040. 144 K\ 7G1 

20 (" J p (,(i0 Mott 31 

73. NY —TMiinthcv v Uaut nbut hloi 

75 NYS 711 71 \ppl>iv 17 5— 

lUrnnaii \ Kuhnidson, 56 N \ S 
4 Jh, 5S \pi> 1 >1 V 4 (j'l 

20 ("J p 6G0 nolo 12 

74 K,in—Mann v NorthoasL K<in- 
S4S Trl , 111 1» isi. 83 Kan 
206 

20 (’J p 0()0 note 35 
Qeneral and special findlng-B htid 
not iM(’onsi>-tont ~ e^adv \ Sanford 
207 I* 45 57 (’■«! App 218 

75. NY—Btrnicin v Schultz, 8 4 N 
Y S JO2 

Bvldenoe held sufllclent 

(1) To sustain findinK of nej;li- 
Ken<« —S(hentk v liountn e, 2o5 1’ 
971, 00 C.il App 4 43 

(2) To w.irrunt findinn of wanton 
neKlipcnt o --I’f (tvi^ro\ ( v Ilitht, 198 
N VV 809, 150 JVlinn 200 

76. Ttx —Miijte v West, Civ App , 
57 S VV. 028 

29 C.J p 009 note 37. 


77 Tiul —VValkup v Mav, 36 NR 
017. 0 Ind App 400 
20 C I p 0(»0 note 34 
78. Vt—Dumont v Ciomie, 130 A 
670 00 Vt 208 

79 Vt —Dumont v CtorriM supr.i 

80 Town—Kh ihauor v Slitdd 102 
N \V 107 

K,in —Flvnn v Hollenback, 173 P 
925, 103 Kan 418 

81. K> -IVloort v Hart, 188 SW 

801. 171 725 

82. Conn — Havvvood v Ilanim, 58 A 
695 77 Conn 158 

83 Ala -- Pul him v State, 7 So 
118 88 Ala 100 

20 C J p 670 note 45 

84. Stop at througrh hierhway 

Pailure to stoj) veiiit h before en- 
ttnnK a thiouKh higliwav at an in¬ 
ters, tt ion ubrrt^ a duly installed 
stop siMiiul dtvice Is set again.st such 
vehule IS an oltense undo some slat 
ules—Ccjfr.in v GrUhn, 151 A 817, 
85 Nil 29 

Disorderly eonduct on highway see 
Disorderly Conduct W b (2) (rj 
Shooting firearms along or acro.ss or 
within a spec ified distance of a 
public load oT highway as offense 
sec the C J S title Weapons § 20, 
also 68 C J p 67 notes 17-22 

85. Ind —State v New, 76 N E 400, 
165 Ind 571, reversing 76 N,E 181, 
36 Ind App 521 
29 C J p 670 note 46. 
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86 NI)—State v Sullivan, 227 N 
W 230 58 N D 732 
2') CJ p 670 note 47 
‘^Common travellngr pace” construed 
Jt T —Slate V Smith 60 ^ 1061, 29 

HI 2 45 followed in State v Me- 
Cibe, 60 A 1064 
12 C J p 210 notes 10-21 
Evasion of red light hv passing 
through private property atro.sb a 
c^orrif>r, therobv securing the benefit 
of tb( green light of the intersecting 
sIrc'Ht, IS not prc)h]bited by law, and 
IS not in Itself rceklc'ss driving — 
Peopb V Sweet, 225 NYS 182, 183. 
130 Misc 612 

Presence of property or other per¬ 
sons essential 

(1) Where* there* were neithe^r per¬ 
sons nor prorierly on the highway to 
be mjuie*d, t)ic*re cannot be a con¬ 
vection tor Tc*ckless driving solely on 
proof of spec*ding --People v Carrie, 
204 NYS 750, 763. 122 Misc 753 

(2) “There should he evidence of 

other farts and circumstances show¬ 
ing that the person or property of 
others was being endargered”—J’co- 
ple V Sweet. 225 NYS 182, 1.30 

Misc 612—People v Came, supra. 
Violation of law of road 

Reckless driving may be based en¬ 
tirely on violation of the rubs of the 
road and negligence*, although all 
cases of such violation or of negli¬ 
gence may not be reckless driving 
—State V Sullivan, 227 N W. 230, 58 
N.D. 732. 
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condition,driving while under the influence of 
intoxicating liquor or narcotic drugs,heavy haul¬ 
ing,^® driving a specified or other vehicle on a hard- 
surfaced road, which was likely to damage the road 
beyond ordinary wear and tear,^^^^ or willfully driv¬ 
ing on a closed highway Unless the statute so 
proMdes, a cnminrd intent need not be shown 

Negligently driving on the left side of the road 
IS not <i violation of a statute making any '‘willful’' 
act which senously in lines the profierly of another, 
and for which no otlu r punishment is expressly ])re- 
scribcd, a misdemeanor nor is it a nuisance un¬ 
der a sialute making a public nuisance a crime 

It ha'* been held that the fact that sufficient room 
was left for otheis to pass was no defense to a 
criminal prostcntion for failing to comply with the 
statutory requirement to kec]i to the right of the 
center of the road 


Penalties Statutory penalties for not turning to 
the right are sometimes imposed,^® although under 
some statutes willfulness must be shown In 
some jurisdictions a penal statute is ineffective un¬ 
less It vests in some person the right to sue for the 
penalty, and provides for the disposition of the pro¬ 
ceeds 

Liabiliiy at common law If one by driving reck¬ 
lessly in the highway kills another, he is liable for 
murder or manslaughter as in other cases of acts 
resulting in death So a person who injures an¬ 
other by intentionally, wantonly, or recklessly driv¬ 
ing a vehicle on him may be prosecuted for assault 
.ind battery ^ 

Indi( tment, affi(lo7>tt, or complawt The indict¬ 
ment, affidavit, or compl.iint should plainly set 
forth the offense charged,- without duplicity,^ <ind 
allege facts bringing defendant within the statute,^ 


87. Aik—Tinatin,oi v State, 280 S | 
W MS?, 170 Ark 700 

fl8. “Any vehicle'* 

In statult nwikiHK it a misdfmfnn- 
or to drive a^^ Mhich wtiilo und^r 
jnflufTue of intoXioatniK luiuoi or 
naTfotir drug's “vehu ]( ’ intliidts not 
onlv all aninml-drawn vchitles, hut 
(‘vrn iiddtn aiiirnals qnd buntlrs, 
notw i1 list.inding that tin slatutt np- 
p( ars in chapter of <onipihd (''ode 
entitled “Motoi Vehicles”—State v 
Stivvart. Ill P2d 70, Ariz 82 
Reckless driving' not included 

The offense of reckless driMng is 
not iiuludc'd \Mthin the e rime of 
druing v^hile under the influence of 
intoxicating liquor—J’eoplf v Mc- 
Ciath, 271 P 040, 04 Cal App 520 

89. P"la—Btll V Giegory, 103 So 
8 12, 80 Fla 293 

20 CJ p 670 note 48 

90. Fin —Baker v Ha>es, 7 So 2d 
.500 

91 Applicahillty of statute 

Statutf making it an oflc*nse ■will¬ 
fully to drive on a h]^hw.'i\ which 
lias been closed or to deface or dis- 
ii'^ard a barricade or detoui sign 
eTcfUd In connection therewith ap¬ 
plies onlv where the highway has 
ac lu.Tlly been c.]os(.d and a dt toui 
established, so that .i prosecution 
lannot be* brought thorc'undei for 
driving on a highway which was be¬ 
ing oiled, in disregard of instructions 
of the men doing the work, if the 
road had not been closed, the traffic 
theieon being meielv regulated — 
(Commonwealth v Ldngenfeltcr, 33 
PaDist & Co 615 

92. Ind —Hamilton v State, 52 N F 
419, 22 Ind App 479 
29 C J p 670 note 49. 


93 NY —People v Martinitis, 153 
NYS 791, 168 App Du 440 
J9 ("J p 070 note 50 

94. NY—People V Martinitis, su¬ 
pra 

95. Mass --('’omrnonwealth v Allen, 
11 Mete 403 

98. NY—People v Martinitis, 153 
NYS 791, 108 AppDiv 446 
29 C 1 p 669 note 4 2 

97. NY—Faring v Fansirigh, 7 
Wend 185 

98 . NY—Stamford v Calhoun, 125 
NYS 910. 69 Misc 558 

29 CJ p 609 note 4 4 
Effort of absence of provision as to 
wbo ma> enforce penalty gen<*rallv 
sec the CIS title Penalties 5, 
alsei 25 (^ T p 1189 notes 50—02 

99 Ill—Be Ik V People, 17 NE 744 

125 Ill 584 

Tenn—Fee y State 1 (’’oldw 62 
20 C J p 670 note 00 

1. (Ja—Tift V Slate. 88 S E 41, 17 
(ia \pp 063 

29 CJ p 071 note Cl 

2. Fla —Baki'r v Haves, 3 So 2d 590 
29 CJ p 670 note 52 

Cliarge In langruagfe of statute 

(1) In aeeordanee with the rule 
discussed in the (" T S title Indict¬ 
ments and Informations ^ 139 also U 
('' r p 701 note 90 reajuiring a stat- 
111 or V eitlense to lie ehargeel in the* 
letter or suhbtane'e of the language* 
of the statute, a e'ount e barging de*- 
Icndant with running a horse on a 
pubJu road “so as to interrupt Iray- 
tle-is” was held to be bad tiecause it 
did not allege that the lunning was 
done so as to interrupt travelers 

Liiereon”—State v Fleetwood, 16 
Mo 448 

(2) Charging violation of statute 
in language of statute is sufficient — 
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Hunt v State. 146 NE 329, 195 Ind 
5 85 

Heavy hauling 

(]) Hndei statute prohibit ing haul¬ 
ing eerlriln le>ads on highways te> be 
designated by county conirnissioneus 
e xc e*pt by e omplving with rogul.stions 
to be prc‘seribt‘d i>v them information 
not alleging that roads were so des¬ 
ignated and that regulations we're 
adopltel IS insuflu lent in stating that 
pailicultir road was used m forluddcn 
way witliout having ceimplied with 
rule's and rc'gulations made Ihere'for 
—Bell V (Ire gory 103 So 832, 89 Fla 
293 

(2) ()th»*r instanee's ,see 29 (’’J p 
670 note 52 [e] 

3 leiwa ' Stale y Ke>yyolski, 05 N 

'W 106, 96 low a M6 
29 (M p 070 note' 53 

4. Fla—J3c 11 y Gregory, 103 So 832, 

89 Fla 293 

Description of prohibited vehicle 

A warrant prc'diealed on a y lola- 
tiein of the statute against operating 
em any hard surfaced roatl a log cart, 
tiaeloi, well machine, or any steel 
tired vchiele other than the oiciinary 
farm wagon or buggy, or any e»ther 
y ehic le or machine that is likc'ly to 
damage' a hard-surfaced road except 
ordin.iry wear and tear, but which 
charged only that defendant did op¬ 
erate on a bard-surfac c'd load iri a 
n.inud (ounty a steel tired vehicle, 
same not bc'ing an ordinary farm 
wagon or buggy, was held t,it ally de¬ 
fective for failure sufficiently to 
deseiibe the' vc'hlcle, since an affida¬ 
vit based on the statute should allege 
the typo of vehicle in specific terms 
and that operation tliereof would 
cause an injury greater than oidi- 
nary wear and tear—Baker y Hayes, 
Fla, 3 So 2d 590 
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it should allege the time® and place® of the of¬ 
fense 

Issues, proof, and variance The proof must con¬ 
form substantially to the allegations of the indict¬ 
ment 


Evidence. The rules governing the admissibility 
and sufficiency of evidence in other criminal prose¬ 
cutions apply to prosecutions for violation of high- 
<vay laws ® 


X. INJURIES FROM DEFECTS OR OBSTRUCTIONS 


§ 248. Persons and Governmental Bodies Li¬ 
able 

The liability of the slate for injury resulting 
from defects or obstructions in the highways is 
considered infra § 240, that of counties, towns, and 
other yiolitical subdivisions of the state is considered 
infra § 250, that of highway officers, infra § 251, 
that of the persons causing the defect or ( ’ struc- 
tion, infra § 252, and that of ahiuting owners, in- 
fia § 253 The liability of a municipal corporation 
for defects or obsti nctions in Us ‘streets or other 
public ways is considered in the C 1 s title Munici- 
yial Corporations §§ 781-872, also 44 C J p 074 note 
42-p 1124 note 60 Injuries from defects or ob- 
stiuctions in private roads arc discussed in the C 
J S title Private Poads § 18, also “^0 C ] p 308 
notes 3-'^ Injuries to motor vehicles or their oc- 
cufiants hy reason of defects or ohstructions in 
highways or other public places are discussed in the 
( T ^ title Motor Vehicles 168-2S3, also 42 C J 
p 833 note 43-p 875 note 21 Initiius by motor ve¬ 
hicles because of defects or obstructions in the 

5. Tnd — St/ilr V N(‘\v 7(» N K 40(1 

ir.5 ln<l ^.71 rcvfTsinw: 76 NE 181, 

36 Tnd \pp fi21 

20 C7 p 670 note 64 

6 . Tnd - StHto V New, supra 
20 C J p f»70 note 55 

7. Ala Parker v State, 55 So 130, 

1 AlaApp 244 

Mo —State v Waffste'r, 76 Mo 107 
20 CJ p 670 note 56 

8 . Tnd —I,iueas v State 00 N E 305, 

173 Ind 302 

20 ('J p 670 noto 59 
Bvidence held ■nfflclent 

(1) To sustain conv^iction for ap- 
pearin^r on hi>?hwav whilt* intoxi- 
ca(e‘d—nrjd»;‘man v State, 280 S W 
982, 170 Aik 709 

(2) To sustain conviction for haul- 
inK oxce'ssive load—l^ucas v State 
90 NE 305, 173 Ind 302 

9- Conn —Seidel v Woodljury, 70 A 
58, 81 Conn 65 

Md—Kn^le v Mayor and City Coun¬ 
cil of CunU>e.rland 25 A 2d 446, 180 
Md 465 

Agency on wliich duty imposed 

If Affeney on which Icffislature im¬ 
poses the dut> of maintaining puiilie 
highways is acting solely in public 
Intelest, such atjency is entitled to 


highways are considered in the C J S title Motor 
Vehicles §§ 234-245, also 42 CJ p 875 note 26-p 
877 note 64 

Examine Pocket Parts for later cases. 


§ 249. - State 

The state is not, in the absence of a constitutional or 
statutory waiver of its immunity from suit, liabie for 
damage resuiting from defects or obstructions in its high¬ 
ways, but It may assume ruch iiabiiity and it may modify 
or withdraw such assumption 

The construction and repair of highways is a 
governmental duty belonging to the state, which 
can be peifoimed onl> by agents designated for that 
purpose, or by municipal corporations on which the 
performance of such duty is imposed by law,^^ and, 
in either c.ist, travelers using the highway h*ivc no 
legal right, in the absence of statute, to recover 
fiom the slate or its officers for injuries caused by 
defects in the bighw.iy Liability must be predi- 
c.ited on an affirmative constitutional or legislative 
assumption,^ 1 hut it may be assume d,^^ 

Waiver not Implied 

Statutes mereh plating: the duty 
of sup(*r\ tsion and administration of 
loads in a state highway commis- 
sioiH r, and vesting: him with power 
of eontioJ, do not waive the sover- 
ng:n immuriitv apainst suit and un¬ 
der su(h a statute the commissioner 
1-^ not Iiahl(‘, as such, for injuries 
resulting tiom defects In the high- 
wa\ occasioned by Tiis nesligence — 
Tiongsln et v Metosta Countv, 200 N 
W 248. 228 Mich 542 

12. NY—Torre V v State, 23 N Y S 
2d .170 175 Misc 250—Wolf v 

State 202 N Y S 754, 122 Misc 381 
Fann v State Highway Depait- 
ment, 165 SE 785, 167 SC 84 
29 CJ p 671 note 65 
Negligence of state engineer in 
connection with a highway under 
reconstiuc'tion rendered the state lia¬ 
ble for resultant damage—Miller v 
State. 244 N Y S 647, 137 Misc 768, 
affirmed 247 NTS 399, 231 AppDiv 
363 

Work let to independent contractor 

The state may not evade liability 
for breach of its duty as to a road 
being constructed under supervision 
of the state engineer by lettifig the 
work to an Independent highway 


immunities from liability which in- 
h('re in the performance* of n govern¬ 
mental function—De (''apua v Citv 
of New Haven, 13 A 2d 581. 126 Conn 
558 

10 K> Ta^ lor v Westerfleld, 26 S 
W 2d 557, 233 Kv 619 6') A 1. R 

182 

Md—Engle y Mavor and City Coun¬ 
cil of Cumberland. 25 A 2d 446, 180 
Md 165 

N\ —Isaac* v Town of Qiieensbui^, 
288 NYS 113 247 App Div 263. 

reversed on othc*r gremnds 12 N 
E 2d 785, 277 N Y 37 rc'argurnent 
denied 15 N E 2d 73, 278 NY 483 — 
IbiHii \ State 208 NYS 470, 212 
App)I>iv 206, affirmed 150 NE 551, 
241 NY 662 
I 2‘) (M p 67J note 64 
State highway agency 
NC—Pickett V Carolina N W 
Rv, 168 SE 308, 200 NC 760 
29 C J p 671 note 64 [a] 

11. NY—Seelye v State, 34 N Y S 
2d 205, 178 Misc 278 
UnlesB there is statutory waiver of 
immunity from liability by the state 
for damages, beexause of Injuries 
caused ]>y defective hlghwav^ theie 
can be no recovery—King v State, 
194 NYS 420, 118 Misc 689 

278 
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ferrinj? a right of action against the state highway 
commission for injuries caused by defects in state 
highways^S The right of action is wholly con¬ 
stitutional or statutoryi^ and in some cases is not 
based on the law of negligence,^-'’ but is rather an 
action for a breach of a statutory duty^® The lia¬ 
bility of the state is limited by the terms of the 
statute under which it is assumed^*^ and by the con¬ 
ditions prescribed, the statutes being subject to 
strict construction^® 

Since the right to sue the state for injuries or 
d.image resulting from highwa> defects and ob¬ 
structions IS purely statutory, such right may be 
withdr.iwn or modified by the state whenever it 
secs fit,-® and such withdrawal or modific«ition may 
affect jicnding suits -i So where a later act super¬ 
sedes an earlier one and expressly repeals all prior 
acts or jiarts thereof inconsistent with the later act, 
the later act has been held controlling as to suits 
begun after its passage But where a statute 
changing the state’s liability contains no retroac- 
livc language and is clearly so phrased as to apply 


only to prospective actions, a retroactive effect will 
not be implicel and such a statute will be held inap¬ 
plicable to cases occurring before its passage 

Patrol system A statute providing that the state 
shall not be liable for damages suffered by any per¬ 
son from defects in state and county highways ex¬ 
cept such highways as are maintained by the state 
by the patrol system is an affirmative grant sanc¬ 
tioning causes of action which could not otherwise 
arise In the absence of a definition in the stat¬ 
ute of the term “patrol system,” it must be con¬ 
strued as meaning any system adopted by the com¬ 
missioner of highways under another section of 
the statute authorizing the commissioner of high¬ 
ways “to adopt such other system as may seem ex¬ 
pedient so that each section of such highways shall 
be under constant observation, and he effectively 
and economically jircscrved, maintained and re¬ 
paired ”25 Under the statute the slate is liable for 
damages suffered by any person from defects in a 
highway maintained under the jiatrol system 26 The 
defects furnishing the cause of action must in some 


t ()iilra< toi —Miller v Slate, 247 NY 
S U'il AppDlv .10}, affiriTiiiifr 

214 N Y S 54 7, 1 S7 Mist 708 
13 (''onn—I’apo v Cox, 28 A 2d 10, 

12S Conn 251) 

29 C J p 071 note 08 

Duties previously laid ou towns 

ITndei Sinliile state highway com- 
misau)ner, as usptcts hitjliwavs tak- 
over l>v him, has sanit duties and 
hardens which wei e tlieittofore laid 
i)n toy ns—Tiuiin v MatHonald, 147 
A 20 110 Conn C8 

14. Kan—lUessman V State Hiph 
yav Commission, 121 T’2d 207 15 1 

Kan 701—Corpes v State llifih- 
yav (’’omrnission, 10 2d 824, IJO 
Kan ‘571 

15 Not based on law of negrllgrenoe 

Kan—Jllessnian v Slate TTi^hyav 
Coninnssion, 121 P 2d 267, 154 Kan 
704 —GorRt s V State IliMhyM\ 
Commission, 10 P 2d Sll, ]‘J5 Kan 
171 

NY- Minshtll V State, 204 NTS 
472, 121 Mist 177 

le. Conn—Mt Manus v Jarvis, 22 A 
2d 857, 1 28 (\>nn Appendix --Shii- 

lock V M«icT>onald, 186 A 562, 121 
(’onn 611 

17. Mass—Komon V Ct.nimony ealth, 
129 NE 582, 236 Mass 599 
N'T—Itidair V State 208 N Y S 170 
212 AppPiv 206 afllini(‘d 150 NE 
551, 241 N V 552—Pest v Stale, 
186 NTS {59, 114 Mist 272 
What constitutes defect or obstruc¬ 
tion st'e infra § 257 
Structural defects and inert obstruc¬ 
tions 

Under Highway L § 176, as 

amended by U 1922 c 371, duty of 


s^ite to kttp its hifiJivvays free fiom 
d< feels IS perfoinud y’^hen lii^h- 
vva-vs art tree* t?om strut tural de¬ 
ft cts and in#>rt obslrut tions, and lia- 
hilit> canntit lie t'stahlished by un¬ 
lawful or nt'^'li^rent use of such hifih 
y.iV —Minshtdl v State, 201 N Tt S 
172, 123 Mist 177 

18. Kan—I'aistms v Stale High¬ 
way Commission, 72 P 2d 75, 146 
Kan 476 

29 CJ p 671 note 70 

19. S — J^ann v State llighy.iv 
Depaitment 165 SE 785, 1G7 SC 
81 

29 (" J p 671 note 66 

20. Md —Engle v Mavor and Cjtv 
(k)iinciJ of C’umberlnnd, 25 A 2d 
44 6, ISO Md 165 

S(^ —!MtCov V State Highway De¬ 
partment of South Carolina, 169 S 
E 174, 169 SC 4 ?6—H>num v 

State Highyav Dept, 15 1 SE 165, 
156 SC 2 >2 -United States C'asu- 
nltv Co V State Highway Dept, 
151 SE 887, 155 SC 77 
Mttdifit at it)n and revotation of states 
lonstnt to bt sued g« riernllv ste 
Stales § 215 also 59 C J p >06 nott 
68-p .107 nott 70 

21. SC’—MtC’ov v State Highya\ 
Pepailment of South Caiolma, 169 
S E 171, 169 S 426 

22 S C —U S C.isually Co v State 
Highwav Depailintnl of South 
Carolina 151 SE 887, 155 SC 77 
Damage occurring before paesage 
At lion ag.imst state highwH\ de- 
par inn nt yas goxtined hv ail ol 
1928, notwithstanding injury from de- 
iicts m highway occurred while 1925 
* statute was in force, where the ac¬ 
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tion yas la gun after passage of the 
1928 act whi( h superseded the earl¬ 
ier statute—U S Casualty Co v 
State Highway Department of South 
Carolina, supra 

23 SC—Mef^oy v State Highway 
Dcp.irtment of South Carolina, 169 
S E 174, 1 69 SC 436 

Act to further define duties and re- 
BponsibiUtieB 

Where a statute which exempted 
the state highway depertment from 
h.ihility for injuries or damages 
from highway def(*t ts or markings 
where thi* department extreised its 
ht St ludgrnent, contained no retroac¬ 
tive langu.ige, and was entitled "An 
Act to I'^iirther Dehne the Duties and 
llesponsihilities" of the department, 
the v«ry lith* of llu at i '^howt d that 
Its operation yas limited to piospei- 
tive actions and the statute would 
not ht given a retioactue i ffvrt by 
Implicat ion --McCoy v Stale High¬ 
ways Depaitment of South Caiolma, 
►supra 

24 NY—IJelairv Stale, 208 NT Y S 
470, 212 App Div 206 affirmed 150 
N E 551, 241 N Y 552 

25. NY—P(*lair v Stall, sujira 

26. NY—Easferbrook v State, 202 
NYS 896 122 Mist 397 

State is under like liability with 
towns tor injuries due to defects in 
highyays— Karl v Stale, 7 N Y S 2d 
111, 255 Apj> Div 825, reversed on 

oth< r grounds 18 N E 2d 852, 279 N 
Y 555 motion granted 20 N 10 2d 22, 
280 N \ 574—Uest v State. 197 N Y 

S 69, 2(M App Div 119. affiirnirig 186 
NYS 159, 111 Misc 2<2, and af¬ 

firmed 142 N E 325, 236 N Y 662-— 
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way, as to their causation or continuance, be re¬ 
ferable to a fault in administering: a patrol sys¬ 
tem, or system of constant observation, which has 
actually been inaugurated,and no one can have 
a of action under the statute unless it appears 

both that his damages are directly attributable to 
“defects” in the highways named, and that there 
was negligence in respect of the cause or continu¬ 
ance of such defects 28 

Particular time of year Where the statute so 
provides, the state assumes liability for damages 
caused by misfeasance or negligence of its officers 
or employees without regard to the time of year at 
which such damages were sustained,2^^ but the waiv¬ 
er of immunity from li.ibility may be expressly lim¬ 
ited to in limes occurring between specific dates in 
the year 

§ 250. - Counties, Towns, and Other Po¬ 

litical Subdivisions 

a In general 

b Lack of means or funds 


a. In General 

A county, town, or other minor political subdivision 
of the state is not erdinariiy, in the absence of statute, 
regarded as iiable for injuries resuiting from defects or 
obstructions in its highways; statutes, however, fre¬ 
quently impose such iiability. 

In some jurisdictions it is held that municipal cor¬ 
porations proper, such as cities and incorporated 
villages, arc not liable for injuries caused by de¬ 
fects or obstructions in the highway, unless such 
liability IS imposed by statute, while in others a 
contrary rule obtains, based on the theory that, be¬ 
ing invested with the exclusive contiol of highways 
within their limits, it is their duly to keep them 
I in a reasonably safe condition These rules are 
discussed at length in the C J S title Municijial 
Corporations §§ 782, 783, also 43 C J p 974 note 42-- 
p 979 note 83 It is generally held with reference 
to quasi municipal corporations or minor political 


Marttas v Stale, NTS 102, 10 ^ 
Mim 226 

Facts brinefln-gr road under patrol sys¬ 
tem 

Undt r Tli«:bw«v L ^170 amend 
od i)V 1^ 1922 e 371 9 17, limitinK re- 
eoverv of dania»f(‘S against the state 
fot InjurKs on do(e<liv< highway 
iietvvei n May 1 and Novtmhd 16 and 
on highways as are niaintainid 

b\ tin state l»v thf patio] system, 
l]je wntlen Hc<epl«n(c of a (ontratt 
for (r)nst 1 ui 1 ion of a higliw'ay, and 
the tinning of the rotid over to tht 
malntenante division for <afe under 
its then existing patiol sysitm, 
m irked the load fiom that time as 
one so maintained—King v Stat< 
194 NYS 420, IIS Misc 6S9 

27. NY--rhl,iirv Stale 20S N Y S 
470 212 App Div 206 tifflrmtd 160 
N K r.51, 241 N Y 662 

Highway not patrolled 

When highway h.id been desig- 
n.iltd as (.me to be palrolhd undii 
Jligliwav liiw' t} 170, l>ul patrolman 
lesigiu'd without having palioiled 
highw'ay and no other was ap])onited 
until afl(T ar ( ident from dtttii, 
highwa> yvas not mainl.iIro <1 uridt t 
“patrol systt>m,” within ^ 17(i, and 

difi'ct having existed for long tiim 
prior to uiipointment of any patrol- 
nnin w'^as not attributable to negli- 
gt ni» in maintaining patiol—Helair 
\ State, supra 

28. NY—lit lair v State, supia 

29. NY—Torn > v State, 23 NY 

S 2d 370, 176 Mist 2,69 ley^erstal 

on othti grounds 42 N Y S 2d 667, 
266 AppDiv UOO. 


Iilmitation to misfeasance or negli¬ 
gence 

(1) A stetlon of thi highw'ay layv 
having refenmit to claims for dam¬ 
ages taused hv d(fett‘’ in stall* or 
oountv highwav^R, retiuiring sin h 
damagts to havi h<*en sufliied bo- 
tyyi'en May 1 and Novemhi i 16 in 
ordei that the stati niav be liable, 
IS not iriei onoilable with the pi o 
vision of thi < ourt of riaims ait 
loiiiirmiig (lairns foi damngis for 
injuries to prisons or propi rly bv 
reason of rnisl»asan€« or negligent c 
of otlo i rs and (•rnployeis i»f thi 
st<ih , and If damagts ait caused i)y 
a deft it in tin highyyav as distin- 
guisln i| Cioni tlie negligt nee of the 
slatt oth* < I oi emplojtts, tht* slate 

15 not Ttsptiiisible btlwetn November 

16 and Mav 1 but if th« darnagt's an 
suflt'ied by itnson of the misfeds- 
fUK« OI ntgltit t»f stale oflit (1 s or 
truployets tlu slatt waiy'^es its im¬ 
munity wliithei such dani.igts an 
siistamtd on a highyvav t>i other wist 
and at any Imit* Miller v State, 24 4 
N Y S 617, 1 17 Mist. 768, affirmed 24y 
N Y S 199, 231 App Div 3(>3 

(2) F'liluri to give w'Hrning of a 
di feet is not a deft cl —lielair v 
Stall, “OS NTS 470, 212 App Div^ 
206 alhiined 1.60 NE 561, 241 NY 
6 6 2 

(3) Tht prt*senot* of a slate truck 
on a highw'.iv is not a deftet—Min- 
stht‘11 v Stall, 204 NYS 472, 123 
Mise 177 

(4) An Htcidtnt because of failure 
to giye warning or erect barriers on 
a road being constructed is not the 
result of highway defects but of 
negligence—Miller v State, supra. 
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(5) The statf is liable for Injury 
to travelers due to a fall of rock 
from statc-oyvrit d mourilams on the 
highyvav during the thayving period, 
although prioi to May —Shaknis v 
Slate, 296 NYS 663, 261 AppDiv 
7(»7, affirmed J)oulin v State, 12 N K 
2d 472, 277 N Y 568 

(6) There ht*lng no finding that su- 
pt 1 intentlt*nt of public wtirks was 
negligent in tire performante of his 
duty of iTMintaining hiphw.svs court 
of f lairns would not hold tliat statute 
authorizing superintenticnt to repair 
any unpaved shouldt'i t>utside of 
pavement rnainlaint'd by the state, 
W'ln*re rieetssjr> to protet t such 
p.iyement yyas a "yyaivt'r’’ of kovt r- 
t'jgn imniujiUv, even though lead 
with statute when 1 ) 5 ' stale assumed 
liability anti consented to have lia- 
l»ility delcrniint d hv tht* sanu* rules 
of law as applied to at lions against 
individuals and t or poi it ions-- Seclve 
v Stale. 34 N Y S 2d 20.6, 178 Misc 
278 

30. NY—Karl v State, 7 N Y S 2d 
131, 256 App Div 82.6, rt*vers(*d on 
other grounds 18 N K 2d S5 2 279 

NY 6.6.6 motion gunted 20 NE 
2d 22 280 N \ .671 

State is not liable, under a .statute 
imiiosing iial)ilil 5 lor injuries from 
di'fects In state Inghwavs between 
the 1st of Mciv and the 15lh of No- 
vt'mher for iniuiies aust.airu d bv 
jilaintifi nv reason of the existtnee 
of a deft*et in the highway tin No¬ 
vember 20 —Karl v Slate, 7 NYS 
2d 131, 26.6 AppDiv 825, reversed on 
other grounds 18 N E 2d 8.62, 279 N 
Y 666 motnm granted 20 N.E 2d 22, 
280 NY. 674. 



40 C.J S. 


HIOHWAYB 


% 250 


subdivisions of the state,such as counties, 
towns,townships,3^ and road districts,36 that they 
are not liable for injuries from defects in highways 
unless liability is imposed by statute There is, 
however, some authority to the contrary,36 and it 
has been held in some jurisdictions that counties 
and towns are liable, even in the absence of statute, 
for defects which they are under an obligation to 
repair,37 although all control over the repairs is put 
into the hands of a contractor 38 

A distinction has been made by some authorities 


between acts of misfeasance and nonfeasance, it 
being held that the county or other governmental 
subdivision is not liable, unless made so by special 
statute, for injuries caused by its nonfeasance, as 
failure to repair the highway, although it is liable 
for direct acts of misfeasance on the part of its offi¬ 
cers or employees which create a nuisance in the 
highway ,38 but this distinction has been denied by 

other authorities. 

Liability imposed by statute. Where the statute 
so provides, a county,and, likewise, according to 


31. Cal—Tlainott v Contra Costa 
Coiinlv, 7 T’ 177, 67 Cal 77 

20 C.I p 671 notp 75 

Althoug*!! perhaps Quasi-iuunlcipal 
in character, a public subdivision of 
a statr is not liublo to a tort ac lion 
for injuries caused bv a defect in a 
public highwav at common law oi in 
thc' absence of an express statutory 
provision iinposmjif liability—tlil- 
more v Commissioners of Hehoboth, 
18S A 284. 8 WW Harr (Del) 124 

Pariah police Jury 

A police juiy acta under the gov¬ 
ernmental authority Kranted to at by 
the state in constluttingr, maintain¬ 
ing. and repairing roads and in the 
absence of express statute Imposing? 
liability m.iv not be held responsible 
for damage arising even fiom its 
misfeasance in connection theiewith 
—Darbec v C!?laiborne I’arish, 130 So 
660, 11 DaApp 652 

32. US—Haidin v Southern Uv 

Co , D C (la , 300 F 417— Thompson 
Caldwell Const Co v Youne, C'C 
A N (" 294 F 145 

Ala—Helms v Houston County, 117 
So 033, 218 Ala 114—Barboui 

('’ount> V Reeves, 116 So 110, 217 
Ala 415 

(\il - Henriessv v San Bernardino 
Counu, 117 r 2d 715, 47 Cal App 
2d 183 

Del —(lilmore v Commissionei.s of 
HehoVioth, 189 A 284. 8 W W Harr 
124 

Iowa—Swartzwelter v Iowa South¬ 
ern Utilities Coiporation, 250 NW 
IJl, 216 Iowa 1060—Renner v Bu¬ 
chanan County, 183 N W 320. 192 
Towa 184 

Ky —Ta^ loi v Westcrficld, 26 S W 
2d 557 233 Ky 619, 69 ADR 482 
Mic b — l.ongsti c^et v Mecosta Coun¬ 
tv, 200 NW 248, 228 Mic’h 542 
Neb—Franrk v Butb'r County, 254 
NW 489, 126 Neb 797, reversed on 
other grounds 257 NW 235, 127 
Neb 852 

NM—Muiray v Board of Com'rs of 
Giant County. 210 I* 1067, 28 N 
M 309 

NC—-Holmes v Upton, 134 SE 401, 
192 NC 179 

SD—Ve.se]V v Charles Mix County 
287 NW 61, 66 SD 670—Cain v 


Meade County, 223 NW 734, 54 
S D 540 

Tcnn —Weakley' County v Carnev, 14 
Tcnn App 688 

Tex -T J Mansficdd Const Co v 
Gorslmi, (’'om App, 288 S VV 1067, 
reversing, (''iv App, 278 SW 485, 
and It healing denied, (''om \pp , 
292 S W 187 

Wis—Liekcrt v Harp, 252 NW 296 
213 WIs 614—Darsen v Kc waunee 
CountN. 211 N VV 578, 209 Wis 
204—Stoehr v Tcmn of Rod 
Springs 219 NW 98, 195 Wis 

309 reversing 216 NW 487, 195 
Wis 399 

29 C I p 671 note 76 

PunctioxL from which revemie re¬ 
ceived 

Rule imposing liability on mimic i- 
palltv foi ncgligenc e in performing 
partly' governmental function from 
w'hioh revenue is received dot‘s not 
apidv to liability of county foi in¬ 
juries fiom highway' dt‘foc t - McCoy 

V Kemosha County, 218 NW 348, 
195 Wks 273, 67 A I. R 412 
Suhordixiate powers of eovereignty 

A countv, being a political sui>divi- 
slon of the state, and having subordi¬ 
nate powc'r.s of soyc'leigntv, is not 
lialile at common law for negligcmce 
in impioving or maintaining a public 
road—Stit^el v Hitchcock County, 
298 NW 5.55, 119 Neii 700—Fianek 

V Butltr (\)untv, 257 NW 235 127 

Net) 852, reversing 254 NW 489, 126 
Neb 797 

33. Mass—Smith v Wakc>field, 105 
M<iss 4 73—Walcott v Swampscott, 
1 Allen 101 

N Y —Isaac v Town of Queensbury, 
288 NYS 113, 247 App Div 261. 
ic versed on other grounds 12 NE 
2d 785, 277 NY 37, i<‘argument de¬ 
nied 15 N12 2d 73. 278 NY 483— 
Giaham v Town of Urbana, 257 
NYS 109, 235 AppDiv 275, al- 
fiimc^d 185 N E 752, 261 N Y 59j— 
Gavnor v Towm of Hempstead, 275 
NYS 562, 163 Mise 321 
W^is—Stoehr v Town of lied 

Springs 219 NW 98, 195 Wis 399, 
reversing 216 N W 487, 195 Wis 
399 

29 C J p 672 note 77 

As a civil division of the sovereign 

state, a town is not liable at common 

281 


law for faulty conditions arising even 
in town highways—Graham v Town 
of Urbana, 257 NYS 109, 235 App 
Div 275, affirmed 185 N K 752, 261 N 
Y 592 

34. Neb—Pester v Holmes 191 N 
W 709, 109 Neb 603—Wilson v 
ITlvMPf's Tp of Butler Countv 101 
N VV 986. 72 Neb 807 

35 Mo —Damar v Bolivar Spec ial 

Road Distnet, 201 S 890 

29 C I p 672 note 78 

36 Hawaii—Halawa T‘'lantrition, 

Ltd v'^ Hawaii County, 22 Hawaii 
753, afflimed 219 F 836 152 CCA 
622 -Kurna-fio M.Usumu»a \ Hawaii 
Countv, 19 Hawaii 18. 21 Ann (^as 
1 118 

37. Conn—Flynn v Town of West 
Hartford, 118 A 517 98 Conn 83 

29 r J p 672 note 80 
TTngrnarded pile of sand 

A tc^wn would be li.ible undci the 
rule at common law for an injury 
proximatelv rc'sulting from a pile of 
sand which it left in the highway 
lmproi>erlv guardc'd—Flynn v Towm 
of Wc st Hartford, supra 

38. Pa—Sc holly v Mahanoy Tp , 1 
Deg lies 4 

39 Term—Chandler v D.iviclson 
County 218 S W' 222, 142 Tcnn 
265 

29 CJ p 673 note 81 

40 La—Barbee v Road Dist No 1, 
(■'laiiioinc T’arlsh, 130 So 660, 14 
Da App 652 

29 J p 673 note 85 

41. Kan - Snyder v Hoard of 
Com’rs ot Pottawatomu County, 
245 P 162, 120 Kan 659 - Stemy v 
Bo.tid of Com’is of Brown Countv, 
22b P 772, 116 Kan 500 
N(b- Franck v Butler County, 257 
NW 235, 127 Nc'b 852, reversing 
254 NW 489, 126 Neb 797—King 
V Douglas County 208 N W 120, 
114 Neb 477 

SD—Clemenlson v Union County, 
256 NW 794, 63 SD 104 
Wash—Boggess v King County, 274 
T’ 188 150 Wash 578 
Wis—S)F>pel V Fond du Lac Coun¬ 
ty. 200 NW 459. 184 Wis 607 
29 CJ p 673 note 87. 
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the decisions on the subject, town,^* township, or 
other minor political subdivision of the state^^ may 
be held liable by one injured through a defect or 
obstruction in its highways Where such liability 
is not regarded as existing at common law, it must 
rest entirely on constitutional or statutory provi¬ 


sions,^® beyond which it will not be extended,*^® 
nor will the scope of the statutes be extended by 
construction.^ 7 Jn the absence of an express im¬ 
position of liability, liability will not be imposed on 
counties or similar political subdivisions by statutes 
committing to them the construction, the mainte- 


Couutles to which itatatc applleo 

(1) Statute takmjf nway aovereigrn 
irnmunitv of county from liabiljty 
for negligence in failing to maintain 
public highway is, ex< ept as other¬ 
wise provided, applicable, when en¬ 
acted, alike to all counties—Jh’ranek 
V liiJtler rounty, 257 NW 235, 127 
Neb 852, reversing 2.54 NW 480, 126 
Neb 797 

(2) County under township organi¬ 
zation is liable for negligence In im¬ 
proving loud which countv is under 
dutv to keep in repair—Franck v 
Butler County, supra 

42. US—(''oen v Town of Bo««fa- 
\^en (" C A N H , 3 F 2d 421 

Conn—Bacon v Town of Boeky Hill, 
11 A 2d 399. 126 Conn 402 
20 CJ p 673 note 88 

43. Kan —Neiswender v Township 
of Topeka, 79 P 2d 830, 148 Kan 
113 

Ohio—Cause v Peeler, 180 NE 384, 
11 Ohio App 192 

Wis—Jensen v Town of Oconto 
Falls, 202 NW 676, 186 Wis 386 

Civil township 

Although under Hev Code 1919 
8589, 8590 an organized civil town¬ 
ship was liable lor defective mainte¬ 
nance of county highways, since L 
1919 c 333 a civil townchip no longer 
has any power oi duty with respect 
to maintenance of county highway 
system, and § 29 places such duty on 
county board, so th.it a civil town¬ 
ship may not be bcld to respond in 
damages for injuries from highway 
defects—Hanigan v Minni^hah.a 
Coiintv, 201 NW 522, 47 SD 606 

44. Xiegislative intent as controlling' 

Municipality’s liability for failure 
to maintain and repair roads and 
streets is matter of legislative inten¬ 
tion—BrunnecI v Plains Tp , 173 A 
320, 315 I*a 301 
XTew duties not imposed 

Under statutes relating to erect¬ 
ing guards and making repairs on 
highways, culverts, and bridges, leg¬ 
islature did not intend to charge any 
political subdivision with new and 
independent duties, but intended to 
arnplif> and render explu it the du¬ 
ties assignc'd bv other pnmaiv stat¬ 
utes dealing with inaintenanc-c and 
repair and through a wai\fr of 
sovereignty to giant a right of aetlon 
against the named subdivisions for 
neglig(‘nce —Waller v Edmunds 
County, 290 NW 484. 67 S D 165 

45w Ga—Purser v Dodge County, 3 


S E 2d 574, 188 Ga 250, answers to 
certific‘d questions conformed to 
App. 3 SE2d 744, 60 Ga App 316 
—Knight v Floyd County, 144 S 
E 318. 38 GaApp 515 
Mich —Goodrich v Kalamazoo Coun¬ 
ty, 8 NW2d 130—Kr.sun v Wnvne 
('ountv, 6 NW2d 744, 303 Mich 
464— Tjongstieet V Mecosta Coun¬ 
ty. 200 NW 248 228 Mich 542 
NY—Graham v Town of Urbana, 
257 NYS 109. 235 AppDlv 275, 
affirmed 186 NE 752, 261 NY 592 
— Millens V Town of Oreenport, 
249 NYS 655, 139 Misc 555 
ND--Ma\er v Sluder, 262 N W 925, 
66 N D 190 

True municipal corporations distin¬ 
guished 

Cities and villages being true mu- 
nic ipal corporations operating under 
< barters, their duties and liabilities 
ri spotting sidewalKs dilter some¬ 
what from those of counties and 
towns which are mere divisions of 
state, though made municipal cor¬ 
porations by statute—Gaynor v 
Town of Hempstead, 275 NYS 562, 
153 Misc 321 

^lability based on defect and not 
negligence 

(1) Where suit is brought against 
a (ounty under a statute Imposing 
liability on it for damage arising 
from a defective highway the lia- 
hllitv of the countv is not coexlen 
sue with the common-law liability 

negligence, and the issue of 
responsibility turns not on the ques¬ 
tion of the county's due diligence but 
on the existence of a defect and its 
causal connedJon with the damage 
-“Sell v Me T'herson Tp , 107 1* 2d 
670, 152 Kan 731—Arnold v Board 
of Corn'rs of Coffey County, 291 P 
762 131 Kan 343 

(2) The basis of the .statutorv lia- 
bililv of a town under legislation 
imposing responsibilitv tor defect or 
insuflicicuic \ of a highw.ay rests on 
the existence of a defect, and the 
question whether the town exercised 
rc'asori.ible care to keep Its roads in 
a rc'ason.iblv sate condition is mere 
Iv the h*st bv which to determine 
whether the highway was defective' 
—^Hac on v Town of Rocky Hill, 11 
A 2d 399 126 Conn 402 

(3) Such statutes are designed to 
cover situations rendering a high¬ 
way defective, whether the condi¬ 
tion falls within the ordinary field of 
negligence* or within that of nuisance 
where the fault lies in a political 
body’s failuic to guard against con¬ 
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ditions not created by it—Bacon v. 
Town of Rocky Hill, supra 
liability dependent on negligence 

(1) Liability for damages for fail¬ 
ure to maintain and repair highway 
arises only where the defendant sub¬ 
division is named in statutes, where 
It is primarily responsible under oth¬ 
er statutes for mainft nance and re¬ 
pair of highway, and where it is neg¬ 
ligent —Waller v Edmunds County, 
290 N W 484, 67 S D 165 

(2) Under statutes providing that 
a c'ountv board shall be liable In its 
official capacity for damages re- 
foivod bv reason of its negligence in 
not kec'ping a road in proper repair, 
the nc'gligence creating the liability 
consists in failure to keep the road in 
proper repair for travel, and to per¬ 
mit ipcovery it must appear thkt the 
load was out of repair and that such 
condition was caus<*d by defendant’s 
negligence —Sheley v Swung, 29 NE 
2d 364, 65 Ohio App 109 

(3) A town is not liable for dam¬ 
ages to person or property because 
of defects in highways unless its 
sup(*rintenderit of highways was 
guilty of negligc'nce rendering him 
li.ihle to town for amount of judg- 
menl against latter, and his negli¬ 
gence rendering town liable because 
of defects in highway c is omission, 
constituting proximate cause of in¬ 
juries, to use ordinary care in per¬ 
formance of his legal duties—Gav- 
nor v Town of Hempstead, 276 NY 
S 662, 153 Misc 321 

Ijlablllty dependent on nuisance 
Long-eontinu('d omission to repair 
or coirec t a defee t in a highway may 
amount to a nuisance imposing an 
absolute liability on a subordinate 
political body for resultant damage 
— Khourv V Saratoga County, 277 N 
YS 3 243 AppDiv 195. affirmed 196 
N E 299, 267 N Y 384 
48. Kan —Arnold v Board of Corn’rs 
of Coftey County. 291 P 762, 131 
Kan 343—Cunningham v Board of 
Corn’rs of Klee County, 246 P 526, 
121 Kan 269 

N Y —Graham v Town of Urbana, 
267 NYS 109. 236 AppDiv 276, 
affirmed 185 NE 752 261 NY 692 
SD—Honigan v Minnehaha County, 
201 NW 622, 47 S D 606 
29 C J p 674 note 89 
47. Mich —Goodrich v Kalamazoo 
County, 8 N W 2d 130 
48 Ga—Purser v Dodge County, 3 
S E 2d 744, 60 Qa App 316, con¬ 
forming to answers to certified 
questions 3 S E 2d 674, 188 Ga. 250. 
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nance and repair,^* or the general supervision®® of 
highways, or by statutes imposing on county offi¬ 
cials the duty to remove highway obstructions and 
punishing them for their knowing failure to do 
so.®l However, where the statutes broadly impose 
on counties liability for injuries arising from their 
wrongful acts or omissions, and other statutes con¬ 
fer on counties the right and duty to construct and 
maintain highways, it has been held that the county 
may be held responsible for damage arising from a 
defect or obstruction in a highway due to its de¬ 
fault The right of action being purely statutory, 
the legislature may abridge or abolish it,®^ but a 
clear expression of legislative intention is neces¬ 
sary 

Delegation of duties, joint liability A county 
may not avoid a statutory liability for damages 
arising from a defect or obstruction in a highway 
by delegating the ujikeep of the highway or a por¬ 
tion thereof to another,®® and in the case of injuries 
arising in such a case the county and the person or 
corporation erecting the obstruction may be held 
jointly responsible ®® Where a political subdivision 


is under a statutory duty to maintain a highway, it 
may not escape liability for failure to do so by rea¬ 
son of the failure of another political agency also 
charged with the duty to keep the road in repair,®*^ 
or by contracting with a private corporation to ex¬ 
ecute Its duty of maintenance ®® 

Defects created by others Whether the liability 
of the political subdivision is or is not based on an 
express statute, yet if it has notice of the defect in 
time to repair it, under principles discussed infra 
§ 263, it is not relieved from liability by the fact 
that the defect was created by third persons,®® such 
as an independent contractor,®® or by the neglect 
of a highway officer who is personally liable,®^ or 
by failure of a railroad company authorized to con¬ 
struct Its road over a highway to repair any por¬ 
tion of the highway occupied by it,®^ although it 
may have a temedy over against the person or cor¬ 
poration primarily liable ®‘^ The fact that defects 
or obstructions in a highway were created by a 
railroad company acting under due authorization 
in constructing its load on or across a highway 
does not exonerate the political body charged with 


43. NM—Murray v Board of 
Com’rs of Grant Countv, 210 V 
1007, 28 NM 309 

Ohio—Rol>inson v Swing, 36 N E 2d 
880 70 Ohio App 83 
Wiq—Liickcrt V Harp 262 NW 296, 
213 Wis 614 

50. Ala—Helms v Houston Counts, 
117 So 633, 218 Ala 114 

51. Iowa —Swartzweltor v Iowa 
Southern ITtilities Corporation, 260 
N W 121, 216 Iowa 1060 

52. W.ish —Simmons v Cowlitr 
County, 120 P 2d 470, 12 Wash 2d 
84-“Btiglund v Spokane Count>, 
103 P2d 36.6. 4 Wash 2d 309—Bar¬ 
ton V Spokane County, 69 P 2d 151, 
190 Wash 510 

Maintaining' defect 

A counts, which constructed, in 
town and hesidc* street which was 
part of counts highway, a pit which 
extended .ihout three inches into 
street and tsvo lec't into pathway 
along street, hs constructing pit and 
permitting it to he maintained would 
be considered to have maintained pit 
so as to hc‘ liable for injuries sus¬ 
tained by woman in fall into pit — 
Barton v Spokane Countv, 69 P 2d 
151, 190 Wash 619 
^lability aa that of xnnnlclpal cor. 
poratlon 

The liability is the same as that 
whic h would in a similai ease be 
imposed on a conventional munici¬ 
pal corporation-—Simmons v Cowlitz 
County, 120 P 2d 479, 12 Wash 2d 84 
—Berglund v Spokane County, 103 
P2d 355, 4 Wash 2d 309 

53 . Mich —Westgate v Adrian Tp , 


126 NW 422, 161 Mioh 333—Mc- 
Keller V Monitor Tp , 44 NW 412, 
78 Mich 4 85 

NTT—Miner v Hopkinton, 60 A 433, 
73 N H 232 
29 CJ p 674 note 90 

54. Md —Howard County Com’rs v 
lieaf, 8 A 2d 766, 177 Md 82 

Implied repeal 

(1) Act authorizing suit against 
county does not invalidate proceed¬ 
ings .igainst county on edaim against 
highway department as authorized 
by prior act —IJncoln County v Gaz- 
zawa>, 168 SE 64 7, 43 Ga App 368 

(2) Pub Acts 1900 No 283 c 4 ? 
21 (Comp L 1916 § 1367), declaring 
Comp L 1915 § 4584, imposing lia- 
l>ilil> foT injuncts rc'suUing from 
fjulure to keep roads, bridge's, etc , 
reasonably safe shall applj to coun¬ 
ties <idoptirig countv road system, 
was not impliedly repealed b\ l*ub 
Acts 1919 No 19, or other piovisions 
of Highwa> Baw, especially as pro¬ 
visions of earlier act A^ere reenacted 
by same legislature—Bongstieet v 
Mecosta County, 200 N W 248, 228 
Mich 542 

Express repeal of statute 

W Va—Clayton v Roane County 
Court, 123 SE 189, 96 W Va 313 
29 C J p 674 note 90 fa] 

55. Neb—Sharp v Chicago, B & Q 
R Co , 193 N W 150, 110 Neb 34 

56 Neb —Sharp v Chicago, B & Q 
R Co , supra 

57. Md —Howard County Com’rs v 
L.eaf, 8 A 2d 756, 177 Md 82. 
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Breach of dnty by state commission 

Under statute i>rovlding for alloca¬ 
tion of gasoline' lax by state roads 
commission to counties of state and 
conferring powers and diitic'S on 
state roads commission with regard 
to repair and maintenance of county 
highways, the agency of state roads 
c.omrnis8ion is for benefit of county 
as principal, and is not to the exclu¬ 
sion of county's duty and power to 
keep countv highw'avg safe for pub¬ 
lic tinvel, and failure of state roads 
commission to perform its duty with 
regard to repair and maintenance' of 
county highways did not relieve 
countv commissioners of duly in 
such regard which statute imposed 
on them or ihc'ir li.ibility for injuries 
to traveler on county highway caused 
b> highway being out of lepair — 
Howard County Com’rs v Leaf, su¬ 
pra 

58. Md—Howard County Com’rs v 
lieaf, supra 

59. R 1 —Eoley v Ray, 61 A 50, 
27 RI 127 

29 C 7 p 676 note 92 

60. Mass—Bigelow v Weston, 3 
i’lfk 267 

T'a—Mahanoy Tp v Scholl v, 84 Pa, 
136 

61. NH—Hardy v Kc'cne, 52 N H. 
170 

29 C J p 675 not*' 94 

62. N y —Bryant v Town of Ran¬ 
dolph, 30 N E 657, 133 N y 70 

29 CJ p 675 note 95 

63. Me—Frost v Portland, 11 Me 
271 

29 CJ p 675 note 96. 
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proper maintenance of the highway from liability 
for damage usiiltinjj from breach of its own duty 
of care but the governmental ap^tney will not be 
held accountable where it has fully met its lepal 
duty in the premistand where the railroad 
makes Its construction in proper manner, and j)or- 
lioiis of the construction c)f which complaint is 
rnadt arc essenthil to operation of the road, the po¬ 
litical bod> IS not liable as for defects or obstruc¬ 
tions in the lii^hwa^ evtn though ‘^nch anthori/ed 
{loitions of the consti nciion ma}" yirescnt obstacles 
to travel or dangers to travelers 

The ptivci nnientcil ap^eiicy is not halile for defects 
or ohstrnctions in hifjliwiys as to winch it has no 
duty of niainlenance oi repair, as where the* road 
IS located within the lerntorial hnnls of a different 
])o]iiical ho(h, under iirmciples discussed infia § 
2 S‘i c, nor will u be lialde for in nines fiotii defects 
Crinsed by tlie elements or by third persons unless 
ni the exercise of due care it ctnikl and should h<i\e 
discovered and remedied such defects®'^ \ tnwn- 
shi]) IS not liable for in nines caused by the use of 
slrnciuies on ad)oiiiint[ land, in the absence of any 
jiower or duty on Us part to enlei upon the land 
and rtni()\e or prevent the use of such siriutines 
The f.ict that a town dnects a property owner to 
iinpiove a sidewalk in a ni inner not iiitrinsic .illv 
dangerous dm s not reiidir him the at^ent of the 
town so as to charge the latter with his ne^di 
^eiue No lialnlilv (\isls for a defect in a dis 
triit assiqned to .iiiolher lown''^' 


j4cis of agents A town or similar body must, 
under statutes imposing liability for defects in its 
highways, answer in damages t(j those injured 
through the negligence of its oflicials and employees 
^‘ngaged in maintenance of a highway for public 
travel 

b. Lack of Means or Funds 

Lack of funds to make necessary repairs may, under 
some circumstances, excuse a political body from liability 
for damages arising from highway defects in cases where 
It would otherwise be responsible, but not where the 
duty of maintenance or repair is absolute or where the 
funds could have been procured 

The fact that a political body is wnlhoiit means 
to make repairs may cxcm])t it from liability for 
failure to make them hut this rule has been held 
not to applv wlierc the stalnte makes the duly to 
kee*]) the roads in repair absolute,nor wnll the 
tMsleiici of null hlcdiicss sufficienl to consume all 
iht available funds excuse a f.LiIuie to nitike a 
small rejiair of a pressing nature So the lack of 
funds at the tinu of the aceideni is no t \e use if 
the defect existed foi a loiu^ lime to th(' knowleclge 
of the highway commissunji r, and he had siithcunl 
funds within that time Tliere innst be not nnl> 
a kick of funds for the work, but also a lack of 
iilnlity to piocure ihem''^ oi to have the wa>rk done 
111 any Wri> , and it has aecoidingl^ hem held that 
such lack is no defense if it aiose merel> from fail¬ 
ure to levy proper taxes,or if the abuttiiig proj)- 


64 M< - riiilliiis V V( iZK 1(1 Me 
90 

M — Ii.ivis V LcomiUsh r 1 All* II 
JeSJ 

V'l—I’lllv \ Town ol I)u\lKir\, 21 
ir>l- Wniltird V i\Uv\l»ur\, 22 
Vt 4 VS 

Railroad’s breach of dnty as not re¬ 
lieving' town of liability 

Town is Ii iblp fin imiiiios of<a- 
SKMU'cl li\ .in iin^;uaid<il ixiav.ilion In 
Ihi lii^ihwMV iri.itod Uu* i.iilroid 
in lonniiUon with its nuthoiized 
(oiislimtion to MUSS ovmi 

thuimh till town hid pioxiowslv nuti- 
flt d Ihi r.iilro.id ol tin neiossitv oi 
MiMinj* hirrii'is as )»roti < 1 ion 
lh« (Xi.ivitiun and niMVieJ 
thi ]Moinis( of ih« lailroad to do so 
- (’unnr v Lovvill, 1(» JUik M iss , 
17(1 

Llahilitv of munii ip.i 1U^ loi diti'ts 
(tbsti ue Ooiis ol dann» roils londi- 
tioiis in Its stiMts n suiting troni 
aits or oniisviont ol r.iiIro.id < oin- 
p iin sot Mnnicip.jl (’orporat ions § 
707 also H e' I ‘)92 note f»S-p 
nott (..V 

65. M.iss— Joni ■«. V Waltham 4 
Cubh , M.usb , 2'(‘J, GO Am iJ 783 


Taking- all permlBsible precautions 
as to cattle guard 
VVJiMt till im)piud(»rs of a lail- 
road ,11 ting uithiii lJu si opi ot tloii 
l.ivvful authorite coiibtiuit a <atlli 
guild in tb. ii load at a plait wJiir* 
It iiossts Iht highwLV on tbt sami 
b*v<l anel tlu town on its and main¬ 
tains a seilliiiint barrier against 
sinh ( iilb gu.iid up to the lailroad 
and .IS (ar as lan bt done witiiont 
imixding thi iiass ig* ot lars. ihi 
town IS not liabb for iniurios sus¬ 
tain (d bv a trixtltr who t.ills into 
tlie i.ittlo guild withom nigh it on 
his jiarl siiiii till town did all that 
it vv.is ri(|uind or jiiinnttid to do 
b\ law Tonis v AVallh.irn supra 

66. IMass - I'XiwUr \ ebirdnei 4S N" 
m (.19, 1CM Mass riOG 

67. N HI —Monioe ^ Town of iTtor- 
fiold 147 A 111, Kl N 11 144 

68. I’a—Ibnnos \ ITaitlav Tp 37 
A GbO, J^l I'a 521 

69 Ind—l)ot>lo\ V .Sullivan 14 N 
GGb 112 liui 451, 2 \rn S R 209 

70 NY — louts V Hlitci, lb Hun 
441 

71. N Y —Hose V Town of Kieh- 
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nriond 211 NTS 721 214 AppDiv 

142—<Pn»ioT \ Tow'n of Tltnip- 
sttad 275 N V S 5()2 15) Mist 121 
Road engineer as county’s agent 

IVilh n spet t to tounlv's halnJilv 
for injurK s resulting tioin bad e on- 
diliori of jmhiir roads, ro.id engiiii er 
will b( n gilded as apt nt of toiintv 
—Ki'iit (’ountv (’’oniisv Raidee 134 
A iJ 151 Md bts 

72. NY—Young v Macomb, 42 N 

Y S ir»l, 11 App I>iv 4S0 
29 V J p bSI note S4 

73- N H —Winship v Hnfn Id 42 N 
TT 197 

Wis—Hums V Elba ‘12 Wis fa05 
74. N \ —Ubines v Rovalton, 15 N 

Y S 9 11 

75 NY—Whillod; v JTrlghton 37 
NYS ‘n.l 2 \pf) Djv 21, affirmed 
49 NE lldb 154 NY 7S1 

76. Ill —Ml Vernon v Bmoka, 39 
111 App 42b 

29 CJ p fiSl note S8 

77. Mich—Lomb.ii v East Tawas, 
48 NW 947, 86 Mich 14 

Miss — Whitheld v Meridian, 6 So 
244, 66 Miss 570, 14 Am S R 696, 
4 ERA 834 
29 C J. p bSl note 89. 
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crty owners may be assessed for the expense,’^* 
or where the g:overnmentaI agency has power to 
call on individuals to make the repairs A town 
cannot defend on this ground if it has power to 
ha\ c the expense imposed on the county The 
commissioners have discretion to apply the funds 
in making repairs according to what they consider 
the comparative urgency of such repairs, and the 
town IS not liable for an error of judgment in this 
rcs])cct but their discretion must be reasonably 
exercised, and they cannot, by determining to spend 
the money otherwise, excuse the failure to make 
a necessary rejiair at a trifling expense 

§ 251. - Highway Officers 

According to some authorities, highway officials with 
funds available for the work are personally liable for 
damages resulting from their negligent failure to keep 
highways in proper condition, but other authorities deny 
liability for mere nonfeasance, as distinguished from mis¬ 
feasance, unless created by statute Highway officials 
may not escape individual liability by instructions to 
others or by acceptance of the advice of others, but they 
will not be held for damage resulting from causes beyond 
their knowledge or duty of knowledge. 

In s(jmc lunsdiclinns, highway ofliccis and other 
oftlct rs thaigcd with the duly of keeping highways 
in repair htive been held liable for iniuries caused 
b\ then neji^ligent faihiic projicily to make rcjiairs, 
on the ground that sue'h duty is ministerial m its 
nature,^ ^ pioMcled th(v ha\e had suflicieiit fluids 
in their hands for that tnirjiose or the means of 
proeiiiim^ thcni,^'* and they have been held not li¬ 
able because, in the cxeicise of discretion, they 
}ia\e a])plied all the funds to ccitaiii repairs and 


left others unattended to This requirement of 
the sufficiency of funds as a condition of liability, 
however, docs not apply where the injuries are 
causeel by an act of misfeasance on the jiart of 
the officer, and not of nonfeasance In other ju¬ 
risdictions, however, It IS held that, except w^here 
the statute so provides, highway officers and the 
officers of the municipality whose duty it is to look 
after the loads are not jicisonally liable for inin- 
ncs arising fiom defective highways,^" or for mere 
nonfeasance or failure to perform an official duty,^® 
unless, as is held in some jurisdictions, they are 
guilty of w'lllful or malicious negligtncc,^^ liability 
being denied ])articularl> where the officer is liable 
to a penalty,such decisions being baseel on the 
fact that the jiaiticnlar ofl'icer in (piestion wms not 
at liberty to refuse the appointment,*^• or that the 
duty m respect to rejiairs is (jiiasi indicial and dis¬ 
cretionary rather than minisie^rnd,'’- and is a duty 
owed to the ])nblic gcneicdl} rather than to indi- 
Mcliials^^ Tt has been said that statutes imposing 
on eejimty commissioners the obligation to keep 
bighw'ajs m rcj)air c.ist on them a ])nblic diit> as a 
board, such duly inlunng in their ofl'icial status, 
and do not render them indn idindly liable for 
breach thereof 

Whcic highway officials ate regarded as individn- 
all> liable, the} ma> be held lialile regtiidless of the 
liability of a tuwn,*^'^ or the fanll of an a])ntting owm- 
ei and the fact that bigliw.i} oflieuils .ire public 
employees performing govcrnmcnial acts dots not 
exempt them irom liability for negligent niisfea- 
sanee ()fficials chaiged with the pow'er and duty 


78 Ind—i\*\\ v ]VI( (’ulloc h, 

'b N I<. 107 1 127 Ind ".OO 

Ohii.—Sh. Il>\ \ It 2 2 NT] 4 07, 

4b Ohio SI n4‘i L. K A bOb 

79 XY -\ n.ilKton S]m 76 
X y ‘5 20 

80 Nil —Winphip V Krifu-ld, 42 N 
IJ 107 

I’a—OI oil) \ Goshen Tp 7 Kulp 
20 2 

81. X y —Monk V Now TltTochl, 11 
N 10 2bs 104 N y r.r)2 

82 X Y—lvor\ v Dt orpark 22 NE 
lOSO no NY 47b 

83. Md —WaltOT v Tloard of (^orn'rs 
of Montj^omerv l’ount\ 22 A 2d 
472 1 70 Md bOS—VVilJis v Milling, 
10 1 A r)S4 17 1 Md 28 

NIT—Kol)f rlv(in v Monroe, 116 A 
02 80 N H 2S8 

Okl—S( f Eowt \ Stororvszvn, SI I' 
2d 170, 172 citing CorpUE Jnrls. 

20 C 1 p 67y note 6 

84. NY- Monk v New Utrecht, 11 
N E 2b8 104 N Y 652 

29 C J p 676 note 7 


85 NY —Monk v New Litreeht, su- 

PT.I 

86 NY—U.nnelt \ M^hilrn^ 04 

NY 002—Keel or \ I'nrce 0 

Thonip.s & C 116 

87. (’’olo—Ttu h.'iTd'^on v Eelknap, 
210 ]’ 50 0, 7 5 Uolo 62 

Mu h - 1/ongstntl \ Mt costa Poun- 
200 N W 24 8 22S Muh r>4 2 

N(l)- \ Holmes, 191 X W 

700 100 Sih bOt 

20 C J p 67b nolfs 10 11 
88 Minn—Stevt-ns v North SUates 
Motoi 201 NW 40S Ibl Minn 
040 10 A L, n 06 

Tt nn —Itinklce \ Huglies, 70 S W 
2d nil, lb8 Tcnn 86 

'‘Nonfeasance” and “misfeasanre” 
distingsilBlied 

\s rtgarda liability of fountv 
highwa\ commiasloneis to third par¬ 
ties for injury caused by Ihcir con¬ 
duct in 1)01 foi nianee or nonpeiforin- 
anc» of official duti ‘nonfeasance" 
is doing nothing, and "misfeasance’ 
m failure to use in perforrnanct* ot 
duly owing to individual that degret 
of care, skill, and diligence which 
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c irc unisiaiu t s n isonable demand — 
Einkh \ \ Hugh's su[)ra 
89. S—Thomi>son Caldwill Ponsl 
Co V young r i' \ X P, 204 E 116 
20 r 1 p b7b note 12 
90 Tc V — Thoi iilon v Springti, 5 
T. X 68 7 

20 P 1 p 671. note 10 
91. Vl - ]>inuls V llilhawae 20 A 
070, 06 Vt 2 17 21 H Ji A 077 

29 P I p b77 note 14 

92 Mmn—SH vens \ North States 
Motoi 20 1 N y\ M6 161 Minn .14 6, 
10 A 1^ K 51. 

20 PI p 677 note 16 

93 (\)lo- Itnhiiclson v Hi Jknap, 

210 P 5 56 7 5 Cu\o 62 

20 P I p (.77 note* 1b 
94. Polo Richaidson v Tielknap, 

supi .t 

95 NH Robeitson v Monrot, 116 
A 92. 80 Nil 2 68 

96. Nil—Robertson v Monroe, su¬ 
pra 

97 Vt—Palmer v Maiccille, 176 A 
il, 100 Vt 600 
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to control highways may not relieve themselves of 
responsibility merely by issuing instructions to a 
road supervisor,^* nor are they necessarily excused 
from liability because they acted on the advice of an 
engineer ** They may be held responsible whether 
they were in office at the time of the creation of 
the original defect or only afterward and during 
a time when they were under a duty to remedy such 
defect, and the close of their term of office does not 
terminate their liability so long as their own neg¬ 
ligence or default remains the proximate cause of 
the accident or damage ^ 

The duty of such officials extends to all those 
with whom the situation brought them into contact, 
including all travelers whom they should have an¬ 
ticipated might be affected by their conduct ^ In 
the absence of knowledge or of facts charging 
them with knowledge of the defective conditions 
causing the damage, highway officials ate not per¬ 
sonally liable thciefor,* and where they do not 
participate in performance of work on a highway 
and they exercise due care in the selection of per¬ 
sons to carry it on, highway officials may not be 


held responsible in the absence of actual knowledge 
of negligence.^ In any event an officer is not liable 
if he is under no obligation to make repairs * 

In some jurisdictions, even where the rule of 
nonliability for failure to repair obtains, it is held 
that the officer is liable for injuries occurring dur¬ 
ing the progress of repairs by positive acts of neg¬ 
ligence on his part,* or by acts creating a nui¬ 
sance 

§ 252. - Persons Causing Defect 

a. In general 
b Highway contractors 

a. In General 

Broadly speaking, any person or corporation creating 
defects or obstructions in a highway and wrongfully 
causing damage to users may be held liable therefor, such 
obstructions in some cases being regarded as nuisances 

A person causing a defect or obstruction in a 
highway,* although outside the traveled way,* is 
liable for injury resulting therefrom, and the fact 
that the highway was not legally established,or 
that governmental agency is also liable,^ ^ or that 


98 . Monl —Docker v Chappie, 232 
P 6*18. 72 Mont 109 
99 Nil—liobortpon v Monroe, 116 
A 02, 80 N H 268 
Advice as defense to selectmen 

The advice of a division engineer 
to the selectmen, solicited bv them 
under 1906 o 16 § 6, is not equiva¬ 
lent to an order to the Hclectmcn, but 
n quirts them still to exercise then 
own judKnienl, so that acting on sudi 
advice does not relieve them from 
lUiliilitv lor injuries resulting there¬ 
from, regardU'ss of w^hat the rule 
would be if the improvements were 
such as weie rcfiuiied to be innele on 
the ad\ Icc of thf‘ state engineer bv § 
3—Robertson v Monroe, supra 

1. NH—Robertson v Monioe, su¬ 
pra 

Cause as questlou of fact 

TIow ri'inotely the rc l.ilionship be¬ 
tween selectmen and travelers on the 
highway shall i»e traced and how far 
the chain of causation as to an in¬ 
jur v shall be followed as a matter of 
legal liubilily are questions ol fact 
—Robertson v Monroe, supra 

2. Nil—Robertson v Monroe, su¬ 
pra 

l^lablllty to anyone injured 

Anv member of board of county 
commissioners who negleits to per¬ 
form board’s duLv under Rev Codes 
1921 l(i27, to remove detects and 

obstruetions m highway after no¬ 
tice, Is liable, under § 4620, to any¬ 
one who is injured thereby —Decker 
V Chappie. 232 P 538, 72 Mont 109 

3 . Mont — Laird v Berlhelote, 206 P 
445, 63 Mont 122 


Ijack of actual knowledere 

County oommisslone r, attending 
three meetings of board after wash¬ 
out in highway and before accident, 
without being notified thereof by as¬ 
sociate commissioners who knew of 
condition, could not be held personal¬ 
ly liable for resulting injuries, in 
absence ot actual knowledge of wash¬ 
out before aeiident—Becker v 
Chappie, 232 P 638, Mont 199 
Zfotice as individuals sufficient 
Nolue of wasliout in highw'av. or 
of load supi I v^isor’s (ailuK to erect 
or mainlain suitable b.ii Tiers, to 
countv < omrnlssioners convened as a 
boHid, IS unnecessarv to render 
members thereof liable for resulting 
injuries, it is sulTlc lent if they know' 
the lacts as individuals—Becker v 
Oh.ippli, supra 

4 . Idaho - -StT K kfaclen v (Ireen 
Cri'ek Highway Dist 248 456, 

42 Idaho 718 49 ALR 1057 

5 Iowa—Theiilen v Viola Tp , 117 
NW 20, 139 Iowa 61 
Md —Baltimore Counlv^ v Wilson, 54 
A 71, 66 A 696, 97 Md 207 
29 C J p 677 note 17 

6. Tenn —13inkley v Hughes, 73 S 
W 2d 1111, 168 Tenn 86 

29 C J p 677 note 18 

7. Tenn —Chandler v Davidson 

Count>. 218 SW 222, 142 Tenn 

265 

8. Aik—Arkansas Fuel Oil Co v 
Downs, 168 S W 2d 419, 421, quot¬ 
ing Corpus Juris 

Neb —Swinford v Finck, 299 N.W 

286 


227 139 Neb 886—Simonsen v 

Thorin, 234 NW 628, 120 Neb 684, 
81 A L R 1000 

I'a—Geiger v Dowdy, 170 A 420, 
m Pa Super 485 

Tex—Buchanan v Rose, 159 S W 2d 
109, 138 Tex 390, affirming Rose 
V Buchanan, CivApp, 140 S W 2d 
203—W(st Texas Utilities Co v 
Haynes, Civ App . 20 S W 2d 236 

Va—AppiSlai hian Power Co v Wil¬ 
son, 129 SK 277, 142 Va 468 

Wash—Nubolson v Postal Tele¬ 
graph Cable. Co 299 P 397, 399, 
162 Wash 603, quoting Corpus 
Juris. 

29 PJ p 677 note 21, p 678 notes 
26-28 41 

Duty to remove or use due care to 
prevent injury 

Neb—Simonsen v Thonn, 234 NW 
628, 120 Neb 684, 81 A L. R 1000 

9. Ark—Aikansas Fiu 1 011 Co v 
Dow'ns 168 S W 2d 419, 421, quot¬ 
ing Corpus Juris. 

Wash—Nicholson v Postal Tele¬ 
graph C\|l)le Co , 299 1* 397 ‘399, 

162 W,ish 603, fiuoting Corpus 
Juris. 

29 C J p 677 note 22 

Liability for defects outside trav¬ 
eled way generally see infia g 255 
h 

10. Wash—Nicholson v Postal 
Telegraph Cable Co , supra, quoting 

Corpus Juris. 

29 C J p 677 note 23 

11. Wash—Nicholson v Postal 
Telegraph Cable Co , supra, quoting 

Corpus Juris. 

29 C,J p 677 note 24. 



40 C.J.S. 


HlOnWAYS 


§ 252 


some other person is under a legal liability to re¬ 
move the obstruction,12 jg ^o defense However, 
temporary obstructions of a character not constitut¬ 
ing a nuisance are permissible under some circum¬ 
stances for the benefit or convenience of an indi¬ 
vidual and will not necessarily constitute ground 
for liability if damage to another ensues 12 Like 
wise, an independent contractor for the erection of 
a building is liable for defects in, or obstructions 
on, the highway caused by him,!^ as may also be 
the owner i^ Failure within a reasonable period to 
clear a highway of dangerous articles or obstruc¬ 
tions left thereon by one’s self, or reasonably to 
warn of such a condition, constitutes actionable neg¬ 
ligence The mere failure of one person to re¬ 
move an obstruction placed in the highway by an¬ 
other does not render him liable for injuries caused 
thereby,but, if he adopts and maintains a nui¬ 
sance created by another, he will be liable So, 
A\herc one person’s property is made an obstruction 
by another, the former, if not a party to the wrong, 
is not liable If the owner peimits the property 
to remain in the road, however, he is liable, al¬ 
though it was placed there by a trespasser 

Private C 01 porahon Wbeic the duty of main¬ 
taining a highway is imposed on, and accepted by, 
a private corporation, as an incident of its fran¬ 


chise, the corporation may be held liable for dam¬ 
age resulting from breach of its duty to keep the 
highway in proper repair 21 

Acts under license. A license to make a partic¬ 
ular use of the highway, otherwise unlawful, while 
It exempts the licensee from the liability which 
would otherwise exist for injuries irrespective of 
the question of his negligence,22 dqes not exempt 
him from the duty: of taking proper precautions to 
prevent injuijQS therefrom to persons using the 
highway,23 and he is bound, after completing the 
work, to restore the highwajj^ to a condition of rea¬ 
sonable safety,2 '* but a lawful act performed on 
the highway in a lawful manner does not give rise 
to an action in tort 

Defect or obstruction regarded as nuisance The 
liability of an individual who without authority of 
law creates a dangerous condition in the highway, 
to a person injured thereby, is generally based on 
the theory that the defeet or obstruction constitutes 
a nuisance,2^ and accordingly it has been decided 
that the liability of such person is not afifected by 
the question whether he was actually negligent ,2'^ 
but, where the obstruction, although resulting from 
negligence, docs not constitute a nuisance, the ques¬ 
tion of contnbutoi y negligence is not excluded from 
consideration 28 


12. Wash—Nicholson v Postal 
Teleffraph Cable Co, supra, quot- 
inK- Corpus Jons. 

29 CJ p 678 note 26 

13. Ala—Sholbv Iron Co v Mor¬ 
row, 95 So 870, 209 Ala 116 

Wrecked vehicle 

The measure of dutv to remove* a 
wrecked vehicle alongside a public 
hl>;:h\vav depends on thc^ conditions 
and the question whether or not it 
is a nuisance per s(' depends on the 
nature of the object, the condition 
in which it is left, and whether a 
reasonable time n^*cessa^^ for its 
removal has elapsed—Shi'lbv lion 
Co V Morrow, supr.i 

14. N Y —Jones, v Chantry, 4 
Thomps C 03 

Wis—Hundhaubcn v Pond. 86 AA is 
29 

15. Ohio—Ohio Southern It Co v 
Morev, 24 N K 209, 47 Ohio St 207, 
7 L.RA 701 

Wls—Hundhausen v liond, 36 Wis 
29 

16 Neb—Swinford v Finek, 299 N 
W 227, 139 Neb 886 

17. Okl—Robinson Oil Corpoialion 
V Davis, 43 P 2d 754, 757, 171 Okl 
557, quoting^ Oorpns Juris. 

29 C J p 679 note 49 

18. Mo —I.ucas v St Louis & S R 
Co, 73 SW 689, 174 Mo 270, 61 
LRA 452. 


Okl - Robinson Oil Corporation v 
T>avJs, 4t P 2d 754, 757, 171 Okl 
557 qiiotinfi: Corpus Juris 

19. Ind—Davis v Williams, 31 N E 
204, 4 Tnd App 487 

Okl —Robinson Oil Corporation v 
Davis supra, quoting Corpus Juris. 

20. Okl — Robinson Oil Corporation 
V D.ivis, supra, quoting Corpus 
Juris. 

29 C J p 679 note 52 

21. Conn —Dt Capua v Citv of New 
Haven, 13 A 2d 681, 126 (^onn 558 

Tjiabilily of eleetrif ct»mpanies for 
damage on highways from wires, 
poles and appliances see Ebttnc- 
ity § 42 

Ttailroad’s liahllitv for damages aris¬ 
ing from its eonslruftion work in 
highw'ays see the CJS title Rail¬ 
roads § 987, also 52 CJ p 760 note 
37-*i 761 note 46 

22. N Y —Tinki-r v New York, O & 
W R Co, 51 NE 1081, 157 NY 
312 

23. Ind—Indiana Utilities Co v 
Wareham, 118 NE 572, 66 Ind App 
542 

29 CJ p 679 note 46 

24. Ala—Houston v Town of Wav- 
erly, 142 So 80. 86, 225 Ala 98, 
citing Corpus Juris. 

Tenn—Radnor Water Co v Diaugh- 
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on, S'! R\V2d 186, ISt. 19 Tenn 
App 371, citing Corpus Juris. 

-P 679 note 47 

25. Ga—Bagwell v Georgia R & 
Power Co, 99 S E 712, 24 Ga App 
15 

Utah—Shepard v Utah Light & 
Traction Co, 181 P 54 2, 55 Utah 
186 

29 CJ p 679 note 48. 

26. Vn —Appalachian Power Co v 
Wilson 129 SE 277. 142 Va 468 

29 CJ p 678 note 39 

Sidewalk 

A sidewalk is primarily intended 
for pni)lic trav(*l and in most eases 
a dangerous condition, defect, or ob- 
stiuction therein, not caused by ordi¬ 
nary, reasonable, and usual use of 
th< .sidewalk as .such, and which un¬ 
necessarily, materially, and unreason- 
alilv interferes with sidewalk's being 
used for purpose for which it was 
intended, is a “nuisance,” and may 
make the person causing the danger¬ 
ous condition liable in damages to a 
pedestrian injured thereby—Massey 
v Worth. 197 A 673, 9 W W Harr, 
Del . 211 

27. N Y —Congreve v Smith, 18 N 
Y 79 

29 CJ p 678 note 40 

28. N Y —Francis v Gaffey, 105 N. 
E 96, 211 N y 47. 
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Joint liability Where damage is caused by an 
obstruction negligently permitted to continue by a 
county and some person or corporation, the county 
and such other jiarty may be held jointly liable. 

b Highway Contractors 

An independent highway contractor Is denied the 
Immunity from liability for damages resulting from high¬ 
way defects and obstructions, which is sometimes grant¬ 
ed the sovereign or pubiic body, and. having a primary 
and nondeiegabie duty to keep the highway in safe condi¬ 
tion during work thereon, a highway contractor must re¬ 
spond in damages for injuries due to his negligence or 
other breach of duty. Liability is predicated on breach of 
duty to the public and sounds in tort and not in con¬ 
tract 

The prcsimiplion is heavily against anyone who 
sets u]) the sovereign preiogative as the reason why 
he should not be held answerable for his own 
wrongdoing, as in connection with defects and ob- 
stmelons in highways,-'* and the mimunity of a 


state, county, or the like from liability for damage 
occasioned by highway defects or obstructions, as 
discussed supra §§ 249, 250, does not extend to an 
independent highway contractor,^® and the latter 
may not escape responsibility on the plea that he 
was performing a public work 31 In other words, 
where an independent contractor is prosecuting 
highway work under a contract with the state or 
any subordinate arm thereof, he is responsible in 
damages to injured third persons for his negligence 
just as though he had been engaged in work un¬ 
der contract with a private person 32 The basis 
of the contractor’s liability is not contractual but 
in tort 33 

The primary duty rests on a highway contractor 
to exercise reasonable care for the safety of the 
general public while it is traveling over a road on 
which he is working, as shown infra § 254 a, which 
duly is nondclegal)lc,34 and he may be held rcspuii- 


29. UH—Thompson Caldwfll Const 
Co V youiiR, CCANC. 1^91 F 
145 

30. U ft —Thomp^'on Caldwell Const 
f'o V Youn#?, siJT»ra 

Mi«?m— Wado V (Jrav 61 So IGS 104 
Mimm 151. 43 LHA.Nft, 1046 
ND—SollurK V S(hU)’-ser JJ7 N W 
91 30 NI> 307. 30 L K A ,N S , 

1111 

Va—Hoyd, Higgins & (Joforth v 
Mahone. 12S SE 359 M2 Va 690 

iregllgeace In performance of mlnle- 
terlal duties 

Although rnunk ipalItli'S are not 
liable for noKligerice of then agents 
in dl'^eharAo of inlnl*<torial duties, 
suth rule does not <‘\on»inte .iri in¬ 
dependent Toad contractor from dutv 
to evi^rcisp n nsonalile care and, 
wht re injiiTV aiose fioin conlnit tor’s 
negligonee m performanei' of minis- 
toiiiil and specified duties in conin ca¬ 
tion with work for w'hith it rKtivc>d 
a valuable consideiadon, as contiii- 
distlngulshed from eirors of ludg- 
nient m i)ltinnjng by state cngine«-i, 
the road contractor alone is lialde — 
Hoyd, lliggiris & (.loforth v Mahono. 
128 S E 259. 142 Va 690 

Contract with state highway com¬ 
mission 

One c.oiis(Tacting a roadway under 
oonliacl wub a state hlKrhwav com¬ 
mission did not share the immunity 
given that body i>y N C I’ub L 
1921 c 2 J} 50, agaln-st liability for 
damages resulting from defective 
condition of the highway—Thomp¬ 
son Caldwell Const Co v Young, C 
CANC 294 F 146 
Xu Kentucky 

(1) Earlier decisions extended the 
Bovtiiign Immunity from liability 
for damagi arising from defective 
highways to independent lontractois 
on the theory that, U the contractor 


weie held Ilnlrle. the real burdim 
would fall on the puidn body b(‘- 
< aus(* of tin excessive price it would 
he forced to pay for Us higliwny 
work—0< kernian v Woodward, 178 
KW 1100, 165 Ky 752. IMl \1916\ 
1005--29 CJ p 678 notes 33, 34 
(2) These derisions have l»een ad- 
versfly criticized !)> the courts of 
othfP jui ladit Irons 
U S - Thompson Caldwell Const Co 
V Young. CCANC 294 F 145 
Tex—Ovnstroet v MfClellrind, Civ 
App. 13 ft W 2d nOO, error dis¬ 
missed 

Va—Hoyd, Hlggln.s ^ (ioforth v 
Mahono 128 SE 269, 142 Va 690 
CD Ml of thc*m have been exprc'ss- 
ly overruled on the point b\ a later 
Kenlinkv de< ision'-Taylor V VV^est- 
erfield, 26 S W 2d 657, 233 Ky 619, 
69 \L.R 182 

31. NJ — Sadlon v Jannarone, 132 
A 719. 102 N J Law 343 

32. Ky—C^oddl Const Co v Steele, 
56 S W 2d 955, 247 Kv 173—Tay¬ 
lor V Weslerfleld. 26 S W 2d 557, 
213 Ky 619 69 A L R 482 

Agency for state 

(1) Indepr ndent contractors con- 
sliutling highway under contract 
with state highway commission do 
not act us state’s agents, but are 
liable for negligent resulting in 
injury to third party—Codt ll Const 
(\) y SttPle, 66 SW2d 955, 247 Kv 
173 

(2) Defendant road contractor was 
held to be an indt pendent contractor, 
notwithstanding engim'cr was put in 
charge to see that work was done ac¬ 
cording to plans and specifications 
furnished b> state highway commis¬ 
sion, where such engineer had no 
control over means of execution of 
work, but looked only for results. — 


Boyd, Ifiggins & (loforth v Mahonc, 

1 28 S E 259, 14 2 Va 690 

33. Iowa—Kehm v Dilts, 270 NW 
388 22? Iowa 826 
Breach of duty to public 

The liability of a highway eontrae- 
tor for injuries to persons l.swfullv 
using the way does rot depend on 
(ontrait but arises out of a legal 
(lulv di volvmg on tontr.ictor as well 
as on t)n‘ public m g< ncral not to 
obstruct or make iho highway dan¬ 
gerous for ordinary usf iindi'r tlu* 
(in uinsi aiK » s and such dutv b( Ing 
to Ibt' publK gencrnllv may be en¬ 
forced by anyone if damages occur 
on account of f.iilurc to pcrlorrn that 
dutv --Toler v Hawkins, 105 T* 2d 
1011, 188 Ok] 58 

34 NY —Bovlhart v Di Mnreo & 
Rcimann 200 NE 793 270 NY 

217. reversing 280 NYS 781, 244 
App Div 785 

Duty Qf State to maintain detours 

Where both the gfuicral state law 
.and the highway < ontrac tor’.s con¬ 
tract imposed on him a duty to use 
due care in tonne* tion with eonstruc' 
tioii woik and the stifcguarding of 
the highway, he could not escape 
liability foi chirnages arising from 
brtath of such dutv by pleading a 
par titular provision of Ihi* contract 
tasting on the stale highway com- 
nussiun the duly of maintaining all 
detours for strii tly through traffle, 
and was liatile for damage sufft'nd 
on an impropt rly maintained detour, 
as he ecTuld not shirk Ins dutv and 
cast It on another—Hughes v 

Robert G Lassiter & Co, 137 SE 
80b, 193 NO 651 

jbiability for negrligence of subooxu 
traotor 

N Y — Boylhart v Di Marco &r Rei- 
mann, 200 NE 793, 270 NY 217. 
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sible for damage resulting from his negligence or 
malfeasance in connection with defects and ob¬ 
structions in the highway, as in the case of his 
negligence in respect of barriers, railings, and other 
guards or danger signals, considered infra § 262, 
the liability of the contractor being enforceable ir¬ 
respective of whether or not some public agency 
or other individual may also have been guilty of a 
dereliction of duty The conti actor will be re¬ 
sponsible for damage resulting from defects or ob¬ 
structions originally caused by him, even though 
he has assumed no duty to maintain or keep the 
highway in repair but an independent contractor 
may not be held responsible for damages arising 
from defects or obstructions in a highway where he 
was guilty of no negligence or other breach of 
duty To recover against the higliway contrac¬ 
tor plaintiff must show both that theic was a fail¬ 
ure to exercise jiropcr care in performance of some 
legal duty that the contractor owed plaintiff and 
that such negligent breach of duty was the prox¬ 
imate cause of the damage 

Completion and ac( cpiance of looik The liabil¬ 
ity of an independent conli actor for negligence 


subsists as long as the road is under his charge,^® 
and he is bound to leave the highw'ay in a reason¬ 
ably safe condition for travel on completion of his 
work It has been held, however, that, after com¬ 
pletion of the work and its acceptance by the gov¬ 
ernmental body, the contractor’s liability ceases and 
he may not be held responsible for damage there¬ 
after occurring,since on termination of his con¬ 
trol of the road the contractor owes no further duty 
to the traveling public Liability of the contrac¬ 
tor has been denied where the damage took place 
after completion and a factual acceptance of the 
woik, but before there had been a formal accept¬ 
ance 

§ 253. - Abutting Owners 

An abutter may be liable for damage arising from 
defects or obstructions on a highway where the instru¬ 
mentality proximately causing the damage was under 
his control, but not otherwise 

Broadly speaking, the liability of an abutting 
owner for damage to one using the highway adja¬ 
cent to his premises dejicnds on control of the in¬ 
strumentality causing the injury The abutter is 
under an obligation to use rcasfiiiablc care to keep 


rev^rsinj? 280 NTS 7S1, 244 App 
Div 7Sr» 

Ziia'bility for Indepeadent snbcontroc. 
toi 

Conlroftor for construction of 
county load letting m ork to indr*- 
pondcnl contractor was not for 

dani.iKcs* arising: from impiasniile 
condition dm mgr construction l)\ Inl- 
tor—Monl Romcrv v Gar/a, Te\ Civ 
App, 200 SW JJO 

35. Cal — Tlrelthaupt v Jahn Ac 
JJrcssi Const Co, 47 P 2d 3S9, 8 
Cal Api) 2d 181 

Ga —D.ivis V Smiley, 12C S E 904, 
.1 5 Ga App 508 

lowa--Kehm v Hilts 270 NW ,188, 
222 Iowa 821) 

La—Stafford v Nelson Pros 130 
So 234, 15 La App 51—Hvde v 
Nelson Bros, 130 So 237, 15 La 
App 90 

Okl —Toler v Hawkins, 105 P 2d 
1041, 188 Okl 58 

Tenn—Wc*'tmor eland Heights v 
Martin 13 Tenn App 112 
Tex—Overstreet v McClelland Civ 
App, 13 S W 2d 990, error dis¬ 
missed 

29 C J p 678 notes 37, 38 

36. Cal —Folkins v Johnston, 12 P 
2d 153, 124 Cal App 169 
Although state engineer also failed 

to discharge duty in respect of main¬ 
taining barriers and furnishing prop¬ 
er warnings to travelers on a high¬ 
way undergoing constiuction work 
this fact, while It made the engineer 
liable, did not excuse the Independent I 

40 C J S -19 


(ontrac tor from responsibility for his 
own ncgligen<e in such respects — 
Folkins V Johnston, sup^a 
Contractor liable irrespective of 
county’s responsibility 
One engaged in conf-truc tion Avork 
on public highway, and in control of 
it, who eieited substantial barricade 
to close io,id and continued to con¬ 
trol barricade while It remained In 
roaclu IV, wos under duty to maintain 
It with due care and diligence' to 
a^old damage from its mainti nance 
to traveler irrespective of whether 
there was liability !)V count\ em¬ 
ploying him—Davis v Smiley, 12(» 
S L 904 n Ga App 508 

37. Fla—Price v Parks, 173 So 
903, 127 Fla 744 

Accumulation of materials dropped 
from contractor’s vehicles 

lligbt of action of jrerson harmed 
bv dangerous condition of highway 
kept open for public travel may bc' 
enforced against contractor shown to 
have occasioned dangerous condition 
by allouing materials from his ve¬ 
hicles to fall and negligently to ac- 
< umulatc' on highway, evc'n though 
contrac tor has assumed no duty to 
maintain or keep highway in repair 
— I'lic'e V Parks, supra 

38. US —C C Moore Const Co v 
Haves. C C A Miss , 119 F 2d 742, 
certiorari denied Hayes v C C 
Moore Const Co, 62 S Ct 82, 314 
US 642, 86 LEd 516 

Tnd —Mahoney v Sharp, 156 N E 
566, 86 Ind App 180 
Utah—Hansen v Clyde, 56 P 2d 1366, 
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89 Utah 31 104 ALR 943—Rom¬ 

ney V Lynch, 199 P 974, 58 Utah 
4 79 

29 CJ p 678 note* 36 
39- N* C—Evans v Shea Pros Const 
Co , 138 S E 411, 194 N C 31 

40. NC—Furlough v Nash Countv 
Highway (’oinmissjon, 144 SE 691, 
]9(, NC 160, denying rehearing 112 
SE 210 195 NC 365 

Tex—Prown A. Root v Weldy, Civ 
App , 75 S W 2d 916 

41. Iowa—Kfhm v Dills. 270 N'W 
388. 222 Iowa 826 

42 . Tex —T J Manslleld ('’oust Co 

V Gorsline (^om App , 288 S W 

1067, reversing. Cm App, 278 S W 
485, and rehearing denied, Com 
App , 292 S W 187 

43. Tox—T J Mansfield Const Co 

V Goisllne, Com App , 292 S W 187. 
denying- rehearing 288 S W 1067, 
which re\ ersc'd, Civ App, 278 SW 
4 85 

44. Minn—Kc ngstorf v Winston 
Pros Co, 208 NW 995, 167 Minn 
290 

Practical acceptance as euUlcient 

Acceptance of work bv supervising 
engineer and opening of highway to 
traffic will relieve road building con¬ 
tractor of liability for injuries to 
third persons after the acceptance, 
since only practical acceptance after 
completion of work and not formal 
ac c'eptance is necessary—Donaldson 
V Jones, 61 P 2d 1007, 188 Wash 4G 

45. Mass—Nichols v Donahot', 34 
NE2d 681, 309 Mass 241 
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his premises in such condition as not to create de¬ 
fects or r^bstructions in the adjacent highway en¬ 
dangering travelers in their lawful use of the road, 
as considered infra § 254 a, and, if he fails to do 
so and thereby renders the highway unsafe for 
travel, he makes himself liable for resultant dam- 
age,^® and he is liable for an injury caused by a 
defect or obstruction created by him in the high¬ 
way,including those originating on his own 
land Tie is not liable, however, for harm caused 
to travelers by dangerous conditions originating on 
the highway,^® or for damage resulting from ob¬ 
structions near his property but not created by 
him,^^ and, where he has exercised ordinary care 
in the use of his projierty, he is not liable for in¬ 


juries incidentally resulting to a traveler on the 
highway,®^ or for injuries occurring in the highway 
not caused by his affirmative act,^^ or for a proper 
temporary use of the highway,®^ or for injuries sus¬ 
tained through an instrumentality under the control 
of others An abutter will not be held to have 
assumed general responsibility for the surface and 
safety of a highway by reason of his making re- 
paii s thereon 

Ilighzmy established by prescription or user The 
liability of the owner of land abutting on a high¬ 
way established by prescription or user is confined 
to the beaten or traveled track, and does not ex¬ 
tend to that portion not subject to the right of 
way 


46. Conn —Huocro v United Adver- 
tibinK Corporation, 119 A 4S, 98 
Conn 241, 30 A L. R 1237 

Tenn—(''Uv of Knoxville v Rnkt'r, 
160 S VV 2d 224, 26 T«‘nn App 36 
Tex—Skelly Oil Co v Jolinslon Civ 
App, 151 S W 2d 863, error rtfustd 
Liability of abutter for injuries re¬ 
ceived on abandoned road sec Infra 
4 255 

Liability of abutter for noffllprence 
endanRferinft- bi«bw«iv travebrs 
generally see tbe CJS title Nejf- 
llgence 8§ 77-80. also 45 CJ p 859 
note SS-p 862 note 14 

47 . Conn—Kane v New Id(*a Realty 
Co. 133 A 686, 104 Conn 508 

Pa—Falco v Rrvn Miwr Trust Co, 
10 Pa Dlst & Co 115, 43 Montg Co 
41 

29 C J p 679 note 55 
Owner supervlsiner work 

Whfre o\vn<r of building had no¬ 
tice ol the existence of a nuisance 
in a highway, caused by Independent 
contractor employed to do work ad¬ 
jacent to the highway but conduct¬ 
ing the work undei the .supervision 
of the owner, failuie to correct tbe 
danger created by the nuisam e cre¬ 
ated liability on part of own( r to In¬ 
jured third persons—Schwaitz v 
Merola Pros (^on&t Coiporation, 34 
N Y S 2d 220, 263 App Div 631, mo¬ 
tion denied 46 N K 2d 557, 289 NY 
756, affirmed 48 N E 2d 299, 290 N 
Y 145 

48. Tex—Sk( lly Oil Co v, Johnston 
Civ App 151 S W 2d 863, error re 
fused 

29 CJ p 679 note 56 

Water comlngr on oil-surfaced road 

A county'.s exercise of its right to 
surface highway with oil does not 
change duty of person owning or 
operating properly adjacent to high¬ 
way to exercise reasonable care not 
to jeopardize or endanger safety of 
persons lawfully using highway as 
a means of passage or travel, and, 
wheie an oil company engaged in the 
manufacture of gasoline so managed 


Its plant that water was blown onto 
the higliwav and rend< red it slippery, 
such company was liable to a travel¬ 
er sustaining damage by reason oi 
the slippery londition of tht high¬ 
way taused by lb(‘ water on the oil- 
sui faced ro.id—Skilly Oil Co v 
Johnston, supra 

49. Cal —Oallano v Pad He Gas & 
Elec till Co, 67 P 2d 388, 20 Cal 
App 2d 534 

Conn—Munitori v Stiles Revm- 
olds Briik Co. 26 A 2d 58, 128 
Conn 674 

Minn — Zacharias v Ne.shitl, 185 N 
W 295, 150 Minn 369, 19 A L H 
1016 

60. Mass—O’Ki efc v William J 
R<irry Co, 42 N E 2d 267, 311 Mass 
517 

Stone not shown to have fallen from 
abutter’s truck 

Where stone which caused pedes- 
ti lan to fall when she stepped on it 
was on public driveway, leading fiom 
abutting ownei’s quarrv to highway, 
tliTough no proved negligeme of de¬ 
fendant whose truvks weie using the 
highway, defendant had no obliga¬ 
tion to remove sui h stone on which 
pedestrian could base action foi hei 
injuries, and defendant’s employment 
of watchman to remove stones from 
such diivew.iv was not «m ’admis¬ 
sion” of negligence l)v defendant — 
O'Keefe v William J Parry Co , su¬ 
pra 

51. Cal—Plaek v Southern Par Co, 
12 T>2d 981 986, 12 4 Cal App 321, 

eiiing Corpus Juris. 

ND—Hozell V Northern I’ae R Co, 
167 N W 489, 39 ND 475 
SC-Moiris v Mills, 113 SE 632, 
121 SC 200 

Failure to protect traveler from fall¬ 
ing into pond 

An aiiutting owner is not guilty 
of actionable negligence merely in 
maintaining a pond in close prox¬ 
imity to a highway, and, since the 
highway is wholly undei contiol of 
the public authoiities they, and not 

290 


the abutter, are liable for such dam¬ 
age as may be caused bv reason of 
a child’s falling off the highwav and 
into thi pond because ot absence of 
<idi quote proticlion at the point of 
the fall —Morris v Mills, supra 

52. Cal —Black v Southern Pae Co , 
12 P 2d 981, 124 Cal App 321 

Obstruction by licensees of ball 
ground 

When a mill company gratuitously 
maintained a ball ground on its prem¬ 
ises for Its emriloyees, witliout direc¬ 
tion or supei vision, it is manifest 
that the legation of licensor and li¬ 
censee without pecuniary compensa¬ 
tion existed bit ween them, and it is 
not liable for an injuiy caused by 
obsliuction of an adjoining highway 
by a rope intended to exclude spec- 
la tois who did not pay for adnins- 
sion, there being no evidence that it 
had actual or implied knowledge 
thereof—Biooks v Hcmrietla Mills, 
JJO S E 9b, 182 N C 719 

53. Mo—Davis v Thompson, 114 S 
W 550, 134 Mo 13 

29 C J p 679 note 58 

54. Minn—Gttc n v Big Lake lc< 
Co. 270 NW 133, 198 Minn 356 

Tunnel 

Where a tunnel was constructed by 
an ICC company for use in taking ice 
under the highway, but the company 
had the right to and did proceed only 
under authority of a coritrac t with 
eourilv authorities pursuant to plans 
and specifications approved bv the 
state highway departmimt, and a 
traveler lell into an uncovered poi- 
tion of the tunnel, the ice company 
was not liable, Inasmuch as the man¬ 
ner of construction was under the 
control of the public authorities and 
not undei the control of the com¬ 
pany —Otten V Big Lake Ice Co, 
supra 

55. SD—Fenton v Ai kerman, 285 
NW 516, 66 SD 466 

56. NY —Hallow V. Humiston, 6 
Cow 189. 
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Sidczvalk Ordinarily an abutting owner is not 
liable for the condition of a sidewalk constituting 
a part of the highway in front of the premises in 
the absence of a duty created by statute or ordi¬ 
nance,^'^ such as for defective conditions which re¬ 
sulted from causes not traceable to him and which 
he had no legal duty to correct It has been held 
that the abutter is not liable for defects in an ad¬ 
jacent sidewalk caused by his own lawful use there¬ 
of, although he may he held responsible for dam¬ 
age resulting from such defects where they origi¬ 
nate from artificial causes on his own property 

§ 254. Care and Duty as to Condition of 

Highway Generally 

a Tn general 

1) Sufficiency and safety of highway 

a. In General 

The stnte or subordinate governmental unit on which 
liability for defects or obstructions in the highways may 
be imposed is not held to the liability of an insurer but 
is required only to exercise reasonable care A similar 
rule ordinarily extends to private individuals although in 
some instances they may be liable as insurers In 
determining the question of reasonable care such matters 


§ 254 

as the extent of the highways and the available resources 
may be factore. 

Even in cases where they may be held responsi¬ 
ble for damage arising from defects or obstruc¬ 
tions in highwa>s, under principles discussed supra 
§§ 249, 250, the states,counties,®^ towns, or 
other governmcMital authorities^^ arc not insurers 
of the safety of their highways or of travelers 
thereon This rule applies also with regard to the 
liability of contractors as to travelers on the high¬ 
ways which they arc engaged in constructing or on 
which they are working It has, however, been 
held that one who unlawfully obstructs the use of 
a highway for his own ends is charged as an in- 
suier against accident of one lawfully traveling on 
the highua>,^*^ but the rule does not apply to a case 
wdierc a contractor is engaged in taking down a 
building, and there is no excavation or obstruction 
111 the highway by reason of such work®® 

State Of its officers Ordinarily the state is bound 
only to the use of reasonable care in the construe 
tion and maintenance of its highways,®*^ and al¬ 
though the case may be one wherein the state has 
w*iivod its immunity from suit no recovery will be 
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NT )—Jlozcll V Nortbi'ni I*nc R (’o , 
1()7 NW 489, 39 ND 175 

57. Ala-Cilv of Rjrniingharn v 
Wood 197 So S85 890 240 Ala 

118, citing Corpus 
29 CJ p 679 noto 59 

58 1—Massey v W^orth, 197 A 

C73 9 W W TTarr 211 

Abuttoi's liahilitv for d.iimRO causod 
b\ snow and i<«* soe intia ? 258 

59. Dt'l—Massev v Woith, supra 

60. Kan—Parsons v Stale Highway 

C'ommission, 72 P 2d 75 146 Kan 

476 

Kv ' (’omnKmw'ealfh v I>(\er, 143 S 
W 2d 1065 284 K\ 150 
NY—Tiidur V State ?5 N ^ S 2d 
689, 178 Misc 64 3—Denbv v State, 
262 NT Y S 233 146 Mise 420— 

Olden V State, 216 NYS 505, 
I'll Misc 818 afhrmecl 239 NYS 
769 228 App Piv 7 '| 0 — 101 insk\ v 

State. 2n N S 671, 1 13 Mist T.l. 
annrnod 233 NYS 744, 226 App 
I)iv 713—Ileuthei v State, 211 N 
YS TS t, 126 Mist 773, aHlrtrud 216 
NYS 902, 217 App Div 801- Mona¬ 
han V State, 41 N Y S 2fl 612- I^ou- 
dt'n V Stale, 41 N Y S 2d 455 
Vt ' Zeno’s Bakery v State, 166 A 
379, 105 Vt 370 

The state highway department Is 

not an insurer ()f the safety of trav- 
elt rs over its highways 
Ky—Ptimmonwealth v Dever, 143 S 
VV 2d 1065 284 Ky 150 
SC—Runton v South Carolina Slate 
Highway Department, 196 SE 188, 
186 SC 463—Cooper v South Caro¬ 


lina Highway D< part men t, 190 SE 
199, 181 SC 155 

61 Cal- Ret kb y v Vizu, 73 V 2(} 
296 2 I Cal App 2d 371 
Md--Mayor and Citv (^nincil of 
I.iltimtirt V Thonip«?on 189 A 822, 
825 171 Md 460, < iting Corpus 

Juris. 

Mis 6 —Mississippi Power Co v Sel¬ 
lers 113 So 59 4 160 Miss 512 

Neb—Brooks v Thayer County 254 
N W 413, 126 Neb 610 
I’a—Nelson v Duquesne Bight Co 
13 A 2d 299 303, 318 I*a 37, quot¬ 
ing Corpus Juris. 

S(^--Earin v Slate Highway Depart¬ 
ment 165 SE 785, 787, 167 SC 84, 
quoting Corpus Juris. 

V/ash—Hergluiid V Spokane County, 
103 J'2d ,355, 4 Wash 2d 309— 

Flitch V King (Vunty, 102 7’2d 
249, 4 Wash 2d 87—Boskovii h v 

King ('’ounlv, 61 I’ 2d 1299, 188 

Wash 63 107 ALK 591 

29 CJ p 680 note 6.5 

62. N \ — Tlooket v Town oT ?Ian- 
over. 288 NYS 290, 247 App Div 
627 

29 CJ p 680 note 63 

63. AVis—Buckley v Washington 
County 207 NW 558 189 Wds 176 

Municipal corporation see the CIS 
title Municipal Corporations ^ 802, 
also 43 CJ p 999 note 28 
NegUerencd with rsspect to excava¬ 
tion 

‘'Negligence” on part of highway 
district with respect to excavation in 
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highway is failun to perform act or 
do thing whuh rc'asonably prudent 
person under like (’irounmtant es 
would do or pfiforin—Stnckladen v 
(lieen Creek Highway Dist , 248 P 
456, 42 Idaho 738, 49 ADR 1057 

64 Misa—Dunn Const Co v Nail, 
7 So 2d 881 192 Mis.s 793 
Wis—lluikley y Washington (’’oun- 
tv 207 NW 55 8. ISO W^s 176 
Bial)ilily of highway contractors 
gc'nerallv fece supia ^ 252 b 

65. Cal—Stoikton Auto Co v Con¬ 
fer 97 P 881, 154 Cal 402 

Inability of persons (.lusing defects 
generally see supra 9 252 a 

66. NY —Ectits V Dairagh. 4 6 N 

V Super 186 

67. Ky —Commonweal ih v Dever, 
14'3 SW2d 1065, '284 Kv 150 

N'i — Warren v Slate, 219 NYS 
530, 219 App Div 124—Killoran v 
State, 278 N Y S 659 155 Misc 26 

--Elansky v Stile, 231 NYS 671, 
133 Mis( .3 71 alhrmed 233 NY 
S 744 226 App Div 713—Rcuther 

V Stale, 214 N\ S 78 1, 126 Ml.se 
773. aminied 216 NYS 9o2. 217 
App Div 801 -Fii'Pch V State, 19S 
NYS 878, 120 Misc 867- Monahan 

V State, 41 N Y S 2d 642 
Failure to use ordinary care 

State is liable to one injured be- 
Oriuse of highway defects for its 
lailure to use ordinary care and rea¬ 
sonable caution in maintaining and 
repairing highway — Marttas v 
State, 232 NYS 192. 133 Mksc 326. 
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allowed if there was no breach of duty on the part 
of the state,liability depending on the nature of 
the alleged defect or obstruction®^ and on whether 
the highway was reasonably safe for travel under 
the principles discussed infra subdivision b of this 
section Under statutes imposing on the state a 
duty to keep highways and culverts in repair, the 
duly of the stale is to keep them in a reasonably 
safe condition and it must pay damages for defects 
arising from breach of its statutory duty, its duty 
in such respects not being measured by the exercise 
of ordinary care and diligence in respect of repair, 
but by the statutory obligation to keep the high¬ 
way or culvert in good and sufficient repair 

Counties, tnicms, or other politual subdivisions 
The duty of a county, town, or similar subordinate 
political body is limited to the exercise of reason¬ 
able care in respect of its roads ,'^1 but, where as¬ 
suming responsibility under principles discussed su¬ 
pra § 250, such bodies must use, and are liable to 
any one injured by their f.iilure to use, at hast or¬ 
dinary or reasoiuible diligence'^’ at all times,when 
practicable,’'^ to keep the road reasonably safe un¬ 
der reason,ibly anticipated traffic conditions as dis¬ 


cussed infra subdivision b of this section Under 
some statutes, however, it is no defense that the 
governmental agency used ordinary care, where, 
after notice of a defect, the road is not made rea¬ 
sonably safe So, where the statute requires 
towns to keep their highways safe, their duty is 
not limited to the expenditure of a reasonable sum 
on the maintenance thereof 

Htghzvay contractors The primary duty rests 
on an independent contractor to exercise icason- 
ablc care for the safety of the general juiblic trav¬ 
eling over a road on which he is working,or to 
take suitable measures to indicate to the public that 
a road or portion thereof is closed during construc¬ 
tion,'^^ and while engaged in im])roving the high¬ 
way he IS bound to exercise reasonable care in 
performing the work The liability of a highway 
contractor is, hfiwever, limited to the exercise of 
reasonable care and diligence 

Abutting ozvners An abutting owner is under a 
duty to use reasonable caie to keep his premises in 
such condition that nothing originating on such 
picmises creates a defect or obstruction m the ad¬ 
jacent higlnvay endangering tiavelers,^^ but he is 


ea NY—Sedvo v Staff 34 N Y S 
2d 20ri, 178 Mmo 278 —SUtibins v 
Staff* 288 NYS (.11. KaiMiso 478 
affirmed 6 N Y S 2d 150, 254 App 
Div 815 

Bnty to repair not shown 

Whf*rf' cl iirnanl for dainngfs from 
alloRfd dofoctivc condition of a grav- 
ol bhouldor alongside state’s right of 
wav within an incorporated village 
did not show the existence of a diil\ 
on the state to maintain and repaii 
thf' •^hfinlder claimants were not en¬ 
titled to ns over - Seel ye v State, 34 
NY S 2d 205, 178 Misc 278 
69 NY—AVhitf v State 185 NYS 

237. 113 Misc 505—Shtnt v State, 
179 NYS 530, 109 Misc 617 

70. Vt—Zeno’s Jl.iktrv v State, 160 

A 379 100 Vt 370 

71. JV1i< li—(.loodiifh v Kalamazoo 
(\)untv. 8 N VV 2d 130 

Wash—HoskoMch v King County, 
01 P 2d 121)0. IKS Wash 63. 107 A 
I^R 591 

72. NT—James \ Delaware, L & 
W R Co, 251 NYS 558 233 Ap]) 
Div 017, affirmed 182 NE 202, 259 
N Y 609 

Pa — Nelson v Duqin sne Eight Co, 
12 A 2d 299 303, 338 Pa 37 quot¬ 

ing Corpus Juris —\\’( nsel v Town¬ 
ship of North Versailles, 7 A 2d 
590 136 Pa Super 4K5 
SC—Farm v State Highway Depart¬ 
ment, 165 SE 785, 787, 107 SC 
84, quoting Cori)U8 Juris. 

29 CJ p 680 note 64 

73. Pa—Nelson v. Duquesne Light 


Co, 12 A 2d 299 303 338 Vd 37, 

quoting Corpus Juris 
SC—Fann v SI ilf Ilighw’^a^ T>eptirl- 
ment, 105 SE 785. 787, 167 SC 
81 quoting Corpus Juris. 

29 C J p 080 note 65 
Continuous character of duty 

('’ountv lia\iiig (ontiol of highways 
has positive and ee>ntinuoua duty to 
us(* reasonable care to keep hi» hwa\ 
s,i1’c for public—Simirioiis v Cf)wlilz 
Count> 120 P 2d 479 12 2d 81 

—Larton v SF>okane County 09 I' 
2d 151 190 Wash 519—Rogpess v 

King County, 274 I’ 188, 150 Wash 
578 

74 I'a—Nelson v Duquesne Light 
Co 12 A 2d 299 303. 338 T’a 37, 

quoting Corpus Juris. 

SC—Fann v State Hlj.hw.n T)ep irt- 
rnent, 105 SE 785 787 107 SC 84, 
((uoting Corpus Juris. 

29 C T p 080 note 66 

75. Kan—Cunningham v Clay Tp , 
70 P 907 69 Kan 373 

29 C J p 080 ne)t<- 70 

76. Ill—Sleuu v Langwortln , 40 A 
832 20 Tl T 602 

77. Cal --Folklns v Johnston, 12 
PJd 15 1, 121 Cal App 109 

Tenn—Fine hem v Oman, 72 S W 2cl 
504, 18 Tenn App 40 
Creation of nuisance 

The* fact that an independent con¬ 
tractor wa.s engaged in woik ine^i- 
dent.il to separ.itmn of the grades 
of intersteiing highways under a 
grant of authority fium the state 
highway commission docs not relieve 
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him of his ohlig.Mions to the travel¬ 
ing public, as he IS ni verthe le'ss un 
ele'r a duty to c\tici‘-e the* degree of 
e ire commemsiiiate with the risks In- 
\ol\tel and not prnilege'd to create 
or mimtain a nui‘ me e in the high¬ 
way—Hallett v \\ m Ei^fnberg & 
Sons, 18 1 A 14 3, 116 N J Law 201 
I>uty to protect public 

Oblig'il ie)n re'sts on contractor to 
sateguaid lT,ive.ling laiblie tToni im- 
pciifling diri' (u, if am aiising imt of 
ronstnielion wc^tK on load —Tii- 
Statc' Engine* ling Co y firaham, 118 
A 439 158 Mel 5‘’8 

78. (\»lo — -Lewv IS v La Nu*r 270 P 
6r>{», 84 Colo {7b 

79. Nil—Hinroiiehs \ T^ane fV.nslr 
Corp 88 A 1001, 77 Nil 121 

Okl—Toler \ Hawkins, 105 P 2d 
1041, 1 88 Dkl 58 

Tex—Riown A, Root v Wtldj, Civ 
Apf) 75 S W 2d 915—Eubanks v 
Schwalbe', Ci\ App, 55 S W 2(,] 906 
908 citing Corpus Juris, and modi- 
^^d on other grounds U S Fide 1- 
it\ (luaranl> ('’ti v Eubanks 87 
S W 2el 248 1 2(» Tex 405—Over- 

street v McClelland, Civ App , 13 
S W 2d 990, error dismiss^nl 

80. Miss — Dunn Const Co v Nail, 
7 So 2d 884, 192 Miss 793 

81. Ct:)nn — Kane v New Ide a Re al¬ 
ly Co, 133 A 686, 104 Conn 508— 
Riiocco v United Advertising Co, 
119 A 48, 98 Conn 241 

Masb—Nichols v Donahoe, 34 N E 2d 
681, 309 Mass 241. 
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under no obligation to keep the adjacent highway 
free of defects and obstructions originating from 
sources other than his own premises,and, as 
shown supra § 253, his liability for damage sus¬ 
tained on an adjacent highway will in general de¬ 
pend on whether or not he had control of, and re¬ 
sponsibility for, the instrumentality causing the 
damage 

One tvOrkmg in or using hiqliTvay, Anyone un¬ 
dertaking work in a public highway which, unless 
carefully done, will create conditions dangerous to 
members of the public using the highway in the or¬ 
dinary manner is under a duty to use requisite 
care,and where one engaged in the lawful use 
of a highway causes an obstruction therein which 
may endanger others he must use ordinary care 
to prevent injury to travelers 

Factors dclcrmmxnq reasonable ca)c Tt has been 
held that, in determining whether reasonable care 


has been taken by the authorities to keep the high¬ 
way reasonably safe, it is proper to consider the to¬ 
tal extent of the highways within the jurisdiction, 
and the probable expense of doing the particular 
work under consideration as compaicd with the re¬ 
sources of the governmental agency to meet such 
expense A town is not, as a matter of law, free 
from liability on account of a loose plank in a side¬ 
walk, merely because the town contains a popula¬ 
tion of only five or six hundred people 

b. Sufficiency and Safety of Highway 

In general the duty imposed is to construct and main¬ 
tain a highway which is reasonably safe for public 
travel of the usual kind, having In view the character 
and location of the road and the amount and nature of 
the traffic 

In general the duty imposed on the highway au¬ 
thorities IS to maintain the highways in a Cfindilion 
reasonably safe for tra\el,^^ having in view the 
probcdile traffic^^ and the character of the road and 


Tt'X—Skollv Oil (■’f) V Johnston, Civ 
App 151 S W 2d 801 orror rofused 

NeKliSonce of abut t in owrn'r in 
rfspoct of hi>ih\\a’s travelers pen- 
orallv S(‘e tin C fS tille 
Ktrift f}*} 77-80 also 45 J p 850 
note r»8-p SfjJ not(‘ J4 

82. Cal—Galiano v Pat ifle Gas ^ 

Klcotnc Co, 67 P 2d 388 20 Cal 

App 2d 5 11 

Conn—Muiaton v Stiles & Itevnolds 
I^Tick Co, 25 A 2d 58 128 Conn 

674 

Minn - Za( hcirias v N<’sbift. 185 N 
W 205, 150 Minn 369, 19 Al.R 
1016 

83. NY — Tln\lhart v PI Mar(o A 
Jit Ini inn, Iin , 200 N E 791 270 N 
A 217—Satre v Citv of New York 
,iS N Y S 2d 64 0 

84 Nth—Grantham v Wal'^on 
Pros Transp Co 9 N W 2d 157, 
dt^n\inK rebeirinfs: 6 N \V 2d 572— 
Siinonst n v Thoiin, 234 N 628, 
IJO Nth G84, 81 APR 1000 

85 Mass—Sandtra v l^alrner, 28 N 
E 778 154 Mass 175 

29 CJ p 681 note 81 

86 . Mas* - Sanders v Palmer, supra 

29 ('" J p 681 nolo 82 

Pack of lunds of politual suhdivi- 
su)n g^tnorallv st o supra § 250 h 

87. Iowa—Grah.ini v Oxford, 75 
NW 473, 105 Iowa 705 

88 . Cal — Galiano v I’at ific Gas A 
Ebcti 1 C Co, 67 T’2d 38S, 20 Cal 
App 2d 534 

Conn—Alhright v MacDonald. 183 
A 389, 121 Conn 88—Dunn v 

MacDonald, 14 7 A 26, 110 Conn 68 

Md—Willis v Milliner, 194 A 584, 
173 Md 28 

Mass —Tuckerman v Moynlhan, 186 
NE 2, 282 Mass 562. 


Nfb—Boomer v Pancastfr (^ounly 
218 NW 751 116 Neb 718 

NY-Shaknls v State 295 NYS 
663 251 \ppDi\ 767 aftlrnudDou- 
lin V State. 13 N K 2d 472, 277 N 
Y 558—Warron v Stale. 219 NYS 
530 219 App Div 124—Wenzt 1 v 

State 36 N Y S 2d 942. 178 Misc 

0 12—Poudem V State. 41 N T S 2d 

4 55 

I’a —Nc l«=.on v Duciinsno laerht Co 
12 A 2d 299, 303 338 Pa 37, quot¬ 
ing Corpus Jails -Five v Waah- 
Ingrton Tp 139 A 871, 29i Pa 24 0 
— Bioarman v Mloghonv Coiin1\ 
21 A 2d 112, 145 I’a Supet 330 
SC’—Cooper v South Carolina ITigrh- 
wa> Dc partmc'nt. 190 S JC 499, 183 

5 155—Fann v Slate Highwa\ 

Department 165 SF 785, 787 167 

S C 84 quoting Coriins Juris— 
Morris V Mills, 113 SE 612 121 

S(’ 200 

■\V .ish —Simmons v (’owlitz Counts 
120 P2d 479, 12 Wa'=h 2d 81 
29 C J p 671 note 71, p 680 note 67 
GhazLg'ing' conditious of travel 

(1) While the gerieial pimciplc's 
< ovennK lialnlltv for hlg-hwav acei- 
dents remain the same, changing 
conditions of tiavel rcaiuiie inccaii 
tions and road conditions diffi'rent 
from those than herelofoie standaid 
and each case on a tactual l»aais c>f 
rare must be judged in the light of 
conditions as now preAailing lalhci 
than on the basis of old easels decided 
under the diflerenl factual condition'? 
of a former age —Huston v Chenan¬ 
go Count>, 1 N Y S 2d 252, 253 App 
Div 56, affirmed 16 N E 2d 301, 278 
NY 646 

(2) Although degree of care re¬ 
quired of towns in maintaining high¬ 
ways IS commensurate with modern 
traffic conditions, duty is to use mere- 
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Iv ordinary caie under existing con¬ 
ditions, and negligence can he based 
only on omitting leasonnhly to fore¬ 
see and anticipate’ danger and to 
tike neccssarv prcc-autions to avert 
It —RighA V Town of G(*ii>, 204 N 
y S 769 200 App Dl\ 391 
If the traveled track of a town 
road is in sucfi a state of rc'pnir as 
1o be reasonably sMfe for travelers, 
thc' town his (C)Tnplied with Us obli¬ 
gations—Wisniewski v Town of 
Ih’lmont, 250 N W 859, 213 Wis 34 
Safeguards at dDiiger points 

(J) Those ch'irg.d with mainte- 
n.inci of hiijiw i\s rnav in propc'r 
cn'-c' be hc^lcl negligent on failure to 
inovide safeguards at dangc’rous 
points 

51(1—Kent f'ountv (''om’rs v I’ardec, 
IDA 33 P51 Md 68 
NT ^ —Pporliorg v Stale, 234 NYS 
17<», 226 Vpi) Di\ 113 
W'ash—Flitch \ King County. 102 
l*2d 2 19, 4 Wash 2d 87 
(2) The lule of diitv in such cases 
IS one of rc .isonahb nc ss and sufTl- 
< lent protection tor travel gc'nerillv 
Mason v Town of Andes, 25 NYS 
'd 7 >8, 261 App Du 351, reversing 
15 N Y S 2d 8.34, aflame cl 39 N E 2d 
262 

Safe use not conclusive 

The tact that teams are driven 
' ifelv ov(‘r a highway does not con- 
( iusivop .show that il is reasonably 
sife for jiuhlic trascl—Hunt v Pin- 
coin Tp. 92 NW 288, 131 Mich 637 

89. Pa—Nelson v Duciue sne Pight 
Co, 12 A 2d 299, 303, 338 Pa 37. 
quoting Corpus Juris. 

SC—Fann v Slate* Highway Depart¬ 
ment, 165 SE 785, 787, 167 SC 84, 
quoting Corpus Juris. 

29 CJ p 680 note 68 
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the use reasonably to be anticipated So, in de¬ 
termining whether a highway is in a reasonable 
state of repair, its location and character and the 
extent of travel thereon are to be considered 

The duty to keep the highway in a reasonably 
safe condition means safe for general or ordinary 
travel,or use for any lawful and proper pur¬ 
pose,including use for both pedestrians^'* and ve¬ 
hicles,such as bicycles*^® and motor vehicles, the 
duty and liability of highway authorities and others 
in respect of motor vehicles being discussed in the 
CJS title Motor Vehicles §§ 168-212, also 42 CJ 
p 833 note 4S p 862 note 71, but a highway which 
IS reasonably safe for ordinary travel is not defec¬ 
tive merely because no special provision is made for 
its use by bicycles 

Reciprocal duty of care The duty is to keep a 


highway safe for a traveler himself exercising or¬ 
dinary care,®® and a highway will be deemed safe 
within the usual requirements if it may be negoti¬ 
ated successfully by all but the most reckless and 
careless drivers,®® as there is no obligation so to 
construct and maintain highways as to insure the 
safety of reckless drivers,^ and, as respects travel 
by horse, it is required merely to keep the highway 
in a reasonably safe condition for the ordinary 
horse ^ 

Absence of reasonable safety as defect Under 
principles of law imposing liability for defects in 
highways, any road not reasonably safe for the rea¬ 
sonable use of the traveling public will be deemed 
defeclne,*'" a “defective road” within the meaning 
of statutes permitting civil actions for recovery of 
damages for injuiies sustained by means of a de- 


90. I*a—Frye v Washington Tp, 
lau A 871, 291 ra 240 

91. ]’a—N»lson v Diiquone Li^ht 

Co, 12 A 2d 299. U)*l, 228 I’a 27. 

(]uotin »7 Corpus Juris. 

RC—Fann v State HiRhwav Dfpart- 
ment, IGH SE 78.S, 787, H.7 SC 
84, quoting Corpus Juris—Morns 
V Mills, 111 SE 622, 121 SC 200 
29 CJ I) 681 note 79 
Amount of travel 

(1) Greater obligation lests on 
town or count V with respect to 
much-traveled thoroughfare in citv 
or thukly s<‘ttled poition of <oni- 
munltv than exists whfit load runs 
Ihiough an isolated section c)f the 
count!y—Hookei v Town of Han¬ 
over, 288 NYS 290, 217 App Div 
623 

(2) When a township liecame one 

of the first class, under Act Apiil 
28. 1899, 7 (P E 104) it became 

the duty of the commissioners there¬ 
of to cause all public higliways in 
usc‘ as such to be elfectuallv opened, 
kept in repair, and free of all impedi- 
incTits, but such highways were' not 
icquirc'd to be kept in as smooth and 
convenient condition for ti.ivcd as is 
necessary In localities whc're there 
is much travel and a thieklv scdtled 
population “Shaw v Plains Tp , 119 
A 289, 27,9 Pa 289, 27 ALII 1101 

(3) Rule applicable to niainte- 
n.inc e of strc'cts in towns and cities 
does not appl> to roads in rural dis- 
tiicts, but a township must provide 
a leasonablv safe highway ferr usual 
and ordinary tt.ivel and must Ter).air 
daiiRc.rolls holes or other irregulari¬ 
ties in highway w'lth suitable inate- 
iial—Willc'tts V Huller Tp , 15 A 2d 
392, 141 I’a Super 391 

92. Md—Hoard of Com’rs for Anne 
Arundel Count> v Vanskiver, 171 
A 705, 166 Md 481 

Mich - Goodrich v Kalamazoo Coun¬ 
ty, 8 N W^2d 130 


MIss --Mississippi J'owci Co V Stl- 
Ic'is, 132 So 594. 160 Miss 512 
NT Y —Roberts v Town of Eaton 14 1 
NE 667, 2 18 NY 420, 36 ALR 
ill, reversing 202 NYS 300, 207 
AppDiv 56 

Pa—Wfiisel v Township of North 
Versailles 7 A 2d 590, 136 I’a 

Super 485 

S(^- Farm v State Ilighwav' Com¬ 
mission, 165 SE 785 787, 167 S 

C 84, quoting Corpus Juris. 

Wash—Flitch v King County, 102 
P2d 219. 1 Wash 2d 87—PoskovKh 
V King County, 61 I’2d 1299, 188 
Wash 63, 107 ALR 591 
29 CJ p 671 note 71, p 680 note 72 
Accident not reasonably to be antici¬ 
pated 

The requirement that the stale 
maintain its liighways in a nason- 
,ably safe condition docs not mean 
that It has to guard against accidents 
which in the oidinaiv couise of 
events may not reRsonal)lv T)c* expect¬ 
ed to happen—Fletcher v State, 256 
NYS 796 143 Misc 4.97 

Night driving In fo^ 

'Phe .slate does not assume any 
insurance lialuhtv to liaxcdcis on 
tlie highway attempting to proc c'ed 
thioiigh a fog, but when it has pro¬ 
vided neecssaiy- pieenutions for those 
using the highway under ordinal y 
conditions at night, exclusive of fog 
the stale has done all that tt is re¬ 
el uiied to do—Elanskv \ Stale, 231 
NYS 671 132 Misc 121, alfirmed 233 
NTS 744, 226 AppDiv 713 

93. Mass—Gregory v Adams, 14 
Gray 242 

Wls—Johnson v Highland, 102 NW 
108.9, 124 Wis 597 
29 CJ p 681 note 73 

94. NY—Wager v State, 10 N Y S 
2d 310, 170 Misc 357, modified on 
other grounds 14 N Y S 2d 29, 2.97 
App Div 580—Gavnoi v Town of 
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Hempstead, 275 NY'S 562, 153 

Misc 221 

Separate walk 

Highway l)c*ing for use* of pedes 
tnans, as well as vehie les town su¬ 
perintendent of hIghwnv^ must main¬ 
tain highwMV in iiasonablv safe con¬ 
dition for both c l.'ssc's of travelers 
in absence of spe c lal preivision for 
use theieof bv pc dc s( ri.ins, or keep 
sc paratf w'alk within highway limits 
for pedestiians’ use in reasonably 
safe condition- Gavnoi v Town of 
Hempstead, supra 

95 Mass—Dupuis v Town of Ril- 
brica, 157 NE 229, 260 Mass 210 
N 1 - (J ivnoi V Tow'll! of Hcmipslcad, 
275 NYS .962, J.93 Misc 321 
Pa—Gc‘igtr v Dowdv, 170 A 420, 
111 I’a Super 4 8.9 
29 CJ p 681 note 74 

96. NH—Hcndiy v Noith Ilamj>- 
ton, .96 A 922. 72 N H 3.91, 101 Am 
S R 681, 64 I. R A 70 

29 C J p 681 note 74 

97. RI—Fox V C^laike, 57 A ,205, 
25 RI 515, 65 LRA 234, 1 Ann 
Cas 54 8 

29 C J p 681 note 75 

98. Neb—Frickel v Lane.ister 
County, 211 NW 826 11.9 Neb 506 

Wash - IJc'rglund v Spokane (\nirity, 
10 J I’2d 15.9, 4 W.ssb 2d 309 

99. La — He c ker V Illinois Cent R 
Co , 147 So 378 

1. Miss — Graves v Johnson, 176 So 

256, 179 Miss 46.9, tollowed in 

tlravc s y Hamilton, 177 So .260— 
Mississippi Power Co v Sclbus 
123 So 591, 160 Miss 612 

2. Pa — Bitting v M.ixatawnv Tp , 
3.9 A 715, 177 Pa 213—Ti coxier v 
Greenwich Tp , 31 A 1090, 168 Pa 
214—Russell v Westmoreland 
County. 26 I’a Supc^r 425 

29 CJ p 681 note 76 
3 Conn—Dunn v MacDonald, 147 
A 26, 110 Conn 68. 
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fective road being defined as one not reasonably 
safe for travel in view of the purposes for which it 
IS needed and used ^ Conversely, a road claimed 
to be defective must be not reasonably safe for pub¬ 
lic travel ^ Omission to supply statutory safeguards 
on a highway constitutes a defect within the mean¬ 
ing of statutes of this character ® 

Erosion and zvear When a highway becomes 
dangerous through action of the ckments and wear 
from use, a duty rests on the body charged with its 
maintenance to repair it and put it into a reason¬ 
ably safe condition ^ 

Removal of obstructions In the exercise of or¬ 
dinary care those charged with the maintenance of 
highways must remove obstructions and defects 
which would naturally or probably cause injury to 
persons having occasion to travel over the road ^ 
In removing an obstruction placed in the highway 
by an individual, a town is bound to exercise a 
higher degrte of care than in removing equally 
dangcious objects which are incident to the natuie 
of the soil or to the construction of the road, since 
a traveler has reason to expect that the highway 
will hav( some natural obstructions^ 

CondtUon^ due to dcfcctiz^c plan of construction 
In some jurisdictions it has been held that a high¬ 
way authority is not liable for injuries resulting 
from conditions due to a defective plan of constnic- 
lioiij^ hut such cNtrnption cannot be set iij) by a 
townshii) on which the statute imposes tlie duty of 
bet ping the highways reasoiiabI> safe foi tiavel,^* 
and it has been held th.it a connives duty to “main¬ 
tain’^ a highway may cast on it the obligation to 

4. (^Jnn — 3I()rton v MMcDonakl, l^f) 

A 44J, lOT) Conn kHti 
Whfit tonsliliitt’’ a deffct oi o?»struc- 
lion i^ineTallv st*f* infra § 257 

5- Conn '-Ki oonor v C^ilv of Water 
bury, no A t)3, 105 Conn 4 76 

GL Kan—Arnold v Board of C^orn'Ts 
Of (\)IIey County, 2'H P 7(»2, 131 
Kan 343 

Kack of waTninpf* on road under ron- 
alTiKtion a«i a “defect” see infia 
§ 262 

7. NY—I‘etk V State, 244 NYS 
r>43, 137 Misc K40 

Asphalt patch made slippery by sun 
and elements 

Slate was neglijfent in not attend- 
Ingr for three years to patch on hiirh- 
wav, where ninety per cent of pat<h 
contained pure asphalt and only ten 
per cent had mixtuic of totiise 
aggregate, it being almost common 
knowledge and well known in high¬ 
way department that sun and ele¬ 
ments cause asphalt to come to top 
forming slippery surface, especially 


cure defects in the original construction's 
rule has been asserted that, while the state or its 
highway commissioner cannot be held liable for er¬ 
ror in the adoption of a plan of highway construc¬ 
tion, it will be liable for the continued maintenance 
of the defect after notice thereof 

Road under construction Where a highway un¬ 
der construction has not been completed or accept¬ 
ed, the contractor during such period is obligated 
only to keep the road in reasonably safe condition 
for travelers vigilant to observe obstructions inci¬ 
dent to the construction work in progress 

§ 255. Roads and Portions Thereof to Which 
Duty Extends 

a. In general 

b IVirlicnlar portions of highway and 
limitation of liability to highway 
lines 

c Existence of duty to maintain 

a. In General 

If liable under waiver of sovereign immunity, an 
agency charged with the duty of maintaining public roads 
or highways is responsible for injuries received on a 
regular highway, but not for those received on a road 
not public, not yet opened to traffic, or closed before the 
occurrence of the accident 

If subject to anj^ liability under the rules consid¬ 
ered supra §§ 24^), 250, an agency charged with 
the dut> of maintaining jiublic roads is liable for 
injuries rccentd on a reguLii luiblic highway, how¬ 
ever established,^*'^ from the lime it is regularly 
opened for travel but it is not liable for injuries 
received on a road not public^or on one designat- 

13. Conn—Porroltl v Bennett, 109 
A 890, 94 Conn 533 
14l Mjss —Bunn Const Co v Null. 
7 So 2(1 8M 192 Mi'.s 793—Mvers 

V Sanders 194 So 300, X89 Misa 
198 

Ntb—Mill<‘r V Abel Const Co^, 300 
N 405 140 Neb 482 

15. N \ --(laynor v Tow'n of Hemp¬ 
stead 275 N YS 562, 153 Misc 321 

29 C I p 682 note 1 

Dead-end street 

Exidenet held to support finding 
Diat dead-end street in outlying sec¬ 
tion of town was a publie highway 
hv d<*dlcation and acceptance bv use 
bv the public at large, at point where 
pedestrian struck his foot against 
watir gate whu h protruded above 
suifate of &trt‘el, rendering town lia¬ 
ble for injuries to pedestrian—Le¬ 
vine V Town of West Haven, 179 A 
841. 120 Conn 207 

16. Wash—Tall v King County, 14S 

V 580. 85 Uash 491 
29 C J p 682 note 2 

17. Mich—Ryan v. Township of 


wiien wet—Killoian v State, 278 N 
Y S 659. 155 Mis( 26 
DefeUs <nused bv eltnients geneial- 
]> see mlra 258 

8. T’a— Winegardner v Springfield 
Tp. 102 A 134. 258 l\i 496- Wen¬ 
zel V Township of North Ver¬ 
sailles, 7 A 2d 590, 136 T'a Super 
4 85 

Z^eaviugr obstruction as neglierence 

Aftii placing olistruction in high* 
uav, leaving obsti action there In 
d.ingeimis situpiori cunstitiites neg-- 
ligenci —Sini<»nstn v Thorin, 2.i4 N 
W 628 120 Nell 684, 81 ALR 1000 

9. Vt—Mois(‘ V Richmond, 41 A'^t 
4 35. 98 Am 1> 600 

10. NT—Monk v New Utn-cht, 11 
NE 268 104 NY 552 

29 C J p 682 note 96 

11. Mich —La Hue v Lebanon Tp, 
192 N W 636, 222 Mich 301—^ral- 
loy V Walker Tp, 43 N W 1012, 
77 Midi 448, 6 LRA 695 

12. Wash —McClung v King Coun¬ 
ty, 204 V 1064. 119 Wash 14. af¬ 
firmed 212 P 144, 123 Wash 702 
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cd as a highway without being opened to travel,^* 
or dedicated without acceptances^ or one aban¬ 
doned or discontinued^® unless the road is appar¬ 
ently still (jpen The town may deny the exist¬ 
ence of the lo.id as a public highway, even though 
It has repaired it,23 although in some cases it has 
been held that a town is estopped by repairs to deny 
that the road is ])ublic Mere irregularities in the 
layout cannot be set up ^5 An abutting owner is 
not liable for injuries occasioned by an obstruc¬ 
tion placed thereon received by one using an aban¬ 
doned highway running through his premises 26 

b. Particular Portions of Highway and Limita¬ 
tion of Liability to Highway Lines 

Liability of the highway authorities does not as a 
rule extend to defects or obstructions beyond the bound¬ 
aries of the highways except as they may endanger trav¬ 
elers within such boundaries The traveled way must be 
kept safe, as must other portions of the highway, for such 
use as should reasonably be anticipated 

Under statutes imjiosing on a highway authority 
or agency, such as county commissioners, the duty 
of keeping roads in repair, they are responsible for 
the condition of the whole road, including a gravel 
improved strip contiguous to the hard surfaced 
portion ,27 but ordinarily no liability exists for an 


injury occurring beyond the highway lines,2* al¬ 
though the line of the highway is not marked.29 
However, where a condition exists immediately ad¬ 
joining the highway which constitutes a nuisance 
and which renders travel on the highway danger¬ 
ous, it has been held that the duty of supervisors 
to safeguard the highway requires them to abate 
such a nuisance under liability for consequent dam¬ 
age if they fail to take the proper steps,and, 
where the boundary line is not indicated by visible 
objects and a traveler while keeping within the 
general course of travel and close to the highway, 
and within what he believes to be the highway, is 
injured by a defect outside thereof, the highway 
authorities will be liable as if the defect existed 
within the highway,^^ although such rule has not 
always been ajiplied in the case of sidewalks 22 A 
county which uses and repairs a certain space on 
a road and invites the jinblic to use it will be liable 
for failure to repair or guard against a defect 
suddenly created across it, although such defect 
IS outside the limits of the road to which the county 
holds the legal title 23 Where defects outside of the 
highway combine with defects within the highway 
to cause an accident, liability has been denied 31 


Tlo\al Oak, 28G NW 793, 289 Mkh 
4C'l 

29 C J p 682 note 4 

Driveway 

IMalnlifC injuif'd when wa>?on over¬ 
turned beiausf of detertuo rondition 
of driveway was held not entitled to 
recover ai^ainsi town&hip on ground 
that dnvew^ay was used because an¬ 
other dnvewHV W'hich township had 
dutv to maintain had become impas¬ 
sable, as the town was liable onl\ for 
defects In its highway or at a point 
near the dil\eway It was obligated 
to ke< p open, and a defect in the lat¬ 
ter place did not cause injury In a 
diffeiimt driveway—Cowan v Town 
of Uockfoid, 52 P 2d 623, 142 Kan 
698 

18. Kan—T’avne v State Highway 
Commission, 16 P 2d 509, 136 Kan 
561 

19. Md —Cox \ Thiard of Com’rs of 
Anne Arundel County 31 A 2d 170 

Mi( h—Rvan v Township of Royal 
Oak, 2S6 N W 793, 280 Mich 469 
Mere user of a road in a platted 
subdivision of a township is not sul- 
flnent to render the road a public 
highway” within statute imposing 
duly on townships to keep public 
highways and streets in leasonable 
repair hut the dedication to the 
township must ho accepted bv prop¬ 
er public authorities or control as¬ 
sumed by them before they mav he 
held lesponsible in damages for in¬ 
juries sustained thiough defects or 


obstrm t ions—Rvan v Township of 

Royal Oak, supra 

20. Mass —Tinker v. Russell, 14 
Pick 279 

20 C J p 681 no1(‘ 5 

21. Ala—Dunn v Gunn, 42 So 680, 
149 Ala 583 

29 C J p 68,^ note 6 

22. NH—Tilton v Plttstuld, 58 Vt 
327 

29 C J p 683 note 7 

23. Conn—Reed v Cornwall, 27 
Conn 48 

Wis—Bogie V Waupun 43 N W 667, 
75 Wis 1, 6 BRA 59 

29 CJ p 683 note 8 

24. Wis—Hopfe V Fulton, 34 Wis 
608, 17 Am R 463 

29 C J p 683 note 9 

25. Nil—Norris v Haverhill, 18 A 
85, 65 NH 80 

29 CJ p 6J{3 note 10 

26. Ga—Cal fee v Jones, 188 SF 
307, 54 GaApp 481 

Liabilitv of al)utting owner for 
Defects and obstiuctions gf nerally 
see supra § 251 

Negligence in use of premises en¬ 
dangering highway travelers 
geneiallv see the CJS title 
Negligeme l}§ 77-80, also 45 C 
J i> 859 note 58-p 802 note 14 

27. Ohio—Starling v Board of 
Com’is of Portage County, 4 N E 2d 
921, 53 Ohio App 293 

28. SC—Fann v. State Highway 
Department, 165 SE 785, 787, 167 
S C 84, quoting Corpus Juris. 
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Wis —Haw<>s v Fox I^ake, 33 Wis 
438 

29 C J p 683 note 12 

29. SC-“Fann v Slate Highway 
Dipartmc'nt, 105 SE 785, 787, 167 
S C 84, (luotirig Corpus Juris. 

29 C J p 681 note 13 

30. P.i—Bengle v Noilh Tjchanon 
Tp , 117 A 401. 274 Pa 51 

Private laue below highway level 
While an abutting proptity owner 
has the right to eonnect his premises 
with the highway hv nn ans of a lane, 
if he does so under conditions creat¬ 
ing danger because of a diflerence in 
levels and cn^ales a T»rcclpitous de¬ 
cline adjacent to the highway the 
supervisors of highways have the 
right and the duty to compel the fill¬ 
ing of the lane or to guard the spot 
by suitable barriers, and may be 
held Ic.sponsible in damages tor in¬ 
juries sustained at such spot failing 
their taking of appropriate action — 
Lengh' v North Behanon Tp , supra 

31. S C —Fann v State Highway 
I^epartment 165 SE 785 787, 167 
SC 84, quoting Corpus Juris. 

29 CJ p 683 note 14 

32. SC—Fann v Stale Highway 

Department, supia, quoting Corpus 
Juris. 

33. Wash—Neel v King County, 102 
P 396, 63 Wash 490 

34. Mass—Richards v Enfield 13 
Gray 344—Rowell v Buw'ell, 7 
Gray 100, 6G Am D 404. 
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Traveled way The state or other highway body 
should maintain in a reasonably safe condition for 
travel that portion of its roadbed which is set aside 
and maintained so as to invite its use for travel by 
the public,whether the road is paved or un¬ 
paved,and the duty of maintenance and liability 
for defects extends to unimproved portions of the 
highway It will also be liable if it suffers the 
traveled part to be widened or extended by the 
work of others, or by travel, so as to lead travelers 
to go on any part within the limits as so widened, 
and an injury arises from a defect within such lim¬ 
its There may be circumstances under which a 
highway authority will be liable for injuries occur¬ 
ring outside the traveled way,*^^ as where obstruc¬ 
tions are so close to that portion of the highway as 
to be dangerous to travelers thereon Subject to 
such considerations, however, it may be stated that 
the duty of the highway authority is fulfilled if it 
properly maintains the traveled wav, and that it is 
not. as a general rule, liable for defects or obstruc¬ 
tions outside of such iiortion.^^i if it is reasonably 
straight^" and wide enough^^ passing 

** Shoulders ** The shoulders of a highway are 
an integral part thereof <in(J should be maintained 
in a reasonably safe condilionj^’ and ni ihe case of 
highv\ays under the state’s control the shoulders 
may also be regarded as under its control so as to 
impose liabilit> on it foi damage from defects m 


the shoulder rendering it unsuitable for such use 
as may reasonably be contemplated for that portion 
of the highway The shoulders of a highway arc 
not, however, ordinarily regarded as a part of the 
traveled portion within the contemplation of the law 
imposing duty of maintenance and liability for dam¬ 
age from dcfects,^*^ and where a highway authority 
paves and curbs a highway to a reasonable width it 
thereby clearly designates that as the portion to 
be used for vehicular traffic, and a macadamized 
shoulder is obviously not intended for vehicular 
travel in the same way but for use merely for 
parking or emergency, so that the highway author¬ 
ity is not liable to one injured by an construction 
while driving along the shoulder of the road 
Statutes authorizing a state official to repair any 
unpaved shoulder of a highw'ay outside the pave¬ 
ment maintained by the state where necessary for 
the protection of such pavement confer on such 
official a right or piivilegc and not a mandatory 
duty,'*'^ the matter resting in his discretion,and, 
in the absence of proof that the duty of rcjiair has 
fallen on the state under exercise of the official’s 
discretion or otheiwise under applicable statutes, 
the state is not liable for damage sustained as a re¬ 
sult of a defect in the sbouldei Where, howev¬ 
er, the state has assumed the duty of construction 
<ind maintenance in respect of shoulders, it may be 
held responsible for damages resulting from de¬ 
fects 


35. sc—I^ivin^slon v Soutli Caro¬ 
lina Stale HiKhA\a\ Dt inu'nt, 
1.ST SK 8. J78 SC" 323 

29 C J p 684 note 21 

36. SC—Livin^ci'ton v South Cnro- 
lim Stati Hife,liwav I>e pui tnient, 
.supr i 

37. Ohio—Stuart v 13oard of Com’is 
of Cuvaho^ra (''ountj-, 165 NE 53, 
JO Ohio App 283 

Defect or ohstmetion between curb 
and Improved portion of a hiKhwav 
oi lOcuJ nnpuseq liahilitj for result- 
.ml drim LKf uncle: a siatute l)io.adlv 
imposing: the duty to keep the “road” 
in repaii —Stuart v Board of Corn'rs 
of (''u\aliog.i County, supra 

38 JM.iss—Tilton V Wenharn, 52 N 
E 514, 172 Mass 407 
EH—Stark \ I^ancaster, 57 NH 
88 

29 C J p 684 note 26 

39. Ala —City of Tuscaloosa v Fair, 
167 So 276, 270, 232 Ala 129. cit¬ 
ing; Corpus Juris. 

Conn—l^tvine v Town of West Hav¬ 
en, 179 A 841, 120 Conn 207 
29 CJ p 68J note 18 

40 . Mich — WakehaiTi v St Clair 
Tp, 61 NW 696, 91 Mich 15 

29 CJ p 681 note 24 


41 Mt —Morse \ Belfast, 77 Mt* 
44 

Mi(h—(loodrifh v Kalamazoo Cioiin- 
ty 8 N W 2d 1 iO 

Vt -line \ Montpelier 19 Y{ 470 
Wis —Wisnifwski V Town of Bel¬ 
mont 25t) NAV 859, 213 Wis 31-- 
r.’odl/ \ Ashland, 44 N W 770, 75 
Wis 642 

29 C J p 683 note 19 

Surface witliin legral limits of lay-out 

liutv to keep wav Teaft(»T)al)l\ safe 
for travel is performed if surf act 
uithin leg.il Irmrts of lay-out is sufli 
(lenllv extensive lor tiaftic althoiig^h 
Ollier parts are lelt unv\ork(*d or in- 
suflieientlv prepare?d—Dupuis v 
Town of Billerica, 157 NE 339 2<»0 

Mass 210 

Li.ihilitv of private persons causing 
deTtct outside travelc'd way see 
supra 252 a 

42 Wis—Whe*eler v Westport, .30 
AVis 392 

43 . Mont — Howard v Flalhe'ad In¬ 
dependent Tel Co , 141 I’ 153, 49 
Mont 197 

29 C I p 684 note 21 

44 . U S —Hull V Richmond, C C R T , 
12 FCas No 6,861, 2 Woodb & M 
337 

29 C J p 684 note 22 j 
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45 . E" y — Wage r v State-, 14 N Y S 
2d 29 257 Ar)l>T)iv 580 nioelifv mgr 
10 N A" S 2d JJO, 170 JMisc J57 
Pedestrian steppiugr onto shoulder 
to avoid passingr car did what an\ 
prucJi lit perscui would have deme un¬ 
der the c 11 1 umstances and could le- 
(o\ e-r against the state for iniurits 
sustainc-d through a dcf(‘< t iri the 
shoulder of till road which shoulder 
foTimd .m mtigiil iiart thereof th it 
'‘^hoiild hav-^i- hten mamtaine-d in a 
1 e-iison 1 hiV safe e ond 11Jon — A\ ag( r v 
Stale supia 

4G Conn (Biffith v Town of Ber¬ 
lin !2 A 2(1 56 lit) Conn 84 
47 Mieli—einodiich v Kalamazoo 
CounLv 8 N AV' 2d 1 10 
43 . Ti'nn—Cla\horn v Tennessee 

TOleelric I'own ('o 101 S W 2d 492, 

20 Te-nn Ajiji 571 

49 . KY — Seelve v Sl.ite, 34 NY 

S 2d 2t).5 178 Mise 278 
50 N A’’—Seelje v State supra 

51. N A’'—Seelye v State, sup'-a 

52 . N A'—Wilke \ State, J6 N Y S 
2d 455 178 Misc 765 

Drain under shoulder causing- dan- 
g-erons condition 

While hl^hwciv, lutuminous shoul¬ 
der, and sulisurface tile drain w^ere 
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Sidewalks. A sidewalk has been reg^arded as a 
part of the highway so as to render highway au¬ 
thorities charged with the duty of maintaining a 
highway liable for defects in the sidewalk along 
such highway,*'*-'^ and both countles^^ and towns^® 
may be held resjionsible for defects in sidewalks 
which they are obligated to maintain, although in 
the absence of a duty of maintenance no such lia-' 
bility will exist,as where, in the absence of stat¬ 
ute specifically imposing the duty of care of such 
sidewalks on towns, a town is held not liable for 
injuries from a defect in a sidewalk along a high¬ 
way which has ceased to be a town way and be¬ 
come a county or state road It is immaterial to 
the liability of the highway authority that the walk 
was built by private persons if it is used by the 
traveling public,if the authority has cxiiendcd 
money for its maintenance and reiiair,-'*-’ and, even 
where an abutting property owner has constructed 
a sidewalk without the consent of a town, the town 
may be liable for defects therein if it has f.iiled in 


Its duty cither to remove such sidewalk or render 
It safe for use.®® This liability extends to a side¬ 
walk constructed by a township on a turnpike road 
with the consent of the turnp.ke company,®^ but 
a highway authority,®2 such as a state,®^ is not li¬ 
able for injuries from defective sidewalks the con¬ 
struction and maintenance of which are purely pri¬ 
vate enterpiiscs, nor is it liable for defects on a 
part of the sidewalk outside the line of the high¬ 
way, although such line is not marked ®^ 

c. Existence of Duty to Maintain 

A highway body can be held liable for damages aris¬ 
ing from a defect or obstruction in the highway only 
where the highway is one as to which it has a duty of 
maintenance and which is located within its territorial 
limits 

The liability for an injury resulting fiom a defect 
or obstruction in the highway, as a general rule, 
rests on the agency or governmental subdivision 
which has the duty to maitilain and repair such 
highway,and, conveisely, a particular agency or 


located within iipht of v av 

pushinf? through a vilIaRt and wen 
eonstnicled by and had tiecn rcpaind 
bv the state, and terminating^ the 
drain undeinoath the shoulder was 
hound to result in a dangerous Mtu- 
ntion, state was liable to pedestrian 
injuTid when stepping into hole in 
shoulder created bv deftcljve con- 
^l^u^tlon of dram—Wilke v Stale 
supia 

53 . NY—Strauch \ Town of 0>- 
Mer r?n\. .11 N Y S 2d r)34. 261 Ajip 
Oiv S11--Southw orth v Osw'tgo 
roiintv, m) NYS 106 2r)2 App 

Div 916—South w'orth v Osw<*go 
County. 3(K» N Y S 105 252 App 

Div 910—liogan v Town of Ttivcr- 
head, 2S3 NYS 959. 24C App Div 
752—Gavnor v Tow'n of Hemp¬ 
stead 275 NYS 662. 161 Mist 321 

64 . NY—SouthwoTth v Oswtgo 
County, 300 NYS 166, 252 App 
Div 916 

Wash —Hulbuk v Yakima Valle\ 
Trunsp Co, 184 P Gil, 1S7 T' 410, 
108 Wash 413 

55. NY—Slrau<h v Town of 0>- 
ater Hay. 25 N Y S 2d 809 
Pa—Brunacti v Plains Tp , 173 A 
329 315 I’a 391 
29 C J p 681 note 27 
Sidewalk along county highway 

Uridt r statuti, a town superinten¬ 
dent of highwa\s IS liable for negli¬ 
gence in pc rforrnancc* of statutory 
duty to maintain all sidewalks In 
low'n construe led bv countv adiacent 
to countv roads ~ Straueh v Town of 
Ovstcr Pa\. 25 N Y S 2d 809 
Sidewalk along state lilghway 

Ordinarily there is no dul> on part 
of township to nifiintam siclew^alks 
along state liigbwaj, but such dul> 


ma\ be impc>sed bv statute—Brunac- 
ei V Plains Tp. 173 A 329. 315 Pa 
391 

Duty of town superintendent 

Cndtr st.itut(s, dut\ to rej^air side¬ 
walks in town or keep them reason- 
abl\ safe for travel rests on town 
superintendent of highways—Gavnor 
V Tow'ii of Hempsttad 275 NYS 
562. 1.5 { Mis( 321 

56 . N y—Strau<b v Town of Ov 
stei Bav. J1 N Y S 2d 5 14. 263 App 
Du 833 

Pa—Shaw V Plains Tp , 119 A 289 
275 Pa 289, 27 A L. It 1101 
Dirt path not a sub walk whuh 
town W'Rs undfr dulv of keeping in 
repair under statuloiv provisions, 
so that no Inibilitv rested on towm 
loi danuiges ri*sulling from its de- 
t«<tlve (ondition—Sh.iw v Plains 
Tp . SUlUrl 

57. T\i - Briinani v Plains Tp , 173 
A J29. 315 l*a .391 

58 Nil—Bambert v J’tmbroko, 23 
A 81 60 N 11 280 

N Y —Gavnor \ Town of Hempstead, 
275 NYS 562 151 Mist 321 

Wis —Ml Hugh v Minocciua, 78 NW 
478. 102 Wis 291 

59 . Mnh —Wtlton v Crystal Tp, 
116 NW 390, 152 Mich 480 

60 . NY- Ga>noi v Town of lb rnp- 
stead, 275 NYS 562. 153 Misc 321 

Notice ae imposing duty and liabil¬ 
ity 

Tow'n IS liable for Injuries to pe- 
destiian bcinusc of defective condi¬ 
tion of sidiw^alk. constructed by 
abutting property owner without lon- 
s» nt of town or its superintendent of 
highwajs, alter he or town knew, or 
by lapse of time should have known, 
of existence and < ondition of walk — 
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Gavnor v Town of H< mpstead, su- 
pin 

61. Pa —Gaugh(‘ns v Lower Morion 
Tp 46 I’a Super 63 
63. NY—V.in Tiuren \ Bethlehem, 
164 NYS 904, 178 Apr) Div 254— 
Kibner v State 186 N S 054, 114 
Ml sc 4 11 

63 . N 1 - Marino v Statu 15 NYS 

2d 619. 257 App Div 734 if versing 
10 NYS2(1 295 170 Mist 341-- 

Kibner v Stall, 180 NYS 054, 114 
Misc 44 4 

64 . Mass—Slone v Attleborough 4 
N B 570 1 10 Mass 328 

29 CJ jj 681 note 32 

G5 Kan—Gralniv v Board of 

Com rs of \Vv indotte Countv 207 
P 209, n Kan lOO 
Pa —Brunaiii v Pliins Tp , 173 A 
329, D.5 Pa 391 

S D—Robinson v Minnehaha County, 
277 N W 324 65 S D 628 
Wash—Ml ("lung v King County 204 
T’ 1064, 119 Wash 14, affirmed 

212 1’ 14 1 

W Va—('•lavton v Hoane County 
Court, 123 SE 189. 96 W Va 333 
County road within village 

Slalutes imi)osing liability on a 
county for damages arising from its 
f.nlurc to npili loads do not i reate 
a substantive obligation of n pair, 
but merely imriose liability where 
such an obligation may otherwise 
I Kisl, and where under other and 
fontrolling statuti s the obligation to 
repair a countv road within i\ yullage 
Tists on the village and not on the 
fountv, and the county lacks r>ower 
.0 niinli such a road without con¬ 
sent of the Village, th<re i,s no lia¬ 
bility resting on the county for dam¬ 
ages arising from negligence in re- 
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goverrimenlal subdivision is not liable where the 
highway is one as to which it has no such duty®® 
or where it is beyond its territorial jurisdiction.®'^ 
Hence a county®® or township,®® or other local 
body,^^ IS, as a rule, not liable for the negligent 
maintenance of a highway which has been taken 
over by the state, and a township is not liable for 


a highway which has been taken over by the coun¬ 
ty. Conversely, the county is liable for an injury 
because of a defect or obstruction in a township 
road which it has taken over However, liability 
may be imposed on a county with respect to a state 
highway where the county has contracted to keep 
such highway in repdir*^® although there is aiithor- 


spert of repair of the road—Sroka' 

V C3reen Cab Co, 172 NE 531, 35 
Ohio App 438, error dismissed Smith 

V New York Cent R Co, 170 N E 
637, 122 Ohio St 45 

Detour 

Statute authorizing- rec overy of 
dama^res arising from defects in 
state highway does not authorize re- 
eovc*ry for damage rausc>d i)y defect 
on county road uscal a*' detoui while 
state highway was being repaired 
—Summc'rville v State Highway 
Commission, 32 H 2d 224, 139 Kan 
5.30 

66 . US—Tioga County, I’a , v Roh¬ 
nert, CC^ A r^a . 299 F 10 3 

Kan --Gratnc'V v Board of Com’rs 
of Wyandotte Count> 207 P 200, 
111 K.in 160 

Neb—Stltzcl V Hitchcock Ccmntv, 
298 NW 555, 130 Ntb 700—T'ort- 
ei V Hantaster Countv, 200 N W 
584, 130 Ntb 705 

Ohio—'Sroka v (Jroen Cab , 172 
N E 53J, 35 Ohio App 438, error 
dibmisMfd Smith v N< w York (\iit 
H Co, 170 NE 6 17, 122 Ohio St 
45—Robinson v Swing, 36 N E 2d 
880. 70 Ohio App S3 
SO—Waller v Edmunds County, 20 (» 
NW 4 84 67 SD 105-- Robinson v 
Minnthahci Counl>, 277 NW 324, 
65 S n 028 
20 (^J p 67.^ noti' 82 
Estahllslied road 

Under statute making board of 
foiinty commissioners liable for its 
negligent c or carelessness in ket ping 
in proper npair an> public, .stat< or 
county road 'established” by sut h 
board the use of the ciuottd word 
implied that some alTirniative act on 
part of th( commissioners should 
intervent' before liability on the part 
of a countv is created—Itobinson \ 
Swing 36 N f: 2d 880, 70 Ohio App 
83 

67 . Knn—Cunningham v Board of 
Combs of Rice County, 246 I' 526, 
12J Knn 269 

Koad In another county 

Recovery cannot be had from coun¬ 
ty for damages caused by defcctivt 
highway localed in another countv 
—Cunningham v Board of Com rs 
of Rico County, supra 

68 . Neb — Porter v I^ancasler Coun¬ 
ty, 2()6 N.W 584, 130 Neb 705 

Ohio—Wciher v I'hillips, 133 NE 
67, 103 Ohio St 24 9—Bellard v 


Board of Com’rs of Erie County, < 
167 NE 404, 31 Ohio App 224 | 

SD—Robinson v Minnt'haha Coun¬ 
ty, 277 NW 324, 65 SU 628 
ZTeglect of state officers 
Undei a statute making a county 
liable for injuries n'Siilllng from de- 
fi'ctive maintenance of highways and 
having the effect of allowing recov- { 
erv for the negligence ot countv 
officers in maintaining a highw’av, 
and under a later statute transfei- 
nng to the state the maintenance of 
fountv highways, it has been held 
that the later statute does not rtpcaJ 
the eailier one, but that under a piop- 
ei foristrin lion of both statiUorv pro¬ 
visions there can be no li.ibilitv im- 
posi'd on a countj- for neglect ot 
state ofh<ers in maintaining a countv 
bighw^aj takf n over for maintenance 
purposes by the state—('ain v 
Mtade Countv, 22 1 NW 734, 54 S 
D 5 40 

State control of highway work 

WhcT(‘ thr statute imposes the 
dutv of maintenance of a highw'.iy 
on the state, as by providing that 
work on the highw^av is to be per- 
forriu d undei directions, rules, and 
Kgulatioris of the state the tounty 
is not liable for injuries arising fiom 
deft* ts and obstructions in such a 
highwav —Osborm v (Jalusba, 254 
I' lOSO 14 3 Wash 127 

69 I’a—Biun.Hci v Plains Tp , 173 
A 529 315 Pa 391 

70. Ohio—Younts \ Avon I..cikt Vil¬ 
lage, 19 Ohio App 182 

71. Kan - Gratnev v Bo.iid of 
Com'rs of Wvandotto Coiiiilv, 207 
I’ 209, 111 Kan 160 

Pa—Bruna<<i v FMam.s Tp , 173 A 
329, .315 J’a 391 

Sxpenditure of cotmty funds on 
town road relieved the town of tht 
Inirden c>r (inaiK ing such woik, but 
did not relieve the town of Iiabililv 
toi insufTii leiicy or want of repaii — 
Sioehr v Town of Rod Springs, 219 
N \V' 98, 195 Wis 39 9, reversing 216 
N W 487. 195 WiS 399 

72. Ne]>—Franek v Butler Countv, 

2.57 NW 235. 127 Neb 852, re¬ 

versing 254 N W 489. 126 Neb 797 

Wis—Sippel V Fond du Uu< Coun¬ 
tv. 200 N W 459, 184 Wis 607 
Original liability of township con¬ 
tinued to county 

Wheie a prior statutory mandate- 
imposes on a township the duty to 
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repair a road w^hioh Is subsequently 
taken ovei by a countv the liability 
is continued to the cdunty for in¬ 
juries occasioned by breach of the 
duty to repair—Shaw v Plains Tp , 
119 A 289, 275 Pa 289, 27 ALR 
] 101 

Boad not formally designated as 
county road 

Where a county under towmship or- 
ganiZcition improves a highwav with¬ 
out d( signaling it as a county road, 
the falluit' so to designate the road 
does not (if itself relit've th(* countv 
of liability for damages resulting 
Irom negligence—bYtUiek v Butler 
(^)uritv 25; N W 235, 127 Neb 852 
reversing 251 N W 489, 126 Neb 7.97 
Test of liability 

ITndcf statutes imposing Iialiilitv 
foi d images, lesulting from insufTl 
< lent V or want of repair of any road, 
on lli(' town wbirtin Hk* road is lo¬ 
cated link ss such insufficiemy or 
w'cint of rcpaii is on a road adoptefl 
as a ( ountv' ro.nd or on a road whuli 
the (ountv is by law hound to keep m 
rejialr if tht county is liable the* 
town IS not and If the* t ountv is not 
liable the town is—Slot hi v Town 
of Red Ppnrigs 219 N W 98, 195 Wis 
399 rehcMTing 21 (* N W 487, 195 Wis 
399 

73 Basis of liability 

It niav be held either that the 
countv acts in a soveicugn capacity 
with Its immiinitv waived bv the 
statute imposing liilulitj on toiinties 
niruntairiing higbwavs, or that, if 
there is no Jinmunitv because the 
duly of maintf u.iiic e arose from con- 
tiact, then the county mav be bedd 
liable on common-l iw principle as an 
indeiHiidciit contractor -C’ain v 
]\lejulc Countv, 22.1 NW 734. 54 SD 
540 

Duty of state assumed 

Where, bowc'viJ under statutory 
authority, the countv contracts with 
tile istTtc to maintain highways, the 
countv assumes not only a contrac¬ 
tual obligstum to the state, but also 
a dutv to tht public and is charged 
with tbc' same* degree of care in 
maintaining stale highwav s with in 
the countv as the state would have 
been charged with, and under such 
circumstances the countv may be 
held liable in tort to a member of 
the public suffering damage* as a 
result of Us negligence, whether or 
not acting in a sovcieign capacity — 
Cain V. Meade County, supra 
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ity to the contrary If the hi^^hway or defective 
part IS under the control of the particular agren- 
cy it IS immaterial that it was constructed by an¬ 
other Wlurr a town in making: a road devi¬ 
ates from the true location, it is estoi)pcd to deny 
Its liability to maintain the road as constructed'^® 

jjcct of state aid The fact that the st.ite con¬ 
tributes to the maintenance and repair of hig^hways 
does not in itself, in the absence of cxjiress provi¬ 
sion, rchexe the l(»ral authorities who are aided, 
such as the county,town,'^^ or tOHiislni),''*^ from 
liability for defects and obstructions Under a 
statute of this character, it has been held that the 
test of excmt)tu)n of a town from liability for the 
defective condition of a hig^hway is the existence 
of relief fiom the duty of maintaining such high¬ 
way afforded by withdraw.il of control fiom the 
town, in whole or in ji.irt, and loc.il control of the 
highway, wnth consequent liahiht>, continues until 
use of state money for its improvement In oth¬ 
er words, stale control follows use of state money, 
.ind where e)nl\ ])art of the road is improved under 
slate mone> town h.ihihty conliniKs as to the t>or- 
tion not so improved Where statutory liabiht}" 


for damage arising from defects Of obstructions in 
highways is imposed on counties and a statutory 
provision requires counties to maintain the whole 
of a state highway system lying within the coun¬ 
ty, the latter may not avoid lialuhty for damage 
arising from a defect or obstruction in such a high¬ 
way by the pica that the state and federal govern¬ 
ments furnished the money for tlie construction 
work being done at the time of the accident 

Road^ under construction Where the state un¬ 
dertakes construction of a highway within a town 
or village, and the work is done by a highway con¬ 
tractor under contract with the state, the town or 
village IS not liable for injuries sust.iined during 
the period of construction 

A highway contractor may not be held responsi¬ 
ble foi damages resulting from a defect or ob¬ 
struction 111 a road not under his supervision 

§ 256 - Roads under Repair 

Those in control of, or charged with, maintenance of 
a highway undei repair aie charged with the duty of 
making adequate provision for the safety of the traveling 
public, but they are not held to an insurer's liability nor 


74. Neoeaslty of duty imposed by 
law 

Unili-r st/lluli'S irnpoMni? on < oim- 
tHs lmliilil\ foi (lam ri'sultin^, 

from d(-f(‘<ls or obstr Uf 1 lon.s in hiKh 
wnv*^ \(hioh ttiov are “lt\ Invv hound” 
lo tnainlHin, a (ounlv m.iv not be* 
li< Id liable toi mn h damn ms o( < nr- 
iin^C on a hi^hwav whnh it was not 
‘ bv law bound' to inMintfiin • V( n 
tbouKli und( r a^^reuntnl with the 
stale it "was bv conli.Kt bound to 
riiamtain the hi^livv i\ —li.irMcn v 
Ktnvuunoe C^'ountv, ”44 NW 1578 120') 
Wis 201 

75 Wash—Tail v Klnj; Town tv, 148 
V nst) SS Wash 401 
29 r ) p 0S2 note 9 

76. Mass—Williams v Cummins- 
ton IS I’nk 1112 

77. Mull—lamest ret 1 v Mi costa 

Count\, 200 N V\’ 2 18 228 Micli 

642 

78. ITS - forn V Town of Uosca- 
wen CTANH 2 F 2d 121 

]*a — O’HTii'n V IlorouKh of If i- 
n(‘llc 104 A ni 128 1’a Super 441 
Rl —f»ulfnev V Flarki, 1J9 A 370 
44 UI 40'5 

79. Muh—I'hdlir v Latavette Tji , 
108 N W 202 220 Mich 0J5 

80. Street coinciding' with road 

WhiTc a stifct ot a town (oin- 
cidi-d at plai es with dilKient state 
loads, the slaii‘’s iriainti nance of 
such portions w.ia held not to makt* 
the whole sltfM'l a state T<)<id, and 
thereby relieve the town ot respon¬ 


sibility foT U*? maintfnanff —T)ufCney 
V (Maike 110 \ 170, 41 11 I 4 0.6 

81. Nil—Th id^hnm v Town of 

Ftlln^harn, 171 A 700 87 NTT 101 
—1 Md''ham v KHlrij^ham 168 A 
001 80 N 11 152 

82. NH - T’lidj-ham % Town of 

J^hniuTham, 171 \ 700 87 NH 103 
—litkVham v FlTlnfeham 168 A 
004 86 N H 112 

Accident beyond end of state aid 
construction 

Th it .ai I idi lit happinid wit bin 
tliird of mile of end ol stiff-aid ( ou¬ 
st rn lion did not rfliive town from 
liibililv lb idfh'im v FfTlnjjrhrirn 
108 A 004. 80 N II 122 
Insuillclency of state appropriations 
VN'hfn hiph\\u\ was intinidcd to it- 
ceiVL stale aid for entile lenn:th, hut 
annuil <ippiopri.it ions wert in.suni- 
f lent to impioM rrioif tlian a pai t 
and npplRation of towm tor use of 
annua I Joint fund for imi>r ov t nient 
of such hmliw o was appro\td bv 
stall coinmissioni r. st.-li' <_ontrol e\- 
tindcd only to dist.uui of at tual 
improvfmcnl alriadv madf, .ind town 
vv.is not e\( nipt fiom liabililv lo 
traveler 1113111 (d on unimpro\(‘d poi 
lion—Hridghim v Town of Ffflng- 
bam. 174 A 700 87 N H 103 
C3. Nfb—S.iltzj?.»b( r v P.Torrill 
County, lOO NW 627 111 Nc‘b ,192 
84. NY—Faiifll v Tovi n of Noith 
Salem, 98 N K 760, 205 N Y 4.61 
Suspension of liability 

Duties and liabilities of vill.ifit 
were suspended during improvement 
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bv st.aC’s (ontiactor of hij hw iv 
through villa^i', inrludinr tm i'h'nt il 
tfirain neiissmlv invt Iv cd, and v il- 
la^,e wns not li.ibb' undt r doitiine 
of respond! rit ^ap< nor Rn injuru's on 
tountv hiphv'civ during consi rlu tion, 
nor (ould i1 bi held on tin tlieorv of 
a nondt'h'g.ible diitv to the iniblh 
sin(( Its dutv VV.IS suspi ndi d—Alb n 
V AblKi^(' of TIollev 2M NY« 471, 
220 \j)|j Div 20 1 

85 IM ih - Romruv'^ v T^v ru h 199 P 
07 1 .68 Hlah 470 
Detour over county hiijliway 

Although a conli'uioi with the 
ro.id comni IS*-ion for lonstiiu- 
tion ol luird-sui li'f I loidbtd on a 
still* load siiju'ittd th.it, il impos 
silile lo rniinl.iin it in condition tor 
traftii diiMiig I onsli LU t ion a r<'a- 
sunalilt di louT should la maintained 
and kepL in Rood t ondition, and th.it 
di.igging 01 sciaping of tht detour 
to rnaki oi kt» j) it passible ‘^liould 
be done ,it Tiis i\pt nsf as diriiUd l)V 
the en^iiutr, and that he should .it 
all linns inovuh* and maintain .a 
safe passn^!Wa> for IraHlf and fakt* 
all ol In 1 f'l K <ni I ions to pn'Vt nt ai ( i- 
d( nt he, hiving indn il«d as a detour 
a load, whuh uiub r Cornp7.J9J7 i} 
2800, and 5} 6818, subd 16, is di t*in( d 
a puhlii lughwiv, and whuh thert- 
tore, undi‘r ^ 2822, as annndid by L. 
1010 f 65, It w IS the dutv of the 
county (oinini'^snnn 1 s to kei p clear 
of obsliu! lions and in good repair, 
was not linhb for injui> to a trav- 
ler thereon from def»‘Cts therein.— 
Romney v Lynch, supra. 
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liable for damaae sustained without fault attributable 
to them. 

Those charged with the maintenance of highways 
are under a duty to safeguard the traveling public 
while a highway is undergoing repair,®® and any¬ 
one making repairs or engaged in extraordinary 
use of a highway is under a duty to observe proper 
pi ccaulions,®^ as by the erection of suitable bar¬ 
riers or warning devices, under principles discussed 
infra § 262 A county charged with the mainte¬ 
nance of highways may not evade its responsibility 
to keep them reasonably safe while nndeigoing re¬ 
pairs by delegation of the work to another Those 
in contiol of roads under repair are not charged 
with an insurer’s liability, and whore they have ex- 
eiciscd reasonable care to safeguard the traveling 
public so far as circumstances recpiire or permit, 
they are absolved from liability for damage sus¬ 
tained Reasonable obstructions for repair work 
are not defects on which liability can be predicat¬ 
ed,nor will defects in «i lcm])oiary road cause 
li.dnlity 


§ 257. Defects and Obstructions Causing In¬ 
jury 

An actionable defect or obstruction In a highway Is in 
general any condition of the highway or object in, upon, 
or near the traveled path, which would necessarily ob¬ 
struct or hinder one in the use of the road for travel¬ 
ing, or which from its nature and position would be like¬ 
ly to produce that result by impeding, embarrassing, or 
opposing passage along the road 

A defect or obstruction in a roadway subjecting 
the state, municipality, board, or ofhctr to liability 
is in general any condition of the highway or object 
m, upon, or near the traveled path, which would 
necessarily obstruct or hinder one in the use of the 
road for the* puijiosc of traveling, or which from 
Its nature and position would he likely to produce 
that result by impeding, embariassing, or opposing 
passage along the road anything in the slate 
or condition of the highway which renders it un¬ 
safe or inconvenient for ordinary travel Such 
defect or obstruction may consist of the omission 
of a statutory duly im])osed for the purpose of 
making the* highway safer,a slijipery condition 
of the highway, caused by the aiiplicatum of oil 


86 Conn—Hai on v Town of lUxkv 
Jfill, 11 A Jd TOO. 120 Conn -102 

Id.iho Struktulcn v (irftn Ci((U 
llirhwav l^ist 24S P 456, 42 Id.iho 
7 IS, 4‘i A li 1057 
NV -Miller V State. 244 NYS 547, 
1J7 Mist 7(>S, amrn-cd 247 NYS 
200 22J AppDu 500 
I’a—Mukiv \ (itor^-ts Tp 96 Pa 
S Uriel 4.17 

Ti nn—Fine hem v (>mun, 72 S W Jd 
501 IS Tonn Ajip 40 
AV IS —Piiihakii \ Tow i (Vnintv, IS* 
N AV 000, 174 VYis 574, IS ALII 
•!00 

2‘) <* J p 6S5 note 04 
Standard of reasonable care 

C’ounlv must u^^t K'asonaMe nnd 
orclinMT \ fare uridei f irc urn*-tfin< i s m 
insjxtlin^ highw.iv and (Xecuting re¬ 
pairs whK h it finds necessary or 
undertakes to make—ikiomer \ Lan¬ 
caster (’’ounty, 21 S N \A' 751, 116 Neb 
71S 

State not relieved of duty by use of 
contractor 

Tli.U hl^,^lwa\ was hr in^ iiHon- 
slrut ttd and repaired contractor 
did not rc?Jievt state from dut> of 
(XtriJ-lng- r(risonalile rare to protect 
tra\(liis aa.iinst accidents—Miller 
V Sl.ati, 214 NYS 017, n7 Mist 
76S, afTlimed 217 NYS 200, 2J1 App 
TAiv 30 ^ 

87 Ala —Carter v Franklin, 173 So 
SOI, So3, 234 Ala 116, citing Cor¬ 
pus Juris. 

I’a—CJe'iger v Dowdy, 170 A 420, 111 
Pa Super 4 85 

88 . Neb—FrlckcJ v Lancaster 
County, 213 NAV 826, 116 Neb 506 


89. N<*b—Hoomt T v Lane aster 
CenintN, JIS N W 751 110 Neb 718 

—Frie ke 1 V Lane aster Counlv 213 
N W SJO, lir> Neb 500 

90 N 1 - SMnons V AVaiien, 07 A 
6(> SS NJl.aw 406 
20 C 1 p 68 » note 38 

91. Mass—Nict>dtme) v Southbor- 
ou/h 53 NF SS7, 173 Mass 455 
Pa —The we I v Sulliv'an (’<»unl\, 40 
A 2 50, 109 Pa 594 

92 Kan— Pohm v Raeedte*, 2 16 T 
Sll, IIS Kan f>7u, 42 ALK 57J 
20 C J p 685 note 41 
“Defect” in higrbway 

(I) To eeime within statute iin- 
posirp liabiliU .igaiiist state for 
danii^es 'deleet’ must be toritlilion 
w'hieh affects highwax as means of 
transit - I’avnc v State iri^;hvvav 
Commission, 16 I’2d 500, 1 U* Kan 
561- "O CJ J) 085 note 41 [bj 

(J) Under statute* wherein the 
st.ite assumes liabilit> for defe^cts in 
Inahw-axs Tiniiiitaiiii d by it. It must 
be* a’^surne*d that ‘ cleft et” was in¬ 
tended to be given tht same inter- 
jne'tation as had been fiive*n to it m 
liedding towns liable for dcfeits rn 
hifjhwavs—Wedl v State, J02 N Y 
S 754, 1 22 Mise 381 

Other than defects in BUifaoe 

Tin* dtiects may consist of other 
than mere defet ts in the suiface of 
the higliwax —W^ood v State, 202 N 
Y S 340, 122 Misl 860 

ITegligence of a town In construct¬ 
ing an agnednet, wheiehv wate'r 
escapes and undermines the highway 
to the injury of o traveler, renders 
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the leiwn liabh —Hand v Proeikline, 
1J6 Mfiss 3Ji 

93 Mass— Adams v Town of Bol¬ 
ton 0 N li] Jd 5bJ, 207 Mass 469, 
111 ALK 856— Cre^oJi e v Citv 
erf T.nwfll JtS NE t76, J63 Mass 
110- Larlrer v Koxlrui>, 11 Allen 
HS 

94 Kan—Story v Board of Com’rs 
o( Lrown (\)unly, 2J6 J’ 772, 116 
Kan 300 

Duty imposed by new statute 

Where a statute is enaelid making 
eouiitn's lialrle* for injur as caused b> 
defect ivt* hiRhwaxs and there Klcr 
tin l(*gislaluTe i>assc‘s i new^ statute 
imposing aelditional elulies on eoun- 
1 ns in res]>ce t of hij^hwax s, (or the 
purirose ol making highways safer 
omissJon of a eourily to pc rforni such 
ne'w duty creates a detect within 
tin* nnaninfi of the* earlier statute 
tor w'hich tin countv ma\ be lield 
to respond rn damages lor resultant 
iniurns—Story v Bcvriid of Com’rs 
of Brown County, 226 P 7 72 116 

Kan 300 

95. NA —Spoi borg v Slate, 2J4 N 
A"S 476 2J() App niv 113—Kirch- 

ner v State, 228 NYS 718, 22 { 
ApirDiv 543 

An oil company maintaining gaso¬ 
line manufacturing plant near high¬ 
way must exercise roc.sonable rare* 
to pic'vent injury to tra\ele*rs on 
highway as result of manner in 
which company utilizes its equip- 
mc’nt and plant and can he held re¬ 
sponsible for damage resulting from 
slippery condition of highw'av caused 
by water blowing from company's 
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a “fat spot,” or potentially slippery surface;®® an 
insufficient or defective culvert,®^ although it may 
have been adequate when it was constructed,®® 
an unguarded ditch beside or along the highway,®® 
or a hole in the roadway,l or so near the traveled 
way that travelers are likely to fall into it in avoid¬ 
ing another obstruction,^ although there is no lia¬ 
bility where the depression or defect is slight or 
Its location and character are such that there can 
be no reasonable likelihood of an accident there¬ 
from 3 An uneven surface may also constitute such 
a defect as will impose liability for injury caused 
thereby,^ although no liability exists where the un¬ 
evenness IS not such as to endanger ordinary trav¬ 
el 5 


Liability has been imposed for injuries resulting 
from projections across the highway,® objects fall¬ 
ing upon the road*^ except where liability is predi¬ 
cated on peculiar local statutes not covering such 
cases,® structures in the highway,® poles or posts, 
trees, fcnces,^^ bridges over ditches or excava¬ 
tions,l® piles of material,or other objects upon 
the roadway 

Defects or obstructions not actionable Action¬ 
able defects or obstructions do not include objects 
or constructions placed in the highway to serve 
some necessary and convenient purpose, and not 
in such a position as to interfere unreasonably with 
travel,^® the narrowness and crookedness of a high- 


towers onto highway —Skelly Oil Co 
V Johnston, Tex Civ App , 161 S W 
2d 863, error refused 

96 . NY—Karl v State. 18 N E 2d 

852, 279 NY. 666, reversing 7 N 
YS 131, 255 AppDIv 825, and 

motion granted 20 N E 2d 22, 280 N 

Y 674 

97 . N H —Roberta v Town of Lis¬ 
bon. 149 A 608, 84 NH 260 
Culvert U “inBiiiaolent*’ if danger 

therefiom is such that ordinary men 
would recognize it and take precau¬ 
tionary measuies—Monroe v Town 
of Deerfield, 147 A 411, 84 N H 144 
Xnadegnate length of culvert may 
constitute as serious defect as ex¬ 
cessive height—Roberts v Town of 
Lisbon, 149 A 608, 84 N H 266 
Bepair of a defective onlvert im¬ 
plies making the highwav safe from 
the proximate results of defect — 
Chapman v Town of Lee, 119 A 440, 
80 NH 484 

Cnlverts held not defects 

Kan—Sell v McPherson Tp , 107 P 
2d 670, 162 Kan 731~Houdashclt 

V State Highway Commission, 21 
P2d 343, 137 Kan 485—Watson v 
Paiker Tp. 213 P 1061, 113 Kan 
130 

Weeds at the end of a cnlvert are 

not such a defect as to impose a 
duty on the township of cleaning 
them out, as long as their presence 
does not obstruct or hinder the cul¬ 
vert’s purpose of facilitating the 
draining of water off the road or 
roadside—Sell v McPherson Tp , 107 
P2d 670, 162 Kan 731 

98 . N II —Monroe v Town ot Deer¬ 
field, 147 A 411, 84 N H 144 

99 . Neb—Heebo v Scott’s Bluff 
County, 138 N W 7o7, 92 Neb 601 

Tenn—Chandler v Davidson Coun¬ 
ty, 218 SW 222, 142 Tenn 266 
29 C J p 685 note 43 

1. Kan—Williams v Kansas State 
Highway Commission, 8 1^ 2d 946, 
134 Kan 810 

N Y.—Worden v. State, 236 N Y S , 


506, 134 Misc 848, affirmed 239 N 
YS 769 228 App Div 739 

29 CJ p 685 note 44 

PltfaU 

IjR—S mith V City of Baton Rouge, 
117 So 669, 166 La 472 

2. Mich —Wakeham v St Clair Tp , 
61 NW 696, 91 Mich 16 

3. Kan —Snyder v State Highway 
Commission, 30 P 2d 102, 139 Kan 
150 

NY—Hogan v State, 199 NYS 276, 
120 Misc 682—French v State, l‘)8 
NYS 878 

29 CJ p 685 note 46 

4 . Mass — Pratt v Cohasset, 69 N 
E 79, 177 Mass 488 

20 CJ p 685 note 47 

Bnt in dirt shonlder of concrete 
highway 

Kan —Collins v State Highway Com¬ 
mission, 6 P2d 1106, 134 Kan 278, 
80 A L R 488 

5 Muss —Rust V E.ssrx, 65 N E 

397, 182 Mass 313 
Pa —Brader v Lehman Tp , 34 Pa 
Super 125 

29 C J p 686 note 48 
Irregularities in shoulder of paved 
stale highway are not "defects” in 
highway or 'menace to the tiaveling 
public,” as respects stale’s liability 
— Could V State. 225 NYS 299, 130 
Misc 776, affirmed Ellis v State, 230 
NYS 831, 224 App Dl\ 773 

6. Me—Beverage v Rockporl, 76 A 
677, 106 Me 223 

29 C J p 686 note 49 

7 . Pa — Davis v Stowe Tp , 100 A 
620, 256 Pa 86 

29 CJ p 686 note 61 

8. RI—Taylor v Peckham, SRI 
349, 91 Am D 236, 5 Am R 678 

S D —Robinson v Minnehaha Coun¬ 
ty, 277 NW 324, 65 S D 628 
29 C J p 686 note 62 

9. Wls.—State v Leaver, 22 N W 
676, 62 Wis 387 

29 CJ p 686 note 63 
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10. RI—Yeaw v WiHiams, 23 A 
33, 16 RI 20 

29 CJ p 686 note 64 

11. Iowa—Patterson v Vail, 43 
Iowa 142 

Mass—Tilton v Wenham, 52 NE 
614, 172 Mass 407 

12. Ntb—Vanderveer v Moran, 112 
NW 681, 70 Neb 431 

29 CJ p 686 note 66 

13. Mass—Peiley v Chandler, 6 
Mass 4 51, 4 Am D 169 

29 C.l p 679 note 41 

14. Conn —Plvnn v Town of West 
Hartford, 118 A 617, 98 Conn 83 

Oliio—Bales V Board of County 
Com’rs, 164 NE 791, 30 Ohio App 
249 

Wis—Beigy Auburn, 122 NW 1041, 
140 Wis 492 
29 CJ i> 680 note 57 

15. Pa—Munl(‘y v Sugar Notch 
Borough, 61 A 377, 215 Pa 228, 
fifllrming 13 Luz Leg Reg 44 

29 C.J p GR6 note 58 
16 111 —Bennett v Illinois Power 

S. Light Corporation 189 NE 899. 
”.55 Ill 664, reversing 271 Ill App 
182 

La —O’Neill v Hemenway, App , 3 
So 2d 210 

NY—Lic.itn V City of New York, 
292 NYS 521, 249 App Div 848— 
Wood V State. 202 NYS 340, 122 
Mis( 860 

Ohio—H E Culbeitson Co v War¬ 
den, 175 NE 205, 123 Ohio St 207 
Pa —Pei ry v Thomas Cronin Co, 
123 A 771, 279 Pa 1 
29 CJ p 686 note 60 
Poles of power lino 
Miss—Mississippi Power Co v Sel¬ 
lers, 133 So 694, 160 Miss 612 
Sloping for drainage 
The fact that pavement on county 
load sloped toward either edge of 
road for drainage purposes did not 
show negligent construction on part 
of county—Goodiich v Kalamazoo 
County, 8 N W 2d 130 
Placing stones in road to block 
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way duly located,^ ^ or windings and divergences 
from the normal roadway, made by the town offi¬ 
cers after a heavy snowfall There is no liability 
for injuries caused by objects while being moved 
by human direction, and which are neither fixed 
to nor stationary in one position within the high¬ 
way and accordingly the municipality has been 
held free from liability for injuries by sleds on 
which persons were coasting,^® or for injuries to 
one struck by a locomotive on a railroad track ille¬ 
gally laid on the highway, 21 although it has been 
held that, where an employee of a county causes 
a motor truck to strike another vehicle, the county 
is liable under a statute imposing liability for de¬ 
fects in highways 22 

A municipality, or person causing the defect, gen¬ 
erally IS not liable for a latent defect in the road,23 
unless the defect should have been known of and 
repaired,24 or for obstructions casually placed 
there,25 or for extraordinary conditions or events,2® 
or for mere accidents 27 An object or structure 
upon abutting property which results in injuries to 
one on the highway is not, it has been decided, an 
insufficiency or want of repair of the highway with¬ 


in a statute rendering the municipality liable for in¬ 
juries caused thereby ,28 and, even apart from 
statute, a structure so erected for a legitimate busi¬ 
ness purpose has been held not to be ground of lia¬ 
bility to one injured thereby, the municipality hav¬ 
ing no power to remove it 29 The mere fact that 
a highway is under construction is not a defect on 
which liability for injuries can be predicated.^® 

Overhanging or falling branches or trees At 
common law a municipality is not liable for injuries 
caused by decayed limbs or trees falling across the 
high way,31 and it has been held that a statute re¬ 
quiring municipalities to keep the public highways 
in safe condition applies only to the surface of the 
passageway, and docs not extend to falling trees 
or branches.32 Under other statutes, however, a 
municipality, or the highway officers, having due 
knowledge of the defect, may be held liable for in¬ 
juries caused by the branches of trees overhanging 
the highway,33 or by defective limbs or trees fall¬ 
ing on the highway,34 even though the tree stood 
beyond the limits of the highway 35 An abutting 
owner generally cannot be held liable for defective 
trees growing within the limits of the highway,38 


wheels of wagTon is not an unlawful | 
ijso of the hiffhway, and the failure 
to remove the stones from the high¬ 
way, while constituting negligence, 
did not ennte a nuisnnce, so ns to 
exclude consideration of contriljutorv 
negligence on the part of a peison 
sustaining inlurv—Francis v Oaf 
fev, 105 NK 9B. 211 NY 47 

17. Mass—Smith v Wakefield, 105 
Mass 471 

21) CJ p 686 note 61 

18. NY—Robinson \ Someis, 179 
NYR 107, 189 AppDlv 792 

19. Mass—Pratt v Weymouth, 17 
NK 518, 147 Mass 245, 9 Am S R 
691—Barber v Roxbury. 11 Allen 
318 

NH—Ray v Manchester, 46 NH 
69, 88 Am D 192 

20. Vt—Hutchinson v Concord, 41 
Vt 271, 98 Am D 584 

29 CJ p 686 note 64 

21. Mass—Vinal v Donhesler, 7 
Gray 421 

22. SC—Moss V. Aiken County, 103 
S E 520, 114 SC 147 

23. Pa—Murdaugh v Oxford Bor¬ 
ough, 63 A 696, 214 Pa 384 

29 CJ p 686 note 67 

24. Mass—Burt v Boston, 122 Mass 
223 

Vt —Ozicr V Hlnesburgh, 44 Vt 220 
Wis—Ward v Jefferson, 24 Wls 342 

25. Me —Farrell v Oldtown, 69 Me 
72 

NH—Johnson v. Haverh’ll, 35 N.I4 
74. 


Town is not liable for obetmetion 

or nuisance created in highway by 
anothei, unless obstruction amounts 
to defed In the highway—Rkiris v 
City of Port Washington, 269 N W 
556, 221 Wls 51, 109 A L. R 699 

26. Tenn—Cla\born v Tennessee 
Eloctiic I»ower Co, 101 S W 2d 402, 
20 Tenn App 574 

29 C J p 686 note 70 
Highway that is in suitable con- 
ditlon for ordinary travel, conducted 
in an ordinary manner, does not jie- 
(“onie defective because some extra¬ 
ordinary unforeseen cordition arises, 
in consequence of which highway Is 
momenttirily too rough or loo narrow 
to meet all exigencies of the situa¬ 
tion—Cla>boTn v Tennessee Electric 
PowiT Co, 101 SW2d 492, 20 Tenn 
App 574 

27. Conn—Seidel v Woodbuiy, 70 
A 58, 81 Conn 65 

NY—Bane v Hancock, 37 N E 473, 
142 NY 510, reveising 22 NYS 
470, 67 Hun 623 

RI—Elsceck v Capwell, 67 A 421 

28. Wis—Hubbell v Viroqua, 30 N 
W 847, 67 Wis 343, 68 Am R 866 

29 CJ p 687 note 72 

Kedfife on adjoining property ob- 
stmetinfir view 

Kan—Bohm v Racette, 236 P 811, 
118 Kan 670, 42 AL.R 571 

29. Pa—Haines v Barclay Tp , 37 
A 660, 181 Pa 521 

29 C J p 687 note 73 

30. Kan —Eastman v Kansas State 
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Highway Commission, 10 P 2d 854, 
135 Kan 302 

31. Ala—Helms v Houston Connty, 
117 So 613, 218 Ala 114 

SD—Rolunson v Minnehaha Coun¬ 
ty. 277 NW 324, 65 S D 628 

32. S D —Robinson v Minnehaha 
County, sujiia 

WVa—Watkins v County Court of 
Preston County, 6 S E 654, 30 W 
Va 657 

33. N Y —Embler v Town of Wall- 
kill. 10 NYS 797. 67 Ilun 384, 
affirmed 30 NE 404, 132 NY 222 

34. Conn—Muraton v Stiles & 

Reynolds Bru k Co , 25 A 2d 58, 

128 Conn 674 

35 SC—Irinl)lnctt v Stale High¬ 

way Department, 12 S E 2d 848, 196 
SC 117 

Defective tree growlugr Just off the 
right of way and in close proximity 
thereto falling on the road—In- 
abinett v State Highway Depart¬ 
ment, supra 

Statutory duty of highway officials 
to remove dead timber standing with¬ 
in fifty feet of highway—Chambers 
V Whelen, C C A W Va , 44 F 2d 340, 
72 ALU 611 

36. Conn—Muratori v Stiles & 
Keynolds Brick Co, 26 A 2d 68, 

128 Conn. 674 

Minn—Zachaiias v Nesbitt, 185 N 
W 296, 160 Minn. 369, 19 ALR 
1016 

There is no legal duty resting on 
the servient fee owner, on w hose 
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unless he is regarded as the owner of the tree 

§ 258. - Defects Caused by Elements; 

Snow and Ice 

Defects or dangerous conditions of a highway arising 
from the action of the elements, such as ice and snow, 
generally are actionable only where they exist because of 
some fault or act of negligence of the state, municipal¬ 
ity, or highway board, or of an abutting owner. 

The state, municipality, or highway board re¬ 
sponsible for the condition of the highway, if oth¬ 
erwise liable, as discussed supra §§ 249-251, will 
be liable, although the defect is caused, or the dan¬ 
ger from a defect is increased, by the elements, if 
It knew or should have known of the condition 
It will be liable where a way is defective from the 
presence upon it of snow and ice in large quanti¬ 
ties, negligently permitted to remain by the munici¬ 
pal authorities^^ after the lapse of sufficient time 
to clear the way,^® and for injuries caused by ice 
which would not have formed but for a structural 
defect in the highway preventing water thereon 


from flowing off Liability for negligently per¬ 
mitting snow or ice to remain on the highway is 
unaffected by the fact that the snow was piled up 
by a snow pIow^2 qj. ^hat objects placed on the 
road by individuals caused a snowdrift ,^3 but it 
has been held that town officers are excused from 
taking action by the existence of a custom among 
the inhabitants of the town to join and break paths 
through the snow 

However, as in other cases, the state, municipal¬ 
ity, or board is bound merely to exercise reason¬ 
able care to render the highway safe,^® and is not 
liable for dangerous highway conditions which are 
due solely to the weather,^® such as a swampy and 
miry condition of the road resulting entirely from 
the weather and the nature of the soil,'*'^ or a slip¬ 
pery condition due to a thaw softening the sur¬ 
face A municipality ordinarily is not liable for 

injuries resulting from mere slippcnness from ice 
on a properly constructed highway or sidewalk,^*^ 
nor is It hound to take ])recautions against an ex¬ 
traordinary flood or storm Under the provisions 


land Is a duly established county 
road, to safeguard (he travele? there¬ 
on against dan^fers from deTis Us in 
tr(*ea ^rowlnw: within the limits of 
the road, and wheie the town boaid 
anticipating the grading of a road¬ 
way on a right of way over the de¬ 
fendant’s land gave him notice to re¬ 
move trcMss on such right of wav, 
such ordc'r did not place him undc'r 
legal duly to do so, or render hirn 
liable for injury to Iravcleis from 
the falling trees—Znchniias v Nes¬ 
bitt supra 

Liability of abutting owner for neg¬ 
ligence as to falling limbs or tiees 
from his own land see the C J S 
title NcrliK^nce § 79 also 45 CJ 
p 86li nolt 3 

37 . Pa—J<’ako v l^ryn Mawr Trust 
Co, K) l^a Pist Ar Co Ilf). 43 Montg 
Co 11 

At common law, if shade trees in 
a highway became nuisances, tlie 
owner could bc' held liable foi fail¬ 
ing to trim them or keep tliern safe 
—Muiatorl v Stiles & Ue>nolds 
Uruk Co, 25 A 2d 58 128 C’onn 674 

38 . NY—Sporboig v State, 234 N 

TS 476, 226 AppDiv 113—l..e 

Poeuf v State, 7 N V S 2d 621, 169 
Misc 372 nfTlrmcd 12 N Y S 2d 610, 
25(> App Oiv 798, aflirmed 23 N E 
2d 550 281 N Y 737 

Vt—Zeno’s liakerv v State, 166 A 
379, 105 Vt 370 
29 C J p 687 note 76 

39 . Pa—McCracken v C’urwensville 
Borough, 163 A 217, 219, 309 I*a 
98, ciuoting Corpus Juris. 

29 C J p 687 note 78 
County nndertalclng' snow removal 
from highway must ^^elclse reason¬ 


able carc'—Jamc's v Iielaware. L A. 
W R Co. 254 N y S 558 2*13 App 
Div 617, afTirmed 182 NE 202 259 

N Y 609 

40. I’a—MeCrnckcn v Curwensville 
Borough 16’{ A 217, 309 Pa 98 
20 CJ ]) 6X7 note 79 

41 Pa — McCracken v Curwensville 
Borough, supra 

42. NY—Schrank v Rochester R 
Co . 31 N ^ S 922, 83 Hun 290 

43. Me—Rogers v Newport, C2 Me 
101 

44. C''onn—See le a v Litchfield 49 
Conn 1 34, 44 Am R 211 

45. Kan—Corges v Slate Highway 
Commission, 10 P 2d 8 51 lUi Kan 
’HI 

N y —Itobinson v Somers, 179 N Y S 
107 189 AppDiv 792 
29 C J p 687 note S4 

46. NY—Sporborg v State 234 N 

YS 476 226 AppDiv 113—Le‘ 

Boeuf \ Slate, 7 N Y S 2d 621 1(>9 

Misc '172 aflirmed 12 N Y S 2d 640, 
256 App T)i\ 798, aflirme*d 23 NE 
2d 550, 281 NY 717 
Accumulation of ice and snow due 

to the action of the elements—(ioiges 
v State ffiglnvav Commission, 20 P 
2d 4 86, 137 Kan .140—Gorges v Slate 
llighwa\ Commission, 10 1’2d 834, 
135 Kan 371 

47. I’a—Brendlinger \ New Han¬ 
over Tp, 23 A 1105. 148 Pa 93 

48. Wis—Wisniewski v Town of 
Belmont, 250 N W 859, 213 Wis 
34 


49. Conn - ~( Inffllh v Town of Ber¬ 
lin, 32 A 2d 56, 130 Conn 84 

Mass—Slone v Hubbar cJston, 100 
Ma^s 49 

Pa- B< 11 V Mount T’leasant Tp, 21 
AVcsi(\, LI 285 
29 (^J p 687 note 85 
To render a township liable for 
Injun to a pcrdestiian falling on a 
sidfWrilk on aciount of ue the' dutv 
of ke.eping the sidewalk e le.ir 1 rom 
ifo must be pointed out, and the 
sidewalk must have been built as 
such wnlbin the contemplation of the 
Jaw —Shaw' v T’lains Tp 119 A 289, 
275 ]’,i 289, 27 \LR 1101 

Xiiability for icy condition of shoul¬ 
der of highway 

A town IS not liable to pedc'strian 
injured b\ le'v e erudition in shoulder 
of state highwnv where- thoulclcr is 
not divided fre)rn rest of reeadwav and 
tonirol over slate' highways is in 
highw'av conimissieint T, and a stat¬ 
ute authorizing highAvav commission¬ 
er le) eewislrue't sidewalks along state- 
Hunk Ilia highways, and placing re- 
spoiisibiljlV lor removing snow or le e 
th«‘relie)m on the town, does not 
nirike teevvri liable lor injuries sus- 
laiiH'd bv pedestrian where Irijurv 
e»t e urreel prior to efle'ctlve d.ite of 
statute and state had not construe ted 
anv sidewalk at plaee of accident — 
Griffith V Town of Berlin, 32 A 2d 
56, 130 Conn 84 

50. Ohio—Oak Harbor v Kallager, 
39 N E 144, 52 Ohio St 18.3 

Vt—Zeno's Bakery v State, 166 A 
379. 105 Vt 370 

Wis—Jenewin v Irving, 99 N W 346, 
903, 122 Wis 228, re'hearing denied 
122 Wis 237 
29 CJ p 687 note 86. 
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of some statutes, no actionable defect exists unless 
something besides the snow and ice contributed to 
cause It 

Abutting owner An owner or occupant of prop¬ 
erty abutting on a sidewalk along a public highway 
may be held liable at common law for injuries 
caused by his wrongful act in accumulating snow 
or ICC on the sidewalk However, he is not liable, 
in the absence of statute, for injuries caused by the 
natural accumulation of snow or ice on the side¬ 
walk, although the hazardous condition is created 
by his lawful use of the sidewalk, as such an ac¬ 
cumulation does not prevent his use of the sidewalk 
as a means of access to his propcrt>, and docs not 
require him to guard against accident by sprinkling 
ashes or taking other like precautions for the pro¬ 
tection of the public 

§ 259. - Objects Frightening Horses 

Objects improperly and negligently placed or allowed 
to remain in or near the highway which aie calculated to 
frighten horses generally constitute defects in the high¬ 
way and render the highway authority, or person causing 
the defect, liable for Injuries caused thereby 

In sonic states it is held that highway authorities 
arc not liable for an injury caused by the presence 
in the highway of an object frightening a horse, 
if the horse or vehicle does not actually come in 
contact with such object and it is not an obstruc¬ 
tion to travel,although there may be liability 
whcic the in)ur> is caused bv the horse sluing at 
one defect and the vehicle hitting that oi some oth¬ 
er defect ^.s a general rule, however, objects 
imjirojierly and negligently allowed to remain in or 


near the highway which are calculated to frighten 
horses constitute defects in the highway and impose 
liability for injuries caused thereby.^® The liabili¬ 
ty IS in some states limited to cases in which the 
object IS within the traveled part of the highway,^® 
and in others this is as far as the actual decisions 
go,but generally the fact that the object is in the 
untravclcd rather than the traveled part does not 
relieve the highway authorities from liability 
To render them liable, however, it must appear that 
the object was one naturally calculated to frighten 
horses of ordinary gentleness and that the horse 
frightened was of such a character.^® A town has 
been held not liable for injuries caused by a horse 
taking fright at a moving train,at the noise of 
blasting by a highway officer engaged in rcfiairing 
the road,®^ at a noise made by the falling on a 
trestU over the road of a rojie used in drawing 
mining cars,62 qj- water flowing over the high¬ 
way's unless the town has caused such overflow¬ 
ing 

Liabtitiy of mdwidual An individual who 
wrongfully places or permits to remain in the high¬ 
way objects calculated to frighten horses is liable 
for injuries resulting from a horse taking fright,®^ 
although he owms the fet in the highway,®® if such 
use of the highway involves an unreasonable inter¬ 
ference with the rights of the public,®'^ and if the 
object IS a nuisance per sc it is immateiial how 
long It has been permitted to remain Such lia¬ 
bility, howTver, docs not attach if the object is 
lawfully on the highv\ay .ind does not unrc.isonabl> 
interfere with traffic,®^ and it may be lawfully al- 


61. ^lass—JSlf^^lon v Worcester, 4 8 
NK 274 Ifi'l Mas^ 516 
20 (M p 687 note 87 
62- nol—Mcis^iev V Worth, 107 A 
671 0 W W Harr 211 

Artificial diBChargfe of water fioni 
owni r s pnniisps to the sidewalk at 
a time when it w'ould nritinalJv friiz^ 
and make such sidewalk sllpjxi^ and 
dan«:crous for pulilic travel ma\ ren- 
dci liim liable tor injuries caused 
thc'rebv —Masse\ v Worth supra 
Ice caused hy vehicles crossing* side- 
walk 

The owner or propelty abutting on 
a sidc'walk w'hose driveway leading 
to iiublu highway ciosscd the side¬ 
walk is not liable for injuries to pe¬ 
destrian who slipped and fell on 
sidewalk at point ol drivewuiv be¬ 
cause of lev condition of sidewalk 
resulting from fact that owner and 
others cros'^ed sidewalk, at that point 
with vehicles, since no duty to pe¬ 
destrian was violated evem though 
hazardous condition was created by 
owner’s lawful use of the sidew^alk 
—Massey v Wonh, supra 

40 C J S -1>0 


53 Mass—Cook v Montague, 115 
Mass 571 

29 (*• J p 687 note 89 

54 Mass—Cushing v Bedford, 125 
Mass 526 

29 (’ I p 687 note 90 

55 Me -York v Athens, 58 A 418, 

99 ]U( 82 

Mi(h- I^'idler V Lafavetle Tp, 198 
N W 262, 226 Mk h €t5 

J9 CJ p 687 note 91 

56. Mich—Beall v AtJuns Tp , 45 
NW 1014 81 Mich 636 

29 C’ J p 688 note 92 

57. Me—Farrell v Oldtown, 69 Me 
72—Nichols \ Athens, 66 Me 402 
—Card V Ellsworth, 65 Me 517 
20 Am R 722 

58 N H —Chamberlain v Enfield, 43 
N H 356 

Pa —North Manheim Tp v Arnold, 
13 A 444, 119 Pa 380, 4 Am S R 
650 

29 CJ p 688 note 94 

59. Wis—Bloor v Delafield, 34 N 
W 115, 69 Wis 273 

29 CJ p 688 note 96 
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60. C’onn —Lie v iJaikhampstead, 46 
Conn 211 

61. N H —I)ownt‘s \ Tlopkinton, 40 
A 413 67 N H 456 

62. Pa'—Tobin \ New (\istb Tp . 91 

A 250 248 Pa 608- Hilbiut v N( w 
Castle Tp 59 565 

63. Mi( h — l*'idIt I \ Tp , 

198 N W 262, 226 Mit li 6 P. 

64. Mich —J^'idltr v LaifavcLtt Tji 
supra 

65 Tex— West Texas Utilities Co 
v Ilavm s, Ci\ App , 20 S W 2d 2 JC 

29 CPJ p 678 note 26 

66 . NY— Tinker v New York O 
W R Co, 51 NE 1031 157 N 

Y 312, affirming 36 N Y S 672. 92 
Hun 269 

67 NY- Tinker v New^ i ork, O & 
W R Co, supra 

29 CJ p 678 not( 27 

68 Ala—Shelliy Iron Co v Mor¬ 
row 95 So 370, 209 Ala 116 

69 Ill—Bennett v Tlbnois Power & 
Liight Corporation, 189 N E 899, 
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lowed to reinziin there until its reasonable use is 
no longer necessary 

§ 260. Precautions 

Reasonable precaution must be exercised to prevent 
travelers using an abandoned or temporary road. 

The municipality must use reasonable precaution 
to prevent travelers from passing over an aban¬ 
doned'^^ or temjiorary'^^ p^th or road 

§261. - Lighting Highway 

Failure to light a highway generally is not action¬ 
able 

Failure to light a highway is not actionable,ex¬ 
cept at dangerous places, as discussed infra § 262 

§ 262. - Barriers, Railings, and Other 

Guards or Danger Signals 

Neglect to place proper barriers, railings, and other 


guards or danger signals at obstructions and dangerous 
places In a highway, when necessary for the safety of 
travelers, is actionable, as against the state, govern¬ 
mental body, or individual responsible therefor 

The duty of maintaining a highway in a safe 
condition, as discussed supra § 254, includes the 
duty of providing proper safeguards or giving ade- 
(luatc warning of dangerous conditions in the high¬ 
way and this duty is applicable to pedestrians as 
well as to travelers in vehicles Accordingly, sub¬ 
ject to the rules discussed supra §§ 248-253 re¬ 
lating to the liability of persons and governmental 
bodies for injuries from defects or obstructions in 
the highway, the state"^® or governmental body or 
officer charged with the maintenance of the highway 
IS liable for neglect to guard, place lights around, or 
otherwise give warning of, obstructions and dan¬ 
gerous points in a highway,or for neglect to fur- 


855 Ill 564, reveihing 271 Ill App 
182 

Pa —Perrv v Thomas Cronin Co , 123 
A 771, 279 Pa 1 
Objects not actionable 

(1) A steam rollei standing with¬ 
in the hounds of a highway under 
(onstruction, where ample room left 
lor public travel—I'orry v Thomas 
Cronin C^o , supra 

(2) Spools ol electric transmission 
wire alongside road—licniictt v Illi¬ 
nois Power &. laght Corporation, 189 
NK 899, 355 Ill 564. reversing 271 
111 App 182 

70 Til—lionnolt v Illinois Powi r & 
l^ighl Corporation, 189 N K 899, 
355 111 564, reversing 271 Ill App 
182 

Finding of negligence against a 

contractor cannot he sustained from 
the mere fait of his leaving a steam 
roller standing for a considerable 
time within the hounds of a high¬ 
way under construction, where ample 
room was left for public travel al¬ 
though a horse became frightened 
and tipped over vehicle diawn b> it 
— IHrry v Thomas Cronin Co, 123 A 
771, 279 Pa 1 

71. W\a—Daniels v Randolph 

County Ct . 72 S E 782. 69 W Va 
676 37 L.RA.NS, 1158 

29 C J p 688 note 1 

72. VI —Rales v Sharon, 45 Vt 474 
— Rat tv v Duxhury, 24 Vt 155 

Roads under repaii see supra § 256 

73. Mass —Randall v Eastern K 
Co, 106 Mass 276, 8 Am R 327— 
Macoinher \ Taunton, 100 Mass 
255 

Minn — Rengstorf v Winston Rros , 
208 N\V 995, 167 Minn 290 

74. Cal — Claliano v l^aciflc Cas & 
Eleetiie Co, 67 P 2d 388. 20 Cal 
App 2d 534 

Pa—AVe*ns« I v Township of North 
Versailles. 7 A 2d 590, 136 Pa. 

Super 485 


S I>—Waller \ Edmunds Count>, 290 
NW 484 67 SD 165 

AVash—Flitch v King County, 102 
P 2d 24 9, 4 Wash 2d 87 
Irrespective of statute, it is the 
dutv ot .1 town to maintain harriers 
along a highway, where necessary 
to re ndoi it reasonably sale and fit 
for travel—Fidh r v Lafayette Tp , 
198 NW 262, 226 Midi 615 
Statutes not charging new duties 
Statutes relating to electing guards 
on highways held not to ehaige new' 
«iiid independent duties, hut, to am- 
plitv and render explicit the* duties 
assigned hv other primary statute's 
dealing with m.ilnte riane e and le- 
paii—^AValltr v Kdniurids County, 
290 N W 484, 67 S D 165 

Statute making state liable for de- 
fects in highways maintained by it 
under patrol syslcmi held not to ex¬ 
cuse state liom dutv of txereismg 
reasonable caie in providing and 
niainlaining proper guards and bar- 
iitrs, even though their location 
should he outside' of state’s portion 
of load wav —Count ivinan \ .State, 
288 N YS 612, 159 Mi'^c 846 

75. N Y—Maiino v State. 10 N Y S 

2d 295 170 Mise 311, reversed on 

other grouncis 15 N Y S 2d 640, 257 
App Div 734 

76. Conn — Dunn v MacDonald, 147 
A 26, 110 Conn 68 

N Y —Cotriss V State, 228 N Y S 593, 

22 3 App I>iv 520—Torrev v State, 

23 N Y S 2d 370. 175 Mise 259, 

reversed on other grounds 42 N 
Y S 2d 567, 266 App Div 900— 
Tiernan v State, 201 N Y S 835, 
121 Misc 862 

State held liable 

(1) Foi absence of harriers and 
warning signs at place obviously 
dangerous and made slippery by rain 
—Sporborg v State, 234 N Y S 476, 
226 App Div 113 

(2) For failure to warn traffic ade- 
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quale Iv of lev eondifion of highway 
—Goldi’arb v State, 33 N Y S 2d 656 
178 Misc 180, affirme'd 37 N Y S 2d 
246. 264 VppDiv 976 

(3) For failuic to warn properly 

that road e»i)cn to tiaffie was henrig 
reconstilie led and ehinge rous—Miller 
v State. 214 NYS 517 137 Misc 

768 afllimeiJ 247 NYS 399, 231 App 
Div 36’. 

(4) For ru'glige'nee of state jialrol- 
man in tailing to warn of or gu.ird 
against hole in side'walk adjoining 
state highway —M irino v State, 10 
N S 2d >95, 1 70 Mise Mi, reversed 
on other giounds 15 N \ S 2d 640, 
257 App I^iv 734 

Steam roller without lights or bar¬ 
rier 

A steam lolUr, permitted to stand 
In the iiighway without anv barrier 
or lights on It in the nighttime, is 
a "de'reet” within .i statute making 
the slate* liable for detects causing 
d.iniagt to jursons on highways 
maintained by the state:,—Trenn.m V 
State 201 NYS 835, 121 Mise 862 

77. Cal—Rubell v Santa Clara 
County, 80 1’2d 1022, 27 Cal Apj) 

3 I 7 

Conn—Dunn v MacDonald, 147 A 26, 
110 Conn 68 

Kan -Eastman v Kansas State 
Highway Commission, 10 P 2d 854 
135 Kan 302— Rose baugh v Hoaiel 
of (’oni’is of Allen County 24 i P 
277, 120 Kan 266 

—AVensel v Tow nt,hip of North 
A’ersallies, 7 A 2d 590, 136 I’a Super 
485 

SC -Fann v State Highway Di- 
partment, 165 SE 785. 787. 167 S 
C’ 84. quoting Corpus Juris. 

SD- Waller v Edmunds County, 
290 NW 484, 67 SD 165—Ilei- 

mandson v City of Canton, 244 N 
W 525, 528, 60 S D 367, eiuoting 
Corpus Juris. 

29 C J p 688 note 10. 
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nish suitable barriers or guard rails,as where 
the road is undergoing repair,*^® wherever neces¬ 
sary for the reasonable safety of travelers, but not 
otherwi^ so ^^ch liability of the state or govern¬ 
mental body exists notwithstanding the failure to 
provide the safeguards or wainings is due to the 
neglect of an independent contractor, to whom the 
work of providing them has been let 

The duty of maintaining barriers, railings, or oth¬ 


er guards or signs, and the consequent liability for 
a failure to do so, may arise where such duly is im¬ 
posed by statute, ^nd to the extent, or under the 
conditions, prescribed by the statute Jn the ab¬ 
sence of such a statute, or under conditions to 
which the statute does not apply, the duty and lia¬ 
bility arise only where the situation is inherently 
dangerous, or of such an unusual character as to 
mislead a traveler exercising reasonable carc,^'* and 


Highway district ha*? dutv of giv¬ 
ing ri*asonabU' A\arnint: to public of 
<‘xtavation on highway, hping made 
under it'* direction- Stnekfaden v 
(Iroen ('’rc'C'k Highway Diqt , 248 P 
4C6, 42 Idaho 7.U, 4'J A 1. R 10fi7 
78 . Cal —Polkins v Johnston, 12 
2d 15*1. 121 Cal App 169 
KtinAinold v Jlcaird of Com’rs of 
Cofley Countv, 2')1 1‘ 7(»2, 131 Kan 
343 

Mich-—Fidlci V Iiafn\<tte Tp, 108 
JSJ W 26J 226 Micb 635 
N Y --Mason v Town of Andes 25 
NY"S2d 738, 261 AppDiv 354 Te- 
versing 15 N Y S 2d 834. afTirmed 3 0 
N E 2cl 262— Cotnss v Slate 228 
NYS 503. 22 1 App In v 520 
T'a—Five v Washinglon Tp , 130 A 
871. 20J 240—\Vc nsel v Town¬ 

ship of North Versailles, 7 A 2d 
500, 136 Pa Super 485 
SC—Fanil V State Highvv.iv Dcpait- 
mfnt 165 SE 785. 787, 1 67 SC 
81—Morns v Mills, 113 SE 632, 
121 S C 200 

ST)—Horrnandson v C’tv of (\inton 
24 1 NW 525 528, 60 S D 367 cit 

ing Corpus Juris. 

Vt—Widh.ini V Town oJ Ibaltloboro, 
166 A 22, 105 VI 210, followed in 
166 A 25, 105 Vt 210 
Wis—Ki'llcr V Citv ol Port Wash¬ 
ington, 227 N W 281, 200 Wis 87 
20 (” J p 688 note 11 
Iiack of suitable guard rail may 
constitute “iusufflcxeucy or want of 
repair” of culvert wUhm statute lix- 
ing liability of town for damages 
Widham v Town of lliat (leboro, 166 
A 22 105 AR 210, followed in 166 

A 25, 105 Vt 210 

Failure to erect barriers is not de¬ 
fect in the plan of the highway, for 
which the c ornniisnoners designated 
by st.itutc to lav out and construct 
the road, and not the rnunu ipalit v, 
arc* responsible —Monk v Town of 
New Utrecht, 11 N E 268, 104 N Y 
552—29 t" J p 682 note 96 [a] 

79 Mieh -—Speck v Bruce Tp , 132 
N W 114 166 Mich 550, 35 ERA. 
N S , 203 

20 C J p 685 note 35 

80 , Mi(h--Fidler v Tjcifavelle Tp , 
198 NW 262, 226 Mich 6,!5 
SC—Fanri v Stale Highway De¬ 
partment, 165 SE 785, 787, 167 S 
C 84 

29 C J p 689 note 12. 


Neci'ssitv as qufstion for jury set* 
infra § 281 

81. NY—Miller v State. 247 NYS 
390, 231 App Div 363, affirming 244 
NYS 547, 137 Misc 768 

82. Wash—Ttihanson v King 

tv, 100 P2d 307 7 Washed 111 — 

Tyler v 7*ieicc 62 P 2d .32. 

188 Wasli 229—Evlo v Fiorilo 60 
I»2d 709, 187 Wash 537 
At curve 

Wash—Tyler v Pieice County, 62 P 
2d 32 188 Wash 220 
“May” as “must” 

In fttaluto providing that dt'part- 
mcnil of loads or its contracto? mav 
erect suitnhlt* harriers W'htrt high¬ 
way IS undci c'oiistructKjn word 
‘mav” IS construed .is "must ”—Fol- 
kins v Johnston, 12 P 2d 153 124 

("al App 160 

83 Conn—Albright v Mat Donald, 
183 \ 180 121 Conn 88—Dunn v 

M.sc Donald 147 A 26. 110 (^)nn 68 
Mich — Fidler \ Laf.ivottt Tp 198 
NW 262 226 Mith 635 

Ohio -Wv iiidot (V)unlv v Rouclier, 
120 N E 700, 08 Ohio St 263—Kerr 
v Rougher 16 l>hit) App 434 
VI—Moodv V Riisiol, 45 A 1038, 
71 Vt 4 73 

29 1‘ J p 690 note 28 

T^lmited liability 

.statute aullioiizing rt t overv fiom 
th( slatt of damages for failure to 
mainlciin railing or fence on t*lc valed 
road does not confer right of action 
foT dtirnage sufft red on slate higli- 
wavs Dunn v MacDonald, 147 A 
26, 110 Conn 68 

Statute not applicable where ditch 
or watercourse 

A statutory provision that, where a 
highway is reduced to a width of le.ss 
than fifty feet, it shall In the dutv oJ 
the tommibsioiu rs to lav out a high¬ 
way to the width ol fifty feet or to 
erect and nnaintairi in good ord(*T a 
substantial railing or fence does not 
apply to a highway in which a ditcli 
or otlK'T artitUi.il watei course cv- 
ists—Fidlei v Eafavette Tp , 198 N 
VV 2ti2. 226 Mit h 635 
“Wash bank” 

Under a .statute requiring guard 
I ails at perpendicular wmkIi banks 
more than eight feet high, in imme¬ 
diate connection with or adjacent to 
a public highway in an unprotected 
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condition, the words "wash bank," 
mean a hank composed of such sub¬ 
stance* that It is liable to be washed 
aw'av bv the action of th»‘ water 
thereon so as to become unsafe to 
tinveUjs on such highway, and such 
guaid rails are not required unless 
the bank of such a nature has a por- 
peridic ular drop of nu>re than eight 
feet from the suif.ice of the high¬ 
way- Kerr v Rougher. 16 Ohio App 
431 

Failure to give wamlug not defect 

Claim foi dam'igcc resulting from 
failure to give warning of dangerous 
condition is not recoverable from 
Slate under statute as c lalm for dam¬ 
age's Stillered from "detect in high- 
wav "—Milhr v State, 247 NYS 
l‘i') 2n AppDiv 36J, affirming 244 
NYS 517, 137 Misc 768 

Statutory liability for negrUgence 
in not keeping a road in proper re¬ 
pair does not apply to negligence in 
blockading a road so ns to exclude 
the public from its use or in failing 
to w-arn that the road is impassable 
—Shclev V Swing, 29 N E 2d 364, 65 
Ohio App 109 

84 Md -Roth v RaltJmoie CountV 
Highway t\)mrnn , 80 A 10,11, 115 
Md 469 

NY —Counlrvman v State, 297 N 
YS 77J 251 Api) l>i\ 509 affiimc‘d 

13 NE2d 782, 277 NY 586—Don- 
nell\ \ State, 228 NYS ,579, 1.11 
Misc 9119 

Pa -Frve V Wash me, ton Tj), 139 A 
871 291 Pa 240—Wonsol v Tow’ti 
ship of Noith Versailles, 7 A 2d 
590 1*>6 P.i Super 4 85 
SC—Fanil v St.ste Highw.nv Dc*- 
p.irtment, 165 SE 785, 787 167 S 
C 81 

Wash—Tolianson v King County, 
109 I»2d 307, 7 Wash 2d 111—Tv hr 
V Pic ret County, 62 P 2d 32, 188 
AV.ssh 229 

“Xiiability does not arise from any 
failure of a general duty to light the 
liighways, but tiorri a failure to exei- 
( ise reasonable care to guard the* 
li.iveling public against pornc spc*c lal 
(ondiUon of which the municipality 
h.id sufficient notice which an oidi- 
iianly prudent person might reason¬ 
ably anticipate would endanger trav¬ 
elers on the highway while in the 
xerc Jse of reasonable c.ire ' -Mavoi 
and Cit> Ccjuncil of Baltimore v 
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the accident must, m order to be actionable, have 
been such th.it the presence of the guard or signal 
would have prevented its occurrence There is 
no duty to fence a road or to provide barriers mere¬ 
ly to prevent travelers from straying off the high¬ 
way The necessity of a barrier depends on the 
circumstances of the particular case,^"^ and in de- 
tennining such necessity the proximity of the dan¬ 
ger with reference to the highway as travcled,*^^ 
the width and general character of the road,^^ the 
location of the road, whether in a thinly settled or 


a well populated portion of the state,^® the amount 
and character of travel,and the presence of other 
objects serving as guards®- may be considered, as 
may be the presence of some object or agent liable 
to frighten a horse Where the condition of a 
highway is such as in itself to give notice that the 
way is not open to public travel, it is not necessary 
to place barriers there 

Ordinary care is the measure of duty required 
in guarding, or warning of, dangerous places 
it is not necessary to guard against rare and un- 


Thompson, 189 A 822. 825. 171 Md ‘ 
4b0. citing Corpus Juris. 

85 NY —Stacy v inielpH, 47 Hun 
54 

29 C J p 690 note 22 
inoximate cause! Kcntiallv see infra 
264 

86 . N IT —Clark v Town of Hamp¬ 
ton 145 A 265, 83 NH 524, 61 A 
LU 1171 

SC—Fann v State Highway Depart¬ 
ment, 165 SH 785. 787 167 SC 84 
Tenn—(^ily of Knoxville v Ilaker, 
150 S W 2d 224, 25 TtnnApp 36 
29 C J p 689 note 14 

87. C^onn—Albri^tU v MneDonald, 
183 A 389, 121 Conn 88 

NY—Huston v Chtnarj;o Countv 1 
N \ S 2d 252. 253 App Dlv 56 .af¬ 
firmed 16 N b: 2d .301, 278 NY 64 6 
SC—Fann v Statt Depait- 

ment. 165 HIO 785. 787, 167 SC 84 
29 CJ l> 689 not( 15 
Hach case Judfred by Itself 

Tn d(‘iermjnin« dutv <»f (ountv with 
respet t to warnings or barneis nlonf; 
county biKiivvav, each c.ise must he 
Jud«:id hv lts« If and in li^ht of 
prevailintr conditions, rather th m on 
basis of conditions which ohlainc*cl 
W'hcn previous decisions wcue rii.ide 
— Huston V Che nan^;o C'ouiitv, 1 N Y 
S 2d 252, 25.3 App Div 56, afilrmed 16 
N F 2d 301. 278 N Y 640 
Between higrbway and sidewalk 

AVherc line of demarcation hetvvecui 
hiKliwav and sidewalk erected bv in¬ 
dividuals lor piivatc purF>os(>s was 
cU.irlv dt lined h> dittercnt tlc'valic)n 
the side walk he mg some five or six 
inches hiKhe‘i than load wav, and it 
could not he said that hicak in the* 
outer i'dKt ot sidewalk created a 
dariKirous condition fm vihuhs oi 
travelc'rs upon thc' hishwav, state- 
WHS under no ohliKalion to erect hai- 
ricu between outeu edpc of hiphwwiv 
propcT and the sidewalk —Marino v 
State 15 N Y S 2d 640. 257 App Div 
7.54 re\e'rsinpr 10 N \ S 2d 295, 170 
Mlsc 341 

Duty to guard against traveler's 
ffoiug over unrailed ena.banlcnieut in- 

clueUs exeicise of leasonahle fore-- 
sight repardinp probable causes for 
such fall -C’l.irk \ Town of Hamp¬ 
ton, 145 A 26.5, 83 NH 524, 61 A L. R 
1171 


Where the road passes throug'h 

deep outs below original surface of 
pround there Is no dutv to fence or 
barricade such cuts so as to prevent 
persons or animals Iroin falling 
therein from abiittinp jirope rly — 
Shuptime v Herron, 180 So 620, 3 82 
Miss 315 

88. Nob—KInp v Douglas County. 
208 NW 120, 114 Neb 477 

T’a — Wensel v Township of North 
Versailles, 7 A 2d 590, 1.36 Pa 

Super 485 

SC—Fann v State Highway Depart¬ 
ment. 165 SF 785, 787, 167 SC 
84 

Tenn—City of Knoxville v Paker, 
150 S W 2d 224, 25 Tenn App .36 
29 (’'.J p 689 note 16 

The proper test for detc'rmining 
the necessity for a barrier or liabil¬ 
ity for injuiv, IS whether the w^av 
would he‘ dangeious to a traveler so 
using it, rather than the distance 
from It of the dangerous object or 
place—City of Knoxville v Pakei, 
supi 1 

Proximity of precipice 

H a puhlif road through a town¬ 
ship IS so d<ingere>us h\ reasc>n of its 
j)To\imitv to a precipice that com¬ 
mon prudence reeiuires extin precau¬ 
tion in older to seeuie safety to 
tiavelcrs, township is hound to usi 
such precaution .ind omission to do 
so IS negligence —Wensel v Town¬ 
ship of North Vers.iillc‘s 7 A 2d 590, 
1 hi Pa Super 485 

89. Muh—Vose \ Richland Tp , 217 
N W 784, 242 Mich 46 

29 C J p 689 note 17 

New concrete highway, curving 
from old road at l*‘ss than hall right 
uiiglo does not prc'scnt inherently 
dangerous situation r<'e]uiiing bar¬ 
riers—J )onnell\ V State, 228 NYS 
579, 131 Mise 909 

90. SD -Wvant v Faith Tp in 
Me .'idt Countv, 207 NW 87, 89 4 9 
SD 220 

“Zu thinly settled portions of the 
state the revenues may not permit 
the furnishing of guard rails and 
other safeguards found upon highly 
improved roads To hold that town¬ 
ships cannot maintain ro.ads In the 
hilly and thinly settled portions of 
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the state without protecting ordinary 
hillside declivities by guard r.iils iri 
many cases woulel he ocjuivalent to 
saving that no township roads can 
he maintained in such localitie-s’’— 
Wvant V Faith Tp in Meade County, 
supra 

91. N H ~ Seeton v Dunbarton, 56 
A 197, 72 N H 269 

Vt—Mavnard v WesUitld, 90 A 504, 
87 Vt 532 

92. NY— Monk v Ne-vv Htree ht, 11 
NF 268, 1 04 NY 552—Huhhell v 
Yonkers 10 N F 858, 104 N.Y 434 
58 Am R 522 

93 ]^a—h*l\ mouth Tp v CJ raver 17 
A 219, 125 Pa 24, 13 Am S R 867 

29 C.T p 690 note 20 

94 Mass Compton v Revere, 60 N 
F 931, 179 Mssv. 41 5 

Tex—C^ilv of 15t lumont V Kant C’lv 
App, S W 2d 231, 240, citing 
Corpus Juris. 

95. Ci>lo—l^f'wis V Da Nier, 270 I’ 
656, 81 (^olo 576 

low.I—We-irs \ lories County, 45 N 
W 88 5, 80 low.a 55] 

Md—Mavor and (hlv Council evf 
Ikaltirnon \ Thornf)*-c)n, 189 A 822 
828, 171 Md 4<>0, citing Corpus 

Juris 

Nel)—Miller v Abel CVmst Co, 100 
NW lo:), 140 N( I) 482—Sirnonse n 

V nTioiin, 2 51 NW 628 120 N. 1) 

684, 81 A 1-1 li 1000—King v Doug 
las County, 206 N W 120, 111 Neb 
477 

NIT--Ahern v Concord, 132 A 570, 
82 N II 246 

NY—tViiinl 1 vtnan v State, 288 N 

Y S 612 1.59 Misc 846 

Pa—Camp v Allcghony County, 106 
A 314. 263 Pa 276 
“Cases dc'aling with the eiufstion 
do not permit the formulation of anv 
general rule* applicable lo all eases 
as lo the duty of a municipalitv oi 
other agency In control of public 
highwavs to protect travelers there¬ 
on from danger incident to obstiuc- 
tion within the lines of the highway 
except that where tiie obstruction is 
of such a characlt'r as to seiiously 
imperil the safety of travelers on the 
highway, there is u dutv upon the 
municipality or othe*r ugenev to exer¬ 
cise ivusonahlc care to warn h> ade- 
, quate means the traveling public 
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foreseen accidents.^® A lack of railing' commonly 
gives no right of action to the owner of a horse 
running away or beyond the control of the dnver®^ 
unless the statute providing for railings clearly 
contemplates protection even against the fright of 
horses, ^nd it has been held that the action of an 
ordinarily safe and tractable horse, suddenly be¬ 
coming frightened, in backing over an unguarded 
precipice is not always to be regarded as one of 
those extraordinary occurrences against which the 
public authorities cannot reasonably be expected to 
guard 

Duty and habihty of individuals The duty of 
guarding against, or warning of, danger from a 


defect or obstruction, and liability for a failure to 
do so, are also on an individual who has caused a 
defect or placed an obstruction on the highway ^ 
A highway contractor who negligently fails to 
guard, or maintain proper barriers, lights, or other 
warning signals, at unsafe places near the work of 
construction or repair of a highway may be held 
liable for injuries resulting therefrom,2 even though 
he acted without negligence in creating the danger¬ 
ous situation,'^ and this liability exists legardless 
of the requirements of his contract with the high¬ 
way authorities,^ and irrespective of any liability 
on the part of the governmental body employing 
the conti actor ^ Under some statutes, however, the 
contractor is not so liable unless he has been di- 


whilo usinR Iho hig-hwav iindoi lea- 
sonnt)lv forospofiblc <onditions”— 
Mavor and C’lty CoiinciJ of flaltimoTo 
V Thompson. IS') A 822, 828, 171 Md 
460 

Pemuttliipr undergrowth to obscure 
“curve" sign is not ac tionahh* nenli- 
gem c wh«‘T(> such n ait nation ih com¬ 
mon to most of the higtiways in ttu‘ 
state -Tvkr \ T’kucc Count>, 62 I* 
2d 32 1S« Wash 22‘) 

96. N Y —Hut)beII v VonKrrs 10 N 
K sns 104 NY 434. 58 Am K 622 

2 n C J p (UIO not( 24 

97. (Ia--CorI(^ v Cobb f\)unt> 9J 
SE in 15. 21 CifiApp 21‘) 

2‘) (' ) p 690 not<' 241/j 
JToMmalc* cans* of innii\ sec infra 
8? 204 

98 Conn —Tipton v Windham, 53 A 

5()0 75 runn 288, ')6 Am H 197 — 

Ward V North IIa\(n 4 3 Conn 
MS 

99. NY—Wallace v New Albion, 
1(15 NYS 524, 121 App Dry 66, 

atfirmcd 84 NE 1J22, 192 N Y 544 
29 CJ p (.90 note 27 

1. Ala—Thomas y Saulsbury Co, 
J02 So 115, 212 Ala 245 

N< 1)—Sirnonsi-n y Thorin, 2.34 N W 
628. J20 Nob 681. 81 AER 1000 
T’a—C t( iRcr v Dowdy, 170 A 4 20, 111 
J’a Supc'F 4 85 

Railroad tompan\'s duty to ftnoe 
and maintain cattle guards in con 
IKS lion with highway arc the C J S 
title Railroads § 57.3, also 52 C J p 
4t not< 56-p 46 note 90 

2 . US — C ('’ Moore C’'onsl Co v 
Ilavis, CCA Miss, 119 F 2d 7 42, 
certiorari denied Hayes v C C 
Moore Const Co 62 S tT 82, .314 
II S 642, 86 L Ed 515 

Cal—Rri ithaupt v Jahn Rressl 
Const (\), 47 I^2d 339. 8 Cal App 
2d 181—Folkins v Jehnston, 12 P 
2d 153, 124 Cal App 169—Alameda 
County V Tieslau, 186 P 398, 44 
Cal App .432 

Ga—Day IS v Smiley, 126 SE 904, 
33 GaApp 608 


Mo—Howard v Knutson, 77 S \\'2d 
158 229 Mo App 265 
NC—F^urlough v Nash County 
Highw.iy (Commission 142 SE LMO, 
195 NC 365 rehearing dimied 141 
SE 693, 196 NC 160—Evans v 
Shea Uros Const Co, 148 SE 411, 
194 N C .41 

Term - -Fine hern y Oman, 72 S W 2d 

56 4, 18 Tcmn App 4 0 

Tex—Buchanan v Rose, 159 S W 2d 
109 118 Te\ 390 affirming Rose v 
Buchanan, Civ App 140 S "W 2cl 
203—Eubanks v Schwalbi, Civ 
App 55 S W 2d 906, modified on 
other groundh U S Fuhlitv A 
Guaranty Co v Eutranks, 87 S W 2d 
218 126 Tex 4 05—Overstreet v 

McClelland Civ App 14 S W 2d 
990 error dismissed 
Utah - M< U.alf v Melhui, 192 P 676, 

57 Utah 41 

29 C J p 678 note 38 

Both coutractoi and supervlBing 
engineer owe duty to public to w.irn 
lra\«lers of existing hazard during 
I onstruction of lnghwa\—Folkins v 
fohnston, 12 P 2d 153, 124 Cal App 
169 

Failure to mark or give warning of 
detours 

Mo—lJo^^ard v Knutson, 77 S W 2d 
158, 229 Mo Apt) 267 
NC—Hughes V Rotiert C Eassilcr 
tV Co, 137 SE 806, 193 NC 651 

Highway closed 

Boad contr ac tor miisl excnisc "due 
care” to warn Iravtling public that 
highway is c'losed—Dew is v Da 
Nier, 270 P 656 84 Colo 376 
Railroad crossing signs 

Failure of highway contiactor to 
creel warning signs on new highway 
at railroad crossing was not lugli- 
g^enee so fai as it affected tram con¬ 
ductor killed in collision between 
t)icking tram and automobile at such 
crossing—Hilton v Southern Ry 
Co, 7 SE2d 161, 192 SC 476 
Warning to use new way 

A contractor making a cut across 
highway or across well-defined and 
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genc'rally used roadway, whether 
public or private, or even across 
pathway so commonly used and so 
well dc'fined ns to amount to a road¬ 
way must displav lights or erect 
barriers or must make safe entranee 
fiorn intcrscMted road at point of In¬ 
tel see lion or so n» ar thcieto or In 
such rnannei as that those who form¬ 
erly used intersected roadway or any 
other traycler will rcMdily see that 
he IS to use the new wav —Shiiptrme 
y Heiron. 18(i So 620, 182 Aflss 115 
Bight to place barricade at certain 
point 

A road contrai tor cngiiged in con¬ 
structing a road had right to place 
an fflectivi' b.rrncade at the point 
when the usable' riortion of the* road 
ended and the unusable portion be¬ 
gan— (iTcives V Hamilton, 184 So 56, 
184 Miss 2 19 

In Hew Hampshiie it h.is been held 
th.'il a lontr.ietor e'ligagid in im- 
I)M)ving and iti onstrue ting a high- 
wa\ under a eontr.iet w itli the state 
.ind a town is not liable either by 
the common 1 iw oi unch r a statute 
making anv jicison ]ia])lc toi injuries 
e aused by cli'fiets or obstriK tions 
due to his tartJessiuss or ntj.ligetRi, 
for a failiin te> frc(t a lailing at a 
eul\frt, although he* has W'ldfned the 
woiked T.ait ot the* highw\'r\ at that 
point, since the dutv of ket jung the 
highwav in suitable repair is on the 
town OI highw^ry district, and the 
coiitraetor performs his duties as far 
as trnvelcrs are concerned by exer¬ 
cising rc'.isonal)lf care and prudence 
in pe riorming his work so as not to 
injure travelers In the exorcise of 
due care—Burioughs v Dane (_’’onstr 
Corp, 88 A 1001 77 Nil 121 

3 Tt \ —Buchanan v Rose 159 S 
AV 2d 109, 138 Tex 390. aflirming 
Rose V J?uchanan, Oiv App, 140 S 
W 2d 203 

4 Utah—Hansen v Clvdc, 56 J’2<l 
1366, 89 Utah 41, 104 ADR 943 

5. Ga—Davis v Smiley, 126 SE 
904, 33 GaApp 608 
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rected to install such barriers or lights.® The duty 
to maintain such guards and warnings, and the con¬ 
sequent liability for a failure to do so, do not at¬ 
tach to the contractor after he has finished his work 
and it has been accepted by the municipality,'^ or, 
as has been held, after satisfactory completion of 
the work, but before formal acceptance ^ Where 
the situation is such that the highway should be 
closed, if the contractor permits it to remain open 
for traffic he is not excused from liability for neg¬ 
ligence by the fact that he has placed warning 
signs along the highway A possessor of land over 
which a public highway passes is not liable for his 
failure to warn travelers of a dangerous condition, 
not created by him, but known to him and not like¬ 
ly to be discovered by such travelers 

Sufficiency of barrier, guard, or signal The bar¬ 
riers, lailiiigs, guards, or signals should he suflicient 
reasonably to warn and protect travelers on the 
highway, in the exercise of reasonable care.^i 
when so required by statute should he of a partic¬ 
ular kind or character,''“ or should he such as .ire 
specified by the state higliway department as stand- 
areP*' Where the jiower of pro\iding piecaution¬ 


ary devices is in the highway commissioner, wheth¬ 
er such a device is necessary and of the type best 
suited for the particular purpose rests with such 
commissioner,^^ and where an excavation is con¬ 
structed through the commissioners for the use of 
an abutting owner, such owner is under no duty to 
take precautionary measures for the safety of the 
traveling public,^'’ and he has no right to construct 
or maintain such signal devices without official 
supervision or apjiroval,^® and is under no obliga¬ 
tion to initiate proceedings for the construction of 
such devices 

A barrier or guard railing should be so construct¬ 
ed that it ma> be readily seen at a safe distance by 
ordinary observation,^* if a wire rope or cable is 
used, other signals or warnings should he provided 
to make known its presence^'' It should be such a 
harrier or railing as an ordinary man would main¬ 
tain to make the toad reasonably safe for the rea¬ 
sonable use of the traveling public under the cir¬ 
cumstances,^'^' hut It need not be heavy enough to 
stop fii^htened animals-^ or to withstand a team 
and wagon coming in violent contact with it,-2 al¬ 
though a municipality has been held liable where 


a. Ind—Mationoy v Shaip, 156 NR 
566, 86 Ind App ISO 

7 . TCX--T J Mansfifld Const Co 

V CrorsUno, Com App , 288 SW 

1067, n verging, (^iv App , 278 SW 
485 and reheaiing denied, Corn 
App. 292 SW 187 

8 . Minn—Konffstorf v Winston 
Hros Co, 208 NW 095, 167 Minn 
290 

9. La—Stafford v Nelson Bros, 130 
So 234, 15 La App 51, followed in 
Hyde v Nelson Bros 130 So 237, 
15 l.a App 00 

lOi Cal -Caliano v Pat illc Gas A* 
Klfctnt Co, 67 I’2d 388, 20 Cal 
App 2d 534 

11. Conn —Albritjht v MacDonald, 
183 A 389, 121 Conn 88—Horton v 
Mat Donald, 135 A 4 4 2, 105 Ct)nn 
356 

N H - Kclsea v Town of Stratford, 
118 A 9. 80 N H 148 
N Y —Countryman v State, 297 N 

Y S 771, 251 AppDiv 509, atflrnied 
13 NE2d 782, 277 NY 586 

SC—Cooper v South Carolina High¬ 
way J-)e'partment, 190 S E 499, 183 
SC 155 

Wash—Tyler v T'lcrce County, 62 P 
2d 32. 188 Wash 229 
29 C J p (i90 note 29 
Warning slgUAls held insnlUoleiit 

(1) "Slow” Hign three quarters of 
a mile aw^av from dangerous condi¬ 
tion—fjoldfarl) V State, 33 N Y S 2d 
656, 178 Misc 180 afTlrmed 37 N Y S 
2d 246, 264 AppDiv 97b 

(2) The posting of sign^ on a road 


wdiK h is being repaired, stating th.it 
It IS < losed for travel, whert th(*re 
are no barriers .and the signs are 
nt)t such as would warn an ordinarily 
prudent traveler, and to the knowl- 
edg(‘ of the county authorities, the 
load is being used by the publie - 
Biub.iker v Iowa Countv 183 NW 
090, 174 Wis 574, 18 ALR 303 
Siitlicienev as question for jui> see 
infra ^ 281 

That an opening* had been left In 
baxrrler across public highwav warn¬ 
ing o( an excavation thereon, and 
which could be seen permitting pas¬ 
sage through one sid< of barrier 
< oulcl not be construed as an invit.i- 
tion to general public to tiavel on 
hlghwa^ in fate of positive and ab¬ 
solute warning convex cd b> bariiei 
itaelt with red l.intein and sign 
Iheieon—Shawano County v P'roem- 
ming Bros, 202 NW 186, 186 VN'is 
491 

12. In New Jersey, under TrafTlc Ai't 

^ 42 Comp St Suppl § 379-715 R 

(1242), an obstruction on a highway 
may be marked either b\ alternate 
lines or by e hecker-board squares, 
and tins applies also to lawful ob- 
stru'lions—Hill Const Co v C« n- 
tral It Co of New Jersev, supra 

13. Nil—(^ozzi \ Ilooksett, 3 53 A 
317, 84 N H 530, affirmed 155 A 
41. 84 NH 530 

14. Minn- Otten v Big Lake Ice 
Co, 270 NW 133, 198 Minn 356 

16. Minn —Otten v Big Lake Ice 
Co, supia 


16. Minn —Otten v Big Lake Ice 
Co , supra 

17. Minn - Otten v Big Lake Ice 
Co supra 

18. Ala—Thomas v Sai*Isbur> A 
Co, 102 So 115, 212 Ala 215 

Miss—rji.aves v Hamilton, 184 So 
56, 184 Miss 239 

19 Ala—Cartiu v Franklin, 173 So 
801, 2U Ala 110 

Ttnn—W'estmoreland Heights v 
MaUin 13 Term App 142 

20 Conn—Dunn v MacDonald 147 
A 20, 110 Conn 68 

NH—Kelse a v Town of Stratford, 
118 A 9. 80 N 11 148 
A barrier has been held Insnl&olent 
whi( h consists ol two rails tw'o itk li¬ 
es thick, nailed to posts six to eight 
niches in diameter on elevated high¬ 
way above adjoining land -Dunn v 
MacDonald, 147 A 26, 110 Conn 08 
If a partlcnlar type of barricade 
is found to be ineffective, anoth< r 
ma> be adopted—Graves v Hamil¬ 
ton, 184 So 50, 184 Miss 239 

A railing or fence which is ade¬ 
quate merely to serve as a warning 
or guide is not suffleient to satisfv 
a statute requiring sufRiient railing 
or fence on elevated road to maki 
the road reasonably safe—I^unn v 
MacDonald, 147 A 26, 310 Conn 68 

21. Mass—Adams! v Natick, 13 Al¬ 
len 429 

22. Wash —Tvler v Pier< e County, 
62 r2d 32. 188 Wa^h 229. 
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control of a horse was only momentarily lost, and 
the accident would not have occurred had the bar¬ 
rier been of sufficient height ^3 It js not required 
that barricades should be placed around or in front 
of obstructions or other like situations of danger 
within the space included between other nearby bar¬ 
ricades which are sufficient of themselves as a 
warning of danger 24 if a contractor maintains 
warning signals and barricades at the termini of a 
highway under construction, and the condition of 
the highway itself shows that it is uncompleted, he 
need not place signals or ffares at intermediate plac¬ 
es on the highway ,25 neither is he required to keep 
lights during the daytime on all piles of road ma¬ 
terial needed during the construchon25 or to con¬ 
struct effective barricades around such materials 27 
The improvement of a portion of a highway is not 
notice or a warning to the public that tht unim¬ 
proved portion, if fit for travel, cannot be used for 
that purpose 23 

Removal of barrier, qmrd\, o) danqct uqnals 
The municipality is not liable for injuries resulting 
from the removal of the barriers, guards or danger 
signals without its knowledge oi consenl2'> unless it 

23 M.iss--TTinf'klcv v Somerset 11 
NE 166, 1-15 Mass ?26 

24. Miss —(lordon v Illinois Cnit 
n Cu 1 Solid 772, l‘)0 Miss 78S 

Kale appUcaMe to pedestrian 
jVims - (loidori v Illinois Cent K 
Co , supra 

No special duty is owlngr to per¬ 
sons who find their way around bar¬ 
ricades and list hiffhwnv with knowl- 
fdK«> that It IS lawfully withdrawn 
from public usf, to safi'Knaid lliem 
from Injuries due to conditions at- 
tcndiriK consliuction woik and in- 
juiu‘s duet 11V resulting tiorn such 
usL ail ih.'jiKcable undci same piin- 
<iplts of law applicable to Irespass- 
4 ‘is —C\ultr V Franklin, 17u So S61, 

211 Ala 116 

25. Nib—Miller v Abel Const Co, 

200 N W 405, 140 Neb 4.S2 

26 Miss —Myers v Sanders 191 So 
200, 189 Miss 198 

27. Miss—Myers v Sanders, supia 

28. Ohio —Stuart v Hoard of (\)nrrs 
of Cuvaho«:a County, 165 N E 53, 

30 Ohio App 283 

29 Mass — Doherty v Waltham, 4 
Ciav 500 

2') CJ p 600 note 33 

30. Mass—Doherty v Waltham, su¬ 
pra 

31. Wash—Lvle v Fiorito, 60 P 2d 
709, 187 Wash 537 

County had duty to replace warn- 
Ingr stop sigiiB which had been 

removed by paving conli actor at 


has reasonable notice of such removal^® and fails 
to replace them,31 or has ground for anticipating 
the removal and fails to take action accordingly.^^ 

Traffic signals. Where by statute the direction, 
maintenance, and control of traffic control signals 
and lights on state highways arc placed under the 
supervision of the state, through its traffic com¬ 
mission, and the state has waived its immunity fiom 
liability therefor, it is liable for the negligence of 
Its officers and cmiiloyccs charged with the duty of 
maintaining such signals or lights,23 and it is not 
excused from liability for a negligent failure to 
maintain a y)roper signal device by the fact that the 
one in operation was proyicr and conformed to ap¬ 
proved standards when erected ,24 nor docs the fact 
that the legislature has failed to appropriate mon¬ 
eys for the leconstruction of a traffic signal system 
exonerate the state from liability for maintaining a 
dangerous signal device and failing to warn trav¬ 
elers thereof, where other similar signals have been 
removed without such aiipropriat ion 25 Under a 
statute giving a town, through its town hoard, pow¬ 
er to erect and maintain traffic control signals on 
the town roads,25 the town superintendent of high- 

oiluT giounds 41 N y S 2d 256, 265 
AppDiv CR2 

Reliance on patrolmen not perform¬ 
ance of duty 

Will n the stale Dafflo commission 
had the dut\ ot inaiPtnininK traffic 
si^nil lights on a stale hiKhwav in 
a town, the commission did not meet 
Its duty m sui ii regard bv reiving on 
polict palTolmiM of the to\\M--FoIey 
\ State, supia 

34 N y - Wenzel v State, 36 N Y S 
2d 913 178 Misc 9J2 

Traffic Btauchion 

Th(* fact ibat a traffii stanchion 
as originallv elected was proper and 
conformed to standards approved for 
traffii conir 1)1 dt vn es will not exon- 
irato the slate Ironi conseijuences of 
conditions which changing circum¬ 
stances tender hazardous and, but 
lor the stall’s negligent omission, 
lould la avoided—Wenzel v Slate, 
supra 

A fixed base type traffic signal in 

c inter of highway, winch was thiee 
feet in diamitca, blended in color 
with pavement and was the only re¬ 
maining stanehion on the highway, 
all others having been leplaced by 
centrally suspended lighi panels, was 
a “nuisanci ”, and failure ol state to 
warn highway useis of Us e\istt m e 
was iiegligeni c*—Wenzel v State, su¬ 
pra. 

35. NY—Wenzel v State, supra 

36. In Now York, under Town L §5 
138-d, Hl-c, subd 1, town boards in 
iiecting and maintaining traffic sig¬ 
nal at intersection of slate and coun- 


intersei t ion with artiiial highway 
mil had nof been replaced—Lvlo \ 
J'lonto, supra 

32. Mass—Howard v Mendon, 117 
Mass 585 

33 NY—Folev v Stale, 41 NYS 
2(1 256, 265 App Div 082, level sing 
3 1 NY S 2d 63, 30 N Y S 2ii 998, 

177 Misi 441 and 10 N Y S 2d 1005, 
177 Misi 450- Dulin.ik v Slate, .10 
NTS 2d 796. 177 Misc 368 
Iiocatlon of '‘flasher” 

A signaling device known as a 
llasht 1 ” should be so locatid that 
It prornotis safety in the ordinary 
use ol the highway, but the state is 
not under a duty in loiating such 
devil I to guard against accidents not 
nasonibly to be anticipated — 
Fletcher v State, 256 N y S 756, 143 
Misc 457 

State chargeable with constructive 
notice and negligence 

Whi'ic the slate traflic commission 
had taken over control of iraffli sig¬ 
nal lights on a state highway In a 
lowri and was thereby under the 
duty of maintaining signals and a 
red light on one ol the signals had 
not operated properly for ariproM- 
maleiy twenty-one hours because a 
bulb h.ad burned out, the stall was 
ch.ngeable with 'constructive notice” 
that light yvas out of order and was 
negligent in its duty of maintename, 
and, if such neglei t resulted in in¬ 
jury to Iraveltrs on highway, tlie 
stale was bound to resi>ond to them 
in damages—Foley v Slate, 30 N 
y S 2d 998, 177 Misc 413, reversed on 
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ways may represent or affect the town with respect 
to such traffic signals only to the extent provided 
by the statute.*^ 

§ 263. Notice of J>efect or Obstruction 

Liability for injuriei cauaed by a dafect or obitructlon 
In a highway generally exists only where the municipality, 
officer, OP person responsible for or causing the defect 
or obstruction had actual or constructive notice thereof. 
Notice to an authorized officer or agent is generally suf¬ 
ficient. 

A municipality,38 or highway officers having 
charge of the maintenance of the highway,33 or a 
person causing defects or obstructions in the high¬ 
way^® are as a rule liable for injuries caused there¬ 
by to travelers only where they have actual or 
constructive notice of the defect or obstruction 
Where, however, the defect was caused by the di¬ 
rect act of the municipality or its authorized agent, 
the municipality is liable irrespective of notice, 
and the fact that notice as a condition precedent to 
liability IS expressly provided for by statute is im¬ 
material Where the municipality could not have 
prevented the dcadent i£ notified, notice is not cs- 
scntial Another exception to the requirement of 


notice may cxi^ in the case of statutes imposing In 
terms absolute liat>ility for injuries from defects in 
highways,*^ and under such statutes the fact that 
the defect was latent is immaterial.^® 

The notice necessary is of the condition of things 
which constitutes a defect, and it is immaterial that 
the municipal authorities do not consider it a de- 
fect.4® Xhe notice also should be of the particular 
defect which caused the accident,and not merely 
of conditions naturally productive of such defect 
and subsequently in fact producing it,and should 
be notice not only that the defect existed but that it 
might become dangerous,^3 and that the object com¬ 
plained of is unnecessarily in the highway ,^3 but 
the fact that the authorities have no reason to ex¬ 
pect that the stoppage of water in a highway will 
render the road unsafe will not relieve them from 
liability for failure to exercise diligence after the 
defect has developed The notice need not be 
in writing 

Implied or constructive notice Unless actual no¬ 
tice IS required b> statute,^3 constructive or imiilied 
notice IS sufficients'! as where the defect was no- 


ly hiRbwavs acted under statute au -1 
thorizinp towns to enact ordinances 
and regulations relating to peace and 
good order genera 11 y. as well as un¬ 
der statute authorizing installation 
and maintenance of traffic standards 
—t'Icveland v Town of Lancaster, 
267 NTS 67'?. 2*10 App T)iv 26,?, 

affirmed I'U N E 568, 261 KY 568 

37. N Y —Cleveland v Tow n of Lan- 
<ast(r, supra 

XTefirligrence of town, superintendent 

of highways in installing oi main¬ 
taining traffic signal at intcisection 
of founty and slate* hlghwa\s i.*- not 

neg1ig<*nce of towns under statute 
making towns liable for d«ti*(tive 
highwaxs—Cleveland v Town of 
Lancaster, supra 

Town not liable for neglierence ae to 
traffic signals on state hig'hway 

L Y—Clevtl’ind v Town of Lan- 
caslM, supia 

38. Mass—Ta>lor v Town of Ster¬ 
ling, 145 ]SI L 40, 250 Mass 12.? 

1*^—Otto Tp v Wolf. 10(> J*u 608— 
Mickey V Ceotges Tp , 96 P.i Supei 
4 ?7 

Va—T\lci V City of Richmond, 101 
.S L (,25. 62(», 168 Va 208, citing 
Corpus Juris 
29 C J p 1)90 note 

Notice of claim fui injury see infra 
275 

39. Conn—I’apc v Cox, 28 A 2d 10. 
129 Conn 256 

Ohio—Starling v Roard of Com’rs 
of I'ortagc' County, 4 N E 2d 921, 53 
Ohio App 293 

SC—Inabinett v Slate Highway 


Department, 12 S E 2d 848, 196 SC 
117 

40, Pa—Truschine v Fnvelte Mfg 
Co, 63 Pa Super 124 

S (’’—Smith V Gilreath, 48 SE 262, 
69 SC 353 

41. ITS—Snohomish County \ 
flreat Northern Uv (""o . CCA 
Wash, 130 F2d 996 

Cal — Ohran v Yolo Coiintv 104 P 2d 
700 40 Cal App 2d 298 
Va—Tyler v City of Richmond, 191 
S 10 625, 020. 168 Va 308, citing 

Corpus Juris. 

29 C J p 691 note 39 
Where the condition is caused by 
the doing of work on the rosid, thi 
question of notice* of delects is im¬ 
material — Mickey*^ v, Georges Tp , 96 
I'a Super 437 

42 Me—Jlolims v Pans, 75 Me 
559 

43. N H —Charnlieilain v lOrifield, 43 
N H 356 

44. AV Va—Warlh v Jackfcon Coun¬ 
ty ("t, 76 SL 420, 71 W A'a 184 

29 C J p 691 note 43 

45. AV A^a --P.urke v .Ja(ks>on Coun¬ 
ty Ct, 73 SE 304, 70 AV Va 171 

46. Kan —Cunningham v CJa\ Tp , 
76 I’ 907, 69 Kan 373 

Mass—lliiicklt'v v SornerHCt, 14 N E 
166, 145 Muss 236 

47. Conn—Pape v Cox. 28 A 2d 10, 
129 Conm 250 

Kan-”Ita( irorn v Ogallah Tp in 
Trego County. 88 P 2d 1026, 149 
I Kan 553 
j 29 CJ p 691 note 47. 
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48. Conn—Pa]>e V (''ov, 28 A 2d 10, 
129 Conn 377 

49. Kan—Cunningham v Clay Tp , 
76 1* 907, 69 Kan 37.3 

50 Me—RaitletL v Jxittery, 68 Me 
'58 

51. Vt---Rrf>wn v Swanton .?7 A 
280, 69 Vt 53 

52. Kan—McGuire v Ro,ird of 

(\)m rs of J'Jllis fV)unt\, 299 T’ 945 
133 Kan 235—Ei le Tp v Rc'amer, 
79 P 1070, 71 Kcin 182 

53. Me—Hinky v Jiowdoiiiham. 34 
A 72 88 Mt 292 

29 T p 691 note 52 

“Actual notice.” in this connection 
means aomc-tlilng more th.in an op- 
Iiortiinitv to acfiuire notice* hy the 
(>X(*r(is(Li of due* t.iic and diligence — 
Jlurley v liowdoinharn, ftupr.i 

Prior to statute in Maine* know'l- 
edgf of individual inhabitants ot a 
town of a defec t in a highway was 
hold notice to the* town—Ham v 
AVales, 58 Me 222—29 C .1 p 69,1 note 
73 

54. Cnl ' Ohran v Yolo C'ounty, 101 
J*2(i 700 4(> Cal App 2d 29S 

N y - Foky V State, ?0 N A" S 2d 998, 
177 Mi'cf 44 1, reversed on other 
grounds 41 N Y S 2d 256, 265 App 
Div 682 

SI)—Clementson v Union County, 
256 NW 794, 63 S J> 104 
AA^'is—JJrubaker \ Jowa County, 18? 

NW 690, 174 AVis 574, IS A J.. R 
I 303 

I 29 CJ p 691 note 53. 
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tonous or had existed for such a pcfifl^d that, the 
authorities, by the exercise of ordinary care, couTd 
have discovered and remedied it,although under 
some statutes it has been held that, while notice 
need not be in any particular form, the authorities 
must have actual knowledge or notice as distin¬ 
guished from notice implied from the long continu¬ 
ance or notoriety of the defect,and that such ac¬ 
tual knowledge or notice must be acquired at least 
a designated period of time prior to the damage sus¬ 
tained 

In determining whether notice should be implied, 
the character of the highway as to frequency of 
the nature of the defect as being plainly vis¬ 
ible or the reverse,th^nature of construction, as 
being such that a defect may reasonably be ex- 


hiijpifcpcdra taken into coi^ 

sideration, an4» if ^hc defect is latent notice of its 
existence w ill no t^ in the absence of special cir¬ 
cumstances, bejn ^utej .®^ Notice that the highway 
at a particular point is generally defective will af¬ 
fect the municipality with notice of particular de¬ 
fects at that point.®^ So notice of a defect is suf¬ 
ficient to charge the municipality with notice of a 
particular danger arising therefrom 

Notice to officers or agents. The notice need not 
be to the state or municipality in its corporate ca- 
pacity,®^ but may be to any officer or employee in 
charge of or having some duties with respect to the 
removal of defects or obstructions The miinici- 
])ality is charged with notice if knowledge of the 




Work ordered by county authorities 

as part of the pernianent 
ronsti u<*tion of a atat<* trunk hl^h- 
wav a culvert and grading were or¬ 
dered bv the county authorities, and 
the woik was porfurmed under the 
supei vi«^ion of the slate authorities, 
the eountv had notice of a defect due 
to the making of the repairs, so ai, to 
]>c liable for an injury—Diuhaker 
V Iowa Countv, supra 

55. Conn—1‘ape v Cox, 28 A 2d 10. 
12M Conn 256 —Shirlock v Mac¬ 
Donald, 186 A 5()2, 121 Conn 611 
Md—Howard Countv Com'rs v I-«eaf, 
8 A 2(1 756, 177 Md 82 
Mass—Taylor v Town of Sterling, 
14 5 N D 40. 250 Mass 12‘j 
N Y —Coldfarh v Slate, 23 N Y S 2d 
656 178 Mis( 180. affirmed 37 N 

Y S 2d 246 204 App Du 970 

Ohio--vSiarling v Hoard of Com'rs 
of Portage C<^unt\, 4 N E 2d 921, 53 
Ohio App 293 

Pa—Muktv V George? Tp . 90 Pa 
Supei 437 

Wis—Swieif-ul V Town of Suamieo, 
235 N W 648. 204 Wis 114 
29 CJ p 692 note 54 
Tima of existence imputing* notice 

(1) Two months—Howard County 
Com’rs V Ltat, 8 A 2d 756, 177 Md 
82 

(2) Other timeq imputing notice 
aee 29 C .1 p 692 note 54 [a] 

Time of existence not imputing* no¬ 
tice 

(1) F'jve days—Marttas v State, 
232 NVS 192, 133 Misc 326 

(2) Other times not imputing no¬ 
tice see 29 C J p 692 r*ote 64 fh] 

Xiatent defects 

Ijiability of towns for defects in 
ways is not limited to those whieh 
are open and visthlo, hut includes 
those which are beneath suiface or 
concealed, if municipality has had 
noti< e or in exercise of reasonable 
diligence could have known of their 
existence, and failed to make necea- 


saiv repairs—Tavlor v Town of 
Sterling. 145 NK 40. 250 Mass 123 
Town was bound to anticipate dan- 
ger whnh might lesuM tiom hole in 
highway whu h had (‘Xi.<t(‘d lor somt 
time and ohviously was so large as 
to be dang<‘rou& to travebis—Switr 
gul V Town of Sutirnico 235 IS \V 
548, 204 Wis 114 

56 Kan—Ha^kstiom v Ogallah Tp 
in Til go ('ountv, 88 P 2d 1026, 14 9 
Knn 551—Williams \ Kansns 

Slate Highv\.iv Commission, 8 I' 
2d 940. 134 Kan 810—M<Gulre \ 
Board of Corn'ra of Ellis Counl\, 
299 I* 94.5. 133 Kan 235—Arnold v 
Board of ('’om'rs of Coflev' Countv, 
391 p 763. 131 Kan 343 
29 C 7 p 692 note 55 

57. Kan—Kinzio v N< w Goltland 
Tp. 1U7 r2d 707 152 Kan 735— 

Tbicksirom v Ogallah Tp , In Trego 
r’ouniv, 88 T’3d 102f,, 119 Kan 

55 1—VVillltims \ Kansas Slate 
HJghwav Commission, 8 P 2d 946, 
114 Kan SlO—Arnold \ Btaird of 
Corn’is of Coffev CountV, 291 I’ 
703, 131 Knn 143—Wagner v 

Hoard of Coin'is of Edwards Coun¬ 
tv, 176 1* 140, 10*1 Kcin 719—Han 
V Ohio Tp , 02 T’ 1010. 62 Kan 315 
Showing of proper oAcer’a actual 
knowledge of specihc defects in high¬ 
way whnh caused tnjurv for winch 
dani.iges ate sought, as mut h as five 
da vs before injury *£» essential to 
liahilitv of township for injuries 
sustained bv defective bridge, cul¬ 
vert or highway on townshifi road — 
Back.strom v Ogallah Tp in Trego 
County, S8 P 2d 1026, 149 Kan 55'1 

58- Cal—Wurzhurger v Nellis, 130 
P 1052, 105 Cal 48 
Wash—Mj*ad v Chelan Countv, 191 
P 826, 112 Wash 97 
29 CJ p 692 note 56 

59. Mass-—Noyes v Gardner, 18 N j 
E 423, 147 Mass 606. 1 ERA 354 
29 CJ p 692 note 57 1 
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60 K H —Monroe v Tow*n of Deer¬ 
field, 147 A 411, 84 NIf 144 
Culvert 

Towm is bound to anticipate defect 
where culvert, although safe when 
built, Is so (onstruetecl that defect 
may r(‘'’Sonal)Jv be expected to devel¬ 
op—Monioe v Town of Deerfield, su- 

pr'i 

61. Cal —Hubell v Santa Clara 
County, 80 J’2d 102'j, 27 Cal App 
2d 377 

62. Mass—Stoddard v Winchester, 
27 N E 1014, 154 Mass 149. 26 Am 
S R 233 

29 C J p 692 note 68 

63. Mass—Nov os v Gardner 18 N 
E 4 33. 117 Mass 605. ILKA 354 

29 C T p 692 note 59 

Same condition existing previously 
as actual notice 

In nn action against a township 
for dc it h when d<‘c< dent's horse, 
frightt m‘d bv water which had over- 
tlovved the highway, jilungt d Into a 
dram piT.illi'l thcicto, if th« water 
ran over the road m previous years 
requiring rcpaiis bv the tovviKship, 
tbtn It had ai tual notice of the < au&e, 
if occasioned by a budge throat — 
Eidle r V Lifavctle Tp , 108 N W 263 
236 Mich 635 

64. VL—Brown v Swanton, 37 A 
280, 09 Vt 5 { 

29 C r p 093 note* 60 

65 Me*—I’lench v Hiunswick, 21 
Me 29, 38 Am D 250 

66. Kan —-Williams v Kansas State 
Highway Commission, 8 P 2d 946, 
131 Kan 810 

NY—Karl v State 18 N E 2d 852, 
279 NY 655. reversing 7 N Y S 2d 
131, 255 AppDiv 825, and 7 N VS 
2d 132, 256 App Dlv 825. and mo¬ 
tion grante*d 20 N E 2d 23, 280 N 
Y 574—Torre y v State. 23 NYS 
2d 370, 175 Misc 259, reversed on 
other grounds 42 N Y S 2d 607 266 
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defect IS brought home to the board of county com¬ 
missioners,®’^ the highway supervisor,®® or a high¬ 
way officer,®® or even a highway officer de facto, 
acting under color of authority However, notice 
to one commissioner of a board of commissioners of 
highw.iys,'^^ or to an individual member of a town 
council,*^2 or to a town clerk,has been held insuf¬ 
ficient ; but, under some statutes, actual knowledge 
by the chairman of the board of commissioners is 
sufficient The knowledge of a deputy appointed 
by the town superintendent without authority is not 
imputable to the superintendent, and will not ren¬ 
der the town liable 


§ 264. Proximate Cause 

Liability for an injury resulting from a defect or ob¬ 
struction in a highway exists only where such defect or 
obstruction was the proximate cause of the injury. 

To recover for an injury resulting from *i defect 
or obstruction in a highway the defect or obstruc¬ 
tion must have been the proximate cause of the in¬ 
jury '^® To recover for injuries caused by a de¬ 
fective culvert, the accident must have occui red 
while the injured jierson was passing over the cul¬ 
vert, and Its insufficiency must have directly caused 
the injuries 


AppT^iv 900—Pierce v State, 41 
N Y S 2d 602 
29 CJ p 693 note 63 

County enfirixieer 

NY—Karl v State, 18 N E 2d 8r)2, 
279 NY r.5'’i. rovcrsinp 7 N Y S 2d 
131, 255 AppDiv 825 and 7 NYS 
2d 132, 255 AppDiv 825, and mo¬ 
tion Kr.intcd 20 N E 2d 22, 2S0 N 
Y 574 

A selectman 

Conn — Davis v Guilford, 11 A 350, 
55 Conn 351 

State txrafllc oommlssion, ms to 

trafTlc siprn.il—Polcv \ Stale, 30 N 
Y S 2d 098, 177 Misc 443, reversed on 
other jcrounds 41 N Y S 2d 256, 265 
App DIv 682 

Township trustee 

Kan—Kin/it* v New Gottland Tp, 
107 P 2d 707, 152 Kan 725 
Zt is a prerequisite of liability of 
state for damage* caused by defect in 
highway that offi<cr charged with 
maintenance shall have had actual 
or const ructivo notice of defect — 
Shirlock v MacDonald, 180 A 662, 
3 21 Conn 611 

67. Iowa—Morgan v Fremont 
(’’ounlv, 61 N W 231, 92 Towm 644 — 
Waud V Polk Countv, 55 N W 528, 
88 lowci 617 

Kan -McGuiri: v Poard of Com'rs of 
Ellis County. 299 J* 946, 133 Kan 
225 

68 Cal—Ohran v Yolo County, 104 
P 2d 700, 40 Cal App 2d 298—Rii- 
bell V Santa Clara County, 80 I’ 
2d 1023, 27 Cal App 2d 377 
29 J p 693 note 65 

Tlie county superintendent of hig‘h. 
ways IS a “(ounty otlicer,'' but he is 
under the supervision of the suporm- 
teridcnt ol public works and he is the 
pei son to whom comiilaints are made 
of defects in highways—Karl v 
State. 18 NK2d 852, 279 NY 655, 
reversing 7 N 'S S 2d 131, 256 App 
Div 825 and 7 N Y S 2d 132, 255 Airp 
Div 825, and motion granted 20 N E 
2d 22. 280 N Y 574 

69. Cal —Rubell v. Santa Clara 


County, SO P2d 1023, 27 Cal App 
2d 377 

29 CJ p 693 note 67 

70. Me — I‘easo v 1‘arsonslield, 42 
A 602, 92 Me 345 

71. NY—Mallov v Pelham, 4 NY 
St 828 

72. RT—Whit ford v I’almer, 100 

A 312, 40 RT 196—Jordan v 

1‘eckham, 31 A 305, 39 R I 28 

73. N Y^ —Flansburg v Elbndge, 98 

NE 750. 205 NY 423 11 ERA 

NS 546—Hobart v TulU. 3 36 
NYS 13 17 352 AppDiv 902 

74. Kan —Me Gun f v Hoard of 
C^om’is of Ellis Count>, 299 1* 94.5, 
33j Kan 225--Arnold v Hoard ot 
(''om’is of Coflo County, 293 I* 
762, HI K.m 143 

Statutory notice to chairman of board 
necessary 

Kan- Ainold v Hoard of Com'rs of 
Coffee County, supra 
Knowledge by agent of connty .as 
not at lual notice to chairman of 
boaid—Wagmr v Hoard of Com is 
of Edwards C(»iinty, 3 76 P 665, 103 
Kan 719, di‘n>ing rehearing 176 1’ 
14 0, 103 Kan 719 

75 NY—l^ynth v Rh]nebe< k, 103 
NE 888 210 NY 101. reversing 

133 NYS 739, 149 AppDiv 921 

76. Tsan—Arnold \ Hoard of Com'rs 
of Cotfe> Countv, 291 I’ 762, 131 
Kan 343 

Mn h—Pidler v Lafi\cttt Tp , 198 
N W 262 226 Mich 615 

N H --Chapni.tn v Town of I^ee, 119 
A 440. SO NH 481 
NY—Stcbbins v State, 288 NYS 
614. 159 Misf 478. aminied 6 N Y S 
2d 150, 254 AppDiv 815—Koudi'n 
v State. 41 NYS 2d 455 
Ohio—Sht ley v Swing, 29 N E 2d 
36 4 65 Ohio App 109 
l’a--Frve v Wa'shington Tp , 139 A 
871, 291 Pa 210 
29 C J p 693 note 75 
To hold state liable for injuries to 
passengei in wagon which alipped 
from road into canal state must have 
omitted duty to passenger which was 
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proximate cause of accidimt—Steb- 
hins V State. 288 NYS 614, 159 

Mmc 478, affiimed 6 N Y S 2d 150, 
254 AppDiv 815 
Defects held proximate cause 

(1) Hleeding tar patch producing 
slippery surface causing bicycle to 
skid—Louden v State, 41 N Y S 2d 
45.5 

(2) Pole permitted to remain on 
highway by power company—Appal¬ 
achian Power Co V Wilson, 129 S 
E 277, 142 Va 468 

(3) Other defects held to be pioxi- 
m.ite (ause see 29 CJ p 693 note 75 
lU 

Defects held not proximate oanee 

(1) Open ditch aeioss highway, 
d( lav mg flic app.iratus, as not proxi¬ 
mate cause of loss of house b> fire — 
Shi lev V Swing, 29 N E 2d 364, 65 
Ohio App 309 

(2) Other defec'ts hi Id not proxi¬ 
mate c.iuse of injury see 29 ('J p 
75 noti If] 

Construction of statutory liability 

A statute providing that board of 
countv corriniissionc rs shall be* liable 
in Its ofTicial capacitv lor dam.ig(‘s 
received by reason of its ncgligi rii e 
m not keiping a road m propel le 
pair, jb not intended to impose a lia¬ 
bility oil a county to respond lor all 
damage, no matter how far n moved 
Irom di'feclive road, provided only 
th.at by a rhain of reasoning, no mat- 
tel bow tenuous, deDct could be 
connKttd with damage—Shf‘ley v 
Swing, supra 

77. N n—Chapman v Town of Lee 

119 A 440, 80 NH 481 
Vt--Widham v Town of Hrattli-boro 

166 A 22, 105 Vt 210, followed in 

166 A 25, 105 Vt 219—Fold v 

Town of Braintree, 23 A 6.33, 6 4 

Vt 144 

One travels on a culvert, within a 
statute making a town liable for 
injury to a traveler on a defective 
culvert, when he travels on the sur¬ 
face of the roadbed supported by the 
culvert—Chapman v Town of Lee, 
119 A 440, 80 Nil 481. 
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If the negligence of plaintiff was the proximate 
cause of the injury, as discussed infra §§ 268-274, 
or the injury was the direct consequence of such 
negligence as well as the defect in the highway, 
since It IS impossible to determine what portion of 
the injury was caused by either, or that any sub¬ 
stantial injury would have been sustained but for 
plaintiff’s ncgligencc,*^^ the municipality is not lia¬ 
ble However, the defect in the highway may be 
the proximate cause of an accident, notwithstand¬ 
ing the traveler’s unconscious act or attempt in an 
emergency to avoid injuiy*^^ By the weight of au¬ 
thority, where two causes combine to produce an 
injury, both of which are in their nature pioxi- 
mate, one being a culpable defect in the highway 
and the other some intervening occurrence for 
which neither party is rcsiionsiblc, and the injury 
would not have been sustained but for such defect, 
the municipcdity is liable ,^0 ^nd this rule has been 
applied where the negligent or wrongful act of a 
third person coGjicrates with a defect in the high¬ 
way to cause the injury In some states, how- 
ex er, It is he lei that the defect must be the sole cause 
of the injury in order to render the nninicifiality li¬ 
able,^- and that, where there arc two efficient, in- 
de])endent causes, the primary cause being eine foi 
which the municipality is not responsible, and the 
other a defect in the highway, the injury must be 
re ferreel to the former Under this rule the mu- 
nicqi.ility is not liable where the wrongful or neg¬ 
ligent act of a third person intervenes between the 
defect and the injury and is a contributing cause 


of such injury,®^ unless such intervening or con¬ 
curring cause was pure accident, without fault or 
negligence on plaintiff's part,**^ or was due to the 
innocent act of a third person Negligence of a 
person in leaving objects on a private way is not 
the proximate cause of injuries by such objects on 
a public road to which they had been removed by 
an unknown agency, which removal could not have 
been reasonably anticipated 

Escape of horses from control Although there 
is no duty to keep a highw^ay safe for horses which 
have escajied from control or are running away,^^ 
yet where damage ensues from the fi ight or loss of 
control of a traveler’s horse, caused by a defect in 
a highway, the municipality or person causing the 
defect is liable if plaintiff was not at fault,un¬ 
less some direct efficient cause intervened between 
the fright of the horse and the subsequent injury 
Even where the hoise is frightened by some cause 
other than a defect in the highway, plaintiff is en¬ 
titled to recovei providtd the accident would not 
have happened but foi the dtfect^^l or the cir¬ 
cumstances were such that the authorities were 
bound to anticip.ite that accidents arising from the 
fright of horses might result from the ordinary use 
of the highway for purposes of travel In some 
states, however, the loss of contiol of a horse, not 
due to the misconduct of the municipality, is re¬ 
garded as the primary cause of the injuiy, for 
which the municipality is not liable, although the 
defect may have contributed to the inpiry,^^ un¬ 
less the injury w'oiild have occurred even if the 


78. TIorriRan \ naTKsl)ur>f, 
liJ NK S97, 150 Mass 218 5 L, K A 
(109 — Murdock v Wai wk k, 4 Cjrnv 
17S 

79. Or - Nosier v Ooos R Co , 

G4 P 644. 39 Or 331 

29 C” J p 694 note 78 

80. N( b—King: v Douglas Countv 
208 NW 120, 114 Nell 477 

SC—IjivingT'ston v South Carolina 
Sl.ite Hig:liwav Department 183 S 
E 8, 12 178 SC 323, quoting Cor¬ 
pus Juris. 

29 CJ p 694 note 79 

81. SC—Lijving'.ton v South Caro¬ 
lina State Highway Department, 
183 S E 8. 178 S C 32 3 

29 C J p 694 note 80 

82. Mass—Conarv v Boston & M 
R R 147 NT E 883, 252 Mass 397 

29 CIJ p 694 not(' 81 

83. Me—Moulton v Sanford, 51 Me 
127 

29 CJ p 694 note 82 

8i. Conn —Roth v Macdonald, 200 
A 725. 124 Conn 461. 

29 C J p 694 note 83. 


85. Mass —Blnr k v Worcester, 72 
N E 77. 186 Mass 526 

29 C 1 p 695 note 84 

86 . Mmss—M cMahon \ Harvard, 99 
N E 4 5S, 213 Mass 20 

29 1 p 695 note 85 

87. T«x— Mignoha P«‘troleum Co 
V (’’oHve, Crv App , 3 S W 2d 139, 
<‘rror reluscd 

Neg'lig'ence of pipe line company’s 
employees in leaving iron rings by 
companv^'s right of W'av—Magnolia 
Petroleum Co v Cocke, supra 

88. Pa—Thuhron V Di avo Contrae t- 
ing Co. 86 A 292. 238 T*a 443, 41 
L R A ,N S , 699, Ann Cas 1914C 252 

29 C J p 697i note 86 
T^utv to erect railing or barrier see 
supra § 262 

89. Mich—Fidlor v Lafayette Tp , 
198 NW 262, 226 Mich 635 

29 C J p 695 note 87 

]5ack of harriers 

In an action for death when dece¬ 
dent’s horse, frightened by water 
flowing over the road, plunged into 
a drain parallel to a highway, if 
barriers should have been erected 
and maintained and the horse was 
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frightened by a condition of the 
hiphwnv c xisting liv reason of de- 
t^ridanl’s negligence and had bar¬ 
riers been Ihfre they would have 
prevented the necident, then t hr want 
of barriers was a proximate* cause 
thereof, but If the hoise w'as not 
frightened bv a ne*glige nt conelilion 
ol the* highwav although the h,errieT 
would have prevente'd the ae c idont, 
the l.M k of barrlf’rs was not a proxi¬ 
mate cause Hurt of—Fidler v La¬ 
fayette Tp , supra 

90 I’a—W<*st Mahanox Tp v Wat¬ 
son, 9 A 4 10, 116 I'a 344, 2 Am S 
R 604 

29 CJ p 69.^, note 88 

91. Mich—I'^'idle r v Lafayette Tp , 
198 NW 262, 226 Mich 635 

29 CJ p 695 note 89 

92. I‘a—Yoders v Amwell Tp . 33 
A 1017, 172 Pa 447, 51 Am S H 
750 

29 (' J p 695 note 90 

93. Mich—Fidler v Lafayette Tp, 
198 NW 262, 226 MicHi 635 

VVis —Swiergul v Town of Suamic*o, 
235 NW 548. 204 Wis 114 
29 CJ p 696 note 91. 
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horse had not been uncontrollable,®^ but even in 
the States in which such rule obtains it is held that 
a momentary loss of control caused by the horse 
suddenly swcrviiif^ or shying will not relieve the 
municipality from liability®^ and the rule is the 
same where a horse has momentarily escaped from 
the barn or inclosure of the owner ®® 

§ 265. Persons Entitled to Redress 

A person traveling on a highway in a usual and ordi¬ 
nary manner may recover for an injury sustained from a 
defect or obstruction. 

A traveler on the highway®*^ in a usual and 
ordinaly manner,®^ whatever the purpose of the 
travel,®® may iccovcr for injury from a defect or 
obstruction, although such injury occurs during a 
temporary stop ^ It has been held, however, that 
if a person stops his horse outside the highway 
limits, and the horse gets loose and runs upon the 
highway, no recovery can be had for resulting in¬ 
jury,^ although there is also authority to the con¬ 
trary ® One who is not in any sense a traveler 
usually cannot laover for defects,as where he is 
using the highway for horseracing ^ A person 
Uailing against or sitting ujion a fence or barrier 
erected on the side of the road has been held not 


to be a traveler entitled to protection,® but there 
is also authority to the contrary.*^ 

§ 266. - Persons Violating Law 

A person doing some act on the highway in violation 
of the law may nevertheless recover for an injury caused 
by a defect or obstruction, unless such unlawful act con¬ 
tributed proximately to the injury 

A person may recover for an injury caused by 
a defect or obstruction in the highway, although 
he was at the time doing some unlawful act, if the 
commission of the offense did not contribute prox¬ 
imately to the injury ^ Unless the violation of 
law'' contributed directly to the iniury, a recovery 
may be had, although the person injured was, at 
the time of the accident, traveling at an illegal rate 
of speed® or was violating the l.iw by driving on 
the wrong side of the road i® Under some statutes 
no recovery can be had if the load cairied is heavi¬ 
er than peimitted by law, notwithstanding the in¬ 
jury results from a defect in the road 

§ 267. - Persons Bound to Repair 

Officers or persons bound to repair a highway can¬ 
not recover for injuries from defects which they should 
have repaired 


94u Mnss—Titus v Northtindgi*, 97 

Mmss IJSS 9’. Ami) 91 

95. M(* ■—Moi sninn v Tto( kland, 39 
A 995, 91 Mi 

29 rj p (j 96 note 93 

96. Iowa—No(ks v WhUing, 102 N 
W 109, 12G Iowa 405, 106 Am S It 
371 

97. VI— S^k^s V Paw let, 43 Vt 44C 
5 Am U 595 

29 J p 69G nolo 96 

98. Pa—lliciman v Alleghonv 
C'ountv, 21 A 2d 112, 145 Ph fc:?UT)Or 
3 to 

Coni I Jluitory neghgcnce &ee infra 
26S—274 

99. VV'is—Sflialz v Pfoil, 14 NW 
628, 6b Wjh 429 

29 C J p 69b nol<‘ 97 

1 . M.iss - Snna hurst v Parton 
Squaio Independent Cong ChuKh, 
19 NK 387, 148 Mass 2bl, 12 Am 
S It 550 2 L. K A (.95 

29 C J p b9C note 98 

2 . Mass — lli( hards v Enfield, 13 
Cruv 344 

N TI—Cummings v Contei Iluihor, 
57 N H 17 

3. C'onn — Ward v Noith Haven, 43 

(^)n^l 14S 

29 C \ p 69b note 1 

4. IMe — Hrown v Skow began, 19 A 
399. 82 Me 273 

29 C J p b9b note 2 

Eeaving traveled path see infra § 
272. 


Railroad employees 

A highway (onUador did not fail 
in any ligal duty to tiriin cunduotor, 
killed in collision ]»elwe<n hacking 
tram and automobile at high wav 
oiossing, }>v permitting traffic lo em- 
ter on and travel along highway 
which had been Tec<*ntl> opc'ned hut 
w IS incomplete with knowledge that 
no w^alnlng sigris had been erect ceJ 
at such c rossing — Hilton v South¬ 
ern ily Co , 7 S JO 2d 161, 192 S C 176 

5. Me--McC''ai tliv v I’ortland 67 

Mv 167, 24 AmK 23-L.cHlie v 

Eewiston b2 Me 4b8 

6 . Me—Oicutt V Kittrry Point 

Hndgf Po , 53 Me 500—Stinson 

V thiidiiif'i 42 Mc> 248, (>6 Ami) 
2S1 

Mass—Sticknc'V v S.ilem, 3 Allen 
374 

7. I’a — Kessler \ Pergc‘r 54 A 887 
205 Pa 1'89, b1 I. K A bll 

29 C .7 p b97 note 4 

8 . K.iii—City of Atchison v Ache- 
son 57 P 248, 9 Kan App 3.3 

Masv—Jhnnon \ Sc ituatc>, 119 Mass 
66 20 Am li 115 

29 C J p 697 note 9 
In New York 

(1) Pedestrian’s violation of Ve¬ 
hicle and Traffic L § 85 subd 6, re¬ 
lating to manner in which pedestrian 
should walk on travel<*d portion of 
highwav. did not constitute defense 
to actions against state for damages 
1 resulting from injuries sustained by 
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pedestrian who fell when she steppc'd 
fiom fonciete of highway to dirt 
shoulder to .illow automobile to pass, 
on ground of jiedesliians ccmtrihu- 
torv negligence, the st itc not being 
memlx'r of class foi whose protc‘c- 
Don Ihc sfatutorv sate gu.ird was de¬ 
signed—Wager y St.ilc, JO N Y S 2d 
JIO, 170 Mist 15 7 modified on other 
giounrls 14 N V S 2d 29, 257 App 

Di V 580 

(2) Under Vehicle' and Traffic H ? 
88 suhd 3, defense to .'it lion for pc'i- 
sonal injuries that plaint ilf violated 
provision of vehicle and traffic Jaw 
loihiddmg iierson to allow' anv part 
of his l)odv to pro!Tilde from vehicle 
is in.ii>plicabJe, where plaintiJf was 
not riding on rear of vehicle'-—Morns 
V Town of Stafford, 274 NTS 595, 
242 App Div 809, affirmed 195 N E 
217, 266 N Y 597 

Uecoveiv for injui les from defects 
or ohstruc turns w'hde traveling on 
Sundav see the CJS title Sunday 
? 39, also bO CJ p 11.11 note 9.S-p 
1133 note 2 

9. R I —Blair v Grainger, 51 A. 
1012, 24 K1 17 

29 CJ p 697 note 10 

10. Conn—O’Neil v East Windsor, 
27 A 237, 6.3 Conn 150 

29 CJ p 697 note 12 
Collision with other v'^chulcs see su¬ 
pra § 237 

11. Vt—Howe V. Caslleton, 26 VL 
162. 
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Highway officers or persons bound to repair a 
load cannot recover for injuries from defects which 
they should have remedied, but anything less than 
a duty to repair will not bar plaintiff 

§ 268. Contributory Negligence 

A person traveling on a public highway must exercise 
such care as an ordinarily prudent person would use to 
avoid injury from defects or obstructions, and if his fail¬ 
ure to do so contributes materially to, or la the proxi¬ 
mate cause of, his injury he cannot recover, notwith¬ 
standing such defects or obstructions 

A person traveling on the highway is hound to 
exercise due care, such as an ordinarily prudent 
person would use, under the circumstcinces, to avoid 
injury from defects or obstructions,^^ and where 
his negligence contributes materially to, or is the 


proximate cause of, his injury he cannot recover^ 
although the way may have been defective or ob¬ 
structed,^^ as where the traveler is injured by a 
defect which is visible and patent,^® unless he did 
not in fact see it and was not negligent in not see¬ 
ing It However, recovery may be had where the 
injured person’s own fault did not contribute to the 
injury,^® although he may himselt have been in 
some degree negligent 

Right to assume safe condition In the absence 
of notice to the contrary, a traveler on a highway 
oi»en to the public ordinarily has a right to rely on 
the assumption that the highway is in a reasonably 
safe condition for travel and free from obstruc¬ 
tions,and he need not keep his eyes constantly 


12 . Mass—Todd v Itowloy, 8 Allen 
51—Wood V Waleivillt, 5 Mass 
204—Wood V Waterville, 4 Mass 
422 

13. Ark — Arkansas Fuel Oil Co v 
Downs, 168 S W 2d 419 

29 C J p 697 note 22 

Owner of abnttingr prexnlBee 

The tn< t that pedcs-lrmn injured 
bv tiill in hole Ult on ii*,ht of wav 
bv forrnor owner of adJoininK- prem¬ 
ises wh(*n removing unaer^round fuel 
tanks, owned premises at time of in- 
JUPV would not preclude recovei v, 
sin(«« duty did not rest on sueh sub¬ 
sequent owner to go upon riKhl ol 
way and rnnove an obs(ru<tiori rioM- 
liKontD left thereon-—Arkansas Fin 1 
Oil Co V Downs supra 

14. D‘ ] —riiiladi'Ipbia & R Ry Co 
\ Dillon ]14 A 62, 1 ^S^Wllart 
J17 J9 A D R 894 

Kv —la( kson s Adm’r v Itose, 40 S 
\\ 2d 24 1, 2V) Kv 754 
La—Fallin v Town of Jonesboro 
App 2 So 2d 516 

Miss—MtWliorter v DTau|;hn 98 ISo 
597, l'>4 Miss 24 7 

Pa—Riearnian v Alleghc nv County, 
21 A 2d 112, 115 Pa Suiier 210 
S —Cooper V South C’aiolina Higrh- 
wa\ 1^4 partment, 190 SE 4‘>9^ 18,1 
SC 155 

29 C J p 698 note 24 

Zxtraordinary core or hlgThest degrree 
of precaution not required 

La—Fallin Town of Jonesboro, 
App , 2 So 2d 516 

Pedestrian 

(1) INdestrian usinx highways 
must use ordinary care for bis own 
safety—Jackson’s Adm’r v Rose, 40 
S W 2d 343, 239 Ky 754 

(2) He may walk on any part of 
the road usings due care to avoid de¬ 
fects or obstructions 

Ala—City of Birmingham v An¬ 
drews, 172 So 681, 684, 27 Ala 
App 377, citing Corpus Juris. 


Use of highway and law of the road 
see «=upra 1} 245 

Violation of law see supra § 266 

15. Conn —Roth v Macdonald, 200 
A 725. 124 Conn 461 

La—Fallin v Town of Jontsboro, 
App 2 So 2d 516 

Pa—Kelly V Northampton County 
Agr Soc, 132 A 8 J2, 286 Pa 97 
SC—Cooper v South Carolina High- 
waj Department, 190 S E 499, 183 
SC 155 

29 C I p 698 note 25 

16. Conn —Hill v Way, 168 A. 1, 
117 Conn 359 

La - Hamburg v Standard Oil C’o of 
Louisiana, App, 199 So 411 
Pa—Bilheirnf'r \ Citv of Lelhlehem, 
4 A 2d 564, 135 Pa Super I 
29 CJ p 698 not( 26 

Pedestrian s( < king to recover for 
injur\ siislaim'd when she fell into 
an excavation made near public high¬ 
way was held to have seen that which 
she should have seen —B.irnburg v 
Standard Oil Co of Louisiana, La 
App, 199 So 4JJ 

Efl«tt of knowledge of defect gener¬ 
ally see intra 1} 270 

17. N \ —Em bier v Wallkiil, 30 N 
E 4 01, 132 NY 222 

29 CJ p 699 note 27 

18. N I—Opdyt ke v I’ublrt Serv- 

R Co. 76 A 1032, 78 N J Layv 
576. 29 T.KA.NS, 71 
Va—Appalachian Power Co v W'lJ- 
sori. 129 SE 277, 142 Va 468 
29 C J p 699 note 28 

19. VVis—Bloor V Delafteld, 34 N W 
115. 69 Wis 273 

29 CJ p 699 note 29 

2<X US—Robison v Noil hern Par 
Ry Co , D C Wash . 49 F Supp C32 
Ala —Birmingham v Smith. 200 So 
880, 883 241 Ala 32, eiting Corpus 
Juris— Berry v Dannelly, 145 So 
663, 226 Ala 151—Walker County 
V Davis, 128 So 144, 221 Ala 195— 
City of Birmingham v Andrews, 
172 So 681, 683, 27 Ala App 377, 
citing Corpus Juris. i 
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Cal—Breithaupt v Jahn & Bressi 
Const Co, 47 P 2d 339, 8 Cal App 
2d 181 

Del —Philadelphia & R Ry- Co 
Dillon, 111 A 62, 1 WWIlarr 24 7, 
15 A L R 894 

Ga—J>lxon v Fohnson, 109 SE 619, 
27 Ga App 699 

Iowa —llaltield v White Line Motor 
Freight Co, 272 NW 99, 104. 223 
Iowa 7, quoting Corpus Juris. 

Md—Lashley y Dawson, 160 A 738, 
162 Md 519 

Mi«s—Graves v Johnson, 176 So 
256, 260. 179 Miss 405, quoting Cor. 
pus Juris, and folhiyyrd in Gravts 
V Hamilton, 177 So 360 
Neb—Miller y Abel Con.st Co 300 
NW 4 05, 140 Neb 4 82- King v 
Douglas County, 208 N W 120, 114 
N(‘b 477 

NH—Cullen V Town of Tattloton, 
150 A 809, 84 N H 373 
NJ—Hill Const ('o V Central R 
Co of N(*w JeT.se\ 167 A 757 11 N 
J Mise 6J2, alllrming 163 A 429, 10 
N 7 Mist ILMO—Df)lieily \ Homa- 
no. 135 A 62 4 N I Mist 940 

Dhio — Shillty v Sy\ mg, 29 N E 2d 
364, 65 Ohio App 109 
29 C J p 699 note 30 

A traveler, having no knowledge of 
the condition of n publit higliway 
other than thtit which is apparent to 
him, may U'-e it in the ordinary and 
usual wav in the belief that no ob- 
strm lions have been placed therein 
without adequale yyarning ot their 
present t —Robison v Northern I*ac 
Itv Co. DC Wash. 4 9 P Supp 632 
Traveler may assume absence of 
dangerous Impediment or obstruction 
of temporary nature in highway un¬ 
less propelly yvorned thc'reof b> per¬ 
son responsible for its presence — 
Doherty v Romano, 135 A 62, 4 N J 
Misc 940 

Well-traveled track, in ret ent use, 
situated within regularly established 
rural highway and connecting with 
public highway open to (ravel, with 
no barriers and no warning signs. 



§ 268 

fixed on the road or path of the highway,^^ or look 
far ahead for defects which should not exist ,^2 
nor IS he required to exercise such extreme vigi¬ 
lance as in all events to see defects or obstructions 
in the road ahead,22 such as a chain stretched 
across the road 24 The right to assume that the 
highway is reasonably safe, however, is subject to 
the qualification that the traveler must use ordinary 
care,25 and it has been held that he must take no¬ 
tice of a legalized obstruction when lawfully main¬ 
tained,26 and must assume some of the risks and 
inconveniences inseparable from travel on a high¬ 
way 27 

In emergency The fact that a traveler when 
confronted with danger did not act in the best way 
or exercise that presence of mind required of a pru¬ 
dent person under ordinary circumstances will not 
preclude recovery,28 although he is still bound to 
exercise such care as a jicrson of ordinary discre¬ 
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tion would exercise under similar circumstanccs.2® 

§ 269. - Competency of Person Injured 

A traveler on the highway who is under some physical 
or mental incompetency must exercise reasonable care, 
considering the nature or extent of his incompetency, to 
avoid injury from defects or obstructions. 

A traveler on the highway who is under some 
physical or mental incomjictency must cxcicisc ica- 
sonablc caic, considering the nature and extent of 
his incompctency, to avoid injury from defects or 
obstructions in the highway The use of the 
highway by a ])erson suffering under some physical 
incapacity,21 such as blindness^^ or intoxication ,22 
IS not contiibutory negligence as a matter of law, 
but if the intfixication contributes proximately to 
the in)ury it hais recovery 24 Permitting a wo- 
man25 or a child2t> to drive a horse on the highway 
IS not conclusive evidence of negligence It is suf- 
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JUHtlflf'S assumption that portion of 
highway ocfiipied hv such tracks is 
rcasonahly sa ft* for public—Kinp v 
Doui?las County. 208 NW 120, 114 
Neh 477 

AiBUxnption that county has per. 
formed duty 

Under statute* provniinK that board 
of lounty commissioners shall ho lia¬ 
ble in its official capacity for damaj,- 
es received by reason of its negli¬ 
ge nee in not keeping a road or budge 
in proper repair, as long as load re¬ 
mains oj)t n and public is invited irn- 
pliedl> I 0 use it, those using it have 
a riglit to assume that countv has 
pel formed its duty to them and that 
road IS reasonably safe for travel In 
ordinar\ mode—Shelev v Swing, 21 ) 
N E 2d 264, 65 Ohio App 100 
Knowledge of defects see infra ^ 
J70 

21. Ala — Birmingham v Smith, 200 

So 880, 882 241 Ala 32—(''it\ of 

Birmingham v Andrews, 172 So 
681. 27 AlaApp 377 

Iowa—Ilatlitld v AVhite Bine Motor 
Freight Co, 272 N VV 91), 2JJ Iowa 
7 

Ua—Hamburg v Standard Oil Co of 
Louisiana, App, 190 So 411 
Miss—(jiaves v Johnson, 176 So 
256, 179 Miss 465, followed in 

Oraves v HarniUon 177 So 160 
Nil—Culltn V Town of Littleton, 
150 A 800, 84 N 11 373 
29 C J p 700 note 31 

22. Ala—Birmingham v Smith, 200 
So 880. 241 Ala 32—Walker Coun¬ 
tv \ Davis, 128 So 1 *4, 221 Ala 
195—(Mv of Birmingham v An¬ 
drews 172 So 681, 27 AlaApp 377 

Iowa—Hatfield v White Line Motor 
Freight Co , 272 N W 99, 223 Iowa 
7. 


Mass—Thompson v Bridgewater 7 
Puk 188 

Miss—Craves v Johnson, 176 So 
256, 260, 170 Miss 465. followed in 
Graves v Hamilton, 177 So 360 
29 CJ p 700 notf 32 
23 Ala—Birmingham v Smith, 200 
.So 880, 241 Ala 12 
Miss—Graves V Johnson 176 So 256, 
170 Miss 465, followed in Graves 

V Hamilton. 177 So 360 

24 . Miss- Gravts v Johnson, 176 
So 256, 170 Miss 465, followed in 
Graves v Ilarnillon 177 So 360 — 
McWhorter v Draughn, 08 So 597, 
134 Miss 247 

25 Ala -Birmingham v Smith, 200 
So 880, 881 , 241 Ala 32 
Cal--Brcithaupt v Jahn iVc Brtssi 
Const Co, 47 V 2a 339, 8 Cal App 
2 d 181 

Dt I —Philadelphia & R Rv Co v 
Dillon, 114 A 62, 1 AV AV Harr 247 
15 \ L K 804 

1,-a - Bimhurg v Standard Oil Co of 
Louisiana, App, 199 So 411 
Miss —Graves \ Johnson, 17l» So 
J56, 260, 179 Miss 465 citing Cor. 
pus Juris, and followed in Graves 

V IJaniiUon, J77 So 160 

Neb—Miller \ Abel (^onst Co. 300 
NAV 405, 140 Neb 482 
AVit.—A'ollmtr v Fairluinks, 132 N 
AV 513, J16 AA’is 6 U) 

26 . N J—Hill (^onst Co \ C^entral 
R (\> of New Itrsev, 163 A 420 
10 N J Mise 1210, affirmed 167 A 
757, 11 N.TMisc 622 
“Ditches or gutters with walks or 
bridges built across them for tht use 
of aiiutting owners cannot be 

considered defects in the highway, 
and users of the highway are ordi¬ 
narily charged with notice of their 
presence Martin v Borough of 
Moscow, 31 A 2d 124, 125, 346 Pa. 476 | 
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27. SB—U'j.mt V F.iith Tp in 
M(‘ade Coiiritv, 207 N AA’^ 87 40 S D 
220 

The risk from falling- trees located 
on rural highways must be assumed 
by the travelers, since lln* authonties 
charged with the duty of the mainte¬ 
nance of such ro.id art onlv in a gov¬ 
ernmental capacjtv —ZrKhanas v 
Nesbitt. 185 NW 295. 150 Minn 369, 

19 A T. R 1016 

28. Cal—Alameda Count> v Ties- 
lau 186 P 308, 44 Cal App 332 

20 C J p 700 note 34 

Proxim lU cause* of injury see supra 
261 

29. Mass—Brooks v I'cteraharu 16 
Gray 181 

30. NY —Kalonczvk v State, 285 N 
YS 621, 158 Mist 431 

Seven year old boy held contribu- 
tonly negligent, when drowned in 
canal at foot of roadway einbank- 
inent as lesult of stepping l)e\ond 
line* of |)o,sts alc^ng edge* of roadway 
at point where sod was i)roken — 
Kalonczvk v Slate, supra 

31. Mass -Rverson v Abmgton, 102 
Mass 5 26 

32. Nil—Sleeper v Sandown, 52 N 

11 244 

VI (Bidden v Town of Reading, 38 
VI 5 2, 88 Am D 630 

33. i’a—Dannals v SyJvania Tp , 
99 A 475, 255 i'a 156, 4 LRA 401) 

29 CJ p 700 note 44 

34. Ind —AVouds v Tipton County, 
27 NE 611, 128 Ind 289 

20 C J p 700 note 45 

35. Me—Cobh v Standish, 14 Me 
198 

29 CJ p 700 note 37 
38. Cc/iin —Bronson v. Southbury, 37 
Conn 199. 
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ficient if the child uses reasonable care in view of 
his age,and the woman such degree of care as 
a person of ordinary prudence of plaintiff's sex 
would use,^® although it has been held that the care 
required is that which mankind in general, and not 
a particular class thereof, would use 3® 

§ 270. -Knowledge of Defect or Obstruc¬ 

tion 

A traveler's previous knowledge of a defect or ob¬ 
struction does not of itself establish contributory negli¬ 
gence, but imposes on him the duty of using reasonable 
care to avoid injury, and is a circumstance to be con¬ 
sidered in determining whether he was guilty of con¬ 
tributory negligence 

A traveler’s previous knowledge of a defect docs 
not conclusively establish contributory negligence 
on his part lie is not required to refrain from 
using the highway in order to be free from contrib¬ 
utory negligence, and a traveler is not necessarily 
negligent where, although knowing of a defect or 
obstruction, he fails to bear it in mind at the time 
of approaching it.^^ or is mistaken as to its loca¬ 
tion,^3 or fails to realize its dangerous nature ^3 
However, knowledge of a defect or obstruction im¬ 
poses on a traveler the duty to exercise ordinary 
oi reasonable care, considering tlu initure and ex¬ 
tent of the defect or obstruction, to avoid injury, 


and, although it docs not require the exercise of ex¬ 
traordinary care,^® it does require the exercise of 
greater care than when traveling on other parts of 
the highway,^® and may require constant vigi¬ 
lance,'*'^ as where barricades and warning signals 
arc placed at a point where the highway is under 
construction or is undergoing repairs A travel¬ 
er having knowledge of a defect or obstruction has 
no right to act on the usual assumption that the 
highway is safe,'*® although it has been held that he 
may assume that an obstruction of which he has 
knowledge is not dangerous, unless he is warned to 
the contrary, or the danger is apparent on a casual 
inspection and in some cases, after the lapse of 
a reasonable time, there may be a presumption that 
the defect has been repaired 

It follows that knowledge of a defect or obstruc¬ 
tion IS to be considered with other circumstances in 
determining whether plaintiff was guilty of con¬ 
tributory negligence,^3 and may in connection there¬ 
with establish such negligence ®3 Jf the danger 
arising from a known defect is obviously of such 
a characlei that no out in the exercise of ordinary 
care would attempt to use the highway at that 
place, the use of such highway is contributory neg¬ 
ligence and will bar recovery by the person in¬ 
jured f^'* It has been held that the injuicd person 


Wis---Parish v Kden, 22 NW 290, 
62 Wis 272 

37. Conn —lironson v Southbury, 37 
C'onn 199 

38. Mass--Snow v Provlnc ctown, 
120 Mass 680 

39. Nil—Tucker v Honniker, 41 N 
11 217 

40. Kv—Cod ell (’onst Co v Sletle, 
66 S\V2d 956, 247 Ky 173 

Mo—Mep-son v Citv ol St I^ouis 
264 SW 15 

Wash—Blankenship v Kinp County, 
122 P 616, 68 Wash 84 40 BHA, 
NS, 182 

29 J ]> 700 note 4 7 

(’’hoM t of wavs see infra § 271 

Traveling at night see infia 273 

41. Ala—City of Birmingham v An¬ 
drews, 172 So 681, 684, 27 Ala \pp 
377, quoting Corpus Juris. 

Wash—Blankenship v King Count>, 
122 1* 616, 68 Wash 84, 40 LKA 
NS. 182 

29 CJ P 701 note 48 

42. Ala—Citv of BiTmingham v An¬ 
drews, 172 So 681, 27 AlaApp 377 

M.iss—Blood v Tyngshorough, 103 
Mass 509 

Pa—Millereek Tp v Perry, 12 A 
149, 8 Pa Cas 474 

Wis —Copplns v Town of Jefferson, 
105 NW 1078. 126 Wis 578 

43. Iowa— Kehm v Dilts, 270 NW 
388, 222 Iowa 826 


44 US—WundcrlKh v Franklin C 
(’" A Ala , 100 F 2d 164 certiorari 
denied Franklin v Wiindeiluh, 59 
set 834, 307 US 63J, 81 L. Ed 
1514 

Md—Kent County Com’rs v Pardee 
134 A 33. 151 Md 68 
NH—Cullen v Town of I^ittleton, 
150 A 809, 84 Nil 373 
Pa—Kt lU V Northampton (\)unt> 
Agi Soc 132 \ 832, 286 J’a 97 
29 C I p 701 note 50 

One driving on a road known to be 
slippery must observe surrounding 
conditions as he drives and exertist‘ 
ordinarv piudenee to aveud thieatened 
harm—Fiye v Washington Tp , 139 
A 871, 291 Pa 240 

45 Kan—Cunninghcim v Clay Tp , 
76 P 907 69 Kan 373 

29 CM p 701 note 51 

46. Neb—Milbr v Abel Const C''o , 
300 N W 405, 140 Neb 482 

47. Neb—Miller v Abel Const Co 
supra 

48. US—Wunderlich v Franklin, C 

C A Ala, 100 F 2d 164, certiorari 

denied Franklin v Wunderlich, 59 
set 834, 307 US 631, 83 L. Ed 
1514 

Miss—(lordon V Illinois Cent It Co, 
1 So 2d 772, 190 Miss 789 
Neb—Miller v Al>el Const Co, 300 
NW 405. 140 Neb 482. 
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49. Ala—Walker Countv v Davis, 
128 So lit 221 Ala 195 
NJ —Dohtrtv V Romano, 135 A 62, 
4 N I Mis( 940 
29 CJ I) 701 note 52 

50 Kan—A t( bison v I’lunkett, 55 
P 677, 8 Kan App 308, revi rsed 
on othci giounds 59 I' 646, 61 
Ka n 297 

51 W Va—Daniels v Randolph 

Coiintv Ct . 72 SE 782, 69 W Va 
676, 37 J. R A NS, 1158 

29 C J p 701 note 54 
'52. Md ~ Kent County Com’rs v Par¬ 
dee. 114 A 33. 151 Md 08 
29 C J p 702 note 55 

53. P.t —Kellv V Northampton Coun¬ 
tv Agi Soc, 132 A 832, 286 Pa 
97 

29 C J p 702 note 56 
If portion of public highway! has 
been roped off, individual using por¬ 
tion appar»ntly left open, and failing 
to use proper care for his piotection, 
eanriot recover fcir injury—Kelly v 
Northampton County Agr Soc, 132 
A 832, 286 Pa 97 

54. Ark—Arkansas Fuel Oil Co v 
Downs, 168 S W 2d 419 

Mich—MeTiver v Orant Tp , 91 N AV 
736. 131 Mich 456 

Mo—Megson v City of St Bouis, 264 
SW 15 

Pa—Kelly V Northampton County 
Agr Soc. 132 A 832, 286 Pa 97— 
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cannot recover in such a case on the ground that 
he assumed the risk of injury,®^ but, on the other 
hand, other authorities have held that the doctrine 
of assumption of risk, as something apart from that 
of contributory negligence, has no application to 
highway cases 

§ 271. - Choice of Ways 

A traveler’s use of an unsafe way when a safer one 
IS available does not establish contributory negligence, 
unless the danger is so obvious that his use thereof, in 
view of his knowledge of a safer way, constitutes lack of 
due care 

The mere fact that a person injured might have 
used another road safely docs not conclusively es¬ 
tablish contributory negligence,but if he volun¬ 
tarily travels on a route which to his knowledge is 
impassable, or so obviously dangerous that a person 
of ordin«iry prudence would avoid it, knowing the 
existence of another safe and accessible road, he 
cannot recover for resulting injury^*^ unless the 
danger of which he has knowledge is not the proxi¬ 
mate cause of the injury 

Willetts V I?utl(*r Tp , 15 A 2d d92 
m I*a SuptT *104 

Wis—Kollor V Oitv of Port Wash- 
iiiKton, 227 N W 284, 200 Wis 87 
29 C .1 p 702 note 57 

Dinreg'ardiiig' an ofllolal notice that 
the road ii oloaed is contributorily 
neKliffcnt as matter of lavk —-Fenske 
V Krnmp ("onst Co, 241 NW 349, 

207 Wis J97 

Choice of wavs see Infra ^ 274 

55. WVa—Shriver v Marion Coun¬ 
ty Cl . 66 S E 1062, 66 W Vu 685, 

26 E U A .N S . 377 

29 C J p 702 note 58 

A traveler who ueee a hlfirhway 
wlilch has been officially withdrawn 
from public travel, as shown by a 
warning sign, does so at hm own 
peiil-Fenfake v Kramp Const Co, 

241 N W 319, 207 Wife 397—Shaw¬ 
ano County V Froemming Bios, 202 
N \V 186, 186 Wis 491 

56. US —Chicago A N W Rv Co 
V Piestott, lo^\a, 59 F 237, 8 CC 
A lOS, 2*i ERA 65 4 

Vt ■—Mavnnrd v Westfield, 90 A 504, 

87 Vt 532 

57. Md —Kent County Com’rs v I*ar- 
dee, 134 A 31, 151 Md 68 

Pa—^AViJletts v Butlei Tp , 15 A 2d 
392, 141 Pa Super 394 
Tex —Houston & T C R Co v 
Dunn. 42 SW 250, 53 SW 607, 17 
Tex Civ App 687 
29 C J p 702 note 61 

68. Pa—Frye v Washington Tp , 139 
A 871. 291 J’a 240—Willotts v 

Butler Tp, 15 A 2d 392, 141 Pa 


§ 272. - Leaving Traveled Way 

A traveler'* deviation from the traveled part of the 
highway generally Is contributory negligence unless the 
circumstances are such that his use of the untravcied or 
unwrought part of the road is Justified or excused. 

One who voluntarily and unnecessarily deviates 
from the traveled part of a highway and in so doing 
meets with an accident from some cause outside the 
traveled way cannot, as a general rule, recover for 
injuries sustained The circumstances, however, 
may be such as to authorize recovery for injuries 
occurring on the untraveled or unwrought part of 
the road,®^ as where the traveled part is obstructed 
or otherwise unsafe,®- or the deviation is acci¬ 
dental,®^ or It IS necessary to turn out in order to 
pass another vehicle A higher degree of care, 
however, is required of one going outside the trav¬ 
eled part 

§ 273. - Traveling at Night 

Traveling on the highway at night is not necessarily 
negligence, and only ordinary care, as determined by the 
particular circumstances, is required of such a traveler 

It IS not necessarily negligence to travel at 
night,®® and a traveler in the nighttime may assume 

Where there were no other facili¬ 
ties for pedestrian travel, pt destrian 
was not contnhulonlv negligent so 
as to bar reioveiy from state for in- 
jLiMes sustaimd when she stepped 
into hole in a highw,i\ shoulder be- 
< ause shr had not Ix'cn forefd onto 
the shoulder bv traflie, but was walk¬ 
ing there' \ oluntai ily—Wilke v 
State supra 

62. Wis—(’’oppins V Je'flerson, 105 
NW 107S, 126 Wis 578 

29 CJ p 703 note 68 

63. Vt—'C’assedv v Stoikbridge, 21 
Vt 391 

Wis—Holtz V Sullivan, 77 NW 870, 
101 Wis 60S 
29 CJ p 703 note 69 

64. US--Hull V Richmond, CCR 
I 12 FCas No 6.861, 2 Woodb & 
M 337 

Vt-“Mochle'r v Shaftslrury, 46 Vt 
580, 14 AmR GS4 
I 29 CJ p 703 note 70 

65. Wash - -Blankenship v King 
County, 122 P 616, 68 Wash 84, 40 
L. U A.N S , 182 

66. Ala—City of Birmingham v 
Andiews, 172 Se; 681, 683, 27 Ala 
App 377, quoting Corpus Juris. 

Mi(h—Carpenter v Bloomingdale 
912. 227 Muh 355 
V Spokane County, 
151, 190 Wash 519. 

29 CJ y 703 nole 73 
Pedestrian fallincr into pit 

A pedestrian, who, while walking 
at night on pathway, fell into pit 
maintained by county, which extend¬ 
ed about two feet into pathway and 


Suix'r 394—Mu key v Georges Tp . 
96 1‘a Super 437 
29 J p 702 note 62 
59. Vt —Templeton v Montpelier, 66 
Vt 328 

Danger of frightening horse 

Where a travekr < hoosea a route 
which he knows will expose his horse 
to the danger of fright, and such 
fright results, but the i>ioximate 
cause of the injury is <> di'fei t in Iht 
highway of which he has no knowl- 
t dge, he may i<‘<over—Templeton v 
Montpelier, supra 

Ihoximale cause generally see supra 
§ 264 

60 Cal —Claliano v Paeifii Gas 
Ekclrit Co. 67 1’2d 388, 392, 20 
Cal App 2d 534, citing Corpus Ju¬ 
ris. 

Knn —Arnold v Board of Com’is of 
ColTev County, 11 P 2d 729, 730, 135 
Kan 551 quoting Corpus Juris. 

La—Booth V Louisiana & A Ry Co, 
App. 187 So 138 

Pa—Martin v Borough of Moscow, 
31 A 2d 124, 346 Pa 476 
29 C J P 703 note 66 

Reason for mle 

'The traveler know.s that a high¬ 
way IS not constructed for use to 
its full legal wKjlh and when he 
passes b»'>ond the traviled pt)rtion he 
IS bound to he on his guard”—Mar¬ 
tin V Borough of Moscow, 31 A 2d 
124, 126, 346 Pa 476 
Right to deviate from established 
way generally see supra § 140 
61. NY—Wilke v State, 36 N Y S 
2d 466, 178 Misc 765 
29 C J. p 703 note 67. 


Tp , 198 N W 
Wash —Bar ton 
69 P 2d 


320 



40 C.J.S. 


HIGHWAYS 


§ 275 


that the highway is in a reasonably safe condition 
Only ordinary care and prudence, as determined by 
the particular circumstances, is required of such 
traveler,®® although such care may call for greater 
vigilance on his part than in the daytimeand 
failure to use such ordinary care may bar recov¬ 
ery Failure to carry a light while traveling at 
night is not contributory negligence as a matter of 
law,'^^ although the circumstances may render it 
such Recovery is not prevented by the fact that 
the person injured was running instead of walk¬ 
ing,'^® or that he was riding or driving at night fast¬ 
er than a walk.*^^ The fact that one traveling at 
night had previous knowledge of the defect will not 
render him guilty of contributory negligence as a 
matter of law,*^® but such knowledge requires the 
traveler to exercise the reasonable care of an ordi¬ 
narily prudent man with like knowledge 

§ 274. - Suitableness of Horses, Vehicles, 

and Harness 

A person riding or driving on the highway must exer¬ 
cise reasonable care to provide himself with a reasonably 
safe horse and suitable harness and equipment, and if 
he does so and is injured by reason of defects in the 
highway he is not precluded from recovering because of 
defects in the harness or equipment, or vices in the horse, 
which existed without his knowledge or fault 

Although It has been held that there can be no 
iccovery for injuries caused by a defective high¬ 
way if any deficiency in the horse, vehicle, or har¬ 


ness contributed to the injury, even though the per¬ 
son injured had no knowledge of the deficiency and 
was not at fault for want of such knowledge,*^it 
IS the general rule that defects in harness or vehi¬ 
cle, or vices in the horse, contributing to the injury 
will not preclude recovery if such defects existed 
without plaintifFs knowledge or fault,78 or if the 
horse was one which plaintiff might reasonably 
drive on an ordinarily safe highway 79 How¬ 
ever, plaintiff must exercise ordinary care to pro¬ 
vide a safe horse and suitable harness and equip¬ 
ment,®® although this rule does not require him to 
use the safest form of vehicle ®l One is not, as a 
matter of law, barred from recovery because he 
was driving a colt,®2 or a balky horse,®® or a horse 
which was partially or totally blind,®^ unless he 
failed to use due care ®^ Rccovciy for injuries 
caused by a defect in the highway and a horse shy¬ 
ing or running away will not be precluded merely 
because the horse had shied or run away before,®® 
but a person driving a horse which is timid or in¬ 
clined to shy IS bound to exercise more than ordi¬ 
nary Care in passing obstructions ®7 

§ 275 Notice of Claim for Injury 

a Necessity 
b By whom given 
c b'orm and contents 
d Service or filing 


whi(h was not discernible at niitbt, 
^\as not (*ontributorlly negligent and 
did not assume risk so as to be pre- 
cludi'd fiorn rc^covcring from county 
for injurn s sustained jn fall —Bar¬ 
ton V ,Spokane County, 69 P 2d 351, 
190 Wash 519 

67 Ala—City of Birmingham v 
Andicws, 172 So 081, 27 Ala App 
277 

Del —Philadelphia & Jl llv Co v 
Dillon. 114 A 62, 1 W W Harr 217, 
15 A 1. U 891 

Mich — Carptntei v Bloomingdale 
Tp, 19S NW 912, 913, 227 Mich 
255, citing Corpus Juris. 

Jm&w prohibiting obstruction of 
highway unless marked by Ught may 
be relied on by tliose ii'^lng public 
highwa> at night —Mot ns v Si^lls- 
Floto Circus, CCANC" 65 F 2d 782 

68 . Del—Philadelphia & R Ry Co 
V Dillon, 114 A 62, 1 W W Harr 
247, 36 A L. R 894 

Mich—Carpenter v Bloomingdale 
Tp, 198 NW 912, 227 Mich 366 
29 CJ p 704 note 76 

69. Ala—City of Birmingham v An¬ 
drews, 172 So 681, 27 Ala App 377 

Iowa—Hall v Manson, 68 N W 881, 
90 Iowa 585 
29 CJ p 704 note 76 

40 C J.S -21 


70. Mass—Wood y W < stport, 70 N 
E 1018, J85 Mass 567 

29 CJ p 704 note 77 

71. Md — Mlegluiny ("ounty v Broad 
Waters, 3 6 A 223 69 Md 533 

29 C J p 704 note 78 

72. IM - Conrad y Upper Augusta 
Tp , 49 A 770, 200 Pa 337 

73. Ind —Noblesville Gas & Imp Co 
V Doehr, 24 NE 579, 124 Ind 79 

74. Maas—Bly y Haverhill, 110 
Mass 520 

W'ls—Bills V Kaukauna, 68 NW 
992, 94 Wis 310 

29 C J p 704 note 81 

76. Mich—Rolilfs V Fairgiove Tp , 
140 NW 908, 174 Mich 655 

29 C J p 704 note 83 

76. Mi(h—Rohlfs V Fairgiove Tp , 
supra 

29 C J p 704 note 84 

77. Me—Anderson v Bath, 42 Me 
346 

29 C J p 704 note 86 

78. Conn—Stedman v O’Neil, 72 A 
923. 82 Conn 199, 22 L R A ,N S , 
1229 

III—Joliet V Shufeldt, 32 N E 969, 
14 4 Ill 403. 36 AmSH. 463. 18 
ERA 460 

29 C J p 704 note 87 
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lIore!e escaping from control as 
proximati cause si'o supra 264 

79. Mass—Murdock v Warwuk, 4 
Gray 178 

80 N H —Tucker v Henuiker, 41 N 
II 317 

29 CJ p 705 note 89 

81. T’a—Fry v Porkiomen Tp, 1 

Montg Co 25 

82. NY--Wood \ Gilboa 27 NYS 
586, 76 TInn 175 alTirnied 42 NE 
544. 3 4() NY 3S3 

83. NY—Chamlierlain V Wheatland, 
7 N Y S 190 4 SiJv Sup 105 

I’a—Glaub v Goshen Tp. 7 Kulp 
292 

84t Iowa—Clark v Sioux County, 
159 NW 664. 178 Iowa 176 

Mass—("utting v Shelburne. 78 N 
E 762, 193 Mass 1—Wright v 

Templeton, 132 Mass 49 

85. Iowa—Clark v Sioux County, 
159 NW 604, 178 Iowa 176 

Mt —Whitman v Fisher, 57 A 895, 
98 Me 575 

29 C J p 706 note 94 

86. Ill —Centralia v Scott, 69 Ill 
129 

Mass— Woods v Groton, 111 Mass 
357 

87. Conn —Dimock v. Sufficld, 30 
Conn. 129. 
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A Keoeaaity 

Am required by statute in many states, In order that 
a person Injured by a defect or obstruction may maintain 
an action to recover therefor he must file or present to 
the proper governmental body or authority a notice of 
his claim, in the time and manner prescribed by the 
statute. 

In many states, under statutory provisions which 
have been held constitutional,®® in order that a 
person who has been injured by reason of a defect 
or obstruction in the highway may maintain an ac- 
tion to recover therefor he must file or present to 
the municipality or person charged by law with the 
duty of keeping the highways in repair a notice of 
his claim, in the time and manner prescribed by 
the statute,®® and, under such a statute, no matter 

88 . Conn —Crorker v Hartford, 34 
A 98, 96 Conn 387 

N Y —Strauch v Town of Oyster 
Bay, 25 N Y S 2d 809 

89 . Cal —Cooper v Butte County, 

61 P2d 516, 17 CalApp2d 43-— 

Thompson v Los Anseles County, 

35 P 2d 185, 140 Cal App 73 

Conn —Main v Town of North Ston- 
InKlon, 16 A 2d 356. 127 Conn 711 
Kan —Bohrer v Kansas State High¬ 
way Commission, 22 P 2d 470, 137 
Kan 923 

Mass—Anderson v Inhabitants of 
Town of Billerica, 36 N E 2d 393, 

309 Mass 516 

Mich—Braun v Wayne County, 6 
N W 2d 744. 303 Mich 454 
NY—Biolheis v Town of Leon, 189 
NYS 590, 198 App Div 144—Mil- 
lens V Town of Greenport, 249 N 

Y S 665, 139 Misc 556—Strauch 

V Town of Oyster Bay, 25 N Y S 2d 
809 

Pa—McBride v Rome Tp , 32 A 2d 
213, 347 Pa 228 

S C —Ancrum v Slate Highway De¬ 
partment, 161 SE 98, 162 SC 504 
—Fann v State Highway Depart¬ 
ment. 162 SE 429. 166 SC 219— 

United States Casualty Co y State 
Highway Department of South 
Carolina, 151 SE 887, 155 S C 77 
29 CJ p 706 note 99 
Failure to file notice of claim li a 
complete defenee against one having 
a cause of action against a town un¬ 
der the highway law —Brothers v 
Town V. Leon, 189 NYS 690, 198 
App Dlv 144 

Action against town for nuisance 

on account of defective condition of 
highway arising out of negligence is 
barred by failure to give statutory 
notice of claim—Millens v Town of 
Greenport, 249 NYS 655, 139 Misc 
555 

Presupposes completed highway 

Statute requiring filing of claim 
arising from defect In highway with¬ 
in six months after accident presup¬ 
poses a finished or completed high¬ 
way thrown open to the public with- 


how meritorious a claim for injuries may be, the 
court cannot entertain an action therefor unless the 
statutory requirements as to the notice of claim 
have been complied with.®® Such statutory notice 
need be given only to the governmental bodies or 
persons included in the statute ,®i and except in 
cases where it is required by the statute®® notice of 
the claim need not be given to a property owner 
or individual who caused the defect, as a condition 
to maintaining an action against him for the in¬ 
jury ®® Such a requirement of notice has been 
held not to apply when death results from the in¬ 
jury ®^ 

Waiver of notice. This statutory notice of claim 
cannot, as a general rule, be waived,®® and it has 

Conn —Main v Town of North 
Stonington, 16 A 2d 356, 127 Conn 
711 

91 . Mich—McIntyre v Grant Tp, 
172 N W 564, 206 Mich 223 

29 C J p 705 note 98 [a] 

Aequlremaat of aotloe to town not 
applloabla to superintendent 
Under statute requiring notice of 
defect in sidewalk as basis of action 
against town for resulting injuries, 
no preliminary notice of defect in 
sidewalk is necessaiy to maintain ac¬ 
tion against town superintendent of 
highways for injunes received 
through such defect, since statute 
refers only to actions against town 
—Weinberg v Town of Hempstead, 
34 NYS 2d 718, 264 App Div 738 

92 . Mass—Baird v Baptist Sue, 94 
NE 296, 208 Mass 29 

29 CJ p 705 note 2 

93 . Mass—Stevenson v Joy, 25 N. 

E 78, 152 Mass 46—Fisher v. 

Cushing, 134 Mass 374 
The common-law liability for in¬ 
jury to a traveler on a defective 
highway resting on a person by 
whose acts, positive or negligent, the 
defect was created may be enforced 
without notice of the time, place, and 
cause of the injury—Baird v Bap¬ 
tist Society, 94 N E 296, 208 Mass 
229 

94. Me —Perkins v Oxford, 66 Me 
545 

NH—Knight v Haverhill, 93 A 663, 
77 NH 487—Jewett v Keene. 62 
NH 701—Clark v Manchester, 62 
N H 577 

Notice of claim for death generally 
see Death S 30 

95. Cal —Cooper v Butte County, 61 
P2d 616, 17 Cal App 2d 43 

29 C J p 706 note 6 
County cannot be estopped by Its 
action to set up a failure to comply 
with the statute as to notice as a de¬ 
fense — Cooper V Butte County, su¬ 
pra 

Xn Kansas it has been held that, 
where an action for death has re- 


out re.strlt lions, and not one in 
course of construction or under re¬ 
pair—Fernbach v State, 265 NYS 
881, 148 Misc 446 
Construction of statute 

In New York, County L 9 6 a, pro¬ 
viding that any claim against county, 
not specified in 9 6, making countv 
liable for injuries to person or prop¬ 
erty caused by defective highways 
and bridges, for death or for Injury 
to person or property caused by neg¬ 
ligent or wrongful act of county or 
any of its agents, oftlceis or em- 
ploveca must be presented in writing 
within three months was not intend¬ 
ed to apply only to actions other than 
those pertaining to defective high¬ 
ways, the use of the word "or” In¬ 
stead of "and” in the phrase "dam¬ 
ages for death or injury to person or 
piopcrly" indicating an intention to 
differentiate —Hawkins v Oneida 
County. 38 N Y S 2d 844 

General and special statutes 

(1) Compliance with general statu¬ 
tory requirements relating to filing 
of claims against counties by claim¬ 
ants for damages for death of per¬ 
son allegedly caused by negligence 
of county in allowing dangerous con¬ 
dition in highway to exist is insuffi¬ 
cient where specific statute relating 
to filing of claims for injuries to 
persons resulting from dangerous 
condition of highway and requiring 
filing of verified claim therefor con¬ 
trols —Cooper v Butte County, 61 
P 2d 616, 17 Cal App 2d 43—Thomp¬ 
son v Los Angeles County, 36 P 2d 
186, 140 Cal App 73 

(2) General law, however, requir¬ 
ing that claim against county for 
personal Injuries resulting from de¬ 
fective highway shall be presented to 
board of supervisors within ninety 
days after accident occurred con¬ 
trols where county charter contains 
no provision for filing of such claim 
before bringing action —Thompson v. 
Los Angeles County, supra. 

Pleading giving of notice see infra 

9 279 
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been held that a vote of a town to pay damages, 
passed before notice given, or after the person in¬ 
jured has lost his rights by failure to give notice, 
is a mere gratuity on which no action can be 
brought.^® Even if the requirement of notice can 
be waived, a mere expression by a town officer of 
a willingness to do what is right, together with a re¬ 
quest to the injured person to make no expense 
about It, does not constitute a waiver,®'^ nor is a 
denial of the claim made by a husband a waiver of 
notice of a claim by the wife.®* The fact that the 
highway authorities, shortly after the accident 
which caused the injury, had knowledge of and 
repaired the defect is not equivalent to the statu¬ 
tory notice, although it may have a bearing on the 
right to relief ®® 

b. By Whom Given 

The notice of claim should be given in the name of 
the person claiming damages 

The notice of claim should be in the name of 
the person claiming damages ^ A requirement that 
*‘any person” injured shall give notice includes mi¬ 
nors,® and a father may give notice for his minor 
child when the statute provides that notice shall be 
given by a person injured or by another person “in 
his behalf”® Notice may be given by the admin¬ 
istrator of a deceased person,^ or by an agent or 
representative of the deceasedbut it should ap¬ 
pear in whose behalf the claim is made,® although it 


has been held that a notice presented by the person 
injured, but signed by his attorneys who did not 
describe themselves as such, is sufficient.*^ 

Husband or wife. A notice by a married woman 
alone is sufficient,® and a notice by a husband does 
not include a claim by the wife,® and, conversely, 
notice by a wife docs not include a claim by the 
husband A notice, however, in the name of the 
husband, claiming damages for injuries to both,^! 
or stating that the husband holds the town liable 
for injuries to his wife,^® is sufficient. 

c. Form and Contents 

The notice ordinarily should be In writing, and shouid 
comply with the statutory requirements as to the matters 
to be described or stated therein. 

The notice ordinarily is required to be in writ¬ 
ing,^® and, when written notice is required, defects 
therein cannot be supplied by oral statements to 
municipal officers The bringing of a suit within 
the time fixed for the service of notice has been 
held to be a sufficient compliance with the statute,^® 
although there is also authority to the contrary 

The notice should set out the claim distinctly,^^ 
showing that it is intended as a notice for the pur¬ 
pose of fixing the right of action,^® although it need 
not, unless required by statute, expressly state the 
intention to hold the municipality liable ^® It 
should describe, with reasonable certainty, the na¬ 
ture of the injury®® and should describe with rea- 


sulted In a Judpmont for plaintiff, 
It was not proiind for reversal that 
defendant pleaded and proved want 
of the required notice—Leisenrlng v 
Pleasant Hill Tp , 193 P 893. 108 Kan 
29 

90- Me—Clark v Tremont, 22 A. 
378, 83 Me 426 

Vt —GreffK V Weathersfleld, 56 Vt 
385 

97. Conn—Hoyle v Putnam, 46 
Conn 66 

98. Me—Hubbard v Fayette, 70 Me 
121 

99. Pa—McBride v Rome Tp , 32 
A 2d 212, 347 Pa 228 

1. N H —Sargent v Gilford, 27 A. 
306, 66 NH 643 

29 CJ p 705 note 11 

2. Cal —Hennessy v San Bernardino 
County, 117 P 2d 746. 47 Cal App 
2d 183—Phillips V Lios Anfpeles 
County, 35 P 2d 187, 140 Cal App 
78 

Kan —Bohrer v Kansas State Hlgrh- 
way Commission, 22 P.2d 470, 137 
Kan 925 

Mass—Madden v. Springfield, 131 
Mass 441 

3 . Mass —Taylor v. Woburn, 130 
Mass 494. 


4 . US—Dodge v North Hudson, C 
CNY, 188 F 489 

Wis—J’armh v Kden, 22 N W 399, 
62 WH 272 

29 CJ p 706 note 19 

5, Mass—Hams v Newbury, 128 
Mass 321 

N H —Ayer v Somersworth, 30 A 
1119, 66 NH 476 

Wis —Carpenter v Rolling, 83 N W 
953, 107 Wis 559 

0. Mass—Roach v Somerville, 131 
Mass 189 

29 CJ p 706 note 21 

7. Wis —Teegarden v Caledonia, 6 
NW 875, 50 Wis 292 

8. Vt—Church v Westminster, 45 
Vt 380 

9 . Me —Keller v Winslow, 24 A 
796, 84 Me 147—Hubbard v Fay¬ 
ette, 70 Me 121 

10 . NH—Sargent v Gilford, 27 A 
306. 66 N H 543 

11. Mass—Carberry v Sharon, 43 
NE 912, 166 Mass 32 

29 C J p 706 note 16 

18 Mass —Higgins v North An¬ 
dover. 47 NE 85. 168 Mass 251 

13 . Kan —Bohrer v Kansas State 
Highway Commission, 22 P 2d 470, 
137 Kan 926 


Me—Sawyer v Naples, 66 Me 463 
NY—Hawkins v Oneida County, 38 
NY S2d 844 
29 CJ p 706 note 23 

14. Mass —Roberts v Douglas, 2 N 
E 776, 140 Mass 129 

15. Ga —Mitchell County v Dixon, 
92 SE 406, 20 Ga App 21 

16. HI —Erford v Peoria, 82 N K 
374, 229 Ill 546 

17. Me —Beverage v Rockport, 76 
A 677, 106 Me 223 

29 CJ p 706 note 29 

18. Mass—Mooney v Salem, 130 
Mass 402—Ken.sdy v Lawrence, 
128 Mass 318 

19. Mass—Savory v Haverhill, 132 
Mass 324—Taylor v Woburn, 130 
Mass 494 

20. U S —Elson v Waterford, C C 
Conn , 138 F 1004, affirmed 149 P 
91, 78 CCA 676 

29 C J p 706 note 32. 

A notice that woman **got hurt” 
and that defective condition of road 
was cause of her “getting hurt” does 
not describe injury, as required by 
statute, to authorize recovery of dam¬ 
ages for her resulting death, since 
word “hurt” might include any In¬ 
jury, whether very trivial or very 
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sonable certainty the cause^i of the injury, the 
timers and placc^^ Qf the accident, and the dam¬ 
ages claimed,24 although it has been held that the 
amount of damages in dollars and cents need not 
be set forth 25 

The purpose of the notice is to put the local au¬ 
thorities in possession of the facts on which the 
claim is founded, with such reasonable certainty as 
will enable them to investigate such facts and there¬ 
by ascertain whether the claim is just, so that they 
may make either an appropriate settlement of the 
claim or an effective and intelligent defense to the 
action ,25 and where a notice is couched in such 
terms as arc sufficient to enable an ordinarily in¬ 
telligent person to find the place and understand 
how and when the injury occurred it constitutes a 
sufficient compliance with the statute,27 and the 
fact that the municipal officers had seen the defect 
or obstruction may be consideicd in determining 
the sufficiency of the notice 25 

Waiver of defects iw notice Failure to object 
to the notice when offered in evidence is not a 
waiver of material defects theicin or of the right 
to take atlvantage of such defects later in the 


course of the trial.25 

Saving clause. Under a saving clause in some 
statutes the notice is not invalid because of inac¬ 
curacy in stating the time, place, or cause of the 
injury, if there was no intention to mislead, and 
provided defendant was not misled thereby.^® Such 
a provision, however, obviates only inaccuracies in 
the description of the injury and does not supply 
a lack of any description 21 

Amendment of the notice after the bringing of 
suit ordinarily will not be allowed 22 

d. Service or Filing 

The notice must be served on or filed with the gov¬ 
ernmental body or officer authorized to receive It in the 
manner and within the time prescribed by the statute, 
unless, under the circumstances, a delay is Justified or 
excused 

The notice must be served on the governmental 
body or officer, as prescribed in the statute 22 It 
must be served, filed, or icceived within the time 
prescribed ,24 but under cxceiitional circumstances 
not attributable to tbe fault of claimant a notice 
given later than provided for in the statute has 


si^riou*^, and of whatovor nature — 
Mam V Town of Noilh Stonineton, 
16 A 2d ^56. 127 (\)nn 711 

21. N Y —fUrk v Town of Copake, 
12(. NTS 982 142 App Div 202 

29 C J p 706 note 32 

22. CV)nn —Lilly v Woodstock, 22 
A 4 0 09 (\)nn 219 

29 C J p 707 note J4 
23 Vt —Lmw V Town of Fairfield, 
IG VI /120 

29 C T p 707 note 35 
“Place,” .IS ubod in statute requir- 
In^r the giving of ,i notice stating the 
time when and tlie place whf're an 
injury leceived on a highway w.is 
Rustnined, is intended to be confined 
to a loralily lesfc extensive than tin 
entire high\<.n in the town and 
means a Uuality suflleienlly narrow 
and paitnulai as to inform the ofTl- 
eers of the towm of the where.^houls 
of the place of injury—Law v Town 
of Fail field, supra—29 CJ p 707 
note 35 Ld] 

2^ N H —Nohl(‘ V Portsmouth, 30 
A 419, 07 N 11 183 
SC — Viuium V State Highway De¬ 
partment, J61 SK 98, 162 SC 504 

25. Me—Marcottc v Lewiston, 47 A 
137, 94 Me 233 

29 CJ p 707 note 37 

26. US—KIson v W.atcrford, CC 
Conn, 138 F 1004, affirmed 149 F 
91, 78 CC^A 675 

SC—Fann v St.ite Highway Depart¬ 
ment. 165 SF 785, 167 SC 84 
29 C J p 707 not(‘ 38 

27. U S —Elson v Waterford, C C 


Conn. 138 P 1004. affirmed 149 F 
91, 78 CC 4 675 
29 C.I p 707 note 39 
Claim held in snbstantial compli- 
axice with statute, and .suffi< lent to 
notify highway oflh't rs that the 
(lairns were being presented ag.iinst 
them, notwithstanding tbe claims 
w'cre headed “claim for damages 
against Countv,’’ which was also 
joined as a defendant - Hennessy v 
San Ilernardino (''ountv, 117 I* 2d 745, 
4 7 Cal App Jd 183 

Sufficiency of notice of claim as C]ues- 
tion of law or fact see infra § 281 
Variance between notice and proof 
see infra 279 d 

28. —Tavloi v Woburn, 130 
Mass 494 

WIs—Redt pc nning v Rock 117 N 
W 805, 13() Wis 372—Salladay v 
Dodgeville, 55 N W 096, 85 Wis 
318, 20 L R A 541 

29. Vt—I'arkor v Jitlslield, 92 A 
24, 88 Vt 155 

30. Conn—Main v Town of North 
Stonington, 16 A 2d 360, 127 Conn 
711 

29 C J p 708 note 52 
Burden of proving that defendant 
wass not misled at, being on plain¬ 
tiff see infra § 280 a 

31. Conn —Main v Town of North 
Stonington, 16 A 2d 350, 127 Conn 
711 

32. NH—Leonard v Bath, 61 NH 
67 

33. Mass—Anderson v Inhabitants 
of Town of Billerica, 30 N E 2d 393, 
309 Mass 616 


Mich—Braun v Wav ne County, 6 
NW2d 744. 303 Mich 454 
NY—Millens y Town of Clrt enport, 
249 N Y S 055, 1 {9 Misc 555— 

Haw'kins v Oneida County, 38 N 
Y S 2d 844 

29 CJ p 70S note 54 

ITotica to town clerk of name and 
refcidenn of person injured because 
of defect in public vv.iy and time, 
place and cauM of injury must ac¬ 
tually be received by such officer to 
authorize recovery of damage's from 
town for such iniuiv — \ndeison v 
Inhabitants of Town of Biller lea, 30 
NE2d 393, 309 Mass 516 
Beamrement maudatory 

The statulorv i eqwir eunent that no 
eouiilv .shcall be liable for damages 
sust.iuH'd b> any pe‘i son ui)on any 
county road unless notice is served 
within sixty days after injury on 
county clerk or deputy is “manda- 
to^^,’’ and statute is not satisfied bv 
service of notice on county board 
of road commissioners, although coun¬ 
ty ele'ik IS Its chik—Braun v 
W.ivne County, 0 N V\' 2d 741, 303 
Mich 454 

34. Cal —Phillips V T^os Angelc's 
County, 35 I* 2d 187, 140 Cal Aiip 
78 

Kan—Bohrer v Kansas State High¬ 
way Commission, 22 P 2d 470, 137 
Kan 925 

Mich—Braun v Waviie County, 6 
NW2d 744, 303 Mu h 454 
NY—Fernhaoh v State, 265 N.Y.S 
881, 148 Misc 446 
29 C J p 708 note 55. 
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been held pood,^® as where claimant was bereft of 
reason by the injury Death is no excuse where 
the injured person lived for ten days in a condition 
in which he might have given notice ^7 Under 
some statutes a petition for leave to file a claim 
may be brought after the time limited has expired 
if the injured person was unavoidably prevented 
from filing his claim, and manifest injustice would 
otherwise be done,and such leave ordinarily will 
not be denied unless it appears conclusively from 
the admitted facts, or plaintiff’s petition, that he 
has and can have no claim against defendant 

A statute relating to the time of filing a notice 
of claim ordinarily is not retroactive and docs not, 
unless plainly so intended, apply to a claim accru¬ 
ing before, but not filed until after, the statute 
went into effect This docs not dispense with the 
necessity of filing a claim before suit,"*^ but such 
claim will be governed by the statute in existence 
at the time it accrued, ^2 and it has been held that 
it is sufficient that the claim is filed befoie the in¬ 
stitution of the suit, which is brought in due time'*^ 
The cause of action accrues at the time of the in¬ 
jury, within the meaning of a statute providing for 
the filing or presentation of tlu claim within a 
specified time after the accrual of the cause of ac¬ 
tion 


§ 276. Actions 

To recover for Injuries to the person or to personal 
property caused by a defective highway the procedure 
designated by statute must be followed. An action to re¬ 
cover for such an injury is in some cases regarded as a 
private action for a public nuisance. 

The procedure designated by statute as that to 
be followed in order to recover for injuries caused 
by a defective highway must be followed,^® and, 
where alternative methods are authorized, a party 
cannot combine procedural steps of both methods, 
but must wholly pursue one or the other 

An action for damages for bodily injury caused 
by an obstruction to a highway has been held to be 
a private action for a public nuisance 

§ 277. - Time to Sue, Jurisdiction, and 

Venue 

Actions to lecover for Injuries to the person or to 
personal property, caused by defective highways, must 
be instituted after the cause of action has arisen and 
within the period of a controlling statute of limitations 
At common law and under some statutes such actions 
are transitory, but under other statutes they are local 

Conformably lo the rule applicable in civil ac¬ 
tions generall}, see Actions §§ 127, 128, an action 
to recover foi injuries caused by a defective high¬ 
way must be instituted after the cause of action 
theiefor arises"*^ and within the jieriod of a con¬ 
trolling statute of limitations Under the statutes 


35 Mass—Welch v Gardner 133 
Mciss 5 JO 

29 C T p 708 note 56 

36. Vl —Kanu'*^ v Tdwn of Brattlf- 
boro, 5<1 \l 471—Gonveau v Town 
of Milton, 48 Vt 172 

37. Mass—Na^^h v South Hadley, 13 
M E 37G, 145 Mass, 105 

38 N TI - Hridpbfim v Effingham, 
16S A S04. S6 N H 332 
20 rj p 709 not( 69 
ming nunc pro tunc 
Tender a «?tatute permitting; a fil¬ 
ing: on leavt of court wheie there 
w.is a reasonable excuse for failure 
to file sooiioi, whcie failure lo ffive 
timely requiied notice occurred ci¬ 
ther IhrouKh c'ounsc I's neKligence or 
Ignorance of the law, and towniship 
commissioners learned of accident 
within a few days after accident and 
repaired road within two weeks, the 
court should allow notice to he filed 
“nunc pro tunc” on the* tjround that 
petitioners had shown a r»*aaonal)le 
excuse within the meaning of the 
statute—McBride v Rome Tp , 32 A 
2d 212, 347 I'a 228 

39. NH—Bndffham v EfT!ng:ham, 
168 A 904, 86 NH 332 
Denial of leave to file claim is not 
erroneous where the facts found did 
not conclusively establish that road 
at place of accident was state-aided 


road so as to rcdievc town of lialulitv 
therefor —Bridgham v Effingham 
supra 

40. Pa—FJkokut v Washington 
Count>, 21 Wash Co 4 9 

SC —Kann v State Highway l^ipirt- 
nnnt, 152 SE 429, 155 S 219 
Wash—Homer \ Puncc' County, 191 
T' 39G. Ill "Wash 3S6 

41. S C —Fann v State Highway 
Department. 162 SE 429, 155 S 
219—United States Casualty Co v 
Slat« Highway Depaitment, 151 
SE S87, 156 SC 77 

In California it has been held that 
a general law requiiing that claim 
against county for personal injurns 
itsuUmg from defective highway 
shall he piesented to hoard of supc'r- 
visors within ninety days after acci¬ 
dent occurred requires one so in¬ 
jured hcfoie act took ell'«‘ct to fib 
such claim and not thereby to impair 
injuied party's light to recover since 
act merely prescribes procc'dure for 
enforcement of such rtght—Thomp¬ 
son V Eos Angeles County, J5 P 2d 
186, 140 CalApp 73 

42. Wash —Horner v Pierce County, 
191 P 396, 111 Wash 386 

43. SC—Fann v State Highway De¬ 
partment. 165 SE 786, 167 SC 84 

44. U S —Dodge v North Hudson, 
GCNY, 188 F 489. 
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Wash—Horner v Pierce County, 191 
P 396, 111 Wash 386 

45. Mifh—Braun v Wayne Coun¬ 
ty, 6 NW2d 744. 303 Mich 454 

46. Mich —Braun v Wavne County, 
supra 

47. Iowa—Rvan v Cht\ of Em- 
metsburg, 4 N W 2d 435 

48. Cal - -Walton v Kern County, 
102 P 2d 531. 39 Cal App 2d 32 

Tirnc' to sue and limit.itions of action 
for injury in city street see the 
CJS title Municijial Corporations 
§ 931, also 43 CJ p 1208 notes 24- 
30. p 121J note 14-p 1215 note 33 

49. Cal—Walton v Kern County, 
supra 

CoutrolUug statute 

(1) Wheic‘ statutes permitting the 
filing of actions against counties on 
claims arising liom defective oi dan- 
gorou.s condition of public streets and 
highways and providing for filing of 
a verified claim within ninety days 
after lhc‘ accident contained no pro¬ 
vision relating to the* time within 
which an action on such claims may 
be filed, time within which such ac¬ 
tions must be filed is governed by 
general statutes which must be con 
strued with statute's autliorizing fil¬ 
ing of such actions — lleniicssv \ 

I San Bernardino County, 117 P 2d 745, 

1 47 Cal App 2d 183 
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in force in some jurisdictions such an action cannot 
be maintained until the municipality, board, or per¬ 
son charged by law with the duty of keeping the 
highways in repair has rejected the claim,®® or has 
been served with notice thereof,®^ but under other 
statutes there need be no delay in bringing suit 
after notice of the injury has been given and claim 
for compensation has been made to the proper par¬ 
ties ®2 

Venue At common law actions for injuries to 
the person or to personal property resulting from 
defective highways were transitory,®3 and the same 
rule prevails under the statutes of some of the 
states,®'^ while in others they have been made lo¬ 
cal ®® 

§ 278. - Parties, Right of Action 

The proper party to bring an action for injuries 
caused by a defective highway is the party injured, and 
all persons interested may be joined as defendants The 
liability of different persons for the same injury Is not 
Joint where it arises from a violation of different duties 
Under some statutes the cause of action does not arise 
until the claim has been rejected 

In tasc of injury to property from a defective 
highway the owner of the property is generally the 
proper jjarty to bring the action All jicrsons in¬ 
terested may be joined as defendants ®'^ Under 
statutes which make a town, county, or other po¬ 
litical subdivision liable for the neglect of the high¬ 


way commissioner or other officer charged with the 
duty of keeping the highways in repair, but which 
do not prevent suit against such highway commis¬ 
sioner or other officer in his individual capacity, 
the fact that plaintiff in an action against the com¬ 
missioner added defendant’s title to his name, and 
alleged that he was commissioner, does not make 
the action one against the commissioner in his in 
dividual capacity ®® 

Where an individual and a political body are both 
liable for an injury caused by a defective highway, 
the individual as the author of the defect and the 
political body for neglect of its statutory duly to 
repair it, their liability is not that of joint tort¬ 
feasors, they are collaterally liable by reason of 
distinct, although related, torts for the same in¬ 
jury, and, therefore, an unsatisfied judgment 
against one will not bar an action against the oth¬ 
er ®® Liability as the basis for a tort action against 
both a contractor and subcontractor for injuries 
caused by barriers erected by the subcontractor can¬ 
not be predicated on the theory of a joint enter¬ 
prise where each is engaged in a different work at 
sejiaiatc points on a common project®® 

Under the statutes in force in some jurisdictions 
the cause of action docs not arise until the munici¬ 
pality, board, or person charged by law with the 
duty of keeping the highways in repaii has rejected 
the claim 


(2) Act Krantinp to institute 

suit »‘iM:uinst state hi^,hwa\ depart¬ 
ment for dc.ith of motorist killed m 
aulomoliile collision created a rijrht 
of action, and nn\ pf i lod of limita¬ 
tion fixed bv the a< I Koverna - C'ox 
V liOuisiana Department of lligh- 
wav‘c, T^a App, 11 So 2d 409 

(3) Where suit against dfparlment 
of highways for wrongful death of 
motorist killed in automobile eolli- 
sion was tiled more than one year 
after death of motorist but less than 
onc' >(ar after effective date of aet 
granting light to institute suit, the 
suit was not barred hv limitations 
in view of fact that the aet elevating 
the right ot action did not prescribe 
a period of limitation—(’ox v Lou¬ 
isiana Department of Ilighwa>s, su¬ 
pra 

(4) Action for death from negli¬ 
gence of county road contractor en¬ 
gaged in highwa\ construction work, 
not lepair work, is not barred by 
Ihirtv-day limitation period applica¬ 
ble to action for damages for Insuffi¬ 
ciency or want of repairs of high¬ 
way—Pratt v Western Bridge ^ 
Construction Co, 218 NW 397, lib 
Neb 553, 58 A L R 627 

60. Cal—Walton \ Kern County, 

102 r 2d 631, .39 Cal App 2d 32 


Notice or presentment of claim for 
injury as condition precedent to 
action for damages suffered by rea¬ 
son of defective highway see su- 
pia 9 275 

Notice or presentment of claim for 
inlurv as condition precedent to 
action against mimic ipalil> for 

damages suffc'red h\ reason of de¬ 
fective streets see the CTS title' 
Municipal Corporations § 923, also 
43 C I p 1184 note 25 

51. Mich —I{raun \ Wavnc* (^oiinty, 
6 NW2d 744, 303 Mich 454 

52. Mass—Hams v Newbury, 12S 

Mass 321 

53. Me—Haskell v Woolwich, 68 

Me 635 

29 C’ J p 709 note 67 

54. Md--<junther v Dranbauer, 38 

A 33. 86 Md 1 

29 C J p 709 note 68 

65. (la—Lincoln County v Gazza- 
way, 358 SE 647, 43 Ga App 358 

29 C J p 709 note 69 

56. Wis —Welsh v Argyle, 55 N W 
412, 85 Wis 307 

29 C J p 709 note 71 

Husband's right of action for injury 
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to wife from clefeetive highway see 
the J S title Husband and Wife 
§ 400, also 30 CJ p 962 note« 26- 
28, and 29 CJ p 709 note 76 
1‘arc Ills’ right of action fur injurv to 
child from dofoet in highw^av see 
Hu CJS title Paient and Child 9 
41, also 46 CJ p 1295 note 98 la], 
and 29 C J p 709 note 7b 
Whether action or cause of *u tion for 
injuries ri'sulting from detective 
highw.iv survives the death of in¬ 
jured person see Abatement and 
V ival 9 145 h 

57. Cal—Doeg v Cook, 58 P 707. 

12b Cal 213, 77 Am S R 171 
29 (’ J p 709 note 72 

58 NY —Campbell v Powers, 140 
NYS 675, 155 App Div 862 
Liability of counties, towns, and oth¬ 
er jiolitua] subdivisions foi inju¬ 
ries caused b\ defects or obstruc¬ 
tions in highways see supra § 250 
Individual liability of highway ofll- 
eers see supra 9 251 

50. HI —Bennett v FUlel-d, 13 R I. 
139, 43 AmR 17 

60 Ala—Thomas v Saulsbury & 
Co. 102 So 116, 212 Ala 246 

61. Cal—Walton v Kern County, 102 
P2d 531, 39 Cal App 2d 32, 
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§ 279. -Pleading 

a. General rules 
b Declaration or complaint 
c. Plea or answer 
d Issues, proof, and variance 

a. General Rules 

The general rules of pleading govern. 

The ijencral rules of pleading governing civil cas¬ 
es generally, considered in the C J S title Plead¬ 
ing, also 49 C J p 30 note 1-p 886 note 58, particu¬ 
larly those applicable in negligence cases, see the 
CJS title Negligence §§ 183-202, also 45 C J p 
1056 note 85-p 1145 note 25, apply to actions for 
injuries from defects in highways 

b. Declaration or Complaint 

(1) In general 

(2) Care on plaintiff’s part 

(3) Existence, nature, and location of 

defect 

(4) Notice of defect or obstruction 

(5) Notice of claim for injury 


(1) In General 

Plaintiff in his petition, declaration, or complaint 
must allege a cause of action In his favor and against 
defendant. Plaintiff may amend his pleadings in a 
proper case 

The petition, declaration, or complaint should 
fully and clearly set out the facts which constitute 
plaintiff’s cause of action It should contain a 
full, clear statement of the grounds of defendant’s 
liability They should set out facts showing the 
existence and nature of the defect, and its loca¬ 
tion, as discussed infra subdivision b (3) of this 
section, defendant’s negligence®^ at the time the 
injury occurred,®® or its liability for the negligence 
of Its officers, if the negligence of such officers is 
alleged ,®'^ the natuie of injuries sustained by plain¬ 
tiff ,®^ that the negligence averred was the proxi¬ 
mate cause of the injury and the damages 
claimed'^® Wheie the general duly of keeping 
highways in rejiair is imposed on defendant by a 
public statute, such duty need not be alleged,or, 
at most, a general allegation as to such duty is suf- 
ficicnt,'^2 without slating that it was imposed by 
statute However, if the liability imposed is spe- 


62. SC—Harrison v Moragne, 25 S 
E 2d 742 

29 C J p 709 note 80 

63. RI—Stone v Pendleton, 43 A 
643, 21 RI 332 

29 C J p 709 note 81 

64. Wis—Podah v Deer Creek, 75 
N \V 75, 99 Wis 509 

29 C J p 709 note 81 

Fleadingf held sufficient 

(1) Generally 

111 —Darniody v Kroger Grocery & 
Baking Co, 280 IlIApp 253, af¬ 
firmed 1 N E 2d 5b, 302 Til 554 
W Va —Cla> ton v Itoane County 
Couit, 123 SE ISO. 9b W Va 333 
29 C J p 709 note SI [a] 

(2) Complaint, spetifyirig misman¬ 
agement and defects in the lepair of 
a highwa> in <numeiated particu¬ 
lars, and that such acts were willful 
and negligent and the proximate 
cause of plaintiffs injury, stated a 
cause of action against highway (on- 
tractoi —Harrison v Moragne, S C , 
25 S E 2d 74 2 

(3) Complaint in action for wrong¬ 
ful death against (ounly commis¬ 
sioners, alleging that defendants 
were actually engaged in construct¬ 
ing and giading road and negligently 
caused explosion which resulted in 
decedent’s death, was held to state 
cause of action against defendant 
commissioners —Lowry v Carbon 
County, 232 P 908. 64 Utah 555 

65. Ala—Shelby Iron Co v Mor¬ 
row, 05 So 370, 209 Ala 116 

29 C J p 710 note 82. 


AUegationB of neglig-once held anffi- 
cient 

(1) Allegation that defendant's 
overturned tractor was naturally cal¬ 
culated to frighten a mule of ordi- 
narv gentleness was a sufficient aver¬ 
ment showing negligence in leaving 
the tractor in that position, since 
very general averments, little shoit 
of mere conclusions of a want of caie, 
meet the requirements of the law — 
Shelby Iron Co v Morrow, 95 So 
370, 209 Ala 116 

(2) For other cases see 29 C J p 
710 note 82 [I*] 

Allegations as to harriers or lights 

In action for injuries caused by 
washout in highway, complaint alleg¬ 
ing that there were no harriers, 
lights, or any warning at or near 
approach to excavation at time of 
injury was held suflicient without al¬ 
legation that propeT barriers w<*re 
not erected and maintained by road 
supervisor—Becker v Chappie, 232 
I* 538’, 72 Mont 199 

66. (\il —(’’otter v Llndgren, 39 P 
950, 10b Cal 602, 46 Am S R 255 

Ind—Bluffton Corp v Mathews, 92 
Ind 213 

67. Ind —Abbett v Johnson Coun¬ 
ty, 16 N E 127. 114 Ind 61 

NH—Edgerly v Concord, 69 N H 
341 

68. Mich—Shadock v Alpine Plank- 
Road Co. 44 NW 168, 79 Mich 7 

29 CJ p 710 note 87 

69. Ala —Shelbv Iron Co v Mor¬ 
row, 95 So 370, 209 Ala 116. 
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Snfficlency of allegation. 

(1) A count charging defendants 
with negligently leaving a tractor 
overturned by the roadside in a po¬ 
sition which would naturally frighten 
a reasonably gentle animal being 
driven along the highway and <hat 
plaintiff s mi’le, whith was reason¬ 
ably gentle, was frightened thereby, 
and shied, throwing plaintiff from 
the buggy and iniuring him, alleg¬ 
es facts from which the injury may 
he infeired as the unbroken sequence 
of cause and effecl, and was not de¬ 
murrable for failure to allege that 
the negligence proximateJy caused 
the injury —Shelby Iron Co v Mor¬ 
row, 95 So 370, 209 Ala 116 

(2) A count alleging negligence In 
failing to give warning of the pres¬ 
ence of a tractor overturned along¬ 
side a highway, which was calculated 
to frighten animals of ordinary gen¬ 
tleness, was iK'ld not demurrable for 
failure to allege that the negligence 
was the proximate cause of plaintlfTs 
imurles when his mule was fright¬ 
ened at the tractor and threw him 
from the buggy —Shelby Iron Co v. 
Moirow, supra 

70. VVis—Barney v Hartford. 40 N 
W 581, 73 Wis 95 

29 C J p 710 note 88 

71. Mass—Rea4 v Chelmsford. 16 

IMck 128 ^ 

72. Conn—Griswold v Gallup. 22 
Conn 208 

Mass—Head v Chelmsford, 16 Pick. 
128 

73. Conn —Griswold v. Gallup, 22 
Conn 208. 
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cial and defined by statute, it is necessary in addi¬ 
tion to set forth the facts which show the existence 
of such liabilityThe declaration or complaint 
should also allege facts showing that it was duty 
of defendant to have kept the highway in repair 
at the time when the injury was sustained ,'^5 and 
it must allege that it was a highway erected or es¬ 
tablished'^® and maintained^^ by defendant political 
subdivision. The lack of sufficient funds to pay for 
repair of the highway is a matter of defense, and 
plaintiff need not allege that defendant possessed 
sufficient funds or the means of obtaining them 

Amendment, An amendment of the declaration, 
not changing the cause of action, may be allowed 
in a proper case 

Presumption after verdict After verdict plain¬ 
tiff's pleadings will be presumed sufficient.®® 

(2) Care on Plaintiff’s Part 

As a general rule, although there la authority to the 
contrary, plaintiff, in his pleadings in an action based on 
negligence, need not negative contributory negligence; 
but a complaint which shows contributory negligence 
is bad. 

Although it is held in some jurisdictions that 
plaintiff must show by direct averments or by the 
facts stated that he was not guilty of contributory 
negligence,®^ and that an allegation that plaintiff 


was free from fault is sufficient unless the facts 
specifically stated clearly show negligence on his 
part,®2 the weight of authority is to the effect that 
contributory negligence is a matter of defense and 
need not be negatived,®® unless other matters stat¬ 
ed by plaintiff show negligence on his part.®* The 
fact that the existence of a defect or obstruction 
was unknown to plaintiff need not be alleged,®® 
even in jurisdictions where contributory negligence 
mu^t be negatived, an averment that plaintiff was 
without fault being equivalent to an averment that 
he had no knowledge of the defect,®® and could not 
by reasonable diligence have discovered it,®^ and 
a general allegation that plaintiff was without fault 
is not overcome by facts pleaded showing such 
knowledge, unless these other averments are of such 
a nature that contributory negligence is necessa¬ 
rily inferable therefrom ®® However, a complaint 
which on its face clearly shows contributory neg¬ 
ligence IS bad ®® 

(3) Existence, Nature, and Location of De¬ 
fect 

The petition, declaration, or complaint should allege 
clearly and with reasonable certainty the existence, na¬ 
ture, and location of the defect which caused the injury 
complained of. 

The declaration or complaint should show the ex¬ 
istence and nature of the defect,®® and that the in- 


74. Ala—Barbour County v, Horn, 
41 Ala 114 
29 CJ p 710 note 92 

76. Neb—Stitzel v Hitchcock Coun¬ 
ty, 298 NW 566, 139 Neb 700 
N.y— Scolt V North Salem, 122 NY 
S 497. 138 ApplMv. 26. 

29 C J p 710 note 93 
Allegation held snillclent 

Allegation that road was under the 
care and control of defendant and 
kept and maintained by it for travel, 
and that defendant was charged with 
the duty of keeping it in repair and 
free from dangrerous obstructions, is 
sufficient without a further allegation 
that the road was a county-district 
road, as that conclusion will be 
drawn from the averments where 
such road is the only one which de¬ 
fendant controls and has the duty to 
repair and maintain—Clayton v 
Roane County Court, 123 SK 189, 96 
WVa 333 

Demurrer 

Petition against board of county 
commissioners for Injury by defect in 
street within village was hold de¬ 
murrable for failure to show duty 
of commissioners to repair street — 
Sroka v Green Cab Co , 172 N E 
631, 36 Ohio App 438, error dismissed 
Smith V New York Cent R Co, 170 
NB. 637, 122 Ohio St 45. 


76. Neb—Stitzel v Hitchcock Coun¬ 
ty, 298 NW 666, 1S9 Neb 700 

77. Neb—Stitzel v. Hitchcock Coun¬ 
ty, supra 

7a Mont —Smith v Zimmer, 125 P 
420. 46 Mont 282 

29 C J p 710 note 94 

79. Colo—Missouri Pac Ry. Co v. 
Atkinson, 129 P 666, 23 Colo App 
357 

29 C.J p 710 note 95 

80. Mass —Raymond v Lowell, 6 
Cush 624, 63 Am D 67. 

29 C J p 710 note 96 

81. S C —Bunton v South Carolina 
State Highway Department, 196 S 
E 188, 186 SC. 463 

29 C J p 710 note 97 

82. Ind—Elkhart v Wltman, 23 N 
E 796, 122 Ind 638—Bloomington 
V Rogers, 83 Ind 261 

83. La —Bamhurg v Standard Oil 
Co of Louisiana, App, 199 So 411 

Nev—^Clty of Las Vegas v, Schultz, 
83 P 2d 1040, 1043, 69 Nev 1, citing 
Corpus Juris. 

29 C J p 710 note 99. 

84. Mont —Snook v Anaconda, 66 
P. 766, 26 Mont. 128 

86. Nev —City of Las Vegas v 
Schultz, 83 P2d 1040 1043, 69 Nev 
1, citing Corpus Juris. 

' 29 C J. p 711 note 2 


86. Ind—Bloomington v Rogers, 83 
Ind 261—Elwood v I-iaughlin, 65 N. 
E 18, 29 Ind App 667 

87. Ind —Washington v. Small, 86 
Tnd 463 

88. Ind—Evansville & T H R. Co 
V Crist, 19 N E 310, 116 Tnd 446, 

9 Am S R 865, 2 LUA 450 

29 CJ p 711 note 5 

89. La —Bamburg v Standard Oil 
Co of Louisiann, APP, 199 So 411. 

29 CJ p 711 note 6 
80. Wash —Leber v King County, 
124 1* 397, 69 Wash 134, 42 L-R. 
A ,N S , 267 

29 C J p 711 nolc 7 

Amendment of defective pleading see 
sniira subdivision b (1) of this sec¬ 
tion 

Statemsnt of defect held sulILoieiit 

(1) Petition alleging that defend¬ 
ant negligently permitted gravel on 
highway charged violation of statu¬ 
tory duty to keep roads In proper 
repair without an Independent alle¬ 
gation that defendant failed to keep 
the road in proper repair—Bales v. 
Board of County Com*rs, 164 N E. 791. 

30 Ohio App. 249. 

(2) Other cases see 29 CJT, p Til 
note 7 [bj 

Nsgllgence based ou obstxuotioiis held 
act charged 

Where complaints In action for per- 
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jury resulted therefrom,®' although, according to 
some decisions, a general description of the defect 
is sufficient,®^ at least when objection is not raised 
until after judgment.®® The complaint should also 
describe with reasonable certainty the location of 
the defect,®^ as within a duly established public 
highway®^ in defendant political subdivision,®® de¬ 
scribing such highway,®"^ and, if defendant desires 
a more accurate description of the place of the ac¬ 
cident, his remedy is by motion to have the com¬ 
plaint made more definite and certain, or that a 
bill of particulars be rendered ®® If a temporary 
obstruction caused the injury, an averment that it 
was there an unreasonable length of time is re¬ 
quired,®® 

(4) Notice of Defect or Obstruction 

In general, unless liability exists regardless of notice, 
the complaint must allege that defendant had notice of 
the defect or obstruction which caused the injury. If 
actual knowledge of such defect is essential to liability, 
It must be alleged 

Where the facts show that the defect or obstruc¬ 
tion was caused by the direct act of the munici¬ 
pality or Its officers, the municifiality is liable ir¬ 
respective of notice, as appears supra § 263, and 
hence such notice need not be pleaded ' However, 
where the complaint shows that defendant munici¬ 
pality did not cause the defect or obstruction, it 


must allege that defendant had notice thereof, or 
must state facts from which such notice can fairly 
be inferred,® unless the statute imposes absolute li¬ 
ability on the municipality regardless of notice,® 
and a general allegation of negligence on defend¬ 
ant’s part has been held to imply that it had notice 
of the defect.^ In jurisdictions where actual knowl¬ 
edge or notice is required, as considered supra § 
263, the petition or complaint must allege such ac¬ 
tual knowledge,® and an allegation that defendant 
''knew” and could by the exercise of ordinary care 
have known of the defect has been held insuffi¬ 
cient ® In an action against a member of a high¬ 
way commission for injuries resulting from the 
negligence of highway employees while engaged in 
repair of the highway, a complaint which fails to 
allege that the commission knew of the condition 
of the road or had an opportunity to know is insuf¬ 
ficient 

(5) Notice of Claim for Injury 

As a general rule service of a required statutory no¬ 
tice of claim for injury must be alleged 

The declaration or complaint must, in most ju¬ 
risdictions, allege that the statutory notice of claim 
for injury was served on defendant,® although some 
authorities have held that, since such notice is no 
part of the cause of action, service thereof need 


sonal injuries resulting: when plain¬ 
tiff's horse became frightened from 
noises of defendant’s stonocrushing 
plant were subjer l to oojKStruction 
that negligence based on obstructions 
in highway was not charged, trial 
court's ruling based on «5Uch construc¬ 
tion was not disturbed—Johnson v 
Wclls-Lamson Quarry Co, 153 A 
203, 103 Vt 178 

91. N J —South y West Windsor 
Tp, Mercer County, 82 A 852, 82 
N I Law 262 
29 CJ p 711 note 8 

02. N H —Corey v Bath, 35 N H 
530 

29 C J p 711 note 9 

93. Vt—Powers v Woodstock, 37 
Vt 44 

94. Ala—Goggins y My rick, 31 So 
22, 131 Ala 286 

29 C J p 711 note 11 
Amendment of defective pleading see 
supra subdivision b (3) of this sec¬ 
tion 

95. Wis —Washburn v. Chicago & N 
W Ry Co, 32 NW 234, 68 Wis 
474 

29 C J p 711 note 12 

96. Pa—Powell V East Union Tp, 
26 PaDist 924 

29 CJ p 711 note 18 


97. NH—Palmer v Portsmouth, 43 
N H 265 

29 CJ p 711 note 14 

98. N Y —Dougherty v Trustees of 
Village of Horseheads, 26 N Y S 
642, 73 Hun 443 

29 C J p 7J1 note 15 

99. Ala—Shelby Iron Co v Morrow, 
95 So 370, 209 Ala 116 

Heason for averment 

Temporary obstru( lions are permis¬ 
sible under certain circumstances for 
the benefit or convenience ol an in¬ 
dividual, unless of such character as 
to be a nuisance per se—Shelbv lion 
Co V Morrow, supra 
Averment held snAcient 

A count c^f a dec laiation, charging 
the negligent leaving of a tractor 
ovtiturned by a rcjadside “for an un¬ 
reasonable length of time to 

wit, three houis,” In such a manner 
as to frighten a reasonably gentle 
animal, was held not demurrable for 
failure to allege that the tractor was 
left in the position complained of for 
an unreasonable length of time, rea¬ 
sonableness of such time being a jury 
question —Shelby Iron Co v Mor¬ 
row, supra 

1. Ind —City of Goshen v Alford, 
55 N E 27, 154 Ind 68 
29 CJ p 711 note 17 
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2. Mich—Moodv v Shelby Tp , 68 
NW 259, 110 Mich 196 

29 C J p 712 note 18 
Allegations held snfflclent 

(1) Averment that defendants, as 
bon id of county commissioners and 
individuals, had actual knowledge of 
wa.shout and conrlilion of highway 
sufTiciently alleged not it e thereof to 
board - Bee ker v Chappie. 23 J P 538, 
72 Mont 199 

(2) Other cases see 29 C J p 712 
note 18 fa] 

3. W Va—Chapman v Milton, 7 SE 
22, 31 VV Va 384 

29 C J p 712 note 19 

4. R I —Carroll v Allen, 37 A 704, 
20 R I 144 

5. Kan—Arnold v Board of Com’rs 
of Coflev County, 291 P 762, 131 
Kan 343 

6. Ky —Reusch v Licking Rolling 
Mill Co, 80 SW 1168, 118 Ky 369, 
26 Ky L 249 

20 CJ p 712 note 22 

7. Or — Corliss v Van Duzer, 285 P, 
253, 132 Or 265 

8 . SC — U S Casualty Co v State 
Highway Department of South Car¬ 
olina, 161 SE 887, 165 SC 77 

29 CJ p 712 note 23 
Variance between notice of claim for 
injury and ple.idings see infra sub¬ 
division d (2) of this section 
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not be alleged.® The notice need not be set out 
in full, a general allegation that the required notice 
•was given being sufficient,^® nor need the place 
of delivery be stated 

c. Plea or Answer 

The general rules governing the plea or answer In 
civil actions generally apply. Matters of affirmative de¬ 
fense must be pleaded. 

Under the general rules governing the plea or an¬ 
swer in civil actions generally, considered in tha 
CJ.S titles Pleading §§ 99-183, also 49 C J p 179 
note 58-p 322 note 86, and Negligence §§ 19^198, 
also 45 CJ. p 1113 note 37-p 1124 note 4, which 
apply to actions of this nature, defendant, if he 
relies on matters of affirmative defense, must clear¬ 
ly state facts sufficient to constitute such a de¬ 
fense ^2 In some jurisdictions defendant, if he re¬ 
lies on the contributory negligence of plaintiff, must 
allege it ^2 The existence of the road as a public 
highway may be denied, as considered supra § 
255 a, but such existence is not put in issue by a 
denial of a legal layout An admission in the 
answer that some notice was served is not an ad¬ 
mission that the required notice was duly ser\cdi^ 

d. Issues, Proof, and Variance 

(1) In general 


(2) Variance between notice of claim 
for injuries and pleadings and 
proof 

(1) In General 

The proof mutt conform to the pleadings and all 
material allegations necessary to establish plaintiff’s 
cause of action must be proved. Evidence competent to 
prove the various matters put In issue by the pleadings 
it admissible. 

As in other actions, sec the C.J.S title Pleading 
§§ 520-523, also 49 C J p 785 note 53 p 791 note 13, 
all the material allegations of the pleadings neces¬ 
sary to establish plaintiff’s cause of action must be 
proved,^® unless admitted by the answer Mat¬ 
ters required by statute as a prerequisite to liability 
must be proved In some jurisdictions proof of 
defendant’s actual knowledge of the specific defect 
which caused the injury is essential to liability 

The evidence must conform to the pleadings,2® 
and a material variance is fatal 21 However, slight 
and immaterial variances which do not mislead or 
prejudice the adverse party may be disregarded 2- 
Where plaintiff’s injury may have resulted from 
several possible wrongs of defendant, he is entitled 
to present all of such wrongs as grounds for re¬ 
covery in one suit and recover on one or another 
as the proof shows the facts to be 23 


9. Vt—Herrick v Holland, 77 A 6 , 
83 Vt 502 

29 C.r p 712 note 24 

10. Wis—Cairncro.ss V Pewaukee. 47 
NW 13. 78 Wis 66, 10 L H A 473 

11. Me—Smiley v Merrill Planta¬ 
tion, 24 A 872, 84 Me 322 

12. SC—McCoy v State Highway 
Department of South Carolina, 169 
SE 174. 169 SC 436 

29 C J p 712 note 31 
Defenses admissible under general is¬ 
sue see infra subdivision d of this 
section 

Statutory •xemptlon from liability 

State highway department, to avail 
Itself of statutory exemption from 
liability for Injuries or property dam¬ 
age given by statute, must plead 
facts giving rise to exemption—Mc¬ 
Coy V State Highway Department of 
South Carolina. 169 SE 174, 169 SC j 
436 

13. Kan —Arnold v Board of Com’rs 

of Coffey County, 11 P 2d 729. 135 
Kan 651—Arnold v Board of I 

Com’rs of Coffey County, 291 P 
762. 131 Kan 343 

Answer held eoffleient 
Kan —Knox v Board of Com’rs of 
Stevens County, 276 P 84, 128 Kan 
22 

14. Wis—Carp<‘nter v Rolling, 83 
N.W. 963, 107 Wis 669 


15. Wis—Berry v Wauwatosa, 58 N 
W 751. 87 Wis 401 

16. RI—Potts V Town of Warwick, 
34 A 993. 19 R I 489 

SC—Bunion v South Caiollnn State 
Highway Department, 396 SE 188, 
186 SC 463 —trooper v South Caro¬ 
lina Highway Depaitmonl, 190 SE 
499, 183 SC 166 

29 CJ p 712 note 37 

17. Or—Buttle v T^ouglas Countv, 
168 P 1180, 87 Or 105 

29 C J p 713 note 38 

18. Kan —Arnold y Board of Com’rs 
of Coffey County, 291 P 762, 131 
Kan 343 

19. Kan —Arnold v Board of Com’rs 
of Coffey County, supra 

90. Ky —Dawkins Dumber Co v 
Row, 276 SW 493, 210 Ky 666 

RI—Potts V Town of Warwick, 34 
A 993, 19 RI 489 

21. R1 —Potts V Town of War¬ 
wick, supra 

I 29 C J p 713 note 40 

Variance between notice of claim 
for injury and pleadings and proof 
see infra subdivision d (2) of this 
section 

22. Kan —Story v Board of Com’rs 
of Brown County, 226 P 772. 116 
Kan 300 

29 CJ p 713 note 41. 


Variances held immaterial 

(1) Allegation that, by leason of 
failure of county to provide any 
warning of a deep excavation across 
the road except n board close to its 
edge, plaintiff ran his car into the 
excavation, and proof that in seeking 
to avoid the excavation he turned 
quickly, and in doing so ran off a 
tempoiary bridge, are not in material 
vailance, in absence of showing that 
defendant was actually misled — 
Story V Board of Com’rs of Blown 
County, supra 

(2) Other cases see 29 C .1 p 713 
note 41 [a] 

23. Conn —Ashiiorn v Waterbury, 

40 A 458, 70 Conn 651 
NH—Robertson v Monroe, 116 A. 

92, 80 NH 268 

Negligence In creating danger or In 
falling to provide guards 

A person injured by the dangerous 
approach to a highway, created by 
act of the selectmen some time be¬ 
fore, may allege both the original 
negligence in creating the danger and 
the negligent failure to eiect barri¬ 
ers or place lights, and may recover 
for whichever negligence the proof 
shows was the proximate cause of 
the injury, although a finding that 
failure to guard was the cause would 
preclude recovery for the original 
wiong—Robert&on v Monroe, supra. 
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In determining what evidence of particular in¬ 
juries IS admissible, the complaint, notice of in¬ 
jury, and claim for damages should be construed to- 
gethcr.24 Plaintiff must generally prove the spe¬ 
cific defect alleged,25 but proof of defects not ex¬ 
pressly mentioned may be admissible where their 
existence can fairly be inferred from the allega- 
tions.26 Evidence that plaintiff properly filed his 
claim for injuries is relevant and admissible where 
plaintiff alleged that fact in his complaint and de¬ 
fendant denied it 27 Under the general issue the 
usual defenses may be shown, as that the highway 
had no legal existence ,2* that the accident hap¬ 
pened on the unwrought portion of the highway ,29 
that plaintiff was guilty of contributory negli¬ 
gence,2® or was illegally traveling on Sunday 
or that no notice of claim was given ,22 or, if giv¬ 
en, was defective 23 As before stated, see supra 
subdivision b (1), of this section, plaintiff need not 
allege the possession of funds by defendant for re¬ 
pairs, but, if he does, defendant may, under a gen¬ 
eral denial, show the lack of such funds, and need 
not plead that defense affirmatively 24 Evidence 
admissible under the pleadings of one party will 
not be excluded because offered by the adverse 
party 25 

Under the common-law practice, the injury 
should not be laid with a continuando, and, if it is 
so laid, It seems that plaintiff may, on objection by 
defendant, be confined in his proof to a single in¬ 
jury 26 


(2) Variance between Notice of Claim for 
Injuries and Pleadings and Proof 

The pleadings and proof must substantially corre¬ 
spond to the notice of claim for injury. 

Plaintiff cannot recover for injuries not specified 
in the notice,27 although he is not confined in his 
declaration and proof to the precise statement of 
his injuries contained in the notice 23 The allega¬ 
tions of the complaint as to the cause and place of 
the injury, etc., should correspond with those of the 
statutory notice of claim,29 but an immaterial vari¬ 
ance will not affect the sufficiency of the pleading 4^ 
The notice and proof must be in substantial accord 
in respect of the cause4i and time*2 of the injury, 
and the place where the accident occurred.*^ 2 

§ 280. - Evidence 

a Presumptions and burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Plaintiff has the burden of proving the essentials of 
his cause of action, but the burden of proving an affirma¬ 
tive defense rests on defendant Circumstances may raise 
a presumption as to the existence of an essential fact 

Plaintiff has the burden of proving allegations 
which are essential to his right of recovery 44 The 
burden is on him to prove the right of the public 
to use the highway that it is one which defend¬ 
ant has the duty to maintain and repair ,4® the de- 


24. Wia—Dralle v Reedsburgr, 122 
N VV 771, 140 Wis 319 

25. Conn —Ashborn v Waterbury, 40 
A 458, 70 Conn 651 

29 CJ p 713 note 43 

26. Maas —Alger v Lowell, 3 Allen 
402 

20 C I p 713 note 44 

27. S C —Fann v State Highway 
Department, 165 SE 785, 167 SC 
84 

28. Ala—Dunn v Gunn, 42 So 686, 
149 Ala 683 

Nil—Hall V. Manchester, 39 N H 
295 

29. RI—Foley v. Ray, 61 A 60, 27 
RI. 127. 

90. Ind—New Albany v McCulloch, 
26 NE 1074, 127 Ind 500 

Iowa—Fernbach v Waterloo, 41 N 
W. 370, 76 Iowa 698 

81. Mass—Jones v Andover, 10 Al¬ 
len 18 

32. Vt—Matthie v Barton, 40 Vt 
286 

Wls—Eron v Stevens Point, 66 N 
W 410, 86 Wis 379 

33. Me.—Low v. Windham, 76 Me 
113. 


34. NY—BiMint v Randolph, 6 N 
y S 438, 2 SJ1\ Sup 381 

35. Wis—Cailon v Greenfield, 110 
NW 208. 130 Wis 342 

29 C J p 713 note 46 

36. Vt —Baxter v Winooski Turnp 
Co. 22 VI 114, 62 AmD 84 

37. Me—Beveiage v Rockport, 76 A 
677, lOf, Me 223 

29 CJ p 708 note 49 

38. Mo —Wadleigh v Mt Vernon, 
76 Me 79 

Vt—Fassetl v Roxburv. 56 Vt 552 

39. ND—Trust v Casselton, 79 N 
W 1071. 8 N D 634 

29 CJ p 712 note 27. 

40. Wls —Barrett v Hammond, 68 
NW 1053, 87 Wia 664 

29 CJ p 712 note 28 

41. Mass—McDougall v Boston, 134 
Mass 149 

29 C J p 708 note 46 

42. Me—Marcotte v. Lewiston, 47 
A 137, 94 Me 233 

29 C J p 708 note 47 

43. R I —Beebe v. Greene, 82 A 796, 
34 R I 171 

29 C J p 708 note 48 

44. Mich—Johnson v. Board of 
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Road Com’rs of Ontonagon Coun¬ 
tv, 236 NW 221, 25.3 Mich 466 

Defendant acting under contract for 
profit 

Plaintiff, claiming county not enti¬ 
tled to claim exemption from IiabiJHv 
for injury caused by negligent oper¬ 
ation of snowplow on tho Kiound 
that at the time of the accident it 
was engaged in the performance of 
a governmental function because it 
was acting under a contract for a 
consideration and a resulting profit, 
has the burden of proving its alle- 
I gations that the contract of the coun¬ 
ty with the state highway commis¬ 
sioner for the maintenance of the 
highway was on a profitable consid¬ 
eration—Johnson v Board of Road 
Com’rs of Ontonagon County, supra 

45. RI—Williams v Allen, 114 A. 
138, 44 RI. 11 

46. Kan—Irvin v Fant, 206 P 874, 
111 Kan 336 

Neb—Stilzel v Hitchcock County, 
298 NW 666, 130 Neb 700 
RI—Williams v Allen, 114 A 138, 44 
RI 14 

Township road 

In an action against a township for 
injuries caused by a defect in a pub- 
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feet therein that defendant had notice of the 
defect,^® or actuiil knowledge thereof,^® in juris¬ 
dictions where that is essential to liability, consid¬ 
ered supra § 263, that the defect existed through 
defendant’s negligence and that it proximate- 
ly contnhiilcd to the iiiiury^l I^Iaintiff must prove 
his injury,jn jurisdictions where it is re¬ 
quired, as considered supra § 275, due notice of his 
claim therefor to the defendant political subdivi¬ 
sion Under a statute providing that a notice of 
claim IS not invalid because of an inaccuracy there¬ 
in, if defdidant was not misled, the burden of prov¬ 
ing that defendant was not misled is on plaintiff 

The burden of proving any affirmative defense,***'^ 
such as the lack of funds for repaii,^*® rests on 
(K fendant 


Contributory negligence. In conformity with the 
rules adopted in the particular jurisdiction, consid¬ 
ered generally in the C J S. title Negligence §§ 210- 
212, also 45 C J. p 1170 note 33-]) 1184 note 25, 
in some jurisdictions contributory negligence is a 
matter of defense which defendant must prove, 
unless such negligence is disclosed by the tes¬ 
timony on the part of plaintiff In other juris¬ 
dictions the burden is on plaintiff to show absence 
of negligence on his part,®® although this is not 
necessary where defendant, by demurring to the 
declaration, admits the allegations therein of due 
care 

Violation of laiv Plaintiff must prove that he 
was lawfully traveling on the highway It has 
been held under a statute jiroviding that no person 


Ilf' TOfid, plfiinliff wa«? roquirod to 
prove th« load a township road, al- 
thou^ch prior a( tion ajrainst the coun¬ 
tv had n dismis‘^ed for failure of | 
plriintiff to provf the road a counlv 
road—Irvin v Farit, li06 J‘ 871, 111! 
Kan 3'5 6 j 

Sidewalk 

In action for Irnuries sustain«‘d in 
fall on sidewalk which was (oristruct- 
ed ehout a tout from the macadam 
portion of tlic hiKhwav, burden was 
on flalrnant to prove that sidewalk 
liad b* en coiistriKted by the stale or 
h^d been construclfd on states prop¬ 
erty—Marino v St.itf', 15 N \ S lid 
C'lit, 257 AppDiv 734 reversing 10 
N Y S 2d J95, 170 Misi 341 
Control over particular portion of 
hlgrhway 

AVher< statute providing? for ap¬ 
pointment of commisslorit'rs of im- 
provemtnls tind K>vinj? Ihrm powt r 
and authority over hi^^hwavs and 
streets in a town does not <ibridKe 
the powers of the hi| 4 :hway commis¬ 
sioners of the town but tht v are 
still bound to k«*t i> tlic hiKbwavs m 
a safe condition tor laiblic travel, a 
p« rson sumK for injuries from a de¬ 
fect in a hiK^iNvav underKoinp re¬ 
pairs under the commissioners of Im¬ 
provements need not prove that the 
defect wuis <it a plate in the* posces- 
8ion of the commissioners of hij^h- 
wavs, from which Ihe'V had not been 
ousted by the commlsmoiurs of irn- 
Iirovements, as plaintiff is entiiled to 
recover if he is injuitd in aiiv part 
of tht highway which is elariKerous 
—Medumness v Town ot VVi'stchcs- 
ter, 21 N \ S 290. 66 Hun 356 

47 Kan -Arnold v Iloaid of Tom’rs 

of Foftf'v Count>. 291 P 762, 131 

Kan 34 3 

29 C J P 713 note 61 

48. Mieh—Pa vnnauj^h v Riverside 

Tp , 99 NW STO. 136 Mich 660 
29 C J P 714 note 62 LaJ. 


Oonstmctlve notion 

A presumption of knowledge of the 
existence of danj^eious conditions in 
hij^hway hv ofTicers < harf^e d with its 
repair may arise tiorri lenfrth of time 
they have been allowed to continue — 
Howard Countv Com’rs v Leaf, 8 A | 
2d 756, 177 Md 82 ' 

When proof of notice dispensed with 
Claimants, having established that 
neg'llifent construction and rnainte- 
nnne'e of culvert and till under paved 
highway proximaledv' caused aeciderit, 
were not required to show that state 
had notice of washout—Tirnerscm v 
Slate. 260 NYS 489. 145 Mise 613 

49. Kan —Arnold v Hoard of ("om’rs 
of Coffey County, 291 1’ 762, 131 
Ka n 31.1 

50. Mass—O'Keefe v Willi.im J 
Rnrrv Co, 42 N K 2d 267, 311 Mass 
517 

St'—Punton V South Carolina Slate 
HiKhvv.iy Heparlmorit 196 S 18S, 
180 SC 40.»-'Cooper v South Car¬ 
olina lJif,hwav l>e'pai tment, 190 S 
K 499, I S3 SC 155 
29 C J p 71 4 note 62 
Defects for which defendant must he 
shown to he responsible 
In an action aj, iinM hi^rhw^ay ron- 
tractcji for injuries oceurriiiK when 
plaintiffs horse became frightened 
at curtains flapping on steam roller 
left on roadside, the buid«n was on 
plaintifl to show defendant’s respon- 
sibilitv lor the loose curtains—Perry 
v Thomas Cronin Co, 123 A 771, 279 
T'a 1 

51. Kan —Arnold v Board of Com’rs 
of Coffrv County, 291 P 762, 131 
Kan 343 

SC—Runton v South Carolina State 
Hij^hway Department, 196 SE 188, 
186 SC” 463—Cooper v South Car¬ 
olina Highway Department, 190 S 
E 499. 183 SC 156 
29 C J p 714 note 63 

52. Vt—Lester v Pittsford, 7 Vt 
I 158. 


53. Wis —Tlerry v Town of Wauwa¬ 
tosa. 58 NW 751, 87 Wis 401 

29 CJ p 714 note 66 

54. Mass—Tobin v Brimfleld, 65 N 
K 28, 182 Mass 117 

55. SC--MfC()v V State Hi^hvvav 
Department of South Carolina, 169 
SE 174, 169 S (" 436 

29 OJ p 714 note 68 
Statutory exemption from liahllity 
To av.ul itself of a statulor\ ex¬ 
emption from liability defendant 
must prove the facts y,i\ing rise to 
the oxemptiorn, and the mere assertion 
thereof does not give immunitv — 
McCoy V State Highway l>«^partment 
of South l\irolini, supra 
56 Mont—Smith v Zmirnei, 125 P 
420, 45 Mont 282 
20 J p 714 note 09 

57. Kan —ArnoJd v Board of Com’rs 

of t^iffe V Ceuuitv, 11 P 2d 729 135 

Kan 551—\rnold v Hoard of 

Corn’rs of Coffey County, 291 P 
762, 131 Kan 313-—Wagner v Board 
of C\)ni rs of Clay t^ounty, 276 T’ 
71, 12s Kan 127—He e.k v Quin- 

daio Tp in Y\\andolte County, 216 
I’ 293. 1 1 3 Kan 047 

29 C i p 714 note 70 

58. "W IS — (\)nrad v Ellington, 80 N 
VV 456, 101 VMS 307 

59. SC—Runton v South Carolina 

Slate Highway I)e'partme>nt, 196 S 
E 188, 180 SC 103~-Cooper v 

South (Carolina Highway J>e'part- 
ment, 190 SE 499, 183 SC 155 

29 C J p 714 note 72 
Duty of plaintiff to plead due care 
see supra ^ 279 b (2) 

60i Conn —Daniels v Saybrook, 34 
Conn 377 

61. Or—Buttle v Douglas County, 
168 P 1180, 87 Or 106 
Burden of pi oof that automobile; in 
which plaintiff was riding was reg¬ 
istered see the C J S title Motor 
Vehie'lGS t} 223, also 42 C J p 865 
notes 20, 21 
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shall travel on the Lord's day, except from neces¬ 
sity or charity, that, when it appears that plaintiff 
was traveling on Sunday, the burden is on him to 
show that such travel was not in violation of the 
statute 

Presumption as to defect, A defect in the high¬ 
way will not be presumed from the mere happening 
of an accident,nor, on the other hand, can it be 
inferred from the mere existence of a highway, that 
It was wide enough to be safe and convenient for 
travel A warning in the highway does away 
with the presumption that it, in accordance with 
law, is reasonably safe for public use The cir¬ 
cumstances may be such as to justify a presumption 
that the negligent act complained of was done by 
or under the direction of defendant ^6 Where the 
unsafe condition of the highway is caused directly 
by the act of defendant or its employees, it will be 
conclusively presumed to have had notice of the 
defect 

b. Admissibility 

(1) In general 

(2) Condition of highway at other times 

and places, and subsequent rejiairs 

(3) Similar accidents or absence thereof 


(1) In General 

Material and relevant evidence, competent under the 
general rules of evidence, Is admissible in proof of the 
facts in issue. 

The general rules as to the admissibility of evi¬ 
dence in civil actions, as considered in Evidence §§ 
158-1015, particularly those governing negligence 
cases, as considered in the CJS title Negligence 
§§ 221-242, also 45 C J. p 1228 note 96-p 1260 note 
91, are applicable to actions of this nature Any 
relevant and material evidence, if competent under 
the general rules, is admissible on the questions of 
ncghgcnce^^ ^nd contributory negligence the le¬ 
gal existence'll and character'^2 highway, 

the existence and nature of the defect,and its 
location and the cause of the injury^^ and the 
damages arising therefrom Defendant’s actual 
knowledge of the specific defect which caused the 
injury complained of may he shown by any compe¬ 
tent evidence, direct or circumstantial The dec¬ 
larations of a highway commissioner made before 
the injury are admissible to show his knowledge of 
the defect also, the fact that defendant paid an¬ 
other claim arising from the same accident may be 
shown as his admission 

As a general rule, evidence of the custom or jirac- 
tice as to the care or condition of highways m the 


62. ]V1a<5s—Rosworth v Swanscy, 10 

Mete J63, 43 Am D 441 

63 Ml*—rhureh v Cherrvfield, 33 
Mt 460 

64. Me—Hunt v Rich, 38 Me 190 

65 Wis—Shawano County v Froem- 
ming liros , 202 NW 186, 186 VVifa 
191 

66. N "i —Cullivcr v Rluuvclt, 43 
NYS 930, 14 AppDiv 023 

29 C J p 714 note 64 

67. SC—Ijivingston v South Caro¬ 
lina State llighw'av Department, 
183 S E 8, 178 S C 323 

68 I’a—Lengle v Noi th Debanon 

Tp , 117 A 403, 274 Pa 51 
29 r J p 710 note 79 
Evidence held admlBsible 

(1) Kvldcnrc as to w^agon tracks n 
wotk after the an ident, identified as 
madi by tho A\agon in W’hich iniured 
Xiorson was driving at the lime ot the 
accuh nt — Lengle v North Lebanon 
Tp , supra 

(2) Other cases see 29 C J p 716 
note 79 La] 

69. Vt—Drown v Swanton, 37 A 
280, 69 Vt 63 
29 C J p 715 note 80 

Advice 

Solicited advice of state engineer is 
material in deteirpining whether de¬ 
fendant acted with reasonable care 


—Robertson v Monioe, 116 A 9J, 80 
Nil 258 

70 Nil—Guertln v Hudson 53 A 
736. 71 Nil 505 
29 C.I p 715 note 81 

71. da—Calfee v Jones. 188 SE 
307 54 Oa App 481 

29 C J p 715 note 82 
Evidence held admissible 

(I) The eAistenoe of a highwav 
must b«* proved by the record if 
there IS a record of its layout, but 
if there is no rccoid, its existence 
may be jiroved l»\ proof of imme¬ 
morial use and repair bv the politi¬ 
cal subdivision, or bv proof of dcMl- 
ication and acceptance—Stone v 
Langwoith>, 40 A 832, 20 RI 002 

(J) Deed from county boa id of 
commissioners of roads and revenues 
to landowner’s predec essoj in title 
and subsequent deed from him to 
landowner, conveying highwav and 
rec iting that it had been abandoned, 
is admissible to show abandonment 
of road bv county and color of title 
under which landowner <‘ould claim 
adverse possession—Calfee v Jones, 
188 SE 307, 64 Ga.App 481 

(3) Other cases see 29 C J p 715 
note 82 [a] 

72. Ind —Porter County v Dombke, 
91 Ind 72 

73. N H —Seeton v Dunbarton, 56 
A 197, 72 NH 269 

29 C J p 716 note 84 
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Evidence held Inadmissible 

(1) Fact that the apron was dan¬ 
gerous and i o\ ert*d with ic'e and snow 
and the tendc'ncy is to cause pedes¬ 
trians and vehicles using it to slip 
and that the steepne.sf, of the gr«idc 
constituted a dangerous cemdilion is 
inadmissible, as the grade of the 
apiori approach had been established 
bv competent engineers’ testmionv 
Tbc're is nothing in the law which re- 
ciuiied construction at any particu¬ 
lar grade —1J( 11 \ IVIouut Plea-ant 
Tp , 21 West Co LI, T'a, J.sO 

(2) Other cases see 29 CJ p 715 
note 84 Ih] 

74 Me—Chapman v Noble boio, 76 
Me 4 27 

29 C J p 715 note 85 

75. RI—Stone v Ijangworthv, 40 
A 832, 20 R I (.02 

29 C J p 715 note 8(> 

76. Mich—Langworthy V Green Tp , 
50 NW 130, 88 Muh 207 

29 C J p 715 note 87 

77. Kan—Arnold v Board of Com’rs 
of ('•offev County, 291 P 762, 131 
Kan 343 

78. N Y —Shaw v Potsdam, 42 N 
Y S 779, 11 App Div 508 

79. NH—Coffin v Plymouth 49 N 
H 173—Grimes v Keene, 52 Nil 
330 
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neighborhood or in other towns is incompetent,*® 
although even such evidence has been admitted in 
some cases 

The fact that plaintiff was commonly a careful 
driver cannot be shown to prove the exercise of 
due care at the time of the injury, *2 nor can the 
opinions of a witness as to plaintiff’s habits on oth¬ 
er occasions be admitted to establish his negligence 
on the particular occasion ;** but U has been held 
that plaintiffs previous habit of riding his bicycle 
on the sidewalk was admissible to show that he was 
riding it there at the time of the accident Evi¬ 
dence of the character and habits of plaintiff’s 
horse, and its behavior before and after the acci¬ 
dent, is competent on the question whether plain¬ 
tiff’s negligence m driving a vicious or unsuitable 
horse was the cause of the injury but such evi¬ 
dence is inadmissible where there is no evidence 
that any misbehavior by plaintiff’s horse caused or 
contributed to cause the accident,*® and, where 
plaintiff was injured by the team of a third person, 
which had run away as a result of a defect in the 
highway, evidence that such tcjim was m the habit 
of running away was inadmissible 

The opinions of witnesses as to the existence** 
or sufficiency*® of the highway, or as to the negli¬ 
gence of plaintiff,®® are incompetent, but it has 
been held that a witness testifying from knowledge 
and observation may give his oinnion as to whether 
the particular object in the highway was calculated 
to frighten an ordinarily gentle horse 

Tn determining whether defendant town has used 
reasonable care to prevent or remedy defects, it is 
competent to show the population of the town, the 


extent of its highways, the amount of travel there¬ 
on, and the cost of repairing the particular de- 
fect.®2 In some jurisdictions it has also been held 
competent on such issue to show the assessed valu¬ 
ation of the town,®* but in other jurisdictions such 
evidence has been held inadmissible ®^ 

Funds sufficient to make repairs Evidence as to 
the possession by the defendant political subdivi¬ 
sion of funds sufficient to make necessary repairs 
IS admissible where the lack of funds is a de¬ 
fense ,®^ otherwise it is irrelevant ®® However, 
such evidence must be confined to the time of the 
accident,®*^ and the possession of funds at such 
time cannot be shown by evidence of subsequent 
repairs ®* 

Resolutions or reports as to the necessity of re¬ 
pairs Resolutions or reports of the municipal au¬ 
thorities bearing on the necessity of repairs at a 
particular point, or ordering them to be made, have 
been held comiietcnt to show notice of a defect at 
that point On the other hand it has been held 
that the acceptance by the municipality of a report 
of a committee as to the condition of the highway 
was not compelent as an admission that the high¬ 
way was defective ^ 

(2) Condition of Highway at Other Times 
and Places, and Subsequent Repairs 

Evidence as to the condition of the highway at other 
times 18 admissible, provided it is shown to be the same 
as at the time of the accident, and evidence as to its con¬ 
dition and the existence of similar defects at other places 
has been held competent for certain purposes The au¬ 
thorities differ as to the admissibility of evidence of 
subsequent changes or repairs to show the defective con¬ 
dition of the highway. 


80. Mich — I.,anKWorthy V Careen Tp , 
60 NW 130. 88 Mlfh 207 

29 C J p 715 note 96 

81. NJ—Cummingr v T A Gillos- 
plo Co. 41 A 693. 868. 62 N J Law 
370 

29 C J p 716 note 96 

82. Maas—McDonald v Savoy, HO 
Maas 4 9 

Mich—Langworthy v Green Tp , 60 
NW 130, 88 Mich 207 

83. Mich—Langworthy v Green 
Tp , supra 

84. NH—Kennev v Hampton. 58 A 
1046, 73 NH 46 

85. NIT—Judd v Claremont, 23 A 
427. 66 Nil 418 

29 C J p 716 note 1 

86. Mich—Carpenter v Blooming- 
dale Tp , 198 NW 912, 227 Mich 
365 

87. Vt—Cheney v Rycgate, 65 Vt 
499. 


83. R I —Perry v Sheldon, 75 A 600, 
30 R I 426—Stone v I^angworthy, 
40 A 832, 20 HI 602 

89. Mich —T^angworthy v Green 

Tp. 50 NW 130, 88 Mich 207 

29 C J p 716 note 6 

90. Pa—Card v t^olumbia Tp , 43 A 
217, 191 Pa 254 

91. Conn —Clinton v Howard, 42 
Conn 294 

92. Mass—Weeks v Needham, 31 
N K 8. 156 Mass 289 

29 C J p 715 note 88 

93. Mass —Weeks v Needham, 31 N 
E 8, 156 Mass 289—Sanders v 
Palmer. 28 NE 778, 154 Mass 476 

94. NT —Madigan v Schaghtlcoke. 
143 AppDlv 887. 128 NTS 800 

95. NY —Clapper v Waterford, 30 
N E 240, 131 N Y 382. reversed on 
other grounds 62 Hun 170, 16 N 
YS 640 

Lack of means or funds to make nec¬ 
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cssary repairs as excusing a politi¬ 
cal body from liability for damag¬ 
es arising fiom highway defects see 
supra § 250 

96. N H —Winshlp v Enfield, 42 N 
H 197 

97. NY—Bryant v Randolph, 6 N 
YS 438, 2 SilvSup 381 

29 0 J p 715 note 93 

98. NY—Clapper v Waterford, 30 
NE 240, 131 NY 382, reversing 16 
NYS 640, 62 Hun 170 

29 C J p 715 note 94 

Subsequent repairs as evidence of 
antecedent negligence see infra sub¬ 
division b (2) of this section 

99. Iowa—Butler v Malvern, 69 N 
W 60, 91 Iowa 397 

Mich—Thompson v Quincy, 47 NW 
114, 83 Mich 173, 10 L R A 734 

1 . Mass —Collins v Dorchester, 6 
Cush 306 

29 C J p 716 note 4. 
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It is competent to show the condition of the high¬ 
way at other times, before or after the injury,^ 
where it is shown that the condition was the same 
as at the time of the accident,3 or, as stated by 
some authorities, in the absence of evidence that 
the condition had changed ^ However, such evi¬ 
dence is not admissible where it appears that ma¬ 
terial changes have been made between the time 
of the accident and the conditions sought to be 
shown,® unless the changes are so explained that 
the jury cannot be misled,® or where considerable 
time has elapsed*^ and there is no evidence that the 
conditions were substantially the same ® Evidence 
of the condition of the highway and the existence 
of similar defects at other places in the vicinity has 
been held competent for certain purposes,® such 
as to show due care on plaintiff’s part but such 
evidence is not admissible to show contributory neg¬ 
ligence in the absence of evidence that plaintiff was 
familiar with the conditions at the other places 
In some cases the evidence has been limited to the 
condition of the highway at the defective place, 
and each way therefrom, only so far as it had any 
bearing on the sufTiciency of such place and the 
safety or danger in passing it Due care on de¬ 
fendant’s part may be shown by evidence of the 


ordinary condition of like portions of similar high¬ 
ways in the same^® or other^^ towns. So evidence 
of other similar defects in the vicinity is competent 
on the question of constructive notice of the par¬ 
ticular defect,^® as well as to prove on behalf of de¬ 
fendant that the particular defect did not present 
an unusual appearance Defendant cannot, m or¬ 
der to evade liability, prove that a large portion of 
the roads in the town had similar defects.^^ 
Subsequent repairs In some jurisdictions evi¬ 
dence IS admissible to show that repairs were made 
to the highway immediately after the accident.^® 
In other jurisdictions evidence of subsequent chang¬ 
es or repairs is incompetent to show the defective 
condition of the highway at the time of the inju¬ 
ry,^® especially in the absence of evidence that de¬ 
fendant town voted for the repairs or ratified 
them 20 However, such evidence may be admitted 
under special circumstances,2i as where the fact 
that changes have been made appears only inci¬ 
dentally in the evidence by which the condition of 
the highway at the time of the iniury is sought to 
be established,22 or where it is admitted to show 
that evidence submitted of the present condition of 
the highway does not show its condition at the time 
of the accident,23 or where evidence of a change is 


2. Mich— JjSl Due v Lebanon Tp, 
102 NW 626, 222 Mich 301 

20 C ) p 716 note 11 

To show notice 

(1) For purpo<»e of cstablishine: 
constructive notice to township offi¬ 
cers, condition of its hlf^hway for 
several months before an ac<ident 
theieon mav be shown in action for 
cons< uuentia] damage to the travel¬ 
er—Lci Due v Lebanon Tp , supra 

(2) Other cases see 29 C J p 716 
note 11 [b] 

3. TVlieh — Long v Weare Tp , 162 N 
W 312, 195 Mich 706 

29 C J p 716 note 12 

4. NY—Clapper v Waterfoid, 16 N 

Y S 640, 62 TIun 170, revtrsed on 
other grounds 30 N E 240, 131 N 

Y 3S2 

Va—Shenandoah Valley Loan & 
Tiust Co V Murray, 91 S E 740, 
120 Va 663 

5. Wis—l*rahl v Waupaca, 85 NW 
350, 109 Wis 299 

29 C J p 716 note 14. 

6. SD—UordA\ell v Mission Hill 
Tp , 166 N W 229. 40 S D 78 

7. Pa—Cobb v Bradford Tp , 81 A 
109, 232 Pa, 198 

29 C J p 716 note 16 

8. Mich—Langworthy v Green Tp , 
50 N W 130, 88 Mich 207 

SD—Bordwell v Mission Hill Tp,, 
166 NW 229. 40 SD 78. 


9. Kan—Cunningham v Clay Tp , 76 
P 907, 69 Kan 373 

29 C J p 716 note 18 

10. Me—Verrlll v Minot. 31 Me 
209 

29 C J p 717 note 19 

11 . Mass —Schoonrnakcr v Wif bra- 
ham 110 Mass 134—Hinckley v 
Bariifetable, 109 Mass 126 

12. Vt—Coats V Canaan, 61 Vt 131 
20 C'' J p 717 note 21 

13. Maas —Packard v New Bedford, 
9 Allen 200 

14. Mass—I’ackard v New Bedford, 
supra—Kavniond v I^iowell, 6 Cush 
624, 63 Am D 57 

15. Wis—Ivor tend ick v Waterford, 
125 N VV 945, 142 Wis 413 

16. Kan—Cunningham v. Clay Tp , 
76 P 907, 69 Kan 373 

29 CJ p 717 note 25 

17. Me—Tripp v. L\man, 37 Me 
250 

18. Kan—Iletk v Quindaio Tp in 
Wyandotte County, 216 P 29,1, 113 
Kan 647. 

19. Mich—La Due v Ijcbanon Tp , 
192 NW 636, 222 Mich 301 

29 C J p 717 note 29 
Not nn admission 

Evideru e of state highway depart¬ 
ment's action in providing for guard 
rails in road construction contract, 
and placing thereof accordingly after 
fatal accident, was held not admis¬ 
sion by county, sued for death, that 

335 


highway was not reasonably safe for 
travel at time of accident —White v 
Livingston t'*ounty, 200 NW 973, 
229 Mich 153 

Not admissible as tending to disprove 
general custom 

Where in an action for injuries 
received from driving into an alJeged 
unguarded bridge excavation, the de¬ 
fense was that the placing of lum¬ 
ber and sand along the highway was 
a sufficient warning to travelers, de¬ 
fendant's testimony on cross-exami¬ 
nation as to subsequent precautions 
in barricading the road was not ad¬ 
missible as fending to disprove the 
geneial custom, when it was not of¬ 
fered for that purpose, and Its ap¬ 
parent purpose w^as to prove a sub¬ 
sequent fact at variance with the 
genc’ral custom, which tended to show 
that such custom was negligent — 
Whitten v McClelland, 120 SK 146, 
137 Va 726 

20. Mass—Spooner v Freetown, 29 
N K 662, 139 Mass 2.15 

21. Wis —Uedepcnning v Rock, 117 
NW 805, 136 Wis 372 

29 CJ p 717 note 31. 

Subsc‘quent repairs as evidence of 
ability to repair at time of in¬ 
jury see supra subdivision b (1) of 
this section 

22. N Y —Stone v Poland, 81 Hun 
132, 30 N Y S 748 

23 Mich—La Due v Lebanon Tp, 
192 N W 636, 222 Mich 301 
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introduced to rebut evidence on the part of defend¬ 
ant that there had been no material change 24 

(3) Similar Accidents or Absence Thereof 

In some Jurisdiction!, but not in others, evidence of 
similar accidents at the place plaintiff was injured, or 
the absence of other accidents at that place, has been held 
admissible to show that the highway was, or was not, 
defective Evidence of accidents caused by defects at 
other places Is not admissible, unless the places are so 
close and the conditions so similar they can be considered 
as substantially the same 

Evidence of similar accidents at the place where 
plaintiff was injured, and under the same condi¬ 
tions, has been held admissible to show the defec¬ 
tive condition of the highway at the lime of plain¬ 
tiff’s injury In a few jurisdictions, however, 
evidence of other accidents has been held inadmis¬ 
sible,2® especially where the other accident occurred 
long after the injury to plaintiff,27 or long before 
such injury and under dissimilar conditions 
Other authorities have held that evidence of what 
happened to other persons after the injury is inad¬ 
missible,2*^ and that evidence of prior accidents is 
admissible only to show that defendant had con¬ 
structive notice of the defect That oilier persons 
have passed over the same defect at othei times 
without accident has lieeii held admissible in some 
jurisdictions,21 but in other jurisdictions it has been 
held that evidence of the absence of other acci¬ 


dents IS inadmissible,22 at least where the condi¬ 
tions were dissimilar, or the accident to plaintiff 
was so peculiar as to put the highway to a test not 
furnished by ordinary travel.23 Evidence of other 
accidents caused by defects on another part of the 
same highway is inadmissible 34 However, evi¬ 
dence of a similar accident on the day following 
plaintiff’s injury, although a short distance from 
the place of such injury, is admissible where it ap¬ 
pears there was no substantial variation in the con¬ 
dition of the road for the whole distance 33 

Fright of other horses Evidence that other hors¬ 
es wcre,33 or were not,37 frightened by the same 
object has generally been held admissible on the 
question whether such object was calculated to 
frighten horses, except where the conditions were 
not the same.33 Some authorities, however, have 
held that the fact that other horses or animals 
were3‘‘> or were not'*® frightened is inadmissible 

c. Weight and SujBB.ciency 

The general rules as to the weight and sufficiency 
of the evidence apply 

In determining the sufficiency of the evidence in 
actions to recover for injuries fiom defects or ob¬ 
structions in a highway, the general rules of evi¬ 
dence in civil actions, sec h\iclencc §§ 1016-1050, 
arc apf/licable Undt r such general lules of evi- 


24. Wi&—Salladay v I)odp:f*vi]lo 65 
NW 606 S6 Wife MS, 20 L. R A 
541 

25 N H —Dow V Wcaro, 44 A 489, 
6S N H 94 6 

29 ('" J p 71 7 note 36 

26 Wis — Joiisfn \ Town of Otoiilo 
Falls, 202 N W 676 1S6 Wis 386 

29 CJ p 717 note 36 

27. Dr—West v Manon Count\, 188 
P 181, 95 Di 529 

28. N Y —Flansburg- v Flbridyo, 98 
NE 760 206 NY 423 41 D U A ,N 
S, 546 

29 C' J p 7 1 7 note 38 

29. Mi( h —Poos V Northfli'ld Tp 
152 NW 1042, 186 Mk h 386 

30 Mi(h—Lamb v (’’lam L.ike Tp , 
110 NW 1009, 175 TMnh 77 

Neb--Cromw'oll v l^^illmore Tounty, 
239 NW 735 122 Neb 114 

31 NY — T^aiie v Tlnneock, 37 NE 
17), 14J NY 410 reveising 22 N 
Y S 170, 67 Hun 6J3 

29 C J p 717 not«‘ 11 
32. Ali( h—La Due v Lebanon Tp , 
192 N W 636, 222 Mich 301 
29 r J p 717 note 4 2 
Negfative testimony by others than 
defendant 

Negative tesumorn by others than 
defendant that tlu'y had never lioard 
of prior accidents on the highway at 


the plao' of the ntfidint is not ad¬ 
missible to sliow absence of negli- 
g« m e—La Due v Lebanon Tp , su¬ 
pra 

33 Ponn —Smith v Milford, 92 A 
676, 89 c^onn 24 
29 r T p 718 nol« 4 3 
34. Ill — UhilfoTd V Palmer, 100 A 
312, 40 III 196 

35 Conn- Railey v Tiiinibull, 31 
Conn 581 

36 Mull—Smith v Sherwood Tp 
38 N W 806, 62 Miih 169 

29 C J p 718 nott^ 16 

37 Ts 11 -(.ould \ Ilutthins, 68 A 
1046, 73 Nil 69 

NY—Kent V J^atterson. 141 NYS 
912, 80 Misc 560 

38 Mich — Duos V Norlhtlfld Tp , 
162 NW 104 2, 186 Mu h 386 

29 J p 718 not* 49 

39. Wis—Jensen v Town of Oconto 
Falls. 202 NW 676. 186 Wia 386 

40. Wis —Dloor v DelafieJd, 34 N W 
115, 69 Wis 273 

41. Kan—Walbon v Porker Tp , 213 
r 1051, 113 Kan 130 

29 C J p 718 note 61 

Bvldence held eofflclent 

(1) To warrant ret overy by plain¬ 
tiff 

Aik—Arkansas Fuel Oil Co. v 
Downs. 168 S W 2d 419 
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NY — Spencer v State, 232 NYS 
106, 13 1 Misc 239 

Wis—Swieigul V Town of Suamico, 
235 N \V 548. 204 Wis 114 
29 CJ p 718 note 51 Fa] (1) 

(2) To support verdu t for defend¬ 
ant 

Muh—White v Livingston County, 
200 NW 973, 229 Muh 153 
Tex — Smith V 'r« x.is Pow'cu iSL Light 
Co , Ci\ App 206 S W 119 
(O To show duly to rej)Hir—Wil¬ 
liams V Allen. 114 A 158, 41 RT 14 
(4) To show that the highway was 
a township load—Watson v Parker 
Tj) , 2J 1 P 1061. 113 Kan 130 

(.’>) To show that the roadway 
whore thi accident oceuiicd was not 
an approach to the biidgo, for which 
the town would be liible, but pari of 
the highw’^av, whuh the state was 
bound to maintain and protect—De- 
>oL V State. 201 NY'S 651, 207 App 
Div 97 

(6) To establish .illegtd defe<,t 
Ktin—V\ atson v I’arKcr Tp , supra 
Muh—Burns v Van Duron Tp 187 

N VV 276, 218 Mich 40 
N 1 —Wager V State, 3 0 N Y S 2d 
310, 170 Misc 157, modified on otli- 
ei grounds 14 N Y S 2d 29, 257 App 
Div 580 

29 C J p 718 note 61 [a] (4) 

(7) To show highway in a coridi 
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dcnce, plaintiff must prove and establish his case, 
which includes proof of defendant's negligence,^^ 
and that it was the proximate cause of the injury, 
by a preponderance of the evidence 

The negligence of defendant,^® actual notice to 
defendant of the defect in the highway,^® and the 
absence of contributory negligence on the part of 
plaintiff^^ jnay be established by circumstantial ev¬ 
idence In determining whether or not defendant 
had assumed to maintain a highway so as to be lia¬ 
ble for damages resulting from its lack of repair, 
the significance of such repairs as were made on 
it should be judged with reference to the nature 
and extent of repairs customarily made by it on 
similar highways at different times To estab¬ 


lish a nuisance where a highway has been disturbed 
and to recover on that theory for injuries sustained, 
it must be shown there was improper construction 
m the first instance, or that a dangerous condition 
was known and permitted to exist for so long a 
period that it became a nuisance It is not nec¬ 
essary to have expert testimony in order to deter¬ 
mine whether the highway is unsafe for travel, but 
the court can reach its own conclusion on proof of 
the conditions or by personal observation, or both 

§ 281. - Trial 

a Questions of law or of fact 
b Instructions 
c Verdict and findings 


tlon reasonably safe and fit for pub¬ 
lic travel —White v 1-ilvinffston 
Countv, 200 NW 973. 229 Mich 163 

(8) To show niffligente of defend¬ 
ant 

N Y —Wager v State, supra—Timer- 
son V State. 260 NTS 480. 145 
Misc G13—Spencer v State. 232 N 
YS 306, 3 33 Misc 239 
Wih —Jensen v Town of Oconto 
Falls, 202 NW 676, 186 Wia 386 
29 C J p 718 note 61 fa] (6) 

(9) To show that the defect in the 
highwciv, from want of barriers, if 
there was a defect, was the fault o1 
tile state and not of town autlion- 
tics—J)e\ot V State. 189 NTS 640, 
107 App Div 716, re\ er&ing 183 NY 
S 126, 112 Mis< 423 

(10) To show defendant’s knowl¬ 
edge or notice of defect 

Kan—Jo>(e v Quindaio Tp of Wy¬ 
andotte County, 212 P 68, 112 Kan 
613 

RI—Williams v Allen, 114 A 138, 
44 K1 11 

29 CJ p 718 note 61 ta] (7) 

(11) To show notice to defendant 
foi rcQui'^ite period that highway 
was d<Icctive — (Iratney v lloaid of 
Com'is of W'^Nandottc County, 233 
P 796. 118 Kan 101—Story \ Hoaid 
of Com'rs of Brown County 226 1’ 
772, 116 Kan 300—Heck \ Quindaro 
Tp in Wyandotte County, 216 1’ 293, 
113 Kan 647—W’^atson v I’arker Tp , 
213 P 1051, 113 Kan 130 

(12) To show that defendant knew 
or could have known of location of 
pole in highway and knowingly per¬ 
mitted It to remain there until the 
time of the injury therefrom of 
which he complained—Appalachian 
Power Co v Wilson, 129 S B 277, 142 
Va 468 

(13) To show contributory negli¬ 
gence 

Kan—Arnold v Board of ("om'rs of 
Coffey County, 11 P 2d 729, 135 Kan 
661—Knox V Board of Com’rs of 

40 C J S -22 


Stevens County, 276 P 81. 128 Kan 
22—Hall V Board of Com’rs of 
Linn County, 237 P 923, 110 Kan 
88 

Mich —^White v lavlngston County, 
200 NW 973, 229 Mich 163 
Tex—Smith v Texas Power & Light 
Co, Civ App. 206 SW 110 

(14) Other cases see 29 C J p 718 
note 61 [a] 

Bvidenoe held Insuillclent 

(1) To waiianl recovery by plain¬ 
tiff—Marino v State, 3 5 N Y S 2d 
640, 257 App Djv 734, reversing 10 
NYS2d 295. 170 Misc 341—11111 v 
Town of Hussell, 270 N Y S 703. 244 
AppDiv 863—29 CJ p 718 nolc 51 
[bj (1) 

(2) To show full control by county 
of mainteniincc and repair of high¬ 
way and liability for defects there¬ 
in —Bobinson v Minnehaha County, 
277 NW 324, 66 SD 628 

(3) To show existence of dcfi'ct in 
highway-“Wisniewski v Town ot 
Belmont, 260 N W 860, 213 W’ls 34 

(4) To show defect caused liy d(- 
feridant—Darmody v Krogci liro- 
(cry <V Baking Co, 280 111 App 253, 
amirntd 1 N K 2d 56, 362 Ill 654 

(5) To show negligence of defend¬ 
ant—Haimody v Kioger Gioicry A: 
Baking Co, supra—20 CJ p 718 noU 
51 Ib] (3) 

(6) To show ncgligenct of com- 
missioneis of defendant town—Lane 
\ Huneoi k, 37 N K 471,142 NT 510, 
rcMi&infe 22 N Y S 470. 67 Hun 623 

(7) To show that defendant was 
negligent in not discovering defect 
—Taylor v Town of Steiling, 145 N 
E 40 250 Mass 123 

(8) To show defendant’s knowledge 
or notice of defect 

N Y —Hill V Town of Russell, 279 
NiS 793. 244 App Div 863 
Pa—Pi*rry v Thomas Cronin Co, 
123 A 771, 279 Pa 1 
29 CJ p 718 note 61 [b] (4) 
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(0) Other cases see 29 C J p 718 
note 51 [b] 

42. NY —Marino v State, 15 NT 
S 2d 640, 257 App Div 73 1, reveis- 
ing 10 N Y S 2d 295. 170 Mi.se 341 
SC—(’ooper v South Carolina High¬ 
way Department, 190 SE 499, 183 
SC 156 

Proof held ixumfflclent 

Whct(‘ then* was no proof as to the 
dihlamcs between the right of w^av 
lin(‘s of highway or that sidewalk on 
which pedestnnn sustained injuries 
as result ot fall was within legal 
limits of highw/iy and It was cem- 
ceded that sidcw’alk was fonstriKlcd 
by private individu.ils lor their own 
convenii nee, claimants did not dis- 
chargi* burden of showing that side¬ 
walk had been constrmted by the 
state or had been ronstrui ted on 
state properly, as respects Ii ibility 
of state for injuries suslaintd by 
pedestTian — Marino v St.ilf, 15 NY 
S 2d 610, 2.57 App Div 7 51, leviTsing 
10 NYS2d 295 170 Misc 341 

43 SC—Bunion v South Carolina 
Statf Ilighwav Depaitment, 19b S 
E 188 186 S C 4G3 

44. SC—Bunion v South ( aioJina 
State Highway Dijiartnunt su- 
pia 

45. J’a—Dannals v Syl\aina Tp , 99 
A 4 75, 2.55 Pa J56, 4 \ J. R 409— 
Hotkefeller Tp v Uhoelos, 4 Walk 
410 

46. Kan —Story v Board of (’’om’rs 
of Brown County, 226 P 772, 116 
Kan 300 

47. Me—Foster v Dixfield, 18 Me 
.380 

NY—Newell V Stony J’oint, 69 NY 
S 683. 59 App Div 237 
46. RJ—Williams v Allen, 114 A 
138, 4i Rl 14 

49. N Y —Dirrant v City of New 
York, 270 NTS 128, 240 App Div 
368 

60. Conn—Albright v Mai Donald, 
183 A 389, 121 Conn 88 
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a. QiimUoiu of Law or of Fact 

In conformance with the rulee applicable In the trial 
of civil actlona generally, queatlona of law are for the 
court and queatlona of fact are for the jury; and where 
the evidence on an laaue la conflicting or auch that dif¬ 
ferent Inferencea may be drawn therefrom, It mutt be 
submitted to the jury. 

In conformance with the rules applicable in civil 
actions generally, see the C J S title Trial §§ 203- 
224, also 64 C J. p 296 note 48-p 371 note 99, where 
the evidence is conflicting or different inferences 
may reasonably be drawn from the facts shown, the 


issue is for the jury or other trier of the facts.®^ 
However, where the facts arc such that only one 
conclusion can be drawn by reasonable minds,®* 
or the evidence is so insufficient that a finding 
thereon would not be sustained,®* the question be¬ 
comes one of law for the court; and where no 
proof is offered to sustain an allegation essential to 
plaintiff’s right of recovery, defendant’s motion for 
a directed verdict, made at the close of the proofs, 
should be granted Thus it is usually for the jury 
to determine the sufficiency of the highway and 


51. Mich —Lia Due v Lebanon Tp , 
192 NW 636, 222 Mich 301—Burns 
V Van Buren Tp . 187 NW 276, 218 
Mlth 40 

Pa—Willcttfl V Butler Tp , 15 A.2d 
392, 141 Pa Super 394 
SC—Morns v Mills, 113 SB 632, 
121 SC 200 

Va —Appalachian Power Co v Wil¬ 
son, 129 S K 277, 142 Va 468 
Wash —Brengrman v King- County, 
181 P 861, 107 Wash 306 
29 C J p 718 note 56 
Ooalllot In taatitnony of plaintiff 
In action for injurirs from defec¬ 
tive highway, alleged conflict in plain¬ 
tiff's testimony when examined bc*- 
fore trial and that at trial merely 
created a Jury question—Swicrgul v 
Town of Suamlco, 236 NW 548, 204 
Wis 114 
Casa for Jury 

(1) Evidence held to make case 
for jury —Hoffman v Bynum, Tex 
Civ App . 101 S W 2d 600 

(2) In Jurisdictions where contrib¬ 
utory negligence 1« always a ques¬ 
tion of fart for the jury, if defend¬ 
ant's negligence caused the injury 
sued for. defendant's liability Is a 
question for the jury regardless of 
evidence of plaintiff’s contributory 
negligence —Salt Ulvor Valley Water 
Users’ Ass'n v Berry, 260 P 366, 31 
Arlz 39 

Particular qaaatloiui for jury 

(1) Whether road was public road 
—Hoffman v Bynum, Tex Civ App , 
101 S W 2d 600 

(2) The question of where the line 
of the highway ran —Steyerson v 
Orangeburg County, 121 SB 789, 128 
SC 335 

(3) Whether a sidetrack appeared 
to have been traveled to a consider¬ 
able extent as a part of the public 
highway and was reasonably acces¬ 
sible —Hebbe v Maple Creek, 99 N 
W 442, 121 Wls 668 

(4) Whether highway had been fin¬ 
ished l>v contractor at time of acci¬ 
dent resulting in death—Furlough 
V Nash County Highway Commis¬ 
sion, 144 SB 693, 196 NC 160, de¬ 
nying rehearing 142 SE 230, 196 N j 
C 366 

(6) Whether water which over¬ 


flowed a highway, as alleged, because 
of the obstruction of a stream by a 
bridge, constituted an extraordinary 
flood—Fldler v Lafayette Tp , 198 
NW. 262. 226 Mich 636 

(6) Whether closing of road to 
public travel by subcontractor was 
a necessary incident to performance 
of his work—Thomas v Saulsbury 
& Co , 102 So 116, 212 Ala 245 

(7) Whether road subcontractor 
was an employee of contractor with 
implied authority to procure order 
closing road from board of revenue, 
and to proceed to close the road — 
Thomas v Saulsbury & Co , supra 

(8) Whether plaintiff’s horses, 
while momentarily uncontrolled, 
pulled sulky rake into hole in high¬ 
way, distance of approximately twen¬ 
ty feet—Swiergul v Town of Suami- 
co, 236 N VV 648, 204 Wm 114 

(9) Other cases see 29 C J p 718 
note 66 [a] 

TTsa of highway hy ohildren to play 
in 

While county authorities are not 
bound to anticipate dangers arising 
from negligent use of highway, they 
are bound to take notice that chil¬ 
dren of tender years may lawfully 
use the highway, and because of 
their lack of discretion and childish 
sporllveness are subject to dangers 
not l>esotting travelers ot mature 
years, and hence the use by children 
of a highway lor purposes of play 
is not as a matter of law an ille¬ 
gitimate use not to be anticipated by 
authorities required to keep high¬ 
ways in a reasonably safe condition 
—Morns v MilN, 113 SB 632, 121 
SC 200 

52. SC—Cooper v South Carolina 

Highway Department, 190 S E 499, 

183 SC 165 

Tenn—Balls v Citv of Nashville, 

123 SW2d 1099, 22 Tenn App 418 
29 CJ p 719 note 57 

53. Maas —Bern v B Perinl & Sons, 

13 NE2d 406. 299 Mass 477 

29 C J, p 719 note 68 

Bvldenoe hald to authorlsa directed 
verdict for defendant 

In action against contractor for 
injuries to fourteen year old girl who 
fell into trench, which was part of 

338 


construction work in charge of con¬ 
tractor, when board over trench 
broke while girl was attempting to 
cross trench from road to residence, 
evidence, failing to establish that 
contractor was not authorized to dig 
trench, that road was open, that ex¬ 
istence of trench was not obvious, or 
that contractor was responsible for 
placing of board over trench or was 
required to provide access to resi¬ 
dence or to remove board or to guaid 
against injury to I hose crossing 
trench, authorized directed veidict 
for contractor—Berrl v B Perlni & 
Sons, supra 

54. Mich—Johnson v Board of 

Hoad (’’om’rs of Ontonagon County, 

236 NW 221, 263 Mich 465 
Nonsuit or directed verdict for de¬ 
fendant held proper 

(1) In action by pedestrian for in¬ 
juries received in fall when she 
stopped on stone in public driveway, 
in absence of evidence that stone on 
which pedestrian stepped fell from 
defendant’s truck or camp from 
trucks over whit h defendant had 
some control, denial of defendant’s 
motion for directed verdict was er¬ 
ror—O’Keefe v William J Barry 
Co. 42 NK2cl 267, 311 Mass 617 

(2) Nonsuit was propeily grunted 
where It appeared that plaintiff, while 
standing on the edge of a public joad 
and awaiting the passage of a street 
car, slipped and slid down the icy 
surface of a steep contrete apron 
along the side of the road, under the 
wheels of a passing street car, the 
surface of which apron was srnooth 
corn rete but eovered with ice and 
snow, for the reason that there was 
no proof of negligence on the part of 
the defendant, either in the construc¬ 
tion or maintenance of the portion of 
the road involved and that the proxi¬ 
mate cause of plaintiff’s injuries was 
merely that he slipped on the Icy 
surface of the highway —Bell v 
Mount Pleasant Tp, 21 West Co 
LJ, Pa, 285 

Direction of verdict refused 

(1) Town’s motion for directed 
verdict was denied rightly, where it 
admitted traveler’s injuries were re¬ 
ceived on a way that it was obliged 
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what constitutes a defect or obstruction therein tion of actual®^ or constructive®* notice®* of the 

the negligence of defendant,®* including the ques- defect; and the proximate cause of the injury.*® 


to repair —Dupuis v. Town of Billeri¬ 
ca. 167 NE 339. 260 Mass 210 

(2) Evidence that plaintifTs horse 
and mule were Injured by a defective 
pipe furnished by the county, and 
placed in the ditch of a county high¬ 
way at the intersection of the high¬ 
way and a neighborhood road, was 
held to authorize the refusal to di¬ 
rect a verdict for the county—Stev- 
erson v Orangeburg County, 121 S 
K 789, 128 SC. 335 

(3) In an action for Injuries caused 
by the negligent leaving of a tractor 
overturned by the roadside In a man¬ 
ner that frightened plaintiff’s mule, 
where the declaration was broad 
enough to constitute a complaint of 
the manner In which the tractor was 
left, as well as the length of time 
which It was left, refusal of a re¬ 
quested general charge for defend¬ 
ant on the ground that the tractor 
could not have been removed within 
the time alleged in the declaration 
was held not error- Shelby Iron Co 
V Morrow, 99 So 643, 211 Ala 125 
65. Kan—Watson v I’aiker Tp , 213 

r 1051, 113 Kan 130 | 

Mich—Carpenter v Bloomlngdale 

Tp, 108 NW 912. 227 Mich 355—1 

Hums V Van Buicn Tp , 187 NW 

276, 218 Mich 40 , 

Neb—Cromwell v Fillmore County,! 

239 NW 735, 122 Neb 114 
20 C J p 719 note 59 
Questioiis held for jnry 

(1) Whethci defect in highway Is 
actionable —Halts v City of Nash¬ 
ville. 123 S W 2d 1099, 22 Tenn App 
418 

(2) Whether road is defective with¬ 
in statute rendering highway com¬ 
mission liable—Houdashelt v State 
Highway Commission, 21 P 2d 343, 
137 Kan 485 

(3) Whether there was a defect in 
the highway —Dupuis v Town of 
Hlllenca, 157 NE 339, 260 Mass 
210 

(4) Whether object is in its nature 
calculated to frighten horses of or¬ 
dinary gentleness—West Texas Util¬ 
ities Co V Haynes, Tex Civ App , 20 
SW2d 236—29 CJ p 719 note 69 
Icl 

(5) Whether or not defect was in 
the traveled way —Dupuis v Town 
of Billerica. 157 NE 339, 260 Mass 
210 

((») Whether culvert was defective 
because of capstone placed within 
customary line of travel —Roberts v. 
Town of Lisbon, 149 A 508, 84 N H 
266 

(7) What warning should be given 
of dangerous condition, created by 
necessary obstruction of highway, 
under circumstances of particular 


case—Geiger v Dowdy, 170 A. 420, 
111 Pa Super 485 

(8) Necessity of barriers or guard 
rails 

Mich —White v Livingston County, 
200 NW 973, 229 Mich 163—Maz- 
zolini v Kalamazoo County, 199 N 
W 648, 228 Mich 69—Carpenter 
V Bloomlngdale Tp, 198 N W. 912, 
227 Mich 366—Fldler v Lafayette 
Tp. 198 NW 262, 226 Mich 636 
Wis—Keller v City of Port Wash¬ 
ington, 227 N W 284, 200 Wis 87 
29 CJ p 719 note 59 [a] 

Snfliolency of barriers or warnings 

(1) Sufllciency ot barriers or warn¬ 
ings IS usually a question of fact for 
the jury 

Ala —Thomas v Saulsbury & Co . 102 
So 115, 212 Ala 245 
N Y —Cotriss V State, 228 N Y S 693. 
223 App Div 520 

Wi.s—Howen v Town of Osceola, 200 
NW 766. 185 Wis 11 
28 C J p 719 note 59 lb] 

(2) Sufficiency of barriers or warn¬ 
ings is not always a question of fact 
—Cotnss v Stale, 228 NYS 593, 

! 223 App Div 620 

I Questions of law 

(1) Whether alleged defect comes 
within purview of statute rendering 
highway commission liable is ques¬ 
tion of law for ( oiirt —Moore v State 
Highway Commission, 92 P 2d 29, 150 
Kan 314—Phillips v Stale Highway 
Commission, 68 P 2d 1087, 146 Kan 
112—Douglas V Slate Highway Com- 
mis.sion, 46 P 2d 890. 142 Kan 222— 
Houdashelt v State Highway Com- 
mi.ssion, 21 P 2d 343, 137 Kan 485 

(2) A court will declare nonliabil¬ 
ity as a matter of law, where it is 
unieasonable to charge a town with 
the duty of maintaining barriers on 
highways sufficient to prevent all ac¬ 
cidents —^Roberts v Town of Eaton, 
144 NE 667, 238 NY 420, 36 A L R 
411, reversing 202 NYS 360, 207 
App Div 56 

(3) Evidence that chuckholos or 
whlpped-out places in sand and grav¬ 
el highway, not obstructed fiom 
view, were defects within statute 
Impo.sing liability on state hlghw^ay 
commission, which did not show con¬ 
dition different from that of ordi¬ 
nary sand and gravel road during 
protracted drought, was held insuffi¬ 
cient for jury —Espey v Kansas 
State Highway Commission, 67 P 2d 
424, 143 Kan 873 

Oxnlssiou to provide rtatatory safe- 
gnazds 

The omission of responsible county 
officials to provide statutory safe¬ 
guards, such as substantial guard 
rails at each end of culverts, as 
required by statute, constitutes a 
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defect as a matter of law—Arnold 
V Board of Com’rs of CofC^V Coun¬ 
ty, 291 P 762, 131 Kan 343 

56. Ky —Codell Const Co v Steele, 
66 SW2d 955, 247 Ky 173 
Me—Anaur v Peakes, 144 A. 677, 
127 Me 664 

Mich —Carpenter v Hloomingdale 
Tp. 198 NW 912, 227 Mich 356— 
La Duo v Lebanon Tp, 192 N W 
636, 222 Mich 301 

NJ—Muller v George M Brewster 
& Son. 11 A 2d 749, 124 N.J Law 
417 

NY—Rafferty v State, 24 N Y S 2d 
689, 261 App Div 80, affirming 16 
N y S 2d 085, 172 Misc 870 
Pa—Mickey v Georges Tp , 96 Pa 
Super 437—Morns v North Se- 
WKkley Tp, 86 Pa Super 65 
SC—Morns v Mills, 113 SE 632, 
121 SC 200 

Tenn —Morion Const Co v Steeple- 
ton, 14 Tenn App 127 
Tex—Hoffman v Bynum, Civ App, 
ini SW2d 600—West Texas Utili¬ 
ties Co v Havnes, Civ App, 20 S 
W 2d 236 

Va—Appalachian Power Co v Wil¬ 
son, 129 SE 277, 142 V.a 468 
Wia—Jensen v Town of Oconto 
Palls, 202 NW 676, 186 Wis 386— 
Bowen v Town of Osceola, 200 N 
W 766, 185 Wis 11 
29 C J p 719 note 60 
Particular questions of negllgenoa 

(1) Whether state highway depart¬ 
ment, which graded shoulder of road 
thus Impliedly inviting travel there¬ 
on by the pul)lic, was negligent in 
leaving post hole sixteen feet from 
paved part of road —Livingston v 
South Carolina State Highway De¬ 
partment. 183 SE 8, 178 SC 323 

(2) Where the evidence dis( losed 
that the road had been closed bv the 
highway department, but the evidence 
fuither disclo.sod that parties o< ca- 
sionallv traveled it, it was held that 
it betame a question for the jury as 
to whether defendant should have 
seen and warned plaintiff before set¬ 
ting off a charge of dvnamJte—Marl¬ 
on Const Co V Steepleton, 14 Tenn 
App 127 

(3) Other cases see 2D C J p 719 
note 60 [b] 

67. N H —Ledoux v Nashua, 76 A. 
240, 75 N H 481 

58. Mich —Burns v Van Buren Tp , 
187 NW 276. 218 Mich 40 

29 C J p 720 note 62 

59. Mass —Dupuis v Town of Bil¬ 
lerica, 167 N E 339, 260 Mass 210 

80. Me—Ansur v Peakes, 144 A 
677, 127 Me 654 

Tenn—Mai ion Const Co v. Steeple- 
ton, 14 Tenn App 127. 
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So It is generally the province of the jury to de¬ 
termine whether plaintiff, at the time of the injury, 
was a traveler on the highway so as to be entitled 
to relief,whether the horse and vehicle were suit¬ 
able for use,®- whether plaintiff had notice of the 
defect or obstruction,®^ and whether plaintiff was 
otherwise in the exercise of due care or was guilty 
of contributory negligence ®'* However, where the 


controlling facts arc uncontradicted, the contribu¬ 
tory negligence of plaintiff becomes one of law for 
the court ®® 

Where two possible causes of the injury are al¬ 
leged, only one of which would render defendant 
liable, plaintiff cannot recover if the verdict is based 
on contradictory evidence ®® 


Tex—Hoffman v Bynum, Civ App , 
101 S W 2d 600 
29 C J p 720 note 6*? 

proximate cause held not matter of 
law 

In an action for personal injuries 
resultinK from beinK thrown from 
a buKKy, alleged to have been due to 
a delect in a highway, evidence was 
held not to show, as a matter of law, 
that plaintiff’s injuries were caused 
by her horse running away, as 
claimed by defendant—Burns v Van 
Huren Tp. 187 N W 276. J18 Mich 
40 

Pailure to comply with statutory law 
of road 

Whether jiroximate cause of Injury 
to pedestrian, who was injured when 
she stepped from c one r«‘te highway 
into depression lc> avoid automobile 
was her failure to comply with stat- 
uto requiring pedestrians to keep to 
b‘ft center of line of highway and 
turn to left instead of right was a 
question of fact—Wager v State, 14 
NYS2d 29, 257 App Div 580, modi¬ 
fying 10 NYS2d .110, 170 Misc 257 

01. Wis—Strong v Stevens rolnt, 
22 NW 42.^, 62 Wis 255 
29 r J p 720 note 64. 

JB2, Mich—M.illoy v Walker Tp , 43 
TSI W 1012. 77 Mich 448, 0 L. 11A 
69.'') 

29 CJ p 720 note 65 

.63. Ala—Thomas v Saulsbury & 
Co. 102 So 115, 212 Ala 24.5 

64. Ark—Arkansas Fuel Oil Co v 
Downs, 168 S W 2d 419 
Jian —Arnold v Board of Com'rs of 
Cottc'y Count\, 11 1‘2d 729, 135 
JCun 551—Kn() 3 k. v Board of Com’rs 
of Stevens County, 276 P. 84, 128 
Kan 22—Heck v Quindaro Tp in 
W'janc.otte Counts, 216 1’ 293, 113 
Kan 64 7—Watson v I'arker Tp, 
213 P 1051. 113 Kan 130 
Me—Ansur v Peakes, 144 A 677, 127 
Me 554 

Mass—Soma v Inhabitants of Town 
of Billeric,a, 30 N E 2d 901, 307 
Mass 611 

Mich—Da Duo v Lebanon Tp , 192 
N W 636, 222 Mich 301 
Pa--Miekey v Georges Tp, 96 Pa 
Super 437 

rTenn—Mai ion C^on.st Co v. Steeple- 
ton, 14 Tenn App 127. 

?9 C J P 720 note CG. 


&alc to detarmiiLe whether Jury ques¬ 
tion 

The question of contributory neg¬ 
ligence cannot be treated as one of 
l.iw unless the facta and the infer¬ 
ences from them are free from doubt 
If there Is doubt a.s to either, the 
case is for the jury—Willetts v But¬ 
ler Tp, 15 A 2d 392, 141 l*a Super 
394 

Contributory negrligenca not shown as 
matter of law 

(1) Evidence that defendant was 
arquainti'd with the road, that it was 
close to hia place of residence, and 
that he went on It knowing its con- 

j dltion did not make him guilty of 
contributory ncgligenc'e as a matter 
of law —Heck v (^ulndaro Tp m Wy¬ 
andotte County, 216 P 293, 113 Kan 
647 

(2) Evidence that tongue of surrey 
bec'ariie dedached from breast yoke 
.incl dropped to ground did not show 
plaintiff to be c ontributorily negli- 
gc'iit as ina1t<*r of law, in view of ev¬ 
idence as to good condition of liar- 
ness, and that plaintifC li.id driven 
over steeper hills tlian the c>ne on 
whi< h the accident occuric^d the same 
(lav without accident—Appalachian 
Poviert^o v Wilson, 129 SE 277, 142 
Va 468 

(3) Other cases see 29 C J p 720 
note 66 Fb] 

Failure to use alternative route 

It is onlv when the dangei is so 
great and apiiarent that an ordinuriU 
prudent person would regard it as 
dangerous, and therefore avoid it, 
that .a trial court can say, as a mat¬ 
ter ot law, that the person using the 
mole dangerous of two possible 
routes IS guilty of contributory neg¬ 
ligence—VVillet.s v Butler Tp , 15 A 
2d 392, 141 Pn Super 394 
Person traveling* at night 

(1) ^^hethcl piaintift ttaveling at 
night was guilty of contributoiy neg¬ 
ligence 18 ordinarily a question for 
the Jury 

Mich—Carpenter v Bloomlngdale 
Tp, 198 NW’ 912, 227 Mich 355 
N Y —Allen v Village of Holley, 234 
NYS 471, 226 App Div 294 
Pa—Morrow v North Sewickley Tp , 
86 Pa Super 5.5 

RI—Duffney v Clarke, 119 A 370, 44 
RI 495 

Va—Whitten v McClelland, 120 SE 
146, 137 Va 726 
29 CJ p 720 note 66 [c]. 
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(2) Whether pedestrian walking on 
roadway In the evening, who failed to 
comply with statute requiring pedp«<- 
tnans to keep to left of center line 
of highway and who was injured 
when she stepped from concrete onto 
dirt shoulder to avoid approaching 
automobiles, was guilty of c'ontnbu- 
tory negligence was question of fact 
—Wager v State, 14 N Y S 2d 29, 267 
App Div 580. modifying 10 N Y S 2d 
310. 170 Misc 3.57 

IJss of highway known to be defec¬ 
tive 

If one IS injured In the use of a 
highway known bv him to be defec¬ 
tive and the danger was Imminent 
and immedntf, the court as a mat¬ 
te i of law may declare him guilty 
ot negligence, i)ul when the testi¬ 
mony showt, di'fects of such chaiae- 
ter that the highway can be used 
with safety by the exercise* of rea¬ 
sonable care, notwithstanding its 
defective condition the question ot 
contributory negligence is for the 
jury—Willots v Butler Tp, 15 A 
2d 392. 141 Pa Super 394 

Always a jury question 

Under some constitutional provi¬ 
sions, contributoiy negligcuic e is a 
question of f.ict which must at all 
times be left to the jury - Salt Itivti 
V.illey Water Usiis Ass'n v Bci r>, 
251) P 356, 31 Am 39 

Evidence held insulllcient to pre¬ 
sent jury question as to equestrian’s 
negligence in attempting to cross 
tempoiary < ulvei I in highway un¬ 
der construction—(^odell ('onst Co 
V Steele, 66 SW 2d 956, 247 Ky 173 

65. —I'>ve V W’ashingLon Tp , 
139 A 871, 291 I’a 210 

66. Ky—Dawkins Lumber Co v 
Itow, 276 S W 493, 210 Ky 666 

Defendant entitled to peremptory in. 
stmetion 

Where petition alleged that defend¬ 
ant had practically destroyed high¬ 
way on bank of < rook and had thiown 
dt^brls into ertek, thus obstructing 
it, and that plaintiff, on account of 
destruction of highway, was using 
creek bed as passway, whic h before 
being obstructed had contained loose 
and dangerous stones, and that his 
mule stepped on loose stone, causing 
him to be injured, defendant was en¬ 
titled to peremptory instruction — 
Dawkins Lumber Co v. Row, supra. 
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Notice of claim for injury. The sufficiency of 
the notice of claim for injury is a question of law 
for the court but whether what it describes is 
a defect is a question of fact for the jury,®^ as is 
the question whether the injury was received at the 
place described,®^ or caused by the defect de¬ 
scribed Also, whether plaintiff’s failure to give 
the notice within the time required by statute was 
because of inability to do so is a question of fact 
for the jury.'^i 

h.. Instructions 

Instructions are governed by the general rules and 
should clearly and consistently state the law as to the 
burden of proof and the various issues existing in the 
particular case 

The general rules goveining instructions to the 


jury in civil actions, sec the C.J.S. title Trial §§ 
266-448, also 64 CJ. p 510 note 3-p 1008 note 99, 
are applicable to actions for injuries resulting from 
defective highways Proper instructions should 
be given as to the burden of proof what consti¬ 
tutes a defective road or highway on the issue 
of negligence,'^® including questions as to defend¬ 
ant’s duty with regard to the maintenance and re¬ 
pair of the highway,*^® the necessity and sufficiency 
of railings or harriers,and whether objects were 
calculated to,78 and did,78 frighten horses, and on 
the questions of contributory negligence,^® provided 
they are requested by defendant and the evidence 
autlionzes them,®! ^nd proximate cause 

The instructions should be confined to the evi¬ 
dence®^ and to the issues®** raised by the plcad- 


67. Conn—Mam v Town of North 
Rloninpton, 1 fi A 2d 356, 127 Conn 
711. 

29 CJ p 70S note 40 
68 Me—York v Athens, 58 A 418, 
99 Me 82 

69. Nil—Jtohin V Bartlett, 13 A 
()45. 64 N H 4J6 

"70 Me—Hi^nelt v Norrldt^cwotk, 
73 A 1086, 105 Me 189 

71. Mass-^ Welch v Gfiidrier, 133 
Mass 5^9 

NH—rape v Campion, 63 NH 107 

72 Ala—Shelbv Iron Co v Mor¬ 
row. 99 So 613, 211 Ala 125 
VaAppalachian T’o\ver Co % Wil¬ 
son, 129 RE 277 142 Va 408 
.29 CJ p 722 note 69 
Instructions held correct 

(1) Generally—Appalachian ToNvei 
■Co V Wilson, 129 RE 277, 142 Va 
468—29 C 7 p 722 note 69 [a] 

(2) Chnrpe held not to permit re- 
•coverv for defet t not m “traveled 
wav”—Dupuis V Tt>wn of Billeiua, 
157 NE 339, 260 Mass 210 

'73. Wis—Sihilhnper v Verona, 60 
NW 272, 88 W’ls 317 
29 C J p 722 note 70 

'74 Kan—W'atson v Parker Tp , 213 
P 1051, 11.3 Kan 130 

75. Mich—Fidler v Lafavttte Tp , 
198 NW 262, 226 Mich 636 
29 C 1 p 722 note 71 
Tnetmotloas held correct 

(1) Instruction to jury that, in de¬ 
termining question of reasonable 
care, with respect to warnings of ex¬ 
cavation., they &h()uld consider kind 
of travel and probable speed of vehi¬ 
cles was torif'ct—Stiickfaden v 
Green Creelc Highway Dist, 248 P 
456, 42 Idaho 738, 49 ADR 1057. 

(2) Other cases see 29 C J p 722 
note 71 [ag 

Zustmotlooui held erroneons 

(1) Instruction which made test of 
township's negligence depend on the 


condition of the road the day before 
the accident—Fidler v ljafa\ette 
Tp, 198 NW 262, 226 Mifh 635 

(2) Requested charge th.it if peo¬ 
ple who used hlghw.i^ failed to no¬ 
tice a detect thetfin it could be pre¬ 
sumed the statf highway department 
had no notice of it was erroneous 
and properly refused—Tiivingston v 
South Carolina State Highway De¬ 
partment, 183 SE 8, 178 SC 323 

(3) Other cases sec 29 C J p 722 

note 71 [b] 

76. Mich —Carpenter v Bloonnngdale 
Tp, 198 NW 912, 227 Mi< h .155 

W'ash - Fithteribeig \ l..in<.oln Coun¬ 
ty. 273 P 178, J50 Wash 459 

Instructions held correct 

(1) An instruction that the loviii 
was not n quire d to work a rosd to 
Its full width, but only to keep it 
‘^afe and convenient for travelers 
for a suitable width, and that it was 
ior the jury to decide whethfu in 
the parlKulai case tin w^ay liad been 
maintained lor a suITick nt width, 
was cuiifct—Williams v Allen, 114 
A 138, 4 4 HI 14 

(2) In an action for damages 
• igainsl a township for injuries sus- 
tcimed bv a traveler because of a de- 
tfcLivc highwai an instruf tion de- 
f laiinp. It to bfr the duty of tlie town¬ 
ship not to permit any conditions to 
exist in the load of which thf' town¬ 
ship board had notice, which would 
render thf use of the road danKeious 
to the public traveling thereon, was 
not f rroneous as giving the jur> the 
impression that plaintilf had a nglit 
to piesume that the load was suit¬ 
able for tiavcl throughout the entire 
width—Watson v Paiker Tp, 213 
r 1051, 113 Kan 130 

77. Mich—FJdlcu* v Lafayette Tp , 
198 NW 262, 226 Mich 636 

Wash—FIchtenberg v Lincoln Coun¬ 
ty, 273 P 178, 150 Wash 469 
29 CJ p 722 note 72 

341 


luBtmctioiiB held suflloieiit 

Mifh-—l^idlcr V Lafayftte Tp, 198 
NW 262, 226 Mich 635 
7a. Wis—Laird \ Otsego, 62 N W 
1012 90 Wis 25 
29 C I p 722 note 73 

79 NY—I.f’wis V Baliston Termi¬ 
nal R Co, 60 N Y S 1036, 45 A?p 
Dlv 129 

29 C I p 722 note 74 

80 Kan —W.ilson v Parker Tp, 213 

T’ 105] ] J i Kan 130 

29 CJ p 722 note 75 
lustructions held correct 

(1) InstrUttion IS not erroneous 
beCaUHe of tlu use of the word “ma¬ 
te n.illy'' In Instruelion to the t ft’ert 
that tor plaintiffs negligeme to pre¬ 
vent reeovcrv It must have contrib¬ 
uted maleriallv to his injury—Wat¬ 
son V Parker Tp , supra 

(2) Other oases sc© 29 C J p 722 
note 75 [a] 

81. K\ — Cud( 11 Const Co v ftteele, 
56 S W 2d 955, 247 Kv 173 

82. Md—Kcniudv v Cecil County 
14 A 524, C9 Md 65 

29 CJ p 722 note 76 

83. Mich - Tlandv v Meridnan Tp, 

72 NW 251 111 Mich 454 

29 CJ p 722 note 77 
ZuBtmctioiLa held correct 

(1) In pedestrian’s action to re- 
covf r foi injuries resulting from be¬ 
ing struck bv a stom* allcRedl> pro- 
JcH U'd bv steam compression drill, a 
charge invoking doctrine of rea ipsa 
loquitur was not objectionable on 
ground of insufficiency of evidence to 
establish that pedestrian's injuries 
wore f a used bv contractor where 
evideiiof' presented Jury question as 
lo mgligenre of contractor—Muller 
V George M r>rewster & Son 11 A 2d 
749, 124 N J Law 417. 

(2) Other cases see 29 C J. p 722 
note 77 [b] 

84. Neb —Nielson v Cedar County, 
97 NW 826, 70 Neb 637. 

29 CJ p 723 note 78. 
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ings,®5 and should cover all material questions, not 
ignoring any issue or fact in evidence.*® The 
province of the jury should not be invaded,*'^ as by 
assuming the existence of facts in dispute.** 

Instructions which are misleading,** indefinite,** 
or conflicting*^ should not be given. In determin¬ 
ing the sufficiency of the instructions they should 
be construed as a whole,*2 and an erroneous in¬ 
struction may be cured by a direction to the jury 
to disregard it,®* or may be rendered immaterial 
by a finding on another ground Instructions 
which cover the point with more elaboration than 
necessary, but not inexactly, are not crioncous** 

It is not error to fail to instruct in the absence 
of request,*® or to refuse instructions which cor¬ 
rectly state the law, where the instructions granted 
sufficiently instruct the jury on the law of the 
case j**^ and a request for an instruction already 
substantially given,** or incorrect in part,** is prop¬ 
erly refused 


c. Verdict and Findings 

The ruiet pertefnlng to verdicte and findinga In civil 
actions generally apply. Special findings may be made, 
but where made they must be consistent with each other 
and be supported by the evidence and support the Judg> 
ment. 

The rules pertaining to the verdict and findings 
in other civil actions, see the CJS title Trial §§ 
485-573, also 64 C J p 1053 note 53-p 1189 note 61, 
are applicable to actions of this nature ^ Special 
findings may be made,* but it is not the right of a 
party to have special findings on issues not material 
to, or decisive of, the mam issue in the case,* and 
where a question in a special verdict fairly submits 
the issuable facts the court may refuse to submit a 
further question ^ It is error to submit a question 
containing two issuable propositions disjunctively 
connected, so that an affirmative answer could not 
be said to affirm either proposition ® The verdict 
or findings must conform to the issues® and be sup¬ 
ported by the evidence The special findings must 
be consistent with each other* and with the general 


85. Mich—Johnston v Muskefi:on 
County, 162 NW Ul, 195 Mich 
722 

29 CJ p 723 note 79 

86. Ohio—llrown v Schunk, 191 N 
K 886, 47 Ohio App 344 

29 CJ p 723 note 80 
XusuM requiring' Instmctlon 

EiVidcnce that plaintift, meeting’ 
friend and desiring ride home, mount¬ 
ed friend’s bicycle, with both grasp¬ 
ing handlebars, and that plalntifT 
suing county commissioners was in¬ 
jured when bicycle left highway, re- 
quiif'd instruction conceining joint 
enterprise—Hi own v Schunk, sui)ra 

87. SC—I.ivingston v South Caro¬ 
lina Slate Highway Dcpaitment, 
183 S E 8. 178 S C 323 

29 CJ p 723 note 81 

88. Me—Colby v Wlscasset, 61 Me 
304 

29 J p 723 note 82 

89. HI—Whitford v Palmer, 100 A 
312, 40 HI 190 

29 CJ p 723 note 83 

90. Va—Shenandoah Valley Loan 
Trust Co V Murray, 91 S E 740, 
120 Va 663 

91. Neb—Nielson v Cedar County, 
97 NW 826, 70 Neb 637 

29 C J p 723 note 86 

92. Mi<*h—Carpenter v Blooming- 
dale Tp, 198 NW 912, 227 Mieh 
365—Fidler v Lafayette Tp., 198 
N W 202, 226 Mich 636 

29 CJ p 723 note 86 

93. Wash—Gallagher V Buckley, 72 
P 79. 31 Wash 380 

94. Mass—Spurr v Shelburne, 131 
Mass 429 

Wis—Goldsworthy v Linden, 43 N 
W 656, 75 Wis 24. 


Degree of causation of injury from 
contributory negligence 

Regardless of whethei or not criti¬ 
cism of the use of the word “ma¬ 
terially'’ In instruction to the effect 
that for plaintiff’s negligence to pre- 
yent recovery it must have con¬ 
tributed materially to his iniury was 
justified, the use of such adverb be¬ 
came immateriui where the jury 
found specifically that plaintilT was 
guilty of no contributory negligence 
—Watson V Parker Tp , 213 P 1051, 
113 Kan 130 

95 Kan —Watson v Parker Tp , su¬ 
pra 

96. Kv—Codell Const Co v Steele. 
66 SW2d 955, 247 Ky 173 

29 C T p 723 note 89 

97. Va —Appalachian Power Co v 
Wilson. 129 SE 277. 142 Va 468 

98. Ala — Shelby Iron Co v Morrow, 
99 So 643. 211 Ala 125 

29 C J p 723 note 90 

99. Me—Larrabee v Sewall, 66 Me 
376 

1. Mich —La Due v Lebanon Tp, 
192 NW 636. 222 Mich 301 

2. R I—Williams v Allen, 114 A 
138, 44 RI 14 

29 C J p 723 note 95 

3 R I —Williams v Allen, supra 
29 CJ p 723 note 96 

4. Wis — Maxwell v Wellington, 120 
NW 605. 138 Wis 607 

5. Wis—Du Cate v Brighton, 114 
N W 103, 133 Wis 628 

29 CJ p 723 note 98 

6. Mich — Schelske v Orange Tp, 
110 NW 506, 147 Mich. 135. 

29 CJ. p 724 note 99 
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7. Conn —Porrotti v Bennett, 109 A 

890, 94 Conn 533 

Bvidence held sufficient to support 
finding 

(1) To support jury’s finding that 
notice of injury, sent by registered 
mail to town clerk, was actually re¬ 
ceived by him, although return re¬ 
ceipt was signed in town tax collec¬ 
tor’s handwriting—Anderson v In¬ 
habitants of Town of Billerica, 36 N 
E 2d 393, 309 Mass 616 

(2) To support finding that rail¬ 
road wreck was caused by county’s 
negligence in its road construction, 
and not by failure of railroad to fur¬ 
nish ad( quate lateral support to sub- 
slilutcd county road —Snohomish 
County V Great Northern Ry Co , C 
C A Wash , 130 F 2d 996 

(3) Finding that highway was not 
In a condition reasonably safe and 
fit for public travel held not so con¬ 
trary to the evidence as to justify 
the court in setting it aside —Burns 
v Van Buren Tp, 187 NW 276, 218 
Mich 40 

Svldence held not to support finding 

(1) Evidence held sufficient so 
that finding that county commis¬ 
sioners did not have actual notice of 
defect in bridge rails should be set 
aside—McGuire v Board of Com’rs 
of Ellis County, 299 P 946, 233 Kan 
226 

(2) Vt‘rdict and judgment held 
against the weight of the evidence 
on the Issue of contributory negli¬ 
gence—Brown v Schunk, 191 NE 
886, 47 Ohio App 344 

8. Conn—Nichols v Manchester, 74 

A 935, 82 Conn 619. 

29 C J p 724 note 2. 
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verdict,^ and must support the judgment.^® To sup¬ 
port a judgment for plaintiff, a special verdict 
should embrace all the facts essential to defendant’s 
liability,and if such facts are not shown judg¬ 
ment should be for defendant notwithstanding a 
general verdict for plaintiff However, a finding 
which includes the facts necessary to be averred in 
the declaration is sufficient without negativing any 
possible qualification of the facts found After 
judgment the verdict will be aided by all reasonable 
intendments 

§ 282. - Damages 

Damages are governed by the general rules, except 
as modified by express statutory provisions, and ordi¬ 
narily should be compensatory only and not punitive. 

The general rules of damages, subject, of course, 
to the provisions of a controlling statute, apply to 
actions for injuries from defective highways 
The damages should as a rule be compensatory 
only Punitive or exemplary damages are al¬ 
lowed only in exceptional cases,^*^ as in the cases 
of gross negligence, when the expenses of the suit 
may be included In some jurisdictions it has 
been held that a statute providing for recovery of 
damages to plaintiff’s person or “property” does not 


authorize recovery for loss of services and expenses 
incurred because of injury to plaintiffs wife^** or 
minor child ,20 but in other jurisdictions such dam¬ 
ages have been held to be recoverable,^! especially 
where the statute provides for recovery for any 
damage 22 

Loss of use of property. Under a statute allow¬ 
ing recovery for damages to property, recovery has 
been allowed m some jurisdictions for loss of the 
use of the property injured.23 Other authorities 
have held such loss not a proper element of dam- 
ages.24 Still others have held that loss of use is 
not recoverable for injury to an animal which died 
because of the injury; but if the animal died be¬ 
cause of careless treatment after the injury recov¬ 
ery may be had for loss of its use, or, in case the 
injury was permanent, to the amount its value was 
diminished by reason of the injury 25 

Limitation by notice of claim In general dam¬ 
ages arc confined to recovery for the injuries stated 
in the notice of claim,2<> and cannot exceed the 
amount stated therein 27 Jn some jurisdictions, 
however, plaintiff may recover damages not only 
for the injury described in his notice of claim, but 
also for all the directly resultant injurious consc- 


9. Ind —If ffersonvillc v. Gray, 74 
NR 611, 165 Ind 26 

29 CJ p 724 note 3 

10. Tex—West Texas Utilities Co 
V Havnes, Civ App , 20 S W 2d 236 

Finding-s held to unpport judgment 
Findings which, although they do 
not state that the acts described con¬ 
stitute negligence, contain the ele¬ 
ments of negligence and plainly 
imply a finding of negligence are 
suffitient to support judgment for 
plaintiff as against contention that 
they do not find defendant guilty of 
negligence—West Texas Utilities Co 
V Haynes, supra 

11. Mich —Schelske v Orange Tp , 
110 NW 506, 147 Mich 135 

29 C J p 724 note 4 

12. Ind—Buscher v Lafayette, 36 
NR 371, 8 Ind App 690 

13 Mich—Srh(‘lske v Orange Tp, 
110 NW 506. 147 Mich 135 
29 C J p 724 note 6 

14L Mich—Schelbke v Orange Tp, 
supra 

16. Conn—Burr v. Plymouth, 48 
Conn 460 

16 SC—Cooper v South Carolina 
Highway Department, 190 SE 499, 
183 SC 155 
29 C J p 724 note 11 

Actual damages 

Words "actual damage" in statute 


permitting recovery from state high¬ 
way department of actual damage to 
person or propert> resulting from de¬ 
fect In state highway means such 
damage as tan actually be shown to 
have been suffered —Cooper v South 
Carolina Highway Department, supra 

Items for which recovery allowed 

(]) Trouble and expense for Ireat- 
m« nt of injured animal—Page v 
Sumpter, 11 NW GO, 53 Wis C52 

(2) Other cases see 29 CJ p 724 
note 11 [ftl 

Mental suffering 

(1) Under a statute allowing re¬ 
covery for an injury to the person, 
recovery cannot be had for mere 
mental suffering caused by the risk 
and peril incurred, but where an ac¬ 
tual injury to the person is bus- 
lained, however small, mental suf¬ 
fering caused thereby is a part of the 
injury for which rec'overv is author¬ 
ized—Canning v Williamstown, 1 
Cush , Mass , 451 

(2) Other cases see 29 C J p 724 
note 11 [a] (7), (9) 

17. NH--Woodman v Nottingham, 

40 NH 387, 6 Am R 626 
20 CJ p 724 note 12. 

Case overruled 

The case of Whipple v Walpole, 
10 N H 130, as authority for the 
allo\\ance of vindictive or exemplary 
damages in actions of this nature, 
has been expressly overruled.—Wood¬ 
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man v Nottingham, 49 NH 387, B 
Am R 526 

18 C'onn —Wilson v Granby, 47 
Conn 59, .36 Am H 51 

19. Conn —I^ounsburv v Bridgeport, 
34 A 03, 66 ('•onn 360 
20 CJ p 724 note 17 

20 Me —Reed v Belfast, 20 Me 246 
20 CJ p 721 note 18 

21. N H —Wheeler v Troy, 20 N H, 
77 

20 CJ p 724 note 19 

22 Wis —Hunt v Winfield, 36 Wis 
164, 17 Am R 4 82 

23. Conn —Brown v Southbury, 1 
A 810, 53 Conn 212 

20 C J p 724 note 21 

24. Me—McLaughlin v. Bangor, 58 
Me .108 

25 Wis—Page v Sumpter, 11 N W 
60, 53 Wis 1.52 

26. Vt—Boyd v Readsboro, 65 Vt 
163 

27. SC —Ancrum v State Highway 
Department, 161 SE 98, 162 SC 
504 

Amendment of claim not prevented 

Limitation of recovery to amount 
of verified claim filed with depart¬ 
ment does not preclude a revision or 
amendment of the claim within the 
period allowed by statute theiefor — 
Ancrum v State Highway Depart¬ 
ment, supra. 



§ 283 


HIGHWAYS 


40 C.J.S. 


quences, although they may not appear until long than that claimed in the notice if the evidence 
afterward and he may recover a sum greater shows that he underestimated his damages.29 

XI. TAXES AND ASSESSMENTS 


§ 283, Highway Taxes 

The construction and maintenance of highways is a 
public purpose which may be effected by general taxa¬ 
tion 

The construction and maintenance of serviceable 
roads is a public purpose which may be effected by 
general taxation ,^0 and since public roads usually 
benefit both the state at large and the county in 
which they are located, the cost thereof may be 
such by either state or local taxation, or both 

Act^ and duties of local authorities Where the 
legislature imposes certain duties on local authori¬ 
ties with reference to highway taxes, such duties 
must be performed in the manner prescribed by 
statute 32 Thus when the legislature icquires a 
highway tax to be levied by ccitain local authoii- 
tics, such tax must be levied, see § 28^ infia, and 


compliance must be had with statutes requiring such 
local authorities to make annual reports of the 
amount of road taxes levied and collected 33 In 
proceedings to improve highways by taxation, the 
local authorities act as the agents of the taxpayers 
within the taxing district 34 

§ 284. - Power to Impose 

The power to impose highway taxes is vested in the 
legislature which may grant such power to local authori¬ 
ties, such as county boards 

Subject to constitutional restrictions, it is within 
the power of the legislatuie to impose, or to provide 
for the imposition of, taxes for highway purpos¬ 
es 36 Thus the legislature may determine the char¬ 
acter and location of the property that shall be sub¬ 
ject to assessment, see infra § 28(S, the purposes 
for which the tax is to be levied ,36 the time of 


28. Nil — V Portsmouth. 30 
A 410, 67 NTT 183—Ttolun v Pait 
lett, 13 A 615. 64 NTT 426 

29. Nil—Nol.Jj V Portsmouth, 30 
A 419, 67 NTI 183 

30. US—Memphis & C Hv Co v 
Paco. 51 set 108, 282 US 241, 76 
L.r:d 315, 72 A Lit 109G, afhrm- 
ing 121 So 826, 154 Miss 5t6— 
Prowninp: v Hooper Tox , 46 S (.^t 
141, 260 US 396, 70 L Ud 330, rt- 
versintr, D e , 3 P 2d 1(50—Missouri 
l\ic Jl Co V Western Clnwford 
Poad Impiovenu'nl Disl , 45 S Ct 

31. 266 US 187, 60 L. Kd 237. af- 
flimuip: AN ostein Crnwford Tlo-id 
IrnproN onu Til Disl v Mi^.souii 
Par U Co, 248 SW 563, 157 Ark 
304 

Cal - Joint TJiRhwu^ Tlisl No 13 v 
Hlnman, 32 P 2d 144, 220 Cal 578 
Tex—Torn (lr« on C*ouutv v Moodj , 
280 S VN' 381. 116 Tex 290 

31. Fla — Amos \ Mathews, 120 So 
308. 90 I'la 1. 65, 115 

32. J’a—In n* F^ar, 26 A 2d 457, 
314 Pa 624 

Power of lo< al authorities to hvy 
hiKhvva\ taxes see infra 284 

33. Mandatory duty 

The provision of Second (’'lass 
Township Liw that hoard of town¬ 
ship supervisors ‘shall” make swoin 
Htalenunt of amounts o1 road taxrs 
levn'd and (ullected to slate depait- 
ment of hi^hwajs on or before cer¬ 
tain dav 111 I'lith year are ‘‘manda¬ 
tory "—In re If'csir supra 

34. Ind—I’ulse \ Boiiid of Com’rs 
of Decatur (''ount>, 163 NK 609, 
200 Ind 376 


35. US—St Uouis & S W K\ Co 
V Nattin, DC Da. 27 F 2d 766, af¬ 
firmed 4 8 set 4 38, 277 US 157, 72 
L TCd 8.30 

Oal—‘Joint Hifthwav Dist No 13 v 
Hinrnan. 32 T» 2d 144, 220 Cal 578 
La—Cuaranty Bank & Trust Co v 
Ward Lumber Co, 100 So 496, 161 
La 803 

SC—Kvans V Beattie, 135 SE 538. 

137 SC 4 06 
20 C J p 725 note 30 

Taxation occordingr to beneflts not 
reqniied 

(1) AVhil« the leg^islnturc rnav pro¬ 

vide that mono for the construc¬ 
tion improve incmt or maintenance 
c»f hiprbw-ivv shall be raistd in whole 
or in part by iiunns of special assess- 
merits on the pioperty bencTitec], as 
appeals in § 204 infra, it is not re¬ 
quired to adopt means ol rai'‘.- 

inp money for hi*jrhw'a\ purpovc.s but 
It ma> provide* tliat monev for such 
puriioscs shall be raised bv K<'neial 
tax'! tion 

US- Missouri Pac R (\> v West¬ 
ern Crawford Rond Irnpiovemc iit 
Dist , 45 Sn Jl 266 US 187, 60 
L Ed 2 57, afTliTTiinjf AVostern Craw¬ 
ford Road Improvement Just v 
Missouri Pae R (’’o , 248 S \N 563, 
157 Ark 'bK— Browning v Hooper, 
Tex , 3 F 2d 160, revers« d on other 
grounds 46 S Ct 141, 269 US 300. 
70 LEd 330 

Fla—Tavlor v Williams, 105 So 175, 
142 Fla 402. reht‘aring di*nied 195 
So 184 142 Fla 562, and 196 So 

214, 142 Fla 756 

(2) Thus the legislature may pro¬ 
vide that, in the event a contemplat¬ 
ed road improvement is not under- 

3-M 


taken the pTellrninarv expenses shall 
be* paid according to the value of the 
propcilv in the taxing district and 
not according to anticipatpd beneflts 
—Southern (.Vawford Load Improve¬ 
ment riisl V Brown, 245 S AV 821, 
156 Aik 267—Nclcrer v Dickinson & 
Watkins, 239 S A\ 722, 153 Ark 5 

(3) A statute providing for a tax 
on all property in a taxing district 
according to its value imposes a 
gc neral tax as distinguished from a 
special OMsi ssnic lit — (Jolden (late 
Bridge* and Highway List v Felt, 6 
P 2d 585. 214 ('al 308—29 CJ p 726 
note 52 

(4) The validity of siirh a t.ax does 
not depend on the rc'ccipt of some 
spc'cial benefit bv the properly taxed 
US—Me rnpJiis ^ (' 7U ('o v T'ace, 

51 SCI IDS, 282 US 211, 75 I. EcL 
315 72 A L if. 1096, aflliniing 12J 

So 826, 154 Miss 5 56 
Fla—Lee* v Atlantic, ('oist Line R 
Co, 194 So 252, 141 Fla 54 5 
La—TIulin v Road Dist No 4, Par¬ 
ish of Vermilion, 115 So 650, 165 
La 443 

29 C J p 726 note 55 

As to ordinary township roads, in¬ 
voluntary taxation should not be im¬ 
posed on the township taxpayers 
except in rare emergencies and for 
guMt pulilic Ik ncfll — Austin-W’e:)tern 
Road Mach Co V Wetzel, 264 111 
App 254 

36. Wash—State ex rel Cruikshank 
v Baker, 97 P 2d 638, 2 AVash 2d 
145 

Purposes of tax generally see infra 

S 286. 
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§ 284 


levy the amount or rate of taxationthe meth¬ 
od of collection the distribution or apportion¬ 
ment of the taxes when collected, see § 292 infra, 
and the relief to be given from taxes theretofore 
imposed So also the legislature may determine 
what shall be the territorial subdivisions of the state 
for the purposes of highway taxation,^! and it is 
within Its power to determine the methods of taxa¬ 
tion by which funds for road purposes shall be 
raised, which methods may vary in the different 
counties and localities,and two different systems 
may be in effect at the same time.^^ 


In the absence of contrary statute, the qualified 
voters of a taxing district have no power to impose 
taxes for highway purposes 

Poivcr of local authorities Subject to constitu¬ 
tional restrictions,^® the legislature may, and fre¬ 
quently docs, grant to, or vest in, local authorities,^*^ 
such as county,^® township,^® or road district®® 
boards or officials, the power to impose highway 
taxes, and in some jurisdictions such power is con¬ 
ferred on local authorities by constitutional provi¬ 
sions Such power may be conferred on local 


37. Mo—state v Durton, 182 SW 
746, 266 Mo 711 

Time of Itvy ppnerally soe infra ^ 
289 

38. Mo—State v Burton, 182 S W 
746, 266 Mo 711 

29 C J p 725 note 33 
Limitations as to amount or rate see 
infra § 287 

39 Ark—Northern Road Improve¬ 
ment Dist V Mevermann, 275 S W 
762 169 Ark 383 

40 Mich—Clearwater Tp v Kal¬ 
kaska ("ounty, 163 NW 824. 187 
Muh BIG 

41. Cal—Anahrim Supar Co v 
Oranpe County, 183 P 809, 181 Cal 
212 

29 C 1 p 725 note 38 

Boundaries 

(1) The fixlni? of a hiffhwrav tax¬ 
ing district la a purflv leprislativo 
furution, such a dislnct may he 
fixed as the legislature sees fit, un¬ 
less the nature of the tax conclusive¬ 
ly fixes the district — (''ummins v 
JVnee, 91 NE 529, 174 Ind 115 

(2) The l»oundaries of existing- 
politnal subdivisions of the slate 
need not ]>e tollowcd --State v Mari¬ 
on County, 85 NE 613, 170 Tnd 595 
29 r T p 725 not< 40 

42. ‘It IS foi the lcg:islativc de¬ 
partment to prescribe bv what meth¬ 
od the roads bhall he worked and 
kept in repair, whether bv labor, by 
taxation on property, or bv funds 
raised from license tuxes, or by a 
mixture of two or more of these 
meth(»ds ”—State V Kelly, 119 SE 
755, 759. 186 NC 365 

43. NC—Stale v Kelly, 119 SE 
755, 186 NC 365 

44 NC—State v Kelly, supra 
29 CJ p 726 note 67 

46. Statute held not to confer pontr. 

er 

Tex—Tom Green County v Moody. 

289 SW 381, 116 Tex 299 
Submission of question of levy to 
voters see infra § 289 b 

48. Mo—State ox inf Hales ex rcl 
Walker v Harper, 256 SW 469, 
301 Mo 115 


Zieglslature cannot give county 

power to levy taxes solely in high- 
\v iy dhstiict, not uniform throughout 
< ountv—Idaho Countv v Eenn High¬ 
way Dist , 253 P 377. 43 Idaho 233 

Hoad districts 

General powers of taxation can¬ 
not he conferred bv the legislature 
on road improvement districts since 
they do not constitute subordinate 
political agc^nc ics of the slate for the 
purpose of taxation under the c'on- 
stitution—State v Berry, 249 SW 
572, 168 Aik 84—Whalev v Northern 
Hoad Improvement Pist of Arkansas 
County, 240 SW 1. 152 Ark 673, 24 
ALR 934 

47. ITS—St Louis ^ S W Rv Co 
v Nattin DC La. 27 F 2d 766 af¬ 
firmed 48 set 438, 277 US 157, 72 
L Ed 830 

Colo—Milheim v Moffat Tunnel Im¬ 
provement Dist, 211 P 649, 72 

Colo 268 

48. Fla—Whitnev v ITillshoroiigh 
County. 127 So 486, 99 Fla 628 

Mo - State ex rel and to Use of Ker¬ 
sey v 1'emiscot liand * Coopc rage 
Co. 29.5 SW 78. 317 Mo 41 
Connty excise boards are author- 
i/eci to impose* highway taxes -- 
Prince V Atchison T A S F Ry Co, 
271 P 24 5, 133 Okl 90—Schaff v Bo- 
rum, 200 r 191, 82 Okl 284 
On creation of new county 

ITnde'r L 1920 p 48 ? 2, and Civ 
Code S 84 4, rc‘lative to nc*w tounlii*s, j 
and AUeinallve Road Law § 11,1 

where sueli act was by rc'commenda- 1 
tion of the grand jury jiut in force 
I 111 a e ountv, it became of force* in a 
nc'W e ountv wholly created from the 
te*Tritory of the county first men¬ 
tioned, and the ordinary of the now 
founty could levy the tax provided 
thc'rehv—Parker v Smiley, 113 SE 
1,50, 153 Ga 786 
Purpose of errant of power 

The purpose and Intendments of 
Acts 1925 c 10110, authorizing cer¬ 
tain counties to Improve highways, 
to pay costs thereof by special as¬ 
sessments and to issue bonds and 
levy taxes were that entire estimated 
expense of road construction should 
ultimately be paid by tax assess- 

345 


ments of ad valorem taxes, even 
though countv bonds w-^erc issued on 
c c*rtiflcates representing liens of the 
spec lal assessments the special as¬ 
sessment certificate liens as well as 
countv’s taxing power being pledged 
to secure pnvment of bonds—Hills¬ 
borough County v Bregenzer, Fla, 
10 So 2d 498 

49 Mich—Wehh v Wakefield Tp. 

215 NW 43, 239 Mich 521 
Neb—Slate v Bone Creek Tp , But¬ 
ler t\)untv. 190 NW 586, 109 Neb 
202, rc'heaiing dcmied 193 N W 767, 
109 Neb 202 

50. Cal—Toint Highway Dist No 
13 V Ilinman, .32 P 2cl 1 14, 220 Cal 
.578—Golden Gate Bridge and High¬ 
way Dist V Felt, 5 P2d 686 214 
Cal 308 

Mo—Hawkins v Cox, 66 S W 2d 5.39, 
334 Mo 610- State er rel Little 
Prairie Special Road Dist of I’cm- 
iscot County v Thompson, 285 S 
W .57, 315 Mn 56—State cx inf 
Halos c X rel Walker v Harper, 256 
SW 469, 301 Mo 115 
Where city ie organised as road 
district, its city council under the* 
statutes In some Jurisdictions, acts 
in a dual cap.ac Itv-—as a city council 
and as highway commissioner, as 
highway commissioner it has the 
power to levy load tuxes, but its 
powers as highway commissioner 
are separate and distinct from Its 
duties as a c itv council and are to 
be txciiised lnd«'"pendentl v of any 
duties imposed on It as a city coun¬ 
cil —I’eopb* ex rel Koehler v Cleve¬ 
land, C. C ifg St L Ry Co, 188 NE 
473, 354 in 342—People v Cleve¬ 

land C r K St L Ry Co, 182 NE 
616, 319 Ill 476 

51- Mo—Wilson v Washington 
County. 247 S W 185 
29 CJ p 725 note 42 
Discretionary power 

Where the con.sUtution grants dis¬ 
ci ('tionary power to county courts to 
b*vy special road taxes, the legisla¬ 
ture cannot regulate the manner in 
which this discretion is to be exer 
f l.sod, the word "discretion,” within 
the constitutional provision, mean¬ 
ing freedom to decide or to act ac- 
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authorities by implicatioti,*** but it exists only when 
clearly conferred,®® and the extent of the power de¬ 
pends on, and is limited by, the terms of the stat¬ 
ute conferring it.®^ Where the power to impose 
road taxes is conferred on a township and a city 
embraced within the township's territorial limits, 
each may exercise its taxing power within its own 
territorial limits without reference to the exercise 
of the i)ower by the other ®® A taxing district, 
however, cannot effectually exercise the power con¬ 
ferred unless it is properly organized ®® 

Validity of statutes. In order to be valid, road 
tax statutes must not violate either state or federal 
constitutional provisions,®*^ such as provisions di¬ 
recting that the statute imposing the tax shall dis¬ 
tinctly state the tax and the object to which it is 
to be applied,®® or provisions fiving an equation be¬ 
tween the tax on the poll and the tax on property 
If a statute authorizing the levy of a road tax pro¬ 


vides no method for carrying its provisions into 
effect it is void.^^ A statute is not invalid, howev¬ 
er, merely because it imposes no limitation on the 
amount of the levy.®^ 

§ 285. —— Construction, Amendment, and 
Repeal of Statutes 

General rules governing the construction, amendmentr 
and repeal of statutes apply to road tax statutes. 

General rules governing the construction of stat¬ 
utes ordinarily apply to the construction of statutes 
imposing or providing for the imposition of high¬ 
way taxes ®" While such statutes should be strict¬ 
ly construed,®® they must nevertheless be given a 
reasonable construction,®^ and not an unnatural 
construction which will defeat the tax ®® As in 
the case of statutes generally, a road tax statute 
must he construed as a whole,®® and, if possible, 
effect should be given to all portions of the stat¬ 
ute ®'^ Where the statute is open to two interpreta- 


oordlng- to onr’w own nnd 

unrestrained exercise of choi< e or 
will —State ex rel and to Ufte of 
Kersey v Pemiscot I.and & Cooper- 
ape Co . 296 S VV 7S, 317 Mo 41, over- 
riilinic Slate ex reJ Johnson v Atchi- 
flon, T iK' S F lly Co, 275 SW ‘HJ, 
310 Mo 587 

52. Ill—People v Kankakee S K 
Co. 107 NE 218. 265 Ill 497 
Where power is given to local au¬ 
thorities to issue road honds, it n<'< • 
eaearilv follows that authority la 
given to levy pufflcient taxes to pay 
such bonds and the accruing Interest 
thereon 

Fla — State ex rel Atlant ir-Gulf 
Special Road and l^ridge Disl v 
Hass, 118 So 212, 96 Fla 478 
NC — Kills V Greene, 133 SE 395, 
191 NC 761 

53. Ill—People v Kankakee & S 
R R Co, 107 NE 218, 265 Ill 497 

29 CJ p 726 note 60 

54. US —Kimama Highway Dlst v 
Oregon Shoi t Hine R Co, CCA 
Idaho, 29S F 431, affirming, I-) C , 
tnogon Short Eine R Co v Kim¬ 
ama Highway Dist , 287 F 734 

Ill—People V Cleveland, C, C & St 
H Ry Co, 137 NE 478, 305 Ill 
460 

Ky —Rockcastle County v Louis¬ 
ville & N R Co , 23 S W 2d 276, 
232 Kv 439 

29 C J p 726 note 59 faj, p 727 note 
61 

55. Mont—State ex rel Siegfried v 
Carbon County. 92 P 2cl 301. 108 
Mont 510, 123 ALR 1456 

56. La—State ex rel Casagne v 
Police Jury of St Tammany Par¬ 
ish, 106 So 837, 160 La 230 

So*d district, in order to levy tax¬ 
es effectually, must be created by 


legislature or under properly dele¬ 
gated legislative authority—Twing 
V Rhodes, 16 SW2d 258 118 Tex 

410, answering certified questions. 
CivApp, 24 S W 2d 728 reversed on 
other grounds Rhodes v Twing Com 
App, 11 S W 2d 13, appeal dismissed 
53 set 5, 287 US 561. 77 L Ed 495 

57. Fla—Amos v Mathews, 126 So 
308, 09 Fla 1, 65, 115 
29 C T p 725 note 43 La-I 
Statutes held valid 
U S —Memphis AC R\ Co v Pace, 
61 set 108 282 US 211, 75 L Ed 
315, 72 ALR 1096, affirming 121 
So 826, 154 Miss 636 
Cal—Joint Highwav Dist No 13 v 
Hlriman, 32 P 2d 144. 220 Cal 578 
—Golden Gate Rndge and Highwov 
Dist v Felt, 6 P 2d 585, 214 Cal 
308—Municipal Improvement Co v 
Thompson. 268 I* 955, 201 C.il 629 
Flu—Whitney v Hillst>orough Coun¬ 
tv, 127 So 486, 99 Fla 628—Slate 
V Brevard County, 126 So 353, 99 
Fla 226 j 

Ill—People V Millard, 139 NE 113 
307 Ill 556—I’eople v Cleveland,] 
C. C & St L Rv Co. 137 NE 
4 78, 305 Ill 460—People v New 

York Cent R Co, 137 NE 473, 
305 Ill 434 

Kan—State \ State Highway Com¬ 
mission 286 P 244, 130 Kan 456 
Mo—Wilson V Washington County, 
247 S W 185 

K Y —Raquette Falls Land Co v 
State*. 207 N Y S 750. 124 Misc 687 
NC—Hill V Board of Corn’rs of 
Gates County, 129 SE 154, 190 N 
C 123 

Okl—Protest of Oklahoma Pipe Line 
Co, 296 1* 406. 147 Okl 163 
Or—MaeVeagh v Multnomah Coun¬ 
ty, 262 P 248, 123 Or 346. modified 
270 P 602, 126 Or 417—City of 

346 


I Astoria v Cornelius, 240 P 233, 
I 119 Or 264 
29 CJ p 725 note 43 [b] 

Statutes held iuvnlid 
Idaho—Idnho County v Fenn High¬ 
way Dist 253 P 377, 43 Idaho 233 
Tex—Commissioners’ Court of Na¬ 
varro County V Pinkston, Civ App , 
295 SW 271 
29 C J p 725 note 43 [c] 

58. Kan —State v Board of Com’rs 
of Saline County 278 P 54, 128 Kan 
437 

(^kl —Turner v Cox, 280 P 668, 138 
Okl 225—Missoui i-Kansus-Texas R. 
Co V Washington County, 276 P 
769, 1.36 Gift* 191 
29 C J p 726 note 46 
59 N C —State v Godwin, 31 S E 
231 123 N (' 697 

60. Idaho—Cunningham v Thomp¬ 
son, 108 1* 898, 18 Idaho 149 

29 C J p 727 note 64 

61. Colo—Mllheim v Moffat Tunnel 
Improvement Dist, 211 P 649, 72 
Colo 268 

39 C J p 725 note 41 

62. Ariz—Hunt v Callaghan, 257 P. 
648, 32 Anz 235 

N Y —Raquette Fall.s Land Co v 
State. 207 N Y S 750, 124 Misc 687. 

63. Cal —Golden Gate Bridge and 
Highwciy Dist V Fell, 5 P 2d 585, 
214 Cal 308 

29 CJ p 727 note 62 

64. Cal —Golden Gate Bridge and 
Highway Dist v Felt, supra 

65. Cal —Golden Gate Bridge and 
Highway Dist v Felt, supra 

66. Va—Godwin v Board of Sup’rs 
of Nansemond County, 171 ^E 621, 
161 Va 494 

67. Kan—Slate v State Highway 
Commission, 286 P. 244. 130 Kan. 
466. 
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tions, one of which will invs^lidate and the other 
uphold it, it will be given the latter construction if 
reasonably possible.®* In the absence of anything 
in the statute to the contrary, a road tax statute 
will be construed as prospective only, and not retro¬ 
spective, in its operation.®* A statute specifically 
providing for the manner of raising funds for high¬ 
ways IS exclusive, and must be read as an excep¬ 
tion to another statute covering the same and other 
subjects in general terms 

Amendment and repeal. Subject to constitution¬ 
al limitations, it is within the power of the legis¬ 
lature to change,amend,*^2 or repeal*^^ road tax 
statutes, such as statutes conferring the power of 
taxation on local authorities ,74 and a tax is invalid 
if levied under a statute which has been ropealed^S 
by a valid act 76 A road tax statute may be re¬ 
pealed by implication by a later act,77 such as a 
general revenue law,7 8 inconsistent therewith 
Likewise a general law may be repealed by a later 
special act ,7^^ and the later of two conflicting gen¬ 
eral acts passed at the same session of the legisla¬ 


ture impliedly repeals the earlier act, especially 
where the later act contains an emergency clause.*® 
However, repeals by implication are not favored, 
and unless the two statutes arc irreconcilably in¬ 
consistent, or an intent to repeal is otherwise clear¬ 
ly shown, they will both stand *2 ^^o repeal takes 

place where the later act expressly declares that it 
shall not be construed to repeal any prior act *3 An 
earlier statute is repealed only so far as the later 
act IS inconsistent with it,*4 the new act in such 
case being regarded in effect as an amendment of 
the former statute Where the law is revised, 
only the provisions of the former statute which are 
omitted from the revised act are repealed.*® 

§ 286 - Purpose 

Highway taxes may be levied only tor public pur¬ 
poses authorized by the constitution and statutes con¬ 
ferring the power to levy 

Highway taxes may he levied only for public pur- 
poses*7 authorized by the constitution** and stat¬ 
utes conferring the power to Ici^y ** Jn some jii- 


68. Kan — State v State Highway 
(’’orrimission, ftupra 

69. Til—People v Ihttpbiirjfh, C, C 
& St liy Co, 147 NK 492, 316 
Ill 410 

29 CJ p 727 note 63 
TO. Ohio—State v Zansrerle, 126 N 
E 413, 100 Ohio St 414 

71. JSre—Stale v Kelly, 119 SE 
7nr., 186 NC 305 

72. Ill —People V Illinois Cent R 
Co, 14r» NE 719, 314 Ill 339 

Statutes held amended 
Mont—Slate v Millb, 261 P 885, 81 
Mont 86 

Okl - Alford v Bonaparte, 2.56 P 
035, 125 Okl 164 

73. Tll—Peoph v Illinois Cent R 
Co, 145 N E 719, 314 III 339 

74. Wa'^h—(In at Northern Ry Co 

V Clover, 77 P 2d 598. 194 Wash 
14(j 

29 C J p 727 note 65 

75. Wash - Creat Northern Ry Co 

V Clover, 77 P 2d 598. 394 Wash 
14b 

29 CJ p 727 note 66, p 731 note 23 
[hj 

76. Kv—Mclntlre v I’owell, l25 S 
W 1087, 137 Kv 477 

29 CJ p 727 note 67 

77. Ill—People V Illinois Cent R 
Co. 145 NE 710, 314 Ill 330 

29 CJ p 727 note 69 

Statutes empowering' townships to 
levy road taxes held repealed by lat¬ 
er Inconsistent statutes—Great 
Northern Ry Co v Glover, 77 P 2d 
698, 194 Wash 146 

78. Mich —Port Huron Engine, etc , 


Co V T^ort Huron 158 NW 19, 
191 Mich 590 
29 CJ p 727 note 70 
79 Va—Bertha Zinc Co v Thilnski 
County. 13 SE 740 88 Va 371 

8a Wash—Hardin v Klickitat 
County, 203 P 383, 115 Wash 389, 
reversing 197 P 644 115 Wash 389 
However, it has been hedd that 
where two inconsistent acts are 
passed at the same session of the 
le«:j&latuie amending a former road 
act, the one flisl approved will pre¬ 
vail—I’eople V Illinois Cent R Co, 
129 N E 66, 29.5 Ill 408 

81 . Or — State v Phipps, 299 P 1009, 
136 Or 4.54 

82. Ill—People v Illinois Cent H 
Co 145 NE 719, 314 Til 339—Peo¬ 
ple V Clev« land, C. C A Si L Uy 
Co, 138 NE 196, 306 III 459 

29 CJ p 727 note 74 

83. Ala—Hudgens v Stale, 72 So 
(.05, 16 AlaApp 156 

84 K\ —Durrett v Kenton County, 
87 S W 1070, 27 Kv L 1173 

85. Kv—Durrett v Kemton County, 
supra 

Mont -State v Mills, 261 P 88.5, 81 
Mont 86 

86. Ill—People v Cleveland, C, C 
^ St L K Co. 107 NE 251, 266 
Ill 98 

87 . Ind—State v Marion County, 85 
NE 513. 170 Ind 595 

29 C.I p 727 note 80 

88. Payment of bonds 

After loads have been completed 
as local projects, payment of local 
bonds issued therefoi cannot con¬ 
stitute dual puipose necessary undei 
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constitution to imposition of state 
taxes for pa\mont thereof—Amos v 
Mathews, 126 So 308, 99 Fla 1. 6.5, 
115 

89 Ill—People v Cairo & T R Co , 

149 NE 824, 319 Ill 318 
29 CJ p 727 note 81 
Particular purposes for which road 
taxes may be levied 

(1) To pay road bonds 

Fla — W J Howev Co v Williams, 

19B So 181, 142 Fla 415, rehearing 

deiiK'd 195 So 184, 1 42 Fla 562, 

and 196 So 214, 142 Fla 756 
NC—Ellis V Greene, 123 SE 395. 

191 NC 761 

(2) To pay judgment for material.s 
furnished in improving roads —Peo- 
p]( ex lel Euzifie v Rice, 190 N E 
681, 356 Ill 373—Brown v Ellis, 219 
111 App 540 

(3) To acquire a building for high 
wav purposes—People ex rel Hem¬ 
pen V Baltimore AO R Co , 42 N 
E 2d 69 379 111 543 

(4) To pro\jdc a fund for the pay¬ 
ment of highway administrative ex¬ 
penses —People ex rel Hempen v 
Baltimore & O R Co , supra 

(5) To pav special drainage as¬ 

sessments cigainsl a road district — 
People V New York, C A St L R 
Co, 182 NE 778, 349 111 633—Peo¬ 

ple V Missouri Pac R Co, 1.50 NE 
288, 319 111 433 

(6) To pay for lighting county 
roads —Hatch v Board of Sup’rs of 
Muskegon County, 236 N W 777, 254 
Mich 255 

Paxtloular purposes for which rood 
taxes may not ho levied 

(1) To provide a sinking fund for 
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risdictions counties may levy highway taxes only 
for county purposes,^® and under the statutes in 
some jurisdictions such taxes may be levied only 
for existing roads^^ legally laid out ^2 A levy may 
not be made for highways which do not exist and 
which arc not even in contemplation A levy, 
however, may be made for highways actually used 
as such, even though the use of the land has never 
been legally acquired from the owners So coun¬ 
ty authorities must include in a tax levy for main¬ 
tenance of highways for the ensuing year, a sum 
for maintaining highways accepted by the authori¬ 


ties, even though notice of acceptance is not given 
until after the levy Where taxes previously col¬ 
lected for highway purposes have been lost through 
bank failures, a tax may be levied to replace the 
funds lost 

§ 287. - Amount or Rate 

The amount or rate of taxation must be within the 
limits prescribed by statutory or constitutional provi¬ 
sions. 

The amount or rate of taxation is commonly lim¬ 
ited by constitutional^'^ or statutory^^ provisions, 


the pavmeni of road bonds—Cooper 
V Hoard of Com’rs of Franklin (boun¬ 
ty. Ill SK R21, 3 82 NC 231, rehear 
inp dismissed 113 SE 569. 184 NC 
615 

(2) To aequlre a building: for oth¬ 
er than highway puri)osf>s—Peoph 
ex rel Hempen v Haltimore <S. O II 
Co, 42 NE2d 69. 370 111 643 
Raisiagr money for state hlgrhways 

(1) Under Hoad and Bridge Art 

5 12b, a eounlv has aullunity to 1( vy 
a tax for the purposi of buvjngr and 
Improving a highway, evim though 
HU( h highway Is one proposed to lie 
improved and taken ovor h\ the slate 
highway department, such right con- 
linuing until thc» slate* highway de¬ 
partment actuallv take.s over the 
road foi iht purpose of improvi'inc nt 
— I’oople V (''leveland C, C & St L 
Ry C'o. 137 NE 478. 305 Ill 460 

(2) 'File town commissioners have 

no authority to lew a tax for wid¬ 
ening of road.s that have boon taken 
over bv the state as part of the sys- 
tcun of state highways —I’eople v 
Chicago \ K 1 Co, 3 49 NK 74 1, 
.no 111 163--People V (Miicago, T II 

6 S E R> Co, 146 N E 632. 335 Ill 
580 

In UeorfiTla 

(1) A county which has adopted 
the altcTiialive road law' has power to 
levy a tav for the purpose of rais¬ 
ing funds for woiking, improving, 
and lepairing the public roads of tbe 
lountv—Spain v Hall Count>, 166 S 
E 612, 3 75 Gel bOO 

(2) Where a county levies a tax 
under one of the alternative road 
laws. It may not lev> an additional 
tax for the expense of m.aiiUaining, 
keeping, and equipping convicts em¬ 
ployed in work on the public roads 
—Central of (Jeorgia Rv Co v 
Wright. 126 SE 520, 3J Ga App 96 

(J) The authorities of a countv in 
which none of thr alternative road 
laws art in force have* no powt'T to 
lew a tax sobdv for improving or 
working public loads—llaisten v 
Glower, 41 SE 48, 114 Ca 902— 
Central of Cit*orgia Hy C’o v Wright, 
125 SE 520. 33 Ga App 96 

(4) In such a county, however, the 


authorities may levy a tax to main¬ 
tain, keep, and tquip convicts em¬ 
ployed in work on public roads — 
Cemtral of Georgia Ry Co v Wright, 
supra 

(5) A lax levy "to pay for im- 
prov'tiTifnls of the public ro.ads and 
for m.airit enant e of the chain gang 
foi Mid eoimtv" is a levy for two 
puiposcs where the countv in which 
siuh levy i*? made has not adopted 
anv of the alternative road laws, the 
part of the lew "for improvements 
of the pul>lic loads" is unauthorize^d, 
and. the amount of the tax foi this 
puipose not being given, the^ lemain- 
der of the levy is lendered illegal for 
uncortnintv—("e'ntral of Georgia Kv 
Co v Wright, supra 

(6) Proceeding bv the countv au¬ 
thorities to icrnove the warden in 
charge of toiiviets in the county is 
not an exercise e>f anv pow^er inci¬ 
dent to road building, within a e on- 
stitutional provision allowing taxa¬ 
tion for siKh purpose*, or laws passed 
in puTsiiance' thoieof — Humbe*r v' 

Dixon, 94 S E 565 347 Ga 480 
I (7) Powoi of counties to lew la\- 
j e*s for the e onstriielion and mainle- 
nariee of stale-aid highways is lim¬ 
it <*d by statute^ Faver v Citv of 
Washington, 126 SE 464, 159 Ga 

568 

90. Wliat constitutes county pur¬ 
poses 

(3) A*- a pt nernl rule a pu]>lir 
ronel witli'n a countv c'onstitutf's a 
(oiinty purpose for taxation—State 
V lire V aid County, 126 So 353, 99 
Flu 2Jb—,Jai ksori Lunibei Co v 
Walton Countv 116 So 771, 95 Fla 
632, appeal dismissed 49 SCI 338, 73 
I. Ed 1011 

(2) Even though by statute the 
construction or inainte nane e of a 
road in a distin t in a county may be 
a district purpose, it may bv statute* 
be made a e ountv purpose —State v 
Brevaid Count>, supra 

(3) Failure of public road benefit¬ 
ing county as whole or any substan¬ 
tial p.art the*re*of to bene*nt propel ty 
in other part of county does not pre¬ 
vent Its construction from being i 
county purpose for which ad valorem | 
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property tax may be levied —Jack- 
son Lumber Co v Walton County^ 
supra 

91. Me—Philbrook v Kennebec 
County, 17 Me 196 

29 CJ p 728 note 82 

92. Me—Pierre v Franklin County, 
63 Me 252 

Mich—Flint & Pere Marquette R 
Co V Auditor-Gcn, 2 NW 836, 41 
Mich 635 

93. Mi( h—Michigan Land & Iron 
Co V I/Anse Tp, 30 NW 331, 63 
Mich 700 

29 CJ p 728 note 84 

94. Mich — Peninsula Iron & Lumber 
Co V Crystal Falls Tp, 27 NW 
666, 60 Muh 510 

95. NY—C.rr lisle v Onondaga 

Counl\ 3 4 6 NYS 665, 84 MiS( 
531, amrrned 140 NYS 1303, 164 
Apj) Div 022 

96. T( X—Henson v Commissioners' 
Court of Henderson Countv\ Civ 
App, 56 S W 2d 210, irror retused 

97. Ill—People v Missouri P.ic R 

Co, 3 16 NE 567 316 Til 117 

Mich—(^r>opt r, Wells A. Co V City 
of SI Joseph, 205 NW 86. 232 
Mich 255 

Gkl—Empire Pipe Line Co v Excise 
Board ot Oklahomi C’ounty, 34 P 2d 
585, 168 t)kl 485 -Srhaff v Boi um. 
200 P 101, 82 Okl 284 
20 CJ p 728 nolf 87 
Abolition of limitation 

Con'.litutioiial amendment abol¬ 
ished len-mill constitutional liiriita- 
lion on lax« s to pay public improvt- 
ment bonds, whether bonds wore is¬ 
sued before or after its adoption — 
Tremont Lumbt r Co \ Winn Parish 
I'olicc Jury, 122 So 862, 3 68 La 597, 
appeal dismissed and eeitiorari de¬ 
nied Tremont Lumber Co v Police 
Jury of the l’.in.sb of Winn, 50 S Ct 
66, 280 V S 517, 74 L Ed 587 

98 . Ga — Ccntial of Georgia Rv Co 
V Wright, 125 S E 620, J3 Ga App 
96 

Ill—People ex n l Singer v Illinois 
Cent R Co, 26 N E 2d 840, 373 Ill 
523—People ex rel McDonough v 
Mills Novelty Co, 3 92 NE 236, 357 
Ill. 285—People v Cleveland, C C. 
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and any tax assessed exceeding that authority is 
void^® as to the excess ^ A further or additional 
levy, however, is sometimes provided for under 
certain circumstances ,2 and on specified proceed¬ 
ings ,2 as by the submission of the question to a 
vote of the taxpayers, see § 289 b infra, but stat¬ 
utes authorizing taxes in excess of the prescribed 
limitation will be strictly construed^ and must be 
strictly complied with in order to authorize the ad¬ 
ditional levy.^ 


Consent of toum auditors to higher rate. Under 
the statutes in some jurisdictions a road tax in ex¬ 
cess of the rate prescribed by statute may be levied 
on town property where the board of highway com¬ 
missioners obtains the consent of the board of town 
auditors to the additional levy ® The consent, in or¬ 
der to authorize the additional levy, must be secured 
in the manner prescribed by statute.*^ It must be 
given by a majority of the members of the board of 


& St L. Ry Co, 182 NE 616, 340 
Ill 476—I'eoplG V Missouri Pac R 
Co, 173 NE 816 342 III 226 
Minn—State v Keyes, 246 NW 547, 
188 Minn 79 

Mo—Stale ex rel and to Use of Cov- 
ini^ton V Wabash Ry Co, 3 S W 2d 
378. 310 Mo 302—State ex rel 

Johnson v Atchison, T Ac ,S F Hy 
Co, 275 SW 932, 310 Mo 587 
N C —lioard of Road Com’rs of 
Davidson Countv v County Com’rs 
of Dnidson County, 110 SE 206, 
ISO N C 202 

ND--Croat Northern Ry Co v 
Ward C^ounlN, 208 NW 768. 54 N 
1) 75 

Okl —Ernpiro Pipe Line Co v Ex¬ 
cise Board of Oklahoma County, 34 
P2d 585. IGS Okl 485— Goinp: v 
Carter Oil Co. 214 P 922, 88 Okl 
V Atthison, T A* S 
RV Co. 213 I’ 84, 88 Okl 283 
Wis—Rl.imper v Hopkins, 197 NW 
920, 1S4 Wks 120 
29 C J p 728 not! 88 

County having- adopted alternative 
road law embodied in Civ Code 1910 {} 
694 et srq, and after having b y k d 
Ibe maximum rate of foui d()l]ais 
per thousand for the maintonaiue ot 
.such sv-.tem, (.innot J< vy an addi¬ 
tional tax undr r \rts 1908 p 1110, for 
the sujipoit of a < luiiii gang to lie 
used on the public roads — Carter v 
Shingler Realtv Co. 120 RE 784, 157 
(la 118—Wright v Southern Ry Co, 
112 RE 171, 28 (laApp 645 

limitation held not to apply 

(1) Jn g(ncral 

Ga - of Gcoigia R Co v 

Joms County, 142 SE 301, 37 Ga 
App 7G1 

Ill —I’oople cx rel Broyvne v Chi¬ 
cago A E I H Co, 133 NE 212, 
300 111 467 

29 C J I) 7JS note 88 Tc] 

(2) T^ubAfts 1909 No 283, as 

amended bv Pub A eta lOJl No 3G7, 
Comp L 1915 1) 4287 et seq, providing 
for highway improvements bv coun¬ 
ties and road distiitta and limiting 
taxes therefor, is not construable as 
limiting tax which may be levied for 
road purposes under authority of sub¬ 
sequent acts—Cooper, Wells & Co v 
City of St Joseph, 206 N W 86, 232 i 
Mich 255 | 


Statutes limiting* amount or rate held 
valid 

Mo—State ex rel Johnson v Atchi¬ 
son, T & S P Hy Co, 276 SW 
932, 310 Mo 587 

99. U S —C N Nelson Lumber Co 
v Loraine, C C Wis, 24 F 466 
29 C J p 729 note 89 

1. Ga —Central of Georgia Ry Co 
V Wright, 125 SE 620, 33 GaApp 
96 

Ill—People ex rel Hempen v Balti- 
moie & O K Co, 42 N E 2d 69, 379 
III 543 

29 CJ p 729 note 90 
Method of reduction 

Where the road and bridge taxes 
(eitificd to the county clerk exceed¬ 
ed the maximum rate, it was neces¬ 
sary, In view of L 1921 p 763, piovid- 
ing that, in determining the amount 
of maximum tax to he levied, the 
assessed valuation of the pioperty in 
each taxing district as equalized by 
the state taxing commission shall 
be used, to reduce the maximum late, 
so that the amount of tux extended 
on the ccjuntv value should nut ( x- 
( eed the amount of tax d< rived b> ex¬ 
tending the rate against the state 
value —People v Illinois Cent It 
Go, 141 NE 822, 310 Ill 212 

2. Mo—State ex rt 1 and to Use of 
Covington V Wabash Ry Co, 3 S 
AV 2d 178, no Mo 302 

NC—Toyvnship Road Commission of 
Gold Mmu Tp v lioard of (^om’rs 
of Franklin County, 124 SE 743, 
188 NC 362 

Wis—Oconto Co V Town of Toyvn- 
scMid, 241 NW 761, 210 Wis 85 
suriplemc ntc d 246 NW 410, 210 
Wis 85 

29 C J p 729 note 91 

In Oklahoma county excise board 
mav lew additional tax lor county 
highway fund not exc ceding, togeth¬ 
er with maximum for current expens¬ 
es. eight mills—Turner v Pitts, 19 
l’2d 563, 182 Okl 246—Grubb v Smi¬ 
ley. 285 P 38, 142 Okl 19—Prince 
V Oklahoma Natural Gas Co, 281 P 
795, 139 Okl 185—Turner v Cox, 280 
P 568, 118 Okl 225-Missouri-Kan- 
sas-Texas R Co v Washington Coun¬ 
ty, 276 1* 769, 136 Okl 191—Prince v 
Atchison, T A S. F Ry Co, 271 P 
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246, 133 Okl 90—St Louis-San Fran¬ 
cisco Ry Co V Bailey, 267 P 784, 125 
Okl 183—Alford v Bonaparte, 256 
P 935, 125 Okl 164—Franklin v Rv- 
an. 256 P 932, 125 Okl 161—Simmons 
V Stuckey, 241 P 124, 113 Okl 200. 

3. Pa — In ro Gregg Tp Roads, 2 
Pa Dist & Co 515, 5 Northumb 
Leg J 444—Application of Supervis¬ 
ors of Washington Tp, 28 North 
Co 61 

29 C J p 730 note 92 

4. Ohio — State v Zangerle 116 NE 
498, 96 Ohio St 1 

5. Ill —People V Chicago & E I 
Ry Co , 149 N E 743,319 111 163 

6. Ill — People* V New York, C A St 
L R Co, 155 NE 558, 124 Ill HO 
—I’eople \ Chuago M & St P 
Rv Co, 152 NE 560. 321 Ill 199— 
People V Chicago A E 1 Rv Co, 
149 N E 743, 319 HI 103—People v 
Chicago, M A St P R> Co 141 
NE 827. 310 Ill 428—IVople v 
Cleveland, C, C & St L Ry Co, 
138 NE CG3. 307 Ill 162 

29 CJ p 729 note 91 [b] 

Consent of board of anditors Is 
condition precedent to the levy of an 
additional ta\—()’N(*ill v Skeettrs, 
154 NE 126, 323 Ill 317—IVople v 
Wabash Ry Co, 119 NE 739, 319 
<11 183—People v Wabash R> Co, 

143 NE 488, 311 111 679—People v 
Cleveland, C. C A St L Ry Co, 
142 NE 485. 311 Ill 28—People v 
Illinois Cent It Co, 141 NE 822, 
310 111 212 

Where no excess rate is to be Im¬ 
posed, the consent of the boaid of 
town auditors nc'ed not be proc ured 
—IVoplt cx rcl Ward v Illinois Cent 
It Co, 28 NE2d 106, 371 111 92 

Statute requiring* consent of board 
held vaUd 

III—I’eople ex rcl Witte v Frank¬ 
lin. 186 N E 137, 352 III 528 

7 . Ill — People v (''hicago & N W. 
Ry Co, 181 NE G37. 34 9 111 216— 
People V Chicago A E I U> Co, 
149 NE 743, 319 Ill 183—People v 
Wabash R> Co, 149 NE 739 319 
Ill 183—People v Chuago, M A- 
SI P Ry Co, 145 NE 725. 314 Ill 
378 
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auditors,* in their official capacity,* and at a regu- I the date prescribed by statute.^* The consent must 
lari® and official” meeting^* of the board held on | be in writing” and signed by a majority of the 


8l Ill —People V ChlcaRO, B & Q 
R Co, 154 NE 468, 323 Ill 536— 
People V (^hioaffo, B & Q R Co , 
152 NE 567. 321 Ill 666—People 

V Wabash Ry Co. 161 NE 601 
321 Ill 39—People v Wabash Ry 
Co. 149 NE 739, 319 III 183— 
J*eople V Chicago, M & St P Ry 
Co, 145 NE 86. 313 Ill 249—l*eo- 
ple V Wabash Ry Co , 143 N E 488, 
311 Ill 579—People v ChKago & 
E I Ry Co, 141 NE 824, 310 Ill 
257—People v Cleveland, C, C & 
St L R\ Co, 138 NE 663, 307 
111 162—People v Chlf.'igo & E I 
Ry Co, 138 NE 127, 306 Ill 402 

What oonstltnteB majority 

Membership of board of town audi¬ 
tors was not raised from three to 
four when assessor acted instead of 
absent member, and cert ifli ate of 
levy of road and bridge taxt s signed 
by two was signed by a majority, 
within Revenue Act pars 117, 118 — 
O’Neill V Skeelers, 154 NE 126. 323 
Ill 347 

9. Ill —People V Chicago & E I 
K> Co. 157 NE 472 326 Ill 354— 
People V Chicafio. R Q R Co. 
152 NE 507. 321 Ill 566—Peojile 

V Wabash Rv Co. 143 NE 488, 
311 III 679—People v Cleveland, 
C, C & St L Hy Co, 138 N E 
663, 307 Ill 162—People v Chica¬ 
go & E I Ry Co. 138 N E 127, 
306 Ill 402 

10. Ill—IVople V Chicago, B & Q 
R Co, 154 NE 468, 323 111 53b 
Reading and approval, at regular 

meeting, of minutes of special meet, 
ing, at which consent was given to 
additional tax, was not action taken 
at legular mteting, as required by 
statute—People v C'liKago M St 
P Ry Co, 151 NE 340, 322 Ill 78 

11. Ill—People V Chicago & E I 
U\ Co, 157 NE 472, 320 111 354— 
People V Chicago, B & Q R Co , 
154 N E 468. 323 Ill 536—TVoph v 
Chicago, B & Q R Co. 152 NE 
507, 321 Ill 566—IN'ople v Wa¬ 
bash Ry (\), 143 NE 488. 311 Ill 
579—People v Cleveland, C , C At 
St L. R\ Co , 138 N E 663, 307 
Ill 162—People v Chita^o At E I 
Ry Co. 138 NE 127, 306 III 402 

12. Ill —People V Chicago, B & Q 
R Co, 162 NE 507, .321 Ill 566— 
People V Chuago, M St P 
Co, 146 NE 86, 313 Ill 249—IVo- 
ple V Chicago Ar E I Rv Co, 141 
NE 824, 310 Ill 257 

Place of meeting 

Statutory provision that meeting 
of town auditors shall be held at of¬ 
fice of town (leik is merely directory, 
and fact that meeting at which con¬ 
sent to additional h vy of road and 
bridge tax was given was held at 


town hall, rather than at place where 
clerk was employed and kept his 
books, was insufficient to invalidate 
such consent, or levy pursuant there¬ 
to—People v Chicago. B & Q R 
Co, 145 NE 729, 314 Ill 544 
Manner of calling meeting 

(1) To render the consent given at 
a meeting valid, the meeting must 
have been called in the manner pre- 
s( nhed by statute —I’eople v Chica¬ 
go & E I Ry Co, 145 NE 722, 314 
111 596 

(2) The record of the meeting 
must show that it was so called — 
I'oople v Chicago & E I Ry Co . 146 
NE 440, 315 Ill 536—People v Chi¬ 
cago Ar E I Ry Co , 145 N E 716, 
314 Ill 352 

Consent not obtained at meeting 

Where written < onsents were ob¬ 
tained from the individual m(‘mbers 
of the board of town auditors at their 
respective places of business, there 
was not a compliance with the stat¬ 
ute which would authorize lew of 
the additional rate—TN'ople v ('’leve- 
land, C. C & St E Ry Co, 142 N E 
4 65, 31 3 Ill 26 

13. On first Tuesday in September 

(1) Even though the Road and 

Bridge Act ^ 56 requires that the 
consent of the boaid of town audi¬ 
tors be given “before the first Tues¬ 
day in September,” the consent mav 
be given at a morting of the hoard 
held on the first Tuesdav in Septem¬ 
ber, In view of the statutes regulat¬ 
ing the dates for meetings of the 
board —People v Chicago L S Ar 
E R Co, 153 NE 628, 323 Ill 159— 
I’eople V Wabash Rv Co, 3 45 NE 
733. 314 111 613—T’eople v ('’hic.igo, 

B Q R Co, 145 NE 729, 314 111 
541—I’eoplc V Chicago, M Ac St P 
R\ Co. 145 NE 725, 314 111 378— 

People V (Chicago Ac E I R> , 145 
NE 722 314 Ill 596 

(2) This established Judicial Inter¬ 
pretation of the Road and Bridge Act 
was not changed by Smith-TIuid Rev 
St 192 3 c 139 § 119, amending Town¬ 
ship Oignnization Act art 13 § 3, and 
authorizing special meetings of 
boaids of tow'n auditors—People v 
Chicago, M A St I’ Rv (^o, 152 N 
E 560, 321 Ill 499—People \ Chica¬ 
go & E I R\ Co, 146 NE 440, 315 
111 536—People \ Cleveland, C , ('' A: 
St L. Rv Co, 145 NE 806, 315 Ill 
129—People v Illinois Cent R Co, 
145 NE 731, 314 Ill .373—People v 
Waba.sh Ry Co, 145 NE 730, 315 III 
91—People V Cleveland, C, C & St 
1j Ry Co, 3 45 NE 727, 33 4 Ill 455— 
People V Chuago, M & St P Rv 
Co, 145 NE 725, 314 Ill 378—I’eople 
V Chicago & I R Co, 145 NE 724, 
315 Ill 128—People v Wabash Ry 
Co, 146 NE 724, 314 Ill 432—People 
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V Illinois Cent R Co, 146 NE 719, 
314 111 339—People v Chicago & E 
I Ry Co, 145 NE 716, 314 Ill 362 

(3) Indeed, the rcquireci consent 
can he given only at the meeting on 
the first Tuesday in September—Peo¬ 
ple V Chicago & N W Ry Co, 181 
NE 637, 349 Ill 216—People v Chi¬ 
cago. B & Q R Co , 164 N E 468, 323 
Ill 636—People v Chfeago, M & St 
P Rv Co, 362 NE 560. 321 Ill 499— 
People V Chicago, B & Q R Co, 
152 N E 507, 321 Ill 666—People v 
Wabash Ry Co, 161 NE 601, 321 
Ill 39—People v Chicago, M & St 
P Rv Co, 351 NE 340, 322 Ill 78— 
People V Wabash Ry Co, 149 N E 
739, 319 III 183—I’eople v Chicago, 
M & St P Ry Co, 145 NE 86, 313 
Ill 249—People v Wabash Ry Co . 
143 NE 4*88, 311 III 579—People v 
Chicago Ar E I Rv Co. 141 N E 824, 

310 111 257—People v Cleveland, C, 

C & St L. Rv Co, 138 NE 663. 307 
Ill 162—T’eopJe v Chicago &E I Ry 
Co. 138 NE 127, 306 111 402 

(4) A consent given prior to that 
time is insutlic lent to Justify the levy 
of the additional tax—I’eople v 
Cleveland, C, C A St L Rv Co, 15? 
N E 538, 321 111 496—T’t*ople v Chi¬ 
cago, B AL Q R Co 3 52 NE 507, 
321 111 566—People v Baltimore & O 
R Co, 151 NE 561, 320 111 560— 
People V Chicago. M & St P Ry 
Co, l-.J NE 340 322 Ill 78—I’eoplc^ 

V Chuago & E I Rv Co, 143 NE 
464, U2 Ill 216—People v Eastc'rn 
Illinois Ar St E Ry Co, 14t N E 431, 
312 Ill 134—Pc‘ople v Clc'veland, C, 
C Ar St E Rv Co, 142 NE 4 65, 

311 Ill 26—People v Chicago, M Ar 
St 1’ Itv Co, 141 NE 827, .310 Ill 
428—I’eople v Illinois (\‘nt R Co, 
141 NE 822, 310 III 212 

(5) Cahill’s Rev St 1925 c 129, liar 

119, amending Township Oiganization 
Act art 13 3, and authorizing spe- 

c ml meetings of the board of town 
auditois does not c-onfer jiower on 
the board of auditors to consent to 
the lc‘v V of an additional road tax at 
a spi ( lal meeting held before tlu first 
Tuesdav in Septcunbe r—People v 
Chicago, M Ar St P Rv Co, 152 NE 
560, 321 111 499—People v AVabash 

Rv (\) , 351 NE 601. 321 Ill 39— 
I’eople V Chicago, M A: St P Hy 
Co, 150 NE 247, 319 Ill 415—I’eople 

V Chicago Ac E I Ry Co. 149 NE 

743, 319 111 16 3—P(*ople v Chicago 

& E I Ry Co, 149 NE 742, 319 111 
171. 

14. Ill —People V Chicago, D & Q 

R Co, 164 NE 468, 323 Ill 636— 

People V Chicago, B A Q R Co, 

162 N E 607, 321 Ill 566—People 

V Wabash Ry (’'o, 151 NE 601, 

321 111 39—People v Wabash Ry 

Co., 149 N E 739, 319 Ill 183— 
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board,and it must specify the excess in the rate 
consented to The requisite consent cannot be 
supplied by a curative statute and the action of 
the board can be shown only by the record of its 
proceedings 

What rate controls The rate of taxation au¬ 
thorized at the time the levy is made controls as to 
Its validity,and not the rate permitted at the time 
the taxes are extended ^0 Jn the absence of any¬ 
thing in the statute to the contrary, a statutory lim¬ 
itation of the rate or amount of taxation is prospec¬ 
tive only, and not retrospective, in its operation 

Determination of amount or rate of taxation is 
considered infra § 289. 

§ 288. - Persons and Property Liable 

In the absence of constitutional restrictions the legis¬ 
lature may determine what persons and property shall be 
subject to highway taxes 


The legislature has power, in the absence of con¬ 
stitutional limitations, to determine what persons 
and property shall be subje'et to highway taxes^^^ 
and to apportion such taxes among the different 
political subdivisions, 23 such power being subject, 
however, to the qualification that one of such sub¬ 
divisions cannot be taxed for the exclusive benefit 
of another 24 The legislature may provide for a 
tax on all property within a taxing district,2''» for 
the construction or improvement of a road lying en¬ 
tirely within one part of it 26 So the legislature 
may authorize the levy of a highway tax on all the 
property in a county or township, including property 
situated in a city or incorporated town,2'^ even 
though the highways to be constructed or repaired 
are outside the limits of such city or incorporated 
town 2^ The legislature may, however, and fre¬ 
quently does, exempt cities and incorporated towns 
in whole or in part from such taxes,2® and such ex- 


Poople V Chicago, M ^ St P R\ 
To, 145 NE 86, ^13 Ill 249—Poo- 
plp V Wabash Rv <"o, 143 NE 
488. 311 Ill 570—People v Cleve¬ 
land. C, C & St L Rv Co. 142 
NE 465 311 111 26—People V Chi- 
ea»fo At E I Kv Co, 141 NE 824 
310 Ill 257—I’eople v Illinois Cent 
R Co, 141 NE 822. 310 Ill 212— 
P« ople V Cleveland C C A: St L 
Rv Co, 138 NE 663. 307 Ill 162 
15 Ill—People V Chicago R & Q 
R Co. 154 NE 468, 323 Ill 536- 
T’eople V Chl(<i >70 R & Q R Co, 
152 NE 507, 321 Ill 566—People v 
Wabash Ry Co, 143 N E. 488, 311 
Ill 579 

16. Ill—T’tople V Chitafio, B & Q 

K Co, 152 NE 507, 321 Ill 56b— 
People V cniiicoro. M & St P Ry 
Co, 151 NE 340 322 Ill 78—Peo¬ 
ple V Chica*;o & E I Rv Co, 145 
N E 722, 314 111 596—I’eople V 

Chieaffo ^ E 1 K> Co , 138 NE 
127, 306 Ill 402 

Amount of excess tax to he raised 
bv the lew oT the additional rate 
eonseriled to nt ed not be staled in 
the consent —People ex n*l Batman 

V Illinois Cent R Co , 17 N E 2d 25, 
369 Til 432 

17. Reason for rule 

The leijislature cannot, by a cura¬ 
tive act, make valid pioceedings 
which weie absolutely void—People 

V Wabash Ky Co. 143 NE 488, 311 
Ill 579 

Particular curative statute 

The requisite consent cannot be 
supplied by L 1923 p 566, a curative 
act to validate certain township tax¬ 
es, such statute being: unconstitution¬ 
al—I’eople V Wabash Ry Co, 143 
NE 488. 311 111 579—People v Chi¬ 
cago & N W Ry Co, 143 NE 460, 
312 Ill 58—People v Toledo, St L 
& W. R Co, 143 NE 417, 312 Ill 


201—People v Illinois Cent R Co , 
142 NE 473, 311 III 113—People v 
Cleveland C, C & St E Rv Co, 142 
NE 465. 311 Ill 26—People v Chi¬ 
cago, M Ar St P Rv Co, 141 NE 
827. 310 111 428—People v Chicago 

S: E I Rv Co. 141 NE 824, 310 Ill 
257—People V Illinois Cent R Co, 
141 NE 822. 310 Ill 212 

18 . Ill—People V Chicago B & Q 
R Co, 152 NE 507. 321 Ill 566— 
Peojile V Cleveland, C, C K St L 
R\ Co, 138 NE 663, 307 Ill 162 — 
People v Chicago & E I Ry Co, 
138 NE 127, 306 Ill 402 

Record may be amended in a prop¬ 
er < us( to show the consont of the 
board — I’c‘ople v Chicago, B & Q R 
Co, 151 NE 468 323 III 536—I’eo¬ 
ple V Chicago, M St P Ry Co 
145 N K 725, 314 111 378 
Recitals In record oontroUlngr 

Recital in highway commissioner’s 
cerlifKale of levy c»f additional tax 
of eiioTHOUs date of town auditors’ 
consent does not invalidate tax, offi¬ 
cial letord controlling—People v 
Chicago Af E I Hy Co , 157 NE 472, 
326 Til 364 

19. Ill —People V Wabash Ry Co , 
176 NE 767, 344 Ill 606—I’eople 

V Cook. 168 NE 275, 336 Ill 330 

20. Ill — People v Wabash Ry Co , 
176 NE 767, 344 Ill 606—People 

V Cook, 168 NE 275, 336 111 3.30 

21. Ill —People V Pittsburgh, C., C 
Ai: St L Ry Co, 147 NE 492, 316 
Ill 410 

22 . Ky — Jones v Citizens’ Bank of 
Hartford, 15 S W 2d 468, 228 Ky 
699 

Mont —State ex rel Siegfried v Car¬ 
bon County, 92 P 2d 301, 108 Mont 
510, 123 ALR 1466 
Va—Dickinson v Boaid of Sup'rs of 
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Albemarle County, 135 S E 826, 146 
Va 4 6 

29 C J p 730 note 96 
Construction of statutes 

NY—Read v Board of Com'rs of 
Citv of Newark, 132 A 314, 4 NJ 
Misc 203 affirmed 134 A 757, 103 
NJLaw 60 

29 C J p 730 note 96 [a] 

23. Idaho —Oliver v Wendell High¬ 
way Dist of flooding County, 224 
P 81, 38 Idaho 635 

Mont—State ex rel Su gfried v Car¬ 
bon County 92 P 2d 301, 108 Mont 
510, 123 AER 1456 
29 C J p 7 JO note 97 

24. NC—Reeves V Bunt ombe Coun¬ 
ty, 167 S E 452, 204 N C 45 

29 C J p 730 note 98 

25. Mont—Stale ex rel Siegfried v 
Carbon County, 92 P 2d 301, 108 
Mont 610, 123 AER 1456 

Tex—Tom Green County Moody, 
289 SW 381, 116 Tex 299 
29 C J p 730 nt)te 99 

26. Mont—State ex rel Siegfried v 
Carbon County, 92 P 2d 301, 108 
Mont 510, 123 ALR 1456 

29 C J p 730 note 1 

27. Kan —Emporia v Griffith, 122 P. 
1053, 86 Kan 976 

29 C J p 730 note 2 

28. Mont —State ex rel Siegfried v 
Carbon County, 92 P 2d 301, 304, 
108 Mont 510, 123 ALR 1456, 
citing Corpus Juris. 

29 CJ p 7.30 note 3 
2D Or—Johnson v Jackson Coun¬ 
ty, 136 P 874 68 Or 432 
29 CJ p 726 note 68, p 730 note 4 . 
Bxtent of exemption 

(1) Code 1919 4 1987, and other 

statutes exempting property in In¬ 
corporated tc»wns maintaining their 
own stieets fiom r<*gular lew for 
district road taxes, do not ajiply to 



H10HWAY8 


40 C.J.S, 


$ 288 


emption is not unconstitutional where an equivalent 
burden is imposed on them for the maintenance of 
their streets,although in the absence of such 
equivalent biirdtn a constitutional provision requir¬ 
ing uniform taxation would be violated The lo¬ 
cal authorities cannot exempt any property not ex¬ 
empt under the statute 32 Where the statute makes 
land outside of certain designated cities liable to a 
road tax, land not within any city at the time the 
act was passed, but afterward annexed to one of the 
cities designated, is not subject to the tax ,33 but 
land subject to a tax to meet outstanding highway 
bonds of a road district adjoining a city remains 
subject to such tax, although subsequently annexed 
to the ci1y,34 since its exemption from liability 
would impair the obligation of a contract 35 

The tax can be levied only tin property which the 
statute authoiizes to be taxcd35 at the lime the levy 
is made,37 and which is described in the tax pro¬ 
ceedings 38 The nonresidence of the owner does 


not affect the liability of his land within the desig¬ 
nated district,3® and personal property of resident 
owners may be made liable.^® So also rolling stock 
and intangible assets of a railroad company may be 
made liable for road taxes 

The legislature may exempt from road taxes par¬ 
ticular property or persons in a taxing district,^3 
unless there is an implied restriction arising from 
the constitutional requirement that all property shall 
be taxed by a uniform rule according to its value ^3 
The legislature may also provide for a rebate of 
taxes in certain cases but an exemption from 
working on roads does not exempt one from pay¬ 
ing a road tax on his assessable properly Where 
a county purchases lands at a tax sale, and such 
lands are not redeemed, but are subsequcnlly sold 
by the county, the county is not liable to a town¬ 
ship for road taxes charged against the lands while 
the title was held by the county 


a road t»or»d lax imposed )*y Acts 
T^xtia Sf>^a 1S1‘) t 28. and subsequent 
acts on all town property liable for 
county or district taxes—Town of 
Falls Chart h v Hoard of Sup’rs of 
Fairfax County, 144 SE 870 ir»l Va 
f)72—I)itkinson v Hoard of Sup’rs of 
AlhemaTlo County, 135 SF 826, 146 
Va 46 

(2) The only extmptior att’ordtd 
to city proptrty by Rev Codt s 1035 
1617 is tXMTiption fiom the five-rnill 
lew thoTtin provided for—Slatt' ex 
rel Ki< utried v Carbon j, 92 

P2d 301, 108 Mont 610. 123 ALU 
14 56 

Znconslstent Btatates; repeal 

(1) A slarutt or chat ter provision 
exi'rript ini? town proptaly from road 
taxes may bo repealed by implica¬ 
tion, aa bv a subs< qiiont inconsistent 
statute—Town of Falls Church v 
Boaid of Sup'rs of Fairfax County, 
144 SR 870, 151 V^’a 672—Dickinson 
V Hoard of Sup’rs of Albemarle 
County, 135 SE 826, 146 Va 46 

(2) To toiislitute a i epeal by im¬ 
plication, there must be a dnett and 
irreconcilal)le condicl between the 
two statutes—State v l^hipps, 299 P 
1009, 136 Or 464 

(3) A statute exemptlni^ town 
property from road taxes prevails 
over pnor conflicting statutes — 
Town of Falls Church v Hoard of 
Sup’rs of Fairfax County, supra 

30. Or—Johnson v Jackson County, 
136 V 874, 68 Or 432 

3S C J p 731 note 5 

31. Colo —Ounnison County v Owen, 
1 P 795 7 Colo 467 

29 C J p 731 note 6 

3S. Mic h — Auditor-Gen v Duluth, 
S S & A R Co,74NW 505, 116 
Mich 122. 


33. Ky — Donntdly v Carpenter, 4 7 
S W 336, 20 Ky L 675 

34. Pa —Boas v FI Hunter Road 
Commn . 20 Pa Co 482 

35. Pa —Boas \ FI Hunter Road 
Comrnn supra 

36. NY—Nt-Hti-Sa-Ne Park Assoc 

V L.lo\d. 55 NYS 108, 25 Misc 

207 amrined (>1 NTS 1143, 45 

Ai:)i>r)iv 6'U 

29 CJ p 731 note 11 

37. Kv—lonts v Citizens' Hank of 
Harltord, 15 S W 2d 4b8, 228 Kv 
690 

38 NY—Ne-Ha Sa-Ne Park Assoc 

V Tdo\d 60 NR 741, 167 NY 431 
29 C 1 p 731 note 12 

39. N Y—Ensign v Haise 14 NE 
100. 16 NE 401, 107 NY 329, af- 
firmnd 10 set 1067, 136 ir S 63b, 
34 DRd 558 

20 CJ p 731 note 13 

40. Ind—Haimon v Gepharl, 90 N 
E 800 , 171 Ind 391 

Mich—Dterfitld Tp v Harper, 74 N 
W 207. 115 Mich 678 

41. StatnteB held to antborize tax 

on such property 

Fla—Lee v Atlantic Coast Line R 
Co, 200 So 71, 115 Fla 618 
Tex—State v Texas & P Ry Co, 
Com App , 62 S W 2d 81, reversing 
Texas, «S. P R Co v State, Civ 
App 43 SW2d 628—Bell County 

V Hinefa, Civ App , 219 SW 56b 
Situs for pnrpoBOB of taxation 

(1) Under Comp Gen L 1927 §§ 960, 
2687, 2688, rolling stock of a railroad 
not actually situated within a special 
road and bridge district may be con¬ 
structively allocated thereto for pur¬ 
pose of being subjeelcd to ad valor¬ 
em debt service taxes levied for 
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such a district—Lee v Atlantic 
Coast Line U Co, 200 So 71, 145 
Fla 618 

(2) Situs of rolling stock and in¬ 
tangible assets of railroad for road 
bond tax puiposes is in county at 
laige to which value is apportioned, 
and not in any particular portion of 
county—Stile v Texas K. P Ry Co, 
Tex Com App , 62 S W 2d 81, revers¬ 
ing T<>xas Ar 1* R Co V State, Civ 
App , 43 S W 2a 628 

42 Mo—St.lie v irannibul & St J 
R Co. 1.^ SW 406, 101 Mo 120 
29 CJ p 731 note 16 
Manufacturing plant 

Slatutoiv exemption of manufac¬ 
turing plant from taxation for all 
county purposes for limited period 
covers road tax—Ciow v General 
Cable Corporation, 117 So 657, 223 
Ala. 611 

Exemption statutes held valid 

(1) In gc'Mcial—Clow \ Cjential 
Cable Corporation, 137 So 657, 223 
Ala 611 

(2) Law withdrawing bank stocks 
in part from local taxation was not 
invalid as .ilfec ting special levy for 
benefit of 1 o.mI bonds issued prior to 
Its fnntmenl—Jones v Citizens' 
Hank of Hartford, 15 S W 2d 468, 228 
Ky 699 

43. Ohio —Fields v Highland Coun¬ 
ty, 36 Ohio St 476 

44. Pa—Newton Tp v Taylor, 16 
Pa Dial 689 

29 C J p 731 note 18. 

45. Ill —McDonald v Madison Coun¬ 
ty, 43 Ill 22 

46. I*a —Rush Tp v Schuylkill 
County, 2 LegRec 117, 267. 
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§ 289. -Levy and Assessment 

a. In general 

b. Submission of question to voters 

a. In Oeneral 

Local authorities may levy and assess highway taxes 
only In accordance with, and m the manner prescribed 
by, the provisions of the constitution and statutes con¬ 
ferring the power. 

Local authorities may levy and assess highway 
taxes only in accordance with the provisions of the 


constitution and statutes conferring the power 
In the absence of contrary statute, such taxes may 
be levied only when iiecessary^S and only for the 
current year 49 To be valid, the levy and assess¬ 
ment must be made by the proper local authori¬ 
ties,and where the levy is made by a board, it 
must be made by at least a majority of the board 
acting as such, particularly where the statute so 
provides 

A levy and assessment of highway taxes must be 
made in the manner or mode,^*2 within the 


47. Fla—W J Howev Co v Wil¬ 

liams, lyr. So 181. 141; Fla 4 in, re- 
hcaiinff domed 19T So 184, 142 

IHa S62 and lOG So 214, 142 Fla 
756 

Ga—J G Alf'CroTV C’o of Goorpia 
V Board of Com'rs of Bci.tds and 
l{e\ onut s of Full on County, 170 S 
K 18. 177 Ga 2 12 

Ill—Pooi)li (X rt 1 Wanpelin v Illi¬ 
nois nl li (\t , 108 IS K 694 361 
111 59n—Is ituial I'rodiuls Co v 

Du Ta8.t Counlv, 145 N F 208, 314 
111 74—lSoj)lo V Douisv'ille 6^ N 

K (’o 138 NE 656, 307 Ill 17 5 

Da '-]'''oi ejsL Dumber Co v I’olae 
Jur> of Sabjn(‘ T’ansh, 90 So 673, 
150 Da 34 6 

Mo —Holla Special lioad Dist of 
I’hclps (.'ountv V I’liolps (''ounty, 
116 S W Jd 61, ,312 Mo 459 
Or—Cit\ of I’cndlcton \ Umatilla 
211 1* 979, 117 Or 110 

Tex — Comnusbiont Ts‘ Court of Na¬ 
varro C'ountv \ I’lnkston, CivApp, 
29 5 SW 271 
29 C J 1 ) 731 note s 22, 2 1 
Provisions held directory 

I’lovisicuis of statute: requiring: 
dt sig-nnt ion of dragnblc roads and 
appointrmuit of to\\nfobip super mlen- 
dont arc. directory and not picicqui- 
sitc to right of tountv excise board 
to low load drag: tax—In re St 
Douis San Fi.incisco Kv Co, 2 I’2d 
941. 151 Okl 126—1‘rottsl of Mis- 

sou! i-lCansas-Texas R Co, 300 r 
711, 119 okl 166—Protest of *St 

Douis-San h’ranfisco Ry Co 299 P 
190 149 Okl 53—Protest of St Douis- 
San Fram-isco Rv Co, 299 1* 184, 1 49 
Okl 4 5 

Iievy mast be made under proper 
statute 

FJi- -State V Northeast Tarnpa .Spe¬ 
cial Itoad and Bridge* Dist of 
Hillsborough County, 3 So 2d 181, 
118 Fla 14 

29 CJ p 7.31 note 23 [a] 

48. Fla—W J ITowe\ Co v Wil¬ 
liams, 195 So 181 142 Fla 4 02, re¬ 

hearing denied 195 So 184, 142 Fla 
562. and 196 So 214, 142 P"la 756— 
Dee \ Atlantic Coast Dine R Co , 
194 So 252. 141 Fla 546 

III —I'eople ex rej Toman v 110 
South Dearborn Street Bldg Coi- 
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poralion, 24 N E 2d 373, 372 Ill 

459 

Va--Godwin v Board of Sup’rs of 
Nansernond County, 171 SE 521, 
161 Va 494 
29 C J p 732 note 24 
Funds ample to satisfy needs 

(1) Where thfie is ample surplu*=? 
.ind (‘stimated income* fioin misec*! 
lanc'ous sources to satisfy the ni*eds 
of the count\ highway fund, no tax 
l<*vv IS necessary—Sinclair T’rairie 
T*ipc Tunc Co V Excise lioaid of Tul¬ 
sa. County. 49 I* 2d 114, 173 Okl 375— 
Protest of Oklahoma Pipe Dim Co. 
296 P 406 147 Ok] 163—Tn le Mon¬ 
sell, 285 I’ 836, 14 2 Okl 130—Ad¬ 
justment Realty Co v Excise Board 
of Muskogee ('‘oiinty, 284 P 27, 141 
Okl 130 

(2) And a levy made unde*? such 
c irc umstanc es is void — St Douis-San 
b-rancisco Hv Co v Bonaparte*. 286 
P 343, 142 Okl 177—Tn re Murray 
285 I’ 80, 140 Okl 210 

49. Ill—Ohio cS M R Co v People, 
15 NE 276 123 Ill 618 

29 C J p 732 note 25 

50 Ill—P(*c)pb' V Baltimore O R 

Co 153 N E 697 322 HI 623 

Mo - -.State ex rtl Guc*rrant \ .South 
weslein Hell Telephone C'o , 139 S 
W 2d 500. .34 5 Mo 1217 
Tex—.Security State B.ank c)f San 
.Juan V Mate, Civ App , 146 S W 2d 
313 

29 C J p 7 32 note 26 
Delegation of power 

County commissioners authorized 
b\ st.ilute to “cause to be assessed 
and (ollc*c tcid" a district road tax 
nia\ by resolution recjuire* tbt coun¬ 
ty tax assessor to assess the* tax — 
Ttivlor V Williams, 195 So 175 112 

Fla 402, rehearing denied 195 So 
184, 142 Fla 562 and 196 So 214, 142 
Fla 756 

51. Ill—IVople ex lel Koehler v 
Cleveland, C, C & St D Ry Co , 
188 NE 473, 354 Ill 342 

Mich—Baird v Board of Sup’r.s of 
Saginaw County, 197 N W 222, 226 
Mich 80 

52. Ill —l^eople v Cleveland, C , C & 
St D Ry Co, 182 NE 616, 349 
Ill 476 


Ohio—Hnion County v Greene, 40 
Ohio St 318 

Okl—Grubb v Srnlley, 286 P 38, 142 
Okl 19 

Manner of levy 

In some lur isdie tions a lew for 
a county highway fund must be 
made in the same manner as that 
for the* general fund —Adjustment 
Itealtv Co V Excise Board of Musko¬ 
gee County, 284 I 27 141 Okl 130 

Form of levy 

Statute requiring tax levy to be 
made in dolbirs and cents Is nppll 
Ccibb to spec lal lax levy of road dis- 
inet—(''lark & Wikson Dumbi*r Co 
of Delaware v VV e*rd, 2 P 2d 12, 137 
Or 186 

Separation of levies 

(1) Townshi]) road drag levy must 
])** separ etc from lew authorized for 
eurre*nl e'xpense*s—Albrecht v Jones, 
267 T» 270, 130 Okl 277 

(") Amounts suffleitnf for pay¬ 
ment of in1eie*st and m.nturing princi¬ 
pal of highway bonds issued under 
‘^peei.il kivvs may propel 1\ be* includ¬ 
ed in lc*vv for general road fund — 
Wculbrrnner v Commissioners of 
lialtirnoTi* County, 159 A COO, 1G2 
Md 210 

(3) Single tax levy on town prop¬ 
erly for ledernption of bonds issued 
under dirificiit acts for impiovc'im nt 
of roads was not illegal—Dickinson 
V Board of Suji’rs of Albemarle 
I'ounty, 1 }5 SE 826, 14G Va 46 
(1) In levying taxes th^ county 
commissioners rnav make a levy for 
load piirposi*s separate and distinct 
troni that made for g« neial ceiuntv 
purposes—Dos Angc bs & S D R Co 
\ Hichaids 172 P 474, 52 Utah 1 
Steps not required to be taken 

(1) No recommendation by the 
gland juiy is necessary to the levy 
of a road tax—Central of Gt^orgia 
Rv Co V Wright, 142 SE 288, 165 
Ga 623, affirming Wright v Central 
of Georgia Rn Co. 137 SE 93, 36 
(,a App 382 

(2) Neither appropriation ordi¬ 
nance nor filing of certified copy of 
tax levy oidlnance with countv clerk 
was necessary where reiad district 
was within city —Pec/ple v Cleve- 
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prescribed by the constitution and statutes 
Thus statutes requiring the prcparalion*^^ and pub- 
lication-^'S of a certificate, estimate, or report as to 
the amount of taxes to be raised must be observed, 
and statutes regulating the time-'>® and manner or 
mode*''^'^ of determining and fixing the rate or 


amount of taxation must be followed, such statutes 
being mandatory The rate or amount of taxation 
determined on must not be in excess of the consti¬ 
tutional or statutory limitations considered supra § 
287, and it must not be in excess of the needs of the 
taxing district After the rate oi amount of taxa- 


Innd, C, C & St I. Ry Co , 182 N E 
610, MS 111 4 76 

Statutes provldlngr for the levy of 
special assessments are inapplicablf' 
to tlu low ol a K'utral tax lor load 
PUT posi s ~ Joint HitJrhwiiv Uist No 
r; V llinman. 32 P 2d 144, 220 Cal 
578 

Review of levy "by county commls- 
slonors 

A k'vv prop»Mlv mado bv the trus¬ 
tees oT a loid distTUt is not subject 
to tevicw b'v the county < omrnission- 
era—State v Ilelseth, 1^8 So 477, 
103 Kla 864—Slate ex rel Atlantic- 
Culf Special Rond and l^rldpe Dist 
V Itass, 118 So 212, 96 Fla 478 
53. Jll—People ex Kd Kuzicue v 
Rice, 8 N F 2d 6S3, 290 Ill App 

514 

29 J p 733 note 30 ia] 

Statute held merely directory 

St.ilute providin^r for lev\ on or 
be tore a ec^itain date b( Id rueielv di- 
retlorv—State c\ lel lIfnT> v Stale 
Auditor, 118 S W 2d 19, 342 Mo 797 
—29 C J p 7.>3 note ‘11 
64. Okl—TJoaid of Coni'rs of Car¬ 
ter County V L,<indruni. 21 1’ 2d 

7 16, 163 OUl 199—\diustment 

Realty Co v Fxeis(' P.o.ird eif Mus- 
ko^ee^ County, 299 P 207, 149 Okl 
70 —Adjubtment PaMlt\ Co v Ex¬ 
cise PoTiid of MusU()j;ee County, 
284 P 27, 141 Okl 130 
29 C ,T p 732 note 27 lal 
Conditions precedent to making' of 
certificate 

Stale cotnptrolloi’fi nolie^t to coun¬ 
ty oflie lals of estimate'd amount avail¬ 
able foi sinkiriff fund or piincipal 
and interest on impiovomenl dis- 
ti le t’s eerlilicatos of indebtcdne>s& is 
statutoiv prereqinsito to dutv of dis¬ 
trict’s bond trustees to ceitifv esti¬ 
mate* of tax required to meet obliga¬ 
tions—State ex rel UiquhaTt v 
Johnson, 115 So 880, 107 Fla 624 
Itemization 

The* st.'Ltement of estimated needs 
for load puri)e)ses must be itfiiii/ed 
in the m.mne r pres'^iibed b\ statute 
—Adjustment Realty Co v Excise 
Board eif Muskogee ("ountv, 299 1* 
207, 1 19 Okl 70—In re (lypsy Oil 
Co, 285 r 67, 141 Okl 291—Aaron- 
son V Smile'V, 285 T’ 59 142 Okl 29 
—C 1) Ceiggesliall & Co \ Smiley, 
285 P 4 8. 112 Okl 8—(Irubb v 

Smile V 285 P IS, 142 OUl 19 

55. Okl—In re Bliss, 285 P 73. 112 
Okl 1 — In re Ovpsv (Jil Co, 285 
p 67, 141 Okl 291 

56. Cal — Ooliicn Gate Budge and 


lligluvay Dist v Felt, 6 P 2d 585, 
214 Cal 308 
29 C I p 732 note 29 
Provision directory 

A provision that the amount of the 
lax she)Uld be dctermine'd on or be 
I’oit^ a specified date has been held 
me^rely elireclory, no bearing on the 
eiuestion being contcmplat e'd—Fav 
V Wood. 32 N AV 614, 65 Mich 190 

57. Idaho—Murtaugh Highway Dist 
v Twin Falls Highway , 42 

I» 2d 1007, 55 Idaho 400 
111--People V New York, C & St 
E R Co,182NE 778 349 111 6 M 
f)kl—Protest of Bledsoe 17 1*2(1 979 
161 OUl 227—St l^ouis-San Fran- 
e i^eo Kv ('■o v Dlcke^, 218 1* 858, 
113 Okl 72 

29 C 1 p 732 notes 27, 28 

Determination by highway commis¬ 
sioner 

Under Roads and Bridges Ad 
50, 5(>, the highway commissioner 

must annually determine the* amount 
n<‘(<ss,iiv to hf raised hv t.ixition for 
road purposes and the rate of ta\.i- 
lion—I*c*ople* cx rel Preisel y Ne w’^ 
Yoik Cent R Co, 32 N E 2cl 1 67 375 
Til 574 —I'tople e‘X rel AVnrd v Illi¬ 
nois Cent R Co, 28 N E 2d 106 374 
III 02--Peoplev Illinois Cent R (^o . 
179 NE 879, 347 111 377—29 CJ p 
732 note 28 
Appropriations 

(1) In some jurisdictions appro 
priations arc made hv the e‘xc ise. 
board lor highway purpose's as a 
1)1 dim mar v step in determining the 
amount or rate of taxation to he im¬ 
posed— In re tlypsy Oil Co, 285 1* 
07. 141 Okl 291 

(2) Appropriations may he madi 
foi only those items for whu h esti- 
ni ite s have he en made and publishe d 

- Til re Bliss, 286 P 73. 142 Okl 1 — 
Ill rc Gypsy Oil Co, supra 

(3) The appiopriatie ns must he 

Itemized in the manner pitseribed 
by statute —In re tlvpsy Oil Co , 
supra—Aaronson v Smiley, 285 1* 

59 142 Okl 29—C D (\»ggeshall A- 

Co Smile y*^ 285 P 48, 142 Okl 8— 
Gruhh y Srnilev, 285 I* 38, J42 Okl 
19 

(4) A drag fund appropriation 
made for a township, however, need 
not he itemized—In re l’role*st of 
Chicago, 11 I & P Ry Co. 294 P 
169, 146 Okl 23 

(5) Under Comp E1915 § 4.366, as 
amended, an appropriation without 
the terms of the* budge*t submitted 
by the board of eounly road com- 
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missioners to the hoard of super\ is- 
ors IS not hetause ot such fact void, 
the budget being advisory and not 
conclusive on the board of super¬ 
visors—Baird v Board of Sup’ra of 
Saginaw County. 3 97 NW 222, 226 
Mich SO 

Allowance for interest on warrants 

Inclusion ot sum in county high 
wav corporate tax levy for estimated 
interest on tax anticipation warrants 
to he issued against levy was proper, 
in view of statutory provisions — 
T'eople ex rel Gill v Otis, 10 N E 2cl 
672, 367 Ill 336 

Allowance for cost of collection and 
delinquencies 

(1) In fiMiig the rate or amount 
of taxation an allowance ma\ he* 
made tor los* and cost of collection 
that is, for uncollec ted taxes, com¬ 
missions of t.a\ collectors, and an¬ 
tic ip.ated delirujuenc lc*s 

Cal—Joint Highway l'>ist No 13 v 
Hinman, 32 T’2d 144 220 Onl 578 

La —Tiernont Eumbi r (^) v' Police 
Jury of Winn P.irish 113 So S19, 
161 La 257 

(2) In the absence of coniraiv 
si ilules, thi* .imount allowable in 
a tax levy foi loss and co‘^t ot colleet- 
ing highway taxes usuallv rests in 
the sound discretion of the taxing 
authenIt le s — People tx rel Gill v 
Oti-., 10 NE2d 672, 367 Til 136— 
I’eople ex re*l Clai k v Baltimore* Ar 
() S W Ry Co, 187 NE 163, J53 
Ill 492 

(3) VVhe*n a tax levy is necessary, 

nn addition of ten per cent for de*- 
lineiucne le s is reeiuiied under some 
statute ‘ —Sinclair Prairu Pipe Line 
(\.) V Exc isi Board of TuKa Conn 
tv 49 P 2d 114, 173 Okl .3E5—PiotcsL 
ol Okl ihoma Pipe Line Co, 296 P 
I0l>, 117 Okl 16 5—In rc Monsell, 285 
P 8 56, 142 Okl lit)—Adjustment 

Re*.illy Co V Exe ise Bo irel of Musko¬ 
gee County, 281 I* 27 141 Okl 130 
Advertising increase 

The* county excise hoard may^ not 
iiu lease the esUrnate made' by a 
teewnshij) for a road drag tax unless 
tlie propose'd me re ise is In si adve-r- 
tisc'd in the* manner prtsciihe'd hv 
st itute —Chicago, R I & 1^ Rv Co 
V I*ouiroii, 216 T* 835, 118 Okl 80 

58. Ill—Peeiple ex rel I*reisfl / 
New York Cent R Co , 32 N E 2d 
167, 375 111 574—People v Illineeis 
Cent R Co, 179 NE 879, 347 Ill 
377 

29 C J p 733 note 30 

59. Ill—I’eople ex rel Clark v Bnl- 



40 C.J.S. 


HIGHWAYS 


§ 289 


tion has been determined, there must be at least a 
substantial compliance with a statute requiring a 
certificate of the amount of taxes determined on to 
be made®® and filed with the proper officer®^ for 


approval by designated authorities ®2 Where the 
statute so requires, the purposes for which the tax 
IS levied®^ and the amount levied for each purpose®^ 
must be distinctly specified Compliance must also 


Umorp & O R w Ry. Co, 187 N 
K 463, 353 111 492 
Liti—Tromont Liumber Co v Pollf o 
lurv ot Winn J^arish. 113 So 839, 
164 T.a 257 

Okl—of TUedsoe, 17 P 2d 079, 
161 Okl 227 

lifcvy held void because excessive 
and bt vond nt ( ds of taxing district 
'-1‘eople ex rel Toman v 110 South 
Dearborn Stre( t lUdff Corporation, 
24 N 10 2d 271, 372 Ill 459 

60. Ill—IVoplo cx rol Pieiscl v 
Now York Cent R Co , 32 N K 2d 
1()7, 375 Til 574—People v New 
Yoik, C Ar St L R. Co, 182 N10 
77.S, 349 Ill (.33 
29 (M p 733 note 32 
ZTecessity of certificate 

(1) Under Smith-llurd St c 121 § 

62, the board of hif^hwav comrnis- 
^jontrs in tach town or load dis 
Irict inuht annuallv ci'rllfv to the 
hoard of siipcrvi^ois or hoaid of j 
(oiintv conimissioiK'i s the amount 
n<'C<ssaiv to lx* lai^-fil hv taxation 
for load puiposfs- P< ople ex rt 1 
Pr» is( 1 V N( w Y'ork Cent R (’’o , 
12 N 10 2d 167, 375 Ill 571—Pco/)le v 
Illinois Ci'iit U Co, 179 N 10 S79, 

147 111 377—29 CJ p 722 note 32 

(2) The liliiif, of a proper (Ciuri- 
< al(* IS jnri-dll (lonal—People cx kI 
Koihhr V Cl(\ eland, C C St L 
R\ Co, 188 N 10 473, 154 Ill 312 

(3) Th(‘ (lerk i annot extend a lax 
without su< h c(i1ili< ite -INople cx 
n 1 Kothh r v Clevi land C, C & St 
Tj R> (’’o , supra 

Execntion of certificate 

(1) The ccitilKcLte must hf prop¬ 
erly iXfculid -People (X rel Koehler 
V t^leMJand, C, C Ac St L, Ry Co, 
188 N 10 47 5, 254 111 312 

(2) Failurt of thi hi^hw-av com- 
missiontis to si^n thi iiitificato in- 
validatis a tax iMindid on the au¬ 
thor il\ ol su( h eirtilicate—I’eople 
<x ilI Pri 1 *^ 1 1 V New York (J'l nt R 
(’o. 32 N 10 2d ]()7, 375 111 574—Peo- 
plf V Chiiago A: 30 I K Co , 94 N 
10 18, 218 III 590 

( 5) iMsons eonstitutinK citv coun¬ 
cil in whii h st.itiite ve'-ted road dis- 
IriiL hiKhwav c onimisc,ioner’s j.ow- 
ers, in< ludinp: lev\ of road and hiiilj;e 
l.ixis had no authority to delc^Mte 
power to execute certificate ol tax 
l(*vy to miNor and ckik—l’tn])le <x 
j el Kothitr v Cleveland, C, C A St 
L. R> ('o, supia 
KecimoiteD of certificate 

(1) The eeilifi(Ht(_ must state the 
amount to he raised hy taxation loi 
road pur posts, a lertificate of the 
rate only Is not suinut nt - Peoph* v 
Chicago, R & Q R Co, 142 N 10 


170, 310 Ill 495—29 CJ p 733 note 
32 La] (6) 

(2) Under Road and Rridp:e Act 
50, 56, the* separatt* purposes for 

whiih a road tax is It vied and the 
amount levied for each pui pose must 
be stated in the hiRhw^ay commis- 
siontr’s ceiUhcate of levy a state¬ 
ment thereof in the t oinmlssiont'i’s 
re< ordb alone is insullicient, and a 
(allure to coniplv with this requiie- 
nient is not a ineie iru ^julai il y, hut 
a f'ltal omission, whiih inakt s Iht 
tax lew invalid — People e\ rel Ward 
V Illinois (kmt R Co, 28 N K 3d 10(., 
171 III 92--People cx lel Rnttain v 
Out water, 19(> N 10 835. 100 111 621 — 
People V Chiiaffo, M A St T’ R (''o , 
154 NK 472, 124 111 43 -People \ 

t^huaso, 11 A Q R Co, 154 NK 408, 
322 Ill 5 J6—P( opk V C'hicapo Ij S 


A' K R 

Co , 

154 

N K 628, 

42 5 Ill 

159—I’e opk \ 

r Ch 

iiago, M 

A St P 

Rv (’o, 

150 

N K 

247 519 Ill 415 — 

Pe opk V 

Chle .igo. 

T 11 A 

4 K R V 

(\). 147 

N K 

4 59. 

317 111 .53 

— IN‘o])le 

V New 

Y'oik 

(N n1 

1 II Co, 

147 N K 

458, no 

Ill 

.52(.— 

-Pi'opk V' 

Wabash 

Ry Co. 

147 

N K 

455 316 111 40 5— 

IN opk V 

Chie 

ago, 

R A Q R 

(\) 117 

\ E 371 

. 316 

III ' 

182—IN oj,li 

f y Chi- 

e.igo T 

11 A 

S E 

] Rv Co , 

1 1 (. N 1C 

5 52 31 5 

Ill 

589- 

- People' V*^ 

Illinois 

Cent R 

Co 

145 

NK 731, 

311 111 

5 7 5—IN opk' V 

Cle 

velmd C 

C A St 


P» oplt V (’kwtdand C C A' St L. 
R\ (’o 145 NK 071, 311 111 512— 

D«\o \ (\.inrnissiont‘r of lliKhWfiss 

of Sktrului, 250 Til App I 

(3) Tilt ttilifiv tto, how e\ t T need 

not recite the ai lion takt n the 
hlgh^va^ commissioru'r prtlirninnr\ 
to the as< 11 Imnnif nt of the i.ili or 
amount ot lixalion—I’toj.le \ Chi- 
ca^ro A' 10 I Co, 157 N 10 472, 

120 111 J54 - T’( opk V N* vv York, C 

A St U R Co 155 NK 358. 52 1 111 
510—29 Cl p 73 1 note 12 fal (1) 

(4) Other d* < isions nliting to thi' 
lefiuisites of thi c i T titii lit .ir i ton- 
sidi red in 29 Cl p 711 noti 32 fa] 

61. Ill- People ex ri 1 Stoutenhuri;h 
V (kivel.ind C, C & St K R Co, 
111 NK 556, 272 Til 158 
29 C J p 7.1 I note 24 
Filing* of certificate 

Undi 1 Sniith-TTurd SI c 121 § 62, 
the (irtitiiate must ]»r fih d In the 
oflice ot the lountv clerk, and bv that 
oflicer presenti d to the countv (u.ird 
at the iinular September rnei'ting 
for Its (onsideration—I’loplo i\ ri'l 
Prcisel V New York Cent R Co , '>2 
N K 2d 107, 375 111 674—T’eople v 

(’hn i«o f. A Q R Co. 154 NK 468, 
323 Ill 536 


62. Approval hy connty hoard 

(1) Under the Tllipols Road and 

Riid^i laiw the amount determined 
and certihecl hv the highway com- 
mismoneis must be approved by the 
c ountv hoard before it can he extend¬ 
ed—I’eople ex rel Prelsol v New 
Y^oik Cent R Co, 32 N K 2d 167, 375 
Til .574—I’tople cx rel Frick v Chi- 
ingo & K T Rv Co, 198 NK 212, 
361 111 4 70—ople v Chic.igo, R A' 

Q R Co lb4 NE 468, 323 Ill 636 
—29 CJ p 713 note 33 fa] 

(2) To obtain such approval It is 
essintial that the hoard have a valid 
(el hill ate presented to it—People ex 
111 Preisel v New York Cent R 
Co , supra 

63. Ill —PooT>le ex rel Gill v Otis, 

10 N K 2d 672, 367 Ill 136 

29 C J p 731 note 23 [c] 

Statement held snfiiclent 

A h \ \ providing a certain sum for 
“ndminisiration” sufTicuntly specifies 
till' purpose of the levy—People ex 
1(1 Ilernix'n v Baltimore A O R 
Co 12 N K 2d 69 379 111 543 
Statement held insufllcient 

An item in a lew tor general road 
t i\('s providing a specified sum for 
buildings v\as impiopi'i bic.iuse of 
tailuK to sufficient^ dcsdibe or 
id( iititv It Hs a road purirosi', where 
it w IS not appan nt that building 
v.ould 1 h acciuired for a highway 
puir>ose—I’eojde cx rel Hiinpcn v 
[ Raltirnori' A O II Co, supra 

64. In Illinois 

(1) Under Rf v( nue Act ^ 121 ns 
ami nded the airiomits b \ led bv coun- 
Iv boards r«u dilfi'iinl pin posts must 
].(' stp.iiately slate d - -T^ opk' v New 
York Cvni R Co, 137 NK 473, 305 
111 431 

(2) Tlnis a county lo.id .md bridge 

lew must df'signate si j.'ii .'itelv the 
rimoiiiits It (lulled lor (.leh purpose 
--Ptople V Missouri T'ae R C^o , 163 
NK M8, 3 12 111 53—-People v Chi- 

tago M A SI P Rv Co, 142 NE 
Jt.7 310 111 508—l’teij)l( V Chicago 

M A SI P R\ Co. 134 NK 714, 302 
111 117 

( ’.) And a county board’s resolu¬ 
tion k V V ing a highw'av tax of a 
cerliin pinentagc of the assi'sged 
valutlnui of the' tax. ble property, 
without st.-iting the' amount of the 
tax, IS insuftie lent—People ex rel 
W.ilke 1 V Ni'W York C A. .St L R 
Co 186 NIC 487, 352 Ill 603 

(1) Rut a e ountv tax lev v for the 
purpose of improving maintaining, 
mil re i)ainng siatt'-aid roads and (or 
the pav me nt lor lands, eiu.iiries, pits, 
or othe'r deposits of road maternal 
itquin'd loi such puipofots is not 
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be had with statutory provisions as to the appor¬ 
tionment®^ and extension®® of the tax, the valuation 
of the property to be taxed,®'^ the particular valu¬ 
ation on which the levy is to be made,®® and the 
makinf^^ of an assessment roll or list,®® and a prop¬ 
er record of the proceedings must be kept Fail¬ 


ure to comply with the material requirements of 
the statute will render the proceedings void,*^^ but 
mere irregularities or informalities not affecting the 
substantial justice of the tax will not invalidate ^,*^2 
and a defect through informality may in some in¬ 
stances be cured by amendment,'^® or the procccd- 


one ft>r Hevt'ral separate purposes so 
as to leQuire thj* amount for path 
purpose to be staled HPparatelv — 
People V Wabash Kv Co, 140 NE 
10. 308 Ill 604—People v Chituxo, li 
Q U Co, 138 N 1C 664, 307 Ill 298 
—I'oople V Louisville N R Co , 
138 NE 656, 307 Ill 173—I’eople V 
(nutatro, R & Q H Co, 138 NE 135. 
106 Ill 529—I’eople v Chicago /I 
E I Rv Co. 137 NE 476, 305 Ill 
4 54—T’lople v New York Cent R 
Co, 137 NE 473, 305 Ill 434 

(5) That two attempted tax levies 
for road purposes wcTf Ineffective, 
bcraiiRe of failure to comply with 
Revenue Act 5 121 dof's not afloct 
the validity of a subsequent levy 
pursuant to the same nuthority — 
People v Chicago, M St P Ry 
Co, 142 NE 107, 310 Ill 508 

65. Mich—Uaird v Boaid of Sup’rs 
of Saginaw County, 197 NW 222, 
226 Muh 80 

29 CJ p 734 note 37 
Apportiimment and diRtiibution of 
proceeds sec infin 9 292 

66. Ill—People V Ross, 133 NE 17, 
302 Ill 328 

29 C J p 734 note 35 

Fraction of a cent extended om one 
cent 

In the (xtension of taxes a fiac¬ 
tion ot a cent is to he ('Xtend <1 ns 
ont cent uhire the statute so pio- 
vides - I'eople v Chicago E I Rv 
Co. 117 NE 457, 316 III 45b 

Extension In excess of amount fixed 
and certified 

(1) A load lax extended in excess 
of eithei the rate llxed, Ihf amount 
determined, or the amount (eilifkd 
by llie highway commissioner is in¬ 
valid ns to siK h t X( ess—J’eoiilc v 
Wabash Rv Co, 151 NE bOJ 321 
III 3‘)—J’eojilc V Piltiinore iL O R 
Co, 151 N E 561, 320 Ill 560 

(2) Accordinglv road taxes can¬ 
not be legally extended at a greater 
rate tlinn that fixed bv the highwav 
commissioner even though sue h 
highei ral»‘ is necossai v to pioduee 
the amount certified bv the commis¬ 
sioner to the county clerk—People 
V Italtlmoio A O R ("o supra—29 
CJ p 734 note 35 fa] (4) 

(3) b^or the purpose of extending a 
propel tax, howevei the b*ghwa> 
commissioner may make a scrund de- 
termmatum .is to tin rate* to be 
levied--People v Baltimore efe O R 
Co , supra 


67. Mich—Mills v Richland Tp , 40 
NW 183, 72 Mich 100 
29 CJ p 731 note 38 
6& Wis—Bigelow v Washburn, 74 
NW 362, 98 Wis 553 
29 C J p 734 note 38 
East adjusted valuation 

A lew for road tax must be made 
on the last adjusted valuation for 
county purposes The lew must be 
based on the assessed valuation as 
revised and equalized by the county 
commissioners, and not on the let urn 
of the assessors to the commission¬ 
ers If, at the time the tax must he 
levied for the paitlcular \eaT, it is 
impossible to secure the adjusted val¬ 
uation, which IS based on the asses¬ 
sor’s return for that xear, Ihf lew 
must be on the adjustid valuation of 
the last year in which there was 
an adjusted valuation—Queniahoning 
Coal Co v Jenner Tp, 83 Pa Super 
577 

Valuation as equalized by tax com¬ 
mission 

T^evy of io<id taxes on assessed val¬ 
uation ot railroad proj)ert\ as eqiiali- 
ized bv countv’ board instead of tax 
commission, is void —PeotiK v Chi¬ 
cago, M St P Ry Co, 145 NE 
86, 313 Ill 249 

69. Tex—Dallas Joint Stock Land 
Bank of Dill is \ State, Civ App , 
118 SW2d 941 

29 C J p 734 note 39 
Sufficiency of roll or list 

Towii'-hip road assessments n« ed 
not be extended on asses*-merit loll 
in sepaiate < olunin fiom other tovvn- 
sliip taxis—Uov.al Oak Tp v O.ik- 
land C'ountx, 2r»G NW 817, 2G9 Muh 
153 

70. Ill—People V Illinois Cent H 
Co, 179 NE 879 34 7 Ill 377 

29 C r J) 7J4 note 36 
NecesBity of record 

No t.ax lew to jiaj damages al¬ 
lowed, awardid, oi .igiced on foi lay¬ 
ing out roads, et< , can be made un- 
Ic s«J the liigbwav t oinniis* lonei s’ rec¬ 
ord shows that damages hive previ¬ 
ously lietn agieecl on, allowed, or 
awarded to the piopirlv owners — 
I’eoplc v Missoun Pac R Co, 163 
NE 348, 332 Ill 53—People v Chi¬ 
cago A E I R Co, 118 NE 2, 281 
Ill 177—People \ Cbveland. C, C 
& St L H (\i. 118 NE 1, 281 III 
152 

SoqnlBltes and sufficiency of record 

(1) Record must show that meet¬ 
ings of highwav commissioners were 
held in atcoidame with the statute — 

356 


People V Illinois Cent R Co, 179 
NE 879, 347 Ill 377—29 CJ p 734 
note 36 fb] ( 2 ) 

(2) Record held insufhi lent —Peo¬ 
ple v Illinois Cent R ('"o , supra 

71. Til—People ex lel Puck v Chi¬ 
cago & E I R> Co 198 NE 212, 
36J III 470—People ex rel Brittain 
v Cutwater, 196 N E 835, 360 Ill 
621—People V Missoun Pac R Co, 
163 NE 3 48 332 111 53—People 

v Chicago, M & St P R Co, 15i 
NE 472, 324 Til 43—People v 
Chicago, T H A S E Rv Co , 147 
NE 4 59, 317 111 53—People v 
New York Cent R Co, 147 NE 
458, 316 Til 526—I’eople v Wa¬ 

bash R\ Co, 147 NE 455, 316 111 
40’.--People v Chicago, B A O R, 
Co, 147 NE 371. 116 Ill 482— 

People V Chicago T H & S E R> 
Co, 146 NE 5 12. 315 Ill 689 
29 C J p 735 note 40 

72 I'^la—Lie V MLintii (\)ast Line 
R Co J91 So J5111 Fl.i 545 
Ill —I’eopli cx r- I (-.11 \ Otis 10 N 
E Jd G72, 367 111 110—Pi ople v 

Chit 1^0 M A St r P. Co, 154 N 
E 472, 324 111 43 

Tex—Victorv v Sliti, Cl\ App 114 
S W 2d 477 amnried 158 S W 2d 
760 138 Tix 2S5 
29 ("J p 7 15 noli 41 

Buie statutory 

Mich—ll()^.^l Oak Tp v Oakland 
County, 25(. NW 8 17. 269 Mich 

151 

Failure to extend assessmentB on 
rolls 

The mere fait tlial a^-scssor f.ailid 
to lalfulate roid drliut t ixi s and 
(Xtend thim on annu.il tax rolls did 
not n iider Lht .issessment invalid — 
Dallas Joint Stock Land Bank of 
Dall.is v State, Ti'X Civ App , 118 S 
W2d 9 11 

73. Ill—People' v Priv ne, 129 NE 
759 L’96 111 216 

29 C .1 i) 735 note 42 
When amendment proper In general 
t1) Amendments inav propel Iv be 
.illowid under Smith Iluid St e 120 
716 717, where theie has hem an 

attempt to comply with the law 
but the attempt is ineflective bec ause 
of some informality or < Icriral er¬ 
ror, but such amondnunts lanriot 
be allowed wht re thev add matter 
which is tssential as a basis for the 
levy of the tax—People ex rel Prei- 
sel V New York Cent H Co , 32 N 
E 2d 167, 375 Ill 574 -People v New 
York C A St L R Co, 150 N E 707, 
320 111. 148. 
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ings may be cured by a subsequent statute,unless 
the matter attempted to be accomplished by the val¬ 
idating act could not have been done primarily be¬ 
cause of constitutional limitations Highway tax¬ 
es will be presumed to have been levied in accord¬ 
ance with the requirements of the law,"^® although 
It has been held that an excess in such a tax would 
not he* treated as a labor tax for the purpose of up¬ 
holding it 

Duty to make levy and assessment Except 
where the language of the statute is merely per¬ 
missive,'^^ the action of the local authorities in levy¬ 


ing and assessing highway taxes is not generally 
discretionary, but it is an imperative duty,^® and 
where the local authorities fail or refuse to perform 
their dut}^ a court of competent lurisdiction may 
compel them to do so 80 

Validity of statutes Sttitutes regulating the levy 
and assessment of highway taxes, to be valid, must 
not violate either state or federal constitutional pro¬ 
visions and limitations,8^ but when subjected to this 
test various statutes,82 including statutes validating 
assessments previously madc,83 have been held val¬ 
id 


(2) That which was not In fact 
done hv the taxing? /luthoi ilies can¬ 
not i)\ amendment hf shown to have 
been done—l^eoplo ex rel P'rlck v 
Chicaf^o & K I Hv Co. 19S N p] 212 
.U>1 Til 470—People v New York C 
&, St L R (\) , supra —People v Wa¬ 
bash Rv Co. 147 NE 4r)5. 316 Ill 
4 03 

Record may be amended 

(1) To sp( fik the truth—People cx 
ip> Frick V Chicago E T Rv* Co, 
lOX NE 212 3G1 Ill 470—29 CJ p 
735 note 42 [a] 

(2) To show an approval of the 
lew bv the county board—Pc'Ople 
c'X rfl Frick v Chicaro ^ E I Ry 
Co supra 

(3) To show the amounts agreed 
on and allov\ed ns dan.tifres for wid- 
cninp TO,ids, ditchnifi: to dram roads, 
el« —people V Eouisvillc <Sr N R Co, 
IJ ] N E 540. 300 III 312 

Evidence to amend record must he 
clenr and salisfactorv —People cx 
lel b^rifk v^ Chic ijj:o iV E 1 Rv Co 
108 ^ E 212 301 Ill 470 —People v 

New \orU C S: St L R Co , 150 N 
E 707 J20 Ill 148—29 C T p 735 

note 42 |d] 

The certifloate of levy cannot be 
.inuncbd alter the levv 

(1) So as 1o add the lequislle 
smnatuics the reto - -People ex rel 
J’Tfisel V Ntw \ork CVnt R Co, 32 
N E 2d 167 .375 Til 574 

(2) So as to Uemi/e the tax le\]fd 
thfieundir—I’lople v Chica^^:o, M & 
St P Rv Co, 150 NE 217, 319 Ill 
415 

(3) So ,is to include Tn amount for 
the p.svminl of a jiidrmc nt against 
the hi^bwav commissioner —T’eople 
ex rel Euziore v Ric f 8 N E 2d 68'{, 
290 IllApp .514 

74. Ill—People v Cleveland, C, C 
St L R> Co, 182 NE 616, 349 
III 476—People v Missouri Par R 
Co. 141 NE 717, 310 111 424 

Tex—Twins: \* Rhodes, Com App , 16 
S W 2d 258, ansv/eilnK ccitifled 
quehlions. Civ App, 24 S W 2d 728, 
leversed on other grrounds Rhodes 
v Twing, Corn App, 41 S W 2d 13, 


appeal dismissed .53 S Ct 5. 287 U 
S 561, 77 EEd 495—Henson v 

Commissioners’ Court of Hendei 
son Countv*, Civ* App, 56 S W 2d 
240, error refused 
29 C I p 735 note 43 
Failure to Itemise levy held c ured 
bv validatinj^: act—IVople \ Chuag:o, 
M St P R Co, 151 NE 472, 324 
III 43—People v Cbic.i^ro R Q 
R Co, 154 NE 468. 323 Ill 536 
Excessive levy lield not cured bv 
validating: act—Pc'ople e\ lel Tom in 
V no South Dc*arborn Street Pldg 
Corporation. 24 N E 2d 373. 372 Ill 
459 

75. US—Wight v l>arish T’olice 
Jury of Parish of Avovelles CCA 
Ea, 204 F 705 

76. n,i - Southern Ry Co v Whit- 

Held Countv. 145 SE f)(»8 38 (la 

App 703 

Ill --PcoT)le V Wabash Rv Co, 176 
NP: 767 341 TII 606—Pc ople <x 

It I Krebs V I.if ksonv*illo St E 
R Co, 107 NE 237 265 III 550 
20 C.T p 735 note 45 

77. Mich—TNminsular Sav Rank v 
Ward, 70 NW 161, 79 NW 911, 
118 Mic li 87 

78. A statute providlner that local 
authorities “may levy’* a highwav 
tax is diicctorj onlv —City of i’en- 
dleton V Umatilla County, 241 I’ 979, 
117 Or 140—Cit> of Astoria v Cor¬ 
nelius. 240 I’ 233, 119 Or 201 

79. Wliere levy speclflcally required 

Where the legislature has spec i fit- 
ally required the levy of a highway 
tax bv tile local authoiities, llm law 
IS m.iiidaloiv and such tax must be 
levied 

P’'la—State ex red Atlanlic-Gulf Spe- 
ti.al Road and Undue Dist v Rass, 
118 So 212, 96 Fla 478 
Ill—Einc oln-T-<ansing: Dr.tinage Ihst 
V Stone. 2 N E 2d 885 .364 III 41 
Mo—Kolia Special Road Dist of 
Phelps ("ounty v Phelps County, 
no S W 2d 61. 342 Mo 459 
Or—City of Pendleton v Umatilla 
County. 241 P 979. 117 Or 140— 
City of Astoria v Cornelius, 240 P 
233, 119 Or 264 
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Eevy to pay bonds 

(1) When county road commission¬ 
ers have issued township road bonds, 
coiintv* commissioners aie required 
to lc‘vy tdx« s to pay them— Ellis v 
Greene, 133 SE 395. 191 NC 701 

(2) The lew of a rate auditicnt to 
i>av* the principal and interest of 
bonds lssuc‘d under the roads and 
budges act, as thc'y mature, is man¬ 
datory undc'T the constitution—I’eo- 
pJe <‘X rel Singer v Illinois Cent R 
Co 26 NE2d 810, 373 111 523 

(3) The tountv' commissioners’ 
court, having b^vic’d taxes intended in 
part but inadequfito foi the servicing 
of road district Tc‘funding bonds, had 
lhc‘ power and dutv to make* good the 
default b\ lowing additional taxes, 
as icqinrcd bv dcercts of the federal 
court in bondholders’ suits—Security 
State l?ank of San Tuan v State*, Tc x 
Civ App , 146 S W 2d 313 

(1) Unless authorized by valid 
statutorx enac trnontf, administrative 
oflici.ils cannot legally l»*vv taxes to 
provKic for jiavnic^nt of sfieeial road 
and bridge district refunding bonds 
or intc’icsi thereon to exclusion or 
preiudict of ji.iynients on original 
bonds c>r same natun when statutes 
rc'cjuiri interest and .sinking fund 
r)av merits lc>r all such bonds to be* 
provided for—State ex rc’l Gtoigia 
Rond t'i. Mortgage Co v C^oiii , 1S9 So 
47 rU V\n 412 

80. Allowance of costs 

Tnxpa\c*rs unsuc c i ssfullv se^*king 
to eomfiel lc*v*v of special tax for road 
bonds could not have counsel fc'cs al¬ 
low c d-—God w in V Roud of .Sup'rs of 
N.insernond C^ountv, 171 SE 521, 161 
Va 4 94 

81 Cal —Joint Highvvav Dist No 
13 v Hmman, 32 P 2d 144, 220 Cal 
578 

82. Cal—Joint Highway Dist No 
13 V llinman, supia—Golden (bite 
Rndge and Highway Dist v* F(*lt, 
5 I’2d 585, 214 Cal 308—Municipal 
Improvement Co v Thompson, 258 
P 95.5, 201 Cal 629 

83. U S—Charlotte Harbor ct North¬ 
ern Hy Co V Wellc's, 4 1 S (*t 3, 

260 US 8, 67 L Ed 100, affliming 
82 So 770, 78 Fla 227. 
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Time of determination of validity of lc7fy. The 
validity of a levy of highway taxes is to be deter¬ 
mined as of the time the levy is made.^^ Accord¬ 
ingly constitutional provisions do not affect taxes 
levied blit not collected before the provisions took 
effect 

b. Submission of Question to Voters 

Where the constitution or statutes so requirep the 
question of levying a road tax must be submitted to the 
voters of the taxing district. 

Under the constitution and statutory provisions 
in some juiisdictions the question of levying a road 
tax must be submitted to the voters of the taxing 


district or municipal subdivision*® where the tax 
sought to be levied is for a special purpose*'^ or 
in excess of a certain rate or amount of taxation ** 
Where such a submission is required, every essen¬ 
tial requirement of the constitution or statutes with 
regard to the manner of submitting the (jucstion to 
the voters and the manner of conducting the elec¬ 
tion must be substantially complied with Thus, 
where required, there must be a proper petition or 
application by the taxpa>crs for an election,an 
appioval of the ])ctition by the jirojicr aullioritics,^^ 
a proper oidcr or call for the election,'^- and a 
pro])cr notice or warning theicof^^^ election 

must be held at the time prescribed by the consti- 


84 Til—People v Wabash Ry Co. 

170 NR 7(.7. 111 606—Poopb 

V Cook, U8 NK 2i:\ mo Ill mO 

85 N.'b — 1Uirliru;lon & M R Co v 

Saiind(‘r^ (’ountv, 4 N W 240, 9 

Neb .^07—TTurlin^^lon M R Co 

V York rounlv, 7 N«'b 4S7 

86 I” S — Tln>nripsnn v Sbitf' of Ar¬ 
kansas c'X rol Rfav in, CCA IVlo , 
114 F 2d 351 

Aik —Mjs-olo 1 P.u It Co v Mo- 
C^TiKkori, 117 S \V 2(1 315 19(, Aik 

311 —Wallare \ Kansa«r Citv Soutb- 
.rn ll\ Co, 270 SW 1 160 Ark 

OOF) —V Prvan 240 S\V 40G, 
15'{ \rk 313 
20 C J p 7 16 note 48 

87. Ill—T’t'njrb cx rel IIornp( n v 
RaltimoK A t) R Co, 42 N E 2d 
60, iTo 111 513 

20 C I p 736 nolo 48 [i] 

88. Ill—I’lople V rb\ eland, C C 

A SI E P.\ Co, 171 NE 126, 3.30 
Ill .100 rf{i]il( \ Missouri I’JK R 
Co. 116 NE 567. 316 111 1,37— 

l’<opb ^ (’buai^o, M A St P Ry 
Co, 14J N7^ 167, 310 Ill nos 

L.. 1 —’rall('\ \ I’olKt JiiM, 102 So 
522 157 Ea 151 

Or - (’.ild( r V Oii, 209 1’ 170, 105 Or 

*1 I 1 

20 C J p 730 nolo 9.1 
89 IT s - - O^lioiiipson V SI.lie of Ai 
k'ln'.'is (\ I el Kiuin, CCA Mo, 
111 F 2d 351 

Kj —R))«Uf.isil( Coimn \ Eouis\ilk 
A N U Co 23 S W Jd 276, 232 K> 

4 30 

(ir —lElder \ On, 200 1’ 179, 105 Or 

20 C ] I) 7 10 note 48 

Making* question clear to voters 

To <.r«'ate an uddiin)ii.il c (umtv 
hrglnvav tax in t xm ss ol tlie nraxi- 
muin tax allowed loi all county pur¬ 
poses notm of election or balk)l, 
niirsl make ckar to the \otPTs that 
the additional lax authoriz'd rs to bt 
kvied in exeess of tbe in.axiniurn tax 
tor .rll (ountv purposes tin ii allowed 
bv law. tbe mere use ol tbe word 
"additKui.il in («»nn<tlion with llu* 
tax not nil aning^ lh.it the lax is to be 
levied in txcoss of the rate allowed 


for all county purposes—People v 
Missouri Pac R Co, 140 NE 567, 
316 111 137 

Opening* and closing* of polls 
Ill—\atur.i 1 Prodii< Is Co v Du Page 
t\)untv, 14.5 N K 29H, 314 111 74 
29 C J p 736 note 48 [a] 

90. Or “-Cakler v Orr, 209 P. 479. 
105 Or 223 

20 C J p 736 note 48 fi] 

Requisites of petition 

(1) The petition nted not stat( 
that the propo^td lax is an annual 
tax nor nnd it show when tin i><ri- 
od of years lor whnh it is to bt 
It vied Is to begin—Harris y Cord- 
k‘>, 137 NE 526, 305 Ill 4 12 

(2) Tht petition need not stale 
the pirticular amount of the pro¬ 
posed tax in dollars and <<‘nts or 
('xai t rnillagt - -C1 iik A Wilson Dum¬ 
ber Co of IFlawaro v Weed, 2 I’2d 
12, 137 Or 186 

91. Approval held sufficient 

Imlors« ttieiil b\ < ountv tourl ot 
Wold “tipjir c)\ t d” on petition lor dis¬ 
trict roid rnectiiig to volt '-i»t c i.il t.ix 
w.is .sullii It III .ippitiv il within stat- 
utt —Clark A; Wilson Jaiinbi'i Co ot 
Dtkiwaic V Weed, supra 
Appioval hold insufficient 

Count V court's pi I paling and sign¬ 
ing not u os ot im c ling w.is not tciuiv- 
.lb lit to indorsement of apprtrval on 
pitilion Jor load distmt iiuMting to 
vote additional tax Stevens v TiJla- 
iiiook Countv, 273 1* 716, 128 Or ’i39 

Effect of foiluie to approve petition 

W’^inie countv court did not iridoi'-c 
npiuov'il on pitition tor to id distriit 
milting to volt .iddilioiial tax, thin 
w IS no .nitliDiitv to vole tax Stev- 
c>ns V Tillamook <.k)untv*, supra 

92. Da—AVilli im T Jovee Co V' 
'fangipaboa Parish Police Juiv, 83 
So 5S7. 116 D I 322 

29 C J J) 736 note 48 [b] 

Necessity of duly passed resolution 
(1) In some jurisdictions the ejec¬ 
tion nin> be i alb cl bv the < ountv 
borrd bv an ordin.ince or resolution 
dulv pa'^std bv it 
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Ill—I’t ojile y Chit ago, M & St P 
Ry (k), 142 NE 167, 310 Ill 508 
Da—Tallev v I’ollce .luiy, 102 So 
522, 157 Da 454 

(2) Tbe laik of such an oidmanee 
or n solution Js a jurisdictional de¬ 
ft 1 1—Talli y V Peirce Jury, supra 

(1) The pit sumption is that such 
an ordinince w.is ngukiilv adopted 
wlien It IS sigjK d by tbe president 
rind sctrtl.irv ol the police jury but 
tins pi (Sumption ninv In ovirtorno 
bv jiioducing till minutis of the po¬ 
lice jLirv —Talley y I’olnt Juiy, su¬ 
pra 

Contents of resolution calling* elec- 
tion 

(1) All m.ittius ic(|iiiiid bv the 
statutis sliould bo set out in tlie 
iisolution c illing the elcntion 

Til ni)]( V Clilr igo, M A St P 
Rv Co, 112 NTO 167 110 111 508 

D,l Trllkv V J’nluc JUT\, 102 So 

522, 1 57 D.i 451 

( 2 ) Tbe n solution mid not .spiii- 
fy bow much of tht to id 1 ix to be 
\ol(ti on IS to bf ust tJ lor ro.ids and 
Ii(»w rnutli lor biiiJgis- Pi opk v 
Chic.ugo M A St P Rv Co, siipi i 


93. 
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I>u 

liois 
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Couiitv 115 r 65 1. 74 Or 409 
29 (,''1 p 7 16 note 48 fj] 

Requisites of notice 

(1) Not no of sptcial town «kc- 

tion on juoiiostd road t.ix must spt- 
tifv nit I 1)1 r tint to be b v'led an- 
mi.illv —Ptoi)le \ Cleveland C\ C 
A St D Rv ('•o. 171 NE 832, 143 

111 30 

(2) A notite of a speci.al tletlioii 
for tbi purpose of voting on a i)ropo- 
sltion to lev> a special road tax for 
a i)ei lod ot fivu vtars nted not show 
w^ht 11 suth pi nod is to begin —Har¬ 
ris V Goidley, 137 NE 526, 305 111 
442. 
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tution or statutes,and statutes prescribing the 
form for the submission of the question must be 
followed The particular vote required to carry 
such an election depends on the constitutional and 
statutory provisions relating thereto Where the 
requisite vote is obtained, such vole does not con¬ 
stitute a levy of the tax,®*^ nor does it constitute a 
contract between the taxpayers and the municipali¬ 
ty so as to prevent the legislature, during the period 
for which the tax is to be extended, from changing 
the basis for fixing the assessed valuation of the 
property to be taxed 

Failure or refusal to vote tax Under the stat¬ 
utes in some jurisdictions the town or highway au¬ 


thorities have power to impose highway taxes only 
when the electors have failed to do so after the 
matter has been brought to their attention 

§ 290. - Payment, Collection, and En¬ 

forcement 

The payment, collection, and enforcement of highway 
taxes are matters which generally aie governed by statu¬ 
tory provisions 

The p.iymcnt, collection, and enforcement of 
highway taxes are matters which generally arc gov¬ 
erned by statutory provisions,^ both as to the par¬ 
ticular officer or officers who arc authorized to rc- 
ccnc or enforce payment^ and the manner of pay- 


Notlce by publication 
Ill—roople V Clfvol.ind, C, C & St 
L Ry Co, 174 N E 8.12, .S42 111 
30 

Bffect of failure to give proper no¬ 
tice 

(1) Tlip pt'ople mav not be de¬ 
prived of Ibeir Jif,ht of siiffrMf?e bf- 
(jusc of lh<' t.ulure ol ofliclals to 
poifoTni thMr nnnistorial dutus with 
roffrciKo to tlie fiivinff of notioo of 
an election on the quistion of lt'v\- 
ins a rosd tax—Tlionip’^on v State 
of Aiknnsns ex rel Erwin, CCA Mo , 
114 E2d 

(2) The piirT>o«?o of ptntutes re¬ 
quiring’ cei lam rountv officers to pub¬ 
lish notion of time and place of flcr- 
tions and qin^stions subcnilltd to 
electors ip to aporise doctors of is- 
Biios that will confront them on elec¬ 
tion da>, and it thei e is compliancf 
with statutes, election on question of 
road tax is valid, iiKsptotive of 
number of votes <.ast and, if stat¬ 
utes are not tomiilled with, election 
IS valid If there is a suflicient num¬ 
ber of vot(*s east to show that elec¬ 
tors were bufluienth infoimcd to 
cast tlieir votes Ireely and intelli¬ 
gently 

U S —Thompson v State of Arkansas 
ex rcl Erwin, supi.a 
Ark—Mi‘=soiiri I'ac R Co v M<- 
Craeken, 117 S W 2d 345, 19G Ark 
311 

(3) St.atutfs requiring the giving 
of notue of an flection art dircttory 
and not mandatory if the' proceeding 
IS to attack lh< result of an eh clion 
that has Ijeen ht Id — Thompson v 
State of Arkansa.s ex rel Erwin, su¬ 
pra 

94. Ky—Rockcastle County v 
Louisville AN H Co , 23 S W 2(i 
276, 232 Kv 439 
At general election 

(1) In the absence of conliarv 
eonstitut lonal or statutor\ provision, 
tin* electK»n need not i>e held at the 
time fixt d for general citations — 
IVople V Cleveland, C C A St L 
Ry Co, 171 NE 12G, 339 Ill 300. I 


(2) Rut a constitutional provision 
that Ihf tax must Ik* \ot<d on at a 
geneial election is mandator\ —^Wal¬ 
lace V Kansas Citv Southern lt\ Co , 
279 SW 1, 169 Ark 'M)5—29 Cl p 
73fi note 48 [a] 

95. Porm of ballot 

(1) The ballot mu.st comply with 
st.itiitorv requircm<*nl.s as to form — 
Pf(»ple fX rel H< mt)en v Riltimon 
A O R Co, 4 2 NE2d G9, 379 Ill ,54 J 

“People V Illinois Cent R Co, 131 
NE (.24 298 Ill 516—29 C-T p 736 

note 48 (i] 

(2) The statutory pro\ ision that 
it is countv (hction tommissioners' 
duty to place words, “For load la\” 
and "Against road tax" on tldcel at 
diction of (ounlv ofluers must hi 
held mandat or when faMurf to do 
so ri suited in casting of onlv two 
votes on such subiert out of fifteen 
hundred votes last at such elec lion 
—Misi^oiiri I’ac Jl Co v MiCrarkin 
117 SAV3d 315. 196 Ark 311, overrul¬ 
ing Wallace v Kans.as City South¬ 
ern Ry Co 279 SW 1, 169 Ark 905 

(1) A ballot in statutory form, 
submitting question of levving "addi 
tional tax" for paMiient of road 
bonds, ‘•uflicicntlv induatfd that the 
additional tax was In addition to the 
I oust itiitional limitation ol seventx- 
fUo cents —Pi ople v Mussouii 1\i( 

R Co, 111 NE 717, no in 421 
Rate or amount of taxation 

The \<»ting bv the \olers of a roid 
distriit of an additional t.i'c of four 
tbousind doll'lls is not inv ilid In- 
Cfiiisv txpresstd ns a lump sum rather 
than as so many mills on the dollar 
—Caldd V Oir, 209 P 479, 105 Or 
22.1 

96. Majority of those voting on 
question 

Con^t Amend No 3, authorizing a 
public road tax to be levied 'if a 
maJorIt^ of the cjualifud electors” of 
a county shall have votc*d it, n quin s 
only .1 maioritv of those voting on 
the question, not a majority of tht 
highest number of votes cast at the i 
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ell'll ion, nor a majority of all per¬ 
sons in tin enunly entitli'd to vote 
R S—Thompson v State of Arkansas 
e\ ril Krw in, C(^AMo, 114 E 2d 
351 

Ark —Missouri Pmc R Co v Mc- 
Ciaikin, J17 SW2d 315 196 Ark 
.RI -A\'ntts V Rrvan, 210 SW 405, 
151 \ik 313 

Votes cast on subject of road tax 
by only tw'o of fiftei'n hundred elec¬ 
tors voting at eleition of county offi¬ 
cers irinnot be accepted as mei ling 
constitution il nquircpifnt tiiat ma¬ 
jority of cpiilified ell I tors of countv 
vole foi such tax befor*! coiint> court 
mav levy it —Missouri T‘ae R Co 
v MiCraeken, 117 S W 2d 345, 196 
Aik 311 

97. Vote merely authorizes tax 

A favorable vote on the question 
does not constitute a levy of thi lax, 
It simply authorizes the taxing Itoard 
to le\v the Inx by an appropriate 
T ('Solution — Tk’ople v Chn ago, M «Sr 
St P Rv Co, 142 NE 167, 310 Ill 
50R 

98. Ill— Pi oj)l( e\ rel Correll v 
C.niro, V AC U Co , 93 N E 403, 
217 111 327 

29 CJ p 737 note 51 

99 Mich—F A- P I^umber Co v 
Thomp'^nn Tp , 103 NW 188, 139 

TMnh 69S 

29 CM p 717 note 50 

1 Ark—Nortlifutt v North Arkan¬ 

sas Highway Improvement List 
No 2 2 9.5 SAV 4 8 174 Ark ,315 

K\ Rhi1i‘\ v MagofTm Countv, 38 
S W 2d 92 5. 238 K\ 80 5 

Payment of delinquent taxes by coon, 
ty 

Mich—AValerlord Tp v Willson, 241 
N W 8 5 3, 257 Mioh 619 

Discharge of levy 

Fla—Lee v Atlanlii Coast Inne R. 
Co, 194 So 252, 141 Pla 645 

2. Ark — Northeutt v North Arkan- 
s.as Highway Improvement Dist, 
No 2, 295 S W 48. 174 Ark 316 
29 CJ p 737 note 64. 
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ing and collecting the tax.* Such taxes are due 
and payable at the time fixed by the statute,^ and 
a penalty may be imposed, where the statute so 
provides, for a failure to pay the taxes at such 
time ^ 

The statutes variously provide for collection by 
action,^ distress,*^ sale,® arrest,® and by warrant to 
collect Such proceedings must be brought by 
the proper officers^^ at the proper time,^2 and with¬ 
in the statutory period The usual rules as to 
pleadings!^ and evidence^® apply in such proceed¬ 
ings, and where a prima facie case of the validity 
of the tax is made the burden is on the objecting 
taxpayer to establish his objection Such pro¬ 
ceedings are open to the usual defenses,but lia¬ 
bility cannot be avoided by proof that defendant re¬ 
lied on the promise of another to pay the tax^® 


or that other landowners defaulted in the payment 
of the taxes for prior years.^® Payment of the 
tax for the first year of the period for which it is 
levied will not prevent the taxpayer from objecting 
to the validity of a similar tax the following ycar.^® 
Under some statutes, on application for judgment 
and order of sale for delinquent highway taxes, 
the judgment should not be against the taxpayer, 
but against his property®^ in the township which 
levied the tax, and should not include all of de¬ 
fendant’s properly in the county in winch the town 
is located,®® since the hen for road taxes is confined 
to property within the taxing district 2® The prop¬ 
erty to be’ sold should be described in the proceed¬ 
ings®'* and in the judgment®® with such clearness 
as to identify it. On appeal from the judgment 
general rules as to appeal and error apply ®® After 
the property has been sold by decree of court in 


Collection 'by connty collector 

County commissioners authorized 
by statute to "cause to be assessed 
and eollccted" a district road tax 
may by resolution require the county 
tax collector to collect the tax levied 
—Taylor v Williams, 195 So 176 
142 Fla 402, rehearing denied 196 So 
184, 142 Fla 562, and 196 So 214. 142 
I^a 766 

3. Ark—^Northeutt v North Arkan¬ 
sas Highway Improvement Hist 
No 2, 295 SW 48, 174 Ark 316 

29 CJ p 737 note 53 

4 . Where Invalid taxes are validated, 
the taxr)aver must pnv the taxes at 
the time the validating act goes Into 
elfect—People v Chicago, B & Q R 
Co. 154 NE 468, 323 Ill 636 

B. Ill —People v Chicago, B. & Q 
R Co, supra 
Invalid assessment 

Taxpayer must pay penalty for 
failure to pay assessment under in¬ 
valid law, where assessment was lat¬ 
er validate d and taxpaver had waived 
right to object to payment of tax — 
Louisiana Ry & Nav Co v State, 
Tex Civ App , 208 SW 462, alhrmed 
Com App . 7 S W 2d 71, relieaiing de¬ 
nied 17 S W 2d 457 

6. Ark—Northeutt v North Arkan¬ 
sas llighvvav Improvement Dist 
No 2, 295 SW 48, 174 Aik 315 

29 C J p 737 note 67 

7. NH—Mason v. Thomas, 36 NH 
302 

8. Aik—Toler v Fi-^eher. 148 SW 
2d 159, 201 Ark 1107 

Kan—Iteth v State Highway Com¬ 
mission of Kansas, 41 P 2d 721, 141 
Kan 512 

Tc\ --Broocks v Slate, Civ App, 41 
S W 2d 714, 719, two cases 
29 C J p 737 note 59, p 738 note 70 

Xtcimbnrsement of purchaser of in- 
valid title 


Me —Emerson v Washington County, 

9 Me 88 

9 N H —Marshall v Wadsworth, 10 
A. 685. 64 NH 386 

10. N K — Thompson v Fellows, 21 
NH 425 

29 CJ p 737 note 61. 

11. Pa—Stephens v Wilkins, 6 Pa 
260 

29 CJ p 737 note 64 

12. Vt—Lane v James, 26 Vt 481 
29 CJ p 737 note 62 

13. Pa—Rush Tp v Schuylkill 
County, 100 Pa 356 

Vt—Wells V Austin. 10 A 405, 69 
Vt 167 

14. Ark—^Noithcutt V North Arkan¬ 
sas Highway Improvement Hist 
No 2, 295 SW 48 174 Ark 315 

Tex—Victory v Stale, Civ App , 134 
SW2d 477, affirmed 168 S W 2d 
7G0, 138 Tex 285 
Petition held InsufRcient 
Tex—Broocks v State, Civ App , 41 
S W 2d 714, 719 (two cases) 

15. Tex—Victory v State, Civ App , 
134 SW2d 477, affirmed 158 SW 
2d 760, 138 Tex 285 

29 CJ p 737 note 66 
Weight and sufficiency of evidence 
Ill—People ox lel Clark v Balti¬ 
more & O S W Ry Co, 187 NE 
463. 353 Ill 492. 

16 111 —People ex rel Gill v Otis, 

10 NE2d 672, 367 Ill 13b—IVople 
ex rel Claik v Baltimore & O S 
W Rv Co, 187 NE 4b3, 35o Ill 
492—IVople V Chic igo E 1 Ry 
Co, 146 NE 716, 314 Ill 352. 

29 CJ p 737 note 66 

17. Ill—People ex rel Yakel v. To¬ 
ledo, St L & W R Co. 107 NE 
227, 266 Ill, 112 
29 CJ p 737 note 67. 

That a tax is invalid Is a good de¬ 
fense for nonpayment —I’eople v 
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Chicago, B & Q R Co, 154 NE 468, 
323 Ill 536—29 C J p 737 note 67 La] 

18. Ga—Fanning v Wilkes County, 
46 S E 410, 110 Ga 315 

19. Aik—Northeutt v North Arkan¬ 
sas Highway Improvement Dist 
No 2, 295 SW 48. 174 Aik 315 

20. Ill—People ex rel Tarin m v 
Cincinnati, 1 <Sr W R Co , 104 N E 
262, 2bl Ill 582 

21. Ill—IVople ex rel Hen on v 
Cleveland, C, C A St L R Co, IJO 
NE 841, 271 Til 180—I’eoplt ex 
rel Heiron v Cincinn.it 1, L & C 
R Co, no NE 839. 270 Ill 516 

22. Ill—People v Illinois Cent R 
Co, 111 NE 522, 272 111 116 

29 CJ p 738 note 72 

23. Ill—People ex rel Lusk v Cai¬ 
ro. V 4S: C R Co , 107 N E 779, 266 
Ill 657—IVople ex rel Martin v 
Cairo, V & C R Co , 107 N E 26b, 
265 111 495 

24. Description held insufficient 

Ark —Tolei V Fischer, 148 S W 2d 
159, 201 Ark 1107 

25. Ill —People v Wabash R Co, 
111 N E 111, 271 Ill 337 

29 CJ p 738 note 74 

26. Joint appeal fioni Joint Judgment 
against lands of all road tax ubjtt - 
tois must be taken in strict contoim- 
Ity with Older allowing it—People v 
Carroll. 180 NE 785, 3 18 Ill 347 
Security 

Appeal by load tax objector not 
making re<iuired deposit with countv 
collector must be dismissed—IVople 
V Carroll, supra 

Objection made in trial court held 
sufficient to xalse on appeal ciues- 
tion of 

(1) Sufficiency of certifi<ate of 
levy—People v New Toik Cent R 
(V, 147 NE 458, 316 Ill 526 

(2) Excessiveness of lew.—People 
ex rel Toman v. 110 South Dearborn 
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accordance with the statute, actual payment of tax¬ 
es cannot avail on collateral attack.27 

Except w'hcrc the property is sold at the tax sale 
to the state or an instrumentality thereof,2® the 
right to redeem from the sale is governed by the 
statute in force at the time of the sale.29 and a sub¬ 
sequent statute extending the time for redemption 
will not operate retroactively so as to interfere 
wilh the vested rights of the purchaser at the sale,2® 
whether such statute goes into effect before^i or 
aftcr92 the time to redeem under the former act 
has expired. In the absence of a saving clause, the 
limitation as to the time for redemption applies to 
minors23 and other persons under disability 24 

A settlement of a claim for a highway tax, made 
in good faith between the taxpayei and township 
aulhonlics, is valid 2C 

Rcco7’ery or ^ei-off of taxe^ paid Illegal taxes 
paid under protest may be recovered back,26 but 
not those voluntarily paid ,27 nor can taxes volun¬ 
tarily paid after the rcjieal of the statute under 
which they w^erc lc\icd be ciedited to or set off 
against an assessment suhsetpiently levied undei the 
repealing act 2^ Where a statute so provides, tax¬ 
payers are entitled to reimhurscmeut from the state 


or county highway fund for road taxes previously 
paid by them 29 

Restraining misapplication of taxes zvrongfuUy 
collected A highway officer has no right of action 
in his official capacity to restrain the misapplication 
of taxes wrongfully collected by another, since such 
wrongful act, however illegal with respect to tax¬ 
payers, could not hinder plaintiff from collecting 
the amount due from them without regard to the 
collections made by defendant.^® 

§ 291. - Remedies for Erroneous Taxa¬ 

tion 

Various remedies are available to a taxpayer for er¬ 
roneous taxation, such as certiorari, Injunction, or an 
action for damages. 

The validity of a levy and assessment of high¬ 
way taxes may be questioned not only by objec¬ 
tions raised in the pioceeding to enforce the tax, 
as has been seen supin § 2Q0, hut the taxpayer may 
also setk relief by cei tioi ari,4i by a]>plication for 
abatement,'*2 [ictitioii to reduce the amount of 
the le\y,'*2 oj- ])y petition to declare a special lax 
election void As has been seen supra § 290, the 
taxpayer may also bring an action to recover ille¬ 
gal taxes paid under jirotest, and in a projicr case 


StT(ct r.ld^c (.V)rporation. 24 N E 2d 

37 i, .372 Jll 4r)<) 

27. Ark—(\)llj(r v Smith, 200 SW 
1008, 132 Aik 300 

20 CJ p 730 nolo 90 

28. Aik—riossrtt v Fordver Eum- 
bt‘r Co, 28 S W 2d 57. 181 Aik 848 

29. Ark—v NkIioIh 204 S 

W 211, 134 Ark 280 

30 Ark'-Ifop-g- V NuhoK, supra — 
Collur V .Smith, 200 S W 1008. 132 
Ark 309 

31 \ik--no^p V Nichols, 204 S 

W 211, 134 Ark 280 

32 Aik—Collier v Smith, 20(1 S VV 
100 8 132 Ark 300 

33 Aik—Collier v Smith, supra 

34. Aik—llo^cj; v Nichols, 204 S 

W 211, I'M Ark 280 

29 C J p 738 note 80 

35. Mich—Felly v Bav Vu'W C’amp- 
sround Assoc, 177 N\V 485, 210 
Mich 197 

3& Ala—Adams v Southi rn R Co, 
68 So 397, 176 Ala 320 

Miss —Illinois Cent R t^o v Car- 
roll CounU. 190 So 212, 189 Miss 
206 

Okl —Chicago, R I At P Itv Co v 
Pourron, 24 6 P 835, 118 Okl 80 

Wis — Stale ex rel Cil\ of Shehov- 
gaii V Board of Sup’rs of Shebov- 
gari Countv, 216 NW 144, 194 Wis 
456 

29 C J p 738 note 82 


37 Ra Tiouisnna Rand A. Inipiovt 
mt nt Co ^ I’olKe lur^ of Crant 
Paii«?h, 101 So 241 156 I.a 84 9 

“OCT p 7 IS note 8 J 

38 III —People eX rel Wysoiig v 
Chiengo & F I R Co. 110 NF 
8J5, J70 Til 594 

29 (M T) 7 >S not* 84 

39 Who are taxpayers under stat¬ 
ute 

Ntilhei the holdei of a void tax 
d(M"d nor a hank which furnished the 
nioni V (o pTo< lire suth cJ(<cl, nor tin 
n1 of a l.nulow nc r ho pa\s tax- 
from tlu Hills lu ha' collected on 
Iht pioj»eit\ of his prin< ipal cm 
qualif\ as the “taxpaver” contein- 
plated bv a statute authoriy^iriK ic- 
irnbuiscmcnt to laxpaveis ol load 
taxes pjcviouslv paid —Belb v Slatt 
Higliwav CX)mm]ssion of Kansas 41 
P2d 721. 141 Kan 512 
Reimbursements optional with 
count\ board wb«rc pro(ccding.s tor 
tonstruclion ot state road in accord 
aiu* with fedci.a.1 aid .spea ifiLations 
arc pc riding —Thompson v Boaid ot 
(\)irris of Reno County. 275 I' 205, 
127 Iv.in 803 

40 Or—Pettyjohn v Pannenter, 10 
Oi 141 

41. N J —United New Jersey R & 
Canal ("o \ (lunimere, 54 A 520 

()9 N J Raw 111—Rssex Pubiu 
Road Bd v Speer. 9 A 197, 48 N 
J Raw 372 


When remedy not available 

Mittrr hiving, passed beyond ron- 
lioJ ol (ounl\ I ocird, vnlidilv of lax 
ass( ssc d foi hii^liway rruriioses, could 
not 1)( deiirmiiK'd b\ (eitiorari ad- 
difssid to (()unL\ bo.^rd and (ountv 
clerk—Stitt ( X rt 1 (bl> of Slubov- 
V Bond ot Siip’is of Shebo\ gan 
(^MlTlt^ Jl(» N W 144 191 \\ iH 456 
Scope of relief 

In tfilioraii action to determine 
Vtllldlt^ (>r liighwax tax court had 
no auLht>ii(\ to piovide that tax 
found to lx lilt gal should Ix' rt lund 
td tf> ta\p.i\tr —State (\ rtd Cit> 
of Shilx»\gin V Board of Sutirs of 
Shlbo^gan County, suiia 

42. Ale--'fit at V Ortuio 26 Me 217 

43 Pa—Appeal of Rowei N.izareth 
Ti> Siip'rs 9 A 2d 545. 136 T’a 2.50 
Statute lestraining' taxpayer’s right 
to contest assee&ment is inapplicabb 
to suit to ledmc amount of Icv\ — 
Titinoiil Rumbti Co \ T’olict* Juiv 
of Winn T’arish 113 So 839, 164 Ra 
257 

44. Ra—Tiemont Rimibci Co v 
WUnn I’aiibh Police Jur>, 81 So 
219 144 Ra 678 
29 ('• J p 738 note 89 
Statute linutiug time Avithin which 
petition may be filed held not in\alid 
—St Rouis At S \\ H\ Co \ \iit- 
tin, I) C Ra , 27 F 2d 76(), afiirnitd 18 
set 438. 277 US 167. 72 R Kd 830 


i61 



§ 291 


HIGHWAYS 


40 C.J.S. 


he may bring an action against the taxing officials 
for damages resulting from an illegal collection of 
void highway taxes Except in some jurisdic¬ 
tions where a contrary rule prevails,^® the assess¬ 
ment may be attacked by injunction^^ jf there is 
no adequate remedy at Jaw"^^ and the proceedings 
arc brought within the prescribed time but in¬ 
junction will not he if there is another adequate 
remedy,^® or unless in addition to illegality, hard¬ 
ship, or irregularity with respect to the tax there 
IS some recognized ground for equitable interfer¬ 
ence Under some statutes a town may petition to 
be relieved from an assessment which has been 
levied for highw\ays wholly within other towns 
Tn actions by taxpayers and towns to contest the 
validity of a levy and assessment of highway tax¬ 
es, gcneial rules as to parties,*'"'pleadings,*''^ evi¬ 
dence,costs,and appeal and error^^ generally 
apply 


§ 292. - Disposition of Proceeds 

Road taxes collected must be paid over to the officers 
or political subdivisions designated by statute to receive 
such funds. 

Road taxes collected must be paid over to the 
officers designated by statute to receive and disburse 
highway funds and, as appears supra § 176, such 
funds must be used in the manner and for the pur¬ 
poses prescribed by the constitution or statutes, or 
designated by the voters, and cannot be diverted to 
any other purpose A road tax, however, is not 
invalidated by the fact that the proceeds thereof arc 
misappropriated 

The mode of apportioning the funds derived from 
road taxes among the municipalities and other po¬ 
litical subdivisions interested is regulated by stat¬ 
ute,®® the legislature having power, in the absence 
of constitutional inhibition, to provide for such aj)- 


45. Mass—Kanics v Johnson, 4 Al- 
U‘n 38U 

29 CJ p 738 note 90 
l^lability of hlg'hway officer 

(1) If a highway officer, under col¬ 
or of hia office, seizes and sells prop- 
ortv to satisfy a ro.id tax void either 
lieeaiise It was raised for an illegal 
ohjtcl or herause it was not voted 
Inr in a lepral mannfi, ho Is liable 
in dnnmges to the cMenl ot the value 
of the property so sold —(Trafton 
Hank v Kimball, 20 N Tf 107 

(2) Hut a hifrh\\av officer, act ms: 
under a valid statute, has been held 
not liable iti damases foi a mistake 
in the assessment roll—Hampton v 
H insher, 26 NK 640, 124 NY 634. 
affiiiTiinir 46 TIun 144 

48 Xn Wisconsin no a< tion will lie 
bv a taxpayer in behalf of himself 
and other taxpayers to restrain the 
lew and collection or to sot aside 
lhf‘ taxes of a municipality #?eneial- 
1\ on Ills own and all other property 
Iherean. but such person, il aKxrieved 
l)> an> error in the' assessment, is 
Ic-ft to his appropriate leffol remedy 
—Slate ex rel City of Sbi hoM^an v 
Hoard of Sup’is ot Shebo\«an Coun¬ 
ty. 216 N W' 114, 194 Wis 46(i—29 
OJ p 739 note 97 

47. Or—Stevens v Tillamook Coun¬ 
ty, 273 1‘ 716, 128 Or 339 
Vti —Quemahoiiiiif t^»a] Co v Jen- 
ner Tp . 83 Ha Super 677 
29 CJ. p 738 note* 91 

43. US—Lancaster v Police lurv, 
Parish of Sabine, State of Louisi¬ 
ana. DC La, 254 F 187 
29 CJ p 739 note 95 

45. US~St Louis & S W Ry Co 
V Natliii, DC La, 27 F 2d 7h6 af¬ 
firmed 48 set 438, 277 US 157, 72 
LKd 830 

29 CJ p 739 note 96. 


50. Pa—TI C Friek Coke' Co v Mt 
Pl(a*?ant Tp, 71 A 9.i0. 222 Pa 
451 

29 CJ p 739 note 97 

51. Ala—Adams v Southern R Co, 
58 So 397 176 Ala 320 

29 C J p 739 note 98 

52. Vt—(Hand Isle v Milton, 35 A 
71, (.8 Vt 2.14 

53 111—Lenhirt v Miller, 31 N E 

2d 781, 375 Ill 340 

Parties plaintiff 

(1) A suit to se'l a.^'lde a road tax 
must be brought by the leal pail> 
in interest—Slate e\ rel Citv of 
ShebovKaa \ Ho.ircl of Sup’is of She- 
bo>gan (V>unly, 216 N W 141, 191 
VVis 4 50 

(2) A < ity has no irite're'st in the 
validity of a tax .ass<>ssod for hiRn- 
wnv puipo&es aulhoi iziniJr it to ni.iin- 
tnin tcrlioiari to set the* lax aside — 
.Slate ex lel City of Shebovj^an v 
Hcjard of Sup'rs of SIie‘bo> ^an Coun¬ 
ty, supra 

Parties defendant 

In an action b> a town to be re- 
lieve'd fiom an assc'-sment levied 
for hit'hway.s w^hollv within othe'r 
towns, only the>*»e towns to which the 
assessnieiil us paid iiee'd be made par- 
lie's defendant—Grand Isle v Mil- 
ton. 35 A 71, 68 Vt 234 

54. La—Tremont Lumber Co v 
Winn l\xrish Police Jury, 81 So 
249, 144 La 678 

The petition must she>w the exist¬ 
ence* of a cause c)f action in favor of 
plaintilT—State ex rel City of She- 
boAiJin V Hoard of Sup’rs of She boy- 
j,aTi County, 210 NW 144, 194 Wis 
45C 

55. The burden is on thc^ taxpayer 
to prove the invalidity of the tax — 
Gi inim V Bayfield Count>, 182 NW 
466. 174 Wife. 43 


56. Allowance Improper 

Jud^rinent condemning plaintiff to 
pay ittoriiev’s fe'c* and costs in suc- 
te'ssful suit 1o r«(]uce road tax levy 
was erioneous—Tremont Tmmber Co 
\ Police .lurv of Winn Paiish, 113 
So 839, 164 T.a 257 

57. Pact flndin^-B of the trial court, 
if adi (lu.T t<‘'y supr>ort» d bv the evi¬ 
dence* and not e le arlv euioneous, are 
re'^.uded as te)nclusive* and binding 
on npT)i al—Appeal of Lowe'r Naza- 
lelh Tp Sup’rs, 0 A 2d 545, 336 

250 

58 Ga—Cureton v Wbee'ler, 159 S 

E 283 172 Ga 879 
29 C.J p 739 ne)te 4 

Where the roads of a district are 
taken over by the state, taxes eol- 
lected l)v the district must be turne'd 
over to the slate where the* statute 
so providi'fa—State ex lel Holt v 
Little Itoek-l f ighland I’avmg Dist 
No 24, 1.31 S W 2d 878, 199 Ark 4 10 
Invalidity of assessment no defense 

Ceniuni'-sieincrs of city and county 
treasurt'r are unauthoiized to refuse 
to pay proceeds of highwav tax to 
state treasurer because nie*thotl of 
valuing prope*r ty assessed violated 
constitutional provision thereior — 
Read V Hoaid of Com’r.s of Citv of 
Newark, 134 A 757, 103 N J Law 60 
affirming 132 A 314, 4 N J Mlsc 203 
59. Unauthorized contract 

A road tax is not invalidated be- 
cau'=»e the officers have contracte*d to 
expend the proceeds fur pui poses 
different from those for which it was 
levied, although such misappropria¬ 
tion will subji'ct the dislairsing oIR- 
t ers to the peiuiltjc*fa provided in sue h 
cases—Spokane, S Ry (3o v 

Fianklin County, 179 P 113, 106 

Wash 21 

GO Aik—Burrow v Floyd, 99 S.W’. 

2d 573, 193 Ark. 220. 


362 



40 C J. S. 


HIQHWATa 


§ 292 


portioiimcnt^i and to direct the agency through of a county or township road tax levied on property 
which the fund shall be expended.®^ The statutes within the limits of a city or village in the county 
frequently require a certain proportion of that part or township to be paid over to the city or village, 


Idaho—Golden Gate Highway Diat 
of Canyon County v Canyon Coun¬ 
ty, 202 P 1048, 45 Idaho 40b 
Okl—Hoard of Com’rs of Carter 
County V Landrum, 21 P 2d 736, 
163 Okl 199 
29 CJ p 739 note 14 
Apportionment axnon^ road dittrlota 

(1) Under the statutes In some 
jurisdictions a special road district 
Is entitled to certain road taxes 
levied by the county on property 
within the dlstrh't—Rolla Special 
Road DIst of Phelps County v 
Phelps County, 116 S W 2d 61. 342 
Mo 459—Hawkins v Cox, 66 S W 2d 
530, 334 Mo 640--State ex rel Wain- 
wriKhl-Steedman Special Road Dist 
of Callaway County v Holman, 264 
SW 90S, 305 Mo 195—State ex rel 
Monett Special Road Dist v Harry 
County. 258 SW 710, .302 Mo 279— 
Little Prairie Special Road Dist v 
IVmiscot County, 240 S W 509, 297 
Mo 668—29 CJ p 739 note 11 

(2) A timely and proper applica¬ 
tion should he made by the commis- 
Moners of the road district for Its 
proportion of the county revenue — 
Little I’ralrie Special Road Dist v 
Pemiscot County, supra—Holloway v 
Howell County, 144 S \V 800. 240 Mo 
601 

(3) If no application is made for 
several years tor the ape<ial road 
district's proportion of taxes to 
whn h It IS entitled under Rev St 
1019 § 10818, su<h district is not en¬ 
titled to recover the proportion of 
taxes for such years expended on 
roads in other road districts where 
there were no special road district 
debts outstandintj for those years — 
Little Prairie Special Road Dist v 
Pemiscot County, supr.a 

(4) A payment to different special 

road dislrn ts of surplus (ountv taxes 
aeciimulatinp as a result of failure 
of a special road district to demand 
its share of taxes collected on piop- 
ertv in its district Is not prohibited 
by Re\Stl919 12860 —Little 

Prairie Special Road Dist v IN'mis- 
cot County, supra 

(5) Cities of the second class ate 
road districts within Comp St 1922 § 
2706, and as such are entitled to have 
expended within their corporate lim¬ 
its, for the purposes prescribed in 
the statute, one half of all moneys 
arising fioin township road taxes on 
property situate within (hen torpo- 
Tate limits—State v Kelly, 189 N W 
967, 109 Neb 113 

(6) Statute allocating “due pro¬ 
portion” of county road tax to special 
road and bridge district has leference 
to proportion which in discretion of 
county commissioners should be used 


in district, and does not entitle dis 
tnet to receive all road taxes col¬ 
lected on property therein—Escam¬ 
bia County V State ex rel City of 
Pensacola, 156 So 134, 115 Fla 385 

(7) A road district to which have 
been annexed certain lands detached 
from another distncl, after the levy 
of taxes against the lands detached, 
t)ut before collection tlicreof, is not 
entitled to enjoin the tax collector 
from paying such taxes when col¬ 
lected to the old district, and to a 
division of such taxes, in the ab¬ 
sent e ot any legislative provisions 
for such division—Road District No 
6 v Tvgett. 226 Ill App 05 

(8) The court cannot restrain a 
road district from icceiving taxes to 
which it IS entitled—Hawkins v 
Cox, b(> S \V 2d .5.39, 334 Mo 640 
Iievy not invalidated by Improper 

distribution 

Fat t that special road tax was 
not ptopt'rlv distributed among dis¬ 
tricts of county as conternplait'd did 
not invalidate assessment and lt»vv 
—Southern Rv Co v Rowland, 276 
S W 618, 152 Tcnn 243 

61. Ark—Riirrow v Floyd, 99 S 
\V2d 571, 103 Ark 220—Adkins v 
Hatniigton, 201 SW 626, 164 Aik 
280 

Ill--Road District No 6 V Tygctt, 
220 III \pp 05 

Mo- Stale eX rel and to Use of 
Kers< V v i’cmiscot Land Coop¬ 
erage Co. 205 S \V 78, 317 Mo 41 
29 V T p 725 note 34, p 740 note 15 

62. Ark - Adkins \ Hairinglon, 261 
S W 020. 164 Ark 280 

29 CJ p 740 note 10 

63. \ik—Citv of Conway v Sum¬ 
mers, 4 SW2d 19. 3 76 Ark 796 

Fla—I*infllas County v City of St 
Peter sburg, 150 So 523, 11b Fla 
582 

29 CJ p 740 note 17 
Operation of statutes in general 

(I) Such statutes aie mand.atory 
—Cit\ of Astoi la V Cornelius, 240 P 
2.13, 119 f)i 201 

(J) Th< V do not cioate a separate 
purpose foi levying load taxes, but 
only provide for a division of taxes 
levied—T\oplc ex rel Hempen v 
Balnmole & O R Co , 12 N R 2d 69, 
379 Ill 643 

(1) The benefits conferred on 
municipalities under such statutes 
are not to be nullified by admini&tia- 
live devices oi by^ anv argument le- 
specting inconvenience—Town of 
Purvis V Lamar County, 137 So 323, 
IGl Miss 454 

(4) The tact that a citv has been 
incorporated into a special road and 
bridge district does not deprive it 

363 


of the benefits of the statute—Es¬ 
cambia County v dilute ex rel City 
of Pensacola, 166 So 3 34, 116 Fla. 
385 

(5) Under some statutes only citloa 
maintaining their own streets are 
entitled to the benefits of the statute 
—State, to Use of City of Aberdeen, 
v Board of Sup’rs of Monroe Coun¬ 
ty, 196 So 649, 188 Miss 636, over¬ 
ruling suggestion of error 196 So 
253, 188 Miss 636 
Conditions precedent 

(1) A municipality to be entitled 
to its proportionate part of ad va¬ 
lorem road taxes collected on prop- 
ortv’’ within municipality should file 
with county lioaid of supervisors an 
otciinanco or some other appropriate 
letord showing that the municipal¬ 
ity works its streets at its own ex¬ 
pense, since such showing is jurls- 
dirtion.il to boaid’s power to make 
the allowance—State, to IHe of City 
ot Abcnlt ( n, v Boird of Sup'rs of 
Monroe f'ountv, 106 So 049, 188 Miss 
030 overruling suggestion of error 
106 So 25 1, 188 MIbS 636 

(2) Munic Ipalitv, prior to adoption 
of t'ode 10)11, b< fore entitled to claim 
one half ol load taxes from county, 
was required to pass valid resolution 
declaring such intention and formal- 
Jv to notify county board of super¬ 
visors thereof —Board of Sup’rs of 
Neshoba County v City of Philadel¬ 
phia, 160 So 730. 172 Miss 326—Citv 
of Okolona v Chickasaw Countv, 157 
So 600, 171 Miss 424—Town of Ack¬ 
erman V Choctaw County, 128 So 
757, 157 Miss 50 4—Board of Sup’rs 
of Laudeidale County v City of 
Meridian, 114 So 803, 34 9 Miss 139 

(3) Such a resolution and notice 
had no retroactive eftect—Citv of 
Okolona v Chickasaw County, supra 

(4) Since the adoption of the Code 

of 1030, such resolution and notice 
IS no longer necessaiy—State, to 
Use of City of Aberdeen, v Board of 
Sup'rs of Monroe County, 196 So 
019, 188 Miss 636, overruling sug- 
gestifin of erioi 196 So 253, 188 

Mibs 636—Boaid of Sup'rs of Nesh¬ 
oba County v Citv of Philadelphia, 
160 So 730, 172 Miss 326—Citv of 
Okolona v Chickasaw County, 167 So 
090, 171 Miss 424—Gully v Board 
of Sup'rs of Copiah County, 147 So 
300, 167 Mibb 562 

Funds subject to appoxtionmont 
(1) In general 

Ark—City of Conway v Summer.^, 4 
S W 2d 19, 176 Ark 796 
Miss —City of Okolona v Chickasaw 
County, 157 So 690, 171 Miss 424 
—Town of Ackerman v Choctaw 
County, 128 So 757, 167 Miss 594 
—Board of Sup'rs of Lauderdale 
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and statutes of this character have generally been 
held valid Under some statutes all, instead of a 
portion of (he tax collected by county or township 
authonlu's on property withm a city or village is 
required to he turned over to the municipal author¬ 
ities for street purposes.65 A statute providing that 
in citus having more than a stated population all 
of the tax required to be levied therein shall be paid 
over to the city authorities, whereas in other cities 
only a part of the tax is required to bo so paid over, 
has been hold invalid 6® A municipality entitled to 
highway funds collected by county officers may sue 
at law to recover such funds,®*^ or bring an equita¬ 
ble suit for an accounting,®^ or it may ajiply for 
a writ of mandamus to compel the county authori¬ 
ties to issue a warrant for the amount due A 

Countv V City of Meridian, 114 So 

803. 140 Misv 130 

Or—Cily of TVndlelon v Umatilla 

Counts, lin P 070. 117 Or 110 
'W««5h—Stale v M«Ka>, 2B4 I* 817, 

143 Wa'^h on I 

29 C ,I p 740 note 37 fb] ^ 

(2) Win If* the statute requiies a| 
county to pay a <ltv one hall of the 
•non'N collooled as road taxes on 
PToiarty within the city, the te/ni 
“ofit-half of the tnoney collected" 

Teffis to thc' net amount after de¬ 
ducting .statutory commissions for 
asses'-nunl and c ollcs tion-'-Jt fferson 
Counlv V Cuv of IJii mingharn, 120 
So 4 8, 221 Ala 476 

(3) Shoit notes, made for load pur¬ 
poses in anticipation of current tax¬ 
es, are not "honda” so as to relieve 
countv from duty to pav town por¬ 
tion of taxes colh c ted to jiav notes 
—Town of I’urvis v J.<ajnar County, 

137 So 323, 161 Miss 454 

(4) Taxes levied to re pav money 
horioyvi^d for purc^iiase of load ma- 
<hin<*Ty, gas, and oil tor oi)eration 
thereof for eniployinent of labor and 
rnaleTial.s, and for straightt iiinK and 
grading existing loads are h vied for 
‘road pui p(»scs'’ y\Uhin statute re¬ 
quiring county’s division yyith munic 
ipality of t«i\es colh’c ted for load 
purposes yvithm muni< ipality—City 
of Winona v Montgomery County, 

3 5.B So 3 09, 170 Miss 824 
Method of apportionment 
Or —Oregon City v Clackamas Coun¬ 
ty, 247 J' 772 118 Or 646 

Repeal of statutes 

(1) Tn giiieial—Ueoi.cird v Sink, 

150 S 15 813. 3 08 N C 314 

(2) Caw requiring taxes for cer¬ 
tain irnprovecJ roads to he us« d solely 
tht liter repeals, as affects siirh tax¬ 
es, previous law granting municlpal- 
jtv half of taxes collected witliin its 
limits — Board of Sup'rs of Lauder¬ 
dale Countv V City of Meridian, 314 
So 803, 149 Misc, nO 

(3) Law authorizing county to con- 


wnt of review, however, is not an appiopriate rem¬ 
edy,'^® and, where the statute leaves it to thc dis¬ 
cretion of the county commissioners to apportion 
among the towns in a county a tax levied by them, 
no action lies against the commissioners to compel 
them to make thc apportionment Where county 
officers have levied a tax on thc inhabitants of a 
city for city streets, in excess of the amount au- 
tbori-ied by law, the city cannot iccovcr from the 
county that portion of thc tax illeg^ally levied 
Koad taxes paid by township authorities to a city 
under an invalid statute'^^ or mistake of law'^^ may 
be recovered back by the township. and it is no de¬ 
fense to such action that thc funds were derived 
from an invdlid levy Merc defects in the dis¬ 
bursement piocccdmgs will not entitle a county to 

confllitute a causo of action—Oully 

V Board of Sup’rs of Coj>iah County, 
supra 

(2) Petition held insufflc umt — 
Board of Sup'rs of Neshoba County 

V City of I’hiladolphi.'i, 160 So 730, 
172 Miss 326 

Defenses 

(1) It IS no d(‘fonse to such an ac¬ 
tion that the taxfs were jllcgally col¬ 
lected bv the county—Tovn of Ihir- 
vis v Lamar County, H7 So 333, 
IGl Miss 454 

(2) Neilhcr is it a dr'fcnse that 
the taxes weie levied and colh'ctcd 
to repay money lioriowtd bv thc 
county without aulhotilv—Town of 
I’uivis v Lamar Countv, sujira 
Directed verdict held proper 
Mo—Holla Special Hoad List of 

riielps County v Phflps County, 
116 SW2d 61, 342 Mo 459 

68. Md—Carrol) C^)untY v West- 
iriinstci, 91 A 412, 123 Md 198 

29 CJ p 741 nolo 24 

69. Neb—Crawford v Dariow, 127 
N W 891, 87 Nib 494 

70. Reason, for rule 
(^>unty court in apportioning road 

taxes due cil^ und( r Ui L 4600, 
cxcicises no judicial funttion revit w- 
able l)y wni of ri'vuw under § 605 
—Oregon Cl tv v Cl.'ickanuis County, 
247 I’ 772 118 Or 546 

71. Colo—Fairpla> v Hark. County, 
67 P 15J, 29 Colo 57 

72 Or—Tillamook City v Tilla¬ 
mook County, 107 P 482, GO Or 
112 

73. Ill—Bloomington Tp Highway 
Cornis V Bloomington, 97 N K 280, 
263 111 164, AnnCa&1913A 471 

29 CJ p 741 note 28 
74 Mo —Lamar Tp v Lamar, 169 
SW 12,261 Mo 171, i\nn Cas ]916I> 
I 740 

75. Ill —Bloomington Tp Highway 
('’omrs \ Bloomington, 97 N E 280, 
253 Ill 164, Ann Cas,1913A 471. 

29 C J p 741 note 30. 


struct sea wall did not impliedly 
n p<*al law requiring rountv to pay 
om* half of ad Vtilorem lodd taxes to 
muiiH ipalitv—Board of Sup’rs of 
llancotk (''ountv v Citv of Bay St 
Louis, 128 So 3.31. 1.57 Mi.^s 4 59 

64. Ill--r*eopb‘ v Cairo iC T It Co. 

149 N E 824 119 111 118 
Statutes held invalid 

(1) It has b<‘en ht Id that such 
division of the fund is invalid under 
cl < onstil ulional provision forbidding 
taxfss le\i(d bv cl tovvnslijp foi roads 
and budges to lie diviited to any 
olhei puiposi —Ticimar Tp v Lamar, 
J69 S IV 12, 261 Mo 171 AnnCHs 
1916f» 710 -<;r(tn Cit> V Martin, 341 
SW 870 237 Mo 4 74 

(2) A statute authorizing a town¬ 
ship to pay ovir to n city therein 
(axes levied and collected within Iho 
corpoiate lirnit*^ of the c itv violales 
a const l(iition,il piovision jirohihiL- 
ing (he legislature Iroin making a 
grant of publii mom v to a rnunit 1- 
pal corporation —l^nmar Tp v La¬ 
mar supra—State v .St Ltuns Coun¬ 
ty Ct 4 4 S \V 734. 142 Mo 576 

65 Kan —Ellis v Jacobs. 140 V 
856. 92 Kan 152 
29 CJ p 741) note 21 

66. HI—Hlootnmglon Tp Highway 

Comrs V Bloonnnglon 97 N E 
2M) 253 111 101 AnnCaS]913A 

471 -l’(‘ople V Fox, 93 N E 302 
217 HI 402 

67. Or—Ongon City v Clackamas 
Count\, 247 V 772, 118 Or 546 

29 CJ p 741 note 23 
Suit by state tax collector 

Under some statutes the suit may 
be l»r ought, under certain circum- 
st.antes, l>v the state tax tolJittor in 
behalf of the citv —Citv of Biloxi v 
Cully, 193 So 786, 187 Miss 664— 
(Jully V Board of Sup’rs of t^opiah 
County, 147 So 300, 167 Miss 562 
Petition 

(1) The petition, to be sufficient, 
must state all the facts necessary to 
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recover from a city road taxes paid it by the coun¬ 
ty,*^® and in an action by a city against a county 
to recover its share of the taxes collected it has 
been held that a set-off cannot be interposed by 
the county for overpayments made in previous 
years 

lax anticipation warrants. Where tax anticipa¬ 
tion warrants are issued by a road district, it is the 
duty of the district to see that taxes, when collect¬ 
ed, are set apart for payment of the warrants 

§ 293. Local Assessments 

Funds for the construction, improvement, or repair 
of roads may be raised by special assessments on the 
property benefited. 

Funds for the construction, improvement, or re¬ 
pair of roads may be raised by ‘^special assess¬ 
ments,”7 which term, as commonly used in connec¬ 


tion with highway taxation, refers to assessments 
specially made to raise funds for the construction 
or improvement of certain highways within a par¬ 
ticular district, and assessed against the property 
specially benefited as an equivalent for the benefit 
incurred,®® and which differ in their essential char¬ 
acteristics from ordinary or general taxation for 
road purposes,®^ considered supra §§ 283-292. 

§ 294. - Power to Levy in General 

The legislature may provide that the cost of con¬ 
struction, improvement, or maintenance of a highway 
shall be defrayed in whole or In part by assessments on 
the property specially benefited. 

Although the public also receives a benefit, the 
legislature may jirovidc that the cost of construc¬ 
tion, improvement, or maintenance of a highway 
shall be dcfrci>cd®- in whole®® or shall be defrayed 


76. Invalid resolution 

While countv made payments of 
sh,ire of load taxes to municipality 
and subsequently it was discovered 
that resolution of municipalitv claim¬ 
ing such taxes was improperlv 
passed, (ountv was, nevertheless, not 
entitled to recover back moneys paid 
o\i'r to cilv under invalid resolution 
—(bty of Okolona v (’'hnkasaw Coun¬ 
tv, IS? So (,90. 171 Muss 4 24 
77 Ma- — Jefferson C’ountv v Cit\ 
of Birmingham, 120 So 48, 221 Ala 
476 

7a Nature and effect of warrants 

Tax warrant is not a piomise to 
pay, but merely' order tc, pay' amount 
spec ifie*d from taxes levied whi'ii th<‘y' 
are rolletll«d, lieiiiK in ettfct an as- 
sip:nr»i(Uit af a feu tain sum fiom a 
specified fund to be paid when col- 
lectid, and onlv obliRntion of road 
dislrut 1 ‘^'^umK such wairant is to 
see that taXi s are st t ai)ait tor pa>- 
ni( nt of wairants and i)TopeTlv ap- 
]d]cd—O B Avi ry' Co for Bse ot 
Allis-Chalmci s Mf^' Co v Higliway 
Cijmniissiuni 1 of Boad Distiict No 
S-J, Williamson Countv, 281 III App 
272 amriiKd 2 N E 2d 77, 363 Ill 271) 

79. ns—Biowninn v lloopei, Ti x , 
4b SCI 141, 2b') ns Mb 70 B lOd 
330, ifvtrsinM C , J n 2d IbO 

Diainage assessments see Diains §§ 
r,r> 87 

Sp( < lal assi ssments for city streets 
see the C I S title Municipal Cor- 
poi.itions (}§ 1290-1580, also 44 C J 
p 481 it seq 

80. La—Guaranty Bank & Trust Co 

V Ward Lumber Co, 109 So 496, 
161 La 803 

Such aBsesemeuts ore “taxes” 

S —Road Improvement Dist No 7 
of Poinsett County', Ark v Guard¬ 
ian Say'insTB & Trust Co , CCA 
\Tk, 298 F 272, certioiari Riant- 
ed Guardian Savings & Trust Co 

V Road Improvement Dist No 7, 


of Poinsett County, Aik, 44 SCI 
617, 265 US 578, 68 L Ed 1188, 
revel sed on oth< r grounds Guard¬ 
ian Savingrs & Trust (’’o v lioad 
Iinproyemcnt Dist No 7 of Poin¬ 
sett (’ounty, Ark. 45 S Ct 201, 2b7 
ns 1, bO L Ed 487, modified on 
other j^rounds 45 S Ct 351, 2b7 U S 
.iSO. 69 LKd 798 
ABsessinent held special 

(1) Under Complete Tex St 1020 oi 
\’'ern(»n’s Sayles Ti x Ci v St Annol 
1011 «irt 631, buidms lmr)osi d on 
lands on load distrnt were held sp(- 
cial assessm<*nls, rather than general 
tax(‘s, which (ommis'-mners’ court 
(Oil Id ley'v uncR r art 224 2 and Te\ 
(^onst art 8 9—Bruyvning y Hoop¬ 
er Tix, 46 SCI 141, 269 US 30b, 70 
L Ed 130, reyersing, D 3 F 2d IbO 

(2) Tax levied under Coastal TTigh- 
wav Aft for pavment of bonds of 
highy\ay district issued to advance 
money' to highway fommission is 

special assessment,’' and not gemial 
lax.ilion—Evans v Beattie, 135 SE 
5J8 137 S C 406 

81 irs-t—Commissioners of Ro.id 
Improve nient Dist No 2 of Lafay¬ 
ette County, Ark, v St Louis 
Southwcstein Rv Co Ark, 42 S 
Ct 250, 257 US 517, 6b L Ed lb4, 
•ithrining, CCA, St Louis South- 
yvistirn Ry Co \ Commissioners 
of Ro.ad Improvement Dist No 2 
of Lafayette County, Ark , 265 F 
524 

SC —Evans v BtatliL, 135 SE 538, 
137 SC 49b 
29 C J p 742 note 13 

82. U S —Kansas Citv Southern Rv 
Co V Road Improvement Dist No 
3 of Sevier County, Ark, 45 S Ct 
13«), 266 US 379. 69 L Ed 335 

affirming 246 SW 113, 156 Ark 
116—Oiegon Short Line U Co v 
Clark County Highway Dist, D C 
Idaho, 22 F 2d 681—Miller County 
Highway & Budge Dist v Stand- 
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ard l*ipe Line Co, C C A Ark , 10 
F 2d 3, certiorari granted Standard 
Pipe Line Co v Miller County 
Highway Biidge Dist, 48 S Ct 
122 275 US 520, 72 I> Ed 404, 

reversed on other grounds 48 S Ct 
441 277 US 160, 72 L Ed 831, 58 

A R 12b—Biow'ning \ Hooper, 
D C Tex , 3 F 2d IbO rev'ersed on 
otht r grounds 4(» S Ct 141, 269 U S 
30b 70 L Ed MO 

Fla—Whitney v H lilsiior ough Coun¬ 
ty', 127 So 4 8b 00 Fla 628 
Ohio—Rogirs y John'-on, 153 NE 
Jb7 21 Ohio App 202 
Pa—Spiing Garden Tp v Logan, 52 
York LfgRii 21 

Te\ - Eoxworth-G il])iaith Lumbtr 
Co y Realty Trust Co, Civ App , 
110 S \V 2d 1164 error dismissed 
“The lumtion of ni,iking or pro¬ 
viding toi the ni,iking of such assi 
mi nts is ligislative in ehara'tei ’— 
Mudd v Wehnieyer, 19 S AV 2d 8ai, 
804 323 Mo 704 

Power not limited by constitutional 
amendment relating to plan of assess¬ 
ment in two count 11 s—Evans v 
Beattie, 135 SE 538, 137 SC 496 

83 US—Missouri Pac R Co v 
AVestein (^lawfcrd Road Improvo- 
niint Dist, 45 S Ct 31 266 US 

187, 60 Ed 237, affirming AVe.st- 
ern Crawford Road Improvement 
Dist v Missouri Pac R Co, 218 
SW^ 56 1. 157 Ark 304 
Ark—Gictn v AA’^illiams, 278 S AV 6. 

IbO Ark 1108 
20 CJ p 741 note 33 
Purpose of statutes 

“Legislative tnactments authoriz¬ 
ing spet lal assessments against aliut 
ting property' for the entire cost of 
road or stieel improvements are o]>- 
vloubly designed to secure the Im¬ 
provement ot public highways that 
aie essential to the de\ olopnii nt and 
])enefl( lal uses of abutting and con¬ 
tiguous property, the improvement 
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in part®^ by local assessments on property special¬ 
ly benefited by such construction or improvement 
Such local assessments arc not prohibited by the 
constitutional requirements that taxes be uniform, 
or that property be taxed according to its value, 
since, as appears supra § 293, they are not '‘taxes” 
in the ordinary sense of the term Neither are they 
within a constitutional provision limitinj^ the 
amount of indebtedness which public corporations 
may incur,but the assessment provided for must 
not be arbitrary or unrcrisonablc,^^ or such as con¬ 
stitutes confiscation under color of assessment 
The power of assessment can be exercised by sub¬ 


ordinate bodies only when authority so to exercise 
It IS clearly conferred by the legislature 

§ 295. -Construction and Repeal of Stat¬ 

utes 

The existence and extent of the power to levy special 
assessments depend on a proper construction of the stat¬ 
ute purporting to confer it Repealing statutes will be 
construed in accordance with general rules 

The existence and extent of the power to levy 
special assessnu'iits depend on a pro])er construction 
of the statute purporting to confer it,'’i and such 


of the hiRhwnes lieinp onlv 
arilv or inrid»ntnUv for the lif'iirfi- 
cial ua<‘ of the piiblu "—T*arrish v 
HIlIshorouKh rountv, 123 So 8‘10, 
831, Fla 430. 436 
If the improvement Is primarily for 
benefit of abutting pi*operty, the en¬ 
tire cost mav be asst ««i( d a^dinst 
such pTopeTty- Smith Ihns v AVil- 
linnis, 126 So 307 100 J^a 042 fol¬ 

lowed in Smith Ihos Const Co \ 
ir.ut, 126 So 37 i. 101 Fla 6S3, n1- 

flined 136 So 300 101 P"ln 661 and 

followed in TlJlIsboioiiph Countv v 
Jeffords, 126 So 373 1 01 Fla 654 
Pairish V 1 lillst)()roiij;h Coiinlv, 123 
So 830, 08 Fla, liO. 4 36 

US —Missouri Pat K Co v 
Western Crawford Uoad Improve¬ 
ment Dist, 46 SCI 31, 206 US 

187, 69 L,Fd 2 37. afTirmin«r AVest- 
<‘rn Crawl<»rd Kttad Trnprovtment 
Dist V Mlssoiiii Pu R Co, 248 S 
W 6G3. 167 Ark 304 
Ohit)—Theobald v Uoaid of Corn’rs 
of FavcMte Countv^ 1(»J NF 208 
119 Ohio SI 64 trroi dismissed 
Thtohald v'^ ISoaitl of Corn rs of 
Favelte Countv Ohw), 40 S Ct 03, 
278 V S 572. 73 1. Ed 613 
S —Evans v Beattie, 135 SE 538, 
137 S C 496 
20 f'J p 741 note 34 
Improvement not primarily for bene¬ 
fit of abnttlnfiT property 

(1) If thi impi ov enicnt Is not pri- 
marilv for the benefit of abuttinj;^ 
pioptrtv, but is primarilv for tlie 
>)en( fit of th( public, the tntiTt cost 
may not be assessed against the 
abultinK proptrtv, and, if the im- 
pitivtinenL is foi the bent fit of the 
public and the abuttinR pioptrU the 
t t>st should bf nppertioned between 
tht‘ publlt and the abultinp owners 
— Smith Bros v Williams '>20 St) 
367, 100 r'la 642 follow'ed In Smith 
Bros Const Co v Hart 126 So 373. 
101 Fla (.53, amrrntd 116 So 300 101 
Fla Bit and followed in Ilillslror- 
oufih Counlv V Jt‘flt»nls, 126 So 373, 
10 ] Fla 654— T^irrish v lIillshorouKh 
Countv, 12 1 So 830, 98 Fla 430 436 

(2) In so appoitionin^r the ct.sts 
between county and .idjucont owner, 


tbc main convideralion that should 
atdiiatc the couit is Iht t xtt'nt tt) 
whit h the hiKhwav strves thi‘ public 
or private persons whilt int rt‘ast‘ in 
value of abutting property is secontl- 
- AVt ])b v TTilIsborouKh Countv 
175 So 874, 128 Fla 471 
Charglngr percentage of costs to 
county fond 

Und.'i a statutr providing that in 
tilt' trcatlon of a road district tin 
(oiint> commissioners «^hall fix tin 
proportion tif the total cost of tlie 
t oiitt'mplated improvements that 
shall bt* paid out of the ttninlv ixiv 
inp" fund tln‘ Tcrnamin*? pt.rtittn to bt' 
paid bv funds laiscd bv spet lal as¬ 
st ssrnents on tht propertv within tin 
tlislrnt, the countv commissioners 
arc not rtquiied to (lx a percentapt 
of estimntt'd cost as the amount to 
1)0 paid out of the paviriK fund, sim t 
at the tirnt* of creating the dist net 
the cti^l had not bc'on tstirrMted and 
tht'ic might not he enough in the 
paving tund to pav a fixed pt'itent¬ 
age of lilt cost when it is fiiiallv 
th It 1 mined Tht board can onlv i ar- 
rj out the provisions of Iht statutt' 
iiitelligt n1 Iv b> fixing a spec iln sum 
th it the paving tund sht)ul(l ton- 
ti ibnle to tlu whtrlt irripnivernent, or 
a sia-t iljc amount per rnile -State: v 
Taincastt r Countv, 10i N W 807, 110 
Nth 6 56 

Abandoned pxoject 

A slatutt pTt)v iding that ])rtlimi- 
narv expenses ot ro id irnpi ovt int*nt 
distrnt in ease ol abandonment of 
pioject should be raised bv It v v on 
assessed value, is v,ilitl—^Mi’-'-ouii 
Pat R Co V Stars 205 S AV 053, 
100 Aik 104 

85. \rk—Road Irnprt»v t me nl Ulsts 
JSios 1, 2, and I ot Dallas County 
V ( rarv. 2 17 S AV 44 1, 161 Ark 
484 

Fla—Whitnev’^ v Hillsbortiugb Coun¬ 
ty. 127 So 480 00 Fla (.28 
SC^—Evans v Btattie, 125 SE 538, 
137 SC 400 
29 C J p 742 note 41 

86 . Miss —l,,o(ke v L N Dantzlt r 
liUmber Co, 81 So 176, 119 Mims 
783 


37 Mo—lOrnl.rt'e v Kansis Citv- 
Libtulv Boulevard Itoad Dist , 106 
SW 282 257 Mo 503 afflrmt d 56 

SCI 31 7, 240 US 242 60 L Ed 624 
St"—Evans v Beattie 136 SE 638 
1 57 SC 406 

83 US Road Iinpr ov c nic nt Dist 
Nt) 1 of Franklin Countv Ark v 
Mis'-ouri Pat R Co Ark 47 S 
Ct 503 274 US ISS 71 U Ed 002, 

modifvmg ('•('■A, 2 F 2el 340 
20 CJ p 74 2 note 46 
Modf‘ of asst'^smont and apportion- 
m«‘nt of bent fits see infra § 208 

89. Ohio—Rogers v Tt.bnson, 16 5 N 
E 107, 21 (Jhio A 1 ) 1 ) 20 3 

90 Fla—Hillsborough ("ountv v 
Templf 'Pt'irace Assets Co, 140 So 
4 7 1, 111 Fla 508 
20 ('• J p 712 note 48 

91. Ark—Nttc'iii v Dit kinsori A 
Watkins 2 30 S AV 722 153 Ark 5 
SC—Evans v Beattu 136 SE 638 
I 57 S C 106 
20 C T p 712 note 40 
Particular statutes or provisions con^ 
stiued 

\rk —Mfisst v V' Aikans is & Missouri 
llighwav Dist in Pulaski Countv, 
250 SAV 387 163 Ark 03 
N( 1)—J.iown lit al Esl itt l^o v Ein- 
castii Countv, 194 NW 807 110 

Nt'l) 605 

!V J—Pat»rstin, N A N" Y R (^) v 
Town ol litlitvillf 107 A 002 120 
N J J.avv 1 

Wash Ilaidin \ Klitkitat (\)Uiit\ 
20 5 ]’ 58 5 1 1 5 Wash 380 over 

ruling 107 P 644, 115 VA'ash 384 
Provision for reassessment 

Whtrt a statute' author i/ing l•‘su- 
ance of bonds t.f a district for road 
nnprovtnnnt fixt s a maximum 
cimt)unt whith may be asscss<d on 
tht district a further provision giv¬ 
ing a receiver appomttd to colh'ct 
.isstssmtnts povvi ‘1 to ni.ikt rt asst ss- 
meiits is not to be construed as au¬ 
thorizing assessments bevt.nd the 
limit fixed but onlv within that limit 
—(luardian Savings & Trust Co v 
Road JmriTOvement Dist No 2 of 
Benton County, C C A Ark, 290 F 

152. 
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statutes must be strictly construed, ^2 pow¬ 

er once given includes all the incidents of the prin¬ 
cipal ])ower ^3 Statutes relating to special road as¬ 
sessments should be so construed as to effectuate 
the purpose of the legislature in enacting them,®^ 
as determined from the plain and obvious meaning 
of the statute itself and, where a general law 
and a special act are inconsistent, they must, if pos¬ 
sible, stand together, the former as the general law 
of the land, and the latter as the law of the partic¬ 
ular case 

Unless a contrary intention is manifest, the re¬ 
peal of an assessment statute docs not prevent pro¬ 
ceedings theietofore commenced from being con¬ 
tinued ])ursuant to the repealed statute and the 
courts will not imply a more extensive repeal than 
IS contained in the reiiealing statute The ques¬ 
tion of ubetber or not a statute has the effect of 
re])(.din^ aiiotlicr statute or a jirovision therein is 


to be determined by the general rules of construc¬ 
tion of statutes with reference to other statutes,93 
which are considered in the C J S title Statutes §§ 
365-370, also 59 C J p 1041 note 10-p 1065 note 63 
Provisions of the statute for the protection of the 
taxpayers are mandatory, whereas provisions for 
the guidance of the officers are gencrall> held to be 
merely directory ^ 

§ 296. - Amount and Purposes of Assess¬ 

ment 

The assessment should be only for the amount needed 
to pay the cost of the improvement, including necessary 
Incidental expenses, it may not exceed the amount au¬ 
thorized by statute, or the amount of the benefits As¬ 
sessments may be made only for purposes authorized by 
statute 

The assessment should be only for the amount 
ncedtd,2 and must not exceed the .imount author¬ 
ized by statute,3 altlujiigh an assessment in excess of 


92 Minn - Spi i t v v Flyfiaie, 81 N 
VV 177, cSd I'linn 325, M Am S R 
2(.l. 40 L R A 757 

NV—Nilia'-inc T‘aik Ass’n v Lloyd, 
GO N 10 711, 1G7 N T 4,11 

93 CSinn- (’’ont v Il.'iitford, 28 
l^onn 

N C*—Hilt'iKh V Po , 14 S 10 521, 

110 N (" 12, 17 T. U A 150 

94 Aik—Mitchell a Tmimiison, 
211 SW 100, IGO Aik 248 

95. Aik—Southern Suit tv Co v 
I rdanelh' Itoad Irnprovt nient 
J)ist JSo 1. 270 SW 1014, IGl) 

Aik 755, 42 ALR 200 
K.in State v Roaid of Coin'is of 
Sh.iwmt County, 252 1* 4(>6, 122 

K,in 514 

Statute held not retroactive 

\ik- (^rowc V Securit\ IMortK Co 
5 S W 2d 31G. 170 Ark 1130 
93. IT S —Thornton v Road Imp 
Disl No 1 of CMark C’ountv CC A 
Ark 201 ]*' 518 jititxmI dismissed 

Road Imp Dist No 1 ol C^laik 
(\)iin1>, V Thornton, 4G S (’’1 12, 

21.0 US 502, 70 L Fd 4 20 
97. N J - \ruh'rsoii v Corttd^ou, 68 
A 118 75 N J Law 532, re\e7fainj; 

(> 5 A 100.5, 73 N I Law 427 
20 J p 742 note 52 
93. ('ll—Houston v McKi nn i, 22 
('al 550 

<) 111 !—C'nif innati v SeasonKood, 21 
N F 630 4 6 (Ihio St 200 

99 \ik—Arkansas-Tjouielana Ilif^h- 
IV Improvement Dist v I’ariifth, 
275 SW 81)8, 109 Ark 54 0 
Ststates or provisions held repealed 
(1) Clt nt ral statutory limit as to 
liihilitv vhi(li could be creattd h\ 
imiirovimcnt distiid was hidd re- 
pi.ilcd in so fai ns it w,is in^onslst- 
c nt with sp( J lal act applitalile to 
paitKul.iT road district - Road Im- 
pro\(rneiit List No 4 of Salim* 


('ountv V Ball, 281 SW 5, 170 Ark 
522 

(2) The ripht to apiaal fiom an 
a'?S( ssment for load impiovt mi nts 
w IS lejiealed hv a statute aniendum 
tlu section privinj? the iipht—Adams 
('ountv v Scott, 200 P 1112, 117 

Wish 85 

Statutes held not repealed 

(1) Statute ri biting- to delinnuiuit 
taxis was held not to repeal statute 
T)ro\ iding proeiduii for eollutioii ot 
cb liiKiuent taxes in load impiovi- 
inent distiKts—Bi asb'v v Hot nor, 
202 SW 110, 171 Aik 295 

(2) Alt Tiquiring notice to Ifind- 
owiifi of mad mainten inei assess¬ 
ment was not repeal'd b> act limit¬ 
ing imount assessable against lands 
in iiniirovi merit dis»iict—Tuili\ v 
Owin, 09 S W 2d 882, 188 Ark 1007 

1. US—Lvon V Aliev, DC, 9 SCI 
180 J 50 11 S 177, 32 L Fd 809 

Mass—Toiiij V Millburg, 21 I'lck 
111 

2. Iiid T^oi snitz V Sielinger, 25 N 

10 57 127 Iiid 422 petition ovei- 
rulid 2(> NIC 887, 127 Ind 422 
20 Cl p 7 12 nolt 50 
Amount Axed by popular election 
Whin a road district is cnatid 
iindi 1 a petition of iimriei ly owntis 
find an eli i tioii aiithuri^ing the issu- 
ani o ot bonds to pay loi luirticular 
highway lonstiuiLion W'llhin thi dis- 
tiicL, the duties of the counl\ eom- 
missioneis as icsjiccts thi amount to 
be iaise‘il b\ assessment aie mil el\ 
nunistei 1 il — 1 .1 owning v Hoc)p« r 
Tex 40 set 141 269 US 50G, <0 L 

Fd ,5 50, i«-vcising !>(’’, 3 F 2d IbU 
Improvements for which taxing au- 
thoiity not liable 
Wtieie county and state pa\ed 
roadw.n twentv feet wide thiough 
street of city and paid cost theieof 
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from st.nte and fcdiral funds, and 
whire iity pavid leni lining portions 
of streets, it W'cis unMwtul for city, 
undt r powei granted in Us charter 
to assi ss two thuds of cost of paving 
Its stifets against aimtting juopeitv 
or ovMieis to enibi ue in assessments 

ag. iiMst owni 1 ‘ and piopiitv cost of 
p.Qving roadwfiv ( U\ not having paid 
such cost Ol b( ing babli therefor — 
(bt\ ot Ciniill.i V Coihian. 128 SF 
104 100 (bi 424 

For payment of obligations due next 
year 

Where the interest on bonds of a 
load district w.is p ivahle si mi- 
annually on the first da\s of Manh 
and Sejitembti of faih M'ar thi dis- 
Iriits lew of a t.ix on the 1026 
a‘=scs£-mtnl to pay the Interest of 
bonds falling due Maiih 1 1927 v\ is 

not in violation of tlu statuli limit¬ 
ing the amount to be colb i ted to 
sum-, sullii lent to discharge the obli¬ 
gations mntniing for thi luiicnt 
y»ar, in view of the inarm e of 
assissing In thi sining imd i Dilut¬ 
ing in tlu fall—St I.ouis t*: S W 
Rv Co \ X.ittin D(’La. 27 P 2d 
766, alilrmed 48 SCI 4 58. 277 US 
157, 72 L Fd 8 50 

3. ITS—(ii irdian Savings Trust 
Co \ Hoad Inii)ri»\ I nil nt Dist No 
2 of Uinlon t'ounty, C C A Ark , 
20(1 F 152 

Ohio -Hai’ghton v Southard, 182 N. 

F 052 13 Ohio App 25 

20 C J p 712 note 57 
Annual levy of percentage of cost 
Under u statute, cnatiug load iin- 
pri>\ I nu nt disiiui and .luthoiizing 
the inelu'^’ion of intenst on d« 1 lA i d 
iiistallmi Ills c)f assissnients at Hu 

r. ite of six p( 1 centum per annum, 
and another statute, limiting tin as¬ 
st ssinent to four pt 1 lentuin for an\ 
one year, the annual levy ol five per 
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the amount prescribed is invalid only as to the ex¬ 
cess.^ The estimate may be made so as to yield 
enough to pay not merely the actual cost of the 
improvement, but also the necessary incidental ex¬ 
penses of the proceedings'* and interest on bonds 
sold to raise road funds ^ In the absence of any le¬ 
gal limitation an assessment is not invalid because 
the estimate of benefits exceeds the cost of the im¬ 
provement, including interest on bonds and neces¬ 
sary expenses, although there cannot be a collec¬ 
tion of funds in excess of such cost In view of 
the rule discussed infra § 298, however, that as¬ 
sessments must be proportionate to the benefits, in 
no case may the assessment exceed the benefits^ 
or the estimated benefits,** at least where the excess 
IS so gi eat as to make the assessment arbitrary and 
unreasonable Even for the purpose of paying 
interest on bonds, an assessment may not be made 
to exceed the benefits,although interest on post¬ 
poned assessments may be authorized in addition to 


assessed benefits.^^ A provision that the cost of 
the improvement or a stated percentage thereof 
shall be raised by the assessment does not author¬ 
ize an assessment in excess of the benefits In 
the absence of a contrary provision, an assessment 
IS not invalid because it exceeds the assessed^^ or 
market^^ value of the property before its increase 
in value by the improvement The fact that the 
funds raised by an assessment prove insufficient to 
complete the improvement is not of itself a ground 
for setting aside the assessment The legislature 
may provide that, where an improvement already 
made is found to be available as pari of the con¬ 
templated improvement as a whole, the assessment 
of benefits accruing from the prior improvement 
shall be deducted from the assessment of benefits 
accruing from the whole improvLmcnt,^'^ such a 
statute not operating as an exemption of any part 
of the property m the district from taxation 


centum of the cost of the improve 
ment was valid, since the five per 
centum would not amount to nioie 
than the principal at four per centum 
and the interest for the installment 
ofaRivinytar — Massev v Arkansas 
& Misaourl Hi^thwav^ T)ist in I'ulaski 
County, 2ri9 SW IS?, 16B Ark 61 
Fercentag'e of assessed valnation 
Whi re the assf,ssinent ni.iv not ex¬ 
ceed a slated percontfiKc of the as¬ 
sessed valuation of the proptrty, a 
provision that the cost of the im¬ 
provement sFiall be rai^'Cd bv lh(* as¬ 
sessment do('.s n(»l authoi i/e an assess 
ment which constitutes a Rreatir per- 
cenlafie of th( nss( tsi'd v.ilunlion 
than that permittf d—IlauKhton v 
Southard ISJ NE 652, 4.1 Ohio App 
25 

4. Ark—M^Kro V English, 22S S 
W 41. H7 Ark 4*11) 

20 (M p 71J note 58 
6 Aik—Kjn-,as (hi\ Southern R 
(’o V Jioad Jrnpr Disl No fi, 215 
SW G56, 217 SW 773, 139 Ark 
424 

29 ('* 1 p 71 1 note 61 

6. Aik—I’hillips \ Tvronza and St 
FianMs Road Iniprov enu nt Dist, 
224 SAV 981, 145 Aik 487 

20 CJ j) 74 3 note 62 

7. Aik—Kalis IS Cilv Southern R 
Co V Hoad Tmpr l)isi No 6, 215 
S b.no 139 Ark 421 di.sseiitiiiM 
opinion 217 SW 771, 111) Ark 121 

8. Fla—Smith Llios v W'llliams, 

4 26 So 367, 100 Fla 64 2, followed 
in Smith Hros Const Co v Hart, 
126 So 373, 101 Fla 653, afllrmc'd 
136 So 399 101 Fla 651, and fol¬ 

lowed in llillshoroui^h Countv v 
Jeffords, 126 So 373 101 Fla 654 

Ohio—Hauf^hton \ Southard 182 N 
JO 65)2 13 Ohio \pp 2.5—I>ix v 

Shociticiker, 24 U.uo NI’.NS, 321 


T( X—P^oxworth-fi 11 braith Ijumber 

Co V Reallv Trust Co, Civ App, 
110 S AV 2d 1161, error dismissed 
29 CJ p 745 riote' 1 

9. TT S —Road Improvement Rist 
No 1 of P'rankim Countv, Ark, v 
Missouri rai R Co, Arh 47 S Ct 
563 274 ITS 188, 71 I. Ed 902, 

moditvini; CCA 2 F 2d 340 
Nib—State v Laru aster (^>unlv, 194 
N W 80 7 no Neb 615 
29 (' J p 743 note 6 t 
Where the project !■ abandoned, 
th< statute jxrniitM taxes for piv- 
mi nt of the luelimimrv expenses to 
he levied •ic( or d 11114 to valut of th« 
prop«rtv, provided thr taxalion does 
not e\(« Ml the anticipated hem fits, 
and m kiu h case an assos.srnent 
that (xcMds the amount of tht as 
s(«ssed liern fits is mv.al)d onlv to the 
cxiiiit of tin c xt < ss — M is^our 1 JVo 
R (’’o \ A\alniit Kidr*-Alnu.a Ito.id 

Iniprovemcnl J >isl , 254 SW JOb.'i 

16(1 \rk 297, athiriied 45 SCI 46.5, 
267 US 5.S7. 69 U Pld 800 
Assessment exceeding actual benefits 
'^rht (a< t that the fintnifiatid Ikik- 
fUs arc not realized from the irn- 
provtment Is not of ils< If a ground 
for setting aside the assessments 
made—Hunt v Road Improvement 
I list No 3 2 ol Woodi ull Countv, 270 
SAV 961. J6S Ark 266 
BlTect of legislative determination 
WhiU the iiss( ssni* nt lor pieJimi- 
narv expenses of an abandoned road 
improvement under a special act 
creating a distiict must not exceed 
the anticipated henefils, the legisla¬ 
tive determination as to the amount 
of the benefits or its provision for 
the method of determininft benefSm 
Is conclusive unless shown to )>e 
arbitral y—Wcstirn Crawford Jio.id 
Improvement I>ifet v Missouii l"ac 

368 


K Co, 24S SW sei, lf.7 Ark SO-t 

affirmed Missouri Rac R (‘o v Wist 

Crawford Itoad Imp Dist 45 JS (’’t 

.3J, 266 US 187, 69 U p:d 2 J7 

10 US- Standard Thpr lane Co v 
Miller Couniv Iliphwav and Hndge 
Dist, Aik 48 St'l 44], 277 i S 
160, 72 UP3d 8 11. 58 A L li 126, 
Tevt'ising ('* C \ Mil 1(1 Couniv 
Ilighvvav & JJridc .1 I>nt v'^ St.ind- 
aid I'lpi Eiiu Co 19 2d 4, cer¬ 
tiorari gianled St.nndard I’ipe Tan( 
('o \ Milh'r Countv llighwav 

Riidge Dist 48 S Ut 122 275 US 
520, 72 LEd 401 

11. Ark—Snnimt 1 v Cole 223 S 
AV 721, 111 Ark 191—1‘umphrev \ 
Road Tmpr Disl No 1, 189 S W 59, 
125 Ark 122 

12. Ai k — T’liil lips V Tyronza and 

St Franci'^ Road Inipr Disl , 221 
SW 981 1 45 Ark 487—Sunimms 

\ C(»h, 22 I SW 721 141 Ark 491 

13. Ni h—Rrown Jt» til PNi.iti C^o \ 

Ijamastii Coiintv, J9J NW 897 
110 N. 1) 61.5 

Ohio -IT.iupblon v South.ird, 182 N 
E 652 4 1 Ohio App 25 

34. Cil—Municipal Improvement 
Ckj V Thompson, *'58 T 955, 201 
Cal 629 

15, (DI—San Fiamisco Siilphui Co 
v Contra (\)Sta Couniv. 276 1* 570, 
207 C.il 1 

10 Ark—Hunt v RoacJ Improve¬ 
ment Dist No 12 ol Woodruff 
County, 270 S W 961. 168 Ark 266 

17. Ark — Sel).istian ('oiinty RouJ 
Impr Dist V Hoeott, 217 S W 258, 
141 Ark 301—Benn^^tt v Johnson. 
197 SW 1148, 130 Ark 507 

le. Ark—Sebastian County Road 
Impr Dist V lIocviLL, 2J7 SW 2.8 
141 Ark 301. 
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Purposes Assessments may be made only for 
purposes authorized by the statute Special as¬ 
sessments may not be resorted to in order to meet 
ordinary governmental charges for construction and 
maintenance of roads, 2 ® or to pay for a highway 
not legally located 21 An elimination by the com¬ 
missioners of a road specifically described in the 
statute creating the district as one of the roads to 
be improved is a usurpation of legislative power 
which will render the assessment void 22 

§ 297. - Property Liable 

The legislature, or lofial authorities to whom the pow¬ 


er has been properly delegated, may determine what 
propetty will be benefited; and only property benefited 
may be assessed Personal property Is not generally 
subject to local assessments. 

In addition to, or as an incident of, the power to 
create road districts embracing the property bene¬ 
fited, as considered supra § 146, the legislature has 
power to determine, for purposes of assessment, 
what lands will be benefited by a proposed improve- 
ment,23 and the power to make such a determina¬ 
tion may be exercised by local authorities to whom 
the legislature has properly delegated it 24 Such 


19. Iowa—Swayne v Hoard of 

Sup’rs of T’olk County, 199 NW 

329, 198 Iowa 100 

TTnapproved expenditures 

The commisslonoTs of a road im- 
provemejit distrut of a county could 
not issue \ouchers or tax to pa\ 

for services of attornev for district 
and for supervisoi and keepei of 
district’s T ccords, where statute K'- 
quiiinj? annual appioval of expendi¬ 
tures hy county court and filing of 
annual commissioners' rcpoi t with 
< ourt was not < (implied with—Park¬ 
in Itoad Improvement Dist of Crosb 
County V Enjiflish, 136 S W 2d 190, 
19S \ik 702 

Substituted road 

(1) Where tin* statute authorizin' 

assessments contempKitid the (on- 
stiiKtion or th» sjM < iti( ro«i(ls au¬ 
thorized h\ thi piiIimiiiMiN pr<)<« t*d- 
iiiRs a Mihal IT 1 MiiKeinent h\ tin 
load (omnnssuMifr^ ^\ ith tht state 
hi^chnav < oiiirnismou for th» substi¬ 
tution of ,1 state hifrhv\aA in pla( e of 
the load oiujinallv t ontemplated was 
unaul hoi izt’d In lu t thin was no 
foundation ten tin t,i\ bills is'sin d to 
pav the ( ost of lh(' hi^^]iwfi\ < on- 
stnultd luiTsninl to su( h aiinn^t- 
inenl --J'litte Cilv Hrn Assessment 
Sin(itiJ Itoad J)!*-! of T’latit Count’s 
\ (.^)U< li, S S W M P'fl] ‘J20 Mo ISO 

(2) JIow(\ti, It h.is b( < n held that 
the \a!idil\ of «in ass( ssm« nt o1 
benelits of a road improviimnt rtis- 
Irut IS not aftected b^ the I/k t that 
the routt had been rnattmillv 
( han^JTcd without notn e where thi 
tict eieafinjf the district in expiess 
tel ms authorized the (ounlv (ourt 
to (haiiKo the route—Ihilloch \ Dei- 
mot I-('oil ms Ttond Improvement 
Dist 244 .^W .127, 105 Aik 176 le- 
\ e rsed on othei grounds 44 S (M 457 
205 U S 670, 68 L. Ed 1181 

Road designated state highway 

Assesann'iit of special road district 
was not invalid as gift to stale-wide 
road fund meredy liecause the high¬ 
way commission might designate the 
load to lie eonstructrd as part of the 
state high wav s^sfem, where the 
state was only obliged to build a nar- 

40 C J « —24 


row, cheaper road—Johnson v Un¬ 
derwood 21 SW2d 123. 324 Mo 578 
New construction 

Rebuilding of macadamizrd high¬ 
way was held not “new construc¬ 
tion,” hut repair of road, as regards 
assessment for eost the'reof — S.Mvagc 
V Hoard of Com’rs of Hardin County, 
Ohio, 163 KE 34 29 Ohio App 1 

Change of “type of road” 

Hf building of miieadamizod road 
and construction of new culverts did 
not change "tvpe of roael” se> as to 
authorize ass( ssme»nt for repair — 
Savage V Hoard of Com’rs of Hardin 
Countv% Ohio supra 
After abandonment of project 

(1) Tax hills issue'd after admit¬ 
ted ah.inelonrnent of road rmprove- 
ment f oiiternplatecl, arc invalid — 
Pi'll fe City Ren Asscssmeuit Speeinl 
Hoad Dist of Platte' County v Coueh, 
8 S^V2d 1003, 320 Mo 4 89 

(2) Hut the Itv'v' of an asse'ssme nt 

to pav the prcliminarv e^xpenses is 
Tiioper—Missouri Pac H Co x ’Wal¬ 
nut Ridge-Alicia Road Improvement 
lust, 251 SW 1065, 160 Ark 297 
ifTirmed 45 S Ct 463, 267 US 587 69 
R Ed 800 —Hulloch v De r mott-(^>^- 
1ms Road lmprov€*me*nt Dist , 24 4 S 
A\ 327, 155 Ark 176, re'^er‘"(d on 

e.thii pr»)iinds 41 S Ct 4 57, 265 US 
570, (>S L Ed 1184—Steele v Huehan- 
iii 2 12 S W 12, 149 Aik 91 

20 El —Euarantv Hank & Trust Co 
V Ward Euinher Co, 109 So 496, 
161 I.a S03 

21 . ^Me—Pierce v Franklin Count\ 

6 ’. Me 252 

22. Ark - Phillips v Tv ronz i and 
St Frane is Road Impr Dist , 224 
SW 981, 145 Ark 487 

23. li S —Hrowming v Hooper, 46 S 
Ct 14E 260 ITS 396, 70 T. Ed 330 
reversing, DC 3 F 2d 160 

Ark—(Jreen v Willrams, 278 SW 5, 
169 Ark 1198 
29 CJ p 74 4 note 79 
Constitutionality of statute 

A statute creating road improve*- 
inent districts was not invalid as 
.against contention That it violated 
constitution in that it authorized the 
taxation of homesteads —Hoad Im- 

369 


provement Dists Nos 1, 2 and 3 of 
I>allas County v Crarv, 237 S W 444, 
E51 Ark 484 

ConclusivenesB 

While* such a declaration Is not 
conclusive* on the court, it will be re¬ 
garded as highly persuasive, and to 
he rejected only in rase* it is palpably 
false—Milheim v Mottat Tunnel Im- 
piovement Dist, 211 P 649, 72 Colo 
268 

Information which legislature may 
use 

Stste legislature, in determining 
what lands will be benefited hv local 
publK improvement and proportion 
in which lands will shai c in bene‘tits 
inav avail itself of any inforiTialion 
w'hieh It d*fms approiiriale* and suf- 
ti( lent, including su-'h as niav be* 
afforded by reports and estimates 
mmb m pi lor asse ssm(‘nt proceeding** 
h.-iv mg Biime obj( e t -- Kansas Citv 
Sou the rn Rv Co v Thiad Improv'c- 
ment Dist No 3 of Sevier Coinilv, 
Ark 45 RCt 116, 266 US 379 69 T. 
Eel 335 afTirmIng 216 SW 113 156 

Ark 116 

Reestablishment of district 

\n order of the conn tv eourt e rt*- 
ating a road impiovemenl dislriet 
and de e laring in the oTd(*r that cer¬ 
tain tics{ 1 land was not be m tiled 

and sbould not be assesstcl wliie h 
order was mit apjaalcd tioin did not 
pievt'nl the Icgislatuie from dir*et- 
ing tlie reestablishment of the dis- 
trie t as on» imele i Hit gemml •-tat- 
Lites, uneb 1 VAhich the exempt lands 
were* asscsst'd for bene fils b\ a new 
'ississmcnt—I'.-^Mie \ Road Imp 
Dist No 1 of He)w ird CountV' 232 
S W 94 1, 14 9 Aik 491 

24 Ohio—Spaulding v W le Kham 
118 NE 70, 105 Ohio St 4.54 
Wresh — Hardin v Klukitat Countv, 
203 T’ 383, 115 Wash 389, over¬ 
ruling 197 P 644 115 Wash 381 

29 C J p 744 note 80 
Boundaries held pzroper 

Police jury’s dete*T rnmation of 
boundaries of road district where 
not me hiding entire* parish did not 
invalidate tax proe ee‘ding&—St Eou 
is S M' Rv Co V Nattin, I> C La , 
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determination may not, however, be arbitrary or 
confiscatory 25 

Special assessments can be justified only on the 
ground that the contemplated improvement is local 
in Its nature, and that the property taxed will be 
specially and peculiarly hciufitcd^fi It is not es¬ 
sential, however, that the henefits to a jiarticular 
tract sought to be assessed be direct or immediate,27 
although It IS essential that they have a better basis 
than mere speculation or conjecture Thus any 
lands in the territory tributary to a highway which 
IS to be constructed or improved may be assessed, 
since they may be deemed to be specially benefited 
by the improvement,2^ whether or not such lands 
abut on the highway 

Under a statute suh)ccting abutting owners to as¬ 
sessment, wheie a strip of land abutting on the high¬ 
way IS occuiucd by a railroad having only a right 
of way, the owner of the fee in such sti ip is liable 
to assessment An intcrurban railroad, howevci, 


operating its road along a highway under grant 
from the county is not assessable as an owner of 
property abutting on the highway,22 nor is the own¬ 
er of land on the side of a highway an abutting 
owner, where such land is separated from the high¬ 
way by a canal, the fee of which is in the city 23 
A statute authorizing assessment of lots fionting 
on the highway does not authorize assessment of a 
lot which IS separated from a highw^ay by a railroad 
running along the side of the highway ^4 The fact 
that part of a road, as improved, extends over the 
line of an abutting tract of land does not invalidate 
the assessment of such land 
Pafiuukir tyf^rs of property Personal projicrty 
IS not generally subiect to local assessments,2t> even 
when It IS classified by the legislature as real es¬ 
tate, the power to make such Lbissification existing 
only when the charticter of the property is doubt¬ 
ful 27 Railroad pro])(.it> bcn( filed by a highway 
may be assessed theicfor the same as othei prop¬ 
erty ,2^ but an assessment of a railroad based in 


27 F2d afTlmiirt 4S R Ct 43S, 277 
irs 157. 72 LK(1 830 
Rigrht to chang'G area 

Uriel* 1 a statute to su<h effort tlu 
area or lands to hr asscftsed nuiN 
br t, h.in^f d on duo notioe tlureof «il 
nn\ lirnt ln'foro llic as«u ssnu nt is 
nnd* —1\T i\fu Id v I’rooks, 3 44 N 1C 
725 no Ohio Rt 566 
Distiict created nnder popular elec- 
tlon 

WhoK* a road district is rifatcd 
und( 1 a petition of propcitv ownors 
and an election aiilhori/inK: th* issu- 
aru f of l)onds to pay for paitKulai 
hifehwav construction, the duties of 
tin ( oniinission* rs’ < oui I as to the 
lands to he subjected to the ehaipc 
ar* puiclv niimstci lal, .ind confined 
to earrMiiK out will of petitioners — 
Ilrowiiin/^ V Hooper, T« x , 46 R Ut 
in. 260 UR 396. 70 U Eel .330. re¬ 
versing. DC’’ 3 F 2d 160 
As dependent on ratio of total assoss. 
ment to cost 

To assess property not ahuttinp 
for inif)!o\erne nt of inter* ountv hi^h- 
ua\. It IS unnecessary that amc)Un1 
of total ass* ssiTumt be r.reater than 
ten per cent of cost—Matthews v 
Hu we 19 Ohio App 113. error dis- 
rniss*‘<l 111 NE 610, 109 Oliio Rt 628 
25 U S — Uranson v Hush Ark, 40 
Sn 113, J48 UR 377, 04 H Ed 
215. r* \* rsing: 248 F 377, 100 CCA 
387 

Ark—Swepston v Avery, 177 R\V 
4J4, 118 Ark 294 

Action lield not unreasonable or arbl. 

traiy 

(1) St.stule providing for asso.ss- 
ment of district within rnil** of load 
improvenunt w'as lie Id fsir ,iiid rea¬ 
sonable—Rogers v .Johnson, 153 N 
E 167, 21 Ohio Ajip 292 


(2) Othtr eases—Alar shall v 
lUuKh 201 RW 808, 1 1*. Ark 64— 
29 ('■ .1 p 714 note 81 [a] 

Separate improvements gxouped to¬ 
gether 

(1) Separate and distinct improv*'- 
nients cannot h*‘ grouped t*>K<‘th*‘T 
so as to tax lands .ilT*<t<d hv *nu 
improverncnl for tlu puipos* of pav¬ 
ing the cost of another iniprc)v*‘ni*'nt 
—Ro<id Improvement D'sts N*is i 
2, and 3 of Dallas (Vuintv v Chai\ 
337 R W 411 151 Ark 484 

(2) Thus the legislature mnv n*)l 
form practically all of a couiitv int(» 
a highway district and auth<»nz( spe¬ 
cial as.se ssm<*nts to pay lor anv roads 
that the conimissioiit Ts ma\ deem it 
advisalrle to improve, since such as¬ 
sessments would inanifestlv not he 
confined to slngh* Improvements — 
.RW'fpston V Avery, 177 SW 4 24, 118 
Ark 394 

26. Colo—Milhemi v Moffat Tun¬ 
nel lmf)rovenierit Dist 211 P 049, 
73 Colo 268 

29 (M p 711 note 78 

27. UR -Kans.is Cilv Routhern Itv 
(\> V Jtoad Improvement Dist N*) 

3 of Rev 1 * r (^ountv. Ark, 45 R Ct 
]3(>. 26(> UR 579, 09 H Ed 335, 
afhrming 246 SW 11.3, 156 Aik 
JIG 

Aik—Rt.indard Jhpe Tain* \ In- 
d* x-Rulpliur Drainage Dist 291 S 
W n»31 17.3 Aik 373, error dis¬ 

missed Standard Pipe lane (^o v 
Commissioners of Index Rulphur 
Diainag* Dist, 18 R CL 17, 73 JiJd 
1015, and IS R Cl .333, 270 UR 001 
73 L Ed 72.5, and certiorari granted 
48 set 430, 270 UR 614, 73 J. Ed 
732, certuu.m dismissed 49 R Ct 
17. 278 UR 558, 73 U Ed 504 

28. US—Kansas City Routhern Ry 
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Co V Ro.id Jmprov ( ni*‘nl Dist No 
3 of Rfvi<! County. Ark 4 5 R Ct 
130, 200 UR 379 69 U j^d .33 5, 
affiiming 24b R \y 113, 150 Ark 

no 

20 Minn - Murrriv v Smith 136 N 


A\' 

.5 11 

7 Minn 4 

90, 

4 0 L 

R A ,] 

87 R . 

17 

1 Am 

tl C.ls 1 91‘j 

D 

518— 

Sper 1 

y V 

FI 

\ g nc 

8 3 NW 

177, 80 Minn 

335, 

81 

Am 8 

!Ji 261 ^ 

19 1 

L R A 

757 


29 (■ 

’ J P 

74 2 not* 

39 




30. 

C%il — 

-M c Cr.s V 

v 

M.inning, 

133 

P 

17. 2; 

2 C\il App 

J! 

) 



31. 

Ohio 

- Li( king 

Cemntv 

v Polin, 

12 

1 N E 

45 99 O 

h lo 

Rt 1 

17 


32 

Olrio - 

— 1 >civ ton 

A 

Ti o\ 

I'll* * 

trie 

11 

Co * 

^ Rc ot t 

120 

N E 

879, 

101 


Ohio Rt n 

33. Ohio -Licking C*)iint\ v Polin, 

124 XE 1.5 99 Ohio Rt 117 

34. Pc—I’hiladc Iphia v Eastwick, 
3.5 Pa 7.5 

35. N —Oik Hill Country (''lub v 

Town oJ Pittsford, 190 NE 321 
261 N A’’ 133 reversing 260 N A' R 

995 210 Ajip Jriv 802 atfliming 

252 NVS 101, J40 Misc 863. and 
reiigununt denied 19i NE 630, 
201 N A^ 072 

36. Ark —V\'hah'y v North*'rn Road 
Jnipi *»v *‘ 111 * nt Dist of Ark.insas 
Countv 240 S W' 1. J52 Aik .573, 
24 A L Ji 9 ! J 

Kan Sch.ilt v lioheits, 216 P 447, 
111 Kan 42 1 

29 C J p 74 3 note 70 

37. Ark—Arkansas Natural U.is Co 
V Hope Fulton A Emmet Road 
Impr Dist Coin'rs, 218 R W 664, 
142 Aik 351 

33. U & --Road Tinpreivinient Dist 
No J of Je'rariklln iXninty, Ark, v 
Missouri I’ac R. Co, C C A Ark., 
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part on rolling- stock and other personalty is in¬ 
valid as discriminatory where all other assessments 
are confined to real property A railroad’s right 
of way has been held not to be "real estate” so as 
to be subject to special assessment as such,^® but, on 
the other hand, it has been held subject to special 
assessment within the phrase “real property and the 
improvements thereon A pijie line has, on the 
one hand, been held subject to special assessment,^" 
and on the other hand not to be subject thereto • 
Coal in place owned scpaiately with right of way 
on and under the land for mining is subject to as¬ 
sessment as "realtyUnder some statutes jmbhc 
jiroperty is exempt from local assessment,while 
under otheis it is not Exemiition from taxa¬ 
tion under a general law docs not necessarily cx 


empt from local assessments Under an appropri¬ 
ate statute a municipality may agree in writing with 
the owner of land taken for a road that it will as¬ 
sume any betterments assessed on the remainder of 
his land 

§ 298. - Mode of Assessment; Appor¬ 

tionment of Benefits 

Assessments must be proportionate to the benefits, 
and assessments on different tracts proportionate to each 
other, and any method of assessment or apportionment 
of the benefits which is arbitrary, discriminatory, or con¬ 
fiscatory IS invaiid 

The Icgislatuic may itself determine in what pro¬ 
portions the lands within the district will share in 
the benefits,^or the power may be exercised by 


2 F 2d T40 mridiriMl on othf r 
Kround*^! 47 SCI Sbl, 271 US 1S8 
71 I. Fd ')‘)2 

Ktin Atchison, T S F R\ To \ 
Hoard of Com’is of \nd< i son Coun- 
tv 21'. 1’ 282, 120 K.Mti 240 ifhoar- 
inK tl(nuMl 215 1* 157, 120 Kan 

010—Union l*n( 11 ^^o \ llonid 

of ('’oni’rs of I( fill son (’'onnlv, 217 
P *11.5 114 K.in 1.56 S( h ill v 

Rot)* Its 215 P 447, 1 12 Kan 421 
20 CM 1) 71 ; noli- 72 
Zsicreased traffic as benefit 

Hoik fits to lailioad fiTojx rtv to 
wan,lilt assc.ssnn nt inav consist of 
Hciins liom im Toast'd tialln leason- 
cil)l\ (\ptct(d to nsult fiom nn- 
provuninL—Kansas C'jtv Soulhein 
Kv Co V Road Impiovf'ment Dist 
No ?> of Sevier CoiinU Ark, 1,5 S (-"t 
no, 260 US J7‘), GO liFd 3 J.5 affirni- 
in#,^ 210 S W 113, 1.56 Aik 110 
Creation of competition as negutivlng- 
benefits 

It c innot be said as a nnatter of 
law that, i»('faijse a paved road paral¬ 
lels A lailWciv for a few miles, and 
bf'caiiso ot the possibiiitv that rnolor 
trucks and «nnnibuses niri\ use thf 
paved road as (ompetitors of the 
iailwa\, the latt«r can dc'rixe no sjie- 
f lal be nt fit from the c oust r uetiori of 
the p.av< d ro.id—Union l'a< R ('*o v 
Rocird of ("onrrs of letter son Uoun- 
l\, 217 P 315, 111 Kan 150 

39. US — Ro.ul Improvement Dist 
No 1 of Franklin t'ount\, Ark, v 
Missouri l\a( R Co, Ark, 47 S Ct 
,502 274 US 188, 71 R Kd 992, 

rnodif\inK, CCA, 2 F 2d 210 
Kan S( baft v Roberts, 215 P 447, 
113 Kan 423 

40 Iowa—Chn.iKo, M .m P Rv 

Co V Board of Sup’rs of C Bnen 
(V>unt\, 202 N W 170, 1M‘) Iowa 

457 

Under a former Iowa Btatnte, a 

railroad’s ri^rbl of wav was not sub- 
jc’et to ass(‘ssrnent tor biMfbwav drain¬ 
age dist net improvements—Ur eat 
Northern Ry Co v Board of Sup’rs 


of Pl\mouth (''ount\, 196 NW 284, 
197 Towa 903 

41. Kan—Sch'iff v Roberts, 215 P 
447, in Kan 42.1 

42. US—Miller Countv Uighwav «5w 
Bridge Pjsl V Standard Pipe lane 
Co. C'CAAik, 19 F 2d 3. cutio- 
rari granted Standard Pipe Line 
Co V Miller (\)untv Highway A 
Bridge Dist, 48 S Ct 122, 275 US 
520, 72 R Fd 401 reversed on oth¬ 
er grounds 48 S Ct 4 11, 277 US 
160, 72 RFd 8 31, 58 ARR 126 

Ark —Standard I*ip» Rine Co v In¬ 
dex-Sulphur Drainage Dist, 293 S 
W 10 Jl, 173 Ark 372, (‘iror dis¬ 
missed Standard IMpe Rine Co v 
(''ommissioners of Index Sulphur 
Drainage T>ist , 48 S Ct 17, 72 R 
Kd 1015, and 48 S Ct 323, 276 US 
601. 72 RFd 725 and rertjor.an 
grariled 48 S Ct 420, 276 US 614 
72 RFd 7 12, certiorari dismissed 
4 9 .set 17, 278 US 558, 73 RFd 
501 

43. Ark—^^\rkansas Natural Gas Co 
V ]Ioi»e, Fultorr A:; Emmet Road 
Impi Dist Coinrs , 218 SW 664, 
112 Ark 351 

44. Ohio—Itoss V Short Creek Coal 
Co, 159 NE 583, 117 Ohio St 599 

45. Colo—Mottat Tunnel Improve¬ 
ment Dist \ Housing Author it V 
of Cl tv and County of Denver, 125 
P 2d 138, 109 Colo 357 

29 (M p 71.3 note 74 

Property belong-ing to the United 
States at the time ot road improve¬ 
ment canneii be assessed loi such 
improvement even atter it has liecn 
alienated—Ree v Osceol.i A Rittie 
River Hoad Improvement Dist No 
1, of Mississippi Couiitj, Ark, 45 
S (-t 620, 268 US 643, 69 R Ed 113 1 
lewersing Ree v O.sceola & Rittle 
River Itoad Improvement Dist , 257 
S \V 370, 162 Ark 4 
Mandatory of the federal govern¬ 
ment 

An 11 ligation loiporation was held 
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not a “mandatory of the fedeial gov¬ 
ernment’’ wuhin a st.alutc* exempting 
land liclonging to United States or 
mindaloiv of government thereof 
from .issessments toi improvements 
— T'.illings Bench Walei Ass’n v Yel- 
l(»vyslone Countj, 225 P 996, 70 Mont 
401 

46 U S—Warner v Citv of New Or¬ 
leans, Ra, 87 F 829, 31 ('* C A 238, 
(e‘rti()rari granted City of New Or¬ 
leans \ Warmer, 19 S Ct 881, 172 
1’S 618, 43 RFd 1179, .Tlllrmed 20 
sen 280, 176 US 92, 44 RFd 385 

29 C J p 74‘3 note 75 

47 US—Illinois Cent R Co v De¬ 
catur, 111 1.3 set 293, 147 US 190, 

37 RFd 132 

29 C J p 743 note 76 

Homesteads rn special assessment 
dislruls are not exempt from taxi- 
tJon for pa>merit of salaries, mainte¬ 
nance, and upkeep of such special as- 
ses«-me‘nt districts under c onslitution- 
al piovision e'xempting homesteads 
from all taxation other than .special 
assessments lor iienoflts—Stall' ex 
rel Ginsberg v Dicka, 185 So 616, 
13.5 Fla 4 63 

48 Mass—Janvnn v Peolt' 6 1 NK 
1066, 181 Mass 463 

49 US--K.iiisas City Southtin Ry 
Co V Road Improvement l^ist No 
3 of Sevn r Countv, Ark, 4.5 S Ct 
1 36, 266 US 379, 69 R Ed 335. af¬ 
firming 246 SW 11'., 156 Ark 116 
— Browning v Hooper, D C Tex , 3 
F 2d 160, Tcwersed on other giounds 
46 set 141, 269 US 396. 70 R Ed 
330 

Wash—Haidin v Klickitat County, 
203 P 383, 115 Wash 389 overrul¬ 
ing 197 P 614, 115 Wash .384 
Concliisiveness of determination 

\ legislitive proy-^ision for the 
method of assessment is conclusive 
of the tart that assessments made* 
thercunclc'r are proportionate to the 
Ixmeflls, unless the method is shown 
on il.s lace to bc« aibitiaiy and unrta- 
son.iblc—Western Crawford Road 
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local authorities to whom it has been delegated 
A fundamental requirement of a special assessment 
IS that It be proportionate to the benefits,and any 
special *isscssmcnt which ignores or violates this 
principle is invalid.^2 Further, an assessment of 
benefits 1o paiticular property must be proportion¬ 
ate to assessments of benefits to other property 


hence the same standard or method of estimating 
the benefits must be applied to all property within 
the same category In general, any method of 
assessment or apportionment which is arbitrary, un¬ 
reasonable, discriminatory, or confiscatory is in¬ 
valid However, the mode of assessment and the 
rule of apportioning it are largely matters of dis- 


Imi)rovenunt Hist v Missouri Pae 
R Co, 24S SW 563, 157 Ark 304, 
aftirmed Missouri Par K Co v West 
Trawfoid Koad Imp I>is*l , 45 S Ct 
31, 206 US 1S7, 69 L Ed 237 
Right or duty 

Alihuugh permissil)le, it is not oa- 
sf'ntial (hat a statute creating a road 
Improvement district specify a basis 
for assestiment of propeuty, it beinK 
suftii n lit to piovido for assessment 
a<toidinK to benefits—Davis v Road 
ImpiovenM'nt Dist No 7 of Little 
Rivet Countv, 257 SW 724. 162 Ark 
98 

50 Ark —Pavis v Road Improve¬ 
ment J'lJht No 7 of Little Jltver 
(Viunlv, 257 S W 724, 162 Ark 98 
Pa—Township of Sprinp Carden v 
Lok'IJi, 52 Y(»ik L( p Kk 21 

51. US—Standard Pipe Line Co v 
Millei Countv Highway A Uiid^je 
Dist, Ark, 4« S Ct 441, 277 US 
160, 72 LEd 831. 58 A L U 126, Te- 
versin^^CCA Miller Count> High¬ 
way Rndgi' Dist v Starubird 
pjjje Line Cu , 1 <) F 2d 3, tortioTaii 
granted Standard Pipe Line (''o v 
Millir County HlAtiwav A Bridge 
DiBt 48 set 122, 275 US 520, 72 
liKd 4 01—tlrc'gon Shoit I-.ine R 
(^o V (’’lark County IIiRhwav Pist , 
r> C Idaho, 22 F 2d 681—Missouri 

R Co V Road Improvement 
Dist No 1 of Hot Spring County, 
C A , Ark , 288 F 502 
Fla—I’nrrish v Hillsborough Coun¬ 
ty, 123 So 830 98 Fla 4.30. 4 16 
Mich—Hatch v Michigan Cent R 
Co, 212 NW 950, 238 Mlch .381 
Ohio—R()K‘rs v .Johnson, 153 NE 
167, 21 Ohio App 292 

52. US—Thornton v Road Imp 
Dist No 1 of Claik Cciuntv CCA 
Ark , 291 P 518, appeal dismissetl 
Road Imp Dist No 1 of Claik 
Counlv' v Thointon, 16 S Ct 12, 269 
US 592. 70 I. Ed 429 

Pla—Smith Bros v \\ illiatns, 126 
So 367 100 Fla 612, followed in 

Smith Bios Const Co v Hart, 12(. 
So 373. 101 Fla 653. affirmed 136 
So 399, 101 Fla 6.3.1. and followed 
In Hillsboiough County v .Jeffoids 
126 So 373, 101 FI.a 651—I’nrrish 
v Hillsborough County, 123 So 
830. 98 Fla 430. 436 
Iowa—C'rouse v Mackey, 185 N \V 
906, 192 Iowa 926 

Muh—HaUh v Michigan (Vnt R 
Co, 212 NW 950, 238 Mich 381 
29 C J p 745 note 98 

53. U S —Kansas City Southern Ry I 


Co v May, C C A Ark . 2 F 2d 680 
—Thornton v Hoad Imp Dist No 
1 of Clark Counly, C C A Ark , 291 
P 518, appeal dismi«^sed Road Imp 
Dist No 1, of Clark Countv v 
Thornton, 46 S Ct 12. 269 US 592, 
70 LEd 429 

Fla—Parrish v Hillsborough Coun¬ 
ty. 123 So 830, 98 Fla 430 436 

Fropertles asseSBed for separate Im¬ 
provements 

The fact that. In const? net Ing n 
highway, the highway is divided into 
sepal ate se{ tions, each of which con¬ 
st ituLes a separate mipr civement, so 
that the benefits assessed against 
pioji^rty abutting on one section 
might be dispropoi tionate to the ben¬ 
efits assessed against property abut¬ 
ting on another ae< tion, although ac- 
tUHlly the benefits were equal and 
similar, does not invalidate the as- 
s( ssment —Theobald v Board of 
(\jm’rs of Fayette Countv, 162 N E 
208, 119 Dhio St 54, error dismissed 
Theobald v Board of Com’r.s of Fay¬ 
ette (^ounty, Ohio. 49 8 Ct 93, 278 U 
S 572, 73 L Ed 513 

54. U S —Road Improvement Dist 
No 1 of P'ranklin County, Ark , v 
Missouri l‘a( R Cu, C(?AAik, 2 
F 2d .340, modified on othei g'ounds 
47 set 563, 274 US 188. 71 LEd 
992 

Kan—Alt bison. T S F Hv Co v 

Bonid of (''om’rs of Andeison Coun¬ 
ty, 24 3 P 282, 120 Kan 240, ndiear- 
ing denied 215 P 157, 120 Kan 610 
--S<h.aff V Roberts 215 P 447, 111 
Kan 4 23—Missouri P.jc K (^o v 
Board ot Corn’rs of Mit(bcll (.\>un- 
Iv. 201 P 729. no Kan 582 

56. US—Standaid I^ipt Line Co v 
Milli'r Ct>unl\ TIighv\av &, Bridge 
Dist, Ark. 48 S Ct 441, 277 US 
160, 72 LEd Sn. 58 ALR 126, 
revtrsing, C ('’A , Miller County 
Highway A liridge Dist v Stand¬ 
ard Pipe Line Co, 19 F 2d 3, certi- 
or.arl granted Standard Jhpe Line 
("o V Miller (’ountv Highway A' 
Bridge Dist, 48 S Ct 122, 275 US 
620, 72 LEd 404—Koad Improve¬ 
ment Dist No 1 of Franklin (\)un- 
ty, Ark v Missouri I’ac R Co, 
Ark, 47 SCI 563, 274 US 188, 71 
LEd 992, modifying, A , 2 P 
2d 3 40—Kansas City Southern Ry 
Co V May, CCA Ark, 2 F 2d 680— 
Thornton v Hoad Imp Dist No 1 
of Clark County, C A Ark, 291 
F 518, appeal dismissed (1925) 
Road Imp Dist No 1, of Clark ^ 
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r County V Thornton, 4 6 S (^t 12, 

I 269 US 592. 70 LEd 429—Mis- 
! sourl Pne R Co v Road Improve¬ 
ment Dist No 1 of Hot Spring 
County, CCA Ark, 288 F 502— 
Road Improvement Dist No 2 of 
Conway County v Mis.sourl Pac R 
Co, CCA Ark, 275 F 600 
Ark —Road Improvement Dist No 6 
of Lawrence County v St Louls- 
San Francisco Ry Co , 262 S W 26, 
164 Aik 442 

Fla—Smith Bro.s v Williams, 126 
So ,167. 100 Fla 642. lollowed in 
Smith Bros Const Co v Hart, 126 
So .37.3, 101 FJa 653, affirmed 136 
So 399, 101 Fla 653, and ft) I lowed 
in Hillsborough t^ountv v .Jeffords, 
126 So 373, 101 Fla 654—Parnsh 
v Hillsborough County, 123 So 
830, 98 Fla 410, 4 16 
Mich—Hatcli V Mk higan Cent R 
Co, 212 NW 950. 238 Mith 381 
29 C J p 745 note 99 

ABBessment held valid 

A stalutt* containing a leglsbative 
finding that lands along a particu¬ 
lar road improvement pro)(*(t which 
were in both the road district and 
in a Hubclistnct, would reetivo no 
greater henctll per ac n* than lands 
in other part of the distrit t equally 
distant from the approved road w’^as 
held not arhilrnrv, the obvious pur- 
T)ose being to relieve landowners 
whose Itnds w'c re in both districts 
trom paying more than others whose 
lands were not and were no nearer 
the road — Thompson v Mann, 252 S 
W 4. 159 Ark 391 

ABsessmentB held invalid 

(J) Assessment by lo.sd distrut of 
entile cost of road twenty-six miles 
long against land lying along the 
east eleven miles, with no assess¬ 
ment of benefits on lands along the 
west fit teen miles is invalid—Thorn¬ 
ton V Road Imri Dmt No 1 of Clark 
Counly, C ('• A Ark , 391 F 618, appeal 
dismissed 46 K Ct 12, 259 US B92, 70 
L Ed 429 

(2) Whej(‘ the chairman of the 
countV hoard testified that in assess¬ 
ing the railroad compnnv'.s property 
for cost of hard-surfaced road the 
board considered that the < orupanv 
had received several thousand dol¬ 
lars for hauling material for its con¬ 
struction, that many thousand Ions 
of alfalfa raised in the past could 
not be marketed by reason of the 
public road conditions, and that the 
construction of the road would en- 
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cretion,®® and the mere fact that the mode of as¬ 
sessment or apportionment is not altogether fair^*^ 
or does not achieve absolute equality^^ does not 
render it invalid; it is not invalid unless it is palpa¬ 
bly arbitrary or a plain abuse of discretion 

As a general rule, special assessments are valid 
when, and only when, imposed proportionally on the 
whole of the land benefited,®® in the district indi¬ 
cated Thus the omission of some of the land 
benefited will ordinarily invalidate the assess¬ 
ment but a landowner cannot complain because 
only a part of a tract belonging to him is assessed, 
so long as the assessment does not exceed the bene¬ 


fits Where other lands are benefited, a statute 
providing that the entire cost of improving a rural 
highway shall be assessed against abutting proper¬ 
ty will be held invalid,®^ but, under a statute so 
providing, the entire cost of additional improve 
ments in a district may be assessed to lands newly 
added to the district to the exclusion of lands in¬ 
cluded in the original district which had been as¬ 
sessed for the earlier improvements.®® 

Subiect to the foregoing rules, it is proper, and 
in some instances essential, in apportioning the 
benefits to give due consideration to such elements 
as the value of the respective tracts®® as enhanced 


hancp the r.a.ilioad rompanv’s earn¬ 
ings for freii^ht charges, It was held 
that an assessment based on these 
Prounds when appHc'd to the railroad 
propel ty alone was arbitrary and un- 
1usl —Missouri I'ac It t"o v Hoard 
of Com'rs of Mitchell County, H04 1’ 
720, 110 Kan rj82 

56. Cal—Municipal Improvement Co 

V Thompson. 2r)S V 201 Cal 

629 

Ohio—Itopers v Johnson, 163 N K 
167, 21 Ohio App 292 
Wash—Klston v Kin^ County, 34 
I* 2d 906. 178 Wash 210 
29 (' J p 714 note 89 

57 US—Miller County ITiffhway A' 
lUidK* riist V Standard rip( I^irio 
(’o, ("r\Ark, 19 F 2d !, <oitJo- 
ran granli'd Standard Pipe Liik' 
Co V Miller County Hipfhway \ 
Jbjdpi lust, 48 set 122, 275 PS 
520, 72 H lild 404, revel sed on otlnr 
Krounds 48 S Ct 441, 277 US 160 
72 LEd 8.11, 68 ALK 126 

58 Colo — Milheim v Moffat Tun- 
nfl linjirovement Pisl, 211 P 649 
72 Colo 268 

Mi(h—Hatch v Michigan Cent R 
(V), 212 NW 960, 238 Mich 381 

59 US—Kansas City Southern Rn 

Co \ Road Tmprovemtnt Dist No 
^ ot S(‘vier County, Ark, 45 S Ct 
126, 266 US 379, 69 L Ed 3.15. 

aflirming 216 SW 113, 156 Aik 116 
—Miller County Highway & Bridge 
Dist V Standard Pipe Einc Co C 
C A Ark, 19 F 2d 3, certiorari 

granted Standard Pipe Bine Co \ 
Miller (''ountv Highway & Biidge 
Dist, 48 set 122, 275 US 520, 72 
Jj Kd 404, reversed on other 
grounds 48 S Ct 441, 277 US 160, 
72 Ij Ed Sll, 58 ALH 126—Oregon 
Siiort Bine H Co v (^lark County 
Highway Hist, D (Mdaho, 22 F 2d 
681—Browning v Hooper, D C Tex , 
3 P 2d 160, reversed on other 
grounds 46 S Ct 141, 269 US 396, 
70 B Ed 330—Gulf & S I R Co 

V Ducksworth, CCA Miss , 286 P 
645, aflirming, DC, Gulf & S I R 
(^o V Duckworth, 280 P 733 

Cal—Munuipal Improvement Co v 
Thompson, 258 P 956, 201 Cal 629 


Ohio —Theobald v Board of Corn’rs 
of Fayette County, 162 NE 268 
119 Ohio St 54, error dismissed 
Theobald v Board of ("orn’is c)f 
Fayette County, Ohio, 49 SCI 93. 
278 US 572. 73 B Ed 513—Rogers 

V Johnson, 153 NE 167, 21 Ohio 
App 292 

60. US —Oregon Short Bine R (\) 

V Clark County Highway Dist , D 
C Idaho. 22 F 2d 681 

Fla—Whitney v Hillsborough Coun¬ 
ty, 127 So 4 86, 99 Fla 628 
29 C J p 74 4 note 90 

61. Ind —Goodrich v Wiru hestcr 
De<>riuld Turnp (^o, 26 Ind 119 

29 CJ p 744 note 91 

62. N J —Kllhurn v Essex Public 
Road Bd. ^7 NJl.,aw 273 

Oovemment-owned property 

Statute charging entire highway 
improvement < ost against abutting 
proper! > other than government- 
owned property, where the la I ter 
would be considerably benefited, is 
invalid—Pariish \ Hillsborough 
Count\ 123 So 830, 98 Fla 430, 436 
Property exempt from general taxa- 
tion 

Assessments of bene Ills by road 
improvcmimt district on railroad 
proiiertv, which were made on the 
basis of a per cent of the assessed 
value for general taxation, instead of 
on the basis of benefits, were held 
void in view of the constitutional 
piovision exempting publn propti- 
ty, chuichea, etc, from general tax¬ 
ation, since such property not being 
assessed for general taxation, would, 
on the assessed valuation basis, be 
relieved ot its just share of the cost 
of the improvement—Missouri I’uc 
R Co V Road Improvement Dist No 
1 of Hot Spring County, C C A Ark , 
288 F 602 

Separate Improvement 

Assessments against abutting prop¬ 
erty on one side of railroad tracks 
for impro^emenls on that side weie 
not invalid because county commis¬ 
sioners neglected their duty by tail¬ 
ing properly to assess property on 
other side of railroad tracks for the 
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Improvt'TTicnt on that side —^^Vebb v 
Scott. 176 So 442, 129 Fla 111 

63. N J —State v Essex Public Road 
Rd . 46 NJBaw 126 

64. Ky —Conger v Graham, 11 S W 
4 67. 11 Kv B 13 

29 CJ p 741 note .38 

65. U S —Thornton v Road Imp 
Disl No 1 of Clark County, C C 
A Ark, 291 F 518, appeal dis¬ 
missed Road Imp Dist No 1 of 
Clark Gounly v Thornton, 46 fi 
Ct 12, 269 US 592, 70 L Ed 429 

66 . US—Kansas City Southern Rv 
(N) V Rfiad TmproveiTM'nt Dist No 
3 of SivHr County, Aik, 45 S Ct 
136, 266 US 379, 69 B Fd 335, 
affirming 216 SW 113, 156 Ark 
116—Gregon Short Line R (^) v 
Clark County Highway Dist, DC 
Id.sho, 22 F2d 681—Gulf Ac S I 
R Co V Ducksworth, Ct'AMiss 
286 F 645, alTirming, 13 C, 280 F 
733 

Mo—Mudd V Wfhmever, 19 S W Jd 
891, 32.1 Mo 704 
29 C J p 714 note 92 
Evalaation of railroad property 

(1) Improvements on land consti¬ 
tuting a railroad right of wa\ such 
as grading, ballast, rails and ties in 
place, culverts, .signal posts, fences, 
and the like, are properly included in 
determining the value of railway real 
property and improvements thereon 
—Union Pac R Co v Board of 
C\)m’rs of JifreTsoii County, 217 I* 
316, 114 Kan 156—Schaff v Roberts, 
215 P 447, 113 Kan 423 

(2) The fact that in assessing rail¬ 
road property the value of the Iran- 
chisi s IS taken into considei ation is 
not an adding of personal property 
value to the value of the real prop¬ 
erty so as to invalidate the assess¬ 
ment —Branson v Bush, Ark , 40 S 
t^t 113, 251 US 182, 64 B Ed 215, re¬ 
versing 248 F 377, 160 CC V 387 

(3) But it has been held that, 
where all railroad property real, per¬ 
sonal, and mixed, is classed as piu- 
sonal property for the purpose of 
general taxation, the state lax com¬ 
mission’s valuation of all such prop- 
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by the improvement,®'^ or their position or loca¬ 
tion,®® area,®9 or frontage 

Classification and zoning An assessment is not 
arbitrary or unreasonable because a district is di¬ 
vided into 7ones and the lands in each zone as¬ 
sessed at a Sinn per acre or percentage of valua¬ 
tion difTcrent from that assessed in the other zones, 
if such system is adopted on a proper coiisulera- 
tion of the various elements affecting the benefits 
So, too, an assessment may be based on a coinlnna- 
tion of the zone and area methods, whereby each 
parcel in a zone is assessed according to the rela¬ 
tion of Its area to the whole aiea of the zone, in¬ 
stead of in propoition to the benefits to each jiarcel i 


in such zone Provided it is not arbitrary or dis¬ 
criminatory, a classification of the various kinds of 
property as a basis on which to assess benefits is 
permissible Thus it is not necessarily improper 
to provide different bases for assessment on urban 
and rural lands,and still another basis for as¬ 
sessment of roads, telegraphs, and telciihonts 

A^scs^cd valuation a^ ba^is The fact that a spe¬ 
cial assessment is made the whole or a percentage 
of the value of the piojierty as assessed for general 
taxation does not im])l> that it is not also according 
to the benefits to be derived, and docs not of itself 
render the assessment invalid,'^® and a legislative 
1 direction for such method of assessment is deemed 


constructivolv wilhm tbc lim¬ 
its of a roarl benefit dislnct is not 
a T>iopcr liasis for fixing the valua¬ 
tion of a railw IV < onipanv’p ‘leal 
piojx'rtv and impTovemcMts then on ’’ 
—Atchison, T & S F llv Co v 
Iloaid of (Vini’is ol Andtison (''oun- 
ty, 243 P 2S2, 120 Kan JIO. rehr »r- 
iny denied 2If. P 107. 120 Kan filO— 
S( h,i/T V llobtrts, 215 I* 117, 113 
Kan 423 

67. Aik—Patterson v Ttoad Iinpi 
Dist No 3. 2111 SW 3 11, 3 43 Ark 
44 

Kan —Ilamtn v Poaid of ol 

Jefferson County, 214 P 105, 11 > 
Kan 301 

68 . US—Oregon Short Kine P Co 
v Claik County Iln^hwav Dist , J) 
C Idaho. 22 F 2d t»81 

Kan—Hamm v Hoard of Com'is ol 
Jeffei son (Vmntv, 214 P 3 05. 113 
Isan 301 

20 C’ J p 744 note 91 

Distance from particular terminal 

A plan of appoiIlonrnent was not 
ol)ie( tionabb beeause failinj^ to as¬ 
sess landowneis remot»- fiom tb(> 
main mniket center more lieavilv 
than those nearer the center, on the 
theory that the remote owneis usf*d 
a loiiMer sector of the load in trav¬ 
elling to and from the center, foi 
reaids are not merelj to conin ct one 
eemtei, but to eonnee t with the whole 
interminable system of biKhwa>s. 
and Ibe woids "loe ation," “proximi- 
t\,'’ and "ae (essibilityin the stat¬ 
ute declaim^ v^hat m.itters should 
be‘ consid(*red in appoi t loning’ bene¬ 
fits, refer to the impreiyement as a 
whole, and not to an assumed leTnii- 
nal point oi base or destination, ei- 
thci within or wulhout llie line of 
hiKhw a\ — Crouse \ Maekej, 185 N 
AV 1)06, 192 Iowa 926 
Distance from road 

Where the statute re*ejuiie‘d the 
asse'ssments lc> be made* eui due con- 
Rie’eialion eif provimilv and atcessi- 
biht\ te) the inifirove me nt, 4 plan of 
appoi t mnment where land*- a mile 
and a half liom the improvement 


w<‘re <iss« ss#‘d at the sairre rate as 
lands abiiftinp: on the* hij^hwav, was 
e‘ri oneous --Pioiise v Mackev, supta 

69. US- Kansas (bty Southern lis 
Co V Road Tiiipie)Ve rnenl l)i*-t No 
,) of Sevier Couritv, Ark, 46 S Ct 
136. 266 US 379 69 L Kd 135 af- 
tlimiiiR 24 6 S W 113. 156 Ark 116— 
Cref'on Short Uine R Co v Clark 
County IIitchw%4V Dist, DCldahe), 
22 F 2d 681 

IMo Mudd V AVe hme‘\cr, 3 9 S AV 2d 
SOI ]2\ Mo 701 
29 T p 744 note* 95 
Un form tax per acre 

Tin fse t tlial a spe‘cidl hlRhw^4y 
(ax IS a.sstssed in the same amount 
on eaeh acre within the taxing? dis¬ 
trict does not make it ln^alid—Co- 
lumbi.e Jnv Co v Lonj? Rraneh and 
Tiakeside Special Road and Rrid^^e* 
Dist, DC Fla. 281 F 342 

70 US—Oiepon Short Dine R Co 
\ Ckirk (^>untv Highway Dist , 
DCMdaho, 22 P 2d 681 
Fla—F\aiis v ITillsborou^b Coun¬ 
ty. 186 So 193 3 \T, Fla 4 71 
Mo —Mudd \ AV*hme^^r, 19 S AA^ 2d 
891 32 5 Mo 701 

29 J i> 715 note 96 
Express authorization required 

Assessments bv the* ‘treinl foot” 
rule arc \ old when not expre.ssh au- 
tboTUfd by statute 
Conn—(^lapp v Hartford, 35 t'onn 
66 

N J — Reynolds v Paterson, 5 A 896, 
48 N J Kaw 435 

Applicability to rural or aerricultural 
lands 

An a< I i>reividinf^ for assessins: the 
cost of hifjrtiw'a> construction solely 
on tlie basis of the front-toot rule 
mi^bl not lie cMpable of constitution¬ 
al application to rural or aKneuRur¬ 
al Irinds b^ reason of the K*vat di- 
veTsitv in sb.ipe, area, character, use*, 
\alue and quantum of bc^neflts con¬ 
ferred, allhcniKh it mifthl be cajiable 
of appliealion to lands outside mu¬ 
nicipal boundaries, which have beem 
subdivided and platt<*d into bloe‘ks 
and lots fronting on streets or high¬ 

374 


ways, or otherwise possess some such 
uniformitv, in shaiie, width, and 
de*pth as usiiallv^ characterizes prop¬ 
erty within eilv limits—T'arr ish v 
Hillsborough Count123 fio 830, 98 
Fla 430, 436 

71. Ark—Se Iz v McCJe'hee Fast & 
AAVst Highway Dist, 281 S AV 733, 
3 71 Ark 42 1—Ford v J’lum Bayou 
Road Iniproverne'nt Dist, 258 S AV 
613, 162 Ark 475—Sale v Hoad Im- 
prove'rnent Dist No 16 of AVoodruff 
Ce>unt\, 246 S \A' 841, 156 Ark 501 
— Bulloch V DriiiKitt-Collins Road 
Tinprovc'ment Dist, 214 S AV 327, 
155 Ark 176, reverse'd on other 
grounds 44 S Ct 457 265 US 570, 
68 L Fd 3184—Desha Road Im- 

F)rov<*m( nt Hist No 2 v Stroud, 
24J SAV 882, 153 Ark 587-—Road 
irnpi ovenie*n1 Dists Nos 1, 2, and 3 
of Ti.illas (^ountv v Crary, 237 S 
\V 4 11, 1.51 Ark 484 
29 (M p 715 note* 2 

72 AARish--Kaufman v McMillan, 
175 P 309, 103 AVtish 690—Kind- 
stiom y McMillan, 168 1’ 463. 98 
Wash 608 

73 Ark—Bulloch V Dcrmott-Collins 

Road Tinproveme nt Dist, 211 SAV 
327 155 Ark 176, reversed on oth¬ 

er giourids 44 S Ct 457, 265 US 
570 , 68 K Fd 1184 

low a --Crouse* v Mackev, 185 N AV 
906, 192 loyva 926 

74 Ark— S«lz v MeCIe bee Fast &. 
A\>sl Highway Dist, 284 SAV 713, 
171 Aik 121 

29 CJ p 745 note 3 

75. Ark—Bulloch V Derrnott-Collins 
Ro.id Improvement T>ist , 244 SW 
327, 155 Ark 176, reversed on oth¬ 
er grounds 41 S Ct 457, 265 LIS 
670. 68 LFd 1184 

76. Ark—Standard Pipe Dine Co v 

IncJe'x-Sulphur Drainage Dist, 293 
S AV*^ 1031, 173 Ark 372, error dis¬ 
missed Standard l*ipe Dine Co v 
Commissioners ol Index Sulphur 
T>rainage Dist, 48 S Ct 17, 72 D 
Fd 103 5, and 48 S Ct 32 1, 276 US 
601 72 D Ed 725, and certiorari 

granted 48 S Ct 420, 276 US 634, 
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to be a determination that it will effect a just ap¬ 
portionment of the benefits *^7 However, if an as¬ 
sessment resulting from such method is dispropor¬ 
tionate to the benefits, arbitrary, and discrimina¬ 
tory, It is invalid 

§ 299. - Proceedings for Assessment 

Proceedings for the levy of an assessment must con¬ 
form to the requirements of the governing statute. 


Proceedings for the levy of an assessment must 
conform to the requirements of the governing stat¬ 
ute,such as, for example, requirements pertain¬ 
ing to the petitioii^o and consent^^ of landowners. 
The assessment must be made on proper authori- 
ty,R 2 by disinterested^^ commissioners, viewers, or 
assessors In the making of the assessment a 


72 Ed 722, certiorari dismissed 
4«) set 17, 278 US Rf58. 73 L Ed 
RDl — Sel/ V MtOehee East & West 
Uiffhwiy Hist, 284 SW 733, 171 
Ark 423 

Por preliminary expenses on atian- 
donmont 

(1) Whf rc tin improvement piojett 

in a road improvement district was 
fil>and<)ned, it was proper for the 
ihiiHorv' court in i)rocccdinffs by 
cn'ditors to nsceilnin Ihoir claims to 
lew the assessment foi preliminary 
e\ia'iis('s, in accoidaiue with the 
piovision of the statute under which 
tlu disii K t was created, on the val¬ 
uation as'-essid for < ounty pui poses 
—JMissouii I'ac Jt Co V Walnut 
ItidK* -Alici,iUoad Jinprovemonl DisL . 
2R1 S W Kibr., 1(,(J Ark 297, afllrmed 
45 set 46 1. J(.7 US 587, 01) L Ed 
80(1—Western Chawford Road Im- 
proviment Djst v Missouri I’ac R 
Co 218 S VV 503 157 Aik 304, af- 

flnued Missouri Pac R Co v West 
Ciauloid Road Imp Dist, 45 S Ct 
31, 260 US 187, 69 L Ed 237 

(2) In su< h a situation, lev\inR' an 
ass( ‘-stilt nt not on (he h.isia of as¬ 
st ‘ st d Vfiluatmn for < ountv purpost s, 
hut on th<‘ liasis of henetlts is error 
—J^vtlt It 1 v Ditkinsori & "Watkins, 
229 SW 722, 153 Ark 5 

(’.) Rut, where tonstruction of 
rorul iiiipi ovemerit had proceeded he- 
\nnd pieliminarv w'ork helore ahan- 
donintuil, j)i el iniinarv expenses were 
merged into gineial cost of impiove- 
ment, so that the statute providing: 
for payment of such expenses bv levy 
of lax on assessed value ol all prop¬ 
er tv in district for couiUv and stale 
tax.ilion no longer applied, and only 
tnxis ))ns( d on hencflls could be lev¬ 
ied -WoffoTd V Bettis, 275 SW 
90 109 Ark 487 

Xn same manner as ordinary taxes 

A piovi'-ion that a sp< < lal lax be 
levud and cttllrctod in the same man¬ 
ner as oidinary taxes is not uncon¬ 
stitutional —Munu ipal Impiovement 
Co V Thompson, 258 I’ 955, 201 Cal 
629 

77. Ark—Standaid Pipe Line Co v 
Indt'X-Sulphur Drainag:e l)lst, 29 5 
S W" 1031, 17.3 Ark .172, eiroi di.s- 
Tiis-t(] St indard Pipt* Lim* ("o v 
Cornniis Uom 1 s of Index Sulphui 
Plain ii.t Dist, 48 SCI 17, 72 L 
Ed 1015, and 48 SCI 323, 276 US 
601, 72 L Ed 725, and ceilioraii, 


I granted 48 S Ct 420. 276 US 614 
72 L Ed 732, certiorari dismissed 
49 set 17, 278 US 658, 73 L Ed 
501—Western Crawford Road Im- 
provernr'nt Pist v Missouri Pac 
R Co. 248 SW 503 157 Ark 304, 
afinmed Missouri Pac R Co v 
West Ciawford Road Imp Pist, 
45 set 31. 266 US 187, 09 L Kd 
2.37 

78. US—Missouil Pac R Co v 
Road Imruovemcnt Dist No 1 ot 
Hot Spring: County. C C A Ark , 288 
F 602 

Implied admission of fairness of val¬ 
uation 

Where piopcrty owner did not com¬ 
plain of assessed valuation of its 
property for slate and county pur¬ 
poses, it must be assumed to have 
considered it just and reasonable, 
hence it could not complain that such 
valuation was dibcriminator\ when 
used as basis for assessment for 
road distiicts—St.indard Pipe Line 
Co V Index-Sulphur Drainage Dist, 
293 S W 1031. 173 Aik 372, erior dis¬ 
missed Standard iMpe Line Co v 
Commissioners of Index Sulphui 
Diainage Dist, 48 S Ct 17, 72 L Ed 
11115, and 48 S Ct 32 5. 276 US 601. 
72 li Ed 725, and <ertioraii granted 
48 set 420 276 US 614. 72 L Ed 

732, certiorari dismiss'd 49 S Ct 17, 
278 U S 558, 73 L Ed 504 

79. Fla—Pai rish v Hlllsl)orough 
County, 123 So 830, 98 Fla. 430, 
4 36 

29 CJ p 745 note 8 

Strict observance is rtquiied, how¬ 
ever woilhy the projt ct —Platte City 
Ben Assessment Spec lal Road Dist 
ot Platte County v Couch, 8 S W 2d 
1003, .320 Mo 489 

Separate assessment for lateral roads 

VN'heic iiioperly in a road impiove- 
m» lit di*5trict contiguous to lateral 
locids was sepa lately assessed, as 
required by the st.ilule creating the 
load impioviTiient district, and the 
taxes could be separated, ass( ssmeiit 
v\as not invalidated by inclusion of 
all lands in a single assessment list 
—D.ivis V Road Impiovement Dist 
Vo 7 of Little River Countj, 257 S 
W 721, 162 Ark 98 

80. Ind—Ludlow V Union Tp Giav- 
el Road Co , 77 Ind 409. 

29 C J p 745 note 9 
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Presumption of sulllciency 

Finding of county commissioners 
that owners of fifty-two and eight 
tenths per cent of lineal trontage had 
signed petition for highway improve¬ 
ment created presumption of suffi¬ 
ciency of petition, whuh presumption 
was not conclusive—Elston v King 
County. 34 P 2d 906, 178 Wash 210 

81 NY—Jones v Tonawanda, 63 
NE 280. 168 NY 438. reversed on 
otlier grounds 55 NYS 116, 35 
App Div 151 

29 C J p 745 note 10 

82 Oliio--Lewis v Laylin 23 N E 
288, 46 Ohio St 663 

Effect of court order 

When* the court in one countv de¬ 
creed that a road impiovement dis¬ 
trict Was ii)d('btp<l to the contractor 
for the bal.ince dut on the contia< 1 
and ordered it to K yy additional as¬ 
sessments to p.nv It, the validity of 
addltion.il assessments rii ide by the 
district in accord ince with the sl.al- 
utes and pinsuant to the order ol the 
court of the county in which it was 
located was not affected by the de¬ 
cree of the other county court es- 
tablisliing tile indc'bteclncss—Road 
Impiovenu lU Dist No 4 of Saline* 
County V Ball. 281 SW 6, 170 Ark. 
522 

83 NJ—Slate v P,. rgi n Countv 
Clr Ct. 45 A 981, 61 NJ Law 536 

29 C J p 74.5 note 12 

84. Ind—Williams v Little IVhite 
luck Gravel Ro.ad Co, VV'ils 7 
29 C J p 745 note 13 

Necessity of action by fiscal author, 
ities 

Road construction statute was vi¬ 
olative of constitution in not rc»quir- 
ing levy of taxes by fiscal authori¬ 
ties of lotid district, '‘lew,” as used 
in constitution, not retelling to cit¬ 
ation of tax i)Ut merely to its col- 
lectic*n —Evans v Beattie, 135 S E 
538, 1 57 S C 496 
Substituted assessor 

Assessment of benefits on property 
.sought to b(> ariiuxt*d to road im- 
piovenunt dislriet was not mv.ilid.at- 
ed because some asstssors were ap¬ 
pointed bv counlv court on itsigna- 
lion of predecessors, in view of a 
statutes evincing an intention to vtst 
in the county court powc'r to fill va- 
c.ancies, altliough (here is ncj power 
of removal —Grt'gg v. lioad lin- 
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majority of the persons authorized may act The 
proceedings must correctly and properly identify 
the land to be assessed,®® but, if taken together, 
they do identify the land, inadvertencies and irreg¬ 
ularities in the description will not afifect their va¬ 
lidity or operation The assessment must be made 


at the proper time®® and place®® after fulfillment 
of such statutory prerequisites as entry of the as¬ 
sessment of benefits in a book.®® and proper entry 
of the order of assessment ®^ 

Requirements as to the gwing of notice and an 
opportunity to be heard must be complied with ®2 


piovcment Dist No 2 of Jackson 
County, 277 SW 615, 169 Ark 671 

Quallflcation 

qualiflrations of assessors of 
road improvement district cannot be 
questioned collaterally, and the fail¬ 
ure of assessors to take the pre- 
Hciibed oath before a proper officer 
docs not invalidate the assessment — 
Gregg V Road Improvement Dlst No 
2 of Jackson County, supra. 

Chang'S of residence 

.An assessment was not void, as 
levied by an illegal board, in that a 
commissioner who resided In Drew 
Countv when the district was created 
removed to a point within the dis¬ 
trict in Chicot County, before the 
a.ssessmcnt, where it was undisputed 
that he acted with the other commis¬ 
sioners in making the assessment, 
and that no proctedJng was biought 
to oust him, as ho acted in the capac¬ 
ity of either a de Jure or de facto 
ofllcer, in either of which events his 
acts would be binding—Dulloch v 
Di'rmott-Colllns Road Improvement 
Dist, 244 SW 327, 156 Ark 176, re¬ 
versed on other grounds 44 S Ct 457, 
265 US 670, 68 L Ed 1184 
Territorial limitations 

Assessors appointed in one county 
to assess lands for road construction 
have no power to assess lands lying 
in another county —Pendleton & Eden 
Turnp Co v. Barnard, 40 Ind 146 

85. Ind —Williams v. Little White 
Lick Gravel Road Co, Wils 7— 
Baldwin v Biersdorfer, Wils 1 

86 . ITS—Hlllbliorough County v 
IIighwa> Enj,ineering «Sr Construc¬ 
tion Co, CCA Fla, 94 F 2d 410, 
ctrlloniii d(nled Highway Engi- 
iift ring and Construction Co v 
HillsboioUKh County, 58 S Ct 012, 
304 ITS 660. H2 L Ed 1527, rehear¬ 
ing denied 58 S Ct 1037, 304 US 
689, 82 LEd 1549 

87. ITS —llilKiiorough Countv v 

Highvviv Kngineeiing & Construc¬ 
tion , supra 

Kan—Mi'^souii IVic R Co v Board 
of (\)in'iM of Mitchell Counts, 201 
P 729 110 Kan 582 
Property placed in wrong zone 

\\ in re assessnunts ol 1 ind in a 
load nnpioveinent distrnt wtie made 
by zones, and cierii al eimr.s in plac¬ 
ing somi‘ lands in the v\ rong /ones 
were oomctid, and tbt loiiei'tid 
eopv of the assesmnent list certified 
before extending the taxes on the tax 
trooks, the orif ir.il errors did not in¬ 
validate the assessment —Davis v 


Road Improvement Dist No 7 of 
Little River County. 257 SW 724, 
1G2 Ark 98 

88. Mass —Janvrin v. Poole, 63 N E 
1066, 181 Mass 463. 

29 C J p 745 note 16 

XTecMsity that improvament be first 
completed 

(1) Under some statutes assess¬ 
ments cannot be made until comple¬ 
tion of the improvement —Chase v 
Springfield, 119 Mass 656 

(2) But, under a statute so provid¬ 
ing, a levy may bo made for a stated 
percentage of the district’s share of 
the total cost of the lmi»rovernent, 
on completion of speclfii-d portions of 
the pioject.—Hamm v Board of 
Com’rs of Jefferson County, 214 P 
105, 113 Kan 301 

Time of making order 

In the absence of express statutory 
authority for the county court to be 
opened at anv time for the purpose 
of making an older Icv'ying an as* 
sessment against the propelty of a 
load improvement district, the order 
cannot be made, except during the 
regular teim, and a vacation order 
would bo void -Carl-Lee v Road 
Improvement Dist No 16 of Wood- 
luff County, 217 SW 1056, 167 Ark 
134 

89. Me—Mansur V Aroostook Coun- 
tv. 22 A 358, S3 Me 614 

29 CJ p716 note 16 
Assessment by connty conrt sitting 
in one district, of lands situated In 
anoliicr district, was not improper — 
Ml Knight V Mitchell, 266 SW 368, 
ICl Ark 386 

90. Ark—Davis v Road Improve¬ 
ment Dist No 7 of l..ittle River 
Cuunlv', 257 SW 724. 16J Ark 9S-- 
Capi)S v ludsonia Steprock Road 
Ini|)i ovunenl Dist, 242 SW 72, 154 
Ai It 4 6 

Certificate showing entire assessment 
for all years 

In V u \v ot n provision tJiat, if the 
portion ol the ossi ssni ut of benefits 
tirst h'Mtd IS not suflltitnt to com¬ 
plete inipiov c'nients c onimi&sjonei s 
may inaki additional levie.s, it is not 
a jurlsdn lional requiiement that 
there he filed along with assessment 
of hern fits a t omrnissionf i's itrLifi- 
cate show^ing the entire assessment 
for all \eiTs during which assess¬ 
ments would h<‘ collected—House v 
Road Irnpiovinient Ihst No 2, Con- 
wav Countv, 261 SW 12, 168 Ark 
330, error dismissed House v Road 
Improvemi nt Dist No 2 of Conway 
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County, Ark, 45 S Ct 60, 266 U S. 
176, 69 LEd 229 

91. Ark —American Inv Co v Hill. 
292 SW 675, 173 Ark 468 

Time of entry 

Under the statute providing that 
the ordi r of the county court levvmg 
an as.si‘ssnient on the property of a 
road inipiovement district may he 
made at the time the assessment of 
ben< fits is filed or at anv time sub¬ 
sequent, the court can enter an order 
at anv time after the list has been 
tiled, and tan he compelled by manda¬ 
mus to do so if it refuses, the entry 
of the Older iieing ministcnaJ, in¬ 
volving no discri tion--Carl-Lec v 
Ro.id Improvement Disi No 16 of 
Woodruff County 217 SW 1056, 157 
Ark 1J4 

92. US—Road Improvement Dist 
No 2 of (N)nvv/iv tVuntv v Mis¬ 
souri Pac R Co, CCA Ark, 275 
F Gtm 

Ark—TuiJ(*y v Owen, 69 S W 2d 882, 
188 Ark 1067 

Fla-—Smith Bros v Williams 126 
So 367, 100 Fla 612, lollowed in 
Smith Bros (\)nsl (\» v Hart 126 
So 37*1 Jf)l J'la 65 1, Htlirnu d 116 
So 399 101 I*'!.! ((5 5, and followed 
in Til I Nl)orout,h (’liuntv v Jeiloidv 
126 So 373, 101 Fla 65 4 
29 J ]) 746 note 17 
Test of sufficiency with respect to 
time 

In jiHssing on ITu suffli lencj'^ of a 
notice to piopiTlv owneis of an as¬ 
st ssment of b( III tUs to constitute 
due pioiiss of law, an ait is listed 
bv a eonsidi lation of the shortest 
time undi 1 whnh the iioLut (ould he 
given pursuant to the lequin mints 
—House V Jtociil improvt merit Dist 
No 2, t'unwav Counts 261 S V\ 12 
158 Aik 3 50, eiror rlismi'‘sed, 1924 
House V Road Inipi ov t merit J>isL 
No 2 of Conway Countv, Ark 45 S 
Ct 00 266 US 176, 69 LEd 229 
Notices held sufficient 

(1) While a road improvenunl 
distill t was of legislative creation, 
and tiic cTitidng act gave it a name 
and designatid the lioundanes, a pub- 
lishi'd notice was suflli i< nt which 
reteired to it by its offli lal name and 
which gave tin time and pbu e and 
when and where assessment of Tiet- 
terments in the distrnt would he 
heard—House v Jvu id Irniirovemcnt 
Dist No 2, Conway Countv, supra 

(2) Notice of road distrii t im¬ 
provement assessment referring to 
plans, specifications, and estimates 
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Where, however, the district is not created by the 
legislature, and there is no legislative determina¬ 
tion that the property will be benefited, notice to 
property owners and an opportunity to be heard arc 
essential to due process It has been held that a 
statute creating a road improvement district and 
delegating to subordinate agencies or tribunals the 
power to make assessments should provide for the 
giving of proper notice,®^ and that, if it fails to do 
so, It IS void but other authorities have held 
that a statute is not invalid because it contains no 
provision for notice, if there is nothing in it which 
pi events such notice^® 

§ 300. - Defective or Invalid Assess¬ 

ments and Remedies Therefor in 
General 

Various remedies are available to landowners ag¬ 


grieved by an improper assessment A speciai statutory 
remedy is usuaily exclusive, but, if there Is no other ade¬ 
quate remedy, the landowner may obtain relief in equity. 

Unless it is void on its face, the courts will not 
interfere with an assessment levied by, or in ac¬ 
cordance with the directions of, the legislature in 
the exercise of its authority,®^ at least on a collat¬ 
eral attack They will not disturb an assessment 
made under a fair and reasonable rule of appor¬ 
tionment, or review for mere errors of judgment 
on (piestions of fact in the decision of which dif¬ 
ferent conclusions may be drawn An assess¬ 
ment, however, may always be inquired into when 
It IS tinctured with fraud,^ or whcie it is shown to 
be arbitrary, unreasonable, or confiscatory ^ 

Mode of attack An assessment for highway pur¬ 
poses may be attacked in the manner provided by 
statute,3 as by objection or remonstrance,^ or ap- 


flled with (ountv <loik descrihiriR 
distiKt’s iKiundarics was sufricicnt, 
such notice need not set out prop- 
ert> owner’s right to remonstrate or 
hie damage claim —MaeVeagh v 
Multnomah County, 270 I’ 502, 126 
Or 417, modifying 262 1’ 248, 123 

Or 315 

(3) t that notice of Telling of 
contracts for construction of road- 
Wri\ in unincorporated residence dis¬ 
trict in county was imhlished oyer 
sign'iturc of county highway engi¬ 
neer under order of county court and 
not in name ol county court did not 
render subsequent issuance of tax 
bill void—St Iwouis County, to Use 
of Mississippi Valley Trust (''o v 
Menke, Mo App , 95 S W 2d 818 

(4) Other cases 

Ark —Meehan y Kond Tmprovemc'nt 
Dist No 7. 22 S W 2d ">04, 180 Ark 
606 

Ohio—Matthews y Hu we, 19 Ohio 
App 113, error dismissed 144 N 
K 610, 109 Ohio St 628 
ITotice held inBufflcieiit 

A notice of assessments for a road 
Improvement, given to the property 
ownc’is ‘along” the road that is be¬ 
ing improved, is not sufficient to 
charge notice to all property owners 
within a one-mile di&tiict on either 
side ol such road, to which the as- 
scaamemt area had been enlarged — 
Maxfield y Itrooks, 144 NE 725, 110 
Ohio St 566 
Tenants in common 

.fill isdiction of only one of two 
tenants in common being obtained 
on hearing regarding estal)lishment 
of road district is insufficient to au¬ 
thorize hoard of superyisors to levy 
assessment against property as a 
whole—In re Secondary Road Dist 
No 11 of Clay County, 238 N W 66, 
213 lowu 988 

93. U S —Browning v. Hooper, su¬ 
pra. 


Reason for role 

When a legislature delegates to a 
board or to commission.‘rs the deter¬ 
mination of the fiucstion what lands 
will be benefited by a revid improve¬ 
ment, or what the amount of benefits 
to such lands will hc‘, the inquiry 
becomes in its nature judicial in 
such a sense that piopertv owners 
arc* entitled to a hearing, or an op- 
poitunitv to be heard, after notice, 
before these quc‘Slions are dftcr- 
min(*d —Hoad Irnprov m<*nt r)i«t No 
2 of Conway County v Missouri I’ac 
R Co , C C A Ark , 275 P 600 

94. Fla —Smith Bios v Williams 
126 So 367, 100 Fla 642, followed 
in Smith Bios Const Co \ Hart, 
126 So 373, 101 Fla 653 afliimed 
110 So 399. 101 Fla 65J, and fol¬ 
lowed in Hillsborough County v 
Jellords, 126 So 373, lOl Fla 654 

95. Ark--Massey v Arkansas & 
Missouri Highway Dist in Pulaski 
County, 259 SW 387, 163 Ark 63 

9G. Kan—Stc vensc)n v Shawnee 
County, 159 P 5, 98 Kan 671, 704 — 
Hill V Johnson County, 109 P 163, 
82 Kan 813 

97 Ark — Steele v Buchanan, 232 S 
W 12, 149 Ark 91 
"The question of benefits is not a 
judicial one ‘unless the court can 
plainly sec* that no lienoflt can exist 
and this absence of benefit is so clear 
as to admit of no dispute or con- 
Irovtrsy by evidence’”—Rogeis v 
Johnson, 163 NB 167, 171, 21 Ohio 
App 292 

98. Ark—Massey v Arkansas A’ 
Missouri Highway Dist in Pula¬ 
ski County, 259 SW 387, 163 Ark 
63—House V Hoad Improvement 
Dist No 2, Conway County. 251 S 
W 12, 158 Ark 330, error dis¬ 
missed House V Road Improve¬ 
ment Dist No 2 of Conwa> Coun¬ 
ty, Ark, 45 set 60, 26C US 175, 
69 L Ed 229—Road Improvement 
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Dists Nos 1, 2, and 3 of Dallas 
CountN V Crary, 237 SW 444, 151 
Ark 484 

Cal—San Franc Isro Sulphur Co v 
Contra Costa County, 276 P 570, 
207 Cal 1 

ConclnBiveneBB 

On collateral attack, an assessment 
is conclusivfly presumed correct, un¬ 
less It IS nrbitraiv on its face — 
Henderson v Road Improvement 
Dist No 1 of Hot Spring County, 283 
S W 39, 171 Ark 8 
99. Ark—Road Improvement Dist 
No 6 of I^aw’^ifiue County V' St 
l^ouis-Stin Francisco Rv Co, 262 
S W 26, 164 Ark 442 
Kan—H.imm v Board of Com’is of 
Jefferson County, 214 P 105, 113 
Kan ‘iOl 

Ohio—Rogers y Johnson 153 NB 
167 21 Ohio App 29? 

Wash — Adams Counlv v'^ Scott, 200 
V 1112, 117 Wash 85 

1. Ohio—Hogc'rs V' Johnson, 153 N 

B 167 21 Ohio App 291> 

2 . Aik—Road Improvement Dist 
No 6 of Dnvvrc nc ( County v St 
Louis-San Francisco Ry Co, 262 
S W 26. 164 Ark 11? 

Kan — Missouri Pac R Co v Board 
of Com'is of Mitchc'll County ?04 
r 729, 110 Kan 582 

3. Ark—Crec*ri v Williams, 278 S 
W 5, 169 Ark 1198 

Wash —Adams County v Scott, 200 
P 1112, 117 Wash 85 
29 C J p 74 6 note 19 
Issnes 

Validitv of corrections made* by 
commissioners on tracts of land in 
road improvement district was not 
involved in suits by owners to have 
their assessments lowered, where 
owners of such tracts were not made 
parties—Boyd v Ozark Trail Road 
Improvement Dist, 369 SW 989, 168 
Ark 255 

4. Ark—Wimberly v. Road Im- 
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peal® by parties interested® from the assessment or 
from a judgment confirming it. The assessment 
may also in a proper case be reviewed by cerlio- 
rarij and, under some statutes, assessment dis¬ 
putes are settled by arbitration ® A special remedy 
given by st.itute to the landowner to attack the as¬ 
sessment IS commonly exclusive,'*^ although the rule 
is otherwise where the method of assessment adopt¬ 
ed amounts to a fraud on the landowner,^or where 


the assessment is void on its face The failure of 
a road improvement statute to provide a tribunal 
for determining the validity of an assessment does 
not render it void,^^ particularly vhere the statute 
expressly grants the right to any person aggrieved 
to a])ply to any court of competent jurisdiction for 
relief 

In a proper case an assessment may be attacked 
by a suit in equity for an injunction^^ or to set 


piovt'Hunt T>ist No 7 in Polk 

Conritv, S \V sfifi, ir,l Ark 7S 

Oliio —-Hashorf v Pi own, 140 NE 
'ISO, lOS (Uno St IS 
29 Cl j) 71t> note JO 

5. ITS—Tvjinvts (’if ' Sfiulht'rn TU 
Co V M.iv (’ <’ > \ . J J' 2(1 txSO 

— Missouri I’m Ti <’o \ Coriu i\ 
and \ ilonm FI i id list of F'^mllc 
nor (.^>llnl\ (M’ \ Vik, JSO E 101 

Ark—ItfiMd Irrifirovomi 111 T>is No I 
of Saljhr Count\ v J!iM, JSl SW 
5, 170 Ark ^22—D.ivis v lloatl 

Tniprovimfiit Di'^t No 7 of EUtlt 
Kivor Counlv, 2^»7 S W 724 1()2 

Aik 9S Missoun 1 ii< R (\) \ 

Munnon-O’Kpan Roid Impiovormnl 
Dist , 254 SW 659, 160 Ark 2 iO— 
Davis V Cook, 245 S M' 11, 155 
Ark Cl 3 

lowti —Paul V Marshall ('"ounly, 216 
NW 736, 204 Iowa 1114 
29 CJ p 746 note 21 
Statute held not to confer rlgrlit 
Thf rirn(ral Appeal Art, piovidinp: 
for apfXMls from il< risions of tln^ 
board of county conirnissioufrs, do<‘s 
not aulhori/o appeals ub<n Iho boaid 
acUs uiK.c'r n spo< lal hivv foi a spc‘< lal 
jiurposf’, and so does not conitr a 
rif?ht to appeal from Ihi* boaid s af)- 
proval of ti 101(1 iniprovonu nt a*-- 
sessiTK nt in prorocdiriff under Ibe 
Donidiuf* Tin ul Law—Adams Count’s 
V S(Ott, JOO J’ 1112, 117 Wash 55 
Boud 

AVntten notice of apjieal from 
hoard of supervisors’ asscssnunt 
ajuainst i(alt\ does not conler juris¬ 
diction, without landownei's filing 
bond signed h\ suieiv within fifteen 
da\ s - 111 rt S5e< ond iry Road Disl 
No 1] of CIa> County, 2 !X NW 66, 
2L{ Iowa 9S.S 

Jurisdiction of appellate court 

'Wnuic one siction of a slatute pro¬ 
vided tor an nppc.il in ciiari(«i\ ns 
a nitlhod of atta<king tin whole as 
sf'ssiiu nl ot ht milts, another stctiori 
pioMdiriK for opja il to Ihi ciKUit 
eourt was Intended to limit the juris- 
dulion of sueh (ouM to att.uks on 
ass( ssments aKatiisI jmitM ulnr traets 
— Rond Inijiiov 1 nil nt J)ist No 9 ot 
SeM( r CXiuntv v Renmdt, 2J1 SW 
55J 119 Ark 138 

Scope of review 

(1) Correc fiK ss of (hums for ex¬ 
penses incurred hr iore abandonment 
of road luipiovc nient and \.ilidlt> of 


I dot ree allowing them, which was not 
nppc'aled from, were not involved on 
app( il from deercs* dinctinn assess¬ 
ment to pav oif such ^iims—Woffoid 
V Ih'ttis, J75 SW 901. 109 Aik 487 

(2) On ajipeal from an order of a 
lower eourt passim? on the correet- 
ness of an tissi s‘-meiit the ai pi Hate 
(t)uit will not consider qinslions not 
T>rts*nt«(l to, or fon‘^idc‘red 1>\ Ihi 
(ourt hi low, nor will it eonsidi r cu 
rev (iso on account of haiml(‘ss cr- 
roi --Crouse v Maekev, 185 N W 906 
192 Iowa 9JG 

(3) On such an ippeal the onlv 
c]ues|lon for dcdc^rmimtion is wheth¬ 
er llie evidence is Jc'i?allv suflicient 
to sustain the findings of the trial 
colli t --Kfi isas City Soutln rn Ry Co 

|v Road Improv csiicmt Dist No 3 of 
Sevic! Countv, 216 SAV 111, 156 ArX 
116 

(4) Othd decisions—AVhite v (htv 
of Williamshiirt?, 280 SW 4SG 21J 
Ky 90—29 CJ p 746 note 21 [h] 

6, Ark - - AVapponoeea Outinpr Club v 
Road Imp! Dist No 3, 204 S W 
84f> 1 15 Arl 196 

29 C T i> 71(> note 22 

7. Mich — Alterniatt v Dillman, 256 

N V\ N16 J69 Alich 177—Andcr- 

*-on \ Jto.ud of Road Corn’rs of 
OikJand (Xuinlv J5G N AV 578. 268 
Mich 611—FijJIci \ Ihiion i^aki* 
Land (Xi , 214 NW 41J. 239 Mich 
137 

29 C T p 746 noti J3 

8, N r— Essex J’uhlic Road Roard 
V Skinlvlc' 6 A 135, 49 N J I.avv 
65, alliimed 10 A 379, 49 N J Law' 
611 

29 C J p 746 note 27 

9. US “Alissouri J*ac R Co v 
(Xiiiwav iiid Vilonia Road Disl of 
Faullviier Count}, CCA Aik, 280 
F 401 

Ailv—Ro.id Impiovonnnt Dist No 
4 of Saline (X»untv v Rail 281 S 
AV 5, 170 Ark 52J-I)nvi^ v Road 
Imjuovf iin nt l>ist No 7 of Little 
River Counlv, 257 SW 721, 16J 

AiK 98—Wimberly v Road im- 
piovernc'nt T>ist No 7 In J’olk 
(Nujnty, 255 SW 556 161 Ark 7'» 

—Davis V Cook, 251 S AV 691, 159 
Ark 81—House v Rciad Imiirovc- 
rnent Dist No 2, Conwav County, 
251 SAV 12, 158 Ark 330 error 
dismissed House v Road Improvc*- 
menl Dist No 2 of Conway Coun¬ 
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tv, Ark, -n sot fiO, 26(| US 175. 
69 L Ed 229—Road Improvement 
Dists Nos 1, 2 and 3 of n,'llas 
Countv V Crary, 237 S W 444, 151 
Ark 484 

Ohio—Rashore v Hrogm, 140 N E, 
489. 108 Ohio Rt 18 
29 C.I p 717 note 28 
Before statute effective 
AVhc're a statute' had not herome 
efnctive hv a valid cieetion there¬ 
under, a section thereof ju-ovidins: 
when a party iiiay not complain of 
assessments thereunder and suU.s at¬ 
tack! rv; their validity shall not be 
luoufrht, IS not avail.ilile in defense 
to a suit to resLiairi iht collection of 
assc ssmc'nts, selJiiiR: bonds, and eou- 
stiiiction of improvements thcreun- 
( 1(1 -(laster v Dermott-CoIiins Koad 
Jniprovenunt Dist, 218 SW 2. 156 
Ark 507 

10. Mich—r.hitch V Mi( myan Cent 
R (5).212NAV 950 238 Mich 181. 

Di—St Rc'nedic't's Ahhc \ v Manon 
Countv, 93 R 231 50 Or 411 

11 . Atk-Crc'en v Williams, 278 S. 
AV 5, 1G9 Ark 119S 

12. Ark—Rchue Her v Road Im- 

proveniint Dist No 4 of Conwav 
Counlv, JM R AV 615, 14 9 Ark 670 

13. Ark^—Wimbcrlv v Road Im- 

pTovermnl Dist No 7 in Folk 
(Xiuntv 25.5 R W 55G, 161 Ark 79 

14. ITS—Karmas (hty South^'rri Rv. 

Co V Alav ( \ \rk 2 F 2d 680 

Ark—Raster v D. i rnoM-CoH ms Jtoad 
Improvenic'nt Dist, 248 S VV 2 156 
Ark 507- RihutIbT v Ilo.td Im- 
provc'menl Dist No 4 of Conway 
Countv, 234 S W 615, 149 Ark 670 
29 Cj J) 71(i note 24 
Attack on whole or particular assess, 
ment 

(1) Jn vK w of the laxpTver’s riffht 
to dpiual from an assessment the 
collection thcK'of will he enjoimjd 
onlv when Ihc' action of .assessingr 
hodv IS wholly void —I‘aul v Mar¬ 
shall County, 216 NW 716, 201 Iowa 
1114 

(2) AVhile the statute fin vim? own¬ 
ers of property in a ’’oad improve¬ 
ment diStruL thirty davs altc'i com¬ 
pletion of assessments to c ommc*nee 
an action challen^jinR the conoctness 
tberc'of Is pnrnarilj' for the* benefit of 
the' individual owners m the correc¬ 
tion of thc’ir own ass 'ssments never¬ 
theless, where the whole assessment 
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aside the assessment.^^ If the landowner has, or 
had and failed to avail himself of, an adequate 
remedy at law, he cannot collaterally attack the 
assessment in equity,^® at least for mere irrcg^iilar- 
ities and defects not affectingf the jurisdiction of 
the assessing officers or tribunal but, if the as¬ 


sessment is void for want of jurisdiction, it is gen¬ 
erally held that a suit for injunction will lie i** 

Time for commencement of proccedinqs Pro¬ 
ceedings to contest an assessment,whether by 
appeal,"® whether by injunction,or whether by 


is on the wrong basis, each owner 
may, by a suit for injunction, have 
it canceled --Desha Hoad Improve¬ 
ment T>ist No 2 V Stroud, 241 SW 
882, 15 1 Ark 587 

Bond 

The statute providing that no in¬ 
junction shall issue to stay woik on 
anv road oi (ollcction of any tax, 
unless party applying theiefor shall 
first give a prescribed bond, applies 
to suits a( < king to stav the construc¬ 
tion of an iinpruvem'^ nt or which 
qu« stion th(' genual light to collect 
taxes due an inpiove'ment district, 
but does not ai>plv' to an injunction 
suit bv an indl\ idual pTe)i)(Ttv owner 
who seeks a (oirottion of his own 
asse ssme nt —Rond Improvement 

Dist No V Moiris, 241 S W 389, 
153 Aik G'J5 

Prematurity 

(1) 'J’iie* suit IS premature when 
brought be lore as<^essment is made 
—Stanfield V Road Impi Dist No 
2, 219 S W 75 5, 142 Ark 430—Bush 
V Delta IbMd Tinpr Co, 216 SW 
f)00 141 Ark 247 

(2) Where the reassessment of 
teenedits of a to, id irnf)Tovenient dis¬ 
trict Ills not been made*, advertised, 
re-\ ise d and contirirud as in the case* 
of tile eniginal assessment and with 
like (licet, an Older enjoining the 
eolleetioii of the oTigmal .isse.ssnient 
is pre. mature' —Uo id Impiovenient 
Dist No J V .Morns, 211 SW 389, 
153 Aik 6 15 

(3) Until the piopeity owner's 
riglits are affe'eUd by some illegal 
pioetcding, he li is no right to main¬ 
tain <in aelioii to enjoin an asStss- 
rnt nt--Ml•'-souT 1 I’ac R Ce) v Board 
o1 Conirs of ]\Iileli(ll Ccunty, 204 ]* 
729, 110 Iv.in 582 

Complaint held sufficient 

Ueiinplaint o( properly owner, al¬ 
leging that liighwav district was 
imiirojxilv formed, iliat tax was 
levud for indebtedness not due. and 
that iilainliil was di*-ci irninated 
against and denied hearing, was held 
suthcicnt to iximit urging of de¬ 
fense 


US— St 1.0UIS eSf S W Rv Co V 


Natlin, Dt^Ba 

, 27 

F 2d 

766, 

af- 

filmed 4 8 .S Ct 
72 BEd 830 

438, 

277 

U S 

157, 

Ohio—Breen v (” 

art or, 

1(52 

N K 

814, 


28 Ohio App 492 


FartioB 

Holder of special and limited war¬ 
rants was a ne e essarv party to suit 
to enjoin collection of assessments to 


pay warrants —Johnson v Berg, 265 
473, 147 Wash 57 

15. Neb—Tombiink v Sarpy Coun¬ 
ty. 231 NW 783, 120 Neb 160. 

16 Ohio—Maxfield v Brooks, 144 
NK 725. 110 Ohio St 566 
29 CJ p 746 note 25 
Kstoppel of landowner and laches gee 
Infra § 301 
Objections 

(1) In an action, to enjoin the com¬ 
missioners of a re^ad impiovement 
district from constructing the im¬ 
provement, brought be'fore the day 
fixed In the notice of the assessois 
for hearing of complaints against the 
assessment of lane fits, attacks on 
such assessments cannot be heard 
such attacks should be* pn senled bv 
the property owners at the time and 
place designated —Wimberly v Road 
Improvement Dist No 7 In I’olk 
County. 255 S W n.lG, 161 Ark 79 

(2) It ha.s alsc> been held that an 
Injunction suit will not In cvnn after 
the time foi making objections has 
expiied, if complainant faib'd to 
make objections as required—Ba- 
sboie V Blown, 140 NE 489, 108 
Ohio St 18 

Remedy by appeal in equity 

US—Missouri I’ae R Co v Conway 
and Viloniti Road Dist of Faulkner 
County. CCA Aik, 2S0 F 401 
lo\^a—J’lul V Maislnill (''ount\, 216 
\ W 736, 204 low^a 1114 
IiOBB of remedy through fraud 

AVheic road district commissione is, 
afte'r making cornpiomi‘^e agrt*e‘ment 
with lailioad as to its asseLssment, 
bv Iricke'rv and tiaud led railroad to 
believe that othei assessments would 
not be> reduced until time for appeal 
was jiast and assessment as w'bolc 
was gros'^lv arbilrarv and discrini- 
in.itoiv, It e annol be contended bA 
commissioner's that r« in* dv b\ appe.il 
Irorn final assf.ssme nt i-. complete 
and adequate —Kansas Cilv Southein 
liv Co V l^lay, CCA Ark, 2 F 2d 
680 

17. Mull —Alteiinallv Dillman, 256 
N\V 846, 260 Mich 177 

29 C ,I p 716 note 26 

18. Micb—Alternntt \ Dillman 256 
NW 84 6, 269 Midi 177 

19. Ark—Boyd \ Oziik Trail Rond 
Tniproveme'nt Jiist , 269 S W 9g'i, 
168 Ark 255—House v Itaad Tm- 
provernent Dist No 2, Con wav 
Countv, 251 S W 12 158 vXik 320, 
error dismissed House v Road Inir 
pr ovenient Di'^t No 2 ot Conway 
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County, Ark, 45 S Ct 60, 266 US 
17.5, 69 LRd 229 
Bate attack as collateral 

AVhere the statutory proceedings to 
contest an assessm"nt are not 
brought within the prescribed period, 
anv attack made subsequently is col¬ 
lateral rather than diree t, within the 
rule that an assessnifiit w'lll not be 
distuibed on a collatrial nttaek un¬ 
less it IS shown on its fai e to be 
arbitrary--Henderson v Road Irn- 
riroverne nt Dist No 1 of Hot Spring 
Countv, 283 SW 39 171 Ark 8— 

Road Improvement Dist No 4 of 
Saline Coiinlv v Ball, 281 S W 5, 170 
\rk 522—M'isse*y v Arkansas &. Mis¬ 
soni i lligtnvav Dist In Pulaski 
County 259 SW 387. 163 Ark 63- 
Road Impiove'ment T>ists Nos 1, 2 
and 3 of Dallas County v Crarv, 237 
SW 4 44, 1 51 Ark 4 84 
Time allowed held duo proceBB 
A statute whuh reqiined publica¬ 
tion of notice of the* assessment of 
bene fits and a lieaiing on filed pro¬ 
tests to be hi Id no soon r than eight¬ 
een davs after the first publication 
and further allowed ten days from 
the date of drterminition of sin li 
piotests for the filing of a (ompl.iint 
attacking the assessment allowed a 
total of at least Iwentv-eight davs 
in whuh the landow'ncr (oiild takt .k- 
tion and Ibis (onstituted dut picxess 
—IIous( V lb) id Improvement Disl 
No 2, Conu.iv C’ountv, 251 S \\ 12 

1.58 Ark oJO, error dismissed House 

V Road Improvinwnl l>ist No 2 of 
Conwav^ Countv Ark, 45 S Ct 6i>, 266 
US 175 69 B JCd 229 

Attack on juriBdictional grounds, 
as well as for nitre n 11 gulai ities 
held barrtd alter exfinatioii of stat- 
ulorv pt nod—Dak Hill Coiinirv c^lub 

V Town ot Ifittsfoid, 190 N E 521. 

261 NY 115, reversing 2(»6 N Y S 
995 2 10 App Div 802 aflii ruing 252 

NY S 101 140 Mist f’6 I, and i (‘argu¬ 

ment denied 191 NE 620, 261 NY 
672 

20. Ark - Missouri l’.a» R Co v 

Manson-O l\i .in Road Impi o\eiiient 
Dist, 254 SW 659 D»0 Ark 230— 

Davis v Cook. 251 SW 69], 159 
\Tk 81—l>nis \ Cook, 245 SW 
11 155 Aik 613 

29 C J p 717 nott 50 

21. Aik—Nottltsv Tlazelw ood Ro id 
Inipr Dist No 2, 223 SW 597, 144 
AiU 6 12 

29 CJ p 74 7 note 31 

When time starts running 

In a railload company's action to 
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certiorari,22 must be brought within the time pre¬ 
scribed by statute 

Pleadings The complaint must allege sufficient 
facts to entitle complainant to rclief.23 

Fvulcncc The landowner has the burden of 
proMHg the invalidity of the assessment,24 and the 
assessment will not be set aside unless it is clearly 
shown to he erroncous^S or arbitrary or discrimina¬ 
tory,2<> or made in bad faith 27 Where the presump¬ 
tion of the validity of a legislative determination 
of benefits obtains, the landowner must overcome 
such presumption 28 

Relief awoided Relief may be granted only to 
those entitled thereto 29 If the assessment as a 
whole IS made on a correct basis, individual as¬ 
sessments may be corrected without declaring the 
whole assessment void 39 Thus, on objections to 
assessments, a determination that the zone system 


of apportioning benefits was equitable does not de¬ 
prive the court of power to reduce assessments on 
particular tracts which were not benefited to the 
same degree as other property in the same zone 
Where an assessment properly based on the assessed 
valuation of the property exceeds the assessed ben- 
fits to such property, the whole assessment is not 
rendered invalid, but merely a reduction of the as¬ 
sessment down to the amount of the assessed bene¬ 
fits IS called for ^2 

Costs are awarded in accordance with statute 35 

§ 301. - Estoppel of Landowner 

Landowners may be estopped to object to or obtain 
relief from a defective or irregular assessment 

Landowners may, by their acts or omissions, be 
estopped to object to a defective or irregular as¬ 
sessment,34 but such estopjicl docs not ansc unless 


pnjoin a spiclnl as&fto pav 
for the cost of liaid surfeited road on 
th» sole ground that ihe assessment 
IS arlutr.'iiV, capneious and diserim- 
inatoiv n^,^onst plaintilf’s rights the 
action ma\ he hioughi within lhirt\ 
days from thf‘ final order making the 
apcilal assessment, ind, whert the 
hoaid made an order esttiMIshing (he 
propoi tionnl(‘ cost in the* dlffeient 
zon(‘s and lived a date for hearing 
objections, and plaintiff appeared and 
obit cl ed, and the board refused to 
make changes, the first order was 
merely tentative, and the final order 
was made on the date when the land- 
owners' complaints were passed on, 
and the action was not barred if 
brought w’lthin thirty days from that 
date —Missouri Pac R Co y Hoard 
of Com’rs of Mitchell County, 204 P 
720, 110 Kan nS2 

Jolulngr in suit seasonably instituted 

Owners of land cannot direetlv at¬ 
tack the validity of assessments by 
Joining in a suit to enjoin proceed¬ 
ings thereunder after slatutory limit 
of thiTlj. days from the completion 
of (he ass. ssme nl.s, although such 
suit was instituted within Mith peii- 
od—Desha Road Improveniint Dist 
No 2 V Stroud. 241 SW 882, 163 
Ark 587 

22. N J—United New Jeisey R &. 
Canal Co v Cummere, 54 A 520, 
69 N J I^aw 111—Rergen Count^ 
Sav Rank v Union Tp , 4 4 N J Law 
599 

23. Ark—Newberry V Itoad Im¬ 
provement Pist No 1, 245 SW 
824. 156 Ark 27f> 

24. Mo—Mudd v Wehnievcr, 19 S 
W 2d 801, 323 Mo 701 

29 C J p 747 note 33 

25. Ark—Kansas City Southern R\ 
Co V Road Improvement Dust No 


! 3 of Sevier County. 24b SW 113 

156 Ark 116 
29 r T p 747 note 34 
Where the evidence is couilictiuer 
as to the fairness or reasonableness 
of the asses^^rnenls, the findings of 
the hoard of commissl'vners and the 
trial court will not he disturbed — 
Cregg V Road Improvement Di‘^t 
No 2 of Jatkson County, 277 SW 
515, 160 Ark 671 Ford v Plum 

Ravou Road Irnpiovenient Di&t, 258 
SW 613, 1C2 Ark 475 
Beductiou of assessment by lower 
court held to achieve more t quit able 
result—Held v Hc»ard of Sur>rs of 
lUymouth County, 205 NW 520, 201 
Iowa 418 

Evidence held insufficient to show 
error—Massty v Arkansas & Mis¬ 
souri Highway DIst in Pulaski Coun¬ 
ty. 259 SW 387 1(.3 Ark 63 

Evidence held sufficient to support 
finding of trial court— Kansas Citv 
Southern H> C\i v Road Irriprove- 
rnent Dist No I of Sevier Couritv’, 
246 S W 11 {, 150 Ark lib 

26. Wash—Wise v Carre tl, 221 P 
312, 127 Wash 5,16 
Evidence held sufficient 
US—Kansas City^ Southcin Rv Co 

V Mav, 2 F2d 680 

Kan --Atthison, T S F Ry Co v 
Hoard of Coin’rs of Anderson (^oun- 
Iv, 245 P 157, 120 Kan blO, deny¬ 
ing rehearing 241 P 282, 120 Kan 
240—Missouri T'ac R Co v Board 
of Com'rs of Mitch<‘ll County, 204 
P 729, no Kan 583 
Evidence held insufficient 
US—Kansas City Southern Ry Co 

V Road Improvement l>lst No ,3 
of StvMer County, Ark, 45 S Ct 130, 
266 US 370, 00 L Fd 335, affirming 
24 6 SW 113, 156 Ark 110 

Kan—Union I’ar R Co v Board of] 
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Com’rs of Jefferson County, 217 P 
315, 114 Kan 156 

27. Wash—Adams County v Scott, 
200 r in 2, 117 Wash 85 

28. US—Kansas City Southern Rv 
Co V Hoad Improvement Dist No 
3 of Sevur County, Ark 45 S ("t 
13C, 206 US (70 00 L Ed 3(5, 
affirming 240 S W 113, 160 Ark 

no 

29 . Persons “similarly situated” 

Highwav^ improvement assessment 
could not be invalidat'd in action to 
set aside assessments, as to those 
owners w^ho accepted benefits of im- 
prov'i merit and paid a^-sessmeiits 
thereon bi’isuse of insufflc len'v of 
petition for improvement, smie sueh 
parties were not ‘similarlv^ situated” 
within statute tirovicJirig that, when 
ciucstion IS of common interest to 
many poisons, oni or more mav sue 
or defend for litncfil of tlie whole — 
South Seattle L'lnd Co v King Coun¬ 
ty, 48 l‘2d 251, 183 Wn-h 284- El¬ 
ston V'' King (\)Uiit\, 14 r 2d 906, 178 
Wash 210 

30 Ark— Desha Rond Trnpioverm nt 
Dist Mo 2 V Stioud, 241 S W 882, 
153 Ark 587 

31. Ark—Pivne v Howard Countv 
Hoad Tmpr Dist No 1. 232 SW 
943. 1 49 Ark 491 

32. Ark — Alitsouri Pac R (^o v 
Walnut Ridge-Allcia Road Im¬ 
provement Dist 254 SW 1065 JGO 
Ark 297 affirmed 15 S Ct 4G3 267 
US 587, 09 L Ed 800 

33. Ind —Montgomery County v. 
Fullen, 20 NE 771. 118 Ind 158 

29 C J p 747 note 37 

34. Wash—South Seattle Land Co 
V King County, 48 P 2d 251, 183 
Wash 284 

29 CJ p 747 note 38 

IMCortg'ag'ee whose mortgage was re- 
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the landowner had knowledge of the defect,and 
his conduct was such that the party setting up the 
estoppel had a right to, and did, rely on it to his 
detriment,in accordance with the general rule 
stated in Estoppel Where the assessment is void, 
mere delay in seeking relief will not work an estop¬ 
pel,^7 nor will such estoppel arise from the fact 
that the landowner signed a petition for the im- 
provement,38 or acquiesced in the doing of the 
work 39 A suit in equity may be barred by lach¬ 
es,'*® but laches cannot be urged as a defense by 
persons whose fraud caused the delay resulting in 


complainant's loss of his remedy at law^i or by per¬ 
sons not prejudiced by the delay a property 
owner is not barred from attacking an assessment 
by reason of his having entered into a compromise 
agreement under which he was defrauded ^3 

§ 302. - Curative Statutes 

Provided they are not arbitrary, defective assessmenta 
may generaiiy be cured by aubsequent iegialation 

Defective assessments may generally be cured by 
subsequent legislation,^"* but arbitrary assessments 
cannot be so cured A statute validating asscss- 


nowed after party who wa«« estopped 
to deny validity of paving: assess¬ 
ment had acqiiijod property, and 
mortgraffce's suotessor, were held 
estopped from complaining: of assess¬ 
ments made against the propel tv — 
Webb V Scott, 176 So 442, 129 Fla 
111 

Defective petition 

Where a new road has been con¬ 
structed and assessments levied on 
property spccuillv benefited, abutting 
ownei s, having cnioved all the bene¬ 
fits of the ronstruftion for five years, 
c.innot then aftc'r restrain the col- 
Ic^ction of such assessment on the 
gTound that ttie <ommlssioners wore 
without jinisdietion to proceed to 
construct the* road because the peti¬ 
tion was not signed bv the owners 
ot two lliiTds of the lineal feet of 
frontage - Carlson v Kitsap County, 
21J P 0^n, 124 Wash 155 

Noncompliance with statutory rather 
than constitutional requirement 

(1) Whfre the defect or iriegular- 
itv fomplained ot consists only of a 
n()nr oinpllance with statutojv re- 
quinrnent with whuh the legislature 
could ha\t dnpi'nsod, and no consti¬ 
tutional piocisioTi Is violated fail¬ 
ure to n sort to the statutor\ rt medy 
for (ont(>sting oi (oir'^cling the' as¬ 
sessment bars anv ather attack — 
AtuJciseiri V Hoard of Road Com’is of 
Oakland Oounty, 2Gt, NW 57S, 268 
Mich 613 

(2) So, where the statute required 
both peisling and publication of no¬ 
tice although the' constitution re- 
qiiiiid onl\ one notice, objc'Ction can¬ 
not be taken to the assessment six 
\ears after completion of the im¬ 
provement, W'here proper notice* was 
posted, although published notice 
was defc^ctive —Fuller v Union Hake 
Land Co, 214 NW 412, 230 Mich 
437 

Facts held to show estoppel 

(1) Owner of property assessed 
for paving purposes, w^ho signed pe¬ 
tition for paving of highwav and 
made no oblecllons to pavement or 
assessments, was estopped later to 
complain about assessment —Webb 
V Scott, 176 So 442, 129 Fla 111 


(2) Other facts—Elston v King 
County, 34 P 2d 906. 178 Wash 210— 
29 C J p 747 note 38 fb] 

Facts held not to show estoppel 
Abutting propert\ owmor and those 
represented hv her ind all olhtrs 
similarly situated who have not slept 
too long on their rights, and W’ho 
have not ratified highwray improve¬ 
ment proceedings bv paying assess¬ 
ments without protest, cannot Ik* 
estopped to attack valiclilv of pt'ti- 
tion on Jurisdictional grouncls be¬ 
cause of lack of statutory requisite 
number of signatures—Elston v 
King County, supra 
35 NT—Oak ITill Country Club v 
Town of Pittsford 252 NTS 101, 
140 Misc 86*5 affirmed 266 NTS 
OO.^ 240 AppDiv 802 reversed on 
other grounds 190 NE 321, 264 N 
T 133, rcargument denied 191 N 
E 620, 264 NY 672 
29 C.T p 747 note 39 

36. ITS—Thish V Branson, Ark, 
248 F 377 160 CCA 387, reversed 
on other grounds 40 R Ct 113, 251 
US 182, 64 LKd 215 

37. NY—Speir v Utrecht, 24 NE 
692 121 NY 420 

Ohi(J ^—T^ewis V Svmmes 56 NE 
194, 01 Ohio 471, 76 Am R R 428 
Failure to give notice held juris¬ 
dictional defect so »^hat landowner 
wa«- not estopped to object to nssfs^- 
ment after completion of w'^ork - - 
P.illings Bench Water Ass’n v Yfl- 
lowstonc County, 225 996, 70 Mont 

401 

38 Ohio—Pawson v Barron 9 Ohio 
R * C P 706, 8 Ohio N P 354 
29 C T p 717 note 43 

39. Fla —Hillsborough County v 

Mcmornl Heights Development 
Co 154 So 188. 114 Fla 251 

29 CJ p 747 note 44 

40. Nf'b —Tombrink v Sarpv Coun¬ 
ty. 231 NW 783 120 Neb 160 

41. U S —Kansas Citv Southern Rv 
Co V May, C C A Ark . 2 F 2d 680 

42. US —Kansas City Southein Ry 
Co V May, supra 

43. US—Kansas City Southern Rv 
Co V May, supra 

44. U S —Road Improvement Dist 
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No 1 of Franklin County, Ark , v 
Missouri pat H Co, Ark, 47 SCI 
563. 274 IT S 188, 71 L Ed 992, mod¬ 
ifying, CCA, 2 F 2d 340—Hills¬ 
borough Countv V Highwav En¬ 
gineering & (Construction (^o , C C 
A Fla, 94 F 2d 410 certioiarl de¬ 
nied Highwav Engineering & Con- 
strut Lion Co V Hillsborough Coun¬ 
ty, 58 S (Ct 912, 304 UR 560. 82 L 
Ed 1527 rehearing denied 58 S Ct 
1037, 304 UR 589, 82 T. Ed 1549— 
IT S Fidelity Cuarantv' Co v 
Highway Engineering Construe* 
lion Co. (CCA Fla, 51 F 2d 894, 
ccrtioinn domed 52 R Ct 4 1, 284 
ITS 669, 76 H Ed 566 
Pin—Wt'bb V StoLt 176 Ro 442, 1 29 
Fla 111—Smith Bros \ AVilIiams, 
126 Ro 367, 100 Via 64 2, followed 
in Smith Bros (Const Co v Hart, 
126 So 37 5, 101 Fl-i 651, affirmed 
136 So 199 101 Fla 653 and fol- 
Itnved in HilKborougb Ctaintv v 
,leffords, 12(. So t73, 101 Fla 654 
29 CJ p 747 note 45 
When statute may he enacted 

(1) Aft(*r filing of asm 

with county court—Kansas City 

Southei n Rv Co v Rond Tmprov (- 
merit Pisl No 3 of St vier Ctiuntv. 
246 SW 113, 156 Ark 116 

(2) During ptndtncv of liligatit)n 

—Kansas tcitv' Soutluin R\ Co v 
Road Improvemi'nt Disl No 3 of 

Sevier Countv, supin 

(3) T>uiiiig pendt'iit v’^ of appeal — 

Road Impiovcmenl Dist No 6 of 

Hawn nee (County v St liOuis-San 
Friruisto Rv (Cq ^ 262 SW 26, 164 
Mk 112 

Extent of validation 

Valitlation of ro.id distints creat¬ 
ed by eommissitmeis’ courts and 
bonds issued bv tht m relates batk to 
first step taken in the creation of the 
districts and includes all subsequent 
slt'ps and pit)ocedings takt'n in< lud- 
Ing assessmt'nts made thoieiintler — 
Houisiana Rv Nav (Co v^ State, 
TexCivApp, 298 R W 462, affirmed. 
Com '\pp , 7 S W 2d 71, rebt'aring de¬ 
nied 17 SW2d 457 

46. U S —Road Improvement Dist 
No 1 of Franklin (Countv, AiK , v 
Missouri Pac R Co , C C A Ark , 2 
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ments “notwithstanding any irregularity in form 
ancf substance in the making thereof” docs not ap¬ 
ply to fraud in the proceedings and cannot cure de¬ 
fects of such character Where the legislature, 
by validating act, ratifies and adopts assessments 
not spread by it, but which it could have originally 
spread, the assessments become legislative assess¬ 
ments '*7 Whether or not a statute is intended to 
cure particular defective assessments is a matter 
of construction ^8 

§ 303. - Reassessment and Additional 

Assessments 

Where authority to do so exists, new or additional 
assessments may be levied to coirect prior irregular or 
defective assessments, or to apportion the benefits more 
equitably, or to meet increases in the cost of the improve¬ 
ment Proceedings for reassessment are substantially 
the same as those for original assessment. 

Except in so far cis it is granted by constitutional 
or statutory provisions, a county court has no an- 
thoiity to change assessments^^ Authority usually 
exists to reassess, ^'‘0 when prior assessments are 


invalid or irrcgular,^^ or have become inequitable 
by reason of the construction of the road^^^ or at 
stated intervals,®'^ and statutes authorizing such 
assessments are valid So a reassessment or an 
additional levy may be made when the amount 
laised by the original assessment proves inade¬ 
quate,^''* as in the case of a change in the plans of 
the road increasing the value of the lands as¬ 
sessed Conversely, where the prior assessment is 
rendered excessive by reason of contnbutions by 
the slate, the assessments may be required to he 
reduced, although not below a sum sufficRiil, when 
added to the state’s coiUnhntion, lo pay the dis¬ 
trict's currently maturing obligations TIu omis¬ 
sion in an assessment of lands benefited may lie 
subsequently corrected Where, however, the 
statute requires all lands benefited to be assessed, 
the assessment establishes the fact that the desig¬ 
nated lands arc benefited to the (\tenl inrlic<ited, 
and a further assessment cannot be levied on other 
lands of the same owners as long as the original 
assessment stands I'hc power to appoint new 


F 2(1 340, rnoclifiod on othnr grounds 
47 act 563. 274 US 1S8, 71 L Ed 

Ark—Gihson v Spikes, 220 S\V 66 
143 Ark 270 

▲SBoffiment held not Incurable 

Ark —Hoad Improvement Inst No 6 
of Lawrenc<‘ County v St I^ouis- 
Siin Francisco Ily Co, 202 S W 26, 
164 Ark 442 

46. NT—Tcillnian v Voorhis, 81 N 
y 023 

23 C .T p 747 note 47 

47 US—U S Fidelity & Guaranty 

e^'o V IlJ^rliwav Enjrinf’rnnfi ^ 

C^onstriKdion tXj , C A 1^'la 51 F 

2d toilioian dcnusl 53 S Ct 

4 3. 3 1 US 663 76 U Ed 5(,6 

Ark Tto id Improvonicnl Uisl No 6 
of Ua\^r^n<^ (’'ount> v St T^ouis- 
Sin Fin rill SCO 11 \ Oo 30 3 S 3(1, 
1()1 Aik 442 —Karis IS Citv Souther 11 
]l\ (T'n V Hoad Jinprov« rill lit Dist 
No 3 of Si'VK'r <''ount>, 216 S AV 
] 1 I, 156 Ark lie 

Fla — \V« ])1» V Scott 176 So 442, 129 
Fla 111- Sniilh Uros v Williams, 
J J(> So 5b7, l(i() FI 1 613 folJovM'd 

in Smith Bros Const Co v TTmt, 
1 3(» So 101 Fla 65}, allirmfd 

136 So 393 101 FIi 653, and lol- 
lowi'd in ITiIIshoroiu.h County V 
diUords. 126 So 373 101 Fla 654 

48. US—IlillslinrouKli Ci iiiiU \ 
TIiKhxvtiv EriKHUM T injr ConslriH- 
lion Co, CCAFJa. 94 F 3d 419 
certiorari denied Hirhwav JOngj- 
ncennp iS.- Construction Co v IIills- 
liorouKh Countv, 5S S Ct 942, 30 1 
US TiftO, 82 r^Ed 1537 Tidnaniim'' 
denifd 58 S Ct 1037, 304 US 589. 
82 L. Kd 1549—U S F'ldehlv A 
(luaianty Co v. Highway Enyinc.ei- 


inx & Construction Co , CCA Fla , 
51 F 2d 834 certioiari d(*ni('d 52 S 
Ct 4 3 281 US 669, 76 L Ed 566 
Ark—Boad Improvoment PIst No 6 
of Lawrence County v St Louis- 
San Francisco Ry Co, 2C2 SW 26, 
164 Ark 442 

49. US—Kansas City Southern Rv 
Co V May, CCA Ark 2 F 2d 680 
Ark—Ttoxd v 07ark Trail Road Tm- 
provement Dist , 260 SW 989, 168 
Ark 255 

60. Aik—Southern Surety Co \ 
Dardancllc Ro'id Impiovcinent Dist 
No 1, 276 SW 1014, 169 Ark 7 55 
42 A L H 299 

29 C .1 p 747 note 48 
Where issue of honas or tax bills de¬ 
layed 

Under a statute so providing, when¬ 
ever the Issuing of special lax bills 
or bonds is c'elaycd for at least six 
months and it appears that the orig¬ 
inal estimate of < osts was (\ifssivt, 
Iho I'ounty tourt may order a new 
( stimat( of losts winch siiall lie the 
basis of the now tax lulls—Johnson 
V Underwood, 21 S W 2d IJt, 3J1 Mo 
578 

61. US—K insas City Soutiiom R\ 
Co V May, CCA Aik, 2 F Jd 680 

29 C .T p 717 note 13 
Prior assessment excessive 

Where till county and the state 
paved a roadway through a city strtel 
and paid the tost th<‘reof, so that the 
original usst ssmerit ]>y the city 
again’>'t thf abutting property for (he 
total cost ol the impiovi'inent was 
invalid, the i lt\ was enlitlf d to inaki 
a new asses^^rnent for various items 
of cost iiK uried by the city In (on- 
nection with the improvement —City 
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of Canulla v Cothran 128 RE 194. 
100 Ua 424 

52. Aik—Higginbotham V Rond Im¬ 
provement Inst No l of Lonoke 
County, 241 SMV 866 154 Ark 112 

53. Ark -Road Tinproytimnt Dist 
No 3 V Moms, 241 S AV .^83, 153 
Ark 6]5 

54. Ark — \rkansas-Taiuisiana High- 
wi\ 1 mpiovM niont Dist v T*i(krns, 
276 SW 355, J60 \rk 603-Earle 
iload Tmpr Dist \ Toimson, 234 S 
W 365, 145 Ark 4 38 

55. Ark Arknnsas-Louisiana High- 
wav Improvt nient 1 list v J’jrkens, 
276 SW J55, 169 \rk C(D 

29 C.T p 747 no(( 51 

56. Ark—Road linpr Dist No 1 v 
Toler 137 SW 702, 1 30 Ark 410 

57. US -Ciuaidiiri .Sivings A. Tru^t 
Co V Dillard, CCA Ark. 15 F 2d 
936 

58 Ind—Sp.iulihng v Mult, 76 N E 
620 1 67 Irul 58 
29 C J p 7 48 noil 63 

Ziand foimerly owned by ITnlted 
States 

A slatule, If construed as permit¬ 
ting leassesSHienl of lorid improve¬ 
ment benefits, so r.s lo in« liid*' land 
owrud hv Uriiled Stales at time of 
road imiirovement, hut snhsequeiulv 
alienated, is uni oust itutionaJ -l>ee 
V Os< eola A' Little Riv<r Road Im¬ 
provement Dist No 1 of Mississippi 
County, Ark, 45 SCI 62li. 368 LS 
643, 63 Kd 1133, reversing J^ee V 
Osceol.i A Little River Tlo id Irnprove- 
m( nt Dist . 257 S AV J70, 162 Aik 4 
59. NJ—AJdridgc v Esbcx I’ublic 
Road Board, 16 A 695. 51 N JLaw 
166 
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assessors continues until a valid assessment is 
made 60 It has been held that, where an assess¬ 
ment has been adjudged void, and canceled by or¬ 
der of court, no right of reassessment exists in 
the absence of statutory authority 6i 

Where a statute gives property owners the right 
to petition for a reassessment, the remedy of an 
owner against an allegedly inequitable assessment 
IS by such petition, rather than by a proceeding to 
restrain construction of the road On refusal of 
such an application, a landowner may compel a re¬ 
assessment by mandamuses or, in a proper case, by 
a suit in equity ^4 

The additional levy or reassessment, like the orig¬ 
inal assessment, can be justified only on the theory 
of benefits to the propcrty,6t> and such benefits must 
not be exceeded ee Under statutory provisions to 
such effect, the total amount of benefits assessed 
must not be diminished®'^ below the amount of the 
district’s obligation 6* A reassessment must be 
made in such a manner as to leave undisturbed con¬ 
tractual rights of third persons, which have inter¬ 
vened 6^ 


The proceedings on reassessment are substantial¬ 
ly the same as those provided for levying the orig¬ 
inal assessment Such reassessment is usually 
required to be on notice*^^ to persons interested 
and on the hearing no question is involved which 
would not be pertinent if made against the original 
assessment In the absence of a statutory re¬ 
quirement, a second order by the county court levy¬ 
ing the taxes is not necessary on reassessment 
The proceeding is not one for the recovery of mon¬ 
ey within the statute of limitations 

§ 304. - Collection, Enforcement, and 

Lien 

a In general 

b Proceedings for enforcement or col¬ 
lection 

c Sale of property 
a. In G-eneral 

Assessments are Hens on the property assessed and 
must be paid in accoidance with the statutory require* 
ments, and collected by authorized officers Pursuant to 
statutory authority, payments made by a landowner may 
be recovered back to the extent that they were illegally 
demanded of him. 


60. N .T—Aldridg-e v Ef«^ox Public 
Road Board, 46 N J Law 126 

61. Neb—Younp: v Bonnelt, 169 N 
W ITS, 102 Neb 740 

62. Aik—ITipffinbothnm v Road Im- 
pi ov(‘menl Dist No 2 of Lonoke 
rount\. 241 S\V 866, 154 Ark 112 

63. Ark—Rond Improvement Dist 
No 2 V Morns, 211 S W 389, 153 
Ark 635 

64 Ark—Road Improvement Dist 
No 3 V Morns, supra 
Bond 

A staluto, pTovidinp that no in¬ 
junction sliall issue to stay woik on 
an> road oi collection of anv lax, un¬ 
less party applvmj^ tbeiefor shall 
first i^ive a pi escribed bond, applies 
to suits sec'kin^iT to .stay the con.stiuc- 
Lion of an iinpi ov c irienl or which 
question the judicial ri^ht to collect 
taxes due an impiovemcuit distiict, 
but does not appl\ to a suit of an in¬ 
dividual piopertv owner, who seeks 
a toirc'ction of his own assessment oi 
an adjustment or i < assessment of 
fCeneral benelits, but where suit Is 
picmatuielv brouRht, there Is no oc¬ 
casion for a bond, even though the 
statute does ajiply in the latter case 
— Road Impiovcinent Dist No 2 v 
Morris 241 S W 389, 153 Ark 635 

65. Aik—Road Impr Dist No 1 v 
Toler, 197 SW 702, 130 Ark 410 
29 C .1 P 748 note 58 
Benefits as basts of assessment see 
supra SS 297. 298. 


66. Ark —Road Impr Dist No 1 v 
ToUr, supra 

29 C J p 74 8 note 59 
Amount of assessments see supia § 
290 

Baisingr amount of installmeuts 

The commissioners have power to 
inciease thci percentag-e of the as¬ 
sessed benefits (hat shall be paid 
annu.illy, if such increase will not 
result in total paMnents exceeding 
total heneflts —Arkansas-Louisiana 
Highway Impiovement Dist v Pic k- 
c'lis, 276 SW 255, 169 Ark 603 

67. Ark—Hunt v Revad Improvc- 

ment T>ist No 12 of Woodiuff 
("ouritv, 270 SW 961. 168 Ark 

266 

68. US—Kansas Citv Southfin Ry 
Co V May, CCA Aik, 2 F2d 680 

Ark—Itoad Imr»rovcuiient Dist No 3 
V Moms, 211 SW 389, 153 Aik 
635 

69. Ark —Road Improvement Dist 
No 3 V Morns, supra 

70. Ind—Montgomery County v 
FiilUn, 12 NF 298. Ill Ind 410, 
petition oveitilled 13 N E 571, 111 
Ind 410 

29 C J p 748 note 60. 

Notice to clerk 

Notice bv attciiney of road Im- 
provcTiient district to countv clcik 
of 1 eduction of taxes by commission¬ 
ers held propel —Meehan v Road 
Impiovemc-nl Dist No 7, 22 S W 2d 
904, 180 Ark 606 

71. Ind—Manor v Board of Com’rs 
of Jay County, 34 N E 959, 137 
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Ind 267, petition overruled 36 N E. 
1101, 127 Ind 267 
29 C J p 748 note 61 

lucreaBingr percentasre of benefits pay¬ 
able 

Resolution of commissioners of 
highway improvement district In¬ 
creasing the percentage of the as¬ 
sessed bemfits that shall he paid an- 
nurillv IS proper W'lthout notice since 
theie IS no constitutional require¬ 
ment of such notice, it being sutli- 
< lent that notice and opportunitv to 
be heard on amount of nssessc‘d ben- 
eflt.s were given—Arkan-^.is-T^ouisl- 
ana Highway Tmpro\emtnt Dist v. 
Pickens, 276 SW 355, 169 Ark 603 
Provision for notice in statute 
A revised assessment is not invalid 
on the ground that the statute under 
which it was made did not piovide 
ior notice, where the provision in the 
statute for notice of the oiiginal as¬ 
sessment necessarily applies to notice 
ot ic'Visc'd assessments as well — 
Wimberly v Hoad Improvement Dist 
iSo 7 in I’olk County, 255 S VV 556 
161 Aik 79 

72. Ind—Goodwin v Warren Coun- 
1\. 44 N E 1110, 146 Ind 164 

29 C J p 748 note 62 

73. Ind—Goodwin v Warren Coim- 
t>, supra 

29 C J p 748 note 63 
74 Ark—Meehan v Road Improve¬ 
ment Dist No 7, 22 S W 2d 901, 180 
Ark 606 

75. Ind—Kline v Huntington Coun¬ 
ty, 51 N E 47b, 162 Ind 321 



§ 304 


mOHWAYB 


40 C.J.S. 


Assessments constitute liens on the property as¬ 
sessed,^6 and do not create a personal liability 
against the landowner,^7 in the absence of a stat¬ 
ute to that effect ,7^ and in some jurisdictions 
it has been held that the legislature has no pow¬ 
er to impose any personal liability 79 The time 
when the hen attaches,®® and its priority over 
other hens,®^ arc matters of statutory regula¬ 
tion Tt has been held that to the extent that 
an assessment is valid, its hen is superior to 
a mortgage which predates it Under a statute 
authorizing counties to pay the cost of highway im¬ 
provements by special assessments and to issue 
bonds and levy taxes, the hen of the special assess¬ 
ment ceitificatcs held by the county and ag«iinst 
which the bonds are issued is not extinguished by 
payments on such bonds,®® and the county cannot, 
and cannot be authorized legally to, release the hens 
of such certificates until the bonds are fully paid 
or full payment is satisfactorily provided for 

Payiiufit Local assessments for highways must 


be paid in the mode provided by statute,®® and with¬ 
in the time limited ®® Payment of an assessment is 
void unless made to the proper officer.®7 Where 
the statute provides for the issuance of certificates 
for work done, which shall constitute hens on the 
property assessed and be assignable as promissory 
notes, payment of a certificate sought to be fore¬ 
closed by an assignee thereof is no defense unless 
made before the assignment or before notice there¬ 
of,®® and a mere plea of payment, without more, is 
insufficient ®® 

Collecting officers. Road improvement assess¬ 
ments should be collected by the officers designated 
by statute,®® as, for example, the county collector®^ 
or treasurer,®® and it has been held to be the duty 
of the district commissioners to sec that delinquent 
taxes are collected For failure of the collector 
to turn over the amount collected to the person en¬ 
titled thereto or to account for it, the collector®"* 
and his sureties®^ are liable Tn a proper case, a 
federal court has jurisdiction to appoint a receiver 


70. Aik—Norlhfrn Road Tmpiove- 
rn«‘nt Dist of Arkansas Countv v 
Zimmcrnian, 67 S W 2d 107 188 

Ark 627—Tall man v Ron id of 
Coni’is of Northein Road Tmprovo- 
nn nt Dlsl of Arkansas e'ounty, 49 
SW2d 1030. 185 Ark 851 
Mo —Mudd V \V<*hm(\er, 19 S W 2d 
891, 323 Mo 704 

Ohio —Chapman v Sollars, 38 Ohio 
St 37 S 

Pa—TovMiship of Spring Gnrdon v 
Ro»?nri, 52 York L<<*k Ilec 21 
29 C J p 748 note 67 

Xtecord of lien 

A sp(‘< lal .issessmtMit lien whuh 
has been enttrod of it (old rnav be 
amended bv' adding- axerments omit¬ 
ted bv iiii‘-tcike, exon altei llu time 
for filing sui h liens has oxpirt'd On 
a rule to stiiko a paving lien fiom 
the retord the question as to xxluth- 
cr or not the proptu tv owner has 
been assessed for the proper jiropoi- 
tion of the entire expense cannot be 
consider<'d, such questions must Ik* 
raised bv aflldavit of defense to a 
s{ lie facias on the lien—Mt Leban¬ 
on Tp V Robinson, 83 Pa Supei 639 

77 Ohio—Chapman v Sollars, 38 

Ohio St 37S 
29 C J p 7 18 note 69 

78. Or—Ivanhoe v Enterprise, 4 5 
I> 771, 29 Oi 2tr>, 35 LKA 58 

29 CJ p 74 8 note 70 

79. NC—Raleigrh v Peat e. 14 S E 
621, 110 NC 32, 17 L.RA 330 

29 C J p 748 note 71 

00. Ark—Sanders v Brown, 47 SW 
401, 65 Ark 498 
29 C J p 748 note 74. 


81. Tnd—Murphv v Beard, 38 NE 
33, 138 Ind 500 

29 C J p 718 note 75 

82. Oliio—Kentucky Joint Stock 

Band Bank of Bexington, Ky , v 
Jexxctt, 9 N E 2d 915. 6.5 Ohio App 
422 

83. Fla—Hillsborough County v 

Bregenzer 10 So 2d 498 

84. Fla—Hillsborough County v 

Biegenzei, supra 

G5. Wis—Bale? V Hosrner, 83 N \V 
616, 107 Wis 380 
29 C J p 748 note 06 

86. AVash—State V IIilLs, 186 P 296. 
109 Wash 173 

29 C J p 748 note 06 

87. Wis—Baier v Hosrner, 83 N W 
645, 107 Wis 380 

88. Ind—Fainu‘rs’ Bank v Orr, 65 
N bZ 36, 25 Ind App 71 

89. Ind—Farmeis’ Bank v Orr, su¬ 
pra 

90. Kv — Bailey v Magoffin County, 
38 SW2d 923. 238 K> S05 

91. Ark -Missouii Pac R Co v 
Senr.s, 206 SW 653, 166 Ark 653 

Fla - State ex rel Atlantio-Gulf Spe¬ 
cial Road and Bridge Dist v Bass, 
118 So 212, 96 Fla 478 
Sheriff and collector 

While the constitution and statutes 
make the sheiilT ex offlcio collector 
of laxcf, special assessments are not 
within the purview of these provi¬ 
sions, and, in the abs<*nce ol any oth¬ 
er statute, the sheilff will he under 
no duty to collect 8pe<*lal assess¬ 
ments, hut, where a statute express¬ 
ly piovides that special assessments 
shall be collected by the collector, one 
who holds the office of sherllf and 
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collec tc^r IS hound to collec t the as¬ 
sessments— Moose V Bartlett, 277 S 
W 340 169 Ark 963 

92. Colo—Moffat Tunnel Impiove- 
menl Dist v Citv and Coimt> of 
Benver, 26 J*2d 736, 93 Colo 317 
X^lahlllty for costs as between dis¬ 
trict and county 

WhfTp a statute designated the 
county tieasurer as fhe ofMcei to col¬ 
lect improvement district taxes, with¬ 
out any provision as to i)a>ment of 
the costs of such collection, the ex¬ 
penses of such collect ion must ho 
botne bv the distiict and not by tbe 
county—Mofiat Tunnel Improve¬ 
ment Dist V City and County of 
Denver, supra 

93 Ark — Nortii Arkansas Higiiwav 
Improvement Dist No 2 v Row¬ 
land, 282 SW 990, 170 Ark 1168 

94. Ark—Sc)ulh Millei Countv High- 
wa\ Dist v Doistv, 297 SW 8.33 
174 Ark 663—Moose v Bartlett, 
277 SW 340. 169 Ark 963 

95. Ark—South Miller Countv Iligh- 
wav Bi*-! V Dor&e>. 297 SW 833, 
174 Ark 66 3—Moose v Bartlett, 
277 SW 340, 169 Ark 963 

Taxes after abandonment of district 
AVhc'rc the highway district was 
aiiandoned and a receivc^r appointed to 
wind up itb aflairs, and the chantc‘rv 
court decrec'd a lev> on the projiertv 
within the district to liav preliminary 
expenses, and directed the county col¬ 
lector to collect such levy, the col¬ 
lection of buch taxes bv the collector 
was "by virtue* of office" within the 
terms of his fidelity bond, so as to 
render his sureties liable for his 
failure to turn over or account for 
the sums collected, and the receiver 
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of a road improvement district to collect assess¬ 
ments to the extent necessary to pay outstanding 
bonds, m accordance with the provision of the stat¬ 
ute creating the district that in case of default of 
such bonds the assessments should be collected by 
a receiver 

Fcnalttcs, interest, and attorney*s fees. In the ab¬ 
sence of an applicable statutory provision, a penal¬ 
ty for delinquency in the payment of the taxes may 
not be collected,but such penalties may be im¬ 
posed where there is authority therefor Under 
some statutes, interest^^^^ at the rate permitted by 
statute,^ and a charge for attorney’s fees," may al¬ 
so be imposed 

Release fiom liability Under a statute provid¬ 
ing for the payment of a road district’s debts by the 
stale, but not providing for reimbursement of land- 
owners who had jiaid their assessments, the district 
may waive the collection of delinquent assessments, 
.ind IS not required to enforce their collection by 


sale of the properties and to distribute the proceeds 
among the landowners of the district ^ 

Recovery hack of payments Pursuant to statu¬ 
tory authority, a landowner who has paid a special 
assessment may recover back as much of the pay¬ 
ment as he shows to have been illegally, inequita¬ 
bly or unjustly demanded of him and the right to 
recover excessive payments has been held to exist 
even in the absence of express statutory provi¬ 
sions ^ So, where a statute requires a reduction of 
assessments within certain limits in proportion to 
contributions received from the state toward the 
cost of an impiovement, a property owner whose 
assessment was not so reduced and who had paid 
the original assessment under protest may recover 
the amount by which the assessment was excessive ® 
Under a statute so providing, county and stale road 
funds may be ajiplied to the reimbursement of own¬ 
ers of designated classes of property who have paid 
benefit assessments for the construction of state 
highways,'^ but the mere fact that the district has 


was a plaintiff to maintain an 

action ai;ainst them—South Miller 
Countv HiKhway Dist v Dorsev, 297 
SW 821, 174 Ark 5.11 

96 US—Guardian Savings & Trust 
Co V Koad Improvement Dist No 
7 of I’oinselt County, Ark, 45 S Ct 
201, 267 US 1, 60 L. Kd 487, modi¬ 
fied on other grounds 41 S t^t 351, 
267 US 580, ()9 UEd 7^8, and i e- 
versiriff, CCA, Road Improvement 
Dist No 7 of Poinsett County, Ark 
V Guardian Savings & Trust Co, 
298 F 272 cerliontn granted 
Guardian Savings A: Trust (X) v 
Road Improvement Dist No 7, of 
Poinsett County, Ark, 41 SCt 637, 
265 US 578, 68 L Ed 1188 
Although receivor could not levy 
aeeessmente as an original act, ho 
could collect assessments levied in 
accordance with a resolution previ¬ 
ously passed hy the district commis¬ 
sioners —Guardian Saving.s Ac Trust 
Co V Dillard, C C A Ark , 15 F 2d 
9') 6 

97. A defunct road district cannot 
collect a penalty for delinquent taxes 
where the statute authorizing such 
penalty applies only to going dis¬ 
tricts—McPherson v Board of 
Com’is of Hazelwood Road Imp Dist , 
10 SW2d 87b, 178 Ark 289—Mis- 
souii I’ac R. Co v Sears, 265 S W. 
653, 166 Ark 104 

98. Ark—Hires v Douglas, 129 SW 
2d 959, 198 Ark 559—Tallman v 
Board of Com’rs of Northern Hoad 
Improvement Dist of Arkansas 
Countv, 49 SW2d 1019, 185 Ark 
851—McPherson v Board of Com’rs 
of Hazt Ivvood Road Improvement 
Dist, 10 SW2d 876, 178 Ark 289 
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—Missouri Pac R Co v Scars, 265 
S W 653, 166 Ark 104 

99. Ark—Hires v Douglas, 129 SW 
2d 959, 198 Ark 559 

1. Ohio—Matthews v Huwe, 19 
Ohio App 113, error dismissed 144 
NB 610, 109 Ohio St 628 

2. Ark —Mcl’herson v Board of 
Com’rs of Hazelwood Road Imp 
Djfal, 10 SW2d 876, 178 Ark 289 

3. Ark—Tri-Countv Highway Im¬ 
provement Dist V Taylor, 43 SW 
2d 231. 184 Ark 675 

Purpose of such a statute is to 
relieve delinquent landowners from 
payment of any debts incurred by the 
district prior to its enactment —Todd 
v Denton, 64 S W 2d 331, 188 Ark 
29—Tn-County Highway Improve¬ 
ment Dist V Taylor, 43 S W 2d 231, 
184 Ark 675 

Sffect on power to enforce 

The lefunding of county load bonds 
and the making of contributions by 
state under act of 1941, authorizing 
the refunding to counties of moneys 
expended in building roads taken 
over by state, did not affect author¬ 
ity of county to collect delinquent 
tax liens in amounts due under spe¬ 
cial assessments pursuant to act of 
1925, authorizing certain c(»unties to 
pay cost of improving highways by 
special assessment, but, in v'^iew of 
the lefundlng act, the present en¬ 
forcement of such special assessment 
liens mav be d^Itried hy couit on 
reasonable condilions until legisla¬ 
ture perfects lu purpose with ref¬ 
erence to securing payment or sat¬ 
isfaction of bonds for which special 
assessment ad valorem taxes are 
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pledged—Hillsborough County v 

Bregenzer, Fla, 10 So 2d 498 

4. Nth — Brown Ke.il Estate Co v 
I.*.irjcastf r (’ountv, 1S8 NW 247 
108 Neh 514, followed in I^oos v 
Lancaster County, 188 NW 253, 
108 Nel) 511 

Ohio—Crawford v Zangerle, 184 N 
E 290, 126 Ohio St 121 

5. Ohio—State v Board of Com’rs 
of Mercer County, 164 N K 755, 
119 Ohio St 504 

6. US—Guardian Savings & Trust 
Co V Dillard CCA Ark, 15 F 2d 
996 

7. Kan —State v Board of Com’rs 
of Shawnee County, 252 P 466, 122 
Kan 514 

ABseBBxne&ts payable in inatallmentB; 
payment in full 

Wheie the assessment is payable 
in annual installments, a landowner 
paving the assessment in full is lim¬ 
ited to reimbursement annually as 
one paying assessmrnt in install- 
mmts, and a taxpav’^er cannot re¬ 
ceive a refund of assessment for 
haid surfaced roads and also be re¬ 
lieved from paving the assessment 
due in su( h year —State v Horn, 
270 P 597, 126 Kan 691 
Xiimitatioii of landownerB entitled to 
reimbnrB ement 

(1) Limiting leinihursement to 
those whose land is situated within 
one mile of highway is not ineffectu¬ 
al —State V Horn, supra 

(2) Act authoiizing reimburse¬ 
ment of tertain towns for paving and 
providing for abutting property own¬ 
ers’ sharing in reimbursement in one 
specific town did not authorize abut¬ 
ting owners to share in reimburse- 
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been reimbursed from such funds does not require 
reimbursement of the landowners in the absence of 
statutory provision therefor.^ Taxes paid by prop¬ 
erty owners in a city under assessments erroneous¬ 
ly levied against their property instead of against 
property in the township outside of the city cannot 
be recovered after the lapse of many years, where 
to permit such recovery and to assess the property 
that should have been assessed would result in even 
greater inequities ® Under some statutes, a pay¬ 
ment cannot be recovered unless it was made in¬ 
voluntarily;^® and a mere protest against the valid¬ 
ity of the assessment with notice that the taxpayer 
intends to bring suit to recover the payment is not 
enough Under some statutes, where the taxpay¬ 
er has paid the assessment, he may obtain a refund 
of the amount paid on certificate of the road super¬ 
visor that he has worked out his tax,i2 ^nd, where 
such refund has been made in reliance on a fraud¬ 
ulent certificate, the county may sue to recover such 
refund Conditions precedent to the maintenance 
of an action to recover payments must be complied 
with,^^ and such compliance must be alleged in the 
petition.^® 


b. Proceedings for Enforcement or Collection 

Proceedings for enforcing the payment of delinquent 
special assessments are governed by statutory provisions 
and general rules. 

Proceedings for enforcing the payment of de¬ 
linquent special assessments are largely governed 
by special statutory provisions.^® Even though the 
assessment is a lien, such lien can be enforced and 
the bills collected only by an action in court The 
common method of enforcing collection is by a pro¬ 
ceeding to foreclose the assessment hen, which is 
in the nature of a proceeding in rem More than 
one system for enforcement may, however, be avail¬ 
able,^® and some statutes provide not only that the 
assessment shall be a lien on the land, enforceable 
by sale, but that it shall also be collectable by ac¬ 
tion against the owner 2® 

Who may sue Under appropriate statutory pro¬ 
visions, proceedings to enforce the collection of de¬ 
linquent taxes, as by foreclosure of the hen, may 
be brought by the road distnct^^ or by the com¬ 
missioners thereof ^2 

Time to sue Proceedings for the collection of 
delinquent taxes must be brought within the time 
prescribed by statute ^3 An action commenced aft- 


ment to another town—Little v 
Town of Conway, 171 S B 447, 171 
SC 27 

Xnterest 

Highway commission in making re¬ 
imbursement for assessments was 
held not authorized to pay Interest 
on assessments or on bonds issued 
on deferred payment of assessments 
—State V State Highway Commis¬ 
sion. 281 P 8f>5, 129 Kan 192 
& SC—Little V Town of Conway, 
171 SE 447, 171 SC 27 

9 . Mich—City of Farmington v 
Township of Farmington, 293 N 
W 911, 294 Mich 693 

la Ohio—State v Board of Com’rs 
of Mercer County, 164 N E 765, 
119 Ohio St 604 
Whan pasmiaiit Involimtary 

In the absence of acts amounting 
to duress or coercion, where there 
is no legal compulsion, or at least 
proceedings legally instituted by the 
officials, or threatened to be institut¬ 
ed, for distraint, or to subject the 
property on which the assessment 
was made to sale for the collection 
of such assessment, or amounting to 
a threat to institute such proceedings 
and thus subject the relator to costs 
and expenses, a payment cannot be 
said to be involuntary —State v 
Board of Com’rs of Mercer County, 
supra 

11. Ohio —State v Board of Com’rs 
of Mercer County, supra 

12, Wash—Walla Walla County v. 


Oregon R & Nav Co , 82 P 716, 40 
Wash 398 

13. Wash —Walla Walla County v 
Oregon H & Nav Co, supra 

14. Neb—Brown Real Estate Co v 

Lancaster County, 188 N W 247. 

108 Neb 614. followed In Loos v 
Lancaster County, 188 NW 263, 

108 Neb 631 

15. Neb —Brown Real Estate Co v 

Lancaster County, 188 NW 247, 

108 Neb 614, followed in Loos v 
Lancaster County, 188 NW 263, 

108 Neb 531 

Petition held enffleient 

A petition to recover as much of 
special assessments as is illegal, in¬ 
equitable, and unjust, alleging that 
plaintiffs had made complaint before 
the board of equalization for the 
county of the matters now com¬ 
plained of, and had paid assessments 
under protest, giving notice of in¬ 
tention to sue to recover them, stat¬ 
ing the alleged grievance and ground 
therefor, and that the suit had been 
brought within the time prescribed, 
stated a cause of action—Sawyer v 
Lancaster County, 188 NW 253, 108 
Neb 630 

16. Ark —Northern Road Improve¬ 

ment Dist of Arkansas County v 
Zimmerman. 67 S W 2d 197, 188 

Ark 627—McPherson v Board of 
Com’rs of Hazelwood Road Im¬ 
provement Dist, 10 SW2d 876, 178 
Ark 289—Missouri Pac R Co v 
Scars. 265 SW 663, 166 Ark 663. 

29 C J p 748 note 66 
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17. Mo—Mudd V Wehmeyer, 19 S 
W2d 891, 323 Mo 704 

18. Ark —Northern Road Improve¬ 

ment Dist of Arkansas County ^ 
Zimmerman, 67 S W 2d 197, 188 

Ark 627 

19. Ind—Robinson v Rippey, 12 N 
E 141, 111 Ind 112 

N J —Fairfield Dairy Co v Peer, 77 
A 1077, 80 NJLaw 64 9 
Defunct or going district 
Ark—Missouri Pac R Co v Sears, 
265 SW 653, 166 Ark 104 

20. N J —Fairfield Dairy Co v 
Peer, 77 A 1077, 80 N J Law 649— 
Aldridge v Essex Public Road 
Board, 16 A 696, 51 NJ Law 166 

21. Mo —Platte City Ben Assess¬ 
ment Special Road Dist of Platte 
County V Couch, 8 9 W 2d 1003, 
320 Mo 489 

22. Ark —Tallman v Board of 
Com’rs of Northern Road Im¬ 
provement Dist of Arkansas Coun¬ 
ty, 49 SW2d 1039, 185 Ark 851 

23. Ark —Meehan v Road Improve¬ 
ment Dist No 7. 22 SW2d 904, 
180 Ark 606 

Wash—Seattle v O’Connell, 48 P 
412, 16 Wash 625 
Zf tha land has been sold to the 
state for nonpayment of general tax¬ 
es, the lien for improvement taxes is 
not suspended, and the district must 
institute proceedings to enforce it 
within the statutory period after the 
taxes become delinquent —Tallman 
;V. Board of Com’rs of Northern Road 
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er the tax has become delinquent is not prema- 
ture.24 

Defenses. The availability of various matters as 
defenses to proceedings to enforce collection of de¬ 
linquent taxes has been considered by the courts 25 

Pleadings The complaint or petition for the en¬ 
forcement of the collection of benefit assessments 
must contain all the necessary allegations, such as 
allegations as to the organization of the district, 
nonpayment of the taxes, a description of the lands 
proceeded against, the amount chargeable to each 
tract, and a prayer for foreclosure 26 

Evidence In an action to collect taxes due for 
a road improvement project, general rules of evi¬ 
dence are applicable.27 

Judgment. The judgment may properly include 
a charge for attorney’s fees where it is author¬ 
ized 28 Under a statute so providing, the judgment 
must include the amount of taxes, the statutory pen¬ 
alty, interest, and costs 29 The imposition of an 
unauthorized penalty is error 20 


Review. On appeal from a judgment in a suit 
to enforce the collection of delinquent taxes, the 
appellate court will not consider any questions not 
properly within the issues of the case.21 

c. Sale of Property 

The lien may be enforced by a tale of the land in ac¬ 
cordance With statutory provisions. 

The hen of a special highway assessment may be 
enforced and foreclosed by a sale of the property 22 

Property subject. Land, title to which rests in 
the district by virtue of the district’s purchase of 
It on a tax sale, is exempt from sale for taxes as¬ 
sessed for the period during which title is so held. 
A decree authorizing such a sale, although valid 
on Its face, is not conclusive, and a deed executed 
pursuant to such a decree and sale is invalid 23 
Where, after a special assessment had become a 
hen on certain lots, a city purchased them for school 
purposes, the land was regarded as being used by 
a state agency for state governmental purposes, and 
hence was exempt from sale for the delinquent tax¬ 
es 24 It has also been held, however, that, where 


Improvement Dist of Arkansas Coun¬ 
ty. 49 SW2d 1039, 185 Ark 851 

24. Ark —Meehan v Road Improve¬ 
ment Dist No 7. 22 SW2d 904, 180 

Ark 606 

25. Defexuies held available 

(1) Where excessively dispropor¬ 
tionate assessment for highway im¬ 
provement was fraudulently and in¬ 
tentionally made against railroad, It 
may defend action for assessment on 
that ground—Hatch v Michigan 
Cent R Co, 212 NW 950. 238 Mich 
381 

(2) Determination by county court 
on facts In ordering improvement 
does not preclude property owner 
from asserting contrary, when sued 
on tax bill—Mudd v Wehmeyer, 19 
SW2d 891, 323 Mo 704 

(3) An owner of land abutting on 
a public road in county could ques¬ 
tion correctness of paving certificate 
Issued by county either on ground 
that certificate was based on front 
footage greater than that occupied 
by abutting land involved, or that 
cost of improvement was less than 
amount on which certificate was 
based —Evans v Hillsborough Coun¬ 
ty, 186 So 193, 135 Fla 471 

(4) As respects the contention that 
defense of invalidity of assessment 
could not be set up in suit to enforce 
tax bills on the ground that the tax 
bills had been sold to innocent pur¬ 
chasers, an allegation in the answer 
that plaintiff road district was not 
owner of tax bills sued on was not 
an admission of sale thereof—Platte 
City Ben Assessment Special Road 


Dist of Platte County v Couch, 8 
SW2d 1003, 320 Mo 489 

(5) Other defenses—Rodgers v 
Hanchett Bond Co, 116 So 15, 94 
Fla 1238 

Defenses held not available 

(1) Property owners, given oppor¬ 
tunity to challenge correctness of 
assessments when list was filed and 
notice published, cannot challenge 
them in suit to enforce tax lien — 
Henderson v Road Improvement Dist 
No 1 of Hot Spring County, 283 S W 
39. 171 Ark 8 

(2) In an action by a road im¬ 
provement district against delinquent 
lands for unpaid assessments, alle¬ 
gations of the properly owners that 
the sale of bonds with which the 
improvement was made was void as 
a sale for less than par is no detense 
where the improvement was con¬ 
structed as provided by statute, since 
the district, having received the ben¬ 
efit of the construction, must pay for 
it, even though the bonds were ille¬ 
gally sold—Road Improvement Dist 
No 1 of Independence County v De¬ 
linquent Lands, 249 SW 367, 158 
Ark 58 

26. Ark—Beasley v Hornor, 292 S 
W 130, 173 Ark 295 

27. Ark—Missouri Pac R Co v 
Sears, 265 SW 653, 166 Ark 104 
Paving oertlflcates issued against 

realty abutting on public road in 
county for its proportionate share 
of cost of grading, paving, and curb¬ 
ing road could be received as prima 
facie evidence of a correct assess¬ 
ment of benefits —Evans v. Hillsbor¬ 

387 


ough County, 186 So 193, 135 Pla 
471 

28. Auonnt held not excessive 

In suit to collect delinquent taxes 
for indebtedness of abandoned road 
district ten per cent attorney's fee 
was held not excessive—McPherson 
V Board of Com’rs of Hazelwood 
Road Imp Dist, 10 S W 2d 876, 178 
Ark 289 

29. Ark—Hires v Douglas, 129 S 
W2d 959, 198 Ark 559 
Purpose of statute concerning pro¬ 
ceedings if an assessment of a road 
improvement district is not paid 
within time provided by law for pay¬ 
ment of county taxes was to include, 
in a single suit, all items properly 
chargeable against delinquent lands 
— Hires V Douglas, supra 

30. Ark—Missouri Pac R Co v 
Sears, 265 SW 653, 166 Ark 104 

31. Ark—Road Improvement Dist 
No 1 of Independence County v 
Delinquent Lands, 249 SW 367, 
168 Ark 58 

32 Ark—Vletz V Hazen-Lagrue and 
Slovak Hoad Impr Dist, 214 S W 
60, 139 Ark. 667 
29 C J p 748 note 68 

33. Ark—Crowe v Wells River Sav 
Bank. 32 S W 2d 617, 182 Ark 672 
A suit to rodeem from such a sale 

is not necessarily a recognition of 
the validity thereof, but may be 
treated as a tender of the taxes due 
—Crowe V. Wells River Sav Bank, 
supra 

34. Mich —King v School Dist No. 
6, of Warren Tp , Macomb County, 
247 N.W. 66, 261 Mich 606. 
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the land has been sold to the slate for nonpayment 
of general taxes, a sale thereof for delinquent im¬ 
provement taxes is subject to the paramount right 
of the state 

Proceedings for sale. Statutory provisions reg¬ 
ulating the piocedure for the sale of lands for de¬ 
linquent taxesas, for example, provisions as to 
the giving or publication of notice,or as to the 
description of the land in the warning order, decree, 
or notice of sale, must be complied with ,3^ if they 
are not, the decree and sale are void 

Manner of sale Only the land proceeded against 
may be sold Where benefits are assessed sever¬ 
ally against lands, and such lands are sold for de¬ 
linquencies, each tract must be sold for the taxes 
separately assessed, and multiple descriptions sev¬ 
erally assessed cannot be grouped and sold in so- 
lido Under a statute providing that lands sold 
for deliiupicnt assessments be sold for “taxes, pen¬ 
alty, interest, and costs,” it is iinprtipcr to order a 
sale for less than the entire indebtedness as so fixed 
by law,42 a. purchaser is charged with notice 

that his hid must include all such items in order 
to make the purchase effective 

Coufii mation, cotrection, or setting aside While 
ordinarily a decree confirming a sale will be pre¬ 
sumed to be \*did and is not subject to collateral 
attack, w'hcrc the recitals in the decree aflirmative- 
ly show that the statutory prereciuisitcs to a valid 
Side were not complied with, the presumi)lion of va¬ 
lidity falls and the decree may be collaterally at- 
tackeeP"^ A sale may be collaterally attacked and 
set aside where it appears on the face of the re 
port that, contrary to the st.itiitcs, several tracts 
of land, separately assessed, were sold in solidum, 


or for less than the total obligation, including taxes, 
penalty, interest, and costs Where land has been 
properly decreed to be sold and a valid sale has been 
had, subsequent clerical errors or misprisions may 
be corrected. Thus, if the sale was valid, a cleri¬ 
cal error of the court commissioner incorrectly de¬ 
scribing the land sold in his report of sale and in 
the execution of the deed may be corrected, but, if 
the land was insufficiently described in either the 
warning order, the decree of sale, or the notice of 
sale, no confirmation can cure the invalidity of the 
salc.^® Under a statute so providing, where the 
sale proves invalid because of any irregularity in 
the proceedings, the purchaser may recover from 
the owner the amount of taxes, interest, and pen¬ 
alty due at the time of the sale with interest from 
that time, and any additional taxes paid by the 
purchaser thercaftci 

Purchase and resale by district. The district may 
Itself purchase the land on foreclosure sale, and, 
when such sale is confirmed, tlie district becomes the 
absolute owner of the land, although no credit can 
be claimed tow^ard the indebtedness for the im- 
lirovemcnt until revenue is raised by the resale of 
the land^^ The purchase by the district docs not 
destroy the unifoimity of assessment on the lands 
benefited, since the land remains subject to sale for 
the amount of the asstssments on it,^^ and it has 
been held that the land may and should be resold, 
so that It may .igain be jilaced on the tax books and 
bear its proportionate share of the cost of the im¬ 
provement, thus avoiding the impr)i>ition of a dis- 
proi)ortionate share of the burden on the nonde- 
Iniquent kinds'''^ On a resale of tlie land by tin 
district, the purchaser acqniiLS no beltci title than 
the district has'’^ at tlie time the deed is executed 


35. Ark—Tallman v Hoard of 
(\)nCrs of Noilhern Ttoad Tniprovo- 
nu'nt Dml of Arkansas, Coiiiitv, 49 


.S\V2d 1039. 185 

Ark 

851 

36. 

Ark—Oiese v 

Jones, 

48 SW2d 

•> f 

12, 1S5 Ark 548 



37. 

Ark—Ciesc v 

Jones 

.supra. 

38 

Ark —Norl hern 

Hoad 

Improv 0 - 


rrient Dist ol Aiknnsas Connt> v 
Zimmornian, 67 S\V «d 197, 1S8 
Aik 627 

30. Ark --Northern Tloacl Tmprov<- 
nn nl insi i)f Arkan'^as Count\ v 
Zitnmeiman, f?upra—CJiese v Jones, 
4S S\V2a 232. 185 Ark. 548 
40 l Ark—Xorthein Hoad Improve¬ 
ment J>isl of Arka 0*^118 County v 
Zimmerman, 67 S W 2d 197, 188 
Aik 627 

41. Ark—Hires v Dou^^Ias, 129 SW 
2d 959, 198 Aik 559 
48. Ark—Hire*^ v Douglas, supra 
43. Ark—Hires v I>ouelas, supra. 


44. y\ rk — Giese V Jonc'S, 48 SW 
2d 2J2, 185 Afk 548 

45. Aik—Hires v T)ouf?lns, 129 S? 
W2d 959, 198 Aik 559 

46. Ark—Northern Hold Improve¬ 
ment J)jst of Arkansas CounLv v 
Zimmerman, 67 S 2ci 197, ISS 
Ark 627 

47. Ohio—Chapman v Sollcirs, 38 
Ohio SI 378 

48. Ark—Arkansns-Houisi/irui TTiprli- 
wav Irnpi ovt intnt Dml v T'lcktns, 
27b SW 355. 169 Ark G03 

49. Ark—Arknnsas-Tjouisi'ina Hi^h- 
wav Improvement Dist v Pickens, 
bupra 

60. Ark —Croive v Security Mortj? 
Co, 5 .SW2d 346, 176 Ark 1130 

ABBlgumeiit of oertlflcate 

Hoad improvement district could 

assifi-n certlflrate of purchase under 

decree fort‘closing lien of district for 
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unpaid taxis—Crowe v. Securilv 
MoitK Co, supra 

51 Ark—('rc^we v AVells Hiver S.iv 
lUnk, .52 S W 2d 617, 182 Ark 672 

Property boneTht in, and resold hy, 
several districts 

ANUiert a lot, lonveved to drainaRt 
and road iiiipi o venienl districts bv 
c oniinissionr 1 in proi er dinK to lon*- 
( losi* ‘^uch distr lets’ assi ssment Inns 
tilt 1 f on, was tonva‘\(*d b> such dis¬ 
tricts to Iruslee undt i (rust died 
thereon after expir.'ilion of tirnt tor 
r edi rri])l ion, one to whom such trus¬ 
tee suhseim^ntly conveved Jot ai- 
quired lillo paramount to that of one 
to whom lot was previouslv (oriveved 
hy levee district and drainage dis¬ 
trict after purchasiriK it at sale on 
foreclosure of liens tor assessments 
due them—Riddle v Williams, 166 
SW2d 893, 204 Ark 1047 
52. Ark—Mclver Abstract Co v. 
Slaton, 11 SW2d 447, 178 Ark 632, 
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So, where a sale to the district is void because the 
district had title to the land by virtue of a prior 
tax sale at the time the taxes for which the second 
sale was had were assessed, a purchaser from the 
district acquires no titlc.®^ 

Rights of purchaser. The purchaser at the fore¬ 
closure sale becomes a party to the proceeding and 
IS entitled to the benefit of such assistance from 
the court as is necessary to make its decree effec¬ 
tive Thus, after the expiration of the period of 
redemption, the purchaser may obtain a writ of pos¬ 
session 

Redemption. The existence of the right of re¬ 
demption and the duration of such right are gov¬ 
erned by applicable statutory provisions A stat¬ 
ute extending the time for redemption may apply 
to a sale held theretofore where the district was 
the purchaser,if ,t becomes applicable while 

the district has title, it continues to apply after the 
district resells the land to another A statute 
diminishing the period of redemption may he ap¬ 
plied to any subsequent s<ilc proceedings, even in a 
district created before its enactment Where a 
district acquires title at a tax sale, it should re¬ 


quire the payment of all subsequent taxes on re¬ 
demption.®® 

§ 305. - Disposition of Proceeds 

The proceeds of special assessments must be expend¬ 
ed as directed by statute 

The money collected by special or local assess¬ 
ments must be expended in accordance with the 
provisions of the statute.®^ One who has been a 
party to the mismanagement of the funds cannot 
take advantage of such misapplication ®2 

§ 306. Poll Taxes 

Poll taxes for highway purposes are imposed by stat¬ 
ute In a number of Jurisdictions 

Poll taxes for road purposes are sometimes im¬ 
posed In" statute,®3 with specified exemptions,®'* on 
able-bodied men®-'* who are residents of the taxing 
district,®® and under some statutes an employer, 
after notice or demand, is made liable for a tax im¬ 
posed on his employee,®'^ provided the cmployei is 
indebted to the em])lo>ee at the time of notice or 
subsequently becomes indebted to him ®^ Statutes 
of this character are generally held to be valid ®® 


followfd in Becker v Boll, 11 RW 
2d -110 178 Ark 1100—Walkoi v 

K«rpii'^ori 3 R W 2d G01, 176 Ark 
6>S 

After title reverts to the owner 

the di'^trnt (an convoy no title, and 
its doed to a putcliasor niav be esn- 
oolod—Todd \ Donton, 64 R W 2d 
331, 188 Ark 29 

53 Ark —Crowo v Wolls River Rav 
Bank. 32 R W 2d 617, 182 Ark 672 

54. Aik—Northern Road Improve¬ 
ment Dist V Moyermann, 275 SW 
702, 160 Ark 381 

55. Ark—Norlhein Road Improve¬ 
ment Di'^t V Moyermann, 275 SW 
7G2. 160 Ark 383 

56. Ark —^V^'^lkel V Forpuson, 3 S 
W 2d 604, 176 Ark 625 

Who may redeem 

A statute ijroviding that the "own¬ 
er” of property sold for taxes could 
redeem wns hedd to include any per¬ 
son having interest that would be 
foreclosed—Wyatt v Beard, 16 S W 
2d 000, 179 Ark 306 
Saffleiency of tender 

Tender and ofter to redeem after 
sale of land for improvement district 
taxes were sufficient, although ten¬ 
der was made to clerk as commis¬ 
sioner—Wyatt v Beard, supra 
B7. Ark—Me Iver Abstract Co v 
Slaton, 11 RW2d 447, 178 Ark 

632, followed In Beeker v Bell, 11 
SW2d 449, 178 Ark 1199—Walker 
V Ferguson, 3 S W 2d 694, 176 Ark 
625. 


5a Ark—Mclver Abstract Co v 
Rlaton, II RW2d 447, 178 Ark 
632, followed in Becker v Bfll, 11 
RW2d 440, 178 Ark 1100—Walker 
V Ferguson, 3 S W 2d 694, 176 Ark 
625 

Statute taking effect after expira¬ 
tion of shorter period does not ex¬ 
tend lime tc>r redlcmption—Crowe v 
Recuritv Mortg Co, 5 R W 2d 346, 176 
Ark 1130 

59 Aik -Northfrn Road Improve¬ 
ment Bisl V Me>ermann, 275 SW 
762. 100 Ark 383 

60. Ark—Crowe v Wells River Rav 
Bank 12 S W 2d 617, 182 Ark 672 

61. U S —State Bank of Wellston, 
Mo V Mississippi Valley Trust Co , 
C C A ArK , 207 F 563 

Mo—I’latte City Ben Assessment 
Special Hoad Dist of Platte Coun- 
t> \ (Vjuch, 8 S IV 2d 1003, 320 Mo 
480 

29 C .1 p 740 note 82 

62. Ill —Austin-Western Road Mach 
Co V. Wetzel, 264 Ill App 254 

6a Ark—Harper v Biookshtr, 240 
SW 729, 153 Ark 480 
29 C J p 749 note 84 
Lialiilitv to road labor as constitut¬ 
ing poll tax see infra § 307 

64. Besidents of cities of the first 
class are exempt from highway poll 
taxes under some statutes—City of 
Topeka v Wasson, 168 1’ 902, 101 

Kan 824—Shane v City of Hutchin¬ 
son. 127 P 606, 88 Kan 188 
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65. Mo —lohnson v Rc'ott, 114 SW 
45, 133 Mo App 689 

29 CJ p 749 note 85 

66. Wash—Mason i''ountv v Simp¬ 
son, 4.3 P 13, 1.3 Wash 250 

29 C J p 749 note 86 

67. Idaho—Kootenai County v 
Hope Lumber Co, 89 P 1054, 13 
Idaho 262 

Wash—Mason Countv v Rimpson, 4.3 
P 3.3, 13 Wash 250 

68. Idaho—Koot(‘nai Countv v 
Hope Lumber Co , 59 P 1054, 13 
Idaho 262 

69. Particular statutes held valid 

(1) A statute imposing: a road tax 
of four dollars on fX'rscins between 
the ages of twenlv-one and twentv- 
flve years, without privib rc of doing 
road woik in litai thi'ieot, is not vio¬ 
lative of Const \niendin 3 limiting 
the taxes winch niav be levied for 
load purposes to three mills, this not 
being strictlv a tax but rather an 
exerci'-e ot tlif* police jiower, and 
ncMther is it violative of other consti¬ 
tutional provisions —Harper v 
Brooksher, 240 SW 729, 153 Ark 480 

(2) A statute exemiiting from a 
slate-wide poll tax residents of c ities 
of the first class is not invalid — 
City of Topeka v Wasson, 168 P 902, 
101 Kan 824—Shane v City of 
Hulthinson, 127 P 606, 88 Kan 188 

(3) The fact that the tax is im¬ 
posed on men only does not violate 
a constitutional provision that male 
and female citizens shall enjoy equal- 
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A poll tax, however, cannot be imposed without 
statutory authority,^® and, where such authority is 
conferred, it can be exercised only in accordance 
with the constitution.^^ The statutes prescribe the 
method of levying^ poll taxes, ^2 the remedies 

for collecting and enforcing them.^® The statutory 
remedy is exclusive,^^ but, where the statute pro¬ 
vides two methods of enforcement, either may be 
pursued.'^® A provision that a prosecution for non¬ 
payment shall be brought within a specified time 
has been held to be merely directory.^® The usual 
rules as to parties,pleadings,and other mat¬ 
ters of practice*^® are applicable to proceedings to 
enforce poll taxes. The statute may impose a fine 
or penalty for nonpayment of the tax,®® or, in lieu 
thereof, require the debtor to work on the road.®^ 

Collector's bond. Under statutes requiring him 
to do so, a collector of road capitation taxes should 
give a bond with sureties conditioned for the faith¬ 
ful performance of his duties.®® 

§ 307 . Work on Roads by Taxpayers 

In tome Jurlidlctloni the statutes give the taxpayer 
the right to pay road taxes in labor on the highways, or 
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subject citizens to highway labor with the privilege of 
commuting such duty in money. 

A road tax is not payable in labor unless the 
statutes so provide,®® nor can the authorities of a 
town or other political subdivision compel citizens 
to work on the highways unless they are given pow¬ 
er to do so by the legislature,®^ and such power 
will not be implied from a mere delegation of pow¬ 
er to control and regulate highways,®® although 
there is authority to the contrary.®® In many ju¬ 
risdictions, however, the statutes give the taxpayer 
the right to pay road taxes in labor on the high¬ 
way,®*^ or subject citizens to highway labor, with 
the privilege of commuting such duty in money;®® 
and such statutes are valid.®® The provision found 
in some statutes requiring citizens to furnish, for 
a limited time, teams, wagons, and implements suit¬ 
able for road work has also been held valid,®® al¬ 
though in some jurisdictions such requirement has 
been held to violate a constitutional provision for¬ 
bidding the taking of property for public use with¬ 
out just compensation,®^ and, even where such pro¬ 
vision has been held valid, a requirement that own¬ 
ers of teams shall furnish the necessary feed there- 


ly all civil and political rights —Salt 
Lake City v. Wilson, 148 P 1104, 46 
Utah 60 

Fartlcolar statutac held Invalid 

(1) A statute exempting: persons 
within the limits of cities or incor- 
perated villages from a highway poll 
tax is invalid —Town of Dixon v. Ide, 
108 NE 760, 267 Ill 446 

(2) Where the legislature imposes 
a poll tax for general purposes up 
to the maximum amount authorized 
by the constitution, a statute provid¬ 
ing an additional poll tax for high¬ 
way purposes is void 

Nev— Hassett v. Walls, 9 Nev 387. 

K C.—Dixon v Board of County 
Com’rs, 166 S.E. 862, 200 N.C 216. 

70 , NY—Plattekill v Lounsbery. 
106 NTS. 139, 64 Mlsc. 492, af¬ 
firmed 116 NY.S 1149, 132 App 
Div. 939 

29 CJ P 749 note 90. 

71- Nev.—Hassett v. Walls, 9 Nev. 
387. 

73. Miss—Hays v State, 137 So. 
489, 162 Miss. 6 

Mo—Road Dist. No 41. Henry Tp, 
Vernon County v Jackson, 231 S 
W. 1043, 208 Mo App. 194 

73- Mo —Road Dist. No 41, Henry 
Tp , Vernon County v Jackson, su¬ 
pra 

29 C J p 749 note 95 

74- Wash —Mason County v Simp¬ 
son, 43 P 33, 13 Wash 260 

29 CJ P 749 note 96 

76. Idaho —Kootenai County v 


Hope Lumber Co., 89 P. 1064, 13 
Idaho 262 

29 CJ. p 749 note 97. 

76. Ill —Kinney v. People, 62 Ill 
App 369. 

77. Mo —Vernon County Road Dist 
No 41 v. Jackson, App, 231 SW 
1043 

29 CJ p 749 note 99 

78. Wash—Mason County v Simp¬ 
son, 43 P 33, 13 Wash. 260. 

29 C.J. p 749 note 1 

79. Wash—State v. Lamping, 72 P 
476, 31 Wash 662 

29 C J p 749 note 2 

80. Kan—State v Simons, 136 P 
320, 90 Kan 793. 

29 C J p 749 note 3. 

81. La—State v Cox, 28 So 366, 62 
La Ann 2049 

Statute held valid 

Tex—-Bluitt V State, 121 SW. 168, 
56 TexCr 526 

88 . lability of sureties 

The sureties on the general bond 
of an assessor are not relieved of 
liability for road capitation taxes 
collected by him because of a stat¬ 
utory requirement that he give an 
additional bond for the faithful per¬ 
formance of his duties ao such col¬ 
lector—State v Sparks, 166 SE 172, 
109 WVa 394 

83. Ill —People v Suppiger, 103 Ill 
434 

Pa —Ferguson v Moore, 6 Pa Super. 
349 

84. Fla—Galloway v. Tavares, 19 
So 170, 37 Fla 68 . 
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85. Fla—Galloway v. Tavares, su¬ 
pra. 

29 C J p 749 note 8 

86. NC—State v Halifax, 16 N.C 
346 

29 C J p 749 note 9. 

87. Miss—Hays v. State, 137 So 
489, 162 Miss 6. 

29 CJ p 749 note 10. 

88. Ala—Lawrence v State, 161 So 
260, 26 Ala App 365, certiorari de¬ 
nied 161 So 261, 230 Ala 378 

Ark —Harper v Drooksher, 240 S W 
729. 163 Ark 480 

NC—State v Kelly, 119 SE 765, 186 
N.C 365—State v Taylor, 86 S E 
787, 788, 170 N C. 693. 

29 CJ p 750 note 11. 

Origin of system 

“The system of working roads by 
conscription of labor was handed 
down to us from the English law, 
. and was the system among 
the Romans . . . Working 

roads by conscription of labor was 
the system in France, where it was 
known as 'corvees,* and was one of 
the great grievances which were 
swept away by their revolution ’*— 
State v. Taylor, supra. 

89. NC—-State v Kelly, 119 SE 
766, 186 N C. 366—State v. Taylor, 
86 SE 787, 170 NC 693 

29 CJ. p 750 note 12 

90. Tenn —Williams v State, 293 S 
W 767, 165 Tenn 364—Galoway v. 
State, 202 S W. 76, 139 Tenn. 484, 
LRA1918D 970 

91. Ala—Toone v State, 69 So. 666, 
178 Ala. 70, 42 L R A .N.S . 1046 
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fot has been held to constitute an unlawful appro- 
priation.®2 The statutory liability to road work 
does not, according to the weight of authority, con¬ 
stitute a poll or capitation tax®3 within constitu¬ 
tional and statutory provisions relating to such tax¬ 
es,®^ nor is it, indeed, a tax at all in the proper 
sense of the word,®® but it is a public duty analo¬ 
gous to military or jury service.®® Some authori¬ 
ties, however, have held that whether a statute re¬ 
quires labor, commutable in money, or levies a 
money tax which may be paid in labor, it imposes 
a poll or capitation tax, subject to constitutional 
limitations in respect of such taxes ®7 Persons em¬ 
ployed in opening a road in response to a summons 
from the highway officer are not personally liable 
to one whose lands are trespassed on in the doing 
of the work ®® 

Irregularities in the doing of the work may be 
waived by the proper highway authorities,®® and, 
if nonresident owners of land in a township have 
worked out their road taxes, it is too late for the 
authorities to object that such owners had no right 
to pay their taxes in labor ^ 

Construction of statutes General rules govern¬ 
ing the construction of statutes apply to the con¬ 
struction of statutes which subject citizens to 


highway labor*® Such statutes, however, are to be 
strictly construed in favor of the citizen whose la¬ 
bor IS sought to be taken for a public use.® 

Liability and exemption. Generally the statutes 
impose liability to perform road labor only on able- 
bodied^ male® residents,® between specified ages,*^ 
with specified exemptions,® such as men engaged in 
work of a public nature.® A member of a fire com¬ 
pany is exempt under some statutes,^® but the ex¬ 
emption cannot be claimed under a statute exempt¬ 
ing firemen from military or jury service and from 
the payment of a poll tax and a constitutional 
provision prohibiting local laws exempting from 
road duty repeals an existing local act exempting 
firemen No person within the terms of the stat¬ 
ute can avoid road duty in the absence of some 
provision expressly or impliedly exempting him 
Thus, where there is no exemption, a person can¬ 
not excuse himself on the ground of age,^^ or of 
physical inability,^® or on the ground that he has 
no occasion to use the road,^® or has been previ¬ 
ously assigned to another highway.^"^ A person 
employed on a railroad is not exempt from road 
duty in the absence of a statute so providing,^® and 
m some jurisdictions an exemption of such em¬ 
ployees has been held unconstitutional as class leg¬ 
islation,^® although there is authority to the con- 


92. Tenn —Galoway v State, 202 S 
W 76, 139 Tenn 484, LRA.1918D 
970 

29 C J. p 750 note 16 

93. NC—State v Taylor, 86 SE 
787. 170 NC 693 

29 CJ. p 760 note 16 

94 NC—Dixon V Board of Coun¬ 
ty Com'rs, 156 S E 852, 200 N C 
215 

29 CJ p 750 note 17 

95 . Ark—Harper v. Brooksher, 240 
SW 729, 153 Ark 480 

NC—Dixon V Board of County 
Com’rs, 156 SE 852. 200 NC 216— 
State V Kelly, 119 SE 755, 186 
NC 366—State v Taylor, 86 S E 
787, 170 NC 693. 

29 CJ p 750 note 18 

90l N C —Dixon v Board of County 
Com’rs. 166 SE 862, 200 NC 216 
—State V Kelly, 119 SB 766, 186 
N C 366—State v. Taylor, 86 S E 
787, 170 NC 693 

29 C J. p 760 note 19. 

97 . Nev—Hassett v. Walls, 9 Nev 
387 

Va—Profflt V Anderson, 20 S E 887 

96 . Ark—McNairn v Gilliland. 224 
SW 947, 146 Ark 678. 

99 . Ala—Hall v De Kalb County, 
92 So 641, 207 Ala 275 

1 Pa —Commonwealth v. Colley 
Tp, 29 Pa. 121. 


2. “And” read as “or” 

Within a rule of the commission¬ 
ers* court providingr as to work In 
lieu of a wheel tax that failure of 
road duty “may be excused by the 
overseer and proceeded ag:ainst as a 
road defaulter,” the word "and” is 
clearly shown by the context to mean 
“or” and it can be griven such mean¬ 
ing: when the context shows that It 
was used in the disjunctive Instead 
of the conjunctive—Hall v De Kalb 
County, 92 So 641, 207 Ala 276 

3. Ala—Lawrence v State, 161 So 
260, 26 Ala App 366, certiorari de¬ 
nied 161 So 261, 230 Ala 378 

4. NC—State v Kelly, 119 SE 
766, 186 NC 365 

29 C J p 760 note 22 

5. N C —State v Kelly, supra. 
Tenn—State v Hurst, 247 SW 97, 

147 Tenn 296 
29 C J p 760 note 23 

6 . Tenn —State v Hurst, supra. 

29 C.J p 760 note 24 

7. NC—State v Kelly, 119 SE 765, 
186 NC 366 

Tenn —State v Hurst, 247 S W 97, 
147 Tenn 296 
29 CJ p 761 note 26. 

8 . Tex.-Walling: v State. 232 S W. 
1116, 89 Tex.Cr 613. 

29 CJ p 751 note 26. 
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9. Tenn —Jackson v State. 46 S W. 

460, 101 Tenn 138 
29 CJ p 761 note 27 
19. Ind —Leedy v Bourbon, 40 N E 
640, 12 Ind App 486 
29 CJ p 751 note 28 

11. Ind —Leedy v. Bourbon, supra. 

12 . Miss —Chidsey v Scranton, 12 
So 546, 70 Miss 449 

13. NC—State v Gilllkln, 19 SBL 

152, 114 NC 832 

29 C J p 751 note 33 
Mall oarrlsrs and justloea of tho 
psaos held not exempt —State v 
Kelly, 119 SE 756, 186 NC 366 

14. Ill —Fox V Rockford, 38 Ill. 
461 

15. Ill —Macomb v Twaddle. 4 HI 
App 254 

16. NC—State v Gillikin. 19 S E. 

162, 114 NC 832. 

17. N C —State v Yoder, 44 S E 

689. 132 NC 1111 

29 C J p 761 note 37 

la NC—State v Kelly, 119 S.E. 

755, 186 NC 366 
29 CJ p 751 note 38. 

19. Tenn —Neely v. State, 4 Lea 316, 
overruling Hawkins v. Small. 7 
Baxt 193 

29 CJ. p 761 note 39. 
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trary.20 The right to exemption must exist at the 
time of the summons,and must clearly appear.^* 
The determination of the question of exemption 
may be intrusted to the court,or may he in the 
exclusive determination of some specified officer or 
board 24 Under some statutes a certificate of ex¬ 
emption IS required,25 m which case the certificate 
is prima facie evidence of the facts stated therein 26 
Under some statutes the inhabitants of incorpo¬ 
rated towns and cities cannot be forced to work 
the roads outside the town or city limits,27 and one 
who has paid a highway tax in one municipality as 
a substitute for road duty is not liable in another 
municipality during the same ycar.26 The fact that 
the county is indebted to one liable to the county 
for road duty will not excuse him from such duty 26 
Under some statutes the obligation to perform road 
labor is confined to work on the road and does not 
include work outside the right of way 20 
Proceedings to compel work on the highway must 
comply substantially with all the statutory prerequi- 
sites^i as to the assessment ,22 the roads to be 
worked,23 and the assignment and apportionment 
of labor,24 and it is not for the taxpayer to dictate 
the kind of work or the lime and place of perform¬ 
ance 26 An assessment is not invalid, however, 
because the authorities require less work than they 


may lawfully require under the statute.26 

Notice27 for the requisite time,22 and in the pre¬ 
scribed form,26 naming a proper place and time for 
the appearance of the person called to labor on the 
highway,40 and properly served,^^ is commonly es¬ 
sential to the validity of the levy, although want 
of notice42 or defects therein43 may be waived. 
In some jurisdictions it has been held that failure to 
give notice to work out a road tax will not release 
land from the hen of the tax,44 and that the stat¬ 
utory requirement of notice to residents only will 
not invalidate the tax assessed on lands of non¬ 
residents ^2 So It has been held that lack of notice 
to work out part of the tax is no reason for re¬ 
straining collection of the entire tax 46 The fact 
that the notice calls for a longer period of labor 
than defendant is liable for will not excuse his fail¬ 
ure to work for the lawful time 47 

§ 308. - Civil Liability for Failure or 

Refusal to Work 

Failure to work the roads may subject the delinquent 
to a fine or penalty which may be collected by civil ac¬ 
tion. 

Failure to work the roads may subject delin¬ 
quent to a fine or penalty42 which may be collected 
by civil action, 46 or imprisonment for nonpayment 


20 . N.C—State v Worable. 17 S E 
401, 112 NC 862, 19 L R A. 827 

29 CJ p 751 note 40 

21. Ala—Lewln v State, 77 Ala. 45 
—Hill V Birmingham, 73 Ala 74 

22. Alaska—U S v. Naylon, 3 Alas¬ 
ka 88 

23. Mo —Moore v Vaughan, 30 S W 
162, 127 Mo 538 

29 C J p 751 note 43 
24L Ind—Winfield Tp v Wise, 73 
Ind 71. 

SC—State V Lancaster Dlst Road 
Comrs. 21 SCL 314 
Statute lield vuUd 

Provisions of special road act tak¬ 
ing away from quarterly county 
court power to exempt from road 
duty male inhabitants unable to per¬ 
form manual labor and conferring 
power jointly on quarterly court and 
county road commission are not in¬ 
valid —Crockett County v Walters, 
95 SW2d 305. 170 Tenn 337 
25. Mo—Johnson v Scott, 114 S W. 

45. 133 MoApp. 689. 

29 C J p 751 note 45 
26 Ind —Shidoler v Clinton Tp , 23 
Ind 479 

27. Tex—Ex parte Roberts, 11 S 
W 782, 28 TexApp 43 

Tenn—De Tavernier v Hunt, 6 
Hcl.sk. 599 

28. Ala—Whitt v Cadsden, 49 So 
682, 160 Ala 271. 


29. Ala—Martin v State, 106 So 
207, 21 AlaApp 170 

30. Work In gravel pit 

Under statute making all persons 
liable to work on public roads, citi¬ 
zen cannot be required to dig gravel 
for road in pit two miles distant 
from road on which he was liable 
to work—Lawrence v State, 161 So 
260, 26 AlaApp 366, certiorari denied 
161 So 261, 230 Ala 378 

31. Me —Sumner v Gardiner, 34 A. 
524, 88 Me 584 

29 CJ p 751 note 48. 

32. Mich—Hoffman v L>nburn, 62 
NW 728, 104 Mich 494 

29 C.J p 751 note 49 

33. SC—St Bartholomew’s Parish 
Lower Road Comrs v. Muriay, 30 
SCL 335 

29 C J p 762 note 60 

34. Tex—Walling v State, 232 S W 
1116, 89 TexCr 613 

29 C J p 752 note 61. 

35. Ga—Herndon v Colquitt Coun¬ 
ty. 64 SE 60, 132 Ga. 343. 

29 CJ p 752 note 62 
36b Kan —In re Hagan, 68 P. 1104, 
65 Kan 857 

37. NM—State v. Byers, 134 P. 234, 
18 NM 92 

29 CJ p 752 notes 54. 64, 65 
3& Tenn—State v Hurst, 247 SW 
97, 147 Tenn 296 
29 CJ p 752 note 55. 
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39. Tenn—Stale v Hurst, supra. 

29 CJ p 752 note 56 

40. Tenn—State v Iluist, supra 

29 C J p 752 note 57 

41. Ala—Lawrence v State, 161 So 
260, 26 AlaApp 365, ceitioiari de¬ 
nied 161 So 261. 2.30 Ala 378 

29 CJ p 752 note 58 

42. Ala.—James v Stale, 72 So 585, 
15 Alo-App 89, certiorari denied 73 
So 1000, 198 Ala 691. 

29 C J p 752 note 59 

43 Ark—^Washington v State, 227 
S W 28. 147 Ark 135 

29 C J p 752 note 60 

44. Neb—Burlington & Missouri 
Hivcr R Co v Lancaster County, 
4 Neb 293. 

45. Neb—Burlington & Missouri 
River II Co. v. Lancaster County, 
supra 

46. Iowa—Sioux Citv & St P R 
Co V Osceola County, 45 Iowa 168 

47. NC—State v Yoder, 44 SE 
689, 132 NC 1111 

48: Ala—Geneva County v Hall, 9 
So 727, 93 Ala 488. 

29 CJ p 753 note 67 

49. SC—I’rince William's Pariah 
Lower Road Comrs v, Trescot, 39 
SCL 278 

29 C.J p 753 note 68. 
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of the fine may be imposed.^® Defendant may show 
in defense of the action want of legal qualification 
on the part of the commissioners to act®^ or failure 
of the authorities to prescribe the amount to be 
paid in lieu of labor ,^2 but it is no defense that the 
place where defendant was ordered to work was 
not a legal highway ^3 The statute of limitations 
begins to run against an action to recover the pen¬ 
alty from the day of the default Questions of 
jurisdiction,^^ the party plaintiff,the pleadings,^*^ 
notice, and hearing^^ are governed by statute. 
The presumption in favor of official acts obtains in 
actions of this nature,®® as does the rule governing 
civil actions generally, that the buiden of proof is 
on the party having the affirmative 

§ 309. - Criminal Responsibility for Fail¬ 

ure or Refusal to Work 

In a number of Jurisdictions, the statutes make the 
failure or refusal to do road work a criminal offense. 

In a number of jurisdictions, the statutes make 


the failure or refusal to do road work a criminal 
offense, and such statutes are not unconstitutional 
as providing for imprisonment for debt To con¬ 
stitute the offense under some statutes the failure 
to work must have been willful Accused may 
defend by showing any legally sufficient excuse for 
his delinquency,®® as that the road on which he was 
warned to work was not a public highway,®® or that 
an appeal by defendant from the order establishing 
the road was pending at the time he was summoned 
to work,®7 or that he was not liable to road duty ®* 
A tender of payment in lieu of work, however, 
made to a person not authorized to receive it, is no 
defense ®® 

In some jurisdictions the state may elect whether 
to prosecute under the criminal statutes or under 
ordinances of the county commissioners’ court 
The prosecution must be brought by the proper offv 
cer*^^ before a tribunal having junsdiction,'^^ and 
must be based on a sufficient complaint, informa¬ 
tion, or affidavit,73 warrant,^^ or indictment,7® and 


50 Ga—Sims v Hutcho«^(»n 72 Ga 
437—Singlfton v Ilolnit s 70 Ga 
407 

51 M<‘ Sumnor v Gardiner, 34 A 
524, 88 Me 684 

29 CJ p 753 note 70 

52. Ala —Baader v Cullman, 22 So 
19. 115 Ala 539 

53. Ill—Reynolds v Foster, 89 Ill 
257 

54. SC—St raulS Parish Road 
Cornrs v Morris, 31 SCL 320 

55 Ala—Geru'\a County v. Hall, 9 
So 727, O’, Al.i 48S 
29 (’' T p 75 1 note 74 

56. NC—Pijffv V Avcritt, 27 N C 
455 

29 CJ p 753 note 75 

57. N C —Dutfy v \verltt, supra 
20 CJ p 75 J note 76 

58. SC — Glovei v Simmons, 16 S 
Cl. 67 

29 C I p 751 note 77 

59 (.a—Smis v Hutcheson, 72 Ga 
137 

29 CJ p 753 note 78 

60 Ill --Finton v J’<1erfa, 50 Ill App 
41 

20 CM p 751 note 80 

61. Ill -- Fenton v Peters, supra. 

20 r 7 p 753 note 82 

62 Ala —Carvel v State, 105 So. 

424 21 Ala App 76. 

Miss— K\ans v State, 105 So 601, 
140 Miss 147. 

NC—Statt* V Kelly, 119 SE 765, 186 
NC 365 

Tex —Sheffield v State, 280 S W. 786, 
103 Tex Cr 224 
29 CM p 753 note 83 

Pailure to famish team 

A statutory requirement that the 


owner of a team shall work it on the 
highwnys is not a requiitment for 
the furnishing of road labor within 
the provision of a statute making i1 
a misdemeanor to refuse to pi i form 
honestly labor on the highways and, 
since there is no provision m.iking 
I failure to furnish the learn a misdf 
meaner, an indictmi nt foi such fail¬ 
ure was pioperlv quashed—Stale \ 
Hurst, 247 SW 97. 147 Term 206 
63 Fla—Mashburn v State, 02 So 
586, 65 FJa 4 70 

Kan—In rc IXissler, 12 P 130, 35 
Kan 678 

64. Ala—Jones v State, 62 So 306, 
7 Ala App 180 

65. KF—St.ite V Yoder, 40 S E 3, 
]29 N ('• 544 

29 C J p 753 note 86 

66. Ark- AVashington v Stale, 227 
S W 2S. 147 Ark 115 

29 CJ p 75J note 87 

67. NC- State v Davis, 74 SE 916, 
159 NC 455 

68 . Tex—Walling v State, 232 S W' 
1115, 80 TexC^i 013 

Liability to ptrtorin road labor gen¬ 
erally see .supra & 307 
69 Tex—Gross v State, 4 Tex App 
249 

29 CJ p 763 note 90 

70. Ala—Goolsby v State, 132 So 

914, 24 Ala App 619—Gool.sb> v 

State, 132 So 604, 24 AJa \pp 294 
certiorari denied 135 So 919, 223 
Ala 700 

71. Okl—Gourley v State, 129 1* 
684, 8 Okl Cr 598 

20 CJ p 754 note 91. 

72. Ga—Lewis v Turner, 76 SE 
999, 139 Ga 174 

29 C J p 754 note 92 
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73. Ala—Carver v State, 105 So 
424 21 Ala App 76 
20 CJ p 754 note 93 
AllegOrtioas held sufflclent 
Ala--Martin \ State, 106 So 207, 21 
Ala App 170 

Fla —Butler \ Perry, 66 So 150, 67 
Fla 405, afTlrmod 36 S Ct 258, 240 
IT S 328 60 L Ed (.72 
AllegatlonB held injiufflcient 

(1) In general—Sheffii Id v State, 

280 SW 786 10^ TexCr 224—29 C 

J p 754 not e 03 | ( ] 

(2) An information charging that 
d('f(‘ri(l.int faibd to Avork the public 
roads as provided b\ Uk' i ub‘s of the 
court of countv commissioners was 
void and insuflb lent to sux>port a con¬ 
viction, as not .i\erring the aulhoii- 
tative ordination of the rules and 
regulations i).iss(d b\ the court of 
counl\ c oriirnissioners —-.Sullivan v 
Stol( 08 So 323 10 \la App 4 84 

Complaint in connty court held 
sufficient to support appeal from con¬ 
viction to circuit couil—Martin v 
State, 10b So 207, 21 \la App 170 
In Mississippi a list containing the 
names ot dcliiiciucnt road hands, 
sworn to l)y the road o\ c'rseer and 
filed with the Justice ot peace, takes 
the place of an affidavit, and tire 
justice has no jurisdiction to try a 
person whose* name is not on such 
list—Evans v State, 105 So 501, 140 
Miss 117—Bishop \ State, 52 So 
690, 97 Miss 498 

74k. NC —State v Giecn, b6 S E 564, 
151 NC 729 
29 CM p 754 note 94 
75. Ala—Bynum v State, 67 So 
1024, 3 Ala App 117 
29 CJ p 764 note 95—31 CJ p 704 
note 96 [a] (2) 
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the proof must conform to the facts charged.^® Ex¬ 
ceptions in the statute which form a part of the de¬ 
scription of the offense,such as the payment 
of money in discharge of the liability,*^* must be 
negatived; but it is not necessary to negative de¬ 
fensive matters which are not part of the definition 
of the offense If willfulness is not an element of 
the offense it need not be alleged.®® Any evidence 
relevant to the issues, if otherwise competent, is 
admissible As in other criminal prosecutions, 
the burden of proof is on the prosecution to estab¬ 
lish defendant's guilt®® beyond a reasonable doubt 
Questions of fact arising on conflicting evidence,®^ 
such as defendant’s physical capacity,®® are for the 
jury, and questions of law are for the court.®® 
Constitutional provisions limiting the right of ap¬ 
peal in criminal prosecutions are applicable to pros¬ 
ecutions under the road law.®*^ 

§ 310. - Collection of Taxes Not Worked 

Out 

Taxes not worked out may be collected In money If 
the taxpayer has been given an opportunity to work out 
his taxes. 

In those jurisdictions in which the taxpayer is 
allowed to work out his taxes, opportunity to do so 
must commonly be given to him ®® Unless such op¬ 
portunity is given, an injunction will lie to restrain 


collection of the taxes in money,®® or, if the tax 
is collected, the taxpayer may sue to recover the 
amount paid.®® Where opportunity has been given 
to work out the tax and there is a failure to do the 
work, such tax may be collected in money by the 
supervisors or collector of taxes,on demand,®® 
and notice of time and place for payment,®® and in 
an action to recover for the amount of work re¬ 
quired to be done, the petition must allege facts 
showing defendant’s liability under the statute;®^ 
but a refusal to work, based on the failure of the 
authorities to comply with the statute, will not au¬ 
thorize the collection of the tax in money.®® 

§311. Rights and Remedies of Taxpayers 

Generaily taxpayers may invoke the protection of the 
courts against iiiegal acts of the highway authorities ad¬ 
versely affecting their interests as taxpayers In a 
proper case they may sue on behalf of the highway dis¬ 
trict or intervene in a pending suit. 

While taxpayers as such cannot sue in respect of 
acts of the highway authorities, even though unau¬ 
thorized or illegal, which do not affect their rights, 
or injure them, as taxpayers,®® as a general rule, 
subject to statutory qualifications,®"^ they are enti¬ 
tled to invoke the protection of the courts against 
illegal and unauthorized acts of the highway au¬ 
thorities adversely affecting their interests as tax¬ 
payers.®® Thus an interested taxpayer may bring 


7a Tex—Wynn v. State. Cr, 42 S 
W 289 

29 CJ p 764 note 96 
77. Minn—State v Tracy, 84 NW 
1016, 82 Minn 317 

7a N C —State v Green, 66 S E 664, 
151 NC 729 
29 CJ p 764 note 98 

79. Fla—Butler v Perry, 66 So 160, 
67 Fla 405, affirmed 36 S Ct 258, 
240 US 328, 60 L Ed 672 

29 C J p 764 note 98 [a] 

80. N C —State v Covington, 34 S E 
272, 125 NC 641 

81. Ala—Golden v State, 64 So 617, 
10 AlaApp 235 

29 C J p 764 note 1 
Zvldenoe held Inadmissible 
Ala—Carver v State, 105 So 424, 
21 AlaApp 76 
29 C J. p 764 note 1 [b] 

88 Ala—Smith V State, 123 So 283, 
23 AlaApp 266 

Tex—Sheffield v. State, 280 S W. 786, 
103 Tex Cr 224 

8 a Ala—Smith v State, 123 So 283 
23 Ala App 266 
29 C J p 764 note 3 
Xhrldenee held Insnllleleiit 

(1) To sustain conviction—Law¬ 
rence V State, 161 So. 260, 26 Ala 
App 365, certiorari denied 161 So. 261, 


230 Ala 378—Smith v State. 123 So 
283, 23 AlaApp 266 

(2) To show that defendant was 
liable for road duty—Kirkham v 
State, 93 So 66, 18 AlaApp 426 
84- Ala — Martin v State, 106 So 
207, 21 AlaApp 170 
29 C J p 764 note 4 

85. Ala—Moss v State, 39 So 198, 
143 Ala 86 

Tex—Walling v State, 232 SW 
1116, 89 TexCr 613 

86. Directed verdict held Improper, 
ly refused 

Ala—Smith v State, 123 So 283, 23 
AlaApp 266 

87. La—State v. Wikoflf, 28 La Ann 
664 

29 CJ p 764 note 6 

88 . Mo—Schwaner v Hayes, 126 S 
W 619, 142 Mo App 100 

29 CJ p 754 note 7 

Notice generally see supra S 307 

89. Pa.—Miller v Gorman, 38 Pa 
309—Coxe V Sweeney, 10 Pa Co 
289 

9a Wis—Biss V, New Haven, 42 
Wls 606 

91. Pa—Cumru Tp v Phillips, 19 
Pa Dist 836 

29 C J p 764 note 10 

92. US—On Yuen Hai Co v Ross, 
CCOr, 14 F 338, 8 Sawy 384. 

394 


93. Me.—Bearing v Heard, 16 Me 
247 

94. Ohio —Lanter v Lathrop, 6 Ohio 
Dec, Reprint, 1137, 10 Am L R 669 

29 C J p 754 note 13 

95. Me —Sumner v Gardiner, 34 A. 
524. 88 Me 584 

9a Taxpayer affected only m mem., 
her of public 

As a general rule taxpayers cannot 
sue to rcdiess public wrongs by 
which they arc affect*"d only as mem¬ 
bers of the public generally 
Ind —Sunderland v Martin, 16 N R 
689. 113 Ind 411 

Kan—Huff v Board of Com’rs of 
Shawnee County, 272 P 189, 127 
Kan 188 

Or—De Neffe v Duby, 239 P 109, 
115 Or 611 

Wash —State v Superior Court, 
Thurston County, 289 P 28, 167 
Wash 429 

97. Docation of state highway 

Under the statutes in some Juris¬ 
dictions a taxpayer may not main¬ 
tain an action against the state high¬ 
way commission to determine the 
location of a state highway —Parker 
V State Highway Commission, 143 S 
B 871, 196 NC 783 

9& Fla—Hillsborough County v. 
Pal Mere, Inc., 136 So. 625, 101 
Fla. 736. 
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a suit to cancel illegal road bonds,^^ to annul an 
unauthorized waiver of damages by the highway 
authorities,^ or to declare invalid or to set aside 
an illegal highway contract involving the payment 
of public funds,2 such as a contract for road work.^ 
In a proper case a taxpayer may also sue for the 
highway district’s benefit on a cause of action be¬ 
longing to it where the proper highway authorities 
refuse to assert such cause of action and, when¬ 
ever a taxpayer has an interest in the subject mat¬ 
ter of a suit in which the highway authorities are 
parties, he may intervene to protect that interest ® 
Under the statutes in some jurisdictions a taxpayer 


may appeal to the proper court from an allowance 
of claims for road work;® and in a proper case he 
may be entitled to have a receiver appointed for a 
highway contracting firmJ In the absence of fraud 
or abuse, a taxpayer, however, cannot interfere 
with the exercise of the discretionary powers of the 
highway authorities.® 

Injunction. As a general rule, where there is no 
adequate remedy at law,® a taxpayer may main¬ 
tain an action to restrain highway authorities from 
performing illegal or unauthorized acts adversely 
affecting his interest as a taxpayer Thus an in¬ 
terested taxpayer may bring an action to restrain a 


Oa—McGinty v Plckerlngr, 179 S.E 
358. 180 Ga. 447 

Ill—Miller v Hale, 139 NB 411, 308 
Ill 275 

Ind —Sullivan v Board of Com*ra 
of Miami County. 149 NE 94. 85 
Ind App 287 

Mo —Special Road Diet No 4 of 
Bolingrer County v Stepp, 4 S W 2d 
480, 222 Mo App 1216 
Tex —Anderson v Houte, Civ App , 
240 SW 647 

Remedlcn of hlsrhway taxpayer for 
erroneous taxation see supra 8 291 
Riprht of taxpayer to be made party 
to proceed I nps for yacatlon of 
hlgfhway see supra 9 118 
Rlpht of taxpayer to appeal from 
Judfirment in respect of vacation of 
hlffhwav sec supra 9 126 
Bzcssslvs •xpendlturs 
Any attempt of a board of county 
commissioners to disreffard a valid 
limitation as to the maximum cost 
of a proposed road and to incur an 
expenditure of public funds in excess 
thereof, althouprh such road improve¬ 
ment is otherwise lawfully projected 
and undertaken, nrivps lise to a cause 
of action in behalf of a taxpayer 
afTfirrleved thereby—Atchison, T & S 
F Ry Co v Board of Com’rs of Bar¬ 
ton County, 202 P 78, 100 Kan 787, 
rehearins: denied 203 P 698, 110 Kan 
310 

W. Tex—Twingr v Williams, Civ 
App , 24 S W 2d 732—Twingr v 

Rhodes. Civ App, 24 S W 2d 728, 
certified questions answered 16 S 
W2d 258, 118 Tex 410, and re¬ 
versed on other grrounds Rhodes 
V Twingr, Com App , 41 S W 2d 13, 
appeal dismissed 53 S Ct 5, 287 U 
S 561, 77 LEd 495 

1. DamaiTMi delay in complet¬ 
ing' contract 

A taxpayer is entitled to object to 
county commissioners' unauthorized 
waivers of damages for paving con¬ 
tractor's delay in completing con¬ 
tract —Hillsborough County v Pal 
Mere, Inc, 135 So 525, 101 Flo. 736 

2. As far as its terms will increase 
his tan burdens illegally, a taxpayer 
may question the validity of a con¬ 


tract providing for the lease of rail¬ 
road property for highway purposes, 
but he has no right to provoke liti¬ 
gation over details of the lease con¬ 
tract of no more concern to him than 
to the public in general —Ruff v 
Board of Com’rs of Shawnee County, 
272 P. 189, 127 Kan 188 

3. Ark —Sikes v Douglas. 227 S W 
988, 147 Ark 469 

La—Donaldson v Police Jury of 
Tangipahoa Parish, 109 So 34, 161 
La. 471 

Minn—Regan v Babcock, 247 NW 
12, 188 Minn 192 

Motive of taxpayer in suing is Im¬ 
material —Hokke V Passaic County, 
127 A 813, 3 N JMisc 245 

4. Salt to obtain compensation 

Whore the proper officers of a 
road district refused to institute a 
suit against county commissioners’ 
court to obtain compensation to 
which district was entitled under 
statute, plaintiffs, as citizens of such 
district were entitled to prosecute 
the suit in the name, and for the 
benefit, of such district —Maroney v 
Feagin, Tex Civ App , 264 SW 105 
Recovery of district funds 

(1) A taxpayer may sue on behalf 
of a highway district to recover 
money paid to a commissioner there¬ 
of on a claim which is illegal and 
void, in case of refusal of the board 
of commissioners, after demand, to 
Institute action—Sanborn v Pent- 
land, 208 P 401, 35 Idaho 639 

(2) Recovery by taxpayers of ex¬ 
cessive payments made to commis¬ 
sioners of road improvement district 
inures to benefit of district —Gold¬ 
smith v Wright, 282 SW 970, 170 
Ark 1116 

5. Authority of road district board 
to defend litigation affecting acts 
done within its authority will not 
preclude taxpayers affected from in¬ 
tervening in suit involving location 
of road —Tyree v. Road Dist No 6, 
Navarro County, Tex Civ App , 199 S 
W 644, error refused 

6. Ark—Prairie County v. Gray, 296 
S W 363. 174 Ark 877. 
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Ind —McCoy v Snapp, 140 N E 66, 
80 Ind App 683 

7. Beceivership held not warranted 

In taxpayers* suit attacking a 
county road construction contract, a 
receivership for the contracting firm 
was not authorized, where the firm 
was not shown to be Insolvent, al¬ 
though one of the partners therein 
had become by purchase from the 
other partners the sole owner of the 
construction contract and had failed 
to give a rendition of his property 
—Owen V Flemlng-Stitzer Road 
Building Co, Tex Civ App . 260 S W. 
1038 

8. Wash —In re Assessment Roll 
for Paving of Dunont and Elm 
Streets and Northwest Avc in City 
of Bellingham, 12 P 2d 689, 168 
Wash 439 

9. Ark—White v Miller, 1 S W 2d 
814, 176 Ark 1078 

Ohio —State ex rel Shafer v Mer- 
roll. 185 NE 815, 44 Ohio App 347 

10 . Fla—Hillsborough County v 
Pal Mere, Inc , 135 So 625, 101 Fla 
736 

Ill—Gregor v Miller, 154 NE 707, 
324 Ill 113 

Ind —Sparling v Dwengcr, 60 Ind 
72 

Kan —Ruff v Board of Com'rs of 
I Shawnee County, 272 P 189, 127 
Kan 188 

La—Donaldson v Police Jury of 
Tangipahoa Parish, 109 So 34, 161 
La 471 

Miss—Trahan v State Highway 
Commission, 151 So 178, 169 Miss. 
732 

SC—Gaston v State Highway De¬ 
partment of South Carolina, 132 
SE 680, 134 SC 402 
Tex—Anderson v Houts. Civ App , 
240 SW 647 
location of highway 

Taxpayers could sue to enjoin 
highway commission from construct¬ 
ing highway not a ]iart of higher 
type roads so as to miss towns 
through which statute specified road 
should run —Logan v Matthews, 62 
SW2d 989, 330 Mo. 1213. 



§ 311 


HIGHWAYS 


40 C J. S 


wrongful and illegal appropriation, expenditure, or 
disbursement of highway funds the entering in¬ 
to,^2 or the performance of,^^ illegal highway 
contract involving payments from public funds to 
which he has contributed; or the issuance of ille¬ 
gal road bonds^4 or j>riving certificates An in¬ 
junction, however, will not be granted where it is 
not shown that the act or transaction sought to be 
enjoined is in fact unauthorized, illegal, or other¬ 


wise wrongful,^® where the taxpayer does not point 
out some threatened legal wrong,or where the 
matter complained of will not work any substantial 
legal injury to taxpayers as such Moreover, on 
the application by a taxpayer for an injunction, dis¬ 
cretionary powers of the highway authorities will 
not be interfered with in the absence of fraud, 
mistake, or abuse of discretion,^® and this is par¬ 
ticularly true where the relief sought is a manda- 


11. J\rk—Ilurrow v Floyd, 90 SW 
2(1 573. 193 Aik 220—White v 

Miller, 1 SW2d 814, 176 Ark 1078 
111 —Mac<Jrcgor v Miller, 154 NE 
707, 324 Ill 113 

Ind—Putman v Murden, 184 NE 
796, 07 Ind App 313 
Iowa—Scharnbf r^: v Iowa Slate 
Hlrhwa> Commission, 243 NW 
334. 214 Iowa lOn 
Kan—At<hibon, T & S P Ry Co v 
Roard of Com'ns of Horton Coun¬ 
ty, 202 P 78, 100 Kan 787, re¬ 
hearing' denied 203 P 608, 110 Kan 
310 

Mo—Cftfltilo V State Hurhwnv Com¬ 
mission of Missouii, 279 SW 673, 
312 Mo 214 

Okl—Hawks v Seav. 1 P 2d 148, 150 
Okl 160 

Pa—Carr v Fuls, 133 A 150. 286 Pa 
137 

Tt*nn—W^hito v Jefferson County, 16 
S'SV 2d 24, 157 Tenn 052, denying: 
rehearinp 11 S W 2d 803, 157 Tenn 
652 

Tex—Fletrhtr v Ely, Civ App , 63 
S W 2d 817, eiror Tt fu*^ed—Twing 
V Williams, Civ App, 21 S AV 2<1 
732—Twingr v Rliod'^'’ Civ App 24 
S W'*d 728, rei tilled questions nn- 
flwered 16 S W 2d 258 118 Tex 110, 
and reversed on other grrouncls 
Rhedes V Twjng Pom App 41 S 
W 2d 13, app(‘nl disnn®‘-ed 53 R Ct 
r», 287 US 561, 77 L Kd 405 — 
Sherman v Cage, Civ^App, 270 S 
W 508— Anderson v Ilouts, Civ 
App. 240 SW 617 
29 CJ p 741 note 31. 

Season for role 

The light of tnxpi\trs to resort 
to equity to pTO\ent ini'^applicalion 
of road funds is bdsi d on the Inx- 
pavers* equitable ownership of such 
funds and their liabilitN to leplenish 
the puhlio treasuiv for the dofit iency 
which would be (.iiistd b\ the mis¬ 
appropriation—Miller V Hale, 139 N 
E 411, 308 Til 275 
Punds paid to oonnty hy highway 
department as compensation for state 
load construction work pi rformed bv 
county under contract Avith highway 
department weie, in equity, <ount\ 
funds, illegal disposition of which 
taxpayer could sue to (njoin, whether 
or not funds were depoMted in name 
of county, w'hore all parties con- 
< erned knew' of their souice—MfGin- 
ty V I’ickerlng, 179 S E 358, 180 Ga. 
447. 


Payment of antomobile llcenae fees 

and state gasoline tax entitled tax¬ 
payers to maintain suit to restrain 
payment of such funds on void high¬ 
way construction contracts—Ib'gan 
V Babcock. 247 NW 12, 188 Minn 
192 

12. Fla—Hathaway v Munroe, 119 
So 140, 97 Fla 28 

La —Honaidson v Police Jury of 
Tangipahoa Pariah, 109 So 34, 161 
La 471 

13. La—Donaldson v Police Jury 
of Tangipahoa Parish supra 

Minn— Regan v Babcock, 247 NW 
12. 188 Minn 102 

Okl—l‘ine V Baker. 184 P 445, 76 
OKI 62 

Pa--Carr y Fuls, 133 A 150 286 

Pa 137—Shueman v Scott, 53 
Dauph Co 19 

As far as he is damaged peculiarly 
and differently from the general pub¬ 
lic by its performance, a taxpayer 
may maintain an action to restrain 
the performance of ,in illegal high¬ 
way contract—liiifX v Board of 
Com’rs of Shawnee County, 272 P 
189, 127 Kan 188 

14. Tex—King v Falls County, Civ 
App , 42 S M' 2d 481 

15. Fla —Hillsborough Counlv v 
Memorial Heights Development 
Co, 154 So 188. Ill Fla 251 

16. Ga—Burns v De'^atur County, 

173 SE 127 178 (la 275 

Ill--Natural Prodiu t*? Co v Du Page 
I Countv, 14.5 NE 208, 314 HI 74 
Knn—Sandburg v Board nf Com’ra 
of Wyandotte County, J45 P 1020, 
121 Kan 26 

Miss—Trahan v State Highway 
ComniJsmon, 151 .So 178, 160 Miss 
73J'-Board of Sup’rs of Lauderdale 
CountV v Willson, 114 So 009, 148 
Miss 310 

Mont —State ex rel State Highway 
Commission v Dis'int Court of 
First JueiK lal Dist in and for Lew¬ 
is and Clark County, 69 P 2d 112, 
106 Mont 44 

ND—Cummings v City of Minot, 
271 NW 421, 67 ND 214 
Okl—Simpkins v Curtiss, 243 P 188, 
116 Okl 104 

SC—Thayer v State Hlghw^ny De¬ 
partment, 155 SE 832, 168 SC 
488 

Tenn—White v Jefferson t'ounty, 16 
S W 2d 24, 157 Tenn 652, denying 
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rehearing 11 S W 2d 863, 157 Tenn 
652 

Tex—Ouisenberry v Mitchell 203 S 
W 160, 116 Tex 378 —Willcox v 
Jackson. CivApp, 124 S W 2d 180 
error dismissed, judgment corrtet 

17. Ark—Burrow v Floyd, 99 SW 
2d 573, 193 Ark 220 

Pa—Garr V Fuls, 133 A 150, 286 Pa 
137 

Enjoining authorized construction of 
highway 

Authori/ed construction of state 
highway over town streets will not 
be enjoined pending determination of 
validity of town liond issui* for con¬ 
structing water and si'weragt sys¬ 
tem on streets—Padgett v Stale 
Highway Commission, 148 S E 548, 
150 SC 538 
Waste of funds 

Whore a town board appropriated 
money for the construction of a roul, 
but the money yvas never used for 
siKh purpose, and the (onslrudion 
was later authorized by the county 
board of supervisors as a stale and 
county charge, there was no wnst(‘ or 
threatened waste of the town’s mon¬ 
ey, and the citl/ens of the towm w’eie 
not entitled to iniunctive relu'f to 
prevent construction of the road bv 
the countv on tin ground of wMsle 
of town funds —Pilbeam v Sisson, 
198 NYS 8 14, 204 App Div 762 

18. Kan —ioung v Board of Coni’rs 
of Washington County, 273 P 308, 
127 Kan 227 

Miss—Hinds Counlv v. Jolinson, 98 
So 95. 133 Miss 501 
Ohio—Stall' ex ril Shafer v M*'r- 
rell, 185 N E 815, 44 Ohio App .i4 7 
Or—T)e Neffe v. Duby, 239 P 109, 
115 Or 511 

Tex—Murray v AVilllamson, Civ 
App, 32 SW2d 863—Singellaiy v 
Heathrnan, Civ App , 300 S W’’ 242, 
afliimed Heathrnan v Singletary, 
Com App, 12 SW2d 150 
Personal Inoonvenlenoe 

Taxpayer cannot enjoin lease con¬ 
tract b(‘tween county commissioners 
and railroad for relocation of public 
road on railway right of wav despite 
inconvenience to him from vacation 
of railroad property —Huff v Board 
of Com’rs of Shawnee County, 272 
P 189, 127 Kan 188 

19. Iowa—Scharnherg V Iowa State 
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tory injunction.20 As in suits for injunctions gen¬ 
erally, unless an absolute right is given by statute, 
an injunction to restrain the acts of highway au¬ 
thorities cannot be sought as a matter of right, but 
Its granting or refusal rests in the sound discretion 
of the court 21 

Under proper circumstances a temporary injunc¬ 
tion may issue in a taxpayer's suit to preserve the 
status quo until the final hearing on the merits 22 

Estoppel or waiver. Taxpayers may by acquies¬ 


cence in the acts complained of be precluded from 
obtaining relief 23 

Conditions precedent Unless excused or waived, 
conditions precedent to the maintenance of a tax¬ 
payers' action must ordinarily be performed or com¬ 
plied with before the action may be instituted 24 

Actions or proceedings Taxpayers’ actions or 
proceedings must be timely brought 25 In the ab¬ 
sence of contrary statute, such actions or proceed¬ 
ings are governed by the usual rules relating to par¬ 
ties,26 and are governed by the usual rules relat- 


Hlt^hwny Commlsaion, 243 N W 
334. 214 Iowa 1041 
Tex—John^^on v Ferffuson, ClvApp, 
.sr> S W Jd 153, error dismissed— 
(^annon v MtComb, Civ App, 268 
SW 999 

20. Court cannot Toy mandatory in¬ 
junction compel expenditure of funds 
derived from sale of county primary 
road bonds l)V hiffhway commission, 
and taxpayer c.innot by suit for man¬ 
datory injunction control discretion¬ 
ary at tion of hiRhway commission in 
relocating highway and expending 
state primary road lunds thereon — 
Sclnirnberg y Iowa State IIighwa\ 
Commission, 24J N \V 334, 214 Iowa 
1041 

21 Denial of injunction held not 
abuse of discretion 

Kan-'True y McCoy, 241 T 240, 119 
Kan 824 

Tf X—Iluf’hes V Commissioners’ 
Court ot Harris County, Ciy App 
35 S W 2d 818 

22 Refusal of temporary injunc¬ 
tion 

(1) TTc’ld proper 

Ga Sp<iin V Hall (^mnly, 165 SE 
G12, 175 Ga 600 

NC—I’eters v I’asquotank Highway 
(’ommission, 113 SE 567. 184 N ('' 
30 

Tex—Willcox y .Tatkson, Civ App , 
106 S \V 2d 766, error dismissed 

(2) Held improper—Crowell v 

Cammai k, Tex Civ App , 4 0 S W 2d 

259 

Continuance of temporary injunction 
held proper 

NC—Morris v Hoard of Com'i.s of 
Henderson County, 114 SE 8J7, 184 
NC 6 49 

23. Ill —Department of Publu 
Works and Buildings v Challand, 
181 NE 405, 34 8 HI 385 

Wash —Travis v Ward. 26 P 908, 
2 Wash 30 

24. Obtaining permission to sue 

(1) Undtr the statutes in some ju¬ 
risdictions a taxpayer seeking to en¬ 
join a state oflleer from disbursing 
public funds for highway purposes 
must, by a petition, show that tin r» 
IS reasonable ground for filing th> 
bill and obtain leave for that pur¬ 


pose—Hill V La Salle County, 158 
NE 112, 326 Ill 508 

(2) Petition for leave to file bill to 
enjoin county construction of public 
road held improperly denud—Hill v 
La Salle County, supra 
Exhausting other remedies 

Taxpayers showing no special le¬ 
gal injury to themscKes by highway 
commission’s changing location of 
highway could not restrain expendi¬ 
ture of public funds before applying 
to all officers haying duty to inter¬ 
fere- Tiahan v State Highway Com¬ 
mission, 151 So 178, 169 Miss 732 
Particular matters held not condi¬ 
tions precedent 

(1) A suit bv oiti/ens of road dis¬ 
trict against commissionc'rs’ court to 
compel defendants to compensate dis¬ 
trict for bonds voted by latter and 
made yoid bv ceiuritv election, lu ing n 
suit, not against the county, but to 
enforce n ministerial .act, it was not 
neccbsarv that plaintiffs fib* with 
commissioners’ court a statement of 
tlieir demand prior to instituting suit 
—Maronev v Feagin, Tex Civ App , 
264 SW 105 

(2) Demand on state officials to 
sue to annul alleged void highway 
construction contracts was not necos- 
sar\, to entitle tnxpavczrs to suc', 
whc>re state' olllei.a.Js’ alleged partici¬ 
pation in collusive arrangement was 
such that their prosecution of ac¬ 
tion i^ould not reasoiiablv be exfiect- 
c'd—Regan v Babcock, 247 NW 12, 
188 Minn 192 

25. Kan—Atchison, T A S F Ry 
Co V Board of Com’rs ol Barton 
County, 202 P 78 109 Kan 787. 

rehearing cieni(*d 203 1' 698 110 

K in 310. 

Eaches 

(1) Suit to enjoin construction of 
highway held barred by laches—- 
Stiatton V Henkel Const Co, 151 N 
E 510. 320 HI 526 

(2) Suit tcj enjcnn issuance of pav¬ 
ing certificates was held not barred 
by laches—Hillsborough County v 
Memorial Heights Development Co. 
164 So 188, 114 Fla 251 

Petition opposing bond issue 

Under Burns St Annot Suppl 1921 

397 


§ 1013917, petition opposing highway 
bond issue must be filed within fif¬ 
teen days after dc'termination to is¬ 
sue bonds to give state board of tax 
commissioners jurisdiction on appeal 

- State V Leonard, 153 NE 777, 198 
Ind 356—Inskeep v State, 153 N E 
411, 198 Ind 224 

Suit held not premature 

Tex—Wright v Allen, Civ App , 257 

S W 980 

26. Mo—('astilc> v State Highway 

(’ommi.ssion of Missouri, 279 S.W 

673, 312 Mo 214 

Proper parties 

Ill—Hill V La Salle County, 158 N 

E 112, 326 111 508 

State is necessary party in suit by 
taxpayers to camel contract ol state 
highway commission, and omission 
was not cured b> appearanc c' of at- 
lorruy general lor highwa\ commis¬ 
sion —Sherman v Cage, Tex Civ App, 
279 SW 508 

County as necessary party 

(1) In a suit to restrain the per¬ 
formance and execution of a c on- 
li.K t between tbe county fommis.sion- 
eis’ court and a construction c'ornpany 
for road construction work, the eoun- 
tv, being rn.itc'riallv ufr»'c tc'd bv tlie 
suit, was a neco'^sary paitj, under 
lUvSt art 1835, providing that all 
suits brought bv or against anv of 
the counties, or incorporated cities, 
towns, or village's shall be b> or 
against it in its corpoiate name-- 
Allison V Ellis, TcxCivAjip, 218 S 
AV 814 

(2) In suit by citi/eiis of road 
distrust to compel commit sicmc rs’ 
court to compensate district for 
bonds voted b> it and made void by 
a county t'lec tion, county was not a 
necessary party', act of < orrii)ensa1 ing 
district being purely ministerlal one 

- Maronev v P'eagin, TtxClvApp, 
264 SW 105 

United States secretary of agricul. 
ture was proper and neressar\, I»ut 
not indispensable, party in taxjiav- 
ers’ suit to enjoin countv super visois 
from acquiring right of w'nv in fur¬ 
therance of road contract W'ith sec¬ 
retary —Board of Suii'rs of Apache 
Gounty V Uddll, 1 P 2cl 3H, 38 Ariz. 
497. 
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ing to pleadings,burden of proof,** admissibility 1 of evidence,** weight and sufficiency of evidence,*® 


•7. Aris —Board of Sup’ra of Apache 
County V Udall, supra. 
La—Wniiams v Police Jury of Con¬ 
cordia Parish, 107 So. 126, 160 laa. 
S26 

Tex —Camp v Thomas, Clv.App , 26 
SW2d 470, error refused. 
XsaoiBltss of bill, complaint, or pe¬ 
tition 

(1) The bill, complaint, or petition 
must state all facts necessary to au¬ 
thorize the relief demanded 

Ky.—Conrad v Pendleton County, 
273 SW 67, 209 Ky 626 
Tex —Cannon v McComb, Civ App , 
268 S.W 999. 

(2) Matters not essential to plain¬ 
tiff's cause of action need not be 
alleged—Maroney v Feagln, Tex Civ 
App., 264 SW 105 

(3) The allegations must be clear 
and specific—Johnson v Ferguson, 
Tex Civ App. 65 S W 2d 163, error 
dismissed—Cannon v McComb, supra 

(4) Issuable facts and not mere 
general conclusions must be alleged 
in the bill or complaint —Johnson v 
Ferguson, supra—Cannon v McComb, 
supra. 

(6) The allegations should show 
that plaintifTs interests as a tax¬ 
payer are or will be affected or prej¬ 
udiced by the act complained of — 
Donaldson v Police Jury of Tangipa¬ 
hoa Parish, 109 So 34, 161 La 471 

(6) But it has been held In some 
jurisdictions that the bill or com¬ 
plaint in a suit for Injunction need 
not allege special or peculiar injury 
to complainants 

Ind—Putman v Murden, 184 N.E. 

796. 97 Ind App 313 
SC—Gaston v State Highway De¬ 
partment of South Carolina, 182 S 
E 680, 134 SC 402 

(7) A complaint shows an Injury 
where it alleges facts necessarily 
leading to the conclusion that the un¬ 
lawful act complained of will injuri¬ 
ously affect plaintiff—Donaldson v 
Police Jury of Tangipahoa Parish, 
supra 

(8) On applications for injunction, 
the averments of material and essen¬ 
tial elements must be sufficiently cer¬ 
tain to negative every Inference of 
the existence of facts under which 
petitioner would not be entitled to 
relief —Johnson v Ferguson, Tex Civ 
App, 56 SW2d 163, error dismissed 
—Cannon v McComb, Tex Civ App , 
268 SW 999 

Bill, complaint, or petition held snf- 
floient 

(1) In general 

Ill—Miller v Hale, 139 NE 411, 308 
Ill 275 

Tex —Sherman v Cage, Civ App , 279 
SW 508 

(2) Petition to restrain awarding 


of highway construction contract.— 
State v Morgan. 229 P. 309, 181 
Wash 145. 

(3) Bill or petition to have high¬ 
way construction contract declared 
void 

La—Donaldson v Police Jury of Tan¬ 
gipahoa Parish, 109 So 84, 161 La. 

471 

Minn.—Regan v Babcock, 247 NW 

12, 188 Minn 192. 

(4) Petition to restrain Issuance 
of road bonds —King v Falls Coun¬ 
ty, Tex Civ App, 42 S W 2d 481. 

(6) Petition to restrain construc¬ 
tion of road—Gaston v State High¬ 
way Department of South Carolina, 
132 SE 680. 134 SC 402 
Bill, complaint, or petition held insuf¬ 
ficient 

(1) In general—Arkansas-Loulsi- 
ana Highway Improvement Diet v 
Pickens, 276 SW 356, 169 Ark 603 

(2) Bill or petition to restrain the 
expenditure of highway funds 

I Ga—Sigman v Newton County, 147 
I SE 686, 168 Ga 122 
Tex —Cannon v McComb, Civ.App , 

268 SW 999 

(3) Bill or petition to restrain re¬ 
location of road —MacGregor v Mil¬ 
ler. 164 NE 707, 324 Ill 113 

(4) Petition to restrain highway 
authorities from making further con¬ 
tracts —Johnson v Ferguson, Tex 
Civ App , 65 S W 2d 163, error dis¬ 
missed 

▼erlfioation 

Under statute requiring verifica¬ 
tion of injunction petition, verifica¬ 
tion must be direct and so positive 
as to sustain a charge of perjury or 
false swearing, if false—Johnson v 
Ferguson, Tex Civ App , 66 S W 2d 

163, error dismissed j 

Questions raised by demurrer to pe. j 
tltlou 

<1) In taxpayer's injunction suit 
against highway commission, general 
demurrer raised question of sufficien¬ 
cy of taxpayer's interest In matter to 
maintain suit—Trahan v State High¬ 
way Commission, 161 So 178, 169 
Miss 732 

(2) Authority of highway commis¬ 
sion to comply with requirements 
made by federal government to se¬ 
cure federal aid was raised by demur¬ 
rer to petition. In suit to enjoin such 
compliance—Logan v Matthews, 62 
SW2d 989, 330 Mo 1213 
Proof 

Only those allegations necessary to 
a recovery need be supported by 
proof—Putman v Murden, 184 N B. 
796. 97 Ind App 313 

as. The taxpayer has the burden of 
proving the essential elements of his 
cause of action 


Ark—Goldsmith v Wright, 282 8.W 
970, 170 Ark 1116. 

Tenn —Cheatham County v Baker, 64 
SW2d 31, 16 Tenn App 1 
Tex —Ferguson v Johnson, Civ App , 
67 S W 2d 372, error dismissed 

29. Tex —Twlng v Williams, Civ 
App, 24 S W.2d 732—Owen v Flem- 
Ing-Stitzer Road Building Co, Civ 
App, 260 SW 1038 

Bvldaaoa hold admlsslbls 

N C —Oliver v Board of Com'rs of 
Johnston County, 139 S E 767, 194 
NC 380 

Tex—Wright v. Allen, Civ App , 267 
SW. 980. 

NY—Pilbeam v Sisson, 198 N 
YS 834, 204 App Div 762 
Okl—Simpkins v Curtiss, 243 P. 188, 
116 Okl. 104 

Clear evidence 

The determination of the county 
commissioners' court that certain 
bids for the construction of roads 
were the best obtainable will not be 
set aside in an action to enjoin the 
execution of the contract made in 
pursuance thereof in the absence of 
clear evidence that such bids were 
not the best obtainable and that the 
court fraudulently awarded the con¬ 
tracts—Gibson v Davis, Tex Civ 
App. 23C SW 202 

Bvidanca held snfilolent 

(1) In general 

Ind—Smith v Hill, 166 NE 911, 
200 Ind 616 

La—Crichton v Louisiana Highway 
Commission, 136 So 43. 172 La. 
1033 

N C —Smith V State Highway Com- 
i mission, 139 SE 606, 194 NC 333 
! Tex —Fletcher v Ely, Civ App., 68 
I SW2d 817, error refused 

(2) To warrant order refusing in¬ 
junction —Newman v Biggs, Tex Civ 
App, 68 SW2d 632 

(3) To show that a formal paving 
contract as finally executed was in¬ 
valid —Dunn Const Co v White, 96 
So 444. 209 Ala 460 

(4) To show absence of fraud — 
Mitchell V State Highway Commis¬ 
sion, 66 SW2d 991, 247 Ky 188 

Bvldanoa held iasnflicleiit 

(1) In general 

Ark—Goldsmith v Wright, 282 SW 
970. 170 Ark 1116 
Tex —Twlng v Williams, Civ App , 
24 SW.2d 732. 

(2) To show that highway authori¬ 
ties were guilty of fraud, conspiracy, 
willful abuse of power, or Intention¬ 
al favoritism In selecting route of 
road —Stratton v Henkel Const Co , 
161 NE 546. 320 Ill. 626. 
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questions of law and fact,*^ findings of fact,®* and 
scope of relief.®* Where the taxpayer has no 
right to relief in respect of a certain question, the 


court will not determine such question, even though 
all parties to the controversy request a determina¬ 
tion thereof.®^ 


HIGHWAYS BY WATER. See Highways § 1. 

HIGLEB. In English law, a hawker or peddler; a 
person who carries from door to door, and sells by 
retail, small articles of provisions and the like.^ 

HIIS TESTIBUS. Literally “These being witness¬ 
es.” The name of the concluding or attestation 
clause in ancient deeds and charters, which con¬ 
tained the names of the witnesses; so-called from 
the words with which it commenced.® 

HI-JACKER or HIGH-JACKER. Said to be but 
another name for “robber.”® More specifically, one 
who holds up, and steals booze from, the vehicles 
of others ^ 


HIJASTRO. In Spanish law, stepson.® 

HIJO. In Spanish law, son; it is derived from 
the Jjatin, “films”; and has been said to be the 
equivalent of the English word “junior,” after the 
name of a person.® 

In the plural, it may mean children, either male 
or female.*^ 

HIJUELA. In Spanish law, the list or inventory 
of an heir’s portion; also the property constituting 
the estate ® 

HIKENILD STREET. One of the four gfreat Ro¬ 
man roads of Britain® 

HILARIOUS. Merry, mirthful, or noisy.^® In its 


31. Tex—Ferguson v. Johnson, Civ 
App, 67 SW2d 372, error dis¬ 
missed 

Power to ohana'e location of road 

Whether highway commission has 
power to change location of road pre¬ 
sents a question of law only, to be 
determined by the court—John«»on 

V Board of Com’rs of Wake County, 
136 S E 618, 192 NC 661. 

32. Findings held Immaterial 

NC—Coburn v Board of Com’rs of 
Swain County, 131 SE 372, 191 
NC 68 

33. N C —Morris v Board of Com’rs 
of Henderson County, 114 S E 827, 
184 NC 549 

84. Reason for mle 

A decision on such a question 
would be purely advisory —Trahan 

V State Highway Commission, 151 So 
178, 169 Miss 732. 

1. Black Li D 

2. Burrill L D 

Attestation of deeds generally see 
Deeds S 35 

Sometimes written “his testlhas’* 

Black LD 

The words have fallen into dis¬ 
use since the time of Henry VIII 
—Black L. D 

3. Tex—Franklin v State, 283 S W. 
802, 803, 104 TexCr 240 

4. Iowa—State V One Certain Buick 
Sedan, 229 NW. 173, 176, 209 Iowa 
791 

*‘Booze” defined see 11 C J S p 624 
note 74 

5. Escrlche Dlccionario 

6. Mo—Roussin v Parks, 8 Mo 628, 
636. 


Olasslfloatlon 

(1) "Hijo adoptivo”—an adopted 
son, or child —Escrlche Diccionano 

(2) “Hijo adulterino”—a child of 
an adulterous union, one of the class¬ 
es of illegitimate children, incapable 
of being legitimated —Escriche Dic- 
cionario 

(3) “IIlJo de benedicidn”—literally 
“child of blessing,*’ another phrase 
for legitimate child —Escriche Dic- 
clonario 

(4) “Hijo de familias”—a son, or 
child, under the patria potestas —Es¬ 
criche Dlccionario 

(6) "Hijo de ganancia"—the child 
of a concubine —Escriche Dlccionario 

(6) "Hijo emancipado’*—an emanci¬ 
pated son, or child, that Is, one freed 
from the patna potestas —Escrlche 
Dlccionario 

(7) "Hijo espurio”—a . spurious 
child, in a strict sense, a child of 
an adulterous or incestuous union; 
and, more broadly, the child of a 
widow or an unmarried woman by an 
unascertained father, hence in either 
case one of the classes of children 
incapable of being legitimated —Es¬ 
criche Dlccionario. 

(8) "Hijo ilegftimo’*—an Illegiti¬ 
mate son or child generally, such a 
child might be either "hijo natural," 
that is, a natural child, or "hijo es¬ 
purio," "hijo adulterino," or "hijo in- 
cestuoso "—Escriche Dlccionario 

(9) "Hijo incestuoso"—a child of 
an incestuous union, incapable of be¬ 
ing legitimated since the parents 
were precluded from intermarriage 
—Escriche Dlccionario 

(10) "Hijo legitlmado"—a natural 
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child, who has been legitimated ei¬ 
ther by the marriage of his parents 
or by royal concession —Escriche 
Dlccionario 

Philippine —Serrano v. Aragon, 22 
Philippine 10, 12 

(11) "Hijo Icgitimo"—a legitimate 
son or child —Escrlche Dlccionario 

(12) "Hijo mancer"—the child of a 
common prostitute —Escriche Diccio- 
nario 

(13) "Hijo natural"—a natural 

child, one born out of wedlock, but 
of parents who were not precluded 
from marrying, hence such a child 
was capable of being legitimated — 
Escriche Dlccionario 

(14) "Hijo pdstumo"—a posthu¬ 

mous child —Escriche Dlccionario 

(16) "Hijo sacnlego”—the child of 
a priest, nun, or other person who is 
forbidden by his religion to marry 
—Escriche Diccionano 

(16) "Hijos de traidores”—sons of 
traitors who were under perpetual 
disability, not unlike the English 
corruption of the blood —Escriche 
Dlccionario 

7. Escriche Dlccionario. 

8. Escrlche Dlccionario 

£sss properly spelled ‘nUgnela’* 
and defined as a receipt given by an 
heir of a decedent setting forth what 
property he has received from the 

estate —Black L D. 

9. Black L D 

“Zkenlld street** is the name more 
commonly used, and supposed to be 
so called from "Icent "—Black L D 

IOl Webster New Int D. 
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ordinary meaning the word does not imply a drunk¬ 
en condition.!^ 

HILARY RULES. A collection of orders and forms 
extensively modifying the pleading and practice m 
the Knglish superior courts of common law, estab¬ 
lished in Hilary term, 

HILARY TERM. In England, one of the law terms 
of court which began on the eleventh and ended on 
the thntv-tirst of January of each year; it was 
superseded in ]87r) by Hilary sittings, which begin 
January 11, and end on the Wednesday before East¬ 
er ^3 

HILL. A naiinal elevation of land of local area 
and well defined outline;!'* a mou* or les.s rounded 
elevation, as coiilriisli'd with a peaked or jireeipi- 
toiis one The term does not include the slopes 
of bottom lauds or of vallevs,*^ and has been com¬ 
pared, or contrasted, with “bluif” acc Bliiif 11 C J 
S p 368 note 63 in Pocket Parts 

HIM. See He, Him and Ills 39 C J S p 804 note 
32-p 805 note 46 

HIMSELF. An emphasized form of the pronoun 
for the third iierson singular masculine 

Under i>articular circumstances ^4ninself” has 
been hold applicable to a coiporation,!^ and later- 
ehaugeablo with ^liis faniilj 


HIND or SnUYE. In old English law, a husbandry 
servant.2® 

HINDENI HOMINES or HINDMBN. Among the 
Saxons, a society of men, their wives being termed 
^‘hindas.^’^! 

HINDER. The word is said to bo derived from the 
Anglo-Saxon '%nd," as in ^^behiud'^ and “hind¬ 
most,^' it implies action, and to some extent, cffec- 
tivciiess,^^ it imports resistance and obstruction of 
rights, 23 and it has been definod as meaning to 
block, to check, to clog, to counteract, to debai, to 
delay, to embairass, to impede, to intoirupf, to ob- 
.struct, to oppose, to retard, to stop, oi to thwart ,^4 
also to delay and defraud ;25 to do an act of iiiter- 
fcrencc,26 or be guilly of an unrcasoiiabb' omis¬ 
sion ,27 to interjiDse obstacles oi impediments, 28 to 
picvcnt,2^> and to pull baek 30 

Under some circumstances, “luiidei’' has been 
held equivalent to, or syiionymons with, “defraud” 
see 26 C J S p 683 note 10, “delay” s(‘e 26 C J S p 
687 note 8, “ini])ed(‘,”2i ‘^obstiuct,” and “prevent,”32 
“Jiiiideied” may be equivalent to “blocked” see 11 
CJ 8 p 365 note 1 , and “hindering” cqui\alcnt to 
“restraining”^^ Uiidei othei ciicumstiinees, “hin- 
dei” has been coinpiirod with, or distinguished from, 
“defeat” see 26 C JS p 669 not(' 48, “defraud” see 
26 C J 8 p 683 note 11, “obstiuet,” and “pn'Muit ”24 


11. Idaho—Tn rr* Treu horon, lOl P 
741. 747, 16 Idaho 411, J3 L R A ,N 
S 86 S 

12. Black LP 

“RegwlSB g-enerales” ronimonU rail¬ 
ed "Hilary IluUs," wvVi inadt piirsu- 
nnl to th<* &tntiUr 3 & 4 "W’m I\ r 
4 2 5 1, and thev may be found in 6 
B A Ad Hpprijflix 1 ct .scq, 27 K Cl^ 
p 470 el sen 
la Black LP 

14 Kv—He\ineton Raslcrn Ry 

Co \ AV’illiams, 200 S W 5i), C2, 
ISl Kv MS 

Or—(''dluinhi.i Pitv Hand Cn v Kulil 
141 P 20S. 210, 70 Or 246 
15. Or—Oolumbiii CU> Hand Co v 
Riihl, ‘^upra 
Flurasea construed 

(1) "Fuett of a hill" dt fined as the 
iK^Kinnin^r of an abrupt iisf 

Kv Hexington Kisfi>rn Rv Co v 
Willi.uufs, 200 S W hO, G2 183 Ky 
343 

Or—-Columbia <''itv Hrind Co v Ruhl 
141 P 208, 210 70 Or 216—Kerr 

V Duvall, 126 V 830. 832 62 Ur 

470 

(2) ‘Hill land" as ronliasted with 
'bottom land" see 11 CJfc! p 531 
note bl 

(3) "Hill scam" see the C J S title 
Mines and Mineiafs S 3 


16 Or—Coluinhia Cifv Land Co v 
Ruhl, 134 P 1035. 141 P 208, 210, 
70 Or 246—K(ir v PuA'tll, 125 P 
X30, 8*12, (.2 Or 470 

17. Webster New Int D 
“Addressed to blniBelf^ has he(Ti 
oonslTuod as referring- to a Ittti'r 
self-addre.ssed under n firtihous 
name — \ndiews v PS, Cal, 16 S 
Cl 708. 799, 162 US 4J0, 40 L Kd 
1023 

18 Miss -Kllrov V Smith. 132 So 
92, 93, 150 Miss .67 

19. Ca—Central of Cb orlA 1*1 H Co v 
Henson, 4 9 S F 278, 121 Ga 462 

20. RIntk I. n 

21. Black LD 

Classifloatlon 

The Saxons ranked men into three 
classes, and valued thtni, as to &atl^' 
lacticjii lor injiJiioM, et( , according: 
to then class The lushest class 
were valued at twelvi hiindnd shill¬ 
ings, and were called ‘Iw c If hind- 
men," the middle class at six hun¬ 
dred shilliriR-s and called ‘‘.sexhmd- 
inen," the low<*st at two liundred 
shillings, railed "twyhlndmen"— 
Black L D 

22. US—U S V Williams, DC Pa,. 
28 FChs No 16,706 
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23 Kv — Reid V Hcimillon 18 SW 
770, 771 92 Ky 610, 1 { K> L 840 

29 C .) p 755 noli 22 

24. Utah—Petrov I tzkv v Bripham, 
47 I’ 660 067, 14 PMh 472 

26 Utah —Pelrovi lKk> v Brigham, 

sujna 

2*> C T T> 755 note 29 

26 US—Iirisktll \ P.cnsh CC 
Ohio, 7 F C.is No 4 1188 , 5 McLean 
64 71 

27. Mms^ —lilamhsrU \ lU.jcUstone, 
102 Mass ;li, {|7 

28. Kn —AVulkc r \ S.n m 5 Bush 
.579. .582 

29 US — P s V Williams D C Pa . 
28 h' Cris No 10,705 

lUah —J5 lTovit-/kv \ Bru,h im, 47 P 
000 007, 14 Utah 472 

30. US—U S V Williams. DC Pa . 
28 FCas No 10.71)5 

31. N J - lOrie R Co ^ Board of 
I’uhlic Utilitv Comtniss]on» rs, 98 
A 13, 19. K') N J Law 07 

3a. US—U S V Williams, DC Pa . 
28 F Cas No 1I..705 

33. Conn—Whitlock v West, 26 
Conn 406, 413 

34. US—U S V Williams, DC I’o., 
28 FCas No 16,705 
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Phrases in which the word occurs are set out in 
the note.^^ 

HINDERMOST. Farthest from the front.^® 

HINDRANCE. Act of hindering:, state of being 
hindered or that which hinders. Its synonyms arc: 
Check, delay, interruption, obstacle, obstruction, or 
restraint, and its antonyms are advantage, aid, or 
help 37 Under particular circumstances, the term 
may relate to some obstacle which it is not within 
one^s 1 ) 0 wer to overcome by reasonable effort on his 
own part, something moie than a mere increased 
difficulty which might have been anticipated 38 

HINDU LAW. The system of native law prevail¬ 
ing among the Gentoos, and administeix?d by the 
government of British India.39 

HINEFARE. In old English law, the departure of 
a servant from his master, or the loss of a servant 

by a master ^3 

HINEGELD. A ransom for an offense committed 
by a servant 

HINGE. An artificial movable .loint, a device for 
joining two pieces together in such manner that one 
mav turn upon the othei ^3 

HINT. As a \erb to suggest in an indiiect man¬ 
ner, to indicate bv allusion oi impliralion, to give a 
hint of 13 The tcim has been distinguished lioni 
“designate^’ see 2G C' J S p 1230 note 20 


HIFOTECA. In Spanish law, a mortgage, usually 
of real property 

HIPOTECABLE. In Spanish law, that which is 
capable of hypothecation or pledge by the contract 
known as hipoteca.^^ 

HIPOTEOAR. In Spanish law, to hypothecate, to 
mortgage, or to pledge 

HIPOTECARIO. In Spanish law, as a noun, the 
mortgagee, pledgee, or creditor; and as an adjective, 
pertaining or referring to the contract of hipoteca, 
jilcdge, 01 mortgage, as the debt itself or the pro¬ 
ceeding by which it is enfoiced 

HIPPED ROOF. A roof running up from all four 
sides of a building to a peak oi ridge at an elevated 
point in the c(‘nter, the equivalent of “peaked” 
roof ^3 

HIRCISCUNDA. See Hemscunda 39 C J.S p 890 
note 56 

HIRE. 

As a Noun 

The word “hue” is said to he associated rather 
with the act of emplovment than th(‘ i(‘ward for 
scTvices done, and in the lattei connection is inoie 
on the plane of i\ages than of sahii\, although in 
a sense it com]nehends both It may ajiplv to the 
pTice Joi service of a lease,and is not inconsist- 


35. Flirases construed 

(1) ‘ ITinch r and dc]i\” and “hin- 

dor OT delm ” dilin d in similar 
t(ims as to d(i s(jm vith an 

intent to detiMud ni which is an 
atl(‘ini)l to d«liriud, T.ithei Ilian a 
smr(s&ful fiaud, to pul some oh- 
stach in lh( path or ml (i pose sonic 
thinpr umut 1 ihahlv, before the < r<’(l- 
iloi can rcali/c* v\hat is ow^ed out of 
his de'htoi's pioperlv 

NY—Huiduk V I’ost 1^ Barb 1(.8, 
ISO—riuriiharn v Tli nnan, 4J N Y 
Ruprr, 4*) Go, 79 

Utah—T’ftiovil/kv ^ Bris'ham, 47 P 
GgG G67 1 1 Utah Ml 

(2) "Hinder, delay, and defraud 
as distinpiiished fiom ‘ hinder, delay, 
or dflraud”—Crow v lir'aidsley, 68 
Mo 435, 439 

(3) "Hinder, delay, oi defraud 
ercditors" and other similar exprr vi¬ 
sions ste such C J S titles as Assign¬ 
ments foi Benefit of Creditors R5. 
8C, Attachment gti 35, 36 43, 44 50- 
52, Bankrupt(\ §§ 76, 228 et seci , 
Corporations tji? 1377-13S2, Conspira¬ 
cy 1) 9 h, Exemptions 118 h, Fiaud- 
ulcnt Convejanfos H 99-114, and 
Insolvent^ §5} 6, 11, also 32 C J p 829 

40 0 J S -20 


note 57—p 830 nott 66, p 84 4 notes 
27-n 

(4) ‘Not to hindei,’ as the equiva¬ 
lent of to '-iifft r State v Jann<- 
son 300 N W 8119 SIO 211 Minn 262 

(5) Obstrurt or hindei "—Wnlkci 
V Saveis, 5 Bush K\ 579, 582 
36 Standard D 

‘*Hindemiost platform’* 

Enj?- Monkman v Sliekne\, [1913J 2 
K B 377 380. 381 

37. W(>bsl» r New Int D 
Pliiases construed 

(1) "If prevented or obstructed b\ 
combinations, stilkos, hindrant es, 
turnouts, accidents, or deln\s”— 
Tlioin.is Iron Co \ Jackson lion Co, 
91 N \V 137, 1 IS, 131 Mich 110 

(2) "Without let or hindTanci," a 
tautolnj^ical expression, meaning 
without obstacle or obstruction — 
(Justatson V Ursales, 20 Ohio Cir Ct , 
N S . 275, 278, 3 Ohio App 136 

38. Mich—Thomas Iron Co v Jack- 
son Iron Co. 91 NW 137, 138. 131 
Mich 130 

39. Black L D 

It iB not the law of India or of any 

defined region, but is the law of 
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tastes class, orders and e\ en fami¬ 
lies which the Hindus cany about 
w'lth lh( m —Black L D 

40. Black I. 1) 

41. BI K k U D 

42. US—Oriswold v Wagner, Ohio, 

68 F 4 94 4 97, 15 C C \ 525 

43. CenUiTV 1> 

44. Esc 1 iche Diet lonano 

45. Es(‘n( he Dicclnnaiio 

46 J'^striihe Dii (lon.irio 

47 Esciuhc Dicelon.ir lo 
“Iioy hipotecaiin” 

Tb(‘ law ol mortgages, the law 
governing tlu r('cording of instru¬ 
ments lik(> till' hipoteca—Esciiche 
Diccionario Suplemento 

48. Minn —f-lanni'm v Pence, 41 N 

W 6 57 40 Minn 127, 129, 12 Am 

SB 717 

49. US—Wilkes-Barre First Nat 
Bank v Barnum, D C Pa , 160 F 
245, 218. 20 Am Bankr 439 

Md—Baughman v Sterretl Opeiating 
Service', 173 A IK, 39, 167 Md 60, 
c]noting Corpus Juris. 

50. Or—Grimberg v Columbia 
I’ackers’ Assoc , 83 P 194, 197, 47 
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ent with the idea of a eovenaat or agreement for 
freighting accommodations aboard ship.^^ It hae 
been defined as a reward or compensation paid for 
the possession or use of personalty also the price 
or compensation for labor and services the price, 
reward, or compensation paid, or contracted to be 
paid, for personal service or for laborand is al¬ 
ways construed as referring to payment or receipt 
of compensation, as distinguished from a gratuitous 
service or nonremunerative service.56 

The noun has been held equivalent to, or synony¬ 
mous with, “compensation,” see Compensation 15 
C.J.S. p 654 in Pocket Parts, “salary,”56 and “wa¬ 
ges.”®*^ It has also been compared with, or distin¬ 
guished from, “compensation” see 15 C.J.S. p 655 
note 62, “salary,”58 and “wages ”58 

Phrases in which the word occurs are set out in 
the note.88 

As a Verb 

Applied to persons, the verb means to engage a 
man to temporary service for wages, or to engage 


in service for a stipulated reward;81 and some¬ 
times, although perhaps less accurately, it is ap¬ 
plied to the securing of professional services, as 
where one is said to hire a lawyer, a doctor, or a 
person of that class.®2 It is also properly applied to 
engaging the use of property and has then been 
defined as meaning to lend property, other than 
money, for a compensation to procure the tem¬ 
porary use of an article for compensation; and, 
in its secondary meaning, to grant the temporary 
use of an article for compensation.®^ In a partic¬ 
ular connection it is the correlative of “let 

“Hire” has been held equivalent to, or synony¬ 
mous with, “appoint” see 6 C.J. p 87 note 8; and 
“hire” and “hired” have both been held equivalent 
to, and also distinguished from, “employ” and “em¬ 
ployed,” respectively see 30 C.J S. p 224 notes 71, 
72, p 225 notes 98, 99. 

Phrases employing the word arc set out in the 
note.®*^ 

Hiring, It has been said that the term implies a 
request and a contract for a compensation;®® and 


Or 257, 114 Am S R 927, 8 Ann 
Cas 491 

29 CJ p 756 note 57 

61. Or—Gnmberg: v Columbia 

Packers’ Assoc, 83 P 194, 197, 47 
Or 257, 114 Am S R 927, 8 Ann 
Cas 491 

62. Ala —Loarned-Letcher Lumber 
Co V Fowler, 19 So 396, 398, 109 
Ala 169 

29 C J p 756 note 58 

53. Okl —State v Welch & Brown, 
103 P2d 533, 534. 187 Okl 470, 
quoting: Ck>rpiu Juris. 

Tex—State v Kenyon, Inc, Civ App , 
153 SW2d 196, 197, quoting Oor- 
piu Juris. 

29 C J p 756 note 69 

64. Md—Baughman v Sterrett 
Operating Services, 173 A 38, 39, 
167 Md 50 

Ohio —Coviello v. Industrial Com¬ 
mission of Ohio, 196 NE 661, 662, 
129 Ohio St 589 

Okl —State v Welch & Brown, 103 P 
2d 633, 534, 187 Okl 470, citing 
Oorpus Juris. 

Tex —State v. Kenyon, Inc , Civ App , 
153 SW2d 195, 197, citing Corpus 
Juris. 

65w Tex —State v Kenyon, Inc , au- 
pra, citing Corpus Juris. 

66 . Cal —Reynolds v Reynolds, 58 
P2d 660, G61, 14 Cal.App 2d 481. 

64 C J p 1123 note 69 

67. La—Swain v Kirkpatrick Lum¬ 
ber Co., 78 So 140, 141, 143 La. 30, 
20 ALR 665 

67 CJ p 285 note 77 

SSb Tenn —Stats v. Duncan, 1 Tsnn 
ChA. 334, 339. 


59. The words compared 

(1) The words “wages” and “hire” 
have so nearly the same meaning 
that it is not easy to discriminate be¬ 
tween them —In re Yoder, D C Pa , 
127 F 894, 896 

(2) “These three words, ’wages,’ 
'salary,* and ’hire,* although varying 
perhaps in their scope, nevertheless 
express one idea common to them 
all—compensation for services of 
some kind ”—Shriver v Carlin & 
Pulton Co, 141 A 434, 438, 165 Md 

61. 68 ALR 767 

GO. Phrases construed 

(1) “Contract of hire” necessarily 
presupposes remuneration for serv¬ 
ices rendered 

Okl —State v Welch & Brown, 103 
P 2d 633, 534, 187 Okl 470 

Tex —State v Kenyon, Inc , Civ App , 
163 S W 2d 195, 197 

(2) "For compensation or hire’’— 
People V Montgomery, 19 P 2d 206, 
207, 92 Colo 201 

(3) “Hire or compensation” and 
“hire or compensation, either direct¬ 
ly or indirectly” see 15 C J S p 657 
notes 9, 10 

61 NT —McClusky v. Cromwell, 11 
NY 693, 606 

Tex —Carter-Mullaly Transfer Co v 
Angell, Civ App. 181 SW 237, 238 

62. US —Wilkes-Barre First Nat 
Bank v Barnum, D C Pa, 160 P. 
245, 248, 20 Am Bankr 439. 

63. US —^Wilkes-Barre First Nat 
Bank v Barnum, supra 

Md —Baughman v. Sterrett Oper¬ 
ating Service, 173 A 38, 39, 167 Md. 
50, quoting Corpus Juris. 
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64. Wyo—Kinney v Hynds, 49 P 
403, 404, 52 P 1081, 7 Wyo 22 

65. N J —Harris v Atlantic City, 62 
A 995, 996, 73 N J Law 261 

Similar expressious 

(1) “To purchase the temporary 
use of a thing ’’—Union Indemnity 
Co V State, 118 So 148, 151, 218 Ala. 
132, citing Corpus Juris. 

(2) “To hire property Involves the 
idea of passing of the possession, 
management, and control of the thing 
hired into the hands of the hirer”— 
Giroud V New Jersey Mfra Casual¬ 
ty Ins Co, 148 A 790, 791, 106 NJ 
Law 238 

66. Tex—Francis v Holmes, 118 8 
W 881, 883, 54 Tex Civ App 608 

67. Phrases oonstrued 

(1) "Hired and to freight taken”— 
Christie v Lewis, 2 B & B 410, 428, 
6 ECL 214, 129 Reprint 1025 

(2) “Hired man” as synonymous 
with “farm laborer” see 35 C J S p 
750 note 14 

(3) “Hired or salaried”—In re Ba- 
lensi, CCNY, 120 F 864 

(4) “Hired out ”—Kirkham v 
Wheller-Osgood Co, 81 P 869, 870, 
39 Wash 416, 4 Ann Cas 632 

(6) “Hired person,” as not applica¬ 
ble to an independent contractor 
Miss—Heard v Crum, 18 So 934, 
935, 73 Miss 157, 65 Am S R 520. 
Wis—Lang v Lang, 25 N W 650, 
652, 64 Wis 625 

(6) “Hired to the defendant”— 
Brown v Gamier, 6 Taunt 389, 1 
ECL 667, 128 Reprint 1086 

68. Iowa —Mousseau v. City of 
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as a verbal noun has been defined as a contraet by 
which one gives to another the temporary posses¬ 
sion and use of property, other than money, for re¬ 
ward and the latter agrees to return the same to the 
former at a future time;^^ hence a species of bail¬ 
ment, but one always for reward or compensation, 
never gratuitous. 

"Hiring” has been compared with, or distin¬ 
guished from, “borrowing” see 11 C.J.S. p 528 note 
77, “employing” see 30 C.J.S. p 224 note 72.1 in 
Pocket Parts, and “employment” see 30 C.J.S. p 234 
note 72, 

HIRELINO. A servant.71 
HIREMAN. A subject."^2 

HIREB. One who hires a thing, or the labor or 
services of another person ,'?3 and, more specifically, 
in a particular connection, one who by contract ac¬ 
quires the right to use a thing belonging to anoth- 
er.74 

HIRST or HURST. In old English law, a wood 

HIS. See He, Him and His 39 C.J S. p 804 note 
32-p 805 note 46 

HIS QUAS SIMULATE GERENTUR PRO INFEO- 
TIS HABITIS.76 


HIS8A. A lot or portion; a share of revenue or 
rent. 

HISTORICAL. Containing, or relating to, history 
or the relation of facts.*^® 

HISTORY. The branch of knowledge that records 
and explains past events as steps in human prog- 
ress.79 It has been said to consist largely, if not 
wholly, of the records, narratives, and statements 
of others and to be embraced m the term “liteia- 
ture.”®^ 

HIT. To bring into violent contact; to come into 
contact forcibly; to strike or touch, usually with 
force *2 The term has been compared with 

“stnke.”33 

HITCH. To harness a horse or horses to a vehicle, 
to make ready for driving; it is used colloquially as 
in the expression “to hitch up.”84 

Hitched. Harnessed for the purpose of hauling 
and not merely tied 8B 

HITHERTO. To this time, until now.®* 

HIWISC. In old English law, a hide of land; also 
a household.®’^ 


Sioux City, 84 NW 1027, 1028, 113 
Iowa 246 

NT—McCluskey v Cromwell, 11 N 
T 593, 699 

Tex—Carter-Mullaly Transfer Co v 
Anffell, CivApp. 181 S W. 217, 238 
69. N D —S«h1osser v Great North¬ 
ern R Co, 127 NW 602. 603, 20 N 
D 406 

“Oenaral or indefinite hlriniT” 

A hiring? at will to be terminated 
at any time by either party—Nation¬ 
al Cash Register Co v Remington 
Arms Co, 209 NTS 40, 49, 212 App 
Div 343 

TOl Ala —Loamed-Letcher Lumber 
Co V Fowler, 19 So 396, 398, 109 
Ala 169 

See also Bailments § 8 

71. Ark —St Louis, I M & S R Co 
V Tonley, 13 S W 333, 334, 63 Ark. 
503, 605 

72. Black LD. 

73. Black LD 

74. Tex—Turner v Cross. 18 SW 
678, 579, 83 Tex 218, 16 L R A 262 

“The proprietor, owner, charterer, or 
hirer of any railroad” 

Tex—Turner v Cross, supra 

75. Black LD 

76. A maxim meaning "Anything 
done In simulation is void ’’—Hernan¬ 
dez V Fernandez, 17 Porto Rico 103, 
107 

77. Black L D. 


78. NT —Carpenter v Historical So¬ 
ciety. 2 Dem Surr 574, 676 

Okl—Watton v Cruce, 143 P 1162, 

1153, 44 Okl 186 
Phrasee oonstraed 

(1) "Historical factors" of vacan¬ 
cy or continued nonuse of business 
property, and of profitable rental or 
conduct of a profitable business 
therein as affecting its value —City 
of Tampa v Colgan, 163 So 677, 681 
note, 682, 121 Fla. 218 

(2) "Historical facts" as subject 
of Judicial notice see Evidence SS 
68-63 

(3) "Historical society," as pre¬ 
eminently a literary society —Car¬ 
penter V Historical Society, 2 Dem 
Surr, NT, 674, 677 

(4) "Historical value,” as a factor 
in determining intrinsic value of 
property, defined as meaning those 
factors that inevitably tend to appre¬ 
ciate or diminish the value of par¬ 
ticular property—City of Tampa v 
Colgan, supra 

79. Webster New Int. D. 

“Slstory” of ths oonntry 

The separation of the Methodist 
Episcopal churches, the one north 
and the other south of a common 
boundary line, was an event that 
connected itself with, and formed a 
part of the "history" of the country 
—Malone v Lacroix, 41 So. 724, 726, 
143 Ala. 657. 


As subject of Judicial notice see Evi¬ 
dence 19 68-60 

80. Tex —Atchison, T & S F. R Co 
V Madden, 103 SW 1193, 1196, 46 
Tex Civ App 697 

81 NT —Carpenter v Historical 
Society, 2 Dem Surr 674, 676 
Okl—Watton v Cruce, 143 P 1162, 
1153, 44 Okl 186 

82. Mo —Salmons v Dun & Brad- 
street, 162 SW2d 246, 261 

83. Mo —Salmons v. Dun & Brad- 
street, supra. 

84 Century D 

85. La —Meredith v Xldd, App , 147 
So 639, 541 

aS41d not “hitched” 

Mules being led along the highway 
by means of ropes tied to the rear 
of a vehicle are not hitched thereto. 
—Meredith v Kidd, supra. 

“Animals not hitched to a vehiolaf’ 
La—Meredith v Kidd, supra. 

86. Century D 

Sestrictive effect 

The term qualifies and limits what 
otherwise might appear either gen¬ 
eral or uncertain, and restrains the 
matter referred to that period of time 
then elapsed, and prevents its reach¬ 
ing the future —Mason v. Jones, 13 
Barb, NT. 461, 479. 

87. Black L D. 
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H. L. See Abbreviations 1 C.J.S. p 276 note 5. 

HLAF ^TA. Saxon, a servant fed at his master^s 
cost. 8 8 

HLAFORD. Saxon, a lord 8^ 

HLAFOBDSOCNA Saxon, a lord^s protection 

HLAFOBDSWICE. In Saxon law, the ciinie of 
betTaying one\s lord, corre&pondinp: to the Latin, 
^^j)roditio domini;” hence, treason. 

HLASOCNA. Saxon, the benefit of the law 

HLOTHBOTE. In Saxon law, a fine foi beiiip: pres¬ 
ent at an unlawful assembly 

HLOTHE. In Saxon law, an unlawful asscmibly of 
persons from eight to thirl y-five in nunibei 

HOARD. To amass and dejiosit in secret, to col¬ 
lect and lay uj), to stoie secretly, as to hoard grain 
or provisions, to hoaid silvcn and gold to amass 
and put away anything valuable for preservation, se¬ 
curity or tor use, to tieasuie up, especially money 
or wealth 

The feini may b(‘ equivalent to ^‘ainass’’, ^^piit 
bv,” “save,^’ “stoie awav,’^ “store up,” and “treas¬ 
ure up”'^7 

lloardinq Act of one who hoards; also that 
which is hoarded ^8 jv, action of the veil) 

“to hoard,” esjiecially the accumulation and hiding 
oi money Also a seciet storing away and col¬ 
lecting and laying up of necessaries not tlnni need¬ 
ed, thus taking them out ot tlie channels of tiade 
and coiumeice ^ 


In a different sense, a fence inclosing a house and 
materials while builders are at work, or any sim¬ 
ilar inclosure of boards hence a billboard.® 

HOASTMEN. In English law, an ancient gild or 
fraternity who dealt in sea coal, at Newcastle-upon- 
Tyne ^ 

HOBBIT or HOBBETT. In Wales, a term general¬ 
ly used to express a quantity made up of four Welsh 
peeks, each peck weighing forty-tw^o pounds 8 

HOBBLERS. In old English law, light horsemen 
or bowmen, also certain tenants, bound by thmr 
tenure to maintain a light horse to be used ioi giv¬ 
ing notice of an invasion, oi any similar jieiil 8 

HOBSON’S CHOICEu See 14 C J S p 1112 note 
48 

HOC. Latin, literally “This ”7 

HOC QUIDEM PERQUAM DURUM EST, SED 
ITA LEX SCRIPTA EST.^ 

HOC SERVABITUR QUOD INITIO CONVENIT.'^ 

HOCCUS SALTIS. A hoke, hole, or lessm pit ot 
salt 

HOCKETTOB or HOCQUETEUB. A knight of 
the post, a decayed man, a basket carriei 

HOCK-TUESDAY MONEY. A duty given to the 
landlord that his tenants and bondmen might solem¬ 
nize the <lay on which the English compieied the 
Danes, being the second Tuesday ait in Eastei 
week 


88 . BUnk I. D. 

89 Blink BD. 

90. Blink BD 

91. Blink BB 

92. Black BB 

93. Blade 1.1) 

94. Black B D 

95. U S - S V Swcdlow. D C Pol . 
264 V 1016, 1018 

96 ITS—l^atnpbdl v Chase Nal 
Bank of New \ork City, BONY. 
5 FSiipp 156, 177 

97. IT S - U S \ Swcdlow, D C 
Colo , 264 F 1016, lOlS 
98 Wi'bster New Jnt I) 

99. US—P.iTnphell v Chase Nat 
Bank of New York Citv, DCNY, 
5 FSupp l.*>6. 177 

1. IT S —U S V Swedlow, D C Colo , 
264 F 1016, 1018 

2. Knt ;—Metropolitan Assoc, v. 


Belch n (MINS 504 509, 94 FCL 
504 141 llt'prinl 204 

3. 'Webster New Int B 

4 Black BD 

5 Fnj;—Hughes v Humphreys, 8 
K & B 954. 955, 26 Fng B «Sr Fq 
131, 77 EBB 954, 118 Kcpnnt 1399 

6. Black B B 

7. Black 1.1> 

Phrases construed 

(1) “Hoc intuitu”—with this ex- 
pec tat Jon —Black B D 

(2) “Hoc loco"—in this place — 
Black I. B 

(3) "Hoc nomine”—in this name — 
Black Bl) 

(4) “Hoc paratiin est veriflcare”— 
this he 18 ready to vc rify —Black B 
D 

(6) “Hoc titulo”—under this title 
—Black B D 


(6) “Hoc vohis ost^ndit”—literally 
This shows to >ou” Thi' torm in 

which plaintiff’s count (or intontio) 
in some real ac tions comnu in ed in 
the tirru ot Brae Ion—Bui nil BD 

(7) “Hoc [or hac ] voce”—undt r 
this word —Black B B 

8. An ohservation or maxim mean¬ 
ing literallv “This indeed is extctd- 
ingl> haid but so the law la writ¬ 
ten, such IS the written or positive 
law.” it is quoted by lilackstonc as 
used by IJlpian in the civil law, and 
applied to cases where courts of t‘q- 
ultv have no power to abate the rigor 
of the law—Black BD 

9. A maxim meaning “This shall be 
preserved whlc h is useful in the be¬ 
ginning ”—Black B D. 

10. Black B D. 

11. Black BD. 

12. Black LD. 
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HOCUS—HOIST 


HOOUS. To stupefy or render insensible by means 
of driigjjed drink for the purpose of cheating or 
robbing 

HOC VOLO, SIC JUBEO, SIT PRO RATIONS 

VOLUNTAS.14 

HODGE-PODGE ACT. A name applied to a stat¬ 
ute which compiises a medley of incongruous sub¬ 
jects 

HODGKIN’S DISEASE. See 27 C J S. p 144 note 
93 

HOG. A generic terin,i5 defined as a domestic 
swine, a pig, sow, or boar, especially an adult ani¬ 
mal suitable for maiket,^'^ and, in a jiarticular con¬ 
nection, presumably lelemng to a live animal 

Used in the generic sense, the term includes any 
animal of the hog kind irrespective of its age^® 
or sex 20 Jt has been included in, and held synony- 
mou*^ with, the term “swine ’’21 Depending on the 
cncumstances, the term may or may not be included 
in “cattle” see 14 C J S p 37 note 90 

Keeping hogs or pigs as nuisance see the C eT S 
title Nuisances SS 32, 33, also 40 C J p 711 note 73- 
]) 7J2 note 87, and legnlation theieof bv municipal- 
itv see the C J S title Municipal Corpoiations § 
213, also 43 C J p 314 note 52-p 315 note 72 


Phrases employing the word are set out in the 

note.22 

HOGA. In old English law, a hill or mountain; a 
how, as “grone hoga,” grcnehow 23 

HOG ASTER. In old English law, a sheep of the 
second year; also a young hog 24 

HOGUDRESSED. See Dress 28 C J S p 490 note 
73 

HOGGUS or HOGIETUS. A hog or swine.25 

HOGHENHYNE. In Saxon law, a house-servant; 
also the nam(‘ given to any stranger who lodged 
three nights or inoie at a man’s house in a decen¬ 
nary, since the host became responsible for his acts 
as foi those of his servant 26 

HOGSHEAD. See the CJS title Weights and 
Measures § 1, also 29 (M p 758 note 35 

HOIST. As a noun, that by which anything is 
hoisted, a lifting ai>paratus, especially an elevator 
or lift for raising heavy loads, a machine for rais¬ 
ing oie, meichandise, pusscngeis, etc 27 
It may be synonymous with “lift ”26 
As a veib, to elevate, to lilt, to raise, especially, 
to raise oi lift by means of tackle, as a sail or a 
licavv ^^elgbt2‘> 


13 Century D | 

14 A maxim moaninp: "This T will, I 
this I <ommanf] let mv ^\ill take the 
p]nc( oi Ttason” —Cooks Estate, 10 
1M(\» 4Gr.. 4GG 

15 lll.H k L. T> 

16 Nt'b—Blown v State 171 N W 
OOG, lOl Nob 270—Clark v State. 
K.O N VV 271, 102 Neb 72S 

17 Wi'bsU r New Int D 

18. Ark—Hutibinson v .State, 83 S 
\V 331, 332, 72 Aik 640 

19. N C — Slate v (lodet, 29 N C 210, 
211 

Keia to include 

A pig lour or five months old-- 
Liavend(*r v State, 60 Ala 60, 61 

20. May be of either sex 

(1) The word ‘hoK’ means swine 
of eithtr sex"—Mat.son v Aiona, 7 
Hawaii 168, 160 

(2) The woid may include a sow 
—Shubrick v State, 2 S C 21, 22 

ai. Tex —Rivers v State, 10 Tex 
App 177, 179 

aa. Phrases construed 

(1) "Corn fed hogs" or "hard fed 
hogs” see 18 C J S p 283 note 68 

(2) "Gross hojf " a term recognized 
and well understood among hog deal¬ 
ers aa roferiing to the live hog, In 


contradistinction to "net hog " 
Whit&on V Culbertson, 7 Ind 195, 
106 

(3) "PTog around price" or "hog 

round pri< e" of (otton <onslru(d as 
meaning that hiivir takes cotton 
without inspection—McKinnon v 

Monaich Taian Co, 239 P 170, 171, 
172 111 OKI 213 

(4) "Hog fuel" see Euel 37 CIS 
p 1301 note 71 in I’ockc t I’arts 

(5) "Hog pens," or ‘hog lanchcs" 
as constituting a nuisance sc'e the C 
JS title Nuisances ti ,H, also 4 6 CJ 
p 711 note 73-p 712 note 70 

(6) "Hog serum plants" as nui¬ 
sances .see the CJS title Nuisances 
5 32, also 46 CJ p 712 note 87 

(7) ‘Hog stealing," as refciiing to 
the the-ft of live animals 

Ga—Moses v State, 69 SK 575 576, 
S G.i App 416 T*aulk v Stale, 63 
SE 650, 661, 5 Ga App 5G7 
SC—State V McLain, 4 SCL 441, 
444 

See also the CJS title I^arc en> § 
3, also 36 C J p 740 notes 27 29-36 
(S) "Net hog," well understood as 
referring to the dead hog, without 
blood hair, or entrails, and ready for 
cutting up. In contradistinction to 
"gross hog "—Whitson v Culbertson, 
7 Ind 195, 196 


(0) "Pork hogs "—Alexander v 

Hunn, 5 Ind 122 121 

(10) "Slop-fed hogs," as meaning 
hogs fattened at .i still and distin¬ 
guished from "corn-fed hogs," "hard 
fc'cl hogs," "scalawags " and "soft 
hogs"—Barth tt v lloppoc'k, 34 N Y 
118, 119, 88 Am D 428 

(11) "Soft hogs," as meaning hogs 
fed on mast, such as beechnuts and 
ac orns — Bartlell v Hoppock suiira 

(12) “Stock hogs,” hogs used for 
hrec'ding and so including a brood 
sow but not spavccl sows and bar- 
lows, incapable of reproduction — 
Byous \ Mount. 17 S W 1037, 1038, 
89 Tenn 361 

23 Black L D 
24. Black L D 

25 Blac k L D 

26 Black 1j H 

27. I^a—Williams v Rheas Incor¬ 
porated, 99 Pa Super 438, 442 

Held not to Include 

A jack used in raising a railroad 
car to permit making repairs on the 
tiucks—Corbett v New York Cent & 
H K R Go. 136 NTS 137, 139. 151 
App Div 169 

28. Pa—Williams v Rheas Incorpo¬ 
rated, 99 Pa Super 438, 442 

29. Webster New Int D. 
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Phrases in which the word occurs are set out in 
the note.*® 

HOISTWAY. A passageway through or along 
which something may be hoisted, as an opening in 
a floor 

Duty of master to servant with regard to hoists 
and hoistways see the C J.S title Master and Serv¬ 
ant § 221, also 39 C J. p 359 note 5-p 361 note 14 

HOKE DAY or HECK DAY. A day of feasting or 
mirth kept formerly in England on the second or 
third Tuesday after Easter; or, according to a re¬ 
cent authority, on the first Sunday after Easter ** 

HOLD. 

As a Noun 

In old law, tenure, a word constantly occurring 
in conjunction with others, as fieehokl, leasehold, 
copyhold, etc, but rarely met with in the separate 
form 3* 

As a Verb 

-In General. It has been said that there arc in¬ 
numerable legal definitions of the word and that 
obviously its meaning depends on the context or its 
relation to other parts of the whole instrument in 
which it 18 used.*^ In its primary sense, the word 


means to confine, to keep fast, to restrain from es¬ 
cape, or to stop;** to detain,*® to hold back, to 
withhold ;*7 to retain,** to retain in one’s keep¬ 
ing;** also to have,^® to keep,^^ to reserve ^2 
In a derived sense, when spoken of a court, to 
adjudge or decide, particularly to declare the con¬ 
clusions of law reached by the court as to the legal 
effect of the facts disclosed ^* 

-Technical Sense. As a technical terra, *‘hold” 

embraces two ideas, that of actual possession of 
some subject of dominion or property, and that of 
being invested with legal title or right to hold or 
claim such possession and, while it imports 
ownership and time of ownership,^* the interpre¬ 
tation of the word may be so controlled by the con¬ 
text as to require that it be construed to signify to 
have in possession or under control merely,^* and 
so it may be employed as meaning to be m posses¬ 
sion of,^*^ to have exclusive control, direction, and 
superintendence;^* to maintain possession of or au¬ 
thority over; not to give up or relinquish;^* or 
to occupy;^® also to derive title to,^^ to own, or 
have title to,^* and to possess by lawful title •'** 
With reference to real estate, the word “hold” has 
a well defined meaning,** but in seeking its mean- 


30l Phnuies oo&»tra«4 

(1) "Hoisting apparatus," as in¬ 
cluding a block and fall —McNoill v 
Bottsford-Dlckinson Co. 112 NTS 
867, 869, 128 App Div 644 

(2) "Hoisting machine," a term of 
broad significance, being the desig¬ 
nation of a class, inclusive of ele¬ 
vators, lifts, and similar devices, and 
applying to all mechanical contriv¬ 
ances used for lifting, but not nec¬ 
essarily referring to any particular 
machine—Williams v Rheas Incor¬ 
porated, 99 Pa Super 438, 441 

(3) "Scaffolding, hoists, stays, or 
other mechanical contrivance,s "—-Cor¬ 
bett v New York Cent & H R R Co , 
135 NTS 137, 139, 161 App Div 169 

31. Mass—Simpson v. Phillipsdale 
Paper Mill Co, 116 NE 828, 830, 
227 Mass 430 

32. 11 lack L D 

Zt is suggested that originally it 
was the great spring festival of the 
preKornan Unions —lilack L D 

33. Black Li D 

34. Ky—Combs v Combs, 166 SW 
2d 960, 971, 292 K> 115, citing Cor¬ 
pus Juris. 

35. US—Grifnn’.s Case, C C Va , 11 
FCas No 5,815, Chase .364 

36. Ind—Gould v O'Neal, 27 N E 
307, 1 Ind App 144, 146 

37. Dak —Lloyd v Powers, 22 N W 
492, 493, 4 Dak 62, 63 


38. Md —Stansbury v Hubner, 20 
A 904, 73 Md 228, 231, 25 Am S R 
584. 11 LRA 204 

29 C J p 758 note 58 
Zu oontradlstlnction to the first act 

of seizing or falling on—Griffin's 

Case, CeVa, 11 FCas No 5,816, 

Chase 364 

39. Ill —-Ure v Ure, 56 N E 1087, 
185 Ill 216, 217 

Ky —Hopkins v Howard’s Ex’x, 99 
SW2d 810. 812, 266 Ky 686 

40. NY—Osgood V New York, 4 N 
Y Super 378 

41. Md —Stansbury v Ilubner, 20 A 

904, 73 Md 228 231, 25 Am S R 

584, 11 LRA 204 

42. WVa—Hurst v Hurst, 7 W Va 
289, 298 

43. Black L D 

44. Ky—Combs v Combs, 166 SW 

2d 069, 071 292 Ky 445, quoting 

Corpus Juris. 

29 C J p 758 notes 41, 42 

45. Ill —Gregory v Gregory, 175 N 
E 804, 809. 343 Ill 630—Chicago 
Home for Girls v Carr, 133 NE 
344, 346, 300 111 478 

46. US—Jack V Walker. CCOhio, 
79 F 138, 140, 141 

Mo—Phipps V Doak, 145 S W 2d 167, 
168, 235 Mo App 659 

29 C J p 768 note 43 

Particular applications 

(1) In an agreement to hold m 
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trust a sum of money and to pay In¬ 
terest thereon, the word "hold" im¬ 
plies a defensive possession, consist¬ 
ent with that of a trust( hj, in contra¬ 
distinction from a promised pavment 
of a loan or indebtedness—Gutch v 
Posdick, 22 A 590. B91, 48 N J Bq 
353, 356, 57 Am S R 473—Tucker v 
Linn, NJCh, 67 A 1017, 1019 

(2) The actual holding essential to 
a common-law lien on personal prop¬ 
erty does not exist in the case of 
statutory liens, the latter imply a 
holding in contemplation of law onlv 
—Willingh.irn v Rushing, 31 S E 130, 
132, 106 Ga 72 

47. Ill—Ure v Ure, 66 NE 1087. 
185 Ill 216, 217 

29 C J p 758 note 44 

48. Mo—Phipps V Doak, 145 SW 
2d 167, 168, 236 Mo App 659 

NC—Rountree v Dixon, USE 158 
159, 105 NC 360 

49. Ky —Hopkins v Howard’s Ex'x, 
99 SW2d 810, 812, 2G6 Ky 685 

Similarly expressed 

To maintain authority over—Ure 
V Ure. 56 NE 1087, 186 Ill 216, 217 

50. Ill —Ure V Ure, supra 

51. Ill —Ure V Ure, supra 

52. US—Jack v Walker, CCOhio, 
79 F 138, 140 

29 C J p 768 note 64 

53. U S —Jack v Walker, supra 

54. Ind—Lehman v State, 88 N E 
365. 368, 45 Ind App 330 
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ing it must be looked at in connection with the con- 
text.55 In its primary significance, it means to en¬ 
joy and possess and includes the twofold idea of 
actual possession of the property and being invested 
with the legal title.®^ It has to do with the dura¬ 
tion or tenure of the estate rather than with the 
mode of acquisition; 58 and sometimes is not de¬ 
signed to measure the character of the possession.®® 
The term has been held equivalent to “own ”5® 

Held The pretent or past participie,or the 
perfect participle,5® of “hold.” It "has been said to 
have no primary or legal technical meaning, 53 but 
the meaning to be given it is to be determined large¬ 
ly by the connection in which it is used,54 that is, 
not simply from its form, but from its relation to 
other parts of the instrument, and it must be con¬ 
strued, if possible, so as to give force and effect to 
all its parts 5® The term is constantly applied to 
cases of possession had of anything that is the sub¬ 
ject of property ®® It has been said, however, that, 
while the word implies ownership, it does not al¬ 
ways imply possession.®'^ 

In a different sense, it has been defined as mean¬ 
ing construed, deemed, or interpreted,®* and, with 
reference to the decision of a court, “decided”®® 


“Held” has been said to be equivalent to, or syn¬ 
onymous with, “acquired” or “acquired and held” 
see Acquire 1 C.J.S. p 919 note 43.1, p 920 note 
71.1 in Pocket Parts, “detained” see Detain 26 C.J. 
S. p 1249 note 15 1 in Pocket Parts, and “owned.”*^® 

Holden, Earlier form of the past participle of 
“hold,” defined as meaning beholden, bound, or un¬ 
der obligation,*^ 1 as m the phrases set out in the 
note 

Holding The act of keeping or retaining; also 
that which is held, hence a tenure.'^* The term de¬ 
scribes and implies an act, an event, and circum¬ 
stance, *^4 and is said to embiace any tenure involv¬ 
ing title 

In English law, a piece of land held under a lease 
or similar tenancy for agricultural, pastoral, or sim¬ 
ilar purposes.*^® 

In Scotch law, the tenure or nature of the right 
given by the superior to the vassal 

Phrases The following notes contain phrases 
which have received judicial construction, some em¬ 
ploying “hold,”*^* others, “held,”*^® and others, “hold¬ 
ing ”8® For other phiases as to which more recent 


55. NM—Corn v Hyde, 188 P 1102, 
1103, 26 NM 36 

56. I’a.—Cooke v Doron. 64 A 695 
697, 215 Pa 393, 7 L R A ,N S 659. 
7 Ann Cas 502 

57. M(1 —Stansbury v Hubner, 20 A 
904, 73 Md 228, 25 Am S R 584, 11 
T^RA 204 

NY~Tn re Crofoot’s Will, 137 NY 
S 430, 431 

58. Jnd—Lehman v State, 88 N E 
365, 368, 45 Ind App 330 

59. NM—Corn v Hyde, 188 P 1102, 
1103, 26 NM 36 

60. Ill —Grcjjory v Gregory, 175 N 

E 804, 809, 343 111 630—Chicago 

Home for Girls v Carr, 133 N E 
344, 346, 300 Ill 478 

Nev—State v Leete, 16 Nev 242, 
249 

61. Century D 

62. lowci—Starr v Case, 13 NW 

645, 647. 59 Iowa 491 

63. Ill--Gregory v Gregory, 175 N 
E 804, 809, 343 Ill 630—Chicago 
Home for Girls v Carr, 133 N E 
344. 34C, 300 Ill 478 

64. Ill—Gregory v Gregory, 175 N 
E S04 809, 343 Ill 030—Chicago 
Home for Girls v Carr, 133 NE 
344, 346 300 Ill 478 

65. Iowa—Starr v Case, 13 NW 

646, 647, 69 Iowa 491 

66. SC—Witsell v Charleston, 7 S 
C 88, 99 

67. US—Mount Tivy Winery v 


Lewis, DC Cal, 42 F Supp 636, 
641 

68. La—Jackson v Unity Indus¬ 
trial Life ln«? Co. App, 142 So 
207, 211 

69. Black LD 

70. Ill —Chicago Home for Girls v 
Carr, 133 N E 344, 346, 300 Ill 
478 

71. Century D 

72. Ulastratlve phrases 

(1) “Holden by such person by 

virtue of a possession and imiirove- 
menl ”—Treat v, Strickland, 23 Me 
234 238 

(2) “Holden to account for” held 
to mean ‘ not merely to ‘render an 
account of,’ but, To be responsible 
for,’ It stands in opposition to Iht 
right of appropriation to one’s own 
use and benefit ’’ 

U S —Port of Seattle v Fidelity & 
Deposit Co of Maryland, D C 
Wash, 24 FSupp 434, 436 
Me—Thomas v Mahan, 4 Me 513, 
620 

73. Century D 

74. Cal —Wells v McCarthy, 90 P 
203, 206, 5 Cal App 301 

75. Ga—Thompson v. Sandfoid, 13 
Ga 238, 241 

76. Black LD 

77. Black L D 

78. Phrases construed 

(1) “Have, hold, and enjoy” and 
“hold, possess, and enjoy ”—Phipps 
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V Hoak, J4B S W 2d 167, 168, 235 
Mo App 659 

(2) “Hold, control, and use”—Hop¬ 
kins V Ilowaid’s Ex’x, 99 S W 2d 810, 
812, 2b6 Ky 685 

(3) "Hold ofTire under this state” 
—Lcymel v Johnson, 288 P 858, 
859, 105 Cal App 694 

(4) “Hold out,” as meaning to lead 
the world to hclieve by language and 
conduct—U S v Snow, 9 P 697, 705, 
4 Utah 313 

(5) "Hold property in trust” means 
having in possession and under con¬ 
trol property, not owned but held for 
other persons—In re Security Bank 
& Trust Co, 224 NW 236, 236, 178 
Minn 209 

(6) “Hold up" as meaning to rob 
see the CJS title Robbery S 1, also 
29 C J p 760 note 36 la] 

79. Phrases construed 

(1) “Held by,” as indicating own¬ 
ership and equivalent to "owned ”— 
Gregory v Gregory, 175 N E 804, 
809. 343 Ill 630—Chicago Home for 
Girls V Carr. 133 NE 344, 346, 300 
Ill 478 

(2) "To be held for" as Implying a 
trust, or fiduciary, relationship in 
the* holder rather than a beneficial 
interest in him —Combs v Combs 
166 SW2d 969, 971, 292 Ky 446. 
citing Corpus Juris. 

80. Phrases construed 

(1) "Holding company" or "holding 
corporation" see the CJS title Mo- 
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adjudications^ have not been found see 29 C.J. p 
759 notes 69-80, notes 87-8 and p 760 notes 17-21. 

HOLD-DOWNT. In the shoe machinery art, the 
vertical movable member of a lasting machine that 
governs the vertical position of the shoe in the ma¬ 
chine during the process of “heel seat lasting.”®^ 

HOLBISB. Populaily, one who holds, *2 and, more 
specifically, one who holds lands, etc., under anoth¬ 
er, hence, a tenant; the person in possession, actual 
or constructive, of real estate.®* 

As meaning one who is legally in possession of a 
negotiable instrument see Bills and Notes § 9 note 
71; and cancellation of negotiable instrument by 


bolder as discharge see Bilk and Notes § 475 a. 

The word may imply possession legally ac¬ 
quired,®^ or ownership.®® In the following notes ex¬ 
amples are given of entities or persons held includ¬ 
ed by the term,®® and others held not included.®^ 

‘'Holder'' is often used as equivalent to, or syn¬ 
onymous with, “bearer,”®® an6 “owner” see the C.J. 
S. title Property § 13, also 29 C.J. p 760 note 27. 
With reference to negotiable instruments, it has 
been held not to be synonymous with “holder in 
due course” see Bills and Notes § 301. 

Phrases in which the word occurs are set out in 
the note ®® For other phrases as to which more 


nopolles 9 1. Q'lso 41 CJ. p 84 notes 
27. 28 

(2) "Holding: court" see the C.J S 
titles Courts 9 150. as to time for 
holding: terms generally, and Sunday 
9 51, also 60 C J p 1143 note 28-p 
1146 note 56, holding: on Sunday 

(3) "Holding: money" dops not nec¬ 
essarily imply physical retention of 
it In kind, but it is sufficient if one 
retains control of and keeps It sub¬ 
ject to the payment of orders—Hunt 
V Hopley, 95 NW. 205, 206, 120 Iowa 
695 

(4) "Holding: of an office," con¬ 
strued as requiring that there must 
be the concurrence of two wills— 
that of the appointing power and that 
of the person appointed—People v 
Whitman. 10 Cal 38, 44 

f.*!) "Holding: out," as the act of 
leading: others to rely on, or believe, 
something Irom one’s eondutt ot 
language—U S v Snow, 9 P 697 
705, 4 Utah 313 

(6) "Holding out a person as 
agent" see Agency § 23 

(7) "Holding out a person as part¬ 
ner" see the C J S title Partnership 
9§ 31-35, also 47 CJ p 709 note 88- 
p 713 note 26 

(8) "Holding over" .see the CJS 
titles Handloid and Tenant 73-77, 
136, 148, 285. 471, 505. 506, 514, also 
.35 C .T p 1027 note 43-p 1037 note .37, 
p 1101 note 77-p 1106 note 28 p 1108 
note 61-p 1109 note 74, p 1254 notes 
93-96, 36 C J p 293 note 22-p 296 note 
41. p 349 note 17-p 350 note 37, p 364 
note 42; Officers 9 48, also 46 C J 
p 968 note 53—p 971 note 2, bv offi¬ 
cers generally See also 29 CJ p 
760 note 14 and <onsult Descriptive- 
Word Index for references to hold¬ 
ing over by particular officers or per¬ 
sons 

(9) "Holding up" as a form of 
robbing see the C .1 S title Robbery § 
1, also 29 CJ p 760 note 36 [b] 

(10) "Holding up the hand," in 
criminal practice, a formality ob¬ 


served in the arraignment of prison- | 
ers, although it has been held to be 
not absolutely necessary —Black L D | 

81. U S —Williams Mfg Co v Unit¬ 
ed Shoe Mach Corporation, CCA | 
Dhio, 121 P2d 273, 274. 

82. Nev —State v Wheeler, 44 P. 
430. 432. 23 Nev 143 

29 C J p 760 note 24 

83. Nev —State v Wheeler, supra. 

84L Kan —Campbell v Wilcoxen, 7 

P2d 46, 48, 134 Kan 500 

85. Ill—Melick v Metropolitan Cas- 
unlty Ins Co of New York, 4 NE 
2d 769. 287 Ill App 613 

86. Keld InclTided 

(1) One whose title vests In him 
the right to the Immediate posses¬ 
sion of land and who could at anv 
time, without lot or hindiance, take 
actual possession —State v Wheeler, 
44 P 430. 23 Nev. 143 

(2) The person who has an inter¬ 

est in a contract, as of insurance, 
rather than merely in the pioceeds, 
in other words, the person who is 
paying the premium—Kovacs v .Tohn 
Hancock Mut Ins Co of Bos¬ 

ton, Mass, 193 A 529, 636, 15 N J 

MibC 616 

(3) The person to whom an insur- 
anee policy is hv its terms payable, 
the owner thereof—Travelers’ Ins 
Co V Healey, 33 N Y S 911, 921, 86 
Hun 642 

(4) Trustee for creditors—Fletch¬ 
er V Bonnet, 28 A 601, 603, 61 N J 
Eq 615 

87. Held not Included 

(1) Escrow holder of an Instru¬ 
ment—Campbell v Wilcoxen, 7 P. 
2d 46, 48. 134 Kan 500 

(2) One having mere physical pos¬ 
session of a check for collection — 
Security Commercial & Savings Bank 
V Southern Trust & Commerce Bank, 
241 P 945, 953, 74 Cal App. 734 

(8) A bank which pays a check 
drawn upon it does not become the 
"holder" of such check—National 
Bank of Commerce v. Farmers’ & 
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Merchants’ Bank, 128 NW 622, 623, 
87 Neb. 841. 

88 . Qa—Jordan Mercantile Co v 
Brooks, 99 SE 289, 290, 149 Qa. 
157 

SC—Putnam v Crymos, 26 SCU 9, 
36 AmD 250 

See also Bearer 10 CJS p 219 in 
Pocket Parts 

89. Phrases construed 

(1) "Holder in due course" see 
Bills and Notes §§ 301-342 

(2) "Holdei of real «‘sl,ite for in¬ 
vestment" as disstinguishod from 
"dealer in real estate" see 25 C J S 
p 1046 note 67 

(3) "Holdei of the policy," as de- 
sciiblng the person who lakes out 
lh(‘ policy on his life and pays the 
premiums—Zelgler v Kansas Bite 
Ins Co, 243 P 272. 27J. 120 Kan 
252 

(4) "Lawful holder of negotiable 
paper," as Intluding one who holds 
the paper merely as trustee for the 
real owner, for tlu purpose of col- 
1<‘ctlng the same—Thompson v Cart¬ 
wright, 1 Tex 87, 88, 46 Am Dec 95 

(6) "Lawful holder of the bill of 
lading," as meaning the person to 
whom the carrier sb.ill be liable for 
any loss, darnagf', or iniuiv to prop¬ 
erty caused bv it, oi the one bene¬ 
ficially entitled to lecover for su( h 
loss or injurj , hence the owner of 
the property transpoited 
US—Penns\lvania R Co v. Olivil 
Bros, NJ, 37 S Ct 468, 471, 243 
US 574. 61 LEd 908 
Tex—Pecos & N T Rv Co v Mey¬ 
er. Civ App, 155 SW 309, 312 
Va—Norfolk Southern R Co v Nor¬ 
folk Truckers’ Exchange, 88 SE 
318, 321), 118 Va 650 
(6) "Lawful holder of the cerlifl- 
cate,’’ the words referring to the 
lawful holders of tax-sale certifi¬ 
cates, mean the person who in law is 
the owner of the certificate and en¬ 
titled to the rights and benefits which 
may accrue under it* 
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recent adjudications have not been found see 29 
C.J. p 760 notes 28-32. 

H0LDE8. In Saxon law, a military oommander.^^ 

HOLDMAN. One who works within the hold of a 

ship.^i 

HOLDUP. See the C.J.S. title Robbery § 1, also 
29 C J. p 760 note 36. 

HOLE. An aperture of any sort, whether a nat¬ 
ural orifice or an artificial perforation, an open¬ 


ing into or through anything a hollow place or 

cavity.®^ 

The term has been held equivalent to, or synony¬ 
mous with, ^‘cavity,” see Cavity 14 C.J.S. p 67 note 
9 in Pocket Parts, ‘depression” see 26 C.J.S. p 977 
note 61, and “hollow.”®^ 

Phrases in which the word occurs are set out in 
the note.®® 

HOLGAZAN. In Spanish law, an idler, a lazy per¬ 
son; hence a vagrant.®® 


Iowa—Swan v Whaley. 36 N W 440, 
442, 75 Iowa 623 

NM—Territory v Perea, 30 P 928. 
930, 6 N M 631 

(7) "Prospective holder of a con¬ 
cession” as distinguished from "debt¬ 
or” see 26 C J S p 31 note 23 

90. Black L D 

91. U S —Union Stevedoring- Corpo¬ 
ration V Norton, C C A Pa , 98 F 2d 
1012, 1014 

92. Webster Now Int D 

Zn ZSngland it has been said that a 
"goit” IS not a "hole ”—Wilson v 
Halifax, LR. 3 Exch 114, 118 

93. Mo —Rice v Kansas City, App , 
16 S W 2d 659, 661 

94. U S —Maxim Mfg Co v Imperi¬ 
al Mach Co, CCA.Ill, 286 P 79, 
83 


Mo—Rice V Kansas City, App, 16 

SW2d 659, 661 

95. FhrasM co&struad 

(1) "Digging out the tapping hole,” 
described, as digging the loam, dolo¬ 
mite, and magnesite out of the chan¬ 
nel or lapping hole so as to open 
a passage through which the molten 
metal may escape from the furnace 
—Illinois Steel Co v CofCey, 68 N E 
761, 752, 206 Ill 206 

(2) "Good clean hole,” a hole free 
from things which would render it 
incapable of the uses for which it 
was designed—Bain v White, CCA 
Tex, 256 F 428, 432 

(3) "Lamp holes,” in sewer con¬ 
struction, small openings to permit 
lowering of a lamp for the puipose of 
inspection —Comstock v City of Ea¬ 


gle Grove. Ill NW 61, 62, 133 Iowa 
689 

(4) "Missed hole.” in blasting, a 

hole charged with dynamite which 
has failed to explode —Stearns v 
Reidy, 26 N E 762, 135 111 119 

(5) "Pop holes,” in quarrying, 
holes drilled into irregular fragments 
of rock, to receive a charge of ex¬ 
plosive to blow them to pieces, when 
they are too large to be loaded onto 
cars and transported to the crusher 
—Harper v lola Portland Cement 
Co, 93 P 179, 76 Kan. 612 

(6) "Tapping hole,” in an open- 
hearth furnace, the opening at the 
bottom of the channel thiough which 
the molten liquid is drawn or let 
out of the furnace—Illinois Steel Co, 
V Coffey, supra 

96. Escriche Diccionario. 
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HOLIDAYS 

This Title includes days designated by law, other than Sunday, for suspension of ordinary business or 
judicial or other official proceedings; and effect of violations of such laws on validity of acts, transac¬ 
tions, and proceedings affected, and on the rights and remedies of persons engaged therein. 

Matters not In this Titles trea t ed elsewhere In this work, see Desoriptlve-Werdl IndcK 

Analysis 

§ 1 Definitions and distinctions—p 410 

2 Creation and designation—p 410 

3 Operation and effect of designation—p 411' 

4 - Private acts and transactions—p 412 

5. - Judicial proceedings—p 413 

6. - Official acts—p 416 

See also descriptive word index in the hack of this Volume 


§ 1. Definitions and Distinctions 

The terms ^'holiday” is used to designate a con> 
■ecrated day, or a day of recreation or amusement and 
of cessation from work. 

The term '^holiday’* is sometimes used as mean¬ 
ing a consecrated day, or a religious festival but 
It may also mean a day on which the ordinary oc¬ 
cupations are suspended, or a day of exemption or 
cessation from work or of festivity, recreation, or 
amusement,2 and not a day of rest and religious 
devotion ,3 and a legal holiday is a day designated 
and set apart by legislative enactment for one or 
more of such purposes ^ 

General and specud holidays A day set apart by 
the governor of a state as a legal holiday therein 
to be observed by all people generally is a general 
holiday,^ and not a mere special holiday within the 
meaning of statutes defining a special or limited 
holiday as one applying only to special classes of 
business or persons.® 

Ecclesiastical and state holidays The distinction 
between ecclesiastical and state holidays, recognized 
in England, does not obtain in this country 

1. Cal—Vidal v Backs, 21 P 2d 962, 

955. 218 Cal 99. 86 A L. K. 1134. 

Quoting: Corpus Jtirls. 

29 C J p 761 note 1. 

B. Cal —Vidal v Backs, 21 P 2d 962, 

955, 218 Cal 99, 86 A L. R 1134, 
quoting: Corpus Juris. 

Ky —Moore v Hagan, 2 Duv. 437. 

29 C J p 761 note 1 
Soops of term generally 

The term “has reference to a day 
set apart for worship, for reference 
to the memory of a great leader and 
benefactor of humanity, to rejoice 
over some great national or histori- 


'"Dies non juridicus** or ''nonjudictal day** arc 
terms which were used originally to describe Sun¬ 
days and some particular festivals which the church 
by proclamation ordained should not be profaned 
by the tumult of forensic litigation,® but today 
they mean simply those days on which process can¬ 
not ordinarily issue or be executed or returned, and 
on which courts do not usually sit 3 The expres¬ 
sion ‘*legal holiday” has been held to import a dies 
non juridicus,^® and as used in some constitutional 
provisions the term “nonjudicial day” or “dies non 
jundicus” has been held equivalent to the expres¬ 
sion “legal holiday but, as shown infra § 5, a 
legal holiday, as such, is not necessarily a dies non 
jundicus. 

§ 2. Creation and Designation 

Holidays are ordinarily created by legislative act or 
executive proclamation. 

Holidays may be created and designated as such 
by statute, and ordinarily a day cannot become a 
legal holiday without statutory sanction,^2 although 
It has been held that a holiday, at least a holiday 

7. Ind —Hadley v Musselman. 3 N 
E 122, 104 Ind 459, 462 

29 CJ p 761 note 6 

8. Cal—Vidal v Backs, 21 P 2d 
952, 218 Cal 99. 86 A L R 1134 

9. Cal —Vidal v Backs, supra 
Or—Whitney v Blackburn, 21 P 874, 

17 Or 664. 11 Am S R 867 

10. Or —Whitney v. Blackburn, su¬ 
pra. 

Wis—Lampe ▼. Manning, 38 Wis. 
673 

11. Cal —Vidal v. Backs, 21 P 2d 952, 
218 Cal 99. 86 ALR 1134 

12. La.—State v. Duncan. 43 So. 


cal event, or rekindle the flame of an 
ideal “—Vidal v Backs 21 P 2d 962, 
965, 218 Cal 99, 86 A L R 1134 

3. Ky—Moore v Hagan. 2 Duv 437 

4. Cal —Vidal v Backs, 21 P 2d 962. 
956, 218 Cal 99, 86 ALR. 1134. 
quoting Gorpus Juris. 

Ind—State v Shelton, 77 N E 1062. 
38 Ind App 80 

5. Cal —Stanislaus Lumber Co v 
Pike, 124 P 2d 190, 61 Cal App 2d 

64 

6i. Cal —Stanislaus Lumber Co. v 
Pike, supra. 
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in the general sense as distinguished from a legal 
or statutory holiday, may be created by general ac¬ 
ceptance and observance,^® or observance amount¬ 
ing to a common-law custom Under some stat¬ 
utory provisions a holiday may be created by decla¬ 
ration or proclamation of the governor of a state^® 
or the president of the United States.^® 

Saturday half holidays Under the statutes in 
some jurisdictions Saturday afternoon is a holi- 
day.^*^ 

Monday following holiday on Sunday Where a 
holiday designated by statute falls on Sunday, the 
following Monday is, according to some authori¬ 
ties, a holiday,^® but according to other authorities 
the following Monday is not a holiday,^® in the ab¬ 
sence of express statutory provision to that effect.®® 

§ 3. Operation and Effect of Designation 

The legal status of holidays differs from that of Sun¬ 
days, holidays have effect only as to those transactions 
set forth in the statute establishing them, and all other 
acts performed on holidays are fully effective. 


Under some statutes certain hoKdays are given 
the legal status of Sunday for all purposes;®^ but 
in the absence of statutes of this nature the legal 
status of a holiday is not of necessity the same as 
that of a Sunday, and the mere declaration that a 
certain day shall be a legal holiday does not indi¬ 
cate an intent on the part of the legislature to as¬ 
similate the status of that day to the status of Sun¬ 
day 2® A legal holiday other than Sunday has ef¬ 
fect as a holiday as to those acts and transactions 
which are designated in the statute establishing the 
day,®® but no others,®^ and accordingly it is held 
that, with the exception of matters concerning 
which the statute provides that the day shall be 
treated as Sunday, any act done on that day is as 
effective as though done on any other day.®® Stat¬ 
utes having for their object the suspension of busi¬ 
ness on holidays are sometimes construed as per¬ 
missive and not mandatory as to acts falling within 
the terms of the statutes ®® The establishment of a 
holiday docs not operate retroactively so as to ren- 


283, n 8 I^a. 702, 10 L R A .N S , 791, 
11 Ann Cas 667 
29 CJ p 762 notes 8, 10 

13. US —Schwaner v Kerr, D C Or , 
170 F 92, 100 affirmed 177 F 659, 
101 CCA 286 

29 C J p 761 note 7 

14. Tex— St Louis, B & M R Co 

V llicks, Tex Civ App, 158 SW 

192 

29 C J p 762 note 9 

16. Cal —Keyburn v Young, 28 P 2d 
363, 219 Cal 536—Stanislaus Lum¬ 
ber Co V Pike, 124 P 2d 190, 61 
Cal App 2d 64. 

16. Miss—Anthony v Bank of Wig¬ 
gins. 184 So 626, 183 Miss 885 

Period of presidential power 

The president was without power 
to declare a bank holiday on March 6, 
1933 under the Trading with the En¬ 
emy Act which was limited in its 
application to the period of the first 
World War, and he did not acquire 
this power until March 9, 1933, when 
his author!t 3 '^ to act was extended to 
include other periods of national 
emergency —Anthony v Bank of 
Wiggins, 184 So 626, 183 Miss 886 

17. Cal —McGrath v Langford, 169 
P 424, 35 Cal App 216 

29 C J p 762 note 16 

18. Ohio —Puritan Choclate Co v 
Samuel, 182 N E 322, 42 Ohio App 
376 

19. Neb—Reid v Keys, 199 NW 
533, 112 Neb 242 

29 C J p 762 note 17. 

90. Utah.—Davidson v. Munsey. 74 
P 431, 27 Utah 87. 

29 C J p 762 note 18 

91. Ohio.—Cincinnati Traction Co 


V Krauss, 161 NE 663, 28 Ohio 
App 206 

Scope and extent of Sunday laws in 
general see the C J S title Sunday 
§ 4, also 60 C J p 1041 note 27 p 
1042 note 34 

92. Ky —Moore v Hagan, 2 Duv 
437 

N T —Page v Shainwald, 62 N E 366, 
169 N Y 246, 67 L R A 173 

Tex—Hammick v Gilbert, 144 SW 
2d 5, 6, 24 TennApp 330, citing 

Oorpiu Juris. 

Wash —Kelliher v Investment & Se¬ 
curities Co , 30 P 2d 985, 177 Wash 
82 appeal dismissed 55 S Ct 106, 
293 US 619, 79 L Ed 633 

Wis—Manning v Young, 247 NW 
61. 210 Wis 688 

29 C J p 761 note 3 

23. La —State ex rel Graham v Re¬ 
publican State Central Committee 
of Louisiana, 192 So 374, 193 La 
863—Woodard v Bienville Parish 
School Board, 126 So 207, 208, 169 
La 831, citing Corpus Juris. 

Excluding holiday in computing time 
for performance of an act see the 
CJS title Time § 14, also 62 C J 
p 1005 note 69-p 1006 note 79 

24. Ark—Sullivan v State, 258 S 
W 980, 163 Ark 353 

Cal—Ex parte Heckman, 266 P 685, 
90 Cal App 700 

Kan—Smith v. Robertson, 128 P 2d 
260, 264, 155 Kan 706. citing Cor- 
pus Juris. 

La—State ex rel Graham v Repub¬ 
lican State Central Committee of 
Louisiana, 192 So 374, 193 La 863 
—^Woodard v Bienville Parish 
School Board, 126 So 207, 208, 169 
La 831, citing Corpus Juris. 

411 


Ohio—King v Pavlor, 43 N E 2d 313, 
69 Ohio App 193—Morgan v Tne 
Fashion Co , 29 Ohio N P N S , 334, 
335, quoting Corpus Juris. 

Okl -Garner v Tulsa Building & 
Loan Ass'n, 268 P 722, 723, 131 
Okl 232, 58 ALR 1269, quoting 
Corpus Juris. 

Pa—Baker v Spector, 90 Pa Super 
163 

Wyo —Sterling Lumber Co v 

Thompson, 41 P 2d 264, 268, 47 

Wvo 662, quoting Corpus Juris, 
and followed In U S Fidelity * 
Guaranty Co v Thompson, 41 P 
2d 269, 47 Wyo 619. 

29 C J p 762 note 20 

Statutory sanctity 

A legal holiday has only the sanc¬ 
tity attached to it by statute—State 
V Duncan. 43 So 283. 118 La. 702. 10 
L R A ,N S , 791, 11 Ann Cas 657— 
29 C J p 761 note 5 

25. La—Woodard v Bienville Par¬ 
ish School Board, 126 So 207, 208, 
Ih*) I^a 831, citing Corpus Juris. 

Md—Havre De Grace Banking & 
Tru^t Co V Mitchell, 199 A 843. 
175 Md 68 

Okl —Garner v Tulsa Building & 
Loan Ass'n, 268 P 722, 723, 131 
Okl 232, 68 ALR 1269, quoting 

Corpus Juris. 

Wyo—Sterling Lumber Co v. 
Thompson, 41 P 2d 264, 268, 47 

Wyo 552, quoting Corpus Juris, 
and followed in U S Fidelity & 
Guaranty Co v Thompson, 41 P 
2d 269. 47 Wyo 519 
29 C J p 762 note 21 

26. Tenn—Hammick v Gilbert, 144 
S W 2d 6. 24 Tenn App 330 

29 C J p 763 note 22. 
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der illegal a transaction performed previously and 
at a time when the day in question was not a legal 

holiday.27 

A half holiday frequently differs in its operation 
and effect from a holiday,and the fact that the 
performance of certain acts on holidays is prohib¬ 
ited or excused does not necessarily prohibit or ex¬ 
cuse the performance of such acts on a half hoh- 
day.29 

A local holiday which is confined to a particular 
municipality is not operative elsewhere 

§ 4. - Private Acts and Transactions 

Private transactions are not invalid merely by rea¬ 
son of being performed on a holiday, except as to those 
transactions specifically enumerated by the governing 
statute. A prohibition against public business will not 
affect private business 

As a general rule it is not compulsory to refrain 


from the transaction of private business on a holi¬ 
day in the absence of statutory provision to that ef¬ 
fect.®^ Where a statute enumerates the private 
acts which may not be performed on designated hol¬ 
idays, all transactions not within the statutory pro¬ 
hibitions may be carried on as on any other day,^^ 
but acts within the statutory ban are unlawful 33 
In determining whether particular acts can be per¬ 
formed on certain holidays the courts have made 
adjudications as to the meaning of terms employed 
in the statute or proclamation declaring the holi- 
day.34 A prohibition against the transaction of 
public business, or the transaction of business in 
the public offices of the state or counties, on cer¬ 
tain holidays, does not prevent the transaction on 
such day of private business,3® such as the ac¬ 
knowledgment by a notary public of the execution 
of a deed 36 The failure of a bank to carry out in¬ 
structions given to It is not excused by the procla- 


87. Miss.—Anthony v Bank of Wig- 
ffina, 184 So 626. 183 Miss 885 

88. NY —Andes Co-op Dairy Co v 
Commercial Casualty Ins Co, 201 
N Y S 664, 207 App Div 102—Van 
Orden v Simpson, 153 NYS 134, 
90 Misc 322—Cole v Phelps, 248 
NYS 665, 139 Mist 431 

89. NY —Andes Co-op Dairy Co v. 
Commercial Casually Ins Co, 201 
NTS 664, 207 App Div 102—Van 
Orden v. Simpson, 163 NYS 134, 
90 Mihc 322 

29 CJ p 762 note 21 [a] (3). 
Inclusion of half holiday in coraput- 
intr time see the C J S title Time 
S 14. also 62 CJ p 1006 notes 80- 
84 

ao. La —Lewis v. Police Jury of 
Kcipides i’aiish, 1 La App 441 
29 CJ p 762 note 16 La] 

31. Pa—Marcus Bros v Director 
General of Kallroads, 79 Pa Super 
197 

Tenn—Hammick v Gilbert, 144 S 
W 2d 6, 24 Tenn App 330 
29 C J p 763 note 23 

“The modern spirit of holidays con¬ 
fers a privilege to retrain from la¬ 
bor, rather than a command to de¬ 
sist from work in accordance with 
the doctrine of dies non Juridicus ’’— 
People V Browning, 22 P 2d 784, 788, 
132 Cal App 136 

Slxclusion of holidays in computing 
Days of grace as to commercial 
paper see Bills and Notes §254 
Time of protest see Bills and Notes 
§ 376 

Mortgage foreclosure sale, under 
power of sale, on holiday see the 
C JS title Mortgages § 569, also 41 
CJ p 965 notes 71, 72 

roreolOBure of a ohattal mortgage 
by advertisement pursuant to a 
power of sale in the mortgage Is not 


rendered invalid by the fact that the 
foreclosure sale is held on a legal 
holiday—Sterling I^umber Co v 
Thompson. 41 P 2d 264, 47 Wvo 552, 
followed in U S Fidelity & Guaran¬ 
ty Co V Thompson, 41 P 2d 269, 47 
Wyo 619 

38. Pa —Baker v. Spector, 90 Pa 
Super 163 

29 C J p 763 note 27 
Intent of proclamation 

It has been held not the Intention 
of a proclamation declaring a bank 
holiday to deny to banks the priv¬ 
ileges permitted to others in the mat¬ 
ter of foreclosures—Security-First 
Nat Bank of Los Angeles v Ben¬ 
nett, 62 P2d 798. 17 Cal App 2d 041 

33. Mass—Commonwealth v Mori- 
artv, 40 NE2d 307, 311 Mass 116 

Prohibition against sale of intoxi¬ 
cants on holidays see the C J S ti¬ 
tle Intoxicating Liquors § 256, also 
33 CJ p 600 note 94, p 601 note 96 
A municipal ordinance prohibiting 
dealing in certain products on holi¬ 
days may validlv bo enacted for the 
purpose of prutoc ling the health of 
the people—Justesen’s Food Stores 
V City of Tulare, 84 P 2d 140, 12 Cal 
2d 324 

34. Banking traneaotiona or bnai- 
neee 

(1) The terms “banking transac¬ 
tion” and “banking business” as used 
in a presidential proclamation de¬ 
claring a bank holiday and prohibit¬ 
ing banking transactions and bank¬ 
ing business during the period of the 
holiday should be given their gener¬ 
ally accepted meaning and should not 
be liberally construed except to pre¬ 
vent the evils sought to be avoided 
by the proclamation, and the inser¬ 
tion of newspaper advertisements for 
the purpose of conserving bank as¬ 
sets has been held not to constitute 
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a banking transaction or banking 
business within the meaning of the 
proclamation —Bailey v Orange Nat 
Bank, DCNJ, 26 F Supp 949 
(2) Steps taken by a bank holding 
a deed of trust to bring about the 
sale of property on default of pay¬ 
ment have been held not to constitute 
banking business within the meaning 
of such a proclamation—Seiurltv- 
Flrst Nat Bank of Los Angeles v. 
Bennett, 62 P 2d 798, 17 Cal App 

2d 641 

Betail stores 

As used in a statute requiring re¬ 
tail stores to bo kept closed duiing 
certain hours on a designated holi¬ 
day, the word "store” refers to a 
place where trafhc is carried on in 
goods, wares, or merchandise, and 
the word "retail” impoits primarily 
that the sales cartied on in su( h 
store shall be in small quantities, 
and a tavern in which alcoholic bev¬ 
erages are served to customers to be 
drunk on the premises constitutes a 
retail store within the meaning of 
such a statute —Commonwealth v 
Moriarty. 40 N E 2d 307, 311 Mass 
116 
8al» 

The fact that an alcoholic beverage 
is served to bo drunk on the premis¬ 
es does not preclude the transaction 
from being a “sale” within the mean¬ 
ing of a statute prohibiting certain 
sales on holidays—Commonwealth v 
Moriarty, supra 

35. S D —Carr v Wakonda Inde¬ 
pendent Cons School Dist No 1 
of Clay County, 182 N.W. 626, 44 
SD 103 

29 C J p 763 note 26. 

3a Minn —Slater v. Schack, 43 N W. 

7. 41 Minn 269 
29 C J. P 763 note 26. 
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rnation of a bank holiday where such, instructions 
had been received in sufficient time before the hol¬ 
iday to enable it to comply therewith prior to the 
time when the proclamation took effcct.^*^ 

§ 5. - Judicial Proceedings 

a. In general 

b. Issuance and service of process, writs, 

or notices 

c. Trial 

d Verdicts, judgments, and sentences 

a. In General 

Judicial functions may be performed on holidayt in 
the absence of statute otherwise providing, and stat¬ 
utes prohibiting Judicial functions on such days will not 
bar the performance of ministerial acts. The parties may 
by their actions waive any right to question the validity 
of proceedings conducted on a holiday 

As a general rule, legal holidays are not, as such, 
dies non jiindicus in the absence of statute so pro¬ 
viding, and judicial business may be transacted on 
such days ,3^ but in some junsdiclions the trans¬ 
action of judicial business on legal holidays is, sub- 


fi 6 

ject to prescribed qualifications in some cases, for¬ 
bidden by statute or by constitution,®® Judicial 
acts are not invalidated by a statute which is 
permissive and not mandatory There is au¬ 
thority holding that a holiday cannot become dies 
non jundicus by implication,^^ but there is also 
authority holding to the contrary where the impli¬ 
cation is clear 

The statutory designation of a day as a holiday 
for commercial purposes^® or a provision that holi¬ 
days shall be considered as Sundays for all purpos¬ 
es relating to the transaction of business “m public 
offices*’^"* docs not prohibit the transaction of judi¬ 
cial business on that day A prohibition against the 
transaction of judicial business on holidays does not 
affect the legality of ministerial acts performed on 
such days,^^ such as the filing, by the clerk, of a 
motion for a new trial^® or the docket transcript of 
a judgment,^*^ the cnliy of an apjical,^® or the hold¬ 
ing of a preliminary examination by a justice in a 
criminal proceeding Unless expressly prohibited 
by statute, judicial sales arc not invalid by reason 
of being held on a holiday A statute prohibiting 




37. NT—Dotv V Haltimore Trust 
Co. 265 NTS 66. 147 Misc 868 
38 \la--Sn»th v State, 9 So 2d 122, 
12'j, citlnff Corpus Juris —Spenco v 
Spi'nc o, 195 So 717, 239 Ala 480 
Q.i—Fretmun v Bonoflcial I.(Oan Sor 
of Ma(on, 155 SE 786, 42 Ga App 
294 

Ind—Bowser v Tobin, 18 NE 2d 773, 
215 Tnd 99 

Kan—Smith v Robertson, 128 P 2d 
260, 156 Kan 706 

Ohio—Norman v State, 142 NE 234, 
109 Ohio St 213 
29 C J p 76 4 note 29 
Taking deposition on holiday see 
Depositions § 60 

Court does not lose Jurisdiction of 

the person of a litigant or of a cause 
by the meic iniirvititlon of a holi¬ 
day in the midst of a trial— People 
V. Browning, 22 1’ 2d 784, 132 Cal 
App 13C 

Preparation of an appeal hond can 

be perlormed on a legal holiday in 
the absence of statute otherwise pro¬ 
viding—Carter v ^^tna Casualty & 
Surety Co, of Hartford, Conn, 115 
So 662, 165 L.a 478 
Saturdays 

(1) Under some statutory provi¬ 
sions Saturday Is a legal day open 
for all legal proceedings, including 
the tiling and recording of suits — 
O’Reilly Engineering Co v Buckner, 
5 La App 661—Ilendren v Crescent 
City Seltzer & Mineral Water Co, 1 
La App 25 

(2) However, under other provi¬ 
sions Saturday afternoon is a nOnju- 
dicial day on which the courts, ex¬ 


cept the supreme court, are prohibit¬ 
ed from transacting anv judicial bus¬ 
iness other than that cxpreshly ex¬ 
cepted by certain sections—Ex parte 
Dal Porte, 244 P 355, 198 Cal 216— 
29 CJ p 764 note 30 fe] 

39. Ariz—Bryant v Brvant, 14 P 2d 
712, 40 Ariz 619 

29 C J p 764 note 30 
Ex< iusion of holiday in determining 
last day for performing an act 
see the T S title Time § 14, also 
62 C J p 1005 note 69-p 1006 note 
84 

40. Tenn —Elrod v Gray Lumber 
Co, 22 SW 2, 92 Tenn 476 

29 CJ p 764 note 35 

41. Ga—W^ood V State, 78 SE 140, 
12 GaApp 651 

42. Kan—Smith v Robertson, 128 
r2d 260, 155 Kan 706—Canuda\ 
V Hull, 181 P 121, 104 Kan 785 

43. Ala —Smith v State, 9 So 2d 
122, 123, citing Corpus Juris. 

Ill —Metropolitan Life Ins Co v 
Shattas, 18 N E 2d 660, 298 Ill App 
33b 

Ohio — King V Paylor, 43 N E 2d 313, 
69 Ohio App 193 
29 CJ p 764 note 32. 

44. N Y —Berthold v Wallach, 35 N 
YS 208, 14 Misc 66 

45. U S —In re Worthington, C C 
Wis, 30 Fed Cas No 18.061, 7 Biss 
455, reversing, DC, 30 F Cas No 
18,052 

Ariz—Bryant v Bryant, 14 P.2d 712, 
40 Ariz 519 


Cal —Ex parte Heckman, 266 P 686. 

90 Cal App 700 
29 CJ p 764 notes 36, 38 

Distinction betwsen ministerial and 
Judicial acts 

A.S far as concerns the rule stated 
in the text, “the geneial distinction 
between ministerial and Judicial acts 
seems to be that, where the duty to 
be perfoimed is described by law 
with such certainty that nothing is 
left to the exeici«!;c of dlscr«*tlon or 
ludgment, the act is ministerial, but, 
where it requires discretion or judg¬ 
ment to determine whether the duty 
to act exists or not, it is judicial 
In other words, the nccct,sit> of the 
exeiiise of judgment or discretion is 
generally held to be the distinguish¬ 
ing teat “—Bryant v Bryant, 14 P 2d 
712, 713, 40 Ariz 619 

46. Neb—Tulley v Grand Island 
Tel Co, 128 N W. 608, 87 Neb 
822 

47. US—In re Worthington, CC 
Wis, 30 F Cas No 18,051, 7 Biss 
455, reversing, DC, 30 F Cas No 18,- 
052 

48. Pa—Patterson v Gallitzin Bldg 
& T^oan Assoc, 23 Pa Super 64— 
Worthington v Hobensack, 8 Pa. 
Co 65 

49. Mich—Hamilton v People, 29 
Mich 173 

50. Ala — Spence v Spence, 196 So 
717, 239 Ala 480 

RI—Tllllnghast V Horton, 170 A 70, 
64 RI. 100. 
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the transaction of judicial business by the courts on 
legal holidays does not apply to official acts of a ju¬ 
dicial or quasi-judicial nature other than those per¬ 
formed by the courts.®^ 

The irregularity of proceeding with judicial 
transactions on a holiday may be waived®^ by the 
consent of the parties or their failure to urge a time¬ 
ly objection and if defendant had actual knowl¬ 
edge of the holiday before the verdict was rendered 
it IS immaterial that he may not have had that in¬ 
formation at the time the case was argued and the 
jury instructed.^^ 

Grand jury proceedings. An indictment found 
by a grand jury that was impaneled and sworn on 
a legal holiday is valid,®® and an indictment other¬ 
wise legally returned will not be quashed because it 
was returned on a legal holiday.®® 

b. Issuance and Service of Process, Writs, or 
Notices 

Although servlco of process on a holiday Is invalid 
where the statutes so provide, in the absence of such 
provision It Is generally held that process, including writs 
of attachment or execution, may be Issued and served 
on holidays. 

The issuance of a summons, process, or writ is a 
ministerial act, and is not prohibited by a statute 
which merely forbids judicial proceedings on legal 
holidays ®'^ In the absence of a statute to the con¬ 
trary, summons or process may be made returnable 


on a legal holiday,®* and such process is not invali¬ 
dated merely because on that day the court is pre¬ 
cluded from transacting business, it being held that 
the return day will be the first day thereafter on 
which the court may legally transact business.®* 

As a general rule, the service of legal process 
may be made on a legal holiday in the absence of 
express statute making the day in question a dies 
non for the purpose of serving process ®® Under 
express statute in some jurisdictions, however, the 
service of civil process on legal holidays has been 
held to be invalid,®^ and process so served does not 
confer jurisdiction ,®2 but such a statutory prohi¬ 
bition has been held not to apply to service by pub¬ 
lication.®* Where a party accepts and admits due 
and legal service of a summons on a holiday, he is 
estopped from questioning the legality of such serv¬ 
ice ®^ 

It has been held that a notice,®® such as a notice 
to produce papers at a trial,®® or a notice of open¬ 
ing depositions,®*^ or a notice of an election contest 
as the foundation of a suit®* is not invalid, although 
given on a holiday 

Saturday; half hohdays Under some statutory 
provisions it is lawful to issue and serve process on 
Saturday,®* and a statute providing that a sum¬ 
mons shall not be returnable on a holiday does not 
invalidate a summons which is returnable on a half 
holiday 


Execution sales see infra subdivision 
b of this section 
Sheriff’s sales see infra 5 6 

61. Cal —Ex parte Heckman, 266 P. 

686, 90 Cal App 700 
29 C J p 764 note 42 

52. Ariz—Bryant v Bryant, 14 P 
2d 712, 40 Ariz. 619 

63. Cal —People v Browning:, 22 P 
2d 784, 132 Cal App 136 
La—State v Duncan, 43 So 283, 118 
La 702, 10 LRA,NS, 791, 11 Ann 
Cas 567 

Utah—State v Estes, 176 P. 271, 62 
Utah 672 

astoppel 

"A defendant is estopped from par¬ 
ticipating and acquiescing in legal 
proceedings on a holiday, speculating 
on the recovery of a favorable ver¬ 
dict, and then challenging the valid¬ 
ity thereof, for the first time after 
the verdict has been rendered ”—Peo¬ 
ple V Browning, 22 P 2d 784, 787, 132 
Cal App 136 

6A Cal —People v Browning, supra 

66. Ohio—State v Thomas, 56 N E 
276, 61 Ohio St 444, 48 L R A 469. 
29 C J p 765 note 43. 


66. Mo —State v Soper, 49 S W 
1007, 148 Mo 217 

29 CJ. p 765 note 44. 

67. Neb—Whipple v. Hill, 55 N.W 
227, 36 Neb 720, 724, 38 Am S R 
742, 20 LR A 313 

29 C J p 766 note 46 

58. Pa—Parisian Novelty Co v 
Student Klothes Shop, 13 
Northumb L J. 141, 61 York Leg 
Rec 141 

29 C J p 766 note 54 

59. W Va —Pritchard v McGraw 
Oil Co , 66 S E 366, 66 W Va. 300 

29 CJ p 766 note 66 

60. Anz —Bryant v Bryant, 14 P. 
2d 712, 40 Anz 619 

Cal—Strange v Coryell, 40 P 2d 289, 
290, 3 Cal App 2d 635. quoting Ck>r- 
pus Juris. 

Tex—Buchanan v Hart, Civ App, 
250 SW 765 

29 C J p 766 note 49. 

61. Minn—Chapman v Foshay, 238 
NW 637, 184 Minn 318 

29 CJ p 766 note 50 

62. Minn —Farmers' Impl Co v. 
Sandberg. 157 NW 642, 132 Minn 
389 

Tex —Michael v. Michael, Civ App , 
100 SW. 1018. 
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63. Minn —Malmgren v F'hinney, 62 
NW 916, 60 Minn 467, 463, 18 L 
RA 763 

29 C J p 766 note 62 
64L Wash —McClellan v Gaston, 61 
P 1062, 18 Wash 472 
65. Ky —Stephens v Hume, 1 Litt 
6—Boone v Gleason, 4 Ky L. 1001 
Or—Ferrari v Beaver Hill Coal Co, 
94 P 181, 95 P 498. 102 P 176, 
1016, 54 Or 210 

Statutory notioe of appeal from the 
probate court to the district court 
is not “process" within the meaning 
of a statute which prohibits the serv¬ 
ice of process on a holiday—In re 
Dahmen’s Estate, 273 N W. 364, 200 
Minn 66 

66k Or—Sugar Pine Lumber Co v 
Garrett, 42 P 129, 28 Or 168 

67. N C —Latta v Catawba Electric 
Co, 69 SE 1028. 146 NC 285 

68. Or—Whitney v. Blackburn, 21 
P. 874, 17 Or 664, 11 Am S R 867 

69. La—O'Reilly Engineering Co v. 
Buckner, 6 La App 661—Hendren 
v Crescent City Seltzer & Mineral 
Water Co, 1 La App 25. 

29 CJ P 766 note 49 [b] (1) 

7a NY—Cole v Phelps. 248 N Y.S. 
666. 139 Misc 431. 
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Attachments, There is authority holding that an 
attachment may issue on a legal holiday how¬ 
ever, there is also authority holding that an order 
allowing an attachment cannot issue on a legal holi¬ 
day where its issuance is a judicial act,'^^ but it 
may issue where its issuance is a ministerial act 
It has been held proper for an attachment to be 
executed or served on a legal holiday.'^^ 

Executions An execution may be issued on a 
legal holiday, and in the absence of statute oth¬ 
erwise providing, neither an execution sale*^® nor 
the publication of notice thercof'^'^ is invalid by 
reason of being made on a holiday. 

c. Trial 

The mere designation of a day as a legal holiday does 
not necessarily prevent the trial of cases, including the 
arguments of counsel and instructions to the Jury, on 
such day, but in some jurisdictions the statutes pro¬ 
hibit trials on holidays. 

The mere statutory declaration that a particular 
day is a legal holiday, or shall constitute a holiday 
so far as concerns the performance of certain acts 
or transactions, does not make it a dies non juridi- 
cus, so as to prevent the trial of causes on that 
day;*^® but in some jurisdictions the trial or hear¬ 
ing of causes on a legal holiday is prohibited by 
virtue of statutory provision The fact that tes¬ 
timony has been taken on a legal holiday or a non- 
judicial day has been held not to render the pro¬ 
ceedings void or require a reversal on appeal where 


§ 5 

timely objection thereto has not been taken,®® and 
the verdict of the jury and the judgment of the 
court have been entered on a judicial day;®^ but it 
has also been held that where the court is without 
authority to hear causes and render judgment on a 
legal holiday, an appeal from a trial had on such a 
day does not waive the objection to the trial.®2 

Adjournment or continuance. There is authority 
holding that, when a court by mistake or inadver¬ 
tence adjourns its term to a day which is a legal 
holiday, the term does not lapse and the court may 
on such legal holiday adjourn to the following day, 
when It may legally proceed with the transaction 
of Its business.®® However, under a statute pro¬ 
hibiting the transaction of judicial business on a 
legal holiday it has been held that, where a case in 
a justice’s court is adjourned to a day subsequently 
proclaimed a legal holiday, the court cannot on the 
legal holiday adjourn the case and render judg¬ 
ment on the following day,®^ and it has also been 
held, under a similar statute, that while an order 
of adjournment on a legal holiday is a nullity,®® the 
court does not lose jurisdiction, and the case is con¬ 
tinued until the next day as business undisposed 
of ®® A hearing on a demurrer set for a holiday 
has been held to be continued by operation of law 
to the next secular day ®'^ 

Arguments A judgment is not invalid merely 
because the cause was argued to the jury by coun¬ 
sel on a holiday where the complaining party ac- 


71. La—strawberry Growers' Sell¬ 
ing Co V Lewellyn, 103 So, 823, 
168 La 303, 39 A L R 1602 
75L Neb—Merchants' Nat Bank of 
Omaha v JafCray, 64 NW 268, 36 
Neb 218, 19 L.R A 316 
73. Neb—Whipple v Hill, 66 NW 
227, 36 Neb 720, 38 Am S R 742, 
20 LRA 313 
6 C.J p 179 note 31 
74L La—Strawberry Growers* Sell¬ 
ing" Co V Lewellyn, 103 So 823, 
168 La. 303, 39 A L R 1602 
N Y —Doty V Baltimore Trust Co , 
265 NY.S 66, 147 Misc 868. 
AttaoJimeiLt of deposit during bank 
holiday 

Attachment of a bank deposit Is 
not Inconsistent with the proclama¬ 
tion of a banking holiday, for the 
purpose of such proclamation is to 
suspend banking transactions and 
withdrawals of funds uhereas the 
attachment does not transfer title to 
the funds attached but serves mere¬ 
ly to protect plaintiff against with¬ 
drawal of the funds—Dotv v Balti¬ 
more Trust Co, supra. 

7B. Pa —Paine v. Fesco, 1 Pa Co 
662, 17 WklyNC 602. 

23 C.J. p 377 note 87. 


76. Okl —McLaughlin v Houston- 
Iludson Lumber Co, 120 P 659, 31 
Okl 182, 38 LRA.NS, 248 

23 C J p 625 note 12 
Judicial sales see supra subdivision 
a of this section 
SherlfC’s sale see infra § 6 

77. N D —Pinch, Van Slyck & Mc- 
Conville v. Jackson, 220 NW 130, 
67 ND 17 

7a Ark—Sullivan v State, 258 S 
W 980, 163 Ark 363. 

Ind—Bowser v Tobin, 18 N E 2d 773, 
215 Ind 99 

Ohio—Norman v State, 142 NE 234, 
109 Ohio St 213 
29 C J p 766 note 66 

79. Utah—Davidson v. Munsey, 74 
P 431, 27 Utah 817 
29 CJ p 766 note 67 
Commenosment of trial 

(1) Under the Louisiana statutes 
a trial may not be commenced on a 
holiday—State v Rogers, 91 So 618, 
150 La 1080 

(2) However, a trial has been held 
begun before the Saturday half holi¬ 
day although the actual taking of 
testimony was delayed until after 
the noon hour, where the case had 
been at issue and assigned for trial 
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on Saturday morning and plaintiff 
had announced himself ready for 
trial, and wheie the delay was caused 
by the dilatory tactics of defendant 
—State ex rel Russell v Richardson, 
162 So 748, 178 La. 1029 

80. La—State v Brownfield, 106 So 
734, 160 La 171, 43 A I. R 476 

Ohio—Norman v. Sta*e, 142 NE 
234, 109 Ohio St 213 
Wash —State v Whitman County 
Super Ct, 94 P 665, 49 Wash 1, 
17 LRA,NS, 267 

81. Cal —Ex parte Murphy, 248 P 
1044, 79 CalApp 64 

82. Wis —Lampe v. Manning, 38 
Wis 673 

83. Ohio—Jones v. State, 14 Ohio 
CirCt. 36, 7 Ohio Cir Dec 306 

84. Wis —Milwaukee Harvester Co. 
V Teasdale, 64 NW. 422, 91 Wis 
69 

85. Neb —Moore v Herron, 24 N.W 
425, 461, 17 Neb. 697, 703 

86. Neb—State v. King, 37 NW 
310, 23 Neb 640 

29 CJ. p 766 note 64. 

87. Cal—McGrath v Langford, 169 
F. 424. 35 CaLApp. 216. 
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quiesced in the proceedings, failed to object, and 
thereby waived his rights 

Instructions Under some statutes the court may 
give instructions on a legal holiday®'^ at the request 
of a jury who are deliberating on a verdict,®^ and 
may on such request give new instructions which 
have not been previously given The fact that 
instructions were given on a holiday does not ren¬ 
der the judgment invalid where the parties have 
consented to such procedure, either expressly, or 
tacitly by failure to object 

d. Verdicts, Judgments, and Sentences 

In the absence of statute it is generally considered 
that verdicts and Judgments may be rendered on a legal 
holiday; but sentence cannot be pronounced or a Judg¬ 
ment rendered on a holiday on which the transaction of 
Judicial business is forbidden 

A verdict may be lawfully received and recorded 
on a legal holiday 

In the absence of statute otherwise providing, it 
IS the general rule that a ludgment rendered on 
a legal holiday is valid There is, however, au¬ 
thority holding that ludgmcnts obtained on a legal 
holiday are void,^® at least in a jurisdiction where 
the statutes forbid the transaction of judicial busi¬ 
ness on holidays Where the statute suspending 
business and transactions generally on legal holi¬ 
days IS permissive merely and not mandatory, a 
judgment is not void by reason of having been ren¬ 
dered on a legal holiday 


A sentence pronounced on a legal holiday is void 
in a jurisdiction in which the statutes prohibit the 
transaction of judicial business on such a day.** 

§ 6. - Official Acts 

Official aett may be performed on holidayt In the ab¬ 
sence of statutory prohibition, and statutes on the sub¬ 
ject are construed as proscribing only those acts which 
are expressly or by clear implication forbidden 

In the absence of statutory prohibition, cither 
express or reasonably implied, official acts or busi¬ 
ness, such as the meeting or transaction of business 
by a public board, commission, municipality, or le¬ 
gal subdivision of the state, may validly take place 
on a holiday ** Where there is a statute governing 
the matter the validity vel non of official acts per¬ 
formed on a legal holiday dcjiends on the terms of 
the statute,^ and statutes having for their object the 
suspension of official transactions on holidays will 
be construed as prohibiting such acts, and only such 
acts, as arc in express terms or by clear implication 
proscribed ^ A statute providing that all public of¬ 
fices may be closed on legal holidays indicates a 
puriiosc to make it optional with the public officials 
whether or not to close then* offices on such days * 
A prohibition against keeping courts ojien for the 
transaction of judicial business on holida>s does 
not apply to boards or commissioners cxeicising 
quasi-iudicial functions ^ Under some provisions 
the transaction of public bnsiiuss on holidays is 


88 . Cal—Peoplo v Jlrouning-, 22 I’ 
2(1 7S1 rt2 ral App 126 

89. Mass- -M< Toy v Jordlan, 69 N 
E 158 181 Mass r.75 

29 C J p 76b note 57 fal 

90. Cal—Hrooks v CU\ of Monte- 
rc>, 290 P 510, 100 ^pp 049 

91. Cal —Itrooks v City of Montf*- 
rev, supra 

92. Cal—T’eople v Ilrouninp, 22 P 
2d 784, 132 Cal App 136 

93 Cal - People v Browning, 22 P 
2d 784, 132 Cal App 136 

Colo —Carr v T’eople, 63 P 2d 1221, 
99 Colo 477, followed In O'Toole v 
People, 63 1’ 2cl 1224, 99 Colo 483 

La—State v \ arnado, 52 So 1006, 
120 Ija 732—Stale v Atkinson, 29 
So 279, 104 La 570 

Ohio —Ni»rnian v State, 142 N E 234, 
109 Ohio St 213 

94l Ind — Bowp<‘r v Tobin, 18 NE 
2d 77*1 215 Ind 99 

Mo—Dlesing v Jrteilly, 77 Mo App 
450 

29 C J p 766 notes 66, 68 [a], p 764 
note 30 [a] (2) 

95. Wis—Lampe v Manning, 38 
Wjs 673 

29 C J p 766 note 67 

96. Cal—Ex paito Dal Porte, 244 P 


355, 198 Cal 216—People v Brown¬ 
ing 22 l’2d 784, 132 Cal App 136 
29 CJ p 766 note 68 

Baxik holiday 

It has been held that a bank holi¬ 
day IS not a spinal holiday within 
the meaning of a provision prohibit¬ 
ing the tiansaetion of Judie lal busi¬ 
ness on special holid lys and that a 
judgment obtained during the period 
of the linnk holiday is there fore- val¬ 
id—Vidal V Baeks, 21 P 2d 952, 218 
C'al 99, Sb ALR 1134 

97. T’a—I’aine v h'esco, 1 Pa Co 
562, 17 Wklv ISTC 502 

Tenn —Elrod v Gray Tjumber Co , 22 
SW 2, 92 Tenn 476 

98. Cal —Ex parte Steiger, 271 P 

201, 205 Cal 408 -hlK parte Dal 

I’orte*, 241 P 355 198 Cal 216. 

29 C J p 766 note 71 

99. Cal—Cuflield V Hoard of Dental 
Examiners of California, 55 I’ 2d 
522, 12 Cal App 2d 446—E\ parte 
Heckman, 206 P 685, 90 Cal App 
700 

La—Woodard v Bienville Parish 
School Board, 12b So 207, 169 La 
831 

N D —Federal Land Bank of St Paul 
V Steele, 231 N W 892. 69 N D 
723. 


Tax sale e)n holiday ‘'ee^ the CIS 
title* Taxation ^ SOI. also bl C T 
p 1191 note 56, 29 C J p 707 note 
73 

Order of leglslntnre 

The fact that an order of the Unit¬ 
ed States senate directing a docu¬ 
ment to be jointed was made em a 
holiday occurring while the* se*nate 
was regularly in session, but whie h 
was not die s non, does not aftect the 
admissibility of the doe ument as a 
public document—U S v Aluminum 
Co of America, DC” NY, 1 PRD 
71 

1. Kan—Smith v Robertson, 128 P 
2d 260, 264. 155 Kan 700, quoting 

Corpus Juris. 

Okl -Garner v Tulsa Building eS. 
Loan Ass’n, 268 P 722, 724, 131 
Okl 232, 58 ALR 1269, quoting 

Corpus Juris. 

8. Kan—Smith v Robertson, 128 P 
2d 260, 264, 155 Kan 706, quoting 

Corpus Juris. 

N 1>—Federal Land Bank of St Paul 
V Steele. 231 NW 892, 69 ND 723 
29 CJ p 767 note 75 

3. Tenn —Hammick v Gilbert, 144 
S W 2d 6, 24 Tenn Apn 330 

4. Cal —Ex parte Heckman, 266 P. 
686, 90 Cal App 700. 
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lawful in cases of necessity,*5 and in the absence 
of a showing to the contrary the fact of necessity 
will be presumed ® 

A prohibition against the transaction of public 
business in the public offices of the state or the 
counties of the state on a legal holiday has been 
held not to apply to municipal legislation,^ an ex¬ 
ecutive act of the governing body of a municipali¬ 


ty,® a hearing before county commissioners on a 
petition for a public road,® the making of a return 
by surveyors of a public road,^® the publication of a 
law in an official journal or newspaper,or the 
publication of notice of a school bond election 
The mere designation of a day as a holiday docs 
not invalidate a sheriff's sale,^® or an ordei ad- 
journing the sale made on such day.^^ 


HOLLO. A word used in calling to call out or 
rxelaiiii, to shout aloud.® 

HOLLOW. As a noun, a cavity, a concavity, a 
dipiession or an excavation below the general lev¬ 
el, ns of the ground, or iii the substance of any- 
tliiiig, an empty space in anything ® 

As an adjective, not solid, having an empty space 
or cavitv, natural or aitificial, within a solid sub¬ 
stance, concave, de])iessed or sunken; also ernpfy.^ 

The teim is synonymous with ^Voncave*^ see 15 C 
J R p 7913 note 52, “ciip,’’^ “depression’’ see 20 C J 
8 ]» 977 not(‘ 59, “dimple*” see 26 (1 J S p 1.214 note 
40, “hole” see ante p 409 note 94, and “pocket 

HOLM. An island in a river or the sea, also plain 
glassy ground at the water side or in the wate*?, or 
low gioiiiid intersected by stieams.*^ 

HOLMES NOTE. A proinissorv note whereby title 
to the thing tor which it is gi\eii is reseived in the 
seller [paveej until the note is paid ^ It is a name 


sometimes given to a conditional sales agreement;® 
and, being an agreement to sell rather than a sale, it 
conveys no titlc.^® 

HOLOQRAFO. In Spanish law, holographic; ap- 
))lied to instruments, esiiecially wills, which arc both 
written and executed by the same hand.^^ 

HOLOGRAPH or OLOGRAPH. A term which 
signifies that an instrument is wholly written by 
the executing party; and has been defined as 
meaning that which is written with one’s own hand; 
a document, as a letter, deed, or will, wholly in the 
handwriting of the person fioni vhom it proceeds 
and whose act it pniiiorts to be,‘‘2 an instriinient 
wiitten entirely in the hand of one person, as by a 
grantor, or testator 

HOLOGRAPHIC WILL. Sec* the CM S title Wills 
§§ 200-207, also OS C J p 734 note 2-p 725 note 68 

HOLT. Saxon, in old English law, a wemd or 
grove.^'^ 


5. Minn—Ingclson v OKon, 272 N 
270, 100 Minn 422. 110 AR 
167 

6- Minn—In^iolson v Olson, supia 

7. NJ—Min llor V Efig" ]laihor Citj, 
26 A ^}0 nr. N T Law 24n 

20 O .1 p 707 note 76 

8. Cal—Coflov V Way, 14 P 2d 142, 
126 Cal App 42 

9. Kan—Cnnaday v Hull, IM P 
121, 101 Kan 785 

10 N J—Lord V Gifford, 60 A OOI. 
67 N .1 Law 19 

11. La -State V l^crtrand, 4 8 So 
*102, 122 La 856 

Minn—St Paul v Robinson, 162 N 
VV 777, 129 Minn 283, Ann Cas 
1016E 846 

12. S D —Carr v Wakonda Indepen¬ 
dent Cons S(h()ol I^ist No 1, 182 
N W 626, 44 S 1) 103 

13. Kan—Smith v Robertson, 128 
I* 2d 260, 264. 166 Kan 706, quoting 

Corpus Juris. 

Okl —Garner v Tulsa Building & 
Loan Ass’n, 268 P 722, 724, 131 

40 C J S -27 


Okl 212 68 ^LH 1260, quoting 

Corpus Juris 
29 CJ p 767 note 72 
Judicial or execution sales see supra 
6 

14 Kan—Smith v Rol>ertson, 128 
P 2d 260, 264, 156 Kan 706, quot¬ 
ing Corpus Juris. 

N J— White \ Zust, 28 N J Eq 107 

1. Ala —Brilliant Coal Co v Baiton, 
81 So 828, 829, 203 Ala 38 

2 . Webster New IntD 

3. Ontuiy D 

Hollow or cavity” see 14 C J S p 
57 note 10 

4. Webster New IntD 
“Hollow wares” 

Vessels of hollow Avare made of 
cast iron—Strauskv v Eihardl, C 
N Y , 62 F 808, 809 

5. US—Maxim Mtg Co v Imperi¬ 
al Mach Co, CCA Ill, 286 P 79, 
83 

6. US —Maxim Mfg Co v Imperial 
Mach Co , supra 

7. Black LD 


8. Me—Ibilsifer v D’EM imaiiv ille, 
20 A 945, 946. 86 Mi 'u; 

9. Ml —Gould V Huff, 154 A 674, 
576. 130 Me 226 

10. Me—De I^ia^al Ser.ii.Ror Co v. 
Jones, 102 A 968, 969, 117 Me 95 

11 Esenche Dii cionario 

12. US—Lovskog V Ameriian Nat 
Red Cross, C C A Alaska, 111 F 2d 
88, 91 

Ser also Allograph 3 C J S p 887 note 
U). Autograph 7 CJS p 1296 note 
76 

Hffect 

In the civil law and the systems 
based on it, a holographic writing 
need not be attisted by subscribing 
witnesses, notarial seal, etc, but la 
said to prove list if This la the case 
in Scotland. Quebec, I-.ouisiana, and 
gtnerally on the lontinent of Europe, 
but at common law, holog-aphic 
documents have no sunenoi \alidjt\ 
— Ijovskog V American Nat Red 
Cross, supra 

13. Anderson L D 

14. Black LD. 
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HOLY ORDERS. See the C.J.S. title Religious So- 
('lotics § 1. 

HOMAGE. Ill feudal law, a servjee which a tenant 
was bound lo render to hia lord on receiving in¬ 
vestiture of a fee, or succeeding lo it as heir, in ac¬ 
knowledgment of the tenure; it was considered the 
most honoiable seiviee of reverence that a free ten¬ 
ant nnght peifoim, also the accomimnvmg ceie- 
mony ^‘Homage” is sometimes dislinguished 
from ^^fealty’^ see 35 C J.S. p 757 note 49 

HOMAGER. One who does, or is bound to do, 
homage 

HOMAGIO RESPECTUANDO. Lilerally ''Kes])ect- 
ing of hoinage.”^'^ A writ to the escheator com¬ 
manding him to d(‘li\er seizin of lands to the heir 


of the king’s tenant, notwithstanding his homage 
not done.i® 

HOMAGIUM. Law Latin, homage 

HOMAGIUM, NON PER PROCURATORES NEC 
PER LITERAS FIERI POTUIT, SED IN 
PROPRIA PERSONA TAM DOMINI QUAM 
TENENTIS CAPI DEBET ET PIERI.so 

HOMAGIUM REPELLIT PERQUISITUM.^i 

HOMBRE. In Spanish law, man, derived from the 
Latin, ‘^homo 

HOME. A lelativc term,23 whose meaning must 
often necessarily depend on the intent as deter¬ 
mined by the context, and which may bi*, and is, 
often us(‘d in differcmt sensi's, as indicated in the 
footnote.2i> It has been defined as meaning domi- 


15. Blnck Li D. 

Brief description of oerexnony 

Black Bl) 

PluraseB 

(1) "llomagc' anc<sttal’*—the ten- 
uie while in a nmn anil his an< estors 
had Immemorial IV hold of another 
and his anci^itois hv iho sorvici of 
homage, whn h hound the lord to 
'warrant 1hi title, and also to hold 
the tenant cliai of all sprvufs to 
supeiior loids, but if tin tenant 
aliemd in lio, his aloTici although 
a tenant bv hom.igt was not a tenant 
by homag< am ostial Hlai k BD 

(2) “lloiriage juiv’'“-a jury in a 
court-baion, i onsmiing of tenants 
that do hornagi who are to inquire 
and make ]u <*si ntm» nts of tin death 
of tenants, surrcndius, admittani es, 
and the likt - -Black Ij L) 

(’!) ‘Homage In gt" that kind of 
horn Lgi vihuh was due to the sovii- 
eign alone as snpieine lord, and 
viliirb was done without any saving 
or tX(«ption ol the rights of otlnu 
loids nijKk L.D 

(4) “Luge lioniage”—homage in- 
tendid to imliide tealtv—Black LiD, 
sub VI1 bo 1 lornage 

(5) ‘ Simplt homage"—acknowl¬ 
edgment ot tenur<‘ without tht sol- 
i inn oath ol tid» lity—Black L D , 


sub 

\ 1 1 b(» 

I lorn I ge 

16. 

Blaek 

L H 

17. 

Whai tein B Bex. 

18. 

Blac k 

Ij D 

19. 

Black 

B 1) 

Phrases 



(1) "Homagiurn ligium”—liegc 

homage, that kind of homage whii h 
was dut to the sovertign .ilont as 
supreme lord, and wdiuh w.is done 
without any saving or ixieption of 
the lights of other lords, so called 
from “ligando," binding, because it 


could not be renounc^*d like other 
kinds of homage — Black B L> 

(2) “ilomagium planum"—plain 

hoinagi, a sp<*ties of homage which 
bound him who did it to nothing 
more than fidc‘ht>, without anv ob¬ 
ligation cither of niilit iry servue or 
attendance in the courts of his supe¬ 
rior —Black L D 

(3) "Homagium roddere"—to rr- 
nounce homage, thus occuired when 
a vassal made' a aerlenin dcelariHon 
of disow'ning anel deriving his lord 
for which the Je iidal laws presinbeel 
a set icum .i-iid rnt thocl—Itlack Ij 1> 

(4) "Ilomagium simple x"— simple 
homage, that kind ol hoimige* which 
was merely an acKnowledgrne'nt of 
tenure, W'lth a saving eit the rights 
ot other loids -Black BD 

20. A maxim meaning ‘‘Homage can¬ 
not be doin bv j>ioxv, nor bv letters, 
hut must be paid and neeived in the* 
piojxr lUTson, <is well of the lord as 
tht t« nant ’’—Black BD 

21. A maxim meaning "Homage re- 
pt Is perciuisilion Beloubct Beg 
Max 

22. Ksenehe Diceionaiio 

“Kombre bueno*’ 

Bite*rallv ‘good man." applied to 
the ifgular ludgi eit the lo<alitv — 
Estiicht Diccionario 

23. Ga-—Brarnbbll v Trust Co of 
Georgia, JS'i SE 7'^, 7.0, 182 Ga 
87 

24. Ga—Bramblett v Trust Cc> of 
Geoi gia, 1 STi SE 72, 75, 182 Ga 
87, quoting Corpus Juris. 

20 CJ p 788 not! 1.5 

25. Various conuotatious of the word 
(1) Thi word "horrit ” suggests re¬ 
lations dilf.ring in breadth and 
strength, although not in kind, when 
applied, on thi onc' bund, to n farm¬ 
er who has rt sided since his birth, 
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and experts to reside until his de^ath, 
on thi same stieit, and on the other 
hand, to the clerg^man w'hose home 
rnav changf in two vears, or to the 
railroad laliorer, whose* borne may 
change in two months lj.inghrimmi*r 
V Muntcr, 31 A 300, ".01, 80 Md .518, 
27 Ij R A 3 Ui 

(2) "The term ‘home’ Is not an 
arhitrarv'^ one It rnav mean one thing 
under cfitain conditions .anel amdh- 
fr under difl<‘rcnl c in umstane e*s 
AVhe‘thcr it is to he limited to simply 
a deimif lie or aliicling plaee or wlu'th- 
cr it embraces not only shelter but 
lood, ( lolhing, education tind mediial 
attendarie e in case of SKkne*ss, must 
all be ejefermiind b> the eireum- 
«sl me » s I xisting at tin Hnn ’ —In re 
Burr’s Estate 111 NYW OJb, 02T 
928, 83 Misc 240 

('H The teurri rnav mean nierelv 
the* use of suflie le-nt reieini in a liouse 
w^here one is In ing I’r iinble*tt v 
Trust t‘o of Geeirgia, 18.7 SE 72, 75 
182 Ga 87 

(1) The word "home,’’ not onU In 
its true etymology, but in its ordi¬ 
nary aeeeptation, rm.ins some thing 
mure genial than a men priy liege te> 
perambulate a dieiiy looin 
Md —Willett V Carre)il, 13 Md 1.50, 

468 

NY—In le Burr’s lOst.itc* supra 

(5) It may mean the entire hotel 
whe*ie one lives, not merely the shill¬ 
ing loom but the plae'e* where euie 
eats, hathCf^, reads, visits, and le’^ls 
— Jakew.ay v John V B.iuei (‘o, 218 
N Y S 193, 105, 218 App Div 302 

(6) It may me*an not nu'roly the 
dw^elhng house but the entire re'si- 
deiu e* estate, including household fur¬ 
niture and utensils and all other e bat¬ 
tels used by the* fnmilv in the home* 
Kan—Mann v ll-ines, 73 p 2d 1066, 

1072, 146 Kan 088 
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cile see Domieile § 1 notes 5, 6; a dwelling: house, rary purposes, and to which they return when the 
or dwelling placea household,27 the house in occasion for absence no longer exists,the place 
which one lives, especially the house in which one where one permanently resides, and to which he in- 
lives with his family, the habitual abode of one’s tends to return when away from it,22 iesideiice;23 
family ,28 the place of constant or peimanent resi- some permanent abode or resnhmcc' wheie the per- 
d(*nce,29 the place io which, when weary, one can son residing intends to remain 24 T'hp folloiMiig 
go and rest,20 the ]>lace where one and his family notes contain examples of what, in s])ecific coniiec- 
habitually dwell, which they may leave for tempo- tions, the term has been held to include,20 and not 


N J —Chase National Bank v Deich- 
miller, 152 A 607. 698, 107 N J Eq 
379 

(7) The term may imply mainte- 

nan< e and support in addition to liv¬ 
ing quarters—Biamblett v Trust Co 
of (leorgia, 185 SE 72 75 182 Ga 

87—29 CJ p 768 note 15 [d] 

( 8 ) In construing a direction that 

a testator’s home he nuilntained, tiie 
touTt said that the term “home” may 
moan something under certain con¬ 
ditions, and another thing under dif¬ 
ferent conditions, hut, in the instant 
case, It means home the same as had 
pievioiislv existed, «mhraflng not 
only shelter, hut food, clothing, and | 
medical altcmtioii, in case of sick¬ 
ness In re Oahler’s Will, 251 NYS 
211. 218, 140 Misc 581 ! 

CO) Designation of temporary ahid-' 
Ing place as “home” is not unusual 
and many otlicials manv students so 
lefc'r to the places where their tem- 
poiarv duties require them to he al¬ 
though in point of fact Iheir home 
mav he at icmolc* distances there- 
fiom—In re Dunlap’s Estate, 87 J’ 
2d 225, 229, K.l Oi 93 

(10) As meaning “home port” of a 

ship and not the private domestic 
abode of a soaruan sec* In ic Ah Tic 
rG(’'al, 1'^ K 291, 293 7 Savvy 542 

( 11 ) “\ri Englishman permaneutlv 

settled in one of the English colonics 
ma\ without impropnc'lv speak of 
going home' y lieu he Is paving a visit 
to England It asked to txFclam him- 
s('ir he would pi oh i hi v sav that lie 
usc'd the* term in relerence to the 
mother country from which he and 
his hrothc r colonists emigrated or 
ongiirillv siuung. and that his own 
true liome was in the colony So in 
familial conversation or in lamiliar 
kite IS the term mav he used in a 
fac'iisc (v.irMijg mole oi less accord¬ 
ing to the accuiacy of the spc'akc'i oi 
wilier liom the* ordinary popular 
sc'iisc') of the place' where a man has 
his abode' or is settled AVhen a ti.iv- 
t'ller si>eaks of leturning home he 
uses the tc'Tni in the ordinary popular 
sense”—In le (.^i aignish, [1892] • 

Ch 180, 191 

26 Kan - Mann v Hainc's, 73 I’2(1 
10(.(., 1072 1 16 Kan 988 
Me—North Yarmouth v Wc'st Gaidi- 
nc'r, 58 Me 297, 219, 4 Am R 279 
29 CJ l> 768 notes 16, 17. 


Similarly expressed 

(1) “Home” is oner’s own dwelling 
place—Mann v Haines, 73 P 2d 1066, 
1072. 146 Kctn 088 

(2) A “home” is a dwelling place 
of a person, distinguished from othe*r 
dwelling places of that person by 
the intimacy of the relation between 
the person and the' place, and wheth¬ 
er a dwelling place is a person’s 
“home” must he detei mined h\ con¬ 
sideration of its physical character¬ 
istics, the lime he spencis, and the» 
things he does therein, the persons 
and things therein, his mental atti¬ 
tude toward the place, his intention 
when absent to return to the place 
and elements of other dwelling plac¬ 
es of the person concerned—C^ocn- 
(’’ola Ini c'rnational Coiporation v 
Nc'w York Trust Co , Del Ch , 8 A 2d 
511. 524 

27 NC—Manning v Woff, 22 N C 

11 , 12 

26 Kan—Mann v Haines, 73 P 2d 
1066 1972. 146 Kan 988 
Similar definitions 

(1) Th(' primary meaning of 
“home” IS the house' m which one 
lives wulh his f.imily—Rhode Island 
Hospikil Trust Co V Egan, 161 A 
121. 1 26, 52 RI 381 

(2) The house or place in W'hich 
one lesidt's—Shutt h'wau th v Shullle- 
w’orlh, 11 SE 714, 71b, 34 W^ Va 17-— 
29 r T p 7b8 note 21 

(3) The T)1 u c of abode—Fow'lc'r v 
Mosher, 7 SE 512, 5 11, 85 Vd 4 21 — 
29 (’J p 798 note* 22 

29 Ohio Ntlson \ Nelson, 19 Ohio 
2SJ 284 

W" V 1 —Siiut Ik worth v Shuttle wa)rlh, 
11 SE 711, 71b. ?4 WVa 17 

29 C’J p 768 rie>le 24 

30 K\ — Johnson v Harvey, 88 S W" 
2d 42, 4b, 261 Kv 522 

31. Md Thomas \ Warner, 34 A 
8 19. 831. S : Mel 1 4 
Sixnilaily expressed 

(1) The pliee te) whieh a person 
turns fe)r social life', where his tam- 
ilv, if he has one, usually dwells 
and to which his mind turns when 
away, and whc'ie' he his Ihe prc'sent 
purpose of ret inning and nmiaiinng 
—Tvlei v Murray, 57 Md 418, 441 

(2) The* place where* one keeps his 
e'ffe'cls, his chest, et( - Hartoii v 
liashurgh, 33 Vt 159, 162 
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32. Pa—Frey’s Election C^ase, 71 
Pa 302, 397. 10 Am R 69S--rom- 
monwealth v Devine^, 14 Pa Dial 1 
3, 31 Pa Co 108 

33. Conn—Coit v Comstock, 51 

Conn 352, 382. 50 Am R 29 

29 C J p 768 note 19 

34. Me—Warren v Thomaston, 43 
Me 406, 418, 69 Am D 69 

29 C J p 768 note* 20 
As involving' right or possession 

(1) Home la a place' where the per- 
aon has a right to he The idea of 
a right to he and remain at a par- 
lie ular place is inseparable from the 
eoncc'ption of borne—Jericho v Bur¬ 
lington, 29 A 801, 802, b6 Vt 529— 
Berlin v Worcester, 60 VI 23, 26 

(2) “A man’s home is his abiding 
place—a place of which, out of ne¬ 
cessity, he is possessed’’—Birming¬ 
ham R, ole, Co V Abbott 60 So 970, 
972, 6 AlaApp 643, 648 

35. “Home*’ held to include 

(1) A testator’s borne at the time 
of his death, rather than a new 
home then under construction for 
him—National Shawmut B^nk of 
Boston V Tkardon, b N E 2d 430, 431, 
296 Mass 445 

(2) The eurtilage' surrounding a 
dwc'lling house, the are'a of land 
suT rounding a house, and actually or 
h\ legal construction forming one 
me losiire with it—Bat/ell \ State, 
22S I' Ibb, 168. 27 Okl Cr 340 

(5) A jxTson’s home me ludes hia 
inclosed lands—Alle'n v State, 29 S 
W 2d 247, Ibl Te iin 71 

(1) In holding the te'rm includes 
the w'hole^ house, the c<»url said 
"The home IS not e emtlne'el to the 
p.irlieular heel-room in which ttie 
mastei of the* house sleeps, tor it 
mav include his rooms teir guests and 
uiiartments he ne'ver enle»rs So toe) 
It m.tv propcrlv emhraee a se hool- 
rooni for he mav teach in his par¬ 
lor, where many physicians and den¬ 
tists practice their prote'ssions ' — 
lloope’s App 1 Brewsl (Pa ) 462, 

4 61, 100 Am D 562 

(5) A provision that beneficial les 
should be provided with a ‘‘home’’ 
while they lived iiiiJuded everything 
necessary to maintain the home, sue h 
as paving of taxi's and kee*ping it in 
proper repair, hut not the pui chas¬ 
ing of supplies—Long v Maves, 48 
So 523. 530, 94 Miss 735. 
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to inoludo.^9 

Under particular circumstances, the term has been 
held equivalent to, or synonymous with, "asylum^^ 
see Asylums § 1, “domicile” see Domicile § 1 notes 
6, 6, “premises,”^^ and “residence.”38 Under oth¬ 
ers, it has been compared with, or distin^piished 
from, “curtilagfc” see 25 C.J.S. p 67 note 25, “domi¬ 
cile” see Domicile § 1 note 5, “house,“resi¬ 
dence,“settlement,and “temporary abode.”42 

Home rule, A term with a well-defined mean¬ 
ing,4 3 which, as descriptive of a policy, is signifi¬ 
cant and appropriate, but as descnptive of a right 
IS indefinite, for it is coextensive with the right of 
local regulation or control and its extent must al¬ 
ways be tested by the constitution 44 it may be 
briefly defined as the right of self-government in 


local affairs.4S 

“Home rule” in connection with constitutional 
provisions and delegation of power to local author¬ 
ities generally see Constitutional Law § 140; with 
particular reference to counties see Counties § 6; 
to municipalities see the C J S title Municipal Cor¬ 
porations §§ 13, 108, 135^117, 124, 147, 187, 188, 
1980-1983, also 43 C.J. p 85 notes 3-] 8, p 176 note 
9-p 179 note 50, p 186 note 89-p 194 note 79, p 199 
note 61-p 200 note 64, p 221 note 69-p 222, note 
82, p 275 note 79-p 277 note 22 and 44 C J. p 1263 
note 21-p 3268 note 98; and to taxation see the C. 
J S title Taxation § 17, also 61 C.J. p 96 note 15-p 
98 note 36. 

Other phrases employing the word are set out in 
the notc.46 For still other phrases as to which moie 


(6) A covenant to furnish a "home*' 
upon the prcmlsea for a named per¬ 
son construed as requiring the fur¬ 
nishing of board and lodging:—Day 
V Towns. «1 A 405, 406. 76 N H 200 

(7) May include piovision for 
maintenance and support, necessary 
food and fuel and the romforls of a 
home—Denfleld v Smith, 30 NK 
1018, 1020. 156 Mass 265 

86. Held not to Include 

(1) The contents of the home — 
Mann v Ilames, 73 P 2d 1066, 1072. 
146 Kan 988 

(2) Provision that a beneficiary bo 
provided with a "home" held not to 
include the furnishing of her cloth¬ 
ing—Denfleld V Smith, 30 N E 1018 
1020. 166 Mass 265. 

37. “Premises” has practically the 
same meaning—Ratzell v State, 228 
P. 166, 168, 27 Okl Cr 340 

38. Ala —Birmingham R , Light 
Power Co v Abbott, 60 So 970, 
972, 6 AlaApp 643, 647. 

Colo—Sharp v Mclntire, 46 P 115, 
116, 23 Colo 99 

Iowa —State v Savre, 105 N W 387, 
129 Iowa 122, 3 L R A ,N S , 455, 
113 Am SR 452 

Me—Inhabitants of Friendship v In¬ 
habitants of Bristol, 170 A 496, 
497, 132 Me 286—Inhabitants of 
Brewer v Inhabitants of Linnaeus, 
36 Me 428, 430 

Md—Tyler v Murray. 67 Md. 418, 
442. 

Minn—State v Clay County Diet 
Ct, 139 NW 135, 137. 120 Minn 
99 

Ohio—Lehman v McBride, 15 Ohio 
St 573, 601 

R I—State V. Aldrich, 14 RI 171, 
176 

64 CJ p 710 note 73 

"Home" and "residence" may be 
synonymous in connection with pau¬ 
pers’ statutory acquisition of settle¬ 
ment see the C J S title I’aupers § 
32, also 48 C J p 468 note 46. 


39. Hawaii —Matter of Henderson, 
21 Hawaii 104, 112 

40. Hawaii—Matter of Henderson, 
supra 

Me—West Gardiner v Parmingdale, 
36 Me 252, 254 

Minn—State v Clay Countv Dist 
Ct, 139 NW 135. 137, 120 Minn 
99 

R I —Connly v McElroy, 125 A 206, 
208, 46 RI 93 

41. Me—Phillips V Kmgflcld, 10 Me 
375, 381, 36 Am T) 760 

29 CJ. p 767 note 14 la] 

43. Md —Tyler v Murray, 67 Md 
418, 442 

Mass—Thayer v. Boston, 124 Mass 
132, 147, 26 AmR 650 

43. Colo —People v Johnson, 86 P. 
233, 238, 34 Colo 143 

44, Mich —Attorney General v Low- 
rey, 92 NW 289. 290, 131 Mich 
639 

Of ancient origin 

The principle of home rule exist¬ 
ed before we had a constitution 
Even prior to Magna Charta, some 
cities, boroughs and towns had vari¬ 
ous customs and liberties, which had 
been granted by the crown or had 
sul)sisted through long user, and 
among them was the right to elect 
ceitain local oHiceis fiom their own 
citizens and, with .some lestrictions. 
to manage their own purely local 
affairs—People v State Tax Com¬ 
missioners, 67 NE 69, 70, 174 NT 
417, 105 Am SR 674, 63 L R A 884 

45, NT—People v State Tax Com¬ 
missioners, supra 

46. PhrasM construed 

(1) "Actually dwells and/or has 
his home” see 1 C J S p 1446 notes 
72, 73 

(2) "Dwells and has his home,” 
construed as intended to designate 
some permanent abode, a residence 
with an intention to remain, or at 
least without an intention of re¬ 
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moval, something more than the hab¬ 
its and life of a wanderer, who has 
no place where he has a right to con¬ 
tinue, and call it and claim it as his 
rightful home—Turner v Buckflcld, 
3 Me 229, 231. 

(.3) "PVderal Home Loan Bank" see 
Banks and Ranking g 928 

(4) "Furniture of homo" see .37 
CJS p 1416 note 6 (5) 

(5) "Home brew" see Brew 11 CJ 
S p 837 note 79 1 in l*o( ket Paits, 
also the CJS title Intoxicating Liq- 
uor.s § 13. 

(6) "Home factor" see Factors S 1 
b (1) 

(7) "Home for the aged," as not 
included by the term "hospital," sec 
the CJS title Hospitals § 1, and 
construed to mean a place where 
persons of advanced years may go to 
live—Frax Realty Co, Inc v Klein- 
ert, 205 NTS 728. 729, 123 Misc 455 

(8) "Home market," distinguished 
from "foreign market” see 36 C.J S p 
1247 note B6. 

(9) "Home missions," see the CJS 
titlo Religious Societies g 1, also 29 
CJ p 768 notes 30-34 

(10) "Home missionary society," as 
not constituting a church or a reli¬ 
gious denomination see the CJS. ti¬ 
tle Religious Societies g 4, also 64 
C J p 11 note 90 [< ] 

(11) "Home office," with referenre 
to a (‘orporution, its principal office 
within the country or state where it 
was incorporated or formed, and in 
England, the department of state 
thiough which the sovereign admin- 
istcis most of the internal affairs of 
the kingdom, especially the police, 
and by which he communicates with 
the judicial functionaries—Black L. 
D 

(12) "Home plate," In baseball, is 
the spot at which the batter stands 
—Lorlno v. New Orleans Baseball & 
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recent adjudications have not been found see 29 C.J. 
p 769 notes 43-56. 

HOME. In French, a variant form of “homme,” 

q. V. 

HOMELESS. Lacking a home, without a home.^7 

HOMEMADE. Made at home; also of domestic 
manufacture.^® 

HOMENAJE. In the feudal Spanish law, homage, 
the act of acknowledging allegiance to another, 
sometimes written in its Latin root-form, ‘^homa- 
gio ”49 


HOME HE SERA PUNY PXJE SUEE DES 
BBIEFES EN COURT LE ROT, SOIT IL A 
DROIT OU A TORT.50 

HOMEOPATHIC and HOMEOPATHIC SPECIF¬ 
IC. See the C.J.S. title Physicians and Surgeons 
§ 1, also 29 C.J. p 769 notes 62-64. 

HOMESOEEN or HOMSOKEN. See Haimsucken, 
Hamesecken, or Hamesucken 39 C J.S. p 764 notes 
60, 61. 

HOMESTALL. A term used in ancient law to des¬ 
ignate the mansion house.^i 


Amusement Co, 133 So 408, 16 La 
App 96 

(13) “Home port,” see the C JS ti¬ 
tle Shipping: S 3, also 29 C J p 768 
note 35-p 769 note 38 

(14) “Home ranch," as used in the 
rnn^fe country, the headquarters of 
tlie ranpe, that is, the place from 
which the riders start on their rounds 
to rodeo and brand the stock, and to 
which they return when through, for 
the time being: it is their home 
Nev—Slate v Shaw, 29 P. 321, 21 

Nev 222, 229 

SD—Holcomb v Kelihcr, 59 NW 

227, 228, 6 SD 438 

(I'i) “Home range."—Holcomb v. 
Keliher, supra 

(16) “Home rule or freeholders’ 
charter’ see the C JS title Municipal 
Corporations $ 13, also 43 C J p 86 
notes 3-18 

(17) “Home trade," the exchange 


or buying: and selling of goods with¬ 
in a country—In re Roofing and 
Sheet Metal Contractors* Association, 
9 PaDlst 569, 570 

(18) “Home-trade ship," distin¬ 
guished from “foreign-going ship” 
see 36 CJS p 1248 note 83 (13) 

(19) "Maintain my home,’’ the 
phrase has been held to eml)race 
whatever is requisite to give secuntv 
from want, and furnish reasonable 
ph\sical, mental, and spiritual en¬ 
joyment—In re Cahler’s Will, 251 
NYS 211, 218, 140 Mis( 681 

(20) “Orphans’ home" see the CJ 
S titles Asylums § 1, also 40 C J 
p llil notes 80, 81; and Infants 
100, also 31 CJ p 1111 note 81 

(21) “Rest home" as referring to 
a place in the country where work¬ 
ing girls of limited means may hoard 
at low rates—Sherman v Congrega¬ 
tional Home Missionary Soc, 67 N E. 
702, 703, 176 Mass. 349. 


(22) “Used by me and my family 
in said home "—Chase National Bank 
v Deichmiller, 162 A 697, 698, 107 
NJEq 379 

47. Century D 
"Destitute or homeless*’ 

Construed to mean not possessing 
the necessaries of life, and without a 
place of abode—Ex i)arte Label, Mo 
App, 166 SW.2d 37. 39 

48. Wcbstei New Ini D 

"Homemade beer" 

VI - State v Klbling. 22 A 613, 616, 
63 Vt 636 

49. Esc riche Diccionario 

50. A maxim in old law French 
meaning “A man shall not be pun¬ 
ished lor suing out writs in the 
king’s court, whether he be right or 
wrong ’’—Black L D 

61. Tenn —Dickinson v. Mayer, 11 
Heisk 615, 621 
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This Title includes exemption from forced sale, for payment of debts, of real property of debtors, as 
constituting the family residence; constitutional and statutory provisions for such exemption; nature, 
grounds, and extent thereof in general; who are entitled to benefit of such exemptions; acquisition, se¬ 
lection, declaration, and establishment of homestead, quantity or value of property exempt, as to what 
liabilities homesteads are exempt; waiver or forfeiture of right of exemption, abandonment, alienation, 
devise, or descent of homestead; rights of devisees, heirs, or surviving members of family, and duration 
and termination of exemption; and protection and enforcement of the right. 

Matten not in Title, treated elsewhere In this work, see Descriptive-Word Index 


Analysts 

L NATURE, ACQUISITION, AND EXTENT, §§ 1-92 

A. Nature, Creation, and Duration of Estate or Right in General, §§ 1-15 

B. Persons Entitled to Homestead, §§ 16-28 

C. Acquisition and Establishment, §§ 29-51 

D. Propertt Constituting Homestead, §§ 52-92 

n. LIABILITIES ENFORCEABLE AGAINST HOMESTEAD, §§ 93-122 

in. TRANSFER OR ENCUMBRANCE, §§ 123-156 

A. Power to Transfer or Encumber, §§ 123-125 

B. Constitutional and Statutory Restrictions, §§ 126-135 

C. Form and Requisites of Instrument, Acknowledgment, and Record §§ 136-138 

D. Operation and Effect, §§ 139-151 

E. Avoidance, §§ 152-156 

IV. ABANDONMENT, WAIVER, OR FORFEITURE, §§ 157-200 
A Loss or Relinquishment of Right in General, §§ 157-162 
B Abandonment op Homestead, §§ 163-178 
C Waiver, §§ 179-186 

D Operation and Effectt of Waiver or Abandonment, §§ 187-190 
E Estoppel to Claim 1Jomestt:ad, §§ 191-195 

F. Evidence, Questions of Law and Fact, and Findings, §§ 196-200 

V. PROTECTION AND ENFORCEMENT OF RIGHTS, §§ 201-238 

A Pkocj.ss or Other Proceedings against Which Exemption May be Allowed, §§ 201-205 

B. Lstablishment op Right, S§ 206-225 

C. Proceedings for Enforcjement and Protection op Homestead Rights, §§ 226-238 

VI. RIGHTS OF SURVIVING SPOUSE, CHILDREN, OR HEIRS, §§ 239-291 

Sub-Analysis 

L NATURE, ACQUISITION, AND EXTENT~p 430 

A. Nature, Creation, and Duration op Estate or Right in GENEBAii—p 430 
§ 1 Definition—p 430 

2. Origin of homestead right and purpose of homestead laws—p 431 


See also descriptive word index in the back of this Volume 
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I. NATXTEE, ACQUISITION, AND EXTENT—Continued 

A. Nature, Creation, and Duration of Estate or Right in General— Continued 

§ 3. Nature of interest created—p 432 

4. - Interest of spouse or children during life of person acquiring homestead 

—p434 

5. What law governs right—p 435 

6. Constitutional and statutory provisions in general—p 435 

7. - Character of legislation permissible under organic law in general—p 436 

g - Construction of homestead laws—p 437 

9. - Retroactive operation—p 440 

10 - Change or repeal of homestead exemption—p 440 

11. Right as afYccted by change in form of debt or new promise—p 440 

12. Right as affected by owneiship of other property—p 440 

13. Existence of more than one homestead—p 441 

14. Separate homesteads in same tract—p 442 

15. Duration and termination—p 442 

B. Persons Entitled to Homestead— p 442 

§ 16. In general—p 442 

17. Citizenship—p 443 

18. Residence—p 443 

19 Ownership and occupancy of land—p 444 

20 Insolvency—p 444 

21. Moral character of claimant—p 444 

22. Particular statutory designations—p 444 

23 - Family—p 444 

24. - Head of family, or householder or house keeper with or having family— 

p 448 

25 - Unmarried person—p 454 

26 - Wife—p 454 

27 - Guardian or infant—p 454 

28 - Other designations—p 455 

C Acquisition and Estaueusiuvient— p 456 
§ 29 In general—p 456 
.30 Intent—p 456 

31. - Merc intent to occupy—p 457 

32 Occupancy—p 458 

3.^ - Necessity of actual occujiancy—p 458 

34 - Ft feet of occupancy of other jiroperty—p 462 

35 - Character and mode of (K:ciipanc\ in general—p 462 

3f), -- Use for other ])uiposes than residence—p 463 

37. - Occupancy by tenant—p 465 

3^. - Joint occnjianc}—p 466 

39 - Unlawful use of premises—p 466 

40. - Fiusiness homestead—p 467 

41 - Time and continuity of occupancy—p 469 

42. Dedication and selection—p 470 

43. - Necessity, requisites, and sufficiency in general—p 470 

44. - Occupancy as selection—p 471 

45. - Entry on record of title—p 472 

46. - Declaration or certificate—p 472 

See also descriptive word index in the back of this Volume 
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L KATT7EE, ACQUISITION, AND EXTENT—Continued 

C. Acquisition and Establishment—C ontinued 

§ 47 , - Who may select homestead—p 478 

48. Proceedings for allotment—479 

49 Time of acquisition of homestead—p 482 

50 Change of homestead—p 484 

51. Evidence and questions for jury—p 486 

D. Property Constituting Homestead —p 492 

§ 52. Nature and character—p 492 

53 - Rural or urban homestead—p 493 

54 - Necessity of use for residential purposes—p 495 

55 - Manner of acquisition as affecting right to homestead—p 495 

56 Amount and extent—p 496 
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I. NATX7BE, ACQUISITION, AND EXTENT 


A NATURE, CREATION, AND DURATION OF ESTATE OR RIGHT IN GENERAL 


§ 1. Definition 

A homestead is the dwelling house constituting the 
family residence, together with the land on which it is 
situated and the appurtenances connected therewith. 

A homestead is the dwelling house constituting 
the family residence, together with the land on 
which It IS situated and the appurtenances connect¬ 
ed therewith ^ The term “homestead” has both a 
popular and a legal signification,^ but its popular 
and legal meanings are the same.^ In common ac¬ 
ceptance of the term it means the residence of the 
family, the place where the home is ^ Usually the 
term imports not only the residential house occu¬ 
pied as a home but also the adjacent land neces¬ 


sarily used in connection therewith, but the term 
IS sometimes used to designate cither the house or 
the land separately,^ As used in the various stat¬ 
utes relating to homestead exemptions, the term 
“homestead” means not only the property occupied 
as a home but also the right to have it exemjited 
from levy and forced sale ® 

There are various kinds of homesteads,’^ such as 
constitutional homesteads;® rural and urban home¬ 
steads, see infra § 53, business homesteads, see 
infra § 40, and probate homesteads, see infra § 239 

The term '‘homestead farm’' is sometimes used ^ 
It IS not one, however, which has acquired a defi- 


1 . Kv—Brannon v Bohannon, 1)6 S 
W2d 1036, 265 Kv .304 
Mass—Fni/er v Weld, 59 N E 118, 
177 Mass 513 

Neb—First Trust Co of Lincfdn v 
Bauer, 260 NW 194. 128 Neb 725 
29 C J p 781 note 1 

“A homestead ntccssaiily int hides 
the idea of a houst for a resid«*nc<>, 
or mansion house The dwelling mav 
be a splendid mansion, a cabin, oi 
tent If there be either, It is under 
the protection of the law, but there 
must be a home rt sidcuif e before it, 
and the land on whuh it is situat¬ 
ed, can be claimed «is a homestead ” 
—(lairet v (letzendaner, 212 1* 625, 
526. 115 Okl 12--29 C 1 p 781 note 1 
Other definitions 

(1) “The home place—the home 
and the ad)<>ininff land ”~In le 
Trammell, D C (la , 5 F 2d J26, 327, 
petition denied, ('CA, C’lark v Nii- 
enbauin, 8 F 2d 451, certioiari denied 
I’owcll V Andeison, 46 SCI 349, 270 
US 64 9, 70 UEd 780 

(2) “The house and land where 
the family dw^ells"—BeiKftren v 
Bliss, 211 NW 54 1, 545, 122 Neb 
801—Meisner v Hill, 138 N W. 583, 
92 Neb 435 

(3) “That tiact of land whuh, be¬ 
ing: within the statutoiv limitations 
us to quantity and \alue, i.s owned 
and otmpied as a homestead” 

Okl—Miller V Farmc'ts’ State Bank 

of Timpi., 279 1' 351, 352, 137 Okl 
183—Fmeitv V I'^iist Nat Bank 
218 r 8">9, <)2 Okl 102, 32 AUK 
1326 

W is—\onb\MStiin SttiiTilits Co v 
Nelson, 211 N W 798. 799, 191 Wis 
580 

29 CJ p 781 note 1 la] (5) 

(4) "The house and panel of land 
wheie the famil\ reside and which 
is to th( m a home EnK’cn v Union 
State Bank of Harvard, 236 N AV 
711, 711. 121 Neb 257, ceitioiari de¬ 


nied 52 SCI 33, 284 US 655, 76 L 
Ed 555—Anderson v Schertz, 143 N 
W 238. 94 Neb 390—29 CJ p 781 
note 1 [a] (4) 

(5) “A home place or place of the 
home, and is desi*fned as a shelter of 
the horn* stead roof, and not as a 
mere investment In real estate, or thi' 
rents and profits derived therefrom “ 
—Griflin v Av<‘rs, 165 So 593, 595, 
231 Ala 493—29 C J p 781 note 1 
rn] (3) 

(6) The term “homestead” ncees- 
sarily includes the idea of a house 
for residenct, cither <onsliU(ted or 
in < ontemplation ol (onstnution, at- 
companied by acts of preparation 
therefor—Vaden v Ctilliei, Ttx Civ 
App . 253 S AV 889 

In Bpecialized meaningr, the term 
“horru stead” dtslunales (he tract of 
puldic land whuh mav l)e acquired 
from the government as a homesttvid 
on compliance with certain condi¬ 
tions specified In the T>ub1u laws — 
Young V (Jlivtires, 41 Philippine 391 
Homestead grants of public land gen- 
crtillv sec the CJS title Public 
Lands 45-51, also 50 C J p 933 
note 7-p 939 note 91 

2. Kv --Brannon v Bohannon, 96 S 

AV^2d 1036 265 Kv 394 

Okl —Preston v Ottawa County Nat 
Bank, 280 P 581. 138 Okl 133— 
Met'^rav V Miller, 184 1* 781, 78 

Okl 16, application denied 186 P 
1089 , 78 Okl 16 

3. okl—Preston v Ottawa County 1 

Nat B.ink, 280 P 581, 138 Okl 

\ Milbr, 184 P 781. 
78 Okl 16 .ipplu at ion denied 186 P 
1089, 78 OKI 16 

4. US — In re Wineland, D C Okl , 

3 F Supp 796 

Neb—Engeri v Union State Bank of 
Harvard. 216 N AV 711. 121 N<‘b 
257, ceitioraii denied 52 S Ct 33 
284 U S 655, 76 1.. Ed 555, 
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Okl—Preston v Ottawa (''ountv Nai 
Bank. 280 P 581, 138 Okl 133-Mc¬ 
Cray V Miller. 184 P 781, 78 Okl 
16, application denied 186 P 1089, 
78 Okl 16 

Tex—Wallingford \ Bowen, Civ 
App, 104 SAV2d 188 

5. Philippine—Young v Olivares, 4T 
Philippine 391, 393 

Komeitead as land 

As used in the constitution, “a 
‘homestead’ is the land its« If, and 
not the buildings thereon The 
‘homestead right’ is the right to oc¬ 
cupy and live upon the land ratln r 
than the right to cm r upv and live in 
the buildings theieon”—MiJUr v 
Farmers’ State Bank of Temple, 279 
P 351. 352, 137 Okl 18^—In r«* Card 
nei’s Estate, 250 P 490, 491, 122 Okl 
26 

6. Kv—Brannon v Itoh.uinon, 96 S 
AV2d 1036, 265 K\ 191 

7. Xiongr, short, and pony homesteads 

(1) In Ceoigia tb* “si, Bute allcnvs 
a debtor to takt eitlui llie tonstitii- 
lional or ‘long honuslecul, oi the 
statutorv or short’ homrslmd”— 
Darlington v Bell. 77 .s E 65 1, 654, 
12 Ga App 522—29 C J p 8 17 note 
74 [a] 

(2) The statutorv home'll* ad is al¬ 

so known as tlu “ponv” lioirn-ttad 
—Bennett v St.U« Trust Co, 32 SE 
62.5 106 Ca 578 

8 Constitutional homestead is the 

homestead i‘xemption givcui to the 
head of a family bv the (onstitution 
It IS to bt‘ distinguislu d trom tlu* 
probate lionu stead ot a surviving 
spouse oi minor children—King< r v 
Hvrne, 80 P 2d 212, IS; Okl 46 
I’robate homestead delined see infra 
§ 2J9 

9. NH—Locke v Powell, 17 N H. 
46, 61 

26 C J p 673 note 39. 
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nite signification in the law.^® It may have a 
broader signification than the word '^homestead 

Distinctions, A homestead is to be distinguished 
from an estate by entirety.^ 2 Homestead and dow¬ 
er are distinguished in Dower § 6 b; and the dis¬ 
tinction between a homestead and an exemption is 
considered in Exemptions § 1. 

§ 2. Origin of Homestead Right and Purpose 
of Homestead Laws 

Homestead rights have their origin In constitutional 
and statutory provisions and not in the common Uw. 
Such rights have been created to shelter the family and 
to provide it a refuge from the stresses and strains of 
financial misfortune. 

Laws exempting the homestead from liability for 
debts of the owner are strictly of American ori¬ 
gin. At common law there was no such thing 
as a homestead right,although under the early 


common law a man’s dwelling house and the land 
contiguous to it were inalienable and indefeasible 
except when required by the sovereign, or for the 
defense of the state,and, as appears in Execu¬ 
tions § 33, no real estate could be reached by ex¬ 
ecution for the payment of debts Homestead 
rights, therefore, exist only by virtue of constitu¬ 
tional and statutory provisions creating them 
Such provisions have been enacted in nearly every 
.state of the Union, the earliest being that enacted 
by the republic of Texas in 1839.^7 

Purpose Homestead laws are not founded on 
the principles of equity,^® but are enacted as a mat¬ 
ter of public policy in the interest of humanity 
Their purpose is to provide a home for each citizen 
of the government, where his family may be shel¬ 
tered and live beyond the reach of financial misfor¬ 
tune ,20 and, likewise, their purpose is to encour- 


10. Mass —Taylor v. Mixter, 11. 
Pick 341. 347 

11. “ ‘Homestead farm’ may have a 

broader signification than homestead 
Perhaps it would be putting too nar¬ 
row a construction upon the term, 
to say that it must be the 

dwelllnghouse or land actually con¬ 
tiguous to it, or to the land on which 
it stands It may be detached and 
yet be so intimately connected with 
the dwellinghouso as in effect to con¬ 
stitute part of It"—Taylor v Mix¬ 
ter, supra 

12. Estate by entirety is not anal- 
ogons to homestead; such an estate 
is not limited in amount or value and 
is not protected by constitutional pro- 
vi‘^ions or considerations of public 
polio —Wav V Root. 140 N W. 677, 
171 Mich 418 

13 NH—Barney v Leeds, 61 NH 
J53 

14. Anz—Weller v Citv of Phoenix, 

4 P 2cl (lOS, 30 An/. 3 48 

Ky—CoviiiKlon Bros & Co v Byrns, 
18 S W 2d 870. 871. 230 Ky 66, cil 

mg Corpus Juris. 

Mont —In re Tiepp’s Jil.state, 227 P 
1006, 71 Mont 151 

Okl—llaint.U V Sanders, 247 P. 66, 
121 Okl 14 

Utah—Zuniga v Evans, 48 P 2d .'513, 
521, 87 Utah 198, 101 ALR 632, 
quoting Corpus Juris. 

29 ('• 1 p 7S2 note 7, p 783 note 18 
“Th(' common law had no analo¬ 
gous int<*re.si or estate"—Barney v 
Leeds. .61 NH 253, 2(,1 

15. Mith —IvleiiK rt v Letkowltz, 
259 NW 871, 271 Mith 79 

16. Ati/—W eller v City of I’h^enlx, 

4 P 2d 665, 39 Anz 11S 

Ill—Lehman v Cottrell, 19 N E 2d 
111, 29S Til App 434 
Ky—Biandonburg v. I’etroleum Ex¬ 


ploration, 291 SW 757, 218 Ky 
557. 

Mont—In re Tropp’s Estate, 227 P 
1005, 71 Mont 154 

Okl —Barnett v Sanders, 247 P 56, 
121 Okl 14 

Tenn—State v Clayton, 38 S W 2d 
651, 162 Tenn 368 
29 CJ p 783 note 18 

17. Historical not# 

(1) The earliest homestead statute 
was that enacted by the republic of 
Texas, Jan 26, 1839, 1 Paschal Dig 
L art 3798 The first constitutional 
guaranty of homestead exemption 
was that of the constitution of Texas 
In 1845, which was followed by Ver¬ 
mont in 1849 Since the latter date, 
noaily every state ind territory in 
the Union has adopted similar laws, 
which recognize the general light of 
homestead, but difter ladically in 
their details—Zuniga v Evans, 48 1’ 
2d 513, 522, 87 Utah 198, 101 ALR 
532, quoting Corpus Juris 

(2) For a discussion of the devel¬ 
opment of homestead law see 14arney 
V Leeds, 51 N H 253, 261 

18. Mich—Kleiner t v Lefkowitz, 
259 NW 871, 271 Mich 79 

Utah —Volker-Scowcroft Lumber Co 
V Vante, 88 P 896, 32 Utah 71, 
125 Am S R 828 

19. Colo—Duling V Salaz, 26 P 2d 
J0()9, 1070, 93 Colo 452, citing Cor¬ 
pus Juris. 

Pla—Jligelow V Dunphe, 19T So .328, 
143 Fla 603, reheai ing denied 198 
So IT. 144 Fla 330 
La—Hammond Stale Bank & Trust 
Co V Broderick, 154 So 739, 179 
La 693—Re\mond v Louisiana 
Trust <S: SriVings Bank, 148 So 663, 
177 La 409 

Mnh—Bartold v Lewandowska, 8 N 
W 2d 133 

Ohio—Ohio Savings & Trust Co v 
Schumacher, 172 N E 682, 36 Ohio 
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App. 65, affirmed Schumacher v 
Ohio Savings & Trust Co , 169 NE 
442, 121 Ohio St. 446 
Or—In re Banfleld’s Estate, 296 P 
1066, 1067, 137 Or 167. citing Cor¬ 
pus Juris, and modified on other 
grounds 298 P 906, 137 Or 167 
Tex—Andrews v Security Nat Bank 
of Wichita Falls, 50 S W 2d 253, 
256. 121 Tex 409. 8.3 A L R 44, cit¬ 
ing Corpus Juris, and reversing 
Security Nat Bank of Wichita 
Falls V Andrews, Civ App , 24 S 
W2d 609 

Utah —Panagopulos v Manning. 69 
I’ 2d 614, 93 Utah 198, rehearing 
denied 72 P 2d 466, 93 Utah 215 
29 CJ p 782 note 10 
29. US—In re Miller, D C Cal, 27 
F Supp 999—In re Sterling, DC 
Cal , 20 F Supp 924—111 re Wine- 
land, DC Okl, 3 PSupp 796—In 
re Buie, DC Tex. 2S7 F 896, af¬ 
firmed, CCA, Rockhold v Buie, 
293 F 1021, certiorari denied 44 S 
Ct 402, 264 U S 588. 68 L Ed 864 
Ark—City Nut Bank v John.«;ori, 96 
SW2d 482, 484. 192 Ark 945, quot¬ 
ing Corpus Juris —Bunting v Rol¬ 
lins, 70 S W 2d 40. 43, 189 Ark 12, 
quoting Corpus Juris. 

Cal —In re Kaehigian’s Estate, 128 P 
2d 865, 20 Cal 2d 787, piior opinion, 
App, 121 P 2d 869—Yager v Yager, 
60 P 2d 422, 7 Cal »d 213, 106 A 
H 664—Marelli v Keating, 282 
P 793, 208 Cal 528 
Fla—Bigelow v Dunphe, 197 So 328 
143 Fla 603, rehearing denh d 198 
So 13, 144 Fla 330—Ander-on Mill 
& Lumber Co v Clements, 134 So 
588, 101 Fla 523 

Ill—Lehman v Cottrell, 19 N E 2d 
111, 298 Ill App 434 
Iowa—Magel v Hunt. 265 NW 119, 
121, 221 Iowa 199, quoting Corpus 

Juris. 

Kan—Ander.son v Shannon 7T P 2d 
6, 146 Kan 704, 114 ALR 200 
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age and provide home ownership,21 to incul¬ 
cate m individuals those feelings of independence 
which arc essential to the maintenance of free in¬ 
stitutions,23 to protect society from the danger of 
citizens becoming paupers, 23 and, in general, to pro¬ 
mote the stability and welfare of the state 24 These 
laws arc based on the theory that the preservation 
of the homestead is of greater importance than the 
payment of debts,2^^ and their purpose is to protect 


the family as a whole,2® and not merely the indi¬ 
vidual who for the time being is the head of the 
family.27 It is not their purpose, however, to en¬ 
able one to escape just liabilities or to perpetrate 
a fraud or injustice 28 

‘ § 3. Nature of Interest Created 

The homestead Interest depends entirely on organic 
or statutory provisions. It Is a right and not a mere 


Ky—First Nat Bank of Jackson v 
Oliver, 150 S W 2d 894, 286 Ky 286 
—Brewer v Brewer, 105 S W 2d 
582, 268 Ky 625—Brannon v Bo¬ 
hannon. 96 SW2d 1086. 265 Ky 
394—Brandenburg v. Petroleum 
Exploration, 291 S W. 757, 218 Ky 
557 

Mich —^Kleinert v Lefkowltz, 259 N. 

W 871, 271 Mich 79 
Neb—Bliss V White, 272 NW 769, 
132 Neb 651. 

Okl —Hensley v. Fletcher, 44 P 2d 
63, 172 Okl. 19—Hensley v Max¬ 
well, 44 r2d 60, 172 Okl. 21— 
Thompson v. Marlin, 243 P. 950, 
116 Okl. 159 

Tex—Cocke v Conquest, 35 S W 2d 
673, 120 Tex 4 3, affirming, Com 
App , 13 S.W 2d 348, which affirmed, 
Civ App, 2 S W 2d 992 
Utah —Panagopulos v Manning, 69 
P2d 614, 93 Utah 198, rehearing 
denied 72 P 2d 466, 93 Utah 215— 
Utah Builders’ Supply Co v Gaid- 
ner, 42 P 2d 989, 86 Utah 257, 102 A 
LB 932, denying relieaiing 1* 2d 

327, 86 Utah 250, 103 ALH 932. 
Wis —Schwitzke v American Nat 

Bank, 8 N.W 2d 303. 

29 C J p 782 note 12 
"The puipose of the homestead Is 
to shelter the family and provide it a 
refuge from the stress ‘S and strains 
of misfortune *’—Collins v Collins, 7 
So 2d 443. 444, 160 Fla 374 
Other Bimilar etatexiieiLte of jmrpose 

(1) To protect the homestead inter¬ 
est—Brooks V Butler, 87 I’2d 10^2, 
184 Okl 414 

(2) "To provide a margin of safe¬ 
ty to the family "—Tn re McClain'.s 
Estate, 262 NW 666, 669, 220 Iowa 
638. 

(3) To protect property against 
existing debts—Parker v Riddell. 
108 P 2d 88, 41 Cal App 2d 908 

21. Fla—Bigelow v Dunphe, 197 So 

328, 143 FJa 603, reheailng denied 
198 So 13, 114 Fla 330 

Mich—Kkineit v Lofkowitz, 269 N 
W 871 271 Mich 79 
Okl—IlensUv v Fldcber, 44 P 2d 
63, 172 Okl 19—Hensley V Max¬ 
well, 44 P 2d f.O 172 Okl 21 
Tex—Standard Sa\inga .S. Loan Ass’n 
V Davis, Civ App, 85 S VV 2d 333, 
error refused 

22. Fla—Bigelow v Dunphe, 197 So 
328, 143 Fla 003, lehearing denied 
198 So. 13. 144 Fla 330. 


Tex—Franklin v Coffee, 18 Tex 413, 
70 AmD. 292. 

23. Kan.—Anderson v Shannon, 73 
P2d 6, 146 Kan 704, 114 ALR 
200 

Ohio.—Troutman v Eichar, 28 N E 2d 
953, 64 Ohio App 416. 

29 C J. p 783 note 16. 

24. Fla —Bigelow v. Dunphe, 197 
So 328, 143 Fla 603, rehearing de¬ 
nied 198 So. 13. 144 Fla 330 

Iowa—In re McClain’s Estate, 262 
NW 666, 220 Iowa 638. 

Okl —Hensley v. Fletcher, 44 P 2d 
63. 172 Okl 19—Hensley v Max¬ 
well, 44 P2d 60. 172 Okl 21 
Tex—^Andrews v. Security Nat Bank 
of Wichita Falls, 50 S W 2d 253, 
121 Tex 409, 83 A L R 44, revers¬ 
ing Security Nat Bank of Wichita 
Falls V Andrews, Civ App, 24 S 
W2d 609 

25. Colo—Dullng ▼ Salaz, 26 P 2d 

1069, 1070, 93 Colo 453, citing 

OorpUB JnrlB. 

Iowa,—Magel v Hunt, 265 NW 119, 
121, 221 Iowa 199, quoting OorpiiB 
JatlB. 

Ky—Covington Bros & Co v Bvrns, 
18 SW2d 870, 230 Ky 66 
La—Revmond v Louisiana Trust & 
Savings Bank, 148 So 663, 177 La 
409 

Mich—Klelnert v Lefkowitz, 269 N 
W 871, 271 Mich 79 
Utah.—Panagopulos v. Manning, 69 
P 2d 614, 93 Utah 198, rehearing 
denied 72 P 2d 456, 93 Utah 215 
29 CJ p 982 note 11. 

"The whole theory and policy of 
the homestead exemption it founded 
on the principle that there is a 
natural moral obligation on the head 
of the family to provide for the sup¬ 
port of his wife and children, which 
Is, if not jmiamount, equal to his 
obligation to pay his delits”—Ham¬ 
mond State Bank & Trust Co v 
Broderick, 154 So 739. 741, 179 La 
693 

20. ND—Conlon v City of Dickin¬ 
son. 5 NW2d 411, 142 ALH 625 
Okl —Glaze v Drawver, 117 P 2d 644, 
189 Okl 402—Williams v. Watkins, 
219 P. 643, 93 Okl 112 
29 CJ p 783 note 14 

"The spirit of the homestead is to 
protect th( wife and family against 
improvidence of the head of the fam¬ 
ily, and also to protect the head of 
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the family a gains the demands of 
urgent creditors ”—Japp v Sapulpa 
State Bank of Sapulpa, Okl., 215 P 
1059, 90 Okl. 56. 

Protection of eaoli member of fam- 
ily Intended 

The "homestead” right must he 
regarded not as mere privilege ac¬ 
corded head of family for benefit of 
family as a whole, but as an estate 
created for protection of each constit¬ 
uent member of family unit —^Woods 
V Alvarado State Bank, 19 S W 2d 
35, 118 Tex 686—Reconstruction Fi¬ 
nance Corpoialion v Burgess, Tex 
Civ App, 166 S W.2d 977, error re¬ 
fused—W T. Rawleigh Co v Black- 
well, Tex Civ App, 48 S W 2d 754, er¬ 
ror dismissed 

27. Cal.—Yager v. Yager, 60 P 2d 
422, 7 Cal 2d 213, 106 ALR 664 
Kan—Anderson v Shannon 73 P 2d 
6, 146 Kan 704, 114 ALR 200 
Minn—Tomlinson v Kandiyohi 
County Bank, 202 NW 494, 162 
Minn 230 

Ohio—Ohio Savings Trust Co v 
Schumacher, 172 N E 682, 36 Ohio 
App 65, affirmed Sdiumather v 
Ohio Savings & Trust Co, 169 NE 
442, 121 Ohio St 446 
29 CJ p 783 note 15 

"The homestead <x*‘mption is not 
a law for the husband and his pro¬ 
tection hut [is] for the benefit of 
the wife and (.hildrt'ii as well"— 
Hammond Stale Bank <SL Tiust Co v 
Broderick, 164 So. 739, 711, 179 La 
693 

"The controlling object of these 
laws is not alone to h(‘nefit the debt¬ 
or, hut also and mainly to protect 
the family in the possession of a 
homo as a fixed ahodf ’’—Swift v 
Reasonover, 77 S W 2d 809, 168 Term 
305 

Not perBonal privilege of debtor 

A homestead exemption is not a 
personal privilege of the debtor, hut 
IS for the benefit ot tin dehloi's 
family and the gen. lal public — 
Troutman v Eichar, 28 N E 2d 953, 
64 Ohio App 415 

26. Fla—Anderson Mill & Lumber 
Co V Clements, 131 So 588, 101 
Fla 523 

Okl—Glaze V Drawver, 117 P 2d 514, 
189 Okl 402 

29 C.J. p 782 note 11 [aj (2). 
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privilege. Generally It It not regarded at an eatate In 
land. 

The homestead interest depends entirely on or¬ 
ganic or statutory provisions,nothing like it be¬ 
ing known at common law, see supra § 2, and 
there can, of course, be no greater right in the 
homestead property than is created by these provi¬ 
sions Because of the difference in the wording 
of the homestead laws in the various jurisdictions, 
the interest created thereby differs widely 

A homestead is not a conveyance ,3- it is merely 
a right or privilege given by constitutional or stat¬ 
utory provisions It is a purely personal right^^ 
which can be exercised only for the benefit of the 
debtor and his family,and which does not pass 
by succession The homestead estate is depend¬ 
ent on some title or interest in real property, and 


It does not exist as a separate estate in property in¬ 
dependently of such title or interest.^*^ 

Effect on title to property. The homestead pro¬ 
visions do not create a new title,or disturb the 
fee simple title or equitable title in the land itself 
nor do they strengthen or enlarge the title already 
existing Only the use of the property is changed, 
and not the title itself They do not create any 
interest in the property where the parties claiming 
homestead have no title or interest therein nor 
do they constitute a defense to an action to quiet ti¬ 
tle,or to an action of ejectment 

Whether an r?/a/c or mere exemption. In some 
jurisdictions the view is taken that the homestead 
interest is not an estate at all, but merely an ex¬ 
emption,'^^ which operates to prevent the use of the 
process of the court to sell certain property for the 


29. US—Tn re Goetz, DCKy, 28 
F Supp 680 

Ill —Lehman v Cottrell, 19 N E 2d 
111, 208 Ill App 434 
Iowa—First Nat Hank v, Phillips, 
212 NW 678 203 Iowa 372 
Ky —First Nat Hank of Tackson v 
Oliver, 150 S W 2d 894 286 Ky 286 
—Hiannon v Bohannon, 96 S W 2d 
1036, 265 Kv 304—Brandenburg' v 
Petroleum Exploration, 291 SW 
757, 218 Kv 567 

Mich—Kleinerl v Ijefkowltz, 250 N 
W 871, 271 Mich 79 
Mo—Stanton v Leonard, 130 S W 2d 
487, 344 Mo 098 

Ohio —Ohio Savings Sc Trust Co v 
Schumacher 172 NE 682, 36 Ohio 
App 65, affirmed Schumacher v 
Ohio Saving*? S Trust Co, 169 NE 
442, 1 21 Ohio St 446 
SD—State ex rrl Hottum v Knudt- 
son, 276 NW 150, 65 SD 547 
Tenn—Slate v Clavton, 38 S W 2d 
551, 162 Tenn 368 
Tex—Whitt'man v Burkey, 282 S 
W 788 115 Tex 400 answer con¬ 

formed to, Civ App, 286 S W 350 
Utah — Zuniga v Evan,s, 48 P 2d 513, 
521, 87 Utah l^s, 101 ALR 632, 
quoting Corpus Juris. 

29 C J p 783 note 18 

30. Oi --Mansfield v Hill, 107 P 
471, 6(» Or 400, modified on other 
grounds 108 P 1007, 66 Or 400 

SC—Dorn v Stidham. 137 SE 331, 
334, 139 SC 66, quoting Corpus 
Juris. 

31. Neb—Meljain v Maricle, 83 N 
W 85 60 Neb 353 

Utah—Zuniga v Evans, 48 P 2d 613, 
621, 87 Utah 198, 101 ALR 632, 
quoting Corpus Juris. 

32. Idaho —Burbank v Kirby, 55 P 
295, 6 Idaho 210, 213, 96 Am S R 
260 

29 C 1 p 783 note 21 

33. Idaho —Bui bank v Kirbv, supra 
29 CJ p 7S3 note 22 
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34. Ark—Jones v Thompson, 166 S 
W2d 1036 

Ga—S J Winklfs & Co v Simpson 
Gioeory Co. 75 S E 640, 138 Ga 
482 

NWTerr—Purdy v (''olter, 6 Terr L 
294 

35 NWTerr—Purdy v Colter, su¬ 
pra 

Tex—Maxev v Patterson, Civ App , 
82 S W 2d 386, erroi dismissed 

36. SD—In re Clousf’s Estate, 257 
NW 106, 63 SD 147 

37. Tex—Rutledge v Mitchell, Civ 
App, 91 SW2d 1135 error dis¬ 
missed 

38. SC—Ex parte Cothran, 121 SE 
556, 128 SC 122 

29 C J p 784 note 24 

39. Tenn—Flatt v Stadler, 16 l^ea 
371—Gilbert v Cowan, 3 I^ea 203 

Bzlstlug estates not disturbed 
The homestead provisions do not 
Invest estates already existing with 
anv new qualities or subjec t them to 
any restiutions—Ex paite Cothran, 
121 SE 650, 128 SC 122—Davis v 
Miladv, 75 SE 363, 92 S C 135, Ann 
Cas 1914B 267—Stewart v Blalock, 22 
SE 774. 46 SC 61 

40. Cal —Snodgrass v Parks, 21 P 
4 29, 79 Cal 56 

N D —First Stale* Bank of Gae kle v 
Fischer, 272 NW 752, 67 N D 400, 
110 A L R 878 

Okl—Hi'inbree v Magnolia I’ttrole- 
um Co, 50 P2d 851, 170 Okl 524 
Tex—Sayers v Pyland, 161 S W 2d 
769, 139 Tex 57, 140 ALR 1164 
rt*\ ersing Pvland v Sayers, Civ 
App, 148 S W 2d 450—Federal 
Land Bank of Houston v King, 122 
SW2d 1061, 132 Tex 481, revers¬ 
ing King V Plainview Nat Farm 
I.oan Ass’n, Civ.App, 100 S W 2d 
434 

WiB —Papenthion v Coerper, 198 N 
W 391, 184 Wis 166 
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41 . Ga—Wardlaw v Woodruff, 166 
SE 657, 176 Ga 616—Yeates v 
Donalson, 94 S E 466, 147 Ga 336 

42. Cal —Snodgrass v Parks. 21 P 
429, 79 Cal 65 

43 . Cal —Snodgrass v Parks, supra 

44 . Cal —Snodgrass v Parks, supra 

45. U S —In re Gibson, D C Ky , S3 
F Supp 838 

Kv —Wilson's Adm’i v Wilson, 156 
SW2d 832, 288 Ky 622—First Nat 
Hank of Jackson v Oliver, 160 S W 
2d 894 286 Ky 286—Howard v 

Mitchell, 105 SW2d 128, 268 Ky 
429—Brannon v Bohannon, 96 S 
W 2d 1036, 265 Kv 394—Lear v 
Lear 28 S W 2d 32. 234 Kv 369— 
Brandenburg v Petroleum Explora¬ 
tion, 291 SW 767. 218 Ky 567 
Okl —Mercer v McKeel, 108 P 2d 138, 
188 Okl 280—Thompson v Marlin, 
243 P 960, 116 Okl 169 
Or—Marvin & Co v Piazza, 276 P 
680, 129 Oi 128 

Philippine—Young v Olivares, 41 
Philippine 391 

SD—In re Clouse's Estate, 257 NW 
106, 63 SD 147 

Utah—Utah l^ulldt-rs’ Supply Co v 
Gardner, 42 P 2d 989, 86 Utah 267, 
102 ALR 932, denying rehearing 
39 P2d 327, 86 Utah 250, 103 A L R 
932 

29 CJ p 784 note 31 

Xu Tennessee 

(1) It has been held that the right 
of homestead does not constitute an 
estate, but IS merely a right of occu¬ 
pancy and use—Carev v Carev, 43 S 
W2d 498. 163 Tenn 486—29 CJ p 
784 note 31 

(2) But It has also been held that 
the homestead right is a joint estate 
in the husband and wife for life, and 
on the death of either It vests in the 
survivor—Beard v Beard, 14 SW Cd 
745, 168 Tenn 437. 
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payment of debts.^® In other jurisdictions, the 
homestead right is considered an estate in land, 
vested in the person designated by law,^"^ and is 
variously characterized as a a “freehold es- 

tate,’'49 a “life estate,^’*^0 and a joint tenancy with 
the right of survivorship as between husband and 
wife.®^ 

Whether a right or mere privilege. The home¬ 
stead interest is something more than a mere priv¬ 
ilege and amounts to a right While perhaps not 
a new estate transferable by a conveyance, the 
homestead right is an interest or right in the home 
indeterminate in duration and so far vested in the 
owner as to be beyond the reach of the legislature 
to repeal the law creating it 

Nature of interest of surviving spouse, ehildren, 
or heirs The nature of the estate or interest trans¬ 
mitted to the surviving spouse, children, or heirs. 


on the death of the owner of the homestead is 
considered infra § 265 

§ 4. - Interest of Spouse or Children 

during Life of Person Acquiring 
Homestead 

As a general rule, during the lifetime of the owner 
of the homestead, the owner’s spouse and children have 
no estate or vested interest in the homestead With re¬ 
spect to the spouse, however, there is authority to the 
contrary. 

In most jurisdictions it is held that the spousc*>^ 
and children^^ of the owner of a homestead have 
no estate or vested interest in the property during 
the owner’s lifetime Their rights consist in the 
right of occupancy jointly with the owner of the 
homestead,^® and, on the part of the wife, the stat¬ 
utory right of veto against alienation and encum¬ 
brances 5^ The right of the wife has been likened 


46. Kv —For€‘nian v Cook, 127 S W 
2d 85(>. 277 Kv 812 

SC—Ex parte Cothran, 121 SE 55(), 
128 SC 122 
29 CJ p 784 note 32 

47 , Ill—Beaty v Calliss. 128 NE 

647, 294 111 124 

29 J P 784 note 33 

Xu Texas 

(1) The rule now prevatla that the 
homestead ri^ht is an estate in land 
and not a more privilege of exemp¬ 
tion or possession 

US—Evans v Mills, C C A Tox , 67 
F2d 840 

Tex—Andrews V Seoul ity Nat Bank 
of WUhIta Falls, 60 S W 2d 253. 
266, 121 Tex 409, 83 A L R 44, cit¬ 
ing Oorpns Juris, and reversing Se¬ 
curity Nat Bank of Wichita Falls 
V Andrews, Civ App , 24 S W 2d 

509—Cooke v Conuuost, 36 SW 
2d 673, 120 Tex 4 3 affirming. Com 
App, 13 S W 2d 348, which affirmed, 
Civ App , 2 S W 2d 992—Woods v 
Alvaiado State Bank, 19 S W 2d 36, 
118 Tex 586, leverslng. Civ App. 
275 SW 187—JTmgadine v Whit¬ 
field, 9 SW 475. 71 Tex 482— 

Mikulenka v Mikulenka, Civ App , 
IbX SW2d 517—Ret onstruotion 
Finance Corporation v ]3urgeas, 
Civ App, 155 S W 2d 977. eiror 
rifused- V Greene, Civ App , 

114 SAV 2d 592—W T Rawleigh 
Co V Blatkvvell, Civ App . 48 SW 
2d 754, ell or dismissed—Parker v 
Schiimsher, Civ App , 172 SW 166 

(2) Foimt'ilv the contrarv had ])een 
held—Sargtfint v Saigtant, Civ App, 
19 S W 2d 182. (ortilied cjuestions an¬ 
swered 15 S V\ 2d 589, 118 Tt‘\ 343— 
Jones v Dt'Wbrt Civ App , 13 S W 2d 
233—Middlelon v Jolinston, Civ App , 
110 SW 789 

(3) The home stead right partakes 
of the nature of an estate for life or 


a term of years in that the use, 
fruits, and occupancy of the prop¬ 
erty lnhc‘re in the holder of the home¬ 
stead right during the homestead pe¬ 
riod —Jones V Dewbre, supra 

48. U S —Hirsch v Prescott, C C Va , 
89 P 62 

29 C J p 784 note 34 

49. Ill —Ketcham v Ketcham, 109 
NE 1025. 269 Ill 584 

29 C J p 784 note 36 

BO. NH—Barney v Leeds, 61 N H 
253 

29 C J p 784 note 36 

51. Ark—.Tohnston v. Turner, 29 
Ark 280 

Xn California 

(1) The homestead estate is a sort 
of “Joint tenancy” with right of sur¬ 
vivorship as between husband and 
wife—Tooley v Commissioner of In¬ 
ternal Revenue, CCA, 121 P 2d 350— 
29 CJ p 784 note 37 fa] 

(2) The rule that the homestead 

interest is not an estate, hut merelv 
an exemption, however, has l>een rec¬ 
ognized —Aright V Rule & Sons, 107 
P 2d 970, 41 Cal App 2d 862 

52. Mich—Kleinert v Lefkowitz, 259 
N W 871, 271 Mich 79 

Minn—R>un v Colburn, 241 NW 
388, 185 Minn 34 7—Tomlinson \ 
Kandiyohi County Bank, 202 N W 
494, 162 Minn 230 

Utah—I’anagopulos v Manning, 69 
P2d 611, 93 Utah 198, reheating de¬ 
nied 72 P2d 456, 93 Utah 215— 
Utah Buildtrs' SuppU Co v Gard¬ 
ner, 42 P2d 989, 86 Utah 257, 102 
A L 11 932, denying reheuiiiig 39 P 
2d 327, 86 Utah 250. 103 ALR 
032 

29 C J p 784 note 38 

53. Neb—cialligher v Smilev, 44 N 
W 187, 28 Neb 189, 26 Am S R 319 
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54. Ala—Thomas v Blair, 93 So 
704, 208 Ala 48 

Ky—Ijear v Lear, 28 S W.2d 32, 234 
Ky 369 

La—Abshire v Comeaux, 106 So 
574. 169 La 1087 
29 C J p 785 note 42 
Nature of interest of surviving 
spouse see infra 4 265 
&ight of wife to rents and profits 

(1) The wife has l)een held not en¬ 
titled to recover the rents where the 
homestead property is rented by the 
husliand—AVhilford v Kinzel, 138 N 
W 597, 92 Neb 373—29 CJ p 785 
note 42 [cJ 

(2) But there is authoiltv to the 
contrary where the homestead is re¬ 
garded as for the use and benefit of 
Iht family—Wood v Wood, 155 SE 
078, 171 Ga 389 

55. Mo—Hall v Hall, 146 S W 2d 
752 34f) Mo 1217 

29 C J p 785 note 42 
Nature of iiiteu‘si ot surviving chil¬ 
dren sec infra t} 265 
Statutory limitation of rule 
Ala —Cofer v Scroggins, 13 So 116, 
98 Ala 343, 39 Am S II 54 
29 C J p 785 note 40 [a] 

Children have no rights to the 
homestead, during the lile of then 
parents, which can he asserted 
against the paienls' act*- l)tmai(*st 
V Alh*n. 224 SW 458, 189 Kv 32 
Declaration of homeetead neither 
crc'cited noT v<*sted anv^ present inter¬ 
est in minor son at time dec latalion 
was made—Gerhuh v Copeland, 300 
P 818. 212 Cal 758 
56 Ala—Winkles v I’owill, 55 So 
536, 173 Ala 46 
29 C J p 785 note 43 
57. Ala—Winkles v J'owell, supra 
29 CJ p 785 note 4 4 
Consent and joindei of hiish.md and 
wife generally see infra 1.^9-132 
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to the wife's right of dower at common law,®* The 
right of the homestead owner’s spouse and children 
IS inchoate during the life of the owner and be¬ 
comes consummate on his or her death.®* The 
homestead exemption runs to the owner of the 
homestead,®* and the right of the owner’s spouse 
and children is a derivative and not a direct one ®^ 
So long as both parents are living, the rights of the 
children are necessarily under the control of the 
parents and may be lost by abandonment or con¬ 
veyance ®2 

Minority rule In some jurisdictions the view 
IS taken that the husband’s or wife’s right in a 
homestead owned by the other is not merely a pos¬ 
sessive right or a right to occupy the premises but 
is a vested right in the land itself,®^ and is an es¬ 
tate,®^ although It may be difficult to define the ex¬ 
act character of the estate which he or she pos¬ 
sesses ®® 

§ 5. What Law Governs Right 

The value and extent of the homestead exemption 
as agalnet creditors is determined by the law in force 
when the debt was created. As exemption laws affect 


only the remedy, those of the place of enforcement con¬ 
trol. 

The value and extent of the homestead exemption 
as against creditors is determined by the law in 
force when the debt was created or contract en¬ 
tered into ®® As exemption laws affect only the 
remcd>, those of the place of enforcement control ®7 

§ 6. Constitutional and Statutory Provisions 
in General 

state constitutional provisions creating homestead 
exemptions, to be valid, must not violate any of the 
provisions of the federal constitution. Homestead laws 
are remedial m character 

State constitutional provisions creating home¬ 
stead exemptions, to be valid, must not violate any 
of the provisions of the federal constitution ®* 
Where such provisions of the state constitution are 
valid, there is no power in cither the state legisla¬ 
ture, see infra § 7, or in the courts,®* to restrict, 
defeat, or in any way impair the homestead rights 
granted by the organic provisions The question 
whether constitutional provisions as to homestead 
exeini)tions are self-executing is considered in Con¬ 
stitutional Law § 51 


58. Vt—Davis v Andrews 30 Vt j 
678 

59. Mo—T^ushnell v Loomis, 137 
S W 2.S7, 2 54 Mo 371, 36 L R A , 
N S . 1020 

20 (" J p 78.') note 46 
Contlnerent interevt 

(1) Child’s homestead rifthts do not 
allaih prior to the death of the par¬ 
ents, bemuse until then the cliild has 
no posssessorv intiutst, but only an 
expectancy or contin^cent interest 
which m.av be lost through the acts 
of his parents—Shambaufth v Sco¬ 
field, (" C A Tex , 132 F 2d 345—29 C 
T p 78.5 note 46 [al 

(2) The spouse of the* owner of 
the homfstead has a contingent in¬ 
terest during covciturc in the home- 
st(‘ad which vests in him or h<*i on 
t]i<> owner’s death - Snortuin v Snor- 
tum, 103 NW 304, 15.5 Minn 230 
60 Ala—Sims v (lunter. 78 So 62, 

201 Ala 2SG 

Kv—Le.ir v T^ear 2S S W 2d 32, 234 
Kv 369 

61. K\ —la^ar v Lear, supra 
29 CJ p 785 note 48 

62. US—Shnml>auj?h v Scofield, C 
r A Tex 1 12 F 2d 345 

20 C J p 785 note 4 9 

63 Tex—llibbs V Cltv Nat Bank 
of Wichita Civ App, 293 S 

W .350 

20 C T p 785 note 50 

Wife’s right as real estate 

The homestead of a wife In 

lands owned by the husband and oc- 


(upied bv the family as a home Is 
“re«il estate”—Mead v Polly, 228 
N \y ^60, no Neb 206 

64 . Tex—Mikulenka v Mikulenka, 
Civ App , 168 S W 2d 517—tJUusKOw 
V John Hancock Mut Life Ins 
Co, (hv App, 117 S W 2d 888, af¬ 
firmed John Hancock Mut Lite Ins 
Co V (llasgow, 141 S W 2d 912, 135 
Te\ 170 

29 CJ p 785 note 51 

65 Kan—Coughlin v Coughlin, 26 
Kan 116 

Nature of husband’s estate 

“The Intercast that the husband has 
in the home stc*ad of the wife is a 
different estate from that hv the* e ur¬ 
ic sv-initiate, hut in some leapeets at 
least, It IS analogous It is prohabh 
a cater and moie cbfinite estate un- 
dei our hoiiie.slead law than sivtn l>v 
the* common law ol Kni,land undeu 
the naitu of the ‘estate b\ < urtesy ’ 
It IS at lea.sl a life esfite*, conditioned 
upon his occur»vinj; the pie mise*s dui- 
iiij, his lift time anel not executing 
a conve*>anfe the'rec^f The 

mte^icst of the* husb.inel fn the* home¬ 
stead owned i)V his wife, wink th(*v 
jointlv oce upv It, mikes the* husband 
durIn^^ their m<iinafie' and occui)Rnc*v 
a lret*hoIder ”—niinhe*s v Millii;an, 
22 P 313, 311, 42 Kan 396 

66. Neh- Jackson v Creit^hlon, 45 
NW 638. 29 Neh 310 
29 C J P 789 notes 9, 10 
What law governs 

EsLal)lishment of homestead rights 
i see infra § 207. 
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Rights of surviving wife, husband, 
children, or heirs see infra 8 240 
Transfer or encumbrance of home- 
ste*ad see infra 8 128 

67 . U —Sanders v Armour Fer¬ 
tilizer Woiks. Tex 54 S Ct 677, 
292 US 190, 78 L Ed 1206. 91 AL 
U 950, affirming, CCA, Aimour 
bVrtili/er Works \ Sanders, 63 F 
2d 902, (c*rtior<iri grantc'd Sanders 
V Armour Fertilize'r Works 51 S 
Ct 315. 290 ITS 02 1, 78 L Kd 543, 
and rehearing de*nie*d 54 S Ct 855 
292 U S 612, 78 L Ed 1172—Nation¬ 
al File Ins (■’() \ Sandeis, DC 
Tex, 33 F 2d 157 reversed on oth¬ 
er grounds, (^CA -18 F 2d 212 

Kv—Pinson v AfuTphv. 295 S\V 4 12, 

4 14, 220 Kv 461. citing Corpus Ju- 
ris. 

29 J p 789 note 12 

68. Cl 1 —Ue'riington v Clodbee, 121 

5 F. 312. 157 (ki 3H 

Lci Daniel v Thigpen, 191 So 6, 
191 La 522 

Constitutional piovisions relating to 
home‘-lead e*xemi)tions as viola¬ 
tive* ol federal prohibition of laws 
impairing ohhg.ition ol contracts 
see Constitutional l^aw 8 390 h 

69 . Utah—Panagopulos v Manning, 
69 P 2d 611, 91 lUali 198 reht*ai ing 
denied 72 P 2d 45(». 93 Utah 215— 
Utah Buildeis’ Supplv Co v (Icrd- 
iier, 42 P 2d 989, 86 Utah 257, j()2 
ALH 932, depriving re*he*arlng 39 
P2d 327, 86 Utah 250, 103 A J. R 
932—Volker-Scow'cioft Lumber Co 
v Vance, 88 P 896, 32 Utah 74, 125 

[ Am S R 828 
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Nature of homestead laws Homestead laws are 
remedial in character 70 They are not in deroga¬ 
tion of the common law 71 

§ 7, - — Character of Legislation Permissi¬ 
ble under Organic Law in General 

Subject to constitutional limitations, the legislature 
may exempt a debtor’s homestead from liability for seiz¬ 
ure and sale for the satisfaction of his debts subject to 
such restrictions as it may see fit to impose. 

Subject to the inhibitions or limitations of tho 
state or federal constitution, a state legislature may 
exempt the homestead of a debtor from liability for 
seizure and sale for the satisfaction of bis debts, 
subject to such restrictions as it may see fit to im¬ 
pose ,72 and, where congrtss has enacted no leg¬ 
islation declaring whether exemptions shall exist 
or not, in respect of executions issuing out of the 
courts of the United States, these laws will operate 
with full force and effect to prevent the levying 
of an execution of a judgment in favor of the 
United Stales against a citizen of a state on prop¬ 
erty which the state laws have declared exempt as 
a homestead 73 State constitutions relating to 
homestead exemptions arc ordinarily a limitation 
and not a grant of power ,74 and legislatures have 


no power to restrict, defeat, or in any way impair 
the homestead right granted by the organic pro¬ 
visions 75 Nevertheless, they may regulate the 
claim of the right so that its exact limits may be 
known,76 and enact supplementary legislation in 
particulars wherein they are not a^s complete as 
may be desirable ,77 and where the constitution so 
provides, the legislature may alter the homestead 
provisions of the constitution itself 7^ 

Persons entitled to exemption Tf the constitu¬ 
tion requires that at least heads of families shall 
be protected, the legislature may extend the home¬ 
stead privileges to other persons ,73 and according 
to some decisions the legislature may even confer 
homestead rights on classes of persons not spe¬ 
cifically mentioned in the constitution,^^ but ac¬ 
cording to others, if the beneficiaries are specially 
designated by the constitution, the legislature has 
no power to extend the homestead rights to classes 
of persons not so designated 

Amount of exemption. Where the constitution 
authorizes the legislature to enact reasonable ex¬ 
emption laws or to exempt a reasonable amount of 
property, it is for the legislature to say what amount 
of property may reasonably be exempted Also 


7a us —In re Miller, D C Cal , 27 
P Supp S99—In re SterlinK, Ti C 
Cal, 20 FSupp 924 

Ark—Yadon v Yadon, 151 S \V 2d 
969, 202 Ark 6*14—Franklin Fire 
InH Co V Butts, 42 S W 2d 659, 
184 Ark 263 

Cal—Parker v Riddell, 108 P 2d 88, 
41 Cal App 2d 908—Favello v 

Bank of America Nat Trust & 
Savings Ass’n, 74 P 2d 1057, 24 Cal 
App 2d 342 

Or—In re Banfleld’s Estate, 298 P 
905, 137 Or 167, modifying 296 P 
1066, 137 Or 167 

Wash—Kellev v Butler, 47 P 2d 664, 
182 Wash 310—State ex rel Van 
Boren v Superior Court for King 
County, 37 P 2d 215, 179 Wash 241 

71. Ky—Covington Bros & Co v 
Byrns, 18 S W 2d 870, 230 Kv 66 
But It has been said that such laws 

are In derogation of common rights 

—Kinder v I^vons 38 I-<a Ann 713— 

29 C J p 788 note 91 

JFTomestead right as unknown to com¬ 
mon law see supra ^ 2 

72 . US—In re Uoetz, D C Ky, 28 
F Supp 689 

Ga.—Herrington v Oodbee, 121 SE 
312, 167 Ga 343 

La—Daniel v Thigpen, 194 So 6, 
194 l^a 522 

Minn—Dimke v Finke, 296 NW 
75, 209 Minn 29 

Miss—McCreigbt v W W Scales & 
Co, 99 So 257. 134 Miss. 3U3. 


Wash —Magnolia Milling Co v Rom¬ 
mel, 297 P 191, 161 Wash 398 
29 C J p 786 note 65 
Statutory exclusion of negroes from 
benefit of homestead act as denial 
of equal protoc tion of the laws see 
Constitutional Law § 538 
Validity of homestead statutes un¬ 
der 

Due process clause see Constitu¬ 
tional Law ? 614 

Obligation of contracts clause see 
Constitutional Law i5 390 b 
Vested right see Constitutional 
Law 5^ 236, 260 

73 . US —Salentine v Fmk, C C Wis , 
21 FCas No 12,250, 8 Biss 503, af¬ 
firmed 1 set 325, 106 US ‘272, 27 
L Ed 196 

29 C J p 786 note 56 

74 . Kan—Sawln v Osborn, 126 P 
1074, 87 Kan 828, AnnCas]914A, 
647—Towle v Towle, 107 P 228, 
81 Kan 675, 27 L R A ,N S , 550 

Extant of limitation 

Constitutional provision for pro¬ 
tection of homestead did not limit 
power of legislature to laws in force 
at time constitution was adopted — 
Magnolia Milling Co v Rommel, 297 
P 191, 161 Wash 398 

75 . Utah —Panagopulos v Manning, 
69 P2d 614, 93 Utah 198, rehear¬ 
ing denied 72 P 2d 466, 93 Utah 216 
—Utah Builders’ Supply Co v 
Gardner, 42 P 2d 989, 86 Utah 267, 
103 ALR 928. denying rehearing 
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39 P 2d 327, 86 Utah 250, 103 A L K 
928 

Wash—Spencer v Pac ifl(* Mercan¬ 
tile Agency Collectors, 281 P 482, 
154 Wash 191 
29 C J p 786 note 58 

76. Utah—Volker-Scowcroft Lum- 
hei Co V Vance, 88 P 896, 32 Utah 
74, 126 Am S H 828 

77. Utah —Vo’ker-S< nw( roft Lum¬ 
ber Co v Vane e, supra 

29 CJ p 786 note 60 

Statute regnlring eelection of 
homestead before judgment is not 
urn (institutional as lo one who occu¬ 
pied premises and had opportunity 
to file declaration of homestead be¬ 
fore Judgment was entered—Mag¬ 
nolia Milling Co V Rommel. 297 P 
191, 161 Wash 398--Spencer v Pa¬ 
cific Mercantile Agency Collectors, 
281 P 482, 154 Wash 191 

78. Okl —Kerr v Garrison, 223 P 

609, 101 Okl 101—Armstrong v 

Independent Oil & Gas Co, 219 P 
35 3, 95 Okl 231 

79. Cal —Hohn v Pauly, 106 P 266. 
11 Cal App 724 

80. Va—Helm v Helm, 30 Gratt 
404, 71 Va 404 

29 C J p 786 note 62 

81. Ga—Calhoun v. McLendon, 42 
Ga, 405 

29 C J p 786 note 63 

82. Cal—Pfeiffer v Riehn, 13 Cal 
643 

Va.—Wray v. Davenpoit. 79 Va. 19. 
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if the constitution does not fix the amount of the 
•exemption, the legislature may determine the 
amount of property which shall be exempt®^ and 
may increase or diminish such amount from time 
to timc,**"^ and if the constitution merely limits the 
minimum of exemption the legislature may in¬ 
crease it.®® On the other hand, if the amount of 
the exemption is fixed by the constitution any leg¬ 
islation which attempts to enlarge or diminish it is 
unconstitutional.®® 

Debts as to which exemption operates Where 
the constitution provides for, or directs an exemp¬ 
tion against, all debts, or against particular 
specified debts, the legislature has no power 
to except any debt, or a debt specified in the con¬ 
stitution, as the case may be, from the operation of 
the homestead exemption law ®'^ On the other 
hand, if the constitution excepts a particular debt, 
the legislature cannot exempt as against that debt ®® 
The legislatuie, however, may except from the op¬ 
eration of the homestead exemption laws such debts 
as arc authorized by the constitution ®9 

Ahenatvon of homestead Where the constitution 
declares that the legislature shall protect from 
forced sale a certain portion of the homestead of 
all heads of families, the legislature need not, in 
addition to giving a right of homestead exemption, 
restrain the voluntary alienation thereof How¬ 
ever, in the absence of constitutional provisions to 
the contrary, the legislature may recpiire the wife’s 
toinder in a conveyance or encunibrante of the 
homestead If the constitution cX])ressly prohib- 

83. Minn —Dimke v Finke, 295 N 

W 75 209 Minn 29—Coleman v 

Ballandi, 22 Minn 144 

Wis—Tn re WickcMberg’s Estate, 241 
N W 561, 209 Wis 92 

84. Minn—Dimke v Finke, 295 N 
W 75, 209 Minn 29~Colcman v 
Ballandi, 22 Minn 144 

Wis—In re WKkesberp’s Estate, 244 
NW 561, 209 Wis 92 

85. Ala—Miller v Marx, 55 Ala 
322 

86. SC—Appeal of Lucas Bank, 119 
S K 18, 125 S C 446 

29 C J p 786 note 68 

87 Utah —Volker-Scowcroft Lumber 
Co V Vance. 88 P 896, 32 Utah 74. 

125 Am S R 828 
29 C J p 786 note 71 

88. Nov —Dunker v Chedlc, 4 Nev 
378 

29 C J p 787 note 72 

89. Utah—McMurdle v ChupK, 197 
P2d 163, 99 Utah 403, 132 ALR 
435 

Statutes held not Invalid 

(1) Statute imposing: a lien In fa- 
ver of state or county on homestead 


Its alienation of the homestead, or if such an in¬ 
tention on the part of the people clearly appears 
from the scheme of the homestead exemption as 
established by the constitution, the legislature has 
no power to allow alienation,^-' unless the constitu¬ 
tion expressly authorizes the legislature to alter the 
homestead provisions in the constitution itself.®® 

Allowing ivatvcr of exemption A statute au¬ 
thorizing a waiver of the homestead exemption is 
not in conflict with a constitutional provision giving 
to debtors the right to a homestead exemption, with¬ 
out expressly prohibiting a waiver thereof.®^ 

§ 8. - Construction of Homestead Laws 

a In general 

b Liberal or strict constiuction 

a. In General 

Homestedd laws are subject to the established rules 
of construction applicable to laws in general. 

Homestead statutes are subject to the established 
rules of construction applicable to statutes in gen¬ 
eral Thus in the construction of a homestead 
statute, as in the construction of statutes in gen¬ 
eral, the court must, if possible, ascertain and give 
effect to the intention of the legislature ®® The 
statute must be fairly and reasonably construed ®'^ 
Elfcct must be given, if possible, to the whole stat¬ 
ute and every part thereof,®® and the court should 
not read into the statute conditions or provisions 
omitted therefrom by the legislature®® If possible, 
the statute must be construed so as to give effect 


of recipient of old «ge pen.slon ben¬ 
efits 

Kan —Hawkin'^ v State of Kansas 
Social Welfare Board, 84 1* 2d 930, 
148 Kan 760 

Minn —Dimke v Finke, 295 N W 75, 
209 Minn 29 

AVis—In re Wickesber^’a Estate, 244 
NAV 561. 209 Wis 92 
(2) Statute authorizing: judicial 
sale of homestead prop<*ity to en¬ 
force payment of rates and t harges 
for sewer connections—Jernigan v 
Harris, 62 S W 2d 5, 187 Ark 70.") 

90. Cal —Gee v Moore, 14 Cal 472 

91. Miss.—Massey v Womble, 11 So 
188, 69 Miss 347 

29 C J p 787 note 74 
Consent and joinder of husband and 
wife generally see infra 129-132 
98. Ga—Roberts v Trammell, 55 
Ga. 383 

93. Xn Oklahoma, const art 12 § 2, 
prohibiting the .sale of the homestead 
by the owner, if married, without the 
consent of the spouse, may be altered 
by the legislature togethei with the 
method of (onveyance under the ex¬ 
press provision therefor contained in 
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^ 3 —Kerr v Garrison, 223 P 609, 101 


Okl 

101- 

—Armstrong v Independent 

Oil 

& Gas Co 

, 219 P 353, 96 

Okl 

231 





94. 

Va- 

—Reed 

v Union Dank, 

29 

Gratt 

719, 

70 Va 719 


95. 

Or- 

-In re 

Banfiedd’s Estate, 

296 


P 1066, 137 Or 167, modified on 
other grounds 298 P 905, 137 Or 
167 

96. U S —In re Goetz. D C Ky , 28 F 
Supp 689—In re Wlneland, DC 
Okl . 3 P Supp 796 

Oi —In re Banfield’s Estate, 298 P 
90", 137 Oi 167, modifying 296 I* 
1066, 137 Or 167—Allison v Bren- 
eman. 254 P 201, J21 Or 102 

Ulnh—Panagopulos v Manning, 69 P 
2d 614, 93 Utah 198, rehearing de¬ 
nied 72 P2d 456, 93 Utah 215 

97. Cal—Favello v Bank of Ameri¬ 
ca Nat Trust & Savings Ass’n, 74 
P 2d 1057, 24 Cal App 2d 342 

98. Or—In re Banfield’s Estate, 298 
P 905, 137 Or 167, modifying 296 
P 1066, 137 Or 167 

27 CJ p 787 note 79 

99. U S —In re Wlneland. D C Okl , 
3 F Supp 796 
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to mandatory provisions of the constitution requir¬ 
ing the legislature to protect the homestead ^ When 
there are several statutes in the same state, enacted 
at different times, they are all to be construed to¬ 
gether as if they were one act, in accordance with 
the rule that all acts of the legislature in pan mate¬ 
ria are to be taken together as if they were one 
act 2 

Construction of constitutional proznswns Gener¬ 
al rules apply in the construction of homestead pro¬ 
visions contained in state constitutions ^ Where 
such provisions do not define terms used therein, it 
is the right and duty of the legislative or judicial 


department to provide or apply a reasonable defini¬ 
tion or construction of such terms ^ A constitution¬ 
al provision that the legislature shall provide by 
law for homestead exemptions is mandatory ^ 

b. Liberal or Strict Construction 

As a general rule, homestead laws must be liberally 
construed In favor of the debtor and his family 

Since, as has been seen supra § 6, homestead laws 
arc remedial in character and are not in derogation 
of the common law, the rule, supported by the great 
weight of authority, is that such laws must be lib¬ 
erally construed in favor of the debtor and his fam¬ 
ily,® especially where the homestead exemption is 


1. Wash — Spencer v Pacific Mer¬ 
cantile Agency Collectora, 281 P 
482, 154 Wash 191 

2. Cal—Quade v Whaley, 31 Cal 
526 

29 C J p 788 note 96 

3. Frovtsion road with ■npplemen- 

tary statute 

Constitutional provision for waiv¬ 
er of homestead must be read with 
supplementary statute — Ueymond v 
Liouisiana Trust Ac Savim^:^ Hank, 153 
So 529, 179 La 104—Reyrnond v 

Louisiana Trust & Savings Bank, 148 
So 663. 177 La 409 

4. “PaotnUy” 

There being no provision in the 
constitution defining the term “fam¬ 
ily” as used in provision respe(ting 
homcbtead, it was intention of fram 
ers of constitution to leave to legis¬ 
lative 01 Judi< lal department the duty 
of providing r(*asonable definition oi 
constTU(tion at such teim—Re( (in¬ 
struction Pinanre Corpointion v Bur¬ 
gess, Tex Civ App , 155 S W 2d 977, 
^rror refused 

5. Utah—M( Murdu v Chugg, 107 
1’2d 163, 99 Utah 403, 132 ALR 
435 

Wash — Spencer v Pa< liu Mercantile 
Agentv Colleetors, 281 P 482, 154 
Wash 191 

6k US- In Te David, D C Fla 54 
F 2d 140- Tn le lam'll, DC Cal, 
34 F 2d 970—In re Vine* nt, D C La.. 
28 F 2d 3‘Hj—In re Shepardson. 1^ 
CCrI, 28 F2d 353—Jn re Haw¬ 
thorne, IX^Tc'X, 15 Supp 374— 
In re Goetz. D (’■ K\ . 28 P'’Supp 689 
—In rt Sterling, D C Cal , 20 K 

Supp 924- In re Booth, D C'* Okl , 
18 P’Suijp 79—In re Winelarid, D 
C Okl 3 J*'Supp 796—In re Stump, 
CCAldaho, 284 F 199, cirtioiaii 
granted AV'hitt v Stump 4 5 S Ct 
261 260 US 720, 67 L Pld 480, and 
rev( rst d on other mounds 4 5 SCI 
103, 26t) U S 310, 09 L Ed 301 
Ala—W T Rawh'igh Co v F'atter- 
son 195 So 729, 239 Ala 309—Roy 
v Kov, 172 So 253 2:3 Ala 410-- 
Hoyte \ Perkins, 99 So 652, 211 
Ala 130 


Arlz—First Nat Bank v Reeves, 234 
P 666, 27 Arlz 508 

Ark—Yadon v Yadon, 161 S W 2d 
969, 202 Ark 634—Bank of Hoxle 
v Graham, 44 S W 2d 1099, 184 

Ark 1066—Franklin Fire Ins Co v 
Butts. 42 SW2d 559, 184 Ark 263 

Cal—In re Kachigian’s Estate, 128 P. 
2d 866, 20 Cal 2d 787, prior opinion, 
App, 121 1* 2d 869—Greenlee v 

Greenlee, 61 P 2d 1157, 7 Cal 2d 579 
—Yager v Yager, 60 I* 2d 422, 7 
Cal 2d 213, 106 ALR 064—Marelli 
v Keating, 282 P 793. 208 Cal 528 
—Felntech V Weaver 122 P 2d 606, 
60 Cal App 2d 181—T’arker v Rid¬ 
dell. 108 P2d 88, 41 Cal App 2d 908 
— Vlncenzlni v Florentinl, 38 P 2d 
876, 2 Cal App 2d 739—MtNahh v 
Byrnes, 268 P 428, 92 Cal App 3.37 

P^la—Hillsborough Inv t''o v Wil¬ 
cox. 13 So 2d 148—Bishop v P'lrst 
Old State Bank 194 So 488 142 

P''la 190—Kohn v Coals, 138 So 
760, KM Fla 264—Jones v Carjien- 
ler, 106 So 127, 90 ^^la 407, 43 A 
l.R 1409 

Ill--Scogin v S( ogin 169 NE 201, 
337 III 427 

Iowa -Magtl v Hunt, 266 NW 119, 
121, 221 lowci 199, (luoting Ck>rpuB 
Juris —In re Mr Clam’s Estate 26J 
NW 660, 2 JO Iowa 638—Elliott 

v Till, 259 N \\ 160 219 Iowa 

649—Hunt, Ilill A Betts v Moore, 
258 NW 111 219 Towa 151 — 

Ameiuan Sav Bank of lVlcir»‘n^,o v 
Willenbrock 228 N \V 295 209 

Iowa 250—Smith v Andrew, 227 
NW 587 209 Iowa 99—I'ofhnbarger 

V \drninKt rator of I’offlnbaT kh' s 
Estate, 221 NW 550, 206 Jowa 901 
— Solnar v Solnar, 210 N W 288, 
205 low'a 701—p'ardal v Satie, 206 
NW 22, 200 low^a 1109 

Kan—In re Dilteiriote’s Estate, 106 
P 2d 1050, 152 Kan 571—Hawkins 

V Slat< ot Kansas Social Welfare 

Board 84 P 2d 930. 1 18 Kan 760— 
Anderson v Shannon, 73 P 2d 5, 
116 Kan 704 31 1 \LR 200 

Kv—Brtwer v Brewo 105 S W 2d 
582, 268 Kv 02.5—Rnbardson v 

Riebardson 07 S W 2d 7, 252 Kv 
23 5—V\ itliams v Evan.s’ Adm’r, 56 
SW2d 710, 247 Kv 105—Covington 
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Bros & Co v Byins, 18 S W 2d 870. 
2.30 Ky 66. citing Corpus Juris. 

Mifh—Bartold v Ijewandow.ska, 8 
N W 2d 133—Miller v Detroit Sav 
Bank. 286 NW 803, 289 Mich 494 

Minn—Ryan v Colburn 241 N W. 
388, 186 Minn 347—Mulroy v 

Sioux Falls Trust & Savings Rank 
of Sioux Falls. 206 NW 461, 165 
Minn 295—Tomlinson v Kandiyohi 
County Bank. 202 NW 494, 162 
Minn 230 

Miss—Gardner v Cook. 158 So 150, 
17.3 Miss 244 

Mo—liiennecke v Riemr.nn, 102 S 
W2d 874, 109 A T. R 1214—Tn re 
Clute's Estate. App , 161 S W 2d 705 
—Proutv V Hall, App, 31 S W 2d 
3 03 

Mont--De Fontenay v Childs, 19 
P 2d 650. 93 Mont 180—Oregon 
Mortg Co V Dunbar. 289 P 559, 
87 Mont 603. 73 ALR 111-Ester- 
ly V Broadway fTarage Co , 286 P. 
172, 87 Mont 64 

Neb—Bliss V White, 272 NW 769. 
132 Neb 651 

N( V —McGill V Lewis 136 P 2d 581, 
r«'heaiing denied 118 i’2d 702 

NC—Miller \ Littlf, 194 SE 92, 
212 N r 612 

ND—Corilon \ (’'ity of Dukinson, 5 
N W 2d 411, 112 ALR 525—Fust 
State Bank of Gai kR v Fisclur, 
272 NW 75 >. 67 ND 400. 110 A 
Ik R 878 

Ohio New Martinsville Grocery Co 
V Tlannihal Store Co , 29 N 10 2d 
226, 65 Ohio App 50—Troutman v 
Euhar, 28 N E 2d 953, 64 Ohio App 
415 — Ohio Sav iiiKs A Ti list (\) v 
Siliumacher 172 NE 682, 36 Ohio 
App 65, aftlimcd S< humac iu r v 
Oiiio Savings A' Tru.tl Co , 169 N E 
1 12 121 Ohio St 44G 

Okl -Enosbiirg Falls Sav Bank Sr 
Trust Co V McKlrinev, 41 P 2d 
987 172 Okl 29S-H(nsbv v Max¬ 
well, 14 P2d 60, 172 Okl 21—First 
Nat Bank v Burma 2.54 P 96, 122 
Okl 255—Farmers’ Kxch Bank of 
Lindsav v Cutler, 229 i‘ 186, 100 
Okl 193 

()i-Tn re Ijaughlln’s Estate, 134 P 

2d 961—In re Baker’s Estate', 20 
P 2d 1069, 142 Or 569—In re Ban- 
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restricted within moderate limits 7 However, this 
rule docs not require a strained construction to 
favor the debtor, but a natural construction of the 
act, effecting the purposes of its enactment without 
departing from the obvious meaning of its terms 
nor can the court, in the application of this rule of 
construction, go beyond the intent of the legisla¬ 
ture^ or Ignore other statutory provisions The 
homestead provisions are not to be so construed as 
to protect those not meant to be protected,or to 
dispense with the necessity of parties bringing 


themselves within the purpose of the laws unaided 

by judicial construction,^2 or to make them an in¬ 
strument of fraud and imposition on creditors^^ 
and a cloak for wrongdoing.^^ It is only where 
there is a substantial compliance with the home¬ 
stead provisions that the rule of libcrdl construc¬ 
tion can be applied 

The rule of liberal construction has been held to 
apply to the statutes only in so far as they allow 
the exemption It does not apply to exceptions 


field’s Estate, 298 P 905. 137 Or 
167. modifying decree 296 P 1066, 
137 Or 1G7 —Dp Haven & Son Hard¬ 
ware Co V Schultz, 259 P 778, 122 
Dr 493 

SC-—Baker v De Witt, 138 SE 626. 
140 SC 114 

Tenn—Hinds v Buck, 160 S W 2d 
1071, 177 Tenn 444 

Tex—Woods V Alvarado State Bank, 
19 SAV2d 35, 118 Tex 586, citing 
Corptui Juris, and reverpiing. Civ 
App, 276 SW 187—Andrews v 

Sc<-urltv Nat Bank of Wichita 
Falls, .60 SW2d 253, 256, 121 Tex 
409. 83 A Ij R 44. citing Corpus 
Juris, cind reversing Sccuritv Nat 
I^ank of Wichita Falls v Andiews, 
CivApp, 24 SW2d 509-—Wallate 
v First Nat Bank, 36 S W 2d 1036, 
120 Tex 92 reversing First Nat 
Bank V Wallace, Civ App, 13 SW 
2d 170—Cocke v Conqufst. 35 S W 
2d 673, 678, 120 Tex 43, citing 
Corpus Juris— Whit Oman v Bur¬ 
akov 282 SW 788, 1 15 Tex 400 
answer to certified queslmn con- 
foimed to, Civ App , 286 S W 350 -j- 
Beconstruc tion Finance Corpora¬ 
tion V Burpt s.s, CivApp, 165 SW 
2d 977, cTTor refused—Ha>eM v 
First Trust Joint Stock T^and B.ink 
of CliK igo, Civ^ App , 111 S VV’^ 2d 

1172, error dismiss«'d- Standard 
Savings A Doan \ss’n v iMvis Civ 
Apj) , 86 S W L’d 333, (rroi reiused 
—First Nat Bank v Jcltrtss, Ci\ 
App 71 S W 2d 298 crroi rtfussed 
—Farm «Sr Home’ Savings A Tjoan 
Ass’n of Missouri v Mulil Ci\ 
Apri S 2cl !1(», error refused 
- (''(mndlv \ John-^on, CivApp, 
269 SW 634 

Utah—In If sen's Estate, 93 P 

2cl 116 97 Utah 521—Tn r« Mouer’b 
Estate. 7 5 P 2d 967 9 5 lilah 390 
Panagopiilos \ Mmmng (i9 1* 2d 
614, 93 Utah 198, rcdif.ning dmud 
72 r 2d 4 66. 9 5 lU.jh 216 

Wash -State ex rel AX'hiio v Doug¬ 
las 107 P 2d 693, 6 Widi2d 366— 
KeJhv V Butler 47 P 2d 664. 182 
Wash 510—St ill (X rel Van Doren 
V Supirior rVujil for King (’'oiin- 
tv 37 2d 216, 179 \\ash 241— 
Speni er \ I’ti< ifii Men inliU \gen 
(V Colleflors, 281 P 482, 484 154 

Wash 191 citing Corpus Juris— 
Traviiso v Cerini, 263 P 184, 146 
Wash 27 5 


Wis —Sheldon v Johnston, 8 N W 2d 
269—In re McKenzie’s Estate, 287 
N W 695, 232 Wis 425—In re Bres- 
nehan’a Will. 265 NW 93. 221 Wis 
61—Eaton Center Co-op Cheese Co, 

V Heintz, 244 NW 620, 209 Wis 
170—Northwestern Securities Co v 
Nelson. 211 NW 798, 191 Wis 580 
—Truelsch v Northwestern Mut 
Life Ins Co. 202 NW 352, 186 
Wis 239. 38 ALR 914—Papenthien 

V Coerper. 198 NW 391, 184 Wis 
156 

Wvo—Altman v Schuneman, 273 P 
173, 39 Wyo 414 
29 CJ p 787 note 82 

Conversely, homestead laws must 
be strictly construed against the 
creditor—Home Owners Loan Corpo¬ 
ration V Reese, 196 SE 625, 170 Va 
275 

Doubtful questions are construed 
favorably to the homesteader —Do- 
gan V Cooley, 185 So 783, 184 Miss 
106 

Homestead exemption Is favorite 

of law and will he sustained when- 
e\ er possible 

Ala —W T Rawleigh Co v Patter¬ 
son 195 So 729 239 Ala 309 

NC — T‘ence v Price, 192 SE 99, 211 
N C 707 

Tenn—Hinds v Buck, 160 S W 2d 
1071, 177 Tenn 444 
Tt X -Farm A Homi Savings Ar l^oan 
Ass’n of Missouri v Muhl, Civ 
App, 37 S W 2d 516, error refused 
Wash—State cx rel White v Doug¬ 
las 107 I'2d 593 6 M'ash 2d 366 
Homestead statute is to be con- 
Btrued strongly to protect the home¬ 
stead, .ind light ol a creditor to take 
homestead on foictd sale will be 
strictU limited to the instfimes spe¬ 
cified thi rt 111 —Arighi Rule & Sons, 

107 P Jd 97t), 41 Cal App 2d 862 
Homesteads within rule 

The lull that homistiad l.iws must 
hi liboiallv lonstriKd to ittcctuate 
their purpose is applicaiile to both 
lesidinic bomestiad ami busite ss 
homestead—I’anhandle (’’orist (\) \ 

lle.id, Tex ('iv App, 134 S W 2d 779, 
error refused 
Reason for rule 

The pHiarruiunt purpose of bome- 
slt.id laws bi'iiig to ifCord pioteition 
to the home against creditorb, that 
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purpose is accomplished only by ex¬ 
tending execution or forced sale im¬ 
munity to the limit of the law—In 
re Miller, D C Cal, 27 F Supp 999 
Purpose of homestead laws generally 
see supra 9 2 
Bole Umlted 

Laws creating homestead are lib¬ 
erally construed except as to provi¬ 
sions relating to residence at time 
declaration is filed—McNabb v 
Byrnes, 268 P 428, 92 Cal App 337 

7. Mich —Barber v Rorabeck, 36 
Mich 399 

8. Iowa—Smith v Andrew, 227 N 
W 587, 209 Iowa 99 

29 C J p 788 note 85 

9. ND—Sexton v Sutherland, 174 
N W 214, 12 N D 609 

29 C T p 788 note 86 

10. ND—Flr«1 State Bank of 
Cackle v Fischer, 272 N W 752, 67 
ND 400. 110 ALR 878 

11 . Ok! —Enosburg Falls Sav Rank 

& Trust Co V Ml Kinney, 44 P 2d 
987 172 Okl 298 

29 C T p 788 note 87 

12. Mo —Regan v Enslev, 222 S 
W 773, 283 Mo 297 

13 US—Crokf-r v Croker CCA 
Fla. 61 F 2d 11 

Ctil —Mcirelli A Keating, 282 P 793, 
208 Cal 528 

Fla—TTills])(>roijgb Tnv Co v WIbox, 
13 So 2d 118—Joins A Carpenter, 
ion So 127, 90 Fla 407, 4.5 A T. R 
1409 

Ohio—Ohio Savings & Trust Co v 
Sihuniaihii 172 NE 082 56 Ohio 

Apj) 6 6, ufTirmi d Schumm her v 
f)hio SfiAings A Trust (^o , 169 N E 
4 12 121 Oliio St 446 
S(’-Bikej V Di Witt, 138 SE 626, 
140 S C 11 i 

Ti \ — (loi)driih V Second Nat Itaiik 
of Houston CivApp, 161 ,S A\ 2d 
276, erior rifusid—Ji'arm Ar Home 
SciviTigs A* Lo.an \ss*ii oi Missouri 
V Muhl Ci\ Apf) 37 S W Cd 310 
I iror refiis* d 
29 CJ j) 788 note 89 

14. Cal — MiC'lfllan a^ Li'avis, 169 p 
4 36, 36 (\al App 64 

15. Nev—Ml (iill V Lewis, 116 P L’d 
681, lehenring denied ItS F* 2d 702 

16. Ill —Epps V Epps, 17 111 App 
196. 
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and provisos in a statute by which a general allow¬ 
ance of property as exempt is qualified or restrict¬ 
ed nor docs it apply to a proviso which de¬ 

clares that the statute shall not apply as against 
certain debts or liabilities 

Minority rule Jn some iiinsdictions the home¬ 
stead laws arc deemed to be in derogation of the 
common right and are subject to strict construc- 
tion.^9 

§ 9. - Retroactive Operation 

A homestead statute wiM not be construed as retroac¬ 
tive unless the intention that it shall so operate is clearly 
apparent 

A statutory provision on the subject of home¬ 
steads will not be construed as retroactive unless 
the intention that it shall so operate is clearly ap¬ 
parent,*® particularly where such construction 
would invalidate the statute,21 as where it would 
make the statute violative of constitutional provi¬ 
sions forbidding laws impairing the obligation of 
contracts 

The retroactive operation of a constitutional pro¬ 
vision as to homesteads is considered in Constitu¬ 
tional Law § 40 a. 

§10. - Change or Repeal of Homestead 

Exemption 

Subject to constitutional limitations, the legislature 
may change or repeal homestead exemption laws at will 

Subject to constitutional limitations, the legisla¬ 
ture may change homestead exemption laws at 
will 23 Although there is some authoi ity to the 
contrary,24 according to the weight of authority the 
statutes in force when a debt is contracted consti¬ 
tute terms of the obligation and a repeal of such 


statutes cannot affect the previous right of exemp¬ 
tion 25 Repealing laws frequently preserve home¬ 
stead rights previously existing, whether accruing 
or accrued; and in such cases the repeal does not 
affect the debtor’s privileges arising under prior 
statutes 26 Whether a prior homestead law is re¬ 
pealed by implication in whole or in part by a sub¬ 
sequent statute or constitutional provision is deter¬ 
mined by ascertaining if there is a necessary in¬ 
consistency between them 27 

§ 11. Right as Affected by Change in Form 
of Debt or New Promise 

The right to claim a homestead privilege as af¬ 
fected by a change in the form of the debt or a 
new promise is considered infra §§ 96, 103. 

Examine Pocket Parts for later cases. 

§ 12. Right as Affected by Ownership of 
Other Property 

Generally a debtor's right to claim a homestead is not 
affected by the fact that he owns other property In 
some Jurisdictions, however, his right may be affected by 
the fact that his wife owns other property 

In the absence of constitutional or statutory pro¬ 
visions to the contrary, a debtor is not precluded 
from claiming a homestead by the fact that he 
owns other property, real or personal 23 Accord¬ 
ingly the alleged fact that a debtor owned other 
property than his homestead and has fraudulently 
disposed of such pioperty is immaterial and irrele¬ 
vant to the question of his homestead exemption 
Under the homestead provisions in some jurisdic¬ 
tions, however, there must he deducted from the 
hemefit of the homestead exemption allowed a mar- 
iicd man the value of property or means owned 
and enjoyed by his wife 3® 


17. Ill —lOpps v Epps, supra 

18 Ill — Kpps v Epps, supra 

19. Ea—Kinder V Eyons, 38 Ea Ann 
713 

29 C J p 788 note 91 
However, they should not bo too 

stj K lly < onstru<*d—Fleluil v Mayer, 

21) So 170. 48 Ea Ann 0:t8 

20 Statute held retroactive 

NO—Eeak v Clay. 12 SE 312. 107 
N(" 468 

21. NC— licak V. Gay supra 

22. NC—Eeflk v (bn supra 

Ri*^hts of (I editors i.s governed by¬ 
law in fot<e \v)u*n de))t was cre¬ 
ated sec supra it G 

RiKbls of ownei of boniest fad as 
governed by law in forr < when debt 
was fieatcd see iiifia 10 

23. US — In re Goetz, D C Ky, 28 
FSupp 689, 


24. Ala—Carlisle V Godwin, 68 Ala 
137 

29 CJ p 789 note 3 

25. Iowa—Bndprninn v Wilcut, 4 
Greene ,S63 

29 C J p 789 note 4 

26. SD—Nnbols & Shepard Co v 
Cunninfihani, 94 N \V 389, 16 S D 
4 75 

29 C J p 789 note 6 

27. Cal—In le Ctirrag-har, 183 P 
161. 181 Cal 15 

29 CJ p 789 note 7 

Homestead law held not repealed by 
implication 

Minn—IJowers y Norton, 218 NW 
108, 173 Minn 576 

SD—Jensen \ Griflln, 190 N W .319. 
46 S D 55 

28. l.a—Conimert lal Rank of Ar¬ 
cadia y Simmons 101 So 126, 156 
La. 743—H G Smith & Sons v. 
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Sufcession of Jenkins, 8.5 So 68, 
147 T.a 4 37 

Tex—Furtner v EdKowood Distilling- 
Co. 41 S\V 184, 16 TfxCivApp 
959 

Utah —In re JY'terson’s Estate, 99 P 
2d 145, 449, 97 Utah 324. citing Cor¬ 
pus Juris. 

29 C J p 790 notes 18, 19 
Ownei ship by widow of oth(‘r prop¬ 
erly as affecting h< t right to home¬ 
stead see infra § 247 
I^eTsonal properly exemption in lieu 
of homestead s(‘e Exfmptions 5 7 
Exemption of personalty may he 
supplemented by a homestead of 
redltv—Di( kinson v Haralson, 61 
Ga 526—Eckols v. Ileeyes, 61 Ga 
214 

29. La—Abramson y Larabee, 74 
So 162, 140 La 825 

30. Zn EoniBiana 

(1) This IB the rule under Const 
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§ 13. Existence of More than One Home¬ 
stead 

No claimant of homestead rights Is entitled to two 
homesteads at the same time. 

No claimant of homestead rights is entitled to 
two homesteads at the same time Thus he can¬ 
not claim both a rural homestead and an urban 
homestead ,32 and, as appears infra § 40, he can 
claim but one business homestead If he already 
resides on a homestead acquired under the federal 
laws, he cannot claim another under the state 
laws 33 Further, where a husband has claimed a 
homestead, the wife cannot claim another in a sep¬ 
arate property during his life ,34 nor can a husband 
who has a homestead in his wife’s land claim an¬ 
other homestead in his own land 35 Claimant can¬ 
not retain the option of choosing between two 
homes, when either is seized by creditors 36 

Second homestead claintablr Where the first 
homestead has ceased to he exempt because of aban¬ 


donment3'^ or the invalidity of the statute securing 
It,3 8 or has been sold,33 or has become liable for 
the owner’s debts by dissolution of the family and 
the owner has remarried, 46 a second homestcdd may 
be claimed by him; and if a widow to whom a 
homestead has been set apart out of her deceased 
husband’s estate afterward marries, she may claim 
a second homestead out of her second husband’s 
property 4i 

Other exemption not inconsistent. An exemption 
secured by bankruptcy proceedings will not inter¬ 
fere with the bankrupt claiming a homestead, as 
the former is for his own benefit, and the latter for 
the benefit of his family 42 Similarly it has been 
held that the exemption from execution of a miner’s 
dwelling and mining claim not exceeding a certain 
value granted by statute does not conflict with a 
homestead claimed in the same property, although 
the property protected as a homestead exceeds in 
amount that exempted under such statute 43 


1021 art 11 ^ 1 par 0—Prudrntifil 
Ins Co V Slafflo, lfi6 So 673, 184 
La r)56—Pommel rial Bank of Arcadia 
V Simmons, 101 So 126, 156 T--a 743 

(2) In the constitution of 1898 and 
of 1913, the stipulation was that a 
mar nod man should not have the 
hcnefll of a homesttad exemption if 
his wife owned and enjo\od propeitv 
or means to the amount of two thou¬ 
sand dollars—CommeTcial Bank of 
Ar<adi<i V Simmons, supra--29 CT 
P 790 note 21 

(3) But a husband was not re- 
quiTt'd as a condition precedent to 
his ri^ht to an allowance of home¬ 
stead to prove that his wife did not 
owm propertv fxctedinfi- that amount 
—Garner v Freeman, 12 So 707 IIS 
La 184, 118 Am S R 361—Gamier v 
Joffiion, 2 So 897, 39 La Ann 884. 

31. Ill —Rasmussen v Rasmussen, 
13 NE2d 160, 368 111 137 
Mich—Kleineil v Lefkowitz, 259 N 
W 871, 271 Mich 79 
Mo—ralmer v Omer, 295 SW 123, 
316 Mo 1188 

Neb—Hawley v Arnold, 288 NW 
823, 137 Neb 238—BoreKren v 

Bliss, 241 NW 644, 122 Neb 801 
—Hair v Davenport, 103 NW 
1042, 74 Neb 117 

ND—Ruble v Grafton Nat Bank of 
Grafton, 260 NW 784, 64 N D 129 
Okl—Glaze v Drawver, 117 P 2d 544. 
189 Okl 402—Preston v Ottawa 
County Nat Bank, 280 P 581, 138 
Okl 133—('’ooper v Long:. 320 P 
610. 93 Okl 239 

SC—Lanham v Glover, 24 S E 49, 
46 SC 65 

Tex—Silvers v Welch, 91 S W 2d 686, 
127 Tex 58, afUrming: Welch v Sil¬ 
vers, Civ App , 50 S W 2d 879—Tide 
Water Oil Co v Ross, Civ App , 123 


S W 2d 479, affirmed Ross \ Tide 
Water Oil Co, 146 S W 2d 1089, 136 
Tex 66—Panhandle Const Co v 
Continental Southland .Savings & 
Loan Ass’n, Civ App , 110 S W 2d 
632, error dismissed—Wallingford 

V Bowen, Civ App , 104 S W 2d 188 
—Rofkclt V Williams, Civ App , 78 
S W 2d 1077—Evans v Galbraith- 
Foxw'orth Lumber Co , Civ App , 51 
S W 2d 831, error dismissed—Purcl\ 

V Grove, (hv App , 35 S W 2d 1078, 
frioi refused—Wilson v Levy, Civ 
Mip, 15 SW2d 971—-First Nat 
Bunk V Wallace, Civ App , 13 SW 
2d 17G, reversed on other grounds 
Wallace v First Nat Bank, 35 S 
W 2d 1036, 120 T(‘x 92—Grimes v 
Cline, Civ App, 300 SW 235 El¬ 
liott Lumber Co v Mitchtll, Civ 
App, 241 S W 221, modifiid on oth¬ 
er grounds Clem Lumber Co v 
Elliott Lumber (^o , Corn App , 251 
SAV 935 

VI—In re Wolffs Estate, 182 A 187, 
108 Vt 54 
29 C J p 790 note 23 
BTLSiness and realdeutlal homestead 
There <an be but one homestead 
which IS a unit, but it may consist of 
a business homestead and a residen¬ 
tial homestead—Scarborough v 
Home Owners’ Loan Corporation, Tex 
Civ App, 161 SW3d 880. error re- 
fused---29 CJ p 790 note 26 
Business homestead generally see in¬ 
fra ^ 40 

32. US—In re Eikc 1, D C Tex , 283 
F 285, reversed on other grounds, 
CCA Robinson v Eikel, 285 F 
732, cerliorari denied Eickol v 
Robinson. 43 S Ct 702, 262 US 
754, 67 LEd 1216 

Tex—AVallingford v Bowen, Civ 
App, 104 S W 2d 188—Realty Trust 
Co V Koger, Civ App., 70 S W 2d 
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448, error refused—First Nat Bank 

V Wallace, Civ App, 13 S W 2d 176. 
reversed on other grounds Wallace 

V First Nat Bank, 35 S W 2d 1036, 
120 Tex 92—Ran v City Nut. 
B.ink of Decatur, Civ App , 272 S W 
510 

29 C J p 790 note 24 
lUiral and urban homesteads gener¬ 
ally see infia ^ 53 

33. SD—iTcsnard v Plunkett, 60 N 
W 159, BSD 73 

34. Ga —Neal v Sawyer, 62 Ga 353 

35. Neb—Berggren v Bliss, 241 N 
W 544, 122 Nob 801 

29 C J p 790 note 29 

36. Nob—Berggren v Bliss, supra 
—Hairy Davenport, 103 NW 1042, 
74 Neb 117 

29 C J p 791 note 30 

37. Necessity of abandonment 
Abandonment of an existing home¬ 
stead Hi actual use is a condition pre¬ 
cedent to Ibo acquisition of another 
separate bornebtead—C’ovel v Mort¬ 
gage Bond Co of New York, Tex 
Civ App, 124 SW2d 204—Yates v 
Home Building & Loan Co, Tex 
(hv App, 103 SAV 2d 1081—Neoce v 
King, Tex Civ App , 73 S W 2d 650 

38. Ga—AV hit I irigton v Colbert, 50 
Ga 584 

39. Ark—Gibbs v Adams, 89 SW 
1008, 76 Ark 575 

40. Ga—Shore v Gastlcy, 76 Ga. 
813 

41. Cal—Higgins v Higgins, 46 Cal 
259 

Ill—Smith v Rlttenhouse, 103 NE 
669, 260 Ill 599, LRA19I6A, 997 

42. Ga—Holland v Withers, 76 fJa 
667 

43. Cal—Guvlord v Place, 33 P 484. 
98 Cal. 472 
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§ 14. Separate Homesteads in Same Tract 

Two separate homesteads cannot exist in the same 
land at one and the same time. 

Two separate homesteads cannot exist in the 
same land at one and the same time Thus an 
heir entitled to the reversion cannot acquire a 
homestead interest in the land during; the existence 
of the widow’s homestead therein Where a 
widow was entitled to a homestead in the land of 
her husband, her son who did not live on the land 
had no such rigfht 

§15. Duration and Termination 

The homestead exemption is temporary and exists 
oniy so long as the conditions prevail under which it is 
allowed by the homestead laws 

The homestead exemption is temporary and ex¬ 
ists only so long as the conditions prevail under 


which It is allowed by the homestead laws^^ Gen¬ 
erally, where the homestead right has once attached 
to property, this characteristic continues to adhere 
to the land until it is lost by death abandonment, 
sec infra §§ 163-178, alienation dissolution of 
the family relationship, see infra §§ 158-161, es¬ 
toppel, see infra §§ 191-195, or waiver, see infra 
§§ 179-186 The right to exemption may also be 
terminated when claimant ceases to be a bona fide 
resident of the state If the exemption attaches 
to any estate less than a fee, it will not last beyond 
the teimination of such estate •‘>1 However, a home¬ 
stead right acquired by one in land occupied by him 
as a tenant is not destroyed by his acquisition of 
the fee and a mere temporary loss of status as 
head of a family may not affect the homestead 
right 

The duration and termination of suri'n^ors* riqhts 
in the homestead are considered infia §§ 271-277. 


B PERSONS ENTITLED TO HOMESTEAD 


§16. In General 

Such, and only such, persons as are within the con¬ 
templation of the constitutional or statutory provisions 
relating to a homestead are entitled to the benefit of 
such provisions 


The benefit of the homestead provisions is avail¬ 
able to,^'* and only to,^''> such persons as are within 
the contemplation of the constitutional or statutory 


44. Ill—lohnson v Muntz, 4 NK 
2d 82(i, 204 111 482 

N(*b—Luf'nenborn v Luenenbor^?. 250 
NW 049, 128 Nob 624 
Tox—lohnfcon v Prosper State Hank, 
(''iv App , 125 S VV 2(1 707, affirmed 
IIK S VV 2d 1117, 124 Tox 677— 
Turner v Miller, Civ App, 256 S 
VV 2 17 

29 C J p 701 note 20 

Hut wheic a son and his familv 
lived with his mother in a house 
belonRing- to the latter und(M an 
a«ieement bv which the mother 
agreed to will the pioperty to hei 
son, It was held, in a suit i)V the 
mother to feet asid«* the agreement, 
that the property was as much the 
hom(*siead of the son and his family 
as of the mother --Smith v Smith, 
201 P 76. 109 Kan 584 
Husband’s riKhl of homestead in 
pi openV owned bv wife see infra 
0(1 

Less* (-’s iii^ht of homt'stead in prop- 
ert\ otcupud b\ lessor as a home¬ 
stead see infra 4 85 

45. Ill—Hrokaw v OkIc, 48 NK 
204, 170 Ill 115 

Ky—Moriilleld v Meinlleld, 82 Ky 
526 

46. Kv—TVople’s Naf Hank v KuJ- 
mer, 1.00 S W 800, 155 Ky 359 

47. Ala —People’s Bank of Red Lev¬ 
el V Hriirow & VViKKins, 9i So 600, 
208 Ala 423 

Fla.—Fidelity & Casualtj- Co of New 


York V Magrwood, 146 So 67, 107 
Fla 208 

S 11—In re Clouse’s Estate, 257 N W 
106, 63 SD 147 
20 C” J p 791 note 43 
“Pony*’ homestead 

Homestead exemption hemp: to fam¬ 
ily as unit, five additional acres al¬ 
lowed for each (hild undei sixteen 
mtnly increasts allowance to tarnilv, 
and homestead light in entire liome- 
fetead tract is not terminated until 
eveiv fhild has reached majority — 
Rogtis V Kimsf'v, 171 SE 707, 177 
ria KV) 

48. T(*x—T*osev v Comnunial Nat 
Hank Com App , 55 S AV 2d 515, r<'- 
versing Commetcial Nat Bank of 
San Antonio v Posey, Civ App , 34 
S VV 2d 67K 

49. US—Evans V Mills, C C A Tex , 
67 F2d 810 

Okl —Marathon Oil Co v Western 
Oil & Drilling Co. 89 P 2d 039, 185 
Okl 53—Lane v Amis Bios, 43 P 
2d 73, 171 Okl 503 - Brunhoeber v 
Davis, .30 P2a 6(.0. 167 Okl 484— 
(leriTian Stale Bank ot Elk City v 
Ptachek, H.0 P 1004, 67 Okl 17G 
Tex —Posev v Commercial Nat 
Bank. Corn App , 55 S W 2d 515, re¬ 
versing Commercial Nat Bank of 
San Antonio v Posey, Civ App 
34 S VV 2d 67N 

Convevance as abandonment of home¬ 
stead see infra § 168 
Transfer or encumbiance of home- 
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fetead generally see infra 123- 
156 

50. Ala—Cofer v Scroggins, 13 So 
115, 08 Ala 342, 39 Am S R 64 

51. Ill—B«‘rrv V lleiser, 111 N E. 
09, 271 Ill 264 

20 C J p 791 note 45 

52. Acquisition of fee on death of 
owner 

Homestead right, acquired bv one 
oecupving his father’s farm with his 
family, was not destioyed bv Ills ac¬ 
quisition of fe(' on father’s d(*afh — 
Wallace V First Nat Bank 36 S VV 
2d 1036, 120 Tex 92, reversing First 
Nat Bank v VVallac(‘, Civ App, 13 S 
V\ 2d 176—First Nat Bank v Jones, 
Tixt^ivApp, 69 SW2d 1101 

53. T.a—Hebeit v Mayer, 20 So 
170, 48 T.«a Ann 9.18 

29 CJ p 791 note 4 6 

54. La—Milliken K. Far well v Riv¬ 
et, 6 La App 46 7 

Utah—Zuniga v Evans, 48 I'2d 513, 
87 Utah 198 

55. La—Washington Bank & Trust 
Co V Carrier, 152 So 560, 178 La. 
902 

Miss—Kimbrough v Powell, 108 So 
498. 143 Miss 498 

Utah—Zuniga v Evans, 48 P 2d 613, 
S7 Utah 198. 101 A L R 632 
29 CJ p 791 note 49 

One of the conditions which must 
coexist with others, such as those 
I elating to the ownership, occupan- 
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provisions. One of the objects of the homestead 
provisions being the protection of the family, see 
supra § 2, it is generally held that a homestead can 
be reserved only for the benefit of a familybut 
usually the right to claim the exemption is given in 
terms, not to a family, but to the head of a family, 
or to a householder or housekeeper with or having 
a family, see infra § 24, and a few homestead pro¬ 
visions are so worded and construed as to extend 
the homestead privilege to a person irrespective of 
whether or not he has a family or dependents, see 
infra §§ 25, 27, 28 

§17. Citizenship 

Unless expressly required by constitutional or statu¬ 
tory provision, citizenship Is not necessary to entitle a 
resident of the state to the benefit of a homestead ex¬ 
emption 

Where the constitution or statute requires resi¬ 
dence, sec infra § 18, but is silent as to iiolitical 
status, all residents of the state are entitled to the 
benefit of the homestead exemption, whether or 
not entitled to the political and civil rights of citi¬ 
zens,and nonresident aliens arc not so entitled 
Under cxpiess provisions that the right shall be 
extended only to those who arc both residents and 
citizens, citizens only are entitled to the benefit of 
the exemption Jt has been htld that the term 
“citizens of the state’’ is not bioad enough to in¬ 
clude all residents or inhabitants of the state,®® 
but there is also contrary authorit> 

§ 18. Residence 

It IS agreed that, to obtain the benefit of a homestead 


exemption provided for by the lawe of a particular atate, 
a debtor mutt be an actual resident of that state; but, 
owing to a difference in statutory provisions, there is a 
lack of agreement as to the necessity of residence or 
actual presence of the wife or family of the debtor In 
the state. 

Residents of the state only arc entitled to the ben¬ 
efit of the homestead exemption created by its laws, 
whether or not these laws expressly limit it to 
residents ®2 Residence, under the homestead laws, 
requires actual presence within the state, construc¬ 
tive residence will not suffice,®® nor will mere inten¬ 
tion to become a resident and to abandon a resi¬ 
dence in another state give to a person the right to 
claim the homestead excmjition.®^ On the other 
hand, daily residence is not essential,®® nor is a 
temporary absence with intent to return preclud¬ 
ed ,®® and It has been held that an intention to re¬ 
main permanently within the jurisdiction is not re¬ 
quired,®'^ provided the debtor actually occupies the 
premises as his home ®® In any event, permanent 
residence in the state is sufficient whether or not, 
undci nice distinctions, the pbice where the home 
owner lives is called his domiciliary residence or 
merely his residence ®® So too it is held in some 
states that actual residence in the state is sufficient, 
notwithstanding legal domicile is in another state, 
and, conversely, that legal domicile in the state is 
insufficient where actual residence at the time is 
in another slate but in other states the distinc¬ 
tion between domicile and actual residence is not 
recognized in applying the homestead laws 

Although citizenship is not essential, sec supra § 
17, It IS one of the factors to be consideied in dc- 


cy and limited value of llu proper¬ 
ty, at the v(*rv time the claim for 
homestead exemption is propounded 
la that the dehtoi must have a family 
OT person or per.sons d( pendent on 
him for .suppoit—Brantley v Pruitt, 
lit So (lOl, 175 Ba S70 

Corporation mav not claim a home¬ 
stead— Su*?R V I’ollnid, 115 SE 153, 
1S4 N C 4‘)1 
Elderly personB 

The fact that ludpment debtors 
claiming a homestead iisht in land 
levied on ueri' t Iderlv persons could 
not bc‘ considc'red in determining the 
rights of the parties—Cabb'r v Al¬ 
exander, 221 P 1076, 111 Or 257 

56. Utah—Zuniga v Evans, 48 P 2d 
613, 87 Utah 198, 101 ALR 532 

29 (" r p 791 note 52 

57. U S — Croke'T v Uroker, CCA 
Fla, 51 F2d 11 

Neb—Engen v Union State Bank of 
Haivard. 236 NW 711, 121 Neb 
257, certiorari denied 52 S Ct 33, 
284 US ()5.5, 76 L Ed 666. 

29 C J p 792 note 80. 


58. Neb—Engen v Union Slate 
Bank of Harvard, supra 

59 Miss—Meyer Bios Drug Co v 
Flv 63 So 227, 106 Miss 752 

29 C J p 792 note 82 

60 Va—Lindsav v Muiphy, 76 Va 

4 28 

61. Ark —McKenzie v Murphy, 24 
Ark 156 

62. US—Croker v Cioker, CCA 
Fla, 51 F2d 11 

Mich—Leonetti v Tolton, 250 NW 
612, 613. 204 Mich 618, 92 ALR 
1050 quoting Ck>rpiis Juris. 

SC—Ex paile Morrow, 190 SE 506. 
183 SC 170, 110 ABK 898—Dorn 

V Stidham, 137 SE 331, 139 SC 
06 

Utah—U S Building & Boan As.s’n 

V Midvale Horne Finance Corpora¬ 
tion, 46 P2d 672, 86 Utah 522, de¬ 
nying rehearing 44 P 2d 1090, 86 
Utah 606 

29 C J p 792 note 58 

Residence as .sole requisite see infra 

5 28 


63 SC—Ex parte Morrow, 190 SE 
506, 181 SC 170, 110 ABU 898 

29 C T p 792 note 57 

64. Muh—Tjconilti v Tolton, 250 N 
W 612, 513, 264 Mich 618 92 AB 
R 1050, quoting Corpus Juris. 

29 C J p 792 note 59 

65 Fla -Collins v Collins, 7 So 2d 
443, 150 Fla 374 

66. Fla—Collins v (''ollins, supra 

29 C J p 792 note 58 [c] 

67. Cal—Dawley v Ayers, 23 Cal 
108 

68. Cal—Dawley v Avers, supra 

69. U S —t^roker v Croker, CCA 
Fla, 61 F2d 11 

70. NC—Fulton v Roberts, 18 S E. 
510, 113 N C 421 

29 C J p 792 note 62 [a] (2) 

71. NC—Fulton v Roberts, supra 
—Lee V Moseley, 7 SE 874. 101 
N C 311, 2 B R A 106 

72. Va—Lindsay v. Murphy, 96 Va 
428. 
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termining the question of permanent residence vel 
non within the state 
%> 

Removal from the state as an abandonment of a 
homestead is discussed infra §§ 165, 166, occupancy 
of the property claimed as exempt infra §§ 32-41, 
and the necessity of use for residential purposes of 
property claimed as exempt infra § 54 

Residence of wife Under some statutes a non¬ 
resident 'Wife acquires no interest whatever in prem¬ 
ises occupied by her husband as a homestead 
and this is true even thoufjh she intends to become 
a resident of the state where the intent is not car¬ 
ried out by actual removal to the state 75 Under 
other statutes she acquires only such homestead 
rights as result from and rest on the homestead 
rights of her husband, and if he acquires none she 
has none 7® It has been held that if a woman who 
resides in one state marries a man who resides and 
continues to reside in another state, but retains her 
actual residence in her own state, she does not 
cease to be a resident of the latter state, so as to 
prevent her claiming the benefit of the homestead 
laws 77 Whether consent or joinder of a nonresi¬ 
dent wife is essenthd to the conveyance or encum¬ 
brance of a homeste.id by her husband is discussed 
infra § 130, and th( rights of a surviving wife as 
dcfiendeiit on her residence, or the residence of her 
deceased husband, in the state infra § 243 

Rc^tdnirc of family It has been held that the 
actual personal inesence of the debtor’s family in 
the state as residents with him u])on the land is not 
necessary to i)erftct the right in him, is his domi¬ 
cile ordinarily is d( enied to be theirs ,7^ but under 
some st.ilutes if be li.ives his family in another 
state, with no intention of bringing them to him, he 
IS not entitled to the benefit of the homestead 
laws ,7^^ nor is he so entitled if the future removal 
of his f.iniily into the state of his residence is whol¬ 
ly uncertain and intent alone to bring the family 
into the state within a reasonable time is nisiiffi- 
cieiit to bring the cbiimant witliin either the lettei 
or spirit of the homestead laws^^ 


§ 19. Ownership and Occupancy of Land 

The occupancy of property claimed as a home¬ 
stead IS discussed infra §§ 32-41, and the ownership 
of, or estate or interest in, such property infra §§ 
78-92 

Examine Pocket Parts for later cases. 

§ 20. Insolvency 

Insolvency is not necessary to entitle a person tO' 
claim a homestead exemption. 

In order that a person may be entitled to claim a 
homestead exemption, be need not be insolvent 
A bankrupt’s right to exemption of his homestead 
is considci ed in Bankruptcy § 498 

§ 21. Moral Character of Claimant 

No moral qualifications are required of a claimant 
of a homestead exemption 

No person.il qualifications touching the moral 
character of the claimant arc prescribed by the 
homestead constitutional and statutory provisions 
anel even those who are vicious, criminal, or im¬ 
moral arc not for that reason deprived of the pro- 
teetion gi\in by these provisions'*^ The unlawful 
use of iire'inises is discussed infra § 39 

§ 22 Particular Statutory Designations 

The construction and application of constitiition- 
,il . 111(1 statutory designations of the particular per¬ 
son or jieisons who may claim the benefit of a 
homestead are considered infra §§ 23-28 

I^vaniiiie Pocket Parts for later cases 

§ 23. - Family 

Under any of the homestead provisions employing 
the word “family," the homestead right cannot originate 
without the existence of a family, and there is no family, 
within the meaning of such provisions, unless two or 
more persons, lawfully and otherwise than under a mere 
contract relation, live together under one head or mana¬ 
ger, and there is a legal or moral obligation on the part 
of one to support the others or some of them, and a cor¬ 
responding dependence, partial or total, on the part of 
such others 

When cipplicable, constilutional or statutory pro¬ 
visions exempting the homestead of a family from 


73. U S —Croker v Croki'r, CCA 
Fla, 61 F2d 11 

74. Mich—Lconetti v Tolton, 260 
NW 512, 264 Mhh 6U, 92 ALR 
1060 

29 C J p 792 note 66 

75. Mich—Iji'onetti v Tolton, su¬ 
pra 

76. Kan —Koona v Rlttenhause, 28 
Kan 359 

S D —Clark v, Evans. 60 N.W. 862, 6 
SD. 244. 


77. Kan —Fish v Street, 27 Kan 
270 

78. Vrk—.Johnston v Turner, 29 
Ark 280 

Iowa—\\ illianis v SwetJand, 10 Iowa 
51 

Whether family must live with debt¬ 
or on premises to make him head 
of family see infra ? 24 t 

79. Ill-Rot k V HaaB, 110 III 528 

Kan—Farlin v Sook, 26 Kan 397 

aa N D—Tronibdahl v Nass, 146 N 
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W 719, 27 ND 441, 52 L R A ,N S , 
74() 

24 C J p 792 note 76 

81. ND—Tromsdahl v Nass, supra 

82. US—In re Henkel, D C Cal, 11 

F (''as No 6 362, 2 Suwv 305, re¬ 

versing 1] FCas No 0,361, 2 * Nat 
Bankr Reg 546 

83. Cal —Harlan v Schulze, 94 P, 
370, 7 Cal App 287. 

29 C J p 793 note 91. 
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forced sale will be accorded effect.®^ As such pro¬ 
visions do not confer the exemption on the hccd of 
the family as such, who is the head of the family 
IS not the vital question,®^ but m some homestead 
cases decided in states where such provisions exist 
reference is made to the head of a family,®® as in 
stating what is necessary to constitute a family, as 
discussed in this section, or in giving effect to a 
statute conferring the right to select the homestead 
on the head of the family, as discussed infra § 47 
While a majority of the homestead provisions do 
not confer the exemption directly on the family, but 
rather on the head of a family, or a householder or 
housekeeper with or having a family, see infra § 
24 a, nevertheless, under any of the homestead pro¬ 
visions in which the word “family” is used, the 
homestead right, with its exemptions from forced 
sale, cannot originate without the existence of a 


family®^ or a family relationship or status.®® It is 
said that the word “family” is used in such provi¬ 
sions in a restricted, rather than in a general, 
sense,®® but it is also said that, while originally 
the word was used in a very restricted sense, it has, 
by gradual evolvement, come to have a much broader 
and more comprehensive meaning in the interpreta¬ 
tion and application of homestead laws Except 
where it is otherwise provided, and the case is vuth- 
in such provision,®^ to constitute a “family” with¬ 
in the meaning of the homestead laws, there must 
be a group or collection of persons living together 
under one head or manager ,®2 but this cilone is not 
sufficient there must be a legal or moral obli¬ 
gation on the part of some one of such persons,®^ 
such as the one who occupies the position of head 
of the house®® or family,®® to support the others 
or some of them, and on the part of such others 


84. Iowa—Solnar v Solnar, 216 N 
W 288, 205 Iowa 701 

Okl —Oklahoma Stale Bank v Van 
Ilasscl, 114 1’2d 912, 180 Okl 48— 
State Nat Bank v Lokev, 240 P 
101, 112 Okl 82 

Tex. —Crowds r v Union Nat Bank of 
Houston. 261 SW 375, 114 Tex 34. 
answer inff ceititled questions, Oiv 
App, 264 SW 791—Ilutcheni ider 

V Smith, Oom App, 242 SW 204, 
rcverslnt^. Civ App , 228 SW 089 

85. Iowa—Solnat v Solnar, 216 N 
W 288, 205 Iowa 701 

86 Town —American Nat Bank of 
Alamosa, Colo v Wethcrell, 200 
NW 221, 108 Iowa 64 8 

Tex —Rolv rson v Home Owners' 
Lioan Corporation, Civ ^pp , 147 S 
W 2d 949, error dismissed, judg¬ 
ment correct—Standard Paving: Co 

V Tolson, Civ App 86 S W 2d 780 
—United Fidelity Life Ins Co v 
Plainview Building: & Boan Ass’n, 
Civ App, 81 SW2d 1092—Tanton 

V State Nat Bank of FI Paso, (^iv 
App, 43 SU 2d 007, affirmtd 79 
SW2d 883, 125 Tt x 16, 97 ABK 
1003—Commercial Nat Bank v Po- 
sev Civ App , 34 S W 2d 678, re¬ 
versed on other gioundb Posey v 
Common lal Nat Bank, Com App , 
5,") S W 2d 515' .Teter v Jetci, Civ 
App, 281 SW 598 

29 CJ p 707 notes 40, 41, p 790 note 
74 

87. Miss —Kimbrough v Powell, 108 
So 498. 143 Miss 498 

Okl—Oklahoma State Bank v Van 
Ilassel, 114 P 2d 912, 389 Okl 48— 
Grrenshaw v Brown. 219 P 934, 96 
Okl 11 

Tenn—Hinds v Buck, 150 S W 2d 
3 071. 3 77 Tenn 444—Whitfield v 
People's Union Bank & Trust Co, 
73 SW2d 600. 168 Tenn. 24 

Tex—Tanton v State Nat Bank of 
El Paso, Civ App, 43 S W 2d 957, 
atnrmed 79 S W 2d 883, 126 Tex. 16, 


07 ABR 1093—Woods v Alvara¬ 
do State Bank, Civ \pp, 275 SW 
187, reversed on other grounds 19 
SW2d 35, 13 8 Tex 586 
20 C J p 795 notes 94, 05 
Debtor iniiBt have famlly- 

—Deboe v Brown, 22 S W 2d 111, 
231 Ky 682 
Widow 

It has been said that a "familv,” 
in eves of homestead law, <*ontinues 
to exist a.s long as widow lives and 
remains a widow^—Mnrs v Miers, 
133 So 133, 160 Miss 746 
Necessity of householder having 
family see infra § 24 
88. Tex—I’lough, Inc , v Moore, 
Civ App, 56 SW2d 681 
Whether dissolution of familv rela¬ 
tionship terminates home.stc'ad 
right see infra 3 58-161 
89 Utah —Zuniga v Kv'ans, 48 P 
2d 513, 87 Utah 198, 101 ABR 532 

90. Kv —Owens v AUslnlkr & Co 
93 S W 2a 844, 26.1 Kv 727 

91. Iowa—Richman v Ady, 232 N 
W 813, 231 Iowa 101 

29 CJ p 793 note 97 |a] 

92 Iowa—Solnar v Solnar, 216 N 
W 288, 206 Iowa 701 
Utah'-Zuniga v Evans, 48 P 2d 513, 
87 Utah 198, 101 ABR 532 
29 CJ p 793 note 98 
NecoBBlty of head 

(1) Word “family,” a.s used in 
homestead law, docs not mean mere 
aggregation of individuals occupy¬ 
ing same home, but there must be 
one whom law designates or recog¬ 
nizes as head of family—Owens v 
Altsheller & Co. 93 S W 2a 844, 263 
Ky 727 

(2) To constitute "family” within 
homestead statute, there mu,st he a 
head who has right, at least in lim¬ 
ited wav, to direct and control those 
gathered Into household. 
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Arlz—Bohban v Vander Vries Realty 
& Mortgage Co, 60 P 2d 933. 48 
Ariz 180 

Okl —Union Trust Co v Cox, 155 P 
206, 55 Okl 68 , BRA 1917C, 356 
93 Ill—Bogue v Von Almen, 40 
NE2d 71, 379 Ill 208, 140 A T-R 
251—Rock Island Rank & Trust 
Co V Bamorit, 198 NE 430, 361 
Ill 432 

Head of family or householder or 
houseker*per w'lth or having familv 
see infra ? 24 

94. Iowa —Poffinljarger v Adminis¬ 
trator of Poftini)ar ger’.s Estate, 221 
NW 550, 206 lowci 961—Sheeh^ v 
Sfott, 104 N W 1139, 128 Iowa 551, 

4 B R A ,N .S , 365 

Tex--B E Whitham & Co v Brigg’s 
Estate. Com App , 58 S W 2d 49, re¬ 
versing I 4 E Whitham Co v 
Briggs, Civ App , 41 S W 2d 150— 
Elliott v Texas, Pacific ('oal ^ 
Oil Co, Civ App, 10 SW2d 442. 
afilimed. Com App , 29 K W 2d 982 

96. Ill —Bogue V Von Almen, 40 N 
K 2d 73, 379 Ill 208, 110 ABR 
251—Rock Island Rank & Trust Co 
V Bamont, 198 N E 430, 361 111 
432 

96. Ariz—Bohban v Vander Vries 
Realty & Mortgage Co , 60 P 2d 933, 
48 Ariz 180 

Kv—Owens v Altsheller & Co , 93 

5 W 2 d 844, 263 Ky 727 

Okl —Union Trust Co v Cox, 155 P 
206. 56 Okl 68 . B R A 1917C, 356. 
Tex—Roco V Green, 60 Tex 488— 
United Fidelity Bife Ins Co v 
Plainvjcw Building ^ Boan Ass’n, 
Civ App , 81 S W 2d 1092 
Family relation exists where there 
is legal or moral obligation on head 
of family to support the other mem¬ 
bers, and there is dependence on such 
members for support —Standard Pav¬ 
ing Co V Tolson, Tex Civ App , 86 S 
W 2 d 789. 
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a corresponding: state of dependence,®'^ which de¬ 
pendence, however, need not be total or absolute. 
The term docs not embrace a sing:le man or wo¬ 
man, without any person dependent on him or her,®® 
a person living: with a child he or she has taken 
to raise but which he or she is under no oblig:a- 
tion of any character to support,^ a widower living 
with a married daughter not legally separated from 
her husband and receiving some support from him," 
a mother and adult son where each contributes to 
their common support,® or ])ersons lawfully resid¬ 
ing together, but without being related or in any 
wise connected and it has been held that a family 
cannot be comprised of cousins ^ 

Number of persons While there must be at 
least two persons,6 there need not be more than 
two persons 


Good fa\th and legality of relation, A person to 
be a member of a family must be a member in good 
faith 8 A family cannot consist of a man and a 
woman unlawfully married, or living together in 
adultery ® 

Social or contractual status or i elation A so¬ 
cial,^® rather than a contractual,status is essen¬ 
tial to the existence of a family within the mean¬ 
ing of a homestead law, a collection of ])crsons 
who sustain a mere contract relation toward each 
other IS not a family, although the persons may 
live together and be under one head 

Particular classes of persons included Where 
the requisites of a family, within the meaning of a 
homestead law, exist, a family may be composed 
of, or a family relation may exist between a broth¬ 
er and sister ,1® a divorced man and his chil- 


Necessity of obligation to support 
othors, and dependence of otherH, to 
(onstitute prison head of family, 
or householdet or housekeeper with 
or havinK faniilv see infra 24 

97. Ariz—I..obban v Vander Vries 
Kealty & Mnrttjatjc Co, 60 1’2d 

48 Ariz 180 

Ill—L.oKue V Von Almen, 40 N K 2d 
72, 270 Ill 208, 140 A L R 251 
Iowa—r*ofnnbar#?er v Administrator 
of Pofllnbaryei 'h Kstate, 221 N W 
550, 206 Iowa 061~Sh(‘eby \ Scott, 
101 N W ino, 128 Iowa 551, 4 L 
R A .N S . 265 

Tex—Ro( o V Cteen, 50 Tex 488— 
R K Whitham & <^o v Rri^K'^’ 
Eslnie, Com App , 58 S AV 2d 41), re- 
vorsiriK R K Whitham <Sr C’o v 
HriKtPS. (^ivAi)p, 41 S W 2d 150— 
United Fidelity Rife Ins Co v 
TMainview ItinldinK Taian Ass’n, 
Civ App, 81 S W 2d 1092 rioUKh, 
In( , V Moon, Civ App. 56 SW 
2d 681 

20 C J p 703 note 08 [.il, I i>] 

OorreBpondlnff state of at least par¬ 
tial dependence is issiTitial—Ibiion 
Trust Co V Cox, 155 F 206 55 Okl 
68, R11A1017C, 356 

Xiivlng* tog'ether withont dependence 
Where relatnfs live to^fethir be¬ 
cause MH h niianKement is nioit < on- 
veniont or t (ononiK al, or for rea¬ 
sons of frn ndship or aflectiori, such 
relation does not c constitute them a 
family within a homestead law, 
since there must lie element of de¬ 
pendence—Rock Island Rank Ar Trust 
Co v Lamont, 198 JSI 10 4.b), 361 111 
432 

98. Iowa—In re McClain’s Estate, 
262 NW 666. 220 Iowa 638—Pomn- 
barffer v Administrator of Pofhn- 
bar^er’s Estate, 2J1 N \V 550, 206 
Iowa 961. 

Tex—Central Life Assur So( (Mu¬ 
tual) V Gray, Civ App , 32 S VV 2d 
269, error refused 


99. Tex —Kellner v Glenn, Civ App , 
81 S W 2d 1051 
29 C J p 793 note 99 

1. Tex — Miillin.s V Looke, 27 S W , 
926. 8 Tex Civ App 138 

Mere verbal gift of child to anoth¬ 
er will not create legal or moral ob¬ 
ligation to support child entitling 
such other to hom<*stead exemption 
—Elliott V Texas Pariflo Coal & Oil 
Co. Tc’xCivApp, 19 SW 2(1 4 42. af¬ 
firmed, Com App 29 S W 2d 982 

2. Ky — Louibville Hanking Co v 
Andeibon, 44 SW 636, 19 Ky L 
1839 

3. Tex —L E Whitham & Co v 
Hriggs' Estate, Com App , 58 S W 
2d 4 9, reversing L E Whitham & 
Co V Briggs, Civ App, 41 S W 2d 
150 

4. US —Bailey v Comings, C C Mo , 
2 FCasNo733 

29 C ) p 793 note 3 

5. Okl — Union Trust Co v Cox, 155 
P 206, 55 Okl 68, LRA1917C. .356 

29 C ,1 p 793 note 5 

6. Fla —Moorhead v Yongue, 183 
So 8(11, H4 Fla 135, 118 ABU 
1 177 Whidden v Abbott, 168 So 

25 1 . 121 Fla 293—.Iordan v Jordan, 
132 So 466, 100 Fla 1586—Lav Is v 
Miami Reach B.ank & Trust Co, 
128 So 817, 99 Fia 1282—Johns v 
Row don. 66 So 155, 68 Fla 32 

Misb—J'atrick v Rank of Tupelo, 152 
So 8J8, 169 Miss 157 
Okl —Oklahoma Stale Bank v Van 
Basse 1, 111 P2d 912, 189 Okl 48— 
(Ireen.shaw^ v Brown, 219 934, 

96 Okl 11 

Utah--Zuniga v Evans, 48 P 2d 513, 
87 Utah 198, 101 A J. R 532 

7. Fla — Miller V Finegan, 7 So 140, 

26 Fla 29. 6 LRA 813. 

29 C J p 793 note 7 
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8 . Fla—Adams v Clark, 37 So 734 
Oa—Blackwell v Broughton, 56 Ga 
390 

I 9 Tex—Lane v Phillips, 6 SW 
I 610, 69 Tex 240. 211, 6 Am S R 41 
29 C J p 793 note 11 
BlgamoiiB marriage 

Marriage before divorce from fiist 
husliand, being void, conferred no 
rights on bigamous husband in prori- 
erty on which wife, to whom con¬ 
veyed after second mariiage, declared 
homestead lor his and hei joint ben¬ 
efit—Clondenning v J’aiker, 231 P 
765, 69 Cal App 685 

10. Ariz—Lobban \ Vander Vries 
Realty & Mortgage Co . 60 P 2d 933. 
48 Ariz 180 

Okl—Union Tiust Co v Cox, 155 P 
206. 55 Okl 68, LRA1917C, 356 
Tex- Roco V (Been, 50 T('X 488— 
United Fidelity l^ite Ins Co v 
I’lainview Building Ar Loan Ass’n, 
Civ App, 81 S W 2d 1092 

11. Tex—Roeo v Creen, 50 Tex 488 
—United Fidelity Life Ins ("o 
V Plainview Building Ar Locin 
Ass’n, Civ App , 81 S W 2d 1092 

12. Tex—Plough Im , v Moore, Civ 
App, 56 S W 2d 681 

29 C J p 794 note 61 

13 T(‘x ' (^‘ntr.il Assur Soc 

(Mutual) V Cray, ('iv \pp , 32 S W 
2d 259, error ret used 
29 (^ J p 79i notes 98 | b], 14 
SlBter and dependent brother 

Si.ster, owming jiiopeilv. and stmi- 
invalid biother, who was cared for 
and supported by sister and younger 
sister, who contributed to household 
expenses, constituted family within 
homestead provision of lonstltution 
—Real Estate Land Title & Trust Co 
v Street, Tex (^v App , 85 S W 2d 341, 
eiror dismissed. 
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dren living with a father and his child or 

children a father and his dependent adult daugh¬ 
ter, who has been abandoned by her husband,^® or 
who has abandoned her vocation to live with, and 
keep house for, her father a father-in-law and 

his dependent daughter-in-law ^ grandfather^^ 
or grandmother^^ and his or her grandchild or 
grandchildren, a guardian and his ward ,21 a hus¬ 
band and his children, deserted by the wife and 
mother ,22 a husband and wife ,23 a husband and 
wife and infant children ,24 a married woman and 
her dependent child or children, living apart from 
her husband but undivorced from him ,25 a mother 
and her children, 26 although the children are all of 
age ,27 a parent and an adopted child, 2^ although 
there is also authoiity to the contrary ,29 a single 

14, Tex — Sykes v Speer, Civ App , 

112 SW 422 

Divorced man and minor children liv- 
ingf with him 

Tex—AVoods v Mvnrado State Bank, 

Civ App, 275 SW 187, reversed on 
other |?rounds 19 S W 2d 25, 118 
Tex 586 

Divorced man and minor unmarried 
eon 

S—In re Rhodes, P C Ohio, 109 F 
117 

Ohio—Kunkle v Reeser, 5 Ohio S St 
CP 422, 5 Ohio NP 401 
15 Tenn—Hinds v Biu k, 150 SW 
2d 1071, 177 Tenn 411 
29 C .T p 794 note 17 
Father and his llleprittmate offspring' 

Ohio- Tn rf Zerkh '*3 Fstato, 42 
2d 204 08 Ohio App 480 
29 C T p 794 note 20 
Father and dependent crippled adult 
son 

Iowa—PofflnbarKor v Administrator 
of PofUnbarper’s Fstate, 221 NW 
O'iO. 206 Iowa 901 

Father and daughters caring for and 
supporting him 

Tex—Ilutf hf nrider \ Smith, Com 
App, 242 SW 294, rt versing, Civ 
Appi 228 SW 989 

16. Kv—T.(»uisville Banking (”0 v 
Anderson, 44 SW 630, 19 Kv L 
1839 

17. Iowa—Fox v Waterloo Nat 
Bank. 102 NW 124, 126 Iowa 481 

29 C J p 794 note 19 

18. Kv—Ragsdale v Watkins, 76 S 
W 4 5. 25 K\ Ij 506 

19. Fla — \dams v Clark, 37 So 734 
29 C J p 794 note 17 

20. Tex—Wolfe v Buckley, 52 Tex 
641 

29 C J p 794 note 22 

21. Ga—Roundtree v Dennard, 59 

Ga 629, 27 Am R 401—Roff v 

Johnbon, 40 Ga 555 

22. Ohio — Woher v Beier, 14 Ohio 
CirCt 277, 7 Ohio Cir Dec 381. 


man and his sister ;36 a single woman and two mi¬ 
nor children of a deceased sister whom she sup¬ 
ports at the request of the latter ,31 sisters living 
together ,32 a son and his mother and sister ,33 a 
son and his widowed mother ,34 an unmarried 
grandson and his aged grandmother ,35 an unmar¬ 
ried man and his dependent brother, 36 or his moth¬ 
er, 37 or his widowed mother and infant brothers 
and sisters, 36 or his widowed mother and sisters, 3^ 
or his widowed sister and her children ,46 an un¬ 
married woman and her dependent relatives ,4i a 
widow and her children, 42 or stepchildren, 43 or 
grandchildren, 44 or nephews or nieces, 45 or her 
son, his wife and children, 46 or the orphan chil¬ 
dren of a sister of her deceased husband ,47 or a 
widower and his dependent relative or relatives 4^ 

37. Mo—state v Kane, 42 Mo App 
253 

Ctah—Bunker v Coons, 60 P 549, 21 
Utah 164. 81 Am S R 680 
38 UR—Tn re Morrison, D C Ark , 
no F 734, C Am Bankr 488 
Mo—Tirovles v ('ox, 54 R W 488 153 
Mo 212, 77 Am S K 714 

Mo—Rpcngler v Kaufman, 46 
Mo App 644 

40. Mo—Wade v Jones, 20 Mo 76, 
61 Am D 584 

Tex—Horton v Gil>Bon, Civ App 274 
R W 292 

41. Cal—Klim v While, 17 Cal 73 
29 C I p 79 1 note 47 

Invalid sister 

R ('•—Chumlx'rlaln v Brown, 11 RE 
439, 33 RC 597 

Nephews or nieces 

Iowa—Arnold v Waltz, 6 N W” 10 53 
Iowa 706, 36 Vrn R 218 

42. Ill—McNnhols \ MtNichoN, 
132 NK HS, 299 Ill 362 

'Widow and her dependent child or 
children 

Iowa—In re McClaiirb Estate, 262 
N W^ 666 220 Iowa 638 

29 CJ p 791 note IS 

Widow and partially dependent adult 
daughter 

Ark—Vadon v Yadon, 151 S W 2d 
969, 202 \rk 634 

43 Ga—Hollow IV v Ilollow-av, 12 
RE 943. 86 (Ja 576, 22 Am R H 
48 1 11 LR \ 51S 

44. Tt x — Otange Fir.st Nat Bank v 

Sokolski, C'jv App , 150 R W’' 312 

45. Tenn—Ex paite Biien, 2 Tenn 
Ch 33 

Tex —American Nat Bank \ Cruger, 
71 RW 784, 31 TexChYApp 17 

46. Ky—Riley v Smith, 5 SW 869, 
9 KyL 615 

47. Tenn —Ex pai tc Brien, 2 Tenn 
Ch 33. 

48. US —In re Mussev, D C Tex , 179 
, F 1007 

29 C J p 794 note 56. 


N E 


Tex—Dinwiddle v Tims. 114 SW 
400, 52 Tex Civ App 72 

23. Fla—Bigelow v Dunphe, 198 
Ro 13. 144 Fla 330. denying re¬ 
hearing 197 So 328 143 Fla 603 

Tenn —Hinds v Buck, 150 S W 2d 
1071, 177 Tenn 414 

29 C J p 794 note 25 

24. Ky—Ilolburn v Pfanmiller, 71 
RW 940. 114 Kv 831. 24 Kyi. 
1613 

25. Kv—Dee v Hughes, 77 RW 
386. 25 KyL 1201 

After husband's disappearance 

Iowa—Solnar v Solnar, 216 N W^ 
288, 205 Iowa 701 

26. Fla-—Caro v Caro, 3 4 So 309, 45 
P'la 203 

2V. Fla-'C'aro v Caro, supra 

Mother and adult son living with her 
and contributing to her support 

Okl—Carle v Bamberger, 15S 1’ 599, 
5 3 Okl 777 

28 Tex —Chesnut v Rpecht, Civ 
App , 272 R W S30 

29 C J p 794 note 31 

29. UR —In ic‘ Dambson, CCRC, 
11 FCasNo 8 029, 2 Hughes 233 

30. Mo—January v Marler, 203 S 
W^ SI7. 274 Mo 543 

31 Iowa—Ainold v Waltz, 6 NW 
40, 53 Iowa 706. 36 Am it 218 

32. Tex —Standard I’aving Co v 
Tolson, Civ App , 86 S W 2d 789— 
Texas Bank &. Trust Co \ Teieh, 
Civ App , 287 S W 666 

29 V J p 794 note 35 

33. Aik—Baldwin v Thomas, 72 S 
W 53, 71 Ark 206 

29 C J p 794 note 36 

34. R ('—Scott v Moseley, 32 SE 
4 50, 54 SC 375 

Utah—Bunkrr v Coons, 60 P 549, 21 
Utah 164, 81 Am S R 680 

35. Cal—Dakas v Archainbault, 176 
P ISO, 38 Cal App 365 

36. N D—Webster v McGauvran, 78 
N W 80, 8 N D 274, 
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§ 24. - Head of Family, or Householder 

or Housekeeper with or Having Fam¬ 
ily 

a In general 

b. Obligation to support and condition 
of dependence 

c Living together on premises claimed 

d. Inclusion or exclusion of particular 
classes of persons 

a. In General 

Proper construction and effect will be accorded con* 
stitutlonal or statutory provisions designating the per¬ 
son entitled to a homestead exemption as the head of a 
family, a householder, a housekeeper, a householder hav¬ 
ing a family, or a housekeeper with a family. These 
designations are usually, although not always, considered 
synonymous to the extent of requiring a householder or 
housekeeper to be the head of a family. 

Under the constitutional or statutory piovisions 
of a number of states, it is necessary'*^ and sufTi- 
cicnt,^^ in so far as persoii.il status is concerned, 
that the claimant of a homestead he the head of a 
family, under others it is necessary'*^ and sufti- 
cicnt’'’- that the claimant be a householder having a 


family, and under still others it is necessary^^ 
and sufficient®^ that the claimant he an actual bona 
fide housekeeper with a family The necessity of the 
existence of a family is discussed supra § 23, and 
the construction and application of a statute desig¬ 
nating a debtor having a family infra § 28 

To constitute a person a head of a family or a 
householder or a hoiisekeiper, within the meaning 
of the homestead provisions, it is not necessary that 
such person should be a husband, wife, or iiarcnl,*^'^ 
or a husband, or father, or of the mascnline gen¬ 
der,®® but W'here the relation of husband and wife 
or parent and child does not exist it is said lb*it tlie 
relation should be one in which a continuing per- 
seinal authority <in(l obligation rests on one for the 
welfare of the others who in Luv should, or in f.ict 
do, recognise him as the head of the family 

Head of familx Who is the head of a family 
within the meaning of a homestead jirovisioii must 
be determined from the f.icts of each case Tlie 
expression has been considered to mean the pet son 
who controls, snpeivises, and manages the alfairs 
about tlie house,®^ <ind to refer to a jxison who 


Mother-in-law 

Kv—Scholl V Taiuronz, IT Kv I-i 071, 
W Kv L JL’S 

Informally adopted niece 

SC—Fant v (Jint. 1& SE 721, 30 
HC'' 576 

Unmarried daugfliter 

Ohio — Itoi I igci V Fischei, 8 Oliio 
Dec (Uo[»iinl) 776, 9 Cmc L liul 
337 

Bon and eon’s wife 

Iowa—Tyson v Reynolds, 3 N W 
169, 52 Iowa 4 11 

49. ITS—In re Deals, D C Idaho, 1 
P” Supp 37—In re Denduiler <SL 
ForlMon, D (''(la , 291 F 762 
ArJz--Loblinn v V.andi r Vries Uoal- 
tv MorlKUSt (^0, 60 r 2(1 933, 48 
Ariz ISO 

Fla—M(U)rt head v ToiiRue, 18.3 So 
804. 134 P'la. 135. 118 A L. R 1377 
— Whiddtn V Abbott, 168 So 253, 
124 PMa 20.3—DaviM v Miami Dea< h 
Dank & Trust Co. 128 So 817, 99 
Fla 1282 

SC" —Fx parte Mmiow, 100 SE 506. 
183 SC 170, no ALR 898—Dorn 
V Stidham, 1,17 SE 331, 1.39 SC" 
66-Ex parte Sams, 119 SE 708, 
126 SC 24.5 

Wti^^h —Morlev v Morley, 230 I’ 645, 
131 A\ash 540 
29 C J p 70.5 note 71 
Alternative reqnirexneut 

(1) In liouisirina, under the con¬ 
stitution, it is isstiitial to the ex¬ 
emption of a honu'stead that the 
debtor be the head of a fannlv or a 
person having: a mother or father or 
a person or persons dependent on him 
or her for support — Waahlntfton 


Rank S: Trust Co v ("arm r, 1.5? So 
560, 178 La 902—I’ludentiul Ins Co 
of Amern a v Cliilllorv, 145 So 6 1(5 
T.«a 1(158— Planters’ Hank A Trust Co 
V Savant. 13t So 394. 172 Ln 461-- 
Hank of Lafavette A Trust Co v 
PXiJire. 126 So 016, 160 lai 1185 

(2) ApplUation of piovision rtlat¬ 
ino to dei>(*ndmts see infra 28 

(3) Und(‘r the constitution of an¬ 
other state. It Is essential to the ac- 
auisition of a home.slead ripht or, 
after abandonment, the n .k quisition 
llieTcof, that < laimant he married or 
tin* hf>nd of a family—Hoesi>n v. 
Hvnrs, 63 S W 2d 540. 187 Aik 066 

50. ITS—In re Hoitlelon, ]>CLa, 2 
F 2d 164, adhered to on rehear inK 
4 F2d 285 

PI.i -- Oseoola Fertilizer C"o V Sauls, 
121 So 780, 08 Fla 330 
S C —In re Snoddy’s Estate, 21 S E 2d 
198. 201 SC It 

Utah—Allred v Wood. 270 P 1089, 
72 Utah 427 

Oeasiug: to be, but ag’am becoming’, 
head of family 

Where eifditois failed to enforce, 
the ir (laiins against a de'htor at a 
time when he had ceased to he the 
liead of a family thev < annot enfone 
their (lalms against his honn^stead 
after he has again become the lit ad 
of a faniilv—Chafee v Kainev, 21 S 
C 11 

Statutory right of head of family to 
aeltet homestead see infra § 4 7 

51. Ill—Logue V Von Almen, 40 N 
E 2d 7.1, 379 Ill 208. 140 A L R 
251—Johnson v Muntz, 4 N E 2d 
826, 364 III 482—Rock Island Bank 
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& Trust Co \ Lamont, 108 N E 
430 36J 111 112 

Miss—Moor e y Sv kes’ Estate, 149 
So 789, 167 Miss 12.5—Kirnhroiigh 

V Powell, 108 So 108 141 Miss 

4 08 

2!) C .1 p 705 notes 74, 04 

Under provisions conferring: ex¬ 
emption on householder or lu'.id ot a 
family, the houstholdd must ii.ive a 
family—Cdllioun v W'llli.irYis 32 
Oiatt 18, 71 Va 18, 34 Am R 7 59 - 
20 C J p 70,5 not! Of) 

52. Ill —Logue V Von Almen, 40 N 
E 2d 73, 379 Ill 208, 340 ALR 

2.51 

53 Ivv —l^avis V Dean, .13 S \\ 2d 
.140. 236 Kv U.2 
20 C J p 70.5 note 7t 
54. Kv—Fust Nat Hank of Jackson 

V Oliver, 1.50 S W 2d SOI 286 Kv 
286—Ovyens v Altshelhi & Co, 91 

5 W 2d 811, 263 Ky 727 

55 Mo—Rnlenour-ii.iki r Orixi'ry 

Co V Monroe, 43 SW 63.3, 142 Mo 
165 

29 C J p 795 not! 76 

66. S("—Dorn V Stidham, 137 SE 

331, 139 S (" 66 

57. Fla—^Whidden v Abbott, 168 So 
253, 124 Fla 203—Davis v Miami 
Heaeh Rank Ac Trust pn, 12S So 
817, 09 Fla 1282—Jolins v liowden, 
66 So 1.55, 68 Fla 32 

58. Fla—Hillsborough Inv Co v. 
Wilcox, 13 So 2d 448 

59. Mo—Ridenour-Hakt ‘1 (hoceryCo 

V Monroe, 43 SW 6.13, J42 Mo 
165 



40 C J S. 


HOMESTEADS 


§ 24 


keeps house and has living with him and is support¬ 
ing some person or persons®^ whom it is his legal or 
moral duty to support, see infra subdivision b of 
this section The term means one of the persons 
composing the family and not two or more 

Householder or householder hainng a family 
While the ordinary meaning of “householder” is 
that such ])crson is the head of a family, on whom 
the other members are dependent,®^ and hence usu¬ 
ally does not embrace subordinate members of the 
family,®^ it has been held that the term “household¬ 
er having a family” docs not necessarily rec|uire a 
houschf)lder to he the head of a family^'^ and that 
the t \ein])lion is given to a married woman in her 
separate ]»io])eity when occupied as a homestead 
by herself and her husband and children As 
used in [irovisions confening the exemption on 
a householder or head of a family, the term “house¬ 
holder” IS held to mean the head of a family 

Housekeeper or housi keeper zuith a family As 
used in a statute confening a homestead exemption 
on a housekeeper or head of a family, the word 
“housekeeper” is synemymoiis with “head of a fam¬ 
ily To be entitled to a homestead under a stat¬ 
ute allowing a homestead to a “housekeeper with 
a family,” a person must keep house in the stale 

b. Obligation to Support and Condition of De¬ 
pendence 

In order to constitute a person a head of, or a 
householder having, or a housekeeper with, a family, 
there must be a condition of dependence on the part of 


the other members of the family on him and an obllOi- 
tion on his part to support them, but the support fur¬ 
nished may be partial and the obligation to furnish It 
may be moral or natural, rather than legal. 

While there is some contrary authority,and it 
is said that dependency is not the sole test,*^® it is 
generally considered that, in order to constitute one 
a head of a family, or a householder or housekeeper 
with or having a family, within the homestead pro¬ 
visions, there must be a condition of dependence 
on the part of the other members on him, and ci¬ 
ther a legal or a moral obligation on his part to 
support them, and a mere aggregation of persons 
living together under one head is not enough,al¬ 
though It IS not necessary for them to receive all of 
their sup])nrt from the debtor,72 and the extent to 
which contributions are made to dependents need 
not be considered,72 especially in a state where the 
constitutifin makes a distinction between the head 
of a family and a person having another person or 
persons de])endcnt on him or her for support, the 
head of a family being entitled to the exemption 
under such provision regardless of how much or 
little he contributes to the sujiport of dependents 74 
If the persons living with the debtor receive no 
support from him they are not dependents ,7''> and 
a person who is himself a dependent is not entitled 
to a homestead as the bead of a family or a house¬ 
holder having, or a housekeeper with, a familv 76 
\ person who keeps a boarding house is not the 
head of a family, where there arc no other persons 
besides the boarders, that is, no other persons de¬ 
pendent on him or her for support 7? 


Neb—^^Veathei iTJKlon v Smith, 112 
N\V 566, 77 Nob 369 
Person in authority 

Under liberal fonstruition of homc- 
stoad laws, “hfad of a lamilv” is one 
in autbontv wlioro tb( status or robi- 
lionsbip of the family exists—\adon 
V Yadon, 151 S VV 2d 969, 202 Aik 
614 

60. U S —In re Morrison, D C Ark , 
no F 7‘M 

29 C J p 795 note 79 

61. Miss—I’atrlrk v Bank of Tupe¬ 
lo, 152 So 838, 839. 369 Miss 157 

62. Ill—Hrokaw v Ogle, 48 NE 
394 170 Ill 115 

Similar statement 

"Houm holdt r," In statute alloyving 
borneslcMd exemption to householder 
baviiig’ a lamily, means a person who 
has a familv whom he keeps together 
and provides for, and of which he is 
the head and mastiT—Moore v 
Sykes’ Estate, 149 So 789, 167 Miss 
125 

“Hoaseholder” and “head of a family" 
need interchanereably 

Miss—llolsoinbaek v Slaughter, 171 
So 512. 177 Miss 653. 
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63 Ill —Hrokaw v O^le, 48 N E 394, 
170 111 115 

64. Til—Me Ni( hols v M( Nu hols, 
132 NE 448, 299 Ill 362 -Zander 
v Scott, 4() NE 2. 165 Ill 51 

65. Ill—Zander v .S< ott, supra 

66. Va—Calhtiiin v Williams, 32 
(Iratt 18 73 Va 18, 34 Am R 759 

67 Mo—(T.^mmon v McDowell, 298 
SW 3 4, 317 Mo 1336 

68. Kv—Kas(o v Sh< el, 8 Ky L 
703 

29 r J p 795 note 96 

69. Iowa—T\son v Reynolds, 3 N 
W 4 69, 52 Iowa 4 31 

29 7 p 798 nolo 66 

70. M 'ss—llolsomJiack v Slriugli- 
ter 171 So 54 2, 177 Miss 553 
There is no invariable test based 

solely on df]iendtnrt —lTills]>on)Ugb 

Iriv Uo \ \Vil< ox Fla, 15 So 2d 448 

71. Ky—Deboe v Hrown, 22 S W 2d 
ni. 231 Kv 682 

29 C .1 p 798 note 67 

Importance of dependency 

In determining whether one who 

claims a homestead exemption was 
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the head of d family, importance Is 
attached to the qiiesiion of depi n- 
denry—McUookev v Winter, 46 N E 
2d 81. 381 111 516 

Oliligrillon to support, and corre¬ 
sponding- condition of dependeru e 
as necessary to existence of fam¬ 
ily sei supra § 23 

72. US—In re Rordedon, DCTdi, 2 
F 2d 164, adheied to on n hearing 
4 F2d 285 

29 CJ p 799 note 68 

73. La —Thompson v Suet ession of 

dow^ 125 So 5S8 169 La 546— 

Thompson v Su( cession of Gow, 
123 So 616, 168 La 900 

74. La—Garner v Freeman, 42 So 
767, 118 La 184, 118 Am S R 361 

75 111—Ilolnback v Wilson. 42 N 

E ir>9. 159 Ill 14S 
29 C J p 799 note 69 

76. Ill—Logiu v Von Almen 10 N 
E 2d 73. 379 111 208, 140 A L II 251 

Kv —Deboe v Hrown, 22 S VV 2d 111, 
231 Ky 682 

77. Tex—Ro( o V Gre*m, 50 Tex 483 
—Whitehead v Nickelson, 48 Tex 
617. 
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Sufficiency of natural or moral obligation In a 
few cases it has been held, or said, that there must 
be a legal obligation to support on the part of a 
person to constitute him the head of a family, as 
in the case of the relation of husband and wife or 
parent and child but the weight of authority is 
in favor of the rule that a mere moral or natural 
obligation to support and a condition of depend¬ 
ence and actual support arc sufficient 

c. Living Together on Premises Claimed 

Under some, but not other, homestead provisions, It 
Is essential to a successful claim of a homestead interest 
In certain premises, by reason of being the head of a 
family or within some similar statutory designation, that 
the dependents of the claimant live with him on such 
premises 

While under some homcslcad laws actual occu¬ 
pancy of the premises by the family of the debtor 
with him may not be rcquiied to entitle him, as the 
head of a family, to a homestead.piovided the 
incidents of the family relation exist,the geneial 
rule is that to qualify as a homesteader, by reason 
of being the head of a family or within some sim¬ 
ilar statutory designation, it is essential that the de¬ 
pendents of the claimant should live with him on 
the premises claimed as a homestead and hence 
one who does not maintain a home and live with 
those who are dependent on him is not entitled to a 
homestead 

A mcic Icmjiorary scpaiatiori or absence of the 
family will not take away the homestead character 
of the premises Occupation hy the wife and 
family in the absence of the hnsb.ind is equivalent 
to occupation by the husband It has been held 

78. TT S—In rr Tavlot. D C'(In , 23 

V Cas No 13,755, 3 Nat Bnnkr Upr 

167 

29 CJ p 799 note 75 

79. I--Thompson v Succession of 
Gow, 125 So r.SS, 5‘)], L.a 546, 
quo! in Corpus Juris— Tlioinpson 

V SiKct‘HSion of CJow, 123 So 616, 

617. 168 J^n 909, quotiiiR Corpus 
Juris 

Miss—llolsomlinck v Slriughtei, 171 
So 54 2. 177 Muss 553 
20 rj p 709 nolo 76 

80. US- In lo IJordclon. D T La , 2 
F 2(1 164, adhoiod to on rihoaunK 
4 F2d 285 

Tonn—Hinds \ Huck, 150 S W 2d 
1071 177 T(mn 144 
29 CJ p 800 nol(» 78 [al. [)>] 

Occuparn \ goncialiy set infra 32- 

41 

81 . Iowa — Linton v Ciosliy, 9 NW 
311, 66 Iowa 386, 41 Am R 107 

Living togrelhcr as clcmi nt of family 
relation see supra 5 23 

ITsoesslty of occupancy by wife 

(1) A "homestead’' right may at- 


that the owner of a house does not cease to be the 
head of a family because he has rented the house 
and farm to a tenant, and the tenant lives thcrcun 
with his family, when the owner also lives thei 

As appears infra siihdiMSion d of this section, 
wherein applications of the foregoing rules to ]).ir- 
ticular classes of persons arc stated, the nc'cc^sity 
of dependents living with the claimant of the home¬ 
stead cxcmidion is of more inqiort.incc where the 
claimant is unmarried than where he is a hiishmd 
obligated to support his wife* or a divoiccd husband 
obligate'd to support minor children The necessity 
of the residence of the family within the state is 
discussed supra § 18 

d. Inclusion or Exclusion of Particular Classes 
of Persons 

(1) ITushand or father 

(2) Wife or mother 

(3) V^^'idowcr or widow 

(4) Unman led iiersons 

('') Other poisons 

(1) llnshand or Father 

A husband is usually considered to be the head of a 
family or to be within a similar statutory designation 
of the person entitled to a homestead, but whethei or 
not a father or divoiced husband is the head of a family 
Within the meaning of homestead laws depends on the 
circumstances and the law in the particular jurisdiction, 
the most important circumstance generally being the 
existence or nonexistence of minor children for whose 
support he is liable 

A husband is usiidlly the hc.id of a famil\, within 
the meaning of cxem])ti()n laws ,^7 ^ ,5 

85 TT s—Heartholomi'w v AVtsI C 
TNfli 2 F Cas N(i 1 071. 2 Dill J90 

N* HT—A\Pi\ V Davis, 128 A 332 81 
N11 414 

86 Mo - -Riown v Rrov n, 68 Mo 
388 

87 Fla—Nelson V Fi inkliii, 13 .So 
2d 771 

—R(>niond v Louisiana Trust 
Savings l{ank, 148 So 66 1 , 177 L.a 
409 

Miss - DalTKk V Rank oi Tupelo, 
152 So 83 8 l()9 Miss 157 

Ttnn—Whitilcld v 1‘popJo's Union 
Rank A Trust Co , 73 S \V 2d 690, 
168 Tt iin 24 
29 C J 1 ) 795 nolo 5 
Notwithstandingr his reduced im¬ 
portance ns a donnsiir laclor, tho 
husband is still ihr )n ad of the fam¬ 
ily 

Ga—Rroomt* v Davis, 13 Sr 749 ^ 
87 Ga 584 

Miss—Rati It k V Rank of Tupelo, 
152 So 818, 839, 169 Miss 157, cit¬ 
ing Ck)rpus Juris. 

Statutory right of husband, as head 


Inch all hough the wile may nevt r 
move upon the proptiU, hut it be- 
( omes a homestead fiom the time of 
Its deslR-nation as such hv thr head 
of the family, and the homestead es¬ 
tate «>xist.s wdien tht* husband lesidfs 
on the piopeiO even though thi wiTe 
absents hers(‘lf theiefmm as long ns 
the husband discharges his obligation 
(o suppoit her—Fust State Rank of 
Hiibhaid v Zeanon, Tt x (.h% Ajip , D>9 
S AV 2d 735 

(2) Wife need not join husliand in 
ntfup.in<\ of land in order lo com- 
pl(‘tf dediealioii as familv homestt^ad 
— Dorough V l*anse. Tt x Gu \pp, 21 
S W 2(1 09 

82. Flci—Mtioihcad v Tongue, 183 
So 804, ID Fla 135. 118 ALR 
1377 

29 C J p 800 note 80 

83. Mo—Klliot v Thomas. 143 S AV 
563, 161 Mo App 441 

29 CJ p 800 note 81 

84. Miss—Roberts v Thomas, 48 So 
408, 94 Miss 219, 136 Am S R 673 

29 C J p 800 note 85 
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that this is so althoii|:>;h his wife, who constituted 
his family, has deserted him,®* or lives apart from 
him,*® or although he fails to support her and their 
children,or even where he lives apart from her 
and fails to support her,®l as the marital relation 
and his duty to support her still exist and it has 
been said he is still the head of the family although 
he IS an invalid and she supports him Also a 
householder having a wifc,^^^ or a husband living 
< 111(1 lesiding with his family,95 ig a householder hav¬ 
ing a f.imily within the meaning of a homestead 
statute Furthermore, a statute designating the per¬ 
son (ntitled to a homestead as a housekce])cr with 
<i faniilv oomiirehcnds one who in good faith occu¬ 
pies pieinises as a homestead with his uife or wife 
.ind children,95 or one who, having a wife .and in- 
t.int child, and a house winch he has occupied as 
<i honuste.id, induces a daughter, because of the 
infirmities of himself and wife, and their inability 
to provide for themselves, to move into the house 
with them, <ind to assume its expense and care ^7 
Oik who lives with his wife on land is not deprived 
of his right to a homi'stead therein merely because 
he IS on bad terms with her and does not cohahit 
with hei,9* or merel\ because he may leave home 
temiior.irily from time to time ,99 ,nid, where his 
minor children live wuth him, a husband may ac- 
(|uiic a homestead reg<iidless of the enforced .ab¬ 
sence of the wife thiough her confinement in an 
as\lum ^ 


A father may be entitled to a homestead exemp¬ 
tion as the head of a family,2 but a limit must nec¬ 
essarily be set to a claim of such exemption;® he 
IS not allowed the exemption merely because he has 
children who have attained majority and left the 
paternal roof or have married and established 
homes of their own,^ and he ceases to be the head 
of a family when the members of the family dis¬ 
perse and the husband and wife separ.ite, each 
maintaining a separate existence independent of 
the other^s authority.® 

A dn^orced husband may be the head of a family 
under pioper circumstances,® as where he has mi¬ 
nor children who are actually living with him, not¬ 
withstanding their custody has been awarded to 
the divorced wife,*^ or, except under statutes con- 
tem])lating residence of the minor child on llie 
piemiscs wuih him,® where he has a minor child for 
whose support he is liable, regardless of the cus¬ 
tody of the child9 or whether or not the child lives 
with him 19 However, a man is not entitled to a 
homestead exemiition where a divorce leaves him 
without a family of w^hich he remains the head,ii 
as where his only cliild is married and is a mem¬ 
ber of another family residing elsfw’here^® One 
w’hose wife has secured a divorce because of his de¬ 
linquencies cannot thereafter select a homestead in 
her land 


of family, to ’=irUct honic stead see 
infra 5 47 

88 Ark—(1.lies V Slfv lo, 4 SW 53, 
IS \Tk 530 

JO C J p 70C note C 

89 Mo—IJrown v Stratton, 8 Centr 

1. T 16 

90. Mont—rtarrv v Wef^lfin Assiir 
(\), 40 1’ 14S, 10 Mont 671, 61 

Am Sit 5]() 

‘JO T p 706 note 8 

91 SC’—Ap])( al of Tlrookland Bank, 
100 SR 150. 112 SC 400 

20 CJ p 706 note 10 

92. S C “-Appeal of Brookland Bank, 
snpi a 

20 C J p 700 note 10 [aj 

93. S C -Ajipral of Brookland Bank, 
supra 

94. Ill—Kitchell V. Burgvvin, 21 Ill 
40 

95. Ill—Johnson v Muntz, 4 N E 2d 
826, 304 III 482 

96 Kv—Stults v Sale, 17 RW 148, 
OJ Kv 5 13 Kv B 337, 36 Am S R 
57.5, 13 I. UA 743 

20 C J p 796 note 14 

97. Ky - Tlolbuin v I’fanmiller, 71 
S VV 940, 114 Ky 8.11, 24 Kv L 
1613 

98. Mont —Barry v. Western Assur 


To. 49 P 148, 19 Mont 571, 61 Am 
R n 530 

99. Kv—(^ariington v Ilcrr in, 4 
Bush 624 

29 CJ i> 800 note 84 

1. Tenn—Binds v Buck, 150 R W 2d 
1071, 177 Tenn 444 

2. Term—Whitfield v People’s Un¬ 
ion Bank Tiust Co. 73 R VV Jd 
690, 168 Tenn 21 

Father of minor child, who, under 
the law of the state, has tlie light 
to suppoit from him, is the In ad of 
a Icimilj-, within the honnstisid ex¬ 
emption aitiele of the ‘•tate conslitu- 
tion, whether the child lives with 
him or not, and itR.irdl-^ss of wtudh- 
ei he (ontrlhut»«5 the whoh or onl\ 
a p.iit of Its suppoit—In n Boidr- 
lon, DC La, 2 F 2d 164 adhued to 
on rehearing 4 F 2d 285 

3. La—Washington Bank & Trust 
Co V Can u r, 152 Ro 560, 178 La 
902 

4. La—Wa.shington Bank & Trust 
Co V Carrier, sujira 

Father who lives with married son 
in a house built and eontioiled by 
the son, although on kind owned hv 
the father, and who contributes only 
as muih of the family support as is 
necessary to his own maintenance, is 
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not entitled to a homestead —Powers 

V Rample, 16 Ro 291, 72 Miss 187 

5. Fla—loidin v Iordan, 132 So 
466 100 Fla 1586 

6 US_Tn If Rhodes, D C Ohio, 109 
F 117 

J'l CJ p 796 note 15 

7. Mont—T>i‘ Fonlenav v Childs, 19 
P 2cl 650 93 Mont ISO 

29 C r p 796 note 15 fal 

8. NT> Hol.omb v Ilol<‘oml> 120 

NW 5 17, 18 ND 561 21 Ann Cas 

1115 

9 Fla—Osf eola Fertilizer Co V. 
Rauls, 12 1 Ro 780, 98 Fla 339 

Tf V Crinimucial Vat Bank v 
Posey. Ci\ App , 31 R W 2cl 678, rc- 
\ 11 St d tin othei ground,s T’osey v 
Commert lal Nat Bank, Com App , 
.5.5 R W 2(1 .515—.It‘tcr v Jeter, Civ 
Ap|). 281 RW 598 

10 US—In re Boiclelon, D C La , 2 
F 2d 164, .sdheied to on rehearing 
4 F2d 285 

IL Ttx—T.an1t)n v Rtate Nat Bank 
of El I’aso, Chv App , 43 S W 2d 957, 
alTlimed 79 S W 2d 883, 125 Tex 16, 
97 A L R 1093 

12. Tex—Ttinton v State Nat Rank 
of El Paso, supra 

13. Neb—Klamp v Klamp, 79 N.W, 
736, 68 Neb 748 
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(2) Wife or Mother 

A wife or mother may or may not, according to the 
clrcumttances and the law of the particular state, be 
entitled to a homestead exemption as the head of a 
family, a householder having a family, or an actual bona 
fide housekeeper with a family 

Inasmuch as the husband usually is deemed the 
head of the family, see supra subdivision d (1) of 
this section, as a rule, in the absence of constitu¬ 
tional or statutory provisions permitting a different 
conclusion, the wife, as long as her husband is liv¬ 
ing and there has been no separation, cannot claim 
a homestead in his property This, it has been 
held, is the rule even though he fails to support 
her She may not, under the circumstances, be 
entitled to a homestead exemption as the head of a 
family,^® as where the family is supported by the 
husband^7 j^nd she is living with him^^ or he has 
moved to another place for business reasons and 
she IS not entitled to claim property in one county 
as a homestead where the residence and domicile 
of the husband and members of the family, other 
than herself, are in another county, and husband 
and wife are not legally separated ^0 However, 
some constitutional or statutory provisions contem¬ 
plate that the wife may in fact be the head of a 
family and as such head be entitled to homestead 
exemption rights-^ in realty owned by her, see in¬ 
fra § 90, and on which she lives with her husband 
and children,22 or that the wife is entitled to such 
rights in property owned by her where she is an 
actual bona fide housekeeper with a family 23 Un¬ 
der the construction placed on some statutes a wife 

14 ITS—Ito^pnborg' V, Jett, CC 
Aik, 72 F SO 
29 CJ p 796 note 21 

15. Mont —Tl.irrv v Western Assur 
Co. 49 1* 148, 19 Mont 571, 61 Am 
SK 530 

16. Fla—Jones v. Fcdcrnl Form 
Moiti? Cot poiation, 188 So 804, 138 
Fla 65 

29 C J p TOG note 21 [a] 

17. l.a—PlantBank & Trust Co 

V Sa\ant 114 So !94, 172 La 164 
—P.Hiik i)f Lnta\etto & Trust Co 

V Fable. 126 So 91 f. 169 La 1185 
29 CJ p 796 note 21 [c] (1). 


is entitled to interpose all claims of homestead 
which the husband could have interposed, where 
the husband has absconded,2^ has abandoned his 
family,25 has become a fugitive from justice,2® is 
imprisoned for crime,27 or is under a disability,"^ 
provided the wife is otherwise cpialificd as a bc.id 
of the family, a householder, or housekeeper, with¬ 
in the meaning of the homestead provisions -2 Af|- 
er a permanent separation of husband and wifc,”*^ 
even by agreement ,21 and his refusal or neglect to 
furnish her with a home or support, the wife will 
have the right to acquire and hold property m the 
same manner as though she were sole or had been 
divorced ,22 and if she purchases land and occupies 
It by herself and family as a homestead, she will be 
protected, under the statutes, in the same maniu r 
as any other householder "2 A married weiman 1 p- 
ing with hci minor son, ajiart from hei husband but 
undivorccd from him, is a '‘housekeeper with a fam- 
ily ”34 xhc homestead rights of a wife as such aie 
discussed infra § 26, and the selection of a home¬ 
stead by a wife infra § 47 
A another may he entitled to a homestead exemp¬ 
tion where, in fulfillment of a natural or moral ob¬ 
ligation, she is sii])i)orting adult children living wnth 
hcr25 or temporarily confined in a hospital for the 
insane, 2 ® hut not where she is separated from her 
husband, no other person icsulcs with her, and no 
person IS dependent on her 27 

(3) Widower or WkIow 

A widower or widow may be entitled to a homestead 
exemption as head of a family or as a householder hav- 


Zn TTtali tho husband js no moie 

dosiffnated llu* head of the family 

than is the wife—^Volkoi-Scowoi of I 

Lumber Co v Vanee, 88 P 896, 32 

Utah 74, 125 Am S R 828 

22. Fla—Ilipelo-w v Dunt»hc 198 So 
13. 144 Fla 330. dt iiMnn k hrannR 
197 So 328, 14 1 Fin GOl 

Wife engragred in. hasineBS in her own 
xuune 

US—Rlchaidson v Woody aid. Vu . 
104 F 871, 44 CCA 235, 5 Am 
llankr 94 

29 CJ p 800 note 93 

23. Kv—111 ewer v 13n*wer, 105 S 
W2d 582, 268 Kv 6J5 

24. Ala—Cofer v Sciogpms 13 So 
115. 98 Ala 342, ,19 Am S It 54 

25. Utih—Thompson v Re^nolda, 
204 P 516, 59 Utah 416 

29 C J p 796 note 25 

26. Ark—Hollis v State, 27 S W 
73, 59 Ark 211, 43 Am S R 28 

27 . Ala—Cofer v StioKplns, 13 So 
ns. 98 Ala 342. 39 Am S R 54 

28. Ala —Cofer v Scropgins, supra 

29 . Ala—Cofer v ScioiTgitis, supra 
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Aik—TTollis V State, 27 SW 73. 59 
Aik 211 43 Am S R 28 
30 Ill—Ktnlry v Iludilson, 99 Ill 
49.1, 39 Am H 31 

31. Ul ill - Tliornpson v Reynolds, 
204 J* 516 59 Utah 410 

32. Tll^Kf'nJty v Iludfls^on, 99 Ill 
493 39 Am R 31 

Wife may purchase property and 
dedicate it to use as homestead 

whore the husband has pi<;\i(h'd iio 
other homi'sload for her us(' ,iiid, al¬ 
though husbind and yite .n e not liv¬ 
ing togtlhiT tb(v aie not divont'd 
and the m.iiital lelntion still ixisls 
between tlu m ~ Texas J ilulithu Co 
V Mook', TexCivAjip, 102 S W 2d 
419, enoi dismissed 

33. Ill—Kenley v Ikublson, 99 Ill 
493, 39 Am R 31 

34. Kv—Lie V Hughes, 77 SW 
386, 25 KvI. 1201 

35. Miss —Holsomhack v Slaughter, 
171 So 542. 177 Miss .551 

36. Miss—HoUsombai k v Slaughter, 
supra 

37. Ill—M(Oooke\ v Winter, 46 N 
E 2d 84. 381 Ill 516. 


18. T.a—Pa>ne v Phillips, 115 So 
129 164 La 1015. 

19. Fla—Jones v Federal Farm 
Mortg Corporation, 188 So 804, 
138 Fla 65 

flO. Miss—Ikitiick V Hank of Tu¬ 
pelo, 152 So 838, 169 Miss 157 
ai« Fla —Nelson v Franklin, 12 So 
2d 771—Bigelow v Uunphe, 198 So 
18, 144 Fla 330, denying rehearing 
197 So 328. 143 Fla 603—Jones 
V. Federal Farm Mortg Corpora¬ 
tion, 188 So 804. 138 Fla. 65. 



40 C.J.S. 


EOMESTEADS 


§ 24 


ing, or a housekeeper with, a family, but not where he or 
she has no child or other relative dependent on him or 
her for support. 

A widower may be entitled to a homestead ex¬ 
emption as a head of a family or a householder or 
housekeeper with or having a family, as the case 
may be, within the meaning of the homestead pro¬ 
visions, where he has a child or children or other 
relatives dependent on him,38 but not where he has 
no child or other relative dependent on him for sup¬ 
port,whether he is living alone^® or with another 
person or persons,^^ So also a widow may be the 
head of a family within the meaning of homestead 
provisions,"*2 as where she has children living with, 
and dependent on, her,"^2 or she supports other de¬ 
pendent relatives, such as grandchildren,grand¬ 
children of her deceased husband by a former 
wife,^^* nephews or nieces,^® nephews or nieces of 
her deceased husband,^or stepchildren A for¬ 
tiori, a widow, when she is the head of a family, 
can claim a homestead in her own separate jiroper- 
ly**^ However, a widow cannot claim a homestead 
as the head of a family unless she has a child or 
some other relative dei)endent on her foi support 
and she is not entitled to a homestead under some 
statutes where she is not an actual bona fide house¬ 
keeper with a family-'^i or a householder having a 
family ^2 The continuance of a homestead exemp¬ 
tion 111 favor of a surviving spouse is considered in¬ 
fra §§ 243, 259. 


(4) Unmarried Persons 

An unmarried person Is entitled to a homestead ex¬ 
emption as a head of, a householder having, or a house¬ 
keeper with, a family when, and only when, there Is 
living with such person someone who is dependent on him 
or her for support and whom he or she is under a legal 
or natural duty to support. 

Under statutes restricting the right to the head 
of a family or to a householder or housekeeper with 
or having a family, an unmarried man is not enti¬ 
tled to homestead exemption if there is no one de¬ 
pendent on him whom he is legally or morally bound 
to support,52 or if persons whom he supports do 
not live with him ,54 but it is otherwise if he main¬ 
tains a home and has living with him and supports 
persons who are dependent on him, and whom he is 
under such a duty to support, as a father, mother, 
sister, illegitimate child, or the like 55 Likewise an 
unmarried woman is not entitled to a homestead as 
a head of a family or a householder or housekeep¬ 
er with or having a family, if she has no person liv¬ 
ing with her who is dependent on her for support 
and whom she is under a legal or natural duty to 
supi)ort,55 but It is otherwise if she has living with 
her and sujiports such a person, as a mother, an il¬ 
legitimate minor child, oi the like 57 

(5) Other Persons 

A son, grandson, grandmother, guardian, or im¬ 
prisoned convict may, under proper circumstances, be 
the head of a family within the meaning of the home¬ 
stead laws, but It 15 otherwise as to a person living m a 
house With servants only and having no dependent 


38. ITS—In rc Mussey, D C Tex , 
17‘) F 1007 

29 C’ T p 797 note 37 

39. TjM —W^nshintcton Unnk & Trust 
Co V Cairicr, 152 So 5C0, 178 La 
902 

Wasli -Morley v Morley, 230 T 645, 
ni Wa-h 540 

29 C J p 797 note 46. 

40. Mo —Gammon v McDowell, 298 
SW 34, 317 Mo 1336 

41. Mias—rowers v Sample, 16 So 
293. 72 Mms 187 

29 CJ p 797 note 46 [b], p 798 note 
07 lb] (8), (9) 

42. Iowa —American Nat Bank of 
Alamosa, Colo, v WethoTell, 200 N 
W 221, 198 Iowa 648 

La --Doucet v Fontenot, 115 So 655, 
165 Ln 4 58, Cf'rtioiari denied 49 S 
Ct 2K 278 US 561, 73 L Ed 506 

Tenn —Whitfield v People’s Union 
Bank Trust Co, 73 S W 2d 690 
108 Tenn 24 

43. Ark—Yadon v Yadon, 151 SW 
2d 969, 202 Ark 634 

La—Thompson v Suetession of Gow, 
125 So 588, 169 La 646-—Thompson 


v Succoasion of Gow, 123 So 616, 
168 La 909 

29 C J p 797 note 38 

44. Tex —OranKe First Nat Bank v 
SokolskI, CivApp, 150 SW 312 

45. Tex—^Wolle v Buckley, 52 Tex 
641 

46. Tenn —Ex parte Brien, 2 Tenn 
Ch 33 

TfX—Ameriean Nat Bank v Cruder, 
CivApp, 71 S W 784 

47. Ti nn --Ex parte Britn. 2 Tenn 
Ch 33 

48. Ga—Holloway v Hollowa\, 12 
SE 943, 86 Ga 576. 22 Am S K 
484, 11 Lit A 518 

49. ND—O’Hare v Bismaick Bank, 
178 NW 1017, 45 ND 641 

29 CJ p 797 note 45 

50. Ariz—Lobban v Vander Viies 
Realty & Mort^rape (^o, 60 P 2d 
933, 48 Ariz 180 

29 C I p 797 note 46. p 798 note 67 
tb] (7) 

51. K^ —Davis v Dean, 33 S W 2d 
340, 236 Ky 362 

Widow living alone upon land in 

which a homestead is claimed is not 
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a "housekeeper Elliot v Thomas, 

143 SW 503, 161 MoApp 441 

52. Miss—Kimbrough v l^owell, lOS 
So 498, 143 Mias 498 

53. Ark—Gibson v Denton, 70 SW 
2d 732, 190 Ark 569 

Tt‘nn—Whitlic Id \ J’eople’s Union 
Bank Trust Co, 73 S W 2d 690, 
168 Tenn 21 

29 CJ p 797 note 40 p 798 note 67 
[b] (3) 

Contention held not supported by 
facts 

Tex —Talamantes v Flores, Civ App , 
290 S W 791 

54. Fla—Mooihfad v Yongue, 183 
So 804, 134 Fla 135, 118 ALR 
1377 

29 CJ p 800 note 80 la] (3) 

55. Kv—Owens v Altsheller & 
Co, 93 SW2d 844, 263 Kv 727 

29 CJ p 798 note 50 

56. Ky —Robinson v Turner, 14 
KyL 79 

29 C J p 798 notes 56, 67 [b] (6), (6) 

57. S C —Chamberlain v Brown, 11 
SE 439. 33 SC 507 

29 CJ. p 798 note 56. 
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A son living with his widowed mother and sup¬ 
porting her may be the head of the family,as 
may also a grandson who is the sole support of his 
aged grandmother.®® Also a grandmother who has 
living with her and supports a grandchild is the 
head of a family,®® or a housekeeper with a fam- 
ily,®i within the meaning of the homestead laws. 

A guardian may, under some provisions, be con¬ 
sidered the head of a family of minor children. 

hnprisoned convict. A man does not necessarily 
cease to be the head of a family by reason of his 
being incarcerated in a state prison 

Master. A man or woman who lives m a house 
with servants only, having no relative or other per¬ 
son dependent on him or her, is not the head of a 
family so as to be entitled to claim a homestead ex¬ 
emption but a person so living has been held to 
be a housekeeper entitled to a homestead 

§ 25. - Unmarried Person 

An unmarried person may be within a statutory 
designation of the persons entitled to a homestead 

Homestead laws, although not in terms designat¬ 
ing an unmarried person, contemplate that such a 
person may, under certain circumstances, be entitled 
to a homestead The application of other desig¬ 
nations to an unrnariied person is discussed supra 
§§ 23, 24 d (4), infra § 28 


§ 26. - Wife 

A wife has such homestead rights as are accorded 
her by constitutional or statutory provisions of the par¬ 
ticular state 

The property in which a wife may have a home¬ 
stead IS considered infra §§ 90-92, and whether a 
wife is entitled to a homestead as the head of, a 
householder having, or a housekeeper with, a fam¬ 
ily IS discussed supra § 24 d (2) Under the ex¬ 
press provisions of some statutes, a wife Ining 
with her husband may have a homestead Under 
other constitutional or statutory provisions, she lias 
valuable and substantial rights in the homestead®* 
of the family®® or husband^® during his lifetime, as 
well as after his death, see infra §§ 243-254, and in 
certain cases may select, see infra § 47, or claim, 
see infra § 211, the homestead, but she has no ti¬ 
tle to her husband’s homestead dining his Iifc,^^ 
and her interest is dependent on his'^^ jpj is ^ot ad¬ 
verse to him except in so far as she is given the 
right to prevent alienation The necessity of con¬ 
sent to, and joinder in, a transfer or encumbrance 
is discussed infra § 130 

§ 27. - Guardian or Infant 

Under a few homestead provisions, the guardian of 
a family of minor children or the minors themselves may 
have a homestead. 

The right to a homestead has sometimes been be¬ 
stowed by constitution oi statute on the guardian 


58. RC—Scott V Moseley, 32 SR 
450, 54 SC H75 

Utah —Uunkor v Coons, 60 P 549, 
21 Utah 164, 81 Am R R 680 

69. Cal—Lakas v Archambault, 176 
P 180, 38 CfllApp 366 

00. Mont—Ehtcriy v Broadway 
GarnKc Co, 286 P 172, 87 Mont 
64 

61. Kv—rJlev V Smith, 5 RW 869, 
9 Kvii 615 

29 C.T p 799 note 76 [a] 

68 . Oa—Rountree v Dennnid, 59 
Ca 6^9. 27 Am R 401—ILolf v 
.Johnson, 40 Ga 565 

63. T(*nn —Brvant v Freeman, 183 
SIV 731, 134 Tenn 169, Ann Cas. 
191710, 111 

29 CJ p 79b note 27, p 798 note 60 

64. Tenn—AVhitfield v People’s Un¬ 
ion Bank ^ Tiust Co, 73 S W 2d 
690, 691, 168 Ttnn 24, citing Cor¬ 
pus Juris. 

29 C.J p 798 note 61 

65. Vt —i’ii‘r( e v Kusic, 56 Vt 418 

29 C J p 798 note 62 

66 . SD —Hesnard v I'Junketl, 60 N 
W. 169, 6 SD 73 

29 C J p 800 note 90 

67. Ohio—Ohio Ravings A Trust Co 
V Schumacher, 172 N E 682. 96 
Ohio App 66, affirmed Schumacher 


V Ohio Savings & Trust Co, 169 
NE 442, 121 Ohio St 446 

68. Neb—Alston \ Alston, 184 NW 
82. 106 Neb 623 

Tex—Wingart v Baxter, Civ App , 
30 S W 2d 522. error refused- Me- 
dearis v Buratti, Civ App, 276 S 
W 617 

29 C .T p 800 note 92 [a] 

Yested nght 

Where husband fails or refuses to 
claim homestead exemption, wile, 
otherwise destitute, who files and 
records homesltad detlaialion, has a 
vested right or interest in home- 
f'tcad which cannot he divested with¬ 
out her consent—lie>mond v Lou¬ 
isiana Trust & Ravings Rank, 148 So 
663. 177 La 409 
Assertion of rights 

Wife wlio flUd iind recorded statu¬ 
tory hoiru'stcad deciaialion is entitled 
to assert her rights in homestead 
against husband's mortgagee, as de¬ 
pendent wife, in default ot husband’s 
exeicise of hoiriestf.id exemption in 
wife’s behalf, legaldless of whetln^r 
cimount sht ieto\«r<*d would liave to 
be turned o\cr to husband as head 
of commnnitv—lle\mond v Louisi¬ 
ana Trust Savings Bank, supia 
Right to rents 

(1) Where head of family rented 
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land set apart as exemption aft(‘r 
abandoning wife and inovinp;. wife 
could rolleet rent without liability of 
either tenant or wife to husband — 
Wood V AVood, 155 S E 678 1 71 Ga 
389 

(2) Tenant proeured by husband 
for homestead exemption of wlu< h 
wife w^as sole heni'ficiarv was tenant 
of wife, rule prohibiting attornment 
by tenant to another claimant not 
being apphcaido—Wood v AVotxI, .su¬ 
pra 

(3) If wife IS sole beneficiary of 
exempt land, renting of Innd by head 
ol Inrnily is for wife’s hern fit —AA^)od 
V Wood, supra 

69. Tfx—Wallingford V Boyven, Clv 
App , 104 R W 2d 188 

70. Right of oocnpancy with hus. 
band 

Ala—I’eopie’s Rank of Bed Lev( 1 v 
R.iriow & AViggins, 94 So 600, J08 
Ala 433 

29 CJ p 800 note 92 [h] 

71. Ala—Fit s A Sons v Lowtiy. 147 
So 136, 226 Ala 329 

72. UR—Tn re Marsdiall, D C FJa , 
287 P 187, petition to superintend 
and revise denied, CCA 296 F 
685 

73. US—In re Mai st hall, supra 
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or trustee of a family of minor children^* or on 
the minors themselves The right of an adopted 
child to a homestead is discussed in Adoption of 
Children § 59 a. 

§ 28. - Other Designations 

Various constitutional and statutory designations of 
the person entitled to a homestead exemption, some re¬ 
quiring, and others not requiring, the claimant to have 
a family or dependents, have been construed by the 
courts. 

Constitutional or st.itulory provisions which do 
not require a ]ierson claiming a homestead exemp¬ 
tion to have, or be the head of, a family or to have 
dcpendiMits include those which extend the home¬ 
stead right or privilege to any person'^^ or to any 
resident of the state'''^ or which simjdy provide that 
the homestead must be the actual abode of, and oc- 
ciijiicd by, the owner, Ins or her spouse, parent, or 
child Under such piovisions an unmarried per¬ 
son may have a homestead However, provisions 
exempting a homestead occupied as a residence by 
the family of the owner docs not confer a home¬ 
stead exemption on an adult unmarried person who 
IS the ouncr of the property and a member of her 
father’s family, but does not have a family of her 
own An unman led debtor who siippoits his mi¬ 
nor illegitimate children and lives with them on the 
premises claimed as exempt is within a statute con¬ 
ferring a homestead exemption on a debtor having 


a family.®^ Such a statute is enlarged, rather than 
restricted, by another statute which declares hus¬ 
band and v\ifc living together, and a widow or wid¬ 
ower living with an unmarried daughter or unmar¬ 
ried minor son, entitled to the homestead exemp¬ 
tion the latter statute is not exclusive 

Person having dependents A constitutionfd pro¬ 
vision allowing a homestead exemption to a pci son 
having a person or persons dependent on him or 
her for support is ajiplicable when,*^ and only 
when,^*'* the requisite condition of dependency ex¬ 
ists It must apiiear that the persons claimed to be 
dependents, or who arc actually being supported by 
the homestead claimant, arc legally entitled to sup¬ 
port by such claimant and the title to the home¬ 
stead, and the obligation to support, creating the 
dependency, must occur in the same person Per¬ 
sons who are able to earn ,i living aie not depench nts 
within the ])rovision but it is otherwise as to 
infant children who do not own property sufficient 
to maintain them, although they work and earn their 
own living in part 

Under another constitutional provision giving a 
homestead exemption not only to the head of a fam¬ 
ily, but also to any person having the care and sup¬ 
port of dependent females of <iny age, who is not 
the head of a f.imily, any person occupying such a 
position, whether mariicd or single, or male oi fe¬ 
male, IS entitled to the exemption 


74. Ga—Rountree v Donnard, G9 

Ga 620 27 Am R 401 

29 CJ p 795 note 70 [a], P 800 note 
94 

75. Ala—Gofer v Scroppins, 13 So 
115, 98 Ala. 342, 39 Am S R 64 

76. Cal—Ilohn v Pauly, 106 P 266, 
11 Cal App 724 

29 C J p 801 note 4 

77 Mieh—Fitzsimon'i v Kane, 222 
NW 111, 112, 245 Mich 246, quot¬ 
ing Corpus Juris. 

29 C J p 801 note 2 

78. Or—Smith v Kay, 64 P 2d 1160, 
153 Oi 80, rehearint? denied 55 I' 
2d 794. 153 Or 80 

79. Or—Smith v Kay, supra 

Wis—In re Fi'^h's Estate, 253 N W 
387. 214 Wis 464 

80. Kan—I’roteclion State Rank v 
Baker. 51 I‘2d 469, 143 Kan 201, 
rehfannK denied .ind opinion sup¬ 
plemented 55 P 2(J 818, 143 Kan 
526 

81. Ohio—In rt* Zerkle’s E'^tdtf, 42 
NE2d 204, 68 Ohio App 480 

82. Ohio—In re Zerkle’s Estate, su¬ 
pra. 


83. Ohio—In re Zerkle’s Estate, su¬ 
pra. 

84. Ea—Milliken v Rogrer, 70 So 
848, 138 Ea K23 

29 C.l p 791, note 21 r< I (H), p 798 
note 67 [c], p 799 note 75 (2) 

ZUegritimate or adulterine depend¬ 
ent children aic suffu lenL to '^atistv 
the lequiiements 

US—In re lU-nnett, D C La , 33 F 2d 
335 

Ea—Fainu'Ts’ Mercantile Co \ Guil- 
lor>, 90 So 222. 1 19 La 858 

85. La—AVashinffton Bank & Trust 
Co V Cairiei, 152 So 5(>t), 178 Ea 
902—Pi udential Ins Co of Amf i k a 
V Guillor\ 145 So 6, 175 Ea 1058 

Persons otherwise supported 

(1; It cannot propcilv be said that 
lilt wife has a pt rson or pci,suns dt- 
pendent on h»T lor suppoit wheio lhf‘ 
fainilv is bonip suppoited by the 
husliand, as head and master of tht 
community, with the aid of other 
members of the fanulv, although the 
eommunily, in providin*? this sup¬ 
port, uses the s«‘parate propert> of 
the wife —Bank of Lafayette & 


Trust Co V Fabre, 126 So 916, 169 
La 1185 

(■21 Also a wife does not have a 
person dependent on her for support 
where her children an* of age and 
SI If-supporling and there is no proof 
tliat her husband is unable to sup¬ 
port himself and her or has not done 
so—Plantf*r.s’ Bank & Trust C^o v 
Savant 134 So 394, 172 Ea 164 

Foster children are not dependents 
within the meaning of the provision 
—Prudential Tns (^o of Amerua v 
Guillory, 115 So 6, 175 La 1058 

86 La—Askew v T'arker, 60 So 
233, 131 Ea 75 1 
29 CJ p 799 note 75 la] (1) 

87. Ea—Planters’ Rank & Trust 

V Savant. 134 So 394. 172 Ea 464. 

88. Tai--tSalligar \ Payne, 31 La 
Ann 1057—D(*ciiir v Renker, 33 La 
Ann 320 

29 C I p 790 note 71 

89. Ija—Woods V Perkins, 9 So 48, 
43 EaAnn 347 

90. Ga -Johnson v. Little, 17 S E. 
204, 90 Ga 781. 
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C. ACQUISITION AND ESTABLISHMENT 


40 C.J.S. 


§ 29 


§ 29. In General 

The establishment of a homestead is a matter of 
constitutional or statutory provision Use of the premises 
with intent to create a homestead is ordinarily required, 
ownership alone being insufficient 

The iicqni^iition or establishment of a homestead 
is a mailer of stcitu1or>'^^ or constitutionaP- provi¬ 
sion , and the mode and jiroccedinj^s prescribed arc 
usually exclusive of all other methods of acquisi¬ 
tion, establishment, or selection The elements 
enterin^ 2 : into the acc|uisition or establishment of a 
homestead have been variously stated to be a claim 
that the iirojierty is exempt as a homestead and its 
use as such ,94 Qf selection and the fact of 

residence possession and use of real estate by 
one who owns it, and who, with his family, resides 
upon It ,96 an actind intention to reside on the jirop- 
erty as a iiermanent place of residence, coupled 
with the fact of residence, ^7 and an intent to es¬ 
tablish a homestead, evidenced by bona fide prepa¬ 
rations to improve the land, coiijded with its occu- 
])ation 98 Ownershi]) alone is not sufficient to con¬ 
stitute premises a homestead 99 


§ 30. Intent 

To acquire a homestead there must be an Intent to 
make the premises a homestead, and occupancy without 
such intent is insufficient Acquisition of a homestead 
IS not defeated by the fact that the owner thereby in¬ 
tends to prevent his creditors from subjecting the prop¬ 
erty to their claims 

The acquisition or existence of the hijmcstcad de¬ 
pends larf^cly,! although not cntirel>,- on the in¬ 
tent of the parties, which has been said to be the 
prime factor in impressing property with the home¬ 
stead character,3 at least in cases where there has 
been no actual occupancy 4 There must be a bona 
fide intention of making the premises a homestead 
or permanent residence and occupying it as such,9 
exclusive of any oilier dwelling jilace,^ and mere 
occupancy without such intention will not suffice'^ 
One cannot impress a homestead chaiacter on a 
tract of land which he has bon^:jht for s])ocnla1ion 
and which he has never intended to improve and 
occupy as a homestead ^ 

The question of intent is to be delcrmnied by all 


91. cm— Palm V Palon, 83 P 2d 3(1. 
28 (’'al Apf) 2d 602 

llomustrnd intoTust as dei>cn(lent en- 
tirtlv on oPK.inic or statutorv pio- 
visi(»im SCO supra § 3 

92 Under the Florida constitution, 

wlwn a li( art of a family a< quires ti¬ 
tle to land and with his t.imilv rmk(‘s 
his lionu then on, the land the'roui)on 
i.s irniiressed w ith tho charao1(‘i of a 
hom« stoad, and no action of tho Irp- 
iblaluro, or t1o( l.irat ion or oilier a< t 
on his part, is icquii<d to inakt* Hit 
land his hcmio.sti ad—Hutchinson 
Shoe e’’o V Tuintr, IJO So 623, 100 
Fla 1120 

93. Cal—Uosonthal v Moiced Hank, 
42 P 640, no ("al lOS 
SC—Mvors V Hun, 20 S C 522 

94 To\—McFailunc* v Fust Nat 

Hank, Cn App, 97 S'W'2d 751, er¬ 
ror rolusod 

95. N( ]) —Hoikkh n V Hllss, 241 N 
W 514, 545, 1 22 Nob SOI 

96. Tc*x—Hcdl V C^rahb, Com App , 
211 SW 171, rovor.sing- Cral>J) v 
Ik 11, Civ App, 220 SW 623—Pan¬ 
handle ('oust Co V Wiseman, Civ 
App, 110 S W 2d 615, prior dis- 
missod 

Farm on w hu h oynt'i h.is actually 
rc'sided witli his wifo and rhildion for 
c'onsidc«rahlt' tim« < oust itiiti s a hoim- 
sttad--H.uik of F.r ith v Tiioussard 
10‘) So 34 7. 161 Ha 1)57 

97. Fla—llillshorounh Inv Co v 
A\il(o\, 13 So 2d 4 IS—l^ano'r v 
LaiiKT, 116 So 867, 96 Fla, 522. 


98 Tex —Sammons V Davie, Civ 
App. 15 S W 2d 707 

99 Okl—Tcftvr^on v Henderson, 
282 P 677, no Okl 86 

Tc'X —Silvi^rs \ AS. Ml. 01 S W 2(1 
086 127 Tt X 58 atlliniinp Wt‘lch v 
Silv.'is, Civ Ai>p 59 S AS 2d S7‘) 

29 C .T p 802 note 23 

1. Ttx—11IV V ]VIct7K«r, Civ'App , 
165 SAA"2d 207, nfFlimed, Sup, 172 
SAA^2d 4 80 

Vt—Tn IV AS'olff’s Estate, 182 A 187, 
108 Vt 54 

29 C J p SOI note 7 

2. Tex —Connollv v Johnson, Civ 
App, 259 SAV 634, 630 

“The quc'stion of homestead or not 
is to be detei mined bv the obvious 
facts and use and not alone by the* 
intention ”—Connelly v Johnson, bU- 
pra. 

3. SD—Harter v Davison, 220 N 
AV 802, 53 S D 399 

Ttx—Roberson v Home Ow'ners’ 
Loan Coipoiation, Civ App, 117 S 
AV 2d 919, eiroi dismissed, judg¬ 
ment corre.t—IJiovMi v Ho^an, Civ 
App, 7 SAV 2d 189 

4 . Okl—McKov v Kecd 18 P 2d 277, 
161 (^kl 258—Jefferson v Hender¬ 
son. 282 P 077, 140 Okl 86 

29 C J p 801 note 7 [aj 

5. US—Ciokei V Cl okcr, C A Fla , 
51 F 2d 11- In re Kajs, D C AVash , 
49 F2d 345 

Fla - -Tainitr v Laniei, 116 So 867, 95 
Fla 522 

Okl —(larret v Cctzcndanei, 242 P 
525, 116 Okl 12 
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Tex—AVallin^tfoid v Pov en Civ 
App, J04 S W 2(1 ISS J* iTTiK rs' 
Nat P. ink ol S«\m()iir v (^>flman 
(hvApp 79 SAS 2rt 905—Tiad v 
Calif, 1 , Cl\ App 01 S SS 2d 102 er¬ 
ror relustd T'Jwing v liiU\, Civ 
Arip , 2 11) S \S 9 1 

AA'^ash—Ti.i\»rs() v (Viini 21.1 T’ 
181, no S\ isb 273 -Cinidian Hank 
of (’’omrni r( t' \ Xtllounb, 253 P 
121, 112 Wa-h 1!5 
SA^^K --Sb( Idon v Johnston 8 N AA’^ 2d 
209 

29 CJ p SOI note 11 

All other thing’s combined cannot 
pive pioF.ertv tin honu^l.ad .liii- 
fKl.T In the absen. « of intention to 
dedn.ite it to the n^-.'S of i hoin. 
Robe?son v Horn. Ovvn.rs HointV.r- 
poralion, T« \ (^v Aj.p, 147 S S\ 2tl 
949, error dismi-sed, luditmenl (oi- 
rect 

Sstahlishment contrary to debtor’s 
Intent 

Tho homestead chaiactci v ill not 
attieh to land against tin will and 
(ontiary to th. intintiori .ind F)uipus(> 
of the debtor—Youngblood v Young¬ 
blood, Civ App 46 S W 2d 390, mod¬ 
ified on other grounds 76 S \S" 2d 759, 
124 Ter 181 

6. Okl—G.iir.t V Cet/endaiieT, 242 
r 525, 115 Okl 12 

7. Tox—Crimes v Cline, Civ App, 
300 S W 235 

VV’is —Ro. he v Du Hois, 271 N AV 
84, 85, 223 Wia 4 38 
29 C I p 801 note 11 fb] 

8. T. \ —Ewing V. Riley, Civ App , 
246 SW 94 
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the surrounding facts and circumstances,^ and not 
necessarily by the representations of the parties,^® 
although proof of representations may show the in¬ 
tent It has been said that perhaps the best evi¬ 
dence of an intention of an owner to establish a 
homestead is his occupancy and use of the premis¬ 
es,and that, for this reason, further investigation 
of intention need not be made when the land is 
actually pul to homestead uses 
Intent to prevent creditors from collecting debts 
In accord with the object of homestead jirovisions 
to permit one to place his family beyond the reach 
of financial misfortune, see supia § 2, if the inten¬ 
tion of the debtor when he occupies land as a home¬ 
stead IS to make it his present home the exemption 
may nevertheless be secured, although he also in¬ 
tends theicby to prevent his creditors from sub- 
lecting the property to the collection of their 
debts However, homestead intentions cannot be 
used as a shield for fraud In a jurisdiction in 
which the law permits the mortgaging of a hoine- 


§ 31 

stead, there is no fraud in claiming a homestead 
in property on which the claimants live at the time 
and continue to live, although at the time of mak¬ 
ing claim they intend to mortgage the projierty for 
the purpose of preferring the moitgagee ovei other 
creditors 

§ 31. - Mere Intent to Occupy 

A homestead in land cannot be created by a mere 
intent to occupy it in the future, such intent consisting 
only of a mental attitude and being otherwise unmani¬ 
fested 

A meie intent to occupy land at some future 
time as a homestead is never sufficient of itself to 
impress land with a homestead character as 
shown infra § 33 the general rule, subject to the 
limitations considered in subdivision b of that sec¬ 
tion, is that the intent to occupy must be accom¬ 
panied by actual occupancy Something more overt 
IS required than an intention consisting of a secret 
iincommunicated purpose,or a mere mental at¬ 
titude, based only on something in the mind of a 


9. Wis - Zolandok v First Nat 
Tlaiik, 2’')0 NW 391, 212 Wis 632 

10 RP—Rmith V Allmrndlni?or, 169 
N\V r)12. 41 RD 144 

29 C 1 T> 5=01 note 8 

11 RD—Smith V Allmendlngcr, 169 
N \V r,12, 41 RD 144 

12. T{ \ - -Rav V Motzpror, Civ App . 
16S S W 2d 207, error granted 

13. T('x—Younphlood V Youngblood, 
76 R \V 2d 7'1'», 124 Tex 184, modi- 
fxnift, Civ \pi), 46 SW2d 300 

14. UR-- Tn re Chakos, CCA Wis , 
J1 F 2d 482 

Mi<li —KIlitutL V Lefkowitz, 259 N 
\\ 871, (S 71 , 271 Mi< h 79, quoting 

Corpus Juris. 

Mash—("inridian Rank of Comnier< e 

V K( Hough, 253 P 12 4 142 IV.ish 

I 1 5 

29 (M p 802 note 17 

"The If can be no such thing as 
the liaiidultnt arquisition of a home¬ 
stead, fur the law jx’rmits it, rogard- 
bof thf' rights ol ci editors"— 
Cliisiun V ^rkansas Rank & Trust 
Co 249 SW 1, 2. 157 Ark 423 

15 (>kl—Ilen*^Icv V Maxwell, 44 P 

Jd 60, 172 Okl 21 

At (luisitioii of title to homestead 
l)ioptTt\ by fniud see infia § 65 

16. Cal - Santa Barbara Lumber Co 

V Ross, 192 P 430, 183 Cal 667 

17. U S —Br> son v Provident Nat 
B<ink of Waco, Tex, CCA Tex, 2 
F 2d 831 

Ala—I’ate v Wainwnght, 10 So 2d 
75')—W T Rawleigh Co v Pat¬ 
terson, 195 Ro 729, 239 Ala 309 
Aik—Bank of Quitman v Mahar, 104 
R W 2d 800, 193 Ark 1111—Chas¬ 
tain v Aikirtsas Bank & Trust Co, 
249 RAV 1, 167 Aik 423 


Fla —First Nat I?ank v Peel, 14 5 So 
177, 107 Fla 413 

Iowa—Fardal v SatK, 206 N AV 22, 
200 Iowa 1109—Rthaflfi v C.imp- 
hell, 199 NW 344, 198 Iowm 43 
Kv —Cooper v Cooper, 20 R W 2d 734, 
230 Kv 696 

Mich—Lemeriso v Robinson, 217 N 
W 911, 241 Mich 528 
Okl—The Mile cabers v Montgomriv 
46 I»2d 693. 172 okl 500—lOnos- 
burg Falls Sav I4ank & Trust 
V McKinnt'V. 44 P 2d 987, 172 Okl 
298—McKov V Keel, 18 P 2d 277 
ICl Okl 258—Intel state Mortg 

Trust Co V AAfber, 2 49 P 150, 
121 Okl IS.I—Bowman v Lamb, 
224 P C88, 98 Okl 201 
SD—KagJe Ft at her v McHeniv 190 
N AV 328, 40 S D 20 
Tex—Gilrnoie v Dennison, 115 R W 
2d 902, 131 Tt'X >98 revel sing Civ 
App, 91 R W 2d 371—L E Wbit- 
ham & Co v Bi iggs’ Estate*, Corn 
App, 58 S AV 2d 49, n versing L E 
AVhithuin A Co v Briggs, Civ A,P4> , 
41 S AV 2d 160—Maior v l.tn. Civ 
App. 155 SAV 2d 617—Roberson v 
Home Owners' Loan Corpoialion, 
Civ App , 147 SAV 2d 949, eiior dis¬ 
missed, judgment corret t—Ripe v 
Sayer, Civ App, 140 S W''2d 297, 
1112—Karr v Cockerham, Civ App , 
107 S W 2d 719, error dismissed— 
Wallingford v Bowen, Civ App , 104 
SW2d 188—Yates v Home Build¬ 
ing & Loan Co , Civ App , 1 03 R AV 
2d 1081 — Adcock V National Ijoan 
& Investment Co, Civ Ajip , 9G S A\ 
2d 630—Hinton v Uvalde Paving 
Co , Civ App , 77 S W 2d 733, erroi 
refused—Rodriguez v Raegert, Civ 
App, 74 S W 2d 171—Oiiaiardo v 
Emery. Civ App , 73 S W 2d 615, er¬ 
ror refused—Karr v. Cockerham, 

457 


civ App, 71 SW2d on.';, prior dis- 
missed—Trad v Califa Civ Ai>p , 
64 R AA^ 2d 402, error r I'tusf d—Pit k- 
nrd V R( < d, Civ App , 52 R AA'2d 
274, error letnsed- Elliott v Tex¬ 
as, T'aciflc (N)il A Oil (''o , Civ Apj) , 
19 R W 2d 44 2, affirmed Com \i)p , 
29 R AV 2d 982—Simmons v Davie, 
Civ App, 15 RA\ 2d 707 Fust Nat 
Rank v AVallace, Civ App, 13 R A\ 
2(1 17(» 1 1 vf rsed on othf r grfiunds 

A\ all ite v First N.it Rank, 35 R AV 
2d 1 036 120 Tex 92—Bfnzel v 

Commt'itnJ N.it Bank of Rhf*rman 
Civ App, 1 S AA'2d O'lH, frror dis- 
missrd—fljll»‘tte V Davis Civ App , 
296 RW 658—Cot kt* v Espino/i, 
Civ App . 265 R A\ 1103 i e\ t i sed on 
othf 1 rifoinds Espmii/n v Cot lu , 
Com App. 276 R AA" lf)95—A"nd. n v 
Colin r Ci\ App 25! R AA' 889 
29 C J p SOI note 14 

Necessity of putting intention into 
effect 

"Tn order to O'-t.iblish liis right to 
a boniest rad, one must put his inten¬ 
tion into ( fff'ct bv riflu.illv miking 
It his ifsidentc, and maint.lining it 
bv eondutt as well as bv intfntion" 
—Tvlei’s Ex’r v AVilJuimson, 36 S 
W2tl 34. 36, 237 K\ 579 
Manifest intention 

Tliere must be a nianilf st Intention 
to occupy it immi dialolv as a home¬ 
stead, and in this ctinni ction “man- 
iftsL’ nuans appar(*nt b> oxarnina- 
lioii, opt*n, or visible, th<ie must la 
an act bv whuh the intention of tb< 
ovMiei niv bo apiiarent to othf is rind 
whuh will constitute evidence of such 
intention — First Nat Rank v I*eel, 
145 So 177, 107 Fla 413 

18. Abi - W T Rawleigh (\) v l*at- 
terfoon, 195 So 729, 2J9 Ala 309 
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person,and amountinj^ only to a hope or va^iie in¬ 
tention to use the property as a homestead at some 
future time ,2^ and, as shown infra § 33 b, even in 
jurisdictions where homestead rifi^hts may he ac¬ 
quired prior to actual occupancy the intent to oc¬ 
cupy must he manifested b> f)\irt acts 

§ 32 Occupancy 

The homestead character does not attach to property 
which the debtor has neither occupied nor intended to 
occupy 

A homesltad ri^:(ht docs not extend to premises 
which the debtor has neither occufned as a home 
or re side nee, nor ni.inife steel any intention of so 
clomps 'J he mere fact of occu])ane> does not, 
howe\ei, ]])so faeto establish a homestead,-- for 
the re(iiiisiic intent must be shown to exist, see su¬ 
pra S 30, and ccitain foimal steps arc sometimes 
lequiieel, see infra §§ A2-A7 

§ 33 - Necessity of Actual Occupancy 

a General rule 
b Limitations of lule 


a. General Rnle 

Except in Jurisdictions where the statute or constitu¬ 
tion otherwise expressly provides, the general rule is that 
actual occupancy is necessary to acquire a homestead 
exemption 

Subject to some exceptions by reason of express 
orj^anic and statutory provisions,^^ and to the limi¬ 
tations considered infra subdivision b of this sec¬ 
tion, the pi onuses must be actuall> occupied and 
used by the debtor as a residence oi home for him¬ 
self and his family in order to entitle him to the 
homestead exemption ^4 In a jut iseliction where 
the limitations considered infra subdivision b of this 
section ai e not i eco^’iii/ed, constructive occupation 
of the jiremiscs is insuflicient,^*'* and the yiiirchasc or 
imyirovemeiit of laiiel with the intention of eicciipymy^ 
It as a family home, even m the nc'ai future, is not 
enouj^hnor is the rcejinrement of oceiipaiity 
satished by nicie e iilti\a1ii)n of the piemises-' 
maikinj^ and ydattinp: the piemises as a home¬ 
stead,-^ fenciiiLT anel irnprovinyjf the bind,-*^ or ])lnc- 
inp: a ])ortion of the household qoods on the yircmis- 
es d be mere filimj^ of a dec l.ii .it ion or claim of 
homestead does not exenijil the proyierlv so clamu'd, 
unless It IS actually occuiued as a lionie,*^ aUhonf;b 


19 Kan - Hush v Ad irns, St P 122, 
72 Kan rir>(», 5^*8 

Okl--M(K<.v V K(‘(l. IR P 2d 277. 
It) OKI 2r)S 

Wis- Sh.ddon V Johnston. 8 N W Pd 
J()')—In ro Arndt’s riSl.ito, 225 N 
W 131. 100 Wis I 

20 Wis— Shildon \ lohnslon 8 N 
W2d 260 -In tl Itoh. is, 265 NW 
578, 2JO Wis 517 

21 K\ —Coopt r V Coopoi 20 W 

Jd 7 14, 2 50 K\ (»')() -(\)vinpr1on 

Pros Ac Co V Hvrns, 18 S W 2d 
S70, 2 !0 Kv 66 

OKI—Jt'flt'rson v ITtneU'ison, 282 P 
677 140 OKI 86 

Tt'\ - SiUors V \V ( h h, 01 SJd 6S6 
1J7 Tt X 58, atUiinini^ 1< h \ ,sjl- 
\trs Ci\ App, .50 S \\ Jd 870—\l- 
<‘\andor v \\ agKonian, e’lv \pi) , 
J87 SW 144 

Where the homestead consists of 
more than one tract ol land, iht ro 
nuisl 1 ) 1 * ot I u]>aii( y or intintioii to 
oteui>\ oiu* trat. t with tlu inltiition 
1o niakt it a home, niul Iht at lull 
list* t»i intonlit)n to ust the other 
traet or trat Is in (oniieilit)n with tht 
ont ot < upM'tl—(luit't V (at I/endiint r, 
24J P 5J5 115 ()kl 12 

22 Tt \—lloln'tson V llornt <)\\mrs’ 
Ijt)an C\u poi ilioii, Ci\ \ pp 117 S 
\\ Jd 9 10, t 1 roi tiisrni*^ s« d, jiidp- 
rnt*nt tturetl 

23. \iiii—SohitihtT V ITilI, 95 P 2d 

561), 5 1 \ii/ )ir> 

Term — Hiiitls \ Hutk, 150 S AN" Jd 
1071, 1 77 Tt'nn 444 
Utah—In re T*Llt'rfc,t*n’H Kstale, 93 P 


2d 415, 07 Itlsh IJl—Zuriip'^ v 10\- 
ans. 18 P Jd 511 87 UUih 108 101 
A IjR 532 
20 C T 1 ) 802 ntile 21 
24 U S —(’'it)kt‘r V ('•roktr, CC\ 
Fla, 51 F Jd 11--Tn rt K n s, l>(' 
Wash, 4 0 F Jd 515—F\t>n \ Ar- 
nt)lt], C ('' \ Fla , 46 F Jd 151 
Ain—Fri/ror v Kspalhi, 125 So 611 
220 Ala 4 16 

Aik -Kt o a e v Tlush'irt, 158 SAVJtl 
015 20”> Ark 668 —lUnk t)f Quit- 

man V Malinr 101 S W Jd 800 10’, 

AiK nil Stirr \ Cit\ Nat Hank, 
267 SAN^ 581 167 Aik 211 —(Tins- 

1 nn V Arkansas TJink .V Trust Co 
210 S \N J, 157 Aik 12 1 
Fir Antitison Mill X JjumlnT (’’tr v 
Cltmenls, JJl St) 58s, 101 Fla 5J 1 
l,t.imti \ Uiniti, 116 So 867, 95 
Fla 5J2 

Itiw'a—Kiamfr\ lJt>lmtnn. 257 NW 
{61, JIS liiwa IJ«» 0 —Perrier v I>el- 
Im^eer. 222 N AA" !70 J06 lt)wa 1382 
— Fudil V Sain* J06 N AA 22, JOO 
lt)\va 1100 —Harris \ C’lilson, 205 
\ AV 20 J, 201 Tt>wn 160—Dtrlnn v 
Newherr\, 2liJ NAN 515 200 Iowa 

51 I pt til ion oxtiiuled 205 N AV 
205 200 Ii)wa 511 

Kan —Pill/ \ Mti/^-tr, 2 11 P 250, 
110 K.in 760 leht ii iiir, dt*nied 24 5 
1’ 161 IJO Kan 555 
K\ —NN illiaijis V I'Knns' Atlni’r, 56 S 
\N 2d 710 2t7 K^ 105 

Tar—PrantUx v I’riiitt 144 So 604, 
175 K.i 870 

Miss - Mextis V Vrnt'nt an Oil Co 
5 St) 2d 2 IS—Palink \ P.ink of 
Tiijit to, 152 So 8 58, 160 Miss 157 - 
Chiismand v Mauldin, 94 So 1, 130 
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Miss J50—Moun^r< r v Hnndv, 69 
So 817 no Miss li; 

Ckl—Slrndird \ IO(K<Tt, 210 J’ 278, 
no OKI 1 M—Ciarrtl x (hl/tiida- 
m T, 2 IJ P 5J5. 1 1 5 OIJ IJ- K. iris 
\ NVirihn 215 P 70 8S OKI 207 
()T —In It Pothrs ICsiilf, 50 T'Jd 
J55 151 Or 167 

Tt'X—N Ui s V IlturH' Puildmj A 
Koan (’’o , Civ App, 103 S NN" 2d 
I0S1 

20 C J p 802 nott 24. p Ml’, note 25, p 
804 note* JO 

Sail ender of portion of land 

Ailual rtsidtiut t mntit t \ist on 
the part ol an t)x\ntr ut hind .is tci 
a p()rtit)ti ot it xxhitli hr hi'- sur- 
lendeTMl to anolhtr to la hiiill on 
ami ot eiiTutd hx' that t)tht i —Nnth r- 
son Mill A Kumhrr Co x CIt nit nts 
134 So 588, 101 Fla 5J5 

25 Miss—CliT isni nicl \ M lultlin, 94 
So 1, 1 50 Misv 

26 Ark—Shell x Youni*, 95 SW 
708. 78 Mk 170 

20 C J p 80 1 Mt)l» {0 

27. 1t)xx a —Hit r IS v (’arlson, 205 N 
A\^ JOJ, JOl loxva J60 

Kv — Txiti’s Fs’i V VNNIlnmst)n. .36 
S NV 2d 11. J37 Kx 570 
20 J p 801 note 5J 

28. Jtivx-a ' Cole X Hill n loxva 527 

29. loxva — e^hail('‘.s v T^aniht r son, 1 
Toxxa 4 1,5, 63 Am H 15; 

30 Miss — e’hi ismarui V Mauldin, 91 
So 1,1 SO Miss J50 

31. NNash—In r<« Keu]>p’s Kstate, 279 
T’ 570 153 AN"ash 218 
JO J p 804 note 18 
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the occupancy may, it has been held, follow the 
declaration in point of time under certain circum¬ 
stances 

b. Limitations of Rule 

(1) In {general 

(2) Nature of preparatory acts 

(3) Time of occupancy or prepaiatory 

acts 

(1) In General 

In some Jurisdictions homestead rights may be ac¬ 
quired prior to actual occupancy where there exists a 
bona fide intent to occupy In the future, coupled with 
appiopnate and timely acts manifesting such intent. 

In some jurisdictions a homestead right may be 


impressed on property in advance of, or as of a 
time prior to, actual occupancy^^ if there is a bona 
fide and clcaily defined intention to occupy the 
premises at some future time as a homestead, ac¬ 
companied or evidenced by overt picparatoiy acts 
in connection with the propert> definitely tcnduig 
to show such intention,'^'* and followed by actual 
occupancy at an appropriate time in the future 
Conversely, in order to impiess the homestead char¬ 
acter on property which has not been actually oe 
cupied, there must be a bona fide intent to occuiiy 
it and establish a homesti.id thereon, coupled with 
sufficient and timely .icts of prcjiaration evidencing 
that intention, and mere intention without the 
prejiaratory acts will not suffic(‘*^® Pieniises do 


32. Wash—Canadian Kank of Com- 
m« r( o V Kclloush, 2r» t P 124, 142 
Wash .225 

DispoBBeBsion of tenant 

One who has inherited or pur- 
t based T>Temis(s upon whi( !i there is 
a tenant who («innot lx dispossessed 
except by the notices provided by 
law rnav avail himself of the benefit 
of the' homestead statutf bv declar¬ 
ing: that he intends to use the prc'rri- 
is(‘s for a home and hv taking' such 
other steps as are nec essarv to dis- 
T)os.sess the tenant —Canadian Pank 
of Commerce* v Kc*llough, supra 
33 Mieh—Haight v Reynolds, 229 
N W 8SO, 257 Mich 11 
N C Peiuitablf Life Assur Soc of 
TT R V Russos 185 RTl 622, 210 
N C 1 21 

Okl—Chennault v Gbmn. 109 P 2d 
811, ISS Okl 40S—Morc'v v .lames, 
21S P 591. 118 Okl 277 
SI)—Harter v Davison, 220 NW 
SO2 52 SO 399 

Tex—Hroadlnnd v City Nat Rank 
<)1 (\)Tpus Chnsti, Civ Apj) , 15 S W 
2d 112 ■'■Rrown v Logan, Civ App , 
7 SW2d 189—Oillelte v Davis, 
Civ App 296 R W 658 
29 C J p 802 note 24 |dl 
Time of acquisition of homestead see 
infra 5 49 

34. Mich—Haight v Revnolds, 2.29 
NW 880, 257 Mich 11 
Okl—Davis V Klowers, 51 P 2d 524, 
174 Okl 557—Biadlev v Flow’^crs, 
49 J*2d 802, 174 Okl 654 - T.ane v 
Flowers, 48 P 2d 3076, 172 Okl 413 
—McMullen v Carlis, 271 P 665, 
123 Okl 204—Inter slate Mortg 

Trust Co V Weber, 249 P 150, 121 
C>kl 1S5—Morey v James, 24 8 P 
594, 118 Okl 277—Foster v Vick¬ 
ery, 239 P 141. Ill Okl 211—Storm 
V Oarnett, 227 P 417, 99 Okl 284 - 
Osmon V Payton, 223 P 382, 98 
Okl 194—State v Brown, 218 P 
816. 92 Okl 127—Sharpe v Wright. 
211 P 70, 88 Okl 16 
Tex—W K Thompson & Sons T^um- 
ber Co v Clifton 124 S W 2d 106, 
132 Tex 366, affirming Clifton v. 


W R Thornyison ^ Sons Lumbi i i 
Co CivAp]>, 100 S V\" 2d 2'12— 
Skib s V Shropshire, 77 S AV 2d 872 
121 Tex 462, niodifving Ci\ \pp , 
50 S W 2d 102—FiS]uno/n v C’o< ke*. 
Com App , 276 SW 1095 rtve‘rsirig 
Cocke* v Fspirio/I Ci\ \pp , 2(>5 S 
W 1102—Sleven'-onv AVilson Ci\ 
Apr) 130 SA\ 2d 217 error refiiMcl 
— Tow'orv V T'l ilnview J>iiileIinM 
Ia>an Ass’ri Civ \]>r> 99 S AV 2d 

1029, error Te.fus(d —Oiiannrtlo \ 
Fine tv (^iv App 72 S W 2d 615 er¬ 
ror rcfusc'd- Anderson v lUrum 
Civ \i»p 71 SAV2d 571—B'irte‘]s v 
Huff (hv App. 67 SW 2d 411 er¬ 
ror refused -L E AVbith irn Co 

V Kfm|) (hv Aiip 66 S AV 2d 162— 

Postal Savings & Ijoan Ass’n v 
Pow'tdl, (hv App 47 S AV 2d 213 
error refusid—L E A\ hitman 
Co V Stout, Ci\ \pr>. 11 S \\’2d 
217, 219 erior refused citing Cor¬ 
pus Juris —L K AA hitharii A Co v 
Bi iggs. (hvAi)!), 11 SW2d 1.50, 

lever.se'd on other grounds Tj E 
AVhith im A (^o v Briggs’ Estate, 
Com App, 58 SAA"2d 49 -Burton 

V Sehvvul/, (^iv'Ai'ip 16 S AA" 2d 
1066, error dismissed—Bro idkind v 
Citv' Nat B.ink of (ha pus C’hnsti, 
Civ Apj) J5 S AA" 2d 112—Brow^^n v 
Logan, (^iv'App, 7 S AV 2d 189— 
7oli-s( h A (^hisk.i Co v Hampton 
(hvApp, 297 SAA" 271—Teller v 
Fitch, (hvApp, 281 S W" 891-At- 
kinaon v J.re k&on Bros, Ci\'A]ip, 
259 S AV 280, rnodiMcMl on other 
grounds. Com App , 270 S AV 818 
38 ALK 1377 

29 C J p 804 nolo 41. 

Reason for rule 

If the rule* we*rc otherwise, “It 
would be almost impossible for Hie 
he'nd of a lamiJy who might be* em¬ 
barrassed with debt to acquire a 
homestead, since it ofte*n h.rpjtens 
that in the aeeiuisition of piopeitv 
intended for use as a home an un¬ 
avoidable interval oee urs betW(*en 
the acquisition and the aelual use oi 
oecupariey for such purpose”— 
Vaughan v Sterling Nat Bank 6z 
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Trust Co of Ne w' A"ork, Te'X Civ App , 
l2l S AV 2d 110 115, t ri or 1 efijse d 

35 Okl —Davis v Flowe*rs. 51 T* 2d 

.5 14 174 Okl 557—Br.idb v v I'how'- 
e rs 19 p 2d 80 1, 174 Okl 554 — 

T.ane v FJo\ve*Ts, 48 P 2d 1076 173 

Olvl 112- P.>slei \ Vl(Ke*l^ 2.19 
111 111 Okl 2 11 

S I> Home Lumber Co v Heekt*! 

29 I N W 54 9 67 S D 4 29 
W"is—Sehv\il/.ke v Vnie r le .in Nat 
I^ank 8 N A\ 2el 102 
29 CJ p 804 note* 41, i> 805 note 45 

36 Al.s—AV T Rawli'igh Co v 

T*atle*rson, 195 So 729 2 19 Ala 

109 

Mieh—Tjomense v Robinson 217 N 
\V 911, 241 Midi .528 
Okl—Biadlev v Flowe^rs, 49 P 2d 
80 1, 171 OKI 551—Eriosburg Falls 
Sav Bank A' Ti list (\> v Me Kin- 
n(‘V 44 I* 2eJ 9S7 172 (^kl '98— 

Tellerson v TTende i son, 282 P (»77 

110 Okl 86—Preston v Otlaw*a 

Countv N.it Bank. 280 P 581 1,28 

Okl ri')— (1 r ee nw ood v AAhlkinson, 
256 P 4 6. 124 Okl .200—Interstate 
Moitg Trust ("'o v^ Wf*ber 2 19 P 
150, 121 Okl 185 

SD - Eagle Je’e/ither v Alellenrv 190 
N A\" 128 46 SD 20 

Tex—(liinion* \ Dennison 115 S W’ 
2d 902 111 Tex >98, reversing (h\' 
App 91 S AA 2d 171 Silveis v 

AAeleh 9] SW 2d 6S6, 127 Tex 58, 
alliiming A\cleh v Silv<*is, Chv 
Ai>p 59 SW 2d S79—Baines v 

AA’bitf* 52 Tt X 628—Ste*wait v 

Adams Ci\ Ap)) 171 S AV 2d 180— 
Major v Ta)\ Ci\ App, 155 S W 2d 
617—Sipe* V S.a>e*i, Civ A])p , 140 

S W 2(1 2 9 7, 1 1 12—Ste*venson v A\ il- 
son, (hv A|)p, 1,10 S W 2d ,117 er¬ 
ror reliised—B.uries v Joiie’s (hv*- 
Apj) 118 S VV’ 2d 047—Adeoek v 

Nfitiorial Tjoan & Investnie*nt Co , 
(hv Ai)p 90 SAV 2d 530—Earrne*rs’ 
\al Bank of Se‘vmour v Cotlrnan, 
(hv At)p 79 S W" 2d 905--Karr v 
Coikerhnm, Ci\ App, 71 S W 2d 
905, error dismissed—Trad v Cali- 
fa, Civ App, 64 S V\" 2d 402, error 
refused—Guaranty Bond State 
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not become impressed with the character of a home¬ 
stead merely by reason of intention to occupy and 
acts of preparation if the intention is abandoned 
prior to actihd residence thereon To bnnpf land 
within the homestead exemption when not actually 
occupied as such at the lime of a lev}, it must ap¬ 
pear that tin inldilion to occupy existed prior to, 
and at the time of, the kvy^^ 

(2) Nature of Preparatory Acts 
While the precise nature of the acts is not defined, 
they must neverthelers be of a physical overt character 
rather than mere declarations, and they must un¬ 
equivocally manifest an intent to reside on the land as 
a home 


There is no hard and fast rule as to the precise 
extent or nature of the specific acts of preparation 
necessary to show or accompany the required intent 
to occup} The acts of preparation should be of 
a physical, visible, overt character, or something^ 
equivalent thereto,'*^ and not mere declarations of 
intention to occupy the premises as a homestead,^^ 
particularly if the declarations arc contradicted by 
the conduct of the person claiming the homestead,^2 
hut they need not consist of actually making im¬ 
provements on the premises selected The acts 
must be unmistakable'*'^ and sufficient to give rca- 


Bank v lianks, Civ ^pp HG R W 2tl 
llOL*- Faiiott V T(\'is J’juifK Coni 
& Oil C'o , CivApp, S W 2d 4'12, 
affirmt'd, Coni \i)p 20 S W 2d 0S2 
— FwitiK V lOli'y, Civ App , 246 S 
W 04 

Wis - 'Sholdon \ Jolinslon, S N W 2(1 
2 60—In K -Vt lull's FiSlnte, 22O NW 
lot 101) Wis 1 
20 C T |) S(I4 not(' 41 
Deolo^rations and preparation 

MiiHur proof of (1(>< laiatiorip of 
inl(n1ic»n alont* nor of acts of iirep- 
nration nlono m to fstnUlish 

a hoiTK'Sload, but Ixina fido inlcnlion 
Itf shown by both such clcclnia- 
1ions and juc pnr.ition--I'\uni( is' Nat 
r.ank of Seymour v ('’offiu in, Tex 
(^iv App . 79 S W 2d OOC 
Rural or nrlMtn homestead 

“Ot'cupancj, such as is required 
In order to impress uiban propeiiy 
with n homestead c'hnractei, is not 
ahsoUilelv esse nlwil (to so impiess 
mini piopcityl, \el wlieio tin dc- 
m( Ml of occupanev, .utheT aituil oi 
< oust 1 u< t ive, IS absent, then, in ordc i 
U> impress ruial land witli a home- 
stc ad cliaidelt i tin i e must be a Ux< d 
int(ntion mnnilc'slcd l>v overt nets 
of i)r( imral ion to nrtiinllv occupy the 
land as a home' without unr( asonuble 
<|( lav —The Mac tain ♦s v Mont- 
roineiv, 45 P 2d 695. (.90, 172 Okl 
500 

37. Tex —Kenipru'r V. Comer, 11 S 
W 104, T'i Ttx lOtJ 

29 C T p sor. note' 50 

38. Mich—Powles v Hoaid, 39 N 
W 21. 71 Mich 150 

29 C J p S05 note 4D 

39. T( X—i:spino7cV V Coekc, Com 
App, 276 S\V JOOr* revel si nn 
Cc)( k(' V ]0sj>inoza Civ \pi) , 2(.5 S 
W' 110 1- Atkunon v Jackson 
Bios, Ci\ \pp 259 R W 2S0, niodi- 
llc'd on ollu'P grounds. Com App , 
270 SW SIS, ,18 AL.U 1377 

Acte held sulAcient 

(1) CauMiis a house to be built on 
the land tc lu ing the land, and put¬ 
ting a pait of It into cultivation — 
McMullen v. Carlia, 271 P. 665, 133 
Okl 204 


(2) Clearing the land. drilling 
W(‘lls. and pl.inling Ire s —Iinrli Is v 
ITun’, TfxFivApp, 67 RW2d 411 
error refused 

(3) Ruivcy of A lot, prcq.aistions 
of plans and spec iHen l ions in accord¬ 
ance With the suivev, and s(*eking 
(oinpttitive bids on said plans and 
sj.t cific .1 Hons—Atkinson v Jackson 
Bros, T«x(^ivApp, 259 RW 2S0, 
Tnodifud on other grounds. Com Api) , 
2 70 S W SIS, 3S A Lit 1J77 

(4) Othtr/iCvls—Espinoza V Cocke 
T. \ (N.m App , 276 R W 1095, levcis- 
in,, Cocke V 10sj>ino7.i, Civ App, 205 
S W 1103--29 C T p S05 note 42 lal 
43 L'il-lc] 

Acts held Insufilciexit 

(1) Mere prc'pai ation of a sketch 
foi a building to bo (‘r^c led--Tiarru s 

V Tones, Tc'X Civ App , 118 S W 2d 

047 

(2) Placing a barbed wiie fence* 
around lots, planting coin one vear 
and c anc mother \**ir Kodiigin? 

V Saegert, Tex Civ App , 74 S AV 2il 
171 

(3) Erection of a tenant house 
ic'nting the proptrtv in gieater jiait 
for two VC Mrs, and then making 
ai I angc'mc nts to build a family resi 
dent ( —W T Kn\vlc‘igh Co v I’at- 
terson, 195 St. 729, 2 19 Ala 309. 

(4) Clh(i acts 

Okl -Th« Mutnbets \ Montgomeiv, 
45 r* 2d 1,95 172 Okl 500 
Tt X —CliKuaido V Eiikij, Civ App , 
73 S V\ 2d 615, error refused— 
Tiout \ Wjthita State* Bank .SL 
Tiust Co, Civ A]>p, ‘M RA\ 2d 871 
—Vaden Collier, Civ App , 25 1 

RAV SS9 29 C 1 p 805 note 42 
lb], 43 Id] 

40. Ala ~AV T Rawleigh Co v Pat¬ 
terson, 195 So 729, 2:19 Ala 309 
C'lkl—The Ma<tab('<*s v Montgomery, 
45 2d 695. 172 Okl 500—McKoy v 
Ketl, 18 P 2d 277. 161 Okl 258 — 
Jelferson v Htnderson, 282 P 677, 
140 Okl 86 Sttiiiri V (larnett, 227 
P 417, 99 Okl 284 
Tex—Roberson v Home Owners' 
Loan Corporation, Civ App, 147 S 
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W 2d 949, error di‘^miss(*d, Judg¬ 
ment correct 

Wis —Sheldon v Johnston. 8 N AA" 2d 
269—In n Arndt’s Estate, 225 N AA^ 
134, 100 AVia 1 
29 .T p 805 note 43 

Open evidence 

TjAW reciuires oiitn c'vldcnce of In- 
t(*ntion to occupy kinds as honn*st(^id 
in order to T>t(*v(rit I’laucl—Jefferson 
v Hendc'rson, 2S2 T’ 677, 1 10 0\1 
86 

41. Okl ~ liavis v Flowers, 51 T’ 2d 
5 J1 174 Okl 557 

T(*x—I'i'arson v Fclps Civ App , 53 
S W 2d pc*, ( I roT It fused 
AVash - Trivcrso v (\iini, 261 I’ 
184. 116 AVash 273 
AVis—In i( Arndt’s JOstate, 225 N VV 
1 !4 199 A\ IS 1 

29 CM p 8115 note 42 lb] (1), 43 [e] 

42 Okl — L.Tin v Flowers 48 P 2d 

1076 17 1 Okl 11.1—FosHr V A^u- 

kerv, 2 19 p in. 111 Okl 2 !J — 
Sbir)l(*v V Thompson, 2 11 I* 717, 
106 Okl 4 1 

Purchase and occupation of other 
proiierty 

AVhc rt an evpressfd intention to 
oc(iJi)v unimpioved i ur il lands at 
some* future lime is c outradic tt*d bv 
the* at t o1 tlic ow'iie T in jujt chasing 
anti o(C.upying as a horrn. utban piop- 
trlv in no way lonruelid, or usf d in 
conjunttion, wilh th(* lui.il piop(it>, 
the i>ositlve atts ovircoiru the ex¬ 
pressed intention as to the rural 
lands —Davi.s v I'Mow' *r s 51 P 2d .5 !4, 
171 Okl 557—Enosburg Falls Sav 
Bank & Trust Co v McKinne'>, 44 
l*2d 987. 172 Ok] 2 9.S 

43. Tex— Telltr v. Fitch, Civ App , 
281 S W 893 

44. Okl — Me Key v Keel, 18 P 2d 
277, 161 Okl 258 

SP—Eagle Feather v McHenry, 190 
N* AV 328. 46 S P 20 
Tex —Rodrigue*z v Hae’gert, Civ App , 
74 S W 2d 171—Benz(*l v Commer¬ 
cial Nat Bank of She rrnan, Civ 
App, 1 S W 2d 695, e rror dismissed 
—Markum v Maikum, Civ App, 
210 SW. 835. 
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sonable notice of the intention, or, it has been 
held, sufficient to manifest beyond doubt an intent 
to reside on the land as a home,^® and they are not 
sufficient if they are as consistent with improve¬ 
ment of the premises for rental purposes as for 
homestead purposes, at least where the owner re¬ 
sides on another and different piece of property 

(3) Time of Occupancy or Preparatory Acts 
Preparatory acts and occupancy must follow within a 
reasonable time after the property has been acquired and 
the intent to occupy formed, the precise time allowable 
depending on the circumstances A delay caused by a 
temporary obstacle in the way of occupancy will not de¬ 
stroy the right 

Althoup’h the homestead claimant need not occu¬ 
py the propelty immediately after acquinnf:^ it,^^ 
the d( lay in occupancy or in lakinp; appropriate ])re- 
paratory steps must not be an unnecessary one or 
exceed a reasonable time'^'^ after the properly has 
been .icqinred or the intention to claim it as a home¬ 
stead has been formed^® What is a leasonahle 
time must dtpend on the circumstances of each jiai- 
ticular case,’^’^ and it has been htld that a home 
stead may he acqiuied, even thou"h <i considerable 
])eru)d of time may elapse before actual occipianc) 
of the premises if the delay is not unreasonable un- 
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der the circumstances delay in occupancy 

must be only for the time necessary to effect re¬ 
moval to the premises, or to build needed improve¬ 
ments or repairs, or to complete a dwelling house 
in process of construction, or the like 

Temporary obstacle tn way of occupancy A 
mere temporary obstacle to occupancy will not pre¬ 
vent the owner of the land from acquiring a home¬ 
stead thciein where he intends in good faith to es¬ 
tablish his home on the land as soon as the teinjio- 
rar> obstacle is removed, and does so within a rea¬ 
sonable time This rule has been held a]>pbcable 
where occupancy is prevented temporarily by an 
outstanding tenancy where intended impiove- 
ments and occupancy are prevented by litigation 
and where the intended occupation is delayed by ill¬ 
ness in the cl.iimant’s family Where a debtor 
bu>s lands and commences the erection of a dwell¬ 
ing house thereon, ml ending in good faith to oc- 
cu])y the house as his residence, the fact that he 
is com])idled to discontinue building for a time be¬ 
cause of lack of mians docs not defeat his right to 
claim the land as his homestead 

()((iipant y aflo irpcal of homestead law An in¬ 
tention of the owner of land to make it his home- 


45 OU]--lM(Knv V Keel, IS P lid 
yi i 1(»1 Okl L'HS--]t Ifn son \ lU'n- 
rUison, 2S2 I’ 677, 140 Okl S6— 
Korns V Walden, 213 V 70 88 dkl 
207 

T« \—Stevenson v Wilson, PivAiip, 
150 S W 2d '117 rrror rtfnsed— 
Piiifii int\ 15ond SI “lie Hank v 
lemUs. C\\ App. 56 S W 2d 1102— 
Po'^lal Srivin^ & liOtiTi A‘=!s’n v 
Povvi 11 (Mv \pp , 17 S W Jd 34 2, 
( n oi lefu*- Ld 

46 T< X—E\\ inK v Rilev, Civ App , 
246 S W 04 

20 e"^ J p 805 note 4 4 

47 Okl - Ij'ine x Flowers, 48 P 2d 

1076 17 1 Okl 4r5—Foster V Vi< - 

kerv, 210 P 141. Ill Okl 231 

48. T( X—liooth V II P DrouRht 
X Co e''iv App , 80 S W Jd 43 3, 
error disni 

49. PS—Jtrv-on v l*in\idenl Nat 
P. ink of Wa( o, Tt X , CCA T(‘X , 2 
F 3d 821 

Okl—l>.ivis V Flowers, 51 P 2d 52 4, 
17 4 Okl 557—Pradley v Flowers, 
49 J'2d 803. 174 Okl 554—T.ane v 
Flovseis 48 2d 1076, 172 Okl 41.2 
—J-lnosbuit? Falls Sav Hank 
Trust Co V MtKinne>, 44 P 2d 
987, 172 Okl 298—Ottawa e'ounty 
Nit Hank, 280 P 581, 118 Okl 
1.23—Storm v (larnett, 227 P 417, 
99 Okl 384—Osmon v l*avton, 223 
P .182, 98 Okl 194—State v Brown, 
218 1* 816. 92 Okl 137—Sharpe v 
Wright, 211 P 70, 88 Okl 16 


S D — Kagle Feather v McTlinrv, 190 
NW 228, 40 SD 20 
Tt X—Krrr v (''oekMham, \pp , 

71 S W 3d 905 error dismi’^sed- 
Ou.nantv Hond State Jiarik \ 
Hanks Civ App 56 S \V 2d 1103- 
Siotlish Arneriian Mortg Co v 
Milner Civ \pp , 30 S W 3d 583, er¬ 
ror r( fused 

Wis—Sthwil^kc V Arnencrin Nat 
Tkink, 8 NT W 2d 103 
29 C J p 804 note 41, ]> 805 notrs 45, 
47 

50. Tex—Oillelte v Davis, Civ App, 
290 S W 058 

51. PS—Hrvson v iTovident Nal 
Hank of Wa< o, Tex , C t! A T< x , 
2 F 3d 831 

Muh—TXvilk V Widoe, 31 N W 531. 

01 Midi 592 8 Am S H 852 
Ttx— Ti F Whith.im & Co v Hrigys 
Civ App 41 S W 2d 150, revc r s( d 
on otlur grounds 1-. F Whith iin 
A: e’o V Hi iggs’ Fsl lie. Corn App, 
58 S W 2d 49 

ZxnprovemexitB held made within rea¬ 
sonable time 

Ttx--H F Whitham & Co v Hnggs, 
supra 

52 N J-)—Mandan Mercantile Co v 
Sexton, 151 NW 780, 29 ND 603, 
AnnCasl917A 67 
29 C’ J p 805 note 48 
53, Ala—W T It.a.wleigh Co v 
Patterson. 195 So 729, 239 Ala 309 
29 CJ p 804 note 41 
Joining* two houses 
One who has purchased land on 
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vvliuh an situated two honsr«i uhuh 
h(* inUnds to loin and ust as a single 
building IS enlilbd to a reasonable 
linu fiftir th< pimhise to take ovi r 
tht IK lual oitiipamv of one of the 
bou-vf s bv loining it with the other 
in wliK h he has livi d — S<'ot t ish 
Anil man Moitg Co v Milner Tex 
Civ App 30 S W 2d 582 error re- 
1’nst d 

54. Okl—Chcnnsull v Pltnn, 109 I* 
2d 811. 188 Okl 408 

Wis—Faton Cc ntor Fo-op C’hei'si Co 
V Ih int7 24 1 NW 620 622 209 

Wis 170 (iiing Corpus Juris. 

29 C 1 p 80.5 note 52 

55. Wi*5— F.slon Center Co-op 
Chi I se Co \ Hiintz, supra, citing 
CoriruB Juris. 

29 C J ]> 801) note 51 
56 T( X --Fob V v Hollkamp, 66 S 
W 891, 28 Tcxebv\pp 123 
Absence of legal process preventing 
use as homestead 
Till failure to oi i upj is not ex¬ 
cused bi lltigitioTi as to the proj)er- 
tv v\htrt no legal process has been 
issued or I ontemplati-d which would 
privent thi appropriation of the 
property to the usc‘ of a homeste.id 
—Pillelte v Davis, Tex (’’iv \pp , 296 
S \V 658 

57. Tex—White v Wadlmglon 14 S 
W 296, 78 Tex 159—Hardin v 

Neal. 74 SW 334. .12 Tex Civ App 
335 

58 Tox —Dobkins v Kuykendall, 16 
SW 743, 81 Tex ISO 
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stead, formed while the homestead act is in force, 
but carried into effect by moving on to the premis¬ 
es after the repeal of the homestead act, is not 
sufficient to exempt the property as a homestead 

§ 34. - Effect of Occupancy of Other 

Property 

Ordinarily, a person occupying one piece of property 
cannot acquire a homestead In another, but exception has 
been made, under certain circumstances, in the case of a 
man occupying land owned by his wife 

In applying the rule requiring actual occupancy 
of the premises claimed as a homestead, it is gener¬ 
ally held that claimant cannot exempt one piece 
of property as a homestead while he occupies other 
l)remises,60 and that this is so, although the land on 
which he resides is leased Even in a jurisdic¬ 
tion where homestead rights can be acquired in ad¬ 
vance of actual occupancy, sec supra § 33 b, one 
who occupies certain premises as a homestead can¬ 
not impress other premises with the homestead char¬ 
acter by intention to occupy, coupled with prepara¬ 
tory acts,®- or, a fortiori, by a mere intention to use 
the unoccupied premises in the future Under 
some homestead laws, however, the fact that a debt¬ 
or IS living with his family on land owned by his 
wife docs not necessarily debar him from the right 
to claim a homestead exemption in his own land®^ 
Thus, It has been held that, where a husband and 
wife own adjoining tracts of land which are culti¬ 
vated as one farm, the fact that the dwelling house 
in which they reside is located on the wife’s part 


of the land docs not deprive the husband of the 
right to homestead exemption out of that part of 
the land owned by him,®® since they are to be re¬ 
garded as residing on his land within the meaning 
of the homestead law,®® but the principle under 
which a husband may have a homestead 9n other 
land, although the habitation is on his wife’s land, 
is confined to cases where the two farms arc prac¬ 
tically one and so cultivated and used as to con¬ 
stitute in contemplation of the state the family 
homestead,®'^ and a husband living with his wife on 
her property is not entitled to a homestead in a dis¬ 
tant farm not occupied as a homestead, and used 
by him purely as an investment or source of in¬ 
come ®® 

A homestead right in urban property to which 
the owner has moved, intending to live there with 
his family, is not defeated by the fact that he con¬ 
tinues to spend a large or the major, portion of 
each year m cultivating crops and attending to live¬ 
stock on ruraJ property formerly coiislitutiiig his 
homestead ®® 

§ 35. - Character and Mode of Occupan¬ 

cy in General 

The general rule, subject to some exceptions, is that 
the premises must be occupied as a bona fide home, and 
not, for example, as a temporary lodging place 

Ordinarily, it is the use to which the jiroperty is 
put that dctei mines the homestead char icter of the 
property,and in jurisdictions or under circum- 


B9. Towa — Charlesa v Tiamberaon, 1 
Iowa 4 35, 63 Am D 457 

00 . Ala —Wildman v Means, 04 So 
823, 208 Ala 487 

Kv—Neel V Compton, 255 SW 840, 
201 Kv 1. 30 A r. R 765 

Tex—Tide Water Oil Co v Rota, 
CivApp, 123 SW2d 470, 484, af¬ 
firmed Ross V Tide Water Oil Co , 
145 SW2d tU89 136 Tex 66, eit- 
JnK Corpus Juris. 

29 C J p 806 note 58 

61. Tex—Jolinaton v Martin, 16 S 

W 550. 81 Tex 18—Silvers v. 

Welch 01 SW2d 686. 127 Tev 58, 
afllrminK AVelch v Silvers, Civ 
App, 59 S W2d 879 

62. Tex—Tide Water Oil Co v 

Ross, CivApp, 123 S W 2d 479, af¬ 
firmed Rosa v Tide Water Oil Co, 
145 SW2d 1089. 136 Tex 66— 

Towery v I’lninview Building- & 
Loan Aaa’n, Civ App , 99 S W 2d 

1039, crroi refused—Neec e v King, 
CivApp, 73 SVV2d 550-Elliott 
Lumber Co v Mitchell, CivApp. 
241 SW 221, modified on other 
grounds Clem Lumber Co v El¬ 
liott Lumber Co, Com App, 254 S 


W 935—Pierce v Langston, Civ 
App, 193 SW 746 

20 CJ p 806 note 68 fa] (2) 

63. Tex—Wallingfoid v Bowen, Civ 
App, 101 SW2d 188—Cihraltar 
Sav & Bldg Ass’n v Harper, Civ 
App, 41 S W 2d 130, error refused 

64. US—In re Baker. Kv, 182 P 
392, 104 CCA 602 

Kv—Spiaft V Allen 50 SW 270, 106 
Kv 274. 20 Kv L 1822 

05. Kv—Mason v Columbia Fi¬ 
nance. etc, Co. 35 SW 115, 00 
Kv 117, 18 Kyi. 40, 50 Am S R 
451—Mann v Jenkins, 110 SW 
387. 33 KvL 589 

66 . Kv—Mann v Jenkins, 110 SW 
387, 33 KvL 580 

67. Ky—Foravthe \ Morgantown 
Deposit Bank, 68 S W 2d 14, 252 Ky 
680 

68 . Kv —Foravthe v Morgantown 
Deposit Bank, supra 

69. Tex —Panhandle Const Co v 
Wiseman, Civ App , 110 S W 2d 616, 
error dismissed 

7a US—Croker v Cioker. CCA 
Fla. 51 F2d 11—In re Jarrell, D 
CCal, 34 F2d 970 
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Ain—Wolcott V Titus, 101 So 383 
238 Ala 312 

Kan—In ic Casev's Estate, 134 P 
2(1 665, 156 Krin 590 
ND —Bilks V Globe International 
Piotcctive Buieau, 218 NW 864, 
5() ND 613 

Or—Smith v Kay. 64 P 2d 1160, 153 
Oi 80, rehearing denied 55 J" 2d 
704. 153 Or 80 

Tex—Yates v Home Building & 
Jjoan Co , Civ App 103 S W 2(1 1081 
—Mavs V Mays, CivApp, 43 SW 
2d 148, (rroi refused—Citizens’ 
State Bank of Lindale v Jeffries, 
CivApp, 2 S W 2d 317, error re¬ 
fused 

Car>al»iiilv of use as r(^Mdence see In¬ 
fra 5 64 

Style; value as businesB place 

11 has been said that the question 
of whether a building is a residence 
does not depend on the stvh* In which 
it is built, or that it would lie more 
valuable as a place of business than 
a dwelling house, but on the fai t 
of whether it is actually used as the 
residence of the famil> —Anderson v 
Shannon, 73 P 2d 6, 146 Kan 704, 
114 ALR 200—Bebb v. Crowe, 18 P 
223, 39 Kan 342. 
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stances where occupancy of the premises is re¬ 
quired, the occupancy must be of such a nature as 
will stamp the premises with the character of the 
residence or home of the person claiming^ the home¬ 
stead Conversely, if the premise-, arc used solely 
or principally as a home they may be claimed ex¬ 
empt as a homestead, within the limitations as to 
extent and value prescribed by law *^2 Residential 
occupancy is not required in all jurisdictions or in 
all cases, however,*^2 for example, in the case of 

business homesteads, see infra § 40 

Occupancy, where required, must be bona fide 
and not a sham,"^^ and the fact that premises arc 


occasionally occupied as a lodj^ing place or tempora¬ 
ry residence will not impress the homestead charac¬ 
ter thereon,especially where the actual and perma¬ 
nent residence of the debtor and his family is else¬ 
whereOccupancy may be of separate buildings 
on the same tract 

§ 36. - Use for Other Purposes than Res¬ 

idence 

a In general 
b Use for hotel 

a. In General 

The homestead cannot be claimed In property used 


Sxemption. of one block 

The fact that one block is the 
maximum quantity that can he 
<lnirn«*d as exempt in a city <ir town 
does not mean that homestead claim¬ 
ant may assert a right to have an 
entire block exempt regardless oT 
the use to whu h the property is put 
—Smith V Kav, 54 P 2d llfiO, 153 Or 
80, rehearing denied 55 P 2d 794, 153 
Or 80 

71. U S —Croker v Croker, CCA 
Fla, 51 F 2d 11—In re Chakos, C 
C A Wis , 24 F 2d 482 
111— Logue V Von Almen, 40 N E 2d 
73, 370 Ill 208, 140 A L R 251 
Kan—Andi^rson v Shannon, 71 P 2d 
5, 14G Kan 704. 114 AER 200 
Ea—Rranllev v Pruitt, 144 So 604, 
175 La 879 

Mnh—Fex v Brnnnan, 290 NW 353, 
20J Mich 126, 128 ALU 1424 
Miss-—Rank of Cruger \ fJodge, 198 
So 26, 189 Miss 356 
T« X—Adams v Security Finance 
(’orporntion. Civ App , 77 S W 2d 

770—T’carson v Felps, Civ App. 53 
S \V 2d 405, erior refused—Fust 
Nat Rank v Wallaee, Civ App, 13 
S W 2d 176, 183, reversed on other 
grounds Wallace v First Nat Bank, 
35 S W 2d 1016, 120 Tex 92 quoting 
Corpus Juris—Connelly v Tohnson, 
Civ App, 259 SW 634 
Vt—In re Wolff’s Estate, 183 A 187, 
108 Vt 54 

JO C T p SOb note 65. p 823 note 9 
Necessity of actual occupancy see 
Rupia § 33 

“To be a homestead, therefore, It 
must be us« cl or s( t apart and kept 
for a fixed, permanent home and prin- 
( Ip.il establishment, to which, when¬ 
ever the owner is absent, he has the 
intention of returning ”—In re Wolff's 
Estate, 182 A 187. 189, 108 Vt 54 
“Abode,” as used in a statute re¬ 
quiring the homestead to be an ac¬ 
tual abode, signifies habitation, dwell¬ 
ing, or place of residence —In re 
Rarklow, DC Or, 282 F 892 
Rural homestead 

Notwithstanding expressions In 
some of the decisions which seem 
to indicdle that a rural homestead 


need not be used for home purposes, 
the better authorities show unrnis- 
takalily that it must be so used — 
Cocke v Conquest 35 S W 2d 673, 
678, 120 Tex 43, nfllrming. Com Apt), 
13 SW?d 348, affirming. Civ Aj>p. 2 
SW2d 092 

Occupancy under lessee 

Where an owner of land, before oc¬ 
cupying it, leased it for a period of 
years, without anv reservations as 
to oecupanev and the lessee took pos¬ 
session undi'r the lease and thi'n*- 
art(‘r emploved the lessor as a hired 
hand and permitted him and his wife 
to live on the premises as a hired 
hand for a short period of time, ,siu h 
oecupanev was held not to inipK'ss 
the land with a homestc‘ad charruter 
—Garret v Getzcndanei, 242 I* 525, 
115 Okl 12 

72. ND—Birks v Ololie Interna¬ 
tional 1‘roterlive Bureau, 218 NW 
864. 56 N D 613 

Tex—C r> ShambuTger l^umber Co 

V invan. Civ App, 106 S W 2d 
351, error refused 

20 C J p 806 note 67 

73. US—In re Forbes, Ariz , 186 F 
79, 108 CCA 101 

20 C T p 823 note 7 
Money as real exemption 

'Phe rcMl exemption afforded by a 
statute <x«nu)ting to the extent of 
four thousand dollars the dwelling 
house and land on w'hnh it i.s situ- 
i1(d, or other land designated by 
claimant, has been held to be the sum 
of four thousand dollars rather than 
the particular tract of land c>n which 
the family lives as a home—Schrei- 
her v Hill, 95 P 2d 566, 64 Ariz 345 

74. Ark—Bank of Quitman v Ma- 
har, 104 S W 2d SOO. 193 Ark 1111 

Tex—Fust Nat Bank v Wallace, 
Civ App. 13 SW2d 176, 18 i re¬ 
versed on other grounds Wallac e 

V Phrst Nat Bank, 25 S W 2d lOlb, 
120 Tex 92, quoting Corpus Juris 

Wash—Canadian Bank ot Comrrn'n e 
v Kellough, 253 P 124, 142 Wash 
335 

' 29 C J p 806 note 67 
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Purpose of inquiry into grood faith 

“The good faith of the oecupanev 
mav be Inquired into for the purpose, 
not of del(*rmining whether the oc¬ 
cupant Is entitled lo impress the 
pi (> 1)1 r tv as a homestead, hut of de¬ 
termining whether the oeeupancy was 
to actuallv f‘stablish a home”— Chas¬ 
tain V Arkansa,s Bank & Trust Co, 
249 SW 1, 2, 157 Ark 423 
Temporary occupancy to evade credi¬ 
tors 

An oecupanev is insufficient where 
it is leniporarv to evade creditors, 
and not in good faith to establish a 
homestead —(^hastain v Arkansas 
Bank Trust Co, supra 

75. Tex—First Nat Rank v Wal- 
ln(t, (hv App 13 SW2d 176, 183, 
revjised on other grounds Wallace 
v leirst Nat Hank, 35 S W 2d 1036, 
120 T«x 92 quoting Corpus Juris. 
Vt- In re Wolff’s Estate, 182 A 187, 
108 Vt 54 
29 C f p 806 note 68 
70. Ark—Rink of Quitman v Ma- 
har, 104 S AV 2d 800, 193 Ark 1111 
Miss—Rank ot Grugf'r v Hodge, 198 
So 26. 189 Miss 356 
Tex—Fn St Nat R.ink v W^'aHnei*, 
ChvApp, 13 SW2d 176, 183. re- 
viused on other giounds AATiII.kp 
v First Rank, 35 ,S W’2d 103b. 

120 Tex 92 quoting Corpus Juris. 
Summer residence 

(1) .Summer cottage where claim¬ 
ants, who lived in apartment In citv 
most ot >eai lived dining July and 
August ea< h year, and which was 
not habitable during winter, was not 
a homesicsd—In re Wolff’s Plstate, 
182 A 187. 108 VI 64 

(2) Homestead right did not attach 
to land on which tamily lived one 
summer, where they maintairu'd a 
house in town whir h the hushund 
claimed as a homestead in bankrupt- 
fv proceedings — Schnaubert v Tip¬ 
pett, CCA Tex. 29 F 2d 230 

77. Ill —Bartholomae & Roesing 

Brewing & Malting Co v Sc hroe- 
der, b7 III App 560 
Tex—Tenney v. Wessell, Civ App , 26 
SW 436. 
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solely for purposes other than residence; but the right 
of homestead In property used primarily and m good faith 
as a residence Is not lost by the fact that it is used 
incidentally for other purposes 

Occupancy such as will stainp the jiJacc churned 
as a homestead with the character of a residence 
of claimant being; necessary ordinarily, see supra § 
35, a debtor cannot claim as his homestead picmis- 
es used by him solely for purposes unconnected with 
residence, as for e\am])lc, soldy for a ])hice of 
businesses However, if jiiemises are in fact used 
by the owner as a residence for himself and his 
family, the ng^ht to claim them as a homestead is 
not necessarily defeated by the fact that they arc 
not all required for such purpose, and that they are 
partly used for other pin poses, such as business pur- 
poses,7'‘ and paiticularly uhete the constitution or 
statute exempts a certain quantity of land owned 
and occupud by a debtor, the whole (juantit} speci¬ 
fied IS exempt if occiiiucd as the residence of the 
debtor and his family, without req;ard to the use 
to which he may put that part of the land on which 
his dwelling; is not physically situated, or the busi¬ 
ness he may puisne thereon^® I'hiis if a building 
IS the actual bona fide residence of a party, he may 
establish a homestead iig:ht therein, ahhoug;h a jiart 
thereof is used for purposes other than as the 
party’s family residence, such as for business pur¬ 
poses The fact that a debtor icsicles eui a por¬ 
tion of certain land does not of itself constitute the 
entue land a homestead, whether it he in one tract 
oi sepal ate paicels,’''- and only such part will be 

78. TC\ —Covin^^ton TJros Co v 
Bn MIS, 18 S?W2iI 870. 2.U) K> 66 
2') C J p 807 note 71 
UusiiK'ss Bcc Jnfra § 40 

79 ITS—In re Booth, D C Okl 18 
1 ^’ Su])p 70 

All. - (’liMstoiii V Arknnsris linnk & 

TniM (X., 210 SW 1, IT)? Aik 421 
K<in l<a.i \\ link's il( Gio<«rv (\» v' 

Inhnsnii 210 P SJ8, 111 Kan SO 
AIi(h—P'ox \ PiriMiuin, 200 N \V 153, 

202 Mm h 126. 128 APR 1 121 
Wis -In 10 MtKcn/ics Kstato, 287 
N W (.O.--, 232 Wis 4 25 

20 C F p 807 notes 71, 78 
Itenlinfc preini‘-es fl'iinu'd as homc- 
slt,i(J «>ep infia !} 17 
Share cropping:; greneral store 

"Tlip laiiTM'i, ^\hn Ini ms pri'sonnllv 
and tFiioinJi lined help and share 
croppiT, and ho runs a nornl 

stole out ot whuh (onit pro\ i‘>ions 
and flotlimj md impUnunts toi 

those \\(uk on his tarms 

is entilJfd to his mini «‘\t rupljons, 
a& much so as is the fanner who 
runs a Km or l»la(ksmith shop or a 
tnnvnrd”—In ir Iluio, D C Tex 287 
K 806, 901. afUrmed, C A., Kockhold 
V Huie, 293 F KlJl, certiorari denied , 


acquired as a homestead as is intended by the owm- 
er as a part of bis homestead and is used in con¬ 
nection with his place of residence, together with 
such jiart as the owner evinces by overt acts an 
intention to use immediately as part of such home¬ 
stead In the case of an urban homestead, it has 
been held that only that part of the tract occupied 
as the family residence,®^ or constituting; the actual 
residence and business; house of the owner,ex¬ 
clusive of other huildinf;s, can be claimed 

U.SC for aqtjcultural purposes Under some stat¬ 
utory provisions a stiecified quantity of rural land 
used for ag;riciiltural purjioses is specifically made 
exempt, in riddilion to the dwelling; house and ap¬ 
purtenances situated theieon,^^' and the word “ag;ri- 
ciiltural” in such a stalute has been construed to 
have been used meielv to distinguish rural from city 
or village property, rather than in a technical 
sense 

Extent of u^c for otiu t pit?poses Consideration 
IS often given by the aiulioi iiits to the tomji.irative 
extent to which the jiroperly is used for residence 
and business purposes, these atilhorilies holding 
that, in detetmining the homesleid character of 
piopcrty, il IS the pnnciiial use to winch the prop- 
city IS subjected that must he looked to,^^ and that 
any use of tlie pioperty foi business jnirposes should 
lie of an incidental chaiacter,^’^ so that, while the 
honustiael cliaractcr attaches to jnopertv occupud 
mainly as a residence and onl> incuh ntall> for 
business pnrj)oses,'‘<> no exemption will he allowed 

86. Mont —1)0 l<’orl(^nl^ \ t’hikK, 19 
rill 650, Ml Alonl 180 

Wis—R()( b( V l>ii r.ois, 271 N 
W 81 221 Wis 158 

Xiands used for grazin^r horses is 
“used lor akriLLiUui j 1 jaiiposis’ 
within htnnositad tximplion slaiui«, 
a]Lliout,h lioists an not k< pi tm usi- 
m tilling soil or othi i aM'Miltin.il 
pui suits—1)« Font* ri.IV \ (’Ijilds, JM 
J*2d b50 M3 Mont 4 80 
E8 Tt X —Run/* J v (S^riirmniil Nut 
Rank of Sh* rman ('i\ \pp 1 s W 
2d ()M5— WulKirv D.nhv Giv Api) , 
2M0 S \V 813 

Kan \nd*^is<)ri v SFiannon, 73 
2d 5, 146 Kan RM 111 ARR 200 

90. US—In re Shei*.irdson, Jie'F.rl, 
28 F 2(1 353 

Alaska- \\ *'ndh r v Rnrirurnan, 7 
Alaska 1 

Cal—C’oea e^ola Rottlin^, (\) v F< liti- 
ano 114 P 2d 0t)4 45 e’al App 2d 

680 

Bentlngr summer cottages 

Thu fait that part of the prem¬ 
ises are used tor the maintenance of 
summer cottages thereon for renting 
to tourists does not warrant exclud- 


44 set 402 . 261 ITS 588 08 L Kd 

861 

80 Fla—lf*>Tt \ Rij^dori, 12M So 
8 47, 100 Fhi 1M8 

2M C T p 807 not* 76 

81. Cal—(^ 0*0 Cola Bottling Co v 

F<di* lano ill F* 2 d I *01 15 (^il \j*]> 

I'd 680 —Schmidt v Iiennirig, 3 1 ’ 
2 d 12117 Cal App 36 

Mi<h—F*»x V Brannari, 2 Mn N \\ 15,3 

2 M 2 Mi(h 12 b 128 ARR 1121 

Or—In re Thiker’s KMat* 20 2d 
106M. 112 Or 55M 

2M e^ J p 807 note 79 

82. Okl — e>rwig V Cloud, 23 1 J' 

1085 , 109 Okl 2 MM --IJ.uns\ AVnlts. 
226 40 , 102 Okl 36 —Kfins \ 

Warden, 213 I' 70 , 88 Okl 2 M 7 

83. Okl—Or wig \ OJoud, 2 13 P 
1085, lOM Okl 29 m—I f.irrm \ Watts, 
226 P 40. 102 Okl 36—Kerns v 
AWuden. 213 P 70, 8S Okl 297 

Us(‘ of ndjoinine lTa*t of land in con¬ 
nection witli 1 * Mh noe see infra § 
61 

84. Okl -Stand.ird v Eckert, 249 P 
278. 119 Okl 124 

85. Fla—Jordan \ Jordan, 132 So 
466 , 100 Fla 1586 


87 
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as to property used primarily and chiefly for com¬ 
mercial purposes, and only incidentally as the place 
of residence of the debtor and his family Where 
the part of a building: used for homestead purposes 
g^reatly exceeds in value the amount which is ex- 
em])tcd by statute, and the sale thereof will not un¬ 
reasonably interfere with the use of the owner of 
those parts of the building occupied as a residence, 
the part used for business is not exempt ^2 

b. Use for Hotel 

According to the weight of authority an owner who 
resides on property with his family does not lose his 
homestead exemption therein by the fact that the prem¬ 
ises are also used as a hotel or lodging house 

While there is some authority to the contrary, 
according to the weight of authority, incmises 
which arc used by the owner for the purpose of a 
hotel or lodging house may lie exempt as his home¬ 
stead vihere he also resides theie with his family 
Howc^ er, the nieie shaiing in the profits of a hotel 
conducted by anothei will not enable the owner who 
docs not reside therein to claim it ns a home stead, 
and even where the owner of a hotel resides therein 
he dries not acquiie a homestead right if his lesi- 
dence is not of suth a eh.iracter as to meet the 
homestead rerjuinments 

PiCT'ious use fur hold /’/o/’rjvrs W'liere it ap¬ 
pears thrit a iirojieity owiiei at the tunc of filing a 
(hel nation of homesU kI was, with his famils, us¬ 
ing the jihice as a honn and that it was at that 


time being used for no other purpose, proof of pre¬ 
vious use for hotel and other purposes docs not pre¬ 
vent the property from being impressed with the 
character of a homestead 

§ 37. - Occupancy by Tenant 

As a general rule a debtor cannot claim a homestead 
m property or a separate building which he has entirely 
leased to tenants, but the weight of authority holds that 
a building used by the owner as a residence may be ex¬ 
empt notwithstanding he has leased a portion of it to 
others 

While the circumstances connected with the oc¬ 
cupancy of the tenant may be such that the occu¬ 
pancy of the tenant will, in contemplation of law, 
be an occupancy by the owner entitling him to a 
homestead,the gcnei.d rule is that the occupancy 
coiitcmjilated by the hfimestead law is a pcisonal 
occupancy and not an occupancy by tenant,and 
that one who has gr.iiitcd a lease as to the entire 
property and is iK)t octipnlug it as a rtsKhMice has 
no right of Iuittk stead tluHiii,^ although the reve¬ 
nues theicfiom are used foi llu siijipoit of the 
owlid’s family,- and although the (A\ner has no 
other dwelling house and may contemplate living 
eni the piemises at a fiituie time On the other 
hand, although there is authoiity to the eontiar>,^ 
the weight of anlhniily is to the elfect that, if *i 
Iniilehng IS used by a elehtor as his f.inviy resuh'nce, 
It m.i> he' his homestead, aiiel exe'in])! as such, ne>t- 
\\ ithstiiiiehug ti part of it may he lease el to others 
for residence n\ business purjiose sThe fae't that 


me tb(' poitioHM so ii>-pel fr(»rr) tlie 
st( t(I wIt T( It fip[i("ns that tla j 
bu-*irn()l u at in tbc coMie-ts is 
foncUaU'd foi tin piiiposc ot mam- 
taiiiinff a bona i illai iban lb it tbo 
o( c ipeiid of lb, iupniisi is inci- 
ei( nl.'l to th< i)ijrpos< ol firr\ine, on 
1 h( liusintss ol rt riling; (ottaets — 
Tl()< lip V Du I?ois, 27J N \V SI, 22T 
\\js 4‘58 

91 S—In ro Sboijardson De^Pnl, 
28 ‘’rl 251 

Kan-—Anderson \ Shannon, 71 3'2d 
fi, ]lt» Kan 701 1J4 ADR 200 

29 C T p SOS nott S2 

92. Iowa—lohn^'on v Mosc'r, 24 N 
W 32, 66 Iowa 2 16 

93 Ala- Turner \ Turner, IS So 
210, 107 Ala 4 66, 466. 64 Am S It 

no 

20 C f p SOS note 82 

94 Or—In rt Dakei's Estate. 20 T’ 

2d 1060 1 12 Or quol Gor- 

pns Juris. 

Tev—I’osI il Savings & Ijoan Ass'n v 
Powell, CivApp, 47 S W 2d 343. 
261 irror refused, eiuoliiiK Corpus 

June. 

29 r J p 808 note 84 
95 . UR—May v International L & 
40 C J S —30 


T e%», T. X , 02 E 146, 21 CC \ 
448 

96 AN 1 -i - <^ 1 1 rt n v I ’le r( e 19 N W 
4 27 60 Wis 572 
Residence coutrary to lease 

A\'b( ri I b<»tt 1 IS ( li < l< d on b asi d 
land and the t»iins ot th» b .is< tire 
‘U(b as to i \( lud« clll^ i uJU ol tin 
owmr of tb< be»t» 1 to ot' up\ il a 
n -.idc np« Mi< li ow’ner dta s not nc- 
(lUir* a lionn at ad ii^,bt ni tbt liotel 
1)\ itsidiiifc. Hurt in, notw ilhsliindim^ 
In*^ risid'ntt Hit 11 in is \\ itb t lu tat il 
< t'lr « nt of bit. If ssoi--(D ern v 
Tu rt < , supi a 
Residence under lessee 

\\ lu I i . dixoitid woman atquned 
botn property ]>v extbangniK ollur 
biiitl tbiitloi, and lived in tbi holi 1 
wbitli was rented to aiujlliPi [u rson, 
liut b( r rbibJitn resided m anotlu r 
fount X, and wneif sIk, on boi row¬ 
ing monr^, gave a lien on tlie bottl 
property to si t ure Ibe same rjt ij.- 
n.iting otlut property b< r bturu- 
stead, tbe liott 1 properly tould not In 
consult red her Immes.tnd—Ward v 
TJaker, TcxCixApp, 136 SW 620 

97. Cal—Lima v Sun Luis Obis] t) 
County Bank, 75 P 84G, 142 Cal 
245 


98 Kx -Diru'Kson v Oillespif 32 
S A\ lOSl 17 Kx T. S92 

2') (■' 1 T) NOS not. 00 

99 Ks —Txbr’s Ex’i x Williamson 
26 S W 2d M. 2 17 kx 679 

29 CJ p SOS nott 91 
1 Tfx AAallvti \ Dailex Civ \pp , 
29(1 S SI ; 

29 ( ’ T P SOS nole 92 
Access to leased premises 

\\ lu'i 1 1 ntloxvriHi s f( nt ed off one 
lot fiom land usi d a-, tluir home 
trttUd sioii buiblmg tlieieon and 
b i «d llu prtniisis, (h< fui t that 

1 lu 11 « hu k( ns bid fret af«(ss to un- 
o( ( ujuetl pttitions of the leased lot 
did not rnakt such b»t thtar horne- 

—Archer v A’’oungblood Tt \ 
Cix Apj> 129 S W 2d bS2, error re- 
f iisi'd 

2 Okl —I’oxvell V Pow^ell, IIG P 2d 
SSO 1S9 Okl 265 

T( X Al.”^ X Mivs, Cix \PF) Il S 
\\ 'd IIS mor n fused—Virut x 
Ilutktr Civ App , 29 1 SAV 29 1 

3 Vl —Tiue V Moiiill, JSVl 072 

4 Ebi Smith V (lufkenlu iniei, 27 
So 900, 42 KJa 1 

29 C^J p 809 note 98 
5. Cal—Vincenzini v Eiorentini, 38 
P 2d 876, 2 Cal App 2d 739 
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land is worked by a tenant docs not bar the owner 
of the right to select the land as a homestead where 
the owner resides in the dwelling house situated on 
the land,® 

Where two separate houses stand on real property 
sought to be impressed with a homestead, only one 
of which IS occupied as a dwelling by the person 
claiming a homestead, the other being rented to 
tenants, an attempt to establish both as a homestead 
IS inoperative Under this rule, the weight of au¬ 
thority IS to the effect that, although the owner 
actually occupies a house on the premises claimed 
to be cxemiit as a homestead, yet if he leases an¬ 
other house or building located on the premises 
which is wholly distinct from the one occupied by 
him, no exemption exists in his favor in the prem¬ 
ises leased, the view being taken that the homestead 
laws do not contemplate the exemption of buildings 
used mainly as a source of revenue ® A contrary 
view has been taken, however,*^ and it has been held 
that the renting of one of two houses does not de¬ 
feat the owner’s homestead rights in the house 
rented where the renting is temporary and without 
intent to discontinue or abandon the use of the 
house for homestead purposes,^® although in such 
a case an unreasonable delay in occupying the rent¬ 
ed house will defeat a homestead claim thereto 
Under the construction of some homestead provi¬ 
sions, if a house and the whole lot on which it 
stands are adapted to use as a homestead, and aic 
actually used as such at the time of the dedication, 
the subsequent erection of an additional dwelling 


on the lot, for whatever purpose used, will not viti¬ 
ate and affect the homestead as an entirety or ren¬ 
der any part of it subject to seizure and sale under 
execution, except where the second house increas¬ 
es the value of the homestead beyond the statutory 
limit 

§ 38. - Joint Occupancy 

Persons other than Joint tenants or tenants In com¬ 
mon cannot occupy land jointly so as to give both oc¬ 
cupants a right of homestead in the same tract. 

The establishment of a homestead in property by 
j*oint tenants or by tenants in common is considered 
infra § 88 In the case of other persons, such as 
persons having successive estates in the property, 
property cannot be occupied jointly so as to give 
both occupants estates of homestead in the same 
land.^4 

§ 39. - Unlawful Use of Premises 

The authorities are In conflict as to the right to ac¬ 
quire a homestead In property used to conduct an un¬ 
lawful business The right is not lost by failure to 
obtain a certificate of occupancy 

It has been held that the fact that the homestead 
claimant conducts an unlawful business on the 
pi enlists docs not alfcet his right to their exemp¬ 
tion as a homestead,but there is authority for a 
contrary vicw^® A homestead exemjiiion is not 
lost by the fact the premises have been occiqiied 
without first obtaining the recjiiiied official certifi¬ 
cate stating that the dwelling is suitable for human 


Mlfh—JlnrloJd v Ta»wnndow'^lCM, 8 N 
W 2d 113, 304 Mich 4fi0 — Fox v. 
llTannan, 200 N \V tfi.l. 202 

Midi 126 1 38 AliR 3 434, quoting 

Corpus Juris. 

Neb - Ilawlcv V Arnold, 288 NW 
SJ.O, 1S7 Nob 238 

Or-"In ro I’otter's Estate, 59 P 2d 
•53, 154 Or 3(>7~-Sniith v Kay, T) I 
P 2d 3 160, 153 Or SO, icbcannR; de¬ 
nied S') P 2d 794, 3 53 Or 80 

Tex —Thomas v T>lcr, ComApp, 6 
S W 2d 350. revorwing T>leT v 
Thomas, CivApp, 297 SW 009 

29 C J p 800 note 99 

0. Mont—Oiegon Mortg Co v Dun¬ 
bar. 2S0 P 559, 87 Mont 603, 73 
A L. P 113 

7. ("al --Vinconzini v Piorentini, 38 

P2d 87 6 2 Cal App 2d 739 

8 . Ala —(Jrillln v Ayers, 166 So 593, 
231 Ala l‘d 

Fla—O’Ntal v Miller, 106 So 478. 
143 Fla 171, 129 ADR 295—■M<- 
Ewen V Laraon, 186 So 866, 136 
Fla 1 

Or --Smith v Kav 54 P 2d 1160, 153 
Or 80, rehi.iring denied 65 P 3d 
794, 153 Or 80 

29 CJ p S09 not(‘ 96 


9. Til—Stevens v Ilollingswoi th, 74 

Ill 202 

20 CJ p 808 note 91 

Smaller houses luoideutal to use of 
property 

“A\"hen the residence is primalilv 
(he home ot the family and then' 
nre ^mallei houses upon the same 
property used for Tcntal pufpoHts 
the sin.Hlltr residence*, are only in¬ 
cidental to the use of the piopertv 
and c.innol b.ir a valid liomestead by 
a declaration upon the whole piop- 
ertv " -In le Jarrell, I> C Cal , 3 4 F 
2d 970, 072 

Worker’s residence on land 

An owner mnv establish a home¬ 
stead right to the land on which he 
lives, notwithstanding his son farms 
a poition thereof as a renter and 
lives with his own family in anothc'i 
set of buildings situated on the land 
—laienenborg v Duenonborg, 259 N 
VV 64 9, 128 Neb 624 
Oooupancy held not to destroy requi¬ 
site possession 

Where a debtor owned, and resided 
with her family on, a lot, and le-ised 
a separate building situated on the 
lot for business purposes, it was held 
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that the otcupancy of the separate 
building did not so deprive tiu ownt r 
of the possession of the building and 
tlie ground undeiiu‘nth U as to cause 
It to lose Its tharacltr as part of 
the horni stead—Rai tt n v Martin, 
209 1’ 614, ] 13 Kan 329 
10 Tex—Scottish Amencan Mertg 
Co V Milner, Civ \pp , 30 S VV 2d 
5S2, error i< fused 

11 . Tex—Scottish Anurican Mortg 
Co V Milner, supra 

12 . Pal —Lubbock v Me Mann 22 P 

1145 83 C'al 22b, 16 Arn S R 108 

20 PJ p 800 note 2 

13. (''ril —l^ubbock V McMann, supra 

14. ill —Hi okaw v Ogle, 48 N hZ 394, 

170 111 115 

29 P J p 800 note 1 
Sejiaiatc’ homesteads in same tract 
M'o supra 4 34 

15. Wis — Prince v Hake, IJ N W. 
825, 75 Wis 638, 611 

29 P J p 800 note 5 

16. Io\va—Ainold v ^^Jotshall, 32 N 
W 508, 91 Iowa 572 

20 P I p 800 note b 
Legaiitv of bu>^iiH'ss as alfc'cting 
business homestead see infra 9 40. 
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habitation.^'^ Where a statute renders premises lia¬ 
ble for the payment of all fines and costs assessed, 
or judgments rendered, against any person for the 
illegal sale of intoxicating liquors on the premises 
with the ownerconsent and knowledge, an owner 
who has consented to such illegal sale cannot pre¬ 
vent the property from being subjected to the stat¬ 
utory liability by asserting a homestead right there¬ 
in but general creditors whose claims are not 
based on any violation of the intoxicating liquor 
statute cannot reach the premises.^® 

§ 40. - Business Homestead 

In Texas an urban homestead may be acquired In 
property used for business purposes While the business 
homestead need not be adjacent to the residence, and may 
consist of more than one lot, it must be In the same urban 
community as the residence. Only one business home¬ 
stead may be claimed 

Under the Texas constitution and statutes a 
homestead exemption may be had with respect to 
the jiropcrty on which the head of a family exer¬ 
cises his calling or business,-^ and the constitution¬ 
al provision affording such exemption is to be liber¬ 
ally construed These provisions have no appli- 
c.ition except to urban property ^2 


In order to acquire a business homestead, claim¬ 
ant must have a calling or busincss^^ to which the 
property is adapted and reasonably necessary 24 
The kind or character of business, if legitimate, is 
not restricted,for the words “calling^’ and “busi¬ 
ness,” although not synonymous,26 are used in the 
applicable provisions in a very broad sense,^7 and. 
when taken together, embrace every legitimate avo¬ 
cation in life by which an honest support for a fam¬ 
ily may be obtained 28 Although there is no right 
to an exemption if the building is devoted to an il¬ 
legal business,29 if the real business which the debt¬ 
or conducts on the property is legitimate, the busi¬ 
ness homestead cxcm])tion is not lost by the fact 
that the owner has incidentally used the property 
for an illegal purpose, such as gaming 20 The fail¬ 
ure to pay a license tax does not render the busi¬ 
ness illegal so as to deprive the owner of the ex¬ 
emption,nor does the fact that the business is 
conducted in fraud of creditors affect the right to 
the exemption 22 

While the head of the family must have an in¬ 
tent to dedicate the property as a place to exer¬ 
cise his calling or business,22 oidinarily the use 
made of the premises determines whether they con- 


17. Minn—Rvan v Colburn, 241 N 
W ISS. ]8S Minn ^47 

18. Iowa—McClure v Rraniff, 39 N 

W 171, 71 Iowa 38—Arnold v 

Golshall, 32 N W 508, 71 Iowa 572 

19. low.i—Cironcweg v Beck, 62 N 
W 31, 03 Iowa 717 

20. Tex—Thomas v Creapc'r, Civ 

App, 107 S W 2d 705, error dis¬ 

missed 

29 C J p 810 note 10 

21. T<‘X —C D SharnburKcr Lumber 
Co V Delavan, Civ ^pp, 106 S 
W 2d 351. error refused 

22 . Tex—Rxall v Securjtv Mort^: 
Trust Co, 39 SW 059, 15 Tex Civ 
App 643 

20 CJ p 810 nolo 12 

23. Tex—Clem Lumber Co v Pll- 
liott Lumber Co, Com App, 254 S 
W 935, modifvrnp: Llliott T^umber 
Co V Mitchell, Civ App, 241 SW 
221 

Reutiiig' of property for dwellingr pnr- 
poses 

(1) It has been held that the rent¬ 

ing of rooms or tenant houses for 
the purpose of deriving revenue Is 
not a calling or business, within the 
meaning of provisions exempting a 
business homestead —Mays v Maya, 
Tex Civ App , 43 S W 2d 148, erior 

refused—29 C J p 810 note 10 [a] 

(2) However, it has also been held 
that conducting a rooming house or 
hotel is the exercise of a calling or 
business rendering the property ex¬ 
empt as a busfiness homestead — 


Postal Savings & Loan Ass'n v Pow¬ 
ell, Tex Civ App, 47 SW2d 343, er¬ 
ror r(‘fused 

(3) A family head owning and op¬ 
erating tourist camp, is entitled to 
business homestead exemption, op- 
erdtion of such camp being a busi¬ 
ness—C D Shambuiger Lumber Co 
V Delavan, Tex Civ App , 106 S W 2d 
351, error refused 

(4) Where husband and wife occu¬ 
pied one apartment in apartment 
house and neither husband nor wife 
had any other occupation than that 
of operating apartment house, the 
apartment house property was held 
the homestead of husband and wife 
—Person v Levenson, Tex Civ App, 
143 S W 2d 419. 

24 . Tex—Clem Lumber Co v Elliott 

Lumber Co , Com \pp , 254 S W 

935, modifying Elliott Lumber C^o 
V Mitchell, Civ App , 241 SW 221 
—Thomas v Creager, Civ App , 107 
S W 2d 705, error dismissed -De 
Guire V Title Realty Co, ("ivApp, 
98 S W 2d 249, error dismissed— 
Farnieis’ Nat Bank of Dublin v 
Carmony, Civ App , 62 S W 2d 1115 
—Mays v Mays, Civ App 4 3 S W 
2d 14X, error refused—Spmee v 
State Nat Bank of El Paso, Civ 
App, 294 SW 618 atllrmed, Com 
App, 5 SW2d 754 

29 C J p 810 note 18 

25 . Tex —C D Shamburger Lumber 
Co V Delavan, Civ App , 106 S W 
2d 351, error refused. 
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28. Tex —Thomas v Creager, Civ 
App, 107 S W 2d 705, erior dis¬ 
missed 

Terms dlstl&gtilBlied 

A “business” is that which oeeu- 
pies the time, labor, and efforts of its 
owner or operator, whereas a “call¬ 
ing” may exist as a fact whether it 
be practiced or not—C D Shambiirg- 
er Lumber Co v Delavan, Tex Civ 
\pp , 106 S W 2d 351, erroi refused 
87. Tex—C D Shamburger Lum¬ 
ber Co v Delavan supra—Postal 
Savings & Loan Ass'n v l*owell. 
Civ App, 47 S W 2d 34 3, erior re- 
fus(‘d 

28 Tex—First State Bank of 
Memphis v Seago. Civ App 120 S 
W 2d 951, error refused—C D 
Shamlmrger Lumber Co v Dela¬ 
van, Civ App, 106 S W 2d 151, er¬ 
ror refused—Postal Savings & 
Loan Ass’n v Povvi ll, Civ App , 47 
S W 2d 343, error refused 

29. Tex—Tillman v Brown, 64 Tex 
181 

30. Tex—Tillman v Brown, supra 

31. Tex —Gassoway v White, 8 S 
W 117, 70 Tex 475 

32. Tex —Gassoway y White, supra 
—King V Harter, 8 SW 308, 70 
Tex 579 

33. Tex —i'^lem Lumber Co v El¬ 
liott Lumber Co, Com App , 254 S 
W 935, modifying Elliott Lumber 
("o V Mitchell, Civ App, 241 SW 
221 . 
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stitute a business homestead The head of the 
family must use the premises as a place where he 
exercises his calling; or business,or in case there 
is not an actual occupancy there must be a bona fide 
intention to occupy the premises for business ac¬ 
companied by acts amounting: to a reasonable no¬ 
tice of such puri)osc,‘^^ in which case the same prin¬ 
ciples proven! as in the creation of a residence 
homestead in advance of actual occupancy In 
the case of one who has more than one business, 
the place must be that in which he exorcises his 
])rincipal, mam, or chief business The fact that 
but little, if any, business is actually transacted is 
immaterial, if the premises are in good faith occu¬ 
pied foi business piirjioses Where a building is 
an entirety, occupancy sufficient to exempt any jiart 
of It as a business homestead operates to exempt 
the whoh but the use of an insignificant part 
of a building by a fnm ftjr businc'.s purposes docs 
not render the premises a busiiuss homestead where 
the m.Lin portion is rented out to tenants 


Right as affected by residence. Although the 
business homestead exemption extends to property 
which IS not used for the purpose of a home,^2 
there may not be two homesteads, one of residence 
and another of business ^ ^ the business homestead 
is but a part of the one urban homestead exempted 
by law,'*^ or, in other woids, the business and resi¬ 
dence homestead in a city, town, or village consti¬ 
tutes a unit, namely the one urban homestead 
The business homestead exemption may be estab¬ 
lished in properly which is not adjacent to the res¬ 
idence homestead,'*^* but it must be located within 
the same urban community as the residence home¬ 
stead, and not in a widely scpar.itcd city, town, or 
village,^’^ and one cannot claim both a ruial resi¬ 
dence homestead and an uihan business home¬ 
stead 

Liwitat on to one business hoinrsteiu!, election 
A debtor can claim onl> oiu jilace as a business 
homestead,nolvvithstanding he has several places 
of business,in which lu engages in different lines 


34. 'j’t \—Mavs V Ma^ s, t^iv App , 13' 
S tv Jd llR error ittus*d—Sp(nce 
V State N'lt llnnk of 101 Paso Civ 
App, U04 SW filS, alllrrned, Com 
App *. S \V 2d Ttl 

Bstoppel to assert business home- 
stead 

W'h(‘tf property Is attuallv a busi¬ 
ness homestead, the owner’s use of It 
may he ao open and unequivocal that 
no representations to the <(jn(rary 
fan form the basis of an estofipel — 
Thomas v CreuK^ir, Te\ Civ \pp , 107 
S VV 2d 70r», error dismisstd 

35. T(>x —Clem lAiinlrer Co v El¬ 
liot I laimber i'*o Com Nim), 2r»4 S 
W ‘KUi. rru>dif\iri*, lO'liott Eurnber 
Co \ MltfheJI. \pp 211 SW 
2J1—l)e Ouire v Title mal(\ ('’o , 
<’'lvAi)p, ns S tv Jd J4‘), terror dls- 
missi tl—lUavs v lVla\s Cbv 4pp , 
4 1 S W Jd 1 IS ('rror refused 

20 C.T p SIO note 22 
Incidental use 

A use wliKh IS merely Incidental 
or in aid ot the busint>ss of the own¬ 
er IS not sullif lent — Tliumas v 
t^reajfer Tox Civ App , 107 ,S tV 2d 705, 
error dismissed 

Apartments In which no office room 
was located have hern lu Id not to 
const itutc a business homestead of 
the o\\ ner—Spence v Slat( Nat 
Hank of El l*.iso, Tex C’’iv App 204 
S VV bl8, alllimed. Com App , 5 S tV 
2d 751 

36. Tfx—("lorn Taimber Co v El¬ 
liott Lumber Co, Com Apj) , 254 S 
W ‘1 IT), modifvinR Elliott Lumber 
Co V Mitchell, Civ App, 211 S W 
221 

29 CJ p 810 note 23 

37. Tex- llufstedler v Glenn, Civ 


App, 82 StV2d 733—Lost a 1 Sav- 
inRs iV. Ijoan tss’n v J'ovvi 11 C^iv ! 
App 4 7 S W' Jd in error t( fused 
lArriit.it i(»ns of rule requiring actual 
o<(ur)an(\’^ see supra 5 31 b j 

Renewal of lease | 

I'loperlj owri< r’s renewal of b'.nse 
and iailure to takf piossession of and 
dedicate property to business honu- 
stead purjroses w^hen old base there¬ 
on (xpircd def( ilod homestiad f‘X- 
omption—Pukard v Jleed, Tex (^iv 
App, 52 SW ‘*d 274 error refused 
Homestead character Impressed 

Whtre lend* 1 had nolue of bor¬ 
rowers’ intention to maki' proturtv a 
bnsinoHs bonu'stctid, declaration of 
purj)ose coupled with erection of 
huildiHR: and occupation thereof by 
borrowers as business homestead aft¬ 
er buildiUR- was tornpleled irnpHs-ad 
the property with homesioid ch.irac 
t( r --Hutstedlor v (Jb nn, Tex Civ 
App . 82 S W 2d 733 

38. Tex—Thomas v ('’reader, Civ 
App, 107 S\V2d 705, error dis¬ 
missed 

Reason for rule 

Su( h a construe tion permits a moie 
<i>itain applic ilion of the provision 
to tilt vaiious fa< lual situations, and 
more completely accomplishes the 
purpose of the exemplicui—Thomas 
V (’’reasrer, Tex Civ App , 107 S W 2d 
705, error dismissed 
TJse of balldlng* by cattle rancher 
The business homestead exemption 
was not available to owner of lota 
whose principal business was that of 
cattle lane her, but who used the 
building on the lots as a garage on 
flr&t story and on office for various 
business operations on second story 
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—Thomas v Cre.ip'T Tex Civ \pp 

107 S \V 2cJ 705 error dismissed 

39. Tex —(1 ‘>o\\ ,1V V Willie 8 S 

V\ 1 1 7 70 Tc'X 4 75 

40. TcrX—Hillings \ l^Tatliiff*, 82 S 
W S()5, Jfi Tc\ Civ \pp 610 

41 T**x V.in Sl>ki‘ V Harn‘ll, 16 
S VV ‘10 2 

42. Tt'x —W iggc nc r v IHiskcOl, 35 S 
W 1, S') Tr\ 1 r. 

29 (M p 810 note 15 

43. Ttx — H()(kctL V W'lllianis, Civ 

Aj)|) 7.S S VV Jd 1077 

44. I'c x—llo(k(it V V\ iliiams, mi- 

pr,i—I’lndv \ tJri)V( (’i\ \pp , 35 

S AV 2d 10 78, mol refused 

45. Tex—riockflt v VViJliinis Civ 
A [) p 7 S S W - d 1 0 77—H u T d V \ 
(liovf, Civ App, 15 S \\ 2d 107S 
t ]1 or Ilf used 

46. Ttx—Shrvock v Latimt r, 57 
Tc'X 074 

20 CJ I) 810 note 16 

47. Tex—Huckclt v Williams, Civ 

Apj), 7S S \V 2d 1 077—1‘iiidv i 
(liove, Civ Vpj) , 35 S \\' 2d 1078, 

error refused 

48. Tex Whitt v Oo/ier Const Co, 
(''iv Api* 70 S W 2d 210 

29 C'’ J p MO note 14 

49. Tox—Thomas v Creagnr Civ 
App, 107 S W’'2d 70,5, error dis¬ 
missed—Gales V Pitts Civ Afif) , 2 
S W 2d 307—B<»wman v Stark, 
Civ App , 1 85 S W 0 21 

Existence of more than one home¬ 
stead genc'rally see supra fi 13 

50. TT S “ Gulbransen (^o v Couch, 
C X Tex, 6l E 2d 932—Spence v 

State Nat Hank of Ji7] Paso, Civ 
App , 294 S ^V 618, alllrnied. Com 
App , 5 S W 2d 754 
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of business The head of the family or owner 
of a business may have the right to elect, if he is 
engaged in two businesses, which he will hold as a 
business homestead.^^ 

Mofc tfian one lot, parts of lots The business 
homestead may consist of more than one lot if the 
lots arc so used as to make them, all together, a 
place for transacting business,^^ and if a part of 
a lot or lots IS occupied for business, the remain¬ 
ing portions thereof are exempt,^'* unless put to 
sonic use not connected with such business How¬ 
ever, in order for several lots to constitute a busi¬ 
ness homestead it is necessary that all the lots to¬ 
gether constitute one place of business,^*® and where 
one lot constitutes the place of business, other lots 
arc not exempt, notwithstanding they are in some 
manner connected with the conduct of the busi¬ 
ness, ^^7 for the constitution docs not permit the use 
of (liffrient lots 'Tor the purpose or m aid of' the 
hiisiiK ss of the head of the family A \.*archonsc 
sitiuitcd on a different lot from that on which tiu 
business is conducted and not adjacent thereto is 
not exempt but a warehouse or other auxiliary 
hnilding on the same lot with the regular business 
house and attached to it as an enlaigcment thereof 
IS a part of the business homestead and exempt 

Addition to bxiddinq Tf property constitutes a 
business homestead, an addition to the building®^ to 


be used in increasing the volume of business®^ will 
also be exempt. 

§ 41 ^ - Time and Continuity of Occupan¬ 

cy 

Occupancy of the proper character suffices although 
It IS of short duration; nor Is the homestead right lo&t 
by brief temporary absences from the property. 

It has been held immaterial whether the occu¬ 
pancy IS fur a long or a short period,®^ although, 
as shown supra § 35, occasional occupancy of prem¬ 
ises as a lodging place or temiiorary residence will 
not impicss the homestead character thereon A 
homestead exemption has been denied w^hcrc claim¬ 
ant resided on the properly for a short time, but 
soon abandoned the idea of occupying it and re¬ 
turned to a former dwelling and real home before 
the sci/uie of the properly on cxcciilion ®'* 

Time of occtiji.incy as affecting the cnforccabiliiy 
of debts anted.itiiig the establishment of the home¬ 
stead IS considcicd infia § 97 

Conhmixi\ of occupancy Coiitimious and actual 
occupation of land claimed as exempt is unneces¬ 
sary, t)ro\idecl tlu houKstc.ul character has once 
cittachcd tlKrctn,‘‘’'> espcci.illy under statutes pro¬ 
viding that there can he no abandonment of a 
hoincslcad except by a cU claratinn of .ih.iiulonmont 
nr a grant thereof®® P»rief temporary ahstnecs 
will not affect the right ®'^ A change of occujiancy 


51. T(\ —Parrish v Froy, 44 SW 

32J. IS Tt X Civ App 271 

52 It —Oullnnn‘?on Fo v Couch, 

C C V Tt \ 1)1 F 2fl *152 

Tt \—V Fir'll Nat Hank, j 
(hvApp, 8S S W 2d 1084, error re-| 
fus< d—Howmnn v Stark, Civ App , 
IS-. SW 921 I 

Judg'ment of forecloBur© agfalnst 
OHO of two hnsiiLess homesteads I 
iirnounU to a finding: that the owner 
hm (lortPd to hold the property not 
(()\c*T(d by the Judgment-—Campbell 
V Fust Nat Bank, Tex Civ App, 88 
S AV Jd 108-1 error itfu^ed 

53 Tex —Rock Island Plow Co \ 
Mien 116 SW 1114, 102 Tt x .360. 
r(\ir‘^inj^, (Xv App , HI SW 97‘5 

29 CJ p 810 note 24 

• 64. Te\—Lavell v Lapowski, l9 S 
\y toot, sn Tex 1G8—liar jcadene V. 
Wliiiflcld, 0 SW 475. 71 Tex 482 

55. Tex—Pyland v Sayers, Civ 
App, 14S b \V 2d 4.‘i0, rcvcised on 
other grounds Sayers v Pyland, 
Ibl S VV 2d 769, 130 Tex 57, 140 A 
1. U 1164 

29 C ] p 810 note 26 

56 Tex--Rock Island Plow Co v 
Alton, no SW 1141, lOJ Tox 360, 
n versing Civ \pp, 111 SW 973 
29 CJ p SIO note 28 


57. T( \—Farmers' Nat Pink of 
Piihlln V Catmonv, Civ App , 62 S I 
W 2d n 1 ,=) 

Renting' of tenant houses 

AVhere a debtor n sides on one lot 
and maintains leniint houses on con¬ 
tiguous lots, the tenant housrs and 
lots on which they ate sitn.iled .m 
not fx<nipt, notwith'^tandmg the 
debtor’s only business is lh.it of 
Imilding tenant holisfs, c oiled ing the 
rents, and using them ti>r the sup¬ 
port of his ranrulv, whete it does not 
appear that any of the tenant hous¬ 
es are used ns a pl.at o to conduol th< 
business -JMavs V Max s, Tex '^iv 
App, 43 H W 2d 148, error refused 

68, Tex—Roi k Island T’low Co v 
Alten. 116 S AV 1141, 103 Tex 366, 
]bh 

29 C T p 811 note 29 

59 Tex—Mol>onald v Campbill 57 
Tex 614—Hinzie v Moody, 20 SW 
769, 1 Tex (^Iv App 26 

60. Tex—Ilargadeno v Whitfield, 9 
SAV 4 7.9 71 Tex 4h2 

29 CJ p 811 note 32 

61. Tex—Mays v Mavs Cix App, 
43 S W 2d 148, eirur refused 

62. Tex —Postal Savings & I.oan 
Ass’n v Powell, Civ App, 4 7 S 
W 2d 343, error refused 
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63 US—In re Cii.akos, CCAWm, 

2 1 F 2(1 482 

64. La — Bossier v iLimi's, 37 La 
Ann 261 

65 Alaska — William'? v Thompson, 
7 Alaska (>01 

‘ It Is obvious that a man and his 
family do not havo to Use and o( (Upv 
pn mis(*M th( xear lound In impit'ss 
It with \ luuni'stt ,iG (hauicter '— 
Fain-Townsond <*0 v Harker, Tex 
Civ App, 109 RW2d 1101, 1102 

66 . AVash — Washburn v Wib n 165 
J* 96 AVash 480 

R(ino\a] from pii'rnisfs as (oustitut- 
ing ab.imlannirnt see infia 164- 
1 67 

67 lowa—lUiner v Dellinger, 222 
N\V .570, 206 lown 1382—Hams 
\ Carlson -’O.A N W 202, 201 Iowa 
j 169 

K\ —Willi.ims V Evans’ Adm’i, 56 
j S W2d 710, 247 Ky 105 
139 CJ p Sll note .39 

Constructive occupancy exists 
I XVh('re pmpertx' oc<upiod as a hoint- 
I su «d has been temporarily va<aied 
without abandonment and with a 
I bona fide and subsisting mti'otjon 
i to return—Pavis v Kt'lly, S7 NW 
[347, 62 Neb 642—12 Cj p 1301 note 

I 86 . 
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from one house to another, both houses being sit¬ 
uated on the same tract of land, does not destroy 
a right of homestead as to the tract 

§ 42. Dedication and Selection 

The necessity of a dedication or selection of prop¬ 
erly as a homestead and the ]»roccedings therefor 
are considered infra §§ 43-46 immediately follow¬ 
ing, and the rjiustion of who may select the home¬ 
stead is treated infra § 47 The necessity of, and 
the tiroceedings for, making a claim of homestead 
pending oi in anlicifiation of proceedings by cccmIi- 
tors are consideied infra §§ 200-21^, and the ne¬ 
cessity of, and jiroceedings for, the selection of the 
homestead by stirviMiig spouse, childien, or heirs 
infra §§ 27^>-2S2 

Examine l^ickct Paits foi later cases 

§ 43 . - Necessity, Requisites, and Suffi¬ 

ciency in General 

Selection of the homestead Is for the purpose of iden¬ 
tifying and defining the property to which the exemption 
applies Whether formal acts are necessary depends 
on the statutes 

The pm pose foi \\hich selection of homestead 
is rcquiud is merely to identify and define the piop- 
erty to winch the excmiition applies so as to define 
that which is exempt fiom th.it which may be sold 
at the inst.ince of creditors The right of selec¬ 


tion of homestead, residing in the owner, may, ex¬ 
cept as the statute may otherwise provide, be ex¬ 
ercised whenever the necessity therefor arises 
Tf the homestead laws specifically require the do¬ 
ing of designated formal acts as a condition ])rc- 
cedent to the acquisition of <i hmncstcad, a com]di- 
ance with these requirements is neccssar> fn 
the absence of such specific requirements, no for¬ 
mal acts are necessary for the selection or dedica¬ 
tion,'^- and the question of a select ion siifiicieiU to 
impress the homestead character on property with¬ 
out actual occupancy thereof as a home must dc- 
jiend on the facts and circumstances of each par¬ 
ticular caseThe situation of a pait of a tract 
may give adequate notice of intention to claim it 
as a jiortion of a homestead and, where the 
owner of a tiact sells a pait and retains the bal¬ 
ance which IS sufficient in value and extent to con¬ 
stitute a homestead, the owner theTeb> elects to 
treat the p.irt let.lined as a homestead"’ 

Rcgist)(ition of deed Under some statutes to 
that effect, where land is acepiired bv deed, regis¬ 
tration of the deed is essenti.il in order to give the 
property a homestead ch.ir.icter,^^ in addition to 
the requiiernent that the jiremises be occupied as 
a homestead 

Rtof>erly 7cht( li may he selected as homestead 
Jt has been held that in selecting .i homestead the 
owner of property is not bound to select the prop- 


08. Towa—llctnoi v Df llinffor, 222 
NW '5 70 200 Towa 1 t82 

68 . Nov I'^lv Piist Nat Bank v 
M( vors 161 I’ 920 -10 Nov 281 
Adjoining* tiactB of husband and wife 
In Hf'liclinR homo^lead wifo's sopa- 
rato -af T( tnn t, woith four 

thousand live liundifd doll.irs, o( < u- 
pied rm home stead will not Ik* (on- 
sldcK'd j).iit of husband’s two ad)oin- 
ing- tracts (ontnining- two liundrc'd 
folly acres- links v Globe Jntei na¬ 
tional I’Tolecfivc liuicau, 218 NW 
86 1, 'iC N n 612 

70. Okl — l‘]xc hangc* Nat Bank of 
Tulsa \ Rose 10 1 B ’d 10b, 1S7 
O'tN.1 4St - Alaiattion Oil Co v 
Wtstern Oil X DiillinR Co, SO 1* 2d 
'i.;m iSi ()1J f) 1 -Oaiiott V Bond, 
176 r 242, 091, 72 Okl 3 
Whero family residence is on tract 
of land cMtidiTife onr bundled si\tv 
acTts, owned by husb.iml, who also 
ow nc'd addition.il land some distance 
awa\, all of which was cultiNalc'd for 
t.nnilv’s be nelil home sU ad m.iv be 
solectici l>y owner at .in\ time pnoi 
to lew due r< ^aid (or rights of 
judgment credit )rs being hid—Mo¬ 
rey v James P 594, IIS Okl 

277 

Time for selection 

Judgment (hblois who did not se¬ 


lect homc'stcMd within lhnl\ da vs 
aft or written noiico of cntiv of judg¬ 
ment thcicbv lost then light to 
claim hoimstead against such piop- 
ertv and hence dcclaTHlion of home 
stead tilc'd aftei judgment debtors’ 
redemption of proF)cit\ from shciifl’s 
••ale was irivnilid Bonded Adjust¬ 
ment Oo V Hedge rson 61 B 2d lJb7, 
188 Wash 176 

71. All/ — MhcR.h* V Mac Rao, 294 
J* 280 i7 \riz i07 

Cal - Caiev V Doiitliitt, ‘B» B 2d 6‘’2, 
IK) ('al \pp K)') 

C\)lo-- (’lawford v Felkev, 216 B 520 
7.i (\)lt> 14 1 

Miss—Robert tJ Bruce Co v Spears 
181 So 181 Miss 786 

AVash --IT S I'^KlelUv Ar Giiarantv C'o 
\ Allow a V 2i I’2d K)8, 173 Wash 
404 

29 C J p 811 note 44 

72. ITS—Gnlbranstn (^o v Couch, 
C C A Tex ,61 F 2d 

Neb—Ateyer \ Blalt, 291 NW 86, 
l,i7 Neb 711 
29 Cl p 811 note 45 

73. Okl—Kiiosluirg Falls Sav Bank 

X Trust (\> \ McKinney, 44 B 2d 

987, 172 Okl 298 

Manifestations of Intention 

“The a< t of sedecting is an act of 
Choosing and piesuppo-.es an inton- 
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tion foi me d in the mind basc'd upon 
TcMson to do or not to do a thing, 
and h.is Im Its ohiec t some definite 
result The .h t ol selecting as an 
attribute of llie* will miglit exist in 
the abstract but lor all pnctical 
purposes It is attended with tlic 
inanifi st,itions of intention, as sr»oU- 
c‘n declarations owncushij) i>c)sse's- 
sion, octujianc'v use in connecticm 
with the home place Ce and where 
a contest arises ejver the* claim of 
diftcTent paie'ols or tracts making uj) 
the homesiead, the facts niMv be de- 
jieiided ui)oii to reveal the intent of 
the side*ctiMg mind’’—Williams v 
W'.itkins, 219 T’ 61.5, ol,^, 9] okl 112 

74. Tex -Crockett v Templeton, 6.9 
Tex 124 

75. Ala—Williams v Jvili)at7ick 70 
So 742, 195 Ma 56 1 

Iowa - Hall v Gottsc he-. 86 N W^ 257, 
11 4 low'a 1 17 

76. Mo—(’’rary v Stancl.ird Inv Co, 
285 SW 4 59. i iO \lo 44S—Ten 
nent v l‘ruit, 7 S VV 2 i, 94 AIo 
145 

29 C I p 819 note 20 

77. Mo—Crary v Standard Inv Co, 
285 S W 459, 320 Mo 448 
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erty on which he actually resides hut it has also 
been held that in making the selection, whether by 
declaration, designation, or otherwise, the place of 
residence cannot be excluded The fact that a 
mortgage had been foreclosed does not preclude 
the filing of a declaration of homestead on the prop¬ 
erty to the extent of declarant's equity therein un¬ 
til title finally passes It has been held that a 
dedication as a homestead may be made of prop¬ 
erty of which the fee has not yet passed to claim¬ 
ant, or, sub)cct to the vendor's hen, of which the 
entire purchase price has not yet been paid 

Dedication of separate tracts Where tracts arc 
seji.irated, there must be a dedication of each to 
homestead use, and the dedication of one tract will 
not dedicate any jicrtion of tracts separated thcie- 
from 

§ 44 - Occupancy as Selection 

In some Jurisdictions mere ownership and occupancy 
of the property may impress it with the homestead char> 
acter, at least if its area and value do not exceed the 
statutory limit, unless the Intention of the parties Is to 
the contrary or is ambiguous 

In some jurisdictions, when a debtor occupies 


such a status as entitles him to a homestead, his 
mere ownership of the land and occupancy of it 
may be sufficient to impress it with the character of 
a homestead,®^ especially when the property is with¬ 
in the extent and value limited by law for a home¬ 
stead Even in jurisdictions where a selection 
IS required, when the premises arc of grc.iter quan¬ 
tity or value than the statutory limit, no selection is 
necessary, in the absence of express requirement to 
that effect, if the area and value of the projierty 
occupied as a homestead do not exceed such statu¬ 
tory limit, and if it is no part or parcel of a larger 
portion of land 

However, occupancy wull not operate as a selec¬ 
tion where the use and occupation are ambiguous, 
as where the debtor resided on his mother’s land 
Dcfore her death, and after title vested in him as 
heir continued to use the land as before,®® nor will 
occupancy operate as a selection where there has 
been an express contiary selection,®'^ although it 
has been held immaterial that the parties declared 
to the contrary The occupation by a husband 
and his family .ifter he harl executed a valid deed 
of the premises to his wife will not indicate their 
selection by him as a homestead 


78 okl—Morrv v James, 276 P 
707, no OUl 174 

j') (M p 82 I note 7 [h] (2) 

TUnullement tliat property must be 
fi((upif(l to ron«?titutii liomestead 
*-Li supia 33 

T’ropertv whirh may ronMtUute homc- 
'ul tronf rally sec infra 52-02 

79 T( X—Wade v First Nat Bank, 
Fiv App 203 P W 654 

2‘) c r p sn note 77 
KtquiTfmont as limitation on hus- 
l),M)(l’s 7ip:ht of s. lection see infra 
15 47 

Rejection of part of dwelling* 

WUk It the debtor owns premises 
whuli include his dwcllinj^ and a 
busiiuss block, ho cannot. In scloct- 
inj 4 )iiM homestead, reject part of the 
dv\ * llinR- m oi dcr to inc lude the block 
- Shakopte First Na1 Bank v JTow, 
0 1 N W 032, 01 Minn. 238 

80. W ash —Paramount Securities 

(\) V 'J^'iskor, 29 P 2d 920, 176 

Wash 52 ; 

81. Tex—Hughes v Oroshart, Civ 
\pp, 150 SW2d S27 

82 Tex—Faimcrs’ Nat Bank of 
Sfvrnout V tV»ffnian, Civ App, 79 
S W 2d 005 

63. Nik—Bank of Tloxic v (Baham, 
41 S \\ 2d 1000, 1S1 Aik 1005 
Fla -HviUhin‘-on Sho(‘ Co v Turner, 
no So 02;. TOO Fla 1120 
Iowa —Commi rc lal Sav Bank of 
Bohfvillt V M(Bnuj^hlin, 214 NW 
512, 203 Iowa 1.108 
La—llanmiond State Bank &. Trust 


Co V Hiodoiltk, 1.54 So 739, 179 
La 693 

Neb—Mever v Platt, 201 NW 86, 
H7 Nth 714—In te Nielsen’s Es¬ 
tate, 280 NW 240 135 Neh 110 
ND—Birks V (.IJobo Inti rn itional 
I’lotective Buieau, 218 N W 804, 
867 56 ND 613, citing Corpus 

Juris. 

Tt X —Schulz V L K Whitham & 
Co. 27 SW2d 1093, 119 T* x 211, 
modifAing L E Whitham & Co v 
Schulz, Civ App , 14 S W 2d 881 
29 CJ p 812 note 53 

No other notice required 

(1) Octupanev bv owner is evi- 
dtnee of election to treat pTO]‘trtv 
as homestead, and no other oi fur- 
thi'r notice of seh ( tion is necessary 
—KleinerL v Lilkowitz, 259 NW 
871, 271 Mich 79 

(2) Under constitutional and stat- 
utor> humi’stead piovisions, where 
land is owned and onupitd hv judg¬ 
ment debtor and his lainilv, such 
ownership and oitupaiuv uie notice 
to all the w^orld of llu ir hoinestiad 
rights—I’anagopulos v Manning, 09 
P2d 611, 93 lUah 198, nhiMTiru; do¬ 
med 72 P2d 156, 93 Utah 215 

Occupancy and use of rural home¬ 
stead 

A ‘lural homestead’* exemption 
(ompnhends a risiden*e and business 
honustiad « \ernption, and thenfore 
dedication ol a "lural homestead” 
(onsibts of the use ol a put of a 
tract for a residi nee and use of thi 
balance for support of ihe fanill> — 
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J Pl W.itkins Co V Daw'son, Tc x 
Civ App, 14 5 S W 2d 901 
84. Mo —PraKf v CamiTon, 16 SW 
70. 102 Mo 568 

85 Alii—Miiois v Killian, 162 So 
289, 230 Ala 531- r>a\ is v Il.nrm. 
101 So 4 58 211 Ala 079 
N T> --Bilks V (llobe Intein.'ition il 
Protective Biihmu, 218 NW 864, 
807, 56 N 1) 013 
29 C J p 812 note 61 
Contiguous tracts 
"When trifts of land, not exciM'd- 
ing 111 the apgreg.it(‘, in qunntitv .nnd 
v.ilui, the homestead tM'inption are 
t ont iqiioiis, althonr^li not holly 
within the bounds of a legal .sub- 
di\ ision, and ait ustd and occupied 
in common as a lioimstiad b\ the 
owner, such use and occupfiinv them¬ 
selves evidinc#' tile ^(dcition h\ the 
owner of all of •■inli (ontiguous lands 
as hi'i homestead, uid tf)nbiiiuie no¬ 
tice to nil of Its ilniaetii as his 
hoiru'stead, and of his siUetion thene- 
of as sue li, withenit Ills giving anv 
other iiotie e ’Tj,u son v Slate Jbmk 
ol Ugi tna, 2 !0 N W 132, 114, 201 Wis 
J1 J 

86. Tex—Crnblioe v Whitescdlc, 65 
Te X 111 

87 W IS Larson v St.nte Bank of 
Ogenia, 2 10 N \V 132, 201 Wis n.} 

88. Ti X—Schulz V L E Whitham 
& Co . 27 S W 2d 10 J3, 119 Tex 211. 
moditving L E NVhitham A Co 
V Schulz, Civ \pp , 14 S W 2d 881 

89. Mieh—Meigs v Dibble, 40 N W 
935, 73 Mich 101. 
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§ 45. - Entry on Record of Title 

Under statute so providing, a homestead may bo 
established only by a proper entry of the word “home¬ 
stead" on the margin of the record of title. 

Under st<iliitc so providinpf a homestead exemp¬ 
tion may be established only by entennp^ the word 
“homestead’' on the margin of the recoid of ti¬ 
tle,which entry must have been signed by the 
owner and attested by the clerk and recorder 
Tlu statutory requirement must be strictly per¬ 
formed, as the provision exists for the protection 
of the public, and is mandatory ^2 A creditor’s 
.icdial notice that the premises aic occupied as a 
residence is, in the absence of such entry, immate¬ 
rial Merely causing the woid “homestead” to be 
wntlcn on the deed itself is not sufricient 

§ 46. - Declaration or Certificate 

a Tn general 
b F'orm and Cfintents 
c Kxeculion, bliiig, and recording 
d Constiuction and operation 

a In Greneral 

In some jurisdictions, before a homestead can be 
acquired, a declaration or certificate of intention to claim 


a homestead is required, at least under certain circum¬ 
stances 

While in the absence of any statutory require¬ 
ment no formal declaration is necessary, as consid¬ 
ered supra § 43, under some homestead laws to 
that effect a written .declaration or certificate of 
intention to claim a homestead is required as a 
prerequisite to the acquisition of a homestead ex¬ 
emption Under some statutes a compliance with 
the statute is in all cases indis])ensable,‘^^ and mere 
occupancy of the premises -without making the re¬ 
quired declaration will not make the homestead ex¬ 
emption available Under other statutes to that 
effect It has been held that a declaration is neces¬ 
sary only where the property is not actually occu- 
putl as a homestead,^® under such a statute, occu¬ 
pation by a tenant will not obviate the necessity of 
the declarationUnder still other statutes a dec¬ 
laration or designation is necessaiy only where the 
extent and value of the homestead txcecfl those 
fixed by the statute,^ and the statute is merely in¬ 
tended to iirovide means whci eby the homestead 
right of tlu family in a definite part of .i Lirge tract 
on which the f.iniily resides mav lu fixul,^ but it 
has been held th.it, even though tlu st.itiite provules 
a mode of making the designation, it does not [ire- 


90 — llowrJl V ]UiT(h A\nr<- 
hous< Tinnsf(>r Co, 07 I’LUl 7H 
1(1(1 ("olo 1217- (-1 I w fold V FolkcN, 
1210 r r)LM) 7”. C\)l<) Ht 

(M ]* SIJ noil ()1 

91 —riuwloid V F( lk( V, Ru 
a 

92. IT S —(i()(»(lv\ III V Coloi kIo Mot l- 
\ 1 Mvt <-(ni( lit (X), <’olo, ■’ S 
(U 17 ! nous 1, 2S I. Kd 47 
20 c-* I p 81" nolo 04 

93 US—(loodwin v Coloiado Morl- 

InvMstnnnt I’o siipt.a 
20 (" J p 812 note (.1 

94 Colo —Tj»p])c 1 V Kijs, RS P 4‘IS, 
TS Colo 202 

"0 FJ p S12 note 00 

95 Tal - (^ai(>v \ Uonllntt, ‘U. T’2(1 

f> 12 110 (\il A PI) 1(10 

N(\—JMidill \ \s Is no r 2d 5S1 
KhoniMn diiiK'd ns ]’2d 702-- 

lOlv O-iist Mat 11.ink v Minoi^- 1(>J 
I‘ oj'i, *10 No\ 2S1, afliiinini; IfiO I’ 
tOS to Nov 22r) 

Wash -St.I to \ Suptnoi Touit of 
(^lal oi l\nint\, 201) J* 7 11, 3 17 

Wash ^7 4 

20 (M p SI ; nolo 70 
Superseding- statute 

Ilona St, M(1 staliite, pro\idinp that 
honiosicMd {(»uld h( oroati'd onl\ hv 
flJin^r a d<( Lira lion in form pi()\idod 
hy Rlntiilo IS (onipleti' in itst it to 
the extent thit although it cont.iins 
no n'poaling < laiise it nuist ho rc'- 
gaidid as ha\ing been intmdid to 
supeisode, as 1 ir as possiJilt, piovi- 
ous statutes on tlie subject providing. 


that honush.id (onld hi cieatfd bv 
iiK re o< < up.iiK V—iLivKs v Metio- 
politan iat( Ins Co 71 1* 2d r»^.2. 101 
Wash ir»0, ippeal dismi‘'S(d fiO S Cl 
40^). 30G US 000, R3 U Fd 1001 

Riglits acqmred prior to btatute 

(1) 'Whtie no dec la rat ion \mis re- 
(lUircd imd< 1 in (arlni 1 i\\ a sulisi^- 
qiK nt (siilion of lu h d( < lai.ilion 
will not all! (I Tight'^ a^qiiiicd unch i 
(he foinnr ‘-I ilute (lainiei v Joll- 
iion 2 So 707. to T.n Ann 8.S1 

(2) Owmrs of homestead .nquiK'd 

h^ men ot(npan(V pin'-n ml to st it- 
ut) 111 tune pi loi to passage* of stat¬ 
ute It (lulling liling ot deilarilion 
(ould not J)» (ompeli»d to file (h < la- 
lalions o1 I'oimsi. id as Kcjiiind 1»\ 
th/it statute ht cause Ihtii rights 
wer< alnadN \«sttd hut \vif( -who 
m.irrnd husband Milisetpunt to (ii- 
ficlnunt of statute reriuiiing that 
doclaiation ot hoinest.* id lx filed did 
not aitjuiK an unr(<.oid4d homest(*ad 
right to piojieity in whn h husband 
liad acfiuiitd lionnslead hv men* oc- 
< upam y undtr form<‘r statute — 
Davies v Mt trojioJit.in Fife Ins Co, 
71 P 2d r>.^)2 101 AV.isti 450, ap]>t*.al 

dismiss».d 50 set 405. 300 US 005, 
83 L ICd lOCl 

Under the Virg-inla statute relating 
to hoint stead <\cmptioiis, the exemp¬ 
tion is not ai)soliil»‘ hut exists only 
when and after the dt btor has claim¬ 
ed It and pel felted it by the ret or- 
dation ill the cink’s office of an in¬ 
strument setting forth the claim and 
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giving a d('S( 1 ipt ion md \nluation of 
lh( propertv daiimd s ihnmispad 
— Tn n* Uolunelt., Di^V'a, !1 K 
Sijpp 518 

96 "Wrish- St.ile V Suptrior Coiiit 
of Cht'Lin Coimlv, 2 (»(> r 7 51, 147 
WLish 571 

20 e' r p 813 not( s 70, 72 

97. Wrish—St.iti \ Supinor Court 
of (Mk Ian Co^mt^ * upi a 
20 C T p 81 5 not, 7 ’ 

98 N I) -SfMori \ ^utlurlind, 171 

M W^ 214 <12 N 1) 50'♦ 

99 VI)—Scvlon V Sulhuland su- 

Plrl 

1. ND—Firmers Hank v Knil. 
Ki\('r laimln T i3i nn (”o , K, 5 
W 1053, 57 M I) 571 

20 (’ T p 81 5 noU 7.5 
Rural homesteads only 

It lias him laid tli it sm h n slit 
ut( has Mpph, 1 ( 1(111 li, nn.il hoim- 
stt*ads onl\—x.q lank v 
Zarafontlis, TrxCiv App , 15 SVV 

2 d 155, error rtfiisid 
Sale of excess 

Deljtor’fa lalluie to jilat honii'stead 
b\ met<‘s and hounds md to have plat 
Tirol did was not niahriai wiien 
dehtoi sold .111 hut foit\ acies hav¬ 
ing dwelling liouse thi-non—HernLi 
\ Dtllingtr, 222 NW .570 20G Iowa 
1382 

2. Tex —Morns v Pi.ut, 316 SW 
646. 53 Tixt^ivApp 181. 

29 CJ p 813 note 76. 
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dude a designation in some other manner,^ such as 
by a provision in a conveyance, mortgage, or trust 
deed, if the homestead is sufficiently described.^ 

It has been held that, even though designations 
of homestccids arc not ordinarily required, a desig¬ 
nation would be proper where the parties occupy 
two residences under such circumstances that ci¬ 
ther may be his homestead according to his inten¬ 
tion,*'’ and It has also been held to be a convenient 
form of giving notice of the purpose to return 
when the parties are not actually residing thereon® 
In any event, a declarahon of homestead is not 
necessary to preserve property, title to which is in 
the w'lfe in her se])arate estate, against the judg¬ 
ment debt of her husband 

Although a dcclar<ition of homestead is required, 
a person entitled to homestead is not compelled to 
claim il, and if he docs not do so, the court cannot 
and will not declare it a homestead,® except, in 
some inrisdictions, in the case of the administration 
of decedent’s estates, as considered infra § 279 

P}opc}ty reacquired Under statutes requiring 
a declar.ition, w^here property is reacqnned after 
the al)<indoiimenl, wan er, or forfeiture of the right 
of homestead, as considered infra §§ l'i7-200, a new 


declaration of homestead must be filed to protect 
the homestead rights ® 

Prerequisite qualifications. There are certain 
qualifications necessary under the statute to enable 
a person to select a homestead, such as, ordinarily, 
that declarant be the head of a family,^® or that 
declarant be a resident of the property These 
qualifications must exist in the person making the 
declaration at the time the declaration is filed, 
and cannot rest on any preexisting right but 
such qualifications have been held not essential to 
the continuance of such right 

Who may select the homestead generally is con¬ 
sidered infra § 47. 

b. Foim and Contents 

Provisions as to the form and contents of a declara¬ 
tion or certificate of homestead must be substantially 
complied with Matters which have been held necessary 
include a statement of facts showing that the declarant 
is entitled to a homestead, a dcsciiption of the premises, 
and an estimate of the value of the property. 

The conslilutional or slatutorv provisions pre¬ 
scribing what shall be contriiiied in a declaration of 
homestead are mandaloiy and a compliantc there¬ 
with IS csstnlial to the acquisition of the homestead 
exemption but a dechiralion which follows the 


3 Tt'x — TJddson v Dickey, Civ App , 

.'(.1 w nsG 

2‘) C T 1 ) xn note Tfi 

4 T( X —Amethnn Stale Bank S- 
Trust Co v Johnston, Civ App, 58 
S W 2(1 880, error r( fused—lloed v 
JM.ilioni, CuApp, 2 S 1 SW 277— 
TiotKon V Dickcy, Ci\ App, 264 S 
W r >86 

Desig^natlon held sufllcient 

Mor li^^U'.ors’ aeknow ledp:mf nt of ox- 
Unsion .inreement proNidinj? Ihnt 
s| ipul It ions in orii;;]ncil died of trust 
should rt ni.iin in force was lifld, in 
of T((ital in oin.iruil died of 
trust thfit homestead was de‘-n Ihed 
in desi^^nation of even date suffl( icnl 
to tonsiitnie valid iel('(iion, where 
fciltcted par (‘els were at time' of ex¬ 
tension .1 part of homesUftd, €V('n 
thouf^h on date of oriKinal d( sifjna- 
tion thf V* were not Booth v II P 
DroinJit K Co. Tex Civ A[)p, 89 SW 
2d I ’.2, (rror dismissed 

5 T(‘X—(lla&ir \ Hc'nderson, Civ 
A])p 2 S W 2d ')87—Wootlon v 
Join s Civ App . 286 S W 680 

6 . ]Miss—Ritter v Whitesides, 176 
So 728. 179 Miss 706 

7. Wash — First Nat Bank v Gallo¬ 
way, 232 P 270. 132 Wash 355 

8 . Ariz — First Nat Bank v Reeves, 
234 P 556, 27 Ariz 508 

9. Moitgrafifors, to protect their 
homi stead ri^,hts when they ag-ain 
became o\\ ru'rs of property after 


foreclosure sale, were required to 
file new* d(*clar.ation of honKst«*ad 
White V Rosenthal, 35 P 2d 154, 140 
Cal App 184 

10 Wash—In re Borrow, 158 P 
735, 92 Wash 143 

11 . Cril—Gteonlef v Greenlee, 61 P 
2d 1157, 7 ("al 2d 579 
Nev—Mcflill V Revvis, 116 P 2d 581, 
rchfailrifT denied 118 P 2d 702 
Bosidence of desorted wife 

Dochir.ition of hom''*" te.ad by wife 
aft(r her dfscrtion bv husband and 
his removal from prcm*ses was valid, 
as a^calnst contention lint Icpral resi¬ 
de nee of wife follow('d residence of 
husband and that theiefoio she was 
not resident of piopcity when decla¬ 
ration was made as requited l)y stat¬ 
ute, wliete wife whs Jn lac t oiciipy- 
ing premises when she made dtilaia- 
tion —Gr(c*nlee v GreenUt, 61 1’2d 
1157, 7 Cal 2 d 579 
Daringr imprleonment 

Since persons under legal disabil- 
rty or restraint are incapable of los¬ 
ing or gaining a residence bv ac Is 
porfoimed by tht'm under the con¬ 
trol of others, a husband, confined 
in penitent larv, was competent to 
declare homestead In premises con 
stituting former home—Nt'lsen v 
McKeen, 5 1’2d 333. ICr Wash 271 
FremlseB occupied by tenant 

It has been held that where oni 
acquires property on which there i‘- 
a tenant, it is sufllcient if declarant, 
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dc'claiing his intention to make the 
prorx rt> Ins homestead, takes steps 
to dt'-po'-st'ss the tenant—Canadian 
Birik of Common e v Kc Hough, 253 
P 121, 142 Wash 335 

12 . Wash—Moe v Becher, 262 P. 
14 4, 146 Wash 128 

29 C J p 813 note 78 

13. Wash —In re Borrow, 158 P. 
735. 92 Wash 143 

29 C J p 813 nolo 78 

14. Intent to occupy as home 

Statutes jirovuling th it pT»mlses 
must be aetuHllv intended .uid used 
as a borne, and that derbiration shall 
state that dec^lnrant intends to reside 
there have i( ten nee oiilv to the 
(Uial ifle atlons of ilamiint to assert 
a homestead right at the lime ol til¬ 
ing the dee birat ion and not to tlie 
eontinuing ot sue h right tht leafier 
—Moe V Be elm, 262 P 144, 146 

Wash 128 

15 Mont — Me C irlliv v Ktlb'y, 206 
P 782 63 Mont 213 
Wash—She'inilt v Sturos, 66 P 2d 
llO'i, 190 Wash 30- ir S Fidelilv 
& Guarantv Co v Allow*av, 23 V 
2(1 ins, 173 Wash 404 
29 (M p 813 note 79 

“The sufflclencv of a declaration of 
homestead must be determinc'd from 
the statements eXpres&lv made there¬ 
in, and cannot be affc eled liy anv se- 
» red intentions which rnav hive* l>ean 
in the mind of the claimant ”—CareN 
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constitution or statute will be sufficient, since the 
court cannot enlarge the requirements thereof.^^ 
A substantial compliance with these requirements 
is sufficient, and mere technical objections will 
be disregarded 

The statute in existence at the time the declara¬ 
tion was made is controlling as to the form and con¬ 
tents of the declaration 

Statement of fact*: showing claimant entitled 
All the facts necessary as a basis for the allow¬ 
ance of a homestead must appear on the face of 
the declaration and the omission of any one of them 
is fatal to the declaration of homestead 20 The dec¬ 
laration should show the right of claimant to the 
exemption under the law,21 as, that claimant is the 
head of a family,22 or is entitled to a homestead ex¬ 
emption as wife, guardian, or trustee of minor 
children, etc. ;23 and that claimant is residing on 
the premises claimed as a homestead,24 or has pur¬ 


chased the property for a homestead, and intends 
to reside thereon, and claims it as a homestead.2^ 
If the statutory exemption relates to debts contract¬ 
ed after a fixed date, the certificate should show 
that immunity is sought from such debts as the 
statute covers 26 

Description of premises A description of the 
premises is essential to a valid declaration of home¬ 
stead,27 but the description need not be more par¬ 
ticular than is required in the case of a deed 28 
However, it has also been held that the declaration 
must contain an accurate statement of the area of 
the premises, to show that the premises are within 
the statutory limit as to area 2'> 

Estimate of value Under some statutes to that 
effect It is required that the declaration shall con¬ 
tain an estimate of the actual cash value of the 
property,20 and its omission renders the declara¬ 
tion void, as it constitutes no notice to creditors 


V Doulhltt, 35 P 2d 632. 633, 140 Cal 
App 409 

16. Idaho—Mellon v. McMannis, 76 
P 98. 9 Idaho 418 
29 C J p 813 note 80 
17 Wash—John Hancock Mut Life 
Ins Co V Wagner, 24 P 2d 420, 
422, 174 Wash 185, citing Corpiu 
Juris, and afllrmed 27 P 2d 1118, 
174 Wash 185 
29 CJ p 813 note 82 
Bights Of declarant liberally con. 
strued 

Wash —John Hancock Mut Life Ins 
Co. V Wagner, 24 P 2d 420, 174 
Wash 185, afUrmed 27 P 2d 1118, 
174 Wash 186 

18. Cal — Roiilhwick v Davis, 21 P 
121, 78 Til r.04 

29 C J p 81.1 note 83 

19. Cal—McNabb v Byrnes, 268 P 
428, 92 Cal App 337 

Idaho—Ovlcar v 0>lcar, 208 P. 857, 
36 Idaho 732 

2a Cal—Jom‘s v Gunn, 87 P 677, 
149 Cal 087 
29 CJ p 81.1 note 84 

21. Idaho—WiJ<ox v Deere, 61 P 
98, 5 Idaho 516 

29 CJ p 813 note 86 
Cure by entrinsio evidence 

A declaration, detective for failure 
to show on Its taoe the right of 
claimant to a homeAtoad, cannot be 
aided bv extrinsic evidence—Olds v 
Thorington, 190 P. 4l)o 47 Cal App 
355—29 C J p 814 note 3 

22. Cal —Jones v. Waddv, 6 P. 92, 
06 Cal 4.57 

Idaho—Mellen V McMannis, 76 P 
98 9 Idaho 418 
Statements held sufllclent 

(1) Deilaralion that phiinllfC was 
head of family was sufficient “show¬ 
ing “—Esterly v. Broadway Garage 


Co, 285 P 172, 87 Mont 64—29 CJ 
P 813 note 86 [a], 

(2) A Joint declaration of home¬ 
stead reciting that parties were hus¬ 
band and wife, and executed by both, 
was sufficient, although ru>t reciting 
spec ificallv that husband was head 
of the family, since liusband was 
head of the family by statutory dc*il- 
nition—Parker v Riddell, 108 P 2d 
88 . 41 Cal App 2d 908 
Statement held insufficient 

Wheie the statute provides that 
“said declaration shall state that 
they or either of them are married, 
or if not married, that he or she is 
tho head of the family,” a declara¬ 
tion of homosle.ad made hv a married 
person must state that he is married 
and a stnlcsnent merely lh<it he is 
the held of a family is not sufficient 
—Morand v Iloyerdahl, 175 I’ 483, 
38 Cal App. 76 

23. Cal—Reid v Englebart-D.iv id- 
.son Mercantile Co, 58 I’ 1003, 126 
Cal 627, 77 Am S K 200 

24. US—^In re Ka>s, D C Wash , 49 
F 2 d 346 

29 CJ p 813 note 88 
Declaration held sufficient 

A homeMtead decliralion, staling 
that claimant was residing on certain 
piemises and claimed them as home¬ 
stead, was sufllcumt, although not 
also stating that he intended to le 
side thereon—In re Finch's Estate, 
89 1 » 2 d 218, 198 Wash 667 
Averments held insufficient 

(1) A declaration of homestead, 
slating that claimants “are the own¬ 
ers as a home of the premises here¬ 
inafter desciibed, and that it is their 
intention to use and claim the same 
as a homestead” was not in compli¬ 
ance with statute requiring that the 
declaration of homestead “shall 
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st.ate" that the husband and wife are, 
at the lime of making tin'cloc laration 
residing with their f.imily on the 
piemises—McOill v Lcw'is, Nev , 116 
P 2d 581, rehearing denied 118 P 2d 
702 

(3) Oth('r averments see 39 C J p 
813 note 88 [aj 

25. US--ln re Kays. D (" Wash 49 
F2d 346 

26. Lawton v Bruee, 39 Me 484 

27. An/:- Wheeler 1\it\ Co v 

MoTtg.ige Rond Co of New York, 
17 P 2d 331, 332, 41 All/ 217, quot¬ 
ing Corpus Juris. 

Cal --CareV v Douthilt, 35 P 2d 632. 

J40 Cal App 409 
29 O J p 81 1 note 92 

28. Anz—Wheeler P('rrv Co v 

Mortgage Rond Co of New York, 
17 P2d 3U, .132. 41 Anz 2 17, quot¬ 
ing Corpus Juris. 

29 (" J p 811 note 91 
Zdeutlflcation of property as test 
“Any description is sutlu n n< bv 
which the identity of the prtmi.ses 
can be established or which furnish(*s 
the means of idenlifle.alion ”—Whccd- 
er Peiiy Co v Moitgagt Bond <’o of 
New York, 17 P 2d 3 51, ilj, 41 Vriz 
217 

Description held sufficient 

RisLiiplJon of land m homestead 
declaration as lots and 14 in 
named tiact and property on which 
declarants reside was suflicient, al¬ 
though omitting block nurrihc r — 
Wheelc'r Perry Co v Mortgage Bond 
Co of New York, 17 P 2d 3,31, 41 Anz 
247 

29. Mont—McCarthy v Kelley, 206 
P 782, 63 Mont 233 

30. Cal—Jones v Gunn, 87 P. 677, 
149 Cal 687 

29 C J p 814 note 94. 
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who might desire to contest the claim for exemp¬ 
tion 31 The requirements of the statute are satis¬ 
fied if the value of the premises is computed with 
reasonable certainty,32 and it has been held that a 
mere overestimate of the value will not vitiate the 
declaration,33 although there is authority to the 
contrary 34 

That husband has not made declaration If the 
statute requires the declaration by a wife to show 
that her husband has not already made it, and 
that she claims the homestead for their joint ben¬ 
efit, a failure to state these facts renders the dec¬ 
laration invalid 36 However, where the declara¬ 
tion shows that it was filed for the husband and 
wife jointly, and that the husband had not made it. 
It IS sufficient without showing expressly why the 
wife made it ,3® and it is sufficient to state gener¬ 
ally that the husband has not made a declaration 
of homestead 37 

Am.^ndmcnt of declaration It has been held that 
a defective declaration may not be cured by amend¬ 
ment at a later time when dccKirant would no 
longer be entitled to claim a homestead on the prop¬ 
er t> 38 


c. ZizecQtion, Filing, and Recording 

Statutory requirements as to execution, acknowledg¬ 
ment, filing, and recording of the declaration must be 
complied with. 

The requirements of the statute as to execution, 
acknowledgment, filing, and recording of the decla¬ 
ration must be complied with.39 It has been held 
that a declaration of homestead must be executed 
in the same manner as a grant of real estate 
The declaration should be made and verified by one 
of the persons designated in the statute and, 
whcie It is made and verified by one other than 
those designated in the statute, it is invalid ^*3 Un¬ 
der statute to that effect, where the property se¬ 
lected IS part of the wife’s separate estate, the wife 
must make, or must join with the husband in the 
making, of the declaration '*3 However, where, as 
is usually the case, the husband may designate the 
homestead without the knowledge or consent of the 
wife, it IS of course iinnecissary for her to join in 
or acknowledge the declar.ition,'*'* although her do¬ 
ing so will not affect its validity 

Ackno'ielcdqmcnt Wheie the provisions require 
acknowledgment of the declaration, this require¬ 
ment must be complied with and the declaration 
must show this fact on its face,'*® or the dcclara- 


**The purpose of settiugf forth the 
value ol the premises is to ffive no- 
fiep to the world whether or not the 
value was within the statutory limit, 
and, if not, the exec'ss above .such 
limit”—John Hancock Mut Life Ins 
Co V Wairner, LM P 2d 420 421, 174 
Wash ISfi, afTirnied 27 P 2d 1118, 174 
Wash 185 

31 Pal —Knock v Punnell, 21 P 
SOI, 2 Cal Unroj) Cas 105—Ashley 
V Ol instead, r)4 Cal 616 

32. Cal—Southwlck v Davis, 21 P. 

121 78 Cal .'504 

CJ p 814 note 96 
The declaration, is not invalidated 
hy a failure accurately to set forth 
the v^alue of the premises claimed as 
(‘xempt —McCarthy v Kelley, 206 P 
782, 6 S Mont 233 
Statements held suflLcient 

(1) Declaration of homestead was 
no*- void for failure to estimate actu¬ 
al cash value of premises, where dec¬ 
laration declared value in excess of 
encumbrances c)f record did not ex¬ 
ceed one thousand del lais and court 
found value was one thousand dollars 
in excess of encumbrances—John 
Hancock Mut Life Ins Co v War¬ 
ner, 24 P 2d 120, 174 Wash 185, af- 
flimed 27 P 2d 1118, 174 Wash 185 

(2) Other statements see 29 CJ p 
814 note 96 [«! 

33. Cal—King v Gotz, 11 P 656, 70 
Cal 23b—Ham v Santa Rosa Bank, 
62 Cal 125, 45 Am R 654 


34. Ala—Block v George, 4 So 836, 
83 Ala 178 

35. Wash—Sh(*m!lt v Sluros, 66 P 
2d 1109, 190 Wash 30 

20 CJ p 814 note 99 
30 Cal—Pailey v Hopkins, 21 P 
717, 79 Cal 203 

317. Cal — Santa Barbara Lumber Co 
v Ross, 192 P 430 183 ("al 6.'57 
38 Cell —C.iTcv V Douthitt, 35 P 2d 
632, 140 Cal App 109 
Time when piopertv may he m idc 
homestead see infia § 4 9 

39. ITS—Coopnian v Citizens State 
Bank of Omak, CC \\Vash, 8.! P 
2d 815, ieh<*aiJng denied and opin¬ 
ion supplemented 85 F 2d 799, cci- 
lioran denied 57 S Ct 431, 300 U S 
05.-5, 81 LKd 865 

Strict compliance 

A homestead declaiation Is a nulli¬ 
ty under California law, unless all 
statutory conditions precedent are 
sItkUv complied with—In re Grod- 
zins, D C Cal , 27 F Supp 521 

40. US—In re Kavs, DC Wash, 49 
F 2d 345 

41. An/—First Nat Bank v. 
Reeves, 2J4 P 556. 27 All/ 508 

42. Attorney in fact 

A declaration of a homtsttad is in¬ 
valid where the declaration was ver- 
itled hy the attorne> m fact of hus¬ 
band and wife instead of pfi.sonallv 
by either spouse, and the fact that 
abseni e from state of husband and 
wife precluded a personal verification 
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was held not to affect Its invalidity 
where there was nothing to prevent 
them from making and filing a prop¬ 
er declaration after they became the 
owners of the land several years pri¬ 
or to the filing of the invalid dec¬ 
laration—Fust Nat Bank v Reeves, 
supra 

43. Cal—Parker v Riddell, 108 P 2d 

88 11 Cal App 2d 908 

Nev—In le (\)ok, 117 1’ 27, 34 Nev 
217 

Wife’s Interest as tenant in common 

Husband’s dei laration of horne- 
slc'ad, although protecting his int<*r- 
esl did not protect wif(‘’s separate 
pioperty as tenant in common where 
shi‘ did not join in detlaralion—Isom 
V Larson, 255 J’ 1019, 78 Mont 395 

44. Tex—M( (faughev v Amernan 
Nat Bank, 92 SW 1003, 41 Tex 
(hv App 191—Thfkett v Gleed, 86 
SW 946, 39 Tex Civ App 71 

45. Cal - Simonson v Burr, 54 P 
87, 121 Cfil 582 

40. Wisli— (^)v<Tt V Burger, 136 P. 

675, 70 Wash 454 
29 CJ p 814 note 12 
Acknowlederment held snlBclent 

Where ceillticrUe of aeknowJedg- 
mruit ol d< I laration of homestead and 
its rociials established that mark of 
declarant, who was unable to write*, 
WHS made in presence of two witness¬ 
es. one of whom wrote his name near 
mark, that declarant was duly sworn, 
deposed, and stated tliat be w'as de¬ 
clarant making annexed dt^claratron 
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tion will be invalid It has been held that the 
declaration must be acknowledged in the same man¬ 
ner as a grant of real estate If the acknowl¬ 
edgment IS by a married woman, the declaration 
may be invalid unless the certificate of (he officer 
taking the acknowledgment recites that she was 
examined apart from her husband.*^® 

Filing and recording. Statutory provisions as to 
filing the declaration must be strictly complied 
with,^® and the declaration must be recorded, if the 
statute so stipulates 

Where the land is located in different eounties, 
the declaration may be executed in duidicate and 
rccoi (led in each countyIToA\ever, it has been 
held that, whue a homestead m community prop¬ 
erty IS mainly silnated m one county, a homestead 
declaration recoidcd in such county only is not 
void nieidy because a jiai 1 of the jiremises cov¬ 
ered by the homestead is claimed to be loc.itcd in 


40 C.J.S. 

another county wherein no homestead declaration 
has been made 

Cure of defects in exetuUon or acknoidcdqmcnt. 
It has been held that a declaration of homestead, 
being an instrument afifcctmg title to real pioperty, 
IS within the meaning of a cuiativc act providing 
that any instrument duly recorded for a specified 
period imparts notice of its contents notwithstand¬ 
ing any defect, omission, or informality in the ex¬ 
ecution, or certificate of acknowledgment, thereof, 
so that such defect would not render the declara¬ 
tion invalid after the specified period 

d. Construction and Operation 

The declaration must be liberally construed; but it 
Is conclusive as to the right of homestead in the claimed 
property only if all the statutory conditions exist 

The homestead declaration nuisl be liberally con¬ 
strued,and a declaration which is sufficient in 
other res])ects \m 11 not be held invalid because of 
improper statements which arc mere surplusage^'® 


of hom('sl(fKl, and doolniant 

slR-nod that alatcmf'iit with his mark 
boforo two witn( ss( s, one of whom 
a^ain wrote his imnw' near mark, ac- 
knovN 1( tlpfnient sul)sl'intiall\ (omplied 
with stain to fo a«- to render declara¬ 
tion of honie^'teful \alid—Kavfllo v 
Itanlt of Aineiica Nat Tiust ^ Sav- 
inj^s Ass’n, 74 P 2d 10G7, 24 Cal App 
2d J42 

47. Wash—^Covert v Burger, 136 P 
07'J. 76 AVaqh 4 54 

Kotary- lacking* commission 

(1) AVhere the commission of the 
nol.ir\ public who look the acknowl- 
edgau nl had cxjilTed prior to the 
lakin/; of the acknowlodginonl, thc' 
declaration w'as lnefl<ctivc—Cooj)- 
mdn V (Mi/«‘ns Slate l!ank of Omak, 
C C’ \AV.ish, 8*1 F 2d 815, Tchearing 
dt lin'd and opinion sutu’lenn'nlod 85 
F 2d 7‘>*», ci'ilioiari dtnu'd 57 S Ct 
4.11, 300 US 655, 81 U Fd SC.") 

(2) Doclar.ation of homestead 
siKin d tiiid at knowlt dgt d, and to 
whu h suhsj'ouentlV was attlxcd no- 
tarifil St it whith cvidtnced commis¬ 
sion ft>i It'rm >)( ginning huhsequtnt 
to dull* of at knowIcdmnent, was in¬ 
valid IT S Fididilv & (juar.intv Co 
V \ll()v\av, 2J P 2d 408, 173 Wash 
401 

48. US—In rc Kavs, DC Wash, 49 
F Jtl 15 

Wash U S Fidelity tSr Guaranty Co 
V Allta\ i\. 2.^ 1’2d 408, 173 AVash 
40 1 

XTotary’s ceitlficate 

Whcio nnlatv s tertifltale of ac¬ 
knowledgment lt\ iiomc stead claim¬ 
ant, m addition to stating that tlaim- 
ant was known to notary, contained 
parenthetical --i Ui inent, "or proved 
to me on th» oUh of hlnist'lt.’ the 
Inclusion of pui. ntlittical btateinent 


did not rendfr declaration of home¬ 
stead defective for failure to ‘=ihow 
acknowledgment by < laimant in the 
same manner as a grant of realty 
acknowledged, and, where Iiomcstiad 
dcclniant appeared befort n«»taiv and 
formally acknow lodged that de(],ira- 
tion of homestead was his a< t, the 
statute was complied with and va¬ 
lidity of d(‘rliration w'Us not .nifett- 
ed by ambiguilv if any, in notarv s 
certllleate of at know ledgment — 
Thomas v Speck, 118 P 2d 365, 4 7 
Cal App 2d 512 

49. Cal—Kt nnedy v Glosler, 32 P 
941, 98 Oil 113 

29 CJ pSlTi note 14 

50. Wash—Ilnokwav' v Thompson, 
105 P i:).'] 56 Wash 57 

29 C T p 815 note 15 

51. US— CotfpmHH \ Citizens State 
Bank of Ornak, CCAAA^ish hi F 
2d 815, rein .11 mg denn d .ind opin¬ 
ion supplernenlt d 85 F 2d 799 c ei - 
tioian dimed 57 S i"l 131, tOO US 
'655, 8i Ij lOd 865—In re Kavs DC 
A^^lsll . 19 F 2d 315 

AVash—U S Fidtm> & Cu-iinntv 
I C» V Allowaj, 23 r 2d 408, 173 
AVash 404 

29 CJ p 815 note 1C 
Effect of Torrens Act 

The t’aliforrna Toiiens Act, whleh 
do( s not purport to am**nd or r(‘peal 
Caliloinia lioim stead law^s, docs not 
dispense with in <.d foi stmt rornpli- 
ance, and l<nluie lo record declara¬ 
tion lendcis it a nullitv —In re Ciod- 
ziria, DtH^al, 27 FSupp 521 
What constitutes suffloient recording 

A honiesti ad declaration, deposited 
in county recoidci’s ofllct with prop¬ 
er ofUcci tor leiord, w^as "tiled for 
lecord." which is tantamount to actu¬ 
al recording under California law, 
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and filing for rcfoul is complete when 
it i.s deposiled with i)TOper ofin c r, 
whether he .sctually notes and indors¬ 
es filing Iheieon or not as his in¬ 
dorsement IS not T>art t»f filmv 
More oy(*r, thf' woicK ‘ tih'd for t<(- 
ord" on county rri order s ofln i.i! 
stamp relite to mstrurmnls requiieu 
or allowtd to i )0 reiordc'd, sudi as 
homeslt'Ud decimations, and implv 
filing and refolding of original in- 
sirumcMit .mci return thireof to per¬ 
son ri'Ciuc'sling recoidalion and 
where those words are ]tl.Kfd on dt 
laiation, liy deput\ icc order whe^ is 
nUo deputv rcgistiir ol Torrens ti¬ 
tles it irnan'- tliil it w i*'^ left vvilli 
him and that he ii i il tor j)UTpe»se of 
recording and turther nol.elion of his 
caj)iejtv .IS legist? It eJ«M s not dele'll 
sue II purpee-e —in le (Uitdzin^ siipri 

52. Cal Ke‘nntd\ v (Hosier, 32 I’ 

9 11, 98 Cal 14 ! 

53. (''al—Votvpka v A\ilentine, 182 

r 76 41 Cal Aj)p 74 

54. Defect in acknowledgment 
AA’'he‘it‘ notaiv’s cert iile ate in addi¬ 
tion to stating thit honif-.tc^ad cl ‘iin- 
ant wis pel son,til V known to ne>lar\ 
contained part nl in t ical state'ine n1 
"or proved to me on the o.stli of Inm- 
selt,” not w ithstandmg sue h defe'e'l, 
dc c lar a I letii, having be of record for 
on(' veni, impoitrd ‘ nolle e" under the* 
Curative Act—Thomas v Speck, 118 
P 2d 305, 47 Cal App 2d 512 

55. C.il — Feintcch v We^aver, 122 P 
I 2d 606, 50 Cal App 2d 181 

56. Wife executing blank for head 
of family 

WheTe claimant attempted to home¬ 
stead pTopprl^ cm which she was liv¬ 
ing with an adult son by exetiituig 
declaration of homestead on a printed 
blank designed for five thousand dol- 
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The use of the plural pronoun in a declaration by | 
husband and wife has been construed as the per¬ 
sonal declaration of each under a statute to that 
effect. 

The right to claim a homestead is not an abso¬ 
lute right in the sense that a declaration of home¬ 
stead shuts off judicial inquiry,since, unless all 
the st.itutory con(htu>ns exist,the filing of a dec¬ 
laration of homestead does not conclusively estab¬ 
lish the properly as a homestead,being metcly 
prima facie correct,although it is conclusive un¬ 
less im])eachcd because of some evasion of law 
It has similarly been held that, since mere intent 
to occupy property as a homestead is not sufficient 
to impress projicrty with the homestead character, 
see supra § dl, a designation as a homestead of 
jiroperly not occupied as a homeste.id is not con- 
liollingfi^ However, the homestead, after it has 
been propelly declared, stands impregnable against 
every ass.iull, and can be changed in character only 
by the voluntary act of claim int, and his wife, if 
mained64 Moreover, the filing of a pioper dec¬ 
laration creates a vested interest in the property,®^ 
and once it is duly executed and filed <ind is not 
conlesltd as alkiwa'd by law, it protects the jirop- 
erty fioin forced sale, under an execution therc- 
aft(i issued, except for debts not exempted by the 
honustead statute Where jiait of a tract exceed 
mg the statuloiy limit is designated as the home¬ 
stead, ebnmant would be limited in his claim to the 
land so dcsignatccH’'' An (stimate of the value of 
the jiicmises, cont.iiiud in the dccLiration has been 
held not to be conclusue on either declarant, the 
court, OT interested parties 


Unauthorised declaration Where no manner of 
formal dedication is required or prescribed by stat¬ 
ute, the filing for record of a selection of home¬ 
stead will have no legal effect, and is not conclusive 
as against creditors or purchasers Declaration 
in cases not covered by the statute will not be ef¬ 
fective for any purpose Thus a statute cover¬ 
ing lural property has no application to urban prop¬ 
erty, and property which is not subject to home¬ 
stead cannot be made so by a declaration of home¬ 
stead 72 However, where the declaration seeks to 
exempt land not capable of being claimed as a 
homestead, the filing for record of such a declara¬ 
tion will not destroy the right of exemption as to 
either property actually occupied as a residence, and 
which could have been claimed, at least as against 
parties with notice of such occujiancy 73 

Defects or irrcqnliiriiics as to property claimed, 
A declaration of homestead is efifectivc to create 
an exemption only to the (‘xtent of declarant s in- 
leiesi in the projierty ,7"* but the fact that a home¬ 
stead declaration included pioperty w^hich was not 
owned by de'clarant would not invalidate the home¬ 
stead as to the remaining piojicrt) which declarant 
did owm 7**^ A declaration may be insiiflicieiil as 
to a portion of the land designated .is a homesteaei, 
yet valid as to another part which is properly 
claimed 76 If tlie dccl.iiation describes and claims 
a tr.nct larger than the statutory excmiition, the dec¬ 
laration IS not thereby rendered invalid, since the 
I excess wall not be eximpted fiom execution s.ile* 
I and can be set aside as provided by law in cases of 


Icirs tiomr‘'Onrl fm ta'.ul (*f 

f.nrnlN nnd drt 1 u iliori containod all 
r«(iial«; itliitiN* t(» sL( ad.s of 

pi r-on noi b<>ad ot a fannlv undt r 
liluMMl c on*^ I r U( lion of the honiestoad 
dt( Illation, n'cital that (Itimianl wa'^ 
h(Md of th( famj|\ was ‘siirplusajirf 
and instiununt wa*. suftK lenl to 
fur( to cl Oman! valid homestead 
wt\i< h defeated attc'rnpt of judgment 
cKditoT to take title* at execution 
ml, —Feinlech v Weavei, supia 

57 (Xil—Simonson v Burr, 64 P 

87 121 Cal r.S2 

58 ish --Sl(‘wart v Fit/.simmons 
ll‘) r fijl, 8b Wash .’>5 

59 Wash—Traverse v Cerlni 263 
P ISt, 146 Wash 27.1 

60 Wash—Traverse v Cerini, su¬ 
pra 

61. Ala—Warley v T*atteraon, 186 
So 891, 2 17 Ala 126 

62. Tex —Wade v First Nat Bank, 
Civ App , 20.1 S W 664 

63. Tex—Connelly v Johnson, Civ 
App, 269 SW 634 


64. Aiiz—Fir-t Nat Bank v 
Ri^eves, 2M P 656, 27 Ariz o(l8 

65 Wash—'^tate e\ id White v 
l>oui;las, 107 P 2d 593, 6 Wash 2d 
256 

Status as “family home” fixed 

A pToper d^'f'l.aiation ddinitelv h\cs 
llie status of the plope^t^ .is a Tam- 
ilv home ’’--Smith v Marino, La App, 
12 .So 2d 71 

66 US—Nevada Bank \ Trtadway, 
CCyiew 17 F .SS7. 8 Saw\ 456 

29 C J p 816 note 20 

G7. Te\ —Wade v First Nat Bank, 
Ci\ App , 262 S W 654 

68 Wash -John Ilancoek Mut L.if«‘ 
Ins cy> v Warner 24 I’ 2d 120 
174 Wash 185, aflirnn'd 27 P 2d 
1118, 174 Wash 186 

69. Cal —Cook v McChnstian, 4 Cal 
23 

70 Tex—Equitable Mortp Co v 
Noiton 10 SW 301, 71 Tex 082 

71 . Tex —First Nat Bank v Zara- 
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fonetis ('’ vApp, 1.5 S W 2d 155, 

• ri oi r ( fused 
29 J I) 8J5 note 28 

72 t’fil Bostuihal v M« rc« d Bank, 
12 P 611) 110 Cal 198 
29 CJ p .2 16 note 29 

73. Tex—T’ell It v Dk ker 10 S W. 
096 72 Tex 5 78 

74 Property held in joint tenancy 

Under (dl'foinia law iIm kiralion 
of homestead exe rated h\ bankiupt, 
blit not b\ hinkrurit’s wife, eeiveringr 
re il properly ae e^iired bv bankrui>t 
.and his \\ ift and owned hv them in 
je)int te‘nanci was ineffeelive as to 
tin inle'K st of his wife*, but was val¬ 
id In oxle-nt of bankrupt’s owri inter¬ 
est in property—In re Sle^rling-, DC 
Cal , 20 F Supp 92 4 

75 Mont —Oregon Mortg Co v. 
Dunbar. 289 P 559. 87 Mont 603, 
71 A L R 113 

76. Va—Williams v Watkins, 24 S 
E 223, 92 Va 680 
29 C J p 815 note 21. 
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levy.77 ^ formal declaration by husband and wife 
that their homestead consists of fewer acres than 
are exempted from forced sale has no force for 
that purpose, as the statute does not authorize the 
head of the family to contract but simply to define 
the homestead 

§ 47. - Who May Select Homestead 

With some exceptions the husband, as head of the 
family, has the right to select the homestead, although 
the wife may do so where the husband fails or refuses. 
The husband’s selection is binding on the wife if it is 
made m good faith 

1'hc rijrht to select a homestead is in the person 
designated by the statute, j^eiicrally the husband as 
the head of the family,although uiiclei some slat- 
utes no dislinclion is made lietwecn a husband and 
his wife in this lespect^^* Under sonic sl«itutes so 


providing, where the husband as head of the family 
has failed to select a homestead, the wife may foi 
their joint benefit make the same selection that he 
could have tnade/^ although it has been held that 
the wifi‘’s selection must be limited to community 
property ^2 

Also, as head of the family, the father has the 
right and .luthonty, as between himself and tht 
other mtmhers of the family, to select the home¬ 
stead ^ ‘ 

Husband's selection a\ bindiuq ov 7uifc When 
the husband has llu ripht and cxeicises it, ht m,iy 
select the honustead without regard to the wishes 
of his wife,^'^ and she is hound by his selection if 
It IS rnadt in good failb and not for the pin pose 
of defeating her rights.^'’ but he must rx;ereise 


77. T(\—Smith v Vnn Sb ko, Civ 
Api* 1 ]') S VV 61') 

29 IM p 815 note 22 

78. T(‘\ llultord v Lvon, 65 Tex 
171 

79. irs—Adanw v Walieek, OCA 
Tex, 0 F i>a 26, denying iKdidon, 
I)t\ Tn n AValicelv 4 K 2d JO.') 

lowM ' Mvari*' \ Mv.in^ 210 NW 501. 
JOJ lowri 4 9.‘ 

Miss— (Mutt V First Nat nank, 181 
So 711, 182 Miss 560— Hitler v 
Whitesides, 176 So 7J8, J7<) Miss 
706 

Tex— Skill's V Shropshire, 77 S‘W’’ 
Jd «72, 124 T( \ 462 modit‘Mri«, 

Civ \pi), .^O S W 2d 40^—Jxorn v 
Korn \pfi, 15 S W* 2d 1017, 

roversiiifT <’iv \pp 7 S W Jd 177, 
.intl motion disrnissid, e’om App 
JO S VV'Jd 1075—(idom v Emj)iTC 
IhiiidiriK I-iOTTi Ass'll, I'lv App, 
lit S W 2d lOr.J, iitor (JiMnissrd, 
jiidRiii) lit torrect — J''‘irst (^oleman 
Nat K.iiik of (\rltrnan v rhdiJ'-, 
Ci\ \j)j) I] 1 S VV''2d 002, erior re¬ 
fust d -'VVallini^foiii V Bowon (''i\ 
Vpp. 101 S VV Jd is.s—(\)nt menial 
Sowllil.iiid SiviiuTs A. Loan \ss n 
V I'nlm* T Civ App II2 S VV'^ J<1 105,1, 

1 11 oi di^misstd—SindiTs \ Lift 
Ins Co ol VLiKinia, Civ \pp , 57 S 
\V Jd 1J7—St.indcrs v (.^ruinp Civ 
Vpp, j: S \V Jd 850—lit ed V Ma- 
llone, Ci\ Vfip, JSI S VV 271 — Hod- 
son V J)pivt-\, e'u Vf)p JOl S VV 1 
'•so 

AV'is—Knit 1 \ (Loth, j09 N W 

77J, I'll) Wis 387 
29 C J p 815 note 31 
Occupancy by hUBbaiid alone 

Cniptifv inav Ik (omc tlie home- 
ste.id liv dedic iliDii hv liie lius)),ind, 
Hi, liorid of the family, even IhouKh 
the wife rn i\ never move on the 
proper tv —St Imlz v K Whitham Ar 
Co, 27 S VV Jd lOOJ, 119 Tex 211 
modifying L K Whitham «<Cr Co v 
Schulz, Civ App, 14 S W Jd 8S1. 


Consent of husband to selection by 
wife 

Where the title to the land in 
file husliand, th< vvitt living with 
him as his sfxiust <.innot wilhoiil 
his af)proval and (onstnf fhLrrnme 
that tht hoirustfsid shall he loiated 
on his land, .and irnpiess his land 
with that thartictei —IL nslev' v 
FleLher, 14 P 2d 61, 17j OUl 19 - 
Ihnslev V Maxwell, 4 1 P Jd 1)0, 172 
O'tl JJ —fifi rson v Henderson 2SJ 
I' 677. 1 10 Okl SO -Tiger v Waul, 
15S P 941, 00 Okl ,16 
Widow after remarriag'e 

Whtn widow who owned her own 
homi iiinairud, sht auloiiMl u all v 
lost pown to designat(‘ f.nnilv honu- 
sUcid—Fain-Towns(>nd C%) v B.irk- 
er, Tex Civ Vpp, J09 S W 2d UOl 
80 LI tall •— Vollu i-S< owt raft Liim- 
her Ce V' Vaxii ♦ , 88 P 98b, 1' Utah 
71 125 Vm S n 82S 
29 C J p 81.5 notf 52 fal 
Selection as binding- on husband 

AV hen a \\il< living apart from 
lier husl) uni sOirts a hoinesU.ad in 
l.iiuls owned hv ht r, her stlet turn vvill 
not, m tht ahsentt of had faith on 
her j)ait, be set .iside ,uid the s< h (- 
lion of her husband adopted .al- 
liioUr^h tin wifi’s St It (don w is 1 r otn 
Hie roughest 'itid inosl unpi odiu 1 1 ve 
poi 1 ion of th( Ir.K t .md ml oti fioni 
( onveriK'nl act < ss iti a highway-- 
Kfiitk V Khr. k, 70 NW 79! 106 

low t bJ I, 08 Am S U 1 !0 

81, Cil—SficiK (>r \ Sit wart J62 P 
111, JOJ Pal 09r»—Mat L( or] v Mor¬ 
an. 105 J" 9 1J 11 Cal App OJJ 
2 9 (’',T p Ml note .5 
Wife abandoned by husband 

Cnd( r sfaliilt jiioviding that wofe, 
living with husharid, ma\ assi 11 hor 
nglif to thi liomentead ixemption 
where the hu'^b.'ind faiK or rolu-*es to 
do so a Wife w'ho lontinips to live 
in the homestead premises .after 
abandonnitnt b\ husband is living 
with him within the intendment of 
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tin staluli and is tnfiiled to tile a 
del 1 iTrition of honiestt.ad—iLvniond 
V Loiiisirn.i Trust Ar .Sivinvs Lank, 
15! So 5J'l 179 T ..1 PH—Ihvtnond v 
Loui-viarij 9’iusi A,' Sax ings Bank, l IS 
So 061, 177 I,a 409 
Prom husband’s separate property 
Alan ltd womiin n aiding witli fam¬ 
ily on liijshfind's stp.iTih j*io})tilv 
whos(' hn>f)'ind has rjol lib d (Jftlar.'i- 
lioM of home'" te id Inis right (o si h r 1 
hornesfi.Td from husband's scfiaiate 
jaopiilyand mak( deflaiadon there¬ 
on, and h^’^bind is not entithd to 
earu 1 1 vvifCs dec l-ual ion of home¬ 
stead, ilHjough as a ii-sult then of 
motlgagi on pioperfx would ft< ton- 
closid diK to liilun of lui-band fo 
piO(nT(‘ loan to t ini < I (xisting m- 
dclitt dness ~ Cl irk v Clark 17 J’Jd 
911 .56 Idaho 0 

82. L'l—Srnitli v Alaniio \j)j» IJ 

So Jd 7 I 

83 Tev—T\ net v Tj^t C’o^fc* ('orn 

\p|) 1 ; S VV'2d (i8 5 itfiiniing Si d- 

( rholm V Citi of I'orl VrHiui <'i\ 
V.i»|i, J .S VV Jd 9J.5, and foJloWid in 
Tvn«r V Keilh ('’orn Vpp 11 S VV' 
‘Jd 087. itrirrning Sedi rholm v thty 
ut Poll Arthur, Civ Ajip , j S VV' Jd 
9J5 

84 PS—Vd.ims V Waliifk C A 
Tex, 9 K ’d J6 dfrixiiig pitifion, 
n (" In K VVahdk 1 KJd j (,.5 

Tt X Ke»al v A1 ilone (hv \j)p , J81 
s V\ J77—Hoclson V Hnkev, Civ 
App, J6t S \\ 5S0 

J9 C ) p SJf, not< .’.5 
Wife’s concurrence not necessary 
T( X - Skills V Shropshiit, 77 S VV^ Jd 
872, IJl Tex 16J, modifxmg (''iv 
Vpp 50 SVVJd 40J—Continental 
SouihlMtid Havings Ar Loan Ass'n 
V T’almer (hv \pp , 9J .S AV Jd 1053. 
error dismissed 

85 US —\dcims V Waluek, CCA 
Tex, 9 F Jd 20 denving l>etjtion D 
C. In rp WalJiek, 4 F Jd J65 

Tex—Handera v Life Ins Co of Vir- 
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this right in good faith and so as substantially to 
secure for himself and family the benefit of the 
excmjition Thus the husband cannot exclude the 
dwelling and the appurtenances and the property in¬ 
dispensable to the home 

§ 48. Proceedings for Allotment 

a In general 

b In Georgia 

a. In General 

In some Jurisdictions the homestead may, be set apart 
by allotment in accordance with statutory provisions 

In some jurisdictions, particularly in Gcoigia, as 
appears in subdivision b of this section, a home¬ 
stead may be allotted or set apart by proceedings 
in accordance with the statutory provisions 

The allotment and appraisal of homestead aftei. 
or ill anticijiatioii of, creditor’s proceedings are con- 
sideied infra §§ 216-221. 

b. In Georgia 

(1) Constitutional or ''long” homestead 

(2) Statutory or ^‘short” or “p<>”>” 

homestead 

(1) Constitutional or “Long” TTomestead 

To acquire a constitutional homestead an actual al¬ 
lotment must be made in proceedings, in accordance with 
the statutory provisions, held before the ordinary 

Ill Georc^ia tlicic are two cl.isses of cxcnijilions, 
acquired by essentially different proceedings,the 


“long” or constitutional homestead, and the “short” 
or “pony” or statutory homestead The provi¬ 
sions providing for the constitutional homestead 
contemplate an actual allotment of homestead to 
the debtor or his family in proceedings had before 
the ordinary in order to impress property with the 
homestead character The method jirescnbcd by 
statute for setting apart a homestead must be strict¬ 
ly folkmed by the court on which jurisdiction is 
conferred and, if the court prescribes a method to 
suit Its own convenience, it is acting without au¬ 
thority and Its action in setting apart the homestead 
IS illegal and void 

ma\ apply or compel appluaiwn No one 
can prosecute or compel the prosecution of a home¬ 
stead .i])pIuMlinn excejit the head of a famd> or the 
statutory beneficiaries'^^ If the husband refuses 
to a]q)l\ for the cxemjition, the wife or any per¬ 
son acting as Imr next fiicnd may do so,'^'* but his 
refusal to ajijily is a condition precedent to his 
wufe’s right to make the aiiiibcation,'^’'^ and mere 
ftiilure on bis ])ai1 is not enough'*® 

Niqidsilcs of applu ation The application for 
allotment must conform in all resjiects to the re- 
(juirements of the statute providing w^hat it shall 
contain,and disclose affirmatively all the f.icts 
necess*ir> to entitle apjilicant to the exemption 
It must show either expresslv*^*^ or by natur.il mi- 
jilication^ tli.it claimant possesses such a status 
as entitles him to claim a hemiestead, but an a\ci- 
mciit in terms of owmershi]) is unnecessaiy- Resi¬ 
dence IS siiflicieiitly stated by describing ajqilicant 


umia, e’'lv.^pp, 57 S W 2(1 "27— 

Sancli v rrimip, Civ App , 2J S 
Wifi SSO - C.ri) idlnnd v e'’ilv Xat 
Hanle of Corpus Chr isti, e’'iv \pi), 
15 S W 2d 112—Glasor \ TTMidci- 
son CivA|)p, 2 S W 2d 9S7—oot- 
lon V Jon< s e“’iv Ai)p 2s6 S V\' I,SO 
—V M ilone', Civ Vi)p , 2S1 S 
W 277 Dodson v Di< Ke^ Ci\ -5pp , 
21)4 S \\ r)S6 

20 CJ p 810 note 36 

86 Tex—Fust Col< ni.in NhI Bank 
of Colemin v (’’hilds e^iv \pp , 11 J 
S VV 2d 602 eiTor ittusod—Skiles 
V ShTopshire, Civ Vpp , 50 S W 2d 
102 niodiliod oii otbei frrounds 77 S 
AV 2d S72, 12 1 Tpx 462 Dodson v 
Di( Kev ("iv \pp, 264 SW 58(i—■ 
M( (Iciuj^hf A V Amoriran Nat D mk, 
‘)2 SW 1(103, 41 Tex Civ App 191 

87. US — Adcinia v AA’^alutk, C C'* A 
To\ , 0 J<’2d 26. di'iivinpr pilition, 
Vr, In Tc W.ilifok 4 F 2d 265 

Tex—Dodson v Dicke\, C^'iv App, 264 
SW 581, 

Reeiiurenunt that honii .stead aelct- 
tion must ineludf' plact of resi¬ 
dence tfenerally sec suiia § 43. 


As between two homes 

Dov\<vtT, wloif Ihtie an two 
pTop»ilus \viii< h ar* iistd as honu 
i)\ eUelaiant, lie tan t eillifi and 

exclude the oth* r in ‘-chclmj; i).u t 
of a tiact larger than ih< si,ituloi\ 
eXt'mptioii as his home •-t« ad \danis 
V AV'Uifck CCA Tex, 4 P" 2d 2b 
d«nxinpr pcdition, PC, In le AValicek, 
4 F2d 2b5 

88 Scope of review 

On ippt.il Imni a d<(T(:( allottinp: 
honu .st< ad .md )>.ii til iDuin^, shares ol 
heirs, it was h( Id th «l <iiustions ot 
at < ountiiiR for rents md piofits by 
f laini ml could not he nvitwf<l — 
Ket<iiam v Kelchan, JOS NF 1025, 
260 111 584 

89. Ca — M.irc rum V Washint;tou 34 
SP: 585. 3 00 Ca 206 
90 (la--Darlinprlon v Jh It, 77 S E 
053. 12 (la App 522 
29 C J p 81 7 note 74 fa] 

91. (la- Sharp v Anuiuan P'l f t- 

hold I^and MortK 22 SE 6 H, 

95 <Ja 415 

92. Ga —Rol)(’rt& v Atlanta Ceme¬ 
tery Ass’n. 91 .S E 675. 146 Ga 490 

29 C.J p 816 note 46 
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93 Cl editor holding* a homestead 
waiver, oi a (r.iiisfer of a homfst«tid 
iiMln, cannot apply or tomi>fl appli¬ 
cation—In re Martin Pros DC (.a, 
20} P' t08 

94. G.ilTu^^h( s V l^uriell, 68 SE 
nil 1 15 Ca 174 
20 CJ j) 816 note 48 

95 (la—JJuAh''s V Uureell, supra 

20 (^ J p 81(* note 4 0 

96. Ga—Uiu-lns v Purcell, ‘-npia 
29 CJ p 81b note 48 

97- Ga—]’et(*r.son v Calhoun. 68 S 
F 1022, 1 15 Ga 10.3 

98 G.) T>ivis V Pumpkin, 32 SF 
()2b 106 G.a 582 

29 CJ p 816 not<* 52 

99 G.a —fvoherts V Cook, 68 Ga 324 
2 0 ('' J !> 81(f note .5 1 

!• Ga—Skinner v Roberts, 17 SF 
35 92 Ga 366 

29 C J p 816 note 64 

2. Ga—McWilliams v 1 \ 1 < Williams 
68 Ga 459—Wilder v Frodtiick, (»7 
Ga 669. 
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as beings ''of said county/'^ The application must | 
contain a schedule Riving^ a description of all claim¬ 
ant’s real and personal property as required by 
statute,^ and this is so whether all or only a part 
of the est.ite is to be exempted but the applica¬ 
tion need not fix the value of the projierty souftht 
to be set apai t A provision which requires ap¬ 
plicant for the exemption to make a full and fair 
disclosure of everything^ which he has, and provides 
that, if ht is gfuilty of fraud in failing^ to do so, he 
shall not be entitled to the exemption is not in vio¬ 
lation of a constitutional provision granting the 
ii^^ht of cxemjUion 

Where the rqiplieation is made by the wife, it 
should stale out of whose projicrty the homestead 
is to he carved,^ and should further alkge that the 
hushand has failed or refused to m.ike the applica¬ 
tion,'^ although It has also betn held that it must 
b(* slated that the hushand refused, failure or neg- 
l(“Ct to do so being insufficient 

The apiilication may be signed by an attorney if 
sworn to by the dcbtoi and, after approval by 
tin ordinary, it must be i(‘Corded iii accordance with 
tht statutory piovisions 1“ 

hm )uhncnt^ Should the facts disclosed on the 
hearing of the aiqilication differ fiom those al¬ 
leged, .iinfiidments m<iy be made at any time, with 
the pci mission of the officer passing on the appli¬ 
cation,and the schedule being a part of the 
])le<idiugs IS ameiulahk at any time prior to judg¬ 
ment,^ ^ but an amendment of the rqiplication is not 
pirmissihle wfiiere the oiiginal piucc( dings are ab¬ 
solutely void 


Fixing time and place of hearing. Where the 
court fixes the time and place for hearing the ap¬ 
plication and on the date set was absent from the 
county and no provision for a conliniiance was 
made, the court cannot subsequently, without fur¬ 
ther notice or order, approve the application and 
grant the homestead and the setting of the hear¬ 
ing on the application and the approval of the home¬ 
stead at a dale earlier than the court is by law 
autboiizcd to do constitutes a defect in the pro¬ 
ceedings fatal to the jurisdiction, and the ajipioval 
and setting ajiart of the homestead are vokP"^ 
Where the time to be fixed by the notice when the 
court w'ould act on an aiiplication for setting apart 
the homestead is not moic than thirty days fiom 
the date of the order of the court to the surveyor, 
if more than thirty days intervened the conveyance 
IS void 

Thannq No question of title can be adjudicated 
at the hearing of an a})j)1ic*ition foi the allotment 
of a homcstcacP'^ A rteeivei m.iy be a])])ointed on 
the hearing of the ayiplication for an allotment of 
a homestead,but cannot be delayed until final ad¬ 
judication 

Conchi.swcncss and effed of dcircc^ and allot¬ 
ments A liberal presumption is indulged in f.ieor 
of the regiilaiity of homestcrid proceedings, .uid 
the judgment of the officer allowing the (vcmjition 
cannot ordinarily be collalci <illy attricked,-'- .is by 
objecting to the dcscrqition contained in the debt¬ 
or’s schedule of property,-*^ or to the wMiit of leg 
ulaiity 111 the yxlilion or in the acts of the siiTve\or 
who laid off the hoinestLael ^ and the debtor caii- 


3. Ga—Wilder \ Fiediiuk, supra 

4. (Ja-- f* {('rson v C^allicun, supt.i 

5. eia- Ulackstone v, KtU 7 (’i, 47 
S SSf., 120 (la 7S 

6 (li- W ood V, CdIIIius, T6 S E 423, 
in Ga 32 

7. < la —TVI t Nallv v. Mulheim, 4 S 
K n2. 70 (la G14 

20 (’ T p R02 note 20 

8. (1 1 — ISi,iaiTi V Hancock, 31 S E 

no los (la ISS 

20 C T I) S16 not* 60 
9 Gi--JonfM V Newsonit', 142 S 
E 112, IGT) Ca 812 
10. (la—v. Put cell, 68 SE 
nil, 1 iS (la 174 
20 (M p S16 note 61 
11 (l.i—Kol)trls V. Cook, 68 Ga 
321 

12. Homentead consletlxiff of person¬ 
alty 

Undei statutoiy provision rtciuir- 
inff a liom*'stfad to be letorded in a 
county olh<*T than applu ant’s jesl- 
dence only where land outside of the 


count V of applicant’s residence is 
ivc'iTU)t*d, win ro no pioperty cxoci>t 
personal prompt ty was allowed under 
a honn'stcid tsompllon, a Tctord 
tin reof in the county of appln ant's 
r€snb*nce alone was siillu icnl—^Ic- 
Taunh & (’o v Lambeitson, (>2 SE 
107, 4 (jaApp 553 

13. Ga—Ilaiclin v. McCord, 72 Ga 

239 

14. (la—Davis V Jarinss, 89 S E 203, 

115 (la 325 

Iflxnltatlon on amendment of schedule 

A pt tit ion loi honn .stead may be 
amended by adding: to thc‘ schedule 
somc’lhing^ which had heem omitted 
but not by sti iking theictrom any 
aiticle of proiierty thcicin set forth, 
and, if applicant has by mistake in- 
s( 1 ted pioperty belonging to another, 
and not to him, he should dismiss his 
application and flit another one, 
omitting such pTt»p*it\ not belonging 
to him as was in the preylous sched¬ 
ule—Smith \ Exchange Hank of 
Rome, 103 SE 99. 25 GaApp 278. 
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15. Ga—He nnelt y Gcoigia Tiust 
Co 32 SE C25, KM. Ga 578 

29 C J p 817 note b5 

16. Ga—P.rady v Kridy, 67 Ga 258 

17. Ga—King v King, 85 SE 95 
143 Ga 3S5— W( St v McWliorter 
81 SE 853 141 CJa 590 

ISL Ga —Robc'its y *Vtlnnl,i Cc nic'- 
leiy Assn, 91 S E 075, lit, Ga 430 

19. Ga — Dome Hldg A' l^oan Ass n 
V Chtiiv, 62 Ga 203 

20 Ga — T,.andium v Ch. mberlin, 73 
Ga 727 

21. Ga—Landrum v. Chambeilin, 
supra 

22. Ga — T>unagan v Sladler, 29 S 
E 440, 101 Ga 474 

29 C I p 817 note 75 

23. Ga—Baitlett v Russell, 41 Ga 
196 

24 Ga—Timothy v Chambers, 11 S 
E 598, 85 Ga 267, 21 Am S R 1()3 
—Bro\»n V Driggers, 62 Ga 354 
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not claim a right to a reallotmcnt on the ground of 
irregularity in the former proceedings, where he 
has enjoyed the benefits secured by them for a con¬ 
siderable period of time ^5 The husband of claim¬ 
ant will be deemed to have assented to setting apart 
the homestead, where he fails to object to his wife’s 
petition 26 If a first application is denied, on the 
hearing of a second application claimant may show 
that new homestead rights have accrued since the 
former adjudication, which prevent its being a 
bar 27 Where there is absolutely no right to a 
homestead as a matter of law, proceedings for the 
setting apart of a homestead are void and of no 
effect 2S A homestead in a man’s own lands cannot 
be thrust on him if he objects by plea 26 

Estoppel The debtor, by acquiescence, may es¬ 
top himself from thereafter objecting to the valid¬ 
ity or regularity of the proceedings 20 

Notice to cf editors. Creditors must be given no¬ 
tice and an o])portunity to present objections to the 
application, or they will not l)c concluded by its ap¬ 
proval 21 Where there is a misnomer in the notice, 
a judgment granting a homestead is of no force as 
against a creditor 22 The requirement as to notice 
being intended for the benefit of the creditors of 
the jicrson out of whose estate the homestead is to 
be set apart, a defect in the advertisement would 
not avail one for whose benefit the publication was 
not made 23 

Appiai^al If the debtor acquiesces in the amount 
of an ajipraisal of the homestead, he cannot object 
to It thei eaftcr 24 

S/owy (^^^d return Since the statute requires 
that bt fore the application can be granted the land 
must be surveyed, if the homestead is set apart be¬ 


fore the return made by the surveyor the proceed¬ 
ing secures no exemption to claimant.25 The sur¬ 
veyor’s return should be verified if this is required 
by statute ,26 but mere clerical errors in the affida¬ 
vit will not vitiate it 27 It is also necessary that 
the ordinary should approve the return of the sur¬ 
veyor by order26 or otherwise.26 It is further nec¬ 
essary to the validity of the homestead that the sur¬ 
vey should be recorded^® within such lime after 
the application as the statute provides.^^ When, on 
appropriate application by the wife, land has been 
laid off by the county surveyor and platted, and the 
plat has been duly returned, filed, and recorded by 
the ordinary, the family becomes the beneficiary of 
the homestead and is entitled to possession of the 
land 42 

Objections of creditors. Under provisions to that 
effect, any creditor is entitled to raise objections to 
the application and subsequent proceedings on spec¬ 
ified grounds 43 

Reviciv The remedy for an adverse adjudication 
of the ordinary is appeal to the superior court 44 

On aiipeal from the officer making the original 
allotment, the entire case is brought before the ap¬ 
pellate tribunal, and either party may raise any ob¬ 
jection or make any motion or amendment which 
would be permissible in appealed cases 45 The 
question of value has been held triable de novo on 
appeal,4 6 as is also the fact whether claimant is in 
good faith the head of a family, and whether the 
alleged members arc legitimately such 47 However, 
an appeal does not lie to the superior court from a 
judgment rendered by the ordinary sustaining a de- 
muircr to an application for a homestead ,4^ and in 
such a case the exclusive remedy for reviewing the 
judgment is by certiorari 46 


25. Ga—Toriance v. Bovd, 63 Ga 
22 

2‘) CM j) 818 note 97. 

2 G. Ga—Bowen v Bowen, 55 Ga 
1S2 

27. Ga—Younpr V Brow^n, 45 Ga 552 

28. Ga—Williams v Webb, 25 S 10 
(.51, 99 Ga 301 

20 CM p 817 note 80 

29. Ga —Bowen v Bowen, 55 Ga 
182 

30. CJa—Toitance v. Boyd, 63 Ga 
22 —Thrasher v Bettis, 53 Ga 407 

31. Ga —Weekts v Kelwarda, 28 S 
K 853, 101 Ga 314 

29 CJ p 817 note 84, p 972 notes 1, 
2 

32. Ga—Smith v Lord, 60 Ga 462— 
Gann v McGee, 90 S E 976, 19 Ga 
,^PP 13 

33. Ga —Gann v McGee, supra 
40 C J S -^{1 


34. Ga—Thiasher v lictlis, 53 Ga 
407 

35. Ga—Blanch v Ford, 26 SE 
759, Ga 761—Falls v Ciawford, 
76 Ga 35 

36. Ga —Mabry v Johnson, USE 
771, 85 Ga 340 

29 CJ p 817 note 91 

37. Ga—Baldwin Fertilizer Co v 
Meriitt, 29 SE 18, 101 Ga 387 

38. Ga—King v King, 85 S E 95, 
143 Ga 385. 

39. Ga —King v King, supra. 

29 CJ p 817 note 94 

40. Ga —Pntchaid v Ward, 64 Ga 
446 

41 Flat held recorded In time 

Ga—Rulers v Klmse>, 135 SE 497, 
163 CJa 146 

42. Ga —Hughes v Purcell, 68 S E 
1111, 136 Ga 174—Gresham v 

Johnson. 70 Ga 631 
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43. Ga—Aldav v Spooner, 134 SE 
343, 35 GaApp 614 

44. Appeal by objecting creditor 

Where creditor obj. iBd to sched¬ 
ule for want of suffieieni v be( ause 
npT.lKant omitted personalty, and 
wheie oidinarv set apart homestead 
applied foi, app( al to supeiior court 
was lomedv of cieditor—Aldav v 
Spoonei, supra 

45. Ga—Iturns v Chandler, 61 Ga 
485 

29 C T p 818 note 98 
46 Ga —Ciawford v Ward, 49 Ga 
40 

47. Ga —Blackwell v. Broughton, 66 
Ga 390 

48. CJa—Cunningham v U S Sav¬ 
ings & Loan Co, 34 SE 1024, 109 
Ga 616 

49. Ga —Cunningham v U S Sav¬ 
ings & Loan Co , supra. 
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(2) Statutory or "Short” or “Pony” Home¬ 
stead 

To acquire a statutory homestead, it is mereiy neces¬ 
sary to fiie with the ordinary a schedule of the property 
claimed to be exempt The exemption so acquired may be 
collaterally attacked 

Under provisions to that e/Tcct with respect to 
the statutory or “short*' or “pony" homestead, 
which IS the second of the two types of homesteads 
in Georgia, the first or constitutional type having 
been discussed supra § 48 b (1), no application for 
homestead is required, it being merely necessary to 
file with the ordinary a schedule of the property 
claimed to be exempt 

Conclusivcnc^^ of exemption The act of the or¬ 
dinary in receiving and recording the schedule is 
ministerial only,^^ and the validity of such exemp¬ 
tion may, in a proper case, be collaterally at¬ 
tacked 

Requisites of ^tJirdule The existence of facts 
necessary to constitute a valid exemption need not 
affirmatively appear from the face of the schedule 
of exempt property,®^ but such prerequisite facts 
must actually exist ^4 On the other hand, where it 
does not affirmatively appear from the schedule that 
the facts do not meet the statutory requirements, 
the exemption cannot be held void as a matlei of 
law In determining the sufficiency of the de¬ 
scription of the jiropcrty in the schedule, the rule 
applicable to the sufficiency of the description in 
conveyances of land does not ajiply 


§ 49. Time of Acquisition of Homestead 

a. In general 

b. When property may be made home- 

stead 

a. In General 

The time when homestead rights attach or property 
acquires the character of a homestead depends on the 
constitutional and statutory provisions of the particular 
Jurisdiction 

Homestead rights attach to proptity oidnicirily 
when a dedication or seltction thereof is made for 
that purpose in accordance with the stcitutor\ rc- 
qiiircmenls prevailing in the jurisdiction A 
homestead cannot be acquired prior to the acquisi¬ 
tion of title or a possessory intciest in the jiropei- 

ly/>8 

The date of acquisition of a homestead is not 
changed by reason of the fact that the homesteader 
improves his homestead and adds to its valin 
and the fact that the homesteader, aftci his light 
of exemption had accrued, paid for the jirojurtv or 
paid off liens on it, does not bring forwaid the date 
fiom which his right of exemption to the tiact ac¬ 
crues 

Selection by occupancy Where mere occiijiancy 
is sufficient, see sujira § 44, the time at which a 
jiarly commenced occupation of land as a homestead 
will constitute the time f)f acqiiinng the homcste,id 
in the land,notwithstanding the property wms 


50. Ga—Clark v Kinney, 171 SK 
761, 177 Ga 8G4—ATcNair v Fort¬ 
ner, 101 SF 772, 14D Ga 654 
“Short" or "pony" homestead defined 
sec supra § 1 

61. Ga—Kiniscy v Roy:ers, 142 SE 
667, 166 Ga 176—Marcrum v 

WashiTiKton, 34 S E 585, 109 Ga 
296 

52. Ga—Kimsov v TloKeis, 142 S 
E 667, 1()6 Ga 176—Marerum v 
WashinKlon. 34 SE 585. 109 Ga 
296—Gann v McGee, 90 S E 976, 
19 GaApp 13 

53. Ga—Wood v Wood, 143 SE 
770, 16(> Gel 519—Kinisev v Hog- 
crs. 142 SE 667, 166 Ga 176 

64. Ga —Wood v Wood, 143 SE 
770, IbC Ga 519 

Particular facts 

One ol the nocessarv lact«i Is that 
the head ol a tamilv < an fxempt land 
not in a citv town, oi villaR*. only 
when the iniprovomi nrs Iheri'on do 
not exceed t^^o hundred dollars in 
value—Kim«=!pv v Rogers, 142 SE 
667, 166 Ga 176 

56. Value of property 

Exemption uf prop»^rty was not 
void as matter ot law, on ground that 


property exceeded five hundred dol¬ 
lars in valut when s<.ht‘dule was filed 
where excess did not atfirmativel^ 
appear—Wood v Wood, 143 SE 770, 
166 Ga 619 

56. Ga—Clark v Kinney, 171 SE 
763, 177 Ga 864 

SescriptiouB held sufficiexit 

(1) A d( seription of property l>v 
acreage, g* rural location, and value 
IS suftlcunt to validate exemption 
and, in cc>nneclion A\ith other circum¬ 
stances, to operate us constructive* 
notice to grantei* of stcurilv deed 
from head of family—Glark v Km- 
m v, supra—MiNair v Fortner, 101 
SE 772 149 Ga 654 

( 2 ) Where schedule of property ev- 
empled as pon\ homestead d< scribed 
land as on<‘-third interest in lot, in 
named district and section of countv 
containing Iiftv-thiec and one-tliird 
a< res ot such Jot, land claimed Wris 
sufficient Iv closer ihtd to validate ex¬ 
emption and to opei ate as lonslruc- 
tive notice to grantee of security 
deed thereto after exemption was 
set apart —Powell v T*owen, 127 S E 
117, 159 Ga 837 

57. Tex—Hughus v Groshart, Civ 
App , 150 S W 2d 827 
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When homestead exemption acriuircd 
in 

Kew hoimstcrid wlu n homesl«ad 
selec-lion is channid see intia tr 
GO 

I’ropdtv e\( hanged for homestead 
see intra § 72 

58. Ark—Kec'seo v Riishart, 158 S 
W 2d 915, 203 Ark CtbS 

Intfiest in projieilv which will sup¬ 
port homestead claim set infra 
78-9J 

59. Iowa—RiJthdge v AVright, 171 
NW 28, 1X6 Iowa 777 

60. Iowa—Arm IK an Snv Hank of 
Marengo v illoribrof k, 228 K A\ 
295, 209 Iowa 250 

61. Iowa—Lerintit v Cross 241 N 
VV 787, 215 Iowa 551 iilu.-mg 
denud and supple im nt« d 2M NW 
693, 215 low^a 551 --('‘omrner< nl Sav 
Hank of Eolirvilb v MiJ.aughhn, 
214 NW 542, 201 lowa 1508 

K\ —Fir.st Nat Hank of Jackson v 
Gliver, 150 S W 2d 89 1 jXb Ky 286 
l-.a—Hammond Stall* Hank K Trust 
Co V Hroderiik, 154 So 7.19 179 

Ea 693 

NH—Hirks v Globe International 
Protective Bureau, 218 NW 864 
66 N I>. 613. 
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owned jointly with another 

Selection by intention coupled with appropriate 
acts. Tn those jurisdictions where intent to occupy, 
coupled with appropriate preparatory acts, is suffi¬ 
cient, sec supra § 33, it has been held that home¬ 
stead character is impressed on the property as of 
the date of an oral declaration of intention, if fol¬ 
lowed by overt acts and occupancy ,63 but it has 
also lK“en held that the exemption attaches when 
definite acts are performed in furtherance of the 
inleiition 64 

Selection by filing declaiation Where the filinpf 
and rccordiiij^ of a declaration is necessary, see 
suprci 8 46, the homestead character dates from the 
due pcrfoimancc of these acts,65 and not from mere 
occup.incy of the premises 66 

Selection by registration of deed Under home¬ 
stead laws lequirin^ that where the premises arc 
acquired by deed the deed be registered or filed for 
record, the homestead ng^hts attach when the deed 
IS so rep^istcred or filed,67 piovided the premises are 
actually occupied as a homestead at that time,63 or 
at a subsequent time, if it is within the period when 
the property may be rendered exempt 66 

Property acquired as homestead If the house¬ 
holder IS actually occupying the premises as his 


§ 49 

home when he acquires title or a sufficient interest 
to support a claim of homestead, his right of ex¬ 
emption usually arises at the moment he acquires 
title or such interest,'^® provided the owner is a 
bona fide housekeeper with a family ,71 but if he 
merely holds a bond for a deed and is not in pos¬ 
session, the estate of homestead does not relate to 
the date of the bond, but begins when the deed is 
delivered 72 In some jurisdictions it is not always 
necessary that occupation follow immediately after 
acquisition of title, but the premises become a home¬ 
stead at the time of acquisition if purchased for 
the purpose of using it as a homestead, as evi¬ 
denced by overt acts in fitting it for such a pur¬ 
pose, and if actually occupied within a reasonable 
time,'^3 i)nt it has also been held that the exemption 
dates from the tunc of jicrformance of the overt 
acts evidencing such intention 74 

“b. When Property May Be Made Homestead 

The right to claim a homestead on property arises on 
the purchase and occupancy of the premises. While in 
some Jurisdictions property may be made exempt as 
homestead at any time prior to forced sale, in others 
It must be done before the rendition of judgment against 
the debtor 

The right to inqiress pro])erty with the homestead 
exemption in accordance with the required formal¬ 
ities att«ichcs immediately on the purchase and oc- 


TeK— Schulz V L E Whilham Co, 
li? SW2d 109,^. 110 Tox 211, modi- 
fvirip: E K Whitham & Co v 
S(hul/, CivApp, 14 SW2d 881 

20 OJ p 818 note 10 

62. Iowa—Jlullcdf^TC v Wright, 171 
NW 28, 18C Iowa 777 

63. Okl —Foster v. Vickery, 239 P 
141, 111 Okl 231 

64 T< X—Ihnion v S< hwarlz. Civ 
App , 36 S W 2d 1066, error dis- 
niissfd—(\)i ke v Espinoza, Civ 
App, 260 SW 110 If versed on 
other grounds Espinoza v Cocke. 
Coro \pp , 276 SW 1005 - Atkinson 
V Taekson Eros, Civ App , 259 S 
W 2 S 0 , modified on other grounds, 
Com App, 270 SW 818, 38 ALR 
in7~-Vad(n v Collier, Civ Ajip, 
253 SW 880- Republic Guaranty 
& Suretv Co v Wm Cameion & 
Co, (hvApp, 143 S W. 317 

29 C T. p S18 note 13 

65. US—In le Kays, D C Wash., 40 
K2d 345 

Ariz—Strahan v Haynes, 262 P 995, 
13 Ariz 128 

Wash —State cx rel Union Savings 
& Uoan Asfe’n v Kay, 26 1’ 2d 1045, 
175 Wash 161—State v Superior 
Court of Chelan County, 266 P 731, 
147 Wash 574 

29 CJ p 816 note 16 [a] (2), p 818 
note 16. 


60. Wash—Washburn v \\ ilen, 165 
P 403, 96 Wash 480 
67. Mo—Ciaiv v Slandaid Inv Co, 
285 SW 450 330 Mo 448—Tennent 
v Pruitt, 7 SW 23, 94 Mo 145 
29 C J p 819 note 20 
£egal fiction 

In a < ase in which the debtor had 
abandoned the homestead and suhse- 
queritlv reocriiTued it, it was held 
that in the statutory y)rovision that 
the “homestead shall be subject to 
attachment and lew of execution up¬ 
on all causes of action existing at the 
time of the arqiiinng such home¬ 
stead, I'xcepl as hetein otherwise pio- 
vided," and that “for this puri)t)se 
such Imio shall be the dal<> of the 
filing in the proper oflle< tor the kc- 
ords i)f deeds, the deed of such homc- 
sliad,” the lattei <lause is not an in¬ 
dependent exception or a tonlt.irv 
provision, hut is a legal fiction in aid 
of the stated exception and W'hether 
or not this fiction appln^s m a gi\en 
state of facts m a judo ial iiueslion 
— Palmer v Omor, 295 S W 123, 316 
Mo 1188 

60. Mo—Crarv v Slandaid Tnv Co, 
285 SW 459, 330 Mo 148 
69. Mo—Finnegan v PiindcwilJe, S3 
Mo 617 

Vt —Lamb v Mason, 45 Vt 500 
7a Tex—Hughes v Groshart, Civ 
App, 150 S W 2 d 827—Fanners’ 
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Mechanics’ Trust Co v Perry, Civ 
App, 56 SW2d 501. 

29 C J p 818 note 18. 

Property inherited 
Where the judgment debtor was 
Ining on the propelty with his fam¬ 
ily at the time he inheiited It, the 
homestead light attached simultan¬ 
eously with his inheritance—Maines 
V Sistiunk, 120 So 158 170 La 768 

71. Kv — First Nat Bank of Jaikson 
V Oliver, 160 S AV Jd 804, 286 Ky 
286 

72. Mass—Thurston v Maddorks, 6 
Allen 427 

73. Okl—City Nat Bank of Wel- 
lingtnn, Tex, v Bounds, 235 P 168, 
100 Okl 25 4 

Tex—Haves V First Trust Joint 
Stock Ijcind Bank of Chicago, th\ 
App, 111 SW2d 1172, error dis¬ 
missed—L E Whitham & Co v 
Biiggs, Civ App , 41 S W 2d 150, rt- 
viisid on other grounds L E 
Whitham & Co v Briggs’ Estate, 
Corn Aj)p , 58 S W 2d 49—llarkridr r 
Keith-Cookc Co v Smith, Civ App, 
284 S AV 612—Evans v Daniel, 60 
SW 1012, 25 TtxGivApp 362 
AVis—Sihwilzke v XmerUan Nat 
Bank, 8 N W 2d 103 
29 CJ J) 804 note 41, p 819 note 23 

74. Neh—Tyrrell v Kelley, 178 N 
AV 206. 104 Neb 555 

29 CJ p 818 note 14. 
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cupancy of the premises Und-er or apart from 
statutes to that effect, it has been held that prop¬ 
erty may be impressed with the ripfht of home¬ 
stead in' the manner prescribed or contemplated by 
law, and thereby rendered exempt, at any time be¬ 
fore forced Scile,*^® even though the homestead is 
sought for the express purpose of passing a clear 
title to the piop<ity, free of creditors’ liens but 
the property will not be exempt where it is not ded¬ 
icated in accordance with statutory reciuircments 
until aftcr the sale 

Under olher statutes to that effect it has been 
held that jjropeity may be made a homestead at 
any tune piior to the rendition of judgment against 
him, even though the purpose of impressing the 
jnoperty with a homestead character was to defeat 


the judgment, and even though the properly had 
been held out as a possible asset in obtaining cred¬ 
it but the property may not be exempted as a 
homestead after the rendition of a judgment which 
becomes a hen on the property 

§ 50. Change of Homestead 

Subject to limitations for the protection of third per¬ 
sons and of the debtor's wife, a debtor may change his 
homestead, and is entitled to a reasonable time to ac¬ 
complish the change, but the abandonment of an exist¬ 
ing homestead is a prerequisite. 

Subject to the limitations herein considered, the 
general rule is, under or apart from the statute to 
that effect, that a debtor may change his homestead 
by moving from one tract of land to another and 
claiming the new homestead as exempt The 


75 Iowa—IJorner v Dellinjcor, 222 
N W 'HO, 206 Iowa 12S2 
76. US— Myf>rs v Matlov, Nrv , 63 
set 7S0. 338 US 622. 87 L Ed 

-. nfflrniinp, CCA, 130 E 2d 775, 

afflrmin^r, DC, In re Matlev 47 I'' 
Sur»n 558, certiorari £:iantf*d 0.5 S 

Ct 435, 317 US 621, 87 D Ed - 

AiJz~ Schreiber v Hill, t*5 1’2d %566, 
54 Aiiz 345 
In Waaliinerton 

(1) Undt r an amendment to that 
etlc<t in 1931, n homestead can be 
a(l(cted at any lim( befoio sab, un¬ 
its*? notice of entry of judRnient Is 
liltd, in whu h case tbe* st Icm lion must 
bo made within thnly da\s ot such 
iioliM —Uondt d Adjustment Co v 
Hi din, 105 l’2d 44, 5 Wasli 2d 250— 
Jb»ndfd >A(liustinrnt Co v Helpt'rson, 
61 ]’2d 3267, 3 S8 Wash 176—State 
(X 1(1 Van Doien v Supciioi Court 
lor KiriR Countv, 37 P 2d 215, 179 
Waslj 241- Stale ex rel Union Sav¬ 
ings & Loan Ass’n v. Kay, 26 I‘2d 
104 5, 175 \\ash 3 51 

(2) Prior Ihf'icto, and under an 

nni(Midni( nl to that t in 1927, a 

lionustt.id could he ‘elected at am 
time bcloic* Kiulilion of judKincnt — 
State V Superior Coart of Chtlan 
CounU 26(, J’ 731, 147 Wash 574 

(3) I’^nib r the 1927 amendment It 
was held thrit the jiiovi-sion could not 
deprue a judsux nt debtor wbo ac- 
quHfd proptrlv alter the judgment 
from (let 1 iiiriR it lus lioiiK stead, that 
if the pro\ ision so ttptiatod it was 
unconstitutional, and that, in the ab- 
S(*nc ( of a \ahd i)Tovi',!c»n as to the 
nine of M lifting juop rtv as a liome- 
Fttad, the rule that si b t tion niav l»e 
made at arn-^ tune bi fore .sab> would 
apply—Spini.r \ Pat iHc Mci ( antile 
A^^eiuy CV)lb(U)rs, 281 P. 482, 154 
Wash 191 

(4) Prior to tht 1927 nmcndnient 
it was hold uncki pro\ isu)n to that 
effect, that the t\t nipt ion < ould he 
obtained by tbt stlettion of a home¬ 
stead at any time before the sale — j 


State V Superior Ccniit of Chelan 
Count\, supra—inist Nat liank v 
Galloway, 232 P 270, 132 Wasli 355 

(5) A declaim ion after judRirunl 
but befoie sale W'as valid undi r this 
provision, even tliouftb the (b^daia- 
tion was mode afl(-r tlu 3927 anu nd- 
ment became effective, where the 
judfirnent had been renebued juior 
thereto—Iblveu v First Nat Bank, 
283 P 169, 351 Wash 514 

(6) Undt'r this rule It was held 
that it is unnects^iiy, in d( t( nst of 
cKclitor’s bill to set aside husband’s 
deed to wufe, to plead that propirtv 
IS liorncstead, when it is not, or that 
deft iidtint inlends to tile diclaralion 
of liomestead in older to avoid rub 
of res adjudicata, and rcaltv, se¬ 
lected as lionic si( . 1 ( 1 , .iltti judRintnl 
(anceliiiR husband s dc'^al to wilt* was 
not sublet t to sab uiidt i tvciutuui 
on ludRintnl ajjiinst husband, al¬ 
though second judgimuit i)rovldcd 
that part or all of properlv be sold 
to satisfy It—First Nat Bank v 
Gallow%ay, supra 

(7) It was also held, wilhout r ti¬ 
er eruo to statute, tJiar honieslearl 
Iiropc'rtv' is exempt even though it is 
dedicated aftei the nndilion of judg¬ 
ment, which it J^ said bccomt's a lim 
on the property subj* t t to the* right 
ol the ovN ner to defeat exeeution sab 
bv tiling a honn*sttael deelarntion — 
Sne'lling V. Butler, 119 1' 3, 6b Wash 
165 

29 C J. p 818 note 6. 

Sven after levy 

US—Myers v Matlev, C C A Nev , 
130 F 2d 775 alhrming, DC, In re 
Matley, 47 F Suirp 5.58 Certioiaii 
granted Mvers v Mai b*v% 63 S Ct 

435, 317 US 621, 87 L Ed -. and 

athrmed 63 S Ct 780, 318 US 622 
87 I. Ed - 

Ariz—Fjr*?t Nat Bank v Keevos, 234 
P 556, 27 Arrz 508 
29 C.I p 818 note 7 

77. After execation of deed 

Wliere judgment debtors, after 
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transcript of judgment wms re'corcbd 
exee utf‘d and acknowb*dicd a deed to 
certain premises and b*fl it wutb 
trust company with onl iiisl? ue t ions 
to delu'er it to purehistr when he 
was satisfied with Ttsi>eet to title he 
would rt'ceive, a dttlaialion of home¬ 
stead tluiffitter ever lit. cJ and Tc'cord- 
cd by dc'blors rendend premises ex¬ 
empt Jrom e xet ution on judgme*nt 
whether or not dtliverv of deed to 
ctimp.iny was .i liiu' tstiow —Sihrei- 
bt'r \ Hill, 95 J*2el 5()l) .54 An/ 115 
7& UK -Mvtis V ]\Iatbv CCA 
Nev, 150 J''2d 775 iffirming D C\ 
In re Matbv 47 I’Supp 558 cer¬ 
tiorari grintfd My.is v M.itley 
63 set 4 55 517 US 621 87 T. Ed 

- and attiimid 63 S Ct 780, 318 

U S 6* 2, 87 L IGtl 

Mo- Ttnnciu v PiuU, 7 SW 23, 94 
TVfo 3 1.5 

29 Cl p 815 ntdt 15 I ,J (1) 
Property not used as homestead 
It has been held thai vvhtif real 
e‘sta|t> not list d .is honit'slcacl mav 
bt'come I \t nipt bv st be lion snt h st*- 
b'ction r inntrt b^ ni itb if ter the sab 
of thf piopeitv sttw.irl V Ktew- 
ai t, t»5 J\1 o App 66 1 

79 J'”! i—Ib'dcloii V Jont s, 151 So 
891, Ji:. Fla 19 

80 C.il—C.irt V V DtuUhill, J,5 1’ 2d 
G3 2, 110 Cal \pp l(i'» 

81 US — Thomason v Shaw, CCA 
Tex, 67 F 2d 6 11 

Iowa — l’]lln)tt V Till, 2.59 NW 460, 
219 Iowa 619 

Miss—Clielt \ First Nat Bank 181 
So 715, 182 IVliss 560—Kilter v 

AN hitcsidcs, 176 So 728, 179 Mi,ss 
701 , 

29 CJ p 819 note 27 
Chinyi* from rural to urban home¬ 
stead see infra 5 5 
Enfore eabilit V against homestead of 
liabilities existing prior to change 
of hoine'stcad see infra tj 99 
Homestead exemption as applicable 
to property received in exchange 
for homestead, proceeds of sale of 
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owner of the homestead is entitled to a reasonable 
time to accomplish the change and the fact that 
immediate possession is not taken of the new prop¬ 
erty may not affect the validity of a claim of home¬ 
stead thereon.ss Furthermore, the owner of the 
homestead is not limited to one change of home¬ 
stead but may make the change several times 

Since a person cannot possess two homesteads 
at the same time, see supra § 13, abandonment of 
an existing homestead is a condition precedent to 
the acquisition of another However, the mere 
intention to change, and the performance of cer¬ 
tain acts to effect such intention, have been held 
not sufficient to impress the new property as a 
homestead prior to occupancy thereof 

Limilaiion^ on rule A limitation on the right is 
’that if the homestead has once been designated or 
set a])art, a change cannot be effected if this would 
woik a fraud on the rights of third parties,**^ as by 


invalidating security taken on land which was not 
exempt when the security was given 

Who may make change. It has been held that, 
subject to certain limitations in favor of the wife,®’*^ 
the husband may change the homestead,9® without 
the consent of the wife.^^ However, it has also 
been held that, while the husband may change a 
designation of homestead without the wife’s con¬ 
sent if the property previously designated has not 
been impressed with the homestead exemption by 
occupancy,®^ jf designated property has once 

become occupied as a home he cannot designate an¬ 
other without the consent of the wife At any 
rate, where the homestead is part of a larger tract 
of land, the husband, as head of the family, may 
eliminate one part and designate another, so long 
as he acts in good faith and with fairness to his 
family and retains the amount of acreage required 
by law, including the dwelling and its appurtenanc¬ 
es 9^ 


liomtstoad, or property purchased 
with pro< oods of sale see Infra §§ 
71-77 

Manner of maklugf ohang-e 

\ liorncsic id may be changT'd by 
civilizing ph-s sical limits or by ac¬ 
quiring rw'w homestead with old or 
profeod*?—\morican Sav Bank of 
iMciKii^o V IM illenbrock, 228 N W 
_>()'> Iowa 250 
Pending foreclosure 

TToim «^tcnd claimants, who were 
about to lo'^e llu Ir homestead as re- 
‘i.ult of foTc( loKiirc proceedings, could 
almidon it uid c'-tablish a neu home- 
stc id on other pumortv—Hawley v 
Arnold JS8 NW 137 Ntb 238 

82 lo\\ i — Vit tcngl V Vittengl, 135 
NW 03. 156 Iowa 41 

29 C J p S19 note 28 

83 \rk—P\cr Trading Co v Ilar- 

20S S\V 7‘M 137 Ark 434 

20 C’ J p SIO note 20 

84 K\ —Collins ^ Collins, 99 S W 
or. !, 30 K\ T. 816 

20 T p 810 note 30 

85 Okl —Preston y Ottawa County 
Nat Bank, 2S0 P 581, 138 Okl 133 

Tex—Kriir y Cockeiham, Ciy ^PP, 
71 S'W'2d 005, error dismissed— 
Ociwlord y Grand Saline Lumber 
& Supply Co, CivApp, 281 SW 
502 

Abandonment of homestead generally 
see infra §5} 163-178 

Second selection 

I nb'ss the homestead laws proyide 
for the hiking of an additional home¬ 
stead a second seleetion is not p< r- 
nntti'd—T'owrrs v Palmer, 81 S W 
817, 36 TevCivApp 212—29 CJ p 
819 note 31 

86 Tex—Jetftrson County Inv & 
Bldg Ass’n y Gaddy, Ciy App, 90 
S W 2d 205, error refused. 


Intent to remove without actual ri- 
moval as abandonment see Infra i; 
167 

Erection of new buildlnar 

Husband and wufe who had Hxrd 
homestead rights on ceitain piopirU 
long prior to executing contract to 
build on other property did not ac - 
quite homestead rights In other piop- 
erty at time of execution of building 
< ontraet and erection of l)unding 
thereunder, even If they had formed 
intention of n<*quiring different home¬ 
stead and pill chase of other propciU 
and improvements thereon was to 
comply with such Intention, whfif 
they continued to occui)> honiost* sd 
uritil after date of contract —Towery 
V Plainview Building I>oan Ass’n, 
Tex Ci\ \pp, 99 S W 2(1 1039, error 
Iefused 

Enforceability of lien 

Tho fait th il leaving lien attached 
to premises aftei detemdant made an 
executory contract to sell his home¬ 
stead, decided to move to premises, 
notified tenant on piemiscs to vacate, 
'ind placed some Junk on premises, 
did not show that a new homestead 
had been acquired, so as to preclude 
contractor’s suit to foreclose paving 
lien —Panhandle Const Co v Con¬ 
tinental Southland Sayings & Loan 
Ass’n, Tex Civ App, 110 S W 2d 632, 
error dismissed 

87. Miss —Richio v Duke, 12 So 
208 70 Miss 66 

29 CJ p 819 note 31 
Prejudice to creditors 

Homestead may not be changfd 
where such change would be to prciu- 
dici of cieditors after their rights 
had accrued —Thomason v Shaw, C 
C \ Tex , 67 F 2d 641 

88 . Iowa — Thompson v Plckel, 20 
Iowa 490 


89. Miss—Cllctt V First Nat Bank, 
181 So 713, 182 Miss 560 

90. Miss—rtiltrr v Whitesides^ 176 
So 728, 179 Miss 706 

91 Iowa—Williams y Swctland, 10 
Iowa 61 

92. Tex—Continental Southland 

Savings 4ft Loan Ass’n v Palmer, 
CivApp, 92 SW2d 1053, 1055 er¬ 
ror dismissed 

Vacant lot on which a house is be¬ 
ing tonstrueted does not assume 
chciiacter of "homestiMd” so as to de- 
p»i\e husband of right to designate 
anolhoT piece of common piopcrtv 
suitable for home, without coinur- 
rence of wife, or over hi i pioicst — 
Continental Southland Savings & 
Loan Ass’n v Palmer, supra 

93. US—Conti Mental Southland 

Savings & Loan Ass’n v Palmer, 
supia 

"When the designated propertv has 
oni e bei ome ociupnd as a home it 
may be said that the hu'-h<in(J lannot 
designate anolhei without 

the consent of the wift, in the man¬ 
ner provided by law, hut wlien the 
propel tv does not assume the char¬ 
acter of a homestead by oceupaney 
as in this case, the aits and deids 
of the husband lelativi then to are 
valid, thus binding on the w'lfe’’— 
Continental Southland Savings & 
Ijoan Ass’n v J’almer, supra 

However, it has also heim hold 
without refcTonce to siicli limitation 
that the husband max ihangt the 
homestead without the consent of 
the wife—Holliman v Smith, i9 T< \ 
357 

94. Tex —Booth \ H P Drought & 
Co, CivApp, 89 S W 2d 132, error 
dismissed. 
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Ttme of application of exemption. The new 
homestead is a continuance of the old one and the 
exemption dates from the acquisition and occupan¬ 
cy of the old one 

§ 51. Evidence and Questions for Jury 

a. Evidence 

b Questions for juiy 

a. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Pi oof 

The homestead claimant has the burden of establish¬ 
ing all facta essential to entitle him to the exemption; 
but all reasonable presumptions consistent with good 
faith will be indulged in his favor 

In accordance with rules governing the burden 
of proof in civil actions gcncially, see Evidence §§ 
103-113, the party claiming a homestead exemption 
in land has the burden of proving all the facts es¬ 


sential to entitle him to such exemption,such as, 
that premises were duly set apart as a homestead, 
that there was such occupancy as was sufficient to 
establish a homestead,®® or that he was the head of 
a family 

In actions in which the homestead claimant is 
not involved, the burden of proving the existence of 
the homestead right is on the party asserting it ^ 

Presumptions. In accordance with rules govern¬ 
ing pi esumptions in civil cases generally, sec Evi¬ 
dence §§ 114-157, all reasonable presumptions will 
be indulged in favor of the homestead right of ex¬ 
emption, where the facts are consistent wuth good 
faith 2 Thus, it will be presumed, in favor of a 
claim of homestead, that the court which took cog¬ 
nizance of the original proceedings had jurisdic¬ 
tion, where the homestead rights aie collaterally 
attacked after the lapse of a considerable time 
that, where pro])crty is purchased to be used as a 
homestead, the intention was to use the entire lot 
therefor,'^ that the w^hole of the building or tract, 
of which part is occupied as a home, constitutes the 


95. Iowa —Amoncan Sav Hank of 
Marengo v Millcnbrock, 228 NW 
295, 209 Iowa 250 

96. Ark—Bank of Quitman v Ma- 
har, 104 Si\V2<l 800, 193 Ark 1131 

Cal—McNabb v Byrnes, 268 P 428, 
92 CalApp 337 

Ga—Kinisev v Rogers, 142 SE 667, 
166 Ga 176 

La—Thump^-on-Ritohie & Co v 
Gnnes, 120 So 634, 167 La 1024, 
63 A L R 3 283 

Okl—Gla/e V Drawver, 117 P 2d 514, 
189 Okl 402—Hensley y Maxwell, 
44 P 2d 60, 172 Okl 23" Hensb-v v 
Fletcher, 44 P 2d 63, 172 Okl 19— 
GariPt V Gotzondanor, 242 P D25, 
115 Okl 12 

ToX—Galloway v Moosrr, CJv App , 
82 S W 2d 1067- llirncs v Himes, 
Civ App , 55 S W 2d ISl 
29 CJ p 81‘) note 43, p 988 notes 74, 
75 

“The piiipo=<e of the txomption is a 
favoied one but, in older 

to ettc'Ctuatc it the debtor must bring 
himyelf willmi the btlei and spiiil of 
the piovision"—Tvlei’s Ex’i v Wil¬ 
liamson, 36 S W 2d 3 1. 36, 237 Ky. 
r)7‘» 

Bui den of proving abandonment, 
waiver, or foileiluie of homestead 
infra § 196 

Bui den of proof m picxeedings to 
Av^tud liome^tfad colJV^‘^ance &ee 
infra § 151 

Knforte chiuii .i gainst homestead 
SI t infia § 117 

Enforce lights of piiri hrisert, and 
moitgagees under homesttad con- 
vcvan«( st‘(‘ Ultra 4; 151 
Enforce and pioUct homestead 
lights see infia 8 213 i 


FartictQar matters 

(3) The homestead claimant h.is 
the burden of proving that th(‘ home- 
ste.id was in existenre at the time in 
isyuc 

Ala—Metropolitan Life Ins Co v 
Estes, 155 So 79, 228 Ain 582 
Cal—Williams v Nieto, 277 J‘ 53 3, 
98 Cal App 615 

Tex—Sanders v Crump, Civ App , 23 
S W 2d 850 Taylor v First Nat 
Bank, Civ App, 288 SW 2‘»5 

(2) Homestead t lainiant liad bur¬ 
den to .show its pur (base with pio- 
oeeds from sale of pr icu homestead 
—Harm v Hale, 221 NW 5S2, 206 
Iowa 920 

( i) In aetion b\ homestead t lairn- 
unt to enjoin threatened sale of 
jrropMtv untlei dec r» e foieelusing a 
mortgagt, on giound that ht had 
such c'ciuilable title in propcilv as to 
pc'rmit his claim ol honieslc*ad 
homestead claimant had burden of 
proving such equitable title—llovt 

V First Nat Bank, 77 1* 2d 5 58, 182 
Okl 350 

(4) In suit to foicclose mortgage 
lien on land whi< h mortgagors 
claimed was part of llicir homestead 
when mortgage was gi\»*n, burden 
was on them to piove that their des¬ 
ignation ot olliei lands as boineslc ad 
included bind nol th«*n or attciward 
used for homestcMd purposes—Wade 

V First Nat Bank, TtxGivApp, 265 
S W 654 

(5) OtheT matters see 29 C J p 819 
note 43 [a], fb] 

97. Ga —Darsev v Mumpford, 58 Ga 
119 


Kv—Forth V Lightloot, 38 SW 
3 071, 3 8 KvL OOI 

98. Ark—Chastain v Arkansas 
Bank &, Trust Co, 219 SW 3, 157 
Ark 425 

93. Ill—Hoe k Island Bank & Trust 
Co V Laniont, 198 NE 4 50, 361 
Ill 4 52 

1 Fla —Dsnia Bank v Wilson & 
Toomei Fertilizer Co, 172 So 476, 
127 Fl.i 4 5 

Mieb—Huber v .Shav, 270 NW 731, 
278 Mich 111 

NT)--Ru)>l(^ V Grafton Nat Bank of 
Grafton 250 NW 784, G4 ND 129 

Tt X - L E W bit ham & Co v Schulz 
Civ ^pp, 14 .S W 2d 881 modilb d 
on othc'r gionnds Schulz v L 3'3 
AXhilh.im A. Co, 27 S W 2d 1093, 
119 Te-\ 211 

29 J i> 927 notes 6 7 

2. N 1)—Mandan JMcicantile Co v 
St'Xton, 151 N AV 780, 29 N 1 ) 602, 
Ann (\is 1917 V 67 

Presumptions as to tihandonme nt, 
waiver or forterturc of honiestevid 
see infra 4} 196 

Pi esumptions m jr oc c edings to 

Avoid henne sle id convivaiice se-e 
mil a 4) 151 

lilritoice cbiini against home'stead 
see infra 4j 117 

Enfoiee Tights e)r piiiehasers and 
moitgage'os nndc r honie'ste ad ee)n- 
vf vane f see infra ^ 151 
Enfoiee and protect homestead 
rights sei infra tj 233 

3. Ga—McI)on<ild v Williams, 19 S. 
K 830, 9 4 c;a 515 

4. Tex - Scottish American Mortg 
Co v Milner, Civ App, 30 S W 2d 
582, error refused 
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homestead,5 unless it is proved that a portion of it 
has not that legal character;® and that the legal 
subdivision of land, on which the dwelling house 
stands, and which equals the statutory measure of 
the homestead right, has been selected by the own¬ 
er as his homestead,'^ although there is authority to 
the contrary of this last proposition ® It will also 
be presumed that the husband of claimant consents 
to her application for homestead where only his 
creditors object ® However, that certain property 
was designated a homestead in an Indian allotment 
of land creates no presumption that such land con¬ 
stitutes a homestead within the constitutional and 
statutory provisions as to homesteads in the state 
It is presunud that a state of facts which entitles 
one to a homestead continues until the contrary is 
established 

While It has been held that actual use of prop¬ 
erty for the jmrposcs of a home will be deemed a 
designation of such premises as a homestead,^ ^ and 
that residence is prima facie evidence of an intent 
to dedicate premises to the purposes of a home¬ 
stead,such presumption is not conclusive, but is 
rebuttable by facts and circumstances aliunde 

(2) Admissibility 

Rules governing the admissibility of evidence In civil 
actions generally have been applied in actions and pro¬ 


ceedings In which the acquisition and establishment of 
a homestead was an issue. 

In accordance with rules governing the admissi¬ 
bility of evidence in civil actions generally, the ad¬ 
missibility of evidence to prove the acquisition and 
establishment of a homestead has been determined 
with regard to the relevancy, materiality, and com¬ 
petency of the evidence in the particular case^^ 
In order to prove the acquisition or establishment 
of a homestead, or the intent to do so, on which the 
creation or existence of the homestead largely de¬ 
pends, see supra § 30, circumstantial evidence has 
been held admissible,such as evidence of the ac¬ 
tions of claimants,of the entire transaction rela¬ 
tive to the puichtisc of property,^® and of the cir¬ 
cumstances attending the occupancy of the land 
claimed as homestead Records of prior suits in¬ 
volving the propel ty are admissible to show wheth¬ 
er the property was regarded as a homestead It 
has been held not error to exclude evidence which 
is merely cumulative 

It has been held that the declarations of a claim¬ 
ant are admissible to prove intent,^2 but not for 
other pill poses 23 However, the recitals in a decla¬ 
ration of homestead are mere ex jiarte statements of 
dtclaiant, and arc not legitimate proof of the truth 
of the facts recited, and the truth of the recitals 
must be proved aliunde, whenever the validity of 
the homestead is attacked 24 


5. Iowa—llhodt s v McCormick, *4 
Iowa 368. 68 Am D 663 

29 CJ p 820 note 48 

e. Iowa —Rhodes v McCormick, su¬ 
pra 

7 , wis—Martin v Aultman, 49 NW 
74 9. 80 Wis 150—Kent v Laslcy, 
4 N W 23. 48 Wis 267 

8 b ND—Foogman v Patterson. 83 
N W 15, 9 N D 254 

9 . Ca—^Connally v Hardwick, 61 Ga 
501 

10 Okl—Iclf( rson V Henderson, 2S2 
T* 677, 140 Okl 86 —Garret v Getz- 
tndaner. 242 P 525, 115 Okl 12 

Homesteads allotted to Indians see 
the CJS title Indians § 40, also 
31 CJ p 627 note 98-p 528 note 5 

11. Ala—Powers Clothing: Co v. 
Smith, 81 So 576. 202 Ala. 634 

29 CJ P 988 note 73 

12. Tex—McCrepor First Nat Bank 
V Rlce-Stix J3rv Good.s Co, Civ 
App , 213 S W 344 

29'CJ p 820 note 58 

13. Okl—Thomason v Mai tin, 222 
P 511, 97 Okl 17 

29 C J p 820 note 60 

14. Tex—Grimes V Cline, Civ App , 
300 SW 235 

29 C J P 820 note 60 

15. Tex —Chesnut v Specht, Civ 
App , 272 S W 830. 


Admis'^ibililV of evidence as to aban¬ 
donment, waiver, or forfeiture of 
homestead see infra § 197 
Admissiliility of evidence in proceed¬ 
ings to 

Avoid homestead conveyance see 
Infra S 164 

Entorce claim ngrainst homesUad 
see InfrT. 5 117 

Enforce rights of purchasers and 
mortgagees under homestead con¬ 
veyance see infra § 151 
Enfoice and protect homestead 
rights sec Infra ^ 233 

Evidence held admissible 

(1) Articles of adoption are ad¬ 
missible to establish that claimant 
was the head of a family and there¬ 
fore entitled to a homestead—Ches- 
nut V Specht, supra, 

(2) Evidence of the Intention of 
the owner of property Is admissible 
to establish what pioperty was in¬ 
cluded wnthin the homestead—Scot¬ 
tish \ineiican Moitg Co v Milner, 
Tex Civ App , 30 S W 2d 582, enor re¬ 
fused 

(3) Other cases sec 29 C J p 989 
notes 92-94, 96-98 

Evidence held not admissible 

Wheie the property is not proved 
to bo a homestead, evidence as to no¬ 
tice to thud parlies of the homestead 
character of the land is immaterial — 
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Ameison v Cox, 160 SE 506, 173 
Ga 477. 

10b Tex —Harkridei-Keith-Cooke Co. 

V .Smith, Civ App, 284 SW 612 
17 SD--Clark v. Evans. 60 N W 

862, 6 S D 244 
29 CJ p 819 note 37 

18. Tex—Harknder-Keith-Cooke Co. 

V Smith, Civ App, 284 SW 612 

19. U S —^AVoodward v Sanger Bros , 
Tex, 246 P 777, 159 CCA 79. cer¬ 
tiorari denied 38 S Ct 426, 246 U. 
S 674, 62 L.Ed 9 32 

29 C J p 819 note 39 

20. Ga — Amerson v Cox, 160 S E. 
506, 173 Ga 477 

21. Prior use of property 

Excluding evid(‘nco of property 
ownei’b use of property prior to his 
owmiship, whl( h was merely cuii.u- 
lative on Issue of owner’s intention 
In purchasing property for business 
homestead, was held not error — 
Pickard v Rei'd Tex Civ App, 52 S. 
W 2d 274, ei mr refused 

22. Cal — I.-akas v Archambault, 176 
J’ 180, 38 Cal \pp U)5 

29 CJ p 819 note 38 

23. Jacobs v Hawkins, 63 Tex 1. 

29 C J p 962 note 81 

24. Cal - Apprate v. Faure, 53 P. 
917, 121 Cal 466. 
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(3) Weight and Sufficiency 

Rulea governing the weight and tufflclency of evi¬ 
dence in civil actions generally have been applied in ac¬ 
tions and proceedings In which the acquisition or estab¬ 
lishment of homesteads was an issue. 

In accordance with rules governing the weight 
and sufficiency of evidence in civil actions gener¬ 
ally, sec Evidence §§ 1016-10^0, that property was 
impressed with a homestead character must be es¬ 
tablished by a fair prejiondcrancc of the evidence 
The mere claim by the owmer that the property is 
his homestead dfies not establish that fact 26 It has 
been said that whenever there is serious doubt as to 
whelher property is, or is not, a homestead, the 
doubts should be solved in favor of the cxemption- 
ist, sustaining instead of defeating the estate which 
is created by a sound legal policy 27 Stronger ev¬ 
idence IS required to establish a homestead in un¬ 
occupied property where it would be a deception 
or a fraud on a creditor who had extended credit 
on the faith or ownership of projicrty in which 
debtor did not reside 28 

Evidence of intent Acts indicating an intention 


to constitute premises a homestead may be suffi¬ 
cient evidence to establish the character of the 
premises as a homestead 26 However, the declara¬ 
tions of the interested parties are not conclusive, 
as to the intent to establish a homestead, either in 
favor of or against the claim of homestead,2® al 
though there is some authority for the view that 
declarations of no intention to claim property as a 
homestead are diicct and positive proof that there 
was no such intention and that the property was 
not exempt as homestead 2i Acts of claimants aft¬ 
er suit to foreclose lien was filed are not of suf¬ 
ficient proliative force to establish a bona fide in¬ 
tention to make certain property a homestead 22 
Evidence of place of voting usually has a strong 
bearing on the question of intent, but is not abso¬ 
lutely controlling 22 

In particular cases the sufficiency or insufficiency 
of the evidence to show a bona fide inLention to use 
the property as the homestead,’'^ to show bad faith 
in filing a declaration of intention, show^ that 
the old homestead was sold with the intention of 
using the proceeds of the sale m the acquisition 


2S. Okl —Hf^nslov v Maxwell, 44 P 
2d Cn, 17 li Okl 21—Tlonslcv v 

FJetdicr, 44 I’2a 63. 17J Okl 19 
Tex— 1j K Whltham & Co v S< hulz, 
riv\pp, 14 SW2d ?*81, mociifled 
on other Rround'q hul7 v L E 
Whit ham & Co , 27 S VV 2d 1093, 119 
T(^x 211. 

Weight and flUtTicloncy of evidence 
as to ahandonmont, 'N\aivor, or for¬ 
feiture of homestead aee infia § 

ms 

WtJsht and siithc lencv of evidence In 
pro(<udinK‘^ to 

Avoid hoirw stf'ad oonve>nnoe see 
infra 5 

Enforce claim npainst homestead 
see infra 5 317 

Enforce riKhts of purchasers and 
itiorti;aj^ces undei homestead con- 
ve>ance see infra § 151 
Enforce and protect homestead 
iijurhts see infra 233 

26 Or —Stcwiut v Black, 22 P 2d 
516 313 Or 291 

27. Miss —Ijcv is-Zukos]ci Mercantile 
C’o V McIntyre, 47 So 435, 93 Miss. 
SOG 

28. Kv—Br<wer v T*re\ver, 105 SW 
2d 582, 26S Ky 625— \\ illinms V 
Evans’ Adni’r .>6 S \V Jd 710, 247 
Kv 105 -Conw.iv v lit t'd, 235 S 
W 747, 3')t Kv 287 

29 Tex — Vauj;h(in v Stirlm^^ Nat 

Bank & Trust Oo of K(‘w York, 
Civ App 124 .S AV 2d 4t(», trroi re¬ 
fused—llarki idor-Keilh-Cooke Co 
V .Smith, (’ivApp, 281 S W 012 
29 C J p 820 note r>7 
Zvldenoe of overt acts 

Evidence that shortly after judg¬ 


ment debtor acquired an Interest In 
lot purchased hv his wife for home¬ 
stead, they negotiated with buiklei 
regarding plans for a home but were 
unable to obtain necessaiv money un¬ 
til some two vears thereafter, and 
that they demons!rated intention to 
use the premises as their homestead 
bv doing certain overt acts, warranted 
holding that premi.ses constituted the 
‘‘homestead’' of judgment deiilor and 
his wife .and hence were exempt fiom 
judgment lien—Schwit/.kc v Ameri¬ 
can Nat Bank, AVis , 8 NW2d 303 

30. Cnl — Tohnston v De Bock, 244 
P 330, 198 Cal 177 

SD—Harter v Bavlson, 220 NW 
862, 53 SD 399 
29 CJ p 820 note 5C 

“Inltnt must be shown by some¬ 
thing more than mere declaiatic)ns ” 
—Travel so v Cerini, 263 F 184, 185, 
146 Wash 273 

31. Tex—McFailane v First Nat 
Bank, Civ App , 97 S AV 2d 754, er¬ 
ror refused 

32. Tex —Third Nat Bank v Mc- 
Clung, Civ App , 281 SW 281 

33. AVis—Hoche v Du Bols, 271 N 
W 84, 223 Wis 438 

34. Evidence held sufficient 

(1) In general 

Mich---Haight v Itevnolds, 239 NW 
880. 257 Mich 3 3 

Tex—Stevenson v Wilson, Civ App, 
130 S VV 2d 117, error refused—Tell- 
<'r v Filch, Civ App . 2Sl S VV 893 
Wash—Nelsen v McKeim, 5 P 2d 
333, 165 AVash 274 
AVis—Roche v Du Bois, 271 N W 84, 
223 Wls 4 38 


(2) Eviibuice was hrld sullu unit to 
support a fiiidiMg in a inoitgage tore- 
closure suit, that (1( fondants, whil< 
dwelling on an aaiouiing Irncl, bad so 
cultivated and improved the mort¬ 
gaged proptilv as to minitist a pres¬ 
ent and suslaini (1 ]Mleniu)n of turllur 
improving it ind residing thereon as 
a homestead —T^ilh v Lewis, Tex 
Civ App, 2 19 S VA'' 3 09.5 
Evidence held insufficient 

(1) In genual—Tliird Nat Bank 
V McClung, Tt V Civ Ap[) , 2M S VA'' 
281 

(2) Evide n( e that proper t\ (lainnd 
bv plaint 111 in trespass to trv title 
Sint v\ IS unlmpro^ed woodland vvben 
deeded to him, tint onlv a small iioi- 
tion tberoof had b< < n eband bf torn 
exiHution ])v plainlill ol detd oI Uust 
wbuh he sought to avoid, and tint he 
and his farnilv m ver livtd on piem- 
ises, was irisuflitlent to tst.iblish in¬ 
tent to mak(' prop( 1 t> a bonn^-liad 
—Rudolph V IlaiK's, T(.x(kv \pp, 
111 S \V 2d 1389 

35. Evidence held insufficient 

(1) In gernial Moe v Ibiher, 262 
r. 144, 14G AA'ash 128 

(2) Evidence that widow<‘r, filing 
homestead de( laralion, had said he 
was not going to r« sub on pri‘rnmes 
claimed and listed jiiope-ilv for sale, 
did not estalilish bad f.iith in making 
declaration wb» rt listirnony showed 
that he was exdudtd from iirernises 
.after his wife’s death bv executrix 
of her estate and there was no t<>s- 
timonv that h<* ever claimed residence 
elsevvhere—In re Finch’s Estate, 89 
r2d 218, 198 Wash 567. 
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of a new homestead,36 or to show an abandonment 
of an intention to establish a homestead,*7 has been 
adjudicated. 

Applications of rules. Applying the general rules 
of evidence, the courts have adjudicated the suffi¬ 


ciency or insufficiency of the evidence to establish 
particular matters relating to the acquisition and 
establishment of homesteads,3® such as that certain 
premises were impressed with a homestead charac¬ 
ter at the time in issue,33 that the premises were 


36. Iowa—Elliott v. Till, 269 N.W 

4 60, 219 Iowa 649—Pardal v Satre, 

206 NW 22, 200 Iowa 1109 

37. Svidence held laenffloleiit 

That judgment debtor and his wife 
wore considering possibility of trad¬ 
ing In a lot which wife had pur¬ 
chased for a homestead for another 
house shortly before they began con¬ 
struction ot house on such lot did not 
Induale that they had "abandoned’* 
their intention to claim such lot as 
their “homestead” —Schwltzke v 
Amerhan Nat Bank, Wis , 8 N W 2d 
303 

38 Svidenoe held Biifflclent 

(1) To show that claimant had ac¬ 
quired a homestead—Taylor v Ull- 
niann, Tex Civ App , 188 SW 746 

(2) To show that claimant had pre- 
viovish acquired another homestead 
—Havlpss V Cuthrie, Tex Civ App , 
21S S W 131 

('*) To show that defendant’s hus¬ 
band was the head of a tamily and 
had (Stahlish(d hm residence else¬ 
where than on the homestead claimed 
b\ his wife—Bullis v Staniford, 171 
P 10(.4, 178 Cal 40 

(1) To show that plaintiffs, part¬ 
ners hens, had no homestead rights 
in i)artnership land in controversy 
sold under mortgage foreclosure — 
T\ ner v La Coste Tex Com App , 13 
S \\ 2d 68“), gfliiming deiholm v 
(^t^ of Port Arthur, \pp , 3 S W. 
2d and followed m Tyner v 

Km 111 TtxCom \pp, 13 S W 2d 687, 
alliMiiing Sediiholni v City of Port 
Arthur, Civ App, 3 S W 2d 926 

('^) To show InsufTlcicnt overt acts 
to iinpn ss premises with homestead 
charac t( r--P t estoii v Ottawa Countv 
Nat Lank, 280 P D81, 138 OUl 133 

(8) To show that alleged homc- 
sl(‘ader did not reside wnthin the 
slutt' and (ould then fore not aequire 
n homestead --Crokei v Crokcr, C C 
\ FI 1 r.l F 2d 11 

(7) To sustain finding that lands 
disirilxd in a deilaiallon of home¬ 
stead as bounded on three sides bv 
th(' lands of im‘re squatters could not 
b(' idintilied with rensonnhlc certain¬ 
ty— Howard v Howard, 226 P. 984, 
67 Cal App fiG 

(8) To establish prima facie home¬ 
stead character of premises alleged 
to have been fraudulently conveved 
— Pe<k V Peck, 212 NW 872, 61 S 
D I.')? 

(9) To support finding that alleged 
homestead wag urban property and 
exceeded the statutor> limitations as 


to value and area of such property 
which could be made homestead — 
Kahre v McCourtney, 162 S W 2d 41, 
204 Ark 272 

(10) To show that there wag no 
unreasonable delay In asserting claim 
to homestead —Robinson v liurnett, 
102 SW 871, 174 Ky 766 
Bvidenoa hald injiiifllclen.t 

(1) To ghow that claimant had a 
sufficient equitable title to support a 
claim of homestead —Hovt v First 
Nat Bank, 77 P 2d 638. 182 Okl 350 

(2) To show that the premises 
claimed had been used primarily 
for Immoral purposes—Harlan v 
Scbulre, 94 P 379, 7 Cal App 287 

(3) To sustain claim to homestead 
exemption of proceeds on ground of 
intended use In another homestead — 
Phrenix Trust Co v Vaught, 205 N 
W 792, 201 Iowa 450 

(1) Uncontradictcd evlft^nce that 
defendants occupied village residence 
was held not to support contrary 
finding hv Jury or to warrant setting 
apart rural homestead—Paris Grocer 
Co v Pirtle, Tex Civ App, 280 SW 
854 

(5) That execution debtors record¬ 
ed redesigns Mon of abandoned home¬ 
stead after failing to negotiate po*?!- 
ponement of sheriff’s sale negatived 
rather than supported, homestead 
claim—Welch v Silvers, Civ App . 59 
SW2d 879, affirmed Silvers v Welch, 
91 S W 2d 686, 127 Tex 58 

39. Evidence held sufficient 

(1) Tu general 

In re Kays. D C Wash , 49 F 
2d 345 

Cal—Thatcher v V.an Bever, 34 P 2d 
740, 139 Cal App 658 
Fla—Hillsboiough Inv Co v Wil¬ 
cox. 13 So 2d 44 8 .Tahn v I’urvis, 
199 So 310. 115 Fli 354—Browm v 
Jones, 192 So 1S8, 110 Fla 506— 
Davis V Miami Beach Bank &. 
Trust Co, I’^S So 817 9o Fla 12S2 
low’^a—Hagge v Condor, 270 NW 
371, 222 Iowa 954 

Kan—Williams v Roberts, 32 P 2d 
229, 139 Kan 460—Hammond v 

Neely, 28 P 2d 726, 138 Kan 885— 
Farmers’ State Bank of Belvue v 
Weeks, 26 P 2d 262, 138 Kan 376 
Minn—Gussman v Rodgers, 251 N 
W 18, 190 Minn 153 
N C —Overton V Ilighsmith, 131 S 
E 712, 191 NC 376 
Okl—Gross V Belvin, 17 P 2d 3S2, 
15 S Okl 259—Clay v Brown, IIP 
2d 378, 158 Okl 259—Farmers’ 

Exch Bank of Lindsay \ Cutler, 
229 P 186, 100 Okl 193 
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Or—In re Laughlin’s Estate, 134 P 2d 
961 

SD—McConnell v Johnson, 221 NW 
256, 53 S D 533—Harter v Davison, 
220 NW 862, 53 S D 399—Farm¬ 
ers’ & Merchants’ Nat. Bank of 
Mllbank v Bank of Commerce of 
Milhank, 206 NW 691, 49 S D 130 
Tex—Bell v. Crabb, Com App , 244 S 
W 371—J R. Watkins Co v Daw¬ 
son, Civ App. 145 SW2d 901— 
Fain-Townsend Co v Barker, Civ 
App, 109 SW2d 1101-Richardson 

V Hendricks, Civ App , 109 S W 2d 
363—Dillard v Duke, Civ App, 107 
S W 2d 414—Mayfleld Co v Pepper, 
OlvApp, 76 S W 2d 216, reversed 
on other grounds 102 S W 2d 737, 
129 Tex 307—L E Whitham & Co 

V Kemp. Civ App, 66 S W 2d 462— 

Trad v Callfa, Civ App , 64 S W 2d 
402, error refused—McClendon v 
Brown. Civ App , 63 S W 2d 746, 

error dismls=!od—Ingram v Sum¬ 
mers, Civ App 29 S W 2d 447, error 
dismissed—Hamm v Brown & 
Horn, Civ App, 29 S W 2d 431— 
Stout v Sommers, Civ App 28 S 
W 2d 24 7, affirmed Sommers v 
Stout ComA.pp, 4 1 S W 2d 901— 
Dorougli V Panse, Civ App, 24 S 
W 2d 69 —Fir«t Nat Bink v Ervin, 
Civ \pp, 12 S W 2d 269—Brown v 
Logan. Civ App, 7 S W 2d 189— 
Walker v Lailev, Civ \pp, 290 S 
W 813—Atkinson v TrUkson Bro*? , 
Civ App, 259 S W 280 rnodiflod on 
otbrr giounds Com \pp, 270 SW 
848 38ALR 1377—Tucker v Dod¬ 
son, Civ \pp, 245 SW 728 

Wash—Nelson v MeKeen, 5 P 2d 
33 3. 165 Wash 274 
29 CJ p 821 note 64, p 990 note 19 

(2) Business homestead—Croekoit 

V Atkinson Tex Civ App, 107 S 2d 
591, error dismi*^’■ ed — Lnbboek Nat 
Link V Nickels, Tex T’lV App, 63 S 
\V 2d 764—Sliavv v Hoad Tex Civ 
App, 55 S W Jd 190 *Fiist Nat Bank 

V Dmmukes, Tfx Civ \pi), 241 SW 
199—Coo])( r (Jroeeiv Co v Peter, 80 
SW ins, 35 Tix Civ Vjip, 49 

(3) Evidence held sufficient to es- 
tabli'-h that piopeit\ w^as claimant’s 
homestead even though ho did not 
occupy it as a residence—Boone v 
Bassham, TexCiv Apj). 51 S AV 2d 
1065, error refused—Jolesch & Chai¬ 
ka Co V Hampton, Tex Civ App, 297 
S W 271 

Bvidenoe held inBafllcieat 

(1) In general 

Ark—Bank of Quitman v Mahar 104 
S W 2d 800, 19 1 Ark 1111--Freer v 
Less, 252 S AV 351, 159 Ark 509 
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not impressed with a homestead character,^® that 
particular property was part of the homestead,^^ 
that particular property was not part of the home¬ 


stead, that claimant was the head of a family, so 
as to be entitled to a homestead exemption,^3 that 
claimant was not the head of a family,that the 


Mich—Huber v Shay, 270 NW. 731, 
278 Mich 414 

Miss—Wright V Wright, 134 So 107, 
160 Miss 236 

Tex—Gilmore v Dennison, 115 S W. 
2d 902, 131 Tex 398. reversing. Civ. 
App. 91 SW2d 371—Gillette v Da¬ 
vis, Civ App , 296 S W 65S—Rag- 
ley-M< Williams Lumber Co v Da¬ 
vidson, Civ App , 178 SW 785 
29 C J p 821 note 71, p 990 note 25 

(2) Business homestead—Oallowav 
V Moeser, Tex Civ App . 82 S W 2d 
1067—Gibbfo V IlarteiistcJn, Tex Civ 
App, 81 SW 59 

(3) Contradicted testimony of 
plaintiff and his wife was insuflleient 
to establish his homestead claim — 
Hilller v Howard, Te\ Civ App . 131 
S W 2d 1002, error refused 

(4) Evidence was held Inaufllciont 
to ebtabliah that unoccupied property 
was impr<‘ased with homestead char¬ 
acter—tiuaranty Bond State Bank v 
Banks, Tex Civ App, 56 S W.fid 1102 

(5) A more statement by owner of 
property that it was his homestead 
Hinee time of purchase in 3 928, and 
evidence that hou.se thereon was oc¬ 
cupied about June 1, 1931, was held 
not to establish homestead chara< tn 
of property as of August 13, 1929, 
where owner could not remember 
when house was built nor when he 
moved Into house—(.llenn v Pan¬ 
handle Const Co, Tex Civ App, 110 
S W 2d 1217 

(6) Evidence was held not to es¬ 
tablish homestead chara( t(*i of land 
at time of execution of oil contract 
as regards necessity, if any, of wlfe’.s 
j^ignature and acknowledgment—Gib¬ 
son & Johnson v Wnid, Tex Civ App , 
35 S W 2d 824, error dismissed, fol- 
Jowed in Gibson v C mon, Tex Civ 
App, 35 S W 2d 828 and C.ibsc)n & 
Johnson v Axe, Tex Civ App, 35 S 
AV 2d 828 

40. Evidence held Bafflclent 

(1) In general 

Ala—Wobott V Titus, 191 So 383, 
238 Ala 342 

Ark—Ndon v J B Duncan Co, 273 
SW 18. 168 Ark 1168 
T'la—Glddcns v Mi Parian, 10 So 2d 
807 

Ga—Amerson v Cox, 160 SE 506, 
173 Ga 477 

Kan—Anderson v Shannon 73 P 2d 
5, 1 16 Kan 701. 114 ALR 200 
Mleh—Van lOmi'nnaani v Reyr rse, 
215 NW 389, 240 IMich 454 
Okl —Hensley v Maxwell, 44 1* 2d 

60, 172 Gkl 21—Hi'nsley v Fletch¬ 
er, 44 1" 2d 63 172 Okl 19—Lena 

V Cllnkenbeard 44 1’ 2d 2. 172 Okl 
6—Clay v First Nat Dank, 39 P 
2d 64. 170 Okl 225 


Tex—Hampton v C D Shamburger 
Lumber Co. Civ App . 127 S W 2d 
245, error dismissed, judgment cor¬ 
rect—Netter v Coleman, ("iv App , 
63 S W 2d 903, error refused—Un¬ 
derwood V Jefferson Bank & Trust 
Co , Civ App , 36 S W 2d 766—Gates 
V Pitts, Civ App, 2 SW2d 307— 
Walker v Dailey, Civ App, 290 S 
W 813—Taylor v. First Nat Bank, 
Civ App , 288 S W 235 
Wis—In re Robers, 265 NW 578, 220 
Wis 547 

29 C.1 p 821 note 66. p 990 note 21 

(2) Business homestead 

US—Collier V. Union Central Life 
Ins Co. CCA Tex, 100 F 2d 411 
Tex—Flvnn V J M Radford Grocery 
Co, Civ App, 174 SW 902 

(3) Evidence that one homestead 

had not been abandoned i.s sufficient 
to establish that another property 
was not a homestead—Griffay v 
Rolibiris, Tex Civ App , 91 S W 2d 

1160, eiioi dismissed 

41. EvideiLce held snfflclent 

(1) In general—Speneer v Stew¬ 
art, 262 P 3]1, 205 Cal 605 -Davis v 
Lockwood, 293 P 631, 110 C.il App 
114. 

(2) Evidence was held to suppoit 
finding that homestead exemption ex¬ 
tended to lot puiehabod after estab¬ 
lishment of homestead < laim to other 
lots—McKenzie v Ma>er, Tex Civ 
App , 20 S W 2d 238 

(3) Evidence that plaintiff had se¬ 
lected eighty acres in one county, 
building a dwelling house on it, oc¬ 
cupying it wath his family part of 
the time, faimlng il and using it in 
part with eighty acres in another 
county in making a living and adding 
to the comfort and well-being of his 
family, WHS sufficient to sustain a 
judgment finding it part of honu- 
sLead—Williams v Watkins, 219 P 
6ti, 93 Okl 112 

(4) Evidence supported implied 
finding that improved structure, con¬ 
sisting of dwelling and addition 
thfndo made to provide accommoda¬ 
tion for ownc*r’s daughter and hus¬ 
band who on upied it as tenants at 
will without rent, except for period 
when it was rented to cdheis was es- 
hentially but one building, which was 
dedicated as a homestead, and there¬ 
fore improved stnnluie was exempt 
from attachment —Vincen/ifii v Fior- 
entinl, 38 P 2d 876, 2 Cal App 2d 739 

42. Svidance held safflclent 

Tex—Sanders v Crump, Civ App, 23 
SAV2d 860 

43. Evidence held enfllcient 

(1) In geneial 

Cal -Connell v t^rawfoid, 281 P 442, 
101 Cal App 162 
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Fla—Hillsborough Inv Co v Wil¬ 
cox, 1.3 So 2d 448 

SC—Kaminski Hardware Co v 

Holden Trunk & Bag Co , 147 S E 

874, 150 SC 24 4 
29 CJ. p 090 note 23 

(2) Evidence that school teacher 
supported and cared for widowed sis¬ 
ter who was advanced in years, 
homeless and penniless and without 
earning capacity was held to support 
finding that moial obligation rested 
on sf hool teacher to supjiort .and care 
for her sister and justified conclusion 
th.it school teacher and sister consti¬ 
tuted “familv’’ of which school teach¬ 
er was legal head, and that house 
whi( h they oceupii d was “home- 
••le.id” and exemiil from li v y of pav¬ 
ing asm ssment —Standard I’aving Co 
V Tolson, Tex Civ App, 86 S W 2d 
789 

Evidence held Insafflclent 

(1) In general—Elliott v Texas 
Paiitle Coal &. Oil Co, Tex Com App , 
29 S W Jd 982, afilrming, Civ App , 19 
S W 2d 442 

(2) Evidenre that judgment debtor 
was sole support of his parents at 
time of arquisillon of realtv i lairned 
as homestead was insufiirienl to ts- 
t-iblish that judgment cbblor w.is en¬ 
titled to horni stead exemption as 
"head of a f.trnilv’' prior to his mar¬ 
riage, where ludgment debtor’s par¬ 
ents did not r« side on [iroptrly in¬ 
volved, but lived in a separ.atf home 
belonging to juiJgnienl debloi’s moth¬ 
er which was the homestead of th(' 
parents--Moorhead v Yonguc, 183 
.So 804, IM Fl.i 135, 118 ALR 1.377 

(3) Evidcnre lhal son of owner of 
land and sons family, after having 
jiremises on death of owii(‘r’s wifr, 
leturned, at owner’s reqiii'si, to take 
care c)f him and that son i x< n ised 
personal nuthontv over household 
and that son did not abdH.ale his po¬ 
sition as head of the familv was held 
insufficient to show that ow m r was 
the “head of a familv” so as to he en¬ 
titled to claim homestead as against 
levy of all.ichm«nl made after leturn 
of son and family—I >ain i Bank v 
AYilson &. Toonu r Fertilizer Co, 172 
So 176, 127 Fla 45 

44. Evidence held enfflclent 

Evidrmce disclosing that defimdant 
was widow, that all her children wire 
married and ot leg.al age, th.it none 
of children except son Jived with her 
on lands, and that son farmed lands 
and paid rent bv means of portion of 
( rops established th.it defendant was 
not ‘head of family” within iximp- 
tion statute --Lena v Clinkeiibeard, 
44 P 2d 2, 172 Okl 6. 
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homestead was m a town or village,^® that the 
property was the actual bona fide residence of 
claimant,^® or that defendant had,^*^ or did not 
havc,^® a residence on the premises when the dec¬ 
laration of homestead was made and recorded. 

b. Questions for Jury x 

Rules governing the province of the court and the 
Jury in trials in civil actions generally have been applied 
in actions or proceedings in which the acquisition or es¬ 
tablishment of homesteads was an issue. 

In accordance with the general rules governing 
trials in civil actions, see the C.J S. title Trial §§ 
203-265, also 64 CJ p 296 note 48-p 510 note 64, 
questions which are matters of law or on which 
the evidence is not conflicting are for the court, 
except where the credibility of witnesses is in¬ 
volved,^® hut the jury or trial court must deter¬ 


mine questions of fact on conflicting evidence,®^ 
such as whether the debtor’s property was im¬ 
pressed with the homestead character at the time 
in issue,®2 whether particular property is part of 
the homestead,®^ whether claimant is the head of a 
family so as to be entitled to the homestead ex¬ 
emption,®^ whether the land was used and occupied 
as a homestead,®® whether the property is a rural 
or urban homestead,®® whether chiimant intended 
to make the premises a homestead,®'^ and whether 
the acts performed by claimant to enable him to 
occupy the property, in connection with his inten¬ 
tion to occupy it, were suflicient to impress the 
premises with the homestead character ®® 

In determining whether the evidence warrants 
the submission of the case to the piry, the test is 
whether reasonable minds could differ on the con- 


45. Evidence held ■nffleient 

Tex—I’ails Grocer Co v Pirtle, Civ 
App, 2S0 SW 

46. Evidence held enfflclent 

Cal—Coca Cola Bottling Co v Feli¬ 
ciano, 114 P 2d 604, 46 Cal App 2d 
•6S0 

47. Cal —Michels v Burkhard, 190 P 
370, 47 Cal App 162 

48. Cal —Johnston v De Bock, 244 
V 330, 19S Cal 177 

49. Tex—Baxter v Crow, Civ App , 
133 S W 2d 187, error dismissed. 
Judgment correct 

Questions foi jury as to abandonment 
of homestead see infra § 199 
Qu(‘slK)ns for jury in jirocec-dings to. 
Knforce claim against homestead 
see intra § 117 

Enforce and protect homestead 
rights see infra § 235 

matter of law 

(]) A homestead may be shown to 
exist as a matter of law—Texas Pac 
Coal & Oil Co V Guthrie, Civ App, 
100 S W 2d 125, modified on othei 
gTound, Guthrie v Texas Pac Coal & 
Oil Co . 122 S W 2d 1049, 132 Tex 180 
(2) Where, as a matter of law, cei- 
tain lots could not have been part of 
tlie homestead, the issue should not 
be submitted to the juiy—Baxter v 
Crow, Tex Civ App , 133 S W 2d 187, 
error dismissed, judgment coirect 

50. Tex —Wade v First Nat Bank, 
Civ App , 263 SW 654 

interested witnesses 

Testimony of interested witnesses 
even though uncontradicted raises an 
issue of fact for jury —^Himos v 
Ilimes, Tex Civ App, 65 R W 2d 181— 
Wade V F'lrst Nat Bank, Tex Civ 
App , 263 S W 654 
61. Permanence of renting* 

Whether renting, thus defeating 
claim to homestead rights, was in¬ 
tended to be temporary, was held for 
Jury.—Scottish American Mortg Co 


V Milner, Tex Civ App , 30 S W 2d 

582, error refused 

52. Okl —Glaze v Drawver 117 P 
2d 54 1, ISO Okl 102—Exchange Nat 
Bank of Tulsa v Rose. 103 1' 2d 
4 ‘Mi. 187 Okl 481 Morev v James, 
275 P 707. 136 Okl 171—Garret v 
Get/.endaner, 242 P 525. 115 Okl 
12—Oiwig V Cloud, 233 P 1085, 
100 Okl 200—Weitz v Richardson, 
222 I’ 077, 101 f)kl 81—Kerns V 
Warden, 213 P 70, 88 Okl 297 

Tex—Rutland Sav Bank v Rceger, 
Cw \r)P. 123 SW2d 1113, error 
dismissed, judgment eorrect— 
Wentworth v (’’ollins, (^iv App, 115 
S W 2d 142, error dismissed—Alamo 
Lumber Co v Walker Civ App, 
103 S W 2d 702—Lubbock Nat Bank 
V Nnkels, Civ Vpp , 63 R AV 2d 764 
- Davis V Cicero-Rmith Lumber 
, (■’ivApp, 5.5 S AV 2d 1 iO, i i or 
dismissed—llioadland v Cblv Nat 
Bank of Corpus Christi, Civ App, 
15 RAV2d 112 
29 CJ p 901 note 37 
Regardless of amount of property 
AVhether particular tract has been 
selected and impiossed with home¬ 
stead character is question of fact to 
be determined bv the court or )uiv, 
whether the family owns more than 
one hundred sixty acres of land or 
less—Ilairib v. Watts, 220 P 40, 102 
Okl 36 

53. Tex—Pickett v Riley, Civ App , 
149 RVV2d 990—L K AA^liitham & 
Co v Kemp, Civ App , 66 R AV 2d 
462 

Property adjoining* dwelling 

Whether tiact or piece of land ad¬ 
joining dwelling in which homestead 
estate has been acquired is part of 
hrimestead is fact question —Conti¬ 
nental Inv Co V Schmeieh, Tex Civ 
App, 145 R W 2d 219, error refused— 
29 C J p 991 note 41 
Property not resided on 
I Whether tract of one hundred acres 
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on which owner did not live, but 
which he mostly rented out, but used 
to some extent to pasture cattle and 
for storage purposes, and of which 
hf» had ('ultualed one acre for two 
years, was part of homestead, under 
Const art 15 § .>1, was a question for 
the jury—Reed v Crump, Tex Civ 
App, 277 RW 737 
Segregated tracts of land 

AVhether segregated tracts of land 
constitute part of homestead general¬ 
ly IS fact question to be determined 
from all eyidence — Younglilood v 
Youngblood, Civ App , 46 S W 2d 390, 
modified on other grounds 76 S AV 2d 
759, 124 Tex 181 

54. Tex—Central Life Asaur Soc. 
(Mutual) V GtcIV, Civ App , 32 S W. 
2d JIO, error refused 

2‘3 CJ p 991 note AH 

Wife 

AVhether wife is head of family so 
as to be entitled to hfimestead exemp¬ 
tion is a question of fact—Jones v. 
Federal Farm Moitg Corporation, 188 
So 804, 138 Fla 65 

55. Tex—Weisei v Travis Cotton 
Seed Products Co, <hvApp, 63 S 
W 2d 24 6, error rt fused—Benzel v 
Commercial Nat Bank of Sherman, 
Civ \pp, 1 S AV 2d 095, eiror dis¬ 
missed 

50. Tex—Commerce Farm Credit Co 
V Sales, Com App, 288 S W 802, 
reversing Commerce Farm Credit 
Co V Sajles, Civ App, 279 S W. 
567 

29 C J p 991 notes 39, 40 

57. Property not oconpied 

Where occupancy of premises can¬ 
not be had or is not advisable and 
premises are used tor purpose of 
home, intention of parties to make 
premises homestead is usually foi 
jury—Anderson v Byrum, Tex Civ 
Vpp, 73 SW 2d 571 

58. Tex—JolCHch & Chaska Co v 
Hampton, Civ App , 297 S VA’" 271 
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elusions to be drawn from the evidence Tn par¬ 
ticular cases the evidence has been held sufficient,®® 
or insufficient,to make out a case or raise an is¬ 
sue to go to the jury Slight evidence of use of 
the property has been held sufficient to raise an 
issue of dedication of a tract as a rural home¬ 


stead ®2 Where the evidence is sufficient to present 
a question of fact, as to whether the land was im¬ 
pressed with the homestead character, it is error 
for the court to sustain a demurrer to the evi¬ 


dence 

D PKOPEKTY CONSTITUTING HOMESTEAD 


§ 52. Nature and Character 

The right of homestead Is generally regarded as In¬ 
cidental to an intereet in land, rather than to buildings 
considered apart from the soil, but it attaches to the 
structure erected on exempt premises and to fixtures 
permanently annexed to the realty. 

While there is authority to the effect that the 
homestead excnijition m.iy attach to a building 


erected by one who has no interest or estate in the 
land on which it stands,®* or by a tenant on leased 
land,®® It IS generally considered that the right of 
homestead is incidental to an interest in land rath¬ 
er than to buildings located thereon and consideied 
apart from the soil,®® but it attaches to the struc¬ 
ture erected on premises which aie exempt and to 


59. Rural or urban homestead 

Evi'H thouRh the ovj(li>rut cslnl)- 
lished that Iht was outside 

the rorpcmite Iiinits of the citv, 
whether tin' liornestcad was <\ lur.il 
one or an urban one is a question for 
the jury when reasoiMblo minds may 
dilter .is to that point—(\)mmerte 
P'arrn Ciedit To v Sales. Ti \ Com 
App , JS8 S AV 802 revel sing Com- 
iniict Farm Credit v Sayks, (kv 
App. 270 SW 567 

60. Tev--h v Cokman, Civ 
App, n S\V2d 460 

Whether property wa^ homestead 
T< X - Wallme v F^'jrst Nat Itank, ^5 
SW2d 1036, 120 Ti x ‘)2 leveisinff 
First Nat IJ.ink v W.ill.u f Civ 
Apr’, 13 S W Jd 176---Andt rson v 
B\rum, \r>P . 73 S W 2d 571 
20 C T i> S20 not* 63 
Bvidence as to abandonment 

Win re t‘\ idt lu ( i^suc a.s to 

ftbandomm Mt of foi nn r hoim sti ad 
the same evidciiee laises tho question 
of h(mn’-.ti<id cliairKle-r of r»rt)p< rt> 
actually o((Ui)i(d at time of execu¬ 
tion of moilgige tlnrrnn -TIaile v 
Federal Land 11.mk of lliiustt)n, Ttx 
Civ Ajip, 1 Jr» S W 2d 1024, erior re¬ 
fused 

Bvidence held not conclusive 

In tifspass to ti\ title to throe 
lots, evidinti tint di h iidant and his 
wife dtsignali'd oin of lots as thtir 
homesiead in trust dt* d thiTtof uid 
erected lluT(()ri, in whiih they 

lived with linn <hildr<_n until sale 
thereof to (oiporilion undi r evfcu- 
tion, and that otln i lots, wbith were 
not <omr)klel\ [(tkmI weio used for 
gardening purpose<=^, ns chicken yard, 
rind j)rol>ul)l> as (ov\ lot was insulM- 
tlent to w'ari ml holding that such 
other lots were pin ol dedc-ndant's 
homestead as tuiiui of law when 
trust deed was <\« < uled — ('’alvert v 
Hanna, TexCivAjip UD S W 2d 976 

61. Tex—Glaser \ Ikndeison, Civ 
App. 2 S AV 2d 987 


Business homestead 

Evidence whether vacant lot was 
husinc'ss homc‘stc‘ad by virtue of 
mortgagor’s alleged use for a time of 
a littki flame building thereon as 
pl.acc* in which he conduc’led business 
of drawing plans and making esti¬ 
mates for other persons and conduct¬ 
ing real estate business was held in- 
sutlicient for jury —De CJuire v Title 
Ilealty Co, Tc\(kvApp, 98 S VV 2d 
2 49, eiroi dismissed 
Fraud in desigrnatlon 

Evidence that husband, In procur¬ 
ing loan on tract of land <k‘signaUd 
as homrstead place situitcd on pub¬ 
lic highway and near school, which 
children attended and which W'as no 
less desirable as loi^ation or less val¬ 
uable than another place on same 
tract in winch liiisband and wife 
formerly resided, was held not to 
rsisf an issue of fraud bv him as 
again.st wiL, in so designating home¬ 
stead—I)udson V Dickcy, Tex Civ 
App, 26 4 SAV 586 

62. Tex —J R AV.ilkins Co v Daw¬ 
son, Civ App, 11.5 S W 2d 901 

63. Okl—Kfins v. AAarden, 213 P 
70, 88 Okl 297 

64. Tex—Medians v Buiatti, Civ 
App 275 S VV 617 

29 C J p 821 note 75 

Vendor’s lien 

llomt stead exemption was held to 
attach to a house ercc teal by a pur- 
(.haser of land rn which a vendor’s 
lien has bicn retained, in a juris¬ 
diction in which thi \indor has the 
superior right oi title to the land as 
against the puichas»-r—Ilartell v 
Tulsa Rig, Reel ik Mfg Co, Tex Civ 
App , 64 S AV 2d 804, 805, citing Cor- 
puB Juris 

65. U S —In re A’^inoent D C La , 28 
F 2d 39b, 197. citing Corpus Juris — 
In re Wirn-l ind, L> C Okl , 3 F Supp 
796 

Tex—Medeans v Buralti, Civ App , 
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275 SW 617~Flrst Nat Rank v 
Dismukes Civ App . 241 S AV 199 
29 CJ p 821 note 75, p 817 note 69 
lb]. Id] 

Privilege of removing buildings on 

the expiration of the turn does not 
affec't the home sic id light—Millei 
V J'^armers’ State IJank of Temple, 
279 P 151 137 OKI 1 8 5—29 CJ p 

821 note 75 Tc.], p 847 note 69 [b] (1) 

66. Mich—Michigan Mut LUl Ins 
Co \ (Vonk, 52 N W 1035, 93 

Mich 49 

29 (’.I p 821 noti 76 
J3ehnilion of “home st id" see supra 
1 

“The chief characteristic oi attrib- 
uti of the 'hc)m( stc . 1(1 is-- 

vvhat indeid the word itself implies— 
that It IS tln> land when' is si I iM led 
the dwelling ot 1 hi ow'in i .ind l.irn- 
ily ”—In le McKcn/ii ‘ F.statc 2S7 
NW 69.5 698 2 52 V\ is 125—IJuiikc i 

\ Locke 15 \Vi- 6 5.5 638 

In OUahoma, ‘,is defined by sc'c- 
lion 1, til t 12, of lilt Constitution a 
‘home sit ad’ is lhi I'lnd itsilt and 
not the IniildiMj s tin icon The 
homestead r^ hi is itn light to oc¬ 
cupy and live uiam the land rather 
than the right to oc » upv, and Jive 
in tho building's thir.on 
Where the head ol a farnilv sekets 
one-quarter of an acre or less as a 
homesle.id, and elects to live ujion 
same as a hom(*stiad, then, .so long 
as he lias no creditor, owes no finan¬ 
cial obligation ol any chaiictcr, his 
right to live upon the land is abso¬ 
lute, thougti he mnv have unv num¬ 
ber of buildings tin i eon and occupy 
a different oru e.ic h day"—In re 
Gardner’s Estate, 2.50 P 490. 491. 122 
Okl 26 

Homestead held not restricted to 
rooms actually occupied, but includes 
the lot or tract of land on which the 
building stands, if tliat is owned by 
the homestead claimant who ow'ns 
the house —Kelly v. Nowlin, Tex.Civ. 
App , 227 S VV 373. 
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fixtures permanently annexed to the realty.®'^ It 
docs not attach to chattels not affixed to the free¬ 
hold,®® or not, under the circumstances, a part of 
the realty,®^ or to structures and buildings which 
have been removed from the premises, although ex¬ 
empt befoic their removal,’^® although it has been 
held that such structure or building is not liable to 
an execution while in transit, if it was exempt be¬ 
fore removal and of course buildings which 
have been removed fiom the land arc not exempt if 
they were not exempt before removal 

Whether particular property was the homestead 
of persons executing an instrument involving the 
property has been required to be determined by the 
facts as they existed at the time of execution 

It has been held that where property is used as a 
homestead for the support of the family, the fact 
that an excess is produced above their actual and 
necessary support and maintenance will not change 
the homestead character 

The pro])erty which is suhiect to appropriation 
by surviving husband, wife, or children is consid¬ 
ered infra §§ 266-270 


§ 53 

^Indivisible unit. In connection with the state¬ 
ment that the homestead includes the land with the 
dwelling and improvements thereon, the homestead 
has been said to be necessarily an indivisible unit J® 
however, whether separate and detached parcels of 
land may constitute a homestead is discussed infra 
§ 65 

§ 53 . - Rural or Urban Homestead 

An urban homestead is ordinarily one within, and 
a rural homestead is ordinarily one outside of, the 
boundaries of a city, town, or village; and the general 
rule IS that a homestead cannot be part rural and part 
urban, A rural homestead may in some circumstances 
become an urban one 

An “urbtin homestead’* has been defined as the 
rcsulcnct or dwelling place of the family in a city, 
claimed or set ajiarl as a homestead, including the 
principal house and lot and such lots as arc used 
in connection therewith, contributing to its enjoy¬ 
ment, comfoit, and convenience'^® “Rural home¬ 
stead,** in conti adist inction to the term “in ban 
homestead,** is a Icim usii.dly applied to a home¬ 
stead claimed in jiremises outside the boundaries of 
a town, city, or village J” hut under some ciicum- 


67. lovs.i—sh'ifltr v Chernyk, 107 
NW 801 no Iowa 68C 
20 r T p 821 note 77 

68 T< X - (\illc*i s V Jtimrs, 1 SW 
51 1, bC T('X 494—Taylor v ITfn- 

Civ App, 29 SW 87 

69 Kan -Mmshall v Bachcldor, 28 
l> H.S 47 K.m 442 

29 C I p 821 note 79 

70 Ark—Curt I g v J )es Jardins, 17 
S W 700, 55 Ark 126 

29 CJ p 821 note 80 

71 Mull—Bunker v Paquette, 37 
Mich 70 

29 CJ p 821 note 81 

72 Mich” Mi( hif^an Mut lafc Ins 
Co y Cronk, 52 NW 1035, 93 
Mich 4 9 

29 CJ p 821 nolo 82 

73 Tex—TNrsnn v Levenson, CW 
App , in S W 2d 4 10 

74. TfX—Cocke y Conquest, Cn 
\pp , 2 S W Jd ‘)«12, aflirnied, Coni 
App, 13 K W 2d 348, aftitrncd 35 S 
W 2d 673, 120 Tt x 43 
75 Fla—Yowoll y Rogers, 176 So 
772, 128 Fla 881 

Common fence around lot and farm 

Where niortg:ag-or lived in main 
dwelling on city lot and the lot and 
adjoining farm were inolosc'd by a 
common fence, the intiie property 
tonstiliUod his homestead—Federal 
Band Bank of New Orleans v Wil¬ 
liams, 186 So 689, 237 Ala 318 
76. Tex —Harris v Matthews, 81 S 
W 1198, 36 Tex Civ App 424—Ford 
V Fosgard, Civ App, 25 SW 447 
Meaning of "lot" see inlra $ 57 


“City,” “town,” or “village” con¬ 
strued 

(1) Under a provision In lhc‘ Okla¬ 
homa constitution tor homesteads 
within or not within, a “city, town, 
or village/' the "word fyillage] 
seems to imply an asm mhlagc' of 
hous( s and businesses, or both, h ss 
than ti ( itv or town, occupied usually 
1)V I’mnu'Ts or laboring people"— 
Pi-nrungton v Bigbie, 200 1’ 481, 485, 
127 GUI 203 

(2) Under a provision of the Tex¬ 

as constitution for a homestead in a 
‘city, town, or village," those terms 
iuc>an "an aggregation of inhabitants 
and cl <ullf(tion of occupu'd dwell¬ 
ings and other buildings"—Rockett 
\ Williams, Tex Civ App , 78 S W 3d 
1077 1078—Purdy v tJrove, Tex Civ 

App, 35 bW2d 1078, 1082, error i e- 
1 u •• ed 

(3) Term "village," tn such provi¬ 
sion, cmluat,es all tornmunitics 
wliere, "not as matter of law, but as 
riiattcu ot fact, village life is earned 
on," and communitv which had name 
and twelve oi fouite*n houses with 
several stores and filling stations, 
post oHkc, churches, and sehool, and 
at which railroad mainlaim d Hag 
station, was held to be a "village," 
altliough persons living there were 
mostly engaged in farming—But- 
liam V Harris, C C A Tex , 73 F 2d 
679 

(4) Settlememt of about one hun¬ 
dred thirty people which contained 
forty or hfty homes, &ewe*ral stores, 
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two (bun he s and railroad station, 
])ut which was not laid oil in lots 
not me or Tior'itert, and which had no 
inihlu utililn-s w'as held a ‘ town" 
or ‘villagt*’ within nuaning of such 
pTcnision—\V^)()lf V Smith, Tex Civ 
\?>p , 86 S W 2d C7 

(5) A communitv « ompose d of sev- 
entei n persons groupid around a 
cross road to whicli a name' hid hi'en 
applied hv th(' proprietor of a gen- 
(‘lal store, hut all of whom were^ en¬ 
gaged in farming eithcu exclusive 1\ 
or m coniu'ction with the operation 
of a general steuc, bhieksmith shop, 
etc, in whieh tomrnunity thi'ie w'as 
nc) post ofttee, se hoo] or other Im¬ 
prove merits cxeejrt the store's, shop 
and reside'nce s was not a vilhige, 
within sue h piovj'^ion Tn re P.uic, 
l)(^T. X, 387 F 896 uffiimed CCA, 
Uockhold V Jhiie, 39 1 F 1031, < er- 
tiorari eh mod 11 S Ct 403, 261 S 
588. 08 BJkl 801 

77. Ark—Stuckey v Horn, 200 S 

W 103 5, r52 Ark 557 
29 CJ p 822 note 89 

“The foundation of the rural home, 
stead is the dwelling or ‘mansion’ 
house In which the family finds she*!- 
tt*r . The land, the 

crops, the other iruprovt- 

ments thereon constitute' a part ol 
the homestead only because* they are 
ine ident to the mansion house, and 
> ield sustenance, and comfort and 
pleasure, to the tamilj elvvelJing 

therein”—Ewing v Riley, Tc v Civ 

App , 246 S W 94, 96 
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stances, where the piemises are not urban in char¬ 
acter but wholly rural, a^ rural homestead may be 
located wholly or in part within the territorial lim¬ 
its of a municipality,and the mere fact that land 
lies within the corporate limits of a city, town, or 
village does not necessarily stamp it with the char¬ 
acter of an urban homestead 

Whether a claimant is entitled to a rural or an 
urban homestead is to be determined on the facts 
of each case, bearing in mind the constitutional or 
statutory purpose and intent The occupation m 
which the owner is engaged docs not conclusively 
establish the character of the homestead It is, 
in general, the place of the homestead that gives it 
its character as rural or urban, although the use 


made of the land is material in determining the 
question.*® 

From its definition and nature, as above stated, 
an urban homestead generally must be confined to 
premises within a town, city, or village,*^ and can¬ 
not be claimed in land outside of the boundaries of 
the municipality *5 It may be required that the 
town, city, or village in which the premises claimed 
as an urban homestead arc situated shall be an in¬ 
corporated municipality,*® but under some provi¬ 
sions incorporation is not essential *7 Under some 
provisions the premises must be within the laid-out 
or platted portions of the municipality,** which 
have been laid out or platted for urban purposes 
but under some provisions this is not absolutely 


78, Mjnn—Kiowort v Andorson, 67 
NW 1031, 65 Minn 491, 60 Am S 
R 487 

29 C.J. p 822 note 90 

78. Tex—Jones v First Nat Rank, 
Com App, 259 SW 157, reversing: 
First Nat Rank of McAllen v 
Jones, rivApp, 24i SW 1057— 
Boeiner v Cicero Smith Lumber 
Co, CjvApp. 293 SW 632, le- 
versed on other grounds, Com App , 
298 S AV 645, motion granted 9 S 
W2d 1105 

29 C J p 822 note 90 [b] 

88 . US—Ruttinm v TTariia, CCA 
Tex. 73 F2d 679 

Xn Zionlslana 

(1) "Under article 214 of the Con¬ 
stitution of 1S98, a homestead may 
be luial or urban"—Crawford-Jenk¬ 
ins & Booth, I-itd V Rogers, 56 So 
904, 905, 129 La 832 

(2) Prior to the Constitution of 
1879 it w^as held that a statute mere¬ 
ly exempting one hundred and sixty 
acres of land, together with certain 
enumerated property of the kind us¬ 
ually attached to a farm, did not cre¬ 
ate a homestead right in urban piop- 
erty—I^oole v Cook 34 La Ann 331 
29 CJ p 821 note 86 [a] (2). 

81. Tex—Commerce Faim Credit 
Co V Sales, Com App, 288 S W. 
802, reverf^ing Commerce Farm 
Credit Co V Srivles, Civ App, 279 
S W 667—Woolf V .Smith, Civ 
App, 86 SW2d 67 

82. Tex—I’oaev v Bass, 14 SW 
156, 77 Tex 512—Commerce Farm 
Credit Co v Sales Com Aj)p, 288 
S W 802, reversing Commerce 
Farm Credit Co v Saylcs, Civ App , 
279 S W 567—Wooll v Smith, (^iv 
App, 86 S W 2d 67 —Fust Nat 
Bank v Jones, Civ App, 244 S W 
1057, reversed on olhei grounds 
Jones V First Nat Rank, Com App , 
269 SW 167 

83. Tex—Commerce Farm Credit 
Co V. Sales, Com\pp, 288 SW 


802, reversing Commerce Farm 
Credit Co v Sayles, Civ App , 279 
S W 567—Jones v First Nat Bank, 
Com App, 259 SW 157, reversing 
First Nat Bank v Jones, Civ App , 
24 4 SW 1057—Connelly v John¬ 
son, Civ App, 259 SW 634 

84. Mich—Bouchard v Bourassa, 23 
NW 152, 57 Mich 8 

29 CJ p 822 note 95 

85. Okl—I’umioy v Buck, 126 P. 
735, 33 Okl 456 

29 CJ p 822 note 96 
Mere plattlag of load into lots, 
lilocks, and streets, does not consti¬ 
tute such land uihan property unless 
the otfieers of the town or village 
extend its boundary foo as to include 
the lands—Tittle v Oairett, 232 P 
437, 105 Okl 266—Pumroy v Buck, 
126 r 735, 33 Okl 456 
“The terxuB *town. or city lot or lote* 
do not embody farm lots whore they 
lie beyond the limits of the town 
proper, although within the jurisdic¬ 
tional limits of the town "—(''onnellv 
V Johnson, Tex Civ App, 259 SW 
634, 636. 

Irtuid xiot adjacent to city 

Land occupied and used as a home¬ 
stead, and near, but not adjacent to, 
the boundaries of a citv, is not with¬ 
in a charter provision that tracts of 
land laid off into town lots adjoin¬ 
ing the boundaries of a city are to 
be considered parts of the city — 
Truux V I’ool, 46 Iowa 256 

“Property may be without 

the corporate limits of the city and 
constitute an urban homestead"— 
Boerner v Cicero Smith Lumber Co, 
Tex Civ App, 293 SW 632, 636, re¬ 
versed on other grounds, Com App, 
298 SW 54,5, motion granted 9 SW 
2d 1105 

86 Minn —Minlzer v St Paul Trust 
Co, 47 NW 973, 46 Minn 323— 
Baldwin v Robinson, 30 N W 321, 
39 Minn 244 


87. Tex—Jones v First Nat Bank, 

Com App , 25l> S W 157, reversing 
First Nat Bank v .Tones Civ App , 
244 S W 1057—Woolf v Smith, Civ 
App, 86 S W 2d 67—Connell> v 

Johnson, Civ App, 259 SW 631 

29 C J p 822 note 99 

‘WhLre the home . . is lo¬ 

cated within or adjacent to an unin- 
coiporalcsl town or village, the ques¬ 
tion of whether it is a rural or ur¬ 
ban homestead is to be de- 

leimined from the location of the 
piemisi‘s with reference to the set¬ 
tled portions of the town, the nature 
and character of the property, tlie 
uses to which it is put, and like cori- 
sider.ilions . when as, if the 
home, when acquired, is ndiac'ent to 
or within the defined limits of an 
incorporated town or city, the char¬ 
acter of the homestead is determined 
bv the location of the corporate lim¬ 
its If the homo is without such 
limit*-., it constitutes a rural home¬ 
stead, if within, it is an url)an home¬ 
stead "—Ewing v Uiley, Tex Civ 
App, 24 6 SW 94, 95 

88. Minn—Mintzci v St PaulTiust 
Co, 47 NW 973, 45 Minn 323 

29 CJ p 8J3 note 1 
Xn Zowa, in uider to constitute land 
an urban homestead williin a statute 
limiting cl honustead to a half atr< 
if within a town i)lat. the land must 
be actually platted, thf* statute does 
not apply to land within the limits 
of a municipality hut not platted ~ 

I Hatter v T< enhice, 223 N W 527, 207 
Iowa 702- 29 C J p 823 note 1 [a] 

89. Minn—In re Smith, 53 NW 711 
51 Minn 316 

29 C J p S23 note 2 
“Mere subdivision Is not platting 
. The platting must he such 

as in the circumstances to .show an 
intention to devote the land to the 
purposes for which the lands In a 
municipality are oidinarily used 
Hatter v Icenbice, 223 N.W 627, 62.9, 
207 Iowa 702. 
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essential,*^® as where the owner has performed acts 
of actual subdivision, with reference to the prem¬ 
ises, which are equivalent to a laying out or plat¬ 
ting,or where, the property being strictly urban 
in character, the court will carry out the inten¬ 
tion of the legislature, by subdividing the land into 
lots for homestead purposes However, w^hether 
lands which have never been platted, but which he 
within the laid-out portion of the city, are to be 
considered rural or urban depends on whether they 
are within a rural or an urban portion of the city 
The fact that a locality is without a map or plat 
has been held not controlling.^^ 

Homestead partly urban and partly rural While 
there is some authority apparently to the con¬ 
trary,^-'’ the general rule is that a homestead can¬ 
not be part rural and part urban ,9® but it has been 
said that this docs not mean that a homestead never 
can be .such, and that the question at last must de¬ 
pend on proof 

Chmige from rural to urban homestead A rural 
homestead may be changed into an uiban one,*^® 
as by an act of the legislature without the consent 
of the owner,or it may become urban as a re¬ 


sult of the acts and conduct of the owner,^ or the 
facts and circumstances may be such as to show 
such a change in the character of the property.^ 

§ 54. - Necessity of Use for Residential 

Purposes 

A homestead, it has been held, cannot exist in prem. 
ises which are incapable of use for residence although 
It may exist in any structure capable of such use 

As a general rule, as discussed supra §§ 32-37, a 
homestead cannot be acquired or claimed in jiropcr- 
ty which is not actually occupied by the debtor as 
a home, hence it has been held that premises which 
are incapable of use as a residence cannot consti¬ 
tute a homestead ^ The particular kind of dwelling 
or house is not material if the premises are actu¬ 
ally intended and used for a home ^ Any structure 
which is sufficient for a debtor and his family actu¬ 
ally to live in IS sufficient for the purpose and 
the fact that a house is small and in a dilapidated 
condition will not prevent its occupants from acquir¬ 
ing a homestead ® 

§ 55. - Manner of Acquisition as Affect¬ 

ing Right to Homestead 

Where the title to homestead property hag its incep- 


90. Ark--Owatonna First Nat Bank 
V Wilson, :M SW fJH, 62 Ark 140 

20 C J p S20 note* 3 

91. Minn—Mint7rr v St Paul Tru^t 
Co, 47 NW 973, 45 Minn 323 

29 C J p 823 note 4 

92. Minn—Republic Nat Bank v 
Banholzcr, 71 NW 919, 69 Minn 
24 

29 C J p 823 note 6. 

93. Minn—He Ulel v Benedict, 63 N 
W 490, 61 Minn 170, 172, 52 Am 
S R 502, 31 L R A 422 

29 C T p 823 note 6 

94. T(X —Woolf V Smith, CivApp, 
SO S W 2d 67 

95 Miss —Fitzgerald v Rees, 7 So 
341. 67 Miss 473 
29 C J p 822 note 91. 

96. Okl—IVnnington v. Bipbie, 260 
P 481, 127 Okl 203 
Te\ - (’’onin'llv V Jobnf^on, CivApp, 
250 S W 634—First Nat Bank v 
Jones, Civ App^, 244 S W 1057, re¬ 
versed on other g:rollnd^ Jum*s v 
First Nat Hank, Com App , 259 S 
W 157—Tavlor v tJlknann, Civ 
App , 188 S W 746 
29 C J p 822 note 92 
Claim of both lural homesUad and 
uibctn home«itead see t.upia § 13 
Iiocatlon of dwelling- as controlling 
"If the land claimed as a home¬ 
stead lies partly within and partly 
without the < ily limits, then the lo¬ 
cation of the dwelling or ‘mansion 
house' detei*mines the character of 
the homestead, and that portion of 


the land lying upon the opposite side 
of the line from the home site consti¬ 
tutes no part of the homestead 
since no homestead may be invested 
with the dual character"—Ewing v 
Riley, Tex Civ App, M6 SW 94, 95 
One owning farm and residing on 
nrhan lot cannot claim both lot and 
farm as honit stead —Commerce Farm 
Credit Co V Sales, Tex Com App , 288 
S AV 802, reversing Commerce Farm 
Credit Co V Sayles, CivApp, 279 S 
W 567 

97. Tex —Connelly v Johnson, Civ 
App, 259 SAV 634 

98. Tex—Avres v Patton, lit S AV 
1079, 1081, 51 Tex Civ App 186 

XSffect of change 

"After such change has been ac¬ 
complished that portion of the rural 
homcbtead whn h is not situated 
within the town or which is not ac- 
luallv used lor homestead purposes 
loses its homestead character"— 
Avies V Patton, supra 

99. Tex—Boerner v Cicero Smith 
Humber Co , Civ App , 293 S AV' 632, 
636, reversed on other grounds. 
Com App, 298 SW 545, motion 
granted 9 S W 2d 1105 

"The Constitution exempts the 
homestead as it Is, but dots not 
guaianlee that its character as a 
rural or urban homestead shall i on- 
tinue in the fulurt* "—Wilder v Mc¬ 
Connell, 45 S W 145, 147, 91 Tex 600 
Change of homestead generally see 
supra b 50 


Extension of city limits as changing 
chaiaeter from rural to urban so© 
infra § 58 

1 Tex—Boerner v Ciccro Smith 
Humber Co , Civ App , 293 S W 612, 
rev( rsecl on other grounds. Com 
App, 298 SW 545, mcition granted 
9 SW2d 1105 

2. Tex—Bof rncr v Cicero Smith 
Humber Co , supra 

3. Ala—Met'onnaughy v Baxtt'r, 56 
Ala 379 

29 C.l p 804 note 35 
Vacant land see infra 5 63 

A churoh pew cannot be claimed ns 
exempt by the head of a family 
which occupies it—True v Morrill, 

28 VL 672 

4. US — In re Thompson D C VV'ash , 
140 F 257 

House used tor busirif^ss or other pur 
posts sto supra 36 

5. Tt*x—Franklin v CofLee, 18 Tex 
413, 70 Am D 292 

29 C 7 p 803 note 27. 

A cottage which was fully fur¬ 
nished for housekeeping and living 
t ontained healing and kitchen coal 
stoves, and was sufficient and suit¬ 
able for year-round living has been 
held to constitute the homestead of 
one who had established no othei 
home, us against the contention that 
It was only a summer cottage —Cuss 
man v Rodgers, 251 NW 18, 190 
Minn 153 

6 Ark—Gibbs v Vdains, 89 S AA’' 
1008, 76 Ark 675. 
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lion in frauds the offender can acquire no rights therein 
paramount to those of persons defrauded 

It has been held that a homestead may be ac¬ 
quired in land a part of which was acquired by pre¬ 
emption and part as a desert claim 

Homestead in property acquired by adverse pos¬ 
session, or by gift, descent, or devise, is considered 
infra § 78 

Effect of fraud Where the title to homestead 
property has ils inception in fraud, the offending 
party can acquire no rights therein paramount to 
those of persons whom he has defiauded^ Ilcncc, 
no exemption is sccuicd for land wrongfully pur¬ 
chased by a guardian with his ward’s funds,^ by a 
partner with misajipropriatcd assets of the firm,^® 
by an administrator who fraudulently misapplies 
moneys of the estate,^ ^ or hy an insolvent debtor 
who, to avoid creditors then jiressing him, exchang¬ 
es jicrsonal property for real estate and claims the 
latter as exempt The declaration of a h()me‘rtead 
by a bankrupt is not operative as against creditors 
when made in fiaud of their rights but if the 


debtor, knowing his insolvency, merely buys real 
estate with proceeds of nonexempt assets, he may 
still claim his exemption 

§ 56. Amount and Extent 

The amount and extent of the homestead, as fixed 
by law, cannot be exceeded, if more land than is al¬ 
lowed is occupied and claimed as a homestead, the whole 
tract is not subject to execution, but the excess, if sever¬ 
able, may be sold 

The amount and extent of the homestead, as fixed 
by constitution or statute, cannot be exceeded,’^ 
but a homestead already acquired may be enlarged 
or increased to the maximum allowed, the addition 
becoming a part of the homestead^® The limita¬ 
tion of the extent has been said to be a jiart of 
the definition of the homestead but the contrar> 
has also been stated The amount or extent is 
sometimes made to vary according to the value of 
the tract,**’ or the number of the children of the 
debtor,^’** although under the homestead laws of 
some states the area alone is restricted and no lim¬ 
it placed on the value of the homestead The fact 


7. r.il — I’livno V Cumminp-s, f50 P 
020, lie Cal 420. 100 Am S U 47 

8. Nei>—Hell v llin<?well, 136 NW 
112«, 91 Ntl) 0‘)M 

29 C J, p 824 note 16 
Intent in a<quiPiHon of property see 
supia H .)0-31 

9. Ain —Tliomp‘<on v Hartline, 16 
So 711, ion Ala 263 

29 C T p 824 note 17 
10 US—Tn T( Saeitholt D C Wis , 
21 U No 12 ‘180, S Bjss 35 
20 CJ p 824 note 18 

11. Mich—T’icrfC V Ilolror, 32 N 
W 4 31, 65 Mich 21.) 

12. Kan — Lonj? v Miiiphy, 27 Kan 
375 

Insolvonev ns alfectinp: p«'rsoiis on- 
tlthd to homcstctiel sec supia § 20 
Intt nt to lire vent cicditcr fioin col- 
1( c tiim bis se e bupia ^30 

13. US - 111 IP ITe-nUel. D C Cal , 11 
U ('as No (> lOi 

14 Minn — Jn<ohv v Peirklanel lljs- 
tilhiiK Co, 4 1 NW 5J, 41 Minn 
227 

29 C J p 821 nolo 22 
15. SD-Kihlni-inv Scanelretl, 203 
NW 817, SI) 45 1 
Tex - hilt man v Hurkty, 282 SW 
788, 115 T« X 4(10, jnsvxcr to tcr- 
tllieel qui*siion (onfoiimel to Civ 
App , 28() SW 35(1 AVtilJin^ford v 
Howem, Ci\ App 101 S \V 2d 188 — 
Ciovv V Flisl N.H iPinK ('ivApp, 
04 S W 2d 377, pi ror itlnsod—J‘an- 
handlc Lumht r Co v Ftiire\, Civ 
App . 3 S W 2d 911 
29 C J p 824 note 28 

Homestead allotted to sntMMnp hus¬ 
band, wife, or childien ate, infra 5§ 
260-270. 


ZxL Arkansas “the home stead . . 
to the extent of une-quartt t of an 
aeie is exempt Irorn the indebted¬ 
nesses”— Stan V Cit\ Nat Hank, 252 
S W 356, 358, 159 Ark 409 
Zn Florida “the homestead inelude s 
the land (not more than one-half aere' 
in an incorporated town and not more 
than 100 acre«? in a eontipuoup hod\ 
outside a municipal corporation) 
w'lth the dwelling and improve ine nts 
thereon’*—Yeiwell v Itot^eis, 175 So 
772, 773, 128 Fla 881 
Zn Zowa, head of family ha\jnp: 
four minor childien living with him 
on farm had homestead right in lor- 
ty-ae re traejt—Cornmeiiial Sav Bank 
of Bohiville V MeBaughlin, 214 N W 
542, 203 Iowa 1368 
Zn Miclileran “the owner Is rntithd 
to take fe>r a home'ste-ad the jirop 
eitv upon which the he)me is situ¬ 
ated, and an> adjemiins land, not to 
exceed toitv aert's ” — Bomaii v Wol- 
veiinc Fow^ei Co, 255 N AV 613, 615, 
208 Mich 59 

Zn Mississippi house holde'r claim- 
Inff exemption of lural hind sought 
to be feuluccted to pa\imnt of his 
dcd)tM was held limit^^d to one- hun¬ 
dred .sixty acres—Cle^Tg v h'e de ral 
Reserve Bank, 153 So 812, 169 Mp-s 
578 

Zn Nebraska rural homestead must 
not exceed one hundred and sixty 
acres of land—Kng:en v Union St.ite 
Bonk of Harvard, 210 NW 741, 121 
Neb 257, certiorari d»*nied 52 S Ct 
33, 284 US 655, 76 L. Ed 555 

Zn Oklahoma 

(1) The lands designaled a& a 
homestead cannot exceed in aiea one 
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hundred sixtv aeits—Cooper v lAing. 
220 U 610 43 Okl 230 

(?) The clause in the homestead 
law ‘‘‘and in no event shall the 
homeste*ad be re‘due'ed to less than 
one'-<iuarter of an aere*, w'lthout re¬ 
gard to value,’ })y inij)lifation iiro 
vidpR that sufh horn-stead mav be 
reduced to onc-epiiirtf r ol an aere, 
having regard to valm ’’ and where 
an uii>nn heime stead is owned and oe- 
(upied as a ifsidente onl\, in quan 
lit\ fiftv-inne' biindridMis of an acie 
anel of the v.ilue eif ten t^-five them 
sand dollars it oxe < f'ds in quantity 
the* lioim stead prote‘ettd 1 1 um toieed 
sale hv the* liomesle>ael lave —0''inertv 
\ First Nat Bank 218 P 859, 92 Okl 
102, 12 A L R 1320 

16. Tex—Haves V First Trust 1oint 
Stock Lind Bank of (.’hirago, Ci\ 
App 111 SW2d 1172, eiroi dis¬ 
missed 

17. Ne'h—Clare v h'rie ke, 167 NW 
727. 102 Neb 18C 

Value as not entering into delinition 
see infra 4} 59 

18 Tex — Haigadem v Whitlield, 9 

S W 4 75, 71 Te \ 182 

19. Ariz—Union Oil (\i v Norton- 
Mcirgan ('omme n lal Co, 202 I’ 
1077. 2J Aiiz 236 

29 C J p 824 note 10 

20. Oa — l’inke*rton v Tumlin, 22 Ca 
165 

21. US—In re Bardt, Oi , 225 F 
715, 140 C(^A 589 

29 C 1 p 824 note 32 

Conjititntioxiality 

Statutes providing for homesteads 
limited in area hut not in value have 
been held constitutional —Barton v. 
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that the net value of property claimed as a home¬ 
stead is diminished by reason of a mortgage there¬ 
on does not authorize the claim of a greater quan¬ 
tity of land than could otherwise be claimed ^2 

The fact that more land than is allowed by law 
is occupied and claimed as a homestead does not 
render the whole tract subject to execution, but the 
excess, if severable, may be sold 23 

Where a homestead statute contains no limita¬ 
tion as to quantity, but provides that the homestead 
shall consist of the dwelling house in which claim¬ 
ant resides and the land on which it is situated, only 
so much of the land surrounding the dwelling will 
be allowed as is reasonably necessary for the use 
of the dwelling as a home ^4 

The permissibility, under organic laws, of legis¬ 
lation as to the amount of exemption is considered 
supra § 7 

SifCit^ and highways Under a statute providing 
an exemption of a stated area of Lind, in a city 
or town, owmed and occiqned by claimant, streets*-'*'^ 
and alleys-^’ an not included, but it has been held 
that, in delerniiiiiiig tlie quantity of land which may 
lie seleettd as a homestead in rural areas, one half 
the area of abutting hig]iwa>s and the whole area 
of traversing highways arc to be included 27 


§ 57. - In City, Town, or Village 

As used in statutes allowing one lot as an urban 
homestead, the term 'Mot’’ has been construed by some 
courts to mean a lot according to the survey or plat of 
the municipality, and by others to mean the actual lot 
or parcel occupied, whether including one or more lots 
according to the recorded plat and survey 

A general statute providing that the word “vil¬ 
lage” imports only a municipal corporation organ¬ 
ized by some special act or under some general law 
has been held to limit the word, as used in a stat¬ 
ute fixing the quantity of land for a homestead in 
a village, to incorporated villages 28 

In at least one jurisdiction, a homestead in a 
city or town consists of the l(Jt or lots on which the 
family resides and which it uses fur the jiurposes 
of a hfime 29 In statutes allowing one lot as an 
urban homestiad, the term “lot” has been con¬ 
strued by some courts as meaning one lot accord¬ 
ing to th(‘ survey or jilat of the city, town, or vil¬ 
lage , and ti L pro])er extent of the lot is to be 
detirmined by comparison with other platted por¬ 
tions of the town or cityHow'ever, in other ]ii- 
risdictions, wdiere a towui or city lot is exempted, 
It has been held to emhr.ice the actual lot oi parcel 
of ground on wdiich tin (kblor resides, whether in¬ 
cluding one or more lots according to the record¬ 
ed plat and sin vey 22 


Drakp ‘ 1 \ Mmn 200—29 CJ p 826 
notp tO [a] 

In Nebraska, bt lw( (‘n mortRa^oi 
and mortp.iL,(f of .i icil osl itc* moTl- 
• lh«* ‘‘Ifilutoiv }i<)irK“iltad 
Is iinlinnO'd as to value and 
I)iopcil> (bsiribcd as a ‘quantitv 
of land not exctidin^;^ 100 a( re*? 

not imluded in anv incor¬ 
porated town ( ilv or vilbiRt, oi 
a quantity of 
land, not exret'ding- in amount two 
lots boiMK wilbin tin inforpontfd 
town, Cl tv, oT villap^p * ’ — Kvans v 
Fust NtiL blank of Fairbniv, 2‘»7 -N 
W 151, 1.-.7, 118 N* b 727—Slorz v 
Fluke, 221 N W KH, 117 N( b 488 

In North Dakota, homestead not 
v\ithin towm plat is limited ‘to 160 
ci( rt s, 1 1 beardless of value”—rio(- 
lTo(k V Ameruan Nat l^ank of St 
I’uil, Minn, 258 N\V 4 82. 4 85. G5 NT) 
UlS 

In Oklahoma, whi^re an urban home- 
sU tid IS owned and occupitd as a res- 
ideiK e only there is no limitation as 
to value, but the limiUition is as to 
quantity onlv —Fincrtv v Fust Nat 
JMnk. 218 P 859, 92 Okl 102, 32 A L 
}l 1326 

In Texas, "the rural home is not 
limited by value, but by at reage”— 
(^onnelly v Johnson, Tex Civ Ajip , 269 

40 C J 8 -32 


SAV 624 6,’>5—29 CJ p 824 note 32 

[a] 

22 Miss—Penntit V J>cmpsev 18 
So 901, 94 Mi.^ 406, 136 Am S R 
5S1 

23. VI) -PrtKfiotk V \merlt an 
Nat Rank of St Paul Minn, 258 
X W 482 65 NT) UlS— b’ainitTs' 

S(<ile Rank of Anselm \ AVeisen- 
haus, 198 N VV 67*,, 50 NT) 919 
T» \ -A\hi1eman v Rurkev, 282 S \\* 
788 115 Te\ 400, answ t i to ctiti- 

ti(‘d question (onf(»nntd to Civ 
App, 286 S AA’' 150- C^'lemt nt v 

b'ust Nat Rank, 282 S W 558, 11 5 
T» \ 14 2, rev'll!sing, C’lv App , 215 
S AA*" 719—Panhandle TiUmber Co v 
F.iiity, Civ \pp .1 S VV 2d 941 
29 C I p 825 note 31 

Ilowt vti It has bet n held tliat if 
the owuu r entitled to Iw’tnty at 11 s 
for himself and five aties additional 
toi each of his three children undci 
fiMt t n veais of age sebtls and lavs 
oft tiflv acres as th<* homestead tht 
wditdc mav bt sold bv^ the shtrifl — 
Ciow v Whitworth, 20 Ga 38 
Undivided interest 
Where head of family claims houie- 
filead in undivided Inttrest in land 
and silt h intiiest exceeds in aie'i 
limit fixed b> statute, judgment cred¬ 
itor mav, on partition, subjtM t exi (‘ss 
to payment of Judgment, but where 
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su( li interest m less in exti nt than 
tlH‘ limit lixt d It IS t*\tnipl as a 
homestead — Plot trot k v Aniprit an 
Nat B ink of St T’aul, Minn, 258 \ 
A\ 482, 65 ND 108 

24. AVash—Tolin TPuitotk Mut Rifi 

Ins Ct> V A\ ign» 1 21 I’2d 420 

171 AAash ls5 a flu nit d 2 7 P 2d 
Ills 171 \A’a‘^h 1.85 

25. \rk—Stall v Cit\ Nat Rank, 

267 S W 5S1 167 \rk 211 

AA"is—Wusbiod V I)aenickt 16 AAMs 
73 


26 

Ark — 

-Stan v 

f'ltv 

Nat 

Rank, 

2 

67 S W 

581, 167 

Ark 

241 


27 

\\ IS - 

F it on 

Cent! 

‘r 

f^o-op 


Chi e^t Co V lleintz 214 N AV 620 
209 AVjs 170 

l>ivisioM ol lot or tract b\ highwaj 
oi street gtntiallv see infra 66 

2S. AA"is —In ri- McKen/ie'q Fstate, 
287 N AV 695. 2 12 VN'is 125 

29 T( X—\\ alluigtord V Rowen Civ 
\l)p 101 S A\ 2d 188 

30. Nil)—Norfolk State Rank v 
Sihwdik, 7fl N AA" 970, 51 Ntb 146 

29 CJ p 8 25 note 36 

31. Minn—FoirJ v Clement, 71 N 
W 672, 68 Minn 484 

29 CJ p 825 note 37 

32. Mi( h—King v AVclborn, 47 N AV 

106, 83 Mull 1 95 9 RIL A 603 

29 CJ p 825 note 38 
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The Texas statute allowing the head of a family 
whose homestead is part of a larger tract than is 
exempt the privilege of designating a certain part 
of the homestead has been held to have no appli¬ 
cation to homesteads in cities or towns 33 

§ 58. - Effect of Extension of Municipal 

Linnits 

In most Jurisdictions, the limits of a municipality 
may be extended so as to include what was formerly a 
rural homestead and to afford the owner only the amount 
available as an urban homestead, but for this result the 
land may be required to be actually impiessed with an 
urban chai acter, as by laying out and platting for urban 
purposes 

W bile there is authority to the contrary,^4 m 
most juiisdictions where the question has been 
raised it has been held that, even without the 
owner’s consent and against his wishes, the limits 
of a city, town, or village may be extended so as to 
include what was formally a rural homestead and 
to afford the owmer only tbc amount tivailable as 
an lub.iii bomcste*id Wbcie the mcie fact that 
hinel Iks within tbc boundaries of the city, tow'ii, 
or village, is not rcgardexl as necessarily stamping 
It w’ltb the cbaraclei of urban pioperty for home¬ 
stead pinjioses, as discussed siijua § 53, it is nec- 
essai>, 111 Older that the owner shall lose the' right 
to a Tiiial honu'ste.id and be restricted to the right 
to an urban lioine'siead, thtit the land, in adelition 
to being embraced within the estended iniiiuei])al 
liiniis, shall he otherwise actually impressed with 
an iiih.in cliarticler 1’hns, dcjicnding on tlie pio- 
visions of the particular in ban homestead law, 


it may be necessary, as discussed supra § 53, that 
the municipality whose limits have been extended 
shall be an incorporated one, and that the land shall 
be within the laid-out and platle'd portions of the 
miinicipahty, and, further, that it shall he laid out 
aiiel platted for urban [lurjiosi's 37 the other 

hand, where the mere inclusion of land in a city, 
town, (>i village is all that is neeessaiy to impress 
it with an urban chaiacler for the jmriiose of an 
urban homestead exenijition, a rural homestead will 
become' urban property and subject to the provi¬ 
sions governing urban homestcMds merely by be¬ 
ing brought within the corporate limits of the city, 
town, or village by legislative enactment,3^’ although 
the owner may continue to use it for agiicultuial 
puqloses 39 

Where a city is aiilhoii/ed to extend its corpo¬ 
rate limits so as to include agnciiltiiral lands, a 
lifimestLad right in such lands must be determined 
by the conditions e’Xisting when such right is ques¬ 
tioned, and not at the time when such pioperty w^as 
aequired 40 

§ 59. Value 

A constitutional or statutory limitation as to the value 
of a homestead cannot be exceeded 

Value has been said not to entet inlo the* di fi- 
nition of .1 homestead, but to be merely a limita¬ 
tion on tbc cxcm[)lH)n w'hen established While 
iindei some statutes ihete is no limit of value, 
the honieste^ad cxenpition within the limits of lal 
lie specified by constitutional oi stalnloiy jirovision 
may be complete,unless, .is eimsukred siipia § 56, 


33 V S Tliomason v Shaw, CCA 

T(\ 67 J.'Ud G4J 

34 In Florida 

(I) honu"-.l« ad aoquirt*(l under 
ttn Const It ulion of Du sUiD of 

ida sh.ill l)(' r< dm t*d jri area on at- 

< ounl of Its tiein^ subsefjuf ntly in- 

< Unit d within the limits of an ineor- 
I>(>Tatid (il\ or town without the eon- 
v>ent ot thf ownt r Section 'i, art 10 

ol J'’la ' Morf;an v I^ailtv, 
nr, So 1 r. oo ria 47 

(J) laicJti J'’l()iida constitution ex¬ 
tension ol limits tjf lilt Ol poralr*d citv, 
tiiKiiif^ pall ot hoiiKste.id into titj 
limits, does riot all < c t ri^^ht of owner 
to fidd to hoinc'slead up to limit fixed 
Dutctoi —Crolu r v Cioker, D C Fla , 
7 V 2d its 

In Nebraska it was In Id Diat a per¬ 
son who uquiKs a ri^ht of home- 
ste.id e\( niplion ti.is a vistcd tinht to 
sueh an (Vcinjition as is en bv the 
then Hxistirm law’s, and ttiat this 
riyht Minnot b( diminishtd hv a .sub- 
frvequenth <‘naf U d law’ in aetordance 
with Dlls view it was htJd that, 
where t\u owiui of n tine t oT land 
near a clt> hart a<quired a lioniestead 


iiKht Iheiein, sm h ri^^ht <ould not 
lie diminished liv Dn siilrsequeiit < n- 
actnient of a law, w'iDiout his consent 
or proc in em<*nt, bnnfrmK th<‘ land 
within the coiporatf Jiiruts c)f the 
city—(lalliplur v Smile \, H N W 
]S7, 28 Nc*h ISO 26 Am S ll 'Jl') 

35. Tex - Jones \ First Nat Dank, 
Com \pp, 2.')‘) S AV 177 rrvcrsiiiR, 
First ^'a( f^ank v Jones, e’lv-Vpj), 
2 14 SAV 1(177—D.itcs v T’llts, e’lv 
App , J S W Jd JO 7 

JO O I T» 82.7 note 12 
ChanRo tiorn rural to urban home¬ 
stead Reneralh se t supra !} .7 i 
flcuneslead exemption not .t \cslid 
Tight see <^^nstltutlonal I^aw 1} 2^6 

36. loWM— Hatter v It enhic e 23'1 

N \A^ 7J7 207 lowM 702 

Tex—Schultz v Schultz, CivApp, 45 
SAV2d DJ 
20 CJ p 82.7 note 46 
37 Iowa —Hattc I v Tfenbice, 223 N 
AV" .727. 207 Iowa 702 
Tex -Schultz v Schultz, Civ App , 45 
S AV 2d 212 
29 CJ p 82.7 note 50 
38- AVis—I’arkcr v Kipr, 16 \Vis 
223—Hull V Conrot' 13 Wis 233 
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39 AA^is- Tiikcr v King 16 Wis 
22 >—Hull \ Conroe, It Wis 2‘ti 

40. Ti \—Ij.auc iiheirnc 1 \ Sauiithis 

6.7 S AA’^ .700, 27 Tc\<^i\ Ajip 4.S1 

41. Tc \— ILirgadme \ AV'hitflilrt 9 
S W' 17.7, 71 Tfx 4SJ- T>(>rson \ 
Levenson Ci\ App 14 1 .S AA’^ Jd ID) 

Liimitation of extent as i).u t of def¬ 
inition scM* supr.n 56 
I’lopertv alloltid to surviving- hus¬ 
band, wife, or children sc c infia 
270 

42. low a — J Dnalc s v Mci\)imi(k, 4 
low.i JOS, 6S \ni D 66 1 

29 CJ p S2I note 3 2 

In South Bakota ‘ Du re is rm lim- 
it.ition as to value upon a homestead, 
.lit hough It is true th.il if the* hemic*- 
stead IS worth more than ^.7,00(1, ov e i 
.and abovf me urn hr .irif r s, sue h excess 
in valut IS not bv liw “xempt from 
the* claims? of c*xt e ution e re ciitors’’— 
Dee-k V i*eck, 212 N W S72 875, 51 S 
D 1.77 

43. 1V1]«!S Sle'vems V AV'ilbouin, 41 
So 66, SS Miss .714 

29 CJ p 82b note 58 



40 C J. S. 


HOMESTEADS 


§ 60 


the maximum quantity of land is indicated by the 
homestead law. A limitation as to value cannot be 
exceeded 

If the lot on which the homestead is located 
equals or exceeds in value the sum allowed by stat¬ 
ute, an adjoining^ lot, used in connection with the 
former cannot be included in the exemption,'^® nor 
can two half lots be claimed by the debtor where 
one of them exceeds in value the sum exempted by 
law 46 

§ 60. - Effect of Excess in Value 

An excess in the value of property occupied as a 
homestead, over the allowed value, is subject to levy 
and sale 

A Imiit.ition of value is for the lauiiose of fixing 


the rifi:hls of the homestead claimants and the cred¬ 
itors respectivcly.47 Excess in value of the home¬ 
stead selected over the statutory exemption does 
not invalidate the selection if it is otherwise valid,4^ 
but where the premises occupied as a homestead 
exceed the statutory value, exemption can be 
claimed only to such value, and all the excess is 
subject to levy and sale on execution 4‘^ If the 
property is subject to division, it may be reduced 
in quantity so as to bring it within the required 
value, provided it can be so reduced as to leave a 
homestead consisting of the dwelling house with 
the outbuildings and appiii lenances necessary to 
Its ordinary use as such Where the property h.is 
been reducLd as far as it is possible and still ex¬ 
ceeds the statutory value, in some jurisdictions no 


Iiimltation held applicable to rural 
and urban homesteads 

Ma—Miller v Marx 55 Ala .122 

In Texas, “an urban homestead 

det(imin<'(] not hv the sizt oi nnru- 
l)« r of the' lots, hut h> tlu> value ol 
the loUs thcrnstJvcs used for tlu pur- 
post V of the home Conru llv v 
.lohnson Tex (^iv App , 2”*9 S W” 621 
6 25 

44 T.a—Jhantlov v l*ruitt, 141 So 
604, 17.") Ln 870 

Micti—Me(\isl]n v Soliouten, 292 N 
W 601) 294 Mich ISO 
Miss — t'lef'R V F( df ral llesMve 
ll.iiiU, 15 1 So SI 2, 16‘) Miss 578 
V I> — T'rotfrock v Ameiican -Nat 
li ink of St I’.aul, Minn, 2.58 Ts W 
1S2 65 ND .508 

T( \—VVhilf V I>o/ier Const Co, 
t'lv Ai)p , 70 S VV 2d 240 
20 (’’.I p SJfi iiolt s bO 61 
Expression of legfislative intent 

"IMie limitation of homesteads to 
pifmises of $ 1,000 or less value 
which was enai t« d into tin honie- 
sliad statute l)\ ( h 26'), l..uvs(.)t 1001 
r\prt‘ses the legislative in¬ 
tent to exempt j)ri)pLrtv uf) to that 
value"—In It M<Ki‘n/i(’s lOstati, 287 
N V,' 6')5, b')8, 222 Wis 4 25 
In Nebraska 

(1) \ rural homestead "exempt 
from ludg^nuiit Ians ami from exi i u- 
lion or lorced sile," must not exceed 
two thous tnd dollars in value — Mng- 
tn V Union State Ikink of "Harvard, 
2.1b N \V 741. 74 1, 12 1 Neb 257. cer¬ 
tiorari denied 52 S CH 23, 284 US 
b55, 76 U Ed 555 

(2) However, "the staluLorv horric- 
sttad ,is between rnor tg.ig'oi s and 
moitgriRcc'M, iH not limited to a value’ 
of $2 000 but covers the value of the* 
entire 160 at res’’—Evans v Eiist 
Nat Hank of Fairburv, 207 \ VV 154, 
155, 138 Neb 727 

45. Ill —Ilav V Baugh, 77 Ill 500— 
Herd man v Cooper, 30 Ill App 320 


46. Tex- Iliishfild v Brown, Civ 
\pp 30 S\V ‘)b2 

47. N<‘b — Meisne I v Hill, 118 N AV 
58 1. 02 Neb 125 

In suit to subject to debt proptrtv 
oct upieeJ as a homesle.ad thtri t.in, 
of toursf', be no re t ov ei \ unh*ss the 
valiK of Iht propt rty evtt'tds thf 
•imount ext'nipted l)v slalule - Yah 
St rite Bank v Flctther 13 0 N \V 
1028 1 71 Midi ">S5 

48 Tex Hargadene v AShitlhld 0 
S W 175, 71 Tex 182 

20 r I p S26 note 6b 

49 US—la le Kohl, (M" \S1>, 34 
F2d 268 

Midi—I*’ox V Bi.innan, 200 N W t5J, 
292 Muh 126 1 28 AEJI 1124 
Mo “-l>anieLs v Peek, 28S S W 84 
.'21 Mo A tip 877 

NT) I’ltnlrock \ Vineritan Nat 
Bink of St I’aul Minn, 258 NW 
4S2 b5 N r> 208— F.iimers State 
Bank ot Anselm v VVh isenhaus, 
lOS NVY b71, 50 ND 949 
Or —Sltw.ul V Black, 22 I’2d 236 
112 ()! 201 

ST) T’ttk V JVtk. 212 NW .S72 51 
S D 157 

Tex—\\ human v Bui key 282 SW 
78S 115 Tt \ 400, answer to cei ti¬ 

th'd tiueslion conformed to, ("iv 
\j)t) 286 S AV" 350—Clement v 

First Nat Bank, 282 S \V 558. 1 15 
Tex 312 reversing. Civ App , 215 
S VV' 710—EiiKhiotk V IlaitJusek, 
Civ App, 05 S VV 2d 520, error re¬ 
fused—Paiihtndle Lumber Co v 
J'Viirey, Civ App , 2 S W 2d 941 
20 C J p 82b note 67 

Petition in nature of creditor’s bill 
to subjeit ex( ess of homestead of 
one fourth of an acre of land to pay¬ 
ment of debts was held sulIlcK nt as 
ag^ainst demurrer —Hell Oil & Uas t^) 
v Brown, 220 P 24 4, 104 Okl 11 
Creditor must allegre existence of ex¬ 
cess 

Ti X —trooper Co v Werner, Civ App , 
111 S U” 2d 821—EiiKbrock v Hard- 
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us(‘k Civ Ajip 05 S AV’^ 2d 520, error 

ref us.ai 

Burden of proof 

II a (iiditor desires to subject a 
honi<stiad to his cliirn on the* thioiv 
th.at il V iliK IS m < xf css of the stnl- 
utorv limit he has thi burden of 
I)rov mg such value, or that then is 
an ext ess—Courier v Werner, Tex 
Civ Vpp 111 S W' 2d 82 5- lOngbiotk 
\ TI iidust'k, Ttxl’ivApj) 05 S V\ 2d 
520 nior refustd—20 C .1 p 062 note 
bC) p 080 note 81 
Proceeding's to establish excess 

(I) Lndtj stalutrs Riving to a 

householder and the load of a familv 
a li.mesUad txunption not i*xceed- 
ing two thousand dollars, and pro¬ 
viding that a creditor, on filing an 
allidavit that the homesttad is of 
gn.iter value than two thousand dol¬ 
lars, inav pitutid .igainst it .is in or¬ 
dinary cases tin lillng- of such ath- 
divil is .1 nt (essary prerequisite tt) 
(hi V iliditv ol an execution u^gainst 
Ihi Imnii stead of a debtor who iias 
t.iki n the statntoiv slips to tlairn 
his extmplion—Whifltiik v Alli.aptt 
CoU (\t 214 1’ 5 16 72 Cohi 20,5— 

(’’opi land V Cohirado Stall Pink of 
Durango 5') P 70, 1 > Colo Vpp 180 

(J) When kind in W'hit h a htirnc- 
sltad w IS t l.iirnt'd hv detlaration of 
liomesli ad dulv nttiided prior to cn- 
tiv ol ludgmmt, was sold .it execu¬ 
tion s.ile without proteedings pursu¬ 
ant lo statiiti with a view to asicr- 
taining anv possible surplus v^alue in 
thi properly over the value allotted 
bv statute to one with a valid right 
of homeste.'id, judgment crodittirs, 
who piotured issuance of exei utmn 
and sale thereunder, thereby forfeited 
all rights they had under their judg¬ 
ment to pursue the property—Thom¬ 
as v Speck, 118 T" 2d 265. 17 Cal App 
2tl 5J2 

50. Iowa—Helfenstcin v Cave, 3 

Iowa 287 

Mich.—Beecher v Baldy, 7 Mich 488 
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exemption can be claimed but in other juris¬ 
dictions the premises can be sold only on paying to 
the owner the amount of his statutory exemption,®^ 
or the entire premises may be sold and the proceeds 
distributed in the manner prescribed by statute 5^ 

The right of a judgment creditor to subject the 
excess to the payment of his judgment is lost by 
his failure to exorcise the right before the owners 
had parted therewith.®^ 

AllouHincc to debtor. Where it appears that the 
homestead premises are in excess of the statutory 
amount, that they arc chargeable with the debt in 
question, and that it is impracticable to divide them 
so as to assign the homestead in the land itself, the 
sale of the whole tract may be ordered and an al¬ 
lowance of the statutory amount in lieu of home¬ 
stead made to the owner out of the proceeds, ir- 
rcs])cctive of the rights of creditors whose claims 
arc subject to the homestead exemption;®^ but this 
may he done only after paying such of his debts as 
have precedence over his homestead exemption 
The proceeds allotted in Itcu of the homestead are 
subject to the same liabilities,^'^ and may be pro¬ 
tected to the same extent,as was the original 
home tract. 

§ 61. -Effect of Increase or Depreciation 

in Value 
a. In general 

b Making additions to homestead 
c Placing improvements on homestead 

a. In (General 

Authorities differ as to whether an Increase In the 
value of a homestead, over the statutory amount, oc¬ 
curring after the homestead has been set aside or al¬ 
lotted, IS subject to the claims of creditors. 

51. Mieh—MrUtide v Putnam, C8 
SW 3r,7, 09 Mich 469 

20 C *1 p 826 note 69, 

52. La^—Jefferson V Herold, 81 So 

711 141 T^a 1064 

29 CJ p S27 note 70 

53 Cal—In re Herbert, 64 P. 1109, 

122 Cal 329 
29 CJ p 827 note 71. 

Applicability of statute 

Statute I elating to transfer or sala 
of homestead which cannot be occu¬ 
pied in severalty applies only to pro¬ 
ceedings in eirtult court—Daniels v. 

Peck, 288 S W” 81, 221 Mo App 877, 

54. Wash—Moikle v Cloquet, 87 P 
841, 44 Wash 513. 

55. Tex—Clement v First Nat 
Bank, 282 SW 158, 561, ll5 Tex 
342, reversing, Civ App, 246 S.W. 


In some jurisdictions, where, after a homestead 
has been set apart or allotted, an increase takes 
place in its value, so as to render the premises of 
greater value than is protected by the statute, the 
owner has no exemption in the excess but in 
other jurisdictions an appreciation m value over the 
statutory amount, after allotment, is not subject to 
the claims of creditors.®® It has been held that 
land, dedicated under a prior law, and increasing 
in value not to exceed the limit fixed for exemp¬ 
tion by a later staliite. may still be claimed as a 
homestead®^ A debtor, after acceptance of a 
homestead, cannot have a reallotmcnt on the ground 
that the premises have depreciated in value since 
the final appraisement.®^ 

b. Making Additions to Homestead 

If a homestead Is of less value than the legal maxi¬ 
mum, other land may be added to it, and become exempt, 
up to the statutory limit. 

If the homestead, when set apart, is of less value 
than the maximum allowed by law, other land may 
be added to it and become exempt if the slatutoiy 
limit lb not thus exceeded It has been held th.it 
a homestead set apart under a former constilulion- 
al provision, which was not of as much value as 
the homestead allowed by the existing constitutional 
provision, may, after the adoption of the latter, 
be supplemented and increased to an amount not 
exceeding that provided for by the last constitu¬ 
tion The owner of a homestead of the maximum 
value cannot buy adjacent lots and thereby increase 
his exemption,®® and if the value of the homestead 
as originally designated has increased lo or beyond 
the statutory limit, there can be no second designa¬ 
tion including additional properly, for the value at 
the date of the second designation is the test ®® 

anoe with the text—Garwood v Gar¬ 
wood. 91 NE 672. 24 1 Ill 580 -20 
CJ p 827 note 74 [aj (3) 

(2) Karliei decisions sec 2.0 C J p 
827 note 74 |a] (1), (2) 

61. Tex—Baylor v San Antonio 
Banjk, 86 Tex 448 

62. Ky—Wilson v Newberry, 38 S 
W2d 695, 228 Ky G35 

63. US —Thomason v. Shaw, CCA 
Tex, 67 F 2d 641 

29 CJ p 827 note 76. 

64. Ga—Johnson v Redwine, 3.1 SE 
676, 105 Ga 449 

66. U S —Thomason v Shaw, CCA 
Tex, 67 F2d 641 

Tex—Bichards v Nelms, 38 Tex 445 

68. Tex —Lake v Boulware, 35 S 
W. 24, 12 Tex Civ App 660. 


719, citing Corpus Juris—White v. 
Glonn, Civ App, 128 S W 2d 914 
29 CJ p 882 note 87 | 

56. Tex —rioment v First Nal 
Bank, 282 SW 558, 115 Tex 342,: 
reversing, Civ App. 215 SW 719 

29 CJ p 882 note 88 

57. Ohio —^Van Thorniley v Peters, 
26 Ohio St 471 

58. Neb—Corey V I'luinmer, 67 N 
W 445, 48 Neb 481 

29 CJ. p 882 note 90 
56. NC—Chadbourn Sa'^h, Door & 
I.umlier Co. v Parker, 69 S E 1. 153 
N C 130 

29 CJ p 827 note 73 
0a Ky—W}l»on v Newberry, 38 S 
W2d 696, 238 Kv 635 
29 CJ p 827 note 74 

Xn ZllliLois 

(1) The present rule is In accord- 
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c. Placing Improvements on Homestead 

Authorities differ as to whether the excess of value, 
over the statutory iimit, created by the piacing of im¬ 
provements on a homestead Is subject to the claims of 
creditors. 

The mere fact that, by reason of improvements 
placed on a homestead which is within the consti¬ 
tutional or statutory value when selected or laid off, 
Its value is enhanced beyond the constitutional or 
statutory limits does not vitiate or affect the home¬ 
stead as an entirety Under some decisions the 
excess of value over the homestead exemption thus 
created is subject to the claims of creditors,®^ es¬ 
pecially where the homestead claimant erects build¬ 
ings on the premises which greatly increase their 
value On the other hand, there is authority to 
the effect that the excess over the homestead ex¬ 
emption caused by the addition of improvements 
cannot be reached by creditors,*^® especially where 
such improvements are incidental and necessary to 
keeping the premises in repair.^l 

§ 62. - Determination of Value 

Authorities differ as to whether the value of premises 
claimed to be a homestead is to be determined from their 
fee-simple value or from the value of the claimant's in¬ 
terest therein, as in the case of a life estate, and also as 
to whether Improvements on the land are to be con¬ 
sidered It IS generally held that in determining the 
value legal encumbrances are to be deducted. 


The value of premises claimed to be a home¬ 
stead IS to be determined, according to some au¬ 
thorities, not from the fee-simple value of the 
land, but from the value of the homestead claim¬ 
ant’s interest therein ,*^2 and this rule has been ap¬ 
plied where the right of the debtor m the lands is 
only a life estate On the other hand, it has been 
held that the value of the homestead is the value of 
the tract, not that of the debtor’s interest in it 
thus, according to other decisions, the market value 
of the fee simple is estimated in setting aside the 
homestead, and not merely the value of the life 
estateIf the premises are held by husband and 
wife, as tenants in common, the interests of both 
will be considered in arriving at the value of the 
husband’s exemption 

The e\cmf)tion is determined by the value at the 
time the homestead claim is tried, rather than at 
the time of levy and filing of the exemption claim 
The homesteader’s affidavit has been regarded as 
prima facie evidence of the value of the premis¬ 
es 

Deducting encumbrances While there is some 
authority to the contrary,it is generally held that, 
in ascertaining the value of premises claimed as a 
valid and subsisting homestead, leg il encumbrances 
are to be dediicted,^^^ unless the encumbrance is 


67. Cnl—LubbtM k v Mf Mann, 22 P | 
114S, S2 Cal 22(5, 16 Am S R 108 

68 . Cal —Lubbock v McMann, su¬ 
pra 

L‘9 C T p 827 note 81. 

£9. NC—Vanslory v Thornton, 14 
S L 6.57, 110 N C 10 

70. Iowa — Eliprsole v Moot, 84 N 
W 696 11J Towa 506 

Tex—JCn/'|iT()(k V Ilaidusf'k, Civ 
App , 05 S W 2d 520, error refused 

29 CJ p 827 note 84 

71 Iowa —Sh.iffor v. Chernyk, 107 
IsTW 801, 130 Iowa 686 

72. Ala—Rro(k Candy Co v Elson, 
100 So 94, 211 Ala 244 

Neb—Connor v McDonald, 233 NW 
894, 120 Neb 603—Morrill v Skin¬ 
ner, 77 NW 375, 67 Nob l(i4— 
Corey V I’lummer, 67 NW 445, 48 
Neb 4S1 

ND—F’lopfrock v American Nat 
IJ.'ink of St Paul, Minn, 258 N W. 
482, 65 ND 308 

SD—Simunek v Millay, 195 NW. 
507, 46 SD 620 

Wash—John Hancock Mut TJfe Ins 
Co V Warner, 24 P 2d 420, 174 
Wash 185, affirmed 27 P 2d 1118, 
174 Wash 186 

Allotment to survivors see Infra S 
270 

Mortg'ag'orB' equity must be con¬ 
sidered in determining whether 


homestead rights in proffed«i of sale 
by them exceed statu^oiy limitations 
of value “Northwc'stern S<‘eiiritn‘s 
Co v Nelson, 2J1 NW 798, 191 Wis 
.580 

73. SC—Columbia Bank v Cibbes, 

32 S E 690, 51 SC 579 ^ 

29 C J p 828 note 94 

74. Iowa —American Sav Bank of 
Maiengo v Wlllenbro<*k, 228 NW 
29.5, 209 Iowa 250—Yates v Mc- 
Klbbm, 23 NW 752, 66 Iowa .367 

75. Ky—Wilson v Devasher, 204 
SW 1057, 204 Kv 408 

29 CJ. p 828 note 93 

76. Ill—Herdman v Cooper, 29 Ill 
App 589. 

77. Ala—Moore v Scharf, 17 So 
933, 110 Ala 518 

29 C J p 827 note 86 

78. Ill—Moore v Titman, 33 Ill 358 
Absence of steps to appraise value 

That reasonable cash value of land 
dedal ed on as homestead was the 
sum estimated by declarant and 
found by court must be held conclu¬ 
sively established in absence of steps 
to appraise value of homestead oi 
to determine If appraised value ex¬ 
ceeded homestead exemption—John 
Hancock Mut Life Ins Co v Wag¬ 
ner, 24 P 2d 420, 174 Wash 185, af¬ 
firmed 27 P2d 1118, 174 Wash 186. 
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79. (^al—In re Herbert, 64 P 1109, 
122 Cal 329 

8a us—In re Rohl, C C A S I) 34 
F 2d 268 

Mich—Bartold v Lewandow.ska, 8 
N W 2d 133 

Miss—Dogan v Coolev, 185 So 783, 
784, 184 Miss 106 citing Corpus 
Juris, .and oveiruling Clark v Ed¬ 
wards 177 So 361. 180 Miss 97 
Mo—Fanners' Bank of Higginsville 
v Ilandlv, 9 S W 2d 880 320 Mo 
751—Clavwell v Spradling, App, 
255 SW 960 

Neb—Connor v McDonald, 233 NW 
894, 120 Neb 503 

SD—I'cck v Peck, 212 NW 872, 61 
SD 157 

Wash—.John Hancock Mut Life Ins 
Co V Wagner, 21 P 2d 420, 422, 174 
Wash 185, quoting Corpus Juris, 
and afflrmc'd 27 P.‘2d 1118, 174 

Wash 185 

29 CJ p 828 note 88 

Execution of new mortgages 

Where two new mortgages executed 
by the owner of a homc^siead to take 
the place of previous mortgages took 
effect contemporaneously with, or 
prior to, the discharge of such old 
mortgages, and owner’s interest after 
deducting incumbiancs's rievc*i ex¬ 
ceeded the statutory amount, a judg¬ 
ment lien did not attach—Brock 
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subject to, or inferior to, the homestead right, in 
which case it should not be deducted.®^ 

Deducting value of improvements. While there 
is authority directly to the contrary,*2 according to 
some decisions, if there are improvements on the 
land, their value is to be considered in determining 
the value, as the homestead statutes do not contem¬ 
plate a homestead of land to the maximum value 
and also the buildings thereon 

Old and nciv homesteads. Under a statute pro¬ 
viding that a new homestead, to the extent in value 
of the old, IS exempt from execution wherever the 
former one would have been, as much of the value 
of a prior homestead as goes into a new one de¬ 
termines the amount of exemption of the new as 
regards indebtedness incurred after the acquisi¬ 
tion of the old homestead and prior to the acqui¬ 
sition of the new In determining the value of 
the old homestead, for this purpose, improvements 
on the new homestead cannot be considered,nor 
can the creditor use the encumbrances on the old 
one to reduce its value,®® since such value is the 
value of the tract and not of the debtor’s interest 
therein 

§ 63. Form and Physical Characteristics 

a In general 

b Government subdivisions 


a. In Ganeral 

The general view U that, subject to requirements as 
to a showing of intention to occupy, homestead rights may 
attach to vacant land. A claimant cannot lay off a home¬ 
stead in an arbitrary or unreasonable shape, so as to 
occasion loss to his creditors. 

There is authority to the effect that vacant or 
unimproved land cannot constitute a homestead,®® 
although claimant has made preparations for build¬ 
ing on it,®^ and has filed and recorded a state¬ 
ment claiming the land as a homestead,®® but 
other decisions hold that, subject to requirements as 
to a showing of intention to occupy, as discussed 
supra § 33, homestead rights may attach to vacant 
land The principles governing parcels of land 
separate and detached from the parcel on which the 
dwelling is situated, as constituting part of the 
homestead, are considered infra § 65 Land is not 
excluded from the homestead exemption because 
unmclosed or uncultivated 

While it is not necessary that a tract of land, to 
be available as a homestead exemption, shall be in 
any paiticular shape,®® a debtor claiming a home¬ 
stead exemption will not be permitted to lay off 
the homestead in an arbitrary, capricious, or unrea¬ 
sonable shape,®** so as to occasion loss to his crcdi- 


Candv Co v Elson, 100 So 94. 211 
Ala 244 

In IfortlL Dakota 

(1) ‘Til ascertaining the value of 
the homcst«*ad the rule has been 
(applicable In this case) that exist¬ 
ing mortgages should not be deduct¬ 
ed *'—Fatmeis' State Bank of Anselm 
V Wcisenhaus, 198 NW. 673, 674, 50 
N D 949 

29 CJ p 828 note 87. 

(2) “This rule has now been 
r hanged by statute Chapter 229, 
Laws 1923 “—Fatmers’ State Bank 
of Anselm v Weisenhaus, supra. 

81. Ain —Franklin v Comer, 64 So 
130, 170 Ala 229 

Neb—Baker v Grand Island Bank¬ 
ing Co, 93 NW 428, 4 Neb 

(IJnolt ) 100 

82. U S —Thomason v Shaw, C.C A. 
Tcnn, 67 F 2d 641 

29 C J p 828 note 90. 

83. Cal —Lubbock v McMann, 22 P. 
inn 82 Cal 22b, 16 Am S II. 108. 

29 C J p 828 note 91 

84 . Iowa—American Sav Bank of 
Marengo v Willenbrock, 228 NW 
295, 299, 209 Iowa 250 

85. Iowa—American Sav Bank of 
Marengo V Willenbrock, supra 

86 . Iowa—American Sav Bank of 
Marengo v Willenbrock, supra 


Payment by creditor 

A creditor (annot “reduce in extent 
the homestead interest by himself 
paying the eneumbrance ’*—American 
Sav Bank of Marengo v Willenbrock, 
supra 

87. lowra—American Sav Bank of 
Marengo v Wilbnbrock, '?upra 
Payments on porcliaso price made 

after acquisition of homc'^tead ex¬ 
emption nray not be deducted fiom 
value of homestead tract, although 
made aftei debt to which it is sought 
to subject the homestead was in¬ 
curred—American Sav Bank of Ma- 
lengo V Willenbrock, supra 

88. Fla —Porter-Mallard Co v Dug¬ 
ger, 157 So 429. 117 Fla 137 

29 CJ p 804 note 35, p 828 note 96 
Capability of use for lesldential pur¬ 
poses see supra $ 54 
Necessity of actual occupancy see su¬ 
pra § 33 

89. Fla—Porter-Mallaid Co v. Dug¬ 
ger, 167 So 429, 117 Fla 137— 
Drucker v Rosenslein, 19 Fla, 191 

90. Fla—Diucker v Rosenstein, su¬ 
pra. 

91. NC—Equitable Life Assur Soc 
of U. S V Russos, 186 S E 632, 210 
NC 121 

Tex —Espinoza v Cocke, Com App , 
276 S W. 1095, reversing Cocke v 
Espinoza, Civ App , 265 S W. 1103— 
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Bartels v Hul’f, Civ App, 67 S W. 
2d 411, error refused—L E Whit¬ 
man & Co V Stout, Civ App , 41 S 
W 2d 317, ciror refused—L E 
Whitham & Co v l^riggs, Civ App , 
41 S VV 2d 150, reversed on other 
grounds L E Whitham & Co v 
Biiggs’ Estate, Com App , 68 S W 2d 
49—Lilly V Lewis, Civ App , 249 S 
W 1095 Ewing v Riley, Civ App , 
246 SW 94 

29 CJ p 821 note 7 [b] (1), (3) 
Vacant land 

Bought with proceeds of former 
homestead see infra § 77 
Taken in eXt hange for homestead 
see infra S 72 

92. Tex — Massillon Engine & 
Thresher Co v Barrow, Com App , 
231 SW 368 

29 CJ p 807 note 71 

93. Fla—Shone v Bollniore, 78 So 
605, 76 Fla 516 

29 CJ p 828 note 99 

94. Ark—Clements v, Crawford 

County Bank, 40 S W 132, 64 Ark 
7, 62 Am S R 149 

29 C J p 828 note 1. 

**Seleotioxi of a comer lot and a 
part of an adjoining lot which does 
not exceed one-fourth of an acre in 
area cannot be charac Lerized as an 
arbitrary and capricious selection 
Starr v City Nat Bank. 267 S.W. 681, 
582, 167 Ark. 241. 
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tors,and this is especially so where other rights 
have intervened and attached to the property and 
an irregular selection would operate to the injury 
of such right.^® 

Location of property at place of residence. It 
has been declared that the idea of a homestead car¬ 
ries with it a place of residence, and that dll prop¬ 
erty used in connection with the residence must be 
located at the place of residence 

b. Government Subdivisions 

A debtor is not required to select hla homestead with 
reference to governmental surveys or subdivisions. 

While there is authority apparently to the con¬ 
trary,a debtor is commonly not required to se¬ 
lect his homestead with reference to governmental 
or legal subdivisions or surveys, but may claim the 
quantity allowed by law, from such portion of the 
tract as includes his dwelling,*^® provided the select¬ 
ed porticm is of reasonable shape but it has also 
been held that government subdivisions may be ig¬ 
nored and the area platted in any shape or form 
and from any part of the whole tract ^ The gov¬ 
ernment surveys are not of controlling importance ^ 

§ 64. - Adjoining Lots or Tracts 

Adjoining tracts or lots not exceeding the extent or 
value allowed by law for homesteads may be selected as 
a homestead In order that a lot or tract adjoining that 
on which the dwelling is situated may be claimed as part 


of the homeetead, It must be uted in good faith for home- 
■tead purpoeei. 

Adjoining tracts or lots not exceeding in total ex¬ 
tent or value the limit fixed by constitutional or 
statutory provision may be selected as a home¬ 
stead,^ although the family residence is on one lot 
or tract only ^ The divisions of the different lots 
or tracts have no controlling effect, and claimant 
may select one or more parts of several lots or 
tracts not embracing more than the statutory limi¬ 
tation and may exclude such parts thereof not so 
selected ® Of course adjoining land cannot be 
claimed as a part of the homestead where, if it were 
included, the whole would exceed the statutory 
quantity or value and a homestead cannot con¬ 
sist of adjoining tracts some of which are within 
a city, town, or village and some of which arc not * 
The different parcels should be so connected that 
they can be used as one tract,^ and, as will appear 
in this section, they must all be used for home¬ 
stead purposes 

Use m connection with homestead. Generally, in 
order that a lot or tract of land adjoining that on 
which the dwelling house is situated may be claimed 
as a part of the homestead, it must be used in good 
faith for homestead purjioses but there is some 
authority to the contrary A tract or lot has been 
held to be used for homestead purposes, so as to be 
exempt as a pait of the homestead, where it is used 
for the purpose of a gardcn^2 j^^d, likewise, wdicrc 


95. Ark —Starr v City Nat Bank, 
supra 

Okl —McOaffey v Mulky, 241 P 480, 
116 Okl 44 

29 C J p 828 notes 1, 3 

96. Mich—Hanchett v M< Queen, 32 
Mieli 22 

97. T(‘X—llcxkelt v Williams, Civ 
App , 78 S W 2d 1077 

98 U S—Kerr v South Park Com’is, 
mil, 14 FCas No 7,733, 8 Biss 
276 

29 C J p 829 note 7. 

99 Iowa —Berner v. Dellinger, 222 
NW 370, 206 Iowa 1382 

Nob—D.ivis V Davis, 199 NW J13, 
112 Neb 178 

Wm—E,iton Center Co-op Cheese 
Co V Hointz, 24 4 N W. 620. 209 
Wis 170 

29 C J p 829 note 8 

1. Iowa—Sthlarb v Ilolderbaum, 46 
NVV^ 1051, 80 Iowa 394 

Wis--Kent v Agard, 22 Wis 150 

2. Iowa — Berner v Dellinger, 222 
NW 370, 206 Iowa 1382 

3 . Neb — Tindall v iVttrson. 98 N 
W 6SN, 71 Neb 160. S Ann Cas 
721, modified on other grounds 99 
NW 659. 71 Neb 160, 8 Ann Cas 
721 

4. Kan—Mooch v. Grigsby, 113 P 


2d 1001, lO*! Kan 784—Kair v 
laiwronco, 287 1* 621 130 Kan 552 
Okl —Willi im& v Watkins, 219 P 
613, 93 Okl 112 

Wis- -In re McK<nzu’s Estate, 287 
NW 695 232 V\ is 4 26 
29 C J p .S29 note 11 
Homestead in city or town 
Abi - Giifiln V Ayers, 166 So 593, 
231 Ala 493 

5. Aiiz—Il<ioker v Head, 236 P 
714, 28 Ariz 308 

Wis—In To Kenzie’s Estate, 287 
NW 695 2 12 Wis 4 25 

29 C J p 829 note 11 [bj 

6. Tex—Watkins Land Moitg Co v 
Temple, 119 S W. 728, 66 TtxCiv 
App 65 

'Sabdlviding into lots 

(1) “The subdividing ol the land 
Into lots, although the dwelling oc¬ 
cupied but one lot, would not limit 
the right of selection to the one lot, 
unless Its value combined with that 
of the dwelling equaled or exceeded 
14000 “—Hooker v Head, 236 1* 714, 
715, 28 Anz 308, 

(2) The faU that propertv has 
been ])lalted and laid olt into a num¬ 
ber of lots is not of Itself suffieient 
to deprive It of its eharaeter as a 
homestead —Griffin v. Ayers, 165 So 
593, 231 Ala 493 
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7. 1)1 —Stock(‘r v Curtis, 106 NE 
441, 264 111 582 

29 C J p 829 note 13 

8 . Okl - I’rnninglon v Bigbie, 260 P 
481, J27 Okl 203 

Tf\ —Foust V Sangti, 35 SW 4 04, 
13 T« X Civ App 410 

Homestead partlv UTt)aii and partly 
lural see supra § 53 

9. Minn —Btixiusv ReirnringeT, 112 

NW 273. 101 Minn 347, 1 18 Am 
SR 629—Phelps v Northern Trust 
Co, 73 NW 842 70 Minn 516 

Separate and detached parcels of land 
see Infra S 65 

10. Cal—Lorenz v Hunt, 266 1’ 

617, 91 Cal App 78 

Mu h — Lernerise v Robin.«aon, 217 N 
W 911, 241 Mich 528 

Okl —Williams v Watkins, 219 P 
64 3, 93 Okl 112 

Tex—Walker v Dailev, Civ App, 
290 S W 813 

Wis— In le Mt Kenzie’s Estate 287 
NAV 695, 212 Wis 425 

29 CJ p 830 note 19 

11. Nev—Clark v Shannon, 1 Nev 
568 

12. Or—In re Potter’s Estate, 59 P 
2d 251 154 Or 167 

Tex—Budde v Draw horn, Civ App, 
110 S W 2d 929—Scidemann v New' 
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it is used for the purpose of an orchard!^ by the 
family, for a playground,for furnishing water 
for the use of the family,for the purpose of dry¬ 
ing clothes,!® for access to the street,!^ for a sta¬ 
ble,!® for a garage,!® for a barn,2® for an oil tank 
serving the residence,^! or for a business ,2® but 
under a statute providing that a homestead shall 
consist of the dwelling house and the land on which 
it is situated, conducting a public dance hall on an 
adjoining lot has been declared entirely foreign to 
the conception of a home 23 

The use of a portion of an urban homestead for 
purposes of mere convenience or ornament,2^ and 
the purchase and holding of a tract to prevent its 
use for purposes detrimental to a homestead,2S have 
been sanctioned. On the other hand, an adjoining 
lot which merely provides a driveway to reach the 
dwelling has been held not exempt 23 

Adjoining land leased to others, A lot or tract 
which adjoins premises occupied as a homestead, 
but which is leased to others and used only as a 
soiiice of revenue, has been held to form no part 
of the homestead, and not to be exempt.27 

Residence on leased land as affecting right. Ac¬ 
cording to some decisions a debtor who lives on 
leased land and owns adjoining land which he uses 
in connection with his home and for homestead 


purposes may claim such land as his homestead ,23 
but there is authority to the contrary.23 

Parcels cornering on each other. While the op¬ 
posite view has been taken,2® it has been held that 
two parcels of land which corner on each other are 
contiguous within the rule that contiguous lots and 
tracts not exceeding in extent or value the limit 
fixed by constitutional or statutory provisions may 
be selected as a homestead,^! and when occupied or 
cultivated as one piece or parcel of land, may con¬ 
stitute a homcstead,22 although the residence and 
appurtenances are all located on one tract.23 

§ 65. - Separate and Detached Parcels of 

Land 

In some jurisdictions, although not in others, a 
debtor may claim, as his homestead, in addition to the 
tract of land on which his dwelling house is situated, sep¬ 
arate and detached parcels, provided the legal limit of 
acreage or value is not exceeded, and the detached par¬ 
cels are used in good faith as part of the homestead 

In some jurisdictions a debtor is allowed to claim 
as his homestead, in addition to the particular tract 
or lot of land on which his dwelling house is situ¬ 
ated, separate and detached parcels or lots, so long 
as the statutory or constitutional limit of acreage 
or value is not exceeded, 24 and if, as will appear in 
this section, the separate and dct.ichcd lot or tiact 


Braunfels State Bank, Civ App, 75 
S W 2d 167, error refused 

29 CJ p 830 note 21 

13. Tex —Buddo V Drawhorn, Civ 
App, no SW2d 929 

14k. Tex—Budde v. Dravvliurn, su¬ 
pra 

15. Cal —Arendt v. Mace, 18 P 376, 
76 Cal 315, 9 Am S H 207 

16. Cal—Knglebrecht v Shade, 47 
Cal 627 

17. Cal —Englebrcrht v Shade, su¬ 
pra 

18. Tex—Blum v. Whitvorth, 1 S 
W 108, 66 Tex 350 

19. Cal —Thatchei v Van Bever, 34 
y 2d 740. 139 Cal App 658 

T(X—TJudde v liravvhorn, Civ App , 
no SW2d 929 

20. Cal—Thatcher v. Van Bever, 34 
P2d 740, 139 Cal App 658 

21. Or—In re Potter's Estate, 69 
P2d 253, 154 Or 167. 

22. Wis —In re McKenzie's Estate. 
287 NW 695, 232 Wis 426 

Use for other purposes than resi¬ 
dence generally see supra S 36 

23. Cal —Lorenz v. Hunt, 266 P 617, 
91 Cal App 78 

24 . Tex—Stidemann v New Braun¬ 

fels State Bank, Civ App, 76 S W 
2d 167, error refused. j 

29 C J p 830 note 26. 


25. Tex—Little v Baker, 11 S.W 
549 

26. Mich—Lcmcrise v Robinson, 
217 N W 911, 241 Mich 628 

27. Tex—^Walker v Dailey, Civ App , 
290 SW 813 

29 CJ p 830 note 28 

28. Miss —^Hiiids v Morgan, 23 So 
35, 75 Misq 509 

29 CJ p 830 note 29 

29. Kan—Hav v Whitney, 61 P 
890 

30. Kan —Commercial Nat Bank v 
Carnahan, 270 P 67, 128 Kan 87, 
73 ALU no 

29 C J p 829 note 16 

Oral privilege of use of gate across 
comer of neighbor’s land did not 
make cornel mg parcels contiguous 
for homestead purposes—Coinmei- 
cial Nat Bank v. Carnahan, supia 

31. Mont—Oiegon Mortg Co v 
Dunbar, 289 P 559, 87 Mont 603, 
73 ALR 113 

29 CJ p 829 note 17. 

32. Minn —Brixius v. Reimringer, 
112 NW 273, 101 Minn 347, 118 
Am S R 629 

Mont —Oregon Mortg Co v Dunbar, 
289 P 669, 87 Mont 603, 73 ALK 
113. 

33. Minn—Biixius v Reimringer, 
112 N W. 273, 101 Minn. 347, 118 
Am S R. 629 


34. US—Giles v Rolun^on, CC \ 
Tex, 38 F2d 228—Tn n Buie DC 
Tex, 293 h’. 896, rifllrnad CCA 
Rockhold V Buie 29 { jo lOJl, cer¬ 
tiorari denied 44 S Ct 402, 20 4 US 
588, 68 LEd 801 

Kv—Bishop V Simpson, 6 S W 2il 
253, 224 Kv 289 

Mo — Ovei field v Ov 11 field, 30 S AV 2d 
107 J, 326 Mo 83 

Okl—Powell V Po\\«dl, 116 P 2d 889, 
189 OkJ 255— V Janus 276 
P 707, 136 Oki 3 74— Mokv v 

James, 248 P 594. 118 Okl 277 — 
Cooper V J^iong, 220 P (, 10 , Okl 
239—Williams v Watkins, 219 
643, 93 Okl 112 

SD—Faimtis’ <!c MeTchanls’ Nat 
Bank of MiJbank v Bank of Corn- 
meico of Milbank, 206 NW 691 
49 SD 130 

Tex—Cocke v C^mepu st, 35 S VV’2d 
673, 120 Tex 4! afhiming. Coni 
App , 13 S W 2d 3 18, \v iuch aftli nicd, 
Civ App, 2 S W 2d 992 —]l.iv(,s v 
Fust Trust Joint Sto(k Land Bank 
of Chicago, Civ App, 111 S VV 2d 
1172, crioi dlsmismd—Booth v II 
P Drought Sc Co, Civ App. 89 S 
W 2d 432, error dismissed—I*an- 
handlc Const Co v. Fleslu r, ('iV 
App, 87 S W.2d 273, eiior dismiss¬ 
ed—Rockett v Williams, Civ App , 
78 S W 2d 1077—Mayfield Co v 
Pepper, Civ App , 76 S W 2d 216, re¬ 
versed on other grounds 103 S W 2d 
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IS used m connection with, and as part of, the 
homestead or home place, but the selection must 
be reasonable and not purely arbitrary ,36 and it 
has been required that title to the separate tracts, 
or some interest therein, be vested in some member 
of the family 36 One who occupies a tract other¬ 
wise than as a homestead cannot acquire a home¬ 
stead right in another tract not contiguous merely 
b> cultivating it 37 

A contrary view has been taken in some juris¬ 
dictions where it has been held that the exempted 
premises must comprise adjoining or contiguous 
tracts or lots if an exemption in more than one 
tract or lot is claimed,33 and it is immaterial that 
the use of one of them may be convenient for the 


procuring of articles, such as fuel and timber, es* 
sential to the enjoyment of the other on which the 
dwelling is situated.33 In this view, noncontiguity 
has been held to mean absolute disconnection by 
intervening land of another, and not mere separa¬ 
tion by surveyor's lines such as lots in a block, or 
by streets or alleys.^® 

Use in connection 7Uiih homestead In those ju¬ 
risdictions in which a debtor residing on one tract 
or lot of land as his home may claim as his home¬ 
stead a detached lot or tract, it is essential to this 
right that he shall use the detached lot or tract m 
good faith, in connection with, and as part of, the 
homestead,or, at least, that some act shall be 
done evincing an intention to use the detached 


7‘i7. 12M Trx 307—W<‘isor v Tiav- 
Colton Sold Piodufta Co, Civ 
App . 63 S W 2(1 246, < i ror refused 
--Connt My v John'.im, Civ App , 
250 S W 634—Vadeii v CoMicr, 

Civ App, 253 SW 8S0—Ewing v 
rfi]e\, Civ App , 246 S W 94 | 

29 C I ]> 823 note 7 [I'l (4). P 830 
note 32 

Bnie not applicable to nrban home¬ 
stead 

Okl—Standard v Eckor t, 249 P 278, 

110 GUI 124 

Conveyance of three separate pieces 
of land from hornostc ad, theK'bv 
^(M’laiating portions of lionu stead 
land*-, fiom other poitions, did not 
de‘,LT()v honn'stt ad character of parts 
sfporated from m.am body bv piercH 
roineved—Cmker v Crokei, 1> C 
Fla. 7 F2d 218 

Nature of title to land; leasehold 

(1) '‘Thi«< rule obl.ains regardless 
of th(‘ extent or nature of the defend¬ 
ant’s title to the land upon which he 
iesid('s and (which he] uses as a 
hoiTK'stead, tliat is, a leasehold or 
rental interest will sufTi(<* 

T^ler V .Jewett, 2 So 905, 82 Ala 
03 ”— J A Sloan & Co v Fields, 127 
So 810. 817, 221 Ala 54 

(2) Ia>iis(hold as supporting home- 
*=it( ad claim gcnerall\ f'tc infra 85 
35, Ala— Jeffrey v McCJough, 7 So 

533, 88 Ala G48 

Arbitrarv selection generally see su¬ 
pra § 63 

30. Tex—Vaden v Collier, Civ App , 
25 5 SW 889 

37. Kv—Hall v. Casebolt. 188 SW 

470, 171 Ky 477, Ann Cas 1917C 

1012 

38. Anz—Hooker v Head, 236 P 
711, 28 Ariz 308 * 

Ark—Pulse v McGiegoi, 17 SW.2d 
888 , 179 Ark 712 

Kan—Meech v Grigsby, 113 P 2d 
1 001 , 153 Kan 784—Commercial 

Nnt Bunk v ("arnahan, 276 1‘ 5 7, 
12 S Kan 87, 73 A L R 110 
Or Cabl( r v Alexander, 224 P, 1076, 

111 Or 257 


Wis—Eaton Center Co-op Cheese Co 
v Helntz, 244 NW 620, 209 Wls 
170 

29 CJ p 831 note 36 

‘Xand on which [dweUlng*] 

is situated’* 

As used in a statute providing that 
“the homestead consists of the dwell¬ 
ing-house in which the daimanl re¬ 
sides and the land on W'hich the same 
IS situated” the W'ords, “‘and the 
land on which the s ime is situated,’ 
admit of no ronstruclion whi< h will 
permit the in<lusion of a wholly iso¬ 
lated tract, no matter how much of 
the family livelihood is garnered 
from such tract ”—Voita v Buhre, 5 
P 2d 500, 502, 163 Wash 384 

XIKere parol license or privilege to 
use land for particular purpose is not 
an interest in land making it capable 
of being rontigiious for homestc.'^d 
rair poses —Commercial Nat Bnnk v 
Carnahan, 276 P 57, 1J8 Kan S7, 73 
A HR tin 

Parcels abutting on same road 

The fact that pare» Is s-eparated bv 
intervening lands of another abut on 
the same street or road doc s not con¬ 
stitute such a physical connection as 
to make parcels "contiguous”—Cn- 
hler V Alexander, 2J4 P 3 076, 3 11 
Or 257 

39. Wis —Bunker v Locke, 15 Wis 
635 

40. Or—^Cabler v Alexander, 221 P 
1076, 111 Or 257 

Division of tract bv street, etc , gen¬ 
erally see Infra 5 66 

41. Ala —J A Sloan & Co v Fields, 
127 So 81^ 221 Ala B4 

[ Okl —Powell v Powell. H 6 P 2d 889, 
189 Okl 255- Exchange Nat Hank 
of Tulsa V Rose, 103 P 2d 496. 187 
Okl 481—Morev v James. 276 P 
707, 136 Okl 174—Morey v James, 
248 P 591, 118 Okl 277—Williams 
V Watkins. 239 P 643, 93 Okl 112 
gp—Farmers’ & Merchants’ Nat 
Bank of Mllbank v Bank of Com¬ 
merce- of Mllbank, 206 NW 691, 
49 S D 130 


Tex —Cocke v Conquest, 35 S W 2d 
673, 120 Tox 43. affirming, C<im 
App, 13 S W 2d 34S, which affirmed. 
Civ App . 2 S W 2d 992—Acdullea v 
Willis, 16 SW 746, 81 Tex 169— 
Haves v First Trust Joint Stock 
Land Bank of Chicago, Civ App, 
311 S W 2 d 1172, error dismissed— 
Booth V H P I^roUght & Co, C'lv 
App, 89 SW2d 432, error dis¬ 
missed—Rockett V Williams, Civ 
App, 78 SW2d 3 077—Weiftcr v 
Travis Cotton Seed Products Co, 
Ci\ App, 63 S W 2d 24 6 , error re¬ 
fused 'Pt arson v Felps, Civ App, 
53 S W 2 d 495, error refused— 
Younglilood V Youngblood, Civ 
App 46 S W 2d .390, modified on 
othc'r grounds 76 S W 2d 759, 124 
Tex 3 84—Vaden V Collier, Civ 
App. 253 SW 889—Ewing v Riley, 
Civ App . 246 S W 94 
29 CJ p 831 note 39 
Neccsj^ity of actual occupanc'y gen¬ 
erally see supra § ,33 

“The nncleuB must be thf‘ lot upon 
which the dwelling is situated This 
lot will draw to it such other,s as 
may he fonvenientlv near to it and 
mav be used in conne<tlon with It 
for the comfort and convenience of 
the family”—Panhandle Const Co v 
Fleshc r, Tex Civ App, 87 S W 2d 273, 
271, erior dismissed 

Principal use 

It Is essential to the acquisition of 
the homestead that the principal use 
of the detached tract should be m 
connection with the homo and for the 
comfort and (onvenience of the fam¬ 
ily—Benzel v Commercial Nat Bank 
of Sherman, Tex Civ App , 1 S AV 3d 
695, error dismissed— 29 C J p 831 
note .39 Le] 

Fartionlar uses held enffleient 

(1) Use as children’s playground 

—Panhandle Const Co v Plesher, 
Tex t^iv App , 87 S W 2d 273, error 

dismissed 

( 2 ) Use for farming and grazing 
—Cocke V Conquest, 35 S W 2 d 673 

,120 Tex 43, affirming, Com App, 13 
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parcel in some way in connection with the home 
place for the comfort, convenience, support, or 
benefit of the family.^2 However, it has been held 
that, if a detached lot is actually used for home¬ 
stead purposes, an open claim to it as a part of 

the homestead is not necessary. “*2 

Lots or tracts leased to others. Separate and de¬ 
tached lots or tracts of land which arc not only not 
used in connection with the home place, but are 
leased to others, cannot be claimed as parts of the 
homestead 

Noncontiguous parcels lying within and without 
limits of municipality. Even in jurisdictions where 
noncontif^uous tracts may be claimed as a home¬ 
stead, It IS not permissible to claim a lot within the 
limits of a municipality and a tract lyiiip: outside the 
limits thereof,^ 5 for as appears supra § 53, one is 
not entitled to a mixed homestead, part urban and 
part rural. 


§ 66. - Division of Lot or Tract by High¬ 

way, Street, or Alley, Railway, 
Stream of Water, Fence, or Garden 

Where the legal limit of value is not exceeded, and the 
whole IS used for homestead purposes, a landowner is 
commonly allowed to claim a homestead in a lot or tract 
divided by a highway, street, or alley, railroad right of 
way, stream, quarter-section line, fence, or garden. 

Both in jurisdictions where a homestead may be 
claimed in noncontip^uous tracts and in jurisdictions 
where it may not,^® it is commonly held that an 
owner of land may claim a homestead in a lot or 
tract divided by a highway, street, or alley,rail¬ 
road right of way,**® stream of water,quarter-sec- 
lion line,^® fcnce,^^ or garden, provided the val¬ 
ue does not exceed the limit fixed by constitutional 
or statutory provision ,•'^2 but it is essential, for 
this purpose, that the whole shall be used for pur¬ 
poses of a homestead,and hence if a part is used 
merely for purposes of profit by renting it to ten¬ 
ants, the part so rented cannot be considered as 
within the homestead exemption The contiguity 


S W 2d 348, which affirmed, Civ App , 
2 S W 2d 092—While v Blackman, 
Tex Giv App , 368 S W 2d 531 

(3) Use for pasturing: animals — 
Browning* v l*aschal, Tex Giv App , 23 
S W 2d 818 

(4) Use for growing crops to feed 
owner’s animals—Engbrock v Haid- 
usek, TexUivApp, 05 S W 2d 520, 
error refused 

(5) Use of SIX tracts of land, on 
two of which owner had his resi¬ 
dence and a general store and black¬ 
smith shop, and the others of which 
he farmed. either jiersonaliy or 
through hired help or share croppers 
—In re Buie, D C Tex , 287 F 896, 
afllimed, CCA Rockhold v Buie, 
203 P 3021, certiorari dimlod 44 S Ct 
40J, 264 US 5S8. feS U Ed 864 

Sale of products and use of money to 
support family 

The more fact that the products of 
the detached tract were sold and the 
money used to support the family 
will not support the homestead claim 
—r’armers’ Nat Bank of .Seymour v 
Coffman, Tex Civ App , 79 S W 2d 905 
—2‘> CJ P 831 note 39 [d] 

Corpus Juris statement cited in 
connection with holding as to parcels 
cornering on each other—Comnn'rcial 
Nat Bank v Carnahan, 276 P 57, 58, 
128 Kan 87, 73 A L. K 110 

42. Okl—I'owell v Powell, 116 P 2d 
889, 189 Okl 255—Exchange Nat 
Bank of Tulsa v Rose, 103 I’ 2d 
496. 187 Okl 4S1—Williams v Wat¬ 
kins, 219 P 64 3, 9.3 Okl 13 2 
Tex —Booth v JH P Drought & Co , 
Civ App , 89 S W 2d 432, error dis¬ 
missed 

29 CJ p 831 note 40. 


43. Tex—Jacobs v Hawkins, 63 
Tex 1 

44. Tex —Blair v Park Bank & 
Trust Co. 130 S W 718, 61 Tex Civ 
App 441 

29 CJ p 831 note 43 

45. Tex—Alexander v Wilson, 77 
SW2d 873, 124 Tex 392, 128 ALR 
412, revel sing Wilson v Alexander, 
Civ App, 50 SW2d 440—First 
Coleman Nat Bank of Coleman v 
Childs, Civ App, 113 S W 2d 602, 
error refused 

29 CJ p 832 note 4,5. 

46. Ariz —Hooker v Head, 236 P 
71 1 715 28 Anz 308, quoting Cor¬ 
pus Juris. 

Separate and detached parcels of land 
generally see supra 65 

47. ArIz—Hooker v Head, supra, 
quoting Corpus Juris. 

Neb—Davl.s v Davis. 199 NW 113. 
13 2 Neb 178 

Or—Cubler v Alexand<*r, 224 P 1076, 
111 Oi 2.37 

Tex—Youngblood v Youngblood, 76 
SAV2d 759, 124 Tex 1S4, modify¬ 
ing. Civ App , 40 fc} W 2d 390—Hayes 
v First Trust Joint Stock Land 
Bank of Chicago, Civ App, 111 S 
W 2d 117 2, erior dismissed—Eng¬ 
brock V llaidusek, Civ App, 95 S 
W 2d 520, erior refused—Panhandle 
Const Co V Flesher,’ Civ \pp , 87 
S W 2d 273, error dismissed 

Wis—Hainz v Kurth, 27S NW 113, 
227 Wis 260—Eaton Center Co-op 
Cheese Co v Heintz, 241 NW 620, 
209 Wis 3 70 

Contra Meech v Grigsby, 113 P 2d 
1093, 153 Kan 784 

29 CJ p 832 note 48 

48. SD—Edelman v Scandrett, 293 
NW 817, 67 SD 453 
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Tex—Hayes v Fust Trust Joint 
Stock Land Bank of Chicago, Civ 
App, 331 S W 2d 1172, error dj.s- 
missed 

29 C J p 832 note 49 

49. Wis—Bunker v Locke, 15 Wis 
035 

50. Ill —Darby v Dixon, 4 Ill App. 
187 

51. Tex—Little v Baker, Civ App. 
26 SW 305, rehearing 25 S W 111 

52 La—Farmers’ Mercantile <” 0 , 
Ltd V Guillory. 90 So 222, 3 49 I^a 
858 

63. Ariz—Hooker v Head 236 P. 
714, 73 5, 28 Ariz 308, quoting Cor¬ 
pus Juris. 

SD—Edolman v Scandrett, 293 N. 

W 817, 67 SD 453 
29 C J p 832 note 64 

54. Ariz—Hooker v Head, 2 !6 P 
73 4, 715, 28 Anz 308, quoting Cor¬ 
pus Juris. 

SD—Edelman v Scandrett, 293 N 
W 817, 67 SD 453 
Tex —Youngblood v Youngi»]ood, 76 
SW2d 759, 124 Tex 3S4, modifj- 
ing, Civ App , 46 S W 2d 390 
29 C I p 832 note 55 

Cultivation of crop for sale was 
held not homestead use—Benzel v 
Commercial Nat Bank of Sherman, 
TexCivApp, 1 S W 2d 695, erioi dis¬ 
missed 

Owners’ Intent to use tract as part 
of homestead was held insufficient to 
make it such—Benzel v Commercial 
Nat Bank of Sherman, supra 

66. Miss—Rhyne v Guevara, 6 So 
736, 67 Miss 139 
29 CJ p 832 note 56. 
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or compactness of tracts is commonly regarded as 
not affected by division of lands in the modes pre¬ 
viously set forth,®® except where the fee of streets, 
alleys, and other public grounds which have been 
dedicated to the public use is regarded as vested in 
the public and not in the abutting owners.®"^ 

§ 67. - Part of Lot, Tract, or Building 

Subject to limitations as to area, and the requirement 
that the dwelling house be included, a homestead may 
be carved out of a larger tract. A portion of a building 
may constitute a homestead. 

A homestead may be claimed on the fractional 
part of a lot,®® and may be carved out of a larger 
tract providing no more is set off than is allowed 
by the homestead provisions,®® and provided it is 
set off so as to include the debtor^s dwelling house 

A portion of a building, as in the case of an 
apartment in an apartment house, may constitute a 
homestead Where a part of a building aban¬ 
doned as a part of a business or residence honic- 
ste<id could not be separated, divided, or partitioned 
from the main building, but was a part of the 
same structure, the homestead exemption was ex¬ 
tended thereto ®2 

§ 68. - Appurtenances 

A homestead includes everything appurtenant to the 
dwelling which may be, and is, used for the more perfect 


enjoyment of the home; but property cannot be considered 
appurtenant unless It Is used principally and In good faith 
for homestead purposes. 

Unless there is some express provision to the con¬ 
trary, a homestead includes not only the dwelling 
house and the land on which it stands, but every¬ 
thing appurtenant thereto which may be, and is, 
used for the more perfect enjoyment of the home 
It includes lots or parcels of land used by the 
homestead claimant and his family for purposes 
immediately connected with their residence and the 
enjoyment of their homestead exemption out¬ 
buildings ,®® yards,®® a playground ,®'^ family or¬ 
chards a garden,unless its use is merely occa¬ 
sional and incidental and not primarily for secur¬ 
ing products for home consumption,'^® or unless the 
garden is a rural tract and the residence property 
urban a farm, if the homestead is situated in 
the country ,'^2 an irrigation canal on a farm a 
storehouse erected on a lot inirchascd with the pro¬ 
ceeds of the sale of a homestead fixtures per¬ 
manently annexed to the soil, as appears supra § 
52, and easements 

JVhat arc not appurtenances zvithm rule Prop¬ 
erty cannot be considered appurtenant if it is not 
used principally and in good faith for homestead 
purposes The homestead must center in and 
about the dwelling house, and does not extend to 
any part of the real estate beyond that portion of 


50 Anz—Hooker v Hoad, 236 P 
711, 28 Arl/ 308 

Op — ('abler v Alexander, 221 P 1076, 
111 Or 257 

Tex - -Youngblood v Youngblood, 76 
SW2d 750, 124 Tox IS I, modify- 
ins. Cjv \f)P, 46 S W 2d 390 
29 C T p Si2 notes 48 [a], 49 [c] 

Pee In hlgrliway 

"The two traLts are separnled bv a 
public hiRhwav, but are nevertheless 
(ontifjuous, since the fee to public 
hiphwav*^ lemains In the landowner, 
the public hav inpr but an easement" 
— Davis V Davis, 199 N\V 113, 114, 
112 Neb 178 

57. Kan—Meec h v (Jri#?sby, 313 P 
2d 1091, IT).! K.in 784 

58 Tex—General Bonding: & Cas¬ 
ualty Ins Co V Trabue, Civ App, 
174 SW 689 
29 € J p 832 note 58 

59. Okl—Morey v James, 276 P 
707. 136 Okl 174 

29 C J p 832 note 59 
Amount and extent .sec supra §8 56- 
58 

60. Iowa—Berner v Dellinper, 222 
N W 370, 206 Iowa 1382 

€1. Or—In re Potter’H Ebtate, 69 P 
2d 253, 154 Or 167—Smith v Kay, 
54 P 2d 1160, 153 Or 80, reheaiing 
denied 55 P 2d 794, 163 Or 80— 


Moodv V Baker, 20 P 2d 1069, 1 12 
Or 559 

Wash—Slate ex rc*l Van Doren v 
Supenor Court for King: County, 
37 P2d 215, 179 AVash 211 

Oceupanry bv tenant generally «iee 
supia 8 37 

62 Tex—Bente v Sullivan, 115 SW 
350, 52 Tex Civ App 454 

63. ITS—In re Jarrell, DC Cal, 34 
F 2d 970—In re Buie DCTtx, 287 
F 896, afllrmed, CCA, Kockhold 
V Buie, 293 F 1021, certiorari de¬ 
nied 4 1 set 402, 264 US 588, 68 
D Kd 86 1 

NH -Avery v Davis, 128 A 332, 81 
N H 414 

Or—Smith v Kav, 54 P 2d 1160 1161, 
153 Or 80, quoting Corpus Juris, 
and rehearing denied 65 P 2d 794, 
151 Or SO 

29 CJ p 833 note 61. 

l^eadiugr case 

Cal—Gregg v Bostwick, 33 Cal 220, 
91 Am D 637 

“Necessary farming- implements” 

in< ludes a pumping plant—First Nat 

Bank v Dabit, 109 So 400, I6l La 

719 

64. ITS—In re Jarrell, D C Cal, 31 
F 2d 970 

29 C J p 833 note 62 

65. U S —In re Jarrell, supra. 

29 C J p 833 note 63 
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66. Kan —Ashton v Ingle, 20 Kan 
670. 27 Am R 197 

67. Tex—C D Shamhurger Lumber 
Co V D(‘lavan, Civ App , 106 S W 2d 
351, eiror refused 

68. Tex — Bnn v Ander'^on, 60 S W 

778 25 Tex Civ App 323 

69 Tex—C D Shamhurger Lumber 
(^o V Dflavan Civ App, 106 SW 
2d 351, error refused 

29 CJ p 833 note 66 

Homestead situated in the county 

V S —In re Jan ell, D C Cal, 31 F 2d 
970 

70. Tex—Blum v Rogcis, 15 S AV 
111 78 T(>\ 530 

29 CJ p 833 note 67 

71. Tex —George v Kyon, Civ App , 
Gl SAV 118 

72. US—In re Jarrell, D C Cal, 34 
F 2d 970 

73. La —First Nat Bank v Labit, 
109 So 400 IGl La 719 

74. Kv —Green v Pennington. 97 S 
W 766. 12J Ky 8.17, .30 Kv L 203 

75. Cal—Payne v Cummings, 80 P. 
620, 146 Cal 426, 106 Am S R 47 

20 C J p 833 note 71 

76. Iowa—Van Law v Waud, 272 
NW 523, 223 Iowa 208. 

29 C J p 833 note 72 
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Except in so far as inconsistent with constitu¬ 
tional or statutory limitations as to the extent, see 
supra §§ 56-58, or the value, see supra § 61, of the 
homestead, the exemption may extend to the im¬ 
provements made on the premises,^® the right of 
exemption as to such improvements dating from the 
acquisition of the homestead but the improve¬ 
ments must be physically connected with the resi¬ 
dence or business Similarly, unless prevented by 
limitations as to the extent or the value of the 
homestead, the owner of a homestead may purchase 
a fraction of the same lot on which the homestead 
IS situated and impress it with a homestead char¬ 
acter where he fears that it may he used for pur¬ 
poses detrimental to his homestead,^® but he can¬ 
not for that purpose acquire lots separate and dis¬ 
tinct from the one on which the homestead is sit¬ 
uated An owner cannot build an unnecessary 
addition to his residence and claim it and the 
ground on which it stands as a part of his home¬ 
stead where such addition is practically an inde¬ 
pendent structure and might be detached wilhonl in¬ 
terfering with the use of the home stead 

An addition to the homestead, purchased partly 
with profits from the homeste id itself and partly 
with other funds, may be equitably apportioned so 
as to exempt the part represented by the foimer 
funds 


77. Ala—Mosolov v NcvUIp, 129 So 
12, 221 \la 429 

Iowa “ Van liuw v Waud, 272 NW 
r>:2. 22*1 Iowa 2ns 

VL --laa* V Follonsliy, 8!! A 916, 86 
Vt 4 01 

78. Mn - Mosflev v 129 So 

12 221 AUi 420 

79. Tnwa --Shrint r v CIu*rn>k, 107 
NW 801. I,j0 Iowa bSG 

80. M —True v Mornll, 28 Vt 672 

81. Mo—Mevor V iNukervon, 13 SW 
004, 100 Mo ROO 

Vt—True v Moinll, 28 Vt 672 

88 . Kan — Mounqu.nnd v Halt, 22 
K.in 504 U Am II 200 

83. low’ti—(’Has <\uinty Hnnk v 
Weber, 48 NW 1007, 83 Iowa 63, 

32 Am S It 288, 12 L. U A 4 77 

84. ,S D—Henrv V Mende County 
^Rtink, 148 N \V, 626, 34 SD 309 

29 CJ p 814 note 80 

Unlawful use of premises sec eupia § 

86 . SD —Henry v. Meade County 
Hank, supra 

29 t; J p 8.n note 81 

86 . Tex—Thomas v Tvlor, Com 
App , 8 S W 2d 350, reversing Ty- 
h'l V Thomas, Civ App. 297 SW 
f)00--Dcwis V Lindsley, Civ App , 

88 S W 2d 648, rcvoised on other 
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prounds Lindslcy v Lewis, 84 S 
WJd 994. 125 Tex 830 
2^9 CJ p 8*14 note 84 

Kouie 

Tex—Thomas v Tyler, Com App , 6 
S W 2d 350, revorsinp Tylrr v 
Thornns, Civ App '»97 SW 609 
Snlarpement of buildlner nrrupifd, 
hv owra r of rct-idtnoe homeslt-ad, as 
husinoss homestead will be exempt 
—Mays V Mavs, Tex Civ App, 4 3 S 
W 2d 14 S, error refu'^t d 
Effect of asslgrnment of rent 

That part of rent realized from 
Tiarts of urban homostfsid had been 
assigned lo owner’s eredUors to dis- 
ehavKc p.irtifular debt was held not 
to deprive rented pioptilios ot 
“homc>st«ad’' character, within eon 
Rtitutional provision that exemption 
“sluill not txfend to more Iniprove- 
nunts or bufldinps thcin the rtsidiiite 
and buMm ss house of the owner”— 
(’owdory v Herrinp, 144 So 348, IOC 
Kin 567, denyJngr rehearinp 143 So 
43J, 100 Fla 567 

Burden ol Mbowlnir eaccesilve Im¬ 
provements 

Under constitutional provision that 
“exemption shall not extend to more 
iinpi ovcnients or building:6 than the 
residcnc c and business house of the 
ownei,” burden is on Judftinent credi¬ 
tor to show clearly that there were 
more improvements on the land than. 


such residence nnd business house — 
Cowderv y Honing 144 So *HS 106 
Fla 567 deriving rehearing 14 J So 
433, 106 Fla 567 

87. Iowa—Ami r K an Sav HinK of 
Marengo v Willenhrock, 228 NW 
295, 209 Towa 250 

88- Fla—Smith v Cuckrnhcime r, 27 
.So 900, 4 2 Fl,i 1 

“BuBlneBB house’' 

Taintshop and garage, erected on 
urban hornt stead land, and rcvtuiiie 
of which conslitiJlodl widowed home- 
hloader’fo principal means ol liveli¬ 
hood, was held exempt from execu 
tion as "business house" w'lthin con¬ 
stitutional jirovision extending ex¬ 
emption “to no more iniprovements 
or buildings than tjie residence and 
business house of the owner"— 
Cowdery v Herring, 14 3 4 3 1. 4 H. 

1(>6 Fla 667, lebeairing denied 144 So 
348, 106 Fla 567 

89. Tex—Little v Uaker, 11 SW 
5 49 

29 C J p 834 note S8 

90. Tex—Little v Uaker, 11 SW 
649—Ijittle V l?akor Civ App , 26 
SW 306, ren'crsing L5 S W 143 

91. Iowa—G renew eg v Beck, 62 
NW 31, 93 Iowa 717 

92. Ga —Kiser v Dozier, 30 S E 
967, 102 Ga 429. 66 Am S R 184— 


the dwelling and land used in connection therewith 
and within the value fixed by the statute,or to 
buildings used as a source of revenue 78 A debtor 
cannot cover his premises with trade buildings and 
claim all as exempt 7® Appurtenances will not in¬ 
clude a building used for a storehouse and an occa¬ 
sional working place,woodland not adjoining the 
home tract from which the debtor obtains fucl,*^ a 
grist mill, not inclosed with the mam homestead,®- 
a stable used in carrying on the business of a hotel 
where the homestead is established in the hotel, 
or a building on the premises in which claimant op¬ 
erated an illegal Inisincss 

Permts^we staliitc A statute providing that a 
shop, store, or other building situated on a home¬ 
stead and used and occu|)icd by the owner in the 
transaction of his ordinary business may be deemed 
appurtenant to the homestead is permissive and not 
mandatory.®® 

§ 69. -Improvements, Additions, and Ma¬ 

terials Therefor 

Except as Inconsistent with legal limitations as to 
the extent or value of the homestead, the exemption may 
extend to improvements made on the premises Materials 
purchased for use In erecting or repairing the dwelling 
house are generally held exempt if the residence itself 
would be. 
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While there is some authority to the contrary, 

It IS usually held that materials purchased with the 
dcsifjn of using them in erecting or repairing the 
dwelling house are exempt if the residence itself 
would be,®^ the exemption relating back to the time 
of purchase of the premises with intent to make 
them a homestead 

§ 70. Rents, Profits, and Products of Home¬ 
stead 

a Rents and profits 
b Products 

a. Eents and Profits 

It is generally held that rents and profits arising from 
the homestead estate, so long as it retains its character 
as such, are exempt; but authorities differ as to whether 
property purchased by the head of a family with home¬ 
stead income is to be treated as exempt as being part of 
the homestead estate. 

While there is authority to the contiaiy,*^® it is 
very generally held that rents and profits arising 
from the homestead estate, so long as it retains 
Its character as such, arc exempt but the gen¬ 
eral rule has not been applied to rents from a 
business homestead 


§ 70 

Property purchased with profits. In some juris¬ 
dictions property purchased by the head of a family 
and paid for exclusively out of the income of the 
homestead is regarded and treated as an addition 
to the corpus of the homestead estate, and is ex¬ 
empt as a part thereof,although the head of the 
family may have contiibutcd his labor in managing 
the homestead estate but in other jurisdictions a 
contrary view is maintained ^ 

Where a conveyance of the Iwmcstcad is set 
aside, the homestead claimant will not be entitled 
to rents during the time that he was voliinlarily out 
of possession by reason of his conveyance ^ 

b. Products 

The exemption extends to crops growing on the home, 
stead premises, or matured but ungathered, but au¬ 
thorities differ as to whether crops are exempt after 
severance Underlying strata of coal are exempt as part 
of the homestead. 

The exemption extends to crops growing on the 
homestead jiremises, or matured but ungathered,^ 
and, according to some decisions, to crops which 
have been severed therefrom but other decisions 
hold that the crops arc cxcmjit only so long as they 
arc not severed from the soil 6 Underlying strata 


Vinini^ \ Oflioers of Ct , 8 S K 18R, 
82 r.a 222 

of homestead generally see 
infra ^ 70 

93 NTT—Carkin v Babbitt, 58 Nil 
579 

94 Wis—Sfhwitzko V American 

Nat Tlank, 8 N W 2d 303 

:>') C 1 p 834 not€ 93 

95 Wis -Sc.h\Mt7ke V American 

N.it T^iink, feupra—Scofield v Hop¬ 
kins, 21 N\V 259, Cl V/ls 370 

96 NC—ritizins’ Nat Bank v 

tJif en, 78 N C 2M 

20 i p 834 note 04 

97. Kan - - C C Taelv Lumber Co v 
Kitfli 2^.6 P 13 i 134, 123 Kan 441, 
ciuoting^ Corpus Juris. 

Muh- Tiailold v Lewandowska, 8 
N W 2d 131 

Tex —W E Thomas Ijiirnbcr Co v 
MiCJain CivApp, 204 S W 250, 
251 quoting Corpus Juris. 

29 (M p 834 note 95 
Interests in oil and gras 

(1) An obligation under oil and 
gas lease to pay deferred rentals in 
the future is an “inl^resr in realty” 
and hence subje( t to wife’s home¬ 
stead rights—C’ales v Croene, Tex 
Civ App , 134 S 2d 592 

(2) When, after giving of oil and 
gas lease, royalty Interest remains 
Joined with title of those owning and 
using land as homestead, homestead 
use continues to extend to and pro¬ 
tect, and right of homestead owner 
continues to include, such interest — 


Evans v Mills, C C A Tex , 67 F 2d 
840 

Physician’s use of articles included 
in his homestead, in earning fifs 
through the oxeicise of his skill, 
does not exempt such eainings as 
“aiislng from” hia homestead -- 
Staples V Keistei, 8 SE 421, 422, 
81 Cla 772 

98. Tex—Sargeant v Sargeant, Civ 
App, 10 SW2d 3S2. tirtififd ques¬ 
tions answered 15 S W 2d 580, 118 
Tex 313 

20 C .T p 834 note 96 

99. (Ja—Kiser \ Dozier, 30 S E 007, 
102 Gn 420, 66 Am S K 184 

20 C T p 834 note 07 

1. Ga—ICiser v Do/iei, supra— 
Kupfeiman v. Butkholts, 73 Ga 
778 

2. NC—Citizens’ Nat Bank v 
Gicen, 78 N C 247 

29 C J p 835 note 09 

3. K\ —Wing V Hayden, 10 Bush 
276 

4. Kan — C Iselv Lumber Co v 

Klteh, 250 133, 134, 133 Kan 

411, quoting Corpus Juris. 

Tex—Nat Bank v Solis, Civ 
App, 137 S W 2d 142, error refused 
—Rutherford v Vand\ grift, Civ 
App, 73 SW2d 560—Mtlntyie v 
Oliver Motor Co, CivApp, 30 S 
W 2d 241, error dismissed—West 
V U S Fidelity & Guaranty Co, 
Civ App , 298 S W 652—Collett v 
Brokaw. CivApp, 296 SW 333, 
reversed on other grounds Brokaw 
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V Collett, Com Aop , 1 S W 2d 1090 
—Crv v .T W Bass Htirdware, 
CivApp, 273 SW 34 7- Stephens 

V Cox, CivApp, 355 SW 211, le- 
htariMg domed 256 SW 043 

29 CJ p 815 note 2 

Reason for rule 

"Ungatluiad crops on a homostiad 
[are] a part of the realty” 
—First Nat Bank v Cooper, Tex ('’iv 
App, 12 SW2d 271, 274, error re¬ 
fused 

Crop on unnecessarily large area 

Entire crop, ^rowii on land which 
is largfr in area than is msessari 
for lisp and ot eupanev iiv homestfad 
elaimant as dwelling, cannot lie held 
iiy flairiMnl during veai of ledemv'- 
tion, exempt fiom litn for initiesr 
and taxes paid l>y rnortgagt^e pur¬ 
chasing preriiis('s at forei lopure — 
John Hancock Mut Life Trip Co v 
Wagnei, 24 T^ 2d 420, 174 Wash 185, 
afflimtd 27 P 2d 1118, 171 Wash 1S5 

5. Va—Ncldolt v Shackic'lon, 69 S 
E 940 111 Va 707, 32 L R A ,N S , 
577, Ann t\iP J 03 3A 117. 

29 C J p 835 note 3. 

6 . Tex - First Nat Bank v Solis, 
CivApp, 137 S W 2d 14 2, error re¬ 
fused—Ruthc'rford v Vandv griff, 
CivApp, 73 SW2d 569—Mclntvre 
v Oliver Motor Co. Ci\ App, 20 
S W 2d 211 error dismissed—(\)J- 
lett v Brokaw, Civ App , 206 S W 
333, reversed on other grounds 
Brokaw v. Collett, Com App, 1 S 
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of coal are a part of the homestead and, as such, 
exempt ^ 

§ 71. Proceeds of Voluntary Sale or Mort¬ 
gage 

a. In general 

b. Proceeds given to wife 

a. In General 

As determined by the statutory provisions, the pro¬ 
ceeds of a voiuntary saie of a homestead may be exempt 
In ail circumstances, or not exempt, or unconditionally 
exempt for a designated period, or exempt, for a desig¬ 
nated or reasonable period, if intended for reinvest¬ 
ment in another homestead 

A statute providing for the exemption of the pro¬ 
ceeds of an execution sale of a homestead, up to 
a stated sum, has no application to a voluntary 
sale ^ 

Statutes gwtng absolute right of exemption Un¬ 
der the statutes of some states the proceeds of a 
voluntary sale of a homestead are exempt in all 


circumstances; the exemption is in no way depend¬ 
ent on the vendor’s continuing to be a housekeep¬ 
er, or on his intention to acquire another homestead, 
or on the intent with which he keeps the proceeds ® 

Statutes giving no right of exemption. Under 
the statutes of some states it has been held that on 
a» voluntary sale of the homestead the benefit of the 
homestead law is lost and that the proceeds of the 
sale are not exempt,except to the extent of ex¬ 
emptions allowed a debtor in personal property 

Statutes giving unconditional protection for des¬ 
ignated period Under the statutes of some states, 
proceeds of the sale of a homestead are protected 
absolutely for a designated period after the sale,i2 
unless the owner abandoned the homestead befotc 
the proceeds were paid over, condition at¬ 
taches to this exemption, not even that the sale 
shall be made for the purpose of investing in an¬ 
other homestead After the expiration of the 
time fixed by statute, the proceeds of the sale are 
liable for the seller’s debts,and the transfer 


W 2d 1090—Cry v J W Kass 
Hardware, Civ App , 273 SW 347 
29 C J p 835 note 4 
Proceeds of crops are not exempt 
aflet severance, and such proceeds 
are suiijeet to a Kainlshrnent leviecJ 
whUe crops were unt;at.hcTed—^West 
V U S Fidelity & Guaraniv Co , Tex 
Civ App , 298 S W 652 

Xn OUalioina “crops thrown on the 
homestead, when matured and sev¬ 
ered fiom the soil, are not exi>mpt 
from forced sale, unless j^anie come 
wilhln the provisions of section 6595, 
COS 1921, subil 15 exempting ‘all 
provisions and foiaKe on hand, oi 
KrowiiiR for home consumption, and 
for the use of exempt slock for one 
year’’’—loncB v First Nat Uank, 
228 992 102 Okl 1S5 

7. Ark—Hutler v Uuller, 2 S W 2d 
63, 176 Ark 126—Russcll v Uc n v, 
67 S W SC4. 70 Ark 317 

8 . SD—Smith V Hart, 207 N W 
657, 49 SI") 582 46 A 1. R 811, fol- 
lowc'd in 207 NW 659, 49 S 1) 5S7 

Proceeds of judicial or c xec ution sale 
SCO infra S 75 

9. VI —Locke v Post, 45 A 226, 71 
Vt 34‘t, 76 Am S K 778 

29 C‘ J T> 8 15 note 9 
In Florida "if a permissible con- 
\e\iii\ce ()1 a homc'stead for a proper 
consuh'iation is made, the considera¬ 
tion takes the place ot the extmipted 
properly "—Norman v Kannon, 182 
So 903. 905, 133 Fla 710 
In aeorg-ia, “in a suit bv the judg¬ 
ment creditor aKainst the dc'htor to 
subject to the plaintiff’s dc lit funds 
arising from the sale of the prop¬ 
erty . . . exempted [as a home 


steadl. a verdict for the defendant 
was authorized”—Kirkpatrick Haid- 
ware Co v Rogers, 134 HR 806, 35 
GaApp 790 

Xn Kentucky 

(1) Some decisions seem to hold 
without ctualiflc ation that the pio- 
coods of a voluntary conveyance of a 
homestc'ad me cxemiit —Mason v 
Southern Deposit Rank, 17 S W 2d 
1022, 229 Ky 728—29 CJ p 835 note 
9 le] (3) 

(2) Other decisions hold that the 

proc c•eds, to he exempt, must be in- 
vesttd in another homt^tead, or in 
otlui cxc'mpt propertv —Mai cum v 
Rdwaids, 205 S W 798, 181 Ky 683 
—29 ("J p 815 note 9 [c ] (2), p 836 
nolt s 24 25 

(3) Oth(*t Kintucky decisions see 
29 CJ p 8 35 note 9 Ic] (1), (!) 

Xn MiBiiBBippi, i)Uipose of statutes 
providing for homestead exemption 
and that c>xernption shall not be lost 
hv disposal of pioportv Is “to give 
(hf light to retain ‘he proceeds of 
the sale of the homestead, should it 
he host 1o sell it”—Hank of Myrtle 
N Cairiflon, 184 Ho 291, 293, 183 

Miss 526 

In Oiegon, “by the express provi¬ 
sion of thc‘ Homestead ^ct, Ihc* ex¬ 
emption is not impair(d l>v the sale* 
of the property”—Stewart v Rlatk. 
22 V 2d 336, 338, 143 Or 291 

10. SC—I’roplc’s Rank of Campo- 

bello V O’Shields, 166 SE 35J, 167 

SC 206 

Tenn —Timothy Dr\ Goods Co v 

Hyde, B Tenn App 491 
29 ('• J p 836 notes 7, 8 
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11 Ark—Tuckc*r v Stell, 272 SW 
864. 169 Aik 1 

12 . Tex—TIenrv v Roedker, Civ 
App, 141 S VV 811 

20 C J p 835 note 10 

Proceeds “not exceeding the amount 
of the exemption*’ 

Nob—Moytr v I’latt, 201 NW 86, 
80, 137 Neb 714 

Only homestead within state held 
c'ontcmplated by sf.ilutc* Wm Cam¬ 
eron A' Co V Abbott, Tex Civ App 
258 S W 562 

TrausactionB not constituting sale 

(1) Where lessor placed oil lease 

covering homeslead in escrow and re¬ 
ceived forfeit money on Ic sst c 's fail¬ 
ure to perform, the iransaction was 
held not ‘sale” of homestead, &o as 
to make proceeds exempt 1 rom gai- 
nishment—Norman v Wilson, Tex 
Civ App, 41 S 2d 331, error re 

fused 

(2) An agreement bv owner of 

homesleid for sale of raluhc from 
homc*stt*ad to .state highway dejiart- 
ment at rovaltv price per cubic yard 
for ac'ceptahle material was not a 
conve\ance of “mineiais in iilace,** 
and hence proceeds from the sale did 
not constitute proceeds I rom sale 
of “homestc'ad,” or any portion there¬ 
of In such manner* as to he exc'mpt 
from garnishment—Coopc>i \ Cocke, 
Tex (hv App , 145 S W ‘id 275 

13. Tex - Ingram v Hummers, Civ 
App, 29 S W 2d 447, error dis¬ 
missed 

14- Neb—Corev v Plummer, 67 N 
W 415, 48 Neb 481 
IB. Tex—Simmons-Newsome Co, v 
Malin, Civ App, 196 SW 281 
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thereof, within the period fixed by statute for re¬ 
investment, to a third person without consideration 
will not exempt the proceeds from seizure by cred¬ 
itors of the seller if not invested within the statu¬ 
tory period The statutes do not apply where the 
conveyance is in effect a gift, although for an ex¬ 
pressed consideration, and there are no proceeds 
to be exempted The term “proceeds” as used in 
these statutes has been said to mean some tangible 
thing which is the subject of manual delivery and 
receipt 

A partial payment made to the owner of the 
homestead sold by him is part of the proceeds of 
a sale to the same extent as the icmaindcr consti¬ 
tutes part of such proceeds 

Statutes protecting proceeds intended to be rein¬ 
vested in new homestead Under the statutes of 
several jurisdictions, the proceeds of a sale of his 
homestead by a debtor for the purpose of investing 
in another homestead are protected prior to such 
reinvestment Under these statutes the mone> 
arising from the sale is not exempt unless the sale 
was in pursuance of a design to purchase another 
homestead; the intent to invest the proceeds in an¬ 


other homestead must be formed at or before the 
time of the sale.^i As the matter of intention lies 
peculiarly within the knowledge of the debtor, the 
burden of proof of intent to reinvest in another 
homestead is on him 22 One who abandons all 
homestead rights in property before selling it can¬ 
not claim to have acquired exempt proceeds for 
reinvestment in another homestcad.23 

In the absence of a statutory provision fixing the 
period within which investment in a new homestead 
must be made,24 a reasonable time will be allowed, 
for the purpose of protecting the proceeds, or a 
new homestead in which the proceeds are invest¬ 
ed, from the claims of creditors,25 and what will 
be a reasonable time must depend on the facts of 
each particular case 2® Other authority has re¬ 
quired a sale for immediate reinvestment 2^ 

Where the statute authorizes an entire change of 
homestead by the owner, the exemption has been 
held not lost because of the debtor’s intention to 
invest the proceeds in another state 28 However, 
there is authority requiring the reinvestment of the 
proceeds to be in a homestead in the same state, in 
order for the exemption to apply 29 


16. Tox —Simmons-Nowsome Co v 
Malm, pupra 

17. Ill—Slattery v Keafe, 66 N E 
305, 201 Ill 483 

18. Utah—Christensen v Beebe, 91 
r 129, 32 Utah 406 

20 C .1 p 836 note 15 
“Proceeds" as mfnning- property tak¬ 
en in tXfh.mKc faec infra & 72 

19 Utah — Giesy-Walkor Co v 
Brih'Ks, 102 P 876, 49 Utah 205 

20 . Iowa—Elliott v Till, 259 N W 
400, 219 Iowa 649 

Kan —Fust Nat Bank v Dempsey, 
11 P 2d 735, 135 Kan 608 
Okl—Farmeis’ Stale Bank of New- 
kiik V Hess, 251 P 73, 120 Okl 
210—State v Blown, 218 P 816, 
92 Okl 137 
29 C J p 836 note 18 
Homestead and other property 

Whete agreed sale pnc(‘ of land 
was twenty-two thousand dollars, and 
homest(‘ad included therein was 
worth ('ight thousand dollars, foiii- 
clevenths of net proceeds should be 
allowed as exempt proceeds of home- 
stead—Fust Nat Bank v Neve, 235 
NW 561, 213 Iowa 344 

Sale for cash is not iiec« ssaiy, the 
sale may ho on credit, and if the 
intention is to invest the proceeds, 
when realized, in a new homestead, 
and they are not pul to any interven¬ 
ing use, they will be exempt —Par- 
dal V Satre, 206 NW 22, 200 Iowa 
1109—29 CJ p 836 note 18 [a] 


Bight of assignoe of hnshand’s inter, 
est 

Proceeds of note given to hus])and 
and w'ife on sale of homestead b\ 
them held not exempt from claim of 
assignee of husband’s interest in 
note—Aibv V Kaupanger, 221 NW 
417 197 Wis 56 

Deed held not to show reinvest¬ 
ment of proceeds of homestead land 
—Aspinwall v Tjatimer, 164 S E 50, 
174 Cla 712 

21. Ark—Stone v Bowling, 87 S 
W 2(1 4 9, 191 Ark 671 

Kan—First Nat Bank v Dempsr y, 
11 P2d 735, 135 Kan 608 
Okl- Fanners' Stale Bank of New- 
kiik \ Hess, 251 J’ 73, 120 Okl 
210 State v Brow^n, 218 P 816, 92 
Okl 137 

29 C J p 836 notes 19, 22 
“T( appears to be reciuind as a 
condition precedent to an> such c‘X- 
cmption that the < laimant must 
clearly and afliirnatively establish 
that at the time of selling the first 
homestead there existed and has 
ever since continued, « definite, ac¬ 
tual, and bona fide intf'ntion to icin- 
vesl the proceeds in a sec ond home¬ 
stead in the same state ’’—Smith v 
Halt, 207 NW 657, 658, 49 SD 582. 
16 AL.R 811, followed in 207 NW 
659, 49 SD 587 

22. Iowa—Huskina v Hanlon, 33 
N W 352, 72 Iowa 37 

Mo—State v Hull, 74 S W 888, 99 
Mo App 703 

23. Ark—Stone v Bowling, 87 S W 
2d 49, 191 Ark 671. 
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Iowa—Ciail V Jones, 221 NW 467. 
206 low^a 761 

24. Wis—Bailey v Steve, 35 N W. 
735, 70 Wis 316 

29 CJ p 836 note 23 

25. Iowa—Elliott V Till, 259 N W. 

460, 219 Iowa 64 9- Blakoslee v. 

I’aul, 218 NW 447, 212 Iowa 1386 
—Crail V Jones, 221 NW 467, 206 
Iowa 761--Faidal v SaLrc‘, 206 N. 
W 22, 200 Iowa 1109 

Kan —FiTst Nat Bank v Dempsey, 
11 P2d 735, 135 Kan 608 
Okl State v Brown, 218 I* 816, 92 
Okl 137 

29 F J p M6 note 24 

26. Iowa—Ro!)mson v Charleton, 73 
NW 6B>, JOl Iowa 296 

29 CJ p 836 note 25 
“We think it would he Improper 
for the court to attemrit to specific¬ 
ally d(‘teimine what might constitute 
a uasonable time"—State v. Biow'n, 
218 P 816, 820, 92 Okl 137 

Period of owner’s illness, during 
which he was not in condition to 
make inveslment, should not be con¬ 
sidered in deteiminlng wht ther rea- 
&«jnable time has elapsed—State v 
Brown, supra 

27. SD—Schuler v Johnson, 261 N 
W 905, 63 S D 542 

28. Iowa—Schuttloffel v Collins, 67 
NW 397, 98 Iowa 576, 60 Am S R 
216 

29 CJ p 836 note 21 

29. SD—Smith v Hait, 207 NW 
657, 49 SD 582, 46 ALR 811, 
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Voluntary surrender to assignee for creditors. 
Where a debtor makes an assignment for the bene¬ 
fit of creditors, reserving his homestead, and after¬ 
ward agrees with his assignee and creditors to sur¬ 
render his homestead for sale with the other land, 
in consideration of the payment to him of money in 
lieu of the homestead, the money thus paid to him 
is exempt as against any of the creditors who have 
consented to its payment to him in lieu of his home¬ 
stead, and they cannot reach and subject it even 
after he has lent it out to another Where, at a 
sale of a homestead by an assignee for the benefit 
of creditors, the debtor announced that he relin¬ 
quished his homestead, and purchased the land, and 
received a credit to the extent of the homestead ex¬ 
emption on his notes for the purchase money, it 
was held that he could not again claim a homestead 
when It was sought to collect the balance due on 
the notes 

b. Proceeds Given to Wife 

Where the proceeds of the sale or mortgage of a 
homestead are given to a wife, they have been held to 
be beyond the reach of the husband’s creditors 

It has been held that, where a homestead is sold, 
and the proceeds, whether money or property, are 
given or conveyed directly to the wife as her sepa- 
late property and in consideration of her consent 
to the sale of the homestead, such proceeds are not 


liable to be reached by her husband's creditors, ^2 
and the same holding has been made as to money 
received by a wife as proceeds of a mortgage upon 

a homestead.*^ 

§ 72. Exchange of Homestead 

If the general requirements for homesteada arc con¬ 
formed to, a person exchanging his homestead for other 
realty acquires a homestead therein Where there is no 
unreasonable delay in occupying the new property, the 
homestead exemption exists between the acquisition and 
the occupancy thereof. 

Under the statutes of most jurisdictions, where 
an exchange of real estate is made, and either of 
the parties is entitled to a homestead in the proper¬ 
ty, the same right attaches immediately to the prem¬ 
ises received in exchange,^^ up to the statutory 
limit.35 Land acquired by exchange of homestead 
must be intended for a homestead,^® and may con¬ 
sist of vacant land Where occupancy is nec¬ 
essary to the acquisition of a homestead, as con¬ 
sidered supra § 33, the land acquired by exchange 
of a homestead must be subject to the same lules 
of occupancy which apply to the original home¬ 
stead 

A reasonable time must be allowed for the debt¬ 
or to make the change from the old homestead to 
the new one,®^ and, where there is no unreasonable 
delay, the homestead exemption will exist during 


followed in 207 N W 659, 49 S D 
587 

30. Kv—<70odin v. Elizabethtown 
First Nat Hank, 15 Ky L 208 

29 CJ p 8J7 note 28 

31. Ky—WhltohidfS v Cushenberrv, 
8 KvE 590 

32. Tex—Ilium v Light, 16 S W 
1090, 81 Tex 414 

20 C J p 80b note 26 

33. Kan —Citizens' Hank y Bowen, 
25 Kan 117 

34. Iowa—Aincriean Suv Bank of 
Marengo v Willenbrock, 228 N W 
295, 209, 209 Iowa 250, citing Cor¬ 
pus Juris —Faidal v Satre, 206 N 
W 22, 200 Iowa 1109 

Nel)—Mejer v Platt, 291 NW 86, 
89, 127 Neb 711. citing Corpus Ju¬ 
ris. 

Tex—Skiles v Shropshire, CivApp, 
60 S W 2d 402, 401, quoting Cor¬ 
pus Juris, and modifl<“d on other 
grounds. 77 S VV 2d 872. 124 Tex 
4b2—Woods V West, Civ App . 21 
S W 2d 1090, reversed on other 
grounds, Com App , 37 S W 2d 129 

29 CJ p 837 note 31 

Change of homestead generally see 
supra § 50 

Sight cau be assarted against pur- 
chaser with notice 

Ga —Amorson v Cox, 160 S E 606, 
173 Oa 477. 


Statute enemptlufiT proceeds of sale 

(1) Statutes pioviding that the 
proceeds of the voluntary sale of a 
homestead shall be accorded the same 
protection as a homestead, or pio- 
viding that such proceeds shall be 
protected for a stated period after 
the sale, have been held to apply 
where a homestead is exchanged for 
othci property 

Iowa—Fardal v Satre, 206 NW 22, 
200 Iowa 1109 

Neb—Mevor \ Platt, 291 NW 86, 
137 Neb 714 

Tex—Witt V. Teat, Civ App , 167 S 
W 302 

Wash—Vojta v Buhre, 6 P 2d 600, 
1C6 Wash 384 

(2) The statute exempting from 
liens for one year after their receipt 
PTOteeds from sale of property occu¬ 
pied as a homestead did not entitle 
piaintifir to homestead lights in prop¬ 
erty received in exchange for a home¬ 
stead, as against creditors who ob¬ 
tained judgment more than a year 
after the exfhange—Rawlins v Lau- 
ner, 17 N E 2d 330, 369 Ill 494 
Bxchange for property to raise 

money 

Where the debtor removes from 
the homestead upon other land which 
he intends buying, and exchanges the 
original homestead for a house and 
lot which he proposes to use in rais- 
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Ing money to pav for the homestead, 
the latter house and lot are not ex¬ 
empt—Whlttenberg v l^loyd, 19 Tex 
b33 

35. Ark—Campbell v Jones, 12 SW 
101b, 52 Ark 403, 6 LR A 783 

Neb—Meyer v Platt. 291 NW 86, 
137 Neb 714 

Exemption up to value of old home- 
stead 

Iowa—American Sav Bank of Mar¬ 
engo V Willenbrock, 228 N W 295, 
209 Iowa 250 

36. Tex—Andrews v Security Nat 
Bank of Wichita Fulls, 50 8 W 2(1 
263, 257 121 Tex 409, 83 A L R 
44, quoting Corpus Juris. 

29 CJ p 837 note 36 

37. Iowa—Fardal v Satre, 206 NW 
22, 200 Iowa 1109 

29 CJ p 842 note 92 
Homestead in vacant land generally 
see supra 9 63 

38L Tex —Andrews v Security Nat 
Bank of Wichita Falls, 60 S W 2d 
253, 257, 121 Tex 409. 83 A L R 
44, quoting Corpus Juris. 

29 CJ p 837 note 38 

30. Tex—Andrews v Security Nat 
Bank of Wichita Falls, supra, quot¬ 
ing Corpus Juris. 

29 CJ. p 838 note 39. 
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the time between the acquisition and the occupancy 
of the new homestead.^® The death of the home¬ 
steader before carrying out his intention to occupy 
the new home does not prevent the homestead right 
from attaching. 

Successive exchanges. The owner of a home¬ 
stead acquired by successive exchanges is entitled 
to the same homestead rights in the one so acquired 
that he had in the original one 

Exchange of homestead in different state. Land 
obtained by exchange of, or purchase with, the pro¬ 
ceeds of a homestead in another state may be sub¬ 
ject to the claims of creditors, although in the for¬ 
eign state it was free from such claims under the 
homestead laws of that state 

Exihange of a homestead for perwnalty does not 
of Itself entitle the debtor to claim the personalty 
as exempt, and it is exempt only if within the laws 
governing exemption of personalty 

§ 73. Proceeds of Involuntary Conversion 

The general rule Is that after an Involuntary dis¬ 
position of the homestead property the exemption con¬ 
tinues in any surplus proceeds remaining after satisfac¬ 
tion of the claim or lien to satisfy which the disposition 
was compelled 

Subject to certain limitations appearing infra § 


§ 74 

75, the general rule is that after an involuntary dis¬ 
position or conversion of the homestead property, 
that is, one forced on the owner by judicial action 
or legal process, the fund realized from the sale 
represents and stands m the place of the land,^^ and 
the exemption continues in any surplus proceeds 
remaining after the satisfaction of the claim or 
hen to satisfy which the disposition was com¬ 
pelled.^® The debtor may assert this exemption 
right at any time before there is a final order dis¬ 
posing of such proceeds.^^ 

§ 74. - Proceeds of Insurance 

The general rule It that funds realized from the In¬ 
surance of homestead premises are themselves exempt. 

While there is some authority to the contrary, 
the view which has been said to be that of the 
great weight of authoiity'*® is that funds realized 
from the insurance of homestead premises are 
themselves exempt, as they do not represent a mere 
personal contract of indemnity, but the homestead 
itself, the money taking the place of the property 
destroyed,^® except, it has been held, as against a 
creditor whose indebtedness is secured by a hen on 
the homestead The majority view is based on 
the ground that the homestead statutes are to be 
liberally construed,and that a different view 


40. Tox — \ndrpw«i v Security Nat 
Bank of Wichila Falls, supra, quot¬ 
ing: Corpus Juris. 

29 CJ p note 40 

41. Mo—Ooodc V Lewis, 24 S W 61, 
118 Mo 3:37 

42. Mo—Goode v Lewis ‘^upra— 
Credth V Dale, 84 Mo 349 

43 Mo —Steele v Reid, 223 SW 
881. 284 Mo 269 
29 CJ p S38 note 40l^ 

44. \riz—Mack v Hoots, 239 P 794, 
29 Ariz 116 

45. Tenn —Hutcheson v Hutcheson, 

143 SW2d 8S6, 176 Tenn 468— 

White V Fulghum, 10 SW 501, 87 
Tenn 281 

29 CJ p 838 note 43 

46. Ky—First Nat Hank v Duncan, 
27b S W 848, 210 Ky 777 

Tenn—Timothy Dry Goods Co. v 
Hvdo, 5 Tenn App 491 
29 C J p 838 note 42 
"The mere fact that the land has 
been [involuntarily] converted Into 
money, and that money as such can¬ 
not be enjoyed as a homestead, can¬ 
not destroy the right of homestead 
after It has once attached to the 
land The fund realized from the 
sale of the land represents the land 
Itself, and is subject to the same 
liens and rights”—White v Pulgh- 
um. 10 SW 601, 602, 87 Tenn 281 
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47. Kv —First Nat Hank v Duncan, 
276 S W 848, 210 Kv 777 

4a Miss—Smith v Ratcliff, 6 So 
460, Gfi Miss 683, 14 Am S R 606 
29 GJ p 838 note 44 * 

49. Fla—Kohn v Coats, 138 So 760, 
103 Fla 26 4 

50. Ark—Franklin PMre Ins Co v 
Hiitts 4 2 SW2d 559, 563, 184 Ark 
203, citing Corpna Juris. 

Fla- Kohn v Coats, 138 So 760, 103 
Fla 261 

T^a—Thompson-Ritchic & Co v 
Graves 120 So 631, 635, 167 La 
102 1 61 ALR 1283, citing Corpus 
Juris. 

29 C J p 838 notes 46, 47 

“Two of the outstanding cases on 
the suliject are Chase v 

Swavne, 30 S W 1049, 88 Tex 218, 53 
Am S R 742—751, and Ellis v Pratt 
Citv, 20 So 649, 111 Ala 620, 33 L 
R A 264, 56 Am SR 76 ”—Thompson- 
Ritchie & Co V Graves, 120 So 63 4, 
635, 167 l.a 1024, 63 A L R 1283 
Exemption for six months 
Tex — Sorenson v City Nat Bank, 
40 SW2d 718, 121 Tex 478 
Proceeds intended for investment 
in improvements for new homestead 
already paid for but of less value 
than old, held not subject to garnish¬ 
ment—Blukeslee v Paul. 238 NW 
447, 212 Iowa 1385 
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Bights of husband and wife attach 

to claim for insurance of homestead 
—Hovle V Republic Ins Co, Tex 
Com App , 14 S W 2d 816, reversing 
Republic Tns Co v Hoyle, Civ App, 
5 S W 2d 602. 

51. Okl —Booker v First Nat Bank, 
245 P 881, 117 Okl 179 

Purchase-money mortgage 

Under a siatule providing that "no 
property exempted by the provisions 
of this section shall be exempt from 
execution for the recovery 

of the whole or any part of the pur¬ 
chase-money of the same properly,” 
insurance money on burned home¬ 
stead property was held garnishnble 
in action on mortgaRe note and for 
foieclosurii whore mortgage involved 
was purchase-money mortgagt — 
Ccivadini v Larson, 218 NW 209, 
211 Wis 200 

52. Ala —Ellis v Pratt City, 20 So 
6i0. Ill Ala 629, 56 Am S R 76, 
33 LRA 264 

Ark—Franklin Fire Tns Co v Butts, 
42 SW2d 550 , 184 Ark 263 
La—Thompson-Rilchie & (''o v 

Graves. 120 So 63 4. 635, 167 T„a, 
1024, 63 ALR 1283, citing Cor¬ 
pus Juris. 

Liberal construction generally see su¬ 
pra 4 8 

"To hold that creditors could seize 
the proceeds of the insurance polu y 
would give them an advantage they 
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would pervert their object and spirit and, fur¬ 
ther, that the owner may rightfully insure the prop¬ 
erty to protect himself and his family from loss 
The general rule has been said to apply whether or 
not there is a statute so providing,and whether 
the property destroyed is personalty or realty^® 

An assignment of the policy for the purpose of 
collection and under an agreement that the assig¬ 
nee should apply part of the sum collected on a 
debt due from the insured docs not destroy the ex¬ 
empt character of the balance So, since insur¬ 
ance money received for the loss of a homestead is 
personalty, its transfer is not subject to the re¬ 
strictions [daced on the alienation of a homeste.id 

§75. - Judicial and Execution Sales of 

Homestead 

Generally a debtor may claim exemption in the sur¬ 
plus remaining after Judicial or execution sale of the 
homestead for a debt as against which it is not exempt, 
but the rule is limited by some statutes, as by a provi¬ 
sion limiting it to cases in which he intends to use the 
surplus m redeeming the homestead or m purchasing an¬ 
other. 

Gcncially, where a homcsterid is sf)ld at a judi¬ 
cial or execution sale for a debt as against which 
It IS not exempt, and a surplus remains, the dehtoi 
may claim his homestead exemption in siicli siir- 
])Ius,'''‘> aUhough under some provisions he may 


claim the exemption for a limited lime only Un¬ 
der some homestead laws the rule is limited to cas¬ 
es in which the debtor intends to use the surjdus 
in redeeming the homestead or in purchasing an¬ 
other homestead,®^ and without such intention he 
is entitled only to the claim under the statute^ ex¬ 
empting personalty,it has been held that, if 

he claims the excess proceeds, the chancellor must 
award them to him and has no right to inqinic of 
him whether it is his pui ])ose to invest it in another 
homesteatl or not, and that thereafter if he deals 
with It so as to show an intention not to invc'st it 
the creditor may seize it 

The rule as to ludicial sales above stated, with 
its limit,ilions, has been a])pljcd to money jiaid by 
way of damages awarded in condemnation jiroct'cd- 
ings for a right of way over the homt“stead prem¬ 
ises,to the T)roceeds of a sah nitder foreclosure 
of a mortgage or deed of I rust of the homestead 
pi emises,^’'* and to the proceeds of .a partition sale 
of the hoincslead preiniscs^G vvhere, as considered 
infra § 88, a tcn.int in common is allowed to assert 
the right of exemjition 

§ 76 . - Judgment for Unlawful Sale, 

Trespass, or Injury 

If a homestead is wrongfully taken from the owner 
by proceedings in invitum, or is impaired through an¬ 
other's wrongful act, a judgment recovered in an action 


ni vor fontomplaltd [and] W'ould dn- 
privt Iho insincd of thi* nioans^ pro¬ 
vided |o taUp the pimp of arid rostorp 
hiH honiP'sli'ad ”—TColm v (''opls, 138 
So 76(1, 7R1 103 FU 264 

53. Ma—Ellis v lhatt Cit^ 20 So 
on 111 Ala 620, Am S R 76 33 
RR\ 2(.t 

Ark --Ernnklin F’lrp Ins Co v Butts, 
12 S \V 2d 550, 184 Aik 26 1 
Fla —Kohn v Coats. 138 So 760, 103 
FIh 264 

64. Aik- Franklin File Tnh (’’o v 
Butts 4J SW2d 5 50. 181 Ark J63 
Fla - -Kohn v Coats, 138 So 71*0 J()3 
Fla 261 

20 CJ p S38 note 4(» [a] 

55. Fla—Kohn v Coats, supra 
60. Fla —Kohn v Coats, supra 

Value of furniture .saved from flip 
cannot he deducted from liomostead 
exemption in doti*! mining: whether 
insiiranfe due is sufllr icnt to pa\ Iml- 
ance of homestead ( laim, since fur¬ 
niture “forms no part ot the home¬ 
stead’’—Thompson-Kitchie & Co v 
Clraves, 120 So 631 636, 167 Ba 1024, 
63 A L H 1283 

67. Tex—Jones v WhIfesellp, Civ 
App, 29 SW 177. 

58. Tex —Johnson v Hall, Civ App , 
163 S.W. 399 


Mienation of homestead see infia 
123 - 1.06 

69. rsr(^— Miller v Little, 194 SE 
02, 21 2 N C 612 

T( nn—White v Fuli^hum, 10 S W’’ 
501. 87 Tinn 281 
20 J p 818 note 50 

Allowance out of proceeds of sale of 
hushand’s moiety 

Wheie a hu&band and wife owned, 
as tenants in common. Individual 
moieties in piemises, and onlv the 
hust>and’s inoicty was sold at luclu lal 
sale the huslMnd and wife eontinu- 
inp to occupy tin* premises as a 
[ boniest tad, n< ifhtr (ouid claim an al¬ 
lowance m lieu of homestead out of 
the prooeeds o1 the sale—.Sthumach- 
ei \ Ohio Savings Trust Co, 169 
VE 112, 121 Ohio St 4 16, athrming: 
Oil JO Saving's Ac Tiust (V> v Sehu- 
mather, 172 N E (,X2. 3b Ohio App 65 

60 Ill—Walsh V Honne, 36 Ill 238 
29 CJ ji 83.S note 51 

61. Kan—Gilworth v Cod>, 21 Kan 
702 

29 C J p 8JS note 52 

02. Mo—State v Hull, 74 S W SSS, 
99 Mo App 703 
29 CJ p 83S note 52 

63. K>—Sthmidt v OHk-ps, 6 Ky L 
297, 12 Ky Op 753 
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64. low n—K user v Seaton, 17 N 
W 664 62 Iowa 163 

29 C I p S39 note .57 
65 NC—Miller V Little, 194 SE 
92 212 N (" 612 
29 C J p 839 note 58 
Mortgragre containing* waiver of home¬ 
stead 

(1) The text ruh has been applied 
to a salt under a mortKage (ontain- 
ing^ a waiver of honn stead, su( h 
waiver applvinp onlv to secured 
(It hts—AV’^hitlh'ld V People's ITmon 
Bank Trust Co. 73 S W 2d 690, 168 
Term 21 

(2) MortKAKc* wan in^^ exemption 
senerallv set infia ^ ISl 

66. US—In Te Goetz, U C Ky , 28 
F Supp 689 
29 (^J p 839 note 59 
The purpose of the Kentucky stat¬ 
ute "wliHh autlioiizes sale of a del)t- 
oi's indivisible homestt*ad property 
where it is of fir cater value than 
M.OOO for the payment of his debts 
subject to the provision that onp 
thousand dollars ($1 (MMI) of the mon¬ 
ey arisinpr from the sale shall he paid 
to the debtor is not to en¬ 

hance or enrich the personal estate 
of the debtor, but by express provi¬ 
sion is ‘to enable him to jiurchase an¬ 
other homestead ’ “—In re Gibson, D 
CKy., 33 PSupp 838, 840. 
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for the wrong, or the money collected thereunder, Is 
exempt to the same extent as the homestead would have 
been. 

If an exempt homestead is wrongfully sold or 
other^\ ise taken from the owner by proceedings in 
invitum, as on exemtion or attachment, or is lost 
to hhn or impaired ihrcjiigh any other wrongful act 
of another, a ludgmeiit recovered by him in an ac¬ 
tion for the wrung, or the money collected under 
such judgment, is (xenijit to the same extent as 
the homestead itself would have been 67 Thus dam¬ 
ages recoveied for causing a fire upon the home¬ 
stead are exempt,6^ as are dam<iges or rents recov¬ 
ered against a tres])asser on a homestead for un¬ 
lawful seizure and detention thereof 69 

§ 77. Property Purchased with Proceeds of 
Seile 

a In general 

b Honu stead sold in foreign state 

a. In General 

With some limitations, and subject to the usual re¬ 
quirements as to occupancy, the rule in several Jurisdic¬ 
tions IS that a homestead in which the proceeds of the 
sale of a former homestead are invested is exempt, as 
was the former To be exempt, the new tract must have 
been purchased within a reasonable time after the sale 
of the old one 


§ 77 

In a number of jurisdictions the proceeds of the 
sale of a homestead may be reinvested in a new 
homestead, which thereupon becomes exempt, as 
was the former ,^6 the purchase of the new home¬ 
stead is regarded as merely the continuance of the 
old homestead and not the formation of a new 
one "J'his rule is subject to limitations appear¬ 
ing infra this section and §§ 97-115, and it has no 
application if in fact the first homestead had been 
abandoned before the purchase of the second 
Where only a jiart of the jiroceeds is invested in a 
new homestead, it is pro tanto exempt 

Time for making reinvestment In order to pre¬ 
serve the homestead right in the land acquired with 
the proceeds of the old homestead, it is essential 
that the new tract should have been purchased 
within a reasonable time after the sale of the old 
homestead ,74 ])nt a reasonable time must be al¬ 
lowed *^6 What will be a reasonable time must, to 
a great extent, depend on the circumstances of the 
jiarticular case '^6 

Occupancy of new homestead Generally speak¬ 
ing, the same occupancy or intent to occupy the 
new homestead is necessary as in the case of the 
ac(iuisition of the original homcsle.id,77 subject, of 
course, to the s.ime limitations and exceptions, as 


07. Fla — 1^111 V Maiinnna Fust Nat 
Hank, 84 So ISO. 70 Fla 31)1 
2‘) (^J p 810 noto 02 

€8 Towa — Mudpe v Lanninp: 27 N 
AV TOT, 68 Town 611 

69 Tt‘X — L .1 MjisIit v Hk kson, 41 

SW on, 17 Tt\(^iv Xpp 471 
2‘) r 1 p 840 note 62 [( 1 

70. (All — ^C\e»klf V V Swim, 21 P 2(1 
118 21S (\il UO 

Kv PloJiiigret \ rnlLihan, 263 SAY 
700 20-1 K\ !1 

Me\er v Platt, 201 N \Y 86, 
137 Nob 711 

Tt'x -Andrtws v Serunty Nnt H.nik 
of AVidiita FalN, 50 S AY 2d 253, 
257 121 T(X 409, 83 APR 11, t it- 

inK corpus Juris— Skiles v Slirop- 
^hlrt, PivApp, 50 SAY 2d 402, 104, 
quoting Corpus Juris, and modified 
on olher ^omnds 77 SAY 2d 872 124 
Tex 162 

AA'is Kopf V Enfrelki, 1 N W 2d 760, 
240 \Vis 10, rehearing: denied 2 N 
\V 2d 846, 240 A\Ps 10 
29 CJ p 840 note 61 
Change of hoinestiad grencTally see 
supra § 50 
Xteasou for rule* 

Creditors, having- had no rigrht to 
resoit to the old home,stead, cannot 
he injund hv the exemption of the 
new one to the extent of the value 
of the old --Fardal v Satre, 206 N 
W 22, 200 Iowa 1109—29 CJ p S40 
note 64 [a] 


The exact proceeds, or precise mon¬ 
eys, i((M\ed from the c;ale need not 
be seg-regafid and api>lied lo the pur- 
( base of the new honn‘st<‘ad—Harm 
v llah. 221 N AA" 582 206 Jow'a 920— 
AA'hite y Kinby 61 N \Y 176 92 Towa 
59S Jlenbam v Chamberlain, 19 
Towa ’58 

Successive investments 

Tbiv rule applies where successive 
irnestmtnts an* made, the projieilv 
in < oh t tiso b« ing^ used as a home- 
‘tead and being paid for out of the 
pToiecds of the prior sale 
low I — ViiHiican Naf Bank of Alam¬ 
os i, Polo V AYitherell, 200 NAY 
221 1 98 Towa CIS 

Kv—Robinson \ Hurnc»tt, 192 S \V 
871 1 74 Ky 766 

Filingr of declaration and deed 

(1) AVlnie the extinption docs not 
ittfK h until a declantion of home- 
stiad IS flb'd the n<‘W lesidtmi put- 
( has* d with pi oc teds fioin the sile 
of till* old IS not piotecttd until such 
riling 

('al - Fliy y Foster 61 Cal 282 
Id iho—IVright V AAestheimer, 28 P 
110 2 Idaho, Hash, 232, 15 Am 

S R 269 

(2) Th( dtliverv of the dt cd lo (he 
n( w honiesttad and the filing there¬ 
of tor record, together wnth the der- 
laratioir of hornc*&tead constitute one 
transaction and the moment the ti¬ 
tle to the* premises vests the home¬ 
stead right attaches, and the prem¬ 
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ises are not subject to the lien of 
(‘xisting- judgrniuit - Ehy v Foster, 
supra 

( O Filing of declaration generally 
s(‘c supra 16 

71. Tex—Skiles y Shropshire, Civ 
\pp 50 S AA'2d 402 104 quoting- 

Corpus June, and modified on oth- 
cr giounds 77 S \V^ 2d 872, 1 24 Tex 
4 62 

29 C T p 840 note 65 

72 K\ —T.ouisville Tobacfo AA'an*- 
housc* Co v Cilyert, 29 1 S AA 567, 
ISO Kv 718 

73 Alo— Ro,e V Smilh, 66 BAV 9 10, 
167 Mo 81 

74 ITS—In re Oihson, D C Kv , 31 
F Supp 838 

low i—Hlakeslee v iTul. 21S N AA'" 

4 17, 212 lows'! 1185—Fardal v Milrc, 
206 N AY 22 200 Towa 1109 

29 (’ J p 841 note 78 

75. Mo —Goode v Lewis, 24 S \V 61, 
118 Mo 357 
29 C T p 841 note 70 

70 Iowa—Faidal v Satre, 206 N \Y 
22, 200 Iowa 1109 

Mo -G(><-)de V T.cwis, 24 S AV 61, 
118 Mo 357 

77. Toyva —Blue v Ileilprin 75 N W 
64 2 105 Towa 608 
29 C J p 841 note 87 
Merc interit to otcupv see supra ^ 31 
Necessity of occupancy see supra S 
33. 
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claimed,^ and the extent or duration thereof,^ are 
not material, and that any estate or interest in 
land coupled with the requisite occupancy is suffi¬ 
cient to support a homestead exemption ® 

While ordinarily it is essential that there be at 
least a sufficient right to justify occupancy,'^ a per¬ 
fect and complete legal title is not necessary ® 
Mere permissive residence in the family of a land¬ 
owner will not give rise to homestead rights in the 
premises, however long such residence continues,*^ 
but a head of a family has been held entitled to a 
homestead cxemjition even though he resides in a 
house, and on land, owned by his parent 

A homestead right has been said to be founded 
on ownership of some assignable interest in the 
land,"*^ but according to other authority it is not 
necessary that the debtor’s interest shall be an as¬ 
signable onc^^ or one subject to registration 

Title in husband or unfc UiuU i some constitu¬ 
tional or statutory jirovisions, a homestead is re- 

4 , Ala — Hooker v Hooker, 125 So 
212, 220 Alu 367 

Kv—Il(»ward v Mitchell 105 S W Jd 
128. 268 K^ 42‘) 

ND -Fust .Nat Hunk v Zook, 196 
N W 507, 50 N 1) 423 
29 CJ p 843 note 21 Lai (3) 

6 . Okl- Hem v Wnhl, 40 I’2d 683, 

68*1. 170 Okl 402, quoting Corpus 
Juris. 

29 r J p 812 note 6 
6 Ala - Murph\ v Vaughan, 147 So 
404, 226 Ala 4C1—Hooker v Hook¬ 
er, 125 So 212, 220 Ala 367 
Neb—FishtM v Killugg, 258 NAN' 

404. 128 Neb 24S 

Okl—Mercer v MeK»'t 1, 108 J’2d 138, 

188 Okl 280 la liman v Tucker, 

55 T* 2d 62, 170 Okl 286 
Tex—lOvans v (ialbr,iith-Fo\w or th 
Humber Co, I’lvApp, 51 S \V 2d 
8 {1, <rror disrrusMid—Oiirms \ 

Cline, Civ App 300 SW 235 
lUah—I’anagopulos v Manning, 69 
2d (il4, 9J Utah 198. rehearing 
denied 72 T’2d 156 9.? Ut.ih 215 
‘Jt IS hard to eomcive of an in- 
len st that is not subMct"—llou.itd 
V MilchelJ, 105 SVV2d 128, 134, 268 
K\ 429 

7. Iowa — Hutledgt v Wright, 171 
NAV 28, 186 Iowa 777 

Oeeupancy and contract to purchase 
see infra § 81 

Posbessorv interest see irfra § 80 

8. low’n—Hennert v Cro^s, 241 N 
W 787, 215 Iowa 551, rehearing de¬ 
nied and opinion suprih rnc nted 241 
NW 693, 215 Iowa 5 51 

Okl—Hem v Wahl 10 I‘2d 683 685, 

170 Okl 402, quoting Corpus Juris. 

29 CJ P 842 note 4 
Xntlrs estate; beneficial Interest 
“It is not necessary that the en- 


served for the benefit of the family whether the 
title to the property is in the husband or the wife 
Homestead in property of which husband and wife 
are joint owners is considered infra § 88, a hus¬ 
band’s or a wife’s right to homestead in a wife’s 
separate projierty infra § W, and homestead in com¬ 
munity property infra § ^^2 

Subsequent acquisition of outstanding title 
Where a debtor has sufficient interest in laud to 
su])port a homestead exemption, the fact th.it he 
subsequently acquires an outstanding title in the 
same property will not in any way affect his right 
of exemption 

b. Property Held in Trust 

One who holds a mere naked legal title In land In 
trust for another has no interest therein in which a 
homestead right will attach A cestui que trust who oc¬ 
cupies his property may have a homestead therein. 

A person who holds a mere naked legal title in 
land in trust for another has no lutciest therein 
in which the right to a homcstc.id will attach,es- 

other gTOunds Hindsl^y v Lewis. 
84 S W 2d 994. 125 Ti*x 631) 

14. Okl — Mit( hell v Quinton, 116 

H2d 99.5, 189 Okl 329- Oklahoma 
State Hank v A^’an Hacsel, 114 I’ 
2d 912, 189 Okl 48—Lfhman v 

Tinker 55 J‘2d 62, 176 Okl 286— 

71 r 665 133 
13! V 

300, 47 L It A .N S , 

480 

T( \—Crowder v Union Nat Hank of 
Iliiuston 261 SVV 175, 114 Tex 34, 
answi'Ting (ertitled questions, Civ 
Api) . 261 S W 791—P( rson v Lev- 
enson Civ App, 143 S W 2d 419— 
Logan V Aikin, Civ App, 123 S W 
2d 401, f rroT di'^missed Judgment 
ooirect—(iillespie \ (Tillesj)je, Civ 
App, 110 S W 2d 89, trior dis¬ 
missed 

29 CM p 824 note J 2, p 853 notes 
5! It], |dl, 67 I i], [cl 
Wife may obtain homestead in hus¬ 
band's separate property 
Cal—Magiieson v Hacitie Mfg Co, 
116 J* 69, 26 ('al App 52 
Tex—Logan v Aiken, (Nv App , 123 
S W 2d 101, fiioi dismissed, ludg- 
rrit nt torint—M<*deHiis v Huralll, 
Civ App 275 SW 617 

15. Cal S]>fmei v Gcis.sman, 37 
Ctil 96, 99 AmD 248 

Minn - Kas« r v ibias, 7 N AV 824, 27 
Minn 406 

Cil—Oiee V Clage, 175 P 799, 
18 C'nl App 212 
29 CJ p 85 4 note 84 
A wife c an actiuire no homestead 
interest in propertv held b> her hus¬ 
band, equitable title to which is in 
anotht ‘1 —Fii.st State Hank of Ifllling- 
vr V Zelesky, Tex Civ App., 262 S W. 
190. 


tire estate be vested in one occupving 
land as a home.ste id before .such 
proiartv ma\ be impiesstd as home¬ 
stead in character The homestead 
exemption under the Constitution ap- 
plp's to the biuielkial interest owned 
bv the head of the f.imilv “—Morgan 
Hnilev 105 So 143. 90 Fla 47 
Defective deed 

A husliand and wife oeeuiiving land 
puie based at gu.irdian s sale niav 
assort their hornt stead rights in sm h 
Innd as against cieditors and all 
other persons except owners of su¬ 
perior titlf nolw ilhst Hiding guardi¬ 
an’s deed is so defective that it mav 
bf set aside m tinitlv aetmn bv tin 
ward—Mereer v' McK«<«l ]08 J’2d 
138 188 Okl 280 

FquUable estates and interests .see 
Ultra § 81 

9 Neb — Hov\ard \ Rav nn rs 89 N 
AA" loot. 61 Neb 213 
Tf iifint v at wmII or by .'•ufferanee set* 
intia & 86 

10. SC — Kaminski HanJwaro Co v 
Holden Trunk K Hag Co 147 SF 
871 150 S C 244 

Head ot taniily as entitled to home*- 
slead gener.illv see «upra 5} 24 

11. Miss—('laik V Ld wards, 177 
So 361, ISO Miss 97—Jones v 
Lameiisdorf, 167 So 624 175 Miss 
565—Hr-iiv v Dobson, 10 So 45, 
68 Miss 4 83 

12. Tex—Lewis v Lindslev, Civ 
App, 68 S W 2d 5 48, re'V fused on 
other grounds Lindslev v Lewis 
84 S W 2d 994, 125 Tex 630 

29 C 7 p 842 ne>tc 9 
Contra Kills v^ Hingham, Tex Civ 
App . 150 S VV 602 

13. Tex—la*wis v lundsle'v. Civ 
App, 68 S W 2d 5 48, reversed on 


McMullen v Culls, 

Okl 204—(Jooeh v (leioeh 
24 2, 18 Okl 


16 . 
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pccially where the eestin* que trust is in the actual 
possession thereof The rule applies with the 
same foice and cfTcct to resulting trusts as to ex¬ 
press trusts,to tiusts which have all the quali¬ 
ties and effects of a resulting trust proper,and to 
constructive tiusts-0 Nevertheless, a trustee hav¬ 
ing not only actual possession of land which was 
subject to a trust but a beneficial interest therein 
IS entitled to piotect not only that interest but any 
other interest which he may have m the land as 
against crcditois, by impressing the entire parcel 
with a homestead declaration Inasmuch as an 
equitable title to property may be sufficient basis for 
a homestead right, see infra § 81, a cestui que trust 
who occupies his property is entitled to a home¬ 
stead therein ”2 

c. Property Acquired by Gift, Descent, or De¬ 
vise 

The homestead exemption may be claimed In land 
acquired by gift A provision for homestead m land 
“owned" and occupied by the debtor applies to land 
acquired by descent or devise 

'fbe homestead exemption may be claimed by a 
debtor in land acquired by gift, and occupied bv 
him as a borne, to the same extent as though he 
had acc|uircd the land by purchase ^3 

The (ffect of a particular st<itutc may be to ex¬ 
tend a homestead exemption only to lands acquired 
by deed and not to lands acquired by will or by 
descent cast,“‘^ but where the constitution or stat¬ 
ute IS general, and exempts land '‘owned” and oc¬ 
cupied by the debtor, it is clear that the exemption 
may be claimed in land acquired by descent or de- 
Mse,-'*^ and a devisee’s vested interest in land de¬ 
vised has been held an estate within a statute pro- 

17. K.in—Obliorn v Straclian, 3 P 
707, 32 Kan 52 

18. Mo—Kvans v Morns, 136 S AV 
408 234 Mo 177 

20 r T 1 ) 854 note 86 

19. Tonn—Preston v Moore, ISO S 
\y 320. 133 Tt'nn 217, L.RA11)16C 
r.78 

2‘) r J p 851 note 87 
20 Tox—Fiisl Ptatf 
linK< r V Zelisk>, 

AV 100 

21. Pal —Kurman v Prewer, 177 P 
405, 38 C.il App 687 
22 Minn —JiOinek v Stepan, 43 N 
W 90, 41 Minn 412 
23. Kv—Holcomb v Hood, 1 S AV 
401, 12 Kv T. 240, 8 Kv L. 255 
Mi(h—Hollidav v Mallicwson, 100 
NW 669, 146 Muh 336 
Parol grift 

(1) “A homestead mterfst cannot 
be claimed under parol gift unless 


viding for a homestead for the owner of a fee or 
less estate 

The manner of acquiring property as affecting 
the right to a homestead is considered generally 
^pra § 55. 

d. Property Acquired by Adverse Possession 

One who has acquired title to property by adverse 
possession may have a homestead therein. 

Where title to property has been acquired by 
adverse possession, the owner is entitled to a home¬ 
stead in the property the s<imc as though title had 
been acquired by decd,^'^ but no homestead rights 
can attach to property which has not been adverse¬ 
ly held for the statutory period, in a jurisdiction 
wfficic mere possession gives no right of home¬ 
stead 28 

e. Property in Hands of Receiver or Agent Ap¬ 

pointed by Court 

A debtor cannot claim a homestead exemption in 
property which has passed to a receiver or to a trustee 
appointed to recover and administer property fraudulently 
conveyed by the debtor 

It has been held th.it, after property has passed 
to a duly qualibcd recci\cr29 or a trustee ajipoiiUed 
to recover and administer property fraudulently 
conA^’cycd by the debtor,2® the debtor cannot claim a 
homestead exemption in the iiremises, especially 
where he has not legal, actual, or const! uctive pos¬ 
session of the premises,21 and even though he may 
still occupy the ptcmises as a tenant of the receiv¬ 
er 32 

§ 79. - Estate Subject to Sale on Execu¬ 

tion 

Under some authorities a homestead exemption may 
be claimed in any estate or Interest which would be iia- 

593, 269 Mo 263—29 CJ p 82t note 
25, p 855 note 93 

25. Ark—Roli'.on v Hough, 20 S. 
AV 523, 56 Aik 621 

29 C J p 85 5 note 91 

26. Ala—Muiphv v Vaughan, 147 
So 404, 226 Ala 461 

27. Tox—H iicIkos v Johnson, 7 S. 
AV 500, 69 Tox 714 

28. Ill—Jones V Jones, 72 N E 695, 
21 i 111 228 

Po'=ssessory intormt see Infra }l 80 

29. Ark—Murphv v Hooker, 214 S. 
AV US 139 Aik 469 

30. Ohio—St.ill’ord v Smith, 11 Ohio 
I>o(. (Reprint) 881, 30 Cine R Bui. 
288 

31. Ohio—Stadord v Smith, supra. 
Pos&esboiv interest see infra § 80 

32. Aik —Muiphy v Bookei, 214 S. 
\V 63, 139 Ark 469. 

29 CJ P 855 note 2. 


Bank of Ei- 
^ivApp, 262 S 


the facts exist whn h w^ould vP‘^t ti- 
tb Mi IJu- donet "—VV. bb v City of 
Foil Woi til Tex Civ \i)|) , 23 S VV 2d 
791, 793, prior dismissed 

(2) “A (onvevance bN parol plft 
n< e()mT)anif d or follow'd by Of cii- 
pan( V ( oiipled with valuable improve¬ 
ments on the pait ot the grantee is 
as valid as anv” other*’—Tiirkfr \ 
Dodson, TpxthvApp, 245 S AV 72S 
730 

(3) Di'htor aequirod homestead ex¬ 
emption on land occupied as liome 
under fathers parol gift with nser- 
v.itioii of “rent,” notwithstanding 
I’alhc'r rctairifd legal title until his 
death—Lennn L v Cross, 241 N VV 
787, 215 Jowa 551, reheating denied 
anil opinion supiilemented 244 N AA^ 
693, 215 Jowa 551 

24. Xn Missouri this was the case 
piioi to the amendment of the Home¬ 
stead Act in 1887, Acts 1887 p 197 — 
St linciderheinzc v Berg, 190 S AV 
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ble to seizure and lale on execution for the payment of 
debts, or In any realty that could be seized under an 
execution. 

According to some authorities, a homestead ex¬ 
emption may be claimed in any interest which 
the debtor may have and which would be liable 
to seizure and sale on execution for the payment 
of debts if the property were not occupied as a 
hfimcstcad but, as will appear infra § 80, in 
some jurisdictions mere naked possession is suffi¬ 
cient. It has also been held that the homestead 
right may attach to any real property, susceptible 
of present occupation, that could be seized under 
an execution.^* 

§ 80. - Possessory Interest 

A Claim of homestead exemption must be supported 
by some possessory interest In the land; there must be 
at least a present right of possession or occupancy In 
some Jurisdictions mere naked possession of the premises 
occupied as a home is sufficient, while In others mere 
occupancy is insufficient. 

To entitle a debtor to a homestead exemption he 
must have some possessory interest in the land 
claimed there must be at least a present right of 


possession®^ or occupancy,and an exclusive pos¬ 
sessory right has been required Occupancy of 
premises by a debtor, although he claims them as 
a homestead, will give him no rights as against ei¬ 
ther the holder of a paramount title or one who 
would otherwise be entitled to possessionthus 
an intruder or trespasser has no such right No 
case, it IS said, has gone to the extent of holding 
that a homestead right can attach even inchoatcly 
to premises in which the occupant neither owned 
nor claimed to own any right or interest 
Sufficiency of mere possession. In some jurisdic¬ 
tions the necessary possessory interest may consist 
in mere naked possession of the premises by the 
debtor occupying it as his home, without title or 
other interest,'*® at least as against all but the true 
owner In other jurisdictions mere occupancy is 
insufficient as a possessory interest on which to 
base a claim of homestead exemption, even against 
creditors Thus it has been held that an owner 
of land who conveys it but remains in possession 
can claim a homestead therein,^® while other au¬ 
thorities hold the contrary 


33. Wyo—Altman v Schuneman, 
273 P 173, 39 Wvo 414. 

29 CJ p 843 notes 13. 15 
3i. Ky—Howard v. MUehcll, 105 S 
W2d 128, 268 Ky 429 
3B. Cal —Snyder v Pino Grove IjUm- 
ber Co , 105 P 2d 369, 40 Cal App 2d 
660. 

Tex —Johnson v Prosper State Hank, 
Civ App, 126 S W 2d 707, affirmed 
3 38 SW2d 1117, 134 Tex C77— 
Greenawalt v Cunningham, Civ. 
App, 107 SW2d 1099. 

29 C T p 843 note 16 
**AnT i>otBau*ory lutereit • • 

coupled With the requisite occupancy 
by the husband and his family, Is 
suffioit nt to support a homestead 
claim ’*—First Nat Hank v Pis- 
mukes, Tex Civ App , 241 S W, 199, 
200 

ConstraotlTb po8Be»iiloxi of clalxnaat 
with tltla is bufllnent—Panagopulos 
V Manning, G9 P 2d 611, 93 Utah 198, 
rehoaring denied 72 P 2d 4C6, 93 Utah 
215 

36. Neb—Fisher v Tvellogg, 258 N. 

W 404, 128 Neb 248 
Tex — Gulf ITuduction Co v Conti¬ 
nental Oil Co, Civ App, 61 SW2d 
185, affirmed 164 S W 2d 488, 139 
Tex U3 

29 CJ p 843 note 16. 

Future or contingent estates see In¬ 
fra ^ S2 

FossesBory rlglit TULder TTnlted 
States homestead laws held sufficient 
—First Nat Hank v. Zook, 196 N W 
507. 50 N D 423 
BnBi&eBs homestead 

Posseasoiy light to support claim 


of business homobtead held sufficient¬ 
ly shown —Cooper Co v Werner, Tex 
Civ App, 111 SW2d 823 

37. Ala—Murphy v Vaughan, 147 
So 404, 226 Ala 461 
Ark—Field v Tynei, 261 S W. 36, 
163 Ark 373 

Neb—Fisher v Kellogg. 258 NW 
404, 128 Neb 248 

Tex—Rpttig V Houston West End 
Keally Co, Com App , 254 SW 765 
—Johnson v Prosper State Bank, 
Civ App, 125 SW2d 707, affirmed 
138 SW2d 1117. 134 Tex 677— 
Greenawalt v Cunningham, Civ 
APP, 107 SW2d 1099 
29 C J p 843 note 16 
Temporary obstacle in way of occu¬ 
pancy see supra § 33 
An owner who leases the premises 
without lescrving the right of pies- 
ent occupancy can have no homestead 
therein, although he lives thereon 
with the lessee as a member of the 
lessee's family—In re Fish's Ebtate, 
263 N W 387. 214 Wis 404 
Occupation under oral agreement 
between all parties In interest held 
bufflcient—Higgs V First Nat Bank, 
Tex Civ App, 24 S W 2d 454 

36. Ark —Keesec v Bushart, 158 S 
W 2d 915, 203 Ark 668 

39. Tex—Cleveland v Milner, Com 
APP, 170 S W 2d 172, reversing, 
Civ App, 166 SW2d 351 

Wis—In le fciah's Kstate, 253 NW 
387, 214 Wis 464 
29 CJ p 843 note 18 

40. Miss—King v Sturgos, 56 Miss 
606. 


41 Ala—Winston v Hodges, 15 So 
628, 102 Ala 304 

42. US—In re Winoland, H O Okl. 
3 PSupp 796, statuiif Oklahoma 
law 

Tex—First Nat Bank v Jones, Civ 
App , 59 S W 2d 1103 
29 CJ p 843 note 21 
"It is immatci lal In whom the bare 
legal title is vested so long as it is 
the actual home of the family"— 
Altman v Schuneman, 273 1‘ 173, 

176. 39 Wyo 414 
Xteasons for role 

(1) “A right of sufficient value to 
be coveted by enditors is of value 
to tbe debtor buffitumt to be prolict- 
ed "—Panagopulos v Manning, 69 P 
2d 614, 619, 9'^ Utah 108, lehcarlng 
denied 72 P 2d 456, <>3 Utah 216 

(2) Oth«’r rtabons see 29 C J p 
843 note 21 [a] 

43. Okl—Zthr v May, ICO P 1077 
67 Okl 97, L.RA191CC 431 

Utah—I'anagopulos v Manning, 69 
P 2d 614, OJ Utah 19S, r< hearing de¬ 
nied 72 P 2d 456, '»3 Utah 215 

44. Ill—Kitterline v Milwaukee Me¬ 
chanic's Mut Ins Co, 25 NE 772, 
1'14 III 647. 10 LllA 220 

MkIi —Hentchler V liawton, 71 N. 

W 330, 113 Mich 11 
29 O J p 843 note 22 

46. Ga—Pendleton v Hooper, 13 S 
E 313, 87 Ga 108, 27 Am S R 227 

40. NH—Gerrish v Hill, 19 A. 1001. 
66 N II 171 

29 C J p 843 note 22 [a] 
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§ 81 . - Equitable Estates and Interests 

a. In general 

b. Mortgaged premises; equity of re¬ 

demption 

c. Land held under contract of purchase 

a. In General 

The general rule Is that any equitable ownership or 
title, together with the requisite occupancy, is sufficient 
basis for a homestead exemption. 

With a few exceptions which will appear in this 
section, it has been uniformly held that any eq¬ 
uitable ownership or title, together with possession 
and ,occiipcincy as a home, is sufficient basis for a 
homestead exemption. 

Possession as notice When an equitable owner 
of land IS in actual possession thereof as his home¬ 
stead, all persons are chargeable with notice of his 
homestead interest.^® 

Title taken in anothePs name. In a jurisdiction 
in which mere occupancy is insufficient to support 
a claim of homestead exemption, see supra § 80, 
and in which there is a statute declaring that, where 
one person pays the consideration for land, and the 
land IS conveyed to another, no trust results in fa¬ 
vor of the former because of his payment of the 
consideration, no homestead can be claimed by a 
person who pays the consideration for land and 
takes the title in another’s name, although he oc¬ 


cupies the land as a homestead, since he has no in¬ 
terest therein, legal or equitable.^® The contrary 
has been held, however, in the absence of such a 
statute, on the ground that the person paying the 
consideration has such an equitable interest as will 
support a homestead.^® 

b. Mortgaged Premises; Equity of Redemption 

A homestead may be allotted In mortgaged premises; 
and the owner of an equity of redemption In property 
mortgaged or conveyed by deed of trust Is entitled to a 
homestead therein. 

A homestead may be allotted in mortgaged prem- 
ises.^^ The owner of an equity of redemption in 
property mortgaged or conveyed by deed of trust 
is entitled to a homestead therein,even though 
the mortgage contains a release of homestead 
rights.53 

c. Land Held under Contract of Purchase 

The general rule is that one who occupies land under 
an executory contract to purchase is entitled to a home¬ 
stead exemption therein, except as against his liability for 
the unpaid purchase money, but the rule is subject to 
qualifications, as where the contract provides that he 
shall not have possession until the price has been paid. 

Subject to qualifications which will appear in 
this subdivision of this section, the general rule is 
that one who occupies land under an executory con¬ 
tract to purchase is entitled to a homestead exemp¬ 
tion therein®*^ except as against his liability under 


47. Ala—Miiiphv v Vaughan, 147 
So 404. 22C Ala 461 

Ark—Wfilson a' Poin'lcxler, 6 SW 
2(1 200, 176 Ark 1065 

Iowa—KUinsorpc v Cl iik, 4 N W 2d 

4 00—Clark v Chapm in, 239 NW 
797, 213 Iowa 737 

Kan — SoutlK^rn v Llnville, 33 P 2d 
123 130 Kan S50 

Neb—Cmlnr v Kellogg, 268 NW 
401, 12S Neb 248 

NT)—links V Globe International 
Pi()t(('tive liiiK’au, 218 NW 864, 
?u> N n 013 

Okl— ATcitii V MfKeel, 108 P 2d 138, 
iss Okl 280 —HoAt V Fir.st Nat 
liank, 77 P 2d 63S, 182 Okl 360 

Or“-l\Iarvin it Co v Pin/za, 276 P 
OiSfi 682, 129 Or 128, citing Corpus 
Juris. 

T(.x -Hughes v Groshart, Civ App, 
160 S AV 2d 827—Hayes v First 
Trust Joint Stock Land Bank of 
Chicago, Civ App, 111 S W 2d 1172, 
error dismissed—Thurman v First 
State Bank of Carbon, Civ App , 300 

5 AV 123, 127, citing Corpus Juris, 
and rtvcised on other grounds 
First State Bank of (^Jarbon v 
Thurman, Com App , 12 S W 2d 146 

29 C J p 844 note 24 

Dictum Altman v Scliuneman, 273 P 
173, 176. 30 Wyo. 414, citing Cor¬ 
pus Juris. 


“The well-nigh universal holding is 

that an equitable title isup'ithcient to 
support a homesletid ”—Radford v 
Kachman, 160 NF 875, 877 27 Ohio 
App 86, not following Robinett v 
Doyle, 2 Ohio Pec (Reprint) 391, 2 
West L Month 585 

48. Kan —Tucker v Vandermark, 21 
Kan 263—Moore v Reaves, 16 Kan 
150 

49 . Minn —Sumner v Sawtclle, 8 
Minn 309 

29 CJ p 845 note 61 
Property held in trust see supra S 
78 

50. Ala—Reeves v. Peterman, 19 So 
512, 109 Ala 366 

29 CJ p 846 note 52. 

51. Ala—Murphy v Vaughan, 147 
So 404, 226 Ala 461—Booker v. 
Booker, 126 So 212, 220 Ala 367 

Kan—Blitz v Metzger, 241 P 259, 
119 Kan 760, rehearing denied '245 
P 161, 120 Kan 555. 

NC—Clove V Adams, 22 S E 2d 567, 
222 N C 211. 

Exemption in surplus proceeds of 
foreclosure sale see supra 5 75 

52. Ala—Howell v. Ward, 161 So 
487, 230 Ala 379 

NC—Miller v Little, 194 SE 92, 212 
N C 612—Crow v Morgan, 186 S E 
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668 210 NC 153—Farris v Hen¬ 

dricks. 146 SE 77, 196 NC 430— 
Che('k v AA^alden, 143 SE 465, 105 
NO 762 

29 C T p 844 note 27 

53. Mo—Elstroth v Young, 83 Mo 
App J63 

NH—Fellows v Dow, 58 N H 21 

64. US—Le Blanc v Watson, CC 
A l-ifi , 13 F 2d 76, certiorari denied 
AVcitson v Le Blanc, 47 S Ct 113, 
273 US 724, 71 L Ed 860, constru¬ 
ing Louisiana statutes 

Aik --AVatson v Poindexter, 6 SW 
2d 299, 176 Ark 1065 

Iowa- Brun&don v lirunsdon, 200 N 
AV 823, 199 Iowa 1099 

Kan—Southern v IjinviJIe, 33 P 2d 
123, 139 Kcin 850 

Midi—Kinm-rt v Lefkowitz, 259 N 
AV 871, 271 Mifh 79—Ter Keurst 
V Zink.wu/, 235 N AV 191, 253 

Mich 383 

Ohio —Rcidford v. Kachman, 160 N E. 
875, 27 Ohio App 86 
Conlr.i Robinett v I>o\le, 2 Ohio 

Dec (Be print) 391, 2 Cine L Bui 585 

Tex—Hughes v Groshart. Civ App, 
150 SAV2d 827—Hayes v First 
Trust Joint Stock Land Bank of 
Chicago, Civ \pp , HI S W 2d 1172, 
erior dismissed 

Wash—Swanson v Anderson, 38 P. 
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contract for the unpaid purchase money and 
the fact that a hen is retained for all of the pur¬ 
chase money, instead of a part only, docs not alter 
the leg^al status of the purchaser or defeat his home¬ 
stead rip^hts In Older that a case may come with¬ 
in this rule there niiisl be a contract by which the 
premises aic sold, and not merely jircliminary ne¬ 
gotiations or agreements looking to a contract of 
sale to be entered into at some future time 

Oral contracts. In the application of the general 
rule It makes no difference whether the contract of 
sale IS in writing, as required by the statute of 
frauds, or oral, if the price has been partly paid 
and possession has been given thcreundtr, for in 
such a case a court of equity would decree specific 
performance by the vendor but, where the con¬ 
tract rests wholly in parol and the purchaser has 
done nothing to remove it from the operation of 
the statute of fiauds,^*^ as where he has failed to 
pay the consideration, take possession, or make val¬ 
uable improvements,^^ it has been held that he has 
no title to sustain a claim of homestead 

Right to possession If, under a contract for 
the purch.isc of land, the ]nirchaser is not entitled 
to possession until the price has been paid, his right 
of homestead will not ordinarily .ittach until such 
payment but the provision as to possession may 
be waived 

Put chase of public lands The general rule ap¬ 
plies to jniblic lands occuiued as a homestead under 
a contract to purchase them from the state, 


fact that the purchase has not been completed and 
the fee still remains in the state does not prevent 
a claim of homestead therein 

Forfeiture or abandonment of contract. The 
homestead right is lost with the loss of the rights 
of the purchaser under his contract for the pur¬ 
chase of land It may be lost by a forfeiture of 
the vendee^s rights under the contract of purchase 
and ejectment for failure to make the several pay¬ 
ments stipulated in the agreement,^® or where the 
contract not only has not been complied with, but 
has been abandoned 

Pavmcnt of price by creditor Where a person 
occupying land under a bond for a deed or a con¬ 
tract of purchase claims a homestead therein as 
against a levying creditor, his right will not be de¬ 
feated by the fact that the creditor has paid the 
obligor the balance due from the obligee on the 
])rice fixed in the bond 

§ 82. - Future or Contingent Estates 

The general rule is that a future estate, whether 
vested or contingent, will not support a claim of home¬ 
stead exemption during the continuance of the prior es¬ 
tate 

While It has been held that one having a vested 
remainder in fee in land may claim a homestead 
therein,®^ by the great weight of authority^^^ a 
luturc estate, whether vested or contingent, wnll not 
siqiport a claim of homestead exemption during the 
continuance of the jirior estate,there being iif) 


2cl 1(164, Kier), ISO WaMh 284. quot- 
Corpus Juris —Toikins v La 
Viirm , 17 P 2d 857, 171 W,ish 2 10— 
Desmond v Sliolwell 252 P 602, 
112 Wash 187, <. It Corpus Juris 
29 CJ p 841 notes 30 Lbl, 31 
Time* of acquisition of homestead sue 
supra § 40 

ABsigrnees of contract 

Tex—Stnndaid Lumber & Mtj? Po 
V Lioopcr, PivArip, 1 S W 2d 180 
Where the purchaser resold his 
equity to the vendor and occupied the 
land as a tenant nt will, he was not 
<'iitllled to claim a homestead in Ihc 
land, although he married b<‘foie the 
last payment on the repurchase was 
made to him --Polcn v Bolen, 87 So 
797, 205 Ala 114 

55. Til —Rewcita v Johnson, 1 13 N 
E 137. 311 111 594 

Iowa—Utlev V Boom 299 ^ W 437 
HO 230 Iowa 979. citin#? Corpus 
Juris. 

Tex--Laubhan v Alliance Life Ins 
Co . Ci\ \pp , 134 S W 2d 788 
M''ash —Swanson v Anderaon, 38 P 
2d 10b4. 180 Wash 284 
29 r ] p 844 note 31 
Debts or obligations for purchase 


money Keneially see infra §§ 100- 
104 

56. Tex—Johns<iri v Smith, (^iv 
App, 234 SW 9 39 

57. Mich—Rentthler v Lawton, 71 
N W 330 113 Mi( h 11 

58. N I) - TTelgcbvt \ Dammen, 100 
N W 2 15 1 1 N I) 167 

20 C’J p 815 note .36 

59. Tc\—Loak v Pasm r, Civ App, 
101 S W 2d 1031, error refused 

60. Tex—Doak v (\asner supra— 
PaKc V Vaur^hcin, Civ App, 17 1 S 
W 541 

61. Towa--Johnson County Sav 

Bank v Carroll, 78 N W 24 7 

62. Iowa—Johnson County Sav 

TJank v Carroll, supra 

63 Mich — Mien v (%adwell, 20 N 
W 692, 55 Mic*h 8 

29 J p 8 45 note 42 

64. Mo - State v Diveling, 66 Mo 
375 

29 C J p 845 notes 12, 43 

65. lowa—ITiley v Boone, 299 NW 
1 37. 140, 230 Iowa 979. eitinj? Cor¬ 
pus Juris. 

Okl —Mont^comery v Wise, 62 P 2d 
647, 179 Okl 247 
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Wasli—S\\anson v Anderson, ,38 P 
2d 1064 1065 ISO Wash 284, Quot¬ 
ing? Corpus Juris. 

29 CJ p 845 note 14 

86. Wash — Swanson v Anderson, 
supra, quoting? Corpus Juris. 

29 CJ p 84 5 note 4 5 

67. Okl —Montgomery y Wise, 62 
C 2d 647. 1 79 Okl 247 

Wash --Swanson v Anderson, 38 P 2d 
106 1, 1065 1(S0 Wash 281, quoting 

Corpus Juris. 

29 CJ p 845 note 46 

6a Iowa—American Sav Bank of 
Marengo y Willenbiock, 22S NW 
295, 299, 209 Iowa 250, citing Cor¬ 
pus Juris. 

29 CJ p 84 5 note 4 7 

69. Okl—Lehman v Tucker, 55 1’2d 
62 176 Okl 286 

29 C J p 846 note 53 

70. N<d)—Fisher v Kellogg, 258 N 
W 404, 128 Neb 248 

71. US—Sharnbaugh v S( ofl(*id, C 
C A Tex , 132 F 2d 345, stating Tex¬ 
as law 

Ark—Jones v Thompson, 166 S W 2d 
1031.—Keesee y Buahart, 158 S W 
2d 915. 203 Ark 668—Smith v 

Watkins, 62 S W 2d 41, 187 Ark. 
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sufficient right of present occupancy or possession.’^^ 
The rule applies even though the owner of the re¬ 
mainder or reversionary right is permitted to live 
on the premises with the holder of the prior es¬ 
tate,or IS in possession, with such holder, by vir¬ 
tue of his ownership in fee of a portion of the 
promises, undivided ,'^4 but a remainderman having 
exclusive possession and occupancy under a lease 
from the life tenant has been held entitled to claim 
a homestead When the particular estate is de¬ 
termined, and the remainderman is entitled to im¬ 
mediate possession, he may claim his homestead in 
the premises, if his contingent interest has not been 
sold 111 the meantime by his creditors 

§ 83. - Property Held by Different Titles 

The fact that varioua portions of the premises are 
held under different titles will not prevent acquisition of 
a homestead in the entire tract. 

The cii cuinstancc that various portions of the 
premises arc held under different titles will not pre¬ 
vent the acquisition of a homestead in the entire 


§ 84 

tract.'^'^ Hence, if a part of- the land is owned in 
fee and another part is held under a lease,if part 
IS owned in fee and part is held under contract of 
pui chase,if part is owned by the husband and 
the rest by his wife, see infra § ^>1, or if the eq¬ 
uitable interest is in the husband and the wife holds 
the legal title, see infra § 90, the exemption may at¬ 
tach to the entire tract. 

§ 84. - Life Estates 

The right of homestead attaches to property In 
which claimant has a life estate. 

The right of homestead attaches to property in 
which claiinanl has a life estate,^’® whether for his 
own life or that of anotherand the right of a 
debtor to a homestead in land in which he has such 
an estate tcrniinatcs only when his est.ite deter¬ 
mines Consequently, a surviving husband may 
exempt his estate by curtesy,^ widow her 
(lower,c\eii before it has been tissignecl to her 
Where a husband devised his hr)niestcad, not ex¬ 
ceeding the statutory liniitation as to value, to his 


832—Field v Tyner, 261 SW 33, 
16^ Ark 373 

Iowa—Solnar v Solnar, 216 N W 
28S. 2 'M) jor, Iowa 701, citing Cor- 
pus Juris. 

K.ui—(’’apie V Waibuiton 264 P 4 7, 
4‘), 125 Kan 200, quoting Corpus 
Juris. 

Nell—Fisher v Kellogg, 258 NW 
404. 406, 128 Neb 2-l.S citing Cor¬ 
pus Juris. 

Tex -Kettlg v Tlouston Wo«4t Fnd 
lic.nltv Co, Com App, 254 S \V 765, 
alllrming Rettig v West Rod Real¬ 
ty Co, CjvApp, 241 SW 614— 
Orctnawnll v Cunninghtun, Oiv 
App, 107 SW2d 1099—riulf Pro¬ 
duction Co V Continental Oil Co, 
riv\t)P, 61 S W 2d IS'i. cininiifd 
164 S W 2d 48S, 139 T(‘\ 18 5- 

Tuinor V Miller, Civ App , 25'> S W 
237 

—Quall<-v V Zimmerman, 285 N 
W 735 231 Wis 341 

29 CJ p 846 note 54 
Effect of preparation to occupy 

‘Future estates , whether 
ve'.led or eontingent, will not sup¬ 
port a claim of homestead, irrespec¬ 
tive of intention and prepaiation of 
one out of possession to occupy the 
land when and if the right of jros.ses- 
fiion and occupanev become a reality ” 
—Johnson v Prosper State Bank, Civ 
App , 125 S W 2d 707, 700, affirmed 138 
S W 2d 1117, 134 Tex 677 

72. ITS—Shambaugh v Scofleld, C 
C A Tex . 132 F 2d 345, .stating Tex- 
Jaw 

Ark—Keesee v Bushart, 158 S W '2d 
915, 203 Ark 668--Smith v Wat¬ 
kins, 62 SW2d 41. 187 Ark 852— 
Field V Tyner, 261 S W. 35, 163 
Ark 373. 


Kan—Cdple V WaiJnirton, 2(»I P 17, 
12.) Knn 290 

Nil)—Fisher v Kellogg. 258 NW 
404, 128 Neb 248 

T( X — Johnson v 1‘nispej SlaL<‘ ]?nnk, 
Civ App. 125 SW2d 707, afTii rued 
lbs SW2d 1117, 134 Try 677— 
(It eonuwnlt v Cunningham, Civ 
App, 107 SW2d 1099—Gulf Pro¬ 
duction Co V t\)nlmental Oil Ct) , 
Civ App, 6J S W 2d 18) affinrifd 
164 SW^Jd 488, 1.39 Tex ISo— 
Turner v Miller, Civ Af5p, 255 S 
W 237 

\\ IS—Qiialley v Zimmetman, 285 N 
W 735, 211 Wis 341 

29 CJ p 816 note 54 
Pa'uuinunent of possessory interest 
gent 1 ally tsee supia § 80 

73. Aik—Jones \ Thompson, 106 S 
W 2d 1036—Kees('o v Busbar t, 158 
S W 2d 915, 203 Aik 668—Smith v 
Watkins, (,2 S W 2d 41, 187 Ark 
852 

Towa—Solnar v .Solnar, 216 NW 
288, 205 Iowa 701 

Kan —C.it)lo v Wariiurlon, 264 P 
47, 12.5 Kan 2,90 

Neb—Fisher v Kellogg, 258 N "VV 
401, 12S Neb 248 

Wis—Qualley v Zimmt rinan, 285 N 
W 735. 2il Wife, 341 

29 C J P ^>46 note 55 

Separate hoineslcads in .same tract 
see supra 14 

74. Tex—Turner v Miller, Civ App , 
255 S W 237 

75. Utah —Panagopulos v Manning, 
60 1’2d 614, 93 Utah 198, rehearing 
dimled 72 P 2d 456, 03 Utah 215 

Homestead in leasehold estates gen¬ 
erally bee infra § 85 
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70 Tex—Gicenciwalt v ('‘unning- 
harn Civ App. 107 S W 2d 1099 

29 CJ p 816 note 56 

77. Cal— Bell v Wilson, 155 P 625, 
J72 rul 123 

29 (\J r> 816 note 57 

78. Ala—H.nlev v !> U Dunlap 
Mouantile Co, '»5 So 451 138 Ala 
115—Tyler v Jewell, ‘j So 905, 82 
Ala 

79. in-KSlmei V Oailuk, 56 N E 
1103, 1S5 in 4 06 

80. Ala—Miirph> \ Vaughan, 147 
So 404 22b Ala 4 61 

Cal—Aiighi V Rule A* .Sons, 107 P 
2d 970. 41 C il App 3fi 852 

Kv—Wilson V Devashei, L>6I SW 
1057, 204 K\ 408 

OUl - Mill el V McKeel, 108 J*2d 138, 
ISS Gkl JSO 

Or —In re HanlieJd'a Estate 296 P 
1066, 1S7 Or 167, modided on other 
grounds 298 P 905, 137 Or 107 

T< X Turner v Miller, Civ Apj), 255 
SW 2i7 

29 CJ p 846 note 62 

81. Ill —Deere v Chapman, 25 Ill 
610 79 ArnP 350 

82. Ill—Kitt(>rlin v Milwaukee Me- 
chanu’s ^tut Ins (k) , 25 NT E 772, 
lU Ill 617, 10 LRA 220 

Kan—Goodman v Malcolm, 48 P 
4 >9 5 Kan \pp 285 

Loss or relinquishment of right m 
general sei' infra §}} 157-162 

83. US—In lo Kaufmann, DCMVia, 
112 F 898 

29 C J p 846 note 63 

84. Ky—Wilaon v Devasher, 264 S. 
W 1057, 204 Ky 408 

85. Mo—Murdock v. DaJby, 13 Ma 

App 41. 
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wife for life, with a remainder to his son, it was 
held that the widow was entitled to claim the home¬ 
stead free from liability for any of her debts 

§ 85. - Leasehold Estates 

The general lule is that a homestead right may at¬ 
tach to property held under a leasehold, or to rented 
premises. 

The general rule is that a homestead right may 
attach to property held under a leasehold, or to 
rented premises However, it has been said that 
a tenant’s homestead right in the premises he occu¬ 
pies cannot, of necessity, be absolute,*® or as broad 
as that of the owner of a fee title and it does 
not survive the termination of the leasehold es¬ 
tate The homestead right has been held to 
be no defense whatever in an action by the lessor 
to recover the premises but other authority 
holds that this is true only after the term expires, 
and not before 

Occupancy by both lessor and lessee. Since, as 


appears supra § 14, there cannot be two separate 
homesteads in the same land at the same time, a 
lessee of land, although he may live on it with his 
family, has no homestead exemption therein where 
the lessor also occupies the land under a reserva¬ 
tion of a right of occupancy in the lease, and re¬ 
sides thereon with his family as his homestead.** 

Stipulation against use as residence Where, un¬ 
der a lease stipulating against occupation of the 
premises as a residence, the lessee actually occupies 
and uses the premises for residence purposes, it 
has been both asserted*^ and denied** that he can 
acquire homestead rights in the premises. 

§ 86. -Tenants at Will or by Sufferance 

Authorities differ as to whether a tenant at will or 
by sufferance is entitled to homestead exemption 

A tenant at will of land containing a dwelling 
is, under some authorities, entitled to the home¬ 
stead exemption ,** but other authorities are op- 


Se. Kv—Ponderf?eMt v Heokln, 22 S 
W 603, 04 Kv '384, 15 Kv L 180 

87 . U S — In re Wineland, D C Okl, 
3 K Supp 796, stating Oklahoma 
law 

Ala—Murphy v Vaughan, 147 So 
404, 226 Ala 461—J A Sloan & Co 

V Fields, 127 So 816, 221 Ala 54 

Iowa —Kramer v Hofmann, 257 N W 

361 218 Iowa 1269 

La—Milliken & Farwell v. Rivet, 6 
tin App 457 

Okl -Morcor v McKoel, 108 P 2d 138, 
188 Okl 280 

Tox —Davis V Lund, Com App , 41 S 
W 2d 57, revermnBT, Civ App, 26 S 
W 2d 134—Bockner v Barrett, Civ 
App, 81 S W 2d 719, error din- 
mibsed—SteilJng' Nat Bank & 
Trust Co of New York v Ellis, Civ 
App, 75 S W 2d 716, eiior dis¬ 
missed—Weiser v. Travis Cotton 
Seed Products Co, Civ App, 63 S 
W 2d 216, error refused—Evans v 
Galbraith-Foxworth Lumber Co, 
Civ App, 51 S W 2d 831, error dls- 
inlsHOd—-Winifrirt v Baxter, Civ 
App , 30 S W 2d 522, error refused— 
Wt'bb V City of Fort Worth, Civ 
App, 23 S W 2d 791, 792, error re¬ 
fused, Cl tins Corpus Juris—Young 

V Holling»?woT th Civ App, 16 SW 
2d 84 4, error refused—Grimes v 
Cline, Civ \pp , 300 SW 235—Col¬ 
lett v Brokaw, Civ App, 296 SW 
331, reversed on other grounds 
Brokaw v (''ollett, Com \pp , 1 SW 
2d 1000—Medearis v Buratti, Civ 
App 275 SW 617—Cry v J W 
Bass Hardware, Civ App , 273 S W 
347—Stephens v Cox, Civ App , 255 
SW 2 41, rehearing denied 256 S 
W 61.3—McCullough Hardware Co 
v Coll, Civ App, 155 SW 718 

Utah—I’anagopulos v Manning, 69 


P 2d 614, 9.3 Utah 198, rehearing de¬ 
nied 72 P2d 156. 93 Utah 215 
29 CJ p 847 note 69 

Sule under express statutory provi- 
Sion 

Ill—Wike V Garner, 53 NE 613, 179 
Ill 257, 70 Am S R 102 
29 CJ p 847 note 68 
Bequiremeut of **»8tate*’ 

“In order for a leasehold interest 
in realty to form the basis of a 
homestead right, It must amount to 
an estate in the premises “—Ellis v 
Bingham, Tex Civ App , 150 SW 602, 
GO.3 

Business homestead 

(1) A business homestead may he 
had in rented premise s 

US—In re Simpson, I) C Tex , 299 F 
866 

Tex —First Nat Bank v Dismukes, 
Civ App , 241 S W 199 

(2) Business homestead geneially 
see supra § 40 

Ziength of term is immaterial — 
First Nat Bank v Dismukes, supra 
Well-considered case 
Okl—Miller v Farmns’ State Bank 
of Temple, 279 P 351, 363, 137 Ukl 
183, citing Corpus Juris. 

88 . Tex —Stephens v Cox, Civ App , 
25b SW 643, denyiUH rehearing 
255 SW 241 

89 . Tex —Stephens v Cox, supra 
Dependence on contract 

“The tenant’s honiesiead rights are 
both created by and limited by his 
contract. They expire when his term 
expires, and are lost when he breach¬ 
es his contract and becomes subject 
to eviction They necessarily de¬ 
pend upon the terms of the contract 
itself.”—Stephens v Cox, supra. 
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90. Okl—Miller V Farmers’ State 
Bank of Temple, 279 P 351. 353. 
137 Okl 1S3, quoting Corpus Juris. 

Tex—Stephens v Cox, Tex Civ App , 
256 SW 643, denying rehearing 
255 SW 241 

29 CJ p 817 note 72 

Loss or relinquishmi'nt of right In 
general &(*c infra If'7-162 

91. NC—Abbott V, CKiinartie, 72 
NC 292. 21 AmH 4 57 

92 . Ill—Kultner v Haiiies, 35 Ill 
App 307, affirmed 25 N E 752, 135 
Ill 382, 25 Am S R 370 

Iowa—Wright v FI ittciich, 281 N. 
W 221, 225 Iowa 750 

93 Kan — Hav v AVhitncy, 51 P 
896, 897 

29 C J p 847 note 73 

94 . Minn —In re Em* rson, 60 N W 
23, 58 Minn 4.50 

29 CJ p 847 note 74 

95 . Wis—Green v Pl*‘rce, 19 NW 
427, 60 Wm 372 

29 C J p 847 note 75 

96 . Miss—Jonts v Lamensdorf, 167 

So 624. 176 Miss 565—King V 

Sturges 56 Miss 606 

Okl—Mcner v McKecl, 108 P 2d 138, 
188 Okl 280 

Tex—Liewis v Llndsley, Civ App , 
68 S W 2d 648, reversed on other 
grounds Llndsley v Lewi«, 84 S W 
2d 994, 125 Tex 630—Evans v Gal- 
braith-Foxworth Lumber (''o, Civ 
App, 51 S W 2d 831, ernir dis¬ 
missed—Young v Hollingsworth, 
Civ App , 16 S W 2d 844, eiior re¬ 
fused—Grimes v Cline, Civ App , 
300 S W 235—Birdwell v. Burle¬ 
son, 72 SW 446, 31 Tex (hv App 
81. 

Contra Wehh v City of Fort Worth, 
Tex Civ App , 23 S W 2d 791, error 
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posed.®^ Similarly it has been both held®* and de¬ 
nied®® that a tenant by suffetance has such inter¬ 
est as will support a claim of homestead exemp¬ 
tion. 

§ 87. - Croppers 

One occupying land a« a mere cropper has no such 
Interest In the land or the ungathered crop as will entitle 
him to a homestead 

One occupying land as a mere cropper has no 
such interest in the land as will entitle him to a 
homestead therein,^ nor can he claim the ungath- 
erecl crop as exempt to him as being on his home¬ 
stead ,2 hut, where one occupies as a tenant, his 
right to homestead is not affected by the fact that 
the rental is to take the form of a portion of the 
crop ® 


§ 88 

§ 88. - Property Held in Joint Tenancy 

or by Tenants in Common 

Under the great weight of authority, there may be a 
homestead right in property held Jointly or in common^ 
or in an undivided interest in property, with the qualifica¬ 
tion that one joint tenant or tenant in common cannot 
acquire such a homestead right as will prejudice his co- 
tenant's rights or interests. 

There is a conflict of authority as to the exist¬ 
ence of homestead rights in property held jointly 
or in common, or in an undivided interest in prop¬ 
erty ^ On the theory that homestead laws are to 
be liberally construed,^ and that, as so construed, 
ihcir policy is to protect the debtor and his family 
in their possession of a home, irrespective of the 
character or extent of the estate owned by the 
debtor,® provided he is not a mere intruder,*^ one 
view IS that such an owner, on satisfying require¬ 
ments as to occiijiancy and use of the propcity, 
may acquire a homestead in the premises * This 


dismissed—Hampton v Clilliland, 
TiB SW 572. 23 Tex Civ App 87 
Croppers see Infra § 87 
Tenancy from month to month 
U S —In re Wineland. D C Okl, 3 P 
Hupp 796, construinfi: Oklahoma 
law 

Question considered hut not decided 

TeK—Cleveland v Milner, Com App , 
170 S W 2d 472, reversing Civ App , 
166 S \V 2d 351 

97. Ill—Jones v Jones, 72 N E 695, 
213 Til 228 
29 ('J p 847 note 77 
Dietuui Thurston v Maddocks, 6 
Allen, Mass , 427 

98 Okl —Mercer v McKeel, 108 P 
2d 138. 188 Okl 280 
Tex—Tif’wis v l^indslcv Civ App , 
68 S W 2d 648, reversed on other 
grounds Lindslev v Lewis, 84 S W 
2d 991, 125 Tex OoO—Pirdwell v 
Purleson, 72 S W. 446, 31 Tex Civ 
App 31 

99. Iowa—Solnar v Solnar, 216 N 
W 288, 205 Iowa 701 
29 C J p 818 note 78 

1. Tex — Ellis V Pingham, Civ App , 
150 S W 602 

29 C J p 818 note 79 

2. Tex—Watson v Schultz, Civ 
App , 208 S W 958 

3. Tex—Cry v J W Hass Hard¬ 
ware, Civ App , 273 S VV 347 

Homestead in leasehold estates gen¬ 
erally see supra § 85 

4 Ky —Hensley v I-iovely, 64 S W 
2d 157, 250 Kv 832, citing Corpus 
Juris. 

Joint occupancy see .supra S .38 
Partnership property see Infra $ 89 

5. US.—In re Sterling, DC Cal, 20 
P Supp 924 

Cal—In re Kachigian’s Estate. 128 


P 2d 865, 20 Cal 2d 787, prior opin¬ 
ion, App, 121 P2d 869 
Ohio -New Martinsville CJrocery Co 

V Hannibal Store Co, 20 N E 2d 
226, 65 Ohio App 60 

Okl—Hein v Wahl, 40 P 2d 683, 
170 Okl 402—Ilakv^r v Gra\son, 
207 P 301, 86 Okl 159. 

29 CJ p 848 note 85 
Liberal construction 'generally see 
supra S 8 

6. US—In re Sterling, D C Cal , 20 

P Supp 024, 92b, citing Corpus 

Juris. 

Oi —Marvin & Co v Piazza, 276 P. 
680, 681, 129 Or 128, tiling Corpus 

Juris. 

"A homestead may be lived in 
lands held in <oten,inty because Jus¬ 
tice and n*ason will not countenant e 
the deprivation of that interest W'hlch 
a partv has on the ground that he 
has not the whole ’*—Atkins \ 
Sihinid, Tex Civ App, 129 S W 2d 412, 
414—Tut ker v Dodson, Ti x Civ App , 
245 SW 728, 730 

Ownership, estate, or interest in 
propert^ gt nerall> see supra 78 

7. Or—Marvin & Co v I'lazza, 276 

V 680, 681, 129 Or 128, citing 

Corpus Juris 

Nectssity of possessory interest see 
supra § 80 

8. Ala —Alabama Power Co v 

Cornelius, 100 So 307, 211 Ala 245 

Alaska—Wendier v Brenneman, 7 
Alaska 13 

Iowa — Kramer v Hofmann. 257 N 
W 361, 218 Iowa 1260—Arispe 

Bank V Werner, 207 NW 678, 201 
Iowa 484 

Ky—Hensley v Lovely, 64 S W 2d 
167, 250 Ky 832 

Mich—Fltzsimons v Kane, 222 NW 
111, 245 Mich. 246 

Mont—Wall v. Duggan, 245 P 953, 
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954. 76 Mont 239, citing Corpus 
Juris. 

Nel)—Connor v McDonald, 233 N W. 
894, 120 Neb 503 

ND—-I'rocfroelc v AmeTiean Nat 
Bank of St Pniil, Minn, 258 NW 
482, 65 ND ^08 

Ohio—Sthiimathu v Ohio Savings 
& Trust Co, 169 NK 44 2, 121 Ohio 
St 446 affirming Ohio Savings & 
Trust Co v" Schum It lier, 172 NE 
682, 36 Ohio App 65 - New Mar¬ 
tinsville (irottnv Co V ITannlhal 
Store Co, 29 N E 2d 226, 65 Ohio 
Api) 50 

Okl- Tiohman v Tiuktr 55 P 2d 62, 
176 Okl 286—Hem v Wahl 40 P 
2d 683 170 Okl 102—Cooper v 

Long 220 P 610, 93 Okl 219— 

Baker v Giavstoi, 307 1* 301 86 

Okl 159 

Or--Marvin Cr» v I'lazza, 276 P 
680. 681. 129 Or 128. oiling Corpus 
Juris. 

Tex—Savtr'i v PvKnd 161 S W 2d 
769, 139 Tex 57. 140 ALR 1164, 
reversing I’vlaiui v S«>t'rs, Ci\ 
Ai»p. 148 S W 2d 4 50 -W R 
Thompson & Sons T^unibt r (^o v 
Clifton, 124 SA\ 2d 106, 132 Tex 
366, afllriiiing Cl it ton v VV K 
Thompson «V. Son*- Lumber Ct>, Civ 
App, 100 S VV'2d 392—Rettig v 
Houston West End Realty . (kirn 
App , 254 S W 765—Iluglit's v 

Groshart, Civ App , 150 S W 2d 827 
—J It Watkins Co v IXiwstm, 
Civ App, 145 S W 2d 901—Sipe v 
S.ner, Civ App, 140 S W 2d 297, 
1112- Stevenson v Wilst)n, Civ 
App, 130 SW2d 317, eiror re¬ 
fused— Atkins v Schmid Civ App . 
129 S W 2d 412—Cooper (’’o v 
Werner, Civ App, 111 S W 2d 82.3 
—Dillard v I^ukc, Civ App 107 S 
W 2d 414—Adams v Sfcuritv Fi¬ 
nance CoJporatitrn, Civ App 77 S 
W 2d 770—Wciser v Travis Cotton 
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rule has been said to be in force in the majority 
of the jurisdictions® and to be supported by the 
great^^ or overwhelming^^ weight of authority and 
the more recent authorities Exclusive posses¬ 


sion of the premises by claimant is not required 
for Its application It is held especially applica¬ 
ble where the tenants in common or joint owners 
are husband and wife,^^ in which case they have 


Products Co, riv App, 6S S 
W 2d 24G, error refused—^Hamm v 
]ir(*wn & Horn, Oiv App, 29 S W 
2d 421—V First Nat Bunk, 
Civ App, 24 S \V 2d 454—Johnson 
V Fthols. Civ App. 21 SW2d 282. 
eijor refused—Younp v Iloninsa- 
worth, Civ App. 36 S W 2d 844, er¬ 
ror if'fus(*d—Nance v Rucker, Civ 
App, 291 S.W 294 —Kerens Nat 
Bank v Stockton, Civ App, 281 S 
W 580, ri'versed on other Riounds 
40 S W 2d 7, 120 Tex 54 6, 77 A B R 
262—Boone v MeBoe, Civ App, 280 
S W 295—Medearia v Huratti, Civ 
App, 275 SW 617—doMlon-Sewall 
Ar ('"<) v Walker, C’lv App, 258 S 
W 232—Tucker v. I^odson, Civ 
App, 245 SW 728 
Wvo—State Bank of Wheatland v 
BrmIcv Bros. 11 P 2d 572, 4 4 W’vo 
24 4 rohenrinj? denied 12 P 2d 664, 
44 Wyo 456 
29 C T p 848 note 85 
Necessity of actual occiipancv 
supra § 22 

T»os^e^sor^ intcre'ut *«eo aiipia ^ 80 

Contribution by moieties; Indivisible 
rlg-ht of occupaxLcy 

"A hoiTu^^lead inav t vist In lands 
h(‘ld hv Joint ft rmnls oi hv tenants 
in foiiimon Ea( h moody must con- 
trihuli to the home*stead and the 
iiKfht of oc( iipancy is indivisible”— 
Johnsem v Muntz, 4 N E 2d 826, 828, 
264 Ill 482 

That claimants hold In cotenancy 
with a strangrer is not a valid objec¬ 
tion to n claim of homeetcad—In rc 
J’etfrsen’s Instate, 92 P 2d 445, 97 

Utah 224 

Consent of cotenant 

(1) "A tenant in common occupy- 

in^ >\itb Ibc consent of his cotenant 
is Hit 1 lied to riiomcstead] 

c\< mption McGrath v Sim lair, 55 
Miss 89 ”—Jones v BamensdoTf, 167 
So 62 4, 626 175 Mias 565 

(2) 'The consent of the cotenants 

to the ofcupnnt\ of the honicst<*ad 
(laitrud IS not <‘sscntial to the su<- 
ccastul malnt(‘name of the homestead 
jxemption in a (ontest with Mtditors 
of the homef^ttad t xemplionist ”— 
He\MS V White IJ So 3 49, C,0 69 

Miss 252, 20 Am S H 557, explaining 
M(<lialh ^ Sinclair, 55 Miss h9 
Payment or receipt of rent 

(1) The tenant in (onimon’H pav 
inp rent on the poll Ion he tKiupits 
and itceivinfr hia pio-rata shaic oi 
th< Hilt on all thf common piopnt\ 
is Iminaterial ”—Hem \ Wahl, 40 P 
2d 682. 684. 170 Okl 402 

(2) One who is owner, subject to 
iTiortKH^^e executid by him, of un¬ 
divided one-half Interest In real 


property the whole of which he occu¬ 
pies as residence, is not precluded 
from claiming: as against creditois 
homestead right therein by paying 
rent 1 <j his cotenant —Blitz v Metz¬ 
ger, 241 P 259, 119 Kan 760, rehear 
ing denied 246 P 161, 120 Kan 556 
Effect of administration of estate 
"An heir in possession of real 
estate, in which he owns an undivid¬ 
ed interest may assert that the same 
constitutes his homestead even 
though the estate of the person from 
whom he inherited is in the process 
of administration ”—Davis v Mor¬ 
gan, 95 T*2d 856, 858, 186 Okl 30 
Zn California 

(1) “Prior to 1929 it was well 
settled in California that, with cei- 
tain exceptions w'hert the owners 
vvfie husband and wife, land owned 
by persons as tenants in common oi 
joint tenants tould not bo subject to 
a hom<*st(ad”—In re Kachigian’s 
Estate, 128 P 2d 865. 866, 20 Cal 2d 
787, prior opinion. App, 321 P 2d 
869 -29 C T p 850 notes 3, 5-8, 11 
LaJ 

(2) This rule was changed by the 
1929 amendment of 1228 of the Civil 
Code St 1929 p 229, providing that 
“proiartv, within the meaning ot this 
sect ion rproviding as to the property 
from whi( h homestead mav be se- 
leiled] iiu'lufles ariy freehold title 
interest, or estate vvhlth vests in 
the ebnmant the imm« dlate right of 
possession, ev'en though such right 
of possession is not ex< lusive ” 

US -In re Miller, DU Cal 27 F 

Supp 999—In re Sterling, D C (^al , 
20 F Suiip 924 

Cal—In re Kachigian’s Estate, supra 
—Watson V Ppvlon, 7 1 P 2d 906 
10 (''al 2d 156 

(S) l^rior to the amendment, a hus¬ 
band < ould not select a homestead 
out of property held b\ him and his 
wife as joint tenants, unlesp Hu* wife 
Joined in executing the dedaration — 
In rc Gordon’s Estate l>Ct'al 44 F 
2d 810, I'Xplained in In re Sterling, 
supra—29 t’ J p 850 riot<* 11 [a] (2) 

(4) (■’alittirnia decision.s and legis 
lation Minimal izid 

US—Tn le Sterling, supra 
(9il —In re Kachlgian’s Estate, 128 
P 2d 865, 20 Gal 2d 787, prior opin¬ 
ion, App, 121 I’2d 869 

(5) Whether debtor and wufe were 
joint t(*nants or tenants in common 
held immaterial respe<.tlng their right 
to detlaie homestead—Eucci v Unit¬ 
ed Credit & Collection Co, 31 I‘2d 
269, 220 Cal 492 

Zn Wisconsin 

(1) The homestead exemption has 
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been extended by statute to a ten¬ 
ant in common having a home*«tead 
on the land with the consent, express 
or implied, of his cotenant —Bartle 
V Bartle, 112 NW 471, 132 Wjb 
292—dimmer v T*auley, 8 NW 219. 
51 Wis 282 

(2) The cotenant’s acnuiRitlon un¬ 
der such circumslant es as raise a 
presumption of consent is sufflcient, 
proof of < onsent directly given, oral¬ 
ly or in writing, is unncces.sary — 
Baltic v Bartle, supra 

(2) Husband and wife contracting 
to purchase land became joint ten¬ 
ants and could s« lei t homestead from 
such land—Eaton Centir Co-op 
Cheese Co V Ilelntz, 244 NW 620. 
209 Wis 170 

(4) Earlier rasi'S denying home¬ 
stead right see 29 C J p 850 note 2 

9. Kan —Nelson v Stocking, 121 P 
2d 215, 154 Kan 075 

10. Ohio—Ohio Savings A- Trust Co 

v Schumach»‘r, 172 NE 682, 26 
Ohio App 65, afTirmed Schumacher 
v Ohio Savings & Trust Co, 169 
NE 442 1 21 Ohio St 446 

Or—Marvin & Co v Piazza, 270 P 
680, 3 29 Or 1L>S 

11. Mont -T-\Va11 v Duggan, 215 P 
952, 76 Mont 2 49 

12 . Ohio—Ohio Savings & Trust Co 
\ Schumacher 172 NE 682, 26 
Ohio App 65, nffirmc‘d Schumacher 
v^ C)hjo Savings A Trust Co, 169 
N E 442, 121 Ohio St 446 

13. Ark- Rc>i»son v-- Hough, 20 S W 
523, 66 Ark 621 

29 C / p 849 note 90 
California statute 

‘Since the 1929 amendment to § 
1228 of tile Calltornia (;?ivil Code, the 
‘property’ tiorn whicli a husband 
could select a homestead has been 
that estate’ which vests in the claim¬ 
ant the immediate rigiil of posses¬ 
sion, even though sue h right of pos¬ 
se ssion IS not exclusive Watson v 
I’evton. 10 Cal Jd 156, 72 f’2d 906** 
—In re Milieu, DC(‘al, 27 F Supp 
999, 1001 

14L Kv -—Hensley v Lovely 64 S \V 
2d 157, 250 Ky 832 
Ohio—Schumachc*r v Ohio Savings 
A Trust Co. 169 NE 442, 121 Ohio 
St 44 6, quoting Corpus Juris, and 
affliming judgment Ohio Savings A 
Trust Co V Schumacher, 172 NE 
682 36 Ohio App 65- New Mar¬ 

tinsville Grocciv Co V Hannibal 
Store Co, 29 N E 2d 226, 65 Ohio 
App 50 

Okl—Mitchell v. Quinton, 116 P 2d 
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been said to be jointly seized of an estate of home- 
itead in the land but the latter proposition has 
been questioned 

The rule is subject to the qualification that one 
tenant in common or joint tenant cannot acquire 
rights superior to those of the other owners, 
and cannot obtain such homestead right or inter¬ 
est as will prejiulice or interfere with the lights 
or interests of his cotenant or any jiersoii rightfully 
claiming under the lattcr,^^ such as the right to 
partition^^ or an accounting Thus it is held 
that one joint owner of jiroperty cannot claim a 
homestead as against the other joint owners, but 
may ng.iinst crediPirs,^! and that one tenant in com¬ 
mon cannot, as against his cotenant, establish a 
homestead on the whole property, but can only es¬ 
tablish a homestead as to creditois on his separable 
interest or title 

Claim h\t both tenants Two joint owmers of a 
tiacl of land, upon which both live with their fam¬ 
ilies, are each entitled to a homestead,-'^ even be¬ 


fore any partition has been made 2^ 

Property exceeding statutory limit. It has been 
held that a homestead right will not attach to an 
undivided interest in a tract of land which, as a 
whole, exceeds the homestead limit in acre.ige,-'^ 
or in both acreage and value where there has been 
no separation of the undivided interest,26 and that, 
where the value of the property exceeds I he stat¬ 
utory limit of value, each tenant in common can 
claim only his fractional interest in the maximum, 
and not the full exemption 27 Jn some states, 
where a tenant in common is entitled to a home¬ 
stead, and the entire property exceeds in quantity 
the statutory limit as to the number of acres, his 
right of homestead extends to an undivided inter¬ 
est of the statutory number of acies out of the 
interest owmed Jn other states it is held that if 
the entire property exceeds the number of acres al¬ 
lowed by statute as exemi)l, the debtor can claim 
as exempt only land occupied by him not exceeding 
the number of acres and value fixed by the sl.itutes, 
to be allowed to him just as though he ownerl the 


son ISO Okl 01‘0—CViopti v I^ohr 
21i0 P 610 os Okl 210 
20 CJ P S4S note S6 
Pomniunitv piopcrtv intra ^ 92 
Sstate hy entireties 

(1) Th(T< mnv l»o a }i(m(««tcad In 

whi(h h 11 '.band and -vMfr have an 
eslntt t)V lb< (nliiotif'.—Cob man v 
■W'lnicims, 200 So 207 140 J^'la 45— 

Harkins v TIoll, IbO So 4S1, 12 4 

Fla 771—Oal(^ v iXew \oik I>ile 
Ins To. 152 So 671, 11'? Fla 678, 116 
Fla 251 

(2) Su< h homesl<*,ul is subjort to 
the uift's iiRhl of sur\i\orship in 
the ostfitf*—(’olonian v 'Williams, su¬ 
pra 

(*?) “In Ihf pTop<rl\ of th( hus¬ 
band not ludd as Iinsband and wilo 
bv ontirrtU's with thr right of sur- 
vi\orship Iht husband cannot, under 
Fonsol St 16()7 [pro^Kllns to 
alinionv without di\oi<cl, claim 
honiosh ad exemptions "— 

Holton V bloltori 119 S F 751, 751, 
ISONC S55 

Character of ownership 

AVhero piroportv claimed a.s home¬ 
stead IS h(*ld bv husband and wite as 
joint tenants, intention and acts of 
partic's at time* of takingr conveyance 
of the property should determine 
character of owncrsliij* thereof in 
determining validitv of liomcstead 
declaration, rather tlian suhseciuont 
declarations of one of the paitic’S — 
In re Jam 11, D C Cal , 24 F 2d 970 

15. Til—Hltcticock V Hitchcock, 26 
N K 2d lOS, 272 Til 252. certiorari 
denied 61 S Ct 22, 311 US 651, 85 
I. Kcl 11 7 

29 C J p 810 note 87. 


10 Ill—Johnson V Muntz, 4 N E 2d 
826 '361 Til 482 

17. Tex—Sa\4rs v Pvinnd, 161 S 
W 2d 760. no Tex 57 110 AUH 

1164, reversing’, C’lv App , I'viand \ 
Savers 148 S W 2d 4 50 
29 C J p 810 note 0 1 | h J 

18 (Ikl—Cooper V Eong, 220 P 610 
6)2, 91 (Jkl 229, quoting Corpus 
Juris. 

T»'x—Savers v Poland 161 S W 2d 
760, 771, 129 Tex 57 140 A UR 

116 1, citing- Corpus Juixs, and re¬ 
versing- I’vland V Sav'ers, C’lv App. 
IIS S W 2d 450—llcttig V Houston 
A\ t St Fnd Kc'altj Co, ('’om \pp 
251 S AV 765—J R AVatkins Co v 
Havvsein Civ^ \pp, IH S AA 2fJ 001 — 
Atkins V Schmid, Civ \pp 120 S 
AA'2d 412 - Medearis \ Huratti. Civ 
Ai>p, 275 S AV 617—Tue ke r v Dod¬ 
son. Civ App, 245 S VV 728 
20 ('J p 8 40 note 0.5 
Setting- aside improvements 

“Anv eotenant may build 

and e'siihli'.h his Jioinestead upein the* 
(eirnmori property, and his 
homestead nghtt^ in sue h improv(‘- 
rne nts will be protected even to the 
extent of setting: aside the ground 
upon which lh«*y are* placed, if it can 
be done without injury or detriment 
to the interests of his cotenants 
Cost* v liuinctt, Tex Civ Vpp , 60 S 
W 2d 886, 8S7, error refused 

19. SC—Peets v AA^riKht 109 SE 
649, 117 SC 400 following Tedde*r 
v Tedder, 104 SE 318, 115 S (" 91 
Tex Cooper (’’o v AVerner. Civ Api> , 
111 SAV2d 823 

Partition of hc>mcslead property be¬ 
tween cotenants aee the C J S title 

527 


Partition 9 33, also 20 CJ p 840 
notes 94-07 

In Oeorg-io, dt btor cannot have his 
undividc'd one-tliiid interc>st m traet 
of land set apart as (*\emption under 
ponv homestead law withoul obtain¬ 
ing Pfirtitiein -Tattnall Bank v Pow- 
f li, 182 S E 562, l.Sl (Ja 562 
20 . SC — Peeta v Wright 100 SE 
649, 11 7 St''' 409, following Tedib'P 
V Tedder, 104 SE 118, 115 SC 
91 

21 Kan--Blitz v Met/ge r, 211 P 
250 1 19 Kan 760 re*he‘'iring de nu'd 

2 45 P 161, 120 Kan 55 5 

22. Kan—B.inm r v AVX*k h, 225 P 
9S 115 Kan 868 

23. Alaska—AVe iidh r v Bre nnenian 
7 Alaska 13 

Kv—Mcguiar v P>ui! 81 Kv 12, 4 
Kv L 659 

24. Alaska—Wcndler v Brcnncrnan 
7 Vl.iska 11 

Kv—Mtguiai V Burr, 81 Kv^ 22, 4 
Kv U 650 

25. Mont—MeCiirlhv v Kelley, 206 
J" 782 60 Mont 2ii 

26 Mu h—Hooper v McAllister, 72 
N W 13 1. 115 Mich 174 

27. Ala — Alabama Power Co v Cor¬ 
nelius. 100 So 207, 211 Ala 245 

28. Kan —Nelson v Sloe king, 121 
J' 2d 215, 216, 154 Kan 676, ejuoting 

Corpus Juris. 

Nil—Proefrock v American Nat 
B.ink of St I*aul, Minn 258 N W 
182, 65 ND 108 

Tex—Cordon-Scwall & Co v Walkei, 
(hvApp, 258 SW 233. 

29 CJ p 849 note 98. 
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entire tract and the fact that the value of his 
interest in the statutory acrcap^e constituting^ the 
homestead happens to he less than the statutory 
limit of value does not entitle him to an exemption 
in the rcmaiTulcr of the estate 

Vic7v iJwt homestead cannot be acqmred In 
some jurisdictions, on the theory that the exemp¬ 
tion contemplated is of property to which the debtor 
has an exclusive right, and which could be set off 
to him by ascertained boundaries, it has been held 
that, except in particular instances named in a 
statute or constitution,^^ a cotcnaiit, or holder of 
an undivided interest, has no right to homestead in 
properly held jointly or in common *^2 It has been 
held that this is so even in case of a tenant holding 
and claiming the entire estate, or a tenant in ex¬ 
clusive possession without objection by his coten¬ 
ant,or although the tLiianls in ccunmon are hus- 
b.ind and wife 

§ 89. - Partnership Property 

a In general 

1) Individual piopcrty or homesUad of 
partner 

a. In General 

In Jurisdictions not allowing a homestead in property 
held by tenants in common or joint tenants, theie is no 
homestead right in partnership property Where a home¬ 
stead IS allowed in property so held, a partner may, in 
general, claim a homestead in partnership property, but 
this privilege is frequently made subject to the consent 
’ of his copaitners, especially where the firm is indebted, 
*jqnd some courts do not permit such a claim as against 
Creditors even with such consent 

1A|«> pal tilers own th( parlncrship propert} in com 
niDii, stc the f J ^ title I’artiKTshi]) § 72, .dso 47 
P nf»l(s 7.^ 74, It is clear that in luiisdic- 


tions in which homestead rights may be acquired in 
property held by tenants in common or joint ten¬ 
ants, as discussed supra § 88, a partner may claim 
a homestead in partnership property,with limita¬ 
tions to be stated in this section, but he cannot as¬ 
sert his right of homestead in the entire property 
owned by the firm, as against his copartners or 
creditors of the firm, his right being limited to his 
interest In those jurisdictions in which a home¬ 
stead cannot be claimed in properly owned by ten¬ 
ants in common or joint tenants, a homestead can¬ 
not be claimed in partnership projicrty and the 
same holding has been based on the ground that 
the partners do not bold as common or joint ten¬ 
ants 

Where partnership piopcrty is withdrawn from 
iht partncrsliip assets and the jiartners become own¬ 
ers as tenants in common only, tbcir right to claim 
a hfiinestcad is governed by the rule relating to 
tenants in common, and not by that relating to 
jiarlners ^9 

If partnvrshij) jiroperty is conveyed to the part¬ 
ners iiidivuliiall>, each may acc]iinc a right of 
homesktid in the property conveyed to him, for it 
IS no longer jiartneiship pi()]»crly 

Consent of ((^partners In a lunsdiction in which 
homestead rights may be acvpiiri'd in jirojicrty b( Id 
b\ tenants in common, a homcslead right can be 
claimed in parlnerslnp jirojH'rty if the )iaTtneis con¬ 
sent A member of a firm whieb is nidebtecl can¬ 
not .icepiirc a i iglu of boinesUad exemption in pait- 
iiersbip piopcrty Avithout tin consent f>f his cojiarl- 
ncr,"*^ express eir imjiluel,'^'^ espeeiallv after the 
pn^perty has been seized or .issigned to salisfv 
firm (lehls^^ Some courts hole! that a iiarlnet, at 


12^”'‘^¥i2s—Kinilirf>Uf>-b v I’oufll, JOS 
-UiS, 1 1 » 4‘)8 

4 p XIM riotf O'l 

30 — K iinljioeiv'li v Tow ill, lOS 

V 1 f .5 Miss 4 ')S 

I 31,. ^ nnirv, App , 1S‘1 

So V)S 




lU nrv, siipia 


t Tt iin App 


In full owner- 


-«Wp Wjf.W flWtfhnrt 1" I'”' l»'<i 
ir^ I 

honiosu* eel can'not Ik pneluilid on 
’ hi ^TYdlvision—l>oiuol 

au’fr.s u-i 
oi‘r I MU an cli nied 4 9 2S, L’7S IT 

7tP ITaC^ 

1^. ’V'l^ 1 f — I rtVq p y ea i, 1! d, 36 

v^^o' > X III /J 'I' rM'l, u>. * 

34 T('ill^-K( ^',21 S 

IS), 14 -^1 1^, q 


35 T< K—e'oojKT Oo V Wirriti (''iv 
At> 1>, 111 S W Jcl SJ ) --1 run ill v In- 
nnn (’’iv Vpp SO S W Jil lln'{— 
1'1^,'Lii V NniMrif.in Stati H ink ("iv 
App, b7 S W 2d KiSl eiroT ritusid 
‘‘Interest in undivided pa^rtnersliip 
property” nia^v i^oiislitutf honn si. ad 
— In If T)i idwiln A Foit^on, Hi'' 
e.a J'l ; F 762, 76 5 statiiii? (UorKH 
l.ov 

Claim as ai?alnst debt to copaitner 

A pH till 1 Is enlitPd to an . m nip- 
tion in Iht pnrlni‘1'-hill pioj'* rt^ on i 
sfttlinitnt of Ihi piitiiirvhip as 
against a dohl duo from him in- 
di\ iduall> to his topartnor J'l\ans 

V Unan, 95 NT 171, 59 Am 11 2M 

36. Tex—Smith v t‘henault, 48 Tlx 
195 

29 r T p X.")” note 45 

37 M is^- - Holmes v Wini hestcr, 
J hS Mass 542 
2 ‘) O J {) S50 nolo 11 

52S 


38 Aliih—Mi.hi^^in Tiust C^o v 

(’hapin, fi 1 \ \\" KM, MUh 5Sl, 

r.S \in H U rill 

39 Mont—Liindl. \ v Pav is, 11 I’ 
717, 7 Monl 2(M, 

29 e’ J p S91 noli 5 2 

40 -Hidmp \ Hubbard, 23 Cal 

514, S3 Vm 11 152 

41 A\ \ n—Stnte IiMiik of Whmtland 

V Ki^bv itros II I’2d 972 5X6, 

44 \\Mt 2 11, (.ilin^ Corpus Juris, 
and ithearinR- diiiiid 15 J*2d ob*. 
44 Wvo 456 

42 Tex Kpnn v Aineiicsn State* 

Hank, Civ App , 67 S \\ 2d lObl, er¬ 
ror n fiisod 

29 C 1 p 850 nolo 18 

43. Tex — FKan V American State 
Hank, siipia 

44. Ailt—Tliihaidson v Adler, 46 
Aik n 

29 C J p 851 nolo 19. 
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least before dissolution of the firm, cannot claim 
a homestead exemption in the partnership property, 
as against partnership creditors, even with the con¬ 
sent of his copartners,^^ although he may make 
such a claim after the partnership debts have been 
paid,'^® but others hold that a homestead exemption 
may be allowed to members of a firm as against 
partnership creditors if all the copartners consent 
nr if they do not object 

\A/hcre consent of a copartner has been given, 
It may be withdrawn at any time before the home¬ 
stead is claimed or allotted 

Solvent firms, business homestead In Texas a 
member of a solvent partnershij) may designate his 
interest in partnership realty as part of his home¬ 
stead,'**^ more precisely, if a firm is solvent when 
one of the members files a designation of the firm 
I cal est.ite as a homestead, and is solvent also on 
fin.il settlement of the firm's affairs, such partner 
may have a boniestead,^^ subject only to equitable 
partition between the partners 

The rule in 'J exas that a i)«irtner may claim a 
homestead in the iiartnershij) property ajqdies to 
the business homestead allowed by the laws of that 
state,es])ecially if, at the time the property be¬ 
comes a business homestead, the partnership is sol¬ 
vent 

Dissolution nf parfnctship It has been held that 
after the division of jiaitnership property the in¬ 
dividual owners may claim a homestead exemption 
out of such ])roi)eTt}, even though tlu him w.is 
insolvent v\htn the elnision was made and the jHir- 
Ijose of the dissolution was to enable the former 
])artiurs to exemjit the property from partnershi]) 
ekbts^''* So, where tin members of a film, acting 
in go(Kl f.nth, dissolve the jiartnership, and one 
member sells his interest m the paitnershij) prop¬ 
erty to the other, the latter will not be deprived of 


§ 90 

the right to hold such property exempt as a home¬ 
stead from the payment of a debt thereafter as¬ 
serted against him, on the ground that such debt 
was a partnership debt at the time of the dissolu- 
tion,^5 even though the partners knew the firm to 
be insolvent at the time of such dissolution 

b. Individual Property or Homestead of Part¬ 
ner 

A partner's individual homestead cannot be subjected 
to the firm’s debts or his indebtedness to the firm or 
copartners, nor is his exemption affected by occupation 
of his homestead for use in the firm's business 

A partner’s individual homestead, acquired during 
the existence of the partnership, cannot be sub¬ 
jected either to the partnership debts or to his in¬ 
debtedness to the tiartnersliq) or to his copartners 
Occupation of a homestead, owned by one of the 
partners in a firm, for use in the partnership busi¬ 
ness, not being inconsistent with use as homestead, 
will not affect the homestead exemption attached 
to the pro])ertv before such use 

Fciftncr^hip propci 1y in name of partner If 
property, the title to which has h( en taken m the 
name of one of the partneis individually, is in fact 
partnershi]) properly, the jiartner having title can¬ 
not claim a homestead therein 

Hrection of house nnih paitnci sJvp funds ft has 
been held that, if a member of a fn m uses jiaitner- 
shi]) funds in erecting a honst iij)on his sepi.r/e 
pro])erty, the hoiisi becoim s a part of the land it¬ 
self, the firm having nieiely the right to rtimbiirse- 
ment, so ih.it if he occupies the jinnnses as a hornt 
Ik may claim a homesttad cxemjition therein,®^' 
but there is also authority to a dificrent effect 

§ 90. - Property in Which Wife Has Ti¬ 

tle or Wife’s Separate Estate 

a lliisbaners right to homestead 
b Wife’s light to hoiiK ste.id 


45 Miss —HcimiltoM v Hatpin S So 
719, 6S Miss 9') 

J‘) ("J j) &r.l note 20 

40. SC—Ex parte Kcirish 11 SE 
298, tj SC 437. ]7 Am S It SOTi 

47 Mont—Fcr^,usc)n v Sjicith, 3-1 P 
1020, 13 Mont 487, 40 \m S 11 459 

20 CJ p 851 note 21 

48. N C”—Stout V M( XKilJ, 3 ,S E 
915, 98 N (’ 1 

49 Tex—Postal Savinffs & I^oan 

Ass’n V Powell, CivApp, 4 7 S W 
2d 913, error refused 

29 CJ p 851 note 26 

50. Te\—Cordon v McCall, 48 S W 
1111, 20 TexCi\ App 283 

40 J S —'^4 


51. T('\—Coidon \ McCall supra 

J9 ("J p 851 note 26 

52. Te\ -Watson v McKinnon 11 S 

W 197 7 5 Tc\ 210—Hall v Mor¬ 

ton Cjv \pp, 39 S \\ 2d 903, error 
refused 

LJuhUH^ss homestead Kenerally see su¬ 
pra ^ 4 0 

53. Te\ —Hall v Morton, Civ App , 
39 SW 2d 903, erior lelufaed 

54. ITS—In re David, D C Fla , 54 
F2d 140 

55. Ohio—Mortley v Flanagan, 38 
Ohio St 401, distinguishing Gav- 
lord V Imhoff, 26 Ohio St 317, 20 
Am R 762 

29 CJ p 851 note 33 
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56 Ohio—Morlh V v Fhinagan 3S 
Ohio SI 101 

29 CJ ]) 851 note 34 

57 Aik—Pipkin \ Williams 21 S 
W ni 57 Ark 212, 38 Am SR 241 

29 CJ p S52 hole 19 

58. Tex —Smith v C^lnmault, 48 Tex 
4 55 

Business homestead gt nerallv see su¬ 
pra 10 

59 ]o\^ 1 Drake v Moore, 23 NW 
263 06 Iowa 58 

60 US—Tn re Parks, D C Mich , 18 
F ('as No 10,705 

61. Nev —Rhodes v W'lJliams, 12 
Nev 20 

29 C J p S52 note 42 
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a. Husbaad’s Bigbt to Homestead 

The weight of authority holds that a husband may 
have a homestead in his wife's property; but the consent 
of the wife may be required. 

In some jurisdictions a husband is not entitled to 
ii homestead in his wife’s property during her 
life,^“ hut land paid foi with homestead land is 
homestead projierty, although the deed is taken in 
the name of the wife when it should have been 
taken in the name of the husband In other ju¬ 
risdictions, and according to what has been de¬ 
clared the weight of authority,®'* a husband is en¬ 
titled to a homestead in his wife’s pioperty, if it is 
the family residence and conforms in other re¬ 
spects to the requirements prescribed by statute,®® 
especially where the purchase price was paid by 


the husband®® or where the wife executes an agree¬ 
ment to hold the land subject to his disposal ,®'^ or 
the consent of the wife may be required for the 
selection of the homestead from her property.®® 

b. Wife’s Bigbt to Homestead 

In some Jurisdictions a wife may have a homestead In 
her separate property, while in others she may not, un¬ 
less she IS otherwise qualified, as by being head of a 
family 

Under the statutes of some slates, a wife is en¬ 
titled to a homestead in her separate ])roperly,®‘’ 
although she lives with her husban(F^ and is not 
the head of a family In other jurisdictions her 
right to homestead is denied,"^2 unless she is other¬ 
wise entitled to claim the exemption 73 Thus a 


62 . Oa—l.ukf V Cook. 116 SE 37, 
29 GaApp 492 

Ky—Forsythe V Morgantown Deposit 
Hank, 68 S W 2d 14. 252 Kv 680— 
Covington Bros & Co v Hvrns. 18 
SW2d 870, 871, 230 Kv 66, iiUng 

Corpnji Juris. 

La—Bank of L.afa^ette & Trunt Co 
V Fabre, 126 So 016. 169 Da 1185 
29 C T p 852 note 4 7 
Kffe( I of conveyance of homentead 
propertv to wife s<*e infra § 17J 
Family homestead whtie title is in 
husband or wife see supia § 78 
Rights of surviving husband see in¬ 
fra §§ 259-260 

Hypothetical union with husband’s 
land 

A husband “may not unite 
Ihls wife’s] homestead hypothetical!v 
with his land to gl\e it a char.ietei it 
does not of itself pos,sess ’’—Forsythe 
V Morgantown Deposit Hank, 68 S 
\V 2d 14. 252 Kv 680—(\)vington 

Hi os & Co V Bvrns, 18 S W 2d 870. 
5<l, 230 Ky 66 

63. lia—Broome v Davis, 13 SE 
74 9, 87 Ca 584 

64. Wvo—Altman v S( hunernan, 
27.J H 1 73, 176, 39 Wvo 414. citing 

Corpus Juris. 

65 Kan—Monroe v Ma^, 9 Kan 
4Gb 

Okl — M iti hell V Quinton, 116 P 2d 
995, 1 S9 Okl 329—Oklahoma State 
Hank v Van Hassel, 114 P 2d 912, 
189 Okl 48 

Tex—Elliott Dumber Co v Mitih- 
ell. Civ App , 241 SW 221, modi- 
fled on other grounds, l^lem Dum¬ 
ber Co \ Elliott Durribei (^o , Com 
App , 254 S W 935 
Wyo—Altman \ Schuncman, 273 1’ 
173. 39 Wyo 414 
29 CJ p 852 notes 49, 52 
Premises in which husband has 
only egnitable interest may be prv)- 
tected as homestead, although legal 
title is in wife —Kleinert v Lefko- 
witz, 259 NW 871, 271 Mich 79— 
Oir v Shraft. 22 Mich 260 


60. Ill —Cipperly v Rhodes, 53 Ill 
346 

29 CJ p 852 note 49 
Husband held “henefleial owner” 

Fla —Coleman v Williams, 200 So 
207, 208. 146 Fla 45 

67. Ala—Reeves v I'cterman, 9 So 
512, 109 Ala 366 

68 . Neb—C^onnor v McDonald, 233 
N W 894, 120 Neb 50.3—Zeng v 
Jacobs 164 NW 656 101 Nt b 645 
—TeUatnah First Nat Bank v Mc- 
Clanabaii. 120 NW 185, 83 Neb 
706 

”Bueh consent may be evidenced by 
acts as well as bv woids”—Biiks v 
Globe international I’rotei live Bu¬ 
reau 218 NW 864, 56 N D 613 

Presumption of consent from use as 
home 

Smh consent mav, until the eon- 
tiary is shc^wn, be presumed from the 
use and oreupanej of the propertv 
as the t.imilv home 
Neb—In n Nielsen’s Estate. 280 N 
W 2 1b, 1 J5 Neb 110—Hobson v 
IJuxlable, 112 NW 058, 79 Neb 
334 

ND—Bilks V Globe International 
Protective Buioau, 218 NW 864, 
56 N D 613 

Joining in homestead declaration; 
California statute 

(1) In Califoinia the homestead 
cannot be selected from the wife’s 
sepaiate piopertv without her mak¬ 
ing, or joining in making, the dec¬ 
laration of homestead-- In re Millei, 
DC Cal. 27 FSupp 999, 1001—29 C 
J p 853 iK»le 53 [a] 

(2) “This is a protective statute to 
be invoked bv the wife for the bene¬ 
fit of herself and her family for the 
pieserNation of (ho home 

The fundamental purpose behind 
homestead h‘gislation is frustrated if 
creditors mav step into the shoes of 
the wife and enjoy the benefits which 
1 239 [Civil Code] reposes in her’’— 
In re Millei, supra 
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69. Wvo—Bachman v Hurtt, 18 4 P 
709, 26 Wyo 332 

29 C .1 p 853 note 54 
Wife as person entitled to homestead 
generally see supra § 26 
Effect of equitable conversion 

AVheic* testator’s reaJlv was con¬ 
verted into personalty unden equita¬ 
ble conversion doctrine, m«irried wo¬ 
men who, under South Carolina law, 
were entitled to homestead exemption 
out of their shai e of testator’s es¬ 
tate would, in inttic'st of expc'dition, 
be allow'ed a homestead in ic'rnaming 
real estate of the testator, but their 
right of hoinestc*ad therein was 1<*- 
gallv limited to a homesic'ad in p«‘r- 
sonalty — Dixon v Davis, 1) (” S C , 31 
F Supj) 912 

70. Kv—Herring v Johnston, 72 S 
W 791, 21 KvD 19 to 

29 C T p 853 note 55 

71. Kv —Moody v Barki'i, 222 S W 
S9, 188 Kv 101 

72. Tc*nn—Producers’ Nat Hank v 
(’’umbc'rland Dumber Go , 45 S W 
981, 100 Tenn 389 

29 C T p 853 note 57 

73 In Georgia 

(1) A married woman, not living 
separate and apart from her hu''- 
band, l.s not the head of the tam'"v 
and IS not a.s ‘-uc b entitled to h 

a homestead set apart to lurscdf e 
of her sc'paratc propc'rtv Hcsinetl v 
Gf'orgia Trust Co 12 S E 025 10b 

Ga 578—29 C J p 853 note 59 [al (1) 

(2) She may, however, be allowcsj 
a homestead out of such pr^^pert^ as 
a person having the care and support 
of dependc'nl females, if such be the 
case —Sparks v Shednutt, 25 S FI 853, 
99 Ga b29—29 J p 853 note 59 fa] 

(3), (1) 

In Louisiana 

(1) Where the w'lfe is separated in 
property and thc^ husband owns no 
propertv, the wife mav [>e allowed 
the excmiptlon of her separate piop¬ 
ertv from seizure and sale for her 
debts—Ginsberg v. Groner, 41 So. 
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wife who has been deserted by her husband and 
who has the care and maintenance of a family has 
been held entitled to a homestead in her separate 
property as head of the family,as has the wife 
after a permanent separation of a husband and wife 
by agreement, and his refusal or failure to furnish 
her with a home and support ,^5 but it has been 
held that a wife does not become the head of a 
family, and as such entitled to a homestead exemp¬ 
tion in her separate property, where her husband 
IS disabled, or for any other reason is unable to sup¬ 
port the family, and she is compelled to do so 

§ 91. - Separate Tracts Owned by Hus¬ 

band and Wife 

Under most authorities a husband and wife may claim 
as a homestead land of which each separately owns a 
part 

Subject to statutory limitations as to amount and 
value, see siijira §§ 56 62, a husband and wife may, 
under most authorities, claim as a homestead land 
of which each separately owns a part,'^'^ but there 
IS also authority opjiosed 


§ 92. — Community Property 

A homestead may be selected from community prop¬ 
erty, whereupon the property selected ceases to be com- 
munity property. 

In those states in which the system of community 
property is recognized, as discussed in the C J S 
title Husband and Wife, § 462, also 31 C J p 12 
notes 44-51, a homestead may be selected from the 
community property of husband and wifc,*^^ or 
partly from the community property and partly 
from the wife's separate property Where a 
homestead in community property has been once 
lawfully claimed, it continues as such, although the 
children have attained their majority and left the 
parental roof 

Ccsuiiton of community interest Where a valid 
homestead is selected from community jirojierty, the 
property selected ceases to be community proper¬ 
ty,^- and the hiisband’s right of absolute control 
over It as authorized by statute immediately ceas¬ 
es,although the hfiniestcad has been held to be 
under his management 


nao 117 La 26S-Hardin v Wolf, 29 
La \nn 3oJ 

(2) In CUV urns!anccs slu is 

bound to support all the evpensea of 
the housthold including rare and, ed¬ 
ucation of the children and is recog- 
ni/.ed as the head of the family — 
Ginslierg \ (rToner supra 

(1) VNUiere the wife is not separat¬ 
ed in property from her husband, and 
is not llu head ot the family, which 
IS sUFiportcd l)V him, she is not enti¬ 
tled to a homestead in her sc’paiale 
F>ropoit\ —Hank of Lafayette <Sr Trust 
C'o V Fr-ihie, 1J6 So 91(), 109 La 1185 
(4) Rule under earl nr proviHions 
—Fusel lei V Hue kner, 28 La Ann 5^4 

74. Ill Kc«nlev \ Hudelson, 99 111 

492, 29 Am R .11 

Mo—Nash V Nornient, 5 Mo App 
.’)4B 

Wife as head of family generally see 
supra 21 

75. Til -K.mley v Hudelson, 99 111 

493. 39 Am R .31 
29 C .1 p 83.1 note 06 

76. (Ja—Johnson v Little, 17 SE 
294, 90 Ga 781 

29 C J p 853 note 60 

77. Minn—Rossing v Larson, 202 
NW 711, 102 Minn 176—Gilbert v 
Case, 161 NW 5J6, 136 Minn 257 

Okl—Mitchell v Quinton, 116 P 2d 
995, 189 Okl 329—Gooch v Goorh, 
133 P 24 2, 38 Okl 300, 4? L H A ,N 
S, 4.S0 

29 C J p 846 note 60, p 853 note 67 
[a], [b] 


Adjoining or detached tracts geneial- 
Iv see supra 64, 65 

78. Ala — Bc'cird v Johnson, 6 So 38.1, 
87 Ala 729 

29 CJ p 853 note 68 

79. Tex —Crowdc'r v Union Nat 

Rank of Houston, 261 S W 175, 114 
Tex 31, answering certified ques¬ 
tions, Civ App, 264 SW 791— Per¬ 
son V Le\enson, Civ App, 141 S 
W2d ll9~-Lognn v Aiken, Civ 
App, 121 S W 2d 401, error dis¬ 
missed ludgnient c orrect--Gillespie 
V Gillc'spie, Civ App, 110 S W 2d 
89, /iroi dismissed Kerens Nat 
Rank V Stockton, Civ App , 281 S 
\V 580, reversed on other grounds 
40 SW2d 7. 120 Tex 546 77 AL 

R 362—Mcdc-aris v Huratti, Civ 
App, 27.3 SW 617 

29 C J p 8.33 note 67 [c], p 854 note 
72 

Partition of homestead in community 
propertv see the CJS title J^arti- 
tion § 33, also 29 C J p 854 notes 
81-82 

Properly jointl> owned by husband 
and wife sec supra 8 88 
Rights of survivor in community 
homestead see infra g 2C5 
Effect of declaration of homestead 
Where a declaration of homestead 
in community property is made, the 
property becomes, by operation of 
law the estate In joint tenancy of the 
husband and wife, of which they are 
seized in equal shares—Schuler v 
Savings & Loan Soc, 1 P 479, 64 Cal 
397. 


80. Cal —Arendt v Mace, 18 P 376, 
76 Cell 315, 9 Am S R 207 

81. Wash—In re Feas, 70 p 270, 30 
Wash 51 

82. Cal —Yardley v San .loaquin 
Valley Rank, 86 P 978, 3 Cal App 
651 

29 CJ p 854 notes 74. 75—.31 CJ p 
78 note .1 

83. Cal—Gimrnv v Doane. 22 Cal 
6.1.3 

29 CJ p 854 note 7.3—H CJ p 84 
note .3 

Property used as residence 

(1) This is true of community 
property used as a itsideiue—W'll- 
son V Wilson, 57 P 70S, 6 Idaho .397 
—Law v Spence, 48 P 282 5 Idaho 
244 

(2) However, the husband may at 
any lime abandon such rc'sidcmce 
without his wife’s consent, whereup¬ 
on his communilv control of the 
property is restored, unless the prop¬ 
erty has been dedicated as a home¬ 
stead—Law v Spence, supra 

Proceeds of a sale or lease of a 
homestead are mere “personal prop¬ 
erty" before and after thev'^ are re¬ 
ceived, and hence the husband has 
the right to collect, receive, or dis¬ 
pose of the proceeds—Gulf Produc¬ 
tion Co V Continental Oil Co, 164 
SW2d 488, 139 Tex 183 affirming, 
Civ App, 61 S W 2d 185, and super¬ 
seding 132 SW'2d 5.33, 119 Tex 18 J 

84. Tex.—Cettl v Dunm in, 04 S VV' 
787. 26 Tex ('iv App 433. 

31 C J p 84 note 2. 
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Subjection to prior encumbrcmce. If a declara¬ 
tion of homestead from community property is filed 
subsequently to a mortgage thereof, it is subject to 
the mortgage,*® unless because of error in descrip¬ 
tion the homestead property is not covered there¬ 
by 


Prior sale by husband. The rights of purchasers 
of community property, acquired under a contract 
of sale made by the husband, are superior to the 
homestead subsequently selected by the wife,®*^ 
where they successfully maintain an action for spe¬ 
cific performance *® 


n. LIABILITIES ENFOBOEABLE AGAINST HOMESTEAD 


§ 93. In General 

As a general rule, the homestead exemption applies 
to all debts not excepted by constitutional or statutory 
provision. 

Constitutional and statutory provisions relating 
to homestead exemptions and providing for en¬ 
forcement against the homestead of certain classes 
of debts,*^ as determined by the time when,®® or 
the manner in which,they arc contracted, have 
been frequently construed and applied by the courts 
Independently of such exceptions, if the claim is 
one which is peculiarly a just charge against the 
homestead, it is sometimes allowed to be en¬ 
forced but the homestead exemption will, as a 
rule, apply to all debts not excepted by the consti¬ 


tution and statute Since the general policy of 
the law is to exempt the homestead, exemption is 
the rule, and liability the exception Persons 
dealing with homestead rights must take notice of 
matters that will impress lands with such rights ®® 
Where the constitution provides for exemption from 
all debts, a statute excluding specified classes of 
debts IS invalid It is not within the equitable 
powers of the court to declare any indebtedness a 
lien on a homestead where the constitution pre¬ 
scribes the manner of its creation 

§ 94. Liabilities Antedating Homestead Law 

a. Contractual liabilities 

b Liabilities arising out of torts 


85. C»1—Lioewcnthal v Coonan, 67 

P 321, 135 Cal 381, 87 Am S R 
115 

80. Nev—Adams v Raker, 51 P 262, 
24 Nev 162. 77 Am S R 799 

87. Cal —McClellan v Lewis, 169 P. 
436, 35 Cal App 64 

88 . Cal—McClellan v Lewis, supra 
2D CJ. p 864 note 79. 

89. Ala—Crabtree v, Kirby, 142 So 
32. 225 Ala 20 

Cal —In rc Muntz’.s Estate, 231 P. 

371, 69 ("al App 404 
29 C J p 855 note 4 [a] 

Liabilities enfon cable against rights 
of surviving husband, wife, and 
children see infra §9 261-264 
What law governs 

The rights of cieditois in home¬ 
stead of dcLeascd are determined by 
the law which is in force at the time 
of the death tif the homesteader — 
Kay V Politte. 120 S W 2d 863, 344 
Mo 805, 122 ALR 1145 

9a NY —Cook V Newman, 8 How 
Pr 523 

29 C J p 855 note 5 

91. Va—Rurton v Mill, 78 Va 468 
*29 C J p 855 note 6 

92. Neb—Lynch v Lynch, 26 NW 
390, 18 Neb 586 

Ohio—Rinehsrt v Rinehart, >6 Ohio 
Dec (Reprint) 907, 8 Am L Rec 

654 

93. Ark—Franklin Fire Ins Co v 
Butts, 42 SW2d 559, 184 Ark 363 
—McKee v Waters, 265 S W 947, 
166 Ark 301 


Cal —Jacobhon v Pope fr Talbot, 7 
P2d 1017, 214 Cal 758 
Iowa—Price v Scharpff, 261 NW 
511, 220 Iowa 125—^W'heelei v Mey¬ 
er, 206 NW 301, 201 Iowa 59 
Mich—Ilossman v Hut<hlnson, 286 
NW 835, 2S9 Mich 577 
Minn—Renville State Rank v Lentz, 
214 NW 467, 171 Minn 431 
Neb —State Rank of Reaver Crossing 

V Mackley, 236 NW 165, 121 Neb 
28 

ND—Cullen v .Sullivan, 199 NW 
760, 51 ND 384 

Okl—Mooie V Rjck, 97 P Jd 884, 186 
Okl 351—Ringer v Byrne, SO P Jd 
212, 183 Okl 46 

Tex — Andrews v Security Nat Bank 
of Wirhita Falla, 50 S W 2d 263, 
121 Tex 409, S3 ALR 4 4. lever.s- 
ing Security Nat Rank of Wichita 
Falls v Andrews, Civ App , 24 S W 
2d 509—Whiteman v Rurke\, 28 2 
SW 788, 115 Tex 400, answer to 
certified question conformed to, 
Civ App, 286 SW 350—Burke v 
Guilford Mortg Co, Civ App, 161 
S W 2d 574, erior refused—Atkins 

V S(hmld. Civ App. 129 S W 2d 41 J 
—Haves V First Trust Joint Slock 
Land Rank of Chicago, Civ App, 
111 S W 2d 1172, error dismissed— 
King V Plainvlew Nat Farm I.ioan 
Ass'n, Civ App , 100 S W 2d 434, re¬ 
versed on other grounds Federal 
Land Bank of Houston v King, 122 
SW2d 1061, 132 Tex 481—Jones 
V. Moore, Civ App , 289 S W 709 

29 CJ p 8.5.5 note 8 

“As to a homestead, there are no 
( reditors "—Jones v Thompson, 166 
S W 2d 1036, 1040, 204 Ark 1085. 
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Charges for physician's services to 
family are not lien on homestead — 
Dorsey v Bent/lnger, 226 N W 52, 
20!) Iowa 883 

Meaning of word “debt” used in 
homestead statute mav vary from 
that given in otlur contexts—Smith 

V Andrew, 227 NW 587. 209 Iowa 
99 

Debts of occupants and others 

Homestead exionption would pre- 
\ent declaration of lien on homestead 
land for debts which octupants them¬ 
selves ow(‘d as well as for debts of 
others—Jones v Lamensdorf, 167 So 
624, 175 Miss 565 

Warehouseman's lien for storage Is 
not superior to claim of short home¬ 
stead set apart after accrual of 
charges —Morrow Transfer & Stor¬ 
age Co v Whitson, 92 S E 761, 20 
Ga App 149 
Community debts 

Land becoming a homestead during 
man lage was not subject to pay¬ 
ment of community debts—Dorough 

V Panse, Tex Civ App, 24 S W 2d 69 

94. Iowa—Knox v Hanlon, 48 Iowa 
252 

95. Tex—Ha>es v First Trust Joint 
Stock Land Bank of Chieago, Civ 
App, 111 SW2d 1172, error dis¬ 
missed 

9a S D —Home I^umber Co v Heck- 
el, 293 NW 549, 67 S D 429 
29 CJ p 855 note 10 

97. Kan—In re Casey’s Estate, 134 
J* 2d 665, 156 Kan 590—Jenkins v 
I Simmons. 15 P 522, 37 Kan 496 
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a. Contractual LiabiliticB 

As against preexisting contractual liabilities, state 
laws creating or enlarging the homestead exemption are 
invalid, but the rule is otherwise as to acts of congress; 
and generally provisions which decrease the homestead 
exemption are valid. 

As against preexisting contractual liabilities, state 
laws creating or enlarging the homestead exemp¬ 
tion, whether statutory merely or embodied in the 
constitution, are inoperative and void Thus, 
since the law of the place, as represented by ex¬ 
isting constitutional and statutory provisions, is as 
much a part of the contract as if embraced or re¬ 
ferred to in the contract itself, see Contracts § 330, 
a subsequent statute creating or enlarging a home¬ 
stead exemption is invalid as to preexisting liabili- 
lies, in so far as it may be inconsistent with the 
constitution or statutes existing at the time when 
such liabilities were incurred^® If, however, when 
adopting a constitution or enacting a homestead 
law enlarging the homestead exemption, a prior law 
is expressly or impliedly continued in force as to 
the liabilities incurred by the debtor under it, as 
where the prior law is not repealed, is preserved 
by a saving clause in the subsequent law, or is sub¬ 
stantially reenacted except as to the increase or en¬ 
largement of the homestead exemption, the respec¬ 
tive rights of the debtor and his creditors as to such 
liabilities will be governed by the prior law ^ 

Acts of congress creating or increasing exemp¬ 
tion Congress is not precluded from passing home¬ 


§ 95 

stead laws applicable to all contracts, regardless of 
the time when they were entered into ^ 

Laws decreasing exemption. Although there are 
some decisions to the contrary,3 it is generally held 
that provisions which decrease the homestead ex¬ 
emption are applicable to preexisting contracts, de¬ 
termining both the rights of the creditor and those 
of the debtor ^ 

b. Liabilities Arising Out of Torts 

A homestead law is valid against an existing claim 
for damages arising out of a tort. 

A homestead law may be valid against a claim 
for damages arising out of a tort although such 
claim existed prior to the enactment of the law ® 

§ 95. Liabilities Existing before Acquisition 
of Property 

a In general 

b Property acquired by marriage, gift, 
* descent, or devise 

a. In G-eneral 

As a general rule, homestead exemptions cannot be 
claimed as against debts or hens existing before the 
property was acquired 

Although the contrary view appears to be held 
in some jurisdictions,® the rule in most jurisdictions 
is that the homestead exemptions cannot be claimed 
as against debts oi hens existing before the prop¬ 
erty was acquired Especially is this the case 
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98. Fla—\VciK(*l V Hroward County 
Tort Aulhoritv. 10 So 2d 815 

29 C J p 855 nolo 14. p 856 notes 15. 
16. 20. 21, p 857 note 26 

Consiitutionality of homestead laws 
in see supra § 7 

Rftroactjve effect of statute see su¬ 
pra 4 9 

Validity, under obli^^ation of contract 
clause, of constitutional or statu¬ 
tory provisions as to homestead ex¬ 
emption see Constitutional Law 8 
390 b 

Validity as Impairing: vested riphts 
of statutory provisions for home¬ 
stead exemptions see Constitution¬ 
al Law 8 236 

What law governs see supra 8 5 

99. N C —Wharton v Taylor, 88 N 
C 230 

2*) CJ p 856 note 22 

1. NH—Murray v Trumbull, 29 A 
-161, 67 NH 281 

29 C J p S57 notes 30-32 

9. U S --In re Owens, D C Ind , 18 P 
Cas No 10,612. 6 Kiss 432 

29 C J p 857 note 34 

Exemption of homestead in public 
lands of United States as to debts 
contracted prior to patent see the 
CJS title Public Lands 8 230, 


also 29 CJ p 857 note 34 fb], 50 
CJ p 13 34 note 8 

3. Neb —Galligher v Smiley, 41 N 
W 187. 28 Nih 1X9, 26 Am S R 
319 

29 CJ p 857 note 35 

4 . Wis—Run V Conroe, 13 Wis 233 
29 CJ p 857 note 36 

5- Tenn —Parker v Savage, 6 Lea 
106 

29 C J p 85X note 39 
Liability of homestead lo be subject¬ 
ed to satisfaction of judgment for 
tort see infra 8 113 

6. Tenn —Maples v Rawlins, 58 S 
W 644, 105 Tenn 457, 80 Am S R 
903 

29 CJ p 858 note 41 

In absence of peculiar equltieti in 
favor of existiner creditors, an insol¬ 
vent debtor could assert homestead 
exemption to property purchased 
with pioceeds of noriexempt proper¬ 
ty, even though purchase was made 
to acquire property that should con¬ 
stitute a homestead and as such be 
beyond reach of creditors —Metz v 
Williams, 88 P 2d 1093, 149 Kan 647 
—McConnell v Wolcott. 78 P. 848, 
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70 Kan 375, 3 L R A .N S , 122 109 

Am S H 454 

7. Aik—Keesee v Rushart, 158 S 
W 2d 915, 203 \rk 668 
Fla —Porter-Mallard Co v Dugger, 
357 So 429. 3 1 7 Fla 137 
111 —State Bank of Palatine v Bar¬ 
baras, 252 Ill App 115 
Iowa—Krarnet v Hofmann 257 N 
W 361, 218 Iowa 1269—(^lark v 
Chapman, 239 NW 797, 213 Iowa 
737—Hallam v Finch, 195 NW 
352. 197 Iowa 224 

Kv —Runyon v Runyon’s Adm’x, 95 
S W 2d 802, 264 K> 823—Mullins v 
Robinson, 9 S W 2d 988, 225 Ky 648 
—Baker v Davis, 262 S W 3, 203 
Ky 221 

Mo—Shipman v Fitzpatrick, 164 S 
W 2d 912—T’oplar Bluff Trust Co v 
Bales, 31 S W 2d 93, 22 4 Mo App 
636 

Tex —Becker v Maillot, Civ App , 19 
S W 2d 919, error refused 
29 CJ p 858 note 42 

Mortgage of land not owned by mort- 
gagor 

A mortgagor who did not own 
mortgaged land when deed of trust 
was executed, but who subsequently 
acquired title to land, could not im¬ 
pair mortgagee’s rights by asserting 
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where the liability is for the purchase money of the 
land,® or is created at the same time that the debtor 
acquires title to the premises and as part of the 
same transaction ^ It is not necessary that a judg¬ 
ment should have been rendered on the indebted¬ 
ness prior to the time when the homestead is ac¬ 
quired, the liability attaching when the debt was 
incurred and it is immaterial that the amount of 
the debt was denied by the debtor and that an ac¬ 
counting was necessary to ascertain the amount.^^ 
However, a “debt” contracted prior to acquisition 
of the homestead within the rule is a debt which is 
certain and in all events payable, and does not in¬ 
clude money payable on a contingency, which be¬ 
comes a debt only when the contingency has hap¬ 
pened,^- and It has been held that until the hen 
of a judgment has been obtained, the premises can¬ 
not be seized in the hands of a purchaser without 
notice An abstract of judgment does not create 
a hen on the homestead subsequently acquired if 
the homestead was dedicated at the moment of the 


acquisition,^^ and it has also been held that where 
the property is purchased for use as a homestead, 
the homestead character and attending right of ex¬ 
emption attaches in such case simultaneously with 
the acquisition of the properly in preference to 
judgment hens then on record against the purchas¬ 
er.^^ Where land is purchased for a home, it has 
been held that although a registered judgment 
stands against the purchaser, he may proceed to 
occupy It, and if there be no residence thereon, he 
may proceed to provide one, and make such use 
of It as a base of family supjihes as he may, and 
so prevent the attaching of a judgment hen.^® 

Some decisions have held that the homestead is 
not deemed to have been purch.iscd or acquired, so 
as to become exempt from subsc(iucntly contracted 
debts, until paid for;^"^ nor is it considered as hav¬ 
ing been purchased where it is given to the home¬ 
stead claimant in settlement of his contest of a will 
which if successfully prosecuted would have given 


a homestead in land, which was al- 
leffpcllv pstnl)Hshod after mort^asor 
acquired title, as against mortnagec 
—Mevors v American Oil Co , '5 So 2d 
•218, 192 Miss 180 
M«cliaxLLcB' lleiM 

Okl—Kctchnm v Cunliff, 187 P. 109G, 
77 Okl 287 

Tox—Hoozer v Smith, CivApp, 36 
S W 2d 1064, error dismissed 
Double liability of vtookholder, ac¬ 
quiring sto<k before claiming piop- 
erty as homestead, was held debt in¬ 
curred before acquisition of home¬ 
stead icndering homebtead subioct 
to claim Iherefor—Smith v Andicw, 
227 NW n87, 209 Iowa 99 

Sale of estate distinguished 

An indebtedness is not brought 
within the statute permitting the sale 
of a homestead inerelv because It was 
contracted before the acquisition of 
the homestead That circumstance 
will deprive a living debtor of his 
homt stead exemption as against an 
RttHchment or execution on an ante¬ 
cedent debt, but the statute has no 
aplilieation to the estate which pass¬ 
es on his death to his widow and 
ihildr»‘n—Nfttlelon Hank v Mc- 
Gaiihev’s Estate, 2 S W 2d 771 318 

Mo 918—Maupin v Ijongacre, 288 S 
W o4. 315 Mo 872 

Xilen of Judgment against seller 

Purchasers of propel tv subject to 
lion of judRment against seller could 
not defeat lien bv subsi'quently tiling 
declnTaiion of homestead—Piatt v 
McTnroe 283 T‘ 1089, 156 Wash 239 

Homestead right in estate by entire, 
ty 

A wife has homestead light in an 
estate bv entirety whit h she may as¬ 
sert subsequent to the death of her 


husband against an unsecured in¬ 
debtedness of herself and her hus¬ 
band InouTrod sub'^equent to the filing 
for record of deed conveying such es¬ 
tate—Ahmann v Kemper, 119 S W 2d 
256, 342 Mo 944 

8 . Ga—Harris v Glenn, 56 Ga 04— 
Sparger v Cumpton, 51 Ga 355 

Debts or obligations for pun base 
money see infra §§ 100-104 

9. Ain —Moses v Home Bldg & 
Doan Ass’n, 14 So 412, 100 Ala 
465 

20 CJ p 858 note 44 

10. Iowa —Bills v Mason, 42 low^a 
320 

11. Iowa—Hallam v Finch. 195 N 
W 352, 107 Iowa 22 4 

12. Contingent attorney’s fees 
Moncj judgment foi attorney’s fees 

was not lien against homestead ac¬ 
quired in 1020 as bejii#> on debt con¬ 
tracted prioi to acquisitn>n of home¬ 
stead, whore attoincv was letained 
on contingent fc< belore 1920 to col¬ 
lect claim allowed in 1924 and paid in 
1028 —Hunt, Hill & Bells v Moore, 
258 NW 114, 210 Iowa 451 

13. Iowa—Iligley v Millard, 45 
Iowa 580 

29 rj p 858 note 46 

14. Tex—J R Watkins Co v Paw- 
son, (TivApp, 145 SW2d 901 

Property occupied as homestead 
Person otherwise qualified may 
(laim homestead exemption on prop¬ 
erty occupied as homestead, when 
iirquiring title, to prejudice of judi- 
< lal moi tgage previously recorded 
So judgment cieditor undertaking ex¬ 
ecution on debtor’s rccentlv-aequired 
property necessarily accepted de!)t- 
or's ownership with attendant rights 

534 


of possession oriup^ney, and home¬ 
stead exemption—Monies v Sistrunk, 
129 So 158, 1 70 La 768 

15. Tex—Ilughi's \ Groshart, Civ. 
App 150 SW2d S27--roung v 
Hollingsworth, Civ App, 16 S W 2d 
844, error refused 

Time of acquisition of homestead 
generally se.' supr.i ^ 10 
Snlargement of homestead 

Son possessing moihfi’s land as 
tenant, with intention to enlarge his 
homestead bv annexing land inheiitMl 
from her, in wdiieh ho arquiied un¬ 
divided Interest, had homestead right 
siipj'iior to lew under liidgruont 
against him—Voung v Hollings- 
w'orth supra 

Grantee of Judgment debtor 

Th(» lun of a judgment properlv 
recorded in the (ountv bcfoic the ac¬ 
quisition of reiltv bv ludgnn nt debt¬ 
or, w'ho occupied the realty as a 
homestead, was not superior to the 
homestead riglit of the purchaser 
from the ludgnu nt ebbtor, who occu¬ 
pied the premises as a liomcstcad be¬ 
fore judgment d( litor bad v’^acated 
them, notwithstanding detd fiom 
debtor was placed in escrow und<‘r 
agreement providing for delivery 
thereof only on completion of insi.iil- 
ment payments t)f purt base price, 
and .several months thoieafter a cor¬ 
rection deed was given liv debtoi and 
recordt'd providing for payment of 
pui chase pi ice by an installmcmt ven¬ 
dor’s lien note—Hughes v Groshart, 
Tex Civ App, 150 S W 2d 827 

IG. Ala—W T Rawleigh Co v Pat¬ 
terson, 105 So 729, 2.19 Ala 309 

17. Ky—Norvell v Faulk, 139 S W. 

2d 428, 282 Ky 591. 

29 CJ p 858 note 47. 
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him, as heir of the testator, a greater share of his 
estate.^® An analysis of these decisions discloses, 
however, that they hold only that, where one buys 
a homestead on credit and before it is paid for con¬ 
tracts other debts, the payments on the homestead 
after the other debts are contracted may be subject¬ 
ed to that extent to the jiaymeiit of the debts con¬ 
tracted before the payment on the homestead 
and where there has been no payment on the home¬ 
stead since the creation of the debts in question, 
and no improvements erected thereon, the home¬ 
stead exemption can be claimed, there being no 
fund which has gone into the homestead which may 
be subject to the debt So if the homestead has 
been fully paid for before the debt was created, it 
IS not subject to execution on the debt, although no 
deed for the land was made until after the crea¬ 
tion of the debt 21 

Scpa}atc property of 7Uifr Where a homestead 
is constructed on lots owned by the wife, and the 
greater pait of its cost is voluntarilv paid by the 
husband without any intention of having or re- 
cening an interest in the homestead, it is exempt 
from execution for debts inclined by tbe husband 
jirior to its acquisition 22 

b. Property Acquired by Marriage, Gift, De¬ 
scent, or Devise 

Property acquired by marriage, gift, descent, or devise, 
and occupied by a debtor as his homestead is commonly 
held not subject to payment of his debts whether con¬ 
tracted prior or subsequent to its acquisition 


While the contrary view is held under the stat¬ 
utes of some jurisdictions,23 a debtor is under the 
statutes of other jurisdictions entitled to hold prop¬ 
erty acquired by descent or devise, or by gift, and 
occupied by him as a homestead, free from his debts 
whelhor contracted prior oi subsequent to its ac- 
quisition,2'> and a homestead acquired by a debtor 
through marriage has been held to be juotected 
against his debts, contracted before or after it was 
obtained 2''' Xhc party who has acquired the prop¬ 
erty by any of these methods is entitled to a rea¬ 
sonable time in which to convert it into a home¬ 
stead ,26 but if he does not act within a reasonable 
time the proj)crty wall not be exempt 27 Where 
after a tenant in common has established a home¬ 
stead right in his undivided interest in the prop¬ 
erty, a judgment is entered against him, and sub¬ 
sequently he inherits the undivided interest of a 
cotenant, such undivided interest becomes impressed 
with the hfimesiead character of the land, and the 
lien of the judgment attaches to no part of his in¬ 
terest 2« 

§ 96. Liabilities Changed in Form after Land 
Acquired 

A mere change in the form of a preexisting liability 
will not enable a debtor to secure an exemption m land 
acquired before such change occurred, but if a new ob¬ 
ligation IS created the exemption may be claimed 

A mere change in the form of a preexisting lia¬ 
bility will not enable the debtor to secure an t'X- 


18 Kv—11111 row V Maxon, 112 S W 
fiBl r2‘) K\ 578 

T’ion‘*itv a^ciuiipd bv dovi««e .s<*e In- 
fr.i ^ ‘15 b 

19 Kv—RallilT v Anderson * Rat- 

lifl, 212 SW 55 1‘15 Kv 220— 

TUosf'U'v V T{< vins, 15 SW 527, 01 
Kv 250 1 :j KvL S25 

20 Kv—Ratliff V And( rson & Rat- 
litf, 242 SW 25. 195 Ky 2J0 

21. Kv—Turin r v Hrowninpr, 10? F> 
W 218. 128 Kv 79, .22 Kv R SOI 

22 . Iowa—I’rico v Sdiarpff, 201 N 
W 511, 2211 Iowa 125 

23. Wls—Bndgt* v Ward, 35 Wis 
6S7 

29 r J p 859 note 52 

24. K> —Df‘boe v Brown. 22 S W 2d 

111 221 Kv 682—O’Noal v Tur- 

ne\’h Ex’x. 300 S W 913, 222 K\ 
.261 

29 e* i p 859 note 53, p 855 note 91 
rai 

In’prox ernenl*^ plaf <>d on inherited 
land SOP Infra g 98 
Homestead prior to acquisition 

VVhpr(‘ U^,cll tilio to land is m the 
name of another cind has been Im- 
pipMsod with bom(‘SlP<id fharactor bv 
one put in posses'sion, to the exclu¬ 


sion of lh( owner, in contemplation 
of future veslinK ^^f title bv inherit- 
<inc»> or otheiwise, claim of home- 
stoid rli^bt !)\ tbe one* in possession 
b( comes coextensive with his after- 
accjulrc'd title and has prioritv over 
an al)stT<nl luclf^nient lien — Xtkins v 
.Scbinid. Tex fiv App, 129 S W 2d 412 
Jadgrment lien, recorded before 
judgment debtor Inherited land levied 
on uncb'i alias execution was held 
nol superior to his homestead n^hts 
llaioin- Farmns’ & JVIec'hanits’ 
Trust Fo V IViry, Tex Civ App, 56 
S W 2d 501, erior refused 
Intention 

To < laim homestead exemr>tion of 
land tiom judgment lien, in absence 
of actual occupancy or use as home¬ 
stead, there must be inlc*ntion evi¬ 
denced bv pieparation befoie, or at 
len.st c'ontemporaneouslv with, time 
ludgment lien could attach—Karni- 
ers’ Nat Bank of Sejmoui v Coff¬ 
man. Tex Civ App, 79 S W 2d 905 

25. Tex—North v Shearn, 15 Tex 
174 

26. K> —Coo))pr v Cc»oper, 20 S W 
2d 734, 230 Kv 696 

29 C J p 869 note 66 
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27 What constitutes reasonable 
time 

(1) Reasonable time in which to 
convert inh< rited land Into homestead 
had expired, whc're defendant had 
taken no stc'pa toward su(*h end in 
five \eaTs—(’'ooper v Cooper, 20 S 
AV 2d 7 4 1. 220 Kv 696 

(2) Other illustrations see 29 C J 
p 859 note 55 [fi] 

28. Ti‘X —W R Thomjison & Sons 
Taniibei I’o v (^Iifton 124 .S 2d 
106 1.22 Tex 366. affirming Clifton 
\ W R Thonu>‘-oM Sons Rum- 
ber Co Civ \pp, 100 SW2d 292 
Partition 

Wbeit tenant in common, who es- 
l.iblished homestead ri^bt in his un- 
di\ided interest m land as father’s 
heir siibs(‘(iu( nllv inherited an un¬ 
divided interest in same land as 
mother’s heir, and juopi'rty w'as then 
partitioned, a lien of judgment 
against the tenant in common ab¬ 
stracted after acciuisition of intt‘repl 
from father and before acquisition of 
intcicst from mother attached to no 
pirt of tract received bv the tenant 
In common on partition—J R Wat¬ 
kins (^o V Dawson, Tex Civ App , 145 
S W 2d 901. 
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cmption in land acquired before such change oc¬ 
curred or if such right did not exist when the 
original obligation was created/"*® but if a new ob¬ 
ligation is created, an exemption may be claimed 
against it, in land then occupied as a homestead. 

§ 97. Liabilities Existing before Establish¬ 
ment of Homestead 

a. In general 
b Before occupancy 
c. Before debtor has acquired personal 
homestead status 
d Before filing of declaration 
e. Before registration of deed conveying 
homestead 

f Before selection or setting apart 
g Mortgage or conveyance as security 


a. In General 

Although the rule It otherwise, or at least subject to 
limitations, in some jurisdictions, generaily obiigations 
or hens existing prior to the establishment of the home¬ 
stead right will not be defeated where the debtor subse¬ 
quently claims that the premises are his homestead. 

In some jurisdictions it is held that general ob¬ 
ligations existing prior to the establishment of the 
homestead right will not be defeated where the 
debtor subsequently claims that the premises are 
his homestead,3^ but in other jurisdictions a dif¬ 
ferent rule apparently obtains ^3 

Prior hens While in some jurisdictions the rule 
is otherwise, or at least subject to limitations or 
modifications,^^ the general rule is that the exemp¬ 
tion cannot be claimed as against valid hens which 
have attached to the premises before they are im¬ 
pressed with the homestead character, whether such 


29. Vt —Robinaon V I^each 31 A 32 
67 Vt 128, 48 Am SR 807, 27 I. R 
A .303 

29 C J p 8.S9 note 66 

Good faith 

A head of family, occupy inff en¬ 
cumbered land a« homestead, has 
rigrht to renew, rcarrang:e, and read¬ 
just encumbeilnj? oblig^ation and. in 
aeeomplishinK such purpose may 
ehanpe form of obiIjjrnlion, if he acts 
in ffood faith and doe.s not intention¬ 
ally increase burden on homestead 
for purposes not necessary for read¬ 
justment of outstanding- obligation 
Thus, an amended deed, substituting 
foi grantee’s obligation under origi¬ 
nal deed to support grantor an ob¬ 
ligation to pay four thousand dollars, 
evidenced by two notes, in addition 
to notes for three thousand dollars 
balance of six thousand dollars con¬ 
sideration recited in original deed, 
was held not to impose renewal ob¬ 
ligation so disproportionatt to orig¬ 
inal obligation as to evidence bad 
faith or intention to im rease burden 
on giantte's homestead for purposes 
not reasonably necessary for read¬ 
justment of obligation to support 
grantor—Machui'k v RaK.ik, Tex, 
170 S\V2d 715 

30. Ark—Cohn y Hoffman, 45 Ark 
376 

29 C .1 p 789 note 14, p 7‘)0 note 16 
la] (1) 

31. Mass—Tucker V Drake, 11 Allen 
145 

29 CJ p 790 notes 15, 16 [a] (2) 

32. Iowa—Kramer v Hofmann, 257 
NW 361, 218 Iowa 1269 

Mo—Dent v Dent, 166 S W 2d 682— 
Poplar Bluff Trust C’o v Bates, 31 
S W 2d 93. 224 Mo App 636 
29 C J p 859 note 58 

33. Ky—Hensev v Ilensey, 17 SW 
333, 92 Ky 164, 13 Ky L 426 


[ 29 C J p 859 note 59, p 869 note 97 
[a] 

34. Arlz—Wheeler Perry Co v 
Mortgage Bond Co of New York, 
17 P2d 331, 41 Ariz 247—Security 
Trust & Savings Bank v McClure, 
241 P 615, 29 Ariz .326 
29 CJ p 859 note 60 tbj, fc] 
Iilmltation respecting* Judgment liens 

(1) In some states, including Colo¬ 
rado, Mississippi, and Washington, 
hens attaching by operation of law, 
such as judgment liens, are suspend¬ 
ed by homestead exemption perfected 
at anv time before the premises have 
actually been sold thereunder 

Colo—Howell V Burch Warehouse & 
Transfer Co, 67 P 2d 73, J0() Colo 
247—Sterling Nat Bank of Ster¬ 
ling v Fr.intjs, 24 0 P 946, 78 Colo 
204 

Wash - State tx lel Van Doren v 
Superior (\)urt for King (^ountv, 
37 T’2d 215 179 Wash 241 —Brown 
v Manos, 250 P 36, 140 Wash 525 
29 C J p 859 note 60 fa] 

(2) But it has laim said that the 
detel mination rtsls sf>lely on the ex- 
i.stenf e or lack of a specifli hen on 
definite piopeitv, as distinguished 
from a genei.jl or blanket statutory 
hen resulting lliiough filing a trans- 
s(iipt oi ludgnu nt, the controlling 
factor being that if the lien which 
the horn* stead entryinan would sup¬ 
plant precedes in time of record, and 
1.S spcaiflc and definite as to the prop¬ 
erly involved, it holds its prefiience 
—Bean v Eves, 20 P 2d 514, 92 Colo 
339 

(3) All contiacls permitted by law 
with releienee to land, by the owner 
thereof, aie enfon cable although aft¬ 
erward the land becomes such own¬ 
er’s homestead—Smith v. Smith, 
Miss , 8 So 2d 161 

(4) Thu** prior covenants, or en-, 
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cumbrances running with the land, 
such as options to purchase, defeat 
homestead exemptions subsequently 
arising—Smith v Smith, sur>ra—Mi¬ 
nor V Interstate (Iravel Co, 94 So 
3, 130 Miss 553 

(5) The rule has been applied 
where husband owning land whuh 
was not a homfst(*ad mortgaged the 
land, and wife did not join in ext eu- 
tion of mortgage which misdescribed 
land, and husband and wife there- 
aftei occupied land as a homestead — 
Smith V Smith, supra, 

(6) Judgment creditoi was charged 
with knowledge that debtor might ac- 
QUire status of housf«hoIder lx fort' 
sale on execution, and thereby (laim 
homesttMd rights—Brown v Manos, 
250 V 36, 140 Wash 526 

(7) Homeste.'id dt'f lai.s tion, fibd 
after sale, is ineffet'tual—Statt' ex 
rel Union Savings <Sr Doan Ass’n v 
Kay, 26 2d 1045, 175 Wash 151 

(8) Under foimer statute retiinnng 
sebetlon of homc'stead prior to en¬ 
try of judgment, mortgagor, failing 
to file declaration of hoint'stead l)f‘- 
foie entry of foretlosuie 1udgTnc.nt, 
was not entitled to posst ssion dur¬ 
ing period of redemption —St.ate v 
Supenoi ("ourt of Cht Ian County, 266 
V 731, 147 Wash 671 

(9) The right of Iht' head of a 
family to pi event the sale of land 
owned by him, but not his homestead, 
under an execution is.sued on a judg¬ 
ment against him, by moving on .ind 
occupying the land as a homestead 
before the sale, does not confer on 
him the right to convey land not his 
homestead, free from the lien of a 
judgment then existing against him 
—Bank of J’hiladelphia v Posey, 92 
So 840, 130 Miss 530, reversed on 
other grounds 95 So. 134, 130 Mibs 
825. 
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liens are obtained by contract or operation of law 
The rule has been applied in case of Hens created 
by filing a bill in equity,Hens created by judg¬ 
ment,37 hens created by levy of execution,^® Hens 
created by attachment,39 mechanics’ liens,*® mate¬ 
rialmen’s liens,*1 liens created by the giving of a 
purchase-money note stipulating for the payment 
of attorneys’ fees,*3 and liens created by the giv¬ 
ing of a tax collector bond *3 Where the home¬ 
stead IS abandoned and later resumed, intervening 
liens are unaffected ** However, on the discharge 
of the liens the exemptions may become effective.*® 

b. Before Occupancy 

Where occupancy is required before the homestead 
privilege attaches, the homestead exemption cannot or¬ 


dinarily be claimed as against valid Hens which have 
attached to the premises, or claims which have arisen, 
prior to occupancy for homestead purposea. 

Where occupancy is required before the home¬ 
stead privilege attaches, see supra § 33, if the prem¬ 
ises are not actually resided on at the time of levy 
they cannot be claimed as exempt;*® and obviously 
the general rule, stated supra subdivision a of this 
section, will apply where it is sought to claim the 
exemption as against judgments,*^ other hens,*® or 
even general claims,*® existing prior to occupancy 
of the premises for homestead purposes In those 
jurisdictions where prior liens®® or claims®^ will not 
be upheld as against a homestead subsequently 
claimed, however, the rule of prior occupancy may 
not be strictly applicable 


35. Ala —W T Rawlelgh Co v 
Patterson. Ifl5 So 720, 239 Ala 309 

Fla—Sonneman v Tuszynskl, 191 So 
18. 139 Fla 82 4—Moorhead v 

TonKiie, 183 So 804, 134 Fla. 135, 
118 AL.R 1377 

Kan —Ellinger v Thomas, 67 P 629, 
64 Kan 180 

La—Williams v Continental Bank & 
Trust Co, 137 So 50, 173 La 353 

N D — First State Bank of Gackle v 
Fischer. 272 NW 752. 67 N D 400, 
no A L R 878 

Tex —Machlcek v Barcak, 170 S W 2d 
715—Thompson v Kay. 77 S W 2d 
201, 124 Tex 252, affirming Kay v 
Thompson, Civ App , 40 S W 2d 884 
—TIuey V Warner, 77 S W 2d 201, 
124 Tex 252, affirming Warner v 
Huey, OIvApp. 29 S W 2d 452— 
Massey v Citizens’ Nat Bank of 
Weatherford, 77 S W 2d 201, 124 
Tex 252, affirming Massey v. Citi¬ 
zens’ Nat Bank, Civ App . 28 S W 
2d 257— Gill V Baird, 77 S W 2d 201, 
124 Tex 252, affirming. Civ App , 32 
S W 2d 941—Johnson v Prosper 
State Bdnk, Civ App, 125 S W 2d 
707. affirmed 138 S W 2d 1117, 134 
Tex 677—Forman v Barron, Civ 
App, 120 S W 2d 827, error re¬ 

fused—Doak V Casner, Civ App , 
101 S W 2d 1033, error refused— 
Huffstcdler v Glenn, Civ App, 82 
S W 2d 733 

Utah —McMurdie v Chugg, 107 P 2d 
163, 99 Utah 403, 132 A L R. 436 

Wis —In re Hogan’s Estate, 282 N 
W 5, 7, 230 Wis 455, citing Ckirpus 
Juxis. 

20 CJ p 860 note 61 

Mortgage liens see Infra subdivision 
g of this section 

36. Ala—Hines v Duncan, 79 Ala. 
112, 68 AmH 680 

37. U S —I^yon v Arnold, CCA Fla., 
46 F2d 451 

Ala—W T Rawleigh Co v Patter¬ 
son, 105 So 720, 239 Ala 309 

Fla—Moorhead v Yongue, 183 So 
804, 134 Fla 135. 118 A LR 1377— 
Porter-Mallard Co v Dugger, 167 


So 429, 117 Fla 137—First Nat 
Bank v Peel, 146 So 177, 107 Fla 
413 

Minn—Rusch v Lagerman, 261 N 
W 186, 187, 194 Minn 460. citing 

Corpos Juris. 

Neb—^Welch v Falk, 291 NW 488. 
490, 137 Neb 764, citing Corpus 
Juris. 

ND—First State Bank of Gackle v 
Fischer, 272 NW 752. 67 N D 400, 
110 ADR 8f78 

Wis—Qualley v Zimmerman, 286 N 
W 736, 231 Wis 341—In re Ho¬ 
gan's Estate. 282 NW 5, 7, 229 
Wis 600, citing Corpus Juris. 

29 CJ p 860 note 63 

38. Ky—Caiter v Goodman, 11 
Bush 228 

Tex—Watson v Texarkana City Nat 
Bank, 119 SW 915, 66 Tex Civ 
App 138 

36. SC—Ex parte Morrow, 190 SE 
606, 183 SC 170, 110 ALR 898 
29 CJ p 860 note 65—6 CJ p 278 
note 31 

40l Okl—Ketcham v Cunllff, 187 P. 

1096, 77 Okl 287 
29 CJ p 800 note 66 
trnezecuted iutsut to abandon 
homestead, so as to acquire new one 
not subject to mechanics’ liens, is 
insufficient without discontinuing use 
of former hom< stead, with intent not 
to use It again as such—Crawford v 
Grand Saline Lumber & Supply Co , 
Tex Civ App, 281 SW 692 
Validity of contract 

Where husband and wife had not 
yet acquired homestead rights In 
property, fact that some labor and 
material had been furnished before 
execution of building contract in 
which there was a puiporl(*d lien or 
that acknowledgments thereto or to 
deed of trust covering property were 
fatally defective was held not to in¬ 
validate contract made by husband 
and wife with contractor to erect 
dwelling—Towerv v Plainview 
Building & Loan Ass’n, Tex Civ App , 
99 SW2d 1039, error refused. 

537 


41. Tex—Clem Lumber Co v Elli¬ 
ott Lumber Co, Com App, 254 S 
W 936, modifying Elliott I^umber 
Co v Mitchell, Civ App. 241 SW 
221 

42 . Tex — Finlev v Wakefield, Civ 
App, 184 SW 755 

43. Ill—Hook V Richeson, 5 NE 
98, 115 Ill 431 

44. Cal—White v Rosenthal, 35 P 
2d 154, 140 Cal App 184 

29 C T p 860 note 70 

45. Fla —Pasco v. Harlcv, 75 So 30, 
73 Fla 819 

46. Ark—De Loney v Dillard, 40 S 
W2d 772, 183 Ark 1053 

29 C J p 860 note 73 

47. Aik—D p Lonov v Dillard, 40 S 
W2d 772, 183 Ark 1053 

Ill—Rawlins v Launtr, 17 N E 2d 
330, 369 Ill 494 

Minn—Rusoh v Lagerman, 261 NW 
186, 194 Minn 469 
29 C J p 861 note 75 

luBtltution of Bult to subject to judg¬ 
ment 

If judgment debtor i>erforiued acta 
necessary to give cfffM t to homestead 
exemption after institution ot suit to 
subject equitable estate to judgment 
pioperty would not be exempt ns 
homeslead, decree establishing rights 
as of date of institution of suit — 
First Nat Bank v Peel. 115 So 177, 
178, 107 Fla 413, citing Corpus Juris. 
48 Mich—MfMonegal \ Wilson 61 
NW 495, 103 Mich 264 
Mortgage liens generally see infra 
subdivision g of this section 

49. Iowa —Kramer v Hofmann. 257 
NW 361, 218 Iowa 1269 

Mo—1‘oplar Bluff Trust Co v Bates, 

I 31 SW2d 93. 224 Mo App 636 
29 CJ p 861 note 78 

50. Miss—Lelohford v Carv, 52 
Miss 791—Trotter v Dobbs, 38 
Miss 198 

I 51. Ky —(’'rouch v Mcgular-Harris 
Co, 42 SW 91. 19 KyL 819 
I 29 C J. p 801 note 80 fa] 
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c. Before Debtor Has Acquired Personal Home¬ 

stead Status 

Although there ie authority to the contrary, general* 
ly no homestead can be claimed as against a lien which 
attached to the land when the debtor had not acquired 
the personal status giving him the exemption privilege. 

In accordance with, and subject to, the limitations 
of the J 2 :cncral rule, stated supra subdivision a of 
this section, it is frequently held that no homestead 
can be claimed as against a lien which attached to 
the land when the debtor was not entitled to an ex- 
cmjition because he had not acquired the personal 
status giving him the exemption privilege How'- 
ever, a contrary view has been taken,but even 
where the contrary view prevails it has been held 
that a nonresident moving into the state cannot, by 
occupying property on which a lien has become 
fixed, acquire a homestead exemption as against the 
hen 

d. Before Filing of Declaration 

In some Jurisdictions where a deciaration of home¬ 
stead IS essentiai to the acquisition of the exemption, the 
homestead is exempt oniy as against debts contracted 
after the recording of such declaration, but in other Ju¬ 
risdictions the exemption may be ciaimed provided the 
deciaration is registered prior to the attachment of a 
hen 

In some jurisdictions where a declaration of 
homestead is essential to the acquisition of the ex- 
cmjition, see supra § 46, the homestead is exemi>t 
only as against debts contracted after such dccla- 
ration of homestead has been recorded and a 
fortiori, the recording of a declaration of home¬ 
stead has no effect on prior liens and the fact 
that no judgment was recovered on such debt until 


after recording of the homestead claim will not 
avail claimant On the other hand, in other ju¬ 
risdictions where such a declaration of a homestead 
IS required, the exemption may be claimed, jirovided 
the declaration is registered prior to the attachment 
of a licn,^^ but if the attachment of the hen ante¬ 
dated the filing of the declaration of exemption the 
premises may be sold to discharge the hen 59 Un¬ 
der a statute which is silent as to the time when 
the making and filing of the declaration of home¬ 
stead shall be done, it has been held that the home¬ 
stead becomes exempt from sales for all debts or 
liabilities whatsoever,®^ although contracted before 
the declaration was made and filed®^ and whether 
or not secured by lien,®^ except such debts as are 
expressly excepted from the operation of the ex¬ 
emption by the homestead provisions themselves 

e. Before Registration of Deed Conveying 
Homestead 

Under some statutes in order to preserve the home¬ 
stead right against debts it is necessary, prior to the 
creation of the debts, to record the deed conveying the 
homestead 

Under the statutes which provide that a home¬ 
stead shall be subject to execution on all causes of 
action existing at the time of acquiring the home¬ 
stead and that such time shall date from the filing 
of the deed of the homestead for record, it is nec¬ 
essary, in all cases to preserve the homestead right 
against debts, that the deed should have been filed 
before the creation of such debts,even though 
the owner had lived on the land as his home until 
he filed his deed for record ®5 


52L us —In re Porter. D C P"la , 3 
FSupp 582 

Fin—Mooihead v Yon*^ue, 183 So 
804, 134 Fla 135, 118 ALP 1377 
La—Prudential Ins Co of Anicru a 

V Cuillory, 145 So f>, J75 La 1058 
21) r.l p 861 note 82 

53. Ga—Kiikpatrick Hardware Co 

V IloRers, 131 SF 806, 35 Ga App 
700 

Wash —Grown v Mano.s, 250 P 36, 
140 Wash 525 
29 C J p 861 note 83 
64 , Miss—Mevei Bros Drug Co v 
Flv, 63 So 227, 105 Miss 752 

55. W.Va—Cabell v Given, 5 SE 
44 2. 30 WVa 700 

29 CJ p 861 note 86 

56. WVa—Cabell v Given, supra 
67. La —Kinder v Lyons, 38 La 

Ann 713 

29 CJ p 862 note 88 

58. Cal—Beaton v Peid. 44 P 167, 
111 (^al 484 

29 C J p 862 note 90, p 844 note 31 
[a] 


Attachment lieu is d< feated by 
subsequent declaration of homestead 
befoit Judgment 

Cell—-Vager v Yager, 60 P 2d 422, 7 
Cal 2d 213, 106 ALP 664—T.un i 
V United Credit AJr Colletlion Co, 
31 P 2d 369, 220 Cal 492—Jacobson 
v Pope & Talbot. 7 i’2d 1017, 214 
Cal 758 

Mont—De Font<‘nay v Childs, 19 P 
2d 650, 93 Mont 480—Wall v Dug¬ 
gan. 245 I’ 953, 76 Mont 239 

Pendency of lltisratioa 

Declaration of homestead may be 
filed during pendency of litigation, at 
any time before judgment has become 
lien on piopertv—Yager v Yager 60 
V 2d 4 22, 7 Cal 2d 213, 106 ALP 664 

After levy of ezecution 

Declaration of homestead may be 
filed after lew of execution, and, 
where there is not a valid and sub¬ 
sisting judgment lien on property, it 
is not subject to execution sale ex¬ 
cept on proceedings had under stat¬ 
ute providing for reaching of excess 
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in value above homestead exemption 
—Yager v Yager, supia 

59. Cal—White \ Pu&mthal, 35 P 
2d 154, no Cal App 184 

29 CJ p 802 note 91 
Mechanic's lien filed prior to the 
declaration ot homesUad take,s pre¬ 
cedence ov(*r the homestead exemp¬ 
tion--Biace iSL Heigert Mill (^o v 
But bank, 151 P 803, 87 Wash 356, 
AnnC.isl9J7E 739—Olson v Good- 
sell, 105 P 463, 56 Wash 251 

60. U S—Nevada Bank v Treadway, 
CCNev, 17 F 887, 8 Sawy 156 

Nev —In re Wallev, 11 Nev 200 
29 C J p 802 note 92 

61. Nev —In re Walley, supra 
68. Nev—In re Wulh v, supra. 

63. Nev—In re WalJey, supra 

64. Mo.—Tennent v I’ruitt, 7 S W. 
23, 94 Mo 145 

29 CJ p 802 note 97 
Time of acquisition of homestead see 
supra ^ 49 

65. Mo —Tennent v Pruitt, 7 S W. 
23, 94 Mo 145—Shindler v. Givens, 
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f. Before Selection or Setting Apart 

The tubsequent aseignment to the debtor, under the 
liomeetead statutes, of premises which have become en. 
cumbered by a lien wiil not defeat the lien 

When premises have become encumbered by a 
lien before they are set off or selected by the debt¬ 
or as his homestead, their subsequent assignment 
to him under the homestead statutes will not de¬ 
feat the lien 

g. Mortgage or Conveyance as Security 

A debtor, by executing a mortgage on reai estate in 
which he has previousiy estabiished no homestead rights, 
or a conveyance in trust to secure a debt, prevents the 
assertion of such homestead rights as against the mort¬ 
gagee or grantee. 

In accordance with, and subject to, the limita¬ 
tions of the general rule stated supra, subdivision a 
of this section a debtor, by executing a mortgage on 
real estate in which he has previously established 
no homestead rights, prevents the assertion of such 
rights as against the mortgagee,®'^ whether there is, 
in the mortgage, an express waiver of homestead 
inivileges®^ or whether there is no such waiver 
This rule has been applied where occupancy is re¬ 
quired before the homestead privilege attaches and 
the mortgage was executed prior to occupancy 
So a mortg.igc executed and delivered before the 
mortgagor’s marriage but not recorded until theic- 
aftcr IS superior to the homeste*id claim of the 
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mortgagor's wife, notwithstanding she did not sign 
or acknowledge it,'^^ and the interest of a second 
wife, who was not one of the signers of an exist¬ 
ing mortgage on a homestead, is inferior to the ex¬ 
isting mortgage executed by the first wife and her 
husband Even though a mortgage is executed 
after the premises become a homestead, if it does 
not create a new, but only changes the form of a 
prior hen, no exemption exists but an extension 
of a preexisting mortgage, without the consent of 
both husband and wife,*^"* or the reissuance of a 
mortgage note held in the possession of the maker 
while the latter acquired homestead rights in the 
property,*^^ will not have this effect A statute pro¬ 
viding that the homestead is subject to execution 
or sale in satisfaction of a judgment obtained on 
debts secured by a mortgage on the premises exe¬ 
cuted before the declaration of homestead was filed 
for record contem])lates a live mortgage at the time 
of the execution or sale, and not one the hen of 
which has been barred by limitations prior to the 
declaration of homestead before final judgment on 
the debt,"^^ and tin filing tif a declaration of home¬ 
stead in such case prior to entry of a money judg¬ 
ment on the indebtediuss originally secured by the 
moitgage exempts the properly from execution 
A conveyance in trust to secure a debt is gov¬ 
erned by the same i tiles as is a mortgage 


6*5 Mo ‘^{01—Kara v Quifflv, 57 
Mo 2S1 

66. {.in —Clements v Tjoo, 47 Ca 
625 

29 C J p SG2 note 90 

Selection and allotment of homeslcjid 
se( supra 42 47 

67 Ark—Itaines n O’Ntal, 72 S W 
2(3 2^.5, ISO Ark *105 

La —I'rudential Ins (V) of America 
A (I ml Iota, 115 So fi 175 La 1058 
—Williams a’' (X)n1 mental Lank 

Trust To r5 7 So 50 172 La 352 

Wash—DaA les a' Moliopolitnn Life 
Tns Co, 71 P 2d 552 101 Wash 459, 
appeal dismiss^ d 50 S Ct 465, 306 
U S (>(.5 82 L Kd 1061 

29 C ,J p 863 note I 

Ln<-umhennr honiest(‘ad after acqui¬ 
sition sec infra 122 156 

68 . Ga — W(bster a Dundee Moil^ 
^ Trust Co, 20 SE 210, 93 Ga 278 

69. Ill—McCormi(k v Wilcox, 25 
Ill 274 

70. La—Gilmer v O’Neal, 32 La 
Ann 979 

Tex —Chipman v McKinney, 41 Tex 
76 

20 C J p 861 note 76 

71. Ark—Raines v O’Neal, 72 SW 
2d 235, 189 Aik 205 

72. Kan—John Hanccuk Mut Life 
Ins Co V May^, 102 P 2d 984, 152 
ICan 46. 


73 (\il —SA\uft V Kraemer, 13 Cal 
526, 72 Am D 603 


. (\il —(X»rev V Matot, 
278 47 ('’al App 184 

190 

P 

. T^a —Ilarninond State 

12a nk 

cS: 


Trust Co V liroderick, 151 So 739, 
179 La 693 

76. Mont- Siuiu v. Sell, 91 P 2(1 
411, 108 Mont 438, 122 ALR 42! 

77 Mont—Siuru v Sell, supra 

78. US—Green v /Etna Life Ins 
Co f C A T( X 20 E 2d 100, certio- 
raii dcnifd 40 Ct 481 270 US 

Stil, 73 L Ed 1001, lehearlnK denied 
50 set 70 

Cal—Piad’A \' Gray, 121 P 2d 770, 
40 (\il \pp 2d 274 

('"olo—Farley v Harvey, 25 1’2d 185, 
93 Colo 10.5—Rean v Eves, 20 I* 
2d 544, 545, 92 Colo 210, citiiif., 

Coxi)UB Juris. 

Tex — \ndif\As v Secu'^itv Nat Hank 
of Wnhita Falls, r,o S W 2d 253. 
121 T. V H)0, s.l ALH 44, revers¬ 
ing: Sttuiity Nat Rank of Wichi¬ 
ta Falls V Andrews, t^iA App , 24 
SW2d 500—Haves v First Trust 
Joint Stock Land Rank ol ChuaKo, 
Civ App, 111 SW2d 1172, ei ror 
dismissed—Jefferson County Inv 
^ Rldg Ass’n v Gaddy, Civ App, 
90 S W 2d 295, error refused—First 
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Nal I'ank \ Zarafoiiflis, Civ App , 

15 S W 2d 155, error refused 
20 Cl p 861 note 8 

Benewal or esEtenslon 

lOstrihliRhnu'nt of homestead on 
propfTtv did not affect existing trust 
d(*(‘d or power of owner to nmew or 
extend it, and the fact that renewal 
note was for amount in excess of 
that proper Iv <harg*^nhle against 
homestead did not ren Jer note and 
rnoTlgagi void, l)ut inisid eciuitlcs 
wdiich (ouits would adjust in pmper 
pro((‘dure seasonably instituted, but 
however, wlane mortgagor, with full 
Molue, permitted sale of land under 
terms of rnoitgag(*, h( could not ques¬ 
tion A iliditv ot sale (»r title -I’rue 
A McAiielb, TtxCiv \pp . 287 S W. 
77 

Erection of house ou vacant lots 

does not impress it With homestead 
character as against lien given to se¬ 
cure prior loan for construction of 
house—Ktvs \' Tarrant County 
liuiJdmg A Tioan Assn, Tex Civ App , 
286 S W 503 

Ahandonxneiit of lio meat end 

Wlien- husiiand’s homestead was 
abandoned, his subsequent trust deed 
could not be avoided by convevance 
to wufc and by her asserting home¬ 
stead —Cannon v Hathaway, Tex, 
Civ App, 12 SW2d 618. 
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§ 98. Debts Contracted Prior to Erection of 
Improvements 

Under a statute providing that the exemption shall 
not attach as against debts contracted prior to the erec< 
tion of improvements, creditors may reach the property 
to the extent of the value of improvements erected sub¬ 
sequent to the time the debt was incurred 

Under a stritiilc providing: that the homestead ex¬ 
emption shall not attach as against debts contract¬ 
ed prior to the erection of improvements, creditors 
may reach the property if their claims antedated 
Its improvement hy the debtor and this is so, 
although the note or document evidencing the debt 
was executed suhseciucnt to the making of improve¬ 
ments l)ccn held, however, that only the 

buildings or other improvements erected subsequent 
to the time when the debt was inclined and not 
the homestead as it existed prior thereto can be sub¬ 
jected to Its payment Furthermore, the statute 
applies only to new and extensive improvements 
placed on the land whereby its value is increased 
in an amount exceeding the homestead exemption 
and not such as arc caused hy repairing oi adding 
to those already made for the increased comfort 
of the farnil> and a building erected on home¬ 
stead pio|)city under an agreement between the 
homesteader and the person building it that the lat¬ 
ter could lemove it at any time eloes not belong 
to the homesteader nor add to the value of the 
property in such a manner that the homestead, to 
the extent of the value of the building, could hi 
subjected to the payment of a debt of the home¬ 
steader contracted before its erection 

lmproVcmc}Hs placed on ^nheuttd land m<iy lx 
subjected to the payment of prior debts 

§ 99. Debts and Liens Prior to Change of 
Homestead 

Where a debtor exchanges his homestead for an¬ 


other, the new homestead is generally liable or exempt to 
the same extent as was the one for which it has been 
substituted, but the rule has some limitations, as whoce 
the proceeds of the prior homestead which were used 
to purchase the new one were subjected to an intervening 
use, or where the land claimed to be the new homestead 
was charged with debts before it became a homestead. 

Where a debtor may and does exchange his 
homestead for another, the new homestead stands 
in the place of the old homestead, and is liable or 
exempt, as the case may he, to the same extent 
AS was the homestead for which it has been sub¬ 
stituted,®^ in accordance with, and subject to, the 
limitations of the general lules discussed supra §§ 
97, 98, infra §§ 100-115 The rule, however, has 
no ajiplication in respect of a homestead purchased 
with the proceeds of a prior homestead w^herc such 
jiroceeds have been subjected to an intcr\ cuing 
use,®® or to a homestead ])uubased in another 
state ®'^ Takewisc, the homestead will he liable for 
])UT chase money unpaid on the foimer homeste.id,®® 
and it has been held that, if thi dihloi owns two 
[larcels of land, one of wdiich he chums as a home¬ 
stead, but subsequently removes to the othei, which 
he thereafter occupies as his homt, thi latter is 
not exenqit from debts charge.dili against it be¬ 
fore It became a home sti ad and also that, vvluie 
the owuier of .i lot occupied .is a homestead c\- 
eh.inged it for another lot of .ihont the s.ime v.iliii, 
which he churned as his homesle.id, and at the s.ime 
time purchased, wnth funds not deruetl from the 
homestead, another lot adioining the new honie- 
ste.id, the lot jinrch.ised did not become part of the 
homestead, as rig.iiiist a judgment lecovered he foie 
its tiiue'hase, the additional lot mahing ihi ni w 
homestead of gre.iter v.ilue tfian ihi onginal home 
ste.id'^® Where a debtor had a lesideiice on jiart 
of a tract, .and therefore had the riglit to claim a 
homestead theiein, the fact that he moAeil into a 


79 K\ —llunvon v Runvon'*^ Adm’x 
95 S W' lid S02. 264 S2J—Hak<T 

V Davis 262 S\V 3. 203 Ky 221 
29 r T p S6J note 10 

80. Kv 'K«'('iiv \ Ruikc. 12 Kv L 
461--ThackiT v Booth, 6 S W 460, 
9 K\ D 715 

81. Kv —Dirncll v Sniith, 32 SW 
715 98 Kv 2t8—Most-lt-v v Revins, 
15 S Vy 527. 91 K\ 260—Hemphill 

V Haas, 11 SW 510, 88 Ky 492, 11 
Kv D 62 

82. K\ —Cdwnn v E\an, 101 S W 
964, ;i Kv D 222 

29 ('J p 863 nolo 13 

83. Kv —Woboi V (lardnor 80 SW 
481, 26 Kv L. 44, modlllod on other 
grounds 81 S W 678. 26 Kv I. 416 

84 Kv—(’’oopi'p V Coopir, 20 SW 
2d 731, 2 UI Kv 696 
29 C J p 859 note 5J [c] 


Sul»jo( lin^; inluriUd land to i)i\inont 
ot pnoi dohts f^int'rnllv •-co supra 
^ 95 

85 Iowa — IJlui V lloilpnn, 75 N AV 
612, 105 Iowa 008 

29 T p 86 j not< 17, p 840 note 61 
[dl (2) p Ml note 85 [hJ P 812 
noto 91 (bj 

Kvchan^;o of honiostoid pcnfiallv’ see 
sufira ^ 72 

I''iop*rlv piiroha'^ed with proceeds of 
sTie see supra 5 77 
Evusive contracts seeking* to create 
lien oLhoi th.in for purchase money 
or improvements on homestead dur¬ 
ing supposed inte.*rviil between aban¬ 
donment of one* and acquisition of 
anothei should not be reeo^^nizcd — 
Andiews v Sfcuiit> Nat Hank of 
Wichita Falls. 50 S W 2d 253, 121 Te*x 
409, S3 A 1 j H 44, re'versing Security 
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Nat Hank e)f Wiehita Falls v An¬ 
drews, Civ Api) 2 I S \\ 2d 509 

86. Iowa—Peninsular Stove* (’o v 
Jtoark, 63 N \V 326 94 Iowa >60 

87. Mo—stinde v Hehic'ns, 6 Mo 
App .109 

88. K\ —IIensle*v v W(*l)l), lOl S \\ 
37 5. 31 Kv K 87 

29 C T p 861 note 21 

Unpaid di*bt eliio for pure ha sc* nionev 
of loriner hejinesload as oblipalicin 
c'ontrae tod for purchase cnforce'able 
against land iceeived in exchange 
see Infra 102 

89. Tex—Jefff'isein County Inv & 
Hldg* \ss’n v (laddv, thv App, 90 
S W 2d 295, error refused 

29 C J p 864 note 22 

90. Iowa —Atkinson v Hancock, 25 
NW 701, 67 Iowa 152 
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new house on the same tract and sold the part of 
the tract including the old dwelling house did not 
constitute an abandonment of the right to claim a 
homestead, and the property was exempt even as 
against a debt which accrued after acquisition of 
the land but before the removal. 

Intention in selling old homestead Where a 
debtor has sold his homestead and invested the 
proceeds in another homestead, it is not necessary, 
in order to entitle him to the exemjition of the new 
homestead as against a debt created prior to the 
purchase of the new homestead, but subsequent to 
the purchase of the old homestead, that he show 
that the sale was made with the intention to rein¬ 
vest the proceeds in another homestead, it is 
sufiicient that the reinvestment has in fact been 
made 

§ 100. Debts or Obligations for Purchase 
Money 

a Tn general 

1) Agreement to pay de‘bt of vendor to 
thirel person 

c Purchase price of other projierty 

d JMoncy borrowed to pay purchase 
lirico 

c Payment made by third person 

a. In General 

Whether a homestead is exempt as against claims 
for pui chase money depends on the controlling statute 

Whether or not property claimed as a homestead 
is excm[)t as against claims for purchase money 
deiiends on the iiarlicular homestead j)ro\ isions 

b. Agreement to Pay Debt of Vendor to Third 

Person 

As a general rule, if the puichaser, as part of the 


consideration, agrees to pay the vendor's debt to a third 
person, the latter may enforce his rights in preference ta 
the homestead claim 

Under most homestead provisions if a part of the 
consideration for the conveyance of land is the pur¬ 
chaser’s agreement to pay a debt of the vendor to 
a third person, the latter may enforce his rights in 
preference to the homestead claim The rule is 
otherwise, however, where the provisions contain 
no exception as to purchase money 

c. Purchase Price of Other Property 

If the homestead consists of several parcels of land, 
only that parcel not paid for is subject to the debt, but 
if part of the purchase money for the entire tract remains 
unpaid, no homestead in any parcel of the premires can 
be claimed as against vendor until full payment for the 
whole IS made 

If the homestead consists of a number of jiarcels 
of land, and the jiurchase price of one is not paid, 
that part alone is subject to the debt but, if the 
debtor has paid a part of the pin chase money for 
the entire tract and a p.irt of the purchase price 
remains unpaid, no homestead in any parcel of the 
jircmises can be claimed as against the vendor un¬ 
til full iiayment is made for the whole 

d. Money Borrowed to Pay Purchase Price 

Although there is some diversity of holding on this 
point, in many Jurisdictions one who advances money to 
the debtor for the specific purpose of purchasing the 
premises acquires the rights of the vendor 

There is some diversity of holding as to whether 
a homestead is subject to a debt incuiied by procu^- 
iiig money for its purchase In some jurisdictions 
the courts construe the term “pi^irchase mnne\ ” 
stiictly, apjdving it only to the oiiginal obligation 
owing to the vendor and created by the j)uichase 
In others, applying the doctrine of subrogation oi 
construing the apjilicable statutoiy or constitutional 


91. Tfn\a—J'frnrr v Dt llinirei 222 
NW 270. 206 Iowa 1282 

92 Kv —rooper v Arnflt. 26 SW 
811. 03 Kv GO], 16 K> 145 

93 SD—Nor thwesloT n lajan & 
Banking^ C’o v Jonasen, 79 NW 
840, 11 ,s D 161. 

29 r J p 864 note 24 [a] 

Insurance money 

Act of revisors in incorporatins: 
provision exemptinj? insurance mon¬ 
ey on homestead with that exempt¬ 
ing insurance money on personal 
propi rtv. thus making insurance 
money not exempt on a debt for pur¬ 
chase pi Ice of homestead was held 
not the result of mistake, so as to 
make insurance niont> on a burned 
homestead exempt from garnishment 
on a debt for the purchase price — 


Cflvadini v IjUiscrn, 218 N 209, 

211 Wis 200 

94. S ]> —Olson \ Colton Sav 15ank, 
212 N \V 561, 363, 51 BV 25J, (it- 

Corpus Juris. 

Tex—Quinn v Dnkinson, Civ \pp, 
14 6 SW 993 
29 t"* J p 866 note 4 5 

95. Minn—Ku^ath v Mevers, 64 N 
W 11 58. 62 Minn 399 

96. Ga—Cook v Cook 6 7 Ga 381 
Apportionment of purchase price 

The horrii'stead iiKhts ha\jn#* at¬ 
tached in absence ot showinK that 
mom V boriow«‘d was used in pa\- 
ment of purchase monc> for a small 
tract used as part of rural hoiTie- 
slcad, no equitable lien would he cre¬ 
ated atiainsl such tract Thus, wheie 
owneis of flf-flvi-acre rural honu- 
stead acquired an equitable estate to 
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adjacent eiprht and onr-thiid-acre 
Halt under contr.'iit of pui chase and 
A\ent into j.os'^esv.ioii and began use 
rind offiipam\ l hereof .and lained 
out intentions ol makiiii^ it a pai t 
of homesu id and there if ter ixi'iut- 
t (] a noti for a loan with uhuh to 
p'i\ punhise mon('\ of other trait 
ind small portion of pin (hast monc^ 
of eight and one-third-ai ri ii k t, lien 
on such trait could not bi toiciloscd 
e\tit>t tor such small portion — 
TI lyes \ J'^irst Trust Toint Stoik 
Hand T>ank oj (’hn Tc\ Cu \pp 

111 S VV 2d 1172 error dismissed 

97 Ga—Sale v Winj^li* Id 55 Ga 
622 

29 C .1 p 866 note 48 

98 Cal—(''ampan v Molle, 57 I’ 208, 
1 2 t Cal 413 

29 CJ p 866 note 49 
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provisions, it is held that the lender acquires the 
rights of the vendor when he advances money to 
the debtor syiecifically for the purchase of the prem¬ 
isesbut the money must have been borrowed 
for that s]K'Cific j)iir])ose ^ The violation of an oral 
promise to mortgage the homestead for money lent 
to jirociire it docs not requii c im])ositi()n of a lien 
to enforce a trust ex maleficio, and a judgment for 
montv so lent cannot be declared a hen on the 
homestead under a statute exem])ting homesteads 
from seizure for debts not lawfully charged thereon 
in writing “ 

e. Payment Made by Third Person 

Generally a third person who, at the instance of the 
purchaser, pays the contract price directly to the vendor 
acquires rights which take precedence over the home¬ 
stead right of the vendee 

While' there is some' authority to the contrary,*’ 
It is very generally held that, where a third person, 
at the instance of a jiurchasei of land, pays the 


contract price directly to the vendor, the debt there¬ 
by created is deemed to be for purchase money, and 
no homestead rights of the vendee will take pre¬ 
cedence over it 4 

§ 101. - Obligations Secured by Vendor’s 

Lien or Mortgage 

a In general 

b Attorney’s fees included in vendor’s 
hen notes 

c Effect of waiver or loss of hen 

a. In General 

Obligations for purchase money secured by liens con¬ 
temporary with the transaction, such as a vendor’s lien or 
a mortgage, take precedence over any claims of home¬ 
stead 

Ihidtr the homestead laws of tiractically all ju- 
iisdictions, obligations foi purchase money secuicd 
by hens contemiiorary with, and a part of, the 
transaction, such as a vendor’s hen,*'' or a mortgage 


99. \rk—Starr v (^itv Nat Bank 
25J SW 'ir) 6 . Aik 1()‘J 
Kan —F.iinnis’ Statn Bank of King:- 
rnan v T’Kkciinp 20 r> T 1110 111 
K 111 1 '{2 

JVIont—1 >1 K()nltna\ v (’hilcls 10 I'2(1 
fi.'iO, fio ' O'l Mont 4 Sn tiling? Cor¬ 
pus Juris. 

Nev—Si Kale v J’'iKni, 2r>0 P 001 
90 _» r>0 Nev 74 (itiMK Corpus Ju¬ 
ris. 

X —Flovd V TTammoncl Coin \pp, 
208 S W 146. alliTininK llamnioncl v 
Flo\cl e^ivApj), 2r)r» S\V 777 
20 Cl I) 866 notr "(l 
Tjoans and advaiKis used jn Tcinov- 
iiiK cn(umbran(«s s( t infra 107 
Money orlgriuaUy advanced for other 
purpose 

Till* fait that thf part of mono 
Hi'iuinl l»v Oust died was oriKinalU 
advaniid to puiihasi otln i propirtN 
than thi* home which was pui»^hisi‘d 
with it ind mom V suhs« (iijcnt 1 a 
loaned did no( deli il linn ns to such 
pai t whin lindei iximiUed horiow- 
er to retain it iindt i a^n errienl that 
It was to he us(d in pun hast of 
home—Mavw'ell \ S( holt, TcxC’^iv 
\pp JOS S W 2 (16 
Deternunatiou of liability 

Jn detiimininK' AAhat portion of 
prtsenl indi'hti dness against a trait 
of land which im hides a homi'stead 
Is (harKiahle as a lum aKainsj the 
homestead, such amount should hi 
based solel\ on the amount of in- 
debtcslness unpaid on purchase pr u i 
of homestead irai ( plus whatever in¬ 
terest has accrued thereon, and siu h 
amount should not he inert ased bv 
anv other indehtedm ss—Laubhan v 
Alli.imc Bife Ins Co, Ti x Civ App , 
n4 S W 2d 7SS 

1 . Ark—Starr v City N<it Bank 
252 SW 256, 159 Ark 409 


Mont—I>e Fontenav a* Childs 10 P 
2d 050, 052. 0 1 Mont ISO. (UlinK 

Corpus Juris. 

29 CJ p 867 note 51 

2 Minn Ui n\ ille Slate P>ink v 
Ta ntz, 211 N W 107 171 Minn 4 M 

3. Ala -Tvler v hwett 2 So 005, 
S2 Ma 01 

4. Okl Miner v MiK. d, lOS 1’2d 
IIS, in ISS Okl JSO ciluiK Cor¬ 
pus Juris 

20 <'*J p S07 note 5 1 

6 CS—Meek A Belote D("T(\, 5 
FSupp 510 

All (''oon \ Hi nilerson, 100 So 7t)4 
2lh Mti 402 —I'osec V Dodsim, 100 
So ISS Jll Ala 2 15 

C il Inn lb 111 s Instate, 70 J’ 2d 451 
20 l\il App 2d 302 

Jll — IteAverts v Johnson Jll N K 
127, Hi Ill 59 4--Wasf liow v \\ as- 
cliov\, 155 Jll \pp 167 

Ti \ --Kin ns Nat ItanK v Stoikton 
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S W 
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Ward 18 

S W 
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\pp, 57 S \V Jd 129 rcMTMinK, Civ 
\pj>. J1 S W 2d 1000—First State 
Bulk ol Car 1)011 v TJiutni.in, Corn 
Apj), 12 S \V 2(J 14b ri versiiiK 

Thutm.iri v i<''itst State Bank of 
(■"aI boll Cj\ App ‘itiO S W 124 — 
Broussard v Ann ru an Nril Ins 
Co, Ci\ Npp, 144 s W 2d 811, error 
disniisst d, jiidKment i orrei t—Ken¬ 
ner 1> A Ta\lor Civ \pp, 180 SW 
2d lOSO—(^urtis V Spetk, (hv App , 
1 ;0 S W 2d 248, error refused— 
Williams V Tooke Civ App 116 S 
W 2d 1111 error dismissed—HaAes 
V Fust Tiiisl Joint Slock Band 
Bank of l^hicapo. Civ App , 111 S 
W 2d 1172, error dismissed—Qon- 
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/ills V SiriKer, Civ App 85 SW 
2d 27 4 er ror dismissi d Mitihell v 
Dallas Ijoan , Cia App 52 S 
2d 75t)- Coflman v Biannin, Ci\ 
\j>l) , 50 S \\ Jd 01 1—\\ ilia id V 

Phillijis (’’iv \pp 4 ) S ^V 2d 170— 
O’lrst \.il B mk \ C isi > (hv \pp 
81 S W Jd 062 -Biwson v AbnoA, 
Ci\ \pp 7 S \\' M 100—Skinni r v 
Ilonii PuiliJiMK lV Bonn \ss n Civ 
\[)P JOJ S W’ 018—Ko( iir V Paw- 
eleU (bv App JOS SW Jll—Smith 
V Clark. Civ \pp 206 SW 518— 
rjli nn V ShainburKii Cu App 240 
S W 701 IT r or ref usi d 
JO C T P 861 note 25 

Debt iucurred by prior owner 

J)ibt It)! pun li ist nu)ni \ iritinnd 
b\ prior ownei, who had iiti honn‘- 
slt id (bum A\as not subjttt to i burn 
of homtslearl bA subsequent pun lias- 
tr Boozi r v Smith Te\ Civ App 
46 S W Jd 100 1 error dismissed 

Interest 1 - a^rned bi tween parties 
to land purchase aKreernent, or in ab- 
senct ol iKrecmint, b gal interc-t on 
I hi UMjiiid T)ur(hast prni ot land is 
iniludt'd in amount ol vtndor’s Inn 
whn il iltnbts to the land f(n the 
unpaid pun hasc pr n e whin the 
aKritmiril to stll is ixecutid, and the 
iiitenst is intludtd in Iht arnonnt 
of tin Inn whn h is prior to the 
homtstiad exemption t laim —McMur- 
die v CIiukk, 107 1* 2d 162, 99 Utaii 
408, 132 ABK 4 35 

Dien provided in deed for antece¬ 
dent debt to third person, who also 
advanied additional funds to carry 
out exchange ol homes! tMcls, was 
held not sustainable against home¬ 
stead as lien loi purchase money — 
Andrews v Seiurity Nat Bank of 
Wlehita Falls. 50 S W 2d 253. 121 

1 Tex 409, 83 ABR 44, reversing Se- 
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to secure payment of the purchase money,® take 
precedence over any claims of homestead and arc 
enforceable asainst the premises, although a home- 
stc«i(l may be obtained in such lands subject to such 
oblij^aliotis Where, after the sale of a lot, the 
vendee moves thereon a house which prior thereto 
liad been his homestead, and which continued as 
such to the \cndor’s knowledji^e, the vendor’s hen 
attaches to the lot and im])iovetneiits placed thereon 
b> the vendor, but not to the house ® 

iMYids dcsccyidinq to 7cido70 and diildrcn of pur¬ 
chase} Under the homestead laws of at least one 
jurisdiction it is held that homestead lands descend¬ 
ing: fioni the jiui chaser to his widow and children 
*irc e\em])t fiom the vendor’s hen 

b. Attorney’s Fees Included in Vendor’s Lien 
Notes 

The plea of homestead is not available against the 
collection of attorney’s fees provided the note given as a 
consideration for the purchase price includes such fees 
as a part of the consideration 

When* a \(‘ndors Iku note p:ivcn as a considcr- 
ntion for the purchtisc* jiricc includes attorney’s fees 
.IS a part of the consideration, the jilea of home- 
st(’ad IS not av.iilable a[ 2 :ainst the collection of such 


fees,^® but, where provision is not made for at¬ 
torney’s fees in the original note given for the pur¬ 
chase money, and a renewal note is given after the 
propel ty has become the homestead of the pur¬ 
chaser, containing a stipulation for attorney’s fees, 
no hen is thereby created for the fees superior to 
the homestead rights ’ ^ 

c. Effect of Waiver or Loss of Lien 

Under some statutes a claim for unpaid purchase 
money takes precedence over the homestead right, even 
though the vendor may have lost or waived his lien, but 
under other statutes the rule is otherwise 

Whclc the honicstc.id laws except “debts” or “ob¬ 
ligations” for ])urchasc money gtnerally, a vendor’s 
claim for uniiaid ])urchas( money takes precedence 
over the homestead right, although he may have 
waived or lost his hen Wlieie the constitution 
merely excepts from its ojieration property sold 
subject to a \endnr’s hen, however, and a mortgage 
IS taken foi the jiurchase money, the \cndor’s lien 
IS thereby wMived and the homeste.id is exemjit from 
execution as against an\ purchase-money mortgage 
not recoide^d before the declniation of homestead 
was filed <ind it h.is been held that an> right 
which .1 money judgment creditor might otherwise 


CUT it> Nit 13 ink of Wnhit.i Nalls v 
\nditvvs e’*iv Ajip, 21 S W 2<1 

Obligration to support griantor 

lintln dftd (onvovin^ land for 
st,it(d sum paT(l\ ( V id< n< t d ])v j^ran- 
tc( s poles, ol)li«itiiu^ irnintt (> to sup- 
poi t qi.intoT diiTintj;' his lilelinii' and 
Kstrsing- vtndoi’s lien on land until 
su( ti not« s and ris»i\.Hions win 
(ull\ iiaid and (arrud out Rianlei's 
< onl I K (ual ohlmation to sujjpoi I 
r u I to r, as will is d f P t i • v i d i n< ( d b\ 
notes constilLite'd < harg-c or <‘n< urn- 
1)1 line against land, as leg.uds liorne 
stead luhl'^ -Maelnee'k v Jiaie.ik 
Tt X , 1711 S W 2d Tin 

Homestead In house on lot purchased 

VVluTe' house placid ])\ purihasers 
on lot was pe rm.inent listure* rind al- 
taehid to lot without .Igieement toi 
TtTne)\al pin i ha si m win not inti tied 
to ri rnovt house on veuidoi 'h suit to 
foreclose lien against lot and im- 
provenu'nts nolw illisianding house 
w^as jiunhisiTs’ heuiustiad Jn siii h 
lase, w'liiTc iquitrible division (.ould 
not he had of propel t^ court must 
.isceutain risfiectjvi values of par¬ 
ties' interest in piopeit\, orde>r sale 
thereof and distribute pro(e*cds m 
propoition theieto—liar tell v Tulsa 
Rig, Reel & Mfg Co, Ti \ Civ App , 
G4 SWJd SOI 

Cancellation of forgred deed 

Where vendee undi r foigid deeds 
Rold purchase-money notes to a bona 
fide purchaser, on cancellation of the 
deeds such buna fide purch.iser was 


not intitlcd to a li<*n against the 
propirtN, W'hich was thi puiporlid 
v’^eiidoT’s homestead for mom \ 
turned over to thi v<ndor b\ the 
V indie fiom the sale of the noti s 
since the homcstiMd rights of thi 
viiidoi’s wife who w^as not a parl\ 
to the t !.1 nsai 1 ion i cnild not lx su 
jiopiidi/ed TlaiTi'- \ Cordi 11a Tt \ 
Com \pp js,! SW 2fi8 modif\ing 
(kinhlli ^ Colliei ('iv \pp 2S0 SW 
2 17 

Extinguishment of lien 

hue wife’s f.ithu had vendor’s 
Inn on homestead of husband and 
wifi for amount of nioniw loam d to 
thirn and then after the wife’s fu- 
thi r dud having thru ifnlilrin in¬ 
cluding the wife, theic wus an e\- 
l inguishriu lit of Ihi Inn to tin exti nt 
of the wifi’s ownership m the dilil 
by "mergi r” thueof in thi homesli id 
estate—Mikulenka v Mikulenkri, 
Tex Civ App, 168 S AV 2d HI 7 

6. Al.i—(k)on \ Ilendiison 3'l‘J So 
7(i4 '246 Ala 41)2—Hooki r v Ttook- 
ei, 12e So 212, 226 Ala 5(»7—King 

V Chandler, lt)5 So 184 21J \hi 

337 

Colo—Rean v Rves, 26 1’2d eH “i4.'i, 
0 2 (k)Jo 3 30, citing Corpus Juris. 
Kv—Ratlin V Anderson Ar KaMifT 
212 SAV 35, 193 320 

Mjss —Box V Karly, 178 So 70 3 1 81 

Miss 19 

■NT C —Vlrginia-Carolina Chenilial Co 

V Walston, 123 SE 196, 187 NC 
817 

29 CJ p 864 note 26. 


Possession prior to execution of trust 
deed 

A\ hi n InidowqnTs sigregated a lot 
from other lots iisi'd as their home, 
eru ted store building thireop and 
based It and suhseqin ntl\ purchased 
ii -^su’s husim-.s, the fait that hs- 
see delivued goods and possi'ssion of 
the pTUinsis ])efore ixicution of note 
riiid dud of trust tor r>urih<is( pr u i 
dill not laust ihi pnmisis to heutme 
owners’ business homestead so as to 
In • \enipt from the dud of trust 
lien Vn her \ Youngblood Tixi'iv. 
Njip 126 S W 2d 3^2 i rror ritii>>e(l 
7. Cal—MiH.ndrv \ Th ill\ 1 ! Cal 
7 3 

8 Tex—Han ell \ Tulsa Kig Rt el 
A, Mlg (k) .Civ App b I ^ \V 2d Stif 

9 A\ is — Si hrnidt \ sthmnU, 161 X. 

\\ 67s 12 J A\'is 26 3--Huger v. 

Bugu 86 AW ,3S5 lt)4 \\ is 282, 
76 \m S R 877 

10 T. X— niillu V IMiVull Civ, 
App 163 .SAN' 6 36—T31ac kmon v, 
Ti xa>^ Su'urilies Co Civ \pp , 16(> 
SAN^ 366 

11 Tex—Andtr'^on \ WoiTini k, Civ 

Ai)]) , 33 S NN' 2d 84 3 error dis¬ 

missed 

Utah— Ml Mill die v Chugg 167 2d 
161 66 Flab 463 112 A I. R 133 

26 C J p 865 note 26 

12 Iowa — \nclerson v Rensh.iw, 

294 NAV 27 4 226 Iowa 6J 

29 (’ J p 863 note 32 
13. C’al—Hie v Murirhv, 51 P 546, 
956, 119 Cal 36 4 
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have to proceed against the debtor's homestead on 
the ground that the debt was incurred in the pur¬ 
chase of the property may be barred by proof that 
all hens were waived by plaintiff in a compromise 
agreement subsequently consummated by a consent 
judgment 

§ 102. - Unsecured Obligations 

Where the constitutional or statutory provision re¬ 
lating to homestead exemption provides that the home¬ 
stead property is liable for a debt or obligatian contract¬ 
ed for the purchase thereof, even in the absence of a lien 
no homestead can be acquired in the premises as against 
a purchase-money debt 

Ill many jurisdictions the constitutional and stat¬ 
utory jirovisions relating to homestead exemption 
contain exceptions by virtue of which property in 
which a homestead is claimed is liable for a "‘debt” 
or “obligation” contracted for the purchase of such 
profit rty, and it has been said that homestead pro¬ 
visions containing exceptions of this character 
should be strictly construed^*'' Under these piovi- 
sions, even in the absence of any hen, no home¬ 
stead can lie acquired in (he premises as against a 
purchase money debt 

Debt or ohhqiiiion zmtJuti rule. The following 
debts or obligations have been considered a jnir- 
chase-money “debt” or “obligation” contracted for 
the purchase of jiroperty in which a homestead was 
claimed A debt incurieel in the purchase of an 


outstanding title to premises occupied as a home¬ 
stead which is paramount to that already possessed 
by the purchaser a note against a third fierson 
transferred by the vendor's indorsement in part 
payment of the purchase money a debt created 
for the purpose of paying for or erecting a house 
on a vacant lot,i^ and the assumption by each part¬ 
ner of a portion of the partnership liability on the 
dissolution of the firm and division of property 20 
Wheie the vendee exchanges his homestead, against 
which there is a debt due for the purchase money, 
for other land which he claims as exempt, such 
debt is an obligation contracted for the purchase, 
and may be enforced against the land received by 
the vendee in exchange 21 Rents promised to be 
paid by a tenant constitute the purchase money for 
his homestead rights in the premises he occujiies 2“ 

Debt or obligation not zeithin rule The debt for 
purchase money excepted by the constitution can 
be none other than that created in accfuiring some 
sort of title to the homestead,23 .md hence cannot 
arise from a contract made after such title is fully 
vested, and the homestead acquired 24 The follow¬ 
ing debts or obligations have been Cf)nsidered not 
a purchase-money “debt” or “obligation” conli act¬ 
ed for the purchase of property in wdiich .i home- 
ste.id was claimed A debt contracted foi m.iteri.d 
used in the improvement of a homestead ,2^^ a debt 
resulting from a former sale of the property to one 


14. Kan —Wa*?ner v Dow no v, 90 P 
2d 761, lol Kan 605 

15. Fla “WilhiUm v I^ocklar, 36 So 
6, 4 6 Fla 676 

29 C J p S66 note 36 
16 US—111 re David, D C Fla, 54 
F2d 140 

111—Baker v Salzt‘nstein, 146 NE 
.355, 314 Ill 226 

Iowa — Vndtison v Bonsliaw, 204 N 
W 27 4, 22 0 Iowa 93—VVesttrman 

V Raid. 212 NW 13 4, 203 Iowa 
1 270—Brunsdon v Brun^don, 200 N 
W 823. 109 Iowa 1009 
Kan—Wapnor v Do^^nev, 00 P 2d 
761, 161 Kan 605--De Boll V 

Sharp, .SO P 2d 1054, 14S Kan 298 
N C" — Johnson v Leavitt, 125 SE 
490, 18S N C 682 

Okl—Mercer v MtKeel, lOS P 2d 138, 
188 Dkl 280—In re (lardnei’s Es¬ 
tate, 250 P 400, 122 Okl 20 
S D--Olson V C^)lton Sav Bank 213 
NW 16 4. 51 SD 25 J 
Tex—Keiens Nat B ink v Stockton, 
94 S VV 2d 161, 127 Tex 326 revirs- 
inif. Civ App , 61 S VV 2d 672—Lauh- 
h<in V Alhante Life Ins Co, Civ 
App 111 S VV 2d 7SS 
W'^ash—Lampaert v Marohn, 118 P 
2d 054, 11 W'^ash 2d 211—Lenz v 

Hardin^-, 59 T> 2d 713, 186 Wash 
642—First Nat Bank v Mapson, 
42 P 2d 782, 181 Wash. 196—Lvon 


V Herboth 233 P 24 20. 133 W%ish 
15, iitiriK Corpus Juris. 

29 (\T p 86 > note 37 

17. Til—Cassell v Ross, 33 Ill 245, 
85 Am D 270 

Okl—Mem r v MtKeel. lOS 1* 2d 138, 
1X8 Okl ‘2S0 

18. Mass—New England Jewelry Co 

V Merriam, 2 Mien 300 

NC—Whitaker v Elliott, 73 NC 
186 

19. Kv— Not veil v Faulk, 139 S \V 
2d 428, 282 Kv 561 

Improvement of bouse 

The sums e\p< nded in purchase of 
land and for impiovemeiit undi i con- 
ticiLts exituled simull.ineouslv con¬ 
stituted lh«‘ purchase price ot home¬ 
stead which eanie into exlsti nee when 
house thereon was Anally made suit¬ 
able for oec upaiicv as a home—-Wil¬ 
son V Hinton, 116 S AV 2d 365, 1 31 
Tex 50 1, reversirij^r Hinton v Meador, 
Civ App , 97 S VV 2d 251 


20. 

U S —In re 

David, DC Fla, 54 

V 

2d 140 


21. 

U S —Mei*k 

V Belole, D C Tex 

5 

F Supp 619 



Tex—W^oods v West, Com App 37 
S W 2d 129 reversing, Civ App , 21 
S W 2d 1090 


29 C J p 866 note 40 
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Tiiabilitv of homestead for purchase 
mone> unpaid on lormi r homi stead 
Keiieinllv see suiira ^ 99 

22 Tex—Stephens v Fox C’iv App, 
256 SW (lit, denvinf? rehiarinK" 
255 SW 241 

23. Tex—Haves v Taylor, 43 S VV^ 
311, 17 Tex ("iv \pp 449 

Judgment for damages 

VV’^heie plaint ills traded farm to de- 
fiMidants tc>r Ktillv, stock of mei- 
chandlse, and Axlures, which wc‘re 
war I an led to be fiee of encumiiranc- 
es, and merchandisi* and flxtines w'tre 
lost in forced sale because they wfit 
incumbrrtd, plaintilfs weie not ( nti- 
lled in action for damages not le- 
motelv conn»^eted with purchase' pnci 
to have judgment against defendants 
declared a lit'n on farm, which de- 
f( ndants were 0 (cup>ing as a home¬ 
stead on thes)! V that tian'-action was 
part of purchase price of home stead 
—Buzzard v Odle, 89 P 2d 360, 184 
Okl 631 

24. Hayes v Taylor 43 SW 314, 
17 Tex Civ App 449 

25. Okl —South Texas Lumber Co 
V Epps, 150 P. 164, 48 Okl 372 

Cost of bouse 

Iowa —Brunsdon v Brunsdon, 200 N. 
W 823, 199 Iowa 1099 
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who IS evicted by foreclosure of a prior mortgage 
and who afterward acquired a new title to the prop¬ 
erty ,^6 and a judgment as for money had and re¬ 
ceived, recovered in an action to rescind a contract 
for the purchase of land Where arbitrators as¬ 
sign land to an heir and report that the heir owes 
the estate a stated amount, this debt, if partly con¬ 
tracted prior to the ancestor's death, is not deemed 
to be for the purchase price of the land so as¬ 
signed 28 Where a wife is the owner of a stock of 
goods and merchandise, the husband carrying on 
the business m his own name, if the proceeds of 
sales arc invested in real estate, the title to which 
IS taken in the name of the wife, and which is im¬ 
mediately occupied by the family as a homestead, 
no purchase-money obligation accrues to business 
creditors of the husband, at least where it docs not 
appear that the proceeds of the goods sold by the 
husband and wife constituted any part of the pur¬ 
chase pi ice 20 

§103 - Change in Form of Debt or Tak¬ 

ing of Security 

Land which has become subject to the payment of 
purchase money continues chargeable therewith, although 
the original indebtedness is changed in form and al¬ 
though new or substituted security is executed 

L.ind which has become subject to the payment 
of purchase money continues chargeable therewith, 
although the original indebtedness is repeatedly 
changed in form, provided it c*in be traced ,*^0 
the rule is not rendered inapplicable by the f.ict 
that the new^ or substituted secuiitv is executed to 
a third jiarty for money advanced or lo.ined fin 
the purpose of paying off the oiiginal (.ncum- 


brance.3i If the original debt is evidenced by a 
note secured by indorsements,22 or by mortgage,23 
or has been renewed by other notes, although for 
a different amount,^^ or with a different rate of 
interest,25 or if the original or renewal note has 
been reduced to judgment,26 the homestead remains 
liable for the payment of the purchase money so 
evidenced Where time of payment of purchase 
money for a homestead was extended by execution 
of a deed of trust of the homestead to secure a 
note to a third party who took over the purchase 
money to his vendor, a sale under the trust deed is 
valid,27 notwithstanding the note to the third party 
was in excess of the amount of indebtedness se¬ 
cured by vendor’s hen 28 Where an overdraft on 
a bank has been canceled by a drawer who has de¬ 
posited 111 his owm name money held by him as 
treasurer of a school district, but the depositor 
gives a note afteiward for the money received 
thereby, the liank cannot enforce a judgment there¬ 
on against the dejiosilor’^ homestead, puichased 
with money proemed by the overdraft on the 
ground that the debt w«is contracted by the pur¬ 
chase money 29 

§ 104. - Transfer of Obligation 

Obligations for purchase money may be assigned, 
and the assignee may satisfy his debt out of land claimed 
as a homestead 

Obligations for purchase money, within the rules 
stated supra §§ 100-103, may be assigned or other¬ 
wise transferred to the same extent as hens or ob¬ 
ligations for oidinary indebtedness, and the assignee 
may satisfy bis debt out of the land, although it is 
claimed as a homestead 


26. T«i - Ht’inss v Ht-nrv, 54 So 24, 
1J7 La 770 

27. llttih—mown V ClevoTlv, 85 
r J(1 760, 96 Utah 120, dcnvinp: re- 
hcciTint, 8 5 r 2d 1000, 96 Utah 116 

28 (fa —lJrad\ v Ilradv, 67 (Ja ‘168 

29. Kan—Tootle v Stine, 1 P 279, 
'll Kan 66 

30. Kv~7latlifC V Anderson S. R.it- 

liff 242 S \V 25 195 K\ .120 

Miss --Bov v Eail>. 178 So 798, 181 
Miss 19 

Tex - Bella niv \ OkI.ihoina Fai ni 
Mortg' ('o e’om App , 278 S W ISO, 
affirming Okl Lhi>ni.i Firm Moil«- 
e^o V Bellanij C^lv App , 265 S W 
1070- He Busk v Jacksonville 
Building: 6^ Lo.in Ass’n, Ci\ App , 
147 S W 2d 587, tiror dismissed, 
judgement cornet 

29 C J p 867 note 54 

Extension or renewal of barred note 

T( V—i\.itionil B.'ink of Commerce of 
TT*,iision \ livint, Civ App , 73 S 
W 2d 929, error refused—Hoelscher 

‘10 C J S —:;5 


\ Khhnpor, (hv App , 57 S W 2d 

288—IJall V IIix, Civ App, 297 S 
AV 191 

31. Mi‘S-Boxv Earl>, 178 So 798. 
181 Miss 19 

AVvo—Powers v Pense 123 J* 925 
20 Wvo 327, 40 LRA,NS, 785 

32 Ark —Boone County Bank \ 
Hensley 35 SW 1101, 62 Aik 898 

Wvo—AViisht v AValker, 225 1’ 75 
76, 31 Wyo 238, quoting Corpus 
Juris. 

33 Cal—Dillon v Byrne. 5 (^al 455 
del - Lane v (^oilier, 46 Ca, 580 
Te\ —T'arker v BushonK. Civ App , 

14 5 S W 281 

34. Wvo—Wright v AValker, 225 P 
75, 76, 31 Wvo 233, quoting Corpus 
Juris. 

29 C J p 867 note 68 

35. Tenn —Bentley v Jordan, 3 I..ea 
363 

36. Wa&h—Lenz v Harding. 69 I’2d 
743, 186 Wash 642—Lj on v Hei- 
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I.Dth, J{! 1- 21 26, lii Wash IS, 

Citing Corpus Juris. 

Wvo —Wnj^hl \ Walker, 225 T’ 75, 
76 31 A\ 5 o 23.3, quoting Corpus 

Juris. 

29 C J p 867 note 60 

37 Ti X —W C I5t leher Land Mortg 

(^o v T.i> lor, Com App, 212 SW 
6 17, re\irsmg Civ \])p 17 5 SW 

278 

29 C I p 867 note 61 

38 ^Tex—AC C Belcher Land Mortg 
Co \ T.i\lor, supra 

39. Iowa—11 ih V Rii hards, 45 N 
W 7 3 4, 80 Towa 164 

40. Til--Baker v Salzcnstein, 145 

NK 855 5 14 Til 226 

Miss Box V EarL 178 So 79 5 181 
Miss J9 

Tev —Hoelscher v Khlmger Civ App , 
57 S W 2d 28 5 

29 C J p 868 note 65 

Assignment by debtor as administra¬ 
tor 

Where owner of vendor's lien notes 
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§ 105. Liabilities for Improvement and Pro¬ 
tection of Property 

Under common statutory and constitutional provisions 
no exemption can be secured against debts created in the 
improvement of the homestead, provided the contract for 
the Improvement is In compliance with the requirements 
of the homestead law 

Under common statutory and constitutional pro¬ 
visions no exemption can be secured ag-ainst debts 
created in the improvement of the homestead, such 
as debts or obligations incurred in the erection of 
buildings and other improvements of a substantial 
nature on the premises It has been held that 
provisions relating to this matter ought to be strict¬ 
ly construed, ^2 and, if the homestead laws con¬ 
tain no exceptions in favor of debts created in mak¬ 
ing improvements, the courts can make none 
Where the constitution defines and enumerates the 
exceptions to its homestead exemptions and does 
not except debts for labor and material used in im¬ 
proving a homestead, a statute assuming to make 
such exception is unconstitutional and void,'*^ and, 


40 C.J.S. 

tinder a constitutional provision exempting a home¬ 
stead from forced sale and authorizing the legisla¬ 
ture to limit the amount in value that shall be ex¬ 
empt, a statute authorizing sale of a homestead for 
the agreed or reasonable cost of material furnished 
or labor performed in the original erection and 
construction of buildings thereon is void 46 A 
statute excepting claims for improvements is void 
where the constitution provides that a reasonable 
amount of property shall be exempt from seizure 
and sale for the payment of any debt or liability 4® 
Creation of lien Provisions of the character un¬ 
der consideration do not of themselves create a 
lien,47 but the lien must be acquired by some meth¬ 
od provided by law ,4® the debt becomes a lien 
on the homestead m the same manner that other 
debts become hens 49 Under the provisions of 
some homestead laws the debt must be created by 
written contract in order to secure a lien 
Extent and limitations of ride generally. Where 
the contract for the improvement is in compliance 
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died intestate leaving- as sole heir 
maker of notes and owner of land 
subject to vendor’s lien, indebtedness 
evidenced by notes was not extin¬ 
guished and Hen discharged under 
principles of “confusion of rights” 
or “confusion of debts” where maker 
qualified as administiator of intes¬ 
tate’s estate and in such oapacitv as¬ 
signed the notes to third parties, 
and hence homestead right of maker 
and wife in the land was not superi¬ 
or to rights of assignees of notes to 
foreclose lien on such land —Fisher 
V First Nat Bank of Throckmorton, 
TexCivApp, 171 S W 2d 222 

41 . Fla—La Mar v Lechlider, 185 
So 833, 136 Fla 703—Jones v 

Carpenter, 106 So 127, 90 Fla 407, 
43 ALR 1409 

Iowa—Moffltt V Denniston & Part¬ 
ridge Co, 294 NW 731, 229 Iowa 
B70 

Minn—H E Westerman Lumber Co 
V Raschke, 216 N W. 197, 172 Minn 
198 

Tex —Scarborough v Home Owners’ 
Loan Corporation, Civ App , 161 S 
W 2d 886, error refused—Hayes v 
First Trust Joint Stock Land Bank 
of Chicago, Civ App , 111 S \V 2d 

1172, error dismissed—Britton v 
Wilson, Civ App, 101 S W 2d 889, 
error dismissed—Starks v Nation¬ 
al Bond & Mortgage Corporation, 
Civ App , 86 S W 2d 1066, error dis¬ 
missed 

29 C.J p 868 notes 67, 68 
Necessity of joinder of husband and 
wife in creation of Hen for Im¬ 
provements see infra S 130 
Right to create lien for improve¬ 
ments see infra § 134. 


Bagistratlon of evidence of debt held 
nnneceesary 

Ija—Louisiana Red Cypress Co v 
Rabalais, 112 So 647, 163 La 679 

Paving' street 

Sufllcient contract for paving street 
which abuts homestead property ex¬ 
ecuted in conformity with law may 
not be defeated by claim of home¬ 
stead, but is regalded as contract, 
and Hen for improvement of home¬ 
stead—Glenn v T^anhandle Const 
Co, Tex Civ App, 110 SW2d 1217— 
White V Dozier Const Co, Tex Civ 
App, 70 SW2d 240 
:Lien antedating homestead rights 
Where homestead claimant had 
orally purchased realty and where at 
time deed was delivered b> vendor to 
claimant’s nominee nothing had been 
done by claimant to lemove entire 
oral contract from statute of frauds, 
nominee a( quired title in trust for 
claimant, but claimant could not de¬ 
mand conveyance except on compli¬ 
ance with trust agreement in pur¬ 
suance of which note and lien were 
given to secure expenses incurred bv 
trustee In improving realty, hence 
lien was valid, since claimant and 
wife had no antecedent superior 
homestead rights which would de¬ 
feat the lien —Doak v Casner, Tex 
Civ App, 101 SW.2d 1033, error re¬ 
fused 

42. Kan —Dotson-Murrav Fruit Co 
V Leibrand, 53 P 2d 487, 143 Kan 
72 

29 CJ p 868 note 69 

43. Ga—Builders’ Lumber Co v 
Hunt, 176 SE 11, 179 Ga 367 

29 C J p 868 note 70 

44. N C —Gumming v. Bloodworth, 
87 NC 83 


45. S D—Home Lumber Co v Heck- 
el, 293 NW 649, 67 SD 429 

46. Utah—Volker-Scowcroft Lum¬ 
ber Co V Vance, 88 P 896, 32 Utah 
74, 125 Am S R 828 

29 CJ p 868 note 72 

47. Minn —H E Westerman Lum¬ 
ber Co V Raschke, 208 N W. 960, 
167 Minn 243 

29 CJ p 868 note 73 

48. Minn—Hasey v McMullen, 123 
NW 1078, 109 Minn 332 

Creation of liens on homestead gen- 
ercilly see infra § 126 
Affidavit of attachment not com- 
plsring with statute is insufficient to 
fix lien on homestead —H E Wester¬ 
man Lumber Co v Raschke, 208 N 
W 960, 167 Minn 243 

49. Minn —H E Westerman Lum¬ 
ber Co v Raschke, supra 

50. Tex—Glenn v Panhandle Const 
Co. Civ App. 110 SW2d 1217— 
Lubbock Nat Bank v Nickels, Civ. 
App , 63 S W 2d 764—McCanless v 
Devenport, Civ App , 40 S W 2d 903 

29 CJ p 868 note 76 
Contract held sufficiently definite 
Facts that only general character 
of building to be elected was set out 
in construction contract and that, al¬ 
though contract provided building 
was to be erected in accordance with 
certain specifications, no such speci¬ 
fications were ever prepared were 
held not to render construction con¬ 
tract so indefinite that lien could not 
be fixed on property as against claim 
of homestead where, after building 
was completed, owners accepted it as 
compliance with contract —Hufsted- 
ler V. Glenn, Tex Civ App., 82 S.W.2d 
733. 
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with the requirements of the homestead law, a re¬ 
sulting hen IS enforceable against the homestead, 
although the building when finished cost more than 
the contract called for The fact that an ad¬ 
vancement was a loan to husband and wife to im¬ 
prove their homestead did not avoid the effect in 
fixing the hen for the money so borrowed where 
the facts showed that all the loan was used for 
such purpose;®^ but the hen can be claimed only 
for such moneys as were expended on improvements 
placed on the property,^3 and not for attorney’s 
fees provided for in the note and trust deed secur¬ 
ing the indebtedness,^^ although the lender is not 
thereby prevented from recovering a personal judg¬ 
ment against the debtor for the amount of such 
fees It is not necessary that the contract should 
insure value received for the moneys expended 
Obligations incurred for personal property pur¬ 
chased for the improvement of the homestead and 
which has become a part of it by being attached 
thereto arc debts, within the rule, which may be 
enforced against the premises,®'^ but, if the party 
furnishing the improvement agrees to consider it 
as personalty, although annexed to the homestead 
realty, he cannot subject the latter to his claim for 
the price A mortgage given on a homestead to 
secure the release of a judgment on a lien for im¬ 
provements IS valid to the extent of the debt for 
improvements and interest thereon, even though it 
covered sums over and above that amount 

Provisions of the character under consideration 
have no application to a claim for material fur¬ 
nished for the improvement of the homestead but 
not actually used ftir that purpose and, where the 
owner contracted for improvement of an entire 
tract, only a part of which constituted his home¬ 
stead, the homestead is chargeable only with the 
amount actually expended on it, and not with the 


amount expended on the other parts of the tract.^l 
As between the lender and the borrower, money 
borrowed and used in the improvement of the land 
IS not a debt incurred for the improvement of the 
homestead, within the meaning of the rulc.®^ 
Where a chattel mortgage has been taken to se¬ 
cure the purchase money of personal property after 
It has become attached as a fixture to the premises, 
the seller's only remedy is to enforce the lien which 
he has obtained under the mortgage Improve¬ 
ments unauthonzedly placed on land by a tenant 
cannot be charged to infants claiming a homestead 
right in the premises As long as a divorced 
wife's separate property is used as a homestead, no 
hen can be foreclosed against it for community 
funds used in making improvements 

Improvements fnede before execution of contract. 
A contract giving a hen for money loaned on a 
homestead to pay for improvements erected prior 
to the execution of the contract is ineffectual 

Abandonment of tvork after transfer of hen. 
Where the contract for improvements contemplated 
that the contractor, independently of all others, 
should perform the contract, and he thereafter 
transferred notes for the price and lien securing 
them to a third j)crson, and then abandoned the 
work without cause, it was held that the third per¬ 
son could not enforce the hen 

An occupying claimant who makes improvements 
on land, supposing that he has acquired a good 
title thereto, has a hen therefor,®^ although the 
land may he assigned to the original owner as a 
homestead 

§ 106. - Wages and Materials 

Although the rule Is otherwise in the absence of such 
provisions, under various constitutional and statutory 
provisions the lien or obligation of a mechanic, laborer, 


51. Tex—Turi»cvjlle v l?ook, Civ 
App , 226 S W 814—Hicks v Tex- 
afc, Loan & Investment Co, 111 S 
W 784, 51 Tex Civ App 298 

52. Tex—Tuibeville v Book, Civ 
App, 225 S W 814 

29 CJ p 868 note 77 

53. Tex—Hufstedler v Glenn, Civ 
App. 82 S W 2d 733 

54. Tex—Glenn v Noah, Civ App , 
130 S W 2d 1069—Hufstedler v 
Glenn, Civ App . 82 S W 2d 733 

Attorney’s fees generally see infra 
g 113 

65. Tex—Hufstedler v Glenn, Civ 
App, 82 S W 2d 733. 

5G. Tex—Turbeville v Book, Civ 
App, 226 SW 814 

57. SC—All V. Goodson, 11 S.E. 703, 
33 SC. 229. 


68, Kan —Marshall v Bacheldor, 28 
P 1G8, 47 Kan 442 

59. Wyo—WriKht v Walker. 225 P 
75. 31 Wyo 233 

60. Kan—Wuhita Acetylene 

Co v Haughton, 155 P 1078, 97 
Kan 528 

29 C J p 869 note 81 

61. Tex —Starks v National Bond & 
Mortgage Corporation, Civ App , 86 
S W 2d 1056, error dismissed 

68 . Kan—Dotson-Murray Fruit Co 
v Leibrand, 63 P 2d 487, 143 Kan 
72 

29 C J p 869 note 82 
Trnst deed held invalid as to 
amount loaned to make improve¬ 
ments after homestead right attach¬ 
ed —Maxwell v Schott, Tex Civ App , 
295 SW. 266 


63. Tex —Low v Tandy, 8 S W 620, 
70 Tex 74 5—McNeil v Moore, 27 
SW 163, 7 Tex Civ App 636 

29 C J p 869 note 83 

64. Ky—Morns v. Mitchell, 39 S W 
250, 19 KyL 136 

65. Tex—Kvle v Kyle, Civ App , 55 
SW2d 885 

66. Tex —Pioneer Savings & Loan 
Co V Dougherty, Civ App, 36 S 
W 698 

67. Tex—Murphy v Williams, Civ 
App, 116 SW 412 

68. SC—Wilson V Counts, 29 S E 
649, 62 SC 218. 

69. SC—Wilson v Counts, supra— 
Tumbleslon v. Rumph, 21 S E 84, 
43 S.C. 276. 
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or materialman who haa performed labor or furnished 
material In Improving the homestead may be enforced 
against it» provided there is a compliance with the con¬ 
stitutional or statutory requirements. 

Under the provisions of the homestead laws in 
many jurisdictions a mechanic, laborer, or material¬ 
man may have a lien on the homestead for labor 
and materials furnished in improving it, provided 
he has perfected his obligation or lien in accord¬ 
ance with the statutory requirements,^® unless he 
is excused from doing so by reason of the death 
of the debtor during the time allowed from per¬ 
fecting the lien,*^^ or unless the work was done 
or the materials furnished on the personal security 
of the debtor alone Under some provisions, 
broader in their terms, claims for labor or material 
are excepted from the homestead exemption, with¬ 
out limitation as to the perfecting of the hen or 
obligation A provision making the property sub¬ 
ject to seizure and sale for any debt incurred to 
any labcyer or servant for labor or service per¬ 
formed refers to the relation of employer and em¬ 
ployee between the owner of the property and the 
laborer or servant,and the homestead is not liable 
for a debt incurred to a laborer by virtue of some 
collateral agreement with his employer Further¬ 
more, a laborer or servant contemplated by such 
provision is one who performs manual labor or 
menial tasks Under the provisions of some of 
the homestead laws which do not impair a mechan¬ 


ics* hen on the homestead premises, its enforce¬ 
ment is suspended if and when the owner of the 
homestead claims the exemption.'^'^ By virtue of 
some provisions, if both husband and wife, when 
contracting for materials for a house, intend that 
It shall be their homestead, hens for these materials 
will not attach to either the building or the land 
unless acts of estoppel arc shown but, if it is 
the intention of both husband and wife to erect the 
house for other than homestead purposes, the hens 
attach both to the building and the land on which 
it IS situated In the absence of a statutory pro¬ 
vision of the general character under considera¬ 
tion, the homestead exemption operates against 
claims for wages and materials furnished in making 
improvements on the property, as in the case of 
other claims 

Requisites of contraet In some j’urisdictions, the 
debt must be created by a written contract, which 
must in all respects comply with the statutory re¬ 
quirements and It has been held that in the ab¬ 
sence of such contract a hen declared by a city 
under an ordinance against a homestead to secure 
payment for material and labors furnished by a 
paving company is a nullity ^2 

Work done or maferiah furnished pursuant to 
contract In order that the hen may attach it is 
necessary that the labor must have been done or 
the materials furnished in pursuance of the con- 


70. Miss—Mltchrner v. ItobinB, 19 
So 103, 73 Miss 383 
29 CJ p 809 note 90 
IIompHtcnd proprrtv to 

meehnnics' liens the CIS title 
Mechanics’ I^icns § 14, ulso 40 CJ 
p 61 notes 2-6 

£ot occupied partly as reBideutial, 
and partly as ‘buslneBS, home- 
Btead 

Where part of lot was occupied as 
a resident Ini homestead and part as 
a business homestead, lien, on entire 
lot spcuiinK funds with which brick 
building const Itutinp business home- 
sttud was erected, was valid and en- 
foiKablc as apainst entire lot — 
Scarborough v Home Owners' Loan 
Corporation, Tlx Civ App , 161 R W 2d 
886, error refused 
Zn Qeorgria 

(1) Neither an article of necessitj 
furnished foi the use of the family, 
nor feed for horses set apart as a 
part of the homestead is material 
furnished for the heneflt of the home¬ 
stead within the constitutional pro¬ 
vision that homestead pioperty may 
he sold for material furnished there¬ 
for—McLamb & Co v I-ambertson, 
62 R E 107, 4 Oa App 653 

(2) So homestead is not subject to 
debt for fertilizer used thereon — 


lUackahear Mfff Co v Carter, 181 
SK 156, 180 Ga 828 

(3)Materialman’s lien acquired be¬ 
fore homestead was set apart, was 
held not In nature of claim for pur¬ 
chase mont'V supei lor to ponv home¬ 
stead—Wright V Caiolina I’orlland 
Cement Co. 170 SE 795, 177 Ga 564 
In North Carollxia 

A Judgment for sale of land free of 
homestead is erroneous wheie based 
on aas< rtion of lien foi materials 
furnished, for while a mechanic’s lien 
IS superior to homestead exemption, 
a lien for materials lurni.shed is in¬ 
ferior—Cameron v McDonald, 6 S 
E 2d 497, 216 N C 712 

71. Miss—Mitchener v Robins, 19 
So 103, 73 Muss 383 

72. Ala — Tyler v Jewett, 2 So 906, 
82 Ala 93 

73. Okl —Kleindorfer v Dascomb- 
Daniels Lumber Co 226 P 364, 102 
Okl 60—Holland v Robbins, 219 P 
387. 92 Okl 226 

29 C J p 869 note 94 

74. Minn—Lahti v Peterson, 221 N 
W 634, 175 Minn 389 

75. Minn—Lahti v Peterson, supra 
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76. Salesman 

An automobile salesman’s judg¬ 
ment against homestead owner for 
unpaid salary and commissions 
earned while in owner’s employ was 
not n debt irHinifd to a "laborer” or 
’’servant,” within constitutional pro¬ 
vision—Fletcher v Scott, 277 NW 
270, 201 Minn (>09, 114 ALR 762 

77. Or —I*aulson v Ilurlburt, 183 P 
937. 93 t)T 419—.Johnson v Tucker, 

167 787, 86 Or 6t6 

78. RD—Jensen v Griffin, 190 N W 
319, 46 R D 6.6—Jenaen v Griffin, 

168 N W 764, 41 R D 30 

79. SD—Charles Retcher Co v 
Cleveland, 83 NW 36b, 13 SD 347 

80. Colo—MePhee v O’Rourke, 15 
P 420, 10 Colo 301, 3 Am S R 679 

29 C I p 869 note 97 [a] 

Liabilities Incurred prior to designa¬ 
tion of homestead sec supia § 97 

81 . Tex —Beckner v Barrett, Civ 
App, 81 S W 2d 710, error dis¬ 
missed 

29 CJ p 870 note 2 

82 . Tex—Creosote Wood Block Pav 
Co V McKay, Civ App, 211 S W. 
822 

29 C J. p 870 note 3. 
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tract and not prior thereto,and, where it appears 
that the labor was performed in part before the 
contract was made, to that extent at least there 
can be no recovery.®^ 

§ 107. - Loans and Advances Used in 

Removing Encumbrances 

When authorized by statute, loans or advances made 
to discharge the homestead from enforceable liens or 
encumbrances and actually applied to that purpose may 
be charged against the premises. 

Under the homestead laws of some states a loan 
or advance made to discharge the homestead from 
enforceable liens or encumbrances may be charged 
against the premises where the money is actually 
expended for that purpose and it has been held 
that this IS so, although the instrument claimed 
to create the lien in favor of the party advancing 
the pioney may be void,*® and that the fact that the 
lender of the money charged usury docs not de- 
jirive him of the equitable rights resulting from 
the application of his money to the discharge of the 
encumbrance Nevertheless the mere fact that 
bon owed money was used to discharge liens or 
encumbrances will not subrogate the lender to the 
rights of the encumbrancer, unless the funds were 
loaned for that specific purpose ** It has been held 
that money borrowed to pay off purchase-money 
notes on a homestead already purchased is not jiur- 
chase money*^ and the right to collect it does not 
take precedence over the homestead exemption 
but there is authority to the contrary Under a 
statute exempting a homestead from seizure and 
sale on account of any debt not lawfully charged 
thereon in writing, one who advanced money to an¬ 
other to pay a mortgage on a homestead, on the 
latter’s unfulfilled oral promise to give him a mort¬ 


gage to secure payment of the money advanced, is 
not entitled to be subrogated to the rights of the 
mortgagee whose mortgage was thus paid off or to 
any hen on the homestead property 

§ 108. Debts Due to Government 

An exemption from debts due the government Is de¬ 
nied oniy if the statute expressly subjects the homestead 
thereto; and accordingly it has been held under some 
statutes and denied under others that the debtor is en¬ 
titled to the exemption in the case of local assessments, 
fines, penalties and costs, and official defaults 

The general rule is that it is only in case the 
homestead statute expressly subjects the homestead 
to debts due the state or the United States that an 
exemption therefrom is denied 

Local assessments While it has been held that 
local assessments are not taxes within provisions 
in homestead laws which prevent the claim of an 
exemption as against taxes,local assessments 
have been held enforceable against the homestead 
under laws containing no exception of debts due 
for taxes or assessments 

Lines, penalties, and costs The exemption has 
been held to include fines, penalties, and costs due 
the state m criminal pt osecutions,^® although in 
some jurisdictions the contrary view obtains Un¬ 
der a homestead law providing that, “where there 
IS no special declaiation of the statute to the con¬ 
trary,“ the homestead of every family, whether 
owned by the husband or the wife, is exempt from 
judicial sale, a statute making premises, illegally 
used for the manufacture or sale of intoxicating 
liquors, liable for fines and costs asNessed and judg¬ 
ments rendered for a violation of the law, con¬ 
tained a “special declaration” within the meaning 
of the law 9* 


83. Tex —Liignoski v Crooker, 24 S 
W 278, 788, 86 Tex 324 

20 C J p 870 note 4 

84 . Tex —LiiKnoski v Crooker, su¬ 
pra 

85 . Kan—Tlllolson v Goodman, 114 
P 2d 846, 154 Kan 31 

29 CJ p 870 note 6 

Jndg-ment held enonmbrance within 
rule 

Ga—Kelly v Stephens, 39 Ga 466. 

86 Kan —AyrcM v Probasco, 14 
Kan 17.S 

87. Ga—McConnell v Gregory, 91 
SE 550, 146 Ga 475—McWilliams 
V Pones. 10 SE 724, 84 Ga 203 

29 CJ p 870 note 8 

88. Neb—Engaard v Schmidt, 171 
NW 906, 103 Neb 369. 

29 C J p 871 note 9 

89 . Ark —Phillips v Calvin, 169 S.W 
316, 114 Ark 14, LR A 1915E 876 

Money borrowed to pay purchase 
price see supra S 100 d. 


90. Ark—I'hillips v Colvin, supra 

91. Nev —Segale v. Pagni, 260 P 991, 
60 Nev 74. 

92. Minn—Kingerv v Kingcry, 241 
NW 583, 185 Minn 467 

93. U S —Fink v 0*Neil, Wis , 1 S 
Ct 325, 106 US 272, 27 E Ed 196 

■29 CJ p 871 note 12 

04 . Tex —Higgins v Bordages, 31 S 
W 62. 803, 88 Tex 458, 63 Am S R 
770, reversing. Civ App, 28 SW 
360, overruling Lufkin v Galves¬ 
ton, 58 Tex 545—Beaumont v Rus¬ 
sell, Civ App, 112 S W 950 

29 C J p 871 note 18. 

Enforcement of tax lien against 
homestead see the C.J S title Tax¬ 
ation fi 690, also 61 C J p 920 note 
81 [a], p 921 note 95 

Exemption of homestead from. 
Assessments for municipal im¬ 
provements see the C J S title 


Municipal Corporations 5 134.5, 

also 44 C J p 544 notes 27-37 
Sale for delinquent taxes see the 
CJS title Taxation S 759 
Taxes see the J S title Taxation 
§ 250, also 29 C J p 871 notes 13— 
16 

Statutory liability for taxes of prop¬ 
erty oeeupied as home see the C .1 
S title Taxation § 250, also 6l C J 
p 414 note 51—p 415 note 53 

95 . Mo—Robinson v Ijevy, 117 S 
W 577, 217 Mo 498 

29 CJ p 871 note 19 

96. Ark—Hollis v State. 27 S W 73, 
69 Ark 211 43 Am S R 28 

29 CJ p 871 note 20 

97 . Neb—Mancusto v State, 242 N 
W 430, 123 Neb 204 

29 CJ p 871 note 21 

96. Iowa—McClure v Braniff, 39 N 
W 171, 75 Iowa 38—Ainold v Got- 
shal, 32 N.W. 608, 71 Iowa 572 
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Defaulting officers and sureties. A surety on the 
bond of a defaulting public officer®® and such offi¬ 
cer himself^ have been held not entitled to an ex¬ 
emption, although there are some decisions to the 
contrary 2 

§ 109. Judgments 

As a general rule no lien attaches by reason of a 
Judgment against the homestead claimant on property 
previously impressed with the homestead character; but 
In some Jurisdictions a Judgment against one occupying 
land in excess of the homestead exemption becomes a lien 
on the surplus On abandonment of a homestead without 
conveying the property the Judgment lien attaches, ac¬ 
cording to some authorities. 


Reducing a claim to judgment does not bar the 
debtor's right of homestead.® In a number of ju¬ 
risdictions the homestead laws do not prevent judg¬ 
ments against the owner of a homestead from be¬ 
coming liens on it, but the lien attaches subject to 
the homestead use and retains its priority over sub¬ 
sequent liens and may be enforced when that use 
has terminated by sale, abandonment, or other¬ 
wise,^ but, in perhaps a majority of jurisdictions 
in which the question has arisen, no lien attaches 
by reason of a judgment against the homestead 
claimant on property previously impressed with the 
homestead character,® and, according to the deci- 


99 . Ky —Hudson v Combs, 62 S W 
709, 110 Ky. 762, 23 Ky L. 231 
29 C J p 871 note 22 
1 . Ala—Schcftsler v Dudley, 2 So 
626, 80 Ala 547, 60 Am R 124 
29 C J p 871 note 23 
9 . Ill —School Trustees v Hovey, 94 
Ill 394 

29 CJ p 871 note 24 

Snraty 

Ala—State v Allen, 71 Ala 643 
29 C J. p 871 note 24 la] 

3 Ala —^Walker v Carroll, 65 Ala 
61 

29 CJ p 871 note 26 

4 . Or—Hansen v Jones, 109 P 868, 
57 Or 416 

29 CJ p 871 note 27. 

Xn XTorth Carolina 

(1) Where Judgment debtors, be¬ 
came nonresidents their real property 
free of homestead exemption became 
subject to execution, a right which 
Inured to nil judgment creditors and 
could not be attected by resort to at¬ 
tachment —Summers Hardware Co v 
Jones, 23 S K 2d 883, 222 NC 630— 
29 C J p 871 note 27 [d] 

(2) Where husband and wife con¬ 
veyed lots owned by wife after plain¬ 
tiff had recovered judgment against 
them and grantees reconveyed lots to 
wife, reconveyance was held to en¬ 
title wife to homestead exemption in 
lots and to preclude plaintiff from 
having lots sold under execution — 
Kquitable Life Assur Soc of U S v 
Russos, 185 SE 632, 210 NC 121 

(3) The share of costs of partition 
proceeding, assessed against share of 
land allotted to one of parties, was 
not a personal judgment on which 
an allotment of a homestead could be 
based, and attempted allotment based 
thereon was invalid —Sansom v 
Johmson, 193 SE 272, 212 NC 383 
Xbl TazM 

(1) Judgment lien docs not attach 
to homestead of judgment debtor 
while property remains a homestead 
—Hughes V Groshart, Civ App , 150 
S W 2d 827—Oakwood State Bank of 
Oakwood v Durham, Civ App, 21 S. 
W 2d 686—Panhandle Lumber Co. v 


Pairey, Civ App, 3 S W 2d 941—29 
C J p 871 note 27 

(2) If such property ceases to be 
homestead while it still belongs to 
the judgment debtor, the judgment 
lien will attach as of the date the 
property ceased to be homestead — 
Posey v Commercial Nat Bank, Com 
App , 66 S W 2d 616, reversing Com- 
mer< ial Nat Bank of San Antonio v 
Posey, Civ App. 34 S W 2d 678—Wal¬ 
ton v Stinson, Civ App , 140 S W 2d 
497, error refused—Oakwood State 
Bank of Oakwood v Duiham, supra 
—29 CJ p 871 note 27 

(3) Judgment lien, not having at¬ 
tached as against judgment debtor 
because land was homestead, could 
not, on his death, attach as against 
heirs—Oakwood State Bank of Oak- 
wood V Durham, supra 

(4) Judgment tiled against home¬ 
stead did not attach as lien either be¬ 
fore or after death of homesteader, 
iiut judgment lien on homestead, tiled 
against father and son, attaches to 
son’s interest thereafter inheilted 
from his mother—McDaniel v Mil¬ 
ner, Civ App , 19 S W 2d 426, affirined 
Milner v McDaniel, 36 S W 2d 992, 
120 Tex IbO 

(5) Where testator devised his es¬ 
tate to his wife for life with full 
power of disposition, and remainder, 
if any, at her death to be divided 
equally between daughter and three 
grandchildren, and life tenant sub¬ 
sequently conveyed to one of re¬ 
maindermen, judgment creditor of 
such romaindi rman could not fore¬ 
close its judgment lien against home¬ 
stead rights acquired by remainder¬ 
man by virtue of deed fiom life ten¬ 
ant—First Nat Bank v Mabry, Civ 
App, 126 S W 2d 69, error dismissed, 
judgment correct 

5. Ark—Franklin Fire Ins Co v 
Butts, 42 SW2d 669, 184 Ark 263 
—McKee v Waters, 266 SW 947, 
166 Ark 301 

Cal—Coakley v Swim, 23 P 2d 618, 
218 Cal 340—Thomas v Speck, 118 
P 2d 366. 47 Cal App 2d 612—Coca 
Cola Bottling Co v Feliciano, 114 
P 2d 604, 46 Cal.App 2d 680— 
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Thatcher v. Van Bever, 34 P 2d 740, 

139 Cal App 658 

Fla—Second Nat Bank v Richter, 
148 So 617, 110 Fla 237—Jones v 
Carpenter, 106 So 127, 90 Fla 407, 
43 ALR 1409 

Ill—Lehman v Cottrell, 19 N E 2d 
111, 298 Ill App 434 
Iowa—American Sav Bank of Ma¬ 
rengo V Willenbrock, 228 N W 296, 
209 Iowa 260—Dorsey v Bentzing- 
er, 226 N W 62, 209 Iowa 883 
Kan —Anderson v Anderson, 123 P 
2d 316, 166 Kan 69—Kalivoda v 
Kalivoda, 80 P 2d 1060, 148 Kan 
238—First Nat Bank v Tvlcr, 286 
P 400, 130 Kan 308 
Mo—Murphy v Wilson, 84 Mo App 
178—Rodgers v First Nat Bank of 
Appleton City, 82 Mo App 377. 

Neb—Hawley v Arnold, 288 NW 
823, 137 Neb 238—Connor v Mc¬ 
Donald, 233 NW 891, 120 Neb 603 
—Farmers’ T-ioan & Trust Co v 
Schwenk, 74 NW 1063, 64 Neb 667 
N I>—First State Bank of Gackle v 
FKScher, 272 N W 752, 67 N D 400, 
no ALR 878—In re Telten’s Es¬ 
tate, 249 NW 913. 63 ND 729 
Okl —Home Savings & State Bank v 
Union Nat Bank, 53 P 2d 696, 175 
Okl 569—Finerty v First Nat 
Bank, 218 P 859, 92 Okl 102, .32 
ALR 1326—Japp v Sapulpa Stale 
Bank of Sapulpa, Okl, 215 P 1059, 
90 Okl 56 

SD—Smith V Midland Nat Life 
Ins Co, 234 NW 20, 67 SD 497 
Wash—Brown v Manos, 260 P 36, 

140 Wash 626—Insley v Webb, 209 
P 1093, 122 Wash 98, 41 ALR 
274 

Wis—Reburg v Lang, 1 N W 2d 769, 
239 Wis 381 
29 C J p 872 note 28 

JndfiTinent on unpaid oompanaatlon 
award Is not lien on employer’s home¬ 
stead notwithstanding law providing 
compensation award shall have pref¬ 
erence against assets of employer — 
Aase v Langston, 220 N W. 421, 176 
Minn 161 

XtMClsBion of contract 

Where purchasers instead of try¬ 
ing to enforce contract or, in lieu 
thereof, obtain judgment against the 
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sions on the question, he may convey® or mort¬ 
gage*^ the homestead property free from any lien 
against it on such judgment. 

Excess of homestead exemption. In some juris¬ 
dictions a judgment against one occupying land in 
excess of the homestead exemption becomes a hen 
on the surplus from the rendition of the judgment 
and the hen is not postponed until the assignment 
of the homestead after a subsequent levy of execu¬ 
tion ^ In other jurisdictions, because of a differ¬ 
ence in the provisions of the homestead laws, a 
judgment creates no hen on the surplus.^® 

Effect of abandonment of homestead. Although 
there is some authority to the contrary,it is gen¬ 
erally held, even in jurisdictions where the major¬ 
ity rule prevails, that, if the homestead is abandoned 
without the property having been conveyed, the hen 
of a judgment will then attach and if there were 
several judgments, the liens will attach in the order 
in which the judgments were rendered 

§ 110. - Judgments for Alimony 

Although in some Jurisdictions a homestead Is exempt 


from the levy of an ordinary execution Issued on a gen¬ 
eral Judgment for alimony, the amount allowed may be 
decreed to be a lien on the property, or the court may re¬ 
quire conveyance of the homestead by the husband to 
the wife. 

In some jurisdictions it seems to be held without 
qualification that a husband cannot claim exemption 
of homestead against levy of execution on his land 
from forced payment of a judgment for alimony i** 
In others, a homestead is exempt from the levy of 
an ordinary execution issued on a general judgment 
for alimony in the same manner and to the same 
extent as in cases of execution on other judg¬ 
ments,^^ unless, as may be done,^® the amount al¬ 
lowed IS decreed to be a hen on the property,^ 
and the homestead is brought into the jurisdiction 
of the court by proper pleadings,^® which must at 
least describe the homestead, and make proper alle¬ 
gations of facts showing the necessity for declaring 
a lien, so that defendant may know at the time of 
the suit that his exempt property would be claimed 
to satisfy the debt, and to make proper showing as 
to why such lien should not be declared 

Decreeing conveyance to unfe. The court, in a 


land for the amount paid under the | 
contract, had brought an action to 
re«i< ind contract for purchase of land 
and obtained a Judgment as for mon¬ 
ey had and received, they could not, 
after vendors had filed a homestead 
claim, urge that the vendors could 
not bv fraud take purchasers’ money 
for purchase price and then claim 
homestead exemption on land to de¬ 
feat purchaser^' right to return of 
amount paid —Brown v Cleverly, 85 
P 2d 769, 96 Utah 120, denying re¬ 
hearing 83 P2d 1009, 96 Utah 116 
Xdl Mississippi 

(1) Under statute providing that 
exempt propel tv shall not by dis¬ 
posal become liable to debts of own¬ 
er, judgment lion does not attach to 
exempt homestead, and exemptionist 
can convey homestead unatTected by 
enrolled judgment So where home¬ 
stead at time of conveyance was 
occupied as such, judgment lien did 
not extend to it and did not attach 
thereto 'when exemptionist moved — 
De Bardelleben Coal Corporation v 
Parker. 146 So 341, 164 Miss 728, 
overruling suggestion of 144 So 474, 
165 Miss 728. 

(2) Under early statutes, the 
homestead was exempted on the con¬ 
dition of occupancy as a residence, 
and when the occupancy was aban¬ 
doned the right was gone and the 
property was open to seizure and 
sale by Judgment creditors —Edmon¬ 
son V Meacham, 50 Miss 34—Whit¬ 
worth v Lyons, 39 Miss 467 

6. Ariz —Security Trust & Savings 

Bank v McClure, 241 P. 615, 29 

Ariz 325. 


Pla—Hutchinson Shoe Co v Turner, 
130 So 623, 100 Fla 1120 
Ill—Lehman v Cottrell, 19 NE2d 
111, 298 IllApp 434 
Kan —First Nat Bank v. Tyler, 286 
P 400, 130 Kan 308 
Minn—Gordon v. Emerson-Bronting- 
ham Implement Co, 210 N W 87, 
168 Minn 336 

Neb—Roberts v Robinson, 68 NW 
1036, 49 Neb 717, 58 Am S R 567 
29 C .1 p 873 note 29 
Rights of purchaser as against out¬ 
standing Judgments geneially see 
infra § 149 

7. Kan —First Nat Bank v. Tyler, 
286 P 400. 130 Kan 308. 

29 CJ p 873 note 30 
& US —In re Rohl, C C A S D , 84 
F2d 268 

Mo—Daniels v Peck, 288 SW 84, 
221 MoApp 877 

Okl—Pinerty v Fust Nat Bank, 218 
P 859, 92 Okl 102, 32 A L R 1326 
Tex —Clement v First Nat. Bank, 
282 SW 568, 116 Tex 342, revers¬ 
ing, ClvApp, 245 SW 719 
Utah —Brown v Cleverly, 83 P 2d 
1009, 96 Utah 116, rehearing denied 
85 P 2d 769, 96 Utah 120 
29 CJ p 873 note 31. 

9 . Mo—Childers v Pickenpaugh, 
118 SW 478, 219 Mo 455 
Tex—Ilairison v. Lewisville First 
Nat Bank, Com App, 238 SW 209 

IOl Cal—Thomas v Speck, 118 P 2d 
366, 47 Cal App 2d 512 
29 C J p 873 note 33. 

11. Neb—Hoibach v. Smiley, 74 N 
W 623, 54 Neb 217 
29 CJ. p 873 note 34. 
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12- Ill —Rawlins v Launcr, 17 N.B. 
2d 330, 369 Ill 494 

Minn —Gordon v Emerson-Branting- 
hnm Implement Co, 210 NW 87, 
168 Minn 336. 

29 C.1 p 873 note 35 

13. Iowa—Lamb v. Shays, 14 Iowa 
567 

14. Ky—Nunn v Page, 121 S W. 
442, 134 Ky 698, 135 Am S R 429. 

29 C J. p 873 note 38. 

Effect of divorce on wife’s right to 
homestead see infra { 160 

15. Ark—Massengale v Massengale, 
56 SW2d 763, 186 Ark 917 

Cal—Yager v. Yager, 60 P 2d 422, 7 
Cal 2d 213, 106 A L R 664 

Iowa—Luedecke v Lucdecke, 192 N. 
W 515, 195 Iowa 607 

29 C J p 873 note 39 

16. Ark —Massengale v Massengale, 
66 SW2d 763, 186 Ark 917 

Iowa—I^uedetke v Lucdecke, 192 N, 
W 616, 195 Iowa 607. 

29 CJ p 873 note 41—19 CJ p 314 
note 29 

Pow'er of court to decree alimony a 
lien on husband's realty generally 
see Divorce § 268 b 

17. Ark—Massengale v Massengale, 
66 SW2d 763, 186 Ark 917 

Iowa —Ayers v Ayers, 288 N W 679, 
227 Iowa 046—Luedecke v Lue¬ 
decke, 192 NW 615, 195 Iowa 507. 

29 C J p 873 note 41. 

18. Miss —Jackson v Coleman, 76 
So 545, 115 Miss. 535 

Wash —Philbrick v. Andrews, 35 P. 
368, 8 Wash 7 

18. Miss—Jackson v Coleman, 76 
So. 545, 115 Miss 535. 
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divorce proceeding’ by the wife, may decree a con¬ 
veyance of the homestead by the husband to the 
wife within a fixed tifne,^® and, on his failure to 
comply, It may direct the master in chancery to 
execute such conveyance and deprive the husband 
of the right of redemption 

Redemption Where a sale has been ordered to 
satisfy a judgment for alimony, the husband has the 
same right to redeem as in ordinary sales on exe¬ 
cution 22 The court which has by its decree made 
the judgment for alimony a lien on the husband*! 
real estate divested of its homestead character may 
not only direct a sale of the real estate under exe¬ 
cution's but may authorize the redemption from 
such sale ^4 

Claim of exemption after remarriage. Where a 
decree of divorce and for the payment of alimony 
is granted a wife, the derelict husband cannot de¬ 
feat the collection of alimony by remarrying, and 
claiming the benefit of the Exemption Law, 25 buc 
a homestead of the husband and Ins second wift 
declared on their community property has been held 
not subject to sale on a judgment for alimony owed 
by the husband to his first wife 26 

Homestead purchased with pay of retired soldier 
may be subjected to the payment of a decree, against 
such soldier, awarding alimony to his wife 27 

§ 111. -Judgments for Torts 

Under some statutes the homestead cannot be sub¬ 
jected to the satisfaction of a judgment for tort, but 
under other statutes the rule ie otherwise. 

Under laws which exempt a homestead withou 
regard to the character of the liabilities agains 
which It may be claimed, the homestead cannot a'^ 
a rule be subjected to the satisfaction of a judg 
ment for tort, 28 and this rule has been ajjphed 


where the homestead was declared pending the 
tort action but prior to judgment therein,22 and not¬ 
withstanding it was used to protect transactions 
bordering on fraud 2® The same rule is applied in 
some states where the law exempts the homestead 
from “debts contracted” or “any debt contracted *’2i 
In other jurisdictions no exemption can be claimed 
under such a law except as against a contract in¬ 
debtedness 22 A statute exempting the homestead 
as against “any debt” allows the exemption as 
against liabilities generally, 23 while, if the language 
used is “debts founded on contract,” liabilities aris¬ 
ing out of torts and public wrongs override the ex¬ 
emption 24 A statute giving persons injured by 
the reckless operation of motor vehicles a hen on 
the vehicle next m priority to the hen for taxes cre¬ 
ates a lien which is superior to homestead claims in 
the motor vehicle 25 

§ 112. Miscellaneous Claims Enforceable 
against Homestead 

Various miscellaneous claims, such as claims for 
funds improperly invested in homesteads, debts owed in 
a fiduciary capacity, debts contracted through false repre¬ 
sentations, expenses of last illness, funeral, or administra¬ 
tion, obligations incurred m raising crops, and allowance 
for support of abandoned wife or child, have under the 
particular circumstances of the case been held enforce¬ 
able or not enforceable against the homestead 

Where the parties are sui juris and dealing at 
arm’s length, a homestead is notice to the world of 
restrictions on its alienation, hut it cannot be em¬ 
ployed as a shield and defense af<er fraudulently 
imposing on others 26 Dependent on the facts of 
the case, the right of the deflauded parly may be¬ 
come paramount to that of the homestead owner 
when proceeds from propelty fraudulently obtained 
find their way into a homestead for purposes of se¬ 
clusion 27 So, in an action by the injured parly, 


20. Ill—TJobow ski v Bobowskl, 90 
NK 3G1, 24 2 Ill 524 

21. Ill —Bobowf*kl V. Bobowski, su¬ 
pra 

22 SP—IlanilnK v Haidinp, 92 N 
W 1080, 16 S D 401), 102 Am S R 
694 

23. Ill—Bobowski v Bobowski, 90 
NE 361, 242 Ill 524 

24. Ill—Bobowski v Bobowski, su¬ 
pra 

25 Neb—Winter v Winter, 145 K 
W 709, 95 Neb 335, 50 L R A ,N S , 
697 

26. Cal—Yager v Yager, 60 P 2d 
42J. 7 Cal 2d 213. 106 ALR 664. 
]>eore» for future alimony 

Ex-husband's homestead was ex¬ 
empt from sale to satisfy judgment 
for accrued alimony, where original 
decree awarded future alimony only, 


and land invoUcd had been conveyed 
to first divorced wife, whom grantor 
married aft(‘r second divorce—Mas- 
aengale v Massongal«*, 56 S W 2d 763, 
186 Ark 917 

27. Iowa—fc^zymanski v Szjmanski, 
176 NW NOO, 188 Iowa 931 

29 C J p 874 nolo 50 

28. Cal—Monlf^oinei V v Bullock, 77 
r2d 84G, 11 Cal 2d 58—Schmidt v 
Penning, 3 P 2d 322, 117 Cal App 
36 

29 C J p 874 note 51 
Neoesaitv of deternnnalion whether 
action In which Judgmt nt la re¬ 
covered IS in contract or tort for 
purpose of determining defendant’s 
right to (lalm homestead see Ac¬ 
tions 45 

29. Cal —Montgomery v Bullock, 77 
P 2d 846, 11 Cal 2d 58 

3a Cal.—Montgomery x. Bullock, 
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supra—Schmidt v Penning, 3 J* 2d 
322, 117 Cal App J6 

31. Mich—Mertz v Berry, 59 NW 
445, 101 Mich 32, 45 Am S R 379, 
24 L R A 789 

29 C.7 p 874 note 52 

32. Ala—Randolph v Brown, 22 So 

524 115 Ala 877 

29 C J p 8 74 note 

33. NC—Simpson v Houston, 2 SE 
651, 97 NO 3li, 2 Am S R 297 

29 C J p 874 note 31 

34. Ga —Davis v. Hen.son, 29 Ga 
345 

29 CJ. p 874 note 55 

36. SC—In re McFadden, 99 S B. 
838, 112 SC 258 

36L Pla—Jones v Carpenter, 106 So. 
127, 90 Fla 407. 43 APR 1409 

37. Cal—Parker v Riddell, 108 P 2d 
88, 41 Cal App 2d 908. 
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the exemption does not apply where the homestead 
was purchased or improved with, stolen money, 
embezzled funds,money procured by forgery,^® 
or trust funds,as where a guardian has used his 
ward^s money 

Under a constitutional provision making the ex¬ 
emption available only against debts contracted, an 
amount decreed to be owing by complainants to de¬ 
fendants on rescission of a contract for exchange 
of realty on the ground of* mutual mistake is not 
a contracted debt.^^ In such case where title was 
revested in complainant, who was to pay the stipu¬ 
lated amount to defendant, complainant held such 
amount as trustee, and hence the homestead exemp¬ 
tion did not apply 

Debts owed in fiduciary capacity. Under the 
homestead provisions of some jurisdictions debts 
owed by an attorney, trustee, or other fiduciary in 
his fiduciary capacity are enforceable against his 
homestead, but to render these provisions opera¬ 
tive it IS essential that the debt should have been 
incurred by the fiduciary while acting in that rela¬ 
tion A constitutional provision which exempts 
homesteads from judgment hens, except judgments 
for money collected by the trustees of express trusts, 
does not extend the exception to ordinary clerks 
and employees or agents intrusted with the collec¬ 
tion of money,and does not apply to a judgment 
by a surety against a railway station agent for re- 
imbiirsemtnt of an amount paid in satisfaction of 
the bond of such agent.So, if the demand arises 
out of a contiact of bailment or agency in the ordi¬ 
nary course of business, or if it is a mere loan or 
credit induced by the confidence in the integrity or 
puiiLtuality of the debtor, the transaction does not 
constitute an express trust within the rule,^® the 
existence of liability must spring from some breach 


of trust, the defalcation or indebtedness must oc¬ 
cur and exist while the debtor is acting in a fiduci¬ 
ary capacity, and must be no mere debt, but a con¬ 
tract which results from the rightful possession of 
money that belongs to another, and which is being 
used for his benefit.^® 

Debts contracted through false representations. 
A debtor who has rendered himself liable for 
the payment of money obtained by his fraudu¬ 
lent representations, or who has subjected him¬ 
self to an action for fraud in the sale of prop¬ 
erty, cannot claim a homestead exemption acquired 
after the liability accrued as against such liability.®® 
Likewise the owner of land, making a colorable 
transfer to a grantee who obtains a loan secured by 
mortgage on the premises, is estopped to set up a 
homestead claim against the mortgage, the mortga¬ 
gee not knowing that the conveyance was simulat¬ 
ed An indebtedness incurred by a representation 
that real estate belonging to the debtor was unen¬ 
cumbered when as a matter of fact it had been im¬ 
pressed with the homestead character cannot be en¬ 
forced against the premises 

Expenses of last illness, funeral, or administra¬ 
tion. In the absence of a statute so providing, the 
expenses of the funeral and last illness of the own¬ 
er of a homestead are not charges against the 
homestead estate,®® but the expenses of the last ill¬ 
ness, funeral, and administration of the estate are 
not debts of decedent within a statute directing that 
the homestead shall be exempt from the payments 
of the debts of decedent, and it has been held that, 
where the rest of the estate is insiifiTicient for their 
payment, resort may be had to the homestead 
Under a statute providing that the homestead shall 
be subject to the expenses of the last sickness, 
funeral, and probate, the homestead is subject to 


38. ^Vls—Tiuc'Hrh v Norlli^\ ostern 
Mul I^ifc Tn«? Co, 202 NW 352, 
1S6 Wis 23'), 38 A L R 914 

39. FJa —Jonp«; v rtirpentcr, 106 So 
127, 90 Fla 407, 43 A I. R 1409 

Minn — Xmc'iK.an Hy Fxpiess Co v 
Houle, 210 NW 889, 169 Minn 209. 
4S ALU 1266 

40 . Cal —Kemp v Encmark, 230 P 
4tl, 194 Cal 7t8 

41 . Mifh—Lons v Earle, 269 NW 
577, 277 Mifh 605 

Tex—Smith v Gieen, Civ App , 243 
S W 1006 

WIs —Warsco v O'^likosh Savings & 
Trust Co. 208 NW 886, 190 Wla 
87, 47 A T. R 366 

48 . Tenn—Gordon v Enplish, 3 Lea 
634 

I’urchasc of property with ward's 
funds generally see Guardian and 
Ward 5 93. 


43 . Ala—Craft v Klnp, 167 So 332, 
222 Ala 155 

44 . Ala.—Craft v Kinp, supra 

45 . Ark—Sanders v Sanders, 20 S 
W 517, 66 Ark 585 

20 CJ p 87.5 notes 71 [a], 72 

46 . Ark—U S Fidelity & Guaranty 
Co V Smith, 147 SW 51, 103 Vrk 
145 

Tax collector is not trustee of ex- 
pioss trust, subjecting liomestend to 
Ijcn of surety’s* judgment for collec¬ 
tions not paid to state—\rnold v 
Stephens, 296 S W 24, 173 Ark 205, 
54 ALR 1282. 

47 . Ark—U S Fidelity & Guaranty 
Co V Smith, 147 SW 54, 103 Ark 
145 

48 . Ark—Carr v Harrington, 156 S. 
W 1166, 107 Ark 535 
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48 Aik—C.^rr v Harrington supra 

50. Kv— Mooip V Ite^ Molds, 22 SW 
412, 15 K> L 47 

20 CJ p 876 note 77 

51 Tc\ —Forbes v Thomas, Civ 
App 51 S W 1007 

Constitut lOMril and statutory provi¬ 
sions r< stncting cnrumbranccq ex¬ 
cept for ctitaln debts see Infra ? 
134 

52. NY—Robinson v Wiley, 15 N 
Y 489 

29 CJ p 876 note 76—20 CJ p 1261 
note 63 fd] 

53. Iowa—Knox v Hanlon, 48 Iowa 
252 

Tex—Equitable Building & Loan 
Ass’n V Jones, Civ App , 36 S W 2d 
252 

64 . Utah—In re Mower’s Estate, 73 
P.2d 967, 93 Utah 390 
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such expenses only if there is not sufficient other 
property in the estate to meet them 

Obligations incurred in raising crops. A statute 
which provides that the products of the homestead 
shall be subject to the payment of obligations con¬ 
tracted for their production has been upheld as con¬ 
stitutional Under such a statute, where defend¬ 
ant gave a note for fertilizer which was used on his 
homestead, it was given for an agricultural advance 
and enforceable against any crops grown on the 
homestead and a landlord who signs the ten¬ 
ant's note given for fertilizer is entitled to recover 
as one making agricultural advances 

Alloimncc for support of abandoned 7Vtfc or 
child A husband’s obligation to support his wife 
during the existence of the marriage relation is not 
a debt within the meaning of the constitutional pro¬ 
visions creating homestead exemptions, but arises 
out of the very nature and purpose of the marriage 
relation,and, in making an allowance for the sup¬ 
port and maintenance of an abandoned wife, the 
court may jilace a lien on the husband’s home¬ 
stead This principle is applicable also to an al¬ 
lowance in a divorce case for the support and main¬ 
tenance of an infant®^ A father required by di- 
\orce decree to make monthly payments for the 
support of his child does not on the theory of un¬ 
just enrichment, however, hold title to land subse¬ 
quently acquired as a homestead under a trust for 
the benefit of the child to the extent of accumulated 
unpaid installments represented by a judgment re¬ 
covered against him 

Lien for debt on other lands A homestead can¬ 
not be impressed with a lien for indebtedness on 
other lands after the homestead was established 

§ 113. - Costs and Attorney’s Fees 

Whether or not a homestead is exempt from judg¬ 
ments or orders tor the payment of costa or attorney's 

55. Or—In re Ranfltld's Kstate, 298 
P 905. 137 Or 167, modifying 296 
P 1066, 137 Or 167 

50. SC—White V Barberry, 88 S E 
132, 103 SC 223 
■29 CJ p 876 note 79 

57. S C —White v Barberry, supra 

58. SC—While v Barberry, supra 

53. N C—Anderson v Anderson, 110 
SE 863, 1S3 NC 139 

60. N C —Anderson v Anderson, su¬ 
pra 

Judgment for alimony as lien on 
homestead property see supra S 
110 

Lion on real property generally in 
separate maintenance actions see 


fees depends on the applicable homestead provisions and 
the particular proceeding or Judgment in connection with 
which such costa or fees are allowed. 

Whether or not a homestead is exempt from de¬ 
crees, judgments, or orders for the payment of 
costs or attorney’s fees would seem to depend on 
the homestead provision of the particular jurisdic¬ 
tion, as well as on the rules discussed supra §§ 10^ 
111 as to the exemption of the homestead from the 
particular proceeding or judgment in connection 
with which such costs or attorney’s fees are al¬ 
lowed 64 A decree subjecting the homestead to sat¬ 
isfaction of the ludgment for alimony may provide 
also that an allowance of attorney’s fees and costs 
may be made a hen on the homestead 66 in some 
jurisdictions costs recovered after the homestead 
enactment, in a suit brought previously to its tak¬ 
ing effect, arc not subject to the exemption 66 

Acquisition of property oi preservation of home¬ 
stead rights There is a lack of harmony with re¬ 
spect to the enforcement against a homestead of 
contracts for services rendered in the preservation 
of homestead rights, resulting from the diversity of 
the homestead provisions respectively, and the na¬ 
ture of the services performed, as well as the con¬ 
tract under which the services were rendered 67 it 
is generally held that attorney’s fees stiimlated for 
the collection of an amount due for improvements 
do not constitute a part of the lien on the home¬ 
stead 68 So It has been held that a provision in a 
contract for the building of a house upon a home¬ 
stead which gives an attorney’s fee in case of a 
foreclosure of a mechanic’s hen is invalid 69 A 
hen for attorney’s fees for services rendered in ac¬ 
quiring real estate for a client, however, is superior 
to any claim of homestead which the client or his 
widow could assert in the property 

§ 114. - Debts Due for Necessaries 

A statute which subjects the homestead to debts due 

66. NC—Long v Walker, 10 S E 
8.5S, 105 N C 90 

29 C J p 875 note 58 

67. Ga—Strchecker v Iivine, 76 Ga. 
639, 2 Am S H 62 

29 CJ p 875 note 61 

68. Ill —Biebel Roofing Co v 
Pritchett, 30 N E 2d 196, 307 Ill 
App 247, transferred, bee '25 N E 
2d 800, 373 Ill 214 

29 CJ p 875 notes 62, 63 
Attorney’s fees provided for In note 
and trust deed securing loan for 
improvements see supra 4 105 

69 . Tex — Summerville v King, 84 
SW 643, 98 Tex 332, 83 S W 680, 
affirming. Civ App , 80 S W 1050 

70. Kv —Brown v Ingram’s Ex'x, 
168 SW2d 31, 292 Ky. 703. 


tile CJS title Husband and Wife 
§ 625, also 30 CJ p 1093 note 22 
Necessitv of specific decree as to 
homestead in actions for separate 
maintenance see the CJS title 
Husband and Wife ^ 625, also 30 
C.1 p 1093 note 15 

61 . N (^—Walker v Walker, 167 SE 
818, 204 NC 210 

62. Kan—Anderson v Anderson, 123 
P2d 315. 155 Kan 69 

03 . Tex—Laubhan v Alliance Life 
Ins Co, Civ App, 134 S W 2d 788 
64 . Ala—Crabtree v Kirby, 142 So 
32. 225 Ala 20 
29 CJ p 876 note 67 
66. Iowa —Liiedecke v Luedecke, 
192 NW 516, 105 Iowa 607. 
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for neceitariet contemplates such supplies and services 
as were furnished the family in connection with the en¬ 
joyment of the premises or the support of the family while 
residing thereon. 

If the homestead acts subject the property to 
debts due for necessaries, the latter are construed 
to include such supplies and services as were fur¬ 
nished the family in connection with the enjoyment 
of the premises, or the support of the family while 
residing thereon but the term will not include 
the rent of a house and lot wholly disconnected 
from the homestead,*^2 or a debt due a physician for 
services rendered a minor child of the homestead¬ 
er Conceding that a statute which makes no 
property exempt from execution for debts for nec¬ 
essaries, etc, is applicable to homestead exemption, 
the homestead is not liable where there is no plead¬ 
ing or proof that the necessaries were furnished 
within the time designated by statute 

§ 115. - Liabilities Enforceable against 

Business Homestead 

Debts Incurred in the purchase of merchandise are 
not chargeable against a business homestead. 

A business homestead is exempt from sale to pay 
debts incurred in the purchase of merchandise 

§ 116. Time of Contracting Liability; Com¬ 
putation 

In determining priority of a creditor's claim over that 
of the homestead, the date of the execution of the con¬ 
tract, or, in the case of a Judgment creditor, the date 
when the Judgment became a lien, is controlling 

The date of the execution of the contract, and 
not that of the breach of it, governs with respect to 
the priority of the creditor’s claim over that of the 
homestead'^® In determining priority between a 
judgment creditor and the homestead right, the con¬ 
trolling date IS the date the judgment becomes a 
hen 


§117. Proceedings for Enforcement of 
Claims 

a In general 

b. Jurisdiction 

c. Parties 

d Pleading 

e. Evidence 

f. Trial 

g. Judgment and enforcement thereof 

a. In General 

Proceedings to enforce claims against a homestead 
must comply with statutory requirements. 

A creditor whose debt is collectable from the 
homestead must proceed to its enforcement accord¬ 
ing to the Homestead Law*^^ and the general stat¬ 
utes supplementary thereto A homestead is not 
subject to attachment on the ground that the own¬ 
er IS a nonresident 

b. Jurisdiction 

In the absence of statutes providing otherwise, claims 
against a homestead may be enforced in the court which 
would have jurisdiction of such claims Irrespective of 
homestead considerations, but equity will not interfere 
where the legal remedy is adequate 

In the absence of a jirovision in the homestead 
law to the contrary, claims against a homesteader 
may be enforced in that court of law, or of equity, 
as the case may be, which would have jurisdiction 
of such claims, irrcsjicctivc of homestead consid¬ 
erations Where the homestead is subject to sale 
on final process, equity will not entertain an action 
to set aside a homestead allotment and to enforce 
a judgment against it, since the legal remedy is 
adequate, ^2 will equity interfere to set aside a 

decree of foreclosure against a homestead, where 
no objection to the enforcement of the mortgage 
IS made in the foreclosure suit and no homestead 
rights appear therein 


71. Ga—Huff V Bournell, 48 Oa 
338 

72. Ga—Huff v Bournell, supra 

73. Ga—Poster v Bush, 73 Ga 133 

29 CJ p 875 note 68 

74. Wash —Downey v Wilbur, 203 
P 256, 117 Wash 660 

7B. U S —Webb v Hayner, D C Tex , 
49 P 601. 605 

Business homestead see supra § 40 

70. Tenn —Gross v Washington, Ch 
A, 38 SW 44'2 

29 C J p 876 note 86 

Change in form of 

Debt for purchase money or taking 
security see supra § 103 
Liability after land acquired see 
supra 5 96. 


77. Kan—Caple v Wat burton, 264 
r 47, 125 Kan 290 

Judgment for material used in im¬ 
provement 

When no materialman's lien was 
created because of failure to com¬ 
ply with the provisions of the stat¬ 
ute, but a personal judgment for the 
amount due for the material used m 
constructing improvements on a 
homestead is obtained against the 
owner of the homestead, the lien at¬ 
taches from the date of the Judg¬ 
ment in the district court, subject to 
the superior intervening rights of 
third persons —Klelndorfer v Das- 
comb-Daniels Lumber Co , 226 P 354, 
102 Okl 60 

7a Ill—Nichols V. Spremont, 111 
Ill 631. 


79. Tex—EJlerman v Wurz, 11 S W. 
331 

80. Ga—Burns v Lewis, 13 S EL 
123 86 Ga 591 

81. Ti‘x —Tels( how v House, 32 S. 
W 151, 10 Text^ivApp 671 

29 CJ p 879 note 26 

Jurisdiction of proceedings to protect 
and enfoice homestead claims see 
jiifia § 226 

82 Ga—Groenway v Goss, 55 Ga 
588 

29 C J p 879 note 30 

Adeciuate remedy at law see Equity 
8§ 19-38 

83. Iowa—Oleson v Bullard, 40 
Iowa 9—Haynes v. Meek, 14 Iowa 
320. 
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c. Parties 

The wife may Intervene to protect her Interest If the 
homestead is about to be taken on execution, and she 
is a necessary party to a suit to foreclose a lien when 
her homestead right, if asserted, would present a pos> 
Bible defense against such foreclosure. 

While It IS held thtit the wife may intervene to 
protect her interest if the homestead is about to be 
taken on execution,^"* the authorities differ as to the 
necessity of makinjj her a party to a proceedinpf to 
sub)ect the homestead to a claim Thus she has 
been held a necessary party on foreclosure of a 
mortgage,*''* although the contrary view has also 
been maintained So she has been held a neces¬ 
sary party to a petition for partition by cotenanls 
of the husband to divide the estate and have cer¬ 
tain claims of her husband made liens against the 
homesti ad,**^ and to an .ictioii to dissolve a partner¬ 
ship involving the question whether certain prop¬ 
erty is the homestead of one partner or paitnership 
projierty ** On the other hand, it is held that the 
wife need not be made a paity to a suit in which 
the property elaimed as homestead is at tacked, 
nor IS she a necessary jiaity to a suit against her 
husband to enforce a lien arising out of «in ejbliga- 
tion contracted for the purchase of ])ro]jerty claimed 
to be exempt as the homestead of tlie famil\ She 
IS a neccss.iry party to a suit to foreclose a hen 


on the homestead only when her homestead right, 
if asserted, would present a possible defense against 
such foreclosure 

d. Pleading 

A creditor must allege and prove facte sufficient to 
entitle him to reach his debtor's homestead, and if he 
relies on an exception contained in the exemption law 
he must plead it specially 

A creditor must allege and prove facts sufficient 
to entitle him to reach his debtor’s homestead, stat¬ 
ing the grounds of his claim, how the property is 
liable, and who arc the parlies interested as home¬ 
steaders If plaintiff relies on an exception con¬ 
tained in the exemption law he must plead it spe¬ 
cially and, if the debtor bases his defense on 
the general immunities granted by the Homestead 
Act, the creditor must rcpl> with facts depriving de¬ 
fendant of Its benefit Wbcic a ci editor seeks to 
subject the homestead of the debtor, alleging that 
the iinpro\cments to the value of five hundred dol- 
lai s were jilaccd on the land after the creation of 
the debt sued on, it is error to <i(l|udge the entiic 
jiropcrty to the wife as a honustead on her peti¬ 
tion therefor, in the absence of .iny denial of the 
allegations of the origimd petition Fvidcnce of 
the homestead right is admissible under the general 
dcniaP^ or when specially pleaded Where a bill 


84 . Cal—linrlholomcw v Hook, 2,'t 
Cal 277 

Town —iM( CliiK' V IJranin 19 N \V 
171 75 Jowa 

I’arties in procntdinffs to 

\v«)id lOMVtvnrut^ si < infrri ? lot 
Enroifc honifstiad in rnort- 

Kaffi'd pTcmises ptnMally see in¬ 
fra S I'll 

I’lotei t and enfwrie homc’sttad 
njrlils j^eni’Ttillv set infia § 211 

85 e^'il —Ri.h kett \ Hriiief^as 48 T’ 
MO no ('■al 278 5s Am S R 164 

2M C T p 8so note 2" 

8G Mil h — \nii>liU It v Hibbard 29 
Mil >1 JMS 

87. Kan—AX bent \ Hiiijriss, 21 

Kan 407 

88. Nov—Rhodes v Williams, 12 
Nev 20 

89 Iowa—Ililftnstcin v (\i\e, .3 

Iowa 2S7 

90. Kill—I’ortci V Teato, 17 Fla 
813 

Tex Ohmart v IIig-hbarK^'r, Civ 
App, 4.1 S U Jd MT.'i, crroi refused 

29 C T p SSO note 40 

91. Tex - Hr me \ Thomas, Civ 

App, lot. S W 2d 80b I 

92. Ala—Story MeriantiU* Co v ' 
McClellan, 40 So IJ*!, 145 Ala 620 

29 (M p 8S0 note 12 

Pleading in proi it dings to 

Avoid homestead conveyance see 
infra S 154. 


Finforec homi stead rights in morl- 
gngc'd piemises geneially st‘e in¬ 
fra § 151 

Piolccl and enforce homestead 
claims St., infra 4, JIJ 
Allegations held Insufflcxent 
Fla—(Jiddcn*^ v Me Parian, 10 So Jd 
807 

93 Tex—Pimhain v Collard, 11 
Tf X n 

Zn Kentucky 

(1) Under the former homestead 
laws the cxcfpiions wen contained 
in a section separate and distinct 
from the 'section conic inng the 
homestc>ad right and tlie rule of the 
text prt vailed .end it was unneres- 
saiv in assertinK a homestead right 
to riegitive the exceptions—Hun\on 
V Uiinvon's Adrn'x, 95 S W 2d 802, 
2b4 Ky S23—20 C’J p 880 note 43 

(2) The laws were sul»seqiienLly 
changed however, and the exceptions 
pine eel In the same clause that con¬ 
fers the right, and uridei such stat¬ 
ute defendant asserting homestead 
right must negative exceptions hv 
alleging th it debt or liability from 
which he claims exemption did not 
exist before purchase of land and 
erection of improvements the-reon — 
Runyon v Runyon’s Adrn'x, 95 S W 
2d 802, 2G4 Ky 823 

94 . Ky—Cooper v Arnett, 26 S W 
811, 95 Ky 603, 16 Ky L. 145 
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,T('\—McNeil V Moore. 27 SW 162, 
7 Tc K Ci\ App SH) 

95. Ky --Pot d v T^nce, 42 SW 341, 
19 Kv L NJO 

96 111 -Cl aw fold V Rjchoson, 101 

Til r.i 

Wvo - State Ttank of WheatUnd v 
Haglev Pros 11 1* Jd .,01 44 \V\o 

45G quoting Coipu3 Juris, den\iiig 
rehennng 11 Jej 572 58b, 44 W>o 
2 14, tiling Corpus Juris. 

97. Te‘\ - Panhandle Const (^o v 
Wiseman, Civ \p[), HO S W 2d 615, 
error dismissed 

Sufficleucy of particular alleg’atlons 

(1) Pallurc of owner to alb gc bi.s 
(ailing, and tb.it I4u building under 
< onsli iic'hon was suitabb for sue li 
calling under pleading insufTle imt 
to raise issue that the plate* is his 
business homtste*ad, under the con¬ 
stitution defining it as a place* to ex¬ 
ercise the* calling of the head of the* 
faiiuh —C'lt*m l^unibti Co v Elliott 
Jjumber Co , Tex Com App , 2.54 S VV" 
9 45 modifying Elliott Jairriber Co v 
Mitthcll, Civ App , 241 SW 221 

(2) Allegations that proptitv “was 
claimed and intcndc'd'’ as homestead 
and that assessriu nt lien on prop¬ 
erty was subordinate to another lle*n 
"by reason of the fact that such 
property was the homc'atead" indicat¬ 
ed only that owners tdaimed and in- 
tendt*d property to be homestead, and 
were Insufllcient to warrant Intioduc- 
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to subject lands to a debt is taken pro confcsso, the 
debtor may still claim his exemption, if the bill does 
not allege freedom from exemption 

e. Evidence 

In proceedings to subject a homestead to a debt, 
general rules as to burden of proof, admissibility, and 
weight and sufficiency of the evidence have been ap¬ 
plied 

Where in an action to subject a homestead to a 
debt defendant seeks to take advantage of his home¬ 
stead exemption, the burden of proof is on him to 
show that the case is within the provisions of the 
statute giving him such right,and ordinarily he 
makes out a pnma facie defense under the statute 
by proof that he is a homesteader, the head of a 
family, owning and occupying as a residence the 
premises in question at the time judgment was reii- 
dcicd against him, or the lien was acquired, and 
that the homestead right has not been released ^ 
When he has shown that he is pnma facie entitled 
to the benefits of the statute, it is then incumbent on 
the creditf)! or other person dcn>ing the homestead 
right to rebut such pnma facie case by showing that 
llie debt is one agtUiist which no exemption exists - 
In an action by the seller of material for the ini- 
pro\cmciit of a homestead to jilace a constructive 
trust on the homestead foi fraud of the buyer in 


the concealment of his insolvency, the burden is on 
the seller to establish the facts necessary to his re¬ 
covery 3 A party seeking to establish an indebted¬ 
ness as a lien on a homestead has the burden of 
showing that no portion of the indebtedness due 
on any other land has been charged as a lien against 
the homestead ^ 

Parol evidence is admissible for the jiurjiosc of 
showing that a debt on which an execution was is¬ 
sued existed at the time of filing the deed of home¬ 
stead ^ 

The Tvcight and sufficiency of the evidence to 
show matters involved in the issues raised in pro- 
eeedings to enforce claims against a homestead are 
governed by the general rules ® 

f. Trial 

Disputed questions of fact should be submitted to the 
Jury, but a verdict may be directed when there le no 
substantial controversy as to the facts 

In accordance with the general rules applicable in 
the trial of civil actions generally, dis])Utcd ques¬ 
tions of fact should be submitted to the jury fcir de- 
tciminationIf there is no material question of 
fael for submission to the )ury on which there is 
any substantial controversy, the couit may direct a 
verdict ^ 


lion of evidein<‘ of elemrnts 
liJil to • xmtt n< o ot honu'stead — 
rilonn v Panhandlo Const (^o, T<'X 
Cu \pp. no S^\ 2d 1217 

(J) WluTe a vendor’s lien is re- 
lairKd in tin' pm( base of piojx'Tlv 
Iht* lH>rn("-tend fib n is inadmissible in 
t h« absi noi of pbadirigfs undi r o.ilb 
thnt tlio 10(1 in lions w'llb rfliTorut 
to the lion wfif' indne-i'd throuKti 
fnud or mistake—Curtis v Speck 
Tfxe^'ivApp, 130 S W 2d 348, error 
11 fuss'd 

98 ill—Silsboe v Lucas, 36 Ill 462 

99 \bi--Mosclf \ V Neville, 129 So 

1 2 22 1 Mn 12‘I 

Tf'X - Shanibau^b v Smitbey, (''iv 
Ajiri , 33 S \V 2d 189, albi nied 

Sniitb* \ \ Sb imboutth, 88 S W 2d 

4 73 12b T( \ 59b 

?9 C.T p 880 note 49 
flvideru o 

In pKxc'idin^s to 

Avoid hom< siend conveyance see 
j n rra § 134 

NnfoTce iiKhts under homestead 
tonveyance see infra if 151 
1‘rotei t and enforce homestead 
claim see infra § 231 
Of 

Abandonment waiver, or forfei¬ 
ture see infra §§ 196-198 
Acquisition and establishment of 
homestead see supra S 51 
1. Til—While V Clark, 36 Ill 285 
29 CJ p 880 note 50 


2. Ill—IJacb V Ma>, 43 N L 248. 

10 5 Til 517 

29 (' J j> 8SII noti 51 p 988 note 78 
3 Te\—HijtK-inbothnm-Rartletl Co 

V rowc 11 Civ App 270 SW 193 

4. Tc\ — Tiauhhan v Alliance Ijifc 

Ins Co Civ App , 131 S W 2d 788 

5. Vt Gilson v Paikhurst, 53 VI 

3S4 

6. Evidence held sufficient 

(!) To sustain bnciinf^s that the 
plainliil furnished nione> «*vidc'ruec] 
b\ notes sued on to purchase nirid 
in ciucslion under apreement that it 
would be secured theiefcu and that 
amounts tuinisbc'd amounted to one' 
tian‘-ae_lion—Fainiers’ Stale Bank of 
Kinpmari v Piekcnng;, 205 T’ 1110, 
111 Ivan 1 i2 

(2) To show that codefendant 
abrne eiwned Ic'ast hold as business 
herineste'ad—He'ekner V Barrett Tex 
Civ \pp, 81 S VV’ 2d 719, erior dis¬ 
missed 

(5) In seller’s action to plate con¬ 
strue ti\t trust on bujer’h, hornesltael 
for bu>er’s fraud in coiictalrnent of 
his insolvency in purchasinK inaleii- 
al for improvement thereof, to sus¬ 
tain findint? that buyer was not in¬ 
solvent at time of purchase and that 
he had reasonable expectations of 
paying seller out of his talf crop at 
time of purchase, although subse¬ 
quent to purchase buyer scheduled 
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many of de’^hts in bankruptcv which 
weri' at time of purchase in exist- 
t ne p, hut leA\, if nnv e)f which were 
due and althe>ugh he w.is unable to 
po\ c)blij,allems as the'v bee ame due 
H jgginhol h ini-Harll( 11 Co \ F’e^w- 
e 11 Tex Civ App 270 S A\ 193 

(4) Olhe'i illuslr.itioris se'e 29 C T 
P 881 note 55 
Evidence held insufficient 

(!) To establish excrriptiem—Ignit¬ 
ed Fid« lit\ Life Ins C\) \ I’lainvitw 

Building Lo.in Ass'n, T»'vCiv \pi) , 
81 S W 2d 1092 

(2) To wsrranl trial court’s deter¬ 
mination of amount of indebtedness 
seemed bv trust de e'd wbn b < onsti- 
tuted a hern against a home'sitad and 
to estalilish Indebtedness eiulstand- 
ing against tract otbe'i than bome*- 
stead tract had been satisfied—Lauh- 
han \ Mliancc Life* Ins Co, Tex 
Cn App 1 51 S W 2d 788 

(1) OLbei illustrations see 29 C J 
p RSI note 53 

7. Whethei property was homestead 
when lien attached 

Tex—f’ontinental Southland Sa^ mgs 
Loan Ass’n v Panhandle C^on-t 
(\) Civ Spp, 77 S \\ 2d 896 er’or 
refused 

8. Ala—Wylie v Flowers, 67 Sa 
980, 191 Ala 36 

29 CJ p 881 note 56 [a] 
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g. Judgment and Enforcement Thereof 

Statutory provisions relating to the Judgment and 
execution must be complied with. In some jurisdictions 
the homestead may be sold unconditionally on general 
execution^ but In others the judgment or execution should 
indicate that the debt is one against which no exemption 
exists, or a certificate or affidavit to that effect should 
be placed in the sheriff’s hands before levy. 

A homestead liable to sale for claims against 
which no exemption exists may in some jurisdic¬ 
tions be sold unconditionally on general execution,® 
and it has been held that such a sale is not void, al¬ 
though there IS no evidence of record that the ex¬ 
ecution was based on a judgment for an exempted 
debt, the sheriff taking the responsibility of acting 
on his own conviction that such was the case and 
his conclusion being right In other states the 
judgmental or the execution^^ should indicate that 
the debt is one against which no exemption exists, 
although in some jurisdictions this purpose may 
be accomplished by a certificate of the court issuing 
the proccssi® or by an affidavit placed in the sher¬ 
iff's hands before levy.i^ If the judgment includes 
both exempt and nonexempt claims, it is error to 
allow the whole judgment to stand as found against 
the homestead If land including the homestead 
is sought to be sold on execution, the writ must di¬ 
rect that other property also subject to sale shall 
be first disposed of Refusal to modify a judg¬ 
ment imposing a hen on a homestead for the 
amount of a trust fund which defendant admitted 
he had invested therein is not an abuse of discre¬ 
tion on an application alleging that only a part of 
the fund was so invested 


After recovery the enforcement of the judgment 
cannot be interfered with by a mere affidavit of il¬ 
legality filed by the debtor's wife,^® or by an affi¬ 
davit filed by the debtor that to the best of his 
knowledge and belief he had paid the debt sought 
to be enforced.^® 

Courts of equity are reluctant to appoint a re¬ 
ceiver to subject the rents and profits of a home¬ 
stead to the payment of a mortgage indebtedness,^® 
but It has been held, in the absence of statutory pro¬ 
visions precluding such relief, that the matter rests 
in the sound discretion of the court ,21 and unless 
that discretion is improperly exercised the order 
will not be disturbed 22 

Property acquired by descent Where, in a pro¬ 
ceeding to sell land acquired by descent for debts. 
It appears by admissions in the pleading that the 
debts contracted by decedent before the adoption 
of the homestead exemption law exceeded the value 
of the personalty, an unconditional sale should be 
ordered ,22 and it is error to discriminate between 
debts incurred before and after the passage of the 
homestead law 24 

Platting homestead before sale A sheriffs sale, 
to satisfy a nonexempt debt, is not open to attack 
because the homestead was not platted by the sher¬ 
iff before being sold 2f> 

Process against debtor s heir^ If the judgment 
creditor could not proceed against the homestead 
during the debtor’s life, he cannot proceed by ex¬ 
ecution against the debtor’s heirs 26 


9. Iowa—Anderson v Renshaw, 294 
NW 274, 229 Iowa 93 

Old —Holland v Robbins, 219 P 387, 
92 Okl 225 
29 OJ p 881 note 58 
Judgment 

As claim against homestead gen¬ 
erally see Bupia 9§ 109-111 
In pioceedings to enforce or pro¬ 
tect homestead rights see infia 
fi 236 

Order in proceeding by judgm^mt 
creditor for appraisal of homesiead 
as not appealable see Appeal and 
Error S 130 b (2). 

10. NC—Durham v Bostick, 72 N. 
C 353 

11. Ala—McLaren v Anderson, 8 
So 188, 81 Ala 106 

29 CJ p 881 note 60 
Provision incorporating finding 
That a judgment by default for 
recovery of money was for a debt 
for work done and material furnished 
in construction, repair, or improve¬ 
ment of debtor’s homestead, and 
hence enforceable by execution, may 
be established by a provision in judg¬ 
ment incorporating a finding made 


under amendment of allegations in 
complaint that work was done and 
material was furnished in deepening 
a well on debtor’s “home” to effect 
that work was done and material 
was furnished in deepening a well on 
debtor's "homestead,” or by extiinsir 
evidence showing that Judgment was 
for such a debt, or by both —Keys v 
Schultz. 2 NAV2d 549, 212 Minn 109 
Judgment enforceable by execution 
A judgment lien under a money 
judgment foi debt for work done and 
material furnished in construction, 
repair, and improvement of home¬ 
stead may be enforced by execution 
against a homestead, the same as 
other realty—Keys v Schultz, supra 

12. SC—Burnside v Watkins, 10 S 
E 960, 32 SC 247—Burnside v 
Watkins. 9 SE 618, 30 S C 469 

13. S C —Holladay v Hodge, 65 S E 
1019, 84 SC 109 

29 CJ p 881 note 63 

14. Ga —Davis v Tavlor, 30 S E 60, 
103 Ga 366—Personal Finance Co 
V Evans, 163 SE 250, 45 Ga App 
53. 

29 C.J p 881 note 64. 
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15. Ill —Boyd V Ernst, 36 Ill App 
583 

16. N C—McMillan v Williams, 13 
S E 764, 109 N C 252 

17. Wis—Warsco v Oshkosh Sav¬ 
ings & Trust Co , 208 N W 886, 190 
Wis 87, 47 A L R 366 

18. Ga—Johnson v Poullain, 61 Ga 
204 


19. Ga—McGhee v Way, 46 Ga 282 


20. Wis—Peters v Bossmann, 192 
NW 465, 180 Wis 62 

42 C' J p 120 note 2 

21 . Wis—Peters v. Bos&mann, su¬ 
pra 


22. Wis —Peters v. Bossmann, su¬ 
pra 

42 C J p 120 note 6 

23. N C —Gamble v Watterson, 83 
NC 573 

24. NC—Gamble v Watterson, su¬ 
pra. 

25. Iowa —Smith v Dc Kock, 46 N 
W 1066, 81 Iowa 535 


26. Ill —Dinsmoor v Rowse, 66 N E 
1079, 200 Ill 665 

Rights of surviving spouse, children, 
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The statute of limitations, in North Carolina, does 
not run against a judgment recovered against the 
owner of a homestead after there has been an ac¬ 
tual allotment of homestead.27 

§ 118. - Waiver, Forfeiture, and Estop¬ 

pel 

That the premises have been impressed with home- 
stead character will not generally preclude a creditor 
from proceeding against them on an excepted Indebted¬ 
ness, although he may be estopped where, by consent of 
all parties, a homestead is allotted a widow out of her 
husband’s estate. No waiver or forfeiture results from 
failure to reach proceeds of other property, or from mere 
lapse of time short of the statutory period, although other 
circumstances may result In waiver or estoppel. 

That the premises have been impressed with the 
homestead character, whether by decree of court, 
occupancy, or whatever may be necessary as the 
case may be, will not generally preclude a creditor 
from proceeding against them on a preexisting or 
other excepted indebtedness ,^8 Imt it has been held 
that, if such creditor puts his right in issue and 
contests the allotment of the homestead in a legal 
proceeding, he is bound by the decree rendered, 
although where the homestead allotment was made 
under a law invalid in toto a contesting creditor 
will not be bound 30 Where by consent of all par¬ 
ties, homestead is allotted to a widow out of her 
husband’s estate, the creditors arc estopped to claim 
a return of the property to the estate, although the 
court transcended its jurisdiction, and although the 
exemption allowed was illegal No waiver re¬ 
sults from failure to reach or participate in the pro¬ 
ceeds of other property belonging to the debtor 32 
The mere lapse of time short of the statutory period 
of limitation will not cause a forfeiture of the cred¬ 
itor’s rights against the homestead,33 and as long 
as the judgment continues as a lien a judgment 
creditor is not barred by laches from equitable re¬ 
lief under a statute providing for suit to subject 
to execution prcrjierty of the judgment debtoi which 
the latter claimed as a homestead 34 A creditor 
whose claim is a hen against the home property 


waives his rights against it, however, by agreeing 
to a reservation of the exemption by his debtor and 
participating in the proceeds from this or other of 
the debtor’s property ;35 and a waiver may likewise 
occur where the creditor long neglects to pursue 
his remedy against the land and permits it to be 
set apart to the family of the debtor after the lat¬ 
ter’s death 36 Sq a creditor by accepting benefits 
under a contract made between the homesteader 
and other creditors is estopped to set up any rights 
against the consideration received by the home¬ 
steader for waiver 37 Under a statute giving to a 
landlord having a claim for rent a hen on the prem¬ 
ises superior to the tenant’s right of homestead 
therein, an office judgment by confession for rent 
due IS a waiver of the lien, and renders the judg¬ 
ment inferior to the right of homestead 36 A mort¬ 
gagee forfeits his rights under a sale of the home¬ 
stead SO long as he does not account for the sur¬ 
plus proceeds after discharging his mortgage debt 36 

§ 119. - Joinder of Claims and Causes 

An excepted indebtedness intermingled with other 
claims not entitled to pnority can be enforced against the 
homestead only if the various amounts can be separately 
adjudicated 

An cxccpicd indebtedness cannot be enforced 
against the homestead if intermingled with other 
claims not entitled to priority, unless the various 
amounts can be distinguished and separately ad¬ 
judicated 

§ 120. - Exhausting Other Property be¬ 

fore Resorting to Homestead 

It IS a general rule with some qualifications that a 
debtor is entitled to have his nonexempt property exhaust¬ 
ed before the homestead can be sold, but this right may 
be waived or abandoned 

In the absence of special statutes so providing, a 
person who has a hen on land superior to a debtor’s 
right of homestead need not resort to other prop¬ 
erly of the debtor before the homestead may be 
sold On the other hand, it is generally held, usu- 


or heirs Rent rally infra §§ 239- 
291 

37. NC—Fairar v Harper, 45 SE 
610, 133 NC'* 71—McDonald V Dick¬ 
son, 85 N C 248 

38. Ga—Newton v Summey, 59 Ga 
397 

29 CJ p 877 note 92 

39. Ga —Wofford v Gaines, 53 Oa 
485 

29 CJ p 877 note 93 

30. N C —(Theen v Summey, 80 N 
C 187 

29 CJ. p 877 note 94. 


31. SC—Chalmers v Turnipseed, 21 
S C 126 

32. Cal —Montgomery v Robinson, 
18 P 261, 76 Cal 229 

Iowa—Dene^re v Ilaun, 14 Iowa 240, 
81 Am D 480 

Exhausting other property see infra 
§ 120 

33. SC—Bull V Rowe, 13 S C 356 

34 . Fla—Giddens v McFarlan, 10 
So 2d 807 

35 . Ky —Hasty v Berry, 1 S W 8, 
8 Kv Li 55. 12 Ky L 240—Bates v 
Scobee, 3 Ky L. 768. 
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36 . Tf\ — Lawler v Teatman, 37 

Tex 669 

37. Ky—Hates v Scobee, 3 Ky L 
758. 11 Ky Op 608 

38 . LT S —In re Lumpkin, D C Va . 16 
FCas No 8.606, 2 Ilugrhes 175 

39 . Tex—Hunter v. Wooldert, 56 
Tex 433 

40. SC—Burnside v Watkins, 9 .S 
E 518, 30 SC 469 

29 CJ p 877 note 6. 

41. Mich —Stevens v Leonard, 80 
NW 1002, 122 Mich 125 

29 CJ p 877 note 6—38 C.J p 1376 
note 62. 
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ally by reason of statute so providing, that all non- 
cxcmpt property of the debtor, both real and per¬ 
sonal, must be exhausted before the homestead can 
be sold, and it has been held that a debtor may 
insist that recourse shall last be had to the home¬ 
stead property, and that the lienholder whose se¬ 
curity alTccts the homestead with other land shall 
resoit, first, to the other lands, even though by 
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so doing the security of other creditors on the same 
land may be impaired or destroyed^^ 

Extent and limits of ride. Where property mort¬ 
gaged IS ample to pay the mortgage debt and still 
leave the homestead intact, the mortgagor in fore¬ 
closure proceedings cannot require the mortgagee 
to exhaust his remedies on a collateral note in or- 
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Xa Alabama 

(1) The rule of the text has been 
applied—Booker v Booker, 14 4 So 
«70, 22G Ala 626—Bramlett v Kyle, 
62 So 926, 168 Ala. 326—29 C J p 877 
note 6 [b] 

(2) Thus, where mortgagor sepa¬ 
rately mortxaered farm lands and 
homestead to secure purchase money 
debt for homestead, mortpagor’a 
crossbill charging: bank purchasing: 
farm lands at foreclosure sale with 
notice of lis pendens, whereby mort- 
gagor Bougrht to have mortgage first 
satisfied out of farm lands rather 
than homestead did not entitle mort- 
^agror to affirmative relief—Booker 
V Booker, supra 

(3) In a proper case, however, the 
widow of the debtor has the right to 
require the marshaling of assets to 
save the homestead rights provided 
by statute, that being a different and 
superior right from that denied the 
debtor husband—Howell v Ward, 161 
So 4S7, 494, 230 Ala 379, citing Cor¬ 
pus Juris. 

42 Ark—Bank of Hoxie v Graham, 
44 SW2d 1090, 184 Ark 1065 
Iowa—Anderson v R« nshaw, 294 N 
W 274. 229 Iowa 93 
Minn—Adrian State J><ink v Mulroy, 
216 NW 850, 172 Minn 529 
Or—Smith v Kay, 64 I* 2d 1160, 1166, 
163 Or 80, citing Oorpiu Juris. 

Tex—Kerens Nat Bank v Stockton, 
40 S W 2d 7, 9, 120 Tex 646, 77 A 
Li K 362, qiKiting Corpus Juris — 
Laubhan v Alliance Ijife Ins Co, 
Civ App , 1.’’4 S W 2d 788—Jeffeison 
Standard Life Ins Co v Ijindaev, 
CivAi)!*, 94 S W 2d 649, error dis- 
niJssod—Burg v HitiSfeld, Civ 
App, 89 S W 2d 272, 277, erioi dis¬ 
missed, citing Corpus Juris —First 
Nat Hank v Willis, Civ App , 68 
S W^2d 1066, 1066, citing Corpus 
Juris —Col^Mck v AVright, Civ 
App , 276 S W 162 
Wls—Wisfonsin Mortg &. Se< Co v 
Kriesel. 211 NW 795. 191 Wis 602 
29 CJ p 878 note 8—23 CJ p 624 
note 91—38 C J p 1,375 note 60 
Rights of Junior lienors see the C 
J S title Maibhaling Assets and 
Securities 10, also 38 C J p 1376 
note 66-p 1376 note 75 
Purpose of statute is to permit sale 
of only as much land as was neces¬ 
sary to satisfy the debt and to stimu 
late competition in bidding, and not 
to place owner in a more advanta¬ 


geous position In making redemption 
—Prudential Ins Co of America v 
Westfall. 260 NW 344, 219 Iowa 
1119, followed in American Sav. Bank 
Trust Co V Davis, 268 N.W 9, 221 
Iowa 1183 

Mortgages 

(1) Holders of second mortgage 
hold not entitled to foreclose it 
against homestead land after having 
sold, under third mortgage, cattle 
covered by second, more than enough 
to satisfy second—Mountc v Wight- 
man. 243 P 415, 417. 29 Ariz 667, 
44 A L R 754, < King Corpus Juris. 

(2) Mortgagor's right under first 
mortgage to have excess land over 
homestead sold first on foreclosure 
could not be defeated by assignments 
of portion.s of Indebtedness to moil- 
gagee and successive foreclosures 
thereof—Boykin v First State Bank 
of Comanche, Tex Civ App , 61 S W 2d 
126 

Validity of sale 

(1) Sheriff’s sale on spi < lal execu¬ 

tion in mortgage foreclosure pro¬ 
ceeding of eightv-acre farm, half of 
which tonstituted defendant’s home¬ 
stead to mortgagee holding judgment 
for eight thousand two hundred fifty- 
.sl\ dollars and seventeen cents debt 
and one hundred foity-four dollars 
and twenty cents costs for eight 
thousand two hundred twenty-two 
dollars and eighty five cents, after 
bid of two thousand dollars for non¬ 
homestead half and of three thousand 
dollars for homestead half, was held 
valid under statute authorizing sale 
of pledged homestead only for de¬ 
ficiency after exhausting all other 
pledged properly—T’rudential Ins 
C'o of America v Westfall, 260 NW 
34 4, 219 Iowa 1119, followed in 

American Sav Bank & Trust Co v 
Davis, 268 NW 9 221 Iowa 1183 

(2) Sale was held not invalid al¬ 
though sheiitl did not sell the non- 
homestead property before placing 
the homestead propeily on sale — 
Eakin v Glenn, Tex Civ App, 141 S 
W 2d 420 

Procedure to be followed stated 

Iowa—I’ludential Ins Co of Ameri¬ 
ca V Westfall, 260 NW 344, 219 
Iowa H19, followed in American 
Sav Bank & Trust Co v Davis, 268 
N W 9. 221 Iowa 1183. 

Flatting homestead 

(1) Shcrift’s deed of mortgaged 
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property to purchaser on foreclosure 
sale was held not void, because mort¬ 
gagors occupied part of property as 
homestead, and sheriff failed to serve 
notice on them to plat their home¬ 
stead as required by statute, where 
mortgagors did not occupy property 
until after debt was created and 
pledged entire property to payment 
thereof, and hence deed could not be 
attacked in a collateral manner So 
the sheriff’s failure to give mortga¬ 
gors chance to plat their homestead 
was immaterial, where mortgagors 
were not seeking to redeem and 
sheriff in conducting sale offered 
various tracts constituting property 
separately and lecelved no bid there 
on, and amount paid for property 
on sale was more lhan Its actual 
value—Arnold v Murphy, 203 NW 
387, 199 Iowa 934 

(2) A sheriff’s sale on foiec Insure 
of mortgage was not invalid because 
sherllt failed to notify purchasers of 
mortgaged land fiom mortgagors to 
plat their homestead before sale as 
required by statute, where sheriff 
had homestead platted liefore sale, 
oilered land, exclusive of homi stead 
In separate par eels without receiv¬ 
ing any bids theretoi, offered home¬ 
stead separately without receiving 
anv bids therefor, .ind then offend 
land as a whole, and where purchas¬ 
ers ot mortgaged land hv sponfte 
agieeinent had waivt d jilatting and 
recording of homestead and had 
agrec*d in case c>t shc'rlfTs sale that 
premises might l)e sold in one bodv 
—Travelers Ins Go v Brooks, 276 N 
W 617, 224 Iowa 170 

43. Cal—Nolan v NoLth 101 P 620, 
165 Cal 476, 13J Am S It 99. 17 
Ann Cas 1056 

Tex—Kerems Nat Itank v Stockton, 
40 S\V2d 7. 9. 120 Tex ,540. 77 A 
1^ K 362, quoting Ckrrpus Juris. 

44. Cal —Nolan v Nolan, 10] P 520, 
16,5 Cal 476 1 12 Am S R 99, 17 
Ann Cas 1056 

Tex—Kerens Nat Bank v Stockton, 
40 8 W2d 7, 9, IJO Tex 546. 77 
A T.I R 362, quoting Corpus Juris— 
Bovkin v First Slate r>ank of 
Comanche, Civ App, 61 S W 2d 126 
J9 CJ p 878 note 10 
Creditor held charged with knowl¬ 
edge of rule 

Tex—Burg v Ilitzfeld, Civ App , 89 
S W 2d 272, error dismissed. 
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der to save the homestead,^^ even though the mort¬ 
gagor may have some defense m a suit brought by 
the payee which would not be available against a 
bona fide holder So. if several tracts are mort¬ 
gaged, and none of them was then the homestead, 
but one is afterward selected as such, the mortgagee 
need not exhaust those which are nonhomestead 
lands before resorting to the home tract.^*^ A pur¬ 
chaser of a homestead which is subject to an en^*^ 
cumbrance, such as a mortgage, is not entitled to 
have the property of his grantor exhausted before 
the mortgage can be enforced against the property 
so purchased^* Trustees in a trust deed are enti¬ 
tled to sell two lots together as authorized by the 
deed notwithstanding a declaration of homestead 
as to one lot, where the grantors in the trust deed 
had lost all interest in such lot through a sale fore¬ 
closing a lien and expiration of the redemption pe¬ 
riod 

Necessity of ownership of noncxempt property 
If a debtor seeks to restrain the sale of his home¬ 
stead because the creditor has not previously ex¬ 
hausted all of the nonexempt property of the debt¬ 
or, under the rule requiring this to be done, he must 
show actual ownership of noncxempt property 
Other property of the debtor, within the meaning 
of the general rule, comprises such property as still 
belongs to the debtor at the time of enforcing the 
claim, not that which he has conveyed away,^^ and 
he cannot require that the property sold should be 
cxh.iustcd before resorting to the homestead 

Purchase-money mortgagee. An exception to the 
general rule is recognized in case of purchase-mon¬ 
ey mortgages in which case an exhaustion of other 
property before icsorting to the homestead is not 
necessary When land which one has rcceiv'^ed 
in exchange for another tract is taken from him to 
satisfy a hen for purchase money which existed 
when he received the land, he may recover the 


land which he gave in exchange free from any 
claim of the party in possession of the homestead.®^ 
Failure of a referee to claim that a homestead was 
subject to a purchase-money mortgage along with 
other land when the other land is first sold fur¬ 
nishes ^o ground of complaint to the mortgagor 
wheye the referee made no order of sale 
- Presentation of claims against decedent s estate 
IS made a condition precedent, under some statutes, 
in order to fulfill the requirement of exhausting 
other property before resorting to the homestead 

Waiver of right. The debtor's right to have the 
other property exhausted before resorting to the 
homestead may be waived,^^ and what will con¬ 
stitute a waiver depends on the circumstances of 
the particular case Thus it has been held that 
waiver results from failure to assert the home¬ 
stead exemption and resulting right in the foreclo¬ 
sure suit,®® or from permitting the whole propert\ 
to be sold in bulk On the other hand, it has been 
held that the right is not lost by failure to demand 
that nonhomeslead property be sold first, where no 
detriment resulted to the purchaser In suits to 
foreclose mortgage and vendor's liens, the mortga¬ 
gors suffered no actual injury by refusal of their 
demand for a separate and prior sale of the mort¬ 
gaged tract under the order of sale on the judgment 
foreclosing the vendor’s hen where the proceeds of 
the sale of such tract were insufficient to satisfy 
both liens in full without the sale of property 
claimed as homestead 

Sale in disregard of rights If homestead prop¬ 
erty is sold 111 disregard of the demands of the 
homestead claimant that property other than the 
homestead be first sold, the sale is voidable only at 
the election of claimant 

§ 121. - Application of Proceeds 

Where the homestead has been sold to pay a privl. 
leged creditor, such creditor should be paid in full and 


45 VVi«! —Brydcn v Cairncross, 130 
NW 527, H5 Wm 4 78 

46. Wis—Hryden v CairncrosB, su¬ 
pra 

47. Ill —(iruther v Wilson, 46 NK 
68, 164 Ill 644, nfllrmln/f 65 Ill 
App 362 

48 . Iowa—Kemerer v Bournes, 4 N 
W OJl, 53 Iowa 172—Barker v 
Rollins, 30 Iowa 412 

49. Cal —Ej^onhuls v Morris, 28 P 
2d 928, 136 Cal App 333 

50. Iowa—Hale v Heaslip, 16 Iowa 
451 

29 CJ p 879 note 16 

Proceedings for enforcement and 
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protertion of homestead rights 
genf'rallv sec Infra 226—238 

51. lowri—Dilger v Palmer, 10 N 
W 763, 1 1 NW 134, 60 Iowa 117 

52. Iowa—Dilger v Palmei, supra 

Mo —Hall V Morgan, 79 Mo 17 

29 C J p 879 note 18 

53. (la—McDaniel v W'estborry, 74 
(la 180 

111—(laither v Wilson, 46 N E 58. 
164 111 644 

29 CJ p 879 note 19 

64. Ky—Williams v Samuels, 13 S 
W 438, 90 Ky 59, 11 Ky L. 863 

29 C J p 879 note 20 

55. Iowa—Stein v Chamblcss, 24 
Iowa 505 

29 CJ p 879 note 21. 
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66. Cal—Hinkel v Crowson, 206 P 
58 188 (\il 378 

29 CJ p 870 note 22 

57. Tex—Colwifk v Wright, Civ 
App, 27') S \V 1.52 

29 C J p 8 79 note 23 

58. Tex —Colwirk v Wright, supra 

59. Tex—(\>lwick v Wright supra 

OD. Tex—I’rice v McAnellv, Civ 
App, 287 SW 77. 

61 . SD—Krueger v Cential Lum¬ 
ber Co, 230 NW 243, 56 S D 626 

62 . Tex—Colwick v Wright, Cjv 
A pp , 275 S W 152 

63. Cal —Webei v MeCleverty, 86 
P. 706, 149 Cal 316 
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the eurplue remaining, If any, thould be paid to the home- 
ateader according to hie interest at the time the fund is 
finally disposed of. In some Jurisdictions, however, the 
proceeds may be reinvested under court order in another 
homestead for the benefit of the debtor or his family. 

Where the homestead has been sold to pay a priv¬ 
ileged creditor, such creditor should be paid in 
full,®4 and the surplus remaining, if any, should be 
paid to the homesteader The rights of a debtor 
in the surplus proceeds of a sale of homestead prop¬ 
erty sold to satisfy liens existing prior to its acqui¬ 
sition must be determined on the state of facts ex¬ 
isting at the time the fund was finally disposed of,®® 
and the debtor is not entitled to the fund if at such 
period he has abandoned®*^ or sold®® or waived®® 
the homestead If certain debts are charges against 
the homestead while others arc not, the former 
share pro rata with all other debts in the surplus 
remaining after deducting the statutory exemp¬ 
tion,'^® and, as far as concerns the unpaid balance 
of the nonexempt claims, they may come against 
the proceeds which represent the exemption Such 
part of the proceeds as remains after satisfying 
nonexempt claims will, however, not be subject to 
general debts which are unenforceable against the 
homestead, if the debtor intends to use such sur¬ 
plus in redeeming his homestead or purchasing an- 
other.'^2 jhe debtor may elect to have the surplus 
fund applied to payment of a homestead mortgage 
in preference to prior judgments, which, although 
constituting a lien on it, do not subject it to sale 
Debts contracted before the enactment of the home¬ 
stead law take precedence in distribution of pro¬ 
ceeds over debts contracted after such enactment, 
although reduced to judgment before judgment is 
recovered on the old debts 


Investment of proceeds. In some jurisdictions 
the proceeds realized from the sale of a homestead 
may be reinvested under order of court in another 
homestead for the benefit of the debtor and his 
family, where it appears that he is insolvent,*^® or, 
in case of his death, for his widow and children '^® 
In at least one jurisdiction where a judgment debt¬ 
or mortgages all of his lands, including his home¬ 
stead, the homestead right passes to the mortgagee, 
and where land, including the homestead, is subject 
to the lien of a judgment, duly docketed before the 
execution of a mortgage given by the husband and 
wife on the entire tract, and such tract is sold by 
agreement of parties, as much of the proceeds as 
exceeds the statutory exemption will be applied to 
the judgment, the amount representing the exemp¬ 
tion will be invested under direction of court, and, 
on termination of the homestead right, will be ap¬ 
plied on the judgment, the remainder of such 
amount, with accruing interest, being applied on 
the mortgage debt 

§ 122. Perfecting and Keeping Alive Liens 

Liens which attach to the homestead premises must 
be perfected as provided by the general law and kept 
alive in order to retain whatever rights they may pos¬ 
sess against the homestead 

Liens which are held to attach to the premises, 
whether arising prior or subsequent to the time 
when the premises were impressed with the home¬ 
stead character, must be perfected as provided by 
the general laws, with such qualifications as may 
be injected by the exemption law, and kept alive, in 
order to retain whatever rights they may possess 
against the homestead, and priority over other 
hens 


64 . Cal —White v Horton, 97 P 70, 
154 Cal 103. 18 L U A ,N S , 490 

29 CJ p 8S1 note 75 

65 . Wis —Northwestern Securities 

<"o v Nelson, 211 NW 798, 191 
Wis 580 

29 CJ p 881 note 76 
Allowance to debtor in proceedings 
to subject to levy and sale value of 
homestead property in excess of 
homestead exemption see supra § 
60 

66 . Ohio—Cooper v Cooper, 21 Ohio 
St 488 

29 C J p 882 note 77 
Determination of rlfflite 

Homestead rights in surplus pro¬ 
ceeds of mortgage foreclosure sale 
remained undetermined, where court 
failed to asceitain whether mort¬ 
gaged property was homestead, as 


required by rule of court—North¬ 
western Securities Co v Nelson, 211 

NW 798, 191 Wis 580 

67 . Ohio—Cooper v Cooper, 24 Ohio 
St 488 

68. La—In le Penn, 58 So 554, 130 
La 7 to 

69. La—In re Penn, supra 

29 CJ p 882 note 80 

70. Ky —Webster v Bronston, 68 
Kv 521 

29 CJ p 882 note 81 

71. Ky—^Webster v. Bronston, 5 
Bush 521 

72. Kan—Mitchell v Milhoan, 11 
Kan 617 

NC—Leak v Gay, 12 S E 312, 
315, 107 NC 468, 482, 483 

74b Qa—Pratt v Atkins, 54 Ga. 569. 


75. Ga—Ragland v Moore, 51 Ga 
476 

SC—Elliott V Mackorell, 19 S C 238 
70. Ky - McTaggert v Smith, 14 
Bush 411 

77. NC—Vanstory v Thornton, 19 
SE 359, 114 NC 375, 377—Van- 
story V Thornton, 17 S Ij] 566, 112 
N C 196, 34 Am S R 483 

78. Minn —H E Westerman Lum¬ 
ber Co V Raschke, 208 N W 960, 
167 Minn 243 

29 CJ p 882 note 94 
Recovering* and docketing* Judgment 
A lien on a homestead for a debt 
from which it is not exempt may be 
obtained by recovering and docketing 
a money judgment in the same man¬ 
ner and to the extent as though there 
were no exemptions from any debt — 
Keys V Schultz, 2 N W 2d 549, 212 
Minn 109, 
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m. TRAKSFER OR ElTOXniBRAKOE 

A. POWER TO TRANSFER OR ENCUMBER 


§ 123. In General 

In the abeence of constitutional or statutory restric¬ 
tions, or where there has been a compliance with such 
restrictions, the owner of a homestead may sell or en¬ 
cumber It 

The power of alienation is an incident of the 
ownership of the property independent of the home¬ 
stead law, and the directions and prohibitions of 
the constitutional or statutory homestead provisions 
as to the alienation are mere restrictions on this 
antecedent power Accordingly, where there is 
neither constitutional nor statutory prohibition or 


where there has been a compliance with applicable 
restrictions, the owner of a homestead may as in¬ 
cident to the right of ownership sell or encumber 
It®® either in whole,®^ in part,®^ or conditionally,®® 
and the sale or transfer, when evidenced by a prop¬ 
er conveyance, will be as valid as though the prop¬ 
erty had not been set apart as a homestead ®^ He 
may sell undivided portions of his homestead and 
claim an exemption in the undivided residue, as 
against all persons except his cotenants,®® and he 
may exchange his homestead for another, see su¬ 
pra § 72 A mortgage executed in lieu of another 


79. Ky—Brannon v Bohannon, 96 S 
W 2d 1036. 265 Ky 394 

29 CJ p 883 note 97 
Abandonment by sale and convoy- 
anre see infra S 173 
Mortgage as waiver of right see in¬ 
fra 5 183 

Right of surviving spouse, children, 
or hf'irs to on< umber see Infra §§ 
285-287 

Validity of transfer as against cred¬ 
itors see P'raudulent Conveyances 
§ 31 

80. Cal —Coaklev v Swim, 23 P 2d 
518, 218 Cal 340 

Colo—Farley v Harvey, 25 P 2d 185, 
93 Colo 105 

Ga—"Lvle v Roswell Store, 200 SE 
702, 187 Ga 386 

Ky—Brannon v Bohannon, 96 S W 
2d 1036. 265 Ky 394 
Mont— U S Building & J^oan Ass’n 
v Stevens, 17 P 2d 62, 93 Mont 
11 

N D —Birks v Globe International 
Protective Bureau, 218 NW 864, 
56 N D 613 

Okl —Oklahoma State Bank v Van 
Hassel, 114 P 2d 912, 189 Okl 48 
Or—Stewart v. Black, 22 P 2d 336, 
143 Or 291 

Tex—Grissom v Anderson, 79 S W 
2d 619, 125 Tex *26, reversing, Civ 
App, 48 SW2d 809—Mavfleld v 
First State Bank of Holland, Civ 
App. 19 S W 2d 454—Adams v 
Bartell, 102 S W 779, 46 Tex Civ 
App 349, error refused 
Wyo —Dolfelder v Teton Land & 
Investment Co, 24 P 2d 702, 716, 
46 Wyo 142, quoting Corpiis Juris. 
29 CJ p 883 note 98 
Adjustment of liens 

A husband may reencumber or dis¬ 
pose of the homestead in the adjust¬ 
ment of valid liens against it, where 
such adjustment Is not made in 
fraud of the wife’s rights—Driscoll 
V Morris, Tex Civ App , 276 S W 196 
AlieuAtlon to ohlldreu 
An alienation of the homestead 


may be to some of the children of the 
homestead owner if it is duly made 
In good faith for an appropriate con¬ 
sideration and for no lllegaJ purpose 
—Parrish v Robbirds, 200 So 925, 
146 Fla 324—Jones v Equitable Life 
Assur Soc of IT S, 171 So 317, 126 
Fla 527—Daniels v Mercer, 1 il So 
189. 105 Fla 362—29 CJ p 883 note 
98 [b] 

Transfer by widow as feme sole 

(1) Parol gift of land by widow 
to her son gave him good title, since 
she had legal right to transfer prop¬ 
erty while unmarried whether or not 
it was pait of her homestead—Union 
Building & l>oan Ass’n v Pratt, Tex 
Civ App , 84 S W 2d 781, followed In 
Union Building & Loan Ass’n v 
Jackson. 84 S VV 2d 784 

(2) Where widow of one of broth¬ 
ers who owned large tract of land as 
partners was a feme sole at time she 
joined with other brothers to exe¬ 
cute renewal mortgage on land, such 
act created a valid lien on life estate 
she inherited from her husband, al¬ 
though she was living on land with 
her childien at time of executing re¬ 
newal mortgage—Rutland Sav Bank 
V Isbell, Civ App, 129 S W 2d 505, 
affirmed 154 S W 2d 442. 137 Tex 432 
l^evy of attaclimmit, execution sale* 

(1) Since creditors have no Inter¬ 
est in exempt property and since the 
debtor may sell it as against his 
creditors, the levy of an attachment 
on sufh property does not prevent 
the title from passing under a sale 
subsequent to such levy—Johnson v 
Echols, Tex Civ App, 21 S W 2d 382, 
error refused 

(2) This power to sell the home¬ 
stead exists regardless of any judg¬ 
ments against the owner and sales 
of the property under executions 
based on such Judgments 

US—In re Bitner, Ill, 265 P 48, 166 

CCA 376. 

Ill —Brokaw v Ogle, 48 N B 394, 170 

Ill. 116. 
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(3) The reason for this holding Is 
that the sale is a nullity and no ti¬ 
tle whatever passes thereunder — 
In re Bitner, supra—29 CJ p 884 
note 7 

Meaus of acquisitiou 

It 1*^ immaterial how the home¬ 
stead property was acquired —Lies 
V De Diablar, 12 Cal 327 

To pay debts 

(1) Homestead owners may law¬ 
fully sell their homestead for the 
purpose of paying an existing debt 
of one of them —Anglin v Cisco 
Mortg Loan Co, 141 S W 2d 935, 135 
Tex 188, reversing, Civ App, 118 S 
W 2d 817—Hiner v Meyer, Tex Com 
App, 44 S W 2d 961, affirming. Civ. 
App, 25 S W 2d 196—Roberson v 
Keck, Tex Civ App, 135 S W 2d 256, 
error dismissed, judgment correct 

(2) This is true even though the 
indebtedness forming the considera¬ 
tion foi the conveyance was not se¬ 
cured by a lien on the homestead — 
Gore V Citi/ens State Bank, Tex 
Civ App. 88 SW2d 721, error re¬ 
fused 

ResLiicting encumbrances except for 
certain debts see infra § 134 

81. Kan —Home Owners’ Loan Cor¬ 
poration V Benner, 91 P 2d 9, 150 
Kan 108 

29 C J p 883 note 98 

I 82. Kan —Horne Owners’ I^oan Cor¬ 
poration V Benner, .supra 
! 29 C J p 883 note 99 

83L Kan —Home Owners’ Loan Cor¬ 
poration V Benner, supra 
Tex —Brannon v Gartman, Com 
App, 288 SW 817, reversing Gart- 
man v Brannon, Civ App , '270 S W. 
255 

84. Ky —Brannon v Bohannon, 96 
S W 2d 1036, 265 Ky 394 

29 C J p 883 note 1 

85. Colo —Dallemand v Mannon, 85 
P 679, 4 Colo App 262. 

29 C.J. p 883 note 2. 
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security is valid where the latter was enforceable 
ajjainst the premises 

Exercise of power Generally an intent to con¬ 
vey IS an essential clement in an exercise of the 
power to convey a homestead A reservation of 
a life estate in the p^rantors docs not stop the pas¬ 
sage of title to the grantees when the deed is deliv¬ 
ered In some jurisdictions an executory contract 
to convey the homestead in the future is without le¬ 
gal force,and a conditional delivery or a delivery 
in escrow is insufficient to pass title 

§ 124. Conveyance Subject to Homestead 
Right 

A conveyance may be made subject to the right of 
homestead 


A conveyance of land subject to the right of 
homestead therein has been held to be valid and to 
carry with it the estate of the grantor, subject only 
to the homestead right,that is, the reversion after 
the existing homestead rights shall have expired, 
and this is so in jurisdictions where the homestead 
IS not considered an estate in land Such a reser¬ 
vation is neither conclusive nor presumjitive evi¬ 
dence of fraud So a conveyance by the husband 
alone, not expressed to be subject to the homestead 
right, has been held to vest the estate in the vendee, 
subject only to the use and occupation by the hus¬ 
band and wife until another homestead is acquired, 
or until the character of the promises as a honu- 
stead IS otherwise gone On the other hand, it 
has been held that a conveyance of homestead jirop- 


se. KH—Wood V Lord. 51 NH 

448 

J9 e* T p 881 nott' 5 

Conversely, it is not HufTitimt to 
niaUo a moi lu*n i^ood against 

a honu'stend that it was t^ivcn in litii 
of anothrr moitKni?* on tho property, 
unless it further apjXMis that the 
first nioitKUKe vvas a lien ‘-iipoi lor to 
the iiKht of homf stffid—(IrifTin v 
Tieullen, 48 (5a 11& 

87. Consent procured tliroufifli error 

does not constitute an act ol sale of 
homestead—(!ant v. J'ulmer, J-ia 
\pp 10 So 2d oi*! 

Itemg Included in note 

Note and trust deed to be Tiindingr 
on (emp sole, Kuuire tli.it she must 
liave volunlatilv t xet uted instru¬ 
ments, knowing and assentinijr to all 
Items int luded in noli' and that stie 
was securing its piivnient by trust 
deed lien on her home—Bc'aumont 
iioldinK (’() V ‘Sapp, Tex (hv \pp, C2 
S W 2d 70J, trroi dismissed 
Xiease 

Nolwithstandinp a wife loins WJth 
h< r husl)and in executing;: an oil lease 
of homestead property, the lease is 
nevertheless inorxrative as a <on- 
vtjance {)C iriUrcst in the homesUad 
win re the wife exttuleil it mereh 
for the purpost of rnabliriK the les¬ 
see to secure other buses and the 
less( c' was aw'att of such la< t—Me- 
Kntire V Thomason, TexCiv'App, 
2i0 SW 563 
Option 

Wh(‘re hu‘'band and wife contract¬ 
ed with third person that he should 
sell part of holm stead and pay pro¬ 
ceeds to wife, and in< or i)oralod in 
such contract nn option In favor of 
such tliird jrei son, and for conve- 
nionn txemted deeds to him deeds 
did not pass fee simplf. but were In 
nature of power of attorney, and, In 
absence of exercise of option In hus¬ 
band’s lifetime, there was no aliena¬ 
tion of homestead under Florida ccjn- 
stitution, and such lands, on death 


of huabtind, descended to widow and 
his h^'irs, a]thouii?:h third person eon- 
veved them to corporation, whi( h 
took with notu e—Frok4*r v Croker, 
D C Fla , 7 F 2d 218 

88 Fla—n.iniels v Mener, 141 So 
ISO, 105 Fla 362 

89. ITS—Jones v Continental Uoy- 
alty ("o , C C \ Tex n5FJd731 

Tex—J^fffFson Fountv Iriv Ar Kldn 
Ass’n \ r5add\ Civ \pp, '»0 S \V 
2d 205, error nKred \\ ashinKton 
V Citv of Houston (^iv \r)p , 60 S 
W 2d .510, etioi refused Slatiui ^ 
Hams, CivApp, J30 SW 334, er¬ 
ror retused 

20 ('• 1 p 880 note 3 [e] 

Married woman (annot make <on- 
tr.Kl with leleieme to her honx- 
steid whi(h IS not a prt sent 
an< H of wh<ih or part of h r till' — 
Tokens v Hide, 104 S W 2d 4.'^2, !-0 
Tt \ 610, afllrniin^;: Hade v I’ldun*- 

(hvApp, 78 SW2d 260, ird rduMr- 
ing’ denied Ihcktns v Hade, IJj S W 
2d 212, 120 Tix 610 
Kanuuoiation 

Han ltd woman’s oxetiilory con- 
lra<, t to sell her homestead may be 
lenouiued any turn Irefore ,u Kixrwl- 
edKirient—Finley v IVlesstj, 'J’exCJV 
Al»p , y S AV 2d 750 
Reservation of occupancy 

I)e«'d, although Jn consideration 
partly of care for grrantors during 
thi ir lives ami containing reservation 
in grantors of right to occupy house 
on piemlHCb tor life, (onveved pres¬ 
ent fee-simple title, and was not 
mere executory contract to convey 
homestead in future—Srsk v Ran- 
don 70 S W 2d 689, 12J Tex 326 af¬ 
firming (^iv App , 33 S W 2d 1082 

90. Notlflcatien not to deliver 

Where spouses executc'd escrow 
agreement together with deed to 
homestead, and wife subsequently 
notified escrow agent not to deliver 
deed, grantee could not compel de¬ 
livery of deed by mandatory injunc- 

564 


tlon—De Hell v Schuetz, Tox Civ 
App , 65 S AV'2d 413, error rt fiJS( d 

91. Ga HarKlrum v Carev, 194 S 

E 362, 185 CJa 76—Dona Non \ 

Ycates. 159 S 1-; 856, 17! Ga 30, 

followed m Shiiu ler v Al'eatcs 159 
SE S59 first (asf , 171 Ga 31, and 
1.59 SE 859, seiond case, 173 Ga 
.35 

29 CJ p 8S4 note 8 

Hierhts obtained 

One who tiki's "subjert to the 
hoinesieaij ' uj, his obL.nns lit It' to ihi 
entire Itnt, U ss Iht' st.iluloiv ex¬ 
emption — lovmr V Sugg. 11 SF 
1 22, 1.32 N (' .5S(», lehtaring 42 SE 

82S, 1.11 N(^ :ji 

Wile, if intindfd to be givi'ii gift 
of undivicbd inl.rtsi in lionusttad 
m.iv (onvtv her inleiost bt'fore lei- 
mination ol horrxslo.ad subject to 
hornestiad, and the administrator of 
hutbind's esliitc, after tc'i iniieil ion 
of hoinLStc.ul, could not Tetovtr bind 
conveyed lor j)urpose ot administra¬ 
tion- U’lllianison v Johnson, 150 S 
R 617, 171 Ga 71J 

92. Gr—Wardliw v Woodiiiff, 165 

E .5 5 7, 175 (‘U 515—Iton.ilson v 

Alcaic's 159 S h: 856 1 7.! Gi !« 
fc)lU>wiil in Shinglor v V^tates 15’) 
SE 8 5 9, lU^t (.ast, 171 Ga 3 1 and 
159 S E 85’) St (ond case 17! (la 
35—\v illi.ini-.on v John'-on. 156 S 
K 617, 171 G.i 713- Hi owning v 
HaiJn'r, 11 ! S E 797, 151 (la 22l 
29 (^ J p 884 noU 9 

93 N C — Kirkwood v ITden, 92 S E 
264, 173 NC 4(d) 

Homestead as tin estate set' supra tj 
3 

94. NC- Kirkwood v Ptden, supra 
—Davis V Smith 18 SE 51. 113 
NG 94—Morehead Hanking Vo \ 
Whitaker, 14 S p] 920, 110 NC 345 

95. Cal—Gee v Mooic, 14 Cal 4 72 
Tex—Grissom v Anderson 79 SW 

2d 619, 126 Tex 26, reversing, (Tv 
App, 48 S W 2d 809—Primitive 
Baptist Church at Fellowship v 



40 C J S 


HOMESTEADS 


§ 126 


crty by the husband alone is void, and that under 
such circumstances the husband did not sell his 
homestead subject to the homestead rights of his 
nonjoining wife®® 

§ 125. Creation of Lien 

Constitutions and statutes frequently place restrictions 
on the creation of hens on homesteads 

Whether or not a lien may be given on homestead 
property, and the circumstances under which it may 
be given, depends on the particular constitutional 

B CONSTITUTIONAL AND f 

§ 126. In General 

Homesteads, where there are constitutional or statu¬ 
tory restrictions, cannot be alienated or encumbered ex¬ 
cept as the law directs 

The people, as far as future debts may affect it, 
have the light, in their constitution, to prohibit the 
owner of a homestead fioni conveying or encurn- 


and statutory provisions Where a lien permitted 
by law is created on a homestead, it docs not oper¬ 
ate in favor of creditors generally, and docs not ex¬ 
tend beyond the debt for which it is granted 

A statute providing that a homestead shall be sub¬ 
ject to seizure and sale for certain debts,®^ or an 
agreement by owners that they will not claim home¬ 
stead rights as against a particular debt,®® does not 
of Itself create a lien on homestead property 

Restrictions of encumbrances except for certain 
debts are discussed infra § 134. 

rATUTORY RESTRICTIONS 

bermg it or may place material limitations on his 
power in this legard, and the legislature may do the 
same thing when not restricted by the constitution ^ 
Where the constitution or statutes place restrictions 
on the transfer or eiuumbrtince of homesteads, they 
cannot be alienated except in compliance with such 
restrictions ^ There can be no operative convey- 


Fla-T(x Corporation. CivApp, 15S 
S "SV o'!') error refused—Weinort 
V Cooper Civ 4pp , 107 S W 2(1 riOT. 
error dismis^td—Skiles v Hhrop- 
shiie, Civ \pp, .tO S W Jd tOJ niod- 
ifh'd on olher proiinds 77 S W 2d 
872, 124 Tex 4 62—Ftrtittn v Tol¬ 
er, Civ \pp 42 S 2d 167 r e- 
V(*rs^d on otlw r g-rounds Toler v 
Firtilta Corn App , 67 »S W 2d 229 

m^ot absolute nullity 

TTii*-bind’s d(‘('d of homestead of 
<’ommunitv pTopt*rt^, executed with¬ 
out wifi’s consent and in whi( h slie 
did not join, was not an absolute 
nul]Jt>, sin< e it would bi’COTtie efTec- 
tlve on ttu subs( quent abandonment 
of the Tiroperty as n homestead — 
M( D<inald v Simons, Tex Com App , 
2SI) S\V rt verging Ci\ App , 271 

S W 1 ]') 

Possession postponed 

Where husband’s land is duly set 
Hfiart as honusttad tor wife and mi¬ 
nor children sueh ('\em[)tion does 
noL divest husband of b gal title, and 
purchaser from husband will take 
leg'll title with right of possession 
postponed until alter termination of 
boini stgMiJ bv denlh of wife and mar¬ 
riage or attainnumt of majority bv 
children—Laridium v Carey, 194 S 
E S62, 185 (la 76 

Undertakingr to support 

It has been held that, where the 
husband conveyed the homestead, to¬ 
gether with other land, to his son 
In consideration of the son’.s under¬ 
taking to support the father and his 
wife during their life, besides paying 
a money consideration, the deed was* 
enforceable where the son had fully 
performed his covenants, although 


the wife of the fothc'i had not j(*in( d 
thereon—AVhitmorc* v Tlav 5.5 N W 
70S 85 Wis 240 20 Am S R S 20 

Cl p 800 note 56 

96 Mo—Cum v Widfmbargoi 02 R 

W ■‘d 667. 2JS Mo 068—Tlaines v 
Carroll, 28 S W 2d 1047 227 Mo 

1026 

97 low’a—Ann IK an Sav Bank of 

Marengo v Willmbrock, 228 NW 
205 209 Tow i 250 

98. Minn—TTasr\ v McMullen 1'’2 

NW 1078 100 Minn 222 

99. Towa —IHrst Nat Bank \ Phil¬ 
lips 212 NW 678 20j Iowa 372 

1. WVt—M oran v Clark 1 5? E 

20 5 20 WVa 2 58 8 Am S R 66 

Power of legislature 

Under some ( onstitutions, the hus- 
btind has Ijomostend (state In wife’s 
land so long as devoted to hoirKst^nd 
uses, Including right to (onliniie in 
p(,ss( ssion and enioymcmt thinof as 
home sUvid until abandonnKiit oi < on- 
vtvanee by deed of both parties, and 
legislature cannot confc'r on either 
spouse exclusive possession or power 
to dispose of homestead at b ast 
^^hlle they remain husl)and and wif* 
and continue to perform their mari¬ 
tal duties—Gonzales v Gonzales, 27 1 
SW 798, 116 Tex 16, reversing Civ 
App, 256 SW 658 

2. Ala—Weatherwax v Iletlin, 12 
So 2d 55t- Majors v Killian, 162 
So 289, 220 Ala 531 

Fla—Nelson v Franklin, 12 So 2d 
771_Suttle v Wold, 158 So 44 7 
117 Fla 802—Oates v New York 
Life Tna Co. 152 So 671, 113 Fla 
678, 116 P'la 253—Jones v Car- 
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pentcT, 106 So 127, 90 Fla 407, 42 
\ I. R 1109 

Til— Voss v Ri'zgjs 175 NE 799. .2 13 
Ill 451 

Kin—H'lwkins v Stale of TC,ins,qs 
Social Welfarf Board 81 P 2d 930, 
IIS Kin 760 

Vf b — Nppluation of Abboud 290 N 
W 711. 127 Neb 652 
OVi —Billy V Tie Flore County Gas 
Sc Ebctnc Co. 120 P 2d 774 1 90 

Okl 8 8 

T< X Thompson v Crim 126 S W 2d 
18 132 Tex ,586 nlhimmg Civ 

\pp 101 S W 2d 855--Pukens \ 
Bade 104 S W 2d 182 129 Tex 

610 athrming Bmle v Pickims Civ 
App, 78 SW'2d 260 r«hc inng de- 
nifd Pidvcns \ Bai b* 105 S W 2d 
212 1?9 Te\ 610—Crissnm v An¬ 
derson 79 S W 2d 619 135 Tex 26 

ri\ersing, Cj\ 8 pp , 18 S W 2d 809 
— '^’’rowder v T'^nion Nat Bank of 
Houston, 261 SW 175, 111 Ttx 21. 
answering (crtitud tjucslioiis. Civ 
\pp 264 SW 791—1>( Boll V 
S(.hiietz Civ \r)p 65 S W 2d 412, 
error refused—Harborth \ Poter- 
mann Cjv App 291 SW 641, re- 
veist'ci on other grounds Peterman 
V Harhf)th, Com App 100 SW .13 
The purpose of statute governing 
“convevance or incumbrance” of 
homestead is to prc'vent the destruc¬ 
tion of homestead rights of married 
prrsons excc'pi m the manner pre- 
si rih( d hv statute*—Wright \ Flat¬ 
ter nh 281 NW 221, 225 Iowa 750 
Statutes are mandatory 

Statutory recjuirements fc^r convey¬ 
ance of homestead bv married man 
are mandatory—Meti ojiolitan Ijlfe 
Ins Co V Estes, 155 So 79, 228 Ala. 
582 
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ance or effectual release of the exemption unless 
the mode pointed out by statute is pursued with rea¬ 
sonable strictness;® and no requirement of the con¬ 
stitution or of the statutes may be waived by the 
husband and wife or by either of them ^ Equity will 
not interfere to give relief, but will remain passive, 
where by express law there is a limitation on the 
power of alienation of the homestead, and the final 
relief sought is merely to relieve such limitation.® 

§ 127. Construction and Operation of Re¬ 
strictions 

Statutes regulating transfers and encumbrances of 
homesteads must not conflict with constitutional provi¬ 
sions. Such statutes ordinarily do not operate retroac¬ 
tively, and it is generally held that the right of alienation 
or encumbrance of a homestead la governed by the law 
In force when the property was acquired 

In case of conflict between a constitutional pro¬ 
vision securing homestead rights and a statute on 
the same subject, the constitution controls, wheth¬ 
er the statute enlarges or diminishes those rights ® 
As between different statutes repeals by implica¬ 
tion are not favored nor will a subsequent stat¬ 
ute ordinarily be deemed retroactive ® 

While there is some authority apparently to the 
contrary,® it is generally held that the right of 
alienation or encumbrance is governed by the law 
in force when the property was acquired, since 
vested rights of ownership cannot be destroyed by 
legislative or constitutional provisions The own¬ 
er may, however, voluntarily dedicate the property 
to the purposes of a homestead after the restric¬ 
tions of the constitutional or statutory provisions 
have become effective If the homestead rights 
under a prior law have been lost by abandonment, 
they can only be gamed anew under the law in force 
when the attempted acquisition occurs; and a mort¬ 


gage executed after such abandonment and before 
the new acquisition is valid.^® It has been held that 
conveyances of homesteads which are formally de¬ 
fective when executed may be validated by subse¬ 
quent curative acts,^® but it has also been held that, 
where a contract conveying a right of way over 
homestead was void when executed, it could not be 
validated by any subsequent constitutional provision 
relating to homestead 

§ 128. What Law Governs ^ 

The law of the state where the land Is situated con¬ 
trols in cases of conflict between the laws of different 
Jurisdictions. 

The validity and operation of an encumbrance 
on a homestead is to be determined by the home¬ 
stead legislation of the state where the land is sit¬ 
uated and the judicial decisions construing such leg¬ 
islation.^® 

§ 129. Consent and Joinder of Husband and 
Wife 

Particular matters relating to consent and j’oinder 
of spouses in the conveyance or encumbrance of 
homestead property are discussed in detail m the 
sections immediately following 

Examine Pocket Parts for later cases. 

§ 130. - Necessity 

a In general 

b. Particular kinds of homestead prop¬ 
erty 

c Particular transfers or encumbrances 
d Conveyances by unmarried persons or 
after separation or abandonment 
e. Conveyances and mortgages between 
husband and wife 


3. Ill —Holtcrman v Poynter, 198 
NE 723, 3G1 Ill 617, 101 A L, R 
842—VoMs V RfZffis, 176 NE 799, 
343 Ill 451. 

29 CJ p 885 note 32. 

Zndlreot methods 

A conveyance of homestead not 
permitted to be made in one way Is 
not valid when made In another, if 
the results are the same—Church v. 
Lee, 136 So 242. 102 Fla 478 

4 . Fla—Hutchinson v Stone, 84 So 
151, 79 Fla 157 

Waiver of homestead rights see in¬ 
fra §5 179-186 

5. Tex —Reynolds Mortg Co v 
Gambill, CivApp, 276 S \V 480, 
certified questions answered 280 S 
W" 531, 115 Tex 273 

6 L Kan—Appeal of Barnell, 44 P.2d 
214, 141 Kan 842 
29 G J p 885 note 33. 


etatuto held valid 

The statute providing that a de¬ 
ficiency judgment rendered on an 
indebtedness evidenced by a mort¬ 
gage on a homestead shall not be 
enforceable after two years is not 
unconstitutional —Montalto v Yeck- 
ley, 31 NE2d 765, 138 Ohio St 314 
7. Minn —Barton v Drake, 21 Minn 
299 

Tenn —First Nat Bank v Meacham, 
ChApp, 36 SW 724 
0 . Ill — Schroeder v Ginn, 141 NE 
716, 310 Ill 271 
29 C J p 885 note 35 

9. Ala—Watts v Burnett, 56 Ala 
340 

29 C J p 885 note 38 

10. Mo—Gladney v Sydnor, 72 S W 
654, 172 Mo 318, 96 Am S R 617, 
60 LRA 880 

29 CJ p 885 note 39. 
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11. NO—Bruce v Strickland, 81 N 
C 267 

29 C J p 885 note 40 

12. Cal —Cohen v. Davis, 20 Cal 
187 

13. Ark—Hanson v Brown, 213 S. 
W 12, 139 Ark 60 

29 CJ p 885 note 36 

14. Okl —Kelly v Mosby, 124 P. 
984, 34 Ok] 218 

15. U S —Moody & Son v Century 
Sav B.ank, Iowa, 36 S Ct 111, 239 
U S 374, 60 L Ed 239 

Law of what time bee supra 5 127. 
What law governs 

Homestead rights generally see su¬ 
pra § 5 

Proceedings for protection of 
homestead rights see infra S 207. 
Rights of surviving wife, husband, 
children, or heirs see infia S 240. 
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f. Conveyances where husband or wife 

is insane 

g. Transfers and encumbrances prior to 

acquisition and establishment or aft¬ 
er termination 

h. Transfer or encumbrance to secure 

debts enforceable against homestead 

i. Subsequent agreements affecting liabil¬ 

ity under transfer or encumbrance 

a. In General 

Where the constitution or a statute so requires, a 


§ 130 

homestead can be alienated or encumbered only with the 
consent and Joinder of husband and wife. 

Unless restrained by constitutional or statutory 
provision, a homestead may be sold or encumbered 
by the husband without the wife's consent or join¬ 
der in the conveyance.^® However, in the majority 
of jurisdictions by reason of express constitutional 
and statutory provisions, the homestead can be alien¬ 
ated or encumbered only with the consent and join¬ 
der of husband and wife On the other hand, 
in the absence of other constitutional or statutory 
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16. Ky —Brannon v Bohannon, 96 
S W 2d 1036, 265 Ky 394 
Neb—Perry v BUze, 193 N W 768, 
110 Neb 286 

Okl—Barnett v Sanders, 247 P 55, 
121 Okl 14—Christie v Thompson, 
211 P 513, 88 Okl 85. 

29 €J p 885 note 48 
Conveyance or alienation of dower 
rights by husband and release of 
dower rights by wife see Dower $§ 
57-60. 65. 

Property not selected 

Husband is proper person to select 
homestead, and conveyance by him 
of his separate property, which has 
not been impresstd with homestead, 
is valid without wife’s signature — 
Hensley v Fletcher, 44 P 2d 63, 172 
Okl 19—Hensley v Maxwell, 44 P 
2d 60, 172 Okl 21. 

In Xioulsiaxia 

(1) Under the constitution a hus¬ 
band may make a bona tide sale of 
the homestead without his wife’s 
consent The constitutional provi¬ 
sion foi the waiver of the exemption 
lefers only to mortgages, and the 
husband is fiee to make a bona fide 
sale of the homestead —Keymond v 
Louisiana Trust & Savings Bank, 118 
So 663, 177 La 109—29 CJ p 883 
note 18 [a] (2) 

(2) The husband, however, cannot 
mortgage homestead property and 
waive the benefit of the homestead 
without the wile's written consent — 
Keymond v LouNlana Trust & Sav¬ 
ings Bank, 153 So 529, 179 La 101 

(3) Such sale must be a genuine 
and bona fide sale and not made to 
evade the homestead exemption 
Sales and resales, having foi their 
purpose meiely the conversion of an 
unsecured debt into a debt secured 
hv mortgage and vendor’s lien on 
property otherwise entitled to home¬ 
stead exemption, are pignorative con¬ 
tracts, and void as to the homestead 
—Clarke v Oden, 99 So 605, 155 La 
801 

(4) If the wife avails herself of 
the statutory privilege of filing and 
recording a declaration of homestead, 
the husband has no power to mort¬ 
gage or sell it without her consent — 
Keymond v. Louisiana Trust & Sav¬ 


ings Bank, 148 So 663, 177 La 409— 
Smith V Marino, App , 12 So 2d 71 

(5) Other particulars of Louisiana 
rule see 29 C.J p 885 note 48 [a] 

17. US—In re Matley, D C Nev , 47 
P Supp 658, affirmed, CCA, Myers 

V Matley, 130 P 2d 776, certioiarl 
granted 63 S Ct 435. 317 US. 621, 

87 I^ Kd -, affirmed 63 S Ct 780 

Ala—I'eople’s Bank of Red I-icvel v 

Barrow & Wiggins, 94 So 600, 208 
Ala 433 

Ark—SIrman v Sloss RealtV' Co 129 
SW2d 602, 198 Ark 634—Wil¬ 

liams V Courton, 287 SW 745, 172 
Ark 129 

Pla—Bigelow v Dunphe, 108 So 13, 
144 Pla 330, denying rehearing 197 
So 328, 143 Fla 603—Jones v Fed¬ 
eral Farm Mortg Corporation, 188 
So 804, 138 Fla 65—Gulf Keflning 
Co V Ankeny, 136 So 521, 102 Fla 
151 

Iowa—Brunsdon v Brunsdon 200 N 
W 823, 199 Iowa 109,0—Van Horn 

V Bell. 11 Iowa 165, 79 Am D 506 
Kan—Hawkins v State of Kansas 

Social Welfare Board, 84 P 2d 930, 
148 Kan 760—Kakin v Wyeoff, 234 
P 6,3, 118 Kan 167 
Mich—Roman v Wolverine Power 
Co, 255 NW 613, 268 Mich 69— 
La Londe v Bloom, 188 NW 291, 
218 Mich 688. 

Minn—Sherwood v Rosenstein, 228 
N W 339, 179 Minn 42 
Miss—Smith V Smith, 8 So 2d 461— 
Davis V Ciawford, 168 So 261, 175 
Miss 403 — Jones v Lamensdorf, 
167 So 624, 176 Miss 565—Fed¬ 
eral Land Bank of New Orleans v 
Miles. 152 So 472, 169 Miss 43 
Mo —Glitzke v Ginsberg, 258 S W 
1004 

Neb—Anderson v Cusack, 214 NW 
73, 115 Neb 64.3—David City Build¬ 
ing & Loan Ass'n v J^ast, 208 N 
W 964, 114 Neb 671 
N I) —Hazlett v Mathieu, 220 NW 
647, 57 ND 57 

Okl —Billy V Le F'lore County Gas & 
Electric (''o , 120 P 2d 771. 190 Okl 
88—Brooks V Butler, 87 P 2d 1092, 
184 Okl 414—Barnett v Sanders, 
247 P 65. 121 Okl 14—Kvger v 
Caudill, 241 P 814, 115 Okl 102— 
Fetterman v Franklin, 211 P 403, 

88 Okl. 1 — Fletcher v. Popejoy, 209 

567. 


P 74 6, 87 Okl 185—Baker v Gray¬ 
son, 207 P 301, 86 Okl 150 
S("—Ex parte Sams, 119 SE 798, 
126 SC 246 

SD—O'Neill v Bennett, 207 NW 
543, 19 S D 624 

Tenn—Beard v Beard, 14 S W 2d 
745, 16S Tenn 437—Beard v. Beard, 
10 Tenn App 52 

Tex—Oiissom v Anderson, 79 SW 
2d 619, 125 Tex 26, reversing, Civ 
App, 48 SW2d 809—Cleveland v 
Milner, Com App, 170 S W 2d 472, 
reversing, Civ App , 166 S W 2d 351 
—Higgins V Bankers' Mortg Co, 
Com App , 13 S W 2d 683, revers¬ 
ing Bankers’ Mortg Co v Higgins, 
Civ \pp, i SW2d 102—Bethel v 
Yearwood, Civ App , 142 S W 2d 

927, error dismissed, judgment cor¬ 
rect—Bower v Nelson, Civ App, 
138 S W 2d 601, error refused— 
Hibbs V City Nat Bank of Wichi¬ 
ta Falls, Civ App, 293 SW 350— 
elates V Pitts, Civ App, 291 SW 
948—Harborth v Petermann, Civ 
App, 291 SW 641, reversed on 
other grounds Peterman v Har- 
both, Com App, 300 SW 33—Med- 
earis v Buratti, Civ App , 275 S W 
617—Stephenson v Mallett, t'lv 
App, 240 SW 633, error refused— 
Texas Land & Mortgage Co v 
Cooper, Civ App, 67 SW 173, er¬ 
ror refused 

Wvo—Slate Bank of Wheatland v 
Bagley Bros , 11 P 2d 572, 44 Wyo 
214, rehearing denied 13 P 2d 564, 
44 Wvo 456 

29 C J p 885 note 49, p 891 note 85%, 
p 910 note 74 

Character as hoxnestead 

(1) Whether conveyed property 
was homestead, so as to necessitate 
signature of each spouse to deed, is 
determined by homestead character¬ 
istics, or lack thereof, rather than by 
size, or by size of properly remain¬ 
ing—Hlckok v Cowart, 58 I’2d 1240, 
177 Okl 336—Hlckok v Kennedy, 58 
P2d 1236. 177 Okl 331 

(2) House in which family lived 
held a homestead, and the wife, un¬ 
der the circumstances where the hus¬ 
band was incapacitated, was the head 
of the family, within a constitution¬ 
al provision that a * homestead” 
owned by “head of family” shall not 
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restrictions, a conveyance or encumbrance, of home¬ 
stead property executed by both husband and wife 
IS valid and enforceable.^® The extent of the lien 
arising from a mortgage executed by husband and 
wife IS to be determined by the provisions in the 
mortgage,!® and the terms of the mortgage cannot 
be enlarged by the terms of a note which is invalid 


as to the wife.*® 

As a general rule, the effect of these provisions is 
to prohibit all methods of alienation or encumbrance 
other than those therein designated,*! and a con¬ 
veyance or mortgage of homestead property by one 
spouse, in which the other spouse does not join as 
required by law, is generally held to be void,** both 


be alienable without Joint consent of 
husband and wife —Bigelow v 
Dunphe, 197 So 328, 143 Fla 603, re¬ 
hearing denied 198 So 13, 144 Fla 
330 

(3) Wife's homestead rights, ne¬ 
cessitating her Joinder In deeds of 
trust thereto, arise by virtue of use 
and occupancy of the property for 
homestead purposes A vacant lot on 
which a house Is being constructed 
does not assume character of "home¬ 
stead” as to deprive husband of right 
to designate another piece of com¬ 
mon property suitable for home, or 
encumber premises without concur¬ 
rence of wife, or over her protest — 
Continental Southland Savings & 
Loan Aas’n v Palmer, Tex Civ App , 
92 S W 2d 1053, error dismissed 
Bvidence held ■ullloleii.t to show 
that mortgagor’s wife never joined 
in execution of mortgage on home¬ 
stead—Addington v McKee, 282 SW 
078, 170 Ark 1192 

Exception to general law 

Statute prohibiting encumbrance of 
homestead by married person unless 
executed and acknowledged by both 
husband and wife is regarded as an 
cxccritlon to general provisions of 
statute providing that property 
owned by husband before mainage 
and that acquired afterward by gift, 
bcqin st, devise, or descent should 
not be subject to debts or contracts 
of wife, and might be sold or encum- 
beied without wife Joining os effec¬ 
tively as though husband were un¬ 
married —Davies v Metropolitan 
Life Ins Co, 71 P2d 552, 191 Wash 
459, appeal dismissed 69 S Ct. 465, 
306 US 665. 83 L Ed 1061. 

Validity 

It lias been said that these provi¬ 
sions constitute a proper means of 
protecting and perpetuating the 
homestead and that they are not 
open to an objection that by legisla¬ 
tive action only they impair or de¬ 
feat the husband’s right of individual 
conveyance —Caar v Collin, 110 N 
W 81, 15 ND 62J--29 C J. p 887 note 
51 

18 . Cal—Williams V Nieto, 277 P 
513, 98 Cal App 615 
Fla —New York Life Ins Co v 
Oates, 192 So 637, 141 Fla 164— 
Norton v Baya, 102 So 361, 88 
Fla 1 

Kan —Rogler v Bocook, 84 P.2d 893, 
148 Kan 858. 


Okl —^Kelst ▼. Cross, 247 P. 86, 118 
Okl 142 

Tex —Brittain v. Dickson, Civ App , 
60 SW2d 1093, error dismissed 
Additional saenrity 

A wife who Joined with her hus¬ 
band In a mortgage on their home¬ 
stead as additional security to bank 
on notes of her husband and son 
simply pledged her interest in prop¬ 
erty as additional security, since 
bank parted with nothing and she de¬ 
rived no benefit from transaction — 
First Nat Bank v Ten Napel, 200 N 
W. 405, 198 Iowa 816 
Aisignment of rents 

A provision in mortgage given to 
Home Owners* Loan Corporation by 
husband and wife that, in case of 
default in pavment of mortgage debt, 
all rents from the premises should 
be assigned to the mortgagee, was 
not invalid because* moitgaged prem¬ 
ises were a homestead—^Homc Own¬ 
ers’ Loan Corporation v. Benner, 91 
P 2d 9. 150 Kan 108. 

Continaed rasidenoe 
Husband joined by wife may in 
good faith sell homestead to pay 
debts, and fact that they continue to 
reside on the property after sale does 
not as a matter of law avoid the 
transaction —Ellerd v Dollar, Tex 
Civ App, 265 SW 754 
Erasure of word **hoitteBtead” 

As respects spouses’ warranty deed 
of homestead by which wife affirma¬ 
tively relinquished dower and home¬ 
stead rights, erasure of word "home- 
stead” therefiom would have no legal 
effect, and it would be immaterial 
whether word “homestead” was oi 
was not included in recitals of deed 
—Clark v Chapman, 239 NW. 797, 
213 lovva 737 

19. Mich—Carroll v Chauret, 216 
NW 913, 241 Mich 338 

Future advauces 

A provision of a trust deed exe¬ 
cuted by husband and wife that it is 
to secure any further amounts that 
may bo advanced them has been held 
to refer to both mortgagors, and, 
consequently, a subsoqut nt note on 
which the husband is principal is not 
secured by the deed—Davis v Ciaw- 
lord, 168 So 261, 175 Miss -193 

20. Mich—Carroll v Chauret, 216 
NW 913, 241 Mich 3J8 

21. Fla —Thomas v Craft, 46 So 
594, 55 Fla 842, 15 Ann Cas HIS 

No device or Bubterfuge enteied 
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between husband and his creditor, 
such as sale and resale with reten¬ 
tion of vendor's privilege, or sale 
with right of redemption, will defeat 
husband’s right to claim homestead 
exemption for benefit of his depend¬ 
ents — Reymond v. Louisiana Tiust & 
Savings Bank, 148 So. 663, 177 La 
409 

Not property right 

Wife’s veto power against convey¬ 
ance of homestead by husband with¬ 
out her consent is not a property 
right—Kimbrough v. Powell, 108 So 
498, 143 Miss 498. 

Waiver of damagee 

The owner of the legal title to a 
homestead may not impair It by a 
waiver of the right to bring an ac¬ 
tion for damages to the homestead 
in derogation of the statutory provi¬ 
sions requiring the signature of the 
spouse to a valid conveyance or en¬ 
cumbrance — Conlon V City of Dick¬ 
inson, ND, 6 NW2d 411, 1-4 2 ALR 
525 

22 . Ala —Lazenbv v Lazenbv, 15 
So 670, 229 Ala 426—Ca/ey v 

Hart, 94 So 298, 208 Ala 316— 
Burgin V Hodge, 93 So 27, 207 Ala 
315 

Ark—Callaway v Ashby, 95 S W 2(1 
907, 192 Ark 920—Jobnst>n v Com¬ 
monweal th Building & Loan 
31 SW2d 136, 182 Ark 226- Wat¬ 
son V Poindcxtei, 5 S W 2d 299, 
176 Ark 1065—Hall v. Mitchell, 1 
S W 2d 59, 175 Ark. 641—Adding¬ 
ton V McKee, 282 SW 678, 170 
Ark 1192 

Iowa—Thayer v Sherman, 255 NW 
506, 218 Iowa 451 

Ky—Damron v Pikevllle Grocery 
Co, 2 SW2d 366, 222 Ky 749 
La—Reymond v Louisiana Trust 
Savings Bank, 148 So. b63, 177 La 
409 

Minn—Kingery v Kingcry, 241 NW 
583, 185 Minn 467 
Neb —Storrs v Bollinger, 196 N W 
512, 111 Neb 307 

Okl—Standaid Savings & Loan Ass’n 
v A(ton, 63 P 2d 15, 178 Okl 400 
—Montgomery v Wise, 62 P 2d 64 7, 
179 Okl 24 7—First Nat Bank v 
Good, 260 P 47.1, 127 Okl 251 — 
Abbott V' Indepf'iident Torpedo Co , 
224 V 70S 98 Okl 2 19—Bibhoff v 

Myers, 223 P 165, 101 Okl 3G— 
Thomason v Martin, 222 P 511, 97 
Okl 17—Fetterman v. Franklin, 
211 P 403, 88 Okl 1—Baker v 
Grayson, 207 P 301, 86 Okl 159 
SD—Farmers* & Merchants* Nat 
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as to his interest and her rights therein,^3 although, 
as discussed supra § 124, in some jurisdictions a 
conveyance or encumbrance of a homestead by one 
spouse IS upheld subject to the homestead right 
The object of such requirements is to protect the 
wife and family of a homestead claimant against 
his improvidence,24 as well as against the rapacity 
of the creditor 25 The fact that a full consideration 
was paid cannot prevent the operation of the rule 
established by the statute that a conveyance by the 
husband without the joinder of the wife is invalid 26 

Where the marriage is void, the restrictive pro¬ 
visions as to joinder of the wife in the transfer of 
a homestead do not apply 27 

The fact that the husband procures another wo¬ 
man, who IS described as his wife, to join with him 
in the execution of an encumbrance on the home¬ 
stead cannot serve as a protection against the claim 


of the wife or estop her to deny the validity of the 
mortgage 2® A grantor’s conveyance of the home¬ 
stead is not invalidated by failure to secure the sig¬ 
nature of a woman with whom he lived upon the 
premises but who was not his lawful wife 29 

Convc\ance by wife. It has been said that the 
constitution and laws may confer on married wo¬ 
men such absolute right to the disposition of their 
own separate property that a married woman who 
is the owner of the homestead may convey it with¬ 
out the husband joining in the instrument On 
the other hand, ordinarily under the various con¬ 
stitutional and statutory provisions the consent and 
joinder of the husband m a transfer or encum¬ 
brance of the homestead by the wife arc as essen¬ 
tial as the wife’s consent and joinder in a transfer 
or encumbrance of the homestead by the husband ,21 
and a conveyance or encumbrance by a wife of 
homestead property owned by her is void22 and is 


Bank oT Milbank v Bank of Tom- 
mercf‘ of Milbank, 206 NW 691, 40 
SD no 

Wis—Eaton Center Co-op Cheese Co 
V Ilnntz. 241 N W 620, 209 Wis 
170—Helander v Woffensen. 101 N 
W 964, 179 Wis o20 
W>o—‘=!talc Bank of Wheatland v 
BaRley Bros, 11 P 2d 672, -44 Wvo 
241, rehearing: denied 13 P 2d 664, 
44 Wvo 456 
Decretal sale 

l’ur( hasers at decretal sale are 
not entitled to immediate possession, 
as against wife who did not surren¬ 
der her right of dower or homestead 
m land sold, as wife may claim 
homestead even after sale—Conrad 
V Martin, 270 SW 805, 208 Ky 411 
PaBses no title 

(1) \ deed to a homestead with¬ 
out wife joining therein passes no 
title—Phillips V Smith, 107 So 841, 
214 Ala 382 

(2) Where the property sought to 
be conveyed does not exceed the 
homestead exemption in value, a con¬ 
veyance not signed by the wife is 
wholly ineflcctual to convey any in¬ 
terest whatever In the premises — 
Bailey v Hamilton, 169 NE 743, 337 
III 617 

Secovery of interest 

Where wife did not consent, In 
manner provided bv statute, to sale 
or exchange of realty in which she 
had a homestead right, she and her 
husband were entitled to recover In¬ 
terest in realty that husband’s deeds 
undertook to convey—Cleveland v 
Milner, Tex Com Vpp , 170 S W 2d 

472, reversing, Civ App , 166 S W 2d 
351 

Heforxnation 

Deed of trust securing loan, and 
executed by husband only was not 
subject to be reformed so as to em¬ 


brace land constituting homestead, 
notwithstanding representation bv 
husband that buildings were upon 
land embraced in trust deed —Fed¬ 
eral l^and Bank of New Orh'ans v 
Miles, 152 So 472, 169 Miss 43 
&antB 

Administratrix of wife who did not 
join husband in conveyance of home¬ 
stead property had no right to collect 
rents on land from grantee or his 
successors in interest—Thompson v 
Marlin 243 P 950, 116 Okl 159. 45 A 
I. R 388 

Valuation of homeataad was unim¬ 
portant. in wife's suit to quiet title 
against purchaser of homestead from 
husband without wife’s consent — 
O’Neill V B<‘nnett, 207 NW 54 3, 49 
SD 524 

23. Ala —People’s Bank of Red Bev¬ 
el V Barrow & Wiggins, 94 So 600, 
208 Ala 433 

Mo —Gum V Wolflnbarger, 93 S W 2d 
667, 338 Mo 968—Haines v t^ar- 
roll, 58 SW3d 1017, 327 Mo 1026 

24. Miss—McDonald v Sanfoid, 41 
So 369, 88 Mis,s 633, 117 Am S H 
758, 9 Ann Cas 1 

29 C J p 887 note 62 
Benefit of all interested 

(1) The provisions of such stat¬ 
utes are for the benefit of all who 
are interested in the homestead 
They are designed as a protection to 
the wife, children, and the husband 
himself—Thayer v Sherman, 255 N 
W 606, '218 Iowa 461 

(2) The object sought is to protect 
and preserve the home for the benefit 
of the family as a whole—Cordon v 
City of Dickinson, N D, 6 N W 2d 
411, 142 A L R 625 

Passage of homeBtea4 law mani¬ 
fests a legislative policy precluding 
the possibility of a wife being divest- 
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ed of the home by the acts of her 
husband perpetrated either with a 
design to defraud her or through 
misguided or Imprudent business 
lran->a( lions in which she had no 
part—Myrrs v Matlcv C C A Nev , 
130 FJd 775, affirming, DC. In re 
Matlev, 47 F Supp 658, certiorari 
gianted Mvers v Matlev, 63 S Ct 
4’36, 317 ITS 621, 87 L Kd -, af¬ 

firmed 63 SCI 780 

25. Tex—Jones v Goft, 6 3 Tex 24 8 

26. Tcnn—Caiuthers v Caruthers, 2 
I^ea 71—Mash v Kuss<*ll, 1 Lea 
643—Carter v Hatton, King Dig 
1231—Williams v Williams, King 
Dig 1231 

27. Tex—Middleton v Johnston, 
Civ App , 110 RW 7S9 

28. Cal —Rrcuritv L & T Co v 
Kauffman, 11 P 467, 108 Pnl 214 

26. Town—Goodwin v Goodwin, 85 
NW 31, 113 Iowa 319 

30. Mich —Buckingham v Bucking¬ 
ham, 45 NW 601, 81 Mich 89 

31. Tex—Gonzales v Gonzales, 273 
SW 798, 1 16 Tex 16, reversing. 
Civ App, 25fa SW 658 

29 CJ p 887 note 60 

32. Miss—Breland v I’arker, 116 
So 879, 150 Miss 476 
Provision of constitution that all 

property' of a wife owned bv her be¬ 
fore her marriage or lawfully ac¬ 
quired aflerw’-ard shall bo her sep¬ 
arate properly and not subject to 
lui'^band’s debts without her consent 
given by some instrument in writ¬ 
ing does not modify or affect opera¬ 
tion of constitutional provision reg¬ 
ulating the execution of conyevanc- 
es and mortgages of homestead real- 
tv, whether the wife or the husband 
Is the head of the fdmil> and the 
owner of the homestead realty —Big¬ 
elow V, Dunphe, 198 So 13, 144 Fla. 
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insufficient to divest the husband of his homestead 
rights.33 

A deed of the homestead from the husband to the 
wife does not operate as a surrender of the hus¬ 
band’s homestead rights in the property conveyed 
so as to enable the wife to convey the homestead to 
another without the joinder of the husband 34 

Husband unpriwned Notwithstanding a hus¬ 
band IS in jail, a conveyance by the wife without 
his joinder will be void where he does not lose his 
status as head of the family by reason of the con¬ 
tinued relationship between himself and his wife 
and his resumption of his ordinary relations with 
his family as soon as he is released 36 

Injunction against interference A decree in an 
action for divorce denying a divorce to both par¬ 
ties and enjoining the wife from interference with 
the husband’s possession of homestead does not di¬ 
vest the wife’s interest therein so as to render valid 
a conveyance by her husband without her consent 
or joinder 36 

Knowledge These restrictive provisions apply 
with full force and effect to conveyances executed 
by the husband alone, with the wife’s knowlcdge3'7 
and without objection on her part 38 

Property in excess of exemption Where prop¬ 
erty owned by the husband and occupied as a home¬ 
stead exceeds in value or extent the constitutional 
or statutory exemption, he may without his wife 
joining in the conveyance execute a valid deed or 
mortgage of as much of it as is in excess of the 
cxcmption,33 provided, according to some decisions, 


the land so conveyed is not, and has not been, used 
for any household or other purposes connected with 
the dwelling, although capable of being so used.4<^ 
Also, when he owns several tracts of land and re¬ 
sides with his family on one of them worth as much 
as the homestead exemption, he may convey the 
other tracts free of the homestead right 

b. Particular Kinds of Homestead Property 

Constitutional and statutory restrictions requiring the 
Joinder of spouses m conveyances or encumbrances of 
homestead property have been held to be applicable to 
various kinds of homestead property 

Constitutions and statutes requiring the consent 
and joinder of husband and wife to a conveyance 
or encumbrance of the homestead property have 
been held to apply to community property occupied 
by husband and wife as a homestead,4^ to property 
occupied by them as joint tenants,43 to a business 
homestead,44 to property acquired by husband and 
wife by adverse possession,46 to property for which 
the husband has exchanged his homestead and 
which IS to be occupied in its place instead as a 
homestead,46 and to property in respect of which 
the husband had equitable title only 47 

Homestead held under contract of purchase Un¬ 
der some constitutions and statutes, where land is 
held under a contract of purchase and is occiijiied 
as a homestead, rights existing under the contract 
cannot be alienated unless both husband and wife 
join therein,48 unless the assignment is to one who 
has furnished the homesteader with all moneys 
which have been paid on the purchase price ,43 nor 
will a cancellation and surrender of a contract for 


330, denying? rehearing 197 So 328, 
143 Fla 603 

33. Ill—Van Winkle v. Weston, 276 
IllApp 66 

34. Iowa —Spoon v Van Fossen, 5 
NW 624, 53 Iowa -494 

35. Tonn —Bryant v Freeman, 183 
SW 731, 134 Tenn 169, Ann Cas 
1917F 111 

36. Okl —McWhorter v. Brady, 140 
P 782, 41 Okl 383 

37. Mich —King v Burt, 17 Mich 
465, 97 AmD 200 

38w Mich—Bovine v Selden, 119 N 
W 1090, 155 Mich 556, 130 Am S 
R 579 

39. Ill—Mitchell v Mitchell, 159 N 
£ 274, 328 111 186 
29 C J p 898 note 52 
Ck>ntraot gnuLting attonMyi inter¬ 
est in realty recovered In litigation 
to recover interest in estate was not 
void on ground that portion of 
amount recovered was homestead and 
contract was not signed by wife of 


client, where amount iillimatelv set 
apart exceeded homestead exemption 
—Burgin V Godwin, Tex Civ App , 
167 S W 2d 614 
Excess value as security 

A mortgage on house and lot 
owned by husband and occupied as 
a homestead, not validated by prop¬ 
er signature and separate acknowl¬ 
edgment of wife IS void as to the 
homestead, but if it exceeds in val¬ 
ue the homestead right of two thou¬ 
sand dollars mortgage passes the 
equity In the excess value as se¬ 
curity for mortgage debt—Carpenter 
V First Nat Bank, 181 So 239, 236 
Ala 213 

40. Vt -Thorp v Thorp, 39 A. 245, 
70 Vt 46 

29 CJ p 898 note 53 

41. Tenn —Rayburn v Norton, 3 S 
W 645, 85 Tenn 351—First Nat 
Bank v. Meachem, Ch A, 36 SW 
724—Enochs v Wilson, 11 Lea 228 

42 . Tex —Astin v Martin, Civ App , 
289 S.W. 442, reversed on other 

570 


grounds Marlin v Astin, Com App , 
295 SW 584 
29 CJ p 888 note 56 

43. Til—I,.minger v He]penslell, 82 

NE 306, 229 111 369, 120 Am S R 

264 

29 CJ p 888 note 57 

44. Tex—Wlllib V Pounds, 25 S W 
715, 6 TfxCivApp 612 

29 CJ p 888 note 58 

45. Tex—Coler v Alexander, 128 S. 
W 66-1, 60 Tex Civ App 573 

46. Mich—Dikeman v Arnold, 40 N 
W 42, 71 Mich 656 

47. Kan —Holland v Holland, 132 P. 
989, 89 Kan 730 

29 C J p 888 note 61 

48. Kan —Southern v Linville, 33 P. 
2d 123, 139 Kan 850 

Mich —Ter Keurst v Zinkewlcz, 235 
NW 191, 263 Mich 383 
Minn —Craig v Baumgartner, 254 N 
W 440, 191 Minn 42 
29 CJ. p 889 note 83 

49 . Iowa. — Dahl v Thompson, 67 N, 
W. 579, 98 Iowa 599. 
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purchase of a homestead be sustained, which is not 
executed by both spouses;®® nor a renunciation of 
title by the husband alone, where he has practically 
paid the purchase price of the property.®^ 

Homestead of leased premises It has been held 
that the wife must join in an assignment or surren¬ 
der of a lease under which the husband occupies 
the premises as a homestead ,®2 and the same rule 
has been applied to a building erected on the leased 
premises A new contract modifying a contract 
of purchase and a lease executed between seller 
and purchaser not signed by or consented to by the 
wife are void 

Proceeds of condemnation It has been held that 
a husband, part of whose homestead is taken under 
the right of eminent domain, may dispose of the 
compensation awarded him therefor without the 
consent of his wife®® 

c. Particular Transfers or Encumbrances 

(1) In general 

(2) Contract to convey, mortgage, or ex¬ 

change 

(3) Dedication to public use or grant of 

easement 

(4) Lease 

(5) Relinquishment of equity of redemp¬ 

tion and conveyance of reversion¬ 
ary interest 

(1) In General 

The restrictions relating to the Joinder of husband 
and wife have been applied to or held inapplicable to 
transfers or encumbrances in many and various forms 

Constitutional and statutory restrictions requiring 
the joinder of husband and wife in transfers or en¬ 
cumbrances of homestead property have been held 
applicable to. An agreement fixing the boundary 


line between the homestead property and a tract 
belonging to an adjoining owner,®® an agreement 
to arbitrate differences arising on a partition of 
land where one of the parcels wa» occupied as a 
homestead after partition j®*^ an agreement to repay 
taxes paid by a third person under a tax deed to 
the premises;®® a conveyance of all the minerals 
in the homestead with the right to enter and mine 
or drill for them,®® a disclaimer of water rights 
appurtenant to the homestead,®® a gift of home¬ 
stead land to the son of the person owning the 
homestead the creation of a hen for materials 
purchased m improving the homestead ;®2 the giv¬ 
ing of an option on the homestead,®® and a mort¬ 
gage on crops, raised upon the homestead land, 
where it is given to secure payment for supplies 
used in their cultivation 

On the other hand, the restrictive provisions un¬ 
der discussion have been held inapplicable * Where 
the husband contracts to deliver fruit to be grown 
upon the premises ,®® where the husband disposes 
of proceeds of the land realized from an involun¬ 
tary alienation,®® where the husband waives the 
exemption from garnishment of money derived 
from an insurance policy on the homestead,®'^ 
where one homestead is exchanged for another,®® 
where the property, although occupied as a home¬ 
stead, is above the statutory value,®® to the filing 
of a plat and incorporation of the homestead as an 
addition to a city, notwithstanding the resulting re¬ 
duction in the extent of the homestead exemption,'^® 
and where the premises are purchased by the hus¬ 
band in his own name to defraud his creditors 
A statute giving the wife veto power against en¬ 
cumbrances or conveyances by her husband of the 
exempt homestead imposes no limitation on his 
rights to deal with the indebtedness secured by the 
homestead.'^® Statutes requiring the wife’s consent 


60. Iowa—Lessen v Goodman, 66 
NW 917, 97 Iowa 681, 59 Am S R 
432 

29 C J p 889 note 86 

61. Tex—Arnold v Macdonald, '55 S 
W 629, 22 Tex Civ App 487 

62. Iowa—Wright v Flatterlch, 281 
NW 221, 225 Iowa 7B0 

29 C J. p 889 note 88 

53. Ala—^Watts v Gordon, 65 Ala 
546—Weber v Short, 55 Ala. 311 

29 CJ p 889 note 89 

54. Kan—Walz v. Keller, 169 P. 196, 
102 Kan. 124. 

55. Minn —Canty v Latterner, 17 N 
W 385, 31 Minn 239 

56. Kan —Kastner v. Baker, 139 P 
1189, 92 Kan 26 

29 CJ. p 894 note 78. 


57. Tex —Oldham v. Medearie, Civ 
App, 40 SW 350 

58L Iowa—^King v Bolt, 130 N.W 
818, 151 Iowa 1. 

59. Tex —Stephenson v, Mallett, 

Civ App, 2*40 S W 633, error re¬ 
fused 

GO. Idaho—Stowell v. Tucker, 62 P 
1033, 7 Idaho 312 

61. Ark—McLeod v McLtod, 198 S 
W 115, 130 Ark 481 

62. Mich—^Wallace Sons Co v Wll- 
kin.son, 148 NW 166, 181 Mich 
693 

29 O J p 894 note 83. 

63. Tex—Miller v Gray, 68 S W 
517, 29 Tex Civ App 183 

64. Ga —Martin v. Davis, 30 S E 
753, 104 Ga 633. 
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65. Mich—Dickey v Waldo, 56 N 
W 608, 97 Mich 256, 23 L R A. 
419 

29 C J p 899 note 61 

66. Minn—Cantv v I.atterner, 17 
NW 385, 31 Minn 239 

67. Tex—Whiteselle v Jones, Civ 
App, 39 SW 405 

88. Tex—Slavin v Wheeler, 61 Tex 
654 

69. Ala—Farley v Whitehead, 63 
Ma 295 

29 CJ p 899 note 65 

70. Kan —Fletcher v. Weigel, 102 
P2d 1055, 162 Kan 104 

71. U S —In re Boothroyd, D C 
Mich, 3 FCas No 1,653 

29 C J p 899 note 66 

72. Miss—McP'^rlane v Plant, 188 
So 530, 185 Miss 616. 
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to an alienation of the homestead do not apply to 
a descent of the land on the husband’s death A 
statute providing that no deed of conveyance of a 
homestead shall be valid unless both husband and 
wife execute it does not include a sheriff’s deed 
made pursuant to sale on execution 

Chattel mortgages A chattel mortgage on im- 
jirovements on homestead premises has been held to 
be invalid where both husband and wife did not join 
in the mortgage In some jurisdictions a mort¬ 
gage given on fruit produced by cultivation on the 
homestead is not an alienation of the homestead 
real estate requiring the joint consent of husband 
and wife 

Conditional conveyances. It has been held that a 
husband cannot, without the consent of his wife, 
make a conditional sale of his equitable interest in 
land occupied by him as a homestead 

Convevance of part of premises occupied as 
homestead The restrictive iirovisions requiring 
the joinder of the spouses have bten held not to 
apply where the part conveyed is a portion of the 
homestead tract, but enough remains to satisfy all 
homestead demands The invalulity of a convey¬ 
ance by the husband, without the ]oinder of his 
wife, of so large a jiortion of the tract of land oc¬ 
cupied by them as a homestead that the \alue of the 
jiart retained is less than the statutory exemption, 
IS not affected by the fact that the husband owns 
and retains other land worth more than the amount 
which can be held exempt as a homestead Where 
a husband and wife are occupying as a homestead 
more land than the law exempts as such, and the 
homestead has not been selected and platted as re¬ 
quired by law, It has been held that a mortgage 
executed by the husband alone on any part of the 
land so occupied is invalid 

Conveyance of timber Some decisions hold that 
a coincyance of timber on homesUad property is 
ineffectual without the consent and joinder of both 


husband and wife in the conveyance,®^ except, per¬ 
haps, to grant a mere license which may be termi¬ 
nated on notice not to cut further timber on the 
premises Other decisions hold that, althoiigh the 
owner of the homestead is forbidden to convey the 
homestead without his wife joining in the convey¬ 
ance, a sale by him of timber thereon will be valid 
if the use of the lands as a homestead is not in¬ 
terfered with or the value of the homestead im¬ 
paired by the sale of the timber 

Licenses In applying the restrictive provisions 
under discussion, it has been held that the husliand 
need not join in a wife’s grant of a license to use 
a stairway situated on her land, no casement being 
created,®^ and that a husband may, without the 
joinder or assent of the wife, give a v,ilid license 
to remove minerals where the wife has knowledge 
thereof and makes no obiection On the other 
hand, a contract granting a license to take oil and 
gas from a homestead has been held to he void 
where there was no compliance with a statute re¬ 
quiring joinder of husband and wife 

Partition deed Where tenants in common ob¬ 
tained title simultaneously, consent of defendant’s 
wife to partition was unnecessary, as defendant’s 
light of homestead w'as subject to idaintiff’s right of 
partition 

Release of disputed claim Wlurc a wife’s claim 
to property which she and her husband were occu¬ 
pying as a homestead was disputed by others, her 
release of all claim thereto, although incidentally 
extinguishing the homestead, is valid without the 
husband joining therein, as required by statute or 
a valid conveyance of a homestead 

Replacing lost deeds Statutory requirements as 
to joinder of husband and wife in the same deed in 
making a conveyance of the homestead do not ren¬ 
der invalid a transaction by which the husband’s 
grantor replaces .i lost deed to the husband by a 
deed to the wife in which the husband acquiesces 


73. Til—Turner v Bennett, 70 Ill 
263 

74. Nev—MeGill v Lewis, 118 P 2d 
702, dt‘nN in>^ reliearing' 116 I’2d 
581 

75. Mont—VValttrson v Bonner Co. 
48 P 1108, ly Mont 551, 6l Am 
S It 527 

70. Fla—Gentile Bros v Bryan, lit 
So 630, 101 Fla 233 

77. Kan—Moore v Reaves, 15 Kan 
160 

7a Vt—Thorp V Thoip, 39 A 245, 
70 Vt 46 

29 CJ p 899 note 69 

70. Tenn—Cottrell v Rogera, 42 S 
W 445, 99 Tenn. 488. 


80. Iowa—Goodrjch v Blown, 18 N 
VV 80'J. 63 Iowa 2 17, distinguishing 
Ilelff’nsti'in v Cd\e. 3 Iowa 287, 6 
lowQ, 174 

81 Ark Mdwards v Jones, 123 S 

W2d 286, 197 Ark 229 

Miss— Robtrt G Bruce Co \ Spears, 
181 So 333, LSI Miss 786 

29 CJ p 891 note 29 

82. Miss —Blair v Rusnell, 81 So 
785 120 Miss 108 

83. Iowa —Harkness v Burton, 39 
Iowa 101 

Tex —Downey v Dowell, Civ App , 
207 S VV 585 

29 CJ p 891 note 31 

84. Iowa —Stokes v Maxson, 84 N 

572 


W 949, 11 i Iowa 122. 86 Am S R 
367 

85. Iowa —Harkness v Burton, 39 
Iowa 101 

80 Okl —inilv V I.G Flore County 
Gis Flee trie Co. 120 P 2d 774, 
190 Okl 88 

87. Tex— Per d y Howard. 9 S W. 

109 71 Tex 204 

29 C.T p 899 note 72 

88. Iowa— LiJIjg V Sliriver, 179 N 
W 632, 190 Iowa 801 

29 C J p 899 nolo 73 

80. Iowa—Hays v Dean, 164 N.W. 

770, 182 Iowa 619 
29 CJ. p 899 note 74. 
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Reservation of life interest to wife. These re¬ 
strictive provisions apply notwithstanding: a reser¬ 
vation in the conveyance of a life interest in the 
property for the wife’s benefit.^® 

(2) Contract to Convey, Mortgage, or Ex¬ 
change 

Under the various constitutional and statutory re¬ 
strictions it IS generally held that a contract to convey* 
mortgage, or exchange homestead property executed by 
one spouse* and in which the other spouse does not Join* 
Is invalid 

In applying the restrictive provisions under dis¬ 
cussion, while there is some authority to the con¬ 
trary,in most jurisdictions husband and wife 
must join in the execution of an agreement to con¬ 
vey the homestead,to mortgage it,93 or to ex¬ 
change It The rule has been applied to verbal 
contracts to convey the homestead,even though 
the uifc consents to,^® or subsequently ratifies, the 
contr,ict,37 the husband alone afterward exe¬ 

cutes a d( ed in accordance with it 

A conveyance which is invalid for noncompliance 
with the requirements as to consent and joinder of 
husband and wife is not enforceable as an agree¬ 
ment to convey 

Wai 7 fcr of ricjhls by 7vtfc While a contract for 
the sale of a homestead, in which the wife did not 
join, IS void, her joinder m the deed, which was in¬ 
tended to be delivered, and whicli was deposited 
in escrow', waives her homestead rights on its sub¬ 
sequent delivery ^ 


(3) Dedication to Public Use or Grant of 
Easement 

In tome Junsdictiont a husband may grant an ease¬ 
ment over homestead property owned by him* without 
the joinder of his wife, where the easement granted does 
not materially Interfere with the use of the property as 
a homestead 

In some jurisdictions it is held, under the par¬ 
ticular constitutions and statutes, that no right of 
way over homestead property can be granted ex¬ 
cept by the joint deed of husband and wife ^ On 
the other hand, in other jurisdictions in applying 
the particular restrictions applicable it has been 
held that a dedication of the homestead property, 
in which the wife does not join, for a purpose 
w'hich practically excludes all use of the premises 
as a homestead, is void ^ Likewise the grant of 
a perpetual casement which materially impairs the 
use and value of the homestead is invalid without 
the signature of the wife ^ The husband, however, 
may, without the concurrence of his wife, grant a 
right of way over the homestead, provided it does 
not materially interfere wuth the use of the prem¬ 
ises as a home and this rule has been applied in 
respect of private ways,^ railroad rights of way,*^ 
and roads^ and streets ® 

(4) I.ease 

In some Jurisdictions a husband cannot lease home¬ 
stead property without his wife’s Joinder In other Ju¬ 
risdictions the husband cannot lease homestead property 
without the wife’s consent if it will interfere with its use 
as a residence 


90. Muh—rinfl‘4>v v Monroe, 73 N 
W 167. 115 Mirh 282 
Wi‘>.—r^nson v Mason 19 N W 
420 60 Wis 177 

91 K\ —Hanna v Cay, 78 SW 91B, 
27) Kv L 1701 

29 r J p SRO note 2 

92 Ark—Watson v Poindexter, 5 S 
W 2tJ 200, 176 Ark 1065 

Mo--r;um V Wolflnbarprt r 91 S W 2d 
667, 1^8 Mo 068—Haines v Car- 
roll IS S W 2d 1047, 227 Mo 1026 
29 C J p 889 note 3 
If rig'lit of repurchase rested onlv 
on an option executed by the hus¬ 
band alone the day afti'r refeivinj? 
the deed it would without doubt be 
unenfoieeable—Papcnthien v Coerp- 
oi lOS NW 391, 184 Wis 156 
In Texas 

(1) \ contract by the husband to 
tonvev the homestead is not unlaw¬ 
ful — Gibson & Johnson v Ward, 
Civ App, 35 S W 2d 821, error dis¬ 
missed, followed In Gibson v Canon, 
36 S W 2d S28 and Gibson & Johnson 
V Axe. 35 S W 2d 828 

(2) Other particulars of Texas 
rule see 29 C J p S89 note 3 [e] 

93. Iowa—Clay v Richardson, 13 

NW 644, 59 Iowa 483 


94 Mich—Hoy’'in( v Sclden, 119 N 
W 1090, 155 Mich 656, 130 Am S K 
679 

29 CJ p 890 note 5 

95. Iowa — Stickley v Widlc, 98 N 
W 135, 12 2 Iowa 400 

Mich—Fleming v Fleminp, 168 NW 
157, 202 Mich 616 

96. Mich—Fleming v Fleming, su¬ 
pra 

97. Town —Stickley v Wldle, 98 N 
W 135, 122 Iowa 400 

9R. Mich—Fleming v Fleming, 168 
NW 157 202 Mich 615 

29 C J p 890 note 9 

99. Ala—Ilendeison v Kirkland, 28 
So 674, 127 Ala 185—Jenkins v 
Harrison, 66 Ala 345 

1. Minn—Lussnig v Investors’ Se¬ 
curity Assoc , 186 N W 574, 150 

Minn 491 

2. Ala—Alaliama Power Co v Cor¬ 
nelius 100 So 207, 211 Ala 246 

29 CJ p 889 note 97 

3. Cal—San Francisco v Grote, 52 
P 127, 120 Cal 59, 65 Am S R 155, 
41 LRA 335 

Mich—Jaspei Tp v Martin, 126 N 

573 


W 437, 161 Mich 336, 137 Am S R 
508 

4 ND—Conlon v City of Dickin¬ 
son, 5 K \V 2d 411, 142 ADR 525 

SifiTlit to take water 

A husband alone cannot contract 
with a railway company einpoyy erinpr 
il to use water from n spring located 
on his homestead, and to enter on the 
homestead to erect necessary’^ pump¬ 
ing works—Houston & T C It Co 
V Cluck. 72 SW 83. 31 Tex Cu App 
211 

5 Tex—Wilson v' Guadalupe Coun¬ 
ty tpp , 58 S 2d 1067, eiror 

retus( d—Gates v Pitts, f’lv App , 
2 S W 2d 307—Denton County v 
Sauls, Civ \pp , 265 SW 1091 

8. Iowa -Maxwell v McCall, 124 
N tv 760, 145 Iowa 687 

7. loyvn —Ottumyva, C F & St P. 
R (^o V McWilliams. 32 NW 315, 
71 Iowa 164 

29 CJ p 889 note 95 

8 . Tex — Wilson v Guadalupe (’oun- 
ly^ CjvApp, 58 S W 2d 1067, error 
refused 

9. Tex—Gates v Pitts, Civ Vpp, 1 
S W 2d 307 

1 29 C J p 8S9 note 96 
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Under some constitutions and statutes it has been 
held, without qualification, that a lease of home¬ 
stead premises, in which the wife did not join^ 
is absolutely void The husband may, of course, 
lease premises in which no homestead has been se¬ 
lected, without his wife’s joining in the lease.^^ 

In some jurisdictions the husband cannot lease 
and transfer possession of the homestead without 
the wife’s consent if its use and enjoyment as a 
place of residence will be thereby interfered with 
and, on the other hand, in a number of decisions it 
13 held that, if a lease will not interfere with the 
use or enjoyment of the premises as a homestead, 
the wife’s consent is not necessary to the validity of 
the lease 

L^asc of homestead and personal property is good 
as to the latter, although executed by the husband 
alone.i^ 

(5) Relinquishment of Equity of Redemption 
and Conveyance of Reversionary In¬ 
terest 

Under some statutes a husband cannot relinquish an 
equity of redemption to the prejudice of hia wife’s home¬ 
stead rights without her consent It has been held that 
It is not necessary for the wife to Join in a conveyance 
of the reversionary interest after the termination of the 
homestead. 


Under some homestead laws the relinquishment 
by a husband, without his wife’s knowledge or con¬ 
sent, of a right to redeem from a mortgage will not 
bar her right of homestead.^® A conveyance of 
such future interest in homestead premises as may 
arise after the homestead has terminated, where 
such conveyance is permissible, is not within the 
requirement of the statute that the wife shall join 
in a deed of the land.^® A conveyance by the hus¬ 
band alone, reserving the use of the property con¬ 
veyed to himself and wife during their lives, is in¬ 
valid if It gives the grantee any present rights in 
the property which amount to an encroachment on 
the wife’s homestead privilege ,1*^ and the same is 
true where the husband reserves the right of pos¬ 
session, and the rents and profits during his life, 
but does not reserve the wife’s interest in the home¬ 
stead 

d. Conveyances by Unmarried Persons or after 
Separation or Abandonment 

A requirement of the homestead laws that spouses 
Join in the execution of conveyances or encumbrances of 
homestead property Is inapplicable to conveyances or en¬ 
cumbrances by an unmarried person, but such restriction 
usually IS applicable to a conveyance or encumbrance 
where the spouses have separated and are living apart. 

Constitutional and statutory provisions requiring 


10. Ark—Mid-Continent Potroloum 
Corporation v Smith, 66 S W 2d 
420. 186 Ark 828 

N P—JesMcn v Pingrel, 257 NW 2, 
65 NI) 209 

Wis—Hovie V TMcshok, 203 NW 
910, 187 Wis 55 
29 C J p 890 note 15 

Xn Texas 

(1) A lease by the husband of an 
unabandoned homestead for a period 
of longer than one year is void, un¬ 
less the wife Joins in such lease in 
the manner provided by law—I^elgh 
V Wampler Civ App , 83 S W 2d 1012 
—Simms Oil Co v llutledge, Civ 
App , 53 S W 2d 673, modified on oth¬ 
er grounds 86 S W 2d 209, 126 Tex 
37 

(2) The wife cannot be deprived of 
her homestead rights by husband’s 
acceptance of lease from party hav¬ 
ing no title to the land—Simms Oil 
Co V Rutledge, supra 

(3) Minerals In place in Texas are 
a part of the lands they underlie, 
and it is well settled that, as such, 
when part of the homestead tract, 
they cannot be conveyed away or 
leased by the husband’s deed alone 
U S —Evans v Mills, CCA Tex , 67 

F2d 840 

Tex —Grissom v Anderson, Civ App , 
48 S W 2d 809, reversed on other 
grounds 79 S W 2d 619, 125 Tex 26 

(4) For purpose of divesting a 


husband and wife of any inti'rost in 
premises, which w'ere at the time 
their homestead, a lease signed bv 
him, but not by her, in effect recog¬ 
nizing a third person as landlord, 
and making them his tenants, is void 
—Gutierrez v Cuellar, Civ App , 236 
SW 497—29 CJ p 888 note 69 

11, ND—Wegner v Lubenow, 95 N 
W 442, 12 ND 95 

12. Ga—Pritchett v Davis, 28 S E 
666 Idl Ga 236, 65 Am S R 298 

29 C J p sno note 17 
Oil and gas lease 

(1) An oil and gas lease contain¬ 
ing the usual provisions of such a 
lease, covering a homestead, is such 
a grant of the use and oci upancy of, 
and interest in, the homestead as re¬ 
quires the joint consent of both the 
husband and wife 

n S —Sperry Oil & Gas Co v Chis¬ 
holm, Okl. 44 set 372, 264 US 
488, 68 L Ed 803, affirming in part 
and reversing in part, CCA, 282 
F 93, which affirm^:, D C , Chisholm 
V Creek & Indiana Development 
Co, 273 P 589—Evans v Mills, C. 
C A Tex , 67 F 2d 840 
Okl —Farmers’ Union Co-op Royalty 
Co V. Adams, 77 P 2d 68, 182 Okl 
245 

29 CJ p 890 note 17 [a] 

(2) Joint consent of the husband 
and wife is necessary to give validity 
to a lease of the homestead for a 
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period of twenty-one years, with the 
privilege of prospecting for coal, 
oil, and other minerals upon anv or 
dll portions of the homestead, at the 
pleasure of the lessee, diul the rtsrhl 
to erect derricks, engine hous< s, and 
building<4 for storage pm poses, if 
needed —Wea Gas, Coal & Oil Co v 
Franklin Uand Co, 38 P 790 .51 Kan 
:)33, 45 Am S R 297—Franklin l-and 
Co V Wea Gas, Coal & Oil Co , 23 P 
630 43 Kan 518 
Bight of occupancy 

A lease on a homestead, by the 
terms of which the lessee would oc¬ 
cupy It to the exclusion of the fam¬ 
ily of the owner, executed by the 
husband alone and not consented to 
by his wife, is invalid—Bennett v 
Glazier, 66 P 2d 370. 145 Kan 671 

13. Minn—Bacon v Mirau, 181 N 
W 679. 148 Minn 268 

29 C J p 891 note 18 

14. Vt—Welch V Miller, 39 A. 749, 

70 Vt 108 

15. Iowa —Haggerty v Brower, 76 
NW 321, 105 Iowa 396 

le. Iowa—Reilly v Reilly. 110 NW 
415. 135 Iowa 440 
29 O J p 893 note 73 
17. Wis — Town V Gensch, 76 NW. 
1096, 101 Wis 445, rehearing de¬ 
nied 77 NW 893, 101 Wis 445 

la Ark.—Park v. Park, 72 S W. 993, 

71 Ark. 283. 
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the joinder of spouses in transfers of homestead 
property do not restrain the powers of alienation 
possessed by unmarried persons,whether such 
person be the surviving husband or wife,^^ or the 
head of a family who is unmarried A deed or 
mortgage of homestead property signed and ac¬ 
knowledged at a time when the grantor was a mar¬ 
ried person is not invalid for failure of the other 
spouse to join therein where it is not delivered 
until after the death of such other spouse 22 Where 
a single man contracted to sell and convey his 
homestead and thereafter married, the homestead 
rights of the wife in the land were subordinate to 
the contract, irrespective of whether or not she 
had notice of the contract before the marriage 
Where a mortgage is given by an unmarried debt¬ 
or on land subsequently claimed by him as a home¬ 
stead after his marriage, the mortgage may be 
enforced against the homestead,especially where 
the mortgage has been transferred to a third per¬ 
son 25 

As a general rule under the various homestead 
laws neither spouse can mortgage or convey the 
home tract without the other's consent, even though 
they arc not living together at the time 26 The rule 


has been held to apply in case of a conveyance by 
the husband, although the wife at the time is living 
in another state,27 or although in fact she had never 
lived in the state where the homestead property is 
situated 28 The wife's absence from the prem¬ 
ises does not authorize the husband to convey or 
encumber the homestead without her joinder as 
required by statute,29 particularly where such ab¬ 
sence docs not amount to abandonment 20 On the 
other hand, under some constitutions and statutes, 
after separation or abandonment one spouse may 
encumber or convey homestead property belonging 
to him or her without the consent or joinder of the 
other spousc.31 Where the statute requires the 
joinder of Ihc wife wheie the husband is living 
with her, and the spouses have separated and are 
living apart, the husband’s conveyance of homestead 
propert> belonging to him is valid without the wife’s 
signature 22 Under some statutes a husband may 
convey the homestead without the joinder of his 
wife who has never been a resident of the state 35 
A statute requiring the conveyance of a married 
person’s homestead to be executed and acknowl¬ 
edged by both husband and wife has been held not 
to be intended to apply to an instance where the 
wife was alvv.iys a nonresident alien without any 


1 ®. Iowa —Srott v. Brenton, IBO N 
W ns. 168 Iowa 201 
20 CJ p 897 note 3.0 

20. Ark—Veith v Jack^ion, 1 SW 
2(J 66, 175 Ark 874 

20 CJ p 807 note 40 
Rip:ht of surviving wife or husband 
to transfer or encumber homestead 
acquired by survival see infra §§ 
28.S, 286 

21. Fla—Johns v Bowden, 66 So 
155, 68 Fla 32 

29 C J p 898 note 41 

22. Ark—Veith v Jackson, 1 SW 
2d 66, 175 Ark 874 

Miss—Ladner v Moran, 1 So 2d 781, 
190 Miss 826 

23. Miss—Minor V Interstate Grav¬ 
el Co, 94 So 3, 130 Miss 553 

29 C J p 89S note 42 

24. Minn—Spalti v Blumer, 65 NW 
454. 63 Minn 269 

ftenewal notes 

Wife becoming such after her hus¬ 
band, a widower, had convoyed prop¬ 
erty to trustee to secure indebtedness 
could not, after property had been 
sold under trust deed, establish 
homestead rights in property on the¬ 
ory that such rights accrued by vir¬ 
tue of marriage despite prior aliena¬ 
tion. notwithstanding husband after 
marriage executed renewal notes — 
Maples V Staub, 87 S W 2d 1010, 169 
Tenn 348 

25. Minn—^Spalti v Blumer, 65 N. 
W. 464, 43 Minn. 269. 


26. Mich —Rogers v Day 74 N W 
190, 315 Mich 664 69 Am S R 599 

20 C J p 892 note 54 
Peclarations immaterial 

Where a hii‘5band conveyed real es¬ 
tate occupied by himself and wife as 
their homestead, and his wife subse¬ 
quently abandoned him hut was nev¬ 
er divorced, and the husband there¬ 
after executed a deed for such real 
estate, not being Joined by his wife, 
reciting therein that he was a single 
man, and declaring to the purchaser 
that he lived in another state, and 
that the lands conveyed were unoe- 
cupiod, .such subsequent recitation 
and declaration were immatei lal, 
since the homestead character had 
previously been impressed on such 
real estate—Thomason v Martin, 222 
P 511, 97 Okl 17 
X-iving with another 
A deed of homestead by a husband 
to a woman with whom he lived as 
his wife Without a divorce, not joined 
by his lawful wife, was void—St 
Denis v Mullen, 196 NW 258, 157 
Minn 26<6 

27. Ark—Mason v DJerks Lumber 
& Coal Co. 125 SW 656, 94 Ark 
107, 26 LR A,N S , 574 

Neb—Whitlock v Gosson, 53 N W. 
980, 36 Neb 829. 

28. Kan—Chambers v Cox, 23 Kan 
393 

Minn~Rux v Adams. 172 N.W, 912, 
143 Minn 36 
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29. \la—Carey v Hart, 94 So 298. 
208 Ala 316 

20 CJ p 888 note 64 

30. Fla—O’Neal v Miller, 196 So, 
f7N. 14.1 Fla 171, 129 ALR 2.95 

29 C J p 888 note 65 

31. Okl —Kerr v Garrison, 223 P. 
609, lOi Okl 101 

Tex—Service Parts Co v Bizzell, 
CivApp, 120 SW2d 919—Jones v. 
R1 Paso Hltulithic Co, CivApp. 
246 S W 749 

NonrosideiLt wife 

Under a statute providing that 
where the title to the homestead Is 
in the hu.sbcind, and the wife volun¬ 
tarily abandons him for a period of 
one year, or from any cause takes 
up her residence out of the state, he 
may convey or mortgage the home¬ 
stead without being Joined therein 
by her, a deed executed by a mar¬ 
ried man whose wife was never a 
resident of the stale and never lived 
on the land in question, but on which 
he lived until its sale, conveyed title 
to grantee without the signature of 
the wife—Armstrong v Independent 
Oil & Gas Co , 219 P 353, 95 Okl 231. 

32. Miss—Sylvester v Stevens, 191 
So 483, 186 Miss 503—Lewis v 
Ladner, 172 So 312, 177 Miss 473. 
overruling suggestion of error 168 
So 281, 177 Miss 473 

33. Mich —Leonetti v Tolton, 260 
NW 513, 264 Mich 618. 92 A.L R. 
1050 

29 CJ p 828 note 61. 



§ 130 


HOMESTEADS 


40 C.J S 


intention of ever making? the homestead her dwell¬ 
ing place and who was never in this country 
Where the statute merely exempts the homestead 
from sale under coercive process and leaves the 
husband's right to alienate the exemption un¬ 
changed, it has been held that a husband, after 
his abandonment of the wife, has the legal right to 
sell and alienate homestead pioperty owned by him 
without his wife joining in the conveyance 
The rule requiring the joinder of siiouses in 
conveyances or encumbrances of homestead proper¬ 
ty although they are separated has been held to be 
applicable where the misconduct of the sjiouse ex¬ 
ecuting the conveyance or encumbrance is the cause 
of the sejiaration Even where the homestead 
statute requires the wife’s signature only when she 
IS living with the husband, his sole deed has been 
held to be invalid if he has driven her from home 
without cause, and will not permit her to return, 
and the husband will be considered as living with 
her, unless he has left her with a settled deteimi- 
nation iKvcr to return Further, it has been held 
that, unless the homestead provision makes an ex- 
cciition to the riile,^^ a conveyance b> one spouse 
alone, who has been wrongfully abandoned by the 
other, IS invalid 


e. Conveyances and Mortgages between Hus¬ 
band and Wife 

In many Jurisdictions a conveyance or encumbrance 
by the husband to the wife, or to the wife and children, 
is valid without the Joinder of the wife 

In many jurisdictions where the homestead laws 
require conveyances or mortgages of hfimestead 
property to be executed by both husband and wife, 
the husband may make a valid conveyance of,"*! or, 
in some jurisdictions, a valid mortgage on,^^ the 
homestead property to, or in favor of, his wife, 
without her joining m the conveyance or mort¬ 
gage This rule has been extended to a convey¬ 
ance by the husband to a trustee for the wife and 
children,and to conveyances made by a husband 
to third persons who immediately rcconvc>cd to his 
wife,"*^ or to himself and his wife It has been 
held also that the husband may make a conveyance 
of the homestead to his wife and children without 
the wnfe’s joinder,although there is also contrary 
aiithoulyA conveyance by a husband to his 
wife after divorce is valid vMthout her signatuic^^ 
Notwithstanding a convc>ance to the wife, the hus¬ 
band’s light to occnjiy the inemists as a home is 
not defeated thcreliy and, as the law requires his 
consent to his wife’s alienation of the hoim stead, 


34. N't'!)—Kngen v Union Slato 

Hank of Mai \ arc! N W 741 

121 N« b 257, coitior.iri don h cl 5 2 
set 3,1. 284 ITS 65.5. 70 Ed 555 


35. 

Ky—Biannon v 

Bohannon 

W 

2d 10 16, 265 Kv 

394 

36 

Ala —WinUles v 

T^ow« 11, i 


,536 171 Ala 4G 

20 C T p .S02 note 57 


37. IMiss—S(ott V Scott, 19 So 589, 
73 Miss 575 

20 C 1 p 802 not»* 59 

Where no violence was offered hot, 
and whore It is fle.ir that the wife 
agr»‘e(i to a acp.iialion a«;re( menl, 
she IS nol livin^c with h< r husband 
within the rruaning of the statute, 
although the husband without cau&e 
lold the will to leave and tliat he 
would no iont,et live with in r — 
Ttoriid of Ma^ur and Aldeimen of 
Town ol Hooneville v Clay tun, 124 
So too, 155 Muss 428 

38. Miss —Walton v Walton 25 So 
ICb 7G Miss h(>2 71 Am S R 5 U) 

29 r J p 80{ note 00 

39. Tex —Miller v Stine, Civ App, 
00 S W 2(1 107 

20 C I p 801 note G1 

40. Minn—Murphy v Renner, 109 
NW 501. 90 Minn 318, 116 Am S 
R 418, 8 LRA.NS, 505 

29 CJ p 801 note 62 

41. Tex—Martin v Barnum, Civ 
App, 286 S W 550. 551, citing Cor¬ 
pus Juris. 


Va —Rnss V King, 127 SE 100, 101, 
141 \a 155 iMtlng Corpus Juris 
20 CJ p 806 note 20 
Convevanoi hetwec*n husband and 
wife as constituting abandonment 
s( f Infici § 173 
Conveyances by wife 

(1) Wife mav < onvev interest in 

homestead to husband and suhlirl 
prf)p(rtv conve>ed to payment of en- 
(Umbiance—Truro Sav Bank of 
Truio V Foster, 220 N 20, 206 

I<iwa 112 

(2) Wife, at lime of divorce' was 
held to hav(‘ an estati ns homeslpriil 
in separati proper tv of hustMiid that 
(oiild he aliinaled or lonvi'yed bv 
hfi to her husband—First Nat Bank 
v Jeltress, Tex Civ App, 71 S W 2d 
29,8, error refused 

The policy of statutes restraining 
alienation of homc'stcad without 
wife's joining in deed is to protect 
wife, and to enable her to proteil the 
family, and not to Interpose obslai les 
in the way of conveyance of home¬ 
stead to wife or to wife ind chil¬ 
dren with wife’s consent and approv¬ 
al, whatever mav bt the form ut such 
conveyanci*—Hall v Hall, 145 SW 
2d 753, 116 Mo 1217 

42. Okl —Brooks v Butler, 87 P 2d 
1002, 1096, 18i Okl 414, citing Cor¬ 
pus Juris 

29 CJ p 896 note 21 

43. Wis —Riehl v Bingenheimer, 28 
Wis 84 


44 Mith—Stevf'ns v Castcl 29 N 
W 82.8 63 Mich 111 

Neh--M('Mahon v Spellman, 20 N 
W 10 15 Neb 65 J 
29 CJ p 8 96 note 23 

45 Mi(h—Weaver v Mic hello, 160 
NW 612 193 Mirh 572 

46. Tex—Marlin v liarnum, Civ 
App, 286 SW 5 50 

29 (".I p 897 note 25 
R&asou for rule 

'The partus to the instrument 
were the sole (onstituents of the 
family, .ind w( r.innot see how then 
iniovm«.nt of the hornesti^ad was in 
any wav disturbed bv the c onvev- 
am e It was in no si nsf an alumn- 
tion of th< homestead bne^ause all 
niembois of tin l,imil\, gr.intor as 
W'ell as gTanl«‘es, wen left with its 
full possession and cnioyrnenl 
Their situation In that regard ri'- 
mairiecl the same”—^W^hite v Whili, 
T( X 172 S W 2d 205 296, reversing 

Civ App , 168 S W 2d 321 

47. Miss —Chatman v T’oindexter, 

58 So 361 101 Miss 496 

29 C J p 897 note 20 
Stepchild 

Deed signed by husband only, con¬ 
veying part of homestead to wife 
and stepdaughter, wtis ineffective to 
convey interest to stepdaughter, al¬ 
though valid as between husband 
and wife—Smith v Stanley, 132 So 
452, J59 Miss 720 

48. Cal—Crupe v Byers, 14 P 863, 
73 Cal 271. 
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his right cannot be impaired so long as the place is 
used as a homestead.A conveyance to the wife 
for life with remainder to a third person, in which 
conveyance the wife did not join, has been held to 
be invalid 

Contrary view Tn some jurisdictions, however, 
it IS held that the homestead laws requiring convey¬ 
ances of the homestead to be executed by both hus¬ 
band and wife apply as well to conve>ances by hus¬ 
band to wife as to conveyances to strangers 

Mortqaqinq community homestead A homestead 
declared on community jirojicrty cannot be mort- 
g.igul by the wife to her husband to secure money 
lent her by him 
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f. Conveyances Where Husband or Wife Is In¬ 
sane 

In some jurisdictions the restrictions requiring Joinder 
of spouses apply although one of the spouses Is insane; 
but this rule is not followed in all jurisdictions, and under 
some statutes such joinder is unnecessary. 

A constitutional or statutory provision requiring 
joinder or consent of husband and wife to a con¬ 
veyance or encumbrance of the homestead ajqilies 
with full force and cfTcct in case one of the two 
spouses IS insane Jf the homestead laws make no 
exception in case of insanity, it has been held that 
the courts have no power to do so Tn some ju¬ 
risdictions and under some statutes, however, the 
husband or wife of an insane or incompetent spouse 
may convey homestead property A conveyance 
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49. l\Iiss—'Williams v Green, 91 So 

V), 12S Miss -116 

50 Tnvea - Thayer v Shtrman, 25r) 

NMV .306 JIS Jowa 4r)l 
51. Vt —Kllin^woofl V Ellingwood, 

00 \ 781 0 1 VI 1’34 

20 G 1 p SOT n<'lo 29 

In Florida 

(I) Under Uonst ait 10 J, 2, a 

hoMitsOad Is not alit riabl< without 
thi loint <ons(‘nt of liusliand and 
\^lf^. nid tin horru stead lights inuif 
to th« widow and )u irs of the pailv 
entitled to sin h ixerription (\»ns<- 
nijcnth, VN In n thin is a (tiild oi 
children ot the husband, who is head 
of thi faml]^ hornc'stead real estate 
ma\ not In lo/ui'ved hv dfid ni.ide 
))v tin hush'ind to tin \\it< T.ilin 

V Uiirvis 100 So no 113 Fla 23^ - 
Ni)rl()n V r>ava, 102 So o(»1 SS FI i 

1—JO J p SOT note* 20 (al (1)-(‘0 

(J) Tin* reason lor this rule Is th.at 
homestc.ad iximptions mure to the 
In JIS, infant oi adult, of the owner 
of tin' horntsttJd as well as to tiie 
widow —Noi Ion V Uava, supra 

(J) It there arc no ihildrtn, a 

(onvev.ime of the homestiad to the 
wife hv ihi husband, in whn li f on- 
vtvanee she does not join, will otu r- 
al(‘ as a r« linquishini nt of the rights 
of the husband in the homestead-- 
Kiwlins V Dade Ijuniber Co. 80 So 
0 U 80 Fla 208 

(4) Whf're the home stead has been 
ah.indoned, the disability imposed hv 
the f onstifutiori of the alienation of 
the property is removed, and the hus- 
b<ind rriay validl-y fonve\ to the wife 
—Miller V 'V\ est Palm Bench \tlan- 
tio Nat Bank, 104 So 230, 1 42 Fla 

(5) Other particulars of Florida 
rule relating to restrictions on alien¬ 
ation where there are children liv¬ 
ing see infra § 135 

In nilxioiB 

(1) J’rior to the amendment of 
1910, Ij 1910 p .590, which is not 
retroactive in operation, a deed of a 

40 C J S -37 


homestead hv a house h«»lder to lii*- 
or her w'lfc or husKmd not sub¬ 
scribed and acknowledged hv the 
w'lft or husband did not convey the 
homestead c'slate w'bc'rc' possession 
was not ab 4 indoned oi ^iven puisu- 
ant to the conveyance—Stbroeder v 
Ginn 141 NE 716 310 Til 271 — 

29 C J i> 807 note 31 

(2) Othei pailHUlirs of former Il¬ 
linois rule sec 20 (" J p 8 O 7 notes 
30-31 

52 Gal—Fr<‘iTmut'i v Sic igb nirin 
62 P 615 130 (\il 102 .SO Am S R 

I IS 

29 O T p 8 O 7 note 3.3 

53 \la l.i/cnlw v T-iazc nb^ 157 

.So (>70 22*1 Ala 426—Ov\(‘ns v 

II nr is 113 So 6, 222 Ala 4f>l 
Fl.i—SloUcs \ W hidden 1J2 So ,36C 

07 Fli HI.37 

Kan — \ppe.il of B irnt 11 41 P 2d 

211 111 Kan 81J 

Tenn .Sh.iw v Woodruff, 3 S AV 2d 
1 67, 1.36 Term .320 
20 C.T p 803 note 66 
Ahandonment statute inapplicable 
W^bcie husband had been ad indeed 
insane and w.is under guardiinship 
the statute aulhorizinn .1 husband or 
wife having titb to a hemn stead, to 
(on\c\ mortgage 01 m.ikc* ,m^ con¬ 
tract rcliting to the home sU ad after 
an abandemment of a year bv'^ tin' 
other was not applicable — Marathon 
Oil (’’o v Wc*sterii Oil Drilling Go, 
SO P2d 910 185 Okl 53 
Mortgage by guardian 

AV'here wife of an insane* husband 
did not Join with the guardian, who 
had been duly authorized by tin 
court, in the ext cut ion of a moitg ige 
on the homeslcvid pr(»pi*rty, the mol t- 
gage was not enforceable as a lien 
.against the homeslc*ad—Evans v 
First Nat Bank of Faiibuiy, 297 V 
W" 154, 138 Neb 727 

54, Ala -Thompson v New England 
Mortg Seeuiity Go, 18 So 315, lin 
\la 400 65 Am SR 29 

577 


Refinancing necesBary 

When wife was insane, that hus¬ 
band would be unable to refinance 
mortgage* on his lands unless home¬ 
stead was m< hided in refinance mort- 
grigc and that wife's homestead right 
would he lost if refinancing wc‘re not 
m.ide, did not authorize encunibrune- 
ing homestead without nssemt of 
wife—T^aze nhv v I^azenh>, 157 So 
670 22 9 Ala 126 

55 Mortgage 

I'ower to (onvey includes the pow'- 
er to mortgage—Haves-I^iuas Lum¬ 
ber Go ^ Guseke 215 NVV 8.37, 172 
Minn 504 

In Texas 

(1) Home'-lead which is communl- 

tv pTopirty or sc p,irate c'state of 
husband may be* conveyed bv hus- 
Innd whose* wife is ms me*—Reyn¬ 
olds AToitg Go y Griinbill 280 S AV 
3 11 115 Tex 273 answering certi¬ 

fied epn stion Giy \i>p 276 S W' 4 80 
—Picrsdorll y Tones GomAjip, 203 
S W' 560 nflirmmg in ii.iil and ri*- 
y orsing m part Torres \ Ge rsdortf, 
Giv App 2S7 SAA'^ 668 

(2) Where the* husband has l>een 
legulaily .ai)i)ointeel and duly quali- 
fitd as administrator of the eornmu- 
nil\ estate of himsilf and his in¬ 
sane wife he may make a good con- 
yey.anee of homestead property — 
Green v Winelham, 27S SW 1101, 
113 T* X 1G2, allirming Giv App , 230 
S AV 726 

(’) The statutes relating (o con¬ 
vey.anee by wife of insane husband, 
y\ith court's pei mission, of sc'iiar.ite 
jnopc'rty^ 01 the homtstead Were 
meifly cumnlilive of wife’s right to 
convoy theretofore reeogni/ed were 
not 1 cstrie.tive' thereof, and did not 
m\alldate e onvov.vnc'e.s made with¬ 
out compliance yvith statute by wife 
)oine d h> insane husband—Rosa v 
'J'lcJe AA'aler Oil Go , 145 S W 2d 1089, 
116 Tex 66, affirming Tide V3’'af(*r Oil 
Co V Ross, CivApp, 123 S AA" 2d 479 
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or encumbrance made without attempting: to com¬ 
ply with statutes p^overninji: the transfer of ihi 
homestead when one spouse .s insane is void 
Under some statutes, after obtaining’ the approval 
of the guaidian of the incom])etent s])ouse, the hus¬ 
band or wife of an insane or incompetent ward is 
authorised to convey any real estate, the title to 
which IS oi ma> be in such husband or wife, as 
fully as though he or she W(‘re unman 
Where the husband has legal authority to make 
conveyance of llu home sit,id of himself and ins.me 
wife, will Ie the honn stead is eitliei conmiunity 
property or the seji.irate estate of the husb.md, 
one who elairns title to hom< ste.id properly tinder 
a deed exieuted by the husband has the burden of 
proving the fact of the wife’s insanity <it the time 
the deeel was excciileeU’^ 

The giiar<li.m of an insane wife is not authori/e‘d 
to sell the homestead without the husb.md punmg 
in the conveyance and the latter is not estnpfxel to 
cl.mn a honiesteael by such sale made withemt notiee 
to him Like'wisi' the f.ict th.it the wife w.is the 
gu.irdi.in of hi r msam husband h.is hean lie Id not 
to authoii/( her to Convey hoim stead propi rty 

g. Transfers and Encumbrances Pnor to Acqui¬ 
sition and Establishment or after Termi¬ 
nation 

Restrictions of the homestead l.iws requiring Joinder 
of spouses are inapplicable to transfers and encumbrances 
made prior to the acquisition and establishment, or after 
the termination, of the homestead 


It is not necessary for a husband and wife to 
join in a conveyance or encumbrance of the home¬ 
stead to satisfy or secure a debt accruing before 
the constitutional provision giving homtsteael rights 
went into effcct,^^^ nor, although there is some 
cerntrary authority,®- does the i iile apply to convey¬ 
ances of, or encumhr.inces on, the' premises by the 
hiish.mel before the home stead right has been per- 
fecteel in acenrelan(_e with existing honiesteael haw 
If no luinicstead rights attach until the hmel is 
])aid foi, a hush.mers release or enciimhr.mce of the 
pi()|)irt\ jiiior to payment is valiel without the 
Wiles’s signature 

The fact that the enciiinhr.mcc was not record¬ 
ed until .ifter the riling of the homestead does not 
lende! it mu iifoiceable because of the fact th.it the 
wite elul not join in its e\( e ution,®'’ and this is so 
although a statute gives iinfeieiice to elehts secured 
“hv molt gages ou the luemiscs, execiiteel and re- 
coreled before th(‘ eleclaratioii of homestead was 
filed for lecord"®® 

'J he f.ict lh.it a man has confciied on .m .igcnl 
.iuthoiit> to sell his homestead hefoie his mairiage 
will not .lulhoii/e liim to sell U after his marri.igc, 
either in person or In his .igent, VMthout his wife's 
joining in the convevance, even though the .mthor- 
it> to the agi iU to sell has ncvei been i evoked®"^ 
Mu wifi’s Tighi m the homt stead c.innot he suh- 
ordm.ited to a mortgage cxeeiited In hit husband 
alone after the m.image, even tluiugh he ajiplied 


50. N n - -(JioIlK If- N J<'iist Nit 
Hank L'lO N W Jl T. I Ml) f.lS 

57 Mortg'ag'e 

Tht* vnomJ ' < oiiv ce .1 n( r" ns usfd in 
Ii M si.it ul( iiifliuias mortKfif,t - 
}fa\I s-Ijim ,is l.uriil'rr i \ etiesrko, 
21 fj ^ \V S'i7 I7J Minn .’KM 

58. Tex -eUTsdoTfr V Toms, Tom 
App 1*0} SW '■>60, ntllrminfe in 
pail and levtrsirifi m part Tottis 
V eleisdoiff e"i\ Vpp , JS7 S A\' 66S 

59. Iowa —SiriKh ton v Nalionn] 
i.and e'o, 1C7 MW 97, 18J Iowa 
liin 

63. I^’Jn—Slokis V Whiddeii, 12‘2 So 
56b, ‘17 Fla Klfw 

61. Ala—Slaughter v M( Rride, 60 
Ala 510 

02m TennMil( lu 11 v 164 S 

W 1140 120 T< nn 1Gb, .{7i 
29 (" J p 895 noti 0 

63. Cal—RIvoimde> First Nat Hank 
V Men 111, 139 P 1066 167 (^al 392 
29 C J p 895 note 10—p 806 note 14 

Before aoqnieltloii of title 

That husband hud no title to land 
when he gave plaintiff a deed of 


(lust purportiiifi to (over the 1 ind 
•uid tlinf husPirid and hi^ T iniilv .it 
a siil»se(|U( II1 dal«‘ bid nuatd uf>oii 
1 ind and win niriKipf, il iheir hom< 
w Ji( n hii bind afriiiiKd (ilb duJ not 
vv.in.lilt to itiiif, (bed of tr ii'^t as be- 
(oming ()p(i<ilivt of dale of ni- 

(jiiiTement of title bv biisbind and 
deed of trust w.is not void on ground 
that wife did not join in its (‘Men¬ 
tion- M(V(rs V \iiMinan Oil Oo , 5 
So 2d 218, 102 Miss ISO 

'Written option to repurchase, t xe- 
cuttd bv dtiiiidanl husbmd the dav 
aftir deed was (\e<uied to bun and 
his wife, under ]>buntifr’s oral ('on- 
li.Kt to eonviv, with otillon to le- 
pur( base lx in^ rnanifestlv executed 
to reduce a part of tin oral (ontraet 
to writing should be <on'?lrued as 
( ontemptu ant ous with the detd, and 
the two should bo rend toKotbt'r, ‘?o 
that the agrteiiniit, bfurig tbus made 
while tht propel tv was plaintiff's, 
and before it bteann* defendant«i’ 
homestead and the Hiyrnnture of the 
husband, who w'as authorizt d by the 
wife to art for hfr in the puri base 
with option to repuTcbase, bound 
both—Papenthien \ Coerper, 198 N 
W 391. 184 Wis 156 
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Where, however, tin I'lintt riro- 
v ides tbit no (b • (1 ot '(*iu<\in(i or 
rnorl^i^t of a bonM''l( nl n^ndliss 
of wlntber or not ,i dttltr.illon 
tb» r< ol has bt t n fllnl sbill b» v.ilid 
for .inv purpost unless- both husband 
and wife exn ulc ami atkiiowltd^^t jt 
the liomesitad soimlil to Im protected 
Is tin Jioniesl(*uJ di fitlo rririttcl bv 
its bt iim the abidin^^ plait ol the 
husbainl and w and altbouKh 

the horiK’stead his not privioimlv 
been r(^ist(red as rcquiied b\ Jaw, 
the hu'-binds soli (onviv.imi of it 
dt)i s not pass tiLb Mvirs v M.it- 

ley CC \ Ni V , 130 F _M 77’) afbrrn- 
L> P , In re Matbv 17 F Siipp 
’i.’iS, (iiLitrraiJ gidiUd Mv.is v Mat- 
lev 63 S n i 317 F S ()J1, 87 L 
Ed -. afbrineil fi‘{ S Ct 7S0 

64. Tex He Jlriihl v Maas 54 Tex 
461 

65. Cil—Uiversieb* First N.it Bank 
V Merrill 139 P 1066, 167 C^il 
392—Duncan v Curiv 56 P 898, 
124 Cal 106 

66 Cal—l^uman v Curry supra 
2') C ,r p 896 note 17 
67. Ttx—Henderson v. Ford, 46 
Tex 627. 
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for the loan before his marriage and at the time of 
the execution of the mortgage the mortgagee did 
not know of the marriage.®^ Where an option to 
purchase was given by a single man, who after¬ 
ward married and occupied the land as a homestead, 
a conveyance to the optionee in accordance with 
the option has been held to he valid, although the 
wufc did not join therein 

Conz>c\oncc after tcrnunaiion After a termina¬ 
tion of homestead rights by a general w^aivcr or 
abandonment, the homestead premises may then be 
conveyed or encumbered wiihoui the wife’s joinder 
or Consent After abandonment the property is 
subject to conveyance the same as other property 
belonging to the husband and he tna) convey an 
abandoned homestead without joinder of the wife 
whether it is his own property or the community 
property of the liiisliand ,incl wife The ahaiulon- 
ment having been established, llu powder of the hus¬ 
band cMSts, legardless of whether at the tmu of 
the coiutvaiicc an intent on the pait of the hnshand 
to accpiirc another homeste.id (.\ists or whcthci an¬ 
other homestead iii fact is ever acqiiiied^^ 


h. Transfer or Encumbrance to Secure Debts 
Enforceable against Homestead 

Ordinarily it is not necessary for a spouse to Join In 
a transfer or encumbrance to secure a debt enforceable 
against the homestead 

It IS gcncially held that a debt enforceable against 
the homestead property may bo satisfied oi secured 
by a deed or mortgage executed by the husband 
alone,as long as the indebtedness against the 
homestead is not increased If, however, the hus¬ 
band seeks to bind the homestead by a new contract 
or encumbrance relating to but not constituting or 
securing a former enforceable debt, the wife is a 
nccessar\ party to its eveciition Accordingly the 
mere f.ict that there is an encumbrance against the 
homestead does not authoii^e the husband, without 
the v\ifc's joinder, to con\ey'^'^ or mortgage the 
homestead ]ireniises, e>rn though the purchaser as¬ 
sumes the nuiebtediicss, and although no actual 
fraud against the wife is shown 
T'ncumhnincc fot purilujAC v It is very 

generally considered that the owner of a home¬ 
stead may, without the lonitler or consent of his or 
her spouse, eiicnniber the jiiopcrty for the juirposc 
of securing the purchase money elue ihercon,'^^ 


68. UM -Tolman v I-.’iitbos, CC 
Itjwn 2 F { 1 McCrary '3 

(’'J p 8‘Hi note IS 

69. Miss—Minoi \ Int^rstaU (iriiv- 
fl Oo, 'M Wo 1, I'iO Miss 55‘*. 

7a Ata—Shnddix v IJjlbro, 127 So 
227, J Hi AI i 637 

Ark - MiKiiuio \ Ruriiiih, 286 S 

1022 171 \ik 7')! 

Ttjx Andemon \ Pioneer lildj? A 
Loan Asf-n, Ci\ \pi>, 163 S 2d 
ill, tiior nfnstd -Miller v South¬ 
land Life l!is (^o , (hv Vpp . 6S S 
W 2d 36— Simtas Oil Co ^ Hut- 
lodKi ('IV \pj), 33 S \V 2d 073. 

niodilkd on Krounds 86 S W ' 

2d 2(i‘t 120 TfV J7—('annon v 

Hnthaw , 1 V, Civ .Xpp , 12 S \V 2d 61 S 
—U'Pifrl V Jcirus, e'lvApp, 2li‘l S* 
W 1071, afTirniPd Janes v O’Fiel, 
Com Arip, JtsO S VW 16J. motion to 
relav (ost dismissed 299 S W' 040 
—Meons v Jlcaui hamp, Civ App , 
341 S W' 307 

29 CJ p 89S note 4C, p 955 notes 31, 
32 

Operation and (‘ffi'Pt of waiver or 
a]»andonment generally see infra S 
187 

Showing necosaary 

W^hen propelty has oneo been Im¬ 
pressed With the homestead charac¬ 
ter, It niusL be made to appear clear¬ 
ly that both the husband and wife 
have volunt.il ily intended to lelln- 
quish and did aliandon the home¬ 
stead, and that another homestead 
has been aiHuired, before either 
spouse can conv^ey it without being 
joined in the deed of conveyance by 


till' other, so long as the relationship 
of husband and wife exist —Wilson 
V ("lark 223 \* 668, 97 (Jkl 299 — 

FIet( in r V i*op(Jov 209 1' 74 6, 8 7 

Okl 1S3—Lung V Talltj, 201 9DU. 

81 Okl 

71- Vrk -Xltwinan v J/Kobson, 138 
«W 1 11, 108 Aik 297 
29 (’J p S9s note 47 
72. Tex —Alvord Nat Bank v Fer¬ 
guson ('i\ App , 126 S VV 622 

73 Tex—Sin pherd v ("assidv. '20 
Tex 21, 7 Ain D 372—Ajns \ 
Hhaikij, 2 TexUnrepPas 274— 

('Jilhy V Troop, Civ \pp , 146 SW 
or»4 

74- Ark—Harris v Mosley, 111 S W 
2d 5b {, I‘>5 Ark 62 
Trx—Kobeit'^on v Lee, Corn App , 
j40 S W’^ 217, alliTining, Civ App, 

2.HI S V\ 72(1—Tiavilers Ins Co v 
Ander.son, Ci\App, 89 S AV 2d 428, 

I erroi refusi d—Konvun v StoufUc't, 
CivAiip, 83 S W 2d lO'l, error dis-j 
iT)iss< d —Till! V Wright, Cn App, 
30 SAVid 812—MfN. a] v McCraw, 
Civ \pp , ir> S A\" 2d lU) 

\A"yo—VA'i ight V WaJker, 1 * 75, 
.n Wyo 233 
2'J C J p 894 note 89. 

Xiiexis 

The right of the husband alone to 
deal with liens on the Iiomcslead, 
which ntta<hed to th<‘ piupertj prior 
to the honiesttad right, as k»rig as lie 
does not net in fraud of the wife's 
homestead inteiest, is well estab¬ 
lished—Mikulenka v Mikulenka, 
Tex Civ App, 1C8 S AV 2d ol7~D>ess 
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V Hansen Tex ("iv A pp , 131 S W 2d 
904, error disitiissed, ludgmi'iit toi- 
rei I—Odom V lOmpire BuiJijjng & 
Loan Ass’n, T^xC'iv Vpp , 134 S W 2d 
103.1 error dismissi’d, judgmont cor¬ 
rect 

75 Ark—H.irriB v Moslev, )ll S 
AV"2fl 563 195 Ark 02 
70, lowi—TiiiMiai> V Cook, 16 lowrt 
119. sr, Ami) 507 
29 CJ p 804 noh 91) 

77. T( V —Oibbonss v ILill, Civ App, 
59 5? \V M 1 

78. Ti X -<''huuh V TIa>nti, Civ 
App , 201 S A\ 711 

79 Miss—Stuart v Keniudy & Co, 
no so M7. 145 Miss 728 
NT) -First Nat Bank v Zook. 19$ 
N W 507 50 N I) 423 
Tex—Pvess V llansi n, Civ'App, 151 
SAV 2d 904, error dismissed, judg¬ 
ment correct—L Y Ciiambei.s & Co 
V Little, Civ App, 21 S W 2(] 17, er¬ 
ror refused 
29 A" J I) 801 notf 92 
Contract to recovery 

A (onlracl h> jiuichaser to recon¬ 
vey land in evint of default In pay¬ 
ment of pure h.ise money, w'hith wan 
exec uted and delivered as part of 
tr.insRi tiori lor purciiase of land, w'as 
not void as a fraud on homestead 
rights of pun baser or wife, who did 
not join in cunLra<‘t, sini e by express 
statutorv^ provision, purchaser’s 
homestead exemption is subject to 
pui chase-moiiev moitgage and ven¬ 
dor’s jien —Coon v Henderson, 199 
So 704, 240 Ala. 492. 
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or even, in some jurisdictions, to alienate it to sat¬ 
isfy the claim for purchase money,®® provided this 
is done in g^ood faith and the rule has been ap¬ 
plied to a mortj^ape on the homestead, payment of 
which was assumed by the purchaser at the time 
of acquiring: the property,®^ and to a deed of trust 
given on the release of a mortgage given for pur¬ 
chase money However, it has been held that, 
where personal security is taken by the vendor, he 
waives his hen for purchase money and a mort¬ 
gage theieafter executed to secure the purchase 
money must be signed by the wife,®"* that a hus¬ 
band’s conve>anee of the homestead, his wife not 
joining, will pass no title as against her homestead 
rights, where the deed is made under a fraudulent 
claim that it is necess.iry for pa>mcnt of luiich.ise 
money, the giantee taking with notice of the 
fraud and that a husband by signing as surety 
a note which f.dsely recites that it is for pin chase 
money of the honu'stc'ad occni)ied by the surety and 
his wife does not render the homestead liable, if 
the wife w'as not a parly to the contiact of surety¬ 
ship®® It has also been held that the fact that the 


money used in the purchase of property was ac¬ 
quired from a third person does not entitle such 
person to a lien therefor, and that a trust deed 
given by the borrower without his spouse’s joinder 
to secure such loan was invalid 

Encumbrance for improvements Although there 
is some authoiity to the contrary,®® it is usually held 
that a mortgage for the purpose of obtaining funds 
or materials to make improvements on the home¬ 
stead is not within the rule requiring the joinder 
or consent of the wife of the homesteader,®® un¬ 
less It is otherwise provided by statute 

Extensions and renewals The wife need not 
join in an extension or renewal of a lien on the 
homestead where her joinder was unnecessary in 
the creation of the oi iginal licn,®^ but ber joinder 
is esstntial to a valid extension or renewal where 
her joinder was iKcessar> in the ci cation of the 
original hen aflci the boinestead rights had vest¬ 
ed The wife’s consent is iHcessai\ to a lentwal 
for an amount in excess of the original indebtcd- 
ntss 


Mortgragre to secure money 

Ther« is no lionnsUatl ev«*mption 
ap:nins( a < l.nni toi puKtiasc' nioni ^ 
duo for ttu honiosUad proportv and 
it IS not nof ossarv ttiat a wife shall 
join witli lor husband in a moTlKai;o 
K:i\on to st(UTj moiioN ^\lth whuh to 
pa\ oil th» piirrhasi ju k « t<»r tho 
homf stead—llillill v \nde rson 
RalliM, 2^2 SW in. Kv SJO 

80 T('\ Toiks V IU.uk ri\ App 

IL’l S \\ Jd 4 13, e‘iTor dismissed— 
D.ivis \ ('iss (’oiinU t'hv \l)p , 

in SW2(1 731—Tr i\< lois Ins (V, 
V Andiison, C\\ \pp .S‘) S W Jd 
4 28 oTToi It lust d MfNoal \ M(- 
Craw, (’i\ \pp , 1.”) S W 2d 139 
29 CJ p 899 noti 93 

Meie existence of vendor's lien 

dof.s not aulhon/t the* husband to 
ali(‘nale iionifslcad proper 1\, at least 
wheie^ tho note* t i pi e s»'nl irift; the in- 
dcbtealiu'ss is not in d* fault and tin 
tiansfeu is not a settlomcnt erf tlio 
lnd» ht« dne*ss --Smith \ Pratei, Tex 
Civ \pp Ibl S W Jd 3(.l 
Mineral lights 

AVhii»‘ hushind and v\ifo wore in 
def.iult on then e ontr u t for pui- 
chase* ol land, the* hush.ind ileme 
without joinder of wife had ii^ht to 
protea t tin ii liome‘sl( ,id hv (-ancelini^ 
the e'ontnu t and entering’ into new 
contract which reseived most of the 
mineinl rights lei the vemdors—Me- 
Guiie V Jloeiner, Te x ihv App , 16J 
S VV 2d 10IS, eiror refused 
Setumingr unrecorded deed 

Where land was conve\e>d to the 
husband, who paid a small amount 
thereon, the wife could not set up 


hfunesttad rights where the* hu*'hind 
i( turned the deed iinree ended to t h» 
gi.intor witherut acting in fraud ot 
the lights of the* wife wdio miseel 
MO e)hje-<tion uiilil alU*r the land iiad 
(tihaneed meletiilU in sptculati\<‘ 
value—Poope r v Hmrrian, Te\<h\ 
\r)p jr» SW 961 
In Oklahoma the e oust itut Ion trlac- 
es two limit'ilions e>n li aiis le i ions 
VNherein .1 home*^t('ad is invoUed 
h'irst It shall noi Ire subie*e I to 
terrr<*<1 sile for the pavnunt of debts 
S« ( ond It ( nmol Ire sold the 

erwne'i, il m.irried willioul the cern- 
•-e nt of his oi he i spouse \n e\- 
ccptnrii IS made as to the flist limi- 
t.iliern m that the* homestead ma\ be* 
subie*( t ter terifi*d sale fen (bf piV- 
me'iit erf (rule base imrnev, but llie-ie is 
no e Net pilot! to thr seconei limita- 
tierii --Matbe rs v Quinn S7 1’Jd 311, 
ISl Okl 3tri 

81. Tex—Oilerm \ ICiiipirc Building 
Ar Reran Assn (U\ \pp 131 S W Jd 
1M.9{, eitoi elisrnis'ed judgment 

I eii I I‘e t 

J9 t'J p 89 9 note* 9 4 

82 K'in—She lelern v I’rucssne r 3,9 
1’ JtH 9J Kan 979, JJ L. U A 709 

83 Til \iistin N l^nderwood, 37 
111 4 58 87 Am J) 254 

J9 Q r p ,S99 note 9b 

84. Tex - (.'annon v Bemrier, 38 Tex 
187 

85. Tex —Morris v Geisecke, 60 
Tex 633 

36. Tex —(lolrer v Smith, Civ App , 
36 S W 910 
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87. Miss- Welch V ThiKpen, iril 
.Ser 101 17J Miss 5 

88 Minn-'Smith v Lackor, J1 
Minn 194 

89. K> —Th.u kcr v Boerth, 6 S 
IbO 9 K\ 1. 719 
J9 (' f p 89., note 4 
Purchase-money mortgage 

V de'bt Lie iteel fen I lu purpose of 
e reefing n heriise is in principle d 
de 1)1 (le eted for lire piirehase of the 
herliie , ,ind the wile s f iiliire* to 1erin 
in the men f gage gi\en ler see me debt 
dere s ne,l invalidate it —Aerivell V 
P.iulk, 139 S W Jd 4J8 2SJ Kv .991 

90 Tex -T.vern V O/ee*, 17 S W 409 
06 Tex 9 9 
29 J p 8 9,9 note 5 

91. Tin -th-ilde Kerrk \sphslt Co 

V TTiglilowt'‘r Com Njrjr, l(,b S \\ 
Jd 681 reversing Civ Apjr 194 S 
W Jd 940—Dv'ess V Ilansfn, Civ 
\pp 151 S VV Jd 904 uren dis¬ 
missed, judgment e en re e t—Odom v 
Kmpire Building iV Roan Ass'n, 
Civ -Vpp 1 O S W Jd 19 91, e^rroT 
dismissetl, Judgment cenieet 

92 Improvements 

A buslr'ind alone- canncri e*xe>eute a 
v.alid renewal ol a hen for improvt*- 
merils on tho hemie stead whuh was 
create*d after the* t(nriple*te investi¬ 
ture. of the liermcstcrtd lights — 
TWtilde Roek Asjrhall Co v Tligh- 
towe‘r, Tex Com App, 16b S W 2d 081, 
rev el sing. Civ App , 151 S W Jd 940 

93. Ark—Harris v Mosley, 111 SW 
2d 563. 196 Ark 62 
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i. Subsequent Agreements Affecting Liability 
under Transfer or Encumbrance 

Ordinarily under the various homestead laws the wife 
must join in a subsequent agreement materially chang¬ 
ing the terms of a conveyance of, or encumbrance on, 
homestead property in order that it be valid 

In applying^ constitutional and statutory restric¬ 
tions re(|uirinp^ the joinder of husband and wife in 
conveyances and encumbrances of homestead prop¬ 
erty, subsequent af^reements, entered into by but one 
of the spouses, which materially chang:c the terms 
of a conveyance or encumbrance of homestead pio])- 
erty, which had been properly executed by both 
spouses, are invalid A subsequent ac:recmcnt, 
however, which does not enlarge the njrhts pranl- 
ed,^^ or which relieves the homestead instead of 
bnrdeninf:;' it,^® or which is for the preserv.ition of 
the homeslead,'^'^ is not invalid for failnic of the 
wife to join therein 

Where the wife has joined her husband in the 
execution of a moit^ag^e, it is not necessary that 
she should assent to an assij^nme nt theieof 

Tt IS not necessary for the wufe to join in an ex¬ 


§ 131 

tension of a prior valid mortgage previously exe¬ 
cuted by both spouses 

Reviving or restoring habihtv After a mortgage 
on the homestead, executed by beith husband and 
wife, has been jiaid, the husband alone by verbal 
agreement or otherwise cannot revive the mortgage 
and attach its security to other debts ^ 

Some decisions hold that the husband cannot, 
without the consent of the wife, extend the dur.i- 
tion of a mortgage lien on their homestead beyond 
Its original term but other decisions have rt.iched 
an op])ositc ciinclusion,^ even to the extent of up¬ 
holding the validity of an agreement hy the husband 
alone renewing a cause of action, barrcfl by the stat¬ 
ute of limitations, on a mortgage of the homestead 
executed b> the husb.ind and his wife ^ 

§ 131. - Consideration for Consent of 

Spouse 

It IS generally held that the consent of the spouse 
to a transfer or encumbrance of homestead property need 
not be supported by an independent consideration 

Except whclc the consenting spouse has some es¬ 
tate or proi)crt\ light in the pie muses,other than 
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94. A compromise agreement r« lot- 
lo lioHK stead i)iojt<rt\ whi<li iin- 
teriilh c li,ing'( s iht- t^'inis oi (lit 
(finlirul Ins he<‘n h( Id (o 
be iiiv ilid \\ ht n fXMUtod b\ llu 
hiisb ind alone, not wit hsta riding lla 
oripuiil HRiffmint was jiiopirh < \o- 
tiilid b\ husband and wife — Iioild v 
1)1111(1 TtxfhxAFip. 8') S W Jd 4S1 
Alteration of lease 

A\h(r» u wife loitis with her hus¬ 
band III ‘‘xecutin^^ an oil and ^<1*^ 
leas( (iri the hoini'sLcad, the iiersom 
tor whos< bent lit tin oil and fias 
ba'-t was taken (annol IniaKt a ma¬ 
lt nil alttiition of the h ise without 
Iht Knowbdg:* .ind tonseiit ot holh 
huslirind iiid w ife — Kraut on \ flkla- 
homa Sill Oil Co, l')l K V)i. SO Okl 
10 ; 

3^iability under mortgag'e 

(1) Tht hush ilid .ilone cannot 
chrinfc,e tht Chirac ter or the priority 
of a morluajJTc hen on the horrit stead 
—Jenkins v Siniinons 1.") 1* riJ2, 37 
Kan 496—20 C T p 892 note 41 

(2) The oblig^ition of sut h mort¬ 
gage cannot he enlarged hv the mere 
puhstitution of a new loan for a 
Irigtr slim representing a further 
lt)<in to the husband to which tht 
wife IS not a party—Douglas v Ogh, 
ST) So 21^, 80 Kla 4 2 

(]) A stpirate instruiiient execut¬ 
ed h\ th(> niorlgigee and husband 
withoul tht' wite's knowledge or con¬ 
sent as p ir 1 of tht' mortgage, hv 
which materially new conditions and 
an Increased amount were engrafted 


into the niorlgigt is irnalid St itt 
First Nat Hank v \shmead, It St> 
SSf, M Kja DO 

95 Kin -Ui\ \ lUush 210 T* 060 
112 Kan 110 
*9 C J p S91 note 40 

Payment 

A\htrt mint r i] l(ri'-« txtcuttd h^ 
hush ind rnd wile pio\i(bd that if 
nt» well was toinintnted A\ilhin out 
It, h is« sh(»uld Itimin.itt unit ss 
I)M\ilogt tif c oinnit lit ( riH lit was de- 
leinrl In piAiiienl of H'lilil, atcti)!- 
anet of s\ridi( ilt (trlifrealts h^ hiis- 
liiud and Witt m pi\nitril ot cltdiN 
rent<ils (onlmut'd h'ast m for c t' v ilh- 
t»ut iie<essit> of rtexetiition and did 
not violate wilt’s homtsteid righls 
(iiilf T’roduetion Ko v CVmtint rilal 
Oil Co 161 S \\ 2d 48.S, 1 19 Tt x 

183. lehe.iring 112 S W 2d 66 1, 1 !9 

Tex 18 5, alhrming t^iv App , 61 S\V 
2d 186 

98 Iowa—Blake \ JM< Oosh, 60 N \\ 
127, 91 Iciwa 614 

29 OJ p 892 note 41 

97. JVJiss—-Vaughan v I'owell, 4 So 
267, G5 Miss 401 

29 e' J p 892 notes 46 46 

98. K\ -Bratcher v Ohio Oountv 
Banks Assignee, 163 SW 960, 1.62 
K\ 168 

99 Kan—Jenness v Cutler, 12 Kan 
600 

1. Wis—SpcnceT v Predenhall, 16 
VVis 666 

29 CJ p 892 note 49 
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Assignment 

Whtrt morlgagt txec uled bv 
spoils* w was paid with mone\ of 
inoitg igoi hushind moitgagt lien 
w is (xtinguislifd and v\as void as 
ig iiiu-I wil(’s light o1 homt'sttad 
notw 1 thsianding moilgagor husband 
hatl rnoitgagft assign mortgage to 
titdilor to secure (rtdUoi tor debt 
tiwing (itditoT hv mortgagor hus- 
hiiicl in amount ippr o\ini ittdv equral 
t«> Ihil t»l morlgagt T1 ill v Hut- 
Ion 6 N K 2d 9JS 2S9 111 App l'*2 
Rodelivery of Instiument 

Kritb r sonit statu Its w hert the 
intbhl*dntss is tuJl\ paid and the 
cb * d tif trust tX'tuKd bv husband 
and wift js dtlivtrtd Lo orn of the 
grantors, the Inn Ihcitof is t'xtm- 
guislud and the iedi]i\i*rv of thc' in- 
sirunieiit to th( morlg.',^tc bv the 
liusbind to s( (urt u further loan 
(l<*i s not inn (I lilt into it so as to 
(ii lie an tnlortialilt lien on thc 
home stead of the grantors Jones v 
llvmin Mert.irilih (\) , 98 So 84.6, 

ill Miss 2 75 

2 i.\il—I’.uher v Balicl, 16 Kal 11 
W IS—Dunn v Bucklev, 11 NW 67 

60 Wis 190 

3 9'< X—Jat kson v Bradshaw 67 
S 878, 2 4 Tt'xCiv App 30 t'rror 
rt fust d 

29 r .1 p S92 note 51 

4. Towa—Mahon v (’'oolev, 36 Iowa 
4 79 

5. US—(\alifornia Fruit Transp Uo 
V Anderson, U Ual, 79 F 404 

29 CJ p 899 note 76 
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the mere power of veto against conveyances and 
encumbrances of the homestead, as where he or she 
IS jointly interested with the other spouse in the 
nature of a joint tenant,® in order to render valid 
a conveydiice of the homestead in which both spous¬ 
es join there need he no consideration proceeding to 
the consenting spouse 

§ 132. - Nature and Sufficiency of Con¬ 

sent or Joinder 

a Tn gencial 

b Jinnder by separate instruments or 
separate execution of same instru¬ 
ment 

c Rc.ility of consent 

a. In General 

The nature and sufficiency of the consent or joinder 
of the spouse to a conveyance or encumbrance of home¬ 
stead property depends largely on the particular consti¬ 
tutional or statutory restriction 

The nature and sufficiency of the consent or join¬ 
der of the spouse to an instrument conveying or 
encumbering the homestead, within the meaning of 
the constitutiomil and statutory restrictions under 
discussion, depend largely on the particubir home¬ 
stead t^rovision ^ 

Conditional consent A consent gianted on cer¬ 
tain conditions is not sufficient where the conditions 
arc not accepted 


Conveyance by trustee or guardian It has been 
held that, where a husband and wife have joined in 
a deed conveying the homestead to a trustee for the 
husband, with full power and authority in the trus¬ 
tee “to sell and convey the same in his own name 
as trustee and execute all necessary conveyances 
and contracts therefor without any intervention or 
signature of the grantors or either of them,” it is 
not necessary to the validity of a subsequent mort¬ 
gage of the properly by the trustee that the wife 
should join therein A guardian appointed by 
the court on the insanity of the husband has no 
right, without the consent of the wife, to sell a 
homestead acquired by the husband before his luna¬ 
cy, and a sale without such consent is void, even 
though made by order of court and with the consent 
of an attorney whom the court has appointed to rep¬ 
resent the wife 

Conveyance not delivered The depositing of a 
deed signed by husband and wife with a custodian, 
to await comiilction of a jicnding sale, but without 
authority to the custodian to deliver it, is not a 
sufficient conqihance with a statute which piohibits 
the maintenance of an action for the specific per¬ 
formance of a contract to sell or exchange the 
homestead, unless the contract is signed by both 
husband and wife 

effect of joinder for release of doiver While the 
mere insertion in a mortgage of the usual clause 


Florida ruh relating? to restru lions 
or,' voluntary alormlions to wift* 
w In n* th<*ie me (hildien livinpr s^•e 
infra § 115 

Trancactlon of renewal 

A nioil^am of honiislrad piomisos 
is sii[)fn)!lid l)v n sullkunl (onsid- 
eration .is to tiu wifo wheie ‘■ho 
exifulfs thf moilKny,t jointly \Mth 
her hii'-hand as n putt of a ti.insaf- 
tion whor«|)> he pioiuroM a r< n< wal 
and o\l( Msion of a tlion existing in- 
dobtf'drn s owin^ hv him alono- - 
Nrit n.ink V IJenson, 2J() N W 
■645. 57 N I> 117 

In Iowa 

(1) \\ hrro lh( v^ifo In signing: a 

nioitj-M-^i l)> hiT husband 

OM iipu iliH of a surolv, il 

is nol n((tss'ii> that a oonsidora- 
lioii 1 un lo h* 1 —(’liaTlson v Farm¬ 
ers’ SI Hink of L ikf Mills Iowa, 
201. N \\ SIJ Jill lowi IJO 

( 2 ) Wlu 1 (' lIr uili di nu*d having 
anv knowltdgi ot m for mat ion what¬ 
ever as to th< Liansai lion of her hus¬ 
band and his iiuh bli diass to the 
mot laager, and also denied that she 
evoi reteivod anvlhing oi vnlui for 
her alleged hignalutt to the note and 
her evidence with relation tlieielo 
htood undenied in the record, it was 


lield that there was no i onsidi rat ion i 
for her signature lo the note and 
mortgage—(I k enland v Ahhen, 2*54 
N W S 20 218 1 own 2r»5 
e. Fal—Barbu \ Babel 36 (\al 11 
— Cohen V Iravis, 20 (^al 187 

7. Ok]—Beeves v Dver. 1.53 P 850, 
52 Okl 750 

20 CJ p 1)00 note 79 

8. By instmiuent “duly executed” 

(I) If liie hoin<‘st<ad provisions re¬ 
quire th-il a (onvev.imt* or mottgage 
of Iht lniiritstend he “dul\ cxei uted" 
hv husliand and wife it Is neetst,ary 
that this reguitenient lx* (otriplied 
with in ordt 1 to give validity to the 
transfer 

Pin —Sliad V Smith, 76 .So 807, 74 
Fla ;J1 It linings Bank v Jen¬ 
nings, 71 So n 71 P"la 145 
Tean—Huge v Hollister, 2 Tenn Ch 
G06 

(J) ‘I»ulv txecuted” ineins execut¬ 
ed hv huvih.ind .ind wile in the man¬ 
ner j>te.,eribid hv law for the execu¬ 
tion hi thim of (onvevantes or mort¬ 
gages of real istite—New York [..ife 
Ins Co V Oatts, 166 So 269. 122 
Fla .540 

(3) Mortgage on homestead leal 
estate owned by spouses by entire¬ 
ties, which mortgage appears on its 
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face and hy appended official certlfl- 
eat(‘ to have been oxeeuted bv spous¬ 
es m adojdame with law, is prima 
fac n valid—New York Blfe Ins Co 
V Oates, supra 

Joinder held enffleient and to he in 

compliance with statiiU 
FI » - Johnston v (^ox, 154 So 206, 
114 Fla 243 

Kan—Elliott v Faulkner. 292 P 918, 
131 Kan 528 

Okl—Moort' V BeverJin, 99 P Jd 886 
186 Okl 620 

The consent regnlred, under some 
statutes, in the alienation of the 
homeHtiad of Lht wifi' consists ol the 
wile’s lotning in the conveyance, her 
signature Llu*rcto, and her 'separate 
acknowledgment thtrtf)f takt n and 
certitied to bv the inopi'i otticer — 
Liogan V Aikcn, TexCivApp, 123 S 
W Jd 401, error dismi.ssed, judgment 
correct 

9. K.in —Norton Nat Bank v Dun¬ 
can 125 P 76, 87 Kan 610 

10. Iowa—D( s Moines Ins Co v 
Mclntire, 68 N \V 565, 99 Iowa 60 

11. (\il — Fledge v Garvey. 47 Cal 
371 

12. Kan—Martin v Hush, 139 P 
401, 91 Kan 833. 
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releasing: dower does not manifest an intention not 
to part with the homestead right,if the husband 
alone assumes to grant or mortgage the premises, 
but both he and his wife join in signing and ac¬ 
knowledging the instrument, the homestead right is 
not defeated, if the wife signs merely to relinquish 
her dower right, this fact appearing cither by tho 
instrument itself or by her acknowledgment and 
It has been held that, although the body of the in¬ 
strument contains a formal release of the homestead 
right, the latter is not affected if the wife in her 
acknowledgment only assumes to leleasc her dow¬ 
er but there is also authority to the contrary.^® 

Execution of a will The execution of a will by 
husband and wife is not such a compliance with 
the homestead requirements as to joinder as will 
satisfy their requirements 

Execution under pozver of attorney or hy hus¬ 
band as aqcnt Ordinarily the consent required bv 
statute cannot be given by an attorney in fact.^8 
and, consequently, the husband cannot consent for 
his wife by signing her name, although he is ex¬ 
pressly or impliedly authorized so to do’*^ Under 
some statutes, however, the vife may alien her 
rights under a power of atloinc} but the power 
of attorney must be acknowledged by the wife in 
the manner prescribed by statute in order foi a 
conveyance thereunder to be Vcdid,-^ and she maj 

13. N" H— Perlev V Woodt)UT\ 7S .A 
107'? 76 NTI 23 

14 ALi —T'hillips V Smith, 107 So 
sn. 211 Mn 3S2 

2') T p on-’ note 2'1 

15 Ill- e^’lnUb \ Wi^e, 6t Til 167 
— 7’o\(l \ (’iiddt'] hack, 31 III 113 — 

Van/nnt v Vanzant, 23 III 536 

10 K’ —P izor V Donan, 13 S W 
OM, 12 Kv 1. Ill 

17 — flould V Mansfkld, 103 

4 AmR 571 

Alifh -Fleniirif^ \ Flennnp- 16R NW 
467. 202 Ali(h 6 If.—rjnndllnp v 

Rdul in N W 200. 140 Mieh -641, 

15 1. R \ VS, 466 
20 C I p 002 not*' 20 

18 e\U ' (la^liaido v Dumont, 54 
Cal 106 

ID. Kin—W^illacp v Travelers' Ins 
Co IS R ISO 54 Km 142, 45 Am 
SR 2SS 26 DR V 806 
20 rj p 001 nolf 9 

20. Tex WiiK'n v Jones, 6 SW 
775. 69 T. X 162 

20 C.l P 901 noti 10 

21. T« \ -Jones V Robbins, 12 SW 
824. 74 Tex 615 

22. Tex—VVaiien v Jones, 6 S W 
775, 69 Tex 162 

20 CJ p 901 note 12. 

23. Wis—O’Malley v. Ruddy, 48 N 


withdraw her consent at any time before the deed 
is executed by her attorney -- 

In pleadings. An answer filed in a forechjsnrc 
suit agreeing to the reformation of a mortgage 
sought to be corrected for a mutual mistake in omit¬ 
ting the homestead is not a suflicient consent -3 

Oral or zvn/fen consent \Miilc thcic is some 
contrary authority,m most jiii isdicl ions nuie 
verbal consent is insufficient A verbal .igrce- 
ment for the transfer of the homestead, however, 
assented to by both husband and wife, followed 
by a change of possession and a iicrformancc of 
the agreement, has been held to operate to transfer 
the equitable title ^6 

Signature alone In some tnnsdictions, subject 
to ceitain limitations,27 the wife must join in the 
granting part of the instiiinient as an actual party 
thereto, and her mere signature is insufficient 
This IS the ride under statiUts nquiring her to 
“jf^ni in a deed of convcvnnce,”^'^ rc'qninng *^a 
cointyance signed by the husband and wife” and 
acknowledgi'd and recorded,rc(|iiiiing the ”joint 
consent” of the husband and wif “(viddiced by 
conveyance duly executed,”31 or pioviding that hus¬ 
band and wife must concur in and sign tlu same 
joint instrument 32 A deed leciling in llie gi anting 
clause that the grantor joined hv his wife docs 
grant, etc, duly subscribed and acknowledged by 

a homo and mairUf mm i has boon 
Jh )fl tf> ho tostami'nta r V in fh'ii actor 
.irul n*»i jii \i*>Iiti<m of homostoad 
pToMsion'^ Ti'sJv,. \ ])i(th*rmi 01 
VW 1SJ 66 V.h 167 101 \niSR 

614 rthoarinp- 88 N 6.-1 s 6,6 Ne b 
607 

27 Ark —(lantt v Hildreth, 118 S 
AV 256, 00 Aik 113 
29 CJ p 000 notf' SO 

28. Sig’ning’ aad acknowledgring' in¬ 
sufficient 

AVhen hiisliand alone ^iv(‘ d* ed to 
Jiomosli'ad wJion familv- ui'i** not lu^- 
in^ upon U and wif*' suhse'ciue'ntlv 
4 if,-M*d ajid ai kni)A\ l*'di I'd the dei d 
l)iit did not ji'in iJunm wife was 
not tstoj)p*d to olaini honi*-^(ead as 
a^;ainsl sub'll gu* nt liinor on ground 
that shi li i(J rih(i*d husband’s sep¬ 
al at t df'ed Ta»j.> in v Aikeii, 'JVx 
(^iv At>p 12’ S W 2d 4 01 , tiror dis¬ 
miss! d, ludgment forreot 

29. Mass—Hreinough v Turner, 77 
Mass 1j2 

3a — Withers V I’ugrJi, 16 S W 

277 91 K^ .622. 13 Kv L 101 
29 C I p 901 note 92 

31. Tenn -Hogo v. Hollister, 2 
Tenn Ch 606 

32. Iowa—Wilson v Christ opher- 
son, 5 N W 687, 53 Iowa 481. 

29 C J p 901 note 94. 


AV lie 70 AVIS 14 7, 24 Am S R 
703 

24. In Kansas eons!'nt of a spous* 

in wliorn litJf to th* honi' sfiad js not 
ves^fd ne< d not iu m uritingr—Ha.i-' 
V N*mi<th. 31 P •’(1 6 130 Kan 262- 
Pakin V AAWroff 231 P 6 3 118 Kan 

1 67--20 CJ p 000 nolo 83 faj 

25. Tow'i - AA r irrht \ Flatterich, 281 

NW 221 22 6 Tow.i 7.60 

IMk h - -Tai Ta*]id( \ Rlooin, 188 NW 
20 1 218 Midi 5S8 

20 CJ p 000 note 8 4 
26 Tf>v\a—AVinkleinan v Wrnkle- 
rnan, 44 NW .656, 79 Iowa 319 
Contract for support 

(1) AVhere a hiishand and wife 
both t((nv**d the lull hen* fit ot an 
oral atrret riitrit under which they 
agr<*oil to piv** the horn*'‘stead in re¬ 
turn tor t.up]n>rt. It was held that 
there was a pii/Flcn nt tonsent, where 
tho homestead was alrandonod h> 
them in favor of the parties who 
agreed to turnish the support — 
Drake v I’aintor, 42 N AV 526, 77 
Towci 7.31—-29 CJ p 900 note 86 

(2) An oral agreement betw«*on a 
son and his parents that on then 
death he shall become vested with 
the title of the larnily homestead, in 
consideration of his carrying on the 
business of the parents eind provid¬ 
ing them, during their lifetime, with 
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husband and wife, satisfies a provision that no con¬ 
veyance of the homestead shall be valid unless m 
writing and subscribed to by both husband and 
wife Where the wife was not named in the 
granting clause, but where after the habendum 
clause there appeared the statement that she there¬ 
by joined in the conveyance, it has been held that 
the wife thereby became a grantor with her hus¬ 
band 34 

On the other hand, in some jurisdictions the name 
of the wife need not appear in the body of the in¬ 
strument, but it will be sufficient that it is signed 
by her 35 Jt is so held, where the statute requires 
the wifc^s “voluntary signature and assent,'*36 re¬ 
quires that the conveyance be “subscribed” by hus¬ 
band and wife,37 or requires that the wife’s signa¬ 
ture be attached to the instrument 38 Under the 
construction of some homestead provisions, no form 
being prescribed for the manner of her giving con¬ 
sent, It IS sufficient that it be in writing and signed 
with no more formality than is necessary in ordi¬ 
nary contracts concerning land, and the wife need 
not join in the conveyance 3‘> 

b. Joinder by Separate Instruments or Sepa¬ 
rate Execution of Same Instrument 

In some jurisdictions the Joinder of spouses In the 
conveyance or encumbrance of homestead property can¬ 
not be by the execution of separate instruments or by 
the separate execution of the same instrument 

Where a homestead can be conveyed or encum¬ 
bered only by the joint conveyance or joint consent 
of the hiisb.ind and wife, it cannot be conveyed or 
encumbered by their separate and independent in¬ 


struments In those j’urisdictions in which the 
joint consent must be concurrent, a conveyance or 
encumbrance executed by the husband or wife alone 
cannot be subsequently assented to or ratified by 
the other, either by a separate execution of the for¬ 
mer instrument or by an execution of a separate in¬ 
strument, so as to release or bar his or her interest 
in the homestead In some jurisdictions, howev¬ 
er, the joint consent need not be contemporaneous, 
and an instrument executed by one may be subse¬ 
quently assented to and ratified by the other,^- but 
there can be no valid delivery until this is done 43 

Ratification by subsequent deed An oil and gas 
lease, invalid for nonjoinder of wives of joint own¬ 
ers occupying the land as a homestead, has been 
held to be ratified by the wives’ joinder in a sub¬ 
sequent mineral deed expressly made subject to the 
gas and oil lease 44 

c. Eeality of Consent 

Insanity, fraud, or duress may Invalidate a wife's 
consent to a transfer or encumbrance of homestead 
property 

All transactions in which the joinder or assent of 
the wife is obtained in or to any disposition of the 
homestead, by either lease, mortgage, or absolute 
sale, will be scrutini/ed by the courts with jealous 
vigil.ince, and the wife’s lights will be protected 
against the influences of force, fraud, or mistake, 
but this will not be c*irric(l to the extent of leliev- 
ing her from the consequences of her own acts 
which she clearly did understand or should have 
undcrstoo(H^ A wife who joins her husband in a 
conveyance of the homestead will be conclusively 


33. Okl—Lowory v AVestheimer, 

IbO P l‘)6, 58 Okl 560 

34. Okl --M« Hon v Sneed, 109 I* 2d 
509. 188 Okl tt88 

05. A 1.1 —Stati'n v Shuinute, 9 So 2d 
751, 2i’{ Ala 201 

36. Ahi—Fletcher v Shumnle, 9 So 

2d 753, 243 Ala 271—SlnU-n v 

Shumale 9 So Jd 7"»1, 243 Al.a 261 

29 C ,I p 901 note 9S 

37. Ill—locum V liOvcll, 111 Ill 
212 

29 O J p 901 note 99 

38. Ml(h—Barrett v Cox, 70 NW 
446, 112 Mioh 220 

39. (la—\\>nn v Fukien, 54 Ga 
629 

29 O J p 901 note 3, 

4a Cal—Dixon v Russell, 70 P 2d 
196, 9 Cal 2d 262 

Okl —Wilson V Clark. 223 P 668, 97 
Okl 299—Thomas v James, 202 P 
499, 84 Okl 91—Hawkins v. Corblt, 
201 P 649, 83 Okl 276. 

29 C J p 901 note 16. 


41. Til— MooTe V Maitln, 84 NE 

630, 213 Ill 512 
29 C T p 902 note 17. 

In Iowa 

(1) Under Code 1916 { 10147, a 

tonlract terminating: homestead 

lights must be in wilting, and must 
be executed by lK>th husband and 
wife in the same joint instiument — 
Wright V Flattorich, 281 N W 221, 
225 Iowa 750 

(2) Where contracts for deed of 
lots constituting their homestead ran 
to husband and wife jointly, and 
wife assigned her interest in the 
contracts to her husband, the assign¬ 
ment of the contracts by him alone 
to a third peison was wholly void — 
Hrunsdon v Biunsdon, 200 NW 823, 
199 Iowa 1099 

(3) The statute requiring that an 
encumbrance on a homestead be 
signed jointly by the husband and 
the wife does not require that they 
sign and acknowledge the Instru¬ 
ment at the same time—Harlow v 
Larson, 213 NW 417, 204 Iowa 328. 
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(4) Other paiticuKirs of Iowa rule 

see 29 (^J p 902 note 17 [b] 

42. Ala—Yates v Me Lc od, 96 So 
583, 209 Ala 483 

Cal —Cunnyngheim v Mason-AlcDuf- 
lle Co, 22 P 2d 515, 218 Cal 19b, 
distinguishing Hart v Chunh, 58 
T’ 296, 59 P 296, 126 ChI 171. 77 
Am SR 3 95 

Kan—Mid-Wtst Lumber Co v Wag¬ 
ner. 300 1067, 133 Kan 105 

Okl —Melton v Sneed, 109 P 2d 509, 
188 Okl 388 

29 CJ p 902 note 3 8 

43. Tenn—Eldndge v Hunter, 113 
SW 892, 125 Tenn 309, 10 L R A . 
N S 628 

29 CJ p 902 note 19 

44. Tex—Grissom v Anderson, 79 S 
W2d 619, 125 Tex 26, reversing. 
Civ App , 48 S W 2d 809 

Ratification of conveyances not In 
compliance with statute generally 
see infra 9 143 

46. Okl—Bast in v. Shaffer, 85 P 
349, 15 Okl 607 

29 CJ p 903 notes 26, 27. 
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presumed to have had knowledge of its contents,*^ 
and the fact that she did not read it will be of 
no avail.^7 

Effect of fraud and duress. Where a husband 
executes a mortgage without joinder of the wife 
in Its execution or acknowledgment and another 
person fraudulently signs her name to the mort¬ 
gage and acknowledges it, it is void and of no ef¬ 
fect, even in the hands of an innocent purchaser 
for value and without notice, and even though the 
mortgage and the execution thereof in every way 
apj)car regular on its face 

Consent of a wife, obtained by fraud, may he in¬ 
sufficient to satisfy the homestead provisions ,^0 but 
if the wife signs the document under a mistake 
as to Its scope and effect, due to misrepresentations 
of the husband or of a third person, the contract is 
binding in the absence of fraud on the jiart of the 
grantee or mortgagee but it is otherwise if he 
IS a party to the fraud 

C’onscnt of the wife obtained by duress will not 
satisfy the homestead provisions,notwithstanding 


the grantee was ignorant of the duress,®^ although 
it has been held that, where property has passed 
to a bona fide purchaser from the grantee, it cannot 
be recovered 56 If there was no coercion exercised 
to procure her signature, her act is in law deemed 
voluntary notwithstanding she signed the instru¬ 
ment reluctantly and after great hesitalion.^^ 

Effect of insanity or minority. If the husband or 
wife IS insane when a joint conveyance or mort¬ 
gage of the homestead is executed, the conveyance 
IS invalid, because it is not the joint act of both,5*^ 
and the rule applies even though the grantee was 
ignorant of the mcompetcncy,55 although it has 
been held that such an instrument may be enforced 
after the death of the insane spouse where the 
mortgagee was ignorant of her insanity and where 
the mortgage money was paid over to the mortga¬ 
gor and by him used for the betterment of the 
homestead property 59 Similarly, even though the 
wife joins in the execution of the instrument, it has 
been held that it may be disaffirmed if she was a 
minor at the time of the execution 


48 U S —Allen v Spensley, GCA 
Wjs, 202 P 62, 120 CCA 37S 
47. Iowa—(''o< hran v Main, 162 N 
W ."61, 181 Iowa 906 
4a ND-Yusko V Studt, 163 NW 
1066. 37 N U 221 
Porfifery 

Alortjcage purporting to encumber 
honu•^toad, executed and acknowl¬ 
edged hy husband, but to which 
wite s sig-nature was forg:cd, was 
void—Hacon v VVeviern Securities 
Co, 252 NW 317, 12.') Neb 812 

49. ND —Yusko v Studt, 163 NW 
1066, .37 ND 22J 

50. Iowa—Charlson v Farmers’ 

St.ate iJank of Lake Mills, Iowa, 
J06 NW 812 201 Iowa 120 

2') (’J p 003 note 34 
Fresuiuption and burden of proof 
V married woman who had giat- 
uitoiisL released her right of own¬ 
ership of an entire homestead owned 
hy husband for a life interest m one- 
half of the homestead on misrepre¬ 
sentations of her husband and his 
friends was presumptively acting 
under the influence of her husband 
and friends, and the burden is on 
the husband or those benelilcd to 
.show that she tullv and \oluritanlv 
entered into the conveyance with a 
full knowledge of her intere.st in the 
estate .ind its approximate value — 
MrCollough V McCullough, 185 So 
417, 2.37 Ala 77 
What constitutOB fraud 

Husband, m procuring wife’s sig¬ 
nature to mortgage on homestead, 
practiced no fraud on her, where he 
did no more than Put document be¬ 
fore her With request to sign, and 


merely on his request and without 
inquiry as to what it was she afllxed 
her signature Her inability to read 
It and her signing it without being 
informed of its tbararier would not 
<MUitIe her to relief—First Nat 
Hank V Ten Napel, 200 NW 405, 
198 Iowa 816 

51. Iowa—First Nat Bank v Ten 
Napel, supra 

29 CJ p 903 note 35 

52. Iowa—First Nat Bank v Ten 
Napel, supra 

Tex — McDonald v Simons, CivApp, 
271 SW 119, reversed on other 
grounds, Com App, 2S0 SW 571 
29 C J p 90.3 note 36 

Failure to read 

Mortgage was not procured bv 
fraud, deceit, or bad faith on part 
of mortgagee, where only c laim was 
mortgage was not read to mortgagor, 
and he was not told it covered home¬ 
stead—Charlson v Farmers’ Slate 
Hank of Lake Mills, Iowa, 206 NW 
812. 201 Iowa 120 
blatters no defense 

“The lack of information and ex¬ 
perience of a wife as to the method 
of mortgaging land, and the knowl¬ 
edge of the legal description of her 
homestead, and her failure to read 
the mortgage or have it read to her, 
and the laiiure of her husband to 
properlV Inform her, will not deprive 
her of the defense of want of joint 
consent in the execution of the mort¬ 
gage on her homestead when the 
plaintiff, being* Interested in the mat¬ 
ter of obtaining the mortgage, inten- 
tionrillv did not disclose to her when 
ahe executed the mortgage that it 
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covered her homestead Larnck v. 
.Tacobson, 32 P 2d 204 139 Kan 522 

53. -Via — Sims v Gunter, 78 So 62, 
201 Ala 286 
29 CJ p 903 note 38 
64. Iowa—Hayden v Latch, 182 N. 

W 868, 191 Iowa 469 
Kan —Anderson v Anderson, 9 Kan. 
112 

29 C J p 903 note 39 

I 55. Ala—Gilley v Denman, 64 So. 
97, 185 Ala 661 

66. Ala—Coleman v Smith, 55 Ala- 
368 

Tired of being nagged 

Wife’s statc^mont that she waa 
signing, but not of her own free will 
and accord, and that she was only 
signing because she was tired of be¬ 
ing rifiggcd b> her husband, does not 
show exorcise of duress on wife — 
Mid-West Lumber Co v Wagner, 
300 I* 1067. 133 Kan 40.3 

57. Ala—Butler v Wilson, 186 So, 
6S7 2,’.7 \.lf\ 312—Sumners v Jor¬ 
dan, 125 So 642. 220 Ala 402— 
llfill V Britton. 113 So 238, 216 
Ala 26.3 

29 tM p 901 note 42 

58. Ala—Beaty v Washam, 87 So 

3 57 20.3 Ala 92 

Iowa—Ilavden v Latch, 182 N W. 

XOS. i')l Iowa 469 
29 CJ p 904 note 43 

59 IJ S —Miners' Sav Bank v San¬ 
dy, C CKan , 71 P 840 
29 CJ p 904 note 44 

60. Tenn—McBroom v Whitefleld, 
67 SW 794, 108 Tenn 422. 

29 C J p 904 note 45 
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§ 133. Consent of Court and Reinvestment in 
New Homestead 

Where the state constitution so requires, land set 
apart as a homestead cannot be conveyed by the head of 
the family during the existence of the homestead except 
by Older of the court for the pdrpose of reinvesting the 
proceeds for the same use. 

Since the (jcorj^ia constitution of 1H77 land set 
ap.irl .lb a hoiiiestccKl cannot be lonvcycd by the 
head of the family iJtndin^ llic homcblcad, except 
by order of the coiirtj’^ where the hoinesteader re¬ 
sides or wliere tin land is situati d/’“ for the i)Ut- 
posc of rtinvislin^ the proceeds for the same us¬ 
es/*^ til the inaiinti jiuscnhed in the statute,^’' and 
tiny .illiiniited sale otheivMse is in valid,and does 
not eonvev c\tn a itvcisioiiary intcicst®^ This 
jnoviMoji IS opeialne, even ihonjjh the conveyance 
IS by the husband to Ins wife who is the sole bene¬ 
ficiary of the homestead,*''^ or althoni^h the coiuey- 
aiiec IS to Ins wife in trust for his daiif^htei It 
cannot hi nioi Iqaj^ed for any purpose either by 
the Inisbaiid oi by thi wife who ap])lud foi the 
homestead out of her hushand’s jiroperty, he hav¬ 
ing refnsid to .iiiplv If the officer eoiisents, his 
(leeisiou on the snllKiency of the price ptiid is 


final No confirmation of the sale is necessary 
The court may order a third person to receive the 
proceeds, and invest them in a new homestead for 
the ori^^inal parties, and this wnll not jirevent such 
thud person from purchasing the old homestead *^2 
Where the proceeds were reinvested in land which 
by the husband’s direction was conveyed to the wife 
in fee, such deed to the wife included any rever¬ 
sionary interest in the land to which the husband 
rni^ht ha\c been entitled after termination of the 
homestead 

§ 134. Restricting Encumbrances Except for 
Certain Debts 

Under some constitutions and statutes no en¬ 
cumbrance of a homestead is permissible except for desig¬ 
nated debts 

In some nirisdiclions under the restrictions of 
the homestead provisions no enciimbr.incc of a 
hotnesle^ad is pcrmissililc except fiir desifrn.itod 
debts,''^ the most common debts cltsignaled being 
those for purchase niuiiey'^^ or for iniprov cmeiits 

These Icsinctirms .i])f)ly to moilgagts by the hus¬ 
band to the wife as well as to strangeisThey 
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2 7’, I s'l <ii f)t* ’—Uiislung V SiKca, 
1(.^. S JO S'^ 175 (1,1 1LM 

<’ I p IMM jiot< I'l 
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74. Te\ T*M‘-oii V \ t nsun C’lv 
App 1411 S W 2d 4 1') lliji lvh,n (It v | 
LiU'bei man, (Jiv App , 142 i> W 2d | 


2S niodiflod on other g:IouPd^ I'M 
S U" 2d M 7, 1 “IS Tl V i 0M— I low < r 
\ Nolsoii t''j\ \pp , 11*^ S? W 2d C/n, 

• rrur n fused—Piist JS ii iPuik \ 
Solis, (h\ \pi) ri: S\V2d 112, tr- 
roi n tiisf d--inom^rr»*n v \’*in 
Zandl, (hv \pp 126 S \V 2cl 7/)l) - 
Speni r T-S.iuej l^iinilK r Mo \ Hal- 
lird, <’i\ Vpp, 111 S W 2il 2SK— 
Sp( Tl< t T-S HJ( T ljUrnfuT ('o i I'rll- 
Jard (hv \pp 9S S W 2d 
Hi“Ism V Mntihr Miv \pp , SI S 
W 2d t(iMS —-VN ilson v lje\\, Mi\ 
>PP. II S W" 2d 971 —(X)innurif 
h'lrin (htdil Mo v Sa\ h’s <^iv 
App ’"i M S V\ ra»7, Tf\trst(J on 
olJu r iioumls (''ornnifKe 1 ‘Vumi 
l’i<di1 V Silt'S (’oin X pp 2S,S 

\V SOJ iMo'-let' V AValkci, 7S S 
W M.SO !1 Tt\lh\ App 297, t i loi 

Tvi list d 

2M i’ I p ‘HM nolt 61 
Antceedent debts 

Whtii u IS uuonip‘l»‘nt to rnort- 
K<in< lh' luunt It 1(1 tiu iu(»n» \ i«- 

<«U(d .It tin l mu il IS iiuorYipiUnt 
(<; ni(«rt; It i4) si(in» an ani<(t- 

dciil (hilt or to gi\< u ni pi\tM('nt 
<»t siK Ji d* 1)1 or .jgi('(* 1(1 do -o — 

JM i\w t 11 \ IP) 1 '1) JO So 251, 1U6 L<a 

12 I 

Debts held not included 

(1) \/l()intY s i<i —llrown v 

llu ( T.-\ M|\ s \\ 7Sl, af- 

/lirmd Kiit \ I.iuwi., I'nni \pp , 296 

S \V vr, 

(2) Insuiance prcrmuniM on house 
—CMtviIand v Alpine lairnlu r C'o , 
Tex Mi\ \pp 7,7 s? \V 2d 977 

I RJirht of deBignAtingr the home- 

586 


sLeqd (annot hf us(‘d as a cloak to 
('nal)Ie tht horru sU ad claimant to 
evade the law prohlhitinr, the mort- 
g'igt of fx li<)mp‘=!t( nd — MM7angln*v^ 
\ Ann n« rill Mat H ink, 92 SW 1001, 
11 TtsMivApp 191 

75, Tc \ —Jk»wer v Nilson Miv App 
1 IS S \V 2d 601, ('HOT f( fust ij— 
Thitadgill V Fagan, Miv \pp 64 
S AA'2d tOfi -K A’' Ch.imhi'rs <SI. (’’o 
V Lilllf i’]\ \pp, 21 S W 2d 17 
error r«'fus('d—Jones v Mooit ('iv 
Aj))) 2SM S W 70M 
29 C J p M09 note 65 
Acceleration clause 

!ho\l ion foi ai (elcraljon of nia- 
tuiJlv ol a T(jif'Y^(l of f, pi,r,|Ms('- 
money note sound hv trust dt ( d 021 
lionu sit'.id lor lailurt of nnnlgigor 
to piv Irises Wris not void is ni ad- 
(lihoiial burden on llu honu sit id — 
N^atali \ Willh.iu'^ 1!> S W 2(| m^,9 
131 Ti‘\ 713, niirsing W itth iiis v 
Viilah, (hv \pp 107 S W 2d M')8 

76 T( \ Li])p mot I v York 24 S 
\A^ 2 7.7, i'-b '^ 11 \ 2Til l)illii' Iluild- 
ing &. ho in n \ lJ(jii>, Miv 

\PP 9S S W 2d 1010. £11 or dis- 

mis'^t d 

29 M I p M 05 n()t( 06 

Security 

]ifluti\ of Iind (on trait b\ as- 

sii'iuts to m Ilf 11 'llni m ,1 ■- *■ n urlty 

w.iw not ‘-lit Uivt sting assignee,s of 
home.stiMd rights -Standard laim- 
hei \ lUtg (h) V Lioojxi, TtvMiv 
App. 1 S A\' 2(1 1 ^ 0 

77. T( \ —Aladdi n v Madd« n, 15 S 
\V 4S0, 79 Ttx 696 
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apply although both husband and wife joined in the 
conveyance The exception in these restrictions 
does not extend to encumbrances to secure mere 
loans of money,even though part of the money 
may be used for purposes for which a mortgage 
of the property would be authorized 

A person advancing money to take uji, pay ofT, 
and extend an indebtedness secured by a permissi¬ 
ble hen on a homestead may become subrogated to 
the original hen to secure him for the money so 


advanced, with interest 8^ Such hen, however, can¬ 
not be extended to cover items not included in the 
original permissible hen An existing hen on a 
part of the homestead may not be spread ovci an¬ 
other part not charged with the debt secured 

Conifcyancc void Any encumbrance for debts 
other than those thus excepted is not voidable mere¬ 
ly, but absolutely void,^^ and can never be made 
valid The subsequent termination of the homc- 


78. Tl'X—K farby v Cox, Com App , 
Jll S VV 9.iJ—Hinor v Mover, Civ 
App, 25 S W 2d 196, affirmed, Com 
App , 44 S W 2d 961 

79. T(‘x—Gavloid v Loughridge, 50 
Tex 572 

29 CJ p 905 note 78. 

80. Tex—liuilding and Loan AsH’n 
of Dakota v Logan, Civ App, 33 
S VV loss 

81. Tex—Faim & Home Savings & 
Loan Ass'n v Martin, 88 S W 2d 
450, 126 T(x 417, leversing Martin 
V Farm & Horne Savings & I^oan 
As.s*n, Civ App, 81 S W 2d 779— 
Lippencott v York, 24 S VV 275, 
86 Tex 276—Ilensel v Internation¬ 
al Bldg & Loan Ass'n, 20 S W 116, 
85 Tex 215--Wingate v I’eople’s 
Bldg & Loan Sav Asaoe , 39 S VV 
999, J5 Tex Civ App 416 

AppUcatloxL of proceeds 

Moitgageo under trust deed on 
horntstead seeuring money advanced 
pursuant to mechanic’s lien contract 
was not under duty to see that iden¬ 
tical money advanced was paid di- 
rec'tly to contractor—Faim & Home 
Savings K Ijoan Ass’n of Missouri v 
Muhl, Tex (^iv App , 37 S W 2d 316, 

error refused 
AsBlgnmeut of notes 

A pure hase-mciriev mortgage lien 
docs not itsull from an assignment 
of pure hasc-numey notes hy a vendor 
who has reserved a lion theiefor — 
Brenenian v Mayer, 58 S W 725, 24 
Tex Civ App 104 
Contractlngf for payment 

A pcrinissihU lien ma> hc' created 
hv contracting with a third person 
tliat the latter shall pay for labor 
and mat trials net('ssar> in the erec¬ 
tion ot a dwelling house —Pionc*er 
Srvings A lar.in Co \ Edwards, 34 
S \V 192, 12 Tc\ ("iv App 556 
Xilen not for purchase money 

A per missihlc lien may not be ere- 
atc'd hv pavnienls made hv a lliird 
person in s.it isiac i ion of a litni not 
glvcm to secure the original jiui- 
c^hasc* nionc'N —Kallrnan v T^udcrieck- 
er, 28 S VV’^ 579, 9 T(‘x Civ App 182 
Stock BUhscrlption 

Where horiowc ‘1 executed deed of 
trust on reaU> to Iruilding and loan 
assoc i iHori to scsurc' a loan, and as- 
soc'iatiun was assigned mtc'hanic’s 


lien note which loan was made to 
pay, lien of deed of trust protectc‘d 
only loan and did not secure pa\- 
ment of stock subscription made at 
same time, as against contc ntion that 
deed of trust invalidlv attempted 
to create lien on homestead to se¬ 
cure stock suhsciiption—Contincnlal 
Southland Savings & Loan Ass’n v 
Bunyard, Tex Civ App , 109 S W 2d 

276 

82 Attorney’s fees 

Tex—Contincmtal Southland Savings 
& Loan Ass’n v Bunyard, Civ App , 
109 S W 2d 276 
Zilens on two homestead lots 

(1) Deed of two homestead lota 
held effectively to segregate the liens 
against each lot—Glasgow v John 
Hancock Mut Life Tns Co Civ 
App 117 S VV 2d 888, afFirmc'd John 
Hancock Mut Life Ins Co v Glas¬ 
gow, 111 SVV2d 94 2, 115 Tex 470 

(2) A trust deed lien on one of two 

homestead lots m tract over all of 
which lien originally spread could 
not he* suhsecijuc ntly i« leased and 
transferred to other home stc*ad Imt 
each liornestead could he* hurdc^ned 
only with its piciportionate part of 
lien, and the release ot one home¬ 
stead from claims against it c ouleJ 
not burden other homestead there¬ 
with—John Hancock Mut Life Ins 
Co v Glasgow 111 S VV 2d 942 135 

Te\ 170 affirming Glasgow v John 
H.ineock Mut Life Ins Co, Civ App, 
117 S VV 2d SSS 

(3) LTiidtr such circumstances, an 
insurance conipanv, arhitiarilv ac- 
(Lpting 1)01 turn of vendors and trust 
deed liens shifted from one home¬ 
stead lot to tlic otliei with knowl¬ 
edge' of all l.icts nc (lulled no greatc'r 
light m purc hnsf-rnonev notes and 
liens tlsin that of oiigin.il p.i>tis, 
whose right W'as onlv as against 
such homestead to extent of pur- 
( h<i.sp money nctuallv due thereon, 
and balance of lien was void and 
unenforceable -'(Jla‘'gow v John 
H.incock Mut Lilc* Ins Co, supra 

83. Tc \—B.iXtei v C^iow, Civ Xtip, 
11’, .S \\ 2d 187, c'rioi clisinissid, 
ludgment corre<.t—Hayes v First 
Tiust Joint Stoc'k Land Bank, Civ 
App 111 SW^2d 1172 

84. Ti X—Slaughter v Qualls 162 
SW2a 671, 139 Tex 340, atllnning, 
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Civ\pp. 149 SW2(1 651—Rurk- 

hardt v Liehciman, 159 S W 2d 
847, 138 Tex 409, modifying. Civ 
App, 142 S W 2d 283—Anglin v 
Cisco Mortg Loan Co , 141 S VV 2d 
935, l.i5 Tex 188, reversing. Civ 
App, 118 SVV2d 817—J P Wooten 
Motoi Co V First Dank of Swen¬ 
son, Corn App, 281 S W 106, affirm¬ 
ing. Civ App, 260 SW 1093— 
Straus V Brooks, Civ App , 126 S 
W 2d 542, reversed on other 
grounds 148 S W 2d 393, 136 Tex 
111—Duvall V Kansas City Idfo 
Ins Co , Civ App , 104 S W 2d 10, 
modifying and denying rehearing 
9b S VV 2d 703, affirmed Kansas 
City Life Ins Co v Duvall, 104 
S VV 2fJ 11. 129 Tex 2S7-King v. 
Plainview Nat Farm I^oan Ass’n, 
Civ App, lOt) S VV 2d 4 3 1, reversed 
on other grounds Federal Land 
Bank of Houston v King, 122 S 
VV2d 1061, 132 Tex 481—Milliken 
v Cokt r, Civ App, 90 S W 2d 902, 
modilli’d on olhni grounds 115 SW 
2d 620 132 Tex 23—Wilson v. 

Alexander, Civ App 50 S W 2d 140, 
reveised on olhi r grounds Alexan¬ 
der V Willson 77 S VV 2d 87 3 1 24 

Tex 392 1 28 A LR 412—Gibiallar 
Sav &. Bldg Vs.s’n v iiarptr. Civ 
App, 41 S W 2(1 130, erior refused 
--Norville v Claik, Civ \pp , 8 S. 
W'2d 327—Thuinian v First Slate 
Bank of Carlion, Ci\ App , 300 S 
VV' 12!, ic'veised on other grounds 
First Slate Bank ot c'ariion v 
Tliuiniiii Com \pp 12 S W'2cl 146 
—Walter Comiallv Co \ Gaston, 
Civ \pp, 2or. S W' 95! 

29 r r p 88 1 note 16. p 906 note 88 
Renewal notes 

V\ lit r(' lien 4iMiiilng original note 
was void as contrarv to liornestead 
laws jiiifwal n«)ti ^ writ alst) vvilh- 
oiU valid Inn—AnditWs v SiiuiitV 
N'' I’.ank of VV i< hita Falls, 50 ,S 
\V 2d 253 121 Tex 109 83 ALR 44, 

Kvii Sc CUT It V Nit Bank of 

Willin' Falls V Andicws, Civ Ajip , 
24 S W 2d 509 

85 Tex —(luaranlv Bond Slate 

Bink ot Mf Pie isant v Kellev. 
t'om \t)r>, 13 S \V 2d 69 moditving 
Kellev V Guaiantv Jtoiul state 
Bank of Mt i’lc asant Ci\ Vp]) 2 
S VV' 2d 5 7 2— Bahbe v F« d* lal Land 
Bank ot Houston, Civ \pp, 161 S. 
W 2d 1097, error id used. 
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st«ad in any manner, *6 or the subsequent divorce of 
the husband and wife,®*^ does not validate an en¬ 
cumbrance executed in violation of such restrictions 
at a time when the land was impressed with the 
homestead character. The fact that the mortgagors 
had formed the intention of abandoning the home¬ 
stead at the lime of giving the mortgage does not 
alter the rule 

Covenants and ^loorn ^fafcnicnf^t A mortgage 
for a debt other than one txcefilcd is void, although 
the instriimt lit coiilains a cosenant on tin ^lart of 
the mortgagor that the properly coveud is not his 
homestead A trust deed to land on which the 
owners actii.dly resided as a homt^tcad was held to 
be void, notwithstanding the sworn statements of 
the owners that they bad abandoned the land and 
moved from the stale 

Crops and fivturcs Tt has been held that the re¬ 
strictions do not ap|)ly to croyis growing on the 


homes! ead,®i but the rule is otherwise as to fix¬ 
tures If property covered by a mortgage was 
part of the mortgagor’s homestead, he could not 
render the mortgage valid, and take it out of the 
protection of the constitution, by agreeing that the 
mortgaged property should be treated as chattels, 
and not as fixtures 

Proceeds of sale Constitutional and statutory 
restrictions as to encumbering homestead property 
have been held not to extend to the proceeds of a 
voluntary sale thereof, and such proceeds may be 
pledged 

^tmuhifed transactions; conditional sales These 
restrictions cannot be evaded by simulated trans¬ 
actions which arc in fact intended to ojierate as 
moitgagcs and the rule ai>i)lics with full force 
and efiect to a conveyance absolute in form hut in¬ 
tended as a mortgageWhether the instniincnt 
is an absolute deed oi a mcic security docs not de- 


CanceUatlon of title 

A mortuMnc of hortu sO'acl pioptrty 
OMnnot al toward In vil.jli/(d In ( m- 
t’Ollalion ol tin title on which the 
horm stead right was pi<‘di( ,it( d -- 
D(Kik V Moon IhV ^^V 10'», IH Tt‘\ 

ri\ App r»'M 

06. T(‘\ -\nglin V rise o Moftg 

J^o.ui Co, HI S VV Jd 'M', 1 r» T< \ 
INS, i( versing, Ci\ \pi) IIS S W' 
2d S17—Citizens Stalo liank oL 
Lindah* V hffnes, <hv \pp, 2 S 
W 2d 217, crior n fused 
29 C 1 p 91 h note 7S 

A sulbsequent ahandoument of the 

hoiiu stead doi s not validate ,i dc'ed 
of liusL t\(<iil(d ill a time wh( M tin 
land v\as irnpn‘-s(d with the home- 
btead (li.il.nliT- Simpson Lum¬ 

ber <’o V Ci.ng Tc‘\ Civ \pF) , M S 
W 2(1 SS2, «iroi disrni'^‘-(d—29 CJ p 
901, notes .S4 N9 

87. T» V—Toler v l'’eilUla Com 

Apj), 07 S \\ 2d 22 9 itvcisip^, F( i- 
titlri V 'Coll r Civ \i)p It S \\ 2d 
•467—\\ ood V De Wmtei, thv Vjip , 
2 SO S \V ’.0*. 

88 . Ttx—Indciiiev V Walkt r, Chv 
\PP 79 S W bOl 

89. T(*x—IJirn's v iNtlson, C'lv App , 
2 1 S W r. 11 

90. Tt \—Know Its v W.iddell Inv 
Co Ci\ ^pp 2S0 SVV Nsr, SSO 

91. 'fix —SiJvtjpti^ Tiilhng, 18 

b W 59 1, S2 Tt X 7)2 ! 

29 CM p Ul>l> not* S9 

92. T(>\ (hnliN V Howsn, 21 S W 
569. 2 TixCji \pp {SS 

93. Tev — l>uak v Mooit, 109 SW 
405, 48 Tt \ Civ \i>p fi'il 

9A Tex-'Kiist Nat liank v Far¬ 
rier, Oiv App, 111 S \V 2d 2So— 
L Simpson Luinhei (\) v 
Civ App , 84 S \V 2d 882, eiroi dis- 
miH&ed. 


Ihocetds of v(dunl.ir\ «?ah‘ as < on-j 
sliluUng honn stt ad proper ty see 
supra ^71 j 

95 Ttx—\ndr(‘ws v Setuiily Nat 
Hank ot AVuhita Fills 50 S VV 2d 
25 J 121 Tt\ 109, all 41 
reversing Setuiily Nat Hank ol 
VVithila Falls \ Audit ws Civ 
App, 21 S \V 2il 509—Itivers v 
Westluooks Civ Apj> 12(» S W 2d 
40 error rtiustcl—Hrtiwri v Sham- 
burgti, Civ \pp 104 SW 2d 112 
- Sammtins \ liavit CivApj), 13 
S \\' 2d 707 — IMansHi Id v Or ingi 
Inv Co Civ \pp, 2(»0 S \\ J07, 

Ttht'armg oveirulid 26 1 S V\ 6'8 
29 (M p 905 ntde 09 
Collusive attempts 

• Th( Ti \ ts dtfisions are vigorous 
and unswtiMiig in inltuting .iixl 
giving t tit < t It, th(‘ honit •-tead arlitlt 
t»f tht Texas Ctmstiiiiium 
as a;L niisl tolUisivt attiinpts of 
iMidtrs and horiowtrs no niatttr 
liow ingt nious to .ivoid n”—("ollnr 
v I’nion C’ential Life Ins Co, CC V 
Tt \ J<M> F 2cl 111, 115 

Iioss of security is penalty ecjuit> 
anti iht c oiit^-litut i<m sv, ag.iin'^’l 

oMt who It nds iiiont V on a horrnstt.id 
vvlprt. lilt paitits tiv to dJf»KUis<_ the 
Hue natuit ol tin trans.ution b\ the 
giving t»l an inslrununt rn tht form 
til a wairmtv dttd--\\ood v 1 >t 
VVTntei Tex Civ App 280 S W 102 
Tiansactlon held boua flde sale of 
the proptrtv, the tleed not at the 
Hint wHien made lieing intendt d as a 
iiloCgage —Li Siriip.son LiUrnhei Co 
V (’laig, Tex Civ Apj) , 84 S \V 2U 882, 
ei r or disinissj^d 

90 Tex —Slaughter v Qualls, 162 
SW2d 671, 119 Tex *110. affirming. 
Civ \pp , 119 S W 2d 631 — McKel- 
lov V HainiJlon, Civ \pp , 120 S 
VV’" 2 d 1114—Brannon v, Gartman, 
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("om Aiip, 2S8 SW 817. reversing 
(lartrnan v Brannon, Civ Vpp . 270 
S AV 255—Voung v Tilain Com 
App 215 SVV" 65, rt'vt rsing, Civ 

App 221 S W 851—Ml Failane v 

Cougi r, Civ App , 159 S VV 2d 138. 
tiroi refused—Martin v Mai tin, 
Cu Vpp, 120 S W 2d 86’ i rror dis- 
misst d judgment lorrect—First 

Nat Bank v Farrh*? Civ App, ll”? 
S \V 2d 285—Anderson v Barnwell, 
Civ App 32 S VV 2d 96, affirmed m 
part Vnderson v J’.rawlev, 86 S W 
2d 41, 126 9't‘x 182—Cili/« ns’ State 

Bank of Lindale v Ieffrit*s Civ 
App, 2 S W 2d B7, error rifused— 
Bell V Kami It / Cn App 299 S 
VV 635—Hein v Hfnrv, Civ App , 
299 S AV’^ 150—Thrown v Brown 
t'lv Apj» 280 S \\' 918—AVood v 

1 >( Wintti, Civ App, 280 S A\" 502 

--Lilly v Lewi'', Civ App , 249 S 
V\' 1093 

29 C’ I p 905 note 70 

‘The pieteiidt'd salt', with condi¬ 
tion of defea'^'ant e, prohibited by the 
Constitution imludts any tharacter 
of pretiridtd '-<ilt, having t«)r its piii- 
pose the jilaeing of a lien on the 
htirneslead, other than thost* exprtss- 
ly permitted bv the Constitution and 
It IS irnni.i ter tal W'ht Lher oi not the 
eonditlon of diltasaiut is expres^t'd 
m the instrument”—Vnglin v Cisco 
Mortg Loan Co , H I S A\ 2d 925. 938, 
153 Tex 188, revt'ising Civ App, 118 
S W 2d 81 7'-Sisk v Kandon, 70 S VV^ 
2d 689 693, 1 2‘i Tex ‘526, alllTruing, 

Civ App 33 S AA’" 2d 1082 

As between the parties thereto, 

such a convtvanoe is void—Barron 
|v Theophibikos, Tex Civ App , 13 S 
AA^ 2d 729 

I Kstoppel to assert invalidity see In¬ 
fra ^ 14 2 

Attorney’s fe« 

Deed to homestead as mortgage to 
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pend on the form of the instrument, but on the in¬ 
tention of the parties thereto 97 Qn the other 
hand, such a constitutional provision does not de¬ 
clare every sale of a homestead involving a condi¬ 
tion of defeasance void, but only pretended sales 
involving such conditions are void 98 Conse(picntly 
a conditional sale of a homestead is valid 99 

Status as homestead property The status of the 
property as homestead property, so as to be pro¬ 
tected from unauthorized encumbrances, must be 
decided by the conditions existing at the time when 


the attempt to create the lien was made ^ The re¬ 
strictions do not apply to properly as to which the 
homestead right had not attached when mortgaged,^ 
although at the time of the mortgage the mortgagor 
intended and was preparing to use the pioperty as a 
homestead and did so use it afterward,9 or to prop¬ 
erty in which the homestead rights had been aban¬ 
doned before the mortgage was given ^ 

Unmarried head of family The restrictions 
against mortgaging the homestead do not apply to 
an iinmarned head of a family •'> 


payment of fee to nttornev 
for defending tiusband in ermiinal 
promciition vv.m invalid—Hallas 
lUnldinj^ TiOan Xsv’p \ ITenr\, Tex 
CivApp, 9S S\V2d 1030. ei/or dia- 
niisst d 

Condition of defeasance n* ed not 

appear in pretemded (onv<>ance of 
homestead to rimdei instrument void 
as moi tKHRe-—Mosher Steel & Ma¬ 
chine rv I’o V Nash. Tex Civ App , G 
S V\^ 2tl ir»S, error dismissed 
Instruments construed togfether 

idow’s dfid to homestead for 
minernl Ti^^hts must ho construt'd 
with the written apreemont which 
slated tli(‘ (ondiHons under which 
the deed w is given since both died 
and mortgagf' (vidtnced parts of the 
same transaction—UaMe v Pickens, 
CivApp, 78 HW2d 260, affirmed. 
Com App Jhekens v Bade, 10-1 SW 
2d 18J 12‘) Tex 610, rehearing denied 
105 S\V2d 212, 129 Tex 610 
Joinder of wife 

It is immati rial whether the In¬ 
st i arm nt h( txetuted hv the husband 
alone oi tog( ther w'lth the wife — 
Toler V Fi'rtitta, Tex Com App 67 
S W 2d 229, reversing Fertitta v 
Toler, CivApp, 43 S W 2d 467 

97. Tex—Biannon v Gartman, Com 
App, 28S S W 817, reversing Gart¬ 
man \ Tb iniion (^iv App , 270 S VV 
2r>.‘)—doling \ Plain Com App , 24.5 
S \\ 05 Kvfr^-ing, Civ \pp, 2.21 S 

'W 8 51—Smith V New AVa\eilv 
Slate JUnk, Civ App, 76 S W 2d 201 
K»>( ]\ V Ccirpeiitei, (^ivAfrp, -67 
S W 2d 328, erroi d]smiss(>d— 
Moslu ‘1 Sti'el & Machinery Co v 
Na^h, Cjv App (> S VV 2d 1.58, er¬ 
ror disniis‘-td—Sin'll Co v Smith, 
Civ \pp, 2 50 S W 727 
29 CJ p 905 note 71 

An eoLuitable mortgrafire was held to 
result trnm an assignment of a ( on- 
tract to purchase by the homestead- 
ei to his cnditor, where the former 
thtreaftci c omjib ted his pavments 
and traudulcntly took a convevance 
of the land to himself—Hartwell v 
McDonald, 60 Til 293 
Conveyance held mortgragres 

(1) Conveyance of a homestead for 
an existing debt a& the price, repur¬ 
chase by the debtor, and retention i 


(if a vendor’s lien bv the* creditor — 
O’Shaughnessy v Moore 11 S W 153, 
73 Tex 108—20 CJ p 00.5 note 72 
(2) Debtor’s died with contract for 
reconveyante on payment of the debt 
and interest -Shatt('r v Huff, 4 9 Ga 
.580—20 ('J p 005 note 73 

(2) Deblor’s (onv(‘van( (‘, tin' exe¬ 
cution of a note for the purchase 
mom V secured by trust deed, and in¬ 
dorsement of Ibc note bv the tbdilor 
to a third pc'rson--TTui t v Cooper 
63 Tex 262--20 f’J p 005 note 74 
Parol testimony 

Th<‘ g<^n< ral rule th'il, where a re¬ 
cited consideration in a d<*(‘d is con¬ 
tractual in its nature, it c.mnot be 
varied bv pirol evich m e, in th< .ib- 
sence of fraud ac ( icl< lit or mislakt, 
has no applnation where a pretend¬ 
ed s'lb is in fact intended as a mort¬ 
gage of a hom« stead, and it is per- 
missiblt to prove that a chid wms in 
fact intended ns ,i mot I gage—Anglin 
v Cisco Mortg Doan Co 141 S W 2d 
9 25 135 Tex 188, revc rsing (bv \pp 
118 SW2d 817 Sisk v It melon 70 
SW2d 689, 123 Tex 226 affliming, 
CivApp, 33 SAV2d 1082—29 CJ p 
005 note 71 fa] 

Privilege to repurchase 

Deed of a husb.ind and wife, and 
lease to them b\' grantets with priv¬ 
ilege to pure hast* within live v'cars at 
a named puce, hut not obliging lb(*m 
to It pure base did not bhow' as a 
m.atter of law'^ a pretended sale of a 
homestead void under (^onst art 16 ^ 
50—Mansfh Id v Ornngt* Tnv Co, 
T('\ (bv App 260 S VV 307, rehearing 
ovMruled 263 S 65S 
98w Tex—Red River Nat Bank in 
Clarksville \ Latimer, Civ App , 

110 S W 2d 222 

99. Tex—Biannon v Gartman, Com 
App, 288 S W 817, reversing Gai t- 
rmn v Jirannon, Civ App 270 S 
VV 255 

29 C T p 905 note 76 

Trausactiou held void as mortgage, 

given for an existing debt, and not 
sustainabb* as a conditional sale - 
Mosher Steel & Machinery Co v 
Nash, Tex Civ App , 6 S VV 2d 158. er¬ 
ror dismissed 

1. Tex —F»rsL Nat Hank v Farrier, 
Civ App , 113 S W 2d 286—Wilson , 
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V Levy, Civ App , 13 S W 2d 971— 
French v Coleman, CivvVpp, 13 
SVV^2d 169 

2. T(*\—Kt'mpner v Corner, 11 S W 

191. 72 Tex 196 
29 CJ p 906 note 81 
Grantors living elsewhere 

Trust deed coviuing grantor’s 
homestead was void, unless It np- 
peari'd that grantor.s were living 
elsewhtie and grantc'i was induced 
to lake tiiist deed bv grantor's rep- 
r (*senta tions that property was not 
their homestead—First Nat Bank v 
Z.ir.ifonetis Tex (bv App , 15 S VV” 2d 
155, error refused 

3 Tex—Kernimer v Comer, 11 SW 
194, 72 T( X 196 

4. Jowa—Drake v I’ainter, 12 NW 
526 77 Iowa 721 

Tex White v Dabney, CivApp, 46 
SW 652 

5. Tex — Mien v F.irm & Home 

Savings 6:: Loan Ass'n of Mi^-soun 
(’’iv Vpp, 58 S VV'2d 86b, error re¬ 
fused—Lynch v First N,it Bank, 
CivApp. 50 SVV'Jd 418 <*rioi re¬ 
fused—Gor don-Sc wall &, <’o v 

VValkoi, (bv Vpp 258 SW 2 12 

29 C J 882 note 98 La], p 906 note 
87 

After divorce, a w ornan may en- 
( umber be*! honicsttad as she t hoos- 
es—Straus v Brooks IIS S VV’2d 
39 J 13b Tex 14], r(Vti-,ing (^iv 
Apf) , 126 S W 2d 542- Jvei*ls v' First 
Nat Hank, Tex (bv App 71 S W 2d 
172 

Widow 

(J) Where maker of not('s W'as 
widow at time of alleged execution 
of note and de('d of trust, existence 
of homtsttad was not a bar to ex¬ 
it ui ion of instruments—Pitts v 
Tborni>son Tex (bv App , 71 S VV” 2d 

268. error dismissed 

(2) Wbdow can mortgage commu¬ 
nity homestead to seture debt 
against (ommunity estate—Gonzalez 
v Zac hr V, Tex f^iv Vpp, 84 S VV^ 2d 
855, error refused 

(2) Deed of trust by widow upheld 
—Dwver v Foley, Tex CivApp, 35 
S VV” 820—29 CJ p 906 note 87 fb]. 
Transfer or encumbrance bv surviv 
ing wife generally see infra ii 285 
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§ 135. Restricting Alienation Where Chil¬ 
dren Living 

Under some homestead laws the power of alienation 
IS restricted where there are infant children. 

Under some homestead l.iws it is not within the 
power of husband and wife to release their home¬ 
stead rights, where there aie infant children liv¬ 
ing,^ although It is competent for husband and wife 
to release the wife’s homeste.iel interest where there 
ire no such children 

In Florida, in \iew of the constitutional provi¬ 
sions that homestead exemptions shall inure to the 
widow and heirs of the person entitled to such 
exemption, and th.it nothing in the homestead arti¬ 
cle shall he construed, if the holder be without 
children, to prevent him or her from disposing of 
his or her homestead by will, w’here thcie are chil¬ 
dren surviving it has been held that it follows by 
necessary implication that a homeste.id cannot be 
alienated to the wife even by joint deed, if the real 
effect would indirectly nullify the constitutional in¬ 
hibition ® The “alienation” of homesteads contem¬ 
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plated by the constitutional provision that home¬ 
stead real estate shall not be alienable without the 
joint consent of husband and wife, when that re¬ 
lation exists, IS a bona fide conveyance of the home¬ 
stead to third ])crsons for a valuable consideration,^ 
and is not a conveyance without consideration by 
the owner of the homestead directly to his wife,^^ 
or by the husband and wife joining in a convey¬ 
ance without considei ation to a third person who 
reconveys the same properly without considera¬ 
tion to the wife alone^^ or to the husb.ind and wife 
as tenants b> the entireties,^2 which conveyances 
necessarily would have the effect of divesting chil¬ 
dren of the owner of their vested rights in the 
homestead Apparently if the conveyance to the 
wife IS based on a consideration it is not invalid 
as an indirect attempt to evade the constitutional 
restriction 'i'he restriction is ina])plicable to 
transfers of pioperty which is not homestead prop¬ 
erty at the time of the conveyance The statute 
authorising a husband to deed real estate directly 
to his wife, as though they were not m.irricd, does 
not apjily to homestead real estate 
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§ 136. Form and Requisites 

An instrument conveying a homestead, to be valid, 
must comply with the specific requirements of the home¬ 


stead laws and the usual requirements of instruments 
conveying real estate in general 

In order to he valid, a conveyance or enenm- 


Wl dower 

(1) A widower levidinp on piem- 

h'ts as a homestead < an execuli a 
mortK.o^e thereon—llullnrid Srv 
n.iiik V Isl). 11 Civ Ann, S AV Jd 

rai'i afllinud 15 4 S VV Jd U2 1*17 Tex 

1 ’> *—Hunt V I{.i|4W< 11 'r« \ \i)|> 

111 S W Jd 31 2 error r ef usi d—Ba?;- 
wt 11 V Hunt, Tex Civ \pp, (»ri SW 
Jd ib9 

(2) \ iMiidounir who is a wodetw- 
er ma\, in < onsidr r i tion of the re- 
iK'Wal of a pure h.i'-e-nioney note 
which is a lien on a portion of his 
homt stead, extend ttu lien h\ the 
piovisitms of th« new nott to (ovtr 
lilt whole trait - .siolui v I’alton 
T. X Ci\ Apr> .IT) S W 0 1 

Ti insfei or enc unilnd ru e h\ sur\iv- 
in«: husband KenMalJ\ st-e intra ^ 
jsh 

6. Ill - -Zohman v Za« hnun, fiG X 
K J50 Jill III ISO, 94 \m S Tt ISO 

^ Mchi'. 01 ill nis 

7. Til (’olluii \ Kin^,s. 

274 2 11 111 101—Merki v M.rki, 

72 VM 0 21 J ill 121, atllrminK: 

111 111 \pp .IS 

8 Effect 

" Vn att»nipl(d 'al n luit ion’ of tin 
hornestr id h^ lln^ o\vn*r and wile 
dinttlv to Ihf wil* nnnlv h s 
Ihi tith sulisl mil ill\ as u was be¬ 
fore without divesiin#?: it of its char- 


<utfr as a honir'stead ” -Churi h v 
law 1 IG So 212 ’ll 102 Fla 17S 
Joinder an idle act 

To rtquin a w if» to unite in a 
<<>n\<\.m(' ‘.ilnnatinf, tht homt- 
sttad to heistlf would la to require 
t’n pt (ormaini ol m idb ^ as 
sh( cannot ‘alienate’ her rnterest in 
tin hoine-vlead b\ Joinin^r in a <on- 
VI v a lift of the hoiriesitad to h( r- 
stlf"—(’hur<h V I.ee supra 
9 Fla—Chunh v I^e», supra 

10. Fla —Norman v Kannon, 1S2 So 
Mil ; i I 5 Fla 710 

"Tin orf,anii prov'sioris contem- 
])lalo that neither the widow nor the 
Inns shall lu dt jn iv< d ot their pio- 
sf.e.tiVL rights in tin horrnsltad and 
riiiuirim^ the joindt r of hushand and 
w'lff in su( h d« ed does not conUm- 
p! itt t Uhl r a din it or indirect vol- 
uMlai\ convex Mint of tht homesltad 
to llu will ’’—Chunh \ Hee, 116 So 
242 2 1 4. 102 Fla 178 
('on^-nit rat ion ftu tonstnl of sj.ouse 
lAt'iuiallx St e supra tj 141 
Necessitv of toinder of wlft' in (on- 
V ex antes of homtsleid propel tv to 
wife see supia ^ 140 t 

11. US — Cioker v Croker, D C Fla , 
7 F2d 21S 

Fla -MtFwen v Bar son 185 So SGG, 
13 0 Fla 1—Noiman v Kannon 1S2 
So 90*4, 1'43 Fla 710—Church v., 
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I^i e, 1 !6 So inj Kla 47S — 

Jatkson v latkson, 107 So 255 90 
F’la 56 4—Ntuton v Bava, lOj So 
461, 8S Fla I 

is; US—Croker v Cioker H C Fla , 
7 F2d 218 

FI i Xonnan v Kannon, 182 So 90 4, 
M4 Fla 710—Bess x \ndtison, 146 
So 89S. 102 Fla 1127 
13 Fla —Churt h v laa lib So 242 
102 Fla 47S 

14. Burden of proof 

\ died to a homestead ixitutid 
jointly by lhi‘ oxxnt'i .ind wife di- 
lettlx tt> tht wilt' x\h. rt thtre is a 
t liild or ihilditn suiiixinis wbetlnu 
minors or adults or xxhellnr n‘-nlinj? 
xvith the fairiilv is i>i ima fat ir in- 
ifltatixf, as ajjainst On intt rests of 
suth lieirs, to lonv.'x li'fe'il titlt If 
tin paxnn'nt ol d v.iluibjt ti.nsnJ- 
eralion for tin tonxevaint In t onn s 
matt rial, it must be alHrmadvelv 
proxn^d by the party rtlvin^ on its 
validity—(^hurth v Bet' supra 
Conveyance held based on consldera- 
tlon 

FJa -Wtigd v Wienei, 5 So 2d 447, 
119 Fla 2*41 

15. Fla—IVlcnindez v Rodnsuez, 
143 So 223 IOC FLi 211 

10. Fla tTiuifh V Bee, 136 So 242, 
102 Fla 478 
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brance of homestead property must be in writing,^ 
and the instrument of conveyance must comply not 
only with the specific requirements of the home¬ 
stead laws^*^ but also with the usual reciuiremcnts 
of instruments conveying or encumbering real es¬ 
tate in general Thus it is essential to the validity 


of a deed or other instrument conveying the home¬ 
stead that there be competent parties,an absence 
of fraiul^l and duress,^2 a valid or good consider¬ 
ation,23 proper words showing an intent to con- 
vey,2t and a formal signing, execiiti()n,2f> attesta- 


17. Fla—Oates v New Yoik Lifo 
Ins Co, 15L> So 671, 113 Fla 67R 
116 Fla 2^i ‘^—-McEwen v Schcnck, 
146 So .S39, 108 Fla 119 
Okl—Rillv V IjO Flort* County Oas 
& Elootilc Co, 120 P2d 774. 190 
Okl 88 

T<‘X —Pickens v Bade, 104 S W Jd 
482, 1 29 Tex 610, affirmlnff Bido' 
V Pickons, Civ' App , 78 S W 2d 260, 
rrboaiin^r denied T’jckens v Bade, 
10.') SAV 2d 212, 129 To\ 610 
Forin and TCdumitos of instrument 
leleasinj' liomesliad in general see 
Infra 181-1S4 

Agreement termiuatingr lease 

An oral a^,Te('m«*nt ])c*tw«.tn land¬ 
lord and t‘ narits that tenants would 
terminate* h.ise and surrender pos- 
sc’sshin wa^ invalid as lespiits land 
claim* d l>v It riant s as honn stead — 
AVripht V Flatterich, 2SI N W 221, 
226 Iowa 760 

An oral agrieement to encnxnher 
homestead property will not ^ubjt < I 
It to any lien 

Iowa—Butt V Ilow^ell 50 Iowa 697 
Mum — Kinjjt r> y Kmjireiy, 211 N 
W 68:5, ]sr» Minn 467 
29 C J p 907 note 3 

1& Fla—Oates v New York Lift 
Ins Co 152 So 671, 119 Fla G7S 
lib Fla 253 
29 CM p 9 0(5 not( 03 
Sutib icnev of consont or lolndcr set 
supra 122 

The purpose of the regrulations and 

pi(’S(ribed formulas for tMiutint 
and a< know ]< d^iiiK (onvevani*s and 
mortpra^t s of lionn steads is tt» st*- 
cui* teitainlv and rtlmiolily in con- 
vt Vances .incl inorlf,at,*s and not to 
atloid .1 means o1 mislt ulinR Iho-.* 
who ex((iit( or aieiuiit « on vt v .in* « -< 
or men I s —Nf w 2toik Life Ins 
Co V Oates, 192 So 017, 111 Fla 
101 

To create a lien for materials and 
labor tijtainst a Imnnsttad, llui* 
must Ik a M)n1r,i(i <nhi«d inU) m 
wntinp and at know led^e d ])\ th« 
Wift Itefon the material is furni‘-b<cl 
or the 1 ihoi ptrlorrned—Kt jih v v 
Zachiv JIG S \V 2d 099 1 !l Tt x 551 
moclilviiuc. C)v ,90 S \\ 2(1 571, 

.ind opiinoii snp|)li mt n(t d 121 S W 2d 
595 151 Tt \ 55 1—Collier y Valiev 

Bujldirm A, Lo"*n Ass'n, Tex C*>ni 
Ajip 0* is \\ 2d 82 rtvtrsinti (’iv 
Apf) , 4* S W 2d 173, and lonformed 
to \ ill*'V BldM ‘"v Loiin Ass’n v 
CollKi, 8S SW 2a 611 

19. Tlx—K ing v Hill, Civ Apj), 167 


, S\V2d 628, affirmed. Sup, 172 S 
W2d 298 

29 C J p 906 notes 94, 95 

20. Competent gfrantors 

(1) ITusbund’s siKiiatuie to niort- 
gaMTo on homestead heinj^: setuied 
when under disability of intoxica¬ 
tion, moTti^ajTi w'as inyalid as to both 
husband and wife in absent o ot lal- 
Itltalion—State Ext hanj;t B.ink of 
I’arkti shut jr, low.i, y Nolan, 207 N 
W 715. 201 Iowa 722 

(2) Mortgaftt' si^ntd by married 
woman under lvv*nl\-one‘ \eais of 

was inttlitlual to wiiv** liomc- 
sh'ad — Seblenk. r y ("Ink, 11 S \N 2d 
725, 226 Kv 00 5 

Necessity of grrantee in existence 

Dtcd silent d and at know ledm d by 
wife after d*‘itb of purchastr was 
void and intffctlual as dttd to divtsl 
v< ndots of honn stead inleTest. it be- 
irm de(‘d to a t^rante* not in exist- 
e IK ( at linu of its ex*(ulion—Kinp 
y Hill Civ At>l) 107 SAN' 2d 628, af¬ 
firmed, Tex 172 S \V 2d 298 

21 Bepresentatlons by mortgragee 

thit j)Ia< ing- homestead in trust deed 
was meit formal il> and that it 
would be in no dani^er of toree leisure* 
whieb wer* believLd bv rnoilKa^ors 
ind induced them to t'xe** ute tru'-t 
d( < d ineliidiiiK be»me stead eonstiliit- 
( el sue h fiaud as to entitle moitK-e- 
Lor to avoid deed in so far as Jt 
e one'e 1 n* d bome*si( ad—IbiiKt V iMin- 
l.p Tex Civ \pp 91 S AV 2d 905 er¬ 
ror dismissLcJ b\ aRTeciiient 

22 Duress not shown 

Minn Tie IMS \ Bj e i s, J02 N W 7 13, 
102 Minn 319 

23 Necessity of consideration 

Iowa—(JiftnlaMd v Nblitn, 254 N AV 
S!0, 218 Iov\<i 255 
29 c J [) 9 10 note 08 

Sufficiency of consideration 

(1) V nominal e onsieb i .i I ion has 
j Ix * n licltl --uIIk n 111 u» suiiport a e n>i- 
i\(\ nil* ot a boinestt,id to lb* * biJ- 

(Jr«ii ol the ovvnn —Brook*, v Col¬ 
lins li Bush, Ky . 622 

(2) lUntwal of existing inde'bted- 

ue''S is •^ulbeicnt < onsujt r 1 1ion t oi 
moi t^age* ol bommtoid —First Ntit 
Biiik v 220 N \V 015, 57 N 

D 117 

(?) NA'htn* trarisaelion wheitbv 
mor triage es undeitoeik to care 1oi in¬ 
debtedness ol rmu t^^agoi to tiank was 
not do ed until .ill* r makinj^ ot 
iiioiLgagej, theie was ,sullu lent t.on- 

591 


qlderation for mortgage* of home¬ 
stead—Hems V B>eis 202 N VA' 
73 5, 162 Minn 319 
Failure of consideratiou 

(1) Clenerally—Hanson v Bald¬ 
win. 53 MW 171, 93 Mich 217 

(2) If the wife* does not join, 
wh* re a husband assunn's to convev 
the use of the honiestead to one who 
IS to support the wife m considera¬ 
tion of the conveyance, the wife Is 
not bound bv the contract where no 
support is given to her—Clanson v 
lialdwin, supra 

29 CJ p 910 note 72 [a] 

Consider.It ion for consent of spouse 
see sufira § 111 

24. Cal—t'^oidano AVr ighl, 115 P 

2 27, 159 C I 610, Ann Caa iyi2(" 

1044 

29 C.I p 907 notes 4, 5 

25 Fla—Giles v New York Life 

Ins Co, 15‘2 So b"1 113 p-la 678, 
13 (» l-’la 2il -Anj.wen v Schenek, 

1 lb So 8 19 lOs Bl I 119 
29 (\T J) 90() not. s 9 1-9C 
Adopting* another’s slg’uature 

AA li( re not IIJ hindid mortgage on 
boniest* id to alleged mortgagor 
vvilboul her signaluie to it and ex- 
jiliiiied the do* urn* rit, alleged mort- 
p Igor look dot umeni bouse .ind 

hi ought It biek with her name 
Slim'd to it, stating lluit she knew 
all .ibout It, allt g* d mortgagor w.as 
Itountl bv the siMiUin*, wlntbei sig- 
nitUTi vv is pi o < d on doe unit rit bv 
her or mother b.triiise she adopted 
signature a*^ 1i* r own IMte'tti v Or- 
( lo 67 P 2d 115 5 7 Ntv 52 allirrnmg 
.5S I' 2(1 laib 57 Vev 52 

Forged signature 

i\loitf-a^( oj li<im* ^ 1 e . 1(1 bv m.irried 
in 111 to vvbiih v\ jfr’s sign iture W’^as 
loir,t‘d v\.i‘- V Old 111 ii* V Bowe 

[221 V W 719 197 We 257, modified 

I on oHi* r grounds 223 N \\ 93, 197 

AN IS 25, 

When legality of execution may he 
assumed 

Wh. .1 i>iis(iibt'd ex(cution and 
a* know 1( dgment of conveyance or 
men Lg.igt ol homesUad appear to In' 
le^ulii .iiid legal, and niortg.igt or 
( onv < \ lilt* or re'coid thcreoi do* s 
not indie ale* failure* to conijilv with 
toimii I ( flUll e I'le nt s Us to exee'Uliem 
at know ledgriu nt, or reeoid of sue h 
in-'lrum* nl*- otht'r jitisons m<i\ as¬ 
sume b gall tv of exe'enlion thereof 
in tihsenct' of notiee or kiiowb'dgt of 
iingnbiritv -- V*‘W A^iik Lif. Ins Co 
v. Oates, 192 So 037, 141 Fla 164 
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tion,2* and delivery 27 

Description of premises. The conveyance of a 
homestead must, as in the case of other property, 
sufficiently describe the homestead,2^ but, as in oth¬ 
er cases, a description is sufficient if the property 
can be identified therefrom 29 In jurisdictions 
where an express release of the homestead is un¬ 
necessary, a deed or mortj^ag^e need not refer to the 
premises as a homestead if they arc otherwise suf¬ 
ficiently described 20 A warranty deed tc) a home¬ 
stead, duly executed and acknowledged by both hus¬ 
band and wife, passes all their interest, including 
the homestead estate, although that particular es¬ 
tate IS not specifically mentioned 21 If the descrip¬ 
tion of the land is erroneous it may be rcformed,22 
but a defect in this respect cannot be cured by the 
subsequent act of the husband alone so long as the 
property is occupied as a homestead 23 

Nece^^ity and sufficiency of release of home- 
stead Under some homestead provisions a for¬ 
mal and express release or waiver of the homestead 
rights in deeds or mortgages is necessary to ac- 
complish this purpose ,2^ and it will not be suffi¬ 
cient to recite in the certificate of acknowledgment 


that the wife acknowledged her release of her 
homestead rights,2^ or to release in the body of the 
instrument “every claim, interest and estate, of 
whatever description, at law, or in equity ,’'26 nor 
will the insertion of general covenants operate as 
a release or waiver ,27 and where the proof as to 
the contents of a lost deed does not disclose a re¬ 
lease or waiver the deed must be held to convey 
only the excess on the homestead 28 Jn other juris¬ 
dictions no express release is required ,29 but nev¬ 
ertheless an express waiver results from inserting 
the words “Wc jointly relinquish our right of 
homestead or dower in our landed estate,or by 
using the phrase, “bargain, sell and convey’' the 
homestead property'*^ 

§ 137. Acknowledgment 

Where the statute so requires, a conveyance of the 
homestead, to be valid, must be acknowledged in the man¬ 
ner prescribed. 

While in some jurisdictions, except for the pur¬ 
poses of recordation, no acknowledgment of a con¬ 
veyance of a homestead is necessary, ^2 ^y exyircss 
provision in many homestead laws the convc>ance 
to be valid must be acknowledged by the wife,'*2 


26. ITeoeBsity of attestation 

(1) Under the ronsti tutional and 
stfitutory provKsions in some juris- 
dielions a hoTnt‘>lead deed or mort- 

to be properly executed, must 
be signed, sealed, and delivered in 
the presence of at least two sub- 
s<*nbingr witnesses—Kverplade Cv- 
pi ess Co V Tvner, 160 So 5IT, llO 
Fla 4*1 — Oates V New York Life 
Ins Co, 162 So 671, 113 P"la 678, 
116 Fin 263—McEwon v Sthenck, 
146 So 839. 108 Fla 119—Hutchin¬ 
son \ Stone, 81 So 151, 79 Fla 157 

(2) Where mort^n^e waH executed 
by Ki’anlors’ marks and not attested 
by two witness's as required by law, 
morliraKe was void—Thomas v Da¬ 
vis, 2 So 2d 616, 211 Ala 271 
Blfect of defective attestation 

Wife s (onvex.in-ce of her hom-e- 
stead was efl^'flivc even if not prop¬ 
erly witneastid where she admitted 
signing deed and no relief was 
sought for want of Attestation — 
Jones V Stollenwerck, 119 So 844, 
218 Ala 637 

27. Fla—Oates v New York Life 
Ins Co, 152 So 671, 133 Fla 678, 
116 Fla 253— MeEweti v Sehenek, 
146 So 839, 1<I8 Fla 119 

Neb—Willis v Sponaler, 219 NW 
581, 117 Neb 1 
29 C J p 906 note 96 [afl 

28. Iowa—Wnghl v Flallerich, 2'81 
N W 221, 225 Jowa 750 

29 CJ p 907 note 7. 

29. Ill. —easier v. Byers, 22 N K . 


507. 129 Ill 657, afTlrming 28 Ill 
App 128 

Iowa—Shoemake v Smith, 46 NW 
744, 80 Iowa 655 

30. Wash—Brown v Elwell, 49 P 
106S, 17 Wash 442 

29 CJ p 907 note 10 

31. Neb—Radruck v Omaha First 

Nat Bcink, 145 NW 715 95 Neb 

288 

32. Ill—Snell v Snell, 14 N E 684, 
123 Ill 103 5 ArnSR 526 

Muh -Hevsehlag v Van Wagoner, 
8 NW '693, 46 Mich 91 

33. Tex —Coker v Jtoberts, 9 S W 
6G5, 71 Tex 597 

34. Wvo—Jones v Losekamp, 114 
V 673, 19 Uyo 83 

29 CJ p 907 note 3 4, p 953 note 2 

35. Ill —Hutchings v Huggins, 59 
Ill 29. 

36. Ill—Redfein V Rodfern, 38 Ill 
509 

37. Ill—Vtinzant v Vanzant, 23 111 
536. 

36. Ill—Mason v Truitt, 100 NE 
202. 257 HI. 18 

39. US—In re Gish, D C Ky . 32 P 
2d 322 

Ky—Carr V Britton 103 S W 2d 300. 
267 Ky 802 - Arnett v Salversville 
Nat Bank, 46 S W 2d 124, 242 Ky 
216, 

29 C J p 307 note 19, p 954 note 3. 

40. Ky —Edy v, Lovelace, 4 Ky L 
449 

4L Tenn.—Daly v Willis, 6 Lea 100. 

592 


42. Iowa—Anderson v Renshaw, 
291 NW 274, 229 Iowa 93—Hal¬ 
low v Titirson, 213 NW 417, 204 
Iowa 32S—First Nat r*ank v Ten 
Napel, 200 NW 105 198 Iowa 816 

29 CJ p 907 note 23 

43. Ala—Owens v Hams, 133 So 6, 
222 Ala 161 

\ik—SIrmnn v Sloss Realty Co, 
129 SW2d 602. 198 Ark 5 14—Au- 
trey v Lake, 112 S W 2d 414. 195 
Ark 243—Mid-Continent Petroleum 
Corporation v Smith, 56 S AV 2d 
420, 186 Ark 838 

Fla—Sultle v Wold, 158 So 447, 117 
Fla 802—Smith v Hogan, 15 7 So 
183, 117 Fla 82—Oates v New 

York Life Ins Co. 152 So 671. 
113 Fla 678, 13 6 Fla 253—McEwen 

V Schenck, 146 So 839, 108 Fla 
119 

Tex—Sanger v Callowav, Com App, 
61 S W 2d 988, reversing Callowav 

V Lookout, Civ App, 37 S W 2d 
243—King V Hill, (bv App , 167 S 
W 2d 628, affirmed, Suii . 172 SW 
2d 298—Watson v Tohi, Civ App , 
153 S W 2d 506—Login v Aiken 
Civ App, 123 S W 2d 401 ('nor dis¬ 
missed, judgment correct Cates v 
Greene, Civ App , 114 S W 2d 592— 
Capitol Building & Loan Ass’n of 
Texas v Sosa, Civ App, 72 S W 2d 
936— mil V Wright, Civ App, 30 

W2d 812 

29 CJ p 908 note 25 

Ck>]ive 7 aiLce of minerals on home¬ 
stead involves really and requires 
acknowledgment —Sabens v Coch- 
rum, Tex Civ App, 292 S W. 281. 
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or by both husband and wife,^^ Under these pro¬ 
visions It is as essential that a conveyance shall be 
acknowledpfcd as that it shall be executed,^® and a 
failure to acknowledge the conveyance as required 
by statute renders the conveyance void Where a 
separate acknowledgment of the wife does not com¬ 
ply with the statutory requirements, it has been 
held that no subsequent acknowledgment by the 
wife can make the conveyance effective,^"^ although 
she was the only heir so that the title vested in 
her A properly signed contract to convey home¬ 
stead property, although not acknowledged, is valid, 
however, where it is made simultaneously with the 
execution of a warranty deed which is properly ac¬ 
knowledged and delivered in escrow^ Tf witness¬ 
es to the acknowledgment are required by statute, 
this provision must be strictly comiilicd with 

Second Qcknmolcdgmcnt after reformation, Tf 
the mortgage releasing the homestead right is cor- 
lectcd by a court of equity in its description of the 
premises no further acknowledgment by the wife 
IS necessary.®^ 

Tunc of acknowledgment While the convey¬ 


ance of a homestead may be acknowledged by a 
wife on a date subsequent to the signing of the 
document, and the instrument is thereby rendered 
binding from the latter date,®^ such acknowledg¬ 
ment will not operate to affect the title of the hus¬ 
band’s heirs, where he has died before the wife’s 
acknowledgment was taken,or the rights of those 
who purchase the land on execution sale, prior to 
the acknowledgment 

Mode of taking acknowledgment An acknowl¬ 
edgment of a conveyance or encumbrance of home¬ 
stead property should be taken in the manner pre¬ 
scribed by statute Tn the absence of contrary 
statute, the acknowledgments of husband and wife 
need not be taken before the same officer,and, in 
the absence of special statutory provisions requir¬ 
ing It, a separate private examination of the wife in 
taking her acknowledgment is not necessary 
However, in some jurisdictions a privy examina¬ 
tion of the wife is sometimes, by statute, made a 
prerequisite to the validity of a deed or mortgage 
of the homestead interest, executed by husband and 
wife While substantial compliance with the stat- 


Wh9ii acknowledSTment not required 

Tho husband mav transfer the 
communilv hom<'st<‘dd without the 
wife's acknowledgement when it is 
done for the purpose of settling liens 
that are superior to the homestead 
claim, provided this is done In good 
faith and without a purpose to de¬ 
fraud the wife of her homestead 
rights—Travelers Ins Co v Ander¬ 
son, TfxC^ivApp, 89 S \V 2d 428, er¬ 
ror refused—Hill v ^Vljght, Tex Civ 
App, U) SW2d S12 

44. Cal—Cunnvrighnm v Mason-Mc- 
Duflle Co. 22 I»2d 516, 218 Cal 
10(, 

Neb—Storz v Clarke, 221 NW 101. 
117 Neb 488—Anderson v (''usack, 
211 NW 71 n.-') Neb 643—David 

Cil\ Huilding Lioan Ass’n v 
Fast, 208 NW 961, 114 Neb 621 
N J) —\(klin V First Nat Rank. 254 
NW 760, 64 ND 577—Hazlett v 
MathiPu, 220 NW 647, 57 ND 57 
29 C J p 908 note 25 

45. Fla —Hutchinson v Stone, 84 
So 151, 79 Fla 157 

N D — Acklin v First Nat Bank, 254 
N W 769, 64 N D 577—Severtson v 
Peoples, 148 NW 1051, 28 N J) 
372 

46. Ala —Carpenter v First Nat 
Rank, 181 So 239, 236 Ala 213— 
Hardaway v Sadler, 130 So 378, 
221 Ala 618—Phillips v Smith, 107 
So 841. 214 Ala 382 

Ark—\utrey v Lake, 112 S W 2d 
434, 195 Ark 243 

Fla—Smith v Hogan, 167 So 183, 
117 Fla 82—McEwen v Schenc k, 
146 So 839, 108 P"la 119 

40 C.J.S --38 


Neb—Storz v Clarke, 221 NW 101, 
117 Neb 488-- Anderson v Cusack, 
214 NW 73, 115 Neb Gil—Duvid 
City Huilding & Loan Ass'n v 
Fast, 208 NW 064, lit Neb 621 

ND—\cklin V First Nat Bank 254 
NW 769, 64 ND 577 

Tex—Sanger v Calloway, Com App, 
61 S W 2d 988, reversing Cnllownv 

V Bookout, Crv App, 37 S W 2d 

243—Hill v Wright, Civ App, 30 
S W 2d 812—Lumnius v Mma 
State Bank, Civ App, 4 S W 2d 105 
—(jr<*en v Hopper, Civ App , 278 

SW 28G—Cosgrove v Nelson, Civ 
App, 269 S W 801, afflrmc'd NeKon 

V Cosgrove, Com App, 277 SW 

1118 

29 CJ p 008 note.s 25, 27, p 910 note 
74 [b] 

47. Ala —Gilb«*rt v Pinkston, 52 So 

142 167 Ala 190, 140 Am S R 89 

29 C J p 908 note 28 

48. Ala—Gilbert v Pinkston, supra 

49. Neb — Far triers' Inv Co v 
O'Brien. ISO NW 291, 109 Neb 19 

50. N H—Wilson v Mills, 22 A 455, 
66 N H 315 

51. Ill —Denison v Gambill, 81 Ill 
App 170 

52. Ala—Hood v Powell, 73 Ala 
171—Balkum v Wood, 68 Ala 642 

53. Ala—Richardson v Woodstock 
Iron Co , 8 So 7, 90 Ala 266, 9 L 
RA 348 

54„ Ala—Smith v Pearce, 4 So GH, 
85 Ala 261, 7 Am S R. 44. 
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55. The purpose of the regulations 

and prescribed formulas for ac¬ 
knowledging conveyances and mort¬ 
gages of homesteads is to secure cer¬ 
tainty and reliability in conveyances 
and mortgages, and not to afford a 
means of misleading those who exe¬ 
cute or acquire conveyances or mort¬ 
gages—New York Life Ins Co v 
Oates, 192 So 637, 141 Fla 164 

56. Cal --Cunnvngham v Mason- 
Mc Duffle Co. 22 P 2d 515, 218 Cal 
196 

57. Ala—Jones v Roper, 5 So 459, 
86 Ala 21(1 

29 C J p 90S note 35 

58 Fla—Su tile v Wold, 158 So 
4 4 7, 117 Fla 802—Oates v New 

Yoik Life Ins Co, 152 So 671, 113 
Fla 67S. 116 Fla 253 
Tex—Sangco v Calloway, (”001 App, 
61 S W 2d 988, reversing Calloway 
V Bookout Civ App, 37 S W 2d 
24 3 

29 C T p 908 note 36 

The purpose of this statutory re¬ 
quirement IS to safeguard the wife 
fiom possible duress or other im¬ 
proper influence of the husband — 
Weatherwax v Hcllin, Ala, 12 So 2d 
.■)54—Lrizenby v Lazenby, 167 So 
670, 229 Ma 426 

Where the homestead is the prop¬ 
erty of the wife and not of the hus¬ 
band, the lequirement of the statute 
relating to private examination of 
the wife does not applv —Jones v 
Stollenwcrek, 119 So 841, 218 Ala 
637—29 CJ p 908 note 36 [aj 
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band in a conveyance of the homestead, she is es¬ 
topped thereafter to assert any right, title, or in¬ 
terest therein;^® and a wife, who joins her hus¬ 
band in deeding the homestead owned by the hus¬ 
band as security for a loan then made and for fu¬ 
ture advances to him, binds her homestead right for 
such future advances.^® A court, however, may not 
impose a greater encumbrance on the homestead 
than has been placed thereon by the parties them¬ 
selves, or by the law 

Conveyance of undivided interest in homestead 
Where a husband and wife convey, in the manner 
provided by law, an undivided interest in their 
homestead pro])erty, their homestead rights are sub¬ 
ordinated to all the rights and obligations pertain¬ 
ing to the relation of tenants in common In such 
a case the parties may enter into a voluntary par¬ 
tition of the premises, in which case they may agree 
foi the payment of owelty to equalize the shares 
allotted 

§ 140. Conveyances Not in Compliance with 
Statutory Requirements 

a In general 

b Effect of divorce 

c, Remedies of homestead claimants 

a. In General 

Conveyances of the homestead not in compliance with 
statutory requirements are generally considered to be 
void as to the homestead interest. 

A conveyance or enciimbraiice of homestead 
projierty which does not comply with the statutory 
requirements for the conveyance oi encumbrance 
of homesteads is generally considered to be vouP 


as to the homestead interest.^ Such a conveyance, 
however, is not void as to those grantors who have 
no homestead interests in the premises conveyed,^ 
and, as will be seen infra § 146, it is not necessarily 
void as to that portion of the property conveyed 
which is in excess of the statutory homestead ex¬ 
emption 

Where the wife docs not consent to a mortgage 
of the homestead, it may nevertheless be enforced 
if neither the mortgagor nor his wife claims the 
premises as a homestead ^ 

b. Effect of Divorce 

According to the weight of authority a homestead con¬ 
veyance which is Invalid because not the Joint act of 
husband and wife is not validated by their subsequent 
divorce 

Where a conveyance or encumbrance of the 
homestead without the joinder or consent of both 
husband and wife is invalid, it is held, according to 
the weight of authority, that a subsequent divorce 
of the homesteader and his wife will not give force 
to the invalid conveyance or encumbrance,^ but the 
contrary view also finds support ® 

c. Remedies of Homestead Claimants 

Where a conveyance of the homestead is Invalid, the 
homestead claimant may institute an appropriate proceed¬ 
ing to protect his rights 

In a proper case the homestead cldimants may re¬ 
cover damages from one claiming under an invalid 
conveyance of the homestead where he has wrong¬ 
fully deprived them of possession of the homestead 
premises 

Specific pcrfonncnuc of conttact to convey 
Where a contract for the sale of a homestead is 


95. Neb— lauiKhlln v Clardini'r, 176 
N VV 727. 101 Nob 217, 
domed 17S NW 270, 104 Nob 2.17 
Tenn—(\)n\ors v Fryo, C'li V, 58 
SW 1126 

90. Minn—Staples v Fast SI Paul 
State Bank, 142 NW 721, 122 

Minn 419 

97. RD—Boyco v Hawn, 216 NW 
689. 32 R n 62 

98. Tt X —Rn>('r» v Pyland, 161 S 
W 2d 769, 1 19 Tex 37, 140 ALR 
1164, revoiMin^r. <Mv App, J’yland 
V Savors, 118 S W 2d 460. 

99. Validity of lien 

Where husband and wife, having 
convoyed an undivided half interest 
in their homestead properly, as¬ 
sumed a note seeured by a lien on the 
one-half Interest conveyed bv them 
as part of partition agreement in or¬ 
der to equalize the partition, agree¬ 
ing that Indebtedness should be se¬ 
cured by vendor’s lien on all of prop¬ 


erty set aside to tbom, indebted ness 
was seiuied by a valid lien against 
entire inttrost in jiroperly sot aside 
to husband and wife which lien was 
superior to horm stead right of hus¬ 
band and wile—Ravoi.s v I’yland, 
supra 

1. Nob—Anderson v Pusiuk 211 N 
W 73, 115 Neb 64 3—David City 
Building & Doan \ss’n v Past, 208 
NW 961 114 Neb 021 

N —Aeklin v First Nat Bank, 264 

N W 769, 64 N D 677 
Tex—Hill V Wright, Civ App , 30 

S W 2d 812 

29 CJ p 910 note 74, 29 C J p 911 
note 81 [c] 

Failure to comply with particular 
statutory requirements as render¬ 
ing conveyance or encumbrance 
void see supra 4§ 126-138 
9. Ala—Carpenter v First Nat 
Bank, 181 So 239, 23-6 Ala 213 
111 —Dogue V Von Almen, 40 N F 2d 
73, 379 Ill 208, 140 A.L R 261. 
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3. Ill —I^iogue V Von Almen, supra 

4. Kv—Page v Coaklcy, 7 Ky L 
368 

5. Cal —Kinsell v Thomas, 124 P 

220, 18 Cal App 683 

29 CJ p 912 note 83 

0. Vt—Heaton v Sawyer, 15 A 
1Gb, 60 VI 495 

29 t"J p 911 note 86 

7. Svidence in trespass to try title 
waiianted judgment for actual and 
exemplary damages against associa¬ 
tion claiming homesti'jid under inval¬ 
id deed executed by insane husband, 
for wrongfully suing out writ of 
sequestration with knowledge of hus¬ 
band’s incapaeitv at time of execu¬ 
tion of instrument under which claim 
was made—Dallas Building & I^oan 
Aas'n V Henry, Tex Civ \pp , 98 S 
W 2d 1030, error dismissed 
Avoidance of transaction see infra 
89 152-156. 



40 C.J S. 


HOMESTEADS 


§ 142 


not signed by the spouse of the vendor, it cannot 
be enforced specifically by the vendor while it re¬ 
mains in that condition;* but if the nonjoining 
spouse thereafter confirms the sale and both spous¬ 
es are willing to perform the contract and offer to 
do so they may enforce specific performance of the 
contract against the purchaser,^ provided he has 
not previously repudiated the contract^® 

The right of the vendee to specific performance 
of a contract to convey the homestead is consid¬ 
ered infra § 151 b 

Damages for breach of contract to purchase 
When a husband alone enters into an executory j 
contract for the sale of homestead premises and 
afterward tenders a sufficient conveyance m which 
the wife properly joins, the husband can compel the j 
purchaser to respond in damages if he refuses to 
accept the conveyance This is also true where a 
properly signed and acknowledged deed is tendered 
by the husband after making a contract to con\cy 
which is defective because not properly acknowl¬ 
edged, at least where the tender is made before 
the contract is renounced and the purchaser at the 
time of the tender docs not object because the con¬ 
tract IS not acknowledged ^2 

The right of the puichaser to recover damages 
for breach of a contiact to convey homestead prop¬ 
erty IS considered infra § 151 c 

§ 141. - On Termination of Homestead 

The authorities differ as to whether a homestead con¬ 
veyance not in compliance with statutory requirements 
becomes operative on the premises subsequently losing 
their character as a homestead 

In many jurisdictions a conveyance or encum¬ 
brance of homestead property, which is inoiicrative 


because of failure to comply with statutory require¬ 
ments for the conveyance or encumbrance of home¬ 
steads, does not become operative on the premises 
subsequently losing their character as a homestead,^2 
as, for instance, by the death of both husband and 
wife.i^ The rule is, however, subject under some 
statutes to the limitation that the title, which re¬ 
mains in the grantor because of the insufficiency of 
the conveyance, will pass to the grantee if i>osses- 
sion thereof is abandoned by the grantor pursuant 
to the conveyance,although mere abandonment 
not pursuant to the conveyance and for the express 
])urpose of giving effect thereto has no such ef¬ 
fect In other jurisdictions the rule above stated 
docs not obtain, and on termination of the home¬ 
stead such a conveyance does not continue to be in- 
opciative,!^ and it has been held that, although 
the wife did not join in a deed or mortgage of the 
homestead, it will become operative when for any 
cause the homestead terminates Where, howev¬ 
er, a contract for the sale of a homestead belong¬ 
ing to a husband and wife in which the wife did not 
join IS void, It cannot thereafter become valid by 
their ceasing to occupy the land as a home, no oth¬ 
er homestead having been acquired 

§ 142. - Estoppel to Assert Invalidity 

a In general 

b Nonjoindet of husband or wife in 
convc \ ance 

c Kcprcsentations or recitals that prop¬ 
erty is not homestead 

d 1 Vet ended sales and encumbrances 
prohibited by law 

e Estop])el of wife by acts of husband 


8. Neb—Storrs v UolhnKPr, 3 96 N 
W 512, 111 Nob 307 

9. Tox —Milliken v Townsend, Tom 
\pp. 36 S VV 2d 250, aflirminp: 
Tov^ nsend v Milliken, Civ App, 
2')1 SW 938 

29 C J p 923 notes 18. 19 

10. BifiTht to withdraw offer 

If a contiact for the sale of a 
homestecid not si#?ned bv the wife of 
vendor be treated as an offer by the 
vendee, he may withdtaw it nt any 
time before legal acceptance bv ven¬ 
dor—Storrs V Bollinger, 196 N W. 
512. Ill Neb 307 

11. Tex—Gibson & Johnson v 
Ward, Civ App , 35 S W 2d 824, er¬ 
ror dismissed, followed in Gibson 
v Canon, 35 S W 2d 828, and Gib¬ 
son & Johnson v Axe, 35 S W 2d 
828 

29 C J p 924 note 28 

18. Neb — Marodolac v Uhe, 203 N. 
W 547, 113 Neb 460. 


13. Cal - Kinsell v Thomas, 124 P 
220, 3 8 <’alApp 6M 

VI—Johnson \ Chunhill, 92 A 26. 
88 V^t 137 

29 CJ p 910 note 71 

1^ Mich—Cooper v Coopei, 127 N 
W 2b6, 162 Mich 301 

15. Ill—Gcirrard v J S Ashbiook 
Co, 222 III \pp 387 

29 CJ p 911 note 77 

16. Ark—Newman v Jacobson 3 58 
S W' 3 14, 108 Aik 297 

111—(Jarrard v J S Ashbiook Co, 
supra 

29 t" J p 911 note 78 

17. (la—Wright v Durden, 123 S 
E 703. 158 Ga 244 

Tex—Broussard v \mericnn Nat 
Ins Co, Civ 4pp. 13.3 S W 2d 814, 
error dismissed, judgment loriect 
—Hill V McIntyre Drilling Co, 
Civ App, 69 S W 2d 3 93, error re¬ 
fused -Alvord Nat Bank v I'^'ergu- 
son, Civ App . 126 S.W 622. 

29 CJ p 911 note 81. 
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18. Ti'x—Miller v Southland Life 
Ins Co Civ \pp. 68 S \V 2d 568-- 
Gritos \ Pitts, Civ App, 2 S W 2d 
307—Southwestern l-.iiml>er of 
New J( rsey v Evans Civ App, 275 
S AA*" 1078—Pisher v Gulf Produc¬ 
tion , Civ \pp . 231 S AA’' 450 

29 CJ p 910 note 74 [c], p 911 note 
81 

The reason for this rule is “that 
Ihe husband has the authority to 
onvev tin coinmunitv piopertv sub- 
If (I to the impfdiment of its being 
a homestead The purpose of the 
law is to protect the wife’s home- 
stf'ad rights in the land AA'hen the 
homestead chaiactor of the property 
ceases, the reason for the law’s pro¬ 
tec tion of it as such ceases’’—Hill 
V McIntyre Drilling Co , Tex Civ 
App, 59 S W 2d 193, 195, error re¬ 
fused 

19. Tex—AVard v AValker, Civ App, 
159 SAV 320. 
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a. In Q«neral 

The parties to a conveyance or encumbrance of a 
homestead may be estopped by their acts or conduct to 
assert its Invalidity. 

Although a conveyance or encumbrance of the 
homestead not executed as required by the statutes 
may be void or at least inoperative during the ex¬ 
istence of the homestead, sec supra §§ 140, 141, it 
has frequently been recognized th«it the parties may 
by their conduct estop themselves to assert its in¬ 
validity 20 Neither the statute of frauds^l nor the 
various statutory provisions for the protection of 
the homcstea(122 do away with the general equity 
doctrine of estopjicl, and courts of equity will not 
permit laws enacted for the protection of the home¬ 
stead to be invoked as a shield to perpetrate a 
fraud 23 In order to work an estoppel, however, 
the essential elements of an estoppel must be pres¬ 
ent 24 Thus, to work an equitable estoppel, it is 
essential th«it the spouse charged therewith should 
have done, oi refrained from doing, some act, or 
pursued some course of conduct, on which the es- 
topjiel may be based,2-^* that he or she should have 


acted with knowledge of the facts and of his or 
her rights,26 that the party claiming the estoppel 
was without knowledge or means of knowledge of 
the facts on which he bases his claim of estoppel,27 
and that he was misled23 and prejudiced29 by the 
acts or conduct of the spouse sought to be estopped. 

Against husband. The husband is not estopped 
by his false representation that his wife’s acknowl¬ 
edgment was taken before the propel officer ,26 and 
his participation in the execution of a deed or mort- 
g.igc as an individual will not estop him, in a rep¬ 
resentative capacity, to deny its validit> as to bene¬ 
ficiaries of the homestead 21 The husband, how¬ 
ever, may not question the validity of a convey¬ 
ance executed by himself and a woman erroneous¬ 
ly supposed by him to be his lawful wife, where he 
subsequently secures a divorce from his lawful wife 
and the latter dies, leaving no children of the mar¬ 
riage 22 

Against wife A wife may be estopped by her 
acts or conduct to assert the invalidit> of a con- 
vtyance or encumbrance of the homestead 23 An 


20. U S Hamlins v. ^tna Tiifo Ins 

(''o of Hartford (’’onn , C \ Nob 
54 11J 

Nl) — State V Sloeltins, 208 N W 
101 f) INI) 7 Ui 

Wis Hainz v Kiirtb. *’78 N \V 118. 
227 WJs 260—Kraf*s<‘r v (Iroth, 
200 N W 772, too Wis 387 
29 C'-.1 p 012 note 80 

But It has b(‘pn held that if th(* 
atnlulory requinment of sisriature 
and neknowledsnn lit n<it (onif)lied 
with the signature and acknowleds- 
inent oarinot la supplied hv estopjiel 
—Davis V Thomas 9 2 N W 1S7, 66 
Neb 26--20 C.) p 01? noli 26 
Kstoppcl to ilalm homestead st e in¬ 
fra gt} 191-195 

21. ND - EnKholrn v Ekrem, 119 N 
W '15, IS N 1) IS.-) 

22. Ela—New York Elft Ins v 
Oates 192 So 62 7, 141 Fla 164 

20 CJ p 912 note 01 

23 Fla—Ntw York Life Ins v 
OUes supra 

Iowa —Townstnd v Woodworth, 169 
N W 7."2 isr» Towa 09 
N T> — Statt V Stoeltmg, 208 N\V 
101 5 1 N r> 7116 

24. lovN.i State E\ihangt‘ Bank of 
1*H I Ker sbur Iowa, v Nolan 207 
N W 7 15 201 Iowa 7 22 

Tex—MilhKiii \ t’okei, Fiv App , 90 
S W 2d 902 modified on other 
Kiounds 11) S \\ 2d 620 H2 Tex 
2i-“FtM \ Williams Civ App , 80 
S \A 2d 1072 — Ibiiboith \ Peter- 
mann, ih\ Ar)i) 201 S W 61] ro- 
vert^tvl on oiler ^'rounds l’et« rman 
V llaiboth, torn \pp, 300 SVV 
33 


XnoompetexLcy of parties 

Buildin^^ and loan association 
t laiminK homestiad under deed exe¬ 
cuted hv Insane husband of whose* 
Insanilv huildinK: and loan associa¬ 
tion had notice and bv wife, was 
not entitled to prop< rtx bv estoppel 
since to w'oik ^stoppel parties to 
deed must >>c sui juijs and compe¬ 
tent to male deed ettc‘(iual as fon- 
trac 1 —Dallas Building & Loan \ss’n 
V Hentv Tex t^iv \pp , 98 S 2d 

1030, error divmissed 

25 Tc'x ’ First Slate Bank of Hub- 
bird \ Ytanon Civ \pp 169 SW 
2d 715—Laubban v Alliame Life 
Ins Co. Civ \pp. 131 S W 2d 788 

26 Ark —Cal law a \ \ \shby, 05 S 
W^2d 007 192 \ik 020 

27. Tex — First State Bank of Hub¬ 
bard V Y’"cane»n Civ App, 169 SW 
2d 7)5—Lo^an v Xikcn Civ Vpp , 
123 S W 2d 101 tiTor disniis'-ed 
judK:ment e orns t— ilh-nn v Miller, 
Civ \pp 82 S W 2d 167 error dis- 
rnlss^d—Bc'Tnird v Jefferson 
(.'’ountv liiv A Bldi^ Ass’ri, Chv 

\pp 65 S W 2d 50 1 alhrmed 05 S 
W" 2d 1 107. 128 T«x 07—W^ashinjf- 
ton V Citv of Houston C'lv App 
60 S W^ 2d 510 error refused—Hob- 
ertson v V^einon Civ App , 3 SW 
2cl 57 1 atllimed. Com App , 12 S 
W 2d 001—ilreen v Hopper Civ 
App 278 S W’ 286 

28. Tex — Lo^^ari v Aiken, Civ App . 
IJ’i S W’'2cl 101 el Tor dismissed 
jud^^ment i orn‘et—Mosher Steel 
Men hinerv Co v Vasb Civ App , 6 
S W 2d 15S, error dismissed--Itob- 
erison v Vernon Civ App, 3 S W. 

598 


2d 573, affirmed. Com App, 12 S 
W 2il 901 

20 C.l p on note 28 
29 Tex—Robertson v Vernon, su¬ 
pra—W^'^lle>r Connally & Co v 
(Jaston, (hv App 295 S W 953 
20 CJ p 013 note' 28 

30. Ma —New England Morlg Se- 
euritv Co v Ravne* 18 So 164 
107 Ala 578—Edinburgh Ame*riean 
Land Mortg Co v J’eoples, H So 
656 ]f‘2 \la 241 

31. tla—Povsell V Powell, 127 SE 
117 150 (la 8)7—Hall v Matthiws, 
08 Ca 490 

La Barron v lae ksou Parish Bank, 
16S So 00 18 1 La 8 86- Hi \ mond 

\ Louisiana Trust it Savings 
Bank, 118 So 663, 177 La 409 

32. Mic'h—Trout V KumhlL 16 N W 
367, 82 Mieh 202 

33. Fla - New York I^iL Tns Co V 
O itts, 102 Sc) 6 17, 141 FI j 16 1 

Iowa—Townsend v W^oodworth, 169 
N \V 752, 1 8 5 low i 99 
Tex—Dulloii \ Kiiisej, (hv App, 124 
S W 2d 416 
29 (’J p 012 note 1 

Esloppi‘1 of will hv ae'ts ot husband 
see mtra subdivision e of this sec¬ 
tion 

Wile held estopped 

Alan led woman signing note on re- 
pure has« ot homt stead with deed of 
trust eontaiiiing nolai v's certificate 
of ticknowle dgment, follow’ing ap- 
pc.iianei h< fore riotarv was estopped 
as ,ig unsl innocent holde*r of note for 
vh1u« to assort tliul origiiml deed 
conve>ing homestead lacked acknowl¬ 
edgment—Sangei v Calloway. Tex. 
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estoppel may be created against the wife by her 
affidavit that the money, to secure which a mortgage 
IS given on the homestead, is to be used in paying 
the purchase price by her surrendering posses¬ 
sion of the homestead attempted to be conveyed, 
permitting the grantee to contract with third per¬ 
sons respecting the land and to improve it by 
her reciting in the deed, made under an order of 
court requiring a cash sale, that the consideration 
has been paid by ber sale of jiart of a tract of 
land subject to a lien, and by her consenting to a 
release of the hen on that part,*^*^ by her delaying 
to make objection until after the land had enhanced 
gicatly in value by reason of the discovery of oil 
in the vicinity or by her joining with her hus¬ 
band in a subsequent valid mortgage, where previ¬ 
ously a defective one had been exee'uted by him 
alone but no eciuitable estoppel arises agriinst the 
wife unless she has been guilty of a positive fraud 
or some act of suppression which in law would be 
equivalent tlureto'*^ No cslopjiel arises against 
her from a recited in a valid contract, executed by 
both sj)ouses, of a prior but inv.did lease executed 
by the hnshand <done,'*^ or by a surrender of the 
jiremises to the vendee by husbaivl and wofe, vv'hen 
the wife knows nothing of the contract of sab iinel 
did not loin theieni,^- or by hush«md and wife giv¬ 
ing an option for the sale of land, subsecjuently 
claimed as a hfirnestead The mere accejitance 
f)f the inn chase money and the deb very of an in¬ 
strument which IS ve)id as a cemvevance of the 
homestead will not estop the wife to elemy the va¬ 


lidity of the conveyance as against one who is not 
a purchaser for value without notice.^^ Likewise, 
where the husband becqmes insane and the home¬ 
stead IS sold by order of court to pay the expenses 
of the wife and children, the fact that the wife re¬ 
ceives a part of the* proceeds of the sale will not 
estop her to recover possession of the homestead 
from the purchaser 

Against both husband and wife Both husband 
and wnfc may be estopped if they convey jointly 
and surrender possession of the premises,^® if they 
verbally agree to convey and the purchaser pays the 
whole or a part of the price, enters into possession, 
and makes permanent improvements with their ac- 
qniesccncc if they convey by deed absolute, sub¬ 
sequently disavowing all interest in the land and 
permitting- their grantee to mortgage it to an inno¬ 
cent third person r)r if they mortgage one of two 
tracts of land, residing at the time upon the par¬ 
cel not enciimbciecH'*^ If the conveyance is valid 
on its face and the homestead l.iws have been com- 
t>lud with, Inisband and wife may be cstopfied to 
set ui> the actual fraud of either to lender the con¬ 
veyance void 

Against purduncr or mortgagee Wbtie the el¬ 
ements of estoppel are prese'iU, tin pniclhiscr of 
homestead jiremises may be estoj)pe‘d to set np the 
invahelity of the conveyance or contract to con- 
vty r»l So a moitgagee may be esteipjied to as¬ 
sert the invahelity of a prior mortgage of the bonie- 

I 1 n‘> 

ste.iel •>- 


(■\irn \pp , 61 S W Jd nss, \( r«=i]n^. 

e%l]]o\N.'iA V Civ Vpp , .^7 S 

W Jd J I 5 

Wife held not estopped 

(1) Wiles f.llluK’ 1o ot))ect to 
foredo*-Mr« of inorfR-niii potpoTliiiK 
to fmuTMlx’r boniest(Md tint vvbi b 

void j»i on’is( not cu kno wb djL^t d 
bv tier, w.j*- Mol ai (jiiit s< » n< « (onsti- 
lulinfi ('stn|)])t I not\^ ILbsland'ns 
niort^.i^ee pud taxes— Viklin v 
First Nat IkUik, 2'.4 Nt, 1 
N 1) "i77 

(2) IMnried \^oman who loiruaj in 
pal(' and rtpiiobase of lioim stead 
was not <‘^top})('d to alloRi invnli(lit\ 
of (lf(d for want of atl'no\v]( d^i- 
ment b\ tor b^ i fnitiire to a( know I- 
< dfte bein^; n< itber intentionnl nor 
fraudulent —(’osMfove v Nelson 
Ttxtbv \pi) Jt>') SW 891 affirmed. 
Corn Vpp , N(]sori v eVisprove, 277 S 
w ins 

34. Ga —batlirop v Soldiers’ Loan 
& liuildiMft \ssoi 46 Ga 48.1 

35. Towa —Sjiafford v Warren, 47 
Towd 4 7 

36. Ga - Grant v JM< Curty, 43 IS E 
401, 117 Ga ISb 


37 T* \ - lioe \ Ibllgaidt Civ App . 
19 1 SW 711—Iltnkd V Tb.hnke 20 

5 \V^ 04,6, 7 Tex e^iv App 16 

38 Tex —<V)op(r v IJinninan, (’’om 
Ai>p 2 16 SW 661. leviisin^, Civ 
Afip, 212 S W 9 72 

39 Tt nil—Eliot hs v Wilson, 11 I^ca 
2 2S 

40. T( X—(Jri'^sorn v Xndfivon C’lV 

Apr> , 18 S \\ 2d St)9, nvtrsid on 

othei ri:rounds 79 S W' 2d 619, 126 

Tlx 26 

41. ]\dn—Fi.nikJiii I^and Co v W’^ea 
Gns e\»al .fC Oil e"o . ‘d I’ 620. 49 

K.in 61cS 

42 Minn—Law v l^ullt r, 47 NW 

6 1 14 Minn 4 82 9 I. R A 8.60 

43. Ma - Lvon v Harden, 29 So 

777, 129 Ala 049 

44. Tfx- I’nktns v Jkiele, 101 S 

2d 182, 129 Tex 010, affirnurij? 
Hade v I’leknis, Civ Ajip , 78 S 
W'2tl 260, n Ik a Ting- den ad J’lik¬ 
ens V ]iade, 105 S W’ 212, 129 Tex 
610 

46. Cal—Fit K<‘ v Garvey, 47 Cal 

371 

46. Ill—Itrown v Coon, 30 Ill 211, 
86 Am D 402 

599 


Mo — Kopp V l.bssinK, 2,6 S \V 767, 
121 Mo .991 

47. Ark—Dill ird v KeJl(v, 171 S 
W 2d 6 1—Nn holas v Ward 108 
S W 2d 1096 

ND—EiiKhoJni v Ekrern, 119 N VV’' 
.16 IS N 1) 186 

Ti X - (iiKTia V 9'abasf o Consol In- 
dt p«‘ndenl Sc ImoJ Dist e'lv App 
10 1 S VV 2d 17 1 Li 1 or dismissed 
29 C J p 9.69 note 1 4 

Parol g-ift of hoxnostend is vNithtn 
rule I’elfiinan v Ilirbolb Tex Corn 
\p]), 900 SW 11, i(\eisiri>^ ll.ir- 

hoilh V J’etc't rnann, Civ Vpp , 291 S 
W 0 11 

48 K.in Sdb is v G.i>. 10 P 741, 
62 Kan .61 s. Ibis v Crossari, 25 
P 206, .6 2 Kan .6 70 

49 Kv —IJavdcn v Robinson, 7 
Kv 1. 7t>7 

50 Ala — Mins v Gunter, 78 .^o 62, 
201 Abi 2S0 

\9 (' J ]) 91 1 note 21 

51 low i - i^utlsc bwdKer V Fank, 
1 10 N W 170, 1.61 Towa 55 

29 (LJ p 917 note 6 

52 ND—State v Stoelling, J08 N 
W 101, 63 N 1) 72b. 
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General covenants of title, AIthoug:h there is au¬ 
thority to the contrary,^3 has been held that 

where the deed or tnortg:ag^e contains general cov¬ 
enants of title these will estop neither the home- 
steader®^ nor his wife^3 assert homestead rights 

b. Konjoinder of Husband or Wife in Convey¬ 
ance 

A husband and wife may be estopped by their acts or 
conduct to assert the invalidity of a conveyance of their 
homestead on the ground that one of them did not Join 
therein 

On the principle that estoppel will not supply the 
want of power or make valid an act prohilutcd by 
express provision of law,^^ it is held in jurisdic¬ 
tions where a conveyance of the honu stead is void 
without the joinder of husband and wife that the 
husband is not estopped by a deed,*^*^ although 


founded on a valuable consideration,^® or by a mort 
gage of the homestead,3® or by a lease,®® in which 
the wife docs not join, and that the wife is like¬ 
wise not estopped by a conveyance, lease, or en¬ 
cumbrance of the homestead in which she did not 
join and the fact that she was willing to join 
in the conveyance does not estop her has also 

been held that no estoppel results against the wife 
from her executing a mortg«ige®^ or lease®'* of the 
premises without her husband joining her in its ex¬ 
ecution, even though she accepts the licnefits of the 
transaction 

Estoppel uidcpcndcni of fad of nonjoinder Not¬ 
withstanding the rule, aliove staled, of no estoppel 
arising from mere nonioindcr of the spouses, where 
the acts or conduct of the grantor®® or the non- 
joining sjKnisc®'^ arc such as to raise an independ- 


63. NH—Fosq V Stradm, 42 Nil 
40 

54. Minn —Alt v Hanholzer, 40 N 
W 830. 30 Mmn 311, 12 Am S U 
681 

20 CJ p 013 not<« 24 

65. (Ja —Timothv v Thnnibcrs ]1 
S 7^ .SOS 83 (Ja 267. 21 Am S U 
16 t 

66 . —Whillook \ 53 N 

W yso, 33 Nell 820 

67. Trnn --«haw v WoodrufT, 3 S 
VV2d 167. iru, Tfnn 520 

20 P ; p 013 note 3.5 

On termination of homestead 

\ husband acliriK in Rood faith 
may solott the honu'stead of th(’ 
familj and whi'n lu has tuquned a 
new home, and his \Mf«' has r»na)vedi 
with him to th( ne\Alv mmun'd 
honif«»t<ad, a prioi dei'd mud«^ bv him 
witiiout her coinurrprnf to the fortn- 
Gi homoHtfad be< onics as to tho hus¬ 
band opeialJve as uii estofipel aRaiimt 
his I iRht to ref ovi r tht piopertv and 
tta vifi's nshl In iiiR that of honie- 
aUad onlv, coasi^s vvhtn a new home¬ 
stead has in en acquired and she le- 
moves then to—Southwestern l-<ijni' 
her Co ol New Jersey v Evans, Tex 
(bv \pn, 275 SW 1078—29 CJ p 
914 note 14 [aj 

58 Mu—Clark v liird, 18 So 339, 
157 Ala 278 itj \m S 25 
20 C f p 914 not( U, 

69. Mil—('are> v TIait, 04 So 208 
208 Ma tl(> 

Tinn — Sh.iw v Woodruft, 3 B \V 2d 
167, 156 Ttnn 329 
29 CJ p 914 note 37 

80. Okl—Eanmrs' Union Co-op 

lio>altv Co V Adams 77 X’2(1 bh, 
182 OKI 243 

29 CJ p 014 note 38 

81. l^a —Clarke v Oden. 90 So 605. 
13,3 Ua 801 

Okl—Farmers' Union Co-op Rovaltv 
(’'o V Adams, 77 P 2d b8, 1S2 Okl 
245. 


Term —Shaw v Woodruff. 3 S W 2d 
167 r,6 Tfnri .520 

Tex—(Jos(* V Pin nett Civ \pp, 60 
S W 2d 886, error refused 
20 tM p OH note ‘30 
62 Ida}io — Hughes v Latour Crt ek 
R ("o, 166 P 210, 30 Idaho 475 
63. Miss -Oardmr v Cook, 158 So 
150 17 { Miss 244 

Okl —Standard Savings A Uoan Ass'n 
V A(U)n. 6] 1* 2d 15 20 178 Okl 

400 quo ting Corpus Juris 
20 (’ J p 014 note 41 
64L K<in--Thompson v Millikin, 172 
U 534 102 Kan 717 
29 f> 91 i notv 42 

65 Kan—Thompson v Millikin, su¬ 
pra 

20 CJ p 014 note 12 
Receipt by wife of proceeds 6t 
loan to her m( cored by morlgagt ol 
hornt stead cxerutj’d bv her alone as 
fee owner does not estop her to as¬ 
sert that the mortgage* is invalid he- 
<,iuse the husband did not loin there¬ 
in 

Miss- (Icirdner v Cook, 158 So 150, 
173 Miss 211 

Okl '*siand4iiil Savings & Loan 
\ss'n V Acton, 6l P 2d 15 178 Okl 
lOU 

66 . Al.i -Jn t n v Federal l^and 
Hank of Niw Orleans, ISJ So 418 
2{b Ala 4 31 

KD—State v Sloeltmg. 208 NW 
1 101 .53 N I) 7 36 

20 C J p 91 i noli 44 

Acts held not to raise indepeiident 
estoppel 

Husband i*' not estopped to a.ssert 
invnhditv of oil and gas lea&e of 
homestead e\eout(*d bv him alone bv 
reason of his having received and 
It tamed dividends paid on slock of 
lessee—Farmers' Onion (^o-op Roy¬ 
al l> Co V Adams, 77 P 2d 68, 182 
Okl 245 

67. Iowa—Shatter v Miller, 192 N 
W 868, 195 Iowa 891. 

600 


Minn—St l)inis v Mullen, 196 N \V 
258, 157 Minn 266 
Ni>—State V Slotllmg 208 N 
nil. 53 N 1> 736 

Okl - - St idhani v Moore. 227 P 128 
100 Okl 2b 

T( \—(iTissoni V Anderson. CjvApp. 
48 S \V 2d 800 rev< rs( d on other 
grounds 79 S W 2d 6l9, 125 T« v 
26 

29 (HI p 911 note 4 5 

Acts held to raise independent estop¬ 
pel 

(1) A wife who joint'd m action to 
(omptl siKCific performanct ('f < on- 
tract relating to sail of land could 
not asmrt in subsequent a( tion to 
establish title to the sami land that 
the land was her bom* stead and that 
sin Mad not signi d the font met — 
Rogler V J3o( ook, S4 i’2d 893, 148 
Kan S.58 

(2) A wite who observed her hus¬ 
band removing timbi r fiorri thoir 
honif'stf.id property and received 
beru nt fiom proceeds of sale of tht 
tiinbei was estopped to den> v.iliditv 
of timber deed on ground tiiat she 
had not lomed m its extiuiion and 
ac knowledgnient—Edwards v Jones, 
133 BM'2d 28b, 197 Ark 229 

( 5) Husband to whom wife deeded 
orie-h’ilf interest m honu fetead aui>- 
jec t to mortgage exei uted bv hfr 
alone Is estopped to deny validity of 
mortgage as to mttrest so conveyed 
—Truro Sav Bank of Truro v Fos¬ 
ter. 220 NW 20, 20b Iowa 432 

Acts held not to raise independent 
estoppel 

(1) Failure of wife to maJee com¬ 
plaint to mortgagee on learning that 
mortgag* not executed or acknowl¬ 
edged bv her, was outstanding 
againat hornestead does not estop 
her from <laiming rflief against 
mortgage—Bacon v Western Securi¬ 
ties Co. 2B2 NW 317, 125 Neb 812 

(2) Wife's request to husband to 
I transter homestead and recognition 
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ent estoppel, such estoppel may be invoked against 
them. As against the grantor, this may be done 
where the grantor stated at the time of the execu¬ 
tion of the instrument that he or she was single and 
unmarried,®^ unless the advantage from his or her 
wrong will accrue at least in part to some jicrson 
othci than himself or herself protected by the home¬ 
stead law but It has been held that the mere 
fact that the grantor is described in the conveyance 
as a single person will not estop the grantor to 
show that he or she is a married person and that 
the conveyance is invalid Where the husband 
and wife are occupying ])roperty standing in the 
name of the husband as their home without a dec¬ 
laration of homestead, a mortgage executed by the 
husband alone to a mortgagee who knows the facts 
IS binding as to the interest of the husband in the 
homestead,but not as to the wife’s interest 

Death of the fwrijoininq ^pou^e will not affect an 


estoppel arising before such death.^* 

Estoppel as against spouses* children. Where the 
children of a husband and wife inherit an interest 
in the homestead on the death of the husband, they 
may be estopped by their conduct to claim that a 
conveyance by the husband of the homestead in 
which his wife did not join is void 

c. Representations or Recitals That Property Is 
Not Homestead 

Where land is not actually being used as a home¬ 
stead, representations by the owners in conveying it that 
It 18 not homestead property may estop them to assert the 
contrary later If, however, the land is actually being 
used as a homestead, such representations, do not work 
an estoppel 

Where land is not actually bcung used as a home¬ 
stead,or where it is being used in such an am- 
higuous manner as to render its status as a home¬ 
stead doubt fill, rejirescntations by the husband 


of transfer, without her siRnsturo, as 
valid could not deed validit\ — 

Fairley V Howell 111 .So 100, 

Miss 668 

(3) Fail that husband signed as 
witness on wifi’s new < onlrai t for 
deed did not estop him to assert in¬ 
validity of surrender of prior <on- 
tirict for deed as attempt to nlunatt 
interest in horne.sti ad without tiis 
(onsent—Craig v Baumgartner, J^)4 
N W 440 191 Minn 42 
(1) Other acts 

US—Sperry Oil & Gas Co v Chis¬ 
holm, CCAOkl. 2SJ F 93, aOirm- 
ing, 1)(\ Chisholm v Creek & In¬ 
diana r>t velopment Co, 27 » F HS'), 
and certiorari granted 41 S Ct 101, 
261 ITS fill, 67 L. k2d S20, and af¬ 
firmed in part and rcveised m p.irt 
on ollu I giounds 11 S Ct 372, 264 
U S 488 fiS 1^ Ed 80 \ 

Ark—CalJavvav v Ashbv, Of) S W 2d 
907, 192 Ark 929 

Iowa—Mill Owners' Mut Fire Ins 
Co V I^dlev, 229 NW 7 50, 210 
Iowa 108j—Brunsdon v Briin&dori, 
200 NW 823, 1 99 Iowa 1099 
Minn —Butler Bros Co v Eevin, 207 
NW 31.9, 166 Minn 158 
Tex—Logan v Aiken, Civ App , 123 
S W 2d 401, error dismissed, judg¬ 
ment correct 

68 . Ark—Johnson v Commonwealth 
Building & Loan Ass’n, 51 S W 2d 
136, 182 Ark 226 
29 CJ p 914 note 47 
Grantee not misled by statement 
City taking purported deed from 
grantor as feme sole, knowing that 
she was married woman living with 
her husband in possession of land 
which was her homestead, could not 
claim land by way of estoppel — 
Washington v City of Houston, Tex 
Civ Vpp, 60 S.W 2d 519, error re¬ 

fused 


69 N» b—T’ltman v Mann 98 NW 
821, 71 Ni-b 277 

29 C 1 p 9J4 note 48 

70. Neb—Frame v Bell, 71 NW 
984, .')2 Nib .97 

2 9 CJ p 914 note 49 

71. IT( lb—Thompson v Ri\nolds, 
201 F :.1G 39 Utah 416 

72. Utah—Thompson v Ileynolds, 
supra 

73. Kan—Adanns v Gilbirt 72 P 
769. 67 K.in 27 1, 100 \rn S R 4.9f) 

Xeb—Pitman v Mann, 98 NW 831, 
71 Nib 277 

74. Mi(h — Mtfathir v Bloom, 188 

V W 428 2 18 Miih .782 

Minn—St Denis \ Mullen, 196 N 
\V 278 157 Minn 266 

75. US —C\)llitr V Union (^rntreO 
Lilt Ins Co, CC \ Ti X . 100 F 2d 
411 

Tex-- lane oil! v Bennett 156 .S W 2d 
.901, modifving Civ App, 11.9 S 
W 2d 632- Skiles v Shiopsbiie, 11 
.S W 2d 872, 124 Ti \ 102, niodilv- 

ing, Civ App, 50 S W 2d 402 -Whit¬ 
taker v bchlangc r Civ App, 119 
S W 2d 177, eiioi dismissed, judg¬ 
ment con eel—Rutland bav Hank 

V Isbell, Civ App , 129 S W 2d 505, 

afhrmed 164 S W 2d 4 12, 137 Tex 
412—Greer v FT.inklin Life liis 
Co . Civ App . 109 S W 2d 305, er¬ 
ror dismissed—CViiaway v John 
Hancock Mut Life Ins Co , Civ 
App, 103 S W 2d 791, error dis¬ 

missed—Greer v Brock, Civ Aj)p , 
91 S W 2d 855—Wehring v Schu¬ 
mann, ('’iv App , 83 S W 2d 1112— 
M'Crea v Underwood, Civ App , 73 
S W 2d .991—Weiser v Travis Cot¬ 
ton Seed Products Co, Civ App , 63 
S W 2d 246 error refused—Fiisl 
Texas Joint Stock Land Bank of 
Houston V Chapman, Civ App, 48 
S W 2d 651, error dismissed— 
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Wharton v Mortgage Bond Co of 
New York, Civ Vpp 48 S W 2d 519 
-Ttos(‘ \ Turner, C’lv App . 16 S VV" 
2il 4 1; conforming to answer to 
(irtitnd ciuestions 7 S W 2d 70, 
117 Tex 4C1—Wooltn v .lones, 
Civ App , 286 SW ’680—Llewellvn 
V First Nat Rank, Civ App , 265 
SW 222—W.itkiiis l.and Mortg 
Co V Templi' 119 .S W 728, 56 

Tex Civ \pj) 6.7—la-sill^ V Elliott, 
64 SW 1017, 26 Tex (’'iv App 578 
29 C.F p 9ir> note .71 
Right to rely on. representation. 

The gr.inlee or mortgagee has a 
right to n Iv on .such a representa¬ 
tion unless tlu‘ existing visiiile t ir- 
cumstames are sin h as lo apprise 
hirn of the lontiary — Mexander v 
Wilson, 77 S W 2d 873 124 Tex 192, 

128 ALR 412 reversing Wilson v 
Alexander, Civ App , 50 S W 2d 4 40 
Mortgagors were estopped to as¬ 
sert claim to horiu'stead in mort¬ 
gaged farm bv dei l.irat ion in mort¬ 
gage that farm was not tbeir bome- 
sUad, wh(‘Te mortgagors residc’d in 
town notwithstanding husband used 
frinn for laisin^ of ii\(> slock .ind 
cultjvfitf'd part of land and that 
mortgagee knew that mortgagors 
did not own thi ir town residence — 
Alexander v Wilson, supra 
Where the grantee or mortgagee 
knew that the property was home- 
stead property, he cannot invoke an 
istopfiel, because he could not have 
relu'd on the homc‘stcad claimant’s 
(ontrarv statements—P'lrst Nat 
Hank v Solis, Tex Civ App . 137 S W. 
2d 14 2, error refused—Higgins v 
Millsap Tex Civ App, 121 S W 2d 
ni9—Glenn v Miller, To\ Civ App , 82 
S \V 2d 167, error dismissed 

76. Tex—Lincoln v Bennett, Tex, 
156 S W 2d 504, modif>ing, (^iv 
App, 136 SW2d 632—Greer v. 
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and wife in convoying or encumbering it that it is 
not homestead property may estop them and their 
heirs thereafter to assert the contrary On the 
other hand, where the property is openly occupied 
as a homestead, representations of this character 


made by husband or wife or both'^'^ as where they 
are in the instrument of conve>:uico m quest ion, 
m another instrument,'^® or in an affidavit made to 
secure a loan,^® will not estop the party so repre¬ 
senting to claim the statutory exemption 


FranHlm Life Ins Co, Civ App, 
109 S W” L’d 303, error (ii««missed— 
First Texas Joint Stork Lund Bank 
of Houston V Chapman, Civ App, 
48 S VV 3d 6 j 1, error dismissed 

Where either of two places may coiu 
ftltnte homestead 

(1) Where thr tangible faets ro- 
speetlng two plaecs are such that the 
homestead character will attach to 
either, to the exclusion of the othci, 
according as the hu<-band and vifr* 
intend, a declaration bv the spouses 
of their intentions in this rfspes’t 
may estop th< m from disputing Die 
truth of Ihi dt claral ion - ' Hugiu's v 
Wrublc*. 116 R W 3d 068, 131 Tt v 411. 
affirming, Civ \pp , SW3d 661 — 
Carstc'ns v Landtum Tex Corn Npp . 
17 S W 2d 803, reversing. Civ App, 5 
SW2d 308 -Dnilt' v Fi^doral I^and 
Bank of HouMon T<x(''iv \pp 13r» 
S W 3d 1024, erior refused ('o\pI v 
Mortgage Bond (’’o of New Yoik, 
TcxCiv \pp 121 SAV'3d 204—Hig¬ 
gins V Mills ID TfxCiv Apj), 121 S 
\V 2d leo (JiluHllMT R.iv vV Bldg 
\ss’n V ('olliei Tex Civ App 118 S 
W 2d 630, iiior lefus'd - First Cole¬ 
man Nat Bank of (’olenian v Childs 
TexC’iv \pp , 113 S \V 2d G02 erior 
refused—(JrtfT v Fuiriklin T^ife Ins 
Co Tex Civ \pp, JOO S W 2d 3(1.) er¬ 
ror dismisHod—(\iT iveav v )ohn 

Haneock Mnt Life Ins <’o T( x Ctv 
App, Bl3 S VV 2d 701 orroi disrriiss<*d 
—Continental Southland Sa\mgs 
Loan Vss’n v i’ainie? Ti \ (’'iv Vpp , 
92 S W 2d 1063 ermr dismissed—| 
Hughes V \\ ruble Civ App, 88 SW 
2d bbl afnrrneu l i h S AV 2d U)S. IJl 
Tex 444—VValDiall v Baines, Tex 
Civ App 8 5 S W Jcl 1082, ciror dis¬ 
missed—MfMullan v San Antonio 
Joint Slock J^and Bank of San An¬ 
tonio, Tev Civ App , 78 S W 2d 069, 

error refused—AcUerson v Ffiriii & 
Home Saviriit^s iVr lAiari Ass'n of Mis¬ 
souri, Tt'X Oiv Ajip 77 S W 2d .AAO, 
eitor rc fust d —Carmt 1 s’ Nat Bank of 
Tiublin V Carriionv, Tex (hv App, 62 
S\V2d in:)—Life Ins Co of Vii- 
ginia \ \V ('itln i foi d, Tev Civ \pp, 
60 S \V 2d 88’i eiior lefiised—\nic‘i- 
Uan Stall Hank 6i Trust Co v 
Joiinston 'Pt'vCiv App 58 S W 2d 
880, I I ror it lust'd—Sandc^rs v Life 
Ina Oo of Vnj^ini.i Tev C’lv App 57 
S W 2d 327—DfilKis IJinlding A Loan 
Ass’n V I’Htltison ’'fevCivApp 48 
S W 2d 657. eii or rt 1 usi d -\V hiirton 

V Moilgnge Bond Oo of New York, 
TcxCj\ App, 48 S W 2d .51a— Blanks 

V Flist Nat Bank Tt \ l’’i\ \pp 44 
S W 2d 301, error refuse d -Oibialtar 
Sav & Bldg Ass'n \ H.irptr, Tex 
Civ App , 41 S AV 2d 130, error lelused 


I—Purdv v Grove, Tex Civ App , 35 S 
I W 2d 1078 error refused 

(2) AA^heif hiisli.ind and wife In 
their homestead designation make 
representations to party with respect 

I to whith of feilain lands toniprise 
their homeHtead, and puch parlv in 
good faith and without notice of un- 
truthfulness of such representations, 
acts on them to hla dnmage, husli.md 
and wife will be estoppt'd to deny 
truth of such representaDons 
ITS—\\>sl<«rn Mortgage Sr Invest¬ 
ment Co V Biirford Tex 71 F 7l 
17 C A 602, reversing CC, 67 F 
860 

Tev —Dallas Toint Stoi k Land Bank 
V Gore ("iv App, 100 S W 2d 306, 
error dismissed—\V«lirmg v Schu¬ 
mann, Civ App R3 R AA?” ^d 1112 
—Dodson V Dickey Civ App , 264 
RAV ’.S6 

(3) Fraudulent conspiraev Iwdween 
lendi r’s agent and spouses making 
iffldavit di'signaling a<i)oining pUme 
as homc'sieiid, to secure loan on 
spoils! honnstiad avoidfd inmubi- 
lion of agent’s notice to 1< ndr r and 
f’slopi)ed Kpousoc, to fisscil horne- 
st'fid against h mh r - Ti.ill is Build- 
1111 ' tA TiOin A‘->’n v TVjffc!«on Tex 
Civ App, 48 R AA'" 2(1 6.57, error re- 

fMse(| 

77. Miss Kvle v Peoples Bank & 

Trust (”(1 is; R() r, 

287 

Okl—Stnt«' V Rtolc! s 286 I, 6 142 
Okl 160 quoting Corpus Juris 
T( V -Tiincoln v B< nnetl 15b R W 2(1 
501 niodifving Civ App, 135 R AV^ 
2d 6H Rutland Rav T^ank v Is- 
b(>1l 151 S \\ ‘jd 141' TT7 'V< \ 4"2 

affirming Civ App, 129 S AA’’2d 5f)5 
—Nivon V Triiv.(bi nt, SAV 2(1 583, 
13t Tev 415 rev('Tsmg Hnschi v 
Nixon. (hvApp 103 S AA^ 2d 833— 
First Rtal(‘ Bank of Hubhard v 
Zc.inon Ci\ App, 169 R AA'2d 735— 
Rri\ V M(t7g(r, Civ^App lb5 RW 
2d 307 afflimt'd, Rup, 172 R W 2d 
4 80—Rutland S<i\ Rank v Isbell 
(^iv App, 129 RAV 2d 505 affirmed 
154 RAV 2d 412, ID Tex 432— 
Iffoingnm V A’'m Zandt Civ App, 
126 S AA 2d 506—Higgins v Mill- 
sap Civ App, 121 RW2d 469— 
Greer v Franklin Lift Ins Co, 
Civ App 109 R AA'2d .305, error dls- 
mi'^sed—Fc *-1 v AA^illiams, Civ App 
89 R W 2cl 1072- Aekerson v Farm 
& Home Sav Ings & Loan Ass’n of 
Missouri Civ App 77 S W 2d 559, 
error refused—Soidemann v New 
Braunfels State Bank, C''iv App, 75 
R W 2d 167 prior refused—AVeiser 
v Travis Cot ton R(H'd Products Co , 
Civ App, 6.3 RW 2d 246, error re- 
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fused—Gibraltar Sav & Bldg 
Ass’n v Harper, CivApp, 41 SW 
2d 1.30, error r' fused— Wilson v 
Lew, CivApp. 13 SW2d 971— 
Citizens’ Stat«’ Bank of Lindale v 
Jcffrie.s, Civ \pp , 2 SAV 2d 317, 

error refed—Thurman v First 
State Bank of C’aTi>on, CivApp, 
300 SW 7 2.3, r(V(is('d on other 
j grounds Fiist Rtale Bank of Car¬ 
bon V Thurman. Com App, 12 S 
AV 2 d 146 —Blanton v Alexander, 
Civ App, 29S S VA’’ 36S—-AA'ootlon v 
Joni's CivApp 286 RAV 680— 
Llewcllvn \ First Nat Bank, Civ 
App , 265 R \V 222 
29 t’ J p 915 iK.te .55 

The reason is tl it those dealing 
with the honn ,*■ t! .id ovviwis (‘arinot 
Ignore the noluo (onvtvtd bv actual 
use of 1h(' premises .as bonit stead 
—AAGiarton v Mortgage Bond Co of 
Now A'oik, T(xCjvApp, 48 R W 2d 
510—CiU (\nlT.il B-ink A TiUNt Co 
V Bvrne. Ttx Civ Api) 17 R AA^ 2d 432 
curor T('fus(d—VnuiKiu Hxihangi' 
N.'il Birik V Jeftiies, Tt \ Cu A pji. 
.)6 S \V 2d 558 (‘rroi dismissed— 
FarnuTs’ Rtaii Bank v Fainni, Tex 
Civ App , 157 s AV 283 

78. Tex—Blomgr^n v Van Zandt, 
Civ' Af>p , 126 S W 2d 5(M» Higgnis 
V MiDsap, Cjv App, 121 R W 2il 
169—Cit> Central Bank & Tiust 
Co V Bvrne, Ci\ \pp , 47 R AV 2d 
112, error n fus«'d—Ann r U an Ex- 
clMnge Nat B.mk v Jeffr n s, (Tv 

' Apj) , 36 RAN 2(1 558 tuioi dis- 

missi'd—Bku k V lU)V«r Ci\ App, 
21 S W 2 d 1(191, friDj dismiss! d 
29 C I p bl5 note 56—21 CJ p 1096 
not(' 67 

ZSstoppel to deny existence of ropre. 
sentatlon 

Und( r (J((d of tru^l r.(nting that 
moitgagoia W'airantid that tin \ did 
not live on itallv (Onv('\,(i Hit rein 
and Liiat lealtj^ was no ji.iit of liomo- 
sh ad and iioL Ustd lor anv home¬ 
stead puipoat, iiiortgagois vvdc es¬ 
topped to dec Jar e Hull no 11 pi I'senta- 
tion had been injdt' that nioi Igaged 
propcitv w IS n-if lionKj*,!! ad —Le 
Master v Faiiington T(\CivApp, 
10,3 S AV 2 d 189, error disnii-sfd 

79. Tex—City CdUral Bank & 
Trust Co V iBine, (’iv App 47 r 
A\^ 2d 4.12, eiror r^fusi d--Ameri¬ 
can Exihangi' Nat ii.ink v Jeff¬ 
ries, CTv App . J 6 R AA Jd 5.58, erroi 
dismissed 

29 C J p 915 note 57 

80 . Tex Straus v Brooks CJv 
App, 126 SW2d .542 reversed on 
other grounds 148 B A\' 2 d 393 , 136 
Tex 141—American Exchange Nat 
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d. Pretended Sales and Encumbrances Prohib¬ 
ited by Law 

Hometteaden may be estopped by their acts and con. 
duct to claim the benefit of homestead laws forbidding 
pretended sales of the homestead and the fixing of liens 
thereon except for certain specified debts. 

The owners of a homestead may be estopped by 
their acts and conduct to claim the benefits of a 
constitutional or statutory provision forbiddin^^ the 
fixing: of liens on the homestead except for the 
purchase money therefor or improvements made 
thereon Such an estoppel may arise from dec¬ 
larations made by the owners inconsistent with their 
claim of exemption ^2 Thus the homestead owners 
may be estopped to assert the invalidity of a pro¬ 
hibited mortgaj^e of the homestead executed by 
them where at the time the mortgage was executed 
they represented or declared that the property mort¬ 


gaged was not homestead property, see supra sub¬ 
division c of this section, and when the homestead 
owners represent that existing notes are valid me¬ 
chanic’s lien notes for improvements, secured by a 
mechanic s hen contract properly executed, and they 
thereby induce innocent third persons to invest 
funds on the faith and credit of such hen, they arc 
estopped as to such third persons to plead that the 
hen IS invalid ^3 Likewise an estoppel may arise 
where the owners of the homestead enter into a pre¬ 
tended sale thereof Thus, where the owners enter 
into a simulated transaction having all the outward 
apiieaiancc of a valid and unconditional sale of the 
homestead, they are estopped to assert as against 
an innocent third person without notice of the facts 
who purchases a vendor's hen note created by the 
pretended sale,^^ or as against bona fide purchasers 


Bank v Jeffries, Civ App , 36 S W 
Jd 558, enor dismissed 
29 C J p 915 note 5S 

81. ITS—Collier V Union Central 
Life Ins Co , C C A Tex . 100 F 2d 
411 

Tex—Burkhardt v Lieberman, 159 S 
W 3d 847, 138 Tt‘X <109, modifying, 
Civ App, 142 SW2d 283—National 
Bond MortKape Corporation v 
Davis, Coni App, CO SW 2d 129, re- 
vorsinff Davis v National Bond & 
Mortsage Corporation, Civ App, 45 
S W 2d 272—Scarborough v Home 
Owners’ Loan Corporation, Civ 
\pp, l'6l S W 2d 886, error re¬ 
fused—Shaw v Dytr, Civ App , 62 
S W 2d 617, error dismissed—Dal¬ 
las Trust a SavinKs Bank v J’lek- 
ott, Civ \pp 59 S W 2d 1090, error 
dismissed “Dallas Building^ & Loan 
Ass’n V Batterson, Civ Apj), 48 S 
W 2d 657, 1 rror refused—First 

Texas Joint Stock Land Bank of 
Houston V Chapman, Civ App 48 
S W 2d 651, <^1 H)r dismissed -Bar¬ 
ron V Theoplnlnkos, (^iv App , 13 

S W 2d 719—Citizens’ State Bank 
of Lindale v Jeffries, Civ App , 2 
S W 2d 317, (*rror refused—Walter 
Connally & Co v Gaston, Civ App, 
295 S W 953 

82. Declarations consistent with 
known facts 

When farts of which mortKapee 
knows oi is rtqiiiKd to take notice 
are consistent with declared inten¬ 
tion of rnortffaROTs, mortg'agors* dec- 
laialion may estop them to assert 
homestead claim —Alexander v Wil¬ 
son, 77 SW2d 873, 121 Tex 392, re¬ 
versing- W'lNon V Alexander, Civ 
App , 50 S W 2d 440 

83. Tex—Lincoln v Bennett, 156 S 
W 2d 50 1, modifving, Civ App , 135 
S W 2d 632 —Zelgler v Federal 
Land Bank of Houston, Civ App, 
86 SW2d 864, error dismissed— 
Ackerson v Farm St Home Savings 
St Loan Ass’n of Missouri, Civ. 


App , 77 S W 2d 559, error refused 
—First Texas Joint Stock Land 
Bank of Houston v Chapman Civ 
App, 48 S W 2d 651, error dis¬ 
missed—Garrett v Katz, OivApp, 
23 SW2d 436, corrected 27 S W 2d 
373 

Where wife with knowledge of 
falsity made affidavit that m<*chanic’s 
lien claim against proper tv was valid 
m order to secure loan on homestead, 
wife was estopped to denv validitv 
of lien as ngainsi foreclosing mort¬ 
gagee, although wife did not actualIv 
participate in collusion between hus¬ 
band and mortgagee’s agents —En- 
gcll V Union Central Ins Co of Cin- 
(innati. Ohio, Tex Civ App, 81 SW 
2d 738 

84. Tex—Lincoln v Bennett, 156 S 
W 2d 504, niodifv’^ing, Civ App , 135 
S W 2d 632—Little v Shields, Com 
App, 63 S W 2d 363, reversing 
Shields V Little, Civ App, 40 SW 
2d 850—Pickett v Dallas Trust & 
Sivings Bank, Com App, 24 S W Jd 
351. reversing. Civ App , 13 S W 2d 
195—Rivers v West blocks. Civ 
App 126 S AV 2d 46, error refused 
—Strauss v Friedman, Civ App, 
109 S W 2d 553, error dismissed— 
First Texas Joint Stock Land Bank 
of Houston V Chapman, Civ App, 
48 S W 2d 651, error dismissed— 
Stooksberry- v Llngwiler, Civ App, 
25 S W 2d 931, error refused-- 
Campbdl v Crowley, Civ App, 56 
SW 373 

“It IS a well-established rule in 
this state that where the husband 
and wife execute and deliver a deed 
to their homestead and receive in 
return vendor’s lien notes and as¬ 
sign such notes to a good faith pur¬ 
chaser, who takes the same without 
notice and pays value therefor, they 
are estopped as against the claim 
of the holder of such notes to set up 
the defense that the sale of the 
homestead was simulated ”—Coskrey 
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iv Morrison, Tex OivApp, 91 S W 2d 
902, 903, error refused 

“If the owners of the homestead 
simulate a transaction, in which a 
negotiable note would be secured by 
cl valid and meritorious lien on the 
exempt estate, and their artifice suc¬ 
ceeds in imposing upon an Innocent 
party they are estopped from deny¬ 
ing the truth of their solemn state¬ 
ments, and cannot be permitted to 
prove that a lien their acts declared 
to be valid, is void because their acts 
wire false’’—Heidenhelmer v Stew¬ 
art, 65 Tex 321, 323—National Bond 
& Mortgage Corporation v Davis, 
Tex Com App, 60 S W 2d 429, 434, 

I revel Bing Davis v National Bond & 
Mortgage Corporation, Civ App, 45 S 
W 2 d 272—Goodrich v Si cond Nat 
Bank of Houston, Tex (’’iv App , 151 
S W 2d 276, 279, orior refused—Pick¬ 
ett V Dallas Trust St Savings Bank, 
Tex Civ App, 13 S W 2d 195, 1 99, re¬ 
versed on other grounds, Com App, 
24 S W 2d 351 

Owners remaining in possession 

(1) The l<‘Xt rule has been applied 
even where th»' owners of the home¬ 
stead n inclined m possession of the 
premises after entering into the pre¬ 
tended sale—Guaranty Bond State 
Bank of Mt Pleasant v Kelley, Tex 
Com App, 13 S W 2d 69. modifying 
Kelley v Guaranty Bond State Bank 
of Mt Pleasant, Civ App, 2 S W 2d 
572—Rabin v F< deral Land Bank of 
Houston, Tex Civ App, 161 S W 2d 
1097, error refused—Goodrich v Sec¬ 
ond N«t Bank of Houston, Tex Civ 
App 151 S W 2d 276, error refused— 
Ilfstci V Kemper Militaiy School, 
Tex Civ App, 138 S W 2d 833 

(2) Thus a huHband and wife rep¬ 
resenting that purported vendor’s 
li(m notes on homestead occupied by 
Hum are genuine are estopped to de¬ 
ny the vendor’s lien —Thurman v. 
First State Bank of Carbon Tex Civ 
App, 300 SW 123, reversed on other 
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or other lienholders from their vendee,that the 
simulated transaction, although in the form of an 
unconditional sale, was in fact a mortgage or pre¬ 
tended sale involving a condition of defeasance pro¬ 
hibited by law Subsequent declarations by the 
owners of the homestead inconsistent with their 
claim of homestead rights, however, will not nec¬ 
essarily estop them to claim as against their gran¬ 
tee, that their deed to him was but a mortgage 
Where an attempted lien on the homestead is en¬ 
forced on an estoppel, the attempted hen is not 
thereby made valid, but recovery is permitted to 
prevent fraud 


e. Bstoppel of Wife by Acts of Husband 

Acts or conduct of the husband in conveying the 
homestead in which the wife does not Join or participate 
will not ordinarily estop her to claim homestead rights 
In the property 

As will be seen infra § 195, acts or conduct of 
the husband with relation to homestead property in 
which the wife does not join or participate will not 
ordinarily estop her to claim homestead rights in 
the property Hence if the husband executes a 
conveyance or encumbrance of the homestead in 
which the wife did not join, see supra subdivision b 
of this section, or makes false representations in 
conveying or encumbering the homestead,such 


f?rounds First Rank of Carbon 

V Thurman, Coin \pp , 12 S W 2d 

146 

Affidavit that oonveyoace was bona 
flde 

Wh<»n a vendor and hiq wife «nd 
the puKhasiM nil repiemoit under 
oath tliat a deed, absolulf in form, 
has been e\e( uted and delivered on « 
valuable consideration ns a bona tide 
Irnnsailion, and such deed is dulv 
rtKisl«*rod, bolh vendors and pur¬ 
chaser are estopped to assert that 
the traps,i< tion was simulated and 
thal the pui ported vendor's lien was 
void he(,iuse of the* re«allv helrip: the 
h<ime*stend of the* ve ndors, as aK<onst 
one" who in Keeod faith and wjlliout 
nolle«, pure base's oi le-nds iTiorie'v to 
take' up and extend the vendeo’s lien 
ne>t# — ll.ihhe v Feeh'ral Ij.ind Rank 
of Houston. Texthv App Ibl S W 2d 
1007, eircu refuse'd- Ze i#?le r v l<Vd- 
eral Rand HanU (»f Ilemston Tex Civ 
App S6 S W 2d SOI (rie)i ehsniissed 
—Hurnphre'js v Slandaid Savings efr 
Ijoan Ass’n Te'\ (hv \f)p SO S W 2d 
'MS, e'Me)r refused - Uow land v 
Skiles, Te \ chv App , 70 S W 2d SOS 
Particular appUcations of rule 

(1) Wheoe re ('ended warraniv dee'd 
eve-euted l)\ ventior and his wile*, who 
were" in posse'ssion of the land, re'cit- 
ed existf'nee* eif pin c base-ruonev note, 
and the note*, seemed hv vendor’s 
lien, was acquired l)> nood-faith 
holder and iieethin^; oeeurred that 
was ealeulated te) put holder on no¬ 
tice of venelor's claim of horneste'ad, 
vendor was e .slopped to contend that 
purpoited sale w'as siniulale'd rind 
was intended not to i)ass title hut to 
cieate a rriorlKaMt of vendtir s home- 
bit ad te) secure' an existin*^ de'bt and 
was void under honu'stead laws — 
Goodrie h v Seeond Nat Itank of 
Houston, Tex Civ App, lei S W 2d 
276, eireir refused 

(2) Whe're eiwners of re'.ilty whie h 
was tht ir homestead, (onveved the 
realty to a relative, and the relative* 
borrowed inonev from insurance 
company to pay amount of vendor's 
lien note, owners were estopped to 
deny, in suit by insurance company 


to foreclose trust deed executed hv 
relative* that there was a salt of the 
homestead and to maintain that con- 
vevane e to relative was merely a 
simulated transaetion to borrow 
rnone'v on the honiestt.id — \ndersoii 

V Je'flersori Standard Rife Ins Co, 
TcxCiv \pp, 167 SVt’^2d 707 

85. **A homestead claimant is es¬ 

topped to assert the invaliditv of her 
purportt'd absolute de( d of oonvev- 
anet, as .iprainsl a bona hth pure bas¬ 
er or lienholder from sut h homt'sLeacl 
claimant’s vtnd«'e in v hie h she* has 
aiipcirt'ntlv vested title, that is, as 
aKainst i r>UMhase*r (J) in Mt>‘>d 
faith, (2) for a valuable (t»nside ra¬ 
tion, and (1) without anv noliee eif 
the fae ts invalidating the home^slead 
elaiinints dt ( d ”—Red ItiveT Nat 
n,'ink in Cl.irksv lib* v laitirner Tt v 
Civ \pp no S \V 2d 2 52, 237 
Owners romainingr in possession 

The text rule has hee'n applied 
even where the eiwncrs c>f the heime*- 
ste*nd remained in posst ssie>n of the 
premises alter < n tearing: inte* the pre*- 
le'iubd salt —Wood v JCistland 
liuilding At Roan \ss’n, Tex Civ \i)p 
7.0 S W 2d 466 error refused—IJur- 
Ton V Tlu'ophilakos, Tex Civ App 13 
S W 2d 730 

Rule limited to bona fide purchasers 
or lienholders 

Where it ai)pe ars that the conve'y- 
,inct bv the hc)iru*‘.te*ad claimant was 
a siniulati'd or pretended one, one 
who holds under the claimant’s gran¬ 
tee e annot assert esloiijiel as against 
lilt lioriK stead cl.iim unless he is in 
the position of a bona tide purelias- 
t*r for value and without notie e of 
the f lets giving rise to the claim of 
homestead --Vogel v Zipp, Tex Civ 
App, on S AV 2d 66S, error disniisse*d 
—Anderson v IJainwell, Civ App , 52 
S W 2d Ob, atllinied in part Anderson 

V lirawlej, S6 S W 2d 11, 12G Tex 
182—Walter Connallv & Ce) v Gas¬ 
ton, Tex Civ \pp. 295 SW 953— 
R<ule*\ V Baile>, Tex Civ App, 188 S 
AV' 261 

Particular applications of rule 

(1) Husband and wife who exocut- 
I ed conveyanuc to third person which 

604 


appeared regular on its face, and 
signed afTldavU to efTe'ct that ronvev- 
ance* was re'al transaction in good 
faith were estopjied to assert home¬ 
stead claim a,*- against company 
w'hicli made leian to third person be¬ 
lieving that husband and wife had 
in fact parted with all title to prop- 
('Ptv in question in absence of in¬ 
formation hv loan rompariv to the 
contrary—Cnion Central T.»ife Ins 
Co V Roach TcxCiv App, 106 SW 
2d ,374 error dismissed 

(2) Grantors who eonveved land to 
grantee to enable him to proeure 
loan there on, and who assisted gran¬ 
tee to j>rocure loan knowing that he 
was asse'rting title to the land, will 
ne)1 bi^ permitted as against mortga¬ 
ge to assert title and invaliditv of 
mortgage' on ground that land ws'- 
their heirne stead ~-AVe Ihor ri v^ Earle, 
TtxCiv Vpp , 268 W 982 

86. Affidavit that conveyance was 
unconditional 

AV'he'ie deed absolute to homestead 
exe'cutc'd to liank was intended ai 
mortgage', and hank kru w the prop 
(*tt\ was horneste'ad, atlldavit ol 
mortgagor, executed after the dt(d, 
vvhieli slated that e'euive'vance was 
line oMclilloruil. negatived idea of re*- 
convevance, and which stated that 
(onve\anc(' was not for iiurpose of 
(re'stmg lien on the pre)perr\, did 
not t'stop mortgagoi to assert that 
deed was hut a mortgage—First 
Nat Itank v Farrier, Tex Civ App , 
1 H H W 2d 2S5 

87. Tr X—Guaranty Rond State 
Rank of Ml Pleasant v Kellev, 
Com App , 13 S \V'2d 09 niodifv mg 
Kelley V Guaranty Bond Stale 
Rank of Mt I’lcasanl, Civ App, 2 
S AV 2d 572 Rahbe v Fe'deral Rand 
Bank of Houston (hv App, 161 S 
AV2d 1097, error refused 

88 . Ark—Johnson v <''ommonwealth 
Building Af Roan Asa’n, 31 S W 2d 
136, 182 Ark 226 

Tex—First State Bank of Hubbard 
v Zeanon, Civ App , 169 S W 2d 

735—Mikulenka v Mikulenka, Civ 
App, 168 S W 2d 617. 
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as representations^^ made in the deed or mort¬ 
gage®® that no homestead rights exist in the prop¬ 
erty, or recites in his deed that the consideration is 
the cancellation of purchase-money notes,or at¬ 
tempts to correct an erroneous description of the 
premises by pointing out the true boiindaries,®^ or 
creates a fraudulent vendor’s hen on the home¬ 
stead,®® the wife’s rights remain unaffected, but if 
the husband acts as her authorircd agent,or if 
she participates with him in an attempted fraud on 
innocent persons,®^ or by her actions acquiesces in 
an abandonment of premises by him as a home¬ 
stead,®® she is estopped to claim an exemption 

§ 143. - Ratification 

In a proper case a voidable conveyance or en¬ 
cumbrance of the homestead may be rendered effectual 
by subsequent ratification 

As cl general rule an invalid conve\ance or en¬ 
cumbrance of the homestead may be rendered ef- 
feclual bv subsequent ratification®'^ provided il was 
not absolutdy void when made®® and the power to 


make the conveyance or encumbrance exists under 
the homestead laws at the time the ratification is 
made ®® Thus an invalid conveyance or encum¬ 
brance of the homestead may be made effectual by 
ratification where it w^as originally voidable for 
fraud^ or temporary incapacity ,2 and in some ju¬ 
risdictions a conveyance which is invalid because 
executed by only one of the spouses may be sub¬ 
sequently assented to, and ratified by, the other ® 

Ratification of a voidable conveyance or encum- 
bnanco of the homestead may be shown by subse¬ 
quent acts, words, or conduct evidencing an intent 
to ratify,^ as by the homesteader’s acceptance of 
the benefits flowing from the conveyance or encum¬ 
brance ® To establish ratification, however, a clear 
intent to ratify must be shown ® It has been held 
that mere acceptance by a widow of the benefits of 
a parol contract by the husband to con\ ey does not 
constitute a ratification,'^ nor will knowledge by the 
wife of improvements made by tlie purchaser have 
this effect ® Tt has been held that a husband can- 


89. T^'\--Ijjru oln V Bonnttl. 156 S 
W 2cl riOd modifvlm? CivApp, 135 
SW2d 6J2 

90. Ti\- TTibl>^ V CiU N.it Bank 
of Wuhit.i FhIK Piv \r>P 20^ F? 
W ^50—I'.irkcr \ Schrirnshor, Civ 
\r>p 17 2 SW 165 

91. T(.\ -SlniiiPK V \uMUstus, 32 
SW 4 50, n Tex Cl\ Ajjp 194 

92 Tc\ —Cok< r v Roberts, 9 S W 
6(>5, 71 Tex 597 

93. Tex -Smith v Now Wavorly 
Slate Rank, rw App, 76 S W 2d 
201 - Senv v F< nnell, 3') SW 181, 
1 5 Tex <'IV App 261 

94 Iow*i—Snvvvei v I’erry, 17 N 
W 4 97. 62 [owci 238 

96. "Mich—Nerlon v Nichols, 35 

Mnh 118 

Tex—Limoln v liennt tt Civ App 
135 S W’' Jd 6 32, inodifled on other 
grounds 150 S W 2d 501, 138 Tex 
56—Pickett V Dallas Trust A Sav¬ 
ings Rank, Civ App, 13 SW 2d 195, 
reversed on other grourids, Coni 
App . 24 S W 2d 354 

96 SD—('enti'rville Tp v Jenter, 
126 N VV 575. 25 SD 314 

29 C J p 915 not! 67 

97. Okl —Crookum v Kelt hum, 60 
r 2 d 710 171 okl 468 

S I> — Smith v Midland Nat Rife Ins 
Co. 231 N W 20, 57 SD 497 

Tex—Wilson v Martinez, CivApp, 
74 S W 2d 308 

98. Neb—Denesla \ Denesia, 219 N 
W 112. 116 Neb 789 

Tex—Sanger v Calloway Com App , 
61 S W 2d 988. reversing Callowav 
V Bookoiit, CivApp, 37 S W 2d 
243—McKelrov v Hamilton, <'jv 
App, 130 S W 2d 1111—Rivers v 
Westbrooks, CivApp, 126 S W 2d 


46, error refused—Farmers Rojal- 
tv Holding Co v Jeffus, CivApp, 
91 SW2d 255—Ra* le \ I’ukens. 
(’’n App , 78 SW2d 2(.0, affirmed 
Pickenfe v Bade, 104 S W 2d 482 
129 Tex 610 rehearing denied 105 
SW2d 212, 129 Tex 610 

99. Tex —-Colliei v Valley Building 
A T^oan \ss’n, Com App, 62 S W 2d 
82, leveising, Civ \pp, 43 S W 2d 
17 1 and contormed to Valiev Bldg 
& Loan Ass’n v Collier, 88 S W 2d 
611 

Mechaxilc’B lien 

To create a mechanic’s lien against 
a homestead, there must be a t on- 
tra( t entired into in writing and ac¬ 
knowledged bv the wife before the 
materia! is furnished or the labor 
performed, and failure so to do can¬ 
not bt waived oi ratifled bv anv eon- 
tratt made aftei the material is fur- 
iiishfd or tlu‘ labor performed—Kep- 
lev V Zachry, 116 S W Jd 699. 131 
T( X 554, modifying, CivApp, 90 S 
W 2d 571, opinion supplemented 121 
S W'^ 2d 595 131 Tex 654 

1 . Tex — Craham v Apple, CivApp, 
287 SAV 1107. 

2. low'a — State Kxthange Bank of 
Parkersburg, Iowa, \ Nolan, 207 
N\V 745, 201 Iowa 722 

3. Iowa — Brunsdon v Brunsdon, 
200 NW 823 199 Iowa 1099 

29 C J p 902 note 18 
Ratification bv separate exeoition of 
instrument ot transfer or by exe¬ 
cution of separate instrument see 
supia ^ 132 

4- Mo—Mll(htll V Eidson. 50 SW 
2d 135. 330 Mo 445 
Okl—Stidham v Moore, 227 P. 128. 

100 Okl 26 I 


Tex — Bewlev Mills v First Nat 
Bank. CivApp. 110 S W 2d 201, 
error dismissed 

5 Okl—Crookum v Kelchum '50 
I* 2d 710, 174 Okl 468 
Conveyance voidable for fraud 

W^hcK a husband and wife c on- 
Irac l{‘d to st 11 thejr homesRad and 
the wife subsernirm Ll\ refiisi d to 
jom, notwithstanding thev h-ad Re¬ 
quited u new homestead with the 
piocoeds of Hie sale and had re¬ 
moved thereto, Ibeir act in acicptlng 
the purchase monev for the land 
wdth full knowledge of the matetial 
friLts was a rati/icalion pieiluding 
them from recovering for falsi n p- 
resentalions inducing Ihf execution 
of the earnest mont*v receipt bv the 
w^jft —Fisher V (Julf I'rodmlion ('o , 
Tex Civ App, 2 31 SW 15(1 
0. Tt X —State K\i hangi I3ank of 
I*aT'kt‘rsl)urg Iowa, v Nolan 207 
NW 715. 201 Iowa 722 
Ratification not shown 

(1) In gem Till—Slate Exchange 
Rank of I’arkersburK Iowa, v Nolan, 
supr.i—Brunsdon v Brunsdon, 200 N 
W 823, 1 99 Iowa 1099 

(2) A husband who teccives and 
acetpis from his wife portions of 
the proteeds of a loan made to her 
on their homestead will not be held 
to hav( ratified a mortgage on the 
bomosliad executed bv his w'lfe he 
not li.iv ing participated in the tians- 
nttfon—Standard Savings & Loan 
Ass’n V Acton, 63 I’2d 15, 178 Okl 
100 

7 Iowa—Clark v Kvarts, 46 Iowa 
248 

8. T<‘x —Eckhardt v. Schlecht, 29 
Tex 129. 
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not by subsequent acts, unauthorized by the wife, 
validate a conveyance of the homestead, voidable on 
the ground of the grantee’s fraud, practiced on the 
husband and wife joining in the conveyance ® 

When a ratification has been properly made it 
cannot thereafter be repudiated The ratification 
relates back to the date of the defective convey¬ 
ance so as to make it efifective from that date 

§ 144. - Curative Acts 

A defective homestead conveyance may be validated 
by a curative act provided the conveyance was not ab¬ 
solutely void in the beginning. 

The legislature may by a curative act cure de¬ 
fects in the execution of a conveyance or encum¬ 
brance of the homestead,12 but it cannot render val¬ 
id a convcy.incc or encumbrance which was abso¬ 
lutely void in the beginning 12 

§ 145 Conveyances Prohibited by Constitu¬ 
tion or Statute 

As has been seen supra § 134, where the consti¬ 
tution and statutes prohibit absolutely a mortgage 
of a homestead a mortgage thereof, whether exe¬ 
cuted bv husliand and wife or by the husband aloiu, 
IS void In a proper case, however, the homestead 
claimants ma> be estopped to assert the invalidity 
of such a mortgage, as discussed supra § 142 d 


Examine Pocket Parts for later cases. 

§ 146. Lands Conveyed or Leased in Excess 
of Homestead 

A conveyance, even though it It invalid as to the 
homestead, may be sufficient to convey that portion of 
the property covered by the conveyance which is In excess 
of the statutory exemption. 

While there is authority to the contrary,the 
general rule is that a deed or mortgage covering 
the homestead and other lands, or covering a sin¬ 
gle tract whose value exceeds the statutory ex¬ 
emption, although It IS invalid as to the homestead, 
may yet be sufiicient to convey or encumber that 
portion of the projierty which is in excess of the 
statutory excmiition The same rule applies to 
contracts to convey as well as to conveyances and 
mortgages,!^ and also to leases Where a home¬ 
stead exceeds in value or area the statutory ex¬ 
emption, a sale of the excess operates as a selec¬ 
tion of the remainder as the homestead to the exclu¬ 
sion of the alienated tract,and hence a sale of 
such excess is not rendered invalid because it fails 
to comply with the statutory rcqunemcnts for the 
conveyance of homesteads 

Rciovcry of rent If one in possession of a tract 
conveyed to him by the homesteader and which in¬ 
cludes the home place and other land is ousted by 
an execution creditor of llu grantor, the creditor 


9. T<-x—nrahnm v Apple, Civ App , 
287 SW ]JI)7—fotton v Morrison, 
riv App , 140 S W 114 

10 . Tex—v Anderson, 79 
S W 2(1 610, 125 Tex 2'6, reverMinff, 
Civ App, S W 2d 809 

11. Am afiralaat creditors 

Wife's latllUalion of allegedly ir¬ 
regular detd fonv( viiiR homest<Md 
rendered insliurnenl valid from Us 
dale as against atla(k by execution 
( rc'dilor - Sinitli \ Midland Nat lafe 
Ins Co, 211 NW 20, 57 SD 107 

la. Aik—Hall V Mitchell, 1 S W 2d 
59, 171 Ark 641 

Curative statute held uot repealed 

Ark — Sanders v Teimnlken, 289 S 
W 4H5 172 Ark 454 
That widow of gfraator la mort- 
ffaare of homestead had become ea- 
dowed (loeir iittl pri vent statute sub- 
seriueritly enacted fiom curing: defect 
In mori|i?aK‘ —Sindcrs v Flenniken, 
supra 

131 la A.rXanBas 

(1) It has been held that a mort- 
BQfte of the bomt stead executed 
without the jiMiidt r ot the wife ih a 
mere nullitv and cannol be validated 
by a curative a( i at least where the 
wife did not intend to bt bound by 
the moitgagre, as wliert she refused 
to sii^n It.—Harney v I’yles, 31 S.W. 


2d 533. 182 Ark 320—Hall v Mitch- 
tll. 1 SW2d 59, 175 Ark 641 

(2) But it has also been held that 
the legiHlature rn.iv, by express en- 
aetnient, validate hninestead convey¬ 
ances executed bv the husband with¬ 
out the proper joinder of the wift 
except aft Ht^ainst persciris w ho have 
acquired vested interests in the land 
previous to such enaotnicnt—Sand¬ 
ers V Flenniken, 289 SW 485, 172 
Ark 454—20 J p 916 note 75 

14. Anz—Rdwards v Simms, 71 P 
902, 8 Anz 261 

15. Mo—Saxliuiy v Coons, 98 S 
W Jd 662 

Tex — Adktnv-Polk Co v Rhodes, 
Cim \pp ‘M S W 2d 351, modify¬ 
ing, tbvApp, 13 S W 2d 386 —Tyn¬ 
er V Ha Co.,te, (\)mApp, 13 S W. 
2d 685, aftlrming’ Scdiiholrn v City 
of Port Arthur, Civ App, 3 S W 2d 
9 25, and followed in Tyner v 
Keith, t\»m Ai)p 13 S W 2d 687, al- 
flrming Sederholm v Citv of 3'ort 
Arthur, Civ App , 3 S W 2d 925— 
Blankenship v Husk, Civ App, 77 
S W 2d 3 41 
29 J p 916 note 84 
Bnforoeable as ec^ultable morteragre 
Where moi ifOigt of homestead was 
never acknowledged in fact hy hus- 
bind or witnessed, instrument, al¬ 
though not enforceable at law. is en¬ 
forceable Ms an tguiiable mortgage I 
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on the excess value —Carpenter v 
First Nat Bank. 181 So 239, 236 Ala 
213 

Proceedings for setting off home, 
stead 

Muss--Robert rj Bru( e Co v Spears, 
IS] So 333. 1.81 Miss 786 
la 111 —Hewerls V Johnson, 143 N 
E 437. 311 Ill 59i 
29 C J p 916 note 85 
Recovery of daman, s for refusal to 
convey nonhornestead property see 
Infra $ 1.51 c 

Speeiflt performance as to nonhonie- 
stedd portion of property where 
wife refuses to leltase or convey 
homestead sec the J s title Spe- 
citU rirformance 21 , also 58 C 
J p 908 note 36-p 909 note 43 

17. Ill—Cillespie v Fulton Oil & 

G.is Co, 86 N E 219 236 111 HS8 

Wyo—Jones v Hosekamp 114 P 673, 
19 Wvo 83 

18. A.]a --Alabama I\)wei Co v Cor¬ 
nelius 100 So 207. 211 Ala 245— 
Williams V KiljiatiKk, 70 So 742, 
195 AU 563 

19. Ala — Alabama 1’ow<t Co v 
C ornelius, 100 So 207, 211 Ala. 246 
—Williams V Kilpatrick, 70 So 
742, 195 Ala 563 

Tex —Hanes v Hanes, Com App , 239 
S W 190, overruling motion 234 B 
W 1078. 
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cannot recover rent for the entire tract from the 
occupying grantee, but only such an amount as is 
proportionate to the excess of the land over the 
homestead exemption 20 

§ 147. Rights of Purchasers and Mortgagees 

The rights and remedies of purchasers and mort¬ 
gagees are considered infra §§ 148-151. 

Examine Pocket Parts for later cases. 

§ 148. - As against Persons Having 

Homestead Interests 

a In general 

b. As affected by good faith and notice 

a. In General 

(1) Rights of purchasers and lessees 

(2) Rights of lienholders 

(1) Rights of Purchasers and Lessees 

Generally a properly executed conveyance of the 
homestead passes title to the grantee free from homestead 
claims A void lease of the homestead is not binding 
on the lessee 

As a general rule a conveyance of homestead 
jiropcrty executed in conformity with the require¬ 
ments of the homestead law passes title to the gran¬ 
tee free from homestead claims Grantees of 
homestead jiroperty, however, take subiect to de¬ 
fects in cxecution22 and statutor\ lestnctions con¬ 
cerning the loinder of husband <ind wife 23 Where 


a deed transfers only the reversionary interest m a 
homestead, the purchaser cannot assert his title un¬ 
til the homestead estate has expired 24 a purchas¬ 
er of the homestead cannot set off against the pur¬ 
chase price debts of the vendor against which the 
homestead was exempt 25 

Ordinarily the rights of a jiurchaser of homestead 
property must be determined as of the date of the 
execution of the instrument of transfer 26 

Purchaser's right of election A purchaser of 
lands including a homestead, if the defense of 
homestead is raised, may exercise an option to take 
conveyance of the premises other than the home¬ 
stead.2'^ but, in the absence of such defense, or if 
it IS waned or \\itbdrawn before final decree in an 
action for specific jicrformancc, no ojrtion exists,2^ 
and the purchaser cannot escape the obligation to 
accept a tendered conveyance of the entire property 
by alleging the invcdidity of the contract on such 
ground 29 

</ /r^?re of homestead premises is not bound by 
the lease where it is void because not signed by 
the lessor’s wife 36 

{2) Rights of Lienholders 

Geneially the homestead right is postponed to the hen 
of a mortgage, if the latter is not forbidden by statute 
and IS properly executed 

As a general rule the homestead riebt is post¬ 
poned to the lien of a mortgage, if the latter is not 
forbidden by statute and is jirojicrly exiciited,^^ 


20. Aid—('’l.irk V AlK'n, 6 So 272 
87 Ala lOS 

21. Iowa—Clark v Chapman, 2.'19 
N'W 797 21'? Town 737 

Rights of puTih.isc'r at judicial sale 
sec infrii ^ 2 215 
Fee simple conveyed 

Tf a dol'd convouij; the homestead 
Is formally e\(Lut<d puipuTls to 
p^ss the interest of the husband and 
wife in the premi^'Os, and the consid¬ 
eration is adeciuatf' a fee simple will 
be tonvevid—T’nrker v I\aik('r, 6 
So 740, SS Ala 362, 16 Am S R 52— 
29 C T p 907 note 97 
Prandnlent representations as not af- 
fectlne* grrantee’s rigThts 
P'raudulent ri pri'sciital ions of the 
husband made' to the wift do not af¬ 
fect the ijrantee m a deed of the 
home^Jlead which was pioruied 
through such reprt sentation—Coch¬ 
ran V Mum, 162 N W 661, 181 Iowa 
906 

22. Ala—Sims v Gunter, 78 So 62, 
201 Ala 286 

29 CJ p 917 note 93 

23. Mich —Boman v. Wolverine 


Power Co. 266 NW 61*1 268 Mu h 
69 

29 C J p 917 note 94 

24. Ga —Taylor v James, 34 S E 

674, 109 Oa 327 

25. Kv—Weber v Zook, 63 SW 
1034, 21 K\ 1027 

S&. ND—Grotbeip v First Nat 
Rank, 210 N AV 21. 5t ND 64 8 

27. Tow a —Blankr'nhorn v Edgar, 

186 NW S‘)j, 193 Iowa IS4 

28. Iowa—Blankenhoin v Kdj;ar, 

^upi.i 

29. Iowa—Blankenhoin v Edgar, 

supia 

30. IiOBsee entitled to qnit 

Whrie lease of premises, partl\ 
coTistitutinf? homestead of landlord 
was void because hib wife did not 
sign It, tenant was entitled to quit, 
notwithstanding wife niav ha\e ber'ii 
at all limes ready and willing to sign 
lease and tenant had notice thereof 
before abandonment, rights of par¬ 
ties being fixed at execution and de¬ 
livery of lease—Hovie v Pleshek, 
203 NW 910. 187 Wis 55 

31. Kan — Prudential Ins. Co. of 
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Amerua v Clnrk 261 P 199, 122 
Ksn 109 

Kv —C.iir \ Britton 10? S AV Jd 300 
26 7 Kv 802 

Mont —TT S Building, T^oan Ass’n 
V Sti'vcim. 17 I*Jd 6J. 93 Mont 11 
Ttx—(;oi d(>n-S( w'Hll * To \ AValk- 
er, ("ivApp, JIX S \V 2?1 
29 (W p 017 nnlP 92 
Rights of mortRagie as to interest 
of surviving spouse or chiJdicn see 
infra § 262 

A mortgagre with covenants of 
warranty and against enr umhianccs. 
signed Staled, witnessed, and ac- 
knowlf'dgcd bv both husband and 
w^ife. In which the wite loins with 
th( husbrind in the giant mg clause, 
in which tlie> giant the land, bars 
the honuslead right, unb'ss there is 
a (lause In the mortgage reserving 
and disi losing an intention to reserve 
the homestead right—IViley v. 
Woodburv, 78 A 1073, 76 N H 23. 
Extent of lien 

Interest on notes secured hv mort¬ 
gage was properly ibarged as se¬ 
cured by lien on homestead—Shaw 
V American Liife Ins Co, Tex Civ 
App, 60 S W 2d 1110, error dis¬ 
missed. 
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but mortgagees take subject to defects in execu¬ 
tion,^2 to statutory restrictions concerning joinder 
of husband and wife,33 to express reservations of 
homestead, existing when the mortgage is execut¬ 
ed,and to the general right of homestead exemp¬ 
tion when It is not waived or otherwise iclcascd*^® 
One who takes a mortgage of homestead property 
contrary to law acquires no rights under the instru¬ 
ment but the invalidity of a lien on the home¬ 
stead does not necessarily render invalid the debt 
purported to be secured thereby 

Ordinarily the rights of one obtaining a hen on’ 
homestead property must he determined as of the 
(late of the execution of the instrununt creating 
the lien ^8 

Right of posse swan Where a moi tgage of the 
homestead is projierly execuled and not forbidden 
by statute, tin mortg.igec is entitled to jiossession 
of the homeste.id jircmiscs where the mortgage so 
provides 

Release of hcfi met easing hurdeft on homestead 
The act of a morlg.igee in leleasing part of the 
bind from his moitgage and renewing the moitgage 
for the entile amount on the remainder of the 
land, including the homestead, does not release the 
remainder of the land from the mortgage, even 


though the burden on the homestead is thereby in¬ 
creased 

b. Ajs Affected by Good Faitb and Notice 

The equitable doctrine protecting bona fide purchas¬ 
ers and lienholders applies to bona fide purchasers and 
lienholders of homestead property. 

In applying the rules governing the rights of 
bona fide purchasers, it has been held that one who 
becomes a purchaser or mortgagee of homestead 
property, under circumstances giving him neither 
actual nor constiuctivc notice of its homestead char¬ 
acter, takes free from homestead claims,but pur¬ 
chasers and mortgagees are bound to make search 
for such facts as might reasonably be ascertained 
by them,'*^ and must take notice of the conditions 
that impress the homesteMd with the homestead 
character Hence a purchaser or a mortgagee of 
homestead picmises takes them encumbered with 
homestead rights where he had notice of the home¬ 
stead character of the premises or of facts charg¬ 
ing him with such notice,'*'* unless he acquired his 
rights fiom one who was himself a bona fide pur¬ 
chaser of the homestead premises without notice of 
the homestead rights 

Bona fide purchasers under dcfediT'c con^’evanc- 
is While a bona fide purchtiscr cbnming under a 
voidable conveyance of the homestead may be pro- 


32 Tfiiri —KO'U h V Francisco, 107 
SVV 1000, 108 Tonn 0r»7. 1 ALR 
1074 

29 <" I p 017 nntf 93 

33. Fla low V Diinphe, 107 So 

’iJS, II! li’la 00! Tohf'irin^f denied 
IMS So 1!, 14 1 Fla OlO 

TjH -K<\nionti v Tionisinna Trust & 
SfiNiTins Hank 3 48 So 603, 177 Ra 

40‘i 

29 F T p 017 note 04 

34. V 11 —I’crlov V Woodbury, 78 

V 107! 76 N H 23 

20 e” I p 017 noli Od 

But where valid mortgrag'e was die- 
chargfed b\ moit^n^p bv ffran- 

t< p in dcpd inh ndod as mortpag’p, 
last mortKai?fp’s iipbt^ cannot be im¬ 
pair pel bv nllpi^cd oral reservation of 
horne'^tcad when deed was Riven — 
(''lark \ e’h.iprnan 230 N V\ 797, 213 
lowH 707 

35. Ga—(’amp v Teal, 163 8 13 233, 
41 GaApp 820 

29 r J p 017 note 06 

36. Tex—KinR v IIill, Oiv App , 167 
8 VV 2d 628, alhimed, Sup, 172 8 
W 2d 208 

29 CJ p OIS note 15 

37. Tex — Hinci v Meyer, Com App , 
41 S W 2d 961, affirminR, Civ App , 
25 8 W 2d 19G 

38b ND—Grotherg v Firat Nat 
Bank, 210 N \V 21, 54 N D 548. 


39 N< b —Hanks v Northwestern 
8ltil(‘ 14ank of Hay Springs, 9 N 
W 2d 175 

Right of posjsi'ssion during period of 
redemption sir infra § 171 e 

40. If the additional burden on the 
homestead Is unenforceable, the 

rnoitgigor can avoid it tendering 
the amount of the debt legally 
chargeabb' against the homeslt.id 
and restraining a sale under the 
mol (gage until (he equities of the 
transaction aic <idiust(>d in pioper 
pro( f'edings—I’me \ Ali Ariel] v, Tex 
Civ App, 287 SW 77 

41. Ala—Hrooks v Capps, 115 So 
86 4, 217 Ala 475 

Cal —Malmrv v Ruiz, 58 Cal 11 
Ga—Faison v Laniei, 139 8 E 540, 
164 Ga 74 2 

Iowa—Clark v e’hnpman, 249 NW 
707 21 3 Iowa 7 !7 

Tex—Home Own«*rs' I.oan Corpora¬ 
tion V Netlerville, (''ivApp, 110 8 
W 2d 628 revt r sed on other 
grounds, 132 8 AV 2d 93, 131 Tex 30 
29 CJ p 917 note 10, p 018 note 18 
"It was never intended 
that the homestead law should be 
used to defeat the rights of an in¬ 
nocent third party who. in good 
faith, without notice, for a valuable 
consideration, has acquired valid 
liens against the property."—^Nation¬ 
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al Bond & Mortgage Corporation v 
Davis Tt \ (’om \pp 60 S AV 2d 420. 
431, r(‘V(‘Tsmg D.ivis v National 
Bond A. IMorlgagi Coriior.ilion, Civ 
App, 15 8 A\' 2d 2 72 

Purchasers ignorant of homestead 
claimant’s marriage 

A mortgagee and purchaser on 
foieelosurc thereunder of primisi's 
on whKli the mortgagor did not re- 
sidt and who di dared at thi time 
of the transit r that lie was unmar¬ 
ried, aneJ who wuc in tact ignoiant 
of his mariiage, are bona tide pur¬ 
chasers and entitled to hold the land 
in spite of any d.iim of homestead 
therein—Steves v Smith, 107 SW 
141, 40 Tex Civ \pp 126 

42. Ark — Vlthi irner v Davis, 37 
\ik 311. 

Tev—Mooro v Chamberlain, 105 8 
W 1135 100 Tex 64 

43. Tex—Collett v Hams, Civ App, 

220 8 AV S85 -Watkins Band 

Mortg e^’o v Tirnple, 119 8 VV 728, 
56 Tex Civ App 65 

44. Ga—Powell v Powell, 127 SE 
117, 150 Ga 837 

Tex—Fest v Williams, Civ App , 89 
SAV2d 1072 
29 CJ p 918 note 13 

45. Tex—Gill v First Nat Bank, 
Civ App., 114 8 AV 2d 428 
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tected,^® a void conveyance of the homestead passes 
no title and cannot be made the foundation of a 
good title even under the equitable doctrine protect¬ 
ing bona fide purchasers One who in good faith 
takes title to a homestead under a void conveyance 
and makes judicious improvements thereon, howev¬ 
er, is entitled to an allowance for the improve¬ 
ments Statutes protecting bona fide purchasers 
from insane persons have been held inapplicable to 
a conveyance of the homestead by an insane 
spouse 

Subsequent purchasers under simulated sale The 
rule protecting bona fide purchasers and lienhold¬ 
ers has been apjjlicd to a purchaser or lienholder 
from one who purported to take title under a simu¬ 
lated sale intended merely to operate as a mort¬ 
gage or encumbrance of the homestead premises 
when the homestead laws prohibited such mortgages 
or encumbrances but the rule does not apply to 
a subsequent purchaser or lienholder in such a case 
who IS not a purchaser for value^^ or who has 


knowledge or notice of the facts giving rise to the 
claim of homestead,®^ although an exception has 
been recognized in the case of mere constructive 
noticebut, even where the subsequent purchaser 
has notice of the homestead character of the prem¬ 
ises, It has been held that he will be protected if his 
grantor was a bona fide purchaser,®'* or if the mort¬ 
gagors or simulating grantors were estopped to as¬ 
sert the homestead exemption against the mortgagee 
or simulating grantee 

Subsequent holders of simulated hens Where 
simulated or fictitious transactions give rise to os¬ 
tensible liens on homesteads, subsequent bona fide 
purchasers of such liens will usually be protected 
Thus, where a fictitious vendor’s lien is created on 
homestead property at the time of its purchase or as 
a result of a pretended sale of the homestead, a sub¬ 
sequent bona fide holder of the pretended lien ac¬ 
quiring It for value before maturity and without no¬ 
tice of Its invalidity will be protected.®'^ One is not 
entitled to protection as a bona fide holder of the 


40. Tex—Gore v Citizens State 
Bank. CivApp, 88 S W 2d 721, er¬ 
ror refused— Patterson v Farmers’ 
Ro\.'^ltv HoldinpTM Co, Civ App . 70 | 
S W 2d 917—Driscoll v Morris, 
Civ App , 27.0 S W 106 
Purchaser with notice 

A subsequent putl baser Is not en¬ 
titled to protection as a bona fide 
purchaser wheie he has notice of the 
facts Invalidating the origrinal con- 
vcv’^ance of the homestead--Dallas 
Bulldinp R. Doan Ass’n v Henry, 
Tex Civ App, 98 H W 2d 1030, error 
disiTi issed 

Improper acknowledgment 

(1) To entitle a subsequent pur¬ 
chaser to a coiTimunltv homestead, 
not \\ ilhstandinf^ dt tects in the wife’s 
i( knowledurrnent on thf> ground that 
he IS an innocent purchaser, it must 
appear that he purchased in sood 
faith, without notice, actual or con¬ 
strue live, of the invalidity of the 
wife’s acknowledfrment, and that he 
paid a valuable consideration at the 
time he purchased—Stephenson v 
M.illctt, Tex Civ App. 210 SW 633, 
error refused 

(2) Grantors are bound bv convey¬ 
ance of homestead, notwithslandingr 
wife’s acknowledgment was taken 
w ithout separate privy examination 
where innocent grantee paid valua¬ 
ble consideration in ignorance of de¬ 
fects of acknowledgment, certificate 
of which was rc'gular—Whittley v 
Howerton, Tex Civ App, 18 S W 2d 
687 error dismissed 

Duress 

(1) Duiess IS not available to wife 
as defense against foreclosure of 
mortgage on homestead as against 
purchaser of note and mortgage be- 

40 C J S —39 


fore maturity for value and without 
notice —Illinois Bankers Life Assur 
Co V Dav, 62 P 2d 970, 178 Okl 281 
(2) Wheie mortgagee docs not 
know husband compelled wife to exe¬ 
cute moitgcige on homestead by du¬ 
ress, mortgagee Is "purchaser for 
value"—Pirtle v Pirtle, 60 S W 2d 
172, 166 Tenn 180 

47. Dsfeotive acknowledgment 

(1) The rule has been applied 
where the convevcince was void be¬ 
cause the acknowledgment was tak¬ 
en before a notary public who was 
financially interested in the transac¬ 
tion — Logue V Von Almen, 40 N E 
2d 73. 379 III 208, 140 ALR 251 

(2) The rule has also been applied 
where the conveyance of the home¬ 
stead was void bcMciuse the wife did 
not in fact acknowledge it —Lum- 
mus V Alma State Bank, Tex Civ 
\pp, 4 S W 2d 195—Cosgrove v Nel¬ 
son. Tex Civ App , 269 SW 891 af¬ 
firmed Nelson v Cosgrove, Com App , 
277 SW 1118 

48. Iowa —Stinson v Richardson, 44 
Iowa 373 

Rule held Inapplicable 

Iowa—Brunsdori v Brunsdon, 200 N 
W 823, 199 Iowa 1099 

49. Ala —Butler v Wilson, 186 So 
687, 237 Ala 312—Hall v Britton, 
113 So 238. 216 Ala 265 

50. Tex —Shields v Little, Civ App , 
40 S W 2d 850, reversed on other 
grounds Little v Shields, Com 
App, 63 S W 2d 363—Tuerpe v 
Geoige Saunders Live Stock Com¬ 
mission Co, Civ App, 245 SW 741 

29 C J p 918 note 19. 
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51. Antecedent debt a« oonaidera- 
tion 

A subsequent purchaser who re¬ 
ceives the conveyance on the con¬ 
sideration of a prior indebtedness 
of the grantor is not entitled to pro¬ 
tection as a bona fide purchaser — 
Vogel v Zipp, Tex Civ App, 90 S 
W 2d 668, error dismissed 

52. Tex —Vogel v Zipp, supra 
29 O J p 918 note 20 

53. Tex—Brooker v Wright, Civ 
App, 216 SW 196 

29 C.I p 918 note 21 

54. T(‘x —Allen v Northeutt, Civ 
App . 65 S W 2d 403 

55. Tex —Haswell v Forbes, 27 S 
W 566, 8 Tex Civ App 82 

29 CJ p 918 note 22 

56. Simulated mechanic's lien 

Bona fide purchaser may enforce 
simulated mechanic’s lien contract 
on homestead—Garrett v Katz 23 S 
W 2d 436, corrected Tex Civ App , 27 
S W 2d 272 

57. Tex—Graves v Kinney, 66 SW 

293, 95 Tex 210, affirming. Civ 

App. 64 SW 1094—Pickett v Dal¬ 
las Trust & Savings Bank, Com. 
App, 24 S W 2d 354, reversing, Civ 
App, n S W 2d 195—First State 
Bank of Carbon v Thurman, Com 
App, 12 S W 2d 146, reversing, 
Thurman v First State Bank of 
Carbon, Civ App . 300 S W 123— 
Anderson v Thomas, Civ App, 50 
S W 2d 844, error granted—Ledbet¬ 
ter V Martinez, Civ App , 48 S W 
2d 408, error refused—Wroten v 
Davis, Civ App, 240 SW 331— 
Brooker v Wright, Civ App . 216 
SW 196— New England Safe-De- 
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purported vendor's Hen, however, where he is not 
a purchaser for value®* without notice,®® or where 
he purchased the notes secured by such hen after 
their maturity,®® unless the elements of an estoppel 
are presented.®1 Where one is entitled to protec¬ 
tion as a bona fide holder of the purported lien, 
persons subsequently acquiring: it from him are like¬ 
wise protected ®2 

What constitutes notice In accordance with 
well-settled equitable principles, anything that will 
put a prudent man on inquiry is notice,®*^ and ji^ross 
ncfi:Iij?cncc in failing to make inquiry, when the 
surrounding: facts sug:g:cst the existence of others 
and that inquiry should be made, is equivalent in 
courts of equity to notice ®4 It is sufficient to put 
one on inquiry as to the character of the properly 


that a deed thereof mentioned both husband and 
wife and was sig:ned by only one,®® that a deed of 
trust stated with particularity that it secured only 
debts supposed to support a hen on the homestead, 
such as purchase money, taxes, etc ,®® or that a deed 
conveying: land recited that the premises were pur¬ 
chased with the piocceds from a sale of the former 
homestead A mortg’aj^ec or purch.iscr is charged 
with knowledge of all instruments of record in the 
chain of title ,®^ and notice to an agent acting for 
the ])uichaser or mortgagee is notice to his princi¬ 
pal 

If the premises are actually occupied by the 
homestead claimant and his family as a homestead 
when mortgaged or conveyed, the mortgagee or 
transferee'^® and persons to whom they have in turn 


posit K Trust To v Harrell, Civ 
App, 3S SW 142. error refused 
29 rj p 91S nou- 19 [b] 

Estoppel of homf stead claimant to 
assert invalidity of IranMnctjon in 
which v( ndoT’^ lion was created 
set supra ^ 112 d 
Bona llde holder of notes 

Even thouKh one may have become 
a pnma facie bona fide holder of the 
vendor’s lien notes, stripped of the 
lien, he Js not necessarily a bona 
fide holdi r of the Inm securing tht‘ 
notes- Vnplin v Cisco Mortp Eonn 
Co, lil SW-’d 935 Tex ISS, re- 
vcrsin^r, CivApp, 118 S VV 2d 817 
If one iB not an innocent holder 
of the notes, bf is not an lnno< ent 
hold( r of the vendor's lien securing: 
tlie notfs —Smith v New AVaverlv 
State JMrik, Tex Civ App, 7G S W 2d 
201 

58. Cancellation of antecedent debt 

(1) One who p.ud nothinfi for the 
vendor’s lien notes, r(‘(<ived by the 
sellers in tr instt rrinp their home¬ 
stead, olhiT thsn the enncelJation of 
an aniiHcclint ind( btedness is not en- 
tilbd to prolettion as a bona fide 
puri has(>r for valiu' — \nRlin v Cisco 
Mortk" lioan Co, 141 S W 2d 935, 135 
Tex 18S, revirsinp CivApp, 118 S 
W 2d 817 

(2) Hut one j>avNnp: a substantial 
portion of the purchase price of the 
vendor’s hen notes is a purchaser 
for value' c'ven thouph he credited the 
balance on a pre c‘Xlstln^, debt — (^osk- 
rey v Morrison, Tex Civ App , 91 S 
W 2d 902 error refused 

59. Tex—AnRlin v Cisco Mortg 
l-.oari Co 141 S VV’^ 2d 935. 135 Tex 
188, reversing. Civ \pp, 118 SW 
2d 817 

60. Tex — Anglin v Cisco Mortg 
lioan Co, supra—Lybrand v Ful¬ 
ler, 69 SW 1005, 30 Tex Civ App 
116, error refused 

8«rlMi of notes 

Where bank had acquired four 


notes secured bv a purported ven¬ 
dor’s hen on homf stead after matur¬ 
ity of two notes, it was not holder 
in good faith as to other two notes 
which were acquired as part of •-amo 
transaction—Smith v Nt w ^Vaverlv 
State Hank, Tex Civ App , 7C S W 2d 
201 

61. Implied warranties arising from 
Indorsement 

Payee of vendor’s hen notes, al- 
thougli indorsing notes after one 
note had matured, is precluded by 
Ins jniriljed warranties tiom claim¬ 
ing ag.iinst bona fide indorsee that 
notes arose' out of simulated tr ins- 
ac tion—Eittlc v Shields Tex Com 
^PP, 63 S W Jd 3t»l levc rsinp; 
Shields V Little Civ Vpp , 10 S AV 2d 
850 

62. Tex—Ledbetter v Martinez, 
(bvApp. 48 S W 2d 408, error re- 
fusi-d 

Subsequent purchaser with notice 

One purchasing sc c urc'd vendor’s 
lion note from an innoeenl purchas¬ 
er may enforce it against the land 
even though he bod noti* e bctoi.' the 
purchase that the note .irose out of a 
simulated sale of the homestead — 
Hrooker v Wright Tex Civ App , 216 
S W 19b 

63. l^a --l.ouisiana Uc'd Cv press Co 
V Kabalais, 112 So 647, 163 La 
679 

29 CJ p 918 note 23 

Facts held sufficient to put pur¬ 
chaser or lienholder on inquirv — 
Stout v Sommers, Tex Civ App, 28 
S W 2d 24 7 alllrmc'd Sommers v 
Stout, Com \pp , 44 9 W 2d 901 

Facts held insufficient to put pur¬ 
chaser or lienholder on inquiry — 
Stooksberrv v Lingwiler. Tex Civ 
App, 25 S W 2d 931. error refused 

64. Tex—Higgins v Millsap, Civ 
App , 121 S W 2d 4-69 

29 CJ p 918 note 24 

65. Kan—Cropper v Goodrich, 132 
P 163, 89 Kan 589 
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66. Tex - Girardeou v Perkins, 126 
i^W 63 3. 59 Tex Civ App 552 
29 CJ p 919 note 2b 

87. Ga—Cheney v Rodgers, 54 Ga 
168 

68. SD—Krueger v Cential Lum¬ 
ber Co. 230 NW 2 13 56 S D 626 

Tex—Glasgow V John IlancocK Mut 
Life Ins (\., CivApp, 117 S AV 2d 
8S8, allirincd John Hancock Mut 
Life' Ins 1^0 V Glasgow, 111 S W 
2d 912 135 Tex 470 
Record as notice 

(I) AA’^lwre cic'i d was recorded bv 
cording into blank form on page of 
public record cr.isure of ‘liome- 
ste id’ Ironi such foirn did not op- 
cnlc as leservition of home si tad 
and notice to the world—(’I irk v 
Chapman. 239 N AV 797, 21J Joua 
737 

(J) Homc'stc'arf rc'c ord on oiu lot 
wa>u]d not constitute construe live no- 
tite that rc'maining lots vveri- exempt 
as proiec'ds of home'■ tc .id pmpertv 
—Faison V L.amer, 139 S E 540, 164 
Ga 712 

69. Tex—Divis V National Hond 

Mortgage (’orporation (’’iv \pp i,"> 
S W 2(J 272 revt'rscd on c)1be>r 

grounds National Ibuid A Morlg.ige 
Corporation v Davis, f^irn App , 60 
S W 2d 4 29 

29 C J p 919 note 30 [hi 
Keoessity of agency 

To make this rub ar>r>litable the 
person in qucf-tion mu’^t bc' Ibc' agent 
of the purrhaser or mortgagee - Un¬ 
ion Central Tafe Ins C> v Roach. 
Tex Civ App , 106 9 AV 2d ,374, error 
dismissed 

An exception to the rule exists 

where the agent is shown to be* m 
collusion with a third person to de¬ 
fraud the principal—Union Central 
Life Ins Co v Roach, supra—29 C J 
p 918 note 15 fb] 

70. Fla—Bigelow v Dunphe, 197 So 
328, 330, 143 Fla 603, citing Cor- 
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transferred or mortgaged the property"^^ generally 
take with notice of the true character of the prem¬ 
ises if they fail to make proper inquiry, "^2 and that, 
too, in the absence of actual knowledge that the 
premises arc so occupiecl,'^*^ and irrespective of any 
declarations of the occupants to the contrary 
However, possession may be under such circum¬ 
stances as not to bring the case within the rule 


and the rule is inapplicable where the homestead 
claimant in possession is under a duty to assert his 
homestead right and fails to do so 
Under homestead laws forbidding pretended sales 
of the homestead which arc in fact mortgages, a 
subsequent vendee under such a salc,'^^ or a subse¬ 
quent purchaser of the alleged purchase-money 
notes,is chargeable with knowledge of the real 


pus Juris, and rehearing denied 1S8 
So 1:5 144 Fla 330 
SI)—Krueger v Central L.iimber Co, 
230 NW 243, 06 SD -626 
Tex—Piifet State Hank of Hubbard 
V Zeanon CivApp, 169 S W Jd 755 
—Lincoln v Hennelt, CivApp, 135 
S W 2d 632, modified on other 
grounds 156 S \V 2d 501, 1 58 Tex 
56—Hamshiie v De Villeneuve, 
Civ \pp , 135 S\V 2d 571—Hlom- 

gren v Van Zandl, CivApp, 126 S 
W 2 d 506—Hernard v J«‘fferson 
■County Inv & Bldg Ass'n. Civ 
App, 65 SW2d 503, afllrmed 95 
■SW2d 1307, 1 28 Tex 97—Ameri¬ 
can Kxehange Nat Bank v Jelf- 
riGs, C»v App , 36 S W 3d 558, error 
dismissfd—Thurman v First Slate 
Bank of Carbon, Civ App , 300 S W 
12'5, reversed on other gioundsi 
First Stale Bank of Caibon v j 
Thurman, (''om App , 12 S W 3d 146 
—Tiblier v Perez, Civ App, 277 S 
W 189 

29 C J p 919 note 29 

Dus title registration concurring 
with occupancy (onsimUfs notice of 
husband s inability to hind wife re- 
sp(*( ting homestead—Martin v As- 
(in, Tex C^om \pp , 295 S W riS4, re¬ 
versing \stin V Martin, CivApp, 289 
SW 4 42 

The sole office which possession 
performs in inaller of notui of 
homestead rhaiacler of propei tv is to 
put person d('-ning to purchase on 
inciuiry, and it has no elUct of de¬ 
termining uhat JiHUiiiy shall be 01 
of whom Jt shall be made -Hurk- 
Iiardt V Liebcirnan, t'lv App , 112 S 
W 2 d 2S9, modilitd on other grounds 
159 S W 2d 847, 138 Tex 409 

71. Mias—Breland v I'tirker, 116 
So 879, 150 Mis.s 476 
Tex—Hclgc V American Central 
Lite Ins ("o , CivApp, 121 S W 2d 
l')l, error dismissed, judgment cor¬ 
rect—Fest V Williams, CivApp, 
89 S W 2d 1073—\nic'ii(an Ex¬ 
change Nat Bank v Jelliies, Civ 
App , 36 H W 2d 558, error dis- 

miasf d 

29 C J p 919 note 30 

Of whibt matters possession Is no¬ 
tice 

Possession and residence of vendee 
on property, while notice of his 
homestead right, was not necessarily 
notice to pur^-haser of vendor's hen 
notes that such right was superior to 


vendor’s lien—Wroten v Davis, Tex 
Civ App. 260 S W 331 

72. Mortgagee held to have per- 
formed duty of Ingnlrlng of possess¬ 
ors concerning Iheir alleged home¬ 
stead lights, entitling him to status 
of purchaser for value without no¬ 
tice of alleged homestead rights — 
Clark V Chapman, 239 N 797, 213 
Iowa 7 57 

73. Kan—Cropper v Good? n h, 132 
P 163, S9 Kan 589 

74 . Tex—Martin v Astin, Com App , 

295 S W 584, reversing Astin v 
Martin, Civ \pp, 389 SW 4 12— 
Lincoln v Bennett, Cjv App , 135 
S W 3(1 632, modifl(‘d on other 

grounds 156 S W 2d 504, 138 Tex 
56—Blomgien v Van Zandt, Civ 
App, 136 S W 3d 506—Tiblier v 
T’cre'7, CivApp, 277 S 189-- 
Watkins Land Morlg ('’o v Tem¬ 
ple, 119 SW 73S. 56 Tf\(''ivApp 
65 

75. Tex —•Home Owners' Loan Cor¬ 

poration V Nettorville, 132 S W 3d 
93 l'i4 Tex to rt versing Civ 
Vpp. 110 SW3d 638—National 
Bond Si Mortgage Corporation v 
l)avis, C’om \pp, 60 S \\ 3d 420, 
reversing Davis v National Bond 
&• Meirtgage* (\>rporalion Civ \pt), 
15 S W 2d 272--Burkhardt v I^icb- 
erman, CivApp, 142 S W 3el 283 
moditied ern other grounds 159 S 
W Jd 847. 138 Tex 409—Union 

Central Life Ins Co v Iloaeh, Civ 
Ajip, 106 S W 2d 374, error dis- 
niissi'd 

20 CJ p 919 neite 33 
Where conveyance expressly re¬ 
nounced homestead claim to tlu land 
It was held that grantor’*; fonlinued 
residence on the land was not notue 
sunicing to put pureha^^ers on sue h 
inquiry as to his homestead claim as 
would have led to dis< losure of such 
claim if pursued, there being evi¬ 
dence that the grantor informed in¬ 
tending purchasers that his homt 
was elsewhere, and made no home¬ 
stead claim—Tuerpe v George 
Saunders Live Slock Commission Co , 
Tex Civ App. 245 SW 741 

76. Claimant assisting grantee to 
procure mortgage 

Where the grantors in a dc ed 
claimed to be a mortgage assisted 
the grantee to procure a mortgagt. 
they were bound to intorm the mort¬ 
gagee of their alleged homestead, 
and a failure to do so operated as a 
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pertormance bv the mortgagee of 
whatever duty he owed to the gran¬ 
tors in poRSCMsion of the premises — 
Clark V Chapman, 239 NW 797, 213 
Towa 737 

77. Tex—Moore v Chamberlain, 
Civ \pp, 195 S W 1125 

29 C J p 919 note 39 

Where premises ooonpied as home- 
stead 

The general rule Is that where a 
grantor by deed absolute In form, 
but In fa(‘t a mortgage, conveys a 
homestead, which Is m fact In the 
grantor’s actual possession at the 
lime of a subsequent conveyance by 
his grantee, or a subsequent grantee 
m the claim of title, the purchaser 
under the subsequent conveyance 
must lake notice of the title under 
whi(h the one m possisssion Is hold¬ 
ing—Vogel V Zipp, Tex C)v App, 90 
S W 2d 668, error dismissed—Wil¬ 
liams V Daniels, Tex Civ App, 4 S 
2d ISO 

78. Tex—Anglin v Cisco Mortg 
T.oan Co, 141 S AV 2d 935 135 Tex 
1 88, 1 ( versing Civ App , 118SW2d 
817~Cosgrove v Nelson, <’'iv App , 
269 SW 891, afllrmed Nelson v 
Cosgrove, Com App , 277 SW 1118 

29 C J p 919 note 40 
Continued occupancy of homestead 

by vendors 

(1) Where husband and W'lfe exe- 

tiited and delivered deed to home¬ 

stead which was duly recorded and 
r(‘ct-iv(d vendor’s lien notes, con- 
tinui tl o( ( upant \ <»f hono'ste.id by 

husband ,ind wife, after tonve>ance, 
does not pieiludc recovery by a good- 
faith purchastr of the notes, as 

against tonteilion that sale of home¬ 
stead was simulated and that con¬ 

tinued ofcupancv of the premises 
g.rvf' purf baser notifc of homestead 
(ti.'iiailer Ihtreof—Little v iShields, 
Tex (\)rn App , 61 S W 2d 363, revers¬ 
ing Shields V Little, CivApp, -40 S 
W 2d 85(1--litIge V American Central 
Lil(' Ins Co. Tex Civ App, 124 SW 
Jd 191, error dismissed, judgment 
(orreit—Ledbetter v Martinez, Tex 
Cjv Vpp, 48 S W 2d 408 error re¬ 
fused—Brooker v Wright, Tex Civ 
App, 216 SW 196 

(2) The rule applies where the o*'- 
cupaniv of the homestead by the 
husband and wife is continued 
through a tenant—Dallas Trust & 
Savings Rank v Pickett, Tex Civ 
App, 59 S W 2d 1090, error dismissed 
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nature of the transaction if he knows or may rea¬ 
sonably infer that the purpose of the apparent sale 
IS to use the homestead as a security in raising mon¬ 
ey. 

§ 149. - As against Third Persons 

a. In general 

b Rights as against prior defective con¬ 
veyances 

a. In General 

As a general rule, when a homestead Is sold, the 
purchaser takes title clear and free of Judgment liens and 
Claims against the vendor which could not be enforced 
against the homestead during the time the vendor oc¬ 
cupied It as a residence 

It IS a well established general rule, almost uni¬ 
versally followed, that when a homestead is sold 
the exempt character of the homestead property 
existing at the time of the sale runs with the trans¬ 
fer and, as far as the rights of the inirchaser are 
conceiiied, no claim'^^ or judgment^® against the 
vendor can be asserted against the property which 
could not be enforced during the time the debtor 
occupied It as a residence This rule has been held 


to apply with full force and effect in favor of mort¬ 
gagees as well as purchasers It applies even 
though the homestead has not been admeasured and 
set off *2 The rule has even been extended to 
transfers by the homesteader for a nominal consid- 
eration®2 or on no consideration whatever,®^ or 
even where the vendor has afterward removed from 
the state but there is also authority to the con¬ 
trary of this last proposition Such property is 
not subject to the lien of a bond given by the home¬ 
steader as collector of taxes,or to claims of his 
creditors who have levied an attachment or execu¬ 
tion on the property prior to the conveyance nor 
is It liable for the satisfaction of a note or bond 
given for the purchase price,89 or a note executed 
by the vendor prior to the sale of the homestead 
On the other hand, claims, judgments, and hens 
enforceable against the homestead premises before 
Its sale or transfer by the homesteader can be as¬ 
serted after as well as before such sale or transfer, 
and hence a hen may follow the homestead property 
after its sale by the homesteader where the hen wais 
one enforceable against the homestead in the hands 


—I’ickett V Dallas Trust & Savings 
Hank, ToxCivApp, 13 S W 2d 195, 
reversed on othci grounds, Com App , 
24 S W 2d .351 

(.3) The purrhaser of the note«i i.s 
charged with the duty of inquiring 
as to the rights of the vendors that 
Is, the husliand and wife, In posses¬ 
sion —Guaranty Bond State Bank of 
Mt Pleasant v Kelley, Tex Com 
App, 13 S W 2d 69, modifying Kelley 
V CJuarantv Bond State Bank of Mt 
Pleasant, Civ App 2 S W 2d 572 

(4) But the registration of thf 
vendors' deed satiafles the require¬ 
ment ns to diligence on the part of 
the pur( baser—Guaranty Bond State 
Bank of Mt Pleasant v Kelley, su¬ 
pra, 

(5) And, even whore the deed lb 
not recorded, the vendors’ acknowl¬ 
edgment of the deed before a repre¬ 
sentative of the purehasei of the 
vendor's lien notes satifafles the re- 
quiiement of diligent inquiry where 
the vendoTM continue in possession — 
Guaranty Bond State Bank of Mt 
Pleasant v Kelley, supra 

79. Fla—Hart v Gulf Fertilizer 
Co. 108 So 886 , 91 Fla 901 
Okl—Oklahoma State Bank v Van 
Hassel 114 I'2d 912, 189 Okl 48 — 
Dreyfus v Dukason, 66 1^ 2d 881, 
176 Okl 477—Japp v Sapulpa 
Stale Rank of Sapulpa. Okl, J16 I* 
1059. 90 Okl 56—Gray v Deal, 151 
P 205, 60 Okl 89 

Tex—Jones v 1. 15 Whlthnrn & Co, 
Civ App, 37 S VV 2d 327, error re¬ 
fused 

29 C,J p 920 note 43. 


“Where the homestead character is 
maintained to the time of transfer 
of the properly, it is not lost so that 
liens attach because of the art of 
transfer"—Wadle v Boston Market 
Co, 191 NW 528, 530, 195 Iowa 16 

80. Idaho—Campbell v Largilliere 
<’’ 0 , Bankers, 256 P 371, 44 Idaho 
293 

Ill--Lehman v Cottrell, 19 N E 2d 
ni, 298 111 App 434 
Iowa—Wadlo v Boston Market Co, 
191 NW 528, 195 Iowa 46 
Kan—First Nat Bunk v Tyler, 286 
r 400. 130 Kan 308 
Neh—Connor v McDonald 23.1 NW 
894, 120 Neb ,50.3—Hess v Eselin, 
194 N 469, 110 Neb 590 
N" M —c^iisltT V Block, 82 P 2d 282, 
42 N M 513 

N J)—Nelson v Griggs County, 219 
NW 225, 5b ND 7J9—Birks v 
Globe International Protective Bu¬ 
reau, 218 NW 8 (il, 868 , 56 ND 
613, citing Corpus Juris. 

Okl—Oklahoma State Bank v Van 
Hassel, 114 P 2d 912. 189 Okl 48— 
Drevfus v Dukason, 56 P 2d 881, 
176 Okl 477—Jiipp V Sapulpa 

State* Hank of Sapulpa, Ok] , 215 P 
1059, 90 Okl 56—Gray v Deal, 151 
P 205, 50 Okl 89 

Or—Willamette Collection & Credit 
Service v Henry, 7 P 2d 261, 138 
Or 4 60 

Tex —Sak<»witz Bros v McCord, Civ 
App , 162 S W 2d 437 
29 CJ p 920 note 44 

81. Ariz—Wheeler Porrv Co v 
Mortgage Bond Co of New York, 
17 P 2d 331, 41 Ariz 247. 
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Kan—First Nat Bank v Tyler, 286 
I’ 400, 130 Kan 308 
Neb—Hess v Eselin, 194 NW 469, 
no Neb .590 
29 C J p 920 note 47 
82. Beaaou for rule 

The setting otf c)f the homestead is 
intended meri'ly to designate what 
IS exempt, and does not affect the 
right of exemption—E.iddy v "VA'aH 
190 S E 497, 183 SC 229 

Ky—Brooks v Collins, 11 Bush 
622 

29 CJ p 920 note 4S 

84. Kv—Maynard v May, 11 SW 
806, 11 Kv L. 166 

85. NC—^Adrian v Shaw, 82 NC 
474 

86 . Gu —Macon City Bank v Smis- 
son, 73 (3a 422 

87. Ill—Crawford v Richeson, 101 
Ill 351 

88. Mich—VVernik v Kolodzicjczak, 
215 N W 360, 210 Mich 468 

Or—Willamette Collection & Credit 
Service v Henrv, 7 I’2d 261, 1 !,S 
Or 160 

29 CJ p 921 note 53 
arantae under pretended sale hold¬ 
ing bare legal title tor purpose c)f 
securing loan on homestead may as¬ 
sert grantor’s liomestcad right 
against execution on property bv 
grantor’s creditors—W F Dulanov 
& Sons v Lawler, Tex Civ App, 282 
SW 321 

88 . NC—Smith v High, 85 NC 93 
— Hoskins V Wall, 77 NC 249 
9a Iowa—Higley v. Millard, 46 
Iowa 586. 
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of the vendor,where the homesteader sells the 
premises in order to move to another state and re¬ 
invest the proceeds in a new home,®^ where the 
property is conveyed subject to the homesteader’s 
existing debts,where the homestead tract exceeds 
the statutory limit of value, the lien attaching to 
the excess,®^ where the exemptioner sells, but sub¬ 
sequently procures a conveyance by the purchaser 
to the former’s wife, on surrender of the purchas¬ 
er's notes,®® or where no homestead was allotted to 
the vendor during his life and he leaves no wife 
or minor child 

One who purchases homestead property in good 
faith and for a valuable consideration, prior to the 
term of court at which personal judgment was ren¬ 
dered against the husband for a debt whieh is by 
statute made a claim against the homestead when 
reduced to judgment, takes the property discharged 
of the judgment 

Mmority rule. Under some homestead provisions 
the rule is that, when the owner of a homestead 
sells it, the purchaser takes it subject to all valid 
claims or judgments against it, even though they 
are not of such a character as to have been en¬ 
forceable against the homestead in the vendor’s 
hands 

b. Rights as against Prior Defective Convey¬ 
ances 

In the absence of an estoppel or agreement to the 
contrary, a purchaser or mortgagee of the homestead 
ordtnarily takes free from prior defective conveyances 

It has generally been held that if the homesteader 


has attempted to transfer or encumber the home¬ 
stead in violation of law or by an instrument incom¬ 
plete or defective, and subsequently conveys the 
property by a valid deed to a third person, the lat¬ 
ter will, in general, obtain a good title,®® even 
though he knew of the prior ineffectual transac¬ 
tion 1 Similarly a mortgagee ordinarily takes free 
from prior defective conveyances,^ but not if the 
mortgagor executes a first mortgage containing no 
release of homestead and afterward a second con¬ 
taining such release and then abandons the jirem- 
ises ® 

Lumtations of the rule have been asserted Thus 
It has been held that a purchaser will not be pro¬ 
tected if he buys subsequent to a transfer of pos¬ 
session to one who purchased at a sale under a trust 
deed containing no release of homestead rights,^ 
if he jiays only a nominal consideration and seeks 
to perpetrate a fraud on the prior grantee,® if his 
acts or conduct are such as to create an estoppel 
against him to assert the invalidity of the prior 
conveyance,® if he contracts, in the case of a prior 
ineffectual encumbrance, to assume it,*^ or if the 
premises were abandoned by the grantor as a home¬ 
stead at the time of the prior conveyance, and pos¬ 
session was in the first grantee when the second 
grantee obtained a deed, founded on an inadequate 
consideration ® Where a donee of a homestead was 
in the open, notorious, and exclusive possession un¬ 
der a parol gift m which the wife of the donor 
joined, a subsequent purchaser from the donor will 
be put on inquiry as to the rights of the donee ® 

Redemption from prior mortgage The second 


91. Cnl—Martin v Hildebrand, 212 
r 618, 190 Cal 269 

ND—First State Dank of Cackle V 
Father, 272 NW 752, 67 N D 400, 
no AD U 878 

29 C J p 9J] note o7 

92. Ga—Macon City Bank v Smis- 
hon, 7i Ca 4 22 

93. Mi'^h—Farrand v Caton, 37 N 
W 199, 69 Mich 235 

Neb—Comnock v Wilson, 50 NW 
959, 33 Neb 615 

94. Cal—Marelli v Keatinp, 282 P 
793, 20S Cal 528—Martin v Hilde¬ 
brand, 212 P 618, 190 Cal 369 

IH—Monarty v Galt, 112 Ill 373 

95. Misfc—Adams v Dees, 62 Miss 
354 

96. NO—llogers v Kimsey, 8 SE 
169, 101 N C 559 

97. Kan —Dean v McAdams, 22 
Kan 544 

96. N C —Duplin County v Harrell, 
112 S E 481. 195 N C 445 

29 C J p 919 note 42 

Xa Xonislana 

(1) When the owner sells his 


homestead it passes to the purchaser 
and his assigns burdened with judi¬ 
cial mortgages inscribed against it — 
Murff V Ratcliff, 138 So 908, 19 La 
App 109—29 CJ p 919 note 42 fa] 
(2) Where the homesteader repur¬ 
chases the homestead exemption does 
not revive —Hebert v Mayer, 8 So 
690, 42 La Ann. 839—Murff v. Rat¬ 
cliff, supra 

99. Kan—Wea Gas Coal & Oil Co 
V Franklin Land Co , 38 P 790, 54 
Kan 533. 45 Am S R 297 
29 O J p 921 note 64 
Effect of abandonment or waiver on 
priority of mortgage see Infra S 
188 

1. Tex —J P Wooten Motor Co v 
First Bank of Swenson, Com App , 
281 SW 196, affirming, Civ App, 
260 SW 1093 

29 C J p 921 note 65. 

2. Neb—Anderson v Cusack, 214 

NW 73. 115 Neb 643—Trevett, 

Mattls & Baker Co v Reagor, 200 
NW 449, 112 Neb 470. 

29 CJ p 921 note 66 
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3. Ill—Coc V Smith, 47 Ill 225 

4. Ill—McDonald v Crandall, 43 Ill. 
231, 92 AmD 112 

29 CJ p 921 note 69 

5. Iowa —Luther v Drake, 21 Iowa 
92 

0L Tex—Rlcc-Stix Dry Goods Co v. 
First Nat Bank of McGregor, Com 
App, 231 SW 386, reversing, Civ 
App, '213 SW 344 
29 CJ p 921 note 63^ 

7. Tex—J P Wooten Motor Co v. 
First Bank of Swenson, Com App., 
281 SW 196, affirming, Civ App, 
260 S W 1093—MoMullan v San 
Antonio Joint Stock Land Bank of 
San Antonio, Civ App, 78 S W.2d 
669, error refused—Warren v Hlg- 
ginbolham-Bartlett Co, Civ App., 
75 S W 2d 487 

29 CJ p 912 note 96 

8. Iowa—Corbin v Minchen, 47 N. 
W 879, 81 Iowa 682 

9. Cal —KInsell v Thomas, 124 P. 
220, 18 Cal App 683. 
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mortgagee in whose favor homestead rights are 
waived may redeem from a prior mortgagee and 
hold free from the homestead, hut cannot comiiel 
the first mortgagee to set out and assign him a 
homestead in the premises 

§ 150. - Effect of Adverse Possession as 

against Homesteaders and Third 
Persons 

A purchaser under an invalid conveyance of the home¬ 
stead may acquire title thereto by adverse possession 

A purchaser under an invalid conveyance of the 
homestead may acquire title thereto, free and clear 
of the homestead right, by peaceable, continuous, 
and adverse jiossession of the premises for the stat¬ 
utory period,but title cannot be gained by lapse 
of time where the occupant apparently holds under 
a recorded lease, but in reality under an unrecorded 
deed, of which the homestead claimant is ignor¬ 
ant As against the creditors of the homesteader, 
the purchaser under an invalid deed cannot begin 
to acquire any rights until the homestead interest 
terminates In computing the statutory period, 
the possession of the homesteader’s wife, under or¬ 
der of court setting apart a homestead, cannot be 
tacked to the subsequent possession of a purchaser, 
in order to bar the rights of a creditor whose claim 
was enforceable against the original homestead 

§ 151. - Remedies and Proceedings for 

Enforcement of Rights 

a In general 

b Specific performance of contract to 
convey 

c Damages for breach of contract to 
convey 

d Recovery back of purchase money 
c Foreclosure 


a. In General 

A purchaser of a homestead may Institute an appro¬ 
priate proceeding to protect his rights as such. 

Where a homestead has been conveyed by a valid 
conveyance, the grantee may, to prevent a cloud on 
his title, cn]oin a sale of the premises under a judg¬ 
ment rendered against his grantor,^^ provided he 
has no adequate remedy at law Tf the grantee 
has purchased an undivided interest in the home¬ 
stead, he may, it is held, compel partition If, 
however, the conveyance is invalid, the grantee 
is not entitled to an injunction restraining the home¬ 
steader and his family from the free use of their 
homestead and where an instrument, although 
in the form of an absolute deed, operates as a mort¬ 
gage of the homestead in contravention of the 
hfimestead law, the grantee or mortgagee cannot 
maintain ejectment for the premises 

Allotment of homestead or cash in lieu thereof 
Where a husband conveys the homestead without 
the consent or joinder of his wife, the grantee, in 
a proper case, may apply to the court for an order 
to sell the property and set aside from the proceeds 
for the benefit of the wife an amount correspond¬ 
ing to the statutory valuation of the homestead ex¬ 
emption, or, in case this cannot be done, to have an 
amount in cash awarded to hci in lieu of the home¬ 
stead rights and possession awarded to the gran¬ 
tee 

Contract hens A valid contract lien on a home¬ 
stead may be enforced by the usual methods for en¬ 
forcing contract hens 

Proceedings General rules governing civil pio- 
ceedings usually apply to proceedings by a purchas¬ 
er of homestead property to protect his rights as 
such 22 Thus the general rules of the law of ])lcad- 
ing2^ and evidence^^ are ordinarily applicable in 
such proceedings 


10. Nil—Gunnison v Twitchel, 38 
N H 62 

11. Iowa —Boling v Clark, 50 N W 
67, 83 Iowa 481 

20 C J p 921 note 76 

12 . Cal —Mauldin v Cox, 7 P 804, 
67 Cal 387 

13. Ga—Hart v Evans, 6 SE 99, 80 
Ga 330 

14. Ga—Smith v Ezell, 51 Ga 570 

16. SC—Ketfhin v Mc^''arlov, 11 S 

E 1099, 20 SC 1. 4 Am S R 674 
Wls—Smith V Zimmerman, 65 N W 
966, 85 Wis 542 

Avoidance of transadion see infra §§ 
152-156 

16. Filing claim to property 

Bankrupt's transferees were not 
entitled to enjoin onforcemont of ex¬ 
ecutions levied on property set apart 
to bankrupt as homestead, since 


transferees had adequate remedy at 
law by filing claim to propei tv—Par¬ 
ris V Morris Plan Co of Georgia. 183 
S E 61. 181 Ga 4 80 

17. Tex—Ferguson v Reed, 15 Tex 
674 

18. Tex—Smith v Prater, Civ App , 
ICl SW2d 361 

19. U S —I^anahan v Sears, Tex, 
102 U S 318, 26 EEd 180 

20. Ill —Hotchkiss v Brooks 93 Ill 
386, reversing -4 Ill App 175 

29 CJ p 922 note 88 [a] 

21. Itien for labor and Improve- 
meats 

Wheie a valid contract Hen is giv¬ 
en on the homestead for labor and 
impiovements, the method of enforc¬ 
ing such a lien differs from that of 
enforcing a mechanic’s lien which 
rests entirely on statute and the 
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method for enforcing the statutorj’’ 
lien need not be pursued to enforce 
the contract lien but the latter mav 
be enforced hy the usual methods for 
enforcing contract liens—I^ippencott 
V Yolk, 24 S? W 275, 86 Tex 276 

22. Wls—Smith v Zimmerman, 55 
NW 956. 85 Wis 542 

23. AUegatloiLB 

If the purchaser of a homestead 
seeks to enjoin a sale thereof, on ex¬ 
ecution of a judgment against the 
grantor, rendered while ho was in 
possession, the complaint need not 
show that the premises were the 
grantor's homestead at the time of 
the execution and levy--Smith v. 
Zimmerman, 65 N W 956, 85 Wis 
542 

24. Kan —Hurd v. Hixon, 27 Kan. 
722. 
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b. Specific Performance of Contract to Convey 

Subject to certain recognized limitationa, a contract 
to convey the homestead made by the husband and wife 
or by only one of them cannot be specifically enforced by 
the intended purchaser. 

Subject to certain rccopiizccl limitations,25 the 
general rule is that a contract to convey homestead 
property cannot be specifically enforced by the in¬ 
tended purchaser where either husband or wife 
fails to join in the execution thereof ,26 and some 
decisions have gone even further and hold that as 
long as the homestead right exists^^ siiecific per- 
foimancc cannot be decreed of a contract to convey 
the homestead, although both hiisliand and wife 
join in Us execution, 26 on the theory that the home¬ 
stead cannot be made the subject of an executory 


contract for its sale by the husband and wife,2® 
even though the contract was based on a valuable 
consideration.26 It has been held that a contract to 
convey real property made after the recording of 
a claim of homestead thereto is not specifically en¬ 
forceable by the intended purchaser but a decla¬ 
ration of homestead made subsequent to the execu¬ 
tion of the agreement to convey does not impair 
the purchaser’s right to specific performance 22 A 
judgment decreeing specific performance of a con¬ 
tract to convey real property is not a *^sale” or 
“forced sale” within the meaning of statutes ex- 
emjiting a homestead from forced sale 22 

c. Damages for Breach of Contract to Convey 

By the weight of authority a contract to convey the 
homestead executed by only one spouse furnishes no basis 


Admissl'billty of evidence 

In an action of ejectment by a 
K^antee of premises including- a 
homestead, evidence of the value of 
the portion clainmd as exempt is ad- 
mi'«sihle to determine whether it ex- 
(e( ds the statutory limit—Hill v 
Baron. 4 3 Ill 477 

25. Mi<h—Stevenson v Jackson, 40 
Mi(h 7011 

!»') (M p U22 note 13 
Ri|.'hL of vendor to specific perform- 
anr c of contr'Kt to convey home¬ 
stead sf'(» .supra ^ 140 c 
After termination of homestead 

A limitation of the Tule has been 
placed on It by some drcisions which 
hold in efrtet that a (ontrart to con¬ 
vey a homestead invalid lor failure 
of one of the two spouses to join m 
Its <>\ecution nnv hr spcfiflcally en- 
foTfcd aRfimst the one (.xecuting it 
nfifr the termination of tlic home¬ 
stead hv ah indonment, death of the 
wifi or otherwise, provided the 
honicstc.id teiminatcfa before the ron- 
tr.j( t IS bari(d bv the statute of lim¬ 
it.it ions --Hudgins v Tlioinpson 211 
SW r)SG 109 Ttx 4 11, reversing, 
riv \pj} , 1G3 8W b.lO- Bell V Crabb 
Tt X (.\>in App , 244 S\V 371, revers¬ 
ing Crabb V Btll, Ci\ App , 220 S AV 
62i—29 CJ p 922 note 13 fa] 

Deed placed In escrotv 

PlaintiJT could obtain bpeeitlc per¬ 
formance of defendant’s contract to 
convey homestead, notwithstanding 
defendant s wife had not signed con- 
tiacl, where she joined in execution 
and delivery of deed in escrow — 
Mitchell V Eidbon, GO S W 2d 135, 
330 Mo 445 

Where the pnrohazer agrees to take 
subject to homestead rights, specific 
performance may be decreed in a 
proper case—Watson v Dovle, 22 N 
E -613, 130 Ill 416—29 CJ p 922 
note 13 [b] 

Contract to reoonvsy 

Where the husband at the time he 
purchased the homestead entered in¬ 


to n contract to rcconvev it to the 
vendor in the event of default in the 
pa> ment of the purchase money, the 
vendor, on such default, is entitled 
to specific perloimane e of the con¬ 
tract to reconvcy even though the 
vendee's wife w'as not a party to tlie 
contract—C*oon v Ilendirson, 199 
So 701, 240 Ala 492 

26. Ark—Oliver v Routh 184 SW 
813, 123 Ark 189 

low'a—Laubscher v Mixell, 153 NW 

:r.r>, i7i lowa ss 

Kan—Tucker v Finch, 188 P 2’.5, 
lOG Kan 419 

Minn—Ilorsi'th v Fuglosleen, 205 N 
AV 607. 165 Minn 38 
Mo—(llitzkc V Ginslxig, 258 S \V 
loot 

Nth—Storrs v Hollingfr, 196 N AV 
512. Ill Neb 307 

Tex— !M1 V Orabh Com App , 214 S 
Av’" 371, reversing <'rabh v Jbdl, 
Oiv \p?> 220 SW 62 3—Snntli v 

7*niter Civ App 161 S AV 2d 361 — 
Rulinidson v Teriy Civ’^App, 212 
S AV 523, error dismissed—Burni tt 
V MUiIkII, Civ App, 158 S AA^ 800, 
error icl used 
29 C 1 p 923 note 14 
Sr>«'( i/ie ]>ei formant f as to nonhome¬ 
stead portion of jiropfrty wliere 
wife rt fuses to release oi convey 
homestead sec the CJS title Spe¬ 
cific performance § 21, also 58 C 
J p 90S note 36—p 009 note 43 

Retaining bill to allow purchaser lien 
on land 

Under Code 1007 S 4161, as to 
htimestead alienation, the rule that 
although bpeclflc performance is de¬ 
nied, the bill may be retained to al¬ 
low the purchaser a lien on the land 
to reimburse for purchase price paid 
or the cost of improvements made by 
him, IS not applicable, where the 
land Involved is a part of a home¬ 
stead, the whole of which is worth 
less than two thousand dollars, and 
the wife refuses to Join In the verbal 
sale sought to be enforced, for verbal 
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sale of pait when the whole Is worth 
less than two thousand dollars can¬ 
not be treated as a selection of a 
homestoid to the exclusion of the 
alienated tract -Irvin v Irvin, 93 So 
51 7. 207 Ala 493 

27. **An ezecutoxy contract for the 

■^ale of the homestead made by the 
husband and w'lfe is unen¬ 

forceable speciflcallv so long as the 
homestead exists, but the 

contract is novel tin less binding up¬ 
on the husbind, and, if the home¬ 
stead IS subsequently abandoned, its 
sfienfit pt'rformancp may be de¬ 
creed ”—Bell v (’’rabb, Tex Corn App , 
24 1 S AV 371, reversing Crabb v Bell, 
Civ App . 220 S AV 623 

28 Ala—Kyon v Harden, 29 So 
777. 129 Ala 613 

Tf x—B(‘ll v Odbb, Com App, 244 S 
AA’’ 371, reversing Crabb v Bell 
Civ \pp 220 SW 62 1 -Saulsbiirv 
V Andrrson. Civ App , 39 S AA’^ 2d 

112 error dismissed—Hudgins v 
Thompson, CivApp, 163 SW 059, 
revtrstd on other grounds 211 S 
AV 586, 109 Tex 433 

29 C J p 9‘',3 note 15 

2S. Tex—Jones v (Joff, 63 Tex 218 
29 (’’J p 922 note 16 
Deaso placed in escrow 

Mthough husband and wife signed 
and acknowledged an oil and gas 
base of their homestead and placed 
It in eserow, contract still being 
executory up to actual delivery with 
intent to vest title, specific perform¬ 
ance' cannot be decreed—Jackson v 
Sc'oggins, Tex Civ App , 220 S W 302 

30. Tex—Jones v Goff, 63 Tex 218 

31. Ariz —Strahan v Haynes, 2-62 P 

995, 33 Anz 128 

32. Ariz—Strahan v Haynes, supra 
Cal —Smith v Bangham, 104 P 689, 

156 Cal 359, 28 L R A .N S , 522— 
Hughes V Heffner, 84 P 2d 640, 29 
Col App 2d 382 

33. Ariz—Strahan v. Haynes, 262 P. 

996, S3 Anz 128. 
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for recovery of damages by the Intended purchaser for Its 
breach. 

While in some jurisdictions the rule has been de¬ 
nied or at least limited in its operation,according 
to the weight of authority a contract to convey the 
homestead which is executed by the husband with¬ 
out the consent and joinder of his wife or vice 
versa is absolutely void and furnishes no basis for 
recovery of damages by the intended purchaser^*'* 
for Its breach, and it has been heWl that this is so 
even though the contract is accomiianied by partial 
performance on the part of the intended purchas¬ 
er In some jurisdictions neither the husband 
nor the wife is responsible for damages for the 
wife’s failure to comply with her executory con¬ 
tract to convey her homestead where the intended 
purchaser has knowledge of the homestead right 

Contract to convey land in r-rrevj of homestead 
Where the owner of a homestead enters into a con¬ 
tract, in which his wife docs not join to convey 
the homeste.id together with other land, damages 
may be recovered from him in some jurisdictions 
for his refusal to convey that part of the land not 
occupied by him as a homestead but in other 
jurisdictions the contrary has been held 

d. Recovery Back of Purchase Money 

Where a conveyance of the homestead, or an agree¬ 
ment to convey it, is invalid, the consideration paid by 
the intended purchaser may be recovered back in same 
jurisdictions, but not in others 

Although there is authority to the contrary,^® 
it has been held that the consideration paid by an 


intended purchaser, on a contract to convey the 
homestead void for want of the joinder of the wife 
therein, may be recovered back,^^ and even that, 
where the husband executed a conveyance of the 
homestead without the wife’s consent and joinder 
therein, the grantee may recover back the money 
paid for the conveyance in an action of assump¬ 
sit 42 

e. Foreclosure 

The holder of a valid mortgage on the homestead may 
enforce his rights by foreclosure 

If a mortgage of the homestead is valid, the 
mortgagee may enforce his rights by forcclosurc43 
even after the mortgagor’s death *4 No action is 
maintainable, however, to foreclose a mortgage 
where, by reason of noncomphance with statutory 
provisions on the part of the mortgagee, the home¬ 
stead property is released from the mortgage 45 
In case a homestead is sold and part of the proceeds 
invested in another, on which a mortgage is given 
to secure the balance of the price, the mortgagee 
on foreclosure, it seems, may sell only such a frac¬ 
tional interest in the jiremiscs as represents the un- 
])aid balance together with the debtor’s reversion in 
the rest of the land 46 

Proceedings in general It is within the power 
of the legislature to regulate proceedings for the 
foreclosure of mortgages on humesU'ads 47 the 
absence of siiecific statutory regulations, however, 
the foreclosure of mortgages on homesteads is usu¬ 
ally governed by the general rules applicable to the 


34. Ill—White V Ratos. 84 N E 906. 
234 Ill 276, revcr.siriK 138 Ill App 
112 

29 f I p 923 note 20 
Affreexneut by huabaiul alone 

(1) An aKifoinont l»v the husband 
alone to convey the homestead at 
some futuri time is not an unlawful 
under (akinj^ and is not \old in tolo 
and damag-es are recoverable from 
him for ita breach 

Ala —Ren (.'heeseman Realty To v 
Thompson IlJ So IHl 216 Ala 9 
Mich—Droppers \ Marshall l(i8 N 
W 1001, 203 Mich 17 1, 4 A L. U 
1266 

Tex —C'ros'a v Everts, 28 Tex .")23— 
Gibson & Johnson v Ward, Civ 
App, 35 S W 2d 82 i, error dis¬ 
missed, fonow(‘d in Gibson v f'*8n- 
on 35 S W 2d 828 and Gibson & 
Johnson v Axe. 35 S W 2d SJ8 
29 C J p 923 note 20 fa] 

(2) The pun hascr, however, maA 
recover ns damages only the amount 
he has expended under the contract 
—Saulsburv v Anderson, Tex Civ 
App, 39 S VV 2d 142, error dismisBcd 


35. Kan—Tucker v Finch, 188 P 
215 106 Kan 419 

Minn—Horst th v Fuglesteen, 205 N 
VV 607 165 Minn 38 
29 (M p 924 note 22 
Damages tor bleach by purchaser 
of (ontracl to convey home.stead 
sec .supra 140 c 

30. Okl—Elliott V Rond. 176 P 991, 
72 Okl 3 denying rehearing 176 P 
242 72 Okl 3 

37. Te\ —Finle> v Mesaer, Civ 
App, 9 S W 2d 756 

38. Kan -Hughes v Cressler, 287 P 
271. 130 Kan 533 

Demand as condition precedent 

An at lion foi damages cannot bt 
mainlaimd prior to a demand for 
(onvt'yarice of such part and a re¬ 
fusal lo conve> —Eamb v Cooper, 
129 MW 323, 150 Iowa IS 

39. Minn —Horseth v Fuglesteen, 
205 V VV 607, 165 Minn 38 

40. Kan —Thimes v StumpfC, 5 P 

431 33 Kan 53 

29 C J p 924 note 23. 
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41. low'a—De Kalb v Ilingslon, 73 
N VV 350 104 Iowa 2 1 

29 C J p 924 note 26 

42. Mi( h -Jr & Bros Co v 
Wmg, 97 NW 791, 115 Miih 331 

29 C J p 924 note 27 

43. Okl—Home Owners’ I^oan Cor¬ 
poration V Rusch, SO 1’ 2d 63'i 183 
Okl 115—Adams ^ Swan, 2 88 P 
476. 143 Okl 162. 30 1 

Right to claim homestt'Md as against 
foreclosure see infra S 301 

44 Cal—Collins v Scott, 34 P 1086, 
100 ("al 446 

46. Cel—Volvpka v Valentine, 182 
P 76, 41 Cal Vpp 7 4 

49 CJ p 922 note 93 

40. Ga—Johnson v Poullain, 62 Ga 
375 

47. Okl —Home Owners' Loan Cor¬ 
poration V Rusch, 80 P 2d 639, 183 
Okl 145—Adams v Swan, 288 P 
476, 143 Okl. 162. 303. 
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foreclosure of mortgages in general with respect to ficiency of evidence,®* trial,findings,®® judg- 
pleadings,^* defenses,^* presumptions,®^ burden of ment,®* and with respect to such accompanying mat- 
proof,admissibility of evidence,®* weight and suf- 


4a Tex—Chalk v DaRKett, Com 
App , 257 S W 228, modifying, Civ 

App, 204 SW. 1057 
Fleadinff homestead exemptloa 

(1) Where neither note sued on 
nor deed of trust securing It indicat¬ 
ed that properly was defendants* 
homestead, or that they claimed It 
as such, homestead exemption was 
matter of defense to he pleaded by 
defendants—IIuf<«ledlpr v Glenn, 
TexOivApp, 82 S W 2d 733 

(2) In action on note and for fore¬ 
closure of trust deed, defendants who 
failed to plead homestead as a de¬ 
ft nse were not entitled to introduce 
proof of the homestead issue—Rob¬ 
erson V Home Owners' Loan Corpo¬ 
ration, Tex Civ App, 147 S W 2d 949, 
< rror dismissed, judgment correct 

(3) Refusal to foreclose deed of 

trust on ground that property was 
homestead when deed was executed 
was error, where that theory had no 
support in pleading—First Nat 

Bank v Zarafonetis, Tex Civ App , 15 
S W 2cl 155, error refused 
Alternative allegations 

In loredo'-ure suit, bill may allege 
that mortgage on homestiad was 
duly executed and acknowledged bv 
mortgagoi s wife as it purports to 
he, and in al I ei n.» ti\c, that if not in 
fact acknowledged by the wife the 
properly has an t css value subiect 
to foreclosure—Carpenter v First 
Nat Bank ]SJ So 239, 236 Ala 213 
XTecessary allegations 

If suit IS bioiight to foierlosp a 
mortgage of homestead premises In 
whuh the wif* did not loin, a sale of 
so much thereof ss is in excess of 
the statulorv limitation as to value 
will not bt decreed, unless the val¬ 
ue of the proper is alleged l*v 
plaintiff, or put in issue b> proper 
pleadings hillock v Gosson, 53 
N VV 980, 35 Neb 829 

Bnfflciency of pleadings 

An all* gallon bv a mortgagee that 
the premises In suit were conveyed 
to him suftlcientlv shows that the 
grantor’s homestead was released — 
West V Krebaum, 88 HI 263 
AdmiSBions by fstilnra to reply 

The debtor's allegation in an an¬ 
swer to a foreclosure proceeding that 
he is entitled to a homestead on the 
mortgaged property is not admitted 
b\ a failure to reply, if the mort- 
g.igc, constituting a part of the com- 
plciint, shows un absolute conveyance 
without reservation—Mullins v 
Clark, 15 S \V 784, 13 Kv L 29 
Evidence admlBBible under general 
denial 

Evidence of homestead right is ad¬ 
missible under general denial—State 


Bank of Wheatland v Bagley Bros., 
13 P 2d 564, 44 Wyo 466, denying 
rehearing 11 P 2d 572, 44 Wvo 244 

49. Pla —Everglade Cypress Co. v. 
Tyner, 160 So 5i3. 119 Fla 43 

Fartionlar defensas availabla 

Suit to foreclose mortgage on 
homestead may be defended on 
ground that note and mortgage were 
signed by mortgagors as accommoda¬ 
tion to mortgagee and were never 
unconditionally delivered —Willis V ; 
Sponsler. 219 NW 581, 117 Neb 1 | 

50. Fresnmption not created 

Fact that property was occupied as 
homestead when plaintiff purchased 
trust deed Hen did not raise pre¬ 
sumption of homestead occupancy at 
date of execution of deed, as against 
owners’ representations In trust deed 
and their statement to purchaser 
that lien was valid—Judge v Rha- 
boub, TexGiv^pp, 57 R W 2d 613 

51. Tex—Davis v National Rond 
Mortgage Corporation, Civ App , 45 
S W 2d 272 reversed on other 
grounds National Rond Sz Mortgage 
Corporation v Davis Com App 60 
S W 2d 429—Medearls v Buratti, 
Civ App 275 SW 617 

20 CJ p 819 note 43 fal (1) 

Burden is on debtor claiming 
homestead exemption 

(I) To establish the defense that 
the pToperfv in question Is home¬ 
stead property 

III - Huber v First Nnt Rank, 231 
Ill App .36 

Tex — Campbell v First Nat Rank, 
Civ App, 88 R AV 2d 1084 c'rroi ro- 
f u sf d 

(J) To establish compliance with 
the statutes—Fidflilv I’hiladelphia 
Trust Cu \ Brown, 232 N W 740, 
181 Minn 392 

Burden of proving excess 

AVheio a mortgagee, having no Hen 
on the homestead proper, claims a 
right to come against the excess of 
the residence premises over the stat- 
utoiv limit, the burden of proof le 
on him to show such excess —Bull 
V Coe. 15 P 123, 2 Cal Unrep Cas 
807 

52 Tex —Mitchell v Federal Mortg 
Co, (hvApp, 45 RW2d 649 

53. Bvldence held sufflolent 

(1) In general 

Ark—Nicholas v Ward, 168 S W 2d 
1095 

Okl —Illinois Rankers Life Assur 
Co V Day 62 P 2d 970, 178 Okl 
284 

Tex—Chalk v Daggett. Com App , 
257 S W 228, modifying, Civ App 
204 S W 1057—Anderson v Jeffer¬ 
son Standard Life Ins Co , Civ 
App. 167 SW2d 797—Sklles V 

617 


Shropshire, Civ App. 60 SWSd 

402, modified on other grounds 77 
SW2d 872, 124 Tex. 462. 

(2) To sustain particular findings. 
Ark—^Wooten v Farmers’ & Mer¬ 
chants’ Bank, 249 S W 669, 158 
Ark 179 

Iowa—State Exchange Bank of 
Parkersburg, Iowa, v. Nolan, 207 
NW 745, 201 Iowa 722 
Kan —Larrick v Jacobson, 32 P 2d 
204, 139 Kan. 522 

La—Bank of Winnfield v. Hyde, 148 
So 253, 177 La 346 
SD—Smith V Owens, 245 NW 66, 
60 SD 550 

Tex—Campbell v First Nat Bank, 
Civ App, 88 S W 2d 1084, erre^r re¬ 
fused—Lubbock Nat Bank v Nick¬ 
els, Civ App, 6.3 S W2d 764 

(3) To warrant judgment foreclos¬ 
ing mortgage Hens—Collier v Union 
Central Life Tn«^ Co, C C A Tex , 100 
F2d 411 

Evidoncs held InsuAclsiit 

Cal—Williams v Nieto. 277 P. 513, 
*>8 (.'al App Oiri. 

Minn—Fidelity I’hiJadelphia Trust 
Vo V Brown, 232 NW 740, 181 
Minn 392 

T< X—(■’ampbell v First Nat Bank, 
Civ App , 88 S W 2d 1084, error re¬ 
fused—Mills V Womack, Civ App., 
15 R W 2d 116 

54 Questions of law and fact 

Tex—^Covel V Mortgage Bond Co of 
New York, Civ App, 124 S W 2d 
201 -Judge v Shaboub, Cl\ App, 
37 R W 2d 613 

55. T<'x—National Bond & Mort¬ 

gage Corpoialion v Davis, Com 
.App, GO S W 2d 429, reversing Da¬ 
vis V National Bond & Moitgage 
Corporation, Civ App , 45 R W 2d 

273--Tunstall v C E CarUori & 
Co, Ci\ App, 57 S W 2d 580—Rose 
V Turner, Civ App, 16 S W 2d 433, 
conforming to answi r 1o certified 
questions 7 R W 2d 70, 117 Tex 464 

Wash -State ex rc 1 Corbett v Ru- 
penor Court for King County, De- 
p.iTtment No 10 theieof, 4S I’2d 
617, 183 Wash 373 

56. Tex — Benson v Mangum, Civ 
App , 117 H W 2d 169, error refused 

Construction of Judgment 

Tex —Shawver v Masterson, Civ. 

App, 81 R W 2d 236, error refused 
ConclnsivenesB of Judgment 

(1) Wheie the wife of the home¬ 
steader IS not a party to the foreclo- 
suie suit, neither the wife nor the 
husband is estopped by the foreclo- 
suie judgment to plead their home¬ 
stead claim in a subsequent suit to 
establlah their homestead rights — 
Dillard v Duke, Tex Civ App, 107 fl 
W2d 414. 
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tcrs as salc,®*^ deficiency,®® personal liability,®® and 
distribution of the proceeds of the foreclosure sale 
Parties General rules as to parties apply in an 
action to foreclose a mortgap^c on a homestead 
Accordingly, in order to conclude the homestead 
rights of husband and wife in mortgaged premises, 
both must be joined as defendants to a bill to fore¬ 


close the mortgage,®^ whether the mortgage was 
executed by both,®® or by the husband®^ or wife®® 
alone Likewise a second wife who marries the 
homesteader after he has executed a mortgage on 
the homestead in which the first wife did not join 
is a necessary party to the foicclosurc proceeding 
to bar her interest.®® If the wife is not thus 


( 2 ) In artion, to whioh wife had 
not been made parly, forocloslnff 
property claimed as homestead, wife, 
by testifying: and asserting home¬ 
stead rifchts in hearing- on motion for 
new trial, was not bound by judg¬ 
ment and barred from thereafter as¬ 
serting horne.sload claim —Smith v 
New Waverly State Jlank, Tex Civ 
App , 76 S W 2d 30t 
Xalief affainst foraoloanre decraa 

(1) VVhere a husband represented 
that he was single, and therebv ob¬ 
tained a loan see ured by a mortgage 
on his homestead, the wife, if enti¬ 
tled to relief against a foreclosure 
decree, mav obtain it in an independ¬ 
ent suit —Brignardello v Cooper, 172 
SW 1020, 116 Ark 103 

(2) Vacation of decree for fraud — 
Chapman v Clark, Tex Com App , 276 
S W 197, aftlrmlng, Civ App, 262 S 
W 161 

57. Tex—Calvert v Hanna, Civ 

App, 140 .SW2d 976 

Statuta held not to prohibit mtdm 

Statute prohibiting sale of land in 
which debtor has homestead, unless 
over one thousand dollars is offered, 
does not apply to mortgage foreclo¬ 
sure sale—McGuire v Cope, 9 S W 
■2d 528, 225 Ky 521 
Enjoining aala to allow allotment 

If the mortgage contains no reser¬ 
vation of homestead lights, it has 
been held that the foreclosure sale 
will not be enjoined to allow an al¬ 
lotment, as the debtor is entitled to 
the excess of the proieeds ovir the 
amount of the debt, free from t laims 
of creditors—Montague v Italeigh 
Snv Bank, 24 a E 6 , 118 NC 283 
Selling nonhomeetead property first 

It has bo(‘n hold that, if there has 
been a lelease of the homes!tad right 
by a morigagt* which covered the 
residence and other prot)ert\, the 
lalltr need not be first sold on fore¬ 
closure if the residence tratt was not 
suth when the instrument was o\e- 
fuled or if the mortgage was given 
to seourt* the price (;aithcr v Wil¬ 
son, 46 V E fiS, 164 III 544, aflirrning 
0‘) 111 Ai)p 362 

Trust deed securing sum In part not 
chargeable against property 

<1) A sale made under a deed of 
trust tor a vuni larger than the 
amount with which the homestead 
property Is properly chaigi'able is 
not void—W C Belcher Eand Moi t- 
gage Co V Tavlor, Tex Com App, 
212 S W 647—Miller v Gibralter 


.Sav & Bldg Ass’n, Tex Civ App, 132 
S W 2d 606, error dismissed, judg¬ 
ment correct—Wood v Eastland 
Building & Loan Ass’n, Tex Civ App , 
7.5 S W 2d 466, error lefused—Cham¬ 
bers & Co v Little, Tex Civ App , 21 
S W 2d 17, writ denied 

(2) At the most it is only subject 
to be set aside by the homestead 
claimant paying, or offering to pay. 
the amount properly chargeable 
against the property—Floyd v Ham¬ 
mond, Tex Com App , 268 SW 146, 
aUlrming Hammond v Floyd, Civ 
App , 255 S W 777—Bruce v Thom¬ 
as, Tex Civ App. 106 S W 2d 806 

Whsre the mortgage is void, a sale 
thereunder is void—Burkhardt v 
Lieberman, 159 S W 2d 847. 138 Tex 
409, modifying, Civ App . 142 S W 2d 
283. 

58. Enforcement of deficiency Judg. 
ment 

A .statute providing that a deficien¬ 
cy judgment rendered on an indebt¬ 
edness evidenced by a mortgage on 
a homestead shall not be enforceable 
after two years Is valid, but it does 
not operate to preclude the enforce¬ 
ment of a defl( lency Judgment ren¬ 
dered for an indebtedness secured by 
mortgage on premises never occupied 
or held as a homestead—Montalto v 
Yeckley, 34 N E 2d 765, 138 Ohio St 
314 

59. Wife not exscuting mortgage 
note 

The mortgagee can obtain no per¬ 
sonal judgment against the wife if 
sh< did not execute the moitgage 
note—Wolf V Shenandoah Nat 
Bank, 50 NW 561, 84 Iowa 1.38 

60. Zilen covering part only of prem¬ 
ises 

Where a homestead and other 
property wen* mortgag«*d bv a hus¬ 
band and wife, she is entitled to 
have the property outside the home- 
stcid applied to the satisfaction of 
that mortgage b«foie its applu.ilion 
to a rrioitgage not valid against the 
homestead — Hunt v Davis, 96 A 
Ml, 00 Vt 153 
Distribution of surplus 

(1) Orif joined liy wife in mort¬ 
gaging homestead, after recovery of 
judgment against him, wa.s not enti¬ 
tled to pTcsent cash value of foreclo¬ 
sure sale proi eeds exceeding mort¬ 
gage debt—Fanis v Hendricks, 146 
SE 77. 196 NC 439 

(2) Mortgagees purchabing mort¬ 
gaged homestead for more than sum 

618 


I due them on vendoi’s lien crediting 
excess on generiil judgment against 
mortgagors, were not equitably en¬ 
titled to benefit of purchase —Wilson 
V Levy, Tex Civ App , 62 S W 2d 501, 
error dismissed 

61. bUnor heirs of mortgagor 

If mortgaged realty was home¬ 
stead, the minor children of deceased 
mortgagor then bec.amo "necessary 
parties" to foreclosure action, as a 
"condition precedent" to the effective 
foieclosure of their interests, and 
the failure to join them resulted in 
their interests not being foreclosed 
—Rives V Stanford, 106 P 2 d 1101, 
188 Okl 108 
Wife of heir 

The wife of deceased mortgagors* 
son inheriting an interest in mort¬ 
gaged homestead was not a "neces¬ 
sary party" to suit to foreclose mort¬ 
gage, wliere marriage was not con¬ 
summated until nearly one month 
after filing of foreclosure suit and 
lis pendens not ice - Federal Land 
Bank of St Louis v Cottrell, 126 S 
W2d 279, 3 97 Ark 783 

62. Cal—^Whlte v Rosenthal, 35 P 
2d 151, 140 Cal App 184—Baker v 
Superior Court in and for Los An¬ 
geles County, 7 P 2d 193, 120 Cal 
App 1 

Okl - Grubb v Fay State Bank of 
Fay. 219 P 341, 119 Okl 199 
Tex—Dillard v Duke, Civ App , 107 
P 2d 414 

29 C J p 924 note 30 
Where wife has valid defense 

(1) A wife IS a necessary party 
to a foreclosure suit brought against 
ttie husliand alone where there is any 
defense available to her growing out 
of her ht)mpstead righl.s which will 
defeat the action—Smith \ New 
Waverly Slate Bank, Tex Civ App , 76 
S W 2d 201 

( 2 ) Where a lien on the homestead 
mav be created without the wife’s 
lonsent, she is not a nect'sstiry party 
dcftnd.ant to ii suit seeking to fore¬ 
close su( h a lien-—Ktn>on v .Stouf- 
flet, Tex Civ App , 85 S W 2d 303, er¬ 
ror disinisbcd 

03. Tex —Thompson v Jones, 60 
Tex 91 

64. Mieh—Shoemaker v Collins, 14 
N W 559, 49 Mich 595 

65. Kan—Dollrnan v Hams, 5 Kan 
697. 

60. Iowa—Larson v Reynolds, 13 
Iowa 579, 81 Am D 444. 
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joined, to answer to her rights, she may intervene 
and litigate the question of homestead 

Allotment of homestead Where a mortgage of 
an entire tract covers more than the homestead 
portion and is invalid as to that portion, an allot¬ 
ment of the homestead may be made under orders 
of court in proceedings to foreclose the mortgage,®** 
and the court may order commissioners to set off 
the excmi)tion®^* in as compact a form as possible, 
including the dwelling house 

Receivership Courts of equity are reluctant to 
appoint a receiver to subject the rents and prohts 
of the homestead to the payment of the mortgage 
indebtedness’^^ In some jurisdictions, under par¬ 
ticular Statutes, It IS held that the remedy of appoint¬ 
ing a receiver in an action of foreclosuie is not ap¬ 


plicable where the mortgaged property is the home¬ 
stead of the mortgagor,'^^ but in other jurisdictions 
It is held that it is a matter within the discretion of 
the lower courtJ^ Where the homestead right docs 
not attach to the entire property and there is no ob¬ 
jection on the ground of difficulty in separating it, 
a receiver may be appointed so as to subject the 
excess to dispossession 

Right of possession during period of redemption. 
The right to possession of the homestead premises 
during the peiiod of redemption usually is governed 
by statute Under the statutes in some jurisdic¬ 
tions the judgment debtor is entitled to retain pos¬ 
session of the homestead premises during the period 
of redemption,'^® provided the premises are occupied 
by him as a homestead'^7 at the time of the foreclo¬ 
sure sale 


67. C'll —Mnl)ury v Ruiz 58 Oal 11 
— Moss V Warner, 10 Cal 296 
68 Mi*^ s—Howell v Bush, ‘54 Miss 
437 

jy J p 922 note 97 

69. Cal —Moss v Warner, 10 Cal 
29G 

Miss Howtll V Bush, 54 Miss 137 

70 Cal— Moss v Warner, 10 Cal 
296 

71. Nc'b—M/ifkev v Cox, 146 NW 
1008, 95 Nfh 83 3 

42 CJ p 120 note 2 

72. US—U S Nat Bank of Omaha 
V I'amp, CCANib, S3 F 2d 403 

N^b F(deral Crod’t C(j v R<'>nolds, 
272 NW 307, 132 Neb 405—San¬ 
ford V Anderson 05 NW 632, 69 
Ntb 2 10 r<\eisintj 3 Ncbr , UnofC , 
561. 0' NW 152 
42 C I p 120 nolo 1 

73. loM a--FinKcn v Schram, >236 N 
\V lOS, 212 Iowa 406 

Wis—NM.b V Cl N W 283, 

SO Wis 4S6 

Statute held applicable to home- 
steads 

The statute providing: for appoint- 
nifril ot a rofejvor on foreclosure of 
a morlKaRe applies to fiorneslead as 
wt 11 j'. other propc rty — Horne Own¬ 

ers’ Loin Corporation v Rusrh, 80 
1’2d 639, 181 Okl 145—Adams v 

Swan 28S V 476 143 Okl 162, 303 
Appolntmeut of receiver 

(1) Application to appoint a re- 
ct'iver to take possession of mort- 
g:ag:td homestead is to be K^At^ted or 
denied according: to rules of equity 
jurisprudence, and with duo regard 
to statutory limitations—Sheakley 
V Mechler, 203 N W 929, 199 Iowa 
1390 

(2) Facts justifying appointment 
of receiver for premises not a home¬ 
stead do not always warrajit ap¬ 
pointment of one for homestead — 


Crosby v Keilman, 239 NW 431, 206 
VVis 252 

(3) Where mortgage pledges rents 
and pioflts and aulliorj/e*. appoint¬ 
ment of receiver and proof shows in¬ 
adequacy of securit>, n'cciver should 
b‘^ appointed although mortgage t ov- 
('rs homestead, unless circumstances 
lustifv refusal to appoint receiver — 
lowa-Des Moines Nat Bank & Trust 
Co V Frawford, 252 NW 97, 217 
Iowa 609 

(4) Appointment of receiver held 
proper—Farmers’ Trust & Savings 
Bank of Laurens v Miller, 214 NW 
546, 203 Iowa 1380 

(5) Refusal to appoint receiver 
held error—lowa-Des Moines Nat 
Bank & Trust Co v Crawford su¬ 
pra. 

FassessioxL of pxrexnises by receiver 

In view of Code 1921 §§ 10150, 

1015 5 par 2, a mortgagor may pledgt 
as security for debt light of orcii- 
pani y of homestead, with its inciden¬ 
tal Tights and profits during year of 
redeTTiiition but as homestead can¬ 
not be resorted to to pay for a de- 
fii jenc\ on judgment, if a deficit n(> 
evists, until mortgagee has exhaust¬ 
ed all other property by same (on- 
tract, receiver under a mortgage c.in- 
not take possession of homestead un¬ 
til sale on execution is had, wlien it 
(811 be determined w'hether deflciemv 
exists—Sheakley v Mechler, 203 N 
i W 929, 199 Iowa 1390 

DlBpoBltion of fondB In hands of re. 
ceiver 

Income from mortgaged property 
In the hands of a receiver appointed 
in a suit to foreclose a mortgage 
against a homestead must be applied 
by receiver to the Judgment obtained 
by mortgagee in the mortgage* fore¬ 
closure action —Home Owners' Loan 
Corporation v Husch, 80 P 2d 639, 
183 Okl 145 


74. Neb—Mackey v Cox, 146 NW 
1008, 95 Nth 833—Sanford v An- 
dtrson. 96 NW 632, 69 Neb 249 

75. Wash—Union Central Life Ins 
Co V Fischer, 13 P 2d 8S9, 169 
Wash 75 

78. Wash—Pease v Stephens, 21 P 
2d 294, 173 Wash. 12—North Pa¬ 
cific Loan & Trust Co v Bennett, 
94 P 664, 49 Wash 3 4 
Covenants of warranty in the 
TTioTtgage do not prcvi'nt a mortgagor 
from asserting this right —North 
J'aeific Loan & Trust Co v Bennett, 
supra 

Persons entitled to benefits of stat¬ 
ute 

tl) Although mortgagee had re¬ 
leased them from personal liability, 
mortgagors weie* "judgment debtors" 
and entitled to possession of home¬ 
stead during period of redemption — 
Union C(*ntral I^ifc Ins ("o v Fisch¬ 
er, 11 T' 2d 88 9, 169 Wash 75 

(2) Purcha‘^ers, having no homc- 
sl(* id right against vendors until 
payment of ])rice, are not entitled to 
possession of piemises based on 
(laim of homestead during redemp¬ 
tion p(‘riod alter judgment tor lius- 
t( e ot vmdoi's sU(t(*ssor on lealiv 
ronliait" Fust Nat Bank v Map- 
son, 42 l"2d 783, 181 Wash 196 
Proceedings to determine right of 
possession 

Wash—Slate ex rel Crawford v 
JMul, 54 P2d 411, 185 Wash 306— 
Slate ex lel O'Brien v Superior 
Court for King County, 24 P 2d 
117, 171 Wash 679, adhered to 29 
P2d 1119, 176 Wash 704 and fol¬ 
lowed in New York Life Ins Co v 
Rohne, 32 P 2d 118, 177 Wash 26 

77. Mont—Dyer v. Schmidt, 213 P 
1117, 67 Mont 6 

78. Wash —Seattle Trust Co 
Stephens, 49 P.2d 463, 183 Wash 
687. 
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Rights and remedies of purchaser at foreclosure 
sale. Where the mortgage of the homestead is val¬ 
id, a purchaser at a foreclosure sale thereunder ac¬ 
quires a good title,and may maintain an appropri¬ 
ate action,such as an action of ejectment,to 
recover possession, but, where the mortgage cov¬ 
ered more property than enough to satisfy a home¬ 
stead exemption that might be claimed by the mort¬ 
gagor who had pieviously conveyed without his 
wife’s consent the same premises to another, the 
purchaser of the homestead interests under the fore¬ 
closure of the mortgage has not the right to select 
what portion of the whole tract he wishes to be 
considered as the homestead, and then bring eject¬ 
ment therefor, for the grantor and mortgagor, in 


the absence of a selection by him, will be presumed 
to have selected that part of the premises as a 
homestead on which his dwelling house is situat- 

ed.®2 

As a general rule a void foreclosure sale passes 
no title to the purchaser,*^ and if he takes posses¬ 
sion of the premises he is not entitled to recover 
for improvements made by him where he did not 
act in good faith 

Ljcctnicut against purchaser Where the mort¬ 
gage IS invalid because executed by the husband 
alone, the heir of the mortgagor may maintain 
ejectment against one who holds under a sale on 
foiecloMire 


E. A VO [DANCE 


§ 152. Persons Entitled to Assert Invalidity 

a Owners of homestead 
b Other peisons 

a. Owners of Homestead 

In a proper case the grantors or mortgagors of 
homestead property, provided they have not since part¬ 
ed with all right, title, and interest therein, may have 
the conveyances or mortgages set aside or canceled In 
some jurisdictions the relief is limited to avoidance of 
the conveyance only as to the rights of a spouse as to 
whom It is defective 

As in the case of other invalid instrumeiUs, see 
Cancellation of Instruments §§ 45, 46, the grantors 
or mortgagors of their homestead property may in 
a proper case maintain actions to sel «isidc or can¬ 
cel coineyances or mortgages,^® which are invalid 
finder the rules heretofore considcied, see supra §§ 
123-151 The husband may not impeach his deed 
of the homestead to the wife, on the ground of in¬ 
formality, where he has deserted her since its exe¬ 
cution 


The grantors of a trust deed covering homestead 
property, who have since paited with all their right, 
title, and interest therein to a grantee who assumed 
the indebtedness, are not entitled to oppose the fore¬ 
closure of the trust deed 

Enforceincnt as in grantor and avoidance as to 
spouse In some juiisdictions where a deed or con¬ 
veyance docs not pass the wife’s homestead rights 
because of defects in the wife’s acknowledgment 
or other matters which render it ineffective as to 
her, she is entitled to have it c.inccled in its entirety, 
as against the contention thrit it is effectual as re¬ 
spects the husband and wnll become operative when 
the homestead rights terminate Under statutor> 
provisions which expressly provide that a husband 
or wife who executes a deed, mortgage, or convey¬ 
ance of the homestead without the other joining 
therein is concluded thereby, and that the deed may 
be avoided only by the husband or wife who did not 
execute it, a deed or mortgage of the homestead by 


79. W'is—Kent v 4 NW 

23, 4S WiH 2ri7—Kfiil v Aer.ud, 22 

Wis ira) 

80l SafenseB 

Miss—(Jardnt'r v Cook, l.S.S So 150, 
17J Mihs 241 

81. WIm—K ent v , 4 NW 

23, 48 Wis 257—Kent v Affard, 22 
WiH 15(1 

Parties 

If tht* propt'Hv sold under a 
forj'tlosun to tht‘ hoinesloud 

prlviloKc, till wilt' IS nol bound b\ a 
subsoqueiil imiKnu nt in ojislment, 
to whub laltir a< tion who was not a 
party Mi\ \ iCiiig:, .5,5 111 4 34 
Burden of proof 

Ala — Motr <)pt*luon Life Ins Co v. 
Estert, 155 So 79, 228 Ala 582 

BOL Wis —Kent v. LfUsloy, i N W 


23, 18 Wis 257 overniling' Kent v 
Affard 22 Wis 150 

83. T<*\—Millikfn v Coker, Civ 
App , 90 S W Jd 002, modified on 
other grounds 115 S W 2d 020, 132 
Tex 22 

84. Botioe of homestead claim 

V. puithast'r of homestead property 
at .sale under trust deed which was 
void l)ecciUHe not ext tu ted for pur¬ 
poses author i/ed by constitution, 
tould not iecov(‘i from owih'Is ft>r 
improvements made bv him thereon, 
betause tiwners possession at time 
of sale was “notice” of homestead In¬ 
terest of owntTs, and therefore. Im¬ 
provements were not made in "good 
faith"—Ihnkhrrdt v Eieberman. 159 
S W 2d 847 US Tex 409 modifying. 
Civ \pp 142 W 2d 283 

85. Mith—Shtirid v Southwick, 6 
NW 1027, 43 Mich 515 
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86 . Te\—First Vat Tlank v Dla- 
muke.s, Civ App 2i0 SW 605 
29 CJ p 925 note 4 7 
87 Ill —Hagertv v Hagerty, 36 N 
E 981, 149 Ill 655 

88 . Tex—Knowles v Waddell ln\ 

Co, thv App 280 SW 885 886 

89. Tex—Call's v Greene, Civ App , 
114 S W 2d 592 

Basis for rala 

The holding Is predicated on the 
propt>sUion that the homesti ad right 
IS not a mere privilege ot possebsion 
and enjoyment hut extends to full 
dominion over the title to the prop¬ 
erty for the purposes of sale or ex¬ 
change, to which dominion the con- 
vevaiue of the husliand i onstitutes 
an imjicdiment which the wife has 
the right to remove at any time dur¬ 
ing the existence of the homestead — 
Cates V Greene, supra. 
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the husband is conclusive against, and may not be 
avoided by, himbut it may be avoided as to the 
wife’s rights,and the decree which protects the 
rights of the grantee or mortgagee should subject 
the land to the homestead rights of the wife as long 
as they may exist®^ 

b. Other Persons 

other than the husband and wife, only those stand¬ 
ing in privity with them or possessing a valid hen on 
the property may attack a conveyance or mortgage of 
homestead property; general creditors of the grantor 
or mortgagor cannot attack such a transfer and the 
heirs of the homesteader cannot In general assert rights 
contra to executed agreement^ of the ancestor 

Aside from the husband and wife, only those 
Standing in privity with them, q,- those having a 
valid lien on the homestead propcity^^ are entitled 
to attack a conveyance or mortgage deed thereof 
by husband or wife m which one of the spouses 
did not join The nonjoinder of the wife may be 
made a ground of attack by a grantee or mortgagee 
whose deed is subsequent to the one alleged to be 
invalid The purchaser of homestead property 
under an executed contract of sale under which 
possession of the premises was delivered, the con- 
sideration paid, and a deed to the premises properly 
executed and acknowledged by the husband and 
wife tendered, cannot have the contract of sale set 
aside because not executed and acknowledged by 
both hushniul and wife as required by statute A 
grantee of the premises may not maintain an action 
to annul a prior conveyance, where he secures the 
property for a nominal consideration and for a 
fraudulent purpose,^'^ nor can a grantee question 
the regularity of a prior mortgage, where the 
amount of the mortgage debt wa-^ deducted from 
the purchase price, and assumed by the grantee 
Genetal crrditor.s of the grantors or mortgagors 

90. Okl—Christie v Thompson, 211 
P 513 8S Okl 85—Maloy v Cam¬ 
eron. 319 P 587, 29 Okl 763 

91. Okl — Maloy v Cameron, .supra 

92 Okl—Chiistle v Thompson. 233 
P 513, 8S Okl 85—Maloy v Cam¬ 
eron, 319 P 587, 29 Okl 763 

93 Ala—Reid v Allen, 62 So 801, 

183 Ala 583 

39 C J p 935 note 55 

94. Kan—Howell v M< Crle 14 1’ 

357, 36 Kan 636, 59 Am R 584 

39 CJ p 935 note 56 
Remedies of purchasers or mortga¬ 
gees see supra fi 151 

95. Iowa—Alley v Bav, 9 Iowa 509 
29 CJ p 925 note 57 

96. Neb—Johnson v Kelley, 198 N 
W 567. 112 Neb 60 

Purpose of statute 

The statute is for the protection 


cannot attack transfers of homestead property.®® 
Creditors of the exemptioner cannot question the 
validity of a voidable mortgage of the homestead 
executed by him, where he waives the irregularity 
by failing to claim his exemption ^ An attaching 
creditor whose subsisting rights as an unsecured 
creditor were not affected by the passage of a 
homestead law cannot question the validity of a 
husband’s sole conveyance and thereby acquire a 
hen on the homestead.^ 

Heirs of homesteader. Heirs of the homesteader 
cannot assert a claim of homestead which will be 
paramount to the right of one who holds a pur¬ 
chase-money mortgage 3 Also, they cannot contest 
the validity of a contract of sale entered into by 
their ancestor by alleging that the property consti¬ 
tuted his homestead, where the vendee has been 
placed in possession by the ancestor and has paid 
the purchase price but they may refuse to com¬ 
plete the sale if the vendor dies before conveyance 
or abandonment of the homestead pursuant to con¬ 
tract ^ However, if a transfer of the homestead 
title has been ordered by the court in performance 
of an oral contract of sale, entered into by the an¬ 
cestor, the heirs may sue to revise the order, when 
the quantity of land specified therein was errone¬ 
ous ® The husband’s mistake of law^ in believing 
the law required the deed to land in which the pro¬ 
ceeds of his homestead WTre reinvested to be taken 
in the name of his wife does not authorize the an¬ 
nulment or modification of the instrument by the 
heirs of the husband ^ 

§ 153. Nature and Form of Action and Time 
to Sue 

a Nature and form of action 
h. lamitations on time to sue; laches 

grantee’s right to jud^^ment quieting 
her title to homestead property, as 
prayed in her separate answ(>r to 
tomphiint in action by husband’s 
judgment crtdilor to quiet title. 
wlK'ie hu'-band joined with wife In 
averring in their an'^swer that they 
elainu'd no inteieqt in property — 
Monlgorneiy v BuIJock, 77 P 2d 846, 
11 (^il 3d 58 

2. Vt—TIowe V Adams, 28 Vt 541 

3. tla—Mims v Wight, 3 SE 447, 
78 CJa 12 

4. Mjch—Lamore v Prlsbie, 3 N W, 
910 4 2 Mich 3 86 

5. Neb—Soil V Anderson, 93 NW 
305, 67 Neb 103 

e Tex —Norris v Duncan, 21 Tex 
594 

Oa—Browning v Barber, 113 S. 
E 797, 154 Ga 221 


of (he homestead IntercRt, and is not 
intended to be used as a weapon by 
third pailio*? with which to abrogate 
executed lontiacts otherwise valid — 
Johnson v Kelley, supra 
97. Iowa—Luther V Drake 21 Iowa 
93 

98L Iowa—Myers v Bowers, 30 N 
W 2 4, 70 Iowa 95 

99. Ala—Reid v Allen, 62 So 801, 
183 Ala 582 

Tex—W F Dulaney & Sonq v 
Lawler, ChvApp, 282 SW 331 
29 CJ p 925 note 60 
1. Kv—Taylor v Dismuke, 35 Kv 
L 703 

Title gnleted as against claim of 
husband’s creditor 

A husband’s failure to Join his 
wife in executing and acknowledging 
her deed of homestead in portion of 
community property did not defeat 
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ft. Iffttnre ftnd Form of Action 

Defects In a conveyance of, or encumbrance on, 
homestead property may be shown by direct attack, and 
ff statutory provision is not made for the determination 
of various questions invoived the court will devise a suit¬ 
able procedure A suit to quiet title is proper. 

The infirmities in a mortf^ap^e on homestead prop¬ 
erty can be shown on direct attack on its validity * 
Where the statute docs not provide a remedy for 
dclermininp: the excess of land over the homestead 
allowance, *i court of equity will invent a suitable 
remedy in a suit by the wife to cancel the husbarurs 
deed to land, includinpf the homestead ^ If a hus¬ 
band has attempted wrongfully to assign away his 
wife’s homestead rights, she may remain in pos¬ 
session of the premises and defend against eject¬ 
ment 

Staf to quiet title Suit to quiet title may be 
brought by a holder of a homestead right to quut 
title thereto A wife may maintain a bill quia 
timet, filed by her next friend, foi the lemoval of 
a cloud on her title and for the confiimation of her 
homestead rights in the properly ^2 

b. Limitations on Time to Sue; Laches 

Statutes of limitations begin to run against a per¬ 
son entitled to a-ssert the invalidity of a homestead con¬ 
veyance from the time of transfer In some Jurisdic¬ 
tions laches is not available as a defense 

It has been held that the statute of limitations be¬ 
gins to run against a wife who is entitled to assert 
the invalidity of a homestead conveyance, from the 


time of transfer, and her coverture continuing after 
such time will not suspend the running of the stat¬ 
ute ^2 In some jurisdictions the defense of laches 
IS not available when homestead rights are in¬ 
volved 

§ 154. Proceedings Generally 

a Parties 
b Pleading 
c Evidence 
d Trial 
e Review 

a. Parties 

In general all parties in interest must be made par¬ 
ties, but a person having no interest in the cause is not 
a necessary party The wife may unite with, or inter¬ 
vene in, a proceeding brought by her husband, but ordi¬ 
narily she is not entitled to sue alone during her hus¬ 
band's lifetime 

In general, all parties having an interest m, or 
whose rights will be afTcctcd by, the decree in the 
cause must be made parties,but a person having 
no interest therein is not a necessary party As 
a general rule, although there is authority to the 
conliary,^'^ the wife ma\ unite with her husband in 
an action to set aside a conveyance,^^ or mortg.ige 
of homestead premises,in which she did not join, 
and her death pending such suit does not affect its 
fuither m.iintcnance where a child survives and is 
made a party thereto It has been held also that 
she may intervene in the husb.ind’s suit to recover 


8 . Ala —Beckor Kooflnfr Co v 

Farmers’ & Mon hunts’ Hank of 
Thodmont, 13 4 So 63.'), 223 Ala 

132 

Romedios of purehasor or mortp;agoe 
sto supra 5 151 

'Wliat ooxLBtitutes direct attack 

(IJ By dnitl ullatk is mount 
•lomo proc((ding hogun and proso- 
culod for the oxpross purpose o1 huv- 
\nK tho (onvoyanco adjudKod void 
and cancoUd - “B( okor lloolint; Cn v 
Farmors' & Morchants’ Bank of Tiod- 
monl, Hupru 

(2) A hill lo enforc o a nin tonal- 
man’s lion, whi(h sink*? ns an inci- 
dont thoroto tho cam t Hut ion of a 
prior inoilpa^iTo for inv ilid atknowl- 
edMfnu'iit IS a direct alt-uk on tlio 
niortffuKo -Ho(kor HootlnR Co v 
Parmors’ & Morchants' Hunk of Ihod- 
mont, supra 

Bill In equity by mortsragror 

Tn statutory eioctmimt suit bv 
mortpaKOc of homestead, who pur¬ 
chased property at at tempted foio- 
closure sale, morttrapors wore not 
remitted to bill in equity for sale of 
homestead property and sejidration 
of homestead interest to present 
question of duo execution vel non of 


oonveyanoe of homestead—Metropol¬ 
itan Life Ins Co v Estes, loo So 
79, 228 Ala 582 

9. ND—Seveitson v Peoples, 148 
NW 10.5 4, 28 ND 372 

10. Wis —Cieen V Lyndes, 12 Wis 
404 

11 . Nth -Naimnn v Botilm€\€r, 150 
N W 829 97 Nob 551 

29 C J p 9 26 note 71 

12 . T( nn — Williams v Williams, 7 
Baxl 11b 

13. Te\ - l]nss<> \ Moser, 7 SW 
b06. 70 Tex ^2 

14. Ill--Ilhodfs V iMvis, 2S N E 2d 
113 374 111 65 

15. U —Cn)ker v Croker, D C Fla , 
9 F2d 109 

Tex —Hai^riovt v Hopper CivApp, 
56 S W 2d 1090, error dismissed 

Husband 

In a wife s suit to enneel a deed to 
community homestead propn ty exe¬ 
cuted by the husband and wife, the 
husband on his refusal to join a.s 
plaintiff IS a neccssaiy party defend¬ 
ant —Ilarprove v Hoppei, supra 

18. U S —Croker v Croker, D C Fla , 
9 F2d 409 


—tbirrett V Katz, CivApp, 23 
S W 2d 436, eorrfctrd on other 
f,-rounds 27 S W 2d 373 
TJnneceBLary parties 

(1) Maker of simul.sted mechanic’s 
lien note, havini-, no interest there¬ 
in. Is not ni'cestary party to cross 
m t ion b\ purrhaspi cif nolt —H.nirett 
V K itz, su])ra 

(2) V person who wis .a meri' con¬ 
duit for convevaiue oi the husband’s 
homest'Md to him und his wife is not 
a nectssaiv puts to a suit to avoid 
the convcvuufs—(>ok(‘r v Croker, 
D Flu , 9 F2a 409 

17. Ala—Cnd-^r v Amerjcun Free¬ 
hold Bund Mot I ft C, of T.ondon 
Bimitod 12 So 775 93 \l.u JSI 4 2 
Am S Pw .58 

la Tex—Mvers y Evans, 16 SW 
1060 81 Tex 117 
29 CJ p 926 note 76 
Joinder of wife in protfcdinK- for en¬ 
forcement and protection of home- 
htead rijrhts see infra § 231 

19. MIfh—Shoemaker v Gardner 
19 Mich 96 

80 . Mieh--Shoemaker v Collins, 14 
N W 65, 49 Mich 695 
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back the homestead exchanged by him for other 
land or defend against the enforcement of a 
claim founded on a note, by showing usury or 
that she may intervene in an action brought against 
the husband for specific performance of a contract 
to convey the homestead, and thus protect her in¬ 
terests 22 She cannot, however, as an intervener 
in a foreclosure suit, question by demurrer an al¬ 
leged assignment of the mortgage to the present 
plaintiff from the original mortgagee, as she has no 
interest in the validity of the assignment 24 Where 
residence land is claimed as the wife’s both she and 
her husband, occupying it, should be joined as de¬ 
fendants in a suit in ejectment to test the validity 
of a conveyance to her 25 She is not a necessary 
party, if she has joined in a mortgage to release 
dower and homestead rights, and the husband seeks 
to enjoin a sale under the mortgage 25 

Right of wife to sue alone As a general rule, al¬ 
though there is some authority to the contrary,27 
during the husband’s lifetime the wife is forbidden 
to sue alone, to set aside a conveyance of the home¬ 
stead, as she is held to possess no property right 
therein, but a mere veto on the husband’s power 
of alienation,25 and where as the vendee of her 
husband she brings such a bill her authority to sue 
is referable solely to the title acquired by convey¬ 
ance from her husband 29 However, under some 
circumstances, it has been held that the wife may 
alone assert her homestead rights, as where her 
husband has deserted her,29 m which case she is re¬ 


garded by the law as a feme sole for the purpose of 
suing and being sued,*^ where her husband has 
died;22 where her husband refuses to act in seek¬ 
ing the relief sought ,*2 where she executed a con¬ 
veyance of a homestead under her husband’s coer¬ 
cion,24 or by reason of the misrepresentations of 
the grantee ,25 where by fraud or deception of ei¬ 
ther her husband or a third person she was induced 
to sign a release or conveyance of their homestead 
rights ,26 where by the fraud of her husband and 
the grantee she has been induced to join in the deed, 
believing it to be a mortgage ;27 or where a credi¬ 
tor is wrongfully attempting to subject the home¬ 
stead to the payment of his claim ,25 or, where she 
states facts sufficient for the recovery of alimony 
and the bill prays general relief 29 

b. Pleading 

The plaintiff’s pleadings must allege facts sufficient 
to constitute a cause of action The Issues must be 
clearly presented by the pleadings The proof should 
conform to the pleadings and must sui>port the cause 
of action alleged 

One who seeks to set aside or have canceled a 
deed, mortgage, or other lien of homestead prem¬ 
ises must allege facts which show that the prop¬ 
erty was homestead property at the time the deed 
or mortgage was cxccutcd,49 but it is not necessary 
to allege that no new homestead has since been ac¬ 
quired, nor that complainant has no homestead at 
the lime of filing suit4i If cancellation is sought 
on the ground the instrument is a mortgage on the 


32. NH—Atkin'?on v Atkinson, 37 
Nil 414 

Vt—Davis V Andrews, 30 Vt 678 

33. Ala—Nelson v First Nat Bank, 
111 So 291. 216 Ala 349 

Tex—Harrrrove v Hopper ■Civ App, 
56 S W 2d 1090, error dismissed 
29 CJ p 926 note 85 
Collnslve arrang’ement not counto- 
nanced 

While remedy in wife to protect 
husband’s homestead is recognized, 
lollusivc arranRcment betwM*n her 
and husband cannot be countenanced 
—Nelson V First Nat Bank, 113 So 
291, 216 Ala 349. 

34. Tex—Mssex v Mitchell, Civ 
App, lcS3 SW 399 

35. Tex—Fssex v Mitchell, supra 

30. Minn—Tomlinson v Kandiyohi 
County Bank, 202 NW 494, 162 
Minn 230 

37 Tex--Wilson v Bewis, 81 SW 
834, 36 Tex Civ App 371 

38. Tex—Baxter v Dear 24 Tex 
17, 76 Am D 89 


40. Ala—Kins v Chandler, 105 So 

184, 213 Ala 337 
29 CJ p 926 note 98 
AllegrationB held Bufflclent 

In suit to foreclose vendor’s lien 
defendant's plea of business home¬ 
stead, alleging that he was sixty- 
four years old, had wife and family, 
and had used and occupied premises 
involved in conducting his business 
for thirty years, that property was 
adapted to such purpose, that he had 
no other place or way in which to 
earn livelihood, and that he had no 
other place of business, was sufll- 
cienl—Pvland v Sa> era, Chv App , 
148 y W 2d 450, reversed on other 
^crounds Savers v Pyland, 161 S 
W2d 769. 119 Tex 57. 140 ALU 

1164 

Alleffatlons held insufllcient 

MleRations that complainants 
w< rc living on the plai'e when the 
bill was filed arc insullleient to show 
that It was their homestead at the 
time prior thereto when the rnorl- 
gagp was executed —King v Chand¬ 
ler, 105 So 184, 213 Ala 337 


21 Tex—Joplin v Fleming, 38 Tex 
526 

22 Iowa—Lyon v Welsh, 20 Iowa 
578 

23 Iowa — Perry v Dillrancc 53 N 
W 280, 86 Iowa 424—McClure v 
Braniff, 39 N W 171. 75 Towa 38 

24. Cal —Mabury v Uuiz, 58 Cal 11 

25. Mifh —Ilodson v Van Fossen, 
26 Mi(h G8 

26. Iowa—Sloan v Coolbauffh, 10 
Iowa ‘11—Tlelpenstein v Cave, 3 
Iowa 287 

27. Fla—Wright v Wrigfht, 77 So 
616, 75 Fla 7 

29 C J p 926 note 79 

28 Ala—Fies & Sons v Lowery, 
147 So 136, 226 Ala 329 

29 C J p 926 note 80 

Right of wife to sue for enforcement 
and protcM tion of homestead rights 
sec infra S 231 

29. Ala—Fies & Sons v Lowery, 
supra 

30. Mi<h—Sanborn v Sanborn, 62 
NW 371. 104 Mich 180 

29 CJ p 926 note 82 

31. Mich —Sanborn v Sanborn, 62 
NW 371, 104 Mich 180. 


39. Miss—Scott V Scott, 19 So. 689, 
73 Miss 575 


41. Tex —Hays v Hays, 1 S W 895, 
<66 Tex €06. 
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homestead prohibited by constitutional or statutory 
provision, facts must be alleged which show that 
the transaction is one that is forbidden and not 
within the exceptions stated in the statute or con¬ 
stitution ^2 Jri a suit to foreclose a vendor’s lien, 
the burden is on defendant husband and wife claim¬ 
ing the sale was simulated to plead that fact 
In a suit to annul and cancel a mortgage it should 
be alleged that the mortgage was not a part of a 
transaction of purchase and sale If the plead¬ 
ings attacking the morlg.igc show that anything was 
obtained on the security thereof an offer to do eq¬ 
uity by restoration of what was thus received must 
be made 

Where during the life of a husband the wife has 
no legal or equitable title to a homestead owned by 
the husliand, she cannot maintain a bill to avoid a 
conveyance of the homestead, on the ground that 
It was executed without her voluntary signature 
and assent in the absence of an allegation that the 
husband fails to .ict As against a general demur¬ 
rer, all reason.ible intendments are indulged in fa¬ 
vor of plaintiff’s ])leadings^7 jf | 3 j|| 

plaint states facts entitling the homesteader and his 
wife to substantial relief, mere technical errors in 


pleading will be ignored.^* 

Issues, proof, and variance. As is true in civil 
actions generally, see the CJ.S title Pleading §§ 
512-519, also 49 CJ. p 780 note 50-p 785 note 51, 
in order that questions be put in issue they must 
be clearly presented by the pleadings Evidence 
within the legitimate scope of the pleadings and is¬ 
sues is admissible A wife cannot defeat a home¬ 
stead conveyance merely by proof that she was mis¬ 
led by the iKjtary as to the character of the instru¬ 
ment without proof that the grantee participated in 
the fraud 51 Invalidity of a mortgage on a home¬ 
stead because it was acknowledged by a notary pub¬ 
lic with a financial interest in the mortgagee cannot 
be shown except on direct attack 52 

c. Evidence 

The rules applicable In proceedings to set aside or 
cancel instruments in writing generally apply as regards 
the burden of proof, and the admissibility and weight 
and sufficiency of the evidence 

One who seeks to avoid a conveyance or encum¬ 
brance of homestead property has the burden to 
prove all the elements essential to his right there¬ 
to,5"^ such as that the property was impressed with 


42L Tpx —J P Wooten Motor Co v 
First Pfink of Swenson Com App , 
2S1 SW 106 aftlrminjf, C’lv App , 
260 S W lOOJ—KaiUAcrfca v Wil¬ 
lard, ("lvy\pp, 191 SW 195 
Pleading- held snlllolent 

(1) I’ureiiaser'H pctilion to remove 
cloud on title nllf^inK making of 
moilKaRf l)v vendoi on homestead 
and Its Invnlidifv, is ^^ood against 
Reneral demurrer—I l» Wooten Mo¬ 
tor Co V First H.ink of Swen'^on, 
Tex(\)mApp 2S1 SW 19G, ufTirm- 
Ing, Civ App 260 S W 1093 

(2) ITnder a statuh which prohib¬ 
its the mortgage of a homestead, a 
petition whieli alleges plalntitt’s in¬ 
debtedness and that convevnn( e of 
homestead was not in payment there¬ 
of sutih lentlv shows continuan<e of 
oi iginal indehtedn<*ss, no as to sliow 
that transaction operated as a lien 
and not as a cornevance—Mosher 
Steel A Mathineiy Co v Nash, Tex 
<^j\ \pp, 6 S W Jd 1.58, error dis¬ 
missed 

43 Tix—(’’oskrev v Morrison Civ 
App, ‘11 S W 2d 902, error refusfd 

44. Ala —King v Chandler, 103 So 
181. 213 Ala .137 

45. \la—Jones v First Nat Punk, 
184 So 168, 230 AUi 60b— (iTidei v 
Airn'noan J^'iefhold L.and Mortg 
Co of I.ondon l,,imited, 12 So 776, 
99 Ala 281. 4 2 Am S R 58 

46. Ala Fit‘s A .Sons v Lowery, 
147 So 1J6 226 Ala 329 

47. Tex —Berryman v Norfleet, Civ. 


App, 41 SW2d 722, error 
missed 

Petition held sufUcient 

Petition held to contain sufTlcicnt 
allegatioiiH of fraud as against gen¬ 
eral demurrers—HfTr\man v Nor¬ 
fleet, Tex Civ App, 41 S W 2d 722, er¬ 
ror dismi.ssed 
Croes hill 

In suit by creditors of husband to 
set aside husband’s conveyance of 
lands embracing the homestead on 
the ground of fraud the wife can¬ 
not maintain a cross bill to avoid 
the convevante of the homestead, on 
the ground that It was exetutod 
without iier vtiluntarv signatuie and 
assent, where she docs not allege 
that the husband "jails to aft" in the 
prenii.ses—Seaman v Nolen, 68 Ala 
463 

4& Mt(h—Evans v Grand Rapids 
L & D R Co, 36 NW 6S7, 68 
Mich 602 

29 C J p 927 note 4 
49. Tex—Garrett v Kat/., Civ App , 
23 S W 2d 4 16 toiieited on othei 
grounds 27 S W 2d 373 
Is sues presented by pleadings 

Wh(*ther makers were estopped to 
denv invaliditv of mechanic's Hen 
sought to be ranctled held presented 
—Garrett v Kat/, supra 

sa Proof admissible under plead- 
lug's 

Averment that joinder by wife in 
eonvpyance of homestead property 
under constitutiun of Florida, was 
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dis-, indiRf d by fraud is •muffle ient basis 
for proof, which, if made would viti¬ 
ate transaction on theorv that, if 
property was homestead, "Joint con¬ 
sent" of husb.ind and wnfe to aliena¬ 
tion thereof was essential—IJghtsey 
V Butts, 104 So 8.32, 89 Fla 185 

51. Tex —Sho.ar Co v Smith, Civ 
App, 250 S W. 727 

52. Ala—Jones v First Nat Bank, 
184 So 168, 236 Ala 606 

53. XUements complainant regnlred 
to prove 

(1) Tiiat the wife was mentally 
incompetent .at the* time she signed 
the instrument—Whittington v Mc- 
Masters 109 P 2d 228, 188 Okl 334 

(2) That a subsequent purchaser 
of the homestead was not an inno- 
cimt purchaser, although the homc*- 
stc'ad ovvnc'rs wore in possession .it 
the time of his purchase—Stephen¬ 
son V Mallett, TtxCivApp. 240 S 
W 633, error refused. 

(3) That assignee of vendor’s lien 
note had notice of the simulated 
character of the sale— Strauss \ 
Friedman, Tex Civ App , 109 S W 2d 
553, error dismissed 

(4) Mortgagee’s knowledge or no¬ 
tice, when executing refinancing 
mortgage, of unrecorded contract 
under which the> claim homestead — 
Brooks V Capps, 115 So. 864, 217 Ala 
375 

Bignatnra and acknowledgment 

(1) Married woman suing to set 
aside mortgage apparently executed 
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the homestead character at the time of the convey¬ 
ance or encumbrance complained of,®^ and for this 
purpose it is necessary for him to show every fact 
or element essential to give the land a homestead 
character,55 including the extent and value there- 
of.56 On the other hand defendant has the burden 
of prcx)f as to matters of affirmative defense 57 In 
a suit to foreclose a vendor’s hen, in which de¬ 
fendant husband and wife claim that the sale was 
simulated and the lien void because it was a lien 
on homestead property prohibited h> statute, the 
burden of proof is on the spouses to prove the sale 
a simulated one 58 In order to avoid a conveyance 
on the ground that the wife of the grantor did not 
join therein, it must be shown that he had a wife 
living at the time when the conveyance was made 59 
If the owner attempts to avoid a hen created by 
him, alleging that the homestead was free from pri¬ 
or equities and encumbrances and that the hen was 
not a substitution for them, he must prove that the 
former have actually ceased to exist, and mere ev¬ 
idence of lapse of time sufficient to outlaw them is 
not sufficient 50 if the parties seek to set aside a 
conveyance of the homestead on the ground that it 
was obtained by fraud, the burden is on them to 
prove the fraud alleged ,5^ and where this is based 
on the violation of a relation of trust and confi¬ 
dence, complainant has the burden to show that 

by her eovonriK: homestead had bur¬ 
den to ORt.iblish that she did not sig'n 
and atknowJtd«:( il—'Walthall v Mc¬ 
Arthur, 48 S W 2d 227, IS.i Ark 437— 

Johns V McNutt, 276 S W Sf.S, 160 
Ark 1211 

(2) In suit to foreolc)se deed of 
trust covenng^ houu'stcad, where the 
wife denies I hat she sigru-d or ac¬ 
knowledged the deed of trust but 
fails to verify her answer, she has 
the burden of proving that she did 
not sign and dcknow ledge it—Calla¬ 
way V Ashb>, ns S W 2d 907, 192 
Ark 929 

(3) In ^uit by husband to oniom 
sale of mortgaged property, the hus¬ 
band has the burden of proving that 
his wife s signature to the mortgage, 
concurring in the homestead waiver, 
was a forgery Barron v Jackson 
IViiish Bank 168 So 90, 184 Ba 886 

54 Okl—Norton v Kelly, 156 P 

1161 57 Okl 222 

29 C .7 p 92 7 note 6 

55 Tex —Murphy v Lewis, Civ 

\pp, 198 SW 1059 

29 C J p 927 note 7 
56. ND—Sovertson v I*eoples, 148 

V W 1054, 28 N D 372 
Talne in ezeesB of Btatntory amonnt 

Til ' burden is on those claiming 
under a husband’s deed of a home¬ 
stead in which the wife did not Join, 
to show that the value of the prem- 
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such relation existed.®^ When the wife, during 
coverture, is induced without adequate considera¬ 
tion to release or renounce her homestead interest, 
the burden is on the husband or those thereby ben¬ 
efited to show that she fully and voluntarily entered 
into the conveyance with a full knowledge of her 
interest in the estate and its approximate value 53 

Under a statute which forbids mortgaging home¬ 
stead premises except for specified purposes, a trust 
deed cannot be avoided by proof of the homestead 
character of premises at the time of executing the 
deed, but it must be shown not to have been given 
for any of the claims excepted from the statutory 
prohibition 5^ However, under such a statute, in 
an action liy a debtor to cancel a transaction which 
grew out of a preexisting indebtedness in which the 
debtor conveyed his homestead to his creditor and 
then leased the property, the burden is on the cred¬ 
itor to show that the debt was extinguished and 
that the deed and lease contract did not represent 
a mere change in security 5^^ 

Admissihihty The rules governing the admissi¬ 
bility of evidence in proceedings to set aside or can¬ 
ed instruments in writing generally, sec Cancella¬ 
tion of Instruments § 70, control its admissibility in 
suits to avoid a conveyance or encumbrance of 
homestead property 56 A previous declaration of 

Cancellation authorized 

A murr lod woman Ignorant of 
rights in real estali* owned by him- 
band and induoed to sign a deed bv 
which she giatuitously renounced 
her right of ownership of an entire 
homestead for a life Interest In one 
half of il. In reliance on representa¬ 
tions by her husliand and his friends, 
was entitled to ram t llation, although 
the deed may have been signed vol- 
unUirilv when those who benefited 
by the deed failed to show that she 
had voluntaniy made the c'onvev- 
ance with full knowledge' of her In¬ 
terest and its appi oxiiiiate value — 
Me('*oll()Ugh V Me(\)llough, supra 

64 Tex—Toole v Dibrcll, Civ App , 
29 K W 387 

66. Tex—Mosher Steel & Machinery 
Co v Nash, Civ App, 6 S AV 2d 
158 error dismissed 
60 Tr'x — Mosher Steel & Machinery 
Co V Nash, supra 
Evideuce held admlzsihle 

(1) St.itf'ment of agent of grantee 
as to indebtedness of grantoi to 
grantee and Its possession of a lien 
on the homestead was admissible, on 
the issue as to whether deed was In 
reality a mortgage—Mosher Steel & 
Machinery Co v Nash, supra 

(2) In suit to invalidate trust deed 
on Rround that some of signers of 
deed were married and occupying 


ises exceeded one thousand dolhirs — 
Karsten v AVinkelman, 71 N E 45, 
209 111 547 

57. Abandonment by spouse 

"Where title to the premises was 
in plaintilf, the burden is on di*f(*nd- 
ant to prove the defense that plain- 
tifC’s husband aliandoned her for such 
a 7 )er lod prior to the execution and 
delivery of the instruments as en¬ 
abled her, under the statute, to make 
a valid conveyance of her homt stead 
without being Joined b\ her husband 
—Tdvlor V Bunyard 239 I* 131, 111 
Okl 146 

Intent to abandon 

Where plaintiff’s evidence estab¬ 
lishes the homestead character of the 
premises, the burden is on defend¬ 
ant to establish the intention of 
plaintifT to abandon them as a home¬ 
stead—Taylor v Bunvard, supra 

58. Tex—Coskrey v Morrison Civ 
App , 91 S W 2d 902, error lefuscd 

59. Tex—McLean v Ellis, 16 S W 
394, 79 Tex 398 

60. Tex—Gillum v Collier, 53 Tex 
592 

61. U S —Connecticut Gen L Ins 
Co V Weldon, D C Ala, 246 F 265 

62. Ala—Boothe v Heed, 159 So 
218, 229 Ala. 690 

63. Ala—McCollough v McCol- 
lough, 185 So 417, 237 Ala 77. 
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homestead is admissible in evidence where the va¬ 
lidity of a conveyance of an alleged homestead is 
involved.®'^ The wife may disprove her consent to 
the instrument by showing that it was obtained 
from her by fraud Should the wife rely on the 
fact that fraud has been practiced on her by the 
husband in behalf of the grantee or mortgagee, the 
latter may show, by affidavits, that he acted m good 
faith and for a valuable consideration, and if no 
counter-affidavits are presented, such purchaser may 
proceed to assert his claim against the homestead, 
and to that end may obtain a dissolution of an in¬ 
junction against him Where the deed is inef¬ 
fectual to convey the homestead hut may pass the 
excess above the statutory amount, as considered 
supra § 146, the fact that such excess existed can be 
ascertained by proof of the consideration agreed to 
be paid by a grantee who received his deed several 
months after the execution of the deed in question, 
and by proof of the value at the time of trial 
A defective deed improperly acknowledged by the 
wife may be introduced in evidence where there is 


proof of possession taken under itJ^ In ejectment, 
where defendants claimed under a deed from plain¬ 
tiff and his wife, evidence that the grantee paid 
nothing for the homestead conveyed to him is ad¬ 
missible as affecting his own right, and contingent¬ 
ly that of his grantee, to protection as a purchaser 
for value 

Weight and sufficiency In conformance with the 
general rules relative to the weight and sufficiency 
of the evidence m proceedings to set aside or can¬ 
cel instruments in writing, discussed in Cancella¬ 
tion of Instruments § 71, which apply in proceed¬ 
ings to avoid a conveyance or encumbrance of 
homestead property, complainant is required to estab¬ 
lish by a preponderance of the evidence the various 
matters as to which he has the burden of proof,'^^ 
such as that complainant did not sign and acknowl¬ 
edge a mortgage apparently signed and acknowl¬ 
edged by her In the notes cases are referred to 
in which the sufficiency of the evidence has been 
considered as to various questions in issue,such 


land convovod as a homestead and 
that their spouses did not siffn deed, 
exclusion of evidence of common-law 
marrlaffc was error —Jones v La- 
mensdorf, 167 So 624, 175 Miss 665 

(3) In suit to cancel deed, exclud- 
Ingr evidence that plaintiffs lived on 
land as homes lead with dcfend.'inl'b 
knowledge when deed was executed 
was error—l^edhcllGr v Wright, 
TexCivApp, 13 S W 2d 388 

( 4 ) In suit to cancel deed as hc- 
Insr In fact mortgatfc on homestead, 
evidence showin /5 conversations and 
neprotintlons between parties when 
Instrument was exeiutcd was im¬ 
properly excluded—Keelv v Carpen¬ 
ter. Texriv\pp. €7 S W 2d 328. er¬ 
ror dismissed 

Bvldence held InadmisBlbl* 

In suit to cancel trust deed on 
R-round that mort^nfi-ed property was 
homestead of mortgagors at time of 
execution of deed, permitting mort¬ 
gagor to testify that she did not 
iLad trust deed which she signed 
and acknowledged before notary 
r»ublic was terror—Lic Master v 
Farrington, Tex Civ App , 103 R W 2d 
189, error dismissed 

07. Cal—C.iaves v Baker. 8 P 691, 
68 ("al 133 

08, Tex—^Westbrooks v Jeffers 33 
Tp\ 8 b 

2,0 CJ p 0J7 note 15 

00. Minn—Plneo v HcfTelflnger. 12 
N.W '522, 29 Minn 183 

70. Ill —Barrows \ Barrows, 28 N 
E 983. 138 111 619 

71. Tex —Coshy v Stimson, Civ 
App, 26 S.W 275. 


72. Ala—Oilley v Denman, 64 So 
97. 185 Ala 361 

73 . Ark—Walthall v Me Vrthur 48 
.SW2d 227. 185 Ark 437 

74. Ark—Walthall v Mf \rthur, su¬ 
pra 

75. Svidaactt hald snflLcieat 

( 1 ) To show that defendant s hus¬ 
band had not abandoned defendant 
or their homestead when she ex<*cut- 
ed trust deed, on foreclovure of 
which plaintiff purchased land, so 
that deed, in which husband did not 
join, was void —Gardner v (^ook, 
Miss. 158 So 150 

( 2 ,) To authorize verdict for plain¬ 
tiff against claims of original ven¬ 
dor's wife that the land involved 
was her separate estate and was the 
homestead that the deed executed 
hy her was not delivered, and that 
sale was never consummated, on 
ground that plaintiff was a bona fide 
purtliaser and that vendor’s wife 
know of, and participated in, mere 
simulation of sale--l>ulton v Kin- 
sc^V, TexCivApp, 124 S W 2d 4 16 
BvldeiLce held to snstoin findingB 

(1) That because of a defcf live ac¬ 
knowledgment the deed was void — 
Rhodes v Davis, 28 N E 2d 113, 374 
Ill 65 

(2) That wife had abandoned the 
husband at ihc^ lime of the f<»n\ov- 
unce—Graham v Ilollandsworth 
i;)rilling Co , Tex Civ App , 169 S W 
2 d 1001 , error refused 

(3) That I onsideralion for convey¬ 
ance of land was paid in full on exe¬ 
cution of deed to plaintiff’s husband, 
in suit to cancel husband’s deed of 
trust lien, thereafter given, which 
contained recital that it was to se¬ 
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cure a part of the purchase money — 
Rower V Nelson, TexCivApp, 138 
S W 2d 601, error refused 

(4) That subsequent purchaser of 
the homestead property did not pay a 
valuable consideration therefor — 
Stephenson v Mallett TexCivApp, 
240 SW 633, eiror refused 
Bvideoce held iasafflclent 

(1) To authorize cancellation of 
the instrument 

Fla—I’arrish v Robbirds, 200 So 
925, 146 Fla 324—Daniels v Merc¬ 
er, 141 So 189 105 Fla 362 
Tex—-Greer v Franklin Life Ins Co, 
Civ App , 109 S W 2d 30,5, error dis¬ 
missed 

(2) To support a Judgment for de¬ 
fendants—Taslor V Runyard, 239 
P 131 111 Okl 146 

(D To show notice to mortgagee 
of unref orded instrument under 
which coniplainaiit claims—Brooks 
V (^apps, 113 So 864, 217 Ala 17.5 

(4) As a matter of law to show 

notice to holder of note and hen at 
time of execution thcieof of son’s se¬ 
cret title or inteiest m land claimed 
under equitable partnc'rship and al- 
Itged parol gift so as to subordinate 
hen to son’s cldim of homestead — 
Thornton v (."entral Loan Co, Tex 
Civ App, 164 S W 2d 248, error re¬ 

fused 

(5) To authorize finding that era¬ 
sure of name of original grantee and 
substitution of name of another in 
place thereof was made with knowl¬ 
edge and consent of wnfe of grantor 
—Tuckei V Kanalzar, 23 N E 2d 823, 
373 Ill 162 

(6) In surviving widow’s suit 
against transferee of deed of trust 
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as whether the property involved was homestead 
property,*^® whether the mortgagee had notice of 
the homestead character of the premises wheth¬ 
er the wife signed or acknowledged the instru¬ 
ment whether the conveyance was executed by 
the wife under duress whether the wife was 


mentally incompetent when she executed the in¬ 
strument;*® whether the transfer was the joint act 
of the spouses;*^ whether or not there was fraud 
in the transaction whether the transaction was 
a simulated sale in violation of law whether de¬ 
fendant had knowledge that the sale was simulated 


to recover title and possession of 
land and for cancellation of deed of 
trust and transfer thereof on ground 
that notes, which were signed bv 
widow's husband and secured by deed 
of trust, were not given for purchase 
Tnf)ne\ and that land was the hoino- 
st^ad of widow and husband when 
notes were given, evidenfe did not 
disclose a contiact for a vendor’s 
lien, other than the deed of trust — 
Bower v Nelscm, Tex Civ App , 138 
S W 2d 601, error lefused 
Conclusivcness of recitals in certifi¬ 
cate of ac knowlf'dgmcnt. 

Generally see Acknowledgments §5 
121-124 

Of a conveyance or encumbrance of 
homestead property see supra § 
137 

76. Evidence held suffleient 

(1) To show that the property in¬ 
volved was home,stfad properly 
Fla—lahn v I’urvis, lOy So 340, 

lin Flfi 354 

Tex--Greer v Franklin TJfe Ins Co, 

Civ \pp, 109 S W 2d 305, error dis¬ 
missed 

(2) To shc)w that plaintiff aban¬ 
doned the land as her homestead pri¬ 
or to the execution of the deed — 
Whitmire v Thraves, 238 P 400, 111 
Okl 15 

(J) To support finding th.it at time 
of cxicution of deed of trust gran- 
lots had not ceased to occupy the 
premises as a heunestrad—L. Simp¬ 
son Bumht r Co v Craig, Tex Civ 
App 84 S W 2d 882, error dismissed 

(1) To sustain finding th.it .5 ( time 
of signing d< ed the land was not 
wortii one thousand dollars—Loguo 
V Von Alrnen, 40 N E Jd 73 379 Ill 

208, 140 A E K 251 Rhodes v Da¬ 
vis, 2S NE2d 113, 374 Ill 65 
Evidence held Insufficient 

(1) To show that property In- 
vol\id uas homc^slead property — 
Guerra v Gar/a, TexCivArip, 93 S 
W Jd 5 5 7—R.igh v-MeWill aims J^um- 
hc r <'o v Davidson, Tex Civ \pp , 178 
SW 785 

(2) To prove that husband was 
head of family residing in state 
win n deed executed by husband to 
w'lfe and claimed to bf conveyance 
of homestead was executed—Gil¬ 
more V Gilmore, 16'6 So 214, 123 Fla 
38 

77. Evidence held snfflolent to show 
notice—Mitchell v Morgan, Tex Civ 
App , 166 S AV 883 

78. Evidence held Bmfficlent 

(1) To show that the wife did not 


sign or acknowledge the Instrument 
\rk—Callaway \ Ashby, 96 S W 2d 
907. 192 Ark 929 

Da—Barron v Jackson Parish Bank, 
IGS So 00. 184 La 886 
Tex —Texas Osage Co-op Royalty 
T’ool V Kemper, Civ App , 170 S 
W 2d 819 

(2) To sustain findings that wife 
did not sign or acknowledge mort¬ 
gage on homestead 

Ark — Walthtill v McArthur, 48 S 
W 2d 227 185 Ark 437—Hall v 

Mitchell, 1 SW2d 59. 175 Ark 641 
N I>—H.izlctt v Mathieu, 220 NW 
617, 57 N n 57 

(3) To warrant fieding that wife’s 
sign itiiri and acknowledgment of 
deed Were not forged—Johns v Mc¬ 
Nutt. 276 SW 850. 169 Ark 1211 

(4) Ccrtific.ite of officer who was 
shown to be a man of high ch.u.uler 
and well acnuainted with his ofTU lal 
business ond proof th it ih'’ hushuid 
p.oid rent for the property during his 
lifetime th.it the w^te knew of this, 
and after her hush.nnd’s dcuith she 
paid rent on the premises for a time 
and then voluntarily snriendc'red | 
Diem to the grantee, and that the 
hill to avoid th<' conveyance was not 
filed until aflcT (he death of the hus¬ 
band and the ofliter warranted find¬ 
ing thit the wife signed and ac¬ 
knowledged the deed —Yost v Alder- 
son 58 Miss 40 

Evidence held insufficient to sup¬ 
port finding that mortgage of horne- 
stc .ad of niairnd man w is signed hv 
W’lfo—Oarlie \ Rowe, 221 NW 719, 
197 Wis 257, modifl«‘d on other 
giounds 223 NW 93, 197 AVis 257 

79. Evidence held sufficient 

(1) To show that tiie convevami 
W'.is cxcculid hv the wjf<‘ under du¬ 
ress Il.avden v Latch, 182 N W 868, 
191 low^a 469 

(2) To show that the conveyance 

was not executed hy^ the wife under 
duiess—Allen v SpensJey, Wis , 202 
F 62 120 CCA 378 

Evidence held insufficient to show 
Witt’s signature was obtaintd by du¬ 
ress 

Ala—Nelson v' First Nat Bank, 113 
So 2‘D, 216 Ala 349 
Tenn—J’lrllf v l*irtle, 60 S W 2d 
172 lb6 Tenn 180 

80. Evidence hiAd sufficient to show 
insanity—Hayden v Latch, 182 N 
W 8fa8, 191 Iowa 469 

Evidence held insuffieient to show 
mental incompetency of wife at time 
of execution of instrument—Whit- 
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tlngton V. McMasters, 109 P 2d 228, 
188 Okl 334 

81. Evidence held sufficient to show 
transfer was the joint act of the 
spouses—Kinaoll v Thomas, 124 P. 
220 , IS Cal \pp 683 

82. Evidence held snfflolent 

(1) To sliow fraud—Fontenot V. 
White, 242 I’ 854, 115 Okl 248 

(2) To show that wife's signature 
was obtained by fraud—Gill V 
Flymn, Tex Civ App, 175 SW 853 
Evidence held to sustain findings 

(1) That no fraud or undue influ¬ 
ence was practiced on (omplainant -- 
Boothe V Reed. 159 So 218, 229 Ala 
690 

(2) That a iclition of tru.st and 
eontlilenro did not exist between com¬ 
plainant and mortgagee's trustee — 
Tioothe V Heed, supra 

Evidence held insnfficiont to show 
fraud III the procurement of the in- 
slmment—Nelson v First Nat 
JLink, 113 So 291, 216 Ala 349 

83. Evidence held sufficient 

(1) To show transaction a simu¬ 
lated sab 

L.i-"Clirke V Oden, 99 So 605, 155 

I^a 801 

Tex—Vogel v Zipp, Civ App , 90 S 

W 2d 668, 01 ror disrn 
29 CJ p 927 note 31 

(2) To show that sale was gen- 
uint —Coskiey v Mon ison, Tex Civ 
App, 91 S W 2d 902, error refused 

(3) To •■ustain finding that con- 
vevar!<e w.m an absolute sale and not 
a mortgage — Anderson v Barnwell, 
(^ivApp 52 S W 2d 96, affirmed in 
oarl Anderson v Binwley, 86 S AV 2d 

' t 126 Tex 182—Flvnn v Citizens’ 
V.al Bank of \\ k o, TfvCivApp, 31 
S W 2d 185, error it^fu'-c'd -Oisburn 
V First kSlale Bank of Sulphur 
Siuings TfxCivAjip, 291 SW 225 

(1) To .sustain finding that as- 
^igmi vendor’s Hen notes made 

agrt'^rmuit with debtois and a iiroth- 
(1 of oiM of the deblors whereby 
debtors (onvcyid homestead to the 
l)iother feu sole purpo-ie of cre.iting 
a niortg.ige lien against homestead 
proi)crtv arid that deed was not in¬ 
tended to convey title—Itiveia v 
Westbrooks, Tex Civ App, 126 SW 

2 d 16 error refuaed 

Evidence held insufficient to war¬ 
rant finding that the transaction 
constituted a mortgage on the home- 

t( ad and not a sale thereof—Hal- 
^orri v McKinley, Tex Civ App, 64 

S W 2d 1060, error dismissed. 



§ 154 


HOMESTEADS 


40 C.j.g. 


and the conveyance intended as & fnortgage 
whether the homesteaders were estopped to deny 
the invalidity of the lien sought to be canceled;*® 
whether the contract was without consideration 
and whether there was not a sufficient and proper 
delivery of the instrument 

d. Trial 

On conflicting evidence questions of fact should be 
eubmitted to the Jury, where the trial is to a jury, 


under proper instructions. The judgment must be iup^ 
ported by the findings and the evidence. 

In suits to avoid a conveyance or encumbrance of 
homestead property, which are tried to a jury, is¬ 
sues of fact as to which there is substantial evi¬ 
dence in support thereof, or as to which the evi¬ 
dence IS conflicting, should be submitted to the 
jury ** However, under proper circumstances the 
court may direct the verdict ** Proper instructions 
on the various issues submitted should be given, 


84. XSv'doiLos hold snfllclont 

(1) warrant finding that bank, 
taking: vondor’M lien noleH as nerur- 
Ity for niont'v loaned to vendors and 
vendee, kie-w that land conveyed was 
vendor'.’ hornehtead and that pale 
was sinuilated to en< umber it with 
Hen—("hipman v Clark, Tex Civ 
App, 2BJ SW 161, affirmed. Com 
App, 276 SW 107 

(2) To warrant finding that de¬ 
fendant purr based land without 
knowledge that deed to his grantor 
was intended as mortgagre-—Allen v 
Norlhcutt, Tex Civ App, 6G S W 2d 
403 

(5) To sustain finding: that as¬ 
signee of Hen was innocent pure bas¬ 
er—fJariPtt v Kal/, Tex Civ App, 
23 S W 2d 43(», correeted on other 
grounds 27 S W 2d ,371 
HvidoiLoe held insttldcleiit 

t'^ontinued oc<upan(V of homestead 
premises after conveyance thereof 
was not, as matter (»f law, proof 
that assignee of vendor’s lien note 
had notice that conveyance was 
mfrelv a pretended sale for purpose 
of obtaining money on the horne- 
stc'ad—Strauss v Friedman, Tex Civ 
App, 109 S W 2d error dismissed 

85. Bvidenoe held BnlBcient to es- 
tablish estoppel to deny invalidity of 
Hen—Carielt v Katz. TtxCjv App, 
2,3 S W 2d 436, corrected on other 
grounds 27 S W 2d 373 

80 Zvidenoe held sufllcleiit to show 
contract was without consideration 
—Sabens v Cochrum, Tex Civ App . 
292 SW 281 

87. Svldenoe held stifflclent 

(1) To show mortgage was not de- 
livt-red 

Minn—Tomlinson v Kandiy^ohl 

t\>unty Hank, 202 N W 494, 162 

Minn 230 

Tox—Sabins v Cochrum, Civ App , 
292 S W 281 

(2) To siiow thal the mortgage 
was never iincondilionnllv delivered, 
although riMoidul —Willis v Spons- 
ler 219 N W .3S1, 117 Neb 1 

88 . Tc'x—Pickett v Dallas Trust & 
Sa\mgs H ink Com Vj>p , 21 S IV 2d 
334, reversing. ri\ \pp , 13 S W 2d 
19.3 

Zesaes held for Jury 

(1) VVht'lhei deed sought to be 
canceled by giaiitors was properly 


acknowledged for convc'yance of 
homestead—Haird v Hnvcock, Tex 
'^^jvApp, 94 S W 2d ll.S."; error dis¬ 
missed 

(2) Whether wife had atiundoned 
grantor prior to execution of deeds 
for no fault of his so as to prec lude 
wife from claiming homestead—Gra¬ 
ham V Hollandsworth Drilling Co , 
Tex Civ App, 169 S W 2d 1001 error 
re* fused 

(3) Whether broker was agent of 
assignee of vendor’s Hen note and 
knew transaction was to obtain loan 
on homestead—Pickett v Dallds 
Trust & Savings Hank, Tex (N>m 
App, 24 S W 2d 354, reversing, (^iv 

Vpp, 13 SW2d 195 

(4) Whether mortgagor, who in- 
eludc'd home&tc»ad In trust deed, re¬ 
lied on mortgagec*'s represent itions 
that placing homestead in deed was 
mere formality and that It would 
be In no danger of foreclosun — 
Hotge V Dunlap, Tex Civ App, 91 S 
W 2d 905, error dismissed by agree¬ 
ment 

(5) Whether transactic^n was a 
simulated sale and the deed in fact 
a mortgage on the homestead —Ang¬ 
lin V Cisco Mortg Loan (^) , 141 S 
W 2d 9.35, 1.35 Tex 188, reversing. 
Civ App, J18 S W 2d 817—Brannon 

V Gartman, Tex Com App, 288 SW 

817, reversing Gartman v Brannon, 
Civ App, 270 S W 255—Hod River 

Nat I>Hnk m Clarksvilb v Latimer, 
Tc \ Cu App , 110 S W 2d 232— 
Strauss V Friedman, Tex Civ \pp, 
109 S W 2d 653, error dismissed— 
Hunt V (\ass c^ountv, Tex Civ App, 
10'6 S W 2d 810—Keetv v Carpenter 
Tex Civ App 67 S W 2d 328, error 
dismissed—Flynn v^ Citizens’ Nat 
B.ank of AVneo, Tex Civ App, 31 S W 
Jd 185, error refused 

(6) NVhether purchaser of vendor’s 
Hen notes on hom«*stead piopertv 
ind noticN or knowledge of simulated 
nature of sale transaction—Strauss 

V Fi It dman supra—Hunt v. Casa 
Countv, supra. 

(7) AN helhi r bank that subse¬ 
quently' took mortgage from grantee 
was protected as a bona fide pur¬ 
chaser, in a suit to set aside deed of 
homestead property as constituting 
mere pretended sale and intended as 
mortgage —Red River Nat Bank In 
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Clarksville v Latimer, Tex Civ App, 
110 S W 2d 232 

(8) Waiver of grantee’s fraud by 
grantor’s wife—Graham v Apple, 
Tex Civ App. 287 SW 1107 
Proof regnired to make Jury oasa 

To make a c.asp for the jury in a 
suit to cancel deed as being In fact 
a mortgage on homestead, plaintiffs 
must show that they executed and 
delivered the instrument and defend¬ 
ant accepted It with intent that it 
should have effect as a mortgage — 
K«‘elv v Carpemter, Tex Civ App , 67 
S W 2d 328 error dismissed 
QuastioxLB beld to be gneetione of 
fact 

(1) Whether the premises have 
been abandoned ns a homest<*ad — 
Taylor v Bunvard, 239 P 131. Ill 
Okl 116 

(2) Whether or not the transac¬ 
tion was a pretended sale only not 
intended to pass title—Bed River 
Nat T3ank in Clarksville v Latimer, 
Tc'xCivApp, 110 SAV2d 2.32 

89 T<x—Bell v Remirez Civ App , 

299 SW 655 

Direction of verdict held proper 

In suit to recover bind which was 
conveyed iiy deed of trust to scsiirc 
a note and sold on default, and 
which was cbiuried as a homestead 
after notice of sale, the facts that 
no other land was claimed as a 
homestead when deed was c'xecuted, 
that plaintiff was using it for farm¬ 
ing, that lie had madi plans to move 
with his family llicreon pru)r to exe¬ 
cution of deed of trust that he e ould 
neitiier read nor write and under¬ 
stood that deed did not cover part 
claimed, authorized instiULled ver¬ 
dict for plHintitt—Tililif'r v Perez, 
Tex Civ \pp, 277 SW’' 1S9 

90. f)kl—Warden v Kerns, 233 P 

1018, 108 Okl 115 
Instruction held erroneons 

Instruction on abindonrnent of 
homo'.lead by husband without cjual- 
Ifying it as to duration theieof in 
suit to cancel convev.inoe of land as 
homestead was prejudicial error — 
Warden v Kerns, supra 
Clarity 

Issue as to whether mortgagee 
represented to mortgagor that mort¬ 
gagor's homestead was being put in 
trust deed as mere formality and 
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but instructions should not be given on issues not 
raised.^^ 

The judgment must be supported by the findings 
and the evidence A judgment invalidating the 
conveyance of a homestead is supported by find¬ 
ings that the contract to convey was without con¬ 
sideration and that the conveyance was never de¬ 
livered for the purpose of taking effect 

e. Review 

The appellate court, on Its own motion, and regard* 
less of whether or not the question was presented in 
the lower court, may declare invalid an alienation of a 
homestead where it appears that both spouses did not 
consent thereto. 

The public policy against permitting one spouse to 
alienate any interest in the homestead without the 
consent of the other is so strong that, regardless 
of whether or not it has been pleaded in the lower 
court and whether or not there is a shift of the¬ 
ories on ])laintifT’s part in the appellate court, where 
It clearly appears that a homestead has been alienat¬ 
ed without the consent of the other spouse, the ap¬ 
pellate court can on its own motion declare the 
alienation to be void 

§ 155. Nature and Conditions of Relief 

a In general 
b Rents and profits 
c Improvements 

a. In General 

The avoidance of c conveyance of a homestead, In¬ 
valid because in violation of a prohibition against the 
alienation of the homestead by a married man without 
the consent of his wife, will be as to the interest of 
both the husband and the wife The cancellation of a 
homestead conveyance will not affect the rights of a 
lienholder whose rights attached prior to the execution 
of the conveyance avoided 

Under constitutional and statutory provisions pro¬ 
hibiting the alienation of the homestead by a mar¬ 


ried man without the consent of his wife, evidenced 
in the manner required by law, in a suit by the 
wife to avoid a conveyance on such grounds the 
relief granted will not be limited to an avoidance 
of the conveyance as to the wife’s interest only, 
but It will be held void and inoperative to convey 
any interest in the premises of both the husband 
and the wife If the wife of a homesteader pro¬ 
cures the cancellation of an agreement between an 
unpaid vendor, the husband and a third party, 
whereby a previous conveyance to the husband is 
replaced by one to the third party, thus defeating 
the wife’s rights in the premises as a homestead, 
the relief granted to her will not defeat the rights 
of the unpaid vendor to his lien against the land for 
purchase money.^® 

b. Rents and Profits 

The possessor of a homestead under an Invalid con¬ 
veyance must account for the profits received therefrom 
or Its rea-sonable rental value, but the wife is not en¬ 
titled to income from the homestead which accrued 
when she was living apart from her husband or which 
became personalty under the control of her husband 

One who obtains possession of a homestead under 
an invalid conveyance may be required to account 
for mesne profits leccived by him‘^'< or for the rea¬ 
sonable rental value of the premises but if the 
beneficiaries of the homestead have enjoyed the pro¬ 
ceeds of the conveyance, such proceeds may be set 
of! against the claim for profits Where a wife 
living apart from her husband received a mortgage 
on the homestead to secure a postnuptial settlement 
and subsequently foreclosed the mortgage, she was 
not entitled to recover rents and profits during the 
years of nonoccupancy against the holder of a void 
deed from her husband alone ^ Where a convey¬ 
ance of property which was community property 
and the homestead of husband and wife is canceled 
because of a defective acknowledgment by the wife, 
income from the property w^hich accrued prior to 


tint it would be in no dan>jcr of 
fortM losurt was hi’ld not misleading', 
«mbi^,uou'^, or confusing—Kotge v 
Dunlap, Tex t’'lv \pp , 01 S W 2d 905, 
erior dismissed by agreement 
91. Okl —Warden v Kerns, 233 P 

104S, lOS Okl 115 
92 Juderment held proper 

(1) Judgment denying (‘drioellation 
of instruments was proper where ju¬ 
ry did not find that pioperty was 
plaiMtifls' homestead when they exc- 
culcd note to defendants, and did 
find that deed from plaintiffs to de¬ 
fendants was not intended as mort- 
g igf*—Ilagar v McCaskill, Tex Civ 
App , 9S S W 2d 367 

(2) Findings that wife was pre¬ 
cluded by abandonment from claim¬ 


ing homestead and attacking hus¬ 
band’s mineral deeds because of 
wife’s failure to join in their execu¬ 
tion were not Insufllcient to support 
judgment for grantees because of 
absence of finding that husband and 
wife had lived apart for ten years 
prior to execution of deeds, since, to 
eonstitute "abandonment" it was not 
necessary that they should have 
lived apart for ten years, which is 
the time necessary to constitute a 
ground for divorce—(Iraham v Hol- 
landsworlh Drilling Co, Tex Civ 
\pp, 169 S W 2d 1001, error refused 

93. Tex—Sabens v Cochrum, Civ 
App, 292 SW 281 

94. Minn—Craig v Baumgartner, 

254 NW 440, 191 Minn 42. i 
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95. Tex—Stallings v Hullurn, 35 S 
VV 2, 89 T(‘x 431—Rogers v Ren- 
shaw, 37 Tex 625 

96. Tex —Cadwallad(*r v Campbell, 
tbv \pp , 31 S W 829 

97. N D—Swingle v Swingle, 162 N 
W 912, 36 N D 311 

29 CJ p 92S note 35 

98. Tex—Clark v Tullev, Civ App , 
200 SW 605, error dismissed 

99 (la—Taylor v James, 34 SE 
674, 109 Ga 327—Timothy v 

Chambers. USE. 598, 85 Ga 267, 
21 Am S R 163 

1 . Okl —Whelan v Adams 3 45 P 
1158, 44 Okl 696, LHA1915D 551 
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the cancellation became personal community prop¬ 
erty and passed under an assignment by the hus¬ 
band to the grantee 2 

c. Improvements 

In general a purchaser of homestead property under 
a void conveyance is not entitled to reimbursement for 
improvements placed on the premises, particularly where 
he knew of the facts which invalidated the conveyance, 
but in proper cases innocent parties may be protected. 

A court of equity c<innot fasten a lien on the 
homestead for improvements made by one in pos¬ 
session under a void contract of purchase on the 
theory of an equitable estoppel, for this would be 
doing indirectly by the machinery of a court what 
the parties could not have done directly except in 
a certain manner^ If the purchaser of honiesiead 
jirojierfy places imjirovcinenls on the picmiscs, 
knowing the homestead rights of a widow therein, 
the irnjirox ements inure to the beneiit of her estate 
However, the grantee of a wife, to whom the hus¬ 
band made .in inv.ilid conveyance of the homeste.id, 
IS entitled to be reimbursed for the value of per¬ 
manent improvements he placed on the premises 
less the value of timber or other pioperty he took 
there fiom dm mg his occupancy, in a suit by the 
heirs of the husband in which cancellation of the 
conveyance from the husband to the wife and from 
the wife to her grantee is granted ^ Where im¬ 
provements are erected at the loint expense of the 
cotenants, and one of them occupies the improve¬ 
ments by consent of the other, and claims his home¬ 
stead estate theiein, if the land is afterward parti¬ 


tioned, the occupant is entitled to his homestead es¬ 
tate, and the other cotenant is entitled to one half 
of the value of the improvements erected at the 
joint expense of both ® 

§ 156. - Restoration of Status Quo 

Conformably to the general rule« as to the restora¬ 
tion of the status quo, a return of the consideration 
paid IS ordinarily a condition precedent to relief in suits 
to avoid instruments conveying or encumbering home¬ 
stead property, but it is not ordinarily required of per¬ 
sons who did not themselves receive the consideration, 
or where the return thereof would establish a lien on 
the homestead in violation of the policy of the law, or 
where the in*strument was obtained through fraud, or the 
grantee was present and knew of its defective execution 

Conformably to the general rules as to the resto¬ 
ration of the status quo, with their limitations and 
exceptions, considered in Cancellation of Instru¬ 
ments § 44, which aic generally applicable in suits 
to avoid instruments conveying or encumbering 
homestead pioperty, an owner who invokes the ju¬ 
risdiction of the court to cancel a mortgage given 
on his homestead, as a condition precedent to such 
relief, must offer to restore to the mortgagee what¬ 
ever of \aluc he iccdvcd from such mortgagee at 
the time of the execution of the mortgage Also 
restoration of the consideiation paid is a condition 
of the rescission in a suit by a husband and wife 
to rescind a conv(\ancc of homestead premises, 
where the conveyance was regular in form and sub¬ 
stance and the giaiitcc was ignorant of the defect 
and innocent of anv wriuiq doinj^, ,is whete the con¬ 
veyance was void because of a defeclive acknowl¬ 
edgment of the grantor’s wife,« or the husband’s 


2. Tt'v — (’’'iUs V Groonc, Civ App , 
114 S \V 2d 592 

Rentals under lease 

Wli^-ro instrument exociitod bv 
hvmlianil .md wife assigned half ihiir 
inteu^t In (Jil, Kas and mineral 
rights, suhji { t (() exislinp lc'aM<', hut 
inrludinii: half of rip-hts due under 
such hut ci( knowJedpment 

thereof fatally defective as re- 

.spettM lie’s heriip'^tead inlertsl, and 
l(‘sset undt r prior le.ise hrnuj^ht suit 
to I stahlish rights to lovaltits and 
rentals undet loaso. wherein husband 
and wite obtained caru <‘1 la t ion of lh« 
deftslivt instrument, halt of de- 
terr<‘d rentals \Nhuh lesse(‘ paid into 
court b< foie jiuIhuu nt should be al¬ 
lowed to assi^'tiee, since they wei e 
subjc I t to dis])o«.ai bv husband as 
conimiinily I>eTs^^^alt^ and 
liomestead rights had not inteivened 
—<.vates V tlreenc, supra 

3. Ala—Clark v Biid 48 So 369, 
158 Ala 278, 132 Am S H 25 

Wife's knoirledgre of Improvements 
The wife’s mere tacit knowledge of 
the wrongrful occupation and im- 


prov'cment of a portion of the home¬ 
stead will not necessitate rcimburse- 
mcnl of tlie party making siudi im¬ 
provements as a prerequisite to rc n- 
dition of a judgment restoiing the 
possession to the t.imilv --lOckhardl 
V H, hlecht 29 Tex 130 

4. Ttx—Hillcm \ AA iJliams CO S W 
997, 23 Tex Civ App 268 

5. Fla - Jahn v Purvis, 199 So HO 
143 Fla 354 

6 . Tex—l.cwis V Scllic k 7 S W 
67 1, 69 Tex 379 

7. Ma—Jones v First Nat Bank, 

1S1 So 168 J36 Ala 606—Fsfes v 

Metropolitan Bife Ins Co . 169 So 
416, 2'H Ala 656—Sumners v Jor¬ 
dan 12'3 So 642, 220 Ala 402—■ 
Mai hews \ J S Carroll Mercantile 
Co 70 So 143, 195 Ala 601— 

Haves V Southein Home Building 
& Loan A^s’n, 26 So 627, 124 Ala 
663, 82 Am S R 216—Giddens v 

Bolling 13 So 511, 99 Ala 319— 
Grider v American Freehold Land 
Mortgr Co of London, Limited. 12 
So 775, 99 Ala 281, 42 Am S R 68 
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MPs —Pounds V Clarke, 14 So 22, 
70 Miss 263 

Wife snlng ag vendee of hneband 

A mortgagor’s wife suing as the 
v(nde( of lit r liu>^l)in(l to ranee] a 
morigagt covering the homestead as 
a cloud (m i title on the giound 
of thr in\ iliditv c>f h( r acJenowlcdg- 
rrii nt mu^t a condition pre(<‘dent 
to ( met nation, make restitution of 
tht' irioni'v oi other things of value 
ot)t lined b> th« mortgagoi on the 
supposed valid)tv of the mortgage — 
Fils cVc Sons v Loweiv, 14 7 So 136, 
226 Ala J29 
Snlllciency of offer 

An ofter to set otl against the pTieo 
received a claim against the grantee 
for timber cut on the land and, if the 
value of the* timber is less tiian the 
money received to pay the excess, 
is not a suftlcuent offc’r to return the 
consideration leccuved to entitle 
complainant to relief—Loxiey v 
Douglas, 26 So 998, 12] Ala 575 

& Tex—AVhittlcy v Howerton, Civ 
App, 18 S W 2d 687, error dug- 

missed. 
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incapacity,® or both However, parties who did 
not actually receive the consideration for a convey¬ 
ance or encumbrance of the homestead are not or¬ 
dinarily bound to restore it as a condition precedent 
to having the conveyance or encumbrance can¬ 
celed and when the mortgagee or other alienee 
of homestead property is the actor who invokes the 
jurisdiction of the court in a suit in which one of 
the parties seeks cancellation of the mortgage, the 
owner need not offer to restore whatever of value 
he received as a condition precedent to cancellation, 
the rule requiring such an offer when the owner 
invokes the jurisdiction of the court being inappli¬ 
cable 12 Also a return of the consideration paid on 
a conveyance of the homestead, void for want of 
the wife’s consent, will not be required as a con¬ 
dition precedent to its recovery, where to do so 
would result in the fastening of a lien or encum¬ 
brance thereon which could not be placed thereon 
by the direct and voluntary act of the owner i® If 
the mortgage of the homestead was obtained by 
fraud, the mortgagors need not tender the amount 
of liens paid thereon by the mortgagee in order to 
have the mortgage avoided and where a hus¬ 
band and a third person fraudulently induced the 
wife to deed to the third person her homestead, the 
wife believing that the transaction constituted a 
mortgage, she could have, against a purchaser of 
her vendor’s hen note from the third person with 
knowledge of the facts, cancellation of the note 
and deed, irrespective of her return of the consid¬ 
eration paid her Restoration of the property re¬ 


ceived is not required on the cancellation of a con¬ 
veyance of the wife’s separate property constitut¬ 
ing her homestead, which was void because her sep¬ 
arate acknowledgment was not taken, where the 
vendee was present and knew of such defective ac¬ 
knowledgment It has also been held that even 
in equity, to establish or assert a homestead right 
in opposition to a deed void for usury, neither pay¬ 
ment nor tender of the debt which the deed was 
made to secure is necessary.^^ 

A husband and wife are not entitled to cancel¬ 
lation of an encumbrance or conveyance of a home¬ 
stead which was given in the adjustment of prior 
hens or equities enforceable against it, or to an in¬ 
junction to restrain the enforcement thereof, in the 
absence of payment or tender of payment of the 
amounts expended in the adjustment of the prior 
valid hens or equities So if an equity of redemp¬ 
tion IS sold by an assignee in insolvency, subject to 
the debtor’s homestead right, and the purchaser 
pays a mortgage in which the homestead right was 
released, the insolvent is not entitled to a home¬ 
stead without redeeming from the mortgage al¬ 
though the purchaser’s deed from the mortgagee 
stated that its intent was to discharge the mort¬ 
gage If the debtor had but an equitable title, 
and executed an informal mortgage on the home¬ 
stead to secure the repayment of the purchase mon¬ 
ey advanced for him, and the mortgagee afterward 
acquired the legal title, a court of equity would not 
cancel the mortgage and decree a divestiture of the 


9 . Tex—Pearson v Cox, 9 SW 124, 
71 Tex 2 16, 10 Am S R 740 
Sale to satisfy amonnt due 

The deercc should provide that If 
restoration of the consideration re¬ 
ceived Is not made within the time 
fixed hv the court the Innd should 
be sold to satisfy such sum —Pear¬ 
son V Cox, supra 

la Tex—McFalls v Brown, Civ 
App, 37 SW 781 rehearing, Civ 
App , 36 S W 1110 

11. Wife 

Wile, who did not herself receive 
the proceeds from a conveyance or 
encumhrxnce bv her and her husband 
of th('lr homestead, is not bound, 
wht re grounds exist for the avoid¬ 
ance of such convoance or encum- 
braru e, to return such proceeds as a 
condition precedent to relief—Mc- 
Brooni v Whitefleld, 67 SW 794 108 
Tenn 422—Bradshaw v Van Valk- 
enburg, 37 a W 88, 97 Tenn 316 
Heirs of husband 

The* heirs of a husband who made 
an invalid convc>ance of his home¬ 
stead property to his wife are not re- 
<iuired to leturn the consideration 
paid by the wife’s grantee to the 


wife, which the heirs did not receive, 
in order to obtain a cancellation of 
the conveyance from the husband to 
the wife and from the wife to her 
grantee—Jahn v Purvis, 199 So 34 0, 
145 Fla 354 
Heirs of wife 

Where a wife made a void deed to 
her husband of the homestead for 
the consideration of notes of a third 
partv, which she afterward collected, 
her heirs were not bound to restore 
the consideration as a condition 
precedent to the assertion of their 
claim to the property against the 
husband's heirs, there being no show¬ 
ing that any part of the considera¬ 
tion ever reached complainants—Clil- 
1am V Wiight, 92 N E 906, 246 Ill 
398, 138 Am S R 243 

12. Ala—Estes v Metropolitan Elfe 
Ins Co, 169 So 316. 232 Ala 650 - 
Mathews V J S Carroll Merc'.xn- 
tile Co, 70 So 143, 195 Ala "^O] — 
Clark V Bird, 48 So 359, 158 Ala 
278, 133 Am S R 25 
Homostead exemption allowed with, 
ont payment to mortgagee 
In bill by moitgagee’s tiansferce 
to have mortgage, signatures to 

631 


which were not acknowledged, de¬ 
clared an equitable mortgage, mort¬ 
gagor was entitled to two thousand 
dollars exemption out of proceeds of 
sale of homestead, as against con¬ 
tention that mortgagor was first re¬ 
quired to pay, or otlor to pav, indebt¬ 
edness due transferee as condition 
precedent to allowance of homestead 
exemption—Estes v Metropolitan 
Life Ins Co, 169 So 316. 232 Ala. 
656 

13. Ala—Claik v Bird, 48 So 359, 
158 Ala 278, 132 Am S R 26 

29 CJ p 928 note 49 

14. Tex —Rotge v Dunlap, Civ 

App , 91 S W 2d 905, error dls- 
misstd by agreement 

15. Tex —Essex v Mitchell, Civ, 

App , 183 S W 399 

10 . Tex—Green v Hopper, Civ. 

App, 278 S W 286 

17. Ga—Tribble v, Anderson, 63 Ga. 
31 

18. Tex—Kenyon v. Stoufflet, Civ 
App, 85 S W 2d 303, error dis- 
mi.ssed 

19. N H — Richardson v. Baker, 34 
A, 671, 68 N H 43. 
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legal title, without requiring the repayment of the 
purchase money so advanced 20 

In jurisdictions where constitutional or statutory 
provisions prohibit the mortgaging or other encum¬ 
bering of homesteads and provide that such a mort¬ 
gage or encumbrance shall be invalid, a debtor su¬ 
ing for the cancellation of a mortgage or other se¬ 
curity arrangement is not required to tender the 
indebtedness due at the time the mortgage or other 
security agreement was executed ,21 but in a pro¬ 
ceeding to avoid a simulated sale of their home¬ 
stead by a husband and wife, an innocent party who, 
without notice of the simulated character of the 
sale, purchases the premises or loans money on the 
security of a lien thereon is entitled to be protected 
to the extent of the money advanced or liability in¬ 
curred thereon 22 

Under constitutional provisions prohibiting the 
alienation of homestc.id property without the joint 
consent of husband and wife, when that relation ex¬ 
ists, money received by the husband and \sife on 
the execution of a trust deed or other lien agree¬ 
ment on iheir homestead cannot be decreed a hen 
thereon where either the husband or wife is in¬ 
sane 


In a suit by husband and wife to cancel a quit¬ 
claim deed executed by the husband alone to home¬ 
stead property, the equitable title to which was held 
under an executory contract of sale, the husband 
and wife were entitled to pay defendant the amount 
he expended in paying the unpaid part of a pur¬ 
chase-money note given by the husband to his ven¬ 
dor 2 * 

Where a husband, after mortgaging premises, 
files a declaration thereon, and the wife is not made 
a party to a foreclosure of the mortgage, it is no 
defense to an action of ejectment by the wife 
against the purchaser at the foreclosure sale, that 
the mortgagor had not paid the mortgage debt 

Failure to perform contract to transfer. Where 
a husband, acting in good faith, attempts to sell or 
lease the homestead or a part thereof, and the con¬ 
tract fails because of the nonjoinder of the wife, 
the purchaser or lessee is entitled to recover the 
money paid by him in reliance on the contract 

Right to judgment in personam A purchaser of 
honicstcjid property from the husband, the transfer 
of which IS void hccaiisc not signed by the wife, 
is entitled to lecovcr a personal judgment ag.iiiist 
the husband for the return of the money paid 


IV, ABANDONMENT, WAIVER, OR FORFEITURE 


A LOSS OR REIilNQUlSHMENT OF RIGHT IN G?:NERAL 


§ 157. General Statement 

Aside from cases in which the right Is lost by ter¬ 
mination of a limited estate or interest In the property 
or, in some jurisdictions, by death of the homesteader 
or dissolution of his family by death or otherwise, a 
homestead right, once acquired, is not lost, destroyed, 
or defeated except by some act or omission of the own¬ 
er, such as abandonment or alienation 


A loss or relinquishment of the homestead ex- 
emjition is not fa\orecI by the and is held to 

occur only in the manner and b> the means specified 
in the statute, if the matter is regulated by stat¬ 
ute 29 Also, any relinquishment of homestead 
rights must be unequivocal 20 


20. Ala-'Tvlt*r v Jewett, 2 So 905, 
82 Ala 93 

81. Tpx —Mosher Steel & Machinery 
Co V Na.sh, Civ Vpp. 6 S W 2(1 
158, error dismissid 

82. Tex—Cainplx 11 v Crowley, Civ 
App, 56 SW 373 

Su’bsequent parchaaer 

Th«* Kro-ntee ol a purchaser of 
hom(“^ti > 1(1 piop<n\ al a trustee’M 
sale under a trust deed which had 
Its in n siitiuliiLt^d sale of the 

properly bj a husbnnd and wife, and 
vvlio Fturihastd without iiotice of the 
BimuJnted chjiiaiter of the tranpac- 
lion, paying a pan of the purchase 
ptiee in nutni'V and giving his note 
tor the balaiKe is entitled, In an 
action the husband and wife to 
recover the propertv, to be protected 
to the extent of the cash payment, 
and also ns to the note if conditions 
are such that he cannot be relieved 


from Itq pavment—Campbell v 

Crow lev, supra 

23. Tenn —Shaw v Woodruff. 3 S 
W2d 167, 156 Tenn 529 

24. Ttx--C’lurk v Tulley, Civ App , 
200 SW 605, erior dismissed 

25. Cal —^A\'atts v. Gallagher, 31 P. 
62G, 97 Cal 4 7 

26. Tex—Simms Oil Co v Rut¬ 
ledge S6 S\N 2d 209, 126 Te> 37, 
inodifv ing, Civ App , 63 S W 2d -673 

Effect of lessee** breach of oral con. 
tract 

Ret overy of debt of husband to 
lessee cameled as consideration for 
lease, is not pi evented by claim of 
husband against lessee for breach of 
oral contract executed at time of 
lease and which was not pleaded by 
the husband as a set-off in the suit 
by the lessee —Simrns Oil Co. V. Rut¬ 
ledge, supra. 


27 Mips—F uqua v Joudon, 158 So 
795, 172 Miss 11 

28 Tow-ft—Schatfci v Campbell, 199 
X W 314, 198 Iowa 4 3 

Wvo—Slate Rank of Wheatland v 
Ragb'v Rros 11 P 2d 572, 44 Wyo 
214, rehearing domed 13 P 2d 564, 
44 Wvo 456 

I^aw will look to snbstaiioe, rather 
than to form m determining wheth¬ 
er homestead exemption was de¬ 
stroyed — Booker V Fust Nat Bank, 
24-5 P SSI, 117 Okl 179 

29 III—Van Winkle v Weston, 276 
111 App 66 

low'a — First Nat Bank v I’hiJlips, 
212 N W 67S, 203 Iowa 372 
29 C .1 p 931 note 79 

30. Iowa—Barrett v. Wilson, 102 
Ill 302 

Okl—Me Gammon v Jenkins, 146 P 
1163, 44 Okl 612. 
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A homestead right, once acquired, is not lost, 
defeated, destroyed, or terminated except by some 
act or omission on the part of the owner,®^ such 
as abandonment^^ qj. alienation,or except by 
death,34 acquisition of another homestead,3S ces¬ 
sation of ownerships® or right of occupancy,37 ces¬ 
sation of occupancy and uscS® as a homesteads® or 
residence for the family,^® a definite repudiation of 
an intention to retain the homestead,or by the 
owner’s leaving the property with the intention of 
not returning or his forming of such intention after 
leaving 42 As noted infra § 158, dissolution of the 
family relationship terminates the homestead right 
in some, but not other, states A sheriff’s deed to 
the mortgagee in foreclosure proceedings does not 


extinguish the homestead right of the mortgagor 
where, by virtue of a parol agreement for redemp¬ 
tion, the deed is for security only and the mortga¬ 
gor remains the equitable owner ;43 and the debt¬ 
or’s ignorance of the execution, and consequent 
nonacceptance, of a deed to him does not deprive 
him of his homestead in property of which he is 
the owner by adverse possession 44 The making 
of improvements on his property by the husband 
with borrowed money does not defeat the wife’s 
homestead rights in the property The marriage 
of a person after acquiring a homestead right does 
not deprive such person of the right or cause it to 
be lost or terminated 4® 


ai. Iowa - Fyfl’e v Beers, 18 Iowa 

4 Sf) Am D 577 

29 CJ p 921 note 77 

Corpus Juris is cited as statin? 
tlu view of a majority of the courts 
that where the homestead charac¬ 
ter has att»iched to property, it can 
be lost only by waiver or abandon¬ 
ment bv the owner—In re McClain’s 
Estate, 262 NW 666, 670, 220 Iowa 
€38 

Waiver see infra S§ 179-190 
Estoppel see infra §§ 191—195 

32 . US—Evans V Mills, C C A Tex., 
67 F 2d 840 

Kv—Brtwer v Brewer, 105 S W 2d 
■>SJ, 268 Ky 625 

Okl—Glaze v Drawver, 117 P 2d 544, 
189 Okl 402—Ilerren v Herren, 4 
P2d 92. 152 Okl 281 
Tex —Posey v Commercial Nat 
Dank, Com App , 65 S W 2d 515, re- 
vermin? (^ommert lal Nat Bank of 
San Antonio v J'osey, Civ App , 34 

5 W 2d 678—Sakowitz Bros v Mc- 
Tord, Civ\pp, 162 S W 2d 437— 
Archer v Youngblood, Civ App, 
129 S W 2d 382, error refused— 
Evans v CJiil hi a i th-Foxwor th Dum¬ 
ber (\) , (^iv App , 51 S W 2d 821, er¬ 
ror disinisbtd—Drown v Dogan, 
Civ \pp, 7 S \V 2d 189—Grimes v 
Cline, Civ App, 300 SW 236—Tell¬ 
er V Filch, Civ Vpp , 281 SW 893 
—Uockc rell v (^allaham, Civ App , 
257 S W 316—Tucker v Dodson, 
Giv \pp, 215 SW 728 

Residence or business homestead 
The rule that homestead right can 
be dofeaU'd only by showing aban¬ 
donment thereof is applicable to both 
residence homestead and business 
homestead—Panhandle Const Co v 
Head, Tex Civ App , 134 S W 2d 779. 
error refused 

Reoesslty of act implying intention 
to abandon 

To lose a homestead, there must 
be some act from which the law will 
Imply an Intent to abandon—White 
V Turner, 155 S W 2d 714, 203 Ark 
95 

Rules relating to abandonment and 


effect thereof see Infra {§ 163-178, 
187 

33. IT S —Evans v Mills, CCA Tex , 
67 P2d 840. 

Okl —Marathon Oil Co v Western 
Oil & Drilling Co, 89 P 2d 939, 186 
Okl 63—Lane v Amis Bros , 43 P 
2d 73, 171 Okl 693—White Inv Co 
V Stupart. 4 P2d 77, 162 Okl 144 

Tex —Posey v Commercial NaL 
Bank Com App , 65 S W 2d 516, re¬ 
versing Commercial Nat Bank of 
San Antonio v Posey, Civ App , 34 
S W 2d 678—Sakowitz Bros v Mc¬ 
Cord, Civ App, 162 SW2d 437— 
Tucker v Dodson, Civ App , 246 S 
W 728 

Conveyance as abandonment see in¬ 
fra §S 173, 174 

Conveyance and removal from prem¬ 
ises as abandonment see Infra 9 
168 

34. Tex—Posey v Commercial Nat 

Bank, Com App , 65 S W 2d 616, 

reversing Commercial Nat Bank 
of San Antonio v Posey, Civ App , 
34 S W 2d 678—Sakowitz Bros v 
McCoid. Civ App, 162 S W 2d 437 

Effect of death of members of fam¬ 
ily see S 158 

Whether homestead exemption con¬ 
tinues after death of homesteader 
In favor of surviving spouse or 
minor children see infra SS 243, 
255, 259 

35. Tex —Brown v Logan, Civ App., 
7 S W 2d 189—Cockerell v Calla- 
ham. Civ App, 257 SW 316 

36L Fla.—Menendez v Rodriguez, 
143 So 223, 106 Fla 214 

Tex —Archer v Youngblood, Civ 
App, 129 S W 2d 382, error re¬ 
fused—Evans v Galbraith-Fox- 
worth Lumber Co., Civ App, 61 S 
W 2d 831, error refused—Grimes v 
Cline, Civ App , 300 S W 235 

Termination of estate less than fee 
generally as terminating homestead 
exemption see supra 9 16 

Loss of homestead right with loss of 
rights under contract for purchase 
of land sec supra 9 81 

Termination of life estate as termin- 

633 


atlng homestead right see supra 9 

64 

Termination of leasehold estate as 
terminating homestead right see 
supra § 85 

37. Tex — Evans v. Galbralth-Fox- 
worth Lumber Co, Civ App, 51 S. 
W 2d 831, error refused—Grimes v. 
Cline, Civ App. 300 SW 236 

38. Ky—Foreman v Cook, 127 SW 
2 d 856, 858, 277 Ky 812, citing Cor¬ 
pus Juris —Barnes v Montjoy’s 
Adm’r, 290 SW 349, 217 Ky 466 

29 CJ p 791 note 47 

Removal from premises as abandon¬ 
ment see infra 99 164-166 

39. Tex —Archer v Youngblood, Civ. 
App, 129 SW2d 382, error re¬ 
fused 

40. Ky —Tyler’s Ex’r v Williamson, 
36 SW2d 34, 237 Ky 579 

41. Okl —Glaze v Drawver, 117 P 
2d 544, 189 Okl i02 

42. Okl —Marathon Oil Co v West¬ 
ern Oil & Drilling Co , 89 P 2d 939, 
185 Okl 53—Lane v Amis Bros, 
43 P 2d 73, 171 Okl 693—Brun- 
hoeber v Davis, 30 P 2d 669, 167 
Okl 484—White Inv Co v Stu¬ 
part, 4 P2d 77, 152 Okl 144—First 
NaL Bank v Burnett, 264 P 95, 
122 Okl 255—American State Bank 
of Covington v Deforce, 218 P. 
1073, 95 Okl 88 

Removal from premises with inten¬ 
tion of not returning as abandon¬ 
ment see infra 9 1®'5 

43. Iowa—Kleinsorge v Clark, 4 N. 
W 2d 433 

Whether conveyance by owner as se¬ 
curity for debt constitutes aban¬ 
donment see infra 9 174 

44. Ky —Wells V. Dixon, 283 S W 
434, 214 Ky 499 

45. Tenn —Beard v Beard, 10 Tenn 
App 62 

40. Ky —Brewer v. Brewer, 105 S W 
Jd 582, 268 Ky 625 

Tex—Central Life Assur Soc (Mu¬ 
tual) V Gray, Civ App, 32 S W 2d 
259, error refused—Gordon-Sewall 
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The duration of the homestead exemption gen¬ 
erally IS discussed supra § 15 

§ 158. Dissolution of Family Relationship 

In many, although not all, states a homestead, once 
acquired, is not lost by the dissolution of the family 
by the death, removal, or majority of all members of 
the family other than the head, provided he or she con¬ 
tinues to occupy the premises. On the death of the 
owner of the homestead, the homestead terminates 
Where no constituent member of his family survives or, 
under some statutes, where neither spouse nor minor 
children survive 

In some jurisdictions the right to homestead ter¬ 
minates when the debtor ceases to be the ''head of 
a f.imily,’* by death or permanent removal from the 
jiremises of all the dependent members or by their 
reaching the age of majority'*'^ This has been held 
to be the rule in a state where the statutes extend 
the homestead exemption to the “family” only'*^ 
On the olhci hand, in many jurisdictions it is held 
that after a homestead has once heen acquired, it 
IS not dejiendcnt on the continued cxisteuice of a 
family,or on the continued dependence of other 


members of the family on the owner,®® or their 
continued residence on the property,®^ and that it is 
not lost by the subsequent loss, dissolution, or disin¬ 
tegration of the family®^ through the death, perma¬ 
nent removal, or majority of all the members other 
than the head ihercof,®^ but continues to be exempt 
as long as the ])rcmises are occiqiied as a home ®^ 
Under either rule the right is not lost by the death of 
the wife or other constituent member of the family 
where there arc other persons who arc members of 
the family of the owner of the homestead, so that 
the family relation continues Where the owner 
of a homestead dies, the homestead terminates, al¬ 
though he leaves descendants, if the latter are not 
constituent members of his family,-’*® or, under some 
statutes, where neither spouse nor minor children 
survive 

§ 159. - Desertion 

Subject to the rights of the wife In her separate 
property, the wrongful abandonment oi desertion by one 
spouse of the other spouse or the other spouse and 
their children may cause a loss of the homestead rights 


& Co V W.ilkor, Civ App, 258 S 
W 2.in 

47. ('‘olo—Monfr* ViMla Hank & 
Trust <\7 V SuvnKf?, 225 I* 210, 75 
<\)lo UO 


Fla- ‘VVhJddi'n v \bboft, 168 So 252, 


124 

Fla 292 

—Her nn 

V Brown, 33 

So 

622. 4 4 

Fla 782, 

103 Am St R 

182 




Ut<ih 

Zuniga 

v Evan.s, 

, 48 ]’2d 513, 

r.J4 

87 Ut.ih 

198, citing Corpus Ju- 

ris 





29 C T p O'M notf* 81 


ITse Is tlion fully executed and Is 

at an oncl .md lh(* piopcrty theicby 
b<*torrifs d urnbci t ci and is liablo 

to tht di-bls of tbo ownor—Gresham 
V Johnson, 70 Oa 621 

48. loun—Solnar v Solnar, 216 N 
VV .’.S8, 205 Iowa 701 
29 C J p 022 note 82 
40. Tex — W'^ood*^ v Alvarado State 
Think, 10 S W 2d 25, 20, 118 Tex 
5S6. Quoting; Corpus Juris, .md r<>- 
Vl>rsln^^ Cv \pp , 275 S AV 187— 
J>anul V (’ook, Civ App , 70 S AV 2d 
1021 

29 CJ p 932 note 86 
K\isi( nee of lannly as essential to 
oiiKinal arquisltion of homestead 
see supra <5 2.2 

60. Ky - First Nat Hank of Jackson 
V Oliver, J50 S V\^ 2d 894, 286 Ky 
286 

Dependenf e of other members on 
head or some one member of fam¬ 
ily as essential to acquisition of 
homestead see supia 5^ 23, 24 b 
51. Kv —First Nat Bank of Jack- 
son V Oliver, supra 
Whether dependents must live with 
claimant on premises to constitute 


him head of family see supra § 
24 c, d 

52 Ark—Tones v Thompson, 166 S 
AV2d 1036, 201 Ark 1085—-AVhilc v 
Turner, 155 S W 2d 714, 203 Ark 
95 

Kv - Foiernan v Cook, 127 S AA^ 2d 
856 277 Kv 812 

Tex—Uvalde iMvinp Co v Kennedv, 
Civ App, 22 SW2d loot 

53. Ark —Bee son \' Bv.ir-:^. 62 SW 
2d 540, 187 Ark 066- Hull v AA'.ilk- 
er, 6 SW2d 301. 177 Aik 371 

Kv—First Nat It ink of la(k‘-on v 
Oliver, 150 S W 2d 894, 286 K\ 286 
—Foreman v A’ook, 127 S W 2d 
85G, 8.58 227 Kv 812, quoting,- Cor¬ 
pus Juris —Eastern Slate Hospital 
V C«)ttle, 256 S AV 1101, 201 Kv 
377 

N’T)—Meidinper v Secunt\ Stale 
Itank of Medina, 213 N W 850, 55 
N D 301 

Okl—Urc'cnshaw v Brown, 219 P 
934, 96 Okl n— Holmes \ Holmes, 
111 P 220, 27 Okl 140, 30 ERA, 
NS, 920, overruling- Bttls \ Mills, 
58 P 957 8 Okl 351 

Tenn—Hinds v Buck, 150 S W 2d 
1071, 177 Tenn 444 

Tox —AVoods V Alvarado State Bank. 
19 SW2d .2-5. 39, 118 Tex 586, 

quoting Corpnji Juris, and revers¬ 
ing, Civ App, 275 SW 187—W T 
Rawleigh Co v Blackwell. Civ 
App, 48 S AV 2d 754, error dis¬ 
missed—Schultz V Schultz, Civ 
App , 45 S W 2d 312. 

29 CJ p 932 note 86, p 791 note 48 

ITiidsr particular oonstitutloiial pro- 
vision 

This has heen held to be the rule 

in a Jurisdiction where the constitu- 

634 


tion exempts a homestead when 'oc¬ 
cupied as n resideiur ])v the familv 
of thi‘ owner ”—AVenver v Chicapo 
First N It Bank, 94 P 272 76 Kan 

540 J“2 Am S it 155 16 J.R \ NS, 

110, ovtrruhng TClhnRtr v Thomas 
67 H 529 Cl Ivan 1 80—29 CJ p 922 
nott 8J 

54. \ik- Jones V Thompson 166 S 
\V Jd 10 !6 20 1 Ark 1085—AA’hilt v 
Tunur, 155 S \V" Jd 714, 20 2 Ark 
95—ihcson \ H>cir , 63 S W Jd .540, 
187 \rk 966 

Kv - i«A)rein m v C^ook 127 S AV 2d 
85t) S5s JJ7 Kv 812 quoting Cor¬ 
pus Juris. 

T('x —A\'ouds V Alvarado SL.iti Bank 
19 SAVJd 25 39, 1 18 Tex .586, 

quoting Corpus Juris, and revers¬ 
ing. CjvApp, 275 S AV 1S7— 
Schultz V Schultz, Pjv App, 15 S 
W Jd .11J—ITvalde Paving Co v 
Kennedv, Civ App 22 S \V Jd 1091 
J9 C J p 93J note 86, p 791 nob 17 

55. Fla—rum])ciland & Liberty 
Mills \ Keggin, 190 So 49J, 139 
Fla Ihl 

29 CJ p 922 note 87 

56. Tex — Grev v Longview Nat 

B.ank, Civ App . 161 S VA''2d 166— 

Kay V Thompson Civ App , 40 S 
W 2d 88 4, atllrmcd Thompson v. 
Kav, 77 S W 2d JOl, 124 Tex 252 

29 CJ p 932 note 88 

57. Okl —Manning v Doshcr, 29 P. 
2d 966, 167 Okl 368—Greenshaw v 
Brown, 219 r 934, 96 Okl 11— 
Union Trust Co v Cox. 155 P 206. 
55 Okl 68. LRA1917C 356 

SD—In re Clouse’s Estate, 267 NW 
106. 63 SD 147 

Rights of surviving spouse or minor 
children see infra fiS 243, 255, 259 
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of the offending spouse but not affect the homestead 
character of the property generally or the homestead 
rights of the nonoffending spouse and children In the 
property while they continue to occupy it. 

The homestead character of property, previously 
existing, may remain where the wife refuses to 
move from the properly and continues to reside 
thereon without the husband,even though the 
husband has virtually abandoned the family 
While there is authority to the contraiy,®® the bet¬ 
ter view IS that the abandonment by a husband or a 
husband and father of his wife or of his wife and 
children docs not operate to deprive them of their 
homestead rights in the homestead premises if they 
continue to occupy them and the same rule ap¬ 
plies where the wife has been driven from home 
by or through the fault of the husband,® 2 be¬ 

ing permissible for the husband to defeat the wife’s 
homestead right by the simple expedient of denying 
her the privilege of using or occupying the proper¬ 
ty A deserted wife does not lose her right of 
homestead by being out of possession where she had 
been forcibly and unlawfully dispossessed under 
color of legal process, if she has never evinced 
any intention of abandoning the homestead,®® or 
where, subsequent to her husband’s desertion, she 
was forcibly removed from the homestead which 
she occupied as such, and imprisoned in an insane 
asylum ®® Also, the wife does not lose her home¬ 
stead rights by abandonment whore the husband 
abandons her and she leaves the homestead merely 
because she cannot live there alone, but retains con¬ 
trol of It by tenants until such time as she person¬ 
ally returns to it ®'^ Nevertheless, if after her hus¬ 
band’s desertion she removes from the homestead 


premises with her children to another county, where 
she remains for over a year and until execution has 
been levied on the property, she will be considered 
as having abandoned the homestead,®® her act alone 
being sufficient to evidence an abandonment of the 
homestead after she has been abandoned by the 
husband and while she is acting as head of the fam¬ 
ily ®9 Where husband and wife left their home¬ 
stead with intent to return to it, and while they 
were away he abandoned his family, and went to 
another state, his agency for his family ceased with 
the formation of his intent to abandon it, so that 
as regards the question of abandonment of the 
homestead his intent from such time not to retuin 
to It IS not controlling 

The husband may be disentitled to the protection 
of a homestead exemption law where he has desert¬ 
ed his famil> but he docs not forfeit his rights 
in a homestead, the legal title to which is in his 
wife’s name, by abandoning his wife, unless the 
abandonment is wrongful ,*^2 and it has been held 
that a husband remaining in possession of a home¬ 
stead owned by the wife does not forfeit homestead 
claims by mistreatment of the wife which causes 
her to abandon the jiremiscs 

Desertion of husband by ztnfc The desertion of 
a husband by his wife without cause will not de¬ 
prive him of his right of homestead in the premises 
occupied by them if he continues to occupy them as 
such,'^'^ and property does not lose its homestead 
character altogether when the wife temporarily 
leaves the husband who lemains on the premises'^® 

Where the wife abandons the husband without 


58. Neb —Berp^rren v Bliss, 241 N. 
W 544, 122 Neb 801 

69. Tex—Commercial Nat Bank v. 
Posev, Civ App , 34 S W 2d 078, re¬ 
versed on other grounds, Posey v 
Commercial Nat Bank, Com App , 
55 S 2d 515 

00. NO — PiTiley v Saunders, 4 SE 
•51C, 98 NC 462 
29 C J p 933 note 89 [a]-[b]. 

61. Ill—Weintbrod v Itohdenburg, 
175 NE 379, 343 III 318—Bailey 
V Hamilton, 169 NE 743, 337 Ill 
•617—Maher v Coll, 147 NE 427, 
316 111 605—C\')hn v I^itwin, 35 N 
E 2d 410, 311 Ill App 65 
Tenn—Busk v Hitt, 7 Tenn App 389 
29 C J p 933 note 90 
ZJectmeiLt by hiuband 

As a consequence of this rule a 
husband who abandons his family 
without cause cannot maintain eject¬ 
ment to dispossess it fr«m the home¬ 
stead He cannot be permitted to 
turn his wrong into a prolit for him¬ 


self—Cooch V Gooch. 133 P 242, 38 
Okl 300, 47 LRA.NS, 480 

62. Iowa—Novotny v Horecka, 206 
NW 110, 200 Iowa 3 217, 42 ABR 
3158 

Kan —Meech v Grigsby, 113 P 2d 
1091, 1093, 363 Kan 784, citing 

Corpus Juxis. 

29 CJ p 933 note 91, p 940 note 84 

63. Tex —Korn v Kom, Com App , 

15 S W 2d 1017, reversing, Civ App . 
7 S W 2d 177, and motion dis¬ 
missed, Com App, 29 S W 2d 3075 

64. Ill—Mix V King, 66 Ill 145 

65. Wash—In re Murphy, 90 P. 93 6. 

16 Wash 674 

66L Ala—Lewis v Lewis, 77 So 406, 
201 Ala 112 
29 CJ p 933 note 96 
67. Ark—Montgomery v Dane, 98 
SW 715, 81 Ark 164, 118 Am S R 
37, 11 AnnCas 421 
29 CJ p 940 note 86 
68 L Tenn —Henry v. Wilson, 9 Lea 
176. 

29 CJ. p 933 note 96. 
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Removal from premises as abandon¬ 
ment of homestead generally see 
infia §§ 164-167 

69. U S ~ In re Hawthorne, D C Tex , 
45 E Supp 374 

Husband’s acts and Intentions os 
controlling abandonment of home¬ 
stead generally see infra § 163 

70. Iowa—Vittengl v Vittengl, 336 
N W 63, 156 Iowa 41 

71. Tenn —Lusk v. Hitt, 7 Tenn 
App 389 

72. SD—Somers v Somois, 131 N 
W 1091, 27 SD •500, 36 L R A ,N. 
S, 1024 

73. Tex — Thomas v. Tyler, Com 
App , 6 S W 2d 350, reversing Tyler 
V Thomas. Civ App, 297 SW 609 

74. Tex—Miller v. Stine, Civ App , 
99 SW2d 397 

29 C J p 933 note 98 

75. Tex —First Nat Bank v, Ervin, 
Civ App, 12 SW.2d 269. 
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just cause and without intent to return to him, 
her rights in his homestead property are thereby 
abandoned or forfeited,*^® especially where she also 
lives in adultery.A fortiori is this so where she 
removes from the state without any intent to re¬ 
turn and cohabits with another man for several 
years It has been held that, if the fee to the 
premises is in the wife, she may on abandoning him 
and her home sue in ejectment for possession as 
against him but it has also been held otherwise 
where the homestead was selected with the wife’s 
consent from her separate property 

§ 160. - Divorce 

a In general 

b Effect on husband’s right 
c Effect on wife’s right 

a. In General 

A homestead exemption may or may not continue 
after a divorce Determining factors may be the ex¬ 
istence or nonexistence of minor children and disposition 
or nondisposition of the property by the divorce decree 

The homestead character of property may con¬ 
tinue after a divorcc^^ where the pioperly is occu¬ 
pied by constituent members of the family, includ¬ 
ing minor children So, too, a divorce does not 
destroy the homestead rights of the family where 
there arc minor children who, with one parent, con¬ 
tinue to occupy and use the premises On the 
other hand, a divorce terminates homestead rights 
where the couple is childkss^^ after the di¬ 

vorce, the pc f son cl.iiming the homestead is not the 
head of a family In othci words, where the 


homestead exemption is based wholly on the mar¬ 
riage relationship, it is dissolved when the relation¬ 
ship is dissolved by the divorce decree,®® it being 
destroyed by voluntary abandonment on the part 
of the actor who brings the suit®*^ and, as against 
defendant, as a part of the judicial result of his or 
her derelictions during the existence of the rela¬ 
tionship Also, if the divorce is accompanied by 
a partition of the homestead between the parties,®® 
or if the decree sets apart premises to the wife for 
life, and she, having no family, continues to oc¬ 
cupy them,®^ the privileged character of the prop¬ 
erty IS destroyed The power or duty of the court 
in a divorce action to dispose of homestead on 
granting divorce is discussed in Divorce § 294 c, 
and on denying divorce in Divorce § 291. 

An interlocutory divorce decree does not impair 
a homestead,®^ and a decree of annulment of mar¬ 
riage IS not a decree of divorce within a home¬ 
stead exemption statute declaring that the right shall 
continue in favor of the party to whom it is ad¬ 
judged by a divorce decree during continued person¬ 
al occupancy by such party 

Community property By virtue of valid express 
provisions therein, a decree in a divoice suit may 
effectively vest all of the community property in 
one spouse and destroy the homestead in such prop¬ 
erty but, where a decree of divorce makes no 
provision as to community property occupied as a 
homestead, the former husband and wife hold the 
property as tenants in common, as discussed in Di¬ 
vorce § 180 b, and the homestead rights of each 
may continue in respect of his or her share 


76. Ti-nn -Swift v Reanonover, 77 
SVVL'd SOO 168 Tfnn SOf), citlnj; 
Corpus Juris. 

20 J p O'] t note 00 

77. Tenn - Coc* v Nelson, Ch ,'59 S 
W 170 

78. Ti'iin —CJrler v Canada, 107 S 
\V ‘»70. 110 Tenn 17 

79. Via—Cook v Cook, 27 So 018, 
125 Ain fiSi, 82 Am S R 2154 

20 C J p 0 M nott 0 

KjoctnuiU bv wift' aprainst husband 
in rt spM t of her separate properU 
Ktnerallv act the CJS title Hus¬ 
band and Wife S 30.S, also 30 C J p 
9o1 note 21 

80. Neb —Williams v Williams, 184 
N W 111 106 Neb 584 

30 CJ p 051 note 21 [a] 

81. Tex—Tioioufih v I*anse, Civ 
App , 24 S U 2d €0 

82. Tex—StiKowit? Bros v McCord, 
Civ App, IbJ SW2d 437 

83. U S — In re Hawthorne, D C Tex , 

FSupp, 371. 


84. Tex —Jar kson v Jackson, Civ 
App 283 SW. 923 

85. Tex—Tanton v State Nat Rank 

of K1 Paso 70 SW2d 833. 1 26 Tex 
16 97 ALR 1003 alllrming. Civ 

App, 43 &W2d 957 

86 . Ttx—Tanton v State Nat Bank 
of El Paso, supra 

87. Tex—Tanton v State Nat Bank 
of El Paso, supra 

Divorce obtained by either epouBe, 
if there are no minor children, oi>- 
erales as aliandonment of homestead 
right?—Guaranty Stale Bank of 
t'hecotah v Price, 258 P. 748, 126 
Okl 8 1—Trowel v Wetniore, 263 P 
48, 123 Okl 81 

88. Te\ —Tanton v State Nat Bank 
of El Paso 79 S\V2d 833, 125 Tex 
16, 97 AL.R 1093, affirming. Civ 
App , 43 S W 2d 957 

89. Cal —Shoemake v. Chalfant, 47 
Cal 432 

Homestead rights of each spouse 
In land awarded to other are lost 
where divorce decree, pursuant to 
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agreement divides homestead be- 
twcf n husband and wife—Stcinei v 
Slciner, 10 P 2d -641, 15C Okl 2.75 

90. Tex-—Bahn v Starcke. 34 S W 
103, 89 Tex 203. 59 Am S R 40 

29 C T p 9H note 13 

91. Cal —Brandon V Faria, 279 I* 
192, 99 Cal App 504 

92. Iowa—FJovd County v Wolfe, 
117 N W 32, 1,18 Iowa 74 9 

93. Cal—Cooper v Miller, 130 P. 
1048, 16") i^al 31 

94. Tex — FertiUa v Toler, Civ App . 
43 S VV 2d 467, reversed on other 
grounds Toler v Fcrtitta, Com. 
App. 67 S W 2d 229 

29 C J p 934 note 19 
ChlldlosB oonplo 

In one case it was said that the 
homestead tharaeter of community 
property continues after dissolution 
of the mainage contract where no 
child or children are born to the un¬ 
ion, but it was also said that no 
creditor may seek to subject the 
property on the theory that, there be- 
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Effect on rights of children When not conferred 
by statute, children are without homestead rights, 
after a divorce, in property occupied as a homestead 
at the time of the divorce.^® Sometimes, it is pro¬ 
vided by statute that the title to the homestead shall 
be vested, by decree of the court granting the di¬ 
vorce, in the wife, and after her death, it shall 
pass to the children but the right under such a 
statute IS lost when the wife docs not seek and ob¬ 
tain It 

b. Effect on Husband’s Right 

While it is otherwise as to his homestead rights In 
the wife’s separate property, a husband’s homestead 
rights In his own property survive the granting of a 
divorce where he continues to occupy the property and 
there are minor children whom he is obligated to sup¬ 
port. 

The homestead rights of the husband m his own 
property may continue after the granting of a di¬ 
vorce*^® where the divorce decree makes no dis¬ 
position of the property^® and he continues there¬ 
after to occupy the land,^ even though he occupies 
the property alone- or no family lives with him,^ 
and even though the divorce was procured by the 
wife ^ Tils homestead rights continue where there 
are minor children and they remain with him^ or 
c\cn where the custody of such children is awarded 
or voluntarily relinquished to the ^^lfe,® since he 
still IS under the legal and moral obligation to sup¬ 
port them ,7 hut, according to some authorities, it 

mg- no fhildron or family to stipport, 
the piopoMv has losf its homostoad 
status—Davis v Davla, Tex Oiv 
App , 108 S W 2d 681 
95. VI —H(*aton v Sawy< r, 16 A 
166, 60 Vt 4 05 
*’0 r,T p ^^23 nott 22 [a]-[bl 
96 Tf nn--Jnrkson v Shelton, 16 S 
W 112. S9 Tenn 82, 12 LRA 514 

97. Tenn--Carev v Carc\, 43 SW 
2d 408, 1G3 Tenn 486 

98. N('l) —Federal Credit Co v 
Kevnolds, 272 NW 397, 132 Neb 
495 

99. Okl - H irden v Hardt*n, 77 P 2d 

721. 182 Okl 364—Ooldsborough v 
Hey III 99 P 907 23 Okl 66, 138 

Am S R 795 

1. Ark — Butt V Walker, 6 S W 2d 
301, 1 77 Ark 371 

Or —Kallei v Spadv, 34 P 2d 663, 

148 Or 65 
20 J p 934 note 6 

2 . Neb —Dougherty v White, 200 
NW 884, 112 Neb 676, 3C A L R 
425 

3. Ark — Jones v Thompson, 166 S 
W2d 1036, 204 Ark 1085—Butt v 
Walker, 6 S W 2d 301, 177 Ark 371 

4. Ark — Jones v Thompson, 166 S. 

W 2d 1036, 204 Ark 1085—Butt v 
Walker. 6 S W 2d 301. 177 Ark 371 


IS Otherwise where there are no minor children and 
no other persons living with him, such as will give 
him the status of the head of a family.* 

In separate property of imfc The husband’s 
statutory right of homestead in the separate prop¬ 
erty of his wife will cease if a decree of divorce 
IS granted either in her favor or in his,* unless the 
right to the homestead is permitted by statute to be 
secured to him by the decree and is so secured 
It IS immaterial in such case that he continues to 
occupy the premises, especially when he allowed the 
family to separate from him and the wife may 
recover possession of the premises by ejectment or 
a pioceeding in the nature thereof.^* 

c. Effect on Wife's Right 

Subject to some exceptions which are not uniform In 
the different states, a wife’s homestead rights in her 
husband’s proF>erty cease, and her homestead rights in 
her own property continue, after a divorce. 

In the absence of statutory piovision to the con¬ 
trary, a wife’s homestead rights in her husband’s 
property cease after a decree of divorce,^* where 
he contuiiRs to occupy such property^^ and the di¬ 
vorce decree makes no disposition of the proper¬ 
ty,or, according to some authorities, even where 
she occupies the property^* and has obtained, in the 
divorce decree, a statutory allowance or allotment 
of one third of his property It is held to make 

11. Wvo—Arp V Jacobs, 27 P 800, 
3 Wvo 489 

12. Minn—Gummison v Johnson, 
183 NW 515, 149 Minn 329 

29 CJ p 031 notP 18 

13. Ark—Moore v Warren, 255 S 
W .306, 160 Ark 629 
Homestead right is abaxudoned 

where wife obtains divorce and there 
are no childien—Guaranty State 
Bank of Chorotah v Price, 258 P 
748, 126 Okl 8^ 

14. Ala—Hale \ Klnnaird, 87 So 
789. 205 Ala 285 

29 CJ p 934 note 21 

15. Okl—Goldsborough v Hewitt, 
99 P 2d 907, 2 i Ok] 66, 138 Am S 
R 795 

Zt is duty of wife to ask that right 
be given by the divorce decree to 
continue to occupy the premises as 
her homestead and to preserve this 
light bv bill or wnl of error in ease 
the court fails to award a homc'stead 
to her—Claussen v Claussen, 116 N 
K G93. 279 Ill 99 

18l Ark—Moore v Warren, 255 S. 
W 306, 160 Ark 629 

17. Her homestead rights are aban- 
doned In such case—Oliver v Howie, 
281 SW 17, 170 Ark 758. 


Neb—Dougherty v White, 200 NW 
884, 1 12 Neb 675 36 ALR 425 

29 CJ p 934 note 7 

5. Tex—Woods v Alvarado State 
Bank, 19 S W 2d 35, 118 Tex 586, 
reversing. Civ App , 275 SW 187 

29 CJ p 934 note 8 

6. Kv—Foreman v Cook, 127 SW 
2d 856. 277 Ky 812 

Neb—Dougherty v White, 200 NW 
884, 112 Neb 675. 36 ADR 425 

Tex —Commercial Nat Bank v Po¬ 
sey. Civ App, 34 SW2d 678, re¬ 
versed on other ground.s Posey v 
(’’ommercial Nat Bank, ('’om App, 
55 S W 2d 515 

29 (.'• J p 934 note 9 

7. Neb — Dougherty v White, 200 N 

W 884, 112 Neb 675, 36 ADR 

425 

Tex—Speer v Sykes, 119 SW 8'6, 
102 Tex 461, 132 Am S R 896 

8 . Okl —Trower v Wetmore, 262 P 
48, 123 Okl 81 

29 C J p 934 note 11 

9. Ky —Mize v Boston, 215 SW 33, 
185 Ky 275 

29 C J p 934 note 14 

10. Cal —Burkett v Burkett, 20 P 
715, 78 Cal 310, 12 Am SR 58, 3 
DR A 781 

Mass —Dunham v Dunham, 128 

Mass 34. 
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no difference that the custody of the children is 
given to the wife,^® but it is also held that, where 
the wife obtains a divorce and custody of the chil¬ 
dren, the homestead right passes to her as the head 
of the family.^^ Also it has been held in some 
states that, where the wife and children continue to 
occupy the homestead after a decree of divorce, the 
wife, as the head of the family, may claim it as ex¬ 
empt as agrijnst creditois of the husband,but 
tills IS denied in others In some jurisdictions the 
wife IS entitled to a homestead in her husband’s 
l)roj)erty if she is abandoned by the husband who 
t)r()LUies a divorce by publication and without her 
knowledge ^2 

Separate property A divorced wife who resides 
on her own separate property with her minor chil¬ 
dren whom she supports is entitled to a homestead 
in such property but a woman wdio has been 
divorced and has no children is not entitled to a 
homestead in property which she owns 

§ 161. - Separation by Agreement 

Homestead rights may continue while husband and 


wife are living apart; and, under some, but not other, 
circumstances this may be true notwithstanding an 
agreement between the parties whereby property is par¬ 
titioned or transferred between them 

The homestead character of property may con¬ 
tinue while husband and wufc are living apart, 
w'hcre he resides on the property and discharges 
his obligation to support her The homestead 
right of the wife may continue while husband and 
wife are living apart,^6 and so may the homestead 
right of the husband w^here he resides on the prop¬ 
erty and discharges his obligation to support her 
and there are no giounds for divorce 27 

It has been held that, where, on separation by 
agreement, there is a division of the property in¬ 
cluding the homestead, this constitutes an abandon¬ 
ment of the homestead by both husband and wife 28 
Also, It has been held that the husband abandoned 
the homestead where, in pursuance of a separation 
agreement and his intention to abandon the prop¬ 
erty permanently as his home, he executed a deed 
of the property to the wife and lived separate and 
apart from her for several months 29 Under some 


le. Vt -TToalon v Sawyer, 15 A 
166. <50 Vt 405 

Id. Ill—-Mahor v Goff, 1*47 NE 427, 
:nC Ill 605 
Occupancy by tenant 

Whoro wife has succeeded to home¬ 
stead estate on desertion of husband 
and scf urini? of divou e and rustodv 
of children bv wife, continued resi¬ 
dence (HI piomises Is not necessary 
for (ontinuation of estate of home¬ 
stead, but she may occupy the prem¬ 
ises bv tenant —Maher v (joff, 147 
N E 4J7, 316 Ill 605 

20 rrS— Sollon V Reed, C C Ill, 21 

F<^as No 1 2,046, 5 Biss 125 
29 t"" J p 935 note 27 
Where land had been sold under 
execution ai^amst the husband and 
wife later obtained a divorce, it 
was Iiold that she was enliiled to 
her bomcslecid in the lands sold — 
Iteard v Beard, 10 Tonn App 52. 

21. Tex — Kirkwood v Domnau, 16 
SW 12S, 80 Tex 64'5, 26 Am S R 
770 

22 . Ill—Mnn v Sentfl, 55 NE 838. 
183 Ill 3SJ. 75 Am S R 110 

23. Minn—Kern v Field, 71 NW 
39 { 68 Minn ;17, 64 Am S R 479 

29 C’ J p 935 note 29 

Award to wife 

ITjjciti a statute pioviding: that th(' 
homestead shall continue to the 
parl> to whom it is adjudged in a 
decree of divorce, where the decree 
awards to the wife the proi»crt> 
owned by her and occupied by her 
and hc^r husband as a liomesteud, the 
property continues her homestead 


while she continues to occupy it — 
Roberts v Playle, 129 NVV 915, 150 
Iowa 279 

Exemption duly reserved 

A divorced woman who hud been 
deserted and did not remarry did not 
lose the protection of her homestead 
exemption duly reserved bv marginal 
record entry on the g^round that she 
was no longer the “head of a family” 
within a statute, where she had no 
other property, and her six children, 
who had been reared In the home, 
had married and established homes 
of their own. but were with her at 
intervals —Craig Bumher (\> v 
Ramev. 119 P 2d 608. 108 ("olo 516 
Right ocgulrod prior to marriage 
Where a widow acquired land l)f- 
fore lernarnage and supported minor 
children, as well as aged and depend¬ 
ent parents, and one parent still 
lives, with and is supported he he r, 
her homestead exemption still exists, 
not withstanding her children hetarne 
of age and ceased to he members of 
her household before remarriage, one 
parent died, and the childless second 
marriage* was terminated bv divorce 
since her homestead right existed 
prior to second marriage, and eon- 
tlnued during the mairiuge, and after 
its dis&oiut ion —(^hamlet v Chamlee, 
Tex Civ \pp, 113 SW2d J9(i 

24. Tex —Comstock v Lomax, Civ 

App , 115 S \\ 185 

25. Tex—Schulz v L E Whitliam 
& Co 27 S W Jd 1093. 119 Tex 211. 
modifying L E Whitham & Co 
V Schulz. Civ App. 14 SW2d 881 
—First State Bank of Hubbard v 
Zeanon, Civ App, 169 S W 2d 735 
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Absence of wife and children during 
school terms 

Fact that mother and children re¬ 
sided at other places during school 
terms to give children educational 
advantages did not deprive farm, on 
which father lived throughout year, 
of character of family horm‘stead — 
City Central Bank & Trust Cn v 
Bvrne, TexCjvApp. 47 S W 2d 432, 
error refused 

26 Ala Baccus v Eads, 95 So 757. 
209 \lM 578 

Ill—Italic V v Hamilton, 169 NE 
74 i, 117 Ill ()17 
29 C J p 9 J.5 note 35 

27 Tex - Schulz v L E Whitham 

& ("o. 27 SW2d 1093, 119 Tex 2J1, 
mc)dif\]ng Li J'] Whitham A Co v 
Schulz, Civ App , 14 S W 2d 8cSl 

28 Cal —Tn re Winslow, 53 P 162, 
121 Cal 92 

29. Fla —Miller v West i'alm Beach 
Atlantic Nat Bank 191 So 230, 142 
Fla 22 

Abandonment of rights of both 
spouses 

When husband at time of separa¬ 
tion from wilt rt'moved from their 
homestead without intention to re¬ 
turn he thereby abandoned his and 
his Wife's homestead lights therein, 
although wife remained in posses¬ 
sion undei color of a deed given in 
settlement of claims for support, as 
she by agreeing to a marital separa¬ 
tion, consented to his remova,! — 
Lewis v Ladner, 172 So 312, 177 
Miss 4 73, overruling suggestion of 
error 168 So 281, 177 Miss 473. 



40 C.J.S. 


HOMESTEADS 


§ 163 


circumstances, however, where husband and wife 
are living apart and an agreement relative to prop¬ 
erty IS entered into by them, certain property re¬ 
mains the homestead of husband and wife notwith¬ 
standing the retention of the property in question 
by the husband on partition of all their property,^® 
or the wife retains her homestead rights notwith¬ 
standing the giving of a deed to the property by 
her to the husband 31 

§ 162. Forfeiture 

In accordance with the rule that forfeiture of a 
homestead is not favored, various specific matters have 
been held not to forfeit or divest a homestead right or 
exemption 

horfeiturc of a homestead is not favored 3- The 
right of a homestead claimant is not affected by the 
fact that he also asserts an unfounded claim as ab¬ 
solute owner of the premises,33 or that he commits 
jierjury in swearing to a false schedule in making 
a claim for a homestead exemption 34 W/here, in 
an action against a husband, land was attached, and 
tlureafter the wife* intervened, claiming the land as 
her o\Mi, and a mortgagee also intervened, asking 
that his mortgages be dcckired prior liens to the at¬ 


tachment, the facts that the wife may have sworn 
falsely in assisting the mortgagee to have his mort¬ 
gage hens established, and that no demand was 
made that the mortgagee be required first to ex¬ 
haust the land described in the mortgage other than 
the homestead, did not operate as a forfeiture of 
the homestead or warrant a decree that the mort¬ 
gage be first satisfied out of the homestead 35 The 
question whether forfeiture of homestead rights re¬ 
sults from abandonment or desertion of one spouse 
by the other is discussed supra § 159, and whether 
absence or removal from premises constitutes for¬ 
feiture or abandonment infra §§ 164-166. 

Notwithstanding some decisions to the effect that 
a homestead exemption is lost by a conveyance with 
intent to defraud creditors, as discussed in I'raiidu- 
Icnt Conveyances § 31 a, it is generally considered 
that a homestead right or exemption is not forfeit¬ 
ed, defeated, or divested by the making^® and set¬ 
ting aside^"^ of a fraudulent conveyance of the 
pioperty On the other hand, it has been held that 
a debtor cannot claim a homestead exemption in 
land taken by him in exchange for goods trans¬ 
ferred in fraud of his ci editors 33 


B ABANDONMENT OF HOMESTEAD 


§ 163. In General 

In most states, a homestead may be abandoned 
Also, a part of a lot or tract may be abandoned as a 
homestead. The question whether there has been an 
abandonment is largely, although not entiiely, one of 
intention and is to be determined from all the perti¬ 
nent facts and circumstances of the particular case 
Usually, the intentions of the husband, rather than those 
of the wife, aie controlling 

Ab.iiidonnunt, as it relates to liomcstcads, has 


been di«;tinguish(d from waiver in that it is non- 
juduial action, while a wMiver is the act of the 
owner in a suit or ludici.d proceeding However, 
as ajipears infra §§ 1S1-18(>, a w'aivcr, although it 
may arise from the act of the owmer in a suit or 
judicial proceeding, may also arise otherwise Also, 
cdiandonment is sometimes sjioken of as a form of 
w^aiver, .is in the statement that a homestead once 
acquired can be waived only by abandonment or 


30. Tt \—Fiisl Statf Bank of Hub- 
hard \ Z( anon, Civ Xpp , SW 

2 d 7t5 

31 Separation occasioned by bus- 
band’s fault and nuscondnet 

Kan—v (rriK^by, 113 P 2d 
10 ') 1, ir.3 Kan 784 

32. Or—Dt Haven & Son Hardware 
Co V Schultz, 239 P 778, 122 Or 
491 

Loss or relinquisJiment of homestead 
rij^hl as not favored see supr.i § 
K.7 

33. Mass—Sisson v Tate, 114 Mass 
407 

34. Ind—Over v Shannon, 91 Ind 
99 

35. Iowa—Citizens’ Sav Bank v 
Gliek, 111 NW 970, 134 Iowa 323 

36. Ark—White v Turner, 155 SW 
2d 714, 203 Ark 95 

Cal—Palen v Palen, 83 P 2d 36, 28 
Cal App 2d 602 


IjH --Fussoll V Burns Bros 13‘) So 
767, 174 La 87 

NC--Ntw Anistoidani Casualty Co 
V IHinn 18t SF 488, 209 N (' 736 

t^tah—Paj son E^ch Sav Hank v 
Tietjen. 225 T* 598, 62 Utah 321 

Fraudulent conveyance by husband 
to wife 

US—In re Roark, D C Kv. 28 F 

Supp 515 

Kv - Helton v Vanderpool, 64 S W 
2d 883, 251 Ky 312 

E'.lopptl of Rrantor to claim home¬ 
stead see Fraudulent Conveyances 
see § 260 

Protection of property in hands of 
grantee from Judgments against 
grantor see Fraudulent Conveyanc¬ 
es 8 260 

Question whether conveyance of 
homestead Is fraud on creditors 
and furnishes them ground for 
complaint see Fraudulent Convey¬ 
ances 8 31 a. 


37. Ark —"W'ardlow v Me Chee, 63 
SW2d 3 12, 187 Ark 05.") 

La—Fiissell v Burns Hi os, 130 So 
767 1 7 1 La 87 

Homestead rlglits of wife Joining 
In conveyance with husband are re- 
stori d on •-etiing aside* of convev- 
an< (* as fraudulent to husband’s 
t'ridifors wbc*ther wife participates 
in fraudulent intent or not—Elliott 
V I.ocklar 46 S W 2d 1105, 185 Ark 
269 

Right of grantor to assert claim of 
homestead on .setting aside of con¬ 
veyance including both homestead 
and nonexempt property see 
Fraudulent Conveyances 8 31 c. 
3a US—I’ratt v Burr, C C Wis . 19 
FCas No 11,372, 5 Biss 30 
39. US —In re Brooks, D C Tex , 27 
F2d 146 

Abandonment and waiver distin¬ 
guished generally see Abandon¬ 
ment 8 2b (10). 
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by alienation in the manner provided by law.^® 

In some states, it seems that there is no such 
thing as an abandonment of a homestead right, ex¬ 
cept in the sense that, where a person owns more 
than one parcel of land, he may claim the right as 
to one parcel and later abandon that as his home¬ 
stead and claim another Tn most states, how¬ 
ever, a homestead may be abandoned^^ by tbe own¬ 
er of the property^^ qj. bead of the family,and 
the right to the homestead exemption may be lost 
by abandonment.The question whether there 


has been an abandonment of a homestead is to be 
determined from all the pertinent facts and cir¬ 
cumstances of each particular case as it arises 
An abandonment of a homestead exemption is 
largely,^"^ primarily,^* and almost entirely^® and 
exclusively,^® a question of intention,*'’^ to be deter¬ 
mined from the facts and circumstances of each 
particular case,^- but, while an intention to aban¬ 
don IS ordinarily necessary,an abandonment of a 
homestead right cannot be accomplished by mere 
intention the intention must be accompanied by 


40. Flft —Hlllsborougrh Inv Co v 

Wilcox. 1.3 So 2d 448—F’ldelitv A 
Ca»ualtv Co of New Yoik v Mag- 
wood. So 67. 107 Fla 208— 

Nelson v Halnlm, 104 So 389. 80 
Fla .35 0 Clark v Cox, 85 So 173, 
80 Fla 63 

41. Utah- Zuniga v Evana, 48 P 2d 
513, 87 Utah 198 

Change of homestead generally see 
supra '30 

Acquisition of new homestead as 
abandonment of prior homestead 
see Infra 5 170 

Abandonmi nt of homestead without 
ai'quisition of new homestead hk 
infra 5 163 

42. Ark -Jones v Thompson, 166 S 
W2d 10 16, 201 Ark 1083—Neil v 
Noil, L'SS S \V 890, 172 Ark 3S1 

43. Ala -Ciiillln v Ayer.s, 165 So 
593, j;l Ala 401 

Kv—First Nat Pank of Ja< kson v 
OJivei. 150 S W 2d 894, 286 Ky 
280 

44. U S —Croker v (''lokir, I) (’’Fla, 
7 P"2d 218 

45. US—f'’!oker v Crokcr, CCA 
Fla. 51 F2d 11 

Fla—IVlilh'r v West I’alm Peach 
Atlantic Nat Pank, 104 So J to 
142 Fla 22—Lamer v Lani<*r, lit) 
So 867 0.3 Fla 322 

N l>—(i oilieig V hhrst Nat Pank, 
210 V W 21 5 4 ND 648 

Tex —Wilscin v Levy, Civ App, 1.1 
S VV 2(1 071 

Abandonment as one of cx(lusi\e 
wavs 111 whi( h homestead light 
mav he lost sc(’ supra 5 157 
Opc'rniioM and (Il<(t of waiver or 
ahandonment see infra It 187 
40. Fla —Millei v West T‘alm Peach 
Atlantic Nat Pank 104 So 2 10 
142 Fl'v 22—cliilf penning Co v 
Aiiki'tn, 115 So 521, 102 Fla 151 — 
Lamei v Lariic'r, 116 So cS67, 03 
Fla 522—N(lm>n v Hamlin, 104 So 
680. SO Fla 136 

K\ —FoJtman v Cook, 127 S W''2d 
S'36, 277 Ky SI 2 

Okl—Fust Nat Pank v Burnett, 
254 P 9 3. 122 Okl J55 
29 CJ p 936 note 40 

Wh«th«r nnoocupled property has 
been ahaacLdoned as homestead de¬ 
pends on particular facts—Williams 


V Evans* Adm'r, 56 S W 2d 710, 2 47 

Ky 103 

Question for jury see Infra § 190 

47. US—In re Hawthorne, DC 
Tex. 45 FSupp 374 

III—Scogin V Scogin, 169 NE 201, 
337 Ill 427 

Iowa —Chartc'r v Thomas, 292 N W 
812 228 Iowa 354—Butler v Cle- 

land, 202 N W 557, 200 Iowa 56— 
Schaffer V Campbell, 199 NW 344. 
198 Iowa 4J 

La—Minden Hardware & Furnituie 
Co V Smith, 115 So 381, 165 La 
98—First Nat Bank v Brooks, 113 
So 853. 164 La 297 

Okl—Praftain v Hite, 221 P 501, 
101 Okl 174 

Tex - Silvers v Welch, 91 S W 2d 
6S6. 127 Tex 58, affliming, Welch 

V Silvers Civ App , 59 S W’’2d 879 

20 C J p 935 note 38 

Intoation is coatrollingr 

OIU—Lane v Amis Bros, 43 P 2d 
73, 171 Okl '50 3—Greenwood v 

AVilkinson, 256 P 16, 124 Okl 300— 
First Nat Bank v Burnett, 254 P 
93, 122 Okl 235—Japp v Sapulpa 
State Bank of Sapulpa, Okl , 215 
1* 1050, 90 Okl 56 

48 T<‘x —Sterling Nat Bank & 
Trust Co of New York v Ellis, 
Civ \pp. 75 SAV2d 716, error dis¬ 
missed 

49. Ark—Bradley v Humphues, 83 

S W" 2d 828 191 Aik 141—Butler 

V Butler, 2 S W 2d 61, 176 Aik 
126—(^^Idcleugh v Caldtlcugh, 250 
S W 321. 158 Ark 22 4 

50. Ark -Woolen y Farmers’ & 
Meidiants’ Bank, 249 SW 669, 158 
Aik 179 

Tex—lVl(Millan v. Warner, 38 Tex 
410 

51. US—In re "Walicck, D C Tex , 4 
Fid 263. pttition denied, CCA, 
\dams V WaJicek, 9 F 2d 26 

Ala “Mil-ieod V Adams, 118 So 636, 
218 Ala 421 

\ik —Jones v Thompson, 166 SW 
2d 10 to, 201 Ark 1085—Punting v 
Hollins. 70 S 2d 40, 189 Ark 12— 
Creekmore v Scott, 20 S W 2d 177, 
179 Ark 1113 

Or —De Haven & Son Hardware Co 
V. Schultz, 259 P 778. 122 Or 493. 
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Tex—Houston Chronicle Pub Co v 
Allen, Civ App, 70 S W 2d 482 

52. Ark -Bunting v Rollins, 70 S 

W^2d 40. 180 Ark 12—Creekmore v 
Scott 20 SW2d 177, 179 Aik 1113 
—Caldcleugh v Caldeleugh, 250 S 
W 32 1 158 \rk 224—Wooten v 

Farmi*is* and Mercliant.s’ Bank, 249 
SW 560, 158 Ark 179. 

Iowa—Schaffer v Campbell. 199 N 
W 334, 108 Iowa 4 4 
I^ — Mmden Hardware & Furniture 
Co V Smith. 115 So 3S1, 165 La 
9S—r,st Nat Bank v. Brooks. 113 
So 8 5-!. 164 La 207 
Okl—Prattain v Hite, 224 P 501, 
101 OKI 174 

Or—Dt Haven & Son Hardware Co* 
V SchulU, 230 I’ 778, 122 Or 493 
29 C J p 9 ^5 note .39 
Tevtlmoay of parties and surroand- 
Ing circumstancea 
Question whether jiarties intended 
to abandon a homestead must usual¬ 
ly be det(*rmined from testimony of 
the paities in light of surrounding 
circumstances -(’’hirter v 7’homas, 
202 NAV 8 12. 228 Iowa 554 

53. U S —Johnson v Duiiean, C.CA* 
Tex , 61 F 2d 1007 

Ill - L( hman v Cottrell, 10 N E 2d 
111, 208 Ill \pp 4 34 
S D —Smith V Midland Nat Liff‘ 
Ins Co, 234 NW 20, 57 S D 107 
29 CJ p036 note 51 
Absolute intent to abandon must 
appear bi lore homestead piotcction 
will be infused—In re W\(li( ek D (.' 
Tex, 4 F 2d 263, petition denn d, C 
CA. Adams v Walicek, 9 F 2d 26 
Intent of head of family perma¬ 
nently to abandon and cease to usi 
property lor homestead jiurposes is 
necessary—Northwestern Nat Life 
Ins Co V (inmth, Tex Civ App, 97 
S 2d 710—Federal Petroleum Co v 
Pittman, Tex,CivApp, 65 S W.2d 359, 
error refused 

54. Tex —Clem Lumber Co v. El¬ 
liott Lumber Co, Corn App , 254 

,SW 935, modifying Elliott Lum¬ 
ber Co V Mitchell, Civ App. 241 
SW 221—Maury v. Mireles. Civ 
App, 93 S W 2d 1194, error dis¬ 
missed—Jefferson County Inv & 
Bldg Ass’n v Gaddy, Civ App., ^0 
S.W 2d 295. error refused. 
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actual cessation or discontinuance of use of the 
property for homestead purposes.Where it is 
sought to base abandonment on removal from the 
premises, there must be both removal and intention, 
as discussed infra §§ 164, 165, an unexecuted in¬ 
tention to remove not being sufficient, as discussed 
infra § 167; and, as stated infra § 169, an unexe¬ 
cuted intention to sell the property is not sufficient. 
It IS unnecessary to decide any question relating to 
the subject of abandonment of the homestead right 
where such right did not exist at the time in ques¬ 
tion Abandonment of homestead right acquired 
by survivorship is considered infra § 273, and aban¬ 
donment of spouse, or spouse and children, by oth¬ 
er spouse as affecting homestead rights supra § 159. 

In a few states the abandonment of a homestead 
IS purely statutory/'''^ the exclusive method for ac¬ 
complishing an abandonment being provided by 
statute 

Part of property constituUng homestead A part 
of a lot or tract may be abandoned as a home¬ 
stead,-'’^ if there IS an intention that cessation of 
use f)f such jiart for purposes of a home shall be’ 


permanent,®® and the abandonment is done in good 
faith®^ and by acts clearly evidencing the inten¬ 
tion ®2 This IS true, even though the part claimed 
to be abandoned is contiguous to that retained as 
a homestead ®® 

Act or intention of husband or wife Usually, 
abandonment of a homestead is the act of the hus¬ 
band,®^ and his intentions, rather than those of 
the wife, are controlling,®® but, if the husband has 
abandoned the wife, and she is acting as head of 
the family, her act alone is sufficient to evidence an 
abandonment, as discussed supra § 159 There may 
be an abandonment by both husband and wife 
where they are joint tenants ®® 

§ 164. Removal from Premises 

In most states, a removal from the piemi'ses may be, 
but is not necessarily, an abandonment of the homestead, 
the question of whether it is an abandonment being 
one, or largely one, of intention Under the statutes of 
a few states, a removal is not an abandonment unless 
It IS a permanent removal beyond the limits of the 
state 

Except in a few jurisdictions,®'^ such as those 
wlierein there arc statutes providing that a home- 


55. us—In rc* Johnson, C C A Tex , 
294 F 2.i8 

Tt X—("lem Uumber Co v Elliott 
Lumber (''o Com \pp, 254 SW 
'MD, m()(Iifvin«‘, Elliott Lumber Co 
V Mitihell, Civ \pp. 211 SW 221 
—Jefferson County Inv & Bldg 
Ass’n V Caddy, (’’ivApp, 90 S W 
2d 205 error refused—Karr v 
Cockerham, ("iv App , 71 S W 2d 

905, error dlamis*^ed — Wilson v 
Levy, CivApp. l9 S W Jd 971 
'29 C T p 943 note 23, p 9 16 note 51 
I a] 

Execation of intent 

Intent to abandon property for 
homestead purposes must be pres¬ 
ent definite, and permanent intent to 
rease to use property for homestead 
purposes, and such intent must be 
;j( riially cxeiuted by abandonment of 
the property for auth purposes in ac- 
tordaiKe with such intent—North¬ 
western Nat Life Ins Co v Griffith, 
TexCivApp, .97 S W 2d 710—Life 
Tns Co of Virginia v Weatherford 
TexClvApp, 60 S W 2d 883, erior re- 
t used 

56. Utah — Zunig-a y Evans, 48 P 2d 
51i 87 Utah 198 

57. Cal — Palen v Palen, 83 P 2d 36, 
28 Cal App 2d 602 

58. Cal—Selin#fer v Mllly, 124 P 2d 
631, 61 Cal App 2d 286 

29 CJ p 936 note 44 [a] 

After declaration of homestead has 
been made and filed, homestead can 
be abandoned only as provided by 
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statute—C^lark v Clark, 47 P 2d 914, 
56 Idaho 6 

59. U S —Croker v Croker D C Fla , 
7 F2d 218 

Ala—GnfTin v Ayers, 3 65 So 593, 
231 Ala 493 

Tex —T’eterman v Harborth, Com 
App , 300 S W 33, reversing" Har¬ 
borth V Pelermann, CivApp, 291 
S W 641—Ha\ V Metzger, Civ 

App. 165 SW2d 207, affirmed. 
Sup, 172 SW2d 480—Weinert v 
<''ooper CivApp 107 S W 2d 593, 
error dismissed—Scottish Ameri¬ 
can Mortg Ci) v Milner, Civ App 
30 S W 2d 582, ei ror refused 
Pow<^r of husband to abandon part 
of bomi'stead see infra § 178 
60 Tt X—Peteiman v Harborth, 
Uoiri App 300 S W 33, reversing 
Harborth v Petermann, CivApp, 
291 S AV 611—Weinert v Cooper, 
UivApp, 107 S W 2d 593, error dis¬ 
missed 

Question of intention 

(1) Question whether one aban¬ 
doned portion of lot constituting 
homestead is one of intention to be 
gathered from all facts and cireurn- 
stances of case—Scottish American 
Mortg Co v Milner, Tex Civ App, 
30 S W 2d 582, error refused 

(2) Where claimant to homestead 
rights still occupies part of home¬ 
stead, issue of abandonment of an¬ 
other part turns mainly on his inten¬ 
tion —Ilibbs v City Nat Bank of 
Wifhita Falls, Tex.Civ App, 293 S 
W 350 

(3) Question whether there was an 

641 


intention to abandon part of prop¬ 
erty as a homestead will be deter¬ 
mined as of time' purported Hen is at¬ 
tempted to bc^ treated on the prop¬ 
erty —Itay V Met/ger, Tex Civ App , 
165 RW2d 207, affirmed. Sup, 172 S 
W2d 480 

61. Tex—Hav v Metzger, supra— 
Wf inert v Cooper, CivApp, 107 S 
W 2d 593 error dismissed—Scot¬ 
tish American Mortg Co v Milner, 
Civ App , 30 S W 2d 582, error re¬ 
fused 

62. Tex—Ray v Metzger, CivApp, 
165 SW2d 207, affirmed Sup. 172 
SW2d 480-Srottlsh American 
Mortg Co V Milner, CivApp, 30 
S W 2d 582 error refused 

63. Tex—Rav v Metzger, CivApp, 
165 SW2d 207, affirmed. Sup, 172 
S W 2d 4 80 

64. US—In re Hawthorne DC 
Tex, 15 FSupp 374 

65. Iowa—Illinois Oldsmobile Co 
v MiHc'r, 202 N W 751, 199 Iowa 
894 

Tex--Gough V Gibson, CivApp, 1 
S W 2d 684 

29 CJ p 9 16 note 43 
Power of husband to abandon home¬ 
stead without wife's consent see 
infra fi 178 

66 . Minn—Leach v Leach, 209 N 
W 636, 167 Minn 489 

617. Utah—Zuniga v Evans, 48 P 2d 
513, 87 Utah 198 

Wash —Brown v Manos, 250 P 36, 
140 Wash 625 

29 CJ p 936 note 44 [aj-fc] 
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stead can be abandoned only by a declaration of 
abandonment or by a grant, as considered infra § 
172, or there are statutes under which occupancy is 
not necessary®^ or the homesteader may, within a 
limitation of value, claim an infinite number of par¬ 
cels anywhere within the state,it is a rule of gen¬ 
eral application that the homestead exemption may 
be lost or abandoned by a removal from the prem¬ 
ises'^® under circumstances clearly indicating that 
the removal is not merely temporaryIndeed, 
some authorities declare that a homestead, once ac¬ 
quired, can be abandoned in no other way than by 
moving from the premises with the intent to aban¬ 
don them as a home ,'^2 jt is more often con¬ 
sidered that there are other ways in which aban¬ 
donment may be accomplished, such as a change in 
the character of the use of the property, as dis¬ 


cussed infra § 171, or, under statute, a declaration 
of abandonment, as discussed infra § 172. The 
question whether conveyance above, or in connec¬ 
tion with other matters, constitutes an abandonment 
is considered infra §§ 168, 172, 173. 

Continuous actual occupation of,*^^ or residence 
on,*^^ the premises by the homestead claimants is 
not necessary in order to preserve or continue the 
homestead rights therein So, also, for this pur¬ 
pose, the occupation n^d not in all cases be a per¬ 
sonal occupation by the debtor himself at all times 
and under all circumstances A homestead claim¬ 
ant IS not required to remain on the premises all 
of the time,'^® and he docs not necessarily lose, for¬ 
feit, or abandon his homestead rights merely by re- 
moving'^'^ or being absent'^® from the premises, es¬ 
pecially where the absence is temporary.'^® Even 


SS. Except in case of permanent re¬ 
moval 'beyond limits of state, home¬ 
stead IS not, under such statutes, 
abandoned by removal fiom the 
premises—Grier v Canada, 107 S W 
970, 119 Term 17—29 C J p 936 note 
44 [c]. 

Constitutional or statutory provi¬ 
sions under which occupancy not 
necessary see supra § 33 

69. Utah —Zunigra v Evans, 48 P.2d 
613. 87 Utah 198 

TO, Colo —Reed v State Sav. Bank, 
26 P2d 739, 93 Colo. 325. 

29 CJ p 936 note 45 
Removal from homestead is prima 
facie abandonment 
Iowa—^Des Moines Marble & Mantel 
Co. V McConn, 227 N."W 621, 210 
Iowa 2'S6. 

Cessation of occupancy 
Homestead right is lost by def¬ 
inite voluntary cessation of occu¬ 
pancy—Lemay v Lemay, 149 A 864, 
84 NH. 299 

Presumption of abandonment arising 
from actual removal from, and ces¬ 
sation of use of, premises see in¬ 
fra § 196. 

Removal from premises by deserted 
wife and children see supra § 169. 

71. Iowa—Shaffer v Miller, 192 N*. 
W*. 868. 195 Iowa 891. 

Removal and permanent cessation of 
occupancy 

By removing* from, and* permanent¬ 
ly ceasing to occupy, his homestead, 
the owner immediately loses the ex¬ 
emption right which the statute 
gives him —Gordon v. BJmerson- 
Brantingham Implement Co, 210 N". 
W 87, 168 Minn. 336. 

When constituent members of fanu 
lly permanently abandon premises, 
they surrender their homestead in¬ 
terest and lose the right to occupy 
the property either in person or 
through others.—Maxey v. Patterson, 


TexCivApp, 82 S W 2d 386, error 
dismissed 

72^1 Tex —Panhandle Const. Co v 
Continental Southland Savings & 
Loan Ass’n, Civ App , 110 S W 2d 
632, error dismissed—Neece v 
King. Civ App, 73 S W 2d 550— 
Evans v. Galbraith-Poxworth Lum¬ 
ber Co, Civ App, 51 S W 2d 831, 
error dismissed—Grimes v Cline, 
Civ App, .300 S'W 235 

73. Ark—Bindley v Humphries, 83 
S W 2d 828, 191 Ark 141—Butler v. 
Butler, 2 S'W‘2d 63, 176 Ark 126. 

Mich —Van Kovermg v Eggebeen, 
290 NW 867, 292 Mich 457 
Tex—Rutledge v. Mitchell, Civ App, 
91 SW2d 1135, error dismissed 

74. Ill—Maher v Goff, 147 N.E 427, 
316 Ill 605 

39 CJ p 936 note 48. 

75. Colo —Pierson v Truax, 25 P 
183, 16 Colo 223. 

76. Ky—Brewer v Brewer, 105 S. I 
W2d 683, 268 Ky 62>3 

77. Okl—BratUm v Hite, 224 P. 
601, 101 Okl 174. 

Tex—Coyel v. Mortgage Bond Co of 
New York, Civ.App, 124 S W.id 
204—Rutledge v. Mitchell, Civ 
App., 91 SW2d 1135, error dis¬ 
missed. 

Moving away, returning, and sg'ain 
moving away 

Tex.—Hughes v. Parmer, Civ,App , 
164 SW.2d 576. 

If owner does not ab^^ndon home* 
stead as his place of a'bod.ei he may 
remove therefrom without affecting 
the , exemption -T-Oordon v. Emerspn- 
Brantingham Implement C?o„ 210 N, 
W. 87, 1*68 Minn, 336 
Removal after levy 

(1) It has been held that a remov¬ 
al after levy of execution does not 
render the homestead subject to the 
execution, the reason assigned for 
the holding being that the right to a 

642 


homestead exemption must be deter¬ 
mined according to the stale of facts 
existing at the time when the lien of 
the execution attaches —Franklin v 
Comer, 54 So. 130, 170 Ala 229—29 
CJ p 936 note 49 

(2) Another reason assigned, as 
considered infra § 1G6 b, is that the 
removal, whem it is aftor execution 
sale, is not voluntary. 

78. Ill—Lehman v Cottrell, 19 N. 
E 3d 111, 398 III App. 434 

79. Ark—Kcesee v Busharl, 168 S. 
W2d 915, 203 Ark. 668 

Kv—First Nat Bank of Jackson v. 
Oliver, 150 S W 2d 894, 286 Kv 286 
—Foreman v, Cook, 127 ?lW‘.2d 856, 
277 Ky 812 

ND—Orotberg v. First Nat. Bank, 
210 N W 21, 54 N.D 548 
Tex—Crowder v. Union Nat. Bank of 
Houston, Civ App., 264 H.W 791, 
certified questions ansWfTed 261 S. 
W. .875, lit Tex 31, 

Unless there is design of perma¬ 
nent abandonment, temporary al)- 
sence from homestead will not de¬ 
prive It of homestead character. 

Fla.—'Lanier v. Lamer, 116 So, 807, 
03 Fla 522 

Mich,—Van Koverlng v Eggebeen, 
290 NW 867, 292 Mich. 457. 
Temporary absence for purpose of 
pleasure docs not cause an abandon¬ 
ment or forfeiture, 

Fla—Hillsborough Inv, Co. v. Wil¬ 
cox, 13 45o.2d 448 

Ill.—Lehman v. Cottrell, 19 N.E,2d 
IXI, 298 IllApp, 734, 

29 aj. p 8U note 30 M. 

RpLsbaad’s return to home plane 
after temporary absehoe and actual 
I occupancy thereof aa homeatvad 
; wife homestead rightn*-«Korn v. 
I Korn, Tex.Com.App., 15 S.'tV.2d 10X7. 
i reversing, CIv.App,, 7 B.W.2d 177, 
and motion diemleeed, Com.App., 29 
S.W.2d 1076. 

Temporary absence and intent to re¬ 
turn see infra $ 166 a. 
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absence for a long period is insufficient of itself to 
establish abandonment of a homestead but it is 
a matter proper to be considered, in connection with 
other circumstances, m determining the question of 
abandonment The question whether one who 
removed from his homestead has abandoned it is 
one of intention,or is largely one of intention, 
which must be determined from the facts and cir¬ 
cumstances attending each case So, also, the 
question whether a claimant who, during certain 
periods, was absent from the property and left it 
unoccupied has abandoned the homestead depends 
on his intention ^5 

If the homesteader is demented or too weak- 
minded to form a rational purpose of abandonment, 
none will occur, although he absents himself from 
his home 

Resumption of occupation of a homestead once 
abandoned by removal gives a right of exemption 
dating from,®^ and only from,88 the commencement 
of the new occupancy. 

Removal from state A homestead exemption 
may be lost when the owner removes from the 
state and becomes a nonresident ,89 and, after it 
has been so lost, a return to the state in which the 
homestead premises are situated does not revive the 
homestead rights ^9 Under constitutional or stat¬ 
utory provisions requiring a homestead claimant 
to be the head of a family, as discussed supra § 


24 a, and a resident of the state, supra § 18, a 
homestead exemption may be lost by the owner 
ceasing to be the head of a family, residing in the 
state,and the exemption ceases when the fam¬ 
ily residing in the state ceases, by removal, so to re¬ 
side Under provisions conferring the right of 
exemption on the family, as discussed supra § 23, it 
has been held that the right does not cease on a 
removal by the head of a family into another state 
to establish a new home if the family remains in 
possession of the original homestead ^8 Temporary 
removal to another state and intent to return are 
discussed infra § 166 a, and temporary renting or 
leasing of premises while owner is m another state 
infra § 175. 

§ 165. - Removal without Intent to Re¬ 

turn 

Either a lack of intention to return to the property 
and occupy it again as a home, or an intent never to 
do so, IS necessary and sufficient to render a removal 
from the premises an abandonment of the homestead. 
Even where no new homestead is acquired, an actual 
removal with no intent to return, or with an intent 
never to occupy the property again as a homestead, Is 
an abandonment. 

While It IS very generally held that, m order to 
constitute an abandonment of a homestead by a re¬ 
moval from the premises, the removal must be ac¬ 
companied by an intent never to return,8^ or occu¬ 
py the property as a homestead,oj. claim the ex- 


80. SD—Gerhart v Quirk, 209 NW 
544, 50 S D 269. 

Tex,—Kutlod^e v. Mitchell, Civ App , 
91 S.W2d 113'5, error dismissed. 

Absence for several years with in¬ 
tent to return see infra S 166 

81. Ala—Fuller v. American Sup¬ 
ply Co, 64 So. 549, 186 Alsu 612, 

Tex—Carver v Gray, Civ.App, 140 
S W 2d 227, error dismissed, judgr- 
ment correct 

82. Ark.—GiUis v. GUlis, B'62 3.W. 
307, 164 Ark 632 

Tex—Rutledge v. Mitchell, Civ App, 
91 S W,2d 1135, error dismissed— 
Realty Trust Co, v. Koger, Civ. 
App,, 70 3W.2d 448, error refused 
—Llewellyn v. First Nat. Bank, 
Civ.App„ 266 S-W*. 222, 

88. III.—Rasmussen v Rasmussen, 
13 N.H.3d 166, 368 III, 137. 

Tex,—City NTat. Bank of Bryan v. 
Walker, Civ-App., Ill atV.2d 350, 
error dismissed. 

84. Ark.—Gillis V. GiUls, 263 S.W. 
307. 164 Ark. 532. 

III.—Rasmussen v. Rasmussen, 18 N, 
mad 166, 368 III, 13^. 

85. Ky.-H5mith v. 277 aW. 

246, 311 B:y. 236. 


80. Mo —Bealey v Blake, 55 S W 
2SS, 153 Mo 657 

Neb—Whitford v Kinzel, 138 NW 
697, 92 Neb 373, affirming 133 N. 
W. 1124, 90 Neb 573 

87. Iowa—Keosauqua State Bank v. 
Hartman, 169 NW. 339, 184 Iowa 
961. 

88. Mmn.—Clark v Dewey, 73 N.W. 
639, 71 Minn. 108. 

Mo—Palmer v Omer, 295 S.W. 123, 
316 Mo 1188. 

89. N C —Summers Hardware Co, v 
Jones, 23 S B 2d 883, 222 NC. 630 

29 C J p 937 note 6'5. 

90. Ga.—McArthur v Bridges, 103 S. 
B. 795, 160 Ga. 345 

29 C.J. p 937 note 58. 

91. U.S.—Croker v. Croker, C C.A. 
Fla., 51 F.2d 11, 

9SL parte Morrow, 190 S.B, 

506, 183 S.C. 170, 110 ALR. 898 

93, Iowa.—^Decorah Sav. Bank v 
Kennedy, 12 N.W. 479, 68 Iowa 464. 

S» C.J. p 337 not. 58. 

94, Tex.'—^Burkhardt v Liebeinnan, 
ISO S.W.3d 847, 138 Tex. 409* mod¬ 
ifying, Oiv.App., 142 B.W.Sd 283— 

Vt Warner, 38 Tex. 410— 
CoyeZ V, Mortgage Boud <po. of 


New Tork, Civ App, 124 S.W 2d 
204 

29 C.J p 936 note 61 
Bexnoval must be with definite In¬ 
tent to never return —^Wharton v. 
Mortgage Bond Co of New York, 
Tex Civ App, 48 S W 2d 519 
QaaUfied or conditional intention 
not to return is not sufficient—Mc- 
Cimmon v Jenkins, 145 P 1163, 44 
Okl. 612—29 C.J p 942 note 14 [a] 
(V> (3) 

Alternative req,XLlrement 

The leaving of the homestead must 
be with the intention of renouncing 
and forsaking it or leaving it never 
to return—Bradley v. Humphreys, 
83 SW2d 828, 191 Ark. 141—Butler 

V. Butler, 3 S W.3d 63, 176 Ark 126 
Necessity of inteht not to return 

where removal is for business pur¬ 
poses see infra § 166 c 
9a. Tex.—Coyel v. Mortgage Bond 
Co of New York, Civ.App, 124 S. 

' W2d 204. 

Fixed intention 

To show an abandonment of a farm 
as a homestead, it was necessary to 
show that owners left farm with a 
fixed intention not to occupy it long¬ 
er as a homestead,—Ran v. City Nat 
Bank of Decatur, Tex.Ciy.4pp», 273 S. 

W. 610. , 
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emption,^® or the removal must be without an in¬ 
tention to return and reoccupy the premises as a 
home,®'^ yet it is equally well settled that an actual 
removal from the homestead with no intention of 
returning to it^® and occupying it as a home,^^ or 
with a definite intention never to return,^ or an in¬ 
tent not to occupy the property again as a home¬ 
stead,2 constitutes an abandonment of the home¬ 
stead exemption, and, a fortiori, there is an aban¬ 
donment where there is not only a lack of intention 
to return, but also an intention to occupy another 
house at a future time.^ It is generally considered 
that, even where a new homestead is not acquired, 
an actual removal with no intention to return,^ or 
with an intent never to occupy the property again 
as a homestead,^ amounts to an abandonment; but 
it has been held otherwise under a particular stat¬ 
ute.® Effect of acquisition of new homestead is 
considered infra § 170. 

§ 166. - Removal with Intent to Return 

a. In general 

b. Absence due to casualty or necessity 


c Absence for business purposes 
d Absence for education of children 
e Absence on account of health 
f. Filing claim or notice on removal 

a. In General 

A person may remove from his homestead without 
abandoning it, provided he has, m good faith, from the 
time of removal, a fixed, constant, abiding, and contin¬ 
uing intent to return to the property and occupy it as 
a homestead, and provided such intention is not vague, 
indefinite, or ineffective because of a condition attached 
thereto. 

A removal from property constituting a home¬ 
stead does not cause an abandonment of the home¬ 
stead where the owner has an unqualified,’^ fixed, 
and abiding® intention to return to the property^ 
and occupy it as a homestead,^® where such in¬ 
tention remains at all times,and no other home¬ 
stead is acquired This is true even though the 
removal is to another state So, also, a tempo¬ 
rary absence or removal, or a removal for a tempo¬ 
rary purpose,from the homestead will not for¬ 
feit, or constitute an abandonment of, the right of 
exemption where there is a constant,^® abiding,^® 


96. Tex.—Burkhardt v. Lieberman, 
139 SW.2d 847, 138 Tex, 409, modi¬ 
fying, Civ App , 142 S W 2d 283 

97. N.O.—Grotberg v First Nat 
Bank, 210 NW 21, 54 ND 548 

98. Ark.-^Bratton v. Union Sawmill 
Co., 271 S.W 32. 168 Ark. 637. 

Ill.—Rasmussen v Rasmussen, 13 
NEl,2d 166, 368 Ill lS7-~Scogin v 
Scogin, 169 N.B. 201, 337 Ill. 427. 
Iowa—In re McClain’s Estate, 262 
NW 666, 220 Iowa '638—Crail v. 
Jones, 221 N.W 467, 206 Iowa'761 
Kan—State Bank of Webber v. Dia¬ 
mond, 239 P 970, 119 Kan. 294. 
Minn.—Bowers v. Norton, 218 NW, 
108, 173 Minn '376—Gordon v. 

Bmerson-Brantingham Implement 
Co., 210 N.W 87, 168 Minn, ^36— 
Clark V, Dewey, 73 N.W. 639, 71 
Minn 108. 

Mias.—Ritter v. Wkltesldes, 176 So. 
728, 179 Miss 706. 

Mo.^Maupin V. Longacre, 288 S.W. 
54, 316 Mo 872, 

Tex^Sterlmg Nat Bank & Trust 
Co. of New York v. BJUis, Civ,App., 
75 S W 2d 716, error dismissed., 

29 CJ. p 93^ note 52, 

Xiaok of definite Inteaitlon to return 
is controlling fact in cases of physi¬ 
cal absence.—McKenzie v. Mayer, 
TexClv.App, 20 S.W 2d 238. 

99. Minn.—Clark v. Dewey, 73 N.W. 
639, 71 Minn. 108. 

Mo —Maupin v. Longacre, 288 S.W. 

54, 316 Mo. 872. 1 

29 C.J, p 936 note 62. 

1* Minn.—Bowers v. Norton, 218 N, 
W. 108, 173 Minn. 876. 

Okl “White Inv. Co. v. Stupart, 4 P.. 


2d 77, 152 Okl 144—Brattain v 
Hite, 224 P 501, 101 Okl. 174, 

Tex —McKenzie v Mayer, Civ.App , 
20 S.W 2d 238. 

29 C.J. p 936 note 52 [c] 

2. Tex—Sterling Nat Bank & Trust 
Co of New York v Ellis, Civ.App, 
76 S.W 2d 716, error dismissed— 
Llewellyn v. First Nat. Bank, Civ 
App, 265 S.W. 222 

3. Okl—Greenwood v Wilkinson, 
256 P. 46, 124 Okl. 300. 

4. Vt.—Cushman v, Davis, 64 A. 
456, 79 Vt 111, 

29 C J. p 938 note 60 

5. Tex—Sterling Nat Bank & Trust 
Co. of New York v. Ellis, Civ.App., 
73 S W.2d 716, error dismissed— 
Llewellyn v. First Nat. Bank, Civ. 
App., 265 SW. 222. 

8. Mass.—Woodbury v. Luddy, 14 
Allen 1, 92 Am.D. 731. 

29 C J. p 938 note 69 Ca3. 

7. Ark.—Oreekmore v. Soott, 20 S. | 
W.2d 177, 178 Ark. 1113. 1 

a Ark.—Caldcleugh v. Caldcleughi 
360 S W. 324, 158 Ark. 224 

9. U.S.—In re Johnston, C.C,A.Tex,, 
294 F. 268. 

Ark.—^Butler v. Butler, 2 S.W.2d 63» 
176 Ark. 126. 

Iowa.—In re McClain's Estate* 262 N. 
W, 666, 230 Iowa 638. 

Tex—First Nat Bank v. Solis, Ctv. 
App., 137 S.W.2d 142, error refused 
—City Nat. Bank of Bryan v. 
Walker, Civ.App., Ill S.W.3d 360, 
error dismissed. 

la U.S.—In re Johnson, C,ClA*Tex, 
294 F. 258. 


Tex—First Nat. Bank v Solis, Civ. 
App., 137 S.W.2d 143, error refu.sed 
—City Nat. Bank of Bryan v. 
Walker, Civ App., Ill S.W.2d 350, 
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11. Tex—City Nat. Bank of Bryan 
V Walker, supra, 

tTntil intent of rettuming is relin¬ 
quished one leaving homestead with 
intent to return at future definite 
time does not abandon honientead 
right.—Knapp v. Brett, 222 N.W. 297, 
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12. Tox—City Nat. Bank of Bryan 
V. Walker, Civ App., U1 aw,2a 
360, error dlsmtHSed, 

Effect of acfiuiHlthm of another 
homestead see infra S HO, 

13. Tex—City Nat. Bank of Bryan 
V. Walker, supni. 

Removal from state as abandonment 
generally see supra 6 164, 

14. Btatttts oottstmad 

The words ''temporary removal,” ns 
used In a statute providing that tho 
exemption shall not be Impaired by 
temporary removal with the 
tion to reocoupy the pn^mUes as a 
homestead, obviously relate to a re¬ 
moval that 1b temporary and for a 
temporary purpose.-^Hauser v, 
Schauer, 254 N.W. 313, 215 Wls. 75, 

1& l«a,^Rtgaon V, X^gan, 197 
403* 169 La. 661, 
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continuous,^ definite, fixed,^9 and settled^® inten¬ 
tion to return,^^ or, as sometimes expressed, an 
ever-present intention to return and occupy the 
properly as a homestead,where the intention is 
entertained honestly-^ and in good faith,and the 
owner does nothing inconsistent therewith,*25 and 
It has been held that this is so, even though the re¬ 
moval IS to another state,2^ or other governmental 
subdivision,27 and even though the absence con¬ 
tinues for several years 28 Nevertheless, the ele¬ 
ment of lapse of time during which the owner has 
remained away is a matter to be considered, see 
supra § 164, and if the absence is prolonged, it 
may, if there is no evidence of a fixed intention 
to return, constitute an abandonment 29 

A person removing from his homestead must, to 
avoid an abandonment thereof, have, from the time 
of removal,89 a constant,81 abiding,82 continuing,89 
fixed,84 specific,85 and unequivocal8^ intent to re¬ 
turn ; a vague87 or indefinite88 intention is not suf¬ 
ficient. If at the time of removal there is an in¬ 


tention to return, but this intention is subsequently 
abandoned, the original intention ceases to be ef¬ 
fective and there is an abandonment of the home¬ 
stead right m the land,88 and no resumption of the 
intention will reclaim the right to a homestead 
and although a homesteader who has removed from 
the premises with no intention to return may change 
his intention to resume possession and thereby re¬ 
invest the property with the homestead character,4i 
such resumption of possession has only the effect 
of creating a new homestead right from the time 
of the new occupancy,42 and it does not affect the 
rights of third persons acquired m the interim be¬ 
tween the loss of the old and the acquisition of the 
new homestead 43 It has been said that the inten¬ 
tion to return formed on leaving the homestead 
must be executed by a resumption of the occupancy 
that once characterized the premises as a home- 
stead.44 To retain his homestead rights one leaving 
a homestead must in good faith intend to return at 
some future date ,45 but it is not essential that he 
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son* 36 SW2d 34, 237 Ky 579. 
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should intend to return at any particular time in 
the future 

The intention of a homesteader to return to and 
occupy the homestead after the termination of a 
removal therefrom is to be gathered not only from 
his declarations, but also from his actions and the 
surroundings and environment accompanying his 
absence 

Conditional intention. A removal from a home¬ 
stead may constitute an abandonment thereof where 
the intent or purpose to return is contingent on the 
happening or not happening of a certain event, 
especially where claimant intends to avoid the con¬ 
tingency,as where he intends to return only in 
case his business is not a success,^® or he cannot 
make a living elsewhere,or he cannot make a sale 
of the homestead premises.^^ So, also, there is an 
abandonment where the condition attached to the 
intention to return, such as the erection and living 
in a new house on the premises, indicates that the 
owner will not occupy the premises again as they 
now exist However, it is not necessary that 
there should be an intent to return regardless of all 
possible contingencies,^^ and a conditional inten¬ 
tion of acquiring a residence elsewhere has been 
held not fatal Qualified or conditional intent not 
to return is considered supra § 165 

b. Absence Due to Casualty or Necessity 

No abandonment Is occasioned by a removal or tem¬ 


porary absence caused by some casualty or necessity 
and accompanied by an intent to return as soon as cir¬ 
cumstances will permit Under a particular statute, a 
cessation of residence on the property must be so caused 
and be attended by such intent to avoid an abandon¬ 
ment 

In order to constitute an abandonment of a home¬ 
stead a removal must be voluntary and not under 
compulsion of any kind/^® An abandonment is not 
occasioned by a removal or temporary absence 
caused by some casualty or necessity,®'^ if there is 
an intention of returning as soon as circumstances 
will permit,and if such intention is not aban¬ 
doned The fact that the length of enforced ab¬ 
sence cannot be accurately forecasted will not alter 
the effect to be given the intention to returnand 
It has been held that the rule applies regardless of 
the length of the absence.^^ 

A casualty or necessity within the rule may con¬ 
sist of the destruction of the homesteaders’ dwelling 
house,or its unfitness for human habitation,®'^ 
the disturbed conditions of the country,®^ a judg¬ 
ment or decree of court,®® an execution sale,®® 
imprisonment ,®'^ confinement in an asylum because 
of insanity,®^ or poverty ®® Where a mortgage by 
a husband was valid as against the homestead right 
and the wife of such mortgagor was comi)elled by 
the mortgagee to leave the homestead during her 
husband’s life, she was not deprived of her rights 
of homestead after his death although the husband 
paid rent to the mortgagee for the same premis¬ 
es 70 
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Under a statute providing that, whenever the 
debtor shall cease to reside on the property, it shall 
be liable to his debts, unless his removal be tempo¬ 
rary, by reason of some casualty or necessity, and 
with the purpose of speedily reoccupying it as soon 
as the cause of his absence can be removed, both 
a sufficient cause for removal and an intent speedily 
to rcoccupy must exist to protect the homestead 
exemption The statute allows only a removal 
which may be justly adjudged as temporary it 
requires a speedy return as soon as the cause of 
absence can be removed, and, under it, there is 
an abandonment, notwithstanding an intent to re¬ 
turn, where the obstacle in the way of a speedy 
return may never be removedT^ 

c. Absence for Business Purposes 

A temporary removal or absence for business pur¬ 
poses, with a continuing intent to return, does not con¬ 
stitute an abandonment of a homestead. 

To constitute an abandonment of a homestead by 
reason of removal for business purposes, there must 
in addition be an intent not to return to the prop¬ 
erty as a home A removal for temporary busi¬ 
ness purposes will not debar the debtor from his 
cxcmption'^^ if he continually purposes to return 
Hence such absence to engage in trade,to seek or 
engage in work elsewhere,to raise crops during 
several seasons on the land of another,to dispose 


of a stock of goods owned by the wife,^® to hold an 
official position,or to secure a more convenient 
location for the practice of medicine,foi-^ 
feit, or constitute an abandonment of, the home¬ 
stead. However, the intent not to return may ap¬ 
pear notwithstanding the declarations of the home¬ 
steader to the contrary and an abandonment 
takes place where the absence is for a lifelong pur¬ 
pose and IS in the pursuit of practically the life 
work of the debtor a reasonable time will be al¬ 
lowed after the completion of die business to re¬ 
turn to the old home, and, if the debtor is pre¬ 
vented forcibly from so doing his homestead rights 
will continue for a reasonable time after the re¬ 
moval of the preventing cause.®® 

d. Absence for Education of Children 

Absence for the purpose of obtaining better educa¬ 
tional facilities for the debtor's children, and not in¬ 
tended to be permanent, is not an abandonment of the 
homestead. 

If the debtor removes from the home property 
for the purpose of obtaining better educational fa¬ 
cilities for his children, his absence is not regard¬ 
ed as an abandonment, if the removal is not in¬ 
tended to be permanent,®'^ even though he votes in 
the city of his temporary residence®® or subsequent¬ 
ly sells the homestead and never returns.Espe¬ 
cially is the rule applicable where he left a tenant 
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in possession®^ and with the proceeds supported his 
family,®^ or where he rented a part of the prop¬ 
erty but continued to cultivate the balance.®^ 

e. Absence on Account of Health 

A homestead Is not abandoned by a temporary ab¬ 
sence due to the state of health of the debtor or some 
member of his family. 

A debtor may be absent without abandoning his 
homestead where the state of his health, or that of 
some member of the family, renders it necessary or 
advisable for him to remove temporarily from his 
home,®® and he intends to return,®^ or no intent to 
abandon the homestead appears,®® and especially is 
this so where he leaves a tenant in possession.®® 

f. Filing Claim or Notice on Removal 

As properly construed, and within their limited 
sphere of operation, statutes requiring notice of claim 
of homestead to be filed in case cessation of occupancy 
continues more than a prescribed period, or providing 
that, when a declaration of a claim of homestead has 
been filed, the leaving of the homestead temporarily 
shall not operate as an abandonment, will be accorded 
effect 

A statute providing that, when a declaration of a 
claim to a homestead has been filed m the probate 
office, the leaving of the homestead temporarily 
shall not operate as an abandonment does not add 
anything to the essential rights and privileges of 
the owner,®although it may aid him in the proof 
thereof,®® the filing of the declaration being pnma 
facie,®® although not conclusive,^ evidence of an 
intent to return, and, in the absence of evidence to 
the contrary, stamping on the place the brand of a 
honiestead.2 So, also, while the court will note 


a failure to prove compliance with the statute,® the 
statute does not deny to the owner, leaving tempo¬ 
rarily, any privilege he had previously enjoyed,^ 
and, notwithstanding a failure to comply with the 
statute, there is no abandonment where an owner 
leaves his home only temporarily, with an intention 
to return, and without putting it out of his power 
at any time so to do ® 

Under another statute requiring notice of claim 
of homestead to be filed in case cessation of oc¬ 
cupancy continues more than six months, the home¬ 
stead exemption is lost by ceasing to occupy the 
property more than six months and failing to file 
the notice,® even though there is an intention to re¬ 
turn;'^ but retention of the homestead within the 
six months' period is not dependent on the filing of 
the notice;® and where the owner removes from, 
and ceases to occupy, the homestead, with the in¬ 
tention of permanently abandoning it as a home or 
place of residence, his homestead right ceases im¬ 
mediately and does not continue for six months,® 
nor is it preserved or continued by filing the stat¬ 
utory notice 

§ 167. -Effect of Intent to Remove with¬ 

out Actual Removal 

When It IS unperformed, an Intention to remove 
from the premises is not an abandonment, 

An unperformed intention to remove from the 
premises will not constitute an abandonment; there 
must be an intention to change the residence and 
an actual change.^^ This is true, even though the 
intent to remove is accompanied by preparations 
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29 C.J. p 941 note 8. 

Iowa.—Soulhwlck v. Strong, 255 
N.W. 633, 218 Iowa 436 
N.D.—Grot berg v. First Nat. Bank, 
210 N.W. 21. 64 N.D. 548. 

95. Ark.—White v. Turner, 16'5 S.W. 
2d 7X4, 203 Ark. 95. 


96. Iowa—Southwick v. Strong, 255 
N.W 523, 218 Iowa 433. 

N D,—Grotberg v. First Nat Bank, 
210 NW. 21, 54 N.D. 548. 

29 CJ. p 941 note 4. 

97. Ala—Fuller v. American Supply 
Co, *64 So 649, 185 Ala 512. 

29 CJ. p 941 note 7 [a] (9) 

98. Ala—Fuller v. American Sup¬ 
ply Co., supra. 

99. Ala.—Powers Clothing Co. v. 
Smith, 81 So. 576, 202 Ala. 634. 

29 C.J. p 941 note 7 Ca] (3), 

1 . Ala—Beckert v. Whitlock, 3 So. 
645, 88 Ala. 133. 

29 C.J. p 941'note 7 [a] (10). 

2. Ala.—^Towers Clothing Co. v. 
Smith, 81 So. 676, 203 Ala. 534. 

3; Ala.—Frazier v Espalla, 136 So. 
611, 230 Ala. 446. 

4. Ala—Fuller v. American Supply 
Co., 64 So. 549, 185 Ala 51S. 

5. Ala.—National Surety Co. v. Bak¬ 
er, 142 So. 829, 326 Ala. 298. 

29 O.L p 941 note 7 Cal (4>, 
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e. Minn —Sheehan v. First Nat. 

Bank, 204 N W. 38, 1-63 Minn. 391. 
29 CJ. p 941 note 7 [bj (1). 

7. Minn.—Sheehan v. First Nat, 
Bank, supra—Quehl v. l»eterson, 49 
N.W. 390, 47 Minn. 13. 

a. Minn.—Russell v. Speedy, 37 N.W. 

340, 38 Minn. 303. 

29 C.J. p note 71 [b] (3), 

9* Minn —Gordon v. Bmereon- 
Brantingham Implement Co., 210 N. 
W. 87, 168 Minn. 336. 

la Minn.—Clark v. Dewey, 73 N.W. 

639, 71 Minn. 108, 

29 C.J. p 941 note 7 Cb} (4)* 

XI. Minn.—Bowers v. Norton, 218 
N.W. 108, 1T3 Minn. 576. 

Tex "-Clem Lumber Co. v. NtUott 
Lumber <lo., ComApp., 254 5AV, 
935, modifying, ElUott Lumber Co# 
V. Mitchell, Clv.App., 241 S.W# 

—Towery V. Plalnvtew Building 
Loan Ase% Clv.App*, $$ B.W.ad 
1039, error refused. 

29 C.J. p 943 note 
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for removal.^^ However, it has been held that, 
where the owner of a city homestead makes all 
preparations to abandon it and to reoccupy a for¬ 
mer country homestead as speedily as possible, but 
is prevented by sickness and death from actually 
takingf possession, the country homestead becomes 
reinvested with its homestead character and there 
IS an abandonment of the city homestead Insuf¬ 
ficiency of intent alone to effect abandonment of 
homestead generally is discussed supra § 163. 

§ 168. Removal and Conveyance 

An abandonment may arise from a removal from 
the premises followed by a conveyance, or a conveyance 
followed by a removal. 

If the homesteader and his family remove from 
the premises and he afterward conveys them by a 
valid and absolute deed,^^ or if there are a sale 
and a conveyance followed by a removal from the 
premises^® and delivery or surrender of possession 
to the grantee,^® this constitutes an abandonment 
of the homestead, or at least it is prima facie suf¬ 
ficient to show an abandonment but it has been 
held that a sale and a conveyance of, and removal 
from, the land do not constitute an abandonment 
of the homestead so as to make the land subject to 
the payment of a judgment Sale and convey¬ 
ance of property as abandonment of homestead gen¬ 
erally are considered infra § 173. The question 
whether abandonment arises on marital separa¬ 
tion and division of property or conveyance to wife 
is discussed supra § 161. 

Defective or invalid conveyance. The execution of 
a deed to the homestead without conforming to legal 
requirements if followed by delivery of possession 
to the purchaser constitutes an abandonment but 


the execution of an invalid deed without a previous 
abandonment is not conclusive of abandonment un¬ 
less accompanied or followed by surrender of pos¬ 
session to the purchaser.^® If the removal follows 
a conveyance void by statute because not joined in 
by the wife, the homestead is not considered as 

abandoned.21 

§ 169. Offer or Unexecuted Intention to Sell 

A mere offer, attempt, or unexecuted Intention to 
sell property constituting a homestead Is not of itself 
an abandonment of the homestead. 

A mere attempt's or offer^s to sell homestead 
premises, or an unexecuted intention to sell and re¬ 
invest the proceeds in another home,^^ does not of 
itself amount to an abandonment of the home¬ 
stead, even though, in the case of an offer, the 
owner, at the time thereof, is temporarily residing 
away from the premises,2® an offer to sell not being 
necessarily inconsistent with an intention to return 
and reoccupy the property as a home if not sold 
However, it has been said that an offer to sell one’s 
homestead not then in occupation as such is a fact 
to he considered on the question of intent to aban- 
don.^*^ 

There was no abandonment by removal under 
contract to sell, where the purchaser abandoned the 
contract and the widow and children of the owner 
who had died immediately after the execution of 
the contract returned to the premises within a few 
months after the contract was made 28 

§ 170. Acquisition of New Homestead 

Abandonment of a prior homestead necessarily re¬ 
sults from the acquisition of a new homestead, and the 
same result may, but does not necessarily, follow the 


12. Ala —Herzfeld v. Bea«l«y, 17 So, 
623, 106 Ala, 447. 

29 C.J, p 943 note 23 m (1), [ej. 

13. Misa, — Rotts V. Porter, 16 So. 
906, 73 Mi»s. 361. 

14. Okl,—Perkins v. Cissell, 124 P. 
7, 32 Okl 827. 

29 C.J. p 943 note 36. 

15. Fla.—Miller v. Mobley, 186 So. 
797, l$6 Fla. 351. 

Tex,—Major v, Lioy, Civ.App., 155 S. 
W.2d 6X7. 

29 OJ, p 944 note 37, 

13. Ark.—Beeson v. Byars, 63 S.W. 

33 640, 187 Aric 966. 

Fla.—Miller v. Mobley, 186 So, 797, 
136 Fla. 351. 

Tex,—Bleese v. Weseela Olv.App., 13 
3.W.2d 734, error, diamlsaed. 

39 ax p 346 note TO, 

17. Neb.—Mcffug:b v, iSImUey, 14 K, 
W. 377. 17 Neb. 636. 

39 C,J, p 944 note 36. 


IS. Ky—Wells v. Pixon, 283 S.W. 
43't, 214 Ky. 499. 

19, Ala.—Mower v Sharit, 85 Sow 23, 
504 Ala. 60—^Thaokar v. Morris, 52 
So. 73, 166 Al4, 3951 
ao, Ala—Mower v, Sharlt, 85 So. 
23, 304 Ala 50. 

01 . Tenn.—Oollinis v Boyett* 10 S. 

W. 512, 87 Term. 331. 

29 C.J, p 944 note 33. 

82, S,D—Smith V. Midland Nat. 
Life Ins. Co., 284 N.W. 20» 57 S.D. 
497. 

Resort to all icnotni nimxm to sell 
An owner of a homestead living 
ap€trt therefrom does not forfeit his 
homestead rights by resorting to ev*- 
ery known means to sell such home^ 
stead*—‘Yellowhair y. Pratt, 182 N.W. 
1703, 44 S.P. 18X 

'aa. Iowa.—Sohaffer v. Campbell, 199 
N.W, 334, 196 Iowa 43* 

[39 CLX p 944 note 33. 
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Offer of farm for sale did not 
weaken claitit, that It was homestead. 
—De Haven & Son Hardware Co. v- 
Sohults, 259 P. 778, 132 Or 493. 

84, HI.—^Wike v. Garner, 63 N.R 
613, 179 Ill. 257, 70 Am S.K. 102 
'29 C.J. p 944 note 37. 

Desire to sell one homestead for 
purpose of acquiring another is not 
Indioative of Intention to abandon 
the first.—Fardal v. Satre, 206 NW. 
32^ 200 Iowa 1100. 

85w Mich—Steel v. Blanchette, 159 
N,W. 138, 199 Mich. 167. 

29 C.J. p 944 note 84 

80, Tex.—Dunlap v. English, dv, 
App., 330 aw. 839. 

87. Ala.—Mower r. Sharit, 85 So. 38, 
204 Ala. 50. 

8a Ky.—Perslfttll V, PKnd, ^ .B.W. 
15, 88 Ky. 399, 10 880. 
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removal to, and occupancy of, other property under cir¬ 
cumstances entitling the occupant to claim it as a 
homestead, the question being one of intention. 

Since no one can own two homesteads at the 
same time, as considered supra § 13, if the debtor 
acquires a new homestead he thereby abandons 
and loses his homestead rights in the former place 
of residence.^9 This is so, although he leaves part 
of his furniture in the prior residence, or files a 
notice that he claims the premises as exempt 
Removal, without acquiring new homestead, as 
abandonment is discussed supra § 165 

The best evidence of the abandonment of a for¬ 
mer homestead is the fact that a new and perma¬ 
nent home has been acquired^ ^ and appropriated as 
such 32 The removal of the owners from one prop¬ 
erty to another, and the occupancy and use of the 
latter property as a homestead, unaccompanied by 
any act evidencing an intention to return to the 
former home, silently, hut cfiFcctively, proclaims the 
latter property to be their homestead and consti¬ 
tutes the highest and most conclusive evidence of 
the abandonment of the former property as a home¬ 
stead 33 However, the mere fact of acquiring, and 
moving on, another piece of property does not con¬ 
clusively establish abandonment.34 A person may 
retain his old homestead notwithstanding removal 

Z9. Mo,—Palmer v Omer, 295 SW 
123, 316 Mo. 1188. 

Okl—Preston v Ottawa County Nat 
Bank, 280 P. '581, 138 Okl 133. 

Tex —Silvers v, Welch, 91 S W 2d 
686, 127 Tex. 68, aflfirming Welch 
V Silvers, Civ App , 69 S.W 2d 879 
—Bell v Crabh, Com App, 241 S 
W 371, reversing Crabb v Bell, 

-Civ App, 220 SW 623—First Nat 
Bank v Wallace, Civ App., 13 S.W 
2d 176, 183, quoting Corpus Juris, 
and reversed on other grounds 
Wallace v. First Nat Bank, 35 S 
W2d 1036, 120 Tex 92. 

29 C.J p 944 note 40. 

Bight to change homestead see supra 
§ 50. 

30. Minn —Donaldson v Lamprey, 

11 N.W 119, 29 Minn 18. 

31. Tex—Hudgins v. Thompson, 211 
SW 586, 109 Tex 433—Walker v 
Dailey, Civ App, 290 S W. 813, 

Failure to acquire homestead in prop¬ 
erty* puJfohased 

Purchase of other property for a 
home and removal to it as a perma¬ 
nent home necessarily operates as an 
abandonment of the homestead, even 
though for any reason there is a 
failure to acquire a homestead right 
m the property to which the remov^- 
al Is made.—Clay v. Washington, 210 
S.W. 48 i, 183 Ky 75 6. 

33. Tt*x,—Panhandle Const Co. v. 

WiHonmn, (Uv.App., 110 SW.2d 615. 
error dismissed. 


to, and occupancy of, other property under circum¬ 
stances entitling him to claim it as a homestead,35 
provided he does not form an intention never to re¬ 
turn to the original property and occupy it as a 
homestead 36 In a case of acquisition of, and re¬ 
moval to, other property, the question of abandon¬ 
ment depends on the intention of the head of the 
family,37 to be determined from the surrounding 
circumstances ,38 “but there is no abandonment of 

a homestead at the time of the execution of a deed 
of trust on newly acquired property where the lat¬ 
ter property has not yet been used for homestead 
purposes, even though the owner has contracted to 
sell the property on which he is living and has de¬ 
clared his intention to abandon such property and 
reside on the newly acquired property 3^> Where 
there is no intention to abandon the prior home¬ 
stead, the temporary occupancy of other property 
which might be claimed as a homestead does not 
constitute an abandonment ,*^6 and it has been held 
that a person who has acquired a new residence, 
although not a homestead, cannot be permitted to in¬ 
sist on the homestead right to defeat a deed or 
mortgage executed by him while occupying such 
newly-acquired residence, and which fails to re¬ 
lease the benefit of the act,^i unless it clearly ap¬ 
pears that the new residence is only tcmporary.^2 

of New York, Civ.App , 124 S. 
204. 

37. Tex.—Coyel v. Mortgage Bond 
Co of New York, aupra 
ratezLt rather than oooupancy and 
acceptazLoe of deed 
The fact that claimants of a home¬ 
stead received a deed of other prop¬ 
erty on which they lived does not af¬ 
fect the question of their abandon¬ 
ment of homestead, if they at all 
times intended not to make thidr 
home on the property when it was 
deeded to them, hut to return to the 
former homestead.—Thigpen v. Uus- 
.sell, 118 aw. 1080, 55 Tex.Oiv.App. 
211 . 

aa Tex.—Coyel v. Mortgage Bond 
Co. of New York, Civ.App., 124 S. 
W2a 204 

Tex —Htaten v, Harris, Civ.App., 
2:19 ww 3:i4 
29 tU, p 910 note 43, 

Unperformed Intent to remove gon- 
iTUlIy see supra § 167, 

43. Tex.—McKenzie v. Mayer, OIv. 
App., 20 $,VV.2d m. 

bn, ranted prMntsM does not 
forfeit one’s right to established 
homestoad, use of which has heem 
temporax^ily alwiiidonodi.—Wharton v. 
Mortgage Bond Oo. of New York, 
Tex Civ.App., 48 a.W.2d 019. 

43U Bt—^Tltman v. Moore, 43 lit 
186. 

4a* lit—^Titman r. Moore, eupra. 


33. Tex—Hmton v Uvalde Paving 
Co, Civ.App., 77 S.W 2d 733, error 
refused. 

Case of abandonment 

Evidence of removal from a former 
to a new homestead, unaccompanied 
by evidence of an intention on the 
part of the head of the family to re¬ 
turn to the old, or make temporary 
his new residence, presents a case 
of abandonment—Chalk v Daggett, 
Tex.Com App, 257 SW. 228, modify¬ 
ing. Civ App, 204 SW 1057 

34. Tex—Silvers v Welch, 91 S W 

2d 686, 127 Tex 68, afllrmlng 

Welch V. Silvers, Civ App., 59 S W. 
2d 879. 

Fwo homes for families of different 
marriages 

Fact that one, having established 
homestead, in order to relieve discord 
between families by first and second 
marriages, established homo on near¬ 
by farm for second wife and her 
children* and himself continued to 
live on former homestead with chil¬ 
dren of former marriage, does not 
show an aiiandonment by him of the 
homestead first established.—tn re 
Wallcek, D(^J.Tex.* ,4 F.2d !266, peti¬ 
tion denied, C.O.A., Adams v, Wall- 
cek, 9 F.2d U, 

36. Tex—Walthall v, Barnes, Olv. 
App., S3 S.%Y,2d 1082, error dis¬ 
missed. 

30* Tex.—Coyel v. Mortgage Bond 
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It has been held or stated, on the one hand, that 
a homestead is abandoned by taking up a perma¬ 
nent abode at a distant place,and, on the other 
hand, that the acquisition of title to, and occupan¬ 
cy of, premises in a near-by town do not alone 
amount to such permanent absence from the home¬ 
stead as to work an abandonment thereof as long as 
an intention to return to the homestead exists 

§ 171. Change in Character or Use of Prop¬ 
erty 

A homestead may be abandoned in whole or part by 
changing the use of all or a part of the homestead tract 
so that It IS no longer of a homestead character 

The homestead may be abandoned either in whole 
or in part by changing the character of the use of 
all or a jiart of the homestead tract from residence 
purposes to some other character of use which will 
deprive it of the homestead character Since 
a rtsulence exemjit as part of a homestead loses its 
identity \\hen utterly destroyed or demolished, the 
material, when hauled away and used in combina¬ 
tion with other matt rail for the construction of an¬ 
other house on other land which is subject to a 
mortgage, docs not carry with it the exemption of 
the hoinestt.id house, of which it had formed p.iit, 
but as part of the house into which it thus enters 


becomes subject to the mortgage resting on the 
land 

Before it will be held that a part or portion of 
a homestead has lost its exemption right, it must 
appear that there was an intention to abandon it 
as a homestead^ and that it has been put to a 
use inconsistent with the homestead character of 
tlu premises It has been held that a landowner 
does not lose, destroy, or abandon his homestead ex¬ 
emption by using part of the homestead for busi¬ 
ness pin poses erecting on the land some struc¬ 

ture useful to him in his business or calling ,50 cre¬ 
ating an easement on or through the land ,51 en¬ 
larging tht building constituting his home ,5- mov¬ 
ing his dwelling from one part of the homestead 
premises to another,5^ removing one of two hous¬ 
es from the premises ,54 or, as to a tract which con¬ 
tinues to be used as a part of the homestead, by 
residing on a separate tract which also forms a part 
of the homestead 5''» The building of a house for 
the owner’s son and grandchildren on a portion of 
his homesleacl lot is not an abandonment of that 
IKirtion 56 \\ here property in which homestead 

rights exist is owned by cotenants and is not part¬ 
nership propelty, devotion of the use thereof to 
partnership purposes docs not cause a cessation of 
homestead rights,57 especially in a state where, as 


43. Kla—MilU ‘1 V Wrst Palm Bc'uh 

Atlantii Nil HinU, 1‘U So -MO, 1A2 
Fia 22 —Laiiior v Bnnicr, IK! So 
S6 7 0.") FJa 5J2 

44. Okl—V\hitc Inv Co v Slupart, 
I I’Jd 7 7 loJ Okl 14l--C;(rman 
SL.ito Jlnnk of Elk C^Jtv v I’Uichek 
16') P lO'M 67 Okl 17G 

45. Tex - Peterman v Harliorth 

C’om \pp, 10(1 S W o'?, reversmn: 
ITulMjrlh \ TSUermfinn. ("ivApp, 
J')1 611—Wt inert v Cooper 

Civ \pp, 107 S W Jd 608, error dis¬ 
missed — Yales V Home Biiildin#? 
•C Kocin ("o. Civ App 10 5 S V\" 2d 
lOM—O’Fiel V Jfiries, Cn App , 201) 
SW 1071, aflirmed Janes v O'Fi* 1 
Com App , 2X0 fe VV 163, motion 

dismissed, 299 S \V 640 

29 C.l p 915 note 47 

Appropriation to Inconsistent use 

The peimanent appropriation of a 
pait of the lioniestead tract to an in- 
<oiisisif>nt use constitutes an aban¬ 
donment thereof-—Pv.ilde Rock As- 
jilnll Co V Warren, 91 S VV’’ 2d iJl, 
127 Tex 137, 104 ALR 1048, aUlrm- 
ing. Civ Ajip, 59 S W 2d 272—Atwood 
V Guaranty Const Co, Tex Coin 
App, 61 SW 2d 6S5, reversing Cluar- 
anty Const Co v Atwood, Civ App, 
43 S W 2d 159—An her v Young¬ 
blood, Tex CiY App , 129 S W 2d 382 
error refused— 29 C.J p 945 note 47 
[a] (1). 


Erection, on part of property, of 
apartment house or other building’ 
for rental purposes is an abandon¬ 
ment of surh put as a homestead 
Fla—MeEwen v Larson, 185 So 866 
1 {6 Fla 1 

Tev —Atwood v Oijarant\ Const Co , 
Com 4pp , 68 S VV 2d 685, reversing 
Guaranty Const Co v Atwood 
Civ App . 43 S W 2d 1 r)‘)--Te\.is 

Building ^ MorlgaKe Co v Mor¬ 
ns (h\ \pp , 12 > S W 2d 865, trior 
disrnissi'd—St irks v N.iiioiril 

JtoTid A AToitg.rgt Corporatmn. Civ 
\pp , 85 S W 2d 10,*)6, error dis¬ 

missed—Ma^s V Mavs Civ App , 
4 > S W 2d J IX, error refused 
2 9 C.) p 915 note 47 [aj (2> 

Segreg'ation of parts of tract for 
rental purposes was an abandonment 
of such parts for homestead purpos- 
t's —Westergren v t'ampbell, Tex 
Civ App, 127 S W 2d 985 

Use by another for residence purpos¬ 
es 

Owner of urban homestead u ho 
gives another permis,sion to erei t 
and Occupy small residence on por¬ 
tion thereof abdiidons homestead to 
that extent, where wife nequieaiea m 
such permission—Anderson Mill A 
Lumber Co v Clements, 134 So 6SS 
101 Fla 523 

46. La—Coltharp v. West, 52 So 
675, 127 La 430 
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47. Kan—Barten v Martin, 299 P 
614, 113 Kan 829 

48. Kan —Barten v Martin, supra 

48. Ark -Starr v City Nat Bank, 

252 S W 356 159 Ark 409 

Whether Use for other than residenee 
purposes jir events acquisition of 
homt'slead see supra 36 

50. Ark—Btrrv v Meir, 66 KW 
489, 70 Ark 129 

La—Wilkins v Fii*maux, 36 So 805, 
112 La 921 

51. Fla — Shone v Bcllrnore, 78 So 
605, 75 Fla 515 

29 CJ p 9 15 note 51 

52 Tt \ - T.iltv \ Home Building & 
Loan Co, Civ \pp 10,8 S W 2c| 
1081 

53. Nell—Cit\ S.iv B ink \ Thornp- 
Min 1 16 N W 992, 91 Neb 628, 41 
1. R A N S , 89 

29 i’ J p 94 ) note 50 

Aemoval to another tract of land 

Midi—Bunker v Paquette, 37 Mich 
79 

29 CJ p 961 note 56 [b] (2) 


54. Tex — 

-Alamo 

Lumber 

Co V 

Walker, 

Civ App 

, 103 S\\ 

2d 792 

55. V S ~ 

-Giles V 

Robinson, 

, CCA 

Ttx, 38 

F 2d 22 

S 


56 Ark — 

■Brown 

V Brown, 

149 S 


W 330, 104 Ark 313 
57. Minn—Ebeihart v National Cit¬ 
izens' Bank of Mankato, 214 N W 
793, 172 Minn 200. 
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long as actual occupancy of a homestead exists, its 
use otherwise matters little Cessation or discon¬ 
tinuance of use of property for homestead purpos¬ 
es as essential element of abandonment of home¬ 
stead generally is considered supra § 163. 

§ 172. Declaration of Abandonment 

By virtue of express statutory provisions In a few 
states, a homestead may be abandoned only by a dec¬ 
laration of abandonment or by a grant. 

Real property may be abandoned in whole or in 
part as a homestead by express declaration and 
conduct consonant therewith 

Under the express provisions of some statutes, 
a homestead may be abandoned only by a declara¬ 
tion of intent to abandon, signed, acknowledged, 
and recorded, or by a grant executed and acknowl¬ 
edged as provided by statute Hence a removal 
from the premises,®^ or the execution of a mort- 
gage,®2 a Icase,®^ or a lease and the purchase of 
other property and residence thereon,will not de¬ 
stroy the exempt character of the premises, and, in 
the absence of such declaration or grant, no other 
premises than the original homestead may be 
claimed as exempt A deed of the homestead, or 
part thereof, by a husband to his wife is not an 
abandonment within these statutes,®® nor is a quit¬ 
claim deed by the wife to the husband, signed by 
the wife alone, even though, as part of the same 
transaction, the husband quitclaims other property 
to the wife, as, under the statute and the construc¬ 
tion thereof, a homestead cannot be abandoned by 
separate instruments separately executed by the 
husband and wife ®7 On the other hand, a joint 


conveyance of the homestead by the husband and 
wife,®® a quitclaim deed,®® or an agreement of sep¬ 
aration between husband and wife which provides 
for an equal division of all property between 
them,*^® provided it is recorded,is a grant within 
the meaning of these provisions, and an abandon¬ 
ment of the homestead Indeed, it has been stated 
broadly that the word “grant,” as used in such stat¬ 
utes, is applicable to all transfers of realty, includ¬ 
ing transfers by operation of law as well as volun¬ 
tary transfers 72 There may be a destruction of 
the homestead right when title to all or a portion 
of the homestead property is transferred to a third 
person, even though the conveyance contains a res¬ 
ervation of the right of possession and profits dur¬ 
ing the life of the spouses ,73 but it is otherwise 
where there is a reservation of a life estate suffi¬ 
cient to support the homestead 74 Also, a convey¬ 
ance may destroy the homestead right even though 
the property or a portion thereof is immediately 
reconveyed to one of the spouses as a part of the 
same transaction ,7® but the opposite conclusion was 
reached where a deed was given by husband and 
wife to another in constructive trust for the wife’s 
use and benefit, without intent to convey any bene¬ 
ficial interest to the grantee, and the grantee sub¬ 
sequently reconveyed the legal title to the wife 
without consideration 76 

§ 173. Sale and Conveyance 

While, In so far as the homesteader himself Is con¬ 
cerned, a valid conveyance of homestead property may 
constitute a Ipss, destruction, or abandonment of the 
homestead exemption, there are various situations, in¬ 
volving, in most cases, a simulated transaction and 


58. Minn—Ebcrhart v National Cit¬ 
izens’ Jj.ink of Mankato, supra 

59. Fla—Oulf ReHnin^ Co v An- 
kenj, 1J5 So 521, 102 Fla 151 

60. Cal—Thatcher v Van Hever, 34 

r 2d 710 139 Cal App 658 

Wash —Brown v Mcinos, 250 P 36, 
140 Wash 525 

29 C J p 936 note 44 fa] p 945 note 
'54 

Declaration of abandonment filed 
before declaration of homestead is 

not available to defeat the hoine- 
Htead —State ex rel Van Doren v 
Suptiior Court for King County, 37 
P2d 215. 179 Wash 241 

61. Idaho—Campbell v Largillieie 
Co, Bankeis, 256 P 371, 44 Idaho 
293 

Wash—Brown v Mnnos, 250 P 36, 
140 Wash 525 

29 C J p 945 note 55, p 936 note 44 
[a] 

Question of occupancy is not a ma. 

terlal one under such a statute — 


Lewis v Mauerman, 76 P 737, 35 

Wash 156 

62. C\1 —Kennedy v Gloster 32 I* 

941. 98 Cal 143 

29 C 1 p 9 45 notes 56 68 [h] 

€3. Cal —Simonson v. J3urr, 54 P 
87, 121 Cal 582 

64. Cal — Simonson v Bun, supra 

2.9 C J p 948 note 11 [a] 

65. Cal —^Waggle v Worthy, 15 P 

831 74 Cal 266, 6 Am S R 440 

66. Cal—I’ayne v Cummings, 80 P 
620, 146 Cal 426, 106 Am S R 47— 
Brandon v Faria, 279 P 192, 99 
Cal App 594 

67. Cal —Dixon v Russell, 70 P 2d 
196, 9 Cal 2d 262 

68. ('al —Oaks v. Oaks, 29 P 330, 
94 Cal OG 

69. Cal —Faivie v Daley, 29 P 256, 
93 Cal 664 

70. Cal —Tn re Winslow, '53 P 362, 
121 Cal 92 

71. (''al—In re Lamb’s Fstate, 30 P 
568, 95 Cal 397 
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72. Cal—White v Rosenthal, 35 P 
2d 151, 140 Cal App 184 

Foreclosure sale 

Wht re husband and wife as home¬ 
stead owners were made pa Tiles to 
mortgage foreclosure ])rorepding, on 
fore( losure sale, owners lost all con¬ 
trol and homestead was as complete- 
Iv abandonc'd as though owners had 
disposed of their propirtv by grant 
deed, and such abandonment was not 
aftected bemuse owners and mortga¬ 
gee during latter jiart of period of 
redemption engaged In negotiations 
to reflnanrp property and to recon¬ 
vey It—^White V Rosenthal, supra 

7a Cal —First Trufet & Savings 
Bank of Pasadena v Warden, 63 
P 2d 329. 18 Cal App 2d 131 

74. Cal — Vrlghi v Rule & Sons, 107 
P 2d 970, 41 Cal App 2d 852 

75. Cal —First Trust & Savings 
Bank of Pasadena v Warden, 63 
P 2d 329, 18 Cal App 2d 131 

7a Cal—Palen v Palen, 83 P 2d 36, 
28 Cal App 2d 602. 
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lack of Intent to vest any beneficial Intereet In the 
grantee, In which a conveyance ii not an abandon- 
ment. In connection with other circumstancec, a parol 
tale or defective deed may cause an abandonment; but 
a mere executory contract to eell does not do so. 

In so far as the homesteader himself is concerned, 
there is a loss, abandonment, or destruction of the 
homestead exemption on a valid conveyance of the 
homestead property,^7 especially when the convey¬ 
ance IS followed by a surrender of possession to the 
grantee, as considered supra § 168, or where the 
proceeds are appropriated to the purchase of other 
property not exempt from seizure and sale for 
debt ,78 and after the exemption has been so lost, 
It is not revived by a reacquisilion of the property 
by the former owner,78 although the property may. 


on reestablishment of a home thereon, take on a 
new and independent homestead status However, 
a conveyance of homestead property by a judgment 
debtor may raise no question of abandonment that 
will affect the homestead right of the purchaser.*' 
The question whether grantee of homestead prop¬ 
erty takes title free of claims and judgments against 
grantor is considered supra § 149, and the question 
whether judgment is enforceable hen after convey¬ 
ance of debtor’s homestead property supra § 109 

No loss or abandonment of a homestead exemp¬ 
tion IS worked by an attempted conveyance, rescind¬ 
ed before consummation ,8- a conveyance and a re¬ 
conveyance to claimant, there being no considera¬ 
tion for either deed ,83 a conveyance of community 


77. Iowa —Kleinsorpe v Clark, 4 N 
W 2d 433 

Mo—Kelley v Parman, App , 51 S 
W 2d 231—Mercantile Bank of Lou¬ 
isiana, Mo V Beckor, App, 43 S 
W 2d 862, tiansfcrred, see, Sup. 
40 SW2d 626, 7.") ALR 1227 
Tex—Buelin v Smith Civ App, 201 
S W 317, reversed on other 
grounds Bulm v Smith, Com App , 
1 SW2d 591 
29 CJ p 945 note 68 
▲8 to debt assumed by purchaser 
Where widowed owner of home¬ 
stead sold and conveyed homestead in 
partial consideration of purchaser’s 
assumption of paving debt, retaining 
vendor’-i lien, and holder of paving 
debt acquiesced in shift of obligors, 
lien inured to benefit of holder of 
paving debt for amount thereof and 
was enforceable by him —Gonzalez v 
Zachry, Tex Civ App , 84 S W 2d 855, 
error refused 

Mortgagor’s sale of property to 
mortgagee destroys mortgagor’s 
homestead exemption—Murff v Jt.it- 
difl’ 138 So 908. 19 La App 109 
Wife, by Joining In husband’s con¬ 
veyance of homestead property, 
abandons her right therein—Johnson 
v Commonwealth Building & Loan 
Ass’n, 31 SW2d 13G, 182 Ark 226 
Conveyance of part of tract 

(1) Where part of a tiact consti¬ 
tuting a homestead is sold and con¬ 
veyed it IS severed from the remain¬ 
der of the homestead and ceases to 
be a part of the home —O’Fiel v 
Janes, Tex Civ App, 269 SW 1074, 
iflfirrned Janes v O’Piel, Com App, 
280 SW 163, motion dismissed 299 
SW 640 

(2) If the part sold contains the 
home and buildings occupied by the 
family, the portion remaining is no 
longer impressed with the statutory 
privilege 

Ill — \beinathic v Rich, 99 N E 883, 
256 III 166 

K.in —Matney v Linn, 54 P 668, 59 
Kan 613. 


Conveyance of undivided interest 

(1) Where husband and wife after 
they had acquired their homestead in 
property conveyed an undivided one- 
half interest in the property to an¬ 
other In manner provided by law for 
sale of homestead, husband and wife 
thereby voluntarily subordinated 
their homestead right to all the 
rights and obligations appertaining 
to 1 elation of tenants in common, 
and consequently they thereafter 
stood in same position as if their 
homestead rights in property had 
been acquired after parties had be¬ 
come tenants in common in the prop¬ 
erty—Sayers v Pyland, 161 S W 2d 
769, H9 Tex 57, 110 ALR 1164, re¬ 
versing Pvland V Sayers, Civ App , 
148 S W 2d 450 

(2) The conveyance of an undivid¬ 
ed interest in the homestead destrovs 
the exemption as to the whole, where 
homestead lights do not attach to 
lands held in common by loint tenan- 
O’—Howes V Burt, 130 Mass 368 

29 C J p 915 note 68 [a] 

Extinction of leviable Interest 

This .species of abandonment may 
leave no interest in the debtor to be 
levied on—Farmers’ Savings, Bldg 
* Loan Ass’n v Berger, 69 SW 5 7, 
70 Ark 611 

Alienation as one of exclusive meth¬ 
ods of terminating homestead ex¬ 
emption generally see supra 157 
Grant as one of cxclu'^ive methods of 
abandonment permitted by statute 
see supra § 172 

78. Kv —Kobe v Cookcndolpher, 9 
KyOp 816 

79. Iowa—Kleinsorge v Clark, 4 N | 

W2d 433 j 

29 CJ p 946 note 74 

Beacquisition for inda]>endent con¬ 
sideration 

Mo—Mercantile Bank of Louisiana, 
Mo V Becker, App, 43 S W 2d 862, 
transferred, see. Sup, 40 S W 2d 
626, 76 ALR 1227 
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Cancellation of instrument of con¬ 
veyance 

The cancellation, by agreement of 
parties, of a deed made by husband 
and wife, which had conveyed the 
absolute title to the homestead, and 
had declared the amount of unpaid 
purchase money, without express 
reservation of a vendor’s Hen, can¬ 
not reinvest the husband and wife 
with such homestead rights m the 
land as will prevent It from being 
subjected to forted sale to satisfy 
notes for the unpaid purchase mon¬ 
ey in the hands of one who acquired 
them before cani'ellation of the deed 
—Brooks V Young, 60 Tex 32 

80. Fla—Miller v Mobley, 186 So 
707, 1.36 Fla 351 

Character of use 

Where part of land constituting a 
homestead has been convey ed, queb- 
tioii whether, on reconveyance, it 
again becomeb part of the homestead 
depends on the use to which it is 
pul, that is, on the d(*votion or lack 
of devotion, thereof to homestead 
purposes—O Fiel v Janes, Tex Civ 
App, 269 SW 1074, aflirmed Junes 
V O Fiel, Com App 28f) S W 163, mo¬ 
tion dismissed 299 S W 640 

81. Tex—Hughes v Gioshart, Civ 
App. 150 SW2cl 827 

82. US — Thompson v McConnell, 
Tex, 10 7 F 33, 46 CCA 124 

83. Cal—1‘alen v J’alen, 83 P 2d 

36. 38, 2S Cal App 2d 602, citing 

Corpus Juris. 

29 CJ p 9JG note 77 
Commuuity homestead 

A husband cannot convert the com¬ 
munity homestead of himself and 
Wife into his separate estate by deed¬ 
ing It away, without joinder by the 
wMfe, and receiving it back in the 
form of a gift—John Hancock Mut 
Life Ins Co v Bennett, 128 S W 2d 
791, 1.13 Tex 460, reversing, Civ App, 
106 S W 2d 822 

Deeds executed for oonvanieuoe 

Where landowner conveyed land 
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property by a surviving husband to his children,*^ 
a conveyance of homestead i)ropcrt> to a third per¬ 
son to enable the grantor to borrow money from 
a bank, which was not intended to vest in the third 
person any beneficial right to the land the exe¬ 
cution of a deed of the homestead by parents to 
their son to induce him to live with them on the 
homestead and to secure his assistance in maintain¬ 
ing them on the premises a voluntary convey¬ 
ance of a homestead, reserving to the grantor the 
rents thereof for life,**^ or by a mere assignments^ 
in trust for the assignor Also, the homestead of 
.1 person owning an undivided interest in land re¬ 
mains notwithstanding the land has been ordered 
to be sold in order to divide the proceeds and 
there is no abandonment of a homestead whtrt the 
purpose of an agreement of partition of pro])crty 
constituting the homesteatl is only to place the le¬ 
gal title of one half in the wife and title to the 
other half in the husband, and there is no intent 
to convey homestead lights but a devisee and 
his wife abandon their homestead rights, if an 3 ^ in 
that pait of proper!} which they deed to a codevisee 
who IS unmarried and can have no homestead 
rights When not otherwise aliandoncd or extin¬ 
guished, a homestead may continue notwithstand¬ 
ing the husband’s conveyance, or pretended con¬ 
veyance, of his iiart of, or interest in, the home¬ 


stead property 

Remaining in possession. Notwithstanding the 
grantor remains in possession at the sufferance of 
the grantee, projierty may cease to be the homestead 
of the grantor on the making of a real, and not 
a simulated, conveyance thereof,^'* or at least the 
question of abandonment is one of fact where there 
IS an intent to abandon and the deed carries with 
It a right to immediate possession by the grantee 
but, where the grantor remains in possession, the 
homestead exemption status is not changed by a 
conveyance to a son or daughter 

Purchase of reversionary or dower interest A 
loss of homestead rights results from a purchase by 
the sole beneficiary of a homestead estate of the 
absolute title to the reversionary interest in the 
property out of which the homestead estate was 
carved, when it docs not a])])ear that it was the 
intention of such beneficiary to kec]) the two estates 
se]).irate,^'^ but a remainderman may acquire the 
dower interest on which his estate is expectant, 
even after levy of execution, and not lose bis home¬ 
stead rights 

Conveyance to wife or for her benefit ITonic- 
stcad rights arc not lost by leasnn of a convc>ancc 
of the homestead pro])ert> by the husband to the 
wife Where the homestead is conveyed to a 


to third pi’Tson, w lio Tt*f(mveved it to 
owner and wife and they subsc- 
(luenllv nuthorizod Ihiid person to 
sell land and for c onvenH'rice exe¬ 
cuted deeds to him, there was no 
abandonment of homestead—Croker 
V Croker D (" F'la , 7 F I’d I’lS 
04. Wash—In le Peas 70 P 270, 20 
Wash at 

86. Cal~Palen v I'alen St P Jd 36, 
3S, 28 Cal AppJd 602, citing Corpus 
Juris. 

29 (',1 1 ) 'M6 note 79 

86. Wis—Alurphy v Ciouth, 24 
Wis 165 

87. Kv - Jtolhwt 11 V Rothwell, 104 
S W 2 76, 31 Ky L. 851 

88 . US—In re Dt.idwrler & Port- 
son. D(M;a, 2')J p 762 

Wife’s assierument to husband of 
her Joint interest in contract to pur¬ 
chase. pretpertj, does not am*i t or 
alter ‘•latus of piopertv as home¬ 
stead—Hrunsdon v Rrunsdon, 200 N 
W 823, 199 Iowa 1099 

89. Cal —I’alen v Palen, S3 P 2d 36, 
38, 28 (’al App 2d 602, eitmg Cor¬ 
pus Juris. 

29 CJ p 946 note 82 

90. Tex — Hoone v MeBee, Civ Vpp , 
280 SW 295 

91. Tex — Crowder v Union Nat 
Bank of Houston, 2G1 SW 375, 114 


Tex 34 ftnswerinp certified ques¬ 
tions. Civ App 264 SW 791 

92. Tex—Pnee v Reeves, Civ App , 
91 S W 2d 862, trror dismissed 

93. Conveyance while Bpouses liv- 
ingr tog-ether 

If, under 1 part.Iron between hus¬ 
band cind of land < onstilutint, 

the family honiestetid, Iheit was no 
abandonment ot the honnsttad, a 
pretended conxeyanee by Lh« lius- 
bsnd of his halt under the partition 
agreement to bis son unknown to the 
wiU, inadt wbih the husband and 
wife welt living logtthtr toiistitut- 
ed no abandiniiiH nt of part of their 
homestead C ow d(‘r v Union Nat 
Rank ot Houston. 261 S W 375 H I 
Tex 34 answt r int, et'itilied ques¬ 
tions, Civ \pp , 261 S V\ 791 
Conveyance after husband left wife 
Where husl>and an' wife owned 
homestead property as joint tenants, 
and husband It ft wife who tonlinut*d 
to reside t»n Iht homeslcad property 
and then alter husband divested 
himself of his one-hall interest and 
wife remained on homesle.td until 
her death, and coU nant did not exer¬ 
cise right to evtinguish the home¬ 
stead right as provided by statute 
by tendering to the wife the value 
thereof, wife was entitled to exclu¬ 
sive use of homestead and rents and 
profits therefrom regardless of its 
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value until homi'stend was extin- 
guisiied, and wvis not reeiuired to Re¬ 
count to (ote'nant lor speh profits — 
SlrKkler v Yales, 32 N E 2d 681, 309 
Til App 128 

94. Tex—Williams \ (^orpus Christi 
Hank At Trust Co. Civ \pp , 104 S 
W 2fJ 5b, error refused 

96. Tex—Tones v I^anning, Civ 
Ap}) 201 SW 44 3 

96. K\ —First N.it liank of J.ie k- 
son \ Oliver 150 ,S W 2d 894, 286 
Ky 286 

Tex—Chesnut v Si)etht, Civ Apj) , 
272 S VV 830 

97. Ca—Cteodell v Hall, 37 SE 725, 
112 Ca 435 

98. NC—A\ right v Bond, 17 SE 

G'5 127 Nf’ 39. SO Am S It 781 

99. Neb—Be'rggren v Hliss, 241 N 
W 5 4 4, 1 22 Neb 801 

Okl—Oklahoma Sl.ale' Bank v Has- 
sel, 114 J’2d 912. 189 Okl 48 
Wvo—Altmin v .St'hunemari, 273 V 
173, 39 Wvo 4 14 
29 C J p 946 note 88 
Veotmer homestead rig-ht or estate In 
wife 

According to the doctrine of some 
cases, such a conveyance will be re- 
giided as vesting the homestead es¬ 
tate, or the right to claim it, In the 
w'lfe 

Ill—Bcupold V Krause, 96 Ill 410 
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third person, under an agreement that it shall be 
immediately reconveyed to the wife, which is done, 
the homestead rights arc not affected but, in the 
absence of such an agreement, express or implied, 
a conveyance to a third person may constitute an 
abandonment notwithstanding a reconveyance to the 
wife ^ 

Invalid or defective deed A conveyance of the 
homestead premises, although itself defective, may, 
when taken in connection with other circumstanc¬ 
es, work an abandonment of the homestead exemp¬ 
tion,^ as, for instance, where a new homestead is 
subsequently acquired,^ or where the purchaser is 
put into possession, as considered supra § 168, but 
ordinarily a defectively executed deed, in the ab¬ 
sence of delivery of possession, docs not constitute 
an abandonment of the homestead ^ 

If the conveyance faih as to part of the interest 
sought to be conveyed, the grantor may afterward 
declare a homestead in that portion ® 

An executoiy contract to sell a homestead does 
not as a matter of law deprive it of its homestead 
character,'^ but it is a circumstance to be consid¬ 
ered by the jury in determining the issue of aban¬ 
donment ^ 

Parol sale accompanied hy delivery of posses¬ 
sion A sale by p.irol when accompanied by dcliv- 
try of possession to ibc purchaser anioiuits to an 
abandonment of the homestead exemption ^ 


§ 174. - Conveyance as Security for Debt 

It Is generally, although not always, considered that, 
where he remains m possession of the premises, a person 
does not destroy his homestead exemption, or abandon 
the homestead to other creditors, by executing a mort¬ 
gage or a deed absolute on its face, but intended only 
as security Failure to redeem after foreclosure causes 
a loss of homestead rights. 

The ex4‘Cution of a mortgage covering homestead 
projjcrty does not destroy the exemption^^ or con¬ 
stitute an abandonment of the homestead^^ to other 
creditors,^- in the absence of foreclosure or inter¬ 
ference with possession So, also, except as to 
an innocent piirchaser,^^ destruction or abandon¬ 
ment IS not caused by a conveyance absolute on its 
face, but intended only as security for a debt,^^ 
where the owner continues to reside and pay taxes 
on, and improve, the premises However, the 
giving of a second mortgage after a judgment Iicn 
has attached is held to be an extinguishment of the 
homestead as against the judgment Iicn Also, 
\vherc a mortgage of the homestead to secure a 
loan would be contrary to law, the continuity of an 
intention not to abandon as a homestead property 
from which the owners have removed is deemed to 
he broken when they mortgage the property to se¬ 
cure a loan, as it will not be assumed that they 
w('uld be parties to a void, illegal, and futile act 
Furthcrmrire, the owner will not be permitted, aft¬ 
er the execution of a mortgage, to claim exemption 
as against the mortgagees, where, at the time of 
execution, the owner was not occupying the prem- 


Tt*nn—Iluohs v Hooke, 3 Lea 302, 
31 \m R 642 

Coerced grant of life estate 

Whore deed firanling wife life es- 
talo in hu^’b.'ind’s inleresl in com¬ 
munity homo'^load was t oerced, hus¬ 
band’s romamdi’r in honu'slcad could 
no( ho suhioftod to hi.s dt —Po^o\ 
V Commercial Nat Rank. Tox (Xim 
App, fj.fi S\V2d r»15, Tovoisins ('om- 
nioTi lal Nat Bank of San Antonio v 
PoMcv, Civ App , 34 S W 2d 678 

1. Mioh—Rurkhaidt v Walker. *12 
NW 778, 1.32 JVlHh 93, 102 Am S 
n 3.SC 

29 CJ p 947 note 89 

2. Iowa—Jones v Cuirier, 22 N W 
66 3, 6.3 Iowa 63 3 

20 CJ p 947 note 90 

3. All—Thnckcr v Morris, 52 So 
71, 16(1 Ala 395 

29 CJ p 917 note 2 

4. N 11—Horn v Tufts, 39 Nil 478 

5. HI —H.ivis V McCullouch, 61 N 
K 377, 1 92 111 277 

29 C J p 947 note 5 

e. Miss —Chapman v White Rew- 
ing-Maih Co, 28 So 749, 77 Miss 
890. 


7 Iowa Vittengl v Villengl, 136 

N W 6 3 156 low.*! 41 
29 C J p 946 note 84 

Option of refusing to carry out con¬ 
tract 

A coni rat t for the sale of a home¬ 
stead was executor\ and did not con¬ 
stitute nn i^nfoi(c*ahle sale of the 
homestead or a sale w'hereln a npht 
could be asserted superior to the 
then existing homestead rights, since 
owner had the option of refusing to 
carry out the contract—I’anhandle 
(’’oust Co V Continental Southland 
Savings & Iwioan Aas’n. Tev Civ App , 
119 S W 2d Cil2, iiror dismissed 

Default hy pnrcliaser 

(1) Vendor’s execution of contr.act 
for sale of realty, with provision for 
voiding contract if punhnseis failed 
to jiny note and for retaining de¬ 
faulting purchasers’ part paxments 
as rent and damages, did not consti¬ 
tute abandonment ol vendor’s home¬ 
stead, where purchasers defaulted 
and became tenants of vendor — 
Bunting V Rollins, 70 S W 2d 40, 189 
Ark 12 

(2) Removal under contract to sell 
subsequently abandoned by purchaser 
see supra § 169. 
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8. Tex—O’Fiel v Janes, Ci\ App, 
220 RW 371 


9 S ]> — Kar Is«?on v Odland, 192 N 
W 768 4b SD 3.50 
29 CJ p 947 note 6 


10. 

NC — 

-Cleve v 

Adams. 22 

S R 

2d 


r»G7, 222 

NC 211 



11. 

Aik — 

-Hill V 

Schultz. 27 

s w 

2d 

.612, 181 

Ark 71 

9 



12. 

, Wis- 

-Wisconsin Mortg 

& See 

I 

["o V Kriesel, 

211 N VV 7 

9.6, 191 

WiH 60: 





29 

C J p 

947 note 

93 



13. 

Aik — 

-Ilill v 

Schultz 27 

S 

2d 


'612, 181 Ark 719 

14. Cal—Mahuiv v Ruiz, 58 Cal 11 

15. lowM —Sweet v Bergen, 295 N 

W 181 229 low'a 8.68—Butler v 

Chland. 202 \W .657. 200 Iowa 56 

29 CJ p 9 17 note 94 

16. low’a—Butler v <’'leland, supra 

17. Nth—Hess v Eselin, 194 NW 
469. no Neb 590 

18. Tex—Hinton v Uvaldp Paving 
Co, (hvApp, 77 S.W 2d 73J. error 
refused. 
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ises and had not made known his claim of home¬ 
stead, even though, under the law in force at the 
time, occupancy of the premises was not neces- 
sary.i^ 

An instrument giving security on moneys due as 
oil and gas royalties does not withdraw minerals 
from a homestead exemption 20 

Mortgages as waiver of homestead rights are 
considered infra § 183, and the operation and effect 
of special waiver infra §§ 188-190 

Reconveyance Where there has been a convey¬ 
ance of lands as security for a debt, and later a 
reconveyance to the original grantor, there is no 
abandonment of the homestead right A like con¬ 
clusion has been reached where there was an agree¬ 
ment to rcconvey on jiayment of the debt secured, 
the debt was paid, and the deed was returned, al¬ 
though no formal reconveyance was made 22 

Redemption or failure to redeem. Where, on 
foreclosure of a mortgage which releases the home¬ 
stead, the mortgagor fails to redeem, he loses his 
homestead rights ,22 and the rule has the same op¬ 
eration as against a purchaser from the mortgagor, 
where he docs not redeem ,2^ but the homestead 
right is not extinguished where another creditor 
having no claim to the homestead redeems, and on 
sale of the premises there remains a surplus 25 


§ 175. Lease 

The renting or leaeing of homestead property, or a 
part thereof, may, under tome circumstancee, conati- 
tute an abandonment of the rented property ae a home¬ 
stead, but not where the renting or leasing is only tem¬ 
porary, there is no intent to abandon the premises as 
a homestead, and another homestead has not been ac¬ 
quired. 

In one state, under an amended statute now in 
force, which differs not only from the original stat¬ 
ute but also from the rule obtaining prior to the 
enactment of such statute, any leasing which trans¬ 
fers the exclusive possession to the lessee for any 
definite term is an abandonment of the homestead 
right unless the right is saved and preserved by the 
filing of a declaration of claim to the exemption 26 
In most states, however, the mere renting or leas¬ 
ing of property does not destroy its homestead char- 
acter,27 since, if claimant in good faith intends at 
some future time to return and again occupy the 
property as his home, he may retain his homestead 
exemption right as against creditors,22 but the 
renting or leasing is a proper matter to be consid¬ 
ered, in connection with other matters, in determin¬ 
ing the question of abandonment 2t> A temporary 
renting or leasing of the homestead premises is not 
an abandonment of the homestead right^^ where 
there IS no intent to abandon the premises as a 
homcstcad^l and no other homestead has been ac¬ 
quired,22 this being true even where the homestead- 


19. Wvo —Harney v Montgomery, 
213 P 378, 29 Wvo 362 

go. Tex—Piist Nat Hank v Willis, 
CivApp, 58 SW2d 106.') 

gi. Cal —Kennedy v Globtcr, 32 P 
941. 98 Cal 143 

22. La—Colvin v Woodward, 4 So 
564. 40 La Ann 627 

29 CJ p 917 note 97 

23. Ill —Herdman v Cooper, 28 N 
E. 1094, 138 m 683 

NH—Richardson v Baker, 44 A 
520, 68 N H 297. 

24. Ill—Shroeder v Hauer, 29 N E 
,“.60, 140 Ill i;i6 

25. Ill—Garlick v. Squires, 45 Ill 
App 521 

29 CJ p 947 note 1. 

26. Ala—Shaddix v Bilbro, 127 So 
227. 220 Ala 657—Trapp y First 
Nat Bank, 117 So 197, 217 Ale 
587—IfoUis V American Wholesale 
Corporation, 112 So 204, 215 Ala 
644—Miles V Miles, 99 So 187, 211 
Ala 26 

29 C J p 941 note 7 [a] (5)-(8), (11), 
( 12 ) 

27 Tex — Schulz v L E Whitham 
&Co,27SW2d 1093, 119 Tex 211, 
modifying' L E Whitham Af Co v 
Schulz, CivApp, 14 S W 2d 881 — 
Carver v Gray, CivApp, 140 SW 
2d 227, error dismibbed, Judgment 


correct—First State Bank of 
Memphis v Seago CivApp, 120 
S WJd 951, error refused 
Owner not party to lease 

Where husband and wife occupy 
homestead owned by wife, husband’s 
lease not joined in or authorized by 
wife does not constitute abandon¬ 
ment—Bowers v Norton, 218 NW 
108, 173 Minn 576 
Ibease of farm from year to year 
IS not inconsistent with claim of 
homestead right therein—De Haven 
& Son Hardware Co v Schultz, 259 
P 778, 122 Or 493 

28. Tex—Carver v Gray, CivApp, 
140 S W 2d 227, error dismissed, 
judgment correct 

29. Tex—Cirver v Gray, supra 

30. Tex—Scail)orough v Home 
Owners’ Loan Corporation, Civ 
App, 161 S W 2d 886, error refused 
—Yates V Home Building & Loan 
Co, CivApp, 103 SW2d 1081 
Constituent members of family 

may lease property temporarily to 
others —Mavey v Patterson, Tex 
CivApp, 82 SW2d 386, error dis¬ 
missed 

31. Ky—Foieman v Cook, 127 S 
W2d 856 277 Ky 812 

N D —Grotberg v First Nat. Bank, 
210 N VV 21, 54 ND 548 
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Tex —Cocke v Conquest, 3,5 S W 2d 
673, 120 Tex 4 3, nfflrming. Com 

App, 13 SW2d 348, which af¬ 
firmed, Civ App 2 S W 2d 992— 
Hughes V Parmer, App, 164 
SW 2d 576—Hibbs v City Nat 
Rank of Wichita Falls, CivApp, 
293 SW 350 
29 CJ p 947 note 8 

Absence of intention to abandon as 
making leasing or renting tem¬ 
porary 

The courts "will construe the rent¬ 
ing or leasing as being temporary 
only, unless the (MT(umstances un¬ 
der which it lb done or some other 
means oi proof, establishes the in¬ 
tention of the ownt*r of the home- 
.stead to aiiandon it—First State 
Bank of Memphis v Seago, Tex Civ 
App, 120 S W 2d 951, error relused 
J-^eaving tenant in pohsession during 
temporary absence on account of 
health bce bupra § 166 c 
Renting property, or part thereof, 
during absence for education of 
children see supra 166 d 

32. TT S—Johnson v Duncan, CC 
A Tex, 61 F2d 1007 
Okl —Long v Talley, 201 P 990, 84 
Okl 38 

Tex—Hughes v Parmer, Civ Apr). 
i 164 SW2d 576—nibbs v City Nat 
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er has removed from the state,®® and it being espe¬ 
cially true where the lease is by husband to wife, 
since this in itself indicates an intent that the right 
of occupancy shall remain in the family ®^ On the 
other hand, except in those jurisdictions where it 
IS provided by statute that a homestead can be aban¬ 
doned only by a declaration of abandonment or by 
a grant thereof, as considered supra § 172, leasing 
the premises and giving possession to the tenant 
with no intention of again occupying the property 
as a homestead will amount to an abandonment of 
the exemption,even though the term covered by 
the rental contract is only a short period of time.®® 
There must be an intention on the part of the own¬ 
er again to use the property for residence purpos¬ 
es,®*^ but the fact of renting or leasing the home¬ 
stead in connection with other circumstances may 
show such an intent.®® Where the homestead is 
rented or leased for such a length of time or under 
such circumstances as to constitute an abandonment, 
It commences from the time possession is surren¬ 
dered to the tenant or lessee, although the term 
docs not begin until a later date ®® 

Lease of portion of premises A temporary'*® 
renting or leasing of a portion of the homestead 


premises, the owner continuing to occupy and use 
the remainder, does not deprive such portion of its 
homestead character,^^ whether the portion rented 
is a part of the dwelling house,'*® or a separate 
building and the land it occupies ^® However, the 
renting of a house located on the debtor’s home¬ 
stead may under some circumstances amount to an 
abandonment of the rented portion,^^ as where the 
rented portion is permanently detached for rental 
purposes,^® or where a building is erected on a part 
of the homestead tract with no view of making it 
a part of the homestead, but solely for the purpose 
of renting it to others for mercantile or other pur¬ 
poses, as considered supra § 171 

§ 176. Miscellaneous Acts of Abandonment 

Variou's miscellaneous acts have been claimed to 
constitute an abandonment of a homestead and, as to 
some, the contention has been sustained, but, as to 
many others, the opposite conclusion has been reached 

An aged couple were deemed to have abandoned 
their homestead in a small farm which they sur¬ 
rendered to an adult son in consideration that he 
remain on the premises, operate the farm, and sup¬ 
port them 46 


Bank of Wichita Falls, CivApp, 
293 SW 350 

▲ constitutional provision that a 
temporary Ictlin#? of the homestiad 
shall not chancre the character there¬ 
of when no other hom<*stead has been 
acquired bears as directly on the 
question of intent ay it does on the 
question of occupant v If head of 
family intends apain to use property 
as homestead, rental temporary, 
but if he do(*s not intend ag^ain to 
use it a^. homestead, then rental is 
permanent —Plouston <^hronicle Pub 
Co V Allen. Tex Civ App , 70 S W 2d 
482 

33. Tenn—Beeler v Nance, 150 SW 
797, 1 26 Tenn 580 
29 C .T p 939 note 68 

The wife may consent to renting: 
the homestead temporarily and vol¬ 
untarily acc*ompany her husband to 
anotht*r sstalc without losing: her 
riR:hts in the homestead—Long v 
Talley. 201 I’ 990, 84 Okl 38 
34 Wyo—Jones v Kepford, 100 P 
923. 17 Wyo 468 

35. Tex —Houston Chronicle Pub 
Co V Allen, CivApp, 70 S W 2d 
482 

29 C J p 948 note 12 

36. Tex —Houston Chronicle Pub 
Co V Allen, supra 

37. Tex—Thointon v Wear, Civ 
App, 202 SW 1038 

38. Ky—White v Roberts, 66 S W 
758, 112 Kv 788, 23 Ky L 2187. 

29 CJ p 948 note 14. I 

40 C J S -42 


39. Vt—Davis v Andrews, 30 Vt 
678 

40 US—Giles V Robinson, CCA 

Tex , 38 F 2d 22K 

Iowa - Hatter v Icenbloe, 223 NW 
527, 207 Iowa 702 
29 t^J p 948 note 16 
liack of intent to abandon 

Fact that after hu.sband's death 
wife rented pai t of homestead prem¬ 
ises from month to month while she 
occupied remainder without intend¬ 
ing to abandon an> portion of home¬ 
stead did not lermin.ate property’s 
homt stead character—Smith v 
Simpson, Tex Civ App, 97 S W 2d 522, 
erior refused 

41. US—In re Walicek, D C Tex , 4 
F 2d 2G5, petition denied, CCA, 
Adams v Waluek, 9 F 2d 26 

Ala—Cade v Graffo, 14 8 So 691, 227 
Ala 11 

Renting* part of rural homestead 

OKI—Exchange Nat Bank of Tulsa 
v Hose, 103 P2d 496, 187 Okl 481 
Tex- Schultz v Schultz, CivApp, 15 
S W 2d 312 

Oil and gas or other mineral lease 

U S —Evans v Mills, CCA Tex , 67 
jr 3d 840 

Tex—Biadley v Howell, CivApp, 
126 S W 2d 647, error dismissed, 
judgment correct—Boone v Bass- 
ham. CivApp, 61 SW2d 1065, er¬ 
ror refused 

42. Ala—Taylor v Gallaha, 103 So 
457. 212 Ala, 474 

29 CJ p 949 note 17. I 
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Renting of apartments on second 
floor of garage on a lot which was 
part of a homestead did not consti¬ 
tute an abandonment of the lot as a 
homi'stead, but was analogous to 
renting n room in the family resi¬ 
dence —liudde V Drawhorn, Tex Civ. 
App , 110 S W 2d 929 

43. Kan—IMtn<*v v Eldndge, 48 P. 
854, 58 Kan 215 

29 CJ p 94 9 note 18 

44. Tex—White v Cotton, CivApp, 
72 S W 2d 669—TIarslon v Langs¬ 
ton Civ \pp . 292 S W 648 

29 C J p 949 note 19 
Houses rented permanently 
Tex—Maury v MireJes CivApp, 93 
S W 2d 1194, error dismissed 
Hew house rented continuously for 
five years 

Tex —\ates v Home Building & 
Loan Co, CivApp. 103 S W 2d 
1081 

45. Okl—Bouse v Stone, 162 P 4 79, 
65 Okl 5 

29 CJ p 949 note 20 

Corpus Juris was cited in arriving 
at the (onclusion that lien on lot 
comprising homestead could not be 
foreclosed merely because one house 
on lot was being rented, without 
some showing which would enable 
homestead to be separated from 
rented property—Real Estate Land 
Title & Trust Co v Beryle, Tex Civ. 
\pp , 88 S W 2d 767, 769 

46. Iowa—Robison v Robison, 176 
NW. 9, 187 Iowa 1209. 
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There was no abandonment of the homestead 
where the owner moved from a town house to a 
country residence, leaving part of his personal ef¬ 
fects in the former and intending to return 
where he removed from a farm homestead to a 
town, leaving most of his htiiischold goods at the 
former, and considered it his home,'*^ where he 
left his residence for that of his son, selling his jier- 
sonalty, but soon aftcrw.ird made arrangements to 
return to his former home and there reside,'*^ 
where the husband and wife left the dwelling, re¬ 
moved their furniture and went out to work sef»- 
arately, the wife returning from time to time to 
care for the propertyor where the owner stored 
his personal property in his dwelling, and slept there 
part of the time, but took his meals elsewhere 
Also, no abandonment was occasioned where the 
former residence tract was used in connection with 
a neighboring one to which the family of the home¬ 
steader removed ^*2 Abandonment c<innot be predi¬ 
cated on representations alone it does not 

result from the mere filing of a suit to partition the 
homestead property,the payment of a poll tax 
in another county,*'’*'^ or the acce])tancc of a lease 
during occupancy under a contract to purchase 
The fact that the owner, who is seeking to borrow 
money on the security of only a part of the prop¬ 
erty, proceeds to t«ikc the necessary steps to free 
that part from apparent liens which would attach 
except for the homestead character of the propert>, 
does not constitute an abandonment of the bakince 
of the property as a homestead The cessation 
of ])re])ar.ition, during the pendency of litigation re¬ 
garding the homestead claim, to unite another house 
on the same lot with the house occupied is not an 


abandonment of the claim Even a total cessation 
of use does not result in abandonment unless there 
concurs with the cessation the absence of any in¬ 
tention to resume use 

Devise The fact that a homestead is devised by 
the owner does not w^ork an abandonment of the 
exemption and it has been said that the fact 
that the owmer of a homestead disposes of a part 
of It by will docs not have the effect of destroying 
the homestead character of the part which is not 
devised 

The question whether divorce is abandonment of 
homestead right is considered siqira § 160, and the 
separation of husband and wife and division of 
property as abandonment supra § 161 

§ 177. Abandonment of Business Homestead 

There is no substantial difference between the rules 
for determining whether a business homestead has been 
abandoned and those for determining whether a residence 
homestead has been abandoned 

The rules for determining whether a business 
homestead has been abandoned are substantially the 
same .is those for determining w'hcther a residence 
homestead has been abandoned The element of 
intention is of vital concern Jf the owner of a 
business homestead ceases to use the premises for 
business purposes with no intention to resume them 
or to pursue some other calling or business on the 
homestead jirojierty there is an end to the excnij)- 
tion and a mere intention again to occupy the 
premises as a jilace of business at some indefinite 
time in the future and dependent on a contingency 
which may not hapjien does not jirescrvc the exemp¬ 
tion On the other hand, the tioniestead is not 


47. Kv—niack v Black, 12 SW 
117, 11 Ky L. 378 

4a Mo—Mill^ V Mills, 42 S W 703 
141 Mo 105 

49. Tex—Curtis v Cockrell, 28 S 
W 120, 9 Tex Civ \pp 51 

60. Ma«?s—Drury v Bachelder, 11 
Gra> 2 1 l 

51. Kv—Central Kentucky Lunatic 
As\lum V CTaveri, 32 SW 201 OS 
Kv 105, 17 Kv L GC7, 5b Am S R 
32 3 

52. Ark —Kulboth v Drew County 
Timbfi Co, 1S8 S W 810, 125 Ark 
201 

20 C' J p 049 note 22 

53. Tex —IIiffRins V Millsap, Civ 
App . 121 S W 2d 4G0 

54l Tex—Berry v Godwin. Com 
App, 222 SW 191—(\irr v Lanj^-| 
ford, Civ App. 144 S W 2d 612, af¬ 
firmed Langford v ('arr 150 S W 
2d 107. 138 Tex 330 

55. Tex—McKenzie v Mav er, Civ. 
App, 20 S W 2d 238. 


58. Iowa—l>ufti<ld v Dosh, 09 N 
W 1074, 124 Iowa 286 

57. SD—bMelman v Siandrett, 203 
N W 817. 67 S D 453 

58. Tex—S<otlisli Atiierican Mortg 

Co v Milnei Ibv \i)p, 10 S W 2d 

582, error refused | 

69 Tex—Haile v Ff»doral I^and 
Bank of Houston Civ \pp , 135 S 
W 2d 1024, erroi retused 
00. Miss — Noiris V Callahan, 59 
Miss JIO 

Will or contract to make will in 
consideration of care docs not implv 
a surrender of testator's right to 
claim that the premises involved are 
exempt undei the homestead law — 
In re Dunlap’^ Kstate, 87 I’ 2d 225, 
161 Oi 03 

01. Wjs— .lohnson v Hairison, 41 
Wis 381 

62. Tex —I’anhandlc Const Co v 
Head, (hv App , 134 S W 2d 779. er¬ 
ror refused—Texas Par Coal & Oil 
Co V Guthrie, Civ App, 100 SW 
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2d 125, modified on other giounds 
Guthrie v Texas I’nc (\)al & Oil 
(\> , 122 SW2d 1040, 1 32 Tex ISO 
— Fedtial I’etrohum Co \ I’llt- 
man, CivAjip. 65 S W 2d 350, er- 
1oi lefused 

Abandonment hv husband alone see 
inf I a 178 

63 Tex—Guthrie v Texas T\ic 
(\)al & Oil Co, 122 SW2d 104 0 1 12 
Ti X ISO modifying Texas I'ac 
Coal & Oil Co V Gulhrit, C-vApp, 
100 SW2d 12'5 

64. Tex—Blavlock v Slocomb, Civ 
App. 250 SW 218 

20 CJ p 049 note 37 

65. Tex -Hill v Hill, 10 SW 1016, 
85 Tex 103 

20 C J p 950 note 18, p 042 note 13 
Mere willingneBs to go into busi¬ 
ness again in the near future, with¬ 
out a definite intention to use the 
property in question in business at 
any definite time, coupled with the 
means of doing so, is not sufllcient.— 
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abandoned where the owner temporarily quits busi¬ 
ness on account of illness with the intent to reen¬ 
gage in business as soon as he is restored to 
health ,66 where the place of business is necessarily 
closed temporarily in consequence of the levy of an 
attachment on the stock and fixtures ,67 or where 
there is a temporary interruption of the conduct of 
the debtor’s business by his performance of the du¬ 
ties of a public officer 68 A business homestead is 
not abandoned in part by tearing down a portion of 
the building standing on it, for the purpose of erect¬ 
ing a new building, which new building is immedi¬ 
ately erected, and, before it is finished, is occiqued 
and used in connection with the old one 6^> Pos¬ 
session and use of a building for carrying on a busi¬ 
ness cnteqinsc arc not surrendered by an agree¬ 
ment to p.iy another tenant in common a certain 
sum monthly for designated purposes, including the 
])a\ment of all taxes, insurance, and ufikecp of the 
building "^6 

Transfer There may be an abandonment of a 
business homestead where there is a transfer, in 
good faith, to a corporation of all the stock and 
fixtures used in the but>iness'^i or a transfer of the 
rc«d pro]jeity to a corjioralion, an «issignment b\ 
the corporation to others, and a holding of the ])r()i)- 
erty by the assignees for one yearHowever, a 
general assignment of the business homestead is not 
an .diandonmt nt whcic the homcste.ider retains his 
home stead, and carries on his business subsequent 
to the assignment 

Lcastuq While a mere tem]>oiary renting of the 
business homestead or a jioi tion of it ina\ not cem- 
stitute an abandonment,''^ a le.ising for several 
>cars, with an option of renewal, where there is 
onl}" an indefinite intention to resume the business 


on the land, will constitute an abandonment *^6 
There may be no abandonment under the circum¬ 
stances, notwithstanding a renting or leasing of a 
portion of the property ,*^6 it is held that the 
leasing of a portion of the business homestead for 
purposes inconsistent with its use a-* such will oper¬ 
ate as an abandonment of the business homestead in 
the portion so leased, where there is ample space left 
the ouMier for the business carried on Where de¬ 
fendant made a general assignment, and his as¬ 
signee sold his business homestead, and the person 
in possession paid only one month’s rent to the pur¬ 
chaser, holding the remaining rent until the right 
to the homestead should be determined, theie wws 
no questmn of abandonment by lease or other con¬ 
tract 

Rcasoyiablr iunc for rccmbarkiug m business 
Where, because of ill health, failure in business, or 
any other good reason, the owner of a business 
homestead ceases to carry on the business m which 
he has bLcii engaged, the property docs not imme- 
diatel}^ become subject to forced sale, he is al¬ 
lowed a reasonable time in which to plan and ar¬ 
range for, and embark in, some business, of the 
same or a diffeicnt kind, at the same place, and 
during this interval the exemption of the jdacc of 
biisinc ss IS not lost 

§ 178. Power of Husband to Abandon Home¬ 
stead without Wife’s Consent 

in some, but not all, states, the husband may in 
good faith abandon the homestead without the wife’s 
consent 

In a majority of the states wherein the question 
has arisen, the husband may, provided he acts in 
good faith and without fraud on the rights of the 
wifc,^^’ .diandon the homestead and withdraw’ it 


\ W.ilker-Smith Co Tex Cjv 
App . 112 S W 2d 81.t 
06. Tt'x—Panhandle Const Co v 
Held (’’ivApp, 134 S W 2d 779, 
error refused 
29 <’J ]> ‘KIO note 39 
67 Tex—King- v Harter, 8 SW 
308, 70 Tex :.79 

68 . Tex “‘S( lioellkopf v (''ameroM, 
47 SW G18, 19 ToxCivApi) G93 

29 CJ p 9GO note 11 

69. US—Building Loan Ass’n of 
Dakota v Logan, Tex, b6 F 827, 
14 CC V 133 

70. Tex —Cooper Co v Werner, Civ 
App , 111 S W 2d 823 

71. Tex—Nowlin v Wm Cameron 
Co, Civ App, 54 S W 2d lOJG, 

error refused 

72. Tex—Mavfield v First State 
Bank of Holland, Civ App, 19 S 
W2d 454. 


73. Tex M(r)owell v Northiios^;, 
Civ App, U2 SW 13 

74. Tex—I’anhandle Const Co v 
Head, (hv\pp, 134 S \\ 2d 779, 
error refus»>d— BI.ivIim k v Slo- 
rornb. (''jv Aj)p 2GO S \V 2 1 tS 

29 J p 950 note 15 

75. Tt X —Mexande? v LovUt 69 

SW GiS 9G Tex bbl revttsing Civ 
App 67 S \V 927 

76. Tex—Fust Stale Bank of 

Mtniphis V Seago, (hv App, 120 
R \V 2d 951 error relused 

29 C.I p 950 noU 4 8 

Occupancy by owner after vacation 
by tenant 

Thai part of a homestead unit con¬ 
sisting of a business homeste id was 
not abandoned and appropriated to 
rent ah piirposcM where the owner oe- 
(Upied one half of the property from 
the beginning and the other one hall 
for several years after vacation by 
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a tenant who occupied It several 
months—Scarborough v Honit Own¬ 
ers’ Lo.in Corporation, T< x Ci\ Xpp 
161 S AV 2d 886, error TMLii**d 

77. Tex—rfeiller v Me Natl, 12 S 

AV 821 74 Tex blO 

29 C J j) 9'59 note 4 7 

78. Tex—McDovvidl v Northcross, 

Civ AjJp, 162 S \\ 1‘1 

79 U S —In re Be agor, C C \ Tex , 
29 1 F 87.5, certiorari denied Hall 
V Beugor, 11 S Ct 404, 2b4 US. 
G91 6S LEd 865 

Tex Bin lot k V Slocomb, Civ App , 
JG(I SW 218 
29 rj p 950 note 4 3 

Change in business would not af¬ 
fect the exemption—McCart> v Cof¬ 
fin. TeX, 150 F 307, 80 C t'* A 195 
80. Tex —Anderson v Pioneer Bldg 
& Loan Ass’n, Civ App , ]b3 S W 2d 
421, error refused—Coojiei Co v 
Warwick, Civ Vpp , 120 S W 2d 128 
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from the right of exemption given by the homestead 
laws for the benefit of his family,®' and he may do 
so without the wife's knowledge®^ or consent,®® or 
against her wishes The rule applies to home¬ 
steads in both separate and community property,®® 
and to business homesteads ®® 

Insanity of the wife does not affect the operation 
of the rule for the reason that her consent is not 
necessary ®'^ 

In some jurisdictions, however, where land has 
once been impressed with the homestead character, 
the husband cannot abandon the homestead without 
the wife’s consent ®® In such jurisdictions, the 
abandonment of a homestead by the husband and 


father while his wife is confined in an insane asy¬ 
lum does not deprive her of her right therein.®® 
Similarly the wife cannot abandon the homestead 
and thereafter sell it to the exclusion of the right 
of her insane husband 

Wife leaving premises voluntarily. Under the 
majority rule not requiring the wife’s consent, the 
abandonment is not dependent for its validity on 
the wife’s voluntarily leaving the property and ceas¬ 
ing to use It as her home,®' although, if the wife 
voluntarily leaves the homestead to accompany her 
husband when he abandons it, there can then be no 
question that her homestead rights are lost,®® even 
under the minority rule against abandonment with¬ 
out the consent of the wife.®® 


C. WAIVER 


§ 179. In General 

A8 a general rule homestead rights may be waived. 

As a general rule homestead rights may be waived 


by the parties entitled thereto ®^ Such rights, how¬ 
ever, may not be waived prior to their acquisi¬ 
tion,®® and in some jurisdictions the relation of 


—^Weincrt v Cooper, Civ App , 107 
S W 2d 593, error dismissed— 
Woolf V Smith, Civ App , 86 S W 
2d 67—Millir v Southland Life 
Ins Co, Civ App, 68 S W’2d STjS 
—Gross V White, Civ App , 67 S 
W 2d 895—Whaiton v Mortgage 
Bond Co of New York, Civ App, 
48 S W 2d 519 -Sanders v Crump, 
Civ App , 23 S W 2d 850—Hihbs v 
City Nat I?ank of Wichita Kalis, 
Civ App. 293 SW 350 
29 C J p 050 note 50 [b], p 951 note.s 
54, 57 [aj. |b] 

Good faith of hasband la test 

Tex —First Coleman Nat Bank of 
Culenian v Childs, Civ App , 113 S 
W Jd 602, error refused 

PlaA of action beginning with void 
deed of trust 

A husband cannot abandon a home- 
.stead as part of a plan of at lion, de¬ 
liberate or innocent on his part, that 
begins with void deed of liust exe¬ 
cuted by him .ilone for purpose not 
authorized bv tonslilution and ends 
In sale to which wile is not party, 
and about which she knows nothing, 
especially where husband surrenders 
properly to purchasers at trustee's 
sale leluctantlv and in ignorance of 
his rights —Burkhardl v Lieberman, 
1*59 S W 2d 847, 118 Tex 409. modi¬ 
fying, Civ App , ]42 S W 2d 283 

81. Ark—Nicholas v. Ward, 168 S 
W 2d 1095 

Tex—Andeison v Pioneer Bldg & 
Loan Ass’n, Civ App, 103 S W 2d 
421, error lefustd—I'oopt-r Co v 
Warwick, Civ App, IJO S W 2d 128 
—First Coleman Nat Bank of 
Coleman v Childs, Civ App, 11.3 S 
W 2d 602, error refused—Miller v 
Southland Life Ins Co, Civ App, 
68 S W 2d 558—Gross v. White, 


Civ App, 67 SW2d 895—^Wharton 
V Mortgage Bond Co of Now York, 
Civ App, 48 S W 2d 519—Sanders v 
Crump, Civ App , 23 S W 2d 860 

Wis—ICrueger v Grc»th, 209 NW 
772, 190 Wis 387 

29 C J p 950 note 50 

Fart of homestead may be aban¬ 
doned bv the husband 

Aik—Nhholas v Waid, 168 S W 2d 
109.5 

Tex—Peterman v Hnrborth, Com 
App, 300 SW 33, reversing Har- 
borth v Petermann, Civ App, 291 
SW 641—^AVeineri v Cooper, Civ 
App, 107 S W 2d 593, error dis¬ 
missed 

29 C J p 950 note 50 [b] 

82. Tex—Bishop v Williams, Civ 
App , 223 S W 512 

29 C.T p 950 note 50 

83. Ark—Nicholas v Ward, 168 S 
W 2d 1095—McKenzie v Humph, 
286 S W 1022, 171 Ark 791 

Tex —Peterman v Harborth, Com 
App, 300 SW 33, reveising Har- 
horth V Petermann, Civ App , 291 
S W 611—WeiricTt v Cooper, Civ 
App, 107 S W 2d 593, error dis¬ 
missed—^Woolf V Smith, Civ App, 
86 SW2d 67~Wharton v Mort¬ 
gage Bond Co of New York, Civ 
App . 48 S W 2d 619 

29 CJ p 950 note '50, p 951 note 52 

84. Tex—Woolf v. Smith, Civ.App , 
86 S W 2d 67 

29 CJ p 950 note 50, p 951 note 63 

85. Tex —Cross v White, Civ App , 
67 SW2d 895—Bishop v Wil¬ 
liams, Civ App. 223 SW 512 

86. Tex—Inge v. Cain, 65 Tex 75 

87. Tex--Gibson v Pierce, Civ App , 
146 SW 983 

88 . Iowa —Novotny v Horecka, 206 
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KW 110, 200 Iowa 1217, 42 A L 
R 1158 

29 CJ p 951 note 63 

89. Iowa —Singleton v National 
Land Co, 167 NW 97, 183 Iowa 
1108 

29 CJ p 951 note 64. 

90. Neb—Weatherington v Smith. 
112 NW 566, 77 Neb 369 

29 CJ p 951 note 65 

91. T(‘x—Bishop V Williams, Civ 
App, 223 SW 512 

98. Tex —Portwood v Newberry, 15 

5 W 270, 79 Tex 33 7 
29 CJ p 961 note 60 

93. Ill—Brown v Coon, 36 Ill 243, 
8'5 Am D 402 

94. NC—Cameron v McDonald, 6 
SB 2d 497, 216 NC 712—Pence v 
Puce. 192 S E 99. 211 N C 707 

Okl—Goolsby V Cheatham bl I'2d 
107.3, 178 Okl 113—Tavlor v 

('ampbell. 281 P 24 3. 139 Okl 110 
Tenn—Clevenger v Hams, 73 S W 2d 
1114, 18 Tenn App 128 
Tex—Roberson v Home Owners’ 
Loan Corporation, Civ App, 147 S 
W 2d 949 Error dismissed, judg¬ 
ment correct--Benson v Mangum, 
Civ App , 117 S W 2d 169, error re¬ 
fused—Shonaker v Citizens' Loan 

6 Investment Co , Civ App , 8 S W 
2d 566, error refused 

Va—Home Owners Loan Corporation 
V Reese, 196 SE 626, 170 Va 275 
29 CJ p 951 note 67 
Permissibility of legislation author¬ 
izing waiver of homestead exemp¬ 
tion see supra 4 7 
Waiver by surviving 

Children see infra ^ 257. 

Wife see infra S -49 
96. Kan—West v Grove, 31 P 2d 
10, 139 Kan 361. 
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debtor and creditor with respect to a specific debt 
must exist between the parties at the time of the 
waiver in order to render it binding.^® 

Before or after allotment. While in some juris¬ 
dictions there can be no waiver of a homestead 
after it has been set apart,in others the waiver 
may be made either before or after the property 
has been set apart 

General or special zvatver Where the constitu¬ 
tion provides that the waiver may be either gen¬ 
eral or special, the homesteader and his wife may 
lestnct the waiver of their homestead rights as 
they think proper The waiver may be as to all 
creditors,! a particular creditor,2 or a particular 
debt.® 

The waiver must be certain to the extent that it 
may be operative,^ especially in the case of a spe¬ 
cial waiver ® 

§ 180. By Whom Made 

Generally a homestead right may be waived only by 
the person entitled thereto 

As a general rule no waiver of a homestead ex¬ 
emption by one of the persons entitled to its cn- 
j'oyment can affect the rights of the others,® and 


accordingly it is usually held that no waiver by a 
husband can affect the rights of his wife and chil¬ 
dren,*^ but there is also contrary authority.® 

A partner may waive his own homestead rights 
but one partner cannot waive the right of another 
partner to the benefit of homestead out of the lat¬ 
ter’s individual real property,!® unless he has ex¬ 
press authority to do so,!! j^or can the general 
manager of a mercantile firm, even though au¬ 
thorized to sign notes to creditors of the firm, waive 
the homestead exemption of any partner without 
express authority to do so !2 

§ 181. How Waived 

Where the method of waiving homestead rights is 
prescribed by statute, there can be no waiver except by 
the method so prescribed. 

Where the method of waiving homestead rights 
IS prescribed by statutory provisions, there can be 
no waiver except by the method so prescribed !3 
Accordingly, where the statute or constitution so 
provides, a waiver of homestead rights must be in 
writing,’^ and the instrument of waiver must be 
duly acknowledged’^ ^nd recorded!® In the ab¬ 
sence of contrary statute, however, the waiver need 
not be by notarial act,’*^ nor need it be judicially 
recognized !® 


96. Oa — Rapran, Malone & Co v 
Taft. 68 SE 570, 134 Ga 835 

29 OJ p 95.3 noto 94 [a] 

Homestead waiver In financial 
statement, not requiring purchase or 
binding merchant to extend future 
credit IS V'oid as to subsequent dfbts 
—Southern Wholesale Corporation v 
Pincus, 160 SE 377, 173 Ga 421— 
Frank & Co v Wcinor, 147 SE 51, 
167 Ga 892 

97. Oa—Russell v Gilliland, 91 S E 
1065, 19 Ga App 676 

29 CJ p 951 note 67 [b] 

98. Va—Linkenhoker v Detrick, 81 
Va 4 4, 59 Am R 64 8—Reed v Un¬ 
ion Bank 29 Gratt 719, 70 Va 719 

29 CJ p 951 note 67 

99. La—Martin v Gary, 61 So 218, 
132 La 246 

1. Present and future debts 

The waiver may be as to all pres¬ 
ent debts, or all future debts, or 
both—Oxford v Colvin, 6 4 So 919, 
134 La 1094 

9. Kan — Schloss v Unsell, 216 P 
1091, 114 Kan 69 

La—Oxfoid V Colvin, 64 So 919, 
134 La 1094 

3. La —Oxford v Colvin, supra 

4. Minn—Benning v Hessler, 175 

NW 682, 344 Minn 40.3 

5. Minn —Benning v Hessler, su¬ 

pra 

29 C J p 952 note 76. 


a ND—Schaf v Coiey, 196 NW 
502. '50 ND 4 32 
29 CJ p 952 note 76 
7. N D —Schaf v Corev, supra 
Okl —Handel v Heckman, 245 P 589, 
114 Okl 190 
29 CJ p 952 note 77 

a In Georgia prior to the assign¬ 
ment of a homestead, a waiver of 
th(* homestead right by the husband 
bars the rights of the wife and chil¬ 
dren to the homestead—Jackson v 
I’arrott, 67 Ga 210—Taliaferro v 
T*rv. 41 Ga 622 

In Hebraska, under the Homestead 
Law of 1867, It has been held that 
the husband alone could waive the 
exemption and subject the piopertv 
to a judgment—Jackson v Creigh¬ 
ton, 45 NW 638, 29 Neb 310 

9. Ga —Peirv v Britl-Carson Shoe 
Co, 59 SE 216, 129 Ga 560, 121 
Am S R 232. 239 

10 Ga—Perrv v Britt-Carlson Shoe 
Co, supra—Giles v Vandiver, 17 
SE 115, 91 Ga 192 

11. Ga—S J Winkles & Co v 

Simp.son Grocery Co, 75 SE 640, 
138 Ga 482 

12. Ga —S J Winkles & Co v 

Simpson Grocery Co, supra 

13. Kv—Hensley v Lovely 64 S W 
2d 157, 250 Ky 832, citing Corpus 
Juris. 


La —First Nat Bank v Hebert, 111 
So 66 162 La 703 
Vci—Home Owners Loan ('^orpoia- 
tion V Reese, 196 SE 625, 170 Vd 
275 

29 CJ p 952 note 80 

14. Kv—Hensley v Lovely, 64 SW 
2d 157, 250 Ky 832 

La—Al)shire \ Comeaux 106 So 574, 
159 La 1087 
29 CJ p O'SJ note 87 

15. —Hensley v Lovely, 64 SW 
2a 1.57, 250 K\ 832 

29 C J p 954 note 9 
\eknowJedgnient of tonveyantts or 
encumbrances of liomestedd see 
supia § 137 

16. Kv— Hensley v Lovely, supra 
29 CJ p 954 note 9 
K<*gistration of homestead convey¬ 
ances and encumbrances see supia 
§ 118 

As agralnst third persons 

Under the constitutional provisions 
in some jurisdictions homestead 
waivers must he recorded to be ef¬ 
fective as against third persons, but 
they need not be recorded to be ef¬ 
fective as between the parties to the 
waiver—JeflLoat v Hammons, La 
App, 160 So 182 

17 La —Abshire v. Comeaux, 106 
So 574, 159 La 1087 

18. Snit on, or judicial recognition 
of, homestead waiver is not neces- 

sary to continued validity thereof, 
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§ 182. - By Contract in General 

The homestead right may be waived by contract 
providing for such waiver 

Aside from waiver by mortpafs^c considered infra 
§ 183, ihe homestead e^xcnijition may be waived by 
contract providing for such waiver To be ef¬ 
fective, however, a waiver of homestead rights by 
contr.ict must be sujiported by an adequate consid¬ 
eration-® and must comply with any statutory re¬ 
quirements on the subject which may exist The 
contr.ict must in general be in writing ,22 and the 
waner must be in plain and unmistakable lan¬ 
guage 23 

In instrument creating debt In some jurisdic¬ 
tions the contract creating the debt may contain the 
waiver,24 while by special statutory proMsums in 
others the waiver must be made by separate instill¬ 
ment 111 writing In still other jurisdictions a 
debtor’s w'aiver of homestead rights in the contract 
creating the debt is void as against public policy 26 

In tL\ii}ic)us contract While usur> in a debt will 
defeat a waiver of homestead made in an instru¬ 
ment which represents the* debt,27 it is well settled 
that, where the debt has been rcelueed to judgment, 
both the maker of the instrument waiving the home- 

since such vvaivor in propf^r form le- 
flfcts it«5 own oxistoncti--J( ffi oat v 
Hammons, La App , 160 Po 18J 

19. lowri—Hussard v 19K 

N W too, 1'17 ]o^^a ]07t 

Kan—Sdiloss v Unsoll, 216 P 1091 
1092, 114 Kan GO, quoting Corpus 
Juris. 

La—Ilan.ihan v Ha>nos, llo J^o 0 
169 La 571 

Miss—I’.itrick V Rombtil 56 Miss 
K7 

R I>—Wilson V H.i\fs-LiH as TjUm- 
brr (\i 22 0 NW 6 4?, 61 66 HD 

2?], citiii^c Corpus Juris, and mocl- 
ifvinp 207 NW 1".6 19 HD 211 
29 c'^ J p 052 nolo 8.1 
Form and nete'ssit\ nf roloasr .n 
transfer or enoumbrancp sco supra 
15 r?(> 

20. Miss—Hubbard v Land ^ 

Improvement Co, 32 Ho II"?, 81 
M iss b 1 b 

21. Kan —Wc^st 
1?9 Kan 361 

N C —ITow< 11 V 
12 197 NT 672 

Vo —Ibune Owners Loan Corpoiation 
V P.foso P)6 SL b25, 170 Va 276 
29 C^J ]> 962 note 85 

22. Va —Homo Ownors Loan Corpo¬ 
ral ion V Ilot'so, supra 

29 CJ p 9.63 note 86 

23 . Homestead rlGTlit lield 
waived 

(1) \ prenuptial contract provid- 
inp that the wife's property should 


Stead right and the beneficiaries of a homestead 
set apart after the execution of such instrument are 
estopped to set up that the waiver of homestead was 
void because of usury in the debt,28 unless the 
usury appears on the face of the instrumcnt.29 

Prior to claim of homestead While a contrary 
rule prevails in some jurisdictions,^® in other juris¬ 
dictions the homestead right cannot be waived by 
contract in advance of the occasion of asserting 
such right,21 the view being taken that such a con¬ 
tract of waiver is against public policy 22 'Phe con¬ 
tracting parties. It IS said, cannot icfical the statute 
or upset the constitution itself 23 

Recordation If acknowledgment and recording 
arc provided for by statute a satisfaction of these 

requiiements is necessary *^4 

§ 183. - Mortgage Waiving Exemption 

Except where homestead mortgages are prohibited by 
law, homestead rights may be waived in a mortgage of 
the homestead by a provision therein expressly releas¬ 
ing such right's 

Except whtre mortgages of the homestead are 
piohiliited by law,homestead rights may be 
waived by inserting in a mortgage on property to 
which such rights attach a piovision exjircssly re- 

Ha 2.S,3—CleRhorn v Greeson 77 
(Ja .34? 

28. (J.i — Dc Lav V Ij.Uinier, 117 H 
E 4 1b L66 (Ja 16 1—Tlnidrix 
\\(b]>. 30 HE 46J, in Ga 1(128— 
Ez7aid V E.Us. 22 S I<: 713, 96 O.a 

Slt'warl V SlishoT, 9 H L 
S3 Ga 297—Ml Laws v 
9 HE 616, 81 Ga 177 

29. Ga — Tnhnsr)ii v Davis, 22 HE 

911 97 (Ja 282 

30. La — Oxford v Colvin, 64 So 

919 1 ?4 L i 1094 

29 C I p 9 63 noU 93 

31. Diah—Bunker v Coons, 60 P 
64 9 21 rtUi Ibl, 81 Am SB 6S0 

29 CJ p 96? note 94 

32. Utah—l?unkor v Coons, siipi i 
29 (LI J) 963 noh' 96 

33 VVis — M.ixwell v Reed, 7 AV'is 
682 

34. La —IliervilU Bank * Trust Co 
V Dupuv 71 Ho 2(M., 139 La 28 

29 CJ p 96? note 97 

To be effective agralnst third per- 
Boas, hom(*stead waivers hv (onlrut 
must hf re< orded as in the case of 
TPfil estate (onvevantes—J off < oat v 
Hammons. La App , 160 So 182 

35. Tex—Sampson v Willianiaon, 6 
Tex 102, 65 Am D 762 

29 CJ p 953 note 99 [a] 

Homestead laws TestrictinK encum¬ 
brances except for certain debts 
see supra t 134. 


V Grove, 31 P 2d 10 
RobtTson, 160 S JO 


not 


descend tree from the dower riRht or 
dlslributue sbaie of the hii'^band 
who ‘c\pi<ssl\ waives and n noun(- 
Hs" all clai?Yis IS not a waivi t of the 
liusbaiid’s homestead ripht—Mill 
Owqieis’ Mut Fire Ins Co v I*ctley, 
229 736, 210 lowa 10S6 

(2) \ proVIsum in a lease where¬ 
by a ttnant to secure the pavnicnt 
of Kilt, waived the benellt of “llu 
exemption law^s” was not a waiver 
of homesieid rights —Wt st v (liove, 
31 1* 2d 10 1J9 Kan AUl 

24. Ga -L\l(. v Roswt 11 Sion, 201) 
S K 702. 187 Ga 386 
Towri P"'n-,l Nat Rank v rhillij)^ 
212 N W (i78 20 ? low i 172 

I.a Jfff(oat V liarnnions App 160 
So 1S2 

Va—Hoiiu Owners Loan Corporation 
v Rtist, J9b S L b26, 170 \"a 276 
29 (^J p 96? nott 88 

25 \la—\\ a^non v Ke< nan, 77 Ala 

619 

29 C J p 963 note 90 

26. A waiver of homestead rlgrhts 
in a note is void as against public 
fioliev 

Ohio—Dennis v Smith, 180 NE 638. 
125 Ohio St 120 

Utah—Bunker v Coons, 60 P 549, 21 
Utah 164, 81 Am S R 680 

27. Ga—De Lay v Latimer, 117 S 

E 446, 155 Ga 463 —Lorr v Gresh¬ 
am, 96 HE 211, 148 Ga 170- 

Prather v Smith, 28 S E 867, 101 


712 - 
3011, 
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leasing such rights,^6 and, as has been seen supra 
§ 136, according to some of the decisions such a 
provision is necessary to effect this result, but ac¬ 
cording to others an express waiver is not neces¬ 
sary 

Deed intended as mortgage The execution of a 
deed of conveyance, “absolute on its face*' but in 
fact intended only as a mortgage, does not deprive 
the grantors of their homestead rights,except as 
against innocent purchasers, see supra § 148. 

§ 184. - Joinder of Husband and Wife 

Although not required by some homestead laws, the 
Joinder of husband and wife is in generai essential to 
the validity of a waiver of homestead rights. 


Although under some homestead laws a contrary 
conclusion has been reached,it is generally nec¬ 
essary that any instrument containing a waiver of 
homestead exemption shall be executed by both the 
husband and the wife.^^ 

§ 185. -Implied Waiver in General 

In the absence of contrary statute, there may be 
an implied waiver of homestead rights. 

In the absence of contrary statute, there may be 
an implied waiver of homestead rights.*^® Such a 
waiver may arise under various circumstances 
Thus a waiver may result from a failure to assert 
the homestead right in apt time^2 or in an appro¬ 
priate proceeding ^3 Where the statute requires an 


36. Ark—Preo v Harris, 27 S W 2d 
610, 181 Ark 644 

La—Hank of Coushalta v Burch, 
148 So 680 177 La 46'i 
Mont —U S Huildinp & Loan Ass'n 
V Stevens, 17 P 2d 62. 02 Mont 11 
SC — Tufkor V Poople’.s Bank of An- 
d(’rson, 137 SE faOl, 139 SC 206 
20 CJ p 051 note 1 
Elf<ct of convevanco or encumbrance 
insuflK lent to convey homestead 
see supra § 140 et *?oq 
Homestead iig-ht as postponed to lien 
of valid morlpape see supra § 148 
TTsurions debt 

Unless the usury appear.s on the 
face of the instTumcnt it Ls too late 
for n debtor after a lud^ment of 
foreclosure to nllark as bein^jf void 
be( aii.se of usury in the debt secured 
by a mortpage, a waivci of home¬ 
stead dulv made Iheiein—.iolinson v 
Davis, 22 SE Oil, 97 Oa 282 

37. Iowa—People’s Nat Bank 

Maxson, 150 NW 601, 168 Iowa 

318 

20 C .r p O.")! note 4 

38. Neb—Jackson v Cnighton, 15 

N W 638 20 Neb 310 

20 Cl p 054 note 7 

In Sonth Carolina joint oxetution 
bv husband and wile is unnet essar\ 
to waivt bomeslead v^hen' bankrupt 
faikd to letord pioeecdings in bank- 
riiptcv setting aside homestead — 
liaker V Dc Witt, 128 SE 626, 140 
SC 114 

30. K\ —Hensley v IjOVcL, 64 S W 
2d 1.57 2.50 K\ 822 

20 CJ p 05 4 note 8 
Joinder of husband and wife in con¬ 
veyances oi cncurnbiances of 
homestead see supra 120-122 

40. Aik—Jones v Thompson, 166 S 
W 2d 1036 

Iowa—Shaffer y Miller, 192 NW 
868, l‘)5 Iowa 801 

Miss—("Lett y Pir.st Nat Bank, 181 
So 712, 182 Miss 560 
NC—Miller V Little, 194 SE 92, 212 
NC 612 

29 CJ p 054 notes 10, 13 


41. Facts creating Implied waiver 

(1) A waiver results liom an order j 
by the mortgagor of a homestead to 
the mortgagee, accepted by the latter, 
to pay to a creditor of the former 
the balance of the proceeds of an in¬ 
surance policy on a homestead dwell¬ 
ing destroyed liy fire, lemaining after 
the satisfaction of the mortgage debt 
—I‘otter V Northrop Banking Co, 53 
P 520, 59 Kan 455 

(2) Where one in poss« ssion of 
premises which hf has conveyed bv a 
deed which does not cfncluallv rv- 
lease his homestead accepts a lease 
from the grantee, he waives his 
homestead rights, provided he is not 
coeiced into making the lease con¬ 
tra ( t 

Ill—Winslow V Noble 101 111 104 
Ky—Braun v Fogle, 5 K> L 607, 12 

Ky Op 432 

( >) \ debtor may waive his home¬ 
stead (xempticin bv ' onsc'iiting to the* 
entry of a judgment and its satisfac¬ 
tion out of tho liome.st<'ad—Simmons 

V MfCuIlm 70 SE 1.25, 163 NC 400, 
Ann Cas 1915B 244—20 C J p 955 note 
18 

(4) If a beneficiary of the hornc- 
stc.ad accepts or receives bis .share* of 
the* prot ords from a jiidici.il sale, his 
homestead rights are lost—Rolf v. 
Timniermeistc r, 15 Mo App 240 
Facts not creating Implied waiver 

(1) In general 

Mont—Siuru \' Sell. 01 P 2d 411, 108 

Mont 438, 123 A L R 42.2 
Or—In re Dunlap’s Estate, 87 I'2d 

225. 161 Or 93 

(2) Convevarue of properly claim¬ 
ed as bonie.stead, in trust for Inme^fil 
of honustead claimant, dots not con¬ 
stitute waiver of homestead right — 
Stcw.ait V Black, 22 P 2d 336, 142 Or 
201 

(3) Direction to par debts first out 
of the estate ol the testator does not 
waive the homestead rights—Smith 

V Moore, 95 SE 351, 109 SC 196 

(4) Surrender of possession puisu- 
ant to decree of court has been held 
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not to be a waiver of a right of 
homestead in the promises surren¬ 
dered—Kuttner v Haines, 25 NE 
752, 136 Ill 382. 26 Am S R 370 

(5) Recognition of a superior title 
in another does not wjiive homestead 
rights—Dulanty v Pynchon, 6 Allen, 
Mass , 610 

(C) Partition of the fee at the in¬ 
stance of the owner of a homestead 
right therein is not in itselt a waiver 
of such right 

NC—Smith V Eakes, 103 SE 393, 
212 NC 382 

Tex—Langford v Carr, 159 S W 2d 
107, 128 Tex 330 affirming Carr v 
Langford Civ App 144 S W 2d 612 

(7) Homestead rights of a lunatic 
are not waived by an oidei of court 
directing the guardian to place the 
property on the inventory without 
directing It be set aside .as a home- 
•^tcad a.s nquired by statute—Cnffin 
v Han is, 88 S W 49.1, 39 Tex Civ 
App 586 

(8) Where landowner without 
wite’s signature executed an instru- 
nnnt puri)oiting to grant cit> an 
easeimiit across the land toi the use 
ot nvtT as a sewage outlet, home¬ 
stead right was not “waiv^ed” iiy fail- 
uie to make a selection thereof — 
Conlon v City of Dickinson, 5 NW 
2d 411, 14 2 ALR 525 

42. NC—Cameron v McDonald, 6 
S E 2d 407, 216 NC 712—Pence V 
ITice, 102 S E 00. 211 N C 707 

20 CJ p 05 4 note 12 
Time toi asserting homestead claim 
as against creditors «ee infra § 212 

43. Okl—T.syloi v Campbell. 281 P 

I 2 42, 130 OIJ 110 

I 20 CJ p 054 note 13 
Failure to assert homestead right in 
T>ropertv seized see infra 5 210 
Homestead right may be waived by 
failure to assert it 
(1) In a proceeding to foreclose a 
mortgage on the homestead 
Okl —Goolsby v Cheatham, 61 P 2d 
1073, 178 Okl 113 

i Tex — Roberson v Home Owners’ 
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express waiver, however, there can be no implied 
waiver of homestead rights 

§ 186. - Failure to Object or Consent to 

Levy and Sale 

A homestead right may be waived by consenting to 
a vale of the homestead premises under execution or 
other legal process. 

As a general rule homestead rights are waived 
where the homestead claimants consent, directly or 
indirectly, to a sale of the homestead premises un¬ 
der execution or other legal process Thus, where 
the owner of a homestead who has ceased to occupy 
the premises for a number of years directs the 
sheriff to levy thereon,^6 or where he executes a 
written surrender of the premises to the sheriff, re¬ 
moves therefrom, and remains away for a number 
of years without asserting his rights,he cannot 

D OPERATION AND EFFECT C 

§ 187. In General 

A valid abandonment or general waiver of home¬ 
stead rights terminates the homestead exemption. There¬ 
after the property may be dealt with in the same man¬ 
ner as other nonexempt realty. 

Since, whenever there is a valid abandonment or 
general waiver, the right to the homestead exemp¬ 
tion ceases,^''* it has, accordingly, been held that 
such a waiver or abandonment of homestead rights 
enables the husband to convey his property in which 
such right had existed without the joinder of his 


afterward claim the premises as a homestead- 
There is, however, no waiver of homestead right by 
reason of the debtor’s acquiescence in an illegal ex¬ 
ecution sale, where such acquiescence is based on 
a contract for maintenance made, and later repudi¬ 
ated, by the purchaser, or by his neglect to de¬ 
mand an exemption where the writ of execution 
could be levied on lands other than the homestead,^® 
or by a delay in applying for the surplus from a 
valid sale until after confirmation,^® but it has 
been held that, where the homesteader allows the 
officer to apply the surplus on other executions 
against him, he cannot thereafter assert his ex¬ 
emption rights in such funds.^l A written waiver 
of the publication of notice of a sale of land under 
a venditioni exponas and a consent to such sale at 
a specified time without further notice does not op¬ 
erate as a waiver of defendant’s homestead rights 
in the land 

' WAIVER OR ABANDONMENT 

wife by his sole deed, see supra § 130, or to make 
any other disposition of at his pleasure, and 
to control the proceeds of the sale or other dispo¬ 
sition of the premises that it removes the inhi¬ 
bition against encumbering,*’’® and leaves the prem¬ 
ises subject to judgment liens,^'^ attachment,®® and 
sale on execution,®® even though the owner had 
acquired no homestead at the time of the levy,®® 
and that it enables a judgment debtor to sell the 
homestead property to the judgment creditor for a 
fair price,even though no order of court em- 


Lioan Corporation, Civ App, 147 

S W 2d 949, error dismissed, JudK- 
ment coriect—lienson v Mangum, 
Civ App, 117 SW2d 169, error re¬ 
fused 

(2) In an ejectment action rebult- 
ing in a Dudpment involvlnp: title to 
the homestead property —Tavlor v 
Campbell, 281 T 243, 139 Okl 110 

44. Va —Home Owners Loan Corpo¬ 
ration V Reese, 196 SE 626, 170 
Va 275 

29 C J p 955 note 15 

45. By electiner to take tlie proceeds 
of the sale, the homestead claimants 
abandoned thtir rights to the prop¬ 
erty Itself — rhamix Trust Co v 
Vaught. 205 N W 792, 201 Iowa 460 
SaJe consented to not forced sale 

When homestead owners consent 
directly or indirectly to sale of home¬ 
stead premises under execution or 
other legal process, the sale is "vol¬ 
untary” and not “for< od" within the 
meaning of laws piotecting home¬ 
steads from "foretd sale”—White v 
Rosenthal, 36 r.2d 164, 140 Cal App 
184. 


Failure to assiTt homestead right 
in property seized as waiver see 
infra § 210 

46. Iowa—Wilson v Daniels, 44 N 
W 246, 79 Iowa 1J2—I’arsons v 
Cooley, 14 NW 308, 60 Iowa 268 

47. Ky —Ireland v Pugh, 4 Ky L 
252 

4a Ill—Barrett v. Wilson, 102 Ill 
302 

49. low’a — Owens v Hart, 17 NW 
898, 02 Iowa 620 

S D —Krueger v Central I.#umher Co , 
230 N W 243, 5b S D 626 

50. Ohio—McConvllle v. Lee, 31 

Ohio St 447 

51. Iowa —Brumbaugh v Zollinger, 

13 NW 338, 69 Iowa 384 

52. Tenn —Commercial Bank & 

Tiust Co V Tacker, Ch App , 62 S 
W 714 

53. Fla—Hillsl»orough Inv. Co v. 

Wilcox, 13 So 2d 448—Miller v 
West Palm Beach Atlantic Nat 
Bank, 194 So 230, 142 Fla 22 

III—Lehman v Cottrell, 19 N E 2d 
11, 298 III App 434. 

29 C J p 966 note 30. 
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64. Mich —Stanton v Hitchcock, 31 
NW 395, 64 Mich 316, 8 Am S H 
821 

Tex—Alvord Nat Bank v Ferguson, 
126 SW 622, 69 Tex Civ App 113 

65. Tex—Alvord Nat Bank v Fer¬ 
guson, supra 

5a Iowa—Davis v Kelley, 14 Iowa 
623 

Tex—Cannon v Hathaway, Civ App., 
12 SW2d 618 

67. Ill—Lehman v Cottiell, 19 N E 
2d 111, 298 Ill App 434 

5a Tex—L T Stanley Estate v. 
First Nat Bank, Civ App , 24 S W. 
2d 440, error refused 

59. La —Comeaux v. Savoy, App, 
146 So 725 

S D—Smith v. Midland Nat Life Ins 
Co, 234 NW 20, 67 S D 497 

29 CJ p 955 note 36. 

60. Tex —Baker v. Magee, Civ App , 
136 SW 1161. 

I 61. Ga —Hughey v. Peacock,^ 42 S E. 

I 44, 116 Ga. 736. 
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powering such transfer is obtained.^^ After aban- 
donment^ a creditor’s claim under an attachment 
made subsequent thereto will prevail over a gran¬ 
tee’s claim under a deed made after the attach- 
ment.®3 abandonment of a homestead does not 
relate back and validate a void sale thereof under 
execution,®^ but, as has been seen supra § 141, 
It may validate a prior defective conveyance of the 
homestead by the homestead owner 

Property and rights subsequently acquired In 
jurisdictions where it is not considered against pub¬ 
lic policy to waive homestead rights which may 
thereafter be acquired, it has been held that if the 
general waiver is express it operates as to all home¬ 
stead rights which then exist or may thereafter 
arise by the debtor becoming the head of a fam¬ 
ily A waiver does not apply to property subse¬ 
quently inherited as a share in the homestead of a 
deceased parent ®® 

Priorities The prior of two valid mortgages 
made or liens created before an abandonment or 
general waiver of homestead rights will take pre¬ 
cedence,®'^ even though tho homestead rights were 
released in the instrument creating the second hen 
but not in the instrument creating the first hen,®® 
and this is so in jurisdictions where a special waiv¬ 
er in favor of one hen creditor operates as an aban¬ 
donment of homestead rights as to other hen cred¬ 
itors, see infra § 188 

7 he leqi^try of a homestead loawcr protects the 
officer seizing the property from liability for dam¬ 
ages ®® 


(488 

Reacquisition of homestead rights. Where home^ 
stead owners have lost their homestead rights by 
abandonment, they may subsequently reacquire 
homestead rights in the same premises To re¬ 
acquire such rights, however, requires the same 
overt acts as are required for their acquisition in 
the first instance and where such rights are re¬ 
acquired they have nr retroactive operation 

§ 188. Special Waiver 

Genially a special waiver of homestead rights in 
favor of one creditor operates only in his favor, and 
only as to the particular debts as to which the warver 
is made. Such a waiver does not convey an estate, it 
merely denies the right to claim the homestead ex¬ 
emption. 

A valid special waiver of homestead rights ter¬ 
minates the homestead exemption to the extent of 
the waiver It enables the creditor m whose fa¬ 
vor it IS made to collect his debt out of the home¬ 
stead property It docs not, however, increase 
or diminish the amount of the debt due from the 
homesteader,'^® and it does not convey an estate '^® 

As a general rule waivers as to particular debts 
operate only as to the debts intended how¬ 

ever, the homestead has been sold to satisfy a priv¬ 
ileged debt, a nonprivilcged lienholder who redeems 
may then subject the land to his debt, as he is sub¬ 
rogated to the rights of the purchaser from whom 
he has redeemed but a nonprivilcged creditor of 
the husband is not subrogated to the rights of a 
mortgagee of the homestead, where the property 
belongs to the wife who mortgages it for the hus- 


EOMESTEAm 


62 Ga—Hughey v. Peacock, supra 

63. Vt—Laharee v Wood, 54 VI 
4.’52 

64. Wash—Asher v Sekofsky, 38 P. 
1133, 10 Wash 379 

29 CJ p 967 note 93 

65. Ga—Hroach v Powell, 3 SE 
703, 79 Ga 79, distinguishing Bene¬ 
dict V Webb, 57 Ga 348 

66. Iowa—Maguire v Kennedy, 69 
NW 36. 91 Iowa 272. 

67. NY—Smith v. Brackett, 36 
Barb 671 

In Zllinoia 

(1) The text rule has been fol- 
low'ed in case.s involving mortgages 
—Asher v Mitchell, 92 Ill 4 80—29 C 
J p 966 note 48 

(2) In cases Involving the priority 
of judgment liens, however, it has 
been held that all prior Judgments 
attach at the moment of abandon¬ 
ment without precedence and the 
Judgment creditor first proceeding to 
enforce his Judgment will be in prior¬ 
ity over other Judgment creditors — 
Bliss V. Clark, 39 111 690, 89 Am.Dec. 


330—Lehman v Cottiell, 19 N E 2d 
111, 298 Ill App 434 

68. NY—.Smith v Brackett, 36 
Barb 671 

29 CJ p 956 note 48 

69. La —Jeftcoat v Hammons, App , 
IGO So 182 

70. Tex—Silvers v Welch, 91 S W 
2d 686, 127 Tex 68. affirming Welch 
V Silver.s, Civ App , .59 S W 2d 879 

71. Cell—White v Rosenthal, 36 P 
2d 154. 140 Cal App 184 

Okl —Trower v Wetmore. 252 P 48. 
123 Okl 81. 

Tex—Silvers v Welch, 91 S W 2d 
686, 127 Tex. 58, affirming Welch v 
Silvers, Civ App. 59 S W 2d 879 
Acquisition and establishment of 
homestead rights in general see su¬ 
pra §8 29-51 

72. Minn —Clark v Dewey, 73 N W 
639, 71 Minn 108 

73. A homestead claim Is snbordl- 
nate to the lien of a mortgage weliv - 
ing the homestead exemption —Tuck¬ 
er V People's Bank of Anderson, 137 
SE 601, 139 SC 206 

74. Va.—Home Owners Loan Corpo¬ 

665 


ration v Reese, 196 S E 625, 170 
Va 275 

Bankrupt’s remainder interest in 
land set apart as homestead and al¬ 
lowed in bankruptcy becfirrie equita¬ 
ble assets as affeiting creditors hold¬ 
ing homestead waiver Judgments — 
Bank of Statesboro v Waters, 142 S 
K 156. 166 Ga 848 
Intervention bv ciedi'or of bank¬ 
rupt holding note containing home¬ 
stead w'aivers, oldei th'in note sued 
on was proper in equitable proceeding 
to enforce i)a\ment of note—Moon v. 
First Nat Bank, 136 S E 433. 163 Ga 
489 

75. Va —Home Owners Loan Cor- 
poiation V Reese. 196 SE 626, 170 
Va 275 

76. Ga—Norris v Alkens, 117 S E. 
248, 155 Ga 488 

77. Tenn —Archer v. Archer, S 

Tenn App 623 

29 C J p 956 note 63 
78L Ill —Schroeder v. Bauer, 29 N. 
E 660, 140 Ill 136. affirming 41 
Ill App 484 
29 C J p 956 note 66. 
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band’s debt and the husband afterward pays the 
mortg’age debt from his own funds A judi^mcnt 
may be set off against another, although the latter 
was entered on a note containing a waiver of home¬ 
stead 

In whose favor waiver operates Excc[)t in ju¬ 
risdictions where a special waiver of homestead 
rights m favor of one creditor operates as an ahan- 
donnicnl or a general waiver as to other or certain 
other creditors,a mortgage or other encumbrance 
on the homestead waiving homestead exemtitions in 
favor of one ci editor operates only in his favor,^- 
nr his privies or successors in interest,in the ab¬ 
sence of sjiecific intent that it shall not so oper¬ 
ate 

Pnonlic^ As a geneial rule a hen which is en¬ 
forceable against the homestead is superior to the 
hen of .1 subsce|ucnt moitgage ce)ntaninig an cx])ress 
w'aivcr of heiinestead rights A subsequent hen- 
holeler in wheise favor a waiver of honustcael h.is 
been made, how'cver, takes jiiccedtiice o\tr a ])iior 
lienholder whose hen w^is unenforcetiblc against the 
homcsteael because created without a WMiver of 
homestCiid,^® except in those ]unselictions in w'hich 
a sjieeial wancr operates as a gener<il waiver as to 
other (1 editors oi «in abandonnuMit of the home* 
stead right, in which case the jirioi lienholder in 
whose favor no waiver h.is been made takes j)ie- 
cedence,^'^ cspeciall> where the lionieste .idei h.is 
surrendered possession of the premises to the sub¬ 
sequent lieiiboldcr in whose favor the waiver was 
made Whcie the owner of a ludgment winch is 
a hen on all the Linds of a debtor except his honn- 
stead, after junior judgment hens have arisen in 
favor of other creditors, takes a mortg.ige on the 
homestead, the hen of his judgment is not merged 


in the mortgage hen 

The rank of homestead waivers, as to third per¬ 
sons, IS controlled in some jurisdictions by the 
chronological order of their registry, and not nec¬ 
essarily by their dates of execution 

Surplus after foredosme As against guieral 
creditors, the homesteader usually is entitled to the 
surjilus arising on a sale of the homestead, made in 
satisfaction of a jinvileged claim,and the* doctrine 
of marshaling assets and securities will not ajijily 
in favor of such creditors to defeat the rights of 
the homesteader As ag<iinst a prior lienholder 
whose hen is enforceable against the InjiTiistetid 
such suijilus will not be thus juotected,*^-^ even 
though his hen may be defi'Ctivt because of .i mu¬ 
tual mistake in the descrijition of thi jirt misi s ^ 
nor vmII the surplus be juotcctcd in jurisdii lions 
wdiere the law confers honiistL.id rights on land 
oiilv and not on the proceeds of the sale of land 

Rights of lU'ditofs 7e//cu hnid rvicids in z'lilue 
honu^lead ivcinpiion In jurisdictions in wbuh a 
sjKChd waiver does not oiieKite as a general waiv¬ 
er, mortg.iges on a tiact of land whose value ex¬ 
ceeds the statutory exemption must be s.itislitd ac¬ 
cording to priority wdiellu r oi not they contain sjie 
cial w<ii\crs of homestead rights, and, if jnior 
mortgiigcs with or without waiver claiisi s exhaust 
the surjihis above the homestead cxenijition, sub- 
seepunl moitgage s containing waivers must be s.it- 
isficd from the homestead fund 

§ 189 - Rights of Person or Creditor Fa¬ 

vored 

The lights of a jieison f)r creditor in whose f.i- 
vor a sjieci.d vvaivei of homestead rights Inis been 
made are consideied suj)ra J:; 188 


79. Iowa—VVtlls v AncUison, (i6 N 
W 102. 97 Iowa 201, 59 Am S K 
4 09 

80. I’ll—Ku'lil v Vockroth, 10 Pa 
Co (.57 

29 CJ p 956 note 54 

81. NY—Smith v Brae kt It, 36 

Barb 571 

29 C J p 957 note 68 

62. US—In re Oish, BCKy, 32 F 
2(1 322 

Ky—Livon v I^c master, 109 S W 2(1 
30, 270 K\ 122 

SD—Bovoc V Hawn. 2J6 NW 689, 
52 S D 53 

Tcnn—Vvqutficld v People’s Union 
Bank & Trust Co, 73 S W 2d 690, 
168 Tenn 24 

29 CJ p 947 note 92, p 956 nolc^ 51, 
65 

Rights of moitgaj^ee as to prior (on- 
vevance or eneiimhrance insuffi¬ 
cient to release homestead see su¬ 
pra S 149. 


83. lai—(^om<*aux v Savo>, Ai)i> , 
IB. So 725 

29 C J p 956 note 52 

84. Ua—Martin v (lar\, 61 So 218, 
132 Ua 21(. 

85. Bii—Jaunsiana lied Cvpics^ Co 
V Ral.alais, 112 So 64 7, 163 La 
679 

I’riorities on abandonment or gen¬ 
eral waiver see supra § 187 

86. La—Hardesty v Warner, 58 So 
527, 130 Li 735 

29 C J p 956 note 67 

87. N Y —Smith v Brackett, 36 
Barb 571 

29 C J p 957 note 68 

88. Ill.—Asher v Mitchell, 92 Ill 
480 

89. S ('■—Kx paite Voorhies, 24 S 
E 170, 46 S C 114 

90. La—Jeff coat v Hammons, App , 
160 So 182 


91 'I't iin—While v Ful*,hum, 10 S 
\V 501, 87 T. nn 281 
29 C T J) 957 nol( 72 
Surplus reinvested In new homestead 
Tht suri.lus must, ui^dcr .some 
homcst(Md ta\\s be rcjn\esttd m a 
new borne .st(>fifl -Whitt v Fulghum, 
10 S \\ 501, 87 'IVmn 281 

92. Term—WUiite v Fulghum. 10 S 

W 501 87 Tcnn 281, overruling 

I’arr v b’urnl)anks 11 Lea 391 

29 C I p 957 note 73 

93. Ohio—’rimmcrman v Howell, 2 

OhJo Cir Ct 27. 1 Ohio Cir Dec 

340 

29 CJ p 957 not( 74 

94. Ohio—Trmmfrman v Howell, 
supra 

95. Mo—Casebolt v Donaldson 67 
Mo 308 

29 CJ p 957 note 76 

96. La —Bank of Erath v Brous¬ 
sard, 109 So 347, 161 La. 667 


666 
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Examine I’ockct Parts for later cases 

§ 190. - Rights of Other Creditors 

The rights of creditors other than those in whose 


§ 193 

favor a special waiver of homestead rights has been 
made are considered supra § 188. 

Examine J^ocket Parts for later cases. 


E ESTOPPP]L TO CLAIM TiOMiCSTP^AD 


§ 191. By Deed 

A grantor may be estopped by his deed to assert 
homestead rights In the land conveyed 

Wlicre a wife joins wilh hei husb«md in a deed 
of tiiist of a hoiTK stead, she is estopped to deny 
th.il It was hindin^ on her, in that it contains no 
clause conveying her homestead interest‘‘♦7 
lieeMi Ik Id ih.it a husband and his gr.intee are es¬ 
topped to cl.iim that the projicrty is exempt as 
against the wiie who iiurchascd it under an exe¬ 
cution on a judgment rccov'cied by her for alimony, 
where the hnshand had previously conveyed to the 
giaiitee without the wife’s consent 

§ 192. By Record 

An estoppel by record may preclude one from assert¬ 
ing homestead rights. 

While there is some authority apparently to the 
contrary,^^^ it very generally has been litld that, 
where the light to a homestead was fairly wnthin 
the issues presented in an action or suit, a judgment 


or decree therein is ceniclusive and will bar a sub¬ 
sequent assertion of the claim where the question 
has been decided adversely to claimant, or where 
there has been a failure on the part of claimant to 
assert the right in the cause,^ but the rule docs not 
apply where the homestead rights were not fairly 
in issue,“ and no estoppel results from failure to 
litigate the question of homestead exemption in a 
proceeding before a court having no jurisdiction 
over such iniiuiries ^ 

§ 193. By Conduct 

In the absence of contrary statute, the right to 
claim a home:stead may be lost by an equitable estoppel 

While the contrary has been held under the 
homestead laws in some jurisdictions,^ the almost 
universal rule is that the right to claim a homestead 
may be lost by estoppel through the acts, repre¬ 
sentations, or omissions of the homestead claim¬ 
ant,pTovided all the elements of an estoppel are 
jiresent ^ It has, however, been held that as long 
as the owner is in possession of his homestead, no 


97. Tcnn—C\m\prs v Frye, Ch App , 
.•58 S W 1126 

Ksloppcl to assort in\aliditv of ron- 
vovaiK'f' or one umbrnnee of homo- 
stead in «:onoral see .supra § 142 

98 VVis—Kfvos V Scanlan, 23 N \V 
570, 61 Wif, !15 

99. rja—Frost v Hordors, 59 C3a 
817 

29 CJ p 957 noto 82 

1. Tox—Sttilt y V Vauuhn, Civ App , 
50 S W 2d 907, error refused 

29 C’ J p 9.57 nolo 84 
Zn foreclosure suit 

(1) In n» foreclosure suit the debtor 
must mt up the ij>;ht of homestead 
or lost it 

t)kl—tloolsby V Cheatham, 61 I’2d 
1071, 178 Okl 112 

Tex—Henson v MariKum, Civ App , 
117 S VV 2d 169, error refused 
29 C 7 p 957 note 84 [e] (1) 

(2) Such n^ht is not, however, af¬ 
fected bv the itiilure uf the husband 
and wife to t it up in a proceeding 
to tort close a niortnatre, which con¬ 
tains no release or waiver of the 
homestead—Allen v Hawley, 66 Ill 
164—29 CJ p 957 note 84 |e] (2), 
p 958 note 88 

2 . Ill—Moore v TiLman, 33 111 358 
Ky —Ryan v Flynn, 4 Ky L 986 


Where the homestead rig'hts were 
not orlgrinally In Issue, tht home¬ 
steader ma\ by a supplemental i)b‘ad- 
ing- assert such riphts after judg-ment 
or dec-ree—K\an v Flynn, supra 

3. Ark—Irwin v Taylor, 2 S V\ 787, 
48 Ark 224 

4. Statutes prescrlhingr methods of 
releasing- homestead 

Under statutes providing that tht 
homeslc'ad right rna\ be e\t inguisbed 
onl\ by an instrument proix'rlv ac- 
know b dged or by abandonment, it 
has been ht Id that the iiglit ma> not 
be lost b> estoppel—Ilolttrman v 
I*o\nter. 198 JM E 723, 361 Ill 617, 101 
A L R 842 

5. US—Collier V Union Central 
Lilt Ins Co, CCA Tex, 100 F 2d 
411 

Cal—.lefferson v Tom, 126 P 2d 387. 
390, 52 Cal App 2d 432, citing Cor¬ 
pus Juris. 

Iowa--Clark v Chapman, 239 NW 
797, 213 Jowa 737—7*hoenix Tiust 
Co V Vaught, 205 N W 792, 201 
Iowa 450 

N C —Cameron v McDonald, 6 S E 2d 
497, 216 N C 712 

Tex —Home Owners’ Loan Corpora¬ 
tion V Netterville, 132 S W 2d 93, 
134 Ttx 30, reveiHing, Civ App, 110 
S W 2d 628—Lincoln y Bennett. 
Ciy App , 135 S W 2d 632, modified 

667 


on other grounds 156 S W2d 504 
138 Tex 56—Niebuhr y Behringer. 
OivApp, 123 S\V2d 733. error dis¬ 
missed, judgment correct—Wiede- 
nmn v Houston Building & Loan 
Ass’n. C\\ App. 120 S \V Jd 882, er¬ 
ror dismissed—Thompson v In¬ 
vestors’ Syndrome, Civ App , 62 S 
\V 2d 93 {, error refused 

'Vi>-Kreugcr v Croth, 209 NW 

772, 775, 190 W^is 387, citing Cor¬ 
pus Juris. 

39 C J p 958 note 93, p 913 note 6 
E.stoppel to assert invalidity of con¬ 
veyance or encurnluance ol home¬ 
stead see supra 142 

6. Neb —Me\er v Platt, 291 NW 
8b 1 !7 \c b 714 

S r> —Fd(‘lman y Scandrett, 293 N W 
817, 67 S P 453 

Tcx~ Burkhardt v Liobcrman. 159 S 
W 3d 817, 138 Tex 409, modifying, 
Cn App, 112 SW2d 383—Bower v 
Nelson, Civ App, 138 S W 2d 601, 
error ref used—Higgin.s v Mlllsap, 
Civ App, 121 S W 2d 469—Staley 
y Vaughn, Civ App , 50 S W 2d 907, 
error refused—Wharton v Mort¬ 
gage Bond Co of New York, Civ 
App, 48 SW2d 519 
29 C J p 955 note 22 [a], p 958 note 
94 

Prejudice or detriment to the part> 
claiming it is essential to an estop- 
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declarations'^ or other conduct*® on his part can es¬ 
top him to claim the exemption 

Inducing belief that homestead has been aban¬ 
doned, Acts of such a character as will induce the 
belief that all claims to the homestead have been 
abandoned may operate as an estoppel where some 
one has acted in reliance on such acts to his dis¬ 
advantage ,9 but a married man, having a home¬ 
stead and living on the land with his family at the 
time of his conveyance to one who had knowledge 
of that fact, was not estopped to deny his alleged 
abandonment 

Change of selection Where the owner of more 
than one tract of land out of which he may select 
his homestead makes his selection and thereafter 
encumbers the other tracts, he is estopped to assert 
homestead in the latter against persons who dealt 
with him on the faith of his selection and, where 
a debtor claims his exemption to prevent a sale 
under a levy, and has his homestead set off to him 
pursuant to the statute, he cannot before sale aban¬ 
don It, move upon another tract of land, sell that 
which had been set off, and successfully claim as his 
homestead the new selection ^2 A claim of ex¬ 
emption as to one jnece of projierty, however, does 
not estop the owner later to claim another tiact as 
homestead where no rights have intervened in re¬ 
liance on the former claim 

Disclaimer in qcncial A disclaimer of home¬ 


stead rights may, under certain circumstances, op¬ 
erate to estop those making the disclaimer to as¬ 
sert such rights,i4 as, for instance, where the dis¬ 
claimer was made in respect of property not at the 
time occupied and used as a homestead hut no 
estoppel results from a disclaimer where the par¬ 
ties to whom It was made were not deceived there¬ 
by 16 

Representations that property t9 not homestead 
As a general rule, when the family is in actual oc¬ 
cupancy of the homestead by residing thereon, rep- 
lesentations that the j^roperty is not a homestead 
will not estop the husband or wife so representing 
subsequently to claim the homestead exemption, 
because the occupancy of the property charges all 
persons with notice of its homestead character 
Such representations, however, may work an es¬ 
toppel where the property was not actually occu¬ 
pied as a homestead at the time the representations 
were madc,^^ or where it was used in such an am¬ 
biguous manner as to render its status as a home¬ 
stead doubtful 20 As will be seen supra § 142 c, 
these rules arc frequently applied in cases where 
an estoppel to assert the invalidity of a conveyance 
or encumbrance of the homestead is sought to be 
established on the basis of such leprcsentalions 

Recognition of superior title The recognition 
by a homestead claimant of superior title in another 
does not necessarily estop him to claim the home- 


pel to claim homestead rights —Uol- 
terman v Povnter, 198 N B 72,t, 361 
Ill 617, 101 ALR 842 

7. Okl—State v Stokes, 286 P 4. 
142 Okl 160 

Tex—Cooper Co v Werner, Civ App , 
111 SW2d 823 
29 C .T p 958 note 95 

“So lonp as the owner is in occu- 
panc V of th<* property no parol decla¬ 
ration on his part tan estop 

him from claiming; the exemption be¬ 
cause those dealinjf with him cannot 
iffnore th(‘ notuo convc\ed bv his 
actual use”—Hensley V Hovelw 64 
SW2d 157. 158, 250 Ky 832 

8. Ttx—M(l)ow<ll V Northfroas, 
Cn App, 162 SW 13 

29 CJ p 958 note 95 

9. Tex—First Coleman Nat Bank 
of Coleman v Child.s. Civ App . 113 
S W 2d 602, error rffused 

29 C J p 958 notes 96 97 

10. Ark—Newman v Jacobson, 158 
SW 134, 108 Ark 297 

Tex—Higgrins v Millsap, Civ App , 
121 S W 2d 469 

11. Tex—Walthall v Barnes, Civ 

App , 83 S W 2d 1082, error dis¬ 

missed—Life Ins Co of Virginia 
V Weatherford, Civ App , 60 S W 2d 
883, error refused—Merchants’ & 


Planters' State Bank of Winnsboro 
V Nichols, Civ App . 275 SW 84 — 
Dodson V Dickey, Civ App, 264 S 
W 586 

29 CJ p 958 note 99 

12. Miss—Hichie v. Duke, 12 So 
208, 70 Misb 66 

29 CJ p 959 notes 1. 2 

13. Or—In re Dunlap’s Estate, 87 P 
2d 225. 161 Or 93 

14. T« X—Turr«ntinev Duerinp, Civ 
App, 203 SW 802 

29 C J p 959 note 6 

15. US—Andruss v People’s Bldg, 
Loan A Saving Assoc, Tex , 94 F 
575, 36 CCA 336 

29 CJ p 9.59 note 7 

16. US—Andiuss v People’s Bldg, 
Loan & Saving Assoc , supra 

29 J p 959 note 8 

Zf the property is actually being 
used as a homestead at the time that 
a disclaimer of homestead rights 
therein is rnadf‘, the disclaimer will 
not estop parties making it to assert 
homestead Tights—^Scidemann v New 
Braunfels State Bank, Tex Civ App , 
75 S W 2d 167, error refused—29 CJ 
p 959 note 8 |a] 

17. Miss —Breland v. Parker, 116 So 
879, 150 Miss 476. 
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Tex—Higgins v Millsap, Civ App, 
121 SVV2d 469--Fest v Williams, 
Civ App, 89 S\V2d 1072—Seide- 
mnnn v Nrw Br.'iunftls State Bank, 
Civ App , 75 W 2d 167, error re¬ 
fused—AVeiboi V Travis Cotton 
Seed J’loducts Co, Civ App , 6> S 
VN” 2d 246, error refus(*d—Llovd v 
Christi.an, CivApp, 51 S W 2d 197 
■—Wliaiton V Mortgage Bond Co of 
New York, Crv ApF> . 48 S W 2cl 519 
—Llewcllvn V First Nat Bank, 
Civ App, 26 5 SW 222 

29 C J jr 958 note 95, p 959 note 4 

18. Okl—Slate v Stokes. 286 P 4, 
142 Okl 160 

Tex—Hulihuirider v SiTiith, Com, 
App, 242 SW 204, reversing, Civ 
App, 228 SW 989—Standard Pav¬ 
ing ("o V Tolson, CivApp, 86 S W 
2d 789—Wootton v Jones, CivApp, 
286 S W 680 

19. Tex—Weiser v. Travis Cotton 
Seed JTodu< ts Co, CivApp, 63 S 
W 2d 246, error refused—Wootton 
v Jones. CivApp, 286 SW 680— 
Llewellyn v First Nat Bank, Civ. 
App, 265 SW 222 

29 C J p 9.59 note 4 

2a Tex—Greer v Franklin I.ife Ins 
Co, CivApp, 109 SW2d 306, error 
dismissed. 
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stead exemption.*! Thus the acceptance of a lease 
of the premises,22 or occupancy of and holding pos¬ 
session of the premises as a tenant,*2 do not nec¬ 
essarily constitute such a recognition of a superior 
title as to raise an estoppel against the tenant to 
claim homestead rights therein 
Other acts or rcl^rcscntation'; Provided the ele¬ 
ments of estoppel are present, in addition to the 
estoppels already considered, it has been held that 
a homesteader ma> be estopped to claim homestead 
rights by borrowing money to pay for the prem¬ 
ises and conveying them to the lender as security 
by fraudulent rcpicscntatioiis or concealment of 
tbe homestead character of the premises ,2-'’ by hav¬ 
ing pieviously claimed a homestead in other jirop- 
erty ,2® or by permitting another person to take title 
and, as the latter’s attorney, creating a hen on the 
property by a trust deed 

No cstopptl arises, it has been held, from a spe¬ 
cial w<iiver as to a certain portion of a tract, where 
nothing IS slated concerning the residue, in which 
a homestead is afterward claimed,-^ or from the 
execution by the cxemptioner of a financial state¬ 
ment including the homestead as part of his as¬ 
sets,-^ or from his failure to contest proceedings 
to impose special assessments on the homestead 
or from his representing, in ordci to obtain credit, 
that there were no claims oi liens on his property, 
w'herc there is already on file a record of a home¬ 
stead claim asserted in the premises ,^1 or by ac¬ 
quiescence in an execution sale and acceptance of 
small amounts advanced by the judgment crc'ditor 
w'ho bought in the property for an entirely inade¬ 
quate consideration on the theory that the creditor 


was owner where the facts were known to both 
parties or by the debtor and his wife falsely rep¬ 
resenting to a lender that they own and use the land 
adjacent to the residence tract, which adjacent 
lands are in fact owned and occupied by another 
person, the object of such assertions being to show 
an apparent mortgageable excess over the statutory 
exemption represented by the residence parcel 
or by the debtor assigning a contract for purchase 
of the premises to a creditor, and thereafter secret¬ 
ly taking title to himself or by the judgment 
debtor suing the sheriff for ignoring his exemption 
claim and recovering from such officer the value 
of the property by way of damages or by the 
debtor’s revocable license to the purchaser at an 
execution sale of the homestead, to take possession 
of and sell the land, the license being revoked be¬ 
fore it was acted on 

Ncc cssity of estoppel against both husband and 
unfe Where the homestead claimant is a married 
person, acts or omissions alleged to constitute an 
estoppel to assert the homestead right must be the 
acts or omissions of both the husband and wife 
No estoppel is effective as to either which is not 
applicable to both Hence, if the wife is not 
estopped, neither is her husband 

§ 194. By Position Taken or Admissions in 
Judicial Proceedings 

The doctrine of estoppel to assume inconsistent po. 
sitions in Judicial proceedings may estop one to assert 
homestead rights, provided all the essential elements of 
an estoppel are present 

Om W'ho pleads that land was occupied at a cer- 


21. Acceptance of deed 

Fn( L thtit ono ot don<*es of farm 
lit id fis honiestt ad u< t opted deed suh- 
jeetiiiR farrti to lien for debt of donor 
did not estop dont e to assert that 
homestead interest had already at- 
tritlied when deed was necepted — 
Kihr V IMainview Nat Farm I^oan 
Ass'n, CivApp, 100 S AV 2d 4J4, re¬ 
versed on othtr grounds Federal 
Land Hank of Houston v King, 122 
SW2d lOCl. 132 Tex 481 

22. NT — Abbott v Cromartie, 72 N 
C 292. 21 Am U 457. 

29 CJ p 959 note 9 

23. Ala—Stephens v Stark, 168 So 
873, 232 Ala 485 

29 CJ p 959 note 10 

24. Ga—B urr v Russell, 75 Ga 837 

25. Tex —Home Owners’ I^oan Cor¬ 
poration V Netterville, 132 S W 2d 
93. 134 Tex 30, reversing. Civ App . 
110 S W 2d 628 

29 CJ p 959 note 15 

26. Miss—Brantley v Batson, 36 So 
521, 84 Miss 411. 


27. Tex —Rannoy v Miller, 51 Tex 
263 

28. Ark—Berry v Meir, 66 S W 439, 
70 Ark 129 

29. Minn—Jacoby v Falkland Dis¬ 
tilling: Co, 43 NW 52, 41 Mmn 
227 

30. Tex—Jones v L K Whitham & 
Co, Civ App, 37 SW2d 327, error 
refused 

31. N Y —Robinson v Wiley, 19 
Barb 157, reversed on other 
grounds 15 NY 489 

32. Mo—Ehlers v Potter, 219 SW 
915 

33. Tex—Sheckels v Lewis, 76 S W 
830, 33 Tex Civ App 8 

34. Ill—Hartwell v McDonald, 69 
Ill 293 

35 Mo—Taplev v Ogle, 62 S W 431, 

162 Mo 190 

36. Mo —Tapley v Ogle, supra 

37. Tex —Burkhardt v. Lieberman, 

669 


159 SW2d 847, 138 Ttx 4 09, modi- 
fving, CivApr>, 142 S W 2d 283 
"To make estoppel etfectunl as to a 
homestead, it must op« iiite both as 
to the husband and to the wife "— 
Hammond State Bank & Trust Co v 
Hioderitk, 154 So 739, 741, 179 La 
693 

Estoppi‘1 of either spouse by acts of 
the other see infia 195 

38 Tex—Martin v Astin, Com App , 
295 SW 581, reversing Astin v 
Martin, Civ App . 289 S W 442— 

Thomas v Crt ager. Civ App, 107 S 
W 2d 705, error dismissed 

39. Tex—Burkhardt v Lieberman, 
159 S W 2d 847. 138 Tex 409, modi- 
fving, Civ App , 142 S 2d 283— 
Andrews v Seturitv Nat Hank of 
Wicliita Falls, 50 S W 2d 253, 121 
Tex 409, 83 A R 44, reversing 
Security Nat Bank of Wuhita 


Falls 

V Andrews, 

Civ App , 

21 S. 

W 2d 

609—Martin 

v Astin. 

Com 

App , 

295 SW 684, 

reversing 

Astin 

V Marlin, Civ App 

, 289 S W 

442 
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tain time by himself and family as a homestead, 
such claim having reference to the complete title 
to land, and not to an undivided fractional interest 
therein, is estopped to assert that such tract was at 
the same time the homestead of another but the 
admission by one as a witness in another action that 
a homestead had not been abandoned at a certain 
date docs not estop him to cl.iim that it had been 
abandoned at a subsef|uent date, prior to the levy¬ 
ing of the attachment iindei which he now claims 
A homesteader is not necessarily esto])pcd to claim 
homestead rights in certain property by the fact that 
in his pleadings in a previous action invoKing oth¬ 
er parties he claimed a homestead in other prop¬ 
erty,and no estop])el lesults fiom the husbaners 
signing, at the sheriff’s instance, a receipt for sur¬ 
plus proceeds realized from a sale of a homestead, 
ordered by the court to be paid to the wnfe and re¬ 
ceipted for by her also 

§ 195. Estoppel of Either Spouse by Acts of 
the Other 

A« a general rule one spouse is not estopped to claim 
a homestead by the acts or declarations of the other 
spouse 

As a general rule, a wife is not estopped to claim 
a homestead either b> her husband’s acts,^^ oi by 
his representations^^ The wife is not estopped by 
a deed given by the husband in which she did not 
toil! where the claim of estopjiel rests solely on 
false statements made by the husband .done and 


not chargeable to her No estoppel is created 
against her whcie her husband permits a juclt;ment 
in ejectment for the jiremises to go against him in 
a suit to which the wufe was not made a part},"**^ or 
w'here he acquires another domicile and homestead 
against the wofe’s consent,'*^ where he recogiii/es 
and confiims or ratifies a sale of the homcsti-.id, 
voidable for the fiaud of the grantee,where he 
reliiKpiishes the right to redc'tm from a mortgage 
wdiere he takes a lease of the premises*'’^ and it does 
not appear that she ever consented to her hus))and’s 
taking such lease or where lu engages in any 
other conduct which would estoj) him WTre he alone 
concerned, but in which his wife does not partici¬ 
pate How'ever, it has been held that she is es- 
t()])])cd by his admissions made in the coiiise of ju- 
elicial proceedings, respecting his owm jiropcity, 
claimed by her as a homestead and by his dec¬ 
larations, while in possession of lanel, resj)ecting his 
acquisition of it anel by his .irrangements for olitain- 
ing title So also it has been held that the wife 
may be estopped by <icts or conelnct of the husband 
constituting an estoppel .ag.iinst him where the 
homestead claim attaches to only an equitable com¬ 
munity intcrest,*'"^ or where the family is not in ac¬ 
tual ficcupancy of the homestead piemises b\ re- 
siehng thereon and the question eif homestead rests 
on the intention of the husband 

h^toppd of husband A husband is not estopped 
to asscit his homestead rights by the acts of the 
wife 


40. Kan — Kinn v Zicj^ler, 75 1’ 489. 
68 Kan .528 


29 C.I p 960 note 28 

41. Iowa—Paisons v 

(^oolev, 

14 

N 

W 208 60 Iowa 268 




42 T< X —Fust Nat 

Hank v 

Solis, 

C’lv App , 137 S W 2d 

142 PMor 

re- 

fused 




43 Neb—Van Doien 

V Weideinan. 

91 N V\ 121, 68 Neh 

242 



44 La—llammond State Bank 

& 


Ti list e''o V Hroderick, 154 So 7.39, 
179 I^a 09 } 

Ti \—lUiTKh.iKjt V Litbnman, 1.59 S 
VV 2d 817. 138 Tox 109, niodilvjriK, 
Ci\ \pi), 112 S \V 2el 282—Andri'ws 
V StHuntv J\.it Tltink ol Wicliiia 
Knlls. 50 R \V 2d 25.!, 121 Trx 409, 
82 A Li R 4 4, reversinK Securit> 
Nat Hank of Wichita Falls v An- 
drc*\\s, e'‘iv App , 21 SW2d 509— 

Miller v Southland Kifp Ins e^o , 
ClvApp, 68 S W 2d 558 
29 C J p 960 noU‘ 22 
Necessity ol estoppel against holh 
husband and wife see supra ^ 193 
46. Tex — Buikhardt v. Lieberman, 


159 RW2d 817. 138 Tex 109, modi- 
fvins. C’jvApp. 142 S W 2d 283— 
Diessfn v Oiti/tns Rt.nl« Rmk, 
CivApp, 165 .RW2d 120—Home 
Owners’ I^oan (’oiporation v N»*t- 
terville Cn Apj) , 110 S W 2<1 628, 
rever'.td on other grounds 1J2 S V\ 
2d 9,i. 131 Tex 50 

29 r,I p 960 note 3 1 

46. S I) —Smith \ Mlrnendinger, 169 
NW 512 41 SI) 111 

Tex—Bowel v rselson, Ci\ App , 138 
S W 2d 601, eiroi refused 

47. Ill—Mix V King, .55 HI 434 

46. Tex—(Iihhs v Ma>es, 2 Tex Lln- 

rop C'as 215 

49. K.in—Wilks v Smith, 21 Kan 
412, .U) AmR 433 

Tex—Morrison v Cotton, CivApp, 
152 S VV 866 

50. low'a Haggerty v Biowei, 75 
N W 321, 105 Iowa 395 

51. Tex —Bumpkin v Woods, Civ 
App, J35 SW 1129 

29 C J p 961 note 39 

59. Iowa—Haggerty v. Brower, 75 


NW 321, 10,5 Iowa 39.5—Anderson 

V Cosman 72 NW 523, 1 0.3 Iowa 
266, 64 Am SR 177 

53. Iowa —Shatter \ MilJi'P, 192 N 
W 808, 195 Iowa 891 

29 C 1 p 961 niAe 41 

54. Ca—Palmer v Simpson, 69 Ga 
792 

56. Tex—Liochausen v I.aughter, 23 
SW 513, 4 Tex Civ App 291 
29 C^J p 961 note 44 

56. Tex—Home Owners’ lamn Cor¬ 
poration V Nelterville, 132 S W 2d 
92, 1.31 Tex 30, reversing, Civ App, 
110 S W 2d 628—liannoy v Miller 
51 Tex 263—Ftderal Life Ins Co 

V Marlin. CivApp, 157 S W 2d 149, 
t n oT 11 fused 

57. Tex—Skiles v Shropshiri.. 77 S 
W2d 872, 124 Tex 162—First Cole¬ 
man Nat Bank of Coleman v 
Childs, e^iv App, ]13 S W 2d 602, 
error refused 

58. Neh—Wealherington v Smith, 
109 NW 381, 77 Neh 363, 121 Am 
SR 855, 13 L.RA,NS, 430. 
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§ 196. Presumptions and Burden of Proof 

Presumptions favoring the preservation and contin¬ 
uance of a homestead right or exemption usually are 
indulged, and the burden of proving abandonment is on 
the party asserting abandonment, but a presumption of 
abandonment may arise from actual removal from, and 
cessation of use of, the homestead premises, which pre¬ 
sumption must be negatived by the party asserting the 
existence of the homestead right or exemption 

All ])rc«^llmI)tl()t^s arc in favor of the jncscrvation 
and retention of the homestead When property 
has been iniinessed with the homestead character, it 
will he presumed to continue so until its use as such 
has been show'ii to have terminated This ])rc- 
sunijition of the contmu.ince of the homestead char¬ 
acter of the premises is not, in j»cneral, conclusive, 


however,but is merely a rebuttable presumption 
of fact 

The burden of provings a waiver or loss of home¬ 
stead ng^hts IS on the party assertinft such waiver 
or loss,®3 and, where it is shown that a homestead 
once existed, the burden of proof rests on those 
who allegro an abandonment thcieof to show that 
It has been abandoned 

While it has been stated broadly that abandon¬ 
ment of a homestead will not be iiresumed,^** and, 
according;' to some cases, a prcsiimjition of abandon¬ 
ment will not in g^encral be indulgfcd unless a new 
homestead is accpiired,®^ as a g^encral rule an ac¬ 
tual renunal from, and cessation of use of, the 


59. Aik—(^ilv N.il 11,ink v Jolin- 
son, Mb S \V L'd 4S2. 4X1. 192 Aik 
9 11 quolinK Corpus Juris 

low M—In If M( (U.nil’s lOstale, 262 
AV 6(»6 679, 220 low.i 6 IK. qiiotinp 

Corpus Juiis 

—AN’inllord v Kinzi‘1, 198 N \V 
997 92 \oJ) 979 

29 C’J p 9b I riolf 99 

€0 \ik —Cilv Ncit Hank v John¬ 
son, 96 S AV 2d 482. 484, 1 92 Aik 
919 quoiiiij,^ Corpus Juris, 
lowi—In If Ml (’I nn’s Estato, 262 N 
W bb(., 670, 220 Iowa bJ8 quoHn*; 
Corpus Juris. 

Hci—AlindMi H^iidwan* Fuinitiiri 
<'() V Sniith, 11,9 So ,181, lb5 Ha 
98 

Minn—(Jordon v Eni( i son-Hrantinn- 
li.iiii Ini])]( MK nt (’() , 210 N \\ S7, 

l(i8 Minn 9 !6 

Okl—li'inf’ \ Amis Hios, 49 T’2d 7.9, 
171 Okl .99 1 

Or—Dt li.utn ^ Son llaidwan (''o 
V Sdiiill/. 259 I’ 778, 780, 122 Or 
49!, ( UiriK Corpus Juris. 

—]la\ \ M(1zfj:(r, (’iv App , 16,9 
S W 2d 207 nltirnn'd. Sup, 172 S AV 
2d 480—TVistal Savings & Hoan 
A«^s’n V l*owoll, (’ivApp, 17 S W' 
2d 0 3, on or rofusod M(Kon/io v 
Mn\or, (hvApp. 20 S \V 2d 2,18 
29 (2 J p 961 note 5,9 

61. Iowa — In re MoOlain’s E'^tale, 
262 N AV 666, 220 low^a 698 

62. Tex — Sterling- Nat Hank & 

Trust Oo of New York v Kilis, Civ 
App , 75 S AV 2d 716, error dis¬ 

missed 

Departure of members of family 

(1) In some jurisdiotions presump¬ 
tion of continuance of homestead may 
bo rebutted by proof that members 
of family have left home and owner 
is residing there alone—In re Mc¬ 
Clain’s Estate, 262 N W. 606, 220 Iowa 
638 


(2) As to whrfher dissolution of 
famih relationship ((rminates bonu- 
ste,id ri^iht in ki ner.il see supia ^ 

1 98 

63. Mull—Bee( In r v Bald^ , 7 Mifh 

4 8.S 

Mo—S< lb rt V MtAn.illv, 122 S A\’ 
1061 22] Mo 505, 135 Am S H 522 
29 F i ]) 961 noU s ,91, 55 
Discontmuance of use of driveway 
as part of homestead 
T< X —White V (\)lton. Civ App , 72 

5 W 2d 669 

64 US- Ill re lUaj^or, C C \ Ti n 
291 F 875, ((rtiorarj donnd IIdII 
\ Ri.agor 41 S (M 4 01, 264 US 
59], 68 J.Ed 865--I>unn v Eck- 
hardt. Tex, 256 F 315, 167 CCA 
18.9 

Ha -Mindnn H.iidware Ar Fuinilurf 
<'o \ Smith 119 ,so 581, 165 Hi 

98—First Nat Bank \ Brooks, 11 5 
So 89] 161 J.a 297 

NT)—Sdierr v Fisinr, 226 N AV 48 1, 
58 N I> {17 

Ckl—H.ine v Amis Bros, 19 I’2d 79 
171 Dkl 591- (lieenwood v AA"il- 
kinsoii. 256 B 46, 121 (Jkl 900— 

Ami in an Stale Hank of (''ovington 

V Hflone. 218 B 1079. 95 Okl 8K 
Or —De ll-iAen A. Son llaidwait (\> 

V .Sthultz 259 B 778, 780, 122 Or 
493, citing Corpus Juris. 

ST)—Smith V Midland N.it Hift Ins 
Co, 234 N VV 20, 57 S I> 497 
Tex—Uay \ Metzger Civ Ajip , 165 
S AV 2d 207, atllrmed. Sup , 172 S A\ 
2d 480—Hughes v I’armer, Civ 
App. 164 SW2d 576—Md\field Co 
V. Owens, Civ App , 65 S W 2d 343 
—Simms Oil Co v Kutledge, Civ 
App, 69 S AV 2d 67.9, modihed on 
other grounds 86 S W 2d 209, 126 
Tex 37—Postal Savings & Hoan 
Ass’n V Powell, Civ App, 47 S AV 
2d 343, error refused—Tyler v 
Thomas, Civ App , 297 S AA^ 609, re¬ 
versed on other grounds Thomas v 
Tyler, Com App , 6 S AV 2d 350— 
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Hibbs V Citv Nat Bank of AA'iohita 
Falls Cw Ajip, 29] S AA" >50—Tuer- 
jie V (Jenrge Saunders Hive Stork 
Comniission Co, CivAjip, 245 S AV 
741 

29 r 1 p 961 notes 54, 55 
Intention to abandon 

The biiidi'n of iuo\ing that the in- 
tenlion wi*? to .ibindon a honusiead 
is on the p.ntv « barging it—Japp \ 
Sipul[)a Stall Hank of Supulpa Okl, 
219 B 1099, 90 OKI .96 
Businoss homestead 

Hule staled in the text a]>plies to a 
laisiMi ss honn sti ad —T’ a n h a n d 1 e 
Const C'o V Head, TfxCivAt'P, 191 
S W 2d 779 error relusi'd—Hla\lofk 
\ SliK oml), Tex Civ App, 250 S AV 
218 

65. Ha—Mmderi Hardware & Furni¬ 
ture (\) V Smith, 115 So >81, 165 
La 98 -First Nat Hank \ Brooks, 
113 So 85,], 161 Ha J97—St Mai\ 
Bank A Trust Co v Daigle, 55 So 
94 9, J2S Ha 758 

66. IT S — AA'oodw-ard v Sangei, Ti x , 

2 16 F 77 7, 159 CCA 7 

Tex—Conz.alez v Zatlirv, Civ App , 84 
S \A 2d K55, eiroi rt tused 

Mere absence for other than extend¬ 
ed period 

Mere abseiK f' from the homestead 
premises does not create a presump¬ 
tion of abandonment, if a new home- 
stiad is not nrqiiired and the ab- 
seneL is not for an extended period 
—Blaszjnski v Stan zewski, 25 NE 
2d 884, 373 Ill 140—I.iehman v Cott¬ 
rell. 19 N E 2d 111, 298 Ill App 494 
Unsuocessfnl attempt to find new 
home 

Abandonment of the homestead will 
not be presumed from the fac t that 
the head of the family went in search 
of another home, and being disap¬ 
pointed, returned to the old home — 
l\es v Mills, 37 III 79. 87 Am D 
238—Kitchen v Burgwin, 21 Ill 4U 
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premises may raise a presumption of abandon¬ 
ment,®'^ especially where the owner of the home¬ 
stead removes therefrom to another house owned by 
him where he actually resided While such pre¬ 
sumption is not conclusive but may be overcome,®® 
yet proof of these facts in general casts on the 
party asserting the continuance of the homestead 
right the burden to negative the presumption 
Accordingly, such party has the burden of estab¬ 
lishing want of intention permanently to abandon 
the homestead,and of establishing an intent to re¬ 
turn and occupy the premises as a homestead,^- and 
of showing that the land is still within the protec¬ 
tion of the homestead law 

If the homesteader removes with his family, it 
will be presumed that the removal was made in 
good faith*^^ and with the consent of his wife 


If a husband deserts his family without cause, leav¬ 
ing them in possession of the homestead, it will be 
presumed that his desertion is temporary only and 
not an abandonment '^® 

Partial abandonment and extent of abemdonment. 
A party who asserts that part of the property has 
been abandoned as a homestead must show the ex¬ 
tent of abandonment, if anyIf any portion of a 
building has lost its homestead character by i eason 
of the manner of its use, the burden is on the one 
asserting it to establish the facts from which the 
disuse or abandonment may appear 

Estoppel. In general the burden of proving that 
a claimant of a homestead right is estopficd to as¬ 
sert such right IS on the party who alleges or relics 
on such estoppel 

on plaintiff to mistain his alleviation 
of abandonment of homestead l>v d<*- 
fendant whole iinrontrovortod evi¬ 
dence showed an abandonment un¬ 
less difendant had the intention to 
return to the premises, which was a 
matter peculiarly within his own 
knowleclKe—Ran v City Nat Bank 
of Deicitur, Tc>. Civ App , 272 S W 
510 

73. Ain—IIodv4< R v Hodg-es, 77 So 
741, L>01 Ala 215 

Iowa—Maguire v Hanson, 74 N W 
776, 105 Iowa 215 
29 C J p 962 notcb 60, 61 

74. Tex —Smith v ll/zell, 56 Tex 
215—Cross V White, Civ App , 67 
S W 2d 695—(loiig-h v Gibson, Civ 
App , 1 S W 2d 684 

75. Tlx —(?ross v White, Civ App , 
67 S W 2d 895 

29 CJ I) 962 note 62 

76. Ark—Hall v Roulston. 68 S W 
24, 70 Ark 343 

Tex—City of Amarillo v Loden, 
Civ Al>p , 22 S W 2d 969 

78. Iowa—Bu< kies v Matson, 159 
N W 1007, 178 Jowa 310 

BuBlneBB homestead 

Burden of establishinv? that a per¬ 
son who was envraged in the business 
of cotton ginner at a business home¬ 
stead intended to, and actually did, 
abandon as his homestead that por¬ 
tion ot the property on which he 
elected and operated a filling station 
was on the jiailv as,serting abandon¬ 
ment—KiisL Stale Bank of Mem¬ 
phis V Seago, Tex Civ App, 120 SW 
2d 951, error refused 

79. Tex—Nixon v Iliischi, 136 SW 

2d 583, 134 Tex 415, reversing 

Hirschi V Nixon, Civ App , 103 S W 
2d 833 

Acting on faith of representations 

Burden was on party alleging es¬ 
toppel to show that he was Induced 
to act on faith of representations of 


67. Colo —Monte Vista Bank & Tru.st 
Co V Savage. 225 P 219, 75 Colo 
180 

Iowa—Fardal v Satre, 206 NW 23, 
300 Iowa 1109 
29 CJ 961 note 56 

Removal of dwelling from land 

Ill —P''ergus V Woodworth, 44 Ill 
374 

Iowa—Maguire v Hanson, 74 NW 
776, 105 Iowa 216 
29 CJ p 901 note 66 [b] (1) 
ea Ark—Gillis V Gillib, 203 SW 
307, 164 Ark 532 

Iowa—Evans V Evans, 210 NW 564, 
202 Iowa 4 93 

Wis—Hausar v Schauer, 254 NW 
343, 215 WiS 75 
29 C J p 961 note 67 

Frima facie case 

Showing of physical abandonment 
of homestead property and pun base 
and occupation of new home consti¬ 
tutes a juima facie case of abandon¬ 
ment—In ro McClain’s Estate, 262 N 
W 666, 220 Iowa 638 
Presumption of removal of furniture 
In connection with a conclusive 
showing that there had been a re¬ 
moval to a new home, it was pre¬ 
sumed, m the absem'e of a showing 
to the contrary, that, in moving to 
the new home, household furniture 
and all other articles used in the 
home were moved—Panhandle Const 
Co V Wiseman, Tex Civ App , 110 S 
W 2d 61.5, error dismissed 
69. Iowa—Schaeffer v Campbell, 
199 N W .334. 198 Iowa 4 3 
29 C J p 9()2 note 58 
70 l Colo—Monte Vista Bank Trust 
Co V Savage, 225 P 219, 76 Colo 
180 

Iowa—Evans v Evans, 210 N W 664, 
202 Iowa 493 
29 C.J p 962 notes 59. 60 
Overcoming prima facie case 

Where owner discontinued business, 
executed a ten-year lease giving les¬ 


see option to pur<*hasc his business 
property, was insolvent and without 
credit, and moved to other state, 
there was a prima facie abandonment 
of the business homestead placing 
burden on owner of showing property 
exempt from execution in his action 
to enjoin sale on execution—Weitz- 
man v Eee, Tex Civ App, 262 SW 
859 

71, Iowa—Citizens Hank of Milo v 
Frank, 235 NW .30, 212 Iowa 707 
—Illinois Oldsmobile Co v Miller, 
202 NW 751, 199 Iowa 894 

72. Iowa—Evans v Evans, 210 NW 
564, 202 Iowa 564—Fardnl v Satre, 
206 NW 22. 200 Iowa 1109—Sthal- 
fer v Campbell, 109 NW 334 198 
Iowa 4 3—Shaffer v Miller, 192 N 
W 868, 195 Iowa 891 

Tex—Fir.st Nat Bank v Jones, Civ 
App. 69 SW2d 1103 
29 C J p 962 note 69 
Burden of going forward with proof 
Showing of phvsual abandonment 
of homestead property and purchase 
and occupation of new home imposes 
buTden of going forwaid with pi oof 
to show that there was inlenlion to 
leturn on person claiming that home¬ 
stead right was not lost —In re M( - 
Clam's Estate, 262 NW 666, 220 

Iowa 638 

Removal consistent with purpose to 
return 

Where thete is an entire removal 
of the husband and wife fiom the ac¬ 
tual possession and actual use of the 
property as a home, the burden of 
showing that such removal was tem¬ 
porary and consistent with a contin¬ 
uing purpose to leturn and occupy 
and use the property as a home Is 
on the party asserting such right — 
Shatter v Miller, 192 N W 8C8, 195 
Iowa 891 

Instruction as to hurden of proof 

Trial court properly refused in¬ 
struction that burden of proof was 


77. 
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§ 197. Admissibility of Evidence 

In most, but not all, Jurisdictions the homesteader 
may testify as to hts intention in so far as intention 
bears on the issue of abandonment; rules as to admis¬ 
sibility of declarations and documentary evidence in civil 
actions generally apply where the issue of abandonment 
IS involved 

In g^cncral, a party who claims a homestead right 
may testify as to his intention with respect to al¬ 
leged al)andonmuit,«^ including his intention in 
IcMMiig the homestead property,and he may tes¬ 
tify that he had no intent to abandon the property 
as a homestead,and that he intended to return 
to such property,but in some pirisdiclions, he 
may not, in the face of due objection, testify as 
to Ins intention in leaving the property Evidence 
of facts which tend to show oi throw light on the 
intention of the owner or claimant with respect to 
cdiaiidonnienl is generally admissible,and testi¬ 
mony of claimant as to facts lending to show his 
intention and whether he abandoned his homestead 
is also admissible So his testimony as to his 
reason for leaving the place where his alleged 
homestead is located is admissible, where it lends 


to show that the absence from the homestead was 
temporary,87 as is other evidence which tends to 
show that absence from the homestead was tempo¬ 
rary,88 and which tends to explain such temporary 
absence 89 

When husband and wife arc in accord, evidence 
of the intention of the wife with regard t© the se¬ 
lection of a homestead has been regarded as admis¬ 
sible as pointing to the intention of the husband ^^9 
Evidence as to wife’s intention with respect to aban¬ 
donment IS properly excluded, however, if the hus¬ 
band’s intention is controlling and other evidence is 
sufficient to show his intention to abandon the home¬ 
stead Under a statute requiring concurrence of 
both husband and wife to alienation of homestead, 
evidence that the husband intended to abandon the 
homestead is immaterial on the question whether 
the wife as against a purchaser from the husband 
had abandoned the homestead 

Among matters which have been regarded as ad¬ 
missible on the issue as to abandonment or loss of 
homestead arc evidence of the homesteader’s pro- 


hom( Strader-- Straus v Tlrooks (""iv 
App , 126 S W 2d 612, irvt'rs<*d on 

orhtr pTiounds IIS S \V 2d JO.t, 12G 
T< X in — Hil] V lOnRk, TivApp, SO 
S^VJd 210 

80. Tl'X—F ederal Petroleum Co \ 
TMttman, Civ App . 65 S W 2d ,150, 
I'rror refused 
Business homestead 

llult aiiplies \Mth rt spect to aban- 
donnienl ot buMiifss homesUad — 
F»'d( ral r’ttiobuni v rutiiian, 

Tex (bV Ap]> , S ^V 2d 250, trior rt- 
fus. d 

Ui#.’ht of witness to lestif\ .is to his 
intention in < ivil actions generallj 
sei' Kvidence § 5 Ida 

81 Iowa—Boot \ Brewsl(>r, 26 TsT 
W ()^0, 75 Iowa. 621, 0 Am S It 515 

Wis--Hausrr v Sni.auer, 2.54 XIV 
24 2, 215 1\ IS 75 
20 CJ p 062 note 60 

82 S n '-Warnrr v Hopkins, 176 N 
\V 74 6, 4 2 SD 613 

83. Iowa—Des Moines Marble & 
Mantel Co v MtConn, 227 N AV 
.5 21, 510 Iowa 266 

Kan —Killoujjh v Swift (\) F* r- 
lihzei Works, lit J’2il 821, 154 

Kan 118—T’eople’s State Bank v 
Hill, 261 P 1045. 125 Kan 80S— 
Blitz V Met/ffer. 241 P 250. 119 
Kan 7()0, rehearing denied 245 1’ 
161 . 120 Kan 555 
29 CJ p 962 note 69 

Homesteuder and his wife could 
testify ns to their intention to re¬ 
turn--Killough V Swift & Co Fer¬ 
tilizer Works. 114 P2d 831, 154 Kan 
113 


84. Zn Alabama 

(1) Tile (‘Vidcmce is rtgardtd as in- 
adrnissiblt against due objection, on 
the giound th.al intention of a person 
must be t sta])lished as an infcuenci' 
from his conduet and the surround¬ 
ing t irc umsLantes—Hollis \ Amer¬ 
ican Wholesale Corporation, 112 So 
201, 215 Ala 64 4—Fuller v Whitlock, 
12 So SO, 00 Ala 411 

(2) Dm wlu) hud If'ft Tiropertv lev¬ 
ied on, claiming it as homestead, can¬ 
not listifv as to intention to le.ave 
pro;><rlv t«*mpoi ai il\ —Hollis v 
Ameiiean Whole s,alt t^orpoi alion, «u- 
pia 

(3) The right to testify as to his 
intention to retain a right to oc’t iip'N 
part of Hu propi r ty as a home has 
Iteen ciciiud- Itl.ind v I’utnam, 82 
So 016 lt2 Al.t 612 

85 Ala—Taylor v CctlkalicU, 103 So 

157, 212 Ala 474 

Refusal to take home offered and 
leaving furmture 

Evident I* ol ntus.il of wife tc) go 
to home offered In daughlc r, toi^eth- 
er with latt that part of fuiniLurt 
was Iclt in home when other part ot 
house was temporal il\ oc.< upied bv" a 
c..iietakei, w’as admissible as tending 
to show intent of rlaim.int and wifi 
as to home in question—Tavlor v 
Gallaha, supra 

86. Ala —Tavlor v Gallaha, supra 
Ownership of other property 

Claimant’s testimoiiV as to whether 
he owned anv other home during the 
eighteen veais since he bought the 
proper!V, w'as admissible as affording 
an inference as to abandonment of 
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homestead—Tn>lor v Gallaha, su- 
pi a 

Claiming place as home 

Cl.iimant could jiroperlv testify 
whether he had at all times claimed 
.IS his home the proj)ertv alh ged bv 
him to be his homestead, hoeause the 
fart w^hich it was sought to elicit 
would have authorized an inference 
as to w^hether there had been an 
ibandonniont—Taylor v Gallaha, su¬ 
pra 

87 Ala—Tavlor v Gallaha, supra 
Temporary absence of claimant and 
presence of caretaker 

Questions to claimant as to his in¬ 
ability to obtain work at the pla(_c 
where the homisttad was located and 
his answers then to, and Clu^'stlons 
and a ns veers of like import were 
proper as explaining wdi> claimant 
winl elsevxlieie Itrnpoiurilv for 
vvoik, and the teni]>cuir\ nature of 
the prcs«iut of a eari take r on the 
homestead premises—Tavlor v Gal¬ 
laha, supra 

86. Temporary nature of caretak¬ 
er’s tenancy 

Tisliinotix l« iiding to show that 
tenaric V of c.iiLl.iker in alleged 
hornesU.id was Lcinpoiary in nature 
was admissible—Taylor v Gallaha, 
supi a 

89. Ala—Tavlor v Gallaha, supra 

90. Tex—Gunn v W>nne, Civ App , 
43 S W 290 

91. Tex—Metis v Waits, Civ App, 
8 S W 2d 569 

92. SB—O’Neill v Bennett, 181 N 
W 97, 43 S D 5()D. 
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longed absence from the premises,®^ of the convey¬ 
ance of the premises to a third person,®^ of the con¬ 
duct of the homesteader after a sale of his home¬ 
stead®® or after his removal therefrom,®® that he 
took legal advice as to the effect of removal,®^ that 
he left his family in possession,®® and that a deed 
was, by agreement, to ojierate only as a mortgage ®® 
The facts that defendant had not paid for the land 
claimed as homestead or received a deed therefor 
until after his return to the land are also proper 
matters to be considered on the question of aban¬ 
donment 1 

If the issue is as to abandonment, evidence as to 
an attempted sale by the homesteader of property 
then occupied by him as a homestead is admissible 
only in so far as it relates to his intention with re¬ 
spect to abandonment - 

Evidence as to intent to return and retain prem¬ 
ises as a homestead is properly excluded where the 
owner was consecutively absent from the premises 
for more than the period fixed by statute for de¬ 
termining when the homestead shall be deemed 
abandoned and failed to file a notice claiming home¬ 
stead in accordance with the statutory requirements 
under these circumstances ® 

DccUiraiions and admis^^ion^ Declarations of the 
homesteader,^ or of his wife,® are usually admissible 
on the issue as to abandonment, and their decla¬ 
rations, statements, and admissions tending to show 
abandonment are admissible not only as oiiginal 
evidence of intention to abandon the homestead® 
or of want of a fixed intention to return to the 


homestead property and again to occupy it as a 
home,*^ but also in rebuttal of their testimony that 
their absence was temporary and that they intended 
to return ® 

Separation of husband and unfe, A deserted wife 
may introduce evidence that she has given her hus¬ 
band no cause to abandon her, as showing that she 
had not forfeited her rights in the homestead es¬ 
tate ® 

Documents, affidavits A note containing a 
waiver of homestead is admissible to show a waiv¬ 
er 1® 

On the issue whether land designated as a rural 
homesttad had lost its character as such because of 
the fact that it had been ])latted into lots, blocks, 
and streets as a part of a town, a pencil sketch 
m.ide by the owmer, showing his residence diul oth¬ 
er lots on the tract, but which v\as not comjilete, in 
that it did not show all the blocks and lots and 
stieets, was properl} excluded, after the court had 
allow^eel the eiwiier to use it for the purpose of ex¬ 
plaining his testimony 

In an action on a note secured 1)\ a trust deed to 
piemises to which defendant claimed homestead 
right, w^here he previously left sueh premises, and 
he claimed intent to return, his cerlilud cojv from 
the general land office of his apiilicalioii to i)ur- 
chase land, reciting by affidaMt th.it he desned to 
])urchase land to make a home, was admissdile 

A wuilten designation of ceitain projicrty as a 
homestead is admissible on an issue as to esio])t)el to 


93. Iowa—Vein l^o^url v. Van Bo- 
Kart, 4 b Iowa . 5 S') 

29 C J V 9bJ note 71 

94. JMi(h—Arnphlott v Hibbaid, 29 
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1, Tex— Rot kw fit v TTudKons 123 
SW 186, 67 TexTivApp 604 

2. Kan —I’eople’s State Bank v 
Hill, 263 P 3045, 125 Kan 308 

3- Minn—Hall v Holland, lb6 N 
W. 236, 138 Minn 403 


4. Kan —People's St.i<€ Bank v 
Till! 263 I» 1016, 3 25 Kan 308 

Kv — Pint iiiTititi Leaf ToJacco \\ are- 
hovise C’o V Thijmpson, 49 S W 
4 4b 105 Ky f,27 20 Ky L 14 39 
29 C J p 962 note 82 

Intention to return 

EvJdfntt of dL*t 1 irations bv lamie- 
stocidoi of his intontion to Tt*lijrn to 
b(jiii(St«dd i*iop<rt\ IS admi.ssilile — 
I’ooplf’s State Hank v Hill, 263 P 
1046, 125 Kan 308—29 C J p 962 note 
82 

Declarations accompanyingr and ez. 
plainlnfiT acts it ndinK to s>u)w aban- 
donnitnt, evidt nee of which has bc'en 
admitted, arc .idmissiblo—O’Fjel v 
Jants, Tex e''i\ App , 2b9 S W 1074, 
artirined on otht i Kiounds Janes v 
O'Fn 1, Coin Apj» 280 S W 163, mo¬ 
tion diamissod. Com \pp, 299 S W. 
640 

5. U S —Kerr v South I’ark Comrs , 
CCNH, 14 FCas No 7.733, 8 Hiss 
27b 

Tex—Fanners’ & Merchants' Nat 
Hank V l\ev. Civ App., 182 SW 
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70(>—Caar v PiuKt 110 S \V 183, 
49 Tex Civ App G')'.) 

6. Tex—Jacobs v TLiwknis, 63 
'I'* ^ 3—SpToiil V CainiiTs Nat 

Hank ol FolleU Ci\ \pj) :j4b S 
W 1083 

7- Ttx— Kan v Citv N.m H.ank of 
])«(atin CivAr)p, 27J S 510 

Statements and admissions after 
execution of trust deed 
SlaLunents and aelrnitsions of own¬ 
er and his wife, aft* r f\«(ntinK note 
and dead of trust on fnm show iiik 
I htir intent to abamlon sue b place 
as their honitsU-ad w.re .idmissibb 
—Han V City Nat Hank ol Ditalur, 
supin 

8- Tex—Run V City Nat Hank of 
Deealur, sii]>ta 

9. Tex —T^onp \ Lotik, 70 K W 587, 
30 Tex Civ App 368 

10 Ha—Flernisler v I'hilllps 66 
Ga 676 

11. Tex—A>res \ PaMon, 111 SW 
1079, 51 Tex Civ App ]8b 

12. Tex—Calvin v. Ntel, Civ App. 
191 S W 791. 
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claim a homestead in other property, notwithstand¬ 
ing such designation may not be regarded as a stat¬ 
utory designation ^3 

Merc opinions and hearsay statements of third 
persons respecting the intention of the homesteader 
are inadmissible 

Waiver A written waiver of homestead and ex¬ 
emption, although not shown by an execution issued 
on a suit based on the contract wheicin the waiver 
was made, is pro\able aliunde, whether the hen is 
general or special 

§ 198. Weight and Sufficiency of Evidence 

a Gentral considerations 
b CLiimant’s or homesteader’s testimony 
as to his intention 
c Declarations 
d Duration of absence 
e Acquisition of new residence or home¬ 
stead 

f. Acceptance of lease of premises 


g Renting premises to another 
h Exercising political rights or rights of 
citizen at place other than where 
homestead located 
i. Miscellaneous 

a. General Considerations 

In general evidence to show abandonment of a home* 
etead right or exemption must be clear and convincing. 

With respect to a homestead in property from 
which the homesteader or claimant of the right has 
removed, it has been said that it is impossible to lay 
down an absolute rule as to the extent, amount, or 
character of evidence sufficient to show an abandon¬ 
ment,or to show a waiver of the homestead right 
in such property 

It has been stated broadly that abandonment of 
the homestead right or exemption must be shown by 
clear and convincing evidence or proof Consid¬ 
ering the question specifically in view of the fact 
that a new homestead has not been acquired, it has 
been stated that abandonment must be shown by 
clear and conclusive evidence or proof In any 


13. TfX—Ran v (Mlv Nat Rank of 
Doc.Uur, Civ Apr , 272 S W 510 

14. Iowa—Jon< s v Rlumenstein, 42 
N W in 77 Iowa 361 

29 C J p 9b3 note 88 

15. Ga—Hc'Stei v McGinnis, 95 S 
E 718, 22 Ga App 137 

16. Ky—^^Villmnis v Evans’ Adm’r, 
56 SW2d 710, 217 K\ 165—Roui'^- 
ville Tobacco War»*hoiisc Co v 
Calvert. 203 SW 567, 180 Kv 718 
—Rurch V Atchison, 82 Ky 685, 6 
Ky L 502 f)i6 

Keason for rule 

"The question must turn on the 
evidi nee ot ‘the actual, fixed evet- 
pn sent inUnlion’ of the owner to 
I el III n to sucti proi>erlv at the end 
of his temi>oinr\ ’ilisence there¬ 
from"—Willicinis \ Evans’ Adin’r, 
56 S W 2d 710, 712 217 Ky 165 

17. Ky—Louisvillt Tobacco Ware¬ 
house Co V ('’divert. 20.5 S AV 567, 
3 80 K\ 718—Rurih v Atduson, 82 
Ky 585, 6 K\ L. 592, 636 

18. Minn—Gordon v Emerson- 

Rrant in^hclnl Implement Co 210 
NW 87, 168 Minn 336--Sheehcin 

V Eiist Nut Bank, 204 N W 38, 
3 03 Minn 291—Stew at t v Rhodts, 
30 N W 141, 39 Minn 193 

Okl -Rradlev v Flowers, 40 R 2d 
803, 174 Okl 554—AVhitc Inv Co 

V Stupart, 4 R 2d 77, 152 Okl 14 4 
—German State Rank of Elk Citv 

V Rtaduk. 3<>0 R 1094. 67 Okl 3 76 
—Carter v Riekett, 134 R 440, 30 
Okl 144 

Or — I>e Haven & Son Hardwan* Co 

V Schultz, 259 P. 778, 122 Or 493 


Certain and conclnsive evidence 

(1) It has been staled that certain 
and conclusive evld<*nce of abandon¬ 
ment Is loquired—Bogart v Cowboy 
State Rank & Trust Co, Tex Civ 
App. 182 SW 678 

(2) Certain and conclusive evi- 
dince of abandonment, with no in¬ 
tention to return and claim the ex- 
jiTiption, IS required—Hollins v O’- 
Farrel, 13 S AV 1021, 77 Tex 90— 
Milliktn V Coker, Civ App , 90 S AV 
2d 002, modified on other Rroiinds 
115 SW2d 1,20, 132 Tex 23—AA^alt- 
hall V Barnes, Tex Civ App , 83 S W 
2d 1082, error dismissed—Bogart \ 
(’owboy State Bank & Trust Co, 
supra 

Clear and conclnsive proof 

Proof must be clear and conclu- 
si\<' that use of a business home¬ 
stead has been discontinued w'lth the 
intention not to resume it—Rl.i>lock 
V Slocomb, Tex Clv App , 250 S AV 
218 

Clear and decisive proof 

Rioof niu-^t be ebsir and decisive 
of intention to abandon homestead 
—Gardner v Cook, Miss, 158 So 150 
—Campbell v Adair, 45 Miss 170 
Clearly estahliehed 

Abandonment of homestead must 
l)e clearly established —Minden 
Hcirdw^are ^ Furniture Co v Smith, 
115 So 381, 165 Ea 98—F’lrst Nat 
Bank v Riooks, 113 So 853, 164 La 
2'»7 

Other designations of regnlred evi¬ 
dence or proof of abandonment 

(3) Competent and convincing 
proof —Ray v Metzger, Tex Civ 
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App , 165 S W 2d 207, affirmed, Sup , 
172 SW2d 480 

(2) Clear proof—Jackson v Cole¬ 
man, 76 So 545, 115 Miss 535 

(3) Clear, convincing and conclu¬ 
sive proof—Elliott v Bond 3 76 P 
212, 72 Okl 3, rehearing denied 176 
R 991, 72 Okl 3 

(4) Clear, c.onclusive, and convinc¬ 
ing evidence—T^ane v Amis Bros, 
43 R 2d 73, 171 Okl 593 

(5) Th( most clear, conclusive, 
and uricb'iiiable evidence—McCam- 
mon V Jenkins, 145 R 13 63, 44 Okl 
612 

(6) Showing or proof of aliandon- 
mt nt beyond doubt—In re Waliiek, 
D (!.Tex , 4 F 2d 265, pi'tilion dinud 
CCA, Adams v AValutk 9 F 2d 26 
—AA^)odward v Sanger, Tex 2 16 P 
777, 159 CCA 79 

19 Ti X—Stott V 3^v er, 60 Trx 135 

—Jolesth & Chaska Co v Hamp¬ 
ton. Cu App, 297 SW 271 

Clear and conclusive pi oof of in¬ 
tention 

Removal from the homestead prop¬ 
erty with an intention not to return 
must be clearly and conclusively 
proved vvh(‘ie a new' homestead was 
not afquircd—Armstrong v Neville, 
TtxCivApp, 117 SAV 1010 
Clear proof 

(1) Al)aii<ionment must 4>e clearly 
showm wheie no new homestead has 
h(*en a< quired —Gaar v Burge, Tex 
Civ App , 110 SAV 181 

(2) If another hoiru* is not show'n 
to have been ncquiied proof of in¬ 
tention not to return to the home- 
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event there is not a sufficient showing of abandon¬ 
ment where it is not established by a preponderance 
of evidence.20 It has been held that a removal, 
even though accompanied by circumstances which 
might indicate an intention not to return, is not con¬ 
clusive proof of abandonment 

Abandonment of homestead may be proved by 
conduct, circumstances, and actions as well as by 
direct testimony 22 

While It has been said that it is impossible to lay 
down an absolute rule as to the amount or charac¬ 
ter of evidence that is sufficient to prove that a 
homestead in unoccupied property has not been 
abandoned, 23 according to some cases evidence suffi¬ 
cient to overcome the presumiition of abandonment 
arising from actual removal from, and cessation of 
use of, homestead premises, considered generally 
supra § 196, must be clear and definite it has 

been stated, however, that strong evidence is not 
required to sustain the claim that it was the inten¬ 
tion of the person claiming a homestead right to re¬ 
turn to the homestead and to retain the homestead 
right 25 

Sufficiency of evidence to raise issue of fact and 
to authorize or require submission to jury of issue 
of abandonment is considered infra § 199 


Indebtedness contracted durmg occupancy or aft¬ 
er removal According to some cases stronger 
proof of abandonment is required when the debt to 
which It IS sought to subject the land was contract¬ 
ed during actual occupancy than when it was con¬ 
tracted while the homesteader was not in actual pos¬ 
session of the premises,26 and, conversely, that if 
the debt was contracted while the homesteader was 
not in actual possession of the jircmises, the court 
should incline the more strongly to the conclusion 
that there was a present intention on leaving to re¬ 
main permanently away or should require stronger 
evidence to the contrary,2’^ although this rule would 
not apply where no credit was extended to the 
homesteader on the faith of the homestead and no 
money lent to him hut simply placed to his credit by 
mistake 28 

b. Claimant’s or Homesteader's Testimony as to 
His Intention 

Testimony of person whose right to homestead is In¬ 
volved as to his intention with respect to abandonment 
may be sufficient to prove such intention, but such tes¬ 
timony IS not necessarily conclusive 

As bearing on the issue as to abandonment, the 
testimony of claimant of a homestead right or ex¬ 
emption as to his intention may establish the exist¬ 
ence of a continued purpose to return to the home¬ 


stead property must be clear—Mil- 
liken V Coker, Civ \pp , 90 S W 2d 
902, modified on other Riounds 115 
SW 2d 020. I.t2 Tex 2^ 

Clear and convlnciner proof 

In the absence of clear and con¬ 
vincing pi oof Ihnt, when a person, 
who had In en occupy intf piernises as 
a l)usin< ss homes! (ad, erected and 
subseciin 111 ly operated a filling: sta¬ 
tion th(*reon, he intendf d to abandon 
as a business homc*stead the part on 
which such station \vas erectc-d, it 
w^as not i>eriTiissil)le to hold that he 
had aliandoiiecl it—Fir,-.t State Hank 
of Memphis V SeiJRO, TfxCivApp, 
120 R \\' 2d 95)1, erroT it.lufeed 

Most Clear and conclasive proof 

If cl ntw’ iiomestead is not ac- 
ciinied, there must l)e the most clear 
and contlusive showiriR; of .iliandon- 
itu nt, with an intention not to re¬ 
turn—Sh( pherd v Cassid.iv, 20 Tex 

24. 70 Am D 272 

Other deBlg-natioiLs of ret^nlred evi¬ 
dence or proof 

(1) Vti\ convinfiiiR evidence — 
First Stat«‘ Hank of Memphis v Sea- 
go, Tex Civ App, 120 S VV 2d 951, er¬ 
ror refused 

(2) Clear and de< isive evidence — 
Shepherd v. Cassiday, 20 Tex 24, 70 
AmD 372 

(3) The most clear, conclusive, 
and undeniable evidence —Cross v 
SvertB, 28 Tex. 524—Dunlap v. Eng¬ 


lish, TexCivApp, 230 S W 829— 
liell V Franklin, TtxCivApp, 2 10 S 
W 181 

(4) Evidence undeniably < lear, 

and hevond almost the shadow', at 
least, of all reasonable Riound of 
dispute—Couhenanl ^ Cockitll 20 
Tex 96—Avres v Shackey 2 Tex 
Unrep Cas 274—Hilz v I\‘i os Fust 
Nat Think, TcxCivAiip, 2.31 SVV 
425—Bell V Fiariklin, TexOvApp, 
230 R W 181—Arnisliong v Neville, 
T(«x Civ \j)p , 117 SW 1010- Rvkes 

v Speer, TtxCiv \pp, 112 SW 122 

(5) I'loof which is clear and he¬ 
vond all leasonahle giound of dis¬ 
pute—UoiiiSaJi z \ Zachry, Tt x Civ 
App , 84 S W 2d 855, eiior refused 

20. N J>—S( herr v Fischei, 226 N 
W 481, 58 ND 317 

Alleged abandonment of part of 
bnsineBB homestead 
Tfx—Fust Slate Bank of Mi mr)hiB 
V Sf‘ago, Civ App, 120 S W 2cl 951, 
ciior letused 

21 . TeX- Mills V Von lioskirk, 32 
Tex ICO 

22 . Aik—Hairistin v HosenzwM ig, 
47 SW2d 2. 185 Aik 28l--C>e( k- 
more V Scott 20 SW 2d 177, 179 
Ark 3113—Uillv V Lilly, 11 S W 2d 
7b5, 178 Aik 321 

Blscharge of burden of proof 

(1) The* burden of proving aban¬ 
donment of light of homestead may 
be discharged by proof of circum¬ 
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stances and evidence hearinp: on 
(lainiiint’s intention to abandon it — 
Itav V Mitzgtr Tix(^ivApt) 165 S 
W 2(1 207 alTiimed Sup, 172 S W 2d 
180 

(2) Bui den of moving abandon- 
m(*nl m gcneial set supra § 196 
23 Kv- Con wav v llctd, 235 SW 

74 7. 123 Kv 287 

24. Cc)Io—Monte Vista Bank & 
Trust Co v Savage, 225 P 219, 

75 Colo 180 
Convincingr testimony 

Pi ('sumption of abandonment from 
one leaving home, acquiring another, 
and residing llnre tor a < onsidf*ral)le 
Unit is ell active, m abstni't ot < cm- 
vim mg testimony to tonti.uv —Gil- 
lis V (Jillis, 202 S W' J07, 164 Ark 
532 

25. Kv —15i(wer v HitW'er, 105 S 
W 2d 582, 258 Ky 625 

26. Iowa —Robinson v Charleton, 
73 NW 61(, 101 Jovva 29t, 

29 C’ J p 963 notf 2 

27 Kv—Biew'er v Hii vver, 105 S 
A\ 2d 582, 2 08 K y 625—t^onwav' v 
Rc'ed. 235 SAV 717 193 Ky 287- 

Farmeis’ Trarlt rs’ Rank v Chil¬ 
ders 150 S AV 840, 150 Ky 71,9_ 

Burch V Atchison, 82 Kv 585, 6 
Ky L 692, 636 

28. Ky—Farmers' & Traders' Bank 
V Childerts, 150 S W. 840, 160 Ky 
719. 
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stead property,29 and his testimony that he intended 
to return, in connection with evidence of other facts 
consistent with such testimony, may be sufficient to 
show that there was not an abandonment 2® Hi*- 
testimony that he intended to return and did not 
intend to abandon the homestead is not necessarily 
•conclusive, however it is necessary to test its 
truthfulness by its reasonableness and consistency 
in the light of the circumstances^^ and to consider 
his conduct 23 

Claimant’s testimony that he did not intend to 
abandon the homestead may be overcome by evi¬ 
dence of his admissions and conduct 24 Claimant’s 
te'^timony that he intended to return to the home¬ 
stead property is not necessarily overcome, howev¬ 
er, by evidence of matters constituting a part of his 
conduct, inconsistent with such testimony, where 
there is evidence that his conduct in part is consist¬ 
ent with, and corroborative of, such testimony 25 

The testimony of one who has had a homestead 
right in certain piemiscs to the effect that, on re¬ 
moval, he intended to abandon such right and that 
he did not intend to return to the ])remises, under 
some circumstances, may be conclusive on the is¬ 
sue as to abandonment 2G 

Conflicting testimony of husband and wife In 
jurisdictions in which a married man may abandon 


a homestead without the consent of his wife, under 
rules stated supra § 178, the wife’s testimony that 
she did not intend to abandon the homestead is not 
effective where abandonment is conclusively estab¬ 
lished by testimony of the husband that there was 
an abandonment, which is supported by surrounding 
circumstances, in the absence of any showing of 
fraud or bad faith on his part 27 

c. Declarations 

Evidence of declarations of the claimant or home¬ 
steader with respect to abandonment is not necessarily 
conclusive. 

While declarations of the person whose home¬ 
stead right or claim is involved are admissible on 
the question as to abandonment, as shown supra § 
197, they arc not conclusive either to establish an 
abandonment22 or to show that there existed an in¬ 
tention to return and occupy the premises 29 Such 
declarations usually have some weight, howcver,49 
especially when they arc consistent with the acts 
of declarant,4i and a declaration, in connection with 
other evidence, may be sufficient to show the relin¬ 
quishment or loss of the right of homestead 42 

d. Duration of Absence 

The length of time during which the homesteader 
remains away from the premises after removal tends to 
show his intention with respect to abandonment, but the 


29. Iowa—Illinois Oldsmobilo Co v 34. T» x—Cannon v Hathaway Civ 

Millor, 202 NW 751 Iowa S04 App 12 S W 2d 61S—Tuorpo v 

Admissii)ilitv of claimant's test!- (Joorpre Saunders lave Stork Com- 

nioiiv as to his inlenlion seo supra mission Co, Civ App, 245 RW 

5 jq7 741 

30. Ill—See Dooley v Ahern, 191 Teatimony of little force or effect 

Ill Ajip 140 H has been said that testimony of 

Kan—Citizen’s State Dank of Sa- one < laimiiifir a homestead cxemp- 
hetha V Bird, 249 P 692. 121 Kan tion as to what his jnUntion 
g [7 when itmoviriK fioni the homesit nd 

Nat Bank v Solis, Ci\ i>ropert> is of little lorte or elle<t. 

App, ].;7 SW2d J42, (iroi ulustd < spcciallv wdn re su< h ttslimonv is 

- Cilv Nat Bank ol Bryan v not corroborated and is inronsisicnt 
Walker, Civ App, 111 S W 2d 350, with his acts and conduit —IlausoT 
(rror dismissed ^ Schauir, 254 N W^ 343, 215 is 

31 low.i—Des Moines Marble ^ ‘ 

Mantel Co v MeConn, 227 NW 35. Kan—People’s Stale Bank v 

521, 2J0 Iowa 206 Hill, 263 P 1045 125 Kan 3ns 

Kv—1011 lot 1 V ATfienbright, 290 S 36. Tex — Stirlint; Nat Bank & 

W 957. 221 Ky 763 Trust Co ol New York \ Ellis 

Minn—Cordon v Emerson-Brantin^- Civ App, 75 S W 2d 716, error dis- 

h.'irn Implement Co, 210 NW 87, missed 

IbS Minn 330 Overcoming' presumption of contin- 

Tex—Guthiie v Ttxas ]’ac C'oal uance of homestead interest 

Oil Co, 122 S W 2d 1049, 132 J ex i incontradicted lcstiinon> of ofcu- 
ISO. rnodilymK Texas Pac Coal & hoirn stead that tho moved 

Oil Co v Guthrie, Civ App, 100 S premises without expictation 

\N 2d 125—Cannon v Hathawav, leturniiiK ovur(‘ame pit sumption 
Cu App, 12 S W 2d 618 < ontinuance ol their homestead 

32. Iowa—Des Moines Marble Ti^bt from tact of previous oetu- 

Mantel Co v McConn, 227 N W i)ari( v —SteiliiiR Nat J^ank A Trust 
521. 210 Iowa 2(>6 of New York v Ellis, supra 

33. Minn—Gordon v Emerson- 37. Tex—Anderson v Pioneer Bids 

Branting:ham Implement Co, 210 A Loan Ass’n, Civ App, 163 S AN’2d 
N W 87. 168 Minn 336 421, error refused 
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38. US—Hughes \ Newton, Wis , 
80 F 213, 32 C C A 193 

K\ —AVilliams \ Evans’ Adm’r, 56 
S W 2cl 710, 247 Kv 105—Conwav 
V Ke<'d 235 SW 747, 103 Kv 287 
20 C T p 062 note 6 
Declarations of thexxiBelves are not 
s'nfficient to establish an abandon- 
nunt where the conduct or situation 
of deel.iraiit dex s not sustain tin 
deelaratums—G.illowav v Kowlett, 
71 SW 260 24 Kv L 250^5 

39. Ttx -AVooltolk v Ilickelts, 48 
Tf \ 28 

AVis—Jaivais v Moe 38 AN’is 440 
20 Cl p 06 > note 7 

40. Tf X—P.oebm v Beiithr, 41 SW 
658, 16 TtxCJ\ App 580 

20 CJ p 96 1 note 7 

41. Iowa—Btnbow^ v Boyer, 66 N 
VV 544, 89 Iowa 494 

20 C J p 06 » note 7 

42. In Mississippi rental by hus¬ 
band in trust deed I'Xecuted bv him 
alone, that land involved was no 
jiait ot his homestead, w'as sufTl- 
tient e\idence of his Sf lection of 
new hfuricstoad, when he and wife 
Wfre in fat t occujiying other land 
for living puri>oses and let'oidation 
of sufh tiust deed prevented the par¬ 
ties from at uuinng any but subor- 
dinatt rights in tin land, in view of 
Code 1930 1776 —Ritter v White- 
sides, 176 So 728, 179 »TJss 706. 
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duration of the absence fs not conclusive evidence of 
abandonment. 

While the length of time during which the home¬ 
steader who has removed from the premises re¬ 
mains away is important as indicating his intention 
and must be taken into account in determining the 
question of abandonment,^*3 yet, in itself, the dura¬ 
tion of an absence,^^ whether prolonged^-^ or limit¬ 
ed,^® is not conclusive evidence of abandonment 

It has been stated broadly that long-continued ab¬ 
sence can be looked to only for the purpose of de¬ 
termining the intent with which the removal was 
made even a prolonged absence may, in the light 
of the attendant circumstances, be wholly consist¬ 
ent with an intention to return which will preclude 
the finding of an abandonment^® However, where 
the absence is continued for a number of years, and 
there is no circumstance or act which shows an in¬ 
tention to return and occupy the homestead, the 
length of the absence may become a controlling cir¬ 
cumstance Jf there exists an intention not to re¬ 
turn, It IS not necessary that the absence be contin¬ 
ued for a great length of time in order to work an 
abandonment 

e. Acquisition of New Residence or Homestead 

While not under all circumstances conclusive, acqui¬ 
sition of a new residence tenets to show abandonment of 
homestead in property formerly occupied as lesidence, 
and proof of acquisition of new homestead is usually 
sufficient to show abandonment of former homestead 


According to some cases, while evidence of the 
acquisition of a new residence tends strongly to 
show that the new residential property has been 
selected as the homestead with resultant abandon¬ 
ment of the old homestead,®^ such evidence is not 
conclusive, and evidence showing the existence of 
a continued and fixed intention on the part of claim¬ 
ant to return to the homestead premises is suffi¬ 
cient to overcome the effect of evidence showing ac¬ 
quisition of a new residence 

Abandonment may be sufficiently shown by proof 
that a new homestead has been acquired, notwith¬ 
standing certain personal property was left on the 
former homestead premises With respect to 
showing the acquisition of a new homestead as bear¬ 
ing on the issue as to abandonment, particular ev¬ 
idence has been regarded as sufficient to show, or 
to support a finding of, such acquisition,®® while 
other evidence has been considered insufficient in 
this regard ®® 

f. Acceptance of Lease of Premises 

Acceptance by the homesteader of a lease of the 
homestead premises will, under some circumstances, be 
sufficient to authorize an inference of intention to aban¬ 
don the homestead premises 

The intention to abandon the homestead exemp¬ 
tion may be inferred from the acceptance by the 
homesteader of a lease of the premises from a ])er- 
son who holds a mortgage thereon which has been 
irregularly foreclosed, or from a grantee of the 


43. Oi —De Haven & Son Hardware 
Co V S«hultz, 259 P 778, 122 Or 
493 

29 C J p 963 note 9 

44. Or—De Haven <Sr Son Hard¬ 
ware Co V Schultz, supra 

20 C J p 9f.3 notes 1 0, 11 

45. Ala—Mower v Sharit, 85 So 
23, 201 Ala 50 

Ark—Melton \ Melton, 191 S W 20, 
126 Ark 541 

Tcx--(''itv Ntit Rank of Rryan v 
Walkei, CivApp, ni SW2d 350, 
eiTor dismissed—Rlanks v First 
Nat Hank, CivApp, 44 S W 2d 303, 
error refused—Dewis v Pitts, Civ 
App , 275 S W 473 

29 C J p 0b3 note 10, p 964 note 13 

46. Da—St Marv Hank & Trust Co 
V DaiKle, 55 So 34 5, 128 La 34.5 

47. Tex —Cline v Upton, 56 Tex, 
319 

Other Btatement 

“Length of time is unimportant, 

save as indication of intention ”— 

Rrown v Watson, 41 Aik 300, 313 

48. US—Hughes v Newton, Wls, 
89 F 213, 32 CCA 193 

Ark—Robinson v Sweaiingen, 17 
S W 365, 65 Ark 65. 


Mich—Kaeding v Joachimslhal, 56 
N W 1101, 98 Mirh 78 

20 CJ p 961 note 13 

49. Iowa—Newman v Franklin, 28 
NW 570, 69 Jow^a 244 

Tex—Johnson v Goldstein, CivApp, 
173 S W 4 58 

20 CJ p 964 note 14 

50. Tex —Clinc v Upton, 56 Tex 
310 

51. Tex—Walthall v Rarnes, Civ 

App, 83 S W 2d 1082, erroi dis¬ 

missed 

29 C J p 96.1 note 8 

Abandonmemt of homestead bv ac¬ 
quisition of new homestead or 
residence in general see supra § 
170 

Voting in connection with ai'qiiisi- 
tion of new residence see infra 
subdivision h of this section 

52 Tex—Walthall v Rarnes, su¬ 
pra 

53. Iowa—Illinois Oldsmobile Co 
v Miller, 202 NW 761, 199 Iowa 
894 

54. Tex —Davis v Tavlor, Civ App , 
33 S W 643 

20 CJ p 965 note 38 

55. Tex —I’anhandle Const Co. v. 
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Wiseman, CivApp, 110 8 W 2d (il5, 
error dismissed—Woolf v Smith 
Civ App , 86 S W 2d 67—Hinton v 
Uvalde I‘aving Co, CivApp, 77 
8 W 2d 733, erroi refused 
Title to new homestead taken In 
name of another 

Evidence ]»eaiing on debtor’s in¬ 
tent to abandon property as his 
homestead when he lented it and 
moved to tinother town, sustained 
finding that properly in town to 
which debtor removed was purchased 
bv debtor and became his homestead, 
notwithstanding it vvas held in the 
name of debtoi’s unmarried son — 
Carver v Gray, Tex (bv App , 140 8 
W 2d 227, error dismissed, judgment 
corn ct 
Intent 

Evidence supported finding that 
plaintiff removed from homestead 
property to other propeity with the 
intention of making such other prop¬ 
erty his future permanent home — 
Zolandek v First Nat Hank, 250 N 
W 391, 212 Wis 632 

56. Tex —Gonzalez y Zuchry, Civ 
App, 84 S W 2d 856, ei ror refused 

57. Iowa—Bradshaw v Remick, 67 
N W 897, 90 Iowa 409. 
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premises by an invalid conveyance.®® So the fact 
that claimant reoccupied the property as tenant of 
one whose claim was necessarily in opiiosition to a 
homestead right may, in connection with other ev¬ 
idence, be sufficient to show abandonment.®® 

Particular evidence has been regarded as insuffi¬ 
cient to show conclusively that claimant had occu¬ 
pied as a tenant premises in which he had a home¬ 
stead right.®® 

g. Renting Premises to Another 

Evidence that the homesteader rented the premises 
to another Is not conclusive evidence of abandonment. 

Abandonment of a homestead is not conclusively 
shown by evidence that the homesteader rented the 
premises to another,®^ nor is an abandonment of 
part of the homestead conclusively shown by rent¬ 
ing such part to another ®® Evidence of the physi¬ 
cal facts and of the surrounding circumstances, 
however, may have such probative force as to over¬ 
come claimant’s testimony in support of his claim 


that his leasing to another of part of the homestead 
was temporary.®® 

Il Exercising Political Bights or Bights of Giti- 
zen at Place Other than Where Homestead 
Located 

Exercise of political rights or rights of a citizen, 
such as voting, at place other than where homestead is 
located Is not necessarily conclusive evidence of aban¬ 
donment of homestead, but it Is a circumstance which 
may be considered In determining the question as to 
abandonment. 

Where an actual resident acquires a homestead, 
mere exercise of acts of citizenship in another state, 
while temporarily absent from the homestead, dot s 
not necessarily amount to an abandonment, although 
It is strong evidence thereof.®^ So the act of voting 
at a place other than that in which the homcsicad 
IS located does not of itself conclusively prove a 
change of domicile and an abandonment of the 
homestead,®® or of an intention to abandon the 
homestead,®® but is simply a fact to be taken in con- 


58. Iowa—^Anderson v Cosman, 72 1 
N W 632, 103 Iowa 206. 64 Am S II | 
177 

59. Tox —Recce v Renfro, 4 S W 
545. 68 Tex 192 

60. ittortgag-ed premises 

"Where examiner in charge of 
iriortgagee bank for receiver agreed 
to exh nd period of ledomption and 
reduced amount necessary to be pair! 
hv mortgagor, informing morlRagor 
that he would be icquiied each 
month to pay small amount foi In- 
tert*st and taxes, small payments 
made hv mortgagor to examinei be¬ 
tween Issuance of sheriff’^ deed fol¬ 
lowing loi eclt)‘fjre sale and execu¬ 
tion of receivf ( *-» deed to mortgagor 
were not entitled to controlling con¬ 
sideration In determinating whether 
mortgagoi's homestead lights had 
lt( en e\tJiiguished in a ( a.se in which 
the paitv who <ontroverted the exist- 
erif e of the honu stead light claimed 
Iht* pa\ments were tor r«'Ht—Klein- 
soTge v Claik, Tow'a, 4 N W 2d 4 33 

61. Ark—"Melton v Melton, 191 S 
W 20, 126 Ark 541 

Ija—Mindt n Tlaidw^are & FuTiiiture 
Co V Smith, 115 So 381, 165 La¬ 
os 

Business homestead 

Tex—Crockett v Atkinson, Civ \pp, 
107 S W 2d 591, error disiiiissMd 
Whether leasing of premise.s to an¬ 
other constitutes abandonment in 
general see supra { 175 
"Voting elsewhere in connection with 
renting homestead premises se^' in¬ 
fra subdivision h of this section 

62. Iowa—Charter v Thomas, J02 
NW 842, 228 Iowa 554 

Tex —Mayfield v. Owens, Civ App , 
65 S W 2d 343. 


Showing intention 

To show loss of exemption of pait 
of homestead, the renting of such 
part and the surrounding cirtuni 
stances should show intention to 
abindon that part as homestead — 
Rarten v Martin. 299 P 614, 133 
Kan 329 

Zvldence held InsufiLclent to show 
abandonment by renting—Cil\ of 
Amarillo v Loden, Tex Civ App , 22 
SW2d 969 

63. Tex — Thornton v Wear, Civ 
App, 202 SW 1038 

64. Ark—Harris v Ray, 164 SW 
409, 107 Ark 381 

Seeking and accepting pn"blic ofdce 

Husband and wife W€*re not con¬ 
cluded from asseiting homestead by 
tvidonce that they moved to, and ac- 
quiied residence m, another slate 
and that husband accepted oflices of 
deputy slnrift and justice of the 
peace and was a candidate for the 
legislature theiein—I’utman v Cole¬ 
man, I'exCivApp, 277 SW 2J3 

65. Ark—Harris v Ray. 154 SW 
499, 107 Ark JSI 

Ill—Holteirnan v Poynter, 198 NE 
720, 261 111 617, 101 ALR S42— 

Imhoft V Llppe, 41 NE 490, 162 
Ill 28 2 

low.I—Rand Lumber Co v Atkins, 
S9 NW 1101, 116 Iowa 242— 
I’hoenlx Trust Co v Vaught, 205 
NW 792, 201 Iowa 150 
Kan—Osage M«*rcantile Co v Blanc, 
99 r 601, 79 Kan 356 
ND—.^cherr v Fischer, 226 NW 
4S1, .58 ND 317 

Okl White Inv Co v Stupart, 4 
P 2d 77, 1.52 Okl 144—McCammon 
V Jenkins, 145 P 1163, 44 Okl 612 
29 CJ p 961 note 19 
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In Crallfomia It has been held that 
removing from the state, becoming 
a cilizcn of a territory to which the 
hoincsti .id» r removed and voting 
and running for ofllee there did not 
constitute an uhanclonment, where 
there was no intention to abandon 
and the intention to return con- 
tiniK'd, the court took the view that 
abandoniTient could be effected onlv 
as provided by statute and that th^ 
grounds of abandonment urged were 
not within the .statute —Porter v. 
Chapman, 4 P 2i7, 65 Cal 365 
Begistenug as voter 

(1) Abandonment was not conr lu- 
sivoly shown by evidence that home¬ 
steader and his wile registered as 
voters in a countv other than that 
in which homestead wms locit<d — 
(V)urts V Aldridge, 120 P 2d 362, 190 
Okl 29. 

(2) As bearing on issue as to aban¬ 
donment, the fact tliat ow^rier, with¬ 
in SIX months after removal from 
homestead, registered as voter in 
Cl tv to which he moved, did not con¬ 
clusively establish cliarige of resi¬ 
dence, especiallv where it appeared 
that legistration waas induced by be¬ 
lief that he had the right to vote at 
place where lu resided temper aril v 
—Gordon v Emerson-J4r ant ingham 
Implement Co. 210 N W" 87, IbS 
Minn 336 

oeb Iowa—Citizens’ Bank of Milo v 

Frank. 235 N W" 30, 212 Iowa 707 
29 C J p 964 note 19 

Wife of claimant 

In a ca.se in winch the question as 
to abandonment of liomestead was 
involved and in which the court 
ruled that the beh'clion of place of 
residence rested primarily with hus- 
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nection with other facts in aiding the court m de¬ 
termining whether or not the removal of the owner 
from the premises was permanent or temporary,®*^ 
and Its effect may be overcome by circumstances 
showing an intent to return 

Nevertheless, when taken in connection with oth¬ 
er circumstances, it may be sufficient to establish an 
abandonment,®® as for instance where he engages in 
business elsewhere,'^® engages in business elsewhere 
and leases a homestead,engages in business else¬ 
where, buys new home, and runs for office,rents 
homestead and removes to better location,rents 
and mortgages the old homestead,'^^ mortgages his 
homestead and removes household goods,offers'^® 
or attempts'^'^ to sell the homestead property, claims 
residence elsewhere,'^^ or purchases and occupies 
a new residence 

A statute providing that, if a person shall go into 
another state and vote there, he shall be considered 
to have lost his residence in the state which he left 
is intended merely for the guidance of the judges 
of election and has no ajiplication where the ques¬ 
tion is one of homestead 

i. Miscellaneous 

In a wide variety of cases the courts have considered 


the evidence and held It eufflclent or ineufficient to ahow, 
or to support a finding, that there was an abandonment 
of, or an eetoppei to oiaim, a homestead right. 

Among other instances of evidence regarded as 
sufficient to show abandonment of a homestead right 
are evidence that the owner or occujiant of the 
premises actually left the premises, never returned, 
and, while absent, formed the intention not to re¬ 
turn,®^ that he deserted his family, removed from 
the state, declared his intent not to live with his 
wife thereafter, and claimed a residence elsewhere, 
and the wife removed to another county that he 
left the premises, engaged in various occupations 
elsewhere, and finally removed from the state 
that he look up his residence in another state at the 
direction of his employer, but after being discharged 
did not return,*'* and that he sold the homestead 
premises Evidence of failure to move back to 
the homestead premises for a substantial period aft¬ 
er the remarriage of claimant and of payment of 
personal taxes elsewhere tends to show abandon¬ 
ment *® 

Abandonment is not conclusively proved by the 
fact that claimant’s children were not living with 
him when suit involving the premises was filed, 
or by the platting of land not within the limits of 
an incorporated city or town and a Stilc of lots ac- 


band, It was stated that the nn(*re 
fact that the wifo of (laimant voted 
at a pla< e other than whore the 
homostead was located was not con¬ 
clusive proof of her intention as to 
chanRe of domicile-' Illinois Oldsrno- 
bilo Co V IMillei, 202 NW Tol, 19U 
Iowa 984 

RegriBterinff as voter 

The fact that a homestead claim¬ 
ant reRistered at, a voter at the place 
to whi( h he had removed has been 
held not to be as stroriR evidence of 
intention to remain a wav as is the 
act of volinR, it is, however, a fact 
to be considered as any other fac t 
In the case and to be Riven such 
weight as rt is entitled to under the 
rules governinR the consid* ration of 
testimony—Mallard v North Platte 
First Nat Bank. 59 NW 511, 40 Neb 
784 . 

Fasrmeiit of poll tax at plai e other 
than wh<‘re homestead was located is 
not conclusive evidence of intention 
not to return to liomestead property 
—McKenzie v. Maver, 20 Tex Civ 
App :i38 

67 . Ky —Louisville Tobacco Ware¬ 
house Co V Calvert, 203 S W 567, 
180 Kv 718—Campbell v Potter, 
29 SW 139, 16 Ky L 536 

Mo—Snodgrass v Copple, 111 SW 
84B, 131 Mo App 346 
29 CJ p 964 note 21 

68 . Iowa—Robinson v Charleton, 
73 NW. 616, 104 Iowa 29G 


K\ —(hncinnati I^eaf Tobacco Wari'- 
house Co V Thompson 49 S V\' 
446, 105 Ky 627 20 Kv L 1439 
29 CJ p 964 note 21 

69. Ark—Creekmore v Scott, 20 S 
W 2d 177, 179 Ark 1113 

Iowa—(''iti/<ns’ Bank of Milo v 
Frank, 2 15 NW 30, 212 Iowa 707 
— Shamr V Miller, 192 NW 868, 
195 Iowa 891 

Ken—Mostcller v Keadhead, 50 P 
918, 6 Kan App 512 
29 CJ p 964 note 22 
Strong clrcTunstance 

In a case in which question as to 
ah.uidonmcrit of homi'stead was In¬ 
volved, It was staled that deliberate¬ 
ly voting away from alleged home¬ 
stead is strong circumstance tending 
to shc)w intention to change resi¬ 
dence—Citizens’ Bank of Milo v 
Frank, 23'5 N W 30, 212 Iowa 707. 
Effect of husband’s voting 

Evidence that married man voted 
at place other than where homestead 
was located was not conclusive as 
to his wife’s claim of homestead — 
Painter v Steffen, 54 N W 229, 87 
Iowa 171 

70. Fla—Murphy v Farquhar, 22 
So 6S1, 39 Flo. 350 

29 C J p 964 note 21 

71. Ky—Smith v Mattingly, 13 S 
W 719, n Ky L 975 

29 CJ p 964 note 24 

72. Tex—Griffin v McKinney, 62 S 
W 78, 25 Tex Civ App 432. 
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73. Miss —Thompson v Tillotson, 
56 Miss 36 

74. Ill—Titm.an v Moore, 4 3 Ill 
169 

75. Ill—Clark v Smith, 88 Ill 298 

76. Iowa—-Cotton v Hairul, 12 N VV 
607, .58 Iowa 594 

77. Kan—Mo-^^teller v Keadhead, 50 
r 94 8, 6 Kan App 512 

78. Mifh—Hollman v Buschman, 
55 NW 4 58. 95 Mich 538 

79. Neb—Flynn v Hiley, 83 NW 
663, 60 Neb 491 

Tex—Kutch V Holley, 14 SW 32. 
77 Tex 220 

83. Kan—Osage Mercantile Co v 
Blanc. 99 P 601, 79 Kan 556 

81. Neb—Christensen v Smith, 243 
NW 118, 123 Neb 388 

88. Tenn—Henry v Wilson, 9 Lea 
176 

83. Neb—McCord v Tessier, 96 N 
W 342, 1 Neb, Unof, 740 

84. Miss—Sailer v Enibrey, 18 So 
373 

29 CJ p 965 note 37 

85. Tex—Sanders v Crump, Civ 
App, 23 SW2d 850 

86 . Ark—Ilairison v Kosenzweig, 
47 SW2d 2. 18'5 Ark 281 

87. Tex —Berry v Godwin, Com 
App., 222 SW. 191. 
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cording to the plat, which land is owned by the head 
of a family, and occupied as a homestead nor 
IS an absolute intent to abandon homestead property 
shown by evidence that the owner or claimant at¬ 
tempted to sell the property,®® or that he intended to 
sell his homestead and not to invest the proceeds in 
another home.®® According to some cases proof 
of intention to abandon a homestead is not sufficient 
to piove abandonment as against evidence of actu¬ 
al and continued ownership, use, and possession of 
the premises involved ®^ 

Cultivation of land does not disprove previous 
abandonment of the land as a homestead, and the 
owner may, without intending to make it his home 
again, cultivate, rent, or otherwise utilize the prop¬ 
erty after removal, abandonment of homestead not 
’Signifying abandonment of claim to ownership ®2 
The intention to return to the homestead property 
IS not conclusively shown by evidence that some 
fuiniturc was left there,®® or that the property 
was visited more or less frequently by claimant®^ 

It IS sufficiently shown that a removal was merely 
temporary, where it appears from the evidence that 


the homesteader expected to return in a short while, 
but was prevented from so doing by unforeseen 
events, and that he repeatedly expressed a purpose 
to return.®® 

Failure to acquire another homestead may be 
considered as a circumstance tending to negative 
an intention to abandon the former homestead,®® 
but such failure is not sufficient of itself to over¬ 
come other and stronger evidence of abandon¬ 
ment ®7 

Sufficiency of evidence to raise issue of fact and 
to require or authorize submission to jury of issue 
as to abandonment is considered infra § 199 

In various cases the evidence has been regarded 
as sufficient to show, or to sustain a finding of, aban¬ 
donment or loss of homestead;®* abandonment of 
business homestead,®® abandonment of homestead 
by both husband and wife,^ abandonment of part 
of homesteadabandonment of homestead by hus¬ 
band in good faith without intent to defraud wife;® 
consent of wife to abandonment ,4 intent to aban¬ 
don homestead ;® and want of requisite intention to 
return to homestead premises ® 


88. Pin —Phono v Ucllniore, 78 So 
60-), 75 jrja 515 

89. SI) Smith V Midland Nat 
I.ifp Ins Co, 234 NW 20, 67 SD 
107 

90 Tox—Caar v Iiur^e 110 SW 
181, 4 0 TrxCivApp 590 

91. Tex—Wilson v Levy, Civ App , 
n S W 2d 971 

92. Tex—Bishop v Williams, Civ 
Vpp 223 SW 512 

93. Iowa—Citizens’ Bank of Milo v 
Prank, 235 NW 30, 212 Iowa 707 

94. Iowa—Citizens' Bank of MiJo v 
Prank, supra 

95. Ky—Campbell v Potter, 29 S 
W 1.39, Ifi KvL 535 

90 Tc\--Gough V Gibson, Civ 
\pp , 1 S W 2d 684 

97 Tex—Cough v Gibson, supra 

98. US—Green v ,^tna l^ife Ins 
, Cl" A Tex, 30 F 2d 3 00, cer- 
tioinri denied 49 S Ct 481, 279 US 
861, 73 L Ed 1001, rehearing de¬ 
nied 50 set 79, law of Texas In- 
volved 

Ark—Harrison v Roscnzweig, 47 S. 
W2d 2, 185 Ark 281—Creekmore 
V Scott. 20 SW2d 177, 179 Ark 
1113- McKenzie v Humph, 286 S 
W 1022. 171 Ark 791—Gillis V. 
Gilhs, 262 SW .307, 164 Ark 532— 
Wooten V Farmers' & Merchants’ 
Bank, 249 SW 569 158 Ark 179 

Iowa —Des Moines Marble & Mantel 
Co. V McConn, 227 NW 521, 210 
Iowa 266—Solnar v Solnar, 216 


NW 288, 205 Iowa 701—Shaffer v 
Miller, 192 NW 868. 196 Iowa 891 

Kv—Walters v Jenkins’ Adm'r, 130 
SW2d 43. 279 Ky 144—Tyler’s 

Rx’r v Williamson, 36 S W 2d 34, 
237 Kv 679 

Minn —Sheehan v First Nat Bank, 
204 NW 38. 163 Minn 294—Clark 

V Dewey, 73 NW 639, 71 Minn 
108 

Miss —Bitter v Whitesides, 176 So 
728 179 Miss 706 

Tex—Reece v Renfro, 4 SW 545, 68 
Tex 192—Posey v Commercial 
Nat Bank, Com App , 55 S W 2d 

515, rever.sing Commercial Nat 
Bank of San Antonio v Posey, 
Civ \pp, 31 S W 2d 678—Anderson 
\ Pioneer Bldg & Loan Ass’n, 
Civ Vpp, 163 S W 2d 421, error re¬ 
fused—John Hancock Mut T^ife 
Ins Co V Bennett, Civ App , 159 
S W 2d 892, error refused—Woolf 

V Smith, Civ App , 86 S W 2d 67— 
Gross V White, Civ App , 67 SW 
2d 895—Welch v Silveis, Civ App , 
59 S W 2d 879, affirmed Silvers v 
Welch, 91 S W2d 686, 127 Tex 58— 
L T Stanley Estate v First Nat 
I^ank, Civ App , 24 S W 2d 440, er¬ 
ror refused—Sanders v Crump, 
Civ App, 23 SW2d 850—Cannon v 
Hathaway, Civ App , 12 S W 2d 618 
—Walker v Dailey, Civ App , 290 
S W 813—Teller v Fitch, Civ App . 
281 S W 893—Sproul v Farmers 
Nat Bank of Follett, Civ App , 246 
S W 1081—Tuerpe v George Saun¬ 
ders Live Stock Commission Co, 
Civ App , 245 S W 741 

Wis—In re P’lsh's Estate, 25v3 NW 
387, 214 Wis 464—Zulander v 
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First Nat Bank, 250 NW 391, 212 
Wis 632 

29 C J p 965 note 39 
Abandonment as of specified date 

Tex—Stout V Sommers, Civ App, 28 
S W 2d 247, affirmed Sommers v. 
Stout, Com App, 44 S W 2d 901 
Abandonment by Imsband 
Particular evidtnce has been re¬ 
garded as sufficient to support find¬ 
ing that husband of the owner of 
certain property had abandoned his 
homestead right and did not there¬ 
after live with his wife as her hus¬ 
band—Weinebrod v Rohdenliurg, 176 
NE .379, 343 Ill 31S 
99. Tex—Bradlcv v Janssen, Civ 
App 93 S W 606 

1. Neb—Zeng v Jacobs, 164 N W. 
656. 101 Neb 64 5 

Wis Krueger v Groth, 209 N W. 
77J, 190 Wis 387 

2. Tex—Burns v Paiker, Civ App , 
137 SW 705 

3. Tex- Gross v White, Civ App, 
67 S W 2d 895—Bishop v Williams, 
Civ App, 223 S W 512 

4. Tex—Sproul v Farmers Nat 
Bank of Follett, Civ App, 246 S. 
W 1081 

5. Aik—Creekmore v Scott, 20 S 
W2d 177. 179 Ark 1113 

Okl —Greenwood v Wilkenson, 266 
P 46. 124 Okl 300 
Tex — Carver v Gray, Civ App , 140 
S W 2d 227, error dismissed. Judg¬ 
ment correct—Gross v White, Civ 
App, 67 SW2d 895 
0. Ark—Gillis V Gilhs, 262 SW 
307, 164 Ark 532 
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Under the general rules considered supra subdi¬ 
vision a of this section, the evidence has been held 
sufficient to show, or to sustain a finding, that there 
was not an abandonment of a homestead,*^ that 
there was not an abandonment up to the time of 
trialthat there was not an abandonment of a 
business homestead,^ that there was not an aban¬ 
donment of part of the homestead ,^0 that there 
was not an intention to abandon a homestead^^ or 
part of a homestead, ^2 and that the person claim¬ 


ing or entitled to the homestead right intended to 
return to the homestead premises from which he 
had removed.^3 

Particular evidence has been regarded as suffi¬ 
cient to show that claimant was not estopped to as¬ 
sert the claim of homestead Other evidence has 
been regarded as sufficient to support a finding that 
claimant was estopped to set up a claim of home¬ 
stead.^® In various cases the evidence has been re- 


Mlch—Ungers v Chapman, 109 N 
W 1124, 146 Mich 643. 

Chang* of intention 

Evidence was sulHcient to show 
that defendant left his home place 
with Intention of returning to it, 
and that he held that Intention un¬ 
til he decided to buy another planta¬ 
tion, after which, and until financial 
difficulties overtook him, his acts and 
declarations demonstrated an inten¬ 
tion to abandon, and not to return 
to, the former homestead—Wooten 
V Farmers* & Merchants’ Bank, 249 
SW. 669, 158 Ark 179. 

7. Ala —National Surety Co v Bak¬ 
er, 142 So 829, 225 Ala 298 
Aik—City Nat Bank v Johnson, 96 
SW2d 482. 192 Ark 945~Uradley 
V. Humphreys. 83 SW2d 828, 191 
Ark 141 

Colo —Vassek v Moffat County Mer¬ 
cantile Co , 285 P 939, 87 Colo 153 
Fla—Hillsborough Inv. Co v Wil¬ 
cox, 13 So 2d 418—U S Fidelity 
& (luaranty Co v Marshall, 4 So. 
2d 337, 148 Fla 286 
Ill—Holterman v Povnter, 198 NB 
723, 361 Ill 617, 101 A HR 842 
Iowa—Mill Owners’ Mut Fire Ins 
Co V I’etley, 229 NW 736, 210 
Iowa 1085 

Kan —Killough v Swift & Co Fertil¬ 
izer Woiks. 114 P 2d 8.31, 154 Kan 
113 

Kv—Brower v Brower, 105 S W 2d 
5 82, 2 fi.S Ky 625—Williams v 

Evans’ \dm’r, 56 S W 2d 710, 247 
Ky 105 

Mmn—El)orhart v National Citizens’ 
Bank ot Mankato. 214 N W 793, 
172 Mum 2(10—-Hundgren v Yde, 
21J NW T)}?. 171 Minn 176— 

WolIs-1 )]< key Tiu«<t Co v Hind- 
liorg 206 N W 92'), 165 Minn i92 
NT) -Ha/lott V Mathieu, 220 N.W 
617, 57 N D 57 

Okl—Couit- V Aldridge, 120 P 2d 
362, 100 Okl 29-\Vhii» Inv Cu v 
SlUFKMt 1 I’Jd 77. 152 Okl 14 4— 
Mc('Minni()n v Jenkins, 145 J‘ 1161, 
44 Okl 612 

Or—lie Haven & Sun Hardware Co 
V Schultz, 25') P 778, 122 Or 493 
P D —Hewitt V Carlson. 244 NW 
108, 60 S D 168 

Tex—Posf>v V' Comrner(ial Nat 
Bank, ("enn App , 55 S W 2d 515, re¬ 
versing (\immticial Nat Bank of 
San Antonio v Posev, CivApp, 34 


S W 2d 678—Hughes v Parmer, 
CivApp, 164 SW2d 676—First 
Nat Bank v. Solis, CivApp, 137 
S W 2d 142, error refused—City 
Nat Bank of Bryan v Walker, Civ 
App, 111 SW2d 350. error dis¬ 
missed—Griffay v Robbins, Civ. 
App, 91 SW2d 1160, error dis¬ 
missed—Houston Chronicle Pub 
Co v Allen. CivApp, 70 S W 2d 
482—First Nat Bank v Willis, Civ 
App, 58 SW2d 1066—Ingram v. 
Summers, CivApp, 29 SW2d 447, 
error dismissed—McKenzie v May¬ 
er, CivApp. 20 SW2d 238—Cars- 
tens V Landrum, Civ App , 5 S W 
2d 208, reversed on other grounds, 
Com App . 17 S W 2d 803—Cockerell 

V Callahan, Civ App , 257 S W 316 
29 CJ p 965 note 44 
OveroomliLg presumption 

(1) The evidence considered has 
been regarded as sufficient to over¬ 
come any presumption of abandon¬ 
ment which ma> have arisen from 
evidence of lemoval from honiebtead 
premises —Fardal v Salre, 206 N W 
22, 200 Iowa 1109—Illinois Oldsmo- 
bile Co V Miller, 202 NW 761, 199 
Iowa 894—Schaffer v Campbell, 199 
N.W 334, J98 Iowa 43 

(2) Presumption of abandonment 
based on evidence of removal in gen¬ 
eral see supra § 19G 

8 . Iowa — Boyer v Dague, 149 N W 
73. 167 Iowa 212 

9. Tex —First Nat Bank v Dis- 
mukes, CivApp, 241 SW 199 

10. Iowa—Charter v Thomas, 292 
NW 842, 228 Iowa 5'5 4 

Tex—Mav field Co v Owens, Civ 
App, 65 SW2d 343 

11. Ark—r'liv Nat Bank v Johns¬ 
ton, 96 SW2d 482, 192 Ark 945 

Fla—U S Fidelity & Ouaranlv Co 

V Marshall, 4 So 2d 337, 148 Fla 
286 

Ill—Holtciman v Po\nter, 198 N 
723. 361 HI 617, Bll \LR 842— 
ImhofC V Lippe, 44 N E 493, 162 
Ill 282 

Iowa—Elliott V Till, 259 N AV 460, 
219 Iowa 649 

Kan—People’s State Bank y. Hill, 
2 63 P 1015, 125 Kan 308 
Okl—White Inv ('o v Slupart, 4 P 
2d 77, 162 Okl 144 
TeX—Northw'estern Nat Life Ins 
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Co V. Griffith, CivApp., 97 S W 2d 
710 

Negativing presumption 

Mortgagor’s occupying land as 
homestead at time of foreclosure 
sale, and other circumstances, nega¬ 
tived presumption he intended to 
abandon homestead —Krueger v 
Central Lumber Co, 230 NW 243, 
66 SD 626 

12 . Iowa—Charter v. Thomas, 292 
NW 842, 228 Iowa 554 

13. Ark—City Nat Bank v Johns¬ 
ton, 96 SW2d 482, 192 Ark 945 

Iowa—Fardal v Satre, 206 NW 22, 
200 Iowa 1109—Illinois Oldsinobile 
Co V Miller, 202 NW 761, 199 
Iowa 894 

Kan —People’s Stale Bank v Hill, 
263 P 1045, 125 Kan 308 
Okl -White Inv Co v Stupart, 4 P 
2d 77. 152 Okl 144 
S I>—Hewitt V Carlson, 244 NW 
108, 60 SD 168 

Tex—Aman v Cox. CivApp. 164 S 
W 2d 744—First Nat Bank v Solis, 
CivApp, 137 S W 2d 142, error re¬ 
fused—First Nat Bank v Jones, 
CivApp, 59 SW2d 1103 
Temporary abeenoe and intention to 
return 

(1) Evidence has been held suffi¬ 
cient to show that claimant left 
homestead property for a temporary 
purpose, with intention to return 
Iowa — Elliott V Till, 269 NW 460, 

219 Iowa 649 

Or--ln re Dunlap’s E<=.tate, 87 P 2d 
225, 16] Or 9.3—Sterrott v Huil- 
burt. 275 J’ 689. 129 Or '520. re¬ 
hearing denied and modified on 
other grounds 278 f’ 986, 129 Or 
620 

(2) Evidence has been held sufll- 
cient to sustain finding that claim¬ 
ant left his home oiil> temporarily, 
with intentuin to return and without 
putting it out of his power at any 
lime to return—National Surely Co 
v Baker, 142 So 829, 226 Ala 298 

14. Tex—Laas v Poth, CivApp, 
112 S W 2d 1087 

15. Tex—Judge v Shaboub, Civ 
App, 57 S W 2d 613—Sandei s v 
Life Ins Co of Virginia, Civ Apji, 
67 SW2d .327—Gkasi r v Hender¬ 
son, CivApp, 2 S W 2d 987. 
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garded as insufficient to show abandonment or loss 
of homestead abandonment of business home¬ 
stead;^'^ abandonment of part of homestead or 
intent to abandon homestead.^® 

In cases in which removal from the homestead 
premises has been shown, particular evidence has 
been regarded as insufficient to show, or to support 
a finding, that there was not an abandonment, 2 ® 
or that there was an intention to return to the 
homestead premises and not to abandon the home¬ 
stead right 21 

Particular evidence has been regarded as insuffi¬ 
cient to show that a married woman was estopped 

1€l Iowa—Pardal v Satre, 206 NW 1 
22, 200 Iowa 1109—Phcpnix Trust | 

Co v Vaught, 206 NW. 792, 201 | 

Iowa 460 

Ky—Galloway v Rowlett, 74 SW 
260, 24 Ky L 2503 

La—Minden Haidware & Furniture 
Co V Smith, 115 So 381, 165 La. 

98 

Minn—Wells-Dickey Trust Co v. 

Lindberg, 206 NW 929, 166 Minn 
492—Stewait v Rhodes, 39 N W. 

141, 39 Minn 193 

ND—Schorr v Fischer, 226 NW 
481, 6S N D 317—Schaf v Corey, 

196 NW 602, 60 ND 432 
Okl—Lane v Amis Bros, 43 P 2d 
73, 171 Okl 593 

Or—In re fiunlap’s Estate, 87 P 2d 
225, 161 Or 93 

Tex —Gon/alez v Zachiy, ClvApp, 

81 S W 2d 8,53, error refused— 

Jolisih & ChHska Co v Hampton, 

Civ App , 297 S W 271. 

29 C J p 96'5 note 54 
Sehutting- presamption of continu¬ 
ance 

Ptirtuular evidence was regarded 
as insiiltlcicnt to overcome presump¬ 
tion of continuance of homestead 
where it was claimed that the home¬ 
stead dial actor of the premises was 
lost because of change In family re¬ 
lation— In rc MciMain’s Estate, 262 
N W C6b, 220 Iowa 638 

17. Tex —Malone v Kornrumpf, 19 
SW 607, 84 Tex 454—Ciockett V 
Atkinson, Civ App , 107 S W 2d 591, 
eiior dismissed 

Abandonment of part of business 
homestead 

Tex—Fust State Bank of Memphis 
V Seago, Civ App , 120 S W 2d 951, 
erroi rolused 

18. Kan —Barton v Martin, 299 P 
614, 1 13 Kan 329 

Tex—MavrteJd Co v Ouens, Civ 
App . 65 S W 2d 343—City of Amar¬ 
illo V Loden, Civ App , 22 S W 2d 
969 

Specific portion 

Evidence under consideration was 
regarded as insufficient to show 
waiver or abandonment of any spe¬ 
cific portion of original homestead 


to assert a claim of homestead.22 

With respect to whether owner of property lost 
homestead exemption on his wife’s obtaining a di¬ 
vorce, particular evidence has been considered and 
held insufficient to show that he remained the head 
of a family after the divorce 

§ 199. Questions of Law and Fact 

Whether s homestead right has been abandoned is 
usually a question of fact which Is to be determined by 
the Jury or by the court In a case tried without a Jury. 

Whether a homestead has been abandoned is usu¬ 
ally a question of fact^^ for the jury^^ or for the 
trial court in a case tried by the court without a 

Wis.—Hauser v Schauer, 264 NW 
343, 215 WiB 7S 

22. ABslgnmeut of contracts for 
purchase 

F3vidf*ncc was held insufficient to 
show that wife, who transferred to 
her husband her joint interest in con¬ 
tracts for deed of lots constituting 
their homestead, ratified her hus¬ 
band’s arrangement with his brother 
for the brother to build a house on 
the premises so as to be estopped to 
«et up homestead against a claim by 
the brother of equitable lien for la¬ 
bor and material furnished in such 
building—Brunsdon v Brunsdon, 
200 N W 823, 199 Iowa 1099 

20. Tex —Tanton v State Nat Bank 
of El Paso, (’•iv \pp 43 S W 2d 
95 7. affiimed 79 S W 2d 833, 125 
Ttx 16, 97 V L R 1093 

24. Al.i — National Surety Co v 
Baker, 142 So 829, 225 Ala 298 

111--Lehman v Cottrell, ID N E :d 
111, 298 Ill \pp lU 
Kan—Citizen's SlaU Bank of Sa- 
belha v IJiid, 249 P 593, 121 Kan 
bl7 

Okl—Bradley v FJowir^, 19 P 2(1 
80'{, 174 (^kl 554—Lane v Ann*- 
Bros, 4) T‘2d 7 k 171 Ok! 59 1— 
While Inv Co V Stuparl, 4 P 2d 
77. 152 Okl 114 

Tex—Maury \ Mirelfs (’iv App, 93 
S W 2d ]P)1 (Trot dismisstd— 
JUay/iild Co v UwtMis, Ci\ \pp , 65 
S AV 2d 31 »—McKen/jt \ Mayer, 
Ci\ App 20 S W 2d 23S 
29 C3 p 93b note 10. p 965 note 60, 
p 9G6 not( 62 

Whether absence temporary 

\Vh( Lhei the absence ot < laimant 
from the hom('sltad property was 
Leniporary, as bearing on the qut s- 
tion of abandonment, is u'^uilly a 
qiit'slion of fact —Blitz v Mclzger, 
‘2tl P 259, 119 Kan 760, roh( aring 
denitd 245 P 161, 120 Kan 655 

25. Tex —Mayfield Co v Owens, 

Civ App , 65 S VV'2d 313—Faiintrs' 
State Bank of Georgetown \ Rob¬ 
erts, Civ App , 69 S \\ 2d 1089 ^r- 

ror dismissed—Riggs \ Fn Nat 
Bank, ClvApp. 24 S W 2d 454 — 


property—Hughes v Bond, Tex Civ 
App, 118 S W 2d 443, ei ror dismissed 

Driveway 

Evidence was insufficient to show 
discontinuance of use of driveway as 
part of homestead -White v Colton. 
Tex Civ App , 72 S W 2d 669 

19. Fla—U S Fidelity & Guaranty 
Co V Marshall. 4 So 2d 337, 148 
Fla 286 

Minn—Wells-Dickev Trust Co v 
Llndberg, 206 NW 929, 165 Minn 
■192 

SD—Yellowhair v Piatt, 182 NW 
702, 44 SD 136 

Finding of Intention to abandon not 
necessarily required 

SD—Smith V Midland Nat Life 
Ins Co, 234 NW 20, 57 S D 497 

20. Tex—Gough v Gibson, Civ App, 
1 S VV 2d 6S1 

Negativing or overcoming presump¬ 
tion 

(1) F’articular evidence has b(*en 
rc'gHided as insulfK lent to nc^galivo 
or over come presumption of aban- 
doniiienl arising from evidence ol 
removal from homestead premises 
Colo—Monte Vista Bank «S. Trust Co 

v Savage, 225 P 219 7*5 Colo 180 
lowM --Evans v Evans, 210 NW 564, 
202 Iowa 493—Shaflei v Miller, 
192 NW 868, 195 Iowa 891 
Wis—Hauser v St hauer, 25 4 N W' 
343, 215 Wis 75 

(2) Presurnjition of abandonment 
ba^-ed on evidtntt of removal in gen¬ 
eral sec supra 4 196 

21. Iowa— Grimes Sa\ Bank v 
Mellarg, 276 NW 781. 224 Iowa 
614—Citizens’ Bank of Milo v 
Frank, 236 NW 30, 212 Iowa 707 

Kv—Elliott V Argenbright, 299 S 
W 957, 221 Ky 763 
Temporary removal with intention to 
return 

Particular evidence has been re¬ 
garded as insufficient to show that 
removal was temporary, with inten¬ 
tion to return 

Jowa—Des Moines Marble & Mantel 
Co V McConn, 227 N.W. 631, 210 
Iowa 266 
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jury,2« although it has been said to be a mixed 
question of law and fact to be determined in the 
light of all the facts and circumstances of the case 
The intent of the owner or claimant of a homestead 
with respect to abandonment,including the intent 
with which he removes from the picmises,^^ is usu¬ 
ally a question of fact for the determination of the 
jury,or for the court in a case tried by the court 
without a jury 

Stating the rule with specific reference to the 


evidence, the question as to abandonment may and 
should be submitted to the jury as a question of 
fact if the evidence is conflicting,or if reason¬ 
able men may differ as to the inferences which may 
be drawn from the evidence In particular cases 
the evidence has been regarded as sufficient to raise 
an issue of fact as to whether there was an aban¬ 
donment,including the issue as to intention,^^ 
and, accordingly, to authorize the submission of 
the issue to the jury^® or to require the submis- 


Tvler V Thomas, Civ App , 297 S 
W 609, rever.sed on othoT Krounda 
Thomaa v Tylor, Com App. 0 S 
W 2d 350—Hibha v City Nat Bank 
of Wichita Falls, Civ App . S 

W 350—Orr v WallacP, Civ App , 
285 SW 650, alTlrmpd Hairison v 
On, Corn App, 296 SW S71, mod- 
ifled on other grounds, 10 S W 2d 
381—Crump v Andress, Civ App , 
'265 S W 1074, reversed on other 
grounds, Com App, 278 SW 422 
29 C J p 965 note 60 
Whether renting constituted ahan- 
donment 

Whether temporary rental of por¬ 
tion of homestead constituted aban¬ 
donment was question of far t for 
jury—Iliblis v City Nat Bank of 
Wirhita Falls, Tex Civ App . 293 SW 
350. 

Good faith of husband 

Good faith of husband fonvoMng 
lot v/ithout wife joining, and desig¬ 
nating other propertv as homestead, 
was a question for the jurv —Hil»bs 
V City Nat Bank of Wi< hita Falls, 
supra 

26. Kan —Citizen’s State i^>ank of 
Sabilha v Bird, 249 P 593, 121 
K.in 017 

Tex—Ma\fi<ld Co v Owens, Civ 
A PI), 05 SW2d 34 3 
29 (M p 93{, note 40 
Whether absence from homestead 
premises temporary 
Kan —Blitz v Mt t/gei, 211 P 25'), 
11') K*in 760, It hearing denied 245 
P 101, 120 Kail S'lS 

27. Kan—Moois v Sanford, 41 P 
1064, 2 Kcin App 2 19 

Mo—Snodgrass v (\)pple, 111 S AV 
S45, 191 Mo App 310 

28. Tex—Houston (’hroniele T’ub 

Co V Allen, Civ \pp . 70 S W 2d 

4S2—Sirnnis Oil <’o v Rutledge, 
Civ '\pp , 52 S W 2d 67 1, modibt d 
on other grounds 86 SW 2d 209, 
126 Tex 7—Spioul v Faimeis Nat 
Bank of Follet. C;v \pp . 240 SW 
1081 

29 C J p 915 note 29, p 966 note 62 

Intent in renting premises 

Tex—Houston Chronit le JHib Co v. 

Allen, Civ App , 70 S W 2d 482 
Businees homestead 

Question as to intention to abandon 
business homestead is fact question 
under all the circumstances—John¬ 


son V Duncan. CCA Tex 61 F 2d 
1007 

29. Ala —Mower v Sharit, 85 So 23, 
203 \la 50 

Okl—Nickel V Janda, 242 P 264, 
11'5 Okl 207 
20 C J p 966 note 62 

30. Ala—Mower v Sharit, 85 So 
23, 204 Ala 50 

Tex—Catver v Gray, Civ App , 140 
S W 2d 227, erior dismiscred Judg¬ 
ment correct—Simms Oil Co v 
Rutledge, Civ App 53 S W 2d 673, 
modified on other grounds 86 S W 
2d 209, 126 Tex 7 
29 0 J p 966 note 62 
Intention while occupying homestead 
premises 

Question as to intention of home¬ 
steader to abandon homest<*ad rights 
while still ocrupving the homestead 
premises was one of fact foi the Ju¬ 
ly—Hibbs V City Nat Bank of 
Wnhita Falls, Tex Civ App , 299 S 
W 350 

31. Tex—Simm^ Oil Co v Rut¬ 
ledge. Ci\ App, 53 S W 2d 671 
modified on other grounds 86 SW 
2d 209, 126 Tt \ 17 

29 CJ p 9 95 note 99 
Intention while occupying homestead 
premises 

AVhether the owner of a homestead 
intended, while he was octup\ing 
Ihe premises, to aliandon the home¬ 
stead rigid was (1 question of fact 
for the tii.il court whuh tried the 
case without a jurv —Sirnms Oil t^) 

V Rutlcdgr , Civ \i)p 59 S \V 2d 679, 
modifiid on other grounds 86 S W 2d 
209, 120 Te-x 27 

32. Ark Walthall v Walthall, 98 
S W’ 2d 70, 192 Ark 137 

Intention 

Where the evidence is conflicting 
as to the intention of the owner to 
return to the home sl( tid premises, 
it IS a matter for the iur\ to deter¬ 
mine—AValthall v Walthall, supra 

33. Fla—Gulf Refining Co v An¬ 
keny, 135 So 521, 102 Fla 151 

34. Tex—(luthrie v Texas Hac 
Coal & Oil Co. 122 S W 2d 1049, 
132 Tex InO, modilvmg Texas Pae 
Coal & Oil Co V Guthrie, Civ App , 
100 S W 2d 125—Haile v Federal 
Land Bank of Houston, Civ App, 
135 S W 2d 1024, error refused— 
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Rutland Sav Bank v Isbell, Civ 
App 129 SW2d 505, affirmed 154 
SW2d 442, 137 Tex 432—Hughes 
v Bond, Civ App, 118 S W 2d 143. 
error dismissed—Weitzman v Lee, 
Civ App, 262 SW 859 
29 CJ p 966 note 60 
Abandonment in good faith 

In a case in which a wife claimed 
that propertv, alleged to be a he)me- 
slead, was fraudulently conveyed by 
her husband the evidence was re¬ 
garded as sufficient to raise an issue 
as to whether there had been an 
abandonment of the homestead in 
good faith—Korn v Korn, Tex Corn 
App, 15 S W 2d 1017, reversing. Civ 
App, 7 S W 2d 177, and motion dis¬ 
missed, Com App , 29 S W 2d 1075 
Abandonment not shown as matter 
of law 

Where woman left her hornc'slead 
to live with a daughter while in poor 
health and then obtained govern¬ 
ment r'mploymerit her murridgr* 
ther(*after to one in government em¬ 
ploy who owned no home, tin gov¬ 
ernment furnishing them a pldi e in 
which to live, did not as a matter 
ol law work a forfr'lture of the 
homestead right—Yrllowhair v 
I’Tcitt, 182 NAA" 702, 41 SD 126 

35. Tex—Guthrie v T<*xas T*a 
Coal & Oil Co, 122 SW 2d 1019, 
192 Tex 180, modifving Tf xas 
I'cic Coal & Oil Co V Guthrie. 
Civ App. 100 S W 2d 125—Clmlk v 
Daggett, Com App , 257 SW 228, 

modifying, Civ \pp , 201 SW 1057 
— t^arver v Giav, Civ Vpp , 140 S 
W 2d 227 error dismissed, judg¬ 
ment correct 
29 CJ p 966 note 62 
Widow’s nncontradicted testimony 
that she always inl(‘iided to return 
to and occupy as her home, farm 
formerly occupied bv her as home¬ 
stead, and purchased by her alter 
husband’s death, was sufficient to 
raise fact issue for jury, although 
evidence showed no acts of prei)cira- 
tion confirming- such testimony — 
Daniel v Cook, Tex Civ App, 70 S 
W 2d 1024 

38. Tex—Ray v Metzger, Civ App , 
165 SW2d 207, affirmed, Sup, 172 
S W 2d 480—Carver v Gray, Civ 
App, 140 S W 2d 227, error dis¬ 
missed, Judgment correct—Cooper 
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Sion of the issue to the to call for its de¬ 

termination, as an issue of fact, by the trial court 
in a case tried by the court without a jury,to ren¬ 
der proper the denial of a directed verdict or per¬ 
emptory instruction,3*^ or to render improper the 
gfiving: of such direction or instruction Accord¬ 
ing; to some cases, however, if the facts are not 
controverted, whether there has been an abandon¬ 
ment may be determined as a matter of law under 
some circumstances,^^ and, if the evidence of plain- 
lifT who seeks to recover land on the theory that it 
constitutes his homestead conclusively shows that 
the homestead was abandoned, a demurrer to the 


evidence is properly sustained.*^ So, under some 
circumstances, uncontradicted testimony of one who 
has had a homestead ri^ht m certain premises to 
the effect that he intended to abandon such right 
and not to return to the premises may be binding 
on the trier of the facts.*^ 

Whether a homestead has been abandoned is de¬ 
termined, as a question of fact, from the circum¬ 
stances surrounding the particular transaction,** 
or, as otherwise stated, from the entire evidence be¬ 
fore the jury or before the court sitting without a 
jury *5 


Co V Warwick, Civ App , 120 S W 
2d 128 

29 (M p 955 note 60, p 966 note 62 

Issue as to aliaudomnent of part of 
premises 

Tex —Ray v Metzger, Civ App , 165 
S W Jd 207, affirmed. Sup, 172 S 
W 2d 480 

Abaudonmeiit not shown as matter 
of law 

ll has bf‘on held that the evidence 
in the particular case did not show 
abandonment as a matter of law and 
that it was proper to submit to the 
jury the i^suo as to abandonment — 
Farmers' State Bank of Gcoigotown 
V Roberts, Tex Civ App , 59 S W 2d 
1089, Piror dismissed—Lewis v Pitts, 
Tex Civ App, 275 S W 473 

Widow’s claim for land on ground 
of want of homestead 

(1) ICv idence has been held auffl- 
tiont to authorize submission to ju- 
jy of Question as to whothei hus¬ 
band and wife had a homestead In 
certain property, which had not been 
abandoned at the time of his dfath, 
where, as widow, she sought to have 
certain lands set apart to her on 
ground that there was no homestead 
when her husband died—Mcleher v 
Supfi, 120 SW 569. 56 Tex Civ App 
276 

(2) Evidence in proceedings by 
surviving spouse or children of de- 
ce.as( d homesteader to establish 
claim t»n theory of homest( ad exist¬ 
ing at death of homesteader see in- 
fia t} 279 

37. Tex —Chalk v Daggett, Com 
App, 257 SW 228, modifying, Civ 
App, 204 SW 1057—Ray v. Metz¬ 
ger, Civ App, 165 SW2d 207, af¬ 
firmed Sup, 172 SW2d 480—Rut¬ 
land Sav Bank v Seeger, Civ \pp , 
126 S W 2d 1113, error dismissed, 
judgment correct—Milliken v Cok¬ 
er, Civ App , 90 S W 2d 902, modi¬ 
fied on other grounds 115 S W 2d 
620 1,12 Tex 23—Wharton v Mort¬ 
gage Bond Co of New York, Civ 
App , 48 S W 2d 519 
29 C J p 965 note 60, p 966 note 62. 


▲bandonment not shown, as matter 
of law 

In various cases it has been held 
that the evidence was not sufficient 
to show abandonment as mattei of 
law, and that It was improper not 
to submit the issue to the jury — 
Inman v Inman, Tex Civ App, 80 S 
W 2d 1103—Blanks v First Nat 
Hank, Tex Civ App, 44 S W 2d 393, 
error refused-—Orr v Wallace, Tex 
Civ App, 285 SW 650, affirmed ITai- 
rjson V Orr, Com App , 296 SW 871, 
modified on other giounds, 10 S W 2d 
381—Crowder v Union Nat Bank of 
Houston. Tex Civ App, 264 SW 791, 
Conforming to answers to certified 
questions 261 SW 376, 114 Tex 34 

38i Tc'X—Hallo v Fed< ral Tiand 
Bank of IToll‘^ton. CivAj^p, 135 S 
W 2d 1024 error refused—Rutland 
Sav Bank v Isbell, Civ App, 129 
SAV 2d 505, affiimed 154 S W 2d 
44 2, 137 Tex 4 32 

Abandonment not shown as matter 
of law 

Evidence has been held not suffi- 
ci<*nt to show abandonment as a 
matter of law and, Ihejeforo, the 
question as to abandonment w'as one 
of fact to be deterimnod b\ the tiial 
court sitting without a jui v—Ma\- 
fleld Co V Owens, Tox Civ App , 65 
S W 2d 343 

I Demurrer to evidence 

T< stimonv of former owner that, 
i belore he sold the premises to plain- 
I tiff and while he was still in actual 
possession, he had derided to gn e 
up the homestead did not rtmder 
pbuntifC's evidence subject to demui- 
1 er in a suit to quiet title in which 
plaiiititf claimed that there hud not 
been an abandonment—Killough v. 
Swuft & Co Fertilizer Woiks, 114 P 
2d 831, 164 Kan 113 

39. Denial of directed verdict or 
peremptory instmetion for claim¬ 
ant of homestead right 

Tox—Ray v Metzger, Civ App , 165 
S W 2d 207, affirmed, Sup, 172 S 
W 2d 480—Carver v Cray, Civ 
App, 140 SW2d 227. eiror dis¬ 
missed, judgment correct 
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40. Fla—Gulf Refining Co v An¬ 
keny, 136 So 521. 102 Pla 151 

Tex —Chalk v Daggett, Com App , 
2.57 SAV 228, modifying, Ci\ App, 
204 SW 1057—Rutland Sav Bank 

V Seeger, Civ App, 126 S W 2d 
1113, error dismissed, judgment 
correct—Inman v Inman, Civ App , 
80 SW2d 1103—AVharton v Mort¬ 
gage Bond Co, of New York, Civ 
App , 48 S W 2d 519 

41. Fla—Nelson v Ilainlcn, 104 So 
589 89 Fla 356 

Directed verdict 

Where there was no evidence to 
^uppoit the claim that a bumness 
homestead had been abandoned, an 
instructed verdict based on the ex¬ 
istence of such homestead and on 
the absence of abandonment was 
proper—Inman v Inman, Tex Civ. 
App, 80 S W2d 1103 
Evidence held insaffloient to take 
to the jury question as to whether 
Iheie had been an abandonment — 
Tyler V Thomas, Tex Oiv App , 2‘)7 S 
IV” 609, reversed on other grounds 
Thomas V Tvler, Com App , 6 S lA’2d 
550 

42. Okl—Oaiiett v Abiaham, 242 

V 1'53, 113 Okl 271 

43. T( X—Sleihng Nat Bank & 
Trust Co of New A^ork v Ellis, 
Civ App, 75 S W 2d 716, error dis¬ 
missed 

44. Okl —Bradley v Flowers, IM P 
2d 803, 171 Okl 554—White Inv 
Co V Stupart, 4 P 2d 77. 1.52 Okl 
144—German State Bank of Elk 
Citv, 169 ]’ 1094. b7 Okl 176 

29 C.T p 966 note 65 

45. Tex—McKenzie v Mayer, Civ. 
App, 20 SW2d 238 

29 C J p 966 note 63 

Ixitoxitioii 

9'he quest K>n of fact as to wheth¬ 
er the owner intended to abandon the 
homestead right Is to be determined 
fioin all the facts and cin iimstances 
developed by the evidence—Nickel v 
.Tanda, 24 2 P 264, 115 Okl 207 
Whether absence temporary 

Whtie one claiming a homestead 
had moved away from the property, 
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Estoppel. Usually the question as to estoppel to 
claim a homestead is one of fact for the jury 
Conflicting evidence as to whether certain repre¬ 
sentations relied on as a basis of estopjiel were 
made precludes a determination, as a matter of law, 
whether there is an estoppel and raises an issue of 
fact,'*'^ which is to be determined by the jury^* 
or by the court in a case tried by the court without 
a jury.**® 


§ 200. Findings 

The propriety of particular findings depends largely 
on the evidence. 

If the evidence respecting the debtor’s intention 
to abandon his residence is conflicting, it is not er¬ 
ror to find that there was not an abandonment;®® 
and a finding on disputed evidence as to the debt¬ 
or’s intent in leaving the premises that there was 
no abandonment will not be disturbed Sufficien¬ 
cy of evidence to support particular findings with 
respect to abandonment is considered supra § 198. 


V. PROTECTION AND ENFORCEMENT OF RIGHTS 

A. PROCESS OR OTHER PROCEEDINGS AGAINST WHICH EXEMPTION MAY BE ALLOWED 


§ 201. In General 

Broadly speaking, a homestead Is protected as 
against all manner of Judicial proceedings, and process 
issued therein, by which It may be sought to appropriate 
the property to the payment of debts 

Under most of the homestead laws the homestead 
is protected in all judicial proceedings, whether in 
courts of law or equity, in which it is sought to ap¬ 
propriate the property to the payment of debts and 
from all process issuing from such courts,unless 
It has been waived, abandoned, or otherwise lost 


and this is so whether the title is in the husband or 
in the wife 

§ 202. Levy of Attachment or Execution 

Ordinarily there may be no levy of attachment or 
execution against homestead property except for debts 
enforceable against the homestead 

As a general rule realty which is exempt as con¬ 
stituting a homestead is not subject to the b'vy of 
an attachment,®® or is not subject to the levy of 


or ceased to occupy it as a residence, 
whether such absence was temporary 
is to bo determined, at, a question of 
fact, by the couit, on a trial with¬ 
out a 3 U 1 V, from all the poitinent 
circumstances, as sliown by the evi¬ 
dence, including the purpose of mov- 
inff from the premisi s and the inten¬ 
tion to return or 1o est-iblisii a resi¬ 
dence elsewhere—Blitz v Metzger, 
241 P 2'')’), HO Kan 700. reluvinny: 
denied 245 P 161, 120 Kan 

48. Tex—Wharton v Mortgage 
Bond Co of New York, Civ App , 
48 S W^ 2d 510—Riffgb v FiPht Nat 
Bank, Civ App . 24 S W 2d 454— 

Wootton V Jonts, Civ App, 286 S 
W 680 

29 C J p 960 note 64, p 959 note 5 

Svidenoe held sufficient to take case 
to Jury 

Tex—Glaser v Henderson, Civ App , 
2 SW2d 987 

Svidence held insufficient, m a case 
tried btloie a juiv to show an es- 
toj)pel as a matter of law—Blanks 
V Fiisi Nat Bank, Tex Civ \pp, 41 
S VV 2(1 ; t rroi it fustd 

Questions of law and fact with re¬ 
spect to estopjiel In general see Es- 
toppt I S iOl 

47, Tt X —First Nat Bank v Solis, 
Civ App in SW’2d 142, error re¬ 
fused - Alt Ci ea V T^nderwood, Civ 
App , 7 » S W 2d 593 

48. Tex.—MtCrea v Underwood, su¬ 
pra 


49. Tex—First Nat Bank v Solis, 
Civ App, 137 S W’’2d 112, error re¬ 
fused 

50. Kv —Colo V Rhor, 1 Kv B 62 

51. Kan—Kline v (Jraft, 54 P 128, 
8 Kan App 855 

Finding's held sufficient 

(1) To support n tontlusion that 
(Jaiinants never formed the intention 
permanently to abandon the home¬ 
stead— Federal JVtroleum Co v 
i^ttman, Tex Civ App , 65 S W" 2d 35'), 
error refused 

(2) To sustain tht* t laim that one 
of the parties is estoppt d to asseit 
the claim (»f homt stead—Gibraltar 
Sav & Jildg As.s n v Collier, Tex 
Civ App, 118 S W 2d 639, error re¬ 
fused 

Findingrs construed 

Findings have been considered and 
construed as not imoiuiling to a find¬ 
ing that there was an abandonment 
prior to the voluntary .sale of the 
homestead proper t\ —Ingram v 
Summers, Tex Civ App, 29 S W 2d 
447, error diteiiiissed 

52. Ala—Terry v Schaeffer, 194 So 
502, 2J0 Ala 261 

Fla—Phare v Randall, 122 So 217, 
97 Fla 8.58 

Ba —Millikeri & Farwcll v Rivet, 6 
Ba App 157 

Or—Willamette Collection & Credit 
Service v Henry, 7 P 2d 261, 138 
Or 4 60 

29 CJ p 966 note 66. 
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a-amishment 

Ba—Thompson-Ritc hie & Co v 
Grav«s, 120 So 631, 167 La 1024, 
63 A B R 1283 

Tex—First Nat Bunk v .Ttffresa, 
Civ App , 71 S W 2d 298, eiioi it- 
lused 

Receivership 

Homestead rights could not be 
leaclitd bv receivership piocetdingi^, 
«in(e order appointing rrceivcn 1o 
.ijipropnate rent ils of homestead 
propertv was at least Untaniount to 
a ' final process” within siatule e\- 
i'mpting homestead from tx(‘(UtJorj 
or diiv oth(‘T final pi ex t ss —Bartold 
V BfWandowska Mnb, 8 N W 2d 
131 

53. Ill—Claffy v Farrell 196 Ill 
App 65 

\bandonmenl waiver or forfuturc 
of homestead see siijiia 157- 
200 

54. Okl—Alton MeKantile Co v 
Spindcl, 140 I’ llbS, 42 Okl 210 

55. Fla—Hart v (tulf Fertilizer 
Co, 108 So 886. 91 Fla 991 

Kan—Angola State Bank v Fry, 287 
P 245. 130 Kan b41 
Or—Willamette Collection & Credit 
Service v Henry, 7 1‘ 2d 261, 138 
Or 460 

Tex—Johnson v Echols, Civ App , 21 
S W 2d 382, error refused 
29 CJ p 966 note 71 

Attachment lien void 

Attachment lien on land constltut- 
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an executions® except for debts or obligations 
enforceable against the homestead, such as debts 
which are expressly excepted by the homestead laws 
from their operation,or liabilities and hens which 
attached before the debtor acquired or was entitled 
to acquire the homestead,s® and within this excep¬ 
tion the debtor cannot by subsequently taking pos¬ 
session of the property and claiming it as his home¬ 
stead defeat a prior attachment lien S9 So, where 
land is seized as having been conveyed in fraud of 
creditors and is reconveyed to the debtor, a subse¬ 
quent occupancy will not enable him to set up the 
homestead exemption as against the attaching cred¬ 
itors If the writ has been wrongfully levied on 
the property constituting a homestead, damages are 
recoverable for the seizure, as explained infra § 
238 

Additions to, or increase in, value of homestead 
Where a homestead has been set apart to a debtor 
and subsequently, because of the erection of build¬ 
ings thereon, there is an increase in the value of 
the premises over the statutory amount, such in¬ 
crease in value cannot be reached by execution, but 
It may be reached by an appropriate proceeding in 
equity 

Chattels becoming a part of the homestead are 
not subject to seizure under an attachment or ex¬ 


ecution,®2 except, it seems, where it is sought to 
foreclose the specific hen in favor of the seller 
whose lien is enforceable as against the home¬ 
stead.®® 

Levy to secure other property Homestead prop¬ 
erty is not exempt from levy of execution and at¬ 
tachment where this is necessary to preserve the 
rights of a judgment creditor to nonexempt jirop- 
erty of the debtor,®^ as where such levy is permit¬ 
ted as the process by which the judgment creditor 
may reach the excess value over the amount of the 
homestead exemption ,®® but in the absence of prop¬ 
er proof that there is an excess value over the 
homestead exemption a levy of execution or attach¬ 
ment should not be granted ®® 

§ 203. Execution and Judicial Sales 

Ordinarily homestead property rs not subject to a 
forced or judicial sale except to satisfy debts enforce¬ 
able against the homestead. 

As a general rule realty which is exempt as con¬ 
stituting a homestead is not subject to a forced or 
judicial sale®'^ except to satisfy debts enforceable 
against the homestead Indeed, a forced or ju¬ 
dicial sale of the homestead in satisfaction of a 
debt not enforceable against the homestead is gen¬ 
erally regarded as void®^ and will not be confirmed 


Inp homestead when writ was levied 
Is absolutely void—L T Stanley Es¬ 
tate V First Nat Bank, Tex Civ App , 
21 S W 2d 440, error refused 

60. Ala—Terry v Schaeffer, 194 So 
502, 239 Ala 264—Majors v Kil¬ 
lian, 162 So 289. 2.30 Ala 531 
Ark—Franklin Fire Ins Co v Butts, 
42 SW2d 559, 184 Ark 263—Mc- 
V Waters, 265 SW 947, 166 
\Tk 301 

Cal—Parkei V Riddell, 108 P 2d 88, 
41 Cal App 2d 008—Graham v 

Hunt, 7 r2d 186, 119 Cal App 586 
Fla—Hart v Gulf P>rtilizer Co, 108 
So 8X6, 91 Fla 991 
Mich—Bar told v Lewandowska, 8 
N W 2d 133 

SC—Eaddy v Wall, 190 SE 497, 183 
SC 229 

Tex —McKenzie v Mayer, Civ App , 
20 SW2d 238—W F Dulaney & 
Sons V Dawler, Civ App, 282 SW 
321 

29 CJ p 966 note 72 
Execution abeolntely void 

An execution levied on premises 
constitutiniLr home'atead of judgment 
debtor i«. absolutely void, not mereJv 
voidable —Pay son Exch Sav Bank 
v Tietjen, 22.5 598, 63 Utah 321 

57. Ga —Marcrum v Washington, 
3 4 SPl 585. 109 Ga 296 
Liabilities enforceable against home¬ 
stead see supra g§ 93-122. 


Tender of debt by wife 

A statute permitting the wife of an 
execution debtor to tender the debt 
to the creditor and thus obtain his 
right and title under the levy on the 
homestead is not retrospective in op¬ 
eration—Whedon v Gorham, 38 
Conn 408—29 CJ p 968 note 20 

58. U S —Lyon v Arnold, CCA Fla , 
46 F2d 4.51 
29 C J p 966 note 75 
69. Mich—Avery v Stephens, 12 N 
W 211, 48 Mich 246 
29 CJ p 966 note 77 
00 . Mich—Noble v McKeith, 86 N 
W 526, 127 Mich 163 
€1. NC—Vanslory v Thornton, 14 
SE 637, 110 NC 10 

62. Tex—McNeil v. Mooie. 27 SW 
163, 7 Tex Civ App 536 

63. Tex—McNcil v Mooie, supra 

64. Cal—Southern Pac Milling Co 
v Milligcin, 104 r 2d 654, 15 Cal 2d 
729, suptrseding. App, 96 P 2d 1010 
—Murelli v Keating, 282 1’. 793, 
208 Cal 528 

65. Cal—Marelli v Keating, supra 

00. Cal—Southern l*ac Milling Co 
v Milligan, 101 P 2d 654, 15 Cal 2d 
729, superseding, App , Ub P 2d 
[ 1010 

67. Ala—Terry v Schaeffer, 194 So 
I 602, 239 Ala 264 
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Ark—McKee v. Waters, 265 S W. 
947, 1 66 Ark 301 

Ill—Maher V Goff, 147 NE 427, 316 
Ill 60-5 

Mich—Roubaje v Graszuk, 221 NW” 
289, 244 Mich 179 

Miss—Felder v McCormick, 4 So 2d 
363, 191 Miss 851 

Mont—Oregon Morlg Co v Dunbar, 
289 P 559, 87 Mont 603, 73 ALR 
113 

ND—In re Teiten's Estate, 249 NW 
913. 63 ND 729 

Or—Willamette Collection & Oedit 
Service, 7 P 2d 261, 138 Or 460 
SI>—Smith V Midland Nat tafe Ins 
Co, 234 NW 20, 57 SD 497 
Tenn—Heard v Beard, 10 Tenn App 
52 

Tex—Miles v Atlanta Nat Bank, 
Civ App. 71 SW2(l 93 3—AV F Du- 
lanev & Sons v Lawler, Civ App, 
2S2 SW .321 

88. Cal—Jacobson v Pope & Talbot, 
7 P 2d 1017, 214 Cal 758 
Tev—Crowder v Union Nat Bank 
of Il(»uston 261 SW 375, 114 Tex 
3t, answering ceitifled questions, 
Civ App. 264 SW 791 
Liabilities enforceable ag.iinat home¬ 
stead see supra 93—122 
69. Ill—Starezi'wski v Tornan, 16 
NE2d 932 290 Ill \pp bOJ 

low'H—Hatter v Icenbite J23 NW 
527. 207 Iowa 70J 

I Or—Allison v Bn nern'in, 254 P 201, 
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by the court where the homestead exemption is 
properly asserted *^0 Such a sale is invalid even 
where the homestead is sold to satisfy an indebted¬ 
ness part of which is, and part of which is not, pro¬ 
tected by the homestead exemption Property in 
excess of the homestead cxemiition, however, may 
be subject to a forced or judicial sale ,*^2 ^nd under 
the homestead laws in some jurisdictions the home¬ 
stead claimant docs not have an absolute right to 
prevent a judicial sale of the homestead but only a 
right to require that the i)ropcrt> shall not be sold 
for less than the amount which constitutes the 
homestead exemption 

In instances where the power to sell homestead 
property to satisfy debts exists, the creditor must 
exercise such power in strict compliance with, and 
only in those cases siiecified by, governing provi¬ 
sions of law 74 Under provisions of law permitting 
a sale of homestead property exceeding m value a 
specified sum, such pro])crty mu»^t be sold subject 
to any encumbrance thereon,and no valid sale 
may be had unless the bid received exceeds the 
the sum specified as the homestead exemption 76 


As will be seen infra § 216 a, a sale of property, out 
of which a homestead may be claimed, without set¬ 
ting apart the homestead as required by law is in¬ 
valid 

Sale of homestead by guardian It has been held 
that a statute exempting a homestead from levy 
on execution docs not prevent a sale by the guard¬ 
ian of the owner on his becoming a spendthrift, on 
license of the court of probate, of the homestead 
property for payment of his debts and for his sup¬ 
port and maintenancc.77 

§ 204. - Foreclosure Proceedings 

Broadly speaking, a sale under a mortgage fore¬ 
closure may transfer a homestead interest where the 
mortgage of the homestead property was valid but not 
where such mortgage was invalid, this general rule be¬ 
ing subject to such variations as may be introduced by 
particular statutory provisions A sale pursuant to a 
power of sale conferred by the mortgage is not “forced" 
within the meaning of statutes forbidding forced sales 
of homesteads 

Subject to particular statutory provisions consid¬ 
ered infra this section, it may be broadly stated that 


203. 121 Or 102, ciling Corpus Ju¬ 
ris. 

Tex—Atkina v Schmid CivApp, 120 
S W Jd 412—Anchor v Anchor, 

CivApp, IT) S W 2d 77—Tuckor v 
Dodson, Civ \pp, 245 S W 728 
20 CJ p 967 notf 02 
Order of sale “stiUbom” 

In h‘^^al ttfect a fouit ordor di- 
r(*( Linj; a Kale of homestead 

piopertv “Jft stillborn, and, like an 
execution is without anj- pfle( I what¬ 
ever”—ravsoii Exeh Sav Bank v 
Tieljrn, 225 1’ 59S. 509, 63 Utah 321 
TTnseleoted homestead 

Seizim and sale ot a tract of land 
as an entirety, winch includes a 
iiornesU'ad not as vet selected or set 
off as su(h Is void—First Nat Bank 
V Tyler, 2S6 V 400, 130 Kan 3U8 

TO. Or—Marvin & Co v lhazza, 276 
P 680, 129 Or 128 
Coufirmatioix held proper 

A claim of homesU'aci as to part of 
the premises does not bar eonflrma- 
lion of a sale on oxc^cution where 
there is no objec tion on that ground 
and wheie the record shows that 
none of the piopertv claimed as 
homestead was sold at the execution 
sale—Duikcirt v Miles, 271 N W 
160, 132 Neh lOfi 

BIfect of oouflmiatlou of invalid sale 

(1) Confirmation of an invalid ju¬ 
dicial sale of homestead property 
does not cure the invalidity—First 
Nat Bank v Tvler, 286 P 400, 130 
Kan 308 

(2) Nor does it bar the home¬ 
steader to assert homestead rights 


Alaska —Williams v Thompson, 7 
Alaska 601 

Kan—Fust Nat Bank v Tvler, su¬ 
pra 

71. Wash —Bvam v Albright, 162 P 
10 01 Wash 3 OS 

29 C.l x> 067 notes 97, 98 

72. Ill—Leopold v. Krause, 95 Ill 
440 

73. La—Bank of Cou^• ha Ua v 

Butih, 148 So 680, 177 La 16.5 

Operation of constitutional provision 

(1) Under constitutional i)Tovisicjns 
to the effc*el that, if a homestead ex- 
< eecis a specilied sum in value, the 
beneficiary shall he entitled to such 
amount if a sale under legal inotess 
realizes mor<' than the sjx'cifiecl sum 
it has l>een he Id that, as long as a 
homestead has not been ludieiallv de- 
claied exempt liom seizure and is 
worth more than the specified sum, 
it IS subject to seizure hv the sher¬ 
iff and to he offered lor sale in or¬ 
der to determine whether it is in 
truth woTlh more than the speeitled 
sum —Oden v First Nat Bank, 162 
So 189. 182 La 591 

(2) A sale for more than the speci¬ 
fied sum IS valid—Oden v p-iist Nat 
Bank, supra 

(3) All that the homesteader may 
suecessfully claim is the specified 
sum to he paid him out ot th(‘ pro¬ 
ceeds of sale—Oden v First Nat 
Bank, supra 

(4) If the property is bought in by 
a creditor, for a sum in excess ol 
the amount of the exemption, and If 
there is another claim which may be 

688 


prior to the rights ol the homestead- 
I'l duo to a special waiver of home¬ 
stead, the buying < reditor nia> se¬ 
cure' possi ssion without first pa\ing 
off the homestiader, as jt is proper 
first to make su( h other i laiinant a 
party and to deteirnim the n^spei live 
Tights of the homesteader and claim- 
.snt —Oden v First N.at liank, su¬ 
pra 

(5) No part of the spc't ilied sum 
mav be withheld tor costs, and a 
judgment creditor must assume the 
risk that the prciccssls of sale will 
be suflicient to pa> the specified sum 
and costs, and it they ,iie not the 
ludgmenl creditor will he toned to 
defray costs so that the hoinesl t acler 
may receive the* stacificd sum intact 
— Succession of White, 127 So 88 
170 La 40.1 

74. (Vil—T’alen v Palen 81 P 2d 30, 
28 Cal App 2d 6()2 

Mich—Houbaje \ (liaszuk, 223 N W 
289, 244 Mich 179 

W\o—AUm.ni v District Court of 
Second ludici.il 1 )ist m and for Al¬ 
bany Countv, 251 P 691, 693, 30 
Wvo 29t), tit mg Corpus Juris. 

75. Cal—Southern Pac* Milling C^o 
v Milligan, 101 P 2d 051, 15 Cal 2d 
729, superseding. \pp 96 1‘2d 1010 

76. Cal—Southern Pac Milling Co 
V Milligan, supra 

Ill—Blaszynski v Starczewski, 26 N 
E 2d 884, .373 Ill 140 
Ky—Gihhb V Deina, 139 S W 2d 430. 
282 Ky 625 

77. Mass—Wilbur v. Hickey, 8 Gray 
432. 
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where power to mortgage homestead premises ex¬ 
ists and has been duly exercised, under principles 
discussed supra §§ 123-156, the homestead property 
may be sold under a foreclosure of the mortgage,*^^ 
but that where the power does not exist, or, if ex¬ 
istent, has not been exercised in compliance with 
governing provisions of law, an attempted sale on 
foreclosure is invalid 

Profcefion aqiunst **attachment, levy, or sale'' 
Sales under a decree of foreclosure have been held 
valid under homestead laws protecting the home¬ 
stead from ^‘attachment, levy, or sale, upon execu¬ 
tion or other process issuing out of any court,or 
exempting homestead property from “attachment, 
levy nr sale, on any mesne or final process issued 
from any Court 

Protection against ''forced sale " In jurisdictions 
whete homestead laws cxem])t the honitstead prop¬ 
erty from “forced sale,” according to one view a 
sale undci decree of foreclosure is a forced sale 
and, therefore, prohibited by the homestead laws,^- 
hut according to another view such a sale, to satis¬ 
fy a valid mortgage, is not a forced sale within the 
meaning of these laws, and confers a good title 

Sale under ttu^t deed, or pozver of sale in mort¬ 


gage. Both in jurisdictions where a sale under de¬ 
cree of foreclosure is considered a forced sale and 
in jurisdictions where it is not, it has been held that 
a sale by a trustee under a valid deed of trust or a 
sale under a valid mortgage containing a power of 
sale without the intervention of a court is valid, the 
view being taken that this is not a forced sale 

§ 205. - Partition 

A tenant In common may not claim a homestead In 
the entire premises for the purpose of defeating a suit 
for partition, but if a homestead may be set off to one 
tenant without injury to the others this may be done 

One tenant in common cannot defeat a suit for 
partition by the other and prevent a sale of the 
premises under decree in such proceedings, when 
the premises are indivisible, by setting up a claim to 
homestead in the entire premises,®^ as the home¬ 
stead laws ajiply only when the homestead is sought 
to be taken to ])ay debts Nevertheless, as shown 
supra § if the premises are sold on partition, the 
debtor may assert his exemption in the proceeds of 
sale as against a creditor attempting to enforce his 
hen thereon, and, if a homestead can be set off to 
claimant without manifest injury to other parties 
in interest, it may be done 


B KSTABLISHMKNT OF RTF,TFT 


§ 206 In General 

To establish a homestead right one must show that 
he comes within the protection of the homestead law 

livery presumption should be indulged and cvcr> 
fair and reasonable effort should be exercised by the 


courts to safeguard a homestead To be entitled 
to claim a homestead the claimant must be in the 
situation with respect to the property which the 
statute jircscnhes as a condition precedent to the 
right to claim homestead The right of homt 


78 Kv — Nowsom v Newsom, IfiJ) R 
W llTf) ins Kv 547 
UO J p 067 note 4 

For< closure pjocepding;s generally sef 
supin k Itil 

79. Tex—Wilson v Ta’VJ CivApp, 
C)J S W 2d 501, error dismissed 

2<) C T p ‘)67 note 4 fa] (2) 

Moxterasre coverincr land in excess of 
lioxnestead 

A mortM.ifior, in defense of n suit 
to forfdosc the mort^at^e on a home¬ 
stead, not validcLted bv proper sifrna- 
lure and separate ackriowl(*dgnient of 
the wife, may assert claim to home¬ 
stead and take steps to withdraw it 
from the mortfiaRe, and segregate it 
from the ('XOess sutiject to the mort¬ 
gage debt —Carpenter v First Nat 
liank, ISl Ho 2S9, 236 Ala 213 

80. Neb—Rector v Rotlon, 3 Neb 
171 

20 C J p 968 note 6 
61. S —Homestead Assoc v. En- 
slow, 7 S C 1 
29 CJ p 068 note 7 

40 C J S.-44 


82. Tex—Sampson v Williamson, 6 
Tex 102 .5.5 Am P 762 

20 C J p 068 note 8'^^ 

83. Okl—Home Owners’ Loan Cor¬ 
poration V Kus( h, 80 T’2d 630, 38.! 
Okl 145—Adams v Swan 288 P 
4 76. 14'? Okl 162, 303 

29 C J P 968 note 0 

84. Cal —Peterson v ITornblower, 33 
Cal 266 

20 CJ p 068 note 11 

Sale voluntary 

Hale under mortgage foreclosure 
decree is “ludicial sale” and is re¬ 
garded in law as sale by judgment 
debtor of a voluntary character, and 
IS not a “forced sale’’ within tonsti- 
tutional provision protecting home¬ 
steads from forced sales—White v 
Ro.senthal. 36 P 2d 164, 140 Cal App 
184 

85. Ohio —Rinehart v Rinehart, 6 
Ohio Dec, Reprint, 907, 8 Am L 
Kec 664 


Tex “Medc'sris v Ruratti Civ Vpp, 

2 75 SW 617 

Partition of hom» stead estaf<*s gen- 
erallv see the CJS title 1‘arLition 
33, aNo 29 C J p 1039 notr 42-p 

3 041 note 87, p 84 0 notes 94-07 

86. Ohio—Rinehart v Rinehait, 6 
Ohio Dec , lU print 6.54, 8 Am L 
Kec 907—McjMasteis v Smith, 2 
Ohio Dec , Reprint, 723, 6 West L 
Month 25 

87. Ill-—Cribben v Crihben, 27 NE 
70. 1^6 111 600 

Bight of wife to have homestead 
set oft on partition w'here husband 
IS tenant in common has been rec- 
c»griiz;ed—Mecleatis v Kuratti, Tex 
Civ App . 275 S W 617 

88. Tc'X—Hurg V Hitzfeld, Civ \pp , 
80 S W 2d 272, error dismissed 

89. An/—Klquest Paint Co v Col- 
Iister, 41 P 2d 1088, 45 Ariz 191 

Wash—Traverse v, Cerini, 26.J P J84. 
146 Wash 273. 
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stead, once acquired, continues until terminated in 
the manner provided by law, as explained supra § 
15, and the person entitled thereto may protect his 
riprht as long as the homestead character and at¬ 
tributes of the property exist®® 

Generally sjieaking, the existence of a homestead, 
when the homestead exemption is claimed as against 
a creditor, depends on the facts of the particular 
case as viewed in the light of the controlling prin¬ 
ciples of law,®i and every case must be determined 
on the intention and purpose of the claimant as re¬ 
vealed by the evidence adduced As against a 
lienholder, the right of homestead is determined by 
the situation existing at the time the lien is claimed 
to have attached 

§ 207. Statutory Provisions 

It has been held that the law in force at the time 
when a homeatead exemption is claimed is controlling, 
but other authorities hold that the mode of selection is 
that provided by the law In force when the homestead 
was acquired. 

It has been held in some jurisdictions that the law 
in force when the exemption is claimed determines 
the rights of can exemptioncr,®^ but it has also been 
held in other jurisdictions that the mode of selec¬ 
tion is that provided by the law in force when the 
homestead was acquired 

§ 208. Duty of Officer Making Levy 

Under some statutes the levying officer must notify 
the debtor of his homestead rights Where no home¬ 
stead rights exist the officer may ignore a claim of home¬ 
stead 

Under some statutes it is the duty of an officer 


levying an execution on property constituting a 
homestead to notify the debtor of his homestead 
rights.®® Such notice, however, need not be given 
where the debtor is not entitled to a homestead in 
the land levied on.®^ Where the homestead interest 
has been extinguished, the sheriff in selling the 
property on execution is not required to take notice 
of a claim of homestead®® and may make a valid 
sale passing all right and title to the property by 
his deed ®® 

The duty of the levying officer to set apart a 
homestead in the property levied on is considered 
infra § 216 b. 

§ 209. Claim of Homestead 

Questions dealing with particular matters relat¬ 
ing to a claim of homestead, such as the necessity 
thereof, are considered infra §§ 210-215. 

Examine Pocket Parts for later cases. 

§ 210. - Necessity of Claim 

Some homestead laws contemplate a definite asser¬ 
tion by the debtor of his right of exemption, while under 
other laws no such claim on the debtor’s part is neces¬ 
sary to preserve his rights. 

Under some laws the homestead exemption does 
not arise as a matter of right so as to preclude ac¬ 
tion against property on the mere showing of its 
homestead character,^ but is regarded as a jicrsonal 
privilege which must be claimed or asserted in or¬ 
der to become available,® but under other home¬ 
stead laws no such claim is necessary on the debtor’s 
part, or at least a feilure to make such claim is not 
fatal,® and, accordingly, it has been held that a 


90. Pla—Fidelity & Casualty Co of 
New York v Mugwood 145 So 6'^, 
107 Pla 208 

91. Kv —Brewer v Brewer, 106 S W 
2d 582, 268 Ky 625 

92. Ky —Brewer v Brewer, supra 

93. Ala—Majors v Killian, 162 So 
289, 230 Ala 631 

29 C J p 968 nolo 19 

94. Wis—Roohe v Du Bois, 271 N 
W 84, 223 Wis 438 

29 C .1 p U6S note 17 
Wluit Iciw fioverns 

RimIiI of homestead generally see 
supra § 5 

Rights of suivlvinp wife, husband, 
children, or heirs to homestead 
see infia 24(1, 211 
Tiansfer c>r en< unibranee of home- 
sti lid s< e supra 5 128 

96. Wash—^V'hIt worth v McKee, 72 
I» 1046, 3 2 Wash 8i 
29 C J p 968 note 18 
96. Mo —Stinson v Call, 63 S W 729, 
163 Mo 323 
29 C J P 969 note 40. 


97. Mo —Smith v Thompson, 69 S 
W 1040, 169 Mo 553 

98. Neb—Hess v Eselin, 194 NW 
469, 110 Neb 690 

99. Neb —Hess v Eselin, supra 

1. Tex—Benson v Mangum, Civ 
App , 117 SW 2cl 169, error refused 
—Shonakc r v Citi/»iis’ Loan & In¬ 
vestment Co, Civ App , 8 S W 2d 
566 

2. U S —In re Robinette. D C Va , 34 
FSupp 518 

Ala —Carpenter v First Nat Bank, 
181 So 2V), 236 Ala 213—C’olemnn 
V Birmingham P>itilizer Co, 93 So 
901. 208 Ala 160 

La—Hall v Courtney, 165 So 458, 
181 La 80 

NC—.Sukk V Pollard, 115 SE 153, 
184 N ('■ 494 

Or—Crim v Thompson, 229 P 916, 
112 Or 399 

Tex —Wejtzman v Lee, Civ App , 262 
SW 859 

29 C J p 969 note 37. 
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Asaertion ia each proceeding' 

Rig’ht to tlaim homestead exemp¬ 
tion IS a personal pnvilept whi< h 
must be exercised every lime that 
lew IS made in each sepaiate pro¬ 
ceeding—Willamette Collection & 
Credit Service v Ilenrj, 7 J* 2d 261, 
138 Or 460 

Tliat owner of homestead was ah- 
sent from state is not a valid excuse 
for her failure to claim t'xemplion 
from sale under exe( ution—Crim v 
Thompson, 229 P 916, 112 Or 399 

3. Ark—Spurlock v Oaikena, 225 S 
W 17, 146 Ark 50 
Fla—Fidelity & Casualty Co of New 
York V Magwood, 145 So 67, 107 
Fla 208 

Mich—Fit/.sjrnons v Kane, 222 NW 
111, 24^ Mich 246 

Tenn—Beard v Heard, 10 Tenn App 
52 

Wis—^Wiseonsin Mortg & See Co v 
Knesel, 211 NW 796, 191 Wis 602 
29 C J P 955 note 22. p 969 note 41 

Failure to assert claim does not 

create estoppel to assert it later — 
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debtor’s failure to notify a purchaser at the execu¬ 
tion sale that the premises are exempt, will not pre¬ 
vent their recovery by him,^ especially where the 
intention to make the premises a homestead is man¬ 
ifest,® and the purchaser has knowledge of the debt¬ 
or’s homestead rightsthat the debtor may in a 
proper action still assert his homestead right in 
property levied on and have the levy and all pro¬ 
ceedings thereunder adjudged void;*^ and that a 
debtor, having the right to select a homestead when 
apprised by the officer of his right to do so, may 
waive his right to select without losing his right to 
this exemption 8 It has been held, however, that, 
where a homestead right has not been asserted in 
defense to a bill in aid of an execution and defend¬ 
ant has died and his children have attained full 
age, there is no obstacle to a sale and levy,^ and 
that, where a whole section of land has been levied 
on under execution, on failure either of the head of 
the family or his wife to claim the homestead ex¬ 
emption, no presumption of law arises that the debt¬ 
or claims as his homestead the jiarticular govern¬ 
mental quarter section upon which his dwelling 


house stands.lO 

§ 211. - Persons Who May Make Claim 

As a general rule a homestead right may be asserted 
only by those entitled to the right. 

It has been declared that only those may claim 
the homestead exemption who are mentioned in 
the homestead laws^^ and that no one may assert 
a homestead claim under the doctrine of subroga¬ 
tion ^2 \ homestead exemption may he claimed 

only in one’s own right^8 and only by those having 
an interest in the homestead property 

Ordinarily the head of the family is the one to 
assert the homestead right,i® which may be done m 
his own name Under the homestead laws in 
some jurisdictions, however, the wife of the head 
of a family has such an interest in the homestead 
as enables her to intervene and claim the property 
as cxem])t or to institute an independent action 
therefor So under the several homestead laws 
It has variously been held that the wife may be 
liermittcd to assert the homestead exemption where 
the husband has abandoned her and his family,^® 


Scofield V Hopkins, 21 N W 2r.9, 61 
Wis S70—20 r.l p 969 note 49 
Rsioppel to claim homeatead in gen¬ 
eral see supra 101—106 
Komesteaders not appearing* 

Under court rule, the court could, 
in mortgage foreclosure suit, deter- 
mme existence of homestead rights 
in favor of o>^ ners who did not ap¬ 
pear—Wisconsin Mortg & Sec Uo 
V Knesel, 211 NW 796, 101 Wis 
602 


4. Ark—TVI<Ke( v Waters, 265 S AV 
947, 166 Ark 201 


20 C T 

P 

060 note 

4 2 



5. AVi 

s — 

-Sc olb Id 

V 

Hopkins, 21 

N 

AA" 2 

150, 

61 AVis 

37 

0 


6. AVi 

^ _ 

-L.u son 

V 

Slate Bank 

of 

Ogi ma, 

210 N AV 

I 

.32, 201 AVIS : 

313 

7, M mn 

—lb Igb'T 

V 

Chamberlin. 

3 76 

N \\ 

11 

[), 115 Ml 

nn 

104 


29 C T 

I> 

969 note 

14 



09 

s — 

Fisther 

V 

Schultz, 74 N 

W 

o o 

98 

AVjs 462 




20 C J 


060 note 

15 



9. Mil 

h- 

—Matson 

\ 

Melchor, 4 N 

W 

200, 

4 2 

Mich 47 

7 



lO. N 

D- 

—Foognifl 

in 

V Patterson, 

8’{ 

N AV 

11 

r). 9 NP 

254. 


11. Or — 

-Davis V 

Low. 135 P. 314 

, 66 


Or 599 

persons entitled to homestead see su¬ 
pra §5 16-*2R 

12. Ua—Davis V. Loranger, 8 La 
App 773 

Transfer or encumbrance of home¬ 
stead see supra §9 123-156 

13. Tex—Palm v Chernowsky, 67 S 
W 165, 28 Tex Civ App 405 
Tenant, in action on rental con¬ 


tract, maj not claim homestead, in 
right of third persons, on propert\ 
In his possession —Fidelity Trust A 
Mortgage Co v Davis, 155 S E 622, 
158 SC too 

14. Zilenholders 

(1) Holder of vendor’s lien mn\ 
claim homestead character of proper¬ 
ty in Sint to remove cloud created bv 
mechanic’s lien securing paving costs 
—Fuller (’’onst Co v Hudson, Tex 
Ci\ App 11 SW2d 641 

(2) A lienholder, however, cannot 
claim a particular part of a tract as 
horru'stead c*x< ept in right of a des¬ 
ignation or selection by the home- 
steadei —First Nat Hank v Skid¬ 
more, Tex Civ App, 267 S W 1051 
Parchasera 

It has been held that a punduisor 
of land constituting part of a home¬ 
stead ma>, as against one holding a 
prior deed of trust, assert that the 
land constituted a homestead and 
that the deed of trust was invalid, 
the right to make such assertion not 
b« ing pcisonal to the owner of the 
homestead—Ringle v Waggonei, 
Tex Civ App , 238 S W 236—Mi Gregor 
Fust Nat Hank v Ricc-Stix Di \ 
Goods Co , Tex Civ App ,213SV\ 344 

Judg-mexit creditors 

The right to a homestead is a per¬ 
sonal privilege, and the owners ot 
judgments cannot assert for the pur¬ 
pose of defeating a prior judgment 
docketed before their judgments were 
obtained that it was a mere personal 
Judgment subject to homestead rights 
not asserted by the judgment delitois 
themselves —Sugg v Pollard, 115 S 
E. 163, 184 NC 494. 
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Holder of a fraudulent deed to 

homestfad could not maintain a suit 
to cancel deed given on execution 
sale ot th(^ homestead since she had 
no intc'rest in the subject mattci — 
White V Turner, 155 S W 2d 714 203 
\rk 05 

15 La—Hammond Slate Rank & 
Trust Co V Hrodcrick, 154 So 730, 

170 La 693 

Tex—Odom V Empire Building & 
Loan Ass’n, Civ App, 134 S W 2d 
1(153, error dismiss(*d, judgnitni 
correet 

29 r J p 970 note 55 

16. (Ja—Crowlev v Freeman, 70 
S K 310, 0 Ga App 1 

17. Ala — J.lck‘^oll V r.lankt ii'^hip, 
105 So 681, J1 1 Ala 01)7 

Ga —AVood V AVood, 155 SE 678 

171 (la bSO 

Tex'“(’’itizt ns’ State liank of Lindalf 
V Jc'ffrit's, I’lv \pp, 2 SW Jd 317, 
error retust cl 
29 C T p 970 note 58 
Separate or community character of 
property immaterial 
The wife has the right by «cuit to 
preserxe and protect her rights in 
the hoiiM sierid, regardless of whether 
the homestead is hei separate prop¬ 
erty or communitj proptrt\ , and in 
some cases she has this right even 
where the homestead is the stparati 
jiroperty of the husband —c''io\\der v 
Crowder, Tex Civ Vpp , 111 S AV 2d 

1161, error dismissed 

18. Ala—Jackson v Blankenship, 
105 So 684, 213 Ala 607 

La —Keymond v Louisiana Trust & 
Savings Bank, 153 So 529, 179 La 
104. 
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fails to assert his right of homestead,^® refuses to 
assert and protect the homestead exemption ,20 or is 
absent at the time the homestead is levied on ,21 
or where the title to the land is in the wife and her 
husband has made no claim of homestead rights for 
the protection of his property 22 

§ 212. - Time for Making Claim 

The claim of homestead should be asserted In apt 
time, as before levy or sale or at such other time as 
may be proper under the homestead laws of the par- 
ticular Jurisdiction. Where the homestead right exists 
without necessity of claim it may be asserted at any 
time, as after execution eale and in defense of an action 
to evict the homesteader 

By reason of the difference in the statutory jiro- 
visions in the several jurisdictions, it has been vari¬ 


ously held that the claim of homestead must be 
made in apt time ,^2 before levy when execution 
IS levied before a sale under execiilion or order of 
court IS made that a claim m.iy be asserted after 
rendition of judgment or decree,-^ or at any time 
before sale,^^ provided, the right to exemption ex¬ 
ists at that time ,29 that the claim may ht made 
after levy^^ or even after a sale .21 that tht right 
may he asserted before, or at the time of, the levy 
or within a reasonable time thereafter ,22 that the 
claim may he made at any time before final order 
disposing of the proceeds of sale ,92 that the right 
may he asserted in proceedings brought for jiosses- 
sion of the lands constituting homestead,94 or by 
notifying the levying officer and one who had gat- 
nishcd the proceeds of the sale of the homestead of 


Tex—Crowder v Crowdei, Civ App , 
111 S W 2d 1161, error dismissed 
29 C J p 970 note 59 

19. La—Reymond v Louisiana 

Trust & Savings Bank, 153 So OJ'i 
170 La 104 
29 CJ p 970 note 60 

ao. Ky—Bishop v Simpson, 6 SW 
2d 253 224 Kv 289 
La—Jtevmond v Louisiana Trust & 
Savings Bank, 152 So 520, 170 
104 

29 C J p 070 note 61 
21. Iowa—Tjowell v Shannon, 15 N 
W 55 6. 60 Iowa 71J 
20 CJ p 970 note 62 
22 Mo—Kl< hards v Stew^arl 84 S 

\V 1181, 185 Mo 523—Shi* rp v 

Stewart, 84 S W 063, 185 Mo 518 

23. NO—Cameron \ Mt Donald, 6 S 
E 2d 4 07, 216 N C 712 

Prior to proceeding’s ag'ainst liome- 
Btead 

The oltimi need not he made until 
Iheie 1*3 an attempt to subject the 
hom(*stead to the satisfaction of 
d('])ts--First Nat Bank ot Jac ksem 
V Oliver, 150 S W 2d 8'D, 286 Ky 28b 

24. C\)lo—Joins V Olson, 67 1’ Jl'J, 
17 Colo App 3 44 

25 Fla—B. it( lav v Robertson, 65 
So 54 6, 57 Fla 110 
Ohnj—Stais \ Hanks, 14 Ohio St 
298, 81 Am D 378 

26. Ala --Majors v Killian, 162 So 
280, 2 10 Ala 531 
20 C J p 070 note 69 

Claim must be made before sale is 
ordered 

Ala- -Jlog(Ts V Lackland, 23 So 489, 
117 Ala 599 
29 CJ p 970 note 70 

In Iiouisiana 

(1) Oiclinarilv the claim of home¬ 
stead exemption must be made ]>efore 
a sale undei execution—A M Ed¬ 
wards Co V Hano. 177 So 691, 188 
La 632—Andrews \ Mc'Creary Lum¬ 
ber Co, 99 So 579. 155 La 730, 33 A 


LR 608—29 CJ p 070 note 60 laj 
(1). (2). (6) 

(2) But, where a homestc'ad is sold 
at a judicial sale tor a debt against 
which It IS not exempt and a surplus 
j remains, the debtor’s c bum is that of 
ownei, and his action is timelv when 
brought before the sheriff or the pur¬ 
chaser at judicial sab has )),ncJ out 
the surplus of the proceeds—Re\- 
rriond v Louisiana Trust K Sivings 
Bank, 151 So 520, 170 La 101—flev- 
mond V Ijotiisiana Trust A: Sav mgs 
Bank, 148 So (.0 1, 177 La 409—29 
CJ p 970 note (.9 |a] (J), (4) 

27. Dkl - Stale Nat Bank v L<>kcv 
240 1* 101, 112 Okl 82 

Utah—Pa\ son Exc h Sav' B ink v 
Tietjcn. 225 V 598, 6,’. Utah 321 
29 C J ]> 970 note 71 
After Judg’ment of foreclosure 

Widow who tailed to claim home¬ 
stead exemption in suit to loret lose 
nnchaiiic’s lien on i.iopertv pnoi 
to entry of forcclccsurt judgment was 
iu»t barred Xrorn setting ur> claim, 
where notice* of exc mpt'on was giv¬ 
en to shei ifl bele.re he undertook to 
sell lorcmises under orc]c*r of sale and 
claim was also urged on petition to 
quash a writ of assist.iiic e—Ul.ih 
Builders’ Suppiv Co \ Gardner, ?9 
P 2(1 327, 8(. Utah 2.50, 103 A L It 

9’.2. rehearing denied 42 3* 2d 989, 86 
Utah 257. 103 ALU 932 

28. US—In re Mat ley, D C Ne\ . 4 7 
I'" Supp 558 allirmed, C(" \, Mv- 
cTs V Alatlev, 110 J'’2d 775, e.crt]o- 
ran grante‘d 63 S Ft 435, 51 7 US 

621, 87 L Ed -, albrmed 63 S 

Ct 780, 318 US 622 87 1-Ed _ 

Ala—Coleman v Birmingham Fertili¬ 
zer ('o , 93 So 904, 208 Ala 160 
Or—NN’ilbimettc Collection Credit 
Service v He*nry, 7 P 2d 261, 138 
Or 4 60- -Crmi v Thompson, 229 P 
916, 132 Or 399 

Utah—Utah Builders’ Supj.lv Co v 
Gardner, 42 P 2d 989, 86 I lah 257, 
103 ALR 932, denying lehcaring 
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39 P2d 327, 86 Utah 250, 103 A 
L R 932 

29 CJ p 971 note 72 

29. Miss — AVood v Bowles, 16 So 
414, 92 Miss 843. 1 31 Am S It 559 

30. Iowa—Yost v Devault, 9 Iowa 
60 

During’ continuance of ezecntion 

Debtor’s homestead right in prop¬ 
erly was not terminated bv le\> of 
exec'ulion, and petition tor establish¬ 
ment under statute tould be bi ought 
at any lime during its continuance*, 
whc're ofliea'r made Ic'W wulhoul pro- 
eee*ding to set hornc'stead olT—Avtrv 
V Davis, 128 A 3 52, 81 N H 414 

31. Ark—Spurlock v G'likens, 225 S 
W 17, 146 \rk 50 

K\ —GreenhiH’s Adm’is v Oppe'n- 
h»*imer, 72 S 2d 3 037. 255 Ky 221 
— Ibrison \ Murph>, 295 S \\ 4 12, 

220 K\ 464 

'\ IS- -Larson v St ite Bank of Oge- 
nui, 230 N \V 1)2, 201 A\ is 315 
29 CJ p 971 note 75 

The claim may be made after levy, 
sale, and collection of j.ioneds ot 
sale—O’Nc-al v Turney’s Ex’x, 300 
S W 913. 222 Kv 361 

32. Mich—Beec her v Bald\, 7 Mich 
488 

33 US—In re Gibson, DCKy, 33 
FSupp 838 

34. Ark—P.ank ol Salem v White, 
171 S \V 2d 5.5—Me Kee v W'atrrs, 
265 S \V 9 47, 106 Ark 101—Dean 
V (’ole, 23G S VV 308, 141 Ark 177 

On demand for possession following* 
sale 

Where home.stead has been sold un¬ 
der exe*culion tor cemlract delit and 
sheriffs deed to purchaser hris been 
e c>ntirmed, hornc'stc.ed c'xc'iTiption ma\ 
be asserted when possession is de¬ 
manded, although interposition ot the 
homestead defense b(*fore bringing of 
possessory action is premature* — 
White V Turner, 155 S W 2d 714 203 
Ark. S6. 
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the claim of exemption and that under a bill in 
aid of execution the court has the power and duty 
to protect the homi stead right even if the claim is 
not presented until the decree is being reduced to 
form 36 

After attaclimcnl of proceeds of sale Failure to 
claim a homes!cad exemption until after the pro¬ 
ceeds of the sale of the homestead were attached is 
not a waiver of the homestead right where this was 
the first opportunity cLiirnant had after learning 
that defendant was taking steps to subject the pro¬ 
ceeds to the jiayment of his claim 37 

Separate claims of spouses at different times 
Where immediately after attachment the husband 
serxLs notice of a daim of exemption as homestead 
on the lev 3 ring ofTic er, the notice is in time and is 
not rendered insuflicicnt or lessened in force be¬ 
cause the wife serves a similar notice after the 
e'oiirt has ordered a sale of the atl.iched pioperty3« 

Ippluahon for allofmeiif bv o editor Under 
statutes providing for an allotmciU of homesteael 
on apjilication of the judgment cieditor wothin a 
certain time after levy of execution, the pidgmcnt 
creditor’s lien ceases if this is not done 3‘> 

Protedion of homestead in judt/nicnt ot dcciee 
ddic fact that tin homestead was not designated 
before the Icv'v ftiinislics no ground for setting the 
levy aside, where the pidgnunt jnotects the home¬ 
stead claimant and gives elainirint tlu light to des¬ 
ignate It 111 the maiinei in which the law permits 
such designation to lie m.ide 


§ 214 

§213. - Form, Requisities, and Sufficien¬ 

cy of Claim 

A Claim of homestead, in order to be sufficient, must 
be made in the manner and form prescribed by statute. 
It should state the nature and grounds of the claim and 
describe the property. 

Whatever form the claim may take, statutory re¬ 
quirements as to what it shall contain should be 
complied with substantially.'*^ The claim should 
state the nature and grounds of the claim,'*2 as that 
the premises are occupied as a homestead, ^3 that 
claimant has a family'*of which he or she is the 
hcad,'*^ and such other matters as are necessary 
to qualify claimant .is a homesteader The claim 
should identify the land with reasonable certain¬ 
ty,^'^ although it need not describe it fully, *3 
and it should also state the date of contracting 
tiff in execution thereof In the absence of con¬ 
tracting the debt sought to he enforced so lh.it the 
law governing the exemption can he ascertained 
The debtor, however, need not allege facts showing 
that the debt in question is not privileged hy law 
from exemption nor need his claim of home¬ 
stead include an allegation that the sheriff has lev¬ 
ied on the projierty An affidavit made after levy 
averring ownership and occupancy of the land at 
the date of the affidavit is insufficient 

§ 214. - Notice and Filing of Claim 

Under some homestead laws notice of the debtor's 
claim should be given to the levying officer and creditor 

Under SOUK homesuad laws notice of the dtbt- 
oi’s claim to .1 honusti.Kl must be given to the 
levying officer,^3 t)y fihng th.. notice with 


35 lit ill—TTjinson \ M.niss, 121 P 
rar. lo iitnh .iGi 

36. A1 irh — Fit/siniOTi'^ \ K^int, J22 
N VV 111, JlT) \li( h 2t(, 

37 Mifli lIollcN V Horlon, 12'l N 
W 6 ]r,1 Mull U 

38. Oi — Wiitsoii \ lluilhurt, 170 P 
."ill. S7 Ot 207 

39. Pnl —Mapru“^on \ T’at ifu Mf^ 
('o. 11G P (.0 26 Cell App ''^2 

40 T» X —P.irkcr v Coop, 60 Tov 

n 1 

41. Ala—Clark v Sponcor, 75 Ala 
I') 

JO Cl p 071 notp 87 
Claim held sufficient 

lloriio.sliad (xiMiipt ion claim de¬ 
scribing; proper t\. fijvin#; acrc}i^,c and 
value and rtuilinj; that it alli- 

aiil’s “losidiiKe and liornest eacl,” 
complied siillicuntly with sUiliitoiv 
ri-ciuii orTU'nts —I \ Sloan Co v 
Fields. J27 So 816, 221 Ala 54 

42. K> —lVlar.shall v Tully, 215 SW 
726, 192 Ky 246 

43. Ala—Blum v Carter, 63 Ala 


2 15—ilson \ Blown 58 Ala 62 
J9 Arn R 727 

44. Ala—Wilson v Blown supra 
J9 CJ p 97 notc^ 90 

45. La — Piudential Ins Co ot 
ViruiKa V Guilloiv, 151 So 76, 17S 
Ln 197 


46 

Kv - 

—Marshall v 

Tullv, 

235 

S W" 

726, 19 

I Kv 246 




47. 

Ma- 

^Blurii V 

Car t<T, 

GJ 

Ala 

J9 

C J p 

971 note 92 




48. 

Ala - 

—Blum V Carter, supra- 

-An- 

d 1 c w s 

V Ale Iton, 

51 \la 

40U 


49. 

\la- 

Block V 

Bra eg. 

68 

Ala 

2 

:91 





29 

C J p 

971 note 94 



50 

Kv - 

—St line s \ 

We bb. 

11 

S W 

.5 

4)8, 11 

Kv L 36 




51. 

Or — 

-Ste r re tt v^ 

Hurlbur 

1. 2 

75 P 


689 129 Or 520, roheannj; dt-nitd 

and modified on other i;iounds J78 
P 986, 129 Or 520 

52. Ark—Ri'ynolds v Tenant, 9 S 
W 867, 51 Ark 84 
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Ill -Z.inder \ Scott, 46 N E 2. 165 
III 51 

53. Or—:Mansfield v Hill, 107 P 
171, 56 ()i 100, modified on lehc'ar- 
in^ 108 T» 1007, 56 Or 4 00 
20 C J p 972 noli 9S 
Sufficiency of notice 

(1) Generallv —Jiojfcrs v Kimsej, 

135 SE 497 161 (la 146—29 CJ 

p 972 not! 98 (.tJ 

(2) Nolue signed by husband ami 
wile lo sht-iifl \\ ho has lr\u'd r\t‘f u 
lion on s(‘parale piopi r(> of wilt loi 
lu r individual df‘bt that liusband and 
will claim honiestoad in property is 
suftu lent to rcciuiri‘ sht^nff lo take 
slatuloTv steps for ascertainment of 
honit stead—IMiss v W’^hite, 272 N W 
769, 132 Neb 651 

Effect of notice 

(1) After lilt claim of exemption 
has 1)1 en filed with the sheriff the 
latter cannol disre^tVid the claim 
and soil the prc>pert\ under an t>x- 
eeution in which process it is not 
made to appear that the exe. ution’s 
command is not subject to claim of 
exemptions—Wooten v. Jordan, 96 
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him.The primary purpose of such notice is to ap¬ 
prise the levying officer and creditor of the debtor’s 
homestead right or claim, so that they may proceed 

accordingly.5 5 

Notice to creditor. Under the statutes in some 
jurisdictions the levying officer, when apprised of 
the homestead claim, is required to notify the jilam- 
tiff in execution thereof In the absence of con¬ 
trary statute, however, notice to the levying officer 
may be regarded as notice to the execution credi¬ 
tor.®*^ 

§ 215. - Contest and Determination of 

Claim 

A Judgment creditor has a right to contest hfs 
debtor's homestead claim to property sought to be sold 
on execution, and in some Jurisdictions the homestead 
laws make provision for such a contest. 

A judgment creditor who desires to subject to 
execution property of his judgment debtor claimed 
by the latter to be exempt as his homestead has a 
right to contest the validity of the homestead 
claimand if the statutes do not prescribe the 
procedure by which such a contest may be insti¬ 
tuted the courts will themselves formulate the rem¬ 
edy It is not the function of the levying officei, 


however, to determine the controversy between the 
judgment creditor and his debtor 

In Alabama the statutes make provision for a 
contest of a homestead claim and for the reaching 
of property improperly included therein Such stat¬ 
utes are limited in their apiilication to cases tailing 
within the contemplation of their provisions As 
to cases falling within the contemplation of the 
statutes, there must be a substantial conijiliaiue with 
the statutory requirements as to the time and man¬ 
ner of contesting the homestead claim An affi¬ 
davit of contest in the language of the statute will 
in general be sufficient,®® even though couclied in 
general terms,®^ and it is not governed by the for¬ 
mal rules of pleading®® The sufficiency of the af¬ 
fidavit of contest must be referred to the tnbun.d 
from which the process issued,®® and cannot be 
passed on by the levying officer ®*^ The homestead 
claimant is entitled to notice of the contest of Ins 
claim ®® Interrogatories may be filed by the cred¬ 
itor ®® 

The affidavit of contest is not a statement of the 
issue on such contest The issue is made up nii' 
der the direction of the judge trying the contest*^^ 
who has large discretionary powers in directing the 
framing of the issue 7® The court may admit an> 


So 196, 209 Ala 292—McLaren v An¬ 
derson, S So ]SS, 81 Ala 106 

(2) In some jurisdiotions, however, 
the notice given to the levying t)fTi- 
cer does not necessarily bar the sale 
—Kalev V Kselln, 188 NW 264, 108 
Neb 614 

54. Ala—Sehucr v King, 13 So 912, 
ino Ala 2.]8 

29 CJ r 972 note 99 

55. Neb—r.Ijss V White, 272 NW 
769, 132 Neb 661 

56. Ala—Allen v Towns, 8 So 101, 
90 Ala 479 

57. Since the sheriff is snh modo the 
agent of the execution creditor, no¬ 
tice to the slienff oi the liomestead 
<laim IS notice to the crcditoi — 
Cobl)s-Mitc hell Co v McMahan, 289 
}* 496, 13.; Or J91 

56. Or—Stewart v Black, 22 P 2d 
{36 ll.{ Or 291 

Wa'-h—Paramount Securities Co \ 
Task* r, 29 p Jd 920, 176 Wash 623 
--Tiavdso V CtTini, 263 P 184, 146 
^\.ish 273 

Pi o( ♦ I (lilies to protect and enforce 
lionusMad lights in geneial see 
in<ia 220-J38 

59. Hsli—Traverse v Cerlni, su¬ 
pra 

Particular remedies 

(1) As the statute provides no 
method of detc-rrruninK the validity 
of a claim of homestead, when it is 


disputed, the question should be de¬ 
termined in a proixT .action on issues 
regulnilv joinf‘d — Kalev v Kselin, 
188 NW 264, 108 Neh 541 

(2) A rule on the shciifC requir¬ 
ing him to show cause* whv he should 
not be required to sell the land levied i 
on is not a preqa r method of contest¬ 
ing a claim to homestead in property 
which lias been levied on—Corry v 
Tate, 26 SK 794. 48 SO 648 

60. Nob—Wallace v Peterson, 284 
NW 866, 136 Neb 39 

61. Inapplicable to claims not sued 
on 

Statutory contest of homestead ex¬ 
emption claim lias n ter* nee to a 
claim which his become the subj*** 1 
of a suit at law and is inapplu alib* to 
the claim of a simiile contract cr**di- 
toT —VVarlt v v J’atterfeon, 185 So 
891, 2.^7 Ala 126 

62. Ala—Farley v Riordon, 72 Ala 
128 

29 C J p 972 note 7 

63. Ala—(^r.ibtiec \ Kiibv, 142 So 
32, 225 Ala 20—Pirn k.ird v Free¬ 
man, 55 So 603, 172 Ala 33.3 

64. An averment that the claim of 
exemption is “invalid entirely” is 
sutllcient without setting lorth any 
facts on wdiich such avoiment is 
based, since the recuiiMment of the 
statute that the aflidavit shall speci¬ 
fy wherein "invalidity or excess con¬ 
sists" has reference only to cases 
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where the affidavit alleges that a 
homestead claim is invalid in part 
or IS exc»*sslvc, and not to cases 
where It alleges onlite iiivalidit\ — 
Crabtree v Kirby 142 So 32, 226 
Ala 20 

I 65. \la—Pinckard v Freeman, 66 
So 503, 172 Ala 333 
29 CJ p 972 note 9 

66 . .\la—McLaren v ^\ndf rson, 8 So 
188,81 VlEU 106—Bloc 1 \ Pra^r, 68 
Ala 291 

67. Ala --McLaren v Andcr‘-on, 8 .So 
188, 81 Ala 106—Block v Bragg, 6S 
Ala 291 

68. A1.1—Mead v Larkin, 66 Ala 87 

69. Interrogatories held not prema> 
turely filed 

Ala—Kimball v Cunningham Ilaid- 
ware Co, 78 So 787, 201 Al.i l(i9 
Service of a copy of the interroga¬ 
tories on an attoimv who had rep- 
resmtid the judgment dc'btoi b\ til¬ 
ing a dcrinuirer to an atridavit ol con¬ 
test ol homestead exemption, and 
wdio has .since continued to rcprescait 
such partv in such proceeding, is c*t- 
tc'ctiVB—Kimball v Cuniiingliam 
Hardware Co, siijira 

70. Ala—Crabtree \ Kirl)\, 142 So 
32, 225 Ala 20 

71. Ala - (^jal)tree v Kirb\, sui>ra 

72. Ala—Einiich v Gilbert Mfg Co 
36 So 322, 138 Via 116. 

29 CJ p 972 note 12 
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evidence properly relating to the validity of the ex¬ 
emption claim at the time the hen in question at¬ 
tached The claim of exemption is to be taken 
as prima facie correct,and the burden of proof 
is on the levying creditor to show that it is incor¬ 
rect 

The lien is not destroyed during the procceclings, 
but no sale of the property is permitted until their 
termination 

§ 216 . Allotment and Appraisal 

a. In general 

b. Setting off of homestead by debtor, 

levying officer, or court 
c Appraisal in general 
d Jurisdiction 

a. In General 

Where property out of which a homestead may be 
claimed is sought to be sold on execution or under other 
Judicial process, it is generally necessary to set apart the 
homestead before the sale is made 

The general rule is that a sale on execution or a 
judicial sale of property, out of which a homestead 
may be claimed, without setting apart a homestead 
for the party entitled thereto is invalid,77 even 
though part of the proceeds is paid into court as 
the value of the homestead 78 However, if a home¬ 
stead has been set apart under one execution, no al¬ 
lotment IS necessary on alias executions issued on 
the same judgment 79 It has been held that an 
allotment is not necessary where the tract sold is 
not a homestead,as where it is not the residence 


of the debtor where the debtor plainly is not en¬ 
titled to a homestead in the premises,®^ as where no 
homestead was asserted or in existence at the time 
of the levy and no declaration of intention to claim 
a homestead had then been filed as required by stat¬ 
ute ,^3 where the tract sold is within the limits 
fixed by statute where the sale is made to 

preserve a valid encumbrance on the premises,®^ 
especially where the rights of the debtor are being 
adequately protected 

Where docketing of the judgment in the county 
where the land lies is not a prerequisite to its en¬ 
forcement by execution, under principles discussed 
in Executions § 64, the fact that the judgment was 
not so docketed is not fatal to the allotment of a 
homestead to the debtor in proceedings under an 
execution 37 

Notice of application for allotment. The creditor 
against whose debt the exemption is asserted has a 
right to be notified of the debtor’s application for 
an allotment of homestead Even general credi¬ 
tors arc sometimes given the same right by stat¬ 
ute 3^ If the notice is not given as required by 
statute, the assignment of homestead is subject to 
attack by creditors not notified 90 

Survey and plat In some states a survey and 
plat are necessary steps in the allotment under some 
circumstances 91 

Recording of allotment Where the statute so 
provides, the instrument in which the allotment is 
made must be recorded 92 


73 Mfi —Kmnoh v Gilbert Mfg Co , 
‘^upra 

H'l C J p 972 note 12 

74. Ala—Planters’ Chemical & Oil 
Co V Graham, 80 So 806, 202 Ala 
4S2 

29 C J p 97-’ note 13 

75 Ala—JVIiirphv v Vauphan, 147 

So 101, 226 Al.i ^61—Bailey D 

R iJiinl ii> Mercrintilc Co, 36 So 
451. 138 Ala 115 

76. Ala— Bloc k V Brapp, OfiAla J91 

77. Ill—mown V Melson 41 N K Jd 

499, 379 111 371, leversinp 33 NR 

2<1 CIS, 309 Ill App 557 

29 CJ p 967 note 9 2 

Allotment before lew see siijiia 4 8 

Extent of invalidity 

(1) A sale withoiil stllmR off Ilje 
bomc'stead as until bv .statnlc is 
k( n« irilU i(‘parde(l as void- Kab'v \ 
P^eliii, 188 NVV 251, 108 N« b 514 — 
29 C T p 967 note 92 

(2) In some jurisdit tJons, ho\\e\<i, 
it IS not nfctssailly void—Beupold v 
K'lause, 95 Ill 440 

(3) llitf itnitly voidable—Newman 


V Franklin. 28 N W 579, 69 Iowa 244 
—29 C J p 967 note 95 

(4) And it has been characterized 
as irrepulai —Fairbanks v Dev- 
ereaux, 48 Vt 650 
Power of court to g'rant redress 
W'here judpment creditor failed to 
set off to judpment debtors their 
homestead estate before execution 
sale of delitOTs’ propel ty but sher¬ 
iffs deed had not been issued and ic- 
diMiiption period had not expired at 
lime debtors made motion to set aside 
the sale, the tourt which ordered the 
execution to issue had authorit> to 
Krant ledress for such error —Brown 

V Nelson, 41 N K 2d 499, 379 111 371, 
re\ersinp H N E 2d 648, 309 Ill App 
657 

78. N O—Oakle> v Van Noppen, 2 S 
K 663, 96 NC 24 7 
79 Ala - lones v De Graffenreid. 00 
\la 115 

29 C J p 972 note 22 

80. Ill—Miller V M< Allister, 64 N E 
254, 197 111 72 

29 CJ p 972 note 23 

81. Ill—Gardner v Ebeihart, 82 Ill 
316—Eintoii V Quinib>. 67 111 271 
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82. Or—Cabler v Alexander, 224 P 
1076. m Or 257 

29 C J p 972 note 26 

83. Wash—Si'ott v Guiberson, 129 
P 886. 72 Wash 36 

84. Ga—Ropers v Hawkins, 20 Ga 
200 

85. NC—Hinson v Adrian, 92 NC 
121 

86 NC—llmson \ Adi lan, supra 
87. NC—C()\ V Bo>den, 69SE 504, 
153 NC 522 

88 SC—Rx parte Hummus Cotton 
Gm Co, 106 SR 861. 116 S C 64 
29 C T p 972 note 1 

89. SC -Nixon Grocery Co v 
Spann, 94 SR 531, 108 SC 329 

90. U S —McCrae v Felder, C C A S 
C, 12 r 2d 554 

29 J p 972 note 3 

91 lowa — Butz V Rtstine, 112 N AV 
cS18, 136 Iowa 684 

29 J p 975 note 89 

92 Recording* as condition precedent 
to exemption from other debts 

Recording of home st(“id allotment 
set apart in advt“isar\ j)ro((edmps la 
condition precedent to exemption 
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Unauthorized allotment. If a debtor succeeds m 
securing an allotment of homestead to which he is 
not entitled, it may be levied on and sold.^3 

b. Setting Off of Homestead by Debtor. Levy¬ 
ing Officer, or Court 

In some Jurisdictions It is the duty of the levying 
officer to set off the homestead Under some statutes 
the debtor may select the homestead in the first in¬ 
stance, and If he fails to do so the court may make the 
selection. 

Where the homestead is a part of a larger tract 
than may be claimed as exempt, it is the duty of 
the levying officer, under the homestead laws in 
some jurisdictions, to set apart a homestead before 
making the sale, irrespective of any application 
therefor by claimant Under some homestead 
laws the debtor has the right to select the home¬ 
stead and under these statutes the levying offi¬ 
cer should set off the homestead selected by the 
debtor,^® unless some other portion of the property 
is better adapted to homestead piir])oses and uses 
and if the debtor fails to make the selection it has 


been held that it may be made by the count’s or 
application of the creditor®^ or by the officer hav¬ 
ing charge of the writ.^ 

Expenses Except where the creditor's claim is 
enforceable against the homestead itself,the ex¬ 
penses of an official setting off a homestead are 
payable by the creditor^ and usually should bo ten¬ 
dered or paid before the officer can be compelled to 
act ^ 

c. Appraisal in General 

Ordinarily there should be an appraisal prior to sale 
of land in which homestead is claimed unless it is clear 
that the claim is unfounded or that the value of the 
land IS not in excess of the homestead exemption 

Under statutes limiting the homestead excmiilion 
to land not exceeding a specified sum in valiu, an 
apinaisal is usually a piercquisite to a sale of bind 
in which a homestead exemption is claimed,^ unless 
the debtor’s demand for homestead is manifestly 
unfounded ^ Under some statutes the creditor must 
apply for an appraisement,"^ but under some stat- 


from debts other than those under 
excuution for which allotment was 
made—McCiae v Felder, CCA SC, 
12 F2d r)54 

93. Mass—Bemis y Dnsroll, 101 
Mdsb 418 

34. Teiin —Beard v Board, 10 Tenn 
App 52 

29 CJ p 9C8 note 24 

Effect of failure to perform duty 

The failure of the officer making 
the sale to observe statutory require¬ 
ments relative to setting apait of the 
homestead will not deprive the home- 
stiad claimant of his rights 
K\ —Greenhill’s Adm’rs v Oppen- 
heimer. 72 S W 2d 1037, 266 Ky 
221 

Term—^Beaid v Beard, 10 Tenn App 
62 

Where no homestead exists the 

sheriiC has no power to set aside a 
honu stfad—Diiks v Venenga, 202 N 
AV 841, 228 Iowa 567 

95. Okl —J<''int rty v First Nat Bank, 
21S P 859, 92 Okl 102, 32 ALR 
132 () 

T< X -W'hite V Gleim, Civ App , 138 
S \V 2d 914, ciror dismissed, judg¬ 
ment coriect 

Duty of officer 

Under some statutes the levying 
0111(01 should apprise the debtor of 
his right to stlect his homestead — 
Stinson V Call, 03 S^V 72'), 163 Mo 
323--29 C J p 9(dJ note 40 
Acts held not to constitute selec. 
tiOB by debtor —Rossing v Barson, 
202 NW 711, 162 Minn 176 
CtouolnslveBess of selection 

Judgment debtoi’s atkition of land 
to be allotted to him as homestead, 


made before appraiser’s allotmimt, la 
binding on him — Citizens’ Bank of 
Yancey v Robinson, 161 SE 487, 201 
NC 796 

Zf the creditor is dissatisfied with 
the debtor’s selection, the officer 
should have a survey made, and set 
off the exempt portion in a eompict 
form, including the dwelling house 
and Its appurtenances 
Minn—Rossing v Larson, 202 NW 
711, 162 Minn 176 

Wis—TVIvors V Ford, 22 AVis 139— 
Herrick v Graves, 16 AVis 157 

Bight of creditors to contest selec¬ 
tion 

Where landowneis, within statutory 
time after lew of execution, present¬ 
ed to sheriff selection ol honiesUad, 
which was ignored, attaching credi¬ 
tors could not contest selection so 
made — Roasiiig v Larson, 202 N W 
711, 162 Minn 176 

96. Ky —Bennett V. Baird, 81 Ky 
554 

Wis—Myers V Ford, 22 AVis 139 

97. Kv —Bennett v EcUid, 81 K> 
554 

29 C J p 969 note 28 

98 . Iowa—Townsend v Blani hard, 
90 NW 519, 117 Iowa 30 

Okl—Finer t\ v First Nat Bank, 218 
P 859, 92 Okl 102, 32 ALR 1126 
"J'ex—Reed v Mahonc, Civ App , 281 
SAV 277 

29 C J p 969 note 30. 

99. Tex—White v Glenn, Civ App , 
138 S W 2d 914, error dismissed, 
Judgment correc.U 

1. Minn—Hook v Northwest 
I Thresher Co, 98 N AV. 4G3, 91 

I Minn 482 


St- NC—McCatiless v Flmchum, 4 
S E 359, 98 NC 358 

3. NC—Lute V Reillv, 65 NC 20 
29 CJ p 969 note 32 

4. NC—Vannoy v ITa\nune, 71 N 
C 128 

SC—King V MrCailey, 10 SE 1 075, 
32 SC 264 

5. Cal—Hiandon v Faria, 279 
192, ')9 Cal App G‘)l 

Miss—Willis V Allen, 95 So 435, 131 
Muss 261 

29 C T p 973 note 32 

Effect of admissions as to value 

AVhere appraisal was asktd if 
homcMfad cxteccjtd value ol lioiiu- 
stead ext'mption, admissions ns to 
value did not lund tnj.1 court, and 
aiipoinlment of appraisers was pT(*p- 
ei—Nc lsen v McKeen, 6 I’2d 333, 
165 Wash 274 

Where an appraisal would serve 
no useful purpose, as where ih(' 
property indivisible, no aj)i)iais,il 
IS n(‘C( ssar> undt r •^oinc homestead 
st LtUt( s 

Cal —Martin v Hildebrand, 212 P 
018. 190 Cal 3C9 

Ky—(libba v Deins, 139 S W 2d 4 30, 
282 Ky 625—PaintsvilJe Nat JtanK 
v Conley, 78 S AV 2d 313, 257 Kv 
425 

6. Mo—ShindJer v Givens, 63 Mo 
394 

7. Cal — Graham v Hunt, 7 P 2d 180, 
119 Cal App 586 

29 CJ p 973 note 35 
Failure of a creditor to ask ap- 
pralsol of piojierty when the debtor 
selects his homestead may estop the 
former later to question the matter 
of value —Wendlcr v. Brenneman, 7 
Alaska 13. 
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iites the rif^ht to ask for an appraisement does not 
ajiply in the case of a levy merely under a writ of 
attachment,* or in an action or suit in the nature 
of a creditors’ bill 

The petition of a creditor for appraisement must 
comply with statutoiy requirements It must be 
verificd^^ and filedwithin the time jirescribed by 
statute,13 and notice must be given to the home¬ 
stead claimant in the manner jirovided by statute 
While the homestead claimant is not required to 
file pleadings in answer to the creditor’s petition,i® 
he may do so,^® and he is entitled to a hearing on 
the petition No formal trial, however, is re¬ 
quired ,1® and if the couit finds that the value of 
the pioperty does not exceed the exemption a refus¬ 
al to appoint appraisers is proper 

Defects and ifieguhnitjes Mere irregiilaiities 
will not necessarily render an appraisal and allot¬ 
ment invalid ,3^ and even if an appraisement is de¬ 
fective it will not invalidate a prior levy 

Inegularilics may be waived by long atciinescencc 
in the aj)piaiscment ami cdlotinent,*^^ |)^ failure 
to question the competency of apjir,users before 
they enter on their duties ,3**^ but no such result 
follows from a ci editor’s acctplaiice of j'^oceeds 
fiom the sale of all his cUbtoi’s projicity, txclud 
ing the homestead,3-^ or fiom a juircbaser at the 
execution sale receiving a sheiiff’s deed in which 
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the officer describes the land as the debtor’s home¬ 
stead 25 

Appraisal in absence of debtor. Where under 
the statute the debtor is entitled to select the home¬ 
stead It has been held that an appraisal and allot¬ 
ment made in his absence not due to any fault of 
his own IS void 26 

d. Jurisdiction 

No court or authority other than that designated 
by statute may exercise original Jurisdiction in the mat¬ 
ter of setting apart homestead premises 

Jurisdiction in respect of allotment or setting 
apart of homestead premises is largely a matter of 
statutory icgulation, and no court or authorit> oth¬ 
er than that designated by statute may exercise 
origimil jurisdiction in this m.ittcr 27 Jn some ju¬ 
risdictions the statutes vest chancery courts wuh ju¬ 
risdiction in respect of setting apart and allotting 
of homestead 28 

As imidental relief. It has been held, where a 
ermrt has acquired jurisdiction of a cause, that it 
may allot homestead W’herc such allotment is a nec¬ 
essary incident to the proper exercise of jurisdic¬ 
tion already acquired on other grounds ,2*^ but it is 
also held th.it, where the court has juiisdiction to 
set apart the homesiiad as «:uch mcessary incident, 
It cannot exercise the power to allot homestead un¬ 
less It has actpiired jurisdiction on other grounds 3^’ 


8. Mo—State v Mason, IH Mo \pp 
141 

9. Utah—Cioshy v Anderson, 162 
r 75, 4 9 Utah 107 

20 C J p 973 note 37 

10 . Tal—(iT.'vham v Hunt, 7 P 2d 
IXG, 119 Cal App 586 

11. Cal—Gialuiin v Hunt, supri 

12. Cal-“(4raham v Hunt, supia 

13. Effect of failure to comply with 
statute 

Failurt of Jud^mont creditor to 
perfect Its lew ol execution iiv fil- 
iiifi of petition foT ai)pomtrn< nt of 
apprnisers of di ]>toi's homestend 
piopcrtv within sixt\ days alter Iho 
levy has the effeel of exlintruishini," 
the lien of execution and precludes 
any subsequent levy of execution 
apainst the homestead property 
liased upon the same judgment—- 
Ant*hi V Rule Sons, 107 i’2d 970 
41 Cal App 2d 852—1‘alen \ Palen, 
83 P 2d 36, 28 Cal App 2d 602 

14. Cal—Graham v Hunt, 7 P 2d 
186, 110 Cal App 586 

15. Cal —Stockton Savings & Loan 
Rank V Mello, 256 P 202, 201 Cal 
194 


16 It is uot error to allow the 
homestead clnimaut to file an answer 

111(1 (ontwl the (luestiori \\liethtr tin 
\dilile ot tht hfuneste.id <Xctc‘Js tht 
.amount of the c'X( mption IkIok 
aiqiraisf 1 s arc appointc d — Fram e v 
IloliTibaurn, 102 NW 75, 73 Neb 70, 
motion overruled 104 N W 865, 7 1 
Neb 70 

17. Cal — Stockton Sa%ings Ac Loan 
Dank V Mclio, 256 P 202 201 Cal 
101—Draiidon v Kaiia 270 p l'»2 
00 (^ilApp 501 

Burden of proof is on creditor, pe¬ 
titioning lor apprais<^im nt of debt- 
• >r's hointsttad, to sho.v value ( x- 
tteds ex(mpti(»ii—Sttuklon Savings 
.•v Loan Dank \ Mi llo, 256 r 202, 
201 Cal 104 

18. Cal—Diandori v Fari.i, 279 P 
102, 00 Cal App 591 

19. Nfb—Frame v Hohniiaurn, 102 
N W 75, 71 Neb 70 riiotiori over¬ 
ruled 104 N VV 865. 7,3 Neb 70 

20 NC—Caistarphen v Caistar- 
plun, 137 SF 658, 103 NC 541 

20 C I p 075 note 10 

21 Mo—Straat v Rinkle, 16 Mo 
Ai)p 115 

22. NC—Cox V Boyden, 69 SE 
504, 153 N C 522 
29 C J p 975 note 13 
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§ 217. - Selection, Appointment, and I of the appraisers, the court may appoint another 


Competency of Appraisers 

Appraisers must be selected and appointed in the 
manner prescribed by statute. They should be compe¬ 
tent and disinterested persoirs. 

The officer selecting appraisers represents all 
parties in interest and need not consult the debtor 
respecting the appointment,although he may des¬ 
ignate persons agreed on by both parties to the 
suit Sometimes the appraisal and allotment are 
made by a commissioner^^ or commissioners^^ ap¬ 
pointed by the court. 

Competency and qnahfication The commission¬ 
ers or appraisers must stand neutral between the 
parties in interest,35 and this is so although the stat- 
does not specifically so provide 36 Close kin- 
slip) to either of the parties disqualifies an apprais¬ 
er,37 but remote kinship does not have this ef¬ 
fect 38 An appraiser is not disqualified by tht fact 
that previous to his appointment bv the sheriff he 
was selected by one of the parties 39 commis¬ 

sioners or appiaiscis generally should be freebold- 
ers^^^ or householders,^^ and familiar with the prop¬ 
erty, and, if It IS farming land, with agriculture 
They must be duly sworn^3 officer comiic- 

tent to administer oaths, although not necessarily 
by the one who summons them 

Remedy for uuompctcncy In case an appointu* 
IS incompetent oi disciualificd, cither p«irty m.i} 
move the court to vacate his api)ointment,‘*5 or, if 
an ap|)iaisal and allotment h,ive been m<ide, to set 
them fisulc 

In cau' of vacancy caused by the absence of one 


without further notice.^*^ 

§ 218. - Powers, Duties, and Determina¬ 

tion of Appraisers 

a In general 

b Description of homestead 

a. In General 

It is the function of commissioners or appraisers to 
set off the homestead This should be done in the man¬ 
ner prescribed by law 

The extent of the authority of the commission¬ 
ers or a])i)iaisers is to set off the homestead It is 
not within their province to attcinjit to determine 
the rights of the lespective parties who may b(' in¬ 
terested in the properly or the piocecds thereof, 
these matters being fur the determination of the 
courtThe fact that the appraisers failed to pro- 
ce‘e'd according to the statutes does not dcjinve 
claimant of his right to homestead, as this right is 
safeguaieled by the constitution and statutes enact¬ 
ed thereunder,^® after a futile attempt to set off 
homestead this right is as inviolate as it was be¬ 
fore •''>1 

Only so much land should be set apart as exempt 
as is iiermitted by law53 v\bether oi not thtu is 
opiiosition ]n setting out the homeste.ul it should 
be carved only from the tract le\ied on,5* and if it 
IS taken freiin different parcels of farming land the 
several tracts should be thrown togdbei if prac¬ 
ticable In some jurisdictions the assignment may 
be of uncTK umbci eel rather than e nciimbei eel land,5t> 
although the latter contains the elebtoi’s duelling 


31. in—Cumminffs v Burleson, 78 
Ill 2Sl 

32 111--Iiillmnn \ 'Will Countv 

Nat B.ink, L\S NIC 'MG, 139 III 
2G9, afritmiiife 'lb Ill App 27U 

33. Ill— (iuinn v I’eople, 34 NIC 
IIS, 116 Ill J75 

34. Kv —rtilej ^ Smith H S AV 8G9. 
9 K\ I. Gin 

Mmss— 1‘ittslKld Iwink V Howk 4 
Alhn 317 

35 T^nn—Wilson v Bowe, 7 

Col<l^^ mi 

29 e’ j 1) ‘)7: iiott 54 

36 Ill - r (Hold V Ilainson, 160 
Ill App J07 

37. T(nn—\\ iKon v. Lowe, 7 

Coldw 153 

30. NC — Chambers v Tenland 74 

NC 340 

39 . Miss — Edwards Bros v Bilbo, 
103 So 209, 138 Miss 484. 


40. Tenn —^W'llson v Lowe, 7 

Coldw 153 

29 C T p 974 note 58 

41. Ill—Newnicin v Willitts, 78 Ill 
397—Mooney v Moiicirtv, 3b Ill 
Api» 175 

42. Misc(—Wi^^enicin v T’arker, 19 
So ]02, 73 Mis.s ilH 

43. N C —Cobk V Thoin, 72 N C 
121 — Smith V Ilunl. 68 N C 482 

44 Ill —Dillnicin a AVill County 
Nat B ink, J8 NE 946. 139 Ill 
2b9, attlrniiiiK 36 ill \pp 272— 
iJillm.-in \ Will Counly, 27 N E 
109(1, 138 Ill 282, aflirnnnfe: 38 III 
App 666 

45. Cal—liar Her v Bassford, 78 T 
1038 145 Cal 529 

46. Statutory remedy 

If an ainuunltt m not qualified or 
Is piejudiet'd, the injund person's 
remedv. und(i tht st'jlute, is by affi¬ 
davit ot incoriett allotment—Ed- 
waidb Bros v Bilbo. 103 So 209, 
138 Miss 484 


47. Cal -Ilarrirr v Brissloid, 78 1' 
10*18, 145 Cul 529 

48 low.*! — iMf Cifo Kin \ Wutzt 11 , 
J9 N W 62 1, 70 Jowri 7J ! 

29 C .1 p 971 note b6 

49. Iowa—McCiackm v Wcitz<‘ll, 
‘‘Uprn 

29 CJ J, 074 nob 07 

50. SC—Njxon Mrotc rv Co v 

Sii inn, 94 SIC 5-M, 108 H C 329 

29 C I p 974 note 08 

51. S f’—Ni\nn e;rof('!v Co v 

Spann, supra 

52 Cal —In rt Lu49 >> 211, 

117 Cal '152, 59 Am S R 19() 

Amount and ext* nt .f horufsitad 
seneially st i supra H 5b 62 

53. Cal—In rt LiKt^f’1, su])ia 

54. Mo—Shacklett v S( ott, 23 l^lo 
App 322 

55. Kj —Burn^ v H('ffrnnn 3 Ky L 
696 

56. NC—Flora v. Kobbin&, 93 N C 
38. 
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house If the owner surveys and selects a larp^cr 
quantity than he should, and refuses to designate 
what portion is to be treated as excess, the court, by 
Its proper officers, may cut off such excess from 
whatever part it sees fit,^^ 

If ihc homestead claimant is a life tenant of the 
whole tract, an amount may be set off to which the 
fec-simplc title is equal to the statutory exemp¬ 
tion 

Homestead of tenant in cowman The homestead 
interest in lands owned by a debtor as tenant in 
common with others may not be set off, as it is im¬ 
possible for the ai)praisers to obey the direction of 
the statute to set off the homestead by metes and 
bounds and apjiraisers lack power to effect a par¬ 
tition 60 

Suhjcctinq to easement The homestead may be 
subiected to a perpetual easement for passage to 
and from the residue of the tract, if this can be 
done without injury to the homestead right 6^ 

Value of homestead The value of the premises 
in winch the homestead is claimed, when material, 
sliould lie determined with exactness,62 although it 
has been said that the appraisers should not hold to 
a fr.ictional nicety in estimating the value of the 
pro])trly62 The ^idne of buildings erected on the 
land should be considered 64 According to some 
decisions encumbrances existing against the land 
when the debt in question is reduced to judgment 
should be taken into account by the appraisers in 
setting apart the homestead,6t» and if this is not 
done the lemedy of an execution debtor is to pro¬ 
ceed by motion in the same cause to have it de)ne,66 
but the view has been taken that this is solely a 
function of the court,67 that appraisers appointed to 
set .ijiart honustead cannot take any notice of liens 
oMsting against the property,6^ and that li the aj)- 


praisers considered mortgages on the property in 
thtir apjiraisal the proceeding is void 69 The value 
of the homestead is to be estimated at the time of 
making the claim, which must be at the time of or 
after a levy and before sale 70 

b. Description of Homestead 

The premises set apart as a homestead should be 
properly described. 

It has been held that any description of th(‘ land 
set apart as a homestead which will enable it to be 
located is sufficient, even though the boundaries are 
not given as accurately as possible 71 However, at 
least this much is necessary. An assignment of 
homestead is void for uncertainty that does not de¬ 
scribe the homestead by metes and bounds or give 
any description by which it can be defined 72 Un¬ 
der some homestead provisions it has been held to 
be the duty of the appraisers, when possible and 
feasible, to set off the homestead by metes and 
bounds *^2 However, a statute which requires the 
homestead to be fixed by metes and bounds applies 
only to lands held in severalty which are capable of 
such a descnption,74 and if the land cannot be de¬ 
scribed by metes and bounds any description which 
IS sufficient to identify it will suffice '^6 

§ 219. - - Report and Proceedings Thereon 

a In general 

b Ajijiroval, setting aside, and reapprais¬ 
al 

a. In General 

Ordinarily the appraisers must report their action 
to the court or other statutory authority The report 
must comply with statutory requirements. Ordinarily it 
need not be recorded 

The ajijiraistrs usually are rtcjuired by st.itute to 
icjiort their action to the court, or other statutory 


57 Nr—Flora V Rolibins, supra 

58. T< X—Hobb v, Robb, Civ App , 
62 SW 126 

59 Ohio- Korns v Linden, 23 Ohio 
CirCt 162 

60. SC—Kaddv v Wall, 3 00 SE 
1')7. JS3 SC 220—Union v Enj;- 
Ibh, 121 SE 7S2, 128 SC .332 

61. Mo—Sch.'iener v. Ueldsmoicr, 9 
Mo App 13tS 

62. Cal —Gary v. Eastabrook, 6 Cal 
157 

63. Ala —romroy v. Bunting, 42 
Ala J.50 

29 CJ p 974 note 76 

64. N C —Ray v Thornton, 96 N C 
571 

20 C .T p 074 note 77 

Gfl trim nation of value in general 
see supra 6 62. 


65. Mo—Houf V Brown, 71 SW 
125 171 Mo 207 

20 C T p 074 note 78 
I)t teniiinalion ol value in gener.'rl 
see supra § 02 

66. Mo—Mevfr v Nickerson, 14 S 
W 188, 101 Mo 184 

67. SC—Nixon GTOcel^ Co v 

Spann 94 SE 531, J08 SC 120 

68. SC—Harrison v. Caudlt, J.10 
SE 812 141 SC 107 

IflexLs regarded as not existing 

The hoirit •■'If ad should be alkdttd 
subject to, and burdened with, prior 
encurnbrant es as though they did not 
exist—Millei V Little 104 SK 02, 
212 N C 013—Crow v Morgan 185 
S P: 668, 210 NC 163—Virginia- 
e'arolina Chemical Corporation v. 
SLuait, 157 SE 608. 200 N C. 490. 
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authority, which thereupon confirms it or sets it 
aside.^* 

Requisites of report in general. While the report 
should comply with statutory requirements,'^'^ mere 
irregularities will not invalidate it Thus the 
omission of appraisers to assert in their report the 
date of allotment is not fatal and it is not a fa¬ 
tal irregularity that the attorney of the creditor 
wrote the appraiser’s report 

Recording report. Statutory provisions for re¬ 
cording the report arc directory only, when the 
statute also provides for filing the report with the 
judgment roll in the action brought against the debt¬ 
or, in which action the homestead is claimed and 
secured 

Second report and allotment When a homestead 
has been allotted, the report has been registered, 
and the time for filing exceptions has passed, a sec¬ 
ond report and allotment must be treated as void, 
even though the second report may be under a 
judgment docketed after the first report 

b. Approval, Setting Aside, and Reappraisal 

(1) In general 

(2) Proceedings 


(3) Effect of approval or of setting 
aside; reappraiscment 

(1) In General 

When a report allotting homestead Is presented to 
the court, it may approve the report or, for good cause, 
set It aside and direct a reallotment 

When a report allotting homestead is presented 
to the court it may ajiprove the report or, where 
there is good cause to do so, it may set the report 
aside and direct a rcallotment,®^ or it may itself 
fix the amount of the allotment It has been held 
that good cause for setting the report aside is shown 
where it appears that the appraisers were incompe¬ 
tent or not duly qualified,*^® that the appraisers 
set off two tracts of the statutory size instead of 
one,^*^ that their valuation of the premises is gross¬ 
ly excessive or inadequate,®^ or that the allotment 
IS void for uncertainty®^ Ordinarily, however, the 
court will not disturb the sworn leport of commis¬ 
sioners in the absence of some element of fraiid,^** 
or serious mistake on their jiart,*^^ or some sub¬ 
stantial defect in the proceedings The fact that 
the homestead might have been allotted so that it 
would be more convenient for the claim.ml con¬ 
stitutes no giound for setting aside the report ^>3 


76. Mo—("hildprs v PickenpauKh, 
118 SW 478, 210 Mo 4r)ri 

29 C J p 975 note 2 
To what court report made 
Wht*r(‘ a judi;rn(.nt obtained in one 
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held sufh( i<>nt —Crouch v. Crouch, 76 
« E 482, HO N C 447 
Property not dlvlalhle 

AVhere the appT.ii-^ers find that 
the pi<iYns»-s cannot be divided so as 
to het off the homestead without in¬ 
jury to Uie remainder, they must 
make leturn of their appraisal to- 
Mreth(‘r yviUi such lindintJ —Nixon 
(luxtiv Co V Spann, 94 SE 531, 
lOK SC V2[\ 

77. Report hy majority held sulIU 
cient 

SC —Hleoklev v Shirley, 36 SE 503, 
58 S ('' 52—Caiolma Sa\ Hank v 
Evcin*^, (> SE 321, 28 SC 521 
Settiner apart personalty 
In somi bLates the report should 
set apart the jiersonal property of 
the dt btor which is exempt—Hinck¬ 
ley V Shirley ^6 S E 503, 58 S C .52 

^ NC—Heavnns \ Coodruh, 3 S 
E 516, 98 N r 217 

79. N C —Hcavans v. Goodrich, su¬ 
pra 

8a Ill — Dillman v W'^iH County 
Nat Kank, 28 NE 946, 139 Ill 
269, afflrmjng- 36 Ill App 272. 


81. NC—Car«starphtn v Car star- 
phfn. 137 SE 658, 193 NC 541 

29 C T p 075 not( 6 

82. NC--Thornton v Vanstory, 12 
S E 203, 107 N C 531 

83. An. appro\al may be shown by 
an order that the leiiort be received 
and recorded, wiiere no exceptions 
h.avc been filed—Doss'v v T’ltman, 
2 So 413, 81 Ala 3S1—29 J p 977 
no If 55 

84. Tenn—Tremton AVhoie.sale Gro- 
eerv Co \ Arnold, 126 S W 2d 364, 
21 Tc nn App 29 

29 C T p 976 note 21 
This may he done any number of 
times in analoRy to the pranting- of 
new trials—KerchncT V Sins]etar\, 
15 St^ .535 

85 Kv —Paintsvillo Nat Hank v 
Conley, 78 S W' 2d 31 t, 257 Kv 
4 25—Mount v Fourth Street Hank, 
IGl S VV 220, 156 Kv 503 
86 . Miss—Edwards Hros v Bilbo, 
103 So 209, 1 J8 Miss 481 
29 CJ p 976 note 23 

87 Miss —Fertruson v. Ferguson, 5 
So 514 

88 - Ky —McMillan, ilazen «S. Co v 
Noe. 270 S W 799, 208 Ky 3J4 
The report of appraisers is not 
conclusl\e on the question of value 
as against a direct piotifdinK for a 
revaluation—Sthacllci v Helds- 
meier, 9 Mo App 438—29 C J, p 977 
note 48 


A mere mistake in Judgment on 

th(‘ part of thf‘ appr,users on the 
question of value, however, is not 
«:round for disturlnng tbeir allot¬ 
ment of bonif stead— (low dv v Jolin- 
son 4 7 S VV' 624, 104 Ky 618 20 Kv 
L. 997, 44 ERA 400—29 CJ p 977 
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89. N C —Coble v Tborri, 72 N C 
121 

29 C J p 976 note 25 

90. K\ —TulJv v Trimbii, 19.3 S 
W 6.59, 175 Kv 30 

29 C .1 p 976 not. 41 

91 Ry —Tullv V Trimble, supra 

92. NC—Smith V. Hunt, 68 N C. 
4 82 

Disreg'arding' former decree flxingf 
value as substantial error 

Where former decree fixc'd the 
valiu of land and impr o\ ement s 
sought to be set aside ,ts Iionust«ad 
in an amount in fXco-.s of one thou¬ 
sand dollars thanctlior was m error 
in accepting commissioners* rcjioit 
tiMng the value of Itie J.ind at less 
Ih.in one thousand dcjlJars, and 
should have sustained exceptions 
Ihc'reto and ai)i>oiriti>d now commis¬ 
sioners with si»ecitic diiections that 
toriiier decree lidd fi\-d v.iluc* of land 
in exc c'ss of one thousand dollars — 
Trenton Whob*sale Grocery Co v. 
Arnold 126 W 2d .164. 2.3 Tenn* 

App 29 

93. N C.—Kay V. Thornton, 95 N C 
671. 
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(2) Proceedings 

Either party may apply by motion to have a report 
allotting homestead set aside. The application must 
comply with statutory requirements The paities are 
entitled to a hearing on the application, and usually the 
court's ruling Is subject to review 

Either party may in a projier case apply by mo¬ 
tion^ ^ or otherwise as provided by to have the 

report of appraisers or cominissioners set aside and 
a new appraisement and allotment made The ap¬ 
plication must be made in strict conformity with 
the requirements of the statute It must be filed 
within the time prescribed by statute,‘‘^7 within a 
reasonable time, if no time is fixed by statute If 
the debtor objects to the value staled in the report 
he should except at the tirac'‘^9 cannot after¬ 
ward show on a claim for further exemption that 
the jiroperty assigned was not of the value stated m 
the return ^ 

Sufii(icncy of allegations, exceptions The ap- 
filication must alltge fads sufficient to bring the 
apjdicant within the scope of the statute permit¬ 
ting It 2 Exceptions to the report of appraisers may 
be filed in an action wherein a judgment has been 
rendered against the debtor by a creditor who has 
a suit then iicnding ^ I’-xceptions must set out the 
facts on which th(y arc base{l ^ 

bihnq and notnc of exceptions Ordinarily ex¬ 
ceptions must lie filed, pcrsoind service on the ad- 
vltsc party being insiifilc icnl''' If a dissatisfied 
party has filed exceptions and they have been placed 
on the court Crilcndar a reason.iblc time before the 
commencement of the next term, no notice of such 
filing need hi given to the adversary ^ 

Notice Iff trial It has been held that the filing 
of exceptions to the rejiort will constitute sufficient 
notice of trial 

TIcuring As the duly of apiuaisers is confined to 


determining value and allotting homestead bounds, 
as explained supra § 218, these are the only ques¬ 
tions presented to the court on a hearing of objec¬ 
tions to the appraisers’ report,^ and the equities of 
the parties will not be adjudicated by the court on 
such hearing 9 

Under some statutes questions arising on excep¬ 
tions must be tried by the court on evidence adduced 
and testimony taken in open court One who ex¬ 
cepts to the report of commissioners setting off to 
her as homestead only part of a tract claimed on 
the ground that the value of the entire tract did 
not exceed the statutory exemption may give evi¬ 
dence as to the value The court in passing on a 
report need not hear evidence showing an unwise 
division of the land, where the facts sought to be 
jiroved would not warrant a recommittal of the re¬ 
port ^2 

Reznew Where a review by appeal or otherwise 
IS allowed from the approval or disapproval of a 
report of appraisers, the rules governing review 
in courts of last resort ordiiicirily are controlling 
Accordingly all presumjitions are indulged in favor 
of the regularity of the appraisers’ appointment and 
qualifications and, where i>roof of value of the 
premises is conflicting, the jiulgment of the lower 
court refusing to interfere with the npjjraisers’ val¬ 
uation will not he dislurhcd nor will the appel¬ 
late court consider an exception to the report in 
the ahsciice of facts in the record supporting the 
objection 

(3) Effect of Approval or of Setting Aside, 
Rcappraisement 

An approval of a report allotting homestead fixes the 
homestead limits A disapproval nullifies the appraisers' 
action If reappraisement is ordered, new appraisers 
will be appointed 

When exceptions are o\criiikd and the report of 
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4. St"—llleckle\ v .Shirle>, 36 S 

K 50], .'»S SC '52 

5. SC—Ex parit Rrin’^ey, 32 SK 

522. .51 SC r>17 

29 C T p 07l) note^ 3 1, 35 

6. S (" -Bl((klo\ V Shirley. 36 SE 
503 iS S C 52 

29 CJ p 976 noti 3 6 

7. SC—JUtckiev V ShirloA, supr.i 

29 CJ p 976 note .37 

8 N C’’ — \iken V (Jardnei, 12 SE 

2^0, 107 N i" 236—Ua> v Thorn¬ 
ton, 96 NC 571 

9. N C —Aiken v Gardner, 12 S E 
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2 50 107 NC 2 36—Rr> v Thorn¬ 

ton. 9.5 NC 671 

10. SC—P.licklev V Shirley, 36 S 
E 503, 5S SC r.2 

Evidence held Buffleient to show 
undervaluation— MiMillan, Hazen & 
(\> \ Not 270 SW 700, 208 Kv 314 

11. Kv — lloican v Hopan, 44 SW 

953 10 Kv L 1960 

12. Mass—AV.arren v Greenwood, 

121 Mass 112 

la SC"—Name v Hill, 1 SE 897, 
26 SC 227 

14. SC—Nance v Hill, supra 

15, Kv —Hui^sles V Robinson, 57 S 
W 619, 22 Kv L 4.37 

la S C —Biecklev v Shirlo, 36 S 
E 503, 58 S C 62. 
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commissioners or appraisers allottmfr homestead is 
confirmed, the rig-ht to the homestead is complete, 
and the homestead limits become fixed On the 
other hand, when the report is set aside the debtor 
IS left where he was before the appraisers* ac¬ 
tion 

Reappraiscment If a reappraisement is ordered, 
the new appraisers may be appointed by the court 
at the suggestion of the judgment creditor and with¬ 
out notice to the debtor 20 

§ 220. - Operation and Effect 

a Ill general 
b Collateral attack 

a. In General 

An assignment of homestead has the effect of desig¬ 
nating the homestead. In some Jurisdictions the assign¬ 
ment IS conclusive even though there is a subsequent in¬ 
crease or decrease in the value of the homestead as¬ 
signed 

Until the convc>ancc of the homestead is com¬ 
plete It is not too late for another judgment credi¬ 
tor to object and require a reassignment 21 Setting 
apart the homestead does not of itself discharge the 
property from liability for debts where a return 
and record of the allotment proceedings arc re¬ 
quired ,22 nor does the allotment, when completed, 
dcteimine title or create the exemption, since it is 
only a method of designating the homestead and 
ascert.iining the excess 23 Where a mortgaged 
homestead is levied on and appraised, necessarily 
subject to jinor recorded encumbrances, it will be 
inferred that the mortgages were considered both 
on the appraisal and at the sale 24 

Conclnsivcnc^s of assignment in general The 
debtor, failing to except to, or appeal fiom, the 
assignment, is estopped to question it ,2*'> nor can 
a creditor levy an execution thereafter against the 


land or demand a reassignment of homestead,2® un¬ 
less the allotment proceedings were under a void 
statute27 or the conditions existing when they were 
had have since materially changed 28 

Increase or decrease in value of homestead allot¬ 
ted Where a homestead has been assigned to a 
debtor and subsequently it increases in value so as 
to be worth more than the statutory limit, it may be 
reassigned in some jurisdictions and the excess ap¬ 
plied to the payment of the homesteader’s debts,29 
and in these jurisdictions, if the assigned home¬ 
stead depreciates in value, the homes!eader may 
add to It and claim a revaluation 20 Jn other ju¬ 
risdictions, however, the rule is that no reallotment 
of homestead is allowable where no fraud or want 
of jurisdiction appears and there is no specific stat¬ 
utory provision sanctioning it, even though the 
premises have, since the original allotment, in- 
creased^i or dccrcased22 m value. 

b. Collateral Attack 

Usually a homestead allotment is not open to collat¬ 
eral attack except where it is absolutely void 

As a general rule, neither the debtor nor the 
creditor can attack the appraisal and allotment by 
collateral proceedings, but should address objec¬ 
tions directly and in the same proceeding to the 
court receiving the report 23 Nevertheless, where 
the court or body assigning hfimestead is without 
jurisdiction of the subject matter, the attempted 
adjudication is void and subject to collateral at¬ 
tack ,24 and It has been held that a proceeding by 
a judgment creditor against his debtor and his gran¬ 
tee, to whom the sheriff had allotted a homestead, 
to have the allotment declared void, and to direct 
the sheriff to proceed with a sale of such lots un¬ 
der the execution in his hands, will not be dis¬ 
missed on the ground that plaintiff should have pro¬ 
ceeded by a motion in the cause 25 


17. Mo—rhildeis v Pickenpaueh, 

IIS S\V 17S, 219 Mo 155 
SC*—Ciillpr V ('•nm 30 SE 635, 62 

S C 574 

18 Mo—Childers v rickenpau^jh, 

IIK S? \V 47S, 219 Mo 455 

Rmssignment tjf homeslead by rea¬ 
son ('f subsequent increase or de- 
( rc ase in value pee infra § 220 

19 Mo—Childers v Pnkenpaugh, 

supiH 

20. SC p'ute Ellus. 20 SC 344 

21. S C —-J:\ p.nlt LummuM Cotton 
Gin Co, 106 SE Sbl 116 SC 64 

20 C,T p 977 nott 67 

22 . US — McCrae v Ft Idei, C C A S 
C 12 F2d 554 

29 CJ p 977 note 68. 


23 . NC—Lamliert v Kinnerv, 74 N 
C 3t8 

20 CJ p 077 note 69 

24 . Mich — Lieblien v Hansen, 144 
NW 106, 17S Mich 11 

25. NC—Whilthead v Spivty, 9 S 
E 310, 103 N C 66 

20 CJ p 977 note 73 

26 Kv—Caldwell v Tavlor, 32 S 
W 678 17 Kv L. 781 

29 CJ p 977 note 71 

27 . NC—Gh»*cn v Suminey, 80 N C 
187 

28 . Ala—McClarm v Anderson, 16 
So 639, 104 Ala 201 

29 . Mo —Childers v Pickenpaugh, 
118 S W 478 219 Mo 155 

29 CJ p 976 note 46 
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30 . Mo—Beckner v Rule, 3 SW 
400, 01 Mo 62 

31 . Ky —Wilson v Newberry, 38 S 
W2d 695, 238 K> 6i5 

29 (’J p 977 note 4 6 

32 . NC—Wilson v Newberry, .38 S 
W2d 60.5, 238 Ky 635—Shoaf v 
Frost 31 SE 653, 123 NC 343 

33 . Ky—Wilson v Newberiy, 38 S 
W 2d 605, 238 Ky 635 

20 CJ p 0 7S note 77 

34 . Iowa—Ihiks v Venenga, 292 N 
W 841, 228 Iowa 557 

SC—Nixon (Grocery Co v Spann, 94 
SE 531, 108 SC 320 

35 . NC—Chadbourn Sash, Door & 
Dumber Co v I'arker, 69 S E 1, 
153 N C 130 

29 CJ p 978 note 79. 
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§ 221. -Claiming Succesaive Exemptions 

While a homesteader Is not entitled to auccenive 
exemptions, he may sometimes make successive claims 
to different parcels of land In order to obtain the full 
quantum allowed by statute. 

The debtor is not entitled to successive exemp¬ 
tions,^6 but he may sometimes make successive 
claims to different parcels of land in order to se¬ 
cure the full quantum allowed by statute 37 

§ 222. Disposition of Property and Rights of 
Purchasers 

Under the practice prevailing in some, but not all. 
Jurisdictions, where the value of property including a 
homestead exceeds the amount of the homestead exemp> 
tion, the court may order a sale of the whole property 
and apportion the proceeds as between the homestead 
debtor and his creditor. 

Not in but in many states it has been held 

that, where the value of the premises exceeds the 
statutory exemption limit, the court may order a 
sale of the entire premises and direct a proper di¬ 
vision of the proceeds for the jmrjiose of segregat¬ 
ing^ the value of the excess from that of the ex¬ 
emption,although It IS also recognized that in¬ 
stead of ordering a sale of the premises the debtor 
may be allowed to retain the premises on proper 
conditions,'*but cannot be compelled against his 
wishes to sell his own iiitcrcst^i or to buy that of 
the creditor The order of sale should specify the 
poition of lands exempt,^3 if die entire prop 

erty IS sold the terms of sale should bo cash, at 
le.ist to the amount of the homestead exein^ition 
Jf a sale of the whole properly does not bring an 
amount in excess of the exem]>tion, it should be 


abandoned and no further proceedings taken but 
if the sale brings more than the statutory exemp¬ 
tion the officer conducting the sale should, out of 
Its proceeds, pay the amount of the homestead ex¬ 
emption to the execution debtor.^^ Where, follow¬ 
ing a sale of property, plaintiffs have not in fact 
been deprived of their homestead but still occupy 
it with title thereto, they may not maintain a suit 
against the sheriff to recover part of the proceeds 
of the salc.^'^ 

§ 223. - Sale of Property Subject to 

Homestead Right 

Under some statutes no sale of the residence prop¬ 
erty can be made subject to the homestead right; but 
under other homestead laws such a sale is allowed 

Under some statutes no sale of the residence 
properly can be made subject to the homestead 
right hut under other homestead laws such a 
sale IS allowed,^® apparently on the theory that the 
homestead is not an estate in land 

§ 224. - Retaining Property beyond Ex¬ 

emption on Payment of Excess 

A debtor is sometimes permitted by statute to re¬ 
tain the whole of premises including a homestead where 
he pays the excess in value over the statutory exemp¬ 
tion or where he pays rent for the excess 

Where premises including a homestead cannot 
he divided so as to set off the homestead withmit 
injury to the remainder, the debtor under some 
statutes may pay the excess above the statutory 
exemption to his execution creditor and retain the 
property Under other statutes he may retain 


36 N'T—Mai^hliurn v TaishIlo, 29 
S E 371. 122 NO 237. 

2') C.T p 97S note SO 
Rf'issi^fnment ol homc'-tend b\ na- 
f-on of irKiejisc oi iJr-t in val¬ 

ue of honifsttad pirviou'-Iv as- 
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20 C" J p 0 7S note 83 


Substantial excess over exemption 
required 

IL has been .said that the remedy of 
selling homestead property and 
transferring thr* ow^ner’g homestead 
rig'hts to the proceeds should not be 
omploved unless it is deal that there 
will be a substantial excess over the 
amount of tin. bonieslead exemption 
—Hrennecke v Rieinann, Mo , 10.2 S. 
W2d 874, 109 A L R. 1214. 


[ Allowance in lieu of homestead 

Where judg^inent creditor askol 
that liens be marshaled, and a moil- 
KHgee set up a moitpagf on tht ludi;- 
nieni dtbtoi's homestead but did not 
ask for foroc losuT e, judi?ment debt¬ 
or, by virtue of statute, was not en- 
tUltd to a hoinesU n<l exemption ])Ut 
to an allowance of in lieu thi ro¬ 

of— Aikin Loan To v JMuslame, 26 
NE2d 229, 63 Ohio App 227 

Bxeoution purchaser must pay 
amount of homestead exemption Im¬ 
mediately on sale of propi-itv —ML- 
inan v I>islrict Court of Second Ju- 
dieia] Disl m and tor Ali>anv (\)un- 
tV, 25 1 J’ 691. 36 Wvo 290 

40. SC—Simonds v Ilaithcork, 2 
SK 616. 26 SC 596 

29 C J p 978 note 8>4 

41. NH—Harney v Leeds, 54 N H 
128 

46. Nil—Barney v Leeds, supra 

43. Ala—Hardy v SiiLliac hei, 62 

Ala 44. 

44. Tex—Wood v Wheelei, 11 Tex 
122 . 


45. Miss —Dopcin v Tooltj, IS.”) So 

783 184 Miss 106 

46. Miss—IioMan v i^oolev, supra 

47. Ill—Staifzewskj v Toman 16 
N'Ji:2d 932 J9fi Ill Ar)p fa02 

48. Kv—Firisei V Stev.ail, J99 S\V 
541, 221 K\ 649 

29 C J p 978 note 91 
In Illinois ihtie ean be no salt of 
the hfunestead pnrnises siibjLi i lo 
tht^ home-.Lead riKbt w litre the piop- 
ertj IS not worth more than the ex¬ 
emption allowed bv atatute—Blas- 
z^llskl V Stai ( w •> 1 1 25 N E 2d 8M, 
37 1 Ill 140—29 r J p 978 note 91 [c] 

49. IVnn—Flatt v Stadler Si Co, 
U Lea 371 

29 ('J P 979 note 92 

60. US—HUuk V Cunan, Ill. 14 
Wall 162 20 L Ed 849 
29 r J p 979 note 93 
Homestead as estate in land set t-u- 
pra § 3 

51. SC — Nixon (Iroterv Co \. 

Spann, 94 S E 531. 108 SC 329 
29 C.J p 979 note 94 
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the premises on the payment of a certain rental to 
the execution crcditor.52 

§ 225. - Rights of Purchasers 

a. In general 

b Under sales in violation of homestead 
laws 

c. Under sale subject to homestead 

d. Right to possession during period of 

redemption 

a. In General 

A purchaser of a homestead at a valid execution sale 
acquires the interest of the homesteader in the prem¬ 
ises. Usually the purchaser may raise the same objec¬ 
tions to the claim of homestead as could the creditor. 

A purchaser at a forced or involuntary sale of 
homestead property may in general raise the same 
objections to the claim of homestead by the debtor 
as could the creditor under whose ludgment he has 
acquired title to the premises •'*3 He cannot be 
forced to accept, in full satisfaction of any sup¬ 
posed liability of the debtor, the latter’s deed re¬ 
leasing homestead rights in the land jiurchased 
nor IS he rendered a tenant in common with a debt¬ 
or to whom upper stories of the family residence 
are allotted as exempt, where the purchaser buys 
the lowTr stones at the execution sale If the s.de 
is valid, the interest acquired by the purchaser is 
that of the homestead claimant freed from the bur¬ 
den of homestead On a sale under execution of 
the debtor’s interest in lands held by him as a ten¬ 
ant in common, the purchaser takes the remainder 
of the debtor’s share in the land left aftci allotting 
to him a homestead in the premises 57 

Time of pasrment 

Suth payment must be ma,de with¬ 
in the time fixed bv law—(’arolina 
Sav It.ink v Evans, 6 S E 3J1, 

SC 521 

If the debtor fails to pay within 
the time prescribed by statute the 
premises mav be sold on execution — 

Barron v English, 121 SE 782, 12S 
S V 332 

52. Ohio—Powell v. Harnblcton, 6 

Ohio Dec (Rf print) 735, 7 Am L 

Rec 605 

Sent begrlns to ran from the time 
an order of sale of the priuniscs was 
issued—I’owell v Hamhleton, supra 
Debtor owning fractional interest 

Where judgment debtor owned a 
two-thirds interest and his wife 
owned a one-third interest in realty, 
fiom which It was impossible to set 
off a homestead by metes and 
bounds, the rights of the jiarties 
were required to be determined by 
the proylsions of the statute* dealing 
with procedure when homestead is 


Where the statute requires a creditor to file an 
affidavit stating that the homestead exceeds a given 
value before he may sell on execution, a purchaser 
at such sale is chargeable with notice whether the 
affidavit has or has not been filed 58 

Grantee of purchaser, A grantee of the purchas¬ 
er acquires no better title than that of the pur¬ 
chaser himself 59 

Phi chase subject to prior assignment of home¬ 
stead A purchaser at a sheriff’s sale is bound by a 
prior assignment of homestead where he buys sub¬ 
ject thereto 

Rcdceminq creditors. Judgment creditors who re¬ 
deem homestead property sold on execution stand 
in the shoes of the purchaser at the execution sale.®^ 

b. Under Sales in Violation of Homestead Laws 

As a general rule a forced or involuntary sale of 
homestead premises m violation of the homestead law 
pa'sses no title to the purchaser. 

The general rule is that a forced or involuntary 
sale of homestead premises in vioLuiuii of the pro¬ 
visions of the homestead law confcis on the pur¬ 
chaser no title thereto^- or any right of posses¬ 
sion ,53 and in consecjucnce he h.is no rights against 
the debtor’s granite,54 even 1 hough llu debtor aban¬ 
dons the pit mists subsequent to the sale A com¬ 
mon «i])plication of the rule is that, where land is 
in fact a homestead of the cxttnt and v.diie al¬ 
lowed by law, and not in excess thereof, an at¬ 
tempted sale thereof is vtiid anti conveys no title 
to the iiurcbascr 55 However, the purchaser’s title 
may be rendered good by acts of the owner which 

59. Tt'X—Sykos v Speer, Ciy App , 
112 SW 122 

20 C 1 p OSO note 10 

60. SC—Me Keown v Carroll, 5 SC 
75 

61. Ill—Starczewski v Toman, 16 
N E 2d 032. 296 111 \pp i.OJ 

62. lowri—Fr urn v Kueny, 207 N 
W 37 2. 201 lowci 32 7 

Mo—Burton y Rook, 63 S W 112, 
162 Mo 502 
29 CJ p 079 note 4 

63. Aik—Hughen v W'alt, 26 Ark 
228 

Wash—Scott V Culberson, 129 P 
886, 72 Wash 36 

64. Ill—HaiTialle v li<*bensb(*rg(*r, 
108 NE 669 267 111 602, altirrnmg 
187 111 App 539 

65. Ill —liar Lwcll v MeDonald, 69 
Ill 293 

Wash —Asher v Sekofsky, 38 P 
1133, 10 Wash 379 

66. Ill—Lindsay y Richards, 163 N 
E 401, 331 111. 483—Biebel Roofing 


not divisible and, if the appraised 
rental value of the* property should 
exceed one hundred dollars pfr an¬ 
num. two-thirds of the excess would 
be subject to the demands of Ih* 
judgment creditor—New Martins¬ 
ville Crocerv Do v Hannibal Stoie 
Co, 29 N'E2d 226, 65 Ohio App 50 

53. Ca—Zorn v Walker, 43 Cla 418 
Rights of purchasers and mortgagees 

under voluntary sale see supra 8^ 
147-151 

54. Til —Meade v Finley, 47 Ill 406 

55. Iowa—McCoimick v Bishop, 28 
low cl 233 

56l Cal—Martin v Hildebrand, 212 
P 618, 190 Cal 369 
Prior valid liens on the property 
are unaffected by the sale —Martin v 
Hildebiand supra 

57. SC'—Mellichamp v Mcllichamp, 
5 SE 331. 28 SC 125 

29 CJ p 979 note 3 

58. Wash —Philbrlck v. Andrews, 35 
P 358, 8 Wash 7. 
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work an estoppel, such as holding out a third per¬ 
son as owner,and a limitation of the rule has 
been recognized in a case where no claim of home¬ 
stead rights was made It has also been held that 
where the statute is otherwise complied with, but 
the sheriff pays over to the homesteader less than 
the required amount, the purchaser’s title is valid 
Further, it has been held that a purchaser’s title 
cannot be defeated on the ground that the land sold 
was exempt from sale, where he purchased at a 
forced sale invalid because the execution was not 
a lien on the property, but there was, in the sheriff’s 
office at the time the execution was improperly 
levied, another writ of the same nature which was 
a lien on the homestead, although not levied and 
not known by such purchaser to exist where 
])ropcrty was sold under two foreclosures in the 
same suit if one of the two liens was valid and 
enforceable against the homestead where a fore¬ 
closure sale of the homestead was made in connec¬ 
tion with other lands without inquiring, as the stat¬ 
ute directed, whether it could be sold separately,*^- 
unless such irregularity injured the person ques¬ 
tioning the sale,'^-'^ or w’here a sheriffs sale made 
under order of sale on foreclosure and under a void 
execution was confirmed and, after exjiiration of 
the redemption period, a deed was executed 

Where the creditors of a vendor who has con¬ 
veyed his homestead extinguish an encumbrance 
thereon, and sell the iiroperty under execution 


against the vendor, the purchaser at the sheriff’s 
sale cannot have the original encumbrance enforced 
against the property in an action brought to set 
aside the sheriff’s deed.*^® 

Failure to make due allotment of homestead. 
Where an appraisal and allotment of homestead are 
required either with or without a claim or demand 
therefor, the rule laid down by the weight of au¬ 
thority, without reference to the extent or value of 
the property sold, is that a sale of the premises with¬ 
out an appraisal and allotment of the homestead 
conveys no title,*^® but in some jurisdictions this rule 
IS operative only with certain qualifications nor 
is the rule applicable, as will be «cen infra subdi¬ 
vision c of this section, in jurisdictions where the 
sale may be made subject to homestead rights 

Rc(ovcry back of purchase money When the 
homestead has been unlawfully sold and the exemp- 
tioner recovers it back from the purchaser, the lat¬ 
ter is entitled to recover from the exemptioner the 
purchase money which was applied in satisfaction 
of the judgment against the exemptioner 

c. Under Sale Subject to Homestead 

If a homestead can properly be sold subject to the 
debtor's statutory rights, the purchaser obtains title, 
even though no allotment was previously made 

If a homestead can properly be sold sub|cct to 
the debtor’s statutory rights under principles dis¬ 
cussed supra § 223, the purchaser obtains title, even 


Co V Pntchott, 30 NEl'd 106 307 
111 ^pp 217, trinsfoT rod, soe 2) 
X E 2d 800. 373 Til 214—Stnrrzow- 
ski V Toman, 16 N E 2d 932, 296 
Ill \pp 602 
29 C J p 980 note 8 

67. Tc\—nvi\or \ Fole\, Civ App , 
3.S S W 820 

68. Ark—Snider \ Martin 17 S \V 
712, 65 Ark 139 

29 CJ p 980 note 13 

69. Ill—lohnson v Muntz, 4 N E'’d 
826, 364 Ill 482 

Adjustment of equities 

Noncotnpljance with ^tHtllte rt'quir- 
ini? pa>nitnt of one thousand dollars 
to debtor in satislaction of his home- 
ste.id right on exec ution sale of 
homestead having value of more than 
one thousand dollars did not render 
sale void, and, where it was brought 
111 rjuestion in suit in chant ery, court, 
in exercise of its equitable powers, 
could adjust rights of parties as cir- 
cumstarwes required—Johnson v 
Muntz, supra 

70 S —Agnew v Adams, 17 S C 
364 

71. Ill—Silsbee v Lucas, 36 Ill 462 
29 rj p 9S0 note 15 
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72 Wis —Lloyd V Frank, 30 Wis 
306 

20 CJ p 980 note 16 

73. Wis—Llovd V Frank supra 

74. Kan—Catlin v Peering 170 P 
396, 102 Kan 266 

75. Mo—liec kmann v Meyer, 7 Mo 
App 677, affirmed 75 Mo 333 

70. Minn—Kipp v Bullard, 11 N W' 
364, 3(» Minn 84 
29 CJ p 980 note 22 
Appraisal and allotment g*‘nerall> 
see supra §§ 216-221 
77. SC—Martin v Bowie, 16 S E 
736, 37 SC 102 
29 CJ p 981 note 23 fv! 

Zn Georgia where, pending appli¬ 
cation of the head of a familv to 
have a homestead set apeirt for the 
family m accordance with the statu¬ 
tory provisions, the land was sold at 
sheriff's sale, a purchaser with no¬ 
tice that the application was pending 
takes title to the property subject to 
the encumbrance of the homes*-“id 
when properly laid off —Rogers y 
Kinisev, 171 SE 707 177 Ga 819— 

Rcigers y Kimse>, 13.> SE 497, 163 
Ga 146—29 CJ p 981 note 23 [aj 
In Zllinoli 

(1) A sale under execution of the 
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judgment debtor’s homestead with¬ 
out observing the requrioments of 
the statute conyeys no title capable 
of being asserted in a court of law 
whether or not the premises sold ex¬ 
ceed in value or extent the exemp¬ 
tion allowed bv the statutes—Diets 

V Hagler, 141 VE 194, 309 Ill 381 
—Biebe] Roofing Co v Pritchett, 30 
N E 2d 196. 307 Ill App 217 trans¬ 
ferred. see 25 N E 2d 800. 373 Ill 211 
—Starezewski v Tornan 16 N E 2d 
932, 2 96 111 App 60 2—Claylnn v Max- 
ey. 2 N K 2d 583. 284 Ill App 658— 
29 CJ p 981 note 23 [bj (1) 

(2) But title to so much of the 
propcrlv '“.old as is in ex( es.s of the 
exemption will be recognized and en¬ 
forced in equUv, either by setting oft 
a homestead or, if the premises are 
not susceptible ot division h> requir¬ 
ing tht juirchasei to pay the value 
of the exemption to the judgment 
debtor —Voss v Rezgis, 175 NE 
700 , 143 Ill 451—Lindsay v Rich¬ 

ards, 163 N E 401, 331 Ill 483—Diets 

V Hagler, 141 N E 194, .109 Ill 381 
—Stare zew ski v Toman, supra—29 C 
J p 981 note 23 [b] t2) 

78. Tex—Cline v Upton, 59 Tex 27 
29 C J p 980 note 20 
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though no allotment was previously made.*^® In 
some jurisdictions he becomes a tenant m common 
with the homesteader and entitled to share equally 
in crops growing at the confirmation of the sale.*® 
He IS not entitled to compensation, however, for 
improvements erected by him on the land before his 
complete rights as owner mature,*^ and, if he buys 
the undivided interest of the dcbtoi subject to the 
homestead, the latter may be set off from the por¬ 
tion allotted to such purchaser on partition *- 
Where there is in fact and in law no homestead, a 
sale of premises in which the homestead is claimed 
subject to the right of homestead jiasses the fee 
to the purchaser under the sheriff’s deed ** The 
purchaser of property subject to a mortgaged home¬ 
stead right c.in redeem the property only m the 
manner prescribed by st.itute 

d. Right to Possession during Period of Re¬ 
demption 

Under the statutes In some Jurisdictions a homestead 
claimant ordinarily is entitled to possession of the home¬ 
stead premises during the period of redemption fiom 
execution or mortgage foreclosure sale 


Where homestead property is sold under execu¬ 
tion, a claim of homestead filed prior to judgment 
ordinarily carries with it the right of the judgment 
debtor to occupy the premises during the period 
of redemption This rule, however, is inapplicable 
where the judgment represents the purchase price 
of the homestead premises 

Where homestead property is sold at a mortgage 
foreclosure sale, the judgment debtor has a right 
under the statutes in some jurisdictions to occupy 
during the redemption period the jiremises used by 
him as a homestead*'^ if the premises are actually 
occupied by him ** Under these statutes proper 
proceedings should be taken by the judgment debt¬ 
or in firdei to establish his right to possession 
Where the homesteader retains possession of farm 
bind during the period of redemption <ind does not 
ledetm, crops raistd by him during such period are 
not subject to a hen in favQr ol the purchaser at 
the foreclosure sale for taxes jiaid by him during 
the period of redemption or for interest accruing 
during such period on his judgment 


79. T^x— U'lss \ Albiight, Civ App , 
50 S W 2d <irror refused 

29 CJ p 981 note 20 

80. Term—O’Brvan v Urown, C^'h A , 
48 SW TIT) 

29 C J p 981 note 27 

81. Ala—Andrews v Mellon, 51 Ala 
100 


82. (3a—King v 

Dillan, 66 

Ga 

131 

83. SC—Bullard 

V Cox, 

101 

S K 

111, 112 SC 192 



84. Ill—Tlutle-r v 

Brown, 

69 

NE 

41, 20.5 Ill 606 

29 C J p 9ol note 

33 



85. AVash- State 

ox rel Rit^hi 

t' V 


Dou^rlas, 89 r 2d 227, 198 Wash 
561 

86. Orautee assumingr grantor’s 
debts 

Jud^niont crodilor who pun hased 
realty at execution sale following 
judpmc'nt asainst i)ur(_ha«^er of real¬ 
ty on an indehtc'dne«is assumed by 
the puichasco as part payment of 
purchase piue of the realty, was en¬ 
titled to \n pul in possession of real¬ 
ty during- period of redemption, a.s 
against purchaser who filed claim of 
homestead prior to entry of judg¬ 
ment —Stale ex rel. Kite hie v Doug¬ 
las, supreu 


87. Statutes creating right held val¬ 
id and effective 

Wash—Tease v Stephens, 21 T 2ci 
294 173 Wash 12 

42 CJ p 270 note 20 
Aetroactlve operation of statute 
The pun baser's right to posse ssion 
during the' rc'dc'iiiption pmod is not 
affected hv a suhsequ<*ntlv enacted 
statute c'ntitling clehlois to posses¬ 
sion of premises occupied as a home¬ 
stead- C'’itiz«ns’ Nat Tank ot Kaun 1 
\ Western Tioan A Ifuilding Co , 208 
T 892, 61 Mont 40 
Who Is “Judgment debtor” 

(1) A pun hast 1 of mortgaged 
piernisfs, win n made a parl\ to the* 
fortelosure suit .and .igalnst whom 
the detrc'e runs, hc'oonifs a “judg- 
rrii'iit dt htor” and is entitled to the 
light of possession under the statute, 
notwithstanding a discharge in hank- 
ruptey had leUastd him from per¬ 
sonal liabilit\ on the mortgagt note 
—State fx rel OTJiieii v Superior 
Court lor King (^ourit\ 24 T 2d 117, 
173 Wash 679 adhered to 29 T 2d 
1119, 176 Wash 701, and lollow^ed in 
New York Lite Ins Co v Kohne, 32 
T 2d 118. 177 AVash 20 

(2) FoirneiU it was htld Llial a 
pui’cbaser ot mortgaged properly not 
assuming tlie mortgage debt was not 
a “judgment dtbtor” within the stat¬ 
ute 

Wash—Northwest Trust & Safe T)e- 
Iioslt Co V liutc-hei. 167 P. 46. 98 
W^ash 158 


Right to posse ssion 

During period of redemption from 
mortgage* foreclosure sale in ge*n- 
eral see the C I S titU Mort¬ 
gages k 769, also 12 CJ p 270 
note 11-p 271 note .] 1 
W^here mortgage was ex^ Mill'd hv 
homesteader se'C' sniir i ^ I'll 

88. Mont—Dvi t v Schmidt, 212 P 
1117, 07 Mont 6 

89. Time and method of raising 
question 

Where homestead in moilgaged 
premises has bc'en tie tiled he lore en- 
tr\ of foie closure d«M('e. qiie'^ljon of 
right to possessie)!! during r e eJe'inrition 
jieiiod must he iai'«»ed l»\ clainMnl in 
toTC'elosure ae tion il he ht jiaitv 
tlureto, or else ludgme nt will he res 
luciieala of right te) pe)sso>-sion, but 
where* he»mestead in inort gaged pie'm- 
ise's IS declared alle'r c'lury of fore¬ 
closure decTie, but within thirty ela\s 
after notice of sueh entr\ and before 
toreelosuTC' salt, elairi'ant e.in r.ijst 
question of right to posstssion dur¬ 
ing redemption period, it time Iv ac¬ 
tion he taken In a pre)i)er < ase the 
cpiestion mav he detf'rmimd on the 
rnor Igagc'f’s pe*tition loi writ of as¬ 
sistance—State e*x lel O’Tirien v Su- 
[)(*rior Court tor King (%»unl\, 24 P 
2d 117. 172 Wash 679 adhered to 29 
T 2d 1119, 176 W\ish 701 and fol¬ 
lowed In New York Life* Ins Co \ 
Rohne, 32 118, 177 W'ash 26 

90. Wash—IV*as«* y Stephens, 21 P 
2d 294. 173 W^ash 12. 
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C. PROCEEDINGS FOR ENFORCEMENT AND PROTECTION OP HOMESTEAD RIGHTS 


§ 226 . Jurisdiction 

A court of general Jurisdiction has jurisdiction, 
where the issue is properly before it, to decide whether a 
claimed homestead exemption exists and embraces a par¬ 
ticular debt, and courts of equity have inherent juris¬ 
diction to afford relief to a homesteader whose rights 
have been, or are about to be, infringed. 

Courts of equity have inherent jurisdiction to af¬ 
ford relief in respect of the protection or recovery 
of homestead property where the rights of the own¬ 
er therein have been infringed or are in jeopardy 
through no fault of his own As appears infra 
§ 228, this j'urisdiction is frequently invoked in suits 
to enioin sales of the homestead which are for any 
reason illegal, and m suits to set aside sales of this 
character as constituting a cloud on title, and un- 
Icr some statutes courts of equity alone have ju¬ 
risdiction of suits for the recovery cf property 
w^hich has been sold after having been set apart 
as a homestead However, in the absence of any 
special statutory provision on the sub]ect, relief may 
be had in a court of law, as, for instance, where the 
homestead right is set u]) either as a cause of ac¬ 
tion or a defense in a suit of ejectment, see infra § 
228, or where motion is made to set aside a sale of 
the homestead jireniises on execution, see infra § 
229 It has been held that a court of general orig¬ 
inal jurisdiction necessarily has jurisdiction, when¬ 
ever a homestead c-xemption is cKiimed in an action 
pending therein, to determine whether the jiaiticu- 
lar debt is or is not one for wdiich a homestead 
may be seized and sold and whether tin claimant 
of the homestead exemjition jiossesscs the (jUcdifica- 
tions necessary to entitle him to a homesUad 

Where a sale of homestead pinjxrty w^as con¬ 
firmed without any jirovision haMiig been made to 


compensate the debtor for his homestead interest in 
the property, the court had jurisdiction to deter¬ 
mine the debtor's claim to a portion of the proceeds 
even after the expiration of the term at which the 
sale was confirmed 

§ 227. Right of Action for Denial and In¬ 
fringement of Right and Defenses 
Thereto 

A homesteader may maintain an action or assert a 
defense for the protection of his homestead right or to 
prevent its infringement, in a proper case, an action for 
damages for the unlawful sale of homestead property 
may be maintained. 

The owner of a homestead may maintain an ac¬ 
tion or assert a defense for the protection or en¬ 
forcement of his homestead right or to prevent its 
denial or infringement,®^ as where the homestead 
property is, or is about to be, unlawfully sold on 
execution®^ or in consummation of a fraud The 
particular remedies available are considered infra 
§§ 228, 229 

Action for damages It has been held that one 
w'hose hfimestead has been unlawfully seized and 
sold may sue the officer and purchaser for damag¬ 
es, and need not pursue the property However, 
w'here no injury can he shown, the homesteader 
cannot maintain an action against the sherifT and 
his sureties for an unlaw'ful levy and sale of the 
premises®® 'Phe wife has been denied the right to 
recover damages from a sale of the homestead ^ 

§ 228. Nature of Actions or Proceedings in 
Which Relief Granted 

According to some authorities, the question of home¬ 
stead exemption may be raised in an action of eject- 


91. Fill—H illslioroiig^h Inv To v 
Will ox, 11 So 2d 44S—Bennett v 
BoKue, 101 So 2(iG, 8S Flu 100 

20 CJ p 981 n(»te 15 
Juri'^diction of pro(» edinffs 

For allotment and appraisal see su¬ 
pra 216 

To enfoT<e < Iciims apainst home¬ 
stead see supra ^117 

92. Ga—Woodward v Bivins, 71 Ga 
580 

20 r .T p 081 note 38 

93. l^a—Jifferson v Gamm, 90 So 
682, 150 La 372 

94. Wvo—Altman v District Court 
of Second Judicial Disi In and for 
Alhciny Countv, 254 P 691, 36 Wvo 
290 

95. Ill—Blaszynski v Starezewski, 
26 N L 2d 884, 373 Ill. 140. 


S C —Kx parte Rizer, 164 S F 131 

165 SC 4 87 

Salt by wife against second mortg'a- 
ffee 

Where wifi* filed and recorded 
utoTv homestead declaration before 
husband extcuted second mortpage, 
she had vested ripht in mortgragi 
toreclosuTc proceeds in excess of 
amount of first moTtg:age, enforceable 
igainst second mortgagee, who pur¬ 
chased homestead at foieclosuri sab, 
where husband refused to claim ex- 
c(ss of two thousand dollars for wife 
—Revmond v Louisiana Trust & Sav¬ 
ings Bank. 148 So 663, 177 La 4 09 

Followlner proceeds of frandnlent sale 
by husband 

If fraud was praetlrod on a wife 
in obtaining her signature to a deed 
to the homestead, the wife was en¬ 
titled to follow proceeds of sale of 
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homestead or so minh thereof as 
went into purihasi of annuity con- 
lT,i< t bv husband—Mai uska v Equi¬ 
table Life Assur Soc of U S, DC 
Minn, 21 F Supp 8 41 

96. Ill —]Jlas/\nski v Starezewski, 
25 N K 2d 881. t7 1 Ill 1 10 

Miss— Willis v Albn, 95 So 435, 1.11 
Miss 435 

97. Ark—Jtnnings v Carter, 13 S 
W 800, 51 Ark 212 

29 CJ p 082 note 42 
98 Ga—I’er.sonal Finance Co v 
Fvaris, 163 SE 250 46 Ga App 61 
29 C J p 993 note 7 
Measure of damages see infra § 238 
99. Cal—Kendall v Clark, 10 Cal 
17, 70 AmD 691 

Tex—Trawick v Martin-Brown Co, 
14 S W 2d 564, 79 Tex 460 
1. Ky —Buckner v. Fleming, 5 Ky L. 

607. 
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ment brought by or ogalntt the debtor. A suit for an 
injunction or to set aside a sale are among the equi¬ 
table remedies available to the homesteader. 

Although there is some authority apparently to 
the contrary,2 the weight of authority is that the 
question of homestead exemption may be raised in 
an ejectment suit brought by,3 or against,^ the debt¬ 
or, except where courts of equity arc vested with 
exclusive jurisdiction over matters of homestead 
right.® In some states an action of claim is a 
proper remedy to contest a levy on, and sale of, the 
homestead ® The fraudulent grantee of a home¬ 
stead cannot maintain trespass against a creditor of 
the fraudulent grantor who seizes it on execution 

Equitable remedies generally The general rule 
that equitable remedies are not available if there 
is an adequate remedy at law ap[)lies to remedies 
for the eiifoicement or protection of homestead 
rights ® A wife who has been ousted from her 
possession of the jircmises after an abandonment 
by the husband may assert her rights by a bill in 
equity ^ Homestead rights may be claimed and al¬ 
lowed in a suit to marshal hens against property 
which had been fraudulently conveyed 

Injunction Since a judicial sale, even though in¬ 
valid, casts a cloud on the debtor’s title to the home¬ 
stead so disposed of, an injunction will lie,^^ at 
least until the determin.ition of the right oi claim 
to the homestead exem])tion,^- against an iinaiitbot- 
izcd levy of execution or a sale of the premises, 


or against the issuance of a deed and the convey¬ 
ance of the homestead,^nd the same remedy is 
available against an eviction by one who purchas¬ 
es at a sheriff’s sale, where the levy of execution is 
made subject to the homestead interest,^^ or against 
one who buys pending an applicat:on by the judg¬ 
ment debtor for his exemption,^® or against the 
foreclosure of a mortgage on the home tract,or a 
sale under a power therein contained,or under a 
foreclosure of an attachment lien The court will 
not, however, determine the homestead right on affi¬ 
davits filed on a motion for a temporary injunc¬ 
tion to restrain a levy,nor will the injunction 
issue where the applicant has an adequate remedy 
at law20 by protecting his homestead under the stat¬ 
ute of exemptions,21 as where the sale would not 
defeat complainant’s homestead right 22 In pro¬ 
ceedings to enjoin the sale of the debtor’s home¬ 
stead on general execution, the creditor may suc¬ 
cessfully defend by showing that the claim on which 
his execution rests is excepted b> statute from the 
homestead exemption The granting or denial of 
a temporary injunction is a matter of discretion 2^ 
The right to an injunction to restrain the sale of 
the property under judicial proceedings is predicat¬ 
ed on the absence of any adjudication in such pro¬ 
ceedings of the claim to homestead 

Bill to ^et a^idc A remedy frequently resorted 
to IS a bill in cquit> to set aside a s.ile of tb( hcane- 
stcad premises for any reason im])roj)crly made as 


2. Miss —La/ar v Caslon, 7 So 321, 
67 Miss 27r. 

29 C J p '182 note 60 

3. Ala—Shaw v Lindsey, 60 Ala 
314 

Alaska—^AVilluims v Thompson, 7 
Alaska 601 

4. Ariz—El(|iu>st Paint Co v Collis- 
toi, 41 1* 2d 1088, 45 An/, 104 

Ark—JenniiiKS v Carter, 13 S W 800, 
63 Ark 242 

Ill —Llas/vnskl v Starczewski, 25 N 
K 2d 884, 37J Ill 140—Van Winkle 
V Weston 276 Ill App 66 

29 C J p 982 note 62 

5. Ga—Woodward v Divinb, 71 Ga 
6S0 

29 CJ p 982 note 63 

6w Ga—llrantley v Stephens, 77 Ga 
467 

7. N H — Brookfield v Sawyer, 39 A 
267, 68 N II 406—Currier v Suth¬ 
erland, 54 N FI 475, 20 Am R 143 

& Ill—Brown v Nelson, 41 N E 2d 
499, 379 Ill 371, rfversinff 33 N E 
2d 648. 309 111 App 557 

9. Ill—Mix V King, 35 111 434 

10. Ohio — Dietz V. Haber, App, 38 
NE2d 216. 


11. Anz- ElqueM Paint Co v Col- 
lister, 41 P 2d l088, 4.3 Ariz 194 

Kan —Owens v Wafers 2,55 P 589 
118 Kan 517 

Miss—Felder v McCormick, 4 So 2cl 
363, 19J Miss 861—Willis v Allen, 
95 So 435, 131 Mias 2b4 

Tex—IJuKhes v Itond, Civ App . 118 
S \V' 2d 443, erioi dismiss* d—Fust 
Nat Bank v Collman, Civ \i)p , 27 
S V\ Jd 567, error refused—Johnson 
V Echols, Civ App, 21 S NV 2d 382, 
error refused—Samuelscm v Brid^;- 
cs 2.3 SW 636, 6 Tex Civ App 4 25 

Wash—Traveiso v Cerini, 263 P 184, 
146 Wash 273 

29 C J p 982 note 58 

Injunction against sale under execu¬ 
tion generally see Exeeutions 
161, 162 

12. Ga—Gober v Richards, 128 SE 
668, 160 (ia 563 

Tex—Young v Hollingsworth, Civ 
App 16 S W 2d 8H, error refused 
— Hralv V Webster, Civ App, 4 

S W 2d 680 

13. Alaska—^Williams v. Thompson, 
7 Alaska 601 

29 C J p 982 note 69 

14. Ga— Shore v Gastley, 75 Ga. 
813—I’lnkerton v. Tumlin, 22 Ga 
165 


15. Ga—Kilgore v Beck, 40 G.a 293 

16. Ok)—Hovt V First Nat Bank, 
77 P 2d 518, 182 Okl 350 

29 C T p 982 note 62 

17. Ill—Bovd V Cudderback, 31 Ill 
113 

18. Tex—Gates v Pitts, Civ App 
291 SW 9 18 

19. Cal—Farlev v Hopkins, 21 P 
737, 79 Cal 20.3 

20. Ala—Gunn v Ilatd>, 18 So 281, 
107 Ala 609 

29 CJ p 982 note 6f. 

Blg-lit to apply for opening of judg¬ 
ment IS not an adcriuat* remeclv at 

law—Owens v U.igeis, 235 I’ 589 

118 Kan .317 

21. Iowa—Tlcndc^rson v. Rainbow, 
41 N W 29. 76 Iowa 320 

29 C J p 982 note 66 

22. SC—Blown v Green, 71 SE 
958. 89 SC 326 

23. Kan—Carter v Den Moines Silo 
& Mfg Co, 187 P 656, 106 Kan 342 

24. Fla—Bishop v First Old State 
Bank, 194 So 488, 142 IGa 190 

26. Tex—Johnson v Ethols, Civ 
App, 21 SW2d 382, error refused 
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being a cloud on title.2® It has been held that the 
fact that the sale is void does not affect the right 
to this remedy ,2*^ but there is also authority to the 
contrary.28 A bill to set aside a levy on the ground 
that the property is a homestead will not lie, where 
proceedings for the debtor’s protection are provided 
by statute ,29 but it has been held that if equitable 
jurisdiction to entertain such a bill existed prior to 
the time when a legal remedy was afforded, it will 
continue to exist until abolished by some prohibi¬ 
tory legislative enactment ^0 A court of equity will 
not set aside a sale on the ground that the home¬ 
steader was given no notice or opportunity to se¬ 
lect his homestead, where it does not appear that he 
was injured by the failure to receive such notice 
or opportunity Where the contention that the 
realty was homestead was not raised in the court 
ordering its sale and hence was not considered on 
appeal from mich order, the order was ncMthcr void 
nor voidable, and the owner could not maintain an 
independent action to cancel <ind ^et aside the sale 
and to recover damages for his ouster under a writ 
of possession 

Suit to quiet title Tt may be projicr to deter¬ 
mine a claim of homestead excmjjlion in an action 
to quiet title'^'^ and homestead rights may he as¬ 
serted in a suit b> the owner to quiet title after the 
purchaser has taken possession 


§ 229. - Motions and Other Summary 

Remedies 

Motions or other summary remedies are sometimea 
available for the protection of homestead rights. 

In some jurisdictions the homestead exemption 
may be presented by a motion to set aside the sale 
on execution or decree,2® made in the action or 
suit in which the execution was issued or order of 
sale was made,3® and not by a separate action ,37 
but in other jurisdictions it must be brought before 
the court by a direct action 38 A rule against the 
sheriff to show cause why he should not levy on 
and sell the homestead has been held to raise the 
question of a debtor’s rights in the property sold, 
where there is no serious dispute on any question 
of law or fact ,39 but, although there is authority to 
the contrary,9 ^ been held that the home¬ 

stead right cannot be presented by resistance to a 
motion to confirm a sheriff’s sale of the premises.^^ 
A rule to rccovtr exempt proceeds of homestead 
pro))e‘rty paid by the sheriff to judgment creditors 
under a judgment suhscqucntly reversed has been 
held proper ^^3 /\ petition to set aside ,i default, de¬ 

cree, and foreclosure sale is addressed to the dis¬ 
cretion of the court Tn a proper case a levy on 
homestead propertj may he quashed^^ on the court’s 
owm motion A court rule requiring a bond of a 
litigant seeking an order to slay a sale under exe¬ 
cution IS not applicable to a proceeding hj a judg- 


26. Ariz —lOlqufSt T*aint (\) v (’’oJ- 
lister, 41 r* 2d KISS, 4'i Ariz I'U 

2q r T p ss'i notp no 

27. ni—Conklin v Foster H? Ill 
3 04 

T( X - (lallaRhf'r v Keller, 23 S W 
2S6. 4 Tex Civ \pp 4.34 

28 NC—Murray v Hazel], .f) SE 

42S S') N 168 

29 nodfie \ H*irkfr 204 N 

W’ 802 231 Mj<h r.77 

30 Mo—HarnnKton V Uttei l)a< k, 57 
Mo 513 

31 \\ i'- -Sf hoffen v Landnuer, 19 
N W 95. GO Wife 334 

32 K\ —v^ Ma.Ion<>, 3,53 S 
VV2d 911, 287 K> 473 

33. CaJ~VVaKncr v Ulnch, 268 I’ 

629, 204 Cal 452—Montt^omer> \ 
JUillock, 5b P 2d .564, IJ Cal App 2d 
396 

Separation of homestead in action to 
gulet title 

It was jnopei for trial court to sep- 
atale portion of realty Impressed 
with homestead from ri'mainder, eon- 
stitutinjf business property, in aetion 
to quiet title thereto—Montftomeiy v 
Bullo^'k, 77 P2d 846, 11 Cal 2d 58 

34. Alaska — Williams v. Thompson, 
7 Alaska 601. 


35 K<i, —lUiss V White, 272 N 
769, 1 {2 Neh 653 
20 C T p 983 note 74 

Practice held unsatisfactory si rue 
il the sale alone is vacated, the nidif- 
nienl dirediiiR the sale still stands 
.Trid .mother sail ma\ ho made there- 
uiidei hen<^ liu iiropei stf r> to ri ai li 
the root of lh<‘ matter is to move to 
set lh( ludRiricnt aside and la let in 
to del end or to obtain a i ever sal ot 
It !)v proi nedings in error —Helmer v 
Hehm, In N \\ 341, 14 Nf l» 219 

36. Ala- Cross \ F.nslev Hank, 87 
So 8 4 3. 205 Ala 271 
Til —Ihown V Nelson 41 N E 2fl 199 
J79 Ill 37H rexersinij 32 N E 2d 
618. 109 HI \pp .557 
After notice to sheriff 

Mter service on sheiilf of notui 
SI lined h\ hu<.])and and witt llial 
homestead is claimed In proper t\ of 
wili ]e\ led on for her individual de1>l, 
sheiiff has no judicial discretion to 
dtteiniine that p^opert^ is not home¬ 
stead without tcikrnii: statutor\ steps 
for ascertairimi nl of homestead and 
where proper notice is served and 
sale is made without such sir ps lie- 
ingr taken, .sale is void and will be set 
aside on motion—Hliss v White, 272 
N W 769, 132 Neb 661 
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37. Ala —Cross v Ensje> Bank, 87 
i=;o 815, 20.5 Ala 274 

38 SP —Frofluh v AvlW'fird 80 N 

W 3 31 13 SI) 63.5 

29 C J I) 083 note 77 

39 SC--ChiTles v ChirUs, 13 SC 

385 divtingiiished in ('orrv \ Tati, 
26 SE 79 1 48 SC .5 1.8—Kellar v 

Mvirs, 5 S 11 

40. N —Bnilcv v Barron, 16 SE 
930, 13 2 N C 54 

41 Nt 1>—Wallsce v Peterson, 284 
N 5\’' 866 136 1* 39 -Kalev v 

Es»>]in, 188 NW 2.5 1, 3 08 Nei) 514 
—B»'''t A Zutsvern 74 X W 81, 53 
Nfh 619, overruling: Berkley v 
J^arnh 1 N W 520 8 Nel» 592, m 

so tar as conflict irit? with text rule 

Wa.sh—Tr.iverso V Cerini. 263 P 184, 
Jib Wash 273 

29 C J p 98 5 note 80 

42. La—Smith v Phillips, 131 So 
23. 171 l^cu 291 

43. Colo —Loi-k V Berkins, 33 P 2d 
393, 96 Colo 135 

44. Mo—Kelley v Parman, App, 282 
RW 755 


45. Mo —Kelley v Parman, supra 
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ment debtor for an order directing the sheriff to 
set off a homestead in the land and staying the 
sale of the land until this has been done.^® 

§ 230. Time to Sue and Limitations 

The right to question or obtain relief from a sale 
of homestead property may be lost by the operation 
of a statute of limitations or by laches. 

If the statute limits the time within which a sale 
of the homestead may be questioned through legal 
proceedings, it, unless they are excepted by its terms, 
applies to minors and married women as well as to 
other claimants,^*^ and to sales made in good or bad 
faith and if the statutory period expires the 
homestead right may be lost by the adverse posses¬ 
sion of a wrongful occupant.^^ Under a statute 
so providing, a homesteader’s action to prevent ous¬ 
ter from realty selected as homestead after the sale 
on execution is instituted in time Limitations do 
not run against a creditor as to a homestead until 
It has ceased to be such 

Laches. In a proper case the laches of the home¬ 
stead claimant may defeat a proceeding on his part 
for the protection of his homestead rights Thus 
an injunction will not issue in a case where a home¬ 
steader has been guilty of laches However, it 
has been held that a party, as long as he is in pos¬ 
session of the property he claims as homestead, 
cannot be barred by laches from suing to protect 
his rights 

§231. Parties 

Questions as to what persons are proper or neces¬ 
sary parties m proceedings to enforce or protect home¬ 
stead rights are determined in accordance with general 
rules. 

The person entitled to the homestead, whether 


the husband, father, or other person as the case 
may be, as the real party m interest or the repre¬ 
sentative of the family, ordinarily is a proper party 
in proceedings for the enforcement and protection 
of the homestead.®® Thus a husband in joint pos¬ 
session with his wife of land belonging to her but 
used as the family homestead has, as head of the 
family, such an interest in the land as entitles him 
to complain of any unlawful interference with it ®® 
However, it has also been held that the benefici¬ 
aries have such an interest in the use and enjoy¬ 
ment of the property as will entitle them to pro¬ 
tect it ®'^ Thus the wife or the wife and minor chil¬ 
dren have such an interest in the homestead prem¬ 
ises as will entitle her or them to maintain an ac¬ 
tion or defense for the assertion or protection of 
the homestead rights,®® esiiecially is this so where 
the husband is absent,®^ or refuses to join in the 
suit,®® or has abandoned his family ®i Under a 
statute giving a cause of action to the wife or fam¬ 
ily of the debtor for damages for a wrongful levy 
on the homestead, the wife may maintain such an 
action, or the husband, as head of the family, may 
do so and hold the recovery, if any, for the fam¬ 
ily’s use ®2 Where a married woman is invested by 
statute with the right to sue alone in an action in¬ 
volving or concerning her right or claim to home¬ 
stead property, she may sue alone in an action to 
quiet title to property claimed as a homestead, 
and she need not establish a valid homestead right 
before suing®® 

Necessary paitics According to some decisions, 
the wife is a necessary party to a suit brought to 
protect the property from unauthorized sale,®^ or 
to (leterminc the question whether the premises <irc 
a homestead®® It has been held that the wife is 


46. SC—Ex parte Morrow, 190 SE 
506, 383 SC 370, 110 A3.K 898 

47. Ga—McWhorter v Chenev, 49 
SB 603, 121 Ga 541—riltman v 
Matthews, 66 Ga 600 

48. Ga—Rowan v McCurry, 68 Ga 
732 

49. Tex—Simonton v Mayblum, 59 
Tex 7 

50. Ark—Massenj?alp V Masaengal*, 
56 SW2d 763, 386 Atk 917 

51. S C —Anderson v Baugrhman, 48 
SE 38. 69 SC 38 

58* Kan—Iliff v Ainott, 3 P. 525, 
31 Kan 672 

29 C J p 983 note 86 

53. Ga—Platt v Sheffield, 63 Ga. 
627. 

29 C J P 983 note 87 

64. Ill—Rhodes v Davis, 28 N B 2d 
13 3, 374 Ill 65 

55. Kan—Schoen v Arkansas Valley 


Gas Co, 263 P 1079. 1081, 3 25 Kan 
206, quoting Corpus Juris. 

Paities in proettdings to 

Avoid oDnveyance of homestead see 
supra § 354 
Enforce 

Claims against homestead sec su¬ 
pra 117 

Rights under homestead see su¬ 
pra ^ 151 

Protect and enfoice homestead 
rights of survivorship see infra 
§ 279 

56. Kan —Schoen v Arkansas Valley 

Gas Co. 263 P 3 079. 1081, 3 25 

Kan 206, quoting Corpus Juris. 

Muh—Rowe v Kellogg, 19 N W 957, 
54 Mich 206 

57. Kan—Schoen v Arkansas Val¬ 
ley Gas Co, 26.3 P 1079, 125 Kan 
206 

Miss—Columbian Mut Life Ins Co 
V .Jones, 1.33 So 149, 160 Miss 41 

58. Miss —Feldt*r v McCormick, 4 
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So 2d 3(.2, ini Mils SRI—Columbian 
Miit l.ilfe Ins Co v Jones, 133 
So 149. 160 Miss 41 

29 C J p 984 note 97 

59. Tex—Kelley v Whitmore, 41 
Tex 647 

60 Ky—Hemphill v Haas, 11 SW 
510. 88 Ky 492, 11 K\ L 62 

Tex—Kelley v Whitmoie, 43 Tex 
647. 

61. Ky—Warien v Rloik, 1 Ky L 
IZl 

N M —U S v Lesnet, 50 I* 321, 9 N 
M 271 

68. Ga—I^ersonal 3^'inanre Co v 
livans, 363 SE 250, 45 Ga App 53 

63. Cal —MacLeod v Moran, 106 P. 
932, 11 Cal App 622 

64L Ill—Cassell v. Ross, 33 Ill 244, 
85 AmD 270 

65. Nev —Rhodes v. Williams, 12 
Nev 20. 
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an indispensable party defendant to an action to 
establish an interest adverse to the right of home¬ 
stead on the property upon which she and her hus¬ 
band reside and title to which the husband claims 
Some courts hold that the wife is a necessary de¬ 
fendant when, and only when, she has a defense 
arising from her homestead interest which would 
defeat the action ,6'^ and even where she has such 
a defense, while she is a necessary party defendant 
m the sense that she cannot be concluded by the 
judgment unless she is joined, she is not an indis- 
])ensable party in the sense that the proceedings are 
so defective without her as to be subject to a plea 
of misjoinder Where a statute requires the 
actual occupant to be made a jjarty ck'fendant in an 
action of ejectment, a husband and wife who occu¬ 
py premises owned by eithei as their home must be 
joined as defendants A person having no jus- 
ticinblc ml crest in projicrty claimed to be a home¬ 
stead on which a lien is sought to be foreclosed is 
not a necessary party to the suit The wife is 
not a necessary party to the husband’s action for in¬ 
jury to his land wlicre the record shows that the 
case must be determined on the theory that the 
land IS not a homestead 

Joinder Joinder of husband and w’lfe has been 
held proper in a suit liy them to set aside on the 
ground of fraud a deed executed by them covering 
the homestead *^2 Where the homestead (if husband 
and wif( was held in the wofe’s name, .md they both 
testified that it was the jiroptrly of both, they were 
joined as plamlifTs in an action for d.im- 
agts ilicrtto'^^ When the legal title to a honu* 
stead IS 111 a wife, but the larger portion of the 
purchase price was paid b}^ tli(' husliand, then joint 
inlcicst in the preservation of the honicslc.id gives 


them the right to join as plaintiffs in an action to 
enjoin its salcJ^ Also the wife may properly be 
mined as a party with her husband as a joint plain¬ 
tiff m an action to determine adverse claims to the 

homestead, although the legal title is m the hus¬ 
band’s name 

Attaching and execution creditors Tt has been 
held that attaching creditors should be made par¬ 
ties to a proceeding by the debtor to require pay¬ 
ment to him, in lieu of a homestead, of funds held 
by a sheriff after sale of the premises,and that 
111 an action to enjoin a sale of land claimed as a 
homestead nonresident execution cieditors should 
be made parties defendant,'^^ but that the execu¬ 
tion creditor is not a necessary party to a suit to 
en]oin a levy, at least after answer and trial with¬ 
out objection made because of such nonjoinder 

Defendant in garnidinienf may voluntarily appear 
or be cited in l)y tht garnishee, that lie may protect 
his rights arising from the fact that his credit is 
exempt as the proceeds of a sale of a homestead 

Sheriff It has been held that the sheriff is not 
a necessary party defendant to a bill seeking a 
homestead allotment and to enjoin a sale ordered by 
the court but there is also authority to the con¬ 
trary «3 

§ 232. Pleading 

a In general 
b Amendments 
c Issues, proof, and variance 

a. In General 

The person relying on a homestead right must plead 
It, and his allegations must be sufficient to show such 
right under the applicable statutes 


66 . Okl—Merger v M( K('('l, lOS J’ 
2d ns, ISX Okl 280 

67. T« —JUinl V rountv. Civ 

App, 106 SAV2d SKI—Collett v 
Itrokaw, Civ App , S \\ S.'IS. re¬ 
versed on othei grounds TJiokaw v 
C()l](‘tt, Corn App, 1 S Jd ]l)')0— 
Astin V Martin Civ App, ‘’S9 S 
W 442, reversed on other grounds 
Martin v Astin, Coni App , 2‘)r» 

W 684—Medefiris \ liuralti, Civ 
App, 275 aw 617. 

20 C' J p 1)8 I note 6 

Concliisivenoss of judR-nient ngrain'^t 
spoube not part\ see the C J ti¬ 
tle Judg-ments § 798, also .S'! CJ 
p 1022 notes 17-19 

Wliere aneBtioa of title or eaperior 
lien involved 

Where the question is one of title 
bv which the homestead property 
was acquired or concerning an assert¬ 
ed lien winch if established would be 
superior to the homestead right, the 


wife js not a lu et*.ssarv part \ —I’ow- 

IT v Wfsthoft, Tex Civ A 1 - 1 ), 4 SW 

2d 271, trror dismis'^id 

68 Tt X -Mai tin v A*?tin, Com \pp , 
295 AV 58t reversing Astin v' 
Abtrtin C’'iv App , 289 ?! AA" 142— 

J^rondland v (''itv Vat U<iiik of 
(N>rpus (■’hnsti, (hv App 1.5 S W 2d 
112 

69. Mich—Car bv v Combs 190 N 
W 625. 166 Mich ?17—Haddv v 
Tobiaj^ 18 NW 199. 85 Muh 9 26 
—Stolnski V I’ulte, 43 N W 979. 
77 Mich .922 

70. Tex — Carver v Grav Civ App , 
140 S AA^ 2d 227, error dismisstd, 
judgment correct 

71. Neb—McCullough v Si Kdward 

Kleetnc Co, 165 NW 157, 101 

Neb 802 

72. Ill—r>iilfv V Hamilton, 169 N 
E 743, 337 III 617 

73. Neb.—Kayser v Chicago, B & 

711 


Q n Co 129 NAV 551, 88 Neb 
349 


74, Utah — \nderson v Davis, 55 P. 
96t, 18 Utah 200 


75. 1) 

- St'Mon 


Suthei land. 

164 

fv W 2 

78 97 N 

I) 

.500 


29 CJ p 

981 note 

2 



76 N 1) 

—Sexton 

V 

Suthei land. 

flU- 

pra 





77. Ill — 

-St If V 

Sohoenfield, 60 

111 

App 6£ 





78 'J'f X 

Me Candles 

s V G ra>, 

Civ 

A pr> 1 

.52 S \V 

171 



79. 111 — 

A\ebb V 

Ilollenbet k, 4 8 

Ill 

App 61 

4 




80. Tex - 

—Russel] 

1 V 

Hamilton, 

Civ 

App, 3 

74 SW 

705 




81. Tenn—Montgomery' v AVhit- 
worth, 1 Tenn Ch 174 

82. Tex—McCandless v Gray, Civ 
App., 153 SW. 174. 
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In proceedings for the enforcement or protection 
of homestead rights, matters of pleading are gov¬ 
erned by the general rules pertaining thereto.*^ 
Right of homestead, necessity for averment. If 
a homestead right is relied on, either as a cause of 
action*^ or as a defense,^® it must be pleaded by 
the person so relying on it, and ordinarily no duty 
rests on the person asserting a claim against the 
property to anticipate the defense of homestead.*® 
But, although there is authority to the contrary,*7 
It IS very generally held that it is unnecessary for 
the debtor to allege that the debt sought to be en¬ 
forced against the property is not embraced within 
any of the statutory exceptions,*® it is for the 
party seeking to enforce his claim against premises 
alleged to be a homestead to allege that the claim 
is one against which exemption is unavailing ** 
Neither is it necessary for the debtor to anticipate 


and negative any matters whereby he might be con¬ 
sidered as having forfeited his right of action;*® 
and estoppel of the debtor to assert his homestead 
fight must be alleged by the adverse party De¬ 
fects in, or omissions from, the debtor's pleadings 
may be cured by averments or denials contained in 
the pleadings of his adversary which clearly recog¬ 
nize the homestead character of the property ** 
Right of homestead; sufficiency of averment 
The sufficiency of a pleading asserting a homestead 
exemption is governed by the general rules applica¬ 
ble to pleadings ** The pleading in which a debtor 
asserts a homestead right must set forth facts es¬ 
tablishing the right and not merely allege in gen¬ 
eral terms that such right exists Hence, although 
he need not name in specific terms the statute under 
which he acquired his right,*® everything made es¬ 
sential to the exemption by law must be alleged,*® 


83. Minn—Miilrov v Rowe, 2ft2 N 
W 723. 162 Minn 311 

Pleadings In proceedings to 

Avoid homestead conveyance see 
supra 9 154 
Enforce 

Claims against homestead see su¬ 
pra § 117 

Rights under homestead see su¬ 
pra 9 151 

Petition held insnfllcient in action 
for damages for attempted foreclo¬ 
sure of lien on homestead propertv 
—Panhandle Lumber Co v Fairey, 
TexCivApp, 3 S W 2d 941 
Alleging record title 

A petituin alleging that a threat¬ 
ened levy Is a cloud on plaintiff’s ti¬ 
tle should disclose whether the re(- 
ord title is in the name of plaintiff 
or of his wife, since, if the record 
shows that the land is the separate 
property of the wife a levy thereon 
under execution against the husband 
would not cloud the wife’s title —Al¬ 
exander V Ranner, 30 SW 56J, 10 
Tex Civ App 111 
Alleging- terms of contract 

In an action to enjoin inteifcrencc 
with compUtinant’s homestead lights 
in land alleged to have been pur¬ 
chased by comt»lainant frcjm defend¬ 
ant bill was held demurrable for fail¬ 
ure to .allege the terms of the con¬ 
tract of pun base, bU( h allegations 
being necessary for tho court to as¬ 
certain the real interest ot the par¬ 
ties — Rewerts V Johnson, 143 N E 
437, 31 1 III 594 

84. N D—llvedsen V RowU)ells First 
State Bank, 139 N W lOS, 31 IV B 
227 

29 C J p 985 note 15 

85. ND—Ruble v Grafton Nat 
Bank of Gralton, 250 N W 784, 64 
N D 129 

Tex—Benson v Mangum, Civ App. 
117 S W 2d 169, error rt fused— 


Shonaker v Citizens* Loan & In¬ 
vestment Co , Civ App , 8 S W 2d 
566. 668, error refused, quoting 

Corpus Juris —Bankers* Mortg Co 

V Higgins, Civ App , 4 S W 2d 102. 
reversed on other grounds Higgins 

V Bankers* Mortgage Co, Com 
App, 13 SW2d 683 

29 CJ p 985 note 16 
In trespass to try title 

(1) In Texas it has been held on 
the one hand that, m trespass to trv 
title, the defense that conve>anco 
was invalid as to the grantor’s wife, 
who did not join therein, because of 
homestead rights, must be pleaded, a 
plcn of not guilty being insulllcient 
—Guarantee Mercantile Co v Nel¬ 
son. TexCivApp, 223 SW 543 

(2) But it has been held that, in 
view of the statutory provision that 
in an action of trespass to trv" title 
the only defensive plea required is 
that of not guiltv, such a plea is 
.sutllcient to raise the issue of home¬ 
stead —Smith V Simpson, Ti x Civ 
App, 97 S W 2d 622, error refused 

In suit for sale of land for divi¬ 
sion among tenants in common, where 
there was no lelerente in bill to any 
question of homeslend, complainants 
were under no duty to anticipate any 
such defense based ujion that theor>, 
but rather duty rested upon defend¬ 
ants of establishing their defense 

86. Ala—Saltsman v, Saltsman, 10 
So 2d 752 

Ky—Goff v. National Rubber & 
Leather Co, 60 S W 2d 944, 249 Ky 
363 

87. Ky—Kunvon V Run> on’s Adm’x, 
95 S W 2d 802, 204 Ky 823 

Under a former Kentucky statute, 
in which the ex< options were con¬ 
tained in a section separate and dis¬ 
tinct from the section conferring the 
homestead right, it was held unnec¬ 
essary, In asserting a homestead 

712 


right, to negative the exceptions — 
Runyon v Runyon’s Adrn’x, supra— 
29 CJ p 986 note 39 
88 SD—Coash v Bailey, 280 NW 
402, 60 S D 12 
29 C J p 986 note 39 

89. Ky—Morehcad v Morehead, 25 
SW 750, 16 KyL 34 

90. La—Hanahan v. Svarva, 84 So 
200, 145 La 906 

91. Tex—Nixon v Hirschi, 1.36 SW 

2d 58.3, 134 Tex 415, reversing, 

Civ App, 103 SW2d 8.13 

92. Ky—Central Kentucky liunatic 
Asylum v Craven, 32 SW 291. 98 
Ky 105, 17 Ky L 667, 56 Am S H 
323 

29 C J p 986 note 37 

93. Tex—C D Sharnhurger Lum¬ 
ber Co V Delavan, Civ App , 106 S 
W 2d 351 

94. Tex —Plough, Inc , v Moore, Civ 
App , 5b S W’ 2(J 681 

29 C J p 985 note 17 

95. La—Hebertv Mayer, 17 So 131. 
47 La Ann 563 

96. Tex—Rose v Turner, Civ App , 
16 S W 2d 433, contorming to an¬ 
swer to certified quest iont> 7 S VV 2d 
70, 117 Tex 164 

29 CJ p 985 note 19 
PetitiouB or allegations held sufficient 
(1) Generally 

Colo—\assek v Moffat (’’ountv Mer¬ 
cantile Co, 285 P 930, 87 Colo 153 
I.ia—Smith V Marino, App, 12 So 
2d 71 

Or—Sttrrett v Hurlburt, 276 P 689, 
129 Or 520, rf hearing denied and 
moditied on otlier grounds 278 I* 
986, 129 Or 520 

Tex—Federal Petroleum Co v Pitt¬ 
man, Civ App, 6.5 SW2d 359 er¬ 
ror refused—Postal Savings &. Loan 
Ass'n V Powell, Civ App , 47 S W 2d 
343, error refused—C*otke v Con¬ 
quest, Civ App , 2 S W 2d 992, af- 
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and that the premises claimed continued exempt to 
the time of levy and salc.^^ More particularly, the 
debtor must show that he is a member of that class 
of persons for whose benefit the exemption exists,®* 
but he need not declare of whom his family con¬ 
sists,®® or aver in exact words that he was a bona 
fide housekeeper with a family at the time of levy, 
where his occupancy and its character otherwise 
appear,^ or show the exact character of the home¬ 
stead ^ 

By reason of the particular statutory require¬ 
ments for the acquisition of a homestead, see supra 
§§ 29-48, It may be necessary to allege that the 
premises claimed as homestead have on them a 
dwtlling constituting his residence,^ that he is a 
“householder,”^ that he owns the projierty or has 
such interest in it as will support a homestead ex¬ 


emption for his benefit,® that the premises have 
been occupied under such circumstances that a 
homestead has actually been acquired,® that the 
word “homestead” is written on the margin of the 
recorded title of the premises occupied as a home¬ 
stead,*^ and that the value of the property docs not 
exceed the statutory limitation,* although there are 
decisions to the contrary of this last proposition.® 
It may also be necessary for him to allege when 
the debt was contracted 

Description of premises Where the homestead 
IS part of a larger tract,or if the party claiming 
It claims as tenant in common,^® the pleading should 
s])ccify the part claimed as a homestead An equi¬ 
table petition to restrain interference with the hfime- 
stead is demurrable where the premises claimed as 
a homestead are not sufficiently described i* 


firmed Com App 13 S W 2d 348, 
adirmpd 35 S W 2d 673, 120 Tex 43 

(2) In action to fortM lo'^e a jud^-- 
menl lien on realty, allegations of 
existence of a family relationship, 
uso and occupancy of the pioperty as 
a homestead, and dates ol such use 
with respect to times the lien could 
have attachf'd, weie sufficient to set 
up defendants’ chum of homest< ad 
—HuRfics V Parmer, Tex Civ App , 
164 S W 2d 576 

(3) Averments that defendant was 
bona fide housekeeper with familv, 
had acquired homestead in land at¬ 
tached before creation of debt, and 
had not abandoned riRht bv tempo¬ 
rary absences with family, because 
of intention to retain and return to 
homestead, held sufficient allegation 
of exemption—.Smith v Moss, 277 S 
\V 245, 211 Ky 226 

(4) AlleRations held sufficient, as 
apainst R-cneral demurrer to show 
that property allcRedlv wlonp:luIl^ 
levied on had tieen duly set apart as 
homestead—Personal Finance Co v 
Evans, 163 SB 250, 45 Ga App 53 
Fatitiona or alleg’ationa held InsnflU 

cient 

(1) Generally 

Fla —Bishop v First Old .State Bank, 
194 So 488, 142 Fla 190 
Kan —Birc^h v Solomon Nat Bank, 
246 P 688, 121 Kan 333 
Kv—Smith V Moss, 277 SW 245, 
211 Kv 226 

(2) A petition, alleging that plain¬ 
tiff in suit to enjoin sale of property 
under execution on ground that it 
was his business homestead, opc'raled 
general mercantile store In building 
thereon before making assignment for 
his creditors’ benefit, and kept store 
fixtures in storage in such building 
thereafter, and that defendant knew 
of plaintiff’s intention to reenter 
property for use as business home¬ 
stead ajid reestablish business in such 


buijding in near future, was insuffl- 
cumt as not showing definite inten¬ 
tion to use property in plaintiff’s 
biisincss at dchnite time and means 
of doing so—Casey v Walker-Smith 
Co, TexCivApp, 112 S W 2d 813 

(3) In suit to enjoin execution saU 
of property alleged to be part of own¬ 
er’s homestead, complaint which al- 
leK(*d that owner moved on properly, 
had continually used property as 
borne for himself and family, and 
had used and occupied no other prop¬ 
erty as home held not to state cause 
of action for exemption as part of 
owner’s business homestead—Cain 
V Dickson, TexCivApp, 78 S W 2d 
1095 

Gontigrulty 

Complaint, In action to declare 
judgment not a lien on homi'stead, 
need not allege that premises are 
contiguous, where it is alleged that 
premises were homestead —Coash v 
Bailey, 208 N\V 402, 50 SI) 12 

97. Tex—Mullins v Looke, 27 S W 
926, 8 TexCivApp 138 

29 C .1 p 985 note 20 

98. Fla—Bibhop v First Old Slate 
Bank, 194 So 488, 142 Fla 190 

Ill—Kewerts V Johnson, 143 NE 
437, 311 Ill 594 

Ohio—Jameb v James, 44 N E 2d 
368, 69 Ohio App 485 
Tex —Plough, Inc, v Moore, Civ 
App , 66 S W 2d 681 

99. Tex—Gentry v Bowser, 21 SW 
569, 2 Tex Civ App 388 

1. Ky—Crouch v Meguiar-Harris 
Co, 42 SW 91, 19 Kyi. 819 

2. Ga —Personal Finance Co v Ev¬ 
ans, 163 SE 252, 46 Ga_App 64— 
Personal Finance Co v hlvans, 163 
SE 250, 45 GaApp 53 

3. Mich—Eozzo V Sutherland, 38 
Mich 168 

29 C J p 986 note 25. 
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4. Ill —Rewerts v Johnson, 143 N 
E 437, 311 Ill 594 

5. Kan—Ard v Pratt, 68 P 283, 
10 Kan App 335, revcised on other 
grounds 60 P 1048. 61 Kan 775 

29 CJ p 986 note 26 

6. Ala--Gentry v Lawley, 37 So 
829, 142 Ala 3.33 

29 0,1 p 986 note 27 
AllegatioiiB held snfflclent 

Complaint to have judgment de¬ 
clared not a lien on homestead, al¬ 
leging occupancy of premises for two 
years and locating premises within 
state, held sufficient —(^oash v Bail¬ 
ey, 208 N W 402, 50 S I> 12 

7. US —Goodwin v Colorado Mort¬ 
gage & Investment Co, Colo, 3 
set 473, 110 US I, 28 D Ed 47 

8. Mich —Matson v Melchor, 4 N 
W 200, 42 Mich 477 

29 C J p 986 note 29 
Allegations held Bufflcient 

Complaint to declare judgment not 
a lien on homestead alleging mort¬ 
gages of ten thousand dollars and 
total value of twelve thousand eight 
hundred dollars held to show equity 
did not exceed five llioiiScind dollars 
— Coash V Balley^ 208 N AV 402. 60 
S D 12 

9. Tex—McKenzie v Mayer, Civ 
App, 20 S V\ Jd 238 

29 C J P 986 note .30 

10. lovva—McCleary v Ellis, 6 N 
W 571, 54 Iowa 311, 37 Am R 206 

Ky—Davidson v Dishman, 69 SW 
326, 22 Kv L 940 

11. Ala —Cross \ Ensley Hank. 84 
So 267, 203 Ala 561 

29 CJ p 986 note 32 

12. Tex—ElUs v Harri.son, 56 SW 
692, 67 SW 984, 24 TexCivApp 
13 

13. Ga —King v. King, 85 S E 95, 
143 Ga 385 
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Miscellaneous averments The debtor is not re¬ 
quired to aver a notification of the officer levying 
on the home property, if such notice is not pre¬ 
scribed by law Where a petition m a suit to 
enjoin the sale of lots on execution on the ground 
that they were part of plaintiff’s homestead did not 
allege that plaintiff at the first opportunity pointed 
out or offered to point out personal property on 
which to make the levy, he cannot object that the 
court sustained a specuil exception to other allega¬ 
tions of his petition that the levy was unlawfully, 
spitefully, and willfully made, without demand for 
payment or to point out a levy being made of plain¬ 
tiff, when he had iiersonal property subject to exe¬ 
cution in the county and was personally present 
there all the time It has been held that a com¬ 
plaint which alleges that the debtor had offered 
other projierty to be levied on in satisfaction of the 
debt IS bad if it does not allege that the property 
so offered belonged to the debtor A plea to the 
jurisdiction alleging the homestead character of 
property sought to be reached by foreclosure is not 
demurrable In a suit to enjoin the sale of cer¬ 
tain lots on execution on the ground that they were 
part of plaintiff’s homestead, plaintiff is the one 
seeking affirmative relief, and hence a contention 
that the answer filed by defendant is insufficient 
in Its allegations for affirmative relief to sustain a 
judgment against plaintiff and foreclosing an exe¬ 
cution lien on part of the property is without mer¬ 
it If the petition to enioin a sale under decree 
or judgment proceeds on the theory of fraud, the 
fraudulent acts must be averred and it will not 
be sufficient to allege generally that the decree oi 
j’udgment was procured by fraud ^0 A petition 
seeking to remove a cloud on the debtor’s title, cre¬ 
ated by a sheriff’s deed to a purchaser at execu¬ 
tion sale, need not state how such deed constitutes 
a cloud The dtbtor need not, in jileading his 
rights in a second homestead, allege that he sold 


the former one with the intention of investing in 
another ^2 In an action for damages for a wrong¬ 
ful levy on homestead property, the allegations must 
be sufficient to overcome a presumption of due per¬ 
formance on the part of the levying officer 23 

b. Amendments 

Pleadings may be amended in a proper case in ac¬ 
cordance with general rules 

In accordance with general rules of pleading, if 
the pleadings are defective in form or substance 
they may be amended,^^ provided no new and dis¬ 
tinct cause of action is thereby added, or new and 
distinct ]>artics introduced 25 However, the ad¬ 
versary should be given notice of material amend 
ments permitted by the court 26 A party cannot in 
his answer claim to be the owner of real property 
and after that issue has been decided against him 
timend his pleading and claim a lien 27 

c. Issues, Proof, and Variance 

Only issues raised by the pleadings may be consid¬ 
ered, and only evidence relevant to such Issues should be 
admitted. 

As a general rule, only issues raised by the 
pleadings may be considered,26 and only evidence 
relevant to such issues should be admitted 29 A 
homestead claimant fails to laise an issue respect¬ 
ing his right of exemption where he does not allege 
his occupancy of the jireinises as a residence^O or 
does not claim a homestead by bis pleading or evi¬ 
dence If the homesteader pleads an intention to 
occupy the premises as a residence when the debt 
was contracted, he cannot prove actual occipiation at 
that time ,22 but evidence that premises were used 
in connection with the residence is admissible under 
an allegation that they were jiart of the homestead, 
in the absence of objection to the latter averment 
because too general 23 An issue may sometimes be 
involved without special reference thereto in the 


14. Iowa—Helfonst« in v Cavp, 6 
low’a ‘t74 

15. T('x—Tlairis v Matthews, 81 S 
W 1108, 86 T« X ("IV App 424 

16. Ind — Mexandt r v Mullen, 42 
Irid IMS 

17. Tex—("unitTv v Bowser, 21 S W 
r)6M, i; T( \ ("i\ \pp nss 

10. TfK H'uiis \ Matthews, 81 S 
VV'" 11M8 “ir. Trxthv \pi. 4 24 

19. Gri—Mt»l)h\ V IhUhcr, 87 S p: 
470. 144 Ga 112 

29 C J P 9S7 not( 46 

00. Gn —Mohlev v Beh her, supra 

01. Tex—(Jallag^hcT v KtlhT, S 
W 296, 4 T(‘xe"ivArp 4ril 

22. Kv—Cooper v Arnett, 26 S W 
811, 96 Ky 603, 16 Ky L, 145. 


23. Ga —Personal Finance Co v Ev¬ 
ans. 163 SE 252, 45 Ga App 54— 
Personal Finance Co v Evans, 16.3 
S E 250, 4.5 Ga App 53 

24. Ky—Smith v Moss. 277 SW 
245, 211 Ky 226 

Ba—lliKc^h’ii V Bopan, 107 So 403, 
160 La 551 
29 (" J p 987 note 53 
Vniendincnt of plettdin#?s 
Conoially the CJS title 

I’leadini; ^5} 275—322, also 19 CJ 
p 4C5 et seq 

In equity see Equity |§ 390-424 

25. Ga —Eve v Cross, 7G Ga. 693 
26 Oal—Tappendorff v Moranda, 

66 P 491, 134 Cal 419 

27. Ky —Davidson v Dishman, 59 
S W 326, 22 KvL 940 
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28. Tex —Bankers' Morlt; Co v 
Hi^^j^iiis, ("iv App, 4 S W 2d 102, 
revel‘-ed on other omuls IliK^^ms 
V Bankeis’ MoitRa»?e Co, Com 
At)P H S VV 2d (.83 

29 C J p 9:>7 note 58 

29. T.*x—("oeke v Conquest Civ 
App, 2 H W 2d 902, nflirmed 13 S 
\V 2d 34S, aflirmed 35 S W 2d 673, 
120 Ttx 43 

29 C T p 987 note 58 [a] 

30. Ala—Dyne v Wann, 72 Ala 43 
—Daniel v Collins, I'7 Ala 625 

31. Tenn —Evans v Van Valken- 
burs, ChApp, 47 SW 1101 

32. Kv—Thacker v Booth. 6 S W. 
460, 9 Ky L 745 

33. Ttx—Pans & G N R Co v. 
Greiiiei, 19 SW 6G4, 84 Tex 443. 
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pleadings when it is plainly inferable from their al- 
Iegations.34 An allegation of wrongful abandon¬ 
ment of her husband by a claimant may be nega¬ 
tived by proof that she was driven from home by 
his cruelty, although such facts were not pleaded 
by her Under the allegation, based on his re¬ 
corded homestead declaration, that he was the head 
of a family with dependent children, plaintiff could 
prove that, after his children were no longer de¬ 
pendents, and their mother dead, his dependent 
family consisted of a wife of a second mariiagc 
and other dependents Where husband and wife 
file separate declarations of homestead as to the 
same property, the court will not require an elec¬ 
tion as to which of the declarations they rely on, in 
a contest with creditors 

Under qcncral denial or general i^me A gener¬ 
al denial permits of evidence of voluntary abandon¬ 
ment of a homestead,^® but the rule is otherwise 
where, in addition to the general denial, special dc 
fenses other than that of abandonment are ])lead- 
ed One who resists the claim cannot question 
whether the premises exceed the value fixed by law 
by filing a general denial to a plea of homestead 
However, it has been held that a wife, sued in eject¬ 
ment with her husband by the latter’s grantee in a 
deed m which she did not join, may assert her 
homestead rights under the general denial, inas¬ 
much as It may be shown under the gcneial denial 
that a deed w'as executed by a grantor wanting in 
capacity.^l action of trespass to try title, 

evidence of the homestead character of the jiremis- 
es in contro\ ersy has been held admissible under a 
plea of not guilty ^ 2 


§ 233. Evidence 

a In general 

b Burden of proof and presumptions 
c Admissibility 
d. Weight and sufficiency 

a. In General 

Evidence in proceedings to enforce or protect 
homestead rights is considered in the ensuing sub¬ 
divisions of this section Evidence of acquisition 
and establishment of homesteads generally is con¬ 
sidered supra in § 51, and evidence of abandonment, 
waiver, or forfeiture is treated supra §§ 196-198. 
The rules of evidence in proceedings to avoid home¬ 
stead conveyances arc considered supra § 154, in 
jiroceedings to enforce claims against homestead 
l>roi)crry sii])ra S 117, and in proceedings to enforce 
rights under a homestead conveyance supra § 151 

Examine Pocket I’arts for later cases. 

b. Burden of Proof and Presumptions 

As a general rule the party asserting the homestead 
right has the burden of proving its existence, and the 
party seeking to enforce a claim against the property 
has the burden of proving that the exemption does not 
apply to his claim 

The gcncial rules governing burden of proof and 
prcsumj)ti()ii will control m proceedings to protect 
and enforce homestead rights'*^ While there is a 
presum])tion that the homestead of a debtor is ex¬ 
empt from sale on execution,^'* and that a state of 
facts which tntitlcs one to a homestead continues 
until the contrary is established,^^ it is generally held 
that one who claims a homestiad right m jiremiscs 
in proci edings instituted h\ him to protect the right 
or in proceedings in which he asserts the right as 
a defense has the burden of establishing it,^® al- 


34. Tex —Telscliow v House, 32 S 
W 153, 10 Tex Civ App 671 

29 CJ p 987 note 63 

35. Tex—Bradlev v Deroche, 7 S 
W 779, 70 Tex 465 

36. La—Herbert v Ma>er, 17 So 
3 31, 47 La Ann 563 

37. Wash—Ntlscn v Mi Keen, 5 P 
2d 333. 3 65 Wash 274 

38. T(X—^\Veitzman v Lee, Civ 
\pp 262 SW 859 

Adinmsilnlity of e\ ld<*nce on issue 
of abandonment generally sec su¬ 
pra ^ 107 

39. Tex-"Iluss V Wells, 44 S W 33, 
17 Tex Civ App 195 

40. Tex--Hai fcadene v Whitfield, 9 
S W 475, 71 Tex 482. 

41. N C —Cnwfield v Owens, 41 S 
E 891, 130 N C 641 

43. Tex—Smith v Simpson. Civ 
App, 97 S W 2d 522, eiror refused 

43. Tex—Farm & Home Savings & 


T^oun Ass’n of Miv'-oun \ Muhl, 
Cjv \pp. 37 S 2d 316, erior re- 
fu.-ed 

20 (M p 088 note 73 
Failure to allot homestead 

(hu alltrnplmK to shew that com- 
mi'^Moner's deed executed at judicial 
sale was \ oid for reason that sale 
was had without first allotting to 
judgment debtor his homestead had 
burden of establishing that no home¬ 
stead had been allotted to debtor — 
Johnson v Sink, 9 S K 2d 371 217 

N C 702 

44. Kv —Thi>rn v. IXiilington, 6 
Mush 448 

29 0 .1 P 988 note 72 

45. Ala—Powers Clothing Co. v 
Smith. 81 So 576. 202 Ala G34 

29 C J P 988 note 73 
Burden of showing' change 

Burden was on homestead claim¬ 
ant’s judgment creditor lo show that 
rural character of property had 
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changed lo urban so as to reduce 
hoineste.id lo one not cxc tiding half 
»( r< —Haller \ Ittnbui, 223 N W 
527, 207 Jowa 702 

46, Al.isUa —Williams \ Thomjison, 
7 Maska 601 

Tex—Kobi rsoii v^ Home 0\\ners' 
Loan Corporation, Civ \pp , 147 S 
W 2d 049, t rroi dismissed, judg- 
ni< Ml cornet—Hughes v Wruble. 
(^\ App 88 SW2d 661. affirmed 
lit. S W 2d 368, 331 Tex 444— 

Lowrv V Hendeison, Civ App , 244 
SW 0J6 

29 C J p 98S note 74 

Action for daiuagen for wrongful 
entry 

Judgment debtors, claiming that 
deputv sh(*rilf’s entry on alleged 
homestead to pick cherry crop to sat¬ 
isfy (xeeutlon was unlaw till, must 
prove existence of homeslead—lioss 
V Beedelman, 294 P. 410, HU Cal. 
App. 506. 
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though there is also authority to the contrary;*'^ 
and It has been held that he has the burden of es¬ 
tablishing this right, although plaintiff holds the af¬ 
firmative in the pleadings, as where the petition al¬ 
leges that the land is not exempt from execution 
and IS not occupied by defendant as a homestead 
Nevertheless, it is only necessary that claimant 
should establish a prima facie right to a homestead 
exemption Claimant need not show affirmatively 
that the debt against which he asserts his exemption 
is not privileged Where a judgment debtor sets 
up a claim to money in the hands of a garnishee as 
exempt as being the proceeds of a homestead, he has 
the burden of proving this fact 

Value The rule is that the burden is on the 
party setting up a claim to a homestead to show that 
the premises so claimed do not exceed in value 
the statutory exemption but there are decisions 
which hold that it is not presumed that the premis¬ 
es held as a homestead exceed the statutory limit of 
value,and that, if the creditor claims that the 
debtor’s interest in the projierty exceeds the home¬ 
stead exemption in value, he has the burden of 
proving such claim If the commissioners refer 
in their report to the debtor’s “homestead,” it will 
be presumed to be of the full statutory value 
The evidence of value must relate to the time when 
the value is an issue,as, for instance, at the lime 
of the levy and sale under execution of the premis¬ 
es claimed as homestead,for there is no presumj)- 
tion that the value remains unchanged during a 
series of years 


Identity. The party asserting the homestead has 
the burden of proving what land constitutes the 
homestead, where such an issue arises 

Fraud Tf one claiming a homestead charges that 
the judgment under which it was sold was obtained 
by fraud, the burden of proof is on him to establish 
that fact Where it is shown that a vendor’s lien 
notes were fraudulently executed without consider¬ 
ation for the purpose of raising money with a home¬ 
stead as security, the burden is on plaintifTs, .is- 
signees of the notes and lien as collateral for a lofin 
to the payee, in an action to foreclose the lien for 
payment of the balance on the notes, to show' the 
amount due on the note for which they were col¬ 
lateral, even if they are innocent holders of the 
notes 

c. Admissibility 

The admissibility of evidence Is governed by gen¬ 
eral rules 

In proceedings to protect or enforce homcstcail 
claims any competent and material evidence bearing 
dirc'Ctly on the existence of facts which are perti¬ 
nent under the particular homestead law, <5- or tend¬ 
ing to show the exempt character (^f the jiroperty 
claimed as a homestead,®-'^ is admissible According¬ 
ly there may be admitted proof of circumstances 
under which a former home was sold and another 
purchased,evidence of the intention of the par¬ 
ties,®^* evidence of intention of the homesteader and 
his wife to occujiy the premises in question as a 
home,®® evidence of a creditor’s lev'y subject to the 


Purohase with proceeds of prior 
homestead 

I’jirty olaimintc pics Tit homestead 
was procured with pnx eeds of pri 
or homestead has burden of proof — 
Crail V Jones, 221 N W 467, 206 
Iowa 761 

47. Ala—Hollis v American Whole¬ 
sale Corporation, 112 So 204, J15 
Ala 644 

4& Ky—Koboitson v Robertson, 
JO « W 543. 14 Ky L. 505 

49. Tex —Hraly v Webster, Civ 
App , 4 S W 2d 5S0 

29 C J p 988 note 76 

50. Iowa—>*erry v Adams, 162 N 
W 817, 179 Iowa 215 

29 CJ p 988 note 77 

51. Iowa—I'lmt Nat Rank v Neve, 
235 NW 5bl. J13 Iowa 344 

Utah—Cies\-Walker Co v Rnsffs, 
162 P 870, 49 Utah 205 

52. La—Daniel v Thl^jpen, 194 So 
6, 194 La 522 

29 C J P 989 note 81 
53 Ill—Mueller v Conrad, 52 NE 
1031, 178 Ill 276. 


54. Utah—William*? v Peterson 46 
P 2d 674 so Utah r»20 

55. Mass—Wairen v C.reenwood 
121 Mass 112 

56. Ala—Shel’ley v Da^ is, 60 Ala 
548 

(''al—In re JJelcLnc'V, 37 Cal 176 

57. Ala—SliHfey v l>a\is, 60 Ala 
518 

58. Cal—In re Delan^^y, 37 Cal 176 

59. Ark—Hatiher v Wasson, 87 S 
W 2d 578 191 Ark 765 

Okl —Marathon Oil Co \ Western 
Oil & Drilling Co, 89 2d 939 185 
Okl 53 

60. (3a —Mobley v Belcher, 87 S E 
470, 144 (3a 442 

61. Tex—IlailMrs v Lev>, 77 SW 
201. 33 Tex Ci\ App 4 80 

62. Ala—Cofer v Scroggins, 13 So 
116, 98 Ala 342. 39 Am S R 54 
Parol evldencs was admissible to 

show that property not constituting 
homestead was first offered for sale 
and that no bids were received there¬ 
for, where such evidence did not 
i prejudice the rights of third persons. 
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—Equitable Life Ins Co of Iowa v 
R\an, 239 NW 095, ill Iowa 00 i 
Evidence held admissible 

(1) Evidence of designation of 
homestead, moitgage of land and 
partition of homestead estate was 
admissible on question ol deferfd- 
ant’s right to reco\er exemplaiy 
damages for impounding proceeds ol 
homestead by garnishment —Wash¬ 
ington V Huggins, Tex Civ App , 10 
S W 2d 140 

(2) Other evidence—Farm &, 
Home Savings & Loan Ass’n of Mis¬ 
souri V Muhl, Tex Civ App , 37 S W 
2d 316, error refused 

63. Okl —Morev v James, 248 P 
694, 118 Okl 277 

29 C J p 989 note 91 

64. Ga—Mitchell v Prater, 3 SE 
668, 78 (3a 767 

65. S D —Clark v Evans, 60 N W 
862, BSD 244 

29 C J p 989 note 93 

66. Tex—Morris v Simmons, Civ 
App , 138 S W 800 

29 CJ. p 989 note 94. 
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homestead estate,the filing of a certified copy of 
a claim for exemption in accordance with statutory 
requirements,the occupation of land as a resi¬ 
dence by the debtor at the time and since the debt 
or hen was created,and a schedule of the debt¬ 
or’s real and personal property duly returned to the 
oidinary and recorded.'^® Declarations made in dis¬ 
paragement of the existence of a homestead are 
competent in favor of one claiming adversely 
Evidence is admissible, on the question of notice 
to the lender, to show that the agent who made a 
loan on property subsequently claimed as a home¬ 
stead was previously instructed not to lend money 
on homesteads and to require applicants to make 
affidavit as to what constituted their place of resi¬ 
dence Evidences of indebtedness given by the 
homestead claimant to third peisons are admissible 
as tending to disprove his claim that the property 
111 question was jiaid for exclusively with rents and 
profits from a homestead It may be shown by 
documentary evidence that after the homestead was 
set apart it was sold on execution to satisfy a judg¬ 
ment to which it was subject, and that the purchas¬ 
er conveyed it to the debtor’s wife, such evidence 
tending to prove loss of ]iossession and of home¬ 
stead rights If the issue is whether a homestead 
was set off to a widow as he«id of a family, it may 
be shown by parol that she paid the estate of her 
deceased husband the excess in value over the stat¬ 
utory limit of a homestead 

On the other hand, evidence w^hich is irrelevant, 
incompetent, or immaterial is inadmissible Thus 
a wife cannot testify to her ignorance of the con¬ 
tents of a mortgage or mortgage ajiplication signed 
by her where there is no issue as to the genuineness 
of her signature or as to fraud in procuring it 
Where defendant claimed the right to hold projierty 
sued for under an alleged jiarol partition awarding 


the property to her husband as a homestead, evi¬ 
dence that plaintiff as executor of the will of his 
deceased wife under which the property had passed 
had taken advice of attorneys prior to his son’s mar¬ 
riage and had been advised that he could not set 
apart any portion of the property of the estate to 
his son until his daughter arrived at the age of 
twenty-one is inadmissible as irrelevant Where 
a judgment debtor excepts to the return of the ap¬ 
praisers assigning him a homestead, and his excep¬ 
tion is based on the ground that the exemption was 
laid off to him in his wife’s lands and not in his 
own, the debtor’s statements, not sworn to, are in¬ 
competent evidence Evidence that the debtor’s 
wife was on friendly terms with him and accompa¬ 
nied him when he absconded and abandoned the 
homestead is not competent where the issue is the 
existence of a homestead right 

Evidence of void proceedings had on claims for 
an allotment of a homestead is not admissible to 
show the existence of the homestead privilege or 
the character of the premises 

Value Competent and relevant evidence as to 
the value of ])roperty claimed as exempt is admissi¬ 
ble Thus, in ascertaining the value of the prop¬ 
erty, evidence is admissible of improvements made 
ihereon^^ before and after the owner abandoned 
them but assessment rolls on which the property 
IS listed are not competent evidence for that pur¬ 
pose 

Consnleration of debt If it is sought to prove 
that the debt in question was or was not enforce¬ 
able against the homestead, its considcratHin, al¬ 
though It IS a debt reduced to judgment, may be 
showm 

d. Weight and Sufficiency 

The weight and sufficiency of the evidence is gov¬ 
erned by general rules 


67. Ga —Haslam v Campbell, 60 
Ga 650 

68. Ala —Gofer v ScroR^ins. 13 So 
115, 98 Ala 342, 39 Am S H 54 

Ga—Brown v Dngperb, 62 Ga 354 

69. Ill—Parrott v Kumpf, 102 Ill 
423 

70. Ga —Piedmont Nat Bld^: & 
Boan Assoc v Bryant, 41 S E 661, 
116 Ga 417 

71. Kan—Anderson v Kent, 14 Kan 
207 

72. Tex —Scottish-American Mortjf 
Go V Scripture, Civ App, 40 S 
W 210 

73- Ga —Kiser v Dozier, 30 S E 
967, 102 Ga 429, 66 Am S R 184 

74. Ga—American Freehold Dand 
Mortff Co V Walker, 42 S K 69, 
116 Ga 737. 


75. Ga—Groover v Brown, 69 Ga 
60 

76. Ga—Powell v Powell, 127 SE 
117, 159 Ga 837 

Tex—Martin v Astin, Com App , 205 
S W 684, reversing Astin v Mar¬ 
tin, Civ App. 289 SW 442—Holden 
V Gibbons, Civ App , 101 S W 2d 

837, error dismissed 

Wis—Roche v Du Bois, 271 NW 
84, 223 Wis 438 

77. Tex —Soottish-Amencan Mortg 

Co v Scripture, Civ App, 40 S 

W 210 

78. Tex—Dong v Dong, 70 SW 
687, 30 Tex Civ App 368 

79. S C —Vermillion v Mattison, 14 
SC 625 

80. Ala—Cofer v Scroggins, 13 So 
115, 98 Ala 342, 39 Am S R. 54 
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81. Ga—King v King, 86 SE 96, 
143 Ga 385 

29 CJ p 990 note 15 

82. Ga—Kimsev v Rogers, 142 S 
E 667, 166 Ga 176 

83. Ga—Kjmsey v Rogers, supra 
CrosB.ezamination as to cost of 

improvements placed on property 

vtas impioperly excluded on value of 

improvements —Klmsey v Rogers, 

supra 

84. Ala—Cofer v Scroggins, 13 So. 
115, 98 Ala 342, 39 Am S R 64 

85. Tex —McDane v Paschal, 11 S 
W 837, 74 Tex 20 

86. Kan —Hurd v Hixon. 27 Kan 
722 

Mo—Ingraham v Dyer, 28 S W 840, 
125 Mo 49D 
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The general rules regarding the weight and suf¬ 
ficiency of evidence in civil actions apply in actions 
involving homestead rights To establish the fact 
of a homestead, every fact essential to its existence 
must be shown In the notes cases are referred 
to in which may be found illustrations of evidence 
held sufficient to show a right to a homestead, 
to show a right to a business homestead,^® to show 
a continuation without break on exchange of an old 
homestead for a new one,^^ to show or sustain a 
finding that a homestead was exempt from sale un¬ 
der execution for a p.irlicular debt,'-^^ that a home¬ 
stead was urban rather than rural^^ or rural rather 
than urban,th.it there was no right to a home¬ 
stead,^^ that there was no unreasonable delay m 
asserting claim to homestead,that a judgment 
debtor with certain otheis constituted a ^‘family,’*^^ 
that homestead claimant falsely represented him 
self as unmained when obtaining a loan without 
joinder of his wufe in the encumbrance,^^ or to 


show or support findings as to other matters,^^ or 
to sustain a judgment or decree in favor of^ or 
against^ the homestead claimant Also referred to 
arc cases in which may be found illustrations of 
evidence held insufficient to show a right to a home¬ 
stead,^ to show a right to a business homestead,^ 
to show that a purported sale of a homestead was a 
simulated transaction,® to show that the homestead 
claimant was the sole surviving constituent of the 
family,® or to show or sustain findings as to other 
matters,*^ or to sustain a verdict, ludgmcnt, or de¬ 
cree for* or against® the claimant 

Value Value of premises may be shown by evi¬ 
dence of an offer by the debtor to sell foi a given 
amount In the absence of any other evidence of 
value, the owner’s testimony that he wu)itld take a 
certain sum for the homestead is evidence of its 
value The homesteader’s admission untier oath 
that the homestead exceeded the valiu allow^ed bv 
statute has been held conclusnc against him 


87. La—Mindon Ilartlwart* & Fur- 
nitupf Co V Smith, Ilf* So 381 
165 La 98 

Evidence of transfer of sheriff's 
certificate of purchase of homostoad 
property ijooP only to qiiOPtion as to 
proper or netessar> parl'N to motion 
by owner for share of prooeeds — 
Altman v District (\virt of Seeond 
Judicial Diat in and for Alhanv 
Countv. 254 I’ 691 36 Wvo 290 

88 . Cal—Loss v lb ‘delnicin 294 I’ 
410, lit) Cal App 506 

89. Ala—Cade v flraffo, 148 So 
591, 227 Ala 11 

Pla—Sherman v Ford, 136 So 3 43 
102 Fl.i 611 

Kan—Wa^jrnei v Dow nej , 99 I* 2d 

761 151 Kan 505 

Okl—Farmer’js Rxth Link of Lind 
say V Cutler, 229 D 186, 100 Okl 
193 

Tex—Shaw v Suhr, Civ App, 81 S 
W 2d 182 

Wash—I'aramount Securities Co v 
Taskei, 29 l» 2d 920, 176 Wash 

523 

29 CJ p 990 note 19 

90. Tex — Crockett v Atkinson, Civ 

App, 107 S W 2d 591, eritir dis- 
nlls^ed—Coopei Duxi'Ty Co v Pe¬ 
ter, 80 S \\ 108, 35 Tex Civ App 

49 

91. Tex — \ndrews v Stcurity Kc 
Bank ol Wuhita Kali-, 50 S W 2d 
253. 121 Tt*\ 109 8 5 A L P. 11, rc- 
veraing- Snuiitv Nat Bank of 
Wichita Falla v Andrew's, (''iv 
App, 24 S VV 2d 509 

98. Mo—Dent v Dent, 166 S W 2d 
582 

93 . Tex — Hoerner v Cicero Smith 
Lumber Co , Civ App , 29 I S W 632, 
reversed on other grounds, Com 


App. 298 SW 54.1, motion grant¬ 
ed 9 S \\ 2d 1105 

94 T< X —Farmers’ & MechariK s’ 
Trust Co V I’eriv (''iv \pp, 56 S 
W 2d 501, (rror refused- Sthultz v 
S<hultz Ci\ Vpp. 45 S\V2d 312 

95. Minn —Mahon v Van Valken- 
burg. 188 N \V 316, 152 Minn 162 

29 CJ p 990 note 21 

96. Kv—Robinson v Burnett, 192 
SW 871 174 K\ 766 

97. Tex—Tunin II v Johnson Civ 
App, 20*1 S W 451 

29 C I p 990 note 2 3 

98 Minn—Bozich v First State 
Bank of Buhl 184 NW 1021, 150 
Minn 211 

99. \Tk—Canad\ v Vi< toria Bank 
of Strong, 7 S W 2d 763, 177 Ark 
119 I 

low'n — \ men tan Say Bank of Mar¬ 
engo \ Willenbroek, 22S N W 29 3. 
209 Iowa 250 

Neb—Hawley v Arnold, 288 NW 
82] 137 Nel) 238 

SD—Olson v Colton Sav Bank, 
213 N W 3b4, 51 S I) 253 

Tex--Hughes v Wruble, Civ App , 
88 SW2d 601. aftirmid 116 S V\ 2d 
368 1 31 Tex 444—P’arrn & Home 

Savings & Loan Aas'n of Missouri 
\ Muhl, Civ App, 37 S W 2d 316, 
error refused 

1 . Ga —Volunteer State Lift Ins 
Co V Calhoun, 169 SE 197, 176 
Ga 89 1 

La —Mallouf v Fontenot, 128 So 
652, 1 70 La 012 

Nib-Bliss V White, 272 NW 769, 
133 Neb 051 

Okl —Farmers’ State Bank of New¬ 
kirk V Hess, 251 P 73, 120 Okl 

I 210—Booker v First Nat Bank, 

I 246 P 881, 117 Okl 179—Farmers’ 
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Exeh Bank of Lind^^av v Cutler, 
229 P 186. 100 Okl 19 3 

2. Tex—fjowrv \ Hendtison, Civ 
App, 241 S VV 6 16 

3. Ark- I ones v Thompson 166 .S 

w 2 d ion, 

Tex—Rosi V Turner Civ Apt) 16 S 
VV’'2d 1 ; t, contornimg to answir to 
teitifled questions 7 S \V 2d 70, 117 
Tex 161 

Wash—Tiaviiso v Ctririi, 263 I’ 
181 14 0 Wash 27! 

29 CJ p 990 note 2 5 

4. Tex—Gibbs v Ilaiteiistun, Civ 
App 81 SW 59 

5. T(‘x—Harrison v Ltwisville 
Fust Nat Bank, Civ Vrip , 224 S 
W 2 69 

0, Tex—Ingram v Summers. Civ 
App, 29 S W 2d 447, error dis¬ 
missed 

7. <1h —Greenwood v Greenwood, 
173 SE 85 8. 17S Ga 60 

Tex “Smith V Simpson Civ \pp , 97 
S W 2d 522, trior r(‘fu*^» d—Dallas 
Trust ic Saving*^ Itank v Cnkett, 
Civ App, 69 S W Jd 1090 error dis¬ 
missed—Good V Good Civ \pp 
293 SW 621 

Wvo—State Bank of Win at land v 
Bagiev Bros 11 P 2d 572. 44 Wvo 
244, rehearing d< nied 13 I* 2d 504, 
44 Wyo 456 

8. Tex—Cain v Dickson, Civ App , 
78 SW2d 1095 

9. Tex—Young v Hollingsworth 
(^iv Vpp, 10 S W 2d 844, error re¬ 
fused 

10. Iowa—Boot v Hrivvster, 36 N 
W 64 9 75 Iowa 631. 9 Am S R 515 

11. Iowa—Boot V Brc'vvster, supra 

12. Kv—Cincinnati Leaf Tobacco 
Warehouse Co v Thompson, 49 S 

' W. 446, 106 Ky 627, 20 Ky L 1439 
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Where the opinions of witnesses differed widely as 
to the value of the homestead, a valuation in accord¬ 
ance with the average value fixed by the witnesses 
has been sustained.^ number of other cases 
the sufficiency of the evidence as to the value of the 
property has been considered. 

§ 234. Trial 

Instructions, findings, and other aspects of the trial 
of the proceedings are governed by the general rules 
applicable in civil actions. 

The trial of proceedings to protect and enforce 
homestead rights is controlled by the usual rules 
governing procedure in civil actions generally 
Questions of law and fact in such proceedings are 
discussed infra § 235 

Insiructions. The general rules relating to in¬ 
structions in civil actions apply in proceedings of 
the character under consideration Accordingly 
It has been held that an instruction is improper if 
It suggests an issue not properly within the casc,^® 

or which IS inapplicable to the evidence,^7 or if it 
IS confusing or misleading’^ or incorrectly states 
the law An instruction should be refused which 
withdraws from the jury an issue the determina¬ 
tion of which will ascertain the homestead rights of 
])artics to the suit A charge may be erroneous 
also for an omission to define terms employed in 
it Where the charge as a whole is sufiicient, a 
liarty cannot complain of the failure to give a par¬ 
ticular instruction which was not requested 

If a charge concerning abandonment of the res¬ 
idence pioperty ignores the element of an intention 
to return, it is erroneous,-^ and it is ciror to 


charge that there must be both abandonment and 
the acquisition of a new homestead before there is 
a loss of the statutory exemption 24 An instruction 
which requires the concurrence of the wife in the 
husband^s intention not to return to occupy the 
homestead as such in order to constitute an aban¬ 
donment IS erroneous 26 Jf a pica of abandonment 
has been pleaded and the debtor was not m actual 
occupation at the time the debt was created, it is 
not necessary to charge expressly that the burden 
of proving abandonment is on the creditor 26 An 
instruction, on an issue whether land had been 
abandoned as a homestead, that the burden was on 
plaintiffs to show the abandonment, but that such 
proof might be made by facts and circumstances or 
by circumstances alone, if the lury deemed the same 
“sufficiently strong and cogent,” is not objectionable 
as requiring greater certainty of proof than was 
proper 27 

An instruction was properly refused which stat¬ 
ed that a second parcel of land leased by the debt¬ 
or from a landlord other than the party from w^hom 
be had previously leased his residence tract must 
be dc‘^ignatcd as a homestead as fully as the orig¬ 
inal homestead was designated 28 So it is error to 
tell the |ury that the intentions of the homesteaders 
respecting the future occupancy of their property 
arc immaterial if, by rci)resenting that the prem¬ 
ises had never been occupied as their homestead, 
they had obtained the loan sued for where the ev¬ 
idence tended to show their statements to the cred- 
itoi that they intended moving u])on the property to 
live as soon as their children comoleied their rd* 
ucation 29 The jury may be told that, if they find 


13. Ky—KiJcy v Smith, 5 SW 869, 
9 Kv L 615 

14. Utah—lirown v Clevorlv, 83 P 
1009, 96 lUnh 116 rehearing de¬ 
nied 85 r2d 769, 96 Utah 120 

Wis—Iloehu V Du TJoi^. 271 NW 84, 
223 Wis 138 

15. Tex —Ran v Citv Nat Rank of 
Decatur. Civ App , 272 SW 510 

16. Ark —Pipkin v Williams, 21 S 
W 4 33, 57 Aik 212, 38 Am S R 
241 

29 CJ p 991 note 49 

17. NC—Welch V Welch. 8 SE 
ir>6, 101 NC 505 

20 CJ p 991 note 50 

1& OkI —Morev v James, 276 P 
707, 136 Okl 174 

19. Okl — Moie> V James, supra 

Tex—Uewis V Puts, Cjv App , 275 

S W 173 

20. Ala —Hodges v Plodgos, 77 So 
743. 201 Ala 215 

Tex—Sthneider v Sanders, 61 SW 
727, 26 TexCivApp 169. 


21. Tex—Grave*; v Campbell, 12 S 
W 238, 71 Tev 5 76 

29 C J p 991 note 52 

22. Tex—Dewis v Pitts, Civ App , 
275 SW 4 73 

OrowlxLg' crops 

The court need not inform the jury 
that growing eiops ready to be har¬ 
vested are not in tin mselvos exempt 
but when on a hoine*;tead jh^^ can¬ 
not be levied on, it having alreuJv in¬ 
structed that to sustain a claim bv 
tin homesteader for damages in low¬ 
ing on glowing crops the jiirv must 
nnd that such < r<»ps w« u on the 
homestead land —Motor c' v Crah.ini, 
69 SAV 200, 29 Tex Civ App 235 
23 Tex—Keller v Realtie, Ci\ 
\pp, 34 SW 667 
‘J9 C .1 p 991 note 59 
Time of fomuner i&teation 

A charge on the issue of abandon¬ 
ment, asking the iurv to find wheth¬ 
er or not the homey toad claimants, 
prior to the levy, h'ft their honie- 
stoad with the intention never to re¬ 
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turn to It as a homestead, was not 
erroneous, as against the contention 
that the charge should have informed 
the jury that the intention not to re¬ 
turn and occiipv the land as a home¬ 
stead (ould have been formed after 
< laimants had left the land nnd be- 
fort tin lev \ -Farmers’ .State Bank 
of C( or gc'iown v Roberts. Tex Civ 
App, 59 S AA^ 2d 10S9, error dismissed 

24. Tex—Scottish-Amencan Mortg 
Co V Scrijiture, Civ App, 40 SW 
210 

25. Tt X—C'oopei Co v Warwick, 
C^iv'App , 120 S A\ 2d 128 

29. Tex—AA’hite v Dabney, Civ 
\pp 46 S W 653 

27. Tex —Gaar v Purge, 110 S W 

J81 49 Tex Civ App 599 

Burden of proof on issue of abandon¬ 
ment see supra ? 196 

28. Tex—Moore v Graham, 69 S. 
AV 200, 29 TexCiv Apji 235 

29. Tex—Davidson v JefLerson, Civ 
App, 68 SW. 822. 
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the property in controversy was set off to the home¬ 
steader by partition and became his separate prop¬ 
erty, they should find it was a homestead The 
court may properly instruct that the husband alone 
has the right to designate a homestead, and that un¬ 
less he intends to use the property as a home it will 
not be impressed with that character, although the 
wife may have intended making it her abode 
Where the facts involve a question of bona fide 
purchase for value and without notice of notes 
which recite that they are given in part payment of 
land subsequently claimed as exempt from their col¬ 
lection, the court should instruct that a purchase of 
the notes prior to the makers’ occiqiancy of the 
property as a homestead and ])rior to their mani¬ 
festing an intention so to occupy, the purchaser of 
the notes being without notice of such intended oc¬ 
cupancy, would render them enforceable against the 
property 

Verdict and findings. The general rules as to 
findings in civil actions apply Answers to imma¬ 
terial issues subnutted to the juiy may be disregard¬ 
ed A judgment cannot be based on irreconcilably 
conflicting findings on material issues A finding 
that the applicant is entitled to a homestead means 
a homestead in the entin* real estate involved in the 
application 36 Jf it is found that two parties ex¬ 
ecuted a declaration of homestead “as husband and 
wife,” this will not be considered equivalent to stat¬ 
ing that they were then husband and wife, but that 
they represented themselves to be such in their dec¬ 
laration 37 

While the owner of a business may have the right 
to elect, if he is engaged in two businesses, which 
he will hold as his business homestead, see supra § 
40, a finding of the jury that his princiyial jilace of 
business was one and not the other shows an elec¬ 


tion 38 A finding that an uptown office of whole¬ 
sale grain dealers was used as an auxiliary to, and 
in connection with, the plant which they claimed 
exempt from a trust deed as their business home¬ 
stead, IS not inconsistent with a finding that the 
uptown office was their principal place of business 
as wholesale grain dealers 39 

A verdict enjoining interference with the home¬ 
stead by a mortgagee should not restrain the cred¬ 
itor from enforcing his rights after termination of 
the homestead 

A statement of value contained in the verdict in¬ 
cludes the value of the premises with improvements, 
where the further finding ajiyicars that the land with 
improvements would not have brought over a given 
amount upon certain named dates'^* 

If the subjects of rents and the jiroportion in 
which claimants of a homestead are entitled are 
not litigated, a verdict need not dispose of such 
matters, but the court may distiibute the rental 
funds on the basis of the respective interests which 
the litigants have in the premises as fixed by the 
verdict 

§ 235. - Questions of Law and Fact 

If the evidence on an issue of fact is conflicting or 
such that several conclusions might reasonably be drawn 
therefrom, the issue is for the Jury, but if only one 
conclusion is possible the issue should be disposed of 
by the court 

If the evidence on any issue of fact is conflict¬ 
ing or such that several conclusions might reason¬ 
ably be drawn therefrom, the issue is one for the 
triers of fact "*3 The existence of facts on wffiich 
a homestead exemption is predicated ordinarily is a 
(jnestion of fact Accordingl> it has been held 
that it IS for the jury to determine whether tht 


30. Tex—l^onR v 1.<ong:, 70 SW 

587, 30 Tex Civ App 368 

31. Tex—Evans v Daniel, 60 SW 
1012. 25 TexClv.App 362 

32. Tex — Evanb v Daniel, supra 

33. S D —Henry v. Meade County 
Bank. 148 N W 626, 34 SD 361) 

29 C J p 992 note 66 

34. Tex—Buikhardt v Dleberman, 
Civ \pp, 142 SW2d 283. modihed 
on other tc^ounds 159 S W 2d 847, 
138 Tex i09 

35. Tex— Kinpr v Hill, CivApp, 167 
SW2d 628, affirmed, Sup, 172 S 
W 2d 298—Barton v Wood, Civ 
App , 162 S W 2d 147, error refused 

pindinfiTB held not conflicting' 

Findings that defendants did not 

intend to return to propertv as home¬ 
stead, and that they had not alran- 

doned such an intention, were not 


tonflKting—Tanner v (Jrisham, Tex 
Civ App, 2S9 SW 146, reversed on 
other grounds, Com Api>, 295 SW 

590 

36 Ca—Brand v Kennedy, 71 Ga 
707 

37. Cal—Emmal v Webb, 36 Cal 
197 

38. Tex—Bowman v Stark, Civ 
App . 185 S W 921 

39. Tex—Bowman v Stark, supra 

40. Ga—American Freehold Land 
MortK Co V W.ilker, 46 SE 426, 
119 Ga 311 

41. Tex —McLane v Paschal, 11 S 
W 837, 74 Tex 20 

43. Tex —Salmons v Thomas, 62 S 
W 102, 25 Tex Civ App 422 
43. Ala—Metropolitan Life Ins Co 
V Estes, 1'55 So 79. 228 Ala 582 
Tex—Jones v First Nat Bank of 
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MtMlen, Com App , 230 SW 157— 
Ilenrv v Williams, (^iv App, 132 
S W 2d 633—Strauss v Fiiedman 
Civ App , 109 S W 2d 553, error dis¬ 
missed—Greer v Broek, Civ App , 
91 S W 2d 855—Milliken v 
Civ App , 90 S W 2d 902, modified 

on other grounds 115 S W 2d 620, 
132 Ttx 21—Wilson v Levy, Civ 
App 62 S W 2d 501 error dis¬ 

missed— First Stall Bank in Cald- 
wtlJ ▼ Stubbs Civ \pp 48 S AA 2d 
4 16—Farm & Home Savings & 
Loan Ass’n of Missouri v Muhl 
('"iv App 37 S W 2d 316, error re¬ 
fused—Williams V Daniels, Civ 
App, 4 S W 2d 189—Commertt* 

Farm Credit Co v Say lea, Civ 
App. 279 S W 567 

44. Tex —Dallas Truat & Savings 
Bank v Pickett, Civ App, 59 S 
W 2d 1090, error dismissed 
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premises have been dedicated or occupied as a 
homestead ,^5 whether claimant was the head of a 
family during: his occupancy of the premises in 
suit;^® whether a tract situated in or adjacent to 
a town was a rural or urban homestead the val¬ 
ue of improvements on the land claimed as home¬ 
stead;^® and whether a tract of land adjacent to 
a dwelling: is embraced within the homestead of 
which the dwelling: house is a part 

Questions for (Oitrt and direction of verdict. If 
the evidence is not conflicting as to any material is¬ 
sue, and hut one conclusion can reasonably be drawn 
therefrom, the question becomes one of law and the 
court may and should direct a verdict If the 
evidence is clear and uncontradicted that a mortga¬ 
gee was Ignorant of the fact that the mortgaged 
property was a homestead at the time the debt was 
contracted, the court may instruct the piry to find 
an absence of such knowledge res])ccting the char¬ 
acter of the land Where the jietition shows that 
the land sought to be recovered had been set apart 
as a homestead and had been sold without an order 
from the probale court to defendant who was put 
in possession, and these allegations were not de¬ 
nied, the court may direct a verdict for plaintiff for 
the premises Although a piece of land separat¬ 


ed from the tract on which the dwelling is situat¬ 
ed may be so used as to make it a part of the 
homestead, testimony merely that land so situated 
was considered by the owner as part of his home¬ 
stead IS not sufficient to establish that fact so as to 
justify a peremptory instruction 

§ 236. Judgment and Enforcement 

The Judgment or decree must conform to, and be 
supported by, the pleadings and proof. Its effect and 
conclusiveness are governed by general rules. 

The judgment or decree in a proceeding to en¬ 
force or protect homestead rights must conform to, 
and be supported by, the pleadings and the proof 
it should not grant more than the pleadings and 
proof warrant,*'’^ or determine issues not involved 
in the proceeding Thus, if a creditor attempts to 
subject his debtor's homestead to sale, it is error 
to adjudge the entire property to the debtor’s wife 
as exempt on her petition therefor, in the absence 
of any denial b> her of the allegations of the credi¬ 
tor’s petition W here the proceeding is in equity, 
the couit may afford complete relief to all parties 
before it, although such relief was not specifically 
])ra>ed for In each of the respective parties-^*® An 
injunction decree should not be so broad as to pre- 


Wash— state rcl Rilchio V 

DouprUs, 89 }’ 2(1 227, 198 Wash 

■r.C4 

AbindonniPiit waiver or forfeiture 
as question of law or fact see su¬ 
pra *1 1 90 

45. Tl'\ -Milliktn v C'oker Civ 
App, 00 S W 2d ‘102 modified on 
othfi prrourids lin S W 2d 620, 122 
Tex 22 

29 CJ p 991 nnte 27 

46. Mo — Math* wson v Kilburn, 81 
S \V 1096, 1S3 Mo 110 

47 T<'\—Torus v First Nat Bank 
of Me \ll(n Com \pp 259 S AV’ 
157—Fcirm«‘^is’ & MechariKs’ Trust 

V T'erry, (hv App 56 S W 2d 
501, error refused—Schultz v 
Schultz ChvApp, 45 S W 2d 212— 
Ciminifrce F.itm Credit Co v 
Savles, Civ App , 279 S W 567— 

Coiiriellv V Johnson, Civ App, 259 
S W" 631—Kwinp v Riley, Civ 
App 246 SW 94—Saunders v 
T.anluim, ehv Vpp, 57 SW 70 

29 C J p 991 note 40 

48 Ch—K imsev v Rot'eis, 142 SE 
G67, 166 Ga 176 

49. Tex —Andrews v Hagfadon, 54 
Tex 571—Alto v Maydole, 54 Tex 
244 

50 Gel—Powell V Powell, 127 SE 
117, 159 Get 837 

Tex Farmers’ ^ Mechanics’ Trust 
Co V Perry, Civ App, 56 S W 2d 
601, error refused 

40 C J S -40 


Fact held not established as matter 
of law 

Continued occupancy of homestead 
promises after conveyance thereof 
was not, as matter of law, proof that 
a.ssiffnee of vendor’s lien note had 
notice that conveyance was merely 
a pretended sale for purpose of ob¬ 
taining money on the homestead — 
Strauss v Friedman, Tex Civ App , 
109 S W 2d 552, error dismissed 
51. Tex—Scripture v Siotlish- 

Amorican Mortg Co, 49 S VV 644 
20 Tex (’’jv App 153 
52 Ga —Willford v Denby, 56 SK 
1010 127 Ga 786 

53. Tex—Johnson v Russell, Civ 
App , 220 S W 3.52 

54. Tex—Brown v .Tones, Civ \pp, 
1,21 S W 2d 850—Ramirez v Castro, 
Civ Vpp , 121 S W 2d 652 

Utah —Cleverly v District Court of 
Second Judnial Dist in and for 
DaMs County, 39 I’2d 748, 85 Utah 
440 

Vt —In re Wolff’s Estate, 182 A 187, 
108 Vt 54 

jradgrxuent held not to conform to pe¬ 
tition 

Where defendants alleged that "the 
south 200 acres" of three hundred 
and twenty acre tract Involved con¬ 
stituted their homestead, judgment 
decreeing that defendants should re- 
( over "the north 200 acres’’ of three 
hundred and twenty acre trae t as 
their homestead was fundamental er- 
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ror—Hughes v Stovall, Tex Civ 
App , 1 -{5 S W 2d 603, error dismissed, 
judgment correct 

55. Tlx —Ramirez v Castro, Civ 
App, 121 SW2d 652 

\Vm—R(vhe \ Du Hois, 271 NW 
84. 223 Wis 438 

56. Tex —White v Blackman, Ci\ 
App , 168 S VV" 2d 531 

57. Kv—Platon v Price, 4 2 SW 
341 

58. Kv—Riley V Smith 5SW 869, 
9 K> L 615 

Injanction on conditions 

Trial court did not t rr in enjoin¬ 
ing dclcndanls from bringing on sale 
of plaintilf’'^ realtv undei execution 
until plaintitt s appluMtion for home¬ 
stead should be finally determined, 
although plaintiff had given a deed 
and a note containing a homestead 
waiver to a banking company and 
one of the rJelendants after obtaining 
judgment against plaintiff and being 
unable to find property of plaintiff on 
which to levy a fieri facias paid 
amount of note to banking company 
and rc'ceived a deed from banking 
(ompanv where injunction was con¬ 
ditioned on payment by plaintiff into 
(ouit of amount owed on note—J'ass 
V Pass, Ga. 23 S PI 2d 697 
ApportionmeiLt of mortgage debt 
On application bv mortgagors to 
compel purchaser at foietlosuit sab 
to pay them amount of bid above 
amount due on special execution, 
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vent defendant from exercising^ such rights as he 
has or may in the future acquire against the prop- 
erty.59 Where the debtor attempts to enjoin the 
enforcement of a judgment against property, in¬ 
cluding the homestead, on the ground that a lien 
was improperly taken by the judgment creditor 
against such property, his relief will be confined to 
the homestead premises.®^ If the debtor fails in a 
suit to restr«iin a sale of his residence premises by 
a trustee under a trust deed, the decree should not 
direct their sale by the sheriff 

Judgment for the exemptioner may projierly be 
based on findings sufficient when taken together to 
establish his right of homestead,as, for example, 
on findings that before levy the exemptioner intend¬ 
ed in good faith to occupy the premises as his home 
and had taken possession for that purpose within a 
reasonable time thereafter and it has been held 
that a decree allowing a claim of homestead should 
find all facts necessary under the statute for its 
existence So, in an action to quiet title to realty 
by one claiming under a conveyance from a judg¬ 
ment debtor before an execution sale on the judg¬ 
ment purporting to sell plaintiff’s property to sat¬ 
isfy the debt involving questions of judgment lien 
against land and whether it had been the judgment 
debtor’s homestead, it was error to enter judgment 
for defendant without any determination as to 
whether the land had been a homestead exempt 
from execution An order putting the jitirchaser 
at execution sale in possession on the ground that 
the judgment on which the execution issued was 
for a debt constituting part of the purchase price 
of the property need not recite such fact ®® 

If an execution sale has been set aside and the 
sheriff’s certificate and deed canceled in order to 
relieve the judgment debtor, the satisfaction of the 
debt will also be vacated and an alias excciilion be 


issued to collect the judgment A preliminary in¬ 
junction against the sale on execution of homestead 
property will not be dissolved until final hearing, 
where the creditor sets up as an affirmative defense 
the fact that the debt is enforceable against the 
property as antedating its homestead character.®® 
If petitioner’s claim for homestead as against a li¬ 
ability for street improvements is denied and the 
case continued to fix the time and amount of his 
payment, the petition should not be dismissed until 
those facts are ascertained ®^ When real estate is 
conveyed to a wife, or to another in trust for her, in 
exchange for a deed to a homestead in which she 
joins, the district court’s judgment holding the real 
estate so conveyed to her as security for a judgment 
hen against such homestead, that was fraudulently 
concealed from the purchaser by the vendors at the 
time of the exchange, was not error Because of 
the unseverable character of the homestead right in 
the husband and wife, as long as the marital rela¬ 
tion and the homestead interest exist there can be 
no judgment ousting either spouse from possession 
where the rights of the other spouse have not been 
adjudicated A decree purporting to extinguish 
the husband’s homestead interest upon payment of 
the value thereof could not affect the wife’s home¬ 
stead rights 

Necessity of bond Where the statutes require 
the furnishing of a bond by one seeking a stay of 
execution pending api)cal from a judgment or as a 
condition to the granting of an in)uiiction restrain¬ 
ing the enforcement of a judgment, the court is 
without jurisdiction to grant an inpinction restrain¬ 
ing the execution of an order to sell homestead 
property to a debtor who appccded without giving a 
Mipersedeas bond, unless such an in]unction is con¬ 
ditioned on the furnishing of a bond as requiied 
by statute 


where foreclosure sale of homestead 
could not he alltickod, if mortM:agois 
ate entitled to relief asked, amount 
paid hv purdiRMer should be so ap¬ 
portioned that homf*^tend would boai 
its proportionate amount of mort¬ 
gage ind< bt<‘dnt‘ss—I’lnenix Trust 
(’o V X'aught, Jdu N W 792, 201 

Iowa 150 

59 L.a—Rigdon v Bog.in, 107 So 
40^, IGO La 551 

Te\—Uvalde Living Lo v K»*nnedj, 
CivApp, 22 S \V 2d 1001 
Decree held not too broad 

A decree enjoining defendant from 
asfacrting anv claim adverse to the 
home«^teud “as hen by .iscertained 
and deterrnlnt'd" was not loo bioed 
as estopping defendant to prof ecd to 
appraise^ the value of the horru’stead 
in the manner piovided bv statute — 


Coakley v Swim, 23 P 2d 618, 218 

Cal .J40 

60. Tex—Roller v Woolndge, 46 
Tex 186 

61. Tex—Bomback v Sjkes, 24 Tex 
J17 

62. Tex - -Stevmson v Wilson, Civ 
App, 130 S W 2d 317 error re¬ 
timed 

Utah —Jensen v Jensen, 260 P 485, 
72 Utah 180 

63 Tex—Fol€*\ v Holtkamp, 66 S 
W 891, 28 Tex Civ App 123 

64. Ill —Kitchell V Burgivin, 21 Ill 
40 

65. Utah—Antelope Shearing Corral 
V Consolidated Wagon & Machine 
v’o , 18r) P .597, 54 Utah 355 

66 Wash —State ex rel Ritchie v. 
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Douglas, 89 P 2d 227. 1 98 Wash 
564 

67. Wis—Phillips V Root, 31 NW 
712 68 Wls 128 

68* Iowa—Havet, v Billings, 28 N 
W G52, 69 Iowa ,387 

69. Ky—Allen v Nfvin, ,38 SW 

8S8 18 Kv I. 901 

70. NTeb—Laugh]in v Cardiner. 176 
NW 727, 178 NW 270, 104 Neb 
237 

71. Tex—Astin v Martin CivApp, 
289 SW 4 42, revpTsf'd on other 
grounds Martin v Astin, Com App , 
295 S W 584 

Parties see supra ^ 231 

72. Ill —Voss V Hezgis, 175 N E 
700, .34,3 Ill 451 

73. Tex —Glenn v Hollums, Civ 
App , 73 S W 2d 1068. 
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Condusivcness and effect. A’ judgment setting 
aside a homestead is not conclusive against a cred¬ 
itor who subsequently attempts to subject the land 
to his claim after the exemption ceases^"* Under 
a statute making an order exempting property from 
levy or sale conclusive for only a year, a judgment 
should limit the period of exemption to one year 
A decision that the premises claimed were not the 
individual homestead of the claimant but came to 
him by survivorship does not determine the ques¬ 
tion of his rights therein The effect of an order 
vacating an order for the sale of a homestead on 
the ground that the judgment ci editor had unrea¬ 
sonably delayed in instituting proceedings to reach 
the value in excess of the exemption is to relieve 
the projierty of the cxcculion hen A decree for 
the sale of all right and interest in the premises in 
question will be jiresiimed to pass the homestead 
right to a purchaser, although it is not specified 

Vacaium An order which is void on its face 
may be vacated at any time 

§ 237. Review 

General rules governing review in civil actions are 
applicable 

The fact that the debtor’s wife did not join with 
her husband in the oath prescribed for pooi ]h rsons 
on apjital by herself and husband from a judgment 
denying their homestead rights does not prevent 
cither party fiom asserting those rights in the aj)- 
pellate court It has been held th.it an appeal of 
the entire case lies from a decision sustaining a mo¬ 
tion to dissolve an injunction against the execution 
sale of the homestead, if the debtor’s petition seek¬ 
ing to [irotecl his homestead is dismissed at the 
same time the injunction is dissohed 

Parties If a wife appeals separately from a de¬ 


cree final against her homestead rights, it is no ob¬ 
jection that her husband did not loin, although he 
was a party defendant with his wife, the decree 
not being final as against him ^2 The purchaser of 
property claimed by surviving minors as a home¬ 
stead IS a proper party with the administrator of 
the deceased parents’ estate, on certiorari from a 
decree of the probate court refusing to set aside the 
residence as exempt and ordering a sale of the 
land 

The rccoid on an appeal from a judgment deter¬ 
mining homestead rights should show onl> the pro¬ 
ceedings in the contest of those rights 

Scope of rcz'icio Questions not properly raised 
below^'’ or not properly presented before the ap- 
])cllate court^^ will not be considered If the rec¬ 
ord presents a question of fact on conflicting proof, 
there will be no reversal, unless the conclusion of 
the low^er court is flagrantly against the evidence 
Where the pleadings and evulence concerning ap¬ 
pellant’s claim to a homestead are not contained in 
the record, the refusal of the court to allow such 
claim cannot be reviewed on appeal The exer¬ 
cise of the lower court’s discretion will not be dis¬ 
turbed unless an abuse of discretion clearly aj)- 
pears 

Harmless error will not work a reversaP^ 

Jhspoution of (Li^c In a suit to subject assets to 
judgment, a dtcret finding that ii debtor after suit 
conveyed his homestead to his daughter without 
consideration .iiid setting aside the convey.met will 
be reversed, whcie the value of the homestead was 
neither proved nor found by the decree, and there 
was nothing in the recoid authorizing the assiini])- 
tion that It was worth mon than the exempt 
amount In a [)ro])er case tin indginent of the 
trial court may be modified on apjieal 


74. Va—Knnhv v Henntze, 7 SE 
J01, sr> Va 177 

75. Wis—rio(h( V T)u IJois. 271 N 
W Kl, 2J.i \\ ih I.IS 

76. SC—HosfoTd v VV\nn, 1 UK 
1')7, J6 SC nil 

77. Cal—tJraliam v Hunt, 7 P 2d 
ISC. nil iVil Apf» 580 

78. Ill —West V Krebaum, 88 Ill 
263 

79. Utah—ClevpTlv' v District 
Court of Second Judicial Dist in 
and for Davis County, 39 P 2d 748, 
8.S Utah 440 

80. Tenn —Bostick v Haynie, Ch A , 
36 SW S.S6 

81. Ky—Pender seat v Heekin, 22 
SW 606. 94 Kv 384, 16 Ky L 180 

83. Nev —Rhudes v. Williams, 12 
Nev. 20 


83. Tex—Cunnen v Chandlei, 11 
Tex 249 

84. Al'i —Writ^hl v Jones, 15 So 
832, 102 Ala 639 

85. Tex—Ha rrib v Matthews, 81 

SW 1198. 36 TexClvApp 424 

29 (^J p 993 note 1 

Qaestion raised in different proceed¬ 
ing- 

In a suit to quiet title as aj?ainst 
the lien of a judgment plaintiff h 
claim of homestead will not be 
pa'^sed on where the pleadings and 
flndinss art mlent on the subject of 
homestead, and it appears only in¬ 
cidentally that there W'as a home¬ 
stead claim in the former action in 
which the judgment was lecovered — 
Hickey v Algie, 197 P Jo9, 61 Cal 
App 696. 


86 

Vt —In re 

Wolff’s Estate 

182 4. 

IK 

7 lOS Vl 

3 t 


87. 

(4kl -("lav 

\ First Xat 

Hank, 


19 l»2d 64 1 70 Okl 225 

29 Cl p 99,1 note 2 


88. K\ —Kinn» 11 \ Higginbotham, 

29 SW 740. 97 K\ 21, 16 Kv U 
76.S 

89. Colo—Lock V Perkin's 33 P 2d 
39.1. 93 Colo 113 

Pla—lUshop \ PiT^^t Old State Hank, 
194 So 4SS. 112 Fla 19 0 

90. Tex —Salmons v Thomas, 62 S 
W 102, 23 Tex Civ App 422 

29 CJ p 993 note 4 

91. Ill—lies V Heidenren h 127 2^ 
E 722. 293 Ill 291 

901. Wis —Roche v Du Hois, 271 N 
W 84, 233 Wis 438. 
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Subsequent proceedings If there has been an 
appeal from homestead proceedings and the judg¬ 
ment in favor of the debtor has been affirmed, the 
creditor may not file a supplemental pleading in the 
lower court and reach the property by showing that 
the exemption has terminated 

§ 238. Damages 

Damages to a homesteader who has been kept from 
possession are estimated from the date of levy, and may 
include the rental value of the premises 

Where damages arc recovered by a homesteader 
who has been kept from the possession of his home¬ 
stead, they are estimated from the date of levy,-^* 
and may include the rental value of the premises 
during the period recovered for,^^"* from which 
should be deducted the taxes projierly paid by the 


wrongful occupant during his possession but if 
the amount recovered is the value of the property 
and not merely the rents accrued such amount can¬ 
not be offset by the taxes paid by the wrongful oc¬ 
cupant (luring his possessions'^ Damages equal to 
the value of exempt crops wrongfully levu d on are 
recoverable by the homesteader,^^ and cannot be 
offset by a recovery against him on a note in the 
same action Where the homestead is wrongfully 
sold on execution and the ])urcbaser raises a crop 
on the land, the homesteader is not eiilitkd to the 
value of the crops as damages, although if he re¬ 
gains possession before the crop is matured and 
severed the croji becomes his property ^ '1 he meas¬ 

ure of damages for wrongfully impounding the 
proceeds of a homestead by garnishment has been 
held to be interest on the money impounded at the 
rate prescribed by law 2 


VI. RIGHTS OF SURVIVING SPOUSE, CHILDREN, OR HEIRS 


§ 239. In General 

Succession to, and continuation of, a right of home¬ 
stead to a survivor or survivors are limited to the per¬ 
sons, and under the conditions, described in the home¬ 
stead statute A homestead set apart to a survivor is 
commonly called a “probate homestead “ 

Succession to, and continuation of, a right of 
homestead by survival are limited to the persons 
described by the homestead statute,^ and under the 
conditions prescribed by the statute,^ so long as the 
survivor may assert such right,-''* and terminate wuth 
the death of the homesteader, if there is no sui viv- 
ing ])crson in wffiom the right is continued by the 
statute,® but where the homestead character has 


once attached, it may continue for the benefit of a 
single individual who is the sole survivor of the 
persons or group designated A surviving spouse, 
or person w'lthin the statute, takes the homestead 
rights, not by tight of survivorship, but as jiroperty 
set aside by law from decedent’s estate for the ben¬ 
efit of such survivor,^ and his or hei rights are 
neither enl.irged noi diminished by the fact of such 
death'' The right cannot be tiansmitted by de¬ 
scent 

J he policy of the homestead laws generally is to 
secure to the surviving widow and minor children a 
homestead and homestead rights, and to give them 
special jirotection 


93. Kv—Wilcox V Parker, 6 Ky L 
irai 

94. Tex—Hnjley v Oliver, 0 SW 
6fK> 

Rijrht of ac hon for d.imaj^es see su¬ 
pra § 227 

95. Mo—Dent V Dent, 166 S W 2d 
oRJ 

J9 C J p 992 note 9 

96. Ill—Mix V Klnp 66 Ill 145 

97. Ky—Funk v Walter, 7 S W 
026, 87 K\ 182, 10 Kv L. 27 

98. Tex—('rv v J W Bass Hard¬ 
ware, riv.\pp, 271 S W S17 — 

Mt»oTo V (Ir.iham, 69 RW 200, 29 
Texe^iv \pi> 2 15 

99. Tex—(>v V J W Bass Hard¬ 
ware. Civ App, 273 SW 347— 

Moore V tlraham, 69 S W 200, 29 
Text-IV App 2 !5 

a. Mo—Dent v Dent, 166 S W 2d 
682 

A Tex—W^ashington v Hug'jfins, 

, Civ App, 10 S.W 2d 140. 


3. Mo—Collier v Porter 16 SW 
2d 4 9 322 Mo 697 

Okl —Manninp v Doscher, 29 P 2d 
966 167 Okl 368—(Jieenshaw^ v 

Brow^n 219 l» 9U, 96 Okl 11 
SC—Darn v Slcdham. 137 SB 'HI, 
1 19 S C 66 

SJ)—In le Clouse’s Estate, 2’r)7 N 
W 106 63 SD 147 
Tex—Holland v Swilley, Ctv App, 
268 SW 758 

Immediate members of family, nr, 

In other words the surviving hus¬ 
band or wife ,ind their mfnor chil¬ 
dren are only ones me lud<*d in home¬ 
stead exemption undei the statute — 
Greenshaw v Brown, 219 P 934 96 

Okl 11 

4. Miss—Bank of M>rtle v Garri¬ 
son. 184 .So 291, 183 Miss 526 

Snrvivliig' spouse over sixty years of 
afire 

Miss—Bank of Myrtle v Garrison, 
supra 

5. Okl—McGaffey v. Mulky, 241 P 
480, 115 Okl 44 
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6 SC—In re Snoddy's Estate, 21 R 
E 2d 198, 201 S 14—Dorn v Rtid- 

ham 137 RE Ill, 159 SC 66 

Duration and terinmition of homie¬ 
st eod Tight generally see infra 
271-277 

7. Okl —Oklahoma State Bank v 
Van Hassfl, 114 P 2d 912, 189 Okl 
4 8 Greenshaw V Brown, 219 P 
934. 96 Okl 11 

8. IIS—Maruska v Equitable Eife 
Assur Soe , DC Minn, 21 F Supp 
841 

Minn—Tomlinson v Kandiyohi 
("ounty Bank, 202 NW 4 91, 162 
Minn 230 

9. Colo—Union Nat Bank of Gree¬ 
ley V W’light, 242 I* 54, 78 Colo 
346 

10. Tex — Holland v Swillev, Civ 
App , 268 R W 758 

Course of descent of homestead see 
infra S 242 

11. Ala— Bishop V Johnson, 7 So 2d 
281, 242 Ala 551. 
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Probate homestead The homestead right set 
apart to a surviving spouse or minor children is 
commonly called a “probate homestead,”^2 which, 
as defined by statute, is a homestead set apart by 
the court for the use of the surviving spouse and 
the minor children out of the common property, or 
if there be no common property, then out of the 
real estate belonging to deceased ,12 or a homestead 
to be created by the jirobatc court out of any firop- 
( rt> belonging to decedent, which was subject to a 
homestead at the time of his death The right to 
such a homestead is not a vested light, hut a i)riv- 
ilcgc, the validity of which depends on the condi¬ 
tions existing when the application therefor is 
made 

§ 240. Constitutional and Statutory Provi¬ 
sions 

Exemptions in favor of the surviving spouse or chil¬ 
dren are generally controlled by the homestead law in 
force at the time of the homesteader’s death, and such 
law IS generally given a liberal construction in favor of 
the homestead claimant 

Mlhough there is authority to the contrary,^® 


it is generally held that the laws in force at the 
time of the homesteader's death are controlling in 
respect of the exemptions in favor of the surviv¬ 
ing spouse and children,and that subsequent leg¬ 
islation will not enlarge or dimmish their rights in 
this respect,although as to this last proposition 
there is some contrary authority,^*^ as where the 
subsequent legislation is general and refers to a 
prior general statute 20 The projiortional interests 
of the widow and minor children, it has been held, 
are determined by the law in force when the or¬ 
der of court IS made, setting apart a probate home¬ 
stead to their use 2i 

Sale to pay debts of decedent A sale of home¬ 
stead real estate to pay the homesteader’s debts gen¬ 
erally IS controlled by the statute in forci at the 
time of his or her death ,22 but a statute which pre¬ 
vents the selling of the fee of decedent’s homestead 
until the youngest child has attained majority docs 
not affect the rights of creditors which have become 
fixed before that date to have the fee, in a home¬ 
stead that has come into existence before, subjected 


ThI—I n rf* Knchis:ian’s lOstati^ 12<S 
T* id ill Cil id 787 prior opin¬ 

ion App , lil I’id S6n 
Fla—('■hurch v Lpp, n6 So 242, HU 
Fla 4 7S 

PurpoBo of statute providing for a 
honnstt'id to the siirvoving widow or 
minor ehildrcn, or a given amount m 
lieu thi’teof, “is to provide a m« ans 
ot severance of tht hom< stead, when 
ne( esscirv, from interests subject to 
a due administration and the pay¬ 
ment of debts and to sa\e inviolate 
th>* homestead right which the law 
gi\ts to the widow or children 
Howell V Ward, 161 So 4S7, 4‘U iSO 
Ala ;7‘» 

lIomesltMd rights of surxiving chil¬ 
dren spr infra ir»r)-2")S 
Homestead rights of surviving wife 
sec infra i4 l-iD4 

12. OklIlinger v Hyrnt, 80 1’2d 

ili 183 Okl 4b 

13 Cal—In re Estate of No.ih, lo 
I’ i9(), 73 Cal a’lO, fiOl, 2 \m S R 
S34--In re Maxwell’s Estate 46 I’ 
id 777, 7 Cal App 2d 641 
iU«rht to preybate homestead is fa- 
vored by the law and should be lib- 
eiall> (onstrued—In re Maxwells 
Estate, supra 

Widow’s quarantine see Exeeutor.s 
and Administrators 327-331 

14. Idaho—In re MeVay’s Estate, 
93 R 28. 34. 14 Idaho 66 

15 Cal—In re Pillbhury’s Estate, 
J66 P 11, 176 Cal 4-54, 3 A L Pw 
1396—In re Wyss’ Estate, 297 P 
IttO, 112 Cal App 487 


16. SC—Ex parte Strobel, 2 SC 
309 

29 CJ p 1010 note 62 

17. Cal—Selinger v Mill\, 121 P 2d 
631, r»l (VI App id 286 -In re 
Wright’s Estate, 277 P 3 72, 9« Cal 

App 6 11 

Mo—Ka\ V Politte, 129 S W id 863 
344 Mo 805 12i A I. K 1115—Jn 

le (Bute’s Estate, 161 S W id 705 
236 Mo App 1030 

Or—l\inn«*\ \ Uglow, 98 P 2d 1006, 
163 Or 639 

Vt—Richardson v Richardson, 11 \ 
2d 227. 232, 1 1 1 Vt 140, citing Cor¬ 
pus Juris. 

Wash—Morltv v Mtnley, 230 I’ 645, 
1 51 Wash 540 
29 C.F p 1010 note 53 

In Alabama 

(1) The rule stated in the text 

generally applies—Hishop v .lohn- 
son, 7 So 2d 281 242 Ala 551—I )akt 

v Inghs 194 So 673 2 19 Ala 2 41— 

Havru's v Havnes, 181 So 75 7, 2 16 
Ma 331-RatliU \ Ratliff, 176 So 
259 23 1 AIu 320—W'llliams \ Over- 

ea'^t, 155 So 543, 229 Ala 119—(_lra\ 
V Wtalherford, 119 So 81 9, 22 7 \la 
324—Ta\lorv Taylor, 127 So 503 221 
Ala 74—Ruchannon v Huchannon 
124 So 113 220 Ala 72—Tharp v 

Johnson, 122 So 668, 219 Via '517— 
Bodeker v Tutwiler, 100 So 770, 211 
Ala 537—29 CJ p 1010 note 53 laj 
( 1 ) 

(2) Some earlier cases, howevoc 
qualified the rule to the extent that 
as against creditors of decedent the 
law in force at the time of th« crea¬ 
tion of a debt b\ contract governs — 
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Munchus V Harris, 69 Ala 506—29 
C 1 p 1010 note 53 fa] (2) 

Rights of parties to partition In¬ 
volving homestead right acquired 
from deceased father and husband 
of children and surviving wife are 
determinable hv law in lorcf at time 
right arose—S( howe v Kallmeyer, 
20 S W 2d 26. 323 Mo 899 
What law governs 

Homestead rights generally see su¬ 
pra § 5 

1‘roeeedings for protection of home¬ 
stead rights see supra 5 207 
Transfer or encumbrance ot home¬ 
stead m'e supra ^ 128 
18 Ma—Bodeker v Tulwuler 100 

So 776, 21 1 Ala 5 57—Ta>Ior \ 

Ppttus 52 Al^ 2S7 
Neh—In re Costello. 178 NW 192 
10 4 Neb 5 77 

19. Kv—Funk \ Walters, 6 Kv H 
297 

29 CJ p 1011 note 55 

20. Or—In rt Fri//tdl’s Estate, ISv 

P 707 95 C)T 6S1 

29 CJ p 1011 note 55 [a] 

21 . Cal —Sh<*eh> v Miles 28 P 

1 0 16 9 5 Cal 288—Sulzberger v 

Sul/berger, 50 Cal 385 

Ga—(lerding v Beall, 63 Ga 561 
22 Mo—Kav V Politte, 129 S W 2d 
863 344 Mo 805, 122 ALR 1115 

— In rc Flute’s Estate, 161 SW 
2d 705, 236 Mo App 1030 
Sale 

Of homestead piopcrty under or 
der of court see Executors and 
Administrators ^ 552 
Subject to homestead rights gen¬ 
erally see infra fi 291 
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to payment of such debts at any time before or 
after the date of the act 23 

Descent and distribution statutes Except where 
it is otherwise specially provided by the homestead 
laws,24 the rights of the widow and children are to 
be determined by the provisions of the homestead 
laws alone and not by the statutes of descent and 
distribution 26 A staliik authorizing exempt prop¬ 
erty to be set aside for the sur\iving spouse or 
children does not prevail over a statute specifically 
providing for the descent and devise of homesteads 
by reason of the fact that the former statute is re¬ 
enacted subsequently by the addition of a curative 
clause 26 

Construction of statutes Statutes or constitu¬ 
tional provisions pertaining to the homestead rights 
of a surviving spouse and minoi children, generally 
should be liberally construed in favor of the home¬ 
stead claimants ,2*^ but a statute authorizing prop¬ 
erty to be set over to a surviving spouse in lieu of 
a homestead and excmjitions, which ])roperly would 
pass to the heirs under the common law, being in 
derogation of the common law, should be strictly 
construed 2^ A constitutional provision i elating to 
the acquisition and disposal of a married woman’s 
separate estate, and as to its being e\etTi])t fiom the 
husband’s debts and obligations, does iu)t inhibit tlu 
legislature from providing for a homestead therein 
in aid of htr surviving husband,2*^ and, where the 
constitution effects equality between husband and 
wife as far as disposing of his or her scjiarate es¬ 
tate by will is concerned, a statute reserving a 
homestead to the survivor of cither is not unc(»n- 
stitutional 20 A statute providing for the setting 
apart of homesteads to survivors is not affected b_\ 
a statute which deals exclusively wntli family sup 


port and the administration and settlement of es¬ 
tates and a statute relating exclusively to the 
right of exemption of a homestead from process 
issued for the collection of debts does not affect the 
right of exemption from administration and the pay¬ 
ment of debts.22 

§ 241. - Retroactive Operation 

Homestead laws are generally prospective, and not 
retrospective, In their operation. 

The homestead statutes arc prospective, and not 
retrospective, in their operation 23 A statute ex¬ 
empting a decedent’s homestead estate in the hands 
of a surviving husband, wife, or children will not 
be construed to apply to debts contracted prior to its 
enactment,24 although it has been held not to give 
it a retrospective operation to regard such debts as 
barred, provided the debtor died after the law went 
into effect but at the time the liabilities were in¬ 
curred a general homestead exemjituin statute was 
in force 26 If land is acquired by a married w^o- 
man and, before birth of issue, a Liw is passed giv¬ 
ing minor children a right to the bomcslcad of their 
deceased mother, superior to the husband’s estate of 
curtesy, such law is dtemtd valid, as to issue sub¬ 
sequently born, as against the surviving husband 26 

§ 242. Course of Descent of Homestead 

Except in so far as abrogated or modified by the 
homestead laws, homestead property descends to the 
heirs of the owner of the property in the same manner 
as other real estate, subject to the homestead rights 
and the claims of creditors 

Except in so far as the rule may be arbrogated or 
modified b> special provisions in the homestead laws 
themselves,27 homestead projierty desccMids to the 


23. Mo—Russell v (xold, .App , 19, 
S W 757 

29 C J p 1011 note 59 

24 . Kla—Hjiison v Rooth, 22 So 

687 .19 V]n SJ3 

29 C I p 1011 note 60 

25 . M(» — Armor v Lewis, 161 S W 
251, 252 Mo 568 

26 . t)r—Winslow v Becker 58 P 2d 
620, 154 Or 3.96—Overland v Jack- 
son 275 P 21, 128 Or 45.i—In re 

E^.late 202 V 414. 104 Or 
,92, niixlifled on other grounds 206 
J’ 548 104 Or .92 

27. Aik—Biadlev v Humphreys, 83 
S W2d SJ8, 191 Ark 141—Colum v 
Thornton. 183 SW 205, 122 Ark 
287 

Cal—In re Kachigian’s Estate, 128 
P 2d 865, 20 Cal 2d 787, prior opin¬ 
ion, App, 121 P 2(1 809 

Colo—Cnupin Lumber <’o v Day, 
103 P2d 14, 106 Colo. 19*4 


Fla —Milam v Davis, 129 So 068, 
97 Fla 916, terlioran denied Tjf- 
lan> Sz Co V Davis, 50 S Ct 82, 
280 US 601. 74 1. Ed 646 

Kan—In re Ditteniore’s Estate, 106 
P2d 10.56, 152 K.an 574 

Miss—Lcicke> V Harrington, 139 So 
nj. 162 Miss '512 

Or—In re Friz/ell’s Estate, 188 P 
707 95 Or 681 

Wash—In ri Anotlan’s Estate, 34 P 
2d 881. 178 Wash .916 

Wis—In re Btnthardt’s Will, 200 N 
W 461, 184 Wjb 5bl 

Construr tion of homestead laws gen¬ 
erally see supra § 8 

28. Wash —In re Tvler’s Estate, 250 
P 456, 140 Wash 679, 51 A L R 
1088 

29 . Ut.sh—In re I’etersen’s Estate, 
93 l’2d 415, 97 Utah 324 

30. Utah—In re Petersen’s Estate, 
supra 


31. Utah—In re S> nd( i gaard’s Es¬ 
tate, 88 r 616, 31 Utah 4 90 

32. Ala—Cox V M(L(more, 183 So 
S60, 2i(> Ala 5.59—St wt II v Sewell 
47 So 204, 1.56 Ala 616—(larland 
V Bostifk, 29 So 698, 11 8 Al,i 209 

33. Hawaii—Waiaki a Mil] Co v 
Vierra, 35 Hawaii 550 

Wash—In re Bloor, 187 J’ 396, 109 
W'ash 554 

29 C J p 1011 note 02 

34. NH—Squire v Mudgett. 61 N 
H 149 

35. Miss —Morrison v McDaniel, 30 
Miss 213 

3G. Ark —Littell v Jones. 19 SW 
497, 56 Ark 1.99- Thompson v. 

King, 11 SW 92.5. 54 Aik 9 

37. Cal—Selinger v Miily, 124 P 2d 
631, 51 Cal App 2d 286—In re 

Wright’s Estate, 2 77 P. 372, 98 

Cal App 633 

29 C J p 1043 note li5. 
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heirs of the owner of the property in which the 
homestead exists in the same manner as other real 
estate,^® that is, in accordance with the local stat¬ 
utes of descent and disli ibution, under which the 
heirs usually take the fee,®® subject to such rights 
in the property as may be given by the homestead 
laws to the surviving spouse or to minor children of 


the owner of the homestead,^0 such as the right of 
possession which is postponed until the termination 
of the homestead and also subject to valid 
claims of creditors of the estate 42 Where this 
rule is embodied in the organic law of the state, a 
statute which assumes to give the homestead of de¬ 
ceased absolutely to his widow and minor children 


Xn ZTorth Dakota 

(1) Under Comp Lr 1913 Sfi 5627 and 
8723, homestead does not descend to 
children ext ejit on death of both hus¬ 
band and wife—In re Druhl’s Estate, 
237 NW 697, 61 ND 168 

(2) If a surviving: spouse remar¬ 
ries and takes childien Into anoDicr 
state, homestead estate ceases, and 
property descends to surviving: spouse 
and heirs in bame manner as realty 
which has never been subject to 
homeste'id estate—In rc Druhl's Es¬ 
tate, supra 

Nature of estate or Interest transmit¬ 
ted see infra § 265 

38. Ala—Maitln v Cothran, 200 So 
6ft9. 210 Ala 619—v Fan¬ 
nin, 121 So 528, 219 Ala 234 
Fla—Ibown v Jones, 192 So 18S, 
14 0 Fla 506—McIOwcn v Lai son, 
18,5 So 866, 136 Fla 1 
Ill —L« hman v Cottrell, 19 N E 2d 
111, 291j 111 App 434 
Iow<i --Ciousc v Clouse, 259 N \V 
443 219 Iowa 736 

Kv —Shields V I’arsons, 18 S W 2d 
961, 230 Ky 143 

Mont—Raistakkd v Paperstiom, 208 
P 940, 64 Mont 173 

Meek V Wiig, 262 NW 829, 
129 Neb 746—Douffhertv \ White, 
200 N W 884, 112 Neb 675, 36 A L 
H 4 25 

N 1)—In re Druhl’s Estate, 237 NW 
60 7. 61 ND 168 

Oi—In le ]’olter.s Estate, 69 P 2d 
253, 151 Oi 167—In re Leet's Es¬ 
tate, 20b r 5 IS, 10 1 Or 32, niodi- 
IvmK 202 P 4J4 104 Or 32 

SC —E\ paitc Cothiari, 121 SE 556, 
128 S C 122 

Tex—(lieenc v White, 153 S W 2d 
575, 137 Tex !bl, 136 ALU 626, 
T«voisinj? Wliite V Cieene, Civ 
App, 120 S W 2(1 801—Thompson 

V Kay, 77 S W 2d 201, 124 Tex 252, 
affirming Kay v Thompson, Civ 
App, 4 0 S W 2d 881--lluey ^ Wai- 
n(“T, 77 SW2d 20J, 124 Tex 252. 
affirming War ri( r v llut v Civ Ajip , 
29 S W 2d 452—Mnssev v Citizens' 
Nat Bank of Weatht rford. 77 SW 
2d 201, 124 Tox 252, atliiniing Mas¬ 
sey V Citizens' Nat Bank, (hv App , 
28 SW2d 257—Crill v Band, 77 S 
W 2d 201, 124 Tex 252, affirming. 
Civ App , 32 S W 2d 941—Hudson v 
Ilulthinson, (hv App., 41 S W 2d 
1013 

29 C J p 1043 note 16 
•Commnnity property 

(1) Jn Texas, under Vernon’s St 


Annot Const art 16 ? 52, community 
property, c^n.stituting part of home¬ 
stead of spouses and their children, 
descends and vesta, on death of one 
spouse, in the same manner as his or 
her other realty—Padalocki v Drei- 
brodt, Tex Civ App, 129 S W 2d 481, 
error dismissed. Judgment coriect— 
29 CJ p 1043 note 16 lb] 

(2) Interest of deceased spouse in 
community homestead vests in chil¬ 
dren on death of paient, suhiect to 
life use of surviving spouse —Lone- 
Star Gas Co v Meyer, Tex Civ App , 
296 SW 1110 

Property aeguired by joljit Indiutry 

Homestead acquired under United 
States law during marriage relation 
and lived on by husband and wife 
until patent Is issued thereon is prop¬ 
erty acquired bv Joint indusliv of 
husf>and and wife during coverture, 
within the meaning of a statute pro¬ 
viding that, wliere property is ac¬ 
quired bv the joint industry of hus¬ 
band and wife during coverture, 
and there is no issue, the whole es¬ 
tate goes to the survivor, at whose 
death, if any of the property remains 
It descends one half to the heirs of 
the husband and one half to the heirs 
of the wife—Flowers v Flowers, 245 
P 622, 117 Okl 209 
Widow taking child’s part 

The title to dot eased person’s home¬ 
stead descends to the widow taking 
a child’s part and to the heirs, and 
neither can be lawfully divested of 
such title, nor acquire any better or 
diffeient title liy proceedings in the 
( ountv judge’s court acting as a court 
of probate—Spitzer v Bianning, 190 
So 516, 139 Fla 259—Spitzer v Bran- 
ning, 184 So 770, 135 F'la 49 
Preference in favor of children of 
whole blood 

A statute giving a qualified prefer¬ 
ence to children of the whole blood 
ov^er those of the half blood does not 
apjilv to a homestead allotted to a 
widow out of her dtceased husband’s 
estate, so as to ext lude her thildien 
by a former marriage from sharing m 
it on her sub‘«(qucnt death intestate 
— Eatman v Eatman, 3 So 850, 83 
Ala 478 

Passing ('State to heirs exi’mpt from 
ancestor’s debts see infra § 265 

39. Cal—In le Muntz’s Estate, 231 
P 371, 69 Cal App 401 
Ill—Lehman v Cottrell, 19 N E 2d 
111, 298 Ill App 434 
29 C 7 p 1043 note 18. 
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40. Ala—^Wright v. Fannin, 121 So 
528. 219 Ala 234 

Iowa—Crouse v Crouse, 259 NW 
443, 219 Iowa 736 

Kan —Solomon Nat Bank v Birch, 
246 P 1007, 121 Kan 334 
Ky —Shields v Parsons, 18 S W 2d 
961, 230 Kv 143 

Neb—Meek v WiJg, 262 NW 829, 
129 Neb 746 

Tex —Greene v White, 153 S W 2d 
676, 137 Tex 361, 136 A L li 626, 
reversing White v Greene, Civ 
App, 129 SW2d 801—Thompson 
v Kay, 77 S W 2d 201, 121 Tex 262, 
affirming Kay v Thompson, Civ 
App , 40 S W 2d 884—Huev v War- 
ni'r, 77 S W 2d 201, 124 Tex 252. 
affirming Warner v Huey, Civ App , 
29 S W 2d 452—Massey v Citizens’ 
Nat Bank of Weatherford, 77 S 
W2d 201, 124 Tex 252, affirming 
Massey v Citizens’ Nat Bank, (’iv 
App, 28 SW2d 257—Gill v Baird, 
77 SW2d 201, 124 Tex 252. affirm¬ 
ing, Civ App , 32 S W 2d OH—Lone- 
Star Gas Co V Meyer, Civ App , 296 
SW 1110 

29 C J p 1043 note 19 
Homestead rights of 

Surviving children sec infra 55 255- 
258 

Surviving wife see infra 55 243-254 

41. Ga—Donalson v Teates, 159 S 
E 856, 173 Ga 30, followed in 
Shingler v Yeates, 159 SE 859, 
first case, 173 Ga 34. and 159 SE 
859, second case, 173 Ga 35 

42. Neb—Dougherty v While, 200 
NW 884. 112 Neb 675. 36 ALB 
425 

SC—In re Snoddy s Estate, 21 S E 2d 
198. 201 SC 14—J>orn v Stidham, 
137 S E 331. 1 39 S C 66 
29 CJ p 1013 note 20 

Burial expenses 

T(X--Knv V ’r}iomi>son Civ App, 40 
S W 2d 884, art!niled Thompson v 
Kay, 77 S W 2d 201. 124 Tex 262 

Heirs take subject to debts 

The fee descends to the heirs at 
law encumbered wntb deiits of de- 
C(-ased owmer—Bow'man v Bowman, 
77 S W 2d 455, 168 Tenn 281 
Homestead becomes subject to pav- 
menl of owner’s debts at his death 
unless his heirs have homestead right 
therein in their own Ix lialf--Sthult^r 
V Johnson, 261 N W 905. 63 S D. 
542 

Claims enforceable e infra § 262 
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or constituents of his family in case deceased was 
insolvent is unconstitutional and void If an heir 
dies before the termination of the homestead in the 
survivors, his interest is not thereby defeated, but 
descends to his heirs.If there is no surviving 
spouse or child the homestead may pass by virtue 
of a residuary clause of a will.^^ 

§ 243. Surviving Wife 

a In general 

b Occupancy by head of family 
c Residence within slate of husband or 
widow 

d Insolvency or indebtedness of estate 
c As affected by devise or testamentary 
disposition 


a. In General 

The homestead rights of a husband generally con- 
tinue, on his death, for the benefit of his widow, sub¬ 
ject to certain limitations. 

The homestead exemption continues after the 
death of the homesteader in favor of the widow only 
to the extent authorized by oiganic law or legis¬ 
lation Under the constitutional and statutory 
provisions of most states, and subject in some states 
to certain limitations hereafter considered, the 
homestead right or privilege does not terminate on 
the husband’s death, but is continued for the benefit 
of his widow'*and accrues to the widow, because 
of the homestead of her deceased husband, at the 
time of his dcath'*^ and not by transfer from him 
If this were not so "‘the homestead exemption would 
be deprived of the feature which chiefly recom¬ 
mends it to favor.”^*^ However, the geneial rule is 


43. Tf‘X —Hnya v Moore, Civ App , 
114 S W 1064 

29 CJ p 1044 note 21 

44. Ga—Griffin v Griffin, 113 SE 
161, 153 Ga 647 

Descent to grandparent 

Minor’.®! interest in homeste.ad, 
where minor dies leavinp no brothers 
or sisters or father or mother de- 
soendb to grandfather—Raistakka v 
Pagerstrom, 208 P 949, 64 Mont 17 ^ 

45. Minn —In re Anderson’s Estate 
279 NAV 266, 20‘» Minn 513, 116 
A li K S2—Larson v Curren, 140 N 
W 337, 121 Minn 104, 44 L. H A .N 
S, 1177 

46. Fla—McEwen v Larson, 185 So 
866. 136 Fla 1 

m IiOUlBiana 

(1) Under the provisions of Const 
1932 art 11 4 1, and prior simil.ii 
constitutions, a widow mav claim 
the benefit of the homestead exemp¬ 
tion of her deceased husband in 
community property—Adams v Mc¬ 
Coy, 72 So 797. 140 La 26—-29 CJ 
p 994 note 14 ja] (4). (5) 

(2) Surviving widow without de¬ 
pendents i.s entitled to constitutional 
homestead exemption where husband 
(ould have successfully claimed ex¬ 
emption—.Succession of White, 127 
So 881, 170 La 403 

(.1) Under the provision relating 
to homestead exemption to head of 
family, etc , a widow cannot claim 
the Vieneflt of such exemption, un¬ 
less she IS head of family or has 
persons dependent on her foi sup¬ 
port —Thompson v .Succession of 
Gow, 125 So 588, 169 La 546— 

Thompson v Succession of Gow, 123 
So 616, 168 La 909 

(4) Surviving widow with whom 
two major daughters, having no 
means, resided, is "head of family," 
within such provision —Thompson v 
Succession of Gow, 125 So. 588, 169 


La 546—Thompson v .Suceeasion of 
Gow. 123 So 616. 168 La 909 

(5) Exclusive dependence is not re¬ 
quired —Succession of Harrington, 94 
So 447, 152 La 927 

(6) Formerly a home.stt'ad exemp¬ 
tion did not descend from the debt¬ 
or in favor of his widow —Hriant v 
Lyons, 29 La Ann 64—IJurneit v 
Walker, 23 La Ann 335 

In Nevada homestc‘ad in community 
property ve.sts in the vife on the 
death of the husband, but the home¬ 
stead exemption as to seprirate prop¬ 
erty ceases on the death of the hus¬ 
band—In re Cook, 117 P 27. 3 4 Nov 
217—29 CJ p 994 note 14 [b] 

47. US—In re Gibson, 1> C Ky , 32 
F.Sufip 818—Maruska v Equitable 
Lite Assui Soc of U S , P C Minn , 
21 F Supp 841 

Ala—People’s Bank of Red Level v 
Barrow & Wiggins, 94 So 600, 208 
Ala 433 

Cal —In re Kacffilgian’s Estate, 128 P 
2d 865, 20 (^al 2d 787, prior opinion, 
App, 121 P 869 

Fla—Havs v Jones, 164 So 841, 122 
Fla 67—Church v Lee, 136 So 
242, 102 Fla 478 

Iowa—Southwiok v Strong, 2.55 N W 
B2.3, 218 Iowa 435 

Ky—Wilson’s Adm’r v Wilson, 156 S 
W2d 832, 288 Ky 522—Brewer v 
Brewer. 105 S W 2d 582, 268 Ky 
625 

ND—Meidinger v Security State 
Bank of Medina, 213 N W 850, 55 
ND 301 

Okl—In re Gardner’s Estate, 250 P 
490, 122 Okl 26 

Or—In re I-iaughlin’s Estate, 134 P 
2d 961 

SC—Dorn v Stidham, 137 SE 331, 
139 SC 66 

Tcnn —Beard v Beard, 14 S W 2d 745, 
158 Tcnn 437 

Tex—MeCusker v Field, Civ App , 76 
S W 2d 816—Crow v First Nat 
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Bank, ('’iv App , 64 S W 2d .377, error 
refused- Hudson v Hutchinson, 
Civ \pp , 41 S W 2d 1013 
29 CJ p 994 note 18 
AB property exempt from exeention 
Under a *»tHtute providing that all 
property of an estate, exempt by law 
from execution, shall go to the widow 
of d(‘ccased to maintain hr*! and her 
minor children, a homestead being ex¬ 
empt from exeiution is th<‘ propertN 
of the widow —In re Tltz’s Estate, 206 
P 5.50. 104 Or .59 affirming 202 P 
409, 104 Or 59 

Continuant foi lx neht of children or 
heirs see infra 255-2.58 
Independent right of widow to a 
homestead see supra 24, 26 
Natuie of estate or interest trans¬ 
mitted by suTvivoTship sec infr.i ti 
265 

48. Ala—Davis v Bates, 194 .So 64 7, 
239 Ala 214 

Ark—Bruce v Bruce. 3 S W 2d 6, 176 
Ark 442 

Colo—C^hapin Lurnl^er Co v Day, 101 
P2d 14. 106 Colo 194 
Iowa—In re McClain’s Estate, 262 
NW 666. 220 Iowa 638 
Ky—Brewer v Brewer, 105 S W 2d 
582, 268 Kv 625 

Minn—In re Lee, 213 NW 736, 171 
Minn 182 

Mo—Martin v Martin, 286 SW 92 
.313 Mo 4 76—Jennings v Cherry, 
257 S W 438, 301 Mo 321 
Okl —In re Gardner’s Estate, 250 P 
4 90, 122 Okl 26 

Tenn—Miller v Fidelity Bankeis’ 
Trust Co, 46 S W 2d 516, 164 Tenn 
149 

49. Tenn—State v Clayton, 38 S 
W 2d 651, 1G2 Tenn 368 

50. Ala — Burrow v. Clifton, 65 So 
58, 186 Ala 297 

29 CJ p 995 note 20 

“It iB the policy of the law to pre¬ 
serve a home for a widow who mav 
live sheltered beyond the reach of 



40 C.J.S. 


HOMESTEADS 


§ 243 


that the homestead is for the benefit of both the 
widow and children of deceased,that the widow is 
not entitled to exclusive possession as against de¬ 
cedent’s minor children,but that they have an 
equal right to occupy the homestead premises in 
conjunction,53 as tenants in common,54 or as joint 
tenants,55 according as the statute may provide 

Widow of second fnarriage. Where one who has 
acquired a homestead dies leaving a widow by a 
second marriage, the homestead right vests in her,56 
in preference to the dower rights of a divorced 
first wife;57 and, if there are minor children by 
the first marriage, she holds as tenant in common 
with them 58 If she has minor children of her owm 
and there are no children by the first marriage,59 
or if all the original members of the family have 
withdrawn therefrom or have attained majority,5^ 
the homestead inures to the benefit of herself and 


her minor children. 

Property in excess of certain amount, A home¬ 
stead vests in a widow, under some statutes, only 
where it does not exceed a specified value ,5^ but, 
under other statutes, the homestead may vest in 
her without regard to its value 5^ 

b. Occupancy by Head of Family 

A widow has no homestead right in property which 
was not occupied as a homestead at the time of her 
husband's death, unless such occupancy is not required 
by the statute. 

Inasmuch as the purpose of the homestead laws 
IS to secure to the family their usual place of resi¬ 
dence, as stated supra § 2, the widow generally has 
no homestead right in property of which her hus¬ 
band dies seized, and which he had not occupied as 
a homestead,®^ or which he had abandoned before 
his death ,54 but a temporary absence with the in- 


urgrent creditors or economic misfor¬ 
tune The stability and welfare of 
the state demands the preservation of 
the home"—In re Laughlin’s Estate, 
Or, 134 P2d 9f.l, 963 

51. Ala—Glover v Mitchell, 99 So 
OO.S, 211 Ala 136 

Aik —Kulbeth v Drew County Tim¬ 
ber Co. 188 SW 810, 812, 125 

Ark 201 

Ky—Ilrewer v llrcwer, 10,5 S W 2d 
582, 268 Kv 625 

Minn—Tomlinson v Kandivohi Coun¬ 
ty Dank, 202 N W 404, 162 Minn 
230 

Tex —Hudson v Hutchinson, Civ 
App , 41 S W 2d 1013, error refused 
Homestead rights of surviving chil¬ 
dren see infia 255-258 
Concurrent enjoyment 

The homestead right of a widow 
and minor children of a decedent is 
enjoyed concurrently—Tlishop v 
Johnson, 7 So 2d 281, 242 Ma 551— 
Bu( hannon v Buchannon, 124 So 113, 
220 Ala 72 

52. Ky —Atkins v Baker, 66 S W 
1023, 112 Ky 877, 23 Kv D 2224 

29 CJ p 905 note 22 

53. Ky—Taree \ Spriggs, 147 S \V 
751, 14 9 Kv 20—Atkins v Baker, 
66 SW 1023, 112 Ky 877 

Tex—Cox V Oliver, 05 SW 596, 43 
TexCivAyip 110 
29 C J p 095 note 23 

54. Ill —Chapman v Chapman, 25 N 
E 2d 92, 303 111 App 340 

29 C J p 995 note 24 

56. Mo—Willoughby v Brandes, 297 
SW 64, 317 Mo 644 
29 C J p 995 note 25 

56. Ill—Potter v Clapp, 68 N E 81, 
203 Ill 592, 96 Am S R 322 
Tex—Horn v Sankary, Civ.App , 161 
S W 2d 166 

29 C J p 995 note 26. 


Zn property owned and poseeeeed at 
time of death 

The second wife is entitled to no 
homestead right In that portion of 
the estate owned by decedent’s first 
wife, but IS entitled to a bom<‘stead 
right to whalev<*r property the hus¬ 
band ai (uallv owned and possessed 
at the lime of his death—Horn v 
Sankary, supra 

Widow has riglit to continue to oc¬ 
cupy community homestead as home¬ 
stead after husband’s death to exclu¬ 
sion of husband’s adult children by 
former marriage—EUis y Patrick 
Tex Civ App 93 SW2d 1201 
Rights of divorced wife see infra ^ 

24C 

57. Ill—Potter v Clapp, 68 NE 

81, 203 ill 502. 96 Am S R 322 
29 C J J) 905 note 26 la] 

5B. Tex Richmond v Sims, Civ 

App . 114 S W 114 2 

Homestead in undivided one-half in¬ 
terest 

(1) Where children of deceased by- 
first marriage owned community- 
property of detensc'd’s first marriage' 
III eonimon with c^state of clocc*ased, 
even if second wife* of deceased yvere 
entitled to homestead rights in such 
propel tv, second wife was entitled 
to a homestead in onlv undiyidc'd one- 
half interest—Murtihey v Murphey, 
Tex Civ App , 131 ,S W 2d 158 

(2) Second wife acciuires on hus¬ 
band’s clc*ath homestc*ad right in one- 
half interest in fee in lands constitut¬ 
ing lural commumtv homestead of 
husband and first yvife—Schultz v. 
Schultz, Tex Civ App, 45 S W 2d 312 

Decree construed, as giving widow 
of second marriage homestc*ad in¬ 
terest in entire tract—Schultz v 
Schultz, Tex Civ App , 45 S W 2d 312 
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59. Tenn—Pulaski Nat Bank v 
Shelton. 11 SW 96. 87 Term 393 

60. Ga—Nelson V Commercial Bank. 
9 S E 1075, 80 Ga 328—Disniuke v 
Eady, 5 SK 494. 80 Ga 289 

61. Mo—Jennings v Cherry, 257 S 
W 438, 301 Mo 321 

Utah—Knuds<*ri v Hannberg, .30 P 
749, 8 Utah 203 
Determination of amount 

Undc'r a statute permitting no 
homestead right in the estate of a de- 
ctns<*d person, assets of yvhich over 
and above all debts due and charge's 
of administration, shall exteed a 
specified amount, the personal prop¬ 
erty which is assigned bv the probate 
cH)urt to the* widow, and likewise the 
yy’^iclow’s dower are not to be reckoned 
among the assets—Chaplin v Saw- 
ver, 35 Vt 286 

Excess in value as affecting home¬ 
stead right genc'rally’^ see supra k 
60 

Valui* of survivor’s homestead gen- 
erallv see infra § 270 

62. Neb—Meisner v Hill, 138 NW 

.5M 02 Neb 4 15 

SD—Hansen v Jlanscn, 166 Jv ^\" 
427, 40 S D 114 
29 CJ p 1021 note 47 [c], [d] 

63. Kan—Andc'ison v Shannon, 73 
J’2d 6. 146 Kan 704, 114 ALR 
200 

29 C J P 995 note 32 
Actual oeeupancy .as necessary to 
cooler benefit of homestead ex- 
c'lnption generally see supra 32- 
39 

Piopeity used as a farnilv residence 
as suliject to appropriation as 
homestead generally see infra 5 
267 

64. Ark—Bngnardello v Cooper, 172 
SW 1030, 116 Ark 103 

Abandonment of homestead geneially 
bee supra $ 163 el seq. 
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tent to return is not such an abandonment.®^ How¬ 
ever, under statutes which do not make occupancy 
neccLS«iry to the acquisition of homestead rights, 
It IS not necessary either to acquisition or exemp¬ 
tion of a widow’s homestead right that there should 
have been actual occupancy of the land ®® 

c. Residence within State of Husband or Wid¬ 
ow 

A homestead right In favor of the widow generally 
does not exist where the husband was a nonresident of 
the state, and, under some statutes, also where she was 
a nonresident at the time of his death. 

The constitutional and statutory provisions in re¬ 
gard to homestead exemptions being intended for 
the benefit only of residents and their families, as 
disciyssed supra § 13, residence of the deceased hus¬ 
band within the state at the time of his death is 
necessary, and if he was a nonresident, there is no 
homestead right in favor of the widow,even 
though he had bought property in the state and was 
making prejiarations to remove thei eto but it 
has been held that a mere temporary absence of the 
husband in another state will not depiivc his wife 
of her homestead right on his death 

Rcsulcnic of undozo Under some statutes the 
widow also must have been a resident of the state 
at the time of her husband’s death but undtr 
other statutes this rule either docs not obtain or is 
subject to material limitations,'^^ as where the ab¬ 
sence from the state was with the husband’s consent 
and with no intent to abandon him 


d. InBolvency or Indebtedness of Estate 

Under some statutes, a widow is entitled to home¬ 
stead rights only where her deceased husbandU estate 
is insolvent, or at least indebted. 

Unfler some homestead statutes the estate must 
be insolvent, or, in others, at least indebtcd,'^^ to 
entitle the widow to the homestead; and the fact 
that the homestead was claimed by the husband in 
his lifetime is not, as against the heir, presumptive 
proof that there are subsisting debts of the estate 
outstanding'^® However, unless the provisions con¬ 
tain limitations of this character the widow’s right 
to the exemption by survivorship is held to exist 
whether or not the husband’s estate is indebted 
The fact that the estate is insolvent does not take 
away the widow’s right to homestead,even though 
the property to be set apart as homestead consti¬ 
tutes the entire estate of decedent Under some 
statutes if the value of the homestead exceeds the 
statutory exemption and the estate is solvent, the 
homestead right docs not attach in favor of the 
widow 

e. As Affected by Devise or Testamentary Dis¬ 

position 

Under most statutes, a homesteader cannot by will 
deprive his widow of the homestead estate conferred on 
her by statute. 

While the rule has been materially hnnted or de¬ 
nied altogether under some statutes,^® under most 
statutes, the homesteader cannot, by will, deprive 


65. Fla- Collins v Collins, 7 So 2d 
442. ir>(> Fla 374 

66. SP—In ro Sanford, 164 NW 
')5, S I) 360 

2‘l J p OO') note 3.^ 

Under statutory provision that “the 
homestead must he the actual abode 
oi and o<cupi(d hv the ovvrit r, his or 
ht*r spouse ” Ihe fart th.aL deceased 
husband nevt r occupied premises 
owned by him as a home would not, 
in itself, prt elude his widow from 
ev(i(isinK righi of homestead exemp¬ 
tion llieiein —In le PauRhlin’s Estaif, 
Or 131 P 2d llbl, 963 

67. Ala —Liu'kv v Roberts, 10(1 So I 
STS, Jll Ala 578 

Fla —Church v Pee, 136 So 242, 102 
PI 1 178—Rawlins v Dade Liumhtr 

Co , S6 So 334, 80 Fla 398. 

29 C J p 93.5 nott 37 

A husband Is a nonresident when 
he <.easfs to dwell within the state 
for an uncerinln period without a 
definite intention of returning, al¬ 
though he has a general intention to 
return at some future time, it being 
his intention that controls, not the 
absence of the wife from state.— 


Tjuoky V Robeits, 100 So 878, 211 

\la 578 

68 . Ala—Talmodge v Talmadgo, 66 
Ala 199 

69. NH—Meader v Place, 43 NH 
307 

70. Term —Plater v ITater, 0 SW 
361, 87 Tenn 78, 10 Am S R 623 

29 C J p 995 note 40 

71. Ala—Liutk\ v Roberts, 100 So 
878, 211 Ala 578 

29 C J P 995 note 41 

72. Tex—L«a<(v v Clements, 36 Tex 
661 

29 C J P 996 note 41 [c] 

73. Mich —Zoellner v Zoellner, 19 N 
W 556, 53 Mich 620 

29 CJ p 996 note 42 

Necessity of Insolvency to right to 
claim homestead 
In general see supra S 20 
Widow s right against heirs see in¬ 
fra 8 264 

74. Va—Barker v Jenkins, 6 S.E 
459, 84 Va 895 

29 C J p 996 note 43 

75. Va—Barker v Jenkins, supra 

76. Ala —People’s Bank ot Red Lev¬ 
el V. Barrow & Wiggins, 94 So 600, 
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208 Ala 433—Cox v Bridges, 4 
So 597 84 Ala '.53 
K^ —Lancaster \ Redding, 26 SW 
1013, 16 Kv L 147 
29 C T P 996 note 45 

77. Pal —In re Adams, 67 P 669. 
12S Cal {SO In ri Mason’s Estate 
24 4 P 629. 76 Cal Apj) 115 

29 C T p 996 note* 16 

78. Cal—Keyes v (^viu*-, 3t P 722, 
JOO Cal 322, 38 Am S R 290—In n 
Mason’s Estate, 24 4 P 629, 76 Cal 
App 315 

79. Utah—Knudseii v Bannbeig, 30 
P 749, 8 Utah 203 

29 CJ p 996 not<‘ 18 
Course of df*s(cnt of homestead prop¬ 
erty generally see supra § 24 2 

80. Ky—Hazeletl v Farthing, 22 S 
W 646. 94 Kv 421, 42 Am S R 365 

Wis—In le Bresntban’s Will, 265 N 
W 93. 221 Wis 51 
29 CJ p 930 note 71 
Devise subject to homestead rights 
A Will devi.sjng to widow all that 
part of <*state to which she would be 
entitled had no will been made and 
devising home to adopted son, sub¬ 
ject to homestead and dower right 
of widow, and devising residue of 
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his surviving^ widow of the homestead estate be- or elects to take under the will 84 This rule applies 
stowed on her by statute,*^ or in any way limit her although the devise is to the widow herself,al- 
homestcad right,82 unless she consents thereto,83 though the will provides for the payment of all the 


pioperty to adopted son an<r sister of 
testator, vests widow with dower and 
homestead Interest in home, notwith¬ 
standing: Invalidity of adoption pro- 
feeding: by which son was adopted — 
In re Bresnehan's Will, 265 NW 93 
221 WiM 61 

Zn Utah reg:ardless of statute pro¬ 
viding: for summary distribution of 
small estates, a man whose estate Is 
less than one thousand five hundred 
dollars cannot by will take it from 
his widow and minor children—In re 
Mower’s Kstate, 73 I* 2d 907. 93 Utah 
29 CJ p 930 note 71 [g:] 

81. U S —Polskv V Continental Nat 
Bank of Lincoln. C C A Neb , 110 
F2d 50 

Via—Gray v Weatherford, 149 So 
819, 227 Ala 324—Wood v Cantrell, 
140 So 346. 224 Ala 294—Williams 
v Mussie. 102 So 611. 212 Ala 380 
—Coker V Coker. 94 So 660, 208 
Ala 364—Seay v Huggins, 70 So 
113, 194 Ala 496 

Alii—Woffoid V James, 163 S W 2d I 
710, 201 Ark 700—Reeves v Bridg:- 
es, 99 S W 2d 242, 193 Ark 292 
Fla—Bnckell v lli I'letro, 198 So 
806. 145 Fla 23—Spitzer v Bran- 
ning, 190 So 516, 139 Fla 269— 
Mullaii V Bank of I’asco Countv, 
133 So .323, 101 Flri 1097—Parker 

V Ptnny, 117 So 703, 95 Fla 922 
—Hamilton v Morg:an, 112 So 80, 
93 Fla 311—Jackson v Jackson, 
107 So 25.6, 257. 90 Fla .663, cit- 
inK Corpus Juris —Morgan v Bail- 
ev, 105 So II), 90 Fla 17—Noilon 

V Bava, 102 So .Ibl 88 Fla 1 

Okl —G.issin \ M< lunkin, 48 P 2d 
320 1 7 1 OKI 210—Sfott V Scott. 

268 P 24.6, I’U Okl 144 
Or—In re Tiiinlap’.s Kstate, 87 P 2d 
22.6 161 Or 93--Ferguson v IIol- 

born, 211 P 963, 106 <lr 506 
Tenn —Miller v FidelUy Bankers' 
Trust Co, 46 S AV 2d 516, 164 Tenn 
149 

Tf X—Lindslcy v Lindslev, 163 SW 
2d 633, 139 Tex .612. reversing:. Civ 
\j)p, 152 SW2d 41.6—Buckner v 
Bucknci, CivApp, 61 SW 2d 769— 
Kerens Nat Bank v Stockton, Civ 
App, 281 S W .680, Teversed on oth¬ 
er Kioundh 40 S W 2d 7, 120 Tex 
546, 77 A L H 362 

Vt—In re O’ltouike’s Kstate, 175 A 
21, 106 Vt 327 
29 C J p 930 note 72 

Widow’s homestead rlgrhts, beingr 
gflveu by statutes, cannot be taken 
awav b> teslamentai v dispo.sition — 
Lindsley v Lindsley, 163 S W 2d 633, 
139 Tex 512, leveising. Civ App , 152 
S W 2d 415 

Where widow does not take under 
will, an attempted devise of home¬ 


stead to third person, pursuant to 
contract for care of deceased. Is void 
as to her—In ro I>unlap'9 E.state, 87 
P2d 226, 161 Or 93 
Homestead held by husband and 
wife by entireties would pass to wife 
after husband’s death, and would not 
he affected by joint will of husband 
and wife devising: all property to sur¬ 
vivor and providing: for payment of 
desig^nated bequests out of property 
at death of survivor—Hays v. Jones, 
164 So 841, 122 Fla 67. 

Zn Oalifomia 

(1) Rig:ht of testamentary disposi¬ 
tion as well as of inheritance is sub¬ 
ject to homestead allowance rights 
—In re Bain’s Estate. 31 P 2d 211, 137 
Cal App 54 7—In re Mason’s Estate, 
244 P 629, 76 Cal App 315 

(2) However, under Civ Code S 
1265. as It stood between its amend¬ 
ments in 1874 and in 1880, one who 
had seleeted a homestead of his own ' 
separate property could dispose of it 
hy will—Patchett v Webber, 245 P 
422, 198 Cal 440 

Zn South Carolina 

(1) Under Const 1896 art 3 S 28. 
no gift or devise of property bv will 
can defeat a widow’s ni^ht of home¬ 
stead, in \iew of Civ Code 1022 §5 
5490 5493 5191 --Ex parte Cothran, 
121 SK .666. 128 SC 122—29 CJ p 
930 note 72 fc] (3) 

(2) The homestead laws, however, 
do not arf<*ft the right to dispose of 
title 1o lands, tenements, or heredita- 
mmts bv will with certain excep¬ 
tions, since to hold that the widow 
and children could invoke the home- 
ste.id exemption if the testator owed 
debts w'ould be to deny testator the 
right to dispose of his property at 
his own free will and ideasure—Dorn 
V Stidham, 137 SK 331, 139 S C 66 
—Ex parte Cothran, supra 

82. Ala—JOdmonds v Cog:sdill, 62 So 
691. 182 Ala 109 

29 C J P 931 note 73. 

Devise In trust 

Where ti stator devised all his jirop- 
ertv including: homestead in trust, 
intome to he paid to wife for life, 
reniHindei to g:randdau^rhters, home- 
ste.sd des( ended to gr.inddaughters on 
death of testator’s wife free of the 
testamentary trust, sint'c by statute 
tin homestead was not subiec 1 to tes¬ 
tamentary disposition —Crosby v 
Warlmann, 183 So 32. 133 Fla 383, 

83. Kan— Burns v Spiker, 202 P 
.370, 109 Kan 22 

Minn—Kadi v Radi, 76 N W. Ill, 72 
Minn 81 

Vt—In re O’Rourke’s Estate, 176 A 
24, 106 Vt. 327 
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Sals with widow's consent 

(1) Clauses of will, authorizing: 
trustee to sell homestead, with con¬ 
sent of testator’s widow, and divide 
proceeds amon^ widow and testator’s 
children, If she desired, giving en¬ 
tire residue of testator’s property in 
trust for named purposes, and direct¬ 
ing pa>ment of income therefrom, 
were broad enough to Include home¬ 
stead after It lost such character on 
widow’s death—Polsky v. Continental 
Nat Bank of Lincoln, CCANeb. 110 
F2d 50 

(2) Under will directing trustee to 
pay income from re.sidue of te.stator’s 
property to his widow and children, 
providing that deceased child’s issue 
should receive such child's share 
of income from other properties than 
those embraced in twenty-five year 
trust, and directing distribution of 
all except such trust property and 
homestead twelve years after date of 
will, homestead, subject to widow’s 
life estate and right of sale thereof 
with her consent was includt'd in 
trust estate—Polskv v Continental 
Nat Bank of Lincoln, supra 

84. Or—In re Dunlap’s Estate, 87 P 
2d 225, 163 Or 93 

Bright of election cannot be con¬ 
trolled by testator, where the neces¬ 
sity of electing to take under the 
will or the homestead is imposed bv 
the will—Wofford v James, 163 S W 
2d 73 0, 204 Ark 700 
Election to take under will as af¬ 
fecting widow’s homestead rights 
generally see the CJS titlf Wills 
g 1287, also 69 C J p 13.35 notes 4- 
7—29 CJ. p 999 notes 6-9, 12, 1.3 

85. Ill—Gahan v Golden, 102 NE 
104, 330 Ill 624 

Wash—In re Behre’s Estate, 227 P 
859. 130 Wash 458 
Fact that widow is given life es¬ 
tate by will tb»es not pre\ ent her 
troni also enjo\mg a homebtt ad title 
in fet --Ferguson v Holborn, 211 P 
953, 106 Or 566 

I Widow may have homestead In 
realty devised to her, but nevei in 
peisonal piopeitv —(Jahan v Golden 
162 N E 164, .3 11) Ill 624 

Property passing to her under resid¬ 
uary clause 

A st.ilutorj provision that home¬ 
stead award .shall not be taken from 
d(u eased’s separate propert\ other¬ 
wise disposed of by will, where there 
is no minor issue of deceased and 
surviving spouse, refers onlv to prop¬ 
erty devised or beque.'ithed to oth¬ 
ers than widow, and p^opert^ pass¬ 
ing to her under residua r\ provi¬ 
sions is subject to her claim for 
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testator’s just debts,®® althoug^h the homestead is 
the only property owned by decedent at the time 
of his death, and he expressly directs a sale of the 
whole property and a distribution of the proceeds 
in pecuniary bequests,®'^ and although the wife be¬ 
came insane and remained in that condition until 
after her husband’s death ®® The title to the prop¬ 
erty, however, has been held to pass to the dev¬ 
isees until It IS divested by the property being set 
aside as a homestead by the probate court but 
where the will provides for the free use of the 
home place by the wife for her life or until re¬ 
marriage, she may occupy it as a homestead as long 
as she pleases, after which deceased husband’s in¬ 
terest will go to the devisees mentioned in the 
will.®® 

§ 244. -Conveyance during Coverture and 

Abandonment during Husband’s 
Lifetime 

A surviving wife may be not entitied to homestead 
rights by reason of her having united with her hus¬ 
band in a conveyance or mortgage of the homestead 
premises, or having voiuntarily abandoned them as a 
homestead during his lifetime 

A mortgage, lease, or other conveyance not signed 
by the wife, or otherwise executed in violation of 
the prescribed statutory mode, as discussed supra 
§§ 126-135, will not bar her right in the homestead 


as survivor,®^ and the same rule has been applied 
where the conveyance was made shortly before her 
marriage to deceased ®2 It has been held, however, 
that if the husband conveys his homestead without 
the concurrence of his wife, and subsequently ac¬ 
quires a new homestead, although of less value, the 
right in the former homestead is thereby terminat¬ 
ed, and on the husband’s death the widow cannot 
claim the old homestead,®® nor can the widow% 
whose marriage to deceased was a secret one, and 
who has never occupied the premises as a home¬ 
stead, claim homestead rights as against a mortga¬ 
gor who was Ignorant of her marriage ®^ 

If the wife unites with her husband in the con- 
ve>ance or mortgage of their homestead, she can¬ 
not, on the husband’s death, have the homestead as 
against the alienee or against the mortgagee until 
the mortgage debt is jiaid,®^ or at least, in the case 
of an encumbrance, until she has paid her ratable 
share of the debt,®® and she has no right at all to 
a homestead after the mortgage or hen has been 
duly foreclosed,®'^ although she may have the right 
to occupy the premises until a sale is had on the 
foreclosure By joining in a mortgage, with her 
husband, however, she does not relinquish her rights 
as against the children or heirs nor, where the 
mortgage was irregular or ineffective, is it such a 
waiver as w^ould jirevcnt her from seeking relief in 


hompMtead—Tn ri* Hphre’s Rstate, 227 
P 859, 130 Wash 458 

Validity of will 

Statutr invalidating ronveyanco of 
homeaO ad ol mairud man without 
joindi r and a< knowh dprnient of wife 
thiiein dues not inv.ilidate will he- 
qiienthinK homesti'ad of testator to 
wife and child for li(e witti rmiaindtr 
to anothu, since remaindenrifin to- 
Quiifd no rights until hornesle.td 
( f‘ased to exist, hut siu h a will does 
nol Hflect the homestead in anv way 
—Ih eves V HTidK*"S 99 S AV 2d 242 
193 Aik 292 

86. Kan—Homt wood v 29r) 

P fi81 132 Kan 256 

87. Cal—In re Kahiff’s Estate, 24 P 
85(1, 86 Cal 151 

88. Nth—In re Itobertson, 125 N 
W 1093, 86 Neb PJO 

83. Or —In re l’ott»r’ft Estate, 59 P 
2d 253. 15 1 Or 167 

90. Tex —Pakan v Dakari, 8 3 S W 2d 

620, J25 .305, aftliminp. Civ 

App , 52 S W 2d 1070 

91. Ala—Scott V Sinions, 70 Ala 
362 

Ky—White’s Aclrn’r v Curd, 5 SW 
563, 86 Ky 191, 9 Kv L 505 
Mich—Boman v Wolverine I’ower 
Co, 265 NW 613, 268 Mich 69 
29 C J p 996 note 60. 


Recovery of damaGfes 

\A’'hert wift did not loin in hu“?- 
hand s deed tonvevme: unrestricted 
casement in peipetuitv to pow'«‘i < oni- 
pany to flood land, she could ret over 
damages for tloodins of land selected 
as homestead after husband's de.Tth. 
although shf‘ mi^ht have selected 
land which would nol have been flood¬ 
ed —Boman v Wolverine Power Co , 
255 N AV 613, 268 Mich 59 

Tile claim of a grrantee, holdmgr 
under a defective deed from the debt¬ 
or, 1 *, infei lot Ic) the nphts of the 
debtor's widow—Day v Adams, 42 
Vt 510 

92. Aik—Ilurrison v Harrison, 127 
S AA^ 2d 270, 198 Ark 61 

Where hnshond on day of marriagre 
secretly conveyed land to tyrant ecs 
but continued to live with wife on 
the land ten ten ve.iis, firantees took 
no title which would exclude widow' 
ol her hornc'stead—IJaiiison v Har¬ 
rison, supra 

93. Nil—Horn v. Tufts, 39 Nil 
478 

94. Mich—Hall v Marshall. 102 N 
W 658, 1.39 Mich 123, 11 Am S R 
404 

20 C J p 996 note 50 [a] 

95. Ala—Howell v Ward, 161 So 

487, 230 Ala 379—Whitehead v. 
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Boutwell, 117 So 623, 218 Ala 109 
Ark—Ilovle v Ilov le. 26 S AV 2(] 58", 
181 Aik 46.3 

NC—(Aiudle V Morns, 76 S E 17 
160 NC 168 

Tc'X—McCu>-kcT V Field, Civ App , 76 
S AV 2cl 816 
29 CJ p 996 note 52 

Joining- in conveyance of homestead 
to minor children waives the w^idow'’s 
riMht to homestead—Woodall v 

Rudd, 41 Tc'x 375 
Mortgage of part of tract 

A widow of decta.sfcl mortgagor 
did ncU lc)Sf rii;ht of homestead in 
land by forc‘closure sile of a portion 
ol the land, ahcl the homestead riRht 
cc)ntinued in the poll ion not sold — 
(Jill V Dunn. 116 S W 2d 612, 196 
Ark 1178 

96. Ill—Selb V Montague, 102 Til 
446 

Minn—Mc(3owan v Baldwin, 49 NW 
251, 46 Minn 477 
29 p 996 note 53 

97. Kv — Haipending v, Wylie, 13 
Bush 158 

29 CJ p 996 note 64 

98. Kv —Hensperger v. Smith, 16 
Ky L 61 

29 CJ p 996 note 66 

99. Ala—AA^hitehead v Boutwell, 117 
So. 623, 218 Ala 109. 
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a court of equity and, under some statutes, her 
joining in a mortgage does not affect her rights to 
free occupancy of her deceased husband’s lands and 
to the proceeds therefrom until a homestead is set 
apart ^ Her right to a homestead is not affected 
by a quitclaim deed from her to her husband, during 
his lifetime, covering the claimed homestead prop¬ 
erty 3 

Abandonment. Ordinarily the surviving wife is 
not entitled to homestead in premises which she 
abandoned as a homestead during her husband’s 
lifetime,'* and if after such abandonment the prop¬ 
erty is sold and the proceeds invested in another 
home, the new home is not invested with the char¬ 
acteristics of a homestead ^ Such abandonment, 
however, must have been voluntary ** A surviving 
w'lfc IS not dejinved of her right of homestead aft¬ 
er her husband’s death, by abandonment, by the 
fact that she had been living ajiart from him, where 
the separation was by agreement,'^ or by necessi¬ 
ty,*^ or was excused or justified by the husband’s 
conduct ^ The fact that the w'ldow had lived apart 
from her husband, whether for her fault or his, is 
not an abandonment of the homestead, to which 
she had the privilege of returning, vMth her hus- 

Riprhts as af;tiin = t litirs st*n<Tall\ see 
infra § 1M.4 

1. Ala —V Ward 161 So 
487 2*10 M.l 37*1 

JoixLizigr of g-uardlan’B wife in mort. 
ffagre cxe(ut((l b\ guardian to ward 
Is not such \\ai\er of wife’s honio- 
sload Tifihts as would niivtiit her 
as widow, in court of equilv from 
marshaling? sfriirit\ tor ritjhts and 
bfuietit ot niinoi ward, and at same 
tiiTio pri‘st r \ < li( r homc'stead unim¬ 
paired and to safe^^uard fund for rt*- 
maind»imen after expiration of 
wife’s life estate where mortg'fi^e 
was executed hv ^ruardian indix idual- 
I\ lo hirnsflf ottUiallj lnsl» ad of to 
ward as reciuircd h\ statute - How^- 
ell \ Ward, supra 

2. Ala — Whitehead v Boutwi II, 117 
So 623. 218 Ala 10') 

3. C’al In r«* Hale’s Estate^, 4 P Jd 
jb;, 117 ("ai App :ii:» 

4. Iowa — In re McClain's Estate 
262 N W 666. 220 Iowa 638 

23 C J p note 5b 
Abandonment geneiallv see supra §§ 

163-178 

5. low'a — In re McClain's Estate, 
supia 

G. Kan—Mc'och v (irigsby, 113 I* 2d 
1001, 153 Kan 784 
NH—Wood V Lord, fi] Nil 448 
Tex— Sak(»witz Bros v McCord, (^iv 
App, 162 S W 2d 437—Ellis v I'at- 
rick, Civ App , 93 S W 2d 1201 — 

McOusker V Field, Civ App, 76 S 
W2d 816. 


band’s consent, at any time, and which she rec¬ 
ognized as her homestead 

§ 245. - Existence of Children 

The existence of children surviving the husband or¬ 
dinarily is not necessary to invest the widow with home¬ 
stead rights. 

By the prevailing rule the existence of children 
surviving the husband is not necessary to invest 
the widow with homestead rights,even though 
the statute secures the right of succession express¬ 
ly to the surviving widow and children ^2 Under 
some statutes, however, a widow is not entitled to 
a homestead if her husband dies leaving children, 
whether they are minors or adults or she is not 
entitled to an assignment of homestead out of her 
husband’s estate if all the children have arrived at 
full age^^ Under other statutes, the fact that all 
her children arc grown and do not need support 
from her does not in any way aflfect her right to 
homestead,and she is entitled to have it set off 
for her exclusive ust and occupancy i** 

§ 246. - Validity and Continuance of 

Marriage Relation 

A widow's homestead rights rest on the validity and 
continuance of the marriage relationship during the hus- 

Iowa—In re McClain’^? E‘^tate, 262 
N W 666 220 Iowa 638 
23 r J p 337 note- 61 

In Xiomsiana, undt r Ton'll art 11 5 

1 suiviving widow' who is head of 
famjl\ oomjiosfd of doc eased’'-* minor 
child entirely dependent on the sur¬ 
viving widow for support, is entitled 
to homestead exemption from pro¬ 
ceeds of sale of home occupud b\ de¬ 
ceased lo txlc'Ml of tw^o thousand dol¬ 
lars—Succession of Burns, 7 So 2d 
353 l »)9 La lOM 
Ck>iLtiAnajice of family 

Extrnption of lu»im stead, wluther 
a( Quired bx husband and W'lfe while 
lixing' tofittlur oi b\ om spousi^ aft¬ 
er dissolution ot mainai4e relntion 
continues as loni? cis land remains 
occupied b\ suivivor, nlthouKli no 
constituent membLis ot their family 
remain—Daniel \ (^ook, Tex Civ' 
\PP, 7(1 S W 2d 102 1 

12. Cal—AimsUonf?’s Est , 22 P 79, 
80 Cal 71 

2 9 P .1 p 33 7 note 62 

13. N —Baines v Phorry, 130 SE 
611, 130 \ C 772 

29 CJ p 997 note 61 [b] 

14. Ohio—Taylor v Thorn. 23 Ohio 
St 569 

15 Mo—Hoc khey v Rockhey, 11 S 
W 225. 9 7 Mo 76 

N D—Healy v Bismarck Bank, 163 
NW 392, 30 ND b2S 

le. Mo —Rockhey v Rockhey, 11 & 
W 225, 97 Mo 76. 


Widow alone has right to elect 

W'helhtr community homestead shall 
b( oftupied bv hei as homestead or 
abandoned — Ellis v I'atrick, Tex 
Cw App 9 { S W 2d 1201 
Abandonment as question of fact 
Tc'x —Ellis V Patrick, Civ App, 93 
S W 2d I 201 

7 Kan—Mec*ch \ Ongsbv, 113 P 2d 
1031 153 Kan 784 

Tex —<lcM)d \ (Jood, C'’iv App , 233 S 
W 621 

8. Tcnn Hinds v Buck 150 S 2d 

1 071, 177 Tdiii tit 
Confinemeut in institution for Insane 
Term —Hinds v Buck, supra 
Confinement for insanitj as not aban- 

donme nt ncnerillx sc f supra ? 166 

9. Kin —Meech v (lri#?sbA 111 P 2d 

103J 153 Kan 781 

NH Wood V Lord, 51 NH 448 
Tex —Milliken v Coker, Civ App , 30 
S W 2d 902, modilicd on other 
grounds 115 S W 2d 620 152 Tex 

2 5—Cood v flood, Ci\ \i)j> 23 5 S 

W 621—Ward v Walker, Ci\ \pp , 
153 S W 420 

23 C .1 p 937 note .58 
As interference with marriapre rela¬ 
tion forfeiting homesl«*ad privilege 
sfe infra 246 

10. Ark — Bruce v Bruce, 3 S W 2d 
6. 176 Ark 442 

Wife living separate from husband 
on own property 

Ark—Bruce v Bruce, supra 

11. Ark—Bradley v Humphreys, 83 
SW2d 828, 191 Ark 141 
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band's lifetimep and may ba lost by her having aban¬ 
doned him without Just cause, but ordinarily it is not 
lost by the mere tact that she did not reside with him 
at the time of his death 

The right of the widow in the homestead rests 
on the validity and continuance of the marriage 
relationship during the husband’s lifetime 

Abandonment of spouse Jt has been held that 
if the wife abandons her husband without just 
cause, she thereby forfeits her rights, as survivor, 
in the residence property,especially if she is guilty 
of conjugal infidelity If a wife, although she 
acts in good faith, believing her former husband 
IS dead, remarries, and thereafter the first husband 
dies, she can claim no homestead rights in his prop¬ 
erty until the second marriage is annulled.2® On 
the other hand, the abandonment of the husband by 
the wife,21 or of the wife by the husband,22 al¬ 
though coujiled with conjugal infidelity,^^ has been 
held not to forfeit the surviving widow’s home¬ 
stead rights 

Separation and du'orcc A widow is not deprived 
of her homestead rights by the mere fact that she 
w'as not residing with her husband at the time of 
his death,24 or that she was receiving separate 
maintenance,25 unless there is a statutory provi¬ 


sion to the contrary.^* If she is caused to live 
apart from her husband without any fault on her 
part, as by reason of his cruclty,27 or a voluntary 
separation is agreed on28 and a division of their 
property is effected,or if a limited divorce a 
mensa et thoro is obtaincd,’^^ the wife retains her 
privileges under the homestead law as a survivor. 
After a divorce a vinculo, however, the wife can 
claim no rights as survivor in the homestead of the 
deceased husband where no such right is given to 
her by express statutory enactment or by the de¬ 
cree in which the divorce was granted 

Void marriage Where the marriage is void, no 
right under it exists for the benefit of the surviving 
widow 22 

§ 247. - Effect of Possession of Other 

Property 

Ownership or possession of other property by the 
widow ordinarily does not affect her right to a home¬ 
stead 

Except in so far as denied or modified by consti¬ 
tutional or statutory provision, 23 the fact that a 
widow owns or possesses projierty other than the 
homestead will not usually defeat her claim to the 


17. Ark—Duffy v Ifarris, 45 S W 
545. ST) \Tk 1551, 67 Am S R 925. 40 
L R A 750 

Krill—Pioodman v Malcolm, App , GS 
P 564 

Term—State v riavton, 38 S W 2d 
551, 162 Tenn T6S 

Dissolution of familv lelntionship as 
aliandonrnent waixer, or forfeiture 
gHioTcilU see supiri 158-161 

18. Tenn—Freeman v Freeman, 76 
.S W SJ:. Ill Ttnn 151 

29 FI p 997 note 67 

19. Cell —In re Cameto, Myr Prob 
4 2 

Tenn ~~ Freemcin v Freeman, 76 S W 
S25, 111 Tenn 151 

29 (.'J p 997 note OS 

Ramovingr to another state and liv¬ 
ing* in adnltery 

T‘un ’-Pi.itei V Prater, 9 SW 361, 
87 Tenn 78. 10 \m S R 623 

20. tVl —In n Hamilton’s Estate, 

71 I* 140 244 9S Am S 

R 51, foirner opinion 74 P 146, 140 
Ca' 2 94 

Rnn tillage of widow see infra § 253 

21. \la—(\)ker \ Coker 49 So 684, 

Ibll Ala 269 1.4.5 Am S R 99 

Ark—DuH', v II it r is, 45 S W 545. 
65 Aik 251 (.7 Am S K 925, 40 L. 

K \ 750 

29 C J p 997 note 71 

gg- Mo—Whitiduad v Tapp, C9 Mo 
416 

23. Ark.—Duffy v Hams, 46 SW 


545, 65 Ark 251. 67 Am S R 925, 40 
L R A 750 

Mo --Whit< head \ Tapp, 69 Mo 415 
29 (^J p 997 note 73 

24. Ala—(\>kej v Coker 49 So 684, 
160 Ala 269 n,5 Am S R 99 

Cal—In le Halt's Estate, 4 P 2d 263, 
117 C.'il \pp 54.5 

Ky —Redmond v Redmond 66 S W 
745, 112 Kv 760 2 4 Kv L 2161 

29 C J p 997 note 74 

25. Cal - In re Hale’s Estate, 4 P 2d 
26 4. 11 7 Cil \pp 515 

28. Ohio—Xnht>ls v French, 93 N 
E 897 S4 Oliio St 162- Elliott v 
J'lattor, 1 NK 222. 43 Ohio St 198 
Under statute requiring* widow to 
be part of decedent's family at the 
time ot his d«Mth, a widow who hud 
separated from her husband and was 
I)t rmanently residin#? elsewhere at 
the time of his death is not entitled 
to homestead rig-ht*".—Nichols v 
French, 93 N E 897, 8.5 Ohio St 162 
27. Neb -Dillon \ Dillon, 171 NW 
917, 103 Nell 322 
29 J p 997 note 76 
As not constituting- abandonment of 
homestead see .supra § 241 
128. Cal—Epioson v Wheat, 5.3 Cal 
71.5 

29 C J p 997 note 77 
£8. Cal—Wickersham v Comer ford 
31 P 358, 96 Cal 433 

30. La—LiddeU’.s Succession, 32 La 
I Ann 9 


Tenn—Howell v Thompson, .33 SW 
309 95 Tenn .396 

Wis--In TO Kohl’s Estate, 251 NW 
639. 215 Wi.s 353 

31. Cal—In re Wright’s Estate, 277 

P 372, 98 Cal App 66.4—Zanone v 
Sprague. 116 P 989, 16 Cal \pp 

333 

Ill—Stahl V Stahl, 2 NE 160, 114 
Ill 475 

Tex—Hall v Fields, 17 SW 82, 81 
Tex 553 

Znterlocntory Jndg'iuent 

\ wife, ag.iirisl whom iiusliand has 
recovered an interloi utorv ludgmrnt 
of divorce based on her < ruelty, is 
not entitled to the piobate home¬ 
stead, since the judgment that the 
marriage be dissolvid was bast cl on 
the fault of the wife whi( h rendered 
the liushand no longer liable Cot her 
support —In re^ Egeline's Estate, 127 
P 2d 948 , 53 (^alApp2d 308 

32. Tex —Chapman v Chapman, 41 
S W 514, IG Te\ Civ Vpp 382 

29 (^J p 998 note 81 

33. Miss—Osburn v Sims, 62 IVUss 
429 

29 C I p 998 note 82 
In D^onisiana, under Const 1921 
art 11 1} 1, a surviving widow with¬ 
out dependents is not entitled to 
claim eonatit utional homestead ex¬ 
emption where she owned In her own 
right property of value In exces.s of 
such exemption—Piudential Ins Co 
Iv Slagle, 166 So 673, 184 La 556 
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latter, whether such property is her separate es- 
tate^^ or was obtained through her husband and 
although It is a homestead obtained from a former 
husband.36 However, under some statutes, a widow 
IS not entitled to a homestead in her deceased hus¬ 
band's lands, if she has selected a separate home¬ 
stead on her own lands after her husband’s death 
but she cannot by such a course waive the right to 
a homestead which inures to her and her children 
as a joint right 38 if the husband conveys the 
home place to the wife as a gift, to be held as a 
residence, she is not entitled to «in allowance out 
of his estate in lieu of a homestead after his 
death 3S> 

§ 248. - Effect of Insanity of Wife 

Insanity of the wife and confinement in an asylum 
do not affect hei homestead rights 

The fact that the wife was insane and confined 


in an asylum after her husband’s death does not m 
any way affect her homestead rights 

§ 249. — Waiver, Release, or Bar in Gen¬ 
eral 

A widow may waive, release, or be estopped to as¬ 
sert her homestead rights, except in so far as restricted 
by statute. 

Under many statutes a widow may waive, or be 
cslopi)cd by her conduct to assert, her rights to a 
homestead but under some statutes the waiver 
may he made only in the manner jirescnbed hy the 
statuteIf a wife signs a waiver of her interest 
m the homestead, she is estopped to deny the va¬ 
lidity of the instrument after the husband’s death ^3 

Particular matters The widow’s right to home¬ 
stead IS not barred, lost, or waived by her becom¬ 
ing her husband’s executrix,^ 4 qj. executrix and 


34. Ala—Howell v "Ward, 161 So 
487, 230 Ala 57')—P( ople’s Tinnk of 
R(*d Hevol V Barrow & Wi/?i?ins, 
94 So GOO, 208 Ala 4 13 

Aik —Btuoo V Bru< e, 3 S W 2d G, 
176 Ark 442 

Ky—Tiijlor v Shelton, 13 S W 2d 
506. 2 27 Kv 47 1 

Te\—Ri X SiJj)pl\ Po V Shepherd 
Ci\ App 293 SW 342 
29 C.7 p 998 note 83 
Sarvivingr widow need not show 
that she has no property, mm <ondi- 
tion prM<‘(l<iit to a^^seition of clami 
to homestead—Thomi)son v Su< ees- 
sion of Go\\, 125 So 5S8, l(i9 I.a 51(. 
—Thompson v Sueeession of Gow, 
123 S(i 61b 168 La 9ti9 
Joint occupancy with minor chil¬ 
dren of home'-tead in husband'*; land 
iR not nfttetf'd bv widow's ownership 
<»f other pTopertv —''i'nvlor v Shellon, 
13 S W 2d .SOb 22 7 Kv 173 

Widow's purchase of home after 
the hush ind’s death does not atfet t 
her rights to an allowance of the 
value of an approjiiiat; home out of 
the (omrnunitv e'^lati —Jltx Suppl> 
Co V Shepherd, Tex Civ App , 293 S 
3 1 2 

35. La—Smith v Jenkin, 85 So 68, 
14 7 La 4 17 

IVlo—Albrecht v Imbs, 3 Mo \pp 
5S7 

29 C J p 998 note 84 

Widow’s receipt of insurance on 
husband’s life does not aheet ngbl 
to claim homestead—T-iangston v. 
Cox. 132 So 502. 17J La 924—29 C 
J p 998 note 81 [b] 

Fnrehasinfif other property with 
proceeds of insurance policies on her 
huRband’s life, which policies be¬ 
longed to her and not to his estate, 
IS not abandonment of the homestead 
right —Hufschmidt v. Gross, 20 S 
W 679, 112 Mo. 649. 


30. Aik—Stone v Slont. 47 S W 2d 
50. 185 \rk 390 

37. Ark—Ibadlev v Humphreys, 83 
S W 2d 828, 191 Ark 141—Stone v 
Stone 47SVV^2dr)0 185 Ark 390— 
Brown v Brown, 149 SW 320, 104 
Ark 313 Wilmoth v Gossett, 76 
SW 1073, 71 Ark .591 

38. (\il--1‘lulan v Smith, 34 P 
667, 100 <\il 158 

Widow’s purchase of and residenc e 
on othei picmiscs ns a honif stead, 
and sub*-; quent sale thereof, docs not 
waive the right to a homestead in 
the husband’s properU, lomtlv with 
the children since she cannot in 
dividu’illv waive such right —Phelan 
V Smith, supra 

39. Tc'X—Ball V I^owell, 56 T<*x 
579 

Allowance m lieu of homc'slc ad gen- 
crallv sef infra 2b9 

40 Ala—Coker v Coker 94 So 566 

20 S Ala 354 

K\ —Higgins \ Higgins 7.s S W 
1121, 117 Kv 72.5 2.5 Kv L 1821 
Tc*nn —Hinds v Buck, 150 S W 2d 
1071, 177 Term 414 
’’Head of family” 

When trimor children w^ei c living 
with the ir lalhc'r wlnm h« purchased 
land while his wife* was coniined as 
an inmate in en asv luni and the tn- 
the? mortgaged the land before his 
deith, the wife not joining in niort- 
giige, the homestead, which existed 
at lather’s death although children 
were then of age, inured to sui\iv- 
ing wife's benefit, since the lather 
was the “head of a famiiv,” notwith¬ 
standing that w^ife W'us in asvluin 
and could not live on 'and—Hinda v 
Buck, .supra 

41. Cal—Selinger v MtlU, 124 I'2d 
631. 51 Cal App 2d 286 
III—Wright V Dunning, 46 111 271, 
92 Am D 257 


Neb—McManus v Farrell, 261 NW 
14 4, 130 Neb 69 

Okl—In re IrwMn’s Estate, 136 P 2d 
940 

Tenn —Whitc'head v Brownsville 
Bank 61 S W 2d 975 16b Tenn 249 
—("lark V Bullen, 247 S W 107, 
147 Tenn 261 

Devisees of widow, b* mg in privl- 
tv with their testatrix, are bound bv 
such fstoppel —Selinger v MiJl>, 124 
P Jd 631, .51 c’al App 2d 286 

42 «("—Fo-Ttr V Pruitt, 167 SE 

410 16cS SC 21.2 

Widow defaulting in admlnistra- 
tor’s proceeding to scdl land in aid 
of assets, this not l)c‘ing o.i» of the 
stalutorv modes of wanc’r did not 
tlurediv w^aivc* homestead and w’as en¬ 
titled to proceeds of sale thereof in 
adnnnistia tor’s hands —Fosiir v 
Pruitt supra 

43. Cal —In rc^ ss’ Kst ite, 297 I* 
100 112 Ciil App 48 7 

44 Cal—In rc FiiLh, 7S P 6tJ 115 
Cal 236 

The condnet of administration of 
testator’s estate by surviving widow 

as exeemtr IV and distribution dcrrce 
( ntc‘U‘d therein in accordance WMth 
will devising to widow' only a life 
; stiite in prtinises that had heem s»- 
lec ted from ; ommunitv pi()pert\ and 
recorded as tc'staior's homestead 
with remaindc'r to children did not 
"estop” w'ldow and those claiming 
under her to assert that homestead 
v^estc’d absoliitelv in widow as 
ag.iinst one who lent monev to one 
of testator's children and took an as¬ 
signment of his interest in estate as 
security for renewal theieot after 
fact of testator’s death had been es¬ 
tablished and made of record--^elin- 
ger V Milly, 1^4 1* 2d 631, 51 Cal App. 
2d 286. 
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residuary legatee by merely participating in the 
probate of her husband's will;^® by her obtaining 
an unsatisfied money judgment for a year’s sup¬ 
port by her failure to object to the sale of de¬ 
cedent’s personalty by the administrator,^^ by her 
release as to part of an entire tract, where the por¬ 
tion occupied by the dwelling is not included in such 
waiver,^® by her failure promptly to select her ex¬ 
empt estate,or to take steps to have it set apart 
to her by her execution of a rent note to a child 
to whom, jointly with herself, the husband’s ven¬ 
dor had conveyed the homestead premises over her 
protest by her request to a third person to buy 
decedent’s land by her consent to the sale of her 
deceased husband’s property by her mistake in 
bringing an action for a partition and sale of the 
homestead property by taking other persons to 
reside with her or by an invalid judicial sale of 
the home property Her acts, conduct, or decla¬ 
rations will not estop her to assert or claim the 
homestead where all the elements of an estoppel are 
not present 

On the other hand she may waive, or, by her 
acts with respect thereto, be estopped to assert, her 
homestead rights as against one who would be in¬ 


jured thereby,^^ as by her unreasonable delay in 
asserting such rights.®® She is estopped or barred 
from claiming a homestead by survivorship by join¬ 
ing with the administrator in asking for a sale of 
all his land and by accepting part of the purchase 
price in lieu of the homestead interest ,®i by join¬ 
ing with the heirs in a deed of the property con¬ 
taining a covenant of warranty ,®2 by electing to 
partition the homestead premises,®^ by filing a bill 
to foreclose a vendor’s lien on property held by her 
deceased husband and collecting the money thereun¬ 
der,®^ by taking a lease of the homestead tract from 
the heirs, conveying back to them, canceling the 
lease, and accepting other jirovisions for her sup¬ 
port ,®® by releasing all her rights in the homestead 
after her husband’s death, and acquiescing in such 
release for a long period of time,®® unless such 
release is procured by fraud and undue influence, 
and without consideration,®'^ by an agicement with 
the heirs, under which she accepts valutiblc prop¬ 
erty rights, in addition to all the provisions made 
for her in her deceased husband’s will ,®^ or by 
failing to raise an issue concerning her homestead 
rights, in a proceeding instituted by her for parti¬ 
tion of the property after the husband’s death ®® 


45. Cal —Sulzberger v Sulzberg:er. 
50 Cal 38.) 

46. \la—Edmonds v Coffsdill, 62 
So 691, 182 Ala 309—Hell v liell. 
\ So ISO. 84 Ala 6 4 

J9 CJ p 1002 note 73 

47. (la — Green \ Hambnck, 15 S 
E 420. 118 Ga 569 

48. SC—Ex paite 'Worlev. 26 S E 
94 9. 49 SC 41 

49. Ill—Aldiich V Thurston, 71 III 
324 

50. Minn—Wilson v Proctor 8 N 
W 830. 28 Minn 13 

51. Ma Hov V Rov, 172 So 2.53, 
213 Ala 440 

Delay after mortsTOfire foreclosnre 

Homestead exemption, elainied bv 
and feet apart to widow during nd- 
ininistration of her husband’s estate, 
was not lost to her because she took 
no steps to have homestead set apart 
to her until foul vears after foreclo¬ 
sure of inoitnage thereon—Roy v 
Rov, supr.a 

A widow iB not estopped to claim 
land as her homestead bv the tai t 

that she did not prosecute her peti¬ 
tion for allotment of her homestead 
In the probate court, ah.i.ndoned her 
objections to Lh(‘ administrator’s pe¬ 
tition for sale of the hornc*stead prop¬ 
erty, and hid at the sale of such 
property—Ilouf v Brown, 71 SW 
126, 171 Mo 207 

52. Ky—Lanc*aster v Redding, 26 S 
W 1013, 16 Ky L. 147. 


[ Pr (K'f ediriga for selection and setting 
apart of homeste.ad see infra § 
279 

53. Mich—Showers \ Robinson, 5 
NW 988, 43 Mich 502 

54. Mo—Kelsay v Frazier, 78 Mo 
111 

Vt—In re Worcester. 15 A 336, 60 
Vt 420 

55. Cal —Kriep v Crawford, 210 P 
636, .39 Cal \pp 309 

58. Iowa—Jones v Blumenstein, 42 
NW 321, 77 Iowa 361 
Tex—Salmons v Thomas, 62 SW 
102, 25 Tex (bv App 422 
29 C’* J p 1002 note 82 
67. Tenn—Gross v Washington, Cb 
A , 38 S W 4 42 

58. Ala—Dake v Inglls, 194 So 673, 
239 Ala 2 41—Birmingham Securi¬ 
ties Co V Hodges, 68 So 980, 193 
Ala 197 

29 CJ p 1002 note 85 

59. Kan—In re Meech’s Estate, 130 
P 2d 571, 155 Kan 792 

Acts constituting' estoppel 

A widow who caused administrator 
to institute proceeding to sell dece¬ 
dent’s real estate for payment of 
debts, bargained with prospc*ctive 
purchaser about sale price, and knew 
that a down payment and extensive 
impiovements on property had been 
made by purchaser, was “estopped” 
to assert homestead right therein to 
the injury of purchaser, even though 
she did not discover that she had 

736 


homestead right until she had per¬ 
mitted improvements to be made—In 
re Meech's Estate, supra 
ea Ala—Leddon v Strickland, 118 
So 651. 218 Ala 4 16 
Cal—Jetl»‘Tson v Tom, 126 P 2d 387, 
52 C’al App 2d 432 

Where she stands by and permits 
a sale of the residence estate in a 

suit to which she is a party and then 
icunoves tioin the* premises, she c.an- 
not afterward set up lier right as 
.against the purch.aser —Wright v 
Punning, 46 III 271, 92 Am D 257 

61. Neb—T.ainow v Carmichael, 116 
NW 1031 82 Neb 1 

62. Ala—Reeve.s v Brooks, 80 Ala 
26 

63. Neb—Metzger V Metzger, 188 N 
W 229. 108 Neb 613 

I’artition of homestead g( nc'rally see 
the C .1 S title I’artition 1} ,13, also 
29 CJ p 1039 note 40-p 1041 note 
87 

64. Ala—Tb.a< ker v Moms, 52 So 
73. 166 Ala 395 

65. Iowa—Pitson v Ditson, 52 N 
W 20.3, 85 Iowa 276 

66 . Ill—Robb V Howell, 64 NE 
324. 180 HI 177 

29 C J p 1003 note 90 

67. Okl—Stott V Scott, 268 P 245, 
131 Okl 144 

68 . Neb—McManus v Farrell, 264 
NW 144, 130 Neb 69 

99. Tex—Moore v Moore, 33 S W. 
217, 32 SW 161, 8» Tex 29. 
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She waives her rights to rents and profits by fail¬ 
ing to object to an administrator cultivating the 
home place for the benefit of the estate, where the 
proceeds from such cultivation are not misapplied 

Listing homestead as asset of estate, A widow’s 
homestead right is not waived by her, as adminis¬ 
tratrix, filing a list of the homestead property as 
property of the estate and reciting that she is with¬ 
out property of her own, where she at all times 
lives on the property and claims it as a home¬ 
stead or by the fact that she as administratrix 
lists the homestead as a part of the assets of the 
estate and files a final account in which the home¬ 
stead IS so listed and procures the approval of the 
account and an order of distribution, in which or¬ 
der the court determines who the heirs of such es¬ 
tate are and their respective interests therein 

The qtmrdtan of an mmne nndoiv cannot waive 
her rights to the homestead 

Release under order of court. A proper court 
may, on application of the widow, make an order 
entering the release of her homestead rights'^'^ and 
direct that the release be recorded for the purpose 
of notice,"^® and also, in the absence of prejudice to 
the rights of third persons, the court may allow the 
widow on good cause shown to withdraw such re¬ 
lease 

Killing husband Under sonic statutes a widow 


who killed her husband loses her right to a home¬ 
stead, but the burden of proving her guilt is on 
those who claim the homestead on that ground. 

§ 250. -Antenuptial and Postnuptial Con¬ 

tracts 

Although there ie authority to the contrary, ordina. 
rily a widow’s right to a homestead in her deceased 
husband’s property cannot be waived or released by rea¬ 
son of an antenuptial or postnuptial contract made by 
her. 

It has been held that an antenuptial agreement 
whereby each party releases all interest in the prop¬ 
erty of the other operates to extinguish a widow’s 
right of homestead in her deceased husband’s prop¬ 
erty and, under some statutes, an antenuptial 
agreement releasing the wife’s right of homestead 
is effective where the deceased left no minor chil¬ 
dren, but not where he left such children,*^® and 
the same limitation applies to a postnuptial agree¬ 
ment,^^ although a contention as to such release 
is immaterial where the widow enjoys the same use 
of the property under the agreement as she would 
if she were in possession of it as a homestead 
On the other hand, by the weight of authority, such 
right of homestead cannot be waived or renounced 
by an antenuptial agreement, ^2 particularly where 
the contract is unjust and inequitable 

A widow’s right to a homestead is not released 
by an antenuptial contract in which she released her 


Specific alleg'atlon not required to i 
prevent waiver | 

Whore widow alleged that the en¬ 
tire tract of land •nought to he par¬ 
titioned was puhjo< t to hor horne- 
stoad npht and did nothing; to wai\ o 
that ng;ht exfopt a^k for partition, 
the pleading's wore sufllcicnt to show 
that w'ldow did not “waivo” such 
right notwithstanding she failed to 
prav spociflcally that hor homestead 
right 1)0 preserved m the entire tra^'t 
—I^angfoid V Carr, 150 S W 2d 107, 
138 Tex 3.30, affirming Cai r v Lang¬ 
ford, CivApp, 144 SW2d 612 

70. Tex—James v Thompson, 14 
Tex 463 

71. Ok I —Hingcr v Byrne, 80 P 2d 
212. 183 Okl 46 

72. Okl —Pennington v Woodner- 
Medaugh. 153 P 875, 51 Okl 110 

20 C J p 1002 note 60 

73. Iowa—Ratcliff V Davis, 20 N W 
763, 64 Iowa 467 

74. N H —Town of Raymond v 

doodnch, 116 A 38, 80 N H 215 

Okl —In re Irwin's Estate, 136 P 2d 
940 

Her motives for applying for the 
release are Immaterial — In re Ir¬ 
win’s Estate, supra. 

40 C J S —47 


75. NH—Town of Ravmond v 

GoodtRh, 116 A. 38, 80 N H 215 

76. N H —Town of Raymond v 
(roodneh, supra 

Good cause as question of fact 

Nil—Tow’n of Raymond v Good¬ 
rich, supra 

77. Iowa —Crouse v Crouse, 229 N 
W 850, 210 Iowa 508 

78. Iowa—Finn v Grant, 278 NW 
225, 224 Iowa 527 

79. Ill—Allen v Allen. 222 Ill App 
438 

29 C J p 998 note 97 la] 

Sufflcieucy of aerreement 

Whfie the statute pi escribes such 
requisites, an antenuptial agreement, 
releasing the wife’s right of home¬ 
stead, Is insufficient, where no recital 
of .such release appears m the agree¬ 
ment and also in the acknowledg¬ 
ment —Allen V Allen, supra 

80. Ill—Merki v Merki, 72 N PI 9, 
212 III 121—Zachmann v Zach- 
mann, 66 N E 266, 201 Ill 380. 94 
Am SR 180 

81. Ill —Guhl v Guhl. 33 N E 2d 185, 
376 Ill 100 
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82. Kan—Boulls v Boulls, 22 P 2d 
465 137 Kan 880—Hoard v Jones. 
237 P 888. 895, 119 Kan 138— 
Watson V Watson, 189 P 949, 106 
Kan 693—Plafer v Ilafer, 13 P 
821, 36 Kan 524 

N 1)—Swingle v Swingle, 162 NW 
912, 36 N D 611 
29 CJ p 998 note 96 

83. Ark—Humes v Burncs, 157 S 
W 2d 24, 203 Ark 334 

Contract held unenforceable 

Where antenuptial contract which 
was signed at intended husband's re¬ 
quest h\ inexperienced intended wife 
without knowledge of contents there¬ 
of and under mistaken belief that a 
home w^ould be provided for her as 
long as she lived, provided that in¬ 
tended wife waived all her rights to 
homestead in husband’s property 
without making any provision for 
wife in lieu thereof except that she 
should be furnished a home during 
husband’s lifetime and her children 
educated for ordinary duties of life, 
contract was so unjust and inequi¬ 
table as to be unenforceable us a 
bar to wife’s claim to homesiead m 
deceased husband’s estate —Burnes v. 

I Burnes, supra.. 
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dower®^ or dower and distributive share An 
antenuptial agreement to share the husband^s prop¬ 
erty equally with his children docs not deprive a 
widow of her statutory right to occupy the home¬ 
stead until it is disposed of according lo law 

A widow’s homestead rights are not barred by a 
postnuptial agreement between herself, her husband, 
and the latter\s heirs by which she consents to the 
sale of the homestead and payment to her of a 
child’s share,or by her contract of release of all 
claim in the homestead, in consideration of a pay¬ 
ment to her of part of the purchase money, where 
such part is reinvested in a new homestead A 
postnuptial contract providing homestead rights and 
other benefits for the wife in case he predeceases 
her precludes her from claiming any additional 
homestead rights as widow 

§ 251. - Election to Take under Will 

A widow’s light to a homestead as affected by her 
election to take under the uill of her deceased hus¬ 
band IS considered in tlie C J S title Wills § 1287, 
also 60 (\f p 1135 notes 4-7, and 29 CJ p 090 
notes 6-0, 12, 13, and her election not so to take 
under will in the C J S title W'llls § 1288, also 20 
CJ p 000 note 10, tind the necessity for such an 
election in the CJ S title Wills § 1264, also 60 C J 
p 1103 notes 55-66 and 20 C" J p 000 note 11 


Examine Pocket Parts for later cases 

§ 252. - Election between Homestead and 

Distributive Share, or Year’s Sup¬ 
port 

Under some statutes the surviving spouse may elect 
to retain the homestead in lieu of his or her distributive 
share in the deceased spouse’s property, or may elect 
to take a year’s support out of the homestead property 
instead of retaining the homestead. 

Under a statute which provides that on the death 
of either husband or wife the survivor may continue 
to possess the whole homestead until otherwise dis¬ 
posed of by law and that the setting aside of tlie 
distributive share shall he such a disposition, but 
that the survivor may elect lo retain the homestead 
for life in lieu of distributive share, the right to 
the distributive share is a primary right of the sur- 
vivor/*^^ who by the express terms of the statute 
has the right to elect hctw'cen homestead and the 
distnliutive share thciein preividcel for Tlie siir- 
vivoi cannot take both, hut must make an elect ion 
in Older to retain the homestead,'^- and on fiiiliire 
to do so the survivor takes a disinhiitive sh.irc,*’^ 
whu'h operates as an ahvindoiinunl of homestead 
lights,'’*^ and, ein the other hand, an election to t.ike 
the homestead divests the right to the diMiihntivc 
share If the election is to take tlie honicste id, 


84. TMo—TMafk v Ileiss, S S \V 80. 
so Mo r)78 

Aocf'pleintp of dowrr in liou of bome- 
ste^tid sec Dowor 74 

85. Ala—CollitT V Tatum, ICO So 
n30. 230 Ala 218 

Iowa —TVTihaff\ v MabafCy, 18 NW 
CSTj, (i 3 Io\Na of) 

Unenforceable agreement 

Wif( s ,ie,'n eiiie'nl to lelease dower 
and dislriliul I ve share in tiushand s 
estalo in fonside-iation ol propel t> 
owned hv ht r ariel wrongfully with¬ 
held l»v liusband to forei* wife to sign 
agriement whueln husband did not 
release interest in wife’s estate but 
thereafter d(*vised five dollars to her 
from estate worth seven thousand 
dollars IS unenlon eai)le and does not 
estop her to take homestead exemp¬ 
tions—Collier V Tatum, 160 So 530, 
230 Ala 218 

86 . Iowa —Kraizer v K'raizer, 207 N 
W 772, 201 [owa 1311 

87. Tex —Winn v Winn, 57 S W 80, 
23 TexCivApp 617 

88 . Ill—Nance v Nance, 28 Ill App 
587 

89. Kan—Porter v Axline, 114 P 2d 
849, 154 Kan 87 

80. Iowa—Prichard V Anderson, 278 
NW 348, 224 Iowa 1162—Van Veen 
V. VanVeen, 236 N W. 1, 213 Iowa 


323 modified on otlu r piounds 338 
NAV 71S, 211 Iowa 32 1 -M’srnk v 
Ploomfield, 210 NW 42S, 202 Towa 
401—Corn l»idt Trust & Savinps 
Pank of Helle Plaine v Ma\, J‘)0 
N W 7 5r>, J37 Iowa 51 C’olt man v 
Po,v.woTth, 101 NW 218, 180 Iowa 
075—llosworth \ Plane, 152 N \V 
567, 170 low'a 206— Polon v P.im- 
beitson SS NW 015, 115 Iowa 366 
—IN tbits V Bunting, 73 NW 882, 
103 Iowa 189 

Widow s distributive sliaie ns analo¬ 
gous to but distinguished from, her 
homestead rights see Descent and 
Distribution 40 a 

91. Iowa—Mvriek \ Bloomlleld, 210 
NW 4 28, 202 low-a 401 --W'hitehead 
V Conklin, 48 Iowa 478 
20 CJ p 999 note 18 

The purpose of the statute Wtis 
to give the surviving spouse the 
right Lo tontinue in possession and 
Ofciipancy of the whole homestead 
free from judicial sale or otherwise 
until either the distributive share or 
the occupancy of the homestead for 
life had lieen selected—Wadle v 
Boston Market Co, 191 NW 628, 195 
Iowa 46 

Election between 

Distributive share and other rights 
generally see De&< ent and Distri¬ 
bution S 60 
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Dowfr rind liomi stead s( (‘ Dower § 
74 

T.ikine, allow anee in Inn of home- 
st(.id see infra ^ 269 
92 low i—CV>rn Btll Trust (K. S iv- 
ings Bulk of B(‘!l( Plum v M iv, 
196 NW 7 13 197 Iowa. M- A\ adle 

V Boston M uk(t Co, 191 NW 528, 
195 Iowa 16 

29 CJ J) 999 note 19 

The right to coutmue In possession 
and occupancy after the death of ei- 
llier hijsb.uicl or wiA, is, und« i the 
statute a "homestead Tigfit," and the 
right of ('veunption then m is the 
same us that whuh existe'd at the 
time of the death of dee‘ed<*nt—AVa- 
dle V Boston Miilu'L Co, supra 

93. Iowa -Corn Belt Trust Sav¬ 

ings Bank of B* lb Blame v May, 
190 NAV 7.55 1 97 Iowa 54 

29 C J p 999 notes 19, 21 

94. Iowa—Crouse v Crouse, 259 N. 
W 443, 219 Towci 736—Edingcr v. 
Bam. 98 NAV 508, 125 Iowm 391, 
motion for rehearing overruled 101 
NW 119 125 Iowa 391 

29 C J p 999 note 21 

95. Iowa—Prichard v Anderson, 278 
NW 348, 224 Iowa 1152—Jaekson 

V Grant, 278 N W 100, 224 Iowa 
679—Van Veen v Van Veen, 236 
NW. 1, 213 Iowa 323, modlhed on 
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by inclusion in the distributive share, such home¬ 
stead IS a continuation of the original homestead, 
and not a newly acquired homestead A disposal 
of the homestead, within the above statute, is ef¬ 
fected by a setting aside of the distributive share, 
and not by a mere election to take such share, 
and therefore the survivor is not chargeable with 
rental on the homestead after such election, but be¬ 
fore the setting off of the distributive share The 
distributive share must be so set off as to include 
the dwelling house given by the law as a homestead, 
unless a diflcrent arrangement is preferred and 
pro])crty subject to such an election must have been 
occupied as a homestead by the deceased spouse at 
the time of his or her death,^ and must be located 
within the state ^ 

Scas'onahlc election The snrvi\or is not required 
to make the election immediately .iftcr the death of 
the other spouse but the choice may be made with¬ 
in a reasonable time,^ and a delay may be excused 
where it is not due to any fault on the part of the 
survivor but, where property is left subject to 
administration, the survivor by neglect or failure 
to seek administration cannot prolong the term in 


which an election may be made ^ 

Mode of election. While a written election is the 
most definite and certain method of exercising the 
right,6 an election may nevertheless be manifested 
by unequivocal acts, words, and conduct.*^ 

hvidence of election The right to a distribu¬ 
tive share being a primary right, in the absence of 
evidence otherwise there is a presumption that the 
survivor has taken the distributive share,^ and to 
ovei throw such presumption it must be shown that 
there was an election to take the homestead ® Or¬ 
dinarily an election to take the homestead right is 
evidenced by the continued occupancy of the prem¬ 
ises, although this is not conclusive, as the true na¬ 
ture of the occupancy must be determined from all 
the facts and circumstances to show such an 
t lection the occupancy must be such as is not only 
consistent with the homestead right, but it must be 
maintained under and because of such right If 
the occupancy is continued by the survivor and 
family it raises the presumption that the survivor 
has elected to retain the homestead in bcu of the 
distributive share, which presumption will prevail, 


other grounds L‘‘?8 NW 71S, 21‘i 
Iowa 323—Amish v Amish 105 N 
W 350. 106 Iowa 68 5 
The local statute gfovems the ques¬ 
tion whcthei widow, bv eletlmg to 
take honu stead in aiiothtt state, 
therel)\ depnvfd hersflf of rig^ht to 
claim ono-third «5harf* in Iowa real es- 
tato--Ehler v EhloT. 213 NW 591. 
214 Iowa 780 

96. low.i—Ampri(<in Nat limit of 
Alanu.s.i, Polo, v Welheifll 200 N 
W 221, lOS Iowa 64S 

97. fowa—Prouse \ Proust, 250 N 
W 44’., 210 Iowa 736—Fraizti v 
li'Tai/er, 207 NW 772. 201 low .i 
1311 

96. Iowa —Frai/ei v Frai/.er, su])Ta 
99. Iowa—In re (’rocker, 126 NW 
002. 14S Iowa 104 
29 C J p 999 note 22 

1. Iowa — ]’etl)lei3 v IlunlinK, 73 N 
W 8S2, 10! Iowa 4S9 

I’ropt'fty sulipHi Lo appropriation as 
hoinesUad neralJj see infra <5 
267 

2 . low-a—Fhler v Ehler, 241 NW 
591, 211 Iowa 7S9 

Election to take homestead in an¬ 
other state does not dtprive widow of 
iiphi to claim her share In Iowa leal 
estate — Ehler v Ehler, supra 

3. Iowa—Stoddard v Kendall, 119 
N W 138, 140 Iowa 688—Cunning¬ 
ham V Gamble, 10 NW 27S, 67 
Iowa 46 

4. Iowa—Crouse v Crouse, 259 N 
W 443, 219 Iowa 7.36. 


Resistance hy heirs 

Widow’s statutory right to ortupy 
homestead after husliapel’s death in¬ 
testate eonlinued until her distribu¬ 
tive share of his land was sol aside 
to her, notwithstanding seven years' 
delay, due to heirs’ resistance of pro¬ 
ceeding to s< t aside such share — 
Carouse v Clouse, supra 

5. Iowa—.Stoddard v Kendall, 110 
N W J !S, 140 Iowa 6SS 

6. Iowa - -Stoddard v Kendall, su¬ 
pra 

7. Iowa—Wadle v Iloston M.irk* t 
Co 101 NW 528, 105 Iowa 4 6— 
Stoddard v Kdidall, 110 NW 13«. 
110 Iowa 6S.S—Edingei y I’.ain, OS 
NW 56S, 125 It)wa 301 nitdion tor 
leht.iring ovuruled 101 NW 119 
125 Iowa 301 

20 P J p 009 note 26 

8. Iowa — Jackson v Grant, 278 N 

100, 221 Iowa 57 0—Poin Hi It 
Tiust A: Savings Hank of Helle 
I’laine v May, 196 N W' 7 >5, 107 
Iowa 51—I’t tides v Hunting, 7! N 
W 882, 103 Iowa 480 

9. Iowa —Jackson v Giant. 278 N 
U 100, 221 low^a 570—Corn Helt 
Trust <SL Savings Hank of Hellc 
T’loine V Ma>, 106 NW 735, 197 
Iowa 54 

The harden of eetahllBhingr that the 
widow divested herself of her dis¬ 
tributive share by electing to otcupv 
the homestead is on the party claim¬ 
ing that tact—Yagge v Tyler, 280 N 
W 559, 225 Iowa 352—Jackson v 
Grant, 278 N W. 190, 224 Iowa 679 
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10. Iowa—Jaikson v Grant, supra 
—(’orn Helt Trust & Savings Hank 
of Helle I’laine v May, 106 N W 
735, 197 Iowa 51 

Equivocal declarations of widow re¬ 
specting her desire to remain on 
homestead wore* not detcTm.native of 
alleged eleetlon to ret.am homestead 
for life in lieu of her distnluitive 
share in intc-slate husband’s estate, 
and wf’re to be considered with dec- 
1 nations w'hich were consistent wnth 
cl continued occup.ancy as a tenant in 
(onirnon, and with evidence of the 
conduct and attitude of the parties 
Tcdative to thc‘ flit ire transaction — 
l.ickson \ Grant, 278 NW 190, 224 
low.a 579 

11. lowri- Prichard v Anderson, 278 

NW 3 18, 22 1 Iowa 1152—Jackson 
V Gr.ml 27N N W 190 224 Iowa 

579—Porn Helt Trust Savings 
Hank of Hellr Plaine v MeXV, 196 
N W 735, 197 Iowa 51 

Occupancy insufficient to show eleo- 
tion 

Iowa—Prichard v Anderson, 278 N. 
W 14 8, 22 4 low'a 1152—Jackson v. 
Grant. 278 N W 190, 224 Iowa 579. 
Continued possession of the sur¬ 
vivor under an arrangement of ths 
heirs is not air election to lake the 
homc'stead rather than a distributive 
share—Hosworth v Blaine, 152 N W. 
567, 170 low^a 206—Hemping v Hemp- 
ing, 120 NW 111, 141 Iowa 535—29 
CJ p 1000 note 30 

12. Iowa.—Corn Belt Trust & Sav- 
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unless rebutted by proof of a contrary intention, 
as where the survivor asserts some interest in the 
title other than, or inconsistent with, the mere life 
occupancy and usc.^^ 

Conveyance to children prior to election. The 
fact that the survivor quitclaims land of decedent 
to their children without their knowledj^e, with the 
idea that if he were going to keep the homestead he 
should deed the other property to his children, was 
not an election to take the homestead in lieu of a 
distributive share where within three months after 
administration was granted a formal written elec¬ 
tion to take the homestead was filed 

tT» 

Election under mistaken belief An election 
made in ignorance of material facts is not binding, 
where no other person’s rights have been affect¬ 
ed nor IS an intention to elect presumed if a 
person, although knowing the facts, acted in misap¬ 
prehension of his legal rights and in ignorance of 
his obligation to make an election An election by 
the survivor to take a homestead in lands under the 
mistaken belief as to the title thereto which termi¬ 
nated with decedent’s death does not affect the sur¬ 
vivor’s rights in other lands purchased by the sur¬ 
vivor during the marriage, or the rights of sur¬ 
vivor’s heirs IS 

Taking share in land in lieu of dozver as not 
7vaivcr of homestead Under a statute providing 
that the widow may take in lieu of dower the un¬ 
divided third part in fee of the whole of the land, 
and that she shall be deemed to have so elected un¬ 
less she commences proceedings for dower within a 


year after deceased’s death, the fact that the wid¬ 
ow applies for a one-third interest in fee simple in 
her deceased husband’s property in lieu of dower 
r^ases no presumption of an election to waive her 
homestead rights where she was ignorant of her 
right to a homestead, no intention to relinquish it 
being shown and no rights of third persons having 
intervened Since this estate in fee simple applies 
to all the parcels of real property of the estate, 
while the exempt property of the estate which she 
IS entitled to have set apart to her under the home¬ 
stead laws is restricted to one particular parcel, the 
homestead, the doctrine of election does not apply, 
the two rights not being alternatives or substitutes 
A widow’s election to lake a child’s part in lieu of 
dower, as authorized by statute, docs not affect her 
homestead rights in and to the homestead proper- 
ty,20 notwithstanding the homestead rights exceed 
in value the interest in the lands which might have 
been assigned as dower 

Election between homestead and year's support. 
Under some statutes a widow is not entitled to a 
homestead and a year’s support where the aggre¬ 
gate of the two provisions exceeds the amount 
which may be set apart as a homestead and exemp¬ 
tion under the law 2- She may elect either to al¬ 
low the homestead to remain for her benefit as the 
sole beneficiary, or to take a year’s support out of 
the homestead property ,23 but if she enjoys the 
use of the homestead for a number of years after 
her husband’s death she will be conclusively pre¬ 
sumed to have elected to take the hi^mestead, and 
cannot thereafter take a year’s siqiport 24 


inpTS Bank of B^lle Plaine v Mav, 
196 NW 73n, 197 Iowa 54 
29 C J p 1000 note 27 

13. Iowa—Jafkfcon v Grant, 278 N 
W 190. 224 Iowa 579 

29 C J p 1000 note 28 
acanagrement liy children 

Evident rcspoctinR: rnana^fmenl of 
Intestate’b estate and dlstiibullon of 
int’omc therefrom by children for the 
maintenance of all property and lor 
their own and widow’s support e.s- 
taldished that uidow had not elected 
to retain a homestead for life m lieu 
of her dif-tr iliutive share notwith- 
standini; her continued and exclusive 
occupation of homoMtead until her 
death—Tatkson v Grant, supra 

14. Iowa— Deere y Meyer, 108 NW 
236, 131 Iowa 172 

29 C J p 1000 note 29 

15. Iowa—Deere v Mi'ver, supra. 

29 C J p 1000 note 31. 

16. Or—In re Iltz, 202 P. 409, 104 
Or 69 

17. Or—In re Iltz, supra. 

29 CJ p 1000 note 39. 


18. Iowa—Husted v Rollins, 137 N 
W 462, 156 Iowa 546, 42 D K A ,N 
S, 378 

19 . Or—In re Iltz, 202 P 409, 3 04 
Or 59 

20. Mo—Stanton v Dc*onard, 130 S 
W 2d 487, 314 Mo 998—McFadin 
V Board, 87 SW 948, 188 Mo 6S8 

21. Mo—Stanton v Leonard, 130 S 
W2d 487, 344 Mo 908 

Reason for mle 

The fact that homestead rights of 
widow in realty exceeded value of 
one-lhird interest for life in lands 
iHdonging to deceased husband did 
not affect rights of widow to hold 
child’s part and retain homestead 
rights in full, since, on election to 
take child’s part, widow look fee- 
simple interest in the lands as that 
of a child, sutijoct to homestead, not¬ 
withstanding all of realty was home¬ 
stead property—Stanton v Leonard, 
supra 

Statutory limit applicable only to 
dower 

A statute providing that, if Inter- 
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cst of widow in home-^tecid shall equal 
or exceed on<-third inltn'st for and 
during her nutur.il life in real es¬ 
tate of which head of family shall 
have died seized, no dower shall be 
assigned applies soU ly to dower and 
not to the estcite which the w'idow 
mray elect to Idki m lieu of dower, 
which IS ordinanlv referiod to as 
‘‘eledion dowei "—Stanton v Leon¬ 
ard, supra 

22. Ga—Green v ITamhrick, 45 S E 
420, HR Ga 669 

23. Ga—Miller v Cro/ier, 31 S E. 
122, 105 Ga 54 

Allowance of mainlemme and sup¬ 
port generally see Executors and 
Administrators § 332 

24. Ga—Culpepper V Crane, 77 S E. 
1058, 139 Ga 665 

Tt widow continues to live on the 
property until her death, several 
months after the husband's death, 
without making an application for a 
year’s support she will be held to 
have elected to take the homestead 
rather than such support. — Ehrlich 
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§ 253. -■ Remarriage 

The remarriage of a widow, under some atatutes, 
does not forfeit her homestead estate by survivorship, 
even though she removes to the home of her second 
husband; but under other statutes a contrary ruie ob¬ 
tains. 

Under some statutes it is held that the widow may 
retain her homestead privileges only during widow¬ 
hood 26 Under other statutes, however, a widow by 
remarrying does not lose her estate of homestead 
by survivorship ,26 and this rule has been applied 
whether the homestead was assigned to her before 
such marriage or afterward 27 Under some of 
these statutes it has also been held that the widow 
does not forfeit her homestead by a second mar¬ 
riage and removal to the home of her second hus¬ 
band,26 even though she marries a nonresident and 
removes from the state 2*^ Under other statutes, 
however, it is held that the remarriage of a widow 
and her removal to the homestead of her second 
husband^® or her remiwal to another state with her 
second husband^l will operate as, or at least raise 
the presumption of, an abandonment of the home¬ 
stead acquired by her from her first husband ,22 
even though she continued in possession of the 


homestead of her first husband by tenant,23 unless 
It is shown that the removal was intended to be 
merely temporary,24 the burden being on the widow 
to show an unequivocal intention to return to the 
homestead left by her,36 and, in the absence of ev¬ 
idence clearly showing such intention, the fact of 
her living on the property of her second husband 
would entitle her to maintain a claim of right to a 
homestead in his home 26 

A putative ivtdmv on remarriage loses any right 
she may have had to claim a widow’s homestead in 
competition with the legal widow.27 

§ 254. -Alienation after Husband’s Death 

A widow's alienation of the homestead property, 
after the husband's death, under some statutes consti¬ 
tutes an abandonment of her homestead rights in the 
property, but under other statutes such an alienation 
does not affect the exempt character of the property. 

Under some statutes alienation of the homestead 
])roperty by a widow has been held not to consti¬ 
tute an abandonment by her of the exempt charac¬ 
ter of the property ,26 and a fortiori is this so 
where, at the time the widow joined in a sale of the 
homestead premises, she was ignorant of her rights 


V Silverstein, 48 S E 703, 121 Ga 
51 

25. W]9—T..Rnfls nf Svdow, 164 N W 
371, 161 Wis 325 

29 C J P 100] note 44 

In Missonri 

(1) Under Ilev St 1029 ? 612 a wid¬ 
ow, on rpmarria«:e loses her home¬ 
stead rights in her deceased hus¬ 
band’s homestead property —Hall v 
Hall, 145 SW2d 752, 346 Mo 1217 

(2) Under prior stntules, a widow’s 
remarna^fe did not forfeit her home¬ 
stead riRhts even thouj^h she removed 
to the home of her second husband — 
Cave V Wi lls, 5 S W 2d 636, 310 Mo 
9.10—Wicoff V Moore. 257 SW 474 
—Ludwig- v Carr, 240 S W 515, 210 
Mo App 489—29 C J. p 1001 notes 45. 
47, Missouri cases 

Ilight of octupanev or interist as 
conditioned on not remarr\ing see 
infra 265. 

26. Ala—Montgomery v Hammond, 
153 So 654, 228 Ala 449 

Ark—Stone v Slone, 47 S W 2d 50. 
185 Ark 390—lUvis V Neal, 140 
SW 278, 100 Ark 399, LRA1916A 
399 

29 C J p 1001 note 45. 

27. NH—Miles v Miles, 46 NH 
261, 88 AmD 208 

28. Ain —Montgomery v Hammond, 
153 So 654, 228 Ala 449 

Ark—Stone v Stone, 47 S.W 2d 60, 
185 Ark 390 
29 C J p 1001 note 47. 


Heirs cannot object 

Question whether selection by wid¬ 
ow of second liusband’s homestead 
constitutes abandonment of first hus¬ 
band's homestead cannot be raised b\ 
second husband’s heirs at law—Stone 
V Stone, supra 

29. Ala —Johns v Cannon, 74 So 
42, 199 Ala 138 

29 CJ p 1001 note 48 

30. Ill —Rasmussen v Rasmussen, 
13 N E 2d 166 368 Ill 137 

Tex—Wallingford v Howen, Uiv 
App , 104 S W 2d 188 
29 C T p 1001 note 49 

31. Iowa—Anderson v Hlakeslv, 136 
NW 210, 165 Iowa 430 

Kv—Love V McCandless, 163 S AV 
197, 157 Kv .152 
29 C .T p 1001 note 50 

32. Ill—Dinquel v Dacco. 112 NE 
337, 273 Ill 117—Loveless v Thom¬ 
as, 38 NE 907, 152 Ill 4 79 

33 III —Home Ins Co v Field, 4 2 
Ill App 392 

Kv—Ntlson V Nelson, 96 S AV 794, 
29 Ky L 885 
29 C J p 1001 note 62 

34. Ill —Rasmussen v Rasmussen, 
1.3 NE2d 166, .368 III 1.37—Dinquel 
V Dacco, 112 NE 337, 273 Ill 117 
—I..oveless v Thomas, 38 N E 907. 
162 HI 479 

35. Ill —Rasmussen v Rasmussen, 
13 N E 2d 166, 368 Ill 137 

Bvldence of Intention to retnm held 
insnfllcient 

A widow who on remarrying moved 
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to homestead of her second husband 
was not entitled to a homestead in 
first husband’s property sought to be 
paititioned, where whether widow 
would ever return to first homestead 
depended on future conditions or cir¬ 
cumstances she left nothing in first 
homestead when she moved out, and 
there was no evidence of any agree¬ 
ment or pie.sent intention that wid¬ 
ow and her second husband would 
ever return to her original home¬ 
stead other than her statement that 
she expected to go back some time. 
—Rasmussen v Rasmussen, supra 

36. Ill —Rasmussen v Rasmussen, 
supra 

37. La—Jackson v Goidon, App, 
18b So 399 

38. Cal—In re Vance, 34 P 1087, 
100 Cal 425 

111—Plummer v AN’^hite, 101 111 474 
Mont—Kerlee v Smith, 124 P 777, 
46 Mont 19 

Tenn—Oner v Canada, 107 SW 970, 
119 Tenn 17 
29 CJ p 1001 note 53 

A aaitclaim deed by the widow aft¬ 
er her husband’s death conveyed only 
her interest in the property which she 
received on his death by succession, 
and did not deprive her of her home¬ 
stead right in such propeity—In re 
Moore, 67 Cal 437 

Transfer or encumbrance of widow’s 
homestead right or interest sec in¬ 
fra S 286 . 
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in the homestead 39 However, under other statutes 
It IS held that her homestead rights are lost to her 
by the attempted alienation,as by a sale with no 
right of reclamation and it has been held that by 
joining with the heirs of the deceased husband in 
executing a mortgage of lands the widow estops 
herself to assert her homestead rights as against 
the mortgagee.So a sale under the widow’s 
mortgage of a community homestead divests her of 
her right of occupancy ^3 

Where the sale of the property is conditional, the 
widow’s homestead rights arc not abandoned until 
the happening of the contingency constituting the 
conditions nor is there an abandonment where 
the widow conveys her interest in her husband’s 
estate subject to her homestead rights,^^ or where 
the conveyance is made in consideration of the wid¬ 
ow being kept by the grantee for the remainder of 
the widow’s life nor are the homestead rights 
abandoned by a mere offer by the widow to sell the 
property 

Releasing other interests. There is no abandon¬ 


ment, it seems, where the widow executes a deed 
which releases her dower in the personalty'*3 and her 
interest in the portion of the estate which would 
go to the executor ,4® or where she conveys an un¬ 
divided interest, retaining the possession, use, and 
profits of the land,*^*^ or where she conveys a por¬ 
tion of her interest in oil and gas rights in the 
homestead premises but where, after the death 
of a testator, his widow executed a deed to the 
executor, releasing, remising, and quitclaiming all 
her right, title, and interest in the testator’s estate, 
whether of dower or “otherwise,” and all claims and 
demands against said estate, whether under the will 
or under the law, such deed passed the widow's 
right of homestead 32 

Executory sale and repui chase, A widow, hav¬ 
ing a right of homestead in lands left by her hus¬ 
band, who with the heirs made an executory sale of 
the property, retaining a vendor’s hen and taking 
a tiiist deed securing the purchase money, with 
the intention of acquiring another homestead when 
the jiurchase money was paid, but who on its non- 


39. Wash —Smith v Ferry, 86 P 
668. 43 Wash 460 

40. Ark—Sheppard v Zeppa, 133 S 
W 2a S60, 199 Ark 1—Rone v Saw- 
rey, 123 S W 2d 524, 197 Ark 472-— 
Henry v Dollin, 113 S W 2d 97, 195 
Ark 607—Craves v Simms Oil Co , 
75 SW2d 809, 189 Ark 910—Mur¬ 
phy V Graves, 279 SW 369, 170 
Ark 180 

Kv—Berger v Berger, 94 S W 2d 618, 
264 Ky 225—Com»)S v Fzell, 24 S 
W2d 301. 232 Ky 602—Sfttle v 
Simpson, 264 SW 1092, 204 Kv 470 
—Moore v Moore, 78 S W 141 
Tex —Ingram v Summers, Civ App , 
29 S W 2d 447, error dismissed— 
York v Huteheson, 83 SW 895, 37 
aVxCivApp 367 
29 C J p 1001 note 66 

A widow’s right to claim immonity 
from a forced Bale of the homestead 
pror>ertv is abandoned by her salt of 
the property, since she can no long< r 
assert her homestead claim in such 
piopeity—Ingiam v Summers, supia 

Conveyance to second hnshand and 
removal to another home 

Where widow, on her remarriage, 
conveyed what had been her home¬ 
stead to her second husband and 
moved with him to another home, 
there was an ‘‘abandonment” by ht r 
of her homestead - Smart v Murphy, 
139 S W 2d 33, 200 Ark 406 

Oral gift by widow of land subject 
to homestead rights, followed by 
change of possession and making of 
Improvements thereon by donee, con¬ 
stitutes abandonment of homestead 
—Graves v. Simms Oil Co, 76 SW.2d 


809, 189 Ark 910—Murphv v Graves, 
279 SW 359, 170 Atk 180 
I’arol gift of land generally see Gifts 
ij 57 

Sale hy widow of interest in oil, 
gas, and minerals in homestead con¬ 
stituted an abandonment of her in¬ 
terest therein hv virtue of her home¬ 
stead right, as much as though she 
had sold a part of the land constitut¬ 
ing her homestead—Warren v Mai- 
tin, 272 SW 367, 168 Ark 682 
Zn Alabama 

(1) The effect of the statute pro¬ 
viding that a< tual orrupanty of 
homestead by widow and minors is 
not essential to preservation of right 
of home.slcad exemption w.is to pre¬ 
vent waiver of right of exemption bv 
a sale and abandtmnient of posses¬ 
sion bv exemptioner—Davis v Bates, 
194 So 647. 239 Ala 214—Cox v Mc- 
Demore. 183 So 860, 236 Ala 559 

(2) Under former statutes a con¬ 
veyance and giving posse.ssion by the 
widow destroyed her homestead 
rights —Tharp v Johnson, 122 So 
668, 219 Ala 537—Bodeker v Tut- 
wiler, 100 So 776, 211 Ala 537 
Rights 

Acciuired by grantee or purchaser 
see infra 288 

Of children or heirs as affected bv 
c onvey'ance by widow see infra 
§ 257 

41. Ky—Brewer v Brewer, 105 S 
W 2d 582, 268 Ky 626 

42. Ala —Todd v Interstate Mort¬ 
gage & Bond Co, 71 So 661, 196 
Ala 169 

43. Tex —Oslrom v Arnold, 58 S W 
630, 24 Tex Civ App 192. 
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44. Ky—Moore v Moore, 78 SW 
141 

Sale to tenant on condition 

Where a vidow agrees with her 
tenant that if she has the right to 
sell the land whith constitutes her 
homestead she will do so, and makes 
him a deed under that agreement, 
It does not constitute an abandonment 
of the homestc'ad—Mooit v Moore, 
supra 

45. Term—Cowan v Carson, 50 SW 
742, 101 Tenn 623 

Where a widow insists thronghont 
on an allowance in lieu of homestead, 

the far t Ih.il shf', ler ognizing that the 
homestead lot is Incapable oi divisjon, 
seeks a sale to accomplish a parti¬ 
tion, is not a waiv('r of her home¬ 
stead rights --Mc(\indless v Deven- 
port, Tex Civ App, 40 S W 2d 903 

46. Ky—Howard v Mitih<ll, 105 S 
W2d 128. 268 Kv 429 

Tex—Wilson v Fields, Civ App, 50 
SW 1021 

47. TeX" I’erkins v Perkins, Civ 
App, 166 SW 915 

48. Mo—Mack v Ileiss, 15 Mo App 
696, r< v«Tscd on other grounds 3 ,S 
W 80, 90 Mo 578 

49. Mo—Mack v Ileiss, supra 

50. Kan—Haiclerode v Green, 54 P 
505, 8 Kan App 477. 

Mo—Mack V Heiss, 3 SW 80, 90 Mo 
673, reversing 15 Mo App 696 

51. Okl —Hembree v Magnolia Pe¬ 
troleum Co , 56 P 2d 851, 176 Okl 
524 

52. Mo—Mack v Heiss 3 SW 80, 
90 Mo 673, reversing 15 Mo App 
596. 
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payment, not having acquired a homestead, fore¬ 
closed the trust deed and repurchased the property 
with the intention of resuming occupancy as a 
homestead, which she did on regaining possession, 
will not be held to have lost her homestead rights,^^ 
at least as against a creditor obtaining and regis¬ 
tering a judgment after her repurchase of the prop- 
erty.^^ 

§ 255. Surviving Children or Heirs 

Surviving children have no homestead rights by sur¬ 
vivorship in the homestead of a deceased parent unless 


such rights are conferred by constitutional or statutory 
provisions. 

Under the constitutional and statutory provisions 
111 various jurisdictions, the homestead right con¬ 
tinues in favor of the children ^5 However, in some 
jurisdictions the homestead right of surviving chil¬ 
dren IS greatly restricted or denied altogether, 
sometimes the right comes into existence only on 
the death of both parents 

Residence Residence in the state of a deceased 
husband and father, at the time of his death, is usu¬ 
ally a statutory prerequisite to give the right of 
homestead to the widow, as considered supra § 243, 


53. Tox—Smith v Wright, 36 SW 
324, 13 Tt'x Civ App 4S0 
B4. Tex —Smith v Wright, supra 
55. Ala—People’s Bank ot Red l^ev- 
el V Bariow & Wiggins, 91 So COO, 
20S Ala 433 

Ark—Sheppard v Zeppa, 133 S W 2d 
SbO 1‘)') Aik 1 

Kv—Wilson's ‘\dni’i v Wilson, 156 
S W 2d 8 12, 2S8 Kv 522—Howard 
V ]Vlit<h(‘ll, 105 S VV 2d 128. 268 

K\ 420 

La--Kim hen v Talbert, 128 So 525, 
170 LeV 500 

N Overlori v Ilighsmith 131 S 
K 712 101 N ('" 370 —Sponee \ 

Cloodwin, *8 SK 859, 128 N 273 
S (' —Doin V Stidham 137 RE 331 
1 ?') S i” 00 

29 C J p 100 I note 9-1 I 

Allowance out of esl.ite of decedent 
«.ee ExKUtors and Administrator*-’ 
ij 123-100 

Continii.inee of personal piopertv ex¬ 
emption in favor of ehildren or 
h(irs ste h:\emptions 21 c 
Interest of children during life of 
hoim st( cider s« « supra tj 1 
Nature ot estate or interest trniis- 
iiiitled to (hjldien .st < iritra § 2C"> 
b 

56. In Florida 

(1) Under (’onst art 10 § 2 the 
homestead < xeniplion inures to the 
widow and lieirs .ind not to the ehil- 
dri'n aa such—Spitz« r v liranning, 
181 Ro 770, 13.") P^la 4 9 

(2) Homestead exemption for ben¬ 
efit ol decedent’s heirs see infra ^ 
265 d 

In MlBBonrl 

(1) Under Rev St 1 929 ? 612, Mo 

St Anriol p 4227 612 on the death 

of the husband the children of de¬ 
ceased have the joint occupation of 
the homestead with the widow until 
they arrive, respectively, at the age 
of twentv-one years—Hall v Hall, 
115 S W 2d 752, 346 Mo 1217 

(2) Under Rev St 1889 § 6439. pro¬ 
viding that, if a housekeeper or head 
of a family shall die leaving a wid¬ 
ow or any minor children, his home¬ 
stead shall pass to, and vest in, the 
widow or children, or both, where a 
married woman owned land which 


Sihe occupied as a homestead and 
died leaving minor children, there 
was no provision in such statute l?C)r 
the continuation ot the horm stead in 
the children but it de^cended to the 
heirs subject to the payment ol 
debts —Uhapman v MeUrath, 63 S 
W 832, 163 Mo 292—Kejte v I’eerv. 

25 Mo App 394 

(3) Nature of estate or interest 
transmitted to surviving wife and 
childrc'n see infra 51 2C5 b 

In Nebraska 

On th(> diath of either a husband 
(ir wife’ holding the deed of the fam¬ 
ily homestead, the homestead \ests 
in the siirMving spouse tor life 
Th<‘ir minor children merelv l>\ \ ir- 
tuo of such relation ha\e no homi*- 
st< id interest tbe'iem—In re l-.t w is, 
263 NW 480. 1 50 Neb 62 -29 C T p| 
100 5 note 1 
In Oklahoma 

(I) Under the* statute on the d<iilh 
of “both husbind and \\ ife the ehil- 
dren ina> continue te^ occupy Ibe 
whole homestead until the* voungest 
child bee omc's of age” U^ndei this 
provision tin honieste .id right of j 
(hildren does not vest until surviv¬ 
ing paienl’s death—He mbi ce* v 
Alagneilia I^ctroleuni Co, 56 Jcl 851, 
170 oUl 524 overruling prior me on- 
sistcnt de^e isions—J^iisk v Carter Oil 
("o ol West Virginia, 53 I’2d 656 
172 Okl 508 

(J) Undei Olvliihoma law on deatli 

of mother. her homestead right in- 
uiid to benefit of her d.uightei — 
J’fisLc'i V Johnson, 1> C Okl , 13 F 

Rupp 602 

(3) The Oklahoma statute Is sub- 
staniiallv the equivalent of the 
South Dakota provision—Hembree v 
Magnolia I’etioleum Co, 56 I’2d 851, 
176 Okl 524 
In South Dakota 

Under the .statute, on the death of 
either husband or wife, the survivor 
may continue to possesb and occupy 
the whole homestead and the chil- 
dren’,s homc.stead right vests onlv 
on the death of both parents and 
continues until the youngest child 
becomes of age—Jn re Clouse’s Es¬ 
tate, 257 NW 106, 63 S D 147—Ball- 
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ly V Slsseton Farmers’ State Bank, 
150 NW 94 2, 35 SD 122 

In TenueBsao 

During the lifetime of the widow 
the minor children do not, under the 
constitution and statutes, have anv 
present homestead right, although 
on her death or where she predeceas¬ 
es he*r husband, a homcst<*ad right 
vt'sis in th»‘m—Carey v Carey, 4 1 
RVV2d 498 1 63 Tenn 486—29 CJ 

p 1003 note 9t 
In Texas 

(1) Where there Is a surviving 
p^^nt, the homestead right vests 
entirely and e\( liisively in him or 
her Johnson v l^rospcr State Bank 
(’•jvApp, 121 S W 2d 707 athrmed 138 
R W 2d ni7, 131 Tfx 677—Whiteman 
\ Bui Lev (’’iv Af)i> 2S6 R W 3.10, 
(onfoiming to answt'r to ceil filed 
(lUistion 282 SW 788 11.5 T(.x 400— 
29 C J p J 1)0 5 note 3 [a] (1) 

(2) Tile (hildicn have no intere'st 
in tin homestead, as sue h, as ngiinst 
the* surviving jiiTfnt—.Smith v Dun- 
naui, (’iv Af)j) , 57 R W JeJ 8 7 5, error 
r. tast'd—29 CJ p lOOJ note I |al 
( 2 ) 

(5) Rights of wideivv’s minor chil¬ 
dren to occuj>v property as home¬ 
stead rn.iv be .issciteJ onlv through 
w idovv’^ and not througli ordoi of pro¬ 
bate court pioeurcd hv her —Ellis v 
I’atnclv Civ App, 93 S 2d 121)1 

(1) \s ag iinst a third person, 
however, ehildren of de*ce.Tsed spouse 
have* right of title and possession in 
(orTirnunitv hoineste'dd—J,.one Star 
Ci.is Co V Mever, Civ App , 296 S W 
1110 

(5) he n the homestead right of 
the surviving spouse ceases, the mi¬ 
nors mav assert iheir homestead 
rights through a guardian, and un¬ 
der Const art 16 § 52, the right of 
the minors cannot be taken awav as 
long as the court permits the guard¬ 
ian to occupy It with them as a 
homestead—Hall v Fields, 17 S W 
82. 81 Tex 553 

(6) On abandonment of the home¬ 
stead by the surviving wife, the 
guardian of a minor child has the 

.right to the use of the property for 



§ 255 

and to the minor child or children of decedent.^^ 

Heirs and constituent members of family As is 
considered infra § 265 c and d, in some jurisdic¬ 
tions the constitutions or statutes continue the 
homestead right or exemption in favor of the heirs 
or issue or in favor of constituent members of the 
family. 

§ 256. - Persons Entitled 

Under statutes continuing the homestead In favor of 
the children, no right of homestead inures to the benefit 
of any person who is not a child within the meaning of 
the statutes. 

A person does not acquire a right of homestead 


40 O.J.S. 

by survivorship under constitutions or statutes con¬ 
tinuing the homestead for the children, unless he is 
a child within their meaning,although, as consid¬ 
ered infra § 265 c and d, in some jurisdictions the 
homestead right or exemption is continued in favor 
of heirs or issue or constituent members of the 
family. The term “children” in the statutes is used 
in the sense of immediate descendants of deced¬ 
ent 

Minor or adult children. Although the rule is 
otherwise under some statutes,®® minor children are 
generally those contemplated by the homestead en¬ 
actments as beneficiaries of the homestead, and an 
adult cannot claim its benefits 
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homestead purposes in behalf of the 
minor—Henry v. Brown, Civ App , 
270 SW 541 

(7) The minors cannot assert any 
right to the occupancy of the home¬ 
stead except through their guard¬ 
ian—Cline V Nlblo, 8 SW2d 633, 
117 Tex 474, 66 A I-R 916. modify¬ 
ing, Com App , 292 SW 178, revers¬ 
ing. Civ App. 286 SW 208—Rldling 
V Murphy, Com App, 228 SW 165 

(8) Other cases see 29 CJ p 1003 

note 3 

(9) Homestead muring to constitu¬ 
ent member of family and heirs see 
infra S 265 c, d 

67. Ala—Lucky v Roberts, 100 So 
878, 211 Ala 578 
What constitutes nonresidence 

As to giving minor children a 
homestead in his land, a father is a 
"nonresident” when he ceases to 
dwell within the state for an uncer¬ 
tain period without a definite inten¬ 
tion of returning, although he has a 
general intention to return at some 
future time, it being his intention 
that controls, not the absence of the 
wife from state —Lueky v Roberts, 
supra 

66 . Okl — Manning v Dosher, 29 P 
.2d 966. 167 Okl 3C8 
SC—Dorn v Stidham, 137 SB 331, 
139 S C 66 

Adopted childnm see Adoption of 
Children 59 a. 63 a 
Children of divorced parents see in¬ 
fra § 257 

Child en ventre sa mere at the time 
of its father’s death may clriim as 
may a child which was then in t-sse 
—In re Seabolt, D C N C . 113 F 766 
Children living on homestead 

While the statute continues the 
exeiTiplmn in lavor of “the children 
living on the homestead,” it does 
not pass to adult <‘hildren who were 
living in homes of their own —In re 
Snodclv’s Estate, 21 S E Jd 198, 201 
SC 14 

Married children having homes of 
their own are not usually considered 
within the provisions of the statutes 


—Smith V Landis. 144 P 998, 93 
Kan 453—J9 CJ p 1004 note 16 
Termination of homestead by mar¬ 
riage of minor child see infra § 
275 

Married woman living with foster 
father 

Where a married woman over 
twenty one years of age who, with 
her husband, had been living with 
foster father on his homestead about 
A month before his death inherited 
foster father's estate by virtue of a 
declaration of heirship previously 
made by foster father, she acquired 
no homestead right in any of de< e- 
dent’s lands, but inherited title there¬ 
to in fee subject to payment of de¬ 
cedent’s debts for which personal 
property was insufficient—Carl v 
Elizabeth Hospital, 164 S W 2d 432, 
204 Ark 716 

59. Tex—Wilkins v Briggs, 107 S 
W 135, 48 Tex Civ App 596 

60. Kan —Protection State Bank v 
Baker, 53 P 2d 469, 143 Kan 201, 
reheArmg denied and opinion sup¬ 
plemented 55 I»2d 818, 143 Kan 
526—Solomon Nat Bank v Birch, 
246 P 1007, 121 Kan 334 

Okl—Hembree v Magnolia Petrole¬ 
um Co, 56 P2d 851, 176 Okl 524, 
ovenuling Manning v Dt»sher, 29 
PJd 966, 167 Okl 368 
29 CJ p 1004 note 11 
Exemption tor debts of adult child 
see infra ^ 263 
Adult nephews 

Where bachelor owning one bun¬ 
dled and sixteen and one-half acre 
farm opened his farm home to his 
brothel’s widow and her three small 
sons In 1908, and they Jived there 
until widow’s death in 1913, and 
thereafter bachelor and his three mi¬ 
nor nephews continued to reside 
there, and the nephews attained their 
majoiity, and thereafter one neph¬ 
ew moved away, but the bachelor 
and two nephews remained until 
bachelor’s death in 1937, and there¬ 
after the two nephews continued to 
live there, the farm home, which j 
had become a “family domicile” inj 
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1908, remained a "homestead” and, 
being devised to the nephews, it was 
exempt from execution in invitum 
for satisfaction of bachelor’s debts 
since the term “family,” as used 
in the homestead law, is interpreted 
most liberally—In re Dittemore's Es¬ 
tate, 106 P2d 1056, 152 Kan 574 
ZxL Alabama 

(1) Under Code 1 923 S 7956, Code 
1910 5 702, in all proi eedmgs to set 
aside, allot, or deciee homostead ex¬ 
emptions to the widow or minor chil¬ 
dren where the title to the properlv 
so exempt or set aside vests abso¬ 
lutely in the widow or minor chil¬ 
dren, one or both, the children who 
were minors at the death of their de¬ 
ceased parent shall be held to take 
jointly with the widow and other 
minora, although such minora are 
twenty-one years of age at the time 
the homestead is allotted, set apart 
decreed, or determined to vest title 
absolutely in the widow or minors — 
Judd V Dowdell, 12 So 2d 858 

(3) Prior to Code- 1923 S 7956, on 
arrival of a minor child at full age, 
no proceeding to set apart the home- 
atead and to vest a fee in him hav¬ 
ing been instituted, his homestead 
right wa.s ended, and he took his po¬ 
sition as an heir at law of the es¬ 
tate—T S Faulk & (^o v Bout- 
well, 7 So 2d 490, 242 Ala 52b— 

Buchannon v Buchannon, 124 So 113, 
220 Ala 72 

(3) Prior to 192 3, although home¬ 
stead right of minor ended if he ar¬ 
rived at full age without proceed¬ 
ings having bei ri instituted to set 
apart homestead, the fee of remain¬ 
ing minors was not enlarged by 
death or arrival at full age of other 
minor children living at death of 
I owner of homestead —T S Faulk & 

I Co V Boutwell, supra—Buchannon v 
Buchannon, 124 So 113, 220 Ala 72 

61, S D —In re Clouse’s Estate, 257 

NW 106, 63 SD 147. 

29 CJ p 1004 note 12 

Homestead right muring to heirs c/ 

decedent see infra fi 265 d. 
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Legitimate children. It has been held that the 
statutory provisions apply only to legitimate chil- 

drcn.*2 

Grandchildren, While there is authority appar¬ 
ently to the contrary,it is generally held that the 
term ''children,*' as used in homestead provisions, 
IS not broad enough to include grandchildren,®^ al¬ 
though they have always been supported by de¬ 
cedent as a part of the family 

Child} en of second marriage. Where, under the 
statute, the homestead is continued for the benefit 
of decedent's widow and children, children of the 
widow’s second marriage have no homestead rights 
in the property.®® 

§ 257. - Extent and Limits of Rights 

a In general 

b Affected by acts of others 
c Affected by their own acts 
d Affected by curtesy or dower 

a. In General 

The extent and limits of the homestead rights of 
surviving children depend on the constitutional and stat¬ 
utory provisions. 

Under homestead provisions giving the children 
a homestead right by survivorship, the homestead 
may survive on the death of either or both of the 
parent spouses,®'^ but, as shown supra § 255, under 
some homestead laws it is necessary that both their 


parents shall be dead. In the absence of restric¬ 
tions in the homestead laws, the children will be 
entitled to the benefit of the exemption, although 
there is no widow at the time of the death of the 
head of the family,®® in which event the homestead 
IS continued solely for their benefit,®® and the fact 
that the children were not living with decedent at 
his death does not deprive them of their statutory 
right 70 Barring limitations or restrictions in the 
constitutions or homestead statutes, the rights of 
the children are not affected by the fact that they 
own other property besides the homestead,7i or by 
the fact that their parents did not apply for a home¬ 
stead 72 

Intestacy, indebtedness, and insolvency of de¬ 
cedent Under some statutes the children are not 
entitled to the exemption unless the father dies in¬ 
testate,73 and under others the children’s right of 
homestead is dependent on the indcbtedness7'^ or 
insolvcncy7® of the estate; but this is not so where 
the statutes contain no such limitation.7® 

Effect of divorce of patefits The homestead 
right of the minor children is not m general affect¬ 
ed by the divorce of the parents 77 Where on di¬ 
vorce a wife was allowed the custody of her child 
and the benefit of her homestead, her death did not 
operate to destroy the homestead right of the child, 
who was entitled to such right until he should ar¬ 
rive of age 78 

Respective rights of child} cn and survivmg 


Termination of minor’s right on at¬ 
taining: majority see infra ? 274 

Setting aside homestead after attain- 
Ing* majority 

The iigiit of a child of deceased to 
have a probate homestead set aside 
to her out of the estate is forfeited 
bv her iailure to appl\ thr refer dur¬ 
ing her miiioiitv—In re Heywood, 81 
P 834, 14y Cal 129 
62 Tex—Thompson v Kay, 77 S 
W 2d 201, 124 Tex 252, affirming 
Kay V Thompson, Civ App, 40 S 
W 2d 884 — Huey v Warner, 77 S 
W 2d 201, 124 Tex 252, affirming 
Warner v Huey, Civ Vpp , 29 S W 
2d 452—Massey v Citizens’ Nat 
Bank of Weatherford, 77 S W'2d 
201, 124 Tex 252, affirming Massey 
V Citizens’ Nat Hank, Civ App , 28 
SW2d 257~Gill v Baird. 77 S W" 
2d 201, 124 Tex 252, affirming, Civ 
App, 32 S W 2d 911—Hayworth v 
Williams, 116 SW 43. 102 Tex 308, 
132 Am S R 879 

63. Kan —Cross v Benson, 75 P 
5.5S. 68 Kan 495, 64 BRA 660 

29 CJ p 1001 note 19 

64. Okl —Hardridge y Ilardridge, 31 
P2d 597. 168 Okl 7—Manning v. 


Dosher, 29 P 2d 966, 968, 167 Okl 
3 68, citing Corpus Juris. 

SD—In re Clouse’s Estate, 257 N 
W 106, 63 SD 147 
29 C .T p 1004 note 20 

65. Tex —Warner v Iluev, Ciy App , 
29 S AV 2d 452, aflirmc d Huey v. 
Warner, 77 S W 2d 201, 124 Tex 
0-0 

29 C J p 1004 note 21 

G3. Mo—Canole y Hurt, 78 Mo 649 
Okl —In re Muss* linan’s Estate, 31 
P 2d 142, 167 Okl 560 
Homestead estate of widow oml 
minor children does not open to ad¬ 
mit childien of widow’^’s second mai- 
riage—Scht>we v Kallmeyei, 20 SW 
2d 26, 323 Mo 899 

67. Ark-O'Connell v Sewell, 87 S 
W"2d 985. 191 Ark 707 

29 C J p 1004 note 25 
Homestead right inuring to heirs, is¬ 
sue, and constituent members of 
family see Infra § 265 c, d 

68 . Ky—Higginliotham v Meadows, 
6 KyL. 660, 13 Ky Op 374 

Tenn —McCrae v McCrae, 64 S W 
979, 103 Tenn 719 

29 CJ p 1005 note 28. I 
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69. Ark—Kirk=iey v Cole, 1 S W. 
778, 47 Ark 504 

29 C J p 1005 note 28 

70. Ala—Chamboredon v Fayet, 67 
So 815. 176 Ala 211 

29 CJ p 1005 note 29 

71. N C —Silence v Goodman, 88 S. 
E 859. 128 NC 273 

29 C J p 1005 note 30 

72. NC—W^elch y Macy, 78 N C, 
240 

73. Miss—Johnson v Cooper, 56 
Miss 608 

74. N C —Ilagor v Nixon, 69 N C. 
108 

SC- E\ parte Worley, 26 SE 919, 

49 SC 11 

75. Mich —Zoellner y Zoellner, 19 
N W 556, 53 Mich 620 

29 CJ p 1005 note 36 
78. Ala—Hudson y Slew'art, 48 Ala 
201 

77. Ala— Chamboredon v Fayet, 57 

50 845, 176 Ala 211 

Tex —Scripture y Scripture, Civ 
App , 231 S W 826 
29 CJ p 1005 note 38 

78. Ill—Bonnell v. Smith, 63 Ill 
376. 
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spouse. Where the surviving spouse and minor 
children each have a homestead right by survivor¬ 
ship, no distinct or independent right of occupancy 
exists in favor of the minor children as against the 
surviving spouse,although, if both widow and 
children survive, the homestead should not be as¬ 
signed to the widow alone 

Effect of order vesting title in widoiv The 
rights of minors during minority cannot be affected 
by an order of court assuming to vest title in the 
widow 

b. Affected by Acts of Others 

The homestead rights of surviving chiidren ordina¬ 


rily may not be prejudiced by the acts of the surviving 
spouse, by acts of their guardian, or by testamentary 
disposition. 

Although the rule is otherwise in some jiinsdic- 
tions,^2 the rights of surviving children in the home¬ 
stead of a deceased parent cannot, under most 
homestead laws, be jirejudiced by the acts of the 
surviving spouse Accordingly it has been held 
that the rights of the surviving children will not be 
prejudiced by the following acts of the surviving 
spouse Abandonment of the homestead,in which 
case the right to the entire homestead vests in the 
minor child or children ,8^ neglect to claim home¬ 
stead,remarriage of the widow,sale*^8 Qr 
mortgage of the proiierty,^^ although there is au- 


79. Ala—Kyaer v McGlinn, 92 So 
13. 207 Ala 82 

Minn—McCarthy v Van der Mcy, 44 
NW 53. 42 Minn 189 
Joint occupancy by widow and sur¬ 
viving children see supra 5 243 
Rights of heirs and remainderman 
as apainst surviving spouse and 
children see infra § 264 

80. SC—Ex parte Woiley, 26 SE 
919, 49 S C 41 

81. Ark—Sansom v Harioll, 11 S 
W 683, 51 Ark 429 

BffeotlvezieBB of order on children 
reachingr majority 

An order of the probate court, 
vesting homestead of decedent ab¬ 
solutely in widow, decedent having 
left children who were still minors 
when order was made, was void, 
and could not be conflimcd or rati¬ 
fied on children arriving at age — 
Hildebrand v Graves, 275 S W 524, 
169 \ik 210 

82. SD—riaillv v .Sisseton Farm¬ 
ers' Stale Bank, 150 NW 942, 35 
SD 122 

29 CJ p 1005 note 47, p 1003 note 2 
laj (2) (J) 

Zn Oklahoma 

(1) The surviving spouse may 
abindon the homestead e'flective as 
to heiself and minor children—Hern- 
bre'e v Magnolia I’etroleurn Co. 5b 
P 2d 851, 176 Okl 521—Lusk v ("ar- 
ter Oil f'o of West Virginia, 53 P 2d 
656, 172 Okl 508 

(2) As against the (hildnn, the 
sur\i\ing j).»ient may sell and con¬ 
vey the right to receive lovalties 
from oil and gas leases executed 
prior to dc.ith of th(' other parent — 
Liusk V cAi U‘r Oil Co of West Vir¬ 
ginia supra 

(3) AVidow's c onvfvanee of a por¬ 
tion of her mint lit d interest in oil 
and gas rights m homestead prem- 
Ise.s was not an aliandoriment of 
right of occupancy of premises as 
homestead which v^’ould preclude ex¬ 
istence of homestead right in chil¬ 
dren after mother's death—Ilemiirec 
V Magnolia Petroleum Co, supra. 


IxL Tennesses 

(1) The minor children are with¬ 
out any right to the homestead to 
which the widow, while liv'lng, is en¬ 
titled, so tlial, where during the 
husband’s lifetime the court was not 
asked in divorce proceedings to 
award to the wife the title to hus¬ 
band’s homestead exemption her ac¬ 
tion bound children so far as right to 
homestead on fathei’s death is con¬ 
cerned—Carey v Carey, 43 S W 2d 
498. 163 Tenn 486 

(2) However, there have been cas¬ 
es holding that the acts of the sur¬ 
viving spouse may not operate to 
prejudice the homestead rights of 
the children—Shelton v Iluist, 16 
Lea 470 —Farrow v Farrow, 13 I-»oa 
120 

29 CJ p 1006 notes 48, 49, Tennessee 
coses 

83. Minn—Kohrt v Mercer, 282 N 
W 129, 203 Minn 491 

20 CJ p 1006 note 4 8 
Effect of death of surviving parent 
sec infra § 276 

84. Ark --Butler v Butler, 2 S W 2d 
63, 176 Ark 126 

20 C'J p 1006 note 49 

85. Ark —Sheppard v Zeppa, 133 S 

W 2d 860, 199 Ark 1—Henry v 

Dollin, 113 SAV2d 97, 195 Ark 

607 

29 CJ p 1006 note 50 
Right of remainderman on termina¬ 
tion of homestead see infra § 271 

86. Mit h - Showers v Kobiiison, 6 
NAV OSS 4 3 Mich 502 

20 CJ p 1006 note 51 

87. La —Harrel son v Webb, 50 So 
S33 121 La 1007, 134 Am S R 529 

29 C J p 100b note 52 
In MisBourl 

(1) Under Rev St 1919 ? 5857, on 
widow’s remarriage, only child of de¬ 
ceased landowner became entitled to 
sole light of ofiupancy until his ma¬ 
jority, of which his mother could not 
deprive him liy ejeed —Moore v Mans¬ 
field, 286 SAV 353 

(2) Under the Homestead Act of 
1895, amending Rev St 1889 ft 6439, 
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so as to define the rights of the chil¬ 
dren in the homestead as the joint 
right of the occupation with the wid¬ 
ow until they reached their majority, 
and providing that on the widow’s 
death or remarriage the homestead 
shall pass to the hfira of the hus¬ 
band, the rights of the minor chil¬ 
dren ceased on the termination of the 
widow’s homestead rights by her re¬ 
marriage— C M Smith Bios Land 
Sc Investment Co v Phillips, 233 S 
W 413, 280 Mo 579—29 CJ p 1005 
note 47 fill 

(3) Under Rev Rt 1X79 \ 269.3, the 
widow and (hildrcm jointly held pos¬ 
session under their several rights, 
and a mother could not, bv remar¬ 
riage or any other deed or act, de¬ 
prive tht*ni of tbeir inlcoest—Schowe 
V Kallrnever, 20 S AV 2d 26, 323 Mo 
899 

(4) Termination of widow’s home¬ 
stead i>v her remarriage see supra § 
253 

88. Mo—Jennings v Cherr\, 257 S 
AA" 438, 301 Mo 321 
29 C T p 100b note' 53. p 1038 note 14, 
p 1013 nolo 96 [a] 

Traiislcr or encuiiiiirtince bv widow 
of right or mteiest in homestead 
see Ultra 285, 288 
Where widow has only life estate, 
a sale of such inltrest does not af- 
tecl the rights c)f her minor chil¬ 
dren —Bishop V .Tohnsoii, 7 So 2d 281, 
242 Ala 551 

Widow having sold and abandoned 
homestead during tht minority ol the 
children, they wue entitl(d to exclu¬ 
sive possession thereof and < ould en¬ 
force that right i>v ariprnpriate pro¬ 
ceedings—Jennings v Cherry, 257 S 
AV 138, 301 Mo 321 

83. U S —Hannon v Somm< r, C C 
Kan, 10 F 601, 3 McCrary 126 

Trust deed 

HI—Loeb V McMahon, 89 Ill 487 

Postponing foreclosure until major- 
Ity 

Where husband devised an undivid¬ 
ed one-half interest in the homestead 
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thonty to the contrary or release of homestead 
rights 

The homestead rights of the surviving children 
are not affected by a widow^s election to accept 
dower in lieu of homestead,^2 or to take a child’s 
share of the husband’s estate in lieu of dower 
The widow’s acceptance of, or a failure to renounce, 
the provisions of her husband’s will docs not de¬ 
prive the children of their homestead rights,al¬ 
though there is authority to the contrary 

Tesiawentarv di^posilton as affcctniq rightof 
children While the rule has been materially lim¬ 
ited or denied altogether in some jurisdictions,^® 
generally the homesteader cannot, by will, deprive 
the children of the homestead rights bestowed on 
them by constitutional or statutory provisions *^7 
The homestead rights of the children arc not affect¬ 
ed by a will of the deceased owner containing a 
general clause directing ])aymcnt of debts out of 
his estate"*^ or by a devise made to them by the 
testator 


A voluntary distribution of the estate of a testa¬ 
tor docs not bar the right of a minor child of the 
testator to a homestead ^ 

Antenuptial contracts of parents. The home¬ 
stead rights of surviving children are not affected 
by antenuptial contracts made by their parents.^ 

Acts of guardian or next friend A surviving 
child cannot be barred during minority from bring¬ 
ing suit by his mother as next friend to recover 
possession of homestead property because of ad¬ 
missions made by her in such suit,^ or because of 
the laches of his guardian short of the period fixed 
by statute for the final distribution of a decedent’s 
estate ^ The rights of surviving children are not 
affected by the act of a guardian in rcnling the 
])rcnnscs to a third person,® or by his exchange of 
the homestead pr(»i)crty for other property,® or by 
the failure of a guardian ad litem to assert their 
rights by answer m an administrator’s proceeding 
to sell decedent’s real estate,*^ or by the purchase 
by the mother and guardian of minor children of 


to the wife, and tbo other one-half 
interest to the minor children, with 
directions (hat the land should not 
be sold until the voun^rest child be¬ 
came of aKi, a mortK<iKc ♦‘secuted hv 
th(‘ wife in which she was loined 
hv her sc‘c ond husband under Rev L 
1910 ^ 11 t'l, Wcis valid as to the wife’s 
inteiest in view of 8405 and 8406, 
but could not be foreclosed until th<‘ 
vounpest child became of —Ho- 

fi.nn V RcMkei, 206 V 203, 86 Okl 55 

90. Kan—Allen v llolt/man, 64 P 
960, 63 Kan 4 0 

91. Mmn- Mintznfr v St I’aul 
Tru‘-t ("<), 4 7 N \V 9 7 J, 45 Minn 
3 23 

29 r J p 1006 note 56 

92 US—In re Gibson, D C K\ , 33 
F Supp S i8 
29 C J p 1006 note 57 
Fbftion bctwc'cm dower and home¬ 
stead sef Dower 74 
Duty to fumlBli homestead to chil¬ 
dren 

If the widow elp< Is to take dowi’r 
she must, under St 1903 t; 1706 fur¬ 
nish a homestead for the infant chil¬ 
dren to the extent of one thoiiScind 
dollars out of it—Wnrrem v W'^arren, 
104 SW 1199, 32 Kv L. 82 
Homestead rigrht of children attaches 
to dower 

US—In re Gibson, D C Ky , 33 F 
Supp 838 

Kv—Hanna v Ga>, 78 S W 915, 117 
Ky 695, 25 Ky D 1794 

93. Kv —Schnabel v Schnabel, 66 S 
W 983, 108 Ky 536, 22 Ky L. 234 


94. Kv — Kiesewetter v Kress, 70 S 
W 1065 24 KvU 1239 
29 C J p 1006 note 59 
95 Kan — Mien v Holtzman, 64 P 
9 66, 63 Kan 40 

Minn—Jones v Jones, 77 N W 551, 
75 Minn 53 
29 CJ p 1006 note 60 

96. Ark—Brown v Nelms, 112 S 
W 37 3. 86 Ark 368 

29 CJ p 9 30 note 71 
Toslamenlaiv disposition as affect- 
inpT ri^bts of survivirif^ sjjoust- see 
supra § 213, infra § 259 

97. Ala —Killian v Nappier, 12 So 
2d 4 02—Unde v Giaffo, 148 So 591, 
227 Ala 11 

Tex—Kerens iVat Bank v Stockton 
<''i\ App , J81 S AV .980, rcA'eisfd c.)n 
otbei K-rounds 40 S \A" 2d 7, 120 Tex 
516. 77 ALR .362 
29 C J p 930 note 72 

Mother, as well as father ma\ not 
deprive iriinor children of their lif)me- 
stead riK^hts bv (estcimentai \ disposi¬ 
tion—Williams V Massie, 102 so 
611, 212 Ala J89 
In Florida 

(1) AVhere tht*re aie children, the 
holder of the homeslc*ad is prohibit¬ 
ed under Uonsl 1885 art 10 4, Irom 

disposing- of it bv will, and nn\ will 
attempting to dispose of the home¬ 
stead IS uttcTlv void as to It foi an-v 
purpose—BrickeJJ v Di Pietro 198 
So 806. 145 Fla 23~Bess v \nder- 
son, 136 So 898, 102 Fla 1127—- 

Chureh v Dee, 136 So 242, 102 Fla 
478—Mullan v Bank of Pasco Coun¬ 
ty, 133 So 323. 101 Fla 1097—Moore 
v Price, 123 So 768, 98 Fla 276— 
Parker v. Penny, 117 So. 703, 95 Fla. 

747 


922—Morgan v Bailey, 105 So 143, 
90 Fla 4 7—Norton v Ba^a, 102 So 
361, 88 Fla 1—29 CJ p 930 note 72 
[b] 

(2) riiildren of deceased husband 
did not bv accepting legneies, gh e 
validity to attempted testamentary 
disposition of homestead property, 
and were not estopped from ol'iim- 
iiiR rights thercun—AValdin v AVal- 
din, 123 So 777, 98 Fla 344 

(3) Constitutional (‘xemptions in¬ 
uring to heirs sk‘ infra § 265 d 

98 Kan—Homew'ood v Eggers, 295 
P 681 132 Kan 256—IIi. ks v Sago, 
180 V 780, 1 04 Kan 723 
Tenn—McCiae v Mc*Crae, 54 S W'’ 
979, 103 Ttnri 719 

99. Kan—In re Diltemore’s Estate, 
106 P 2d 1056 15 2 Kan 574 

29 C J p 1005 not(‘ 33 

1. Ala —Chamborc’don v Fa^et, 57 
So 815, 176 Ma 211 

29 (" J p 1007 note 73 

2. Ill—McGee v McGee 91 III 548 
Kin—llafei v Hafer, 50 I* 537, 33 

Kan 4 49 

3. e!a—But ban v Daniel, 94 SE 
578. 147 (la 450 

4. Ala —Charnboredon v Favet, 67 
So 845, 176 Ala 211 

5. Ill—Bnnkerhoff v Everett, 38 Ill 
263 

6. Transfer nnll and void 

Ark—Gatlin v Dafon, 129 S AV 284, 
96 Ark 256 

7. Ga—Yeates v Donalson, ,94 SE 
465, 147 Ga 335 

N C —Spence v Goodwin, 38 S E 869, 
128 NC. 273. 
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the homestead property at a foreclosure sale there¬ 
of ® The guardian of a minor’s estate cannot so 
deal therewith as to deprive the guardian of the 
minor’s person of his right of occupancy of the 
homestead with the ward ® 

Acts of beneficiary other than sun*\ving spouse 
The rights of surviving minor children in a home¬ 
stead cannot be affected by the acts of beneficiaries 
other than the surviving spouse 

c. Affected by Their Own Acts 

Surviving minor children usually are incapable of 
waiving or abandoning their homestead rights. 

During minority the suiviving children usually 
are incapable of waiving or abandoning their home¬ 
stead rights by any act or declaration They do 
not waive their rights by a temjiorary absence from 
the state, nor are they barred by mere absence 
from the home place,or by removal from the 
premises,^** or by j^aying rent to the widow in ig¬ 
norance of their rights So children of decedent 
are not estopped from claiming an interest in so 
much of a homestead tract, occupied by the widow, 
as exceeds the statutory value of a homestead, al¬ 
though they have partitioned decedent’s estate 
among them, except such home parcel neither 


are they barred by delaying, while minors, to as¬ 
sert a claim during the continuance of the widow’s 
right or after its termination,although lapse of 
time after the children have arrived at full age may 
prevent them from attacking a sale of the premis¬ 
es made under order of court by the surviving par¬ 
ent 

In some jurisdictions, it has been stated that the 
homestead may be abandoned by the children as 
well as by the widow,at least in the case of adult 
children,20 and on abandonment by one of several 
children, his share may be held for the payment of 
the debts of decedent. 

d. Affected by Curtesy or Dower 

The homestead rights of minor children surviving 
their mother are superior to the father’s curtesy*, but 
are subject to the mother’s dower wheie she survives 
the father. 

The homestead rights of children after the moth¬ 
er’s death have been held paramount to the father’s 
curtesy during their minority 22 Where the hus¬ 
band predeceases the wife, the children take sub¬ 
ject to the rights of the widow, whether of home¬ 
stead or of dower 23 The right of minor children 
to hold as a homestead land of their deceased fa- 


8. Mo—MoMichaols v Reo^’e, 190 S 
W 61, 194 Mo App 363 

29 CJ p 1007 note 69 

9. Tox —Hudgins v Sansom, 10 S 
W 104. 72 Tex 229 

10. Ark—Shnpard v Mixon, 184 S 
W 399. 122 Aik 630—Hargett v 
IIill. 142 SW 1137. 101 Aik 610 

29 (’ J p 1007 note 72 

Rights of ht IIS as against minor chil- 
dien see infra 264 

11. Ark- Kitchens v WheeJer, 141 
SW2cl 34, 200 Ark 671—l.ovinson 
V Treadway, 78 S W 2d 69, 190 Ark 
201 

29 C J p 1007 note 74 

18. Absence to attend school 

Ala—Kelly v (iarrelt, 07 Ala 304 

13. Ark—LiPVinson v Treadway, 78 
S W 2d 69. 190 Ark 201 

29 CJ p 1007 note 76 

14. Okl—Htnihrt-t v Magnolia Pe¬ 
troleum Co, 56 T'2d 851, 176 Okl 
624 

29 C J p 1007 note 77 

16. Tex — JA)essin v Washington, 67 
S\V 990 23 Tl\Ci\ \pp 616 

16. Mo- I^Ul V Hall. 65 SW 652, 
165 Mo 312 

17. Ark—.Tohnslon v Turner, 29 
Ark 280 

29 C J P 1007 note 80 

18. Mich— Louden v Mnrtindale, 67 
N.W. 133, 109 Mich 236. 


19. Kan—Brigham v Pfister, 101 P 

2d 869. 161 Kan 991 

Evidence held snlllclent 

(1) To sustain finding that minoi 
children, as well as widow, had not 
abandoned homestead —Roberts v 
First Nat Bank, 268 1’ 799. 126 Kan 
503 

(2) In action to subiect proceeds 
from sale of homestead to payment 
of debts of one who owned and oc¬ 
cupied It at time of death, evidence 
was sufficient to support finding of 
trial < ourt that infant childieii of 
owner had not abandoned homestead 
rights, although childien had not 
lived on honie.slead for a while after 
owners death—Sage v Ijames, 233 
P ion. 118 Kan 11 

20. Acts constitating waiver 

Whole 1902 divuice decree direct¬ 
ing setting aside of homestead was 
not enforced bv mother before death 
and daughtei permitted father with 
whom .she lived until 1904 to remain 
in unmolested possession and pa> all 
tax( s, daughter twenty-three \ ears 
afler be»oniing of age in 1909 waived 
whatever right, if any she had, to an 
interest in the homestead—Nicholson 
V Holt, 125 SW2d 483, 174 Tenn 
358 

Evidence held snffleient to support 
finding that unmarried daughter had 
never permanently abandoned the 
property as her homestead —Shaw v 
Suhr, Tex Civ App, 81 S.W.2d 182. 

748 


In Arkansas, under the constitu¬ 
tional and statutorv provisions, where 
there is onh one* child and that 
child a fcmib' slie may relinquish 
or abandon ht‘r homestead right after 
becoming of age because in such case 
she has a right in the homestead and 
may dispose' of it as she jileascs afler 
she becomes of age - Shnpard \ Mix¬ 
on, 184 S W 399, 122 Ark 630—Har¬ 
gett V Hill, 142 S VV 1137, 101 Ark 
610 

21 . Kan—Hnghim v PfistcT, lOl P 
2d 869, 161 Kan 991 

28. Ark - OTuniu 11 v Sewell. 87 S 
W2d 986, 191 AiK 707 
29 C J p 1007 note S 1 
Arkansas law applied 
Ill—Si'woll V Sewtll, 1 N K 2d 492, 
363 111 166 

Husband’s distributive share 

Claim of husband to life estate in 
deceased wife's realty Is inferior to 
homestead rights ot her children, in 
view' of Code 1896 2077, relating to 

exemptions to minor child or chil- 
dT(*n allovyed from estate of dec erased 
molhei, which limits 1} 2534 giving 
husband of such deceased wife half 
her peiHonallv and use of land during 
lile—^Williams v M.tssie, 102 So 611, 
212 Ala 389 

23. N C —Graves v Hines, 13 S.E 
15, 108 NC 262 
29 C.J. p 1008 note 86. 
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ther until they become of age is superior to the title 
of a purchaser of the widow’s dower.^^ 

§ 258. - Enforcement and Protection of 

Rights 

Surviving minor chiidren are protected in the en¬ 
joyment of the homestead. 

Until their interest is legally terminated, surviv¬ 
ing minor children arc protected in the enjoyment 
of the homestead ^6 It has been held that minors 
have such rights in the homestead as can be en¬ 
forced independently of the widow,26 and that 
ejectment will he in behalf of a minor to reco-ver 
his homestead which has been wrongfully conveyed 
by his mother ^7 On the other hand, it has been 
held that the exemption cannot be secured by a de¬ 
fense to an action brought to set aside a convey¬ 
ance made by decedent to his minor children as in 
fraud of creditors,26 and it has been held that, al¬ 
though a debtor may claim exemption as against a 
purchaser of homestead property at a judicial sale 
under a decree against him, his surviving children 
have no such interest in the pronerty as enables 
them to \ indicate it by suit as a right of proper¬ 


ty,29 nor do they possess such an interest in com¬ 
munity property as enables them to redeem it from 
a foreclosure sale, where the law vests the whole 
title to such property in the surviving spouse 20 

If a child asks that a foreclosure sale of an en¬ 
cumbered homestead, made to the widow, be set 
aside and title to one half decreed in him, the re¬ 
lief will not be granted unless such child contrib¬ 
utes ratably to the payment of the encumbrance, 
which was discharged by the widow's purchase 
and, if the child sues after he is of age, having 
never been in possession of the property, and the 
premises were not a homestead when the debt in 
question was contracted nor thereafter, he cannot 
object to their sale on execution 22 

§ 259. Surviving Husband 

Uniesrs conferred by constitutional or statutory pro¬ 
visions, a surviving husband has no homestead right by 
survivorship 

A surviving husband has no homestead right by 
survivorship on the death of his wife^S unless the 
right IS conferred by constitutional or statutory pro¬ 
visions 24 In the absence of a constitutional or 


24. Ark —nurfU v Pakor. 116 SW 
181, 89 Ark 168 

25. Cal —Hoppe v Hoppe, 37 P 894, 
104 Cal 04 

Kv—Farmor v Hampton, 156 SW 
1041, 1.04 Ky 8 4 

Protection of rights bv redemption 
from lien“ see infra § 283 

Sobction and allotment see infra 
279-282 

26. Mo—Ilufschmidt v Gross, 20 S 
W 679, 112 Mo 649 

27. Ala—Tharp v Johnson, 122 So 
668, 219 Ala 537 

Mo - -Uoj^ers V Maves, 84 Mo 520 

28. Te« —Picton v Sloan, Civ App . 
28 SW 2.51 

29. Miss—Taj lor v Smith, 64 Miss 
50 

30. Cal—Collins V Scott, 34 P 108.5, 
100 Cal 446 

31. Mo—Alley v Burnett, 33 SW 
1122, 35 SW 1137, 134 Mo 313 

32. SC—Parr v Hindler, 18 SiO 
636, 40 S C 193 

33. 7\la—Bittle v Simmons, 131 So 
561. 222 Ala 206 

Art /,—Varnea v White, 12 I’2d 870, 
40 Ariz 427 

Mo—Collier v Porter, 16 S W 2d 49, 
322 Mo 697 

29 C J p 1009 note 20 

34. Cal —In re Barkley’s Estate, 267 
P 148, 91 Cal App 388 

Ill—Van Winkle v Weston, 276 Ill 
App 66 

Kv —Bear v Lear, 28 S W 2d 32, 234 
Ky 369—Shields v. Parsons, 18 S 


W2d 961, 230 Kv 14.3—Anderson’s 
Adm’T V CreekmoTe, 287 SW 941, 
216 Kv 345 

Minn—Snoitum v Snortum, 193 N 
W 304 1.55 Minn 230 
Mias—Mvrtlc v Garrison, 184 So 
291, 183 Miss 626 

Neb—Application of Abboud, 290 N 
W 713, 137 Neb 652—Bartels v 
Seefus, 273 NW. 485, 132 Neb 
841 

N I)—M^idinj^rer v Security State 
Bank ol .'^edina, 213 N W 850, 55 
ND 301 

Okl —Oklahoma State Bank v Van 
Hassel, 114 P 2d 912, 189 Okl 48 — 
McCbaffey v Mulkj, 241 P 480, 115 
Okl 44 

Tex—Johnson v Hampton, 8 S W 2d 
640, 117 Tex 580, reveising: Civ 
App 297 SW 891—White v 

Sparks Civ App, 118 S W 2d 619, 
opinion supplemented 119 S W 2d 
114—Watson v Watson Civ App , 
2S S \V 2(1 1100—Oakwood State 

Hank of Oakwood v Hurham, Civ 
App, 21 S W 2d 586—Washington v 
HuKi^ins, Civ App , 10 S AV 2d 140 
—Good V Good, Civ App , 293 S W 
621 

29 C J p 1009 note 22 
Divorced surviving husband see in- 
fia § 260 

Nature of estate or interest trans¬ 
mitted see infra § 265 b 

Statute abolisMiig' curtesy docs not 
opeiate to give surviving husband 
homestead right in property belong¬ 
ing to wife—Collier v Porter, 16 S 
W2d 49, 322 Mo 6971 
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Zn Zjoulsiana 

(1) Linder Const art XI 4 1 the 
benefit of the homestead exemption 
may be claimed by the surviving 
spouse, including the surviving hus¬ 
band—In re Hennetl, D C La , .33 F 
2d 335 

(2) AV'here the exemption is 
claimed against his own di’bts, the 
husband must be the head of a fam¬ 
ily or have a dependent or depend¬ 
ents, but the.se conditions are not 
required where the exemption is 
claimed against the debts of the sui- 
c’cssion —Wood v Mason, 3 So 2d 
25b, 198 La 1 — Doucet v Fontenot, 
116 So 655, 165 La 458, certiorari 
denied 49 S Ct 28. 278 US 661, 73 
L Ed 606—Baker \ Davis, 78 So 473, 
143 La 215 

(3) A widower, who accepted suc- 
(tssion ol his wife unconditionally, 
thereby rendering himself peisonal- 
Iv liable foi debts of succession, see 
Descent and Distribution t) 120, and 
who with his wife had occupied prop- 
ertj as their home, which was oc¬ 
cupied subsequent to wife's death by 
widower and a cripple who was de¬ 
pendent on widower for support, was 
not entitled to constitutional “home¬ 
stead” exemption —Wood v Mason, 
supra 

(4) A natural child is a “depend¬ 
ent” within the requirement that, as 
against his own debts, the (‘xemption 
may not be claimed by a husband 
without dependents—In re Bennett, 
DC La, 33 F 2d 335. 
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statutory provision to the contrary, the right of 
survivorship conferred on the husband exists, even 
though no children of the marriage are living,^® 
even though no children or dependents reside with 
him,or they have attained their majority,^7 or 
even though he is not a housekeeper with a family^^ 
or the head of a family 

Where the statute gives the surviving husband 
the right to continue to possess and occupy the 
homestead on the death of his wife, a right of 
homestead does not continue in favor of a surviving 
husband who had never possessed or occupied the 
homestead 

Vo\d marriage The homestead right does not 
extend to one whose marriage to decedent was for 
any reason void 


Second husband. The statutes giving a right of 
homestead to a surviving husband usually do not 
give a homestead right to the second husband in 
the homestead acquired by the widow from her first 
husband, although the second husband lives with 
the widow on the homestead, ^nd although he ac¬ 
quires the remainder interests of the first husband's 
children 

Effect of ownership of other property. In the 
absence of constitutional or statutory limitations, 
the surviving husband is not deprived of homestead 
rights because of his ownership of other property 

Testamentary disposition at affecting right of 
husband While the rule has been materially lim¬ 
ited or denied altogether in some jurisdictions/^* 
generally the wife may not, by will, deprive her 
surviving husband of his homestead right/® even 


Xa Oregron 

(1) A hompstpad niav bp ppt apart 
bv the (ourt to the surviving: hus¬ 
band—In rp Potter’s Kstate, fiS P 
2d 25’t, 154 Or 167—In re ("lYmeT's 
Estate. 41 l'2d 1082, IHO Or 251— 
In ro Baker's Estate. 20 p 2d 1060. 
142 Or 559—29 OJ p 1009 note 22 

(2) Rig^hl of dori'dont's husband to 
hoTn<*ptrad exemption eould not be 
conditioned on paving- estate depre¬ 
ciation in value resulting from fail¬ 
ure to repair—In r<* BanHeld's Es¬ 
tate. 296 P 1066. 137 Or 167, modi¬ 
fied on other grounds 208 P 005, 137 
Or 167 

(3) Death of widower, after cause 
had been submitted, liut before court 
made order sf'tting: aside, as home¬ 
stead, realty which widower’s, de¬ 
ceased Wife had devised to others, 
did not terminate Tight to have bunie- 
stead Set aside—In re Potter’s Es¬ 
tate, supra 

(4) For a period of time, how^ever, 
a homestead could not be sol aside 
for the survivinj^ husband, but the 
properly des< ended, in the alisence ol 
a will to the heirs of the de(fas(>d 
wife—Overland v ./ackson, 275 P 
21, 128 Or 455—Slattery v Newell, 
236 P 268. 115 Or 22 

35. Neb—Shearon v GofT, 145 NW 
855, 95 Nel) 417 

29 CJ p 1009 note 23 

36. Neb—n S v National Bank of 
Omaha v Simonds 274 N \V 187, 
133 Neb 42—Bartels v Seefus, 273 
NW 485, 132 Nel) «4I—Dou^srherty 
V White, 20(1 N \V 884, llj Neh 
675, 36 A E R 425 

29 CJ. p 1009 note 24 

37. Qa— Torrance v Boyd, 63 Ga, 

22 . 

Wash —In re Peas, 70 P. 270, 30 
Wash. 61. 


38. Kv—Ellis V Davis i4 R\V 74, 
90 Kv 183, 11 Kv D 893 

39, Neb—First Nat Bank v Reece, 
8.0 N W 801. 64 Neb 202 

20 C J p 1000 note 27 
Bependency of survlvlnEr member 
of family l.s not essential to claim 
bv survTMnfC husband—Prcvfus v 
Dj(k'TM)n 56 P2d 881 176 Okl 4 77 

—MtGufCv v Mulkv, 241 p 180, 115 
Okl 44 

49. lown —Solnar v Solnar, 216 N 
W 288, 205 loua 701 
41. Ill—Wilson V Cook. lOO NE 
232, 2.50 in 460, 43 D Tl A .N S , .P>5 
48. Okl —In re Musselmcin’s Estate, 
31 P2d 142, 167 Okl 500 
43. Ark—Kulbiefh v Drew Countv 
Timber Co, 188 SW 810, 125 Ark 
291 

44- Utah —Tn re Petersen’s Estate, 
93 P2d 445. 97 lUah 324 

ireceealty for dependence on home¬ 
stead 

To fntitle doconsed wile's surviv¬ 
ing husband to homesie.ul .'illow.im-<* 
from her estate no .showinp: of his 
dependence on homesti ad it> required 
under Rev St 1933 101-4-6 —In rc Pe- 
lersen’h Esbite, supra 

45. Knn—Vininp v AVillis 20 P 
232, 40 Kan 609 
20 C r p 930 note 7l 
Teslamentarv disposition ae affecting 
rights of surviving 
Wife supra 4 243 I 

Children .see supra § 2f)7 b | 

Zn Alabama widow’s homestead j 
Tig-ht J8 unaffected by husband's will, 
but wife may devise her estate as 
though she were sole, as against hufe- 
Jiand —Gray v Weatherford, 149 So 
819, 227 Ala. 324 
In SCinnesota 

(1) Husband’s written consent vali¬ 
dates wife’s testamentary disposition 
of homestead, and it becomes imma¬ 
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terial whether will provided for hus- 
I bnnd —Ov< rvold v Nelson. 243 NW 
4 39, JS6 Minn 359 

; f2) A will whuh gives the home¬ 

stead to a third parlv with a provi- 
I Sion thnt the surviving hiisbnnd shall 
have the rxclusivi* control of it dur¬ 
ing bis Iifi'tiitK', docs not give him a 
life mla((* m the homestead whbh 
he Would have if be took iindi'r the 
‘.bstiite—Pittf p on v Hall, 192 NW 
342. 157 ABrin 46 

(3) Other cases see 20 CJ p 930 
note 71 Id 

46. Neb—Applic.ation of Abboud, 290 
N \V 71 3, 137 N( 1) 652 
Tix—White V Sparks, Ci\ ApP. 118 
S VV 2d 619, opinion .supplemented 
119 S AV2cl 114 

Utah—In rt I'ctersen’s Estate. 93 P 
2d 445, 97 Utah 324 
29 r .7 p n'U) note 72 

Person holding under ag'reement with 
devisee 

A husb.ind having homestead right 
in property was entitled to the prop¬ 
erly as against pnitv dairning under 
an agreement with an alleged do^- 
isee under the unproliated will of the 
Iniabcind’s deeensed wife—While v 
Sparks, Tex Civ App , Its R W 2d 649, 
opinion supplernenied 119 S W 2d 114 
Where property is not homestead 
but the sop.ST.ile piop(it\ of th<‘ wife, 
she ni.iv devKe it to a son of the 
former maniage as against her sec¬ 
ond husband—Nt ison v Franklin. 
Fla. 12 So 2d 771 
In Oreefon 

(1) Under Code 1930 § 3-206, tes¬ 
tator’s disposal bv will of a home¬ 
stead to anv person other than wid¬ 
ow, widower, or surviving minor chil¬ 
dren of testator, is effective as to 
widow, widower, or minor children 
only when they elect to take under 
such Will—In re Dunlap’s Estate, 
87 P 2d 225, 161 Or 93. 
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though the homestead is the only property owned 
by her at her death, and she expressly directs her 
executor to sell the whole property and distribute 
the proceeds in pecuniary bequests 

§ 260. - Waiver, Forfeiture, Release, or 

Estoppel 

The homestead right of the surviving husband may 
be waived, forfeited, or released, or he may be estopped 
to assert such right 

The surviving husband may waive, forfeit, or re¬ 
lease his homestead right or be estopped to assert 
such right It has been held that a surviving hus¬ 
band IS not csto])ped to assert his homestead right 
either because he entered into a joint will with his 
wife in which his homestead right was not men¬ 
tioned or by reason of having qualified as execu¬ 
tor of her will,"*^ and that a surviving husband does 
not waive any homestead rights by his silence and 
the inclusion of the land involved in his petition 
for letters of administration on his wife’s estate 
and in his final report as a part of the assets there¬ 
of 

Separation from, or abandonment of, wife A 
husband’s abandonment of his wife without cause or 
excuse, continuing until her death, forfeits, it has 


been held, all rights of homestead in the land which 
the wife owned at her death,even though the 
property is community property®^ and the abandon¬ 
ment does not operate to sever marital relations 
A separation of the husband and wife, although it 
may have continued until the death of the wife, will 
not constitute such an abandonment as to forfeit 
the right of homestead if such separation was by 
agreement, or excused or justified by the ill-trcat- 
ment of the wife,^^ and the surviving husband’s 
mistreatment of his wife causing her to leave the 
homestead is not a forfeiture of his rights where 
he continues to occupy the premises as his home 

Divorce Although divorced, a surviving hus¬ 
band may be entitled to a continuance of a home¬ 
stead in the community property, even though the 
wife had remarried after the divorce®® 

Remarriage of the sunnvtng husband docs not, 
in the absence of a constitutional or statutory pro¬ 
vision to the contrary, work a termination of his 
homestead rights 

§261. Precedence of Other Claims 

Constitutional and statutory provisions determine the 
extent to which the homestead right of the surviving 
spouse takes precedence over other claims 


(2) Under UIOIO p 160, providing: 
that, when any homestead shall have 
been disposed of bv will, the de\isee 
shall lake the same, where a mar¬ 
ried woman devised her homestead 
to her children, the devise vested the 
homestead in the children subject 
only to the dower of the husband — 
In re I-eet’s Estate, 206 1^ 54S, 104 
Or 22, rehearing: 202 P 414, 104 Or 
32 

47. Cal—In re LahilT. 24 P 850. 86 
Cal 151 

48. Kan—Hewett v Gott, 294 P 
897, 132 Kan 168 

Effect of election to take iindei wife’s 
will see the C J S title Wills 
12S7, also 69 C J p ir35 note 23. 
and 29 C J p 1010 notes 41-44 
Loss of homestead by abandonment 
by husband see infra tjti 273, 286 
Postnuptial agreement 

Where parties to postnuptial ton- 
tTQft renounced all interest in prop¬ 
erly of each other in ease of death, 
surviving husband was thor( l»v di¬ 
vested of homestead right in wife’s 
land —Hewett v Gott, supra 
Consideration for ag-reement releas¬ 
ing* right 

(1) Agreement between widower 
and his children whereby widower 
waived claim to decGased's homestead 
In return for life interest in all rents 
and profits of homestead properly 
was void for want of consideration 
if farm land occupied as homestead 


had value under three thousand dol¬ 
lars, but waiver agreement was sup¬ 
ported bv consideration if value of 
land excc‘eded three thousand dollars 
—In re CJjmer’s Estate, 44 P 2d 1082, 
160 Or 351 

(2) Eviden(e showed that value of 
homestead was more than three thou- 
s.ind dollars, and hence that agree¬ 
ment was based on consideration — 
In re CHnier’s Estate, 86 I’2d 365, 
160 Or 359 

(3) Widower who agreed with his 

children to release homestead claim 
in return for rents and profits from 
homestrad property for life was not 
estopped to assert that agreement 
was void lor want of consideration 
where he did nothing to mislead his 
children to their prejudice—In re 
riymei's Estate, 44 P .?d 108J, 1.50 

Or 351 

Sxchang'e of portion of homestead 

Fact that surviving husband had 
e\( hanged his interest in portion of 
homestesd for land against whuh 
there was a lien did not estop him 
to assert his homestead lights as 
against real esltilc biokers seeking to 
recover alleged commissions for pro¬ 
curing purchasers for sale of land 
—Washington v Huggins, Tex Civ 
App, 10 SW2d 140 

In New Hampshire the right of 
waiver or release given bv a stat¬ 
ute, providing that the surviving hus¬ 
band, by waiving the provisions of 
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his wife’s will in his favor, if any, 
and bv releasing his estate by the 
(‘urtesy and his homestead right, shall 
be entitled to one half of her prop¬ 
erty in fee, after the pavment of 
debts, IS personal and does not pass 
to the husband’s representatives, to 
be effectual the waiver or release 
must he filed and recorded as re¬ 
quired bv law—Horner v Keynolds, 
81 A 1078, 76 NIT 259—29 CJ p 
1000 note 34 

49. Nob—Application of Abboud, 200 
NW 713, 137 Neb 652 

50 Okl—Pinnington v Woodner- 
McGaugh, 153 P 875. 54 Okl 110 

51. Tex—Hector v Knox, 63 Tex 
613—Hollio V Taylor, Civ App , 189 
SW 1001 


52. 

Tox —Hollie 

V 

Taylor, supra. 

53. 

Tex —Hollie 

V 

Taylor, supra. 

54. 

2 

Tox ~ Good 
03 S W 621 

V 

Good, Civ App , 

55. 

Tex —Thomas 

V Tyler, Com. 

App, 6 SW2d 

350 

56. 

Tox —Stone 

V 

McClellan, 81 S 


W 751, 36 Tex Civ App 364 
29 CJ p 1010 note 60 


57. Utah—In re Hansen. 184 P. 197, 
65 Utah 23. 
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The extent to which the homestead right of the 
surviving spouse acquired by survivorship takes 
precedence over other claims depends on the con¬ 
stitutional and statutory provisions in the particular 
jurisdiction.^® The surviving spouse usually may 
occupy the homestead to the exclusion of a joint 
tenant or tenant in common,and, as is shown in¬ 
fra §§ 262-264, the homestead right is usually para¬ 
mount to ordinary claims against decedent’s estate, 
to debts incurred by the survivor, and to the inter¬ 
est of the heirs of decedent As shown supra § 
257 d, the homestead rights of surviving children 
are paramount to the curtesy of the husband but 
inferior to the widow’s dower. 


§ 262. - Debts of Decedent 

a. Debts not enforceable 
b Debts enforceable 

a. Debts Not Enforceable 

The homestead rights of the survivors acquired by 
survivorship usually are paramount to ordinary claims 
against the estate of the decedent. 

On the decease of a debtor, his survivors usually 
hold the homestead free from all ordinary claims 
against the estate Exemption against claims of 
this character may be waived®^ and an undertaking 
given to pay these claims and a hen on the prop¬ 
erty given to secure them.®2 

Effect of administration of decedent*s estate. 


58. Sxoept aguinst holders of en- 
foroeable Uens riK^t of survivmi- 
spouse to occupy homestead protect^ 
such per«5on until voluntary waiver 
—In re G'lrdncr’s Estate, 250 P 400, 
122 Okl 26 

Exeention of replevy bond by claim¬ 
ant 

A husband who had homestead 
rights in property of his deceased 
wife and who recovered the property 
from another claimant thereto in 
sequestiation proceeding could not 
be denied possession by claimant’s 
filing of a fatatutoiy replevy bond 
which provided only that claimant 
would not injure the property, and 
that she would pay to the husband 
the value of the rent of the property 
in I ase she should be condemned to 
do so —White v Sparks, Tex Civ 
App . 118 SW2d CIO, opinion supple¬ 
mented 119 SW2d 114 

59. Tc\—White v Sparks, supra 
Rights or heirs see infra § 264 


Lia—Succession of White, 127 So 88*^ 
170 La 403 

Neb—In re Lewis, 263 NW 480, 130 
Neb 62 

ND—Cullen v Sullivan, 199 NW 
760. 51 ND 384 

Tex—Sakowit/ Rios v McCord, Civ 
App. 162 SW2d 437—Panhandle 
Const Co V Head, Civ App, 134 
S W 2d 779, error refused—City of 
Fort Worth v Wisehart, Civ App , 
33 S W 2d 556—Slay v Gose, Civ 
App. 233 SW 348 
29 Cl P 1011 note 67 
Liabilities enforceable against home¬ 
stead see supja 93-122 
Liability of homestead for debts of 
decedent see infra 280-201 
Sale of homestead !)v peisonal rep¬ 
resentative under order of court to 
pay decedent’s debts see Executors 
and Administrators § 652 

Creditor of estate Is In fact not a 
creditor at all as to homestead ex¬ 
emption—Union Nat Bank of Gree¬ 
ley V Wright. 242 P 54, 78 Colo 346 


—Henry v Brown, Tex Civ App , 279 
‘=?W 641 

Fact that lien aerainet homestead 
may be enforced does not authorize 
sale of homestead In satisfaction of 
other demands—Henry v Dollin, 113 
SW 97. 195 Ark 607 
Snrvlvlngr wife as head of family 
Under .some statutes It is only 
where a widow seeks to claim the 
homestead exemption against her own 
debts that she must do so as the head 
of a family or havi* a dependent or 
dependents, these conditions are not 
required when she claims the exemp¬ 
tion against debts contracted by her 
husband or bv the marital community 
debts against which the husband, 
himself, could have successfully 
claimed the exemption—Succession 
of White, 127 So 883, 170 403, 

Heirs and devisees of survivor 

(1) Under Code Civ Pioc ^ 1486, 
providing that persons sutti'cdmg by 
purchase or otherwise to the inter¬ 
ests, rights, and title of successors 
to homesteads .shall have all the 
rltiil.s and benefits conterird by law 
on the persons whose interests and 
lights they acquire, where homestead 
property vcslt^d alisolutelv in the 
surviving spouse and then passed to 
the heirs on the death of the sur¬ 
viving spouse under the laws of suc¬ 
cession, such heirs took the property 
free trom any liability for the un¬ 
secured debts of the original home¬ 
steader—In re Muntz’s Estate, 231 
P 371, 69 Cal App 404 

(2) Where the surviving spouse 
devised the fee the devisee also 
took the property free from such 
liability —In le Fath, 04 P. 996, 132 
Cal 609 

Exemption from decedent’s debts In¬ 
uring to heirs, issue, or constitu¬ 
ent members of family see infra 
9 265 c, d 

61. Tex —Adams v Kartell, 102 S. 
W 779, 40 Tex Civ App 349 

62. Tex—^Adams v. Bartell, supra. 


Child’s grantee 

A convt‘vnnce of a ( hild’s interest 
In the deceased parent’s estate does 
not make his grantee a tenant in 
common with the surviving parent, 
and entitled as such to share posses¬ 
sion of the home property —Moore v 
lit ffinan, 57 P 769. 125 Cal 90. 73 
Am S R 27 

Widow, redeeming her interest 
from tax sale, had light against tht 
other tenants not being heii.s or 
descendants, to octupy property as 
homestead while widow, regardless 
of sourt e from which (Otenant’s ti¬ 
tle was derived—Lackey v Harring¬ 
ton, 139 So 313. 162 Miss 612 

60. Iowa,—Southwick v Strong, 255 
NW 623, 218 Iowa 435 
Kan—Boulls v Boulls, 22 P 2d 465, 
137 Kan 880—Solomon Nat Bank 
V. Birch, 246 P 1007. 121 Kan 334 
Ky —Shields v Parsons, 18 S W 2d 
961, 230 Ky. 143. 


Judgments 

(1) A deceased person’s homestead 
ifc exempt, during minor itv of infant 
children of deceased, from sale in sat¬ 
isfaction of probate judgments 
against dect‘ased—Henry v. Dollin, 
113 S W 2d 97. 195 Ark 607 

(2) Judgments against household¬ 
er which did not represent debts con¬ 
tracted for purchase price of pioperty 
or improvements thereon did not be¬ 
come liens against homestead and 
title to homestead passed to house¬ 
holder’s heirs immediately on house¬ 
holder's death and householder’s 
judgment creditors stood in same re¬ 
lation as general creditors of house¬ 
holder’s estate—Lehman v Cottrell, 
19 N E 2d 111, 298 Ill App 434 

(3) The lien of a judgment against 
testator does not attach against his 
homestead on conveyance of home¬ 
stead by widow to guardian of minor 
child, who uses property for home¬ 
stead purposes in behalf of minor 
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Since the homestead continues exempt, it does not 
generally become an asset in the hands of the ad¬ 
ministrator, see Executors and Administrators § 
115, or subject to his control and neither the ad¬ 
ministrator nor the probate court at its instance has 
any authority to dimmish it Even debts accru¬ 
ing in the course of administration are nonenforce- 
ablc against the home place,unless, as shown in¬ 
fra subdivision b of this section, such expenses are 
by statute made chargeable against the homestead 
in the hands of the survivors. 

Liability of decedent as guardian In the absence 
of a st«ilutory provision to the contrary, the home¬ 
stead cannot be used to offset a liability of the an¬ 
cestor as guardian and his surety for devastavit 
of the ward’s estate, even though the guardian was 
the father of the wards, where the homestead con¬ 
tinues to be used after the death of the ancestor by 
his widow and minor children, but, on the other 
hand, all property left by a guardian except the 
homestead descends to his heirs, charged with his 
debts, and should be used to offset any liability in¬ 
curred by liim 

b. Debts Dnforceable 

(1) In general 

(2) Mortgage hens 

(1) In General 

The homestead rights of the survivors acquired by 


■urvlvorehlp are Inferior to the clalme for which the 
homeetead was liable during the lifetime of the dece- 
dent. 

The homestead ordinarily is liable in the hands 
of the debtor’s survivors for the same debts for 
which It could have been taken during his life,®"^ 
and this is so although the survivor had no knowl¬ 
edge of the debts prior to the death of decedent 
The survivors cannot claim any exemption which 
the decedent himself could not have claimed Ac¬ 
cordingly the homestead property in the hands of 
the survivors can be reached and subjected if the 
liability was contracted before the filing of a deed 
of homestead,^® or before the homestead right oth¬ 
erwise attached,or prior to the passage of the 
homestead statule'^2 or acquisition of the premises 
by the debtor,or before recording a declaration of 
homestead, where this is necessary under the home¬ 
stead laws to the acquisition of a homestead,or 
if the liability is for purchase money,or on a 
judgment for a tort,’^® or for taxes which by the 
homestead laws are charged on the homestead,or 
for obligations contracted in the raising of crops 

The survivors do not hold the homestead free of 
such debts of decedent’s estate as are expressly ex¬ 
cepted by the homestead law in cases where there 
IS no other property in the estate sufficient to dis¬ 
charge them 


63. Ark —LpV inson v Treadway, 78 
SW2d 5'), 190 Ark 201 

29 C J p 1012 note 73 
Condol of real tv of decedent by ppi- 
sonal 1 Pi)T cstntfil ive Rpiierally see 
K\(Mutors and AdiTiinistialors 
2j2-2OS 

64. Ark—Henry v Dollin, 113 S W 
2d 97, 195 Ark G07 

29 ('• J p J(»12 note 74 
Krfect of a'Uninistiator's sale see in- 
fia ^ 278 

65. Nev—In ro Walley, 11 Nev 260 
29 C 1 p 1012 note 73 

Expenses of administration 

Piopoition of cf)Sts of administra¬ 
tion of su((esmon of de^ca.sed hus¬ 
band’s cstati could not Ijp d<‘dLictod 
trom ‘^uivuine widow’s constitution¬ 
al hornesi<^ad (Xt*niption rij^ht—Suf- 
f ossion ol White, 127 So 88J, 170 hn 
4 03 

63. Tex—American Bonding Co v 
Bopan, 1C6 SW 1132, 106 Tex 306 
—Ameiican Bonding Co v Foun¬ 
tain, ClvApp, 196 SW 676 

67. N D —Cullen v Sullivan, 199 N 
W 760, 61 ND 384 
Te\—City of Fort Woith v Wise- 
hnrt, CivApp, 33 S W 2d 556 
Wis—In re Iloffan’a Plstate, 282 N 
W 6, 229 WiH 600 
29 CJ p 1012 note 82. 

40 C J S -48 


Biabilitu*M enforceable apalnst home¬ 
stead see supra titi 9.3-122 
Judgrment lien attadilngr before 
premises impressed w'ltb bomcsteacl 
character is superior to riRhls of sur¬ 
vivors—In le Hogan's Kstale, supr.a 
68 Tex—Munroe v R1 unroe, 116 S 
W 878. .54 Tex Civ App 320 

69. Aik—Carr v Ilai rintjton, 155 S 
W 1166, 107 Ark .53 3 

70. Mo—Anthonv v llice, 19 SW 
423, 110 Mo 223 

29 C J p 1012 note 8.5 

71. Mo—K<*lsay v PVazier, 78 Mo 
111 

72. NC—Greg-ory v Ellis, 86 -N C 
579 

29 C J p 1012 note 87 

73 . N ('*— Mooie v Bond, 75 M e* 
213 

Vt—I’einn \ SaiKi-anl, 33 Vt 84 

74. W Va —Reinhardt v Reinhardt, 
21 WVa 70 

75. Tex —Laulihaii v Peoria Bife 
Ins Co, Civ App, 107 S VV 2d 889 
— Slay \ Gose, Civ App, 233 SW 
348 

29 CJ p 1012 note 90 

Vendor’s lien 

(1) Order of probate court sctlinR 
apart as homestead of debtoi’s wid¬ 
ow and children land on which plain- 
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tiff had a vendor’s lien did not af¬ 
fect plaintiff’s right to have lien fore¬ 
closed -(Jit'Aory V Ward, Civ App, 
2S5 SW 9,3.5, modified on other 
grounds 18 S W 2d 101'). 118 Tex 526 
(2) The heirs of the vendor of real- 
tv who acciuired a vendor’s lien could 
not dMoat right of widow ol pun'has- 
ei to piobate homestead on property^ 
but could enfoTce lien i)V appropriate 
proceeding to have homc'stead ve®-! 
in widow sub)c‘ct to lien for i>avment 
of unpaid portion of purchase price 
on tin J.ind—In re Reid’s Estate, 79 
1’ 2d 451, 26 Cal App 2d 362 
76 Ala—Erlenbach v^ Cox, 89 So 
4 6.5, 206 Ala 298 

77. Va —Murphy v Richmond, 69 S 
K 14 2, 111 Va 469 

78. S —J^trr> \ Berry, 33 SE 
36 1. 5.5 S C 303 

79. Expenses of administration, of 
last illness and funeral expanses have 
picModonce over the .widow’s home¬ 
stead where the' statute expressly 
provides for such priority in oases 
where other assets of the estate are 
not available—Dobler v Clark, 292 P 
246. 42 Wyo 160 

Where widow as administratrix 
paid subordinate olalms bc'forc pre¬ 
ferred claims in disregard of statute, 
leaving preferred claims unpaid, she 
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Fiduciary obligations of decedent Under some 
homestead provisions the homestead as against the 
survivors will be subjected to the payment of a 
debt due from decedent in his fiduciary capacity as 
trustee of an express trust, although it had not 
been reduced to judgment in his lifetime 

(2) Mortgage Liens 

The homestead rights of the surviving spouse and 
children are inferior to a valid mortgage placed on the 
homestead during the lifetime of the decedent. 

If a mortgage created an enforceable lien against 
the homestead during the lifetime of the mortgagor. 
It becomes paramount to the rights of his widow ,^1 
and the same rule has been held to apply with re¬ 
spect to the rights of the surviving children If 
the administrator of the husband satisfies the mort¬ 
gage from assets of the estate, the widow has a 
right to claim a homestead in the premises without 
making contribution An heir of real estate, li<i- 
blc to sale for debts of deceased, who gives bond 
to the executor for payment of all debts against the 
estate and who, in performance of such obligation, 
takes an assignment of a mortgage constituting a 
valid lien against such projicrty, cannot by foreclo- 
suie defeat the widow’s right of homestead there¬ 
in, assigned to her with his assent 

If the land is sold under a valid mortgage execut¬ 


ed by the husband and the equity of redemption is 
afterward sold by the administrator of the mort¬ 
gagor, the purchaser at the latter sale cannot buy in 
the title sold on foreclosure and bar the widow; 
but the latter may avail herself of her homestead 
right in the equity of redemption by contributing 
to the purchase of the title acquired on foreclo¬ 
sure Where decedent devises to his widow, “her 
dower portion” in land including the homestead and 
the remainder to his children, the widow, as pur¬ 
chaser at the foreclosure sale, takes the property 
subject to the right of the children to particiyjate in 
the benefits of her purchase by contributing within 
a reasonable time their share of the purchase mon¬ 
ey 86 

Resort to other property Under some home¬ 
stead provisions the debt should be satisfied if pos¬ 
sible out of the rest of the moitgagor's estate be¬ 
fore resort is had to the homestead 

Foreclosure and rights incident thereto The 
holder of an enforceable mortgage must pursue his 
remedy by foreclosure,^^ and not ask the probate 
court to order, at the time of allotting the home¬ 
stead, that It be taken subject to the mortgage 
lien but, under some homestead provisions, it 
seems that he may seek to enforce his claim in ad¬ 
ministration proceedings, and his failure to do so 
has been held to cstoji him thereafter to seek to 
enforce it If the property is of greater value 


was not cntilled to hamesteod oxemp- 
tion iiH a^rninst such preferred ciedi- 
lois—Dobler v Clark, supra 

83. Ark—Carr v Harrington, 155 S 
W n66, 107 Ark 555 
Debts owed m nc]u(laiv rapa(itv a.s 
liability against homestcvid see su¬ 
pra § 112 

81. Ala—Howell v Ward, 161 So 
487, 230 Ala ,379 
20 C J p 101.3 note 97 
Allotment .subject to prior lien &ee 
infra § 270 

Obligation for puichase nu»ne> se¬ 
cured by mortgage as lidbilit> 
against homestead see supia § 101 
Right of owner to mortgage home- 
stencl see bupra § 123 et .seq 
Mortgage to ward of guardian has- 
hand 

(1) Where the deceased husband 
was guardian of a minor and had 
with the appioval of the court hoi- 
rowed money of the ward and ex¬ 
ecuted a mortKagf to himself as 
guardian on the homestead, the set¬ 
ting aside of a homestead by the 
probate court to his widow of a 
part of the mortgaged lands did not 
affect the mortgage, if it was effec¬ 
tive in equity, and correctly des< iibed 
the property.—Howell v. Ward, su¬ 
pra. 


(2) Where the mortgage m not 
couched in the language of the stat¬ 
ute requiring land to be conveyed 
to the ward, a trust or equitable 
mortgage for the ward may arise — 
Howell V Ward, supra 

Wliere mortgagors and their son 
fraudnlently permitted mortgaged 
property to he sold for taxes and 
then obtained cjuit claim deed froiri 
the county, neilhi'r son nor his wife 
had any interest in the propprty 
which was not subject to the mor t- 
gugc and foieclosed by foreclosure 
.action, and hence wife (ould not 
claim homestead—Gigliotti v Al- 
bergo, 115 F 2d 791, 100 Utah 302 

82. Ark —Federal L.and Hank of St 
l^ouiH V (\»ttrell, 126 W 2d 270 
107 Ark 783—Henry v Dollln, 113 
S W 2d 97. 105 Ark 607 
20 C.l p 1013 note 98 
Moitgage by surviving p,arcnt as af¬ 
fecting lights of children see su¬ 
pra § 2.76 h 

Postponing foreclosnre until child 
reaches majority 

The right to foreclose defaulted 
mortgage executed bv deceased mort¬ 
gagors on homestead was not post¬ 
poned until daughter who reached 
age of eighteen prior to filing fore¬ 
closure suit and who inherited an 
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interest in the mortgaged premises 
should reach age of twentv-onc — 
Federal Land Bank of St Loins v 
Cottrell. 126 S W 2d 279, 1 97 Ark 7S3 

83. NH — Norris v Morrison, 45 N 
II 490 

84. Mass —King v King, 100 Maas 
224 

85 ill—MonL.igur v Sell) 106 111 
49—Selb V Montague, 102 Ill 446 
Conti ibution between coUnants on 
purchase or discharge of outstand¬ 
ing title or c'ncuiribiam e see the C 
J S title Tcncin( y in Common 5 
G6, also '62 C J p 473 note 2 et 
seq 

80 Mo—Willoughby v litandes, 297 
SVV 54, 317 Mo 54 1 

87. Ky—Tillott V Curd, 35 SW 
020, 18 K^ 182 

29 J p 1013 note s 3, 4 
Exhaustion of other property befoie 
n sor ting to honiestead ginerallv 
see supra 120 

88. Cal In re Rondel, MyrJ’rob p 
70 

29 CJ p 1013 note 6 

89. Cal —In re Rondel, supra 

90 . Tex—Tiboldi v I’alms, 79 SW 
23, 97 Tex 414, affirming 78 S W. 
726, 34 Tex Civ App 318. 

29 CJ p 1013 note 9. 
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than the homestead and the mortgage combined, 
the widow is entitled to the surplus on the foreclo¬ 
sure sale of the property after the death of her hus¬ 
band after a deduction of the amount of the mort¬ 
gage 

§ 263. -Debts of Survivor 

Under some statutes the homestead of the surviving 
spouse is exempt from his or her own debts 

Ill some jurisdictions the rule is laid down that a 
homestead set apart under the Probate Act simidy 
becomes not sub)ect to administration, that is, not 
subject to claims of general creditors of the es¬ 
tate, blit remains siibjecl in tbe bands of the widow 
to tbe payment of her debts, whether contracted be¬ 
fore ot aftei It was so set apartllow'cver, un¬ 
der some statutes, wdierc a homestead b<is \ested 
in tbe surviving husband or wife, it is not only ex¬ 
empt from the debts of the deceased spouse, but 
also frfim the debts of the survivor, wduther the 
lattei obligations were incurred jirior or subsequent 
to the death of the former sfiousc,'^''* and without 
regard to wdiich spouse held the legal title to the 


property during their married lifc,®^ although it 
has been held that adult children may not claim and 
hold realty as a homestead exempt from sale for 
their own debts 

If the distributive share in the deceased’s estate 
IS set ajiart to the survivor in lieu of a homestead, 
his or her creditors cannot reach it Where a 
widow has her distributive share of the husband’s 
estate set apart to her out of the homestead, it is 
not liable for her debts contracted before the hus¬ 
band’s death 

§ 264. - Rights of Heirs and Remainder¬ 

man 

The homestead rights of the surviving spouse and 
minor children acquired by survivorship usualiy are su¬ 
perior to the rights of the heirs of the decedent. 

Under the constitutional and statutory provisions 
of some states the rights of a widow obtained in the 
homestead liy survivorsluj), see supra § 243, are par¬ 
amount not only to the claims of the husband’s cred¬ 
itors,'^^ blit also to those of his heirs as well 


91. Mo —Tlardv v Alkmson, 118 S 
W r.l6 1 {(, Mo App 595 

29 C,T p ion note 10 

92. N«v--Tn re \Vflll«v, 11 Nov 260 
29 C J p ion note IJ 

93 . Tal — In ro lliiklev’s Kstatc, 267 

P 1-18 91 Cal App !S8 

Colo—Chapin I^umlx-r Co v Day, 
103 P 2d 14, 100 Colo P)4 
Kan—Iloulls v J’oull'-, 22 P 2d 465, 
137 Kan SSO- Solomon Js'al Pink 
V Birfh, 24 6 P 1007 121 Kan ‘I 11 
Tex—M(Cu‘-!ker V Field, Civ \r>P , 7C 
S W 2d 816 

29 J p lOJj note 15, p 1014 note 16 
l^ien on proceeds of sale 

Jud^'nient creditoT ol widow had no 
lien on pi or reds ie-.nUinK fiom sale 
of homeslcMci hv wldo^^ and niinoT 
childrt-n—Itotierts v Fir^L Nat 
Bank. 268 1» 799, 126 Kan 503 

Surviving' widow’s occupancy of 
property was “notice” to all of her 
homestead rights and exemptions — 
Bartold v Bewandowska, Muli, 8 N 
W 2d 133 

Interest of spouse Inlierited from 
heir 

Whfre the homestead desieends to 
the heus of the d<‘teased spouse sub¬ 
ject to the homestead right of tin^ 
surviving spouse, and theTeafler the 
suivivor inhi-rits un interest on the 
d(*alh of one of the heirs saueh in¬ 
herited interest is liable to a judg- 
nifnt rendered against the surviv¬ 
ing spouse—Kelley v Williams, 81 
NW 230, 110 Iowa 153—Strong v 
Clarrett, 57 N W 715, 90 Iowa 100 

94. Kan - -Weaver v Chicago First 
Nat Bank, 94 P. 273, 76 Kan. 540, 


123 Am SR 155. 16 B R V ,X S , 

110 

95. Kan—Protection Slate Bank v 
Baker, 53 2-1 169. 143 Kan 201, 

rehe<iTing dimied and opinion sup¬ 
plemented 55 P 2d 8)8. 143 Kan 526 
—Solomon Nat Bank v Birch, 246 
P 1007. 121 Krn 331 

Exemption inuring to heirs issue, or 
constiluriit members of fainih for' 
thoir antecedent debts see infra ^ 
265 c, d 

Surviving adult children as entitled 
to homestead see supra § 256 

90. Iowa —American Nat Bank of 
Alamos.i, Colo v Wetheiell 200 
NW 221, 198 Iowa 618—Colem.in 
V Boswortii. 161 NW 2 58. 180 

Iowa 975- Briggs v }3i iggs, 45 
Iowa 118 

Election of widow between home¬ 
stead an<l distributive siiaie stt su¬ 
pra 2 52 

97. Iowa—Knox v Hanlon, 48 lovva 
252 

OSL Miss —Bohn v Bohn, 5 So 2d 
4 29 1 9 } Miss 122 ap]»ea] dl'-missrd 
62 isCt 12S5, 316 US G l6, 86 B Ed 
1730 

Biglits of widow a*3 siijierior to 
claims of husband’s creditors see 
supra ^ 262 

99. Ill—(Iradlei v Jolmson, 22 NE 
2d 916, 372 Ill 137—Howe v 

Brtrwn, 123 NE 46. 287 Ill 532 

Iowa—Crouse v Crouse, 259 NW 
443. 219 Iowa 736 

K\ —Howard v Mitehcll, 105 S \V 2d 
1 28. 268 Ky 129—Rowe v Blair, 
299 SW 571, 221 Kv 685—Char- 
boneau v Plart, 277 SW 242, 211 
Ky 20 4—Brandenburg v. Pelrole- 
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um hKploration, 291 SW 757, 218 
Kv 557 

Misrs—Bohn v Bohn, 5 So 2d 129, 193 
Miss 122, appeal dismissed 62 S 
r\ 12S3, 316 US 646, 86 B Ed 
17 30 

Mo — Bnnings v Cherry, 257 SW 
ns, 301 ATo 321 

Nil- Calmci v Calmer, 106 NW 
681 1”) N n 120 

Okl—Busk V Cirler Oil Co of West 
Virginia, 53 P 2d 656, 172 Okl 508 
—In re (lardner’s Estate, 250 1’ 
490, 1 22 Okl 26 

Tt nil—Shearin v Shearin, 29 SW 
2d h'.l 161 T(‘nn 172 

Tex—OTCMie v White, 153 S W 2d 
575 n,T Tex 361, 136 ABU 626. 
reversing Whitr v CiH*ene Oiv 
App 129 S \\ 2d 801 B* eonstruc- 
tion Finarife (\irporation v Bur¬ 
gess Civ \pp 155 S W 2d 977, er¬ 
ror Kdused—Clump v Andress, 
Civ App, 265 SW 1071. reversed 
on other giounds, Com App . 27S 

S W 1 2 2 

29 (’• I p 1014 note 22, p 096 note 43 
[b] 

1011* (I of tesiami ntary disposition on 
lights ol surviving spouse or chil- 
dre M St e supia 243, 257 b, 259 

Niiuit of estate or interest trans¬ 
mit tod to heirs see infra § 265 d 

I’ailitiori of homestead on applica¬ 
tion of heirs see the CJS title 
Parluion 5 33, also 29 CJ p 1040 
note 63-p 1041 note 87 

Rf*«-pet^i\e rights of children and 
surviving spouse see supra § 257 a 

Right to rents and profits see infra 
^ 265 e 

Title of heirs to real property see 
Descent and Distribution 5 66 
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The right of the husband to the homestead on the 
death of his wife, see supra § 259, has also been 
held to be superior to the interest of the wife’s 
heirs,1 and the rights of minor children are gen¬ 
erally held to take precedence over the claims of 
the heirs ^ The widow and remainderman cannot 
have a right of homestead in the same land at the 
same time, and her right to possession as against 
him IS exclusive ^ 

Under some statutes, the widow’s rights are su¬ 
perior to those of the heirs only if the estate is in¬ 
solvent,'^ or if the estate is indebted,^ or if the hus¬ 
band died intestate ^ 

§ 265. Nature of Estate or Interest Transmit¬ 
ted 

a In general 

b To surviving spouse and children 
c To constituent member of family 
d To heirs or issue 
e. Incidental rights and liabilities 


a. In General 

Survivors of a homesteader take such estate or In¬ 
terest In the decedent’s homestead as is given them by 
the homestead laws of the particular Jurisdiction. 

The nature, quality, and quantity of the estate or 
interest continued or transmitted by operation of 
law to those surviving a homesteader depend on the 
particular homestead provisions 

Right of inheritance as distinct. The right or 
privilege of the surviving spouse or children to 
continue in possession after the homesteader’s death 
IS distinct fiom the rights of such person or ])er- 
sons as an heir or heirs ^ A minor child who inher¬ 
its the homeslCfid has two separate and distinct es¬ 
tates in the homestead'*’ existing at the same time 
and incapable of merger,l*’ namely, homestead and 
inheritance,^^ one of which may be alienated and 
the other reserved The homestead right entitles 
him to entry at the death of his ancestor, and the 
inheritance right entitles him to entry at the time 
when he attains his majority’*^ 


“Many of our ca^e.s deal with the 
immunity of the homestead to sale or 
dlstuThanee under the claims of cred¬ 
itors Such charitable protection is 
dictated by the same considerations 
which should exempt it from a simi¬ 
lar calamity at the hands of the 
hfirs It is ii .1 c'onceivublo that a 
disruption of the widow’s use of the 
homestead as a hnven or for subsist¬ 
ence could he leas painful or dis¬ 
tressing if accomplished at the hands 
of members of her own family”— 
Bohn V Bohn. 5 So 2d 4J‘). 412. 10,1 
Miss 122, nppoal dismissed 62 S Ct 
1281, .116 US 616, 86 L Ed 1710 
AlthoufiTh posaessioxi Is held by 
tenants of widow and mlnoi children, 
It may not be disturbed bv the heirs 
—Stuckey y Horn, 200 S W 102.), 182 
Ark 3.57 

Misappropriation by heir of timber 

Heir in unlawful posaession of 
homestead of widow is not entitled 
to denude property in his possession 
of timlier and appropriate the pro- 
< I eds to his own use—Wood v 
Wood, 157 SW2d 36, 20.1 Aik 344 

1. Kv—Shl^'lds V I’.ir.sons. 18 SW 
2d 061, 230 Kv 143 
Te\—Grecnawalt v runningham, 
lh\ \l)p 107 SW^2d lOyO 
29 rj p 1014 noU' 22 [e] 

Community property 
Tex—Sargeanl \ Sargoant, 15 SW 
2d 580, IIS Tex 315, answering- cci- 
tified (lueslions, (’ivApp, J9 SW 
2d 381 

Contribution between hnsband and 
wife’s heirs 

W'^here husband and wife as ten¬ 
ants in common executed mortgage 
to secure Joint note which reprebent- 


od purchase price of wife's undivided 
one-hall interest plus balance of pur¬ 
chase pTlce of husband’s undivided 
interest previously acquired, and 
subsequently mortgagee bequeathed 
note and mortgage to husband, the 
husband as homestead claimant and 
[ wife’s heirs were required to bear 
their shares of burden in proportion 
to amount of their interests, subject 
to payment of mortgage debt, in val¬ 
ue of undivided interest of deceased 
wife which were to be determined in 
accordance wHth law in foice at lime 
of wife’s death—Richardson v Rich¬ 
ardson, n A 2d 227, 111 VI 110 

2 . Ark—Stutkev v Horn, 200 SW 
1025, 132 Ark 157—Burel v Baker, 
110 SW'' 181, 89 Ark 168 

29 U.T p 1014 note 27 
HoinesfMnd exemption inuring to 
heir-., issue, or constituent mem¬ 
bers of family see Ultra fe 265 c, d 

3. Ky—Moirificld v Meinfleld, 82 
Ky 526 

4. Ala—Thornton v Thornton, 45 
Ala 274 

Mich—Zoellncr v Zoellner, 19 NW 
.556, 53 Mich 620 

Honiestcfid light of widow as de¬ 
pendent on insolvency see supra ^ 
J4 i 

5. Va—Davis v Davis, 43 S E 358, 
101 Va 2,10 

29 CJ p 1014 note 25 

6. Fla—Wilson v Fiidcnburg, 19 
Fla 461 

7. Or—Banfield v Small, 8 P 2d 
779, 139 Or 134 

8. Ark—Sheppard v Zeppa, 133 S 
W 2d SbO, 199 Ark 1 

Iowa—Grouse v Ciouae, 259 N.W 
443, 219 Iowa 736 | 
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Mo~HaTT v Hall, 145 S W^ 2d 752, 
146 Mo 1217 

ND—In re Druhl’s Estate, 237 NW 
597, 51 ND 16S—rulien v Sulli¬ 
van 199 NW 760. 51 N D 384 
29 GJ p 1014 note 36 
Right ot 

Heirs as against surviving spou«ie 
see supia 5 254 

Surviving spouse and children to 
inherit s(‘e I^esi ent and Distribu¬ 
tion 19-CO 

9 . Ark—Kitchens v Wheeler, 141 
S W 2d 3 4, 200 Ark 671—Sheppard 

V Zeppa, 133 S W 2d 850, 199 Ark 
1 

29 CJ p 1014 note 37 
10 Vrk—Kitchens v Wheeler, 141 
S W 2d .11, 200 Ark 671—Sht ppard 

V Zeppa, 133 S W^ 2d 850. 199 Ark 
1 

29 CJ p 1014 note IS 
Effect of statute allowing suit after 
reaching majority 

The statute providing that if any 
person entitled to in mg any action 
be, at the time of act rual of (ause 
of action, under twfntv-one yeais of 
age, such person shall lie at llln rty 
to bring such at (ion within three 
icars next after full age dots not 
aflect rule that homestead estate of 
minor thildren and the estate of in¬ 
heritance are separate and are in¬ 
capable of meign—Kitchens v 
Whetler, 111 S W 2d 34, 200 Ark 671 

11. Ark —Slieppard v Zeppa, 133 S. 
W2d 860, 199 \ik 1 

29 CJ p 1014 note 39 

12 . Ark—Shapard v Mixon. 184 S 
W 399, 122 Ark 530 

13. Ark—Kesfainger y W’^ilson, 14 S 
W. 96, 53 Ark 400, 22 Am S R. 2.20 
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b. To SnrriTiog Sponse and Children 

The nature of the eatate or interest In the home¬ 
stead transmitted to the surviving spouse depends 
on constitutional and statutory provisions, and under 
particular provisions may be a fee simple, a life estate, 
or a mere right of occupancy. 

The nature of the estate a surviving spouse has 
in a homestead by survivorship depends entirely on 
the construction of constitutional and statutory pro¬ 


§ 265 

visions.^^ Under some homestead laws the surviv¬ 
ing wife, or the surviving husband, or the surviv¬ 
ing wife and the minor children if any, or the sur¬ 
viving husband and the minor children if any, as 
the case may be under the particular statutory pro¬ 
vision, take absolutely all the estate or interest that 
was vested in the deceased homesteader in the 
homestead property at the time of his death, as un¬ 
der statutory provisions in Alabama,^^ in California, 


14 . Or—Banfleld v. Small, 8 P 2d 
779, 139 Or 134, citing: Corpiia Ju¬ 
ris. 

Tex — Sargeant v Sargeant, 15 S W 
2d 589, 118 Tex 343, answering 
cGrtifled questions, CivApp, 19 S 
W 2d 382 

Survivorship rights generally of sur¬ 
viving 

Child or children see supra fi 255- 
258 

Spouse see supra §§ 243-254, 259, 
200 

15. XnBolvenoy of estate 

(1) Where decedent’s estate was 
Insolvent the title of the homeslrad 
vests absolutely in the wife, or th<‘ 
wife and minor children if anv, as 
against decedent's creditors, provid 
ed there is a judicial asci'rtainment 
of insolvency—Sallsman v Salts- 
inan, Ala, 10 So 2d 752—Bishop v 
Johnson, 7 So 2d 281, 212 Ala 551— 
Martin v Cothran, 200 So 600, 240 
Ala 610—licster v Stroud, 103 So 
602, 212 Ala 635—People’s Bank oT 
Red Level v Bairow & Wiggins, 94 
So 600. 208 Ma 4 33—Kysor v Mc- 
Glinn 02 So 13, 207 Ala 82—29 C 
J p 1015 note 53 lb] (1), (2) 

(2) Setting apait of homestead to 
widow and minor child of husband’s 
hilf inteiest in land of which hus¬ 
band and wife wer(' tenants in com¬ 
mon, on rendition of decree ol insol¬ 
vency of husband’s estalc. divested 
adult children of any interest and in¬ 
vested the right, title, inteiesl, and 
use tlieiein in widow and minor 
child, under Code 1907 §8 4 196, 1227 
—Cllovei V Mitchell, 99 So 905, 211 
Ala 136 

(3) A judicial ascertainment may 

be by decree of insolvency in equity 
ns W'ell H'. in the probate court — 
Ro> V Ro>, 172 So 253, 233 Ala 410 
—-Ticer V ITolesapple, 146 So 611, 
226 Ala 271—Hanies v Irwin, 108 
So 253, 21 1 \la 4 22—Evans v 

E\ ins, 101 So 515. 213 Ala 265— 
l^ester v Stroud, 103 So 692, 212 Ala 
€i".—29 CJ p 1015 note 53 [b] (3) 

(4) 

(4) Decree in equity refusing ad¬ 
judication of insolvency was held 
to be erroneous under evidence — 
Hames v Irwin, supra 

(5) Where widow, who was ad¬ 
ministratrix of deceased husband’s 
estate, died pending decision of con¬ 
tested insolvency proceeding, subse¬ 


quent entry of decree of Insolvency 
did not vest fee title to decedent’s 
homestead In widow or her heirs or 
devisees, but such fee remained in 
deceased husband’s heirs or devi'.ees, 
since title to propoity cannot by ju-j 
dicial decree or otheiwise be vested 
in a person not at the time living, 
and statute providing for enlarge¬ 
ment of widow’s homestead right in¬ 
to a fee title on a«-eeitalnnumt of in¬ 
solvency was intended to altord wid¬ 
ow the greater security and not to 
sub.stitule her htiis or devisees for 
those of husband as successors to an 
estate wdiich never mured to widow’s 
benefit during her life—Martin v 
Cothran. 200 So 609, 210 Ala -619 

(6) Where decedent estate was 
probably Insolvent, so that home¬ 
stead probably would have been 
wife’s fee simple, under Code 1907 § 
11'16, and she also released life in¬ 
terest in another tract of land under 
agreement with administrator and 
heirs that the homestead and the oth¬ 
er land should be sold and two thou¬ 
sand dollars paid to her, sum to be 
paid widow was to be hers absolute¬ 
ly' and not mcrelv for life—Mat¬ 
thews V Lovelady, 100 So 855, 211 
Ala 495 

Homestead not exceeding area or val- 
ne allowed 

(1) If the homestead does not ex¬ 
ceed in area or value the statutory 
exemption, the wife, or the wife and 
minor children if anj, as against 
(Teditors of decedent, will acquire an 
absolute estate or title in fee in the 
homestead properly, at least where 
the homestead is all the real estate 
owned by decedent at the time of Ins 
death—Montgomery v Hammond, 
153 So 054. 228 Ala 449—Bed well v 
Dean. 132 So 20, 222 Ala 2 76—l.es- 
ter V Stroud, 103 So 692, 212 AJa 
635—Davis V Divis, 100 So 31’). 
211 Ala 317—Bac( us v Eads, 96 So 
757. 209 Ala 578—29 C J }> 1015 noU 
53 [a] (l)-(4) 

(2) Where minor children, as well 
as the widow, survive, the fee is 
vented jointly in the widow and 
children and the probate court has 
no jui ifedic tJon to set it apart, and 
vest title thereto in widow, to ex¬ 
clusion of minor c hildrcn — Keenum 
V Dodson, 102 So 230, 212 Ala 146 

(3) Where mother’s homestead 
constitutes all of her land at time of 
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her death, and its value does not ex¬ 
ceed two thousand dollars, no pro¬ 
ceeding Is necessary to have it set 
apart and appraised, but title there¬ 
to vests In her minor child or chil¬ 
dren —Cade V Graffo, 148 So 591, 
227 Ala 11 

(4) Formerly the title vested abso¬ 

lutely whether or not the homestead 
was sot apart, and as against cred¬ 
itors the rule has been stated that 
an allotment is not required to vest 
the absolute title—Dake v Inglls, 
194 So 673, 239 Ala 241—Ratliff v 
Ratlilf, 175 So 259, 234 Ala 320— 
Miles V Lee, 61 So 915, 180 Ala 4 39 
—20 CJ p 1015 note 53 [a] (2), 

p 1029 note 39 [bj (1) 

(5) As against creditors, the title 
to the homestead will bo presumed 
absolute until it is judicially deter¬ 
mined that It is not all of the real 
estate left by decedent, and that it 
IS of gnater value than two thou¬ 
sand dollars—Davis v Bates, 194 
So 617 239 Ala 211—Sims v Kitch¬ 
ens, 172 So 638, 233 Ala 4S1 

(6) rode 1896 § 2071, a.s placed in 

Code 1907 § 4198 and subsequent 

codes, underwent a change and as 
against other heirs the title to the 
homestead does not vt st absolutely 
in the widow and minor < hildren, 
one or both, “until it is so S(*t apart 
and until it is lUclKiallv dtlermined 
that It IS all the real estate owned 
by the decedent and that it is of not 
gi cater value than two thousand 
dollars’’—Sams v Sams, 5 So Jd 771, 
2 12 Ala 2 10—Dake v Inglis, 194 So 
673. 239 Ala 211—Davis v Bates, 

191 So 647, 2!9 Ala 214—(’ox v Mc- 
Ltmorc, 18 J So 860, 236 Ala 559— 
Haynes v Haynes, ISl So 757, 23‘6 
Ala 331—Sirris v Kitchens, 172 So 
63.8, 23J Ala 484—Franklin v Scott, 
118 So 833, 227 Ala 101—Cade v 
(Balfo, 148 So 591, 227 Ala 11 — 

Bryant v Perryman, 105 So 561, 213 
Ala 561—Kecniirn v Dndson, 102 So 
2 10, 212 Ma 146—Miles v Lee, 61 
So 91.5 180 Ala 439 

(7) \s against heirs, a judicial 
detorniiiia t ion is necessary to vest 
ab'^oluto title in the children on the 
d^.ith of then mother o<5cupying a 
homestead —Bryant v I’en y man, 
105 So 561, 213 Ala 561 

(8) Where the only heirs of dece¬ 
dent are his surviving wife and mi- 

i nor children one or both, they take 
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Idaho, and Washington,^® in Flonda,^"^ in Nevada,^® | in North Dakota,^® in Oregon,2® in South Caro- 


a fee by inheritance and no proceed¬ 
ing: to set apart the homestead small¬ 
er in area and less in value than is 
allowed by statute is necessary as to 
them —Judd v. Dowdell, Ala , 12 So 
2d 858—Huchannon v Ilu( hannon. 
124 So 113, 220 Ala 72~M.Uhews v 
Goodenough. 89 So 708, 206 \la 220 

(9) As against the horns, evidence 
that husband at time of his death 
owned homestead, value of which did 
not exceed two thousand dollars, and 
a cemetery lot warranted decree 
vesting In widow absolute title to 
one-half undivided interest in home¬ 
stead as "all the real estate" owned 
by deceased, since cemetery lot did 
not constitute such othei real estate 
within thf statute as would affect 
vesting of absolute title to one-half 
inter* St in homestead in widow — 
Sams V Sams. 5 So 2d 77 4, 24 2 Ala 
240 

(10) It has also been stated that, 

when a hom<sl**ad if occupied by a 
decedent at lime of his deith is a 
ti.ut or parcel sc'p irate and apail 
ancl not n jiart of a larger tiact and 
doc*s not e\< <'ed in value' the' exc'mp- 
tiori allowed, the evc'inptioner in anv 
event takes a life est it<' without 
procfc'iing to set apart the home- 
sit'id, Ihc' law in such cast intfivon- 
ing and miking the allotment with¬ 
out anv net on the part of e\emp- 
tioiK'r—Hishop V Tohnstm 7 So 2(1 
281, 242 Ma ^>51 -Cox v McIa'inoTo 
18 1 St) 860 2 16 Ala .’i'lO -Franklin 
V Scott, 148 So 831 2*27 Ala 101 

(11) Wht'ie the homestead is 
smalb r in area and less in valut* 
than the exemptions to which the 
widow Is entitled and th« husband 
leaves no t hildrt n oi other ic'al es¬ 
tate sht IS entitled to tht' homc'slt'ad 
and to tin tibsoliUt title tht reto 
when set ai).irt—MtFollou^,h v Mc- 
Oollout,h. 1S5 So 417, 237 Ala 77 

(12) It th* one hunditd and sixty 

acn s oi kind of value of b'ss than 
two thousand dollais owned liv in¬ 
testate at time (it his dt'.itb m 1901 
wais not a homt sit ad and all the land 
owned bv intest.ite a judicial pie¬ 
ce eding was netes'^ary in eDrdt i to 
vest title in widow and minoi e Inl- 
dien undtr Fode 1896 2070, 2097- 

2100—Saltsnian v Saltsman, Ala, 10 
So 2d 752 

(13) Where it was undisputed that 
land lonstil Litirig owner’s homestead 
was only real t stale v)wtied by him 
at time of his death, his widow and 
minor thildie'n were entitled it) have 
It set apart to them as e>xe'mpt by 
probate court decree adiuditating 
necessary facts to vest them with 
It'gal title, and w’^heri detiee grant¬ 
ing such relit f did not judicially as¬ 
certain such undispult'd fact equity 
court should intervene at their in¬ 
stance after adverse possession of 


land by them for over twenty years 
and cure such defect by quieting ti¬ 
tle in them as against other heirs su¬ 
ing for sale of land and division of 
proceeds among alleged joint owners 
—Bearden v Orr, 4 So 2d 138, 241 
Ala 585 

Homestead ezoeeding area or value 
allowed 

Under certain homestead provi¬ 
sions the rule has been said to be 
that. If the homestead exceeds In 
area or value the prescribed exemp¬ 
tion and the estate is not insolvent, 
the widow takes only a life estate 
the fee going to the heirs at law — 
MeDufTle v Morrisette, 63 So 542, 
18 4 Ala 360—29 ('’J p 1016 note 63 
[d] (1) 

Const 1 notion of earlier etatutes 

Ala -Sh.imblin v Hall, 26 So 285, 
123 \la 541—Miller v Marx, 55 
All 322—\\ eber v Shore, 55 Ala 
311 

16 Community property 

(1) If a homestc'ad is sclectc'd 
from (ommunitv piopeitv in the life- 
lime of both spouse.s, it vests in tht* 
survivor in fee and becomes his or 
h('r st'pnraie propt'rtx 

Cal—S linper v Millv, 124 P 2cl 631, 
.51 Fal App 2d 286—In re Muntz’s 
Estate, 2tl 1’ 371, 69 C\1 App 104 

—In re S«'queria’s Estate, 217 P 
1078, 63 Fal \pp 14—In re Mendcs’ 
j*3^late 217 P 1077, 63 Cal App 11 
—In re Wrenn’s Estate', 215 P 909 
61 \pp 602 

Idnht)—()\I<ar v Oyh'ar 208 P 857, 
35 Idnho 732 

29 r J p 1015 note 5 4 fo] (1) 

(2) Other cases see 29 C J p 1015 

note 54 1 

Separate property 

(1) In California and Idaho, if the 
homestead was st lerted frt)m sep¬ 
arate property duiing th< lift of hus¬ 
band and wife, title vests abst)liji('lv 
on death in tlic' survivor 

Fill—AVat'^on v I’tvton 73 F 2d 906, 
10 Fal 2d 155- In re AVn nn’s Es¬ 
tate, 215 F 909 61 (\il \pp 602 

Idaho- Ovhai v Ovhar 20S P 857, 
35 Idaho 712 

29 r J J) 1015 note 51 fc ] (2) 

(2) Under (\al I'lob Fode ij 661. 
Ft)dt (’’iv I'roc ^ 1468, the couit ma\ 
St t aside foi a limited period a pro- 
b.ite lu)nie‘lead to the suiviving 
spouse out t)f the separate property 
of clt'c eti( nt --In le Maxwell’s Estate 
16 F 2d 777. 7 CAil App 2d 641 In re 
.'^'inionim’s Estate 291 P 24, 110 Cil 
\pp 518—In le Barkley's Estate, 267 
P 118. 91 Fal \pp 388—In re Ma¬ 
son’s Estate, 24 4 P 629, 76 C''nl \pp 
315—29 FJ p 1015 note 54 [e] (9) 

(3) Under Cal Fiv Code 4 1265 mi¬ 
nor children of divorced husband on 
his death were entitled to have home¬ 
stead set apart to them for limited 
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period, not exceeding minority—In 
re Wright’s Bstate, 277 P 372, 98 
Cal App 633 

(4) Other cases see 29 C J p 1015 
note 64 [c] 

17. In Florida 

(1) As to real estate other than 

a homestead, the "children oi their 
descendants" of a male parent are 
his "heirs," under Gen St 1906 2295, 

but as to the homestead real estate, 
if there are no children of the owner 
at his death, and if he h*aves a wife 
surviving him, she takes the entire 
property, under § 2297 —Rawlins v, 
Dade I^umber Co , 86 So 334, 80 Fla 
398 

(2) The title to a dec'cased person’s 
homestead descends to the widow 
taking a child's part and to the 
heirs and neither can be lawfully 
divested of such title, or acquire 
anv better or dlffercTit title bv pro¬ 
ceedings in the county judge’s (’ouit 
acting as a court of probate—Spil- 
zer V Branning, 190 So 516. 139 Fla 
259—.Spitzc'r V 13ranning, 184 So 770, 
135 Fla 49 

(3) A widow to whom testatoi’s 
homestead was set apart as her 
child’s pnit tiUhough with accpiiPs- 
cenc(' of tcst.itor’s heir, took only an 
undivided one-half interest therein 
--Spitzer V Planning, 190 So 516, 
139 Fla 269 

(4) Under FompGenU 1 927 §4 

5484, 5 493, 5496, where hc'ad ot fam¬ 
ily owning homestead dies leaving 
child survivinR widow-^ who does not 
within time limited eh'et to take 
child's part will be confined to om- 
third dower inteiest for life* in the 
homestead—Fhurcb v Lee, 13C So 
242, 102 Fla 47S 

18. Nev —Smith v Shrieves, 13 Nev 

303 

29 (^J p 1016 note 56 

19. Where no children survive, the 

(*ntiic tee of th( boim ste id estate 
of the deceased husband vests in the 
suiviving wif(‘. fiec' tiom till claims 
against the estate except such as are 
specific ally mentioned bv tin statute 
— Fullen V Sullivan 199 NW 760 
51 NI) 384—29 FJ p 1016 note. 57 
[a] (1) 

'Wliere children also survive, the 

fee does not vest in th(' surviving 
wife, but she takes tin c'state for life 
or years as provided bv sttitute — 
O’llare v Bismarck Bank, 178 NW 
1017, 4 5 ND 641 

When the wife owns the home¬ 
stead, her title and her exe'mption 
right art' not affected by the death 
of her husband While she t'on- 
tinucs the head of a family and re¬ 
sides in her home, it is exempt — 
O’Hare v Bismarck Bank, supra 

20. Homestead set apart to surviv¬ 
ing spouse vests a fee simple estate 
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in Utah,22 and in Vermont.25 
By other homestead laws the wife, or under some 
statutes the surviving spouse, is given a life estate 
or an interest in the nature of a life cstate2^ which, 
under some provisions, becomes absolute on the 
death of the surviving spouse before proceedings to 


set It apart.25 Under some statutes the surviving 
spouse has a mere right of occupancy26 terminable 
on remarriage,2'? or a life estate on condition sub¬ 
sequent that the spouse does not remarry, 28 or the 
right to use the homestead as long as the spouse 
occupies it in person or by tenant 29 In the case 


—Banfleld v Small, 8 P 2d 77<). 139 
Or 131—In re Iltz’s Estate, 202 P 
409, 104 Or 59—29 CJ p 1016 note 
58 [a] 

21. SC—Price v Price, 22 S E 790, 
45 SC 57 

29 CJ p 1016 note 59 

22. Utah—In re Bedford, 95 P 518, 
31 Utah 21, 16 I-. B A .N S , 728, 16 
Ann Cas 118 

29 CJ p 1016 note 60 

23. Vt —Day v. Adams, 42 Vt 510 

24. Ark—Sheppard v Zeppa, 133 S 
W 2d 860. 199 Ark 1—Butler v 
Butler, 2 S AV 2d 63, 176 Ark 126 

Minn—Kohrt v Mercer, 282 NW 
129 203 Minn 494—In re Lee, 213 
NW 73‘6, 171 Minn 182—St Denis 
V Mullen, 196 NW 258. 157 Minn 
2G6—Snortum v Snortum, 193 NW 
304, 155 Minn 230 

Mi‘^s~-Bohn V Bohn, 5 So 2d 429, 193 
Mis'? 122, appeal dismissed 62 S 
(M 1281, 316 US 646, 86 L Ed 
1730 

29 C T p 1016 note 63 

Xa Iowa 

(1) The Tiffht of the surviving' 

spouse to continue in posso'^sion and 
o(cupantv of the homestead under 
Code § 1014 5, Is a more personal 

right to possi'ss and occupy the 
^)r^ misps hut IS unaccompanied lo 
anv title ot projiertv interest II does 
not accrue on the death of defeased, 
nor IS it enlarged or otherwise affect¬ 
ed by his or her death—(’'rouse v 
Oouse, J59 NW 4 11, 219 Iowa 7 56— 
Voris V West, 162 N W 836, ISO Iowa 
138—29 C J p 1016 note G3 |el 

(2) Tht right ol the surviving wife 
under (’'odi* J} 10145 to occupy the 
honu'stead is a temporary right and 
has been compared to the y\ idi»w’s al¬ 
low ante—Crouse V Ciousc, supra 

(3) The posses«-ion given to a 
siiouse under Code § 10110, providing 
that the survivor may elect to retain 
the homestead tor life in lieu of a 
distr ibutivt* share, is a life estate — 
Crouse V Crouse, supra 

(4) Election hetw«*tn homestead 
and distributive share set supia § 252 

In. N'ehraska the homestorid estate 
descends to tiie '•urviving spouse for 
life, and heirs of the owner take the 
remainder in fee 

US—Polsky V Continental Nat 
Bank of Lincoln, CCA Neb., 110 F 
2d 50 

Neb—Cordon v Gordon, 299 NW 
515, 140 Neb 400—Battels v See- 
fua, 273 N W 486, 132 Neb 811— 
In re Lewis, 263 N.W. 480, 130 Neb 


62—In re Freling’s Estate, 230 N. 
W 443, 119 Neb 605 
29 C J p 1016 note 63 [gl. 

In TenaesBee before allotment of 
homestead to a widow she has a 
mere right which does not rise to the 
dignity of an estate, but after allot¬ 
ment either by operation of law when 
the lands are worth less than the 
statutory limit or otherwise where 
they are worth more, it becomes a 
life estate—Hutcheson v Hutcheson, 
113 SW2d 886. 176 Tenn 468—Bow¬ 
man V Bowman, 77 S W 2d 456, 168 
Tenn 281—Carey v Carey, 43 SW 
2d 4 98, 163 Tenn 486—29 CJ p 1016 
note 63 [i] 

In Texas 

(1) Bight of surviving spouse to 
occupy home place as a homestead 
IS not an “estate ’’—Dakan v Dakan, 
83 S W 2d 620. 125 Tex 305. affirm¬ 
ing. Civ App . 62 S W 2d 1070—White 
V Glenn, Civ App, 138 S W 2d Oil, 
error dismissed, judgment correct 

(2) The right of a surviving 
spouse in homestead is more than a 
mere right of possession and occu¬ 
pancy and 1ft an estate in the nature 
of a life estate, the right encompass¬ 
ing every element of a life estate (se¬ 
ated bv operation/-of law—Sargeant 
v Sargeant, 15 S^W 2d 589, 118 Tex 
343, answering certifled questions. 
Civ App. 19 SW2d 382—White v 
BlOf kman, Civ \pp , 168 S W 7d 531 
—Petrus V Cage Bros , Civ App , 128 
S W 2d 537, error refused 

(3) A wife, on the intestate death 
of her husband, whose only heirs 
wi^re his wife, a brother and four 
ciiildrcn of a deceased brother, ac- 
quirtd an undivided one-halt interest 
in the homestead and a homestead 
estate in the other one half termin¬ 
able on her death or abandonment of 
such homestead right—Shtlton v 
Piov^idencc Washington Ins Co, Civ 
\pp , 131 S W 2d 330 

25 Minn—Nordlund v Dahlgren, 
153 NW 876, liO Minn 462 

2B ST)—In re Clouse’s Estate, 257 
N W 106, 61 S D 147 
Toimination of homestead right on 
cessation of occupancy see intia ^5 
272 

27. Va—Murphy v Richmond, 69 S 
E 415, 111 Va 459 

29 C.1 p 1017 note 65 

28. Wis—In re Sydow, 154 NW 

371. 161 Wis 325—Ferguson v 

Mason, 19 NW 420, 60 Wis 377 

29 CJ p 1017 note 66 

Remarriage of surviving spouse as 

759 


affecting homestead rights see su¬ 
pra §9 253, 260 

Xa MIbbouxI 

(1) Under the later statute, and 

under some of the former statutes, 
the widow, takes a conditional life 
estate on the death of her husband, 
subject to be defeated on remarriage 
—Hall V Hall. 145 S W 2d 762, 346 
Mo 1217—Maupin v Longacre, 288 
SW 54. 315 Mo 872—Falvey v 

Hicks, 286 SW 385, 315 Mo 442— 
Moore v Mansfield. 286 SW 353— 
Martin v Martin, 285 SW 92, 313 
Mo 476—29 CJ p 1017 note 66 [b] 
( 1 ) 

(2) The homestead right of the 
widow IS not a mere privilege or 
exemption but the homestead be¬ 
comes a vested estate in the lands, 
vesting immediately on the death of 
the husband —Hall v Hall, supra— 
Brewington v Rrewlngton, 109 SW 
723, 211 Mo 48—Bank of Hartsburg 
v Sapp. 73 SW2d 294, 228 Mo App 
784 

(3) Under statutes formerly In 
force the widow acquired the fee 
simple title of the husband, at least 
after the children had attainc'd their 
majority—Overfield v Oveifield 30 
SW2d 1073, 326 Mo 83—Willoughby 
V Brandes, 297 SW 54, 317 Mo 514 
— Tennmgs v Cherry, 257 SW 138. 
301 Mo 321—29 CJ p 1017 note 66 
[bj (3) 

29. US—In re Gibson, D C Ky , 33 
FSupp 838 

Kv—Foreman v Cook, 127 S W 2d 
856. 277 Kv 812 -Berger v Berg¬ 
er, 9 4 SW2d 618, 364 K\ 225— 
I’arkey v Arthur, 5J S W 2d 921, 
245 K> 525—Ltar v Lear, 2S S 
W2d 32, 234 Ky 369—Shields v 
Parsons, 18 S W 2d 961, 2J0 Ky 

113—Hager v Vincent, 15 S VV’2d 
4 26, 2 2S Kv 58 9—Rowe v Blair, 
299 SW 571, 22J Ky 685—Brand¬ 
enburg V 1'etr‘oleum Exploration, 
291 S W 75 7, 2IS Ky 557. 

29 ("J p 1017 note 67 
In Oklahoma 

(1) Statutory right of surviving 

spouse to otcupy homeste.id premis¬ 
es during his or her lite is exclusive 
and ift purely optional with isurviv- 
ing spoust —Sharp v Jones, 43 I’ 2d 
427 171 Okl 171 

(2) The right is not a life estate 
or an\ inteiest in the property, but 
is merely the right to c'ontinue to 
possess and occupy the premises as 
a home—Pence v Cole, 205 P 172, 
85 Okl 69—Bacus v. Burns, 149 P 
1115, 48 Okl. 2S5. 
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of minor children it has been held that they take 
an estate for years^® which, as shown infra § 274, 
IS determinable as to each minor on attaining his 
majority. 

c. To Constituent Member of Family 

In Texas, If a constituent member of the family sur¬ 
vives after the death of the head of the family, the 
homestead Is secured to the use of such survivor free 
from the general claims against the estate and debts of 
such survivor. 

In Texas, under Const art 16 §§ 50-52 and the 
statutes, after the death of the head of the family, 
if a constituent member of the family survives, the 
homestead is secured to the use of such survivor as 
fully as It had been during the lifetime of de¬ 
cedent,and passes to such survivor free from or¬ 
dinary claims against the estate^- and free from the 
debts of the suivivor,33 and, as shown infra sub¬ 
division d of this section, it remains exempt in the 
hands of the heirs after constituent members of the 
family cease to occupy it The homestead right 


inures only to such survivors as are embraced with¬ 
in the statute If no constituent member of the 
family survives, the homestead becomes subject to 
decedent's debts, although he may have left chil¬ 
dren not constituent of the family.^B 

d. To Heirs or Issue 

Homestead property descending to the heirs of the 
decedent is not exempt from the debts of the decedent 
unless the homestead exemption is continued in favor 
of the heirs by constitutional or statutory provisions. 

Realty descending to heirs generally is liable for 
the debts of the ancestor, see Descent and Distri¬ 
bution §§ 116-138, and with respect to homestead 
realty this rule obtains where the homestead pro¬ 
visions or other statutes do not continue the ex¬ 
emption of the deceased homesteader in favor of 
his heirs However, under the homestead laws 
of some jurisdictions, the homestead passes to the 
heirs exempt from the ancestor’s debts, and, under 
others, from the antecedent debts of the heirs al¬ 
so 37 


(3) Nevertheless, in deternniunK 
the riKhts of a survivinff wife to 
rovallies from an oil and paa lease 
executed during: her husband’s life¬ 
time, she has been regarded as a 
life tenant 

US—Baze v Scott, D C Okl , 24 F 
Supp S06 

Okl —Lawlev v Richardson, 223 P 
156, 101 Okl 10, 43 ALR 803 

(1) Kipht of widow to royalties 
from oil and t?as lease see infra sub¬ 
division e (2) of this section 

30 . Mo—Hall V Hall, 145 S W 2d 
752, 3 16 Mo 1217—Moore v Mans¬ 
field, 2S6 SW 353 

31 . Tex —Sakowllz Bros v McCord, 
Civ App , 162 S W ‘.’d 437 

20 CJ p 1017 notes 71, 70 [a] 
Homestead liiJrht of surviving: wife 
or husband see supra §§ 24J, 259 
Waiver of homeBtead rifflit 'by con- 
stltuent member 

Agieenient signed hy an unmarried 
daughter, who survived the death 
of her parents, to have partition 
made bv trustees or attorneys eflect- 
ed a waiver or surrender of any 
prefvisting homf stead claim —Duvis 
\ DaMs Tt \ C.v App , 41 S W 2d 417 

32 . v NiMo, 8 H W 2d 

633. 117 Te\ 474, '66 ALR ')16. 
rnoditNirig (\)m \pp, 202 S W 178, 
rc'v» rsing (’’iv A}>p , 286 S W 298— 
Sbnw \ Siihi, t’lv App , 81 S W 2d 
182 Hall v Morion, Civ \pp , 39 
SVV2d J9 rj p 1017 note 72 

Sale of homestead by personal rep- 
resentatne under order of court 
see Executors and Administrators 
§ 552 

33 . Unmarried adult daughter 

As long as unmarried adult daugh¬ 
ter continued to occupy and claim 


homestead premises as her homo 
which had come to ht'r bv desetmt 
from her rnolheT, it was not subiect 
to forced sale for piymcnt of daugh¬ 
ter's general unsecured debt, or to 
satisfy an involuntary lien arising 
Lheicfrom —Reconstruction Finance 
Corporation v Burgess, Tex Civ App 
155 S W 2d 977, error refused 

34. Tex—Tluov v Warner, 77 SW 
2d 201, 124 Tex 252, affirming 

Warner v Hue\, Civ App , 29 SW 
2d 452 

29 CJ p 1017 note 71 [a3-[f] 

Unmarriad adult daughter who re¬ 
mains continuously with “family’’ is 

as much a component member there¬ 
of for homestead purposes as is the 
husband wife or nnv minor child — 
Reconstruction Flnanoe Corporation 
V Burgess, Tex Civ App , 155 S W 2d 
07 7, error refused 
Daughter, who had been married 
and had left her husband and re¬ 
turned and kept house for de< edent 
but was not divoiced, is not an un¬ 
married daughter within a statute 
providing for the setting aside of 
the homestead to the widow, minor 
children, and unmarried daughters 
rem,lining with the family —Wilkins 
v Briggs, 107 S W 135, 48 Tex Civ 
App 506 

Stepdaughter of decedent is not 

“daughter" within homestead exemp¬ 
tion statute, and hence unmarried 
stepdaughter, although continuing 
after mother’s death to reside as 
member of family on stepfather’s 
homestead, could not prevent sale 
through administration of stepfa¬ 
ther’s lnt< rest to satisfy stepfather’s 
debts incurred after his wife’s death 
—Huey v Warner, 77 S W 2d 201, 124 
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Tex 252, affirming Warner v Huev. 
Civ App , 29 S W 2d 152 

35. Tex—Burns v Jones, 37 Tex 50 
—Kay V Thompson, Civ \pp , 40 
S \\ 2d 884 afflimed Thompson v 
Ka>, 77 SW2d 201, 124 Tex 252-- 
Ilollnnd V Swilley, Civ App, 268 
S W 758 

36. Okl — Manning v Doscher, 20 P 
2d 9(.6, 96S. 167 Okl 3GS 

Course of descent of homestead prop¬ 
erty general]\ sec supra § 2 12 
Right of surviving children to home- 
sl(‘ad right see .supra § 255 et scq 
Rights of heirs as agiinst homestead 
rights of survu mg spouse and 
ehildnn see supra § 264 

37. In Oklahoma 

(1) On the death of a homesteader 
having no suiviving spouse or minor 
child, the pioperty in the hands of 
the heirs is subject to lln* debts 
against decedent’s estate—Manning 
V J)osc her, supra 

(2) Where the homesteader leaves 
a minor child and the proiiate home¬ 
stead vests in him, the property de¬ 
scends to him forever fret from the 
debts of the homestividcr so that 
even after the child attains his ma- 
inrilv the property is not liable foi 
decedent’s debts —Ringer v Byrne, 
80 1* 2d 212, 183 Okl 16—First Nat 
Bank v. Scott, '62 F 2d 511, 178 Okl 
176 

(3) The filing of documents in the 
county court signed by a widow and 
by her attorneys listing homestead 
property and reciting that it was 
property of estate and that widow 
was without property of her own did 
not estop heirs of widow to assert 
homestead rights in property as 

I against special administrator of es- 



40 C.J.S, 


HOMESTEADS 


§ 265 


In Florida, under Const, art 10 § 2, the home¬ 
stead exemptions inure to the benefit of the widow 
and the heirs of the party entitled to such exemp¬ 
tion free from the debts of the ancestor except 
those debts, if any, which are specified in the con¬ 
stitution as not being subject to homestead exemp¬ 
tion 

The title of the heirs is derived from the laws of 
inhci itance,^® but the constitution annexes the inci¬ 
dent that the homestead inheritance is free from li¬ 
ability from the debts of the ancestor.^^ Nothing 
inures to the heirs under the constitutional provi¬ 
sion except an exemption from debts The pro¬ 
vision is applicable only when the estate of the 
owner in the homestead land does not terminate 
before or at his death ^2 Where the property con¬ 
stituting the homestead is owned by the husband and 
wife as tenants by the entireties, on his death the 
whole title vests in the surviving wife and no home¬ 
stead exemption inures to the heirs since they have 


no estate or interest in the property ^3 home¬ 
stead property passing to the heirs of the husband 
on his death is subject to the widow’s dower, and 
to her right to take a child’s part and her quar¬ 
antine right.**^ 

The constitutional exemptions inure to the heirs 
and not to the children as such The benefit of 
the provision is not limited to heirs who are minors 
or dependents*® but mures to adult heirs as well as 
to minor heirs,to nonresident heirs,*3 and to 
posthumous children as heirs, *3 and it accrues to 
the heirs notwithstanding the deceased head of the 
family had not resorted to the statutory method of 
defining and placing on record a description of the 
property which he intended should constitute his 
homestead 

The rights of the heirs are not affected by a 
morlgdgc®^ or by a devise®^ of the homestead prop¬ 
erty by the widow; nor are they affected by her 
election tn take a child’s share of her husband’s 


tate in absence of showing- of reli¬ 
ance to detriment of special admin¬ 
istrator - Ringer V Byrne, supra 

In Oregon 

(1) Homestead property unless de¬ 
viled or conveyed descends to the 
heirs and their title is not divested 
until a homestead is set apart by the 
piohate court—In re Potter's Estate, 
59 PLM 253. 154 Or 1 RT—Mansfield v 
Hill. 107 P 471, 56 Or 400, modified 
on other grounds 108 P 1007, 56 Or 
400 

(2) For a period of time, however, 
resulting from a change in the statu¬ 
tory law of the state, Iho court was 
without Tunsdiction to set aside a 
homestead for the surviving spouse 
or minor children and the homestead 
dost I nded to thp hens of the de¬ 
ceased spouse—Overland v Jackson, 
275 P 21, 128 Or 455—Slattery v 
Newell, 3 16 P 268, 115 Or 22 

In. Wisconsin 

(1) Tht operation and effect of the 
statute lb to give the heirs a vested 
estate in the iiorrioste.id at the death 
of the owner, subject to the condi¬ 
tional life estate of the widow, the 
vesting of the estate is not post¬ 
poned until death or remaruage of 
tile widow—In re Christianson, 155 
NW 315, 161 Wis 611 

(2) The proceeds of the home«;tead, 
wlien It liecomes necessary to sell it 
to satisty any mortgage or lien upon 
it, are, alter the discharge of such 
nior tgage or lion, to be distributed to 
the heirs according to law and are 
not subject fo the general debts of 
the estate jf deceased dies Intestate 
without a family, and, where the 
homestead consisted of forty acres 
of land, the exemption as to thirty- 
five acres which constituted a part of 
the homestead Is not lost in conso- 


qucnco of the devise of five acres, in¬ 
cluding the dwelling, bv the testator 
—Johnson v Harrison, 41 Wls 381 

(3) Under St 1929 § 49 25 the 

homestead in the hands of detedenl ^ 
heirs is liable to couiUv ftir advuni- 
e.s made as an old age pension — 
In re Wickesherg's Estate, 244 N W 
563, 209 Wis 02 

38. Fla—Cumberland &. I.«ibertv 
Mills V Kfggin, 3 90 So 492. 3 39 
Fla 133—('hurch v Lee, 136 So 
242, 102 Fla 478 

29 C .1 p 1018 note 83. p 1011 note 67 

Cal 

Ilomecstead exemption inuring to 
widow sec supra 243 
Relra of survlvixig wife 

If widow, having fee bv survivor¬ 
ship under estate by entireties, ac¬ 
quires and retains homestead ex¬ 
emption rights in the property after 
husband’s death, such exemption if 
existing at her death, inures to her 
heirs—Knapp v Fredrickson, 4 So 
2d 2J1, Its' Fla 311—Noinian v Kaii- 
non, 182 So 903, JJ3 Fla 710— 
Monendoz v Rodriguez, 113 So 221, 
306 Fla 214 

39. Fla—McEwen v Larson, 185 So 
866, 136 Fla 1—Menendez v Rod¬ 
riguez, 143 So 223, 106 Fla 214— 
Hinson v Booth, 22 So 687, 39 Fla 
333 

29 C J p 1038 note 83 
Course of descent of homestead gon¬ 
er ally see supra § 242 

Right of heirs to 'bring' ejectment 

Fla —Bar* o v ICennell, 5 So 9, 24 
Fla 378 

40 . Fla—Moore v Pnee, 123 So 
768, 98 Fla 276 

29 C J p 1018 note 85 

41 . Fla—Moore v Price, supra 
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42. Fla—Menendez v Rodriguez, 
3 43 So 223, 106 Fla 234—Lang v 
Kennard. D1 So 372, S3 FU 395 

43. Fla—Knapp v Predntksen, 4 
So 2d 251 148 Fla 311—Norm.in v 
Kannon, 3 82 So .903. 3 33 Fla 73 0 
—Menendez v Rodriguez, 143 So 
223, 106 Fla 214 

Tenancy bv entirety see the CJS 
title Husband ond Wife 5 34, also 
30 C J p 561 note 66 et seq 
44L Fla —Moore v Price, 123 So 
768. 98 Fla 276 

45. Fla--Spit zer \ Branning, 184 
So 770, 135 Fla 49 

46. FJa —Cumberland ^ Liberty 
Mills V Keggin, 190 So 492, 139 
Fla 133 

47. Fla —Cumberland & Lib* rlv 
Mills V Keggin, supra—Churcli v 
Lee, 136 So .242, 102 Fla 178-- 
Miller V Fineg.in, 7 So 110, 26 
Fla 29, 6 LR V 813 

■‘aeln’’ Includeff adult grandcon 
Fla—Miller v Pinegan, supra 

48. Fla—Stull v Beatty, 9 So 4, 
27 Fla 426 

49. Fla--Shone v Bellmoro, 78 So 
6(K1, 75 Fla .515 

50. Fin - Bak*‘r v State. 17 Fin 
406 

51. Fla—Wilson v Fridonliurg, 19 
Fla 461 

Furchase.iuoney' mortgage ezecut- 
ad by remarried widow of deceased 
vendee, who had acquired homestead 
lights in mortgaged land under cxec- 
uterv contract of sale, could not con¬ 
stitute superior lien on property' as 
.against interest of vendee’s children 
—Nelson V Dwiggins, 119 So 613, 
111 Fla 298 

52. Fla—Caro v. Caio, 34 So 309, 
45 Fla 303. 
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estate in lieu of dower The rights of heirs of 
the homestead owner are not affected hy a convey¬ 
ance of the homestead in which both parents did 
not join On the death of the head of a family, 
the heirs are necessary parties to proceedings af¬ 
fecting the homestead 

In lozm, where there is no surviving husband or 
wife, under the statute the homestead descends to 
the issue of either husband or wife according to 
the rules of descent unless otherwise directed by 
will and where it descends to such issue it is held 
by them exempt from any antecedent debts of their 
parents or their own, exce])t those of the owner 
thereof contracted jnior to its acquisitionThe 
homestead property in the hands of the issue is ex¬ 
empt from the debts of the ancestor^^'^ and also from 
their own antecedent debts 

The statute is operative in favor of adult heirs*'**^ 
and of heirs who reside in another state The 
exemtition of the heirs is not because of <iny home¬ 
stead light of their owm, but is founded on the an¬ 
cestor’s homestead right Where the homestead 
terminates before the death of the .incestoi 
the ancestoi abandoned the homestead before his 
death,the hen’s exeiniition is lost The exemp¬ 
tion .IS to the ancestor’s debts docs not include debts 
which might have been enforced .igainst the home¬ 
stead in the h.inds of the ancestor 


Where there is a surviving spouse the privilege 
of exemption of the homestead for liability for 
debts of the heir does not exist,®® and the fact that 
the surviving spouse elects to take a distributive 
share docs not affect the operation of this rule,®® 
on the other hand, although the surviving spouse 
elects to take a distributive share instead of home¬ 
stead, the homestead will descend to the heirs free 
from the debts of the ancestor,®’^ and this is also 
the case wdicre the surviving spouse loses or waives 
the right of occupancy or abandons the homestead ®^ 
Where a homestead is transmitted by devise to one 
of several of testator’s children, it has been held 
that the devisee is not entitled to an exemption as 
to his antecedent debts, under these circumstances 
the statute is not operative to give an exemption 

In Nebraska the statute vests the homestead in 
the surviving s])ousc for life and theieafter, in the 
absence of testamintary disiiosition, in di cedent’s 
heirs'^® Heirs include either direct or collateral 
heirs 71 

Tn the absence of a wall the heirs take a vest¬ 
ed remainder in fee, sub)ect to the life estate of 
the surviving spouse, if any,7- and exenijit from 
any li.ibility for the i)ri>ment of debts existing 
against either the husband or wife* at the time of 
his or her death except sueh as are spici<Ll]> provid¬ 
ed for by statute ,7*^ and this right of the heirs is 


53 Kin—Alillt'T V FinoR.in, 7 So 
11(1 UC. Fla 20, 6 Lit A 8n 

54. Flti -Hunhin*^^^ v Stone, 84 
So ir.l 7‘) Fla 157 

55. FI i - W’^ilson \ Fndi'ribm^, 19 
Fla 4(.l 

56. Iowa—Oskaloosa Nat Rank v 
Jaimson JlS N W 29 JO, 5 low a 149 
—K'n/or \ Stophons, 9b N W S5S 
12J Iowa 347 

J9 C I p lOlS note 95 
Exemption whore homestead devised 
\Vh( re tho homt stead eloviMod to 
the hojT,s ttu- stalute oxompting: tho 
piomists in the hands of the 
IS inapplif able --What CIuot Fust 
Nat Rorik v Willie, 87 N \N 734, 113 
Iov\a 77 

Where the ancestor was wlthont 
title to the hotnesleid, tht heirs do 
not take the homestead by deseont — 
Mann v Nies, 238 NW 601. 213 

Iowa 121 

67. I OW .1 -Southwick v Strong?, 255 
NW 523 21S Iowa 135 
29 C J p 1018 note 9b 
Heirs of widow holding fee by devise 
Homestead property which on 
death of owner passed to his widow 
in fee under will, on death of widow 
intestate, was not liable ,n the hands 
of her heirs at law for his debts, 
from which It was exempt in her 


hands—U h<‘eler v Meyer 206 NW 

lOL. 201 Iowa 59 

58 Io^^a —Oskaloosa Nat Rank v 
J imison 218 NW 29 j()3 Iowa 

319—Arispe Bank v \\ < r ru i, 207 
NW 57S 201 Iowa 484~I)<*vei v 

Tuir-tr, 205 N AV 735 200 Iowa 92b 

29 r J p 1018 note 9b 

59. Iowa—Mapuir«^ v Kenm d> 59 
N W 36. 91 Iowa 272 

60. Iowa—MaKuire v Kennedy, su¬ 
pra. 

61. Iowa—Kile v Kile, 4 1 NW 716. 
79 Iowa 4 91 

29 C I p Kill note 60 [a] (2) 

62. Iowa — Rolnar v Solnar, 216 N 
W 288, 205 Iowa 701 

63 Iowa — Raker v .Tamison, 36 N 
W 64 7, 7 3 Iowa 698 

64. 1 owa—Moningea v Rariisey, 4 8 
Iowa 3bS 

65. Iowa—Voris v West, 162 NW 
836, 180 Iowa 138 

29 C J p 1018 note 4 

00. Iowa—Voris v West, 162 NW 
8.36, 180 Iowa 138 

Flection between homestead and dis¬ 
tributive share see supra § J262 

67. Iowa—In re Coulson, 64 NW 
755, 95 Iowa 696 

68. Iowa—In re Guthrie, 167 NW 
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GO 1 183 lowa 851—Zwitk v Johns, 

56 N W bb3, 8 9 Iowa .350 
29 C J p 1018 note 7 
69- low^a—R k ( V Riiikhail 107 N 
W 308 1 50 lowa 520 

70 . Nel) —Gordon Gordon, 299 N 

W 513 110 N(h 100 

29 r 1 p 1018 note 10 
(X’oirsr' of descent of homr stead prop- 
Mtv ^.ener.TlIv see supra § 212 
Words “lus or her heirs*’ in ftrinier 
sLcitutts ?( foiled to the heirs of de- 
(edent and not to those of tin sur¬ 
vivor— Fort V (’ofik 90 NW (.34 .3 

Neh , Unof , 12—Sihinbr \ Hanna, 
4 7 NW 932, 31 Neb .307 

71 . Neb—In re Frt line’s Est.Ue, 230 
NW 44.3, 119 Neb (>()3—Jurfson a 
G roighton, 128 N W 651, 88 Neb 
.37 

72 . Neb—In re Prelmg’s Estate, 230 
NW 443, 119 Neb 605 

29 C J p 1019 note 13, p 1016 note 63 
[Kl 

73 . Neb — Douglierlv v While, 200 
NW 884, 112 Neb 675, 36 A L R 
425 

29 C J p 1019 note 13 
jILllowauoe made by probate court 
to decedent’s widow was a debt 
against decedent’s estate, but could 
not be satisfied out of decedent’s 
homestead valued at less than two 
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not affected by the fact that the surviving spoiise 
failed to occupy the property as a homestead after 
the owner’s death,or by the fact that decedent 
died leaving no surviving spouse,although where 
the surviving wife acquires the fee by devise from 
her husband and fails to acquire a homestead in¬ 
terest in her own right, her heirs on her death do 
not succeed to any homestead right which would 
exempt the pro])erty for the debts of the surviving 
wife incurred after the decease of her husband 

During the existence of the life estate of the 
surviving spouse the heirs may maintain an action 


to quiet title or remove a cloud there from. ^7 

In Texas, under Const, art 16 § 52, a fee simple 
title vests in the heirs of the homesteader as pro¬ 
vided by the statutes of descent and distribution,78 
subject to the homestead rights of the surviving 
spouse or constituent members of the family of de¬ 
ceased 79 The title of the heirs cannot be divested 
except by their voluntary action 

Where the property remains and retains its home¬ 
stead character after the death of the husband and 
wife, because constituent members of the family 
survive who are entitled to its use, see supra sub- 


thousand dollars—Gordon v Gordon, 
2^)9 NW .'ilf), 140 Neb 400 

74 . Nob—Coolpy v Jansen, 74 N W 
891. r>4 Neb 38 

75 . Neb—U S Nat Bank of Oma¬ 
ha V Simonds, 274 NW 187. 133 
Neb 42—Dougherty v While, 200 j 
NW 884. 112 Neb 675. 36 ADR 

4 25 

76 . Neb—In re Lpwi*^. 263 N W 4 80. 
1.30 Neb 62, exp^e.s^lv di.safllimint? 
eoTjttar\ dw la in In re FTeling'*^ 
Estate, 230 NW 443. 119 Neb 60.5 
and Tudstm v CieighLoii, 128 N W 
651, 8S Neb 17 

77 . Neb —Hobson v Huxtable, 116 
N W 27S, 79 Neb 3411 

78 . Tex —Waid v Hinkle. 8 S W 2d 
611, 117 Tex 566, rov'eTsing, Giv 
App , 252 S W 2 t6—Retonsli uction 
Financp Goi poi .ation v Burgess, 
Giv App 15.5 S W 2d 977, error re¬ 
fused—Shelton V Providence 
Wa»^hingt(>n Jns Co Civ \pp, 1">1 

5 \V 2d 330—Lvne v Ptinhandle 

Const Co Civ \pp , 114 S W Jd 

119,5, error dismissed—Greene v 
(’’ass (’’onnlv State Bank, Civ App, 

7 S W 2d 620 

Children’s right to homestead see su¬ 
pra 255 

Course ol destent of homestead prop¬ 
erty gerieriilJ> s( e supra ^ 212 
Stepdauerhter was not “heir’* of 
stepfather, and therefore not entitled 
to homestead claim iii deceased step- 
lather’s estate—Warner v Huey, Civ 
App, 29 S W 2d 452, afllrrned Huey v 
Warner, 77 S W 2d 201. 124 Tex 252 
Prior to adoption of Const, art 
16 § 52 the title to homestead prop- 
e^(^, when set aside to the widow 
and minor childien, v'ested ahsolutcU 
in them, to the exclusion of adult 
children One purpose of the section 
was to change this rule and permit 
adult children to inherit an interest 
in the homestead property, subject to 
the right of the surviving husband 
or wife and minor children to oceup\ 
and use it as a homestead—Rettig 
V Houston West End Realty Co , Tex 
Com App, 264 SW 765, affirming 
Rettig V West End Realty Co, Civ 
App , 211 S W 614. 


Disposition without consent of other 
spouse 

Where land belonged to, and was 
part of, the homestead of a deceased 
husband, and was disposed of with¬ 
out the wife’s consent, the Tulrs have 
rights therein apart from anv which 
they might claim through an admin¬ 
istrator—Norris v Duncan, 21 Tex 
694 

79. Tex—Milner v McDaniel, 36 S 
W 2d 992. 120 Tt x 160, afllrming 
McDaniel v Milner, Civ App, 19 

S VV 2d 126—Grcenawalt v Cun¬ 
ningham. Civ App 107 S W 2d 3099 
—M< Cusker v Field Civ App , 76 S 
W 2d 816—Knv v Thompson, Civ 
App. 10 S W 2d 884, attirmed 
Thompson v Kav, 77 S W 2d 201 
124 Tt X 252 —Oakwood Stale B.ank 
of Oakwood v Durham, Civ App, 
21 S VV 2d 586—Done Star Gas Co 
V Meyer, Civ App, S VV 1110 
29 CJ p 1017 note 77 
Homestead right of 

Const!tin ut member see supra sub¬ 
division c of thus se< tion 
SuiMMiig sptiust .see supra H 243, 
259 

Interest is merely right in remain, 
der without right of possession and, 
in l.iw, not in possession—Johnst)n 
V I'ltispti Stale Bank, Civ App, 125 
S VV 2d 707. atllrmed 338 S W 2d 1117 
131 Ttx 677—Grecnawalt V Cunning¬ 
ham. Tex Civ App, 107 S W 2d 3 090 
Permitting heir to live on land 

(1) VV'’here surviving husband (on- 
linued to reside on homestead and 
iievei relinquished any specific in¬ 
terest in land to son, but peimittcd 
son to live upon land, son did not a< - 
quire .a homi'stead interest in land — 
(Jieenawalt v Cunningham, supia— 
Rettig v Houston West End Realty 
(^o , Tex (^om App , 254 SW 765, af- 
tirming Rettig v West End Realty 
Co, Civ App, 241 SW 614 

(2) Estate in remainder as sufli- 
cient to support claim of homestead 
see supra § 82 

Adult unmarried daughter 

(1) The title of the heirs is in- 
I ferior to the light of occupancy of 
I an adult unmarried daughter, a con¬ 
stituent member of the family, at 

763 


least where there are also minor 
children—Ward v Hinkle, 8 S W 2d 
641, 117 Tex 566, reversing Civ App , 
252 SW 236—Cline v Niblo, 8 SW 
2d 633. 117 Tex 474, 66 ADR 916, 
modifying, Com App, 292 SW 178, 
leversing. Civ App, 286 SW 298 

(2) Where, however, there are no 
minor children and no creditors as¬ 
serting rights In the homestead the 
homestead right of the adult unmar- 
ried daughter is not paramount to 
that of the heirs for the purpose of 
|)artition—Patton v B>rd, Tex Civ 
App, 75 S W 2d 456, error refused 

(3) On death of father, his inter¬ 
est in homestead properlv passed to 
heirs suhje(‘L to right of surviving 
wife to occupy it as hei home, and 
on wife’s death her interest in home¬ 
stead property passed to her heirs 
subject to right of unmarried adult 
daughter to occupy entire homestead 
until partition was effM'ted with her 
adult i>rothers and manu'd sister, 
and the unmarried daughter wms en¬ 
titled after partition to occup\ that 
part of homestead set aside to iier 
in tile partition so long as she Jived 
or desired to do so—Re( onstr iic tion 
Finance Corporation v Buigess, Tex 
Civ App, 155 S \\ 2d 977, crior re¬ 
fused 

(4) Partition on application of 
heirs see the CJS title J‘artition § 
J3, also 29 CJ p 10 59 note 4ll-p 1041 
note 87 

Fartitlou as couBtituting exchauge of 
lands 

Where, by pnititiori of land be¬ 
tween surviving husband and his 
children all but a i)artrtion of land 
designated as homestc'ad was given 
to (iiildren, and husi)and received 
rc*maindt r together with another trac t 
on v\lii(h he had executed deed of 
trust the lesult was iiut an e\- 
cli.ingc of portion of home.stead for 
the other tract—^Washington v Hug¬ 
gins, Tex Ci\ App , 10 S W 2d 140 

8D. Tex—Sakowitz Bros v McCord, 

Civ App , 162 S W 2d 4.37—Greene v 

Cass County State Bank, Civ App , 

7 S W 2d 620 

29 C J. p 1017 notes 76, 77. 
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division c of this section, it does not thereafter on 
their ceasing to occupy this relation go back into 
the estate for the payment of debts, but the title 
which vested on the death of deceased in the heirs 
continues free from all claims of creditors attempt¬ 
ing to subject It to forced sale except those claims 
specifically permitted by the constitution and stat¬ 
ute Where there is no remaining constituent of 
the family entitled to occiip> the homestead as such 
on the death of the husband or wife, it descends and 
vests in the heirs subject to the payment of debts 
of decedent ^2 

e. Incidental Rights and Liabilities 

(1) In general 

(2) Rents and profits 

(1) In General 

A person occupying a homestead by survivorship has 
certain rights and liabilities, and where his interest is 
a life estate the rights and duties of a life tenant are 
usually conferred and imposed 

The estate or interest of the survivor in the 


homestead usually carries with it such incidental 
rights as ordinarily accompany lawful possession or 
right to possession of the property.*^ He or she 
is entitled to the use and occupancy of the home¬ 
stead,*^ and is entitled to use a right of way ap¬ 
purtenant thereto Where the surviving spouse 
uses the rents in paying a community debt consti¬ 
tuting a lien on the homestead, he or she is entitled 
to reimbursement therefor out of the community 
estate The survivor may sue for breach of a 
covenant running with the land,*"^ and has such an 
interest as will enable him or her to maintain tres¬ 
pass against one who wrongfully enters upon the 
premises,** or sue for injuries to his or her en¬ 
joyment of the property by any wrongdoer ,** but 
a surviving wife is not a proper party to a suit be¬ 
gun by the husband and revived by his administra¬ 
tor, for damages in taking a part of the homestead 
for a right of way The survivor cannot defeat 
the rights of the heir 

Debts, charges, and expenses. Where the surviv¬ 
ing spouse occupies the homestead as a life ten¬ 
ant, the general rules pertaining to the liability of 


81. Tex—Milner v McDaniel 36 S 
W 2d 092, 120 Tex 160, afflrmins 
McDaniel v Milner, Civ App, 19 
SW2d 426—Cline v Niblo, 8 SW 
2d 633. 117 Tex 474, 66 ADR 916. 
modifying, Com App , 202 SW 178, 
rovcrslntr. Civ App, 286 SW 208— 
Johnson v Hampton, 8 S W 2d 640, 
117 Tex 580, reversing, Civ App, 
297 SW 891—Waid v Hinkle, 8 
S W 2d G41, 117 Tex 560, re\prsing. 
Civ App. 252 SW 230—Aman v 
Cox, Civ App, 164 SVV2a 744— 
First Coleman Nat Bank of Cole¬ 
man v Vaughan, Civ App, 139 S 
W 2d 870, error dismi.ssed, judg¬ 
ment cornet t—Panhandle Const Co 
v Head, Civ App, 134 S W 2d 779, 
erroi refused—McKelrov v Hamil¬ 
ton, Civ App, 130 SW2d 1114— 
Colehurn v Underwood, Civ App, 
53 S W 2d 331—Hudson v Hutch¬ 
inson, Civ App , 41 S W 2d 1013, 

error refused—McCanless v Dev- 
enport, Civ App , 40 S W 2d 903 — 
KIV V Thompson, Civ App 10 S 
\\ 2d 8S4, afllrmeU Thompson v 
Kav. 77 SW2d 201, 124 Tex 2:)2— 
li T Stanhy Mstate v First Nat 
li.ink, Civ App , 24 S W 2d 440, error 
refused—Greene v Cass County 
State Bank C^v App, 7 S W 2d 620 
29 C J p 1019 note 22 
Whether estate is solvent or in¬ 
solvent the title vests m the heirs 
free of claims of cre ditors—Wade v 
Scott, Tex Civ App 145 SW G?.")— 
Hoefling V Thulcme\er, Tex Civ App , 
142 S W 102 

Heir does not inherit homestead 
right, but takes such rujht by virtue 


of constitution and statute—Warner 
V Huey, Civ App , 29 S W 2d 452, af¬ 
firmed Huey V Warner, 77 S W 2d 
203, 124 Tex 252 

82. Tex—Thompson v Ka\, 77 S 
W2d 201, 124 Tex 252, affirming 
Kav V Thompson, Clv App, 40 S 
W 2d 884—Dngbrock v Haidusok, 
Civ App. 95 SW2d 520, error le- 
fused—Rhoades v Gay, Civ App , 
58 SW2d 3 53 

83 . Miss —Miera v Miers, 133 So 
133, ICO Miss 746 

29 CJ p 1019 note 28 
Tiansfer or encumbrance by sur¬ 
vivor see infra 285-288 
Widow has right to retain home- 
stead as it was during decedimt’s 
lifetime, and that is tiue even if de¬ 
cedent left children surviving liim 
—Bohn V Bohn, 5 So 2d 429, 193 Miss 
122, appeal dismissed 62 S (^t 1283, 

316 U S 646, 86 L Kd 1730 
Proving homestead right under plea 
of not guilty 

In a suit against the surviving hus¬ 
band for possession of the piopeity, 
his homestead rights may be proved 
as a matter of defen.se under a plea 
of not guilty—Thomas v Tylei, Tex 
Com Arip , 6 S W 2d 350, reversing 

Tyler v Thomas, Civ App, 297 SW 
609 

84. Okl—Lawley v Richardson, 223 
P 15b. 101 Okl 40. 43 ALR 803 

Tex—Gulf, C & S F Ry Co v 
Coffman, Civ App, 11 S W 2d 633, 
affirmed Coffman v Gulf, C & S 
F Ky Co, Com App, 23 S W.2d 

764 


304—Mattingly v Kelly, Civ App , 
124 SW 483 

^'Undlstarbed possession** 

Under statutes giving a decedent's 
widow the right of “undisturlied pos¬ 
session” or use of the homestead and 
piohiiiiting partition thereof during 
her widowhood, "undisturbed posses¬ 
sion” must be defined, not in terms of 
widow’s forbearance or patience, liut 
in terms of the legal right not to be 
subjected to the probuiiilitv or ijossi- 
bilitv of a challengi'd dominion — 
Bohn v Bohn 5 So 2d 429, 193 Miss 
122, appeal dismissed 62 SCI 1283, 
316 U S 046, 86 D Ed 1730 

85. Mass—Bodflsh v Bodflsh, 105 
Mass 317 

80. Tex—Mattingly v Kelly, Clv, 
App , 124 S W 483 

87. Ark—St Louis I M & S R Co 
V O’Baugh, 6 S W 711, 40 Ark 418 

88 . Ark—Little Rock & Fori Smith 
R Co V Dyer, 35 Ark 300 

89. Iowa —Cam v Chicago, R I 
& P R Co. 3 NW 736, 6 N W. 
268, 54 Iowa 255 

90 . Ala —f.^owan v Southern R Co , 
23 So 754, 118 Ala 564 

91 . Ky—Carter v Monarch, 188 S W, 
379, 171 Ky 345 

29 C J. p 1014 note 31. 

‘Where widow has only life estate, 
she cannot by sale affect the rights 
of heirs —Bishop v Johnson, 7 So 
2d 281, 242 Ala 551. 
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a life tenant to pay debts, charges, and expenses, 
see Estates §§ 48, 49, ordinarily apply.®^ 

Growing crops. When homestead is assigned to 
a widow while the crops growing at her husband’s 
death still remain upon the land, she takes the crops 
as against the decedent’s creditors and next of 
km 93 

Improvements and repairs Where the home¬ 
stead right of a surviving spouse is in the nature of 
a life estate, he or she is under a duty to make or¬ 
dinary repairs to the homestead and has no right to 
charge the heirs of decedent with such expenses ,9^ 
and he or she is not entitled to reimbursement by 
deceased’s heirs for expenditures for permanent im¬ 
provements made on the properly during the time 
the properly is occupied as a homestead,95 at least 
where such improvements are voluntarily made,9<» 
although It has been held that reimbursement may 
be had w'hcre such improvements were placed on 
the premises by the surviving spouse under the 
bona hdc belief that he or she W'as owner of the 
fee 97 

Insurance Where a surviving spouse occupies 


the homestead as a life tenant, such spouse is under 
no obligation to insure or to apply money received 
therefrom to rebuilding so that the heir may not be 
deprived of his inheritance 98 if the homestead 
passes to the widow in fee simple by allotment and 
IS subsequently destroyed, she owns the in*;urance 
money absolutely as against heirs and creditors 99 

IVa.ste The surviving spouse, occupying the 
homestead as a life tenant, may not permit waste 
of, or injure or permit injury to be done to, the es¬ 
tate of reversion ^ 

(2) Rents and Profits 

(a) In general 

(b) Rights of children 

(a) In General 

A surviving spouse Is usually entitled to the rents 
and profits of the homestead and as a life tenant may 
receive the profits of a mine or oil or gas well opened 
on the homestead during the lifetime of the deceased 
spouse 

As long as it remains the homestead and con¬ 
tributes to the support of the family the surviving 
spouse usually is entitled to the rents thereof as a 


92. Interest on encninbranoes 

Survivor is bound to pay the inter- 
e«.t on encumbrances 
Ill—Spiague V Beamer, 4!> Ill App 
17 

Mo—Maiuun v Bongacrc, 2.S8 S W 
51, 335 Mo 872 

Water rents 

I’aymrnt bv the surviving husband 
of water rents on the homestead in 
the possession of tenants is foi his 
personal benefit and the community 
estate is not rhargeahle therefor — 
Mattingly v Kelly, Tex Civ App , 124 
SW 483 

93. Tenn —Vaughn v Vaughn, 13 S 
W 1(I8‘), 88 Tenn 74 2 

Ownership ol growing eiops gener¬ 
ally see Crops {} 6 

94. S I>—Wells v Sweeney, 94 NW 
3ti4. 16 SD 489. 102 Am S R 713 

Tex—Sargeant v Sargeant, 15 S AV 
2d 589, 118 Tex 343, answering 

certified questions, Civ App, 19 S 
W2d 382—Williams v Davis, Civ 
App. 133 SW2d 275—Strickler v 
Kassner, Civ \pp , 64 S W 2d 1025 
Duty of lif(' tenant to make repairs 
see Estates t 44 

95. SD—Wells V Sweenev, 94 NW 
394, 16 SD 489, 490, 102 Am S R 
713 

Xiieu for improvemento 

(1) Where widow on her husband’s 
death used her life insurance money 
and other money to erect a house on 
the family homestead, her minor sons 
agreeing to remain unmarried and 


at home until they were twenty-one, 
and to maintain hei, which agree¬ 
ment they broke, she had no lien on 
the land of the minora for the value 
of the improvements so placed on 
thdr land by her -Beek v Katr, 95 
So 881, 209 Ala 199 

(2) One who lived with his mother 
on homestead after father’s death 
was not entitled, on conveyance to 
him of other property as his share 
of his father's estate, to a lien on 
homestead for moneys expended in 
rebuilding the house on the home¬ 
stead particularly where it appeared 
that rents were amply sufficient to 
take care of such items—Reeves v 
Reeves, 264 SW 979. 165 Aik 606 

96. Tex—Sargeant V Sargeant, 15 S 
AV 2d 589, 118 Tex 343, answeiing 
eertitied questions. Civ App 19 S 
W 2d 382—AVilliatns v Davis, Civ 
App, 133 SW2d 275 

Permanent street improvements 
The amount paid bv the surviving 
husband for permanent street im¬ 
provements in front of the premises, 
after the death of the wife, while the 
piemises constituted his homestead, 
is properly deducted from the pro¬ 
ceeds ot a sale of the premises in de¬ 
termining the amount the only child 
of the surviving husband and the 
deceased wife is entitled to receive 
—Mattingly v Kelly, Tex Civ App , 
124 S W 483 

97. Tex—Williams v. Davis, Civ 
App. 133 S W 2d 276. 

765 


Question for Jury 

In suit in tiespass to try title by 
heirs of deceased wife against those 
holding homestead bv virtue of hus¬ 
band’s deed, whether husband had 
made improvements on homestead un¬ 
der bona fide belief that he had fee- 
simple title, so that those holding 
homestead would be entitled to be rc- 
imbuised by the heirs, was for the 
lurv under the evidence—Williams v 
Davis, supra 

9a 111—Home Ins Co v Field, 42 
Ill App 392 

Duty of life tenant to insure premises 
see F>tates t} 46 

99. Ala—Miller v Birmingham First 
Nat Bank. 69 So 916, 194 Ala 4 77 
1. Okl—Sharp v Jones. 43 P 2d 427, 
171 Okl 471—Dawley^ v Richard¬ 
son, 223 P 156, 101 Okl 40, 43 
ALR 803 

Blabilitv of life tenant for waste see 
Estates § 43 

Timber 

(1) A widow in possession of 
homestead is entitled to the use of 
the timber for necessary repairs — 
Wood V Wood, 157 S W 2d 36. 203 
Ark 344 

(2) However, as against the re¬ 
versioners the widow may not make 
a sale of standing timber where it 
appears that such sale will injure 
the value of the freehold and is not 
essential to a legitimate use of the 
property for homestead purposi'S — 
Smith V. Smith, 31 S E. 136, 106 Ga, 
106. 
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separate properly and in some jurisdictions the 
constitution or statutes expressly vest the rents and 
profits of the homestead in the widow during her 
natural life or a portion of such rents during the 
niiiiority of the children ^ During the occupancy 
of the homestead the surviving spouse is not charge¬ 
able with rent for the use of the homestead,** and 
where he or she is excludeel by the heirs from the 
homestead or a portion thereof the rental value may 
he recovered from them-'^ or they may be compedle'd 
to account for the* amount of rent collected by 
them** Where the siuvivtng husband collects rents 
fiom real estate* after it has ceased to be his home¬ 
stead, the only child of the* marriage is entitled to 
his proportionate share thereof 


Mining rights and royalties. Where the inter¬ 
est of a surviving spouse in the homestead is re¬ 
garded as a life estate, the survivor may operate a 
mine on the premises which was opened during the 
lifetime of the deceased spouse, the right to oper¬ 
ate may be exercised by the surviving sjiouse in 
person or through any other agency selected, in¬ 
cluding a lessee ^ In the case of oil and gas, the 
surviving spouse, as a life tenant, is entitled as 
against the heirs and devisees to receive and col¬ 
lect absolutely the royalties arising fiom oil and 
gas wells develoiicd under a lease executed prior to 
the death of the other spouse, and is not confined 
to the interest on such royalties,** but on abandon- 


2 . Miss—nohn v Bohn, 5 So 2d 429 
193 Mish 122, appeal diarnissod 62 
set 1283. 31b US C4b. 86 L Kd 
1730—Miers v Miers, 133 So 133. 
160 Misb 746 

Mo—Moore v Mansfield, 286 S W 
353 

Tex—Ttuhlc v Ruble. Civ App . 261 
SW 1018 

29 C J P 1019 note 38 
Snrvivlner husband 

Tex—SaiKeant v Sargeant, 15 S VV 
2d 589, 118 Ttx 343, answ'erint^ ( er- 
tlfled questions. Civ App , 19 SW 
2d 382 —Williams v Davis, Civ 
App, 133 SW2d 275—Culf, C & 
S F Rv Co V ('’offman OivApp, 
11 SW2d 631 afllrmed Coffman v 
Gulf, C & S F R\ Co, Com App, 
23 S W 2d 304—Robei ts v Roberts, 
Civ \pp 278 SW 9 17—Mattmglv 
V KHlv. Civ App, 124 SW 483 
If gurvlvlngr spouse chooses to rent 
homestead property and use the rent¬ 
als in IK'U of using tin* homestead for 
living purposes, th» rentals belong 
to the surviving spouse, and not to 
the heirs of the d«‘« eased spouse — 
Willmms V Davjs, Tex Civ App , 133 
S W 2d 275 

Least of homestead as constituting 
abandonment see infra § 271 

Fending- election to take distributive 
share 

(1) A surviving wife may enjov the 
lents anri proliLs accruing from tht 
homestead from the lime of her hus¬ 
band s death until her election be¬ 
tween the homestead and a distribu¬ 
tive share —Cunningham v Gamble, 
It) N W 278. 57 Iowa 4fa 

(2) Fletlion between homestead 
and distnliulive share see supra 5} 
252 

Sental fiom property other than 
homestead 

In order to compel a surviving hus¬ 
band to account for rents and prof¬ 
its the heirs must show that he had 
used and rented out more than the 
acreage allowed him by law as a 
homestead —Roberts v Roberts, Tex 
Civ.App, 278 SW. 937. 


Decree assig-nlng- rents in li^n of 
dower 

Where suit was filed by widow 
against deceased's d.iughter to have 
widow’s dower and homestead set off 
in property, and eiKuit court took 
luriHdi< lion, and widow and daugh¬ 
ter weie fully heard on the issues, 
the court could properlv enter a dt‘- 
cree assigning to widow, in lieu of 
dower, one thud of net rents and 
profits fiom property in question as 
a tenant m common with daughter, 
and the decne was not subject to col¬ 
lateral attack by daughter in widow's 
subsequent suit fur an accounting for 
rents claimed under such decree-- 
Chapman v Chapman, 25 N K 2d 92, 
303 Ill App 340 

3. Ark—Wood v Wood 157 S W 2d 
36, 203 Ark 344—Butler v Butler, 
2 a W 2d 63, 176 Ark 126—Russell 
V Heirv, 67 S AV 861, 70 Ark 317 
—Stull V Graliam, 31 S W 46, 60 
Ark 461 

Right of children to rents and protlts 
see infra subdivision e (2) (b) of 

this .sc»ction 

Diability of heir in possession for 
rental value 

(1) Where heir in unlaw’ful pos¬ 
session of homestead and dower 
rights of widow t« moved timber from 
tht land, thancery court properly 
preserved the prim ipal amount re¬ 
ceived from the wrongful sale of 
the timber for the heir with direc¬ 
tions that it l»<* loaned out and in- 
ttrest paid to the widow—Wood v 
Wood. 157 SWT 2d 36, 203 Aik 344 

(2) Where heir was in unlawful 
possession of homestead of widow, 
chancerv court’s allowance of fif t> 
dollars a year for rents was not con¬ 
trary to c b'ar rireponderanct* of evi¬ 
dence in widow’s suit to recovc r pos¬ 
session and rental value of the prop¬ 
erty —Wood V Wood, supra 

4 . Miss—Bohn v Bohn, 5 So 2d 4 29, 
193 Muss 122, appeal dismissed 62 
set 1283, 316 US 646, 86 L Ed 
1730—Martin v Martin, 36 So 
523, 84 Miss. 553. 


Or—In re Baker’s Estate, 67 P 2d 
185. 15b Or 256 

Occupancy pending election to take 
distributive share 

Iowa—Crouse v Crouse. 259 NW 
44 3, 219 Iowa 736—Fraizer v Frai- 
zer, 207 NW 772 201 Iowa 1311 

—In re Baker's Estate, 145 N W 
898, 164 Iowa 305 

5. Miss -Bohn v Bohn, 5 So 2d 429, 
193 Miss 122, appi fil dismissed 62 
SCI 1283, 316 US (>46, 8b L Ed 
17.30 

Rights of heirs .as .against surviving 
s])ouse see supra ^ 264 

6. Iowa-- Crouse v (’’rouse, 259 N W 
443, 219 Iowa 736 

7. Tex—Mattingly v Kelly, Civ 
App. 121 SW* 183 

8. TfX—I'elius v Cage Jiros , Civ 
App, 128 S W* 2d 537, iiror refused 

Mining iighl-^ and rosaitns 
Lile tiiiant see Estates § 42 
Tenant 

By curtesy see Curtesy § 17 
In dower see Dower t) 111 c 

Coal 

Where deceased hu'^band h.ad 
opened coal niim s on the honnsteud 
the widow, continuing to occiijij- the 
hornestp.ad with her c inldren, was en¬ 
titled to lease tin mines and ( ollec I 
the rent under Const 1S74 art J) ^ 6 
providing that “the rents and profits 
thereof shall vest in her during her 
natural lile’’- Bussell v Bcri\, 67 
S W 864, 70 Ark .317 

9 . US—Baze V Scott, D C Okl , 24 
F .Supp 806 

Ark—Ibitlcr v But hr, 2 S W 2d 63, 
176 Aik 126—W^arren v Martin, 
272 S W^ .Jb7. 168 Ark 682 
Okl—Hembree V Magnolia Petroleum 
Co, 5b P2d 851, 176 Okl 524—Lusk 
V Carter Oil Co ol A\*est Virginia, 
53 P2d 656, 172 Okl .".08—Tar man 
v Pierce, 33 I’ 2d 203, 168 Okl 

348—Liwlev v Richardson, 223 I‘ 
156, 101 Okl 40. 43 ALR 803 
Tex—White v Blackman, Civ App , 
168 S W 2d 631. 
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ment of the homestead the surviving spouse is no 
longer entitled to collect and retain all the rents, 
profits, and royalties In some jurisdictions, where 
the homestead right of a surviving wife is a mere 
right of occupancy, she has only a right to use the 
surface of the land and is not entitled to oil pro¬ 
duced from the land or the proceeds thereof or en¬ 
titled to take over and ojieratc wells th«it arc jiro- 
diicing and approjiriatc the oil that may be pro¬ 
duced during her occupancy 

(b) Rights of Children 

The homestead right of the surviving children usu¬ 


§ 265 

ally entitles them to share in the rents and profits of 
the homestead 

The right given to the surviving minor children 
of joint occupancy of the homestead with the sur¬ 
viving parent, see supra § 255, usually entitles them 
to the rents and profits of the homestead, or a por¬ 
tion thereof,12 ])ut, as against the surviving par¬ 
ent, their right of joint occupancy does not entitle 
them to all the rents and profits In some juris¬ 
dictions the constitution or statutes expressly pro¬ 
vide that the children, during their minority, shall 
sli.irc with the widow in a certain portion of the 
rents and profits Wheic the children arc entitled 
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Effect of application for widow’s al- 
lowance 

Widow's apT>lK«.tion for sui>p<>rl 
\\lthout montioning royalties fiom 
oil and wolN dev« lopod on homo- 
stofid Lindor lease executed hv hus- 
b.iiid did not osto?) widcjw to claim 
rovallies, where thev were withlield 
from her hv lessee because of ex- 
ecutf)t's clMim ther(‘fo—TaTtuan v 
Punt, 1* lid liO*]. ICS Old 1148 
10 Ok] -T^usk V (ViTter Oil Co of 
Wtsl Virginia, G.T P 2d 056, 172 Okl 
508 

11. Iiease executed by adult children 

K\ - Praiidenbur^ v INirolfum Ex¬ 
ploration, 2M1 SW 757, 218 Kv 
557 

12 Mo -- (if)rinan v Hale, 82 SW 
1110. 109 Mo App 170 
29 CJ p lOOS note S9 
Knfonfrncnt and piolection of riplils 
ol ehihltfui see sujira 5} 258 
Child voluntarily leaving- and re- 
ninimu{? awny from homestead can¬ 
not ret o^ t T fiom 1h(' widow .n juo- 
portKUialf shirt of unis reteivtd In 
hei dm h« r lempdi.iiv renio\.il 
littin th( l<iii<l, w lit n the tljild'. 
iij;hl ol loini ottiipancv his ne\ ( r 
1)M n dimed Hums v I'^ills, 50 S \V' 
570, 2,5 TfxPiv App 280 

Wliere child has abandoned lig-hts 
to rents and profits, he tnnnol ol»j<< t 
to a widow’s tee simph* title acquired 
hy her pur< liase at loreelosure .end 
redemption sales and paid for h> 
icnts and profits derived fioni the 
homestead—Kvle v Wills, 4b N E 
1121, 166 111 501 

Recovery after attaining majority 

(1) Jf a child attains majontA 
hefoTe obtaining a detiec for his 
proportion of rents and profits, he 
may recover such portion as should 
hav(‘ been paid to him during; his 
minority—Hulachmidt v Gross, 20 
SW 679. 112 Mo 619 

(2) However, it has been held that 
after minor beneflciarleb have arrived 
at majority, they cannot maintain an 
action against one who wrongfully 
excluded them fiom the possession 
during their minority and took the 
lents and profits for his own use, 


I their right as })enerif lanes h^l^ ing be¬ 
come extinct by lapse of time, thev 
have no claim as bt rif fa laru s, ane 
eonsequentlv no title, legil or equi¬ 
table. on whu h they can recover — 
Moon V J\‘acock, 21 S E 3 14, 94 Ga 
529 

13 Ill—Parr v Carr, 52 NE 792, 
177 Ill 454 

14. Ark—Puller v Puth r, 2 S \\ 
2d Gl 176 Ark 126—Ilussell v 
Heirv, 67 SW 86 1. 70 Ark J17 - 
Spnrkman v Hobarts, 31 SW 742, 
61 Ark 26 

Failure to assign dower 

'Phe widow cnimol d<t*'at an aition 
b\ the inUint dnldren to reeovf'r 
their share of the rents and profits 
bv £-howing that no dower has been 
assigned to her— W’intei«? v Pavis, 
11 ix’ W^ 420. 51 4rk 1 55 
Abandonment by -widow 

It the wife abindons her nshl b\ 
f\e<utiiig 1 <o'ivi\an<e of tin 1 ind 
to a thud i>M‘-on. her right vests in 
tin childitn lull not befor* sin b 
ah.indorinn nt —Stubbs v I’ltts, 101 
S P' ino, 81 Ark 100 
Bight of cliildreu to recover widow’s 
portion 

Tin t.ict tli.it a w'idow Ins lost lli« 
right to rtiovii lioi poition of the 
Tints cither through l.n ht s oi lim¬ 
itations does not vest the light to 
recover sueli rents in tin thildren 
until tin V have recovered po-.sessi(in 
of the homestead from the .adverse 
holdi r —Stu]>)»s v T^itls, supra 

When children attain majority all 

the rents .incl profits go lc» the sur¬ 
viving wife—Winter v Davis, 11 S 
W 120, 61 Ark 395 

Increased rent by reason of improve¬ 
ments 

Minors are not liable for pt rma- 
nent and valuable improvements 
placed on thoir homc»ste id, nor tan 
the occupant of the homestead be 
lawfully charged an increased rent 
on account of improvements, and, 
in the absence of a contract, the oc¬ 
cupant mav be allowed a reasonable 
compensation for necessary repairs 
only and Is chargeable with such 
rents as the premises will yield with- 
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out improvements—Warren v Hen¬ 
son, 283 S W 19 171 Ark 162—Gallin 
V Lnfon, 129 SW 281, 95 Ark 255 
— Sparkman v Roberts, 31 SW 742, 
51 Ark 26 

Rights as affected by curtesy of sur- 
viving husband 

(1) Minor ebildi'en were entitled 
to cash payment for oil and gas lease 
tnd all royalties derived from de¬ 
ft asi‘d molht'r'a horrieste.nd during 
Ihmr minoiUv. as ng iinst tenant bv 
furliqy eon=iumm.ste—O’Connell v 
Sevvtll 87 SWJd .985, 191 Ark 707 

(2) Funds arising from ml and 
gns hvisf op Ar leans 15, land in whi< h 
infants had tee and homestead es- 
t.ite during mmonty and infants' fa¬ 
ther had right cvf curtesy were re- 

I (iLinid to h< (‘onsidei ed as f orpiis, the 
jlte of wliuh was jp intanls and in- 
tome from whidi should Iw* applied 
! to the homt'slead and eurtesv e-,laleq 

during tht*ir existenc.-Sew. II v 

Sewell, I N E 2d 493 SGI 111 169 

f3) Prt sumption existed that Ar- 
kan‘^.as piohate court appro\id the 
lease ol oil lands, on behalf of in¬ 
fants hav ing homestead eslaii* for 
the benefit of tin entire estate and 
.in Ibe antieijution that tul piinluied 
vvould bi fonsideied a pan of land 
—Sewell \' Sewtll supra 

In Alabama 

(1> L'nder Code 1907 4396, 4227, 

providing th.it the widtiw^ iiid minor 
children are to be equallv hfiietited 
l)\ the rents and profits of the home¬ 
stead, if the family is a lollective 
unit, ns IS nearly always the case, 
courts wall pie&uine n legislative in¬ 
tent that the rents and profits shall 
be- collectively administered bv the 
widow as natural guardian ol the 
minor ihildien, and in such a rase a 
spetiilc admeasurement and appropri¬ 
ation of shares is manifestly im¬ 
practicable as well as inexpedient — 
Strong V Ford, 82 So 121 2(>3 Ala. 
110, 111—29 C J p 1008 note 6 

(2) On the other hand, when the 
family is not an essential unit, as 
where one or more members are 
strangers in blood and in law to the 
widow, the situation is entirely 
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to* the rents and profits of the homestead, or a por¬ 
tion thereof, they may recover rent from a pur¬ 
chaser of the premises,^® or from a devisee of land 
devised by the father who took and retained pos¬ 
session thereof, including land in which the mi¬ 
nor children had a homestead 

Where the minor children have no homestead 
right as against the surviving parent, they are not 
entitled to any of the rents, profits, or income from 
the homestead during occupancy by the surviving 
parent, but they may under certain homestead 
provisions be entitled to the rents and profits during 
their minority on the death of the surviving par¬ 
ent,!* unless the right to such rents and profits has 
been legally destroyed by the acts of such parent 

Under league from decedent If rents fall due 
after the father’s death, they may be claimed by the 
childrenbut if they repudiate the lease they 
can recover only the rental value of the premises, 
less necessary expenditures made by the lessee for 
repairs and taxes 

§ 266. Property Subject to Appropriation, 
Nature, Amount, and Extent 

The property subject to the survivor’s homestead, 
the naliiie of the estate or interest of decedent, an 
allowance in lieu of homestead, and the extent and 


value of the homestead are discussed infra §§ 267-- 
270. Property constituting the homestead generally 
is considered supra §§ 52-92. 

Examine Pocket Parts for later cases. 

§ 267, - Property Subject to Appropria¬ 

tion 

a In general 

b Property used as family residence 
c Property not impressed with home¬ 
stead character during decedent’s 
lifetime 

a. In Gkneral 

Unless otherwise provided by statute, the surviving 
spouse or children may claim as a homestead only such 
property as the decedent had selected or could have se- 
lected as a homestead. 

Since their claim is a derivative onc,22 the rule 
is, except as it may be otherwise provided by stat¬ 
ute, that on the death of a homesteader the sur¬ 
viving spouse, or the surviving spouse and children, 
as the case may be, under the right of survivor¬ 
ship, succeed to homestead rights only of decedent 
to which he was entitled at the time of death, and 
can claim as a homestead only such property as de¬ 
cedent had selected or which could have been se¬ 
lected as a homestead 


ohangod and there is neither reason 
nor necessity for a collective con¬ 
sumption of the joint income, and 
accordingly whore neither of the co- 
exemptloners occupies the land and 
one of them is a stepchild, living, not 
with the widow, hut with a guardian, 
the widow may be required to pay 
over to the stepchild his share of 
income from the property as it is 
collected by her—Strong v Ford, su¬ 
pra 

2U C J P 1008 note 8 

15 . Ark—^fichols v Shearon, 4 S W 
167, 49 Ark 75 

2!) C J p 1008 note 91 

16 . Ill—Cox V Johnson, 89 N K 697, 
242 Ill 159 

17 . Tex —Whiteman v Burkev, Civ 
App , 286 SW 350, conforming to 
answei to certified question 282 S 
W 788, 116 Tex 400 

18 Okl — Lusk V Carter Oil Co of 
West Virginia, 53 P 2d 656, 172 
Okl 508 

19. 011 and gas royalties 

Right of occupanev of homestead 
only vested in children on widow’s 
death, unac compcinied by right to use 
oil and gas royalties as incident 
thereto, where widow, who was pre¬ 
vious homestead occuT)ant, had 
waived right to such royaltu s -—Hem¬ 
bree V Magnolia Petroleum Co, 50 
P 2d 851, 176 Okl 524. 


ao Tex—Porter v Sweeney, 61 Tex 
213 

21 . Ark—Shapard v Mixon, 184 S 
W 399, 122 Ark 590 

29 C.T p 1008 note 98 

22. Ark—Spaulding v Ilalev, 142 S 
W 172, 101 Ark 296 

Kv—Runvon v Runyon’s Adm’x, 95 
S W 2d 802, 264 Ky 823 
Intere.st ol wife or childien during 
life of person acquiring hom< stead 
see supra 4 

23. Ala—Moselev v Neville, 129 So 
12, 221 Ala 429—Chambliss v Der¬ 
rick, 112 So 330, 216 Ala 49 

Kv—Runyon v Runyon's Adm’x, 95 
SW2d 802, 264 Ky 823 
ND—Cullen v Sullivan, 199 NW 
760, 762, 51 N D 384 
Tex—Crow v First Nat Rank, Civ 
App, 64 SAV2d 377, ernrr refused 
—Gould V Gresham & Son, Civ 
App, 247 S VV .316 
29 C J p 1020 note 4 7 
Property constituting homestead see 
supra §§ 52-92 

Wliere decedent had no homestead 

or It had teiminated prior to his 
death, there can be no homestead 
rights to be continued in favor of the 
surviving children —Riinj on v Run¬ 
yon’s Adm’x. 95 SW2d 802, 264 Ky 
823—29 C J P 1004 note 6, p 996 note 
54 [a]. 


No right of poBseselon of land* 
other than decedent’g homestead 

passes to widow under her home¬ 
stead right, whether for life or in 
fee, until it is set apart to her in 
course of administration, under Code 
1923 7919, 7930, 7931 7932. or 

without administration under § 7948 
—Lester V Stroud, 103 So. 692, 212 
Ala 635 
Adjoining lots 

(1) Wliere premises consisted of 
two adjoining lots in unincorporated 
village on one of which was dwelling 
occupied by deceased and his family 
while on the other was a building 
in which deceased conducted a tav¬ 
ern and danco hall, and value of both 
lots was less than five thousand dol¬ 
lars, widow was entitled to have 
both lots assigned as “homestead" 
of deceased, notwithstanding de¬ 
ceased was conducting a business on 
one of lots—In re McKenzie’s KstaLe, 
287 N W' 695, 2.32 Wis 425 

(2) Adjo’ning lots or tracts as 
property c unstituling homestead see 
supra § 64 

ContigruouB tract divided by highway 

(1) Where products of land rent¬ 
ed to daughter and son by owner to 
enable them to be near him and help 
to maintain his home were used for 
support and enjoyment of owner liv¬ 
ing on contiguous tract separated 
from rented land only by unfenced 
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Property not jclaimahle. Applying the rule stated 
«upra this subdivision note 23, it has been held that 
the survivor or survivors by reason of survivorship 
cannot claim or select a homestead out of property 
which decedent had never selected as a residence 
and which he had properly disposed of by will ,24 
out of specific property in which decedent had lost 
homestccid rights by removal and failure to claim 
as exempt,’^ or by otherwise abandoning it,26 or 
out of property which decedent had conveyed in 
the manner pi escribed by the homestead laws 27 
Where a married woman borrows money for her 
separate use, and gives a mortgage therefor on her 
paraphernal property, she cannot afterward, on 
death of her husband, acquire a homestead right in 
the property to the prejudice of the mortgagee 28 

Property claunahlc. Under the rule stated supra 
this subdivision note 23, it has been held that the 
survivor or survivors may claim or select by right 
of survivorship a homestead in property purchased 
and occupied by decedent for a honie,2t> although 


decedent may have left it temporarily on account of 
sickness ,20 in property occupied as a residence by 
the family and conveyed by decedent to his wife 
to avoid creditors, although never formally desig¬ 
nated by him as a homestead ,21 in homestead prop¬ 
erty conveyed by decedent without consent of the 
spouse ,22 in property devised by a husband to his 
wife for life and in trust for their minor chil¬ 
dren ,22 in property rented in part to tenants ,24 
or in property which had been set off to decedent 
during the lifetime of his former wife 25 
Property used as business homestead Where a 
homestead exemjition may be claimed in a business 
homestead, see supra § 40, a surviving wife by right 
of survivorship is entitled to exemption in her de¬ 
ceased husband’s business homestead 26 
Property owned jointly, separately, or in com¬ 
munity In the absence of statutory provisions to 
the contrary, it is immaterial whether the title to the 
homestead property at the time of decedent’s death 
was in the name of the husband or of the wife 27 


road Tontod lA'nd was '‘nsod for pur¬ 
poses ot liorne” so as to onlitlo own¬ 
er’s \»^iiow to homeslfid thoroin — 
Yonnirlilood v VouriRblood, 76 SW 
2d IJl T<‘\ 1S4, rpodif> ini?, Civ 

App, 4G SW2d 3S0 

(2) Lot or tract dividf'd by hiph- 
wav OT str« pt as constituting home¬ 
stead see supra § 66 
Separate and detached parcels 

(!) Whether hous<‘s and lots wore 
part of homestead of widow depend¬ 
ed lar^clv on cliaractcr of buildings 
and uses to which they were adapt¬ 
ed and dc\oLcd—(iriflin v \yprs, 165 
So 5 9 1 J31 \lci 493 

(2) A cit> lot not connected with 
a homestead in any manncT cannot 
be st'l apart for the widow as ex¬ 
empt —Thompson v Miller, 85 So 
681), 204 \Ui 502 

(0 Whcie two or more tracts ot 
land are cLiimed as a piobite home¬ 
stead b> a surviving spouse, the 
proof must show actual occuiiancj oi 
express mien I ion of deceased ownet 
to o(cupy one tract, and facts and 
( ITcumstances of using the otlic? 
liaet OT tiacts, oi an intention to use 
&U( h tract ot liacts, in connection 
with the oci'upnd tract, in the inter¬ 
est and for the benefit nT the family, 
where eight>-ncre trail of farm land, 
which was approximately two miles 
from thlrtv-scven-asre tiact occu¬ 
pied hv owner ol both tracts, was 
leased to tenants, fact that income 
from eighty-acrc tract w^as used foT 
benefit of owmer’s family was Insufil- 
cient to Indicate an Intention on own¬ 
er’s part to select eighty-acre tract 
aa part of homc^stcad—Powell v 
Powell, 116 P2d 88,9, 189 Okl 255 

(4) Separate and detached parcels 

40 C J S.-4D 


of land as constituting homestead see 

supra § 65 

Part of lot or tract 

(1) The surviving spouse may not 
select a fraction of a lot in a w'av 
and manner which show a disregaid 
for the rights of judgment credltOTs 
—Mcrtaftey v Mulkey, 241 P 480, 
115 Okl 44 

(2) Part of lot, tract, or building 
as constituting homestead see supra 
% 67 

24 Wash—In le Eyres, 34 P 831, 
7 Wash 291 

Effect of testamentary disposition 
ste supra 243, 257 b, 259 
Piopcrtv ii«5ed as Inmily lesidenee 
see infra subdivision b of this sec¬ 
tion 

25. Mmn—H<nlif v Calpln, 41 N W 
1059, 40 Minn 172 

26 Tex —Drew' v Wooten, 66 S W 
331, 27 TexCiyApp 456 

27. \la—Love v Lee, 75 So 24. 199 
Ala 676 

28. La—Peicy y Ewing, 69 So 852, 
137 La 1100 

29. N D —In le Teilen’s Estate, 249 
N W 913, 63 N D 729 

Wis —In re Prc'snehan’s Will, 265 N 
W 9.3, 221 WiH 51 
29 CJ p 1020 note 56 

30. Idaho -In re MeVay, 93 P 28, 
14 Idaho 56 

31. Aik—IJennett v Hutson, 33 

Ark 762 

32. Nil — Vtklnson v Atkinson, 37 
N H 434 

33. Ga—Bridwell v. Bridwell, 76 
Ga 627 

34. Mo—Albrecht v Imbs, 3 Mo 
App 587. 
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Apartment house 

That building in which spouses 
lived at time of wife’s decease was 
apartment house did not preclude 
[ husband fiom exeiclsing right to 
havp homestead set aside to him in 
such building—In re Baker’s Estate, 
20 P 2d 1069, ]42 Or 559 
laease for bnelnesB purposes 

(1) If widow' occupied portion of 
house owned by her deceased hus¬ 
band at time of his death as her 
home, fact that widow leased re¬ 
mainder of house for business pur¬ 
poses would not deprive her of home¬ 
stead rights in such property —In re 
Laughlln’s Estate, Or. 134 P 2d 961 

(2) Two-story building, notwith¬ 
standing part of first floor was occu¬ 
pied by tenants who conducted retail 
merchandise business, was subnet 
to homestead exemption clcumed by 
surviving widow—In re TeiP n’s Es¬ 
tate, 249 NW 913, 63 NO 729 

135. Tenn—Pulaski Nat Bank v. 

1 Shelton, 11 SW 95 87 Tenn 393 

36. Tex —Evans v Pace, 51 S W. 
1094, 21 Tex Ci\ App 368 

37. N 1)—Meidingi I v Security 

State liank ot Medina. 213 N W 
850, 55 \ n {()]—Healy v Bis¬ 

marck. 153 NW 392, 30 ND 628 

SD—Wells V Sweeney, 94 NW 394, 
16 S D 489 102 Am S R 713 
29 GJ p 1 009 notes 28, 29 
Natuie of estate or interest trans¬ 
mitted ‘-ee supra ( 265 
Right of heirs see supra $ 264 
Title taken in daug'bter’s name 

Where a house adjoining the fam¬ 
ily home was acquired in 1909 and 
used in part by the family as their 
home, it became impressed with 
homestead character and exemption, 
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Thus it has been held that a homestead right 
may be enjoyed by a surviving spouse on prop¬ 
erty belonging to the separate estate of the deceased 
spouse®* and that the surviving spouse succeeds to 
homestead rights in community property If the 
husband and wife own contiguous tracts, both oc¬ 
cupied as a homestead, with the dwelling on the 
latter’s land, she may have a homestead right in the 
husband’s tract on his death.Projicrty in the 
name of the wife but occujiied as a homestead at 
the husband’s death may continue to be impressed 
with the homestead character in favor of the sur¬ 
viving wifc,^i and a surviving wife may possess 
a homestead right in an estate held by the entirety'*^ 
although It has been held that a widow is not en¬ 
titled to a homestead in premises of which she was 
joint owner with her husband 

Minor children continue to enjoy the homestead, 
whether the land belonged to their deceased father 


or mother but it has been held that, where the 
property belonged to both parents, and a second 
wife obtained the husband’s one half as alimony, the 
children of the first marriage were not to be enti¬ 
tled thereto as a homestead,^® and also that, where 
surviving children have a homestead fixed and de¬ 
termined during the lifetime of their deceased par¬ 
ent on community property, they cannot secure an 
exemption in hit separate estate 

Proceeds of sale of property In the absence of 
statutory authori/ation, the survivor or survivors 
cannot claim or select b> reason of survivorship a 
homestead out of the i)rocceds of the sale of lands 
other than lands that had been or could have been 
selected by decedent .is a homestead Where the 
survivor voluntarily sells the homestead, the pro¬ 
ceeds of the sale are not exempt*^^ unless they arc 
made exempt by statute,but the proceeds are ex- 


and nrter destruction of the home hv 
tiro .and the house wa^ the s(»le dv\e]I- 
inis ploeo of the faniilj its homestead 
char.K ter was unqiK'slionable, oven 
though the title in IHO'l was taken 
in the r-ame of an unmarru d dau^h- 
t(*r ,'ind uftii the death of the mother 
the Inid was voluiitarilv partitioned 
by th(' father amonfi: thiee daugh¬ 
ters reserving, however, th© right 
to llv<‘ with th<‘m, and exacting a 
eontrut for supiKirl troui IheT'ii for 
Uu ri^rnainder of lii •, lite — Hut< hen- 
nder V Smith Tt x Tom \pp 212 S 
W 204, reversing, (hvApp, 22S SW 

38. Tfx — lund-ihv v lundslev, 163 

S W 2d (jol, Tex .tJ 2, revers¬ 

ing t^’iv \T)p 152 y VV 2d 415 
Surviving hnahaud rnav have 

homt steari right m separate estate 
of deceased wile—Thomas v Tvler, 
Tex Corn App, 6 S W 2d STid rehear¬ 
ing denud 9 H V\ 2d xxjii—I5ust> v 
Buse, Tex chv \pp, 2S7 SW J4J 
Wife and children may law fully 
claim homestead n^hts m hushind's 
and father’s .separate estate- Milli- 
ken V Coker, ChvApp, 90 S W 2d 
902, modified on oth« r grounds 115 S 
W 2d 620, 132 Tex 23 

39. I-fU — Tinnt N v Vittur, 64 So 
407, 131 I.a 5IM 

Tex—I'leasant v Sanders, CivApp, 
4 6 S W 2d 104 3—C)akwood Slate 
Bank of Oakw’ood \ Durham, Civ 
App , 21 S W 2d 580 
29 (^J p 994 note 14 [a] (4) 

Second wife 

A homestead by right of survivor¬ 
ship may bo allowed to a .second wife 
and her child in the husband's moie¬ 
ty of community property which was 
a homestead under the first marriage, 
subject to the right of partition by 
the heirs of the first wife.—West v. 


West. 29 SW 242, 9 Tex Civ App 

47.3 

40 Kv—Buckler v Brown, 30 S W 
500 S2'), JOl K\ 46, 10 Kh b. S3 
29 CJ p i02i note 44 

41. ('‘olo- Chipin Dumber Co v 
Day. 103 J*2d M. 106 (''nlo 104 

N D—Hcalv V lusmirck Bank, 15 1 
N W 392. 30 N !> 628 

42. Mo—Mimanri v Kemper IIO S 

VV 3d 2 36 J12 Mo 94 1 

43. Ohio - Siege man v Blede', 26 
Ohio NT' VS, 221 

44. Da --Cole'inan’s Suce ession 27 
Ann 2so 

45 Ohm—Rinehart v R'liehrirt, 6 
Ohm J)ce . Ur‘piinl. 007. 8 Am D 
Hoc 634 

46. Te X — Me Mister v Farley 39 
Tex 5.32 

47. All —Medaugh v Davis, 13 So 

7 15 150 \la 338 

20 C J p 1020 note 71. 

T^roce e*ds ol 

Involuntaij eem version gerieralH 
see- supra 73-76 
Ve>lunlarv sale generally see faU- 
pra 71 

Sale in lieu of realty see infra <5 
269 

48. Iowa —Kin,^er v Ste'phena, 96 N 
W 858, 121 le>w'a 347 

Alienation of herrnestead as abandon- 
mcnl see_ supra 254, 286 

Heirs 

The homestead exemption muring 
to the issue or heirs of husband or 
wife fioni antecedent debts of their 
parents or their own, see supra S 
265 d, does not, in the absence of 
statute or proof that the heirs were 
intending to invest the proceeds in 
another homestead, attach to the 
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pro(e(*ds of a voluntary sale—Kiiizer 

V Steplums, siipia 

6uri)lus proceeds of mortgage fore¬ 
closure sale 

(1) i'lquiU of redemption from 
mortgage fi)i((!osuri sule of realty 
und( r pow^ei ol sale is e‘-lale fupible 
ol (lesccMit as lenltv and miI)kj 1 to 
liom(‘*cud rights, so that surplus 
proctods of such sale imutgi- 

gor’s (If 1 1 h ait (\(mi)t from p i \ me nt 
ol di ((‘(b 111 s d( bts ai'd not sub'cct 
It) sf t-otl of allot hfT debt to s ime 
morlgagfc as on personal pfoptrtv 
rnorlgagf —Rov v Jtov, 17? So 233, 
25 5 AH 4 40 

(D Tlow^(\er, it ha^ brw n bf'ld that 
a widow who hid loim cl wiLh her 
hush.ind in n (i(H cl of fillet c nnif)! 
have honn“-i('i(J in the suiiilus pio- 
tet‘ds cil a lorulosurf ''.ib m icb' by 
the truslff und< r .i i)(»wer ol s.ab — 
WocrtlicT V Millfr, 13 Mo App .367 
(5) Surplus jirocef'ds ot foreclo¬ 
sure s.i b fis assc'Ls ol dccc'clciits es- 
t.iLc sec- lOxccutois and Vdnunislra- 
tois § 1 10 b 

49. Miss Rank of M> rtle v Garri- 
.son, 18 1 So 29 1 1 8 5 Miss 326 

I’ex—Ingram v Sunimeia (bv App , 
29 S W 2d 447, eiior dusmissed 

Exemption under conditions pre- 
scribed 

The* piocccds of the sale are not 
exempt under a slatuLe allowing an 
exemption for a limited period of 
time wher(‘ the* conditions prescribed 
by the statute* do not exist—Ridiing 

V Murph>. Te*\ Com App, 228 SW 
163—29 C J p 1007 note 71 

Custom among real estate agents 
and brokers taniiol govern widow's 
right to claim exc'inptmn as to pro¬ 
ceeds of homestead —Ingram v 
Summers, Ttx(bvApp., 29 S.W 2d 
447, error dismissed. 
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empt for a reasonable time where the sale is invol¬ 
untary. 

Under some statutes, where decedent has con¬ 
verted the homestead into money for reinvestment 
in a home, but dies before effectuating his purpose, 
the widow IS entitled to receive the proceeds as 
against creditors of the husband for investment in 
the homestead for herself and children 

New homestead Where the statute so provides, 
a new homestead is exempt where it has bepn pur¬ 
chased by the surviving spouse with proceeds de¬ 
rived from her sale of the old homestead 

Exchange of property The surviving wife has 
been allowed her homestead right in property ex¬ 
changed for the homestead 

b. Property Used as Family Residence 

Under some homestead provistons the property set 
apart to survivors must have been used by the dece¬ 
dent as a place of residence at his death 

Except as it may be provided otherwise by stat¬ 
ute,the property set apart to survivors must have 
been used by decedent as a place of residence at 
the time of death,at least in jut isdictions vbeic 
use of the property as a family lesidcnce is ntces- 


sary to the acquisition of a homestead, see supra 
§§ 32-41, 54, although it has been held that, if de¬ 
cedent had only a life estate in the portion on which 
the dwelling stood, the widow may claim a home¬ 
stead in the remaining portion of the tract, owned 
by him in fee.^® 

c. Property Not Impressed w^th Homestead 
Character during Decedent’s Lifetime 

Unless required by statute, the property claimed by 
a survivor need not have been impressed with the home¬ 
stead character during the decedent’s lifetime 

Under some homestead statutes the property 
claimed by a survivor must have been impressed 
with the homestead character during decedent’s 
lifetime,*'*^ but under others this is unnecessary 

§ 268. - Nature of Estate, Ownership, or 

Interest of Decedent 

Homestead rights may be acquired by the survivors 
only in property in which decedent had some interest 
or estate at the time of his death, although the estate 
need not have been a fee simple 

It has been held that homestead can be acquired 
by the survivors only in property of which decedent 
died seized,or in which decedent had some in- 


50. Condemnation for pulsllc nse 

Wherf pTopprlv occupied bv the 
suTvivom Is c\(*mpt as a horn# stead 
and a portion of j( is condemned for 
public purposes, the sutvivom arc 
entitled to the proceeds of the con¬ 
demnation oM-mpt from tlie ciedilois 
of the tiu^hind—Urooks v Tollins, 
11 Hush Kv . GJ2 
'Sale to Tennessee Valley Antliorl- 
ty of land let! hv inte’sLate and set 
ai)aTt to widow is homestend, which 
sail w.is approved bv (hancellor, was 
not a volunlarv sale, since the au- 
thoiitv could hcivr condernrud the 
land, and rntirt tee and honiesicHd 
estate passed to t>ie autborilj, the 
whole fund realized from the sale 
n I)reserited the land itsell and was 
impiessed with widow’s homestead 
risht —Hutcheson v Iluteheson, 14 3 
S W 2d 88G. 176 Tenn 468 
Heirs 

Proceeds of heir's interest in home¬ 
stead sold to pay indebtedness of 
estate were exempt from garnish¬ 
ment for preexisting judgments 
against heir—Oskaloosa Nat Bank 
v Jamison, 218 N VV 29, 206 Iowa 
349 

61. Iowa—Schuttloffel v Collins, '67 
NW 397, 98 Iowa 376, 60 Am S H 
216 

5i2. Iowa—Magel v Hunt, 265 NW 
119, 221 Iowa 199 
Snrvivln&r spouse as “owner” 

A surviving husband who has ac¬ 
quired the beneflt of the wife’s home¬ 


stead on her death is an “owner” un-i 
der a .statuti* permitting an ownei j 
to change his homestead—Green v 
Jioot, DtMowa, 62 K T)J 

Homestead taken as distributive 
share 

(1) ItJght to change homesteads ]>v 
selling one and inventing proceeds in 
another, under Cc>de 2081 is avail¬ 
able to surviving wife who took 
homestead as distributive share, un¬ 
der ^ 1 {67—\rnerkan Nat Hank of 
Maniosa, Colo v Welherell, 200 N 
W 2 21, 198 lowm 64 S 

(2) Kleclion In widow bet\\(’en 
homestead and distributive share me 
supra ^ 252 

53. Enchangre made by second hus¬ 
band 

'Where the widow elected to take 
homestead right in land of In r first 
husband, and second husband e\- 
( hanged such land for other land 
widow’s homestead interest attached 
to tract convened to her second hus¬ 
band in exchange, and hci children 
had a remainder interest in the same, 
preceded by widow’s homestead 
right—liowe v Hlair, 299 SW 571 
221 Kv 085 

64. Cal—In re Henningson’s Efetate, 
247 r 1082, 199 Cal 103 
29 CJ p 1020 note 74 
Homestead right of surviving wife 
as dependent on occupancy by hus¬ 
band see supra § 243 
Flats occupied by tenants, where¬ 
in neither spouse resided, were prop- 
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erlv set apart as homest(*ad to sur¬ 
viving spouse—In re Hennmgscn’s 
Rotate. 247 P 1082, 199 Cal 103 
65. Ain — Hash v Bogart, 146 So 
811, 226 Ma 284—Lester v Stioud, 
10 { So 692, 212 Ala 635 
29 CJ p 102J note 75 
50 Mo—Drown v Stratton, 8 Centr. 
L J 46 

57. Tex -Meyers v Rilej, CivApp, 
162 S \V 955 

29 CJ p 1021 note 79 
Impressing piopertv vcith homestead 
chniacter generally see supra 9S 
29-31 

58. Wash—Mi'Millan v Mau, 23 P. 
141, 1 Wash 23 

29 C J p 1021 nolc 80 

53. NH—Hoin v TuUs, 39 N H. 
478 

29 C'J p 1021 note 82 
Estate, ow^nership, oi interest to sup 
port homestead see supra §4 78-92 
“Seized” within meaning of statute 
Under statute providing that, when 
an> pei«on dies “seized” of a home¬ 
stead and leaving a widow or hus¬ 
band, such widow or husband shall 
be entitled to the homestead, the 
death ol either husband or wife who 
has occupied a homestead does not 
destroy the homestead right m the 
survivor so long as the survivor re¬ 
sides upon the property, the w'ord 
“seized” meaning the right of pos¬ 
session which inheres in both hus¬ 
band and wife in case of a home- 
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terest or estate at the time of death,®® and that he 
should have had at least such an interest as could 
ordinarily be sold by his personal representative for 
the payment of debts Hence it has been held that 
a survivor succeeds to no homestead interest or 
ripfht in property which decedent was merely hold¬ 
ing adversely,®2 or as a tenant at will,®® which de¬ 
cedent had conveyed reserving a mere right of oc¬ 
cupancy,®^ which had been sold on execution before 
the death of the homesteader,®® or which had been 
transmitted by inheritance to the children of a for¬ 
mer wife;®® nor docs the survivor succeed to an 
interest in projjerty in which decedent’s estate is 
merely a remainder expectant on the death of his 
mother ®'^ 

Fee simple estate It is not essential that the es¬ 
tate or iiitciest of decedent should have been a fee 
simple ®® 

JiquJahlc estate or interest An ccjuitablc estate 
in decedent will support a claim of homestead in 
his survivors,®® and it has been so held in respect 
of an eciuilablc title acquired under a contiact of 
purchase,'^® or the equity of redemption of mort¬ 


gaged premises and the fact that only part of 
the purchase price under the contract of purchase 
had been paid at the time of decedent’s death is im¬ 
material *^2 However, if decedent had merely an 
equitable title under an executory contract for the 
purchase of land and his equitable estate thereun¬ 
der had become extinguished, the survivor acquires 
no right of homestead in the land 

Tenancy in common, partnership interest. If de¬ 
cedent was a tenant in common, hi^ surviving chil¬ 
dren and his widow obtain riglits of exemption m 
the propelty in jurisdictions in which a homestead 
may be acquired in property so held 

No homestead by right of survivorship, it has 
been held, can be claimed in partnership property, 
at least while firm debts remain iiiqiaid,'^® although 
in some jurisdictions a partner may acquire a busi¬ 
ness homestead m partnership projicrly and the sur- 
vivfirs take the property fiec of individual and firm 
debts '^® 

Leasehold c\statc It has been held that a home¬ 
stead can be claimed by a sur\ivor in leasehold 
property,although there is «dso aiithoiity to the 


stead —Chapin Lumber Co v Day, 
103 P 2d It, 106 e^olo 194 
60. Oa—JcmiMon v Anderson, 94 S 
E 2tl. 147 C«a 40C 
Tex —Smith V VzztU, Gl Tex 220 
29 ("J p 1021 note 83 
61 Ala—liolhnK v Jones, C7 Ala 
508 

Kan—Vanek v Vanek, 184 P 731, 
10.^) Kan 3Sh 

62. NC — Atwell v Shook, 46 SE 
777, 133 NC 587 

63. Miss —Pel 1 \ v Iiobson, 10 So 
15, 68 Mjss 483 

04. Ill—Hertz v Puthmann, 53 N 
E 67. 177 111 553 

65. La—Muri)hv v Hulh, 24 La 
Ann 74 

66 . T«*x—Mcnousal v Bradford. 16 
SVV 6P», 80 1\‘X 558—Giiliam v 
Null. 58 Tex 298 

67. Tenn—HowelJ v ,Jones, 19 S W 
757, 91 Tenn 402 

68 . Kv—IIowciul V Mililn-Jl, 105 S 
W 2d 128, 134. citing Corpus Juris. 

29 C J p 1021 note 91 

69. Cal—In re Held’s Estate, 79 P 
2d 151, 26 Cell \pp 2d 3G2 

29 C J p 1021 note 92 
Homestead in equitable estate .see su¬ 
pra § 81 

70t Cal—In re Reid's Estate, 79 P 
2d 451. 26 Cal Vpp 2d 362 
,29 C J p 1022 note 93 

71. Ala—Hoy v Roy, 172 So 253, 
233 Ala 440—Tic er v Hob&apple, 
146 So 614, 226 Ala 271. 

29 C.J. p 1022 note 94. 


72. Ark—Spauldintc v Hakv, 142 
SW 172, 101 Ark 290 

Cal—In rt Reid’s Estate, 79 P 2cl 
451, 26 CnI App 2d 362 

73. Ark—Rhodes v Pui ter, 154 S 
W 510, 107 Ark 222 

N D—Ferns v J<*ns< n, 114 N VV 372, 
16 N n 402 
29 C J p 1022 note 96 

74. Ala—Chambliss v Dcirnk, 112 
So 330, 216 Ala 49 

29 C J p 1022 note 97 
Tenanev in common as suflb icnt to 
support homestead sec supra § 
88 

Zn California 

(1) The probate couit on petition 
must set aside to the suivivung 
spouse a homestead for her use out 
of her docea'^ed husbind’s undividt d 
interest In realty held by decedent 
and a third peison as tenants in 
eomnion —In re Kaehigian’s Estate, 
128 i'2d 865. 20 Cal 2cl 787, prior 
opinion, App, 121 P 2d 869 

(2) Formerly the probate court 
eould not desigrnate a homestead in 
su( h pioperty for the use of the 
family of one of the owneis after 
his death—In re Cariapbai’s Estate, 
183 P 161, 181 Cal 16—29 C J p 1022 
note 98 

(j) Formerly it was held that 
property held as partnership assets 
could not bo set apart by the pro¬ 
bate court as a hoim^atc'ad to the 
widow of the deceased member of 
the firm —Kingsley v Kinpsley, 39 
Cal 665 

In XiOuiBiaxut in the constitution of 
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1879 It was exj^resslv proviclfd that 
the beinfil of Hit homf stead < \(‘nip- 
tion miplit 1)0 c 1.1 lined bv the sur- 
Mving husband oi ^\ ife or minor 
(hildien of tin deceased bt'nefit lary 
and (he .same piovision was relumed 
in the constitutions of 1908 and 1913 
Hence it lollous th.it allhough, as 
a genoial rule, the ownei of an un¬ 
divided intenst in jiiojjt'rtv is not 
entitled to thi boniest.sid t>x< mpLion. 
the surviving hiisi).ind oi wife of a 
d(‘( cased bent fit lary is entitled to 
th(‘ b( iiefit of tin* liomtfttad exemp¬ 
tion ol tornmunilv pioptiLv by an 
exr)Tt*&s provision oi tin* constitution 
11 S —in re lUnnilt, DCLa, 33 F 
2d 135 

La—Adunis v McCo>, 72 So 797, 
140 La 26 

29 CJ p 90 1 not( 14 [uj (5) 

75. Miss—liobeitshaw v Hanavvav, 
52 Mi^s 71.1 

Honit*Mtud in partnt r'-hip pioperty 
sot supra .S9 

76. Solvent partncrclixp 

Piopcitv purtlias. d by solvent 
partnersbip, and usc-d bv then sol¬ 
vent partiui htad »>f famil\, as 
biiRiness h«imi‘st( ad, w.is exempt 
from partner's lirin or Individual 
debts, at partner’s (It'atb le ivin#? mi¬ 
nor children as con'=tituent members 
of his family—Hall v Morton, Tex 
Civ App, 39 S \v^ 2d 903, erior re¬ 
fused 

77. Okl —M iller v Farmers' State 
Rank of Temple, 279 P. 361, 137 
Okl 183 

29 C.J, p 1022 note 6. 
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contrary If the lease has expired, the widow 
cannot extend it by a claim of homestead 

Property held m trust. If the property was held 
in trust by decedent, the survivor succeeds to no 
homestead rights therein 

§ 269. - Allowance in Lieu of Homestead 

a. In general 

b From proceeds of sale of property 
c From other lands 

a. In General 

Where practicable, an actual homestead In the orig¬ 
inal homesteader's land should be allotted for the use 
of the surviving spouse and minor children 

From the veiy definition, nature, and purpose of 
a homestead, it is the policy of the homestead laws 
that an actual homestead in the original homestead¬ 
er’s land should he allotted for the use of the sur¬ 
viving spouse and minor children in cver> instance 
where practicable^! Oidinanly, therefore, neither 

a money allowancc^^ dher land of decedent^^ 

will be given to the survivors in 'lieu of the home¬ 
stead property of decedent, except where in the cir¬ 
cumstances such homestead cannot he given to 
them,^! or where there is some spechd statutory 
provision authoru'ing siicU procedure and in any 


event great care should be exercised to protect their 
interests Where an allowance is permitted in 
lieu of homestead, it should be made out of the debt¬ 
or’s entire estate rather than out of any specific 
properly,**^ although it has been held that it may 
be made out of proceeds from the sale of real es¬ 
tate, other than the homestead, in the hands of a 
trustee in bankruptcy A court of equity may de¬ 
cree a portion of the lands, which the widow is en¬ 
titled to have allotted to her as homestead, in fee 
simple in lieu of such homestead where she and the 
adult heirs consent and it clearly appears that such 
action IS to the manifest interest of the minors.®^ 

b. From Proceeds of Sale of Property 

The survivors ordinarily are entitled to the home¬ 
stead rather than to the proceeds of a sale thereof 

Under the rule stated supra subdivision a of this 
section, the homestead ordinarily cannot be taken 
away from a survivor entitled to it and the pro¬ 
ceeds of a sale thereof substituted for it,^^ unless 
under some special statutory authorization the sur¬ 
vivor may and does consent to such a proceeding 
IIowTver, while the rule may be otherwise under 
some homestead provisions,ordinarily where in 
the nature of things land cannot be set apart as a 
homestead to the survivors then the law will make 
provision for them m lieu thereof, and in some 


Homf'slead in Icasphold estate pec 
supra 85 
State school lands 

IVIinor children of deceased leasee 
of state school lands arc entitled to 
hom( stead thfiein tur un(.xr)ired 
term of lease—A'lillnr ' Faimers’ 
Slate Bank of Temple, supra 

78. Ala—I’lzzala v Cr.niiihell, 46 
Ala :i5 

79. Ill—fhown V Keller, 32 Ill 

151. 8{ ArnD 258 

80. Kan —V.inek v Vanok, 184 P 
731, 1 05 Kan 388 

Tenn—Kriphan v Tonev, Ch A , 58 
S W 309 

20 C J p 1022 note 7 
Homestead in propert\ held jn trust 
see supra § 78 

81. Ala—Ticer v Holesnp])Ie, 146 
So 014. 226 Ala 271 

Ky—Taylor v Shelton, 13 S W 2d 
506, 227 Ky 473, ciuoting Corpus 
Juris. 

Tenn —Cobb v Pepues, 8 Tenn App 
74 

29 CJ p 1022 note 9 
Allowance to surMvinff spouse or 
children see F3\ecutors and Ad¬ 
ministrators 323-366 

82. Tenn —Mabry v Mabry, 5 Tenn 
App 307 

29 C J p 1022 note 10. 


83. Tex- Blair v Thorp, 33 Tex 
38 

84. Colo —Union Nat Bank of 

Cieelev v Wright, 242 1^ 54 7S 

Colo 346 

29 C J p 1022 note 12 
Where homestead is a life interest 

only, if the allotment is money m 
lieu of a homestead the siirvnor 
slidiild be given merely the income 
—Merritt v Merritt, 97 III 243 
85 Ala—Ticer v Holesajipk, 146 
614, 616 226 Ala 271, citing 

Corpus Juris. 

29 c J p 1022 note 13 

86. Kv —Thompson v Thompson, 
105 SW 1185, 32 KyU 319 

87. Tex—Mabry v Haiiison, 44 
Tex 286 

88. U S —In re Buckingham, D C 
Ohio, 102 F 972 

89. Tenn—Cillespie v Jackson, 281 
SW 929, 153 Tenn 1,50 

90. Ky —Taylor v Shelton, 13 S 
W2d 506. 227 Ky 473 

29 C J p J022 note 18 

91. Ill —Richardson v Truhey, 95 
N M 971, 250 III 577 

29 CJ p 1022 notes 19, 20 

92. Property not subject to division 

(1) Where property of decedent is 
not capable of proper division the 
court cannot substitute therefor the 
payment of money to the widow in 
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lieu of the homestead—In re Noah’s 
Kstate. 16 P 290, 73 Cal 590 2 Am 
S R 834 

(2) Where the homestead is In- 
liMSihle without material injury the 
rviving husband or wife or minor 
’oldren, as the ease may be, are 
entitled as against the heirs or 
devisees, to hold the entire property 
as a homestead estate, although it 
ex< ef ds the statutoiy limit in value. 
ND—Calmei v Calmer, 106 NW 
b84, 15 N D 120 

Okl —In re (Gardner’s Estati', 250 P, 
490, 122 Okl 26 

93. Ala—Tieer v Hoh'sapple, 146 
So 614, 226 Ala 271 
Colo—Bnion Nat Bank of Greeley 
V Wright, 242 B 54 78 Colo 346 
Or—In re Baker’s Estate, 20 P 2d 
1069, 142 Or 559 

Tex—McCanless \ Devenport, Civ. 

App , 40 S W 2d 903 
29 C J p 1023 note 22 
Where mortgage covered homo- 
stoad and nonhomestead lands, the 
miutgngor’s widow was entitled to 
h.ive the equity of redemption in the 
entire encumbered property sold, and 
the proceeds not exceeding two thou¬ 
sand dollars dt creed to her in lieu 
of her homestead, wheie it appeared 
that the homestead right would be 
of no value in excess of the encum¬ 
brances unless burden was imposed 
on other lands covered by the mort- 
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jurisdictions it is so provided by statute Under 
some statutes where the husband owned no home¬ 
stead property, an allowance in money may be 
made the widow in lieu thereof but under other 
statutes no such allowance may be made where these 
circumstances exist In some jurisdictions, ap¬ 
parently without reference to other statutes, it has 
been held that, where land allotted to the widow is 
of less value than the exemption fixed by statute, 
she will be entitled to ha\c proceeds of the sale of 
other property of the estate to an amount sufficient 
to make up the shortage set apart to be invested for 
her benefit,and that, where in the course of 
administration land of dece«ised is sold to pay his 
debts without the widow having made application to 
set off a homestead, the creditors will not be entitled 
to the entire fund but the court may grant an al¬ 
lowance to the widow out of the proceeds in lieu of 
homestead 


Tender of money or security for payment. In 
order to authorize the sale of the homestead prop¬ 
erty w'hcn it is indivisible, it is not necessary that 
the value of the homestead right be tendered to its 
owner before a sale can be made; it is sufficient if 
the payment is secured to be made from the pro¬ 
ceeds of the sale before surrender of possession 

c. From Other Lands 

Pursuant to statutory authorization, the homestead 
may be given to the survivors In other lands of the de¬ 
cedent 

ill the absence of statutory authorization the sur¬ 
vivor or survivors by reason of survivorship ordi¬ 
narily cannot claim or select a homestead out of 
decedent’s lands other than lands which he had or 
could have claimed or selected as a homestead dur¬ 
ing his life ^ However, under some homestead 
jirovisions the homestead may under some circum¬ 
stances be given in other lands of the decedent ^ 


gage —Childs v Julian, 2 So 2d 4S2, 
241 Ala 240—Tirer v Holeaapple, 
146 So 614, 226 Ala 271 
TJ'flng' proceeds of other property to 
make np deficiency 
Homc*st<‘ad, to which widow was 
entitled, not beingr in condition aa 
to title to he paititioned and us€d 
as home, and proceeds alone beinjc 
insufHclcmt, making: appropriations 
fiom homestead lot and another lot 
to make up sufficient hoino&tead al¬ 
lowance was pioper—McCanlcss v 
Devenport, Tex Civ App , 40 S W 2d 
903 

Settiner nxmrt of homestead by 
commissioners and coxifirmatlon 
thereof did not affect power of <ourl 
of equity in due administration of 
estate, and under widow’s conces¬ 
sions or admissions in her pleadings, 
to sell all lands of estate winch 
embraced homestead in parcels or ns 
a whole, to protect liomestead to 
extc'nt of provisions ol statute — 
Howell V Ward, 161 So 487, 230 

Ala 379 

94. Ky —Warren v Warren, 104 S 
W 751, 1199, 126 Ky 692, 31 Ky. 
L. 1101 

20 C J p 1023 note 23 
95 Tex—Ten y V Terry, 39 Tex 
310 

29 CJ p 1023 note 24 
06. Ohio—W<dverton v Paddock, 3 
Ohio CirCt 4SS, 2 Ohio Cir Hoc 
279 

29 C J p 1033 note 25 

97. Ky—Shea v Shea, 72 S W. 7, 
24 KvL. 1702 

98. Ohio—Evans v Staggaman, 8 
Ohio Dec, Reprint, 244, 6 Cine L 
Bui 636 

29 CJ P 1023 note 27 

99. Colo — Union Nat Bank of 


Greeley y Wiifiht. 242 P 54, 55, 
78 (^olo 346, ciuoting Corpus Juris. 
Ill— Grote V Grote, 113 NE 967, 
275 Ill 20b 

1. Ala—McCauffh v Davis, 4 3 So 
745, 150 Ala 558 

2. Wash—In re Jones’ Estate, 118 
P2(l 951. 11 AVash2d 254 

29 C J p 1023 note 32 
Coustructlou of statute 

Statute providinfiT lor exemption in 
lieu of homestead when decedent 
has no homestead at time of dc^nth 
must be construed in connection 
with statute providing’ that when 
homestc ad set apart to widow and 
minor child or children ccmstitutes 
all dec'edeiit's realty -ii state, title* 
vests ahsolutedy in widow and chil¬ 
dren—Worthy v Walton, 167 So 
799. 233 Ala 317 

Where homestead declaration was 
ineffectual, because not followed by 
residence, burvjviiiK husband was en¬ 
titled to property in Jieu of home 
stead—In re Lcupp’s Estate*, 279 P 
.579, 153 Wash 218 
Felonious killing' of deceased spouse 

(1) Uxoricide may not have prop¬ 
erty from wife’s estate set o\er to 
him in lieu of homeste^'d and e\- 
ernption.s—In re Tyler’s Estate, 250 

456. 140 Wash 079, 51 ALR 1088 

(2) “Since the decision in the Ty¬ 

ler case, [supra] the leRislaturo has 
amended ^ 1473 . . and by 

such amendment denied to a sur- 
viying spouse, who has feloniously 
killed the deceased spouse, the right 
to have properly awarded to him 
or her, as provided in the section ”— 
In re Welch’s Estate, 94 P 2d 758, 
700, 200 Wash 686 

Diminution of share of minor does 
not bar widow from securing award 
—In re Welch’s Estate, supra. 
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Short duration of marriage is no 

ground for refusing award to wid¬ 
ow—In re Welch s Estate, supra. 
Effect of devise of jiroperty 

(1) Under some stnPit(*s an award 
may not l)e taken from separate 
property of deceased, which is other¬ 
wise disposed ol hv ^^J]1 where 
there is no minor child li\ing as the 
issue of the surviving spouse and 
deco,iS(*d —In re Monighan’s Estate, 
88 P 2d 403, IDS \\ ash 2,53 

(2) AfJoptf'd child is “issue”—In 
re McGorklf’s Estate, 223 P 1938, 
128 Wash 556 

(3) Where the husb<ind deeds 
propertv to the wife so as to lic*- 
conn* her separate proper iv, on hc'r 
death he is not enlitlod to an award 
in lieu of home stc*ad where tiie prop¬ 
erty is otherwise devis* d and no 
ininoi child suimvos —Jii n Rrick- 
ty’s Estate, 289 J* 1015, 157 A\ ash 
532. 

(4) The statute refer.s onlv to 
propertv devised or beciueathed to 
others than widow, and property 
pa.ssing to her under re‘-iduar\ pio- 
vi.sions rs sul)j(*ct to her claim for 
homestead—In re SilnlLner’s Estate, 
21 P 3d 131, 174 AV ash 114—In re 
nt*}«re’s Estate, 227 I> 8'',9, 130 Wash 
458. 

(5) AVhere husband and wife had 
no minor children at time of death 
of wife who bccnieath^d certain spe¬ 
cific arnourit out of her separate es¬ 
tate to husl>ancl and in.cdc* a daugh¬ 
ter residuary legaice, liusband was 
not entitled to homestead in the 
separate properly—In re Monighan’s 
Estate, supra 

Particular property to be selected 

In widow’s proceeding to set aside 
homestead, widow was not entitled 
to have awarded to her husband's 
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Thus, if the homestead occupied by decedent was 
of no value to the widow because encumbered to the 
extent of its full value, she will be entitled to se¬ 
lect from land owned by decedent at the time of his 
death a homestead exemption conforming in value, 
quality, quantum of interest, and duration of enjoy¬ 
ment to the exemption provided by law ^ Where a 
mortgage of the homestead is forbidden, the widow 
IS entitled to the homestead property free from any 
claim of a mortgagee under such a mortgage, and 
cannot be permitted to take in lieu thereof a greater 
quantity of other land of her deceased husband, 
which iicrtained to the assets of his estate for the 
payment of bis debts 


§ 270. - Territorial Extent, Quantity of 

Interest, and Value 

a In general 
b Value 

a. In General 

Constitutional and statutory provisions control the 
extent and quantity of a survivor's homestead. 

The privilege of survivorship is limited to one 
homestead for all ^ The survivor is entitled to the 
quantity permitted by constitutional or statutory 
provisions® but is entitled to no more than such 
provisions allow ^ 

b. Value 

The homestead of a survivor may not exceed In 


undivided ont»-seventh interest in 
tiact ot land whith widow and hus 
band o( (iii)]<>d undi‘r a written 
nolwithstandinfi husband owned the 
small undivided intenst in land — 
In r(' .Torn's’ Kstatv, 118 1’2d 11 

Wash 2d 254 

Znclnsion of household groods and 
furniture 

Undt 1 statute providinp: th<il 
aw'aid of homestead to surviving 
spouse shall iritlude the home and 
houst iiold f,o()ds if mv l.iilur^ to 
awai d widow hoiisi liold goods and 
fuiniture as a iiortion ol the amount 
set oil to h( r is hornostcad w.is et- 
Tor —In re I cries’ lOsiale. sujiia 
Setting- aside lands to minor child 

(1) Wiiere motlier das Jeaving no 
honu sU'.id find binds are set asidi 
to minoi <hild oj rhildr« n in lieu 
of liomest(>acl, title to and inteiist 
in siu h lands vest in child or chil¬ 
dren to same <\t(nt as though lands 
(onstitiiled niothtr’s hoinisti.id at 
her cJi ith—^ANoithv v Wallen, 1(»7 
So 71U1, Ji2 Al.i il7 

(2) While nioUii T died seizi d ot 
Ihitf lontigijoiis ](»ts with tiiicc 
housi s the 1 eon oiiiipi'd ii\ tenants, 
ns her oni\ realtv. and piopiitv did 
not exceed one hundred and sixt\ 
aeies in area nor two thousand dol¬ 
lars in value, niinoi daughter who 
was only heir at law was entitled to 
property in fee simple as exempt to 
daughter in lieu of homestead — 
Worthy v Walton, supra 

3. Ala—Ticer v Holesapple, 146 So 
614, 226 Ala 271 

W C J p 1023 note 33. 

4. Tex—Blair v Thorp, 33 Tex 28 
29 CJ p 1023 note 34 

5. SC—Mutual Ben Life Ins Co 

v Yarborough’s Estate, 169 SE 
289, 169 SC 48*6—Carolina Nat 

Bank v Senn, 26 S C 572 

Amount, extent, and value of prop¬ 
erty to which head of family is en¬ 
titled see supra 59 56-62. 


\ature of estate or interest trans¬ 
mitted see HUpr.i 265 

e. Ark—O’ConneJl v Sowell. 87 S 
W 2d ‘)s.'> 191 Ark 707—Robertson 

v Adams, 260 S W' 27, 10 2 Ark 
290 

Te\—Crow v Eitst Nat Bank Civ 
App 64 S W 2d 177, error refused 
Vt—Rri hardson t Riihardson, 11 A 
Jd 227, 111 Vt 140 
29 (’,1 p 10J1 note 4 2 

Whole homestead 

ITndi r 5cS St \nnot § 311 the sur¬ 
viving ‘-f)ou‘'f is entitled to f)o-sts- 
sion of fill of what lonslituLid at 
tune of death of spouse the consti¬ 
tution il homestead of deceased 
sfiouse eximiptid to such spouse in 
his lifetimi tis head of a iamil\ 
hut siK h hoinesteid mav not he eii- 
lai ged or another selulid—Tow'^ell 
v To well 116 J‘ 2d 889, 1 *• »i Okl 25‘) 
—In re (Jndners Estate. P 490 

122 Okl 26 

“Lot" 

The term ‘Uit” wuthin a statute 
giving a widow a liorni stead right 
in the piemjses to thi extent of lh« 
house and ,i ciuantitv of giound on 
which till hous(‘ IS situated, not ex¬ 
cel ding in amount ‘one lot” is not to 
he understood as svrionvnious w’^ilh 
“tiatl” or "parcel.” hut in the sense 
of a city town, or village lot ac¬ 
cording to the survey and plat of the 
citN, low'll, or village In which the 
propirtv IS situated—ilson v 
Proctor, 8 NW 830, 28 Minn I’l 

O-wuershlp of other property as af¬ 
fecting interest of survivor 

(1) Where the widow owned in her 
right one fourth of the tract of land, 
including the dwelling house and ap¬ 
purtenances, occupied by her hus¬ 
band as a homestead at his death, 
she IS entitled under the statute, to 
land, including the dwelling house 
and appurtenances, worth one thou¬ 
sand dollars, as a homestead, but her 
own interest in the land allotted to 
her must be estimated as part of the 
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exemption - Miles v Hall, 12 Bush, 
Ky, 105 

(2) However, U has been held that, 
where the surviving wife, being head 
of a family, is in possession of com¬ 
munity properly as owner of an un¬ 
divided one half and usufructuary of 
th(* other undivided one half, she is 
entitled to a homestead exemption 
ot the whole property—Tinney v 
Vittur. 04 S) H)7, 121 La 549 

(3) Cnd(*i Const 1898 art 244, ex¬ 
empting a homesttacl, or two thou¬ 
sand dollars from the proceeds of a 
stih* theraof, other pioperty ow'iied 
hv Ihi claimant of thi* home ste id is 
not to be d(*ducted from lire two 
thousand doll irs—8!ufcession of 
lI.nrTington 94 So 447, 152 La 927 
lucome from proceeds of liomeLtead 

(1) The t*\einption right of widow 
rind ( hildn n ol hoiiu si ( adei, on 
home stoadc 1 's death in proci'i'cK dr>- 
rived from sale of his home* tc id, 
under Kentucky .statute, is 1 united 
to enjoyment of the income from the 
exempt fund, w'hich must b(‘ invested 
undei Older of the court oi otherwise 
so piot((ted that creditor-, of home- 
ste.idei can secure fund af Lc*i right 
of V idow and cliildn n in tin income 
derived therefrom has been extin¬ 
guished—In re (Lbson, I>CK\ , ,33 
E Supp 8i8 

(2) Where the homestead is sold, 
inf.int children having a homestead 
right mav. in the discretion of the 
com I, be given the interest on the 
.Tinount e\empt(‘d. or the present 
cash value of their estate, or a rein¬ 
vestment of the fund in a homestead 
for therr benefit may be directed — 
Schnabel v Schnabel, 66 SW 983, 
108 K> 536, 22 Kv L 234 
Computation of value of widow's 

estate where minor children 

Ill—Allen V Allen, 222 Ill App 438 

7. Ala—Ticer v Holesapple, 146 So 

611, 226 Ala 271 

Mont—In re Trepp's Estate, 227 P. 

1005, 71 Mont 154 
29 C.J p 1024 note 42. 
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value the amount limited by conatitutionai or statutory 
provisions. 

A survivor^s homestead is not limited in value* 
unless a limitation is imposed by constitutional or 
statutory provisions.® 

Time of valuation In determining the amount 
thus exempt, it has been held that the value at the 
debtor’s death will control and not the value when 
the homestead was acquired,^® although the con¬ 
trary view also finds support Where decedent 
failed to have his homestead assigned to him dur¬ 
ing his lifetime, the limits of the homestead estate 
and the value of the same, it has been held, must 
be determined in the proceeding for an allotment as 
of the present time.^^ 

Matters considered in determining value. Im¬ 
provements on the jiremiscs are not to be considered 
in determining the value of the survivor’s home¬ 
stead where improvements are cxjiressly excluded 
by constitutional or statutory provisions Im¬ 
provements made by the surviving husband for his 
own use after his wife’s death have been excluded 
in estimating the value of the homestead 

Insurance money collected on a dwelling burnt 
before the allotment cannot be included in deter¬ 
mining the value of the homestead 


Encumbered property. In some jurisdictions if 
the homestead property is encumbered, the amount 
of such encumbrance is deducted in determining the 
value of the homestead.^® Where the widow, en¬ 
titled to a homestead, ])aid an encumbrance there¬ 
on created by her husband, the homestead should, 
for purposes of allotment, be valued on the basis of 
the difference between the value of the property 
and the encumbrance If the property is worth 
more than both the statutory amount of exemption 
and the mortgage, and is sold to iiay debts of de¬ 
cedent, the survivor’s homestead interest need not 
contribute to discharging the mortgage l* 

Increase in value In some jurisdictions an in¬ 
crease in value of the homestead after allotment 
docs not deprive the surviving spouse of any part 
of It 

§271. Duration and Termination of Right 

The persons entitled to the fee m remainder may 
take possession of the homestead property on the ter¬ 
mination of the homestead right of the survivors. 

The homestead right of the survivor may be 
terminated in several ways, as discussed infra §§ 
272-277 On the termination of the homestead of 
the survivors those persons entilled to the fee in 
remainder may lake ])ossession,“® and, as shown in- 


8. Cal—Tn re Munl/’s Estate, 2J1 

P 171, 60 Cnl App 404 

29 C^J p 1024 note 47 
Value of homestead generally see 
Hupra r)0-C2 

9 . Ala —Ticcr v Ilolesapple, IIC So 
614, 2JG Ma 271 

Ky—Manj,ruiTi v M ingrum. 287 S 
W 532 216 Kv 154 
Mont —In re Trapp’s Estate, 227 P 
1005, 71 Mont 151 

ND—In re T< ittn’s E'^lalo, 249 N 
W 01 {. 0 1 N J) 7J0 
SC—Mutual Pen lafe Co v Yar- 
boioughs Estcite, 160 SE 289, 109 
SC 480 

29 C'J p 1024 note 46 
Where homestead Is indivisible 

without niatetjal in|iir>, the suiviv- 
Ing hu‘-h.ind and wife or minor chil¬ 
dren are entithd, as afiainst the heirs 
or devisees, to Iiold the entire prem¬ 
ises as a honii stead estati’, e\tn 
though the proper Lv exceeds the stat¬ 
utory limit in value 
N D —Calmer v (’aimer, 106 N W 
6S4. 15 ND 120 

Okl—In re (lardiier’s Estate, 250 P 
400, 122 Okl 26 

Rights of hell ^ as against survivors 
see supra ? 264 

la Ala—Haynes v TIavnes 181 So 
767, 236 Ala 331—Sirris v Kitth- 
ens, 172 So 638 233 Ala 18 4 - 

Gray v, Weatherford, 149 So SI9, 


227 Ala 324—Ticer v Holesapple, 
116 So 614, 226 Ala 271 
20 C T p 1024 note 48, p 1011 note 56 

11. Ill—Garwood v Garwood, 91 
NE 672, 241 Ill 580 

29 CJ p 1024 note 49 

12. Ill—Mason v Truitt, 100 NE 
202, 257 III 18 

13 In Texas 

(1) Under the c*\prpss provisions 
of the constitution art 16 § 51, .i 
home,stead in a city, town, or village 
shall consist of a lot or lota not to 
exceed in value five thousand dollars 
at the time of their de.signation as a 
homestead, without reference to the 
value of any impiovements thereon 
—Whiteman v Uurkey (’JvApp, 286 
S VV' 350, conforming to answer to 
certified cjuestion 282 SW 788, 115 
Tex 400 

(2) Formerly in assigning a home- 
.stead to the survivor in a cUv ot 
town lot or lots, the value of im- 
piovernents thereon, as well as of Die 
land ilsell, was considered In deter¬ 
mining the survivor’s exemption — 
Me Dane v I’ast hal, '62 Tex 102— 
VV^'illiains V Jenkins, 25 Tex. 279 

14. Kv—Shields V Parsons, 18 SW 
2d 961, 210 Ky 143 

15. Til—Ki tch.am v Kctcham, 109 
N E 1025. 269 Ill 684 

29 C J p 1024 note 62 

16. Ala — ChJlds v Julian, 2 So 2d 
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453, 241 Ala 24 ')—Tkit v Hole- 
sapple 146 So 61 4, 226 Ala 271 
Mo—Martin v Marlin, 285 SW 92 
313 Mo 476 

Estate should be valued as if it 
wore free from the mortgage, if the 
estate is suh)< et to a rnortgfige whnh 
takes pri*<fd(nct o\ < r (he hdinoslead 
right, and the iiglils of the mort¬ 
gagee will remain umifff'( led by the 
assignment the opt ration of which 
will be mtrclv to give the widow 
the Tight to luild thi homestead 
assigned to her until proceedings to 
enfoKe th» pai amount light under 
the mortg ige—Norris v Moulton, 34 
NH 392 

17. Ill — Cxirwooci V Girwood, 91 N 
E 672, 24 1 111 .5S() 

la Mo -Hufsfhmidt V (iioss 20 S 
AV 679, 112 Mo 619 

19 Kv—Wilson V l)e\nsher. 264 S 
W 1057, 204 Ky ]0S 
Tenn—Hutdieson v Huttheson, 143 
S VV'‘»d '88b, 176 Tenn 468 

20. Kv—How'arcl v Mitchtdl, 105 S 
\V2d 128, 268 Kv 4 29 
Miss Hohri V Ilohn, 5 Ho 2d 4 29, 
191 Miss 122, appeal dismissed 62 
SCI 1283, 316 US 616, 86 L Ed 
1730 

Mo—Hall V Hall. 145 S W 2d 752, 
346 Mo 1217 

29 C J p 1017 note 77, p 1043 note 16 
[a] (1). 
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fra, § 290, the homestead property is usually then i only so long as it is occupied by the surviving 


subject to the debts of decedent 

§ 272. - As Affected by Occupancy of 

Premises 

Unless required by statute, the homestead right may 
be preserved without continued occupancy by the sur- 
vivor. 

Under the construction of some homestead pro¬ 
visions, continued occupation of residence on the 
premises is not requiied of the surviving spouse, 
of the minor children,-^ or of heirs in whom the 
homestead laws vest the homestead estate free from 
the debts of the ancestor,^3 m order to continue the 
exemption from decedent’s debts However, under 
the construction of other homestead provisions, the 
exempt character of decedent’s homestead continues 


spouse 

Sufficiency of occupancy As regards sufficiency 
of occupancy when required, it has been held that 
a guardian,25 or a guardian’s tenant,^® may occupy 
for the ward, and that a tenant may occupy for the 
surviving spouse and children,^^ although the sur¬ 
viving spouse may reside out of the state 28 The 
premises may be partly rented and partly used for 
cultivation and pasturage by the surviving spouse 
who resides elsewhere or the premises may be 
cultivated by a child who resides clsewherc,^^^ or 
may, as it has been held, be used by the beneficiary 
merely for storage of furniture Minor children 
for whom their guardian has thought it desirable 
to find other temporary quarters cannot be consid¬ 
ered as having abandoned the homestead 2- An 


Course of descent of homestead prop¬ 
erty supra § 142 
Possubsiori hv owiieis of fee on aban¬ 
donment of liomcstcad by widow 
see infra ^ 27'] a 

In a-eorer.a under Ciy Code 1010 § 
3J‘)b, properly set apart to a wite 
or w'lte and minor (hildren as a 
horru'stend on termination of the 
homestead estate reverts to the es¬ 
tate fiom which It was set apart un- 
k‘ss sold or reinvested in pursuance 
of tile provisions of the (''ode, and 
the divi'^ion ol llie land h\ the wife 
and some of the children, or its sale 
hi theni, e\cn it \alid undi r (’’onsl 
ait 9 9 par 1, did not drfiat the 

interest of ariollier child on Ic ririlna- 
tion of the liornc^'-tc'ad estate —Crif- 
fln \ rjnnin, 113 SE 161, 133 Ga 
517 

21. Ill—Ttasnnisscn v Ra'^iiiussen, 
13 N E Jd IGG, {OS 111 137 
Mo—("nve v Wells 3 S VV 2d 63G 
,3] 9 Mo 910- Wn oft v Moore, 257 
SW t7l 

Neb --iJaitv'ls v Heelua, 273 N "W 
4S3, 132 Neh 841 
29 C T p 1023 note 57 
Abandonment ot liomestead aee in¬ 
fra § 27] 

Nature of estate ot interest trans¬ 
mitted to survivors see aupia ^ 203 
Season assigrned in some junadic- 
t*ons for the rule is that, under the 
homestead laws, on the death of ci¬ 
ther husband or wife "a new title is 
created which vests in the survivor 
for life unconditionally ”—Parrels v 
Seefua, 273 NW 485. 132 Neb 841— 
29 C J p 1025 note 57 [a] 

Zn Alabama 

(1) Since the passag^e of Act Feb 
28, 1889, L 1 889 p 113, Code 1940 i 
698, occupancy of the homest(>ad al¬ 
lotted to the widow and minor chil¬ 
dren IS not necessary to preserve the 
right—Cox v McEemore, 183 So 
860, 23'6 Ala 659—Kyser v McGlinn, 
92 So 13, 207 Ala 82. 


(2) Prior to 1889 the homestead 
was conditioned on continued occu- 
parii y—Podc ker v Tulwiler, 100 So 
77G. 211 \la 537 

(3) The Act of I'^SO did not apply 
where decedent dJc‘d prior thereto-- 
IJodeker v Tutw'ilti, supra 

(4> Alit nation of liomf'^ttad after 
hu^-bind’s chath as constituting for¬ 
feiture* see supra § 251 
Ill Teuaessee 

(1) Since the passage of E 1879 r 
171 thf right of honiesie.id is not 
dependent on oc''upnmy—(_''lark v 
Hulltri, 247 SW 107, 147 Tenn 261 

(2) Prior to 1879 continued occu¬ 
pation of thr prt mists w’^as required 
—Ilicks V IVppei, 1 Haxt 42 

In Texas 

(1) Const art 16 § 52 does not re¬ 
quire oc’cupancv of the Iionit'sread 
in Older to preserve it, except as 
against thf heir.s of deceasfd to have 
a partition ol the property —Sni- 
geant v Sargeant Civ App , 19 S W 
2d 3S2 ccitilied questions, answered 
15 S \V 2d 589 118 Tex 343—Good v 
Good Civ \pp. 293 SVV 621 

(2) Children cannot succeed to the 
iiornc stead rights of their p,irenls un¬ 
less they remain together as a fam¬ 
ily and occupy' the property as a 
homestead—J’elty y Barrett, 37 Tex 
84 

({) In the case of a yvidow’s l)usj- 
riess homestead, exemption is lost by 
in r failure to conduct a hu^-iin'-*^ 
on the piemiscs—Ilarle v Richard 
14 S VV 257. 78 Tex 80 

(1) The exempt character of a 
business homestead is not lost by tb< 
fact that the survlyors do not in¬ 
tend to continue decedent’s husines'- 
on the premises—Clift v Kaufman, 
60 Tex 64 

22 . Mo—Moore v Mansfield, 286 8 

W 353 i 


23. low'a—Kite v Kite, 44 N W 716, 
79 Iowa 491 

Tex ~ Greene v Cass County State 
Bank, Civ App , 7 S W 2d 620 
29 CJ p 1025 notf 58 
Homt'slcad exemption inuring to 
hens see supra § 265 d 

24. Iowa—Crouse v Crouse, 259 N 

\\ 443, 219 low'a 736 

Kan— Vndoison v Shannon, 73 P 2d 
5, 116 Kin 704. Ill A EH 200 
Kv—Howard v Mitchell, 105 S \V 2d 
1 28, 268 Ky 4 29 

Wvo—Dohli r v Clark, 292 P 216, 
12 Wvo 160 
29 C.J p 1023 notf 60 
Ilomrsti.nd right of surviving spouse 
as mine right of ocejupancy see su- 
pia 1} 2G3 

Involuntary rellmialBlmient of pos- 
session 

Widow s statutory right to occupy 
homestead until her distrihutiye 
share erf intestate’s land was set 
aside, Sfe supra § 252, w'Us not lost 
by' her ouster thciefiorn under ludg- 
ment laler set aside—Crouse v. 
Crouse, 259 VW 443, 219 lovva 736 

25 Ark—Booth v (ioodwin, 29 Ark 
'63 1 

26 Kan—Shirack v Shirack, 24 P 

1107 4 1 Kan b5 3 

t)k] -Roikyyood v St John, 62 P 
277 10 Okl 17b 

27. K\ —Overhv v Williams, 185 S 
W 8 22, 1 70 Kv 140 

29 c’J p 1025 note 65, p 1027 note 84 

28- Tenn "-I’eterson v Goudge, 6 
Tenn Civ v\ 288 

?.?. Tex — Edwards v Clemmons, 
Civ \pp, 181 SW 840 

30 Kan—Deering v Board, 28 P 
981, 18 Kan 16 

11. Mass —Brettum v Pox, 109 
Mass 234 

2. Kan—Smith v Eandis, 144 P. 
998. 93 Kan 453. 
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unexecuted intention to occupy will not prolong the 
exemption 33 

§ 273. - Abandonment 

a By surviving wife 
b By surviving husband 

a. By Surviving Wife 

The homestead right of a widow acquired by sur¬ 
vivorship may be lost by abandonment. 

It is very generally held that the widow’s right 
of homestead acquired by survivorshi]) may be lost 
by abandonment,34 although no question of an aban¬ 
donment of a homestead can arise during a posses¬ 
sion which was not referalile to the homestead 
right 35 Aliandonmcnt is a question of intention^C 
which may be shown by acts and conduct 37 Wheth¬ 
er acts of a widow amounted to the abandonment 


of her homestead is ordinarily a question of fact33 
to he determined from all the circumstances 33 To 
constitute an abandonment, the surviving wife must 
remove from the homestead with intent not to re¬ 
turn to It as a place of residence, or must, after 
removing therefrom, form such intention 

Permanent remmnil or absence Under many 
homestead laws a permanent removal by the widow 
operates as an abandonment of her homestead right 
in the iircmises ,4i and it has been held that the 
fact that she was ignorant of her homestead rights 
at the tune of her removal will not prevent the loss 
of such rights ,4“ but under other homestead laws 
permanent removal from the homestead premises 
will not work an abandonment of the homestead ex¬ 
emption,43 at least where the title has become vest¬ 
ed absolutely in the widow 44 


33. Ky —Hicks v. Soapor, 6 Ky L 
364 

34. .\rk—Kitchens v Wheeler. 141 

S W Jd 14 200 Ark 671—Gill v 

Hunn, IIG S W 2d 612, 196 Ark 

1178—Hill V Sfhultz, 27 S W 2d 
ol2, 181 Ark 719 

Kan—111 iRham v Pflster, 101 P 2d 
&69. ISl Kan 991 

K'V —Brewer v Brewer, 105 S W 2d 
582, 268 Ky 625—Bei Rer v Berg¬ 
er, 94 .SW2d 618, 264 Ky 225 
Okl —Hembree y Magnolia Petrole¬ 
um Co. 56 P 2cl 851, 17‘6 Okl 521 
29 CJ p 102 6 note 73 
Abindonnumt by minor child see su¬ 
pra § 257 c 

Abandonment by widow 

Alienation after husband’s death 
see supia § 254 

Eff'ft on honie^-tead rights of mi¬ 
nor children ^ee supra S -57 b 
Remarn.ige nnd removal see .supra 
^ 253 

Waiver, release, or bar of widow’h 
horne‘^lead see supra <}§ 249-254 
Occupancy of poition of liomesteard 
premises by son of deceased >\ho had 
no homofatead right could not pre¬ 
serve the right of homestead in fa- 
voi of d( ceased s wife who aban- 
dont d her homestead alter deceased’s 
death—Gill V Jyunn, 116 S W 2d 612, 
PM, \rk 117S 

Estoppel to claim abandonment 

Wh' rt' wif( obtained order to sell 
hu'^bind’s land after his death suh- 
jec I to lionif stearl right, neither she 
nor those (1 inning under hm can as¬ 
sert ab iridonme-iit of homestead - 
Maupin V Bongacre, 288 S VV 54, 
315 Mo 872 

35. Ill—SotC'k V Sottk, 97 NM 656, 
253 111 302 

29 CJ p 1026 note 74 
30. Ark—Hill V Schultz, 27 S W 2d 
612, 181 Aik 719 

Ill —Rasmussen v Rasmusfoen, 13 N 
B 2d 166, 368 Ill. 137. 


0''1—Hertcm v Herren, 4 P 2d 92 , 
152 Okl 281 

W.clow who is insane and who is 

la mg cared lor in a hospital cannot 
be regiirdc'd as having abandoned 
the homestead—Smith v Tjindis, 14 1 
1* 998, 93 Kan 453—Witheis v Bove, 
81 P 204, 72 Kan 3 40, 3 L R A .N S , 
514 

37. Ky—Bove v McCandless, 16.1 S 
\V 197, 157 Kv 352 

29 CJ p 1026 note 7.5 

Evidence held sufficient 

(1) To show intent to abandon *- 
Taiei' v Spriggs, 147 S W 754, 14 9 
Ky 20 

(2) To sustain findings that widow 
had not abandoned homestead 

Kan—llciberls v Fiist Nat Bank, 
2 68 J’ 799, 126 Kan 501 
Okl —Lusk V Cartel Oil t^) of W esi 
Viiginl.i, 59 P 2d 6.96 17J Okl 508 

—Herren v Herrin, 4 I’2d 92, 152 
Okl 281 

Evidence held insufficient to show 
ahnndonmeiit 

Kan —In n (\ii Ison’s Estate, 221 P 
895 1 15 Km 722 

Wash—■ .Smith v h>rry, 86 P '658, 43 
Wash 4 60 

38. Ky—Bove v MeCandlt ss, 163 S 
W 197, 167 K> 352 

Tex—Good V <Jc)od, Civ App, 29 5 

S W 621 

39. K.an—Brigham v IMKter, 101 I’ 
2d 869, 151 Kan 991 

40. T» X - Good V Good, Civ App , 
29.3 SW 621 

41. IIS -M igiiolia I’ctrolcum Co v 
JU.ncj, C c’ \ Okl . 58 FJd 48. cer¬ 
tiorari dc'nic'd liown v Alaver, 53 
set IS, 28/ US 618, 77 B Ed 5 56 

Teiin—Cirey v C’arey, 43 S W 2d 
4 98 161 Tenn 4 86 
Wis—In re Fish .s Estate, 253 NW 
387, 214 Wis 161 
29 CJ p 1026 note 77. 
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Widow’s removal from land pos¬ 
sessed by adverse occupant was 

abandonment of homestead tight — 
Clark V Friend. 295 SW 392, 174 
Aik 26 

Removal from state 

(1) The widow’s rights In the 
boniest end are forfeited in f.nvor of 
the husband’s creditors bv her re¬ 
moval to another state suhscriuenlly 
to the husband’s denth—("lark v 
Bullen 247 SW 107 147 Tenn 261— 
29 CJ p 1 026 note 77 [hi 

(2) When suTvuing wife remar¬ 
ries and takes the thiUlrcn into an- 
othc'r state, thc^ honicstcnd fstate 
c ease's -In re nriihl’s Estate, 237 N. 
W 697, 61 ND 168 

(H Remarriage' as affecting wid¬ 
ow’s homc.stcid si'e siijira § 253 

42. Mass—I‘aul v iVnul, 136 Mass 
286 

43. A1o--r.nve v Wells, 6 S W 2d 
6’56, 319 Alo 9 10 

29 r ] p 1026 note 79 

In Alabama 

(1) Under the expri'ss proNibion.s 

of Act Feb 28. 1889 B 1 889 p 113, 
C’odc 19 10 09S, a honiestetid al¬ 

lotted to the widow nnd nnnoi child 
or children is not nhrindoned oi for- 
Ic'ited hv a rc'ninval theiefrom — 
Grivis V Bates 194 So 647, 2 39 Ala 
211—Cox V McBemorc' 18 1 So 860, 
2 5(» AlIu r)5‘i—(’’ast \ v Sacks, 134 So 
851. 22 5 Ala 147— K\sc'r \ ATcGJinn, 
92 So 13, 207 Ala 82—-Johns v Can¬ 
non, 74 So 42 199 Ala 118- 29 C J 
p 1026 notes 80 [a] (2), (3), 7’J [b] 

(2) Prior to 1 889, a i>c rmanent 
removal orar.ited as an abandon¬ 
ment of the homisif.id—Bodeker v 
Tutwiler, 100 So 776, 2 11 Ala 537 
29 CJ p 1026 note 80 [a] (1) 

44. Ala—Munchus v Harris. 69 
\la 506 

Miss —Brown v. Brown, 33 Miss. 39 
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Short or temporary removal or absence. While 
the removal from a homestead for any length of 
time, ho vvever short, with a settled purpose to quit 
Its occupancy and take up a domicile elsewhere, 
constitutes an abandonment,^^ an abandonment of 
the homestead premises sufficient to deprive the 
widow of her right to a homestead is not effected by 
mere temporary absence with intent to return 
The widow may leave the homestead unoccupied in¬ 
definitely if she intends to and docs return to oc¬ 
cupy It 

Involuntary surrender of premises Abandon¬ 
ment must be predicated on a voluntary action of 
the widow She cannot be charged with aban¬ 
donment where she surrenders the premises under 
duress or is driven from her home 

Lca^e of homestead A mere temporary absence 
after having rented out the homestead and placed 
It in possession of the tenant has been held not to 
be such an abandonment as will forfeit the widow's 
cl.Lim to the homestead, and the occupancy of her 
tenant will be consideicd as her occupancy^® How¬ 
ever, where a widow rents the premises, and leaves 
them with no intention of returning and occupying 
them as a homestead, but wuth the intention of re¬ 
maining away iicrmanently, there is an abandon¬ 
ment It has been held that a widow abandoned 
her rights in a homestead and exempt jiersonalty by 
accepting a lease thereof from decedent’s heirs, and 
subsequently conveying the property to them, can¬ 


celing the lease, and accepting other provisions for 
her support 

Acquisition of new homestead. In the absence of 
a statute otherwise providing, the acquisition by 
the widow of a homestead in her own right, after 
the death of her husband docs not constitute an 
abandonment of her husband’s homestead 

Boarding relatives The fact that a widow who 
continues to reside on the homestead takes her son- 
in-law and family to board with her does not 
amount to an abandonment 

Nonpayment of taxes may be evidence of aban¬ 
donment wffien coupled with other facts and cir¬ 
cumstances showing the intention to abandon/'* 

A 7eido7U 7vho becomes a nonresident under some 
homestead provisions loses her rights in the home¬ 
stead 

hffect of abandonment In case of abandonment 
by the widow, including ahamloiimcnt by alienation 
of the property, the person entitled to the fee may 
at once enforce his right thereto, unencumbered by 
the homestead 

b. By Surviving Husband 

A surviving husband may abandon a homestead right 
acquired by 'survivorship 

The homestead right of a surviving husband may 
be abandoned Under some homestead laws, it 
has been held that a loss of the homestead exemp- 


45. T()W\9—Aiidoison V ■niakesh\ 
t;?0 NVV 210 . inn Towa 430 

46. 111—llisrnu‘?s(*n \ Ilnsmusscn, 
n N n I’d Ibfi. 3GS Ill J 57 

K\ —-llnnur \ A1((''()\vn, 21 S W 2d 

S 52. 221 Kv n22 

Ttx--(}oijd V clood, Civ App , 292 S 
W 621 

2') J p 1020 note 82 
Absence for purpose of employment 
Whore wife lived on hoiri( ^tead for 
a tinit atttr husband’s d(>alh and 
then wont away to work for other 
people, hut kept her household soods, 
cows and fai ni implementon the 
place, returned to it at her conven¬ 
ience and regarded it a& her home, 
her dc‘parture did not coi'sUtute an 
‘ahamionnicmt” of liomeslead — 
Stump V Srnarsh, 112 I’2d lons, 153 
Kan 804 

47. Ill—Dunbar v Dunbar, 9S NE 
563. 254 Ill 281 

48. Aik—VV’ood v Wood, 157 SW 
2d 36. 203 Ark 344 

49. Ark —Wood v Wood, supra. 

Where son, entitled to remainder 
of estate, by abuse drove mother 
from homestead and throuprh threats 
prevented her from returning: to her 
home, he could not plead abandon¬ 


ment as a defense to her rig^ht to 
rcH ovc'F the homestoad—W^ood v 
W'ood, supra 

Surrender in ignorance of her 
rights and under dur^'Ss is no de¬ 
struction ol the homestead piivib'ge 
—Youtir: v MiUvard, 58 S W 502, 109 
Kv IJJ, 22 K> L. 615. 6J7 
£0 111—Heillv V Reillv, 26 NK 

004, modified on othei grounds 28 
NE 960, 139 Ill 189 
Ky—Hamer v McCown, 21 S W 2d 
83 1, 221 Kv 522 
29 CJ p 1027 nc»tc 84 

51. Ill —Pa mail v Borders, 10 N 
E 550. 119 Ill 228 

29 C J p 1027 note* 85 

52. Iowa—Dilson v Ditson, 52 N 
W 20 J, 85 Iowa 276 

53. Ark—Butler v Butler, 2 S \V 2d 
63, 176 Ark 126 

54. Iowa—Jones v Bliinienstein. 42 
N W 321, 77 Iowa 361 

55. Ark—Oill v Dunn, 116 S W 2d 
612, 196 Ark 1178 

56. Tenn —Coilc v Hudgins, 70 S 
W 56, 109 Tenn 217 

57. Ark—Smart v Murphy, 139 S 
I W 2d 33, 200 Ark 406—Clark v 

1 Friend, 296 SW 392, 174 Ark. 26 
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—Murphy v Graves, 279 SW 359, 
170 Ark 180—Wair^n v Martin, 
272 SW 367, 168 Aik 682 
low a—Anderson v Bl.ikofly, 136 
NW 210 155 Town 430 
29 r J p 1001 note 58 
Abandeinmcnt of widow’s homest(*ad 
b> hIu nation bee supra 251 
Ilonusii il light of minor children 
ii'- .s-ln ( led bv ahandrnrmnt hv' 
pnitnt '‘ee supra § 257 h 
Kents and profits acciulng after 
abandonment ^ 

Wheic‘ w ldo\^ ,ibnndr)ped hf r mter- 
tsl in mineral rights in l.oin sti d 
hv salt theicof an heir of husband 
became cmtitled to her intt rest there¬ 
in and to have an accounting for 
amounts collet ted as royalties from 
land sirut date of convevance — 
VViiTien V Mai tin, 272 SW 367, 168 
Aik 682 

5C. Kv —Hager v Vincent, 15 SW 
2d 126. 228 K> 589 
Alienation by surviving husband as 
abandonment see infra 9 286 
Evidence held insnfllcient to au¬ 
thorize finding that surviving hub- 
band abandoned homestead inteiest 
in mortgaged land—Washington v 
Huggins, Tex Civ App , 10 S.W 2d 

140. 



§ 274 


E0ME8TEAD8 


40 C.J.S. 


tion in favor of the surviving husband occurs by 
abandonment where he ceases to occupy the home¬ 
stead premises and permanently makes his home 
elsewhere.®^ If he never lived on the premises and 
never asserted a claim thereto, and his wife de¬ 
vised It to adult children who were heads of fam¬ 
ilies, the land is subject to her debts However, 
a mere temporary absence or removal from the 
premises by the surviving husband does not termi¬ 
nate his homestead right,and it has been hefd 
that this IS so, although he intended to return only 
in case he did not sell the premises ^2 

§ 274. - Attaining of Majority of Children 

The homestead right of surviving minor children usu¬ 
ally terminates as to each child on his attainment of 
majority. 

Under most homestead law^s the rights which a 
decedent’s minor children hold in Ins homestead by 
survivorship continue as to each child until he 
reaches majority, but terminate at that period 
The benefit of the sui viv^orshij) is not extended by 
the fact that the child who attains full age after 
the homcsltader’s death is a dependent female,or 
an imbecile However, it has been held that, 
whcie several children are entitled to a homestead, 
a creditor cannot complain because those arriving 
at twenty-one years of age remain on the home¬ 
stead with a younger child as this docs not in any 
way affect or injuie the rights of creditors 66 


The rule under which the children’s rights termi¬ 
nate on majority has no application in jurisdictions 
where the homestead laws pass the homestead prop¬ 
erty to the heirs exempt from the ancestor’s debts, 
see supra § 265 d, or where a homestead right may 
be claimed by adult children, see supra § 256, or 
under homestead law's by which the homestead is 
^‘foicver discharged from all debts of the dece¬ 
dent ”67 

§ 275. - Mrrriage of Minor Children 

The marriage of a minor child may terminate hl» 
homestead light acquired by survivorship. 

A child w'ho has married and established a sepa¬ 
rate domicile must be considered as having volun¬ 
tarily ])arlcd with her right of occupancy 68 Where 
the statutes pi ovule that ihe unin,lined infant chil¬ 
dren of a (Icccf’ent shall be cntitlLcl to a joint oc¬ 
cupancy until the youngest anivcs at majority, a 
homestead right vested in an infant daughter is di¬ 
vested by her marriage during mii’ority 69 

§ 276. - Death of Surviving Parent or 

Children 

The homestead light of the surviving spouse terml- 
nates on his or her dtsath, but the death of the surviv¬ 
ing parent does not affect the homestead rights of minor 
children 

The homestead right of the surviving spouse ter¬ 
minates on his or her death 70 The widow’s in- 


5D, Iowa—llornhffk Hiown 59 
NW .TS, 91 Iowa Jib—JluUt'ihold 
V Wioks, 41 Iowa 'tlO 
29 C J p 10J7 note 94 
Rental of premises 
Iowa—I'^'inn v Gjant, J78 NW 225, 
224 Iowa .527 

00. Tov—Craddock v Rurl<*son, 62 
SW 644, 21 TixCivApp 250 

61. Ky—Ev.'inaville C’oflln Co v 
Sumner, J26 S \V 189 K\ 839 

29 C J p 1027 note 96 
Temporary absence on farm for 
purpose of Improvinsr health was not 
inconsistent with ri^ht of homef,te.ad 
—Jn le Raker’h Estate, 20 I’2d 1009, 
142 Or ,559 

Temporary residence on premises of 
second wife 

Survi\ln#? husband, retaining: pos- 
Heasions in room until forcibly t lect- 
od, did not aliandon homestead, de¬ 
spite temporary resideni e on piern- 
ises of Meeond wile, there beinpr no 
Intent to abniidon—(Jood v Good, 
TexClvApp, 293 SW 621 

Syideuce held sufflcieut to .sustain 
finding- of Jury that .sum ivnm hus¬ 
band did not abandon his homfstead 
in the city, although he spfnt large 
portion of his time on his farm — 


Whiteman \ Burktv, Civ App, 280 
y W ‘150. conforming lo ansy/er to 
<eTtifi<'d question 282 S AV 788, 1^5 
Te\ 400 

62. Ill—Henson v Mooie, 104 Ill 
403 

Ky—Gregory v Oats, 18 SW 231 
13 Kv E 7(.J 

63. Ala— RmIiop v Ttihi'son, 7 So 

2d 281, 242 Ala 551—Tl-arp v 

.Johnson. 122 So 668 219 Ala 637 

Ark—Shtppaid v Zepp.a. 133 S W 2d 
860, 199 Ark 1—Arnold y Arnold, 
97 SW2d 634, 193 Ark 109 
Ga—Houghton v Houghton, 173 S 
E G73, 178 tla J67'—Donalson v 
Veates, 1.59 S K 856. 173 Ga 30, 
followed in Shingh r v "ieates, 159 
SE 859 (fiisl CISC), 173 Ga 34. 
and 1.59 SE 859 (second cast), 173 
Ga ,15 

Mo —Hall V Hall J45 S W 2d 752. 
34 6 Mo 1217—Willoughby v 
Hnndes, 297 S AV 54, 317 Mo .544 
—Mooie V Maij^fuJd, 286 S AV 363 
— Maitin y Mai tin, 285 SW 92. 
313 Mo 476—Jennings y Cheiry, 
257 S W 438. 301 Mo 321 
ND—THiJjle y. Grafton Nat Bank 
of Gralton. 250 N W. 784, 64 N D 
129 

29 CJ p 1027 note 1. 
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64. C,a —Dill y Cai ter, 75 SE 638, 
138 Ga 530 

29 CJ p 1028 note 2 

65. Ga—Nial V Droi khan, 13 SE 
283 87 Ga 1‘50 

C3. K\--LMwr(nce y Lawirnce, 10 
Kv Op 353 

67. Okl—Fust Nnt Hank y Scott, 
02 F2(l 511, 512 178 Okl 175, 
quoting Corpus Juris. 

29 CJ p 1028 note 6 

68. Kan—SrriitJi y Landis, 144 P 
998. 93 Kan 4 5‘5 

Necessity of occupancy wee supra { 
272 

69. Kan—Smith y Landis, 144 P 
998, 93 Kan 453 

Ky—Jonts y (hawford, 84 SW 668, 
27 Ky L 191, 68 L H \ 299 

70. Ala—Bishop y .Johnson, 7 So 
2d 281. 212 Ala 551—Tliaip y 
Johnson 122 So 6GS, 219 Ala 537 

Ga—Houghton v Ho.ighton 173 S 
E 673, 178 Ga '107—Honalson v 
Yeatrs, 159 SE S56, 173 Ga 30 

Mifh—Dodds y Purdy, 269 N.W 
613, 277 Mich 693. 

Where surviving spouse has life 

estate In homestead, sui h interest 

becomes extinct on Jicr death 

Neb.—In re Lewis, 263 N.W. 480, 
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terest does not terminate on the death of the chil¬ 
dren of the marriage who survive the homestead¬ 
er,'^^ nor does the death of the surviving parent 
terminate the child^s interest ,'^2 ^nd, as shown su¬ 
pra § 265 d, under some statutes the homestead pass¬ 
es to the heirs exempt from the ancestor's debts 
«md from the antecedent debts of the heirs If the 
right of the surviving spouse is an absolute estate 
in the homestead property, on her death her inter¬ 
est passes by descent to her heirs and not to the 
heirs of her deceased spouse.'^^ 

§ 277. - Merger 

General rules governing the merger of estates usu¬ 
ally apply in the case of a survivor’s homestead interest 

General uilcs pertaining to merger of estates or¬ 
dinarily apply in the case of homesteads acquired 
by survivorship Where a suiviving spouse ac¬ 
quires an absolute estate in the homestead jiropcrty 


by reason of its being set apart as a yearns support, 
the homestead interest of such spouse consisting of 
a life estate is merged into the fee 

If the right of a surviving spouse is a life estate 
and such spouse inherits a share from one of de¬ 
cedent’s children, such share docs not merge in her 
life estate^® and may be reached by her creditors 

§ 278. Rights as Affected by Administrator’s 
Sale 

The interests of the survivors in the homestead of 
the decedent are not affected by an administrator’s sale 

Since the survivors as bcneficinncs of the home¬ 
stead arc not represented hy the executor or admin¬ 
istrator of decedent,'^® the interests of the widow 
and minor children in the homestead of decedent 
are not affected by a sale of the homestead premis¬ 
es with or without order of court,or whether the 


130 Neb 62—In re Frelinp’s Es- 
UiU, 230 NW 443, 110 Neb 606 
ND—Uuble V Eraflon Nat Hank 
of Craflon, 250 N W 7S4, 64 N D 
120 

When homestead has bean selected 
from community property and on 

dtath of eithtr bimJiand oi wife lias 
vc^'ted in «;urvivor, inubT Code Civ 
I’roc 1471, It ceas‘s to on 

death of sinvnoi —In re IMiintz's 
Estate, 231 I‘ 371. 09 Cal App 404 

71. Kv—(lay v Hanks, 81 Kv 552 

72. Mo—Canole v Hurt, 78 Mu 649 
29 C J p 1028 note 10 

73. Ala —Sims \ Sims, 51 So 731, 
166 Ala 1 11 

74. Tex—M<Cinliss v Devenport, 
Civ App, 4 0 S W 2d 903 

Merger of estal('«! g'en< lally atf Es¬ 
tates ILM-l'H 

MeiKcr of minor child’^ homeslftid 
right and inhentante see supra § 
26.6 a 

Nature of homestead estate or in¬ 
terest Bee supra 2b5 

Homestead title In fee is not merffed 
In life estate 

Or—Ferguson v Hoibnrn, 211 I* 
953, 106 Or 566 

Where widow’s homestead and life 
interests are of egnal degree in the 

same prop<‘^t^, neither being greatei 
than the other, technically they do 
not merge, although life estatf is 
submerged while homestead right is 
exercised, but practioatly merger is 
produced by unity of possession — 
M< Canless v Hevenport, Tex Civ 
App, 40 SW2d 903 
Assignment to survivor of mortgage 
on homestead 

A surviving husband’s estate of 
homestead Is not deRlroyed by merg¬ 
er in a mortgage estate assigned to 
him by the holder of the mortgage 


aecuritv on the premises —Sprague 
V Heamer, 45 Ill App 17 

75. Under statute providing that, 
wlurt two estatis unite in th» same 
person, the lesser merges with the 
greater, the text rule has been fol¬ 
lowed—Stiingfcllow V SnIngfellow, 
37 SE 767. 112 Ga 491—Eowe v 
Webb. 11 SE 845. 85 Ga 731—29 

T p 1000 note 42 

Tear’s support in homestead con¬ 
veyed hy husband 

Whert husband’s land was duly 
set apart as a homestead, hu“<band 
fonveved land to secure nole for 
induidual loan, and, following hus¬ 
band's death, w»^dow attempted to 
have land set apart to her as statu¬ 
tory year’s support, there was no 
merger ot (states In widow so as to 
terminate her right ot homestead 
and authorize sale under security 
deed, since huBband’s conv evanee put 
legal title bevond reich of Blatutorv 
year's support—Liandram v Care>, 
194 S E 362, 185 Ga 70 
Allowance to surviving spouse see 
ExtH utors and Administrators }}§ 
323-366 

76. Iowa—Strong v Garrett, 57 N 

715 90 Iowa 100 

Kv —Evansville Coffin Co v Sum¬ 
ner 226 SW 363. J89 Kv 839 
29 C J p 1014 note 46 

77. Iowa —Strong v Garrett, 57 N 
W 71.6, 90 Iowa 100 

78. Cal —Hopp*^ V Hoppe, 36 P 
389, 4 Cal Unrep Cas 669 

79. Ark—Levinson v Treadway, 78 
SW2d 69, 190 Ark 201—Hart v 
Wimberly, 296 S W 39, 173 Ark 
1083 

La—Succes&ion of White, 127 So 
883, 170 La 403 

Tex—Cline v Niblo, 8 S W 2d 633, 
636, 117 Tex 474, 66 A.L R. 916, 
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quoting Corpus Juris, and modify¬ 
ing. Com App. 292 SW 178, re¬ 
versing. Civ App , 286 S W 298 
•29 C .1 p 1028 note 15. p 1012 note 74 
Sale of homestead by personal rep¬ 
resentative under order of court 
to pav dect‘dent’s debts see Execu¬ 
tors and Administiators § 552 
Salt subject to homesUad rights of 
survivor see infra § 291 
Court may sot aside homestead 
for widow\ notwithstanding older 
has b(‘i'n made bv the probate court 
for the sale of the real estate ot the 
inte,state—In re Smith. 51 Cal 563 
Commuxiity property 
Judgment creditors, having no lien 
on the conimunitv homestead do not 
acquire, by reason of administration 
and sale of .such homestead bv the 
administrator, anv right to subject 
It to the satisfaction of thoir claim 
—Advance-llumel V Thresher Co v 
Itlevins, Tex Civ App, ^48 SW 1086 
Right of eutry hy administrator 
Where the head of a famil> dies 
after his property has Jieen set apart 
as a honiebtead for the use of hi« 
familv, but bt toi e (etmination of 
the homestead, the administrator on 
his estate, as against beneficiaries of 
the homestead leniaiinng in posses- 
sion, does not hy virtue of an order 
of the court of ordinary, directing 
sale ot the homestead property for 
th(^ PUT pose of paving debts and 
foi distriliution, acquire a piesent 
right of entry —Craddock v Kelly, 
60 S E 193. 129 Ga 818 
Estoppel of minor child 
Hebtoi’s minor child was not 
estopped to assert invalidity of ad- 
ministratoi’s sale of debtor’s home¬ 
stead to creditor hank by lailuie to 
object to probate jiroceedings — 
Greene v Cass County State Bank, 
Tex.Civ App , 7 S W 2d 620. 
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sale is by the court,or is finally consummated and 
approved The purchaser at the administrator’s 
sale buys at his peril and is bound to take notice of 
the rights of the survivors,and if the sale pro¬ 
ceeds without the widow’s inlcrvcntion, although 
she IS enabled to intervene by statute, she may ob¬ 
tain a right of allotment from the avails of sale 

If there is an excess above the size fixed by stat¬ 
ute, and the property is sold by an administrator, 
but IS subject to homestead exemption, the purchas¬ 
er obtains title to the excess The purchaser of 
the premises at such sale, if they exceed the statu¬ 
tory valuation, may, it is held, become a tenant in 
common with the survivors who continue to own a 
homestead thciciii,^^ since the sale is presumed to 
have been made subject to the homestead right 

§ 279. Proceedings for Selection, Setting 
Apart, and Protection of Rights 

a In general 

b Necessity for selection and allotment 
c TVoceedings in which right asserted or 
jirotected 

d Time for pioceedings, laches 
e Jurisdiction 
f Notice 
g Parties 
h } Mead lugs 

1 Contest «ind determination of claim or 
right 

j Duty to allot 
k Method of allotment 
1 Order or decree, findings 


a. In General 

The statutes of the particular Jurisdiction generally 
control the proceedings for the selection, setting apart, 
or protection of a survivor's homestead. 

The applicable statutes of the particular jurisdic¬ 
tion generally control the proceedings for the se¬ 
lection, setting apart, or protection of a survivor’s 
homestead rights However, since the homestead 
exemption of the surviving spouse or children is 
essentially the same as that of the decedent debtor, 
It has been held that the homestead may be select¬ 
ed and set apart to such survivor or survivors pre¬ 
cisely as it would have been on application of the 
debtor 

Selection by minor children It has been held 
that if both parents die without making a selection 
of homestead, the right to do so mures to the bene¬ 
fit of the minoi children as being the owners of the 
homestead 

proceeding in rem Under some statutes a 
])rocceding to have a survivor’s homestead set apart 
IS considered a proceeding in rem 

Necessity for claim or demand Where the wid¬ 
ow’s right to a homestead exemption is considered 
personal to her, the right must he claimed and test¬ 
ed in a proper proceeding 

It has been held that, while it m.iy he the rule 
that adults in older to hold their homestead nglits 
in the equity of redemption must nirdce cdaim thcie- 
for ])nor to foreclosure, minors ordinarily arc pro¬ 
tected without such claim, for the reason that on 
the death of their father the statute vests in them 
a homestead estate in the equity of rcelcmption dur¬ 
ing their minority 


8a Cal —In re l-ahiff. 24 P 850. 86 
Cal 151 

81. Ala—McCuan v Turrentme, 48 
Ala 68 

29 C J p 1028 note 17 

82. Ark—Levinson v Treadway, 78 
S W 2d 59, 190 Ark 201 

29 C J p 1028 note 18 

83. Ohio—ICvans v Staffiraman, 8 
Ohio PtM* , Reprint, 244, 6 Cine L 
Bui 63G 

84. ;Mo —Anlhon> v Uice, 19 S W 
423, 110 Mo 223 

85. Ill—Montague v Stlb, 106 Ill 
49 

86 . Mich —Showers v Robinson, 5 
NW 988, 43 Mich 502 

87. Uke other exempt property 

In view of statute, homesteads 
may be set aside to surviving wMdow 
like other exempt property —In re 
Dunlap’s Estate, 87 P 2d 225, 161 Or 
93. 


On death of person entitled 

Where a resident dies leaving two 
or more persons entitled to a home¬ 
stead exemption condition requiilng 
Judicial deteiniination, on death of 
one or more so entitled the survivors 
may have hoin<*sttad determined and 
set aside—Tlaynes v Haynes, 181 So 
757. 236 Ala 3 11 

Pendency of partition proceeding as 
abating proceeding to set land 
apart as homestead see Abatement 
Ac Revival § 47 c 

88 . Ga—Jtoff V Johnson, 40 Ga 555 
—Hodo V Johnson. 40 Ga 439 
Enfonemerit and protection of rights 
of surviving children see supra § 
258 

Proceedings for 

Allotment in acquiring homestead 
generally see supra § 48 
Enforcement and protection of 
homestead generally sec supra S§ 
226-238 


89. Ark —Cowley v Spradlin, 91 S 
W 550, 77 Aik 190 

80. Ala—^Williams v Overcast, 155 
So 5 4 3, 229 Ala 119—BeriwelJ v 
Dean, 112 So 20, 222 Ala 276— 
Beriv V Manning 96 So 762, 209 
Ala 587—Jiouglas v Bishop, 7? So 
752. 201 Ala 220—Headen v Head- 
en, 5 4 So (ilO, 171 Ala 521 

Mo—Limb V P.evins, 155 R W 2d 508, 
236 MoApp 5f)G—Piist National 
Bank of Golden Citv v Cook, App, 
74 SW2d 840 

\s affecting netessltv for notice see 
infra subdivision f of this se< tion 

Binding effect of allotment on all 
the world see inlra g 280 

91. La—Hall v Courtney, 165 So 
458, 184 La 80 

Homestead right of surviving wife 
see supra § 243 

92. Mo —Elstroth v. Young, 83 Mo. 
App 253. 
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In some jurisdictions the survivor need not pre¬ 
cede the filing of a petition for homestead by a de¬ 
mand of homestead, nor need the survivor then be 
in possession of any part of the premises.®^ 

b. Necessity for Selection and Allotment 

There is no uniformity with respect to the necessity 
of a seiection or setting apart of the homestead in or¬ 
der that the survivor’s right may attach thereto, the 
question being iargeiy dependent on the statutes. 

The homestead provisions of the iiarticiilar ju¬ 
risdiction in effect at the time of the decedent^ 
death ordinarily determine whether or not a selec¬ 
tion and setting apart of the homestead to which 
one may be entitled by right of survivorship is nec¬ 
essary Under some homestead provisions such 
action IS considered essential to enable the survivor 
to secure the benefits of the homestead rights, 
while under others it is not ncccssar> 


Area or value exceeding exemption limit. Gen¬ 
erally, where the tiact consists of a larger area, or 
IS of greater value than can be claimed as exempt, 
selection and allotment of homestead to the sur¬ 
vivors is necessary,even where there is no ex¬ 
press direction or provision of the statute for se¬ 
lecting the homestead by or for the widow or chil¬ 
dren 

Area or value not m excess of limit In some 
jurisdictions, where the area or value of a home¬ 
stead which was occupied by decedent on his death 
docs not exceed the limit allowed by law as exempt, 
and the homestead is not a part of a larger tract 
of land, no selection and setting apart thereof to 
the survivors is necessary to invest them with the 
homestead right in such property but all that^is 
necessary is that the claim shall have been asserted 
or made known before the personal represent.itive 


93. NH—Atkinson v Atkinson, 4 0 
N H 249, 77 Am D 712 

94. Ala—Dako v Inplls, 194 So 
672. 239 Ala 241 

DcdUation and sflortion of homestead 
generally see supra 42-47 
Duty of court to make allotment see 
infia subdivision j of this section 
Judicial determination or setting 
apart as affecting nature of estate 
or interest transmitted to surviv¬ 
or see supra § 265 
Widow’s title to homestead on death 
of husband see supra ^ 24 3 

95. Tenn—Miller v Fidelity Bank¬ 
ers’ Trust Co, 46 S W 2d 516, 164 
Tenn 119 

Inchoate right 

Tn New Hampshire the homestead 
right of a w dow is inchoate and un¬ 
conditional until set out in the sr) 0 - 
ciflc iiropertv to which it may .at¬ 
tach and is similar in Us attributes 
to her light of dower in her hus- 
liand’s estate—Per ley y Woodbury, 
78 A 1073, 76 N H 23—Lake v Pagt, 
1 A 113, 63 Nil 318 
Occnpancy as heir subject to home¬ 
stead 

(1) Widow of deceased, occupying 
land as only heir, subject to home¬ 
stead and dower rights of mother, 
without assignment of homestead, 
had no homestead rights—Scanland 
y Walters, 26 S W 2d 003, 324 Mo 
1081 

(2) Separate homesteads In same 
tract considered generally see supra 
5 34 

(3) Joint occupancy of homestead 
see supra § 38 

96. Minn—In re Lee, 213 NW 736, 
171 Minn 182 

20 C J p 1029 note 31 

Continuance of occupancy 

(1) Under statute authorizing the 


surviving spouse to continue in pos¬ 
session and occupanev ot the home¬ 
stead, It has been held that this may 
l»e done without first procuring a 
( ourt order—Moore v Rick, 97 I’2d 
881, 186 Okl 351—Hicks v Jeffress. 
61 P 2d 1079, 178 Okl 109—Kimberlin 
V Anthony, 254 P 1, 124 Okl 170 

(2) Hornestend rights of widow 
and minor children .ire not barred by 
decree oi final distribution distiibut- 
ing homestt‘ad piernises in fee to 
heirs without mention of homestead 
claim, since homestead right was not 
within issues arising on administra¬ 
tion procec'dings and no cleeiec was 
necessary to cmtitle widow or minor 
thilclrcn to continue to possc*ss and 
occupy premises—Hcaiibree y Mag¬ 
nolia Petroleum Oo , 66 P 2d 851, 176 
Okl 524 

Homestead not occupied 

In construing homestead provision 
it has been held that in the absence 
of occupancy by decedent at the time 
of his death, judicial proceedings are 
necessary for the purpose ol impress¬ 
ing the homestead eharaetoi on the 
band not then so used and thus with- 
draw'ing it from administmt ion — 
Hogan V Scott, 65 So 209, 186 Ala 
310—Hall V Hall, 55 146, 171 

Ala 618—Thufker v Morns, 52 So 
73, 166 Ala 395 
In Texas 

(1) The actual setting apart of the 
homestead has been held unneces¬ 
sary il it IS clearly defined and dis¬ 
tinct from the otheu properly, title 
vesting in the surviving spouse and 
heirs without such designation — 
Greene v Casa County State Bank, 
CivApp, 7 SW2d 620—29 CJ P 
1029 note 31 fc] 

(2) Thus failure of probate court 
to set .aside homestead divests chil¬ 
dren of no right—Cline v Niblo, Civ 
App , 286 S W 298, reversed on oth- 
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or grounds. Com App, 292 SW 178, 
modified on other grounds 8 S W 2d 
633, 117 Tex 474, 66 ALR 916 

(3) So the absence of an order 
setting apart the homestead for use 
of heirs does not affect rights of the 
heirs or exemption of the homestead 
fiom simple debts—Greene v Cass 
Countv State Bank, supra 

(4) How^ever, it has also been held 
that minor childien have no home¬ 
stead rights in any particular por¬ 
tion of th(‘ property of their deceased 
parent until it is set apart to them 
by order of court —White v Yates, 
Civ App , 87) S W 46 

(5) So It has been held th.-it the 
light of minor (hilclien to oiiiipv tlie 
homestccid on the death of both par¬ 
ents IS not an atisolule right liut one 
which can }>e bri'^ed only on an order 
of a court of competent jurisdiction 
in puxeedings in which they are rep¬ 
resented by their guardi.'in—0-,t)orn 
V Osborn, 13 SW 538, 76 Tex 494 
—29 C J p injS note 26 
Homestead as asset of decedent's es- 

t.Tle s(‘e Fxecutors and Administra¬ 
tors 115 p 1070 no(e 46 

97. AVvo- Dtlfelder v Teton Land 
K Investment Co, 21 I* 2d 702, 710, 
4 6 Wno 14 2, citing Corpus Juris. 

29 C J p 1029 note 37 

98. Ala—Jarrell v Payne, 75 Ala. 
577 

Kxtent and value of survivor’s home¬ 
stead see supia § 270 

99. Ala—Bishop v Johnson, 7 So 2d 
281, 242 Ala 551—Cox v McLe- 
more, 183 So 860, 236 Ala 559— 
Fiariklin v Sea'll, 148 So 833, 227 
Ala 101—Tartt v Negus, 28 So 
713, 127 Ala 301 

29 CJ p 1029 note 39 
Necessity for Judicial determination 
of elements entitling homesteader 
to absolute fee see supra S 265. 
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acquires dominion over it for the purposes of ad¬ 
ministration, or some creditor procures its sale be¬ 
fore the payment of debts ^ In these circumstanc¬ 
es it is said that the homestead is “unerringly des¬ 
ignated by the law Nevertheless it is said that 
the proceedings authorized by law may be resorted 
to for the purpose of establishing the exempt char¬ 
acter of the particular property by record evidence ^ 
As affected by prior sclafion Under some stat¬ 
utes, if no homestead was selected and recorded dur¬ 
ing decedent's lifetime, it is the duty of the court to 
designate and set ajiart a homestead,^ out of the 
community property, if any,^ and, if not, out of the 
separate property of decedent ® Under some of 
these statutes, if a married person has declared a 
hogiestead in community ])ro])erty prior to the death 
of the spouse, on such death the homestead right 
vests in the survivor without admimstor an 
order setting it apart 

c. Proceedings in Which Right Asserted or Pro¬ 
tected 

The proceedings by or In which a survivor's home¬ 
stead IS set aside or the right protected depends on the 
statutes and practice of the particular Jurisdiction. 

The proceedings which may be instituted to set 
aside a survivor’s homestead or in which such rights 
may tic asserted or enforced are l.irgely deiiendeiit 
on the statutes «ind practice of the particular ju¬ 
risdiction ^ Aside from direct proceedings by pe¬ 
tition or apjilication for the setting ap.irt of a home¬ 
stead, discussed infra subdivision h of this section, 


and the assertion of the homestead rights in other 
proceedings, as considered in this subdivision this 
section, It has been held that the widow may as¬ 
sert her homestead rights by a bill in equity to have 
the homestead ascertained and set off to her,^ by a 
bill in equity to quiet title to the homestead proper¬ 
ly,by a bill in equity for subrogation to the rights 
of decedent who died pending an appeal in proceed¬ 
ings in which he had appealed for a homestead, 
or by a bill to enjoin an execution sale of the prop¬ 
erty claimed as a homestead, ^nd under some 
homestead laws the widow may maintain an action 
at law as sole beneficiary under an existing home¬ 
stead set apart to her husband, since deceased, to 
recover land set apart as a homestead So it has 
been held that an iiiiunction lies against the vendee 
of land to restrain ouster of the widow and children 
or one who occnjiicd the land as a homestead under 
a contract of purchase from him 

Other proceedwq^ Statutes prescribing a meth¬ 
od for setting aside the homestead of a debtor dur¬ 
ing his life do not exclude other methods for set¬ 
ting apart the honiesltad of the widow after his 
death By virtue of the provisions of the partic¬ 
ular statute involved, it has been hekl that home¬ 
stead lights of a widov\ may be asserted in her an¬ 
swer to a writ of entry to recover the land,^® m 
proceedings on pelition to sell the proj^erty to pay 
debts of the estate,^in an action to have the realty 
sold because of indivisibility and the proceeds dis- 
tiibutcd among the heiis,!^ by aiHWcr or counter- 


1. Ala —Jarrell v I’avnf*, 75 Ala 
577 

Ill — Mheiton V lluKhcb, 94 N K 546, 
249 Ill J17 

2. Tfiin—(’’aivcr v Maxwell, 71 S 
W 75'’ no Trnn 75 

29 CJ p 10,U) note 41 

3. Ala—HoflfTC's V llirminffhnm Se- 
cuntics (\), 65 Ho 920. 1S7 Ala 290 
—Tiolt V Nefi:us, 28 So 713, 127 
AUi .101 

4. Mont —In re Trepp’s Instate, 227 
1’ 1(1(15, 71 Mont 1.54 

Duty ot (ourt to set apart homestead 
in [)rot < < elms*' therefor, see infra 
siihdo ision j of this .section 

Ncct'-silv for fJedit ritioii and bcdoc- 
lioti of hometatetid Keener all v bee su¬ 
pra 1? 4 3 

5. C.il-lri re Pol.ind, 43 Cal 640 

29 CJ p 1029 note 31 

0. Cal—In re Lahitl, 24 T 860, 86 
Cal 151~In re Davis, 10 P 671, 
69 Cal 4.58 

7. Cal —SpeiRor v Stewart, 262 P 
331, 202 Cal 695—Stdin^ei v Mil- 
ly, 124 P2d 631, 61 Cal App 2d 286 

8L N D —Farmers' State Bank of 


IliUt/ville V Bnrtlov, 206 N W 414, 
53 N D 376 

9. Mich—Kitijc V Burt, 17 Mieh 465, 
97 Am I) 200 

10. Offer to pay claim iinneco''sary 

Whert husband, without wife's con¬ 
sent. had depositfd d<*ed to hoitn sle,id 
in escrow with instructions to de¬ 
liver it to truarantors of corporallon’.s 
note, should the Kuarantens be held 
liable on the note, offer of wife and 
minor children to pav nrTiount, which 
guarantors had been forced to pav 
on corporation’s note, wa.s not a 
condition preeedcni to the Ir fqiiitahle 
right to Quiet title to the home.stead 
on husband's de.ith—IJraly v McKen¬ 
na, 83 P2d 6’11, 148 Kan 547 

11 . Ga—Hodges v Hightower, 68 
Ga 281 

12. Homestead right must appear 

In suit to enjoin sale of plaintiff’s 
interest in land on ground that land 
constituted plaintilf’s homestead, 
where plaintiff failed to show that 
he was entitled to claim homestead 
on lands iri which he had merely a 
contingent or remainder interest after 
death of molhei who owned the 
homestead, court properly denied in- 
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juiictne relief—Giciruiwalt v Cun- 
nuu^ham, Tc x Civ App , 107 S W 2d 

1099 

13. Ga—Pollard v Blalock, 94 S E 
226, 147 Ga 406 

14. Ala — Bin low v Clifton, 65 So. 
58. 186 M.a 297 

15 Nil — F]ei(h('r V Sl.ate Capital 
Bank, 37 Nil 369 

18. Mass—.Swan v St<‘phens, 99 
Mass 7 

29 CJ p 1031 not(‘ 60 

17. in —Howe V Blown, 123 NE 
46, 2S7 III 532 

Kan—Meech \ Grigsby, 113 P 2d 
1091, 15.3 Kan 784 

Ky—Wilson’s Adni’r v Wilson, 166 
SW2d 812, 288 Kv 522 
Seleotion and description hy widow 
Where an adniinistiator flies peti¬ 
tion to .sell towm lots for payment of 
deids, widow claiming homestead ex- 
ernpllon in one acre of the tract is 
required to select and describe par- 
ticuiar iand claimed, and may not 
postpone such selection until flnai 
settlement of the estate—Meech v. 
Grig.sby. 113 P 2d 1091. 153 Kan 784 

18. Ky—Berger y. Berger, 94 S.W. 
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claim in an action against the estate to enforce a 
claim and establish a lien against the realty claimed 
as a homestead, by applying to the court, ordering 
a sale of decedent’s lands, for payment of debts, 
and securing an allotment by the decree of sale,^® 
or by her return of a proper schedule of decedent’s 
property and record thereof 

Where a survivor refuses to surrender possession 
of premises claimed by him as a homestead and sold 
under a decree of court, his rights may be deter¬ 
mined on confirmation of a report of sale of the 
Ijrciniscs 

Under a statute providing that, when a party as 
a tenant for life, or by the curtesy, or in dower, is 
entitled to the annual interest on a sum of money, 
or to the use of any estate, and is willing to accept 
a gross sum in licii of the use, the sum shall be es- 
timalcd in the manner therein provided, in a suit 
by a widow .ind minor son, the minor son’s interest 
cannot be ascertanuvl in land of winch his mother, 
as Widow, had .i bomcslcad, nor is the widow’s in¬ 
terest m the jirocccds of the homestead siisctjUiblc 
of ascertainment in such a suit ^3 

Where a marned w'omaii scr\ed notice on the 
grantees of her husband jn deeds executed immc- 
diritcly before Ins marriage in fraud of her marital 
rights that she would insist on such rights, the ox- 
peiiditLire by ihe grrinlees of money in making mi- 
lirovemcnts on the Lind did not affect her right to 
sue t() set aside the conve>ancc as in fraud of her 


homestead rights, as the survivor of her husband.^^ 

On partition of premises. Under the provisions 
of the particular statute involved, it has been held 
that a widow may assert her homestead rights by 
suit for partition where the whole value of the 
premises exceeds the homestead exemption,25 or by 
her answer to a petition by the heirs for parti¬ 
tion ,26 and that the court may arrest proceedings 
to partition a homestead among heirs until the in¬ 
terests of a minor arc duly investigated and pre¬ 
sented by his guardian 27 

Tf the jiroperty in which an exemption is asserted 
is to be partitioned, the homestead portion will be 
assigned to a surviving child of ihc homesteader, 
in preference to surviving grandchildren, unless 
such an assignment will result in such portion going 
to the creditors of the child, in which event the 
grandchildren arc preferred to the surviving child 28 

d. Time for Proceedings; Laches 

Apart from statutory limitations and principles of 
laches, the proceedings to set aside or protect or en¬ 
force a survivor's homestead ordinarily may be Insti¬ 
tuted at any time within the prescriptive period, or, in 
some cases, within a reasonable time Under some stat¬ 
utes the survivor's homestead may be applied for at 
any time before distribution of the property in a cred¬ 
itor's suit to subject such property to decedent's debts. 

Unless the time for instituting the proceedings to 
set aside the surMvor’s homesttad is fixed by stat¬ 
ute, It may be commenced at any tunc within the 
prescriptive iK-nod 2^ If applicdtion is made in 


2d 618, 264 Kv 226—Tavlor v Shel¬ 
ton, IS SW2(I 50b, 227 Kv 473 

19 Ky —flLinson \ Rnn\ on’s Adni'x, 
05 S\V2(i 802, 261 Kv 823 

Tex—ITvfilde I’avinff (V v Brooks 
Civ Apr, 86 S W’2d to 

20. S C - —M( M.ist cr v Arthur, 12 S 
K 308, 3J S<^ 512 

21. t!a—Mapp V 62 (la 508 

22. S C —Crolwell v Boo/ar, ISC 
271 

23. Mo—Sthlup V 'PhrashpT, 229 S 
W 1094, 207 Mo App 616 

24. Ill—Dunbar v Dunbar, 98 NK 
563, 254 Ill 281 

25. Ala—Quillen v Johns, 135 So 
325, 223 Ala 198 

29 CJ p 1031 note 68 

l*artilion of survivor's homestead see 
tho CJS title Partition ^ 33, also 
29 C J p 1039 note 4 0-p 1041 note 
87 

28. Mo—Kav v Politte, 129 S W 2d 
863, 344 Mo 805, 122 ALR 3145— 
Martin v Martin, 285 SW 92, 313 
Mo 470 

40 C J S —50 


Tex—M((''anlfss v Dovenpoit, Civ 
App, 40 S \V 2d 903 
JO CJ p 1031 note 69 
SulRciency of bill 

Wheie hill to partition intfstate’s 
land eonfeding' widow homestead in 
pait, failt d to show that le.sidue was 
not part of homestead, this was not 
basis for demurrtr widow' Ihihr re¬ 
quired to establish her claim of 
homestead — Moseley v Neville, 12‘) 
So 12. 221 Ala 429 
Widow's rigTht based on. lease 

In a partition suit to which the 
W'ldow of the deceased owner vvRs 
made a partv and in which the widow 
claims under a lease from her chil- 
ciren, the court is not under a duty 
to set out her homestead—Mastin v 
Ireland, 8 S AV 2d 900. 320 Mo 617 

27. Tfx—Osborn v Osborn, 13 S AV 
538, 76 Ttx 494 

28. ina—Bird v Bird, 15 Pla 424, 
21 Am H 296 

29. In Alabama 

(1) Under the Alabama statute 
there is no time limit within whi< h 
the proceeding mav be instituted in 
the probate court where there has 
been no administration of decedent’s 
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estate, except thdt it cannot he in¬ 
stituted wiliiin sixtv da\s of de¬ 
cedent’s death—Tiav'^is v Bates, 194 
So 647 239 Ala 214 

(2) Thereunder the widow or mi¬ 
nors mav institute the pr()ceedm«''’ 
W'llhin tvvcmtv > ears of decedent's 
death—Bueh.innon v Buchannon, 124 
So 113, 220 Ala 72 

(3) The widow rnav institute the 
proecu-din^^s for >o rself, although she 
had instituted no such protec din^s 
during ininoiitv ot the children — 
Biichannon v Buchaiinon, supra 

(}) AVhcTe widow of owner of 
homesttad, who died intestate, con- 
veved the homestead without taking 
Bttps to liave It set apai t as ex¬ 
empt, and the Kiantees reconvevod 
to the widow, the widow was aulhor- 
i/,ed alter the* reconvev aiice to in¬ 
stitute proceedings to have the home¬ 
stead set apart as exempt—Davis v 
Bales, supra. 

Time 

For making claim to homestead 
generally see supra 5 212 

To sue for enforcement or protec¬ 
tion of homestead generally see 
bupra 5 230 
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good faith and within a reasonable time, the fact 
that It IS filed after a child has reached his major¬ 
ity does not defeat the surviving spouse’s right to 
the homestead 30 it has been held that minors may 
assert their rights by application for allotment at 
any time before administration of the estate has 
been closed 

Before distribution of as^ct^ Under some stat¬ 
utes the survivor’s right to a homestead may be ap¬ 
plied for and obtained at any time before the dis¬ 
tribution of the proceeds of decedent’s property in 
an action by a creditor to subject such property to 
decedent’s debts 

Laches L«ichcs in asserting the homestead right 
may be a factor in determining a survivor’s rights 
in equity However, that a widow did not bring 
suit to quiet title to the homestead property for 
several years after discovering that deceased had 
pledged such property as security for a debt with¬ 
out her consent does not constitute laches barring 
the suit where she had at all times occupied the 
homestead and acted promptly to set aside the ad¬ 
verse claim when it was asserted of record So 
the failure of the survivor to select the homestead 


and have it set apart before the filing of a credi¬ 
tors’ suit does not of itself defeat the homestead 
exemption ^5 

Assertion of claim by remainderman As the 
right of a remainderman to homestead is in abey¬ 
ance during the continuance of the life tenancy, 
under principles discussed supra § 82, his right to 
a homestead in the property or in the proceeds 
thereof is not prejudiced by his failure to assert in 
any manner this right during the existence of the 
life tenancy Furthermore, he is entitled to a 
reasonable time after the extinguishment of the life 
tenancy to assert his right to a homestead 37 

e. Jurisdiction 

Jurisdiction of proceedings or actions to set apart 
a survivor's homestead or otherwise involving the en¬ 
forcement or protection of such right is largely a mat¬ 
ter of statute, jurisdiction frequently being In the probate 
courts, and often In courts of equity. 

Jurisdiction of proceedings or suits in which the 
right of survivors to the homestead in decedent’s 
projierty is involved is entirely a matter of statutory 
1 egulationThis jurisdiction is frequently vested 
by statute in courts of probate juri^diction,^*^ which 


30l Wash—In re A noflan’s Estate, 34 
P2d 883. 178 Wash 316 

81. ("at--In le Still, 41) r 463, 117 
Cal 509 

82 . Ky—Wilson’s Adm’r v Wilson, 
156 SW2d 812. 288 Kv 522 

33. Pelay in seeking' relief mav be 
consideied in .suit bv mariied woman 
to have homestead deireid in mort- 

farm on >?iound husband pro¬ 
cured her sifiii.iture to mortgage b\ 
durefes—Pirtle v Pirtle, 60 S W 2d 
172, 166 Tenn 180 

34. Kan—Pralv v McKenna, 83 P 
2d 6.31, 148 Kan 54 7 

35- T«‘X—Crow v Fust Nat Hank, 
('•ivApp, 64 S W 2d 377, erior re- 
tubcd 

36. K> —Staun v Proctor, 153 S W 
196. 152 Ky 142 

29 CJ p 971 note 82 

37. K\—Staun v Pro^toi, supra— 
Spralt V Allen, 50 S VV'^ 270, 106 
Kv 274, 20 Kv b 1822 

38. Ala —Dake v Inplis, 194 So 673, 
230 Ala 241 

Jurisdiel ion 

Allotment gen(‘rally see supra § 
216 

Enfortemimt of 

Cl.ilms against homestead see su¬ 
pra 8 117 

Homestead rights generally see 
supra 8 226 

39. Ala.—Glasscock v Kellev, 192 
So 586, 238 Ala 593 

Cal—Rich V Tubbs. 41 Cal 34 


Mo—Flist National Hank of Golden 
Citv V Cook, APP, 74 S W 2d S46 
Tex—Hovle v T'aul, 86 S W 2d 741 
126 Tex 242—lint ton v AVil.son 
Civ App , 101 S W 2d 889, error dis¬ 
missed 

20 CJ p 1030 note 47 

As incident to jurisdiction over 
administration of estate 
Ala—Ginv v W'eathi'rford, 140 So 
810, 227 Ala 324 

Mo—First Nat Jl.ink of Golden City 
V Cook. App. 74 SW2d 816 

Extent of jurisdiction 

Under the Minnesota statute the 
probate court has original lurisdirtion 
over homesteads at least to render 
decree establishing the record title, 
to d«teTmine heirship, to determine 
what constitutes the homestead, and 
to sell the homestead under the stat¬ 
ute, if parties consent th(‘reto — 
Chiistianson v Olson. 253 NW 661, 
101 Minn 166 

Claim of homestead 

(1) A < lairn of homestead is un- 
iK 11 ssfu V uiidt r some .statutes to 
tonfer jurisdiction on the probate 
court to set aside a survivor’s bome- 
ste.id in connection with the admin¬ 
istration c)t the decedent's esstato — 
First Nat Hank v Reeves, 234 P 
556, 27 Ariz 508 

(2) Necessity for claim to sur¬ 
vivor’s homestead generally see .su¬ 
pra subdivision a of this section 

(3) Necessity for claim of home¬ 
stead generally see supra 8 46 
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Failure to dissent from will does 
not deprive probate court of juris¬ 
diction to allot homestead to widow 
—Gray v Weatherford, 149 So 819, 
227 Ala 321 
County court 

(1) Tht county court Rdministc’r- 
ing decfdent’.s estate has jurisdic¬ 
tion to St I aside to a widow for life 
the honifste.jcl of ht r deceased hus- 
]) iiid —In 1*0 Kid><'J< Estate, 299 N 
W 489, 140 Nfb M6 

(2) The (ountv court of a county 
in v\hich an estate is sol I led h.is lu- 
nsdittion to assif-ri the homestead, 
v\ ht're tht' Puts on whn h tht* right 
of honiesl«ad clcptncls art' not in dis¬ 
pute —U S Fidtlilv A. Guaranty Co 
v Hates, 296 NW 560, 139 Neb 131 

(3) Coiintx court having probate 
jurisdiction is not d< privt d of’ its 
jurisdiction of a proct'tding to set 
aside a home.stt*ad to tht* widow by 
rea.son of a constitutional provision 
withholding iiirisdu tion of suc’h court 
in matters involving title to realty 
since title cannot be put in issue in 
the homestead proceeding—Tarman 
V Pierce, 3.3 2d 203, 168 Okl 348 

(4) Questions involving title as 
not involved in proceedings to set 
aside homestead see infra subdivision 
1 of this section 

Xn Oregon 

(1) Under Or Code 1930 §5 3-205 
and 11-402, the probate court has 
power to set asicle the survivor's 
homestead —In re Dunlap’s Estate, 
87 P2d 225, 161 Or 93—In re Pot- 
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jurisdiction, under some of the statutes, is special 
and limited, and hence can be exercised only with 
relation to questions and under circumstances as to 
which the statute contains special authorization 

Equity courts. In some jurisdictions under some 
circumstances the statutes vest chancery courts with 


jurisdiction over this class of proceedings or suits 
In some of such jurisdictions equity may take ju¬ 
risdiction of the proceedings if the remedy in the 
probate court is inadequate,^2 ^ut not otherwise 
After administration or final settlement of dece¬ 
dent’s estate equity has been held to have jurisdic¬ 
tion to set aside the homestead for which no pro- 


ter’s Estate, 59 P 2d 253. 154 Or 167 
—In re Clymer’s Estate, 44 P 2d 1082, 
150 Or 351 —In re Baker’s Estate, 20 
r2d 1069, 142 Or 559 

(2) Formerly, however, the probate 
court was hold without power to set 
aside the homestead as soparato prop¬ 
erly of the surviving: spouse or mi¬ 
nor children under a statute provid¬ 
ing: for the setting: aside of exempt 
property peneralh in view of a slnt- 
ute dealing: specifieally with the de¬ 
scent of homestead property—^ Over¬ 
land V Jarkson. 275 P 21, 128 Or 
455—In re Bri'^zolnrl's Estate, P 
17. 120 Or 307-Slattery v Nfwell, 
236 P 26S, 115 Or 22 

(3) Oourse of de.seent of homestead 
see supra ^ LM2 

40. Ain—Dake v Tngrlis, 104 So 

673, 230 Ala 241—Miller v Thomp¬ 
son, 96 So 4 81, 209 Ala 469 
29 r T p 1030 note 48, 16 CJ p 

1016 note 3 * 

Xn absence of administration 

(1) Selling: a part horne.slecid ex¬ 
emption in probate court under some 
statutes is dependent on fact that 
m()»e than specified number of d<iys 
ha\e f]nps('d after death of detedent. 
and there has been no adminisiral ion 
of his < slate—Pake v Tng:Iis, 194 So 
673, 230 Ala 241—Brvant v Pt'r- 
r\mari, 105 So 561, 211 Ala 661— 
29 C T p 1030 note 4 8 [a] 

(2) Under sik h statutes the juris¬ 
diction of the probate tourt ceases 
alter th<‘ .idminislrntion is fln.ilU 
settled and the administrator dis¬ 
charged — Ex parte CTrifFin, Ala, 11 
So I'd 738 —Fa a ns v Evans, 104 So 
515, 213 Ala 205 

(’) Under sui h .statute?, a widow’s 
withdrawal of pTo<e<*dings com¬ 
mented to set aside her homestead in 
de< eased husband s land left the pro¬ 
bate < ourt without jurisdiction to de¬ 
termine right of exemption —Dake v 
Tnglis supra 

(4) Ilcnce an ord»‘r of a probate 
court authorizing complainant to 
withdraw her petition to set aside 
0 (»mrlainant's homestead in land of 
her deceasc'd husband on (omplain- 
ant’s payment of one half of the 
costs and which order recited that 
complainant consented to take a life 
estate in the land, did not “estop” 
' oniplainant thereafter to bring a 
statutory quiet title proceeding 
against the deceased husband's col¬ 


lateral heirs and an alleged purchas¬ 
er—Dake V Inglis, supra 

Cancellation of pnrchase-xnoney lien 
improper 

(1) The holders of \alKl existing 
imrchase-money liens against portion 
of estate sot aside as n homestead 
were entitled to have ludgment, 
which canceled siuh liens w'llhout no¬ 
tice to them or opptirtunitv to be 
heard, vacated, nolwilhslanding no 
fraud, accident, or mistake was alleg¬ 
ed or that appluation to set aside 
was made subsequent to the term 
at which judgment was entered since 
probate court was without authority 
to enter such ludgment in the first 
place—Laubhan v I^eona Life Ins 
Co, TexCivApp, 1(»7 S AV 2d 889 

(2) Survivor’s homestead as sub¬ 
ject to purchase-money lien see su¬ 
pra ^ 2b2 

XSxistenco of debts chargeable 
against homesiead may be determined 
bv the probate court when sotting 
aside the homestead—Bovle v Paul, 
86 S W 2d 744. 126 Tex 242 
Xn Florida 

(1) A county judge sitting as a 
court of piobate was held not to have 
lurisdictioii to adiuduate rights in 
testator’s homestead property, since 
homestead property was not an as¬ 
set of tVie estate—Spit/cr v Bran- 

I ning, 184 So 770, 135 Fla 49 

(2) No attion or ina< tion by the 
parties (o a proceeding to set aside 
a homestead in the piobati lourt tan 
confer lurisdit tion on such court — 
Spit/ei V Hrannlng. 190 So 516 139 

I Fla 259—Spitzer v Branning, 184 So 
770, 135 Fla 4 9 

Jurisdiction of probate court gen¬ 
erally see Courts ^ 298-304 

41. Neb—AVarcltll v "VN aide 11, 99 

NAV 674. 71 Neb 774 

29 C J p 1030 note 49 

42. Ala—Mcdowin v McCowin, 169 

So 232. 232 Ala 601—Quillen v 
Johns, 135 So 325 221 Ala 198— 

Hame.s v Irwin, 108 So 253, 214 
Ala 422—O’Daniel v (5avnor, 43 
So 306, 150 Ala 205 

Jurisdiction obtained on equitable 
grounds 

The homestead right is a favored 
one, and does not depend on statu¬ 
tory provisions to set it apart, but 
mav be set aside in equity where ju¬ 
risdiction of the res is obtained on 
recognized equitable grounds —Evans 
V Evans, 104 So 515, 213 Ala 265 
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Xiand Incapahle of allotment without 
sale 

(1) Bill seeking settlement and dis¬ 
tribution of estate showing no ne¬ 
cessity for administration and alleg¬ 
ing realty incapable of homestead 
allotment without a sale is sufTicicnt 
to confer jurisdiction on equity — 
Quillen V Johns, 135 So 325. 223 Ala 
198 

(2) When a husband dies who is 
the owner of land occupied as a 
homestead exce(*ding the value of 
two thousand dollars and so situated 
that the dw'elling house and the 
grounds on which It stands, to the 
value of the exemption, cannot be 
•set aside, equity has jurisdiction, on 
application of the administrator, to 
.sell the wliob* tract to pay debts, and 
out of the pioceeds of the sale to 
direct iniestmenl of two thousand 
dollars during the life of the widow, 
the interest to be paid to ber for life, 
and on her death the principiil to 
des( end as in case of other exemp- 
tioiib—AV'ardeli v AVaidell, 99 NW 
674, 71 Neb 774 

(3) In some jurisdictions where 
decedent’s realty mav be sold for 
reinvestment of proceeds m a home¬ 
stead, see supra ^ 269, oquitv mav 
take jurisdiction of a proceeding to 
RCfompiish such purpose--Casey \ 
Sa( ks, 1J4 So 851. 223 Ala. 147 

(4) In such a case the equity court, 
ordering sale of decedent’s rcaltv 
for reinv'estiTient of part of proceeds 
in homestead for widow and childien 
could distribute balance—Casev v 
Sacks, supra 

Validity and effect of agreement 

The power of surviving widow’ to 
revoke agency of her son cKvited un¬ 
der a compromi'^e agreement con¬ 
cerning the dismissal of widow’s 
first petition to have homestead set 
apart, and right of the widow to re¬ 
pudiate th(> agreement in advance 
ot jierforma nc e, and whatever equi¬ 
ties if anv, mav have arisen trom the 
entire iraiisattion were not for the 
probate court in a subsequent pro- 
oecMling to have homestead set apart 
to the vMd»>w hut were mattei.s for 
a court of oquitv—Uatterson v Mur¬ 
phy, 9 So 2d 754, 243 Ala 267 

43. Ala—Olasscock v Kellev, 192 

.So .586, 238 Ala 593—Franor v 

Frazier, KlO So 118, 211 Ala 17 6 

—Ht‘tk V Karr, 95 So 881, 209 

Ala 199. 
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cecding was theretofore had 

Laiv courts. A circuit or other court as a court 
of law has been held to have no jurisdiction over 
the assip:nment of a homestead nor has such 
court jurisdiction over a disiiutc respecting: title to 
land, where a conveydnee by a deceased husband is 
attacked.'*® So it has been held that a district court 
has no lurisdiction to determine whether a widow’s 
claim for an allowance in lieu of homestead is su¬ 
perior to a tax lien 

In an action apainst the estate in the district 
court to enfoice a claim and establish a lien a<^ainst 
the land for improvements, the court was held au- 
thori7ed to establish the claim and lien and to ad¬ 
judicate the question whether the jiropcrty was a 
homestead at the time of the improvtnicnt and 
when the lien was fixed 

f. Notice 

While there are cases holding that notice of a pro¬ 
ceeding to set aside a survivor’s homestead should be 
given to all persons interested whose rights would be 
affected, where the proceedings are considered in rem 
ordinarily no such notice is necessary. 

It has been held, sometimes by reason of statute, 
that all persons interested as owners of the fee, or 
beneficiaries of the homestead, or otherwise, should 
be g^iveii notice of a jiroceeding to set off a sur¬ 
vivor’s homestead affecting their rights'*® Howev¬ 
er, where proceedings to set aptirt the homestead 

44, Ala —Ex parti* Griflin, 11 So 2d 
738—Evans v Evans, J04 So 51T), 

213 Ala 265 

45. Cal —Ui( hards v Wi’tniore, 5 
I’ 6J(). 66 Cal 3G6 

SC—Me Master v Ai thur, 12 SE 
308, 3.t SC 512 
29 C J p 1030 note 60 

48. Ala—Cox v Bridges, 4 So 507, 

84 Ala 65J 

47. Tex—Slate v Jordan 50 SW 
826, 60 SW 1008, 25 Tex Civ App 
17 

48. Tex—Uvalde I’avlng Co v 
Biooks, Civ App , 86 S W 2d 40 

49. Wvo—In re Kiesel’s Estate, 249 
r 81, 35 \V\o 300 

29 C J p 1031 note 73 
Collusiveness of order or dt i ree 
.setting apart homestead to sur- 
vi\or see infra ^ 280 
Notice of contest of claim of home¬ 
stead geneiall\ see supra ^ 215 

50. Mo — Limb v Bevins, 155 S W 
2d 508, 510, J36 Mo App 556, cit¬ 
ing Oorpiui Juris—P'lrat National 
Bank of Golden Citv v (^>ok, App , 

74 S.W2d «46, 852, citing Corpus 
Juris. 

29 C J. p 1031 note 76. 


arc considered to be proceedings in rem, see supra 
subdivision a of this section, no such notice is held 
necessary Thus, in the absence of a provision in 
the statute for special notice to creditors, no such 
notice is necessary in a proceeding in the probate 
court to set aside the homestead during the admin¬ 
istration of the estate of which the creditors had 
the statutory notice However, a notice to inter¬ 
ested persons was held not necc.^sary where the 
proceedings were instituted after the administra¬ 
tion of the estate was closed 

g. Parties 

In *80 far as applicable, general rules as to parties 
control in actions or proceedings involving the enforce¬ 
ment or protection of a survivor’s right of homestead 

1'hc general rules as to parties, in so far as ap¬ 
plicable and not changed by statute are controlling 
in proceedings involving the enforcement or protec¬ 
tion of a survivor’s homestead rights Thus it 
has been held that the homestead cannot be set 
apart in an ejectment suit where .ill the parties in¬ 
terested arc not before the court®* 

In an action to recover possession of land from 
which the bencTiciancs of a homestead exemption 
have been unlawfully evicted, ordinalily the hus¬ 
band woiikl be a proper party, but if he is dead and 
the exemption has ceased as to the children in exist¬ 
ence, when the property was set aside by reason of 
death, marriage, or attainment of m.gorily, but has 

sioni'rs appointed to set apart the 
liomeslcad must he given hv the 
probate court on letuin of the re¬ 
port 

51 Mo —T.imh v Bevins, 155 SW 
2cl 508. 2 50 Mo App 556—Fust Nat 
Bank ol Golden Citv \ Cook, App , 
74 SW2d 846 

Notice of administration sufficient 

Mo—Lirrih v Bevins, 155 S \V 2d 508, 
230 Mo App 656—First National 
Hank of Goldin City v Cook, App, 
74 S W 2cl 846 

52. Mo—Miller v Schnehlv, 3 5 S AV 
435. 103 Mo 308 

53. Ala—Thompson v Butts, 92 So 
121, 207 Ala 220 

Mo—MiJler v Schnehly, 15 S W. 435, 
103 Mo 308 
In pro( ('edin;,^ to 

Avoid conveyance sec supia ? 154 
Enforc‘e 

Claims against homestead see su- 
pia § 117 

Rights ol purchaser or moi tga- 
gee against homestead aee bu- 
pia 151 

Protect and enforce homestead 
rights generally see supra $ 231 

54. Mo—Miller v Schnehly, 16 S W. 
435, 103 Mo 368. 


In Alabama 

(1) Tht re are cases which hold in 
accord with the tixt—WiiJiims v 
Overiast 155 So 543, 229 Ala 13 9 
— Bed well V Jlean, 3 32 So 20, 222 
Ala 270—Lester v Stroud, 103 So 
692. 212 Ala 635 

(2) It has also been held that an 
order in ex parte proe* edings for al¬ 
lotment will not prei’lude creditors 
from showing that the party to whom 
the homt‘slead was allotted was not 
entitUd to it—Con v Shat kell’oi d, 
68 Ala 241 

(3) So, where intestate’s widow cn- 
tertd into imsstssioii and use of all 
of his land under parol agreement 
with his heirs that at her death it 
should come to them, statuloiv pro¬ 
cedure in probate «ourt, hv whu h 
without notice to hens she had all 
hinds set apart to herstl! as her 
homestead exemption, was held 
hreaeh of trust and void, although 
procedure in force at time requirtd 
no notice to heirs, and placed burden 
on them to keep lookout tor proeeed- 
ings in probate court—Lester v 
Stroud, supra 

(4) Under Code 1940 tit 7 § 677. 
Code 1923 § 7934, notice of the re¬ 
port of the appraisers or commis- 
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not ceased as to a child born after the homestead 
was set apart, the widow for the use of herself and 
such after-born child, during its minority, may main¬ 
tain the action,®® 

In a contest based on exceptions to the report of 
commissioners to set aside a survivor's homestead, 
a person not in interest is not a proper party ®® 

Executor or administrator. Whether the person¬ 
al representative of decedent is a necessary party 
to proceedings of this character will depend on the 
circumstances and the construction put on the par¬ 
ticular statutory provisions involved.®'^ Thus it has 
been held that, as a homestead is not subject to any 
rights of the administrator, he is not a necessary 
party to a bill by the widow to have homestead as¬ 
signed and set off to her ®® However, it has also 
been held that the administrator, as the general rep- 
rc senlative of the estate, should be made a party to 
a proceeding by the widow to withdraw from the 
hands of the administrator and the control of the 
court a part of the property and to have it set apart 
as a homestead for the use of the widow and chil- 
<lren 

Heirs or next of km of decedent. Under some 
statutes the heirs or next of kin of a deceased hus¬ 
band are proper and necessary parties to the wid¬ 
ow’s suit to have land set apart to her absolutely 
111 fee,®® as in the case of a bill by the widow to 
have the estate declared insolvent for the purpose 
of laising her homestead from a life estate to a 
fee 61 

Minor children and guardian The guardian of 
niuior children is usually the custodian of their in- 
tensts®- and as such entitled to assert their rights 
in the homestead of a deceased parent 6^ Thus it 
has been held that minor children themselves can¬ 


not select, or seek to have set apart to them, the 
homestead,®^ but that this duty will devolve on their 
guardian under the superintending control of the 
probate or other comiietent court,®® or that the 
court will do so in their behalf through commis¬ 
sioners appointed for that purpose ®6 So it has 
been held that the minors' right of occupancy in 
the homestead where there is no surviving parent 
can be asserted only through a guardian, to whom 
the occupancy for the minor is assigned 6*^ It has 
also been held, however, that the guardian is not en¬ 
titled, in behalf of his waid, to claim a sum ordered 
by the court to be paid by an administrator to the 
widow in lieu of homestead ®® 

Under some statutes requiring notice to be given 
to interested persons, see supra subdivision f of 
this section, the minor children of decedent, as in¬ 
terested persons, may appear through a guardian, in 
opposition to an application to have the homestead 
set apart ®® It has also been held that, while minor 
children may be joined in a suit by the widow to en¬ 
force the homestead, they are not necessary par¬ 
ties.*^® Under some st.itutes, however, minor chil¬ 
dren must be represented by a guardian or guardian 
ad litem on the hearing of exceptions to the report 
of commissioners appointed to set apart the home¬ 
stead 

h. Pleadings 

Where proceedings to set apart or enforce a sur¬ 
vivor's right of homestead are based on an application 
or petition, the right must be properly pleaded, and all 
Jurisdictional elements and facts must be sufficiently set 
forth. 

Under the statutes or jiractice of some jurisdic¬ 
tions the proceedings to set apart a survivor’s home¬ 
stead arc instituted by an apfihcation or petition, '^2 
the filing of an application or petition being essen- 


55. Oa —Ilupfhos V I'urcell, 68 S | 

E 1111. 13.5 r.a 174 ! 

56. Mortgrag-ee of heir 

WheTo a widow as'ilpnod hrr home- 
slP'id riplit to li(?r minor dauRhler, 
uho petitioned to huxo the tract sol 
apaJt to her as a homo'-1« ad, ono 
(hiiniinp: an interest 1)\ virtue of a 
nioitRaKc cx(‘('utod hv an adult hen 
uas not a “pi'rson m interest,” and 
had no proper place jn Uir protced- 
inR, for the title to the land was not 
invalid, and there was no iiiquirv 
as to whether there were oulstand- 
inj 7 me umbi.ances to which the horne- 
stescl right w^as subordinate—Thomp¬ 
son V IJutts, 92 So 121, 207 Ala 226 

57. Ill—Higgirifl V Higgins, 76 NE 
86. 219 Ill 146. 109 Am S R 316 

Tex—MeLiOne v Paschal, 47 Tex 365 

58. Ill—Higgins V Higgins, 76 NE 
86. 219 Ill 146, 109 Am S R 316 


59. Tex—McRane V Pasi hal, 47 Tex 
365 

60. Ala—Frazier v Fra/ier, 100 So 
118, 211 Ala 176 

When brought in 

Under some .statutes not until the 
filing C)f the coinmis-Nioncu s’ r< port 
are .steps taken to bring in the heir.s 
of law. when they are authorized bv 
exceptions to institute a suit inter 
paries testing the right of the widow' 
to take a fee instead of a life estate 
in the homestead—Patterson V' Mur- 
phv, 9 So 2d 754, 243 Ala 267 

61. Ala —O’Daniel v Gaynor, 42 So 
20.5, 150 Ala 205 

62 Ark—Sparkman v. Roberts, 31 
S W 74 2, 61 Ark 26 
29 C J P 1032 note 85 
63. Tex—Hall v Fieids, 17 S W 82, 
81 Tex 653 
29 CJ p 1032 note 86« 
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64 Ark—(^owley v Thompson, 91 S 
W 552. 77 Ark 186 

65. Ark--Giimes v I.uster, 84 S W 
223, 73 Ark 2C6 

66. Ark—Cow lev v Thompson, 91 
SW 552. 77 Ark 186 

67. Tex—Hall v Fields, 17 SW 82. 
81 Tt X .553—Games \' Gaines. 23 S 
W 465. 4 TexCivApp 408 

68. Tex—Hurt v Box, 36 Tex 114 

69. Wvo—Tn re Kiesel’a Estate, 249 
P 81, 35 Wyo 300 

70 Mich—Showers v Robinson, 6 
N 988, 43 Mieh 602 

NH—Miles v Miles. 46 N H 261, 
88 Am D 208 

71. Ala—Thompson v Butts, 92 So 
121, 207 Ala 226 

72. Wyo—In re Kiesel’s E&tate, 249 
P. 81. 36 Wyo 300. 
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On the other hand, in some jurisdictions un¬ 
der the statutes, the probate court administering: 
decedent’s estate may of its own motion act to al¬ 
lot the widow’s homestead, an application therefor 
being: unnecessary'^^ except where the procedure 
provided for in the absence of an a])pIication is in- 
efYective to set aside the homestead An appli¬ 
cation IS necessary, however, if no administration 
of decedent’s estate is pending:'^® 


If a survivor’s homestead right is relied on either 
as a basis for the proceeding or action^*^ or as a 
matter of defense^® it must be properly pleaded, 
and, in order that the court may acquire jurisdic¬ 
tion of the proceedings to set apart the homestead, 
the petition or application must contain all the aver¬ 
ments required by statute and must siiflficiently al¬ 
lege the facts necessary to show petitioner’s rights 
under the particular statute 


73. Wyo—In re Kiesel's Kstatc, su¬ 
pra 

▼erbal recinest of conrt 

An assignment of homestead ean- 
not be obtained on a verbal request 
to the court, a petition or othci ap¬ 
plication heme usuallv required — 
Cameto v ]iupuv, 47 Cal 79 
Xdmitatlons of role 

(1) If an inferior court proceeds 
to act on the question of homestead 
exemption but refuses to allow it to 
irimor.s, on c<*rtiorari the objection 
cannot be raised that no lornml ap¬ 
plication was addiessed to the lower 
court—Connell v Chandlei. 11 Tex 
249 

(2) It has been held that the al¬ 
lowance may be made in compliance 
with a petition filed by heirs for 
Pfirtition of the ptop* ft’s and alleging 
the homestead rights of the widow — 
Sdiaefer v Kienzel. 15 NE 164, 12.2 
III 4.10 

74. Ala—(Jiay v Weatherford, 140 
So 819, 227 Ala 324 

Arl7—First Nat Hank v R<oves, 234 
V 556. 27 All/ 508 

75. Ala—CJrav v AVeatherford, 140 
So 819, 227 Ala 324—Evans v 
Evans, 104 So 515, 213 Ala 265 

76. Ala —Gray v \Vealherford, 140 
So 810, 227 Ala 324 

77. Request for allotment should be 
.■stated in petition—Howe v Hiown, 
123 N E 46, 287 111 532 

78. Via—Saltsm.in v Saltsman, 10 
So 2d 752 

Elements of right must be set 
forth —Saltsman v Saltsrricin, supra 
Negativing statutory exceptions 

(1) Under some statutes, one as¬ 
serting a homestead right as a sur¬ 
vivor in an action against the es¬ 
tate on a debt of decedent must neg¬ 
ative a statutory exception by alleg¬ 
ing that the cb'bt fiom whi<h exemp¬ 
tion IS claimed did not exist beton 
the purchase of the land and crc'ction 
of improvements thereon —Runyon v 
Runyon’s Adm’x, 95 S W 2d 802, 264 
Ky 823 

(2) Necessity for mgativing stat¬ 
utory exceptions gentialJy see supra 
S 232 

79. Ala — Waller v Harris, 128 So 
606, 221 Ala .313—Frazier v Fra¬ 
zier, 100 So 118, 211 Ala 176 

29 CJ p 1032 note 97. 


In equity 

Ala—Frazier v Frazier, 100 So 118, 

211 Ala 176~Beck v Karr. 95 So 

881, 209 Ala 199 

Jurisdictional allegations in probate 
court 

(1) Under the Alabama statutes, 
where there has been no administra¬ 
tion of the estate, and an independ¬ 
ent petition In probate court is tlb*d 
for allotment of homestead, tue peti¬ 
tion must show facts prescribed by 
statute, which are regaided as jiiris- 
(li( tional and, in absence of such 
showing, decree will be* void on its 
face—C'ogbuin v Callicr, 104 So 3 U), 
213 Ala 46—Miller v Thompson. 96 
So 4 81. 200 Ma 4G9 

(2) Such petition must allege that 
no administration had been grant<‘d 
on estate Evans v Evans, 104 So 
515, 213 Ala 265 

(3) In proceeding by the widow it 
must also allege that husband left no 
minor children, that quantity of hand 
IS within area to which statute ap¬ 
plies, and that value of lands does 
not exceed statutorv limit—Quick v 
McDonald, 108 So 529, 214 Ala 587 

(4) AVluie administration of the 
estate is pending, the petition lor al¬ 
lotment of homc'stead need not show 
jurisdictional facts, foi junsditlion 
of probate court is complete without 
aid of petition foi allolimuit, as pio- 
ceeding is meioly ancillaiy and part 
of courts original jurisdiction for 
administiatioii of ost»ites ot dete- 
dents Cogbuin v Calliei, 104 So 
330, 213 Ala 46 

Allegation of forced abandonment 

held not to be < onstru«*d liansfi r 
of rights " Me Gi>w in v MeGowiri, 169 
So 23 2. 232 Ala 601 

Averments as to heirs and next of 
km 

(1) In widow's suit to sc‘t apart 
homestead, averments that cJeccabcd 
left widow, no minor children, and 
one son, and that he died intestate, 
leaving complainant and one son sui- 
viving him, were held sufficient on 
demurrer to show that they were his 
only heirs—Frazier v Frazier, 100 
So 118, 211 Ala 176 

(2) In such a suit an averment 
that grantee died intestate, leaving 
widow and children named, "who are 
his next of kin and heirs at law," 
stated with sufficient certainly un¬ 
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der demurrer that such persons, who 
were parties to caus(‘, were all the 
hc'irs and all the next of km of de¬ 
ceased —Frazier v Frazier, supra 
Description of property 

(1) In Alabama, because the statute 
unclei which the proceeding was 
biought did not require that the ap¬ 
plication should contain a description 
of the properly, no description was 
held necessary—Coker v Coker, 94 So 
r>66 208 Ala 351 

(2) Under anol her statute, however, 
a description ot the real esttate in 
which the hfimestead is claimed was 
held nc'cessary—Hogan v Scott, 66 
Sc. 209, 186 Ala .310 

Real property not in excess of ex¬ 
emption 

(1) Under the Alai.ama statute in 
an op])]iccition bv a widow lor a home¬ 
stead exem])tion bedore administra¬ 
tion, on averment that the real pro])- 
cMty owmc'd by decedent at the time 
of his death does not exc*eed in 
amount and value the* exc'mptions al¬ 
lowed in favor of the widow ond mi¬ 
nor child or children, or either, is 
lurisdic t londl, without it the pro¬ 
ceedings are void—Alford v Cla- 
l.orne, 157 So :5o, 229 Aid 401 — 
Jhooks V Johns, 24 St. 345, 1 19 Ala 
412 

(2> Rerit.il in decree that petition 
did contriin jui isdic llonal averment 
is insufTn lent to sust-iin proc eedings 
— \ltoTd \ Claliorne, supra 

(3) Allegation that husband at time 
of his clialh owru'd real estate con¬ 
sisting of one hundred six acres hav¬ 
ing value of ii ss than two thousand 
dollars, wms insutlic nuit avernu'nt 
that propertv of liiish.ind at time of 
his death did not cvieed amount and 
value allowed widow as excunptions, 
foi purposes ot conferring jurisdic¬ 
tion on prolinte couU—Allord v Cla- 
horne, supia 

(4) Other cases see 29 CJ pl()32 
note 97 [ej 

Residence in state or connty 

Ala—Waller v Hams, 128 So 606, 

221 Ala 313 

29 CJ p 1032 note 97 [e] 

Selection of homestead 

In widow’s petition to assign home¬ 
stead of deceased, exclusion of out¬ 
houses in widow’s selection because 
of erroneous view that she was lim¬ 
ited to a homestead of one fourth of 
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Amendments, The petition will not be dismissed 
for mere irregularities which are amendable, but 
the court should direct that the proper amendments 
be made 

i. Contest and Determination of Claim or Bight 

(1) Matters to be determined 

(2) Evidence 

(3) Trial or hearing, objections and ex¬ 

ceptions 

(1) Matters to Be Determined 

The basic question for determination In a proceeding 
to set apart or enforce a survivor’s homestead is the 
character of the property involved as a homestead and 
whether the area or value is within statutory limits. 
The rights of the several survivors must be considered 

On application by survivors to have a homestead 
set apart, the real purpose being to separate the 
homestead lands from the land subject to adminis¬ 
tration,the questions to be considered are wheth¬ 
er the iirojierty was impressed with the homestead 
character at the time of decedent’s death and wheth¬ 
er the area or value of the premises is within the 
statutory limit ^2 However, in allotting a widow’s 
homestead, the rights of the children as well as the 


widow must be considered 83 The court may also 
consider and determine whether the homestead has 
been abandoned so as to make it subject to dece¬ 
dent’s debts 8^ 

In a statutory proceeding by a surviving spouse 
for an award of properly in lieu of a homestead, 
the failure of applicant to account, as the admin¬ 
istrator of decedent’s estate, cannot be considered 86 

Questions regarding the title to land are not in¬ 
volved and cannot be considered 8® Such questions 
can be determined only in an appropriate action 
brought at law 87 

Superior hens It has been held that the court 
cannot take cognizance of, or adjudicate on, hens 
on the land superior to the widow’s homestead 
right 

(2) Evidence 

General rules of evidence apply In proceedings or 
actions to set apart or enforce a survivor’s homestead 

In a proceeding or action to set apart a surviv¬ 
or’s homestead or involving the enforcement or pro¬ 
tection of such right, the geiicial rules of evidence 
with regard to the burden of proof,89 prcsiimp- 


an acre did not invalidate sele( tion, 
where land was not within city or 
villag-e—In re McKenzie's Kstate, 287 
NW 695, 232 Wis 425 
I’leadinfi: in procoedinK*^ to 

Avoid homestead conveyance see 
supra 4 354 
Enforce 

Claims apalnst homestead see su¬ 
pra, § 117 

Ri^^hls of purchaser or niort^npee 
aftainsL homestead generally 
see sujira § 151 

Prolec t and enlorce homestead 
claims generally sec supra § 232 

80. Ala—Hudson v Stewart, 48 Ala 
204 

81. Ala—Coffey v Joseph, 74 Ala 
271 

82 Ala—Cox V Bridges, 4 So 597, 
84 Ala 663—Coffey v Jo.seph, 74 
Ala 271 

Determinatioii of value 

(1) Issue of value of homestead 
w^cis held question of fact not proji- 
trlv determinable on plc.idings in 
proceedings to set off homestead lo 
widower, in which defense was as¬ 
serted that widower had waived 
liji^mestead right by agt cement — In re 
(’'Umer'b Estate, 44 I’2d 3082, 150 
Or 361 

(2) In considering value m proceed¬ 
ings to set aside homestead for wid¬ 
ow, some margin must be allowed 
for bona fide differem‘es thereon — 
CiuKk V McDonald, 108 So. 629, 214 
Ala 687 


f (3) Special conditions, such as flu( - 
tuating value of lands in partnular 
years, are proper consideiations — 
Quick V McDonald, supra. 

Residence of gaardlan 

In a piocceding to allot a widow’s 
homestead, the residence of her 
guardian in a differmt county cannot 
be made the suhiect of inquiry — 
(^ker V Coker, 94 So 666, 208 Ala 
354 

83. Ala—Hash v Bogart, 146 So. 
814, 226 Ala 284 

84. As matter of law 

Wheie lat ts are not controverted, 
it may he determined as mailt r of 
law whether there has been such an 
nbandonnient of homestead as to 
make it subject to owner’s debts or 
to his dtvise—Nelson v Ilainlin, 104 
So 589, S9 Fla 366 

85. W ash—In le Deupp’s Estate, 279 
P 579, 153 Wash 218 

Allowance in lieu of homestead see 
supra § 209 

86 i\\] —Hich V Tubbs, 41 Cal 34 

Okl—Tarman v pieite 33 P 2d 203, 
206, 168 Okl 348, quoting Corpus 
Juris. 

29 C .1 p 1033 note 3 

87. Cal—In re Kimberlv, 32 P 234, 
97 Cal 281 

88. Ala—Jafkson v Sheffield, 3 8 So 
306, 107 Ala 368 

29 C J p 1033 note 6 

89. Sstablisliment of rigflit gener¬ 
ally 

Burden of establishing right to 
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j homestead Is on survivor seeking to 
have homestead set apart—Moseley 

V Neville, 129 So 12, 221 Ala 429 

(2) Burden is on the survivor as 
to the cMstorn c and extent of the 

[ homestead claimed 
j (\il—In re Delaney. 37 Cal 176 
Ttx—McDano v Paschal, 11 SW 

837, 7 1 Te\ 20—McLane v Pasch¬ 
al 17 Tfx 3b5 

(3) Burden is also on survivor to 
.s1k)w h(*r own ndationship to dc< c- 
denl —Sims v Birden, 73 So 379, 

, 744, 197 Ala 690 

(4) If the heirs of decedtmt at- 
tem])L to protect decedent's piopor- 
ly from levy tind sale on the ground 
that it IS exempt as a lesidence, they 
must prove theni«5C‘l\ es members of 
his family or that they claim under 
his allotment of homestead—Pierce 

V De Gicifttmi «‘id, 11 Ca 392 
Residence of decedent 

In a proceeding by a widow of a 
landowner to have a homestead set 
ai)ail, whcic' the residence of de¬ 
ceased vtas established in the state 
in which the lands lay until he left 
to live in another state, contestant 
had the duty of going forward with 
cMdciuc' to support her exceptions to 
the icport setting aside the home- 
stc-ad—Luckv v Roberts. 3 00 So 
878 211 Ala 578 
Status as widow 

\A"here heir at law olnected to the 
setting aside of deceased's homest(>ad 
foi life to petitioner as widow of de¬ 
ceased on the ground that petitioner 
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was not the widow of deceased, the 
burden of proof was on the objec¬ 
tor—In re Kopac’s Estate, 299 NW 
489, 140 Neb 346 
Homestead in several tracts 

Where surviving widow sought to 
have two separate tracts of farm 
land, only one of which had been oc¬ 
cupied i>y deceased husband and fam¬ 
ily, set apart as her probate home¬ 
stead, burden was on widow to show 
that unoccupied tra< t was used, or 
Intended to be used, not only for 
benefit of farnllv, but also in con¬ 
nection with the occupied tiact as 
a home place—Towell v I*owell, 116 
P 2d SSO, 1K9 Old 255 
Abandonment of homestead 

(1) Persons claiming forfeiture of 
homc'stead bv abandonment of sur¬ 
viving spouse must prove abrindon- 
ment was without just cause, con¬ 
tinuing until other's death—Cood v 
(lood, TexOivApp 29J SW 6J1 

(2) In action, after death of own¬ 
er of prcunisps. on judgment against 
ow'ner for amount of pavmg assess¬ 
ment cf'rl ific at(‘s hut deriving fore¬ 
closure ot lien on ground that prem¬ 
ise's we*ro a businc'ss home*ste*nd, 
[ilainliff Ills burden c)t proving that 
owner .ibnidoiicd >iome*v,tt .id before 
his de'ntli — iMnharidle Const Co v 
Head, TexC^JvApp, 131 S W 2d 779, 
error refused 

Ownerslilp and occnpancy of prop¬ 
erty ]iv de ee'df'Ut at tune of de'Hlh 
muit be t sl.iiilislu (1 bv widow—In re 
Arndt’s Jilst.ite, 2J5 N \V^ 134, 199 

Wis 1 

Value of homestead 

ill pio]»at( pro'ceding burden is on 
c'oiitestant with reg.iid to ciut stion 
of V ilue of bonif st» ad—<Jr i> v 
Weatlicrlord 119 So 819, 227 Ala 

324 

In proceedings to protect or e*iifnre e 
hornestt'ad ge*nerallv set aupi.i 
233 

90. Va—Parker v Jenkins, 6 SE 
459, 84 Va 8M5 

29 C.J p 1033 note 11 
Appraisers’ report as to value 

Itepert of ai)])! iisiTs as to value* 
of homestead at death of deceased is 
pnma f.r< le e'orreet—Cra> v Weath¬ 
erford, 119 So 819. 227 Ala 321 
Continuance of right 

Right ot suiviving spouse to home¬ 
stead IS pre-sumed to continue until 
proof of abandonmtnt —Cood v. 
Good, TexCivApp. 293 SW 621 
In proceedings to protect or enforce 
homestead gene rallj see supra § 
23 3 

91. Tex—Shepherd v White, 11 
Tex 346 

29 CJ p 1033 note 12 
Bvldenoo of creditors generally 

The creditor may in general in¬ 
troduce evidence to show that the 


premises were not a homestead or 
were wholly or In part subject to 
his debt—McEane v Paschal, ‘62 Tex 
103 

Question of ownersliip 

In action bv widow to establish 
homestead against one claiming own¬ 
ership of the property, in which It 
was testirted that both the widow 
and deceased husband acknowledged 
that the property belonged to de¬ 
fendant and he would have to pay 
for insuranc'e on the property, the 
Are insurance policy issued to de¬ 
fendant on such property was held 
admissible—Youngblood v Young¬ 
blood, CivApp, 46 SW2d 390. re¬ 
vel sed in part on other grounds 76 
S W 2d 759, 124 Tex 184 
Misconduct of surviving husband 

(1) The husband's mistreatment of 
his wife causing her to abandon the 
premises occupied as a homestead 
docs not constitute a forfeiture of 
the husband’s homestead rights as a 
survivor, as stated supia 15 260 

(2) Accordingly, evidence that sur¬ 
viving husband lemaining in posses¬ 
sion of homestead owned bv wife 
h.id mistreated wife, causing her to 
abindon piemises was held inadmis¬ 
sible as immaterial, where husband 
remained in possession—Thomas v 
T.vler, TexComApp, 6 S W 2d 360, 
reversing Tv lor v Thomas, Civ App , 
297 SW 609 and rehc'aring d<‘ni(*d 
Thomas v Tvler, Com App , 9 S W 2d 
xxiii 

Value of property 

(1) In conU'sling homestead C'X- 
emptions allot ted to W'ldow, location 
and value of de( cas(*tl’s lands m re¬ 
lation to neighluuiiig lands W't re 
(ompetint Wallei v Han is, 12S So 
606, 221 Ala 311 

(2) Other instances see 29 C T p 
10li note 12 la] (1) 

In proceedings to luotcet or enforce 

homestead gentrallv fc>ee supra ^ 

21 5 

92 Ain —Sini.s \ Itirden, 73 So .379 

711. 197 Ma 690 

29 O J p 10 5 i note 13 
Evidence held euffleient 

(1) To show that land of wh1( h 
husband died sei/ed constituted 
"homestead ”—Ov«rlield v Overfield, 

30 SW2d 1073, 326 Mo .SI 

(2) To show that property set 
aside l)v probate court as homestead 
of widow was pun based and im¬ 
proved with community funds—In rc 
Mason's Estate, 24 4 I' 629, 70 Cal 
App 315 

(3) To sustain order setting apart 
homestead—Wells-Dickey Trust Co 
V Lindberg, 206 N W 929, 165 Minn 
492 

(4) To ‘-ustain finding that land 
was not family homestead—Byrd v 
McKoy, 81 P2d 315, 183 Okl. 209— 
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Hlckok V Kennedy, 68 P 2d 12341, 
177 Okl 334, followed in Hlckok v 
Cowart. 6.S P 2d 1240, 177 Okl 336 

(5) To support finding that prem¬ 
ises which were formerly homestead 
of decedent were not homestead at 
time of death—In re Fish’s Estate, 
253 NW 387, 214 VVis 464 

(6) To justify decree setting apart 
to surviving widow homestead in 
property acquired by deceased bv 
contract to purchase from fathei — 
In re Reid’s Estate, 79 P 2d 461. 26 
Cal App 2d 362 

(7) To sustain finding that proper¬ 
ty was not homestead of husband at 
time of his death nor of wife when 
she subsequent Iv conveyed propel tv 
to daughter - Waltz v Sheetz, '61 P 
2d 883. 1 14 Kan 696 

(8) 'Po sustain commissioners’ val¬ 
uation ot property in allotting home¬ 
stead—Mtl'^adden v Farmers State 
Hank of Eondon, 129 S VV 2d 550, 278 
Ky 805 

(9) To est.Tblish value of piopertv 
as jn excess of the homestead ex(*mp- 
tion jListiUiiig s.iIh tiieieof—Ibigtr 
V Berger, 94 S W'2f] CIS, 2bl Ky 225 

(10) To esi.Tbhsh tliat farm had 
been occupu'd bj dec (dent and peti¬ 
tioner at the tirro' of dMedenl’s deatii 
and th.il petitioner was the widow' 
of decedent so as to W'arrant setting 
aside* of the farm to w'ldow for life* 
as boniestc.ul of cb cedi'nt, where 
the*i« w'eie no crcdit.irs ot decedent, 
.incl ptrsnnil pioixrty in estate was 
sufhiicnt to p i\ expenses and cost ol 
admini-^ trutioii—In re Kopai’s Es¬ 
tate, 299 N W l-^9 no Neb 346 

(11) To sustain tinding that de¬ 
fendant h.id no light ot home sti'cd in 
the piemis* ^—I'^'ilhv v Dii'kinson, 
1M3 N W 911 no Net) 3r)6 

(12) To sirlain fiinling that one of 
two tiaels sought as proliale hoine- 
stt.ad w.Hs not used or intend(*d to he 
used m coniuctiori with tin occupied 
tine I a.s a hom(*st< .id --Powell v 
Powell 116 I’2(1 S.S9 1S9 Okl 255 

(11) To suppoit tinding that farm 
Wfis lioincsh ad ot widow and hei de¬ 
ceased hu-.bnnd, iiid Ihit it liad not 
been ah indonc d is su( h —Couits v 
Aldndgi, 120 P 2d 362, 1 90 Okl 29 

(It) To show no abandonment by 
dt ( eased—In n iHnilaps Estate, 87 
P 2d 225, IbJ Ol 9 i 

(15) To sustain finding that prop¬ 
erty was conirnunity piopeity enti¬ 
tling widow to Hu* fee as a home¬ 
stead—In le Pukard, 146 P 425, 169 
Cal 162 

(16) To support finding of aban¬ 
don meiit 

Ill—Weincbrod v Uohdenburg, 175 

N E 379, 143 111 338 
Tex—^^VooJf V Smith, CivApp, 86 
SW2d 67. 
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(3) Trial or Hearing, Objections and Ex¬ 
ceptions 

Ail interested parties to the proceedings to set apart 
or protect a survivor’s homestead are, under some stat¬ 
utes or practice, entitled to interpose objections and be 
heard, if the issues are heard by a Jury, questions of 
fact are for its determination. 

Under applicable statutes or practice, interested 
parties may interpose appropriate objections on the 
trial or hearing of a proceeding to set apart a sur¬ 
vivor’s homestead,^^ and all interested persons who 
have been given notice of the proceedings are en¬ 
titled to be hcard.^^ 

The objecting party should, it is held, present his 
objections to the assignment of homestead and not 
delay until the premises are sold subject to the ex¬ 
emption,but exceptions by creditors have been 
allowed to be filed after a return of the appraisers 
appointed to lay ofif the homestead 


The objections should contain statements of fact 
and not conclusions respecting the excess in statu¬ 
tory value of the premises and the impossibility of 
carving a homestead from them and they should 
be written in language readily comprehended 

Interrogatories, Under the practice of some ju¬ 
risdictions, contestant may propound proper inter¬ 
rogatories to a petitioner who is seeking to have a 
homestead set apart, bearing on the right to the 
homestead 

Questions for jury. Where the homestead right 
IS involved in an action tried before a jury, fact 
questions involved are for determination by the ju¬ 
ry ^ 

Appointment of commissioners or appraisers to 
make allotment is considered infra subdivision j 
of this section 


(17) To support flndinff of no 
fibindonniont—Aman v Cox, Tex 
Civ \i)p , 164 S W 2d 744 

(IS) To show property was busi- 
homestead as ag^ainst contention 
of abandonment bv lease—Inman v 
Inmiin, TexCivApp. 80 S W 2d 1103 

(10) To show wife knew what she 
was siRmnpr when si^^ninj? waiver ot- 
tciched to husliand’s will waivinff 
homi'stead—In re Wvss’ Estate, 297 
r 100, 112 Cal App 487 

Svidence InsufAcient 

(1) To sustain plea that petitioner, 
sfc'kmfi; to liave honu'sleid of dece¬ 
dent set aside to her for life, was not 
the widow of decedent—In re Ko- 
p.K’s Estate. 209 NW 489, 140 Neb 
TIG 

(2) To support finding that farm 
was homestead of tenant at time of 
df'L# dent’s death, where jt nppenr<‘d 
that Knant had vacated premises 
prior to entry of decree assisning 
homestead to the widow—In re Ko- 
Pfi< Estate, supra 

(2) To show that lands set apart 
to widow were in e\( ess of honn*- 
siead exemptions—Waller v Har¬ 
ris US So 606, 221 Ala 312 

(1) To show that property ^vas not 
abandoned as business homestead — 
Inman v Inman, Tex Civ App , 80 S 
W Jd 1103 

("») To rebut presumption of con- 
linuance of testatrix’ homestead 
right in property on whieh she was 
living with daughter and son-in-law 
at time of her death—In re Mc¬ 
Clain’s Estate, 262 N W 666, 220 

Jovva 638 

(6) To show forfeiture by wife 
during the life of her husband of her 
homestead right by mlseonduc t — 
Farmer v Hampton, 156 SW 1041, 
154 Ky 83. 


(7) In a proceeding by widow of 
deceased landowner to have home¬ 
stead set apart where hia domicile in 
the state was established until he 
and his wife left to live m another 
state, evidence offered by contestant 
was held not sufficient to sustain the 
burden of proof—Lucky v Roberts, 
100 So 878, 211 Ala 578 
In proceedings to protect or enforce 
homestead generally see supra S 
233 

93. Collateral heire as objectors 

Under the Alabama statute, col¬ 
lateral heirs of decedent were held 
to have statutory right to contest 
right of decedent’s surviving widow 
as excmptioner to have homestead 
sot apart only on ground that the 
homestead exceeded in area one hun¬ 
dred and sixty acres and in value 
two thousand dollars and was not 
dll the realty owned bv decedent at 
his death—lidvis v Hates, 19'4 So 
o47, 230 Ala 214 

94. Wyo—In re Kiesel’s Estate, 249 
P 81, 35 W\o 300 

Contest and detcrniin.ntion of claim 
tor homestead generally see sujira 
^ 215 

95. NH—Probate Judge v Sim- 
onds, 4b N H 363 

96. Ala— Kelly V Carrelt, 67 Ala 
304 

SC—Ex pnrte Kurz, 24 SC 468 

97. Ala—Jackson v Rowell, 6 So 
95, 87 Ala 6.85, 4 LUA 637 

98w Cla—Hodo v Johnson, 40 Gu 
439 

29 CJ p 1033 note 9 

99. Domicile of decedent 

In pioceedlng by widow of de¬ 
ceased landowner to have lands set 
apart as a homestead, answers to in¬ 
terrogatories as to the residence ol 
deceased at his death, that he left 
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State w'here his lands were located on 
a certain date and remained in an¬ 
other state, where he resided at 
death, were pertinent as to husband’s 
domicile, and his Intention to remain 
—Lucky v Roberts, 100 So 878, 211 
Ala 578 

Purpose of petitioner to sell proi). 
erty Is Immaterial —Lucky v Rob¬ 
erts, supra 

Residence of petitioner 

(1) In proceeding by the widow to 
have lands of her deceased husband 

j set apart as n homestead, failure to 
require her to answer interrogatories, 
relating to the residence of petition¬ 
er, was not error, her residence not 
being a condition prc’cedent to home¬ 
stead— Lucky V Rolierts, supra 

(2) Residence as condition iirece- 
dent to right to homestead see supra 
§ 243 

1 . Abandonment of homestead 

Tex — Thomas v T\ler, C^om Vpp , 6 
SAV2d 350, revering T\ler v 
Thomas, Civ \pp , 207 S W 60'). 

and lehe.iring denied Thum.is v 
Tyler, Com App , 9 S W 2d xMii—- 
(loe)d V Good. Civ'App, 29] ri W. 
621 

Intent in use of property 

(I) Whether hu'^hind intended and 
used iT.ctt, itcc-ived on partition in 
luu of his interest in tntiie commu¬ 
nity < st.ite, including homestead in 
.irinther tract, as part of homestead, 
was a question for jury—Young- 
Itlood V Youngblood, Civ Vpp , 46 S 
W 2cl 390 revel st'd in part on other 
grounds 76 S W 2d 759, 124 Tex 184 

(J) Where there is evidence of ac¬ 
tual use of the property, hovvevci, in¬ 
vestigation of the user’s intention 
need not be made—Youngblood v 
Youngblood 76 S W Jd 759, 124 Tex 
18 4, reversing in part, Civ App, 46 
SW2d 390. 
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J. Duty to Allot 

Unc/er some statutes the court Is under a duty to 
set apart the survivor's homestead on establishment of 
the right thereto; under others a discretion is vested 
in the court to allow or refuse an application under cer* 
tain circumstances 

Under some statutes when the rij^ht to a sur¬ 
vivor’s homestead has been established the court is 
under a duty to grant the application therefor and 
make an allotment in accordance with prevailing 
' practice, the court having no discretion in the mat¬ 
ter - Under other slaliites a discretion is vested 
in the court under certain circumstances to allow 
or refuse the application ^ 

Allotment subject to hen In some states it has 
been held thrit the widow’s right to an allotment of 
homestead cannot be denied bccMiise of the exist¬ 
ence of a judgment lien or mortgage on the prem¬ 
ises, which, on enforcement, would be superior te^ 
the homestead claim, since it would still rem.iin 
subject to the hen notwithstanding the allotment ^ 

k. Method of Allotment 

The method or manner of making the allotment of a 
survivor’s homestead depends on the paiticular statutes 
involved Under some statutes It is accompl>shed by 
appraisers or commissioners appointed by the court In 


the absence of s specific statutory procedure thr court 
may adopt ?r appropriate method conforml *^3 to the 
general purpose of the homestead law 

If the statute does not point out the method of 
setting apart a homestead during the lives of hus¬ 
band and wife, on the death of cither, the probate 
court may adopt its own method, conforming to the 
general purposes of the homestead act ^ So, if the 
statute provides no mode of selecting the homestead 
where none was selected during the life of dece¬ 
dent, the court may adopt a procedure substantially 
conforming to that which would have been followed 
during aecedent’s lifetime ^ 

While the selection of a homestead for the sur¬ 
vivors should be made iinmarily for their benefit,'^ 
yet It should also be laid oft in such a manner as 
not to injure capncioiisly or arbitrarily others who 
may be interested ^ 

Appraiscrs or rowmis'^ioncr^ Under the stat¬ 
utes of some jiinsdiclions the cillotment of a sur¬ 
vivor’s homeste.id is madi‘ by ajipiMisal by apprais¬ 
ers oi commissioners apiioiiilcd by tbe court to de¬ 
termine tbc extent and Aaliie of tlic proyicrty in¬ 
volved, and when necessaiy to admeasure and set 
out tbe boinestc ad,**^ tbc‘ partK'ular procedure to be 
follovveel being determined In statute Under sneb 


2. Wash—Tn re Jones’ Estate, 118 
V Jd II Wash 2d 234 

20 r J p 10i;4 note 20 
Absence prior to selection 
Aiiz—Tauley v Iladlock, 188 P 263, 
21 An/ ,110 

Pal — In n lMtittinp;U s 10slat<>, 65 P 
2fl 1 I »,s 10 Pal App 2d 5r)0--ln re 

TJ.ileV JO a ate, 4 l’2d JG 1. 117 c\il 
Aj>p 51")—In re IJaikley’s JOstato, 
267 I’ 118, 01 (\il \f)p ‘;8S—In re 
Mason’s Estate, Jll r (.2!) 7(. Cat 
A pp .11 3 

20 e^J p 1034 note 20 fe] (1) 

On ftlln^r of inventory of estate 

Trohale eourl. on lllmK of inven¬ 
tory of estate, was under duty to 
make order .setting; apait property 
I xempt tc> survjvinj^ husband accord¬ 
ing? to exemption laws in font at 
tinic' of death—In rc Han- 

fifld’s Estate 296 P 1066, 117 Or 
167 modiflf*d on other Krounds 298 
P 905. 137 Or 167 
Property included 

Undc*r the Washington statute the 
court Is under a duty to set aside a 
honieslead, whn h must includi* the 
home and household troods, and other 
properO up to the statutory valua¬ 
tion —In re Jones’ Estate, 118 P 2d 
951, 11 Wash 2d 254 
Waiver 

The court may consider, however, 
whether the homestead was waived 
by the petitioner moving to have a 
homestead set apart —In re Wyss’ 
Estate, 297 P. 100, 112 Cal App 4S7 


AIIoA\anfe in lieu of homestead sei' 
supra § 2G0 

Dis« r(‘tion as to particular prc)pert^ 
solfctc'd se(' iniia subdivisi(»n k of 
this section 

Necessity for setting” apart suiviv- 
oi s homestead sei supra subdivi¬ 
sion h of this vootion 

3. Xn Texas the probate* court is 
si'inetimc s given a discretion to al¬ 
low or nlusc «i,n allotmont to minor 
children, uhc*it* tJie widow li m sold 
]i(‘r intert‘st in the piopiilv and it 
is irnpr iclicaidc for the minors to 
live togc'ther ind the income on thru 
shares is aderiunlc* for the‘ir supi»orl 
—(larriscnr v J'Viguson, (hv Vpp , 54 
S W 217 

4. Ala -Ja(k-,on v She fh(*ld. 18 So 
106, 107 Ala 35S 

NH—Norris v Moulton, 3 1 NH 
392 

Partieular debts e harg-eable ag.iinst 
snr\i\c>r’s homestead see supra 
261-.264 

5. Ala—Keel v Earkin, 72 Ala 493 
Pal — I’hel in V Smith, 34 T’ 667, 100 

Cil ir.s 

Ohio — W .Inzer v Widow, 2 Ohio Dec , 
Reprint, 323, 2 West L. Month 426 

6. Mont —In re Trepp’s Estate, 227 
P 1005, 71 Mont 164 

7. Ark — Cowley v Spradlin, 91 S 
W 5,50. 77 Ark 190 

8. Ark — CowJe> v Spradlin, supra— 
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Spnks V I)'i\ 33 SW 1073, 61 

\ik 570 3 1 \m S U 279 

29 (’ J p 1(1 !1 note 14 

9. Ma I’lttcrson v Muiph\, 9 So 
2d 754 211 Ala 21.7 
Mo — Ji'iiiiings \ Phtrrv, 257 SW 
43S 201 Mo 121 

29 CM pi 0 M note 29 fa J 
Appointment as of course 

Uiietc I some* sl.itutes eoinmission- 
eis aie* .ij.jtoinled In lire court as of 
course' on Die tilinp^ of ,i pro[>r*r ar'- 
plicaLion to set isuh tlie* home'stead 
for the purpose of ,ippiaising the 
value' and exte'iit of the' hind—Pat¬ 
terson V Murpln, 9 So 2d 751, 243 
Ma 26 7 

Mlolnu’nt and appr.iisal of honie- 
st»*ad generally see supi.i tj ^ 21C— 
221 

Statute authorizing eonimmsioner to 
make the allotment js not improp¬ 
er delegation of judicial power bee 
Constitutional Eaw g 173 b 

10 Nl)~Farmeis’ State Hank of 
Hultzvillf V Hartley, 206 NW 414 
53 N D J76 
lixcluslon of excess 

Under a statute rt*quirine the ap- 
praisc'Ta to divide the property se- 
lec ted as the homc'fetead so as to ex¬ 
clude the excess in value from the 
homestead unless they tlnd that it 
cannot be done without material in¬ 
jury to the property, an order ijL't- 
ting aside homestead is not void, not¬ 
withstanding the appiaisers valued 
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a statute, if the property involved is found by the 
court to be less than the homestead exemption the 
appointment of a commissioner to admeasure and 
set out the homestead is unnecessary 

Where the report of the commissioners is cx 
parte it is not entitled to the same force and effect 
as the finding of a jury hearing the evidence of 
both parties Excejitois to the report nevertheless 
have the burden of overcoming the findings thereof 
by clear and convincing evidence ^3 

Property selected Under some of the statutes 
imposing an absolute duty on the court to select and 
set ajiart the survivor’s homestead, the court has a 
discretion with respect to the particular property to 
be set atiart, the wishes of applicant not being bind¬ 
ing,i"* although the dwelling house should be includ¬ 
ed If the land on which the house is located is 
insufficient in area to constitute the complete home¬ 
stead permitted by the statute, adjoining land in 
quantity sufficient to complete the homestead may 
properly be designated as part of the homestead 

If tiuo homesteads arc churned the court should 
require an election as to which of the two wull be 
taken 

Mcye irregularities. If the allotment piocccdings 
arc formally defective, through mere irregularities 
of procedure, this will not vitiate the assignment 
of the homestead 3 


1. Order or Decree; Findings 

The order or decree setting apart a survivor's home¬ 
stead should Identify the parties, and a description of 
the property must appear therein or in other papers in 
the proceedings Findings must be supported by the 
pleadings and evidence. 

The findings with respect to the survivor’s right 
to the homestead must be supported by the plead¬ 
ings and evidence 

The parties must be identified in the order setting 
apart the homestead,but this may be done by re¬ 
ferring to them as the ‘‘family” of decedent 

The order should not determine where the prop¬ 
erty shall vest on the termination of the home¬ 
stead “3 It should not direct a sale of the remain¬ 
der m the homestead to pay a balance of purchase 
money, but ought to piovidc for a sale of a part of 
the premises for that purpose ,^3 nor can the court, 
if acting as a probate tribunal, decree that the 
homestead shall be subject to a certain mortgage,^^ 
or that the return of apjiraisers, assigning the 
homestead, shall be set aside unless a specified judg¬ 
ment against deetdent is paid w'lthin a given time 
The decree may, however, make provision for the 
jiaymcnt of the excess of decedent’s property over 
the homestead value to the personal representative, 
for the benefit of decedent’s creditors ^6 


thf‘ property in c\< rss of thr oxfmp- 
tion and did not find that the home- 
stocid could not bo divided without 
niatinal iniiirv, wdif*ro tlio order was 
truide titter two lormal hearings, at 
one of which (.iairnant piesented cv- 
Idenci*—Faimt'i‘='' State Bank of 
Buttzvillc V Bfirtley, supra 

11. Mo—Jennings v Cherry, 2,17 S 

418, 301 Mo 321 

12. Ala—Bong v Doegg, 173 So 41, 
23J Ala 0o7—lAiote v Foote, 140 
So 603, 224 Ala 301 

13. Valuation of property fixed by 

the ( omnimsioner — Long v Boegg, 
17.3 So 41, 233 Ma 637—Foote v 

Foote, 140 So 603, 224 Ala 391 

14. Cal—In re Schmidt’s Estate, 20 
V 714. 91 Cal 331--In n Matting¬ 
ly’s Estate, 65 B 2d 1.338, ID Cal 
Api) 2d 550—In lo Mason’t. Estate, 
244 r 629, 76 Cal App .315 

Wash—In re Jones’ Estate, 118 P. 

2d 051. 11 Wash 2d 25 4 
Sxtent and limits of homestead 

(1) The extent ol, and limitations 
on the homeMl(‘ad rest In the disc re- 
tion of the < ourt —In re Barkley’s 
Estate, 267 P 148, 91 Cal App 388 

(2) In determining limitation of 
homestead, the court may consider 
the demands of the famfly, the value 
of the homestead, the financial con¬ 


dition of the estate, and rights of 
the creditors—In re Baikle\’s Es¬ 
tate, supra 

(3) Retting apart of piobate home¬ 
stead to widow was held not an 
abuse of disiretion where ertditor 
was not injuK'd, and widow had paid 
wuth hei own piopiitv d«*hts of es¬ 
tate fxeeeding Milue of homestead, 
w'hifh tould not he partitioned with¬ 
out imp.niring Its value—In re 
Knight’s Estate, 245 P 454, 76 Cal 
App 618 

15. Tex—White v Mitchell, 60 Tex 
164 

Wash—In re Jones’ Estate, 118 P 2d 
951 11 Welsh 2d 254 

16. Fla—Fort v Higdon, 129 Ro 
847, 100 Fla 398 

17 Aik—Cowley v Thompson, 91 
SW 552, 77 Ark 186 

18. NC—Pormeyduval v Kockw^ell, 
2.3 RE 488, 117 NC 320 
Vt —Doane v Boane, 3.3 Vt 649 
Delayed appointment of appraisers 
That court did not appoint ap¬ 
praisers until dissent was filed, and 
rei lied that widow had tiled dissent, 
in no way affected court’s jurisdic¬ 
tion to allot homestead to widow, 
such recital being mere surplusage 
—Gray v Weatherford, 149 So. 819, 
227 Ala 324 


19. Homestead set np by answer 

Answer and counterclaim pleading 
bonn stead in action against admin- 
istiatrix and df(ed(nt’s irlant <hil- 
di«*n for Sinn loaned to dO( edent by 
plainliK wa*' held insuffien nt to sup¬ 
port finding of hjimesteul in al»senee 
of alltg.itions that del)t sued on did 
not exist Ixtore eiet tion of iniprove- 
menls on land subject to lien for 
pa\m«nt tluK'or, whert* su< h delect 
was not supi>Ind bv an-'Wer or oth¬ 
er pleading or cured bv evudem e 
hmrtl witiiout objection—Hunvon v 
Ilun\on’s Adm’x, 95 S \V 2d 802, 264 
Ky 823 

20. Cal —Phelan v Smith, .34 P 667, 
100 Cal 158 

Judgment In proceedings to protect 
or eiifoTce homeste.id gincrally 
see supra § 236 

21. Cal—Phelan v Smith, supra 

22. Cal—In re Firth, 78 P. 643, 145 
Cal 236 

29 CJ p 1033 note 17. 

23. K\ —Davidson v Davidson, 1 
K\ L 360 

24. Cal—Chalmers v Stockton 

Bldg & Loan Soc, 28 1' 59, 61 

Cal 77 

25. S C —Ex parte Young, 7 S E 
499, 29 SC 298 

26. Payment from proceeds of sale 
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Description of premises. A description of the 
land must be given m thc' order setting apart the 
homestead or in other papers in the proceeding or 
the order will be void However, it has been held 
no objection to thc allowance of the homestead that 
the order fails to define the boundary and extent of 
the premises necessary to reach thc sum allowed by 
statute, and to find whether they can be divided 28 

Excess in value 7vJicn property indwtstblc 
Where a homestead estate is decreed in homestead 
property which exceeds thc statutory exemption in 
value and which is indivisible, the decree should 
show the amount of the excess in v<ilue and thc 
fact that the property is indivisible 29 

Rent and daniaqes Where a surviving husband 
entitled to the exclusive occupation of an unassign¬ 
able homestead estate is excluded by the heirs from 
all jiarts of the house, except one room, and is mis¬ 
treated, and put in fear, a decree awarding him the 
right to exclusive occupancy may award to him a 
fixed sum as rent for the time he was denied the 
use of the homestead, hut should not award any 
damages for failure to assign his homestead es¬ 
tate 29 

Merc snrplnsaqe in thc onler will not vitiate it 21 

Notice of otder In the absence of statute so re¬ 


quiring, it has been held that a widow applying to 
the probate court to have her homestead set apart 
is not entitled to notice of the court’s action in ap¬ 
proving thc commissioner’s report and setting out 

her homestead.22 

Thc according of the order setting apart a home¬ 
stead IS not necessary unless there is some statute 
requiring it 23 

§ 280. - Operation and Effect of Assign¬ 

ment of Homestead 

a In general 

1) Withdrawing property from adminis- 
ti ation 

c Collateral attack 

a. In Gteneral 

An order or decree adjudicating a survivor’s home¬ 
stead right or setting apart the homestead is binding on 
the parties m interest unless appealed from, and where 
the proceedings are considered in rem the allotment is 
binding on the whole world 

The adjudication of homestead rights and thc 
setting apart of a homestc.id generally arc conclu¬ 
sive on parties in interest,24 unless appealed from,25 
and where the proceedings arc considered in rem, 
see supra § 279 a, the order setting apart the home¬ 
stead IS binding on thc whole world 26 


of Iho piopcrtv—Kinihrouph v 

I’owi'll, lOS So 408, 143 Misf. 41)8 

27. Ala—Tanner v Thomas, 71 Ala 
231 

Ill-dihhs V Oerdos, 126 NE 155. 

291 Ill 490 
22 C J p 1033 note 22 

28. Nev—In re Qumn, 74 P 5 27 
Nov 156 

29 CJ p 1034 note 23 

29. NT) —C^lmor v Calmer, 106 N 
W 684. 1,5 N I) 120 

30 Ill—Powell V Powell, 93 NE 
432. 247 Til 432 

Rent IS IncKUnt of survivor's home- 
sttad ripht set supra § 26.5 

31. N —Forrnovduval v Rockwell, 
23 S 1C 188, 117 N P .320 

32. Mo—Miilkc'y v Mulkey, App, 
145 S W 2d 996 

33. Cal—Otto V Lonff, 77 V 885, 
114 ('•al 144 

34. Ala —Toik'S v Hubbard, 94 So 
167, 208 Al.i 269 

29 C J p 1034 note 41. 

Matters determined 

(1) Wlu n a piohcite court sets 
aside a widow’s homo^ttad, tho de¬ 
cree IS final to whether docoased, 
at thc lime of his dtalh owned the 
property, whether the lands weie all 
the lands he owned at his death and 
whether they exceeded either in 
value or area the constitutional lim¬ 


it of a homestead whether the wid¬ 
ow was in iaet his widow, and 
wluther decedent left Burvivinp him 
any minor child or thildren—Jones 
V Hubbard, supia 

(2) Under < iicumstancos entitlinj^ 
the widow to an allotment of .i fee, 
.a probate decree nllotinj? homestead 
of deceased to widow was an adjudi¬ 
cation ot all facts neccssaiy to vest 
in widow the fee to the property 
including an adjudication that she 
left no minor child—Taylor v Dew, 
184 So 184, 216 Ala 621 

(3) Where, in ejei tinent h> pl.aln- 
tifts’ dilator, appointed under stat¬ 
ute, durinpT plaintilt’s minority, thf 
court found that the land in dispute 
w^'ls the homestead of plaintilts’ tn- 
Iher, that it did not txcfcd the maxi¬ 
mum value allowed by law for a 
hornesltad at the time of his death, 
and that his widow sold the land to 
thud person, the judgment as to the 
value of the homestead and that 
su(h third person wa,s the owner 
thereof in fee, subject to the interest 
of plaintiffs durinj? minority, was 
within the jurisdiction of the eouit 
and was a final adjudication, al¬ 
though In so far as it attempted to 
exclude plaintiffs from possession of 
the land during: their minority It was 
beyond the court’s jurisdiction — 
Jennings v Cherry. 257 S W. 438, 301 
Mo 321. 


(4) Jiidu ifil allotment suffices to 
nniovi (loud on widow’s homestead 
by \ 11 tuc of will—Wood v Cantrell. 
110 l5o 345, 221 Ala 294 

Persons without interest 

An aunt and uncle of a sob sur¬ 
viving infant daughter cannot com¬ 
plain of a 3udgm(*nt auieimg title to 
th( infant daughter’s homestead to 
her grandfalhei on her death, and 
before* anv proceedings for the ad- 
niinisl 1 alion of her estate were* had, 
since tin aunt and iincJ( have no in- 
t»*i(st whatever in the homestead — 
Raisiakka v Fageistrom, 208 P 949, 
64 Mont 173 

Naluie of estat(* or interest trans- 
rniritd see supra t} 265 
Oper.ition and effect of allolnient of 
homestead geri(*ially see supra § 
220 

35. Cal—Cruwell v, Seybolt, 22 P. 
938 82 Cal 7 

29 C J p 1034 note 42 
Review of order setting apart home¬ 
stead see infra § 282 

36. Mo—Ijimb v Bevins, 155 S W. 
2d 608, 236 Mo App 556—First Nat. 
Bank of Golden City v Cook, App , 
74 S W 2d 846 

Heirs without notice 

Ala—Bedwell v. Doan, 132 So 20, 
222 Ala. 276. 
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Crcditors^^ and hcirs^S are concluded thereby I notice of the administration proceeding's regularly 


The widow, after acquiescence, is likewise pre¬ 
vented from disputing the allotment made to her 39 

A proceeding selling aside land in accordance 
with an order directing commissioners to do so is 
conclusive on the widow and those claiming under 
her as to title to land being in her husband If 
common property, descending one half to the sur¬ 
viving spouse and one half to the children, is set 
ajiart to the widow as owner of the fee, she cannot 
deny a trusteeship of the children’s half intercst.^^ 

Purchasers of homesteads, buying at a sheriff’s 
sale and subject to an assignment of homestead al¬ 
ready made, are bound thereby 

Ahandonvxcnt An assignment to the widow is 
an ad indication that she has not lost her rights by 
abandonment up to that time ^*3 

RcvaluaUov Where the homestead has been set 
off to the survivors, it cannot be revalued and a 
new homestead set off in the absence of special stat¬ 
utory aiithon7ation,^^ even though the value of the 
pro])crty set apart at a subsequent time exceeds the 
limit of the statutory exemption 

No publication of appointmeui of acluiinisfrator 
The fact that an administrator did not publish no¬ 
tice f)f his appeuntment docs not affect the conclu¬ 
siveness of an order of the county court setting 
ap«irt pn)perty covered by a trust deed to the chil¬ 
dren of decedent as their homestead, since all per¬ 
sons interested in the estate were required to take 


begun, and the administrator’s failure only renders 
him liable for any damages occasioned a creditor 
thereby, as provided by statute^® 

Unnecessary order Under circumstances ren¬ 
dering It unnecessary to set aside the homestead to 
the survivor, see supra § 279 b, an order of the pro¬ 
bate court attempting to set apart the homestead is 
ineffective,^'^ and, as discussed infra subdivision b 
of this section, serves only to withdraw the prop¬ 
erty from administration and further considera¬ 
tion 

Matters not affected or determined. Liens exist¬ 
ing against the property remain unaffected by set¬ 
ting it apart as a homestead Where the order 
of court setting apart community property to a wid¬ 
ow as a probate homestead was passed prior to a 
mortg.ige thereon being executed by the widow, but 
not entered until after the date of the mortgage, 
the validity of the mortgage is not affected ^9 jf 
the judgment recites the names of decedent’s chil¬ 
dren and sets a homestead apart for the widow, it 
does not thereby adjudicate the children’s interests 
or that they arc minors ^9 A setting apart does not 
determine th.it the widow may claim a distributive 
share in the homestead premises to be enjoyed by 
her in sevcialty^i Tf she and the children are de¬ 
nied a homestead in land held by the deceased un¬ 
der a contract to purchase, they may renew their 
application after the purchase jiricc has been fully 
])aid 


37, Ala—McDonald v liorTV, 7 So 
SJS ;10 Ain 464 

29 C J i> 1034 nolo 43 

“The iKirne'stead js free from ex¬ 
ecution and sale tor benefit ot credi¬ 
tors and (spenaJlv is that true 
where homestead has been dul\ and 
UpaJly set apart for the benefit of 
the widow and minor children —First 
Nat J3<ink of childen C’it> v Cook, 
MoApp, 74 SW2d 846. 860 
Creditor taking* no action 

Countv c'ourt’s order n designating 
homestead set aside to decc.isc'd's 
widow and minor children became 
final, where creditor made no effort 
to procure relief In such court ex- 
icpt to file protest—Aske\ v Powd¬ 
er, 04 SVV2d 136, 127 Tex 335, af¬ 
firming, CivApp, 58 SW2d 1041 
Jndg'ment creditor with notice 
Wash—Tlranc he v Aumilicr, 266 P 
723. 147 Wash 463 

38. Cal —Fealev v Fealey, 38 P 
40, 104 Cal 354, 43 Am S R ni. 

20 C J p 1034 note 44 
Homestead in larger tract 

Where Judgment had aw-arded 
homestead interest to father as to 


two hundred acres of two hundred 
eighlr'en and three-fourths acre tract 
as exelusive homestead son could 
not enjoin exociition of writ of pos¬ 
session, notwithstanding the eiRli- 
teen and three-fourths acres which 
It w^as proposed fo leave to '=<en w^ere 
untillcihlt, without imi>rovements, 
and almost valuc’h ss and notwith¬ 
standing son was at the time 0(*eupV' 
in^- about twtniv-lwo acres whith 
he had improved at his own expense 
—Uoldutt V HobbUt, Tex Civ App , 
134 SW2d 4 84 

Rights of heirs and remaindermen 
see supra § 264 

39. Cell—Holden v J’inne\, 6 Cal 
234 

20 C J p 1034 note 45 

40. Vn —Arendall v Arendall, 80 S 
K 87, no Va 1 

41. Cal —Hoppe V Hoppe, 37 P 804. 
104 Cal 04 

42 SC—McKeown v Carroll, 5 S 
C 75 

43. Ill—Plummer v White, 101 Ill 
174 

Abandonment of survivor's home¬ 
stead generally see supra 273 
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Waiver rthase, or bar of widow’s 
homestead see supra §§ 249-251 

44. Mo—Hrewmgton v Rrewington, 
109 SAV^ 723 211 Mo 48 

ITtah—Tn ro Hedford 95 P 518, 34 
Utah 24, 16 L H A ,N S , 728, 16 

Ann Cas 118 

45. Utah—In re Bedford, supra 

46. Tex --Tii>()ldi v Palms, 78 SW 

726 14 Ti X Civ App 318, affirmed 

79 S W 23 07 Tex 414 

47. C.tl—In re Slmonton's Estate, 

190 I* 442 183 (D1 53—Selinger 

V MiIIv, 124 I'2d 631 61 Cal App 

2d 286 

48. Cal —Tn re McCaulev, 50 Cal 
541 

Ti X—Hensel v International Bldg 
X- Loan Assoe , 20 S W 116, 86 
Tex 215 

49. Cal —Otto V Long, 77 P 885, 
144 Cal 144 

50 i^'nl—Hopr>(‘ V Hoppe, 36 P 380, 
4 Cal Unrep Cas 669 

51 SC"—(Hover v Glover 22 SE 
730, 45 SC 61 

52. S C.—Munro v. Jeter, 24 S C 29 
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Adjudication of title. The setting apart of a 
homestead to survivors does not adjudicate title to 
the premises or in any way affect title 

b. Withdrawing Property from Administration 

An assignment or allotment of a survivor’s home¬ 
stead ordinarily withdraws the property from the admin¬ 
istration of the decedent’s estate 

After a homestead has been set apart it is no 
longer subject to adminisiration,*'’'* <in(l cannot be 
sold in proceedings in the ])robate court for debts 
of decedent,^*'’ even tboiigb seemed by a valid mort¬ 
gage on the homestead,'’^ or for the siipjiort of the 
family,*'’’^ and such sales aie absolutely void 


c. Collateral Attack 

An order of a court having jurisdiction of the pro¬ 
ceedings adjudicating a survivor’s right of homestead Is 
not subject to collateral attack except for fraud m the 
procurement of the order 

If a court of competent jurisdiction adjudicates 
homestead rights, its judgment is not open to col¬ 
lateral attack^** for mere irregularities,^** but can be 
reviewed only by direct appeal therefrom This 
IS so even though the decree is based on a law sub¬ 
sequently declared unconstitutional,or although 
error a])pears on the face of the decree The rule 


53. Ok]--Tarnian v I’leiic, ‘fJ P 2d 

20r>, 1(>S Oki 24 S, quoting- 

Oorpna Juris. 

29 .1 p 10 Ifi nc.tf* 72 

XTse alone involved 

IJndtT HdirK Hlatiilos, setting: aT»art 
of honji sO>ad lor wile and <hildi<n 
doP8 not (lianK-i* title, but only u^c 
during lifo of wife and minoiitv of 
ehildmi—Donalson v Toalts ir>9 S 
IS sr»(j, 172 (la TO, follow od in Shin^c- 
ler V Yi'nli's, SE SCO (first 

ra«o). 172 (bi T4 and IfiO SE 850 
(sfoond < aso), 173 (3a 35 
Individual interest of widow 

I’roi M'dirij; in wliuh homi stead 
was sot apart to Hnivivinf? wifo and 
nnnoi child in di c< ased husband’s 
half mil Tfst in land of which hua 
b'lnd and wifo liad boon t« nanls in 
(oinmon on tondition of doi roe of 
insolvoniv ^if husband’s did 

not wifo of hi r individual half 

inliiist—(llovor v Mililidl, 00 So 
000, 211 Ala PtC 

Natiiro of tslalo or inti n-st trans- 
rnittid set supia JO.O 

54. Cal—Saddloiniio v Stockton 
Savings A. Loan Soc , 79 P 3S1, 
144 Cal t.00 

29 (^J p KMf) noto 60 

Probate court loses Jurisdiction 
of Jiropiilv attir sitting: it ajuu t .is 
honusti.'id —III ro Cilinoii’s Estate, 
22 P (>.0.0, 81 Cal 240 
Unnecessary order 

A ]nol»ati louit order setting aside 
the homcsti.id to surviving spoust 
IS mi ft I «. ti VI. and stive's onlv to 

w'ltlulruw tin premises from admin¬ 
istration and tiom liiitlur corisid- 
'Talion by tin i. our I --SelinRei v 
Mlllv, 124 1’2d C’ll, 01 Cal App 2d 

280 

55 Ohio —W’lhile v VVehile, 30 

Ohio SI 36.0 

56. (’al—In le Oir 29 Cal 101 

29 C.l p 10 10 noli C2 

57. Tex—('ummins v Denton 1 
Tex Dm ep Cvis IM 

58. Ohio—Wehrlo v Wehrle, 39 

Ohio St .165 

69. Ala—Williams v Overcast, 156 


So 54T, 220 Ala 119—Bedv^'ell v 
Dean 132 So 20, 222 Ala 276— 
C^uiek V McDonald lOS So r>J0, 
214 Ala 587—Cop^burn v t’allur, 
104 So 330. 213 Ala 46—Perry v 
Manning, 96 So 762. 200 Ala 587 
—Jones V Ilubbuid 94 So 1()7, 
208 Ala 269 

Ill —Chapman v Ch.apman, 25 N 
2d 02, 303 Ill App 340 
Mo—Mulke> V Muikey, App, 145 S 
W2d 990—First Nat Bank of 
Oolden City v Cook, App , 74 S AV' 
2d 8to 

Tex —Askey v T’ower. 94 S W 2d 1^6, 
127 Tex 335 affliminK, Civ App , 
58 S W 2d 1041 
29 C J p 10 b5 note 65 
Jurisdictional loots allegred in the 
petition are determined bv thi pro- 
I eedinj^s and are not Hubjcit to i ol- 
biteral attack—Tavlor v Dew 181 
So 181, 236 Ala 624 C^iiu k v Mi 
Donald, 108 So 520 214 Ala 587— 

lone.s V Hubbard, 04 So 167, 208 
Ala 260 

Absence of notice to heirs or next of 
kin 

Abs< TH e of notice to hens or next 
of kin does not iciidci the order vi.>id 
wlioii the juiisdietion ol the* court 
is not dt prudent on notiie-Bid- 
wtll V lb an. 112 So 20, 222 Al.i 276 
—Jones V liui)li.ud, 94 So 167, 208 
Ala 2b 9 

Statutory procedure followed 

Ala—Bedwell \ Dean, 132 So 20 
•222 Al.i 276 

Subseguent change in law inapplica¬ 
ble 

\la Williams ^ Over east, 155 So 
543, 220 Ala 110 

Oomplainant without interest 

Adopt id ehild was not entitb'd to 
have* piobate court tleiiet' .setting 
apart honu*slt'id to widow set aside 
in ciiuitv foj widows allege'd fraud 
in failing to mention adopted cliild 
as minor child wheie probate record 
was void on its tace, and effort to 
show that complainant was adopted 
child failed because attempted adop¬ 
tion did ric)t contenm to statute — 
(Basse ock V Kelle>. 192 So 58C, 238 
Ala 593 


Court record controls 

Where son, who was a inmor at 
time of father’s death In 1909 and 
when proceedings ter set aside home¬ 
stead were filed, became of age be- 
lore report of eommission setting 
aside he>mestoad Wfis confirmed, but 
piobate refold did not show that son 
h,id become eif ago before sale was 
(onfiimed det n e setting propc'rlv 
cLsidf as homestead to son would not 
be hi Id void in suit for sale of land 
for division, brought by one claim¬ 
ing undi'r shontl’s deid executed 
(ontrary to claim of homestead — 
Albright V Ciicl, 182 So 10, 2 16 Ala 
28b 

Ai tion to v'acate order .see infra 5 
28J 

60 Ala—Bedwell v Dean, 132 So 
20 222 Al.i 276—Berrv \ Man¬ 

ning 96 So 762, 209 Ala 587 
Appraisal as of erroneous date 
Ala -(’i)Kbiiin V (\ilJi(r, KM So 
3 10 21 : \ia 10 

Error in appointment of appraiseiv: 

Ala - Alllb r v Thompson 9b So 481, 
209 All 109 

Want of qualification of coxuxnis- 
Bioners 

AJq - I’oKbuni V (\tllier, 104 So 130, 
213 Ala 10 

61. Ala—(Vigburn v C’allur, supra 
— Tones V llubii.ird, 9J So 107, 208 
Ala 2 09 

Mo Mulkev V Mulkev, App, 145 
S W 2d 9 9(. 

29 C J p 10 5.3 note 6(» 

Xiock of knowledge of order 

Widow’s l.ifk c>J knowledge' of en- 
liv of jiKlgnnrit bv probate court, 
on widow s application, setting off 
hi 1 hollo sUud in dt'cc'deni’s realty, 
did not I \cuse wldo^^ s failure to 
appeal fiorn judgmmt so as to en¬ 
able Irer to m.iintain suit in eciuity 
to vacate probate couil’s judgment 
without alleging as ground then for 
fraud in the act of procuring the 
judgment—Mulkev y Mulkej, supra 

62. Neb—Bicindiioofer v Bain, 64 
NW 213, 45 Neb 781 

63. Cal—Rountree v Montague, 167 
P 623, 10 Ol App 170. 

29 C J p 1035 note 68. 
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may apply also even in the case of fraud,®* but not 
tvhere the fraud was as to matters extrinsic of the 
matters involved in the judgment or decree ®® 
However, if the court had no jurisdiction of the 
subject matter, its decree may be questioned in a 
collateral proceeding, as is the case with other de¬ 
crees ®® 

§ 281. - Vacating and Setting Aside Al¬ 

lotment 

An order setting apart a survivor’s homestead may 
be set aside on motion for inadvertence, surprise, excus¬ 
able neglect, or fraud, m accordance with the local prac¬ 


tice, and a suit to vacate the order also lies for Juris¬ 
dictional defects or fraud In procurement of the order. 

An order setting apart a survivor’s homestead 
may be set aside or vacated on the ground of inad¬ 
vertence,®'^ surprise,®® excusable neglect,®® or 
fraud,''® on motion'll of the personal representatives 
and hens,*^2 accordance with the local practice 

An order prematurely confirming a report of home¬ 
stead commissionei s may be set .iside on motion 7* 

Sint to vacate A suit to annul or vacate an or¬ 
der or decree setting aside a suivivor’s homestead 
may be maintained for jurisdictional defects in such 
order or dccree^^ or for fraud in Us proem cmenl 7® 


64. Ala —TonOM v Huhbard, 94 So 

167, L'OS Ala J6S- Douglas \ Bish 
op 77 So 7ri2 )li)\ Ala 226 

29 C J p 1095 note 69 

65. Ala—Jono'*! v Ilubliaid 94 So 

167, 208 Ala 269 -Douslaa v 

Bishop, 77 So 752, 754, 201 AU 
226 

“"J’hi' fraud nt‘ct‘ssarv to set asidi* 
a judwrmt'nt of a court of competenl 
jurisdKlion must l)t> suth has r<‘- 
latioii to matters ('Xtimsic or col¬ 
lateral, and not to a fraud, in the 

matter in which the decT(<* was ren¬ 

dered’*—Ihiualis V Bishop supra 
Fraud in procuiement of Judgment 
AIo—AIu]lc<^ s A4ulke>, Ajip , 145 S 
W 2(1 9 96 

Questions of value of exemption 

(1) i‘urp(;st ()1 petitioner to si'- 
cutt lauds in e\( pss c)t < riiplion in 
pi o( ((lo sed amdc' liomestMd 
Tor widow will not invalidate final 
decriM in cihs( ri( e of fraud pre\cnt- 
iii^ hc'uiiitjr, whc’n rippraisius ha\ c 
iMrfoinKd (luh —(2ui< k \ AhDon- 
ald iOS So 529, 21 1 Ala 587 

(2) That parlKs luornolin^’- pro- 
(( ((lilies to s( I asi(l( fiomtst(‘id for 
widow knew \.ilm of proj)f^i(\ <‘v- 
((f (J( d (\tmplion and int( ndod to 
oht nil title thioiinh lraiidul»‘nt 
f<nirt [)rof(tdinKs ri('>,a1i\(s hoiia 
fid( (iror ol jud/^nient as to valiie — 
Quick V M(l)oiiald, suiira 

(*>) J)isparil\ between actual and 
api)riiisc(l v.ilue of Jic*iiiesie,id niav 
he so obvious as to w^ariant a con¬ 
clusion of bad faith or inc ompt ti nte 
■—Quuk \ AloDonald, supra 

Insufficient allegations as to fraud 
—Bedwell v Dean, 132 So 20, 222 
Ala 276 

Bvidenoe insufficient as to frand 

Ala—Cogburri v CallUr. 104 So 390, 
213 Ala 16 

66. Ala—Brvant v Perryman, 106 
So 661, 213 Ala 6C1 

29 C J p 1036 note 71 
Jurisdictional defect in petition 
Where widow’s petition to have 
real estate set apart to her as honie- 
stoad lacked averment that property 
of husband at time of his death did 


not exceed amount and value allowed 
widow as ex«*rui)ti()ns, decree of pro- 
b.ite (oiirt was vend and could bo 
attack(d cuthor dirtotlv or c*olluter- 
alU —Alford v Claborne, 3 67 So 
226. 229 Ala 401. 

Absence of notice 

Order of superior court. dc< hiring 
conirnunilv pioturlv to be hoimstirid 
of surviving hushind, on e\ iiarlt' 
h«’ciririg', on same cl.iv dca'lnralion ot 
homestead was filed in auditor’s ol- 
fl< e, and not vhow’^ing service erf no¬ 
tice* on, or app( trance bv children in¬ 
terested as temninderrnc n, unde i 
mother’s Will, W'hose rights had t>c‘- 
coriie vested was c oll’i I (r ili v iin- 
pe'u ha])h 111 pio(C‘eding by rt‘main- 
dormeri against hu'-barid s second 
wife <is d< visea undei his will for 
pirtltion—Moilev v Aloilev, 2 50 1’ 
()15, 191 Wash 510 
Decree in excess of jurisdiction 

III suit on street j).iv ing ecrlifi- 
e.ites, probate e oui I order setting 
aside to dcfencl.eut as widow, dis- 
clieigtd of .ell debts as hoiiic ste: ad, 
propeotv agiiiist whicti lien was 
‘•(UigliL was pioperlv excluded since 
prol)itc> c c)Ui L has no aulhoiilv to 
set aside to widow, as exempt, prop¬ 
el iv subiec t to valid In 11 —Hinton v 
Uv tide J’aving c’o Tt\ Civ \pp, 77 
,S VV’ 2cl 7 J J, crircei refused 
Adjudicating title 

Where nierlhc r died intestate in 
1915 occupjiiig- eighty-acre tract 
worth less th.in two thousand dol¬ 
lars b iving surviving h*‘r husb.md, 
one adult child and mi vc n iTiiiioi 
< hildren, .rrid in 193J onlv remaining 
minor filed apf>lnation to set apart 
entire trae ( as exc*mpt to him, as 
much of tnobitc court decree as at¬ 
tempted to vest in the minor .in ab¬ 
solute fee title to the properly was 
void and was to be so considered ein 
"collateral attack" in proceeding for 
dc’cree ordering sale for division 
among tenants m common —T S 
Faulk & <^o V Boulwell, 7 So 2d 490, 
242 Ala 526 

67. Ala—Kelly v Garrett, 67 Ala 
304 

Cal —Bevy v San Francisco, 73 P 
417, 139 Cal 590 
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68 . Cal —Levy v San Frnnc'isc’o, su¬ 
pra 

69. Cal —Levy v San Francisco, su¬ 
pra 

70. Probate court 

Listrie t court properly nfllrmed or- 
d(‘is ol probate* court vacating its 
intvioLis order setting aside a honic- 
sle.id, where petition in proKife 
ourt, which rilli ged Hiiit eh*cedcnt 
(lid not reside cm land c lainu'd as 
home’slead and that previous order 
setting aside home's! e ad was oli- 
1 lined bv fifiud pe'rpc'tratc d cm c’Ouit. 
was not fonliadicted in disLricl 
court In T(' FlTn/igan’s Estate 261 
N W 433, 19G Alum 1 Id 

71. Ala—Kell\ v C.irretl, 67 Ala 
90 I 

C’.'el— Levy v Snn PVaiumco, 73 J’ 
117, 1 19 Cal 590 

Jurisdiction of irarticular courts 

V suiarior (ouil has powc'p lo va- 
eafe* or rncahfy an older in firobalc 
setting- apart a homestead—I'lhill 
V Superior I'ourt of (htv eVt ('ountv 
ol Sari Fianeisco, 7S I’ 167, 115 Fal 
42 

72. Fnl — la vv v San Fnincisco, 79 

r 117 1 59 (’al .59(1 

73. In Washing’ton an order setting 
apart a borne sit ad is in the nature 
of a linal judgmc'nt that can be se't 
aside onlv on inolion lor ne'W trial 
vvilhin the lime* limited hv kuv or bv 
motion or by t»etition based on some 
slalutoiv ground—In re AlcKeever, 
9 5 1* 910, bS Wash 4 29 

74 Ma—Killv V flarrett, 67 Ala 

10 1 

75. Minor child not represented 

The trial e ourt, while rightly en¬ 
tertaining petition of minor’s guard¬ 
ian to set aside on award to the 
widow of the homestead, because the 
minor was not represented when the 
property was set aside, to the widow, 
should have confirmed the previous 
older awarding property to widow — 
In re Mct\)rklc’s Estate, 223 P 
128 Wash 556 

tVillateral attack on order see supra 
<1 280 b 

70 Cal —Wickeraham v Comerford, 
31 P 358. 96 Cal 433. 
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Mere lack of knowledge by the widow of the entry 
of the order setting apart her homestead is no 
ground for a separate suit to vacate the order with¬ 
out allegations of fraud in procurement of such or¬ 
der. *^7 It has been held, however, that, where an 
order of the probate court is absolutely void, a bill 
in equity to vacate the order docs not lie since the 
probate court may expunge the order.^S 

In an action to vacate a judgment setting apart 
a homestead, the probate court records of the pro¬ 
ceedings in which the homestead was set apart 
should be received in evidence 

Collateral attack on order netting aside. Where 
an allotment has been irregularly made under an 
order not absolutely void, a subsequent order set¬ 
ting aside the former cannot be collaterally attacked, 
if the court w'hich sets it aside acts within its ju¬ 
risdiction 

§ 282. - Review 

The review of an order adjudicating a survivor's 
right of homestead or setting apart of -such homestead 
Is governed by the local statutes. 

Under the statutes of some jurisdictions an ap¬ 
peal lies from an order or decree allowung and set¬ 


ting apart a homestead In such jurisdictions, it 
has been held, in conformity with the practice pre¬ 
vailing therein, that the appeal must be taken and 
perfected within the time limited by the statute®^ 
or It will be dismissed that such an order is not 
reviewable on appeal from a subsequent order 
and that an interlocutory order of a probate court 
which sets aside its own proceedings on the wid¬ 
ow’s petition for a homestead is not appealable 

Scope of review and matters considered. As a 
rule errors not appearing on the face of the judg¬ 
ment roll are disregarded The reviewing court 
will not assume that a widow is not the head of a 
family where it is only shown that she has no chil¬ 
dren 

On appeal a proper selection by the widow or 
commissioners wull be ])rcsumed where there has 
been an allotment, occupancy by the widow, and no 
exceptions filed to the commissioners’ report 

The discretion of the court in limiting the period 
of the homestead will not be interfered with on ap¬ 
peal unless it is abused 

Findings of fact by the court not clearly er¬ 
roneous will not be disturbed I’hus, if the ques- 


Ga—Brown v Thornton, 47 Ga 474 
29 rj 1 ) 1036 note 79 
Alleffatlons of fraud essential 

Mo—Mulkoy v Mulkey, App, 145 S 

W 2d 996 

Matters not considered 

Whether educational advantages 
affoided minor childien lustifled nale 
of decedent’s farm for reinvestment 
of proof edfl m city homestead for 
AMdow and children cannot he consid¬ 
ered—Cfisey V Sacks, 134 So 851, 
223 Ala 117 

Acts not constituting- fraud 

(1) Where a liushdiid devised all 
hus iiiopfitv lo hiH wife lor life with 
remainder to oihcr.s, and the wife, in 
honest belief that she was the sole 
heir, began an action in the circuit 
■court for the construe tion ot the 
-will, which was decided ad verst ]y to 
her, that deciee did not prevent her 
from petitioning the countv court 
for an order setting aside a home¬ 
stead, and in her failure to inform 
the founlv court of the former pro¬ 
ceeding th(‘re was no fraud—Fergu¬ 
son v Holhorn, Jll P 953, 106 Or 
566 

(2) A mistake of the applicant as 
to the ( \terit of Ins rights Js not 
equivalent to fiaud—Wukersham v 
Comer ford. 3S I* 101, 101 rul 194 
Sufficiency of evidence 

(1) In a suit against the adminis¬ 
tratrix of an estate to vacate a de¬ 
cree of the probate couit setting 
aside homestead to the widow, evi¬ 


dence was held to .support a finding 
that complainant was over the ago of 
twenty-one years at the tune of de¬ 
cedent's death, and that she had 
knowledge of the proceedings to set 
aside the lionicstfad and exemptions, 
so that she was bound by the decree, 
having taken no appeal therefiom — 
Jones V Hubbard, 94 So 167, 208 
Ala 260 

(2) Evidence of inadequacv^ of 
price r< < elved foi decedents realty, 
sold for reinveslnicmt of piocic*ds in 
home-stead for -vviilow and children, 
was held insufficient to raise* pte- 
sumpllon of fraud—Casey v Sacks, 
IH So 851, 223 Ala 117 

77. Mo—Miilkev v. Mulkey, App, 
11.5 .S‘\V2d 906 

Notice of order as unncccss.ary sec 
suiira § 279 1 

78. Ala— Glasscock v, Kc*llo>, 192 
So 586, 2i8 Ala .59 3 

79. \la —Hvneq v Underwood, 67 
So 091, 191 Ala 90 

80. Ala —Uaker V, Bare lit, 76 Ala 
414 

81. Alu —McDaniel v McDaniel, 71 
So 917, 199 Ala 467. 

29 CJ p 1030 note 84. 

Who may appool' 

Adnnnistialor or one of deceased’s 
children as party in interest mav ex¬ 
cept and appeal in contest of home¬ 
stead exemptions set apart to widow 
—Waller v Hams, 128 So 606, 321 
Ala 313. 


Review of order In proceedings to 
protes t or enforce homestead geii- 
ci.illv see supra § 217 

82. AKi—McDaniel v McDaniel, 74 
So 917 199 Ala 467 

29 C .7 p 103C note 86 

83. Ala—McDaniel v McDaniel, su¬ 
pra— Ingram v Ingram, 24 So 47, 
119 Ma 250 


84. 

C’ i] 

-In re Burns, 64 Cal 22.3 

85. 

(’Hi 

>7 

— .Tohnson v Tyson, 45 Cal 

86. 

Nc \ 

—In rc Qinnii, 71 J* .5, 27 

Nev 156 

87. 

s r 

—Mooie V I’arki r, 13 SC 

480 


88. 

Ala 

—Dosscy V I’llnmn, 2 So 


413. 81 Ala 381 


89. C il -In re Baikltv's Estate, 267 

r Its 91 Gal App 3S8 

90. Value of property 

(1) Tin re is jiresuiniition on ap¬ 
peal in iavor of finding of trial judge, 
who saw and heard witnesses, as to 
value ol rcMltv set apart to dece¬ 
dent’s widow as homestead—Hardy 
V Morgiri, 189 So 878. 238 Ala 251 

(2) Tims, in proceeding to have 
hoiTiestt‘ad set aside to surviving 
widow ot deceased, a finding that 
value of the property in question did 
not exceed atalutoiy amount was not 
fio clearly erroneous as to warrant 
disturbance of the finding—Patter¬ 
son V, Murphy, 9 So,2(i 754, 243 Ala. 
367, 
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tion of domicile is decided in the lower court and 
buch finding ib supported by the evidence, it will not 
be disturbed on appeal.®^ Where, however, the ev¬ 
idence leaves no room for doubt that the findings 
are erroneous, the appellate court must reverse the 
judgment based thereon.®^ 

A reversal will not be ordered for error in find¬ 
ings of facts by commissioners, when the statute 
makes final the acceptance of their report by the 
trial court,nor will an allowance to minors in 
lieu of a homestead be disturbed, if it is not shown 
that such allowance is insufficient for their sup¬ 
port or an appraisal by commissioners, fixing 
the value of a widow’s interest in the homestead at 
the full appraised value of the land ,^5 or a refusal 
to allot a homestead to a minor within a few days 
of his majority, where it is not shown that the use 
for that period would have been beneficial to him 

On appeal to an intermediate court the time when 
debts of decedent were contracted may be shown by 
other evidence than the commissioners’ report 
An intermediate court did not err in refusing to 
order a reassignment of a single homestead to sev¬ 
eral children of decedent, where the only question 
before it was whether several homesteads could be 
allotted to the children respectively^^ 

Certiorari. Notwithstanding the probate court’s 
want of jurisdiction to sell a homestead during the 
minority of the children, it is not error on certio¬ 
rari to refuse to quash an order confirming a sale 
of decedent’s property, on the ground that part of 
the lands constitute the homestead of deceased, and 
that the sale was made during the minority of his 
child 

No particular description of the property is nec¬ 


essary on certiorari from proceedings in which the 
probate court failed to set apart a homestead for 
minors and order a sale of the land.^ 

On certiorari to a district court to correct an or¬ 
der of the probate court allotting homestead, a de¬ 
cree of the county court recognizing a rent con¬ 
tract as superior to the homestead claim cannot be 
pleaded in bar. 2 

§ 283. Protection of Rights by Redemption 
from Liens 

The survivors are entitled to protect their rights In 
the homestead by redeeming it from liens or charges 
which may deprive them of the homestead. 

The surviving wife and children are entitled to 
protect their right in the homestead by redeeming 
It from any hen or charge which threatens to de¬ 
prive them of Its shelter.^ 

§ 284. Transfer or Encumbrance 

Under some statutes the court may authorize a sale 
of the survivor's homestead, as, for example, for the 
purpose of reinvestment, provided the statutory re¬ 
quirements are complied with Under other statutes a 
homestead in community property may be disposed of, 
like any other property, by the surviving spouse. 

The transfer or encumbrance of the survivor’s 
homestead by the surviving widow, widower, or 
children and heirs is considered infra §§ 285-287, 
and the transfer or encumbrance of a homestead 
generally supra §§ 125-156 

Under some statutes the probate court may au¬ 
thorize the sale of a minor’s homestead ^ The pro¬ 
visions of the statute as to the manner of conduct¬ 
ing the sale must be complied with, however, or else 
such a sale will be void ^ 


91. Ga—Harkins v Arnold, 46 Qa 

056 

92. Value of property 

Wheie evidenco leaves no room for 
doubt that deredenl's realty, set 
apart to his widow as homestead, bv 
probate court’s JudKinent, was, worth 
more than two thousand dollars 
above amount of lien thereon at 
limes of husband’s death and com¬ 
missioners’ appraisal of property, 
supreme court must reverse such 
Judgment—Hardy v Morgan, 18» So 
87S, 2')S Ala 251 
Procedure on reversal 

On reversal of probate court’s 
Judgment, selling apart realty to de¬ 
cedent's widow as homestead, on 
ground that evidence showed conclu¬ 
sively that value thereof above 
amount of hen thereon exceeded two 
thousand dollars, supreme court may 
remand cause to probate court for 
appointment of commissioners to set 

40 C J S —51 


aside and allot to widow so much of 

such realty as will not exceed such 

value in excess of encumbrance — 

Hardy v Morgan, supia 

93. NH—Doughty v Little, 61 N H 
365 

94. Tex—Ross v Smith, 44 Tex 
398 

95. Mo—Gore v Rilev, 61 SW 837, 
161 Mo 238 

96. Wnsh—Stewln v Thrift, 70 P 
116, 30 Wash 36 

97. Vt—Perrin v Sargeant, 33 Vt 
84 

29 CJ p 1037 note 99 

98. S C —Carolina Nat Bank v 
Senn, 26 SC 572 

99. Ark—Burgett v Apperson, 12 S 
W 559 ,52 Ark 213 

29 CJ p 1037 note 3 

1. Tex—Connell v. Chandler, 11 
Tex 249. 


2. Tex—Oldham v. Melver, 49 Tex 
556 

3. Iowa—Cedar Rapids First Congr 
Church V Terry, 107 N W 305, 130 
Iowa 513, 114 \m S R 443 

29 (M p 1037 note 6 
Charges enforceable against surviv¬ 
or’s homestead see supra 4 4 261— 
264 

4. Ark —Levinson v Treadway, 7*8 
S W 2d 69, 190 Ark 201 

5. Ark —Levinson v Treadway, su¬ 
pra 

Sale void for uoncompUaxice 

Whcie no notice of sale of minor’s 
homestead was given, no appraise¬ 
ment made, and sale was for less 
than one sixth of actual value, and 
petition for sale did not allege 
whether minor had debts, and ap¬ 
pointment of guardian, petition for 
sale, .sale, report of sale, approval 
by court, and deed by guardian were 
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Under the statutes of some jurisdictions the home¬ 
stead in community property may be disposed of, 
like any other property, by the surviving spouse ® 

By personal representative of decedent The 
homestead of the surviving spouse or minor child 
cannot be mortgaged by the administrator of dece¬ 
dent’s estate,*^ even under authority of the probate 
court,^ the homestead not being subicct to admin¬ 
istration proceedings until it is otherwise disposed 
of according to law.® 

By trustee under mill. Where the homestead 
passes directly to the heirs, as considered supra § 
265, It cannot be mortgaged by the trustee under 
the will of decedent authorizing the trustee to mort¬ 
gage the property Such a mortgage is inefTec- 
tive to create an equitable lien against the undivid¬ 
ed interest of incompetent heirs and others of 
whose interests the mortgagee has constructive no¬ 
tice The undivided interest of the trustee who 
was also an heir and obtained the benefits of the 
mortgage loan is subject to a hen for the amount of 
the mortgage indebtedness.^^ 


40 C.J.S. 

Sale for reinvestment Under the statutes of 
' some jurisdictions the homestead property may be 
sold on order of the court for purpose of i einvest- 
ment 

Some of these statutes provide that a homestead 
vesting absolutely in the widow and minor children 
cannot be sold by order of any court until the death 
of the widow and the attainment of matoril> by the 
youngest child, except for reinvestment, vith the 
consent of thi* widow, if she is living Under 
such a statute the homestead when set apart (annot 
be sold without the widow’s consent,even for re¬ 
investment Such a statute has been held lo pre¬ 
vent the widow from selling or encumbering the 
homestead so as to affect the rights of the minor 
children,but not to prevent the widow or children 
through jiropcr court iirocecdings from selling or 
encumbering their interests 

Disposition by Under somt statutes a home¬ 

stead in community projierty may be disposed of, 
the same as any other property, by the surviving 
spouse by will 
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all made on same day, orders of pro¬ 
bate court diroctinfiT sale and confirm¬ 
ing it were held void —Levinson v 
Treadway, supra 

Sale of infant’s homestead bv guard¬ 
ian under oidfr of Court see 
Guardian and 'Ward g 100 
6L Cal —In re Muntz’s K.state, 231 
P 371, 00 CilApp 404 
Transftr bv suiviviiifi sfiouso ns af¬ 
fecting lights of children see su¬ 
pra g 237 

Conveyance of homestead as not 
Iraud on ct editors see Fraudulent 
ConvevaiKts § 31 

7. Okl — M<)or(’ V Rick, 07 P 2d 8S4, 
181. Okl r.i 

8. MortsTage to pay taxes 

Mori sage on homestead property 
was void, not willistcinding widow, 
who was administratrix of husband’t, 
estate, had petitioned couritv court 
for an ordir to mortgage the prop¬ 
erty to set lire i sum sutlKifnt to pay 
ad valoTtmi and sptcial taxes due on 
[ the propirly and tt) pievtnt a forc- 
(losuK* and sale theieof, and pursu¬ 
ant to county court's ordt i mortgage 
was executid—Mooie v Hick, sujira 
S il( of hoTiKstead bv* order of coinl 
adminisl ( i irig esl.itc see Kxecutors 
and Administr itors 332 

9. Okl —Moore v Rit U, supra 

10. Fla—I’lovn v Jonts, 192 Sc) 
188, 14(1 Fla not) 

11. Fla —P»it)wn V Jones supra 
18, Fla—Brown v Jon<*s, supra 
13. TTae of proceeds 

(1) On sale of land for division 
and reinvestment tin proteeds should 
be kept together for joint use of sur¬ 


vivors—Glover v Mitchell, 99 So 
90.3. 211 Ala 136 

(2) Where sale of land set apart 
to widow as hointsttad was ariprovtd 
by chant^ellor on b< halt of widow 
and the adult and minor htirs of in¬ 
testate, the fund which was realized 
from the sale and which was im¬ 
pressed with wridow’s homestead 
right was properly ordered to be in¬ 
vested in other land with title ftrr 
life in w’ldow and umainder in heirs 
—Hutcheson v Hut<}ieson, 113 S W 
Jd 886, 176 Tenn 4 68 

14. Ala—JiMid V Irow^dell 12 So JeJ 
838—Killian v Nappn r, 12 So Jd 
402—^Williarns v l^ptagraftt, 168 
So '370. J3J Ala 131—Giisham v 
Rotholz. 1J2 So 04 9, 219 Ala 434 

15. Ala—Clenit-nts v Faulk, 61 So 
264, 1 81 \la J19 

Allow^'iiHc to survivor in lieu of 
homestead st e sui>ra g 209 
10. Ala—Clements v J«’aulk, supra 

17. Ala —Killian v ISJnppie!, 12 So 
2d 4(12—Hanu s v Jr win, 108 Sc) 
233, 214 Ala 4JJ 

Use and possession during minority 

Where tt stator survival bv widow 
and two minor ihildren exreuttd wmII 
Rivirig all proper t> lo w'ldiiw, tridl 
(ourt proptTlv deeieKl the minor 
cliildren to be the ownns of two- 
Ihirds interest m honiesle id property 
U*ss than tvv*o thousand doll.tr s in 
Vetlut with the right to the use and 
possesf,ion thert of during minority 
as against jjurtliaser of premises 
from widow at privatt* sale—Killian 
V* Nappii r, Ala, 12 So 2d 402 
Transfer or eneumbrante by widow 
gent rally see infra g 285 
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18 , Ala—Judd v Dowdell 12 So 2d 

838—W'rlliams v^ Liptagraftt, 168 
So 370 2 JJ Ala 131—(trisliam v 

Rotholz ]22 So 619, 219 \la 4'M 

Reason for rule 

(1) "The inhihition of th< statute 
is diretttd against its (liornt siead] 
sale as a whoh so as to break up the 
horriesttad possessor v rights s< < ured 
hv the statute ’’—^^’llll.lms v T^pta- 
graftt. 168 So 370, 372 2 12 Ala 134 

(2) Such sale or eruumbranet does 
not break up tin hormsu.id ngh|.— 
Tudd y Dowdell, Ala Ij .Stt 2d R38 
Effect on right to possession 

tl) Wht n intt rests of wridovv and 
onlv rt rnainirig min(»r htir h'lve hem 
sold thiTc rI mams no lurthtr pos¬ 
sessory "hoTnesifad" right as distin¬ 
guished from the iiih - Judd v 
JJowdt 11 supra 

(2) Thus, where di'cident was sur¬ 
vived bv widow and two minor rhil- 
dreii, and the w*idow and oik' of the 
(‘hildrtn sold Ihejr intt tests in the 
homestead to third jrar tv tin other 
ehild on re.idiing his maiontv did 
not have right ol possession of the 
land as a "homeste id”, fn-od from 
right to Its sail foi division at suit 
of Lhr‘ third parlv—Judd v Dowdell, 
supra 

19. (’al—In re Muntz's Fstate, 231 
r 371, 69 Ca] \pp }(i4 

Devisee as coparcener 

If persons to whom widow dev isc'd 
homestt ad propmlv txrxndi'd money 
on payment of taxes upKf'op and 
improvements of the property, they 
vveTt vested onlj with the interest of 
the widow and 0\.<upicd the status 
of coparceners in pos^t ssion of the 
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Partition. The partition of a survivor’s home¬ 
stead IS considered in the CJ S. title Partition § 
33, also 29 C J. p 1039 note 41-p 1041 note 87. 

§ 285. - By Surviving Wife 

The right of a surviving wife to transfer the home¬ 
stead depends on the statutes of the particular Jurisdic¬ 
tion 

The right of a surviving wife to transfer or en¬ 
cumber the homestead depends on the homestead 
laws of the particular jurisdiction and nature of 
the survivor’s estate or interest Thus, under some 
statutes, as where the interest passing to the widow 
is a mere right of occupancy, the right being condi¬ 
tion d on continued occupancy, she has no such 
right or interest as may be conveyed or encum¬ 
bered 20 Such an attempted conveyance, as dis¬ 
cussed supra § 254, operates as an abandonment or 
foifciture of her rights, although, as discussed in¬ 
fra S 288, It confers no right or title on the gran¬ 
tee 


However, under the homestead laws of many ju¬ 
risdictions, as where the widow’s right in the home* 
stead premises is not conditioned on continued oc¬ 
cupancy, as considered supra § 272, it has been held 
that she may convey or encumber her right or in¬ 
terest in the homestead prcmises,2i especially where 
she owns the property in her own right and not as 
widow ,22 although, as discussed supra § 257, such 
a conveyance or encumbrance will not be allowed to 
operate to the prejudice of the homestead rights of 
the surviving minor children This right is in no 
way affected by a constitutional or statutory provi¬ 
sion making a conveyance by the owner of a home¬ 
stead invalid unless both husband and wife join m 
the convcyance,23 since the statute has no appli¬ 
cation whatever to a conveyance by the surviving 
spouse ,24 nor is her right to convey such interest 
affected by a constitutional prohibition against par¬ 
tition of a homestead during the lifetime of the sur¬ 
viving husband and wife 25 In some jurisdictions, 
where the right of the widow to convey or encum- 


pstafe and were onlitled to an ac- 
fountinj^ and settlpnient thereof be¬ 
ing- (Kdited with amount of expon^e 
mini Ft d and ])oing ( hargod with use 
value of property while in exilualve 
possession Iheieof- Spitzer v Kran- 
mng. I'H) So r)16, no Fla 251) 

Course of descent of homestead prop¬ 
erty in absence ot will of survivor 
see supra § 242 

20. Iowa—Clouse v Crouse, 259 N 
W 443, 219 Iowa TllC 

20 C J p 1037 note ') 

Ab personal rierht 

Ti-x—Johij Ham ock Mut Life Ins 
Co V Bennell, Civ \pp , 150 SW 
2d S'J2, c'lTor refused—York v 
Ilulcht on, S; S \V SOS, 37 Tex Civ 
-\pp 3C7 

Contmuid oscupaney as condition of 
suivivor’fc, lioinc'sti ud exemption 
sc‘e supra 272 

Xiture of islcilt or inteiest passing 
to suivj\oi see supra 1) 265 

21. Kan—Jn re i''ase>’s Kstate, 134 

P 2cl t)65, 156 Kan 501)—Koberts v 
PirsL Nat Bank, 26k 1’ 70'), 126 

Kan .>l>3 

Mpin—Koliit v Metier, 282 NW 
12 0 20 1 Minn 104 

2‘) C J p 11)57 note 12, p 1010 note 41 
Conjnderatlon immaterial 

A w’ldow, in whom title to her de- 
(eased husband’s homestead is vest¬ 
ed, may convey it to any pel son she 
pleases, with or without considera¬ 
tion -In re Case^’s Kstate, 134 P 2d 
(.65, 15(. Kan 500 

Homestead in cornmnnity property 

Cal—In le Muniz’s Estate, 231 P 
371, (.0 Cal App 401 
Widow without children 
Ark—Bradley v Humphreys, 83 S 
W 2d 828, 191 Ark 141. 


Homestead demised to widow 

Kan—In re Casey’s Estate, 134 P 2d 
665, 156 Kan 500 

After aBsiernment 

Tenn—Hutch<‘son v Hutcheson, 143 
S W 2d 886. 176 Tenn 468—Carey 
V Carey, 43 S W 2d 408, 163 Tenn 
48(> 

20 C J p 1038 note 20, Tennessee 
i ases 

Extension of lien, on community 
property 

The surviving wife, although she 
has not qualified as community sur¬ 
vivor has authority to renew a lien 
on homestead property —Uvalde Rock 
Asphalt Co V Hightower. Tex Civ 
App 154 S AV 2d 040, reversed on 
other grounds. Com App, 166 S W 2d 
(.81, 143 ALR 1366—Bell v Pirtle, 
Tex Civ App , 60 S AV 2d 476 

Payment of community debts 

(1) Under the Texas statutes, an 
unqualititd surviving wife has power 
to sc*li I ommunily homestead to pay 
ordinary i ommunily debts—Davis v 
Magnol.i I'c trolcuini Co. 134 S W 2d 
1042, 134 Tex 201, afflTiriing, Civ App , 
105 S W 2d 605 

(2) Minor ihildun cannot prevent 
hc*r exercise of this pc»wer—Davis v 
Magnolia Petroleum Co, supra 

(3) She also niav sell the home¬ 
stead to n imluirsf hersi-lf for money* 
paid out 1»\ her in satisfaction of 
community’ indebtedness—Davis v 
Magnolia I’etroleum Co supra 

(4) VVliere surviving spouse con¬ 
veyed homestead to pay communitv’ 
debts, as resTiei ts her pc»wer to < on- 
vt V. it was immaterial whcthii she 
acted in hei own name simpJv or in 
hei name a& survivor or as an un¬ 
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qualified community survivor—Davis 
v Magnolia Petroleum Co, supra. 

(5) This power was not affected 
by fact that deed was made more 
than four years after the decease of 
hc'T husband —Davis v Magnolia Pe¬ 
troleum Co , supra 

(6) Question whc*thcr community 
debts were secured or unsecured had 
no hearing on a community surviv¬ 
or’s power to convey homestead for 
their payment, especially where sur- 
viv’or was not acting as an adminis¬ 
trator under the statute—Davis v 
Alagnolia Petroleum Co, supra 
Alienation of homestead by surviv¬ 
ing wife as abandonment of home¬ 
stead see supra ^ 254 

22. Tenn—McCrearv v McCorkle, 
Ch App , 54 S W 53 

20 C J p 1038 note 13 

23. SD—Baillv v'^ P^arniers’ f?tatP 
Bank 150 N" AV 042, 35 SD 122 

Dower interest 

Although deed of homestead by 
husband and wife to wife is invalid, 
mortgage covering homestead exe- 
euti'd by wufe after death of owner 
mav’ he enforceable lu n to extent of 
unasslgnc d one-third dower right of 
w ife in the horni'sti .id the widow 
having hut a dower interest in the 
homestead because of her failure to 
elect to take a child’s share in the 
homestead—Church \ I.,ee, 136 So 
2 12. 102 Fla 4 78 

2A SI)—Bnillv V Farmers’ State 
Bank, 150 N A\' 042 35 SD 122 

Joinder of husband and wife In 
transfer or encumbrance of home¬ 
stead generally see supra §4 129- 
132 

25. Tex—Spencer v. Schell, 178 S. 
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her the homestead is recogfnized, it is held that the 
right cannot be exercised before the homestead has 
been set off according to law;2« in others that, until 
the homestead has been duly set off, it cannot be 
conveyed except to the owner of the fee;^^ but in 
still others it has been held that the widow’s inter¬ 
est in the homestead property may be transferred or 
encumbered before it has been set apart to her.28 

Disposition by will. It has been held that, where 
the homestead has passed to \he surviving widow 
in fee under decedent’s will, she has power to de¬ 
vise it by will.29 

§ 286. - By Surviving Husband 

The right of a surviving husband to transfer or en¬ 
cumber the homestead depends on the terms of the 
statutes of the particular Jurisdiction. 

Under the statutes of some jurisdictions, as where 
the right conferred on the surviving husband by the 
homestead laws is one merely of occupangy, the 
right is not of such a character as can be conveyed 
or encumbered,20 and an attempted transfer oper¬ 


ates as an abandonment of the homestead right.*^ 
Likewise, where he procures an unconditional sale 
and conveyance in a suit instituted for that purpose 
against the minor children, there is an abandonment 
of the homestead,22 although an offer of the prop¬ 
erty for sale will not of itself have such effect.32 

However, under the homestead laws of some ju¬ 
risdictions, as where the right which passes to the 
surviving husband is greater than one of mere oc¬ 
cupancy, he may mortgage or encumber the home¬ 
stead property.24 

Under the statutes of Illinois it was held that a 
surviving husband could not convey by deed to a 
third person his estate of homestead in premises, 
the fee of which was m the heirs of his wife before 
the homestead had been assigned or set off, so as to 
vest the grantee of the deed with the right to have 
the homestead set off and assigned to him 36 

§ 287. —— By Surviving Child or Heir 

The right of the children or heirs of decedent to 


W 867, 107 Tex 44. affirming:, 

ClvApp, 142 SW 111. 

86. Ky—Hurt's Gucirdlan v Craw¬ 
ford Coal Corporation, 1 S W 2d 
955. 222 Ky 604 

NH—Lake v rage, 1 A 113, 63 N 
H 318 

Tpx—G reen v Crow, 17 Tex 180. 

87. Ill—Garwood v Garwood, 91 
NE 672, 244 Ill 580 

29 CJ p 1038 note 19 

88. Mo —Weatherford v King, 24 S 
W 772, 119 Mo 61, overruling Mil¬ 
ler V Schnebly, 15 S W 435, 103 
Mo 368 

Wis —Pollock V. Columbia Bank, 214 
N W 363. 193 Wis 389 

29 C J p 1038 note 20 

89. Ark—Boyd v Simpson, 40 S W 
2d 454, 183 Ark 1148 

Devise of homestead by surviving 
widow see supia § 243 

30. Iowa—E B Plekenbrock & 
Sons V Knoer, 114 N W. 200, 137 
Iowa 534 

29 CJ p 1038 note 21 

31. Kv—Hager v Vincent, IB S W 
2d 426, 228 Ky 589—Shepard v. 
Browning. 160 SW 950, 156 Ky. 
194 

38. K> —Clay v Wnllace. 76 S W 
388, 116 Ky 599, 25 Ky L 820 

33. Ky—Gregory v Oates, 18 SW 
231, 92 Ky 632, 13 Ky L 761 

34. Cal—Dukev v Gilmon 45 P 15, 
113 Cal 26. 54 Am S R 321 

BtoniMtead In community property 

Cal —In re Muntz’s Estate, 231 P 
371, 69 CalApp 404 

Sal# to satisfy debts of creditors 

Okl—In re Irwin’s Estate, 136 P 2d 
940. 


I Effect of transfer on right of exemp- 
tion 

(1) A surviving husband does not 
lose his homestead right or exemp¬ 
tion by a sale of the homestead 
premises where the statute express¬ 
ly provides that a disposal of ex¬ 
empt properly, real or personal, 
shall not bv disposal beconae liable 
for his debts—Bank of Myrtle v 
Garrison, 184 So 291, 183 Miss 526 

(2) Under such a statute, the hus¬ 
band’s homestead exemption was not 
lost by sale of his interest in home¬ 
stead after wife’s death and recon¬ 
veyance of homestead to husband by 
purchaser on cancellation of notes 
and deed of trust given by purchas¬ 
er, where husband was sixty years 
of age at wife's death, and home¬ 
stead had be( n acquired bv husband 
and wife and of < upied as homestead 
and was less than one hundred sixty 
acres and of less value than three 
thousand dollars—Bank of Myrtle 
V Garrison, .supra 

(3) Proceeds of sale as subject to 
homestead right sec supra § 267. 

Zn Texas 

(1) Widower is empowered to sell 
or mortgage property, although oc¬ 
cupied as homestead with persons 
constituting family and although 
homestead is exempt from execution 
—Campbell v First Nat Bank, Civ 
App, 88 S W 2d 1084, error refused 
—Miles v Atlanta Nat Bank, Civ 
App , 71 S W 2d 93.3—Massey v Citi¬ 
zens’ Nat Bank, Civ App , 28 S W 2d 
257, affirmed 77 S W 2d 201, 124 Tex 
252 

(2) Thus a widower residing with 
his minor children on premises as 
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homestead could execute valid mort¬ 
gage or deed of trust Hen thereon — 
Bagwell V Hunt, Civ App , 65 S W 2d 
369. error lefubed—29 CJ p 1038 
note 25 [a] (1) 

(3) Husband qualifying as com¬ 
munity administrator may sell com¬ 
munity property, including home¬ 
stead, notwithstanding nonexisti rue 
of debts—Biunson v Yount-Eee Oil 
Co, 56 SW2d 1073, 122 Tex 237, 
affirming, Civ App , 32 S W 2d 893— 
Advnnce-Rumely Thresher Co v 
Blevins, Civ App, 248 SW 1086 

(4) The surviving husband quali¬ 
fying as community administrator 
has the power and authority to sell 
and pass good title to the community 
homestead, whether or not estate is 
insolvent —Advance-Rumelv Thresh¬ 
er Co v Blevins, supra—29 C J p 
1038 note 25 [a] (2) 

(5) Where decedent's son claimed 
a homestead in land which decedent 
who held record title thereto after 
death of his wife conveyed by deed 
of trust to secure a note, judgment 
of probate court allowing claim of 
holder of note and lien against land 
was not subject to “collateral at¬ 
tack’’ because of lack of jurisdiction 
of probate court over homestead, 
since only homestead involved in 
probate proceeding was that of de¬ 
cedent and constitutional limitation 
of power to mortgage a homestead 
does not apply to a widower—Thorn¬ 
ton V Central Doan Co, Civ App , 164 
S W 2d 248, error refused 

(6) Other Texas holdings see 29 
C J p 1038 note 25 [a] 

35. Ill—Best v. Jenks, 16 N E 173, 

123 Ill 447. 
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all«n«t« thair interest In the homestead depends on the 
statutes of the particular Jurisdiction and the nature of 
the Interest of such children or heirs. 

Where the survivor has no power to alienate or 
encumber the homestead property, see supra § 284, 
minor children for whom a homestead has been set 
apart have no power to convey or encumber it ^6 
It is otherwise in jurisdictions where the homestead 
may be alienated or encumbered by the survivor, the 
minor child acting through his guardian in an au¬ 
thorized manner.37 

Remainder. An heir of a homesteader may, even 
during the lifetime of the surviving spouse, convey 
his vested remainder in the homestead, where such 
surviving spouse is given only a life estatc.^s 

§ 288. - Rights Acquired by Grantee or 

Purchaser 

The purchaser or encumbrancer of a survivor's In¬ 
terest in the homestead takes whatever interest the 


transferor had free from the ordinary debts of decedent. 
Where the right to alienate or encumber the hPmestead 
does not exist the transferee or encumbrancer takes 
nothing. 

Where the homestead may be transferred or en¬ 
cumbered by a survivor, see supra §§ 284-287, the 
grantee or purchaser under a foreclosure of the en¬ 
cumbrance may take only such interest as the sur¬ 
vivor possessed,^® subject to the homestead rights of 
other survivors,and free from all debts and lia¬ 
bilities of decedent,^ 1 except such as would have 
been enforceable against the homestead prior to 
such conveyance or encumbrance home¬ 

stead property has been lawfully encumbered by a 
mortgage or trust deed of the survivor, the holder 
thereof may enforce the same by appropriate ac¬ 
tion Where, however, the homestead cannot be 
transferred or encumbered by a survivor, see supra 
§§ 284-287, the grantee or encumbrancer takes noth¬ 
ing 44 


36. Ala—Miller v Marx, 55 Ala 
322 

Ga—Yoates v Donalaon, 94 S E 465, 
147 Ga 335 
29 CJ p 1039 note 27 

In Arkaatu 

(1) It Is hfld that a female child 
may convey the homestead as soon 
as she reaches the age of eighteen 
years where there are no younger 
children—Shapard v Mixon, 184 S 
W 399, 122 Ark 630—Hargett v. 
Hjll, 142 SW 1137, 101 Ark 610 

(2) If order of probate vesting 
title to land in mother, as widow, 
was invalid, because land was home¬ 
stead, female child could convey her 
interest, nolwithbtanding such order 
—Mason \ Graves, 265 S W 667, 167 
Ark 678 

Nature of interest passing to surviv¬ 
ors sec faupra § 265 

37. Kan—Sage v I James, 233 P 
1013, 118 Kan 11 

Minor’s deed not dlBafflrmed when 
minor attained majority is valid — 
MtGill V Reed, Tex Civ App , 64 S 
W 2d 358 

38. Ga—Donalson v Yeates, 159 S 
E 856, 173 Ga 30, followed in 
Shingler v Yeates, 159 S K 859, 
first case, 173 Ga 34. and 159 S E 
859, second case, 173 Ga 35 

29 C J p 1039 note 28 

39. Ala —Bishop v Johnson, 7 So 2d 
281, 242 Ala 551 

Kan—In re Casey’s Estate. 134 P 2d 
6()5, 156 Kan 590—Dayton v Do- 
nart, 22 Kan 256 

Ky—Howard v Mitchell, 106 S W 2d 
128, 268 Ky 625 

29 C J p 1039 note 31, p 1013 note 96 

Widow’s transfer for herself 
children 

Kan —Roberts v First Nat. Bank, 
268 r. 799. 126 Kan 603. 


Minor’s oonveyanoe of undivided 
interest in deceased father’s land 
was not defeated by fact that land 
was burdened with homestead rights 
of his minor sister, known to pur¬ 
chasers—McGill V Reed, Tex Civ 
App , 64 S W 2d 358 
Mineral interests 

Conveyance of mineral interest in 
allotted homestead land by deceased 
owner’s widow and son who attained 
majority after decedent’s death, did 
not sever such Interest from surface 
rights, and such son's conveyancf of 
his entire interest to same grantees 
after widow’s death, leaving him 
and other children as hei heirs, con¬ 
veyed only interest descending to 
him on fathei’s death, so that joint 
tenancy or tenancy in common, au- 
thoTlzing sale of both surface and 
mineral interests for division, re¬ 
sulted— Williams v Overcast, 355 
So 543, 229 Ala 119 
Rights of purchasers and mortgagees 
of homestead generally see supra 
SS 147-151 

40. Tex—MeGill v Reed, Civ App , 
64 S W 2d 358 

Bstoppel of widow 

Where widow, claiming as u home¬ 
stead land involved in suit to recover 
on a vendor’s lien and deed of trust 
note executed by her son and to 
foreclose liens on land, authonziMi 
loan to be made to son, was prt sent 
when loan was made, and asserted 
no claim of any rights to land, wid¬ 
ow was “estopped” a.s a matter of 
law to deny the validity and binding 
effect of the note and deed of trust 
—Sheats v King, Tex Civ App , 162 
S W 2d 456, error refused 

41, Kan —Sage v Ijames, 233 P 
1013, 118 Kan 11 

29 C J. p 1039 note 32. 
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Ordinary debts 

Kan —In re Casey’s Estate, 134 P 2d 
665, 156 Kan 690 

Orantee may aaeert homestead 

Kan—In re Casey’s Estate, supra 

Allowance of claim against estate 

IS immaterial.—In re Casey's Estate, 
supra 

Transfer to heirs of deoesaed 

Homestead property occupied for a 
time bv a husband after the death 
of his wife, and then deeded to his 
wife’s children by a former marriage, 
goes to them free from any of his 
deceased wife's dei»ts and free from 
any debt or judgment lien against 
him—Wadle v Boston Market Co, 
191 N W 528, 195 Iowa 46 

42. Kan —Sage v Ijames, 233 P 
1013, 118 Kan 11—Davlon v Don- 
art, 22 Kan 256 

29 CJ p 1030 note 33 
Claims enforceable against survivor's 
homestead see supra §§ 261-264. 

43. On death of snrvivor 

After death of the surviving hus¬ 
band who executed a trust deed on 
hm homestead interest, the holder 
thereof may foreclose the same, the 
obligation not abating on his death 
—Thompson v Kav, 77 S W 2d 201, 
124 Tex 252. affirming Kay v Thomp¬ 
son. Civ App , 40 S W 2d 884—Huey v 
Warner, 77 S W 2d 201, 124 Tex 252, 
affirming Warner v Huey, Civ App, 
29 S W 2d 452—Massey v Citizens' 
Nat Bank of Weatherford, 77 g W 
2d 201, 124 Tex 262, affirming Massey 
V Citizens’ Nat Bank, Civ App, 28 
S W 2d 2.57—Gill v Baird, 77 S W 2d 
201 124 Tex 262, affirming. Civ App, 
32 SW2d 941 

44. Ky —Shepard v Browning, 160 3. 
W. 960. 166 Ky 194. 
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Transfer or encumbrance by widow or children. 
In a conveyance or encumbrance by the widow the 
grantee acquires whatever interest the widow pos-- 
sessed,^® and so does a purchaser at a sale on fore¬ 
closure of the encumbrance.^^ The widow can con¬ 
fer by conveyances^ or mortgages^ of the home¬ 
stead no greater rights than she herself possesses 
Where the homestead vests absolutely m the sur¬ 
vivors, see supra § 265, but a sale thereof is pro¬ 


hibited until the death of the surviving widow and 
until the majority of the minor children is attained, 
see supra § 284, a sale by the widow or children m 
accordance with the law will pass their interests to 
the purchaser,^® although the right to possession is 
postponed as against other surviving minor chil¬ 
dren Where, however, the homestead cannot be 
transferred or encumbered by the widow, see supra 
§ 285, the grantee or encumbrancer takes nothing.®^ 


45. Kan—In re Casev's Estate, 1S4 
P.2d 665, 166 Kan 590 
Okl'—Hembree v Magnolia petroleum 
Co, 56 P2d 851, 176 Okl 524 
Tex.—Union Building & I.-oan Ass'n 
V. Bratt, Civ App , 84 S W 2d 78, fol¬ 
lowed In Union Building & Boan 
Ass'n V Jackson, Civ App , 84 S W 
2d 784. 

20 CJ p 1030 note 34 
Community property 

(1) That separate estate of de¬ 
ceased husband owned an equitable 
interest In a portion of land oeeupied 
by widow and minor children, and j 
that it was the homestead of de-' 
ceased and family, did not prevent! 
purchaser of oil and gas leasehold' 
from widow as community survivor ^ 
from being an “Innocent purchaser*' 
where deed of record conveyed the 
property to husband and wife and or¬ 
der appointing widow as community 
sui vivoi appeared to be regular — 
Boyd V Orr, Tex Civ App, 370 S'W2d 
829 i 

(3) iMrrhaser of oil and gas lease 
from widow as qualified community] 
survivor, without knowledge or no-' 
tice of an undisclosed interest in the 
community property of the separate 
estate of the deceased spouse, took 
good title as innocent purchaser, 
since (ommunitv survivor had full 
authority to sell the land even 
though It was homestead—Boyd v 
Oir, supia I 

CO (\imniimltv survivor’s right to 
sell or encumber propel I > see the C 
J iii title Husband and AVite | 5615, 
also .il ('J P 1H3 note S)4-p 184 note 
‘IK 

JSqultahle interest of purchaser 

Whvte widow on hufeiiand's death 
pro< uri <1 order for sale ot the Uome- 
sttad loT debts not legally charged 
theioon, the sale was a nullity, the 
nwnoi ^hild becoming owner of the 
lee ou the widow's death, subject to 
an cquituhJe intetisl arciuiiecj )>y the 
widow III piiMug legal •‘ncumbraru es, 
foi whiifi those thereaftei subrogat¬ 
ed to hv mesne nuiveyaiot* were en¬ 
titled to I oriipenMitujn which was to 
he deterniiuod on an atrouiUing — 
Maupin V Bongacrc, Si W Oh 

316 Mo 872 
Sufllciency of tramsfev 

(1) (lift ot land bv widow to son, 
who made valuable and i>eriiianent 
improvements thereon, with her 


knowledge and consent, was held to 
invest him with title by estoppel, 
since property had ceased to be part 
of widow's homestead regardless of 
its previous character.—^blnion Build¬ 
ing & Lioan Ass’n v ‘Pratt, Tex Civ 
App, 84 SW2d 781, followed In Un¬ 
ion Building 6c Lioan Ass'n v Jack- 
son, Civ App, 84 SW2d 784. 

(2) 'Validity of parole gift of land 
generally see Gifts { 67 

46. Tex —Gtothaus v De Lopez, 67 
Tex 670 

Wis —Pollock V Columbia Bank, 214 
NW 363. 103 WJs 389 
29 CJ p 1039 note SB 

However, it has been held that a 
widow's homestead right m land was 
a personal right which could not 
be sold or conveyed by widow to a , 
loan company, and that It did not | 
pass to the company on foreclosure | 
of its trust deed—John Hancock Mut 
Life Ins Co v Bennett, Tex Civ App, i 
159 SW2d 892, error refused i 

47. Ala—Bishop v Johnson, 7 So I 

2d 281, 242 Ala, 551 I 

Ky—Howard v Mitchell, 106 SW j 
2d 128, 268 Ky 626 
Mo—Dennis v Gorman, 288 S W 60, 
289 Mo 1 

£ffect of remarrlags 

(1) The rights of one, to whom the 
widow of decoa'^ed owner of a honie- 
atead Quitclaimed, ti*rinina ted, so far 
as the homestead right was con- 
corned. on the widow’s remanlage — 
Dciiuiy V Gorman, s.upi a 

(2) Effect of nmaniagc on wid¬ 
ow’s right to honnstJad sec supia § 

i 263 

Alglits of childrexL 

(t) The puiclwisor lioin the widow 
takers sulneot to the right'^ of bur- 
vivlng fhildien 

Ark—Henry v Dollin, 113 SW2d 
i 97, 195 Ark 

Mo'—Jennings v Cherry, 257 SW 
438, 301 Mo 321 

(3) If widow undeJ takes 1o sell 
her life estate even bv warianty deed, 
fc,h< eonvev*^ only that estate, <ind 
conveyance does not affrrt rights of 
minor children ot htirs at law ^—Bibh- 
op V Johnson, 7 So 2d 281, 242 Ala 
551 

(3) Where* homestead w'us nevei 
set apart to de<edenr>s widow and mi¬ 
nor children, and widow convev*ed 
homestead lands children who did 
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not act to disavow conveyance of 
their Interests until more than three 
years after they attained majority 
were foreclosed by conveyance from 
asserting their rights as against suc¬ 
cessor in interest of widow's gran¬ 
tee —Bishop V Johnson, supra 
!ftlghts of reinAliiAsnnon 

Where owner of homestead died in¬ 
testate leaving surviving his widow 
and no children or lineal descendants, 
and Widow took no steps to have 
homestead set apart as exempt al¬ 
though the land consisted of loss than 
the statutory exemption, conveyance 
executed bv widow and second hus¬ 
band, while purporting to convey a 
title in fee with warranty, as against 
the collateral heirs at law of de¬ 
ceased husband as remaindermen, 
passed to the grantee only the life 
estate of the widow, and did not af¬ 
fect the rights of the remaindermen, 

J but remaindermen were not entitled 
I to recover the land during life of 
widow—Cox V McLomore, 183 So 
860, 236 Ala 559 

4a Ill —Gibbs V. Gordes, 126 NR 
155, 291 XU 490 
I 29 C J p 1039 note 37 

! 49. Ala.—XVillianis v Uptagraftt, 
168 So 670, 233 Ala 464. 

60. Ala —Ktilian v Nappier, 12 So 
I 2d 402 —Wiilicitns V Uptagraftt, 3 68 
! So 670, 332 AJa 4.54 

I 51. Ark—Hone v Sawrey, 123 SW 
2d 524, 197 Aik 472 
Ky—Hager v Vincent. 16 S W 2d 42b, 
2 28 K> 5SO—Settle v Simpson, 264 
S VV 1092, 204 Ky 470 
Ttx- John Hancoik Mut Life Ins 
Co V Bcimett, Civ App, 159 SW 
3d 893, error relubcd—Vork v 
Hutcheson, 8J SW S95. 37 Tex Civ 
App 3b7 

29 CJ p 1001 note 57 
Bstoppel to assert invalidity 

Where title to one and one fourth- 
acio portion ol trail had been m 
husbarid pjior to his death as part 
of lu^s homestead and deed to church 
tiusteoi^ hv widow alone con'llifuted 
ifiere abandonment ot that poHion of 
homestead, but church building was 
begun thereon with knowledge and 
a<ciuiescence of all hens, purchaser 
of entire tract was estopped to as- 
stri title to the oiu and one fourth 
a<io portion, being hound by any es¬ 
toppel which was binding on heirs 
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§ 289 


§ 289. Liability of Homestead for Debts of 
Decedent 

a In general 

b. Devise or testamentary disposition as 
affecting rights of creditors 

a. In General 

Under some statutes the homestead passes to the 
beneficiaries free from the ordinary debts of the de¬ 
cedent under all circumstances. 

Under some of the homestead laws, the homestead 
property passes to the beneficiaries exempt from the 

debts of decedent,^2 under all circumstances,^3 ex¬ 
cept such debts as are legally chargeable thereon dur¬ 
ing the lifetime of deceased Qn the other hand, 
as discussed infra § 290, in many jurisdictions the 
premises may be subjected to the claims of the 
creditors of decedent after termination of the home¬ 


stead, which, as discussed infra § 291, may be done 
under some provisions by an involuntary sale sub¬ 
ject to the homestead rights before the termination 
of the homestead, but under other provisions only 
after the termination of the homestead 

b. Devise or Testamentary Disposition as Af¬ 
fecting Rights of Creditors 

A homesteader may usually devise the homestead 
property free from his ordinary debts, provided, in same 
jurisdictions, a survivor remains who is entitled to take 
and occupy the homestead. 

Under the rule that a homesteader may dispose of 
the homestead property, as discussed supra § 123, 
and that such disposal by him is not a fraud on his 
creditors, as discussed in Fraudulent Conveyances 
§ 31, he may make a testamentary disposition of the 
homestead free from liability for his debts,except 


pvon If ho had not taken any incon¬ 
sistent position—Rone v Sawroy, 123 
S \V 2d 524, 197 Ark 4 72 
Transfer before allotment 
K\ —Hurt's Guardian v Crawford 
Coal Corporation, 1 S W 2d 955, 222 
Kv 504 

52. Iowa—Alpha State Itank v Os¬ 
trander. 243 NW 198, 214 Jowa 
503 

Minn—Kohrt v Mouer, 282 NW 
129, 203 Minn 494 

Okl—In TO lrwin’8 Ehlate. 130 T* 2d 
910—Oklahoma State R.ink v Van 
Hasstl, 114 P 2d 912, 189 Okl 48 - 
Kingtr v' R>rne, 80 1'2d 212, 183 
Okl 16 

Tex—Connor Bros v Williams, 112 
S 2(1 709, 1 iO Tex 572, revds- 
in^; A\ illiams v Connor Bros, Civ 
.Vpp , 8'J S AV 2d 692 “Kerens Nat 
Bank v StO( ktori, 94 S AA" Jd lOl 


127 Tex 

1 

21), leveij 

sing. 

Civ 

App 

61 S W 2d 

572—Whiteman v 

Bui - 

kev. 282 

S 

IW 788, 

115 

Tex 

400 

answ ei 

to 

c ei titled 

quest ion 

c on- 

forme d 

1‘), 

Civ App , 

286 

S V\' 

350 

—Srirgt ant 

V Sal gc 

•ant. 

Civ 

\pp 


19 S VV Jd 382 cerlitied questions 
answered 15 S W 2d 589, 118 T« \ 
!13 

29 C .1 p 1041 note 88 

Vested homestead 

Mo—Maurnn v Lonkacre, 28S SW 
'■>4, 315 Mo 872—Bank of Hartshuift 
V Sapp, 73 S VV 2d 29 1 , 228 Mo Vpp 
7S1—Netlhton Bank v MtG.iuKh- 
es’s Estate App , 11 S W 2d 109 1 
Homestead In community property 
Tex—Bower v Nelson, Cn App, 138 
S W 2d 001 error refu8(‘d 
Property losing* homestead character 

(1) Where husband erected rental 
proper tv on severable portion of 
homestead, after whuh he (onveved 
(*ntire property through third party 
to wife, mortgage exet'uted by the 
wife after husband's death was val¬ 


id as against property used for rent¬ 
al purposes, but was invalid as to 
the homestead property at death of 
the owner —MoEwen v Bar son, 185 
So 866, 136 Fla 1 

(2) Ahandonmenl of homestead by 
(hange In character or use of prop- 
(rly ate supra ^ 171 
Property held as joint tenants 
Where wife consented to taking of 
title to realtv purchased with com¬ 
munity funds as joint tenants with 
right of survivorship, husband’s es¬ 
tate in realtv wvis coupled with right 
of imm«di<ite possession and was 
hi.s separate “property” from which 
he could select a hom«*stead without 
wife’s < oris( nt and such estate (ov- 
ered tbc' whole inteitsl in rtaltv% sub¬ 
ject to light of survivorship, and on 
busband’,s death the entile estate, 
sub|t(t to homestead, vested abso¬ 
lutely in wife and was n»>t thereafter 
snbj<(l to payment of nnv d( bl exist¬ 
ing .igainst ( ither spoust at hus- 
tiand’s death -AVatson v Peyton, 73 
P 2d 906 10 Cal 2d 156 
Iitbts tnfoPf cable and not enforcea¬ 
ble see supra 1} 262 
Sab to pnv cb bis bv order of court 
in administration of estate see Ex¬ 
ecutors and Administrators 552 

53. Cal—In re Muntz's Estate, 231 
P :71, 69 <^ll App 404 
29 Cl p 1041 note 88 
Death of survivors 

(1) Undci some statutes, home¬ 
stead of (ommunitv^ projier t> on 
death of surviving spouse who left 
no minor children, descends free fiom 
liabilitv loi owner’s debts—In le 
Muntz’s Estate, 231 P 371, 69 Cal 
App 104 

(2) So under some constitutional 
provisions, the community homestead 
passes to surviving spouse free from 
cornmunitv ^ebts and on survivor’s 
death descends to c^ullateial hc*irs 
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free from liability therefor—Sar- 
geant v Sargeant, Civ App. 19 SW 
2d 382, certified quf*stions answered 
15 S W 2a 589, 118 Tex 343 

(3) Course of descent of homestead 
see supra § 242 

}»nsaage of homestead to heirs free 
from debts see supra § 265 

54. Iowa —Anspe J3ank v Werner, 
207 NW 578, 201 Iowa 484 

Mo—Maupin v Bongac re, 288 S W. 
54, 315 Mo 872—Bank of Harts- 
buig v Sapp, 73 S AV 2d 294, 228 
Mo A PI) 784—Nettle ton Bank v 
McGaughev’s Estate, App, 11 S W 
2d 1093 

Tex—Connor Bros v WilliamR, 112 
S W 2d 709, 130 Tex 572, reversing 
Williams v Connor Bicis, <^iv App , 
83 S W 2d 692—Kerens Nat Bank 
V Stockton, 94 S W 2d 161, 127 Tex 
326, reversing. Civ App, 61 S W 2d 
572—Whiteman v Burkov^ 282 S 
W 788, 116 Tex 420 answer to 

c ertitied ciuestion confoimed to, 
Civ App 286 S W 350 
AAi^ls—111 re \A'ickc'sbei g s Estate, 24 4 
N AV 561 209 \Vjs 92 

The value of the homestead above 
the exemption is liabb' fcir the sal- 
isfaitjon of claims allowed against 
thi (Slate wheie title was m dece¬ 
dent at the time eJ his dc‘alh -W 
J Perry Bive Stock Commn Co v. 
Biggs, 94 NW 7J2, 4 Nei) , Uiioff . 
4 10 

Tcriitorial evlenl, quantity of inter- 
« St, .end value* of survivor’s home- 
I stead see supia § 270 

55. Iowa—Bong v Noithrup, 279 
NW 104. 225 Jowa 132. 116 A Lit 
1475- Buck V Mac Eaehron, 229 N 
W^ 69.1, 209 Iowa 1168, 

Minn—Kohrt v Mercer, 282 N VA 
129, 203 Minn 494—Ovcrvold v 

Nelson. 243 N W 439 18i. Minn 

359 

I Mo—Limb V Bevins, 155 S AA 2d 508. 



im 

such debts as are dtfteniirise duirireable agrainst the 
homestead,W provided, in some jurisdictions, a sur¬ 
vivor' remains who is entitled to take and occupy 
the homestead,*^ 

However, he may charge the devise with condi¬ 
tions such as the payment of debts and legacies,^® 
and expenses of administration,^^ and funeral ex¬ 
penses,®® subject, however, under some statutes to 
the widow’s right of exemption if she elects to as¬ 
sert it.®^ A mere devise of the homestead, although 
permitted by statute, will not, in the absence of 
such special provision, have this effect To make 
the devise subject to the payment of the testator’s 
debts, the language must be unequivocal and imper¬ 
ative.®® Mere formal phrases or clauses will not ' 


40 

suffice to charge the devised homestead with i&ei 
debts of decedent.®^ In this category are mere 
genera] phrases directing the pa)nnent of the testa¬ 
tor’s debts, or the expenses of his last illness and 
funeral®® 

Where a testator directs that after his debts are 
paid a certain sum shall go to his son, the legatee 
IS entitled to such legacy out of the surplus remain¬ 
ing after the foreclosure of a mortgage on the 
homestead, as against a general creditor.®® 

This right to devise the homestead property free 
from the claims of decedent’s creditors is restricted 
in some jurisdictions to devises to persons who 
would otherwise succeed to the homestead as sur¬ 
vivors.®^ Thus, where the homestead right rests 




Bll, 2S6 Mo App 556, quoting Cor- 

piia Juris. 

Neb—(Tordon v Gordon, 299 NW 
616, 140 Neb 400 

SC —Kx parte Cothran, 121 SE 556, 
128 SO 122 
29 C J p 029 note 68 
Bffaot of consent to sale 
Consent bv devisees to administra¬ 
tor's sale of homestead toRether with 
other mortKaped realty was held not 
waiver of riRht to claim proceeds of 
homestead as exempt from claims of 
general creditors—Overvold v Nel¬ 
son. 240 NW 430, 186 Mmn 309 
As against surviving 
Children see supra § 265 
Husband see supra g 259 
Wife see supra § 243 

56w Tex—Cilv of Fort Worth v 
Wisehart, Civ App , 33 S W 2d 556 

Scoured debts 

Homestead devised bv will was not 
exempt from fore< losure and sale to 
enforce pavment of testator's Re< ured 
debts for taxes and sums secured by 
mortgage on pai t of tract, devisees 
not taking title free of liability to 
pay such debts—Musterson v Win¬ 
gate, Tex Civ App, 151 S W 2d 1)56, 
error refuse d 

Debts of decedent chargeable against 
homestead see s-upra § 262 

67. Tex —Coleburn v Underwood, 
Civ App , 53 S W 2d 331 
58l Iowa—De Cof)k v Johnson, 284 
NW 118, 226 Iowa 246—Buck v 
MacEuchion, 229 NW 693, 209 

Iowa 1H8—In re Schultz’s Estate, 
186 NW 24, 192 Iowa 436 
Minn—In re Schultz' Estate, 282 N 
W 4 71, 203 Minn .56.5—Overvold v 
Nelson 243 NW 439, 186 Minn 
359 

Mo—Limb V Bevins, ]5r) S W 2d 608, 
511, 236 Mo App 56b, quoting Cor- 
pus Juris. 

Neb—Gordon v Gordon, 299 NW 
616. 140 Neb 400 
29 C J p 929 note 59 
However, it has been held that a 


testator’s power to devise his prop¬ 
erty is subject to the court's dutv' 
to set aside a homestead to the sur¬ 
vivor, of which the creditors must 
take nolit e—In re Mason's Estate, 
244 P 629, 76 Cal App 316 
Bxecutor as party to suit 

In partition suit, parties asserting 
right and title to homestead real¬ 
ty Involved under will empowering 
executors to sell as much of testa¬ 
tor’s realty as might be needed to pav 
hiR Just debts took homestead bur¬ 
dened with specific charges or limi¬ 
tations placed thereon bv will, so that 
trial court erred in not making ex¬ 
ecutors parties to suit for purpose 
of determining right of Judgment 
creditor of testator’s estate to have 
his allowed demand paid from sale 
price of such realty —Dlmb v Bevins, 
155 SW2d .508, 236 Mo App 566 

59. Wis—In re Madden, 80 NW 
100, 104 Wis 61 

60. Iowa—De Cook v Johnson. 284 
N W 118, 226 Iowa 246 

61. Wis —In re Madden, 80 NW 
100, 104 Wis 61 

29 C J p 929 note 61 
Election of widow to take under will 
as waiver of homestead see supra § 
261 

62. Mims —Norris v Callahan, 69 
Miss 140 

63. Iowa—I^e Cook v Johnson, 284 
NW 118, 226 Iowa 246—Lut ken- 
bill v Bates, 263 N W 811, 814, 
220 Iowa 871, 103 ALR 262, citing 

Corpuf Juxls. 

Kan—In re Casey’s Estate, 134 P 2d 
666, 156 Kan 590 

Mo—Limb v Bevins, 156 S W 2d 608, 
511, 236 Mo App 566, quoting Oor. 
pua Juris. 

Neb—Gordon v Gordon, 299 NW 
615, 140 Neb 400 

Tex —Citv of Port Worth v Wise- 
hart, Civ App, 33 SW2d 556 
29 C J p 929 note 68. 
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Intent to charge personalty only 

Iowa—Buck v MacEachron, 229 N 
W 693. 209 Iowa 1168 

64. Kan—In re Casey’s Estate, 134 
I' 2d 665, 156 Kan 590 

Mo—Limb V Bevins. 155 S W 2d 508, 
236 Mo App 556 

Neb—Gordon v Gordon, 299 NW 
51.5. 140 Neb 400 
20 C J p 030 note 63 fa] 

As affected by existence of personal 
estate 

Although testator at time of his 
death had no appreciable propert> 
excipt homestead, it cannot be pre¬ 
sumed th.ai at time of executing his 
will, eight yfars earlier, he was with¬ 
out a personal estate or that he did 
not expect it to be sufficient to pay 
his lust debts without resort to 
honn btead —In re Borchardt's Will, 
200 N W 461, 184 Wis 561 

65. Iowa—Dc Cc)C)k v Johnson, 284 
NW ll.S, 226 Iowa 246—Long v 
Northrup 279 NW 104, 225 Iowa 
132, 116 ALR 117.5—Luckenbill v 
Bates, 263 NW Sll, 221) Iowa 871. 
103 ALR 2,52—Buck v Ma< Eacb- 
ron. 229 N W 693, 209 Iowa 1168 

Kan—In re Casey's Estate, 134 F 2d 
665, 156 Kan 590 

Minn—Overvold v Nelson, 243 NW 
430. 186 Minn 369 

Mo—Lirnb v Bevins, 155 S W 2d 
608, 23b Mo App 566 
Neb—Gordon v Gordon, 299 NW 
615. 140 Ne)) 400 

SC—Ex parte Cothran, 121 SE 556. 
128 SC 122 

Tf'x—City of Fort Worth v Wise- 
hart, Civ App , 33 S W 2d 656 
Wis—In re Borchardt’s Will, 200 N 
W 461, 184 Wis 661 
29 CJ p 929 note 63 [a] (2). 

66 . Wis—Kuener v Prohl, 97 N W 
201, 119 Wis 487 

29 C J p 929 note 64 

67. SC —Dorn v Stidham, 137 S E 
331, 139 BC b6. 
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on the owner’s stains as head of the family iinder 
a statute giving a survivor’s right to the homestead 
to the surviving spouse and children only, a home¬ 
steader without a spouse or children cannot de¬ 
vise the property free from the lien of a judgment 
creditor.®* 

Debts of life tenant. Under a will devising the 
homestead to the beneficiary have and to use 
during his lifetime and at his death after all indebt¬ 
edness and funeral expenses are paid,” the property 
to go to the residuary beneficiaries, the property 
passes subject to the debts and funeral expenses of 
the life tenant on his death, the provision for pay¬ 
ment of the debts being a condition on the devise 
to the residuary beneficiaries 

Device to wife or children While there is some 
contrary authority,7® it is generally held that the 
husband may devise the homestead to the wife,'^^ or 
to the wife and children, "^2 or to the children where 
the wife does not survive the husband, 73 and the 


credtiora no right to complain and Ait 
view has been sustained against the objection that 
a devise constitutes an alienation within the mean¬ 
ing of a constitutional provision requiring the joint 
consent of the husband and wife to the alienation 
of a homestcadi^^ 

§ 290. -After Termination of Homestead 

Under many statutes the homestead property be* 
comes subject to decedent’s debts on cessation of the 
homestead right of the aurvivora. 

Under the provisions of most homestead laws, the 
rule is that, after the homestead exemption ceases 
in favor of survivors, the property reverts to de¬ 
cedent’s estate and becomes subject to his debts,76 
as well as to the survivor’s own debts,77 the prop¬ 
erty becoming subject to debts accruing before or 
after the homestead was set apart ,7* and such a re¬ 
verter occurs on abandonment of the homestead,79 
or on the death of the surviving spouse where there 
are no minor children,^0 or on the death of the sur¬ 


as. S C —In re Snoddy's Ewtatc, 21 
SE2d 198, 201 SC 14—Dorn v 
Slidham, 1.^7 SE 331, 139 S C 66 

Season for mle 

The homestead rigrht exists in the 

head of the family only until death 

—Dorn V Stidham, supra 

©9 Iowa—De Cook v Johnson, 284 
NW 118, 226 Iowa 246 

TO. Kv—McLean v Trabue, 136 S 
W 309, 142 Ky 806, overruling in 
terms or in effect Schonbachler v 
Sohonbachler, 57 S W 232, 22 Kv L 
314, Nichols V Lancaster. 32 SW 
676, 17 KyL 777, Pendergest v 
Meekin, 22 S W 605, 94 Kv 384, 
15 Ky L 180, and Myers v Myers, 
12 SW 933, 89 Ky 442, 11 KyL 
659 

29 C J p 929 note 65 [a] 

71. Iowa—Wheeler v Meyer, 206 
NW 301, 201 Iowa 69 

Kan—In re Casey's Estate, 134 P 2d 
665, 156 Kan 690 

29 C J p 929 note 66 

72. Wis—Polzen v Polzen, 168 NW 
327, 164 Wis 18—Foote v Foote, 
149 NW 738, 169 Wis 179 

73. lovia—Luckenblll v Cates, 263 
NW 811. 220 Iowa 871, 103 ALU 
252 

29 CJ p 929 note 68 

74. Iowa—Luckenblll v Bates, su¬ 
pra—Wheeler v Meyer, 206 N W 
301, 201 Iowa 59 

Kan—In rc Casey’s Estate, 134 P 
2d 665. 166 Kan 690 

SC—Ex parte Cothran, 121 SE 566, 
128 S C 122 

Wife as constituent member of fam- 
Uy 

Tex —Coleburp v Underwood, Civ 
App. 63 S W2d 331. 


^<Worthler title” dootrine 

Where estate was devised to tes¬ 
tator's children In equal shares, so 
that estate would pass as If there had 
been no will, “worthier tltle“ doc¬ 
trine could not be applied so as to 
subject homestead to testator’s debts 
created after he acquired homestead, 
since estate would be distributed in 
accordance with descent and distri¬ 
bution law—Luckenblll v Bates, 263 
NW 811, 220 Iowa 871, 103 ALU 
2.62 

Passing to heirs free from debts see 
supra S 265 

7B. Kan —Postlethwaite v. Edson, 
171 P 769, 102 Kan 104, LRA 
1918D 983 

29 C J p 929 note 70 
Consent and joinder of husband and 
wife in transfer or encumbrance 
of homestead generally see supra 
5§ 129-132 

70. Ark —Roberts v. Miller, 291 S 
W 814, 173 Ark 38 
Okl—In re Irwin’s Estate, 136 I’2d 
940 

29 C J p 1042 note 92 

Freedom from debts duriaiT oocil- 
pancy 

(1) Under some statutes the home¬ 
stead IS free from the debts of de¬ 
cedent as long as it ib occupied as 
a homestead —In re Cascy’b E^»tate, 
134 P 2d 665, 166 Kan 690 

(2) The fact that title to home¬ 
stead property passes according to 
direction of deceased owner's will, 
instead of statute of descents and 
distributions, does not change rule 
that intestate’s homestead is exempt 
from sale for payment of his debts as 
long as It is occupied by any of 
his family —In r© Casey’s Estate, su¬ 
pra 


(3) Passage of title by conveyance 
is Immaterial —In re Casey's Estate, 
supra 

Ikiability for debit subject to ocen- 
pancy 

(1) Under some statutes a home¬ 
stead is liable for decedent's debts 
subicet only to the right of occupan¬ 
cy by the widow and minor children 
—Eastern State Hospital v Cottle. 
256 S W 1101, 201 Ky 377 

(2) After the death in a state asy¬ 
lum of a person who had been com¬ 
mitted as a pauper patient his home¬ 
stead may be subjected to the pay¬ 
ment of the state’s claim at stat¬ 
utory rates for his board, treatment, 
etc, during his confinement—Eastern 
State Hospital v Cottle, supra 

(3) Reimbursement of public au¬ 
thorities for coat of maintaining in¬ 
sane person see the C J R title In¬ 
sane I’trsons S 76, also 32 C J P 687 
note 86-p 690 note 27 
Termination of survivor's homestead 

generally see supra S5 271-277 

77. Kan —Davton v Donarl, 22 Kan 
256 

29 C J p 1027 note 91 

78. Va—Hanl>y v Henritze, 7 SE 
204, 85 Va 177 

79. Ark—Gill V Dunn, 116 S W 2d 
612, 196 Ark 1178—Roberts v Mil¬ 
ler, 291 SW 814, 173 Aik 38 

29 C J P 1042 note 94 

Property may be sold after relin¬ 
quishment ot homestead—In re Ir¬ 
win’s Estate, Okl , 136 P 2d 340 

80. Cal —Raggio v Palmtag, 103 P 
312, 166 Cal 797 

111 —Lewis V McGraw, 19 Ill App 
313 


809 



§ 290 


HOMEBTEADS 


40 O.J.S- 


viving spouse and attainment of majority by the 
minor children.*^ 

Presentation of claims against the estate of de¬ 
cedent, in conformity with the practice of the par¬ 
ticular jurisdiction, as considered in Executors and 
Administrators § 394, is in some jurisdictions a con¬ 
dition precedent to the enforcement of payment 
against the homestead projierty 

Statutes of limitation will not run against a judg¬ 
ment,or fieri facias,*'* during the life of the home¬ 
stead, although the length of time after adminis¬ 
tration was closed until the homestead right ex¬ 
pired exceeded the time prescribed by limitations for 
the collection of the judgment, and the creditor did 
not ask to have administration suspended *5 

§ 291. - Sale Subject to Homestead 

Rights 

Under some ■statutes the homestead may be sold to 
satisfy debts of decedent before termination of the sur. 
vivor’s homestead right, the sale being subject to such 
right Under other statutes the property may not be 
so sold until termination of the rights of the survivors. 

Tn many jurisdictions where the homestead may 
be subjected to the claims of the creditors of de¬ 


cedent, as considered supra § 290, the property can¬ 
not be sold before the termination of the homestead 
subject to the homestead rights of the beneficiaries 
therein, but can be sold only after the premises lose 
their homestead character,^ the effect being to sus¬ 
pend the rights of the creditor until the homestead 
right of the widow and minor children ceases 
An order of sale prior to the termination of the 
homestead right is an absolute nullity in some ju¬ 
risdictions,** although It IS held that the purchaser 
at a void sale under such order will be subrogated 
to the rights of the creditors to the payment of 
whose claims the purchase money was apjiropriat- 
ed *** 

Laches It has been held that no inflexible rule 
can be adopted by the courts fixing a time after the 
expiration of the homestead estate in which an ap¬ 
plication to sell real estate to pay debts must be 
made, but each case must be largely controlled by its 
own circumstances 

Right to sell recognized In some jurisdictions 
where the homestead may be subjected to the debts 
of decedent, a sale is permitted, if made subject to 
the rights of occupancy by survivors, such sale be¬ 
coming effective when the exemption terminates 
.Some of these statutes permit the sale of the prop- 


81. Ark—Roberts v Miller, 291 S W 
814, 173 Ark 38 

Ga—Rou^hton v Houghton, 173 SK 
678. 178 Ga SBf 
29 C J p 1042 note 96 
Sale of homestead to pay debts of 
decedent under order of court ad¬ 
ministering estate see Executors 
and Administrators ^ 552 

82. Ark—Nichols v Shearon, 4 SW 
167, 19 Ark 75 

CaJ —Sanders v Russell, 24 P 852, 
86 Cal 119, 21 Am S H 26 
29 CJ p 104 2 note 99 

83. Ark—Abramson v Rogers, 133 
SW 836, 97 Ark 189 

During minority of children 
Ark—Henry v Dollin, 113 S W 2d 97, 
195 Ark 607 

84 (bi —Redding v Anderson, 86 S 
E J41. 144 Ga 100—Craddock v 
60 SE 19.3 ]29 Ga 818 
8S. Ark—Abramson v Rogers, 133 
SW 8 16. 97 Aik 189 
08. NC—Kockv Mount Savings & 
Trust Co V Mil^earman, 195 SE 
531, 213 N C 141 

29 C J p 104 2 notes 6, 7—24 C .T p 567 
note 20 

Hale by administrator 

“The admmistralor cannot sell the 
homestead subject to the homestead 
rights”—Hart v lAimbeilev, 296 S 
W 39. 41. 173 \Tk 1083 

Xn BUssonrl 

(1) Under the Missouri statutes 


the homestead may not be sold in 
the interest of decedent's creditors 
subject to Iht rights of the widow 
and minor children until termination 
of the homestead rights —Kay v 
Politte, 129 SW2d 863, 344 Mo 805, 
122 A UR 1145—Kelley v Parman, 
App, 282 SW 755—29 CJ p 1042 
note 6 je] 

(2) The interest of an heir mav be 
sold, however, subject to the rights 
of the widow, when all of decedent’s 
heirs are persons other than his chil¬ 
dren— Dennis v Gorman, 333 SW 
50, 289 Mo 1 

(3) The interest of an adult son of 
de< eased homesteader in land which 
surviving widow and minor children 
occupied as homestead may be sold 
on fxieution against adult son — Kay 
V Politte, supra, overruling Kelley v 
i^arman, in so far as it holds to the 
contrary 

(4) Where decedemt left no other 
assets, a sale of decedent's home¬ 
stead having a value ot less than one 
thousand flv’^e hundred dollars, sub¬ 
ject to homestead rights, for purpose 
of procuring funds with which to pay 
a statutory allowance for support 
of dei edent's widow was authorized 
by statute and such sale would con¬ 
vey fc*e-simple title, subject to wid¬ 
ow's homesU'ad rights—In re t^lute’s 
Estate, App, 161 S W 2d 706 

Sale subject to homestead In general 
see supra § 223 
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Sale of homestead to pay decedent's 
debts bv ordei of court adminis¬ 
tering estate see Executors and Ad¬ 
ministrators § 552 

87. Ark—Abramson v Rogers, 133 
SW 836, 97 Ark 189 

88 . Atk—Bond v Monlgomi'ry, 20 
S W 525. 56 Ark 563, 35 Am S R 
119 

Cal—Hull V Coe, 16 P 123, 2 Cal. 
Unrep Cas 807 

89. Ark —Harris y Watson, 20 S W 
529, 56 Ark 574—Bond v Mont¬ 
gomery, 20 SW 535, 56 Aik 563, 
35 Am S R 119 

90. Ill — Atlierton v Hughes, 94 N. 
E 516, 249 Ill {17 

24 CJ p 1043 note 11 

91. Ky—Eastern Slate Hospital v. 
Cottle, 256 SW 1101, 201 Ky 377 

29 CJ p 104 3 not* 13—24 CJ p 567 
note 19 

Absence of claim to homestead 

In an action to settle an estate. 
It was not erioneous not to allow in¬ 
fant children a homestead where no 
claim for a homestead was set up lor 
them, recc*ir)ts from sale of realty 
plus other assets wore insufficient to 
meet liabilities in full, and there was 
no showing in rctoid which would 
have warr,iiilo(l tin setting aside of 
the homestesd for nil of the chil¬ 
dren or those who might have been 
entitled to it—Howard v Howard, 
150 SW2d 653, 286 Ky 139. 
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crty for payment of decedent's debts, that part of 
the proceeds equaling the amount of the statutory 
exemption remaining subject to the homestead 
right ^2 

S<ile of excess over homestead exemption. In 
some jurisdictions, if the property occupied as a 
homestead exceeds in value and amount the home¬ 
stead exemption, the excess property may be sold 


to satisfy debts of decedent like any other property, 
protection being accorded, however, to the home¬ 
stead right 

If the interests of the children are subject to a 
hen previously existing against the homestead, so 
much of the premises should be sold as is not 
claimed by them as a residence, in order to exoner¬ 
ate the homestead for their benefit 24 


HOMICIDA. In Spanish law, one guilty of homi- HOMICIDAL. Pertaining to homicide^ relating to 
cide.i homicide, impelling to homicide, as a homicidal 

mam a. 2 


92. Umlts on of fnnd 

Thf* umount of the exemption does 
not go to the survivors absolutely, 
but must be set aside for their use 
for such time as the survivors are 
entitled to the use of the homestead 
—Itunvon v Runyon’s Adm’x, 95 S \V 
2d 802. 264 Ky 823—Warren’s Adm’r 
V Warren, 104 SW 754, 126 Kv 692 

93. Miss—Marx V Haley, 46 So 612, 
92 Mias 113 

Tex—Whiteman v Burkey, 282 SW 
788, 115 Tex 4 00, answer to certi¬ 
fied question conformed to, Civ 
App , 286 S W 350 

Absence of survivor’s consent Imxna. 
terlal 

On a petition to sell a deceased 
wife’s real estnt<* to pay debts, it is 
the duty of the tountv court, not- 
wilhstandinfi objettion by a oreditoT, 
to include in its detree of sale prop¬ 
erty constituting- the home^gtead, pro¬ 
vided propertv tan be sold for more 
than one thousand dollars even 
though the sale thereof lacks the 
written consent of the surviving 
husband—Ankrom v Doss, 270 Ill 
Ai)p 4 64 

Compliance with statute mandatory 

(1) Under some statutes an object¬ 
ing creditor claiming the homestead 
it) be of a greatei value than allowed 


by the statute may, by taking the 
required steps, have the property 
levied on and sold and the proeeeds 
applied to the debt after setting aside 
to the homestead survivor an amount 
equal to the homestead exemption — 
Whitlock V Alliance Coal Co, 214 P 
546, 73 Colo 206 

(2) The levy of an execution 
against the debtor's homestead made 
prior to his death is void as to the 
homestead, irrespective of Its value, 
where no affidavit that such home¬ 
stead was of the value in excess of 
two thousand dollars was filed be¬ 
fore the levy, as required the debtor’s 
widow and administratrix being en¬ 
titled to an injunction to prevent sale 
under such execution—Whitlock v 
Alliance ("oal Co, supra 
Sale for division of proceeds 

Decedent’s realty mav be sold for 
div^ision of procfeds after carving 
widow’s homestead therefrom — 
Whitehead v Boutwell, 117 So 623, 
218 Ala 109 

Property of lesser value 

(1) If the property brings less 
than the exemption, it should not be 
sold over the objection of the sur¬ 
vivor—Anderson's Adm’r v Creek- 
mole, 287 SW 941, 216 Ky 345 

(2) If propel ly falls to bring more 


than value of Improvements and 
amount of homestead exemption, no 
sale should be declared—Whiteman 
V Burkey, 282 S W. 788. 116 Tex 400, 
answer to certified question con¬ 
formed to, Civ App, 286 S W 350 

(3) Judgment not providing that* 
if land did not bring more than the 
amount of the exemption, there 
should be no sale, was held not to 
conform with agreement between par¬ 
ties for sale in which homestead 
rights of surviving spouse were not 
waived—Anderson’s Adm’r v Creek- 
more, supra 

(4) Judgment vesting title in tes¬ 
tator’s children to acreage of estate 
over and above homestead was held 
proper where value of such acreage 
was less than amount children were 
entitled to receive out of sale pro¬ 
ceeds thereof if sold —Kerens Nat 
Bank v Stockton Civ App , 61 S W 
2d 672, reversed on other grounds 94 
S W 2d 161, 127 Tex 326 

94. Ark —Littell v Jones, 19 S W 
497, 66 Ark 139 

1. Escriche Diccionano. 

2. Black L D 

’’Homicidal mania” defined ^ee the C 
J S title Insane I’trMOns § 1, also 32 
C J p Cll notes 88 89 
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m. MANSLAUGHTER—Continued 

B Voluntary Manslaughtkr— p 901 
§ 40 Definition—p 901 

41 Elements and nature of offense—p 902 

42 - Sudden passion due to adequate provocation—p 902 

43 - Sudden combat or affray—p 904 

44 - Intent, willfulness—p 904 

45 - Absence of malice—p 906 

46 - Provocation in general—p 907 

47 - Words or gestures—p 909 

4 ^ - I'crsonal violence—p 911 

49 - Adultery and other illicit intercourse—p 914 

50 - Arrests, detentions, or other acts in discharge of public duty—915 

51 - Trespass on, or other invasion of, property right—p 916 

52 - Provocation must be cause of passion—p 917 

53 - By whom provocation must be given—p 917 

54 - Cooling time—p 917 

C Involuntary Manslaughter— p 918 
§ 55 Definition—p 918 

56 Intent and malice—p 919 

57 Unlawful acts—p 920 

58 - Assault and battery, and breaches of the peace—j) 922 

59 - Other unlawful acts—p 923 

60 - Acts mercl> mala prohibita—p 923 

61 - Mere civil wrongs—^p 924 

()2 Negligence—p 924 

63 Omission to perform duty—p 929 

D. Dlgkeks of Manslafoiiter— p 930 
§ 64 In general—p 930 

65 First degree—p 930 

66 Second degree—p 931 

67 Third and lesser degrees—p 933 


IV. ATTEMPTS, SOLICITATIONS, AND THREATS—p 931 

§ 68 Attempts—p 934 

69 Frustrattel homicide—p 935 

70 Solicitation—p 936 

71 Till eats—]) 936 


V. 


ASSAULT WITH 

§ 72 

73 

74 

75 

76 

77 

78 

79 
80. 
8] 


INTENT TO MURDER OR KILL—p 937 

Assault with intent to minder—p 937 

- Definition and nature of offense—p 937 

- Attempt or overt act—]> 938 

- Mtans employed—p 939 

- Present ability to kill—p 940 

- Extent of injury—j) 940 

- Malice—p 940 

- Intent to kill—p 942 

- Murder had death ensued—p 945 

- Intent to kill one other than person injured—p 946 


See also descriptive word index in the back of this Volume 
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V. 


ASSAULT WITH INTENT TO MUBDEB OB KILL--Continued 

§ 82. - Indiscriminate assault on several—p 947 

83. - Setting spring gun or man trap—p 947 

84. - Resisting officer—p 947 

85 Assault with intent to kill or commit manslaughter—p 948 

86 Defenses—p 949 

87. - Passion and provocation—p 950 

88. - Insanity and intoxication—p 950 

89 - Self-defense in general—p 951 

90. - Duty to retreat—p 953 

91 - Where accused is aggressor—p 953 

92. - Mutual combat—p 954 

93 - Defense of propeity—^p 954 

94 - Defense of habitation—p 954 

95 - Defense of third jierson—p 955 

96 Persons liable, accessaries, aiders, and abettors—p 955 


VI. JUSTIFIABLE OR EXCUSABLE HOMICIDE—p 956 

A. In General— p 956 

§ 97. What constitutes in general—p 956 
98. Matters not constituting—p 958 
99 Distinctions, exemption from liability—p 960 
100. Exercise of authority or duty^—]> 960 

101 - Prevention of offenses—p 960 

102 - Making arrest or preventing escape—p 963 

103 - Suppression of not or affray—p 966 

104 - Quelling disturbance among prisoners—p 967 

105 - Obeying order of superior officer—p 967 

106 - Execution of criminal—p 967 

107. - Killing by soldier—p 967 

108 Defense of another—p 967 

109 Defense of habitation—p 972 

110 Defense of property—p 976 

111 - Right to set spring guns—p 978 

112 Accident or misfortune—p 979 

113 Compulsion or necessity—p 982 

B Self-Defense— p 983 

§ 114 In general—p 983 

115 Necessity and good faith basis of light—p 985 

116 Manslaughter distinguished—j) 987 

117 Aggression or provocation by accused in general—p 987 

118 Natuie and circumstances of aggression or provocation—p 988 

119 - Acts or words—p 989 

120 - Intent—p 993 

121 Withdrawal! after aggression—p 995 

122 Voluntary paiticipation in mutual combat—p 996 

123 Nature and imminence of danger—p 998 

124 Apprehension of danger—p 1000 

125. - Real or apparent danger generally—p 1001 

126. - Belief of accused—p 1001 

127. Duty to retreat or avoid danger—p 1010 


See also descriptive word index in the back of this Volume 
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VI. JUSTIFIABLE OR EXCUSABLE HOMICIDE— Continued 

B Self-Depfnse —Continued 

§ 128 - Retreat to wall—p 1012 

129 - Nature of attack—p 1013 

130 - Place of attack—p 1014 

131 Manner or means of repelling- attack—p 1018 

132 Pursuit of adversary—p 1020 

133 Renewal of conflict—p 1020 

134 Self-defense by or against particular persons—p 1021 

135 - Against third person—p 1021 

136 - Against two or more persons—p 1021 

137. - By or against officer or person making arrest—^p 1021 

138 - By i)upil against teacher—p 1026 

VII. INDICTMENT OR INFORMATION— p 1026 
A. For Homicide— p 1026 

§ 139 In general—p 1026 

140 Negativing defenses or statutory exceptions—p 1027 

141 Statutory provisions and forms—p 1028 

142 Time of offense—p 1030 

143 Place of offense—p 1032 

144 Description of accused—p 1032 

145 Description of person killed—p 1033 

146 Act or omission causing death—p 1035 

147 - Omission of duty or negligence—p 1036 

148 - In perpetration of another offense—p 1038 

149 - Assault and battery and infliction of mortal wound—p 1040 

150 - Manner and means of killing—p 1041 

151 - Description of mortal wound—p 1046 

152 Death—p 1047 

153 - Fact of death—p 1047 

154 - Connection with criminal act—p 1048 

155 - Time and place—p 1049 

156 Malice—p 1051 

157 Specific intent to kill—p 1054 

158 Deliberation and premeditation—p 10'i5 

159 Deliberate and jnemeditated design—p 1057 

160 Willfulness, unlawfulness, and feloniousness—p 1058 

161 Knowledge—]) 1060 

162 Designation of crime or degree—p 1061 

163 Manslaughter—p 1063 

B Assault with Inti nt to Murder or Kill— p 1064 
§ 164 Elements of offense in general—p 1064 

165 Time aiifl place of offense—p 1065 

166 Descnjilion of person assaulted—p 1066 

167 Assault and batterv—p 1066 

168 - Manner and means—p 1067 

169 - Wound or injury inflicted—p 1069 

170 Intent, malice, etc—p 1069 

171 - Grade or degree of offense had death ensued—p 1072 

172 Present ability to execute intent—p 1073 

See also descriptive word index in the back of this Volume 



40 C J. S HOMICIDE 

VII. INDICTMENT OR INFORMATION—Continuod 

C. Attempt, Threat, or Solicitation to Kill— p 1073 
§ 173. Attempt or solicitation—p 1073 
174 Threat—p 1074 

D Issuis, Proof, and Variance —p 1075 
§ 175 In general—p 1075 

176 Proof of distinct offense—p 1076 

177 Nature or degree of offense—p 1076 

178 Time and place—p 1077 

179 Description of person killed or assaulted—p 1078 

180 Indictments against several and for killing and assaults on several—^p 1080 

181 Liability as principal, abettor, or accessary—p 1080 

182 Manner and means—p 1081 

183 Wound or injury—p 1084 

184 Intent—p 1085 

VIIL EVIDENCE—p 108G 

A Phkrttmptions and Burden of Proof— p 1086 
^ 1(S5 In general—p 1086 

186 Cor]>us delicti—p 1086 

187 Intent—p 1088 

1S8 - Specific intent to kill—p 1088 

180 - Assault with intent to kill—p 1090 

190 - Manslaughter—]) 1091 

191 Malice—p 1091 

192 Dtliberation and premeditation—p 1091 

193 Matters of defense—p 1092 

p )4 - Insanity and intoxication—p 1094 

195 - Self-defense—p 1095 

196 - Accident—p 1097 

197 - Other ])articular matters of defense—p 1098 

198 Personal lelations —p 1098 

199 Giade or degree of offense—p 1098 

B Admissibility in General— p 1101 

5; 200 Statement of rule—p 1101 

201 Coipus delicti—p 1102 

202 Identity of deceased—p 1103 

203 Intent in general —p 1104 

204 Malice, deliberation, and premeditation—p 1106 

205 - Attending circumstances admissible—p 1106 

206 - Previous declaiatunis and threats by accused—p 1107 

207 - Threats by victim—p 1113 

Ji)8 - State of feeling between parties in general—p 1114 

209. - Difficulty between accused and third peison—p 1118 

210 - Difficulty between victim and third person—p 1119 

211. - Subsequent hostile acts and declarations by accused—j) 1120 

212 - Acts in preparation—j) 1120 

213 Commission of or participation in act by accused—p 1122 

214 - Ability and opportunity—p 1122 

See also descriptive word index in the back of this Volume 
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Vra. EVIDENCE—Continued 

B Admissibility in Generate—C ontinued 

§ 215. - Identity and presence of accused—p 1123 

216 - Participation with others—p 1127 

217 - Suicide—p 1129 

218 - Incriminating others in general—p 1130 

219 - Motive for others to commit crime—p 1132 

220 - Thrtdts, admissions, and confessions by others—p 1133 

221 Character and habits of accused—p 1133 

222 Character and habits of person killed or assaulted—p 1138 

223 Character and habits of third persons—p 1143 

224 Physical condition of parties—p 1144 

225 Surviving family of deceased—p 1146 

226 Personal relations of parties —p 1146 

227 Motive—p 1151 

228 - Quarrels and ill feeling—p 1156 

229 - Loss of affection feir sjKnist, infatuation with another—p 1160 

230 - Unlawful relations with deceased’s s|x)use—p 1161 

231 - Jealousy and unre(|uited love—p 1162 

232 - IVcuniary motive or hope of gain in general—p 1162 

233 - Robbery—p 116^ 

234 - Obtainment of property by grant, devise, or descent—p 1165 

2LS - Obtaining of proceeds of life insurance—p 1166 

236 Threats by accusetl—p 1167 

237 4'hrcats by person killed or assaulted—p 1169 

238 Threats by or against third person—p 1170 

239 bVcparations and jnevious attempts—p 1170 
2-10 Antecedent circumstances—p 1171 

241 - iVevious elifhculties—p 1176 

242 - Remoteness—j) 1178 

243 -- Declarations—j) 1178 

244 Contcmpe)rancous circumstjuices—p 1182 

245 - l*hysical and mental conditK)ns —p 1184 

246 - Declarations—p 1185 

247 Subsec|uent circurnst.ince s—p 118S 

248 -- ]Mi>sical and mental conditions—p 1188 

216 - TV)Sstssion of wea])ons and other objects—p 1192 

2S() - Possession of money eir })roperl\ of dece.ised—p 1193 

- I'light, avoid.Mice of airest, conce.dment, anel escape—p 1194 

2^2 - Declarations—p 119f> 

2^3 (ommissiem of or attemjit to commit f)tlu i offenses—p 1200 

254 Killing e)f person attempting arrest or office i making search —p 1200 

255 Neglige lice — j) 1201 

2^6 Extent eif injui> tiom assault with intent to kill—p 1201 
2^7 Cause of eleatb—p 1202 

2^8-Means or instininenls used—p 1205 

2s 9 Insanity—|) 1207 

260 Tntoxic.ition—p 1211 

261 Somnambulism ~p 1213 

262 ]\ission and provocation—p 1213 

26^ - Insults and elefamation—p 1214 

264 - Inhelelit} of husband or wife—p 1215 

265 - C oohng time’—p 1216 

See also descriptive word index in the back of this Volume 
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VIII. EVIDENCE—ContiniK'd 

B. Admissibility in General—C ontinued 

§ 266 Grade or degree of offense—1216 

267 Excuse or justification in general—p 1217 

268 - Unlawful character of act of deceased—p 1218 

269 - Exercise of authority or duty—p 1218 

270 - Prevention of commission of offense—p 1220 

271 Self-defense—p 1220 

272 - Character and habits of deceased—p 1221 

273 - Ch.iracter of defendant—p 1229 

274 - (Character of third persons—p 1229 

275 - Previous quarrels, ill feeling, or hostile acts—p 1230 

276 - Threats of deceased or person assaulted against defendant—p 1233 

277 - Threats of third persons against defendant—f) 1238 

278 - Imminence and apprehensum of danger—p 1239 

279 - Facts unknown to defendant—]) 1243 

280 - Other paiticular matters to sustain right—j) 1244 

281 - Particular evidence to rebut right—p 1245 

282 Defense of another—p 1246 

283 Defense against third person—p 1247 

284 Defense of habitation—p 1248 

285 Defense of property—p 1248 

C. Dying Declarations— p 1249 

§ 286 Definition—p 1249 

287 General rule as to admissibility—p 1250 

288 ( oiiditions essential to admissibility—p 1252 

289 - Declarant must be extremis—p 1252 

290 - Consciousness of, and belief in, imi)ending death—p 1253 

291, - Other conditions—p 1255 

292 Form of declaration and manner of communication—p 1256 

293 In what cases admissible—p 1258 

294 Mode of proof and use in evidence—p 1259 

295 - houndation or predicate—p 1259 

296 - Proof of oral declaration, si coiulary evidence of written declarations 

—p 1271 

297 - Compelling introduction —\) 1272 

298 Competency of declarations as evidence—p 1272 

299 - Conclusions and opinions—]> 1277 

300 - State of feeling between i>arties—p 1279 

301 - Vague, indefinite, or ine'omiiletc stalemeiits—p 1280 

302 - False or contradictor\ statements—]) 1281 

303 Declarant’s competency as witnesb—p 1281 

304 Weight as e vide nee—p 1282 

305 Impeachment—]> 1285 

306 Corroboration —p 1287 

D. Proceedings at iNQuii^sT—p 1287 

§ 307 Admissibility in general—p 1287 

308 Testimony and statements of accused—p 1287 

309 Testimony of witnesses—j) 1289 

310 Verdict—p 1289 

311 Method of proof—p 12^X) 

Se« also descriptive word index in the back of this Volume 

819 



HOMICIDE 

{§ 312 to End In Volnme 41 


40 C.J.S. 


VIII. EVIDENOE— Continued 

E Weight and Sufficiency 

§ 312 Corpus delicti 

313 Identity of deceased 

314 Time and place 

315 Intent 

316 Malice 

317 Premeditation and deliberation 

318 Motive 

319 Participation of accused in crime 

320 - Direct identification of accused 

321 - Circumstantial evidence 

322. - Participation in common desigfn and acccssaryship 

323 Commission of or attemjit to commit other offense 

324 Capacity to commit and responsibility 

325 Passion or piovocation 

326 Excuse and justification 

327 Dej^ree of homicide 

328 - Dejj^ree of mutder 

329 - Dtgree of manslaug:hter 

330 Assault with intent to kill or murder 

331 Attempt, thieats, oi solicitation to kill or commit murder 

IX. TRIAL 

A In Gknekal 

5; 332 Preliminary pioceedinpfs 

333 Course and conduct of tiial in g^eneral 

334 View of ])lace of homicide 

335 Examination and exhumation of liody of deceased 

336 Presence and use of persons or articles not iiitioduccd in evidence 

337 Reception of evidence 

B. Quintions of Law and Pact 


S 338 

In general 


339 

Corims delicti 


340 

Intent, malice, dclibcTation, and 

motive 

341 

Dc fenscs 


342 

- Eveuse or justification m 

geiiei .il 

343 

-Exeicise or resls^lnce of authoi ity or duty 

344 

- Self-defense 


34S 

- Detense of another 


340 

- Defense of habitation 


347 

- Defense of j)TO]>erty 


348 

- Tassion <ind provocation 


34 > 

- Insanity or intoxication 


^SO 

- Accident or misfortune 


3S1 

Principals and accessaries 


352 

Giade or degne of offense and 

extent of punishment 

353 

Miscellaneous questions 



C Instruotions 

§ 354 Nature and elements of offense 
355 - Corjius delicti 

Sea also descriptive word index in the back of this Volume 
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I HOMICIDE IN OENEBAL 


§ 1 


§ 1. Definitions and Classification 

Homicide n the killing of a human being. Some au¬ 
thorities limit the definition to a killing by another per¬ 
son, but others hold that it Includes suicide and involun¬ 
tary manslaughter committed by a corporation. Homi¬ 
cide may be hospiticide, hosticide, infanticide, regicide, 
pr the like, depending on who the victim is. 

Homicide has been defined as the killing of any 
luiman being^ by a human being “ While the term 
ii> frefjuently defined as the killing of one human 
being by “another” human being,^ it has been held 
that this definition is not entirely accurate or com¬ 


prehensive^ in so far as it excludes suicide^ or cases 
of involuntary manslaughter by a corporation ag¬ 
gregate.® flomicide is sometimes defined by stat¬ 
ute 7 

Homicide may be lawful as well as unlawful,® 
intentional or unintentional,^ felonious or non feloni¬ 
ous Felonious or unlawful homicide is the kill¬ 
ing of a human be.ng without legal justification or 
excuse,a killing committed intentionally, mali¬ 
ciously, or negligently,^- and is either murder or 
manslaughter^^ Non felonious homicide is either 


1. Tex—CJreat Southern Life Ins 
Co V Akins, Civ App , 105 S W 2d 
002, error refused 

Wis—FofcU r V State. 196 NW 223 
234, 182 Wis 298, citing Corpus 

Juris. 

29 C J p 1049 note 1 

Intention to kill the victim is not 
an rasential of homicide in its or- 
dinarv and usuallv accepted meaning 
—United T^ife fr Ac,tidc*nt Ins Co v 
Vrostic, 182 A 421, 169 Md .53,5 
Peath necessary 

Striking of fatal blow does not 
alone* constitute homicide, which ip 
not complete until death o( victim 
—Alderson v State, 11.5 NE 572, 1 96 
Ind 22 

ft. Mich — IN'ople v Austin, 192 NW 
590 221 Mich 615 

3. Ajriz —'St ite v I’once, 12 i T’ 2d 

513 59 Ar\/ I5S—Kinsey v St itc 

65 P 2d 1141 49 An/ 201 

Uolo -Leopold V IVoph*, 95 P 2d 811 
105 Polo 14 7 

D«‘l—.'State \ Tae, 171 A 19.5, 6 WW 
IT.irr 11 

Mo—Stale* V (Hover, 50 S W 2d 1049, 
1055, {JO Mo 709, citing Corpus Ju¬ 
ris. 

Mont — St it» V Uha\ ez. 2S1 P 352, 
S,5 Mont 511 

NY- TN'oplc* V Me MuH V, 219 N T S 
293. 29 1, 128 Mis. 313 
Rl—lU.sck V Massachusetts Acci¬ 
dent Co, 189 \ 2 4, 57 III 2 57, 

citing Corpus Juris. 

29 C .1 p 1019 note 2 

“Homic'ide IS the sla\ing of one 
human ht'ing bv the act preu iirenic rit. 
1)1 omission of anolhcT ’’—State v 
Trent 252 P 975 ‘>77, 122 Or 44 1, 

icluariiig denied 2.59 I’ 89 5, 1 22 Oi 
414 

4. HI —Rltick V Mass.ic husc tts Ac- 
cidc'nt To 189 A 3, 57 R1 2 }7 

5. N 1 — State V Lehigh Valley R 
Co, 10 1 A 685, ‘>0 NT ll^aw 372 
“llorriuidc IS a conipit hensivf word 

yyhich nicMns .uiv killing of a hum m 
being, wdielhei bv hi.s own net or bv 
the ac t of another ”—Ziolkowski v 
Continental Casualty Co, 263 111 App 
SI. 13 


6. NJ—State v Lehigh Valley R 
Co. 103 A 685 90 N J T.aw 372 

Homicide hv corporation see Corpo¬ 
rations 5 1364 b 

7. XTuider O^orgla statutes homicide 
IS the* killing of a human being of 
any age or sex—Dalv v Stoddard. 66 
Ca 145—29 CJ p 1049 note 1 [cl 

TTnder New York statutes homicide 
IS the killing of one human being by 
the act. procurennnl or cinnssion of 
anolhei —-Pe'oplc v Roc hostel R it 
Light Co . 88 N K 22, 195 N Y 102 
107 l.n Am SR 779, 21 L R A ,N S , 
998, 16 AnnCas 837—29 C J p 1019 
note 2 la] 

Under Texas statutes homicide is 
the destruction of the life of one hu¬ 
man being bv the act agenev, pro- 
eurc'ment, or culpable omission of an- 
e>th^r—Cic.it Southern Life Ins Co 
\ Akins, (’’ivApp, 105 S W 2d 902 
erior T«‘fused—Whitc'side v State, 12 
SW2d 218, 220, 111 Tex (V 116 

8 Anz—State v Ponce, 124 P 2d 
513, 59 Aiiz 158 

Leopold V I’cople, 95 P 2d 
811 105 Colo 147 

N Y —People V McMurtv, 219 N Y S 
293, 1 28 Mise in 

R 1 —Rlack V Massachusetts Acci- 
de>n1 (^) , 189 A 3, 1, 57 KT 237, 
citing Corpus Juris. 

29 C I p 1049 note 4 

"There is no such offense as hom¬ 
icide It IS a geneTit teim ni.ule to 
ai)t)ly to acts which art not offenses, 
as well as to those which ha\t ])een 
defined and denouiietd as pen.al of- 
Jenses hy the statute"—Whilesidt \ 
Split 12 S VV 2d 218, 221, 111 Tt x Ci 
116 

"It [homicide 1 does not nt‘eessarily 
impoif a crime, but includes also 
those eases in which the ]nw' Justi¬ 
fies or c'xc'usf's the faking of human 
life’’—Ziolkow^ski V Continental Ca'-- 
ualtv Co, 261 111 At)i> 31, 4 3 

9. Tex- (.re‘at Southern Life Ins 
("o V Akin.s, Civ App , 105 S AV 2d 
902, eiror lefused 

Willful killing’ 

"An inttntional killing is a wilful 
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killing"—State v Holland, 6 S E 2d 
217, 220, 216 NC 610 

10 . Me—State v Pudge, 137 A 244, 
126 Me 223, 61 A I. R 241 

Mich—People V Austin, 192 NW 
590, 221 Mich 635 

R1—Black V Massachusetts At e i- 
dent (N) . 189 A 3, 4, 57 RT 237. 
citing Corpus Juris. 

29 CJ p 104 9 note 5 

11. La -State v Plumlec, 149 So 
125. 177 La 687 

NY—IVopb* V Angelo, 159 NE 394, 
246 NY 451, aflliming 221 N YS 
47, 219 App Div 646, reveising 214 
N Y S 499 126 Mist 448 
29 C J p 1049 note 11 
Similar definitions 

(1) One who in furtherance of a 
fixed design kills anolhei m cold 
blood IS guilty of a felonious killing 
In f.i(t any intentional killing with¬ 
out just cause* (‘xc use or justification 
IS felonious"—Slate v Holland, 6 
S E 2d 217, 220, 216 N C 610 

(2) A felonious homicide occurs 
W'herc, without lt‘gal e‘\(use, one 
lakes the life of anejthe r human 
being purposely, or uninlentie»ncill\ 
while needlt ssl> doing anyihing in 
its nature dang«*rous to life*, or wht*re 
one causes dtath hy neglecting a 
duty imposed t*ither by law oi bv con¬ 
tract, or in the course of committing 
a (Time* or even a civil wrong—Neus- 
l)aum V State. 113 A 872, 156 Md 
ll'> 

Culpable homicide includes any 
homicide from the \eiy lowest cul¬ 
pability up to the yery veige of niui- 
dt r—\rkley K p 72 

12. I’a—Common we*a]lh v IrelancJ 
27 A 2d 746, 7 48, 149 Pa Supei 298 

Tex-—Cifat Southern Lile Ins Co 
V Akins, Civ App , 105 S W 2d 902 
901 e*rior refused 

13 Cal —T^'ople* v Bird, 300 1* 23 

212 Cal 632 

Del-State V Lecr, 171 A 195, 6 W 
Wllaii 11 

Iowa—State V Johnson 264 NW 
596, 221 Iowa 8 

Me—Stale \ Budge, 137 A 244, 126 
Me 223, 53 A L R 241 
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justifiable or excusable 

Ilomxcidio proditono means treacherous homi¬ 
cide 

Pratricuic means the killing of a brother or sis¬ 
ter, also one who commits such offense^® 

Hospituxdc means the killing of one’s guest or 
host, also one who commits such offense 

fTos'ficidc means one who kills an enemy, also 
the act or offense of so doing 

Infanticide means the murder or killing of an in¬ 
fant soon after its birth, also one who commits 
such ofiFfiisc^^ 

Inf antic idto, in Spanish law, means the death by 
violence of a child under seven 

Matitictdc means the killing of a husband by his 
wife, also a woman who kills her husband 

Matricide means the crime of killing one's moth¬ 
er. also oiH who crimmits such offense ““ 

Parricide is the offense of killing one’s ancestor 
or other close relative, such as one’s father, moth¬ 
er, brother, sister, or child, also the person who 
commits such offense 

Patricide means the offense of killing one’s fa¬ 
ther, also one who commits such offense 

Regicide means the murder of a sovereign, also 
the person who commits such murder The term 
has also been applied to a membei of the court of 
])arlianient that in 1649 sentenced Charles 1 to 
death 

Soraricide means the killing or murder of a sis- 
tci , also one who murders his sister 


Uxoricide means the killing of a wife by her hus¬ 
band, also one who murders his wife 

§ 2, Persons Subject of Homicide 

a. In general 
b Unborn child 

a. In General 

Any living human being may be the subject of a 
felonious homicide, even though wounded or Incurably 
diseased 

Any human being may be the subject of a feloni¬ 
ous homicide, including an idiot or lunatic,2*^ a crim¬ 
inal,an alien enemy confined in prison,an un¬ 
chaste wife,*^- a bad, rpiarrclsome, or brutal man,^^ 
a slave, sec the C J S title Slaves § 8, also 58 C J 
p 759 notes 88, 8Q, and 29 C J p 1049 note 20, or an 
Indian, see the CJ S title Indians § 75, also 29 
C J p 1049 note 21 

Pei son already mortally wounded or dead A 
person ceases to be a human being at death, and no 
injury to a corpse can be homicide,*^'* but the er¬ 
roneous belief of a murderer that his victim was 
already dead is immaterial 

Person vncuiablv diseas'cd A person may be the 
subject of homicide, although affected with an in¬ 
curable disease which w'ould have in all probability 
caused his death within a short time 

b. Unborn Child 

At common law an unborn child is not the subject 
of a homicide Although the infant ordinarily must have 
an independent existence, the presence or absence of 
respiration is not conclusive, and there is a conflict of 
authority as to the necessity of the umbilical cord being 
severed 


Muh—reople v Austin, 192 N W 
590, 221 Mich 615 

“Manslaughter’' defined see infra ^ 
37 

“Murd(r’’ defined see infra fi 13 

Corpus Juris cited in connedion 
with holding that murder and nian- 
slauphler aie felonies at common 
lav\ —State v (Jlo\d 84 1’2d 966, 

969, 148 Kan 706 

14. NY—People v M<Murty, 219 
N Y S 293, ms Mis< 333 

29 C J p 1049 noli 6 

What constitutes justifiable or ex- 
cusabli hoiniiide st e infra § 97 

15. Escrii he Diet lonario. 

16. Hlnik 1. D 

17. Black D D 
la Black L.D 
19. Hlai k D D 

31 P J p 977 note 94 
“Fi'tieidi’’ defined see 36 C J S p 
732 


21. Webster New Ini D. 

22. Abbott DD 

23. Bouvier L, D—^Webster New Ini 
1 ) 

“A strangrer who participates In the 
perpetration of parricide is not kuH- 
t\ of parricide but only of murder or 
htimicide according: to the laitois 
prestmt in the offense ’’—People v 
Patriiio, 46 Philippine 875, 879 

24. Black LD 

25. Black DD 

26 English T> 

27 Black L.D 

28. Black D I> 

29. Miss —State v Jbnes, 1 Miss 
83 

Tex -T^crrvman v State, 36 Tex 321 

30. Tex—Rve v Slate, 8 Tex App 
153 

29 C.1 p 1050 note 26 

Killing: of convict see Convicts 5 2 

31. Minn—State v Gut, 13 Minn 
341. 


32. Mo -—Slate v Burns, 49 S W 

1005 148 Mo 167 71 Am S R 588 

2 9 C J p 1 04 9 note 24 

Provocation reducing offense to man¬ 
slaughter see infra 1} 49 

33. Or —State v Morey, 36 P C55, 
36 P 573, 25 Or 241 

29 CJ p 1050 note 25 

34. Ky— Jackson V Commonwealth, 
38 SW 432. 1091, 100 Ky 239, 66 
Am S K 336 

29 C J p 1050 note 39 

Act of .accused as cause of death see 
Ultra § 1 1 

Otienses as to dead bodies see Dead 
Bodies § 10 

35. Ky —Jackson v Commonwealth, 
supra 

29 C J p 1050 note 40 

36 Cal —People v Banagan, 22 P 
482, 81 Cal 142 

29 C J p 1050 note 42 

Enfeebled condition of victim aa 
cuntr iliuting cause of death see in¬ 
fra § 11. 


20 . Esi riche Diccionario. 
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An infant may be the subject of homicide, ^7 but 
at common law, and except as the statutes may oth¬ 
erwise provide, it is necessary that the child be 
fully born,^® and have an existence independent of 
Its mother, and derive none of its power of living^ 
through any connection with her ^9 By statute, 
however, the killing of an unborn child is some¬ 
times made manslaughter, sec infra § 38, either in 
the first degree, see infra § 65, or in the second de¬ 
gree, sec infra § 66 

Ordinarily a child becomes fully born so as to be 
a subject of homicide when the body of the child 
has been completely delivered and an independent 
circulation established According to some au¬ 
thorities the umbilical cord must have been sev- 
ered,^^ but according to others this is not neces¬ 
sary If the child IS born alive it may be the sub¬ 
ject of homicide although its death was caused by 
injuries inflicted before its birth ^3 

Respiration Ordinarily independent life may be 
shown by the fact that the child has breathed'*^ 
This test IS not infallible, however,and the fact 
that the child has breathed is not conclusive of in¬ 
dependent life since children sometimes lireathc 
before complete delivery and while jilacental circula¬ 
tion IS still going on,^^ nor is the fact that the child 
has not breathed conclusive of an absence of inde¬ 
pendent life, since indcpciuknt life may exist mo¬ 
mentarily before pciceptible biealhing begins ^7 

§ 3. Capacity and Responsibility 

One who was unconscious at the time of committing 
a homicide and who did not know what he was doing is 
not criminally responsible therefor 

The capacity and responsibility for crimes in gdi- 
eral arc considered in Cnmiiicd L.iw § 55 The re¬ 


§ 4 

sponsibility of infants for crimes is discussed in the 
CJS title Infants §§ 93-96, also 31 CJ p 1094 
note 76-p 1101 note 43; that of a married woman 
for her own crimes in the CJS title Husband and 
Wife §§ 221, 222, also 30 C J p 790 note 13-p 794 
note 67, and that of a corporation for homicide in 
Corporations § 1364 b 

If accused was temporarily unconscious so as not 
to know what he was doing when he committed the 
homicide he is not criminally responsible.^® 

§ 4. - Insanity 

a In general 

b Time of insanity 

c. Knowledge of right and wrong 

d. Uncontrollable action, irresistible im¬ 

pulse 

e. Insane delusions and partial insanity 

f. Anger and emotional insanity 

a. In General 

insanity of the sufficient degree constitutes a defense 
to homicide, from whatever cause it originated, but the 
authorities are in conflict on the question whether men¬ 
tal incapacity can be such as to require acquittai of a 
higher grade of homicide and at the same time permit 
conviction of a iower degree 

One who is so insam, at the time of the commis¬ 
sion of a homicide, as to be incapidile of acting with 
criminal intent cannot be held criminally rts])onsi- 
ble for his act,'^'^ and a statute jiroviding that the 
insanity of accused at the time of the commission 
of a homicide shall not be a defense against an in¬ 
dictment for murder has been held unconstitution¬ 
al It has been s.ud that insanity on the part of 
the jierson committing a homicide docs not in an> 
degree alter the nature of the homicide as an un- 


37. Tt X—Ptrrvman v Stalf, *16 
T(‘x ILM 

38 Ca—I’asslpv v State, 21 S E 2d 
2.'i0, 1S4 (la 127- Shidd v Stilt, 
171 SE 8 17, 848, 178 Ga f.T) 5, 

citing Corpus Juris. 

K\ -Jackson \ e^»mmo^w oalth, 90 
SW2d 11)14, 1015 265 Ky 295 

citing Corpus Juris. 

29 C J p 1050 notes J8, 29 
Quick child 

At common l.iw it was not homi¬ 
cide to kill an unborn < hild evt n 
after it had (iiinkfiicd 
Mass—('ommonv\ ( alth a Parker, 9 
Mete 261, 43 Am D IK) 

N J —State V Cooper, 22 N I l^aw 
52, 51 Am D 248 
Reasonable creature In beingr 

Under statutes requiring the victim 
to be a reasonable creature in be¬ 
ing, the child must have been born 
alive - Moigan v Stale, 256 S W 433, 
148 Tenn 417. 


39. K^ —l.iikson v ("ommonweallb, 
K) S W 2d ion 1015, 265 K\ 2‘)5, 
( 1 1 1 n ^ Coriins Jnris. 

Tcnn—Morgan v Statt*, 256 SW 
411 414 148 Tf nn 417, citing 

Coiims Juris 

20 (' J p 10,50 note 32 

40. Tenn—Moigan \ Stale supra, 
tiling Corpus Juris. 

20 r 7 p 1050 note 31 

41. Tenn—Morg.in \ Stale, 256 S 
W 42 I. 1 18 Ti nn 417 

20 G J p JOTiO note 11 

42. Kv — latkson \ Commonwealth, 
06 SWJd 101 1, 1015, 265 K> 205, 
tiling Corpus Juris. 

20 C J p 1050 not* 34 

43. Tenn -Morgan v State, 256 S 
W 411 IIS Tenn 417 

20 (^J p 1050 note 37 

44. Tenn—Morgan v State, supra 

45. Tenn—Morgan v State, supra 

46. Ky —Jackson v Commonwealth, 

825 


96 SWL’d n)l4 1015 265 Kv 295, 
tiling Corpus Juris. 

Tenn—Moigan \ Slate, 256 S AV 
4 n, 4 51 118 Ttnn 417, citing 

Corpus Juris 

JO GJ p lo.K) note 15 

47. Ttnn--Morgan \ Stale supra, 
< I ting Corpus Juris. 

29 G.l p 10 50 note 36 

48. Kv—Newsume v Common- 

wtalth, 154 S W 2d 737 287 Ky 

64 0 

20 G J p 1056 note 88 

49. (\il —]*eople V I^eong Fook, 273 
I* 770, 206 (^il 64 

20 G J p 1050 note 17 

Ins.initv as defense against 

Charge of assault with intent to 
kill see infra 88 
Prosecutions generally see Crim 
inal Law § 56 

50. Miss—Sinclair v State. 132 So 
581, 161 Miss 142, 74 A L R 241 
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lawful act, but merely prevents punishment of the 
slayer 

The insanity required to exempt one from crim¬ 
inal responsibilit} for a homicide must be in the 
nature of a mental disease,and cannot consist in 
mere stupidity or weakness of mind, or mere men¬ 
tal depravity or so-called moral insanity,at least 
if the slayer was aware of the nature and quality 
of his act, as discussed infra subdivision c of this 
section 

Degree or grade of homicide It has been held 
by some authoiitics that insanity cannot be present¬ 
ed for the purpose of reducing the degree or grade 
of a homicide, that it must be such as to warrant 
acquittal of any degree or grade, and that it can¬ 
not be of such nature as to warrant acquittal of a 
higher degree or grade of homicide and at the 
same time permit conviction of a lower degree or 
grade According to other authorities, howxver, 
the mental im])airment of accused may be such as 
not entirely to relieve him of criminal responsibil¬ 
ity and still such as to render him incapable of de¬ 
liberation and premeditation, or of forming a par¬ 
ticular intent, constituting a necessaiy element of 
a highei degiee or grade of homicide and, as 
shown infra subdivision d of this section, it has 
bteii held that an irresistible impulse may reduct 
the offense to the grade of manslaughter 

Cause of insanity One who is legally insaiit has 
been held exempt from criminal responsibility for 
homicide regardless of the cause of his condition,*'’'^ 
as where liis insanity was brought abciiit by his con¬ 


tinued use of intoxicating liquors, as discussed in¬ 
fra § 5 d, o- by his own fault in yielding to anger 
or passion but, as shown infra subdivision f of 
this section, a state of frenzy produced by anger or 
similar passion docs not of itself constitute legal 
insanity 

Somnambidimi has been classed with insanity as 
a defense and held not to constitute a defense other 
than that embraced in a plea of insanity,^^ and the 
responsibility of one who at the time of the com¬ 
mission of a homicide acted under the influence of 
such affliction is governed by the same rules as 
those which govern the responsibility of persons 
whose minds are impaired by mental disease 

In Neza Hampshire the existence of any definite 
test of insanity is denied, and it is held that the en¬ 
tire question of responsibility where the defense is 
insanity is one of fact, namely, whether accused 
had a mental disease having the effect of prevent¬ 
ing the formation or entertainment of a criminal in¬ 
tent 

b. Time of Insanity 

To constitute a defense, insanity must have existed 
at the time of the commission of the homicide, but if 
It did this IS sufficient notwithstanding the accused was 
not insane for a long period and had lucid intervals at 
other times 

To rtbevc oiu fiom responsibilitv for a homicide 
It must ajitiear that hi was insam it tlu tiniL of its 
commission, and not meidy prior oi subsequent 
tlnieto^*- Thus oul who suffers from intirmit- 
tiTil insanity is fully rcsiionsiblc fni a homicide 
tommitted during a luiid interval,although if 


51. 

Cal - 

—Pt oph 

V Leonp Fook 272 

P 

770 

20b (Ml 

64 

52. 

Ma 

— Kilp.itritk V Slate, 101 


So cr>r., 21 s Ain ir.s 

J'l C 7 p 1051 nol( 5S 

53 (J i - (Joo'-hv V Stnti, 112 RK 
4 07, 151 Ca 4‘16 

I'M C 7 p 1051 nolo no 

54 Al.i — McOininK Rtatr, 716 So 

'11.0 2 17 \1 i 257- Kilpntruk v 

Stnto 101 So (.56 212 Ala ‘15S 

(\»1 r(i»pl« \ Kront ti 87 1'2d 1014, 
12 r,il 2(1 720 — l‘(oplp V I)on( Kan, 
MO r 2d S5l., 22 l''alApp2d 710 
L'M r I p 1050 note S7 
M(nlal d«pravit\ ot moial insaiiilv 
K<n(Tf»ll> (' CnminHl ],.a\\ § to 

55. ("nl— I’(o7>lt V Trodif 27.1 1* 
707 20b (Ml 25 app(Hl disnusstd 

and ((Ttioiaii dtiind Ti o( h(' v 
l*(()pl(* ut SlMti <)1 dtihloinni, 50 
St’l S7, 2S0 li S 521, 74 M Kd 502 
Pa—Cornmon^voalIh v Siolt, 14 Pa 
Hist dt Po IMl 
2M I p 1051 nott 4M 
Irisamn 'is nllKliriK Kradt' or di^rco 
of off( nse Kom rally set* Criminal 
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the homicide was committed during^ an insane inter¬ 
val he IS not responsible if the insanity was then 
of the deg^rce that would be recog^nized as a g^round 
for acquittal if the insanity were habitual In 
other words, however sane one may have been at 
all other times, if he was actually insane at the 
time he committed the homicide he is not responsi¬ 
ble His insanity need not have existed for any 
definite period, it is essential only that it existed 
at the precise moment when the homicide was com¬ 
mitted The fact that accused has, prior to the 
commission of the homicide, been adjudg^cd insane, 
and has not been discharg^ed as cured or adjudged 
to have been restored, is not conclusive of his state 
of miiul at the time of the commission of the homi¬ 
cide 6*^ 

c. Knowledge of Right and Wrong 

Ability of the accused to distinguish right from 
wrong with respect to the homicide and to know the 
nature of the act is the most frequently* applied test of 
sanity One who has such ability may be respon-sible 
although he is in some other respects abnormal 


The lest of mental capacity most frequently em¬ 
ployed in determining the criminal responsibility 
of accused for homicide is the capacity to distin¬ 
guish right from wrong as applied to the particular 
act, and to understand the nature, quality, and con¬ 
sequences of such act Thus all of the courts are 
agreed that one who at the time of the commission 
of a homicide, by reason of mental disease, was in¬ 
capable of knowing the nature and the quality of 
his act, or that the act was wrong, is not crim¬ 
inally responsible,^*^ and, except in jurisdictions 
where inca])acity by reason of mental disease to 
control one’s action is recognized as a defense, see 
infra subdivision d of this section, it is generally 
considered that one uho knows the nature and qual¬ 
ity of his act and that it is wrong is criminally re- 
sjjonsible In jurisdictions in which the ability to 
distinguish between right and wrong is the lest of 
insanity, one who is able so to distinguish is rc- 
sjionsible notwithstanding he has a low intelligence 
(juotient and a mental age far below his actual 
age,*^! or is weak-minded oi feeble-minded,^2 or 
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suffers from some nervous disorder,'^® or has some 
mental defect which makes him more liable to yield 
to passion than if he were mentally sound,or is 
otherwise mentally abnormal or defective 

d. Uncontrollable Action; Irresistible Impulse 

In some Jurisdictions, to render one suffering from 
mentai disease responsible for homicide, he must have 
had the ability not only to distinguish right from wrong, 
but also to choose between them; but in other jurisdic¬ 
tions this doctrine does not obtain. 

In many jurisdictions it is held that, althoug^h one 
committing a homicide had the capacity to distin¬ 
guish between right and wrong as to his act, still 
he IS not responsible if, by reason of mental disease 
he could not control his conduct, the view of these 
authorities being that the slayer is responsible if, 
and only if, he can choose between right and wrong 
m addition to being able to distinguish between 
them In other jurisdictions, however, it is held 
that the irresistibU or uncontrollable impulse doc¬ 
trine docs not prevail,'^'^ or at least is not available 
as a complete defense,although it may reduce the 
ofTensc to the grade of manslaiightei and it is 
held that one who at the time of the commission 
of a homicide had sufiicunt mental capacity to know 
that his act w'as wrong is criminally resjionsible al¬ 
though his act was caused b\ an insane irresistible 
impulse and particularly is it held that a tier- 
son cajiahk of knowing the wTongfiilness of his acts 
at the time of the commission of a homicide is not 
excused fiom ci iminal restionsibilily, even though 


he acted under the influence of an irresistible im¬ 
pulse produced by mental disease, in jurisdictions 
where there are statutory provisions to the effect 
that one is not excused from criminal responsibility 
on the ground of insanity, except where at the time 
of the commission of the alleged criminal act he 
had not sufficient mental capacity to know that his 
act was wrong The courts are agreed that one 
who acted under the influence of an irresistible im¬ 
pulse produced by disease of the mind is not crim¬ 
inally responsible for a homicide, if, at the time of 
the commission of the act, such disease was suffi¬ 
cient to render him incapable of understanding the 
nature of his act or that it was wrong.®2 Xq ex¬ 
cuse homicide the irresistible impulse must have 
been induced by a mental disease,and not have 
resulted from mere moral obliquity or wicked pro¬ 
pensities and habits 

e. Insane Delusions and Partial Insanity 

An insane delusion, to excuse homicide, must be 
connected with the homicide, and one who is sane with 
respect to the homicide is not excused by the fact that 
as to other matters he Is insane One suffering from 
insane delusions is not responsible, as a general rule, 
if the facts imagined would have excused the homicide, 
but the authorities conflict on whether he is responsible 
where the imagined facts, if true, would not have been 
an excuse 

T^artiril insanity or insane delusion or hallucina¬ 
tion is not sufficient of itself to avoid criminal re- 
spoiisibilit> for homicide there must be a con¬ 
nection between the homicide and iht peculiar de¬ 
lusion under which accused was laboring,^® and one 
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who at the time of the commission of a homicide 
understood the nature and character of his act, and 
Its consequences, knew that it was wrong, and was 
not impelled to its commission by an insane irre¬ 
sistible impulse, is not relieved from criminal re¬ 
sponsibility by the fact that, as to other subjects, he 
may have been insane 

With respect to the question whether the homi¬ 
cide would have been justified or excusable had the 
facts with respect to which the delusion exists been 
real, the courts are agreed that one who at the 
time of the commission of a homicide was partially 
insane, that is, subject to delusions as to some mat¬ 
ters, but in other respects sane, is not criminally 
responsible if the homicide would have b^en ex¬ 
cusable or justifiable were the facts such as his 
delusion lead him to believe The authorities are 
not agreed, however, as to the rule in cases where 
the delusion, even if true, would not pistify or ex¬ 
cuse the homicide According to some authorities 
the slayer is responsible where the imagined facts, 
if real, are not such as would justify or excuse the 
homicide other authorities adopt this rule with 
the proviso that the delusion must not be such as 
to render accused unable to distinguish between 
right and wrong,^® and hold that an insane delusion 
which so corrupts the mental processes as to inca¬ 
pacitate the slayer from distinguishing between 
right and wrong with respect to the act constitutes 
a defense, although the imagined stale of facts, if 
real, would not have justified a sane man in doing 


the same act Further, there is considerable au¬ 
thority to the effect that cases of partial insanity 
are to be governed by the same rules that govern 
general insanity, and that the test to be applied is 
whether, as to the particular act in question, ac¬ 
cused was capable of knowing right from wrong, **2 
or, in those jurisdictions wherein the doctrine of 
insane irresistible impulse is accepted, see supra sub¬ 
division d of this section, whether he was capable 
of knowing right from wrong and of exercising the 
power to choose between them as to the particular 
act 

An insane delusion must be distinguished from 
the erroneous conclusion of a sane mind, which is 
no defense Tt has been held that an insane delu¬ 
sion which does not entirely relieve accused from 
criminal responsibility may nevertheless create such 
passion and agitation as to warrant conviction for 
manslaughter only, and not for murder 

f. Anger and Emotional Insanity 

Emotional fienzy which rs unassociated with mental 
disease, such as anger, jealousy, or the like, does not 
excuse homicide 

Emotional insanity which is not associated with 
mental disease does not absolve the jierson afflicted 
therewith of responsibility for homicide Thus, 
if there is no mental disease, one who commits a 
homicide in a frenzy pioduced b\ anger, jealousy, 
or other like passion, although he may In unable to 
control himself, is fully responsible for the homi¬ 
cide,particularly under statutes in effect so pro- 
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§ 5. - Intoxication 

a Tn general 
b Homicuks requiring intent, delibera¬ 
tion, or ])reme(lit<ition 
c Involuntary intoxication 
d Intoxication coupled with insanity, 
delirium tremens 

a. In General 

The general rule is well settled that Intoxication does 
not excuse a homicide for which no specific intent or 
malice is required, such as manslaughter or murder in 
the second degree. It may, however, according to :some 
authorities, negative malice, or show that the homicide 
was committed as a result of provocation rather than 
of malice 

At common law intoxication was no defense to 
homicide, particularly a homicide committed under 
such ciicumstances that malice would be inferred 
or imputed to the iierpclrator if he had been sobei 
at the time of the killing, and it could neither jus¬ 
tify an .icquittal noi rtducc cornmon-law murder to 


manslaughter In accord with this doctrine the 
general rule is now well settled that if, the other 
attendant facts afford neither justification, excuse, 
nor mitigation, the mere fact of voluntary intoxi¬ 
cation does not of itself excuse a homicide^ for 
which no specific intent or malice is required,^ or 
reduce the degree or grade of a homicide which 
would otherwise be murder^ in the first degree ^ 
Particularly will intoxication not reduce the degree 
of murder where the distinction between a higher 
and lower degree of murder is made to depend, not 
on the intent, but on the manner in which the crime 
IS committed, or the attending circumstances Nev¬ 
ertheless, while voluntary intoxication does not ex¬ 
cuse a homicide, it is generally held that the fact of 
drunkenness, although voluntary, may be consid¬ 
ered in determining whether accused jiossessed the 
specific intent to kill or other mental state required 
to constitute a particular grade of homicide, see in¬ 
fra subdivision b of this section; and, as shown 
infra subdivision d of this section, a settled or per¬ 
manent insanity resuUing fiom continued intoxica¬ 
tion constitutes a defense to the samt extent as in- 
s.inity produced by any other cause 
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According to the weight of authority, the fact 
that one, by reason of his previous habits, had dip¬ 
somania or such an appetite for intoxicating liquor 
as amounts to a disease overcoming his will and im¬ 
pelling him to drink is no excuse for a homicide 
committed while he was intoxicated 6 The fact 
that by reason of constitutional infirmity, prior ac¬ 
cident, or other cause one is more susceptible to the 
influence of intoxicating liquor than other men does 
not excuse him from criminal responsibility for a 
homicide committed under the influence of intoxica¬ 
tion, if he has legal memory and discretion when 
sober and, knowing of the infirmity, voluntarily be¬ 
comes intoxicated 7 The fact that one committing 
a homicide was voluntarily intoxicated at the time 
of Its commission does not aggravate the offense,^ 
although there are expressions in some of the earli¬ 
er cases indicating that the rule at common law was 
formerly otherwise ® 

.Is defense to minder in the second degree Vol¬ 
untary intoxication does not constitute a defense to 
a charge of murder in the second degree, or reduce 
murder m the second decree to manslaughter, at 
least 111 iiinsdictions whete intent to kill is not an 
tssenti.il clement of murder in the second degree, 
or, as the rule is sometimes expiessed, as between 
murder in the second degree and manslaughter, 
drunkenness forms no legitimate matter of iijt|nirv 
Voluntary intoxication does not of itself negative 

6 . Ne:- StHt^ V Potts. 6 SE 
mo NC’ '157 

JO r J p lor.s note M‘) 

T>ips()rTi initi }is 

E\f usf fin (rmu renernlly 
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Question t oi Ihta e in/ra 

7 . (l.i—("hone \ Slate, Tl (J i 
'VP —Stall V Wilson, 10 SE 

104 N r S(,S 

8 . \\ Va—State v Cross, LM 
000. 42 AVVm jm 

20 r J p HH, I not( 47 
Int oxn a t ion .is 

Allcitui^ mitigation of pniiistiniLnl 
s( e jn1 ra t? 4 5.5 

atin^; oi TUiti^atinK oflt us¬ 
es KtntTallv set Criminal Paw § 

(.7 

9. N Y—People v Eastwood, 14 N 

y r)«)j 

20 (".1 p lObT not( 4S 

10 . Ark Itall.ntint v State, 12 J 
S W Jd {SI los Aik 1057—Holland 
^ State 210 SW .501 1.5S Ark 37 

IK" Ilistiop ^ II S, 107 F2el 207 
71 App l>r 132 

N JVl —State v Aragon 292 P 225, 

25 N M 10S 

NC—Stall' V Alston 1S6 SE 254 
210 N C" J5S 

Intent to kill as edement of murder 
in feeeond dtgiee seo inlra & 35 


the malice required to constitute murder in ihe sec¬ 
ond degree and thereby reduce murder in the sec¬ 
ond degree to voluntary manslaughter.^^ fact 

that ovenndulgence in alcoholic liquors has so af¬ 
fected one's judgment and intelligence as to cause 
him to be utterly reckless in doing acts endanger¬ 
ing life does not reduce the grade of offense from 
murder in the second degree to manslaughter.^^ 
As defence to charge of manslaughter At the 
utmost intoxication only extenuates a homicide from 
murder to manslaughter,except as it may have re¬ 
sulted in a settled or fixed insanity, sec infra sub¬ 
division d of this section It is no defense to a 
charge of manslaughter,^^ voluntary^® or involun- 
tary,^7 to manslaughter in either degree,^® so 
that a homicide committed by one \oluntarily intox¬ 
icated IS manslaughter if the same act committed 
by a sober man would constitute such offense 
Maluc Tt has been held that intoxication may 
be considered on the question of the existence of 
malice or malice aforethought.but it has also 
been h( Id that the intention to drink may fully sup- 
jily the [)lacc of malice aforethought Intoxica¬ 
tion at the time the crime is committed, nothing else 
appt.iring, does not neg.itne or reix.! malice-^ 
Wheie to constitute .iny paiticular degree of mur¬ 
der implied malict on!} is required, the fact that the 
perpetrator was vobuUanl> intoxicateel is not a de¬ 
fense as to that degree 
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Provocation, Where adequate provocation for 
the homicide existed, but it is uncertain whether 
accused acted under such influence or was actu¬ 
ated by prior malice, the fact of intoxication 
may be con*>idercd in dctcrmminjj whether he act¬ 
ed under the influence of the provocation rather 
than as a lesult of the malice 24 Jt is generally held 
that to reduce a homicide committed in sudden pas- 
‘^lon, on provocation received when accused was in¬ 
toxicated, from murder to manslaughter, the prov¬ 
ocation must have been legally adequate to reduce 
the grade of the crime if accused had been sober 25 
There is, however, some authority to the contrary 26 
If there was sufficient cooling time after adequate 
provocation the grade will not be reduced to man¬ 
slaughter, although, because of intoxication, ac¬ 
cused had not recovered from his passion 2? 

Self-defense A homicide committed by one un¬ 
der the unjustifiable belief, due to voluntary intoxi¬ 
cation, that his life was in danger, so that he was 
justified in killing deceased, is not on that account 
reduced to manslaughter 28 Where the question is 
whether the homicide was committed in self-defense 
or with malice aforethought, and it is shown that 
accused had attempted to kill deceased a short time 
before the final encounter, the fact that accused was 
intoxicated at the latter time may he considered on 
the question whether the intent to kill which was 
present at the time of the first encounter persisted 
and continued up to the tune of the fatal encoun¬ 
ter 29 


Atdmg and abetting; conspiracy. On a prosecu¬ 
tion for aiding and abetting in the commission of a 
murder, it may be shown that accused was so drunk 
as to be incapable of understanding what his code¬ 
fendants were doing, for in such case he could not 
be guilty of aiding and abetting 3® 

On a prosecution for conspiracy to murder it 
may be shown that accused was so drunk at the 
time the alleged conspiracy was entered into that he 
did not know what he was doing 

b. Homicides Bequirmg Intent, Deliberation, or 
Premeditation 

(1) In general 

(2) Extent of intoxication 

(1) In General 

While there it some authority to the contrary, the 
general rule is that intoxication may be asserted to neg¬ 
ative the existence of deliberation, premeditation, or a 
specific intent, and may thus reduce the grande or degree 
of a homicide The rule is applied with caution, how¬ 
ever, and IS inapplicable where the slayer became in- 
toxicated with the intent to carry out a preconceived 
design 

Where deliberation and premeditation or a spe¬ 
cific intent to kill is recjuiied as an essential ele¬ 
ment of a particular grade or degree of homicide, 
as in the case of murder in the first degree, the fact 
of intoxication may be considered in nearly all ju- 
iisdictiuns to determine whether the requisite in¬ 
tent, dc'liberation, or premeditation existed,3- par¬ 
ticularly under statutes in effect so providing,33 


SMl Litt—state v IloKaii, 42 So 352, 
117 La 863 
29 CJ p 1059 note 6 

25. SC—State v Mt Cants, 28 S C 
L. 381 

29 C J p 1059 note 7 
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Tenn—Atkins v Slate, 105 SW ‘t53, 
119 Tenn 458. 13 L. R A ,N S 1031 
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In his favor, tending to rebut the 
presumption of persistence or con¬ 
tinuance c)f the same state of mind 
as fxisted at the time of the first 
encountei —Jones v State, supra 
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118 Iowa 501 
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Iowa-—State v Johnson, 245 NW 
728, 215 Iowa 483—State v John¬ 
son. 234 N W 263, 211 Towa 874 
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Giaham \ Commonwealth, 252 S 
AV 1012, 200 Ky 161 
Mass—Commonwealth v Soans, 175 
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Nev —Stale v Fisko, 70 P 2d 1113, 
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NC^—Stale v Alston. 197 SE 719, 
214 NC 93—State v Edwards, 191 
SE 1, 211 NC 555—State v Als¬ 
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119 Ohio St 189—Long v Stale, 
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Voluntary intoxication as defense to 
crime gcuiernlly wheit specific in¬ 
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68 

' A homicide committed by one so 
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liberation IS not murdei in the first 
degree”—State v Bugance, 246 P 
897. 31 N M 4 16 

'Intoxication is not an excuse for 
Clime, but if it deprives the intel- 
ic'c't of power to think and w'c igh the 
nature of the ac'l, it mav prevent a 
conviction of murder in the* first de¬ 
gree ’—Commonwealth v Senft, 12 
l*a Dist & Co 735 

Affirmative defense 

Where intoxication is relied on in 
connection with the rule stated In 
thc‘ text, it IS an affirmative defense 
akin to the plea of insanity—State 
V Cureton, 11 S E 2d 469, 218 NC 
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and to this extent drunkenness may reduce the de¬ 
gree of a homicide from murder in the first degree 
to murder in the second degree,or, in some juris¬ 
dictions, from murder to mansLiughter There is, 
however, authority which holds broadly that vol¬ 
untary intoxication does not operate to reduce the 
degree of a homicide where the perpetrator was 
previously in the requisite condition of mental re¬ 
sponsibility,*^6 that intoxication of accused is 

not a factor to be considered in determining the ex¬ 
istence or absence of elements such as deliberation, 
])rcmeditation, or intent to kill,'’•7 even though he 
was drunk to insensibility at the time of the com¬ 
mission of the offenst,*^^ or so intoxicated as to be 
<emporarily insane 

Bccomiriq intoxicated unth intent to cany out 
p) cconrcivcd dcsiqn The fact that one was so in- 
hixic.ited at the time of the commission of a homi¬ 
cide .IS to be incapable of forming a specific intent 
to kill or of exercising deliberation and premedita¬ 
tion IS not a elefenso to a gr.ide of homicide of 
which such elements are essential if, prior to the 
commission of the crime, and before becoming so 
intoxicated, he had foimed the leepiisite intent or 
had exercisc'd the required dclibeiation and piemeel 
Mation, and had become inloxieated for the purpose 
of can \ mg out his precone c i\e'd design'^^’ It is 
othciwise, how'over, when' his intoxication is un¬ 
connected with such design 

( ant inn in applvuK/ nilc In <iceoiel with the 


general rule in all criminal cases, see Criminal Law 
§ 68 a, pi oof of intoxication of one guilty of a 
homicide, for the purpose of negativing the exist¬ 
ence of the specific intent to kill or of the exercise 
of deliberation and premeditation required to con¬ 
stitute any jiarticular grade of homicide, should be 
received with caution 

(2) Extent of Intoxication 

To warrant reduction of the grade or degree of hom¬ 
icide, intoxication must have been such that the accused 
was incapable of having, or at least did not have, the 
intent, deliberation, or premeditation required for the 
commission of the higher offense 

The (ffect of intoxication on such questions a^ the 
LXisttrice of iircmeditation detiends on the degree 
of intoxication and its efifect on the mind and pas¬ 
sion,'* ‘ and the nure fact that one was intoxicated 
at tin. lime of the commission of a homicide does 
not necessarily negative the existence of the re¬ 
quired intent or delibei ation and jirtmcditation 
Whete the grade or degiee of Inunicide depends on 
the (xistcnce of a specific intent to kill or of dilib- 
(ration and iirennditation, it is gtiKrall> held that 
the intoxication of tlu sla>cr, in order to render 
him guiltless of the higher degree, must h.ive been 
a) gicat and complete as to have iii.kU him utteily 
incaii.djlc of foiining the intent or of acting with 
d(‘libt ration and [ii eniedit.ition, and aceording to 
some authoiities the dcgrei of intoxieation must 
h.ive been siu h as to .dfe(t the skiver’s jiow'er of 
reason and ability to undeistand the natiiic and 
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consequence of his act According: to other au¬ 
thorities, however, the intoxication need not have 
been such as to deprive the slayer of all power of 
volition, or of all ability to form an intent or ex¬ 
ercise deliberation and premeditation,^'^ but merely 
such that the intent or deliberation and premedita¬ 
tion did not exist 

c. Involuntary Intoxication 

Involuntary intoxication brought about by force, 
fraud, or strategem of another constitutes a defense to 
homicide if it affected the mental capacity of the slayer 
to the proper extent. 

The rule that drunkenness does not exempt one 
from criminal resiionsibility for a homicide does not 
apply to involuntary intoxication In order t() ex¬ 
empt one from criminal resjionsibility for a homi¬ 
cide, involuntaiy intoxication must be such as to 
render him incapable of discerning: rig:ht from 
wrong: and of controlling: himself Intoxication is 
not involuntary within this rule unless it is broiig:ht 
about ag:ainst the will of the slayer, as where he is 
comyielled to drink by forc'e, fr^iiid, or strateg:em of 
another, or takes liquor prescribed by a physician in 
g:ood faith,and it is not involuntary because of 
the fact that deceased furnished accused with intox¬ 
icating: liqiKir or inducexl him to drink,or because 
accused, by reason of his previous habits, had such 


an appetite for drink as amounted to a disease over¬ 
coming: his will and impelling him to elrink 
Where one drinks of his own free will, the mere 
fact that he misjudges his own capacity or the in¬ 
toxicating effect of the particular beverage will not 
render his intoxication involuntary 

d. Intoxication Coupled with Insanity; Deliri<' 
um Tremens 

Insanity combined with, or resulting from. Intoxica¬ 
tion is a defense to homicide if it is of a permanent 
nature and meets the test of insanity generally, but a 
mere temporary frenzy induced by intoxication is not a 
defense 

Delirium tremens or mental disease of a perma¬ 
nent or settled nature amounting to insanitv, jiro- 
duced by prior intoxication, is treated like other in¬ 
sanity, and IS an absfilutc defense in a prosecution 
for homicide to the extent that insanity due to any 
other cause and of the same degree would be a de¬ 
fense,and if such insanity actually existed it is 
immaterial that accused was or was not drunk at 
the time of the commission of the homicide In¬ 
sanity resulting from intoxication, in order to free 
one from rcsiionsibility for a homicide, must be of 
such d(giec as would render one irresponsible if the 
insanity wcu due to any other cause Drunken¬ 
ness alone, however, is not ins.initv to he .in ab- 
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118 A i;7 4 J'H 2(.S 
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V Trefu.into, 146 A ,112, 106 -N J 
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ConsciouB purpose 
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plan and pi c'lnc d ital ion and the in 
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W'talth \ Klinc, 19 A 2d 59, 60, 241 
J‘a 2*58 

46. Rules stated 
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Icime IL must cipr>e,ir that de(c*iid- 
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\ (Xireton, 11 S L 2d 460, 471. 218 
N C 401 
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al)l( of arn menlril action—IN'ople 

V Min/er 10' ^ V) tTO ’,58 III 215 
(2) IntoxK'ition to be available as 

a dctc'nsive plea and to warrant a 


reduetion of the* dc jtrec of murder 
mu.st he of such c xtc‘nt and d<^,Tet 
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appree laiin^t the nature* or qu.ilitN of 
hi& acts and to deprive* him ot the 
ability to entertain inaliee or cnini- 
iial intent or, m othc'r words must 
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V (■Commonwealth 81 ,S W Jd 404, J58 
Kv 744 

(4) J'lvielenee that aceuse*d wMs in- 
toxiealid at lime* < rime W'as eomniit- 
l« d IS not available as a tie tense or 
to mitlf,atf punishment unless the 
intoxie atlon wa*- of sue h i decree a*- 
to deprive ae'e used of i)owe*r of rea¬ 
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what he was cloin^, -Triplett v ("om- 
rnonwealth. 111 S W 2d 1108, 272 Kv 
714 

47 NY- TVojilt V (Vurnblo, 35 N 

E 2d 6 51 28(. N Y 2 I 

20 t" J p 1061 notes 17, 18 

48 Neb—Smith V State 4 N(*b 

277 

20 r .1 p 10(.l note 17 

49. Tex—farter v Stale, 12 Tex 
500, 62 Am D 5 10 

20 f J p 1062 ncite* 29 
Involunlarv^ inteixieatmn as a defe*nse 
Rerierallv see Criminal Law 69 

50. Okl—tnioate v State, 197 P 

lObO, 19 Okl rr 1*60 
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52. Olvl—(’hnnbers v Stile, 182 P 
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20 C T p 1 062 note ,11 
53 V Potts, 6 SK 657, 

100 N C 157 
20 (^J p 1(162 notf 12 
54. Kv —2'iekt*tt v Commonwealth 
266 S W 26 205 Kv 100 

55 .\rk—WeaKlev' v Stale, 273 S 
VV 574 168 .\rk KiST 

(\il T’tople* V Or i^,^s 110 1* 2d Kill 
17 (Ml 2d 621 

(ta—Peek V State, 116 SE 629 155 

Ca 4 0 

Ohio —Riieker v St.itc 162 NE 802, 
1 JO Ohio St 189 
29 t’ I p 1062 note 34 
Insanity 

As defense in hornie ide cases gen¬ 
erally see supra § 4 
PreUTi in to Ml at ion geneially see* 
Criminal lauv It 70 

56. VV Va State v Kielwell 50 SE 
404, 62 VVVa 466 IJ LEANS, 
1024 

20 C I p 1063 note 30 
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\\ 17 1, 168 Ark 1087 

Tex—Cruse v State, 66 S W 2d 324, 
125 Te*v (h 123 
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58. Ala - Kilpatiuk v State, 104 
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solute defense the intoxication must have produced 
a fixed mental disease of some duration or perma¬ 
nence, and temporary alcoholic insanity, that is to 
say, the mental excitement or frenzy directly caused 
by voluntary excessive indulgence in intoxicating 
liquors, does not exempt one from responsibility for 
a homicide As sometimes expressed, the mental 
disease must be the remote efifect of intoxication, 
not the direct effect,®® and must last after the im¬ 
mediate effects of the intoxication have passed 
away 

One who was insane from the combined effect of 
the use of intoxicating liquors and some other cause 
IS not criminally responsible,®- particularly if the 
other cause intervened after he had become intoxi¬ 
cated,®3 unless the direct, immediate, and primary 
cause of the insanity was the use of the intoxicat¬ 
ing liquors ®'^ An insane person who became intox¬ 
icated and who at the time of committing a homi¬ 
cide was so insane from defect or disease of the 
mind as not to be resiionsible for his act does not 
lose his right to rely on his insanfty as a defense by 
the fact that he became intoxicated,®® although in 
such case his defense must lie jilaced on the orig¬ 
inal insanity, and not on the subscc|uent drunken¬ 
ness ®® 

§ 6. - Narcosis and Hypnosis 

One who is insane from the use of drugs to the ex¬ 
tent that he does not know what he is doing or that 
what he is doing is wrong has been held not responsible 
for homicide, but he is not relieved from responsibility 
by a mere temporary intoxication 

Irresj)onsil)ilit> for crimes gent rally b> reason of 
the use of narcotics or other drugs, or by reasein of 
being under the influence of hypnotism, is consid¬ 
ered in Criminal Law § 71 One w'hf) drinks uliat 
he thinks IS whisky cannot .ivoiel criminal rts])onsi- 
hility for a homiciele, in which the intent to kill is 


§ 7 

not a necessary element, by reason of the fact that 
the effect of the liquor which accused drank was 
of a nature contrary to the effect of whisky and 
crazed him to the extent that he did neit know 
what he was doing, where the liquor produced a 
temporary besotted and unconscious condition but 
no disease of the mind, either permanent, tempo¬ 
rary, or jieriodical ®'^ It has been held, however, 
that one who is insane from the use of morphine to 
such an extent that he does not know what he is 
doing or that what he is doing is wiong is not 
criminally responsible ®® 

§ 7. Parties to Offenses 

At common law parties to a homicide are divided 
into principals, either of the first or -second degree, and 
accessaries, either before or after the fact In many 
Jurisdictions, however, the distinctions between degrees 
of principals, and between accessaries before the fact 
and principals, have been abolished by statute 

As in the case of other felonies, see Criminal Law 
§ 81, and except as the distinctions have been modi¬ 
fied or abrogated by statute, the participants in the 
commission of a homicide may be principals, cither 
of the first or second degree, or accessaries, either 
bcfoic or after the fact®® The actual perpetrator 
of the homicide is a principal in the first degree, see 
infra § 8, those who are present aiding and abet¬ 
ting him, but who do not actually perpetrate the 
homicide, arc princqi.ds in the second degree, see 
infra § a An accessary is one who, although in 
some way concenieel wnth the homicide, was neither 
the direct jierpetrator thereof nor present, either 
actually or constructive!), at the time and place of 
the homicide ,^® if the accessary aided and abetted 
in the e'ommission of the homicide he is an acees- 
s.iry before the fact, see infia § ^ a, if he fust in- 
lected himself into the situation after the commis¬ 
sion of the homicide he is an accessary after the 
fact, see infra § 10 


"Drunki'niu"^'^ is {ino thinpr, and the 
distant of the mind to which drunk- 
('nness leads is a ditterenl thiiiK ”— 
I’hiMdlc V SlHlf 11') I' ‘H'l, 11 Okl 
ct r)b6. r,7], 1.11 \ 1915E, jon 
59 Kla — eV« ws V State 19fi So 
59(1 11! Fla J6? —Coihian v Sitilt, 
61 So 1S7 65 'Fla ')!—Thomas v 

State, 16 So 161 47 Fla 99 —dar¬ 
ner V State, 9 So '815 28 Fla 113, 

29 Am S li 232 

da—1‘eek v State, 116 SE '629, 155 
da 19 

Kv —Tatkett v Commonwealth, 266 
S \\ 26, 205 Kv t90 
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119 Ohio St 1S9 

Okl—daikiri V State, 24 P 2d 357, 
55 Okl Ci. SI 

29 C J p 1062 note 35, p 1063 note 36 
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Mo -Slate v Hundley, 16 Mo 114 

62. Tex—PhillUis v SUtt, 98 S W 
86S, 50 T. X Cr 4X1 

63. Ti X - Ja*KKelt v State, 17 S\V 
15'), 21 TtxA 3S2 

64 T«'X—Cniapman v Stale 124 S 
\V 2d 112, 116 Tex Cr 285 lehear- 
jnK denied 124 S W 2d 996, 136 Tt x 
Cr 285 

65 Tai—Stall v Kraemer, 22 So 
251, 19 HaAnn 766 62 Am S It 664 
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835 


Drinking- by ln'?ane person penerallv 
see Cnriiinal Haw ^ 71 


66 

La - state 

\ 

Is. raI'mf r, 

2 J 

So 

25 

1 4 9 La Ann 

766, 62 Am 

S Tt 

664 

67 

Arlv — I >< nm 

tt 

V State 

, 25 

7 S 


172 161 \rk 

496 



68 

T.'x —1‘hilli 


y Stall', 

98 

s w 

868, 50 Tex Cr 

■ 41 

bl 



69 

^ C —Siat(‘ 

y 

Allison, 

156 

S E 

54 

7, 200 N C 

190 




S c 

State y J( 

mil 

injjs, 155 

S K 

621, 

t)2 

2 158 SC 

1. 

!2, citm« 

: Corpus 


Juris 

P< rsons liablt for assault with in¬ 
tent to murder or kill see infra 5 
9b 

70. N J —State V diberson, 122 A. 
724, 99 N J Law 85. 



HOMICIDE 


40 C.J.S. 


§ 7 

In many jurisdictions there is no long^er a distinc¬ 
tion, with respect to homicide, between ])rincipals 
in the first and second deR^ree'^^ or between princi¬ 
pals and accessaries before the fact,*^^ and one who 
])articipates or aids and abets in the commission of 
a homicide is himself gruilty of the homicide as a 
principal, see infra § 9 a 

§ 8- - Principals in First Degree 

A principal in the first degree is one who actually 
perpetrates the homicide, either directly or through an 
innocent agent. 

Principals in the first dej^ree are those who ac¬ 
tually ])cr])etrale the homicide, those whose unlaw¬ 
ful acts or omissions, without the intervention of 
any responsible agent, cause the death of tht vic¬ 
tims 3 Two jieisons may be the actual ])erpetra- 
tors of a homicide so as to render each a ])rinci])al 
in the fust degree A person who causes a homi¬ 
cide to he committed through the instrumentality of 
an innocent agent is a princi])al in the first de¬ 
gree,although he was not present at the time and 
place of the crime ^ 

§ 9. - Principals in Second Degree and 

Accessaries before the Fact 

a In general 

b Iwiability as affected by rcsi)onsil)ilit> 
of actual perjietrator 
c What constitutes partici()ation 


d Intent 

e Common design 

a. In General 

A principal in the second degree Is one who, although 
not directly causing death, is present, actually or con¬ 
structively, aiding the commission of a homicide. An 
accessary before the fact is one who aids in the homi¬ 
cide but is not present thereat All such persons are 
held responsible as principals in Jurisdictions wherein 
the distinction between principals and accessaries be¬ 
fore the fact has been abolished. 

Principals in the second degree in the commis¬ 
sion of a homicide are those who arc present, ac¬ 
tually or constructively, at the time and place of 
Its commission, aiding and abetting or otherwise 
participating therein, but not directly causing the 
death An accessary before the fact in the com¬ 
mission of a homicide is one w^ho was not present 
either actually or constructively at the time and 
place of its commission, hut wdio counseled, pro¬ 
cured, instigated, or commanded the actual jierjietia- 
tor to commit the offinse, or otherwise assisted 
therein 

In many jurisdictions the distinction between 
jirinciiials and accessaries, or betvvieii piincipals in 
the fiist rind second degree, h.is been abeilished 1)\ 
stritute, see supra 7, and the general rule is that 
erne who ])artici])ales eir aiels and abets in the ceim 
mission of a homiciele is himself guilty eif the hom- 
n-iele‘70 pnncijial, to be inelicte‘el, tiicel, and tnin- 

isheel as siich,*''^^ legarelless whetber or not he fireel 
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ly SIC t'rjniinal Law 00—01 
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NY --Peoj^le \ Weiner 161 NE 411, 
2 18 N Y 118 
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J16 Mo 200—E\ pirtt l>urg« s*, 271 
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Pa—Commonwealth v Strantz, 195 
A 75 3 28 I’a C* 

J’lnilo Rieo—People v Vele*z, 32 
Pneilo Rie o .155 
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Where two persons fire slmnltane- 
ously It a tiiiid f)«Tson and continue 
until the third person dns the luh 
as to aiding and theftjiig: Ins hut a 
liniit*‘d ap[>li(ation sum e holh are 
piineipals—FVople v Will, 248 J’ 
1078. 79 (’alApp 101 
In the Philippines 

(1) Whc'icL luuider is commuted 
hv one person ae ling under the influ- 
c'lie'e and guidaiu <* of other *•, the ae- 
tual sltive*r Js gui1t\ as an author h\ 
diKet p irt le ipation, and the others 
w'ho planned the tJirnes are guilty as 
authors hy indue e*me*nt—Peojile v 
Asiad, 55 Philippine 697 

(2) Where thre'e persons attack an¬ 
other pel son, and one infln ts a fatal 
blow' and immediate^ tlnreafter, the 
othe rs inflict minor injuries, the* first 
IS guilty of hornie ide as principal and 
the others as accomplices—People v 
Cortes, 65 Philippine 143, 
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the fatal shot or struck the fatal blow.^^ 

In jurisdictions in which the distinction between 
principals and accessaries before the fact has not 
been abolished, an accessary before the fact is g^uilly 
of a crime distinct from that of principal in the 
murder such accessary cannot be convicted of 
murder^^ as a principal,nor can the actual mur¬ 
derer be convicted of being: an accessary before the 
fact In such jurisdictions one may by separate 
acts be both an accessary before the fact and a prin¬ 
cipal in the second dcg:rcc to the same murder 

C onsummation of kiUttiq The crime of an acces¬ 
sary before the fact to a homicide is not complete 
until the killing: is consummated , and if the killing: 
has not taken ])lace one cannot be held responsible 
for having: counseled oi jiiocured the commission of 
i homicidt, notwithst.Hiding: the existence of stat¬ 
utes abolishing: the (listinction between accessaries 
before the fact and jirincipals 

Prc\cii(c Although at om time those who w'eit 
picsent aiding and abetting were c«ill(d accessaries 
<it the fact and were treated as accessaries,^^ it is 
now well settled that cdl who w'cie tiresdit aiding 
< 111(1 .ibctting in the commission of a homicide <ire 
f)iincii)<ds,^‘> and one cannot he chaiged as an ac¬ 
cessary before the f<ict in the commission of a homi- 


ciele if he was present either actually or construc¬ 
tively at the time of its commission At common 
law, and in a jurisdiction where the common-law 
rule has not been changed by statute, in order to 
render one a [inncipal in the second degree, his 
presence, either actual or constructive, at the time 
and place of the homicide is essential,and, in a 
jurisdiction in which a distinction is made between 
princi])als, accomplices, and accessaries, one who 
was not present at the scene of the homicide and 
who was not doing anything at the time in aid of 
a common design cannot be convicted as a pnnci- 
jial, notwithstanding the jiroof may be sufficient to 
show that he w^as an accomplice or an accessary 
Undcr statutes, how'ever, particularly statutes abol¬ 
ishing the distinction between accessaries before the 
fact «ind principals, sc't supra § 7, one who has aid¬ 
ed and abetted a homicide m.iy be held guilty eif the 
homiciele‘^‘* as a t)rincipal,'’‘* although not ]jresent at 
its commission, and, as shown infra subdivisiem e 
of this section, prcscnci. is not requireei in the case 
of one who has particiji.iteel in a commein design 
to e*e)inmit an nnhiwfnl act 

One wdio <iids or alicts the commission of a homi¬ 
cide IS criminally lesponsihle therefor, as, for ex¬ 
ample, as a ’ “princip.il in the sec¬ 

ond degree,” if he is eonstnictively jirese nt Jit the 
homicide ()ne is deemed to be cemstriictively 
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29 P F p 10(.5 note 72 
(\>nsiruet 1 ve presence generally see 
Pi imin.il Law (586 b 
Staudiug* by, within sigTht or hearinfir 
Th(- iiiescnce reciuired to constitute 
om a iirincipal in the sec ond depree 
need not, wIkk tFi( statutes in effect 
so pi ovide, be actual standing by. 
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present at the time and place of the commission of 
a homicide where he is at the time performing’ any 
act in furtherance of the commission of the homi¬ 
cide,®® such as keeping watch®"^ or signaling,®® or 
IS so situated as to make his personal assistance in 
the commission thereof available Conversely, to 
he construe lively jircscnt as an aider or abettor one 
must be in such contiguity as to enable him actually 
to iciiclei aid in the commission of the homicide or 
in csca]jing thereafter,^ and the mere fact that one 
is a party to a conspiracy to commit a homicide does 
not show constructive presence ^ 

b. Liability as Affected by Responsibility of 
Actual Perpetrator 

Where several persons participate in a homicide with 
the same state of mind, all are equally guilty, but 
where malice or premeditation exists on the part of one, 
and not the others, each may be guilty of a different 
degree or grade of homicide A personal incapacity such 
as youth, which renders the actual perpetrator not 
guilty, or guilty in some lesser degree, does not excuse 
one who assists him 

OiK ricting as an acccssaiy before the fact or 
pniK ipal in the second degree may be punished, al¬ 
though the tierpelrator of the homicide is not piiti- 
ishribU or IS punishable only in a more limited de¬ 
gree by reason of his youth® or other incapacity ^ 
So, although the principal is a corporation which is 
not sub)(‘ct to the punishment by imprisonment im¬ 
posed by the statute defining the olTense, neverthe- 
li ss individuals who aid and ahel the corpcjr.ition 
in.,V he punished On the other h.uul, where the 


killing was done under such circumstances that the 
actual perpetrator was not guilty of murder or man¬ 
slaughter, one who participated with him therein is 
not guiby, either as a principal in the second de¬ 
gree or as an accessary before the fact ® Thus if 
the actual perpetrator was acting in necessary self- 
defense, one who aided or assisted him in killing 
deceased is not criminally responsible 

One who aids in the commission of a homicide is, 
111 the absence of circumstances showing an intent, 
purpose, or mental capacity on his part different 
from that of the actual slayer, guilty equally with,® 
and of the same degree or grade of homicide as,® 
the actual sla>cr, at least he is not guilty of a 
higher degree or grade of homicide than the actual 
slayer At common law an accessary could not 
be guilty of any other or higher grade of homicide 
than that of which the principal was guilty,but 
It is now generally held that an accessary, or prin¬ 
cipal in the second degree, or aider and abettor is 
not necessarily guilty of the same grade or degree 
of homicide as the actual perjictrator Thus, al¬ 
though the direct actor in the commission of the 
homicide is guilty of murder, as defined by com¬ 
mon law, one who participates may he guilty of 
mansl.iughtcr only, as, for example, where he acted 
in the heal of passion, w^ithout malice, and without 
knowledge of the mdlicc of the direct actoi On 
the other hand, the direct actor may be guilty of 
manslaughter only, and the other of murder, as, 
for example, wliere the latter particijiated mali- 


wilhin MKbt or lieiirniK ol the act — 
(■ oJlinM V Stntp, 11 S E 474 88 Oa 

:«4 7 

*j8 Mil -Slate v TalU, 15 So 722, 
10' A lit 25 

2 0 r .1 p 10f)5 note 7T 

97 (}i —Ilerivhill v Stale, 107 SE 

r.s, 151 (la IIG 
0 (’ I p 1005 nole 71 ff] 

9S '!'( \ ll.is^ \ Slate, 127 SW 
JO20, r.'l Tt \ ISG 
( I p 100,"i jiolt 71 [b] 

99 N —Sl.ih \ I'^hastain, 10 SE 

51'» 101 \ 000 

'?'* C 1 j) 1005 Mole 74 

1. I'll —l*op( V Slate, 94 So 865, 
iS] jPla 4 28 

In.A, lliisdin \ (’oniTiioMwealth, 114 
S W' '-1 7 ; 27 2 K\ 267 

•>9 C' I p I0li5 noU 74 [b] 

2. 'll -StaU V Wisdom. 8 I'ort 

1 

—fSMMnionw(‘altli v Knapp 9 
I’M Iv 20 Am J) 491 

3 T. \ SiMilb \ Slate. 2,17 SW 

*'1 Te\ Cr I") 

;’9 (" I p 100 1 note 59 
4. S(’ Sin It \ lluibaKe, 28 SE 

“ 7 51 S 281 

29 J p 100 1 note 60 


5. US—U S V Van Stliaitk, CU 
NY. IM F 592 

6 Ky I'tmteis v ('ommonwi alth 
72 S W 2d 121. 254 K\ 711 
Ke'^ponsibiho of onf atUn^ throu^rh 
lnno« < Ml a^enl sta supia i; S 

7. Ohio—Ooins V Slate 21 N 76 

4 70. 4 0 Ohio St 457 
29 rj p 11)72 note 41 
Encourasrement by wife to hasband 

Wlitrt a lieisband tiainied that lie 
.!( t( (1 in s*lf-deltnst in killing? de- 
eeased his wilt as an aidei and 
abet I or tif t ht husband stood in his 
plat e and hael the riAirht to i‘ncoura 4 ie 
birn lo defend hinisi If—IluitJ v 
UoMimonw t .1 Uh, 78 S W' 2d 9 257 Kv 

115 

Rlg'bts of aider and abettor in hom- 
11 idi prost (III ion It si on ne'bls td 
jiiirKijiai in t rime and wift as aid« r 
and abelttn went Into afCrav at hei 
own peril and bt came fulU responsi¬ 
ble ftir all her husband did—Iluid v 
UorninoiiwI allh, supra 

8. Kv -Clift V CttnirnonvveaUh 105 

5 VV 2d 5 57 26S Ky 571 

N State V (\isev, 193 S E 411, 
212 NC 352 


Equal KUilt of parties to assault with 
intent to murdt-r see infra 9G 

9. N(^—Stale V Ca^.ev, 193 SE 411, 
212 N" U 152—State v Allison, 156 
S E 547. 200 N C 190 

29 C J p 1076 nott 81 

10. Mo—Stale V Cart'v, 2S2SW 22 

11.1 Mo 4.16—Slate v Ret ke, 278 S 
W 995 111 Mo .581 

11. J'M.i —Thomas v State, 74 So 1, 
71 Fla 115 

W Va—Moore v I..nwe, ISO SE 1, 
11b W Va 16r> certiorari (bmied 56 
SC’t 110, 296 US 574. 80 E Ed 
406 

12. Iowa—Slate v St«w'ait, 197 N 
W 97 4 198 Iowa 018 

W Va - Moore v Eowe, 180 SE 1 
1J6 W Vu 165, (tiLiorun dtiiied 66 
S(T 130, 290 US 571 SO L Ed 406 

29 C J p 1077 nole So 

13 Ua — Speer V Stall, 182 SE 824. 
52 (la \I)P 209 

N M —State v Lord, St 2d 80, 42 N 
M 618 

\V Va—Moore v Lovv(‘, ISO S E 1, 116 
W Va 165 certiorari deniid 56 S 
Ct no. 296 ITS 571, SO L Ed 406 

29 C J p 1077 note 8b 
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ciously while the former was acting in sudden heat 
of passion due to adequate provocation, and with¬ 
out malice.^^ 

Accessaries before the fact to manslaughter 
There is authority both for^^ againsti^ the 
view that there can be an accessary before the fact 
to manslaughter. Some authorities consider the 
kind of manslaughter and hold that there cannot be 
accessaries before the fact to voluntary manslaugh¬ 
ter,but that such accessaries may exi«;t in cases 
of involuntary manslaughter 18 Clcarlv there can¬ 
not be accessaries before the fact in manslaughter 
or in negligent homicide where the statutes of the 
jurisdiction so provide i^ 

Principals in the second degree to nianshiughter 
One may be held guilty as a pnncipal in the sec¬ 
ond degree, or as an aider and abettor, to the crime 
of manslaughter,^® including, according to the 
weight of authority, involuntary manslaughter,-! 
although as to the latter ])roi)ositioii there is s<ime 
authority to the contrary 22 

lccc\sancs before the fact to mmdet in the sec¬ 
ond and thud degrees Where malice is an element 
of the crime of murder in the second dig ice, there 
m<iy be accessaries before the fact in the commis¬ 
sion of the offense 22 Murder in the thud de‘gree 
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also admits of accessaries before the fact vvhcic 
malice is an element of that offense.24 

Necessity of conviction or identifiiation of perpe¬ 
trator At common law a conviction of the ])rinci- 
pal was required to precede or accompany that of 
one charged as an accessary to a homicide,25 but 
this is no longer necessary under the statutes in 
some jurisdictions 26 if tvvo or more are acting in¬ 
dependently, and the actual perpetr.itoi of the homi¬ 
cide cannot be identified, all must bt .icquittcd, al¬ 
though It is certain that one of them was guilty 
but, as shown infra subdivision c of this section, 
identification of the actual perpetrator is not re¬ 
quired where the parties have acted puisuant to a 
common design 

c. What Constitutes Participation 

Participation may consist not only in physically aiding 
the commission of the homicide, but also in otal ex¬ 
pressions or encoui agement, but mere knowledge, or 
presence at the scene, of the homicide is insufficrent. 
The aid may be furnished In the preliminary stages of 
the homicide or at the time of its commission, but not 
thereafter 

In order that a i)crson other thtin the actual sLiy* 
ir become a p.irtieipant in, anel responsible foi, a 
honncule he must in some manner, by ovcil act or 
eiral aiiiionncenient, encourage, assist, oi instigate 
the actual pcipetrator-*> Merc tiKiual assuit lo, 
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14 Miss—Fleming- v Stnlo, lOS So 
3 n, in Miss 872 

AV Va—Mdore v L«<»w# 18(1 ,S F 1, 

116 AA" V.i 1 Ofi, (crtioTfin dt mod "tb 
se-l l.io l>tn, II s r.74, 400 

2‘J CJ p 1 077 noto 87 
15. Fl.i —T}K>mas v Sttito, 71 So 
1 7*? FI I 115 

Acts of commission or omission 

ThfTt IS StlllW TlltllOTJtA to IllO «T- 

ifcl thil thtio nia\ 1)<. nn tuttssori 
bt (on lht‘ latt to mansl.ui^hb t 
M litlliei jt <i< f omplished lt\ i oni- 
missiori or omission —Mathis v Slalf, 
,54 So 2 87, Fla 4 0 

16 SF- Sl.iU V Jennings, 158 S1*’ 
()87. 160 SF MS 
20 F J p 1067 note 8.7 
&easou for rule 

''Pill' Tt*al rt ason Jios jii tlu' mtiiit 
of the <iinu Manslaii^lil t r t .in hi 
cimimifted onl\ whin there is no 
prenn dilation it foll(i\’t s thutlore 
that a T>*i''on t.innot he convidtd ns 
an accessor V la loro Lho fad tor pro- 
ounnpT anolhti to (ommit fcin h 
cinne”—Stale v O Shu Ids, 161 SE 
09'^, 697, 16T SF 408 

17. AN'A^i — Moort v Eowe, 180 S lO 
1, 116 AV'Ya 105, torliorari donn d 
56 set no, 206 US 574, 80 L Ed 
406 

29 CJ p 1067 note 85 

Corpus Juris cited to nipport pro¬ 
position that manblau^htor cannot be 


lomimlted pursnint to roiwpirmv to 
kill—(iillurt \ <^\)rnrrionV ( allh 34 S 
AN 2d 191 200 jjs K\ 19 
18. Mo—Slatt V Eifki, 278 S \\' 
097, 211 Mo 5SI 

(M Slat^ \ ^hwhel^>, *’78 P 568 
IJ't or 564 biAER 1225 
HI—Slali \ IMtVav, 112 .\ 4X6, 

118, 17 RT 292 14 AE K 57 2, qiiot 
iriK Corpus Juris. 

20 r I) 1067 note 91 

Oni nii\ la* an aider and a]»rt1oT 
in iiiMduntriiv ni.inslaup^hler hi < ausi 
o( a < itrnmori purpose lo p<irlu ip.'itt 
in llu unlawful act the natur.al and 
ftruhilih iisnh of whu h m.i*: to kill 
inolhei ’—\N idi \ Slate 121 S AA'2d 
71 0, 71 1 3 74 Turn 24 8 

19 Tex—r.owmaii \ Slate, 20 S AV 
558 

29 CJ p 1067 nolo 92 

ao. Xe* Stale \ Hall 112 SE 

ini IS 5 E 806 
29 C J J) 1006 noli 77 

21. Ohio —TUaik v Slate, IXX NE 
79.7. 10 5 Ohio St ni 

29 e'J p 1066 note 78 

22. In Indiana 

(1) It Ini', ht en held that one <cin- 
riol he an aider and abettor to in\ol- 
unlar\ m.inslau^^hl^ r—Ad.nns v 
Slate, 65 Ind 565 

(2) In an e irlier case, however, it 
was held broad Iv that one could ht 
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an aider and ahdtor to manslauKhlei* 
-Cloff V piimi. 26 Ind 19C 

23 Tex—Jones v State, ii Tex 
168. 02 Am 1> .770 
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29 C 1 p 1072 note 12 


28 Til Fiojdf V Suddi'lh, 28 8; E 
2d 268 571 111 1 52 19 opli v »)al- 

lon 189 NE 26,7, •j7 7 III 5l2 
l\v—English V (Vmnnonv.i iltli 1’ 55 
AV 2d 7 06. 240 Kv IK. 

—in own V Stale, 317 So D 5, 
119 Miss 2 59 
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or tacit approval of, the homicide, or sympathy with 
the perpetrator, does not constitute participation,2^ 
nor does one become an accessary before the fact 
because he knew that a homicide was to be commit¬ 
ted by another and concealed the fact or failed to 
prevent its commission One who particijiates in 
a homicide is criminally responsible and may be held 
liable notwithstanding his participation is without 
preconcert, prearrangement, or conspiracy with the 
actual perpetrator It is not necessary that the 
participant should have originated the criminal de¬ 
sign,Qj. actual perpetrator should have 

known that the other was rendering him assist¬ 


ance 

Responsibility attaches to one who aids or assists 
in the actual commission of the homicide,3^ as for 
example, by holding the victim or otherwise pre¬ 
venting him from defending himself,3''> joining in 
shooting at the victim,36 preventing the escape of 
the victim,37 or encouraging the actual perpetrator 
in the commission of the act 38 The assistance or 
encouragement of an aider or abettor may consist 
of overt acts or oral expi cssions,39 and resiionsi- 
bility attaches to one who advises or counsels, 
incites or instigates,'*^ or employs, hires, or pro¬ 
cures*- the sla>er to commit the homicide 

McNtal, 170 NE 


34. Ill—Poople V 
109. III 329 


Participation or knowledgre neces- 
■ary 

A(<usf‘d t harK'od with miitdiT in 
the first deprre must he a< quitted un¬ 
less he participated in killing^ 01 had 
previous knowledge that t odi ft nd- 
ant’s purpose was to kill d<'( (*.ised 
—State V Calvcino, 154 A 4G1, 4 AV 
W ITai r , Df J , 409 

29. Okl—Tluhliard v State, 112 P 2d 
174, 71 OklCr 373 

29 C J p 101)9 note 19 

30. T(‘x “ Jones v State, 1G3 SW 
75, 71 Tex O 350 

29 C J p 1070 note 31 
Xnowledg-e of poisoningr 

Wh»ie ceilain pusons had admin¬ 
istered arsenic to the vutiin the 
fact that aiiused knew, ju’^t lafuie 
the d<‘ath of the vKlirn tlial suth 
persons were killing the vi< Utn, docs 
not leridir .ic< used ies])onsil»l< it he 
did nothing: to aid, einourage, or 
counltniiKe thm a» Is — Poinnion- 
weallh V (liovanetti 1 9 A 2d 119, 311 
Pa .315 

31. Ala—Sleplnnson v St.Ue, 185 
So 910. 28 AlaApp 418 

Kv—Sirnjison v (\»nimotnv« alth, 170 
SW 2 d 393 K\ s;i -l-:Mr;ii^h V 
(’’oniriionwealth, 42 S W 2(1 706 240 

Kv 4 16—E(.s1er v (’ommon w ( alth, 
40 S \V 2d 506, 239 Kv 701 
—Stale V Caiev, 282 SW 22 313 
Mo 1 16 

NM—State v. liord, 84 P 2d 80. 42 
N M 6 IS 

RI- Stall' V Ihown, 119 A 324. 45 
It I 9 

Tex Hains v State, 97 S W 2d 226 
131 T( \ Cl 223 

Wvo ~^Esp> V Stale, 92 1’2d 549, 54 
W\o 291 

29 r J p 1072 note 15 

“It IS not neeessaiv as a pr»di<at(‘ 
to an attinK tog:eth(‘r as piintipals 
that a (onspiratv h« 1 u < en the jiar- 
lh‘S to (ornmlt tht (ntne he sho^^ n ” 
— Harris v State, 97 S V\ 2d 226, 227, 
131 Tex Pr 223 

32 Miss—Keithler v State, 18 

Miss 192 

33. Ala--Way \ Slate, 46 So 273, 
155 Ala 52 

i>9 C r p 1069 note 18. 


Iowa—St.ate v Stewart, 197 NW 
974, 198 Iowa 618 

KI—State V Blown, 119 A 324, 45 
RI 9 

SP--Stite V WilIiarTis. 199 SB 906, 
189 S P 19 

AVvo—Espy V State 92 P 2d 549, 
557, 54 Wyo 291, citing Corpus Ju¬ 
ris. 

29 GJ p 1067 note 5 

Circumstances showing: participation 

(1) Fligrht of .'!( < used after his 
companion had struck and b< an lied 
deceased, and the loturn ot accused 
tor the jiurpose of a turUur sc*arc h, 
ate circ urnst.anc«s showing guiU\ 
knowledge and par I ic ir)a tioii—Ptoplt 
V Bauman. 103 1» 2d 1020, 39 Cal \pp 
2d 587 

(2) Whc*re aceiiscd yit Idc'd to the 
solu list ion of two companions 1)\ 
loaning them his itvoUci, knowing 
that tile \ inic'nded to hold up a slorc'- 
keeper, and drove tin rn near the 
scent of the holdup where he waited 
and in the perptliition ol the hold- 
ui) the stoic kccr>er was killed hv one 
ol the comp.uiions accused’s knowl¬ 
edge and participation made him 
guilty ol murder in tin first degie» 
— People V Peranio, 195 NW 670, 
225 Muh 125 

(3) Where accused and a compan¬ 
ion had difTie ull ic'S with other in¬ 
dividuals as a result ol whic fi om* ol 
the other iridiv idu.ils fired gun, .uicJ 
accused and his ct>mpanit)n went 
away hut returned a .short time iater 
with a gun carried l)v ac c used s com 
panion, and duiirig an ensuing dis 
pule accused’s cornpinion shc)t om 
of the others, accused, who pro\ uked 
the first fire Irom tlie others w is 
"eoric erm'd” in the crime and aidc'd 
and abetted his coinp.irnon in its 
commission so as to he a principal 
—I'eople V Marty, 210 P 964, 59 Pal 

\pp 503 

35. Ala—Hoherson v State, 118 So 
654, 218 Ala 442 
29 C J p 1067 note 5 [c]. 
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36. Cal—People v Will, 248 P 1078 
79 PalArip 101 
29 J p 1067 note 5 [a] 

37 K\ —Bc'ster v Pommoriw c allh, 
40 SW2d 106. 2.39 Ky 703 

38. Cal—People v Hlac'kwood 96 1’ 
2d 982 .35 (\al App 2d 728 
Iowa—State v Slewait, 197 NW 
974, 1 9S Iowa 618 

K\ —Kindc'i \ (''ominonwt ,il1 li, 91 S 
\V 2d 5 10, 262 K\ 840 - Hurd v 
Commonwc.iUh 78 S \V 2d 9, 25 7 
K> 315 

NP- State V Allison 156 S E 547 
200 N P 190 

—Shiflctt V Pomnion wealth, 115 
SE 316, 151 V.i 5 56 
29 PJ p 1068 note 6 

39 Kv Kinder v Cornmonwc alth, 
91 S 2d 530, 262 Kv 8 10 
N —State \ Allison, 156 SE 547, 
200 N ('• 190 

29 C J p 1068 nc»tc* 0 
Immediate overt act unnecessary 
One who emouT.igfs at)( and 
counse'ls the .ictual pcrfutralor he- 
conns a party to the criim notwith¬ 
standing he commits no otlni imme¬ 
diate overt af I —Hurd v Poinmoti- 
wcilth, 78 S W 2cl 9. 257 K\ 315 


40 Ky—Hurd \ Ponimonwc'alth, su- 
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29 P 1 p 1068 note 10, j) 101)9 note 11 


41 Al.a—Handlev v State, 106 So 

692 214 Ala 172 

NP—State V \11ison, 156 SE 517, 
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l>a Pomrnonw'c rdth v Guida, 148 A 
501, 298 Pa 370 
29 P J p 1068 notes 8, 9 

42 Ala—Handley v State 106 So 
692. 214 Ma 172 

(Vmn—State v Beopold, 117 A 118, 
110 Conn 55 

Kv —Tiostc r V C’ornmonwf alth, 40 S 
2d 106, 239 Kv 70 1 
Mo—State v Hoesd, 61 S W 2d 243 
29 0 J p 1068 note 7 
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Aid \n p} climinary stages of homicide One may 
become crimindlly responsible for d homicide by 
rendering^ help to the peipetrator in the preliminary 
sl.igts of the homicide,as by piovoking a diffi- 
cuU> with the victim for the iimpose of furnish- 
inu^ a pictcxt for Idling^ himj'^ inducing^ the vic¬ 
tim to where the murckrei lies in wail de¬ 
taining: the victim until the mnrdc'rer arrives 
])onUing: out the intended victim to the actual per- 
])etratnr takiiic: the victim into custody at the or¬ 
ders of the murderer,'*^ harboring: the muideieis 
in one’s home for the ])ury)osc of accom])lishim:; the 
killint: or eng:au:iiic: a g:uuk to conduct the mur¬ 

derers to the house of the victim One htcomes 
a particiyiant in the homicide h) furnishing: the ac¬ 
tual peipetratoi with .1 wcaixm with which to do 
the killint^ and for that puryiose/’i but the fact 
that accused furnished the wcaixin with which the 
homicidr was committed does not (»f itself make him 
a ])artici])ant where thcie v\as nri prearranged plan 
between accused and the t>eTpetrator, anel accused 
did not in any way encoiirrige, abet, or assist the 
perpetrator 
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Presence a? consUtutinq participation The mere 
presence of a person at the time and place of a 
homicide without his giving of aid or encourage¬ 
ment at or before its commission to the parties 
theicto and without yiic concert does not amount to 
aiding and «ibetting or other particiyiation in the 
crime,notwithstanding he knows that the crime 
IS to be committed One who is piescnt at a 
homicide does not bccemic a paiticijjant therein by 
the fact that he passive 1> acquiesces 111 , or negative¬ 
ly consents to, the commission of the homicide,or 
makes no effort to prevent its commission,ayipre- 
htmd the peryietrator,-''" or lejiort the homicide 
even .ijiproval of the homicide, not communicated 
to the actual pciiJctratoi, docs not of itself consti¬ 
tute particijiation on the part of one piesent there¬ 
at On the other hand, one becomes a partici¬ 
pant in a homicide wdieie he is present at the time 
and place of the crime by preconcert with the actu¬ 
al t>crpetrator,®® or where he intends to assist, if 
necessary, m the commission of the homicide, and 
the fact of such yircsencc and intention is communi¬ 
cated to the actual pcrjietr.itoi ,^1 and there is au- 


43 Mut) -T'ooplf V T*(‘rauio, VIT) N 
W G7(l liL'.'-) Midi 12'’. 

I’M—(Vanmoiiw ( iltti v (liovandti 
1‘1 A Jd im tn I’M 54 5 
2') r 7 I) lot,7 iiotf ‘)7 

Ono givingr infoixnation to usuil 
customs ol bank jmc‘^ st in trms- 

poi tiiiR tunds, with \i«w' ot ,issis(inn 
in commission ol Tohhttc on riroinist^ 
of Towaid, is jjuillv participant in 
<onsj)ir.KV, and liable tor re suit inn 
niineltT, hut, il foicid to g^ivc inlor- 
inatJon hv threats to chstroA turn .uid 
his tamil\, ch'incnt of willliil jiii- 
ii( Illation nccctsai\ to eonviition is 
waiilinn— V T’.nilaiio, 1 IG IS 
K 616, I’lM NY 4 16 

44 Mo -State v I’axton, 20 S AV 

7ir,, 1J6 Mo 'i(M) 

N C"*—State \ Ilohertsori, 81 SK 680, 
106 N(' .?,16 

45 V.a --l^osJih \ V (^oninionw < r'lltli, 
US K 8(M 88 Va 4 00 

46 Idaho —Slatt v (I’llnen, 20 P 

‘58, 0 Idaho 174 

47. N ,J — State V (JibiTsoii 122 A 

724, 00 N J i^aw 8r>—Stat< \ Mow- 
scr. 10:1 A 8tl5, t)l N J L.aw tOf) 

48. I’liiliT)T>inf —U S \ Valencia, 5 
Philii>pine 362 

49 Pa—C’ominonweallli V (liovanel- 
li, 10 A 2d 110 lit P.i 5 16 

50. Ill —Kenru'dy v J’eople, 40 Ill 

488 

51. Miss— Routwell v State, 178 So 

r.8 6 181 Miss 600 

Mo—State v Smith, 281 S AV .‘75, 210 
Mo 71 

29 CJ J) 1067 note 97 


Absence of specific victim; attempt 
to retrieve weapon 

K\i(l(rue thit accused lold enra^;Ml 
worn in who had been drinkinj? that 
if she wanted to “rame hell,” she 

< ould iis( his Kun and to f?o ahr ad 
and "kill all of them,” handin^r her 
his loach d pistol and Hint woman al¬ 
most immediate Iv killed another wo¬ 
man «-how(cl that ate used was prin- 

< ijial in second deforce, and sustained 
eoMVKiion of voluntary mansl,iuKl»" 
ter, mdw ithslandiriK ac < used spee ifted 

i no \ietim and attempted to retrieve 
I pisteil imrmdiatclv after iiartiiif, w'lth 
jjt—MeC\>\ V State, 176 SE 012, 
50 (]a \pp 54 

52. Okl —Anderson v State, 01 1’ 2d 
I 7‘)l GG Okl Cr 201 
Knowledg'e of perpetrator’s intent 
'rile mere fact that attused kne‘w 
that cert.iin persems who horiowed a 
j;un liom aetuse'cl intc ruled to kill 
de« e I seel de)e*s not make accused an 
aeeessarv to tht hornitieie either at 

< ummon law 01 under a statute whu h 
defines an ‘ ae c essary” as one who 
aids, abets or .issists in the e orn- 
niissioii of a eiime* —People \ l>al- 
lon, 180 N K 265, 355 Ill 312 

53 Ala —Hand v Stale', 159 So 275, 
2G AlaApp 317 

Ark - Hansom v Slate, 42 S A\" 2d 4 11 
11G 184 Ark 257, citing Corpus 
Juris. 

El.i—H\als V Stale, 150 So 132, 112 
Kla 1 

K> — Hci> V Commonwealth, 43 S \A 
2d 694. 241 Ky 286—Bryant v 

Conimonw^calth. 21 S AV 2d 2 11, 2 11 
K\ 152—AVatkins v Common¬ 

wealth, 12 S AV 2d 329, 227 Kv 100 
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I’a—Ceimmonw'oalth v Ciovanctti, 19 
A 2d 110 341 l>a 3 45 
Va —Shifh'lt V Ceimmonwealth, 145 
SE ; 16 ]f)l V.i 556—Hasriake v 
(\)mmonw f alt h 115 SE 54'{, 136 
V.I 677 

20 C 7 p lOGO note 22 
Neeessitv ot pitseniee' 

Ceneiallv see' supra ftuhclivision a 
e)f this St« tion 

Of (onspnator see intr.i subdivi- 
f'lon c of this section 

54 Cal—People' v Bnlkwell, 76 P 

1017. 14 1 ('<il 250 

20 C J p 1070 note 2'1 

55 Va—R.isnaKt v ('ommonwealth, 

115 S K 511 1 r, V i 677 

29 (M p 1060 ne)te' 20 

56 Ill--Cioshv V People, 59 NE 
516, 1S9 Ill 208 

20 C 7 p 1070 note 24 

57 Tex—Burrell v State-, 18 Tex 
713 

53 7 1 —Peunmemw e alth V Gieivanet- 

ti 10 A ‘»d 1 10, 511 F’a 346 
Terrified onlooker 

If one is onlv a t*'rrifit'el onlooker, 
luillMr his pie seme at the homie ide 
nor his fnluii to report it would 
rnike him an ae ( omj)! ic c —Cornmon- 
wn ilth \ (iiovane'tt 1 , supra 

59 Miss —Piuee v State, 103 So, 
13! l‘!S Miss IS’2 

20 CJ p 1070 note 26 

60 W Va - Stale v Prater, 43 S E 
2 30, 52 \V Va 132 

29 C .] p 1070 note 28 

61. NC—Stale* V Chastain, 10 SK 
519, 104 N C 000 
29 CJ p 1070 note 29 
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ihonty, also, to the effect that, where a bystander 
is a friend of the actual pcrjictrator and knows that 
his presence will encourage him, he participates by 
being ]>rcsent 

Time of po) ticipatxon I'o render one responsi¬ 
ble as a j)artKipant in a homicide his participation 
Tunsl otcin cither at the time of the homicide or 
j»nf)r thereto, he cannot become an aidei and abet¬ 
tor by iniectiiig himself into the situation after the 
crime has been committed,®^ although he may b> 
icndcMiiig ,nd after the commission of the homi¬ 
cide become an accessary after the fact, as consid- 
eied infra S 10 One does not become an acces- 
sai y before the fact or a principal by apjiroving the 
homicide aftci its pcrjietration nor does he be- 
coine an accf)m])lice by the mere fact that he knows 
an unlawful homicide has been committed, and fails 
to report it 

Opimtive cfleet of assistance In order to ren- 
det one a principal in the second degice or an ac- 
cess.iiy befoie the fact in the commission of a homi¬ 
cide, his acts must in some manner have contribut¬ 
ed to the killing It is not necessary, however, 
that they contnhute in the sense that hut for such 
acts, the kilhng would not have occurred, it is 
snftiCKiit if they f<icditate the killing, although it 
might have taken place without their occurrence^*" 


In accordance with this rule, one is responsible if 
his acts dcpiive deceased of a chance of life which 
he might otherwise have had, although it does not 
appear that he would have availed himself of that 
chance 

d. Intent 

One is not responsible for a homicide committed by 
another unless he shared the criminal intent of the ac¬ 
tual slayer, and this is so notwithstanding he had some 
previous difficulty with the victim The intent may, 
however, be formed at the scene of the homicide. 

Jn order to render one responsible as an aider, 
abettor, principal in the second dcgi cc, or acces¬ 
sary before the fact in the commission of a homi¬ 
cide it IS essential that he share in the crim¬ 
inal intent of the diiect actor Thus, although 
one may have had some difficulty or altercation 
with deceased, he is not responsible for a homicide 
committed at or about the same time, by a third 
person, acting iiuleiiendently and without a prior 
understanding, if he did not shaie in the design of 
such third jicrson,'^^ and in this connection it is im¬ 
material that the altercation brought on the fatal 
eiicoiinttr,'^l oi that accused was the aggressor in 
the difficulty,'^" or that the third person in^^^Tfercd 
to aid him"' It is not enough that the acts of one 
tended to aid or eneoiiragc the pnnciyial in the 
first degree, they must have been done for that 


62. N (*—stale \ ('’loniiifTt r, 63 S E 

ir»4, 1411 N C r>67 

.1 ]> 1070 notf 30 

63. K\ —v Common wealth 
41 SWIM L’77, 2tl Kj 387 J..>on.s 
\ (’ornmoiiwralth, 287 S \V f.J4, 216 
Kv 202 

20 C 1 V t0(.0 note 22 1 h] 

Collection of insurance; payment of 
killer 

Om (U« s not lx ( om< nn a(((ssnrv 
hetoJe th( ( i< 1 m a pi in< .i)al hv thf 
tail tlMt, aft* I tin hnmnidt, he 
to11e(t(d iin in iin «> mone> on the lili 
of lh( p ncl the killeT and 

sought to < i>v< I vii> till nature of the 
liamtion -INojUi v liindirs, 100 
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67. JMass Commonwt alth v Ma- 
tloon, 101 1 100 Anil) 89 

20 C 1 V noU' 1 ■) 


68 . Ala -Slate v Tallv, 15 So 722 
102 Ala 25 

69. — ItNals V s»tale, 150 So 

132. 112 Ma 4 


Oa—Tlaker v State 115 SE 119, 
154 G I 716 

Kv - Whitt V ('onmnm'weTlth, 298 S 
VV 1101 221 Kv 490 

SC — State V Low man, 133 S 10 457, 
134 SC 485 
29 (M p 1070 notr 32 
70 Fii--Tl\als V State, 150 So 
1.32. 112 Fla 4 

Kv —Wairtn v C^ominonwt .allh, 1 S 
2d 77 1, 222 Kv 4 60 
Miss ITine V SI .t' 7 S(> 2d 555, 

1M2 Mjm^ 726 (iliniL- Corpus Juris 
lUo—Stale V Mull iOO SW 511, 318 
Mo 617 

I’hihpinnt —IVople \ Oitix tV Zausa, 
55 r’hiliT>piiie 993—TSopl^ v C^ih^l- 
lero 5 1 t’hilii>pm« 5S5 
T( X --Mower V v State 105 S W 2rl 
2 19 112 Tf\(^T 408—lIowMe v 

Slate, 43 SW2<I 591, 119 Tex Cr 
17 

V i “ State v ltced\, 127 SE 24, 97 
W Va 549 

29 C I p I OH not« H 

Absence of knowledg'e or encourag'e- 
ment 

(1) Where an attornev, angeled hv 
<i remark ot d« < «avod in (ourl, a*^- 
sMulted him without niv intention to 
kill, and vvhih In* and dt t < isfd were 
strug^tinK his Hient kicked and 
killed d«-eiased without the atlor- 
nt\’a knowled^v or approv'al, the at- 
tornev was ntU n:uill\ of homn ide - 
Stale V Steinnnrrib, Mo, 2b2 S W 706 
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(2) Arc used was not an aider or 
abettor (»r homn ide wlierc’ ht had en- 
K’aped in fist fipht with sevf ral otlier 
pusons and his companion, previ¬ 
ously unarnnd pnked iij) a pistol 
dropped hy an adver^^ary and jmrne- 
dralelv fired the fatal shot, tin re 
hein^c no showing of lonrerted ac¬ 
tion, or that a((used gave any < n- 
(oiiragemenl to his rompanion in the 
eomimssion of tin homn ide t^omlis 
V Commonwealth 6 S VV 2d 1082, 224 
K\ (.53 

Separate encounters; acquittal of 
participant 

\V In rt prisoner died as lesiill of 
two stp.nate in(Ounlers with police 
othcois, and oin ofTn i r was acquit- 
t(‘d in al.sjini' of evidence ot < on- 
spiia<\ l.etwian tin* ofineis the act 
(oriimitted hv the acquitted ofiieer 
could not h(> imputed to the other of- 
li< * 1 - Slat. V yirigliiig, Ohio App , 
41 N E 2d HI 

71. Ti X—Ilowdf V State, 43 S W 2d 
594, 119 Tex (*r 17 
29 C J p 1071 note ^ 1 

72 WVa- State v lleedy. 127 S. 

E 21. 97 WVa 549 
29 C ,I P 1071 note {5 

73. Fla—Rvalsv State, 150 So 132, 
112 Fla 4 

Tex—Howh* v State, 43 S W 2d 594, 
119 Tex Cr 17 
29 CJ p 1071 note 36. 
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purpose The fact that one has “caused” the 
killing: of another does not establish that he aided 
and abetted a criminal homicide, since one may 
cause the death of another without intending: so to 
do, that IS, one may have caused the death of an¬ 
other and yet have been without the neccss.uy crim¬ 
inal intent to make him responsible 

The intent to aid and abet in the commission of 
a homicide may be formed at the scene of the 
crime, even thoug:h accused may h.ive qone there 
without any such intention and, althoug:h the 
orig:inal assembling: of the parties chari^td was law¬ 
ful,or was had without any particular object in 
view,'^^ their subsequent conduct may be of such a 
character as to show g:uilty participation in the 
homicide afterward committed One who p.irtici- 
pates in the commission of a homicide with full 
kriowledg:e of the criminal intent with which the 
actual iierpetrator is acting: theiehv adopts the in¬ 
tent of the direct actor as his owui ,7^^ hut he adopts 
it only to the extent of his knowledt^e, or of the 
natural and reasonable conse(|uences ot the act par- 
ticifiatcd in by him 

Homicide by opponents of accused While there 
is authority to the contrary,it is g:encrall> hehl, 
in accordance with the rule requiriiitj a participant 
to share in the intent of the ae'tu.d sla>er, that those 
who partici[>atc on one side of a contest are not 
responsible for a homicide committed by their op¬ 
ponents 

Premeditation, malice Tn a lurisdiction in 
which all distinctions betw^een iinncip.ds in the first 
or second eleg:iee or between principals and acces¬ 
saries before the fact ha\ e been abolishe^d, if the 
actUtd slayer had the malice aforethought and pre¬ 
meditation recpiired for murder in the first deg:ree, 
one who has advised or commanded the killing: i'* al¬ 


so chargeable with such malice and premeditation.^^ 
Tn a jurisdiction where a dislinclion is observed 
betwee*n a principal in the first degree and a jirin- 
cipal m the second degree, it has been held that, 
where premeditation is material, it should he estab¬ 
lished as well against a princiiial in the see'ond de'- 
gree as against a principal in the first dcgiee*,^** 
and that, where murder is sought to be ])i edicated, 
not on the ground that it was per])etrated during' the 
commission of some other uiilav\ ful act oi felony, 
but on the ground that it was committed out ot a 
pri'meditat(*d design to effect death, in order to con¬ 
vict a principal in the second degree it is necessary 
to show eithcT that he acted on a iiremcditaled de¬ 
sign to take human life, or else that he knew th.it 
the acuial i>c rjietrator intended to kill Where the 
homicide is not such as to rcquiie a ])remeflilat( d 
design to kill on the part of the actual perpetiator, 
It is unnecessary to establish such <i design on the 
part of OIK who was fuesent, actually oi coiistruc- 
tiveh, aiding and abetting in the unlawful act 

e. Common Design 

(1) In general 

(2) Common design to kill 

(3) N.itural consecjuenccs, dcjiarturc 

fioin design 

In General 

One who joins in a common design to commit an un- 
lawful act involving danger to life is responsible foi a 
homicide committed In furtherance of the design, al¬ 
though he was not the actual slayer and the plan did 
not expressly Involve the taking of life This rule has 
been applied where the common design was to commit 
assault, burglary, robbery, and other crimes 

All who join in a common dcsiiMi to commrl an 
unlawful act, the natural and ])rohahlc cousl(|ucm( c 
of which involves the contingency of t<ikiug human 
life, are responsible for a homicide committed by 


74. Tex—Rarnon v State, Cr , (»8 S 
W 987 

29 C 1 p 1071 note 37 

75. Mifts—Rrown v State, 115 So 
433. 149 Muss 239 

Szclamation caneing another to kill 

Where a father was assailed and 
exclaimed "lion't let him kill me." 
and thfrcuTion his son killed the as¬ 
sailant, the fact that the father may 
have caused the death of the assail¬ 
ant does not put him in the position 
of haviriR aided and abetted the 
homicide —Hrown v State, suj^ra 

76. Cal—Peoph V Will, 218 P 1078, 
79 Cal App 101 

77. Mo —Stat( V Walker. 9 SW 646. 
11 S W 1133, 98 Mo 95 

NM—State v Wilson, 46 P 2d 57, 60. 
39 N M 284, Quoting Corpus Juris. 


78 NM Stale v Wilson, •■upra, 

(1 not mg Corpus Juris. 

79 X M ---State \ Wilson, "-upra, 

quoting Corpus Juris. 

29 C J p 1072 note 50 

80. (Ja—Hrown v Stale, 28 Ca 199 
Tex—Ittnnei v State, 65 SW 1102, 

4 I T.-\ Cr 347 

81. I'a — Commonwealth v Haie, 2 
I’a L J U 467, 4 Pa L J 257 

29 C J p 1071 note 38 
Liiahilit> of ( oiispiiators for death o^ 
conlederatt stt iritia subdivision e 
ol this s* t tion 

82. Tex—Oates v State, 95 S W 105, 
50 TtxCi 39 

29 C J p 1071 note 39 
Zn North Carolina 

(1) It has been held to be the gen- 
eiul rule that the killing must have 
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bt m pcrpelr.ittd b\ soni* one a< t ii , 
in corn (‘rt with ariu^ed uid not hy 
hisad\ersaT\ —Stall v OMiidiiie, 122 
SK 568. 187 NC (.58 

(2) It his also been h<*ld however, 
that, whiT. tw'^u pt r'-ons ie(lvb‘‘'ly 
and wilJmglv trigagi in shooting in a 
public jilaii, and a bvstrimb i is 
killid, both all guilty of thi honn- 
cidi one as primipal and tho otie i 
aiding and abetting — Slati v Ril- 
lislon, 54 SK 427. 141 NC 857, 115 
Am S K 705 

83 Cal—Ptoplf V Lee Yuk, 29) p 
538 189 Cal 599 

84. Fla—Leavine v State, 117 Si 
897, 109 Fla 417 

85. Fla—Leavine v supiM-- 

Pope V State, 94 So 8(>5, St Ma 
428 

86. Fla—Pope v State, supio. 
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one of them while actinfj in pursuance or further¬ 
ance of the common desif^n,^'^ rcp^ardless of which 
one fired the fatal shot or delivered the fatal blow,®* 
and notwithstanding^ a failure to identify the actual 


perpetrator The actual perpetrator is considered 
as the apent of his associates and his act is their 
act,*® and under such rule, according to the au- 


87. Ala — Hand v Slntt, li)9 So 275, 
26 AIaAi)r> 'H7—(’line v Slate, M8 
So 172, 1 71, 25 AIq App 43 1, cit¬ 
ing? Corpns Juris. 

Ark—Sp»‘ar v State, 44 S \V 2d 663, 
1S4 Ark 1047 

Cal—Peopl< V HrinK-hiiTst, 221 1* 

8')7, 102 (’k 1 74S —lSM>]ile v Cowan, 
101 P 2d 125, IX C’al \pp2d 2 11 — 
Peoph V Kin^,, S."* P 2d 'I2X, 30 C.il 
Ar)p 2d 1X5—P(*ople v Vtis. SO 

I'2d 1002, 27 (’al App 2d 1 H. Pk)- 
ple V Su1t(»n, 62 P 2d J‘)7, 17 C.il 
App 2d 561—People \ I^a Ve?s 20 
I» 2d 067. no Cal App 70X—T*. ople 

V Wheaton, 220 1’ 451, 64 Cal App 
58 

Conn—State v C’ot'^. 0 A 2d 138 143 
126 Conn 48, nuotiiiff Corpus Ju- 
118 

Fla — Millivran v State', 117 So 200. 

100 Fla 210 P()p(> V State 01 So 

Sb 'j, X4 FI'I 42X 

Ga— \dkins v Stale 1 S F 2d 120, 
187 (la 510 — dole V State I'll S 
TO 3(. 162 (Ji 267 

Ill --P<'e)ple V TaTVM, 45 N F 2d 630, 
181 Ill 411—Pto].lf V Siiddelh, 28 
N F 2d 268, 174 HI 112—Pe'«ii>h 

V FnuKht 175 NF 4 16, IM Til 

312 — lNor)h V Uiid« < ki J 10 NF 
8 12, 300 111 125 

Kan—State v lioone, 257 P 7 40 7 10 

124 Kan 208, qiieitinK Corpus Juris 
Kv ' Whitfield V (’eannionw e alth, 128 

S W 2d 20S. 21 1, 278 K\ 111 eit- 
inR Coipus Juris (lilbiTt v Ceern- 
iJioiiue iltli, 14 S \V^ 2J lot 228 K\ 
19 

Ija - -Rush \ Town of Farriie r \ ilU , 

101 So 2 11. 156 Ti i 857 

Mo—St lie V I’owtll, 05 S W 2d 1186, 
1188 110 Me) 80 (iiinK Corpus Ju¬ 
ris Stile V .T o K'^eoi 25; ,S^\ 7 11 

Ne 1)—J)< in \ Stile, 250 N AV 17 • 

125 Ne'b 466—I'ht hK v State, 250 
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Connnonw( alth v Spardule, 122 A 
161, 166, 278 Pa 37, (luotinK Corpus 
Juris —Conirneinw e-tillh v Mur ratio, 
120 A 106, 107, 276 1’a 239, quot¬ 
ing Corpus Juris. 

Term—Williams v Stale 51 S A\ 2d 
4 82, 481 16 1 Tenir 662, quoting 

Corpus Juris. 


Utah—State v Kukls, 237 P 476, 
65 Utah 362 

Wis—Pollaik V Slate, 253 NW 560, 
215 Wks 200, aftirmed 254 NW 
4 71, 215 Wis 200 
29 C J P 1073 note 59 
Husband and wife 

Where without roore ion on hus¬ 
band’s part, wife engaged with her 
husband in the e ommission of a te'l- 
onv, and miirde'r was committed h\ 
the husband in eonnee'tum with the* 
other < rime, the w'lfe is also guiltv 
Milh'r V Slate, 25 Wis 384 
Guilt as ^^principal’* 

(1) Those* who aid and abet actual 
slave>r pursuant to common puriiose 
or tie sign are guiltv of the homie ide 
ns “pr ine ipals *’—Suhay v U S CC 
A Kan . 95 F 2d 890 ee'itiorari denied 
58 S('t 1060, 304 US 580, 82 Fd 
154 4 

(2) Under federal statutes a per¬ 

son w’ho, in the < ommission of an 
illegal aet with olhc'rs arms ,ind in¬ 
structs his coriferjer ite‘s to kill if 
ohstrue led in the* iltempt, wnth the 
purjiose and iritemt that the v do so 
is in law a “primipal” in an\ will- 
tul killing resulting from eair^ing 
out those instrue lions—Young \ H 
S CCA Tex, 97 F 2d 200. 1 17 A 

T. R 116. re'he'anng denied 97 F 2d 
1023 

(3) One who icmaineel in an auto- 

rnohiU, with the engine running and 
hour l>Ie>w ing tej drown the* sound of 
pistol sheit'-, and who was in a posi 
tion to 4 ome te> the issistanee of the> 
aetual sli\er to pre*\ent him Horn 
he'ing surprised or to gi\ e aUirrn to 
favor his eseape* was present anel 
aiding and abetting in the eornrnis- 
sion of the homie ide and was as 
nine li a irrine ipal, m le'jal eonU'inpla- 
t ion, as the ae tu.al slne*i — .Sl.ile V 
Haleo, 154 So 4 47, 179 L.a 516— 

M lie V Capai 1 , 151 So 419 179 Ha 

162 

Necessity of conspiracy to commit 
felony 

(1) If the hornie ide was (‘ommitted 
in the eoursc e)t aoon''pira<\ tc» e om- 
mil a tclonN, all of the partie's to the' 
(oiispirac\ arp guiltv ot murder hut 
if the conspiracy was to commit a 
h ss se*rioiis oflense not natural! \ 
lending to the destruetion of human 
lilt the oeinspiralors are guilty of 
manslaiighteT only —Kush v Towui 
of Farmtrville, 101 So 24 3, 156 Ha 
S57 

(2) To render the conspirators lia¬ 
ble for murder the conspiracy must 
have iue'n to lommil a felony, and in 
this connection it has been held that 
conspiracy itself is a misdemeanor 

844 


only, and not a felony, but If the 
eonsiuiae V was to commit a fe'lony, 
and the* homicide wa.s committe^d in 
the course of the felony or an at¬ 
tempt to commit the fe'lony, all the 
c onsjui ators were guilty of murder 
—Pe'ople V Collins, 137 NE 753. 2 44 
N Y 3 55 

Operative effect of accused’s acts 

It is not necessary that the acts 
of accused must have resulted in 
e ne oiiraging, instigating, inciting ad¬ 
vising, or e c>unseling others in the* 
common design to kill—Huiden v 
State, 93 So 342. 18 Ala App 498. 
certiorari denied Ex parte Ouiden 
93 So 922. 208 Ala 697 

Statute held not to affect rule 

A statute making any “[)erson ' wiio 
has killi‘d .inollier ni atle milling to 
commit an unlawful aet guiltv of 
murder does not e hangc the rule 
stated in the text, sine c* the .statute 
is applieahh' to nn aet eornmitted 
hv two e>r more persons, notw'ith- 
standing its use of person” in the 
singular Slate C’ailino 118 A 

78 1, 98 N J Haw 4 8 atllrmed 122 A 
8 40. 99 NJT.aw 292 
88 Cal —Peoph v Erno, 232 P 

710, 195 (M 272 

I>C— Hot urn v U S 56 F 2d 301. 
61 NppDC 4, eeJtioran denied 
Hogan V U S. 52 SCI 459, 285 

US .555, 76 H iOd 941 
Ill—Pe'oph Y Witt, 44 NE2d 580, 
48(1 111 610 

Ind—T*eats \ Stale', 12 N E 2d 270, 
21 4 Inel 560 

NY—People v Flor.riee*. 262 NYS 
775 146 Mi‘'e 7 55 riieidifying 261 

N Y S 803, 1 46 T'Hse 152 
r‘a—Commonwealth ex icl Mos/ezvn- 
ski V Asbe. 21 A 2(1 920. 313 Pa 

102- Comrnonwe lUh v Shaw* 11, 191 
A 1 7, 325 I’M 4 97—Commonwealth 
V Rrue. 131 A 467, 284 Pa 294 
Tex —(Jravson v State, 291 SW 908, 
106 Tex Cr 251 

89. Ark—Spe .er v State, 44 S W 2d 
663, 184 Aik lot? 

Pa—(’ommonvve ilth v Sp.ardutc, 122 
A 161, 166. 278 I’a 37, quoting Cor¬ 
pus Juris —(“’omriioriwe alth v Mur- 
rano, 1^0 A 106, 107, 27 6 Pa 239 
quoting Corpus Juris. 

Tenn - Williams v State, 51 S A\ 2d 
482, 484, 164 Te*nn 562, quoting 

Corpus Juris. 

29 C J P 1071 note 62 

90. Fla—Milligan v State, 147 So 
260, 109 Fla 219—l»ope v State, 94 
So 865, 84 Fla 428 

Ill —People V Tarver, 45 N E 2d 630, 
381 III 411 

Ha—Slate v Capaci, 154 So 419, 179 
Ha. 462—State v. Terrell, 144 So 
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ihonties, his intent is imputable to the others Re¬ 
sponsibility attaches although the taking of life was 
not specifically intended or contemplated by the pai- 
ties or involved in the plan,^- or was even forbid¬ 
den by accused «ind the fact that accused ugret- 
ted that the killing had occurred in no wa> lessens 
his responsibility 

A common design need not have existed for any 
])articulai length of time before the commission of 
the homicide it is sufTicient if there w.is a coin- 
miinity of pin pose between aceiisid .ind the direct 
actor at the time the homicide was committed 
Liabilit> on the p«iit of the confederates is not ex¬ 


cused by the fact that the person killed was one 
of the confederates,^'^ except, it has been held, 
where the death of a conspirator occurs by his own 
act The liability of one who has aided and abet¬ 
ted a homicide does not depend on whether any of 
his co-conspirators, or persons acting for them, 
have been indicted 

Particular unhm’ful acts The rule holding one 
responsible for a homicide committed by his con¬ 
federate in the furtherance of a common design has 
been ai)])lied where the common obiect or piniiose 
was to commit or peipetratc an assault* involving 


ISS, ]7r» T^cS, <lisMiisS(_d 

,ind <(iti(.)iaii dtnitd Ten ell \ 
State i>f Liouisiand, ij { S JSb 
L’SS US r>S'» 77 U ICd ‘n,,s 

Nih \H,in V Stall' Jb') N \\ ITH, 
IJ.S Nch !()(>- l''n Ids \ SLtOi U')** 
iN \\ t. { U") N<1 j 

NY- I’<(»r>W V liti T'.artiei.i, t*S7 N 
Y S 'lol 15*1 Misi 177—V 
I'^lorc rue, liliU iN \ S 775, 146 JVltsi 
7 15 niodilxin^ (OnSiss, J61 N 
^ S NO I i 1(> AJise 15 J 

Tcrirt—Woodrult \ Statt 51 S \\ Jd 
N 1 ; 1 64 Ti iin 5*10 

Utal. ill V Kukis 217 I’ 47G, 
65 Utah !GJ 

\\ IS —I'l.lKuk V Stale 2 53 N VV 560, 
J15 W IS JOO afTurnfd 251 N W 
471 J15 Wis 200 

91. (Jh—U umpkin n State, ION SE 
241 176 (1 1 416—Thompson \ 

Slatf, 141 SE -101, 161. Ua 75N— 
(ii.Ti V' Stall 111 SE o6, 102 Ua 
207 

W IS Uullaik \ Stale, 251 NW 560, 

2 15 \\ IS 200, affirmid 254 N A\ 
171 215 Wis 200 

92 Ma—Ilobinwm v St.ite, 113 So 
57N 222 Ala 541 

Ark—S]ii ir v Sliti, 4 4 S AV 2d 603, 
INI Ark 1047 

Cal—I’eoiile V Waller, 06 T’2d 311 
11 ('ll 2d O'* !—I’loplt \ Boss, 2‘*0 
P NM, 210 Cal 215—Peopli \ 

Perr\, 214 I’ MO l‘)5 Cal 02 J - 
Pt opl(' \ (^abaltero, N7 T’2d 3(il, 
’1 (\al App 2d 52 

Ela I'ope \ Stall, 04 So N(i5 S70, 
M Fla 12N, cilMi^, CoipuB Juris. 

Ga—lairnpkiri ^ SUiti, ION S li] 211, 
170 G.i 4 16—Thomiison \ Stati', 
1 14 S E 1(H 160 Ga 7 5S 

111—!’(()pl( \ Pud« ( ki, 110 NE N12. 
JOO 111 125 

Ind—White \ Slate, 37 N E 2d 0 17, 
210 Ind 200 

Kan—Slate v lUrndv, 75 P 2d 230, 
147 Kan 4 —State v Boone, 257 1’ 
710 740, 1 2 1 Kan 208, quoting 

Corpus Juris. 

K\ “ Simpson v Commonwealth, 170 
S AV 2d S6{). 293 Ky 831—Common¬ 
wealth V Gabbard, 255 S AV 73, 200 
Kv 64 2 

Mass —Commonw ealth v Heinlein, 
152 NE 380, 256 Mass 387 


Miss—Woodward v Slate, 111 So 
N50, 100 Miss 506—Fish( r v State 
116 So 74 0, 15t* Miss 206 

Mo—Slate v Nastllo, 10 S AV 2d 
1 52, 52 5 Mo 412 

N M —Slate \ SmeUer, 228 P 183, 
30 N M 122 

Okl ' Morns \ Stall 06 P 2d 8N 6N 
Okl Cr 147—MiUonald v Stall, 
15 P 2d 1(*02, 54 (Mtl (M 161 
I’a —(^iinmonw I al Ih \ Uosi 191 A 
1 7, 527 Pa 220—Commonw t .illh v 

Sliawell 101 A 17 52 5 Pa 407— 

Commonwealth v Mi Manus 127 A 
116 2N2 Pa 25-'Commonwi alth v 

Spat dull 122 A 101 100 278 15i 

57 iniotmn Corpus Juris —Com¬ 
monwealth V Miiriano ]2t* A 100 
107 27 0 I*a 2 30, Quoting Corpus 

Juris 

Tinn —AA'illiams v Slate, 51 S W 2d 
182. INI, 104 Term 562 quoUnp: 

Corpus Juns. 

IV \—Hi rnphill V Stale 110 S W' 2d 
6 1, 111 Tex Cl 257 
Utah Stat* \ KuKis, 237 I’ 476 

65 Utah 362 
20 C J p 1074 note 60 
Killing' unnecessary to achieve ob¬ 
ject 

A I'onspiinlor is responsible for a 
homii idi lommitted hv his fellow 
((.nspirator notw'^lthstand]n^, the kill¬ 
ing WIS urintiissai> to iHiiL the 
puiF>os( ol till lonspiiaiv—Slate v 
Mfssini) 1(* S AV 2d 760 325 Mo 741 

93 Cal - Piopk V Boss, 200 r NSl, 
210 Cal 245—People ^ Caballero, 
87 I»2d 404, 31 (^al App 2d 52 

Mass—Commonwealth \ Hi inli in, 
152 NE 3X0, 250 Mass 387 
Pa.—Commonwealth v Spaidute 122 
A 161, 166, 278 Pa 17, quoliiiK 

Corpus Juris —Commonwealth v 
Murrano, 120 A 100, J07, 270 Pa 
239 quolmK Corpus Juns. 

Ttnn—Wrlliains v Stale, 51 S W 2d 
4N2, 484, 164 Tenn 502, quoting 

Corpus Juris. 

20 C J p 1074 note 61 

94 Cal—People v Boss. 290 P 881. 
210 Col 24 5—People v Bawrence, 
70 P 893, 143 Cal 148, 68 1^ R A 
193 

95. N M - State v Wilson, 46 P 2d 

845 


r>7 GO lO N M 2M qiiotiriK Cor- 
pus Juris. 

29 C J V 1072 note 4 7 

96. NM—State v Wilson, supra, 
quotiriK Corpus Juris 

29 C f J) 1072 note 17 

97. t'al—Uioph V (Aihilteio, 87 P 

2d 301, 31 Cal App 2d 52 

NY—l*tople> Udwin 172 NE 489. 
251 N A 2 55 

Hornii ide h\ opponents ol accused 
generally see supra subdivision d 
oI ttiis ,sei t lon- 

98. N A"—I’eo])li v TjO Baihira, 287 
N 5 S 257, 159 Misi 177 

Bumlug to death during* arson 
WheTi in the com si ol a i onsplra 
(\ to lommil ai'-on oni of the i on- 
spirntors burned himsi If to ih ith 
his (o-conspirators .jti not liahli for 
homu ide 


(All—People V Feihn, 205 P 230, 


2(*3 Cell 587 

NY J*iopU \ Ba 

B,i r he ra 2S7 N A’^ 

S 257, 159 Misc 

177 

99 Ind—T‘eats v'^ 

Stall , 12 N E 2d 

270, 213 Ind 560 

1. Ala —Robinson 

V Slate 113 So 


578, 222 Ala 5 11—("Ii M land v 

Stall, 101 So 707 20 Ala App 426 
lertioian denied Ex parti Ch ve- 


1 md. 10 5 So 711, 212 \1 i 0 55 
Ind -J’lals V Stall, 12 N E 2d 270, 
211 Ind 560 

lovva—Stall v Pinkirlon. JOS N W 
151, 201 Iowa '*40 

Pa—Comrnimw t alth \ Strrintz, 195 
A 75, 128 Pa 3 1—Commonwi alth 
V Spaiduti, 122 A 161, 278 Pa 37 
—Commonv\'i .il th v Micuso, 117 A 
211, 273 J’a 174 

SC- State V AVilliams, 199 SE 906, 
189 S C 19 
29 C J p 1075 note 71 
Comparative degree of moral guilt 
Whei e each ot several police offi¬ 
cers aetively partlclpatfd at one 
stage or another in assault on. and 
killing of, prisoner, all sui h offii t rs 
wi'ro I hargenble in law as princi¬ 
pals, although not morally charge¬ 
able in the same degree for the 
death—Slate v Paschall, 85 P 2d 
1046, 197 Wash 582 
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the ckment or consideration of dangfer to life ,2 
a breach of the peace, particulnily if involving: per¬ 
sonal violence or the use of deadly weapons ,3 biir- 
g:lary to effect an escape from custody, particu¬ 


larly if involving: the procurement and use of dan- 
g:erous weapons to commit g:rand® larceny^ and 
robbery,® also, according: to the decisions of the 


Shooting' of intended whipping: victim 

On( \Kho into a con^pir'oy 

with olJni*- to (orniiiit tho unlawful 
.i< t ol wlnpiJin^ H pciTlKulai uidivid- 
iml Vail'S T«‘^l)onsil)n‘ for tin fatal 
sl>n(»1 in^ of su< h iridniflual, nlLhoiiKli 
It \\ as cmr <if Iht otlnia who fired 
tht fatal shot 

Ala—Sullivan \ State 119 So 243, 
23 Ala Ai)p 1(1 

Tex —Shtlhurno v State, 11 S W 2d 
r.l9 111 Ttx(’i ISJ 
29 rj p 1079 note 71 [a] (2) 

Homicide hy selectees of co-consplra- 
tors 

Ont \\}io ent<Md into a conspiracy 
to commit an assault on deceased 
was resi)onsiia« for a homicide com¬ 
mitted hv tin* nit o selected b\ his 
CO conspiratois to aid in the as-^ault 
—Slate V Reckt. 27N S VV 995, 311 
Mo 581 

2 . Tenn — Williams \ State. 51 S 
W 2(1 482 4S4, K.l Tenn 5(.J. quot¬ 
ing Corpus Juris. 

Utah—State \ Kukis. 217 I’ 470, 
C5 Utah 362 
29 U J p 1075 note 71 
ITse of deadly weapon as direct pur. 
pose of conspiracy 
Tilt fac t tliat on one occasion dead¬ 
ly \veapt»ns were used thrt ateninglv 
hv two or more c onspir itots, with¬ 
out the knowledge of the other con- 
spiralcirs, doc^s not make the unlaw- 
tul use of a deadly W'capoii, ctr the 
killing, a direct purpose of the ton- 
spnac'v and an acknowledged me ims 
ol accomplishing its end so as to in- 
cluch wMihin the purpose of the c on- 
spiiacy assault with a deadly wfaj)- 
on Ol rriuidcT —Peoph \ Cowan, 101 
1’ 2d 125, 38 Cal App 2cl 231 

3. Alt!—Cleveland \ Slate 10! So 
707 , 20 Al.i \pp 420, certiorari de¬ 
nied Ex parte Cleveland, 103 So 
711, 212 Ala or. 

Ill- P. c.ph V Tai\cr, 45 E 2d 030, 
381 111 111 

Ind—peals V Stale, 12 N ]'l 2d 270, 
211 Ind 5GO 

Tenn—Williams y State 51 S W 2d 
182 181 K.l Term 502, ciuoling 

Corpus Juris. 

29 C* T j) 1075 note 70 
HiotouB g-roup 

Each memhei of a riotous and un¬ 
lawful assembly formed lor the pur¬ 
pose* ol disturbing the irublic peace 
was responsible for a homiciclo coni- 
mitte*d by any np‘ml)cr ot the com¬ 
pany in c airs mg ont the purpose of 
the assembly, a shot fired by one 
member ot the mob wms a shot fire d 
by all and all must answer tor the 
result - Icoplc \ Rude Lki, 140 JNJ E 
832, 309 111 125 


4 . Cal — People v Rringhurat, 221 P 
897. 192 Cal 748—TVople y Wheat¬ 
on, 220 P 451, 61 Cal App 58 

Kan--St ete* v lioonc, 257 I’ 739, 

121 Kan 208 

JMicli- I’cof>le V Mangiapanc', 188 N 
W 401 219 Muh 62 

I*a—Commonwesallh v Rrue, 131 A 
b.7 284 T»a 294 
29 CJ p 1074 note (.5 

5. NY—People v Udw m. 172 NE 
489. 254 N Y 255 

Okl —Prather v State, Cr , 137 P 2d 
24 9 

HI- Slate V Miller, 161 A 222, 52 
RI 4 40 

29 r I T> 1075 note* 69 

Prisoner’s promise not to use pistols 

Where yyifc* of pr i‘-onei participat¬ 
ed in conspiracy to assist him in 
e‘sc aping from penitc*ntiarv. which 
constituted felony and furnished 
him with pistols to aid him in es¬ 
caping, and, in effecting escape mur¬ 
der was committed, w’lfc was guiltv 
of murder and the fact that he 
promised not to use pistols in e*s- 
(aping IS nc)t a defense but merclv 
a mitigating c ireminstanc e*—Corn- 
monweallb v Walters 266 S W 1066, 
206 K^ 162 

A life prisoner is responsible for a 
homicide commuted bv a felloyv pns- 
onci in nttcrriTiting to escape from 
custody, notwithstanding he is not 
W'lthin a statute providing that a 
prisoner confined “fe^kr a t<*rm less 
than life” is guilty' (»f a felonv in 
attempting to escape, whtie mrny' of 
the convicts in the esc ipe were* not 
lilc* prisoners—People \ IJdwin, 172 
NE 4 89, 254 NV 255 
6 (Ml — ivople v Olsen, 22 P 125, 
80 Cal 122 

7. Okl—Carle \ Slat., 244 P 813, 
U Okl Cl 24 

8 . Ark—-Anderson v State, 121 S 
V\ Jcl 216, 197 Ark 600—House v 
State 92 S W 2d 868, 192 Ark 476 

Spear y State* 44 S W 2d ()(»!, 
184 Ark 1017 —Turnngc v State 
M) SAN 2d 865, 182 Ark 74 
Cal—People V Walbr, 96 P 2d 341 
14 Cril 2ci 69!—I’eopic* v Martin, 85 
J*2d 880, 12 Cal 2d 166 -I*c*opl» v 
Ross, 290 P 881 210 Cal 245— 

People V Conn 7, 286 P 998 209 
(Ml 296—People* v I'errv, 2 14 T* 
890, 195 (-?al 623— People v Ferdi¬ 
nand 229 P 341 191 Cal 555— 

IMople y Ufinghurst, 221 P 897, 
192 Cal 74 8--People v Caballero, 
87 P2d ,361, 31 (''a 1 App 2d 52 — 

People V Matthew, 228 P 417, 68 
Cal App 95--People v Wheaton, 
220 P 451, 64 Cal App 58 
Conn—State v Cots, 9 A 2d 138, 126 
Conn 48 


Fin —Smith V Stale, 176 So 506, 1*^9 
Fla 388 

Ga—Jenkins v State, 9 S E 2d 909, 
190 Ga 556—Ruins v State, 2 S 
E 2d 627, 188 Ga 22—Simmons v 
Slate, 184 SE 291, 181 Ga 761— 
Simpson V State, 148 SE 511 168 

Ga 598—Gore v Slate, li4 SE 36, 
162 Ga 267 

HI—People V Watt, 44 N E 2d 580, 
380 Ill 610—l^eople v Schanda, 
185 NE 183 352 Ill .36—l\oplf v 
Grant, 144 NE 813 313 111 (.9 

Ind— Whitt V State* 37 N E 2d 917, 
219 Ind 290—Turpin v St.*te, 189 
N E 403, 206 Ind 34 5—Rums v 

State. 136 NE 857 19L> Ind 427 
Kan—Slate v Runcly'. 75 P 2d 236, 
147 Kan 4— Strite v Roone, 257 P 
739, 124 Kan 208 

Mtiss—Commonwealth v Heinlein, 
152 N E 380 256 Mass 387 

Miss—Carrol v Slate 18! So 70.3 
183 Miss 1 — l^-isher v Stale 116 
So 746 150 Miss 206 

Mo—State V Powell 95 S NV 2d 1186, 
3,19 Mo 80—State* \ Me*ssino, .30 
SW2d 750, 325 Mo 743—Slate v 
MaselJo 30 S W 2d 112 !25 Mo 442 

— Stale y Jackson 253 S N\ 734 
Mont - Stall y Miller 9 I’2d 171, 91 
Monl 596 

NC—State V Green, 177 SE 120, 
207 N C 169—Slate y Ste faiioll, 

174 SJ*: 411 206 NC 44.1—Stale 

v Hell, 171 SE 50, 205 N (” 225 

Okl—Moms \ Stale 96 P 2el 88, 68 
Okl (^r 1 47— Me Donald y State, 

15 J‘2d 1092, 54 Okl Cr 161 
Pa—Commonwealth ex re*l Mos/- 
(zynski v Nshf 21 A 2d 920, 143 

Pa 102- C’onirnonw c alth y Sha- 
yve‘ll 191 A 17 325 Pa 197--Com¬ 
mon w'ealth V ('low', 154 A 283, 

30! p.a 91 “Commonw e*a llh v Mel- 
le.r, 144 A .5{1, 294 Pa 339 - Coin- 
monwe*allh v Dons, r!5 A 31! 

287 Pa 517—("’ommoiiw ( alth v 

Rentley, 1 {5 \ 310 287 Pa 519— 

Commonwealth v Me Manus, 127 A 
316, 282 Pa 2 5—Commonwealth v 
Spaiciult, 122 A 161, 1 65, 278 Pa 
37, quoting Corpus Juris —Com- 
monw^e.ilth v Muiiano 120 N 106, 
107 276 INi 239 ejiioting Corpus 

Juris. 

RI—State V Sa< coe cio 117 A 878, 
50 RI 356 

Tex—Hemphill \ State 110 S NV 2d 
64, 1.11 T( \ Cr 257—Simmons v 

State, 296 SV\ 513, 107 Tex Cr 

504—Rowan v State 260 S W 591, 
97 TexCr 130 

Wi.s—I’ollack y State, 253 NW 560. 
215 Wis 200, affirmed 254 N NV 
471. 215 Wis 200 
29 C J pi 074 note 66 

Bemaining* nearby to aid escape 

One who w'as stationed near the 


846 



40 c.J g, 


HOMICIDE 


courts on the question, to resist arrest® with danger¬ 
ous weapons,^® or to engage in the unlawful manu¬ 
facture or transportation of intoxicating liquors 

It has been held that there can be no common de¬ 
sign to commit a negligent act resulting in homi¬ 
cide 

Lawful common design Where the common pur¬ 
pose of several persons sfuight to be charged with 
criminal responsibility for a homicide committed by 
another is shown to have been lawful and to have 
been planned to be accomplished by lawful means, 
they will not be held criminally resiionsible for a 
homicide winch has been committed by one of their 
number by reason of his own malice or indc])end- 
ent intent, and which was not incidental to the com¬ 


§ 9 

mon purpose, unless with knowledge of his crim¬ 
inal intent they actually participated in his crime by 
rendering b;m aid or encouragement m its perpe¬ 
tration 

Frcscficc Where several persons join in a com¬ 
mon, unlawful design, and each takes the part as¬ 
signed to him, some to commit the act, others to 
watch to prevent a surprise or to aid an escape, 
they arc all piestnt at a homicide committed in the 
course of carrying out the common design A 
conspirator need not, however, have been within 
sight or hearing of the homicide he is liable for 
a homicide committed by his co-conspiralor in fur¬ 
therance of the common design whether he was 
present at the homicide or not 


of a proposed robbery as a 
lookout or to <iid in an escape from 
the scent was it sponsible tor a hom¬ 
icide pcipclialtd ])v his (onfederate 
durjn^^ the tommission or attempted 
commission of the rohlii'rv 
N\ —iVople V Walsh, 18G NE 422, 
2fi2 NY 140 

NO—State V P.oll, 171 SE 50, 205 
NC* 22") 

Xnowledgre and consent as to armlngr 

(1) Acfustd who knew hia < o-< on- 
spirdlnrs \vtr< .iiintd was rtsponsi- 
1)U foi alt cons('(iuenres that fol¬ 
lowed attend irit on rohheiv in which 
ni^ht Wdtchm.in was killed, notwith¬ 
standing: nciustd was unarnu d — 
People \ Toms, 20 T» 2d 902. 126 (^al 
App 7 22 

(2) Ac( used who ii.iT 1 k ipated in 

conspir.H V to jroh bank and consent¬ 
ed to arming of (onsjnrators < on- 
stru<(lvfl\ (onsenttd to anv ml don« 
h> any corispiialor in furlbcrarnt of 
the purpost of the tonspjn(\- 
Tincher v Cornmonw t alth 69 S W 2d 
7’)0 253 Ky 623 

TTse of deceased as shield from at¬ 
tack 

\<.ius«d, who with olheT«H roblx d 
bank and in (lltitin^j ( s< ape, foi<td 
telb r to acfompany Ibern as shield 
fiom all uk tioni town maishal who 
ac( identallw kilbd the tilbr win n 
shooting at robbers is miillv ol 
"muTder ' both at common law and 
under statute —AVllson v ,Slate, OS 
S W 2d 100 ISS \Tk StG 
Ckimparative guilt 

Afcused IS Kuilty of muTder in th< 
first d(^;ree whtn his co-( onspirators 
per p^t rail d tin homicide w'hile at- 
K^mptinj^- to commit the robb<r\, 
however slight his guiU m (ompai- 
ison with Iht guill ol lh( actual per- 
j)etra.toi —reojilt v U\an, ISO N E 
225 26 4 NY 20S 

^lability as principal 

(1) All the conspirators are liabb 
as principals 

Nj-Slatt V Mule, 177 A. 125, 114 
N J Paw 064 


KY—People V Ryan, 189 NE 225,' 
263 N Y 298 

(2) Accused who did his part in 
the plan to loh a post ofHce, during 
which lohbi'rv an employei was 
killed, by placing hirtiself where he 
could n nder aid in pievcnting pur¬ 
suit and (cipture was a piincipal — 
Rowan v State, 260 S W 5^1, 97 Tex 
Cr 130 

Ikiahility as accessary before the fact 

(1) WheT<‘ two jicMsons joined in a 
rol)heiv in the (ouisc t)f w hu h one 
(ommitted homu ide while the other 
was standing guild, it imrnateiial 
who did the slayuiig, siri< f Ihi one 
standing guard was an accessary he- 
f«»r( the fact and liable to the same 
punislirm nt ns the imirderc'r — Smith 
V ('’onunoriwenllh 157 S 2d 79, 2S8 
Kv SM 

(2) AVher p accused entered into 
aKiccrnf'ut to commit robbery en- 
courmtd Us commission agictd pri¬ 
or t<» commission of offense to fur- 
ni'-h .in alilu to those who actually 
{ommilled icyhhtry and roceiyc*d pait 
ot jtriKttds ot robbery, accused was 
an atc<ss.ir> helorc* the* fact to mur¬ 
der committed during robhiry, and 
he was guilty of murder as a princi¬ 
pal -People V Suddelh, 2.S N E 2d 
268. 37t III 1 12 

Husband and wife as conspirators 

Tin rub slated iri the* tc‘\t .ipplies 
notyyithstancling the* conspirators an 
husbind and wutc*—Thompson v 
St itc m S E Ifil 166 Or 7.58 

9 C il --Pc*ople V Rringhursl, 221 P 
S' 17 , I'lJ t\il 718 — I’eoplc' \ Wheat¬ 
on 22b T’ 151 ti4 <^ul App 58 
2‘) (" J pi 971 noti 68 

10. Ohio- Kills V State, 182 NE 

691 4> Ohio App 129- Ralls y 

Stite, 177 NE 7S7. 10 Ohio Apj) 
69 

29 OJ p 1074 note 68 

11 . \l.i —Hodges V Slate, 113 So 

474 22 Ala \pp 111— K\ piric 

E.T-yvrc'nce. 109 So 615, 21 Ala Vpp 
537 


Ga—Lumpkin v State 168 SE 241, 
176 Ga, 446 

Mass—Eranklin v State, 196 So 787, 
189 Miss 142 

Tex—Coomer v State, 262 SW 495, 
97 TexCr 588 

12. Mo—Stair v Oartland, 263 S W 
165, 304 Mo 87 

Hesrllg'ent shootiug by police officer 

When police oftlcer.s, while pursu¬ 
ing a car which they behoved to con¬ 
tain intoxicating liquors, negligent¬ 
ly' sliot and killed u nonparlicipant, 
one of the ofiicers cannot he held 
guilty'- of the death caused by the 
negligent act of the other on thi 
theory of a common design to com¬ 
mit the nc'gligcnt act —Stale v Gart- 
land, supra 

13. PS—Collier v Vac caro, CC V 
Md 51 F 2cl 17 modifying, DC, 
Vac caro v Collier, 38 F 2d 862 

Ky'—Stacy v Commonwealth, 298 S 
W 69 6. 221 Ky 258 
29 CJ p 1076 note 77 

14. NJ — Stste V Giberson, 122 A 
72 1, 99 N J La w 85—State v ('’arli- 
no, 118 A 7.84. 98 N J haw 48. af¬ 
firmed 122 \ SIO, 99 N j Law 292 

15 N 1 St.Ue V Car lino supra 
Vc'cessily' ot prc'si n< ( at koniic icie 
gcmnallv see supra suhclnision a 
of I his s»'( tion 

16. Cil—People y Tsing 85 I* 2d 
'IJ8 ’.(* Cal Vpp 2d 18") 

Ill—P»oi)le \ Sudil^th 2S N E 2d 
26S 174 111 l{2-Pcc)r)U \ Faught. 

1 75 N H: 446, HI 111 112 

La— Stale \ D. 4 llao 176 So 4, 187 
La 192 appeal dismissed Dallao y 
St He* of Louisiana, 58 S(T 51, ‘502 
rs (»b5 82 L Ed 194 rthearing 

cbnnd 58 S Ct 13S, 302 US 777 
82 L Ed 601 ai>j)eal dismissed 
Com he y'^ Stale of Louisiana. 5.S S 
r\ IS 302 US 6 56, 82 L Ed 19') 
ulit I ring denied 58 S Ct 137 502 

US 776 82 L Ed 6(‘l, npix.il dis¬ 

missed Ugarte v State of laiuisi- 
ani, 5S set 51. 30 2 US 635 82 

L TOd 491 rehcinng denied 5,^ S 
Ct 139, 302 US 777, 82 L JOd 601 
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(2) Common Design to Kill 

One who Joins in a common design to kill is respon¬ 
sible for a homicide committed by any of the partici¬ 
pants, although he was not the direct perpetrator and 
had not contemplated the precise outcome which ulti¬ 
mately resulted 

All who join in a common dtsip^n to kill, whether 
in a sudden emcit;ent>, or pursuant to a tcinspiracy, 
are h.ihle for the ,icts of each of their accom])licts 
in fill the rance iheitof Kesjionsihdily attaches to 
oni whf) ])<iitici])<ites in such a venture notwith- 
standintr .mother was the jinneijial actor in the 
commission of the homicide,oi the conspirator 
who .ictiially commilled the homieidc cannot he 
ideunried,^'’ for it is imniateiial which one fired the 
frit.il sliot oi delneied the fat.d blow Tins ha- 
hilit> attaches, although the culjiahlc acts were not 
specificall} conte mjikited, as where the ceanmon de¬ 
sign was te) kill one jiersem hut hy mistake oi mis¬ 
fortune anothei wms killtel.^^ and altliou^h aceiiseel 
diel not know whem or how^ the homicide was tei he 
ceanmitte el, or w'hat particular indivielual was to 
do the killing,'-- or was under the impicssion that 


the person whose death he was cndeavo»*ing to bring 
about was a different individual from the one actu¬ 
ally killed “3 '■phe law fixes no time for the ceim- 
mencement or duratiem of a conspiracy to murder 
so as to render each of the conspirateirs cnininally 
rcsjiemsihle 

(3) Natural Consequences, Departure freim 
Design 

One who joins in a common design Is not responsible 
for a homicide committed by one of the paiticipants out 
of private malice or for some purpose unconnected with 
the original design, nor is he responsible for a homi¬ 
cide committed after completion of, or his withdrawal 
from, the original design Responsibility is not avoided 
under this rule, however, merely by the fact that the 
homicide was committed duiing an attempted escape, or 
aftei withdrawal from the scene of the unlav\>ful act 

( riminal i Lsiionsihihly for a homitidc committed 
1)> a fellow conspirator does not extiiid to eveiw 
killing more or kss connected with the coiispiia(> 
to commit an unlawful actRcsyinnsihility at¬ 
taches only win re llu honncKh w\as coinmittid in 
fill ihei .nice of the common design-^ or was a nat- 


—St.ito V TcrrHI lit So ISS 17^» 
IjM 7SS ip|K i1 (lisniisstd .'Old ((i 
tioroi (1(100(1 T(rr(II v SliU of 
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")S9 77 u icd nr.s 

I'a ("omnioiiweallh v Crow, lit \ 

US1 10 1 T\i 01 

Absence from state 

Oik who (onspo(d with othns to 
(oinmit ti h()Tro( )d( is o(IUc^ll^ KUilt> 
of lh( hoiroc id( .illhoMeh tit was out 
of Ihc at the time of th( ailunl 

p(M poll.U loll of Uk hoTTlK ld(‘ 

t* r V i\iinnionwt .'lUh 40 S \V Jd '100 
J 10 K\ 70 I 

17. Ula - - StiK kl.ind v St.itc IB"* So 
JS'». IJJ FIri 1S4 

(la \dkiiis \ Stale, 1 S K Jd 120 
1S7 (la '.10 

Ill—I’.oph V Loonev. 1.'.,'. NE 162, 
Ul 111 17'. 

Mjss— joiK s V S(Mt(, los So rir.f) iso 
Miss SI! 

1Vlo— E\ parte HuT^iiss J74 S W 
IJ! 100 Mo 107 

20 (’ 1 j) 1072 note 5J, p 1060 note 
IJ 

Killing' to overcome resistance 

Ml are liabl. wh(tf two or rnort' 
p(Tsoiis ( oitibiiu 1o kill in ( i‘-( kil- 
irig IS neies'-aiv to ovircorne k ast- 
an( e to lh( attainment of an < nd in 

A K w 

N\—r(ople V Embleta. 144 NE 
1S7, JiS NY 1"»S 

Ttx- Row in V Stale, J60 SW f.Ol 
07 TtxFr 110 

18. C\i]—I’eopb V Tjisenba, 04 P 2d 
r»60, 11 (\il Jd 401, siipeisediriK SO 
P Jd 10 ((rlioiaii gr.inl(Ml Tiistnba 
V' Peoj.b of Stall of Prilitornia 61 
set 6S two (-ases, Jll US 617, 


85 E Ed SOI aflunud 61 S Ut 8 12 
two ( ists, 111 ITS s !7 SS E Ed 
ir»07 vai ail'd 61 S (^l 0".6, two <as- 
(s !1 { US r)97 S", E Ed K.'ai al- 
llrmi'd 62 S Ct JSO, SI 1 US JIO. 

86 E Ed 166, ieh< iriub di'niid 6J 

S (''1 6JO two (Uses, 11 '> T"'S SJ6 

S6 E Ed 12J2 

19. Ill—People V Eooik'V E'.o NK 
16 1 JJl Til 17S 
JO C J p 1071 note .^7 
20 \la- Robersori v Slit. IIS So 
6') I JIS \la 14 J — Ijoi k«*l t v Sl.ile, 
117 So 4^5 7 JIS M.i to 
Pal —Piopb V Ye.3K<i. JJO I' 40 191 
C\il ir,2 

I>P—Rorum v U S “.6 I*'Jd 101 61 

^I>P 1 (erlior.iii dt nn^d Eo^t.in 

V U S ^.J S Pi 459 JS5 US 555 
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E Ed 
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\ Male, 115 SE 

110, 
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Euias JOJ SW 714 
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1 S16 
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Tt nn 

-Reag.in \ Slati, 293 

S W' 

7.5 5 

I 55 

Tenn 107 



Tex—It nil III ^^s V Slate, 51 S W 2d 
!41 1J1 Ttxib :S1 Milkmaid \ 

State Pr JJ S W Jd 670 


21. NM—Stale v Wilson. 46 P Jd 
57 10 NM 2S1 

JO P I p 1071 note 51 
Killing- to remove menace or obstacle 
When the (oinmein dt sign was to 
kill one pt^rson a tonspiratoi is lia¬ 
ble foi the ae I of his co-( orispualoi 
in killing another person who tonstl- 
tuled or was thought to eonstltute 
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a mi nn( c to the s.'itetv of the ron- 
sinr.'itors or an obst.iile to the f*\(- 
(III ion of thiir or 1^111 il purjiost — 
T'lopb V Sobit skod.i 1 ’0 NE 55S, 
JS5 N V 4 11 

22 III- Spii^\ Piopli IJNE S6'. 

17 N E SOS, 12J 111 1, 3 Am S K 

1J0 

JO CJ p 1071 nod 55 

23 Kv —.Ituinints v (\)mmon- 
wealth 16 S W SIS 1 K\ 1^ 70 

^liss--WAnn V Mall 6! JMiss Jl.O 

24 Pal—I’topk V Yt ii^t E J20 I’ 

40 101 Pal 45J 

25 NY—Ptorile v RN-in, ISO NE 
JJ5 2(, ! N V J9S 

28. Ill—Peojile v Rasile, 190 NE 
107, 356 Til 171 

The fact that killing -w-as result, 
direct or remote, of conspiracy to 
rob is not sufficient of it si it io es¬ 
tablish n sjionsibilitV on the part of 
Ihosi who did noi fUtiiil]\ pti pit rate 
the killing It must In shown that 
the killing oieuind in the attiaiipted 
(Xeiulion of the di si^n to i orniiut a 
rohbi r\ Pi opb \ K\an, ISO N E 
Jjr. J6 ; NY J9S 

Failure to connect homicide with 
conspiracy 

Wlieie accused and others inti nd- 
ed to (omniit a tohbiiv in a Tiuild- 
ing, and aitusc'd remained outsiib as 
driver of automohiJi pn.of w^hu h 
shows only the killing oi i ]ioli( of- 
fii er in the huildiiig hut w hn h dots 
not show any coniu'eLion of the kill¬ 
ing with the proposed robbery will 
not warrant conviition of ac(_u id 
for homic id( —Piople v liatilc, 19M 
N E 307, 356 Ill 171. 
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urdl ciiid f^roba])lc result thereof A conspnalor 
IS not resi)onsiblc for <i killing committed by his 
co-conspirator as an independent act, growing out 
of some ])rivatc malice or ])iirpose of the slayer, and 
not in furtherance of, or connected with, the orig¬ 
inal unlawful ]nirpose,“^ pai ticubirlv where th(‘ com¬ 
mon design did not contemplate the commission of 
a homicide, and was of such a nature that a homi¬ 
cide would not be a natur.d or probable lesult 
A distiiu'tion has been made that, if the common 
dc'sigii was to commit a tiesiiass or a minor olfensc, 
tlic accomplices are not li.dile for a lioinuidc com¬ 
mitted bv the juincipal unless it was a plain and 
dll eel consc'cpK'iice of llie design,^** wheicas, if the 
common design w'as to commit a felony, they aie li¬ 
able, although the homicide resulted collaterall> 
the're fi om 

( >m who joins in a common design to kill is not 
resjionsible for a honiiciele eoinmittcd b> another, 
not in ])Lirsu.inee of, or coniU'Cted with, the coinmoii 
design Thus, if two jieisoiis conspire to commit 
nuirdei and one of them ccjiisjuies with <inolhei to 
eommil 'i dilfercnt minder, the one who is in\ol\eel 
in onh the first eonspii.iCN wull not be responsible 


for the acts of the others m consummating the sec¬ 
ond 

J'CithdrLUiHiI from, or completion of, common de¬ 
sign, homieide during cstupc One w'ho has joined 
in .1 common design to kill, oi to commit an unlaw'- 
ful act, the natural and ])robable conseeiuence of the 
execution of which iinohes the contingency eif tak¬ 
ing hiniian life, escaiies res])onsibilily for a homicide 
committed by a confederate in piirsiianee of the 
e'omnion elesign, if, befeire the homicide* wms ceim- 
mitted, he vvithebew entirely fioni the inuleTtak- 
mg,'^"* and the fact of his witbelrawal w .o communi¬ 
cated t.) his associates, under such cncnmst.inces as 
would ])eimit tin in to t.ikc the Srinu aetion Xot- 
w ithstaiieliiig his .ittemtited withehawal, he is re¬ 
sponsible for a homicide committed in pursuance of 
the oiiginal design, or .is a natni.d or tnob.ible e on- 
seeiiunce of the execution therceif, by one e)f his 
ass(»cirites to whom, ]n lor to the commission of the 
eriiiK, the fael of his withdrawMl had not been com- 
munic.ited,*^’^ or, if it hael, was not commuine ate d 
nmici such cii e iimstances as would jiermit his as- 
soci.ite to w ithdi aw'There is authonty to llie ef¬ 
fect tliat the acts (*f one w'ho h.is in f.ict withdrawal 


27 X 1 ^l.Oo ^ e^olino 118 A 

7S1 MS V I litiw 18 Ji'Tirnnd 12J A 
S Ul MM \ I ha\\ JMJ 

Killing' as leasonalile result of con- 
templated act 

if 111 ct>iisunim jtion o( an express 
•Tiid unlawful pinposi of (nMspii.T(\ 
oin fU (nnspiratoTs outside of 

siK h <xpr<ss i)UTf)os( Old kill*- lh( 
olhM . onspii 11 or s <,imioi est ape it- 
sixui*-ibil It V w h( r» killing w,i>- not m 
uim .isorifildt rr sull to be <X[)«<t(d 
fiom acts of sabola^i and violtmt 
wliuh wtTC contcmplaU d—l’eop]» \ 
(^)Wfoi 101 P 2d U:,, IS \pp 2d 

J I] 

28 \y—r» opb \ Sobii skoda 13M 

N E 'iriS, J NY 411 

If tin (on^pii ilois h.id only tin 
coiuiuon puipo^i of t oiuniiltjn^ an 
ofUnst and out of lh( < onsj)!r.iloi s 
romniiK n niuid» r luenlx .m a ri'-ult 
of tin silualioji in wliuh ht finds 
hinisHf mil luoitid.n^ lioiii tiu mi- 
l)uls( of lilt riionw nt williout tiri\ 

po \ lou^ (oiiiirl his < o< onsf) I r a t or s 
\vonid ijoi In Kuiltv oJ murder — 
Slit. V Tavlor 1 IM So 11)1, 4 17? 

l-<a 1010 (trlioi.rri dennd Ta\lor \ 
Stall ol liouisima .MJ SCI lOS, JSH 
TT S r)4 7, 70 EEd 938 

Sxistence of orig-iual purpose 

Tin lub slihd in tin It \t applns 
iiolw iih‘landin*^ ihe oriKinnl unlaw¬ 
ful puipost v\.is still in PMslinee 
at lilt liriii ol the killing—I'oopln v 
Sobicskod.i, I.IM ME 2 J5 JS.' \ 

411 


Rule held inapplicahle 

It h.is Im n held th it the lule cx- 
ion pirrtors from nsponsi- 
hilit\ lor a killing fomniiKtd b^ 

( 0 -. on^j^H.itor whil h was nol m fur- 
(hii.on* of the i omrnon puu»o<-i or 
tin nOiiril and probibU i ous< ijin rn r 
of aiivfhinp- lonniiUd thin with is 
nol a\ ul ibh \vln‘re thi killing was 
done during the per pit ration of i 
1 ohbi r \ 111 whnh all win paitiiipat- 
ing 1 •« opb V (\ibaU«io, 87 1* .'d 

101, :l I'al \i)p2d 'iJ 
29 in— IMople \ Faupht IIT} XE 

•fit) ?1 ? Ill it 2 

29 C f j) 10 70 note 74 
Ag'reement unla-wfully to purchase 

llciuor 

Oin who fiitiTid into an agpii 
nn 111 for tin unliwful punlni-i of 
liquor whnh i ont ( niplated in it In r 
the ihstnnlioii of human life nor 
e\t II thi use ot loin in aii\ d.grei 
IS not .riniinallv r< sjnuisifdi toi a 
hoiiin ide whnh was the iricli pendent 
•lit of one of the < oiifi di i ,ites and 
foniKU to ( oriimon di sign—People 
\ I‘\uiglit supra 

30 PS P S V Hoss, C('KI. 27 
Fi isNolblMG, 1 CJall 62 1 

Iowa—St.iti V Shi liedV 8 Iowa 4 77 

31 I' S—P S V Hoss. C(Mll 27 
E Ca- No lb 1Mb. 1 Call 621 

2M C I p 107''> not< 73 
312 Tex—Cline v State, 178 S\V 
.'iJO 77 Ti X Cr 281 
2M C I p 107 1 note 58 
13. OKI—Ciigir V State, 221 P 
122 ir* OklCr 129 

849 


34 Cil T'eopb V Cow.in 101 P 2d 
12’. ?S Cal \f)p2d 2 11 

Withdrawal held not shown 

\iiiisid who obtairud iron bar for 
aiiotln r whnh w is list d b\ suth oth- 
(I 111 jn T pt ti at lori ()1 homii ide was 
not I X( usi d from liahililv 1)\ the fait 
th.it In hrid sigii.Tlid to the ollni to 
tin ittiiL that it w'as “no go” when, 
nn iiiing ot Ihr sip^nal was a maltii 
I of lonieituri ari used did not n plai t 
I h 11 did nothing- to wain vntim of 
tin dang.) and thin w is nothing to 
indnal. that sig^nahnp;- w is iiUendid 
to detii tin othi T from using the 
h »r—SI ti« \ !.,( ( Ohio \pp 14 X 

E 2d M8", 

35 lai --State v TaNlor, 1 ?M So 46.? 

476 173 Li 1010 iiting Corpus 

Juris, mil I ( 1 1 loi in diiind Ta\]oi 
\ Smii of Eouisijiii .■)2 S Cl 408, 
283 P .s 'C7, 7b 1^ Ed MIS 

N ' - Slatt \ Mull. 177 \ U:., Ill 

N I J. iw 18 I 
2M C J p I07i» noti* 78 

30 Ell - Still \ T.i\ lor HM So lb I 
4 76, 17 1 La 1010, tiling Corpus 

Juris, and nilior.iii denm! Ta\lot 
\ St.ill ol Louisiana 32 S(T 40S 
.'8.3 IS .317 7b J. Ed 9J8 
2M CJ p 10 76 note 7M 

37 La Stile \ Taylor supra eit- 

ing Corpus Juris. 

NV — P. Dpi. \ Chaprn.an 121 NE 
381 221 NY 46? 

V\ IS—Pollaik V St.Mte, 233 N IV .360. 
.3b3 21.3 IV m JOt), tUnig Corpus Ju¬ 
ris, .md adlniid to 231 N VV 171, 
21B Wis 200. 
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from participation in the common design, performed 
with the intention of coinnuinicating the fact of his 
withdrawal to an associate, need not necessarily 
produce tlie effect intended, it beinj^ sufficient if 
what was done sluiiild have been effectual for the 
pur])ose A j)artuipant in a common design is 
not res])onsib]t for a homicide committed by one of 
the others aft('r the enterprise has been abandoned 
after a failure 

Those who h.ive joined in a common design to 
commit an unlawful act are not responsible for a 
homicide committed by one of their associates after 
the common (object has been accom])lishcd to 
render the C()ns])ii ators liable for murder commit¬ 
ted in the furtherance of a common eh'sign to com¬ 
mit a felony, the felony must have been in the 
course of eoinmissKin wdien the killing oeciirred^^ 
fn this conneetKin the common pnr]jost is not com- 
ple te so «is to (‘xeinpt one for a homicide committed 
hy another of tlie particip.ints in the common under¬ 
taking wheie further joint action in making an es¬ 
cape IS eontem]drited,42 ^nd thus ,iccuscd ordinarily 
is not lelieved fioni i esponsiliility by the fact that 
the homicide was committed at a time when one or 
more of the consjiirators w^erc attempting to es¬ 


cape from the scene of the offense which was the 
subject of the conspiracy,at least if the cemspir- 
ators contemplated and intended the doing of every¬ 
thing necessary to effect an escape,including the 
killing of any one obstructing their escape Tn 
the absence of a common purpose to resist with 
great violence, or to kill any person who interfered 
with or attempted to apprehend the participants, it 
has been held that one is not liable for a homicide 
committed by one of the others during an escape 
w-herc he did not consent thereto ^6 

Withdrawal from the scene of the homicide does 
not of Itself establish the fact of withdrawal from 
the common design and absence of responsibility 
for a homicide committed by a confederate,'*’^ nor 
docs It establish communication of the fact of with¬ 
drawal to those with whom he was acting,'*^ but 
withdrawal from the scene, with the intention that 
such action should advise those associated with one 
that he had withdrawn from participation m the 
common design, may be considered with the other 
circumstances in dctci mining whether the fact of 
his ahandonnitnt of tlu' common purpose was com¬ 
municated to his associates 


38. Conn—Stntt v Mlon, 47 Conn 
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39 Kan—Slat* \ Hoonc 2n7 P 730. 
740 iJl Kan 20 S qiuaing Corpus 
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20 CJ p 1070 nolo 76 
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quoliiiK Corpus Juris. 
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iloxmcide before divi&iou of pro¬ 
ceeds 

T'nd< 11 ikiMfj; of d*'tM)*]anls to lob 
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14 9 Miss 280 
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47. Kn —Holmes v Commonwealth, 
44 SAVJd 592, 211 Kv 573—Voils 

V Comn-i*>ri\veallli 17 S AV 2d 238, 
229 Kv 305 

Titi—SI 111 \ Tavlor, 139 So 46 1 

476 173 lai lOJO cltlnK Corpus 

Juris, and (I'rtioian denied Tavlor 
\ Slat* of Ijonisiaria 52 S ('’t 408, 
285 US 517 76 L Ed 938 

Ti nn—Wbrodruff v Slate, 51 S AV 2d 
84 5 1 (.4 Tenn 510 
29 (’ J 1076 note 83 
Abandonment held not shown 

On* who eorispir* d with -moth* r 
t*) <*)mrnit roldMrv md who f.atallv 
Mhol the proi)os* d \ K t ini .ittir wlii*h 
b* thr*‘W his Kun down .^rid ran <iw iv, 
while his areomphe* slo*>d J 3 roijrj*l 
and hr id another fatal shot (,iiin*)t 
he heard to sav ♦^h.'il h* abandoned 
his crimin.sl inl*rit ind lliat his a*- 
(*)m]>h<e only was uiiiltv of mu7*ler 
- Smith V State, 170 So 500, 129 
Ela 388 

48 B.s—Stite V Tavlnr, 119 So 
463 476, 1 73 Ba 1010 * itin^ Cor¬ 

pus Juris, and ((rtioi.-jii denrtd 
Tavl*)r \ Sl.Jtc ot Bouisi ina 52 
Sl’t 408, 285 ns 547, 76 B Ed 
9 IS 

29 C J p 1070 note 83 

49. Conn—Stale v Allen, 47 Conn 
121 

Ba—State v Tavlor, 139 So 463, 
4 76 173 B.a 1010, cjliriK Corpus 

Juris, and ttrlMirari dennd Tavlor 

V Stat*' *)f Bouisi.nn 52 S Ct 408, 
285 US 547, 70 B Bd 9.38. 
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§ 10. - Accessaries after the Fact 

An accessary after the fact to homicide is one who 
knows that the homicide has been committed and aids 
the perpetrator as by harboring him, or secreting the 
body Mere failure to report the homicide does not con« 
stitute one an accessary after the fact 

An accessary after the fact is one who, knowing 
a homicide to have bten commuted, .uds or assists a 
party thereto to esc.ipe aiiprehension or jmnish- 
ment Ordinarily to render one luible as acces¬ 
sary after the fact, he must have had actual knowl¬ 
edge, at the time the aid or assistance wms rendered, 
that the one so aided or assisted was a party to a 
honiicidi but it has been held that, if one had 
actual knowledge of facts which would give him 
good reason to believe the jitrson assisted to be a 
])arty to a homicide, it is sufbcient to render him 
responsible as an access.iry after the fact ^2 Proof 
that a jierson was an acccssaiy after the fact is 
proof of a different offense than tlie homicide, and 
such proof does not make the accessary a principal 
as to the homicide ^ 

A iitrsem w'ho assists in secreting the beidy after 
a homicide is liable as an accessary aftei the fact,'^’"* 
and, wdiere that is his sole coniieetion woth the hom¬ 
icide, only as an ace cssary after the fact One 
who harbors «ind protects the sla\ci is an acces¬ 
sary after the fact notwithstaneling, at the time he 
does so, no formal charge has been made against 
the slayer,although, .is showm m ( iimimd Law 

there is semie authority liolduig th.it the exist 
ence of such a charge is necessar\ with resjieei te) 
crimes gencrall), where the geiveining statute re- 
ejuires that tlie jie rson assisted be “chargeel” woth 
.1 felony 7'heie m.iy be access,iri(s after the fact 


both to voluntary and to involuntary manslaugh¬ 
ter •'’'7 

One does not becejme an accessary after the fact 
by knowing of the commission eif the heimicide and 
failing to report it,*'*^ or even by falsely denying 
kne)w ledge of the killing when c|ucstioncd by pub¬ 
lic officers A statute preihibiting any emc from 
receiving, harboring, or concealing the gmlty person 
has been held not violated by a coneesdment of the 
crime and the body of the murdered person Aid 
or assistance rciuleied t(j a party to a homicide eioes 
not constitute one an aecessary after tht fact w-hen 
the aid or assist.mce was rendered before the death 
of the victim Uiifler some statutory provisions 
certain peisons cannot be accessaries after the 
fact Where two unite in the commission of a 
murelei and a third person agiees to conceal the 
faet that one of the principals participated in the 
crime and to throw the entire guilt on the other, 
sueh third prison is not an accessary after the fact 
as tc) the person whose guilt is not concealeel 

§11. Cause of Death 

a In general 

b Proximate cause; natural result of 
act 

c Tm])io|)er triatnicnt of injury 

d Prior causes 

a. In General 

In determining whether the act of accused has caused 
death, the test is whether such act has contributed to 
the death, and, if it has, responsibility is not avoided 
by the fact that independent causes, such as the neg¬ 
ligence of deceased or others, have al-so contributed It 
IS Immaterial by what instrumentalities accused has 
caused death, accused is responsible for causing the 
victim to encompass his own death 


50. NY — I’eofiU v (J.hIIk) 112 TVi K 

Kill JIN X \ 2S; 2 ALK 12JO 

JO C J p 1077 nott MO 
Acc( ss.irK ^ alltr fait Kinerally set* 
('rirninHl I^aw M5—MO 

51. Miss—Harrel \ Stale, 19 Miss 
70J. SO Am D M.! 

T( X—Joms V StaU, 128 S W 2d 803. 
137 Tr\(^r 140 

52 Kv—Tull\ V CommoTiw « altli, 1 > 
Kush 142 

Tex - Dent \ State 65 S W 627, 4 1 
Tt X Cr 120 

53. Ill—I'eople v Casshr, 163 X 10 
4 50, 332 Ill 207 

54l NY—I'eople v Farmer, 80 N 
E 462, 1M6 NY 65 
Disposal of body under compulsion 
One dots not l)etome an uccom- 
plire to a homic ide by assistinK in 
disposiuK of lilt body under < ompul- 
sion, .sueh ns a thnal of deaOi made 
bv the perpetrator of the homu ide 
—Owens V State, 262 S W. 25, 159 
Ark 603. 


55 (Vil—I’eople v Ket for, 3 1* 818 

65 (\-il 23J 

N 1 — I’tople V Farmer, 80 N E 462, 
1M6 N Y 65 

56 Ark—State v. Jones, 120 S W' 
154, Ml Ark 5 

Oolo—Ilouard v I’eoph, 61 P 2d 

501, 07 Colo 550 

57 SO —Slat. V Tapp. 80 SE 304 
105 S r 55 

2M r J p 1077 note M7 

58. I’m —tXrinmonwealth v Oio\a- 
netU, 10 A Jd 110, 341 I’a 345 

59. T« \ - Hargrove v Slate, 140 S 
VV J34, 6.3 TtxOr 143 

60. Ga—Heath v State, 128 SE 

013 160 G.i 678, an.swtrs to t«r- 

titied qutstions conformed to 1J8 
SE Mil, 34 Ga App 218 

ILeason for rule 

Tht‘ statute ]>iohibits the positivt 

commibSion of some act, and, there- 
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lore, is not \iolaled by net,-ativp mis¬ 
prision, that is, a mill' pas.sive 
omission to do out s dut\ to the pub¬ 
lic b^ com ealing the crime—Heath 
V .State, supra 

61. JMiss — Hair el v Slate, 39 Miss 
70J, 8(1 Am D M5 

JM C J p 1077 nol< 91 

62. Domestic servant 

In pi ()'-«( lit ion tor rnurdir, witness 
who was iMU)l«)\«d in publu reslau- 
r int <onduiltd b\ defendant and de- 
iiM-.id w Im h ociuiration was varn d 
o( (asion,ill> l)v hauling wood and 
swi<i)ing and dusting rooms not 
'-hown to h( ofiupud bv any mfin- 
btrs of family, w'as not ‘domestic 
s^'r^ant” within Pen (X)dt 1M25 art 
7S and theiefori, ■was not pniluded 
from being a<*cessar\ alt(*»' tlu fact 
- Ditties V State, 14 S W 2d 85 i, 111 
Tex Gr 500 

63. Tex —Schackev v State, 63 S 
W 877, 41 TfcxCr J55 
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One IS not legally responsible for a homicide un¬ 
less his unlawful act, or unlawful omission to dis¬ 
charge a duty which he owed to deceased, contrib¬ 
uted to the death of the victim Thus one who 
injiiied or wounded deceased^-'' in a manner not cal¬ 
culated oi likely to endanger life,®^ or e\cn mor¬ 
tally,IS not guilty of homicide where death has 
lesultcd solely from an independent cause Howev¬ 
er, the unlawful act or omission of accused need 
not he the sole cause of the death the test of re¬ 
sponsibility IS vvluther the act of accused contribut¬ 
ed to the death,and, it it did, he is not rclie\ed 
of resjionsihility by the fact that other causes also 
contiihuled *^ 0 , if an iniury 01 act cominitud h\ 
accused contiihutcd to the death, he is responsible, 
although the neclu^eiicc of thud persons also con¬ 
tributed thereto,or although other iniurics or 


wounds, whether or not mortal, inflicted independ¬ 
ently by another, also contributed thereto,and 
were subsequent in point of lime 

Ordinarily a person may be held responsible for 
a homicide and guilty of murder ot manslaughter, 
according to the circumstances, in whatever manner 
or by whatever means the death w'as caused, pro¬ 
vided It wsis caused by his unlavv'fnl act or omis¬ 
sionOne nitiy he resjionsible als(j for a death 
caused by an omission to act, whete he was under 
a legal duty to act, as wxll as for death caused by 
his positive act At early common law the view 
obtained that i cs])onsih!lity foi homicide did not 
attach where there was no physic.d or coqiorc.d in¬ 
jury, as for cAample, where death was the rcsiill 
solely of grief or fcai,'^^ hut the modern rule is 
that, if the act of accused was the dire».t and actual 


G4 ria—Nr Non v State, SK 

tfl") TiS rta App -M'5 
K\ —/pitrjf k V e’'omrruirnvealth, 
27r) S\V SIM 210 Kv Jsr; 

SC—-State V Kraiu 1*^ 11‘1 SE 'I'iS, 
U>1 Sr 17 70 \ E It 11 5i 

quollfi^r Corpus Juris. 

S 11 - State V Kithle, 207 IS VV -I'lG, 
l‘l SI) 1^)0 
JM J p 107S not<* 1 
Where accused’s blows are partly 
Justified aud partly not, he (annot 
be li'Id for hoiuK iclt un¬ 
less iinlawtul (ontnhulMl to 

di ilh—State v Uoiinds IbO \ 210 

101 Vt 412—2*^ p lOM note JI 

Ih] 

65 Neh —PlH'flev v State, 202 N 

w no I i‘i Nni r’s 

20 r J p 107S note 1 lal 

Heart failure 

If de ilti ot dc<<dfnl was due sob— 
1\ and (X( lijsi\« h to a riritural 
<aus( su< h as heirt fnilun and 
Mow sItikU b\ .!( ( use d in no wa\ 
<ontr’butt<l to or .i(<<br<ittd il, 
thi'ie was no hoinu ide T)un< an \ 
St,lit, (» So 2d t'iO 10 AI.i \))p 
((iliorari d<nud 0 So 2d Ibl, 212 
All 120 

66 . Pil-Stite V Johnson, 17,’i A 
1,60 b V\ V\' II ur 211 

Ind—I hill \ Slate, 150 NE 420, 
100 Ind 502 

Tenn—rturkt r v State 120 S W 2d 
208, 174 Tfnn 560 

67. \V Va—Sl.itt V AriKeltna, 80 S 
E 111. 73 VV Va 146, 51 L It A , 
N S . 877 

20 CJ i> 1078 note 3 

68. I’a — rornmonwealth v. Gnmni 
5 l‘a l>isl \ (’’o 287 

Tenn—Eetner v Stale, 209 SW 
1010, 1051, 156 Tenn b8 55 ALU 
015, ciuoting: Corpus Juris. 

Vt—Stale V Ruuiid&, 100 A 249, 104 
Vl 112 

29 C J p 1078 note A. 


69 ru—I‘eoi>b V Freinian, bO P 
‘>d If? lb Pal '\pp2d 101 

Ind—llKks V Slatf 11 N 1'" I'd 171 
21 > Ind 277 (iitioiaii denn d 

links \ Slate ol Indiana 58 S 
rt 051 204 PS 561 82 L Ell 15 5 1 

OKI Pitts V State, 8 I'2d 78. 55 | 
C)kl Pi 165 

70 P.il—People V Fn eninn, 60 P 
2d 5 5 5, 1 6 (Vil \pp2d 101 

Ind - I Inks \ Slate 11 N K 2d 171 
212 Ind 277 iirlioiarj denied 

links A Still of IiMliana 58 S(H 
051. 201 IIS 5b 1 82 L !0d 1521 

M.iss- (’’oniTnonw I allh v Piiaeorruiz- 
/I 4 2 NIC 2d 506 51 1 Ma-s 1 >6 

OkI—P itts V Stall 8 P2d 78 5 5 

()kl(Y 165 

SP—Slite V TjUsIi r 182 SE 127, 
178 S(’ 100 

Vt — Stale V Rounds 160 A 2 19 104 
t 4 4 2 

20 r J p 1082 note 26 
Return to hurmngr 'bnlltbng’ 

\Vh* r< hornii jdi h is resulted from 
sluing- a building on flti, thi pe? pi- 
Iritin IS not Tili(\<d of n spurisilnl- 
il\ bv tin fact that Iht ^Ktlnls 
niiRhl ha^ e esi iptil if their father 
bad not ditiilial them to iiturn to 
a (irlain pait of tin building to it- 
I ov i r somi mom \ oi oth< r pTojxutN 
—Stall V Leopold, 117 A 118, 110 
Ponn 55 

Push by third person 

When blow bv ai < used da/td de- 
(f.isrd cind < aused him to staggfi 
against another who pushed him in 
an .ittiiiiiit to .straighten him up, and 
di i eased still dazed and staggiring, 
took a few steps and fell against a 
pniir<tu>n on an non post which re¬ 
sulted in his dfath, accused was re¬ 
sponsible as against the contention 
that llu push by the thud partv was 
an iruleptndent intervening cause of 
death — (^onner v State, 177 So 46, 
179 Miss 795 

71. Fla.—Glaives v State, 172 So 
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716, 127 Fla 182—Austin v Stall 
152 So 10 1 10 5 ]0I J-’la 000 < it- 

ing Corpus Juris. 

Nib Pnilon v State, 217 NW 21 
124 Nib 185 

Okl—('lark V Slate 224 P 72S 71* 

27 ()kl Pr 11, Cl I mg Corpus Juiis 
(>i —S.lale \ Niwbiig 278 P 508 
120 Or 5b I 6 5 A LR 1225 
Tenn—Lilnii v Slate 200 S W* 
JOlO, 1051 15b Ti nri 68. 55 A L K 

01,5, quoting Corpus Juris 
Ti X—Gunjsidi) \ Slati 110 S W'2d 
85 88 1 50 Ti \ Pr 201, quotinr. 

Corpus Juris- A'asquez \ St ili 
52 S W'2d 105b 1057 121 Te\('r 

4 78, (luolmg Corpus Juris 

20 P I p 1070 nolc 5 p 1155 note 5 
Dialli fioni erroneous treat mint cif 
iiijurv sf ( Ultra subdu ision c f>r 
Ih i.s SI ( I ion 

72. I'''la—Priiison v Stall 108^ So 
15 lit I-’la 2*8 

K> —Pi\ne \ (kininionwi illh 75 S 
VV2d 1 1 2 55 K\ 55 5 

73. ()kl—I’ll Is V Stall, 8 P 2(1 78, 

5 5 Okl rx 165 

29 P J I) 1079 note 6 

74. yvrk—Wilson v Stale 68 S W" 2d 

100, 102 188 Aik 846, quoting 

Corpus Juris. 

20 (' J p 1077 note 08 
Quarrel inducingr brain hemorrhage 
A distill bam (' ol the pt ai r liy vio¬ 
lent quairels botwien two lirothi rs, 
during which delcndant t Ji c Led his 
inolhtr fiom the house, whnh iiri- 
eipitatcd as a natural and probable 
( onsequern e a hemoiihage in the 
biain of the mother, causing her 
death, is sufficient to authorize a eon- 
vi( tion for manslaughter—People v 
Studer. 211 P 233, 69 Cal App 547 

75. Tenn—State v Harries, 212 S 
W 100, 111 Tenn 469. 

29 CJ p 1078 not! 00 

76. Idaho —In re Heigho, 110 P. 
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cause of the death, a conviction may be sustained that accused’s act was not the cause®^ or was not, 
foi a death caused by fright, fear, or terror alone,under the circumstances, negligence 
even though no hostile demonstration or overt act deceased caused by accused's 

uas directed at the person of deceased 7® Clearly Accused is responsible if the direct cause 

one IS rcsi-onsiblc if death resulted from the com- <leceased himself reasonably due to 

billed effect of physical injury and fright occasioned accused's unlawful conduct In accordance with 
by hib unlawful act ^ person who by actual assaull or thrcvit 

of violence causes another, acting on well g^rouncled 
or reasonable fear or apprehtnsion, In do an act 
icsiillinj^ in physical or corporeal injury causing his 
death IS responsible for homicide In order to 
fasten responsibility on him, however, it is essential 
that the fear or ajipi ehcnsion undei which the de¬ 
ceased acted should have been well grounded or 
reason.ible 


Contributory negligence of deceased If a negli¬ 
gent or culpable act of accused was a cause of death, 
it IS not a defense to a piosecution foi homicide 
that the negligence of deceased contributed there¬ 
to,notwithstanding the contribulniy negligence 
was such as would defeat a cud .iction for dam¬ 
ages Iltiwcver, decedent’s conduct may show 


J0J5), IS Idaho Anri C.es 1 01 2 V 

1 ?8, U H A ,N S . 877 
J9 C J p loSO nolo 12 

77. Idaho—Tn to Hoi^ho, supra 

20 CJ p IKiO note r)S p 1080 notf 

n 

78. Idaho—Tn ic Hc'ighe), supia 

79. N V—(’oY V TVoplc, 80 NY 

^00 

80. Ala Tlminton v State, lOS So 
SO. 21 AUApi) 129 

(\il — Tfoph V I’t)\ i.isk 9() 2d 7^8 
7'i 5, 11 (\il 2d 670, (itinK Corpus 
Juris—\ H J‘2d 

971 ')7(. IIS (\il \]fp CS{ qiiolnift 

CoriTus Juris 

1\ m—Slate \ 282 T’ 1071, 

12'* K Ml ;S1 67 ‘\ 1^ 11 909 

L L—Stale \ W'llhanks 12‘? So 000, 
601 16S I.ri S61 titiiiK Corpus 

Juris. 

ATich—l’ee)pU V AlcMiirehv, 228 N 
W 72’. 219 Mn h 147 

Ne 1) —l.e nton A Sl.ite* 247 N\V ^1, 

' 12 1 Neh ‘1S7 citing Corpus 

Juris 

N(’—Stale V <’(»pe*, 167 S U UiO, 

201 \ (’ 2S 

r*a—C’ommonw t allh v \uii<k 10 A 
2d 9_>0, IJ T'a 2S2, leveTMU^, 16 
A 2d 129 142 J’a Supe T 164 

S 1^—State* \ Nu7iMn, 2)1 N \\ (»(r), 

OOS, r»s S n l». Cjtmj; Corpus Juiis 
Te TIM — l,.('lne T \ State. 29<) S \\ 
1019, 1091 ir.6 Te nn 6S 99 A Mt 
91.9, quotintr Corpus Juris 
T<*x -Hiscamp v State 194 .S VV 2d 

4 66, 112 T( X C't 401 -CTuaiaido v 
Stale, no S V\ 2d S9, SS, 11') Tex 
(T 201 QuotiiTp: Corpus Juris— 
Stovfr V State. 104 S W 2d 4S 1‘12 
T< X C^r 1.96—Vasquez v Stalj*. 92 

5 VV 2d 1056 10.97, 121 Tex Cr 478 
quotinti: Corpus Juris. 

Wash—State v Rams(*r, 1‘16 I’2d 
101.‘1 

29 CJ p 1079 note 5. p 1155 note 4 
Krioneoua trealTnenl of injury by de- 
(i ased se*e inlra subdivision c of 
this section 


iregrligrence as to escape from bum. 
iugr buildiiigr 

In a r)rost e Utleyii feTT hoTMie ide as 
tTie result of the l»UTninM of i huild- 
lim- the nepl]#,enc« <»1 the victims 
with Tfspott to TTiakinn the it tstape 
lioni the pTOTiiises dofs tk» 1 eonsli- 
tute a de fe tisf 

t'unn Stile \ l,«eopold, 147 A 118, 
no ('‘onii ,95 

Kv —JOTrihiv V CoTTinioTUv e allh, 12 S 
W 2d 979 216 Kv 204 

81 Kv —Embry \ ('oinmoiiwe allh, 
supia 

‘ CoTif T ibutoT \ Tie L»lij..e ne e riTld oth- 
(T Kindled de tensive issues whiih 
Ole'll! IT ilv cMise in eivil aelions for 
damaires foT jxisoual iMjuiies hive 
no .iiqilje ilion te) ind do not j'ovein 
nefhf-><ut hoTiiieide eases Cliek \ 
Stale 1(*4 SW2d 661, 666, 1 44 Tex 
Cr 46S 

82 Kan—SI.lie y Cu*-1(t 2S2 1’ 

1071, 129 Kan J81 67 9(i0 

K C—State v Kldiid|»e-, 150 ,S E 12.9, 
197 NC 626 

Tex —(Miaj itdo V St.ile Te‘\(b 1 ’.9 

5 W 2 d S 9 SS, 119 Texi^i 201 , 

qnoting Corpus Juris—V.isqntz v 
Snit, 52 S 2 d 1056 1 ** 97 , 121 

4 e \ Cl 17 S, quoting Corpus Juris 

29 C I p 11.99 note C 

83 Tex—(JuaiaTdo v St.ilc 129 S 

W 2d S.9. SS 129 Te*x Ct 201, epiol- 
in« Corpus Juris- Vaseiin / v 
Stale. .92 S VV 2d 10.96 10.97. 121 

'Pe \ Ct 4 7S quoting Corpus Juris. 

Wash—State \ IKuiihe r, 116 P 2d 

ion 

2 9 r J p 1159 note 7 

84. (’’efiin St.ito V Leopold, 147 A 
US, 121 no Conn 55, citing Cor¬ 
pus Juris 

Jiid - Ste pile nson v Stale', 179 NE 

6 n, 20.9 Ind 111, error coiam nobis 
dismisse d 186 N E 292, 205 Ind 
141 

Tenn —Lctne-r v State, 299 S W 
1049, 1051, 156 Tcnn 6S, 55 A L R 
915, quolinf. Corpus Juris. 

29 C J p 1079 note 8 
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Placing' poison for another to take 

Uosiionsibility for homit ide< at- 
lae he s to one' who put.s poison m the 
wav of another to take* innocentlv — 
Cassell V Commonwealth, .99 S 2d 
.911 218 K> 57 9 -29 CJ p 1079 note 

S [bj 

85 Ka —Sanders v t\)mTne>nvve*,i]th, 
50 SW2d 37, 39. 24 1 Ky 77. e itingr 
Corpus Juris. 

w') C J p lost) note 9 
Causing- victim to jump from windo-ur 
Intentional act re*ason,nblv cale u- 
laled to ]»iodu(e and ae lually jiro- 
du< ii 4 > well piounebd lu'liel th.al life 
IS jn dan^,! T ind indue itijt de'< eased 
te) lump Ireim window to eseape* Te‘- 
snUiriM: mi de itb eonAilules mien- 
tionil killinf;—White adt* v Slate, 29 
S W 2d 1‘)9, 115 Te'xCr 27* —29 CJ 

V lOSO ne'te 9 [a] tS), (9) 

In G-eorfria 

(1) Where one* (ommitted a feloni¬ 
ous tissMilt on anolbei tlifit is, an of- 
fiii'-f punisli.ible erlheT )\ dt'itTi ot 
e onfine nient m the pt nitonllaT v, and 
(he . 1(1 of the other in avoidane e 
of sueh lelonioiis assault resulted in 
his de it h the otlense is murdei 
whether oi not Ihe act of avoidanee 
was tlial of a re reniahlv imident p(‘r- 
son under the e ire nm->laiu e s—I’lt- 
leiMin \ Stall*. 1S4 SK 50'), 181 (ha. 
698 

(2) Where tin .assault was not suedi 
.is js j)iinish.ihh' hv diiith or con¬ 
finement in the peniteiPiirA, and Die* 
vietim did that vvtiie h a rrasonably 
prudent per Ron W'ould have done, 
if the at t of avoidance was one whie h 
in Its eoTisequtnees naturnllv tended 
te) de strov the life* of a human l)e- 
inj^ the offe'Msp la murder , but. if 
the ae 1 of avoidanee was one whie h 
m its ( onse eiue ne es did not natur.ill> 
tend to desliov life, the offense is 
involuntarv manslauRhter —Patterson 

V State supra 

86 Kv—Hendrickson v Common¬ 
wealth, 3 SW 166, 89 Ky 281, 8 
K> L 914, 7 Am S R 596 

29 O J p 1080 note 10 
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b. Proximate Cause; Natural Result of Act 

The act of accused must be a proximate cause of 
death but need not be the direct, immediate cause. It 
IS sufficient if the direct cause resulted naturally from 
the act of accused, as where the direct cause was a dis¬ 
ease or infection resulting from the injury Inflicted by 
accused 

To Wciircint a conviction for homicide it is neces¬ 
sary,^^ blit sufficient,to establish that the act of 
accused was a pro.ximatc cause of death Tn this 
connection proximate cause does not necessarily 
mean the last act of cause or the act nearest in 
point of time to the death, it means rather near¬ 
ness in point of causal relation Accused’s act or 
omission need not he the immediate cause of the 
death and he is responsible if the direct cause re¬ 
sulted naturally from his conduct An injury is 
the efficient, proximate cause of the death wheie it 
directly and mateiially contributed to the happeninj^: 
of a subsequent accruing immediate cause of the 
death or, as the rule is sometimes stated, if the 
act of accused was the cause of the cause of death, 
no more is required 


It IS not sufficient that the act of accused was the 
cause of a condition or situation affording an op¬ 
portunity for the compassing of the death by some 
other unconnected agency, that, if the injury 
inflicted by accused was not mortal, and deceased, 
while suffering from its effects, became ill with a 
disease not caused by the injury, from which dis¬ 
ease death resulted, he who inflicted the injury is 
not responsible for the death,although the fatal 
progress of the disease was accelerated by the 
enfeebled or irritated condition of deceased caused 
by the injury 9^ 

Death from condition caused by injury Accused 
cannot escape responsibility where his act produced 
a condition causing death, although the condition 
might have been the immediate cause of death 
If a wound or other injury causes a disease or in¬ 
fection, such as gangrene, emjiycma. erysijiclas 
pneumonia, or the like, from which deceased dies, 
he who inflicted the wound or other in)ury is re 
sponsible for the death,particularly if thtre is 


87. (tH —Nelson v State, 198 S E 
105 TiS flaApp mi 

NC—State V Saltei field, 153 SE 
1.55, l‘)S NC 6S3—Statu v Everett, 
140 S E 22, 194 N C 14 2 

88. Del —State v Benton, 187 A 609, 
8 WWHarr 1 

a,I —Wilson \ State, 10 S E 2d 8C1. 
190 Ga 821 

Okl—Baker v State, 292 V 82, 48 
Okl Cv t5K 

88. T( nil—Bftner v Statf* 299 SW 
1049, 156 T^m 68, 55 ALR 915 
90. Ark —Wilson v Slate, 68 S W 2d 
100, 102, 188 Ark 846, quoting- Cor¬ 
pus Juris. 

Conn—Stale v Efopold, 147 A 118, 
121, 110 (’’onn 55, ciUim Corpus Ju¬ 
ris. 

Ind—ITuks v State, 11 N E 2d 171. 
213 Ind 277, ttrliorari di’nn d 
Huk^ V Statf of Indiana, 58 S Ct 
951 104 US 561, 82 E Ed 1511 — 

Hall V State, 159 NE 420, 1 99 

Ind 592 

I’a — (^)lnmonw^ alth \ S( o\ (*rn, 140 
A Oil, 292 ra 2b—Commonwealth 
V Gnrnin, 5 I'aDist & (^o 287 
SC — State V Busier, 182 SE 4 27, 
178 SC 199—Slatt v Fiain is, 149 
SE 348. 152 SC 17, 70 A UK 1133 
Term—Lt'tner v State, 299 .S W 1049, 
1051, 156 Tenn 68, 55 ABU 915, 
Quoting Corpus Juris. 

Vt — State V Koundfe, IbO A 249, 101 
Vt 442 

29 C I p 1079 note 7 

‘On(‘ who inflicts a danj^Tcrous 
abound upon another is held lor the 
const cjucn<ts flowing Irom am h m- 
jurv, whether the sequence be cliiect 
or ihrouRh tht opt in lion ot inteirnc- 
duitt‘ asiiuits dt'pindcMit upon and 
aiisiriR out ot the original cause ’— 


Rucker v State, 129 S W 2d 208, 210, 
174 Tenn 569 

Intervening- cause as natural result 

Accused IS responsible lor an in¬ 
tervening cause of death which W’as 
the natural result of his wrongful 
ac ts 

Tenn—liPtner V State, 299 SW 1049, 
156 Tenn 68, 55 A EH 915 
Vt—State V Hounds, 160 A 249, 104 
Vt 442 

Concurrent or next proximate cause 

The net of atcused need not have 
been a torn urn nt cause or the ruxt 
proximate cause of death 
Ark—Taylor v State, 101 S W 2d 956, 
193 Ark 691 

Vt—Stale V Hounds. 160 A 249, 104 
Vt 442 

Bums resulting* from "blow with lamp 

Wh<Tc during a quarrel necused 
struck Victim with lighted lamp, 
which broke and fell to the floor caus¬ 
ing the oil to Ignite and set fire to 
the rug, and, in the course of scul- 
fl( which ensued on the floor, victim’s 
(lothes (aught Art, resulting in burns 
fiom which lit died, there was a sufll- 
cient causal rt lation between the 
death and the acts of accused to war¬ 
rant a conviction lot homicide— Wil¬ 
liams V U b, 20 F2d 269. 67 App 
DC' 253 

91. Ga—Wilson v State, 10 S E 2d 
861, 190 Ga 824 

92 Ark—Tailor v State, 101 S W 2d 
956, 193 \rk 691 

Vt—State \ Rounds, 160 A 249, 104 
Vt 442 

93. Ga— \(lson v State, 198 SE 
105. 58 G.i App 243 
29 C J p 1080 note 16. 
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94. Miss—Quinn v State, 64 So 718 
106 Miss 844 

29 C J p 1081 note 17 

95. Ga—Nelson v State, 198 SE 
305, 68 Gel App 243 

Va—Livingston V Commonwealth. 14 
Gratt 692, 65 Va 592 

96. Pa—Commonwealth v Williams, 
156 A 86. 304 Pa 299 

Hemorrhage 

Act used IS responsible where th(‘ 
immediate cause of death was a In m- 
oiihage which w.is caused bv his 
acts—Gomrnonwealth v Williams, 
156 A 86, 304 Pa 299 
Shock 

It IS not a defense that death en¬ 
sued from shock superinduced by th(' 
act of afcus(‘d—Barron v State*, 19 i 
So 190. 29 Ala App 137 
Brain injury produced hy poisoning 
\<(used who admiriistc I k 1 strych¬ 
nine to deceased Is n sponsible for 
deatli ensuing from biain injuiv I)To- 
duced bv the effect of Hu poisoning 
—People \ Colder, 37 1’2d 869, 2 
Cal App 2d 375 

97. Ga—^Wilson v State, 10 S K 2d 
861, 865, 190 Ga. 824. citing Cor¬ 
pus Juris. 

Ind—Hall v State. 159 N E 420, 426. 

199 Ind 592, citing Corpus Juris. 
Ky—Commonw'ealth v KiJbuin, 34 S 
W2d 728, 216 Ky 828 
Miss—Springer v State, 92 So 633, 
129 Miss .589 

Okl —Baker v State, 292 P 82, 48 
Okl Cl 358 

Pa—Commonwealth v Williams, 156 
A 86, 304 Pa 299-“Comrnonwealth 
v Grimm, 6 I'aDist & Co 287 
Tex—V\ il&on v State, 126 S W 2d 977. 
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no evidence of gross neglect or improper treat- 

jment 

c. Improper Treatment of Injury 

Is not a defense to one whose act haa contributed 
'to death that improper treatment on the part of 

physicians, nurses, or the victim also contributed there¬ 
to, but one who has inflicted an injury is not responsible 
for homicide where death results solely from erroneous 
treatment by another. 

One who has inflicted an injury which is danger¬ 
ous, that is, calculated to destroy or endanger life, 
IS not r^dievcd of responsibility by the fact that 
ihe immediate or a contributing cause of the death 
was enoneous or unskillful medical treatment or 
^Mic of the injiir>'^'‘’ by deceased,^ or by a physi¬ 
cian,^ or by nurses or other attendants ^ Thus it 
IS not a defense that the victim died dining or as 
the immediate result of a surgical operation len- 
dertd necessary by the existence of the wound,^ 
or that there was a possible mode of treatment 


§ 11 

which might have averted death,^ or that deceased 
might have recovered if he had submitted to an 
operation,® or had adopted a different diet One 
who inflicts an injury is not responsible, however, 
where death results solely from erroneous or un¬ 
skillful treatment of the inj*ury ® Tn a jurisdiction 
where the statutes in effect so provide, one who has 
inflicted an injury which would not otherwise have 
been fatal is not responsible for a death occur¬ 
ring as a result of gross negligence or manifestly 
improper treatment 

d. Pnor Causes 

Responsibility for homicide attaches to one who ac¬ 
celerates the death of a person in poor physical con¬ 
dition, although the injury inflicted would not have 
killed a healthy person, and although the condition from 
which the victim was suffering would itself probably 
have been fatal Accused’s ignorance of the victim’s 
poor condition is immaterial 

Kcspfmsihilily attaches where the injury matenal- 


136 Tf'x Cr noo—Emhrev v Stati. 
251 1062, 04 TrxCi 591 

20 C T p 1080 noto 16 
Septicemia; blood polsoaing- 

II th< wound ( lused dtalh iridirict- 
J> tbroiij^'h tlie const qin'otial divUop- 
juout of soplncmia oi Mood i»oisou- 
jiiff, liL who intln tt'd the wound or 
imurv IS TLsponsilde — TTall v State, 
150 NK 420 199 Ind 502 
38. T<‘x—FTanklui v Stole 128 S 
W2d 380. 137 Tex Or 1-16—Moore 
\ SI,It. 71 S W 2d 5n. 126 Tt x 
Cv 301 

99. Ahi —Wasliing-ton a Stote App 
13 So 2d 200, t.'rtioTjiri d. nie.l. Sup, 
13 So 2d 203—Inf^i mi v Slatt, 101 
So 004, 20 \la A])]) 144, ( er I loi an 
denied 10 4 So 607, 230 Ma 211— 
Titt V .Stall, 122 So 401, 23 Ala 
App 122, (('itioiaii d.nud 122 So 
462, 210 Ala "Gl —R,i il.>v v State, 
113 So 8 10, 22 Ala \]>p ISO—Law¬ 
man V State, 93 So (>0, IS AL» App 
560 

Vrk—T.iAlorv Slat. 11)1 S W 2d 036. 
193 Ark 001 

(ja—Crt'ws V Sl.ite, 162 SF 116, 
4 1 (1 i App 516 

Ind—Hall V Slate, 150 NF 120, 120, 
109 Ind 59 2, citinK^ Corpus Juris. 
Kv—KiiiM V Commonw It h, 148 S 
W 2(1 104 1, 2X5 Ka 654 
20 C J p lOcSl note 2 { 

Absence of prompt medical aid 

(1) Th(‘ 1n(.t that a MiiKeon was 
not at h.md to render jmmedi.jte aid 
to one d\ing from an injury intlitted 
l»\ a( ( used IS not a supei vi ninj, ( ause 
i.luAin^, a. < used fiorn 11 ponsibilitv 
^■or hoinn ide lOmhrev v State, 251 
S W 100 2, 01 TcxC’i 501 

(2) Th. 1 \e1 that a knife wound 
wa** not ol its. It necessarilA’^ fatal, 
jmd that (le<('i''d died 1 rorn loss of 
l>Iood, who h init;ht have b.'en pre¬ 


vented if medical aid had h< . n 
promptly ohiained. does not atfe< t 
defendant’s KUilt—Mason v Stale, 
261 S VV 1065, 94 Tex t’r 532 

1. Ala — InfiTam a' State, 101 So 001 
29 Ala App 144, (ertiorari denied 
104 So 007, 230 \la 244—Bailey v 
Stale 113 So 8>0, 22 Ala App IS5 
— Lawman v State, 03 So 60, 18 
Ala \pT» 509 

Del—.State v lohnson, 175 A 600, 6 
\V W Han 3 11 

Kv - Kin^ \ Commonwealth, 14 8 S 
W 2d 104 4 285 Kv 654 

29 C J p 1082 not.* 21 

Iieaving: hospital contrary to instme- 
tions 

'Win re d( < (*ased struck b\ defend¬ 
ant. fell and su«^1ained c.rehral in- 
liUA, even it deceased’s act in l(*av- 
jiik: hospital contr.iTv to phvsicuins 
mstrinlion hastened death of dc- 
< (Vised, or was a eonlrihutinpr caus(‘ 
Ihercul, or if deceased would not 
h<ive died had he remained in ho'~- 
pitul such Lifts did not jire< lud. con¬ 
viction- Slate V MAers, 125 1* 2d 441, 
59 Aii7 200 

2. All?—SI Lte \ M\(‘rs, supr.i 

Ind - Hall v Stale, 130 NE 420 190 
Ind 502 

Okl - Hak( T V Stat(. 202 B 82, 18 
Oklt'i 5 38 

29 C ,1 J) 1081 note 20 

3. Ala - -IriKN\ni v State. 104 So 604, 

20 ATa \p]> 114, certiorari dermd 

191 So 007. 230 Ala 244—Baihv 
V Sl.itc, 115 So 8’U) 22 Ala Apii 

185—l^aw^niaii v Slate, 92 So 00, 
18 Ala \P4» 500 

29 C J p iu82 note 25 

4 . Ind - Hall v State, 160 N E 420 
100 Ind 592 

Neb—I’heKlev v State. 202 N W 410. 
113 Neb 138 


Ba—Commonwealth v Williams, 156 
A 86. 304 Ba 299 

In Kentucky 

(1) The rule is as stated in the text 
—Kinf, \ Commonwealth, 148 S W 2d 
1044, 285 Kv 654 

(2) HoAvcAcr there is earlv author¬ 
ity to the erf(*(i that a( eus(*d is not 
r('sponsiMe for a death resultinpr from 
an op( ration which, nlthouph deemed 
necessary, was not performed with or¬ 
dinary skill .‘A.>n thouprh the imuries 
would ev( ntUfillv have* jirovcd fatal — 
(^)fTman v Commonwealth, 10 Bush 
495 

5. Ala—Inj?ram v State, 104 So 691 

20 Ala \p[) 111, c(^rtioran dc'nud 

194 So 607. 230 \la 214—Tate v 
Stat.', 122 So 4 61, 23 Ala App 122 
((‘rlioraii denu'd 122 So 462, 219 
Ala 561 

29 C J p 1081 note 23 [ b] 

6. Kv —Kinx y Commonwealth, 148 
S \V 2d 1044. 285 Kv 051 

7. Ala—Ba.hv v St.ite, 113 So 830, 
22 Ala \pp 185 

8. Ind—Hall v Stati'. 150 N ll 120, 
426, 100 Ind 502, quoting Corpun 
Juris. 

20 CJ p 1081 nc)l(‘ 21 

Victim’s nuBCouduct or maltreatment 
of wound 

OiK^ who has mflieled a wound 
winch js not takulatfd or likely to 
.'lulangi^r life is not responsible lor 
h.»rnic ide whire dc*ath resulted sohdv 
as a r.siili of the victim’s miscon.lucT 
or m 1 It I ( atment ol the A\oiind—Slat( 

V Tohnson, 175 A 609, 6 WWHarr, 
Dtl, 341 

9 Tex—Noble v State, 113 SW 
281, 54 TexCr 436, 22 L K A .N S , 
841 

29 CJ p 1082 note 27. 
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Jy accelerates the death, although the death is prox- 
imately occasioned by a pieexistinjq' CiUise Thus 
if deceased was diseased or in feeble liealth and 
died from tlie combined effects of the injury and 
of his i)h\siccd eondition, or if the injury acceler¬ 
ated tile diath from his physical condition, he who 
inflicted tin inpiiy is liable,althonph the in]iir> 
alone would not have been fatal had decease el been 
well Siniilail3% accused is liabh* if deceaseel vv^as 
siiflerinj;^ from a prior in)ury and the act of accused 
conliihuled to eir accelerated his death, as wheic 
accused inflicted aelditional W'ounds which hastened 
th( de.ith of one alicady mort«dly wounded Re- 
s])(»iisibility attaches for an injury which accelerat¬ 
ed death allhom^h the condition from which the 
victim was sidlermp;- would itself ])roh,d)ly have 
caused death,or mi^ht hrn’c deiiic so^** The vi¬ 
tality which the victim ])ossesscd at the moment of 
accused’s act, «md the f,iet that he would have lived 
foi only a short turn in aiiv e\ent, are immaterial 
considei<itions, if an} lift at all was left the ex- 
tin^'uishment of it is homicide It is immaterial 
that .iccused did not know^ that deceased was m the 
fooMe condition wdiicli f.'c dilated the killinu:,'*'^ or 
that he did not reasomdilv aiUiciiiatc th<it his act 
would cause de.ith If the death was solely due 


to disease, and was not caused or hastened by the 
injury, accused is not liable 

§ 12. Time of Death 

Unless the statutes otheiwlse provide, the common- 
law rule prevails that death must occur within a year 
and a day from the injury For certain purposes the 
death relates back to the time of the injury. 

At common l.ivv, and in the absence of statutes 
otherwise providing if more than a vear and a d.i\ 
intervene between the injury and the death of the 
victim, the injury is not Ic'gally deemed the can ■.( 
of the death, and the person wdio inflicted it is uol 
ciiiniu.illy rcsj)onsil)lc for the hoinicidc '1 Ik 
coinmon-law rule is nut abrogated by a statute juo 
vidmg for a short form of iiiehctmint m which an 
allegation that death occurred within a ye.ir and 
a day is uiinecessarvIn at least one jiinsdictiDii 
the common-law rule has been abiogated by statute 
and it IS no longer necessary that death result with¬ 
in a year and a d.iy from the time of the iiijuTv ““ 

When the death dots occur within a >cai and a 
day, It relates hack, for certain jmrjioscs. to the 
time at which the injury was inflicted*-'^ Aernstd 
must, for examjile, be tried accouling to the law's in 
force at that time 


10. —Wilson V St.ile, 10 S 2(1 
SOI, 10(1 (in 821 

11. Ai iz — Itiitlr*d/;e v State, 15 1*2d 

2.5”), 41 An/ 18 

Gn —N(dson v Stite, 108 S n '10.5, 
,58 (la "14 \ —Well*'. \ Stat<> 107 

SK 700 , 710 to (la Ai)p 4 12 qiiot- 

Corpus Juris. 

1 .^ 1 ; —Dial V romnionw lallh, 100 SW 
2d 41, 270 Kn 7S 

Mo—,Slat( \ Kra/i( r, OS S W 2d 707, 
712 MO Mo 000, quoliiiR Coipus 

Juris 

'PoN - lOinhTi \ V StaU, 251 SW 1002, 
0 1 T< X (Y .591 

2t) CJ V 10S2 note 28 

12 Anz — ItuLlfilm- V Sl.'ito, 1.5 T* 2d 
255 11 Anz 4S 

F,,l—\\ ill irinison V Slult, 111 So 
2 15 0 2 O'Ui 1004 

Oa Nelson v Stall, lOS SF 50.5, 
:>S (l.i \pi) 21 : 5 —Wills V Slnti 107 
S D 700 , 71(j, 40 (Ja App 412, qaot- 

Corpus Juils. 

Mo - Sl.'itH V Fr i/ii r, OS S W" 2d 707, 
71 1, 5 ’0 Mo 0(iii, qnotini. Corpus 

Juris 

Okl—Dale, r v State, 83 I* 2d r.SC,, 65 
DklCr 13G 

20 CJ p 10S2 note 29 

13. Ky —T*avni' v (\)Tnmon\M*aUli, 7.5 
SW2d 14. 2 5.5 K\ 

Oi —Stall V Weslon, 64 2d .5 56, 
51.5. 155 Or .5.50, 108 ALR 1402. 
Citing Corpus Juris. 

SC"—Slate V Fiamis,. 149 SE 3 IS 
2G4. 152 SC 17. 70 AliR 1133, 
Quoting Corpus Juris. 


Tex- Ernhnv v Slat., 251 S W’ 1062, 
04 'Pi\<"r 501 

29 C T p 1083 note 34, p 1078 note 2 

14. All/ — Rutlidge v St.ite, 15 I’ 
2d 2.5.5 41 ATI/ 4 8 

C,a Wills V Stall, 107 SE 700 710, 
10 (la App 412, quoting Corpus Ju¬ 
ris 

IVn,—SI lU V Fia/iir, 98 S W 2d 707. 
715, M9 Mo 060 quoting Corpus 
Juris. 

20 (" J p 1082 nolo 30 

15 Al.i—Rarron v Sl.ite, 193 So 
190, 29 Ala App 1 57 

16. ,S C ■—State v Fra mis, 140 SE 
34S, 152 S C 17, 70 A E U 11 3.^ 

17 Ca - Nt Ison v Stall- 108 SE 

!(»5 58 (M VpF' 215—W'ells v Sl.ati 
107 SE 700 710, 40 C.a App 412, 

quoting Corpus Juris. 

Mo—.SLalt V Fia/i'i OS S AV 2d 707, 
71J, 3 59 Mo 906, quoting Corpus 
Juris 

20 e^ .1 1 ) 10S2 note 31 

18 Ca- Wells V Stall 167 SE 709 
710 10 (la Apj) 412, quoting Corpus 
Juris. 

Mo—Stale v Fiaziei, 9S SW 2d 707, 
7 15. 530 Mo 906, quoting Corpus 

Juris. 

29 C J p 10S2 note 32 

19 (la—Wells v .State, 167 SE 

700 , 710 40 (Ja. App 412, quoliTig 

Corpus Juris. 

21 C J p 1082 note 33. 
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20. Ala—III)v\ aid v State, 137 So 
.5 5 2, 2 1 \la App 512 (irtioiari fit- 
iiJid 137 So 5 55, 22 5 Ala .520 

Ga Hi ad V Sl.Ut , A])p , 24 S E 2d 
1 1.5 

Iiifl — \ldirson V ,Stnti , 14.5 NE 572 
100 Tnd 22 

Da -Slalt \ Moon 100 So 661. 66' 
19() Da 017, quoting Corpus Jui s 
W.i’-li Sl'ili \ Si)adoin, 211 T S5 I 
S.56 137 AVash 0S4, eiting Corpus 

Juris. 

20 C J p 10S3 noil s ,35, 36 
Involuutaiy manslaughter 

Thin* !■- sonn autlioiitv which 
whilt 11 cognizing Iheixistimc ot tin 
\i ir-<)iid-i-il.i \ lull at I onimon J iw 
with lespiit to filoniou*'^ hornieiiit 
liolds th it the ruD has no appiu.i- 
lion to involunt.il N inansJaughti r -— 
("onimonw I alth v Evaul, 5 I’a Dist 
A Co 105 

21. Da' Stall v Moore, IO 9 So 661, 
10(. I.a 017 

N(aissit> that indnlmenl allegi 
diafh wit Inn a viai and a da\ ‘',1 e 
infia 8 155 

22 NY—I’l-ojile v Biengiiid, lOJ N 
JO 8.50, 205 N A" 1 00 0 5 A J. K 116.5 
—IVople V Dtgen, 200 NYS 80, 
239 App Div 47 

23 Ala—Howard v Stall ].'!7 So 
5 52, 24 Ain App 512, lerUoTari de- 
nii d 157 So 5 55, 223 Ala 529 

29 CJ p 10S3 note 57 
24. Ala — Howard v State, supra 
1 29 C J p 1083 note 38. 
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n. MUBDEB 

A. IN GENERAL 


§13. Definition 

Murder consists in the unlawful killing of a human 
being with malice aforethought 

Murder, as defined «it common law and by stat¬ 


utes declaratory thereof, consists in the unlawful 
killing of a human being with malice afore¬ 
thought The statutes in some lunsdicLions sim¬ 
ply prescribe the punishment for murder without 


25 . us—U S V Martin, D r Or, 
17 F ISO. 9 Sawv 00 

Atiz— laisater v Slate, 81 1'2d 8.0, 
52 Ariz 366- Willi.ima v Territory, 
114 1’ n Ml/ 306 

Cnl—I’eoplo V T^ee Uook, 70 1’ 660 

127 (^al 500—I’eopk v lOvans, 56 

1’ 1021, 12 4 Cal 206—People v 
Schmidt, 63 C’al 28 P<o])l( v 
Cronin 31 Cal 101 —People \ ]\1iir- 

ra>, 10 Cal 300—I’tople v W* < ks 
286 P 514, 104 C.il App 708—Peo¬ 
ple \ Andfrson. 208 P 201 57 Cal 
\pp 721 T*eoi)le V 1 linil mpton, 07 

760 762 8 (^ilApi) 12 People 

\ Frank. 81 1’ 578 2 (VilApp 28 1 

('olo IVl UT ph V V T^eoplf, 1 1 P 528, 0 
Colo 4 15 

<^)r^n—Slap v latowitz 20 \ 2d 470 

128 Conn 40 

1>(1—Stall \ Donovan, 8 A 2d 876, 1 
rrv 257 

Idaho—S1,ite V Phlnne^ 80 P 631 

11 Idaho 107. 12 1. Tl \ .N S 0 1 ), 

12 AnnCas 1070—I’tojile \ 0’(\il- 

laplian, 0 P 411, 2 Idaho 14! 

Tll--l’eople \ D(V\is 31 N 1. 2d 705 
375 111 330, ftitioian dtnnd Ltw- 

is \ People of SUilt of Illinois, 62 
set .58, 311 US 628 86 1^ I< d 504 

—I’eoplc* V (Joldvart,, 178 NIC 802, 
316 111 108 

Iowa—.Strile V la ih, 201 N W 20, 
108 low I 1 115 

Mt — .Slate V .Spiapvie 100 A 705 1 35 
M» 170 — St lie V Neal 17 Me 168 

Mifh--Ptot)U V \ustin, 102 N \\ 
500, 221 Mi<h 6 15 

ATont —.Slate v Chavez, 281 I* >52, 
154 85 Mont 54 1—Slate v Con- 

dfiio, 268 T’ 507, 82 Mont 510— 
Statf \ No Ison, 100 1’ 220 IS 

Monl 45) — Stale v Mi (Iowan, 0 5 
1’ 552, 36 Mont 422—St.ito v llli- 
]>oka, 78 J’ 065 31 Mont 155 ! 

AnnCas Oil- Stiile \ Sloan, 56 P 
361 22 Mont 20 I—Teinloiv v 

Manton 11 P 617, 7 Mont 162 

Neb—Maiion v St.ite, 20 N W 2S0, 
16 Ni b 110 

Nev—Stall \ Tbon^ps^on. 12 Ni\ 

140 

NM- Slate v Ilov, 60 P 2d 646, 655, 
40 N M 307, ( itinp. Corpus Juris. 

NC—St.iti V Hanks, 57 SK 171, 
176, 1 13 N 652 
—("ornrnonw'i'a 1th v M(^ Ijaug^hl in 
112 A 21 J, 293 Pa 218—Commoii- 
WM'.allh V (Irinim, 5 J’a I’lst Ac Co 
2 87 

SC—Slate V Bowers, 43 SE 656, 65 
S(’ 207, 05 Am S R 795 


Utah—State v MtDonald. 46 P 872. 
14 Utah 173 

Wis Stale V Seherr, 9 N W 2d 117, 
24.3 VVis 65 
20 C I p 1083 note .39 
Ilomieidt as ineludinp murder see su¬ 
pra ^ 1 

Murder exists if aeeused killed de- 
< eased unlawlulD and maluiousD 
and without just ifb at ion Hill v 
State. 138 SE 220. 164 Ga 208 

Other definitions 

(1) At common law, murder was, 

and still IS, defined to in wlun a 
|)erson of sound ini inoi v and disiii- 
tiori unlawfullv kills a hunwin beinj.,, 
with nialiie aloi ( Ihoupbl, « ilher (*\- 
pn'ss or implied—Stah c H.iTrip:.in, 
Jl A 1052 0 Houst , Di 1 360 

(2) Muidii IS lilt killing of 'in\ 
Tiasoniblt imtuii in being, with 
mahi* a tori 1 bought, ixpitss oi im- 
plied 

1>. 1 Stall v Foil man 41 A 141, 1 
MaT\ 517 

V.i—While told V (Aunmonwe illb 6 


Rand 721, 721, 2 7 
\m 1) 771 

A’a 

721, 72.3, 18 

(j) ‘Murder” is 

th< 

inp ntion.il 


killing ol a buinan lx ing—Dnggt it \ 
Slat I 0 ! S \V 2d 300, 1 ’,0 T< \ Ci 208 

(1> Ollier di Imitioiis 
Ark - Dillard \ Stab, 4 6 S \V 5 3 3, 
535 65 \rk 101 

1^1 1 - SI fill \ P( ojdf’, I>»1, 33 \ 257 
0 Ilc.iist 188—St.ite \ W.ilker, Di 1 , 
} 3 A 2 ’7 0 Houst 161 
Tliwaii- Ibjuiblic of H.iv\aii \ 
'rsunikn hi, II Hiwaii >11 
III—iNoplt \ St (Miir 01 NE .57 3 
244 111 111— Kirklia»n v Pi opb* 48 

A E 165, 166, 170 Til 0- \d.iins \ 
T’loidt, 100 111 Ml 150, 50 Am R 
617 

NC St.ite V Johnson, 23 \C 351 
162 35 Am 1> 74 2 

()kl--\\ iliber\ Ttiiitoi\, 90 P 887, 
18 Okl ">28 

T« iin —Mot . in v State, 256 S AV 43 3 
148 Ti tin 1 1 7 

Va—Robertson \ Commonwealth 20 
S E 362, 364, 1 Va Dec 851 

Peace of state 

(1) “Murder,” as defined hv the 
romnion law, is “when a person ol 
sound numorv and discretion unkiw-- 
tulH kilblh any reaseinable cieatun 
in lieing, and under the kinf;’a iiea* e 
with malice aforethought, either ex¬ 
press or implied ” 
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U S — U S V Carr. C C da , 25 F Cas 
No 117 32 1 Woods 180 

Ala—Clarke v Stale, 2 3 So 671, 671, 
117 Ala 1. 67 Am S R 163--P.rown 
V Slate, 20 So 103, 104, 100 Al.i 
70 

Dak — Territory v Bannigan, 46 N AV 
597, 1 J>ak 451 

Minn—Bonfanti v State, 2 Minn 123, 
131 

Mo—State v Wieners, 66 Mo 13, 21 
Nob — Milton V State, 6 Nel) 1.36, 

1 38 

Pa — Commonwealth v Martin 9 
Kulp 60 70, 7 Pa Dist i»iO —(\)ni- 

monwialth \ Moore 2 Pittsb P. 
502. 503, 11 T'lltsbL.J 369 
Tenii—Fiilds v State. 1 Yerg 156, 
150 

(2) Plquivalent phrases such as “in 
till' peace of the soveieign” or “ol 
tin jx opb “ or ' pe.^i i of (hi state" 
or “c ornmonwealtii ’ an ilso sonit- 
1 iTiH s employed in thi' delmilion 

\> S —P S V 1.^1 w is, C I" T« X , 111 
F 6 30—IJ S \ King, CCN Y, 31 
F 302 

Ark—\oble \ State, 112 S AA" 2d 631, 
105 \rk 45 3—Fi.iiiklin v Stale, 240 
S \V 708, 1 5 3 Aik 5 !6 
Del—Slnt(‘ V Toms, 17 A 1006 1007, 

2 Pi iim w 57 3 Slip \ Miller 32 
A 1 37, 1 38, 9 Tloust 56 1 

C.L—Smith \ Slate, 55 SE 475, 126 
Ha 541 

Kan- .St.iP* V Estop 24 I’ 086, 087, 
4 1 K.in 572—Slip' v Nixon, 1 i’ 
150. 16 1, :2 Kan 572 
P.i—(' immonw I alth \ Pat pi son, 41 
Hist Co 215. 2 3 Ktji (.’o 215 - 

Kilp.itriik \ (’oniinonw < illli, 31 Pa 

1 98 3 Philj 237 2 !8, 15 la g Inl 

34 7 — Commonw I rilth \ S l^ r«'s 12 
Pinl.i 55 I 555 5 W 1 1 \ \ < ’ 12 1 

AAAisii T’lariton \ StaP, 24 P 130, 
J ish 265 

AVasl) -Plinlon v Slat*, 24 P 430, 1 
W.isli 265 

29 C I 1) 1 08 3 note 39 fal 

(3) 3’hc jihrasi' “in Ihe pi ace of 
till strip ” IS usi d to neg itive the idc i 
I h it diciasid was ac Uiall> eng ig« d 
at Lli^ moim lU m "aging w'rii agiinst 
lilt stall all otiu'is being tuilillid 
to Ihi protecticin ol the law—Stale 
\ Corneille, 96 So 813, 153 Ka 929 

Unlawfully 

‘It IS not every homicide conimit- 
tt d cbdilx'rately, prcmeditaledl\, and 
witli malice that is niindei The 
homicide must In addition, li i\ e been 
done unlaw-l’ully ”—Sla\lon v tllate, 
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and not under circumstances constitulinj? justifiable 
or excusable homicide, see infra §§ 97--138 Al¬ 
though the ^(cncral definition of malice in murder 
cases involves the deliberate intent unlawfully to 
take the life of a fellow creatine, see infra § 14, 
a specific intent to kill, as discussed infra § 20, is 
not necessarily an essential element of the crime of 
murder 

distinguished The word “murder” im¬ 
plies something more than mere killing*'^® It im¬ 
plies a felonious homicide, while the word “kill” 
does not contain such implication The word 
“kill,” when applied to persons, implies force, vio¬ 
lence, a destruction of the organs necessary to life, 
and, if unaccompanied by any c\i)lanatioii or cpiali- 
fymg words, may have a felonious signification 

Motive As discussed infra § .SIS, jiroof of mo¬ 
tive IS not indispensable to a conviction of the crime 
of homicide 

Petty treason distinguished At common law the 
crime of jietty treason, discussed in the C J S title 
Treason § 1, also 63 C J p S14 note 4, was distin¬ 
guished from murder only by the fait that it in¬ 
cluded the violation of that private allegiance which 
exists in the enumerated relations as to whuh thi 
offtnse could be committed, and which wxis looked 
on as aggravating the degree of tlu olTense, In 
making it ttcrisonable in its nature Since murder 
was jmnished cajiitally, the distinction rested in the 
manner of punishment Such (listiiiLlion is not rec- 
ogni/ccl in the United St.ites, and the sole effect of 
statutory abolition of the distinction is to abolish 
nothing, the distinction not existinj^ 


17T So (. !2 6'r. 27 Ahi At)P -122, 

til I Tip Corpus Juris, and rev seel on 
oth( T >;t<)i]iids 17t So 612 2 11 Ala 1 

Voluntary killinf? 

Statute clelliiiii^; murdrr as voliin- 
tar\ killing^ of pi-rson In Id valid — 

J).ivir \ Slatt^ 10 S \V 2d lit., 110 
Tivt'i 60^, 

26. U in—Stall' v^ Irt'larid, 82 1’ 

Itnt). 72 Kill 

2') CJ 1) lOSl noit M) 

27. e^onn—SlaU \ / ii owitz, 20 A 

2d 170 12.S l^)^n 40 

28 Ttx -ILobbins \ Stalt, 16G SW 
'■.2S, 7.! TixC*? 2.67 

29 C'J i> 1084 note 41 

29. Ill —IVopl* V l-ii'Wi.s, '11 N E 

2(1 TOf), .{75 Ill 3 50, reitioian dt- 
nn'd Eewis v IV'oiiU* oi Stalt ol 
Illinois, 62 sen 58, 214 US 628. 

86 K r.d 5304 

30 S —,‘Stall V Hector, 155 SE 

385. 158 SC 212 

Ass.iull with intent to coniniit mur¬ 
der set inlra, {{§ 72-96 
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31 Mont —State v Gond( iiu, 268 P 
507, 82 Mont 5‘tO 
Beg-ardless of m(?auB 

Honin idt resulting, Irom intenlion- 
illv tommitt<‘d unlavs'^ful ail is pun- 
nluildf, nnnidhss of nit hits and 
Ml. inner l»v vNhith it w.is InouRhl 
I bold —Landrum v Commonwealth, 
00 S AV 2d 787, 2f.6 Kv 655 

32. M(j—Slatt \ MuTphv, 111 S \V 
2d 132. 341 Mo 1220 

Circiinistam PS of tiuellv as indica¬ 
tion of ni.iln » s< t inlia 24 

33. KY—Darrv v JXuple, 10 NY 
120 

29 C J p 1083 note 39 [b] 

34. Mich—l^eople v eJiacalone, 217 
NW 758, 242 Mich 16 

G-lst of case 

In piosecutions for muider, ac¬ 
cused’s intent lb the ^1*^1 ol the cabe 
— Nash V Cumnionwealth, 42 S W 2d 
898 210 Kv 691 
Malice aforethouerht 

* V\ hilc intent to kill is not an es¬ 
sential cdenicnt of murder, the a(.t ot 


unlawful killmpT of itst if doe.s not 
tonstitult' imiidiT and malite afore- 
thouKht, as tht word ‘a f oi t't hou j?ht’ 
jrnplit's requires an at turn of the 
brain pn(3r to tht* att" I'eoiib v 
(''ocliran, 145 NE 207, 212. 31.3 111 
508 

The material thing- in homn idt cas- 
e.- IS tht intint of the ]).'iitnb, and 
this irifiv be shown l>\ the {Ufvjoiis 
actions leading^ np to tht* final att — 
JoTicb V Coinnionwt alth, 60 S W 2d 
901, 210 Ky 502 

35. Kv --T'rivitt v t^()innH3nwoaUh 
11.3 S W 2d 40. 271 Kv 665 

36. Idaho—State v Slv, 8<i 1' 1125, 
11 Idaho 110 

35 CJ P 013 note 8 

37. Ala— Piltliei V State, 77 So 76, 
16 Ala Apj) 2 17 

35 C J 1 ) 913 note 10 

38. NY— e^atroll v White, 33 Barb 
615 

35 C J p 913 nolt 11 
39 Minn —State v. Bilansky, 3 
Minn 24b. 


specifically defining the offense, in w'hich case the 
common-law elcfinilion is to be resorted to ^6 Other 
statutes adopt the common-law definition and mere¬ 
ly provide a more' severe penalty w'herc certain fea¬ 
tures are present,27 or declare certain specifically 
described classes of homicide to be murdcr,^^ usu¬ 
ally in connection with the division of the offense 
into degrees, see infra §§ 29-36 Statutes embrac¬ 
ing the common-law definition of murder should be 
interpreted as is the common-law 

The crime of murder is a composite one It in¬ 
cludes the assault committed on a person with in¬ 
tent to kill, and the resulting death from that as¬ 
sault Neither the assault nor the death of the per¬ 
son alone constitutes the crime 

The unlawful killing may he by any of the vari¬ 
ous means by which death may be occasioned 

Brutality The brutality or atrociousness of the 
homicide is not an element of the enmt of mur¬ 
der 3- 

Constructwe murder The term “constructive 
murder” has been a])])lied to those cases wdiere, al¬ 
though the want of any actual intent to lake life is 
concidecl, yet the law, in view of soiiu otliei mali¬ 
cious or criminal intent, punishts the offense as 
murder, and to cases of death produced through an 
utter wantonness and recklessness as to lift in g('ii- 
cral, as well <is to cases where the life of an office! 
is unintentionally taken when engaged in the per¬ 
formance of his duty 

Intent Murder involves intent,that is, the act 
must have been with the retiiiiied willful, feloni¬ 
ous, and malicious intent on the jiart of ace used, 
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§ 14. Malice in General 

Malice 18 a necessary element of the crime of mur¬ 
der It signifies a condition of mind which shows a 
heart regardless of social duty and fatally bent on mis¬ 
chief. 

Tn the absence of a statute providing otherwise, 
malice is a necessary element of the crime of mur¬ 
der'*! Malice or malice aforethought is the ele¬ 


ment which distinguishes murder at common law 
and, commonly, under the statutes defining murder, 
from other grades of homicide'*- Conversely, it 
has been stated that any unlaw'ful killing of a hu¬ 
man being with malice aforethought is murder,^^ 
and the character of weapon employed is immaterial 
if the act producing death is willfully and malicious¬ 
ly committed. 


40. Xn Florida It has been held that 
the slatutOTv definitions of murder 
do not make malice an element of the 

offenst-Hit-Kins v State, 83 So 267, 

78 Fla 4.S9 

In Texas 

(I) Tinder the statute providinK 
that whoeveT shall voluntarily kill 
anv person within this state shall ho 
Kuiltv of muidir murder may he 
committed with or without malice 
—Davis V State, ] 0 S W 2d 116, 110 
Tt \ Cr eo.'i 

(J) FindiiiKs* of mallfe are essen¬ 

tial to surn'firt a'^sm^ment of death 
penaltv —Villareal v Slate, 146 S 
W 2(1 490 110 qVxFi 675 

Murder without main e Konerally see 
Ultra ,18 b 

41. Ala—Sinijison v State, App , 

So 2d 437 

MIS'—StiKkland v State, 204 P 617, 

t7 \ri7 16X 

Ark —liiamh^tt v State, 156 S W 2d 
226, 202 Ark 1165 

Cal—People v Pollock, 80 P 2d 128, 
{I Cal Ap]) 2d 7 17 

(^)]o—MtAnditvvs v P» ople, 208 P 
180, 71 (^>lo 542, 24 ADR 655 

1)(1 —State V Dee', 171 A 105, 0 \V 
Wll.irr 11 

(hi - Sluter \ State. 20 S E 2d 31. 
Plo Cici 718 — Mille-r V State, 101 .S 
1'] 1 1 "1 1S4 da 1 III—Peek v State, 

116 S E 620. 155 Ga 40 
Ill—Ptopl. V Motu/as 185 NE 614, 
,•52 Ill 140—People V AVilson 174 
N J<2 )0S, 212 Ill 458—Peoi>le v 

Poe bran 115 N E 207, 313 111 508 

low.i—State \ lohn^eon, 245 W 
728 21 5 lowui 48? 

Li—State V Sevain, 156 So 162, 180 
La 20 

Me —State* v Spiapue, 199 A 705, 
1 15 Ale 4 70 

AIo—Stale v < i.'idwood, 116 .S \V 2d 
12 ?42 Mo 4(»0 

NJ—State V LeeJerman 170 A 652, 
112 N J Law •()<» 

SC—Stale V Partield, 122 SE 856, 
12S S C ?84 

Va--D.i\idson \ Commonwe..ilth, 187 
SE 1?7 167 Va 4 51—Mercer v 

CommonweMlth. 142 SE 369. 1 50 
Va 588—Stott v (''oniirionw ealth, 
120 SE 360, 1 13 Vti 510 
AV Vci—Stale v Cas'^im, 163 SE 
760, 112 AV Va 92 
29 C J p 1084 note* 43 
Material inquiry 

In every case of homicide the ma¬ 
terial inquiry is whether the killing 


was done with malue and the Intent 
to kill—Pavne v Commonwealth, 76 
S W 2d 14, 255 Kv 533 

42. Ala—Roberson v Slate. 117 So 
412, 217 Ala 606—Smith v State, 
App , 11 So 2d 466, certiorari de¬ 
nied 11 So 2d 473 

Ariz—Harding v Stale, 22,5 P 482, 
26 Ariz 334 

Ark—Forrest v State. 288 S A\^ 025. 
172 Ark 1176—Stepp v State, 282 
S AV 684 170 Ark 1061—Dame v 

State, 262 S AV 313. 164 Ark 430 
Cal--People v King, 85 P 2d 928, 
30 Cal App 2d 185 

Conn—State v Jatowitz, 20 A 2d 
470. 128 Conn 40 

Del—State v Donovan, 8 A 2d 876, 1 
Te-rr\ 257 

Ca—Watson v Stale, 17 S E 2d 550, 
66 L.i App 242 

Ill—People V I»apas, 44 N E 2d 896. 
,381 Ill 00—People v Lewis 31 N 
E 2d 705 375 Ill .330 certiorari de¬ 
nied Lewis V T»eopIe of State of 
Illinois 62 set 58 314 US 628, 

86 L Ed 501—lO'ople v Oberlin, 

180 ME 333, 355 Ill 317 

Iowa—State v Johnson, 234 N AV 
263, 211 Iowa 874 

Kv —Noble V Commonwealth, 103 S 
AV 2(1 258 267 Ky 800—Tiernav v 
('•ominonwe alth 43 .S AA’^ 2d 661, 241 
Kv 201 — Parrott v CommonW'ealth, 
2’i8 S W 675, 221 Kv 202 
Lci—St.itt V AuKusta, 7 So 2d 177, 
100 La 806—State v A’^ial, 96 So 
706 1.1? La 88? 

Md—N< usbauni v State, 143 A 872, 
156 Md 3 10 

I’a —CoiTimonw»*alth v Kell\ 4 A 2d 
805, ;33 T’a 280—Commemwe*alth v 
Gibson no \ 403, 275 Pa 338 

HI State V Fenik, 121 A 218, 4 5 

R 1 .00 

Term—(J.etrison v State, 40 S AV 2d 
1000 16 ? Tt nn 108—Toler v Stale, 
260 S W 131 152 Tenri 1 

Tex - iqiison V State, 251 S AA' 1092, 
01 Tt K (.^1 5)17 

Vhi—Williimson v Commonwealth, 
23 S E 2d 240 18(> Va 277—Thoma¬ 
son v (\)mmonwealth 17 S E Jd 
371. 178 A a 489—Da vidst.ri \ 

(Commonwealth, 187 SE 437, 167 
Va 151 — Unu-ell v Commonwealth, 

181 SE 154, 165 Va 660—Hannah 
V (CommonwM alth, 149 SE 410, 
153 Va 863—Hauls v Common¬ 
wealth, 114 SE 597, 134 Va 688 

W Ahi—State v Wilson, 121 SE 
726, 95 W \"a 525 
29 C J p 1084 note 43. 
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ManslaufiTliter l,s distlnguishe'd 
from murder by the absence of mal¬ 
ice 

Del—State v Phillips, 187 A 108, 7 
WWHarr 544 

Okl —Ciuiek V State, 62 P 2d 1279, 
1282, 60 Okl Cr 229, quoting Cor¬ 
pus Juris. 

29 CJ p 1123 note 40 

43. Cal —People v King, 85 P 2d 
928. 30 Cal App 2d 185 

Ill—People V Guido. 162 NE 149, 
321 Ill 307 

Intentional killing as implying mal¬ 
ice see infra 5 17 
Culirahle homicide 

One who int<‘ntionally inflicts a 
wound on another with a deadly 
weapon, from the effect of which 
d( alh results without intervening 
cause IS guilty of some giade of cul¬ 
pable homieide —Mason v State, 251 
SW 1065, 94 TexCr 6,32 
Deceased fleeing* from robbery 

AVhe re it is (haiged that ao< usea 
induced deceased to rob a bank in or¬ 
der that he might kill him and col¬ 
ic (t a lew'ard therefor, it the kill¬ 
ing ol deceased was with malice and 
not to pi (‘Vent him from flec'ing with 
bank propertj at the time* he was 
killed, act'used would he guill> of 
murder — Msup \ State. 49 S AV 2d 
749, 120 Tcx(2r 310 

44. K\ —Landrum v Common¬ 

wealth, 99 S W 2d 787, 2f.6 Kv 65.5 
—Pavru V Commonwealth, 75 S 
AV 2d 1 i 2.55 Ky 5 43 

Tex—He arrow v State 1J8 S W 2d 
,59t 145 TexCr 119—Pmson y 

State, 2.51 SW 1092, 9 1 Tc v Cr 

517—Walker v State*, 2.51 S AV 2 i5, 
91 Tex Cl 414 

Use of deadlv wt‘ai)on as raising 
l)rtsumption of malice, see iniia § 
25 

Fists 

One may commit murder by means 
oi attack with hsts or feet—State v 
Llovd 87 S W 2d 418, 3.?7 Mo 990 
lilfe may be taken as result of an 
intent to take* it although no deadly 
vveai)on in ordinary sense of that 
term IS us«‘d—Commonwealth v. 
Kluska. 3 A 2d 398, 333 Pa 65 
Without deadly weapon 

\ e onv i( tion foi murder mav be 
sustained even though the 'issaiilt is 
rn.ade without a deadlv wtajeon — 
State v Caiter, 131 S W 2d 516. .415 
Mo 74. 
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Definition, It is difficult to explain clearly what 
the law means by malice Generally speaking, it 
signifies a condition of the mind and heart at the 
time of the fatal act Malice is the deliberate in¬ 
tent unlawfully to take away the life of a fellow 
creature,"*" but it does not of necessity import ill- 
will toward the individual injured^^ or toward any 
partieulai person Malice signifies a general ma¬ 
lignant recklessness of the lives and safety of oth- 
eis,^*^ or a condition of the mind which shows a 
heart legardless of social duty and fatally bent on 
mischief in other words, a malicnius killing is 


one where the act is done without legal justifica¬ 
tion, excuse, or extenuation,and malice has been 
frequently substantially so defined as consisting of 
the intentional doing of a wrongful act toward an¬ 
other without legal justification or excuse Mal¬ 
ice includes not only anger, hatred, and revenge, 
but every other unlawful and unjustifiable motive 
It IS not necessary that the killing be in cold blood 
or with settled design and premeditation On the 
other hand, a killing is obviously malicious where 
the perpetrator is actuated by ill-will toward the in¬ 
dividual,^® 01 by motives of hatred®^ or revenge 


45 Del —Slate v Calvano, ITit A 

461, 4 W W Harr 409 

46. Del—State v Dc ^, 171 A 195, 

6 AV W llari 11—State v (lalvano 
154 A 461. 4 W W Darr 400 

Wvo—Eaj^an v State, 12S D 2d 215 
Malice Ib a subjective condition of 
mind 

W Va—Stale V Hamrick 163 SE 
St.S 112 AVVa 157 
Willful or corrupt intention 

“Malue, in its ‘•i nse denote*? 

that (ondition ()f mind which is 
manife*.ted hv the intent lonallv do 
'jip; of a wrunKful n( t without lust 
i fius( or excuse It means <iin will¬ 
ful or corrupt intention of the 
mind”—Pemliio<»k \ State, 222 N AV 
95(1 957. 117 N(l) 759—29 CJ p 

1((S(. note 5(1 I b] (2) 

47. Ca—TIill V State 13S SIC 229 
161 (Ja 296 -Aliment v State 112 
SE 120, 153 Da 276 

Intent is a nettssarv t »‘0 t of nial- 
i< 1 - Husbv \ Stall' 170 So 110, 177 
ISliss 66 s(ttintt €isid( , Sup, lOS So 
26 (. 

Intent and will 

Alalue iiuliides intinl and will 
—St lie V M<rTA 6 A 2d 14 1 1,J6 Me 
1 

Intent to injure 

Maine 1*- an intent to iniur< an- 
otlier - State v Dovtll, 212 1* G28, 

113 Dt J51 

43. (’’oiin Stat( v .latowitz 20 A 
2d 470 126 Conn 10 
DtJ—State V Dec, 171 A 195. 6 AV 
W Harr 11 

Me—Stale V Merr>, 6 A 2d 143, 136 
Me 213 

Mass --(’(iinmoiiwc a 11 h a Madeiros, 
151 N E 297 255 Mass 304, 17 A 

DH 962(‘ornmonw c*alth v T-ted- 
losian 112 NE 776 247 Mass 573 
29 (^J p 1064 note* 46 
Pieezistiugr hatred 

Malic c aloi i'1h()U^,'ht does not im 
pl\ a picTxistinn hatred oi cnmitv 
toward the individuil injured—T’eo- 
ple \ Coleman, 12 3 D 2d 657, 50 Cal 
Api) 2d 592 
Unknown person 

‘A conspiracy to kill any person 
unlaw lull\ if dc'eined necessary or 
convenient, coupled with the killings, i 


even thouKh the particular person 
w«is unknown or unheard of, is de¬ 
liberate murder”—Slate v Nasello, 
30 SAV2d 132. 137, 325 Mo 442 
149. Tc*x—Johnson v State, 263 S 
AA^ 924, 97 Tex Cr 658 
Malice is not confined to ill will 
toward one or more individual per¬ 
sons hut IS intended to denote an 
action flowirifi from an^ wi<ked and 
corrupt motive Slate v Schc*rr 9 
N W 2d J17 2 13 Wis 65 

50. Del Stale v la e 171 A 195, 

6 AV \\ Ilari 11 

29 C J p 1065 note 47 

51. Ark—Noble \ State 112 S AV 2d 
011 195 Ark 45 1 

C.il —iVopIc V KiiiK, 65 r 2d 928 30 
<\il \pp2d 165 

(\)nn—Stale \ T.ic ownlz 20 A 2d 470, 
126 (\mn 40 

DC—ElR^,lns v U S, 297 F 881, 54 i 
App IX’' 302 

Ind -Drown \ State, 189 NE 133 
206 IncJ 223 

Tc)W<i State V Burns 198 N AA^ 62, 

6 1 196 Iowa 1156, citinK Corpus 

Juris. 

Me*—State V Merry, 8 A 2d 143, 136 
Me 213 

Mo ^—St ite V Cladw^ood, 116 R AV 2d 

4 2, 112 Mo 466 I 

I*,i —Comnionwc alth \ (Irimm, 5 Pa 

Di^l t'k Co 267—(’’emmon we alth v 
Foltz 5 Pal>ist Co 559 
Tc \—Stephens v Stale, Cr 165 R 
V\ 2d 721—Dai TOW \ State, 151 S 
W 2d 589 142 Tc \ Ci 125—T3ic‘wcr 

A St.itc. 113 S U 2d 599, 1 40 Tc x 
Cl 9—Collins V StuU, 299 S W 
103. 106 TexCr 72 
Va—AA’^ilbi) \ (’’ommonwealth, 114 

5 E 766 1 14 Va 77 1 

AA’is—State \ Schirr, 9 N W 2d 117, 
213 V\is 65 
29 C J p 1065 note 48 

"Mflluc IS a U^al term which com- 
prc*hends not only a particular ill 
will, but PveT\ cast where there is 
wickicincss ot disi>osit loll, haidness 
of ht*arl, crueltv, rc‘< kb ssness of 
c onsc queiu c s, or a mind roKardless 
of soc ml dutv ”—Common we alth v 
McDauKhlin 142 A 213, 215. 293 I’a 
216 

52 Cal —People v Coleman, 123 1’ 
2d 557. 50 Cal App 2d 592 
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Mass—Commonwc*aIth v Madeiros 
151 ME 297, 255 Mass 304. 47 A 
D R 962 

NC—State V Benson, 111 SE SC9 
183 NC 795 

SC—State V Hew ward, 15 S E 2d 
669, 671 197 SC 371, quoting 

Corpus Juris. 

29 CJ p 1086 note 49 

53. Mass —Commonwealth v^ Redro- 
sian. 142 NE 778. 247 Mass 573 
Mo — State V Dadwood, 116 S W 2d 
42. 312 Mo 466 

AVjo -Stale V Rorrcntino, 221 P 
420 42 3, 31 AVvo 129, 34 ADR 

14 77, citing Corpus Juris. 

29 C I p 1086 note 50 

Any wrongful act 

Mahee means anv wrongful act 
done wilfully or puriiosc fulU -- 
Williamson v Commonwealth, 23 S 
' E 2d 24 0 180 Va 277 

However, an instruction that “The 
teum ‘malice’ in it»- b'gal sense means 
the intentional doing of a wrongful 
act to another without legal ju*-titi- 
cation” has be c>n held to be errone¬ 
ous in that It would apply equally to 
m.iTisbiughtc 1 —Collins v State', 299 
SAA" 403 108 TfxCi 72 

154. Wis-—State v Sc he rr 9 N AV 2d 
117 243 AVis 65 
29 CJ p 1086 note 49 [a] 

55 PTS—U S V Meagher, CC 
Tex, 37 F 875—IT S v Cornell. 
C(XII, 25 F Cas Nos 14,667, 14,- 

666, 2 Mason f»0, 91 

56. Ala—DoricUiiant v Stale. 27 So 
775, 125 Ala 11 

29 C J p 1067 note 54 

57. Ca—Channe 11 v State, 34 SE 
353. 109 Ca 150 

58. Okl—In rc Fraley, 109 I‘ 295, 
3 Okl Cr 719, 139 Am S R 986 

29 C J p 1087 note 56 

‘To kill with any degree of delib¬ 
eration when no ce)nside rablt pioyai- 
c at ion is given to the slayer bv the 
de (eased at the I mu, not for the 
pur t)ose of preventing any impend¬ 
ing wiong, but for the jiurpose' of 
avenging a p.ist wrong, is murder" 
— Daniels v State, 133 SE 866, 867, 
162 Ga 366 
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Passion and tnalicc Malice and passion cannot 
coexist in law in the sense that they may concur¬ 
rently actuate a killing 

Motive Proof of motive is not essential to the 
establishment of malice 

§15. - Malice Aforethought; Premeditat¬ 

ed Design 

Malice aforethought is an essential ingredient of 
murder No particular length of time is necessary for 
deliberation, and, if there is sufficient time for some re¬ 
flection and consideration on the matter, it does not 
matter how brief it is. 

Premeditation or malice aforethought is an es¬ 


sential ingredient of the offense of murder.®^ “Mal¬ 
ice aforethought” or “malice prepense,” which are 
the terms usually applied to the malice requisite in 
murder, is malice existing before the killing and act¬ 
ing as a cause of the killing The term “malice 
aforethought” imports premeditation,^^ and has been 
held to involve deliberation,although as to this 
there is contrary authority®^ It has been held that 
the deliberate design to kill must precede the killing 
by some aiipreciablc space of time,®® but no par¬ 
ticular length of lime is necessary for deliberation, 
and, if there is sufficient time for some reflection 
and consideration on the matter, it does not matter 
how brief it is A deliberate intent to kill is not 


59. W Va—state v CJalford, 105 S 
hZ 237, 87 W Va 358 

21) C J p 1087 note 58 

“If th< (-X( ileUH'nt and pas«?ion 
adequately aroused ohsruies the rea¬ 
son of th( dcfend.uit, the killinj; will 
he lediued to nianslauK.hl it 
A d(*ftndant acting under su< h teni- 
lH>lal^ nnntcil slriss is presumed to 
Ik irK.ipable of malice an tssential 
ingredn nl of murdi r " -Pov is v 
State 28 S W 2d 003, 006, 16J Tenn 
2 { 

Homicide committed in hot blood, 

growing soltl\ emt of tonihit loi 
whnh person commuting it was not 
It sponsible, is not murder—^\ ilkins 
V Comrnonw'calth, 11 S 2el 65! 176 
Vi 5 SO 

Killing' in sudden heat of passion 

t\fit*cl bv provtK ation, is nol niiir- 
dti —Srnitb v Statt, Ajip, 11 So 2d 
406, etrtioiari d« nied, Ala, 11 So 2d 
473 

60. DC—Liggins V IJ S. 207 F 

881 8S5. 51 AppDC .302 titing 

Corpus Juiis. 

20 l'- J p ]0S7 note 50 

I’loof ot molut as not indispt usable 
to teinvietiem f»f eiime' ol bonneide 
s( e iiifi.i !]8 

61. \la-CMatk v State, 106 So 

280 20 \la App 377 

(”.11 — r('Oi>le V Erno, 2J2 1’ 710, 195 
Cal 272 

Ca—W'^ims V State, 4 S E 2d 418, (0 
(bi Afip 551 

Idaho—St.ile V Spre)ust, 118 1’2d 

178 

K\ —Smidd\ V Commonwealth, IOC 
S W 2d ] 11, 260 K\ 50 
Ij.i- Sl.ilc V Avery 145 So 535, 176 
Ea 261 

T( X—Ex parte Viek, 292 SW 889 
106 TtxCr 373 

To (onslitute murdt r there must 
lutve been a fixt d design earr\ mg 
with U delilicration and prt medita¬ 
tion or predetermination 
.and such predetermination must ot- 
t upy the mind at the time of the 
killing"—Mt Haigue v Commtm- 

wealth, 21 S W 2d 115, 117, 231 Ky 
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G2. K\ —1‘ierte v Commonwealth 
284 SW 1035. 215 Kv 162 
20 ('' J p 1087 note 60 

Other definitions 

(1) The weirds "malue afore¬ 

thought" mean pr<‘determination to 
< ommit th<‘ act tU killing wJtht)nt 
legal excuse—Rost‘ v (’’ornmon- 
WH'alth, 140 S W 2d 772, 286 Kv 53— 
Smuld> \ Commonwealth, 106 S W 
2d 1 !1 269 Ky 50—M< Hargue v 

Ctmimonwealth 21 S W 2d 115, 231 
K\ 82 -Fanell v (''ommonwealth, 
270 SW 12. 207 Kv 733 -Hall v 
(’oinrntui w ( alth, 270 SW 5 207 Kj 
718--20 Ci p 1087 note 60 fal (5) 

(2) Further detinitions see 20 C 
I p 1087 note 60 |a] 

63. Me—State v Merry, 8 A 2d 143, 
1 !G Mt 21 ! 

2‘» C T p 1088 note 61 
64 Til—l*eople v (^)ohlnn, 145 NK 
207 HI Til 508 

20 (M p 1088 note 62 
Unfortunate result 

Tht Trial let alorc thought required 
must shtiw some degret ol delibt ra¬ 
tion or purpose or design as d^s- 
linguishtd tiom the unlor lunate re¬ 
sult—State* V Stheri, 9 N W 2d 117, 

21 J W IS 65 

65. K\ —Turner v Commonwealth, 
180 SW 768, 167 K\ 36.5 l.RA 
10 ISA ?20 

20 C J j> 1088 note 63 

66. Mt —St.ite V Merry, 8 A 2d 143, 
1.36 Me 24 ! 

67. Ala—Col bin v Stale 98 So 

1 !2 10 Ala App 130 te'rtitjraii dt- 

riled Ex i>arte Coilun, 08 So 131, 
210 Ala 369 

Ark—Tatnm \ State*, 288 SW 904, 
172 Ark 214 

Fla —row ell v Stale, 112 So 608, 
93 THa 756 

Ill —People V Ke*lly, 8 N E 2d 635, 
166 HI 326 

Kv--Hose V Commonwealth, 149 S 
W 2d 772, 286 Ky 5,1—Woods ^ 
Cbmiriiemwealth, 139 S W 2d 1 *0, 
282 Ky 596—Smiddy v Common¬ 
wealth, 106 SW2d 131, 269 K\ 
50—Mcllargue v Commonwealth, 


21 S W 2d 115, 2.31 Kv 82—Pierce 
V Commonwealth, 284 S W 1035, 
215 Ky 162—Farrell v (Common¬ 
wealth, 270 SW 12, 207 Ky 733— 
Hall V Commonwealth, 270 SW 
5. 207 Ky 718 

Ea—Slate V .Johnson, 92 So 139, 151 
Ea 625 

Mt —Slate V Merry, 8 A 2d 14 3, 136 
Me 2 43 

Mass —Ctimmonw'i’allh v Madeiros, 
151 NE 297, 255 Mass 304, 47 
\ E H 962 

Miss—Motley V Smith, 1,59 So 5.53 
172 Miss 148—Willi.irns v Slate, 
112 So 471, 1 63 Miss 475 
HI—State V Fenik, 121 A 218, 4 5 
R I 309 

Tex—McClellan v State 40 S W 2d 
87, 118 Ti \Ct 471 
29 CJ p 1088 ntiU 64 
Time T(*fpnsUt tor ch liht'ralion or 
prt'mcdilation in murder in first 
dt'gice set infra 33 
'If m.ihtt' IS in Hie mind of the 
'■I.iver at the moment the killing is 
dom and it moves him to do the 
killing, no matter how short a time 
It m.iv h,»\t txisied such killing 
(onstilutes murder"—Hrown v 
State 8 S E 2d 652 654 190 Ga 

169 

Formation at acene of crime 

(1) Intent to kill or to aid and 

.tbt'L in killing, rnav bt formed at 
sc t ne of ciirnt, t\en themgh .ictustd 
ma\ have gom thtie w Uhtiiil such 
intenlioii—Sl,U« \ Ot bo.i 72 1’2d 

609, 41 NM 5S9 

(2) Wbtit p.iTlni|)ant in combat 
of opposing parljts of seveial in< m- 
bt rs t.ich altlioiigh fn e from felo¬ 
nious irilent at bt ginning of combat, 
rc.ilizeci tiiat another member of his 
T»aity was eruplox iiig deadlv weapon 
be m.iv be guilty of sharing such 
oHit r's irilt lit and litnct bet orm aider 
and abettor if ht eontimn d to par- 
lit ipate <\ i pt in rietessary diTtrisc 
t)t bimst If—St.ite \ Ochoa, supra 
Instant 

(1) Malue max aiit* on the in¬ 
stant—MtDowtll X State 191 bo 
894, 238 Ala 482—Dixon v State, 29 
So 623, 128 Ala 64 


861 



HOMICIDE 


40 C.J.S. 


§ 15 


necessarily evidence of malice aforcthonpht 

At common law no distinction is drawn between 
malice and malice aforethoiij^ht,®^ and apparently 
there is no le^al distinction between the terms and 
they rn.iy be used inlerchanpfeably,"® and some stat¬ 
utory di finitions of murder entirely omit the ex- 
prcssKin Statutory exfiressions, such as “premed¬ 
itated design"'^" or “dclibciatc desii^n”'^^ have been 
held to have the same meaning: as “malice afore- 
thoug:ht” as used at common law, but “malice afore¬ 
thought” has been held not equivalent to “premedi¬ 
tated design to effect the death of the person killed, 
or of any other Ininian being 

hxpres^ itr xmplud niahcc The expression “mal¬ 
ice aforethought,” as employed in common law and 
statutory definitions of murder, has been construed 
as cmbiacing both express and mqilieil malice,"^^ al¬ 
though, as the expiession was originally used, it 
conveyed only the idea of express malice Some 
statutes defining murder desciibc the circumstaiK- 


es under which a killing shall constitute murder 
substantially in accord with the technical meanings 
given to express or implied malice 

§ 16. - Express or Implied Malice 

Malice IS express when there is manifested a delib¬ 
erate intention unlawfully to take away the life of a 
fellow creature. Implied malice is malice which Infer- 
entially appears from the circumstances attending the 
killing 

At common law and under statutes declaratory 
thereof, the malice necessary to constitute the crime 
of murder may be cither express or implied The 
distinction between express and implied malice rests 
in the character of proof by which il is established 
and not in the particular condition of mind in¬ 
volved Some statutory definitions of murder do 
not employ cither of the terms 

Malice is express when there is manifested a de¬ 
liberate intention unlawfully to take away the life 
of a fellow creature Exjircss malice is also said 


(2) Malice nr premeditation may 
be instantly formed 
K\ —KJliott V Commonwtalth, 161 
S W 2d UV) 2^0 K\ 502 
Miss—.lohnsoii V State, 105 So 742, 
140 Miss 889 
Voice of reason 

If suflu lent time intervened be- 
tw(‘en provocation and killing to p(*r- 
mit voice of reason to be heard 
crime is murder—T’eople v Newman, 
IT) NE 64 5, 360 III 220 

68 Zn self-defense deliberation and 
intention to lake life niav exist, and 
he intention mav be cairied out 
ivithc)ut the \iolation of anv law — 
l^eople V Spranj^ei, 146 NIC 706, 
.314 Ill 002 

89. Ark—Noble v Stale, 112 S W 2d 
Oil 195 Ark 453 
JO ('• J p loss not* 65 

Definitions of “malice aforethongfht’* 
in terms of malice 

(I) "The volunt irv and intention¬ 
al doin^ of an unl.iwlul act, with 
the puipost* mi.iiis and ability to 
afconiplisb the Ka'^onable and prob- 
.i)»le (ons( (lilt lu e at it, done in a 
manner slunvirm a htarl it'K-ardlc ^^s 
ol social dutv and iatallv bent on 
mischief by one of st)und mind and 
distreluui, the evidence of W'hich is 
inftrnd from acts (ommitted or 
words spoken”—Noble v Slate IIJ 
.S W 2d GJl, 6.13. 105 Ark 45 1 

(J) Othtr definitions st e 29 CJ 
p 10X8 iiott' (jT) fa] 

70. Htiwaii—Teriitoiv v Bralv, 29 
IIiw ill 7 

—Walls V C'ommonw'^ealth, 78 S 
\\ 2t1 122, 32o, J57 Kv 178, citlnjj; 

Corpus Juris 
29 C J p lOX'i note Cb 


71. Dak ' Territory v Bannigan, 46 
NW 597, 1 Dak 451 

29 C .1 p 1089 note 67 

72. Miss—Hawihorne v State, 58 
Miss 778—McDaniel v State, 1C 
Miss 401, 47 AmD 93 

N Y —People \ Van Brunt, 11 N Y 
St 5'i. affirmed 15 NE 435, 108 N 
Y 656 

29 C I p 1IIS9 note 68 
73 Miss—Hawthorne v State, 58 
Miss 778 

74. Okl—hwell v Territory, 43 P 
1075, 4 Okl 53 

29 CJ p 1089 note 70 

75. (\il— T'eople v Weeks, 286 P 
514 104 Cal App 708 

29 OJ p J089 note 71 
76 Dak—Territory v Hannig^an, 46 
N \V 597, 1 Dak 451 
29 C J J) 1089 note 72 
77. Dak—Territory v BanniKan, 
supi a 

N Y —Pet)iJle v Enoch, 13 Wend 159, 
J7 Am D 197 

7a Ark—Brarnlett v State 166 S 
\V 2d JJ6, 20J Ark 116.5—Stepp v 
Stale J82 S W 684, 170 Ark JOl.J 
—liame v SI ile, 26J SW 313, 164 
Aik 4 10 

CrI—P eople v Cook, 102 P 2d 7.52, 
1.5 ('■al 2d 507 

I>0—liishop \ U S, 107 F Jd 297, 
7 I App 1) C 132 

(,a ---Hopkins v Slate 8 S E Jd 63 1 
190 Oa ISO—Vin<-cnt v Slate, 112 
S E 120 151 (3a 278 
Miss -Motlt^v V Smith, 159 So 653, 
172 Miss 118 

Tex - Elv V Stale, 141 S W 2d 626, 
139 Te\ Cr 520—Cockrell v State, 
117 S VV 2d 1105. 135 Tex Cr 218 
Va—Scott V Commonwealth, 129 S 
E 360 143 V.L 510 
29 C J p 1089 note 76 
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79. Oa—Jones v State, 29 Ga 594 
Kan—Craft v State, 3 Kan 460 
29 CJ p 1080 note 77 

“One dirf(*rence between express 
malice ancl implied malice is the man¬ 
ner by whi( h they mav be shown to 
(xist Implied malice may be in¬ 
ferred from the act or manner of 
committing: the homu ide, but express 
malice can only la proven by evi¬ 
dence of facts outside of the homi¬ 
cide itself which show the c'Xistence 
of the inward intention"- People v 
Scalisi, 154 NE 715, 722, 324 111 
131 

Mental condition 

Malice nfoic thoug^ht c'xpress or Im¬ 
plied, IS a mental cciiidition — State v 
Van Vbnk 0.5 P 2d 736, 756. 57 Idaho 
>16, citiiiK Corpus Juris. 

80 N Y - Darry v People. 10 N Y 

120, 2 I'aik(^r 606 
Okl — Jc'wcll V Tenitorv, 13 P 1075, 
4 Okl 63 

81. Cal—People v Cook, 102 P 2d 
752, 15 Cal 2d 507—I'ccijile v JMont- 
ezum.'i, 3 P 2d 370, 117 C.al Apf) 125. 
modified on other g:rounds .md re¬ 
hearing denied 4 P 2d 285, 117 Cal 
App 125—People v Weeks, 286 P 
514, 104 Cal App 7()X 
29 C J p 1090 notes 82. 81 

"Express malice is tlic deliberate 
intention to take the life of another, 
wdiicb IS manifested by lit c^umstam c s 
capable of proof”—People* v Motu- 
zas. 186 NE 614. 617. 352 Ill 340— 
T'eoplc V Scalisi, 154 N E 716, 324 
Ill 131 

"If it be shown that one kills an¬ 
other as a result of a deliberate In¬ 
tention to t.ake life, the wickedness 
of spirit, or. in other words, the 
malice is called actual or express 
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to exist where one with a sedate and dehbciate 
mind and formed design kills another and the de¬ 
sign IS evinced by external circumstances discov¬ 
ering the inward intention ,^2 the qualification that 
the killing must have been unlawful is sometimes 
added,without which the definition is obviously 
incomplete and inaccurate Express malice has 
also been said to be evidenced where, on a sudden 
provocation, one inflicts on another a cruel and un¬ 
usual punishment, so that he dies ^5 Malice is ex¬ 
press when admitted or asserted,^® or shown by pos¬ 
itive and direct evidence®'^ Ilcmever, it need not 
be evidenced by words only,^^ but it may be evi¬ 
denced by external circumstances,^9 certain well 
recognized examples being frequently given,such 
as lying in wait for the intended victim,'*! or the 
preparation and administration of poison for the 
puniose of taking life,92 previous difficulties bc- 
tweeii accused and the victim,or threats 94 These 
examples are by no means exhaustive and any fact 


§ 16 

or circumstance which makes manifest the formed 
design of accused may be sufficient '*5 T\*rsonal ill 
will or hatred for the victim may show express mal¬ 
ice, 96 but IS not essential to its existence 97 the 
other hand, previous friendship with the victim may 
not be inconsistent with express malice at the time 
of the killing Where the facts and circumstanc¬ 
es surrounding a homicide show a reckless disre¬ 
gard of human life, it is said to be conclusive evi¬ 
dence of cxjiress malice 99 

Implied nuiJicc Malice may be infcricd from the 
circumstances attending the killing,! courts 

have used the term ‘'implied mabce” as meaning 
malice not positively but infcrcntially ap])eariiig 2 
It has been said that malice is imjihed when there 
IS no showing of actual intent to kill, but death is 
caused by acts which the law regards as manifest¬ 
ing such an abandoned state of mind as to be ecjuiv- 
alent to a purpose to muider^ Tmpbed malice also 
arises or may be inferred fioin the intentional do¬ 


main e"—state V Phillips^, 187 A 
108. 110, 7 W VV Hail , Del . 54 t 

Actual malice” of one chaT|jrtd 

with a homuHlc aiis^.s from a show¬ 
ing: of maliKnan< V, and is a nn-nOil 
fittitudt, the nu thod of proving whifli 
(annot he dehnitt 1> i)t(*s<iihed—Siatt 
V Clunter, 17 S E 2d 46, 123 W Va 
560 

Express malice is usually shown 

hv .soiiK thing ric ( uped did oi said h(- 
foie Iht killing, oi some otlui cir- 
turnsOince A\hich indnaloF <.l(.all^ 

that he had tin mlirilion to kill 

when hf made' the lataJ attack — 
fc^tal( V (l.ilvano, 154 A 461, 4 \VW 
Han , Del , 400 

82. U S - IT S V Ijt w IS, C C Tex , 

111 F (.10 

20 CJ p 10SO note 70 
Sedate and deliberate mind 

(1) "it IS (\piess wlien tin wiong- 
ful i( t IS dom with n seiiatt and 
dtlihtiali mind and tornnd design’ 
Me Stall \ Ml rrv, S A 2d 140, 116, 
126 Me 212 

Va—D.i\idsc)n \ Fommonwenllh, 1S7 
SE 117, 167 Va 451 


(2) Other cases see 20 CJ p 1080 
note 70 [cl 


83. Tex—Herrin v State, 

33 

Tex 

638 



84. Tex—(.’’look v State, 

11 

S VV 


4 4 4. 27 Tex App 108 


20 C J p 1000 note 81 

85. Va—Davidson \ Commonw enIth, 

187 S E I 57 167 Va 4 51 

86. Del—State V De Paolo, 84 A 
212, 26 Del 176 

87. SC—State v Dee, 60 SK 524, 
79 S C 222 

Tex—Rice v State, 103 SW 1156, 
61 TexC”! 255 


88 Tex—Singleton v Slate, 1 Ti x 
\pi) 501 

89. Tex—Cano v State, 111 S \\ 
106, 53 TexCr 609 

20 C 1 p 1000 note 87 

90. (la—Milchuni v State, 11 t?a 
615 

20 CJ p 1000 note 88 

91 US—Hotteina v U S, Tex, 22 
SC^t 80f>, 186 US 413, 46 D Ed 
1225 

92 US—Holferrii v U S, supra 

93 Ca - Henderson v StaU, 48 S 
E 167 120 (Ja 504—Drown v StaU 
51 Oi 502—Wilson V State, 32 tJa 
207 

94. (J 1 —Hfndirson v Stall, 18 SE 
167, 120 tJa 50 1 

20 C J l» 11100 note 02 

95. T(\—Tawis v State, 15 Tex 
A PI* 6 17 

96 \ik —Jittv Stall. 2 56 SW 621, 
171 Ark 130 

97. Tt nn—Turner v State 108 SAY 
1120. 110 Ti nn 66 5, 123 Am S Ji 
758, 15 l-i K \ ,N S 088, It Ann 

Pis OOU 

98 Ill Kota V Piople, 27 NE 53, 
1 56 Ill 625 

99 Tix—Hurt v Slate. 40 S \N 
loan 4 5 SAV 3 44, 38 Text"! 307, 
50 I. \l A 305 

1. Atk—Turner v Stale, 208 S \V 
1028, 175 Ark 212—Foid v Stale, 
268 S AA^ 21, 167 Ark 677 

(l<i—HepKins V State, 8 S E 2d 6 52, 
100 Ca 180 

I\N —Hose V i^onimonwi .ilth, Ito S 
W2d 772, 286 5.2—Woods v 

Commonw e ilth 1.29 S A\ 2d 130, 282 
Kv .206--Fit/pali ick v Comnion- 
weilth, 52 S VV 2a 221. 245 K\ l0^ 
—Morgan v Commonweallh, 15 S 
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W 2d 27 5, 228 Kv 423 - Dentil y v 
Commonwi allh, 288 S V\' 205, 216 

K\ 66 j—Pierce \ C’om moiuvealth, 
..si S U 102''). 215 K\ 16 5 
Pa—Commonw I .r 1th v Auruk, 10 A 
2d 020 3 12 Pa 282 reMr«;ing 16 

\ 2d 120 143 J*a Supi r 204 
Tex Villareal v SUite 146 S AA" LM 
4 06, 140 TixCi 675- Elv \ Sl<ite. 

Ill S\V2d 626 150 T* x Cr 520— 

Parks V Stale 00 S AV 2d 043, 131 
Tt X Cr 4 61 

Wis-Alaxon v State, 187 NW 75 5, 
177 AAU« 370. 21 A DR 1 1S4 
Cliaiactor of fatal act 

Iniplnd maliie must he 1,^ 

Ihi eharactir of tin l.U il aet-^.SI . le 
V (JiUnno, 154 A 4bl, J A\ \\ TI n r 
De_l , 400 

2 .SC—.State \ .Smith, 5 5 SCD's 
77, 4 7 Am]> 5 80 

AA'is—Hogan \ St lU 56 W is 226 
2<l C J p 1001 note' 98 

Pact of homicide 

Maine is mii)li» d m.iliei when it 
IS interred from the niKid fait of 
the homit idi —1 >ar I V ^ 1’ t)|)li , 10 N 

A" 120—20 CJ p 1001 notis 1 2 

Impliiatlon oi rnilice troni tael of 
killing see rntr.i 2 5 
Implied or constructive malice is 
an inter t net or e oni lusion ol l.rw 
fioin the t.iets Inurid h\ thi jurv — 
Still V Mills, 60 A Nil. 22 Del 407 
—20 CJ p loOl note 00—12 CJ p 
IJOl note 81 

3. Me —State v Merry, 8 A 2d 143, 
126 Me 24 2 
20 C J p 1001 note 2 

“Maine docs not meestanlv mean 
,in actual rnle nt to take liiimni lift 
It rnav In inlireni.al or mipio d, in- 
ste id of positivi, i '.Cun in ae,t 
wnnh imparts d.ing i (o am* her is 
done so Tickles'- or vaiitonU as to 
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ingf of an unlawful or vTonp^fnl act with a wrongful 
purpose * Malice, it has bc(‘n said, is imjilied by 
law from every dcbbciatc and cruel act committed 
by one person against another no matter how sud¬ 
den such act may be Hy statute in some juris¬ 
dictions it IS jircscribed that nhdice shall be implied 
when no consider able ])iovocation apjicars or when 
all circinnstancc s of the killing show a wicked and 
malignant heart ® A mere intent to injure, howev¬ 
er, does not necessarily imply malice.'^ 

§17. Intentional Killing 

In the absence of circumstances serving to miti¬ 
gate, excuse, or justify the act, an intentional and pre¬ 
meditated homicide unlawfully committed constitutes 
murder. 

Since, if there arc no ciictimstances scning to 
mitigate, excuse, or lustify the act, malice is imjilied 
in every intentional and premeditated homicide un¬ 
lawfully committed, as considered infra § 23, such 
killings constitute murder^ Accordingh, one who 
in mutual ccmib.it by agu'cnuiit with deadl> wx‘a- 


pons, as m a duel, kills his opponent,^ or one who 
provokes combat as a pretext for killing his ad¬ 
versary,^^ or one who kills another at his request 
or command,^! or one w^ho kills in revenge for a 
Xiast offense, no matter how outrageous and aggra¬ 
vating,^^ IS guilty of murder 

If a pel son voluntarily or willfully does an act 
which has a direct tendency to destroy another’s 
life, the natural and mccssary conclusion from the 
act is that he intended so to destroy such person’s 
life 13 

§18. - Intent to Kill One Person and 

Killing Another 

The unlawful killing of one person, although the In¬ 
tent was to kill another, may constitute murder. 

‘^incc legal malice does not requirt ill wnll toward 
the victim, the ctime may be minder although the 
person killed was not the one whom acciisid in¬ 
tended to kill,i'* as wheie the Mctim is mistaken 


nianifi^t of mind and dis-^ 

rt'^ard of lunn'n lifc”~Stite v 
Trott no SK (.J7, I‘U) NC 671, 
42 \ \.H 1114 

“Iiegral malice*’ «n oii< < tiroKod wiUi 
a homii idt (1< pf nds on inltnlion<il 
(onduct, arid it mu l>*' infeirid liotn 
a piirposfl ul .ind unjust it1 ihk killiTU^ 
with a di idU vvt ipon SI il< \ 
Hunter. 17 S K 2<1 10 1JV\ Va 560 

4. K\ - -Hums V (^oniin()n\s ealth, 12 1 
S \\ 4 0M, no K\ 46S 

5 I)tl —suite V l^oc, 171 A 105, 6 
\V W Hnrr 11 
J‘) r 7 J) lO'il n()l<‘ 5 

'Implud nrilK e is oMdem ed lo 
nn\ dt ljl»i rate, tiuel t (ornmilt'd 
Iw om person ,i«.iinst anottnr, hon- 
fvf'r suddi ri, as w7i< n a man kim 
anothr? uithoiil niv orviilliout i^iMit 
pro\o<alion, in otIuT woids, if tlu 
lumishnient inlli(ttd l(»r a slight 
ir ms^it'^'^ion is in its natuii out ol 
all r»*asc)n ind l)(‘\otid all propoition 
to iht- olh nst« olliietl, then the intii- 
em t of liw is tliat tin perpelraloi 
was attuited l)\ lualuf, and he lost s 
the i)T« sumption that tin .'u t was 
done in a iiioiiuuit of human fiail- 
” —l)i\idson V (\)niiin)nwi tilth, 

1S7 S 10 117. HO. 1C7 Va 4 51 

6 . Hal -I'eopk v ("ook, 102 1’2d 752 
15 (^^l 2d 507—J’topH \ ANalKot 
r 2d 1055, 2 ralApp2d 2IS— 
Peoplt V Seinone, 25 J' 2d ',7** 110 

Hal \r*p 31S — Tiopli V Montcvum.i, 
3 J‘2d , 170 , 117 (\il '\pp 12.5, modi¬ 
fied on oltu r pioiinds and reheai- 
iiiK denied 1 l’2d 285, 117 Hal -\pp 
125 

Mont-—Slate \ Itea^m, 210 P Sb, 61 
Mont 481 

29 C J P tool note 6. 


The Intention of such i ••t'lTiile has 
hern held not to he to defluif milui 
hut to pr« Si I ihe th« evidt n< e Ironi 
v\ liu h it miv hi impluMl as a i on< lii- 
sion of 1 iw - St.iti* V Smith, 101 P 
800, 26 NM 4 82 

7. ] nd —O’h Id v State, 50 Ind 15 

8 Hil—Teoplr v Wells 76 P 2d 10 >, 
10 C il 2d blO 

lu'-lifiihh ol i\<usahlc honiH id( s( e 
ml 1 a J;07-1 >8 

Volunt.iiy munslaiiKhter bet inlra 
40-.54 

9 ()kl — \\ < a thei holt V Stall, 131 I* 

18.5 0 Okl Hi Ibl 

20 C 1 p 1002 note l.> - 10 H T p 825 
noli t 

Killinsf with malice 

Whin 1 killiiu; 1" in the loursi of 
a r< ' mountti in whiili the pirtiii- 
P'lnts eni,aM with .i mutual inlintion 
to tlKtn, if one of tlie participants 
Kills thi olhti with m.ilni, it is 
‘muTiliT” evin tliouj^^h thiTi is a mu¬ 
tual intention and aKieenient tc> Instil 
— Itiviis V Stall, 17 S PI 2d 726, 10 1 
(Ja Jit 

10. <Ji—Iteed V Stale, 110 SOI 23, 
108 Hi 7il 
!(f .j p .52 iioti 7 1 
Regardless of extremity 

One who firoxoke'^ i oniliat as pn- 
text for killing adversary is guilts 
of riiurdei, npaidless ol exlTe^llt^ 
State V IiomiJiKUL, 118 So 46, 166 
ka 850 

11 Tenn—Turner v State. 108 S 

VV 11 iO, 110 Tenn 663, 12 j Am 
S n 758, 15 L. K A .N S , 088, 14 

Ann (\is 990 

12. Ha--Coart v State, 119 SE 723 
I 156 Ga 636 


13. Aik—Palmore v State, 20 Aik 
24 8 

Ma .s—Hommonwealth v York 0 
Mite 0 5. H Am T> 173 
SH —Slate v Levelli, 13 SE ?10, 
5] SH 120, 27 \m S R 700 

14. Ari7 —IMrU w^eathi 1 V Strili , 2 12 

P Sbl, 865 20 \ii/ 460, (piotinn 

Corpus Juris 

Hal—People V \rinda 83 P 2i1 028 
12 Hal 2d 507—IN ople v \Vi i ks 
286 P 514 101 (Al App 70S 

K\ —Comnionwi alt ]i \ Haldw-ell, 2 
S V\ 2cl 10.55, 22 5 K\ 65 
Mo Stale v liaison 06 S W 2d 3 84 
5S8 t to Mo 2 'i 8, quolmM Corpus 
Juris -State V I^m as, 202 S W 711. 
51b Mo 001 rihiaiing dt nied 20 5 
S \V 1051, 516 Mo 00 1 
N Y PiM)i)l(‘ \ Sohu skuda, 1 i9 N 10 
55 8 2 55 N ^ 411 

Pa—Horumon w « al 17i v L\ons, 120 
A 8 U 2 S 5 Pa 5 2 7 
20 C J p 1002 noti 21 
Elements of offense 

In pi osi i ut ion lor mutclir hv nc- 
I u-.('d, wtio killed oni jiiison whili 
atlimplmg to kill anolhi r, in lU i lal 
ihnieiits of the olhiisi which must 
l»f pro^id he\ond ri ison.ihh douhl, 
aie i>r I nil dit.i ted rnaliii and purt)o‘-< 
to kill l>ie jnlt ndi fl viitirn, and kill¬ 
ing ol aitual vntim in carrying out, 
or attempting to iaTr\ out, ttie of¬ 
fense against the intended victim — 
Noelke V State, 15 N E 2d 950, 21 1 
Ind 427 
G-uilt same 

(iuilt of a< riised, w^ho killed one 
person while intending to kill an¬ 
other. la the same as though he had 
killed th(‘ person ht intended to kill 
Ala—Winton v Statt, 169 So 62, 
229 Ala 642. 
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for another,or where one shooting at another kills 
a bystander or third person coming within range, 
or where one partakes of poison which accused in¬ 
tended for another,or receives a blow intended 
for another Actual malice towaid the unintend¬ 
ed victim is not necessary The grade of the 
crime in such cases will be the same as though ac¬ 
cused had killed the peison whom he had intended 
to kill 20 

§19. - Killing Officers and Others in 

Discharge of Public Duty 

A person who intentionally kills an officer or other 


person engaged In the discharge of a public duty, such 
av the making of a lawful arrest, is guilty of murder. 

One who, in resisting a lawful arrest, intention¬ 
ally kills a person seeking to arrest him is guilty of 
murdcr.2i This rule applies to the killing of a peace 
officer,22 although only a de facto officer,22 a mem¬ 
ber of his posse,2“* or a private citizen tngaged in 
assisting him 25 However, accused must have 
known or have been chargeable with knowledge of 
the aiilhonly or purpose with which the officer or 
individual w^as acting 26 It is likewise murder in- 


Ark—Danitls v State, :V2 S W 2d 160. 
182 Ark 564 

CJi-llTown \ State, 165 SK 252 
175 Gt ^20 

Ti ^ — Govf 11 V St ite 11 5 S 2d 5’i6 
154 T« X Gr 12 -(\iiawav v Slatf 
263 S W 1063, 08 Ti x Gi ll‘J 

Intent 

(1) The intent in siuh < ase is 
tT iMsfeind 1)V law fmm the intended 
vKlim to IIk' person killed 

Gnl — People v Iliienaf’ore, 105 P 2d 
6J1. 40 (\'\1 App 2d 713—Piorik V 

Pi\aioff J3 P2d 44 138 Gal App 

6 '5 

Irul —Not Ike v State, 15 N E 2d 050, 

214 ind 427 

Miss—lloss V State, 131 So 367, 158 
Miss SJ7 

(2) As has been said, “The inten¬ 

tion follows the built t "-“Sttite V 
Hitson 06 S\V 2d 384, 3S0 310 Mo 

208 

(3) The state must sliow that a 
ftlonioas int< rit e\isl(d aj^ainst the 
pi rst>n shot or aft.iinst some one at 
whom act used \^as sliooting when he 
hit and killed di eeased—Stale v Bat¬ 
son, sufua 

(1) Turv t ould tonvitt a< t used of 
murdi 1 although some believed th<i t 
intent w to kill di't t ased, and oth¬ 
ers to kill tilt east d’s tornpanion — 
State \ l-"lathcrs. 2 12 N W 51, 57 
S D 320, 72 A L R 150 

15. Gal —IVojilf V Rothiock, 68 P 
2d 361, 21 Gal App 2d 116 

Ind —L.lo\d V State, 189 NE 406, 
206 Ind 350 

NG—State v Burne\, 3 S E 2d 

215 NG 598 

SG —State V Ilevward, 15 S E 2d 
660, P17S(" 171—Slate V Williams, 
109 SK 006. 189 SG 19 
Tcnn—Sulliv.in v State, 121 S W 2d 
535, 173 Tenn 475 
29 GJ p 1003 note 22 

16. Ala—Nalci v State. 148 So 880, 
25 Ala App 486—Little v Stale, 129 
So 99, 23 Ala App 547—Bush v 
State, 127 So 009, 23 Ala App 502 
—Gilbert v State. 100 So 666, 20 
Ala App 28 

Ark—Daniels v State. 32 SW2d 169, 
182 Ark 564 


Ga—Durham v Stnte 171 SE 265, 
177 Ga 744—Holb man \ Slatt 154 
SE 006, 171 Ga 200- Siott \ 

Stall. 120 SE 773, 157 Ga 12 1 
Mont —State v Ghavez, 281 P 352, 
85 Mont 514 

Or — State V Gr i\son. 270 P 4 01, 126 
Or 560 

29 G J p loot note 23 

Determination of groilt 

Guilt ot accused, shootinj? at ad¬ 
versary and killing: third person. Is 
determinable solely bv whether hr 
would have been blameless if shot 
had killed advcrsai\ —Vintson v 
State, 115 So 605, 22 Ala \pp 338 

17. Gs —Ghelsev v State, 49 S E 
258, 121 Ga 140, 343 

20 G 1 p 1003 noti 24 

Transfer as matter of law 

One delivering bottle of poisoned 
whiskv to oni who gave it to third 
peison, who di Iivered it to woman 
who died ns result of drinking por¬ 
tion ihereol cannot like ad\ant,igf 
of his own w'loiigdoing or evfuse 
himself in murder trial on ground 
that deceased was unintended \k- 
tini, as original maliie was lTari‘<fn- 
red as matter e^f law from one 
igainst whoim it was enterlainod to 
cb I easi d —(\)*^(on v Stale 100 Sc» 
520, 1 10 Fla 250 

18. Ala“-Wh 0 Tlon v Stale, 175 So 
562, 27 Ala App 530 

(\al—People \ Aranda, 83 P 2d 028 
12 Gal 2d 307 
20 G .1 ]» 100 1 note 25 

19. l\v —Wheatley \ Goninion- 

wa>alth, 81 SAV 687. 26 Kv L 136 

20. Ala—Whorton v Slate, 175 So 
562 27 Ala App 530 --Bush v State, 
127 So 909, 23 Ala App 502—Gros- 
]iv v State, 115 So 860, 22 Ala App 
392 

Gal—I'eople v Aranda, 81 P 2d 028 
12 G.al 2d 307—People \ Buenaflore, 
105 P 2a 621, 40 Cal App 2d 713— 
T’lople V Pivaroff, 33 1'2d 44, 138 
Gal App 625—IVoide v Weeks, 286 
P 514, 104 Cal App 708 
Fla—McCray v Slate, 102 So 831 
89 Fla 65 

Ga —Sc'ott V State, 120 SE 773, 157 
Ga. 124 


Ind—Noelke v Slate 15 N E 2d 950, 
214 Ind 427 

Kv—Bolen v Gonimonwealth, 97 S 
W2d 1. 265 Kv 456 
N" J—Slate V Trefleanto, 146 A 313, 
106 NJLaw 344—Stale v Bectaa. 
58 A 933, 71 N J Law .322 
Pa - CommonwM'alth v Lyons, 129 A 
86 283 Pa 327 

Ti nn — Sullivan v State, 121 S W 2d 
5i5, 171 Tenn 175 

20 r J T> 1003 note 27 
Unintentional killing of bystander in 

exeri ise of right of self-defense .see 
infra ^ 112 

21 Kan--.State v Boone, 257 P 739, 
710, 124 Kan 208, quoting Corpus 
Juris. 

K> —Stxson V Commonwealth, 39 S. 

W 2d 2‘’9, 2 50 Kv 177 
Okl—Davis V State 12 P 2d 555, 
557, 53 OKI Cr 411 ciuoting Cor¬ 
pus Juris. 

29 C r p 109 5 note 28 

22 Ga—Morton v State, 10 S E 2d 
836, 190 Ga 702—Gla/e \ State. 120 
SE 5.50, 156 G.i 807 

Kv — C'orni tt v Conunonwealth, 248 
SAV 510, 108 Kv 2 56 
Mich—People V Arnett, 214 NW 
231, 230 Mich 123 

Miss —Kirk V State, 117 So 523, 151 
Miss 225 

20 CJ p 1004 note 29 

Arrest without warrant 

Pf rsoTi who has givin pence offi¬ 
cer reasonable c ausi to susjh'c t him 
of attimiit to ( ommit robbi , killing 
oflicc r attempting in good taith to 
airest him without wari.snt, is guiltv 
of murder—State v Genese, 130 A 
642 102 N I Law 131—29 J P 1094 

note 20 |nj 

23. Ga—MiT>uffie \ Slate, 49 SE 

70S 121 Ga 580 

AA" A"a — State v Long, 108 S E 279, 88 
A\ Va 669 

24. Miss —Tolbert v State, 14 So 
462, 71 Miss 170, 42 Am S R 454 

20 CJ p 1094 note 31 

25. AVis—Krueger v State, 177 N. 
W 917, 171 Wis 566 

20 CJ p 1094 note 32 

26. Ga—Morton v State, 10 S E 2d 
836, 190 Ga 792 
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tentionally to kill an officer in resisting" his attempt 
to prevent an escape or rescue,27 or in resisting an 
officer in the lawful discharge of any other duty 
imposed on him by law,28 for example, in preserv¬ 
ing ihc peace,2J> since the officer has a right to use 
all necessary force to discharge his duty properly, 
and, therefore, such forcible acts will not reduce the 
grade of the crime,and it is immaterial which 
side began the attack 31 Similar rules apjily if a 
citizen IS killed while engaged in preventing the 
commission of crime,32 or in making an author¬ 
ized arrest,33 although the private individual is in 
the illegal possession of a warrant 34 Even when 
an attem])t to arrest is illegal, the killing of the offi¬ 
cer with malice is minder 35 It has been held, how¬ 


ever, that malice could not be implied where accused 
in killing deceased, a peace officer, used no more 
force than necessary to extricate himself from an 
illegal arrest 36 

§ 20. Unintentional Killing 

Where general malice is present, an unintentional 
killing may constitute murder. 

In the absence fif a statute to the contrary,37 
since the recpiisitc malice may be either expicss or 
implied, see supra § 16, a person may be guilty of 
murder although there was no actual or specific in¬ 
tent to kill,38 general malice being sufficient without 
a specific intent t() kill 30 Accordingly, if an unlaw¬ 
ful act, dangerous to, and indicating disregard of. 


Ky—rornett v Commonwealth, 218 
SW r.40 I'lS Kv 23G 
Miss—Kirk V Slate, 117 So ri23, 151 
Miss 225 

29 V .1 p 1001 note 13 

Ponn of notice 

The not It e nred not he in anv par- 
tn ultir foini ot woids, all that is 
net (‘flsarv is that the person be in¬ 
formed that he is required bv one 
having tbe HUll»orit\ of the law to 
yield sulimission to the aiUhoiltN — 
Hrown v Slate, 20 So 103, 109 Ala 
70 

27. Kv—Sexson v Commonwealth, 
,19 S \V" 2d 22'), 239 Kv 177 

NT—Stale v (lenese, 130 A 642, 102 
N J Law 114 
29 C I p 1094 note 35 

28. Tex - Smith v State, 81 S W' 
916 46 Tex Cr 267 

29 C .7 p 109.9 note 16 

Federal officers 

(1) Und«^r the federal statute, IS 
IT S C A § 253, the killing oI eeitain 
federal ofliters while enj^aged in the 
performamc ol their olhtinl duties, 
or on aetount of th< juitormance of 
ttieir ofllt lal duties, is homi< ide—Ar- 
wood V tJ S, CCA Term, 134 K 2d 
1007, certiorari dtniid 03 S Ct 1430 

319 US 776, 87 L Kd - —JJarjett 

V U S, Ct^AJnd. S2 F 2d 528 

(2) The words and intent of this 
statute are clear btyond the neces¬ 
sity of any canonical (onstruclion 
—McNahb v U S. C C A Tenn , 123 
F 2d SIS, certiorari granted 62 S C''t 
1305, n6 U S 658, 86 L Kd 1736, re¬ 
versed on other grounds 63 SCI 608, 
318 U S 332, 87 L Ud 579 

(3) To be amenable to punishment, 
the killer need not have known that 
he was killing an officer, agent or 
employ ee of the United States—Mc- 
Nabb V U S, supra 

(4) An investigator of the alcohol 
tax unit was an ‘ oflicer”, “employee” 
and “agent” in the service of the in¬ 
ternal r< venue bureau, within mean¬ 
ing of this statute —Arwood v U. S . 


CCATenn, 134 F 2d 1007, certiorari 
dtnied 61 S Ct 14 56, 319 US 776. 87 
LFd 1360 

Malice 

Whire an ofFIcer is killed in the 
dis<liaiRe of his dulv, it is not nec¬ 
essary to constitute the crime ol mur¬ 
der that the slaver should have had 
an\ parti< ulai malice, provided the 
slaving was not don< hv accused in 
defending fiimself fit»m an act of 
the oflicer in excess ol his powtrs 
and authority as such—Filiott v 
Commonwealth, J61 S \\ 2d 615, 290 
K^ ,502 

Shooting- without Justiftcation 

Where those ac<us<d, wdien accost¬ 
ed by officers in the disthaige ol 
then duty toi a violation ot the* law, 
began shooting witliout justification, 
tlie killing of an i/fhcer und(*i su< h 
ciicumstanoc s was muidei, and not 
manslaughter—Ueopb v Watkins, 
141 N K 204, 709 Ill 318 

29. K\ —Fleetwt»od V Common¬ 
wealth 80 Kv 1—Mofkaheev'^ (’'om- 
inonwialth, 78 Kv 380 

30. Mo—State V Fvan^ 61 S W 590, 
161 Mo 95. 81 \mSR 669 

29t^J p 1095 note 19 

31. Mo—State v Craft, 65 SW 280, 
164 Mo 611 

29 C J p 1095 note 40 

32. Utah—State \ Morgan, 61 P 
527, 22 I't ih 162 

29 C J p 1095 note 41 
To prevent escape 

"It IS the dutv of all good citizens 
to arrest known felons and to pi*^- 
\ent their escape* A citizen so 
doing his duty is entitled to tiic 
same protection as the oflicer of the 
law It IS well .settled that it is 
malice in law for a criminal to shoot 
an oflicer doing his duty in order to 
effect an escape from him It is al¬ 
so malice foi a criminal to shoot a 
private citizen to effect his escape ” 
—Sexson v Commonwealth, 39 S W 
2d 229, 230, 239 Ky 177 
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33. fin —Mevers v State, 151 S E 34, 
769 (la 468 

29 CJ p 109.5 note 42 

34. Kv —Salisf)urv v Common- 
wealtfi, 79 Kv 425, 3 Kv L 211 

35 Kv - Mims v Cc)mmc>nweaUh, 12 

5 W' 2d 986, 2 56 Kv J86 

Kev”^ Slate v Smitiison, 19 1’ 2(1 611, 

6 55, 54 Nev 417, citing Corpus Ju¬ 
ris. 

Okl — Davis V State, 12 2d 555, 557 
5 5 Okl Cr 411, quoting Coxims Ju¬ 
ris. 

29 C I p 109.5 not< 41 
No necessity to shoot 

II orit sh(»ots and kills an offi< or 
lo pnvint an illtg.il ariesl at a 
time win n linie is no .ai lual or ai>- 
pai c*nt n(((ssit> for doing so, eilhei 
to s ive his ow'n life or to pri'vcnt a 
leli>nious assault from ht mg com¬ 
mit l( d on him, he is guiltv of niui(l(i 
- Howell V .Stale, 1.14 S E 59 162 

(id 14 

36. Tex T’.lv v St.Ue, 141 S W 2d 
626, 1 59 'Pi \ Cr 520 

37. Okl-~Tul»l)v V Slate, 178 P 491, 
15 Okl Ci 490 

29 C I p 1097 note 57 

38. A1.L--Davis v Stale*, 107 So 

7 57, 214 Ala 271 

I) (’V II S, 297 F 881, 51 
Ai>i) D C 102 

Ca—WHij hi V State 141 SE 903 
166 (In 1 

Jowd—.Stile V Burns 198 NW 82, 
198 Iowa 1156 

La —Slate v Sanderson 124 So 141 
169 La r>5™Slnt( v Nc'wman, 102 
So 671 157 La 564 

Va—Merritt v Commonwealth, 180 
SE 595, 164 Va 651 
WVa- State V Saunders, 160 SE 
619, 108 W Va 148 
29 C J p 1095 notes 46, 46 

39. Ill —People v Hartwell, 173 N 

E 112, 341 Ill 15.5—People v (Jui- 
do, 152 NE 149, 321 Ill 397-— 

People V H( ffernan, 143 NE 411, 
312 111 66. 
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human life, causes the death of another, the perpe¬ 
trator IS p:uilty of murder, although he did not in¬ 
tend to kill 40 Likewise, if an assault was made 
upon deceased, not with the design of killing him, 
but of inflicting great bodily harm on him, it is mur¬ 
der if his death is caused thereby and it is mur¬ 
der where death results from an assault or other 
unlawful act, intentionally done in such a mannei 
as was likely to cause death or serious bodily harm, 
even though there may have been no actual intent 
to cause death or great bodily harm,4- but the in¬ 
jury intended must be such as involves serious con¬ 
sequence, cither in endangering life or leading to 
great bodily harm,4'^ and death or great bodily harm 


must have been a reasonable or probable conse¬ 
quence of the act 44 T|ie omission or neglect to 
perform a duty resulting in death may constitute 
murder where the omission was willful and there 
was elelibcrate intent to cause death 4r> So also, 
forcing one to do an act which will in all probabil¬ 
ity lesult in death is murder if death results.46 

On the other hand, an intent to kill, cither actual 
or im])lKd, IS essential to the commission of mur¬ 
der Under a statute providing that whoever 
shall voluntarily kill any person within the state 
shall be guilty of murder, an intent to kill is a nec- 
essaiy ingiedicnt of the crime of murder 46 


40. Ain—Rood v Slato, 142 So 4 11, 
25 Ala App 18, t oi tioraTi dtniod ] 
142 So 442, 225 Ala 21S 
Ga—Tilaok v State, 130 SE 591. 
34 GaApp 449 

Kv—Hill V rommonwealth, 40 SW 
2d 2C1, 2J9 Kv 646 
NC—Slate v (^)pl. 167 SE 456, 204 
N C 28 

I‘a—Gommonwtalth v M< TjauKtilui, 
142 A 213, 29.1 l^a 218 
Tex--P.rewor v State. 143 S W Jd 
599, 140 'Pex ('^1 9—Kx parte l*oJk, 

268 SW 464, 99 Tex (n 106 
WVa —State v Saunders, 150 SE 
519. 108 AV Va 148 
29 CJ p 109*', note 47 

Hqulvalent of specific intent 

A letkltss clisiiKird u1 human life 
inav be the (quivilent of a spe< Uk 
intrnt to kill -Wt bb v SlaOs Cla 
App, 23 S E Jd 578 

Malum prohibitum 

When d< ith resulted from a n < k- 
l(ss a( t \vhi(h Irom its nalurt was 
capable of doiiij? j^nat bodih haiin 
to a human bein^, it th< act fioin 
which the. death resulted whs not 
only malum m ‘’e, hut ont rn.iluni 
prohibitum, Iht re.sullant dc.ith w ir- 
lanls a fiiidintr of the implitd m.ilict 
which would make tlu < nisal k t 
murder at common law —Maxon \ 
Slate. 187 N \V 753, 1 77 Wis 379, 21 
A L. n 14 84 

May constitute murder 

Under sorru' cir( umsiaru es a kill¬ 
ing resulting tiorn an unlawlul act 
may eun&titutc^ murder -Stale \ 
Whalev, 132 SE 6, J91 NT 387 

'Wanton or reckless act 

A pii sumption ot malito may arise 
from a wanton or reckless act 
111—People V Motuzas. 185 NE 614, 
352 111 340 

Pa—Commonwealth v Arnold, 140 
A 898. 292 Pa 210 
SC- State V Quuk, 167 SE 19, 168 
S C 76 

Tex—Elv V State, 141 S W 2d 626. 
139 TexCr 520. 


Wis—Slate* ex n*] Shields v Port- 
man, 6 N W 2d 713. 242 Wis B 

41. Wis—Stale v Stherr, 9 N W 2d 
117, 243 WiB 65 

29 C J p 1096 note 4 8 

42. Ill—people v Lava<, 192 NE 
568, 357 Ill 554—People \ (Juido, 
152 N E 149, 321 111 397 

Wash—State v Hiatt, 60 P 2d 71, 
187 Wash 226 
29 C J p 1096 nolo 49. 

Reckless shootings 

(1) One maliciously and without 
provocation firing >;un into irowd and 
kilhnp: innott*nt h> standt r is guillv 
ot niurdi'T 

<’al—Peopb V Dvkes, 290 P 102, 107 
(\il App 107 

Ga—Duiham v State, 171 SE 26.5, 
J77 Ga 744 

W Va—St.lit V Saunders, 150 SE 
519, 1(18 W Va 118 
29 C T p 1096 note 49 [<i] (6) 

(2) Om who iiileritionallv tir<*s in¬ 
to aulornohih, wdiich he knows is oi- 
< upied and who kills scmieune therein 
IS Kuiltv o1 muicltr 

Kv - Hill \ Coinmonwtalth, 40 S AV 
2d 261, 2 19 K> 616 
Tcy—liavis \ State, 292 S W 220, 
106 Tex Cr 100 

(3) Vheie one dtliberatilv .irnJ 
vv.antonlv' op< ns tin c)n ariolhei hu¬ 
man b* iiiK WMlh a deadlv \V(*apon and 
WMlh iiiti n( to W'ound that ptisun, 
tlu law holds him to the consMtm ric- 
(s of such act, and it the victim is 
latallv wounded the law jut sunns 
inalue—State v Sullivan, 298 NW 
884, 2 ’>() Iowa 817 

(1) I’erson dtliberalelv and niali- 
eiouslv shocvtintr at another m a w.hv 
likelv to kill is tjuiltv of murder il 
he kills either person shot at oi 
another pcu.son, in .such case an ac¬ 
tual intention to kill not hemp: essen¬ 
tial clement of the crime—Stale v 
Hill, 105 So 440, 1.59 I..a 435 

Unprovoked assault 

Maine aforethought will be im¬ 
plied from an unprovoked assault 
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from which doalh results—People v 
Moluzas, 185 NE 614, 352 Ill 340 

43. Ga—Henry v State, 33 Ga 441 
Mich—Wellar v People, 30 Mich 

16 

44. Ill—People v Crenshaw, 131 N 
E 576 298 111 412, 15 A L R 671 

45. Ga—l^ewis y State, 72 Ga 164, 
53 Am R 835 

Mont—Ttriilorv v' Manton, 19 P 
387, 8 Mont 95 
29 CJ p 1097 note 5.3 

Willful exposure 

(1) Wilifullv allowing one to be 

expo c‘d to conditions which will 
jjrobiblv lesult in death where there 
IS u, dutv lo protect such juuson, con- 
‘■tiliitc's rnuider—Stale* v Rees, 107 
1" 89 J, 10 Mont 571—Territory v 

Manton, 19 J' 587, 8 Mont 9.5—29 C 
T j) 1097 note 5.5 

(2) To cie.ate criminal responsibil¬ 
ity for dealli it suiting from c*xj) 0 - 
surc theri must be rngb'ct to per- 
toim legal oi conlractu.il duty which 
ac c iisc'd weit bound to ju'rform — 
St.ite V lleirv 14 I‘ 2d 4 51 437, 36 
N M 318, citing Corpus Juris. 

40 US—U S V Eitfman CC 
Mass, 25 K Cas No 1 5,1 62, 4 Mason 
50 J 

29 C .1 p 1097 note 56 

47. Mo "Slile V Retko, 278 SW 
995 3 11 Mo 581 

48 Tc‘x—Miller v Stale, 13 S W 2d 

865 11 2 TtxCi 125 

Murder with malice 

\ spt'cific intention to kill must bo 
found in ordt*r to support a veidict 
oi murdcT wulh malice—Spivc*y v 
State, ToxCr, 171 S W 2d 140—Bar¬ 
nett V St.ite, Tex Cl , 162 S W 2d 411 

However, it has also been h< Id that 
a sjacitic intent to kill is not in ev¬ 
ery case essential to support convie- 
tion of murder under such statute — 
Whiteside V State, 29 S VV 2d 399, 116 
Tex Cl 274. 
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§ 21. - Homicide in Commission of Other 

Crime 

a Tn general 

b RclaLuniship between killing and 
crime; attempts 

a. In General 

An unintentional killing in the perpetration of or In 
an attempt to perpetrate, a felony constitutes murder. 

An unintended homicide, committed by one who 
at the time is engaged in the commission of some 
other felony, is murder both at common law and 
under the statutes declaratory there of,even 
though the st.itiilc requires a premeditated design 
to elfect death as a requisite of murder A homi¬ 


cide committed or caused by one engaged in com¬ 
mitting a felony is murder, irresjicctive of whether 
the person killed was the one on whom, or on whose 
property, the attempt had been made, or was anoth¬ 
er who intcrfcicd to prevent its success It seems, 
however, that the felony committed or attempted 
must be dangerous to human life,the homi¬ 
cide must be an ordinary and probable effect of the 
felony ^3 Qn the other hand, a statute providing 
that whoever, purposely, or in perpetrating or at¬ 
tempting to perpetrate certain felonies, kills another 
is guilty of murder, has been held not to lie declar¬ 
atory of the common law, and it has been held that 
there must be a puniose and intent to kill before the 
crime of murder can be complete 


49. US—Order of United Commi r- 
cial Travelers of Anuiica v ]Uein- 
sen. CC’AMo 111 F Jd 17(.. al 
fir mini;, UU, Miiiison v Ordft of 
UnUed Uonimo'rt lal ^I’ravtlcis of 
AmeiKa., 43 KSupp 750 
An/—(‘othianc v State, 79 P 2d 6.7S, 
4S Anz 124 

Cal —I’eopli V De l^a Uoi, 97 P 2d 
83'G, IG (’nlAppJd 2.S7—I’eople v 
AtUnia, 213 P IGl, 75 C<il \pp 04 2 
Colo—Pachofo V People, 43 I* 2d 165, 
96 Colo 401 

(\)nii—V Feltovie, 14 7 A 801 
110 <’onn 

DC—Manus v V S , 86 F 2d 854, 66 
AppDC 298 

Ind--Me(’lit ( Moon v Slate, 155 NK 
51 t 19') Ind 2 17 

La ~ “Hush V Town of Fnimervillo. 

10J So 24 3. ir.ti La 857 
Mass —i\)rnruonweallh v <jieen, 20 
iV i: 2d 117 302 Mass 517 
Mich—People v Arnttl, 214 N W 
2J1. 2,19 Mi< h 121 

Mo—Slate v U.Msnn 9G S \V 2d 384 
319 Mo 298, 390 < 1 1 1 ni,- Corpus Ju¬ 
ris- -State V Lindsf V. 62 S 2d 
420, 111 Mf) 119—Slate v (llovf'T 

50 S W 2d 1019 1052. 110 Mo 709, 

87 ALL 100, (iiitiK Corpus Juris. 
NM—State V Wel,h, 25 T' 2d 211. 
216, 37 X M 519, eitmi; Corpus Ju¬ 
ris —Stale V Srri(l((*T, 22S P 18) 
18 1, :i0 V M 122 cjtinK Corpus Ju¬ 
ris. 

RI—State V Sac(()C(io, 147 A. 878, 
50 K 1 356 

Te\—Slulhurne v Stale, 11 S W 2d 
519, 111 Tev (> 182 

Va—n.iiisMl V Con:inion\\ eallli 181 
SF 4 62, 1 65 Va 693 
WlM—Pollack V Slate 253 N\V 560, 
^15 Wis 200, atliirned 254 NW 
471, 215 Wis 200 
29 CJ p 1097 note 59 

‘‘The intt nt to perpetrate a difler- 
ont felony, durmsr the commission of 
which a person is killed su])plies the 
elements of malice and intent to 
iTiurd(‘r allhoug-h the death Is actual¬ 
ly unamst the ori|?inal intention of 
the party ”—Simpson v Common¬ 
wealth, 170 SVV2d 869, 293 Ky 831 


“\\ here fin action unlawful and 
ft lonious In itselt is done with de- 
lihi ration and intent to do rmsihiff 
eiLlier jiar t k ul.ir h or indiser iminale- 
1\, and de ith fnsues, either i ontrar\ 
to or Inside th< orii;inal intimtion of 
the p u Ly so <omijiitlini? the a< t the 
(.rime is murdtr l*eople v Gold- 
vaiK. 178 NF 892, 894, 3 46 Ill 398 

Attempt 

Under the common-law lule that 
an Intentional homicide in the com¬ 
mission, or attempted (ommission of 
a felonv W'as "murder,” the cssi n- 
tial Ingredient Is either the commis¬ 
sion of the felonv or th«‘ ntt< rnfit to 
commit a felony and the cnt<ru>n is 
not whether the mere attempt to 
(omrnit the P'lonv is of itself as a 
distiiut ciirnc a felonv or a misde¬ 
meanor—C'ommonwi alLh v. Guida, 
19 A 2d 98, 341 I’a 395 

MaUco 

(1) Malice, n necessarv Ingre¬ 
dient of murder is piesiiined when 
killing results from attempt to (om- 
niit felonv —Kellv v Stale, 273 S 
W 11. 169 Ark 289 

(2) Killing done in commission or 
atUrnpt to commit a Idonv was with 
miljcc aforethought and was mur- 
d< r—(’oMirrionvv ( alth v Madinros 
151 NK 297, 255 Mass 304, 17 A L 
K 9'62 

Statute held declaratory of common 
law 

Ill—People V Coldvarg, 178 NE 
892, 316 Ill 398 

Statute held valid 

Ark—Clark v State, 276 SW 84 9, 
169 Ark 717. 

Death occurrlngr after commission of 
felony 

To constitute murder without de¬ 
sign to cause death in commission of 
lelony, death need not have otcurrid 
during itb commission, but it is suth- 
cient it the act which result! d in the 
death of the victim took place during 
the fornmission ot the felonv- State 
v ShorLndge, 211 N W 336, 54 N D 
779. 


In Iowa, however, it has been held 
that it was not murder if one, while 
committing a f)ublic oftense, except 
those offenses < numerated, killed ari- 
other, unless there were present nitil- 
lee at on thought and the other <‘lf 
nients necessarv to constitute mur¬ 
der—Stale V U.inipbf 11, 251 N VV 717 
217 Iowa 818, 92 ALR 1176 

50. Mo—State v Robinott, 279 SW 
696, 700, quoling Corpus Juris. 

29 C J p 1097 note GO 

51. Kv—Mai ion v Uommonweal th 
108SW2cl7'l 209 K\ 729 
Person killed need not he person 

rohhed in older to (onstitute the 
crime 

Mo—Slate v Messino, 30 S W 2d 750 
)25 Mo 71) 

Wash- State v B.uton, 105 P 2d 63 
5 AV.ifsh 2cl 2 14 

52. Ill—Peojilf V Uoldvaig, 178 N 
E 892, )4G TJI 398 

29 rj i> 1097 note 62 
Malum prohibitum 

Prohibil ion Irivv declaring snb* of 
intoxicants a It lenv, did not rendtr 
tlie sale of moonshine whisky rii su< h 
an amount as to cause the death of 
the ])U\er to bt murdf r, m absenc ( of 
anv intent to kill, since buch sale 
was not an inheiently danneious 
( ommon-Liw ft lony', but onl\ malum 
priihibitum," a crime evicting onh b\ 
st.itute—Peojih Pavln, 199 \ \V 
J72, 227 Mich 562, 15 ALR 711 

53. Mo—State v CUovt 50 S \V 2d 
10 19, 1052. 230 Mo 709, 87 A L K 
490, quoting Corpus Juris. 

29 l^ J p 1097 nole 61 
Uiuse of de.ith generally see supra | 
11 . 

54. US—Order of United Commer¬ 
cial Tiavelors of America v Mein- 
sen CCA Mo, 131 F 2d 176, af- 
flinilng, 1>C, Meinseii v Order of 
United Commeicial Travelers of 
America, 42 F Supp. 756 

Ohio—Turk v State. 191 NE 4 25, 
48 Ohio App 489, afllrmed Slate v 
Turk, 194 NE 452. 129 Ohio St. 
243. 
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The general rule under discus^sion applies, for ex¬ 
ample, to an unintended homicide committed by one 
who was at the time cnj^aj^cd in committing an un¬ 
lawful abortion, where this has been made a felony 
by statute,^® and under some statutes a homicide 
committed in procuring an abortion is ex^iressly de¬ 
clared to be murder It also applies to one who 
has unintentionally committed a homicide in com¬ 
mitting arson,57 buiglary,^^ rape,59 or robbery,^® 
or who while attempting to commit suicide unin¬ 
tentionally kills another It is also murder within 
this rule where accused administered drugs for the 
purpose of producing merely temporary uncon¬ 


sciousness in order to accomplish a felonious intent, 
but death resulted 

Misdemeanor If the natural consequences of 
an unlawful act to be dangerous to life, and so 
known to the wrongdoei,^^ or if the unlawful act 
involves a breach of the peace,5^* an unintentional 
killing, at common law and statutes declaratory 
thereof, will be murder, even though the unlawful 
act amounts to no more than a misdemeanor On 
the other hand, in the absence of such circumstanc¬ 
es or of a statute to the contrary, an unintentional 
homicide committed in the perpetration of a mis¬ 
demeanor does not constitute murder 


55. Idaho—Stato v -Mrorn 64 P 
1014, 7 Idaho 600, 97 Am R J62 
20 CJ p 1007 note 63 

Criminal intent rucessary to he es¬ 
tablished is the intent to commit a 
(riminal alxirtion 

Ill—People V Davis, 200 NE 331, 
362 Ill 417 

Tex—Ex p.irte Viek, 292 RW 880 
106 Tex Cr 373 

Dead fetus 

Fill kin to rfqiJiie acniiittal of ac¬ 
cused, (haT>.ed with murder while 
attcmplinff abortion, if fetus was 
dtad \v IS not crior—Wilbanks v 
Stale, loJ SE C.IO 41 Gd App -'OS 
Unnecessary ahortion 

A Icital nbortion, to lonstitute mur- 
dt r, must be one that was not nec¬ 
essary to pres«r\t the life of tht w o- 
mcLii abot 1 cd--People v Donjt, 103 
]*Jd 9G'b IT) Cal 2d TiOO, supeisiding 
00 P 2d .;5I and 06 P 2d 1021. cer¬ 
tiorari de'iiied LonK" v I’enqile of 
St.itc e»f California 61 *S Ct JJ6, 311 
U S GO'S. 83 L Ed 452 
50 Ill -Clark v I’eople, 79 NE 
Oil. 224 111 65 4 
20 CJ p 109S note 6 1 

57 Jll—I’eople v Goklvarg 178 N 
E 8 92, 34 0 Ill 308 

K\ —Whitin Id v Commemw'^e alch, 
128 S W 2d 208 278 Ky 111 
20 CJ p 3 008 note 65 
Expectation of presence 

In prosecution foi bomie ide in pel- 
petialion ot aisoii, accused’s ex- 
[)t<tition that an\ one would enttr 
buileliiiff w^as immaterial—Rlatc v 
Glovtr, 60 R W 2d 3019, 330 Mo 709, 
87 A L. R 400 
Malice issue of fact 

Slatute del lai ins' one who occa¬ 
sioned death ot liuman being in un¬ 
lawfully burning lierusc guilty ot 
muider does not avoid eft eel ol gen- 
cial rule that w'hcdher killing was 
witli malice was an issue of fae I, in 
absence of statute—Ward v State, 
109 S\V 2d 207, 1 33 Tex Cr 110 

58 Okl — In re Opinion of the Judg¬ 
es. 239 I* 676, 31 Okl Or 442 

Pa —Commonwealth v Guida, 19 A 
2d 08 311 Pa 305 
29 C J p 1098 note 66 


Breaking into schoolhouse 

Accused, breaking lex k and send¬ 
ing accomplice into st lioolhouse to 
ste«il oil stov'o, w'as t ng igi d in t orn- 
mitting felony at tirm ot shooting 
school district subdiiiitor—State v 
nui/t(te, 222 NW 194, 208 Iowa 818 
Common-law burglary 

The statutes dfriling with murdi r 
and degrees of miiid«r, m using tin* 
word “burglar\ ” nir* in th« t rime of 
burglary as at common law—Stati 
c Rurrell, 199 \ 18, 120 N .7 Law 

277 

59 Mass—Commonwealth v' Os¬ 
in in, 188 NTE 226, JSI IVass 421 

Pa—<^)rnmonw^eHll h v Guida, 19 \ 

2d 98, 341 Pa 305 
29 CJ p 109i8 note 67 

60 Ariz—Coihrane v Stati, 69 3' 
2d '658, IS All/ 124 

Ark—House v Slate, 92 S W 2d 868, 
192 Aik 4 76 

Ind—Mii’utihion v State, 155 NE 
614 199 Ind 217 

Kv—A\ illiams v Commonw'ea 1 th, 81 
S W 2d 891 89 ], 258 lv\ 830, iit- 

ing Corpus Juris 

Tex—AN.ilket \ Stale, 135 S W 2d 
992, 3 ’>8 Tex Cr 343 
29 C J J) 1098 note 68 

Statute held valid 

ArK Killy \ Slate, >73 S W 11 169 
Ark 289 

Taking from presence 

Robbirv may be committed bv tak¬ 
ing property from presem i of anolh- 
ei as well as fiom his pi r son Con¬ 
sequently, (florts to lorci owners to 
disc lost hiding pi.ice of liquor, so 
that it might he ctiriied awaN against 
ciWMiera will, was an “.rt tempt to 
rob,” as regards basis for piosecu- 
tiori for murder commuted in at¬ 
tempt to commit robliery (\)minon- 
wc alth V Clow, 164 A 283, 303 Pa 
91 

61. SC—Stale v Levelle, 13 SE 
319, 34 St' 120, 27 Am S R 799 
29 C T p 1098 note 69 

In Iowa, however, if accused bhol 
doi eased wink attempting to i oin- 
mit suKidt, he was not doing an un¬ 
lawful act, and hence was not net es- 
sarily guilty of murder —State v 
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(\imphell. 251 NW 717, 217 Iowa 

8 48, 92 A L R 1176 

62. La—Stiite v Dest hamps, 7 So 
703, 42 La Ann .5(.7, 21 Vm S R 392 

Ti\—Riipe V Stale. 61 SW 929, 42 
Tex Cr 4 77 

63. Cal—Pi ()|)le v Hubbard, 220 P 

315 64 Cal App 27 

La—Rush \ Town of Farmerville, 
101 .So 211 156 La 857 
29 CJ p 1098 notes 71. 73 
Assault 

(1) To fonstitute murder at com¬ 
mon l.iw, whin death resulted from 
a j)irsonal ass,iu]t on deceased, which 
had not been made with intent to 
kill, the assault must have been of 
sut li a i3).aracter as necessarily to 
liavf ciidingi'ied the life of the per¬ 
son a‘-s.iulled The assault must 
iiave bci n made with such a weapon 
or 111-11 uinent as might cndangir the 
kf( ot the parti assailed, or, if not 
made with a dangeious w> apon, it 
must Invi been made m ‘'Uch a man- 
ni r as 1o threaten grtal bodily b.irm, 
at k‘ast to the tint/ .issaultcd — 
Sl.UL V Si hen, 9 N W 2d 117, 243 
Wis 65 

(2) If die used b\ an agi cement 
w^ith othi rs sought a diflnullv with 
del i. 1 st d for the pUTpo-.( of i h.islis- 
ing him and hi and his i omparuons 
armed themselves w'lth wiajions, and 
such wiapons were used b\ any one 
of alleged i onspir.ilors, and di < i ased 
was thinbv killed in pursuani e of 
such purpOM then it would be mur¬ 
der i'll \t land V State, 10 > So 707, 
20 Ala App 126, cntioiari denied Ex 
parte Cleveland, 3 03 So 731, 212 Ala. 
635 

64. Ill—lirennan v People, 15 Ill 
611 

]’a -('ommonwealtli v Dale>, 2 Pa 
L T R 161, 4 ]’a L J 150 
2 9 t' J ]) 1098 note 72 

65 Cal— I'eopk v Hubbard 220 P 
115, 64 Cal App 27 
Kv —Haker v Commonwealth, 264 
SW 1069, 1070, 204 K> 420 cit¬ 
ing Corpus Juris. 

Mo—State v Roiuneil 279 SW 69& 
Va—Bausell v Commonwealth, li81 
SE 462, 165 Va 693 
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b. Relationship between Killing and Crime; 

Attempts 

To constitute murder, an unintentional killing in the 
perpetration of a felony must have been the probable 
consequence of the unlawful act A homicide is com¬ 
mitted in the perpetration of a felony when it is com¬ 
mitted within the res gestae of the felony In order that 
homicide may be committed in an attempt to perpetrate 
a felony, It is essential that the acts shall have gone 
beyond the point of mere preparation to commit the 
felony 

In order for a killing to have been done in the 
perpetration or attempted perpetration of a felony, 
or of a iiarticular felony, there must be some con¬ 
nection between the felony and the hfimicule The 
killing must have been done in jiursiiance of the 
unlaw^ful act, and not collateral to it It is not 
enough that the killing occurred soon, or present¬ 


ly, after the felony was attem])ted or committed, 
there must be such a legal relationship between the 
two that It can be said that the killing occurred 
by reason of and as a part of the felony, or that 
It occiiried before the felony was at an end, so 
that the felony had a legal relationship to the kill¬ 
ing and was concurrent with it in jiart, at legist, and 
a part of it in an actual and m.itcnal sense A 
homicide is committed in the perpetration of a fel¬ 
ony when It IS committed by accused while he is 
engaged in the performance of any act recjuircd for 
the full execution of such felony A murder may 
he committed in the perpetration of a felony, al¬ 
though n does not take place until after the felony 
itself has been technically completed, if the homi¬ 
cide IS committed within the res gcst<e of the fel¬ 
ony The crime or attempted crime is a fact, to 


At common law 

Mo—Slatf* V Lindbcy, 62 S W 2d 420, 
33J Mo 139 

ITot malice under all circumstances 

The intenlioricil doinff of an unlaw¬ 
ful act in such manner and under 
such < n ( urnstant es lh»il the death of 
a human beinK' ma^ remilt therefrom 
does not under all < ii c umstan< es < on- 
Htituti main e—Simmons v State, 
Tex . 19 S W 2d 4 4 
68 . Wis—Hoffman v State, 69 N VV 
68S. 88 Wis IhO—I'liemlinp- v 

State, 1 N\V 278. 16 Wis 51G 
29 CJ p 1122 note 30 
Break In chain of events 

Kor ti homicide t oinmitted In per- 
pflration or attempt<‘d perpetration 
of anv of the felonies enumerated hv 
statute to be “minder in first de¬ 
cree,” there mu‘^t have been no break 
in chain of events and homicidal act 
mubt hav(' been connected with ini¬ 
tial main lously motivated offense — 
rommonwe.ilth v Kelly, 4 A 2d 805, 
333 Pa 280 

Fact of death Insufficient 

Fact lliat victim ot it( klessnesa of 
one unbiwfullv t.ikinK car mmht be 
alive if cai had not been taken was 
insullicnnt to constitute homicide 
niuider--Slate v l^iebold, 277 394, 

l.'')2 Wa^h 68 
Probable consequence 

“Tersely put, death must have been 
the piobable <onseciuen(e of the un¬ 
lawful .let”—State v OphcT, ISS A 
267, 8 WWHair, Del, 93 

67. NY—People v Ellint;, 16 NE 
2d 601, 289 NY ‘419, r'vttsinft Pt‘o- 
ple v Pender 37 NTS 2d 227, 264 
App 1 )iv 977 

Pa —(’’ommonwealth v Kellv% 4 A 2d 
80.6 333 J'a 280 

Wash State v Diebold, 277 3’ 394, 

162 AVash 68 

68 . 1—Slate v Opher, 188 A 2.67 
8 \V W Han 93 

Wash— suite v Diebold, 277 P. 394, 
3 52 Wash 68. 


Wis—Ilollm.an V State, 59 N W 588, 
88 Wis 166 

69. AVash—State v Anderson, 116 
P2d 34 6. 10 Wash 2d 167 

Incident 

‘Murder In the perpetration of a 
burt^larv’* is a murder icsultintj a.s 
an incident to the Iruiplaiy, and as¬ 
sociated with the burt^lai V as one of 
its hazards—State v Hurzette, 222 
NAA" 394. 208 Iowa 818 
Maklngr away with plunder 

'Phe (ommon-law rule is that, after 
the < omrriission of a felony, if the 
criminal, in attempting to make* 
away with his plunder, incidentalIv 
commits a homidch*, he is puiltv of 
murder—State v Poluncat, Mo, 270 
S \V 606 

Movingr mash 

J >c'ft ndant was cnnafti d in fur¬ 
therance o1 T)ro( css ol in.inufac tur e 
c»f intoxicat jiiK liquor in movinK 
mash troin onc' pla<‘( to another, and 
a homicide committed as an im idenl 
of su( h mc»v inn constituted murder 
Siate v Ilolumtt, Mo, 270 SW 
(. 01 ,, (,98. citinn Corpus Juris. 

70 Mo — State v Adams, 98 SW 2d 
032, 330 Mo 920, 108 ADH 8 58— 
St.ate \ Ikitson, 96 S AV 2d 384, 100 
330 Mo 298, cjuotinK Corpus Juris. 
N I —.State \ Hauptmann, 180 A 
800, 820 11,6 N T L.iw 412, quoting 

Corpus Juris, and certiorari d< nieci 
Hauptmann v St.atf of New Jer¬ 
sey 56 S Ct 310, 200 U S 049, 80 
1. JOd 161 

P.i—t‘<>mmoii\veallh v Podnrr 10 
I’aDist 000, 34 Pa Co 401, 21 York 
l.enRcc 118 
2 0 CJ p 1107 note 59 

Burgrlary 

AVluie accusid Inoke lock and sent 
aciomplict into schoolhouse to steal 
oil stovi, accused, shooting deceased, 
resistiiiK burglary, was at time of 
killing engaged in “perpetration of 
burglary*’—State v Hurzetle, 222 N 
W 394, 208 Iowa 818 


Purpose of concealment 

Fact th it killiTH followed rape in 
point of time would not make crimes 
independent ol each otlier, as regards 
question whether murder was com¬ 
mitted in perpetration of rajie, w^hcie 
circumstance's jiermit inference th.it 
killing was done soon after rape ar'd 
for purpose of concealing t.i])c - 
Commonw^ealth v Osman, ISS NE 
226, 281 Mass 421 

Bobbery 

(!) If the killing occurred in the 
I>crpf Iration of thc' roblx'iy wh«1ht>r 
before or after tiic tact, it was all 
p.xrt of the' robbery and incicbntal 
to it, and constituted murder in the 
first degree—('orrinionw calth v Law- 
reric'e, 127 A 466, 282 Pa 128 

(2) Rnbbtrv is not c onlinc'd to a 
fixed locus but is Ircciucntlv spi t acJ 
over consiclorabb clislame and \ ar \ 
mg i>(iu)cls of time The tscM])e of 
tbf robin is willi the locit bv iiu tins 
of arm*-, ne(<ssaril\ is a*^ important 
to thc execution of the pJ.in as gam¬ 
ing j)()ssc ssion of the ptop»rt\ — 
lOople V Doss, 200 P 881 2JI) Cal 
245 

(3) To end an attempted robberv, 
vvlieit the robbirs lein.iinccj in 1 1 et- 
dorti and possessed of a dtadP \\cai»- 
on at the jilai f of the atlcnijitcsJ lol)- 
bciy until a fatal shooting took 
pi.ICC', there' must have' been at bast 
an .ip])i t ci.nble interval be't\^ e e n thc 
alleged ter in mat ion .and the falsi 
shooting, a dc'ltic bine lit tiorn the e'u- 
tcrprisc' before the shooting liad i)P- 
c'omc' so probable' that it could not 
reason,ibly be .stayc^d, .and such notice* 
e)i dctlnile act of clc'tac hirie nt that 
other principals in tin attempted 
crime had opportunity also to ab.in- 
don it 

Mass—Commonwealth v Green, 20 

NE2d 417, 302 Mass .647 
I N J —State V Mule, 177 A. 125, 114 
I N J Law 3S4. 
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be looked at objectively, and its beginning and end 
are marked by what is done, rather than by what 
IS thought Where the killing occurs after the 
felony has been completed and after the criminals 
have left the premises or are atlemjiting to escajie, 
the homicide, according to some authorities, is not 
committed in the perpetration of the felony,*^2 
as to this there is authority to tin contrary 

Under a statute making a killing murder when 
])crpetrated by a person engaged in the commission 
of, or 111 an attemiit to commit, or in '‘withdrawing 


from the scene of,” a felony, there is no exact 
measure of the lapse of time or of the distance 
which accused must travel from the scene of the 
crime before it will be said that he is not with¬ 
drawing theiefrom, and each case must depend on 
Its own facts and circumstances In a sense, a 
criminal has withdrawn from the scene of a fel¬ 
ony if, after committing a crime, he keeps traveling 
in an attempt to escape, up to any conceivable dis¬ 
tance, and in any direction, but such a “withdraw^al” 
IS not that contemplated by the statute Under 


(1) Th( mfro putting awiv of tlu' 
weapons, on Or approach of othfrs, 
and iinnif dial cly rediiiwinp: Oiein does 
not coii’-tilutt a break in the chain 
of events—ronimonwealth v Less- 
ner, 118 A 24, 274 I’a 108 

(5) It IS ininiaietial ttiat accus<d 
fir«d the- shot to escape violence at 
the hands o1 the rcsistinp: vntirn and 
not to aid 111 ttie consummation of 
the plnnn(*d Tc>bh<TV, as this does not 
(onstilute an abandonrm nt of ttu* 
ciimmal design—yiate v Mule, su¬ 
pra 

(0) Wliih anvtlunR lem.uns to bc> 
don^ ])\ the lolduis to s( ( urc com¬ 
plete (ontiol o\ ei the pioiieutN tak¬ 
en, th» H)l)l)erN IS imom]>I‘t‘ —Stale 
V IMct’ai Lli>, bo 1’2d bOJ, lOh Or 
l')b 

(7) A hornie ide' eommitted vhile 
fh cing- frcun a n)l)l)<iv with the fruits 
ttnrecif IS committed while commit- 
tinj, 1 obhe r v 

(\il—I’e opU V Itoss, 2‘K) T bSl 210 
Cal 2 If. ]\ople v Dowell, 2(.G 1’ 
S()7, ccilueriii dismissed Dowell v 
I’eople ot State ol Caliloinia, 4 0 S 
Ct 7. 278 U S 660. 7 { D Oal 568— 
People V Cahalteio, 87 1’2d 364, 
31 Cal App 2d f»2 

Mo—Stale v Kiip,, 110 S W 2d 322, 
342 Mo 1007—St ite \ Messmo, 30 
S W" 2d 750, 325 Mo 715 
NJ—State \ Cirnbel, 151 A 75G, 
107 N I Daw 22.5 

Ohio—State V Halnj^, 140 Ts K 105, 
106 Ohio SL 151 

Or—State v McCJarthy, 83 J’2d 801, 
J60 Or 196 

(8) ‘ Wheui, ineidenL to a rolebcl^ 
orR' of the rolebc rs kills a third par- 
t> alter the «oods have been taken 
out of the possession of the owner 
(or his astrits), while the lohhcrv is | 
complete so as to render the perpe¬ 
trators liable to conviction loi it, 
ycL the killiiiK hein^ 4one in an at¬ 
tempt to e oncesil the eririR, protect 
the robbers in the possesmon of the^ 
leiot, and facilitate t^'ieir diKht, is so 
rlostly connected with the^ robbery 
as to be a part of the res gestae 
thereof, whR h may he an emanation 
of the act of robbery, and, althoush 
an act e‘onirnittcd eifter the fact ot 
robbery, it atill constitutes part ot 


the res ge>st.ie of that ac^t and is 
muieler eomniilted in the perpetra¬ 
tion of a robin rv within the mean¬ 
ing of our statute and e ons< eiue ritlj 
murder m the* first de'gree " -State v 
Tuicu, 122 A 814 90 N 7 Daw 96 

( 9 ) Que*slion wdiether the killer 
was insid« or outside tlw building in 
whie h the lobheiv was jiei pel rated 
at the time ot firing the latal shot 
was not eonelusive in determining 
whether eu neit the rohbe r v had been 
ahandeuied Pe‘ 0 }>h v U alsh, 186 N 
E 122 262 NY 7 10 

( 10 ) Reibbe 1 \ bad not ended when 
eertaui ol 1 liose leeused se‘<urecl 
rnone N <inel left biiilelmg w h« re other 
<ueusecl aflerwiird killed watehni'in 
m eueJei Ihil the robbery miglit sue- 
t e. d and the parties escape with 
tlu ir loot—Cornmemw e'allb v Flein- 
lein 152 N 1^7 2.80 25 G Mi^s 387 

( 11 ) Other eases see 29 CJ p 
1107 note 59 [bj 

Withdrawing from scene 

Pact that Reused bad left prem¬ 
ises biloie de alli of fireman diei not 
relieve him tieun responsibility on 
theory that liornicnh* was not e om- 
rnitted in perpetration of arson — 
Sl.itf y (JloycT, 5(1 S W 2 d 1019 , HO 
Mo 709 87 A D 11 400 

71 . IM.iss (’’emimemw e*altli v Creen, 
20 -N 10 2 d 417 , 2.02 Mass 547 

72. NY—Pteeple v Meiraii, 158 NE 
35, 216 NY 100 

29 C T )) 1107 note 60 
Attempt to escape detection 

Evidence* that accused, after at- 
tem})ting to r.ipe dete*istd, shot her 
in an attempt to eseajx de'tielion 
and punishment, wemid not authori/e 
etuivKliein of murder in utle'tnpte'd 
perpetration of rape, since the mur¬ 
der was not p.iit eif the atttmple*d 
rape and occurred after atlomple'd 
rape- was at an end—State \ (Jphe't, 
188 A 257 . 8 W W Han , Del , 93 
Person seeking capture 

D, after attempted Imrglarv c'r 
lareenv, consjiiialors had been friglit- 
ened awav from the jilace of the 
erime, had quit their felonious acts 
or attempt and were seeking to 
(seape bv running away on the fuib 
lie stre'ots, the death of a jierson 
seeking to capture them would not 
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be the killing of a human being by a 
person engaged in the commission of 
a feleuiv--re*ople v Collins, 137 NE 
753, 234 NY 35.5 

Securing plunder 

The killing, tei be a felony murder, 
must have oe cut red while the* actor 
or eiiit* or more of his confederate's 
was e'ngaged in see unrig the pluneUr 
or in doing some*thmg immediately 
connected with the underlying crime 
Escape* riiav. under eerrtain unities of 
lime manner and plae e, lie a rnat- 
le'T so immerlistely connected with 
(he crime as to be part of its com¬ 
mission, but w'herc the*ie is rcison- 
Hlde deuiht e>1 a eeimple'te* inter v e*riing 
desistanee* from tbf crime*, as bv the 
ali.uideinment of the* loeit and running 
awav, the subsequent homicide* is 
not murder in the first degree W’lth- 
oul proof of eje‘libe*iation and intent 
-People V Walsh, 186 NE 422. 262 
N i 14(1 

73 Mo—Stale v Adams, 58 S W 2d 
1.32 6 16 3 19 Mo 926, 108 ADR 

83 8 quoting Corpus Juris. 

29 f” T p 1108 note 61 
Attempt to escape 

Testimony showing that the homr- 
e leli was leunmilted while arust*d 
was f itempting tee est ape lioni the* 
s( e ru ol an admitted burglar v justi¬ 
fies n 'eidul of murder m tfie first 
eligi^t, <illh(.ngh the original crime 
bad bt't n compltrted, for aecused is 
1 esi)onsil)lc lor the con.seque nci s fol- 
le.W'ing Tei alter this rub it must 
.il>p(ai Ibat the criminal ae t original¬ 
ly unde r taken liad be en abandoned by 
,i( e us( d’s voluntary act —C'ommon- 
we.ilth y Tail7a. J50 A 649, 300 Pa 
3 75 

74. Wash—State v liyan, 73 P 2d 
73 5 192 Wash 160 

In different Jurisdictions 

Ibidei such a statute the felony 
may be eommitted in one jurisdiction 
and Hr killing may take* place in an¬ 
other, Hr only connection between 
Hum being tht circumstance of ac¬ 
cused’s flight from the place of the 
one to the scene of the other—State 
V Rarton. 105 P 2d 63, 5 Wash 2d 
234 

75. Wash—Stale v Dicbold, 277 P. 
394, 152 Wash 68. 
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such a statute, the felony is not necessarily direct¬ 
ly included as an intetjial part of the murder, but 
IS only incidentally related thereto 

linder a statute iiroviding- that a homicide com¬ 
mitted by accused in frccintj or attcmiitinj^ to free 
himself from arrest or confinement for a certain 
designated oftense shall be punished, a murder com¬ 
mitted in an attempt to escape confinement for such 
offense is within the statute notwithstanding the at¬ 
tempted escape IS quite apart in respect of time and 
place from the commission of the offense 

Attempts In order that a homicide may be com¬ 
mitted in an attempt to jicrpetrate a felony it is 
essential that the acts shall have gone beyond the 
jioint of mcie pieparation to commit the felony 
the attempt to peipetrate the ftlon\ must have been 
actual and not merely constructive,^^ and the killing 
must have occurred in the performance of siuh 
acts as would establish the independent substantive 
crime Where, however, the design of accused to 
commit the crime is clearly shown, slight acts in 
furtherance of the design will constitute an at¬ 
tempt If an attempt to commit a felony has been 


made, it is immaterial that the attempt was not ear¬ 
ned beyond its initial stage^^ qj- abandoned be¬ 
fore Its completion 

§ 22. Particular Facts as Indications of Mal¬ 
ice 

The effect of particular facts as indicating malice 
IS discussed with reference to specific facts infr,i 
23-26 Whether unintentional killings mav con¬ 
stitute murder has been considered supia §§ 20, 21 

Examine Pocket Parts for later cases. 

§ 23. -Fact of Killing 

Malice may be inferred from the fact of an inten¬ 
tional killing without lawful excuse 

In the absence of circumstances serving to mit¬ 
igate, excuse, or justify the act,‘^^ malice is im])Iied 
in every intentional and iiremeditated homicide, un¬ 
lawfully committed,and when the fact of killing 
is shown and the e\idence adduced to establish the 
killing shows neither circumstances of justification 
nor alleviation, malice may be infericd^® This is 


76. Wash—Stale v Larton, 105 P 
2d 02, 5 Wash 2d 2J4 

77 US—(hlmoro v U S, CCA 

Okl, 124 F2d 527 

7a I*a —CS)nnn(>iiwtalth v. Eai^an, 
42 A 374, ISO Pa JO 
Effect of frnstratioxL 

11 afiused vvauld h,ive killed a 
thnd person if h( liad not becMi frus- 
tialid li\ the pieseiuc and inter- 
feierne of debased, if his act h.id 
pent to the extent of pUu inn It in 
his power to eorrnnit the oftense un¬ 
less inltirnpted, and nolhinj; hut 
such mien uption prcvtnttd the pres¬ 
ent commission of lh(> olfensi , his 
conduct w'onl suflli m ntlv Ix^ond 
mere preparilion so us to constitute 
an atlcnipt to (onimit tlie curie of 
murder-- People v Sohu skoda, 131) 
NK 558 2 55 NY 4 11 

To steal froon warehouse 

VVlieit the allet<-d attempt of ac¬ 
cused and others to steal fiorn a 
warehouse w'a.s « ithe'r abandoned 
atte'r ariival thereat, or frustrate-d 
by a dilhculty with .1 watchman 
whom the'v kille'd and lor whieh act 
accused was charpe'd with murde>r 
in commission ol or attempt to com¬ 
mit a felony, the hniruT ot a haTRe> 
and proecL'dins thereon to a place 
near the war» house would not fonsti- 
lute an attt>mpt, tail, it ae ( use d re- 
connoitered the warehouse to de¬ 
termine means of stealing therefrom, 
an attempt mif^ht he found, hut, if 
he trie‘d doois fiemi euTie>siL\ or then 
abandoned his imrpose belore the* en¬ 
counter with the watchman oceuired, 


there was no attempt—People v 
Collins, 137 NE 753, 231 NY 355 

Absence of groods sought to be stol. 
eu 

In piosc'cution for murder com¬ 
mitted 111 attempt to peipetrate 10 b- 
beiv' of wiiisK-\, whotbc'i tlie-re was 
whisk>, as l)elie‘\ed by re>bhe‘rs, is 
immaterial—Commonwealth v Crow, 
154 A 281 303 Pa 01 

79 P.i —Kelly v Conimemwevilth, 1 
Cir int 181 

20 C ) pi I OS note 63 

80. Pa —Kelly v Commonwealth, 

supra -Commonwe.ilth v Hanlon, 
3 I’lew'sl 161, 8 I’hila 401. 4J3 

81. Preparatory acts 

(1) One* J.italP shooting bank 
janitor alter obtaining riele* in )iis 
automobile, securing his bank ke*\ 
by exhibiting gun, and geimg from 
autorruibilc' into park feu jrurpose ol 
tying him up, juirsu.int to pi.in to 
rob bank, was guilty of murdei in 
first de*grcc in attempt to pe^rpe trule 
robbery, although killer had not en- 
terc’d hank at time* of sheueting, and 
the* place of murde*r was far 1 e- 
nieiyed lTe>m liank—Peojili v Pe*rrv, 
‘)4 I'2d 55'), 4 Cal 2d 387. 12 1 AEU 
1123 

(2) (‘conduct of acc use*d in ap¬ 
proaching theatc'r tie k» I ofTic e and 
pulling out pisicrl wlileh was dis- 
chaiged as he* was putting it up in 
cage* was “.itle*rript to perpetrate* rol)- 
bery,” so that homicide pe*rpetraLed 
111 conneetion therewith, whether in¬ 
tended or not, was murder in the 
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first degree—People* v Andeison, 37 
1' 2d 67, 1 Cal App 2(1 687 

82. NH - State v Hr c'e nle* if, 54 A 
38, 71 N }l 606 

83. Cal --T'c'ople v King, 00 I* 2d 
291. 13 r,i\ 2d .521 

l*a—Ce>mmonwe ilth v Eig.aTi, 4 2 A 
374. 100 ]*a 10 

In New York, if one atlcnirrts to 
( eimmit a fe*Jonv and then abandons 
hi-, purpose the attempt h.is ended, 
and a homicide committed afte*r sue h 
abandonnu'tit is neit murder in the 
first degie*e* as being committed in 
an atti*mr)t to commit a felony — 
People V Collins, 137 NE 753, 234 
N Y 555 

84. Ma'-s—Comrnonwe Tlth v liedro- 
sian 112 NE 778, 247 Mass 573 

29 C J p 1092 note's 9, JO 

85. Cal —T’eople v Wells, 76 2d 

l'>3, 10 Cal 2d 610 —J*e ople v He»ov- 
er, 2 90 J‘ 49 5 107 Cal App 635 

Mass--(’eimmonw e*al1 h v JJeclrosian, 
142 NE 778 247 Mass 573 
29 C J p 3 091 note 8 

86 . C^al—l*pople v Cardoza App 

13 4 I' 2d 877—People v Koss, 93 1’ 
2d 1019, 34 Cal App 2d 574—r‘e*o- 

ple V Coph‘y, 89 P 2d 160, 32 Cal 
App 2d 74 

Conn—State v Siniborski, 3 82 A 
221, 120 Conn 624 —State v 3)i 
Jiatlista, 148 A 664, 110 (^onn 519 
—State V Feltovic, 14 7 A 801, 110 
Conn 303 

DC—Ihshop V IT S, 107 F 2d 297, 
71 App DC 132 

Ga—Wilson v State, 10 S E 2d 861, 
190 Ga 824—Gieenway v. Stale, 1 
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especially true in the case of an intentional homi¬ 
cide committed in the perpetration of, or attempt to, 
perpetrate some other felony, such as burgliry®^ qj- 
robbery ^8 The intent to kill need not precede the 
act by any particular length of time 

On the other hand a mere intention to kill docs 
not necessarily raise the inference of malice and, 
unless the killing is shown to have been intention¬ 
al, unlawful, and deliberate,the inference of mal¬ 
ice arising from the fact of the homicide may be 
overcome by evidence of alleviation or justifica¬ 


tion If in addition to the fact of killing, the at¬ 
tendant circumstances arc shown in evidence, wheth¬ 
er on the part of the prosecution or accused, the 
character of the killing is to be determined by con¬ 
sidering them, and it is then not a matter for pre¬ 
sumption which operates in the absence of explan¬ 
atory evidence, but for determination from the cir¬ 
cumstances shown in evidence,an(1 by statute, it 
IS sometimes required that there shall be some oth¬ 
er evidence of malice than the mere proof of kill¬ 
ing in order to prove murder in certain specified 


SE2d 217, 59 Ca App 461—Gri‘fr 

V State 125 SE 52. 159 Ga 85— 
llcnttrow V State, 51 S E 59(i, 12J 
Ga 519 

lovva—Slate v Eeib, 201 NW 29, 
198 Iowa 1215 

Miss—raild V State, 112 So 177, 
1 17 Miss 171 

Mo Ex parte Johnson 280 SW 702 
N(]» -Chadik \ State 294 N VV 284. 
128 N.'h 620 

K J Sl/it( V MariRino, 156 A 420, 
108 IS ] Eiw 175 

Nr—State* V Utlev 25 S E 2d J95, 
1 >*> N t" no—Stat» V Wjshon 1,5] 
SE 295. 198 NC 7<.2—Stil( v 
AN'iIlJairi^, IIC SE 570, 185 NC 
04 1 

Pa—ronimonw faith v (Inrrirn 5 Pa 
Thst A ro 2S7 

Tex Ia»pi/ V State 17 S \\ 2(1 807 
112 T< \ rr 517—Posos v State 
271 SVV 902 ]()() Ti\rr 54- 

SirnF)son v St.ite, 269 S \V 797, 99 
Tt\(''T 40(. 

Va - lUacPhiw v rolTllT^()n\^ ealth, 4 
SE2d 752 174 Va 291—Moshy > 

(\)riiinonH (alth 190 SE 152, 1(*8 
Va (»8S—Xdanis \ Col^mon^\ ( altli 
178 SE 29. 162 Va 105 1—IMlIaTd 

V romrnonw eall h 159 SE 222 150 

Va 98(1—Stott \ Cominonwt alth 
1 29 S E 560 14 5 Va 51 0—\Va 1 h n 

V rominoii\v (alth 114 SE 78(», 151 
Va 772 

29 r J p 1098 note 74 

As constltutlncr murder 

Tht tat 1 111 il at t used shot rlf- 

t east d lhtt)iif^h the window witht)ut 
warning while dt (aased was sitting 
in his home at nifthl W'ntins a letter, 
if nnexplnint>d, would ho niuider - 
Powlin V Statf, 24S S \V 296, 9 5 Tex 
("T 452 

Deadly nee of weapon 

Maine afort thought is e\ idt nt ed 
h\ the deadly rnannei In w'hich the 
weapt)n was used and in the results 
whith It at complisht'd—State v 
Matheson, 261 N W 7S7, 220 Iowa 
122 

Felonious homicide 

A charge that all homu ide is 
presumed to be maliclous is errone¬ 
ous, because the presumption of mai¬ 
lt e arises only in tht ease of feloni¬ 
ous homicide—Commonwealth v 
Kluska, 3 A 2d 398 333 Pa, 65 


Murder with malice 

If accused shot dcct ast d without 
any t aust* othti than a xerbal provo- 
talion, It would ht fin unjuslifu d kill¬ 
ing and would he ‘‘murder with mal- 
i<(” unless thert existed “adfiiuate 
(Must ”—Berr\ \ Statf*, 157 S W 2d 
050. 1 12 TixtV 67 
Neerlect to furnish medical aid 

W ht r t shooting was inltntional, 
at t used would havt ht en guill\ t*f 
rnurdtr oi voluntarv manslaughter it 
shooting was unlawful irnspeiti\e 
of his rn gleet to luinish attt*ntittn 
or mtdital aid or his rtfusal to pt r- 
nut others to do so King v Ctim- 
mtmwt.iUh, 118 S "W 2d 104 1, 285 Kv 
654 

Statutes construed 

(1) Tht tlltct of cl statute, whn h 
pio\idts th it on a trial lor murder, 
the t timnii*^Sion of htimit idt b\ ae- 
f use tl bt ing jiiovtd burdt n of prt>\- 
ing th( e 11 « umslant • s of mitigation 
or tbo*-t tfial }ustil\ or ext ust it is 
on aetus<el, unle s^ iht proeif on tin 
part ot the proseciilion t<‘rids to 
show tb<it the triiiie < ommitled only 
amounts to rnanvla ughter, oi that 
aet list d was lustifo'd tu txeustd, is 
lo rtli«\t tlu pitisetulion in cas(*s 
t»f muielti ciltjiK ol tht burden of 
pioviiig maliie and willful intent' 
Tttjplt V Eampaiiella, 116 I’2d 032, 
to (’aIApp2el 697 

(2) Wealds 'proof in th» case,” as 
ust d in statute crtaling presumption 
of malice fiom pi ot)t of borriit itlt* 
mtari prt>t»t on part ot proset ution - 
Slatt A (\>p< nbargtr, 16 1’2d 48 5, 
.52 Idilio 441 

To avoid arrest 

Where .a.« t use*d shot ofTlrer to avoid 
being arrested with revolver on his 
person sut h telonious killing would 
bt luesumed rnalit lous —Common¬ 
wealth V Scott. 130 A 317, 284 V.x 
159 

87 Mo- State v Miller, 13 S V\ 

8 52, 1051 14 SW 311, 100 Mo 6(>6 

NY—Dolan v I’eople, 04 NY 4 8.5 
alTirrnirig 6 Hun 49 5 
Unintentional killing in tommission 
of other tiime see supra 5} 21 

88 . Pa—Commonwealth v Major, 17 
A 741, 198 Pa 290, 82 Am S R 803 
29 C J p 1092 noU 13 
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89. Miss—King v St.ate, 21 So 235, 
74 Miss 576 
29 UJ p 1092 note 11 
In course of attack 

One who in course of attack on an- 
olh(*r committed homi(id<* is guilty 
of murdt ‘1 although homicide may 
not have been origin.illy contt mplat- 
rd—Boggs V (Commonwealth, 149 S 
E 11.5 15 5 Va 828 

90 Ill I’eoplt V Motuzaa, 185 NE 

014, 252 111 511- 

29 (’J p J092 note IS 

91 Presumption is conclusive where 
k'llnig IS shown to have been inlen- 
tional, unlaw iul and deliberate-— 
.stair V ('ovtll 222 I* 628, 113 Or 
251 

92 Gi- Millei V Statf, 191 SE 
115 181 Ga 526 

Vti \\ illiamson v rommonw(‘aUb, 
22 S E 2d 2M 180 Va 277—Thom¬ 
ason V Comrrionw I alth 17 S E 2d 
,171 178 Va 489—Hannah v Com¬ 
monwealth. 149 SE 419. 153 Va 
863 

Jusiiiidble honiK ide .see infra §§ 97- 

1 ,8 

Vtilunlary mansbiughti r sec mil a 
4(1 54 

Evidence showing mitigation 

Where cvidcin L proving tlu* kill¬ 
ing also f>hows mitigilun', im jut- 
sumpLiun ol malice w'lll follow Iroin 
the killing—Roberts v .stale 5 SE 
2d 110 189 Ga 36 
Provocation 

(1) The presumption does not 
arise where there is prov tun lion 
wiiuh is more than “vt r > slight”— 
Blown V Commonwealth, 122 SE 
421 laS Va 807 

(2) Aifordinglv where accused, 

dec e.iseil and two others had been 

rrigagtd in a 1ri(*ndlv eraj) game, and 
the killing resulted after deceased 
had seized rnone\ won by accused 
and struck him ovfi the head with a 
bottle, there was more than very 
slight provo( ation, so that a pre¬ 
sumption ol malue from tin* fact of 
killing did not arise—Biowm v 
c'ommonwealth, supra 

93 Neb—Davis v State, 13 5 NW 

106, 90 Neb 261 

29 CJ p 1099 note 75. 
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degrees Malice will not be presumed where the 
proof of the homicide is derived solely through an 
admission of «iccused, which also presents matters 
of e\culiJation 

§ 24. - Circumstances of Cruelty or Bru¬ 

tality 

Circumstances of cruelty or brutality may raise an 
inference of malice 


The fact that cruelty or brutality was manifested 
in the killing will raise an inference of malice 

§ 25. - Use of Deadly Weapon 

Malice may be presumed from the intentional use 
of a deadly weapon in a deadly and dangerous manner. 

In the absence of circunislances disiiroving mal¬ 
ice,malice may be iircsumed from the iiiteiilion- 
al use of a deadly weapon in a deadly and danger¬ 
ous manner The use of a deadly weapon is not 


94. Or—Goodall v Stale, 1 Or J33. 

8 \mr) 396 

95. Ga—Miller v State 191 SM 
Ilf), 181 Ga 336—13rown v Stall, 
I'Jl SE 108, 184 Ga 305 

96. US—Evans V U S , U U A Kun , 

123 F" 2d 461, 466, citing Corpus 

Juris, and tonfoiming to mandate 
61 set 5t8, 312 US 651. E Ed 
1102, vaiatinR C A , 113 E 2d 935, 
certiorari Rr.^ntfd 61 S Ct 69, ill 
US 635 85 E Ed 4 04 

Colo—Townsend v I'eople 111 U 2d 
23 6, 107 <\>lo 258 

Pa—(■’omnionwi allh v Arnold, 140 
A 898, 292 Ta 210 
29 CJ p 1099 noU 77 
Character of assault 

In proscdilion tor as.sault to mur- 
df3r, malKe may hi' infer nd from 
character of assault - Kirkland v 
Stale, 108 So 262, 21 AlaApp 348 
When person entered into combat 
with another, intending no more seri¬ 
ous injury than an ordinar\ batterv 
and no weapon was> used, and death 
ensued, if fon e used was txctshivt, 
and assault brutal, malut* may In 
inferred — Diamond v Statt, 123 So 
.5.). 219 Ala 674 

97. Ma—Meliowell v State 191 So 

891, 2 18 \la 482—Simpson v State, 
App , 1.1 So Jd 117—EeiRUson v 

Slate, 105 So 4.15, 21 Ala App 116 

9& US—Vactaro v (\)11 mi DC 
Md , 3S E 2d 862, modilud on olhtr 
Kiounds, U (” A , Collier v Vac car o, 
51 E 2d 17 

Ala --Mf Dow'^ 11 V Stale, 19i So 891, 

2 18 \la 482—Oliver \ Stale 175 j 
So 305 2 54 Ma -4 60—(^)()le\ v 
State 171 So 725, 233 \la 107— 
Davis V Slate, 107 So 7 17 211 Ain 
273— Dixon v Stale 29 So bJ 1 12S 
Ala 5i—Thorn IS v i^l.ite, App, 9 
So 2d 150—\iistin v Stall, App 1 
So 2d 4 12, (ertioiaii ileiiied 1 So 2d 
4 14, 242 Ala 19 Coates v State. 
199 So 830, 20 Al.i App 616— 

Crravb V Slate, l8o So 191, 28 .\l<i 
Ain> —Thomas v State, 181 So 
4S2, 28 Ma Ajrp 371- -Corbin v 

SHti. 98 So 112, 19 AlaApp 139 
certiorari denied Ex parte Corbin, 
98 So 111, 210 Ala 369 —Snuth v 
Slate, 92 So 93, 18 Ma App 318 
Ark—Uianrlett v State, 156 S W 2d 
226, 202 Ark 11G5 -I’ort Inn \ 

State, 120 S W 2d 700, 196 Aik 


1039—Rhine v State 42 S W 2d 8, 
18 1 Ark 220—Ereernan v State, 
298 S \V 333. 174 Ark 1035— 

TownsciuJ V Stall 298 S VV 3 174 

Ark 1180—Tatum v Slate, 288 S 
W 904, 172 Ark 244—Stepp v 

Stale, 282 S VV 681, 170 Ark 1061 — 
Sulitvan V State 258 S \V 980 16 1 
Vrk 353—Fields v State. 241 S 
VV 901. 154 Ark 188 
t^al—I’eople v liuttertield, 105 I* 2d 
62 8, 4 0 Cal App 2d 725 
(\>nn —State v FVltovie, 147 A 801, 
no (^>nn 303 

Del —Stat(‘ V (Erlvano, 154 A 461, 4 
W'WIIarr 109 

Ga-VVims v State, 4 S E 2d 418 60 
Ga \pp 551 — Jones v State, 198 
S E ,) 6 I, i> 8 G a A p p 373 
Ind—Mosier v Stati. 40 N F3 2d 698 
— Thtts V SMte 23 N E 2d 671, 216 
Ind 168--Everett \ State, 195 N 
E 77, 208 Ind 145—Perkins v 

Slate. 191 NE 156 207 Tnd 119— 
Elovd V Stale, 189 NE 106 206 

Ind 359--I.andreth v Stab, 171 
NE 192. 201 Ind 691. 72 AER 
891—Tavlor V Slate 167 NF3 133, 
201 ]nd 241—MeCutiheon v State 
155 NE 5t4 199 Ind 217 

Iowa—State v TIein7 275 N W 10, 
221 Iowa 1211 114 AER 959— 

State V John'iori. 267 NW 91 2»1 

Iowa 8—St lie v Johnsirn, 26 1 N 
VV'’ 596 221 Iowa 8—State v Ri^rlo- 
vith 263 N VV 853 220 Iowa 12 n 8- 
St lie v 13rt w I r 254 N \V 8 54 21 8 

l(»wa 1287 ,St lie v Taib 201 N 

W 29 198 Iowa 1515—Stall v 

IJurfis, 198 N \\ 82 198 Iowa 1156 

Ky—Shepherd v Commonwealth, 3 3 
S VV" 2d 4 2 56 K\ 290 Patton v 

(V)Tnmonwealth 52 S VV" 2d 405, 2 55 
K\ 815 — E»rRU«^on V Conimori- 
wialLh 5 S VV 2il S97 899, 22 4 Kv 

151, citiriB Corpus Juris. 

Mieh—T’eor>]t \ Sl.ilknwiez, 225 N 
VV" 510. 2 17 Mull 260 
Miss—T>uri V Slfitt 168 So 65 175 
Miss 797 -Talbiit v Sl.ite 159 
So 519 172 Miss 213 — VV"riRht v 

Stall, 159 So 869 1 62 Miss 191 — 

I3« limit v Slab, 120 Str 837, 152 
Miss 728—III) I nits \ State 118 So 
4 51 151 Miss 702—Kirk v Stale 

117 So 525, 151 Miss 22.5—.lohnsori 
\ State 105 So 712, 110 Miss 889 
Mo—State v Ri< hmond, 12 S VV 2d 
34, 321 Mo 662 

V M —Torres v State, 43 P 2d 929, 

874 


39 NM 191—State v Gilbert, 24 
P 2d 280. 37 NM 135 
NC—Slate v Burr a Re, 25 S E Jd 593, 
223 NC 129—Slate v lUlt>, 25 S 
E 2d 195, 22 5 NC j9—State v Dcb- 
nam. 22 S E 2d 562 222 N 266— 

Slate V Hammonds, 5 S E 2d 439, 
216 N C’ 67—State v Bright 2 S 
E 2d 541, 215 NC 537—State v 

Hawkins 199 SE 281 211 NC 326 
—State V Pavne. 197 SE 57 5, 213 
NC 719—State v Terrell, 193 S 
E 161 212 NC 145—State v Ca- 

Rle 182 SE 697, 209 NC 114— 

State V BittiriRs, 17.5 SE 299, 206 
N C 798—State v Keaton 175 S Jd 
296, 206 NC 682—Stale v Wall, 

172 Sid 216, 205 NC 659—State v 
Bailey, 171 SE 81, 205 NC 255 - 
Stile V F>rrell 16 J SE 563 202 

NC 475—Stale v Milbr, 119 SE 
590, 1 97 N 44.5-™Slale v Trott, 

150 S F: 627, 190 NC 674 42 V L 

R 1114—State v Stei k, 130 S FI 
308, 190 NC 506—Statt v Robin¬ 
son 125 SE 617, 188 NC 781 — 

State V Johnson 115 SE 617, 184 
NC 6 17—State v Benson 111 SE 
869 183 N 795—St.iti' v Pasour, 

111 SE 779, IS 5 NM’ 793 
Pa—I’oininonwe.i 11 h v Eolt/, 5 Pa 
l>isl \ Co 559 

S (’ Stab \ Edwards, 10 S E 2d 587, 
191 SC 110 

VV Va—.State v Gunter 17 S E 2d 
46 12 5 VV'\"a 569 -Slit* v Bowlis, 
185 SE 203 117 WVi 217- State 

V ShiUon, 178 SE 6 53 116 W Vo. 
7 5 

29 (’J p 1099 note 78 
A'’.iiislauRbti r sei mtra § 56 
Murdir in seeond di Rri t si e infra S 
35 b 

Pi I suinpt inns and burden of proof as 
to diRiii o1 otleiisi see infra t) 
199 

“Idvirv jurson is presuim d to in¬ 
tend the ri.iluial and probable < on- 
sKim n< f's of his own net, and the use 
1)1 n dariRi roils wisiroii resulLins in 
a horoK ide, b> ont hivinp, nri riRht 
to Use th(‘ weipori and in the ab- 
seni e of mitiRalniR fails wdien he 
did use It, is alv\«rvs iiRariJid as (*v- 
idonie of the existenee oi main e 
afoi ethouRht ”—EiRRins v U S, 297 
E SSI, 885 51 App DC .302 

AerivluBt vital part of body 

The interition.il unlaw ful, and fa- 
I lal use of a deadly weapon against 
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conclusive as to malice,*^® and the inference of mal¬ 
ice therefrom may be overcome,^ and it has been 
held that where the facts and circumstances of the 
killmtj are in evidence, the existence of malice must 
be determined as a fact from all the evidence - 
It cannot be affiimcd as a leg:al conclusion that an 
intent to take life is rebutted by the absence of a 
deadly weapon ^ 

C arrymq or po^sesnou of deadly weapon Malice 
IS not imjilied from the fact that one was carryinj^ 
a dangerous weapon for self-defense,^ or even from 


§ 25 

the fact that the weapon was carried in violation 
of law ,** but if it appears that the weapon was 
provided for the purpose of killing another when 
occasion should arise, malice is implied ® 

Character of ivcapon A deadly weapon is one 
which is likely to produce death or great bodily in¬ 
jury from the manner in which it is used,'^ and 
whether a weapon is to be regarded as deadly often 
d<-i)ends more on the manner in which it has been 
used than on its intrinsic character ^ The mere fact 
that an instrument produced death does not estab- 


a vital part of Iho body givf's 
to Ihf" piesumption of fa« t that mal¬ 
ice existed—C’’onimt)nwcalth v Rob¬ 
inson 1")7 V 6S0, .lOB I'a —Coni- 

monv\<‘aUh v Tioup, IGT A 337, 302 
Pa 246 

Intent and purpose to kill may b(‘ 

Inftirrd from tbi‘ d^hlirralt use of a 
deadly \\( spoil in a mcinner (rilculit- 
ed to jUtidiKc death Puts y State, 
23 NT K 2d 67 1 216 Ind 168 

May be murder 

Wherr th* evidence showed that 
blow whu h pTodiKfd death was with 
a d(*adU ^^('^pon iriti ntionalh aimed 
at prison shiin, the honiK id* , if not 
c\* iJs.ibit, may hr. minder —Smith y 
Statr, Ma 11 So 2d 171 
Number of shots 

(1) R<‘pt.it<d firing!: of a r(\olvrr 
w IS sutib K nt to eslaldish a jurnifd- 
itated iiurj^c-e to kill Statr \ Alc- 
Namara. 1S4 A 7‘)7 7'>S 116 NJ 
l^avN 4 37, citini^ Corpus Juris. 

(2) That a< ciiscd killed deicdent 
with dr idly weapon and that theie 
Wfie two sliots flird bv acrustd, 
would suppl\ ptesuni[)tioii of niilnr 
— Ton* s y State, 174 So 640, 17S 
Miss 6 b. 

Shooting* in back 

Ust ot deadly wiajion not in mr- 
essar\ st 11-delense, whertb^ drsitti 
r nsip s, Wtis evidtnif ot m.ihr < 
wtui*. dec « ased was shot in ba _k, 
nolhing (Ise appearing —Jtnnings v 
Pomrnonu ealth 31 S W 2d 622, 23r» 

K\ 331 

Test of criminal Intent in the us* 

of a deully we.it>on is to t»* found, 
not in th* m,inner in wtiich or the 
purpos* lor winch, th*‘ }>r*'\ louh pos- 
s*'-sion of the weapon was ac*iuir*‘d 
but in Its d«dibei ite us* ioi a d*'adl\ 
pui post —lOvins y (’’ommony c alth 
170 sR 7")6 161 Va 332—Puil<\ v 

Comnurnwt alth, 144 S 361, 151 Va 
510 

90. Pa — rominonw^ealth v Foltz, 5 
Pa I list & Co 55t) 

29 CJ p 1101 note 79 

1 , Ala — Smith y Slate, App , 11 So 
2d 466, certiorari denied IJ So 2d 
473 

Ind —Everett v State, 196 N E 77, 
208 Ind 145. 


ULrih - state v Misato Karumai, 126 
P 2d 1017, lOJ Ptah 532 
23 C 1 p 1101 note 80 
Presumption held overcome 
low 1 —State V Porwick, 187 N W 

160 133 Iowa 6 19 
Provocation 

(1) The presumplion of maliee 
from the use t)f a deadly weapon may 
b< rebutt* d by fvid*'n(e of provoca¬ 
tion on the part of de< e‘is<‘d calcu¬ 
lated to engender preat passion or 
ft ar in the mind of tht slaver — 
Stair* V Summers, 188 SE 873, 118 
W Va 118 

(2) Arrordingly, where an affrav 
Is pi ovokerl l»y docc ised, the use of a 
dradl\ weapon b\ accused will not 
give nsr to a ru ^‘“'Un^ption of ‘mal¬ 
ice ”—State V Police, W Va , 13 SK 
2d 221—State v (''assini 163 S E 
7 63, 1 1 2 \V Va 32 

2 Miss —Smith v State 137 So 96 

161 Miss 4 10 

23 r’’ 1 p 1101 note 81 

Before presumption disappears thr 
Tots rrf tht' killing must appear in 
th* (Nideiitr and must chingt thr* 
< h IT i* I * r of th* killing, cithri show¬ 
ing luslitic iLion or ntctssilv —lb n- 
mtt \ State 120 So 837, 152 Miss 
728 

Not fiom use alone 

li lar ts and c ire urnstan* f s of a 
honin id*> app* ir malirt is iriJtirr'cl, 
not from use of a dt idl\ weapon 
cilon*, hut from all of tin laris anrl 
( n cunistatic r s as shown—Eag in v 
SI lit AV\ () 128 P 2d 215 

Testimony by eyewitnesses 

Malice IS nevr‘r implied or pie- 
suiii* fl IS a m.ittfr of law wdiere tht 
( 11 ( urrislanc* s ot tin killing are tes- 
Lifnd to on tin tiial bv t*\ t'wut nt ss- 
es—Kuiivan v State, 216 N W ‘656, 
116 .NlIi 131 

3 Pa—^PommonweaUh v Kluska, 3 

A 2d 308 3 5 3 Pa 65 (b)mmon- 

w^ealth V Guida, 148 A 601, 238 Pa 
370 

Charg’e properly refused 

Charge that, if no deadly weapon 
was used, malice could not be* pie- 
sumed, was properly refused—Kirk¬ 
land V State, 108 So 262, 21 Ala 
App 3 48 


Not necessary 

The Use of a deadly weapon In 
commission of a homicide is not nec¬ 
essary to show murder with mal- 
i< e—ISarnett v State, Tex Cr , 162 S 
\V 2d 411 

4l WVa—Slate v Clark, 41 SE 
204, 51 WVa 457 
29 C J p 1101 note 88 

5. Ga—Alford v State, 33 Ga 303, 
81 Am I> 209 

6. IT S — Thompson v U S . Ark , 16 
S (n 73, 1 56 US 675, 39 L Ed 146 

23 C r p 1101 note 90 

7. Ill —People V Merritt, 12 N E 2d 
7, 367 Til 521 

Kv --Jordan v Commonwealth, 31 S 
VV 2rl 697, 236 Ky 449 
Krj—Stati V Cox, 23 A 2d 565, 128 
N I Tjriw 108—Slate v Jones, 179 
A 3 20, 115 N J Raw 257 
Trx- Willy V State. 171 bVV 223, 
75 Tt‘xCr 440 
23 Cl pi 102 note 92 
De.idlv wc'apon genr*rally see the C T 
S tillr Weapons I? 6, also 68 C J 
p 23 notr 76-p ‘31 nott 5 
In order that inference of malice 
miv arist it must ippear that tht 
v\*‘.ip(»n used was one likely to pio- 
diit * dt'atli 

Ga - J*)rdan v State, 53 S E 331, 121 
Ga 780 

Miss (b.mmonw *’alt h v Fox, 73 
Mass 5 85 

8. Cal P* oi)le y Cook, 102 P 2d 752, 
15 CP 2d 50 7 

Conn Slat* ^ Lit man, 118 A 1)2, 
106 Conn 345 

NC St,It* V Smith, 121 SE 737, 
187 N C 463 

F’a—(buTimonw * tilth v Le Grand, 9 
A 2d 836 536 Pa 611 

T*x--\\alktr V State, 251 SW 236 
3 1 Tr \ Cr 411 
23 (M p 1102 not** 93 
Acid 

In determining the intent of ac- 
cufatd in throwing acid on the face 
of his wife, the ciuestiori is whether 
he kn* w or believed that, if thrown 
on the face, the result would be 
liki*l> to be that of a deadly weapon 
used on a vital part of the body — 
Commonwealth v Kluska, 3 A 2d 398, 
i 333 Pa, 66. 
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lish Its ch.iractcr as a deadly wcaDon,^ although it 
may be evidence thereof Among other instru¬ 
ments which may under the circumstances of their 
use be regarded as deadly weapons may be enumer¬ 
ated slicks and cudgels of various descriptions,^^ 
a black-lack,12 metal bars and rods,12 metallic 
knucks,!"* rocks,bricks,beer glasses,knives, 
scissors,^a hoe,2^> an ax,2i a sledge hammer,22 
a chisel,22 a steel screw dri\er,24 a blacksmith’s 
longs,2f> a fence rail,2<> a hunting rifle,27 a justol or 


revolver used cither for shooting2S or striking,2J> 
and a shotgun used as a club A blow with the 
fist docs not ordinarily imply malice,although 
there may be an inference of malice where such 
an attack has been made on an infant of tender 
yeais or on a peison enfeebled by old age or worn 
out by disease 22 

Intentional z/?c Tn order that an implication of 
malice may arise from the use of a deadly wc.ipon, 


Claw hammer 

Tho <_ ireumstani es under whuh 
claw hammer was ernploveri, (he man- 
nf r in and plac e on which it wa*- usi d 
may justitv findinK Ihnl it \\ris <li id¬ 
ly in chaiactco’—Common wt allh v 
Seott, 127 A 210, 2S1 I*a G18 
liikely to produce assault 

Weapon it, not to be fonsidered 
deadly In cause likely to prodiHf as¬ 
sault in manm r us« d - Studdard v 
State, 11 S W Jd 60, 112 TixCi GG 

9. Ga—Tlenry v State. *13 Ga 441 
Tex—riillnrd v «Lale. JlS S VV I0"J, 
87 Tex Cr IG. 8 A 1. [I 1316 (V.h- 

man v State, 1)0 KW 490, 49 Tev 
Cr 82 

However, it has been held that nn\ 
instiurncnt capable of (.lusin^ death, 
no mattei how innocent its oriK^inal 
purpose, becomesi a deadly weapon 
when used loi purposes of violence 
—Commonwealth v Kluska, 3 A Jd 
398, 33J Pa 6G—(\»mmonwealth v 
I'attf'rson 41 I’a Disl & Co 215, 23 


Erie 

Co 2 

:15 



10 . 

Mo — 

•State 

V St< war 1, 

212 SAA" 

85 

3, 278 

Mo ] 

177—Sl.Mic V 

Boyvks, 

47 

S AA" 

892, 

116 Mo G. 

69 Am S 

R 

598 
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Cal — 

T*eopl( 

!• V (^lok, 

102 r 2d 

7.5: 

2, 15 < 

Cil 2cl 

507 
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A hasehall hat if vi< louslv ushd is 
a dtadlv weajion—Stale v Smith, 121 
S h: 737, 187 NC 409 
Hot per se deadly 

Woodt n stick about two feel lonK 
with whieh at ( used inflitted mortal 
wound was not a *dindl\ weapon” 
p(‘r se—Pope V State', 72 S AV 2d 27S, 
126 Tex(*r 39 5 

12. Pa—Commonwealth v Pasco, 11 
Not thumb Lt J 372, atliimed 2 A 
2d 7 16, 332 Pa 119 

Weapon likely to produce grrlevous 
hodily harm 

NY —IVople V Wafi-ner, 156 N TO 614, 
245 NY 143 

13. Ala—Stillw'ell v State, 19 So 
322 107 Ala 16 

29 C .7 p 1102 note 97 

Heavy metal pipe, ei/^htrcn inches 
lone, IS a d‘‘adp weapon—('ommon- 
wcallh V Pattirson, 11 I’a Dist & 
Co 215, 23 Eilc Co 216 


14 K\ —Martin v CtOTimon wealth 
78 S W 2d 786 257 Kv 591 

15. Ark—Ivillian v Stale. 42 SW 
2d 12. 181 \ik 2 19 
29 CJ p 1102 noU 98 
16 Del—State v Lee. 171 A 195, 
GAVWllan 11 

D ('• —Hopkins V U S, 4 App C 
430 

At higfh speed 

A Toek oi hruk which was thrown 
at oneomiriK truck from an automo¬ 
bile traveling? sev( nlv miles an hour 
was a ‘‘d« adlv weai>on ”—Ptats v 
State. 12 N TO 2d 270, 213 Ind 560 
Not per se deadly 

An mstruintnt eonsistinc: of two 
brlek-bats eementod tc)*;elht>r w-is iu*t 
per se a “deadlv w^eaptm”—Martinez 

V State, 151 S W 2d 817, 142 Te\ ("r 
113 

17. Tex—Gnmn v Stale, Cr . G3 S 
W 818 

18. Ala -“Coates v Slate, 199 So 
830, 29 AKApj) 616 

29 C T p 1102 note 2 

Penknives 

Ala—*rhomas v State, App , 9 So 2cl 
IGO 

lowi—Stite V Pwoan, 97 NW 997, 
122 Tow'o 136 

Focketknlves 

(1) Poc ki tkriivi s, in vuw of the 
m inner of tin ir us* liave 1km n held 
to be dt.idU wm mikuis—W< bb v 
Stat*‘ 14 So 865, 100 Ala 17—29 C 
I p 1102 note 4 

(2) Poc ketkni\* s, however, arc not 
pt r .se deadly weajions—T’re*nch v 
State, DklCr, 118 I’2d 664 

(3) Also, a Texas jackknife is not 
.1 ‘‘di.idly we ipon per se ”—Johnson 

V Slate. 68 S W 2d 202, 125 Tex Cr 
381 

19 Mo—State v Hardy, 8 SW 416 
9 5 Mo 45.5 

20. Mo—State V Pcrimlt, 87 SW 
2d 159 

Not per se deadly 

A hoe Is not per so a "dc'adly weap¬ 
on "—loubert V State, 124 S W 2d 
U.8. lie TtxCr 219 

21. NC—State v Walker, 137 S 16 
429, 193 NC 489 

29 C r p 1102 note 6 

22. Ky—Philpot v Comi^ionwealth, 

876 


6 SW 455, 86 Ky 595—Comrnon- 
wenllh liranham, 8 Hush .387 

23. Kv—Commonwealth V Branham, 
sui)r a 

24. Mo—State v PeltiKlio, 1.34 SW 
508, 212 Mo 235 

25 Ky'—CcuTimonwtallh V Hawkins, 

II Kush 603 

26. Miss—King V' Sl.ile, 21 So 235, 
71 Miss 576 

27. Wash —Stat e v Hedge s, 113 1* 2d 
5 10, 8 Wash 2d 652 

28 Ala —KeiuH'dv v State. 5 So 300, 
.102, 85 Ala 326 

Ark—Fields v Slate, 241 SW 901 
154 Ark 188 

Ky' — \ngel v f^omnionw faith, 158 S 
AV 2d 64 0 289 Ivy 281 
N(^--Slate V Bfiusori, 111 SH 869. 
18 1 N (' 795 

I’a—Coriimonw ealLh V Bryson, 1 20 A 
552, 276 Pa 566 

29 CJ ]) 1102 not< 12 

29. Kv—Ui^gs V Commonw'ealth, 3 1 
SAV 411, 17 Ky L 1015 

30 N C —Slate v .Johnson, 97 S E 
11, 176 N C 722 

31. Colo—]\1( \ndr«\\s v Peo])le 208 
P 486, 71 Colo 512, 21 A L K (.55 
Murphy v I’lople, 13 I’ 528, 9 Colo 
4 35 

Ill—I’eoplf V (^renshaw 131 NE 
576 298 III 412, 15 \LR 671 — 

pK)j>le V Mighell, 98 NK 236, 254 

III 5 1 

Person of small stature 

A mall* IOU& intent li> kill cannot be 
pr« -.limed fioni th*‘ •-ti iking of a full- 
giown ])ers()n on tin head with the 
bare lists by a person of small stat¬ 
ure and mediocre strength, although 
death results unless the assault was 
so vicious, continued cleadly, and bar¬ 
baric, and under sueb c ir c urnt t a tn es, 
that malice ean he implied—State v 
Roush, 120 SE 304, 95 W Va 132 
32 Colo—McAndicws v J’eople, 208 
P 486, 71 (’olo 512 24 ALR 655 
Moss—Commonweailli v Fox, 73 
Mass 585 

Constitute dauETerous weapon 

Accuseds huin^s and llst^, violently 
used to strangle and beat child to 
death, constituted Instruments like¬ 
ly to produce death and dingeious 
weapons—State v Heinz, 275 N W 
10, 223 Iowa 1241, 114 ALR 959 
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it must appear that its use was willful or intention¬ 
al,^^ deliberate,or wanton This, like other 
matters of intent, is to be p^alheied from the cir¬ 
cumstances of the case, such as the fact that ac¬ 
cused had the weapon jiiejjared for usc,^® or that it 
was used in such a manner that the natural, ordina¬ 
ry, and probable result would be to t.ike life On 
the other hand, the fact that accused, in the heat of 
combat, seized a stick or other object which casu¬ 
ally happened to be near at hand, and struck the 
fatal blow with it, not having prejiared any deadly 
instrument, is a circumstance which does not favor 
the implication of malice 

Mavner of use Malice is implied only when the 
homicide has been cnrnmittefl hy the use of a dan 
gcrous weajion or instrument in such a manner as 
naturally and probably to cause death 

Officer No jircsumption of malice arises hy rea¬ 
son of the fact that accused, a jicace officer, was 
armed with a deadly w'^capon,'*^ and, if any malice 
is to be infcired, the inference must he drawn from 
the rnariiu r and cii cumstanccs in which he used 
Ins wcajion'^^ 

Superioi liy of ivcapon If oiu jierson kills an¬ 
other 111 mntiud combat, the supeiionty of the wea¬ 
pon used by the slaver is not a fact from which 
malice is to be inferred 

Under a statute providing that the intent to kill, 
jiistifving a finding oi gmlt of muielcr in the sec¬ 
ond degree, may be iiresnmcd whenever the means 
used is such as would ordinal ilv result in the dcMth 
of the victim, the weapon or means used must ei¬ 
ther possess the ejuality of w^hat is kiiowm as a dead¬ 
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ly weapon without icgard to the manner in which it 
was used or, if it is not such a weapon, the manner 
of Its use must show that there was an evident in¬ 
tention to kill.'^^ 

§ 26. - Administration of Poison 

Malice 18 implied where death was occasioned by 
the intentional administration of poison 

Malice is implied uheie death wms occasioned hy 
the intentional administration of jioison ^4 jf 
jiears that the poison was not administered with 
intent to lake life, but to aid in the perpetration of 
another crime or in order to accomjilish an unlaw¬ 
ful act, it IS no less murder 45 J howTver, it was 
not administered with intent to take life and where 
death as a result w^as so remote a contingency that 
no reasonable person could have taken it into con¬ 
sideration when administering the pensnn and could 
not have conlemiilatcd that death would result 
therefrom, malice will not be implied 46 

§ 27. Presumption of Continuance of Malice 

Where the existence of deliberate malice is once 
ascertained, its continuance down to the killing may 
be presumed, unless there I'S evidence to repel the pre¬ 
sumption 

W'hcrc the tvistcncc of tltlihciatc malice in the 
slayer is once ascertained, its contimiaiice down to 
tlu perpetration of llu meditated act must bt pre¬ 
sumed, unless there is e\i(’ iice to rejicl this pre¬ 
sumption Where a dehbciale purpose to kill or 
do great l)odil> harm is ascertained, and there was 
a coiisecjucnt unlawful act of killing, the jirovoca- 
tioii, whatever it may be, wliieh miniediaiely pre¬ 
ceded the act, is to be throwm out of the case and 


33 N C’—Stnto v lUOinam, 1!2 S E 
2d nG2, 222 N 26(. 

29 r .7 pi 101 nol< N't 

“Tht* test of the < nminal intent m 
th( \ii-t ol A dtadiv wirjpon is to lie 
found, not in tlie manner in v\ tix h, 
or tlx puriiose for which, the irn vj- 
ous possession of the \vc nxm was a<- 
(luiud, hut in Its dclitx rate use foi 
a deadly purpos< "—J*aule> v Com- 
monvvealth 144 SE 261. 262. 151 \a 
r>iO-“-Mc Mui lay v ronimonwealtli, 
129 S E 2.")2, 255 142 Va 49(1—Meal\ 

V (Commonwealth, 115 S K 528, 5 50, 
125 Va 585 

34 Ga—Jordan v State, 52 SE T21 
121 Ga 780 

Ill —Davison v People, 90 Ill 221 
(Jr—State v Atjrarns, 8 J’ 227, 1 1 Oi 
169 

35. Kv —Fit7patrick v Common¬ 
wealth, 53 S W 2d 221, 245 Ky 108 
—Milburn \ (Commonwealth, 3 t? 
W2d 204, 22 5 Ky 188—pcjf,enor v 
Commonwealth, 298 S.W. 376, 221 
K> 175 


Mo“-Stnl< \ DaA'ton, 5S S W 2d 45 1 
n2 Mo 216 

S(c—.Stale \ (Junk. 167 PE 19, 168 
S C' 76 

36 Ind—\<h('\ \ State', 64 Ind 56 
2 9 C 2 p noi note 85 

37. Iowa—Stile v Sullivan 50 N 
W 572, 51 Iowa 142 

29 CJ p 1101 note 86 

Stated conversely, death or preal 
hodilv h'lrm must be the leasonahk 
or prohahli const qu< nee of the act 
in Older to con‘'titute it murder — 
Me \nclitws V Piopli, 20S 1’ 486, 71 
(\)lo 542, 24 ALR 615 

38. Ga—R.i> V State, 15 Ga 223 

39 Colo—Me Andrews \ People, 208 
P 4 86, 71 Colo 54 2, 24 ALR 65 5 

40. W Va—State v Holmes, 23 SE 
2d 61 

41. Va —State v Holmes, supra 

42. Cal —People v Barry, 31 Cal 
357 


43. 1'ox—Slinw \ State, 31 SW 361, 
.5 1 Ttx(cr 4 35 

44. Miih—I’tople \ Austin, 192 N 
W 590, 221 Midi 6 55 

29 C J p 1102 note 16 
Validity of statute 

Slatuti providnn^ that all murder 
which IS jxrjutiated h\ nie.ins oi poi¬ 
son IS muTcli r in llu llrst dej.ree is 
not invalid on the irronnd that ac¬ 
cused IS deprived oi the rit^ht to 
have the |utv ddermine the presence 
or ahseiict of malice, intent to kill, 
(Idihc T it lull, and J)! emeditatlon — 
State V Eloij, 210 N A\ 961, 203 Iowa 
918 

45. Mich—People v Austin, 3 92 N. 
W 590, 221 Mich 6 75 

46 Mich—People V Austin, sui>ra. 

47. Ela—Potsdamer \ State, 17 Ela. 
895 

IS (c—State V Till\, 25 Etc 124— 
State V Johnson, 23 N C 354, 36 
AmD 742. 
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goes for nothing, unless it can be shown that this 
purpose was ahaiKloiied before the act was done,^^ 
and the presumption is that the crime found its 
moving impulse in malice, and not in the passion 
produced by the provocation,but in order to bring 
a case within the princitile that, where one having 
cxj)ress malice towaid another kills him, the killing 
IS referable to the previous malice and not to a 
provocation at the lime of the killing, it is not suffi¬ 
cient to establish a mere grudge or malice in its 
general sense, without showing a particulai and 
definite intent to kill However, theie is author¬ 
ity for the view that the killing will not be presumed 
to have been on the antecedent malice,'^’^ and that 
this IS for the ]ury to determine and it is error for 
the court to state such a jiresumption in its in- 
sti uctioiis Where express m.ilice and a subse¬ 
quent reconciliation followed by fresh provocation 
have been proved, the law will refer the motive of 
the slayer to the recent provocation, and not to the 
antecedent malice, unless the special circumstanc¬ 
es of the case forbid such a presumption So, 
loo, if a person, on unexpectedly meeting his adver¬ 
sary who intercepts bun on his lawful road and in 
his lawful pursuit, accepts a fight which he might 

B DE 

§ 29 . In General 

In some jurisdictions the crime of murder is divided 
into degiees for the purpose of adjusting the punish¬ 
ment in case of aggravating circumstances 


have avoided by passing on, the provocation being 
sudden and unexpected, the law will not presume it 
to be on the old grudge, but on the fresh insult giv¬ 
en by Stopping him on his way In murder an 
intention may be and is often formed simultaneous¬ 
ly with the act, and its existence cannot be adfipted 
as a jiredicate from which an inference can be log¬ 
ically drawn that it existed prior to its manifesta¬ 
tion 

§ 28 . Burden of Overcoming Inference of 
Malice 

The burden of overcoming any inference of malice 
arising in the case rests on accused 

Where the killing is shown to have been of such 
character, or to have taken ])lace under such cir¬ 
cumstances, as to give rise to the presumiition of 
malice, it devolves on accused to i ebut this pre- 
sum])tion,‘^‘^ but the burden is on him only in the 
sense that he must make proof of legal excuse, jus- 
tificalion, or extcnutition or else take the risk of a 
conviction on the prc'sumplion or niterence of mal- 
iL( which has arisen*'*'^ The eMdenci rebutting the 
presumjition may be found in the evidence intro¬ 
duced by the prosecution 

KEPIS 

At common law^^ and under some statutes^*^ mur¬ 
der IS not divided into degrees However, the stat¬ 
utes in many states divide muielei into two or more 


48 . NT — StaU v Tillv, 2r> NC 424 
—State V Johnson, 2.1 N C J')4, 
Am n 74 2 

49 . Mo—State v Stewart, 212 S W 
852. 278 Mo 177 

60. Miss—e''.innon v State, 57 Miss 
147 

61. Ttx—Mte'^ov V State, 25 Tex 
23, 78 Am D 520 

52. I'a-'-Muriav \ Commonwealth, 
70 J*a 211 

53. NC—State v Iloin, 21 SR fi04 
lie NC 1027—State v Haint^well, 
80 N C 460—State v Johnson, 47 N 
r 247, Cl Am D 582 

64. Term—e^opeland v State, 7 
Ilumphr 470 

65. C’al—People* V Arnold, 250 P 
168, 100 Cn] 471 

56 . Ala — (Cooley v Stale, 171 So 
726, 223 Ala 407—Austin v State, 
4 So 2d 442. 20 Ala App 267. cer¬ 
tiorari denied 4 So 2d 44 4 212 Ala 
19 

Cal—People V Wells, 76 P 2d 493, 10 
Cal 2d 610 

Ga— Greer v. State, 126 SE 62. 169 
Ga 86. 


Ind—T.ivlor v State, 167 NE 133, 
201 Ind 241 

Kv —Shepherd v Coinmonwe* i It )i, .33 
S A\ 2d 4, 2 56 K\ 200—Patton v 
Cornmonwe^alth, 32 S W 2d 405, 235 
84,1 

Mont —State \ Ch,i\e/ 281 P 552 85 
Mont 544 

Nl—State* V M ini»ino, 156 A 430, 
lOS N I Eaw 175 

N C Stale* v Huir i^e, 25 S K 2d 30 5. 
223 N C 120 St ite* \ Utle•^ 25 S 
1-: 2d 1 05, 22 5 NC 30—Slate \ Deh- 
nciin 22 S E 2d 562, 222 N C 266— 
St.Jte V Peat hum, 17 S E 2d 671, 
220 N C 5 >1—State \ Ilamniernds, 3 
S E 2d 1VJ. 216 NC 07—State v 
Hr lyhl, 2 S E 2d ,511, 21.5 NC 5^ 
— Stite V Ten ell, 10} SE 161. 212 
\C 115- St.de V Cai,le*, 182 S 10 
607. 200 NC 114- State v Tiedt, 
130 SE 627 100 NC 674, 42 AH 
K 1114 

Va—W^liamson \ Ccunrnon wealth, 
23 S E 2d 240 180 Va. 277—Prown 
V ComTrionwi*alth, 122 SE 421, 118 
Va 807—Wallen v Commonwealth, 
114 SE 786, 134 Va 773 

29 C J p 1101 note 26 

l're'%umptiuns and burden of proof 
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as to ffiade or de'^ree of ofCe*nse s(*e 
infra ^ 190 

57 le»w.J - State v llavdcn, 107 N 
W 020, 131 low'a 1 

20 CJ 1 ) 1103 note 27 

58. Ga—Marcus v State, 99 SE 
61 I, 140 Ga 200 

20 C T pilot note 28 

59. (\al—People v Pealoha, 17 Cal 
380 

Mo—State V Kauffman 73 S W 2d 
217, 335 Mo 611—State v Mooie, 
33 S W 2el 905, 326 Mo 1199 

Wash—Blanton v State, 24 P 439, 1 
Wash 265 

29 C J p 110 ! note 20 

60. U S — U S V Lewis, C C Tex . 

• 111 F 630 

Ill—Peoi)U V HeflV nnan, 143 NE 
41 I, 312 111 66 

La — Stale V C.ipae.i, 151 So 410, 179 
La 462— State v Carricut, 102 So 
08, 157 La 140 

Me—State v Merry, 8 A 2d 142, 1.36 
Me 243 

SC—State* V Kin#*:, 165 SE 409, 158 
S C 251 

29 CJ p 1103 note 30. 
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degrees As a rule these statutes do not change 
the quality of the crime of murder as it was defined 
at common law, hut merely recognize that the crime 
may he more or less atrocious according to condi¬ 
tions and circumstances, and, therefoie, provide 
greater punishment in some cases than in others,®^ 
anQ the degrees do not constitute distinct crimes hut 
arc grades of the same offense 6“^ Ordinarily, min¬ 
der in any of the statutory (kgrees would be mur¬ 
der at common law,C4 and, conversely, to constitute 
murder in any degree malice is a requisite Some 
statutes make an intent to kill an element of mur¬ 
der in all of its degiecs, excey)t, in some cases, of 
particular killings, as in commission of felonies,66 
or broaden the definition to include killings which 
would not be murder at common law 67 

Statutes defining the various degrees of murdei 
have been held to be in pan materia and should be 
read togethci 68 

§ 30. First Degree 

Murder in the first degree usually embraces all the 
elements of murder in lesser degrees and also consists 
of additional elements 

The particular elements which shall constitute 
the crime of murder in the first degree is a matter 


of statutory regulation and will be discussed in de¬ 
tail in the sections immediately following Quite 
generally under the various statutes dividing murder 
into degrees, murder in the first degree embraces all 
the elements and essentials of murder in the sec¬ 
ond degiec, and consists of additional elements 69 
Variances between the degree of offense charged 
and the proof are discussed infra § 177, the sufll- 
cieiicy of proof of the degree of murder, infra § 
328. instructions as to the grade or degree of th( 
offense, infra §§ 389-308, and the rule that accused 
cannot complain that he was convicted of a lower 
degree of the crime than the evidence would have 
warranted is considered infra § 428 

§ 31. - Particular Statutory Provisions 

Under the various statutes defining murder in the 
first degree, there are several general classes of homi¬ 
cides constituting such murder which are, m general, 
willful, deliberate, and premeditated killings, as killing 
by an act greatly dangerous to the lives of others, by 
poison or lying in wait, in the perpetration of felony 
or of enumerated felonies, and by torture 

A provision common to many of the statutes 
which divide riuuder into degrees is the ynovision 
that any willful, diliheiate, and premcclitrited killing 
shall constitute murder in the first degree Sub- 
stantiall> the same description of murdei in the 


€ 1 . Mo—state v Baublits, 27 SW 
2d 16, 324 Mo 11<>9 
Utih—Stale v >\very, 125 I* 2d 803 
102 Utah 33 

Va—T’ufkett v Commonwealth 100 
SM 10 ]f)7 Va SOO—Meiter v 

(’’ornmoTiweolth, 142 SE 3G9, ICO 
Va r>N8 

29 C J p 1103 note 31 
Admission of killinfir 

Accused who admitted killing hrs 
wite, in absence of sf It-clc fc nsc, w is 
^uiltv ol murder in first or srcoiicl 
di^^ret, Ol mansJauKhli r —State ^ 
linker, ir)2 SE 890, 19b KC 029 

Dependent on circnmstojices 

VVbrtbcr crime js murcier in the 
first or second decree dep(‘iid»^ on al- 
tendiiiK ( irc urnwtances State v N.i- 
Mo, 30 S W 2d J2.C Mo 442 

62. Ariz—Sinph V Stair, 2S0 I’ G72, 
35 An/ 4 3 2. 07 A L It 129 
DC Disbop V IJ S, 107 F Jd 297 
71 Api)E(^ 132 

Mont State v Cunn, 300 J' 212, 89 
Mont 4 5; 

RI—Slate V Hathaway, 101 A 366, 
52 111 492 

29 C.J p 1103 note 32 

Deceased’s had character cannot b* 
considiTt d m detrr mining deg-rre ol 
murder—Mc(\arty v Stale, 112 So 
184, 22 AlaApp 62. 


63 Mont .State v Gunn, 300 P 
212. 89 Mont 4 53 

-’9 C I p HIM note 33 

64 Km- llo\ V Slate, 2 Kan 105 

Mo—Stitr V lobnson, 192 S VV 411 

—State V IJobbitt, 111 S \\ 511, 

215 Mo 10 

65 Ala—Evers v State, 129 So 785, 
2 1 Vl.c \pp 55 

Or —Stat< \ Kortin 133 P 2d 252 

i’a —(’ornniornn .Mth v Gibson, 119 A 
1(0, 275 l*a ; ;b 

Ill—S( it<' V Fruiik, 121 A 21b 15 

111 309 

Va—VVilli imson v Commonw « alth 
2; S E 2d 210, ISO Va 277 M. icci 
A Commonwt alth, 112 SE 109, 150 
A a 5b8 

W\a St Ur V Hurst, JlO S E 24S, 
93 AV V.i 222 

29 C.l p 1101 note 35 

66. Ohio—Hawaii v State, 10 Ohio 
St 159 

29 C I p J104 note 36 

67 N 1 —I’ropb' \ Error h, 13 AVend 
159, 27 Am i> 197 

68 Va Tuckr I \ Coriimoriw ca Uh, 

107 SE 251 159 A^l lOhS 

69. Utah — Stale V Kukus 237 1’ 176. 
05 Utah 302 

70 Ala Hawes v State, 7 So 302, 
bS Ala 37 

Iowa- Stale v Phillipb, 92 N W 870, 
118 Iowa 060 
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Kan- State v Estep, 24 P 986, 44 
Kan 572 

Nr‘V- Stair* V AA'onjf Fun, 40 P 95, 
2 2 Nev 136 

K J—3hLus V Stale, 7 A 621, 49 N 
Jl«iw 36 

I’a—(^rmmonweallh v Hawk, 19C A 
5, 128 Pa 417 —Commonwi alt h v 

Dtarolirh, 11 PaDist ^ (’r) Otl— 
Commonwt Tit h \ I’attrrson 41 Pa 
Dist A Co 215, 2 1 Erie Co 215— 
Commonw'oalth v Foil/ 5 I’a Dibt 
4^ (’o 559—(^mimonwr alth v 

Giimm 5 I’aDist A; Co 2^7 -Com- 
monvsr.rlth a Siyrcs, 12 I’hila 5 51 
5 AVkl\ K C 42 1 

\n—Wii^hl V Commonwealth, 75 
V.i 911 

2 9 C .1 i> 11 (11 not e 39 

Malice, piemeditation, and delibera¬ 
tion 

Undti sin h a statute an unliwtul 
killinr t'f a hurnfin bt ms with mailer 
pr ( mi cln it ion and ch'libei at ion is 
muidti in Mil fust dtnrci — St.ile V 
Jhiria^re, 25 S E 2d 19 1, 221 NC 129 
-Stall V Utle\, 25 S E 2d 195, 22 1 
\ C 39 - State v Smith, 20 S E 2d 313 
221 K 278—State v Starnes, 17 S 

E 2d 111* 220 N ('' 184 — St.ile V 

in own, II S 2d 121, 218 KC 4 15— 
Slate \ Hawkins, 199 SE 281, 214 
\ C >20—St lie V IJowser, 199 S E 
;i, 211 EC 2 19—State v J’aynr, 197 
S E 57.1, 213 N C 719—Stitr \ Sliele, 
130 SE 308, 190 NC .)00—Stale v. 
Henson, 111 S E. 809, 183 NC 795 
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first degree is expressed by other statutes in difYcr- 
ent language "J he fact that the statute provides 
that all murders which shall be perpetrated by 
means of poison or lying in wait or any other kind 
of willful, deliberate, and premeditated killing shall 
constitute rnurrler in the first degree does not re- 
(jiiire the apjihcatinn of the doctrine of eiusdem 
generis so that it shall be construed as applicable 
only to acts of the same general nature or class as 
those enumerated 

Act greatly danqctoiis to lives of others. A kill¬ 
ing pci])ctr.ite(I by an act greatly dangerous to the 
lives of others and evidencing a depraved mind re- 
g.irdless of human life, although without an\ pre¬ 
conceived pur])ose to deprive any parlicular ])eTson 
of life, IS under some statutes murder in the first 


degree ^3 This provision does not apply to cas¬ 
es of death produced by acts afifccting a single in¬ 
dividual,or where there is an intent to kill any 
particular individual 

Poison or lying in wait. The statutes defining 
murder in the first degree frequently mention spe¬ 
cifically murder perpetrated by means of poison'^® or 
by lying in wait^^ as being in that degree Lying 
in wait under such a statute consists in conceal¬ 
ment for the purpose of taking the victim unawares, 
however it may he accomplished ^8 

Perpetration of felony The statutes ordinarily 
classify as murder in the first degree killings com¬ 
mitted in the perpetration of or attempt to perpe¬ 
trate a felony,79 or certain enumerated felonies,89 
such as arson,81 burglary,82 or certain entimer- 


71. Deliberate and premeditated de- 
■ifina to clfoct the death of the per¬ 
son killed or another—People v Mor¬ 
an. IfiS NE 85, 246 NY JOO—29 C 
J p 1105 note 40 td] 

Deliberate, premeditated, malice 
aforethongrht 

Hawaii —Hepuhlh of H<iwail v Nen- 
chiro, ]2 Hawaii 189 
Premeditated desigrn to effect (lie 
death of the pt rson kilh'd <»r aiiothi r 
Fla —Eowe V State, 105 So 829. 90 
Fla 255 

Wus—Walsh V State, 218 NW 714, 
195 Wis 540—Monlponn rv V Stale, 
190 NW 105, 178 Wis 461—fh rn- 
haidt ^ State, 51 NW 1009, 82 
Wis 21 

29 r J j) 1105 note 4 0 |0 

Purposely and of deliberate and pre¬ 
meditated malice 

Ohio—State V IMtut, 24 Ohio N P, 
NS, 413 

Wash—IJlanton v Slate, 24 I' 4 89, 
1 Wash 265—E«onaid v Territor>, 
7 J’ 872, 2 V\ash T 881 
29 C J p 1105 not« 4 0 | aj 

Purposely and with premeditated 
malice 

Ind-—Elo\d V State, 189 N E 4 06, 206 
Ind 859 

Wmi—S tate V I’lessler, 92 P 80G, 
16 Wvo 214, 15 Ann I’’ns 98 

72. Nt V —State v Ilandolpli, 242 I’ 
697. G9S, 49 Nev 241, quoOnM Cor- 
puB Juris. 

29 CJ p 1105 note 41 

73. NM—State v Reed, 39 P Jd 
1005, 19 NM 44, 102 \EU 995 

NY—IN'ople V Jt rna fakj, 144 N 
E 4 97. 238 NY 188 
29 C J p 1108 note 70 

74. NY—Darrv \ People, 10 NY 
120, 2 J'arkCr 606 

29 C J p 1108 nott 7.8 Id] 

75 Ala—Mitchell v State, GO Ala 
26 

Colo — Longinottl v. People, 102 P 
165, 4G Colo 173. 


76. Iowa —State v Rc^hinson, 101 
NW 684. 126 Iowa 69 

29 CJ p 1106 note 44 
Adulteration of liquors 

The lanituane of statute makiiiK 
adultt ration of liquors a c nrnt and 
juovidingr that, if death of pc'rson 
shall lesult ftom drinking^ adulter¬ 
ated liquor, “the ciinie shall ht 
cleenuHl nuiriler and be punisht d at- 
tordinj^lv" does not m ik< tin dt- 
nounced act and t ulmination in deith 
statutory “miirdtr in fiist d< nu i 
luit nunly the law as it 

W'as and would have la (‘n had sut h 
laiiKua^e not been ustsj in the stat- 
utf, and tht‘ dtumuix < d acts iniv ( ul- 
miiiate in murdtr in anv one of the 
seveial de^;?( es — Ooston v State, 198 
So 4G7. 114 Fla 676 

77. I’a—(\)niiyioii w t alt h v Guida, 
148 A 501, 29S Pa 870. 

29 CM p 1106 nott 45 

78. Iowa -State v Tvler, 97 NW 
98 5, 122 low a 125 

29 C J i» 1106 note 46 

79. NM- Slate v Sineh er, 228 P 
1X1. 30 N M 122 

jSfY —19ople \ Eliiiij- 46 N E2d 501, 
2S9 N ^ 419 itvtTsiiiR P< oph' v 

lb rider, 57 N \ S 2d 227, 2C1 App 
lh\ 977 —INotiU V Ejltoii, 178 N 
E 290, 257 NY 810, 79 ALU 508 
—-I'lople \ Ktx'rhcr, 155 NE 79, 
24 4 N y 147—People v La B-aiheia, 
287 NYS 257, 159 Mist 177 
N C'—Slate v Smith, 20 S E 2d 313. 

221 NC 278 
29 C J p 1106 note 47, 

Escape 

Killlny: in an attf rnpt to estape 
inipnsirnment is murdtr in lh(‘ first 
de^ixt*—I’eople \ Udwin, 172 NE 
189, 254 NY 2.55—People V Weiner, 
161 NE 441, 248 NY 118—29 CJ 
p 1106 note 47 [a] (2) 

There is no murder in second de- 
Sfree, when eommitttd while enHa^ed 
in attempt to commit felony, with- 
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out desi^^n to effect death —People v 
lJ«)n:man, 220 NYS 219, 219 App 
Div 8 5 4 . atlimied 157 NE 8G9 245 

N Y 588 

80 Cal —I'eople v Cabaltero, 87 P 
2d 164. 31 (5ilApi)2d 52—People v 
Sutton, G2 P 2d 397. 17 Cal App 2d 
561 

Pa—Commonwealth v Kelly, 4 A 2d 
805, 8 i3 i’a 2S0—C'omnionwealth v 
Stunui, 192 A 906, 327 IVi 317 
Completion not essential 

'Phe slalut( i>io\idin^; that all mur¬ 
der whuh slmll be committid In the 
f)er p* tration of tu at teini>ting' to 
perpetrate anv arson, lape, robbery, 
huit,lar\ or kidn.iripniK shall be 
deennd “rnurdei in Hit fust decree’' 
by implication iicotrnizes that the 
( sst'ntial is not the t ornpit tion ot the* 
Tohhtiv, T.ipt, ( tt , hut th it muider 
may he piesent in an attfm})ttd rob¬ 
ber v rapt, tit —Common wealth v. 
(luida, 19 A 2d 98. 811 Pa 805 

81. Mo—State v Clover, 50 S W 2d 
10 19 330 Mo 709, 87 ALU 400 

I’a — Comrnonwt alth v Hawk 196 A 
5, 828 I'a 417—CV>mnionwealth v. 
Ptuttt'nboi K, 19 Pa List Ac Co 534 
29 J J) 1106 note 48 
Common.law arson 

“Arson” as used m statute punish¬ 
ing as muiUer in lht‘ tnst degree mur¬ 
der ct)mmitted in perpetration ot ar¬ 
son was intended to include commt)n- 
law arstrn Const quently, one will- 
lull v setting fire to dwelling house 
in possession of anotht‘r and in per¬ 
petration thert ol tausing de.ith of a 
pt rson, may be convicted of murder 
111 the first degree—Commonwt*alth 
V Riuno, 176 A 618, 316 Pa. 391 

82. Cal—T’eople v Hawk, 112 P 2d 
225, 17 Cal 2d 812—People v Green, 
17 P2d 780. 217 Cal 176—People 
V Sutton, 62 P 2d 397, 17 Cal App 
2d 5G1 

Mich —People v Treichel, 200 N.W. 

950, 229 Mieh 303 
29 C J p 1106 note 49, 
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ated felonies such as larceny, rape,*^ rob¬ 
bery,®^ or certain described crimes, such as crimes 
punishable with death,or by death or life impris¬ 
onment,®'^ or by imprisonment in the penitentiary ®® 

Under a statute making the unintentional killing 
of another while engaged in the commission of a 
felony murder in the first degree, the other elements 
constituting the felony must be so distinct from 
that of the homicide as not to be an ingiedient of 
the homicide indictable therewith or convictable 
thereunder It is not necessary, however, that the 
act which caused the death must have heeii a dif- 
fcicnt one from that done in the commission of the 
collateral felony, but if the act causing the death 


was committed with a collateral and independent 
felonious design, it is sufficient 

If accused was actually engaged in the commis¬ 
sion of a felony it is immaterial that his victim did 
not know he was so engaged 

Torture, arcumstanccs of atrocity or cmclty 
By some statutes murder when committed with ex- 
tieme atrocity or cruelty is made murder in the first 
degree *^2 Other statutes provide that killing perpe¬ 
trated by torture is murder in the first degree 
A murder committed with peculiar and extreme 
atrocity and cruelty does not amount to a murder 
pelpetiated by means of toiture 


83. Wash—State v Daniels. 205 V 
1051, 119 Wash 557 

29 C J p 1106 notf 50 

84. Mass—Commonwealth V Osman, 
188 N K 226, 284 Mass 421 

Wash Stalt v Whitfitld, 224 T 559 
129 Wash 134 

W Va “ State \ Beale, 141 SE 7, 
401, 104 W VcL 617 
29 C J p 1106 note 51 

85 Ark—Williams v St<atc, 55 SW 
2d 928. 186 Ark 738 
Cal-- People V llnwk, 112 P 2d 225, 
17 Cal 2d 812—INople v Movers, 46 
P 2d 282, 7 Cal App 2d 351 
Colo—Ahshiei \ Peoph , 289 1’ 1081, 
87 Cf)lo 507 

Ind—Bums v Slate, 136 NE 857. 
192 Ind 427 v Stale, 134 N 

E 867, 192 Jrid 29 
Mo—State v Scliiielt, 108 S A\ 2d 
377, 311 Mo 24 1—Stale V Bak« r 
278 SW 987 -State v Lon^,. 253 S 
W 729 

N J —Slate V tVilabrese, 151 A 781, 
107 N 1 Ij iw 115—Stale v C<irlmo, 
118 A 784 98 N J Law 48 alliimed 

122 A 830, 99 N I Paw 292 
NC—.State V (Jlovtr, 179 SE 6, 208 
XC 68 —S1at( V Mvfrs, 162 SE 
761 202 N C 351--Slalpv Sterling 
156 S E 96, 200 N C 18 
Ohio—State v Pien e, 24 Ohio NP, 
NS, 413 

J’a—Commonw< al til v e’hild^rs, 29 A 
2d 471—(\>mmoiiwfallh v Shawfll. 
191 A 17. 125 I’d 4 97—(V)rnTnon- 

wealth V Elood. 153 A 152. 302 Pa 
190—Commonwealth \ Carelli 127 
A 306, 281 Pa 602—Commonwealth 
V Dorns, 8 I’a Dist A: Co 210, af¬ 
firmed Commonwealth v Dons 135 
A 313, 287 I’a 547 
29 C J p 1106 note 52 
Befirffar 

Where aerused shot and killed de¬ 
ceased on a i)Uhlie street when d(*- 
((>asfd refused to give him twentv- 
flv(* cents the juiy could find the 
murder was committed in the per¬ 
petration of a robberv —Common¬ 
wealth V Vasbinder, 141 A. 476, 292 
Pa 506 

40 C J S —56 


Conception of design to rob i 

A<cused is KUillv of “first degree 
niurdt r,’’ regardless of when disign 
to rob IS cont t‘ivt d, if honn< id< oc¬ 
curs while he is pfipetraling or at¬ 
tempting to perpetrate rohls rv — 
Commonwealth v Slclnia, 192 A 906, 
327 Pa 317 

Motive in the killing Is immate¬ 
rial—Stale V M< Mahon, 261 P 639. 
14 5 AVash 672 
Provocation 

AVht n the homitidf was tommitted 
111 th(' p< rp(*lT.it ion ol a robhcr\, the 
fact thfit ns ac*cused started nwav 
from th« scene c>f tlw‘ crime deceased 
railed him a vile namt and raised his 
linnd WMth something in it as if to 
strike', did not (onstiluU lUst pio- 
ve)(atie>n so as to H'diier* the e rime 
frorri murder In the Aist degiee to 
murder in the Sf<*ond degree—State 
\ King, 119 SAV’^2d 322, 342 Mo 1067 
Resisting arrest 

Are used killing oflker attcmpfing 
to arrest him at scene of roliherv 
was guiltV of murrlor in first degrtt 
-Will urns V State, 39 S AV 2el 295, 
183 Ark 870 

“Robbery” 

(1) Word “rohhorv,” ns used in 
statute di'Aning murder in Hist de¬ 
giee includes cominon-lnw^ otfr nsc 
as well as that d« Am d h^ statutr — 
State V Compo 158 A 541, 108 N 
J Eaw' 499, 85 A Ij B. 866 

(2) “Bobberv” as used in statute 
was hel<l to mean tin felonious tak¬ 
ing of piopertv from the iieison of 
another b\ frjrre—Slate v Thorp, 171 
A 633, 86 N 11 501 

86. I><*I —State v Opher, 188 A 257, 
8 WWBarr 93 

Hawaii—Republic of Hawaii v Nen- 
< hiro 12 Hawaii 189 
29 C J p 1107 note 54 

87. Mass—Commonw^ealth v Madei- 

ros, 161 NE 297. 255 Mass 304, 47 
ADR. 962—Commonwealth v 

Pemberton, 118 Mass 36 

88. D C —U S V Evans, 28 App 
DC 264 


89 Kan—State v Fisher, 243 P 
29], 293, 120 Kan 226, quoting 

Corpns Jnris. 

NY—People V Dnzar, 2 N E 2d 32, 
271 N V 27—Pr ople v Moran, 158 
NE 35 246 NY 100 
29 (' I p 1107 note 57 

Felonious assault 

"We think it self-i*vident that the 
tiiil judgr cf.nnnltted error w'hen he 
r htirged that the killing 
in'iv havr' bi'rm effr'Cted w'hile the dc- 
frndant was engaged in a felonious 
assault upon him and, basing their 
c oiif liision thereupon, might deter¬ 
mine that the defend,int was guilty 
of niurrlri in the first degree If this 
w^r'n not erior, thr ri overv intention¬ 
al killing, b\ means of a dangerous 
Wf ipon rti.irdlrss of dr'liberation 
and fur rnr dilation would constitute 
the rnmt of murder in the Arst de- 
gire since eve r\ such killing must 
br j)iecedr(l bv thr diiertion of such 
a wr.ipon against thr* body of thr* 
person Killed whub in list If would 
ronstitutr a tr lonious assault”— 
Pr o])l( V ANagner 156 NE 64 1 646, 

245 N Y 14 1 

90. N Y —People v llute'i, 77 NE 
6 184 N A 237 

91. T’{i—Comrnonw ealth \ Maloi, 47 
A 741, 198 Pa 290, 82 Mn S R 801 

92 HnvNaii—Rt public of Hawaii v 
Ntnehiro 12 Hawaii 189 
Mass—Cornniornveallh v Dsnnn 188 
N E 226, 284 Mass 421 
29 C J p 1108 note 68 

93. NM—Stair \ R« * d 19 P 2d 

1005 39 NM 41, 102 A Tj R 995 

Beatiug 

tl) Si\eit br ating o( wife by ae- 
eustd causing hr i drath was “tor- 
tin i ” within thr. statute—I’eople v 
Miiiphy, 32 P 2el 615, 1 Cal 2d 37 
(2) AceusetJ’s beating of his wife 
and his substciuent neglect to do 
anything to rr'lirve wife until she' 
had be e ome unconscious ^onsiitutc'd 
loTtuir ’—People v Cardoza, Cal 
App , 134 P 2d 877 

94. Colo--Townsend v People, 111 
P 2d 236, 107 Colo 258 
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§ 32. - Intent to Kill 

A Tn ^^cncral 

b Particular classes f)f murders 

a. In General 

Under statutes lequiring the killing to be “willful,” 
“purposed," or with “premeditated design," a specific 
intent to take human life is necessary to constitute mur¬ 
der in the first degree, but a specific intention to take the 
life of the person killed is not generally considered to be 
necessary. 

Under those statutes which require the killing^ to 
be “willful,” “purposed,” or with “premeditated de- 
sij^n,” a specific intent to take human life is nec¬ 
essary to raise <i murder to the first dep^ree Con¬ 
versely, a deliberate intentional killinpf where there 
arc no circumstances rendcrinj^ the homicide justi¬ 
fiable or excusable is murder in the first dep^rec un¬ 
der such statutes'*^ The existence of the intent to 
kill IS not cnoup^h to raise the crime to the first de- 
prree, the killiiip^ must be in pursuance of that in¬ 
tent If the inirjiose to kill existed, it is not nec¬ 
essary that accused have carried out that puipose 


himself, he is equally guilty in the first vlcgree if 
it was executed by an accomplice 

An intent to kill need not be directed toward any 
specific person,and a conditional intent to kill, if 
carried into effect on the occurienee of the condi¬ 
tion, IS sufficient ^ For example, it may be murder 
in the first degree if there is an intent to kill any 
person who may attempt to do a certain thing, and 
one IS killed because he makes such altem])t - 

Where a single act results in the killing of sev¬ 
eral, if it IS murder in the first dcgice as to one of 
the victims, it is murder of the same degree as to 
the others, as where a single shot is fired killing 
two men ^ 

Intent to kill another It is not ordinarily nec¬ 
essary under the statutes defining minder in the 
first degicc that the specific intent to kill be direct¬ 
ed toward the person actually killed, and the crime 
IS, as a general rule, of the first degree if with the 
specific intent to kill one jierson accused by accident 
or mistake killed another,'* or if, with the formed 


95. Ala—Jackson v State, 19*1 So 
417, 219 Ala .IS 

Ark—GulJev v Slate, 14G S AV 2d 
700, 201 Ark 741 

Cal- T^eoph v Miirpliv, 32 T 2d 035, 

1 Cal 2d 37- People' v lUiikhaTt, 
297 P 11. 211 Cil 72C—IXople V 
Vaiz, 131 l'2d 407. 5.5 Cal App 2d 
714—People v Iloss, 9.1 P 2d 1019, 
34 Cal A]»]» 2d 574 T’c opl« v Con¬ 
nors, 12 P2d 43, 124 (Ml App 210 
DC'*—Lee v U S , 112 F 2d 46, 72 
App DC 117 

Iowa- -Stale V Joliri<,on, 215 NW ' 
728, 215 Tova IS)—Slate v John¬ 
son 23 4 K VV 2(» », 211 To\\a 87 4 
Neb--Dean v State, 259 NW 175. 
128 NpI) 406 

N I— State V Close, 148 A 7C4, 106 
N J Law 321 

N M— Torus v State 43 I’2d 929, 
39 N M 191 

N\ —Peoi)le V Koeiber, 155 NK 79, 
244 N Y 147 

Or—State v PuUhtk, 253 P 367, 121 
()! 141, iihe.innK denied 25 4 P. 

805. 121 Or 141 

Pa—(^)mmonwealth V Itohinson, 157 
A 089, 105 P.i 302—(!!onirnonw ealth 
V Santos, 119 A 596, 275 I’a 515—■ 
Commonwealth v Ciimm, 5 Pa 
Dist A Co 287 
29 C 1 p llOS note 73 

Distinction between degrrees 

(1) Intent is the mam dislim lion 
of murder in the lirst from murdtr 
in the sf t ond de^iee—Commoii- 
wt'alth V Iaco]»ino, 178 A 823, 319 
I’.i 05—Commonwealth v. Gibson, 
119 A 403, 275 Pa 338 

(2) Grade of offense of homicide 
IS fixi d by will and purpose to kill, 
and not the interval of time elapsing j 


—Moshv V Commonwealth, 190 SF 
152, 168 Va 088 

First or second degree 

Homicide, committ<‘d with intent 
to kill, IS, if olfenst at all, rrundei 
111 f ither fiist oi second dt-giee- 
State V Coolfy, 5 P 2d 1005, 165 

Wash 038 

Motive distingtilshed 

Intent is ripened purpose to effect 
a result, while motive is the moving 
power which leads the mind to desire 
the result and form the purpose — 
Harden v State, 101 So 44 2, 211 Ala 
05(> 

Premeditated design to effect death 

IS an essential tli'mcnt of murder 
m the first degree—Forehand v 
Stste 171 .So 241 120 Fla 4 01— 

llhoLhs v Stale, 140 So 109 104 Fla 
520—Townsend v State, 116 So 7, 95 
Fla 139—Smilhie v State, 94 So 
1 56, 84 Fla 498—Rnhardson \ Stale, 
80 So 619, 80 Fla OH 

“Purposely” 

“Purpoaelv," as used in a statutf 
providing that whoeviT shill pur- 
poselv and of dtlilaiali .ind jire- 
rm ditali'd malice kill .another shall 
be dee mid guilty of murder m the 
fust degitc, mc'an.s ml ent lona 11 \ — 
I’l mbrook v State, 222 N W 950, 117 
Neb 759 

Purpose to kill 

The d( liber.ition and pr< meditation 
required to constitute murder in the 
first degree must be connected with 
the c arrv ing into execaition of a 
fully consi lous, no matter how 
hastily loimcd, purpose to kill, and 
not merely a desire to do great bodi- 
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1\ harm—Commonwealth v Santos, 
119 A 590, 275 I’a 515 

9©. W Va—St.ite v Ilealty, 41 S 
F 431 51 WVi 2 52 

29 C J p 1109 note 74 

97. Ala—Williams v State, 3 So 
610, 83 Ala 10 

98 Pa—Commonwealth v Neills, 2 
Hrewst 55 5 

Parties to ollcnsc see supra 7—10 

99. Va—Willi.arna v Common- 
wi'alth, 104 SE 853, 128 Va 698 

1. Ala—Dalmcv v State 21 So 211, 

11 1 Ala 38 59 Am S R 92 

29 C J p 1109 note 79 

2. Va — Williams v (Commonwealth, 
104 SE 853, 128 Va 09S 

Arming with deadly weapon 

A person who cltlermiries to com¬ 
mit a wronulul act, who < onlern- 
r»lates that anollnr will or mav, 
interfere with his enteipiise, who 
arms himself wntli a diadiv weapon 
with the intent to Lake the life of 
oiu wiio interferis, sliould it become 
nece.ssciiv to save his owm in the 
course of sui h interl (>t ene i , and who, 
in the pursuani c ol such intent docs 
in fact laki the life of the person 
so intir tiring is guilty of murder 
m thi first degree Pause II v Com- 
riionwealth, 181 SE 4 5 5 1 05 Va CG9 

—29 C .T p 1113 notes 50, 31 

3 Or—State v Taylor, 132 P 713, 
65 Or 260 

4. Cal —Mar Shi'e v Maryland As- 
sur (Corporation, Haltinioie, 210 P 
209, 190 Cal 1 

29 C J p 1109 note 83, p 1110 note 88. 
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design of killing someone although with no definite 
person in mind, he shot and killed a person whom 
he did not know,^ the underlying rule being that, 
where an act directed toward one person results in 
the unintentional killing of another, the degree of 
criininality is the same as though the person toward 
whom the act was directed had been the victim ® 
There is some authority, however, to the effect that 
the killing in such case cannot be held to be willful, 
debbeiate, and premeditated,'^ or a killing with 
exjiress malice^ within the statutory definition of 
murder m tlic first degree In any event, theic 
must be a legal connection or relation between the 
original purpose and act and the unexpected re¬ 
sult ^ 

b. Particular Classes of Murders 

An intent to kill is not an essential element of the 
crime under some statutes raising particular atrocious 
killings to murder in the first degree 


§ 32 

Frequently under statutes raising particular class¬ 
es of atrocious killings to murder in the first de¬ 
gree, a specific intent to kill is not an essential ele¬ 
ment of the crime 

Dangerous act. Under a statute providing that 
a killing IS murder in the first degree when commit¬ 
ted by an act imminently dangerous to others, and 
evincing a depraved mind, regardless of human 
life, although without a premeditated design to ef¬ 
fect the death of any indmdual, a specific intent 
to kill someone at the time of the act is not an 
essential element of the crime 

Killmq in popet)otion of other felony An in¬ 
tent to kill ordinarily is not required under those 
clauses of the statutes m.ikiiig it murder in the first 
degret where the homicide is committed in the per¬ 
petration of a felony,or of any of certain enii- 
1 nicratod fe Ionics,12 or of a crime punishahle by 


5. Or—SlalP v Munay, 6 I* 55, 11 
Or 413 

W Vji—S tale v Younff, 40 S E 334, 
50 W Va Of), Am S H 8-16 
20 O 1 ]> 1110 not( S1 

By express provision of some stat¬ 
utes, (\tiv murder traO'd tiom 

a pit nu ditfiti d desi^,n uiilawlullv 
and m ilic jouslv to < ffi < t d( ith 

of anv human heinK other than Inrn 
who IS killtd IS murdt‘1 m the fust 
d(‘«fee ~ (Jail int v State, 53 So 7}'), 
107 Ala 00—JO C.7 j) 111 (I i)ot< '*() 

6. Iowa—StnU v WilliamR, 97 N 
AV 092, 12J Iowa 115 

29 C’J p 1110 note 85 

7. Tenn Kannon \ State 78 T( nii 
ISO—ItT.itlon V SlaU, 10 Hum])hr 
1(11 

8. 'r<x—Sriarks v State, C^r , 77 S 
W Ml 

20 C I p 1110 notf 87 

9. N("—State v (\)le, 44 SE 391, 

1 IJ N (' 1(0)9 

J9 C" r p 1JIO note 89 

10. NY l’<()pl< V Jernatowski, 144 
N K 497, J ;s N Y ISS 

11 NY l'f<)i)le V Udwm, 172 N 
M 18M. 251 NY 255—I'ooj)!# v 

Einnld.i 111 NE 487, 2 ]S NY 
1,58—ISoplt V S()l>H‘skoda 139 N 
E 5.58, 2 5,5 NY 411—P. t>ph \ l.d 
H.iihua, 287 NYS 257. 159 Misc 
177 

29 r T p 1110 noU 91 

Iie^slature’s intent, in enaitin^ 
statiiloiy jirovimon that homicide 
w.is murder when perpetrated witli- 
out anv desiprn to effect di ath bv a 
person enpra^ed in the eomtriission of 
any fc loriv, was to class certcini 
homicides as murder, without con¬ 
taining: the im?redient of premeditat¬ 
ed design or intention, which homi¬ 
cides otherwise could not possibly be 
of a higher degree than manslaugh¬ 


ter — Morris v State, 9b 1‘2d 88, C8 
OKI 1 17 

12 Cil—People v Williams, 125 T’ 
2d 9, 20 r.il J,J 273—People ^ Wal¬ 
ler, 9() P 2d Ml, 14 Cal 2d 893 - 
People \ Marlin 85 P 2d 880, IJ 
Cal 2d ICb—IN‘or>l( v Iloss, 290 P 
881, JIO Cal J15—I’eojile v Arnold, 
J50 1* 1G8 199 Cal 471—Peopl,> \ 

K^l^e, 111 P 2d 679, 43 Cal Apj) Jd 
802—Pcojile \ Caballero, 87 P Jd 
3(.l 31 CilApp2d 52—19or)h \ 

Anderson, 37 1* 2d 07, 1 Cal App 2d 
(»87 

Conn—State v l>i Hatlisla, 148 A 
G64 110 Conn 519 

Ind — CoU V Stale, I.M N E 8f>7, 19J 
Ind J9 

Mull—l’e«)ple V Crandt 11, 258 NW 
JJl, 270 Mu h 121 

Mo -Stair ^ M<adows .51 S W 2d 
lOtJ. ’iOMo lOJO—State \ CloviT. 
50 S A\ Jd 1019, 3 10 Mo 709 87 

A E li 400 

N.l)-* South V Slate. 196 NW 68 1 
111 Nth 383 

N T Slal<* V (^.alahrrse, 151 A 781, 
107 N I I.aw 115 

Pa—Commonwu ilth v P.lanchard, 
2(i A 2d 30 5, 5 15 Pa 28M n irgu- 
ment d» nied 27 A 2d 48 54 5 T*a 

289 Commonwealth v (.uida 19 
A Jd 98, 341 I’a 505 Coiiimoii- 

wtalth V Stelma 19‘j A 906 3J7 

P.i 517- (’omiiuMiw t .iltli V Sh.iw 
fit 191 A 17, 5J5 l*a 497—Coni- 

niony^tallh v McManus, 127 A 516, 
282 Pa 25 

WV.a—Stale v AA ill rams, 127 SE 
320, 98 AV \ a 458 
29 C T p 1 no noU 92 
Accidental discharge of gun in 
(ouise ot iobl)€T\, resulting in vu- 
t ini’s (hath, constitutes niurdtr in 
the first deglee 

Cal- — Peoph V Perry, 91 I* 2d 559, 
4 Cal Jd 387 124 ALK 1123— 
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Peopl) V Maniirpuz 206 P 63, 188 
Cal ()0J 20 APR 1441 
Mont--State V Reagin, 210 P 86, 
64 Mont 4 8] 

NY—Ptople \ Evtlon, 178 NE 290, 
J57 N Y 510 79 A L R 50 5 
Pi—C ommonwealth v Fnshie, 20 
A Jd 285 {fJ Pa 177—Common- 
W( tilth \ Sleiling. 170 A 258, 314 
Pa 7()—(\)mm()nw(tilth v Lessner, 
IIS \ 2 1. J74 l‘a 108 

W\o—St il< V Rest, 12 P 2d 1110, 
41 AV^o 383 

Armed with dangeions weapon 

Under statute dehning "murder in 
lust dcKTtt" as the killing of anotli- 
er wliil* ainud with oi using a dan¬ 
gerous wr.npon in llu' pt il'Miation or 
\U<mpt((J i)( rpi'lration of a lobbcrv, 
It IS not luiissaiv to show that thr 
killing was done purr)os(lv to raise 
Ihi offense to muidcr in Die first de¬ 
gree — Mumloidc \ U S , 1 50 F 2d 
41J 76 US \ppnc 107 lutition di- 
niecl 63 S Ct 53, 3 17 US 656, 87 E 
Ed - 

Death from severe beating is rnur 
dll in Uu fust d(gitc w lu n th< bisit- 
ing w IS irifiulid maid ot rolilxiv — 
Unitid E.h N Aiiuhnt Ins (\) v 
Uiostn, 18J A 121 169 Md 535 

Intent to commit muider 

That ucLised in piipetration of 
rol)l)(i\, had no intent to lommit 
rnuidci while eonirnitting lobbtrv, 
would ill Orel him lU) defense — Claik 
V State* J76 SW 849, 169 Aik 717 

Iiarceny 

Eaws 1919 p 131 { 1, making It a 
fe Ion\ te) elini aw'a> an automobile 
without tiu consent of the owner, 
f\en tliouKh without intent to steal, 
doe's ne)t pi eve nt the t.aking of an 
.lutornobile' with an intent to steal 
it fiom being larcc'ny unde*r Reming¬ 
ton Code 1915 g 2601, so that a kill- 
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death or imprisonment for life However, where 
the statute provides that any person who purposely 
and of deliberate and premeditated malice or in the 
pcr\ie\ration or attempt to perpetrate certain enu- 
wunted fdonic^ shall kill another shall be guilty 
niiin/tr in (he first (lcg‘rcc, the intent or purposi 
to kill IS essential 

A Statute providing that a homicide committed 
in the perpetration of a felony is first decree mur¬ 
der “without a design to effect dca.h’* does not ren¬ 
der absence of intent to kill an essential ingredient 
of the offense 

Killinq by poison Where the statute declares all 
murder perpetrated by means of poison to he mur¬ 
der in the first degree, in the case of a botnicide 
committal by the unlawful administration of jioi- 
son, a specific intent to kill is not necessary Un¬ 
der a statute which declares that “all murder which 
shall be perpetrated by means of poison . or 
by any other kind of wilful, deliberate or premedi¬ 
tated killing” shall be murder in the fust degree, the 
perpetrator, it has been said, may be held guilt> of 
minder in the first degree without further proof 
that the death was the ultimate result w^hich the 
will, deliher.ition, and premeditation of the party 
accused sought,but under a statiPe providing that 
if any person of sound mind slndl “purposcl> <ind 
with premeditated malice . or by adminis¬ 

tering poison” kill any human being, he shall be 
guilty of murder in the first degree, a purpose to 
kill IS essential where the minder is committed by 
poison 

KiUinq hy means of torture. Under a st.itute pro¬ 
viding that all murder perpetrated by nmans of tor- 
tuie shall be deemed murder in the first degree, 
the purpose to kill is conclusively ])rtsumed fiorn 
the intention to perpetrate the torture unlawfully 


inflicted 

Lying in wait. Where the statute provides that 
nU murder which shall be perpetrated by means of 
\ymg m wait or any other kind of willful, deliber¬ 
ate, mabcjoiis, or premedilated killing shall be mur¬ 
der in the first degree, in case of murder by lying 
in wait there is a conclusive legal presumption of 
malice and guilty intention from the means em¬ 
ployed 20 To the contrary, however, it has been 
held that, where a homicide was committed hy ly¬ 
ing in wait, it must have been wnth an actual intent 
to kill and not miTcly to do bodily injury In a 
jurisdiction in which a killing must be wuth ex¬ 
press malice in order to constilule murder in the 
first degree, see infra § 34, a killing by a person 
l\ing in wait is not per se murder in the first dc- 
gi ee 

§ 33. -Willfulness, Deliberation, and Pre¬ 

meditation ; Premeditated Design 

a In general 

b Definitions and distinctions 
c Time requisite for deliberation or pre¬ 
meditation 

d Necessity that killing result from de- 
lihcialion and premeditation 
e Classes of killing where deliberation 
and jirenuditalion not required 

a. In General 

Willfulness, deJi'ieration, and premeditation are or¬ 
dinarily distinctive features of one class of muider In 
the first degree, and to constitute such crime each of 
these elements must be present 

Ordinarily, under the various statutes dividing 
null del into degrtos, the disliiutive features of one 
class of murder in the fiist eUgree are willtulness, 
deliberation, and premeditation The eleincMits 


inp in tlio porpelral ion of thp sttnl- 
int; of an aiitomolulo m rniiidii in 
Ihe first d( t iindf*i § 2 tOli, making 
honiif ide witiioiit by a poison 

inf^nRod in (ornrnission of I.ik iiv 
niuidor in Itio fust —Slatt v 

Dannls, 20r) 1' lO^il, 110 Wash 5^7 

13. Mass - Commonwt-nllh v Iloin- 

b in 1^2 N E ’.SO, 2SQ Miss ^S7- 
Comnionwi allli \ Chance*, E 

fiSl, 174 Mass, 2 If), 75 Am S II SOC 

14. Tie!—Jordon v U K , S7 F Jd 

(14 (»() AppDC ']0‘J, cfilioian de¬ 

nied 58 set 7 (j2 .UIJ us 654, 82 
EEd 1114 

20 C r p 1111 nolo 04 
Purpose of securing- Insurance 

I>«alh of octiipant in U])per floor 
of ImildiiiK whuh wa‘s set afir» by 
accused could not be considered as 
natural and proiiabie consequence of 


burninR- of used’s store lor pur¬ 
pose of securing insurance so as to 
show puri*osi to kill and thiretorc 
lo constituli fmt d< giec iniircb r — 
Turk V Statf*. I‘i4 NE 425, 48 Chio 
App 489 afliinud Stall v Turk, 194 
N E 453, 129 Ohio St 245 

15 N V’—I’eopic V Sulli\an, C5 N 
E 089. 17J NY IJJ, 'I! Arn S R 
582, CJ ERA 05 {, 17 N Y Ci 181) 

16 Iowa — Stall v Thomas, 109 X 
W OOu 1 ’,5 Iowa 717, erroi dis¬ 
miss! d {() set 407, 215 US 501 
5 4 LEd *M0 

29 J p 111 J note 06 

17. Va—Commonwealth v, Jones, 1 
Leigh 508, 28 Va 598 

18 Jnd —Rcchtelheinu r v State, 64 
Ind 128 

29 CJ p 1111 note 98. 
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19. Cal — TVople v Murphy, 22 1’2d 
605, 1 Cal 2il 27 

<V)lo —Towuiscnd V People, 111 P 2d 
2J6. 107 Colo 25S 

20. Tenn—Bratton v State, 10 

Huiuphr lOJ-Biley v State, 9 
Hurnphr 646 

21. Pa—Commonvve.ilth v Klose, 4 
Kulp 111 

22. Tex —Osborne v Stnti, 5 SW 
251, 23 Tex A HI 

23. Ar 1/— Eas.iter v State, 81 P 2d 

83, 52 All/ j 66—Maci,is v Stale, 
281 1’ 71 J, 30 Ariz 140— Singti v 

Slate, 2S0 I" 672, 35 An/ 432, 67 
ALK 129 

Ark—tJullev V State, 146 S W 2d 
706, 201 Ark 744—McClendon v 

State, 126 S VV2d 928, 197 Aik 1136 
—.Slanb'v V Stale, 40 S VV 2d 415, 
183 Aik. 1093. 
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described by the words “willful,” “deliberate/^ and 
“premeditated” respectively as they are employed 
to characterize the killing in statutes defining mur¬ 
der in the first degree are distinct, and must each 
be present in order that the homicide may come 
within the definition ^4 Kor example, under a stat¬ 
ute ])iovidiiig that a willful, delibciate, and premed¬ 
itated killing shall be murder in the first degree it 


is not murder in the first degree if the homicide is 
willful and premeditated but is without delibera¬ 
tion,and this is also true under statutes requiring 
“deliberate and premeditated design ”26 So, like¬ 
wise, if the element of premeditation is absent, a 
homicide is not murder in the first degree as a will¬ 
ful, deliberate, and premeditated killing,27 or as a 
killing with premeditated malice 2S 


Cal —I’eople v French, 87 P Ud 1014, 
IJ C.il 2d 720—Peoi)]e v Howard, 
P 32J. 211 Cal 322. 71 

R 1'{S5—People V Ross. 91 P 2d 

1019, 34 Cal App 2d 571—People v 
Connors, 12 P 2d 43, 124 Cal App 
216 

Conn -State v Simborski, 182 A 221, 
120 Conn 624 

D(^—Rishop V U S. 107 F2d 297, 
71 \rpDC 132 

Iowa—Sin te V Leib, 201 NW 29, 

198 Iowa 1315 

Mass—Comnionwo ilth v Redroslan, 
1 12 N K 778, 247 Mass 573 
Mo — Slate V Hong:, 253 S W 729 
N(l) - 19 mbrook v State, 222 NW 
95b 117 Neb 759 --Rai t let! v 

Slate Jll NW .904, 11*) Nt 1) 118 
NM—Torres v Stale, 4 3 P 2d 92 9, 
39 N M 191 

N C —Slate v Hnrragre, 25 S E 2d 
19! 2 23 NC 129- Slate v Utky, 

25 S E 2d 195- State \ Stainrs, 17 
S E 2d 3 46 220 NC ;Si—S(n(,. v 

Rrown, 11 SE2d 321, 218 NC 

415 -State V Hawkins, 199 SE 
281 2 14 NC 120—Slatf \ P.ow st‘T 

199 S E 31, 21 4 N C 2 4 9 Snt« v 

\kton, 197 SE 719 211 N C 9.— 

Sl.Pe V Pavne. 197 SE 57 1 211 

NC 719—Slate v K(Mton 175 SE 
29(), 20b N GS2—Stale v Milb>r, 
14 9 SE 590 197 NC 4 15 

Ohio—lliidner v State, J60 NE 718, 
27 ()bio App 59, error dismissed 
IbO NE 03 4, li7 Ohio St b20 
Oi -Slate V Hutchtk 251 J’ S05, 121 
Or 14’ den>inft icheanns 253 P 
367 121 Oi 141 

Pel —-Commonw (Mlth v Kelp. 4 A 2d 
805 3 ! 1 I'a 280—Comrrionwa'altb v 
J\att(’rson dl T’a Disi i,. Co 215, 
23 Erie Co 215—(’ommonwMMIth v 
Daniels, 19 W.ish Co 119 
RT Stale v Feni, 121 A 218, 4 5 

U T !09 

Ut ih — State V Stcnbaik 2 P 2d 1050, 
78 I'tnh 150, 79 ADR 878 
Va - lltadshaw’^ v (’ornrnonw ealth, 4 
S E 2d 752, 1 74 Va 191 
WV.i — State V Farley, 23 S E 2d 
016 

Wis Walsh V State, 218 NW 714, 
195 Wis 510 

29 (^J p not note 39. p 1105 note 10 

Crime held murder In first degrree 

Mont —State v Dome Won, 248 P 

201, 76 Mont 509 

Deliberate and premeditated desiern 

(1) Under some statutes to consti¬ 
tute muidf'i in th( first (ie^rte tlierc 
must have been a deliberate and 


premeditated design — People v Ser- 
irnarco, 95 N E 551, 202 NY. 225— 
29 CJ p 1112 note if 

(2) Under auch statutes delibera¬ 
tion and prcrnedlt 11ion are neeessaiy 
< onstJtip'nts of the crime of murder 
in the llrst df Rrec - People v (''rum¬ 
ble, 35 N E 2d 614, 286 NY 24 — 

People V Deonardi, 3‘8 N E .372, 143 
N Y 300 

Deliberation 

Murder in the first dt trre» is that 
ftrrm of murd< r in whoh lh(*re is 
pr«. sr nt the dclibi r.vtion w^hich con¬ 
stitutes int< nsitled maliee or malice 
in the first doKree—State v Reed ,39 
P 2d 1005. 39 NM: 44, 102 ADR 995 

Fixed purpose 

To constitute murder In the first 
dej^n o the intent to kill must ha\e 
bei n formed into a fi\»'d purposo bv 
deliluiation and ja utk ditat ion — 
State V Dewis, 183 S E 357. 209 N C 
191 

Malice aforethouerht 

A thar^c of murder In the first dc- 
pn (* involves the eh'ment ot rnalne 
iforethoupht—People v Lane, Mich, 
7 N W 2d 210 

Murder committed during* robbery 

(1) Althouph murder is committed 
durinp perpetration of robben to 
<ontitutt murdiM m the first cUprec 
state lit t cl not plead and pro\e that 
it was so lonimitled if ck'lilx rat Ion 
is shown—State v Moore, 3> S W 2d 
905, 326 Mo 1199 

(2) In pros* cution for killinp po¬ 
int ofiu er afl(i ateusrd's attempted 
ro]drei\, even if jury found that, al- 
thoiiph thcif had bet ri an attempt to 
roll a tertain jierson, tlie attempted 
robbery had been t omplett'ly aban- 
doritd at time of .slmotinp, a verdict 
o( puiltv of murder of the first de- 
pni was warranted if jury found 
that accused killed the olllcer will¬ 
fully, dt Iiberately, and with prenual- 
ilation --(Tiinrnonwealth v KtdD 10 
A 2d 4 31. 13 7 Pa 171 

Premeditated desipn 

Undii stmic ‘ tatutes a pr« meditat¬ 
ed desipn to efteet death is an esstm- 
tlal element of om* class <»f murder 
in the first deprt^e—Foreh.ind v 
State, 171 So 241. 126 Fla 401 — 

Deavine v Slate, 147 So .S97, 10 n 

Fla 4 17—Rhodes \ State, 110 .So 
309, 101 Fla 520—Townsend v Slate, 
11'6 So 7 95 Fla 139—Dowe v State, 
105 So 829, 90 Fla 255—Smithie v 
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statp, 94 So 156, 84 Fla 49S—29 O J 
p 1112 note 7 

Purposely and with premeditated 
malice 

Under some statutes to constitute 
this class of homit'ide it is essen¬ 
tial that the kilhnp shall have b» t n 
done purposely and with pumieditat- 
(d maljte—Dloyd v State, 189 NE 
106, 206 Ind 359—29 CJ p 1112 note 
9 

Use of dangrorous weapon 

Intent loiifil killinp bv means of 
ding,trt)Us w'caxion doi s not consti- 
lutt' iiuirder in (lie first depree in ab¬ 
sence of dt liberation and premedita¬ 
tion, (.\'‘pt whtro accused is en- 
paped at time in ( omniission of inde¬ 
pendent felonj —I’eonle v Da/ar, 2 
N E 2d !2, 2 71 NY 27 
Express malice aforethoug'ht 

Murder in the first degrree is killing 
wiLli (\jir('ss malita* aton thought, 
th It IS will rt tun irei'on kills an- 
othci with a s<‘d.ii(, dclibeiatt mind, 
and a foinwd design — Stite v (lal- 
vano, D5 4 V 461, 4 W W Del , Harr 
109 

24, Ala -Howell v State, 8 So 2d 
815, 24! \la 105 

Ariz—Suifrh V State, 280 P 672, 35 
Ari7 4 !2, 67 ADR 129 
Cal—Peoj)Ie V Dari los, 30 P 2d 404, 
220 Cal 236—Peoph v Fleming, 
23 P 2d 28 218 Cal 300—Ptople v 
Howard, 295 P 3 13 211 Cal 322, 

71 ADR 1385—Ptople \ Smith, 

7 7 P 2d 277, 25 CilAi>i)2d 211 
Iowa - Stale \ Prewi r 251 N W 

8 14, 21S Jow.x 1287—S*ati v Sipts, 
20') NW 458, 202 Iowa 173, 47 A 
D n 407 

NJ—Stale \ Tuko. 118 A 579, 98 
NJI.aw 61—StU. \ Dtlii,o 09 A 
218 75 N J Daw 80S 

Pa—(\)niinonv\ t alth v Diarolph, 41 
J *a Di'-t ("o 0 4 ! 

J9 C T J) 1111 nott ^ 5, 6 

25. Mo -Slate \ Edlon, 1.51 S W 2d 
707 -Slate \ lackson, 130 S W 2d 
595, !11 Mo 10.55 St.Ut v Reagan, 
108 S W 2cl 391 

29 C 1 p 1112 note 10 
26 -N A —Peojile v Urunl. 11 NY 
St 59 

27. Mo -State v Spevei, 106 S 
505 207 Mo .510, 11 D R \ ,X S , 

83b 

20 C J p 1112 note 12 
28 Ind—Osburn v Slate 7 3 NE 
bOl, 164 Ind 262 -Patter fan v 
State, 66 Ind 185 
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While willfulness, deliberation, and premedita¬ 
tion must all be present and cannot be synchronous, 
the orcki in which they take place is not of con¬ 
trolling imiiortancc It is not enough that the 
design to kill existed at the time of the killing, 
hut It must have been formed before it was put 
into execution 

b. Definitions and Distinctions 

Among other terms employed in the various statutes 
defining murder in the first degree, which have received 
Judicial interpretation, ‘'willful” has been defined as in¬ 
tentional, “deliberation” a's a thinking over in a cool 
state of blood, and “piemeditation” as the entertaining 
by the mind of a design to kill prior to the killing 

The term “willful” as used by the statutes to 
characterize a killing which may be murder in the 
first degice means intentional as distinguished from 
accidental ‘’*2 “Willful” means governed by the 
will, without yielding to reason 


While there is some authority to the contrary,34 
a distinction is ordinarily drawn between the words 
“deliberate” and “premeditated” as employed in 
statutory definitions of murder,premeditation con¬ 
sisting in the entertaining by the mind of a design 
to kill prior to the killing,36 and deliberation in the 
weighing of the considerations for and against it,3"^ 
or the determination of whether or not the contem¬ 
plated act should be done 38 Deliberation means a 
thinking over with calm and reflective mind,39 and 
requires a cool state of blood and the absence of 
sudden passion caused Iiy lawful or just jiiovoca- 
tioii,4 9 while one in a heat of passion may premed¬ 
itate without delibeiating Although a specific in¬ 
tent to take life ma> be present, the killing, it has 
been held, is not necessarily deliberate and prcmexl- 
itated,4- but the woids “deliberately” and “prcmedi- 
tatedly” have been defined as meaning the intent to 


29 NJ—state V Mack, 90 A 1120. 
86 N J Law 23J 

30. N J —Stale v llonofislio, 52 A 
712, 54 A 90. 67 N Jli 229. 01 Am 
S It 12] 

20 (‘J p me note 56 

31. N" H —Slate V Gi eon loaf, 54 A 
18 71 N H 606 

20 G T pine nolo 57 
Tirrii' nquiMite for dtlilioralion see 
inti.i sulidivovion c of this so( I ion 
Fact determined from circumstances 
In rnurdir i)T osot ul ion, actuvod’s 
trsliinon\ as to the pr<*cise tune 
when ho formed intent to kill was 
not dMisivt, but such fact was to be 
dcLoiniinod in liKht of all the c ir- 
Luni‘=«t<i nc os - Stale v Cox, 23 A 2d 
555 12.S N J Law lOS 

Stated conversely, if the act Is pre¬ 
ceded b\, and is the result ot, a c on- 
curremee of will, doliheration and 
intent the (rime ol murder m the 
first dij^Kt IS prcwc'd —Ceoplo V 
Cardo/.a (\ilApp, 124 I’Jd S77 

32. N C—SI it(‘ V St.ukhoiiso, 67 
S K 761. 152 N C SOS 

20 C I p 1112 note 16 

If malicious intent to kill exist* d 
It is A\illtul—(^umInoM^^ eal th v 
Foltz, 5 I‘a 1)1 si A Co 550 

Under an indictment ihaiRin^^ tli it 

a<<us<*d Itloniouslx, willfulK dolih- 
(uateh pr t rn( d Jlal ( d 1V , and of mal¬ 
ic t aforeth()Uf,lit niunJ* r* d ckccas<‘d 
the hornu ido to consiiiutt murilcT in 
the flist d( ftrn*. must nsM ht on will¬ 
ful, that IS, int(‘nlional and not aiti- 
dontal - ‘^tati v l>i Battisti, 148 A 
66 1, no ("onn 54 

33 Ala—Marlin v State, 25 So 255, 
no Ala 1—Hawes v State, 7 So 
30'2 ss Ma 37—Mitchell v State, 
60 Al.i 26 

34. Cal People v Pool, 27 Cal 572 
Nev —StaU v Lopez, 15 Nev 407 


Ssmonymons terms 

“J’1 emedilation ’ and “deliberation” 
are sMionvrnous terms—\Vhit<‘ v 
Stale, 181 So 100. 2 56 Ala 124 
35. Nc‘h—Pemhrook v Stale 222 N 
\V 056, 117 Meh 759 
20 (M p 1112 note IS 
Deliberation is more than mere 
pr» nn dilation and is the distin^uif>h- 
iPK < hara* ter istic of murdtr in the 
tlrst d< 1 1 ec — Torres v Stat(‘, 43 J* 2cl 
020 39 N M 191 

33. N M -Torres v State, supra 
29 C J p 1112 note 19 
Conceited beforehand 

“Pr emeditat(*d” means conceived 
Inforc'haiul—Pemhrook v Stale, 222 
N \V 05b 117 .Nth 750 
Deliberate and clear Intent 

To ht jirmu dilate d tin unlaw fill 
killing must have been aceompanied 
hv a d* lilK'rate and eh ir intent to 
take lite —I'<*f)j)le V C<irdu/a, ml 
Apr>, 13f ]'2d 877 

Designed previously 

“I’l erne dilate el” means contrive'd c'l 
designed previously - Marlin v 
Slate, 25 So 255, 110 Ala 1— Hawes 
V State, 7 So 3112 SS Ala 17— 20 C 
J p 11 12 note 10 l.i] (1) 

Thought of beforehand 

Premeditation” nnans thought ol 
beforehand 

Mo—State V 34 S W 2d 82, 

126 Mo 1132 

XT M—Tolies V Slate, 43 P 2d 029, 
{9 N M 101 

KC—State \ IJiown, 11 S E 2d 321, 
21S NC 115—St itc V P*ows<r, 100 
SE 31. 211 i\ 210—State \ Paifl- 

kin, ISi SE 5tJ, 209 NC 117— 
State V Steelf, no S E 108, 190 N 
C 506—State \ Benson, 111 SE 
800 183 N795 

37. N J —State v Mangano, 72 A 
366, 77 NJLaw 544. 

29 C J p 1112 note 20 
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Maturely reflected 

' 1 )elibe rate ’ nnans maturely re¬ 
tie e led— Pe rnhrooK v State, 222 N 
W 056. 117 Ne h 750 

38. US—I! S V Kio, DC Alaska, 

26 E (\is No 15.5281) 

29 C J p 1113 note 21 

39. NM -Torres v State*, 43 P 2d 
020, 30 NM 101—Ex parte Simp¬ 
son, 24 I'2fi 301, 37 NM 453— 
State V Smith, 104 P 869, 26 NM 
4S2 

Formed with deliberation 

“Di'lihe rate ” mean*; formed with 
deliberation, in eonlrarlistinciion to 
a sudden, rasli ad- Martin \ Slate, 
25 So 255 no Ala 1—Hawes v 
State 7 Se) }02, S8 Ala 37—29 CJ 
p 1113 note 22 |a] (2) 

40 Mo—State v PLfagan, 108 SW 
2d JOl—State v Cade, 34 S W 2d 
S2 ;!26 Mo 1132—Ev jisUe John- 
sein, App , 142 S VV 2d 651 
N(’—St.ite V Brown, 11 S E 2d 321, 
2IS JS, P 415—State v Hiwkuis, 199 
SE 2S4. 214 NC ;3B—State v 
Be)vvse*r, 190 SIC 31 214 NC 240— 

State* V Paviu 197 S E 573, 213 
NC 710 State \ Bullkm, ISi S 
E 51] 200 NC 117—Stale v 

siee-le 130 SE 30S 190 NC 506— 
State V Benson, 111 SE S69, 183 
N C 70 5 

Term Win I on v State 268 S W' 633, 
151 Tt*nn 177 
29 C 3 p 1113 note 22 

"fie'lib* r.itie)n means that the* act 
Is done m a cool state of the blood, 
in turtheiarie e* of some tixcd design” 
—Slate V Evans. 150 SE 678, 680, 
108 N C 82 

41. Mo—State v Kotovsky, 74 Mo 
247 

29 C J p 1113 note 23 

42. N J —State v Deliso, 69 A 218, 
76 N J Law 808. 
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take life with a full and conscious knowledge of 
the purpose to do and it has been said that a 

very correct definition of the two adjectives “delib¬ 
erate” and “pi enieditated” is contained in an in¬ 
struction to the effect that, “if a person had time 
to think, and did think, and, after having thought, 
he struck the blow as the result of a determination 
produced by the operation of the mind, then that 
would be a sufficient deliberation and premedita¬ 
tion A homicide committed for revenge is de¬ 
liberate 

Premeditated de^iqn The phrase “premeditated 
design,” as employed in some statutes d( fining mur¬ 
der in the first degree, has been held to signify 
merely an intent to kill It is no more or less 
than a mental purpose to take human life 

Deliberate and premeditated design To consti¬ 
tute a deliberate and premeditated design to effect 
death the act must he deliberate, in the sense that 
it should not have been committed under the influ¬ 
ence of sudden and uncontrollable impulse pioduced 
by a pioxiinate cause, and premeditated, in the sense 
that an intention to inflict injury must have pre¬ 
ceded the doing of the act which effeeted eleath^^ 

Premeditated mahee In older to constitute pre¬ 


meditated malice as employed in the definition of 
murder in the first degree, the thought of taking 
life must have been consciously conceived in the 
mind, the conception must have been meditated on, 
and a deliberate determination formed to do the 
act 

Deliberately premeditated maluc aforethought. 
The phrase “with deliberately premeditated malice 
aforethought” within the meaning of a statute mak¬ 
ing murder so committed murder in the first degree 
means “thought upon, resolved upon beforehand, 
and not done suddenly,” although no particular 
length of time is required The word “deliber¬ 
ately” does not mc<in slowly, but refers to the itur- 
poscfiil character of the premeditated malice rathei 
than to the time spent in premeditation 

c. Time Requisite for Deliberation or Premedi¬ 
tation 

No particular length of time is necessary for delib¬ 
eration and premeditation. In some Jurisdictions the in¬ 
tention to kill and the act of killing may be as instan¬ 
taneous as successive thoughts of the mind, but else¬ 
where It IS held that there must be an appreciable time 
sufficient for some reflaction and consideration 

No particular length of time is ncccssaiy for de¬ 
liberation and premeditation,it is the fact of 


43. T'a—Jones v Commonwealth, 75 
T’a 4(11 

44. Ala—Cleveland v btdte, 5 So 
4Ut». 8G Ala 1 

20 C J p 111 J note 26 

45. Mo- State v Viriso, 71 S "W 
1031, 171 Mo 576 

46 Wis—MontpoTiierv v SUte 11 (> 

NW 876, 116 Wis 119, 18 L, R A , 
N S , 210 

29 C J pun not(* 28 


47. Okl - 
761, 47 

—H ishan v 
Okl Cr 204 

State, 

287 

r 

43. N Y 

- Peopb V 

Com o\ 

97 

1. 


Y 63 2 NYC^r 5(i5- ifihton v 

I’eoplt 88 N Y 117 

49 Ind -Dundovich v Stale, 121 
NR 177, 100 Ind 600—As?man v 
Sl.iU, 2 1 NIO 123, 12 5 Ind 347, 8 
R R A 33 

50. Mass—Coinmonwenltli \ Tin k- 
tr, 76 NE 137, ISO Mass 457, 7 
L R A .N S , 1056 

51. Mass — CommnnweMlth v 

RTOoks, 32 N R 2d 24 3, 308 Mass 
367 

52. U S —Rvans v V S , CM' A Kan , 
123 F 3d 461, tonfoimmt; to man¬ 
date 61 set 548, 312 US 651, 85 
JL. Ed 1102, vacatiiiK 113 F 3d 035, 
ctttioiari tiranli d (>1 S Ct 69, 311 
US 615, 85 RRd 404 

DC—Rost K V U S. 04 F2d 636, 68 
App.DC 167, certioiaii denied B8 


SCI 523, 301 US 615, 82 L. Ed 
1005 

Uia —Rhodes \ State, 110 So 309, 
104 J^'la 530—i>u<hanan v State 
116 So 275, 95 F) i 101—Lowe v 
Stat< 101 So 83‘» 00 Fla 255 

low.i—State V Heinz, 275 N W 10, 
22 J Iowa 1241, 114 ALR 050-- 
St iti \ MnUnsoii, 261 NW 787 
230 Iowa 1 13—State \ Tro's, 220 N 
W 0 5, 206 low i 859, opinion snp- 
plenuntcMl 231 NW 170-St.ite \ 
Kne«‘sk( in 210 NW 465, 203 Iowa 
M3 9 

Mont —State v C.Ues, 33 P 2d 578, 
07 MonI 171 

N J—Stale V v^lose, 148 A 764, 106 
N J l^aw 131 

N —Stale \ Rrown, 11 S R 2d 321, 
lilS NT C 415—Statf v Hudson 10 
S R 2d 7 :n, 218 NC 21M—Slato \ 
H immoiKls ] S R 2d 110, 216 NC 
(j 7 -Slate V Biiftkin, 18! SR 511, 
20M N (‘ 117-State v Rvans, 150 

S 678, 1M8 N 82—Stile v 

Hinson 111 S hi 860, 183 N (' 705 

Or -State V ItutUnk 254 P 805, 121 
Or 141, denvint; lehearin^' 251 P 
167 P’l Or 14 1 

I’.i M'oininoriw caltli a Patti rson, 11 
PnDisl A ('o 215, 21 Rr u Co 21^ 

—t'oniinonwi alth v Cliimm, 5 Pa 
Hist A Co 387 

Vu—Bradshaw v Commonwealth, 4 
S K 2d 752, 174 Va 301—Moshv \ 
('omrnonw 1 . a 1 Ih, 190 SR 153, 168 

Va 6S8—Sliiflelt v C'ommonwealLh, 

1 130 SE 777, 143 Va 609 
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Wrish—state v ]><ivis, 108 r 2d 641, 
6 Wash 2d 606 

20 CJ p 1113 note 34, p 1114 notes 
16, 41 

“The length of time nec< ssarv to 
deliberate, or to form a spenfie in¬ 
tent to kill, ne* d onlj be time enough 
to form a wilirul, irremi dilated, and 
speeific intent to kill betoie the kill¬ 
ings, and, if Iheie be such time it 
IS sufTleunt, no matter how long or 
how short it mav be ’’—St.ite v 
Simhorski, 182 \ 221, 331 120 Conn 
621—State v Hi Hallista, 14 8 A 604, 
668, 111) Conn 519 
Constant purpose 

‘ Pi erneditation’’ as an essential 
element of mui der in fust degree 
does not in\olve as a nen ssarv ele¬ 
ment a constant purpose for a dt fi¬ 
nite length of time—Stale v 6\iTley, 
W \'.i . 21 S R 2d 616 
Matter of logrical sequence 

‘It IS not so much a matter of 
time as ol logical sequence Fust 
tin dilibtiition and pn in< dilation, 
tin n the lesoluLion to kill, and last- 
1\ tin killing in puisuancG of the 
Kso’ulioii ind all this mi> ch eur 
in a few sfionds”—Commonwealth 
\ Hrooks, 33 N R 2cl 243, 311. 308 

Mass ;07—t'ommonwM .alth \ Tin k- 
, r, 76 NR 137, 141, 189 Mass 457, 
7 L R A .N S , 1056 
Premeditation is not controlled bv 
Pil)se of lime—Pcotib v Patubo 71 
f‘2d 270, 9 Cal 2d 537, 113 ALR 
1303 
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deliberation which is important, rather than the 
lenp:th of time diirinj^: which it continued The 
rcqiii‘^itc time cannot be measured by any rule other 
than that fninibhed by the circumstances of each 
casc,'"^ since the time necessary must vary accorcl- 
intr to the \aiyinp: temperaments of men and the 
circumstances under which they are yilaced It 
has been variously stated, in terms or effect, that 
any leng^tli of time, however short, is sufficient,*''® 
that It IS sufficient if the yniniosc of killinj:^ is 
weipfhed long enough to form a fixed design to 
kilp7 or a conscious piirtiosc to kill that it is 


sufficient if the design is formed even a moment be¬ 
fore It is put into execution,®^ or that deliberation 
and premeditation may have existed but for an in¬ 
stantand that, if a design to kill has been de¬ 
liberately formed, it may be instantly carried into 
effect 

In some cases it has been stated that there need 
be no appreciable time between the formation of 
the design and its execution,^- and that the inten¬ 
tion to kill and the act of killing may be as instan¬ 
taneous as successive thoughts of the mind On 


53. T) r - Tlostic V IT S , 04 F Ud 

(•Tfi, 68 167, rfitioraii 

dennd 68 S f't 523, 303 US (.36, 
82 LKd 10S5 

54. Pii—Commonwffillh v Earnest 

21 A 2d 38 342 I’a 54 4—Tommon- 

wejillh V Grimrn, 5 I’d Dist &. Co 
287 

Utah —State v Stcnhdck, 2 P 2d 
1050, 78 Utah 350, 79 ALK 878 
29 C J p 1116 note 53 

55. Ohio—Earlv v Statf. 16 Ohio 
Cir n 646, 7 Oliio Cir U< c 532 

56. D« 1—St Tie V (lilv'inci, 154 A 
4 61, 4 WWHarr 4(I9 

NO —State \ U ivvkins 190 S E 284 
214 NC 326—StdO‘ ^ I’aMu, 107 
SE 573, 21 1 NC 710—St.lit v 

Lewis, 183 SE 357, 209 NC 191. 

29 C J p 1114 nol(‘ 37 
Opportunity to recollect 
An tut lb done with dfliberation, 
however lonf? or short a time intir- 
vtnes after the intent is lorniid and 
hit OK It is (^edited, it the oltendc'r 
h<is an opportunitv to recollect the 
offense or to he aw.ire of what he is 
about to do .and Its c onsequcMic es — 
State V lUiflkin, 183 SK 543, 200 N 
C 117 

Removal of revolver from holster 

Even if accused did not decide to 
bhoot until he slopped in back vard 
where he h.ul tied to escape othcor, 
accus(‘d h.id lime to delihcuate after 
he stopped and wdiiJe he was remov¬ 
ing revolver trom holster bet ore 
ofheer appeared so as to support 
conviction for murder in the first df- 
Krt'e of c.fFic c'r — Stite \ Simhorski, 
182 A 221, 120 C^oim 621 

57. Polo—IVlac'stas v People, 11 P 
2d 227 91 Colo 36 

Utah — St itc* V M.isalo Karumni, 126 
P 2d 1047 101 Utah .692 

20 C J p 1114 note 38 
It is fully formed purpose of a< - 
cused to take litt, and not hn%th 
of time rcfiiiirtd to form puipose, 
which constitutes kilhnp: murder in 
thsi decree—Pornmonweallh v 
Scott, 130 A 317 284 Pa 150 

53. Mo—State v Kindled, 49 SW 
845, 148 Mo 270 
29 C J p 1114 note 39. 


59. ALi—AVhite v State 181 So 
100 2 i6 Ala 124 

Pel State \ I^ec 171 A 105 6 W 

W ITarr 11—State v Calvano, 154 
A 4 61. 4 W AY Hair 409 
Mont Stale v Calcs, M P 2d 578, 
07 Mont 173 

N —State* V Hudson, 10 S 10 730, 

218 K C 210—State v Hammonds, 
3 SE2d 430 216 NC 67—St.ate 

V Sleek, 130 SE 308, 100 NC 

.606 

AVkKli—Slate v Davis, 108 P 2d 641, 
6 A\ .ish 2d 606 

WA’a—St.ite v I’orter, 127 SE 386, 
08 AV Va 300 
20 C I I) 1114 note 40 

”Th(* intent to kill, distinetlv 
forme cl evc'ii for a moment is siifh- 
cicnt”—('•ommonw eallh v J>i\naio- 
WMt/ 110 A 77, 7.S 275 P.i 2 16 

60. Iowa - SI ite V Mithcson 2C1 N 

W 7 87 2 20 lowM 132 

VVVi Slate* V Uorler, 127 SE .386, 
OS AV V,i too 
20 CJ p 1114 note 41 

“An msi vnt of linu m.iv be all the* 
time n« ( e lor one to form a 

ik'tei mination lo do a chi tain Ihinj, 
so ‘^wift is the operation ot the* hu- 
m.an mind” -(Commonwealth v Dk- 
her, 118 A 216 216, 274 Pa 325 

Moment of llrlngr 

rielilx r.ition could h.ive hern 
foimod at the veM moment the fat.il 
shot WHS fired—Male v Hall, 13 P 
2d 624, 5 1 Ne V 211 

61 DC —VldndKc v U S , 47 F 2(1 
407, (.0 AppJ)(^ 45, ccilioraii 

granted .61 S Ct 333, 282 US 836. 
75 L Ed 74 3, .and reversed on oth¬ 
er grounds 51 SCI 470. 2S3 S 
308 75 LEd 1064 73 \LK 120.3 
29 C J p 1114 note 42 

A premeditated design may b( 
foi med instantly preceding the ae^ t 
hv which it is earned into ex. (ii 
I ion --Bash.am v State, 287 P 761, 
4 7 Okl Cr 204 

62. \riz —Sullivan v State, 55 I’ 2d 
312, 47 Ariz 224—Mac i.as v State 
283 P 711, 715, 36 Anz 140, eitin^. 

Corpus Juris. 

Cal—People v Smith, 104 i’2d 510 
15 (^al 2d 610—People v Dale, 59 P 
2d 1014, 7 (^al 2d 156—People v 

Garcia 12 P 2d 1013, 2 Cal 2d 573- 

888 


People V Larrios, 30 P 2d 404, 220 
Cal 236—People V Fleming 23 J’2d 
28 218 Cal 300- 4»c>ople v Donnel¬ 
ly. 210 P .623, 190 Cal 57—People 
V Owens 81 P 2d 429. 27 Cal \i)p 
2d 606--r’(*oplo V Smith, 77 P 2d 
277 26 (A"il \pp 2(1 211—People v 

Hall .68 P 2d 697, 14 Cal Aj>p 2d 

582—People s Pivaroff, .3 1 P 2d 
41, 138 CilApp 62.6-- I’( opk v 

Russo 24 P 2d .680, 13! Cal Ajip 
468—I’eople v AVieks, 286 P 514, 

101 C,i\ A PI) 708 

Idaho—Stall \ Wilson, 213 P 159, 

41 Idaho 616 

VV.ish—State v Millt'r, 2 P 2d 7J.S 

16 1 W Kh 111 
29 C J p 11 16 note 44 

63. At iz --Mac j.is v State, 283 P 

711, 716 !6 Anz 140 citing Corpus 

Juris 

Ci1-T’(ot>]( \ Smith 104 P 2d 510 
15 (All 2d 610—I'r opl(‘ V Fr<‘ri(h 87 
T’ 2d 10 11 12 C\] 2d 720 - TN oiih* v 

Arand.i, 83 P 2d 9 28 12 Cal 2d 307 

- Tk(.pl( v Hritp, 72 T’2d 122 9 

CilJd bbf. -r'eopk* \ Dale 59 P 2d 
1011, 7 Cil ’d 156—l’(or)k V G.ir- 
(11 42 P 2d 1013 2 (’al 2d 57 1— 

People v Unriios ,10 P 2d 401, 220 
(Vil 236—T’loplt V Fleming, 23 P 
2d 28 218 (\il 100—People v Don- 
ndlv, 210 U .62 1, 190 C.il 57 - 
P(‘oi)h V Ul'ii kwood, 96 T’ 2d 982, 
36 (All \pp 2(4 (28—People v Snntli 
77 I' 2d 277 2.6 CalApp2d 211 — 

I‘e()i)l( V Jiiisso, '21 P 2d 580, 1 33 
C.il \pi) 4 68 

Colo—M.iesl IS V Peoiilc 11 2d 227, 
91 Colo 36 

2 9 (M p 1115 note 4.6 

‘In order that there ma> he such 
premeditated malue .is will ni.ilu a 
killing murder in the first dogi c e 
th(- thought of taking lift* must ha\e 
been consciously conceived in the 
mind the c*oneeption must liave been 
meditated upon, and a deliberate de- 
tei mination formed to do the act 
Where the homicide has been preced¬ 
ed by a concurrence of will, with an 
intention to kill, and these are fol¬ 
lowed bv deliberate thought or pre¬ 
meditation, although they follow as 
instantaneous as suece‘-sive thoughts 
can follow each other, the peipetra- 
tor may he guilty of murder In the 
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the other hand it has also been held that there must 
be an appreciable time sufficient for some reflection 
and consideration and the formation of a definite 
purpose, no matter how brief that there must be 
time enoujjh to permit the formation of a distinct 
])urpose to kill and for some reflection and consid¬ 
eration,<^5 and that the statement that they may 
follow each other as two successive thoup^hts is er¬ 
roneous and that time sufficient to form the in¬ 
tent ion to kill does not necessarily include sufficient 
time for premeditation and dt lihei ation 6“^ The 
time need not be lonp: enoupfh for defendant to pon¬ 
der thornuj^hly o\er the «ict and its const(|uenccs®^ 
and ho need not h.ive brooded over it,®"' nor lutd 
there be a predetermined intention to kill fixed in 
the mind after a matine reflection and deliberation 
on the act of killing; The fact that some ajiiireci- 
able time must elapse docs not require the lajise of 
days or houi s, or even minutts'^^ 


d. Necessity That Killing Result from Delibera¬ 
tion and Premeditation 

To constitute one class of murder in the first de¬ 
gree It is ordinarily necessary that the killing result 
from deliberation and premeditation Deliberation and 
premeditation imply the existence of a mental state ca¬ 
pable thereof 

It is not sufficient that there shall have been de¬ 
liberation and premeditation at some lime prior to 
the killinp^; the killing itself must have been the 
result ihcicof’^- Where a wound is inflicted with 
intent to kill and is inflicted deliberately and pre- 
mcditatedly, then the killing is also deliberate and 
pi emedilatecl 

Deliberation and jircmcditation imply the e\ist- 
eiiee of .i mental state caji.ihle thcicof^'* and de- 
liher.ition requires a certain degree of ment.d cool¬ 
ness. as considi red supra subdivision b of this sec¬ 
tion 'J bus, allliough there may have been time for 
(lelihcialion, if the purpose to kill was formed and 
immediately executed in a jiassion,'^® especially if 
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rs or. sj I. Ed 100 .-'. 

N Y - T’tople V <juadapnino, 115 NE 
704, J*!'! NY :A\ 

R I —Stcitp \ Fern, 121 A 21S. 45 
U I 

ew p n 15 note 4f. 

Cannot be Blmnltaneous 

If th( killing- 1itr>k pUne Mniultnne- 
ouslv with the formadoTi of the in¬ 
tent to kill there would be no jne- 
rnedilation—St.ale v Ibown, 11 SE 
Jd o-M, 2 18 N C 415—State v Evans, 
150 S E 678, 679. 108 N C 82 

Momentary impulse, v^hnh might 
have p'msj d or hciv(‘ heen ifmliolled 
if there had been time, m not a “de- 
Iiticiation,” meeting the requirements 
of murder in the flrsl degree — 
Tone's V State, 43 P 2d 929, JO NM 
101 

In Florida 

(1) Premeditation must exist an 
appreciable length of lime bclore thi 
killing so that the perpetrator of the 
act may know and be eonseiouf, of 
the nature and character of the net 
whuh he is about to commit and th< 
probable result therefrom in so far 
as the life of the assaulted person is 


involved—Forehand v State, 171 S(* 
211, 126 Fla 461—20 CJ p 1115 note 
40 Id (1) 

(2) Premfdilation need net e\isl 
<inv extended lime btloie 1h< o 1 — 
Malthfw^s v State 177 So 321, 3JO 
I'M i 51 Fort'hand v State, supra 
Hasty V State, 3 62 So 010, 3 20 Fla 
260 

( >) If tile purpose or inttntion to 
kill is (lelinilfl\ fiaimd in the mind 
of the Killer and he proreods to act 
in tlo t\((Ulion of siuh thought or 
df sign th« element of piemeditation 
♦ xists -Milton \ Stale 102 So 210 
3 10 Fla 617—Divis v State, 100 So 
2")0 I 58 Fla 70S - Foiehand v State, 

supra 

(1) Whf re the evideme js sufTi- 
cient to show llmt a« e used had am- 
T)l(* time t«) form a purpose to kill 
deef'istd and ior the mind of tlie 
kille'r to ]K(ome full\ conseious of 
its own ilesign it will b< ebM'niod sul- 
tU lent as to point of time m which 
to enable the killer to form a pre- 
mt'dit.ited d<*sign to kill—Rhodes v 
Slate, 110 So 300, 104 Fla 520- 

esreen v State*, 113 So 3 21, 03 Fla 
1076 

(7) Under sue h nie umstantes the 
honiie ide will eonslitute munler in 
the first degree although the* design 
and inte*nt to commit such homicide 
were formed h\ accused immediate ]\ 
be*foit the act was actually commit¬ 
ted -Wooten V State, 140 So 474 
104 Fla 597 

(6) Other particulars of Flonda 
rule see 29 OJ p 1116 note 16 [e] 

S5. X y —People v Chiaro, 93 N R 

931, 200 N y 316 
29 CJ p 1115 note 47 
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60 Wash —Slate v Moody, '51 P 
'17(», IS Wash 163 
20 CJ p 1115 neite 4 8 

67 X 1 —State* v Clayton, 85 A 173, 
81 X T Haw 671 “Slate* \ Mangano, 
72 A 16(), 77 N J Law 514 

68 Ala —White v State*, 3 83 So 

100, 2 36 Ala 124 

20 C T p 3115 note 50 

69 Xt'- Statf V IT n\ kins 109 SE 

281 21 t N C 326—si Ue* v Payne*, 

107 S E 571 213 NM" 710 

20 C r p 11 16 note 51 
70. Ark —Me \drims v State 26 Ark 
107 

71 1)(" - P>ostic v IT S 0 1 F 2d 6 36 

'68 Vpp I) C 167 eeTti()i<iri de nie*d 
5S S ("t .7 2!, 303 IMS 0J.7, <S2 L Ed 
1005 

72. Ual—T’eople \ M.iughs, 86 P 
187, 140 ("al 273 

WVa —Stale v (Milford 52 SE 864, 
5S AV V'l (,81 

73 —Stile \ I’hillips, 02 N W 
876, 118 Iowa 661) 

74 XT Stale \ (Me)se 148 A 761. 

101. N 1 ]. iw !21 

N A’"—lOojdf \ ("’rumble 35 N E 2d 
r»’.t 286 X A" 2 1 Pe eqde v T/conar- 

di 3S X E 372 1 13 X y 360 
>'i e I ,) I 1 I () nol ( (ill 
lnlo\i< iiMiJ IS affecting pejw'er to 
pi I mi dilate or delil)e*iaU' see supra 
^ 5 

Mental eapaeitv as atlecting power to 
pre'im dilate or delil>e*rate see supra 
§ 4 

75. Tenn —Winton v State 268 S 
W 63 3. 1 51 Tenn 177 
JO r I p 1116 note 62 
Incident of mania 

The fatal blow must not have been 
Ihe* incident of mama or a sudden 
paroxysm or heat of pa^'sion such as 
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the passion was aroused by a recent provocation or 
by miitiKiI combat, the murder is not deliberate and 
premeditated However, passion does not always 
1 educe the crime since a man may deliberate, may 
premedit.ite, and may intend to kill after premedi¬ 
tation and deliberation, althoiij^h prompted and to a 
larfi^c extent controlled by jiassion at the timeIf 
the desi^2:n to kill was formed with deliberation and 
premeditation, it is immaterial that dt fendant was 
in a passion or excited when the design was carried 
into effect Provocation has a bearing on the 
question of deliberation favorable to accused, just 
as Its absence has an unfavorable be.iiing'^^ The 
degree of a de’-berate killing committed under prov¬ 
ocation but \Mthout p.ission is not ieduced Mert 
anticipation of tiouble with deceased is not suffi¬ 
cient of Itself to reduce the degree if crime from 
minder in the first degree 

e. Classes of Killings Where Dehberation and 
Premeditation Not Required 

The statutes ordinarily do not require deliberation 
and premeditation m some classes of murder in the first 
degree, such as in case of a killing in the perpetra¬ 
tion of a felony or a killing by lying in wait, by poison, 
or by torture 

Ordinarily under the various statutes dividing 


murder into degrees deliberate premeditated malice 
aforethought is not always required to constitute 
murder in the first degree 

Killing in perpetration of felony Where killing 
in the perpetration or attempt to perpetrate a fel¬ 
ony or one of certain enumerated felonies is made 
murder in the first degree, the perpetration or at- 
tem])t to perpetrate the felony is regarded as stand¬ 
ing in the place of or as the legal equivalent of the 
willfulness, deliberation, and premeditation neces¬ 
sary under the statute as to other killings and dis¬ 
penses with the necessity of proof thereof Such 
a statute applies to d 11 homicides committed in the 
peipctration of the enumerated felonies <ind not 
merely to those which might be planned as part of 
the execution of the felony intended Where, un- 
dt 1 the statute, murck r in the first degree ma> con¬ 
sist of a killing in the per[)ttration of certain enu¬ 
merated felonies, and where there is no general 
provision that murder in the first degiec may con¬ 
sist of a killing in the peipctration of a felony, a 
killing in the ])ei iietratiein of a felony either than 
one of the enumerated felonies, in order to consti¬ 
tute murder in the first degree, must have been com¬ 
mitted deliberately, pr(meditatedly, and with malice 
aforethought 


su'^ponds (ho cool normal state t)f 
mind —liowe v fcttati, 1(ir> So 90 

Fla 2’)^) 

“Passion/’ within rule that killinf, 
to constitute nnudc*r in lirst di-^T«o 
must not have been comm it cl undci 
passion means the sairu thing as 
anger—Winlon v State, 2GS S V\’ '6*11, 
l.Sl Tenn 177 

76- Aik—MiClendon v State, 126 S 
W 2d M28 1‘)7 Aik 11 (5 
29 C J p 1116 note 63 

77. N y —I’eoplc V Johnson, 34 N" 
K 920, 13 9 NY 35S 

29 r J p 1116 note 6 4 

78. Ala—t\ildwcll v State, 8 4 So 
272, 203 Ala 412 

29 C 1 p 111 7 note 66 

79. NO*—Slate V Starnes, 11 SE 
2d 6VI, 21S NC 639 

80 (^l] - -People v Gingc 11, 296 P 

7(1 211 e^al 632 

29 C 1 j) 1117 note 6b 

81. Wash—Stall v (''olagino 206 1* 
41 J 119 Wash iOl 

82. Mass—Commonwealth v Claik, 

198 N E b41 292 Mass 409 

83. Ark—iKivjs v State, 30 S W 2d 

810, 1S2 \rk 123—Washington v 
Slate, 28 S W 2d 1056, 181 Ark 

1011 

Cal—People V Boss, 290 P 881, 210 
Cal 2 1.6—People v Arnold, 250 P 
168, 199 C il 471—Peojdc v Petro, 
66 P 2d 9S4, 13 Cal App 2d 245— 


People \ Anderson 37 P 2d 67, 1 
Cal App 2d 687 

Irid—C(.h V State, 134 NE 867 192 
Jnd 29 

Mo -State v Si'hriflt 108 S VV 2d 
177 341 Mo 241—State v Kaull- 

man, 73 S \V 2d 217 336 Mo 611 — 
Stall V Ml allow- 61 S W 2cl 1033 
330 Mo 1020 — State v Shnipe, 31 
S W 2d 76 ‘>2(> Mo 106 1 State v 

Moon {{ S W 2d 906 326 Mo 1199 

—Stall \ MabiN 22 S W 2d 639 
321 Mo 2 19—Slate \" Itobirietl 279 
SW 69b—Stall \ flavis. 262 SW 
Kill 

Mont--State \ Reagin, 210 P 86, 64 
IMont 181 

Neb —Bogus \ Slate 2 N W 2d 629 
141 Nib 6—Swaitz v State 226 
N W 766 118 Ntb 691—South v 

Stall 196 NW 681 111 Nib 183 

NC—State V Alston, 3 S E 2d 11, 
216 N C 711 

Okl —Moms V State 96 P 2d 88, 68 
Okl (''r 147—MiPonald v State, 16 
T’ 2d 1092 64 OkKT 161—Eovett 

V Stall, 1 i’ 2d 800 .51 Okl CT 324 | 
—How ington v Stale, 260 P 911, 
36 Okl Cr 362 

Wa.sh—State v Baiton, 106 P 2d 63, 

5 Wash 2d 234 
29 C J V 1117 note 68 

Absence of jastifleation or encase 

Where the homicide was commit¬ 
ted in the perpetration of the crime 
of an attempt to commit robbery by 
(he use of a deadly weapon, it was 

890 


unlaw’^tul and, in Ihr absent! of i ii- 
lumstaniis ni jusi itii i (mn or i use 
or in ixttnuation Ibi ciimi was 
lomnnilfd with inalue aforttlioupbt 
—Stall \ Di Batlisti, 148 A 664, 
no Conn 64 9 
Attempt to rob another 

The 4ai ( that Ihiii vvris no cvi- 
cp^nii of an atlenu)t to rob deceased 
does not rif]uiii tin juiv to lind the 
flenniii'- ut di'l 1 bei.ation premedita¬ 
tion and niahee in itrdi r tor the 
I rinii to be niurdi r in tin fust di- 
grct —Slat* \ Messino, 30 S VV 2d 
760 326 Mo 74 3 

Implied 

Willlulncss di liberation, and pre- 
I mid It at ion aie im])hed W'bcn the 
killing IS committed in the perpetra¬ 
tion ot or atlimpt to pcrpctiatf, 
any of the felonies narm d—Coibiane 
V Stall, 69 P 2d 6.68, 48 Ariz 124 

84. (’al —Peciplo V Calailtero, 87 P 

2d 364, 31 Cal App 2d 52—People 

V Sutton, 62 P 2d 397 17 Cal App 

2d 561 

85. Iowa—Slate v Campbell, 251 N 
VV 717, 217 Iowa 818, 92 ALB 
1176 

Mo—State v Lindsey, 62 S W 2d 420, 
333 Mo 1 39—State v Hayes, 262 
S W 1034 

:Larceny 

Homicide irifidcntal to commission 
or attempt to commit larceny would 
not con.stitute murder in first degree 
unless element of deliberation wrere 
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Killing hy lying in zvatt Under some statutes 
deliberation and premeditation are established by 
lying in wait 

Killing hy poison Where the statute prescribes 
that all murder which shall he perpetrated by means 
of poison or lying m wait or an> other kind of will¬ 
ful, deliberate, and premeditated killing shall lx 
murder in the first degi ee, murder ])er])etr<ited by 
means of poison ordinarily is s.iid to cany with it 
the conclusive evidence of ])remeditation and delib¬ 
eration but, on the other hand, it has been held 
that It may be possiiile that murder may be commit¬ 
ted hy means of poison and yet not be the result of 
a wailful, deliberate, and [iremeditated act and hence 
that under a statute of this character a conviction 
of murder in the second degree may be legal 

Murder hy torture Under a statute providing 
that all murdci perjietiated by means of torture 
shcdl he deemed murder in the first degree, deliber¬ 
ation IS not an essential tkmeiU of the crime 
The turpitude of the act of torture supplies the 
place of deliberate and premeditated malice 

§ 34. - Malice 

Malice IS a necessary ingredient of murder in the 
first degiee, and under some statutes the malice must be 
express malice 

Ordinarily, under the various statutes, malice is 


§ 34 

d necessary ingredient of murder in the first de¬ 
gree The distinction between murder in the first 
degree and murder in the stcond degree may lie 
in the kind of malice picseiit'^- hor example to 
constitute murder in the first degree, or a particu¬ 
lar class of murder in the first degree, the malice 
must be express malice,althuugli undci other 
statutes ibc m.dice may be cither express or im¬ 
plied Under statutes providing that all murder 
which shall have been committed in the pcrpcliation 
of, or attempt to perpetrate, certain crimes shall 
be murder in the first degree, proof of express mal¬ 
ice aforethought is unnecessary,®^ as the m.ilice of 
the initial offense attaches to whatever else the crim¬ 
inal may do in connection therewith 

Willful, deliberate, and premedilnted A killing 
with malice aforethought is not necessarily will¬ 
ful, ddihcratt, and premeditated so as to be as such 
murder in the first degree The fact that a killing 
was wuth malice afoiethought does not show nec¬ 
essarily the presence of the elcm< nts of willfulness, 
deliberation, and premeditation.'*^ although a killing 
which would have been with malice aforethought 
under the common-l.iw rule is in some jui isdiclions 
held to be a killing with '‘premeditated design’^ as 
the term is emplo}ed in a st.itutory definition®® 
lleivvever, a murder shown to have been committed 
on express malice is ordinaril) a willful, deliberate. 


'^hown- State \ Shnrpe, *^1 S W 2d 
75, 820 Mo 106 1 

80. N —SLil( V J3anH Is, 40 SE 
091, 1 ’.I N C 671 
20 (’ J p 11 17 note 71 

87 . rsj o—Stnte \ lUinids, 46 S 10 
001, 101 N C 071 

20 C J p 1117 note 60 
Aesnlt 

The statute < l.issif>inp: niurdeis 
peiptticiUd in a p.iTtnular iniinne 
as niUTdti in the hrst diKTe< in¬ 
cludes inindLi h\ poison liec.iu.se it 
lesults from a willlul, delibi rate, 
and {)!('inedit it( d ad --I‘ioi)lt \ 
Austin 10J N VV .500 221 Midi 60.5 

88 . Tonn — Stale v Dowd, 19 Conn 
388 

89. NM—State v Held. 10 I’Jd 
1005, 80 N IVI 14. 102 ADK 095 

90. t^olo—Townsend v 1‘e‘ople, 111 
r 2d 330, 107 e^)Jo 258 

91. Ark—Bifimldt v State, 156 S 

2(1 320, 303 Ark 1165—Jialh ntine 
V State. 102 S VV" 2d 384, 198 Ark 
1087 

Ind—TTrkins v State, 191 NE 136, 
207 Ind 119 

Nd) — Quijas V State, 275 N W 588, 
133 Neh 410 

NC—Slate v Bui Tape, 25 S E 2d 398, 
221 NC 120—Slate v Starnes, 17 
S E 2d 346, 220 N.C 384. 


Or—Slate v Biilchtk, 250 I* 0o7 
131 Or 111, r( ht irinj; denn d 251 
D 805. 131 Or 111 
Maine in ^,in(ral s( t siipia §5; 11 38 
^.(((StjtN t)f rnali<< to (onstituti 
muidtr in aii> deg^ree see .supi.i 
«! 30 

92. X M - Torres v Slate, 43 I’2d 
02'». ;o NM TM 

93. (\)1(» -IriKles v ]*topl«, 22 J’2d 

1100 03 Colo 518 

Dd—StaU V I at, 171 A 195. 0 W 
Wllui 11 

NM --'roues V Stale, 40 P 2d 939, 
30 NM 101 

NC—Slatt \ Hawkins, 190 SE 
281 211 NC 120—State v Bowstr 
190 SE 31, 214 NC 240—State v 
I’a>ne, 107 SE 57 !, 210 N C 719 
Pa “Set Commons t alth \. Mt O'all, 
Add 255 

29 CJ p 1105 note 43, p 1118 note 
74 

“Expi*e8s malice aforethougrlit,” as 

Ihi t»rin IS cniplo\ed in somr slat 
utes ddininj; ‘muidtr in the first 
dt«ree," exists wht're the killing was 
done with a sedate, deliheiale mind 
and formed dt sign to kill -State v 
J’hillips, 187 A 108, 7 WW'Harr, 
Del, 544—29 CJ p 1118 note 77 

94. Aik—Biamlett v Slate, 156 S 
W2d 226. 202 Aik 1165. 
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Cal- Ptoplt' V Cardo/a, App , 1‘14 

P 2tJ 877 

Ind - 15 I kins ^ Statf, 101 NE 136, 
207 Ind 119 

Iowa—Statt \ Sullivan. 208 NW 
8St 3 10 low.i 817 
30 C T p I 118 nott 76 

95 Dd— State v Opht r 188 A 257, 
8 W VV ll.irr 0 i 

Ind -Cole \ Slat., 114 NE 807, 102 
Ind 20 

VV \ T State V WillMrris, 127 SE 
’.20 08 \V Va, 45S 

No provocation 

TIu mailt ( rntessarv to charitttr- 
izf the killing as nuirdt r is to be 
imyilitd from the fad that no provo- 
t.itnm for the killing- appeared — 
St,lit v Keagin 2J0 I* 86, 64 Mont 
181 

96 I’a—Commonwealth v Prisbie, 
20 A 2(1 285 842 I’a 177 

97. NM —Ex p.arte Simpson, 24 P. 

2d 201, 17 N M 4,53 
29 C J I) 1 11 8 note 79 

98 N IT —State v Greenlcaf, 54 A. 

38, 71 N H 606 
29 C J p 1112 note 14 

99. W'ls—Clilford v State, 17 N W 
304. 58 Wis 477 
29 C J. p 1112 note 16. 
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and picmcditatcd murder and as such is a murder in 
the first dcs'rcc ^ 

Kilhnq hv mujns of poison Any intentional kill- 
iiit^, commuted by mcdiis of poison, evidences mal¬ 
ice " W'here the statute makes all murder perpe¬ 
trated by means of poison murder in the first de¬ 
cree, It d()cs not dispense with the necessity that the 
killing’ shall have been with malice aforethought, at 
least where “murder” is qenerally defined by stat¬ 
ute as the unlawful killing of a human being with 
malice .iforelboughtWhere the statute pi ovules 
that all murder committed by poison ^h.ill be miirdci 
in the first degree, the killing may be either with 
cxyiress or imiilied malice ^ 

§ 35. Second Degree 

a In geiier.d 
b Malice 
c Inte lit to kill 

d Deliberation and ])re ineditatuin 

a. In General 

Where murder is divided Into degrees, and murder 
In the second degree is not specifically defined, murder 
in the second degree usually is murder which is not 
accompanied by the distinguishing features of murder 
in the first degiee 


The statutes dividing murder into degrees quite 
frequently provide, after defining murder in the 
first degree, that all other murder shall constitute 
murder in the second degree^ Under statutes of 
this description, muider in the second degree is 
common-law murder, but the killing is not accom- 
jianied by the distinguishing features of murder in 
the first degree ® Some statutes, however, express¬ 
ly define murder in the second degree or particular 
classes of homicides which shall constitute murder 
i.n the second degree,'^ for example, as an unlaw¬ 
ful killing ])erpetrated by any act imminently dan¬ 
gerous to another and evincing a depraved mind, 
regardless of human life, although without an> pre¬ 
meditated design to effect the death of any jiartic- 
ular individual,^ or an unlawful killing, tierpelrated 
by any act imminently daiigiuous to othcis and 
ewincmg a depiaved mind, reg.irdless of human life, 
witliont any premeditated design to effect the death 
of the ])crson killed or of any human being,^ or a 
killing in the performance of an unlaw ful abor¬ 
tion,or a killing in sudden affr.iy by use of a 
deadly w^eapoii w'hich was concealed before the com- 
nunccmeiil of the fight Under some statutes a 
honiicielc committed in the perpetration, or attempt- 


1. An?—CaniplKll v Tt?Ti1oT>, 12r» 
V 717, ] 1 Anz ]()') 

20 C J p Ills nt)le 80 

2. Ktin —State v r.<ildwin, 12 P 
"^IH *P) Kan J 

20 C J p Ills note 81 

3. Idaho--Sta U \ Phinm \ 80 1* 

(i04 n Id'ilio ‘107 12 KUA NS, 

O.hO, 12 AnM(\us 1070 

4. Tex —ISfiik'V v Stall, 141 S W 
UOG, Gf) TeX(Y 1. 

5 At iz—Kasdltr v Stall, SI I’Jd 
8 1, .02 All/ 'KjG—K iiiS(.\ \ StaU 
60 I* Jd 1141, 4 0 Ai jz JOl 

Cal IN'opK \ Kinfi, S.O P 2d 02S, 00 
(\al Apj) 2d isn- l’ioplf V Neiida, 
SI 1'2d 0G4, JO Ca.1 Apj) 2(1 11 — 

Peoi)le V C’onnois, 12 I’2U 43, 1J4 
Ca] Ap]) 21 6 

I’a — Cmnnuinw e’rilth v Drap.o, 88 
T’ltt^h Kep I 017 

Va—Pill kelt V (Jonimonw I alth, 160 
S E 10, 1.0 7 Va SOO 

29 C .1 p Ills note S4 

Jh 0 *^ 0101)1 ions and buiden eif proof as 
to pr.idt oi dipiee of ot'linse .sn 
infia 199 

6 N M —Slate v Arapon, 292 P 
22.5. 33 N M lOS 

ND—Slate v e’aiter, 195 NW 567. 
500 50 N 1) 270, citing' Corpus 

Juris. 

]*a - - e^oinmonwealth v MiLaughlin, 
14 2 A 213. 215. 293 Pa 218, citing 

Corpus Juris. 

29 CJ p 1118 note 85. 


Baugerons cousequences 

Even it (h( d< ilh was ociasioned 
h\ sinking hi .id on sidew^alk alter 
ail MSI d hid struik deceased, jury 
loiild Ti.ison.ihlv have tound aieusi'd 
ginltv of niindiT in the becoml di- 
gree si rue the eonsequenies which 
would lollow a fall iii>on conciete 
v'alk must have hi cn known to ai- 
I list d—I’loph V Elstathiou, IIS P 
Jd JJ 17 ('alAppJd 411 

7. Ala—Ex parte Howard. 30 Ala 
4 3 

JO P r p 1118 note 80. p 1110 notes 
SO. 00 

Constmetion 

Statute defining murder in sftond 
df'gn e mu*^l he sfruilv lonstrued — 
Shslt V Dll hold, J77 P 394 I5J 
W.ish 08 

In Nebraska whoivei shall pur- 
poselv and nnhiiouslv, but without 
dtliheTation and premi ditalion, kill 
another, shall be di emed guilty of 
murdiT in the second degrie—White- 
he.ad v Stale, 212 NW 35 115 Neh 

143 

8. —Ctuco V Stale, 100 So 2G4, 
87 Ela 406 

20 C .1 p 1119 note 87 
Depravity of mind is an inherent 
ell fie lem y ot moral sense and rcejti- 
tude It IS equivalent of the slalu- 
tor\ phrase ‘ di pravilv of hi art” 
vv hu h has hi e n dt fiiu d to he the 
liu, first degree of m.aliot —Ramsey 
^ State, 154 So 856, 114 Fla 766. 
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Reckless and wantou killing, with¬ 
out preim dll lit (.1 di.ngn to ctfret 
eJialh, WtiTicnls lonviilion for sei- 
ond di gtet muichr—Ikiucr v State, 
15S So lOS, 117 FJi 074 -29 Cl p 
1119 note 87 [h] 

9. \Vifa—St.lie V Genova, 8 N W 2d 
200 

20 r J p 1110 noir S8 

A “depraved mind” « arrjos the F>ug 
gt'^lion ot .Tn indiiicd ot sell i Mated 
I ond It ion of mmd, and is to be dis- 
tinguishid iTom a sl.nli ot Tnnid 
ginrr.'illv dese rihi d as in^-anilv or 
frt 1)Ir-mjnrli lines'- n suiting troTn 
some disiasi or defect ixisting trom 
hirlh or earlv childhood—Stale ^ 
Johnson 200 N A\ 150, 233 VVis 668 
Reckless shooting 

(1) Where aeeused, to annov his 
hTolhir, hut without a preiruditaled 
dr sign to illeit death fned shots 
into the reen jioTih of his hiother’s 
home, and a i hild was kilh d as n- 
suit of accused’s acts, aeeused was 
guilty of "mui'der in the second de- 
gre^i ” within meaning of statute — 
St.ate V Johnson, supra 

(2) Shooting at objeet seen to be 
man. if without premeditated design 
to kill, was held sei ond degiee mur¬ 
der — Walsh V State, 218 NW 714, 
195 W^is 540 

10. N JM —Sl.ite V IJassctt, 194 P 
867, 26 N M 476 

11. Ala—Campbell v. Stale, 64 So 
320, 185 Ala 17. 
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ed perpetration, of certain enumerated felonies is In the absence of a statute to the contrary, the 
murder in the first degree, see supra § 31, and homi- equivalent of common-law malice or malice afore- 

cidcs committed in the iierpctration of other felonies thought must be present to constitute murder in the 

constitute murder in the second degree second degree ^3 The malice essential to render a 

b Malice killing a murder in the second degree m*i\ be im¬ 

plied malice Under statutes requiring murder 

Malice IS an essential element of murder In the sec- ^ i 

ond degree in the first degree to be accompanied by actual mal- 


12. Ari7—Klnstv v State, 65 P lid 
1141, 4 9 Anz 201 

Mo —State v Lindsey, 62 S W 2d 420, 
Mo 139- Stale v Jtobinetl. 279 
S VV 606 

Abortion 

(1) ITndf^r statute, use of anv in¬ 
strument with intent to proem» mis- 
larriaiie of n woman is a Itlonv un¬ 
less necessary to save woman’s life 
A person who commits an unn<<fs- 
.sarv abortion re suit inf? in death of 
woman is guilty ot homicide and, 
sin( ( su( h honiu ide does nc»l fill 
within statutory definition ol mur¬ 
der in the first degree, it is murder 
in tin second degr<M‘ 

An/ — Kinsc'v v Stale, G5 I* 2d 1141 
19 An/ 201 

lovN.i -Sl.ilc V Rowlev, LM8 NW 
un, 216 Towa 140 

(2) Ihidi r such a statute it is nci- 
essai V to show that accused pti- 
foi med an illegal operation cm dc- 
c c<is( d hv the usp ol an insti unic iil, 
willi intent to piodine a niis( ,n riagi, 
and tli.it such niisciinigt was not 
line sm to sn< d< < ( i‘'<ds hfi, 
and (hit decc'ascd dn d as a result 
tlnieof — Slate V Ilowlt\ Miiu i 

(3) Where a statute makes it a 
f< lon\ tor anv person to employ an 
insir unit lit or other moans with the 
intent thortdiy to procure the inis- 
(arri.ipe of a jirt gnani w'onian, un¬ 
less il in t ( ssiir\ to prtser\e her 
life whf'rt the proliihiled a<ts are 
lu’ifornud hv a phjsuian, such acts 
. 11 not txtiised liv tin t ii e umstain t 
that he acted in good faith—State v 
Shortndge , 211 N W 336, 54 N P 779 
Not necessarily flist degree 

Killing in ijerjii tiatioii eii altc ni])t- 
td pcipeiiation of otfcnSf not cnii- 
me riled in homicide statute is not 
neee^ssaiilv murder in hist degree — 
Stile V Millei, IGl A 222, 52 RI 
4 4 0 

13 Ala —Smith v Stale, App , 11 

So Jel 4bb, cortioiarl demit d Sup, 
11 So 2d 473—Rarnett v Stale, 111 
So 318, 21 Ala App G46 
Ark -Rallt ntirie' v State, 132 S VV 2d 
384, 198 Ark 1037—Daniels \ 

Slate, 32 S W 2<1 169, 182 Ark 564 
Ind—T..andreth v State. 171 N P] 
193, 201 Ind 691. 73 A L R 891 
Mo —State' v Burrell, 253 S W 709, 
298 Mo 672 

Me ml —State v Park, 289 P 1037, 
88 Mont 21 

Neh--Qui3.is v Slate, 275 NW 588, 
113 Neh 410—Runyan v State, 216 


NW 656, 116 Nth 191—Whitehead 

V Slate, 212 N \\ 35, 115 Neh 143 

NC — State v Reihinson, 125 SE 

617, 188 NC 784 

ND—State* V Carter, 195 NW 567, 
569 ,50 ND 370 citing Corpus 

Juris 

T*a — Coirmionwe allh v McLaughlin, 
142 A 213, 293 Pa 218 
Va—^Williamson v (’’omrnonW'C nlth, 
23 SE2d 240. 180 Va 277 
WVa -Slate v Ponce. 10 S E 2d 221 
—State V Roush, 120 SE J01. 95 
WVa 132—State v Hurst, 116 S 
K 24 8. 93 WVa 222 
29 r .7 p 1130 note 4 
Malice in g<*ne'ral see supra 14-16 

Accused held to have entertained 
malice so as to he giiiltv of murd(*r 
in tlic st'cond degr t e* --VV a*-hingt on 
V State, 186 So 159, 2 17 Via 2 PI 

^‘Depraved mind” within sc'e ond- 
degree murder statute imports “mal¬ 
ice” in popular sense of ill will 
haired spite, evil nilenl—Ramse \ \ 
Stale, 151 So 855, 111 Fla 766 

Distinction between murde'r in se'c- 
ond degree and minsliughleT is the 
j)M sf'uc t of malice, e'xpre'sscd or im- 
rilifcl -Towrie-rnd v State, 398 SW 
3 171 Vrk 1180 

Malicious killing's 

(1) A killing with malice was held 
muTclcr in the see emd degree — 
Rhine hart v State 299 ,S W 7")5 175 
Ark 1170 

(3) If accused engaged in n gun 
hitlle .as a willing piitieipant h\ 
re'ason ol malice* he would he guilt v 
of niuTel«*r in the •‘ceond degree al¬ 
though he wa* atta<ke*tl on his own 
premises—State v Miller, 35 S K 3d 
633, 233 N P 1S4 

Sudden passion 

V homicide committed in a suddc'n 
passion or heat of blood w'lthoiit de- 
lih«_ialion or malice, is not murder in 
the second degree 

Iowa Stale V lohiison, 234 N VV 
26 211 Iowa 871 

Va—Hannah v t'ommonweallh 14 9 
SE 4 19 151 Va 863 

14 (\il —People V Cardoza, App 
131 P 3cl 877 

Tow/i—State* v Johnson, 2H N VV 
36’.. 311 Iowa 874 
(;i—Slate \ Bailey. 171 SE 81 
205 N C 2.55—State v Ticrtt, 1 ’.0 
bE 637, 190 NC 674. 42 ALR 
1114 

29 C,1 p 1130 note 3 
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Particular facts as indicating malice 
generally see supra 22-2G 
Presumptions and burden of proof 
as to grade or degree of offense 
see infra ^ 199 

Absence of provocation 

The malice ne'cessary to (onstitwle* 
murder in ser ond degree may he irn- 
plied when no considerable jirovota- 
tion appeals, or when circurnst mc- 
es show abandoned and malignant 
heart 

Mont—State v Park, 289 P 1 037, 
88 Mont 21 

NM—Torres v State, 4.3 P 2d 929 
19 N M 191 

Daug'erous act 

When unlawful act resulting in 
de'alh Is d( lih«‘T itelv performed by 
ass.iilan^ who knows that his con- 
due t endangeis life of another and 
IS (‘xe'cuted without provoe nl ion or 
sudden p ission, malice* is presumed, 
and killing eonslilules murder in 
see ond degree, if not prc'meditalfd — 
People V ('’Ojih'V 89 P 3d 160 32 

t\al \pp 2(J 74—T'eoph v Scmonc:, 36 
J’ Jcl 179 1 10 Cal \pp 3l8 

Fact of unlawful killing' 

(1) In the ahse iK't of proof of ag- 
gi.a\ition or mitigation, murder in 
the second degree arises from an in¬ 
tentional killing, rnaliee hi*mg im¬ 
plied—l*c eeph- V Wells, 76 P 2d 493, 
10 C.il 3d 610—People v How^ard 395 
I' 315 311 Cal 333, 71 ALR 1385— 
IVople V (^ardoza Apf) 131 P 2d 877 
-People \ p.oss 93 P 2d 1019, 34 

C.al App 2d 574- People* \ King 85 
P 2el 928, 30 Cal App 3d 1 35--19 t>ple 
V Connors, 13 I’2d 1J 131 Cal \pp 
216 

N M ' State \ Vragon 393 P 335 35 
N M 19 8 

NC— .Slate \ .lories 124 SE 121, 

188 i\ 112 

P'l—Conirnonw f alth v Rohui'^ori, 157 
A 689, 305 I’a 303 
(3) The intentional killing of a 
human being wath a deadly weapon 
implies m.eliee and, nothing e'lse ap- 
pe.inng, eonstiiutes muidc'r in the 
second degiee 

Mo- Stale V Fan. 11, 6 S W 3d 857, 
!30 Mo 319 

\ —State V Burrage* 25 S E 2d 

39 1. 333 NC 139 -State v Utley, 
>5 S E 3d 195, 323 NC 39-State v 
De'hnam. 32 S E 3d 563, 233 XC 

366 'Stale v Smith, 30 S E 2el 113. 
331 NC 278—State v Bene hum 17 
S E 2d 674, 220 N 531—State v 

Hawkinb, 199 SE 284, 214 NC 
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ICC oi express malice, murder committed with im¬ 
plied rnaliee is murdei in the second degree Un¬ 
der some staliiles retiinnng in the first degree ex¬ 
press malice directed against the actual victim, it 
IS murder in the second degiee to kill one person 
while li>ing to kill anotherUnder a statute pto- 
vidniq that an unl.iwful killing jiertietrated by any 
act iniininentl> dangeions tc) another and evincing a 
depraved mind legardless of human life, although 
without any prenieditate'd design to effect the death 
of any particular individual, shall he mnieler in the 
second elegree, jiroof of an intent to kill .i p.irtic- 


ular individual will neit excluelc a cemviction for 
minder in that degree 

c. Intent to Kill 

A specific intent to kill ordinarily is not an element 
of murder in the second degree, although under some 
statutes an intent to kill is necessary 

Undei many of the statutes a sjiecific intent to 
kill IS not an essential ckriunt of murder in the 
second degree So it may he murdei in the sec¬ 
ond degree where the inttnt is merely to cause great 
bodily harm,^**^ or to pioduce an unlawful abor- 


"126 StaU" V Bowner 10') SB 11 
214 NT 210—Slate v Mosli \ lOa 
SB Mil 210 N (" .004 Slate v 

10.5 SB X2I, 2111 N r* 

27 1—StaU V Terrill, 10.1 SB IBI, 
212 N C 14.'i—Stale v 170 

SE 200, 206 NC 70S—St«ite v 

(lreg(>r\, lOb S B 1X7 20,1 N 1' r»2S 
— Stall V T*a‘^our 111 SB 7 70 1 8 1 
N(’ 70'! 

(2) VVhi>r(> till provocation for the 
killiriK was rnori than ver v slip:ht 
ninliie < ouM not he prisuniid from 
the f.'ut of killing and the i rime of 
murder in the second di'^ree' was not 
provi'd in the* nhseme e of olhe*T e M- 
dene e of malice* - Wilkins \ Com¬ 
monwealth, 11 S B 2d b.5.1, l^t) Va 
r>S() - llK harelson \ CommonwiMllh, 
10 1 SB 78S 128 Va 61)1 
Intent to commit larceny 

The Iflonioiis intent to lommit hir- 
e cm h\ (he use ol te^lonious me <ins 
in tile pea pe'lrnlion ol uhich the vie- 
nm Is sl.nn woulel cemslitule ‘ rniii- 
de'r III the se*( oncl d(*gte*( ’ sirne un¬ 
der sui h cue unistane ( s maliee is im- 
plie*el — rie>]ili V Baum.in, 10 1 I’2d 
1 02 0, 50 c’al \pp 2d 087 

Use of deadly weapon 

(1) Thi list of .1 dt'idh \\e.ipe)U 
raises 1 piesvimplion eif m.iluf hut 
m sue h iMst me e s tin pi t sunuitioii is 
ot muietei in tin se e oliel eh }. 11 e 

Cal Ceopli V liutlitlitid 10.5 1’ 2d 

(i 'S 10 c’.il App 2d 725 
low. I Si,lie \ Jjcil) 201 NVV 29 
IMS 1 1 )\\ n 151) 

ISTc' Sl.it I \ How kins lOO SB 2S1 
jl 1 sC 52t> St.it) \ Itow'-iT l‘»0 
S r. 5 1 211 \ C 21‘) SI ite V 

r IN 111 J 07 S B .57 5, 21 i N C 710 

(2) \ KillitiK \MIh a de.ieJlN we ip- 
oii, iin.ii I e riip.tiiii d !»> i ir e umst.ini < s 
e)t miti^.ilion, Jii‘>t iile .ilioii e)i t ve. us) 
(onstilutes murder in the se*( oud de*- 
^re'i ' INilliiiiis \ .Sl.ile JOS SW 
iSt), IbJ \rK ’S') - Bn Ids v St.lie, 211 
S V\ OOl, 15 1 \Tk ISS 

15. C’olo —Julies V Beojile* 22 1’2d 
1 100 02 Colo .518 

“0 CJ J) 1120 note b 

CommlBsion of penitentiary offense 

(1) In the* Distriet ol Columhn 
“malice” cMsii. sullicicnt to support. 


conviction for murder in the second 
decree, whore the killing result^ 
from the tommissieen of a pe‘niton- 
li.'irv oflense which is reasonahlv cal- 
cul.ate d to I .luse de-ath or Inflict seri¬ 
ous hodilv injuries (leneiallv, the 
Dislrie t of <\)lurTihia homie ide st.'il- 
utes eonstituto a restatomc nt of the 
( omrnon-law definition of murder, hut 
have substituted for the inde'finito 
conirnon-law' cone e'pt of fe loriN the 
more precise concept which eontrols, 
of offenses punishai)le bv imprison¬ 
ment in the penitential > —He f \ U 
S 112 F 2d 46. 72 App I)(^ 117 
(2) Where motorist e nga^c d in il¬ 
legal iranspor tat je'Ti of liciuor kille‘d 
Hind persons m collision while fleec¬ 
ing at rapid speed from police ofh- 
ce*r., whom he allegedly Huiught 
were: 111 lackers 'malice” tiuthori/ing 
(oruietioii for murder in tlie se < ond- 
elegree was^heiwii, .is igainsi conten- 
tieiM that sue h motorist was meiel\ 
guilt V of the misdemeanor of v lo- 
liting the pee d l,iw, i.ither th.Mn ot a 
feloiiN —He e* V R , sujira 

In Delaware 

(1) Murder m Hie see one! degree 

ueeiUs whe>re there is no se d ite* de- 
liherite mind and leermeel design to 
take life, fell I Hie c ire urnstaiu es sur- 
rt'unding the i <is< .ere Huise from 
w tilth the 1 iw implie's milut — State 
\ Hoe, 171 A l‘)r» (. W W Hut li ¬ 

st It.- V C.alNano IM A 101 I W W' 
Hrirt I0‘)—29 C I p 1120 note b [.i I 

(2) Implied malice” wliuh mikes 

title rise se < ()iul-de gi inurdc 1 exists 
v\ he 1 c killinj. is eloni without pre¬ 
meditation hut with depraved heart 
ol true I and w i< kt*d inddler e-ne e to 
life —.St‘ite \ Bhillips 1.S7 \ 108 7 

W''VV Ilarr >14 Stale \ In-e, 171 \ 

19.5 b W W Hiir 11—Slate n Gal- 
Nano. 1.51 A Ibl 4 W W ilarr 409 
IG Tt V--I’.uc kle \ V State 181 SW 

7 29 78 Tex eh 17S 

29 C J pi 120 not os 7-9 
17. Je'la —Vi'^fjue/’ \ Stale* 44 So 
7 59 .51 Fl.i 127 127 Am S U 129 - 

VlNarc/ \ State, 27 So 40, 41 Fla 
.5 52—Mar^-hall \ Stale, 1 4 So 92 
52 Fla 4b2 

18 Ark—Balle'ntim v State 152 S 

VVJd 28 4. 198 Ark 1027--Williatnb 

894 


V stale, 2.58 SW *586 162 Ark 

285 

Iowa—State v .Ti)hnse>n 2 45 NW 
728, 21.5 Iowa 1.S5—.St.ate v .lohn- 
son, 2 54 NW 26 5 21 1 Iowa 874 — 

State V Burris, 198 NW 82. 198 
Iowa 11.5b 

Mo— State V Uobinett, 279 SW 696 
M M —St.ite V Aragon, 292 1’ 225 155 
NM 198 

l*a(\)rnmonw e al th v Me Haughlin, 
112 A 21 5, 29 5 Ba 21S 
29 C J p 1 I 19 note 9J 
ITninte ntjonal killing as common-law 
murder see supra 20, 21 

Accidental or unintentional killing 
wull eonslilulc' “murder in the sec¬ 
ond degree” if accompanied bv mal¬ 
ic f—Lee V U S, 112 F2d 46, 72 
App DC 147 

Incapable mind 

H ae ( iisc'd’s mind bee luse of wor- 
TN drugs disease or want of re-st 
Nv.m preistraled to extent making him 
inc.iriabh of specifie intent to kill, 
ollcnse is murder in the second de- 
Stile V rie>se, 148 \ 7(1 10b 

N I L.iw “521 

Murder in the second degree is the 

unliwful killing under e ii. umst inces 
of dejuUNilv C)f lUtUl .iiid .1 dispeiM- 
tion ol rniMel leg.irdless eif soe lal du¬ 
ty where no inle'Mlion to lull exists 
or e .ui r easein iI)1n infcireel - Corn- 
rnoiiNNe'ilth N I’atlei'-on, 41 I’aPist 
it C\) 21.5, 2 5 Bile Cu 215 

Setting of spring gun 

I’cison se'tiiiig .i spring gun, al¬ 
though without a .spteille intent to 
kill wluiehN <9 he)mi( ido resulted 
( ould he (oMNicted e)f murder in the 
seeond degree- I*it*rce* v t'eiinrnori- 
weallh 115 sB 68b, 155 Va (.55, 28 
A Lit Sbl— 29 H .1 p 1119 neite 88 

U>l 

Unlawful killing of human being 
with malice, express e.r implie*d, is 
murde*r in seeond ele'gre'e, nlHmugh 
uriac ce>nipanie*d hN de-liheratuin or 
^r)e( iflc intent to kill—Stale* v Teihn- 
son 2.54 NW 263 211 Iowa 874 

19 l‘a —CNimmoriw oalth v Marsh¬ 
all 1'1.5 A 301 287 Pa 512 
29 CJ p 1119 note 91 
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tion,2<^ or to perpetrate any unlawful act The 
absence of an intent to kill frequently oiicrates to 
reduce the crime from the first to the second de¬ 
force,although the presence of an intent to kill 
IS not necessarily inconsistent with guilt of murder 
in the second degree ^3 

On tlu other hand, undci some statutes an intent 
to kill IS required, 24 as where murder in the sec¬ 
ond degree is defined as a homicide committed pur- 
])()sely and maliciously, but without j)rcmeditation,2*'> 
oi without dclibc ration and premeditation 26 

d. Deliberation and Premeditation 

Deliberation and premeditation ordinarily are not 
made elements of murder in the second degree 

Where the statutes defining murder in the fiist 
degree provide th.it in addition to ceitain enumerat¬ 


ed kinds of killings, any w^illful, deliberate, and pre¬ 
meditated killing shall constitute murder in the first 
degree and that all other murder shall be murder 
m the second degree, a minder which does not fall 
within the classes specifically enumerated in the 
definition of the first degree and is committed with¬ 
out deliberation, or deliberation and premeditation 
is muuler in the second degree 27 Under the ex¬ 
press definition of sfimc statutes, a killing is mur¬ 
der in the second degiec which is purposely and ma¬ 
liciously committed but without dclibeiation and 
ptemeditation,2S or without pi emedilation 2‘> Un¬ 
der other statutes a killing is murder in the sec¬ 
ond degiec when the killing is with malice afoie- 
thought when committed with a design to effect 
the death of the person killed or of another, but 
without delibeiation and premedil.ition,^! or without 
j)i emeditation,’2 when pci])ctTated by any act im- 


20 \Ti/—Kinsr\ V St.ite, GS P 2cl 

II 11, 40 All/ 201 

VD'-St.itt \ S)i(ii Indke, 211 NW 

{Ml "il Nn 770 

20 (’ j p 1110 rioh OT) 

Willful cause of death 

III pmsLM ulion Jer ‘■(‘CoikJ df t.n ( 

nujiclir b\ us(' ol instnan* nt with 
iiihiit lo iiioduco miS(airi.iKt pioet 
Ih.il d(Mlh was willfull'S (‘Uised i^ 
iinm » t ss lr^ Slatt v llowlcj*, 24X 
\ \\ {10, 216 ]o\va 140 

21 All—Oir V Stall, 102 So 5S 

20 All Njiri ISS, (iilioT.iii dinifd 

pailt ()rr 10 ‘ So 01, 212 Ala 

1S7 

20 J p 111 0 note 00 
Accidental dischargre of gfun 

A( ( usod jiuT'aiinK' d< (i i^<‘d and in¬ 
ti nlionalU Riin without Ior.oI 

I X( list was Riiilty of "set onil di'RiiM 
miiTdir,” not w 11 hslci ml iiiR dischaiRi 
of Run was oioiihntal—IVlulliris \ 
Stall 200 s W' 107)2, 170 Ti nn 105 
Attempt to rob 

Tl aiiusfd w hnri homioulo was 
(oniinillid was oiiRaRi d m lonmiit- 
tiiiR felonious or unlawful a< t fiom 
whu h law inudips main o, such as 
a I timid to rob, bt would bo Ruiltv <>f 
inuidor in thi* sooond doRiio, loR.iid- 
li ss of his intent State \ Haiiis, 
124 A G‘M, q W W liar I 2 10 
Destructive consequences 

\ci used I ould bi RUJlty of murder 
in the sei ond diferet, even though the 
killing was unintentional, it it hap- 
jieni d in the commission of any un- 
liwrul act not amountiriR to a felo- 
n\, hut which in its I'onsequeni es 
nalurallv ti nded to destroy life — 
Peoph V Hubhaid, 220 P 315, 61 
CalApp 27 
Intent essential 

In prosecution for death by an un- 
l.iw'ful ad, proof that such ad was 
willfully committed is essential - 
State V Rowley, 243 N W 340, 216 
Iowa 140 


22 Pa —Pommonw I .ilth v laiohino, 

178 A 8 it 310 P.i 1)5—(\)nimnn- 
we.iUh V Robinson 177 V GSO '{Ib7 
I’a {02— (.’’ornmonw t alth \ (libson 
IJO A 40 { 27.7 Pa 3l8 

20 (\I p 1110 noti 07 

23 Iowa Stati v John’^on 231 N 

2b {, 211 Jowa S71—St.ite v 

(I’Donnell 177 N \V 870, 170 low'a 


24. N 

Y- 

— PiOple V 

Koerbt 1 

, 155 N 

E 7 

0 2 

1 4 V Y 14 7 

— Peoplt 

V Mil- 

Icr, 

2Sb 

N y S 70 

2 2 17 

App Div 

480 





20 C T 

P 

1120 noli 99 


‘ Jnt' 

ent 

to laki lifi 

‘ or the 

‘ mental 

state 

ol 

h.i\ inR an 

.lhamJontd and 

mal jgii 
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hi art which iin 

.ms, of 

1 mil SI 

, 

1 oiidilion 
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w hii h 
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n 1 1)11 is a 
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si.ill IS 

Ibi 1 SSI 11 
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ond di Ri 11 

" State 
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Purposely 

Under some statutes fm t that ac- 
{ used kille.i deceased “puipnsjU" is 
.1 miessaiv I b rnenl of the criirn of 
minder in the si cond di rh i —R.ind- 
icth \ Stile, J71 NK 1U2, 201 Ind 
bOl, 72 A L, R 801 

25 Wash—RIanton v Slati 21 I’ 

4 Ml 1 Wash 2b7 
20 U J p 1120 note 1 

26. Neb—Run^.in v Stall 216 N 
W" b5b, III. Xib 101 Whit, hi ad 
V StaU\ 212 N \V 17, 11.7 Nib 14 1 

20 C 1 p 1120 not! 2 

27. Al.i—Davis \ Stall, 107 So 7 17, 
214 Ala 271—Tvler v St.ite. 07 So 
573, 10 Ala App {SO, reviisid on 
other RTounds Kx parte Stall ex 
111 Davis, 07 So 573. 210 Ala Ob 

Ariz—Ij.asater v State, 8J P 2d 83 
52 Ariz 36b—SiiiRh v State, JSO I* 
672. 35 Ariz 432. 67 ADR 120 
Ark—O’Neal v State, 151 S W 2d 
822, 202 Ark 1023—Daniels v 

State, 32 S WT 2d 169, 182 Ark 564 
Cal—People v Wells. 7b P 2d 493. 
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10 Cal 2d bio —I’oof.le v Mon no 58 
P2d 1)20, 6 Cal 2d ISO—People v 
Elstathiou, 11^ P 2d 22. 47 Cal 
-Vpp 2d 441 -Peopu. V Piuinan, 103 
I‘2d 1020, {0 I'll \pp2il 5S7 - Peo 
I)li \ llos-^, 0{ l*2d 1010 31 Cal 

\l)p 2d 77 1—People v Ni rida 83 
I ’tJ Obi 20 (\il \pp 2d 11 
(\)nn Mat) \ Ditman 1 {S A 1 {2, 
lOb (^)nn 117 

N jM I'diii'' V St.iti , 4{ T'2d 020, {0 
NM 101 

ND Still V Cartfr, 105 NW 567, 
.70 \ I) 270 

Vi - Riad'-haw v Commonwi alth, 4 
S JO 2il 7)2 171 Vi 301 

20 (‘1 p 1121 note 1 { 

Murder with malice 

Murdir in thi si i ond dcRiii is tin 
unliwful killing ot a luiin.in beiriR 
with rniliii hut without jirirm dila¬ 
tion or d» 1 ilx'iation Stati v Rui- 
TiRi, 25 S 10 2il {0{ 22; C J20— 

Stato V UtUw 25 S 10 2iJ J05, 22 { N 
C 10—^l.ili V Smith 20 S 10 2cJ U {, 
221 NC 2 7S- St fit I V S Larins 17 S 
10 2d .{lb 220 N(’ {SI -Stall v 

ISriRht 2 S JO 2d 541, 217 NC .7 37-- 
Slal. V T. lull 101 SE Ibl, 212 N 
C 115—Stalt \ Ki aton, 177 s 10 206, 
20b JSj b82 Stall V Millii 110 S 
10 ,50(1 l')7 XC 1 1.7-'-St.il( V Robin¬ 

son 125 S bI7, 18S NC 784 - 
Slate V Rirnon, 111 S 10 SbO, 183 
NC 70.7 

28 Kan—St.iU v Killy. 291 I* 945, 
1 {1 K in 377 
20 C J p 1 1 21 note 18 

29. Ind—ldo\d v State, 189 NE 
406, 20b Ind 350 

20 CJ p 1121 note 19 

30. DC—Bishop V U S. 107 P 2d 
297. 71 App DC 132 

31. Minn—State v Nelson, 181 N W. 
850 148 Minn 285 

20 C .1 p 1121 note 20 

32. Wash—State v Gounagiis, 153 
P 9, 88 Wash 301—Slate v Rut- 

, ten, 43 P. 30, 13 Wash 203 
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mincntly dangerous to another, and evincing a de¬ 
praved mind regardless of human life, although 
without any piemcditated design to effect the death 
of any jiarticular individual ,3^ or when committed 
in the commission of a felony other than the spe¬ 
cific felonies mentioned in the definition of murder 
in tht first degree purposely and maliciously, hut 
without (klibeiation and iircmeditation In some 
tunsdictions, however, murder in the second de¬ 
gree IS defined as the killing of a human being 
willfnll}, premeditatedly and with malice afore¬ 
thought,but without deliberation 

Rffcci of passion and provex aiion Under the 
view that deliberation is a distinginshing featine of 
murder in the first degree, a killing uiuier the in¬ 
fluence of passion induced by provocation insuffi¬ 
cient to ruluce the gra<lc of the offense to man¬ 
slaughter. see infra § db, may be murder in the 
second degree Where express malice is a nec¬ 
essary eh'mcnt of murder in the first degree, set 
supr.i U, a m.dicious killing is murder in the sec¬ 
ond degree where the intent is foiincd in passion 
and IS earned out before cooling time ensues''^ 


§ 36. Third and Lesser Degrees 

Some statutes dividing murder into degrees provide 
for a third or a lesser degree of murder. 

By some statutes particular homicides are made 
murder in the third degree,as, for example, a 
homicide perpetrated by an act imminently danger¬ 
ous to others and evincing a de])raved mind, regard¬ 
less of human life, although without a premeditat¬ 
ed design to effect death,or a homicide, without 
a design to effect death, by a peison engaged in the 
commission of, or an attempt to commit, a fel¬ 
ony,^ ^ or a felony other than those enumerated in 
the definition of the first degiee'*^ Under such a 
statute no intent to effect death is necessary, but 
the fact that death is caused by a persem in the 
commission eif a felon\ is siiffulentTndeed an 
intentional murder d(H‘s not come under this 
clause,'*^ .dthough it is said that murder uninten¬ 
tionally committed in an attem[)t to commit in.iy- 
hem we'^lel be within its sceipe 

Fourth and fifth dccjrcc^ Uneler some statutes 
a further division eif murder as far as a fourth'*^ 
or fifth'*’^ degree has existed. 


III. MANSLAUGHTER 

A DEFINITION AND CLASSIFICATION 


§ 37 In General 

Manslaughter consists in the unlawful killing of an¬ 
other witiiout malice, and without premeditation and de¬ 
liberation, It IS generally divided into voluntary and 
involuntary manslaughter 


33 FLi VVilliamMon v Slate, 111 
So 21.’; Fla 10‘H 
J‘) C ] p in’! nolo 11 

34. Oi —Slatt V Monm, 16‘1 I' TitiT, 
i83 Or 4 2U 

35. Mo—State v Murphv, 2.17 S \V 
SJS, J')J Mo IIT) 

29 .1 p 1 1 21 note 16 

36. Mo—Sl,it(' V Eaton, I'*! S W 2eJ 
76 7 

J‘) e’ T p 1121 noil 17 

37. ^rk—Slanli> v Slate 40 SW 

2el 4 1', Ark 11)9.1 

Tonn - - \\ ootI n v State, 109 S W 2d 
‘VI \ 171 Tf^nn 10 2 

29 C I p 1121 not( 26 
What constitutes provocation 

(1) “I’r o voi*n t ionsuch as will 
pro* ludo lindinp that homlcido coin- 
niitted as risult thoioof constitutes 
murdir in tlu tlrst deter et rnav be 
opprobrious words or indeient pos¬ 
tures which convey imputations of 
cnnnnal b.asenfss attainst a person 
or his fainilv suflic n*nt to arouse in 
a man of ordinary pride and self-re¬ 
spect a hi^h state of passion and u 
spirit of rifaentmint—Stale v. Eaton, 


Mo, 151 S W’ ’d 767—State v 
son 120 S V\^ 2d 595 5 1 4 Mo 105.5 

(2) A Kiri’s atitiimnt to suitor 
that sh< did not w.int to see bun 
did not (onstrtuti such "provocation” 
as would render hoinn id< of Kirl 
murder in the second decree instead 
of murder in the lirst deKin, p.ir- 
tnulailv when homicido did nc,t oc¬ 
cur until latei in tin d iv after suitor 
had bten absent for period and re¬ 
lumed .State V i^^titoii, supr.i 

38. Tex —Rice v Slate, 101 SW 
11.5u 51 Tc X Ci 255 
29 e^J p 1JJ2 note 27 

39 NM—Sandoval v Territory, 15 
1’ 112.5 S N M 57J 

29 e’J p 1122 not, 29 

40 Minn—State v Eow'e, 68 N W 
1094, (,6 Minn 29b 

29 FJ p 1122 note JO 
nnixLtentloxial kllUxig' 

Murder in the third degree by dan¬ 
gerous act. t vineing depraved mind, 
although without premedilated de¬ 
sign to kill involve.s unintentional 
killing—State v Shepard, 214 N.W 
280, 171 Minn 414 

896 


41. Minn—Ronfanli v State, 2 

Minn 121. (4il 99 

VVis-- Hoffman V Stale 59 N W 588, 
8 S A\ is 16b—St.ilr V Hammond, 
J5 AVjs 515 

29 C .1 p 112 * not*' J1 

42 Fl.a—\\ t if^htnovI 1 v State, 35 
So 8 5b, 4b Fla 1 

29 F .1 p 1122 noli 42 

43 Minn — Ronlanl I v State, 2 

Minn 1 2 1 

44. FI I —Tillman v State, 8S So 

J77, M Fla 5 58 

29 F 1 p 1122 note 34 

45. \\ is—State v Hammond, 35 

Wis {15 

48. NM—Teiritory v Pridemore, 
r 9b, 4 N M 27.5 

29 F J p 1122 note J7 

47. NM—Teiritory v Raker, 13 P 
30 I N M 117 

29 F .1 p 1122 note 38 

48. Ky—Reach V Fomrnonwealth, 43 
S W 2d 6, 240 Kv 7b3 

49. SF—Stale v O’Shields. 161 S. 
E 692, lb3 S C 408 

50. N F —State v Lutterloh, 124 S 
E. 752, 188 NC 412. 


As defined at common law and under statutes 
simply declaratory thereof, “manslaughter,” which 
is *i public offensea lelony,'^** and the lowest 
grade of unlawful killingconsist:^ in the unlawful 

Tack- 
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killing of another without malice either express or 
implied,®^ and without premeditation and deliber¬ 
ation However, it has also been said that the 
reference to manslaughter as being without malice 
needs close scrutiny, and that malice in the sense 
of general criminal intent does exist in manslaugh¬ 
ter ^3 

The motive for the ciime is not an important 
factoi^^ nor is the nature of the means or instru¬ 
mentality used for the killing material, since any 


means or instrument may be used.^s 

Voluntary and involuntary manslaughter; intent. 
Manslaughter is generally divided into two class¬ 
es, voluntary manslaughter and involuntary man¬ 
slaughter,^® which are considered in detail infra §§ 
40-63, although, as appears infra § '58, under some 
statutes defining the offense, this distinction is not 
recognized or one of the classes is done away with 
Tn general, the difference between the two classes 
IS that voluntary manslaughter is intentional and 


51. Ala—Roberson v Slate, 117 So 
412, 217 Ala G06 

ral—T'eople v Miller, 209 P 742, 
114 Cal \pr 20*1 

Del State v Donovan S A 2d 876, 

1 Teirs 2r)7—State v Hell, 192 A 
502, 8 W VV Harr 328—Slate v 

Phillips, 187 A ins. 7 WWllari 
544—,State v Kupis 170 A 640, 7 
WWHair 27—State v (lalvano. 
151 \ 4 61, 4 WWIlari 4 00- Stale 
V Dean, 122 A 418, 2 VV’WTIarr 
290. afhrrni'd Dean v State, 12.5 A 
478, 2 W W Ilarr 479—Slate v I>i- 
salvo, 121 A 661, 2 W W Harr 232 

Fla—Roddf nberrv v State, 11 So 2d 
582, appeal dismissed 63 S Ct 266, 

317 US GOO, 87 D Ed -, rt- 

heai itiR d«nif(l G3 S Ct 440, 317 U 
S 713, 87 HEd - 

Ilawdii—Territory v Bralv, 29 Hti- 
waii 7 

Ill —People V Papas, 44 N E 2d 806, 
381 Ill 00—1»eople v Dcwis, 31 N 
E 2d 705 375 Til 330. certiorari 

denied Dew is v People of State of 
Illinois 62 S ('•t 58, 314 US 628 

86 DEd 504- People v La vac. 102 
NE 568. 357 Ill .5.54—People v 

Rue. 184 NE 804, 351 Ill 604 — 

I’tople V Cothran, 145 NE 207, 

313 Ill 508 

Ind - Stat<‘ V Heckman, 37 N E 2d 
.531—Uoh\ V StaU, 17 N E 2d 800 
215 Ind 55--Llovd v State, 189 
N E 406. 206 Tlid 350 

Iowa—State v Johnson, 264 NW 
506, 221 Iowa 8—State v Hunn, 

190 NW 155 195 Iowa 0 

La—Statf V Williams, 112 So 373, 
163 Tia 484- Slate v Vial, 96 So 
796, 153 La 883 

Md—Neusbaiim \ State, 143 A 872, 
156 Md 149 

Me—Stair \ Pond, 134 A 572, 125 
Me 453 

Mass—Commonwealth v Dcmboski, 

186 NE 580, 283 Mass 315 

Mo —State v (\)nTior, 252 S 'W 71 1 

NC—State v Hrigrht, 2 S E 2d 541, 
215 N (" 537—Slate v Terrell, 103 
SE 161, 212 NC 145-State v 

Ktaton. 175 SE 296, 206 N (" 682 
- State V I Durham, 161 S K 308, 
201 NC 724—State v Robinson, 
125 SE 617, 188 NC 784—Stale v 
Lutlerloh, 124 S E 752 188 N C 

412—State v Smith, 121 S E 737, 

187 N,C 469—Slate v Benson, 111 
S E 869, 183 N C 795. 
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Okl —Quick V State, 62 P 2d 1270. 
1282, 60 Okl Cr 220, quoting Cor¬ 
pus Juris. 

J*a—(Commonwealth v Gill, 182 A 
103 105. 120 Pa Super 22 
RI—State V Hathaway, 161 A 366 
52 Pwl 402—State v Fenik. 121 A 
218, 45 RI 309 
29 C J p 1122 note 39 
Homicide as including manslaughter 
sec supra § I 

Other deflnltious 

(1) Killing another on a sudden 
falling out or piovoention. or unjus¬ 
tifiable art, such killing as happens 
in a .sudden quarrel, or in the com¬ 
mission of an unlawful ar t, without 
any ch liberate intiuition of doing anv 
mis< hief at all—Commonwealth v 
Gill, 182 A 103, 105, 120 Pa Super 
22 

(2) The unlawful killing of a hu¬ 
man being without malice, that is, 
as the unpr< meditated result of hot 
blood, caused by sudden, sufllcient 
provoration—Day is v State, 107 So 
7 37, 214 Ala 273 

(3) “M.inslaughter” is the unln- 
tc'ntional killing of another without 
malice whore the slayer is in the 
commission of some unlawful act or 
the intentional killing on sudden pro- 
yocation—Keith v Stale, 4 N E 2d 
220 , 53 Ohio App 68 

(4) Wherever a homicide is neither 

lustiflahh nor malic ions, it is man- 
.slnughter—Davis v State, Ga , 22 

S E 2d 762 

Where malice exists, there can be 
no manslaughter - State v Lee, 171 
A 195, 6 W \V Ilarr, Del, 11 

52. Cal —People v Miller, 299 P 
74 2, 114 Cal App 293 
Ill—P( ciple V La vat, 192 NE 568, 
357 111 551—People v Ricc, 184 N 
E 894, 351 111 601—Peoplt- v Coch¬ 
ran. 145 NE 207. 313 Ill 508 
N C —State v Burrage, 25 S E 2d 
39 3, 22 3 NC 129—Stato v Utlc\ 
2,5 .S E 2d 195—Stale y Bright, 2 
SE2d 541, 215 NC 637—State v 
Terrell, 193 SE 161, 212 NC 145 
—State V Keaton, 175 S K 296. 206 
N C 682— Stale v Robinson, 125 S 
E 617, 188 NC 784—Stale y Lut- 
terloh, 124 SE 752, 188 N (^ 412 

—State V Smith. 121 S.E 737, 187 
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N C 469—State v Benson, 111 S 
E 860, 183 NC 795 
29 CJ p 1123 note 45 
Conspiracy to kill 

Manslaughter cannot be committed 
in pursuance of eon&plracv to kill 
—Gilbert v Commonwealth. 14 SW 
2d 194, 228 Kv 10 

53. R I—State V MeVav, 132 A 436, 
438, 47 R I 292, 44 ALR 672 
“The use of the term ‘without mal¬ 
ice* in the state’s definition of man¬ 
slaughter Iq, as often in the 

t(\twr iter’s, foi the purpose of dis¬ 
tinguishing manslaughter from mur¬ 
der rather than to give an 

all inclusiye definition of manslaugh¬ 
ter M.ilice in the sense of general 
criminal intent exists in manslaugh¬ 
ter ’—Stale V M( Vav supra 
“Malice” defined sec supra § 14 
54 Fla—Savage \ State, 11 So 2d 
778—(''ovjMgton v State, 200 So 
53J, 145 Fla 680 

55. Cal - -I’eople v Amick, 125 I* 2d 
25, 20 C'al 2d 247, prior opinion, 

App, 118 P 2d 4 90 
Deadly weapon unnecessary 

It IS unnecessary to support con¬ 
viction of manslaughter that fatal 
lilow delivered by defendant he in¬ 
flicted with a deadly weajuin—He.ss 
y State, 1 So 2d 580, 1 4C Fla 562 
58. Cal—People v Miller, 299 P 
742, 1 14 Gal App 293 
Del—State v Elliott 8 \ 2d 873 1 

Terrv 250— State v Kupis, 179 A 
64 0 7 WWlIarr 27 
Til—Pc‘Oi)le V Hunter 7 N E 2d 444, 
365 Ill 618—Pei»ph v Rite, 181 N 
E 894, 351 TH 6(H 
Ind— Stale* V Beckman, 37 N E 2d 531 
—Rot)v y Slate, 17 N E 2d 800, 215 
Ind 55 

Me—Sl.ite y Pond, 131 A 572, 126 
Me 45^ 

Md—Ncushaum v State. 143 A 872, 
156 Md 149 

NC—State v Durham, 161 SE 398, 
201 N (’ 724 

Corpns Juris analysis cited, to 
show t lassifl( at ion of voluntary and 
involuntary manslaughter, in connec¬ 
tion with discussion of disLinctions 
between voluntary and involuntary 
manslaughter—Stale v MtVav. 132 
A 436, 438. 47 R 1 292. 44 ALR 

572. 
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involuntary manslaughter is unintentional Thus, 
It has been said, concerning manslaughter general¬ 
ly, that a sjiecific intent to kill is not an essential 
element of the offense,*'*^ although it may be pres¬ 
ent,as in voluntary manslaughter, as considered 
inf la § 44 

Other homicides dxstinqmshcd Manslaughter is 
distinguished from non felonious homicide generally, 
which IS considered infra §§ 97-113, by the absence 
of circumstances excusing or justifying the kill¬ 
ing,®® and from homicide per infortunium or by 
misadventure, which is considered infia § 112, in 
tliat in the hitter death ensues accidentally as a re¬ 
sult of a lawful act, done without intention of bod¬ 
ily harm to any person The distinction between 
muidci and manslaughter is considered supni § 
14 “Self-d( fense” is distinguished from “man¬ 
slaughter” infra § 116 

§ 38. Statutory Provisions 

The effect of statutes defining and punishing man¬ 
slaughter depends on their terms They may do away 
with the offense as such and make the offense of muidcr 


I without malice the equivalent of voluntary manslaughter, 
I and the offense of negligent homicide the equivalent of 
Involuntary manslaughter. 

The common-law definition of “manslaughter,” as 
considered supra § 37, is gcncrcdly applied under 
statutes which provide a punishment for manslaugh¬ 
ter without defining the offense,®^ or which define 
It substantially according to the common hiw ®3 
Under other statutes so jiroviding, which more or 
less change or supplement the common-law defini¬ 
tion,®'* It has variously been held that manslaugh¬ 
ter IS the killing of a human being without a design 
to effect death in the heat of jiassion, but in a ciuel 
and unusual manner, unless it is under circumstanc¬ 
es that would constitute excusable or justifiable 
homicide,®® or that it is a killing without authfuity 
of law, which is not specifically piovided for by oth¬ 
er statutory provisions,®® or is an unlawful killing 
of another except as described in the statutory defi¬ 
nition of murtkr,®'^ or is the killing of <i human 
being by the act, proem cment, or cultiable negli¬ 
gence of another in cases where such killing is not 
tustifiable or excusable homicide or inuider as de¬ 
fined by the statute®^ Manslaughter may, under 


57. Anz—Harding- v State, 22B P 
482. lib Anz 314 

Cal—iVopli \ Miller, 200 P 742, 
114 (\al Apj) 292 

Ind—Ki'inng- v State, 200 X E 212 
200 Tnd 618 

Md—Neiisb'nim \ Stnte, 110 A 872, 
166 Md 140 
Npc(*«mt\ of intent in 

Voluntarv inanslaughtei see Infia 1} 
4 I 

Inxoluritaiy inansJaughter see infra 

§ 66 

68 . Ala—Dun<an v Statf, 6 So 2d 
450, 452, SO Ala App 556, i ei tio- 
rari denii'd 0 So 2d 454 212 A.lci 320, 
riling Corpus Juris. 

Fla — li( ss V Stall, 1 So 2d 580, 146 
Fla 562—(laiTiei v Slati, 120 So 
576, 100 Fla 164 Folks v Stale, !)5 
So 610, 85 Fla 228 
Hawaii - -Teintorv v Yoshimura, 35 
Hawaii 324 

Iowa — Slate v Johnson, 245 NW 
728. 215 Iowa 48 5—Stale v Thoni- 
linson, 228 JS W 80, 200 Iowa 555 
M.i^-sConinionwi allh v Velleco, 171 
N F 16. 27 2 Mass 01 
20 Cl I) 1128 note 12 
59. Ala—Duncan v State. 6 So 2d 
4 50, 4 53, 30 Ala App 556, certioiaii 
denied 0 So 2d 454. 242 Ala 229, 
citing Corpus Juris. 

Iowa—State v Bunn, 190 NW 155, 
195 Iowa 9 
29 J p 1128 note 13 
Intention formed on sudden impulse 
If intention to kill is formed on 
sudden impulse and immediately ex¬ 
ecuted without dcliheiation, premedi¬ 
tation, or malice crime is not greater I 


Ih^n manslTughl (‘r—Stale v lohn- 
son, 22 4 N \V 263 211 Iowa 871 

60. Dkl—(,iuirk V Stile 62 P 2d 

1270, 1282 60 Okl Ci 220, quoting 

Corpus Juias. 

29 CJ p 112 5 note 41 

61. Ind—Itohv V Stile, 17 N E 2d 
800 21") Ind 55 

I’a —Corninomveall h v (Jill, 182 A 
10 5. 105, 120 Pa Super 22 
Accidental killing- as manslaug-hter 
An instriKtion to the elTei t that the 
killing, it In a< ( id< nt or misadvc n- 
tuK, w.is manslaughter i.s iruoirift 
—Collins \ Stale, 2U) 1’ 285, 22 (Jkl 
Cr 20 5, 20 A L U 811 

62. Mich-—l’«‘opk V Itogulski, 348 
N VV 180, ISl JVlK h 481 

20 C T p 1123 not< 46 

63. Cal—Piople v IMilhr, 200 P 742 

114 Cal App 20 5—Peojile v Hoover, 
200 3’ 10 5, 107 Cal App 6 55—lOn- 

pli V \nderson, 208 I* 204, 57 Cal 
App 721 

Ga—P.eiitlrow \ Stale. 51 SE 596, 
122 Ga 530 

Ind- Kiininil v Slate, 154 NE 16, 
108 Ind 441 

Mont State v ('‘havi z, 281 P 352. 
85 Mont 544 

Utah—Stale v Coho, 60 P 2d 952, 90 
Utah 89 

29 C J p 1124 note 47 
Common-la-w meaning' adopted 

The legislature in adopting the 
common-law definition of “man¬ 
slaughter’' intended to adopt the con¬ 
tents of each word in the art as de¬ 
fined at common law—Roby v Stale, 
17 N E2d 800, 215 Ind 66. 

898 


64. H.iw 111 —Tiuritory v Hralv, 29 
Htiw.LiJ 7 

29 C I p 1121 note 49 
Defined with more particularity 

A statuli pioviding 1 Iwit “whoi ver 
kills cl hunitin Ixung without main < 
.ilorcthought and without authoritv 
lustilH it ion or (vltnuatjon by law 
is guilt> ot till offi use of niiinslaugh- 
ti r “ is niort sjncila th.in the* i om- 
inon-l.iw dilinilion in Ihiil it spiM i- 
fies whal nndiis the honiu ide un- 
lawliil —'reinlorv v I5ial\, supra 

65 Ark- Tanks v Stale, 75 SW 
851, 71 Ark 4 59 
29 CJ p 1124 note 50 

66. Ml*::'-Die V State, 86 So 850. 

124 Miss 598 

67. Dll—State V Pell, 192 A 553. 8 
WWIlarr 528 

Wash - Stall V Hi dges, 11 j l> 2d 530. 

8 AVash 2d 652 
29 C J p 1124 note 64 

In Flulippines 

Under statute providing that the 
crime ot hornir ide is an\ killing 
whii h doi s not constitute ‘murder’’ 
as di fined l»v statutt, the ribsi ni e of 
ciicumstanc es showing trcadiir^ ren¬ 
ders the killing homn ide—Jk-ojile v 
Abril, 61 Philippine 670 

68. Fla—Roddrnbirrv v State, 11 
So 2d 582, ar> 5 )oal dismissi d 63 S 

Ct 266. 317 US 600, 87 D Ed -, 

rehearing denied 6.2 S Ct 440, 317 

U S 713, 87 P Ed-Gainer v 

State, 129 So 576, 100 Fla 164 

Or- State v Nortin, 133 P 2d 252 
29 CJ p 1124 note 61 
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statutory provisions, include an unnecessary killing 
of another, either while resisting an attempt by such 
other person to commit a felony, or to do any oth¬ 
er unlawful act, or after such attempt shall have 
failed 69 

Amendment An amendment to the manslaughter 
statute providing that in cases of involuntaiy man¬ 
slaughter the punishment should he in the discre¬ 
tion of the court has been held not to repeal the 
manslaughter statute and has set up in its stead 
involuntary manslaughter as a misdemeanor *^9 

Effect on distinction hehveen voluntary and in¬ 
voluntary niandaiiqlitc} Under some statutes which 
define “manslaughter,” there is no suth crime as 
involuntary manslaughter,'^^ although a ])oition of 
the statutory definition of “manslaughter” may fol¬ 
low closely the definition of “involuntary man¬ 
slaughter” at common law So, where the 
statute simply jirovides that, on trials for mur¬ 
der, the lury may find the prisoner guilty of man¬ 
slaughter, there is no such crime as involuntary 
manslaughter'^^ However, it has also been held 
that, where the st.itutes define «ind luinish the ciime 
of voluntary manslaughter only, the common-law 
offense of manslaughter is in effect siihchv ided into 
the statutoiy offense of voluntary maiislaiightc i, and 
the offense of involuntary maii'^laughtcr, wliieh re¬ 
mains as a eonimon-lavv offense,'^'* and th<il thiie 
IS no longer any such offense as simply mansl.iugh- 
ter 


§ 38 

Where, by the statutory definition of “murder,” 
all killings with a design to effect the death of the 
person killed or of another are made murder either 
in the first or second degree, there can be no vol¬ 
untary manslaughter '^6 Under some statutes defin¬ 
ing “manslaughter” and dividing it into degrees, the 
absence of a design to effect death is essential to 
each of the degreesWheic a statute makes any 
unlawful and willful killing of a human being with¬ 
out malice manslaughter, the common-law distinc¬ 
tion between voluntary and involuntary manslaugh¬ 
ter is immaterial,''^ and such a statute will, for ex¬ 
ample, include a negligent killing which is also will¬ 
ful 

Dcqrces of nuinslauqJiter While, under some 
statutes, the crime of manslaughter is divided into 
dcgices, as considered infra §§ f>4, 67, such division 
IS not essential, .ind a statute defining “manslaugh¬ 
ter” in general terms is not void because it does 
not separate the crime into dcgiccs^^ 

Statutes eifiessly rrlatinq to abortions In some 
jurisdictions, under st.itutes evjircssly so jiroviding, 
It IS m.insl.iughter to kill an unliorn child after it 
has fiuK'kcnecU^ Ihuler other statutes so provid¬ 
ing, the clc.ith of the mother or child resulting from 
the aelministration to a picgnant woman of any 
drug or the cmjiloymcnt of an> other means with 
intent to destroy the child is maiishiughtcr, unless 
such act IS necess.iry to preserve the life of the 
mother,^- .ind under such statutes it has been held 
not necessary that the fetus be ciuick or able to 


In Missouri 

(1) The elfcet of an a< t < onformiiif; 

to LIh* ttxl has ht‘<‘n In Id to lie lo 
ahohsli all (le>;re('s of m i 

State V (tore. II !7 S \v O') 2‘) ! 

Mu J7!—li') C" I p 1121 note Hi I h | 

(2) Unde I su( h a s(alu1«* it has 
In » n tii'ld Ih It lh< killing: n( t d iiol 
hav<‘ In e n doia in Iht h« it of pas¬ 
sion in ordor lo loiistiluti niaii- 
sl lunhli T —SlcLlo V Davis, 21 S AV Jd 
12 2 

(2) Olftnsf was m.inslans:hte i, if 
dt‘(«Mseds assailants had no inlrn- 
tion of killinj^ him — Stale v R«‘( kt, 
27S S \V til Mo 581 

(4) An instruflion that, if a<cuscd 
did the killing “ft loniousl v' without 
tile eh merits (onstitutinp; niuidtt, it 
would l»( rn irislauKhlI'r, .and detlnlnt^ 
‘I flonioiislv “ as ‘wKkedlv and 
apainst the admonition of the law', 
unlawful I v,” was held to he, in el- 
f e( t, exactly what the statu to covers 
in its definition of “manslautjhtc r ”— 
State V Alhster, 295 S W 764, 317 
Mo 348 

69. Belf-defeuse 

Under such a statute an unneces¬ 


sary killing; is munslauRhter, ev'en 
1h()Uf,h in self-d» ferisc' against an un¬ 
lawful pcrson.il all ok—l‘opi)s v 
Stall IbJ So 7tU, 121) Fla 387 

70 IV C”—Statt V Ueonard, 181) S 
E 710 JOS NM’' 24l>--Slate V Dunn, 
180 S E 70S JOS N U 22 { 

71 Ind—C'arncv U S, 101 SW 

606. 7 Ind T J17 

72. Ind—<\iinev v U S, supra 
2‘) CJ p DJT) nede t,6 

73. I^.i—Stat» Roinnson, 78 So 
')32, 142 La r.4 1 

74. Kv—C’ottT«ll V Coninionw c alth 

111 S W 2d 41.5, J71 Ivv 5J— 

Spnj.,^*,s V eYnnmonw fvilth 68 S V\ 
1087, 112 K\ 721, 21 Kv L 510 

75. Kv — V C'omnionwt al th, 

supra—Mullins Commonwealth, 

67 S W" 824, 23 Kv L 2433 

76. "Wash—State v I’almer, 176 P 
547, 104 Wash 39b 

20 C .T p 1125 note bO 

To constitute **man8lauRrhter” a 
homifide must have been without de- 
sig"!! to effect dc^ath—State v Hiatt, 
60 P 3d 71, 187 Wash 226—State v 

899 


Sri rid V ig 

251 

P 887, 

111 Wash 

542 

20 

(' T 

P 1 

1125 note 

69 Ini 


77. 

K Y - 

— 1^ 

CM)])le V 1 

i\otrln*r, 155 

N 

E 

70. 24 1 

XY 117 



20 ( 

^ I P 

IIJ 

15 note 70 
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760 M Eli 217 
JO E r p 1124 noli' 55 
Unhorn tlrrld ns suhjttt of homicide 
j^eni rallv see suiirn t) 2 
Involunlarv rii inslauMht< r rn c'ominis- 
sion of abortion see infr.i § 59 
Abortion as manslaiifjrhter in first or 
second dejrree .see inlra §§ 66, 66 
82 Mieh—people v St.ahl, 208 N. 

\V 685 22 4 Mieh 569 
Or —Stnte v Atwmod, 102 P 205. 64 
Or 52b, 21 Ann Cas 616, adhered to 
on rehear inp: 104 J* 195, 51 Or 5Jb, 
21 Ann Cas 51 6 

|)iMth resulting from oTiminul abor¬ 
tion as statutory offenso distinct 
from manslaughter see Abortion f 

8 . 
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move Under some statutes, it is immaterial 
whether the death of the child was intended, if it 
would have been murder had the mother died from 
the opcKUion but others require an intent to de¬ 
stroy the child,and such statutes have been held 
not to apply to a woman who commits an abortion 
on herself Under a statute to that effect, one 
using instruments or other means to produce an 
abortion in the belief that the woman is ])rcgnant 
IS guilty of manslaughter if the woman dies as a 
result thereof, even though she is not actually preg¬ 
nant 

In Texas a statute defining and punishing man¬ 
slaughter as a voluntary homicide committed under 
the influence of sudden passion arising from an ad¬ 
equate caiise®^ has been repealed^*' The effect of 
the repealing statute was to repeal also all statutes 
which specified ceitain acts as constituting ade¬ 
quate cause for reducing the degree of homicide 
Since the repealing statute contained an amend¬ 
ment so providing, offenses committed prior to its 
effective date were not affected thereby, but were 
governed by the earlier manslaughter statute ,'^1 and 
such amendment, although it bec.ime effective be¬ 


fore the repealing statute, was not repealed when 
the latter became effective.®^ 

Murder zinthout malice. Under a statutory pro¬ 
vision to that effect it has been held in Texas that, 
if one kills another without justification, under the 
immediate influence of sudden passion, aroused by 
an adequate cause, he is guilty of murder without 
malice ^3 

Negligent homicide. In Texas there is no such 
crime as “involuntary manslaughter” eo nomine, 
but the statute has substituted what is termed “neg¬ 
ligent homicide,” which consists in the doing of an 
act, lawful or unlawful, in a careless or negligent 
mannei,^^ when there is apparent danger of caus¬ 
ing the death of the person killed or some other, 
but with no apparent intention to kill Xhe homi¬ 
cide must be the consequence of the act done or at¬ 
tempted to be done 

Negligent homicide in the first degree is the kill¬ 
ing of another by negligence and carelessness in 
the performance of a lawful act,^^* a lawful act be¬ 
ing an act which is not forbidden by the penal law 
and wdiich would not give just occasion for a end 
action,'*'^ It being required th.it there must be ap- 


83. Or—State v Ausplund 167 P 
]{I19, S6 Or 121 i(li(*,irins denied 
171 P 3*)5. 87 Or 6if>—State v 
Atwood. 104 P 196. 54 Or 5J6, 21 
Ann ("as 516, TohearniK 1(12 J’ 295, 
64 Or 52b, 21 Ann Cas 51b 

84. Fla—Williams v State, 15 So 
760, 34 Fla 217 

NY—F.vans v Ptoph, 49 N Y 86 

85 Ktin—State v Younp- 40 I’ 659, 
55 Kan 319 

Miss,—State v l»iud(, 24 So 871, 76 
Miss 54 3 


86. 

Miss —State 

V 

Prudt supra 

87. 

Wash —State 

V 

M.irtjn, 34 J’2d 

914, 178 Wash 

290 


88. 

Tex —Pinson 

V 

State, 251 S \V 


1092, 94 TcxCr 517 
29 C J p 1121 not( 4 9 (1.] 


Manslaagrhter has been described as 

a voluntaiv and inlention.il, as well 
as unlaw till, killing;, but not a killing 
on rn.ilKe a 1 oietliou^bt—("oop< r v 
State, 250 SW 185 94 Ti x C"i 199 

89. Tex—Berrv v State, 157 S \V 
2d 650, 14 1 Tex ("r 67 
Decisions undei the formei statute, 
in connection with the ticatmenl of 
\olunlar\ manslnuehtei nerieiallN, 
set infr.i feti 10-54 

9<k Tex - Pci rv v State, supra 

91. Tex ^—Cade na v State, 6 S W 2d 
768, 109 Tex Ci 589- Flores v 

Slate, 4 S W 2d 43, 109 Tex l"r 261 
—O Pry V Slate, 298 S W 596, 107 
T( X Cl 6bl, 


92. Tc'x—Flores v Slate, 4 S W 2d 
4 3, 109 TcxCr 2bl 

93. Tex—Brewer v State', 157 S 
W 2d 388, 143 Tex Cr 136 

Adequate cause 

(1) Anv cause which would tom- 
inonlv produce define of anger rage 
Ttsentmenl, or terioi in pi'ison of 
ordinary temper suflicienl to rcnd«’r 
mind incapable of cool leflection con¬ 
stitutes “adequate cause tor sudeb n 
passion,’' reducing liomicidc to "mur¬ 
der wuthout malice,’' and repeal of 
statute declaring that insultinfi words 
or gestuns were not .adequale cause 
loi sudden passion rcduting^ homicide 
to murder without malice was he'ld to 
manliest intent that insulting words 
or gcstuies might he suftieit'nt to coii- 
stiliite “ad«'ciuate cause Flsmore 
^ State, 104 S 2d 493, 132 Tex Cr 
2bl 

(2) Provocation in voluntary man¬ 
slaughter see infra §§ 46-53 

Unlawfully carrying pistol 

In alliiminfi a convietion of murde't 
without malice' it w'as held that a 
rural mail e^airier accused of muielt'T 
unlawfully cairied pistol with which 
he shot deceased, notwithstanding he 
cai ried gun in coniplianee with post 
mistress' instrue tioii, wheie carrier 
was not in perlorinance of his post- 
office dutic's at time of homicide — 
Williamson v State, 99 S W 2d 606, 
131 TexCr 450 

94. Tex—Menelee v State, 87 S W 
2d 478, 129 Te'X Cr 375—-Barfield v. 

900 


State, 43 S W 2d 106, 118 Text"! 
394 

Unlawful act as uegfUgrence per se 

A person W'ho injured anothei in 
the pfiroimance of an unlawful act 
IS fiuillv of “nf'glifience r>er se," that 
is, negligence' as a nialter of law — 
Sage V State, 124 S W 2d 376. 136 
TexCr 252—Mem T. e. v Slate. 87 S 
W 2d 478, 129 'l"c \ Ci 375 

95. Tex—WilkcT'on v State, 59 S 
W 2d 392, 4 21 Te\ O 5 12—Bar Ib Id 

V State, 4 1 S W 2d 106, 118 Tex 

Cr 394—Abell V State, 5 S V\ 2d 
139 109 Tc'x("r 180, 61 AT. It 318 

— Siiiiinons V State, 3 S VV 2d 449, 
109 TexCr 157 

96. Tex—Barfi.'ld v Stale, 43 SW 

2d 106, 118 'I'l \ ("t 394 -Simmons 

V State, 3 S W 2d 449, 109 TtxCr 
157 

29 C J p 1160 note 70 

97 Ti X—Howard v State, 8 SW 
929. 25 TexApp 686 

29 C T p 41 60 note 71 

98 Tex—Bowles v State'. 446 SW 
2d 4 83, 140 Tex(^r 54 4—Simrnona 

V State, 3 S W 2d 449, 109 T( x ("r 
157 

29 (" .1 p 1160 note 63 
99. Tex—Teaque v Slate, 206 S AV 
193, 84 TcxCr 169 

^awfulneas of act apart from neg*!!- 
g'ence 

The negligence cannot be regarded 
as rendering the act unlawful with¬ 
in thib rule, and a statute author¬ 
izing action for wrongful death was 
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parent danger of causing the death of the person 
killed or some other person,^ and the degree of care 
and caution required to prevent one from being 
guilty of such homicide being defined as such as a 
man of ordinary prudence would use under like 
circumstances ^ 

Negligent homicide in the second degree, which 
is made subject to the provisions with respect to 
such homicide in the first degree, except as other¬ 
wise provided, is the killing of another by negli- 
gence^ in the performance of an unlawful act,^ 
an “unlawful act” being defined as an act consti¬ 
tuting a misdemeanor or givpig just occasion for 
a civil action,^ and killing in committing or attempt¬ 
ing a felony being expressly excluded ® 


§ 40 

There is a fundamental difference between the 
two degrees of negligent homicide,'^ so that, when a 
negligent homicide results from one transaction, ac¬ 
cused cannot be found guilty of both offenses.® 

§ 39. Status as Distinct Offense or as Degree 
of Murder 

Manslaughter is a distinct crime, and not a degree of 
murder, although sometimes it is classed as a degree of 
felonious homicide. 

Manslaughter is a distinct crime and does not 
constitute a degree of murder,® although it has been 
sometimes classed as a degree of felonious homi¬ 
cide 


B VOLUNTARY MANSLAUGHTER 


§ 40. Definition 

‘‘Voluntary manslaughter" has been defined as the 
unlawful killing of another intentionally, but in a sudden 
heat of passion due to adequate provocation, and not 
with malice 

Where a homicide is neither justifiable nor ma¬ 
licious but IS intentional, it is voluntary inanslaugh- 


ler Moic specifically, “voluntary manslaughter,” 
as defined at common law and under statutes de¬ 
claratory thereof, is substantially, the unlawful kill¬ 
ing of another intentionally, but in a sudden heat 
of passion due to adequate provocation, and not 
with malice By statute in some jurisdictions, 
“voluntary manslaughter” is defined as the unlawful 


held not to lepcal law relating to nog- 
liRorit homu id( in first degree--Sim¬ 
mons V Statt, 3 S AV 2d 449, 109 

Tex Cr 157 

1. Tox Worlev \ State, 231 SW 
V)\, 89 Tex Cr 393 

29 C J p 1100 note 6.'i 

2. Tex — Havnes v Slate, 224 S W 
1100, 88 TtxCi 4 2 

29 C 1 p 11(>0 not( 60 

3. T( X - Salam> v State, 37 S W 2d 
1028, 1 17 TexCr 46.9 

4. Tfx- Howies v Stalo, 146 S W 2d 
183, 140 Tex ('*1 511—Morgan v 
StaH, 120 SAVJd 1063, 13.5 Tex (T 
402 

20 C J p 1160 note 67 

6. T» X — (Iiibhle V Stall. 210 S AV 
215, 8.5 Tex Cr 52, 3 A L H 1096 
29 C J p 1100 note 08 

The act must he penal and a misde¬ 
meanor 

Tex—Morgan v Slate, 120 S AV 2d 
1001, 135 Tcx(T 402 

6. Tix—Holland \ Slate. 115 SAV 
48, 55 Tex Cr 27 

29 C.J p 1100 note 69 

7. Tex - Howies v State. 140 SVV 
2d 183, 140 TexCr 511 

8 . Tex—Bowles v Slate, bupra 

9. Fla — Folks V State, 95 So 619, 
85 Fla 238 

Iowa--State v Johnson, 245 N 
728, 215 Iowa 483 
29 C J p 1125 note 73 

“Man&laughter is a crime distinct 
from murdei, but may, however, be 


Imludecl in it"—I’eople v King, 85 P 
2fl 928. 940, 30 Cal App 2d 185 

10. Fla —Folks V State, 95 So 619, 
85 Fla 238 

NC—Stale v K« aton, 175 SE 296, 
206 N C 682 
29 C J p 1125 note 74 

11. (Ja—Davis \ State, App, 22 S 
E 2d 762 

12. US—Metiopolitan Dlfe Ins (\> 

V McDavid, J)CMich, 39 F Supp 
228 

Ciil —People V Ros.s, 93 P 2d 1019, .31 
(‘al App 2d 574 

Del—Slat! \ Elliott, 8 A 2d 873, 1 
Teir\ 250—Stale v Hell, 192 A 55 3, 
8 AVAVHaii 328—State v Kiipis, 
179 A 640, 7 W AA" Harr 27—Stale 

V Dee, 171 A 195 6 W AA'Harr 11 
(la—Puree v State, 19 S E 2d 192. 

66 Ca App 7.37—Clearv v State, 18.5 
SE 834, 53 GaApp 358 
Ill--T’eople V Dberlin. 189 NE 333, 
355 111 ,317 

K\ —ColUell V Commonwealth, 111 
S VV 2d 445, 271 Kv 52 -De^an v 
Commonwealth, 83 S W 2d 887, 200 
K\ 97—Shorter v Commonwealth, 
07 S \V 2d 695. 252 Ky 472—Par¬ 
rott \ (^ommonw'ealth, 298 S W 
675, 221 Ky 202—AA'ntkins v (,^oni- 
monwealth. 97 S W 740, 123 Kn 
817, 29 Kv L 1273—Mitehell \ 

Commonwealth, 11 S AV 2d 209, 88 
Kv 349. 10 KvL 910 
Me—State v Pond, 134 A 572, 126 
Me 453 

Mass—Commonwealth v Scans, 175 
NE 491, 275 Mass 291 
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Mi(h—People V Rvczek, 194 N AV 
609, 224 Mifh IOC 

Mo—State v Hurrell. 252 SAV 709, 
298 Mo 672 

NC—State V Smith, 20 S E 2d 313, 
221 N C 278—State v Durham, lOl 
SE 398, 400, 201 NC 721—State 
V White, 51 SE 44. 138 NC 704 
Pa—Commonwealth v Patterson, 41 
Pa Disl & (^) 215, 23 Erie Co 216 
-- Commonwealth v Grimm, 6 I*a. 
Dist A Co 287—Commonwealth v 
Drago, 88 PitlsbDegJ 647 
Va—Ballard Commonwealth, 159 
SE 222, 166 Va 980 Shiflett v 
Commonwealth, 130 SE 777, J43 
Va 009 

29 CJ p 1125 note 75 

Other definitions 

(1) The unlawful intentional kill¬ 
ing of .mother without malice — 
Hear h v Commonw ralth 4 > S AV 2d 6, 
240 Kv 763—29 C J p 1125 note 75 
la] 

(2) The unlawTul killing of an¬ 
other without malice aforethought, 
cither In a sudden afCrav, or in sud¬ 
den heat and passion, and not in the 
necessary or apparently necessary 
defense of the slayer—Beach v 
Commonwa'dllh, supra 

(.1) Killing "done cither in sudden 
aftray or in sudden heat of passion 
and upon prov'ocation ordin.arilv cal¬ 
culated to excite the jiassion beyond 
control"—Cottrell v Commonwealth, 
111 SAV 2d 446, 448, 271 K\ 52, quot¬ 
ing Corpus Juris —29 C J p 1125 note 
76 fa] (2). 
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killing: of a human being without malice upon a 
sudden quarrel or heal of ptibsion,^^ or upon a sud¬ 
den heat of passion caused by a provocation appar¬ 
ently sufficient to make the passion irresistible 

§ 41. Elements and Nature of Offense 

The elements of self-defense are not essential to man¬ 
slaughter, and the means used are immaterial. 

The elements of voluntary maiisl.iiighter arc con¬ 
sidered siiccifically infra §§ 42-54 In gencial, the 
elements necessary to establish self-defense, as dis¬ 
cussed, infra §§ 114-138, arc not essential to reduce 
a homicide fiom murder to manslaughter^''* 

Alcana or in^trumcntahty used In the absence of 
statute changing the lule, the nature of the means 
or msti umcntality used in the commission of the 


homicide is immaterial in determining whether the 
offense constitutes voluntary manslaughter^® 

§ 42. - Sudden Passion Due to Adequate 

Provocation 

With few exceptions, an intentional homicide may be 
reduced from murder to manslaughter only where it was 
committed in a sudden heat of passion caused by ade¬ 
quate provocation The requisite passion may be the 
result of rage, anger, fright, or terror, and must be of 
auch a degree as would cause an ordinary man to act 
on impulse and without reflection 

If an inlentionaJ, unlawful, homicide, which might 
otherwise be murder, was committed in a sudden 
heat of passion, caused by adequate provocation, 
technical rnidice being lacking, the crime is reduced 
to mansl.iiighter except as hereinafter stat- 


(4) Whtrf* one person kills an¬ 
other in the heat of Mood, and usual 
Iv in fighlinK or under sudden and 
K'reat proxcxation —State v DiMn, 
122, 4'IS. 2 WWIIarr, Del, 290, af¬ 
firmed Dean v State, 125 A 478, 2 
WWHarr, Dfl, 469—State v Dis.il- 
vo, 121 A 661, 2 W W TT irr . Dt 1 , 
232 

(5) Tlie intentional and unlawful 
killirn; of ti liani.in lx inp without 
malice either evpr* ss oi implied, but 
(ommittid under inirnediatc influence 
of sudde-n passion—Commonwealth 
V Flax, 200 A 6^2, Ml I‘a 145— 
Commonwealth \ Yc'd^ir, 196 A 827, 
329 Pa 81' '('ouimonwealth v Car- 
roll, 191 A (ilO, 926 I'a 1 

(6) Othei definitions .see 29 C J 
p 1125 not(‘ 75 [a] 

13. Utah—State V Coho, 60 P 2d 
952, 90 Utah 89 

29 C 7 p 1126 notc^ 76 

14. Colo—ITcnwood v Peoiilo, 129 P 
1010, 51 Colo 188 

15. Ala —Williams v State, 03 So 
55, IS AlaApp 438 

16. Ttx—I’lnson a State, 251 S W. 
1092, 94 TexCi 517 

29 CJ p 1131 note 45 

Deadly weapon imnecessary 

K\ —Pokks V Commonwealth, 148 S 
W 2d 70 !. 285 Ky 558 

Bare hands 

(1) Whcie accusc'd, with her fist, 
beat deceased to death, ac^eused could 
not escape cornu tiori ot voluniarv 
manslaut,htc I on Kround that means 
us€d in killing; wcie not calculated 
to pioduce de.itli, since it was not 
neix ssarv to bc' ^,ullt^ of offense that 
accused use a t^un oi any particular 
lustrununt—Pixlev v Slate, 155 S 

2d 710, 203 Ark 42 

(2) The fists, allhouKh not gen¬ 
erally a deadly weapon,” may be¬ 
come dc'adlv by lilows often repcat- 


c*d, long continued, and api)lifd to \i- 
tal and delicate ii.tits of the l)odv of 
a defenseless, unresisting man — 
State V Smith, 83 P 2d 749, 196 

Wash 53 4 

17. Ala—Buffalow v Stale, 122 So 
O.M, 219 Ala 4 07 

Aik -Arnold v State, 20 S W 2d 189, 
179 Ark 1066 

Cal People V Best, 67 P 2d 168, 13 
(.:alAi)i»2d 606 

DC—maid v LI S , 96 F 2d 622, 
68 AppDC 250 

Fla —Forehand v State, 171 So 241, 
126 Fla 464 

111—I’cople V Hunter, 7 N E 2d 444, 
3G5 Til 618 

Iowa—State v Johnson, 234 NW 
261 211 Iowa 874 

K\ —CotticlJ V Commonwealth, 111 
S W 2d 4 15, 271 Ky 62—Dean v 
Conirnonwu alth, 83 S W 2d 887, 260 
K\ 97—(\anmoiiwuaUh v Bcverl>, 
34 S W 2d 941 2 57 Ky 3 5 

Mo—State \ C.idwood 116 S W 2d 
42, 312 Mo 466--State v Ivenrii^ori, 
267 S. W 850, 306 Mo 473 
NM—Slate v Wright, 34 1’2d 870, 
JS N M 427 

l\i -Commonwealth v Santos, 119 
A 596, 275 J’.t 515 
Term—ToU r v State, 260 SW 134, 
152 T. nil 1 

T« X—Itutlei V Stale*, 2 S \V 2d 254, 
108 Tex Cl 613—Walker v Stale, 
282 SW 245, 104 Tex Ci 26— 

Simpson V Slate 269 SW 797. 99 
Ttx Cr 406 McKaskle v SL.atc*, 
260 SW 588, 96 Tex Cr 6 18 — 

Davis \ State, 259 SW 946 90 

Text^'r 646—Swann v State, 242 
SW 735, 92 TexCi 153 
Va --D.ivrdson v Commonwealth, 187 
S E 4 57 167 Va 451 
W Va--State v Pusev, 188 SE 745, 
118 W Va 95 
29 CJ p 1126 note 80 
Intentional killing as murder see su- 
pia § 17 

Necehsity of concurrence of passion 
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and adequate provocation bee infra 
§ 46 

The term “sadden heat and pas¬ 
sion” has been described as a leeh- 
nical term of the common law to dc - 
scribe the olicnst ot manslriuglitc r 
—Tall V Conimonw c'alth, Ky , 110 

SW 425—60 CJ p 990 note 68 

The test of whether the killing m 
from the sudden heat of passion 
m lound in the nature and degree of 
the provocation and the manner in 
which it is resc'ntcd 
Vo—Ballard v Commonwc alt7i, 159 
SE 222, 15C Va 980—Hic har dson v 
Commonwealth, 104 SE 788, 128 
Va 691 

W Va—State* v Wilson, 121 SE 
726, 95 WVa 525 

Malice and heat of passion cannot 
coexist 

Ala—SmilTi v State, App , 11 Sol’d 

4 66, rivirsed on c)thei grounds 11 
So 2d 471, 243 Ala 25 1. and ecr- 
tioiaii dt mod II So 2d 17 7, 2H 
Ala 62 7 

Kv—JM« llargue v Commonwealth, 21 

5 W 2d 115, 231 Kv 82 
29 C I J) 1 126 note 80 [f ] 

Use of dangerous weapon 

By e\iu«ss i)ro\isi()n of lh< stat¬ 
utes in some jur isdu tions, the Kill¬ 
ing ol anottu'i in the he ,it ot passion 
without m.ilice* by the use of a clan 
giious wtapon, without authoritv of 
law, and not in nt c c •,sai v s(*ll-(Jc- 
lense, is inanslauglitei —Dalton v 
StaU, 105 So 781, 141 Miss 811 — 
lialtv V St.ile, 85 So 129, J23 Miss 
87, 10 A L. II 462 

At time of slaying 

Emotional stUc lefeired to in 
manblaughlei as 7ieat of jiassion 
must dominalt slavn at time, to re¬ 
duce homicide from murder to man- 
slaugliter 

Mo —Stale v I’erno 23 S W 2d 87 
Tex—Sciuvrfs v State, 242 SW 
1024, 92 TexCr 160. 
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ed, such passion is essential to reduce a killing from 
murder to manslaughter 

Character of passion The passion ordinarily re¬ 
quired to reduce a killing to the grade of manslaugh¬ 
ter IS that created by lage or anger However, 
the passion may be one resulting from other con¬ 
ditions of the mind rendering it incapable of cool 
reflection,20 such as fright or terror 2i 

Degree of pa^^ion Passion in order to reduce 
murder to manslaughter must be of such a degicc 
as would cause an ordinary man to act on impulse 
and without reflection 2- St.itcd otherwise, tlu pas¬ 
sion must be irresistible,or almost uncontrolla¬ 
ble, or such as to render the jicrsoii beyond the 
])ovver of self-control^"* or for the time being deaf 
to the voice of reason, 26 or such as temporarily to 
suspend or oveithrow the reason or judgment by 
its violen(e,2'7 or naturally to destroy the sv\ay of 
reason <in(l reiider the mind of an ordinary person 
incapable of cool reflection,2^ or it must produce 
what, accoiding to human experience, ma}' be called 
an nncontroll.djle impulse to do violence Ae- 
ensed must ha\ e been aroused to the highest de¬ 


gree of exasperation ^0 The heat of passion must 
be such as to exclude premeditation and a previous¬ 
ly formed design and, under some statutes, anger 
when not of such a character as to render the mind 
incapable of forming a premeditated design to ef¬ 
fect the death of deceased or some other human 
being will not reduce an unlawful killing from mur¬ 
der to manslaughter 22 

The passion need not be such as to dethrone rea¬ 
son,23 or temporarily dethrone reason,or be so 
overpow'ering as to dt stroy volition or the reasoning 
faculties,26 or so overpowering as for the time to 
shut out knowledge and destroy volition,26 or to 
render the person accused incapable of delibeia- 
tion or premeditation,27 or be uncontrollable ,2^ nor 
need there have been “a whirl-wind” of i)assion,29 
or a “transi)ort” of passion ^6 

.'1 pp) cJunsion of danger, imperfect sclf-dcfcnsc 
As has been stated passion resulting fiom fright or 
tenor may be sufficient to reduce a homicide from 
mureler to manslaughter, and sucli a killing may be 
e'losily akin to a killing in sedf-defenscJn this 
connection it h.is been held that in certain circum- 
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107 

F 2d 

297 

71 AppDC 112 
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19 NM-—St.ito V TMumnu r, 107 I' 
lid :519. 44 N M 614 

I’ti Cuiiinionw t ilth \ Pla\, L’OO A 
0*12 'll! I’a llT) eN)rtirrK)T]w < allh 
\ elririmi, 5 I’aDist & C""o 2S7 

l\x—MtKaskle v State*, 2oO S W 
,S.S8. St) Ttxe^i G‘t8 

20 e" T i> 1127 not* 8G 

20. N AI—Sla1( V J’lemnnor, 107 i* 
2d '119. 44 N M G14 

I*a—Commonwealth \ Pl.ix, 2(K) A 
b >2, 231 I’a Ilf) — Pomnmnw oalth 

\ einmm, 5 I’aDist tS. Co 2S7 

Te*x — Hol< omb v St.ite, 2S1 b W 202, 
102 Trx Ch :>52—M< Kaskh* v 

State. 2(>0 SW ^>88. 96 Tox (h 

628—Davis v State, 25‘J S W ‘J46, 
06 TaxCr 646 

29 C 1 p 1127 note 87 

21. DC—Kinard v U S 06 F 2d 
G22, 68 AppDC 250 

NM—States v Plummor, 107 P 2d 
319. 44 N M 614 

Pa—Commonwe*aJth v Flax, 200 A 
632, 231 I’a 145 -Commonwealth 

V Grimm, 5 Pa Dist & Co 287 

Tex —MoKasklf* v State, 260 S W 
588. 96 TexCr 638 

29 CJ p 1127 note* 88. 


22. TS, M—Stat( v I’lumtner, 107 P i 

2d 319 11 NM 614 | 

29 e'" .1 p 1 I 27 not t 90 

‘ Kt'ason sh<»nld at the time of the* 
a< t lu di'-turlMd en ol)s<uT«d hv pa*^- 
sioii to an ext« III w hi< h mi^,hl rt nd* r 
oldml^^ rm n *)f fair .ivtiagt dispo¬ 
sition liilih to ae t rashl\ ot without 
dm d( IiIm 1.1 (ion oi ulloctmn, and 
Irom p ission ratlu r thin judgment” 
Kv—]\NH,ugin V e^’ornmonw eallh, 

21 S W 2d 115 211 K\ 82 
Mnh—l’*oi>h \ DilU‘\ 5 N \\ 9S2 

9S(i 11 Mnh 521—M.ihtr \ o- 
ph 10 JMieh 212, 220 81 Am I > 
7S1 

23. Ark —Arnold \ State, 20 S AV 
•id 189, 179 \ik 1066 

Ill —I’ccipli \ Hunlt t 7 N F 2d 44 4 
565 111 618—I’f ople v Kn e 184 N 
K 891 ir.l 111 604—People v Or- 
ti7, 150 N E 70S, 220 lil 2(»5 
29 C 1 p 1128 note 96 

24. I’a—Commonw<aUh v W'aie, 20 
A 806, 127 Pa 465 

25 Nth—llraunio \ Slate, 180 N 
5C7. 105 Nth 2,55, 12 A L. It 658 
29 e' I p 1133 note 57 
26. Del State* v I’linuose*. 77 A 

717, 2,5 I>< 1 164 

27 Miss—Presle)n v Stale, 25 Mibs 
383 

TVlo—State v Crouth, 124 S AV 2d 
1185, 1187, citintr Corpus Juris. 

28. SC—Stale* V Davis. 27 SE 
905, 50 S C 405, 62 Am S K 837 

29. SC—Stale V Davis, supia 

30. Miss — Prtslon v. Slate, 25 
Miss 383 

1 29 C J p 1133 note 68 
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31 Ala Smith v State, 3 So 551, 
83 Ala 26 

Mo—St.itt \ Crouch 124 S W 2d 
1185, 1187, citing CorpuB Juris. 

32. t)kl—rpdike* v Stat**, l.JO P 
1107, 9 eilvl Ct 12 4—Atchison v 

Stale 105 I’ i87, 2 Okl Cr 295 

33 K^ —Me Flargue v Common¬ 

wealth, 21 S VV 2d 1J5. 221 Ky 82 

29 C J j) 1 128 note 97 

34. Wis—Dillon V State, 119 NW 
{52 1 37 W IS 6 55 1 6 Ann C is 912 

- lohnson \ Slate, 108 \ \V 5 5 
129 \\ IS 146 5 ERA,NS 809 9 

Ann C’as 9 2 > 

35 K\ — M( Ha r 1 -uc* v Cnmnion- 

Wfilth, 21 SA\’Jd 115, 251 K\ 82 

29 C 7 p 1 128 note 99 

36. NC—State V Kennedy, 84 S E 

51.5, 169 N r 2S8 29 4 

37. Tcnn—Tolei \ State. 260 S AV 
1 11. 152 Tt‘nn 1 

29 C.I p 1128 note* 2 

38. K\ — Rohinson v Common- 

wc.ilth 9 K\ Op 926 

39 Utoh—Pe 07 >lc V Calton, 16 P 
902, 5 Llih 151, n*vfised on other 
gre)uads 9 S Ct 425, 130 U S 83, 
{J D Ed S7U 

29 C J p 1126 note 4 

40 Tex—Claik v State, 102 S AA*^ 
1116 51 Tex Cl 519 

2 9 J p 1128 note '5 

41 nC--Kinaid v TT S, 96 F 2d 
522, 68 AppDC 250 

29 C I p 1127 note 89 

Sell-defense geneially see infra §§ 
114-128. 
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stances a homicide may be reduced from murder to 
manslaughter, even though the killing was not done 
in the heat of passion,^- as where the killing was 
done because the slayer believed that he was in 
great danger, although the facts did not warrant 
such a belief,or, where there is a case of im- 
l)crfect self-defense, that is, where the slayer, al¬ 
though acting in self-defense was not himself free 
from blame,'!^ as wheie the difficulty was originally 
provoked by accused, as considered infra § 46 

Although the right to kill in self-defense may 
have terminated, nevertheless a heat of passion cre¬ 
ated by the attending circumstances may continue so 
that the killing will be manslaughter and not mur¬ 
der Wheie the circumstances of the killing .ire 
such as may indicate that the iierson killed by his 
conduct had pio\okod jiassion on the part of the 
slayer, and .dso that the slayer may have acted 
in self-defense, the two theories are not so con¬ 
tradictory that they may not both be considered, 
and, although it may be found that the theoiy of 
self-defense is not suiipoited, the theory of a killing 
under the influence of jiassion on adccjuate provo¬ 
cation may be found to have been established 

§ 43. - Sudden Combat or Affray 

A killing ensuing from a suddent transport of pas¬ 


sion or heat of blood, in sudden combat or affray, Is 
manslaughter. 

At common law a killing ensuing from a sudden 
transport of passion or heat of blood, if in sudden 
combat, was also manslaughter,^'^ and the statutory 
definition of voluntary manslaughter has in some 
jurisdictions been made expressly to include a kill¬ 
ing without malice in a sudden affray Howev¬ 
er, a sudden combat is oidinarily considered on the 
same footing as other jirovocations operating to cre¬ 
ate such passion as temporarily to unseat the judg¬ 
ment 

‘'Sudden affray” has been defined as a difficulty or 
fight suddenly resulting from the mutual agice¬ 
ment of two or more parties,'"*^ and is not synony¬ 
mous with the term “sudden heat and passion”^* 

§ 44. - Intent; Willfulness 

To constitute voluntary manslaughter the killing 
must be willful or intentional, although intent may be 
inferred, and reckless or wanton conduct, particularly 
with a deadly weapon, may be sufficient. 

Wdiile a specific intent to kill is not an essential 
element of manslaughter, although it may be pies- 
ent, as considered sujira 5^ 37, iievei theless, except 
as appears below, to constitute vohmtaiy manslaugh- 
I ter, the killing not only may, but must, be willful 
or intentional However, it has been held that a 


42. Ark —Frf'ernan v Stat«‘ 208 S 
W .033. 174 Aik in'!:)—Mlmon v 
State. 86 S VV 409, 74 Ark 441 

43. Ark—Freeman v State, 298 S 
W 333, 174 Ark 1OJ.0 

Pa —(’’omnionwealth v Alillfr, 170 A 
1J8, 313 I'a 567 
29 CJ p 1127 note 82 
Imminent danger of personal vio- 
lenre as adequate provocation see 
infra 8 4i8 a. 

As rentintting’ inference of malice 

Althou^;h flight will not excuse 
the unrucessary inking of human 
life when there Is no reasonable 
pround for appreliending^ death or 
enormous bodily harm, it may si rvt 
to repel the inference of malice and 
reduce the homicide to man«l lughter, 
if the killing- was done because the 
slayer beloved he was in gnat dan¬ 
ger but lh(‘ facts did nu[ waiiant 
such belief—.Stale v Thomas, 111 
S E 834, 1 84 N C 757 

44. Ark—Freem.in v State, 298 S 
W 333, 171 Ark 1035 

l^a — SLdti^ V C'oineille, 96 So 813, 
15 1 La ‘)J9 
29 r.I p 11J7 note 83 
Impeifcat self-delonse as afftcling 
guilt of accused gener.all\ see Ul¬ 
tra 111 

45. Tex—Met'ampbell v State, 174 
S VV 315 7b TexCr 24 5. 

29 CJ p 1127 note 84. 


40. US — Stc\enson v U S , Tex, 
16 set 8 19, 162 US 313, 40 U Ed 
980 

29 C T p 1127 note 85 

47, Del —State v Donovan, 8 A 2d 
876, 1 Terry 2.57— State v Kupis, 
179 A 640, 7 WWIIair 27 

Kv—Heai h V Commoiiwe.alth, 43 S 
W2d 6, 240 Ky 7-63—A\ atkins V 
Commonwealth, 97 SW 710, 123 
Ky 817, 29 Kv L 127 1—Mltchell v 
Commonwealth, 11 SW 209, 8S 
Kv 349. 10 Ky D 910 

Mo—Stale v Shustei 183 SW 296 

NC—State V Durham. 161 S 16 398. 
201 NC 721 

48. Cal—TVople v Ross, 91 P 2d 
10J') 34 Cal App 2d 571 

K> — Di an v Commonwealth, 83 S 
W 2d SS7 260 Kv 97 Pariott v 
(N)mmonwealth, 298 SW 675, 221 
Kv 202 

29 CJ p IIJS note 9 

49 Mo—State v Shuster, 183 SW 
296 

Mutual combat as provocation si e in¬ 
fra § 48 

50. K\ —C.avanaugh v Common¬ 
wealth, 190 few 123, 172 K> 799 


60 

C’ J p 

990 note 67 


51. 

Kv - 

-Viob It V t 

romnionwealth. 

7 

2 S M 

1, 24 K5 L 

1720 

52. 

\la - 

-Duncan v 

State, 6 So 2d 

4 

50, 4j3 

:, 30 Ala App 

356, certioian 


904 


denied 6 So 2d 4 51, 212 Ala 329. 
quoting Coipus Juris. 

Anz—Harding v Stale, 225 P 482 
26 Ariz J31 

Cal—I’eopli* v Miller, 299 P 74 2 
114 CaJ App 293 

Ga —Alcxancior v State, 129 S J6 
102, 1 60 Ga 769—Wima v Stale 4 
S E 2ci 418, 60 Ca Aj»p ,551 
Ind—Kelring v State, 200 NE 212, 
209 Jnd 618 

K\'—Boggs V Commonw e.ilth 148 S 
W 2d 703. 285 Kv 55S—Thai ki r v 
("ommonwHallh, 91 S W 2d 998, 263 
Kv 97—Kearns v INimnionwe.alth, 
19 S \V 2d 1009, 243 Ky 74.5— 

Haw pe v Commonwe.alth, 27 SW 
2d 39 1, '>34 Kv l> 7- Lucas y Com¬ 
monwealth, 21 S W 2d 11 3 231 Kv 
76- Jones v Commonwealth, 281 
SW 164 21 3 Kv .3 56 
Md—Neusbnum v State, 143 A 872, 
1.56 Md 149 

Utah—Sl.ite v Cobo, 60 P 2d 9.52, 
9.5 6, 90 Utah 89, cUing Corpus Ju¬ 
ris. 

29 CJ p 1128 note 14 
At least voluntary manslangliter 
Dne intentionally shooting nnotlier 
with a deadly weapon, such as a re¬ 
volver, is guilty of at least voluntary 
manslaughtei —Commonwealth v 

l?ryson, 120 A 552, 276 I’a 566 
Intention to do great bodily barm 
is sullicient—State v. Cobo, 60 P 2d 
952, 90 Utah 89. 
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killing in the course of the commission of a felony 
may be voluntary manslaughter provided the killing 
was wholly unintentional, as by mistake, and with¬ 
out intent to wound or kill 53 

The existence of sudden and irresistible passion 
has been held to be inconsistent with the notion of 
intention ,54 but the difference is reconciled on the 
ground that the law disregards the actual intent,®^ 
or accused will be presumed not to have been actu¬ 
ated thereby 56 It has been held to be voluntary 
manslaughter in some jurisdictions where, although 
there is no evidence of an intent to kill, death re¬ 
sults from an intentional and unlawful blow 57 It 
has been held difficult to reconcile the absence of 
malice with the presence of an intent to kill, where 
a statute defines “malice” as an intent to do a 
wrongful act established either by proof or pre- 
sum])tion of law 58 

Inference of intent, reckless conduit Notwith¬ 


standing there is no showing of an intention to kill, 
such intention may be inferred from the acts of 
accused,59 or may be founded on a manifest or reck¬ 
less disregard for the safety of human life 56 Thus 
! an intention to kill may be inferred from the willful 
use of a deadly weapon ,5^ but, if the weapon is 
not deadly, the intent to kill cannot be inferred, but 
must appear from the evidence 53 However, it has 
been held that, if it is established that there was 
in fact no intent, the killing is at most involuntary 
manslaughter 53 

In at least one jurisdiction, it is also held that 
a homicide will constitute voluntary manslaughter 
whcie it was coinniittcd under such circumstances 
as to appear so reckless and wanton, or so giossly 
careless and negligent, as to be felonious, although 
not intended 54 Thus one may be guilty of volun¬ 
tary manslaughter where death results from the 
reckless and careless use or handling of a deadly 
weapon, 55 or fiom shooting in a wanton, reckless. 


Intention to punleli or deter 

Where' honiKidt results to culprit 
whom Jt was inlended nieiolv to pun¬ 
ish or d( tf'r from rommiasion of of¬ 
fense', person responsible is puilty 
of mansLiu«ht( r—(^)mmonweaUh v 
Beverly. 14 S W 2d Sll. 2‘17 Kv 35 
Where intent existed at time of 
shooting*, lack of intention of killing 
deceased at time of shooting of an¬ 
other was h< Id not to change* offense 
from muTdf r to voluntary man¬ 
slaughter—People V Ortiz 150 NE 
708, 120 111 20=; 

53 Ky PovvfIS \ (''ommonwralth 
246 SW 4 16 107 Kv 154 


54. 


Cal - 

-I’eoplc- 

V' 

Kernaghan, 

14 


V 

566 

72 Cal 

609 



55 


(%il - 

-T’eoplc' 

V' 

Fred, 48 ( 

'al 


136 





50 


Cal - 

-Pc'OplC 

V ] 

Dov'ell, >48 <' 

'.il 


86 






57. 


Ark 

—Perrv more 

V State, 83 

S 


909. 

73 Ark 

278 



29 

C 

I P 

1129 note 25 



58. 


Cal - 

-P( oph 

V K 

( rnaghan, 1 4 

P 


566 72 Cal 609 

69. Kv—Hoggs V C’ommonwealth, 
148 S\V2d 70J, 285 Ky 558— 

Kearns v tV'immonwealth, 49 S W 
2d 1009. 243 Ky 745 

60. Kv—Hoggs V CornmonweaUh, 

148 SW2d 703, 285 Kv 558 — 

Kearns v ('’ornmonwc'alth 49 S W 
2d 1009, 24.1 Kv 745 

61. Utah —State v Coho, 60 P 2d 
952, 956, 90 ITtah 89, citing Corpus 
Juris. 

•0 C T p 1129 note 15 

Deadly weapon or intent essential 

If a killing occurred under the in¬ 
fluence of sudden passion, aroused bv 
ncloquate cause, by the use of moans 
well calculated and likely to produce 


death, the killing is “manslaughter.” 
hut, if the means used were not like¬ 
ly to produce death the party killing 
IS not doomed guilty of the homi¬ 
cide, unless his intent was to kill, 
such intc'nt being o matter of proof 
—Tswmari v State, 258 SW 4 80 96 
Tex Cr 139 

62. Utah—Slate v Poho 60 P 2d 
952 956, 90 Utah 89, citing Corpus 
Juris. 

29 r J p 1129 note 16 

63. Term—Ilohtrtson v State, 2 
Uen 2?9 'll \rn U 602 

29 C J p 1129 note 20 

G4t Kv -King V ('’onimonweallh, 
148 SW2d 1044. 285 Kv 65 4 — 

He ii h V Commonwealth, It S W 2d 
6 2l(t Kv 763—Commonwealth v 
Anchison, 40 S \V 2d 2bi 2 19 Kv 
65 8—Embry v Commonwealth, 4 2 
S VV 2cl 979, 2 46 Ky 204—Hawpo v 
Commonwealth, 27 S W 2d 394, 2 44 
Kv 27—Jones v Commonwealth, 
281 S W 164, 213 Kv 356—Jones 
V t\iinmonweallh, 262 S VV 130, 
200 Kv 65 

Ordinaiy negligence as reducing 
Clime to involuntaiy manslaugh¬ 
ter see infra 62 a 

Reason for rule 

These opinions rest on the com¬ 
mon-law principle that a man must 
he held to intend the necessary con- 
secjuence of his act—Eucas v Com¬ 
monwealth, 21 S\V2d 113, 231 Ky 
76 

“Grossly careless” 

Words "grossly careless,” with ref¬ 
erence to voluntary manslaughter, 
mean that act was done under such 
circumalances as to strike one at 
first blush as reckless or wanton — 
Hill V Commonwealth, 40 S W 2d 261 
239 Ky 646 


“Gross negligence” 

Words “gross negligence,” used in 
defining voluntary manslaughter, are 
equivalent to words “reckless and 
wanton”—Jones v (Commonwealth, 
281 S\V 161, 213 Ky 356 

In absence of recklessness, an un¬ 
intentional killing will not constitute 
voluntary manslaughter—Rains v 
(''ornmonwealth, 10 S W 2d 643, 226 
Kv 173 

65. Ky'—Thacker v Commonwealth, 
91 SW2d 998, 1000, 263 Ky 97, 
citing Corpus Juris —Smiley v 
Commonwealth, 32 S W 2d 51, 235 
Ky 735— Jones v Commonwealth, 
281 SW 164, 213 Kv 356—Davis \ 
Commonwealth 265 S W 316, 317, 
204 Kv 809, citing Corpus Juris. 
29 C J p 1129 note 18, p 1156 note 
10 |el (1) 

“Voluntary manslaughter as the 
result of a wanton, reckless or gross¬ 
ly careless use of a llieaim exists 
only when there is an absence of 
malice aforethought, or specific In- 
Untion to kill or to do serious mju- 
rv, and the killing lesulls from the 
reckless or grossly careh ss handling 
of the flit arm, with the knowledge 
on the part of the accused that the 
use of the weapon in that way was 
dangerous to life “—Jones Com- 
moiiweillh, 252 S W 130, 133, 200 Ky 
65—Davis V Commonwealth, 237 S 
W 24 25, 1 93 Ky 597, 23 ALR 1561 
Homicide occasioned by ordinary 
negligence in handling of deadly' 
weapons as involuntary man¬ 
slaughter see infra § 62 b 
Basis of ruls 

“The principle is based upon the 
theoiv that a man intc'iids the nat¬ 
ural c'onaequences of his ncis and 
what he is awaie of or ought to be 
aware will result from the handling 
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and careless manner,«« or from other acts manifest- 

\y dangerous to Wc^’’ 

Z/f/r/z/ffi/i i/irccfi'd finrard t/nrd person Where 
a shot or blow aimed at one person by a misad- 
\eiitiire kills another, it is manslau^^hlcr if the homi¬ 
cide would have been of that grade had the person, 
against whom the blow or shot wms directed, been 
killed and the same rule has been applied where 
a killing w'as through mistake as to the ulentity of 
the ]>erson killed 

Willfully Where a statute jirovidcs that the kill¬ 
ing must be done unlawfully <ind wollfiilly, the term 
“willfully” will be construed as meaning acting vol¬ 
untarily with evil intent or design Such willtiil- 
ness may he shown by the fact that accused acted 
with reckless disicgard of the life of another and 
that the means used weie reasonably calculated to 
take such life 


§ 45. -Absence of Malice 

The absence of malice Is essential to the crime of 
y/oluntat y manMiaughter, and if, notwithstanding the 
existence of passion, a homicide was committed with 
malice, it is murder and not manslaughter. 

In accordance with the generally accepted rule 
considered supra § 37, maJicc, express or implied, 
IS not an essential element of manslaughter and, 
in fact, the absence of malice is essential to the 
crime of voluntary manslaughter, both at common 
law and under the statutes,this being the charac¬ 
teristic wdiich distinguishes it from minder, as con¬ 
sidered supra 8 14 Therefore, an intentional homi¬ 
cide, if not jiislifidhle or excusable, is murder and 
not manslaughter, even though there may h,Lve been 
adequate provocation, if the piovocalion did not 
actually cause a sufficient degree of passion, or if 
the homicide was the icsult, not of passion, but of 
malice This is so even though a violent passion 
w'as aroused by the provocation,'^^ and it is so in 


of a wt'apon in a way da,nf?orou«^ lo 
life nltliou^rh he nilually has no in¬ 
tention to kill ”—Jones V Common¬ 
wealth, 252 sw rio, ni, 200 kv ot 
— Davis V Commonwealth, 2.17 S W 
24, JG, 1I)J Kv 597. 2 1 A L. R 1551 
Grossly careless or negrllgrent 

To eonstitute volunlarv man- 
slaujfhter ns respects firearms and 
othci deadly weapons, their use must 
havi* been K^osslv cnreless or ^?rossly 
nrplii,c nt N('W< omb v Common- 
weallh, 121 S W 2d ISb 276 Kv 262 
Particular circumstances 

Fact that accused, diunk and fall¬ 
ing shot di'Ceased, intlicliiiK fatal 
wound, supported conviction of vol¬ 
untary manslaughter—Taicas v 
Cominonwc’alth, 21 S VV' 2d lit, 231 
Kv 70 

68. Kv’^ Hiler \ Dommonwe alth 
134 SWJd 945, 2S0 Kv S JO—nil) 
V (.Xnrimonwealth, 40 S W' 2d 201 
2 39 Kv bib 
29 C 7 p 1129 note 17 
67. Kv - Monigomerv v Common¬ 
wealth Si S W’^ 20 1, 20 Kv L 356 

29 ('■J p 1129 note 19 
FulUng* uonswinuner into deep water 
To sc izt om unable to swim and, 
against his will, intentionallv to pull 
liim into deep water where he* must 
swim or drown, and he is di owned 
there bv mnv constitute voluntary 
manslaugbter —Watson v Conimein- 
weallh, 57 S W'2d >9, ‘’47 K> 336 
Preventing* aid for wounded man 
If lefus.el to pe*imit wounded per¬ 
son to obtain aid or medical atten¬ 
tion or to lender it wheie dutv to 
rend» r it e Msts. is so grosslv negli¬ 
gent oi rei kb ss as to m.iiiitest wan¬ 
ton disiegaid tor human lift, rather 
than a spee ilb intent to bring about 
death, the oIIcndc*rs mav be guiltv of 
volunlaiy manslaughter, but, where 


a shooting was Intentional the crime I 
IS murder or voluntary manslaiigh-1 
tel without more, so that greiss rn g- 
ligcnce or wanton recklessness m 
failing to i’uiriish or permit medical 
aid to de< eased is jmnialeiial—King 
V Commonweallh, 148 S W 2d 1044, 
285 Kv 654 

68. Fla—McCray v State, 102 So 
8 71 89 Fla (.5 

Ga—Mcljcndoii v State, 157 SK 475 
172 (4a 267 

Kv' — Tlob n V Commonw'eallh 97 S 
VV 2d 1 265 Kv 156 

Mo—Slate* v Stillings, 33 S VV 2d 
914, 326 Mo 1037 

I’a—f^onimeenw e^alth De Matleo, 
195 V 87 J. 5 28 l*a 159 
SC State V Williams, 199 SE 906, 
189 SC 19 

Te \ - Johnson v<^ State 288 S 22 1 
llrst ease 105 Tex Cr 299—Cara- 
wav V State. 263 S AV 1063. 98 

Te \ ('t 119 

29 (^,1 p 1129 note^ 26, p 1147 nedt 18 
Intent to Kill c»ne raison and Killing 
another as muide*r set supra 18 
Mutual intent to fig'ht 

Ii^v'dincc warranting finding that 
accuMd and another had rmitual in¬ 
tent to enter inter light and that in 
eeuiise e>f tight accused, in unlavv- 
fijllv sheroting at errrironcnt With in¬ 
tent to kill him, shot and killed bN- 
stand(*r sustained conviction ot vol¬ 
untary marisl lughlei —Cowell v 
State 179 SE 205, 51 (ia \pp 7 

69 Tex —Jacerbs \ Slate, 213 S W" 
628, 85 Te \ Cr .505 

29 CJ p J117 note* 19 

70 S Uohe'rls v TI S. Tex, 126 
F 897, 61 CCA 427, ichtanng d(- 
med 127 F SIS. 62 C A 134. cer- 
tiorar i denied 21 set 855. 193 US 
6K3, 48 EEd 812 

29 CJ p 1130 note 28. 
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71. U S —Roberts v U S , sujrra 

72. Ala—Clack v State, 196 So 286, 
29 AlaApi) 377 

Ariz—Harding v State, 225 1' 482, 

26 \riz 334 

111—Pe*opU V Oberlin 189 N E 333, 
355 III 317 

Iowa—Stile* v'^ lohnson, 215 NW 
728, 21 5 Iowa 4 83 

Kv^ Noble v Ceanrnonwealth, 103 S 
W"2d 258 267 K\ 809 
lai—Stilt V Augusta 7 So 2d 177, 
199 La 896 

Miih—Te'ople v Goodfe How, 241 N 
W" 1 84 257 Mull 196 

Effect of statute 

L/iw authorizing e*onvif tion tor as¬ 
sault and hattciv under indictment 
lur manslaughter do(‘s not bv impli¬ 
cation make malice jngiedit*nt of 
niansl uighte*! —Teiritoiv \ Hraly, 29 
II iwaii 7 

73 Ark—Stcpi) v Stale 282 S AV 

684 170 \rk JOGl -Dame v State, 

262 S W' 313. 16 1 Ai K 4 JO 
Cil—I'eople V Cieiwey, .56 Cal 36 
Iowa—State v lolin.sori, 2 11 NW 
263, 211 Iowa 874 

Mo—State v GidwooeJ, 116 S W 2d 

4 2, 3 12 Mo 4 60 

Pa (’oMimnnw ( alth v Gibson, 119 A 
40J 27 5 Pa J 18 

Va—Harris v-^ Commonwealth, 114 S 
E 597 1 J4 Va 688 

74. Ala—Pierce v State, 178 So 
JIS, 2 8 \KiApp 10 

Kv—Coiliell V (XmimoriweaJth, 111 
SAV2d 4 15, 271 Kv 52 
Va—Hannah v Commonwealth, 149 
SE 419, 15 3 Va 863 
29 C J p 1130 note Jl 

75. ns—Collins V U S, Ark, 14 

5 Ct 9, 150 U S 62. 37 L Ed 998 
29 CJ p 1130 note 34. 
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cases where the homicide was due to a prior g^rudge 
or there was a prior intent to kill and accused took 
advantage of the provocation to carry out such in¬ 
tent,'^® especially if accused used a deadly weapon, 
prepared for that purpose,unless the murderous 
purpose can be shown to have been abandoned be¬ 
fore the crime was committed 

While the fact that accused had the weapon 
1 eady when he provoked the encounter, and imme¬ 
diately killed deceased with it, indicates prior mal- 
ice,^^ the circumstances may show that the killing 
was not malicious, although accuscfl used, and even 
though he had prcjiarcd, a deadly weapon^® The 
mere fact that accused armed himself after a quar¬ 
rel with deceased does not necessarily tircvent the 
subsequent killing from being reduced to manslaugh 
tei for if ht aimed himself btcause of a rea- 
son.ible belief that he was in danger of death or of 
gieat liodily harm at the hands of deceased, the 
homicule is manslaughter if it would ha\e been 
m.inslaughter had accused not esiieci.illy armed 
himsc If blit if he aimed himself to pursue his 
achcrsaiy, after then quaiiel, to get an opportunity 
to kill him, It is murdei 


§ 46. - Provocation in General 

a. In general 

b. Original provocation by accused 

a. In (General 

Provocation is a necessary element of voluntary man¬ 
slaughter, but provocation and passion must concur. 
The provocation must be sufficient to produce the re¬ 
quired degree of passion in an ordinary, average, or rea¬ 
sonable man 

In accordance with the rule, considered supra § 
42, that the grade of a felonious homicide commit¬ 
ted on sudden heat of passion aroused by adequate 
liro\ocatioii is reduced from murder to manslaugh¬ 
ter, provocation is a necessary element of volun¬ 
tary manslaughter However, the homicide will 
be reduced to voluntary manslaughter only when 
all the elements concur,^® and neither passion alone, 
howevei violent,^® nor provocation alone, however 
adequate,will have this effect 

Nature and sufliiicn(\ of pyovncation required 
In order to ieduce a homicide to manslaughter, the 
provocalifin must be adequate or such as the law 
deems siiflicient to produce the lUgrce of jiassion re¬ 
quired to mitigate the crime or, stated othcr- 


7a TT S—("I.llins V U S. supra 
20 CJ p ll.iO note Sf. 

77 US—Collins V V S, supra 

29 C I p 11J] nolo ^6 
78. Mo ‘^tate v Stiwart. 212 *S W 
Sr. 5 27S Mo 177 

J9 1 I) 11 n nott T? 

7X Mo—tUato V Inks, 37 S VV 942, 
1 Mo C7S 
J9 C” J p 11 11 nolo iS 

80 Kim v Smith, 96 P 39, 
7S K m 179 
29 (M p 1131 note 39 

Intent vrlien entering- contest as con¬ 
trolling* 

W lo th< 1 oT nol lh< provocation 
and p issiori will n ducc the j^iado 
111 ‘‘iifh c a*-* s dc'ju nds on aicuscds 
intent whon In elite ltd into tin con¬ 
test If he tlie n nitendcd to use a 
(le.idlv w'capon Iho crinic is mu der 
hat if he did neit inti rid to use it 
w ht 11 ho he K<in tlu eonlest, hut lator 
used it in tho heat o1 passion pro¬ 
voked hv tho ntlick made* on him, It 
IS manslauKhtor—Commonwealth v 
Drum, 5S Pa 0 

Circumstances excluding- malice 

Either assault on aoe used or other 
oquivalont oire umstnne e s mav ex¬ 
clude' idea of deliheiate and wanton 
intontiem to kill—Mel.oridon v State, 
157 S E 475. 172 (Ja 267 

81. U S —Gourko v U S , Ark , 14 
SCI 806, 153 US 183, 38 L Ed 680 

29 C.I p 1131 note' 11 

82. U S —Gourko v US, supra 

83. U S —Gourko v. U, S , supra 


84. Ark—Jinirnerson v State 275 S 
W 662 169 \rk 35 3 

Ill —-Pe o]>le' V Ortiz, 150 NE 70S, 
320 Ill 205 

Va—Harris v Cejmmonwealth, 114 S 
K 597, 134 Va 688 

85. K\ --Mtllaipuf v Common¬ 
wealth 21 S W 115, 231 Kv 82 

Re'Cjuire me'nt that provocation he 
e <iUM eif passion Hf e intra 52 
Suddenness, heat of passion, and 
adequate provocation must all ton- 
(111 —McH.irgue v CorniiionwM*al th, 
supi a 

86 Ga—Allen v State, 200 SE 109 
3 87 Ga 178, 120 ADR 495'-Jaek- 
sein \ Stale, 128 S E 679, IbO (la 
565 

111 —People V Russedl, 153 N E '389, 
32J 111 295—People v Ortiz, 150 N 

E 708. 320 Ill 205 
Iowa —St.ite V mlohnson, 234 N \V 
253, 211 Iowa 874 

Kv—Mcllaigue \ Cemimonwealth. 21 
S W 2d 115, 231 Ka 82 
NM —State v Ntvaies, 7 I'2cl 933, 
36 N M 41 

Va—Mosb\ V Commonwe-alth, 190 S 
E 152, 168 Va 688— DaMdson v 
Commonwealth, 187 SE 437. 167 
Va 151—Ballard v Commonwealth, 
159 SE 222 156 Va 980—Hannah 

V (\>mmonweallh, 149 S E 419, 15 3 
Va 863—Harris v Commonwealth, 
114 S E 597, 134 Va 688 
20 C J p 1131 note 47 

87. Ga—Jackson v State, 128 SE 
679, 160 Ga 565 
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HI—Pe'ople V Russell, 153 NE 389, 
322 Ill 295 

K> —Cottrell V Commonwealth, 111 
SW2d 445, 271 Ky 52—Me Hargue 

V ('ommonwealth, 21 S \V 2d 11.5, 
231 K\ 82 

Mo—State, v Burrell, 252 S W 709, 
298 Mo 572 

N M --State v Nevares, 7 I’2d 933, 
35 N M 41 

Vn—Moshv V Commonwealth 190 S 
E 152, 168 Va 688—Da\ idson v 
(Commonwealth 187 SE 437, 167 
V.i 451--P.allard V C’ommonwealth, 
159 SE 222, 156 Va 980—Hannah 
A Ceininionwe'alth 149 SE 119 153 
Vn 863—Hams v Commonwealth, 
114 SE 597. 1 34 Va 688 

29 C J p 1131 neite 48 

88. Ark — Arnold v State, 20 S \V 2d 
189, 179 Aik 1056 

Ga—Allen v State*, 200 SE 109, 187 
Ga 178, 120 \ 1^ K 495—Gamble 

V State, 199 S E 662, 58 Ga App 
637 

Ill- Peeuilf' V Lavac. 192 NE 568. 
357 111 554—IVople* v Rice*, 184 N 
E 894 351 Til 501—People v Hus- 
fcell, 151 NE 389, 322 111 295— 

People v Oiti/, 150 NE 708. 320 
111 205 

Tsv—Sniile>v V Commonwealth, 32 S 
W 2d 51, 235 Kv 735 

Miss—(\alvin v State, 168 So 75, 
175 Miss 699 

Mo—-State v Gadwood. 116 S W 2d 
42. 342 Mo 466 

NM—Stale v Plummer, 107 I* 2d 
319, 44 NM 614—Slate v. Wright. 
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wise, It has been held that the provocation must be 
considerable,or reasonable,or legal,or law¬ 
ful and all of these expressions have been said 
to be interchangeable and synonymous The suf¬ 
ficiency of particular acts or circumstances as prov¬ 
ocation IS considered infra §§ 47-51 

The provocation must be of such .i chaiacter as 
would naturally or reasonably aiouse the jiassion of 
an ordinary, aveiMge, or reasonable man to the re¬ 
quired degree and it should be real or so appar¬ 
ent as to justify the .issumption of Us reality 

A slight provocation will not be adequate, since 
the provocation must be i)roportionale to the man¬ 
ner in which accused retaliated, and theiefore, if 
accused on a slight jirovocation, attacked dece.ised 
with violence out of all pioportion to the provoca¬ 
tion and killed him, the ciime is murder, although 
there was no pram intent to take life *^6 is 

especially true if the hoinieidc was committed with 
a deadly wtaiion, .md in such cases there must be 
some great provocation to ieduce the grade ,‘^7 


if the provocation was legally adequate, use of a 
deadly weapon docs not prevent the homicide from 
being reduced to manslaughter 

The fact that the statute enumerates certain caus¬ 
es from which passion characterizing a killing of 
manslaughter may arise does not exclude other 
causes 

b. Original Provocation by Accused 

Where accused provokes a difficulty to obtain an 
opportunity to kill, the homicide is not manslaughter, 
and in other circumstances deceased’s acsault, provoked 
by accused, has been held not to be adequate provoca¬ 
tion, but if the difficulty was provoked without felonious 
intent, a killing in self-defense, or in passion aroused 
by deceased’s assault, will be manslaughter. 

Where a difficulty is provoked hy accused for the 
purpose of obtaining an oiqK)] tuinly to kill or do 
great bodily harm, the homicide c.innot he man¬ 
slaughter 1 Moreover, under oilier circumstances, 
it has been hrdd that accused cannot claim the bene¬ 
fit of a sudden passion aToiised h\ an assault m.idc 
by deceased, hut which was jiiovokid by accused,- 


,14 r2d S70, SS NM 127—Stntf v 
Ncvans 7 r2d 9 JJ, 16 N M 11 
Pa—(’ommonwealth v Fla\ 200 A 
(»12, ‘{ill I’a 1 1T)— C^fUtiiiionwr.il 1 }i v 
Yoaprr. 196 A S27, :!J9 Pa SI— 
Pomrrionwi'aUli v <\ar;oll 191 A 
610, 320 Pa 13.')—rommonw'i.ilth v 
(kin. 128 A 77, ”82 Pa 4.31 
SP—St.air V Hollis 95 SE 74, 108 
Sr 442 

Ttnn Wooten v Statf, 103 S W 2d 
121, 171 Trnn 302 

Tex—Simpson v Slate, 269 SW 797. 
99 T» X Pi 406—i\l( Kaskle v State, 
200 S W S88. 96 Tex Cr 6.18 
Utah v M.irtm, 300 P 1034, 

1037, 78 lUah 21, quotinp: Corpus 
Juris 

Va—M((\)\ \ ('omiTionwealth, 112 S 
E 70 1 J ; V<i 731 

Wis—.Juhnson v Stale, 108 NW .55, 
129 Wis JIG 5 HRA,NS, 809, 
9 7 \nn P.i‘ 9 2.’, 

29 (' J p J 1 ’.1 n<)l( 49 

“The nature and charaeter of the 
wion^'iil .u t v\huh provok(*d the dif- 
llrult\ d<l(iinin( whether theairused 
IS guilty ol inuTdt r or manslauKhter " 
—Jlausell \ Commonwealth, 181 SE 
453, 461, 10 . A a 669 
Sudden provocation 

“It IS not ih( assault or the prov¬ 
ocation alf)ru that irduees the gr.idc 
of the ciinr, Put it Is the sudden 
happening oi »)((urTence ot the prov¬ 
ocation Si» a- to i.ndti the mind in¬ 
capable ol KfhMion and ohs( ure the 
reason so thn tla t Jimiimts of malue 
and delibei at ion lu t essar> to consti¬ 
tute muidii M, absent’’— State ^ 
Clough, 38 S Jd to. 38, 127 Mo 700 

89. Ky—^Do>lt \ (^oniinonwealth, 37 
SW 153, 18 ki L 518. 

29 C J. p 1132 li .ic Bl. 


90. Kv—Snnlev v Commonwealth, 
32 S W 2d 51. 2,15 Kv 735 

Mo—State v Oadwood, 116 S W 2d 
4 2, 34 2 Mo 4 66 

Va—Harris \ Commonwealth, 114 
SE 597. 134 Va 6S8--M< Coy v 
Commonwealth. 112 SE 704, 4 33 
Va 731 

29 CJ p 1132 note 52 

91. SC—Stat(‘ V Foster, 4 5 S E 1, 
66 SC 469 

29 CJ p 1132 note 5 3 

92. Mo—State V C idwood 116 S AV 
2d 42, 3 42 Mo 460 

29 C J p 1 132 note 54 

93. Mo—State v Mr Ken/J«‘, 76 SAN 

1015 177 Mo 699 

29 C J p 1132 note 55 

94. Cal—Peoph v W« 11s, 76 P 2d 

49} 10 Cal 2d 610 

DC—Hart v U S, 130 F 2d 456, 76 
USAppDC 191 —Hi^hop V US. 
107 F 2d 297, 71 App D C 132 

Ill—TVople V Russtll, J53 ME 389. 
322 III 295—I’oople V Ortiz, 150 
N E 708. 320 Ill 205 

Ky—Mtllargue v Commonwealth, 21 
SAN’2fl 115, 231 K\ 82 

N M—State v Wright, 34 P 2d 870, 
3b NM 427—State v Nevares, 7 
P 2d 9 13, 36 N M II 

Tenn—AVooten v Stair*, 103 S AV 2d 
32 4, 171 T.*nn 362—Toler v Stale, 
260 S W 131, 152 Tenn 1 

Tex—Davjs \ Stale, 259 S AV 946, 
96 Tex C‘r 640 

\\k o—State V Rantzer, 99 P 2d 7’,, 
55 Wvo 230 

29 CJ p 1132 note 66. p 1133 notes 
57, 58 


“The pro\ oration w’hir h will stir in 
the heart of the slaver that heat of 
p.ission whir h rr dines ihr* honiirdde 
from mutdi r to rn inslaughter must 
he such as wt)ul{J have a like r ffer t 
upon the mind and »'Tnotiona of the 
average man—ih* man of ordinarv 
self-control I‘(>(»ple v Golsh. 219 P 
456, 4 58, 6 { Cil Aj)p 609 
Prtivor ation with rr ^pr-ct to intoxio.at- 
ed prisons set suiira § 5 
Degr r (' of passion rt quirr d see supra 
5 42 

95 Ala —Flanagan v State, 46 Ala 
703 

96 Cal—I’tople \ Wells, 76 P 2d 
4 9-}, 10 Cal Jd 610 

Nov - State v Fisko, 70 P 2d 1113 
5S Nrv 65 

Va—Hallard v Commonwealth 159 S 
E 222, 156 A^a 980—Ilarmah v 

Commonwr alth, 119 SE 419, 153 
Va 863 

29 C J p 11 33 nr)le 60 

97. Del - State v I.ee, 171 A 195, 
198, 6 WAV Harr 11 

29 C J p 1131 note 61 

98. Ala—Judge \ State, 58 Ala 406, 
29 Am R 7 57 

29 C J p 1134 note 62 

99 Tex—Stern \ Stato, 226 S AV 
529, 88 Tr X Cr 256 
29 C J p 113 1 note 63 

1. Ala—Roh<‘Tson v Slate, 117 So 
412 217 Ala 696 

29 C J p 1140 note 36 

2. Cal—Pt ople v Hoover, 290 P 
493 , 107 (’nl App 635. 

29 C J p 1140 note 37. 
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and an act which standing alone might be adequate 
provocation may not be such provocation when in 
itself provoked by the conduct of accused,^ as where 
an insult provokes a battery not disproportionate 
thereto.'* 

No felonious intent, imperfect self-defence The 
mere fact that the killing occurs in a difficulty be¬ 
gun or provoked by accused will not prevent the 
grade of the homicide from being manslaughter, if 
It was provoked without felonious intent •'» Thus, 
where a fatal blow is struck in anger or fear sud¬ 
denly aroused by an assault made on accused by de¬ 
cedent, which constituted a provocation apparently 
sufficient to make the passion ii resistible, the giade 
of the offense will be manslaughter, even though ac¬ 
cused was at fault in jirovokiiig the difficulty ,6 and, 
if the difficulty was provoked without felonious in¬ 
tent, accused has the right, sometimes described as 
imperfect st If-defensc, to have the homicide com¬ 
mitted in defending himself against deceased’s as¬ 


sault reduced to manslaughter.*^ This is so even 
though the assault of deceased was not of such ap¬ 
parent force as would justify accused in killing in 
self-defense.® Illustrations of killings of this char¬ 
acter occur, where an assault by accused is returned 
with a violence which is manifestly disproportion¬ 
ate to Its character ^ 

§ 47. - Words or Gestures 

In general, mere words or gestures, whether offensive, 
insulting, abusive, or threatening, are not sufficient 
provocation to reduce a homicide, committed in a pas¬ 
sion provoked thereby, to manslaughter 

While there is somt authority to the contrary, 
mere words or gesluies, however offensive, insult¬ 
ing, or allusive they may be, arc not, according to 
the great weight of authority, adequate to reduce a 
homicide, although committed in a passion provoked 
hy them, from mm del to manslaughter,^^ especially 
when the homicide w\as intentionally committed with 
a (Ic'adly weapon,^- and this rule is embodied in 


3. Ala—Smith v State, 15 So 81’, 
im Ala 4 

29 C 7 p nil note 42 

4. Cla—Ilanye v State, 25 SE 307, 
90 Ga 212 

29 CJ p 1141 note 43 

5- La—Statf v rorntilh, 06 So 813, 
151 Ea 920 
20 C I p 1140 note 38 
liawful act as provocation 

Where a quarrel aris<‘s irom a law¬ 
ful not of accused, the fa< I that .such 
a< t caused deceased to f?ive tiu' pio- 
vocation leading to the killing will 
not effect the adequacy of the pio- 
vocation to reduce the killing to man¬ 
slaughter —Tlonnard v Slate, 7 S W 
802, 25 TfxApp 173. 8 Am S U 431— 
29 CJ p 1141 note 44 

6. Ark—I’nce v State. 170 S W 235. 
114 Aik 308 

29 C J p 1141 note 39 

7. Ea—State v Corneille, 96 So 813, 
153 La 920 

Mo -Stale v Dollaihide, 63 S W 2d 
008, 113 Mo 1087—State v Harlan, 
24 0 S W 197 

Wvo—State v Flory, 276 P 458. 40 
184 

10 C J p 52 note 75 
Impel lett self-defense as affecting 
guilt of accused generally sec Infra 
t) 114 

Intention with which difhculty is pro¬ 
voked as affecting right of self-de¬ 
fense see infra § 120 

Resisting assault hy party illefirally 
restrained 

If ac’cused and his father re¬ 
strained and falsely imprisoned de¬ 
ceased hy force or threats of the 
show of a weajion, and thereby com¬ 
pelled him to submit to being tied 
and to agree that he might be ear¬ 


ned U> the county seat, even though 
tin ir purpose was to do him no oth¬ 
er hciriTi, sue 7i acts would be unlaw¬ 
ful and if, in an effort to regain Ins 
freedom, deceased m.ade an assault on 
the father, in v^hich accused lielieved 
he us(‘d more foicc than was leason- 
ablv noce.ssai> and in response to 
which acoustd took the life of de¬ 
ceased, accused might he guilty of 
no highei oh'c use than manslaughter 
under the doc lime ol impfifect sc 11- 
defense—Meador v^ State, 251 SW 
297, 94 TexCr 608 

8 . Aik—Price V State, 170 SW 23.7, 
114 \rk 398--Mlison v State, 86 
S W' 4 09, 74 Ark 444 

9. La - Slate* v Corneille, 96 So 813, 
153 La 929 

29 C T p 1141 note 41 

10. N y —Wilson V People, 4 Park 
Cr 619 

11. Ala—Hairis v State, 2 So 2d 

43 1 241 Ala 240 --Pwoht rscin v 

Slate. 117 So 412, 217 Ala 696— 
Iiavis V State, 107 So 737, 214 Ala 
27 5—Collin*^ V Stale, 106 So 341, 
21 Ala App 152, certioT<iri denied 
Ex parte Collii\s, 106 So 344, 214 
Ala Ct 

(’al—I’eople v French, 87 P Jd 1014 
12 Cal 2d 720—People v Wells, 70 
1’2d 493 10 Cal 2d 610—I’copU v 

Man/o, 72 T’2d 119, 9 Cal 2cl 594 
111—People V Russell, 1.53 NE 389, 
322 Ill 295 

Kan—.State \ Ilardi.sty. 253 P 615. 
617, 122 Kan 527, citing Corpus 
Juris, and denying rehearing 24 9 P 
617, 12] Kan 576 

Mo —State v Rongard, 61 S W 2d 84, 
330 Mo 80.5—Stale v Delbono, 268 
SW 60, 306 Mo 553 
N M —State v Nevares, 7 P.2d 933, 
36 N M 41 


NC—State V Mosley 196 SE 830, 
211 N’t’ 301—State v Benson, HI 
SE 869, 1S1 NC 795 
T’a—Commonwealth v GeUi, 128 A 
77, 282 Pa 434 

Va —Mosbv V Commonw<*nlth, 190 S 
E 152, 168 Va 688—Rc'vnolds v 
Commonwealth, 112 SE 707, 113 
Va 760 

29 C J p 1131 note 61 
Information of wife’s adultery as 
adequate provocation see infia 8 
49 

Provocation held inadequate 

(!) Reproof of accused i)y deceased 
girl for shooting and making trou- 
l>le al)Out her home and exhibition of 
angel was not sutlicienl provocation 
to make killing manslaughter in- 
sU'ad ol murder—T’eople v Ortiz, 150 
N E 708. 320 111 205 

(2) Conviction of murder was un- 
affc'c led b> tact that deceased ad¬ 
dressed accused, suMng that he would 
not shake hands, ia cause accused was 
not his friend—Tatum v Stale 288 
SW 904, 172 Ark 244 
In Kentucky 

(1) The rule stated in the text has 
l»c‘en followed—Saw \ ers v Common- 
w^callh, 38 SW^ 136, IS K^ L 657— 
Contrell v Commonwealth. 17 SW 
119, ij Kv L 11)5 Rapp v Common- 
wc'alth, 14 B Mon 191 

(2) However, the contrary has also 
been held—Comrnonw'caUh Houri- 
gm, 12 SW 550. 89 Ky 305 11 Ky 
L 509 

12. Va—IIciiiis V Commonwealth, 
111 SE .597, 134 Va 688—McCoy v 
Commonweallh, 112 SE 704, 113 
Va 731 

W Va—State v While. 94 S E 972, 81 
W'Va 616 

29 C J p 1134 note 65. 
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express statutory provisions in some jurisdictions.^^ 

Threatening words or gestures. Threats or 
threatening gestures ordinarily are not regarded as 
in themselves adequate provocation,^^ although there 
IS some contrary authority,particularly where the 
threat is accompanied by acts showing a purpose to 
commit personal violence on accused 

Insulting words with other insufficient prot^oca- 
iion Insulting words, coupled with other conduct 
that by itself would not amount to adequate provo¬ 
cation, usually will not reduce the grade of the 
crime,but under special circumstances may do 

so 38 

If msultxnq words provoke a combat in \vhich at 
first there is no inlent to kill, but such intent is I 
icUcr formed and excciUed in the heat of passion 
caused by ihc combat, the provocation is sufficient to 
reduce the grade,but accused’s retaliation when 
provoked by insulting words must not have been 
excessive, and if, on such provocation, he made a 
violent attack with a weapon on deceased and ulti¬ 
mately killed him, the grade is not reduced, although 
after the beginning of the attack the mutual com¬ 
bat htcamo so violent that it would have been suf¬ 
ficient jirovocation, but for the excessive force orig¬ 
inally used by accused-^ 

Insult io7oaui female relative In the absence of 
statute, defamatory words concerning, or insults to, 
female iclalivts of accused ordinarily arc not re 


garded as sufficient provocation to reduce the grade 
of a homicide to manslaughter,^! although there is 
some authority to the contrary 
In Texas, however, it was held under a statute 
expressly so pioviding, which statute has since been 
repealed, see supra § 38 b, that insulting words or 
conduct of the jicrson killed tovvaul a female rela¬ 
tive of the person committing the homicide were 
adequate cause for sudden passion ^3 Under such 
a statute it is immaterial v\hether or not the fe¬ 
male was present when the insulting words were 
used concerning her,34 or whether she is then liv¬ 
ing or dead 35 It has been said that tlie statute ap- 
j)Iies to a homicide committed by a woman in a jias- 
sion produced I)> insulting remark^ concerning her 
female relatives,3C h^t that it does not a]ij)Iy to a 
homicide committed in such })assu)n amused by an 
insult toward her 37 Such a staliile does not apply 
to an insult to any male relative, however fcchic, 
infirm, or beloved,38 uor does it .ipj’ly to an insult 
directed at acvtistd and only indirectly affecting his 
female relatives 30 Accused must have been in a 
passion caused by the in'ovoc.Uion at the time of 
the killing,30 and, if jircscnt at llu time of the in¬ 
sulting words or conduct, must have acted at once 

Whcie accused was not jirtsent hut is mfonned 
of the insult by others, tin killing may occur at his 
hrst meeting with deceased after learning of the 
])ro\ocation and while still affected by the jiassion 
spiinging therefrom,33 .uid the meic lapse* of time 


13. Gn—Gipen \ Stale, 2r> S E 2d 
502—Gone v St alt IS S E 2d sr.O 
Itn G<i IL’O—Sl(i( UTTit) V Stale, 121 

SE iir. If)? ca in 

Tex—Atkins \ State, 2S0 SW 792, 
103 Tex Or 334 
29 r T p 1134 not« 6G 

14. (ki—Gieen v State. 25 S E 2d 
502 

29 CJ p 1135 note 73 
Threats or threateninp: R^(‘stnres as 
juslifvinK killing Jn self-defense 
see infra ^ Ub h (3) 

16. JIl—SilKarv People, 307 Ill 563 
29 C J p 1135 notf 74 

16. Ga—Lamp V State, 142 SE 20J, 
3S Ga App 3b 

\V Va—State v (’raviford, G6 SE 
110, 66 WVa 114 

17. Del — Slate v Horng^an, 31 A 
1052, 14 Del 369 

29 CJ p 1136 note 99 

18. Mo—Stale \ oiuton, 47 SW 
1058, 147 Mo 71 Am S K 553, 
42 L R A 774 

29 C J P 1136 note 1 

19. N.C—State v Hill, 20 N C 629. 
34 Am D 396 

29 C J p 1137 note 2 
2a Ga—-Arwood v State, 59 Ga 
391. 


21. Ark—Ketrsev v State, 199 SW 
532. 131 Ark 487 

20 CJ p 1135 not* 77 

22. Kv —Stott V Comnionwt'allh, 20 

SW 141 17 KvL 308—Mussie \ 

Commonwealth, 24 SW 611, 15 Ky 
L 562, 29 S W 871, 16 Kv L 790 

23. Tex—Claxion v Slatt, 288 SW 

444, 10r» Tex (^1 ,508—How hn v 

State, 248 SW 306, 03 Tex Cr 152 

20 CJ p 113.5 not< 70 
Effect on ordinary man Immaterial 
In.sultinR words and conduct ar« 
statutoi V adequate cause for iras- 
sion reducing’ homicide to manslaugh¬ 
ter, and the question is whether Ihej 
occurred and in fact produced such 
passion, and it js ernir to lequirt 
llnding that they would have pro- 
du< ed such passion in person of or¬ 
dinary temper—Stovall v State, 2.')3 
SW 526, 95 TexCr 180 
ZnenffLclent provocation 
Tex—reait v Stale, 265 SW 389, 98 
Tex Cr 194 

29 C J p 1135 note 79 [b] 

24. Tex—Hudson v State, (> Tex 
App 565, 32 Am R 593 

25. Tex—Willis v State, Cr, 75 S 
W 790. 


26. O^ex —Moore v State, 26 S W. 

4 04, 33 TcxCr 351 

27. Tf'x—M ocuj’ V Slate, supra 
20 0 / p n 36 note 83 

28. T(x—Ex parte Jones, 20 SW 
0S3, .51 Ttxt'r 4 22 

29. Tex—Hn rat v State, 2G7 SW 
511, 08 T. X ('r 627 

20 C T p 11 5(i note 85 

30. 'J\ X—Cl.axion v State, 288 S 
W in 105 TtxGr 208 

20 C J p 11’b note 86 

31. Tex—Moss v State, 131 SW 
1088, ()U T( V Gi 2()8 

29 C J p 11 lb note 87 

32 Tex llolcornl) \ State 281 S W 
204, UU Ti X Gr ,5 J 8 Stovall v 
State 2b:. S W 572, 98 T( x Gr 204 
-M Kldox \ State. 254 SW 800. 
0.5T(xGi 120—Howlin V State, 248 

5 \\ JOb, 91 Tex Gr 452—Hender¬ 
son V Stale, 244 SW 1030, 92 

Tex Gi b07—Squyres v State, 242 
S W 1024, 92 Tex Cr 160 

20 C J ]> 1136 note 88 

“Pirat meeting*’* means the flrst 
time the persons are in proximity un¬ 
der such t ireumstances as would en¬ 
able the slayer to ad in the premises 
— Smith V State, 288 SW 458, 105 
TexCr 327. 
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before such meeting does not of itself affect the 
rule.^® The meeting may be casual or intended^^ 
and there need be no new provocation.However, 
where the killing does not occur at the first meet¬ 
ing, the statute does not apply,although accused 
was unarmed at the prior meeting, unless a new 
provocation is given at the subsequent meeting 

Since, under the statute, the important factor is 
the effect produced on accused’s mind,^^ it is im¬ 
material whether the information on which he acted 
IS true if It is in fact believed by him,^^ and, con¬ 
versely, accused must have had knowledge of the 
insult before the killing,and must have believed 
the untruth of the statements constituting the al¬ 
leged insult 

§ 48. - Personal Violence 

a In geneial 
b Mutual combat 

c Injury to relative or third jurson 

a. In General 

Perponal violence, if not so trivial as to be dispro- 
portionate to the violence of the retaliation, is adequate 
provocation In general, acts of the deceased putting 
the accused in apparent imminent danger are adequate, 
but the lawful exercise of force by the deceased is not 
adequate provocation 


A blow or other personal violence inflicted on 
accused may constitute adequate provocation,pro¬ 
vided It IS of such a character or inflicted under 
such circumstances as to be reasonably calculated to 
arouse passion,and provided the killing is due to 
passion so aroused and not to malice^® 

A triviaH® or slight^assault and battery entirely 
disproportionate to the violence of the retaliation 
will not constitute an adequate provocation How¬ 
ever, in order to reduce the grade of the homicide, 
the assault need not be so violent as to put accused 
in imminent danger of dcath^^ or of such grievous 
bodily injury as might rcasonabl> cause death, 
and there is authority that the adequacy of the prov¬ 
ocation (Iocs not depend on the degree of violence 
used, but on whether the assault, under the attend¬ 
ing circumstances, is calculated to create, and do^'s 
create, sudden heat of passion 

IininiHcnt dcingct of personal violence While 
it has been held that acts iff deceased from 
which accused could reasonablv draw the conclu¬ 
sion that be was in imminent danger of person¬ 
al violence constitute adequate provocation,^^ it has 
<dso been held that nothing less than actual violence 
to the* person will conslitnlc adequate provocation, 
a demonsliation with a deadly weapon imminently 


33. Tex—TTu(l«!On v St.ite, 66 S \V 
(.(.S 4’] Tex ("T 420 

20 C J p 11 U. note S') 

34 T( X — n.ivis V StTte, in,") SW 
r>46, 70 T< X O 21- Allen \ Stall. 
70 SW 8">, 41 Tex Ct 20.^) 


35. 

Tex - 

-Pauline \ 

State, 1 S 

41 

i3 21 

Te X V]ip 4 Ui 


36. 

Te X - 

—Arkluirnmer 

V State, 296 


S W 101, 107 TtxCr 101—SiniOi 
V StJle, 2 SS S\V ir.S, lor. TixC't 
227—llc»konil» v iSlale, 2S1 S AV 
20 1, lO*! Tex e^r tS 

20 CJ p nib not* 02 

37. T( X—Pitts V St.ito, 16 S AV ISO 
2J) TtxApp 271 

38. Tt\ —PtHliflidson v State, 12 S 
W 870, 2S Ttx App 216 

29 C J p 11*16 note 01 

39. Tex—Powers v Stntt, 227 S \\ 
(.71 S8 TexPr 4 07 

29 Cl pll2b nott 9.0 

40 Tex — Pixon v Stale, 289 S AV 
4b, 10.0 'Pi X Cr 479 

29 CJ p llJb nolo 06 

41. Tex — (T’oekerell v State, 25 S AV 
421, 22 Tex Ct 585 

29 C J P 113b note 97 

42. Tex —lledman v State, 108 S AA’^ 
20.0, 52 Tex Ct 591 

43. La —State v Joiner, 109 So. 51, 
161 La. 51S. 


—Combs V State, 167 So 51, 175 
Afiss J76 

20 r ] p 1 1 ’.7 note 4 

Assault or attempt as essential 

J’ro\ o<'Ttioii to leclute murder to 
rnansbuiuhtei <aniiol tie less than an 
assault rotuallN lommitted or men- 
<i( i d under sin li < ir t umst.rru es as to 
t onviiH e act used that he had eaiisc 
to htluve that he wouUl tie TiresmtP 
.rssaulled—Davis v Slate, 107 So 
7 ’.7, 214 Ahi 271 
Elfort to disarm accused 

A\ here d< < < ,is««d, after drrt« tinp .u - 
( us( d to tJo an act, undertook unlaw- 
fiillv to take from at t u.se d a r^un 
witli w tne ti .recused was arnnei, .rnd 
in order to secure lire nun drew or 
attem]it('d to draw a pistol, and 'vas 
stieiL by accused in resjstmn s.u< h un- 
lawlul act, a coiivietion ol murder 
will be set aside', for sue li killmn at 
most would .imount Ui no riiorc thin 
niaiislaunhtc T —Phtchcr v St.ite, 91 
So J >8, 129 Miss 207, modified on 
otlni grounds 92 So 5.16, 129 Miss 
5 78 

44 N ('• — Stale v Ellitk, 60 N C 450, 
86 Ami) 4 12 

29 C J p 1137 note 5 [a] 

45 Ts C - State v Henson, 111 SK 
8C9, 183 N C 79.5 

29 C r p 1137 note 6 
46. l>tl--Slatt V Enior>, 58 A 10J6, 
21 Del 126 

29 C J p 1135 note 10. 
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Assault held luadeguate provocation 

lOvuch nc e that dretased wife of ac- 
r use'd indue 0(1 h\ fear lor her safedy 
thM'w her arms around nt (k of ar- 
custd in attempt to hold him from 
\ loh n( alltuHin’h showing teehnual- 
1\ an assault, did not have' probative 
eff( c I as tic inn of ctuiraeter likely to 
exeile in ,1 re isonable person an ir- 
lesistitile- impulse to kill so as to re¬ 
duce' oftense to v()luntnr\ rnsnslaunh- 
t.r—State V Fisko 70 P 2d 1113, 58 
N e" \ 6 5 

47. Cal —People v AVells, 76 P 2d 
49 1, 10 rn\ 2d 610 

29 CJ p 1138 note 11 

48. fPi—Knnlisb n .Stale, 20 S E 

b51, 9 5 (,a 12 ! 

\ C -St lie \ Siz< more , 52 N C 206 

49 (Ja -W illiams \ State, 33 S E 
bl8 107 Ca 721 

Iw —("ook \ (^)nlmonw oalth, 4 Kv 
L 31. 11 K> Op b7b 

50 Iw —Cook V Commonwealth, su¬ 
pra 

29 C I p 11 18 note 14 
61. (la —IJookor v State, 114 SE 
711, 111 (Ja 538 
29 C J p 1 1 17 note' 8 

No blow struck 

It IS not always necessary that a 
lilow shall actuallv have tie'n struck, 
hut It IS suflicient if decc'astd was 
( \ identlv about to strike* ,iccut,f*d — 
AA^hitener v State. 178 S AA" 39 1, 120 
Aik 30—29 C J. p 1137 note 7 
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threatening danger not being sufficient The suffi¬ 
ciency of accused's apprehension of danger to re¬ 
duce a homicide from murder to manslaughter is 
considered supra § 42 

Lawful exercise of force The lawful exercise 
of force IS not such provocation as will reduce a 
homicide to manslaughter, ^or will the heat of 
passion aroused in mutual combat mitigate the kill¬ 
ing where accused was trying to att.ick a third per¬ 
son and deceased interfered solely for the purpose 
of preventing the difficulty,using no unnecessary 
violence 

Slalutory prozn^wn^ Ihider a statute so provid¬ 
ing, it has been held that an adequate provocation 
may he in an assault and battery by the victim caus¬ 
ing pain or bloodshed Under other statutes to 
that effect it has been held that to constitute ade¬ 


quate provocation there must be an actual assault 
or an attempt by the person killed to commit a seri¬ 
ous personal injury on the person killing,57 or oth¬ 
er equivalent circumstances,58 or a serious and high¬ 
ly provoking injury inflicted on the person killing 59 

b. Mutual Combat 

A homicide resulting from mutual combat or the 
excitement and heat of passion arising therefrom is 
voluntary manslaughter There must be a mutual in¬ 
tention to fight, and, it has been held, deadly or dan¬ 
gerous weapons must be used 

A homicide is voluntary manslaughter, rather 
than murder, where it results from mutual combat, 
or the excitement and heat of passion arising there¬ 
from, 59 even though accused may not have at¬ 
tempted to retire from the conflict,5i provided the 
killing was not due to malice,5- but to the heat of 
passion aroused b> the combat 53 go it may be 


52. Mo—Stnio v Ronpard, 51 S W 

2d S4 330 Mo S05, < ntin/inK St*ite 
V mown, 04 Mo 367--State v Dol- 
borio, 268 S W 60, 306 Mo 55 I 
Howcvei, It has also h< Id, in 

apparent leeoKmtion of the contrary 
rule, that th« nioie fact that aceu^ed 
believed th it personal violenee was 
about to b(‘ offeied will not mitigate 
the homicide in the ahs«nce of rea¬ 
sonable ground foi such Ixluf State 
V Clay, 100 SW 439. 201 Mo 679 
— State V Westlake. 61 SW 243, 159 
Mo 6G9 

53. Mo—State v I’ollaid, 40 SW 
949, 139 Mo 220 

29 C .1 p 1140 note 31 

54. Ala — T-folmes v State, 7 So 
193. 88 Ala 26, 16 Am S R 17 

29 C J p 1140 note 33 
Attempt to separate combatants 
When two are tl^hting and one of 
Ibt m kills anothi^r who atlimpts to 
separate them, the oftc nst is not nec¬ 
essarily manslaughter—McAllistci v 
Washington Territory. 1 Wash T 360 

55. L.a—State v Jackson, 13 So 701, 
45 La 1031 

29 Cl p 1140 note 34 
56 Tex—Butler v State, 2 S W 2d 
254, 108 TexCr 64 1 —Webster v 

State, 289 SW 689, 105 Tc x Cr 600 
- Andrew's v State, 275 SW 1024, 
101 Te\ Cl 261—Davjs v State, 259 
SW 946, 96 Tc'xCi 646 
29 C I P 1138 note 15 

57. Ca - Hill V State. 138 SE 229, 
164 Ga 298—Jackson v State, 128 
SE 67 9, 160 Gu 565 
29 C J p 1138 note 16 
Mere words held not assault 
Ga —Brown \ State. 166 SE 252, 
175 Ga 329 

Assault held Insuillcient 

(1) If accused shot deceased be¬ 
cause of a bare assault on him, and 
not to pi event a felony, the offense 


was voluntary manslaug^hter—Ellis 
V Stale. 117 SE 116, 30 GaApp 154 
(2) In a prosecution for murcki it 
was not erior to charg-e tliat if the' 
provocation given by deceased to ac- 
cusc'd and the only provocation, was 
to advance and piace his hand upon 
his collai and that that conduct was 
justified, then such conduct of d^- 
c eased did not avail aeeused to rc'ducc 
the kiiliriK from muidcT to yoluntaiy’^ 
manslauKhtei --Slocumh v State, 121 
S E 116. 157 G i 131 

58. G. 1 —Jackson v State, 128 SE 
679, 160 Ga 565 

29 C J p 1138 note 17 
Fear of injury less than felony 
Olio who kills another under fesirs 
of reasonable man that injuiv aliout 
to be inflicted is Jess than felony 
may be guilt v of voluntaiy man¬ 
slaughter—ITa1«T V State, 127 SE 
296, 100 Ga 138 

What constitutes “other equivalent 
circumstances” 

The ‘other caiiiiva lent c irrumstanr- 
es” must bt su( h as would produce 
on the part of the slay'^er the same 
state of mind as w'ould an assault or 
an attc’mrit to coinniit a serious per¬ 
sonal injury , m othei words, they 
must be such as would as much ex- 
c lude all idea of d< libc*ration or mal¬ 
ice, and jiistitv the* excitement ol 
passion, as would an assault or an 
attempt to commit seiious peisonal 
iniurv — Richardson v State, 5 SE 
2d 891 189 Ga 4 18—Gamble* v Stale, 

199 SE 662, 58 GaApp 637—29 CJ 
p 1138 note 17 |a] 

59. Ill—People V Bartley, 104 NE 
1057, 263 Ill 69 

60. Ark—McC^lcndon v State, 126 S 
W2d 928, 197 Ark 1135 

Ga—Rivers v State, 17 S E 2d 72C 
193 Ga in—Shafer v State, 13 S 
E 2d 798, 191 Ga 722—Johnson v 
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Shale*. 161 SE 590, 17.3 Ga 734— 
Hill V State, 138 SE 229, 164 Ga 
298—Bee kw'^orth v State, 4 S E 2d 
707, 60 GaApp 688 
Kv - Hanna v Commonwealth, 46 S 
W 2d 1098, 24 2 Kv 684 
Va —3'lioinason v Commonwealth, 17 
SE2d 174 178 Va 489—Ballard v 
Commonwealth, 159 S E 222, 156 
Va 980 

29 C J p 1138 note 19 
Voluntarv pan icipa lion In mutual 
combat as allc'c ting n^ht of aelf- 
dc It nsc see iiiti i § 122 

As separate type of voluntary iwa-u - 
Blaugliter 

It has been held that voluntary 
riiansl lughtc r “is of tyvo types, dis¬ 
tinguished by the motivatiiiR facts 
which prc)nu>t tht ad rather than 
the ends to bt* olitiiut'd, the one 
bt ing based upon passion supposed to 
be irr(“astil)l( and the other on the 
principle ol mutual combat"—Wat¬ 
son V Stale, 17 S E 2tJ 559, 560, 66 
G.i \pp 242 

Willingly engaging in gun battle 

Oue who willingly engages m a 
gun battle out of i)assion aroused by 
unprovtiked a.ssault and not in self- 
del enst and kills his adversary is 
guilty of ‘mair.ilauRhter’’ at least, 
altboiiiuh allackt d on his own prem¬ 
ises— .Slate v Miller, 25 S E 2d 623, 
223 NC 184 

61. Aik—Middleton v State, 240 S. 
W 413, 158 Ark 642 

29 CJ pll39 note 21, 

Duty to letrtal or avoid danger as 
essential to iiRht to kill in self- 
defense see infia 127-130 

62. Cal —People v W'orthington, 55 
P 396, 122 Cal 583 

29 C J p 1139 note 22 

63. Cal —I'eople v. Worthington, 

supra 

29 C J p 1139 note 22. 
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manslaughter where the homicide is committed aft¬ 
er the combat has terminated but before the passion 
has subsided,although, if not under the influence 
of passion so aroused, it is murder 

However, if accused or both accused and de¬ 
ceased entered the combat with the intention of 
killing, the heat of passion engendered by the mu¬ 
tual combat will not reduce the homicide to man¬ 
slaughter Likewise if accused entered the com¬ 
bat dangerously armed and took an unfair advan- 
liige of dcccciscd, malice is evidenced and the homi¬ 
cide IS not reduced to manslaughter,although, if 
accused did not intend to use the deadly weapon 
when he began the contest, but used it in the heat 
of passion in consequence of an attack made on him. 
It IS manslaughter 

What constitutes combat To constitute a mutual 
combat within this rule, the persons must have had 
a mutual intent to fightbut it is not necessary 
that both persons shall have struck blows or fired 
shots,as where the first blow or shot killed one 
of the participants While it has been held that 
the lule IS especially applicable if deceased used a 
dangerous weajion,'^- it has also been held to be 
usually or generally necessary that both persons 


have been armed with deadly or dangerous wea¬ 
pons,and that mutual combat does not mean a 
mere fist fight or scuffle.'^^ 

c. Injury to Relative or Third Person 

In general, Injury or violence to a relative or friend 
in the presence of the accused is adequate provocation, 
but mere information of the Injury after It has occurred 
generally is insufficient. 

Tt has been held to be siifficuMit provocation, so as 
to reduce a homicide to manslaughter, provided the 
killing was committed under the immediate influ¬ 
ence of the heat of passion caused thereby,that 
deceased committed personal violence, in the pres¬ 
ence of accused, on accused’s wife,^® father,moth¬ 
er,brother,or child,although it has also been 
held that an assault causing pain or bloodshed made 
on one other than the slayer is not of itself ade¬ 
quate, so as to reduce the homicide to manslaugh¬ 
ter Ilowcvei, w^hile there is some authority to 
the contrary,^- mere information of the injury aft¬ 
er It has occurred, even though it be a rape or at¬ 
tack on accu'icd’s wife, has been held insufficient 
provocation 

Injury to fiicnd While there is some authority 
to the effect that an attack on the person and safe- 


64 Colo—Crnwtord v I’eople 20 

V 12 Colo 290 
20 C J p lino not<‘ 20 

65 Dfl —Slate V (lardripr, Houat 
Cr p 140 

.^0 Cl p 1130 note 24 

66. Okl—iherlioll v State, 131 
r 1S5, 0 Okl Cr IGl 

29 C J p 11 :o note 25 

Duel 

One who kills anothr r in a duel, 
how e\ cr fairlv < ondutled, and wheth- 
ei fuirnal or surldinlv iinruovised, is 
^,uiltv of muidi'T—Thomas v Slatt, 
G1 Miss 60—29 CJ p 1140 note 28 

67. NC—Stale v Whit( , 51 SE 44, 
138 N C 704 

20 C T p n 19 note 26 

Howevei, it has been held that onf 
voluntarily enleiingr into mutual 
combat with deadlv weapon and kill¬ 
ing antagonist having only a lock, 
was guiltV of volunlniv manslaugh¬ 
ter at least — Handshoe v Comnion- 
wealth. 53 S W 2d 195, 245 Ky 10 

68. W Va - Slate v Cas.sim, 163 S 
E 760, 112 W Va 02 

29 C J p 1140 note 27 
68. Ga —Roberts v State, 5 S E 2d 
34 0, ISO Ga 36—Perry v State, 
195 SE 175, 185 Ga 408—Johnson 

V State, 161 SE 500, 173 Ga 734 
—Wingate v State, App , 22 S E 
2d 758—Watson y State, 17 S E 2d 
559, 66 Ga App 242—Donalaon v 
Slate, 149 S.E 429, 40 Ga App 360 

29 CJ p 1140 note 29. 

40 C J S -58 


Mutual fombat” defintd see 15 C 
J S p 240 notes 4 7—50 
In position, to fight 

It should appear affirmatively that 
at time of homicide both prisons 
W('r« in position and manifested an 
intention to fight, and the use of 
wolds, tin eats menaces, or ton- 
temptuous g< slun*s is insufficient 
uiul( T tht doctrine of “mutual toin- 
brit ' -<’'on(‘ v Statf, 18 S E 2d 850, 
193 (Ja 420—Cornebous v Stale, 17 
I S E 2d 150 193 Ga 25 j* 

' FELcts held to constitute mutual com¬ 
bat 

If tw'o persons draw' guns in a 
sudden quarrel and one kills the oth¬ 
er su» h killing IS manslauMhler — 
AVillianis v Stales Ga App , 23 S E 2d 
20 5 

70 Ga—Uoberts v State, 5 S E 2d 
34 0 189 Ga 36—Ponalson v State, 
119 SE 429. 40 Ga App 360 

71. Ga—Tate v State, 46 Ga 148 

72. NC—St.ite v Hough, 60 SE 
709. 1 38 N C 663 

29 C J p 1139 note 20 

73. Ga—Wingate v State, App, 22 
S E 2d 758 

“The wt*apons or means used to 
consummate this Intention may yar\ , 
they need not always he deadly 
weapons per sc, but the weaponr, 
manner of use, and other eiieum- 
stances often enter IJsualU tlnre 
would be no means of manifesting a 
mutual intention to kill in the ab- 
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sente of a deadly or dangerous weap¬ 
on with which to effectuate the In¬ 
tention to kill “—Watson v State, 
17 S K 2d 559, 560 66 Ga App 242 

74. G'l—Wingalf \ State App, 22 
S E 2d 758—Watson v State, 17 S 
E 2d 559, 66 Ga \pp 242 

75. Tex —Wilson v State, 129 SW 
613, GO TixCi 1 

176 Mo—State v Johnson, 6 S W 2d 
I 898 

29 C J p 1141 note 46 

77. Ga—Abvandir y State, 44 S E 
851, 118 Ga 21. 

29 C T p 1141 note 47 

78. Va—Jaioba v Commonwealth, 
111 SE 90, 132 Va 681 

79 US—Collins v U S, Ark, 14 
set 9 150 US 62. 37 U Ed 998 

29 C J p 1141 note 4 9 

80 Kv—Caniplall \ Conimon- 

w^ealth, 11 SAV 290 88 Ky 402, 10 
K V L 975, 21 Am S It 348 

29 C J p 11 U note 50 

81. Tt \—Itoolnu'k v State, 18 S W 
2d 613, 113 Tt X Cr 112 

Assault ou accused’s sou 
T«'X— liirtbuck V State, 18 S W 2d 
64 i, 113 Tex Cr 112—Hiekox v 
State, 285 SW 621, 104 TexCr 649 

82. W>o—State v Flory, 276 P. 
458, 40 Wyo 184 

83. Iowa—State v Bone, 87 N W. 
507, 114 Iowa 537 

29 C J p 1141 note 61. 



HOMICIDE 


40 C.J.S. 


§ 48 


ty of a friend is provocation sufficient to mitigate 
a killing in his defense,*^ there is also cogent au- 
thoi ity to the contrary and it has been held that 
the fact that accused knew that deceased had killed 
his friend is not adequate provocation, if the killing 
did not take place in the presence of accused 

Interference in fight One who interfered in a 
fight between decedent and a third person wherein 
decedent had been the aggressor is guilty of man¬ 
slaughter if, using more force than was reasonably 
necessary for the protection of the third person, he 
killed decedent where the interference was not in 
pursuance of a previously formed design.'’''^ al¬ 
though, on the other hand, it h,is been held that, 
where one who was neither .issaiilted nor threatened 
got down from his horse, armed himself with a 
club, interposed himself between two other persons 
who were about to engage in a fight, and killed one 
of them, he is guilty ol murder 

§ 49. - Adultery and Other Illicit Inter¬ 

course 

The killing of a spouse or the paramour in a heat 


of passion resulting from discovering them in the act 
of adultery is manslaughter; but it is not generally man¬ 
slaughter where the passion is based on mere suspicion 
or on information of past adultery These rules have 
been applied with respect to the illicit intercourse of other 
relatives 

Tf a hushciiid detects his wife in the act of adul¬ 
tery, there is sufficient tirovocation to reduce the 
homicide to manslaughter if be immediately kills 
either the wife or her paramoui,^*’ provided the 
killing IS due to passion aroused by the jirovocalion 
and not to i evengc or maliceIn general it 
held or said that he must see them in the act, or 
that be must at least find them together under cir¬ 
cumstances rcasoiirddy leading him to believe that 
they are or h.ivc been so engaged, and not kill mere¬ 
ly on information of past adultciy,*^^ but it has 
also been held that such a homicide may be reduced 
to manslaughter if committed in the heat of ])as- 
sion on being in formed of the wife’s adultery if the 
jury find that the circumstanees were such as rea¬ 
sonably to cause heal of passion Merc suspicion 
IS not suffieuent piovocation nor is a belief on the 
part of accused, that his wife, whom he killed, was 
about to commit adultery 


34. Tox—Mooro v State, 9 S W 610, 
26 Tex App 

29 CJ p J14J r.r. 

85. I'a—C<)rnrnon\c p'll 1 h v Paf'so 69 
A 891, 220 I'M :i7I. 121 \m S R 
699 17 LUA TSrS 795, 19 Aiinrns 
1081 disHPT‘rovin^, C(»rnni(in\v< alth 
V Htll Add p ]5(. 

29 r T p 1142 note 56 

86. Minn—State v (lul, 13 Minn 
311 

87. T. X — IMi.rralt v State, 39 SW 
94 4 3 5 Text'! 257 

29 C J p 1 141 note 53 

88 Va — FohTi''lon’s ('ase, 5 Giatt 
660, 46 Va 1.60 

89 Alfi —SlK>i)pard v Stall , 10 So 
2d 82J—laiinson v St itt, 10 t So 
ti64, 212 Ala 571 —Glowdi 7 v State, 
01 So 9”,8. 18 Ma Api* 692 pi 1 1 - 
tion di‘'7nissed Ex parte (''lovvdtr, 
9J So 9J2, 2()S Ala b97 

Of! —St It I V Eee, 171 A 195, 6 

W W ll.il r 1 i 

Fla - roll ms V State, 102 So 8S0. 
SS Fla .5 78 

K>—Tlaiiis V rommonwealtli, 33 S 
W 2(1 Obi., 2 56 K\ (,b6 
III -Slate V Iniundi, 121 A 215, 46 
II I 9 IS 

Va—IlaniiMh v ('onirnenwealth, 149 
S E 419. 1 5 J Va SG 5 
29 rj p 1112 note .58 
Zilling' not during: act 
WhiTe testimony ol .mo( nv,c‘d ns to 
finding: his wife and de(fased in lat¬ 
ter’s shack raised issue of man- 
sin ujfhtcr, charge limiting: rig:ht to 
kill to time of finding deceased in 
actual act of adultery was erroneous; 


.and It was error to refuse ronut st, 
that if nicused bf]ic\<'d dico.ised 
h.id (ommittid .act of adiilli'TV with 
accused's wnfe just befoie homicide, 
and shot deceased when Ini ter was 
still in companv W'lth accused .s wife, 
juiy should ridurn vtidict ot not 
puiltv —Cox V State, 273 S W 580, 
100 TcxCr 4 02 

90. Ala—Sheppard v State, 10 So 
2d 822—Rrunson v Sl.Mte, 109 So 
664 21 2 Ala ,57!—Orow'der v State 
91 So 998, IS Ala App 692. ce?- 
Hot ail dismissed Ex parte Grow- 


del 

r 99 So 

922, 208 

Ala 69 7 


D( I 

St ite V 

Eee, 171 

A 195, 6 

W 

W 

Ha 1 r 11 




- 

—('oil ins 

V Stale, 

102 So 

880, 

.S8 

Fla 578 




\a - 

Hannah 

\ Commonwealth 

149 


SE 4 19 1.5 1 Va 81.3 
29 C J i> 1142 note 59 


Mental sufforing: In < luse of wionp- 
ful conduct of .inusids wife with 
doitasfd was held not to jusliTv tak¬ 
ing: cit*c<Msed’s life—Howell v Gorn- 
mon wealth, 292 SW 929, 218 Ky^ 
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Slaying: held not in passion 

(1) If th^ killing: ol a \vifc-'s para- 
nifiur w^as not the rcMsult of sudden 
passion hut of a prec c»nc eived jil.in 
to kill the w'lfe ami he i p irnmour, 
;)ro\ icb-d tin* husband ccjuld df*tect 
not be reduced to manslauRhler — 
them in adultery, the cTime would 
State V Imiindi, 121 A 215, 45 R I 
518 

(2) Killing: of one found in act of 
adultery with accused’s wife, if done 
under impulse of anger, jealousy, 
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hatred, or itvenitt* cieated bv wife’s 
pt loT infich lit\ ri.nsiitute*^ miiTdei- — 
Sl.Mte \ Lc(, 171 A 195 6 W VV Harr. 
Del , 11 

(9) Olhei inslMmet —Aiken v 
St.Mte 151 SE 5 68 1 70 Ga S95--29 

CJ p 1142 note 59 [al-[c] 

91 Colo—GarciM V I'eople, 171 P 
751 1.1 (\)lo 172 

29 r T p 1142 note 60 
Wife’s confession of intidelily im- 
ni(tliil(lA Ixfoie liiish.Mnd killed her 
could not Tiduct c nmt* fiom niuider 
to voliinlaM inansl uiKhler —TTurn- 
r)bn\s V .St.itc* 1(,5 so: 711, 175 Ca 
705—39 Cl p 1 H 3 noU 01 fa] 

92. Fl.i - Collins v Stile 102 So 

880 , 88 h’lM .578 

Tenn—D.n is v Sl.itc 28 S VA’ 2d 993, 
1G1 Tmn 29 

29 C J p 1195 iiolis 69-72, p 1142 
nob 01 

In Texas, piioi to tin lept'.il of the 
rnansl iimliK r sUilutc it w.ms the 
rule, uridii piovjsn.ri to that eflect, 
tint inforni.it n.Ti oi past adulter v 
lnl^^ht be adt qu ite <.ius< j.Tovidf'd 
th» slivinj^^ ofiLiriid us «^<K)n as the 
sl.MVf’r p:ot siK h iiifoi rn it ion, or at 
tin* first nief tini^: of Hn persons 
there.ittii —\I Ichaninn'r v Stati 296 
S W 901. 107 TrxCi 191—29 C .J p 
1112 noli* 61 Lb] 

93. Golo—Call la v People, 171 P. 
754, 64 Golo 172 

29 C J p 114.9 note 62 

94. ('onn — State \ Saxon, 86 A 590, 
87 Gonn 5, 15 

29 CJ p 1143 note 63. 
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The rules above stated apply also to the killing of 
a husband or his paramour by his wife 

Illicit intercourse of one other than spouse Al¬ 
though there is authority to the contrary,there 
are cases tending to show that the principles above 
stated apply where a fathci^'^ or brother^^ kills 
one whom he detects in adultery or illicit inter¬ 
course with his daughter or sister, or where one 
kills a m.in detected in sexual intercourse with his 
betrothed,and in like cases ^ The courts have, 
however, lefused to extend the rules to a mistress 
of accused " The mere agent of a husband for the 
purpose of detecting his wife’s adiilteiy cannot set 
up her adultery to reduce his murder of her p.ira- 
mour to manslaughter 

§ 50. - Arrests, Detentions, or Other 

Acts in Discharge of Public Duty 

a In geiu ral 

b Unlaw ftil arrests, detentions, or other 
acts 

a. In General 

Homicide in resisting arrest, detention, or other law¬ 
ful act of an officer in the course of his duties is not 
manslaughter, unless the arre't is made, or the act 
done, in an unlawful manner, or the accused is unaware 
of Its legality 

A lawful arrest or detention in a lawful manner 
hy an officer or piivate person will not constitute an 


adequate provocation for heat of passion reducing 
the grade of the homicide to manslaughter,^ nor 
will other lawful acts of officers while in the dis¬ 
charge of their duties constitute adequate provoca¬ 
tion ^ Lawful restraint by a ])rivatc person is not 
adequate provocation ® 

Laiofxil aricst in unlawful manner The killing 
may ht onl} manslaughter where a legal arrest is 
attempted in an unlawful manner, as where the pas¬ 
sion of accused IS aroused by the emiiloymcnt of 
unnecessary violence 

Knowledge of legality of arrest It has been said 
th<it accused must have known that the officer was 
acting undei authority and intended to arrest, in 
order to prevent the homicide from being reduced 
to manslaughter,^ and it has been held that the kill¬ 
ing may be only manslaughter where the officer 
Liiled to notify accused of the official chaiacter of 
the arrest as he may be reepured to do,^ unless ac¬ 
cused knew he was being rightfully arrested 

b. Unlawful Arrests, Detentions, or Other Acts 

An illegal arrest, detention, or similar act is adequate 
provocation to reduce a homicide committed in resi ♦mg 
It to manslaughter, at least if the accused knew of its 
Illegality 

As the rule is rirdinarily stated, an illegal airest 
or attempt to arrest is ridccpiaU provocation to re¬ 
duce a homicide to manslaughter,^! unless the homi- 


95. (In—Daniels v Sttite, 133 SE 

sra. 162 (la n.r. 

2‘) C" J p 114 i note 64 

96. I’a- Dvnthv (^oinmonwi'iilth, 77 
TM 206 

39 (^ .1 T) 1143 note 65 

97 (1.1—I’ltlfP'son V State 67 SE 

SI 6 151 (In 264 

29 I p 11 1 5 nolt 66 

98. T(x —T< imf V Slalp, 148 S W 

1 06 5 67 Tex (^i 41 

29 r T p 1143 note 67 

99. liid—Htnnint? v Slate, 6 NE 
SO 5, 7 NE 4, 106 Ind 386, 55 Am 
li 75G 

29 (’' J j) » 143 note 68 

1. Mo—Statt V Heritdl, 10 S W 

3S7 97 Mo 105, 10 Am S K 289 

29 C J l> 1143 nolo 69 

2. Eti -Cvrns v State, 29 S E 917, 
102 Oa 616 

29 r J p nr; note 70 

3. Mich—iVople V Horton, 4 Mich 
67 

4. US — Suhav V U S , C C A Kan , 
95 F 2d 890, certiorari denied 58 
set 1060, 304 US 680, 82 L Ed 
1543 

Mlsa—Wright v State. 139 So 869, 
162 Miss 494 

29 C J p 1143 note 74. 


Killinp: in THsistancc of lawful arrest 
as muTdfr see supra § 19 
S(*lt-df r*-ns( in Ttsistanco of ariesl 
s(‘t intia ^ 1 17 

5 Utah T’(‘ople \ f^allarhan, 6 P 
49 4 Utah 49 
2 ‘iCJ p 114 3 note 75 

6 . NC—St il< \ (Talon, 28 N (^ 
161 

29 r,l p 1143 note 79 

7. Tex—('’ondion v St.it < 155 S AV 

25 1 69 T« \ ri 513 

29 r J p 114 1 note s 80 [a] 81 

ShootmsT to prevent escape 
A\ hort one arn st«‘d lor misdem« .in- 
or fl( ( s in <fn»rt to c.ip», and offi¬ 
cer shoots at him merol> to puvent 
c's< aj)t nnlawtul a< I of sbootnn; ma> 
OT ma\ not, according to ciicum- 
stances, aflord giouncJ foi mitigation 
of homicide commillccl hv prisomn 
in killing ollic cl Paramoit v. Slate, 
129 S E 772 161 Ua 166 

8. US -SiJhi\ V U S, CTAKan, 
95 F 2d 890 , cirlioraii denied 58 S 
Cl 1060, 304 US 580, 82 L. Ed 
1543 

Ga—Morion v State, 10 S E 2d 836, 
190 Ga 792 

Ill —I'eopJe V Doody, 176 N E 436, 
343 111 194 


l^v—Cornett v ('’omm on wealth, 218 
SW 510, 198 Ky 216 
29 C J p 1J13 note 76 
Acts other than arrests 

A like rule h.as ln*en applied In the 
case' of other lawful arts of an offi¬ 
cer in the disc harge of his dutv — 
Fhf'lwcxjd V Commonwealth, 80 K\ 

1 Moikibc^e V Commonwealth, 78 
K\ 580 

9 Okl—la)\e v State 177 P 387 
15 Okl (^1 4 29 

29 Cl p 1141 note 82 
Diilv of ofTu ei to make* knoevn .*in- 
thoTitc and intention to arre st see 
AI M'st ^ 6 o 

10. Ga—Robinson v Slate. 18 SE 

1018, 91 Ca 77 1 1 Am S R 127 

29 p 1 1 n note 8 5 

11. Ga—nc:>wel] v State, 134 SE 

50 162 (.a 14—Glaze v State 120 

si: 5 50 156 Ga 807—Giddens v 

St ite 113 SE 386, 1.54 Ga 54 — 
Wall c Statex 112 SE 142, 1.53 Ga 
50'» Plemmons v State, 158 S E 
6 50 4 5 Ga \pp 3 1 1 

111 -I’eople V White, 165 NE ICS, 
3 5 5 Ill 512—People v Scalisl, 154 
NE 715, 324 111 131 

Miss—liergman v Slate, 133 So 208, 
160 Miss 65 
29 CJ p 1114 note 84. 
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cide was in fact committed with malice, ab¬ 
sence of which IS not necessarily established by the 
fact that the arrest or attempt to arrest was ille¬ 
gal ^3 In order to permit the application of the 
doctrine there must not only have been an illegal 
arrest but the killing must have been done in ac¬ 
tual resistance to the act of making the arrest and 
retaining illegal custody of accused A mere dec¬ 
laration of an intent to make an illegal ariest un¬ 
accompanied by an attempt to do so is not adequate 
provocation 

The rules as to jirovocation occasioned by an ille¬ 
gal arrest have been also .ipplicd tf) cases of other 
illegal or unaiithoriyed violences by an ofheer^® or 
of illegal detention by ofTiccis or prnatc jicrsons 

Knoivlcdgc of illcgnlitv While it has been held 
that illegality of an attcmjitcd arrest which is un¬ 
known to accused at the time cannot reduce what 
otherwise might be minder to manslaughter,^^ it 
has also been held to be immaterial that accused did 
not know that the arrest was illegal 

Killing of person loho caused arye^t The provo¬ 
cation caused by an illegal arrest ma> be adequate 
to mitigate the killing of the person who caused the 
arrest to be made, if the killing occuired in a pas¬ 


sion due to the illegal arrest and before there had 
been sufficient cooling time 

As provocation to others An illegal arrest or 
detention may be provocation, not only to the per¬ 
son arrested or detained, but also to his relatives 
or friends, or even to a stranger 

§ 51. - Trespass on, or Other Invasion 

of, Property Right 

An offense against property is not adequate provoca¬ 
tion 60 as to reduce a homicide in defending the prop¬ 
erty to manslaughter, unless there are special circum¬ 
stances 

An offense against property docs not, in the ab- 
scmcc of other circumstances, constitute adequate 
provocation so as to reduce an intentional homicide, 
committed in defending the property, to manslaugh¬ 
ter,although there is some authcn ity to the con¬ 
traryThe rule applies whcie the homicide was 
intcntionallv committed with a deadly weapon, even 
though the trcs]>ass or larccn> could have been pre¬ 
vented in no other way ^4 

However, a forcible attack upon or entry into 
one’s dwelling house may, undei ceitain conditions, 
be adequate provocation to the owner or other in- 


Arrest held llleg-al within rale 

Husband who took gun away from 
wife with which she was threatoninK 
hornicido, w«is hfld not t'uiltv of any 
olfonse, find theifiore attempted ar- 
ri'st at time of homicide was illcg-al 
V Kuykendall, 19 I’2d 744, 
NM 115 

12. Ga—Giddens v Stale, 11,1 SE 
3Sfa, ]S4 Ga 54 

111—People V White, 165 NE 168, 
23.1 El 512—People v Stalisi, 15 1 
N E 715 324 Ill 1 H 
20 G J pint notL 85 

Bzpress malice 

IIomKide commitled while rfsist- 
InpT illegal furesL constitutes man¬ 
slaughter, unless malice, perhaps i x- 
piess malice is shown—State v 
Ku\kindall. P> P 2d 744. .17 N M U5 

13 Cal - T^<-()ple v (Oilman, 190 P 
205. 17 Cil \pp 118 
2‘> CJ p 11H non 86 

14. Ga—Ilowtll \ State 114 »S E 
5‘», Jb2 Ga 11 -Wall v Stati , 112 
SE 14 2, 15 1 Gi {(i‘) 

Mont—Slate v Calm, 33 P 2d o7R, 
97 Mont 173 
29 CJ p 1144 note 87 

16. Mnsw—Comnuniw ( alth v Drew, 
4 Mass 301 
29 C J p 11 15 note 01 

10 . Tex—Ledbetter v State, 9 SW 
60, 26 Tex \pp 22 
29 CJ p 1145 note 93. 


17. NC—Stale v Hamsey, 50 N C 
105 

Pa—^Cominonw enllh v Bal/ano 104 
A 68.1, 261 Pa 507 
20 CJ p 1145 note 04 

18. NM—State v Middleton, 102 I’ 
481. 26 N M 351 

29 C J p 1115 note 00 

19. Tex—Salttuwbile v State 17 

S\V2d 82 5 112 T<‘x Cr 571, sec¬ 

ond rebe<irinR- denied 17 S \V 2d 
UP) -Earles v Stale 85 S W 1, 
4 7 TexC’i 550 

Contii Miller v Stale, 21 SW 025, 
11 Tex CY 600 17 Am S H 816--l':x 

jjarle Sh( rwood 15 SW 812, 29 Tex 
\VV U>4 

20 Tex—Mundine v State, 38 SW 
610, 17 TixCr 5 

21. :Miss —Putman v Stale 133 So 
208, 100 Miss 66 

29 CJ p 1145 note 07 

22. Kan—State y Hardist>, 253 I' 
615, 017, 122 Kan 527, quotinf; Coi- 
pus Juris, and denvinR rehtannK 
240 P 017, 121 Kan 576 

Okl—Schmitt V State, 47 I* 2d 199, 
210, 57 Okl Cr 102, quoting Cor¬ 
pus Juris 

29 C .1 p 1115 note 98 
Ahsenoe of serious dangror 

“The ownei may resist the entry, 
but he has no right lo kill, unless It 
be rendered nee essary to prevent loss 
of life or great bodily harm If he 
kills where there is not a leasonable 
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ground of apprehension of imminent 
danger to his p« rson oi property, it 
is manslalightei .and if done with 
maiKt, ( xpri'ss or implied, it is thin 
murelfo Ll.iusell \ t\>mmoriwealth 
181 SE 45.1, 160, 165 Va 069 
Statute as to unlawful acts 

(1) Under statute making slaving 
of one att('mpting to commit an un- 
la \^ful 'let mansbiiightei, hemilcide 
IS not reduced to manslaughter 

testimony does not first show 
that deceased ind beim told by ao- 
eustd to keep oil pri niisc s, or h.ad 
not received aeeuseel’s mc'ssRRi to 
such elft ( t and \\her<‘ testimony 
f.iils to show that lands on which 
shooting ocLUiiid were inclo*»ed or 
within a stock-law district—Atkin¬ 
son V Slate, 101 So 490, 1 17 Misa 
42 

(2) A person claiming wild and un- 
oceupii'd land in good faith could not 
he guilty of a (Timinal trespass 
tinreon, as regards question wheth¬ 
er decc.ased was committing trespass 
undei tn(umstan(»s as would reduce 
dime of murder to m.inslaughter — 
Pnne v State, 193 So 446, 188 Miss 
147 

23. Mo—State v Matthews 49 SW 
1085, 14S Mo 185, 71 Am S R 594 

29 C J pi 145 note 99 

24. Okl—Schmitt v State, 47 P 2d 

199, 210, 57 OklCr. 102, quoting 

Corpus Juris. 

29 CJ p 1145 note 1. 
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mates,even though accused had no reasonable 
cause to apprehend the commission of a felony by 
the trespasser ,26 and, if a person in lawfully op¬ 
posing force to force in protecting his property is 
assaulted or becomes engaged m sudden combat, 
thcie may be sufficient provocation 27 

§ 52. - Provocation Must Be Cause of 

Passion 

In order that a killing in passion may be reduced to 
manslaughter, the passion must have been caused by 
the provocation 

Not only must there be both heat of passion and 
adequate provocation, as appears supra § 46, but the 
homicide is not reduced to manslaughter unless the 
provocation was the cause of the passion 28 Hence, 
if tile actual provocation was not known to accused 
at the time of the homicide it will not reduce the 
giad(.,2’*^ and passion arising from some provoca¬ 
tion other than the one given when the homicide 
was committed will not reduce the grade How¬ 
ever, if It is uncertain whether recent jirovocation 
actually produced passion, an antecedent provoca¬ 
tion may indicate that it did by ^howong that ac¬ 
cused’s mental attitude toward deceased was such 
that ])rovocation from deceased would be likely to 
arouse passion 

Where two causes of provocation exist, the killing 
slioiild he imputed to the more recent cause rather 
than to the earlier one -^2 This is especially so 
wheie theie has been a meeting subsequent to the 
fiist cause at which the killing did not occur, al¬ 
though It occurred on the first meeting after the 
second provocation 

Mahcc pfcznonsly cxvsitnq Where aiitetedcnl 
malice or intent to kill is established it will be pie- 

25 (ia—Wcill V State, 112 SE 142, 

152 Gn 200 

Miss —Tones v Slate, T56 So 
170 Miss 581 
29 < ’ J p 1145 note 2 
Particular ciicumstances 

Sixteen >(cir-old sun who shot 
blot her of his flft^-slx veai-old wid¬ 
owed mother, as instructed b\ moth- 
('r, when brotlier loicid himself into 
mother’s farm home over her pro¬ 
tests to remonstrate with mother 
over mother’s alleged unlawful sex 
relationship with man who lived in 
lier home was held guiltj of rnan- 
sliughter—Wooten v State, 102 S 
W Jd J21, 171 Tenn 362 

26. Mo—State v Tajlor, 44 SW 
785, 143 Mo 150 

29 CJ p 1145 note 3 

27. Mo —State v Matthews, -49 S 
W 1085, 148 Mo 185. 71 Am S R 
594 


sumed to continue, see supra § 27, and, unless shown 
lo have been abandoned,24 ibe killing will be attrib¬ 
uted to It rather than to a later provocation.^® 
However, where a homicide has been committed, 
and It appears that there was an old grudge between 
the persons, but at the time of the homicide there 
was a fresh and sudden provocation given by de¬ 
ceased lo accused, the law presumes that the kill¬ 
ing was caused by such fresh provocation and was 
not due to the old grudge 2® 

§ 53. - By Whom Provocation Must Be 

Given 

Provocation must have been given by the person 
killed, except where the wrong person was killed by 
accident or mis^ke, or the deceased was aiding and 
abetting the person giving the provocation. 

The lulc is that the provocation must have been 
given by the person who was killed, excej)! in those 
cases in which the wrong person was killed by ac¬ 
cident or mistake,or deceased was jircsent aiding 
and abetting the person causing the pi evocation 

However, it will be only manslaughter if, while 
trying to kill the person from whom the provocation 
was received, accused killed a third person, cither 
by accident'*^ or because he mistook the third per¬ 
son for the one from wdiom the provocation was 
received 4^^ 

The killing of one other than the one accused 
intended to kill is considered generally supra § 44. 

§ 54. - Cooling Time 

If before the killing the accused’s passion had cooled, 
or there was sufficient time between the provocation and 
the killing for his passion to cool, the killing will be 
murder, not manslaughter. 

NC —Stale v Horn, 21 SE 694 
116 N G in 57 
29 C .] p 11 lb note 13 

35 Mo—State v Stewart, 212 SW 

iS5 ’• 278 Mo 177 

29 C I p 1116 nott 1 I 

36 G—St.Ue \ Hildwin, 68 S E 
152 NO 822 

p 114b note 15 

. Kv —Smile> v Commonwealth, 
52 S W 2<1 51, 52. 235 Kv 725, cit¬ 
ing CoipuB Juris. 

29 Cl p 11 lb noie 16 

38. I><1—Stall' V RusfaO, 77 A 743, 

2t Del 5 58 

29 ("J p 114b note 17 

(Ja—Chailon v State, 32 SE 
17. 106 (la 100 
29 C J p 1117 note 18 

40 Tex—White v Stale 72 SW 
172. 14 TexCr 24b. 63 ER \ 660 
29 CJ p 1117 note 19 


430, 


28 I’a—Cfunmonwealth v Eckerd, 
21 A 205 174 I’a 137 

29 C 1 p 114b note 6 

Under statute 

Tt \—Stovall V Stale, 252 S W. 52C, 
9.9 Tl\ ("r 189 

29 C ,1 p 1131 note 49 [a], p 1146 
note 6 [a] 

29. Te\ — Ea< V v Stale, 140 SW 
461. b3 TexCr 189 

29 C J p 1116 note 7 

30. Tex—Finch v State, Cr , 70 S 
W 207 

29 CJ p 1146 note 8 

31 (la—Golden v State, 25 Ga 527 

29 C J p 1116 note 9 

SuHu lent v of provocation as deter¬ 
mined by ettect on ordinal y man 
see supra ^ 4 6 a 

32. Tex —Venters v State, 83 S W 
822, 47 TexCr 280 

33. Tex—Venters v State, supia 

29 CJ. p 1146 note 11. 
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If before the homicide was committed, accused's 
passion had cooled or there was sufficient time be¬ 
tween the provocation and the killing for his pas¬ 
sion to cool, the killing will not be cittnbiited to the 
heat of passion but to malice, and will be murder, 
even though accused’s ])assion did not actually 
cool principk is in some jurisdictions 

embodied in exjiress statutory provisions 43 
not necessary that the nudice of accused be shown 
by some act of hostility corhmitted nr threatened be¬ 
tween the provocation and the killing ^^4 ^.x- 

crcise of thought, contrivance, and design in the 
mode of getting the wcai)on and re])lacing it imme¬ 
diately after the killing,^*'’ or a teinyiorary divcision 
of accused’s mind to some other matter, or a rea¬ 
sonable time between the prijvocation and the kill- 
ing,4t> indicate design and nialiec, lather than a 
killing in sudden heat 


On the other hand, the killing need not follow 
immediately on the provocation,47 and, where an 
interval occurs, the question whether or not it is 
sufficient for cooling time must be determined by 
the circumstances attending each jiarticular case 4 8 

The question of cooling time does not arise where 
there is no adequate j)rovocatu)n,49 or where the 
entire difficulty is one single transaction,^® or where 
the killing is the result of reflection or delibera¬ 
tion, no matter how soon it follows the provoca¬ 
tion *^4 

Ordinary person as standard While, according 
to some authorities, the question whcthei there is 
sufficient cooling time should be governed hy the 
standard of an oidinary reasonable person,®- ac¬ 
cording to others the standaid of the particular ac¬ 
cused in the light of the facts and cii cumstances 
disclosed is to be considered®'^ 


C INVOLUNTARY MANSLAUGHTER 


§ 55. Definition 

Involuntary manslaughter is the unintentional kill. 
Ing of another without malice in doing some unlawful 
act not amounting to a felony or tending to cause great 
harm, or in doing a lawful act negligently, or by neg¬ 
ligently omitting to perform a legal duty 

As described at common law and under statutes 
substaiitudly dcckiratory thereof, involuntary man¬ 


slaughter consists in the killing of another with¬ 
out malice and unintcntionall>, in doing some un¬ 
lawful act not .imounting to a fehuiy or n.iturally 
tending to cause death or great bodily haim, or in 
doing some act lawful in itself in an unlawful man- 
nci or negligently, oi 1)> llu negligent omission 
to perform a legal duty Ihe unlaw fulness of the 


41. Ala — Sliepriaid v State, 10 So 2d 
S22—Rruii'^on v Stale, 10;5 So 064, 
212 Ala TiTl 

Aik — \rnol<l v State, 20 S W 2d 180 
179 Ark l()(iG 

(’Hi—I»eor)l< V Wells 76 1’2d 49,‘I 10 
Cal 2d 610 

Del Stale v Dell 192 A rir).*? 8 W 

WlIfiTT 32S—Stile V Dee. 171 A 
1‘)-, 6 W Wllnr 11—S( ite v Dal- 
V 11 ) 0 , l-il A 101 4 WWlTaii 109 

Fla—("oil I ns \ State, 102 So 880, 
88 Fla j78 

Mo—Stale v 34 S W 2d 13J 

Va ' Moshv V (’onimonwealth, 190 S 
K 192 168 Va 6SS 

29 1’J i> 1117 note 21, p 1142 note 
.99 |b| 

Killing; at In ^ ( nuatinK after insult 
to ft mall Khitixt ste supra it 47 

42. Mo—St.iU V Fanis, 6 S’W 2d 
901 

29 (’ T p 1147 noli. 22 

43. Ill - TVoplt \ liissett, 02 N K 
919, 21G Til 916 

20 FT p 1 147 noU 22 |a] 

44. J\el) S.i\aiv v Slalt, 87 NW 
31. 62 Ntl) 166 

45. Kan — State \ Yarboiough, IS P 
474, J9 Kan .981 

29 FI pll48 note 30 

46. I’a —Commonwealth V Aiello, 36 
A 1079. 180 Pa 507 

29 CJ p 1148 note 31. 


47. Tnd—Ft if^uson v State, 49 Ind 
■33 

43. Mo—Stale v Crouch 124 S W 
2d 1185, 1188 cItln^, Corpus Juris. 
29 FJ p 1148 note 28 

49. NO—State v Spivey, 4.3 SK 
47.9, 1J2 NF 0S9 

20 CJ p 1117 note 24 

50. Mi(h—ITuid V People, 25 Mi(h 
105 

20 F J p 1147 note 25 
51 Ala —J.irvis V State, 34 So 

1025, 1 58 Ala 17 
20 F J p 1 117 note 26 

52. F.il -People v (Itilsh, 210 P 156 
6 5 FilAi>j» GOO 

20 FJ p 1148 note T2 
hllittt of inlo\II it loM see supia § .9 
Under statute defluiiigr '‘adeguate 
cause” with nleientf to the degree 
of passion winch would hr aioused in 
a person of oidinarv temper, the 
nie.isuit* of a ittiiiisite e'ooling time 
must ,ilso 1h with referent e to a per¬ 
son of ordinary temper —i-lur«it v 
State, 46 SW 6i5. 50 S W 719, 40 
Tex Cr 378 

53. ND—State v Hazlet, 113 NW 
274. 16 ND 126 

54. US—Melroptditan Infe Ins Co 
V MoDaMd, DCMuh, 39 F Supp 
228 

Ariz—Strickland v State, 294 P 617, 
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620, 37 Ariz 368, citing^ Corpus Ju¬ 
ris. 

Ark-Fialltnd v State 273 SW 13. 
14 160 Ark 22 9, (itrng Corpus Ju¬ 

ris. 

(\)1 T‘t oplt' V Thomas, 20S P 343, 
.9 8 Fal App 308 

Dt I State V Arnold, 27 A 2d 81 — 
Slate \ Donov in, 8 A 2d 876, 1 

Tt I I \ >9 7 

Fa—Ililhuiri V State, 197 S Jl 7! 97 

Fa \i)r) 894- Slapltr v Statt, 142 

S F ,970 'A {, I Vjjp j,5 

Ill — l’eoj)P \ Tluiiter, 7 N F 2d 444 
.’G,) 111 618 I’l oj)b V Davao, 192 
NF 968 357 III 5.9 4 

loM'i—Slalt \ Ciiafr 282 NW 745, 
74 9 quo Ling Corgms Juris —Slalt* v 
Rithirdson, 219 v VV 211, 212, 216 
Iowa 809 citing Corpus Juris 

Kv--TIunt V ("(»mrnon\v t .iUh, 159 S 
W 2d 2 1, 289 Tvv 527- Caudill v 
Cornmnnw fallh 2 7 S W 2d 705 22.1 
Kv 112 -Drown v Fornmonvvc'alth, 
203 S W 07.9, 219 ICj 106— Jones 
V Commonwtalth 281 S AV 161, 
21.3 Kv 356~-Ilf)W( \ Ft>mmon- 

wealth, 268 S W 571, 20G TCv 803— 
Commonwtalth v Owens. 249 SW 
702. 70 5. 108 Ky 655, citing Cor¬ 
pus Juris. 

Da—Stale v l^ee, 156 So SOI, 180 
Da 49 4 

Me—State v Pond, 134 A. 572, 125 
Me 453. 
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act in connection with which the killing occurs is 
the element which distinguishes involuntary man¬ 
slaughter from a killing excusable as by accident or 
misfortune It is difficult to separate sharply an 
unlawful act from a lawful act done in an unlaw¬ 
ful manner or without due caution or circumspec¬ 
tion 

It IS immaterial by what means or methods the 
offense is committed 


§ 56. Intent and Malice 

To constftute Involuntary manslaughter the homicide 
must have been unintentional and without malice, but 
even though unintentional, malice may be presumed 
where the accused’s acts were likely to cause death, as 
where he used a deadly weapon. 

To constitute involuntary manslaughter, the hom¬ 
icide must have been without intention to kill or 
inflict serious bodily injury,58 and without either 


Mich—People v Wardell, 289 NW 
228, 291 Mich 27 0—People v Ryc- 
7ek. 194 NW 609, 224 Mich lOG 
NP—Slate V Slcinscll, 161 SE GSO, 
202 NP 69—State v Pinham, 161 
S PI 8 98 4 00, 201 NC 724 

Or—State v Boag, 59 P 2d 396, 154 
Or 351 

Pa—Commonwealth v Aurick, 19 A 
2d 920, 923 .242 Pa 282, quoting: 

Corpus Juris, and reversing 16 A 
2d 429, 142 IVa Super 261—Com- 

monwe.TlIh v P^lax, 200 A 632, 321 
I’a 145—Pornmonwealth v Mc- 
Eaughlin. 142 A 212, 293 Pa 218— 

('ommonwi a 1th v Mnyherry, 128 \ 
626, 628 290 Pa 195, quoting Cor¬ 
pus Juris —Pornmonwealth v Micu- 
so, 117 A 211, 27 1 Pa 171—Com¬ 
monwealth V Williams, 1 A 2d 812, 
811 in Pa Super 104, quoting Cor¬ 
pus Juris —Commonwealth v Sam¬ 
son, 195 A 564, 508, 130 Pa Super 
65, quoting Corpus Juris— Coni- 
monwtalth v MrTague, 171 A 406, 
112 Pa Super 471—Commonw< alth 
V Eriif'^lo 92 I'a Super 219 216, 

quoting Corpus Juris —Common¬ 
wealth V Eowans 21 Pa Dist & 
<"o 66, 67. 82 PUt«;hTiCg r 2 18, 20 

Iiauph Co 66, 48 York Ecg Rec 49, 
quoting Corpus Juris— Common- 
weallh V Mihs, 27 Del Co 340— 
Commonwealth v Donato, 27 Del 
Co 2 C) 

T. nn—W.ido v State. 124 S \V 2d 
710. 171 Tt nn 218 —Coja land v 
Stal« 2S1 SW 50.2, 154 T( nn 7, 49 
A L R 60 5 

Ptah- hlitf V Coho, GO P 2d 952 
91) ITl.ih 89 

Va—M V Commonwealth, 15 S 

E 'd ’.0 177 Va 8S2—P.fdl \ Com- 
inoiu\<.allh 195 »S E 575, 170 Va 
5‘)7—Mundv v CoTnmonw^( ilth, 131 
S K 24 2. 144 Va C09 
Wash—State v Turpin, 290 P 824, 
158 Wash 102 
29 C J p 114 8 note 36 
Other deflnitlons 

(1) 'Phe Killing of anotlu'r in do¬ 

ing some unlawful ait hut without 
an intuition to kill—Clover v Com- 
niDiiwealth 83 S W 2d 881, 250 Ky 
48- Burchc'lt v Commonw f alth 56 
S W 2d .571 247 K\ 21—Smiley v 

Commonwealth, 32 S W 2d 51, 225 

Kv 7 15 -Clem \ Commonwealth, 248 
SW 1026 198 K\ 486—29 CJ p 

1148 noti 36 [a] (1) 

(2) Where a pel son, in committing 


an unlawful act. not felonious or 
tending to great liodilv harm, or in 
eommittlng a lawful act without 
propr r caution or requisite skill, un¬ 
guardedly or unde.signedlv kills an¬ 
other—State V Elliott, 8 A 2d 873. 

1 Terry, Del , 250- State v Phillips, 
187 A 108, 7 WWIlarr, Del, 514— 
State V Kupis, 179 A 640, 7 WW 
Harr, Del , 27—Slate v Dean, 122 A 
148 2 WWIlarr 290, afhimed Dean 

V State, 125 A 478 2 W W Harr 469 
—State V Disalvo 121 A 661, 2 W 
Wllair 232—29 CJ p 1148 note 36 
la] (5) 

(3) An involuntary killing done 
without any intent to kill, but in the 
commission of some unlawful act, or 
in the improper performance of some 
lawful act —Nichols v State, 62 S 
W 2d 655, 187 Ark 999—ih nnett v 
Slate, 257 SW 372, 151 Ark 496 

(4) Killing, without malice or in¬ 
tent to kill, in commission of unlaw- 
lul act not amounting to fclonv — 
People v Milh'i, 299 1* 742, 114 Cal 
App 293 

(5) The unintentional killing of 
anothi 1 in tlu commission of an un¬ 
law fill lit—l>ro\ton V State, 171 So 
290, 292 27 Ala App 298 

(5) Other dffinilions see 29 C J p 
1148 note 36 [a] 

Statutory definitions 

(1) 'riu' unlawful killing of a hu¬ 
man ]m ing without milne, in Ihf 
commission ot an unlawful act, not 
timounling to a felony, or in the 
tonimission of a lawtul att, whnh 
rniglit i>ioduc«‘ death, in an unlaw¬ 
ful nianiur or without due taulion or 
cir t uinspi t lion 

Ariz—Harding v State, 225 P 482, 

2<> An/ 3’1 

Cal - Pc()i)h V Iiiil>erl, 58 P Jd 909, 

5 (\il 2d 5il—IhopJe v (.'oan, 259 

1* 90 S, 85 Cal \j»p 580 
29 C J P 1118 note 30 Lh] (3) 

(2) nihiT stalutoiv definitions pt>e 
29 CJ P 1118 note 20 [h] 

The essence of the dime of “in- 
voluiit.ar> marislaugiit* r” is th« d« ath 
of a human Ixung in consjqiume ot 
an unlawful act—Commonwealth v 
Stosnv, Pa Super , 31 A 2d 582 

Voluntary manslaughter distin¬ 
guished 

Instruction that difference hetw’^een 
voluntary manslaughter and invol- 
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untary manslaughter was that in 
voluntary manslaughter actor must 
intend to kill his victim and In in¬ 
voluntary manslaughter there need 
not be any intention to lake life w.is 
erroneous, since distinction is that 
'voluntary manslaughter” is done 
bv design or intention, but without 
malice, and ‘'involuntary manslaugh¬ 
ter” IS the unlawful killing of a pfr- 
son without malice, express or im¬ 
plied, but in the commission of some 
unlawful act—Ifill v State, 11 N E 
2d 141, 212 Ind 692 

55 Ark—Cr.afrord v State. 273 S 
W 13. 14. 169 Ark 225, citing Cor¬ 
pus Juris. 

Oi - Stale v Ho.ag. 59 P 2d 396 401. 

154 Or 2 54, citing Corpus Juris 
T\a—Commonwe.ilth v Ainick, 19 A 
2d 920, 922, 342 P,i 282, reversing 
16 A 2d 429, 142 Pa Super 361. 

quoting Corpus Jur^s Common¬ 
wealth V Flax, 200 A 632, 331 Pa 
115 

29 C T p 1H9 note 37-40 C J p 1213 
note 60 |bl (2) 

Homicide bv aecidcnt or misfortune 
Si e infra 112 

56. Distinction stated 

‘An a< l proliihittd hv law and 
made ilh gal npaidUss of Hu wav 
It IS pel formed is an unlawful act 
An .Let which is not itsi If ilhgal, 
hut may be lawlul, but w^hich in a 
gi\in case bciomcs illcgil bei aimf 
ot the manner or wa\ in whuh it i*' 
perlornied, is a lawful act done in 
an uiiliwful m.imu r and theri’lore 
becomes unlaw lul Stale v Andir- 
bon, 116 J’2d 398, 401, 100 Utah 468 

57 Cal —r"eoi)le \ Ildbert, 58 P 2d 
909, G Cal 2d 511 

58. Anz —Ilaiding v State, 225 P 
482, 26 At iz ; 14 

Ark— Nu hols v State. 63 S W 2d 
65 5, 187 Ark 999—Panntlt v State, 
257 S \V 372, It.l \iK 196 
Cal—I\o])li V AIilli r, 299 P 742, 
114 Cal \i)p 293 

C.i - W.iJion \ State, 10 S E 2d 755, 
190 i,.i 716 Kn‘d V State, 149 S 
E 2 1, 168 Ca 731—Watson v 

State, 17 SE2d 659, 66 C.aApp 
242— Hilhurn v State, 197 SE 
73, 57 (JaApi> 854—Ta\Jor v 

Slate, 138 SE 83, 3b Ca App 639 
111—People v Flanagan, 170 NE 
265, 338 HI 353. 
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express or implied malice.®^ 

While the material inquiry is whether the killing 
was done with malice and intent to kill, and not 
the manner in which it was done or the deadly char- 
actei of the weapon used,®® and malice will not 
be presumed unless death or great bodily harm is 
a reasonable or probable consequence of the act,®^ 
nevertheless, even though ihe slayer did not actu¬ 
ally intend to kill, if a deadly weapon was used in 
a manner likely to cause death or serious bodily 
harm and did so cause death, malice is implied, and 
the homicide will be murder rather than manslaugh¬ 
ter,®- and Avhere accused’s acts were such that he 
must have known that the} were likely to cause 
death or serious bodily harm, so that his conduct 
indicated that he had a wicked, depraved, and ma¬ 


lignant Spirit, amounting to legal malice, an unin¬ 
tentional killing caused by such acts is murder, even 
though he did not use a deadly weapon.®^ 

§ 57. Unlawful Acts 

An unintentional killing In the commission of an un¬ 
lawful act not amounting to a felony or naturally dan¬ 
gerous to life IS Involuntary manslaughter. Authorities 
differ as to whether the act must be one forbidden by 
statute or ordinance, but the act must be more than a 
mere thoughtless omission, and must be the proximate 
cause of the death. 

It IS involuntary manslaughter at common law 
and under statutes declar*itory theieof where one 
unintentionally kills another in the commission of 
an unlawful act not amounting to a felony or nat¬ 
urally dangeious to life ®'^ In detcimining wheth- 


Ind—KPlrlnp v State. 200 NK 212, 
209 Ind 618 

Kv—Dotson V, Commonwealth, 143 
SW2d 017. 283 Ky 826 
Md - -N'nshnum v State, 143 A 872, 
156 Md 149 

Neh—Dean v Slate, 259 N W 175, 
128 Neb 466 

Pa—Commonwealth v TJeiRen, 4 A 
2d 164, 134 T'n Super 62 -(N»mmon- 
wealth V IUkuso, 117 A 211, 27 1 
Pa 474—Comnifinwi allh V Pai^ano, 
33 lli*rka Co L T 233 
29 C J p 1149 note 38 

Intent to do act cansinpr death 

(1) The inlent to cau^c the death 
or St nous irijuiy of another is not 
an element of involunPiiv man¬ 
slaughter, hut the unliuful act, or 
lawful net done in an unlawful man¬ 
ner must hn\e ht'en inttnchd 

Oft—Cnmmons v Stal« 2 S 13 2(1 205, 
59 On \pp 759—AVills v Slate, 
162 S K 835, 44 Oa App 7G0 
Wash—Slatt \ Ilopkin*- 265 P 181, 
147 Wash 108 50 APU (.88, cei - 

tioian d( ni( d Ht.pkms v Slalt* of 
Washington 40 S Ct 21, 278 US 
617, 73 DKfl 641) 

(2) InvoluntarN mansl iiight< r 

ni'cessarilv rngitncs anv int('nt on 
the pai t of (K ( iis. d lo kill another, 
hut does not n»galive an intiuit to 
do the unlawful k t, oi iht a( t not 
slrictl\ unla^^lul in itself, hut done 
in an unlaw tul mannei and without 
due c.iution - adj \ Stale, 124 S 
W 2d 710, 174 Tcnii 218 

Poison 

\\ hert poison W'as not administered 
With intent to life hut v\h(i(' 

death as a result was so remote a 
eontinRenev that no rcasonahh pei- 
son e<’»uld ha\c lak(ui it into Lon- 
sideration when administering it and 
could not have c out empln t< d that 
death would result tlnuliom, the 
homicide is mansl.lughli i onlv — 
I»eoi)le V Austin, 192 NW 690, 221 
Ml( h 635 


59. Ill—People v Oberlin, 189 N 
E 333, 355 III 317 
Absence ot malice as essential to 
manslaughter gcneially sec supra 
tj 37 

00. Kv—Maulding V Common¬ 
wealth. 189 SW 251, 172 Kv 371—- 
Yoik V (^»mmonwealth, 82 Ky 360 

61. Ga—Wrve v State, 25 SE 610, 
99 Ga 34 

Ill—TNoph V Crenshaw, 131 NE 
576, 298 Ill 412, 15 ADR 671 
rnriKulat f.u ts as indn .itioris of 
nialnc see supia H 22-26 

62. Ga—Gnenwa; v Slate, 1 SE 

2d 217, 59 Gi AiiP 461—Jones v 
St.ite, 198 SE 561, 58 Ga App 

373 

29 C r p 1149 note 41 

63. Ga—A\ alien v State, 135 SE 

7 15 H.3 Ga 176 

29 C J p 1119 note 43 

64. All/—Stri< kland v Stale, 294 
T* 617, 37 All/. 368 

Cal—I’eople v lluhhaid, 220 I’ 315, 
64 Cal App 12 

D(l- State V liell 192 A 553, 8 W 
Wllaii 328—SI lie V I'hillips, 187 
A 108, 7 W \V IJair 54 4 
Ga—Cole v State, Apji , 22 S E 2d 
529—Camnions v Slate, 2 S E 2d 
205, 59 C.a App 759--Wells v 

State. It,2 SE 835. 44 Ga App 760 
Hawaii—Territory v YoshimuTa, 35 
Haw^ail 324 

Ind —Rohv V State, 17 N E 2d 800, 
215 Ind 55—Kimmtl v State, 154 
N K 16. 198 Ind 44 4 
Kan —Slate \ Custer. 282 P 1071, 
129 Kan 381, 67 A L. II 909 
Ky—Dotson v Commonwt .lUh, 143 
SW2d 617, 283 Kv 82,5--KearnK 

V Conimonwealtti, 4 9 S VV 2d 1009, 
243 Ky 745—Wiley v Conimon- 
wealth, 16 S W 2d 495. 229 Ky 63 

Md—United Life & Accident Ins Co 

V Piostu, 182 A 421, 169 Md 535 
Mich—People v Waidell, 289 N W' 

328. 291 Mich 276 
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Neb—Craw^ford v State, 216 NW 
294, 116 Neh 125 

NM—Stale V N u hols, 288 P 407, 
408, 34 N M 639, quoting Corpus 
Juris. 

NC—Stale V WHialev, 132 SE 6, 
8, 191 N C 387 

Pa - (\)mmonv\ealth v Williams, 1 
A 2d 812, 133 Pa Super 104 
HI—State V M( Vav 132 A 436,438, 
47 R I 292 4 4 ALR 672, citing 

Corpus Juris. 

29 CJ p 114 9 nol(‘ 49 
Unintentional killing as murder gen¬ 
erally s( 6 supra <5 20 
HoinUMh in i onimission of clinic as 
murd(>r 

G(*rierill\ S( e supia S 21 
In first degree st*' supra § 31 

Principles of self-defense may he 

mvolvc^d to determine whether ai- 
ciistd w.is engaged in lawtul art at 
lini(* of killing—State v Philln)s, 
187 A 108, 7 WWHair, Del, 544 

Conspiracy 

(1) Homicide in carrying out a 
conspii.uy to cominil an oIf( nsc not 
amounting lo a feloiij and not nat- 
ui.ally tending to the dcstrut tion of 
human life if. manslaughtei —Rush 
V Town of Faririei V ille, 101 So 243, 
156 La 857 

(2) As a conspiracy to have sexual 
Intel i OUT se with a woman, wh( re no 
conspiriiv to do so hy forte was 
(barged, involved eommission of mis- 
denn^anor only, killing in carrying out 
such (()nspiru(V was not murdci, but 
inanslautthtei —Bakei v Common¬ 
wealth, 264 S W 1009, 204 Ky 420 

(3) Liability of parties to con- 
spiiacy see supra S 7 

Thiowing nonswimmer into water 

without intention to kill is man¬ 
slaughter, whether such act is vicnv- 
ed as a minor assault and battery 
or as gross and culpable negligence 
—Stale v l*ond, 134 A 572, 125 Me 
453—29 CJ. p 1149 note 49 [b] 
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er a homicide was committed by a person while en¬ 
gaged in the commission of a misdemeanor, while 
he must have had an intent to commit the act which 
constitutes the misdemeanor, it is not necessary 
that he shall have intended to violate the law 65 
The degree of negligence, if any, is not important 
as an element of involuntary manslaughter based 
on an unlawful act 66 

IVhat constitutes unUnvful act withm rule While 
It has been held that the unlawful act, within this 
rule, connotes no particular ofTensc known to the 
common law or created by statiile,67 n has also been 
expressly held in some jurisdictions that the unlaw¬ 
ful act must be condemned by some statute or \alid 
nuiiiicipal ordinance of the state,68 and in others 
that acts condemned by statute only, and not those 
condemned by an ordinance, are sufficient.6^ It has 
also been held that the act must be one prohibited 
by positive law^o designed to prevent injury to the 
jicrson 71 

The rule in some jurisdictions that involuntary 
manslaughter orc]in<Lrily cannot be based on an un¬ 
lawful act which is merely malum prohibitum is 
considered infra § 60. 


Sufficiency of unlawful act. It has been held that 
an unlawful act, to be sufficient under this rule, 
must be more than a mere thoughtless omission or 
slight deviation from the norm of prudent con¬ 
duct ,72 It must be reckless or in marked disregard 
of the safety of others,73 approaching the aspects 
of acts malum in se ,74 and the spirit of the per¬ 
son while committing the infraction is immaterial 76 
It is immaterial whether the unlawful act was un¬ 
lawful in Us inception or became unlawful after 
the act was begun 7C The unlawful act must be 
such as would be reasonably anticipated b> an or¬ 
dinarily prudent person as likely to result in the 
killing 77 

Unlazvful act as cause of death There must be 
such legal relation between the commission of the 
unlawful act and the homicide that it logically 
follows that the homicide occurred as a part of the 
perpetration of, or attempt to commit, the unlaw¬ 
ful act 7ti Thus the death must he due to the un¬ 
lawful act of accused and not to the intervening act 
or negligence of a thud person,7^^ or to an independ¬ 
ent intervening cause in which accused did not par¬ 
ticipate and which he could not foresee and the 
death must have been the natural and prcjbable con¬ 
sequence of the unlawful act,^'^ and the act the 


xrnJuBtlfled forciiaie entry 

W'htJG death resulted from an un- 
lustificd forcible entry, and .such en¬ 
try constitiiled a rnisdorTK anor, the 
tiiTTie IS rriunslau^hler—Ilausell y 
Commonwealth, 181 SE 402, 1G5 Va 

eo*? 

Taking* firearms from treEpa4BBer8 

IS unl.iwlul, feo that nn accidental 
homicide lesultin^ therefrom is inan- 
sl.iiijfhior--I’eople y Rogulski, 148 
NW' J89, 181 Mich 481 

65 Mu‘h—I’t oplc V Rarnes, 148 N 
W 100 182 Mich 179 

29 C J p 11 ."jO note 60 

66. Pa Commonwealth v Auilck, 
10 A 2d 22. 1,S8 Pa Super 180—Com¬ 
monwealth V Bergen, 4 A 2d 104, 
134 I’d Super (»2—(^ommonw^ealth 
V Gill, 182 A 103, 120 Pa Super 22 

67. Pa —Commonwealth v Aunck, 
10 A 2d 22. 138 Pa Super ISO 

Statutory crime not necesBary 
Ind—Slate v Beckman. 37 N E 2d 
531, 219 Ind 176 
Misdemeanor by statute 

The fact that the act which caused 
the death was not a misdemeanor at 
common law' doet, not relievo the kill¬ 
ing Irom bung manslaughter if it is 
made a misdemeanor bv statute 
Mich—People v Ilairis, 182 N W 
673. 214 Mich 145, 16 A L, R 910 
Or—Stale v Trent, 259 P 893. 122 
Or 144, denying rehearing 262 P 
975, 122 Or 144 


ea Ga—Haves v State, 75 S E 523, 
11 GaApp 371 
29 CJ p 1150 note 53 
69 Ohio - Slate v O Mara, 136 N E 
8S5, 105 Ohio Si 94—Stale \ Min- 
ko, App , 46 N E 2d 469 
29 CJ p 1150 note 53 
“Cnlpahle negligence” 

‘ Culpable neglige nee” in man¬ 
slaughter slaliile rt ]at<*s to wrong¬ 
ful act or omission undei statute or 
geneial lulc ol law, not breach of 
< it\ ordinanc t — State v Bowser, 261 
I’ 846, 124 Kan 556 
70. Ind—Kirnmel v State, 154 NE 
16. 198 Ind 444 

71- NC—State v Satterfield, 163 S 
E 165. 198 N C 682 

72. Utah—State v Lingman, 91 P 
2d 457, 97 Utah 180 

73. Ind—State v Beckman, 37 N 
E 2d 631. 219 Ind 176 
“Criminal negligence” pufllcienl to 

satisfy the statutory definition of 
manslaughter referring to commis¬ 
sion of unlaw'ful aet not amounting 
to cl felony means reckless eonduc t 
or conduct evincing maiked disre¬ 
gard for the salety of others, not 
mere thoughtlessness or slight care¬ 
lessness—State V Liingman, 91 P 
2d 457, 97 Utah 180 

74. Utah —State v Lingman, supra 

75. Utah—State v Lingman, supra 

76. Manner of performance 

"It is immaterial whether the un¬ 
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lawfulness of the act is inherent in 
Us \crv naluie and puijiost' or aiiscs 
only from the mannei of performing 
in act which in its inception and 
aims IS not unlawful Common- 
w faith V yXurick, 19 A 2d 920, 923, 
.’>12 I’a 282, reversing 16 A 2d 429, 
142 Pa Super 364 

77. Ohio ‘=5tate \ Minko, App, 46 
N E 2d 4 69 

78 Tll'-Pc'oplp V Mulcahy, 149 N 
E 266. 318 111 332 

Ind—Votre V State, 338 NE 257, 
192 Ind 684 

79. Ga--Fair v State 155 SE 329, 
3.32, 171 Ga JIJ, quoting Corpus 

Jnris. 

NM—State v. Nichols, 2S8 P 407, 
108 ,34 NM 639, ciuoting Corpus 

Jni*iB. 

29 c J ll.-^O note 54 
80 Cia —7^\iir v Slate, 155 SE 329, 
3 52 171 Ga 112, quoting Ck>rpiUi 

Jnris. 

N M —Slalf \ Nichols, 2S8 P !07. 
408 .51 NM 639, quoting Corpus 

Juris. 

Tt nn—Copeland v State, 285 SW 
565, 566 154 Tenn 7, 49 ALR 

60 5, « iting Corpus Juris. 

29 C I p 1350 note 55 

81. Ga—l^'air v Slate, 155 SE 329, 
332, 171 Ga 112, quoting Coorpni 

Juris. 

Ind—Kimmel v State, 154 NE 16, 
198 Ind 444—Votre \ Slate, 138 
N E 257, 192 Ind 684 
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proximate cause 

§ 58. - Assault and Battery, and Breach¬ 

es of the Pezu:e 

An unintentional killing resulting from an unlawful 
assault and battery, not of a character of itself to cause 
death, is involuntary manslaughter Death unintention¬ 
ally caused by an officer by violence m making an un¬ 
lawful arrest, or by excessive violence in making a law¬ 
ful arrest or preventing escape is within the rule 

The rule that under certain circumstances an 
unintentional killing in the commission of an un¬ 
lawful act may constitute manslaughter, considered 
supra § 57, has frequently been apiilied to death 
resulting fiom an unlawful assault and battery, not 
of a character of itself to cause death, wherein 
death unintentionally results cither to the person 
assaulted^ ^ or another If, however, an assault 
IS made in self-defense, it would not be unlawful, 


so that the resulting death could not justify a con¬ 
viction of involuntary manslaughter 

The rule has been applied to an unintentional 
homicide committed while engaged in a not or un¬ 
lawful as&em])ly,®6 or in an affray or unlawful fight- 
ing,^”^ including prize fighting, where such a fight 
IS unlawful,or in any unlawful g.imc or sport 
The rule also applies where death is unintention¬ 
ally caused by the use of excessive force, although 
not such as is manifestly dangerous to life, in the 
correction or ])imishment of a child,or pupil, 
or menial 

Unhnvful act of officer iti petformance of duties 
The rule applies to a death unintLiilionally caused 
by violence of an officer making an unlawful ar¬ 
rest,or excessive violence in making an arrest 
otherwise lawTiil,*^^ or in jirevcnting an cscajic 


N M — State v 
4(18. N M 

Juris. 

N r —State V 
irif). 198 NC 
Ohio —State \ 


Nidiols, 288 P 407, 
6 !9, quotiiij? Corijus 

Sitterfield, 159 SE 
082 

Minko, App , 46 N E 


2d 4G0 

Pa— <\)TTinionv\erilth v Auiick, 10 A 
2d 22. 1 IiS I’q Sup( 1 180 — ('omnion- 

\v» lUh V Willimis, 1 A 2d 812. LJi 
1 ’.I SiiTx r 1 04 

Tdin—Wnd( v State. 124 S W 2d 
710, 174 Tenn 248—Copeland v 

State, 2Hh SVV 505, 566, 154 T< nn 
7 4 9 A E U 005. citing €9orpuB 

Juris. 

29 C f p 1J50 note 56 


82. Al.i - Proxton v Slate, 171 So 
20(1, 27 Ala A Tip 208 
Oa —Flip \ Slate* 155 SE 920, 
.12 171 C.i 112, quoting Corpus 

Juris —t^arnrnons v State, 2 S E 
2d 205 50 (, I A])p 750—Wtlls v 

State, ](il’ S J'l 8 55, 44 (JciAi)]) 760 
Ill- IN ui.l< V Mukahv, 149 N E 200, 
918 111 5 52 

Ind—Kitnrnrl v State, 151 NE 16, 
19S Ind 411 

NM—Stat« \ Nu-hols, 288 P 407, 
408, 91 NM 039, quoting Corpus 
Juris. 

Ohio Slate V Minko, App , 46 N E 

2d 469. 

Oki—I oU( r V Sill.* 297 P 305, 50 
OIJ Cr 1 .()--J.o; in v State, 275 
1 (.5 7, 42 ()kl (’r 204 

20 C 1 p 1150 not» 57 

Unlawful act lield proximate cause 
Firing shots toward hoat, so 
frightening o^^ul><Ulls th it our ujiset 
boat and drown* d anotlui was 
proximate* caust of dt.ilh and pun¬ 
ishable as involuntary manslaughter 
—Letner v Stale, 299 SW 1040, 156 
Tenn 68, 56 A L R 915 
Unlawful act held not proximate 
cause 

The unlawful carrying of a loaded 


revolver, which accidentally fell to 
the floor at a public dan< e, was dis- 
ibnigi'd, and <au‘^ed tlu death ol a 
pc*rson was held not tlu pro\imate 
cause of death so as to lender the 
person carrying the revolve i guilt \ 
of involuntary nianslanghlt i State 
V Nichols. 288 P t07, 34 N M 690 

83. Ala —Salter \ State. 112 So 5.98, 
22 Ala App 86 

Del—State \ licll 102 A 55.9, 8 AV 
WTlair 328 

J\l() — State V Frazier, OS S W 2d 7(>7, 
711, no Mo 9(>6 citing Corpus 
Juris. 

Utah - State v Coho, 60 P 2d 052 
0 56, 00 Utah 89, citing Corpus 

Juris 

20 r,j p 1151 note 63 
Deceased a hemophiliac 

Foots that one whose blow wuth 
his fist on another’s jaw^ liri>diH t d 
f ital hfrnorrliage did not know' that 
deceased w is a heniojihiljac and that 
d^alh would not have resulted hut 
for su< h tifiliction w< re not t*V( u‘«i 
l)r(( hiding convution of manslaugh¬ 
ter —State V Frazier, 98 S VV 2d 707, 
5 30 Mo 966 

84. Ala — Rob v State, 29 Ala 20 
20 r 1 p 1151 note 64 

85. Ill -I’eople v IlunlcT, 7 N E 2d 

4 14, .165 111 618 

86. Ill—Brennan v People, 15 111 
511 

29 CJ p 1151 note 68 

87. Wis-- Havfs \' State, 87 NW 
1076. 112 Wis 904 

20 C J p 1151 note 69 

88. NY—I’eople V Fitzsimmons, 34 
N y S 1102 

29 UJ p 11.51 note 70 

89. Pa—Slate v Lewis, Add 279 
29 C J p 1152 note 71 

90. Ark—Ackers v State, 83 SW 
909, 73 Ark 262 

29 C J p 1152 note 72. 
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91, Ma^'S —Commonwealth v Ran¬ 
dall 4 (Dciv 96 

20 C ] p 1152 note 79 

92. Miss — Kcllv v Slate, 11 Miss 
518 

20 C I p 1152 not! 7 4 


93 Cn 

() Connor 

V 

St.it e, 

64 

Ga 

1 2 5 

57 Am R 

58 





29 C I 

T) 1151 nol( 

65 
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1 / —11 ltd 

nig 

V 

State 

22f 

i I’ 

482 26 All/ 5 
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Violence held not excessive 

Where piisi.iur alltr a fight with 
one police otlii (_i who was a(temj)ting 
to put him 111 a nil started a fight 
with a s(‘i emd oftircr who was no 
Tihvsical miUli for jiri'^omr, resort 
l>\ sc'cond ollic c 1 to usf c.f hlai k ia( k 
to ovenomc prisoner was not ex- 
ressivt fore ( so as to establish an 
'assault and hal1er>” on siu h irns- 
ontr as nn <hm«nt of a (barge of 
mansl.iughttr against se< ond oIIk ( r 
- St it( V Yingling, Ohio Ajrfr , 44 N 
E 2d 3Gl 

95. Ky -Siler v Commonwealth, 134 
S W 2d 94 5. 280 Ky 830 
Okl —Now lin v Stale, 3 P 2d 916, 
52 Okl Cr 160 
29 CJ p 1151 note 67 

Held voluntary manslaughter 

Pa — Commonwealth v Loughhead, 67 
A 747, 218 Pa 429, 120 Am S R 
896 
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§ 59. - Other Unlawful Acts 

The rule that an unintentional killing in doing an 
unlawful act is involuntary manslaughter has been ap¬ 
plied to the unlawful handling of firearms, violation of 
liquor laws, performance of an abortion, and other un¬ 
lawful acts 

The rule that the unintentional killinj^: of another 
in doing' an unlawful act is manslaughter, considered 
supia § 57, h,is been applied not only to uninten¬ 
tional killings resulting from unlawful assaults and 
battel les and breaches of the pe.ice, considered su¬ 
pra § 58, but also to unintentional killings lesulting 
from other unlawful acts,^® such as the unlawful 
shooting, iiointing, or handling of firearms the 
sale of liquors, poisonous and dangerous to life, for 
use as beverages ,*^8 the violation of laws prohibit¬ 
ing the ]jossessi()n or manufacture of liquorsthe 
use of an instrument or administration of a drug to 
produce an abortion, wheie such an offense is a 
misdemeanor only and is not committed under such 


§ 60 

circumstances as naturally to endanger life;^ the 
attempt to escape from lawful custody after an 
arrest the attempt to prevent entrance to property 
for the purpose of making an arrest and the 
placing of an obstruction on a railroad, where there 
IS no intent to wreck a train and the circumstances 
are not such that malice can be implied ^ 

§ 60. - Acts Merely Mala Prohibita 

While some authorities make no such distinction, 
according to others an unintentional killing occasioned 
by an unlawful act which was merely malum prohibitum 
IS not manslaughter unless the death was the natural 
or probable result of the act, or the act was negligent. 

While according to some authorities, an uninten¬ 
tional homicide, committed in the commission of an 
unlawful act which was merely malum prohibitum, 
IS not, without more, involuntary manslaughter-'’ ac¬ 
cording tf) other authorities, there is no longer any 
distinction based on acts malum in se and acts 
malum piohibilum,^ and it has been held that the 


96. NJ—Rtnto v Tidand. 20 A 2cl 
C), 12() N T Lhw 414, appeal dis¬ 
missed 22 A 2d 560, 127 N T Law 
558 

lliiintuilional homicide l)> opeintion 
of motoT \thi<le in violation of 
law as inanslaiu-liter st e the C 1 S 
title Motor V< tiK les § 657, also 42 
Cl pi ’.55 licit f 41 and 20 CT p 
1152 note 76 

Violation of buildinir code 

Wlu'ic rolLipst of liuilding- was 
caused hv diclntcct’s violation ol 
buJldiru; code in prepannjJT d<le<(ivt 
lil.ins, and an occupant w is killed, 
the architect is subject to indictment 
lot manf>l.iui;hter--.State v lieland, 
supra 

Adultery 

The rule has h(*en applied to a >iom- 
i( ide committed bv one enR.igid in 
adulter> with another’s wile in de¬ 
li nsf ol an attack hv the husband, 
wheie adultcrv is a m isdc nii'anoi — 
Heed \ Stale, 11 Tex App 509, 40 
AmR 795 

Illicit Lutercourse 

II a m.cn, in order to have unlawful 
sixuni connection W'lth a woman, 
used artiHci.il me'aii.s, with her con¬ 
sent, to make sueh connection piac- 
tic.ihle, and bv i arelessru'ss oi ne^- 
lifit ne e* in the ojKoation intlu ted on 
her a wound whu h caused her de.'ith, 
he ifa tjuiltv of manslauKhtei as is 
another prison who assisted lilni in 
such oiieration knowint: the purpose 
thereof --State v Center, 35 Vt 378 

97. Ga—.Stapler v State, 142 SK 
670, 3S Ga App 33 

Kv—Glover v Commonwealth, 83 S 
W 2d 881, 260 Kv 48 
Neb—EKbert v State, 205 N W 262, 
113 Neb 790 


Or—State v Trent, 250 P 892. 122 
Or 144, denving rehearing 252 1' 
975. 122 Or 114 

l*a—Commonwealth v Whildin, 17 
I’aDisl \ (V) 370 
29 J p 1152 note 77 

Pointing of firearm mast be inten¬ 
tional 

^\hll< unchi statute prese nhing a 
punishment tor one killing a pc i son 
l)\ the dischaige of a file nr in point- 
.d or aimed intentjonallv, but with¬ 
out malic c, intent is not an ingic'di- 
ent of the killing itself, the inten¬ 
tional pointing or aiming of the fire¬ 
arm must be found before' a convic¬ 
tion can be had—People v Hc'ik- 
kala 107 N \S 366. 226 ISIie h 2 12 
Pointing of gun held not unlawful 
Where the statute makes unlaw lul 
the draw mg oi exhibition of a dead- 
Iv weapon in a rude, angry, or thre.it- 
eniiig nianricr, .a killing was not in¬ 
voluntary manslaughter wlieie a gun 
pointed at dc'ceased had not been so 
h.nulled in anger—I’eople v^ Sua, 245 
P 461, 76 Cal App 648 

98. NC—.State v Keever, 97 SE 
727, 3 77 N C 114 

29 C.T p 1152 note 78 

99. Pa- Ccunmonw ealth v Mango, 
101 IMSupei 285 

1 Conn-“.Slate v yochtlinari, 139 
A 632, 107 Conn 148 
Ill—People V Riaune, 2 N E 2d 820 
363 111 551. 104 A LR 1513—People 
V Rongetti, 170 NK 14, 328 Ill 
56 

Mich—People v Stahl, 208 NW 685. 

234 Mich 569 
29 C J p 1152 note 79 

2. W Va—S tate v Wei&engoll, 101 S 
E 450 85 W Va 271. 

29 C J p 1153 note 80. 
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3. U S—Warien v T<*rrilorv of Ha¬ 
waii CCA Hawaii, 119 F 2d 926 

4. Del —State v Brown, Hoiist Cr 

.5 ;o 

20 C I p 1153 note 81 
5 N C—St.ite V Horton, 51 S K 945, 
139 NC 588, 111 Am SR 818, 1 
LRA.NS ftoi, 4 AnnCas 797 
20 ('J p 1152 note 84 
Reason for rule 

UnlawTiil ic ts which are malum 
pioliilnliim do not supply the* crim¬ 
inal intent neei'ssarv to render one 
punishable lor a homicide unless the 
killing has bcM n the natural and prob¬ 
able rc'sult of the .ic t, while* unlaw¬ 
ful acts whieb me malum in se do 
supply the criminal intent—Keller v 
State, 200 SW 803. 155 Tenn 612. 
50 A LR 685 
Carrying firearms 

AVhere killing was unintentional, 
aernse d must hav^e pointed pistol, 
unl.ivvtully earned, at de_c eased, or 
intentionally shot U so as to eiiclan- 
gt 1 dt teased or other wist* handled it 
as to make* the killing a natural or 
prob.ilele lesult, to make him guilty 
of iiivoluritai V manslaughter, since 
mere tarrying of weapon is malum 
prohibitum—Holder v .State, 277 S 
W 000, 152 Tenn .290 
Acts held malum in se 

(1) Stuftlmg With a policeman In 
oidei to deprive policeman of his pis¬ 
tol w'as ‘miluni in so," and hence 
killing of thud person when pistol 
was discharged was manslaughter — 
('reel v State, 191 So 811, 186 Miss 
7.18 

(2) Other acts see 29 C J P 1153 
note 84 [d] 

6 . Pa — Commonwealth v Samson, 
196 A 564, 130 Pa.Super 65 
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rule, considered supra § 57, as to an unintentional 
killing resulting from the commission of an un¬ 
lawful act, applies even though the unlawful act 
was merely malum prohibitum,'^ particularly where 
It was in violation of a statute intended and de¬ 
signed to prevent injury to the person * 

In any event, the rule applies, whether the unlaw¬ 
ful act be malum prohibitum or malum in se, where 
the homicide was the natural or jirobable result of 
the unlawful act,^ or where the act of accused was 
not only in violation of statute, but was also neg¬ 
ligent and careless While it has been said that 
the cases in which an act merely malum prohibitum 
has been held a sufficient basis for a charge of in¬ 
voluntary manslaughter have been those in which 
the act w^hich is unlawful is accompanied by negli¬ 
gence and reckless disregard of the safety of oth¬ 
ers,the need for negligence has been expressly 
denied 

Felony mcrclv malum prohibitum While, in gen¬ 
eral, a homicide which resulted from the commis¬ 
sion of a felony is murder, considered supra § 21, 
it has been In Id that a homicide resulting from the 
commission of an act which has been made a felony 
by statute, and was not so at common law, and 
which IS merely malum prohibitum, will constitute 
manslaughter rather than murder ^3 


§ 61. - Mere Civil Wrongs 

English cases on the question of whether a homi¬ 
cide unintentionally caused in the commission of a 
mere civil wrong will constitute manslaughter are 
collected in 29 CJ p 1154 notes 91, 92. 

Examine Pocket Parts for later cases. 

§ 62. Negligence 

a In general 
b Applications of rule 

a. In General 

An unintentional homicide occasioned by negliaence 
in the commission of an act lawful in itself will con¬ 
stitute involuntary manslaughter The negligence is 
generally required to be of a higher degree than is re¬ 
quired on civil issues, and is ordinarily required to be 
of a gross or flagrant character, unless the unlawful act 
IS one likely to produce death 

In accordance with the description of involuntary 
manslaughter as including an unintentional homi¬ 
cide resulting from the doing of a lawful act in an 
unlawful or negligent m.inner, considered supra § 
55, where an unintentional homicide is occasioned 
by the gross or culpable rugligcnce of accused, al¬ 
though in the commission of an act lawful in itself, 
it IS manslaughter and under some st.itutes to 
that effect, involuntary manslaughter includes a 


7. Ala—Tlroxlon v State, 171 So 
'I'lO. 21 A11 App 2‘)S 

29 C J p 115J note 86 

8. Pci—Commonwealth v Samson, 

19b A 567, 12(1 Pa Super 65. 

quotinK enliie sec lion Irorn Corpus 
Juris. 

29 CJ p lire, note 87 

9. Tenn—Keller v State 209 S W 
80 J, inC Tenn 62 1, C9 AI.K 685 

la Neh—Thiede v State, 182 NW 
.570. 1(16 Kfh 4 8 
29 C I p 1192 note 90 
Sale of moousliine wlilsky 

Unlawlul ^ale of moonshine whis- 
kv, hu h o'Uiscs death of bu\er, does 
not, in absence of mlerit to kiU, make 
seller puiltv ot involuntary man- 
*5laui^httr unless sale is made carc- 
b sslv and in su( b maniifr as mani¬ 
fests reckkss disn#;aid of human 
lite, and if the whisky wa.s danRei- 
ous for use as a IxvtiaKe, w<is of 
Kiealei poltiuv than ordinary whis¬ 
ky, or contained poisunoua ingredi¬ 
ents, accused, having distilled it him¬ 
self, would l)(‘ (huTRi'd with knowl- 
edgro of Its d'ing« rc.us rhaiat ler and 
grulllv of involuntarv manslaughtei 
—People V T*avli( , 190 N W 37J, 227 
Mich 562, 35 A Lit 74 1 

11. Neb—Thiede v State 182 NW 
570, 106 Neb 48 

12. Ala—Thompson v. State, 31 So 
726, 131 Ala. 18. 


13 Mich—People v Pavlic, J99 N 
W 37,2, 227 Mich 562, 35 \ L 11 
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14. Del —Stale v Elliott, 8 A 2d 87 i, 
1 Terry 250 

Mieh -'Pt ople v MoMurrhy, 228 N W 
723, 2t9 Mioh 147 

Mo—State V Mull, 300 S \V 511 218 
Mo 647 

N J—State V Blame. 1 10 4 566, 567, 
104 N J Law 325, affirming Slat* 
V lUaiine, 137 A 829, .5 NJMist 
623 citing Corpus Juris. 

R I—State V MeVay, 1 52 A 426, 438, 
47 III 292, 44 A 1. R 572, citing 
Corpus Juris. 

S(^—State V Barfield, 122 SE 85b, 
128 SC^ 384 

Tenn—Copeland v State, 285 S W 
565, 566, 154 Term 7, 19 A Lit b(l5, 
citing Corpus Juris. 

Va—(ioodrrmn v t^ommonw call h, 151 
SE 168, 169, 153 Va 913, Ciunling 
Corpus Juris. 

29 C J p 1154 note 94 
“Unlawful manner” as meaning neg*- 
ligrence 

It has been held that to constitute 
the Dffense of involuntarv manslaugh- 
lei in the commission of a lawful act 
in nn unlawful manner the unlawful¬ 
ness of the manner, wav, me tliod, or 
means of performance of the lawful 
a< t must amount to culpable neglect 
—Proker v State, 197 SE 92, 57 Ga 
App 895 


Intent supplanted by neg’llg‘ence 

(1) Gcnerallv, a crime has two ele¬ 
ments, the overt ait and the criminal 
intent, but in stalutorv manslaugh¬ 
ter the element ol criminal intent 
hiis been supplanted hv the statutory 
elcjmenl of culpable negligence—Pitts 
v Stale, 182 So 221, 132 Pla. 812— 
IIulsl V State, 166 So 828, 123 Pla. 
315 

(2) Negligence and reckless indif¬ 
ference to the lives and saletv of oth- 
«rs will supply the intent for the 
purpose ol criminal law 

Hawaii—Territory v Yoshimura, 35 

Hawaii 324 

low^a—Slate v Thomlinson, 228 N W. 

80, 209 Iowa 555 

(3) However, it has been held that 
at common law, death b\ negligence 
creates no criinirial n-sponsihility, 
unl(‘ss law imputes criminal intent — 
People v Campbell, 212 N W 97, 237 
Mifh 424 

In absence of ne^llg’ence there can 
be no liability under this rule—Aus¬ 
tin V State, 132 So 491, 101 P'la 990. 

Elements of willfulness, or of wan¬ 
tonness and recklessness, which in 
effect are willfulness, include knowl¬ 
edge of situation lequiiing ordinary 
care, ability to avoid resulting harm, 
and omission to use such care —Peo¬ 
ple V Orr, 220 N W. 777. 243 Mich. 
300. 
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homicide in the commission of a lawful act without ble negligence that amounts to an unlawful act with- 
due caution or circumspection,or a homicide in in the definition of involuntary manslaughter 
the commission of a lawful act, which might pro- The negligence must be that of accused personal- 
duce death, in an unlawful manner or without due ly,^® and it must be the proximate cause of the 
care and circumspection homicide ^0 

It must be shown that a homicide was not improb- Nature and degree of negligence required While 
able under the facts as they existed which should the kind of negligence required to impose criminal 
reasonably have influenced the conduct of ac- liability has been described in differing terms,it 
cused,^’^ and it has been held that it is only neg- is almost uniformly held that it must be of a higher 
ligencc in doing such acts as will probably endanger degree than is required to establish negligence on 
life or limb which constitutes that gross and culpa- a mere civil issue However, some authorities 


15. Or—state v Clark, 196 P 360. 
99 Or 629 

29 C J p 1154 note 95 

16. Cdl—T’eoplc V Poclask, 96 P 2d 
788, 14 Cal 2d 679—People v Crow, 
120 P 2d 686, 48 Cal App 2d 666— 
People V Anderson, 208 P 324, 58 
Cal Ai)p 267—People v Seiler, 207 
P 39b. 57 Cal App 195 

Utah —State v Lin&man, 91 P 2d 457, 

97 Ulcih 180 

Criminal negflifirence is necessary ele¬ 
ment 

Utah - SUtr v Gutheil. 98 P 2d 943, 

98 Utah 205 

Unlawful or careless manner essen- 
tial 

Undtr such provision, doinp the 
dan^t rous act is not its<*M unlawful 
and there must always be the in- 
j^redient of doinff it in an unlawful 
or can'hss manner—State v Lipk- 
mm. 91 P 2d 457, 97 Utah 180 
Act fraugrlit with dangrer 

Und«r statutory definition of invol¬ 
untary manslaughter, referring to 
“rommission of a lawful act which 
might produee death in an unlawful 
manner or without due care and f ir- 
oum'^poction,” the phrase “might pro¬ 
duce death” means fraught with po- 
tentialitHs for producing death, such 
as the running of an automobile at 
high spe(‘d, however carefullv, and 
handling of loaded arms, explosives, 
(Uadlv germs, and Ihf like, and un¬ 
der such provision the distinguishing 
c h.iiacterislit is that the act have 
knowaitle and apparent i)olentialitjes 
for resulting in death—State v Liing- 
rnan, 91 1’2d 457, 97 lUah 180 

17. Ala—Uirnctt v State, 184 So 
702. 707, 28 Ala \pr 29], <ertio- 
nin denied 184 So 709, 236 Ma 66b 
quoting Corpus Juris —Kiench v 
Sl.ile, ISO So 592 594, 28 Ala App 
117, certiorari d(‘nied 180 So 594. 
215 Ala 570, quoting Corpus Juris. 

Del—State v Denton. 187 A 609, bl5, 
8 W W ?larr 1, < iting Corpus Juiis 
Ga—Croker v State, J97 SD 92, 57 
Ga App 895 

Miss—Jal)Ton v State, 159 So 406, 
172 Miss 135 

Mo —State v Studehaker, 66 S 2d 
877, 881, 334 Mo 471, quoting Cor¬ 
pus Juris. 


Pa—Commonwealth v Aurick 19 A 
2d 920, 34 2 Pa 282, reversing 16 A 
2d 429. 142 Pa Super 364 
Tcnn —Copeland v State, 285 S W 
565. 56b. 154 Tonn 7. 49 A D U 605, 
quoting Corpus Juris. 

Va—Bell V Commonwealth. 195 SE 
675, 170 Va 507—Goodman v Com¬ 
monwealth. 151 SE 168, 169 153 

Va 943. quoting Corpus Juris. 

29 C J p 1155 note 98 

That it did not occur to accused 
that death was reasonable or proba¬ 
ble result of assault did not. however, 
prevent conviction for manslaughter 
—Gamer v State, 129 So 576, 100 
Fla 164 

18. Ind —Kimmel \ State, 154 N E 
16, 198 Ind 444 

19. N Y —People v Gaydica, 203 N 
YS 243, 122 Miac 31 

29 C T p 1155 note 1 
Act must he voluntary 

(1) Tn general—U S v Barnes, 12 
Philippine 93 

(2) Where eircumstcinces> and con¬ 
ditions ])e>ond control of accused 
cause him against his will to hi in a 
position and undi r londitions re¬ 
sulting in the death ol unofher, no 
criminal liabilitv^ attaches -Pitts v 
.State. 182 So 234, 132 Fla 812 

20. Wash—State \ Uaniser, 136 P 
2d 1013 

29 C J p 1155 note 2 

21. Ala—Barnett \ State, 181 So 
702, 707, 28 Ala App 293. ceitioiaii 
denied 184 So 709. 216 Ala 666. 
quoting Corpus Juris —French v 
State, 180 So 592 694. 28 Ala App 
147, (citioran denied ISO So 504, 
235 Ma 570, quoting Corpus Juris. 

Fla—Cannon v Slate, 107 So 3b0, 
363, 91 Fl<i 214, citing Corpus Ju¬ 
ris. 

Mo—State v Studehaker, 66 S W 2d 
877, 334 Mo 471 

Term —(’'opeland v State 285 S W 
565, 566, 154 Tenn 7. 49 ADR 

605. quoting Corpus Juris. 

29 CJ P 1154 note 96 

Absence of due care 

Negligenee as element of involun¬ 
tary manslaughter denotes abscTic e 
of due care—Commonwealth v Oc^hs, 
91 I’a Super 528 


Criminal nefflig'ence 

Ga—Croker v State, 197 SE 92, 67 
GaApp 895 

N M —State v Sisnoros, 82 P 2d 274, 
42 NM 600 

Must be culpable or criminal in na¬ 
ture 

Wvo—State V McComb, 239 P 526, 
33 Wvo 346. 41 ALR 717 
Cnlpable nejligrence is the omission 
to do something which a reasonable, 
prudent, and taut ions man would do, 
or thr doing of something wliic h such 
a man would not do under circum¬ 
stances surrounding the particular 
case 

Fla—Russ V State, 191 So 296, 140 
Fla 217 

Miss —Robertson v State, 121 So 
492, 153 Miss 770 

Mo—State v Carter, 116 S W 2d 21. 
142 Mo 439—State v Pauly, 267 S 
W 799 

Okl —Rommes v State. 281 I' 310, 45 
Okl Cl 40—Ileindon v State, 261 
P 378, 38 Okl Cr 33R-Clcirk v 
State, 224 P 738, 27 Okl Cr 11— 
Pamplm \ State, 205 P 521, 21 Okl 
Cr 13b 

29 C J p 1154 note 96 [h] 

The standard of care to which 
every person is held l)V law is not 
to be detc'rmmed by the Judgment of 
a person charged w'lfh negligence, but 
It IS that standard \^hRh is found m 
the conduct of reasonably prudent 
men m like cii c umstanc es—State v 
Arnold, Dc*l , 27 A 2d 81 

22 Ala—B.irnett v State, 184 So 
702. 707, 28 Ala App 293, eertioian 
demc'd 18 1 So 709, 2 16 Ala Cfa6, 
quoting Corpus Juris —French v 
State. 180 So 592 594, 28 Ala App 
147, cerljoraii iJi nicd 180 So 594, 
215 Ala 570, quoting Corpus Juris. 
Df'l —State V Arnold, 27 A 2d 81 
Fla — Jackson v Edwards, 197 So 
833, 835, 144 Fla 187, citing Corpus 
Juris —Russ v State, 191 So 296, 
140 Fla 217—Pitts v State. 182 So 
234, 132 Fla 812—Cannon \ St.ate, 
107 So 560. 363, 91 Fla 211. citing 
Corpus Juris. 

Ga—Croker v State, 197 SE 92, 67 
Ga App 896 

Me—State v Ela, 8 A 2d 589, 136 Me 
303. 
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have held that ordinary negligence only is required 
to support a conviction for involuntary manslaugh¬ 
ter,-^ and, as considered supra § 44, it has been 
held that gross carelessness renders the crime vol¬ 
untary manslaughter 

The d('grcc of negligence required to render a 
killing occasioned theiehy involuntary manslaughter 
has been held to vaiy uith the iiolential danger in¬ 
volved in the lawful act b( mg perfornn dThus, 


it IS ordinarily required that the negligence on which 
involuntary manslaughter may be based must be 
of a gross or flagrant character, such as would show 
wantoiiness or recklessness, or would evince a reck¬ 
less disrcgaid of human life or the safety of oth¬ 
ers, or indilfcrencc to consetpicnccs, equivalent to 
criminal intent,-^ although the negligence must not 
be so gross as to raise the piesuinjition of malice-® 
However, where the lawTul act is a dangerous one 
which has notable and aiipaicnt potcnticdities for 


Miss—Outshall v Slsle, 1 So L'cl JSn. 
Ji’JU, 191 M]s.s 764, fiUiiK Corpus 
Juris—Shows V Stciti', I6S So b6J, 
864, 176 Mish 604 

Mo—Slalt V Ijciiihlits 27 S W 2d 16, 
c{21 Mo 1100 

N (’—Statf V 167 SK 456, 201 

N C 28 

Pa —ronimonwo illh \ Aurnk, 10 A 
2d 920, ,n2 r<i JS2, KMrsirife JC A 
2d 4 20, 142 IMSui)or ^61 
Sr —State \ Dims 122 SM 770, 
771, 128 SC 265, quoting Corpus 
Juris 

Term—Copeland v Stntc, 285 SW 
565, 566, 164 Ttnn 7. 19 A L H 605. 
quoting Corpus Juris. 

Va—Hell V (’'oninioiiwealth, 195 SE 
675, 170 Va 5 07—c.oodm.ui v Com¬ 
monwealth. 151 SE 1 68, 160, 151 
Va Oil, (luotinj? Corpus Juris. 
W\o—Slate V M< Coinh, 230 I' 526, 
520, .n AV\o 146 41 ALK 717, 

(itinK Corpus Juris 
20 Cl p 1154 note 97 

‘'(.'•riinin'il liahililv mav not l)e 
preiluated upon t\er\ aet <ar<'lessly 
p(Tloimfd nnrelv IxM'aiise such care- 
h'V'.in ss results in th( di.ith ol .in- 
olher ’—l‘eoi)le v Srhnt ider, 195 N E 
4’0, 1*;, 160 Ill 4 1—People v Sik( s. 
150 N I', 20), 207, 528 111 61 
Simple ueg'Iig'eiice held insufficient 
SC—Stale V Davis, 122 SE 770, 
12S SC 265 

Iiikelihood of harm or death 

To ht })unish.ihie < r irtiinall v, < on- 
diK t of the individual must luive hefti 
such as was lik«l\ to taust 
])odjl\ li'iiin 07 ilt.ith to another rta- 
soiril)U uillnii iLs ian»*:e — Stale v 
Elholt, 8 A 2d 87 5, 1 Terry 250 
Mere inattention or mistaken judg¬ 
ment lesulmik evin in death ol an¬ 
other is not (rinnnal unless nualit> 
ol at I in.ikt s it so—Slat* v Stiide- 
hakei 06 S \V 2d 877, 3 34 Mo 471 

Carelessness not Involving* crlmlnali. 
ty 

"Honiu icJe nia\ lesalt fiom eaie- 
lessness of su( h low dt ri t < oi trivial 
chaiat tei in the i>t 11 or niaru e ol a 
lawful act as not to involve ciim- 
inalit\ in the person so tajelesslv 
perfoiininjc thi art, and it lollows 
that tTimmalitv (anriot lx alhirned 
of every lawful art t,ariltssly pei- 
forrned, and resultmK htiause ot such 
tarelessness In the death of another ’’ 


I—Harnett v State. 184 So 702. 708. 
28 AlaApp 293, ctrtioran dt^riied 
181 So 709. 2.36 Ala 666—Frenth v 
State, 180 So 592, 594 28 AlaApp 

117, teitioiari domed 180 So 59 1, 235 
\la 570 

23 Kv —Embry v ('’omrnonvvea 1th, 
52 SW2d 979. 2 36 Kv 204 
VVasli—Stale v Ramser, 136 P 2d 
101 ) 

However, it lias <ilso been held that 
Rioss neR:lip[^ence is requiK'd to makt 
kill ini' while performing: a lawful act 
involuntary man«;laiiRlitcr—Jones v 
(Commonwealth. 281 S W 164, 213 Kv 
356 

Effect of statute as to excusable hom¬ 
icide 

Tile statute providing* thit honii- 
1 Kle is excusable when committed hv 
tu < ident or rnislortune in doin^; an\ 
lawful act by lawful means with "or¬ 
dinal v caution" ami without anv un¬ 
lawful intent docs not require a find- 
iiiR* l>v tile juiv that accused wa.s 
g*uiltv of Rios.s mpliRence luton' a 
conviction tor nnmskuiRhler mav I'e 
}ia<l, hut iiiidi r th« statute* a fitidiiiR 
that aceused was puiltv of oidiriarv 
neRliKcnce siu>pc)lts a coiivietion — 
State* V Hedges, 113 P 2el 5 30, 8 

Wash 2d 652 

Homicide held involuntary xnan- 
Blaug*hter 

Refusal to permit wouneJe d ix'ison 
to obtain aid or me'dical attention, 
whe're death lesults theielictni, is in- 
voluntarv maiislauRhte r if such nets 
were the result eij oielinaiv m r1i- 
^tnee*—King* v Commonwealth, 118 
S VV 2d 1044, 285 Kv 654 

24. Utah—Stale v Gutheil, 98 I’2d 
943, 98 Utah 205—State v Dins- 
man, 91 P 2d 457. 97 Utah 180 

Deadly weapon 

A peTsein handling a de.iellv weapon 
must use a higher decree e»l c ui e and 
circ^umspec Don than 11 using an in- 
stTument oi ciinarily haTinle*.ss - 
Pamidin v State, 205 P 521. 21 Okl 
Cr 130 

25. U S —Reed v Madden, CCA Mo , 
87 F2d 810 

Del—State v Arnold, 27 A 2d 81 
Fla—I’lttH v Stale, 182 So 234, 132 
Fla 812—C'aiinon v State, 107 So 
360, 91 Fla 214 
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Ga—Collins v State', 18 S K 2d 24, 

66 Cfi \pp 3J5—Croker v State, 
197 SE 02, 57 UaApp 895 

Til - People V Hansen, 38 N E 2d 738, 
378 JII 491—JTople v Ruzan, 184 
N K 890, .351 Til 610 - People v 

Sikes 159 NE 293, 32S III 64 
Kan Slate v Custer, 282 P 1071, 
129 Kan 381 67 ADR 909 

Me State v Ela, 8 A 2d 589. 136 
Me 303 

Mich — Pioph V (\amplx II, 212 N VV 
97. 237 Mich 421 

Miss—Scott \ State 185 So 195, 
183 Miss 7SS—Haihv v State 169 
So TCI, 170 Miss 579—Show^s v 
State, 168 So 802, 1 75 Miss 604— 
Gregor V v State, 118 So 006, 152 
Miss 133 

Mo—State V Rijflin, 120 S VV 2d 218. 
34 4 Mo 301 Slate v (Vaiter, 116 S 
VV 2d 21. 342 Mo 4 39 State v Mel¬ 
ton, *11 R W 2d 894, 1320 Mo 962— 
State V P.Tuhlits 27 S W’ 2d 16, 324 
Mo 1199—Stntc* v Millin, 300 S W 
69 1, 3 18 Mo 553 

N (' -Slitc' V (\)pc' 167 SE 450 204 
N C 28 

t‘a - Coiiiinonwc alth v Samson, 196 
\ 501, 150 Pa Supc'r 65—Coniinon- 

wc'ilth V ]*ag'ino ,32 Hiiks (^)DJ 

Utah—State v GuUumI. 98 1* 2d 043. 
98 Utah 205 State* v liitigman, 91 
1’2d 457. 97 Utah ISO 
Va—I3tll \ (\)minonwc*alth, 19,5 SE 

67 5. 170 Va 597 

29 C r p 1154 note* 96 [a], [b] 

Indifference to lile 

The fulpnhh indifliicnce need not 
be iridifhrcncc to liie as diMin- 
giiished liom iridilli 1 c'lK c to the s.ife- 
tv of othiis — State v Richardson, 
Iowa, 210 N VV'^ 695 idhcrcd to on 
K'hearing 219 N\V 211, 210 Iowa 809 

“OrosB” is intend! ci to convey the 
idea of recklessness with itgard to 
the* safety of citlieis 
Minn —Stale v Dc slc-r, 149 N VV 297. 

127 Minn 282. L R A 1915D 201 
NJ—State V Itlairie, 140 A 600. 507, 
104 N J Daw 225, atlirming State* v 
Rlaime-, 127 A 829, 5 N J Misc 633, 
citing Corpus Juris. 

26. Mo—State v Studebakor, 00 S 
VV 2d 877, 881, 334 Mo 471, citing 
Corpus Juris. 

29 C J p 1155 note 99. 
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resulting in death, or where the statute requires 
that the act which was performed without due cau¬ 
tion and circumspection must be one which might 
produce death, a wanton or reckless act is not re¬ 
quired, It being sufficient that there was a failure to 
take those proper precautions which a person of 
ordinary prudence would have used under the cir¬ 
cumstances 27 

It htis been held that an intcntion.il, willful, or 
wanton violation of a statute or ordinance, de¬ 
signed for the protection of human life or limb, 
which pioximatcly results in death, is culpable neg- 
iigencc,2« but it has also been held that one may 
violate the law without being culiiablv negligent in 
fact 29 

Ncqhqcncc as ufiUnuful act Even where invol¬ 
untary manslaughter is defined as death resulting 
fiom an unlawful act, it includes death lesulting 
from negligence where the negligence contains some 


clement of rash or reckless conduct which approxi¬ 
mates an unlawful act.^o 

b. Applications of Rule 

The rule that a homicide occasioned by negligence 
may constitute manslaughter has been applied to neg¬ 
ligence m connection with firearms, poisons, and other 
dangerous drugs, the operation of railroads and vessels, 
the acts of physicians, nurses, and the like, and in other 
instances 

The rule that a homicide occasioned by culpable 
negligence may constitute mansl<iughler, considered 
supra subdivision a of this section, has been ap¬ 
plied in a great variety of instances, as, for ex- 
am])lc, reckless or cul^iable negligence in riding or 
driving,the negligent construction of a building, 
in cr)nsc(|uence of which it collajiscs and causes 
death,22 or killing another in supposed self-defense 
under a negligent apiirchcnsion of danger,and 
other instances 2i 


27. C.i\ —I‘ri)l)le V I‘i)iiask, 96 l’2d 
7S8 14 I’d G79, oven ul mg: Pro- 

pie V UnrloN r.fi P L’d 978. 11 CmI 
App Jd JOS and Proplo v DTiRgrs, 
nor. P 51, 111 (\\\ App 4J~Ptople 
\ Oiow, IJO P 2d r,86, 4 8 Cal Apj) Jd 
COfi—J’rople V Marconi, 5 P 2d 971 
IIS C\il App 68 {—Proi)]( v Ander¬ 
son. 208 P !21. 58 CaJ App 267 
I’cojih V Seiler, 207 P 290, 57 (^al 
App 195 

P.'i—(V)innionvc ealth v Aurick, 10 A 
2d 920 9 12 J’a 2 82 ic'\(T‘ing 16 A 
2d 4 29 1 12 P,iSui)cr 961 

lit ih --‘spitt \ Culboil, 98 P 2d 919. 
98 ITtcih 205 — Stale v LuiRnian, 91 
P 2d 4 5 7. 97 lU.ih 180 
‘When a peison is doing: «in\l}iiTUT 
dangrcTous in itself, oi has chcir|?p ol 
aiiA tiling danj^fions in its usc', and 
aits Avith TtliK-iue then to without 
Itikmg, thcf'-e pioper pn cautions 
which a pciscMi of oidinaiA jir iidc iic'e 
would ha\« used under the circuin- 
stan(.c‘s and the dc.ith of anothci le- 
sults the rc'from his a< t or neglc c t is 
a rrinnnal ac.! ag:ainst the peusun po 
killed even thouRh his needi^'-« nre 
doc s not amount to a WMnton oi reck¬ 
less disTogfard of human &afol\ or 
life " 

Cal—People v Poc lask. 96 P 2d 788 
791, 14 Cal 2d 679—I’eople v Wil¬ 
son. 226 J* 5. 7. 199 C^al 512- iVo- 
ple V Crossan, 261 P 531, 53 1, 87 
Cal App 5 

Nfv—State v Lewis. 91 P 2d 820, 
824, 59 Nev 262 

“Cantioas’* and “prndent” dlstln- 
grnishod 

In a prosecution for manslaughter, 
an instruction oftered by accused, at¬ 
tempting: to define the words “with¬ 
out due caution and circumspection'' 
as the equivalent of the words “crim¬ 
inal nesltgr‘'ncci,“ and then further de¬ 
fining criminal neg:ligenc.e as the 


want of attention that a prudent man 
ordinarily bestows, was incorrect and 
properly refused, “prudent” differ¬ 
ing: in meaninj^ from “cautious” 

which sugge'-ls the nh a of timiditv 
with its sc‘<ondirv meaning: as ovor- 
piudcnl, feaiful—People v Ander.son, 
208 J* 92 1. 58 Cal App 267 

Without express reference to the 
dang:<tous cliaracler of the act it W'as 
held, in a case In which a darifttrous 
instium« ntalitv w^as involved, that 
rcc kl* ss and wanton disrepaid tor the 
lives of others need not he proved- 
Commonvv cMltli V Peach, 132 NK 951, 
2 19 Mass 575 

28. ^ C—State v Cope, 167 SE 156, 
204 K C 28 

Inadvertent violation 

NeRlii^e'ncc based on inadvertent 
violation of jir c)hibitoi v statute or 
oreliii.inoe accompanied hv reckless¬ 
ness or picrhahle constque nces ol daii- 
g:t rolls nature when tested h\ lule 
of leasoiiahlc prevision amountini^ to 
thoughtless disreg:ard c)t conseriue ru¬ 
es or heedless indifftience to satet> 
and Tights of otheus, if injury or 
death proximatelv ensue, would he 
"culpable ncKlig,tnec ”—Slate v Cope, 
167 S E 156 204 N C 28 

29. Miss —CuLshall v State, 4 So 
Jel 289. 191 Miss 764 

30. J\i—Commonw’^c iith \ Hfig:<-ri, 1 
A 2d 164, 134 Pa Super 62—Com- 
monwealth v Ushka, 198 A 465, 
130 l*a Super 600 

"The wolds ‘unlawful act’ used in 
the statute defining involuntaiv 
maiislaug;htcr, coniiiriae as they did 
at common law moie than an act 
prohibited by positive statute”— 
Minaido v State, 189 NE 548, 550. 
204 Ind 422 

The word “reckleas” imports more- 
than carelessness or neglitence, and 
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denotes "rashly nepligfent” or “utter- 
)v hfu-dle ss” act Commonwealth v 
(Till, 182 A 109, 120 I*a Super 22 

31. low^a—State v Moore, 106 NW 
16 129 Iowa 514 

29 rj ]) 1155 note 10 

32 N Y —People' V' JJuddensu ( k, 9 
\ E 44, 101 N y 487, 57 Am K 766 

Defective plans 

Where* collapse of building m 
c aust d h\^ arcliitc'ct’s negUtt in pn*- 
p.vrin^ iloft(1i\( y)l ms, and cxcuji.mt 
is kilb'd, the aichitect is sublet t to 
indietnunt for manslaughter —State 
\ Inland 20 A 2d 69, 1 26 N 1 L ivv 
414 ajipi'a) dismissed 2{ \ Jd 560, 127 
N 1 J.aw 558 

Iiiability for act of contractor 

An owner, subletting: the entire 
w^ork to incle i)entlent i onti .letor a, is 
not Iialile for the negligence ot anv 
of the 1.liter, hut is answeiabjf onlv 
for his peison.ii negligi'nce while* ac- 
timlly participating: in tlie* vvoik, and 
this lulc applies to a contractor sub- 
eontraLtmg his work, since* l)uildmg 
oixiations are not inherenllv danger¬ 
ous, and supervision b\ the owner 
hovvev'er vigilant, if confined to en¬ 
forcing the terms of building contract 
Ol subcontract, (hies not constitute 
pa t ti( ipat'on such as would render 
the owner li.iMc tor the negligence 
of th« (ontractoi or subcontractor, 
sin li right of supervision being op¬ 
tional, as he owes no duty of active 
vigilance to third parties, w^here the 
work is in charge of an nub'pc'ndent 
contractor—People v CJavdica, 203 N" 
Y S 243. 122 Misc 31. 

33 Ark—Deatheiage v Stale, 108 
S W 2d 904, 194 Ark 613 

29 CJ p 11.55 note 17 

34. II S —Lilly V State of West Vir¬ 
ginia. CCAWVa, 29 F 2d 61. 
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Homicide occasioned by negligence in the opera¬ 
tion of a motor vehicle as manslaughter is consid¬ 
ered in the C.J.S. title Motor Vehicles § 657, also 
42 CJ p 1354 note 40-p 1356 note 48, and 29 C.J 
p 1156 note 18. 

Ftreanns or other deadly zveapons. An uninten¬ 
tional homicide occasioned by the careless handling 
of firearms or other deadly weapons may be man¬ 
slaughter 35 

Poisons, drugs, and inioricatuig liquors The 
act on which a charge of involuntary manslaughter 
IS based may be the careless handling, exposure, 
administering, or use of poison or othei dangerous 
drugs,35 as by furnishing intoxicating liquor dan¬ 
gerous for use as a beverage 

Opcnition of railroads and ^tcam and other Zfcs- 
scls Tile rule that a homicide caused by negligence i 


in doing an act lawful in itself is manslaughter al¬ 
so applies to homicide resulting from negligence in 
the operation or management of railroads,^® street 
1 railroads,3^ steamboats,or other vessels. How- 
* ever, to render one liable he must have been guilty 
of gross or culpable negligence by omission of a 
duty imposed on him pei sondlly,'*" or by disobedi¬ 
ence of rules or other like acts or omissions,^® 
not of more mistake oi error of judgment and 
the death must have been the result of such negli¬ 
gence “^5 

Acts of physicians, muses, and the like. A phy¬ 
sician, surgeon, or other similar practitioner, or a 
person assuming to act as such, whether licensed or 
not, IS guilty of niansLuighter if he iinintentioiicilly 
causes the death of a patient by gross ignorance, 
negligence, or inattention but a mcie mistake 
or ernir of judgment oi a mere want of skill, where 


Sndden applying* of brake on a 

hand car, Iherehv throw in^c a person 
off and killinf? him—White v State, 

4 So 598, 84 Ala 421 

XTse of excessive charges of ezplo- 
lives in hlastuiK operations—People 
V (Uomonlo no NYS 612, 14b App 
Div 100, afPirmed 101 NK 1114, 207 
N y bSJ 

35. Cal—People v Hubbard, 220 P 
.•lir) 61 (^ulApp 27 
Del —StatL V Donovan, 8 A 2d 876. 

1 TeriN 257—State \ Phillips, 187 
A 108. 7 WWllarr 544 
Ky —Bradley v Commonwealth, 111 
S\V2d 414, 271 Ky 25.1—Burchett 
V Commonwealth, 56 S W 2d 571i 
247 Kv 21 

Miss—liobertson v Slate, 121 So 
4 92, 15.1 Mls.«? 770 1 

Mo—Slate V Yates, 256 S AV 809, 
301 Mo 255 

SC—State V Stat^ps, 195 SB 130 
186 SC’ 151—Slate v Di\on, 18b 
SB 5 51 181 SC 1—Stall v Qua k, 
lb7 S B in. ibS SC 76 
29 C T p 115ti nolo 19 
Heckles'^ or ^^^os^l^ laTolfss handlinR: 
of /hi arms nsultiii^r in death as 
f oust nut nip voliiMiarj nianblautjh- 
r t supra t) 44 1 

Intentloxial shooting' 

Whtr< shootiiij; was intentional, in- 
voluntaiy manslauphter ro.sulting’ 
fiom ordiri.uy neKhkcnee, was not iii- 
voB Gd—\ (\)mmonwealth, 148 

5 W 2d 1011, 285 Kv 651 
Shooting- by police ofScer 

An othier who failed to exen ise 
rea.sonahb e.in jn handlin^^ or shoot¬ 
ing' liiearrns, whih making or at-1 
tempting to rnakt arn^st or pi event- | 
Ing c&e.ape, is miiU\ of “involuntnrv , 
manslaughter” whtio uftender was| 
killed, although otlifcr did not iiiten-j 
tionallv fli’e fatal shf)t 
Ky—Siler v Commonwealth, 154 S 
W 2d 946, 280 Ky 830—Hill v Com¬ 


monwealth, 40 S W 2d 261, 2.39 Ky 
646 

Mo—State v Pauly, 267 SW 799 
Shooting over head of another 

Ono w'ho. In att(‘mpting to shoot 
over the head or past the body of 
another with knowledge that use of 
the Weapon in that way was danger¬ 
ous to tlie othei's life, caused his 
dttilh, IS guilty of “involuntaiV man¬ 
slaughter,” although the act w'as sim¬ 
ply a reckles.q one and without de¬ 
sign or purpose or mtfntion to kill — 
State V Donovan, 8 A 2d 876, 1 Terry, 
Del, 257 

Setting* spring g'un 

Generally, person setting trap or 
spiiiig gun solely to jnotei t his prop¬ 
erty IS guilty of at least mansl.augh- 
ter, if homicide resulted therefrom — 
State V Plumko, 149 So 425, 177 Da 
687—20 C J p 11.56 note 19 [d] 

36. Mo —Ttioe v St.ite 8 Mo 561 
29 CJ p 1157 note 20 

37. AVash — Stale v Takano, 162 F 
,35, 94 AVash 119 

29 CJ p 1157 note 21 

38. Ind—State v J>orsey, 20 NK 
777. 118 Ind 107, 10 \ni S It 111 

29 C J p 1167 note 2,3 

39. NJ—State v Young, Sup, 5b 
A 471 

PhillplUTie—U S V Ban.is, 23 I’hll- 
i])pine 434 

40 . N Y —l*eople v VVestt hester 

County, i I’arkCr (»59 

29 CJ p 1157 note 25 

41 . U S —U S v Holmes, C C Ohio, 
104 F 884 

29 CJ p 1157 note 26 

42 . N J —State v Young, Sup, 56 A 
471 

29 CJ p 1157 note 27 

43. NJ—Slate v Young, supra 
29 C J p 1157 note 28. 
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44 . I*a—Commonwealth v Bilder- 
bec k, 2 I’ars Kq Cas 447 

45. N A’^ —I’eople v .Jackson, 110 N 
Y S 807, 125 Aj>p Div 873 

29 CJ p 1158 note 30 

46. Fla—Stale v ITeineg, 197 So 
787, 144 p-’la 272 

Idaho—State v McMahan, 65 P 2d 
156, 162, .57 Idaho 240, quoting Cor¬ 
pus Juris. 

29 C J P 1158 nolo 32 

Under general manslaughter statute 

Fla--n.irnfiton v State, 39 So 421, 
.50 h'la 55 

“Criminal negligence” neeesfoary to 
justify conviction of manslaughter in 
case ol death le.sulting from phvsi- 
cian’fa criiuinal lugligenee in irt'at- 
nient ol < .asc exists where ph\sician, 
or p«Tson assuming to act as suf h, 
exhibitid gross lack of competfncj, 
whi< h in.'iy arise iiom gloss igno- 
rante ul s( it lu t oJ meditint. and of 
tfltt t ol leniedy iinploved or through 
gioss n» gligence in application and 
aeUclit)!! ol remedies, and nia> arise 
from l.iilure to givt pioper instruc¬ 
tions t)r the giving of irnpiopei in¬ 
structions to lilt' patient—State v 
K.arsunky. 81 J’2d 390, 197 Wash 87 
Abortion 

A fatal abortion, to tonstilute man- 
slaughU T must lie n. lawful abortion 
but ont performed without due cau¬ 
tion and circumspection—I’cople v 
Dong, 10 1 P 2d 969. 15 Cal 2d 590. su¬ 
perseding, App, 96 P 2d 354, and 96 
I’2d 1021, and <eiliorari denied Dong 
V I’eople of Stale of Calilornia, 61 
set no. 311 US 698, 86 D Ed 452 
Chiropractor's use of forbidden in¬ 
struments 

That chiropractor, in treating pa¬ 
tient, used instruments not permitted 
by his license, is in itself negligence 
— ^I’eople V Mount, 269 P, 177, 93 Cal 
App 81. 
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there is not gross negligence or ignorance, will not 
render him liable.^'^ The fact that the act is with 
the consent of decedent does not constitute a de¬ 
fense Liability in such cases depends on the ex¬ 
istence of negligence, and the fact that accused act¬ 
ed with the intent and the expectation that the re¬ 
sult would be beneficial will not control,although 
there is some authority to the effect that criminal 
liability will not be imposed for the consequence of 
the Ignorance of accused when he acts with good 
motives and honest intentions These rules also 
.ipply to negligence on the jiart of nurses and at¬ 
tendants m hospitals or asylums and other persons 
occupying like positions 

§ 63. Omission to Perform Duty 

A homicide proximately caused by negligent omis¬ 
sion to perform a legal duty will constitute involuntary 
manslaughter 

A chaige of manslaughter may be predicated on a 
f.iilure to act as well as on an act While the 
willful failure of a person to perform a legal duty, 
w'hereby the death of another w.is caused, is mur¬ 
der, <is considered suiua j:} 20, if the omission was 
not willful, hut wMs the result of gross or culjrahle 
n(gligenc(', it is involuntary manslaughterThe 
omission must h.i\e hocn due to gioss oi cul])ahle 
iRgligencc • ,md must have been the pioxim.ite 
cause of the death ,^5 and the de.ith must ha\e re¬ 
sulted from the lugleet of a jilain legal duty imposed 
by hiw or contiact on ae'cused pel sonally,’’^ although 
It h,is cdso been held that it is not nccessai} that 
th(‘ dut> he s])ctifie-illv imposed by statute Ac¬ 
cused must h.ive had kiuiwdedgc of the facts impos¬ 
ing the duty to act or he must have been giossly 
lugligcnt in iKjt ascertaining the facts 


§ ea 

Neglect of children or other helpless and depend-^ 
ent persons. The rule that it may be manslaughter 
to omit to perform a legal duty has frequently been 
applied in cases of failure on the part of parents 
or others charged with the custody and care of chil¬ 
dren or other helpless and dependent persons to 
provide shelter, food, or medical attendance and in 
other like cases of neglect To render accused 
guilty in such a case, he must have been under a 
legal duty imposed either by law or contract to care 
for deceased, and a mere moral obligation is not 
sufficient It IS also necessary that accused have 
had the means or ability to furnish the shelter, food, 
or other necessaries 

failure to call or render medical aid The fail¬ 
ure to render medical aid where the duty to do so 
1 Kists has been held to be involuntary manslaughter 
if such omissiiiii is due to ordinary negligence 
However, where the failure of a person charged 
with the duty of tirocuring medical attendance to 
jirocure such attendance is due to a conscientious 
disbelief in the efficac> thereof and not from any 
criminal indifference to the needs of the person, it 
has been held that it is not ciiminal negligence and 
cannot constitute a basis for a conviction of man¬ 
slaughter,®'^ although such conscientious belief will 
not preclude coiiMction of involuntary manslaugh¬ 
ter, w'here a statute in effect so provides, such as a 
statute ])roviding that any f.ither who has will¬ 
fully neglected to maintain his wife or children, 
such wife or children being destitute, shall be guilty 
of manslaughtei 

Othif applications of rule The rule that it is 
manslaughter to cause death h} a grossly negligent 
omission to iierform a Ugal dut> has been applied 


47 Idaho—Sinic v Mf Mnhan G,'') T 
Jd 156, Ibl’ 'i7 Idaho 1M(I, quoting 

Corpus Jung. 

W.ish—'State V Knisunkv, 84 P lid 
391), 197 Wash 87 
29 ('J p IP,8 note U 

48. AVasli—State v (lile, S.") P 417, 
8 AVash 12 
29 C ] p 11.58 note 34 

49 AVa^h—SlaLt \ Karsunky, 81 P 
2d .390, 197 A\^^vsh 87 

29 C J p 115s note 35 

50 Iowa —State v Schulz, S N W 
4b9. 55 Iowa 6J8, 39 Am R 187 

Mo^-Ilice V Statt, 8 Mo 561 

51. l)el —State v Rrown, 36 A 458. 

16 Del 380 
29 CJ p 1158 note 37 

Sa. Del—State v Henton, 187 A 
609, 616. 8 AVAVIIari 1. citing 

Corpus Juris. 

40 C J S -59 


OKI —Dark v State, 224 P 738. 741, 
27 okl Or 11 citing Corpus Juris. 
29 CJ p 1158 note 39 
53 US—II S V Knowles, D T Ual . 

2b k' (\ib No J 5.510. 4 Saw v 517 
29 C J p 115S not! 11 
64. N i —Stale v Young, Sup , 56 A 
471 

29 C J p 1158 n(»te 42 
55. AVash—State v Ilamser, 136 P 
2d 1013 

56 Del - State V Renton, 187 A 600. 
616, S A\ AV Harr 1, citing Corpus 
Juris 

29 C J p J158 note 43 

57. Statute as not precluding other 
duties 

Statutorv provisions imposing du¬ 
ties to take certain pretaulions ( on- 
cerning work (“an led on at a place 
and undci conditions manifestly dan¬ 
gerous do not preclude the duty of 
ob.serving other precautions not cov- 

929 


ered hv statuli-Ulark v State, 224 

P 7.38, 27 Okl Cr 11 

58. Me—State v Smith, 65 Me 257 

59. J’a—Pommonwi tilth \ McTague, 
171 A 406 112 Pa Super 471 

29 (’.1 p 1159 note 51 

60 Mnh—T’tople \ Reardslev, 113 
N W 1128 150 Mnh 20b, 121 Am 
SR 617, 13 DK\,NS, 1020, 13 
Ann Pas 39 

29 (’ J p 1159 not( s 52, 53 

61. Vt -St.Ue V Noakes, 40 A 249, 
70 Vt 247 

62 K\ —King V Commonwealth, 148 
SA\ 2d 1044, 285 K\ 654 

63 Me —State v Sanlord, 59 A 697, 
99 Me 441 

29 C J p 1160 note 58 

64. Pa —Commonwealth v Breth, 44 
Pa.Co. 66. 
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to neglect in other instances, as, for example, in the management or operation of railroads,®® 
neglect on the part of persons employed or engaged steamboats, or other vessels.®*^ 

D DEGREES OF MANSLAUGHTER 


§ 64. In General 

Statutes dividing manslaughter into degrees vary 
widely, the effect of some being merely to divide com¬ 
mon-law manslaughter into degrees 

In a number of states, manslaughter, like mur¬ 
der, considered supra §§ 29-36, has been divided by 
statute into two or more degrees, according to the 
circumstances under which it was committed, the 
statutes varying wudely in the difTerent states, as 
fully considered infra §§ 65-67 The effect of some 
such statutes has been merely to divide that which 
was manslaughter at common law into degrees 
Thus, under some statutes, what would be volun¬ 
tary manslaughter at common law is manslaughter 
in the first degree, and what would be involuntary 
manslaughter at common law is manslaughter in the 
second degi ec A statute doing aw'ay with the de¬ 
grees of manslaughter has no application to offenses 
committed before it took effect 


§ 65. First Degree 

What constitutes manslaughter In the first degree de¬ 
pends on the statutory definition. 

Under a statute making manslaughter by volun¬ 
tarily depriving a human being of life manslaughter 
in the first degree, the offense consists of the un¬ 
lawful killing of another without malice either ex¬ 
press or implied The offense is committed where 
there was cither a positive intention to kill,'^^ or an 
act of violence from which ordinarily, in the usual 
course of events, death or great bodily harm might 
result,'^or an act of wanton negligence If the 
act amounting to manslaughter was voluntarily com¬ 
mitted, the statute, without regard to the circum¬ 
stances of provocation, fixes the grade of the of¬ 
fense and makes it manslaughter in the first de¬ 
gree thus, if one intentionally did an act cal¬ 
culated to take life, and death was unintentionally 
produced, the homicide is manslaughter in the first 
degree 


05. Pa—Commonwealth v Rhoads. 
20 PaDlst 149 

Operation of places of public enter¬ 
tainment 

Fa—(''ommonwealth v Rhoads, supra 
29 CJ p 1159 note 19 
ea Ind —State v J:)orsey, 20 N E 
777, 118 Ind 167, 10 Am S R 111 
29 C J p 1159 note 46 
67. IJ S — IJ S V Knowles, D C Cal , 

26 FCas No 15,540 4 Sawy 517 
29 C J p 1159 note 47 

68 N II —State v Clreenleaf, 54 A 
98. 71 N H 606 | 

69. Ala—Duncan v State, 6 So 2d 
450, .10 AlaApp 356, certiorari do¬ 
med 6 So 2d 454, 242 Ala 329— 
Sawyir v State, 103 So 309. 20 
Ala App 504 

29 CJ p 1160 note 76 

70. Fla - R«*ynoldR v State, 14 So 
723, 33 Fla 30L 

AgTffravated manslaufiThter 

Thi'ic IS no such crime as agpra- 
vatod inansldUKhtc r in Florida — Noi- 
rm V Stall, 145 So 761, 108 Fla 191 

71. Ala —Pratt v State. 171 So .993. 

27 Ala App 901—Savage v State, 

100 So 919 150 AlaApp 97 

29 CJ p 1161 note 81 

ICalice in not essential ingredient 
to manslaugliti r m the tlrst degree 
—Hill V Slate. It,6 So 60, 27 Ala 
App 65, certiorari denied 166 So 64, 
231 Ala 539 

person entering combat, intending 
ordinary battery, without weapon, if 


death ensues, and acts wore unlaw¬ 
ful, is guilty of manslaughter in the 
first degree—Diamond v State, 129 
So 55, 210 Ala 674 

72. Ala—Bainett v State, 171 So 
293, 27 Ala App 277, certiorari de¬ 
nied 171 So 296, 299 Ala 182— 
Re>nolds v State, 194 So 815, 24 
Ala App 249, certiorari denied 1.94 
So 817, 223 Ala 130 

29 C J p 1161 note 79 

73. Ala —Reynolds v State, supra— 
Childs V State 109 So 660, 21 Ala 
App 628 

29 C J p 1161 note 79 

TTnlawfnl force 

An actual intent to take life Is 
not essential ol "manslaughter in 
tlr.st degree." and voluntary sotting 
in motion or application of unlawful 
force, whereby death ensued, sulllc es 
to supply legal ehnient of evil in¬ 
tent, however free the action may 
have been from actual purpose to kill 
—Smith V State, 11 So 2d 471, 243 
Ala 254—Thomas v State, AlaApp, 
9 So 2d 150 

74. Ala—Willis V State, 197 So 62, 
29 Ala App 365, certiorari denied 
197 So 67, 240 Ala 62 

Simple negllgeuce is not sufficient 
to sustain a charge of manslaughter 
in the flist degree—Willis v State, 
supra 

What oouBtitutes wanton neglieronoe 

(1) To constitute "wanton negli¬ 
gence,” BO that homicide resulting 
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therefrom is first degree manslaugh¬ 
ter, there must be a design, purpose 
or intent to do wrong, or reckless in¬ 
difference to or disregard of, the 
natural or proh.-ibk const*qut‘nces of 
the act done —Willis v State, supra 
—Barnett v Stale, 171 So 293, 27 
Ala App 277, certiorari denied 171 
So 296, 233 Ala 182 

(2) Act which would constitute 
wanton negligence must he done with 
consciousness that mjuiv will prob¬ 
ably result, and such knowledge can¬ 
not be implied mertly from knowl¬ 
edge of dangerous situation—Harnett 
V State, supra 

75. Ala—Oliver V State, 17 Ala 587 
DeceaBod firing first shot 

Evidence that deceased cursed ac¬ 
cused, drew pistol, and fired at ac¬ 
cused, before acc'used fired if be¬ 
lieved, would authorize conviction 
for manslaughter in the first degree 
—Roberson v State, 117 So 412, 217 
Ala 696 

76. Ala—Thayer v State, 36 So 

406, 138 Ala 39 

29 C J p 1161 note 80 
TJbb of deadly weapon 

(1) Where the blow which pro¬ 
duced death was with a deadly weap¬ 
on intentionally aimed at the person 
slain, the homicide, if not excusa¬ 
ble, constitutes at least manslaugh¬ 
ter in the first degree —Smith v. 
State, 11 So 2d 471, 243 Ala 264— 
Thomas v State, Ala App, 9 So 2d 
160—Lovelady v. State, 136 So 871. 
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Absence of design to effect death. Under some 
statutes to that effect, it is manslaughter in the first 
degree where a killing was without design to effect 
death and was caused by the act, procurement, or 
culpable negligence of another, while such other 
was engaged in the perpetration or attempt to per¬ 
petrate a crime not amounting to a felony in cases 
where such killing would have been murder at com¬ 
mon law The crime or misdemeanor, to bring 
the offense within this statute, need not necessarily 
have been independent of and separate from the 
killing,'^® although the contrary view has been taken 
in some jurisdictions that the commission of the 
misdemeanor which accused was perpetrating or at¬ 
tempting to perpetrate must have been one which 
IS not a part or an ingredient of the offense 
charged,*^® and under this view, accused must have 
been engaged in the commission of some offense 
other than violence on the person killed Where 
the killing was intentional, it cannot be manslaugh¬ 
ter under this provision 

Under various provisions to that effect, man¬ 
slaughter in the first degree has been held to include 
homicide without a design to effect death, where it 
has been committed by a person who had been en¬ 
gaged in committing or attempting to commit a mis 
demeanor affecting the person or property either of 


§ 66 

the person killed or of another, qj. -wTho had been 
engaged in the commission of any offense,or who 
had been bearing a deadly weapon either open or 
concealed,®^ or by a person in the heat of passion 
by means of a dangerous weapon or in a cruel or 
unusual manner.®® 

Statutes expressly relating to abortion Under 
some statutes specifically so providing, the killing of 
an unborn quick child,®® or the killing of the child 
or mother in an attempted abortion,®*^ is, except 
where necessary to preserve the life of the mother, 
manslaughter in the first degree To constitute a 
defense under such a statute, it is not necessary that 
the danger of death to the mother be immediate.®® 

§ 66. Second Degree 

What constitutes manslaughter In the second degree 
depends on the statutory definition. 

Under a statute making manslaughter by volun¬ 
tarily depriving a human being of life manslaugh¬ 
ter in the first degree, and manslaughter committed 
under any other circumstances manslaughter in the 
second degree, manslaughter in the second degree, 
commonly called “involuntary manslaughter,^'®® is 
committed where there is an unlawful killing with¬ 
out malice or intent to kill,®^ resulting from an un¬ 
lawful dct,®i or, according to the judicial decisions 


24 Ala App 502—Rice v State, 101 
So 82, 20 Ala App 102 
29 r J p 1161 note 80 fa] 

(2) Fatal shooting: into automobile 
refusing: to stop could not be less 
than manslaughter in first decree, 
where officer was without warrant 
and did not make himself known — 
Jaikaon v State, 114 So 68, 22 Ala 
App in'! teitioTari denied 111 So 
69, 216 Ala 564 

77. Wis-Maxon v State, 187 NW 
752, 177 Wis 319. 21 A L R US4 

29 CJ p 1161 note 83 

78. Kan—Stale v Hassnett, 102 P 
161, SO Kan 392 

29 CJ p llbl note 81 

79. Mo—Slate V Downs, 3 SW 
219, 91 Mo 19 

80. Mo — State v Downs, supra— 
Stale V Sloan, 4 7 Mo 604 

81. Wi,s—Anderson v State, 114 N 
W 112, 13 5 Wis 601 

29 CJ p 1101 note 87 

82. NY —People v Koerber, 155 N 

15 79 244 N Y 147 

29 C J. p 1161 note 88 
Construction of statute 

Under btatute whereby one causing: 
death of another while engaged in 
commission of misdemeanor “affect¬ 
ing the person or pioperty, either of 
the person killed, or of another," is 
guilty of manslaughter in the first 
degree, quoted words must be given 


reasonable meaning and one in har¬ 
mony with othei provisions of I*enal 
Daw—People v Grieco, 193 NE 634, 
266 NY 48, reversing 270 NYS 
1020 241 AppDiv 790, motion denied 
191 NE 292, 265 NY 505 
i;iability for nuisance 

To sustain an indictment for man¬ 
slaughter from the collapse of a 
building under construt lion, on the 
theory that the building constituted 
a nuis.ince, which m made a misde- 
meanoi by statute, it must be showm 
that defendants intended that it 
should be ionstru(ted in a manner 
which proved to be improper, that 
they knew or ought to have known 
that such manner ot construction 
was improper, and that such improp¬ 
er construction caused the injury — 
People* V Gaydica, 203 N Y S 243, 122 
Misc 31 

Intention to kill unnecessary 

Okl Hodges v State, 85 P 2d 443, 
65 Okl Or 277, modified on other 
grounds 92 P 2d 590, 66 Okl Cr 422 

83. NH—State v Rheaume, 116 A 
768, 80 N H 319 

84. NH—State v Rheaume, supra 

85. Minn—Slate v Towers, 118 N 
W 361, 106 Minn 105 

29 CJ p 1161 note 90 

80. N Y —Evans v People, 49 NY 
86 

29 CJ. p 1162 nolo 92. 
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Unborn child as subject of homicide 
generally see supra g 2 

87. Kan—State v Harris, 136 P 
264. 90 Kan 807, 49 L. R A ,N S , 
580 

29 CJ p 1162 note 93 

88 . Minn—State v Hatch, 164 N W 
1017. 138 Minn 317 

89. Ala—Duncan v State, 6 So 2d 
450, 30 Ala App 356, certiorari de¬ 
nied 6 So 2d 451, 212 \la 529—Saw¬ 
yer V State, 103 So 309, 20 Via App 
504 

9a Ala—Crump v State, 191 So 475, 
2*) Ala App 22 certiorari denied 191 
So 4 78 2 58 Ala 4 39—Jeffries v 

State, 126 So 177, 23 Ala App 401 
Malice and specific intent to kill 
are not essential—Jones v State, 109 
So 189, 21 Ala App 234—McClanahan 
V State, 103 So 717, 20 Ala App 553— 
Sawyer v State, 103 So 309, 20 Ala 
App 504—Estes v State, 93 So 217, 
18 Ala App 60b 

Without intent to kill or Infilct fatal 
injury 

Ala—Jones v State, 109 So 189, 21 
Ala App 234 

91. Ala—Crump V. State 191 So '475, 
29 Ala App 22, certiorari denied 
191 So 478. 238 Ala 439—Romho- 
kas V State, 170 So 780, 27 Ala 
App 227, certiorari denied 170 So 
782, 233 Ala. 214—Karasek v State, 
168 So 454, 27 Ala.App. 180—Bag- 
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on the subject, which comes to the same thing, 
from a lawful act performed in an unlawful man- 
ner.®3 The offense is also committed where death 
resulted from a wrongful blow intentionally given, 
but without malice or intent to kill Negligence 
IS not necessarily a constituent element of man¬ 
slaughter in the second degree The triviality of 
the act being performed or of the degree of dere¬ 
liction in the manner of performance have been held 
to be immaterial 


Under various provisions to that effect, man¬ 
slaughter in the second degree has been held to in¬ 
clude a homicide where it was committed without a 
design to effect death, in a heat of jiassion, and in a 
cruel or unusual manner or where it was caused 
while committing or attempting to commit a tres¬ 
pass or other invasion of a private right, either of 
the person killed or of another, not amounting to a 
crime or where it was committed by any act, pro¬ 
curement, or culpable negligence not constituting 
murder or manslaughter in the first degree,®® or in 


well V stale, 117 So *106, -2 Ala 
App 567—Hanimell v State, 111 
So 191, 21 Ala App 633—Jones v 
State, 109 So 1S9 21 Ala App 234 
—Sawver v StMte, 10^ So 309, 20 
Ala App .'iOl --Pippin v State 97 
So 615, 19 Ala App 3X4—Estes v 
State 9i So 217, IX Aid App 606— 
Ander'^on v Statf 93 So 68, 18 
Ala App t20 

29 CJ p 1162 note 06 [a] 

92. Ala—Crump v State' 101 So 

475, 29 Ala App 22 ocrliordn de¬ 
nied 101 So 47X. 238 Ala 430-- 

Kaias(‘k V State 168 So 454, 27 
Ala App 180 

93. Ala—Crump v State, 191 So 

475 20 Ma App 22, certioraji de¬ 

nied 101 So 478, 238 Ala 430— 
Karast k v State, 168 So 151, 27 
Ala \pp ISO—Pippin V State, 97 
So 615, 10 Ala App 384—Est« s v 
State, 03 So 217 18 Ala \pp 606 

Grossly negrllereiLt or Improper man- 
ner 

Ala—Tones v State, 109 So 180, 21 
Ala App 234 

94. Ala—(lore v State 114 So 701, 
22 Ala \pp 136, < (rtiordn denied 
Ex parte State ex lel Atto^nc^ 
(Jeneral, 114 So 701, 217 Ala 68- 
Snwver V State, 103 So 300, 20 
Ala App 504 

Contributing' cause 

If blow stiiiek by afeused was a 
v^ontiibuting oause of defod<*nl’s 
death and there was a tondenry in 
the evidtnce to establish that it was 
pel petrated wioriKfullj t»ut without 
malKe or mttntion to kill u( eused 
(.ould be loinuled of manslaughter 
in the second cb gre e—T^untan v 
State, 6 So 2d 450, 30 Ala App 356, 
certiorari denied 6 So 2d 154, 242 Ala 
329 

Deadly weapon 

Where the blow which produced 
dt'ath was with a deadiv w<apon in- 
tentlonalU aimed at person shkin 
the htmiit ide is gn alei than “man¬ 
slaughter in second degree Smith 
V State, 11 So 2d 171 211 Ala 254— 

Thomas v State, Ala \pp 9 So 2d 
150 

95. Ala —Benjamin v State, 25 So 
917, 121 Ala 26 

Xt is Immaterial that accused did 


not actually know that his act would 
result in a homicide, or that aftn 
the a( t was done or while In prog- 
r(‘ss a< < used used ordinary care to 
prevent the taking of human lift — 
Pastes V State. 93 So 217, 18 Ala App 
606 

Accident 

In homicide prosecution, refusal of 
instruction to acquit, if death was 
result of mere accident was proper 
as such death might he manslaughter 
in scctmd degree—Jones v State, 100 
So 189, 21 Ala App 234 

96. Ala—Crump v State 101 So 
475, 29 Ala App 22 (ertiorari de¬ 
nied 101 So 478. 238 Ala 430— 
Karasek v State, 16S So 154, 27 
Ala \pp 180 

97. Mo—State v Canton, 222 SW 
448 

20 CJ p 1162 note 08 

Intentional killing* cannot he man¬ 
slaughter under this piovision — 
State V Edwards, 70 Mo 480 
“Heat of passion” 

The* w'ends heat of passion,’* as 
usc*d in slaintc* d<*flnmg manslaugh¬ 
ter in the second degree mean anv 
intense and vehement emotional ex- 
cltemc'nl of the kind promfrting to 
\lolent and aggressive action, as 
rage anger hatred furious resent¬ 
ment, or tc'rroT —State v liinville, 79 
V 2d X60, 148 Kan 142 

98. NT Y—opU V Koerher, 155 N 
E 79, 211 N Y 117 

20 CJ p 1162 note 1 
9J. NY—peojdc* v Gaydn a. 203 N 
YS 243, 122 Misc 31 
29 ('’J pllb2 note 2 
What constitutes culpable neglig’ence 

(1) Culpable negligence is the 
omission to do hoinc thing which a 
K'asonahle and prudent per^con would 
do, or the doing of something which 
sii< ii a {Hison would riot do undei the 
circumstances surrounding the par¬ 
ticular case*—Wilson v State, 105 P 
2d 780, 70 Okl Cr 262—Freeman v 
State, 10] ]»2d 653, 69 Okl Cr 164— 
Philhv V State^ 76 P 2d 412, 64 Okl 
Cr 1—Nail V State, 242 P 270, 33 
Okl Cr 100 

(2) It is something more than the 
slight negligence necessary to sup¬ 
port a civil action for damages. 
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NY—People v. Angelo, 221 NTS 

47, 219 App Div 646, reversing 214 

NYS 490, 126 Misc 448, and af¬ 
firmed 159 NE 394, 246 NY 451 
Okl —Freeman v State, supra 

(3) The test of “culpability” is 
whethei acts charged as criminal 
show a degree of carelessness 
amounting to a culpable disregard of 
rights and safc'ty of others, and 
w'hother such acts caused the death 
of deceased —Wilson v State, 105 I’ 
2d 789, 70 Okl Cr 262 

(4) It has also been hc'ld that cul¬ 
pable negligence lequires conduct 
from which jur\ m(l^ reasonably in¬ 
fer mens rea, and that to constitute 
“(ulpalde negligence” jury must find 
that accused inttntionalTv did or 
omitted something that hf should 
not have done or omitted and con- 
sciouslv lealizc'd that his conduct 
would in all prohahilitv produce the 
result actually pioduced—State v 
Bates, 271 NW 765 65 SD 105 

(5) Culpable negligence as basis of 
involuntary manslaughter generally 
sec suiira ^ 62 

Negligent act constituting misde¬ 
meanor 

Th.ct a negligc'nt act, if a misde¬ 
meanor, m.iv re ndcT (,)iu' guilty of 
manslaughter in Hist degree if death 
risultc'd thcrelroni docs not prevent 
It from being the hasi*^ of prosecu¬ 
tion for marislaughtf I in the s>econd 
degree -Stale v I nevan, 206 NW 
927, 49 S I) 192 

Intent to kill is not an element 

Okl -Wilson V State, 105 P 2d 789, 

70 Okl Cl 262 

Exercise of Judgment bv a con- 
trac tor ns to the pioper method of 
constructing a building, w^hith c‘ol- 
lajised, was held not a proper basis 
for an indictmcmt for manslaugti Lct, 
even against the' coritiactor who ex¬ 
ercised the Judgrnc'nt—I\oi)le v 
Gaydica 203 N Y S 243, 122 Misc 31 

Selection of contractor 

Even If It Is the duty cf an em¬ 
ployer to feelect a competent contrac¬ 
tor to construct a building, a viola¬ 
tion thereof is not shown by proving 
that the party selected has not been 
m business for any great length of 
lime, and that a catastrophe has re- 
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the heat of passion but not by a dangerous weapon I heat of passion and without design to effect death. 


or by the use of means either cruel or unusual or 
where it has been unnecessarily committed while re¬ 
sisting an attempt by deceased to commit any fel¬ 
ony, or to do any other unlawful act, or after such 
attempt has failed.^ Under a statute so providing, 
a person who, by negligence or misconduct in a 
business in which he is engaged or in the use of 
any machinery or property intrusted to his care, oc¬ 
casioned the death of a human being, is guilty of 
manslaughter in the second degree ^ 

Statutes expressly relating to abortion Under 
some statutes it is manslaughter in the second de¬ 
gree to cause the death of a wTjman or a quick child 
of which she may be pregnant in an altcm])t to pro¬ 
duce an unnecessary abortion ^ 

Homicide resulting from spring gun Under a 
statute specifically so providing, where death re¬ 
sulted from the placing of a spring gun, it is man¬ 
slaughter in the second degree ^ 

§ 67. Third and Lesser Degrees 

Wtiat constitutes manslaughter in the third and les¬ 
ser degrees depends on the statutes 

Under statutes to that effect, a homicide commit¬ 
ted in thi* absence of justification oi excuse in the 


and by a dangerous weapon, is manslaughter in the 
third degree ® To come within this provision of the 
statutes, the killing must not have been intentional 
or with a design to effect death and must have 
been in the heat of passion * Under other statutes 
It IS manslaughter in the third degree where the 
homicide was involuntarily commuted by the act 
or culpable negligence of another while engaged in 
committing or attempting a trespass or other injury 
to private rights or property ^ 

fourth degree Under a statute so providing, it 
IS manslaughter in the fourth degree, which is a 
fclony,^^ where the killing was involuntary, in the 
heat of passion, in cases other than such as are jus'’- 
tifiablc or excusable Such a statute applies only 

to a killing which was unintentional, and in the 

heat of ])assion,^3 and the involuntary killing must 
have been without a cruel or unusual weapon, and 
without any cruel or unusual means Under oth¬ 
er provisions, to that effect, manslaughter in the 
fourth degree iiicludts every other killing of a hu¬ 
man being by the act, iirocurcment, or culpable neg¬ 
ligence of aiiothtr which would be manslaughter at 
common law .iiul which is not justifiable or excusa¬ 
ble or clsewheie declared to be manslaughter in 
some other degree Such a provision is held to 


suited in thi* oourw" of the work that 
he' has undertaken—People v CJavdi- 
ca, supra 

1 . NY — I'eoplr v ShHrke^ , 81 NY 
S 78(», 87 App Div r)']2 affirmed 70 
N E 1104, 178 N Y r)84 

2. \Vi*^ — OVilig^ V Stale 7r» N W 
or.0, 100 wis .101 

20 (” T p 1162 not e 4 
Offense not limited to voluntary hom¬ 
icide 

Kan—State v eiordon, loi 1’Jd 888, 
im Kan 932 

3. N\ IVorilc' V Smith, lO.") NY 
S 1082, :»6 Mme 1. 

4. Wis—Foster V Stat€, 196 NW 

213 182 Wis 298 

29 I’J p 1163 nolo 7. 

Unbnrn thild as subject of homicide 
generally see supra { 2. 

Tetus not yet guick 

(1) If mothers death resulted 
from ille*fal abortion, olfense is mnn- 
slauftliter in second degiee ie^,a]d- 
lesv. of whether fetus has quickeritd 
—State V Walters, 225 N W 167, 
199 Wis 68 

<2) There can be no prosei ution 
for the death of the child unless it 
has quickened—State v Walters, su¬ 
pra—Fostei V State, 196 N W 23.1. 
231. 182 Wus 298 

(3) Tht reason for the rule is that 
"if pregnancy has not advanced feuf- 
ilciently so that there ia a living 


thild -that is, a quick child—thin 
felonious destruction of the fetus 
constitutes a < nminal mistarriage 
onlN ’—Foster v Slate, supra 
5 Wis—Schmidt V State, 149 NW 
3cS8 l.'iS Wis 15, AnnCasl’IlBE 
107 

0. Mo—.State v Eane, 59 SW 965, 
158 Mo 572 
J9 i” I p 1161 note 8 
7 Mo— State V Miller, 175 SW 
1 87 26 1 Mo 395 
29 C I p llbJ n«>to 9 

8. \Vis--Failone v State, 136 NW 
1.5 1 150 AVis 38 

29 O I p 1163 note tO 
Seat of passion, provocation 

(1) To constitule heat of pa.ssion 
there must bt “such mental disturb¬ 
ance ciused bv a rea.sonable, ade¬ 
quate provocation as would ordinal- 
ih so overcome and dominate or sus¬ 
pend the exercise of the judgment 
of an ordinary man as to rendei his 
mind foT the time iiejng deaf to the 
voice of Ttason make him incapable 
of toiming and executing that dis¬ 
tinct intent to take human life es¬ 
sential to murder in the first degree, 
and to cause him, uncontrollably, to 
ti< t from the impelling force of the* 
disturbing cause, rather than from 
any real wickedness of heart or 
cruelty or rerklessness of disposi¬ 
tion "—Devroy v State, 1 N W 2d 
875, 877, 239 Wis 466—Balthazor v 
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Jin NW 776, 780, 207 Wis 
172—lohnson v State, 108 NW 55, 
60. 129 Wis 146, 5 L R A .N S , 809, 9 
\nnrns 923 

(2) it has been held that mere 
words mav be suniciont provocation 
-—W ilson V l^eople, 1 Park Cr ,N Y 
619 

9. Kan—State v Nash, 64 P 1025, 
61 Kan 879 

10. Even though sentenced to coun¬ 
ty jail 

Kan—State ^ liowser 129 P 2d 268, 
Kan 72 J 

11 Kan—State v Knoll, 77 P 580. 

69 Kan 767 
29 C J p 116.1 note 12 
18. Wis—Johnson v State 108 N 
W 5.") 129 Wis 146, 5 KRA,NS, 

809, 9 Ann Lias 923 
29 CJ p 1164 note 14 

13. Mo—State v Hostetler, 222 S 
W 7.30 

Wis—Peiugi v Slate, 80 NW 593, 
JOl Wis 230, 76 Am S R 865 

14. Kan —.State v Bloom 136 P 951, 
91 Ka n 156 

29 r J p 1161 note 15 

15. Kan—State v Schwenk, 167 P 
74 1 101 Kan 408 

39 CJ p 1164 note 16 
Common law at date of statute 
To constitule manslaughter, fourth 
degree, offense must have constituted 
manslaughter at common law when 
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comprehend that which was voluntary manslaughter 
at ccjmmon law,l® as, for example, a killing m a 
siuMen heat of passion aroused by adequate provo- 
c«'i‘1011,17 or the unintentional killing of a person 
ibioiigh the negligent handling of a firearm in a 
\\/<\y indicating reckless disregard of human life i® 
It c^lso includes that which was involuntary man- 
slanghtci at common law, such as death which re¬ 
sulted from conduct which was made unlawful by a 
statute enacted for the express purpose of protect- 
ijig life and limb 


While It has been held that culpable negligence 
within the meaning of this provision of the statutes 
does not require the existence of gross negligence 
m the sense of a willful intent to injure or such a 
reckless disregard of the rights of others or the 
consequences as the law deems equivalent to an in¬ 
tent to injure,20 there is also authority to the con- 
trary.2i Moreover, under a statute making the un¬ 
justifiable killing of another resulting from gross 
negligence manslaughter in the fourth degree, the 
negligence required is gross negligence and not mere 
want of ordinary care.22 


IV. ATTEMPTS, SOLICITATIONS, AND THBEATS 


§ 68. Attempts 

a Ill general 
b Elements of attempt 

a. In General 

Except as the rule is modified by statute, o^nerally 
an attempt to commit murder is a misdemeanor 

In accordance with the common-law doctrine with 
icspect to attempts generally, considered in Crim- 
ind Law § 74, an attempt to commit murder is a 
nusdemcanor at common law ,23 however, by stat¬ 
ute 111 some jurisdictions, such an attenijit is raised 
to the gn‘(le of felony 24 A general attempt stat¬ 
ute is a]»i)licable to an attempt to commit murder,25 


unless a specific statute is controlling 26 

b. Elements of Attempt 

An attempt to commit murder consists of a specific 
intent to kill accompanied by a sufficient overt act tend¬ 
ing to effectuate such intent, and there must be at least 
an apparent ability to commit the crime. 

To constitute an attempt to murder, there must be 
a specific intent to kill27 and some overt act in part 
execution of the intent to commit the crime 2® The 
attempt must have been made with such intent or 
under such circumstances that, if consummated, the 
homicide would have been murder, or murder of the 
particular degree charged to have been attempted 29 
The existence of the intent may be inferred from 


sialult* Mrsl appeared in state’s crim- 
nrU law—Statf v Cluster, 282 P 
107:, 120 i:an .{M, 67 ALU 909 
16. iuo—Stale V Wilson, 147 SW 

9\ 2ij Mo 481 
?‘ ' I p J164 note 17 

I*?. A.o—Slat^> V Connor, 252 SW 

71 > 

lM 1 ) nei note 18 

18. ]Mo Stall \ (Jrote, 19 S W 03, 

loo Mo :nr. 

•2 t pilot note 10 

19. Kan—St.ite v e’uster, J82 P 

Ki?]. J J I K 111 07 A L U 909 

20 1 to -Mill \ Homer, ISO SW 

87-1, j"0 rio JOO 

21 *‘Reckless ccnduct” 

To t I' u It jnansJau^hler at 
couifio'i law wlnn death resulted 
from 11 -A^li^cnt unidiKt in doing- l.iw- 
fiil ai (OMdiKi must iiave iieen 
ihat is, tin (ondut t must 
evinie di'^iegard of cimsequences un¬ 
der e’leuinstam o- involving danger 
to I'fe 01 saftt\ —Mate v Custer, 
P 1071, 1J9 Kan 181, 67 ALK 

9U0 

22. Xu Wisconsin 

( ) The lule stated in the text pre- 
\ --Stale Whatlij, 245 NW 

9 :, 21 » NVis 157, 9a A I. H 74 9 

(_) "Gio^s negligent!, hm used In 
statute iffjuirJng gloss lugligeme in 


order to convict one of manslaughter 
In fourth degree, is not mere inad- 
vei tence in any degree, and. In order 
for “gross negligenie" to exist, there 
must he present either willful intent 
to injure or that wanton and reck¬ 
less disregard of rights of others 
and I orisequences ot act to the actor 
as well as to others whii h the law 
dec*ms pquiv^alent to an intent to in¬ 
jure—Hu-^said V State, J88 N V\’ 
187, Jll Wis 11 

(.3) Prior to the arnendmenl of the 
statute bv the substitution of the 
word “gross” foi the woid 'Tulpa- 
ble.” it was held that the existence 
ill gross n<‘gligence was not required 
—Nlecuk V State. 189 NW 147, 178 
Wis 94 

29 CJ p 1165 note 20 (aj 

23. Mi'.s—Saunders \ State, 114 So 
747. 118 Miss b8,’i 

30 ('' I P 12 note 2 

24. IT S — u S ex rel lU Stefano V. 
Mooie DCVY 10 F 2d 308, af- 
flinied. Cl" A, 16 F 2d 310, certio¬ 
rari denied L S ex rel DJ Sltlano 
V Pulver 51 StT 364, 283 US 
830. 75 L Ed 14 13 

Miss —Saunders v State, 114 So 747, 
148 Mis^ 085 
30 CJ p 12 note 4 


Moore, DONY, 46 F2d 308, af¬ 
firmed, CCA, 46 F 2d 310, certio¬ 
rari denied U S ex rel Di Stefano 
V Pulver, 51 S Ct '364, 283 IT S 
830, 75 LEd 1143 

26 Okl—Minter v State, Cr , 129 P 
2d 210 

27. Cal —People v Snyder. 104 P 2d 

639, 15 Cal 2d 700, juior opinion, 
App. 96 P Jd 980—People v Mil¬ 
ler, 42 I'2d 108, 2 Cal 2d 527 98 

A L R 913 

Mo—Slate v Lourie. I 2 S W 2d 43— 
Slate V Davis, 6 S W 2d 609, 319 
Mo 1222 

Va—Merritt v Commonwealth, 180 
SE 395, 164 Va 653 

30 CJ p 13 note 0 

Elements of attempts generally see 
Criminal Law {} 7.5 

28. Cal—People v Miller, 42 P 2d 
308, 2 Cal 2d 308 

Mo—State v JiOinie, 12 S W 2d 43— 
State v Davis, 6 S W 2d 609, 319 
Mo 1222 

Va—Lee v Commonwealth, 131 SB 
212, 144 Va 591 

30 CJ p 13 note 10 

29. Miss—Norwood v State, 183 So 
521, 182 Misj, 898 

Va—Lee v Commonwealth, 131 SE 
212, 14*4 Va 594 
30 CJ P 13 note 7. 


25. U S —U S ex rel. Di Stefano v. 
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the surrounding circumstances,^^ as from the delib¬ 
erate and intentional use of a deadly weapon in the 
absence of circumstances negativing such intent, 
or where one intends to kill a certain person and 
by mistake or inadvertence assaults or kills another 
person in his stead 32 

No definite rule, applicable to all cases, can be 
laid down as to what constitutes an overt act t*^ "d- 
ing to accomplish a murder.33 Any act such as in 
the natural course of events will appaicntly result, 
if not hindered by extraneous causes, in the consum¬ 
mation of the murder, is sufficient 3^ Something 
more is required than mere menaces,^^ preparation, 
or planning 

To constitute an attempt to murder, there must be 
an apparent ability to commit the intended crime,3'^ 
and if the means used are so clearly unsuitable that 
It IS obvious that murder cannot be committed then 
IS no indictable attempt 38 If there is an apparent 
ability to commit the murder, the attempt is indict¬ 
able, although, by reason of some fact unknown to 
accused, the murder could not be accomplished 39 


Distinguished from cissault ivith intent to mur¬ 
der. It has been stated that there is very little sub¬ 
stantial difference between an assault with intent to 
murder and an attempt to murder 

§ 69. Frustrated Homicide 

a. In general 

b. Intent 

a. In General 

Under Philippine law there Is a distinction between 
frustrated murder and attempted murder. 

Under the Philippine statutes a distinction is 
drawn between a frustrated murder and attempted 
murder, the murder being regarded as frustrated 
where the offender performs all of the acts of exe¬ 
cution which should precede the felony as a con¬ 
sequence but they nevertheless do not produce it 
by reason of causes independent of the will of the 
perpetrator,'*^ while an attempt is where the of¬ 
fender commences the commission of the felony di¬ 
rectly b> overt acts and docs not perform all of the 


30 Cal —People V Kothrock, 68 P 
2d 264. 21 Cal4pp2d 116 
Prestuiiptioxi Insu xclent 

Whore crime requires proof of spe- 
riflc intent to kill, such intent, like 
anv other fart or essential of the 
crime, must be proved by evidence 
or infeienres reasonably deducible 
therefrom and mav not be based on 
a piesumption—People v Siivder 
104 P2d (.S9, 15 Cal 2d 706, supersed- 
inK-, App, 96 P Jd 086—People v Mil¬ 
ler 4 2 P 2d 208, 2 Cal 2d 527, 08 A 
LII 913 

31. Wjs — Jambor v State, 44 NW 
063, 7.-) Wis 064 

30 CJ p 13 note 8 
Use of deadly weapon as raismg^ in- 
lerence or presumption of malice 
penorallv .supra 25 
Intent not Inferred 

However, it has been held that an 
assault with loaded pistol must be 
committed with a specific intent to 
take life in order to elevate assault 
into an “attempt to commit murder," 
since evil intent cannot be drawn 
from an act, and then us<>d to en¬ 
hance the evil of the act—Mernlt v 
Commonwealth. 180 SE 19.5, 164 Va 
‘653 

32. Gal —People v Rothrock, 68 P 2d 
364, 21 CalApp2d 116 

30 J p 1.3 note 9 
Intent to kill one person and killing 
another as murder see supra § 18 

33. Va,—Hicks v Commonwealth, 9 
SE 1024. 86 Va 223, 19 Am S R 
891 

34. Ala—Johnson v State, 55 So 
321, 1 AlaApp 102. 

30 CJ p 13 note 12. 


Actual firing- of gun was not un¬ 
der the evidence necc'ssarv to <‘orn- 
pletf oflense of attempt to niurdcr — 
Lee v t'ommonwcMlth, 131 S E 212, 
114 Va 504 

35 Cal—People v Miller, 42 T’2d 
308, 300, 2 (''ll 2d 527, quot’nt Cor¬ 
pus Juris 

.30 CJ p 13 note 14 

36. Mont—State v Rains, 161 P 
510 53 Mont 42 1 
30 CJ p 1.1 note 1.5 
Solicitation as an attempt see nitia 
S 70 

Attempt and preparation dlstln- 
g-uished 

“Thc> preparation con^^ists in devis- 
jng <rr arranpin^? the means or meas¬ 
ures necessary for th»‘ commission of 
the ciffcnse, the attempt js the direct 
movement toward the commisMion 
after the preparations art mad«'" 
Cal —T'eople v Miller, 42 P 2d .308 2 
Cal 2d .527—People v Murray, 14 
Cal 150 

Mo—Slate v Davis, 6 S W 2d 609. 
319 Mo 1222 

Idere hiring- for the purpose of 
eommittiriK a murder held not an act 
involving consummation of tnrnc- of 
attempt to commit murder—Stale v 
Houne, Mo, 12 S W 2d 43—State v 
Davis 6 SW2d 609, 319 Mo 1222 

Poison 

(1) Where poison is the agent 
used to cause another’s death, the 
olTense is not complete whert it is 
not actually taken by any peison — 
Minter v. State, Okl Or., 139 P.3d 210., 
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(2) Other cases sec 30 CJ p 13 
note 15 [b] 

(3) Admmlstei Ing poison as an as¬ 
sault with intent to muider see infta 

76 

37. Miss—Stokes v State, 46 So. 
627, 92 Miss 41.5, 21 L. R A .N S , 
80S 

30 O J p 13 note 18 

38. Ala—State v Claiissa, 11 Ala. 
57 

30 C J p 13 note 18 

39 Mo—State* V Mitchell, 71 S W, 
175, 170 Mo 633, 94 Am S H 761 
30 CJ p 14 note 20 
Inability to commit Intended criiiio 
generally see Giimmal J.aw «} 77 

40. Oa — Wright v State, 118 SE 
731, 1 68 (la 600, eonfoirned to 14) 
S E 153, 40 (la \pp 11.8 

Elements of assault with intent to 
commit mill del se, infia 7 1-80 
Basis for distinction 

“The distinction . , la tb^t 

in the attempt statute any aiteir^t 
by overt art to do an act that wot.Id, 
If completed amount to miiid<‘i, le- 
gardless of the spccirtc* intent to kill 
a specific person, is made out by do¬ 
ing such act as, if c onsiimm,* - e 1, 
would amount to murdei , fwlieicis 
assault! with speenMe in¬ 

tent to kill and niuidei a spec lie d 
person is made out only by pioc)f 
suffleient to And that the specirtc* in¬ 
tent to kill existed”—Norwood v. 
State, 183 So 623, 62 1, 182 Miss 808 

41. Philippine — People v Mabug at, 
51 Philippine 967 

30 C J p II note 21. 
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acts of execution which constitute the felony by 
reason of some cause or accident other than his own 
voluntary desistance One who unlawfully dis¬ 
charges a firearm at another under circumstances 
such that the act cannot be held to constitute a 
frustrated crime of parricide, murder, or homicide, 
or an attempt to commit any one of these crimes, 
may be convicted of “disparo de armas de gucgo” 
(discharge at another of a riiearm).^^ 

b. Intent 

An intent to kill is an essential element of frustrated 
homicide, and the existence of such intent may be de¬ 
termined from the circumstances 

To constitute frustrated homicide tlure must be 
an intent on the part of the ass<iilaiit to take the 
life of the person attacked,'^which intent may be 
gatheicd fiom the circumstances suriounding the 
attackor may be disjiroved by such circumstanc¬ 
es 

§ 70. Solicitation 

Although mere solicitation of another to commit mur¬ 
der IS a misdemeanor, the weight of authority is that 
It IS insufficient as an overt act to constitute an attempt 
to murder 

According to the weight of authority merely to 
solicit another to commit murder is not a sufficient 
overt act to constitute an attenijn to murder,al¬ 
though It IS indictable as a distinct crimeKolb 
at common l.iw^'’ and under st.itiite declaratory 
thcicof,^^’ soliciting aiuither to commit murder is a 
misderncanoi 


§71. Threats 

a Tn general 

b Against president of ibe United States 

a. In General 

By statute m some Jurisdictions, a threat to kill is 
a crime, however, It must be made with intent to carry 
It out and it is insufficient if it is made merely rashly 
or inconsiderably. 

Under the statutes in some jurisdictions, a threat 
to take the life of aiiothei is made a distinct and 
specific offense To convict one of threatening 
the life of another it is necessary that the threat be 
made with an ml cut to cany it out,''’“ and it has 
been stated that a rash or inconsiderate threat is 
insufficient to support a conviction 

b. Against President of the United States 

Subject to some qualifications, it is a federal offense 
knowingly and willfully to threaten to take the life of 
the president of the United States The threat may be 
oral or written and need not be made in the presence of 
the president or communicated to him 

Under a federal statute to that effect, it is made 
a specific offense knowingly and willfully to thieat¬ 
en to take the life of, or inflict bodily h.irm on, the 
jiresident of tlu United States However, the 
statute includes only threats against the president in 
his public character and capacity It is not nec¬ 
essary that the threat be nnide in the presence of 
the president or communicated to liim,*^^b or tJ^^t it 
should have been of such nature or e\1cnl as, in an> 
de*gree, to disturb or unsettle bis mind or deprive 
him of his free and voluntary action,*'*'^ nor need 
the threat be communicated as a command to any- 


42. Philippino—U S v Eduavc, TB 
Philippine 

30 C J p 14 note JJ 

43. Philif)pine—U 8 v Wortliing- 
ton, a? 1‘hilippine ,112 

30 C J p 11 note J3 

44. Phllippinf —U S V Mendo/a, 38 
I’hilippino 6‘M 

'30 e^ J p 1 1 note 24. 

45. I’liilippirie—People v Mabug-at, 
,11 Plulippiru* 0 67 

30 rj p 11 note 25 

46. Philippine — l) S V Redion, 4 
IMnlippitn .1l»()—U S V Tnguihno, 
1 PhilippiiH 1G 

47. Mo - SlaU‘ v Liouiie, 12 S W 2d 
43 

30 (\T p 1 1 note 28 

Soluitation is in .iltirnpl genor.\IIy 
see Crrmnial L.<iw § 73 
Solicitation g(Mn rally ^ee Priminal 
Liow § 78 

Payment to party accased solicited 

to commit murder ^vas not “ovi'rt 
act” tantamount to an attempt — 


State V Davis 6 S W 2d 60*1, .319 Mo 
1222 

48. Mo—Stale v Lourie, 12 S W 2d 
43 

Ifi C J p 118 note 66 [a] 

49. Pa - (\>tyinionwealth v Ran¬ 

dolph. 23 A 388, 1 16 T»a 83. 28 Am 
S R 782 

30 C J p 14 note 29 

50. N .1—Slate v Quinlan, 91 A 
111, 86 N J Daw 120 

30 CJ p 11 note 30 

51. Kan — State v Lanara, 36 I* 2d 
9G6, 140 Kan 4 54 

30 P J p 15 note 31 
Mode or means of threat 

(1) No paitnular mode or means 
of threat to takt lile is TOfiulred — 
Levy V Slate, 136 S W 2d 838, 1.58 
TcvCr 37.3 

(2) Threat may be by wiitten 
communication—IVopb v Foligiiu.s, 
153 ^ 1 373, 322 Ill 304 

52. Tex—Strong v State, 256 S.W. 
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432, 95 Tex Ci 5.18- -Wilkeraon v 
Stale. (’1 50 S VV 807 

Till eat must be seriously made 

Ti \—Ptowm \ Si.lie, 154 S W 2d 
161, 142 T(X Pr 405 

53. Tex—Riown v Slate, supra— 

li.ine \ Slate 276 S \V 712, 101 
Tt*x(^r 591—Strong v rStuLe, 255 
S W 4.12 9.1 TcxCr 558 

54. US—IJ S V Reid, D P Da 49 

k’Supp 313 alTIrmerJ, PPA, Reid 

V LI S. 136 F2d 476—U S v 

Apel I) (MU, 4 1 FSupp 592 

55. US—U S V Reid, D C Da . 19 

F Sujip 513. afUrmcd, CCA, Keid 

V U S. 156 F2d 476—U S v 

MetiSdorl. DC Mont, 252 F 9.13 

56. US—U S v. Apel, D.C III , 44 
FSupp .192 

30 CJ p 11 note 34 

57. LI S —U S V Stobo, D C Del , 
251 F G89-U S v. SUckrath, DC 
Ohio, 242 F 151. 
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one obliged to act on it.®® An oral,®® as well as a 
written,threat is within the meaning of the stat¬ 
ute , and it need not be addressed or spoken to any 
person, if spoken in the hearing of any ])crson or 
persons 

A threat is knowingly made if the maker of it 
comprehends the meaning of the words uttered by 
him It IS willfully made if, in addition to com¬ 
prehending the meaning of his words, the maker 
voluntarily and intentionally utters them as the dec¬ 
laration of an apparent determination to carry them 
into execution When the unlawful threat is 
knowingly and willfully made, the offense is com- 
plete®^ so that the existence of an intention to carry 
out the threat®® or a subsequent abandonment of 


§ 73 

the bad intent with which the threat is'made®® is 
immaterial. Although idle talk or jesting will not 
constitute the crime,®'^ accused cannot be regarded 
as having used his language only as a joke because 
of the fact that he may have had no intention to 
carry out his threat 

The motive which jirompts the utterance of the 
threat is immaterial ®® To bring a case within the 
statute no evil purpose or malice is requisite other 
than an intention to give utterance to words which 
to accused’s knowledge were in the form of, and 
would naturally be understood by the hearers as be¬ 
ing, a threat A threat is not deprived of its 
quality as a threat by the fact that it is conditioned 
on a contingency which is possible 


V. ASSAULT WITH INTENT TO MURDER OR KILL 


§72. Assault with Intent to Murder 

Particular matters and elements of an assault with 
intent to murder are discussed in detail in the sec¬ 
tions immediately following 

Examine T^ocket Parts for later cases 

§ 73. - Definition and Nature of Offense 

An assault with intent to murder is an unlawful at¬ 
tempt, committed willfully and maliciously, with intent 
to take the life of the party assaulted It is a misde¬ 
meanor at common law, but by statutes in many Juris¬ 
dictions It has been made a felony 


It has been stated that the elements constituting 
an assault with intent to murder, as discussed infra 
§§ 7*4—84, arc an intentional attempt by violence 
with present or apparent ability, with malice and 
without legal excuse or provocation, to do an injury 
to the person of another, accompanied by facts and 
circumstances indicative of an intent to take life 
The crime of assault with intent to murder has 
been defined as an assault committed unlawfully, 
willfully, and maliciously, and with intent to take 
the life of th( person assaulted While the clc- 


5a us—u s V Apei, I)cm, 44 
F Supp 592 

59. US—U S V H(Md, DC La, 49 
F Supp 31J, affirmed, CCA, Kt id 

V U S. 196 F 2d 470 U S v Sto- 
bo DC’Dol 251 F 785 

60. DC—U S V Keid, D C La 49 

F Supp 313 affirmed, CCA, IlMd 

V U S , no F 2d 470 

61 US—U S V Slobo, DC Del, 

251 F 689 

62. US- Kaj^anskv v U S , Ill , 
253 F 049. 105 C C A 269 
30 C .1 p 16 note 98 

63 U S —Ragan'^kj v U S , supra 

64. US—T7 s V StKkrath, DC 
Ohio, 24 2 F 151 

65. US—U S V Held, D ('La , 49 

FSupp 313 affirmed, CCA, Held 
\ U S , 1,90 F 2d 4 76 

66. US—U S V Stickiath, DC 

Ohio, 242 F 151 

67. US—U S V Held, D C La . 49 
FSupp 313, affirmed, CCA, Held 

V U S , 136 F 2d 476 

68 US —Ragansky v U S , Ill , 25.1 
04 3, 165 CCA 269 

89. 17 S — U S V Stickrath, D C 

Ohio, 242 F 151. 


TO. U S —IT S V Stobo, D C Del , 

251 F 689 
90 CJ p 15 note 43 

71. U S—U S V Stobo, supra 

30 C ,1 p 15 note 45 

72 Ala—Smith v State, 7 So 103, 

88 Ala 23 
90 C J p 10 note 61 
Other Btatements 

(1) Assault and Bpeeiflc intent to 
kill actuated by malice aforethought, 
must concur to constitute "assault 
with Intent to murder"—I’eroz v 
State, 22 S W 2d 309. 114 Tex (V 473 

(2) 11 must appear that there was 
an unlawful assault with intent to 
kill, with malice, on the person of a 
human being, with a weapon likelv 
to jiroduc e d<*ath in manner in which 
It was used at the time, and under 
sin h oil cumstances that, if death 
had resulted, accused would have 
been guilty of murder—Rond v 
State. OaApp, 21 S E 2d 866 

(3) When one makcR an assault on 
another with a deadly weapon, and 
has the intent to kill, and the kill¬ 
ing, if death resulted, would be mur¬ 
der, the assailant, if death does not 
result, is guilty of the felony of as¬ 
sault with intent to murder—Martin 
V State, 113 SE 27, 28 Ga App 723 

937 


(4) Use of dangerous weapon cap¬ 
able of inflicting mortal wound and 
intent are niscssaiy elements of “as¬ 
sault with dangerous weapon to mur¬ 
der"—People v Haskins, 169 N E. 
IS 337 Ill 131 

73. Ala—Williams v Stale, 175 So 
335, 27 Ala A])p 5(14 

Other definitions 

(1) An unlawful act of violent 
in3ur\ to the* person of another ac¬ 
companied hv malice aforethought — 
State V Smith, 10 S E 2d 224, 199 
SC 279 

(2) Voluntcirv assault eommitted 
with deliberate design, and with in¬ 
strument inpabh* of produc ing death, 
where there arc no extenuating cir- 
c urnstam c‘s, is assault w'lth intent 
to murder " —Hose v State, 68 S W 
2d 526, 123 Ti x Cr 261 

(9) Further definitions see 30 C J. 
p 16 note 51 [b] 

“Unlawful’* defined 

‘ Unlawful" means w'lthout legal 
(‘X(us€ cji juslification—Williams v. 
State, 176 So 396, 336, 27 Ala App. 
504 

“Willful” defined 

(1) " ‘Willful’ means that the ac¬ 
cused must havi' been governed by 
his will as conlia-distinguished from 
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ments of an assault may be involved in an attempt 
to commit murder, there is no such offense as an at¬ 
tempt to commit an assault with intent to murder 

jyistiucjuiihid f}om assault tvith intent to kill, 
'^i'hcie lb a A\cll iccog^nized distinction between an 
assault with intent to murdci and an assaiill with 
intent to kill Malice is a necessary ilenient to 
constitute an assault ^^lth intent to murder but it is 
absent in an assault with intent to kill or commit 
man >l,inj^htci or, «is it is said, the assault w’lth 
intent to kill may be committed without malice 
If malice is lacking and yet the assault is unlawful, 
tb.c dime committed is of a lower degree than as¬ 
sault with intent to murder 

Guide of offence At common law, an assault 
with intent to commit murder is not a felony but is 
it*gaided as a stiious or aggravated misdemeanor,^9 
although anciently it appears to have been a fel¬ 
ony It has betn held that the presence of the 
cUpient of inUnt to kill raises the crime to the dig- 
liily of ft felon) In many jurisdictions, it has 
been made a felony by statute,^- although, under 
some slatinoiy ])io\isions, it remains a misdemean- 
01 Statutes changing the grade of the offense 


from that of a misdemeanor to that of a felony, 
however, do not change the common-law elements 
thereof 

§ 74. - Attempt or Overt Act 

An overt act in pursuance of an intent to murder Is 
an essential element of an assault with intent to murder, 
and mere intent, preparation, or threat Is Insufficient 

Jn addition to the requisite intent, as considered 
infra § 79, in order to constitute an assault with 
intent to murder, there must he an attempt^^ or an 
assault to carry out that intention In other 
words, there must be an overt act in pursuance of 
the intent as distinguished fioni the mere intent it¬ 
self,and also from mere threats,or mere prep¬ 
arations not going far enough to constitute an at¬ 
tempt There must be a commencement of an act 
which, if not prevented, would produce a bat- 
tery*-^^ On the other hand, there may be an as¬ 
sault where a dangerous weapon is presented in a 
threatening manner accompanied by a conditional 
threat,unKss in a case where the threat is con¬ 
ditioned on a demand which accused had a right to 
make An overt act in execution of the requi¬ 
site intent comjiletes the offense An assault may 


ft Midden re .u 1 ” -AVilliams v 

Stflte, snj>iii 

(.’) “Willful” dtfintd iis used in 
rnin iinl fi^iiorall'v set Ciiniinal 

1-.1W t: .n ( 

Dlstiu'’aiBlied fiom nssault with In¬ 
tent to commit other felonies 

T.isidi % Slate, 194 NW 813, 
11(1 Nt I) 7(t9 

Oh'o -Puss > Stale, 173 NE 29(>, 
)(• Ohiti Aj)p 417 

74 T(‘\—White ^ State, 22 Tex 

CDS 

75 J iii'-s—C\iTninon\\« alth v Heni- 

1N(. NE r.89 2M Mass 31S 
3D C .1 p note 77 In | 

76. luwa—Stair \ CiuUher, 1 N 
W Ld ifT) rjM, -n luwa 118, tUniK 
Coipus Juris. 

Kv I’-flv N (V-Mmlon^^ calth, 140 S 
W (»_'(<, l'S2 S'l.’', 

St'-Sl,tl. \ Jon.vs, 130 SE 747, 
I ‘ . S r 167 

3" (' ! ]. "S note 71, p 28 note 77 

I > I 

'll ■ Us (.iiliiil (kmenl of 
> ill \\ 1 h lull lit to niuider see in- 

lia i; <> 

77 n V State, 161 So 

‘‘b 11 't Fla I'D, cjuotjngr Coi- 

pas Juno. 

3D C J p nutf 75 

78. Cl'i —ll.tnd ^ SI ill, App , 21 S 
E Jd M • 

Ky—P h.U \ (’omnionw { alth, 140 S 
W2d C2C. K\ 835 

78. Ga — WiiKln V Stale, 118 SE 


731, 168 (la 6‘MI, i-onforined to 149 
S E 40 Gd App 118 

Mias—Saundeif^ v State, 114 So 
717, 748 148 Miss 685, citing: 

CorpuB JuriB 
3D FJ p 16 note 54 

80. Mass —Foininonweallh v. Bar- 
low 1 Mass 4 39 

81 Miss —Norwood v State, 183 So 
52 1, jS2 Mish 098—Kail v State, 
J51 So 172 168 Miss 124 

82 iU —Wright \ State. 148 SE 

7 11 1(»8 (Jn 6D(i (onforrntd to 119 

SE 153, 40 Gu App 118—Maitin 
V State, 113 SE 27, 28 GaApp 
723 

— Back V Commonwealth, 140 S 
\V 2d 626, 282 835—Wilson v 

(Commonwealth, 66 Ky 105 
E.i — State V Ja. ksori, 8 So 2d 285, 
20(1 Ea 4 32 

M iss —(~"ommori\v« alth v Demhoski, 
186 N K 589, 283 Mass 315 
Mms—S aundir*^ v State, 114 So 747, 
148 Muss 685 

Mo—StaU \ Wilson, 126 SW 996, 
140 Mo Ai»p 726 
30 C J p 16 note 56 

83. NJ—Jdikbon v State, 9 A 740, 
49 N J Eaw 252 

In North Carolina 

Tile ullens. ot a'-sault with intent 
to tomniit murder is a felony except 
In those rases in which it is com¬ 
mit tid openly—State v Knotts, 83 
S E 972, 168 N C 173—30 C J p 16 
note 67 [a] 

84. Ga—Wright v State, 148 SE 

938 


731, 168 Ga 690, conformed to 149 
SE 153. 40 GaApp 118 

30 CJ p 16 note 58 

85. Cal —People v Devine, 59 Cal 
630 

30 C J p 16 note 60 

86. Tex—Eagle v State, 122 S W 2d 

304 1,35 Tex Cr 606—Hawkins v 

State, 29 S W 2d 384. 1 15 Tex Cr 
163—T'erez v State, 22 S W 2d 309, 
114 Tex O 4 7.3 

.30 C J i> 16 note 61 

87. Miss "-Norwood v Stale, 183 So. 
523. 182 Miss 89R 

30 C J p 17 note 62 

Some hoBtile demonstration 1 b neo- 
eBSary 

Mo--State v Lemon 263 SW 186 

88. Mii'h—People v Lilley, 6 N W. 
982, 43 Mirh 521 

NY—Mulligan v IVople, 6 Park Ct 
J05 

89. Ga —Burton v State, 34 S E 
286, 109 Ga 134 

30 C J p 17 note 64 

90. Ala —Lawson v State, 30 Ala. 
14 

30 C T p 17 note 65 

91. Ill—People V Bashlc, 137 NE 
809, 306 Ill 341 

30 C J p 17 note 66 

92. Miss—Hairston v State, 64 
Miss 689. 28 Am R 392 

93. Pa—Commonwealth v Berar- 
dino, 100 PaSupei 58, affiimed 153 
A. 687, 302 Pa. 403 
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be complete, although accused is prevented from ac¬ 
tually striking®^ or killing^® by the intervention of 
an extrinsic agency, or although his weapon fails 
to fire,®® or he does not discharge it.®^ 

§75. - Means Employ^ 

Generally, except where required by statute, the use 
of a deadly or dangerous weapon is not an essential ele¬ 
ment of an assault with intent to murder The use of 
poison with an intent of causing the death of the victim 
may constitute the offense. 

By the weight of authority it is not essential to 
an assault with intent to commit murder that a 
deadly or dangerous weapon shall have been em¬ 
ployed,®® unless the statute so requires ,®® nor need 
any weapon at all have been used ^ Thus trying to 
choke^ or suffocate and drown® another, or the 
sending of a box containing explosives, which ex¬ 


plodes when opened,^ has been held to constitute an 
assault with intent to murder Also ahaiidonuig a 
newborn child to the elements,® or thi owing a de¬ 
formed and helpless person to the ground and leav¬ 
ing him there exposed to the inclemency of the 
weather,® may constitute the offense. 

Poison Where poison is the agent employed 
with the intention of causing the death of anothci, 
the placing of it within reach of an intended victim 
does not complete the offense unless the poison is 
actually taken Where, however, the poison is 
actually taken, it is not necessary that accused shall 
have manually administered it to the victim ® 
Where poison is actually administered it has been 
held that it must be shown that it endangered life,® 
but. where it is shown that a dangerous poison Wris 
actually administered with the intent to take life, 
the offtnst is complete 


94. Mo—SJtate v Tetrick, »7 S W 
5(14. 199 Mo 100 

30 C J p 17 note 48 

95. Kan —State v Lanam, 36 P 2d 
966, 140 Kan 434 

30 C J p 17 note 69 

96. Tex—Hanley v Stale, Cr , 47 S 
W 371 

30 CJ p 17 note 70 

97. Wyo—Hryant ▼ State, 40 P 
618, 6 Wvo 376 

98. Mo—Stale v Carpenter, 169 S 
W 2d 403—State v Clark, lll'SW 
2d 100, 101, 341 Mo 1161, cilinR 
OorpuB Juris —Stale v Lamb, 278 
S W 1009 

Tex—Butler v State, 100 S W 2d 
707, 131 TexCr 643 
30 C J p 17 ni»te 74 

Character ol weapon ap evidencing 
intent see intra § 79 

POBBlbllity of causing' death 

If It IS poRsibh that death might 
hti\e been inflicted by the weapon 
used in committing an assault, and 
It act used intended thereby to take 
life by the use made thereof, the 
offense of "assault with intent to 
murder" was complete, notwithstand¬ 
ing the instrument used was not a 
deadly weapon—Amrnann v State, 
TexCr, 166 S W 2d 744—Dailey v 
Slate, 68 SW2d 834 123 TexCr 

206—Rose V Stale, 58 S W 2d 626, 
123 TexCr 261—Basquez v State, 26 
SW2d 206, 114 TexCr 602 

Dangerous weapon as necessary ele- 
meat 

However, it has been held that a 
necessary element of an assault with 
a dangerous weapon with intent to 
commit murder is the use of a dan¬ 
gerous weapon by which a mortal 
wound might be Inflicted—People v 
Haskins, 169 NK 18. 337 111 131 


99. La— Stcite v Curry, 140 So 180, 

174 La 287 
30 CJ p 17 note 76 
Use of deadly wi'apon in assault 

with intent to commit manslaugh- 

ter see infra § 86 
Zn Georgia 

(1) Unde? a statute providing that 

"an assault with intent to muider, 
bv using any weapon lik^ h lo pio- 
du<e d» ath, shall be puni*5h'‘d " 

the mnie recent cases in l us juri'-- 
diction hold that it must ajptuT 1h.it 
the assiult was made vith a weapon 
likely to produce death in tin man¬ 
ner in which It was used at the time 
- Kennedy v State, App, 24 S H 2d 
321—Bond V State. App 21 S E 2d 
866 -Ander'^on \ Stale, 17< S E 651, 
51 (laApT) 98—Giiftin \ slntc, 177 
SE ,511, 50 Oa App 21.3—< a/iewav v 
Stdti 129 SE 888, 34 Gf App 442 

(2) However, there is auihonty in 

this jurisdullon holding ’hut, even 
under this statute, the ust of .x 
weapon likely to produ< « death is 
not an essential elemc’it ol the 
oil« nsc — Wright v Stale, 148 SE 

7.H, 71,1 168 Ga 690, quoting Cor¬ 

pus Juris, and conformed to 149 S 
E 153, 40 Ga App 118 

(3) The ‘ deadU weapon’ requited 
by the statute includes a'l means or 
instrumentalities by whi< h assaults 
with intent to commit minder can 
be made—Wright v Slet* 148 SE 
731, 168 Ga 690, tonfoinied to 119 
SE 15J, 40 Ga App 118 

Weapons as used held dangerous or 
deadly 

(1) Axe—Wilson v Common¬ 
wealth, 3 Bush, Ky , 105 

(2) Metallic kniicks—Perry v 
("omnionwealth, 151 S \V 2d 377, 286 
Ky 587 

Particular means held not deadly 
weapons 

Hands and feet—McIntosh v Com- 
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monwc‘aUh, 120 S W 2d 1031, 275 Ky 
126 

1 Ga—Wright v State, 148 SE 
731. 7 33, 168 Oa 690, quoting Cor¬ 
pus Juris, and contormed to 149 S 
E 153, 40 Ga App 118 
30 C J p 17 note 76 
Use of fists 

Chaige that, If accused used only 
ills fists in diffl(ult\, he could not 
convicted of assault with intent fo 
muider, was properly refusi'd — 
Kirkland v State, 108 So 262, 21 
Ala App 348 

2. Mont —State v Sheerln, 31 P 
543, 12 Mont 539, 33 Arn S R 600 

30 C J p 17 note 77 

3. Conn - Soulhworth v. State, 5 
Conn 326 

4. Iowa — State v Hoot, 94 N W 
.564, 120 Iowa 238, 98 Am S R 

30 C J p 17 note 79 

5. Ala—Pallis V Stale, 20 So 339, 
123 Ala 12, 82 Am S R li»6 

30 C J p 18 note 80 

6. Ill—Nixon V People, 3 Til 2»>7, 
35 Am D 107 

30 CJ p 18 note 81 

7 Ga—Pet bles v State, 28 SE 
920. 101 Ga .58 5 
30 C J p 18 note 81 

8. N y —La Beau v. Ptople, 34 N. 
y 22 3 

30 C J p 18 note 8.5 

9. Ny—I'eople v. Burgess, 45 Hun 
157 

lOi Miss—State v Stuail, 4 0 So. 

1010, 88 Miss 406 
30 CJ p 18 note 87. 

Zn Texas under the statute it \\ ts 
held that maliciously aclnlln]‘-^ ruig 
poison was not an assault with in¬ 
tent to murder, or an as^rTuU of aiiv 
kind—Garnet i State, 1 TtxApp, 
605, 28 AmR. 426. 
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§ 76. -Present Ability to Kill 

Present ability to carry out the intent is an essen¬ 
tial element of an assault with intent to murder, and 
under some authorities an apparent present ability is 
sufficient. 

In order that there may he guilt of assault with 
intent to murder, the intent alone is not sufficient, 
in the absence of cither real or apparent ability to 
accomplish it According to some authorities, ac¬ 
cused must have had at the time of the act a pres¬ 
ent ability to carry out the intent 

The mere fact that an accused docs not have the 
ability to kill docs not necessarily show a lack of 
intent to murder So that one m,iy he guilty of 
assault with intent to murder, if lit has such intent 
at the time, although the means selected and used in 
Its attemiited execution would not ordinarily accom¬ 
plish the result intended, if accused is ignorant of 
such fact and thinks he is in fact employing means 
capable of executing the design Tf, on the other 
hand, accused at the time has knowledge that the 
means which he emjiloys arc incapable of killing, it 
shows the absence of the requisite intent Where 
an assault is made with a firearm within its cari>- 
ing distance, the guilt of accused cannot bt made to 
depend on whether the weapon was in fact capable 
of killing at the distance All that is nece'ssary 
in such a case is that the means are aiijiarently 
adapted to the end 

Under a ^tafnti defining assault and making ])res- 
ent ability to inflict injury an clement thereof, it 


has been held that, in order that there may be guilt 
of assault with intent to murder, accused must at 
the time have had the ability to execute the intent 
Under such a statute, it cannot be said that the abil¬ 
ity to do the act threatened was wanting because the 
act was in some manner prevented nor, where 
accused was advancing with a weapon to strike, 
need he have come within striking distance 

§ 77. - Extent of Injury 

An actual striking or wounding of the person assault¬ 
ed IS not necessary to constitute an assault with intent 
to murder 

The manner of an assault should not be con¬ 
founded with its results ““ The extent of the in¬ 
jury received by the person assaulted docs not nec¬ 
essarily determine accused’s guilt of assault w'lth 
intent to murder Indeed it is not necessary that 
an> bodily injury should have rtsuited where all 
the elements of murdei were present had death en¬ 
sued Thus, where the intent to commit murder 
exists, to shoot at a man and miss him completes 
the offense 

§ 78. - Malice 

Generally, malice or malice aforethought is an es- 
sentiai element of an assault with intent to murder and 
may be express or implied Malice may be inferred from 
the surrounding circumstances, such as, among other 
facts, the use of a deadly weapon or the reckless dis¬ 
regard for human life 

Malice or malice aforethought is an essential in¬ 
gredient of assault w\ih intent to murder As in 


11. Ala—l..a>vn'ri(e v Stale, 5 So 
33, 84 Ala 4J4 

12. Mull—People V Lilley, 5 NW 
98J, 43 Mich 521 

30 CJ p 18 note 90 
Present ability as t lenient of assault 
neTally see Assault and Hatlery 
^ 04 

Within actual Btrlklnsr distance 

(1) To constitute an assault with 
a pistol It i£» necessary that the pei- 
sori assaulted be within the earry- 
ing: distance of the pistol—(Jinn v 
State 79 S W" 2d 327, 128 T(\(Y 109 

(2) Other castes see 30 C J p 18 
note 90 [a] 

13. Ala—Mai shall v State, 109 So 
558. 21 AlaApp &00 

Anz—State v Hanks, 118 P 2d 71, 
58 Anz 77 
SO C J p 18 nolp 91 

Necessity for Indietrnent to allejje 
ability to kill see infra § 172 

14. Tex—Ammann v State. Cr , 165 
SW2d 744 

16. SC —State v. Glover, 4 S E. 664, 
27 SC 602 
SO C.J. p 19 note 92. 


16 Ala- Marshall v State, 109 So 
558 21 AlaApp .500 

30 CJ p 19 note 93 

17. (N)lo—Warfoid v People, 96 I' 
556, 43 C^olo 107 

JO (M p 19 note 91 

18. Ala—Chiistian v State, 32 So 
04. 113 Ala 109 

30 J p 19 rujte 95 

19. AriiC—State v Hanks 118 T* 2d 
71. 71. 58 Anz 77, quoting Corpus 
Juris. 

.10 CJ p 19 note 96 

20. Cal —I’eople v Lee Kong, 30 P 
800, 95 Cal 066 29 Am S K 165, 17 
LRA 626—People v Yslas, 27 
Cal 630 

21. Cal—People v Yslas, supra 

22. Cal—I'eople v Martinez, 120 P 
786, 17 Cal App 679 

30 C J p 19 note 99 

23. Ga—Pond v State, App, 21 S 
h: 2d 8bb 

30 C J p 19 note 99 

24. Mo—State v Broyles, 296 SW 
550, 317 Mo 

30 CJ p 19 note 1. 
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2& Ark—llagar v Stale 24 S W 2d 
334 1 8(1 Aik 1131 

Mo—Si ite V Provles, 29.5 SW 550, 
317 Mo 284 

Tex—Shine v State. 269 SW 804 
99 Tex Cr 418 

10 C J p 19 note 2. 

26. Conn—State v Litman, 138 A 
132 106 Conn 345 

Ga—Anderson v Stale 179 SH 654, 
51 GaApp 98—(Jritfln v State, 177 
S E 511, 50 (la App 213 

Ill—I’eople V Wilson, 174 NE 398. 
342 HI 358 

Iowa St.ale v Bingaman, 230 NW 
394, 210 Iowa 160 

Ky—Pack v Commonwealth, 140 S 
W2d 626. 282 Ky 835—Hall v 

Commonwealth, 293 SW 961. 21) 
Ky 446 

Miss - Walker v Stale, 112 So 673, 
146 Miss 510 

SC—State V Smith, 19 S E 2d 224. 
199 SC 279 

30 C J p 20 note 3. 

Sudden passion as defense to assault 
with intent to murder see infra 6 
87. 
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the case of murder, considered supra § 16, malice 
may be either express or implied 27 It includes not 
only anger, hatred, and revenge, but every unlaw¬ 
ful and unjustifiable motive 28 it is not confined to 
ill will toward an individual, but is intended to de- 
iK)te cin action flowing from any wicked and corrupt 
motive,2^* done with a wicked mind under such cir¬ 
cumstances as evince a plain indication of a heart 
reckless of social duly and fatally bent on mis¬ 
chief It IS implied from any deliberate or cruel 

act against another which shows an abandoned and 
malignant heart It is the oiiposite of an act per¬ 
formed under uncontrollable action which prevents 
all deliberation or cool reflection in forming a piir- 
jiose '2 

While the expression “malice aforethought” in¬ 
cludes the element of premeditation,'^'^ it is imma¬ 


terial for how short a time the malice may have ex¬ 
isted 24 

Deliberation is regarded as an essential element 
of assault with intent to commit murder tinder some 
statutes,2-'’ while under other statutes, malice is suf¬ 
ficient without deliberation^^ or premeditation,27 or 
premeditated design 28 Under statutes dividing 
murder into degrees, discussed supra § 29, and mak¬ 
ing premeditation an clement of murder in the first 
degree, considered supra § 33, in order to consti¬ 
tute an assault with intent to commit murder m 
the first degree, the element of premeditation must 
be i)resent,25> but, under such statutes in order that 
there may be a conviction of assault with intent to 
murdei, deliberation and premeditation arc not es¬ 
sential Whcie premeditated design is made an 
element of murder in the first degree, an assault 
with intent to kill without premeditated design may 


'^‘Malice*’ and *'malice aforetliougflit” 
defined 

(I) ‘ MnlKo’ js a mental stat< oT 
condition of one’s mind whuh 
prompts him to do an unlawful ait 
without Icsal excuse or justiflcation " 
—Williams V State, 175 So .115 316, 
27 Ala Xpp 501 

(J) “Maine aforethouKlit” means a 
predetermination to lornmit an ait 
without legal lustiflcation or exousi. 
—Hnirison v (’’ornmonwealth, 111 S 
W2d 4.54, 27'! Ky 53 0 

(3) The spctihc intent to kill un- 
Justiflabl> constiLuto legal nuilu t — 
Thomas, v State, 142 SK 1‘1.5. *37 Ga 
App S21 

(4) nehnilions of malice as an i le¬ 
nient of murder see aupra 11-16 

Zn Texas 

(1) lender a statute eliminating 
malifo as an essential elem«nt of as¬ 
sault with intent to murder, only in¬ 
tent to kill need be shown and not 
malice aforethought —Fndav v 
State, 3b SW2d 1036, 117 Tex Cr 37 
—King V Stale. Jb S W 2d 490, 117 
TexGi 43—Tucker v State, 26 SW 
2d 63K, 1L5 Tex Cr 41 

(2) However, even under such 
statute, there is authority stating 
that to constitute an assault with in¬ 
tent to murdei there must concur an 
assault and intent to kill, actuated 
by malice—Perez v State, 22 S W 
2d 30') 114 Tex Cr 473 

(3) Prior to the statutory change 
malice was an essential element of 
assault with intent to murder—Da¬ 
vis V State, 259 SW 946, 96 Tex Cr 
646 

Desistance does not negative exist¬ 
ence of malice aforethought—State 
V Litman, 138 A 132, 106 Conn 345 

1m9,w doei not oontemplato accused 
shall be found guilty of lesser crime 

than assault with intent to murder 


on proof of assault with malice 
itoicthought of character likidy to 
cause death—-People v Herbert, 3 72 
N K 74 0, 140 Ill 320 

27. Ga—Anderson v State, 179 SE 
B.'Sl ft] GaApp OS—Gntfin v Stati, 
177 SE 511, 50 GaApp 21! 

Ill—People V Wilson. 174 E 398, 
142 III .358 
30 CJ p 20 note 6 

28. Ill -People v Wilson, 174 NE 
308 312 Ill 358 

2S. Ill—I’oople V Wilson, 174 NE 
30S, 342 111 158 

Ill will is not an essential element 
of malice —Harrison v ("onimon- 
wealth, 131 S W 2d 45t, 279 Ky 610 

30. Ill —People v Wilson, 174 N E 
398, 342 Ill 358 

31. Ga “Chambliss v State, 139 S 
E 80, 37 GaApp 121—Iluckaby v 
State, JIS SE 67, 30 GaApp 376 

Ill—People V Wilson, 174 NE 3‘)8, 
342 Ill 358 

32. Ill—People v Wilson, supra 
Selatiou to sadden paaslon 

(1) Suddenly aroused passion and 
maliie may coexist at the time of 
the assault—Pierce v State, 178 So 
248, 28 Ala App 40 

(2) Whether offense is assault 
with intent to murder or unlawfully 
shooting at another depends on 
whether defendant was motivated by 
malice oi by passion —Ilanev v 
State. 13 SB 2d 384, 64 GaApp 39b 
Sedate and cool mind 

(1) A sedate and deliberate mind 
is not essential to constitute the of¬ 
fense where malice aforethought ex¬ 
isted—Stewart v State, Tex Cr , 50 
SW 459. 

(2) To convict one of assault to 
murder, the evidence must satisfat- 
lorily show that accused’s mind was 
sufficiently cool to enable him to 
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know and understand what he was 
doing and the consequences of his 
act —Davis v State. 259 S W’' 946, 96 
Tex Cr 646 

33. Mo—State v Venable, 177 SW 
3IIS 

Pupi to Rico—People v Solares, 19 
I’uirlo Rill) 421 

34. Ill—people v Wilson, 174 NE 
308. 342 Ill *158 

Miss —Walker v State, 112 So 673, 
116 Miss 510 
30 C J p 20 note 7 
Time malioe existed 

U IS not necessary to show that 
malice afoielhought existed at any 
particular time before the commis¬ 
sion of the assault—Hariibon v 
Commonwealth, 111 S W 2d 454, 279 
Kv 510 

35. Miss—^Walker v State, 112 So 
673, 116 Mlsfc 510 

30 CJ p 20 note 8 

38. Ark—Allen v State, 17 4 SW 
1179, 117 Ark 432 
30 C J p 20 note 9 

37. Ala—Williams v State 93 So. 
281, 18 Ala App 573 

30 CJ P 20 note 10 

38. Ala—Welch v State, 2 7 So 307, 
121 Ala 41—Kellv v State, 72 So 
573. 15 Ala App 63 

39. Tenn —Dams v State, 1 

Hurnphr 439 

40. Conn—State v Flske, 28 A. 572, 
63 Conn 388 

&aaaoa for nUe 

It IS not essential that premedita¬ 
tion and deliberation should exist, 
tor, if the assault was made with 
specific intent to kill and the circum¬ 
stances are such that, if death had 
lesulted It would have constituted 
murder, either in the first or second 
degree, the oftenw is assault with 
intent to murder—Cheeks v State, 
278 SW 10, 169 Ark. 1192. 
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constitute an assault to commit murder in the sec¬ 
ond degree 

Inference and presumption of malice. The ex¬ 
istence of malice as an element of assault with in¬ 
tent to murder may be inferred or presumed from 
the surrounding circumstances,such as the use of 
a deadly weapon,^^ the character of the assault,”*^ 
the unexplained attempt to take lifc,^**' or where the 
assault IS unlawful and is done without reason¬ 
able provocation or circumstance of palliation,or 
is committed delibciatcly and is likely to result fa¬ 
tally,^ or from the reckless disregard of human 
life 


§ 79. - Intent to Kill 

a In general 
b Inference of intent 

a. In General 

There must be a specific intent to kill In order to have 
an assault with intent to murder and the intent need 
not exist for any appreciable length of time. 

A spociftc intent to take human life is an essen¬ 
tial element of the offense of assault with intent 
to commit murder,and, as otherwise stated, where 
an unjustifiable assault is made by one capable of 
cool reflection and not in the heat of passion, with 


41. Fla—Dean v State, 83 So 504, 
78 Fla 545 

30 C J p 20 note 17 

42. Ga—Thomas v State, 142 SE 
105, 37 GaApp 823 

Ill—1‘eople V Wilson, 174 NE 398. 
342 Ill '358 

4B. Ga—Thomas v State, 142 SE 
195, 37 GaApp 823 
Iowa—State v Ciulcher, 1 NW 195, 
199, 231 Iowa 418, cltini; Corpmi 
Juris. 

Mo—State v Lamb, 278 SW 1009 
30 CJ p 112 note 74 
Imputation of malios 

Where one man wounds anothi i 
with deadly weapon, law imputes 
malifious intent to act—Drlnkaid v 
Commonwealth, 183 S E i.")l, 165 Va 
799—Gills V Commonwealth, 126 S 
B 51, 141 Va 4 45—Johnson v Com¬ 
monwealth. 115 SE 673, 135 Va 524, 
30 A 1. U 755 
Self-defense 

However, the use of a pistol In 
st‘ll-deft nse raises no implication of 
"inalit e "—People v Hannon, 44 N E 
2d 923. ‘ISJ III 20(i 

44. Ala--Kirkland v Stale, 108 So 
262 21 Ala \pp 3 48 

45. Ala — Williams v State, 77 Ala 
53 

Ark--Taylor v Stale, 102 SW 367, 
82 Mk 540 

46. Va “Hariis v Commonwealth, 
114 SE 597, 13 4 Va 688 

47. Ill~I*«‘ople V Hannon 14 NE 

2d 92 1. 3S1 111 206—l*eopl< v Wil¬ 
son, 171 N E 398. 342 111 !58 

48 Gti—("lidnibliss v StaLt, 139 S 
E SO i7 GaApp 12 4 
111—iNoplt V Merritt, 12 N E 2d 7, 
367 Til .521—l*eople v Wilson, 174 
NE 398, 3 12 HI 358—People v 
Heibert, 172 NE 7 40, 340 Ill 320 

49. Ala—Redd v State, 165 So 409, 
410, 27 Ala \pp 19, citing Corpus 
Juris —Marshall v State, 109 So 
558, 21 Ala \pp 500 
Ark—Cheeks v Stale 278 SW 10 
169 Ark 1192—Jerkins v State, 
271 SW 326, 168 Vrk 710 
Cal—People v. Pineda, 106 P 2d 25, 


41 Cal App 2d 100—People v 
Hrown, 81 P 2d 463, 27 t'al App 2d 
612 

Conn—State v Litman, 138 A 132, 
106 Conn 345 

Gi—Bond V State, App, 21 S E 2d 
866—West V State, 18 S E 2d 50ft. 
66 Ga App 551—Reece v State, 3 
S E 2d 229, fiO GaApp 195—Mundy 

V Slate, 1 S E 2d 605, 59 GaApp 

309—Anderson v State, 179 S E 
654 51 GaApp 98—Griffin v State, 
177 SE 511, 50 GaApp 213— 

Gresham v State. 166 SE 443 46 
Ga App 5 4—Neese v State, 150 S 
E 451, 40 GaApp 503—Wright v 
State, 149 SE 15 3, 40 GaApp 118, 
confoiming to 148 SE 731, 168 Gu 
690—Thomas v State, 142 SE 195, 
.37 Ga App 823—Springer v State, 
139 SE 159 37 Ga \pp 154-Gaza- 
wav V State, 129 S E 888, 34 Ga 
App 442 

HI—People V Herbert, 172 NE 7 4 0, 
340 Ill 320—People v Maskin'?. 169 
NE IS, 337 HI 131—People v 
Bcishic 137 NE 809, 306 111 341. 

Iowa—State V Bingaman, 230 NW 
394 210 Iowa 160 

Miss—Norwood v Slate, 18.3 So 523, 
182 Miss 898 —Stroud v State, 95 
So 738, 131 Miss 875 

Neb—Lillard \ Slate. 244 NW 640, 
123 Neb 8 18—Gairett v State, 19 3 
N W 159, 110 Neb 13 8 

Tex—Ammann v State, CT, 165 H 
W2d 74 4—Burks v State. Cr , 165 
SW2d 460—Eagle v State, 122 S 
W 2d 304, 135 Tex Cr 606—Mt(’oy 

V State 102 S W" 2d 206, 132 Tex 

Cr 45—Ginn v State, 79 S W 2d 
327, 128 TtxCr 109—Jessie v 

State, 70 S W^ 2d 74 1, 126 Tex Cr 
250 —Itofae V State. 58 S W 2d 526 
121 Tex Cr 261—Hawkins v State, 
29 S W'2d 384, 115 Tex Cr 163— 
Tucker V Slate. 26 S W 2d 638, 115 
Tex Cr 41- I’erez v State, 22 S W 
2d 309, 114 TexCr 173—Hamrick 

V State, 18 S W 2d 650, 113 Tex Ci 
155—Minor v State, 1 S W 2d 315, 
108 TexCr 413 

Utah—State v Minousis, 228 P. 671 
61 Utah 206 

30 CJ p 20 note 18. 
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TMt to asoortaln iuteut 

In ascertaining the Intent alleged 
in an indictment alleging "assault 
with intent to commit murder," test 
to be applied is whether, if a homi- 
c*4de had occurred under the same 
circumatance«, it would justify a 
conviotlon of murder —I'eople v 
Downen, 28 N E 2d 91, 374 Ill 146 
Keaning* of ‘iuteut to kUl” 

(1) "Intent to kill" m making of 
an assault does not necessarily mean 
that accused had a premeditated de¬ 
sign and fixed purpose to effect 
death, even foi a short lime before 
making the assault, but means that 
he willfully and unlawfully makes 
an assauft with a deadly weapon 
which he knows, or should reason¬ 
ably be expected to result in death 
of person assaulted—I*hil]ips v 
State, 162 So 34 6, 120 Fla 134 

(2) An intent to kill mav be tanta¬ 
mount to an intent to commit mur¬ 
der—C^ommonwealth v Berardino, 
153 A 687, 302 Pa 403, affirming 100 
Pa Super 58 

An accident does not constitute an 
assault with intent to murder — 
Buchanan v State, 74 S W 2d 1022, 
127 TexCr 100 

Intent to kill encompaeees Intent to 

Injure 

Cal—I’eople v Kynette 10.4 P 2d 794, 

15 Cal 2d 731, prior opinion 97 P 2d 

287, certiorari denied Kynette v 

I’eople of State of Califoini.i. 6J S 

Ct 806, 312 US 703. 85 1. Ed 1136 

Necessity of intent to aseault 

(1) Conviction of assault with in¬ 
tent to murdfr is unauthorized, 
where there was no evidence lending 
to show specitic intent to kill or in¬ 
tentional assault - Springer v State, 
139 SE 159, 37 GaApp 154 

(2) The crime of assault with in¬ 
tent to commit murder requires the 
presence of both the intent to com¬ 
mit a violent injuiv, which is a nec¬ 
essary part of the a.ssnult, and the 
specific intent to kill—People v 
VUxander, 106 P 2d 450, 41 Cal App 
'd 275, rehearing denied 106 P 2d 
J16, 41 Cal App 2d 275. 
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the intention of killing, it will constitute an assault 
with intent to murder where death does not result.®^ 
Of course, the mere fact that death does not result 
does not show an absence of an intent to kill.^^ The 
requisite intent may be formed on the instant of the 
assault 

A conviction will not be supported under circum¬ 
stances showing no intent to kill,^^ as where the 
evidence shows but an intent to kill based on a con¬ 
ditional threat^^ or nothing more than an intent to 
maim^® or to inflict serious bodily harm and it 
has been said that murder in the first degree may 
be committed in an attempt to perpetrate arson, 
rape, robbciy, or burglary, and yet an assault com¬ 
mitted 111 such an attempt is not an assault with in¬ 
tent to murder Although there may be an intent 
to commit one crime, there may be an alternative 
or concurrent intent to take life 

Alxindonmcnt of intent If the specific intent ex¬ 
isted and was accompanied by some assault, the con¬ 
viction may be sustained, although there was a sub¬ 
sequent abandonment of the intent 


b. Inference of Intent 

(1) In general 

(2) Deadly weapon 

(1) In General 

The specific intent to kill required In an assault with 
Intent to murder may be Inferred from the surrounding 
circumstances, and various matters have been considered 
as bearing on the propriety of an inference of such in¬ 
tent. 

While a specific intent to kill is an essential in¬ 
gredient of the offense of assault with intent to 
commit murder, as stated supra subdivision a of 
this section, this requirement does not exact an in¬ 
tent, other than an intent which is inferable from 
the circumstances The law presumes that one 
intended the natural and probable consequences of 
his act and the requisite intent to kill may be in¬ 
ferred from such acts It may be inferred or pre¬ 
sumed as a fact from the surrounding circumstanc- 
es,®2 such as the acts and conduct of accused, 63 the 
nature of the instrument used in making the as- 


BO. Tex—Shine v State, 269 SW 
804, 99 Tux Cr 418—Cheatham v 
State, 125 SW 565, 57 Tex Ci 44 2 
51- Tex—Thornton v State, Cr , 169 
S W 2d 177 

52. Ill—People v Wilson, 174 NE 
998, 342 Ill 158 

30 C J p 21 note 21 

Appraciable time 

Intent need not have existed for 
any appiueiable leniflh of time — 
Evans v Slate, 220 S W 1063, 147 
Ark 69 

53. Ill—Peoplt V Downon, 28 N E 

2d 91 t74 111 146 

Tex—Minor v State, 1 S W 2d 316, 
108 Tex Or 413 

54. Xtaason for rule 

"The reasoning upon which the 
rule is based seems to be that m 
such a case there tan be no actual 
or present intent to kill, and may 
never be, since the intent is condi¬ 
tioned upon some other event which 
may not happen Stroud v State, 
95 So 738, 191 Miss 875 

55. Tex —Poster v State, 46 SW 
2.91, 39 Tex Cr 399 

56. Tex—Prescott v State, 106 S 
W 192, '52 Tex Cr .95 

30 C J p 21 note 23 

Unprovoked assault by itself indi¬ 
cated an intent to inflict an injury, 
hut consldeied alone it would be in¬ 
sufficient for a finding that assailant 
had an Intent to commit muider — 
Murrey v State, TexCr, 168 S W 2d 
858 

57. Ala — Simpson v State, 59 Ala 
1, 31 Am R 1 

Tex —White v. State, 13 Tex App 
259. 


58. Ill—People v Bashic, 197 NE 
809, 906 Ill .941 
Intent to rob and murder 

If a man shoots another for the 
purpose of robbery, taking the 
chance of kilims him bv the shot, 
the ulterior purpose of robbery would 
not prevent his conviction for as¬ 
sault uith intc'nt to murd<‘r—Jones 
V State, 95 SW 1044, 60 TexCr 194 

59 Tex—Hawkins v State, 29 SW 
2d 98 1 115 TexCr 163 
Overt act as completion of offense 
see supra ^ 74 

60. Conn—State v Hitman, 138 A 
132, Klb Conn 346 

(la—R.*‘ece v Slate, 3 S E 2d 229, 60 
(la App 196 

Ill—P<‘oplt v Herb€‘rt, 172 NE 740, 
340 Ill 320 
90 C J p 21 note 27 

Basis for determination 

In determining whether accused 
was guiltv of an assault with intent 
to murdor, carh act or statement of 
accused should not be considerc^d 
St parateb but with all circumstanc 
ts miwl l»e considered to^f'thrr — 
McMurrey v State, TexCr, 168 SW 
2d 858 

61. Fla—I'hilliTJS V State, 1C2 So 
346, 120 Fla 134 

Wis—Estt‘rra v State, 219 NW 
949 19f> Wis 104 

Intending* act likely to produce death 

Accused to be guilty of assault 
with intent to murder, must have in¬ 
tended to do the thing, the reason- 
ahle and probable effect of which 
would be to produce death, even 
though he mav not have intended 
specifically to kill person who fell 
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the victim of his conduct —Redd v 
State, 165 So 409, 27 Ala App 19 

62. Ala—York v State, 189 So 910, 
28 Mn App 610, certiorari denied 
189 So 01.9, 238 Ala 269 
(5a—Ch.andler v State, 187 SE 856, 
54 Ga App 334—Griffln v State, 
177 S E 511, 50 Ga App 213 
Ill--People v Bashic, 137 NE 809, 
306 Ill 34 1 

Neb—Hillaid v State, 244 NW 640, 
123 Neb 8.98 

Tex —Ammann v State, Cr , 165 S 
W 2d 744—Bailey v Slate, 68 S 
W2d 8.94. 123 TexCr 20b—Rose v 
Stale. 68 S W 2d 526, 123 TexCr 
261 

Utah—Slate v Minousis, 228 P 574, 
64 Utah 206 

Wife—Esterra \ State, 219 NW 319, 
196 Wis 104 
30 C J p 22 note 29 

Inference of intent held reasonable 

Ga—Thomas v State, 142 SE 195, 
37 Ga App 823 

Unlawful act 

However, it has been held, that 
intent cannot be inf ei red or pre¬ 
sumed from commission of unlawful 
del since intent is essential ingredi¬ 
ent of the crime --People v Brown, 
81 I’2d 463, 27 ChI App 2d 612 

Not presumption of law 

A muiclerous intent ordinarily 
will nof b( presumed .as a mailer of 
law, where no homicide is commit- 
tc'd—Wright v State, 148 SE 791, 
168 Ga 691)—Gresham v State, 166 S 
E 443, 4b Ga App 64 

C3 Utah—State v Minousis, 228 P 
574, 64 Utah 206. 
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sault,®^ the manner of its tise,®^ from an act of vio¬ 
lence from which, in the usual and ordinary course 
of things, death or great bodily harm may result,®® 
or from a total or reckless disregard of human 
life ®'^ Other circumstances which may be consid¬ 
ered as bearing on the propriety of an inference of 
intent are The character of the assault,®® the na¬ 
ture or extent or location of the wound or inju¬ 
ry,®® or the presence"^® or absence’^^ of excusing or 
palliating facts or circumstances, and prior threats 
The question of intent as dependent vUi the physical 
circumstances and the impression made by them on 
the mind of accused must be determined by the facts 
as they were perceived or understood by accused 


(2) Deadly Weapon 

An inference of the requisite Intent, In an assault 
with intent to murder, generally may be made from the 
unlawful use of a deadly weapon, provided It was used 
in a way to indicate an intention to kill. The weapon 
may be deadly per se or its deadly character may be 
determined from the manner of its use 

The requisite intent in an assault with intent to 
murder may be inferred or presumed from the un¬ 
lawful use of a deadly weapon,*^^ provided it was 
used in such a manner as to indicate an intention to 
kill Even where the weapon used is not deadly, 
the intent to kill may be established by other facts ^® 

A deadly weapon may be defined as a weapon 


®4. Ga —Reece v State, 3 S K 2d 

229. 60 (Ja Apj> 195 
Tex- Rose v State, 58 S W 2d 526, 
123 Tex(T 261 

Utah—State v Minousis, 228 P 674. 
64 Utah 206 

66. Ga—Reece v State, 3 S E 2d 

229, 60 Ga App 195 
Utah—State v MinouRis, 228 P 574, 
64 Utah 206 

66. Utah—State v Minousift, supra 
30 C J p 22 note 32 

67. Ill—People v Meriitt, 12 N E 
3d 7, 367 Ill 521—People v Wil* 
son. 174 NE 398. 34 2 Ill 358 

Bqalvalent to intoat 

Reckless disregard of human life 
may be equivalent of specific intent 
to kill —Uooney v State 153 SE 
372, 41 GaApp 495—f’hamhlmR v 

State, 139 S E 80, 37 Ga App 124 
68 Ala—Yolk v State. 189 So 910. 
28 Ala App 510, certiorari domed 
189 So 913, 238 Ala 269 
Ga—Reece v State. 3 S E 2d 229, 60 
GaApp 195 

111—I’eople V Bashic, 137 NE 809, 
306 111 341 

Tc‘X - Pl.'asant v State 144 S W 2d 
545. 140 Tex Cr 267—Sofpe v 
State. Ill S VV 2d 720 133 Tex <V 

409--Ioms V State*, 28 S W 2d 146, 
116 Tex Cr 30 
30 C J p 22 note 33 

69. Ma--york v State, 189 So 910, 
28 Ala App 510, certiorari denied 
189 So 913, 238 Ala 269 

Ga —Reece v State. 3 S E 2d 229, 
60 Ga App 195 

Tex—Arniriann \ State, Cr , 165 S 
W 2d 744—IMcascint v State 141 
S W 2d 545, 140 Tex Cr 267— 

EaRle V Stale' 122 S W 2d 304, 135 
Tex Cr 606- SoIkc v State. Ill S 
W 2d 720 133 T»xCr 409 

30 C J p 23 note 34 

70. Ala—Rr()x\ n v State, 38 So 
268. 142 Ala 287 

71. Ala—Brown v State, supra— 
Meredith v State, 60 Ala 441 

72. Ala—Newton v. Stale, 9 So 404, 

92 Ala. 33. 


Tnd—Clinton v State, 55 NE 420, 
153 Ind 540 

73. Mo—State v Foley, 12 Mo App 
131 

Pursuit by pollcs officer 

Meie shoolinp at a polic'e officer 
who was pursuing: accused does not 
show lequisite intent, unless the 
facts wert* knowm to accused at the 
time the shots weic fired—People v 
Downen, 28 N E 2d 91. 374 Ill 146 

74. Ala—York V State* 189 So 910. 
28 Ala App 510, certiorari denied 
189 So 913, 238 Ala 269 

Cal—I’coplc' V Gallowav, 286 P 476, 
104 Cal App 422 

Conn—State v Uitman 1.38 A 132, 
106 Conn 345 

Pla—i^hillips V State, 162 .So 346, 
120 Pla 134 

Ga--Chandlci i State, 187 SE 856, 
54 Ga App 334 

Ill—IVopU V Wilson. 174 NE 398, 
342 III 358- “IVople v Haskins, 
169 N E IS. 337 Til 131 
Mo—State V Uanib, 278 S W 1009— 
State \ Lemon, 26J SW 186 
Tex—Ammann \ Slate Cr, 165 S 
W 2d 744—Burks \ State*, Cr 165 
S W 2d 460—Huntsman v State, 
143 S W' 2d 587, 140 Tc'X Cr 62 — 
Gay V State J15 S W 2d 929, 334 
TexO 356—Rose v State 58 S 
W 2d 526, 123 Tex Cr 261—McCov 
V State. 54 S \V 2d 530, 122 Tex 
Ci 298—Hawkins v State, 29 S 
W 2d 384 115 TexCr 163 

30 C J p 22 note 30 
IieveliuBT of gnu 

However intent to murder mav 
not be inferred from mere leveling: 
nf «:un, and tbe* tact that ac,cused did 
not shciot, thei e being: nothing to 
prevent him, lends to negative exist¬ 
ence of sut li int( lit—Toler v State, 
108 So 44 3, 14 3 Miss 96 

Woundlner 

Law imputes a malicious intent 
to the act of wounding another with 
a deadly weapon—Dnnkard v Com¬ 
monwealth, 183 SE 251, 165 Va 799 
—Gillis V Commonwealth, 126 SE 
51, 141 Va 445—Johnson v. Com- 
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I monwcalth, 115 SE 673, 135 Va. 524, 
30 ALR 755 

BTot presumption of law 

Intent to kill ih not presumed as 
a matter of law from the use of a 
deadlv weapon in making the assault 
Cal —People v Maciel, 234 P 877, 
71 Cal App 213 

Va—Thacker* V Commonwealth, 114 
SE 504, 134 Va 767. 

75. Tex—Butler \ State, 100 SW 
2d 707, 131 Tex Cl 543—Hare v 
State, 80 S W 2d 963, 128 TexCr 
203 

30 C J p 22 note 31 

CkmclusiveuesB of iufereuce 

(1) “If a deadlv weapon Is used 

in a deadlv mariner the inference is 
almost conclusive that the intent 
was to kill*'—Scioggins v State, 45 
SW2d 983, 984 119 TexCr 32— 

Hawkins v State, 29 S VV 2d 384, 385, 
115 Tex Cr 163 

(2) Intent to kill m not conclusive¬ 
ly shown by the use of a weapon 
likely to produi e ebatb—OiifTin v 
State 177 SE 511, 50 GaApp. 213 

Absence of intent 

Use of a deadlv weapon without 
a homicidal intent wull not sustain 
a charge of assault with intent to 
commit homicide in anv degree — 
Fortner v State, 161 So 94, 119 Fla 
150 

Physical circumstances 

To shoot at another with a gun did 
not necessarily constitute “assault 
with intent to murder,” to consti- 
luto such otf(*nsfs the shot must be 
fired undc'i such circumstances as 
are reasonably c'aiculaled to product 
the result intended, and hence If the 
intended victim be at suc*h a dis¬ 
tance as to be out ol range of the 
gun, the intent to kill mav be lack¬ 
ing—Burks V. State, TexCr, 165 
S W 2d 460 

76. Tex—Scroggins v. State, 45 S 
W2d 983, 119 TtxCr 32—Hawkins 
V State. 29 S W 2d 384, 115 TexCr 
163. 
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with which clcdth may be easily and readily pro¬ 
duced,or otherwise described as one which, from 
the manner used, is calculated or likely to produce 
death or serious bodily injury 

A weapon capable of producing death is not nec¬ 
essarily deadly or dangerous ^9 In case a weapon 
is not deadly per sc, the mannci of its use wull de¬ 
termine whether it is deadly or dangerous So a 

piece of lumber,a pocketknife,^2 ^ pistol,^ 

sawed-off billiard cuc,®^ or a stone®-'’ may, from the 
manner of its use, constitute a deadly weapon 

On the other hand, the following have been held 
not necessarily deadly weapons An axe,®® a 
knife,®" a piano stool,®® and a screwdriver ®9 

A dirk knife®® a gun,®^ a ])istol,®“ or shotgun®^ 
ordinal ily is regarded as a deadly weapon per se 

The lethal character of the weapon used in mak¬ 
ing an assault may be inferred from its size,®^ the 
effect produced,®-'^ the seriousness of the wounds in¬ 
flicted thereby,®® or other circumstances tending to 


§ 80 

show Its deadly character®'^ However, a mere de¬ 
sire to kill does show that the weapon used was 
deadly.®® 

Where the weapon used was not shown to be of 
a deadly character and there was nothing in the 
manner of its use to indicate an intention to take 
life, a conviction of assault with intent to murder 
cannot be sustained ®® 

§ 80. - Murder Had Death Ensued 

To constitute an assault with intent to murder, the 
act must have been done under such circumstances that, 
if death resulted, the homicide would have been murder, 
and according to the weight of authority it is immaterial 
whether It would have been murder In the first or second 
degree 

In order that an act may constitute an assault 
with intent to commit murder, it must have been 
committed under such circumstances that, had it re¬ 
sulted m death, the homicide would have been mur¬ 
der ^ However, the converse is not true and the 
fact that, if death had resulted, it wmuld have been 


77 us -\<(>rR V U S, Ark 17 

Srt yi 164 UP 3K8. 41 L Ed 481 

2'> U J p 11(11 riolL yi 

78. T»>x—ScroRKins v State, 45 S 

W 2d 11 M T( X Cr 32 -Hawkins 

V Stale, 20 S W 2d 384, 11,5 Tex 
Cr 163 

79. Tex—HanirKk v State, 18 S 

W2d 650. 113 TexCr 155 

80. Tex —Hare v State. 80 S W 2d 

963 128 TexCr 203 

81. Ala—Allen v State, 11 So 2d 

301 30 Ain App 608, eerliorari 

dimed 11 So 2d 392, 243 Ala 617 

88 . Ga—Chihholrn v State, J.52 P 

E 907, 41 GaApp 311 

Va—Gill.s V Commonwealth, 120 S 
E 51, 141 Va 445 

83. Tex—Kellev v State, 185 S 
W 874, 79 Tex Ci 402 

84. Conn —St.iU v Eitman, 138 A 
132, 106 C^onii 345 

85 US—Aters v U S, Ark, 17 P 

Ct 91, 92, 164 US .388, 41 L Ed 
481 

86. Tex—Hawkins v State, 29 S 

W 2<1 384, 115 TexCr 163 

87. Ga—Hums v State, 58 SE 
515, 2 GaApp 418 

Tlx— Amm.inn \ .State, Cr, 165 S 
W 2d 744- Uhabunt v State, 144 S 
W 2d 51."), 110 Tex Cl 267—Sof^fe v 
Stale, 111 S W 2d 720, 133 TexCr 
409 

Not per Be deadly 

An ordinary poeketknife is not 

per se a deadly weapon —E.aB:le v 

State, 122 S W 2d 304, 135 TexCr 

606—Hare v State, 80 S W 2d 963, 
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128 TexCr 203—30 C J P 23 note 30 

n»] 

88 . Tex—Morales v State, 8 SW 
2d 152, 110 Tex(Y 81 

69. Tt \—Hawkins v State, 29 S \V 
2d 384, 115 Ttx Cr 163 

90. Conn — State \ Litman, 138 A 
132, 106 Conn 345 

91. Conn—State \ Hitman .supra 

92. Conn—Slate v I..ilman, supra 

Tex--MtCov \ State. 54 S W 2d 530, 

122 T(xCr 208 

93. T< X —Burks v State, Cr , 165 S 
2<1 4 60 

94. Tex —lOa^le v State, 122 S W 2d 
30 4. 1 JO T) xCr 606 

95. Ga—Kennedy v Slate, App , 24 
SP:2d 321 

96. T(x -i}a^ V State, 115 S W 2d 

029, 1 54 TexCr 356—Butler v 

State. 100 S W 2d 707, 131 Tt v Cr 
54 {—,S«TOK:t.ins ^ Stale, 45 S W' 2d 
983, 110 T< X Cr 32—Hawkinfo v 

State, 29 S W 2d 384, 115 TexCr 
163—Hamrick v State, 18 S W 2d 
650 113 Text"! 155 

30 (W p 23 note 40 

97 Ttx -IiJ.iKle \ State, 122 S W 2d 
504 135 Tex (V 606 

98. Tex—Ammann v Stale, Cr , I6r> 
S VV 2d 744 — IMtabani \ State, 144 
SW2d 545 140 TexCr 267—Bas^le 
V State, 122 S W 2d 304, 135 Tex 
Cl 60(,—SolBe V State, 111 S W 2d 
720, 133 Tex Cr 409 

99. Mo—State v Clancy, 126 SW 
458, 225 Mo 654 

30 C J p 23 note 39 

Character of weapon as question ot 
fact see infra § 353. 
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1. Ala—Redd v State, 165 So 409, 
27 Ala App 10 

Ark—Cheeks v Stale, 278 SW 10. 
160 Ark 1192 

P^la - Thomas v State, 95 So 752, 85 
Fla 113 

Ga—Bond v Slate, App, 21 S E 2d 
866 

111—I’eople V Downen, 28 N E 2d 91, 
374 111 146—IVople v Herbert, 172 

NE 740, 340 Til 320—People v 
Browning- 152 NE 552,321 111 559 
Va—Drinkard v Commonwialth, 183 
S E 251, 165 Va 799—Johnson v 
Commonwealth, 115 SE 671, 135 
Va 5?4, 30 ALR 755—Harris v 
Commonwealth, 114 SE 597, 134 
Va 68S 

30 C J p 23 note 41 

FelomouB homicide 

Under a statute d« fining certain 
assaults with intent to kill, it is not 
net es‘^ar\ to prt)\ e the eh meiits ot 
murder, but tiu charge is sustained 
if accustd would have bet n guilty 
of an> grade of felonious homicide 
had death ensued —Moore v State, 
218 r T106, 25 Okl Cr 64 

DlBtingxiislied from murder 

(1) The only different e between 
crime of ‘murder' and “asbault with 
intent to nnuder” is that in the for¬ 
mer the state must prove that death 
ensued within a year and a day from 
date injury was Inflicted, and m the 
latter death does not ensue within 
that period of time —Head v State, 
GaApp, 24 S E 2d 145 

(2) Assault with intent to mui- 
d<*r < ontains all the elements of mur¬ 
der except the actual death—State 
V Jones, 130 SE 747, 133 S.C 167 
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murder is not conclusive that the assault was com¬ 
mitted with the requisite intent to kill,^ since, as 
discussed supra §§ 20-21, under some circumstances 
an unintentional killing may constitute murder Ac¬ 
cordingly, if the evidence should show that, had 
homicide resulted, the offense would have been man¬ 
slaughter only, then accused cannot be convicted of 
an assault with intent to murder ^ 

Although the crime of murder has been divided 
into degrees by statute, as considered supra §§ 29- 
36, It IS ordinarily immaterial whether the homi¬ 
cide, had It resulted, would have been murder in 
the first or second degree ^ However, to constitute 
an assault with intent to commit murder in the first 
degree, as defined by some statutes, it is essential 
that the homicide, had it occurred, would have been 
murder in the first degree,*'^ and it is so held where 
only the first degree of murder requires an intent to 
kill.® Under a statute making the absence of a 
design to effect death an element of murder in the 
third degree, there can be no such offense as assault 
with intent to commit murder in the third degree " 

§ 81. - Intent to Kill One Other than 

Person Injured 

The authorities are divided as to whether an accused 
may be convicted of an assault with intent to murder the 
person Injured, where he Intended to murder one person 
and inflicted injury on another not intended 


According to one line of authorities, if the intent 
was to murder a person other than the person in¬ 
jured, accused cannot be convicted of assault with 
intent to murder the latter, proof of a general 
felonious intent not being sufficient to sustain the 
indictment,® so, if accused aims at one person but 
wounds another, he cannot be convicted of assault 
with intent to murder the person wounded ^ On the 
other hand, it is held in other jurisdictions that, 
where a man deliberately shoots at one person but 
misses him and wounds another, he may be convict¬ 
ed of assault with intent to murder the person in¬ 
jured Some of these decisions arc based on the 
theory that conduct which is so reckless as to imply 
total disregard for the lives of others raises an im¬ 
plication or presumption of general malice ,^1 oth¬ 
ers are based on the theory that the proximity of the 
injured person to the person aimed at causes his 
injury to be necessarily apprehended as a probable 
consequence of the act ,12 others are based on tbe 
theory that the malicious intent is tiansferred to the 
person injured ,1® and still others on the language of 
statutes which do not in terms confine the intent to 
kill to the person assaulted 
Mistaken identity An accused, who assaulted an¬ 
other with intent to murder, under a mistaken be¬ 
lief that the person assaulted was a third person on 
whom the assault was intended, is guilty of assault 
with intent to murder the actual victim 


a. Vt-state V Tavlor, 1<) A 447, 
70 Vt ]. 67 Am SR 64S, 42 LKA 
673 

30 r T p 21 notf 4 2 
Necessity of intent to kill sec supra 
S 79 

3. Va—Di inkard v (\)mmonwealth, 
183 S E “01, ir,.S Va 700 

'10 C J p 24 note 14 

I'rovocation and heat of pas.sion a.s 
dffens#' sec infra Ij 87 

4. Va—Johnson v Commonwealth, 
11 fi SE 073. 135 Va 524, 30 ALH 
755 

30 C J p 21 note 46 

Assault with intent to murder in sec- 
ond desrree 

W hci c it assiullc'd person had died 
ot woLinds inflK ted, defendant eould 
hi held to linvc committed murder 
in the .1 (ond de[-iee, hi ma\ prop- 
crlv he eonxKlcd of assault with in¬ 
tent to (ommiL murdei in ai eond de- 
Ifiee If <iss.iulli d per'-on does not die 
of wound so infli' ted —Phillips v 
Stall. 162 So ,;16, J20 EJa 134 
Use ol deadly weapon 

One shonii , ji’iotlicr viith a deadly 
Avcapon and wiUi no picteuise of pro- 
voe ition would ha\ t heeri KUilty of 
murder in at least the si i ond dej^iee 
In case of death, and i*- f^uiltV of ma¬ 
licious shooting: with intmi to kill 


—Johnson v (^ommonwe'alth, 115 ,S E 
673, 1.15 Va 524 30 A E R 755 

5. Tenn—Dams v State, 2 Humphr 
439 

6. Minn —Honfanti v Stale, 2 Minn 
123 

30 C J p 24 note 48 

7. Fla—Tillman v State, 88 So 377, 
81 Fla 558 

JO CJ p 27 note 72 

8 . Aik—Eaitlield v State, 34 Ark 
275. 36 Am R 8 

30 C J p 25 note 49 

9 Ark—Ragar v State, 24 S W 2d 
3.14. 335. 180 Aik 1131 
30 C J p 25 note 19 
Intent to kill one of several persons 
“Hut when ht lai i used] shoots 
into a loom lontiiningr thite jieisons 
with mil nt to kill one or iill of them 
undtr such tinumstam es that if 
death had n suited it would be mur¬ 
dei, then he would he KUilty of the 
crime ch.irged, whither he hit any 
one of them oi not, or il he hit one 
not intended, l»etause he did intend 
to kill one ot them and was •-o 
charged in the indictment ”—Ragar 
V Stall, supra 

10. Ill — People V Bollnow, 163 N E 
137, 531 111 434—People v Cohen, 
137 N E 511, 306 Ill 506. 
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Tex—Garrison v Stale, 158 S W 2d 
815, 143 Tex Cr 403 
30 C J p 25 note 61 

Without malice 

Where accused intended to shoot 
one person and hit another he was 
held guilty of as'^.iult with intent to 
rruiKler without m.iliie on the person 
wounded—(Vivert v State, 113 SW 
2d 556, 134 Tex Cr 12 

11. Ill—People V Bollnow, 163 NE 
437, 331 Ill 434- Pi ople v Cohen. 
137 N E 511, 305 Ill 506 

30 (> J p 25 note 53 

12 . Me—Slate v Gilman, 69 Me 
163, 31 Am R 257 

.30 C J p 25 note 64 

13. Tex—Jones v State, 231 SW 
122, 89 TexCr 365 

30 C J p 25 note 55 

14. SI)—Stale V Shanley, 104 NW 
522. 20 SD 18 

30 C J p 25 note 56 

15. Ky—^Williams V Commonwealth, 
17 SW2d 706. 229 Ky 580 

30 C J p 25 note 57 

Iiyiug in wait 

Accused, who lay In wait for cer¬ 
tain person, hut who shot at an¬ 
other thinking latter was person 
sought, was guilty of assault with 
intent to commit muider in first de- 
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§ 82. - Indiscriminate Assault on Several 

Shooting into a crowd Indiscriminately, with Intent to 
kill some one, is an assault with intent to kill each of 
them. 

Where a person fires into a crowd indiscriminate¬ 
ly with intent to kill some one, it is an assault with 
intent to kill each of them 

§ 83. - Setting Spring Gun or Man Trap 

Setting of a spring gun is not an assault with intent 
to murder in the absence of a specific intent to kill the 
person actually injured. 

The setting of spring guns or other deadly ma¬ 
chines as a nuisance, if the pubke is thereby subject¬ 
ed to danger, is discussed in the C J S title Nuisanc¬ 
es § 71, also 46 C J p 724 notes 7-10, but it has been 
held that it is not punishable as assault with intent 
to murder where there was no specific intent to kill 
the person actually injured 

§ 84. - Resisting Officer 

Subject to some qualifications, the rule generally is 
that, one who resists and attempts to kill an officer law¬ 
fully executing his functions, such as arrest, may be 
giiiKy of an assault wrth intent to murder, but, where 
the officer is acting unlawfully, one may use reasonable 
force to resist his arrest 

One who resists and attempts to kill an ofliC(r 
lawfully in the act of arresting him may lie con¬ 
victed of assault with intent to murder,and the 
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same rule applies in the case of the resistance of 
other lawful acts of an officer Where a person 
is told by an officer that he is an officer and has a 
warrant for his arrest, or where the person has 
knowledge of such fact independently of any infor¬ 
mation given by the officer, it is his duty to submit 
to arrest,^® but, where the person attcm])ting to 
make the arrest conducts himself so as to put the 
prisoner’s life in danger, the latter may repel force 
with force When the aggression of an officer 
in making an arrest exceeds what is reasonably nec¬ 
essary to effect the arrest, the right of self-defense 
inures to the party assaulted ^2 The fact that one 
engaged in a personal encounter is a peace officer 
gives him no greater rights than any other citizen, 
when he is not endeavoring to effect the arrest of 
a person assaulted by him 23 

No one is obliged to submit to an illegal arrest, 
and the fact that the person assaulted had no law¬ 
ful authority to make the arrest will mitigate the 
offense or may even excuse the assault howev¬ 
er, resistance in such cases must not be in enormous 
dispro])ortion to the wrong and injury threatened 
Accused’s right to resist his illegal arrest is not de¬ 
pendent on the arresting officer’s good or bad 
faith,-® or on whether the officer was acting m his 
official capacity,-*^ or on whether accused knew that 
he was an officer 28 

If accused was in no immediate danger of suf- 


—Sandeis v State, 270 SW 627, 
ir»l Tcnn 4r»4 

16. Aik—Kagar v State, 24 S W 2d 

Jn4. ISO Ark IJSl, quoting 

Oorptui Juris. 

30 C J p 25 note 58 

17. Ala- Simpson v State, 59 Ala 
1, 31 Am R 1 

emploved generally in assault 
with intent to murder see supra § 
75 

18. Ala—Berrv v Slate, 175 So 407, 
27 Ala App 507, certioiari denied 
175 So 412, 234 Ala 414 

Ark—Slate v Dowd, 1C S W 2d 1, 179 
Ark 384 

Mo—State v Peters, 242 S W 894 
30 CJ p 26 note 61. 

AutboTity to ailest grenerally see Ar¬ 
rest §§ 4-10 

19. Mich—People v Bernard, 84 N 
W 1092, 125 Mich 550, 65 LRA 
559, appeal dismissed 22 S Ct 940, 
184 U S 697. 46 D fid 764. 

30 C J P 26 note 62 
Resistance to search 

However, aroused is entitled to re¬ 
sist entrance of officer wheie search 
warrant was not shown or men¬ 
tioned and accused did not know 
thereof—Booth v State. 117 So. 492, 
22 Ala App 508. 


Rreservlng' peace 

Deputy sheriff was held engaged in 
perfoimunce of duties as conservator 
of peace in attempting to quiet dm 
lurbame—State v Lamb, Mo, 278 
S W 1009 

20. Mo—State v Bateswell, 16 S W 
959, 105 Mo 609 

30 C J p 26 note 63 

21. Ark —Watkins v State, 18 S W 
2d 343, 179 Aik 776 

10 CJ p 27 note 67 

Unlawful arrest 

In resisting an unlawful arrest, 
accused may attempt to slay the offi- 
cfr jf he believes and has reasonable 
ground to believe that he is in danger 
ol death or grt at bodily harm at the 
hands ot the officii, and in the ex- 
erc ise of reasonable judgment that 
there IS no other safe means of avert¬ 
ing the real or apparent danger e\- 
ci'pt to Slav the officer—Smith v 
Commonwealth, 244 SW 878, 196 Kv 
479 

22. Tex—Stanfield v State, 38 SW 
2d 94, 118 Tex Cr 47 

23. Mo—State v Clavlon, 19 SW 
819, 100 Mo 516, 18 Am S R 565 

24. Ala—Berry v State, 175 So 407 
27 Ala App 507, certiorari denied 
176 So. 412, 234 Ala. 414. 
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Conn—State v Engle, 162 A 922, 115 
Conn 638 

K\ —Smith V Commonwealth, 244 S 
W 878 196 Ky 479 
30 CJ p 26 note 61 

Application of law of self-defenBO 

Extent to whn h illegal airest inn\ 
hi* lawfully opposed is go\erned h\ 
law of self-defense—Stanfield v 
State, 38 S W 2d 94, 118 Tex Cr 47 

25. Ain—Heriv v State, 175 So 
407, 27 Ala App 507, ceitiorari de¬ 
nied 175 So 112. 234 Ala 414 

Kv—Smith V (\)mmonwealth, 244 S 
W 87S. 196 Kv 479 
Mo—,Stale V MeCthee, 274 SW 70, 
30S Mo 560 

Reasonable force 

Afiusid IS entitled to use force 
rfsisoiuihl\ necc'Psnrv to prevent his 
unlawful direst —Jlo\d v Stale, 56 S 
W 2d bBl, 122 TexCr 514 

26. Mo—State v McOehee, 274 S 
W 70. 308 Mo 560 

Good faith considered as a circum¬ 
stance of the case—St itc v McGehee, 
274 SW 70. 308 Mo 560 

27. Mo—State V McGthie supra. 

28. Mo— State v McGehee, supra. 



§ 84 


HOMICIDE 


40 C.J.S. 


feri-ng death or grievous bodily harm or he had no 
reasonable belief of such dangci, his conviction of 
assault with intent to murder will be sustained, al¬ 
though the attempted arrest was illegal Also, it 
has been held that, where there is no reasonable 
cause to apprehend any worse treatment than a le¬ 
gal arrest should subject a person to, it is the duty 
of a person to submit to an illegal arrest and seek 
his redress from the law Even an unwarranted 
attempt by a i)rivate person to make an arrest will 
not justify resistance to the point of an assault with 
intent to muider '^i 

Although an officer is never justified in shooting 
one guilty of a misdemeanor to cffectuatt his ar- 
lest or prevent his escape, as considered in Arrest 
§ 13 c, in order to justify shooting in self-defense 
while attini])ting an arrest, the officer must be in 
imminent danger of great personal injury, or the 
shooting must be done to prevent the commission 
of a felony ’^2 

§ 85. Assault with Intent to Kill or Commit 
Manslaughter 

a In general 
b Elements of offense 

a. In General 

Although there is no such offense at common law, 
an assault with Intent to kill or commit manslaughter is 


a statutory crime and, depending on the statute, is 
punishable as a felony or a misdemeanor. 

At common law there is no such offense as as¬ 
sault with intent merely to kill or commit man¬ 
slaughter 23 Assaults with intent to kill or with 
intent to commit manslaughter arc frequently pun¬ 
ishable as such under particular statutes ^4 There 
is no such offense as an assault with intent to com¬ 
mit involuntary manslaughter 25 Dci)endent on stat¬ 
ute, an assault with intent to kill or commit man¬ 
slaughter may be a felony 26 or a misdemeanor 27 

Although similar, an attempt to commit man¬ 
slaughter and an assaiilt with intent to commit man¬ 
slaughter arc distinct offenses 2^ 

The distinction between an assault with intent to 
kill or commit manslanglitcr and an assault with 
intent to commit murder is considered supra § 73 

b. Elements of Offense 

Except as otherwise piovided by statute, an assault 
with intent to kill or commit manslaughter consists of 
an intent to kill and an overt act toward its commission, 
under circumstances which would have made the act 
manslaughter if death had ensued 

To constitute the statutory offense of assault with 
intent to kill or to commit manslaughter, the assault 
must have been made under cii cumstances which 
would have made the act manslaughter if death hafl 
ensued 2^ It is necessary'^^^ and sufficient'll that the 


29. AK—Alien V state, 11 So 2d 
301, m Ala App 608, tertioran do-I 
mod 11 So 2d 302, 243 Ala 617— 
Htiiy V Stale, 175 So 4 07, 27 Ala 
App 507, cortioiaii denied 175 So 
412, 234 Ala 414 

Rsason for rale 

“While personal liberty is a veiy 
liiffhb estteriied nphl it is better 
to undergo the inconvenience of an 
unlawful airest, from which the law 
will deliver, than that human life 
should he sacrificed, and a dispute as 
to whether an arrest is lawful or un¬ 
lawful should not be decided with 
l>istola, when it is a matter that the 
maKistiate can speedily determine” 
—Smith V Commonwealth, 244 S W 
S7S. 870, 106 Ky 479 

Ubo of deadly weapon 

(1) Accused, notwithstanding at¬ 
tempted unlawful airest, is not ex¬ 
cused fiom use of dangerous weapon, 
unless without malice and on reason¬ 
able grounds that he believed that 
its use was necessary to protect him¬ 
self from death or serious bodily in¬ 
jury, or to pi event unlawful arrest — 
State V Engle, 162 A 022, 115 Conn 
638 

(2) Other cases see 30 C J. p 26 
note 65 £a]. 


30. C'll—INople V Seeley, 170 P 
5 41, 40 Cal App 586 

30 C J p 20 note 05 

31. Ala—Dryer v State, 36 So 38 
139 Ala, 117 

32. jMo—S tate v MeCthee 274 SW 
70, 308 Mo 560 

Use ot forcf in ariest for felony see 
Airest 1) 13 b 

IIomKide committed by person mak¬ 
ing arrest see infra 5 102 
Private person making arrest for 
felon> IS entitled to same protection 
as to self-d»*fense, as police c^flit er 
executing wan ant —Darnell v State, 
130 So 435, 21 Ala App 588 

33. Fla—Fortner v State, 161 So 
04, 119 Fla 150 

30 C J p 27 note 69 

34. Fla —State ex rel Brow n v 
Mayo, 152 So 627, 113 Fla 716— 
Deude V Tucker, 152 So 624, 113 
Pla 805 

Iowa—State v Bunn, 190 NW 155, 
195 Iowa 9 
30 C J p 27 note 70 
Shooting at another as statutory of¬ 
fense see Assault and Battery S 76 

snatute oonstraed 

Ky —McIntosh v Commonwealth, 120 
SW2d 1031, 276 Ky. 126. 
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35. Tenn - Shoiter \ State, 247 S W 
OS5, 147 Tenn 3 55 

30 C J p 27 note 71 

Well considered case 

h'la —Fortner v Slate 161 So 94, 07 
no J»'la 150, citing Corpus Juris. 

35. Mass —Commonwealth v Dem- 
bo^ki, 186 NE 580, 283 Mass 315 

37. Kv—Wilson v Commonwealth 
66 Ky 105 

LkI—S tale V Broxton, 177 So 572. 18S 
Da 45G 

38. Fla—Slate ev rel Brown v 
Mavo, 152 So 627, 113 Fla 746— 
I^c'voe V Tucker, 152 So 624, 113 
Fla 806 

39. Fla—P^ortner v State, 161 So 
94, 96, 119 Fla 150, quoting Corpus 
Juris —Dassiter v State, 123 So 
736, 98 Fla 370 

Iowa—State v Crutcher, 1 N W 2d 
195, 190, 231 Iowa 418, citing Cor 

pus Juris. 

Mass —Commonwealth v Demboski, 
186 NE 589, 283 Mass 315 

30 C J p 27 note 73 

40. Fla.—Fortner v State, 161 So 
94. 96. 110 Fla 150 

30 CJ p 28 note 79 

41. Iowa —State v Crutcher, 1 N W 
2d 196, 199, 231 Iowa 418, citing 
Corpus Juris. 

30 C J p 28 note 77. 



40 C J S HOMICIDE § 86 


crime would have been voluntary manslaughter had 
death ensued from the assault; but if the crime 
would have been involuntary manslaughter had 
death ensued, it is insufficient The gist of the 
offense is the intent to kill ^3 

Overt act To constitute an assault with intent 
to kill or commit manslaughter, it is necessary that 
theic be an attempt or offer by force or violence to 
carry out that intention 

Means employed It is not essential to an assault 
with intent to commit manslaughter that a deadly 
or dangerous weapon shall have been used,"*^ unless 
under a statute so providing, it is lecjuired that, in 
addition to the intent to commit manslaughter on 
the person of the party assailed, the assault^ must 
have been made with a deadly w^ea])on 

lirteni of injury Undei a statute to such effect, 
the infliction of serious injury not resulting m 
death is an essential element of the offense'*'^ 

Necessity of sinkinfj Where a statute punishes 
shooting or w'ounding another with intent to kill, 
an actual striking is reqiiirctl,'*^ and it has been 
held that a ptrson is not “shof’ when he is onl> 
powder burned by the weajion discharged 

Intent to kill one othc) than ilu person injured 
According to some authoritits, if the intent was to 
kill a person other than the jierson in]ure*d, accused 
cannot be convicted of assault wuth intent to kill the 


person injured, 50 but there is other authority hold¬ 
ing a contrary vicw.51 

§ 86. Defenses 

In addition to defenses usually available in the prose¬ 
cution of any crime, matters which negative an essen¬ 
tial element of an assault with intent to murder or kill 
constitute a defense thereto 

Generally, matters which bar a prosecution for 
the offense, as discussed in Criminal Law §§ 3«S-54, 
or matters which negative the essential ekments of 
the crime, to be discussed in detail in the follow¬ 
ing sections, arc a defense to a prosecution for as¬ 
sault with intent to murder or kill 52 As noted su¬ 
pra §§ 7^>, «S0, and infra § 87, a conviction of an as¬ 
sault with mil lit to murder cannot be supported 
where the circumstances arc such that the killing, 
had It taken plate, would not have been murder, nor, 
as .ipptais infr.i 8(S-95, can accused be convicted 
of <111 assault with intent to commit murder or man¬ 
slaughter, where the killing, had it taken place, 
would ha\e constituted justifiable or excusable hom¬ 
icide 

Where the intent is diiccted toward one ptrscai 
*ind anotlur person is injured by accident, accused 
IS entitled to an> defense, mitigation, or extenua¬ 
tion which might have been offend h<id he injured 
the jierson intended 53 

In aildition to the specific defenses to the charge 
of assault with intent to murder or kill, discussed 


42 Fla—Fortner v State, 161 So 
04, OG, 110 P^la 150. quoting Corpus 
Juris. 

30 C J p 28 note 78 


43 Fhi—Fortner v Stale, IGI So 
94, 06, 119 Pla 150, quotinft Cor¬ 
pus Juris. 


Neb — 

-Valias V 

StaU, 288 N VV 

818 

137 

Neb 260 



N (’ — 

-Stale \ 

Hefner, 165 SE 

879, 

199 

N C 778- 

-State V Redditt, 

126 

S R 

506, 189 

N C 176 



30 C J p 28 note 76 

Xufsrence or presumption of intent 

(1) Intent to kill may be in(«'ried 
from the nreumstanres of the rase — 
Poline V Stale, 198 N E 67, 209 Ind 
103 

(2) It may be inferred from the 
use of a deadly weapon in a manner 
calculated to produce death 

Ind—Poline v State, supra 
Okl—Moore v State, 218 P 1106, 26 
OklCr 54 

Intent not presumed bm matter of law 

(1) Where no homicide is commit¬ 
ted — Slate V Gibson, 146 SE 772, 
196 NC 393—Stale v Redditt, 126 S 
E 506. 189 N C 176 

(2) From the use of a deadly weap¬ 
on 


Neb—Valias v State, 288 NW 81S, 
137 Neb 250 

N —State V Gibson 115 SE 772, 
196 NC 393—State v Ueddlll, 126 
S E 506. 189 N C 170 

44. N C —State v Hefner, 155 S E 
879, 199 NC 778—State v Redditt, 
126 S K 506. 189 N C 176 

45. Fla—Grantham v State, 190 So 
495, 139 Fla, 129 

46 Fla—Fortner v Stale, 161 So 
94, 96, 119 Fla 150, quoting Corpus 
Juris. 

N —State V Hefner, 155 SE 879, 
199 N C 778—State v Redditt, 126 
S E 506 189 N C 176 
30 C J P 28 note 80 

Neeessiti ot use of deadly weapon In 
assault with intent to murder see 
supia 75 

Particular means as used held deadly 
weapons 

(1) Rlickjuk- SI lie v Hefner, 
156 S E 879, 199 N C 778 

(2) Fiiearms—State v Hefner, su¬ 
pra 

47. NC —Stale v Hefner, supra — 
Slate V Redditt, 126 S E 50b, 189 
NC 176 


48 Ea—State v Manuel, 96 So 263. 
163 La 7 

49. La —Slate v Manuel, supra 

50. Mo—State v Mnlhtill, 97 SW 

683, 199 Mo 202, 7 L K A ,N S , 630. 
8 Ann (\'is 781 

.30 C 1 p 26 note 50 

Basis for rule 

The ess» nc e of the crime charged 
IS thi sp(‘(.ifl( intention to take the 
liie of a certain person named in the 
indictment and in the absence of 
proof ol su( h intimlion ar cased can¬ 
not be convicted of an assault with 
an intent to kill the person injured 
—Jones V State, 251 SW 690, 169 
Ark 215 

51. Kan —Slate v Taylor, 26 P 2d 
698, 138 Kan 407 

30 C J p 25 note 52 

52. Ohio —M(Graw v State, 174 N 
E 711, 123 Ohio St 196 

Defenses to crimes generally see 
Ciirninal Law $S 38-54 

53. Iowa—State v Metcalfe, 212 N 
W 382, 20.3 Iowa 166 

Tev—Watson v State. 13 S W 2d 
696, 111 TexCr 636—Vining v 

State, 146 SW 909. bb Tex Cr 316 


949 



HOMICIDE 


40 C.J.S. 


§ 87 


in the succeeding sections, various other matters 
have been held to constitute®^ or not to constitute®® 
justification, excuse, extenuation or mitigation of 
such assault. 

§ 87. - Passion and Provocation 

Subject to some qualifications, the rule is that one 
cannot be guilty of an assault with intent to murder if 
the assault was the result of a sudden passion caused 
by an adequate provocation 

Since malice is an essential clement of assault 
with intent to commit murder, considered supra § 
78, and since, as considered supra § 42, the techni¬ 
cal malice essential to murder is lacking where a 
homicide is committed on a sudden heat of passion 
caused by adequate provocation, one cannot be 
guilty of assault with intent to murder if the assault 
was the result of a sudden passion occasioned by 
an adequate provocation,®® but the provocation 
must have been adequate ®'^ It must be sufficient to 
stir the resentment of a reasonable man,®* or, ac¬ 
cording to some authorities, to give rise to an irre¬ 
sistible passion ®9 

Provocation alone is not sufficient The exer¬ 


cise of a legal right, no matter how offensive, will 
not be deemed provocation for an assault Mere 
words, no matter how vulgar or obscene®^ or abu¬ 
sive,®® will not constitute adequate provocation. 
Further, accused must not himself have provoked 
or brought on the difficulty Passion will not 
constitute a defense where there has been adequate 
cooling time,®® and what constitutes adequate cool¬ 
ing time depends on the nature of the man and his 
mind as well as the circumstances and nature of the 
provocative act ®® 

§ 88. - Insanity and Intoxication 

Usually, Insanity or intoxication causing a mental 
incapacity to entertain the necessary intent to kill may 
constitute a valid defense to the charge of assault with 
intent to murder or commit manslaughter, even though 
the incapacity resulted from voluntary intoxication, al¬ 
though there is some authority to the contrary. 

Subject to the rules hereinbefore stated, see supra 
§ 4, insanity may constitute a defense to a charge 
of assault with intent to commit murder®'^ or vol¬ 
untary manslaughter ®* 

There is authority holding that voluntary drunk¬ 
enness or partial drunkenness is no defense to the 


54b Tex—Huohanan v Slate, 74 S W 

2d 1022, 127 Tex Cr 100 
Making arrest by private person 

Accu^.ed, as private person must 
show hona flde attempt to make ar- 
rewt for felony to make .mu< h defense 
available under Code 1*123 3267 - 

Iturnfll V State 139 So 436, 21 Ala 
App 5S8 

55. Held Insoffloiont 

(1) Mere words—Haney v Slate, 
101 So 533, 20 Ala App 2t6, certio¬ 
rari denied Ex parte Haney, 101 So 

211 Ala 614 

(2) Insiilting^, abusive, or opprobri¬ 
ous language—Haney v State, supra 

(3) A prior altercation or encount¬ 
er 

Ill_IVople V Cohen, 137 NE 511, 

305 Til 606 

Okl—Compton v State, 122 P 2d 819, 

74 Okl Cr 4 8 

(1) l*ruse< uting witness' bad repu¬ 
tation tor quairelsomeness—Perry v 
(^ornminivvealth, 161 S W 2d 377 286 

Ky 687 

(6) That a( (used is high strung, 
neivoufc, and exeitahle—Elmore v 
State 1.6K So 771, 26 Ala App 290 

(6) That person assailed was 
armed but made no .atti mj)t to use 
his weapon —Purdj v Stale, 97 S W 
480, 60 TixO 318—30 CJ p 28 note 
85 

(7) That deciased revived mortal 
blow liefore blow bv air used—Law- 
horn v State, 136 SE 99, 3b GaApp 
212 . 


(8) Further matters—State v Tav- 
lor, 26 P 2d 698, 138 Kan 407 

56. Tex—Davis v State, 259 SW 
94 6. 96 TexCr 646 

30 C J p 29 note 88 

Adequate provocation reducing mur¬ 
der to manslaughter see .supra 
46-64 

ZnJtLrlniT third person 

Accidental shooting of third party 
instead of intended victim, in heal of 
passion, resulting from intended vic¬ 
tim’s conduct was merely aggravated 
assault—Watson v State, 13 S W 2d 
696 111 Tex Cr 636 

57. Cal —People v Calloway, 286 P 

4 76, 104 Cal App 422- 
30 C J p 29 note 89 

Xieg'al provocation essential 

If theie IS no legal provocation, 
heat of passion of accused is imma¬ 
terial — I’eople V (Jallowav, supra 

58. Cal —People v Hearn, 6 I’ 677, 
66 Cal 394 

Tex—Davis V State. 259 SW 946, 96 
TexCr 646 

59. Aik —Young v Slate, 138 SW 
476, 99 Ark 407—Clardy v State, 
131 SW 46, 96 Ark 62 

60. Tex—Chatman v State, Cr, 55 

5 W 346 

61. Nev—State v Lawry, 4 Nev 
161 

30 CJ p 29 note 93 

62. Tex —Mozee V State, Or, 61 S 
W 250 

63. Ala—(’’ollins v State, 106 So 
341, 21 Ala App 1B2, certiorari de¬ 
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nied Ex parte Collins, 106 So 344, 
214 Ala 61—Haney v State, 101 So 
533, 20 Ala App 236, < f‘rtiorari de¬ 
nied Ex parte Hanev, 101 So 537 
211 Ala 614 

Ill—SUffy v People, 22 N E 861. 

862, 130 Ill 98 
30 C ,1 p 29 note 95 
Wolds as piovocation reducing mur¬ 
der to manslaughter see supra g 47 

64. Kv —Collett V Commonwealth, 
113 S W 2d 861, 272 Kv 69 

30 C J p 29 note 97 
Eftpct of provocation by accused on 
reduction of murdei to manslaugh¬ 
ter see supra {} 48 

65. SC— State v Coodson, 138 SE 
816. 140 SC 357 

30 C J p 29 note 98 
Cooling tune in case of homicide see 
supra ^ 54 

66. SC—State v Coodson, supra 

67. Mich—People V Owen 118 N W 
690, 154 Mich 571, 21 L R A ,N S , 
520 

30 C J p 30 note 1 

Test of Insanity 

If accused was able to diatingtilsh 
right and wrong and to know the na¬ 
ture and quality of his act, then his 
defense of Inaanitv fails—Hann v 
State. 247 P 129. .30 Anz 366 

Temporary or emotional laeanity is 
no justification or excuse for feloni¬ 
ous assault —Elmore v State, 158 So 
771. 26 Ala App 290 

68. Insanity held not shown 

Tenn —Overton v Slate, 56 S.W 2d 
740, 166 Tenn. 676 
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charge of assault with intent to murder or , 

but in most jurisdictions, voluntary intoxication may 
reduce what would otherwise be an assault with in¬ 
tent to murder or kill to an offense of lesser degree, 
by showing that accused did not have the specific 
intent which is a necessary element in the crime, 
unless the rule is changed by statute However, 
the latter rule docs not apply where accused w«is 
not so drunk as to be incapable of entertaining the 
necessary specific intent *^2 

Drunkenness, although not so excessive as to ren¬ 
der accused utterly incapable of forming a deliber¬ 
ate purpose, may have produced a state of mind un¬ 
favorable to premeditation, and this should be taken 
into consult I alion by the jury '^3 On the other hand, 

It has been held that drunkenness which does not 
amount to insanity is no defense, so as to entitle ac¬ 
cused to an entile accpiiUtil'^'* 

§ 89. -Self-Defense in General 

Generally, self-defense obtains in cases of assault 
with inteat to muider or kill if there is a reasonable ap- 
piehension of immediate danger of death or great bodily 
harm, and m a proper case a person acting in self- 
defense, may use such force as is reasonably necessary 
to protect himself from such danger 

The hiw of SLlf-dcfciise in cases of homicide ap¬ 


plies also in cases of assault with intent to murder 
or assault with intent to commit manslaughter,'^® 
so that if the homicide would have been excusable 
had death ensued the unsuccessful attempt to kill is 
also excusable.'^® If accused with good reason be¬ 
lieved that the person assaulted was about to take 
his life or to do him great bodily harm, accused had 
a right to act m self-defense In order to invoke 
the doctrine of self-defense, no hard and fast rule 
can he laid down as to just what conduct on the 
part of the victim is sufficient to induce a reasonable 
belief in accused that he is about to lose his life or 
suffer great bodily harm.*^® Each case must be con¬ 
sidered in the light of the proved facts and cir¬ 
cumstances 

If accused had a reasonable apprehension, under 
the circumstances, that he was in immediate danger 
of death oi great bodily harm, even though in fact 
no such danger existed, it is sufficient to justify his 
act in self-defense,®® although in at least one ju- 
ri^^cliction, accused’s right ot self-defense obtains 
against any character of unlawful attack and is not 
limiud to .illiicks which pul him in fear of death or 
serious bodily injury He must have entertained 
ail honest belief that he was in such danger his 
act must have been necessary or honestly heheved 
by him to he necessary to prevent the injury,®® and 


69, Tex—IMorall v Plate 117 S W" 
Jd 71)1. 135 TfxCY 2r)j 

Va—JoJinson V Conimonuf alth, 11H 
SK 67 1, ISf) Vci 521, 30 A LH 755 
70 Kv — l^lac kburn v ('ommon- 

weallh, 2 55 S W 99 200 K\ 038 
•10 C J I) 'iO nolo 2 

Effect of intent formtU pr loi to in¬ 
toxication SCO supra ^ 5 I 

71, Ca— Bonn«'r v State, 105 S lil 
86'5 JO (i.i \pp 185 

SO C J p lO not 5 

72, Cal—i’LopJf \ Ov\ ens, 86 P 

9S0 i t''al App 750 

<1() CJ p 30 note A 

73. Wash—State v Dolan, 50 P 

17J, 17 Wnsli 4 99 

30 C J p 30 note 6 

74. Idaho Slalo v UiKlcy, 62 P 

67i), 7 Id.iho J32 

30 CJ p 30 note 7 

DmxLkeimeBB amountlnfir to tempo, 
rary insanity c.m he used 1)\ the 
jury, if thev so desire, m nnitliora- 
tion of the ppn>iU\ —McCall v Slate, 
117 SWJd 79 4. 1 15 Tex Cr 25J 

75 Tox —VarlJorouKh v State, 84 
S W 2d 729. 1J9 Te\(h 177 
Self-defense in homicide K‘*ri< rally 
see iii/ra tt<} 114-138 

70. (^)nn ^—State v Mtfluiie, SO A 
761, 84 Conn 470, ,38 E R A .N S , 
1045 

30 C J p 30 note 10 


77. Iowa—State v Miller, 2 N W 2d 
290, 231 Iowa 863 

Ohio--MtGaw V Slate. 174 NE 711, 
12.3 Ohio St 196 
30 CJ p 30 note 9 
Unexpected attack 

If oni* eharped with maliciou'dy 
shootiiiK Ht and wounding? another 
With intention to kill him wa^ unex- 
pectedlv a‘=isailed and fired on and 
wounded hy such other before he 
la Kan to hIiooI, his plea of 'self-de- 
tense should have been sustained — 
Hendru’kson v Commonwealth, 257 
S W 1029, 201 Ky 5X2 

78. Iowa-—Stale \ Crutcher, 1 NW 
2d 195, 231 Iowa 41S 

79. low'a--State* v Ciutehor, supra 

80 \1t. —Rodine v State, 93 So 

2 64 18 Ala App 514 

Kan - State v Taylor, 26 P 2d 598, 
1 >S Kan 407 

Miss — Thornton v State, 1 So 2d 778, 
191 Miss 107 

N" C—Slcitt V Elmore. 193 SE 713, 
212 N C 531 

Ohio —Ml Craw v Stale, 174 NE 
741, 123 Ohio St 196—M.ari oKui- 

seppe V State, 1.51 NE 1S2, 111 
Ohio St 299 —Stewart v State. 138 
N E 876 105 Ohio St 625 
Okl —Adiins v State, 70 P 2d 821 
.S27, 62 Okl Or 167, quoting Corpus 
Juris. 

Tex—'I’lttman v State 144 S W 2d 
569, 140 TexCr 264—Logan v 
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state, 29c SW 570, 107 TexCr 
297—Alexander v State, 255 SW 
408, 95 TexCr 197 
30 CJ p 31 note 11 
Actual assault hy victim is not 
always necessary in order to justify 
accused in using a deadly weapon in 
Relf-de*fon8e*, If the cireumstanceB 
were such as to taubc a reasonable 
apprehension that an ass.iult was 
about to be committed—State v 
Crutcher, 1 N W 2d 195. 231 Iowa 118 
81 Tex—Cloudy v Stale, 152 SW 
2d 363 142 TexCr '211—Greer v 

State, 47 SW2d 8,31, 120 Te\ (h 
21—Vega V Slate 2 76 SW 1101 
102 Tex <’’r 37 IToltomh v State 

265 SW 1039, 98 TexCr 456— 

Ma>nird v State 265 SW 1G7, 98 
TexCr 201—Sihutz v State, 257 
S W 880, 96 Tex Cr 287 

82. Ohio—McGraw v State, 174 N 
E 711, 123 Ohio SI 196 -Stewart v 
Stall, 1 IS NE 876, 105 Ohio St 
025 


f'lkl —Ad.'irns v St.nte 70 P 2d 821 
827, 62 Okl Cr 167, quoting Corpus 
Juris. 


30 C J p 31 note 12 

83. (la —-Fiazier v Stale, 

38 

S E 

149, 112 Ga 868 

NC—State v Elmore, 19.3 

SE 

713. 

212 N C 531 

Ohio—McGraw v Slatt, 

174 

NE 


741, 123 Ohio St 196 

“An accused Is justillcd in using 
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the cii cumstanccs must have been such as to excite 
the fear of a reasonable man 

Necessity of overt act toward accused Mere 
threats, however violent, will not ordinarily justify 
an assault of a deadly nature The person as¬ 
saulted must in some manner have manifested his 
immediate intention of excciitinp^ the threats,^® or, 
as otherwise stated, at the time of the assault there 
must have been some overt act toward accused in¬ 
dicative of imminent danger There is no exact 
general definition of an overt act justifying a per¬ 
son in the exercise of the right of self-defense 
which can be applicable to every case The bare 
fear that a man intends to kill or commit some seri¬ 
ous personal injury, howTver well grounded, unac¬ 
companied by any overt act indicative of such in¬ 
tention, will not warrant killing or attempting to kill 
the party by way of prevention 

Amount of force in repeUmq attack Accused has 


a right to use such force as reasonably appears to 
him to be necessary to save his life or to protect 
himself from great bodily harm However, he is 
not justified in using more force than is apparently 
necessary to avert the danger He is required to 
exercise only reasonable judgment in determining 
the amount of requisite force 

Under circumstances which would justify it, ac¬ 
cused may use a deadly wcajion in self-defense.^^ 
If the assault is not felonious and there is no rea¬ 
son for a belief on the part of the person assaulted 
that the danger is actual and imminent, he is not 
justified in using a deadly weapon in a deadly 
manner One on whom another was making a 
mere assault with the fist without intending to do 
great bodily harm, and who was not deceived as to 
the character of the assault was nert justified in tak¬ 
ing life or in using a deadly weapon in self-de¬ 
fense but if accused acted under the smart of an 


force to defend his person onl> when 
fon'e is neeessurv, oi rfason'jhly ap¬ 
pears to bo necessary, to aicoinplish 
that end "—State v M.irk Ijcn, 13S 
A 719 lOS N J I.aw 439 
Self-defense cotermlnons with neces- 

Bity 

The law of Mississippi docs not re- 
<iuire flight by one assailed, but the 
law cannot is'nore flight of prosecut- 
inj? witness who had theretofore at¬ 
tacked accused, since riffht of “self- 
defense” is coterminous with reason¬ 
ably apparent nc( esHity—Thoinlon 

V Stale, 1 So 2d 778, 191 Miss 407 
Iiaok of JastlfloatlOBL 

Statute authoruinK ejection of pas¬ 
sengers was held appluablc to piose- 
cut ion for assault with intent to 
murder, by passenger cutting conduc¬ 
tor while being pTc)i)frly ejected — 
t’linton V State, 139 S E 82, 37 (la 
Vpp 79 

84. Ala—Cooke v Stale, 93 So 86, 
18 \la Vpp 416, certiorari denied 
Ex p'lrte Cookt. 93 So 821, 208 Ala 
100 

V f—State' V Mark Een, l.'iS \ 749, 
IDS N J Law 4 39 

Oliio—McCraw y State, 171 NE 
711, 123 (.)hio St 196 
Old—(%)rnpton v State, 122 P 2d 819 
74 Okl Cr 4S-—Adams v State, 70 
P2d 821, 827. 62 Ckl Cr ]67, quot¬ 
ing Corpus Juris. 

Tex—iMltniari v State, 144 S W 2d 
569. 110 TexCr 264 
30 CJ p 31 note 14 
Keasouahle aud pnideut xuaa 

“Self-defense can be sus¬ 

tained only when the defend.int, 
acting as a reasonable* and prudent 
man under the paitieulai eireuTri- 
stances, is justitled in coneluding 
that such course is nGces&ar^ m or¬ 
der to protect himse-lf against d'ath 
or great bodily harm at the hands of 


hiH assailant ”—Thornton v State, 1 

So 2d 778, 191 Miss 407 

Standard for measurement of danger 

(1) The danger to accused must 
have been either real oi reasonably 
apparent to a reasonable person, and 
the mere fact thst accused hlms^ If 
thought that he was in danger is in¬ 
sufficient—Uodine V State, 93 So 
264, 18 Ala \pp 514 

(2) The conditions must be such 
as would alarm a man of ordinal v 
firmness and impress him lluil the 
danger wa.s imminent —Stewart \ 
Stale, 138 NE 876, 105 Ohio St 625 

Reasonable fear a.s defense to as¬ 
sault with intent to murdei must 
show netossitv or apparent necossilv 
of attack to prevent felony—Martin 
V State, 1.36 SE 324, 36 (Ja App 2SS 
8S. Ala—(''ooke v Stale, 93 So 86, 
IS Ain App 416, (ertiorari denied 
Ev parte Cookt, 93 So 824, 208 Ala 
100 

Ark—Smith v Stale, 287 SW 1026, 
172 Ark 156 

Iowa—Slate v Crutcher, 1 N W Jd 
195, 211 Iowa 118 

TTi-s—(^•^llas V State, 118 So 44 7, 
151 Mjss fil7 

88 . Ala—C'ooke v State, 93 So 86 
18 Ala App 416, cfrtiornn denied 
E\ parte tV)oke, 93 So 824, 208 Ala 
100 

30 C J p 31 note 16 
Communication of threat 

Neither comrnunii ated nor uncom- 
municated threats will mitigate an 
assault with inifiU to kill unJes,s ac¬ 
companied bv some overt act—Comp¬ 
ton V State, 122 1* 2d 819, 74 Okl Cr 
48 

Frovlons difficulty is immaterial 

Okl —Compton v State, .supra 
87. Mi,s.s—Callas v State, 118 So 
447, 151 Miss 617 
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—Compton v State, 122 P 2d 819, 
74 Okl Cr 48 
30 C J p 31 note 17 
88 . Ala—Cooke v State, 93 So 86. 
18 Ala App 416 tcrtioiari denied 
Ev parte Cooke, 93 So 821, 208 Ala 
100 

“Overt act” defined 

An “overt act ” which will justify 
the exercise of the right of self-de¬ 
fense*, i,s fauch as would manifest to 
the mind of a reasonable person .i 
present intention to kill him or do 
him great bodily harm—Cooke v 
State, supra 

83. Ga —Martin v State, 136 S E 
324, .36 (JaApj) 2S8 

90. A.la—Patterson v State, 126 Sc» 
420, 23 Ala App 428 

-N’t"—Slate V Elmore, 193 S E. 713, 
212 NC .531 

Protection from danger 

One has right to lepel assault with 
force nec^cssary to protect himself, 
although assault is not such as 
would put him in fear of death or 
St nous injuiy - - Hole omb v State*, 
265 SW 1039, 98 TexCr 456 

91. Kan—Slate v Taylor, 26 P 2d 
508, 138 Kan 407 

30 C J p 31 note 18 

92. Mo—Stale v Hopkins, 213 S W. 

1 26. 128. 278 Mo 385 

30 CJ p 31 note 19 

93. Ill —People v Hannon, 44 N E. 
2d 923, 381 Ill 206 

Mich—I'eople v Darin, 19 NW 159, 
53 Mith 190, 51 Am R 151 

94. Te\ —Alexander v State, 256 S 
W 408, 95 TexCr *497 

30 C J p 31 note 15 

35. Ind—Earkin v. State, 71 N E 
95, 163 Irid 375 
30 C J p 31 note 20. 
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unexpected assault, he cannot be convicted of as¬ 
sault with intent to murder, although he may be 
convicted of simple assault, or at most aggravated 
assault 

Accidental injury to another Accused may as¬ 
sert that the shooting was in self-defense where in 
defending himself against a third person he acci¬ 
dentally shot another 

Attack by several Where one is attacked by 
several assailants, he is justified in acting on the 
hostile demonstrations of any one of them 

§ 90. - Duty to Retreat 

Except as modified by statute, the general rule, sub¬ 
ject to some qualifications, is that it is necessary to re¬ 
treat before one may resort to deadly measures in his 
defense 

Tn ordtr to justify his act on the ground of sclf- 
defense accused must as a rule have emplovcd all 
means within his ixiwer and consistent with his 
safety to avoid the danger and avert the necessity 
for taking life Theiefore, it is as a general rule 
the diit> of a person assaulted to retreat before re¬ 
sorting to deadly measures in his defense, unless 
retreat would incieasc his peril, or he has a reason¬ 
able apprehension that it would do so,^ and he must 
retreat in good faith and not for the piujiose of 
executing a fixed design to killhut a jierson as¬ 
saulted in a place where he has <i right to he may 


stand his ground and repel force with force even 
to the taking of his assailant’s life, if necessary, in 
order to preserve his own or protect himself from 
great bodily harm ^ In some jurisdictions the com¬ 
mon-law rule has been changed by statute so that 
a person who is unlawfully attacked is not bound to 
retreat, but may stand his ground, regardless of the 
character of the attack ^ 

§ 91. - Where Accused Is Aggressor 

Ordinarily, one who provokes a difficulty is not en¬ 
titled to the excuse of self-defense unless he first, in good 
faith, withdraws from the conflict 

One who provokes a combat by assaulting another 
cannot as a rule avail himself of the excuse of self- 
defense,'^ unless he first, in good faith, withdraws 
from the contest which he has brought on ® One 
who s(.(ks another for the purpose of provoking a 
difficulty is not dciirived of the right of self-defense, 
wdiere he docs nothing to provoke a difficulty when 
he meets him but on the other hand, one may be 
guilty of having provoked the (hlTiculty, ])reclnding 
him from invoking the doctrine of self-defense, al¬ 
though he did ru)t intend to provoke any difficulty 
when he approached the prosecutor® If accused 
acted without felonious intent, the mere fact that 
h( brought on the difficulty does not necessarily pre¬ 
clude him from justifying on the ground of self- 
defense where he was afterward compelled to act 
ill self-defense ^ 


Mere Inequality in size and 

strengfth will not autbonze the small- | 
er (ornbatanl to resent a blow bv i 
stabbinp his assailant—IVIor^an v | 

State, 16 UK 836, 110 da 560 | 

96. Tex—Hi ewer v State, 153 SW 

633, 6S Tex Cr 481 

30 CJ p 33 note 21 

Passion and provocation see 'cupra 15 
87 

97. Tex--Watson v State, 13 SW 
2d 696. ni TexCr 63b 

30 C J p 32 note 22 

98. Miss—rjordoii v State, 9 So 2d 
877, 878, citing: Corpus Jnris. 

30 C J p 32 note 23 

99. Del —State v De Paolo, 84 A 
213, 26 Del 176 

30 C J p 32 note 25 

1. Ala—Haney v State, 101 So 5 11,' 
20 Ala App 236, eertiorail denied ! 
Ex partc' Hanej, 101 So 537, 31 1 
Ala 614 

30 CJ p 33 note 26 
Duty to retreat before committing 
homicide in self-defense see intra 
iji} 137-130 

AfiTfirresBor 

Instruction that accused althougrh 
agglessor, need not retreat if pre¬ 
vented wa.s erroneous as improperly, 


elating law Slate* v licslic, 120 So 
614. 167 Da 967 

2. WVi St Ue V TIood 59 S 1*2 

971 6 1 WVi P3 139 AmSIl 964, 

15 R \ . \ S , 418 

3. Iowa - Stale v Metcalfe, 194 N 
W M 196 Iowa 381 

Kill—Stale \ Taylor, 26 P 2d 598 
13S Kan 107 
to CJ p 33 note 28 
Own place of busineBB 
Sl^ Slilf \ Rogers, 126 SE 329, 
130 SC 426 

4. Kan — Stale \ Pettevs, 70 I’ 688, 
65 Kan 62 5 

30 (W p 32 note 29 

5 K\ - Collett V Commonwealth 
113 S W 2<1 861, 372 Kv 69 
30 C I p 33 note 31 

Efftc.t of aggression <>i provoc'ation 
on Tight ot sc If-dc I'ensi* in com- 
nutling homicide sec infra 117- 
121 

Manner or means of provocation 

An instruction denying tlie right 
of sc If-dcfen^^c, If accused ‘brought 
on the ditliculty,'’ without dostiibing 
the manner or means by which it 
was brought on, is erroneous—Mar¬ 
tin V Commonwealth, 269 S W 556, 
207 Ky 519 

6. Ky— Collett \ Commonwealth, 


113 SW2d 861. 865, 272 Ky 69, 
citing Corpus Jnris Martin v 
Commonwealth, 269 SW 556 207 

Ky 519 

Okl -Mooie V State, 218 P 1106, 26 
Ok I 51 

30 C J p 33 note 31 
Prior threats by the party assault¬ 
ed arc immaterial where accused 
piovoked tlie difliculty —I-.amb v 
Commonwealth 126 SE 3, 141 Va 
181 

Informing’ adversary of abandonment 

One* bringing about dilhi l^^t^ le- 
quiring st 1 t-d^ tt iis( » annot plead 
St If-cicrc'nst , unit ss befoie ncft*ssitv 
he <ib.indons ditfiLullv and informs 
cui\iisii\ —StatL V I^eslie, 120 So 
614 167 la 967 

Altliouerh prevented from pursaing 
orig’inal design, pt rson rt'sponsili^e 
fot nt t < s j1\ oT St If defense cannot 
pkad s(>lf-d( tc nsc unless advising ad- 
\f'tsir\ of inltiit to quit --State v. 
JaslK .supra 

7. Tt X—T're'cott v. State, Cr , 101 
S V\ 215 

to C J 11 33 note 32 
n .Ma—Scoggins v State, 26 So 
ISO, 120 Ala 369 

J luwa—State v Miller, 2 N W 2d 
290, 231 Iowa 863 
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Mere words, however, no matter how vile, will 
not constitute adequate provocation as to preclude 
the person speaking them from setting up self-de¬ 
fense On the other hand, there is authority rec¬ 
ognizing the rule that one who uses opprobrious lan¬ 
guage toward another which is calculated to and 
does bring on difficulty will be deprived of the right 
of self-defense.^^ 

§ 92. - Mutual Combat 

One who voluntarily engages in a conflict cannot or¬ 
dinarily aasert self-defense as an excuse. 

Where a fight is engaged in by mutual agreement, 
the law of self-defense cannot be invoked ^2 5;o 

that, if accused invites the prosecuting witness to 
engage in a fight, self-defense cannot be set up in a 
prosecution for assault with intent to kill A 
person who enters a combat armed with a concealed 
deadly weapon may use it to protect his life, if his 
adversary who struck the first blow resorts to such 
a weapon, and will not be guilty of assault with in¬ 
tent to murder, unless he intended from the first to 
use the weapon if necessary to overcome his antag¬ 
onist 

§ 93. - Defense of Property 

One may use such reasonable force as is necessary to 
protect or regain possession of his property, and In a 
propel case an assault with intent to kill may be Justified. 
A mere trespass will not, however, justify such assault 

An assault with intent to kill cannot bo justified 
on the ground that it was necessary to prevent a 
mere trespass on property or to expel an actual tres¬ 
passer .i-'* but a person may lawfully rejiel force by 
force in defense of his property against one who 


manifestly intends, by violence or surprise, to com¬ 
mit a felony against it, and, if in making such de¬ 
fense, he takes or endangers the life of the feloni¬ 
ous aggressor, the act is justifiable Under a 
statute regarding resistance of an attempt to take 
property by “force,’^ an attempted taking need not 
be by violence to justify forcible resistance 

The owner may lawfully use such reasonable 
force as is necessary, under the circumstances, to 
protect or regain possession of his property,^* and 
what IS such reasonable force is a question of fact 
for the jury The criterion of necessity which 
justifies the use of force by the property owner in 
defense of his property is the apparent, and not the 
actual, necessity,^® and he will be judged by what a 
reasonably prudent man in good faith would do un¬ 
der such circumstances 21 

The use of a deadly weapon may sometimes be 
justified,22 as where both the person and the prop¬ 
erty of the owner are in danger,23 and is a factor 
to be considered in determining whether excessive 
force was used 24 The right of the proj^netor of a 
store to eject therefrom a turbulent and profane in¬ 
truder inheres also in his clerks 25 The manager or 
owner of a public resort has no right to eject a po¬ 
lice officer who is there in performance of his 
duty 26 

§ 94. - Defense of Habitation 

An owner or occupant of a dwelling may use whatever 
reasonable force is necessary to prevent an invasion of his 
habitation or to protect it from a peace-disturbing in¬ 
truder 

The owner or occupant of a dwelling may law¬ 
fully repel force by force in defense of his habita- 


Ky—Mai tin v Commonwealth, 269 
S W 556, 207 Ky 519 
30 CJ p 33 note 34 

10. Iowa—Slate v Miller, 2 N W 2d 
290, 231 Iowa S63 

11. SC—Slate \ Wright, 169 SE 
492. 161 S C 04 

Xilmltatlon of rule 

ih)wi‘ver, the right of self-defense 
IS not destroyed if accused resents 
in h.irsh and indignant terms, even 
though they are such as are calcu- 
latid to piecipitate a difficulty, in¬ 
sulting lomaiks hy the prosecuting 
witness—Slatt v Wright, supra 

12. Tex—lirewer v State, 153 S W. 
622, 68 Tex Cr 4 83 

**Mutaal combat” deflued 

"Mutual ooinhat ’’ within statute 
providing for .s(*lf-d(*fen.se, is a mu¬ 
tual fight following a mutual inten¬ 
tion to fight with felonious purpose 
—McDuffie V State, 168 SE 910, 46 
Ga App 691. 


Where accused is on his own prem. 

ises and the prosecutor advances on 
him aimed with a deadly weapon, 
the law of niijlual combat does not 
apply—(’’ampbcll v State, 170 P 
915, 14 Okl Cr 319 

13. Ky —Doneghv v Common¬ 

wealth, 271 S W 586, 208 Ky 500 

14. Miss—Aldnge v State, 59 Miss 
250 

15. SC—Stale v Rogers, 126 SE 
329, 130 SC 42b 

30 C J p 33 note 39 
Defense ot property as justifying 
homicide scf infra § 110 
la. Ala —Devens v State, 67 So. 

497, 3 Ala App 46 
30 CJ p 34 note 40 

17. Iowa—State v Metcalfe, 212 N. 
W 382, 203 Iowa 155 

18. Iowa—Stale v Metcalfe, supra 
SC—State V Rog. rs, 126 SE 329, 

130 SC 4 26 
30 C J p 34 note 41 
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Bodily injury 

I’roperty owner had right in resist¬ 
ing felonious cdii\ing away of prop¬ 
erty to inflict some degree of bodily 
injury—State v Metcalfe, 212 NW 
382, 203 Iowa 155 

19 Mo —Slate v Dooley, 26 S W 
568, 121 Mo 691 
30 C J p 34 note 41 

20. Iowa—Slate v Metcalfe, 212 N 
W 382, 203 Iowa 155 

21. Iowa—State v Metcalfe, supra 

22 . Iowa—State v Metcalfe, supra 

23. Mich—people v Dann, 19 NW 
159, 53 Mich 490, 51 Am R 151 

24. Iowa—State v Metcalfe, 212 N 
W 382, 203 Iowa 156 

25 Mo—State v Hamilton, 70 S W 
876, 170 Mo 377 

2d. Cal —People v McKeehan, 106 
P 273, 11 Cal App 443. 

30 C J p 34 note 60. 
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tion against one who attempts to enter in a forcible 
or violent manner for the apparent purpose of com¬ 
mitting a felony therein or inflicting great bodily 
harm or offering personal violence to an inmate, 
and, if in making such defense, he endangers the 
life of the felonious aggressor, his act is justifia- 
So the owner has the right, even if neces¬ 
sary to the extent of the taking of life, to protect 
his dwelling against a pea^:e-disturbing, profane in- 
truder.2^ These rules, however, are not applicable 
where the assault was unwarranted under the cir¬ 
cumstances,or was not necessary to prevent an 
invasion of accused’s habitation,30 or it was made 
on a person who, although in accused’s habitation, 
was peacefully leaving it at accused’s direction 3i 

The fact that one sleeps in a place does not nec¬ 
essarily make that place his habitation so that he 
will be justified in defending it as such 32 

§ 95. - Defense of Third Person 

One may use, in defense of a third person, as much 
force as reasonably appears to be necessary, even to the 
extent of taking life but he Is entitled to only such de¬ 
fenses as if he had been the person attacked. 

One who has good reason to believe and does be¬ 
lieve that he is resisting a felonious assault on a 
third person is not guilty of assault with intent to 
murder 33 A fortiori one may lawfully use suffi¬ 
cient force to repel an assault on a relative or a 
member of his family even to the taking of life, if 
that IS necessary, and he is entitled to the same de¬ 
fenses as if he had been the person assaultcd,^^ but 
to no other or greater defenses 35 A relative who 
strikes in defense of one who he knows provoked 


the difficulty will be bound by the wrong of the 
relative defended^® and can avail himself of the 
doctrine of self-defense only where the party de¬ 
fended had a right to strike in his own defcnse.37 

The right to defend another from death or great 
bodily harm does not depend on the reality of the 
danger or on the belief of the one in danger but 
on the facts as they reasonably appear to the de¬ 
fender 38 One may resort to a deadly weapon to 
prevent a police officer from an unlawful search of 
a mere friend 39 

§ 96. Persons Liable; Accessaries, Aiders, 
and Abettors 

Although one does not actively participate In an as¬ 
sault with intent to take life, he may be accountable there¬ 
for if he aids or abets In, or procures the commission of, 
the offense, provided he has knowledge of the assailant’s 
intent to kill. 

Where assault with intent to commit murder is 
made a felony, as considered supra § 73, it is an of¬ 
fense to which there may be accessaries,^® except 
where, as in the case of other offenses, considered 
m Criminal Law § 82, §§ 85-89, accessaries before 
the fact and principals in the second degree are re¬ 
garded as guilty as principals Under the general 
rule considered in Criminal Law § 81, that the dis¬ 
tinction between principals and accessaries applies 
only in cases of felony, where the assault charged 
is regarded only as a misdemeanor all parties impli¬ 
cated are guilty as principals 

Where defendant and others have a common de¬ 
sign to do an unlawful act, then whatever act any 
one of them does in furtherance of the design is an 


27 Ga—Love v State, 80 SE ?()y, 
11 Ga App 10 
30 r .1 p T4 note 44 

Ltftnsc of hil)iLalion as justifyinj? 

liomicide st < infra 109 
23. IVlo—State v Raper, 42 S\V 
OJT) 141 Mo 327 
30 CJ p 34 note If. 

20 Mo—State v 1‘eters, 242 SW 
.S') 4 

30. Ill—I’eople v Osborne, 115 N 

o: 890, 278 111 104 

30 CJ p 34 noU* 46 
K«sistlivgr lawful arrest 

A<(usc*d was also precluded from 
the defense that at the time the ar¬ 
rest was made he had become quiet, 
since his quietness was meiely for 
the purpose of arming: himself to 
carry on further resistance—State 
V Peters, Mo , 242 S VV 894 

31. Wyo—Lelaney v. State, 81 P 
792, 14 Wvo 1 

32. Mich—People v Bernard, 84 N 
■W 1092, 125 Mich 550, 66 L R A 


559. appeal dismissed 23 S Ct 940, 
184 U S 697, 46 L Ed 764 
30 r T p 31 note 48 

33. Okl—Head v State. 221 P 791, 
26 Okl Cl 33 

30 C J p 34 note 51 

34. Okl—Head v State, 221 P. 791, 
26 Okl Ci 33 

30 Cl p 34 note 52 

35. Okl—Head \ State, supra 
?0 C J p 35 note 53 

36. Va —Lamb v Commonwealth, 
136 S E 3 141 Va. 481 

37. Va—Lamb v. Commonwealth, 
supra 

30 C J p 35 note 64. 

AotliLg on misinformation 

It IS no defense that accused was 
led to commit the assault by inloi- 
malion hrou^ht to him bv others that 
the person ho assaulted was about 
to kill his son, when such was not 
the fact, for it was his husiness. 
when he came on the scene, to jud^re 
from what he saw whether su( h was 
the fact—State v Hays, 67 Mo 692 
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SoBljitlng’ arrest 

Where an officer in ai resting ac¬ 
cused’s son used metal knuoks in 
unlawful manner, right of self-de¬ 
fense wms available to a< cused — 
Stanfield v Slate. 38 S W 2d 94, 118 
Tex Cr 47 

38. Kan—State v Mounkes, 127 P 
637, 88 Kan 193 

39. Cal —People v Seeley, 179 P. 
541, 39 Cal App 586 

40. Ill—Peoi>Ie v Haskins, 169 N. 
E 18, 337 111 131 

30 C^J p 35 note 58 

41. Ala--Smith v State, 62 So 676, 
8 Ala App 187 

30 C J p 35 note 60 
Guilt of princijials and accessaries In 
tasos of homicide see supra ?§ 7- 
10 

42. SC—State v Smith, 118 SE 

626, 125 SC 307—State v Epps. 
114 SE 631, 122 SC. 

, 30 C.J p 35 note 62. 
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act by all, and all are equally guilty.^* There must, 
however, be a common design 

AH persons who engage in a conspiracy to com¬ 
mit an assault with intent to murder arc equally 
guilty,and actual participation in the assault is 
not essential.^® One who is personally present, aid¬ 
ing and abetting, by approving of the assault 
and encouraging the assailant,4® is guilty as a prin¬ 
cipal, although he docs not actively participate. 

Where a number of persons conspire to commit 
murder, and in execution of their common purpose 
a felonious assault is made by some of them on the 
intended victim, cdl are guilty of assault with intent 
to commit murder 4 9 Also, where parties enter in¬ 
to a conspiracy to commit another offense and in 
the execution of their common design one of them 


makes an assault with intent to murder, they are 
all equally guilty of the felonious assault,^® provid¬ 
ed such act was within the contemplation of the 
parties The aider and abetter must as a rule ei¬ 
ther act himself with a siiecific intent to kill or 
know of such intent on the part of the principal 52 
So, where one aids or encourages an assault with¬ 
out any malice or intent to kill and without knowl¬ 
edge of the principal’s intent to kill, he may be 
guilty of simple assault and battery or aggravated 
assault only, according to the circumstances, al¬ 
though the principal may be guilty of assault with 
intent to murder 53 Where the only evidence to 
connect accused with the common design to com¬ 
mit the assault is certain words alleged to have 
been spoken by hinvhe cannot be convicted unless 
the words arc spoken in the hearing of the persons 
in the assault 54 


VI. JUSTIFIABLE OR EXCUSABLE HOMICIDE 


A IN CiENERAL 


§ 97. What Constitutes in General 

Justifiable homicide is the necessary killing of another 
in the performance of a legal duty, or where the slayer, 
without fault on his part, has a legal right so to kill 


Excu>^able homicide Is wh«re the slayer, although at fault, 
has the legal right to kill, or where the killing is the ac¬ 
cidental result of a lawful act done in a lawful manner 

Concrete illustrations of classes of cases arising 


43. Ala—Dunn v Stale, App , 6 So 
2d 747 

Ky—Rider v rommonweulth, 46 S 
W 2d 1102, 242 K\ 

Mis'-—Andnit-on v State, ISO So 
645, 171 Mi.s,s 41 
30 C J p 35 note 63 

Bajsis for mle 

“Thi*:; rrsls upon the pi inoiple of 
law that ont \^ ho is pn'-ent eii- 
iourn«inj?, aiding, .iht Uin^, tu a.ssiat- 
or who is n..id\ and v\illin^. to 
aid, abet, oi M'-sist the a( live perpe¬ 
trator in tin toiiiinih ion of the of- 
lense, iq a Ruilly paTluij)ant, and is 
jiibt ns raiiltN ns the ont who does 
tile a< t ” IlHiKy v StdU, 101 So 
ri’^2, .5 16, 20 Ala App 2 >6 <ertioi.iTi 
denied Ex pane Haney, 101 .So 5 H 
211 Ala 614 
Time of making' 

The (ommon undert 'King mav hr 
made pr t ai r )n/. merit oi entertd 
into on th< •^]>ui of the moment — 
Hane\ v Stit<, supra 

44. AVa—J>unn v Slate, App, 6 
So 2d 747--liine\ \ StjL( 101 So 
53 i, 20 \la Ai»i> ’ ((Ttiuiaii de¬ 
nied E\ i).ult Ihnic'v, 101 So 537, 
211 Ala (ill 

30 C J P 3 5 note 64 

45. Ala—Harmon v State, 62 So 
34 S, 166 Ala 2S 

30 C J p 35 note 65 

45. Ala— -Raifold V. Slate, 31 So 714 
132 Ala 6. 


Ill—People V (’•orbishly, 158 N 
732, 327 Til 312 

Commission of overt act "toy no- 
cased IS not TMimied—Haney v 
State. 101 So 5 13 20 Ala ^pp 230, 

tertioiari denn d Ex parl< Haney 101 
So 537 211 Ala 611 

47. Ala—Dunn v State, App, 6 So 
2d 717 

Kv—Ridner v Commonw eaIth, 46 S 
W 2d 1102 212 Kv 557 

Miss * Anderson v Slate, 156 So 
645, 171 Miss 41 
30 J p 35 note 67 

“He w'ho aids and assists, advises 
oT fin (images, iinoih<‘i to a'-sault an 
individual with inUnit to kill and 
inuider him is as gnilt> as the pr in- 
Cip.ils In the ci inn and is su4)je( t 
to the same puinshiiKiit as those who 
followed such directions with intent 
to tairy out the orders or diree 
tions "—T’eopLe v Corhishly, 158 N 
E 732, 327 HI 312 
Actual aBBailant immaterial 

W^here both defendants acted In 
(oneeit and eath encouratred the 
othei, It IS immatoiHal which one of 
Hiem struck the felonious hio^v, since 
the other was present and aidinp and 
abetting and theiefoie, both weie 
<<1 .m 11' t'UJllv —Pin .'kq V State, 278 
SW 10, 1C‘J Aik 1102—30 CJ p 35 
note 67 [i] |bj 

48. Ill — IN o]>l“ V Cothishly, 158 N 
E 732, 127 Ill 312 

30 C J p 36 note 68 
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Xudictmeut for dUferent Crimea 

Accused (ould he indn ted as prin¬ 
cipal for as.sault with intent to mur¬ 
der, for assault committed by code- 
lendant, although codefindant had 
for same assault been indicted for 
assault with prohibited weapon — 
Lewis V State, 66 S W 2d 334, 125 
TexTr 14') 

49. Ala—Deal v State, 34 So 23, 
136 Ala 52 
30 C J p 35 note 69 
60. Ark —Lac> v State, 9 S W 2d 
314, 177 Ark 1056 
30 C J p 35 note 70 

51. Tex—AJothaf v State, 240 SW 
936, 01 TexTr 619 

52. St'—Stati V White, 46 SE 
210, 67 St’ 320 

30 C 1 p 35 nott 71 
AcccBBary after fact 

An esstiUicil ek merit of the crime 
of Ix'ing an a(<(ssrirv after the fa< t 
to the crime of ass.uilt with intent 
to murder is that at (used knew or 
btlieved, wlnm he to«tealed the 
trime and harbored and assisted the 
wronr,d()‘r to cst.aix', that the wrong- 
dt er had committtd sin h as.sault — 
People V Haskins, 169 N" E 18, 337 
111 1 !1 

53. Tex—Nothaf v State, 210 SW 
9 iO, 01 Tex Ct 619—Lvons v State, 
18 SW 4 16, 30 Tex App 64 2 

54 Ala—Cabbell v. State, 46 Ala. 

195. 
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and treated under particular headings in succeed¬ 
ing sections 100-113, or under sclf-dcfensc, infra §§ 
114-138, arc deemed to furnish better and safer 
guides for the determination of what docs or docs 
not constitute excusablc^^ or juslifiablc^*^ homicide 
than abstract definitions Even statutory definitions 
and rules may fall short of a stat^ement of the law 
as It has been interpreted and established by prece¬ 
dents and authorities of long and rccogni/ed stand- 
ing.^^ If the fact of the killing is admitted, wheth¬ 
er It was justifiable or excusable depends on the in¬ 
tent with which It was committed 

Justifiable homicide Justifiable homicide is the 
necessary killing of another in the performance of 
a legal duty or where the slayer, not being himself 
at fault, had a legal right so to kill ,59 the taking 
of human life under circumstances of justification, 
as a matter of right It is a homicide authorized 
by law.®l 

Excusable homicide Excusable homicide is 
where the sla>cr, although himself at fault, had the 
legal right so to kill, or wlure the killing was the 
accidental result of a lawful act done in a lawful 
manner 52 Jt has also been defined as that killing 
which is not jiroperly justifiabh but w'bich is allow¬ 
able under certain ciicumstanccs, for examjde, the 
defense of one’s own person, or that of some inem¬ 


§ 97 

ber of one’s household, as wife, children, or serv¬ 
ant,53 or as that which lakes place under such cir¬ 
cumstances of accident or necessity that the party 
cannot be strictly said to have committed the act 
willfully and intentionally 5^ It is committed ei¬ 
ther by misadventure or accident, as discussed infra 
§ 112, or in self-defense on a sudden affray, infra § 
114 The constituent elements of excusable homi¬ 
cide arc three, namely, absence of intent to do harm, 
the lawfulness of the act resulting in death, and 
proper precaution to avoid mischief 5® 

Under statute Within certain limits the legis¬ 
lature may prescribe the conditions under which 
homicide may be excusable or justifiable ,55 but it 
cannot dejinve a person who is not a wrongdoer of 
the right of self-defense, as stated infra § 114 In 
many states justifiable and excusable homicides arc 
defined by statute 57 The statutory definitions are 
in the m.iin a reenactment of the common law%55 
and not in derogation thereof However, in a few 
instances the statutes have gone further than the 
common law Thus, under some statutes homicide 
is justifiable when commuted by anyone in a sudden 
heat of passion c*tnscd by the attempt of another 
to rajie or otherwise defile his wife, daughter, sis¬ 
ter, mother, or other family relation, or when the 
defilement has actually been committed *^5 Jt is es- 


55. Mich—Patten v IVople, IS 
Mich 314, 330, 100 \m D 173 

30 C* J p 36 iiolt 82 
Justifiable or ex< usabU homicide as 
defense to civil action foi dt ath 
see Death § 44 

56. Tex—Kiehaidson v State, 7 
Tex App ISO 

57. Tex—Jiidiardson \ State, su¬ 
pra 

58. Cal —People v Cainpanella, 116 
I'2cl bSl, 46 Cal App 2d (.97 

59. Hawaii—Tt rritoi y v Warren, 
35 Hawaii 232 

30 C I p 30 note Sf) 

Justifiable hoinu ub 

P\ ofTu < I in (XCMulmn of a lethal 
senlimt See iiifia {} 106 
In det. ns( ol aiiotlier’s ptison see 
infra 5 108 

In d( Tense of habitatton see infra 
100 

In defcRst of pioptrty see infra § 
110 

In ne<os'-ar\ sell defense see infia 
114-13cS 

To effect an arrc'«=.1 of a felon or to 
prevnt his escape see infra § 
102 

To f)i event cominipsion of felon\ 
S(^e infra 101 

To suppress a not or affray see 
infia § 10 { 

60. Dkl tbuirue v Stale, 211 P 
517. 5 IS, 22 Okl Cr 361 


61. Dfl ^-Statc V Walker, 33 A 227, 
14 Del 4 64 

Kj' —Gill V Commonwealth, 31 SW 
2d 008 215 K\ 351 

By order of court 

Me —Stall V BudRe, 137 A '244, 246, 
120 Me 22 51 A L. R 241 

62. ICnK- —1 Hawkins P C c 29 

63. Del—Stale V Walker, 33 \ 227, 
14 Del 464 

64 Ohio—Williamaon v State 2 

Ohio Cir Ct 292. 1 Ohio Cir Dec 

4 0 2 

30 C J p 36 note 97 

65 Okl—Oaunce v Statt. 211 P 
517, 22 DIG Or 361 

66. C'al—l*eople v McDonald, 16 1 
I’ 104 0. 3 2 App 691 

Tex Famioo v SI a It, 154 S W 2d 
8 to, 142 Tex Or 47 J 
Statutes not InterchaufTeahle 

A statut< pernnHinj? homicide to 
pn Vint miiMb*i, rap<, et< , and a sUit- 
uti making homicide jusliTiablo in 
protection of the person etc , cuii- 
noL be u-^t d intei ( han^t ablv—Stroud 
V State, 24 S \V 2d 52, 113 Tex Ci 
621 

67. Til—People v Black, l4l NE 
170, 309 Ill 351 

NY — People V Ml Murty, 219 NY 
S 293, 128 Mise 333 
30 0 J p 36 note 3 
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I In Oklahoma 

( 1 ) Justifiable homicide, under 

Comp St 1921 § 17'H. 1931 5 2236, "is 
the taking of human hf« under cir- 
t umstanceq of Justification, as a mal¬ 
lei of riKht, sBch as self-ceiense, or 
other causes set out in the statute" 
—Gnunce v State, 211 1’ 517, 518, 

22 Okl Cr 361 

(2) Excusable honiii ide, under 

Comp St 1921 Ji 1752, 1931 5 2235 "is 

I where dc'ath results tioni a la\vful 
H t b\ lawlul means a< i omplished 
ac( ub'ntally 01 bv misfortune or mis- 
adxenture or '•o .u(omplishc'd with 
suIIk 11 nt piovoi.ition w itli no undue 
advanlipe and without unnecessary 
crui 1 treatment"—Gaume v State, 

su pra 

I 

68 Vrk—C^irrieriter v Stale. 36 S 

\\ 900 02 \ik 286 

69. Wis - Siale \ Payne. 227 NW 

25n 119 Wis 615 

70. Ga—Coart \ State, 119 SK 723, 
ir.O Ga 5 J 6 

lUah—Slatt V Botha, 75 P 731 27 

tUah 2S9--l’eopl< V HalHday 17 P 
118, 5 Ulah 467 
30 C J p 30 note 5 

Cornrnon-law rule as to homicide 
committed to hvirikc past wiongs 
see infra ? 98 

Justifiable or excusable liomicide In 
defense of another see infra i 108. 
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sential, under such a statute, that accused act while 
in a sudden heat of passion, and that his act follow 
so closely, in point of time, the acquisition of knowl¬ 
edge of the defilement or attempt to defile as not to 
allow sufficient intervening time for reflection, de¬ 
liberation, and the cofihng of passion 

§ 98. Matters Not Constituting 

Homicide can be Justified only by the mandate of the 
law, or on the ground of necessity, and not on the ground 
of provocation unaccompanied by acts of violence, espe¬ 
cially where the provocation is past and heat of passion 
has had time to cool 

The intentional taking of human life can be jus¬ 
tified only by the mandate of the law, or on the 
ground of necessity A homicide is not justified 
by any kind of provocation unaccompanied with acts 
of violence,especially where the provocation is 
past and accused’s heat of passion has had time to 
cool Unless expressly so provided by statute, as 
discussed supra § 97, the killing of a human being 
in heat of passion does not constitute justifiable 
homicide Mere words,or abusive, insulting, 
or opprobrious epithets or language,or insulting 
looks or gestures,do not furnish a justification 
for taking human life Anything unknown to ac¬ 
cused at the time of the killing cannot afford him 


justification.'^® 

Miscellaneous matters held not to be sufficient, of 
themselves, to justify a homicide include the fact 
that deceased was tall and of athletic build,®® the 
making of a proposal of marriage by deceased to a 
daughter of accused the fact that deceased 
placed accused’s name on a black, unfair, or de¬ 
barred list or failed to deliver to him a letter of 
recommendation belonging to him ,®2 the fact that 
the victim, who was the mother-in-law of accused, 
notified him to stay away from her home where his 
wife and children were,®® and the fact that a re¬ 
ward has been offered by officers of the state for 
the killing of deceased ®^ 

Excuse Accused is not entitled to be acquitted 
on the ground of excusable homicide merely be¬ 
cause he killed deceased in a sudden difficulty,®® or 
because of jealousy or sudden anger caused by the 
knowledge that deceased, his mistress, had aban¬ 
doned him,®® or merely because deceased did not 
answer when hailed or called ®'^ 

JusHficattan or excuse It is important that the 
taking of human life be not excused or justified 
except in strict accordance with the established 
law ®® The idea of prevention or defense against 


71. Ga—Daniels v State, 133 SE 
8G6. 162 Ga 366 

Lltah—State v Botha, 75 V 731, 27 
Utah 28‘)—People v Halliday, 17 P 
118, 5 Utah 467 

Killing' by wife of hueband's mis- 

traee may be justifiable homicide or 
iTianslaUKht‘'r, depending on neces¬ 
sity of killing to prevent sexual act 
and existeiK t of passion — Daniels v 
State, rn SE S66, 162 Ga 3Gb 

72. Okl—W'adswoTlh v State, 130 
P 808 9 OklCr 81 

73. Kv—(’ommonweallh v Beverly, 
34 S W 2d 941 217 K> 35 

Dhio — State V Elliott J1 Ohio Dec, 
Reprint, 332, 26 Cine L Bui 116 (li¬ 
bel) 

]0 C J p 37 note 10 

Beceased'a employment of negro In 
accused’s employ 

<.<i Dittle V State, 139 SK 37, 164 
Ga 50'I 

74. Ga —Periy v State, 30 S E 903, 
102 Ga 365 

10 J p 37 note 11 

75. Cal—Pfople v Ashland, 128 P 
79S 20 Cal App 168 

As 1 educing (iirne to manslaughter 
see sui)Ta ^42 

76. Ga—('olernan v State, 99 S 
627, 1 10 Ga 186—Taylor v State, 
63 SE 29b 131 Ga 765 

Mont—Stale v Hanlon, 100 P 1025, 
38 Mont 557 

Okl—Abbv v .Stal(‘, Jit 1’2d 499, 115 
P 2d 266, 72 Okl Ci 208 


Bitter newspaper rivalry 

Newspaper articles, letters, and 
conversations showing a bitter news¬ 
paper rivalry were not sufficiently 
provocative to justify homicide — 
People V French, 87 P 2d 1014, 12 
Cal 2d 720 

Threats as excuse or justiflration for 
homnide see infra § 126 

77. Del—State v Dee, 171 A 195, 
6 W^WHarr 11 

Iowa “State v Russo, 188 NVV 660, 
193 Iowa 992 

Kv —Gooslin V Commonwealth, 142 
S W 2d 989, 283 Ky 665 
Mo—State v Robinett, 281 SW 29, 
112 Mo 635—State v Ballance, 106 
S W 60, 207 Mo 607 
Okl —Tritthart v State, 247 P 1111, 
35 Okl Cr 41 —Burchett v State, 
209 p 970, 22 Okl Cr 81—Turner v 
Slate, 111 I» 988 4 Okl Cr 164 

Or—State v Wiley 24 P 2d 1030, 144 
Or 251 

Va — \dams v Commonwealth, 3 78 
SE 29, 103 Va 1051-Sims v Com¬ 
monwealth, 115 SE 382, 134 Va 
736 

That deceased cursed accused does 
not justify or excuse the homicide — 
Coulter V State, 162 SW 885, 72 
Tex Cr 602 

Effect of statute 

A statute providing that, on a trial 
for an assault or an assault and bat¬ 
tery, accused may give in evidence to 
the jury any opprobrious words or 
ahublve language, used by the prose- * 
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culor or person assaulted and beaten, 
and such words and language may or 
may not amount to a justification, 
accoidJng to the nature and extent 
of the battery, all of which shall be 
determined by the jury does not jus¬ 
tify accused, in homicide prosecu¬ 
tion, in having assaulted deceased, 
and caused his death for the use of 
opprobrious words—("’ollum v Slate, 
16 S E 2d 483, b5 Ga App 740 

78. Del—State v Stevenson, 188 A 
750, 8 W W Harr 105—State v Lee, 
171 A 196. 6 W W Harr 13 

79. Ga—Best v State, 107 SB 266, 
2b Ga App 671 

80. Puerto Rico—People v Diaz, 16 
Puerto Rico 67 

81. Ark—Lassiter v Stale, 208 SW 
21, 137 Ark 273 

82. K> —Warner v Commonwealth. 
81 S W 742, 27 Ky L 219 

83. SC—State v Rramlett, 103 SE 
755, 114 SC 389 

84. Minn—Stale v Gut, 13 Minn 
311 

85. Okl — Wadsworth v State 130 P 
808, 9 OklCr 84 

30 C J p 37 note 26 

86. Kv —Howard v Commonwealth, 
5 S W 2d 1056, '224 Ky 224 

87. SC—State v Jones, '88 SE 444, 
104 SC 141 

88. Okl —Smith v State, 174 P. 
1107, 14 OklCr 260. 
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an impending or progressing wrong must enter into 
all cases of justifiable homicide by a private per¬ 
son.®® There is neither legal justification nor ex¬ 
cuse for a private person attempting to take the 
law into his own hands and deliberately killing to 
inflict punishment or vengeance for past crimes or 
wrongs against himself or members of his family, 
no matter how serious or heinous such wrongs or 
crimes may have been The rule is applicable 
even where the past wrongs of deceased were in¬ 
flicted on the wife, daughter, or other female rela¬ 
tive of accused and consisted of improper atten¬ 
tions, insulting conduct, or even rape, seduction, or 
adultery,®^ the so-called “unwritten law” or right 
to avenge a criminal wrong done to a female mem¬ 
ber of one’s family by killing the wrongdoer is gen¬ 
erally not recognized or available as a defense to 
homicide Infidelity, undue intimacy, or even il¬ 
licit relations by one spouse with a third person do 


not furnish legal justification or excuse for the 
taking of the life of that spouse by the other 
spouse Homicide is not justified or excused by 
the mere fact that deceased was a person of bad or 
low character,or of shady antecedents,®^ or had 
been an incorrigible law violator,®® or had had 
some trouble with a third party just prior to the 
killing 

A homicide is neither justified nor excused b> a 
mistake of law as to the slayer’s right to take life,®® 
and it is said that a homicide is never justifiable or 
excusable where the slayer is at the time violating 
some law ®® However, a person is not criminally 
responsible for a homicide committed by him by 
reason of a mistake as to the facts, where his ig¬ 
norance or mistake was not due to negligence or 
bad faith on his part and where he would have 
been exempt from criminal liability if the facts were 
as he bad sup])oscd them to be ^ 


89. fia—Coart v State, 119 SE 

72*1, 156 Ga 536—Brown v State, 
70 SE 329. 125 Ga 656 

30 CJ p 37 note 29 

90. Ga —Coart v State, 119 SE 

723, 156 Ga .S3 6—Thompson v 

State. 6 SE2d 019, 61 GaApp 601 

Iowa—State v Russo, 18S NW 660, 
103 Iowa 902 

La—Stale v Plumleo, 149 So 425, 
177 La 687 

Okl —Moore v State, 299 P 239, 51 
Okl Cr 13—Litchfield V State 126 
P 707, 8 OklCr 164, 45 I. R A .N 
S. 152 

Wyo—State v Sorrentlno, 224 T* 
420, 31 Wyo 129 34 ALR 1177 

30 C J p 37 note 30 

91. Ala—Ropers v State, 22 So 
666. 117 Ala 0—Bo> km v State, 
128 So 121, 23 AlaApp 516 

Ark—Fisher v State, 231 SW 181, ^ 
149 Ark 48 

Kv —Stean V Commonwealth, 102 S 
W 2d 263 267 Ky 413—Harris v 

Commonwealth, 33 S W 2d '666, 236 
Ky 666 

Neb—Wehenkel v State, 218 NW 
137, lie Neb 493 

Okl —X eece v State, 104 P 2d 568, | 
70 Okl Cr 60 ’ 

Pa—'Commonwealth v Foltz, 5 Pa 
Uisl & Co 550—Commonwealth v 
Grimm, 5 Pa Disl & Co 287 
Tex —Edwards v State, 68 S W 2d 
1040, 125 TcxCr 427 
Wyo—State V Flory, 276 P 458, 464, 
40 Wyo 184, cl Imp CorpUB Juris. 
30 CJ p 37 note 31 
XixdBcei&t proposals to accused’s wife 
Ark—Stoddaid v State, 276 SW 
358, 169 Ark 694 

Sven tliou^li aooused’s suspicious 
of improper relations between de¬ 
ceased and aocufaed's wife were true. 
It was murder for accused to drive 
hlB car alongside that In which de¬ 


ceased and his wife and child were 
riding and then to kill deceased — 
Stamp V Commonwealth, 253 SW 
242 200 Ky 133 

Mere verbal insults to female rtila. 
tive do not justify killing of nnothtr 
—Edwatd*^ V State, 68 S W 2d 1040 
125 Tex Cr 427 

Rule applicable to wife as accused 

Rule applicable In a case where a 
man killed for insulting conduct to- 
w'ard a female relative should be ap¬ 
plied If It IS apt to a case where a 
woman killed another woman who 
sought to win her husband—Curlee 
V State, 282 SW 580, 104 Tex Cr 
15 

Killing to protect wife or daughter 
fiom present or future sexual of¬ 
fenses set- infra {;§ 108, 119 

92. Kv^—Stean v Commonwealth, 

102 SW2d 363. 267 Kv 413 j 

W( henkid V State. 218 NW 
137 Its 116 Neb 493, citing Cor¬ 
pus Juris. 

Okl ' -Ntece v Slate, 104 P 2d 568, 70 
^ Okl<b 60—Alexander v Slate, 90 
P2d 940. 66 Okl Cr 210—Merriek v 
Slate, 34 P 2d 281, 56 OklCr 88— 
Kell V Stale, 6 P 2d 836, 5 1 OklCr 
45—Posev V State, 296 P 527, 50 
OklCr 129—Ihckett v State, 268 
r 73 2, 40 OklCi 289 
Pa—Commonwealth v Foltz, 5 Pa 
Dist & Co 550—Commonwealth \ 
Grimm, 5 PaDisl & Co 287 
30 C J p 37 note 31 [h] 

93. Ga—Aiken v State, 154 SK 
368, 170 Ga 89,5—Rogers v State 
57 SE 327. 138 Ga 67. 110 Am S R 
364, 10 L K A ,N S , 999 

Pa—Commonwealth v Prophet, 160 
A 597, 307 l"a 122 
Tex—Steadham v .State 43 S W 2d 
944, 119 TexCr 475—Ott v. State. 
Cr , 215 S W 903 
30 C J P 37 note 32. 
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Statute Jnstifying slaying of 
sponse’s paramour does not justify a 
husband in killing wife found in 
adultcrv—Jordan v State, 294 SW 
1100, 107 TexCr 137—.limenez v 

State, 280 S W 829, 103 Tex Cr 163— 
Billings v State, 277 SW 687. 102 
Tex Cr 338 

94. Ariz—Flowers v State, 229 P 
1028 27 Ariz 70 

Del—Statt- V Stevenf*on, 188 A 750, 
8 WWI-Iarr 105 

SC—State V Morrison, 113 SE 304, 
12] SC 11 
30 CJ p 37 note 33 
Unprovoked killing of bad man is 
no less murder than the killing of 
the most peaceful and law-abiding 
person in the communit> —Flowers 
V Stale, 329 P 1028, 27 Anz 70 
That accused's wife was employed 
In house of assignation, or that she 
did not heed hip rcque*^t to UdA(‘ 
such place, did not lustifv ac( used 
in killing her—Flowers v State, su¬ 
pra. 

95. Philippine—U S v Coronel, 30 
Philippine 112 

96. Kv —Hacker v Commonwealth, 
155 SW2d 867, 288 K> 222 

97. Ala—Tillis v State, 119 So 215, 
218 Ala 527 

9a Mith—IVople v Cook, 39 Mich 
236 33 Am H 380 

99. Ari/—Wilev v State, 170 P 
869, 19 Anz 146, LUA1918D 373 

1. Philippine—U S v Ah Chong, 15 
Philippine 488 
30 CJ p 38 nota 38 
Accident or rai.sadvenlure see Infra § 
112 

Mistake as to danger to slaver a<‘ting 
in self-defense see infra $ 125 
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It IS no defense to a son who has killed his fa¬ 
ther that the latter had reared him badly ^ The im¬ 
becility or incapacity of deceased to have foreseen 
the danger and avoided Us conseciuences is not al¬ 
lowable as a defense in a criminal prosecution for 
manslaughter 3 Tt is no defense to homicide by 
abortion that deceased consented to, desired, or re¬ 
quested the abortion,'^ although such fact may be 
considered by the jury in reaching their verdict ^ 

§ 99. Distinctions; Exemption from Liabil¬ 
ity 

Justifiable homicide and excusable homicide are to 
be distinguished, although accused is entitled to a full 
acquittal and discharge m either case. 

‘‘Justifiable homicide” and “excusable homicide” 
are not synonymous terms,® and as noted from the 
definitions, considered supra § 97, there are impor¬ 
tant distinctions between them,*^ although they are 
often used synonymously,® and in some states the 
distinctions have been expressly abolished by stat¬ 
ute and the term “justifiable homicide” alone is em¬ 
ployed ® A distinction which formerly existed, that 
the perpetrator of an excusable homicide suffered 
forfeiture of bis goods, while in case of justifiable 
homicide he foi felted nothing docs not exist in this 
country,^® .ind accused is entitled to a full acquittal 
and discharge where the homicide is cither justifia¬ 
ble or excusable However, some courts hold that, 
while there must be an entire acquittal w^hether the 
killing IS excusable or justifiable, nevertheless some 
of the distinctions between the twx) kinds of homi¬ 
cide, such as the duty to retreat in one but not in the 
othei, should not be ignored 


§ 100. Exercise of Authority or Duty 

Homicide neceisariiy or inadvertently committed by 
a public officer, or one acting under his authority, while 
in the exercise of his authority or duty is generally Jus¬ 
tifiable or excusable 

Where a public officer, or one acting under his 
authority, in the exercise of his duty as such, takes 
another’s life by unavoidable necessity without any 
will, intention, desire, negligence, or inadvertence 
on his part and therefore without hlamc,i3 as where 
an officer in the due execution of his office kills a 
jierson who assaults or resists him,i'* or where an 
officer, in punishing a criminal within bounds of 
moderation and within the limits of the law, unfor¬ 
tunately kills him, consulered infra § 112, the homi¬ 
cide IS justifiable or excusable, but not where it is 
committed m excess of such officer’s authority or 
duty The mere fact that a ])erson is a peace of¬ 
ficer does not justify him in taking life otherwise 
than m the execution of duties of his office,^® he 
cannot justify a homicide committed by him with a 
deadly weapon, while he was aiding in a violation 
of jniblic laws or private rights, on the grciiind of 
his right to carry arms, since he was not at the time 
about his official duty and within the law.^^ 

§ 101. -Prevention of Offenses 

A homicide is justifiable when committed by necessity 
and in good faith to prevent the commission of a felony 
attempted by force or surprise, but not when it is com¬ 
mitted to prevent a mere misdemeanor 

The taking of human life is justifiable when done 
for the prevention of any .itrocious ciime altemjiltd 
to be committed with force 


2 . Ky—IlarRis v Commonwealth, 
1J3 SW -My. IJf) Ky hlh 

'to (^J p notf' 3'» 

3. N.T—Stale v Klliott, 110 A 135. 
I) 1 N J 1 ^aw 7 b 

CiU'^e ol death alTo< tjnn responsi¬ 
bility for homif ido see supra § 11 

4. JVlt> — Slate V Curither, 169 S W 

2d 4 0 1—Stale v Du ker, 104 S W 2d 
507 310 Mo 97J 

Consent as no di fense to (Time of 
uliortion St e Aiiortion § 7 

5. Mo—Slale \ I^tckei, supra 

0. Okl—lUiiton V State, 1S5 I* Sl2, 
814, 10 Okl (h OOJ 

7. Okl—(laurne \ State, 211 P 517, 
518, 22 Okl Cr 1G1 

a Or—Slale v Tienl, 250 P 89.1, 
122 Oi 141, (It TiA ing rehearing 252 
P 975. 122 Or J 1 I—State v Gray, 
79 P 52, 4b Or 24 

9. (la—Keener v Slate, 18 (Ja 191, 
63 Am D 269—Hudgins v. State, 
2 Ga 173. 


10 Pa—Commonwealth v Long, 17 

Pa Super 641 
30 C J p .38 notes 4 2-44 

11. OhiO'-Krwin v Stale, 29 Ohio 
St 1S6, 23 Am R 7.U 

10 C J p 38 note 45 

12. Otiio—Eiwin V State, supra 
Duty to retreat si e inlra 127-130 

13. Fla—R.issett v Slale, 33 So 
262, tl P’1.1 12 

Tex—Great .Southern Life Ins Co v 
Akins. CjvApp, 105 S W 2d 902 
904, error refused 
30 C J pis note 48 
Asylaxu attendant 

Law will not measuie with ex¬ 
treme iinetv or exact calculation 
how math lone attendant in asylum 
may use in enfoiting discipline anrl 
sanitary ngulations, provided he 
acts rcabonahly and without inten¬ 
tion of cruelty or viciousness — 
Commonwealth v McTaguo, 171 A 
406, 112 PduSupei 471. 
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14 Ill—I^vnn V People, 48 NE 
96 1 170 Ill 527 

30 C J p 38 note 49 

15. Ohio—St.ite V Colt, 8 Ohio S & 
C P 62. 35 CiiK L Pul 82 

Tex—Tnrnhle v Slate, 104 S W 2d 
31, 132 Tex (^r 236 
20 C J p 38 noli 61. 

16. Ky—MclntJiev Commonwealth, 
220 S W 41, 191 Kv 299 

17. Tex —Trimble v Slate, 104 S 

W 2d 31 1 12 Tt X Cr 236 

Rigrlit to carry deadly weapon 
ceases, when condition that sanctions 
carrMng of deadly weapon ceases 
—Trimble v State, .supra 
Right of pca< e oltb er to tarrv arms 
gtnerallN .see the C .1 S title Weap¬ 
ons 9, also b8 C.J p 26 note 38- 
p 40 nol( 77. 

1& Dt 1—State V Watson, 82 A. 

1086. 2b Del 273 
30 CJ p 38 note 64. 
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Felonies, According to the common law, it is the 
duty of every one, seeing any felony attempted, to 
prevent it by force, and if need be, by the extin¬ 
guishment of the felon’s existence.^® A homicide is 
justifiable when committed by necessity and in good 
faith in order to prevent a felony attempted by 
force or surprise, such as murder, robbery, bur¬ 
glary, arson, rape, sodomy, and the like 20 In ap¬ 
plying the rule no distinction is made between stat¬ 
utory and common-law felonies 21 The rule also is 
not confined to felonies against the person, but may 
be applicable to felonies against pro])crty 22 

To justify the killing, it must be done in good 
faith and under an honest and reasonable belief 
that a felony is about to be committed and that the 
killing IS necessary in order to prevent its accom 
])lishment 23 There need not be an actual necessity 
for the taking of life to prevemt the felony, pro¬ 
vided the circumstances arc such as to impress the 
mind of the slayer with a reasonable belief in such 
necessity 24 However, there either must be a ne¬ 
cessity, or the circumstances must be such as to ex¬ 
cite the fear of a reasonable man of a necessity, to 
take life to prevent the commission of a felony 2''’» 


A bare fear of the commission of a felony is not 
sufficient to constitute a justification 26 To be jus¬ 
tifiable, the killing must be done while the person 
killed is in the act of committing the offense, or 
after some act done by him showing an evident in¬ 
tent to commit such offense 27 It generally must be 
done for the prevention of a felony and not as a 
punishment for a felony already committed,28 al¬ 
though, under some statutes, the killing is justified, 
in case of robbery, if it is done while the robber 
IS in the presence of the victim or fleeing with the 
property taken,29 or, m case of burglary or theft by 
night, if It IS done while the offender is m the 
building or at the place where the felony is com¬ 
mitted or within gunshot thereof 20 

The mere intent of a person to commit a felony, 
without any overt act indicative of such intention, 
will not justify the killing of such person hy way 
of prevention ,21 and after the necessity has ceased, 
and the supposed felon flees and thereby abandons 
his supposed design, a killing m pursuit is not justi¬ 
fied however well founded the belief may be that he 
had intended to commit a felony 22 The necessity 
must exist at the time, the mere opinion of the 


19 Ark—riippritfr v State, 36 S 

VV son, 6? Ark 286 I 

NC-‘-State \ Robinson, 195 SE 82-1, 
213 N(^ 273 
30 C J p 38 note 56 
Felonious attack bv deceased as 

AfTeetine: dulj to retreat see infra 
120 

Element of defen&f of 

Anotbc'r person sew’ infra § 108 
Habitation see infra § 109 
Property see infra 5} 110 
RiM:bt of private citizen to prevent 
commission of fc'loiiv generalIv see 
Ciiminal Law § 2000 

20 TTS—E\ parte Dickson, DCN 
V , 11 F 2d 600 

All/—VililioTKbi V State, 43 P 2d 
210, 45 Ariz 275 

Cj.—Thoiniison \ State, 6 S F 2d 
910, Cl (la App 601 
Iowa—Sttite V Shannon 243 NW 
507 214 Iowa 100.1 

Ky—Commonwealth v Roveilv, j 4 
SW2d 941, 237 Kv 15—0111 v 

(Commonwealth. 31 S W 2d 608, 23,5 
Kv 351—Flvnn v Commonwealth, 
264 SW 1111, 1112, 201 Kv 572, 
quolmf? Corpus Juris. 

Tex—McKee v State. 42 S W 2d 77, 
IIS Tex Cl 479 

Wis—State V Payne, 227 NW 258, 
119 Wis 615. 

Wvo—Stale v Sorrentino, 224 P 
420, 31 Wvo 120 34 ALR 1477 
30 C J p 38 note 57 

Where eroods are stolen during* 
commission of burglary, entire act is 
a felony, and accused who kills per¬ 
petrator before crime is completed 

40 C J S -61 


must br tiled by rules governinp 
liornifidcs (ommitted to prevent fel¬ 
onies and not bv those which govern 
killing to pn'vent misdemt anors, not- 
withslcindlntr actual taking of prop¬ 
erty itself would only he a misde¬ 
meanor — Viliborghi V Slate, 43 I’2d 
210, 45 Anz 275 

21. Ala—Storey v State, 71 Ala 
329 

Mich—Pond v People, 8 Mich 150 

22. K\ —(Commonwealth v Beverly, 
34 SW2d 941, 237 Ky 3.5 

Tex—Mooie V State, 237 SW 931, 
91 TexPr 118 

Detemse of property or habitation 
against crime see infra §§ 109, 110 

23 An/— Vlliborghi v Stale, 43 P 
2d 210, 45 Anz 275 
Miss—Luttreli v State, 174 So 53, 
178 Mi^s 877 

NY—People V McMurty. 219 NYS 
293, 128 Misc 333 
30 C J p 39 note 60 

24. Anz—Viliborghi v State, 43 P. 
2d 210, 45 Anz 275 

30 C J p 39 note 61. 

25. (la—Lvtns v State, 66 S E 792, 
133 Ga 587 

30 C J p 39 note 62 

26. Ga—Thompson v State, 55 Ga 
47 

27. Anz—Viliborgrhi v. State, 43 P 
2d 210, 46 Anz 276. 

Ill—People v Black, 141 NE 170, 
309 111 354 

Miss —]-.uttrell v State, 174 So 63. 
178 Miss 877 


NY—People \ McMurty, 219 NYS 
293, 128 Mise 333 
30 C ) p .19 note 64 

The felouy must be one that is 
immediate and impending at the 

moment of the killing—Luttreli v 
State 174 So 53, 178 Mis.s 877 

Smuggling 

An ofheer is Justified in using fire¬ 
arms to stop a smuggling automo¬ 
bile, when he plainly sees, or has 
good reason to believe, that the auto¬ 
mobile contains smiigghd goods, and 
the driver knows the offli or’s official 
character, and sees his signal to 
stop, and defiantly refuses to stop — 
Ex parte Dickson, DCNY, 14 F 2d 
609 

28 La —State v Varnado, 52 So 
1006, 126 La 732 
NC—State V Roane 13 NC 58 
Wvo—State V Soirentino, 224 P 
420, 31 W>o 129. 34 ALR 1477 
Avenging iiast wiongs genordllv see 
supra 98 

Killing of adultc^rer after completion 
of act and be foie parties have 
separated see infra 5 108 

29. Tfx—Koe v State, 42 S W 2d 
77, 118 Tex Cr 479 

30. Tex —Teague v State, 206 S W 
193, 84 Tex Cr 169—Slack v State, 
149 SW 107, 67 TexCr 460 

in C T p 39 note 66 [a] 

31. La—State v West, 12 So 7, 46 
La Ann 14 

Va—Stoneman v Commonwealth, 26 
Gratt 887, 66 Va 887 

32. NC—State v Rutherfoid, 8 N. 
C. 457. 9 Am D. 658 
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slayer that a crime might be committed at some 
time in the future is not sufficient as a justifica¬ 
tion 33 Killing to prevent a felony is not justifi¬ 
able if the felony is a secret one, or unaccompanied 
by force,34 or if it docs not involve the security of 
the person or home,35 or where the commission of 
the felony is problematical or remote 36 

Misdemeanors. A homicide committed to pre¬ 
vent a mere misdemeanor is not justifiable, either 
by a private citizen or an officer.37 A person has 
no right to kill to prevent a mere trespass,3® 
amounting only to a misdemeanor,39 which is un¬ 
accompanied by imminent danger of great bodily 
harm or felony and which does not produce in his 
mind a reasonable belief of such danger How¬ 
ever, the rule is otherwise and a homicide is justifi¬ 
able where the trespasser has the intent and the 
means to commit a forcible trespass and a felony 
if necessary to accomplish the end intended 

§ 102. -Making Arrest or Preventing 

Escape 

a. In general 
b In case of felony 
c In case of misdemeanor 
d Preventing escape of, or rcarresting, 
convict 

e Killing rescuer 

a. In General 

If an officer of the law, or other person authorized to 


make an arrest, utet proper and necessary means or 
force in making an arrest or preventing the prisoner’s 
escape and is resisted, and the resisting person is un¬ 
avoidably killed in the struggle, the homicide la jus¬ 
tifiable. 

In accordance with the rules relating to the use 
of force in making an arrest or preventing an es¬ 
cape in criminal cases, as discussed in Arrest § 13, 
an officer of the law or other person authorized to 
make an arrest, who uses proper means in making 
the arrest or preventing the prisoner’s escape and is 
resisted may repel force with force, and if the per¬ 
son resisting is unavoidably killed in the struggle, 
the homicide is justifiable 3 and since in such cas¬ 
es the killing is done by the officer in the perform¬ 
ance of his duties to effect the arrest or imprison¬ 
ment, the doctrine of self-defense has no applica¬ 
tion,43 and the officer is not required to rctical be¬ 
fore an assailing or resisting prisoner 44 Howev¬ 
er he is not justified in using unnecessary force or 
resorting to the use of firearms or other dangerous 
weapons where with diligence and caution the pris¬ 
oner can be otherwise arrested and detained,4 al¬ 
though this docs not require that he shall call by¬ 
standers to assist in nicdving the arrest 4 6 As oth¬ 
erwise stated, a homicide is justifiable where it re¬ 
sults from the use, by tlu officer or person making 
the arrest, of such force as is reasonably necessary 
to overcome the resistance offered and to make the 
arrest or prevent the escape of the person under 
lawful arrest,and where the arrest and impris- 


33. Ga—Watfton v Slate, 104 SE 
572. 160 Ga 627. 

34. Ala—Storey v State, 71 Ala 
320 

Ill--People V Black, 141 NE 170, 
30ir Ill 354 

Kv —Coinmonwcalth v Beverly, 34 
S W 2d 041. 237 Ky 36 
30 T p 39 note 72 
Mere fact that another Is In his 
hOTue does not justify the house¬ 
holder in killing him—People v 
Black. 141 NE 170, 309 Ill 364 

35 Kv—Commonwealth v l^everly, 
34 SW2d 041, 237 Ky. 35 

36. Tex —Weaver v State, 19 Tex 
App 647, 63 Am B 389 

37. Ariz—Viliborghi v State, 43 P. 
2d 210, 46 Arlz 276 

La—Stale v Tuiner, 182 So 325, 190 
La 198—State v Plumleo, 149 So 
425, 177 La 687 

ZlUlnfir of thief who is engaged in 
a misdemeanor is not justifiable — 
Vlliborghi v Stale, 43 P.2d 210, 46 
Arlz 276 

38. Ky —Commonwealth v Beverly, 
34 SW2d 941, 237 Ky 36. 


La—Slate v Plumleo, 149 So 425, 

177 La 687 

10 CJ p iO note 74 
Defense of property against trespass 
see infra H 109, 110 

39. Ga—Drew V State, 71 SK 1108, 
136 Ga 668—Ciawford v State, 17 
S E 028. 90 Ga 701, 35 Am S R 
242 

40. Ala—l^ewis v State, 59 So 577, 

178 Ala 20—^Noles v State, 20 Ala 
31, 62 AmD 711 

41. Cal—I’eople v Payne, 8 Cal 
341 

4a Ala--in son v State, 189 So 

784, 28 Ala App .649 
Ky—Siler v Commonwealth, 134 S 
W 2d 94 5, 280 Ky 830—Crawford 
V Commonwealth, 44 S W 2d 280, 
241 Ky 391 

Miss—Carlee v State, 139 So 618, 
162 Miss 263 
30 CJ p 40 note 81 
Who may arrest see Arrest 4-10 

43. Ala — Dvson v State, 189 So 

784, 28 Ala App 649 

30 C J p 76 notes 26-30, 39 
Self-defense by officer making arrest 
see infra S 137 

44. Ala — Ex parte Warsham, 84 So. 

962 


S89, 20 1 Ala 614, leversing 84 So 
886 17 Ala App 181 

30 C J p 76 notes 39. 40 p 40 noti 41 

45. Mo—Slate v Montgomers, 132 
S VV 212, 230 Mo 6oO 

Tex—McDonald v Stat«, ("i , 22 S 
W 2d 670 

Va—Evans v Conimonwealtli, 170 R 
E 756, 161 Va 992 

30 C J p 40 note 82 

46. Ala—Daniel v State, 122 So 
306, 23 Ala App 188 

Summoning hvslandeifa generally see 
Arrest § 16 

47. Cal—People v Brooks, 63 P 
464, 131 Cal 111 

Ky—Keyes v (Commonwealth, 114 S 
W2d 742, 272 Kv 628—Collett v 
Commonwealth, 107 S W 2d 280, 269 
Ky 346—Mays v Commonwealth, 
99 SW2d 801, 266 Ky 691—Bent¬ 
ley V Commonwealth, 27 S W 2d 
397, 234 Ky 37—McCIees v Com¬ 
monwealth, 219 SW 1064. 187 Ky 
633 

N M —State v Vargas, 74 P 2d 62, 
42 NM 1 

NC—Slate v Miller, 149 SE 690, 
197 NC 445 

Philippine — U S. v. Salazar, 16 
Philippine 315. 
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onment are legal, and the resistance of the prisoner 
IS met without unnecessary force or violence, the 
homicide is justifiable, even though the officer may 
have entertained improper motives or purposes.^* 
Even though the arrest is illegal, if the officer, a 
known peace officer, has acted in good faith, he may 
be justified in killing to overc(jme resistance after 
the arrest has been made, but not where he has act¬ 
ed in bad faith in attempting the arrest 

A homicide is not justifiable, however, where it 
was committed by an officer in attempting to arrest 
deceased during the course of a difficulty brought 
on by the officer or where it was committed by 
a person without authority to make an arrest in 
killing another peison who has committed no of¬ 
fense,or where the offense was not known until 
after the killing Accused cannot invoke the doc¬ 
trine of the right of an officer to kill if necessary, 
in making an arrest where he neither made an ar¬ 
rest nor a reasonable eflwrt to make an arrest and 
deceased made no effort to evade arrest oi to es¬ 
cape from the officer An officer is not protect¬ 
ed in killing a person being arrested without a war¬ 
rant, where it is not evident that the arrest is for 
an offense committed in the officer’s presence or that 


there is an attempt to escape,®^ or where the ar¬ 
rest IS unlawful and only reasonable force is used 
in resisting it;®® or where the officer has failed to 
jierform his statutory duty of making known his au¬ 
thority and the cause of the arrest and where, there¬ 
fore, the person being arrested is under no duty to 
submit,®® unless the offender knows that he is being 
pursued for the purpose of arrest, and knows the 
offense with which he is charged ®'^ Under some 
statutes, an officer or other person executing an or¬ 
der of arrest is not justified in killing a person who 
attempts to escape unless the life of the officer is 
endangered or he is threatened with great bodily 
injury ®® 

b. In Case of Felony 

Homicide committed in attempting to arrest or pre¬ 
vent the escape of a felon is generally Justifiable where 
otherwise the arrest cannot be made or the escape pre¬ 
vented 

Homicide committed by a public officer or private 
citizen while attempting in a lawful manner and by 
the necessary use of force to airest or prevent the 
escape of a felon, whether in fleeing from arrest 
or in attempting to escape after he has been tak¬ 
en, IS justifiable where otherwise the arrest cannot 
be made or the escape prevented,®*^ as where the 


48. Ala—lint v Slate, 46 So 8^8 
156 Ala 

49 . Ky—Kev^«« v Conimonw* allh, 
114 S W 2d 712, 272 Ky 628 

Accidental killlngr 

PolxdTic^n vNho, with his compan¬ 
ion, had nuide an am si, would not 
he deprived of defense that the p<r- 
son arrested w.is killed tn oidentallv 
when the polii Oman's eorniianion ac¬ 
cidentally discharp^id his pistol while 
he was trvinK to subdue person ar¬ 
rested if the arrest was wronKtul 
unless companion acted in hud faith 
in attemptintT arrebt and used au¬ 
thority merely as pretext for as¬ 
saulting^ the pel son arrested—Keyes 
V C'omrnonwi a 1th, supra 
50 Ark—Johnson v State, 23 S W 
7, 58 Ark 57 

51. Colo—Pernato v People 111 P 
703, 40 Colo 147, 35 K U A ,N S , 
621. Ann Cas 191 2A 7S3 

Cla—CVileman v State, 49 SK 716, 
121 Ca 594 

52. Ala—W«*st V State, 114 So 5(iS, 
22 Ala ^pp 187, ecrtiorari denied 
114 So 570, 217 Ala 62 

53. Mo—State v Rollins, 126 SW 
478, 226 Mo 524 

Tex — Uezeau v State, 254 SW 674, 
95 TexCr 323 
Request to go to olllce 

Where a x^otrolman of railroad 
yards asked deceased if he would ro 
to the oflice, and deceased voluntar¬ 
ily assented, and no command or re¬ 


straining word was given, and the 
door Uft open while they w^erc in the 
ollu ( then' was no arrest—Rezeau 
\ State, sujira 

54. Ca—Riiffman v State, 143 SE 
371, 166 (la 296 

55 Ala—West v State, 114 So 568, 

22 Ala \pp 187, certiorari denied 
lit So 570. 217 Ala 02 

56. Ma - Davis v Stale, 176 So 226, 
27 AlaApp 4 90, certioraii denied 
176 So 227, 234 Ala 620—Jackson 
V Slate, 114 So 68, 22 AlaApp 
133, ccilioitiii denied 114 So 69, 
216 Ala 564—Tar water v State, 
75 So 816. 10 Ala ^pp 140 

K> - Size more v Commonw^talth, 130 

5 W' 2cJ Jl, 279 K\ 100 

Prerequisite of arrest by prl\'ate 

person for felony is that accosted 
parlv must be iiilorrru'd he is to he 
arrested, and cause thereof—Burnell 
V Slate, 139 So 435, 24 AlaApp 

588 

I)ut> of ofheer, arresting without 
warrant, to make known his au¬ 
thority and intention see Arrest § 

6 e 

57. K> —Sizemore v Common¬ 

wealth, 130 S W 2d 31. 279 Ky 190 

58. T( X —Giohoskt V State, Oi S 

W 2d 847, 124 TexCr 338—Mc¬ 

Donald V Slate, Cr, 22 S W 2d 
670 

30 C J p 40 note 91. 

59. U S —Stinnett v Common¬ 

wealth of Virginia, C C A Va., 55 
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P 2d 644—Vaecaro v Collier, DC 
Md . 38 F 2d 802, modified on other 
grounds, CCA, Collier v Vaccaro, 
51 F2d 17 

All/—Vilihorghi v State, 43 P 2d 
210, 4 5 Ariz 275 

Ill—People V Klein, 137 NE 145, 
105 Til 141 

Kv—Ciawlord v Commonwealth, 44 
S W 2d 280, 211 Ky 391—Fitzpat¬ 
rick V ('’orrirnon w't alth, 275 SW 
819, 210 Ky 385 

Mi(h— V Robinson, 199 NW 
022, 228 Muh 01 

Mo—State v Ford 130 S W 2d 635, 
344 Mo 1219 —Slate v Salts, 66 S 
W 2d 21, 3 11 Mo 065 
Tenn—Searhrough \ Slate, 76 S W. 

2d 100, 108 Tt iin 106 
30 (' J p 40 note. 92 

Statutory provision 

\ statute providing that homicide 
shall he ju'^titiahle when necessarily 
committed in attempting by lawful 
wavs and means to appiehend any 
pi 1 son for anv felonv committed jus- 
tilies a homicide resulting from force 
necessarily exerted in affecting the 
arrest of an accused felon in flight. 
—Stale V Ford. 130 S W 2d 635, 344 
Mo 1219—30 C J p 40 note 92 [a] 

Officer may shoot one fleeing after 
committing felony and refusing to 
stop on demand —Ex parte Warner, 
DCOkl, 21 F2d 542 

Owner of burglarized property, 

where burglar attempts to resist or 
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felon’s life is taken in the course of using such 
force in effecting his arrest and in overcoming his 
resistance, or in preventing his escape, as is neces¬ 
sary, or as appears to the arresting officer or citizen, 
in the exercise of a reasonable discretion, to be nec- 
essary.®® In order to justify the killing the arrest¬ 
ing officer or citizen is not limited to the use of such 
force as is necessary to protect himself from death 
or great bodily harm, or to the right of self-defense 
available to a private citizen,®^ although of course 
the right of self-defense is available to him in a 
proper case, as discussed infra § 137 However, it 
has been held that a private person is justified in 
killing only in self-defense,®- and that he has no 
right to kill simply to prevent the person sought to 
be arrested from going away ®^ Tf the arrest was 
made without a warrant to justify the homicide the 
felony must cither have been coniniitled in the view 
or presence of the person making the arrest,®^ or 


he must have reasonable cause to believe and must 
in good faith have believed that deceased has com¬ 
mitted a felony and is trying to escape,®® and a 
mere indefinite suspicion of that fact is insuffi¬ 
cient ®® Some authorities hold that in such a case 
the killing cannot be justified without proof of 
guilt, however reasonable the grounds of belief ®'^ 
There must also be a necessity for the killing in 
order to justify it,®® and according to some author¬ 
ities It is sufficient that there is an apparent®^ or 
probable necessity but on the other hand positive 
necessity has been required 

Arrest of striking workmen A homicide com¬ 
mitted by reasonable necessity by a public officer 
and his posse in attempting to arrest the leaders 
of a marching body of men who have banded them¬ 
selves together and gone forth armed for the pur¬ 
pose, as he believes on reasonable grounds, of in- 


fle<' from arrest, mny suoh force 
as is reHsonablv not cssarv for appit- 
honsion of biirn^lar, even to takiPK 
of life, not with'^landiMff hurKliiy 
has been tornpleled—Viliborghi v 
State 41 T'2d JJO, 46 Ariz 275 
Amount of force in arrest foi felony 
generally set Arrest § 13 b 
00. US- Stinnett V Common¬ 
wealth of Virginia, C C A Va , 66 
K2d 

Ala—Diedd v State 164 So 100, 111, 
26 Ala \[)r) 604, < iling Corpus Ju¬ 
ris 

Tonn—Tinman v (Joodman, 18 S W 
2d 381, 169 Tenn 241 
30 CJ p 40 notes 93, 94 

61. Ala—Dvson ^ St.ite 189 So 

784, 28 Ala App 649—Dredd v 

Slate 164 So 309 in 26 Ala App 
694, citing Corpus Juris. 

Iowa—Stale v Smith, 101 NW 914. 
127 Iowa 534, 109 Am S R 402, 70 
L.RA 246, 4 AnnCas 758 
Ky—Liindlt v Commonwealth, 64 S 
W 980, 111 Ky 866, 21 K\ R 1307 

62. Kv—Tolhvei v Coninionweallh, 
170 S W 515, 161 Kv 81 

30 C J p 40 note 81 

Self-defenst. by person making arrest 
generally see infra § 137 

63. K\ —Tollivtr v Commonwealth, 
170 SW 515. 161 Ky 81 

64. Tex—Lacy v State, 7 Tex App 
403 

Anon 

Where attustd and another went 
to home In nighttime and set it on 
fire, oftlctis in whost* prt‘st nee the 
ollen.se wa& btMiig (ommitted not only 
had right to ariest aet used without 
a warrant and to rtsort to such 
means and measures as seemed nec¬ 
essary to actoniplish that objective, 
but had a right to kill accused while 
fleeing from the scene of the burning 


building—Barne.s v State, 116 SW 
2d 408, 134 TexCr 461. 

65. US—Vaccaio v Collier, DC 
JMd , 28 P" 2d 862, modified on other 
giounds, CCA, Collier v Vaccaio, 
51 P2d 17 

Ariz—Vihborghi v State, 43 P 2d 
210, 45 Ariz 275 

('•al—People v Post, 290 P, 513, 107 
Cal App 560 

Idaho—State v. Autheman, 274 P 
805, 47 Idaho 328, 62 A L R 195 
K\ —Martin v Commonwealth, 78 S 
W2d 786. 257 Ky 591 
Miss—Lee v State, 171 So 85, 179 
Miss 122 

Mo—McKeon v National Casualty 
Co. 270 SW 707, 216 Mo App 607 
30 C J p 41 note 84 

Reasonable apprehension and belief 

Whether killing was necessary to 
prevent a burglary or to appiehond 
burglar after otfense was commit¬ 
ted, so as to inttkc huniKicle jusLIfl- 
ablo, depends on whether accused's 
appieherisiun and btlief wcie reason- 
alile, and not on win ther h,uch appre¬ 
hension and belief were justified bv 
the facts as they actually existed — 
Viliborghi V State, 43 P 2d 210, 45 
Anz 276 

Firing Into honse In nighttime 

with knowledge that house was oc¬ 
cupied and that persons were sleep¬ 
ing therein was done m commission 
of act evincing a reckb ss disiegard 
for human life, and with intent to 
injure some person ther<*ln, and town 
marshal living in house had such 
probable cause to believe that person 
firing gun had committed felony as 
would warrant marshal in arresting 
pel sun without warrant—Lee v 
State, 174 So 85. 179 Miss 122 

Accused need not satisfy himself 
beyond Qinestlon that a felony has 
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been committed, but he may not act 
on unsubstantial appearances or un- 
reasonabh stories—State v Authe¬ 
man, 274 P 805, 47 Idaho 328, 6'2 A 
L R 195 

66. Okl —Ex parte Finney, 206 P 
197, 21 OklCi 101 

10 C 1 p 41 note 84 [a] 

67. NY- -(\mraddy y. People, 6 
l^arkCr 221 

30 CJ p 41 note 85 

08. Va—H(‘ndiuks v Common¬ 
wealth, 178 S 8, 163 Va 1102 
10 (M p 41 note 86 

69. US—U S V Kaplan, DCGa, 
2S6 F 963 

Ky—Lindle v Commonwealth, 64 S 
W 986, in K\ SG6, 23 Ky L 1307 
Va — Hendricks v Commonwealth. 

178 SE 8, 161 Va 1102 
hTo other reasonably apparent method 
An ofliceT who killed some one 
when .shooting at a fleeing automo¬ 
bile IS faced with the necessity for 
.showing that there was no other 
leasonably apparent method of ef¬ 
fecting the arrest or preventing the 
escape of a fleeing felon, and that 
he had in other lespects performed 
his duty—U S v Kaplan, DCGa, 
286 F 963 

70. Miss —Jackson v State, 5 So 
690, 66 Miss 89, 11 Am S R 542 

71. NY — Conraddy v. People, 5 
ParkCr 234 

Killing must be last resort and 

officer or private person cannot ar¬ 
bitrarily judge neces.sity of killing — 
Scarbrough v State, 76 S W 2d 106, 
107, 168 Tenn 106 

“Killing in flight is ezcnsable only 
when it is shown that the felon can¬ 
not be ultimately taken by less dras¬ 
tic means ”— Scarbrough v. State, su¬ 
pra. 
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timidating and injuring nonunion workers and com¬ 
pelling them to quit their work, is justifiable.'^^ 

c. In Case of Misdemeanor 

An officer or person authorized to make an arrest 
ordinarily is not Justified in killing a mere misdemeanant 
in order to effectuate his arrest or prevent his escape, 
unless It becomes necessary to kill in overcoming re- 
sistmce offered. 

An officer is not justified in killing a mere misde¬ 
meanant in order to effectuate his arrest or to pre¬ 
vent his escape after arrest, ^nd a private person 
assisting in the arrest, at the request of the officer, 
IS subject to the same limitation The rule is com¬ 
monly applied by holding that the killing of a misde¬ 
meanant while in flight is not justifiable Homi¬ 
cide, however, may be justified, under the rules jus¬ 
tifying a homicide committed by an officer in mak¬ 


ing an arrest for a felony, where the conduct of a 
person in resisting an arrest on a misdemeanor 
charge is such as to constitute a felony committed 
in the presence of the officer, or where the misde¬ 
meanor IS flagrant, as where a dangerous wound 
has been inflicted or a not exists, for the presump¬ 
tion IS very great that the offense will turn out to 
be a felony Ordinarily in cases of misdemeanor 
an arresting officer’s or citizen’s right to kill is lim¬ 
ited to self-defense but, where the offender 
forcibly resists arrest or, while in custody, uses 
force and violence to overpower the officer and ac¬ 
complish his escape, the right of the officer to kill 
is not limited to the single ground of self-defense,"^® 
as in such a case he is entitled to use such force 
as IS reasonably necessary to overcome the resist¬ 
ance offered even to the extent of taking life,^® pro- 


72. Ky —Lindle v Commonwealth, 
C4 SW 986, 111 Ky 86G, 23 Kv 1- 
1307 

73. U S —Vaccaro v Collier, D C 
Md , 38 F 2d 8C2 modified on other 
ground*', CCA, Collier v Vaccaro, 
,")! F 2d 17—Ex parte Warner D 
C Okl 21 F2d 512—IJ S v Kap¬ 
lan. D C Ga, 286 F 963 

Ain—Cobb V State, <)7 So 779. 19 
Mri \pp '545, certiorari denied Ex 
parte Cobb, 97 So 783. 210 Ala 252 
Ark—Deatherage v State, 108 SW 
2d 9(M, 194 Ark 513 
Idaho —State v Wilson, 243 P 359, 
41 Idaho 616 

Ill_P(ople V Scalisl, 154 NE 715, 
324 111 131—People v Klein, 137 

N E 1 4 5 305 Ill 141 
Ind—Durham v State, 159 NE 145, 
199 Ind 567 

Kv—Woods V Commonwealth, 139 S 
W 2d 439, 282 Kv 590—Siler v 

Commonwt all h, 134 S AV 2d 945, 
280 Kv 830—Tavlor v Common¬ 
wealth. 114 SW2d 482, 27 2 K> 

40S—Layno v Common weal th, 112 
S W 2d 61, 271 Kv 4 18--Shelton v 
Commonwealth, 11 S W 2d 125 226 

Kv 4 6(1—I'artin v Commonweall h, 
248 SW 480, 197 Ky 8 10—Terrell 
V Commonwealth, 210 SW 81, 194 
Ky 608 

Mo—State v Ford, 1.30 S W 2d 635. 
638, 34 1 Mo 1219, tiling Corpus 

Juris —State v Salts, 56 S W 2d 2l, 
24, 331 Mo 665, tiling Corpus Ju- 
rlB--Stale v MtGehec, 274 SW 
70, 308 Mo 560 

NM—State v Gabaldon, 96 P 2d 293, 
43 NM 525—State v Vargas, 74 P 
2d 62, 42 N M 1 

Okl —Sharp v U S , 118 P 675, 6 
Okl Cr 350 
30 CJ p 41 note 90 

Recapture 

An oflicer ha*? no right to kill one 
escaping after arrest for misdemean¬ 
or In order to recapture him, but may 
use such forte as reasonably appears 


necessary to pi event his escape — 
Layno v Commonwealth, 112 S W 2d 
61. 271 Kv 418 

Amount of force In arrest for misde¬ 
meanor geneiallv sec Arrest § 13 t 

74. Ala —Handle V v State. 11 So 
322, 96 Ala 48. 38 Am S R 81 

NM—State v Gabaldon, 96 I’2d 293, 
43 N M 526 

75. U S —IT S v Kaplan, D C Ga , 
286 F 963 

Ala—Green v State, 189 So 763, 238 
Ala 1 13—Cobb v State, 97 So 779, 
19 Ala App 345, certiorari denied j 
Ex parte Cobb, 97 So 783, 210 Ala 
252 

Ky—Commonwealth v Anderson, 40 
SW2d 265. 239 Ky 658—Anderson 
V Commonwealth, 22 S W 2d 599, 
232 Kv 159 

Mo—State v Garland, 263 SW 165, 
304 Mo 87 

N M —Stale v Gabaldon, 96 P 2d 293, 
43 N M 525 

Okl —Vaughn v State, 14 P 2d 239, 
64 Okl Ct 69—Nowlin v Slate, 3 
I* 2d 916 52 Okl Cr 169—Cofiev v 
State, 258 P 923, 38 Okl Cr 91 
Tex—Martinez v State, 152 S W 2d 
369, 142 TexCr 313 
30 CJ p 41 note 91 

70. Kv —Bentley v Commonwealth 
27 SAV2d J97, 231 Kv 37—Ander¬ 
son V Commonwealth, 2 2 S W 2d 
599, 232 Kv 159—Maggard v Com¬ 
monwealth, 22 S W 2d 298, 2 >2 Ky' 
10—Hickey v Commonwealth, 215 
SW 431, 185 Ky 570—Heed v 
Commonwealth, 100 SW 856, 125 
Kv 136. 30 KyL 1212 
Shooting' at officer 

Where a person who was drunk 
on the public highway started to 
shoot at a peace officer attempting 
to arrest him, he thereby commit¬ 
ted a felony m the officers presence, 
and the officer could arrest him with¬ 
out warrant, and in doing so, if nec¬ 
essary, take hls life—Paitin v Com- 
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monwealth, 24^ SW 489, 197 Ky. 

840 

77. Mo—State v Salts, 56 S W 2d 
21, 331 Mo 665—State v McNally. 
87 Mo 644 

Pa—(Commonwealth v Max, 8 Phila 
422 

78. Ill —People v Scalisi, 164 N E. 

715, 324 111 131—People v Klein. 

117 NE 145, 305 Ill 141 

Iowa—State v Towne, 160 NW 10. 
180 Iowa 339 

Ky—Layne v Commonwealth, 112 S. 
W2d 61, 271 Kv 418—Hickey v. 
Commonwealth, 215 SW 431, 185 
Ky 570 

A motorist traveling at a high 
rate of speed cannot be killed, except 
in self-defense, m ordei to effect his 
arrest, whether the officer’s purpose 
is to kill or rnerelv to stop the mis¬ 
demeanant’s flight, even though the 
latter cannot be taken otherwise — 
People V Klein, 137 NE 145, 305 
Ill 141 

Right of officer or person making ar¬ 
rest to kill in self-defense general¬ 
ly see infra § 137 

79. Ky—Giles v Commonwealth, 99 

S \V 2d 155 266 Kv 476—Hatflrld 

V c^ommonwealth, 69 S W 2d 640, 

248 Kv 573—Smith v Common¬ 
wealth. 195 SW 811, 176 Ky 466— 
Stevens v' Commonwealth, 98 S W. 
284, 124 Kv 32 30 KyL 290 

30 CJ p 41 note 95 

80. Kv —Woods V Commonwealth, 
139 SW2d 439, 282 Ky 596—Siler 

V Commonwealth, 134 S W 2d 945, 
280 Ky 830—Giles v Common¬ 
wealth, 99 S W 2d 455, 266 Kv 175 
—Hatfield v Commonwealth, 59 S 
W2d 64 0, 248 Ky 5 73 

Mo—State v Ford, 130 S W 2d 635, 
344 Mo 1219 

Neb—Broquet v State, 223 NW io4. 

118 Neb 31 

NM—State v Vargas, 74 P 2d 62, 42 
NM 1 

30 C J p 41 note 96 
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vided the resistance offered is such that in overcom¬ 
ing it and in making the arrest or preventing the 
escape the officer is placed in danger of loss of life 
or great bodily harm Where, under the circum¬ 
stances, a private citizen is without authority to 
make an arrest for a misdemeanor without a war¬ 
rant, he is not justified in taking life on meeting 
with resistance to an attempted arrest ^nd the 
same is true where an officer is attempting to make 
an illegal arrest without a warrant, as for a mis¬ 
demeanor not committed in his presence The 
person protected in taking life while employing such 
force as is reasonably necessary to overcome the re¬ 
sistance to an driest for a misdemeanor is an offi¬ 
cer engaged in the discharge of an official duty.®^ 

d. Preventing Escape of, or Bearresting, Con¬ 
vict 

Homicide is Justifiable when committed to prevent the 
escape of a convict, but not in all cases when committed 
by a guard in attempting to rearrest an escaped convict. 

Where a convict tries to escape, or where the cir¬ 
cumstances are such as to lead his guard, as a rea¬ 
sonable man, honestly to conclude that the convict 
is trying to escape and that it is necessary for him 
to shoot and kill in order to prevent the escape, it 


is justifiable homicide,®® but a statute authorizing 
the taking of life to prevent such an escape has been 
held to apply only to an escaping convict who is a 
felon, and not a misdemeanant However, this 
right does not extend to a guard or other person 
attempting to rearrest an escaped convict, he has 
only such authority as belongs to an ordinary officer 
in making an arrest nor is an officer authorized 
to use firearms to compel a misdemeanor convict to 
return to service or obey the officer's orders.®® 

e. Killing Rescuer 

The killing, under circumstances of reasonable neces¬ 
sity, of one who attempts to rescue a prisoner from an 
officer who has him in custody is Justifiable. 

Where it is necessary, in order to prevent an es¬ 
cape, an officer may be justified in killing a person 
who attempts to rescue his prisoner ®® However, 
the officer is not justified in killing for this purpose 
unless there is an apparent necessity for it,®® and 
the law docs not clothe him with authority to judge 
arbitrarily of the necessity of killing the rescuer 

§ 103. - Suppression of Riot or Affray 

Homicide committed, when necessary, to suppress a 
riot or affray and preserve the peace is Justifiable. 


Porce must be directed against oA- 

car to constitute forcililo resistance 
to arrest which will Justify homicide 
—>1111 V Commonwealth, 40 S \V 2d 
261, 239 Kv 61G 

Refusal of driver of automobile to 
heed traffic officer’s warning to slop 
does not amount to forcible resist¬ 
ance to aricfat, justifying homicide — 
Hill V Commonwealth, supra 

Statutory provisions 

A statute providing that homicide 
shall be justiliable when necessarily 
committed in attempting by lawful 
ways and means to apprehend any 
person for any felony committed 
does not negative right of offn or to 
use all force reasonably necessary 
to eftect and maintain against resist¬ 
ance the arrest of a misdemeanant, 
♦•spttially in view of statute piovid- 
iiig that if, after notice of intention 
to airest accused, he either llee or 
forcibly resist, the officer may use 
all nef(ssar\ means to effect the ar¬ 
rest—State V Ford, 130 S W 3d 635, 
344 Mo 1219 

81. Ark—Dealherage v Slate, 108 
SW2d 904, 194 Ark 513 
Ill—IVople V (’ash, 157 NF 76, 326 
Ill 104 

Ind — Durham v State, 159 NE 145, 
199 Ind 567 

Ky—Siler v Commonwealth, 134 S 
W2d 945, 280 Ky 830—Shelton v 
Commonwealth, 11 S W 2d 125, 226 
Ky '460 

NM—State v Gabaldon, 96 P 2d 293, 


43 NM .525—State v Vargas, 74 
P 2d 62, 42 NM 1. 

W Va—State v Murphy, 145 SB. 

•275, 106 WVa 216 
30 CJ p 42 note 97 
The act of motorist In fleeing at 
high speed when officers were at¬ 
tempting to arrest him for drunken 
and reckless driving and assault was 
not such ft>rcible obstruction to ar¬ 
rest as would justify officers in kill¬ 
ing him —Sib'r v Commonwealth, 
134 S W 2d 945, 280 Ky 830 
Ikarge rocks, hurled by man at 
deputy sheriff who was attempting 
to arrest him, wruc “dangerous weap¬ 
ons," so that deputy sheriff was en¬ 
titled to resort to extreme measures 
to avoid serious injury and accom¬ 
plish arrest—State v Vargas, 74 P 
2d 62, 42 N M 1 

88. NC—State v Campbell, 12 S E 
441, 107 N C 948 

83. Cal—People v Dost, 290 P. 513, 
107 CalApp. 550 

Kan —State v. Dietz, 53 P. 870, 59 
Kan 576 

Ky—Taylor v Common^^ calth, 120 S 
W 2d 328, 274 Ky 702 
Killing occupant of automobile in 
unlawfully attempting to stop il.— 
Slate V Simmons, 135 S E 866, 192 
NC 693 

84. Ark—Jett V State, 236 S W. 
621, 151 Ark 439 

85. Ga.—Jackson v. State, 76 Qa 
473. 


Mo—State v Turlington, 16 SW 
141, 102 Mo 642 

NC—Holloway v Moser, 136 SE 
375, 376 193 NC 185. 60 A L R 

262, citing Corpus Juris. 

Tex—^Wright v State, 4 4 Tex 645 
88. NC—Holloway v Moser, 136 S 
B 375, 193 NC 185, 60 ALR 262 

87. NC—Slate v Stancill, 38 S E 
926, 128 NC 606 

Tex—Wright v State, 44 Tex 645 

88. Miss—Kelly v State, 126 So 
194, 156 Miss 635 

89. Iowa—Slate v Smith, 103 NW 
944, 127 Iowa 534, 109 Am S R 402, 
70 LRA 246, 4 Ann Cas 768 

Ky—Johnson v Commonwealth, 106 
SW2d 641, 2G8 Ky 655 
30 C J p 42 note 6 
Rescuer acts at own peril 

Person attempting to effect rescue 
by force of other persons In custody 
of deputy const.ible acted at his peril 
where he could have learned by rea¬ 
sonable inquiry that deputy consta¬ 
ble was an officer acting within stat¬ 
utory right to arrest—Johnson v. 
Commonwealth, supra. 

90. Iowa — State v Smith, 103 NW 
944, 127 Iowa 534, 109 Am S H 402, 
70 LRA 24G, 4 Ann Cas. 768 

30 C J. P 42 note 7. 

91. Colo—Campbell v. People, 133 
P. 1043, 66 Colo 302 

Mo —State v Montgomery, 132 S W 
232, 230 Mo 660 

NC.—State v Bland. 2 S E 460, 97 N. 

, C. 438. 
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A public officer, or even a private citizen, will be 
justified in committing a homicide where it is nec¬ 
essary in order to suppress a not or affray and pre¬ 
serve the peace but the mere fact that a person 
is requested to assist in preserving the peace does 
not of itself justify a homicide committed by him 
during the altercation ^3 

§ 104. - Quelling Disturbance among 

Prisoners 

A hoinicide necessarily committed in quelling a dis¬ 
turbance among prisoners Is justifiable. 

A gaoler who is resisted in quelling a disturbance 
is justified in repelling force by force even if death 
should ensue However, he is not justified in 
coming to extremities without a reasonable neces¬ 
sity therefor,and is not justified in beating a pris¬ 
oner to death because he fears that his unruly con¬ 
duct may perhaps incite other prisoners to attempt 
to escape from jail 

§ 105. - Obeying Order of Superior Offi¬ 

cer 

A homicide committed under the order of a superior 
officer IS not for that reason justifiable 

A homicide is not justified by the fact that it is 
committed under the order of a superior officer 
The order of a superior officer does not justify a 
municipal policeman or other officer in striking a 
prisoner in custody a blow which results in death 
where either the order is unlawful or the act or¬ 
dered to be done is unlawful 

§ 106. - Execution of Criminal 

The execution of a prisoner m pursuance of the sen¬ 
tence of a competent court and in strict conformity there¬ 
with IS justifiable homicide. 


Where a sheriff or other proper officer hangs or 
otherwise executes a prisoner in pursuance of the 
sentence of a competent court and in strict conform¬ 
ity therewith, the homicide is justifiable 

§ 107. - Killing by Soldier 

A homicide committed by a soldier without malice In 
the performance of his duty is Justifiable. 

A homicide committed by a soldier without mal¬ 
ice in the performance of his duty,^ as where he 
kills an alien enemy in the heat and exercise of 
war,2 or kills under the order of a superior officer,^ 
which does not expressly and clearly show its ille¬ 
gality on Its face,^ is justifiable However, a will¬ 
ful killing by a soldier is not necessarily a justifiable 
homicide ^ Obedience to an order of a superior of¬ 
ficer does not constitute a justification where the 
order is manifestly beyond the scope of the officer’s 
authority and the soldier must know as a man of 
ordinary understanding that the act is illegal ® To 
justify the taking of life on the ground of public 
war It must be what is known by the law of nations 
as lawful war A person is not relieved from re¬ 
sponsibility for the killing of another by the fact 
that he acted under the order of an officer of in¬ 
surgent or revolutionary forces ^ In times of peace 
a militiaman has no more right to take human life 
than any other officer or citi/en, even though or¬ 
dered by a sujicrior officer to do a certain act at 
all hazards, be is authorized to use only such means 
to accomplish the desiied result as are necessary 
without taking life or committing an assault.^ 

§ 108. Defense of Another 

a In general 
b Of jiarticular persons 
c Against sexual offenses 


92. Tex—Patton v State, 86 S W 2d 
774, 3 29 TexCr 269 

30 C J p 42 note 10 

93. Ala—Lawler v State, 115 So 
420, 22 AlaApp 329 

94. Hawaii—Rex v Sherman, 1 Ha¬ 
waii 150 

95. Hawaii —Rex v Sherman, supra 

96. Cal—People v Peirce. 116 P 2d 
797, 46 CalApp2d 731 

97. RI —State v Sutton, 10 RI 
169 

Tact that a mate acted under the 
orders of the master is not a defense 
to an indictment for manslaughter 
—State V Sutton, supra 
Older of superior military officer see 
infra 8 107. 

Duress or compulsion grenerally see 
infra 9 113. 

98. Philippine— U S. v. Tengco, 2 

Philippine 189. ' 


99. Del - State v Watson. 82 A 
108(», 26 Del 273 

30 C .1 p 42 note 16 

1. U S — U S V Clark, C C Mich , 
31 F 710 

Lial)ilit\ of soldier to < rimina] pros- 
e< ulion generally see Arm\ and 
Navy 38-41 

2. Minn—Stale v Gut, 13 Minn 341 

Tex—Arte v Stale. 202 SW 961, 

83 TexCr 292 

3. —Commonwealth v Shortall, 
55 A 952, 206 Pa 165, 98 Am S K 
759, 66 LRA 193 

Tenn—Riggs v State, 3 Coldw 85, 
91 Am D 272 

Criminal liability of soldier for ex¬ 
ecution of order of superior gen¬ 
erally see Army and Navy § 37 d 
( 2 ). 

4. US—In re Fair, C C Neb., 100 F 
149. 
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Tenn —Riggs v State, 3 Coldw 85, 91 
Am D 272 

5. U S —U S V Carr C C Ga , 25 
F Cas No 14,732, 1 W^oods 180 

6. US —U S V Clark, C C Mich , 31 
F 710 

Ala—Lancaster v State, 106 So 609, 
21 AlaApp 140, ccrliorari denied 
3 06 So 617, 214 Ala 2, and 106 
So 618. 214 Ala 76 

Pa —Commonwealth v Shortall, 56 
A 952 206 Pa 165, 98 Am S R 769, 
65 LRA 193 

30 C J p 43 note 22 

7. NY —People V McLeod, 1 Hill 
377. 25 Wend 483, 37 Am D 328 

30 C J p 43 note 23 

8. Philippine —U S v. Velasco, 1 
Philippine 346—U. S v Alfont, 1 
Philippine 114 

9. Tex—Manlev v State. 137 S.W. 
1137. 62 Tex.Cr 392. 
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a. In Oeneral 

Homicide In defense of another person la Justified or 
excused when the killing is done under such circum¬ 
stances that the person defended would be Justified or 
excused if he had committed the homicide In his own 
defense. It is generally necessary that neither the person 
defended nor the defender be at fault in bringing on 
the difficulty; and that the person defended shall be 
in imminent danger of death, great bodily harm, or some 
felony at the time, or it shall be reasonably apparent 
to the slayer, or he shall honestly and reasonably be¬ 
lieve, that the person defended is in such danger and that 
It IS necessary to kiil to save him therefrom. 

As a general proposition, a person is justified or 
excused in killing in defense of another person 
when, and only when, the circumstances arc such 
that the latter person would be justified or excused 
if he had committed the homicide in his own de¬ 
fense A person interfering in a difficulty in behalf 
of another simply steps in the latter’s shoes; he 
may lawfully do in another’s defense what such oth¬ 
er might lawfully do in his own defense but no 


more; he stands on the same plane, is entitled to 
the same rights, and is subject to the same condi¬ 
tions, limitations, and responsibilities as the person 
defended, and his act must receive the same con¬ 
struction as the act of the person defended would 
receive if the homicide had been committed by 
him This rule may be subject to qualifications 
based on accused’s lack of knowledge of the facts 
and circumstances but in general it is necessary 
and sufficient to justify or excuse a homicide in de¬ 
fense of another that neither the person defended 
nor the defender shall be at fault in bringing on the 
difficulty,^2 or that, if he has provoked the attack, 
he shall in good faith withdraw from the combat 
before the killing ,^3 that the danger, real or ap¬ 
parent, to the person defended shall be of death, 
great bodily harm, or a febmy,^^ that it shall be 
present, imminent, and impending,!^ and not a past 
danger;^® that either the person defended shall be 
in real danger of death, great bodily harm, or some 


10. Ala—Griffln v Htatc, 158 So 316, 
229 Ala 482—Humphries v State, 
IrSl So 309, 28 AlaApp 159, cer¬ 
tiorari denied 181 So 312, 236 Ala 
3 04—Roberts v State, 149 So 356, 
25 AlaApp 477—Hurch v State, 
121 So 441, 23 Ala App 89—Vaugh¬ 
an V State, 107 So 797, 21 Ala App 
204, eeilioiari denied 107 So 799, 
214 Ala 384 

Cal —People v Will, 248 P 1078, 
1084, 70 Cal App 101, quoting Cor¬ 
pus Juris. 

Ga—CoatL V State, 110 SE 723, 156 
Ga 536 

Ill—People V Spiangcr, 145 N E 706, 
314 Ill 602—People v Dugas, 141 
N K 760. 310 III 291 

Kv —Adkins v Commonwealth, 168 
S W 2d 1008. 203 Kv 320—iTivitt v. 
Commonwealth, 113 S W 2d 49, 271 
Ky 665—Pelf I y v Commonwealth, 
74 SW2d 913, 255 Ky 4 42—(Com¬ 
monwealth V Giike>, 42 S \V 2d 
613, 240 Ky 382—Gill v Common¬ 
wealth, 31 SW2d 608, 2.35 Kv 

361—Brummett v Commonwealth, 
31 SW2d 391. 235 Ky 322—Miller 
V Commonwealth, 27 S W 2d 683, 
234 Ky 135—Green v Common¬ 
wealth, 4 SW2d 1109, 22.3 Ky 826 
—Wood V Commonwt alth, 293 S 
W 951, 219 Kv 156—Nohle v Com¬ 
monwealth, 290 S W 330, 332, 217 
Ky 656, citing Corpus Juris —Nor¬ 
ton \ Commonwealth, 244 S W 310, 
196 Ky 90 

La —State v Johnson, 114 So 82, 
164 La 420—State v jjg 

So 813, 163 La 020 

Miss—MeG(‘hee v State, 104 So 150, 
138 Mias 822 

Mo—State v Houston, >92 SW 728 

Okl—Hendrick v State, 73 P 2d 184, 
63 Okl Cr 100—Hare v Stale, 54 P 
2d 670, 68 OklCi 420—Mooie v 
State, 219 P. 175, 26 Okl Ci 151. 


SC—State V. Francis. 140 SE 348, 
162 SC 17. 70 ALR 1133 
Tex—Martinez v State, 152 S W 2d 
369, 142 Tex Cr 313—^Arkhammer v 
State, 296 SW 301, 107 Tex Cr 
191—Ex parte Rivc^ra, 285 S W 327, 
105 Tex Cr 37—Batchan v Stale, 
283 SW 607, 104 Tex Cr 228— 
Wilkes V Stale, 280 SW 787, 103 
Tex Cr 200—Shine v State, 269 S 
W 804, 99 TexCr 418 
30 C J p 79 note 74 
Prevention of offenses generally see 
supra S 101 

11. Ga—Warnack v State, 60 S E 
288, 3 Ga App 590 

Mo—State v Eastham, 144 SW 492, 
240 Mo 241 
30 C J p 79 note 76 [a] 

12. Cal —People v Roe, 209 P. 660, 
189 Cal 548 

Colo—Pacheco v People, 43 P 2d 165, 
96 Colo 401 

Ill—TVople v Sullivan, 177 NE 733, 
345 III 87 

Ky—Miller v Commonwealth, 27 S 
W2d 683. 234 Kv 135 
La—State v Corneille, 96 So 813, 
153 La 929 

Okl—Hendiick v State, 73 P 2d 184, 
63 Okl Cr 100 

SC—Slate V Hays, 113 SE 362, 121 
SC 163 

30 C J p 79 note 76 

Rule not applicable where evidence 
conflicting 

The rule that one may not hv the 
commission of a felonious assault 
provoke a deadly counterattack on 
himself or another, and m the course 
of the counterattack kill the assail¬ 
ant and thien invoke defense of an¬ 
other, does not prevent accused from 
relying on such defense when the 
evidence is incomplete and in irre¬ 
concilable conflict, not only as to the 
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purpose and intent with which ac¬ 
cused and her codefendants entered 
deceased’s home, but al.so as to the 
nature and magnitude of the initial 
assault, and as to whether or not de¬ 
ceased, or accused and her codefend¬ 
ants, were the aggn'ssors-—People v 
Roe, 209 P 560, 189 Cal 648 

13. Ill—People V Forte, 110 NE 
47, 269 Ill 505, LHA191CB 924 

La — State v Corneille, 90 So 813, 
153 La 929 
30 C J p 80 note 77 

14. Arlz—Lacy v State, 297 P 872. 
38 Ariz 60 

Ark —Steele v State, 108 S W 2d 474, 
194 Ark 497 

Ill—People V Dugas, 141 NE 769, 
310 Ill 291 

Iowa—State v Borwick, 187 NW 
460, 193 Iowa 03') 

Ky—Ma'vs v Commonwealth, 56 S 
W 2d 726, 247 K> 85 
Tex—Nami v State, 263 S W 595, 97 
TexCr 522 

Wyo—State v Sorientino, 224 P. 420, 
31 W>o 129, 34 A LR 1477. 

30 C .J p 80 note 78 
Use of vile and obscene language in 
presence of a( cusod’s wile and chil¬ 
dren did not justify accused in shoot¬ 
ing person using it without first ask¬ 
ing him to leave house —Mays v 
Commonwealth, 66 S W 2d 726, 247 
Ky. 85 

15. Cal—People v Ortiz, 219 P. 1021, 
63 Cal App 662 

Mo—State v Johnson, 6 S W 2d 898 
SC—State V Hays. 113 SE 362, 121 
S C 163 

30 C J p 80 note 79 

16. Wyo—State v Sorrontino, 224 P 
420, 31 Wyo 129. 34 ALR. 1477. 

30 C J p 80 note 80. 
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felony at the time, or it shall be reasonably appar¬ 
ent to the slayer, or he shall honestly and reason¬ 
ably believe, that the person defended is in ^siich 
danger, and that it is necessary to kill to save him 
therefrom that the person defended shall re¬ 
treat if he can do so without increasijng his peril 
that neither the person defended nor accused could 
have averted the apparent danger by any reason¬ 
ably safe means other than the killing of de¬ 
ceased and that the defender shall not use more 
force than is necessary or reasonably appears to 
him to be necessary to save the person defended 
from death or great bodily harm 20 

Accuscd*s knouicdqc of aggression or provoca¬ 
tion by person defended In some states the rule 
that a homicide is not justifiable or excusable as in 
defense of another, where the ]>crson defended is 
the aggressor or provokes the difficulty, is applied 
where accused has knowledge of the aggression or 
provocation,21 but not where he is without knowl¬ 


edge, or a reasonable opportunity to acquire knowl¬ 
edge, and is himself without blame 22 In other 
states the rule is applied where the person defend¬ 
ed IS actually at fault, even though accused is with¬ 
out knowledge of such fault and has had no op¬ 
portunity to acquire knowledge thereof,23 or even 
though he entertains an honest and reasonable be¬ 
lief that the person defended is not at fault 24 

b. Of Particular Persons 

Homicide may be Justified or excused when It Is 
committed by a person in defense of another who bears 
to him a close natural or civil relationship. 

Subject to the rules, as considered siijira subdi¬ 
vision a of this section, as to the requisites of a 
justifiable or excusable homicide in defense of an¬ 
other, a jicrson is justified or excused, both at 
common law and under statute, in t.iking life in de¬ 
fense of another who bears to him a close natural 
civil or family 1 elalionshii),2^» such as a parent,2^ 


17. Cal — P(‘oplp V Ortiz, 219 P 102‘1, 
61 Cal App 662 

Kv—Tavlor v Commonwealth, 98 S 
W 2d 928, 266 Ky .12,9—Henslry v 
Commonwealth, 69 S W 2 d 17, 253 
Kv 171—Turnery Commonwealth, 
42 SW2d 716, 240 Ky .916—CiJI v 
Commonwealth 31 K W 2 d (» 08 , 215 
Kv .151—Norton v Commonwe.alth, 
244 S VV .{10 196 Kv 90 
Miss—McC« h('e V State, 104 So 160, 
138 Miss 822 

Mo—State v .Johnson. 6 S W 2d 898 — 
State V Houston, 292 SW 728— 
Slate V Kennison, 267 SW 850. 
306 Mo ‘173—Sl.Hte v Yales, 2.96 S 
W 809, .101 Mo 255 
NC—Slate v Shepherd, 17 S E 2d 
469, 2J0 N C 377- -Slat€ v Rohm- ' 
son, 195 SE 824, 211 NC 271 — 
Stale V Marshall, 179 SE 427, 
208 N C 127— Stale v (llenn, 150 S 
E 663, 198 N C 79 
Okl—Hendnek v State, 73 P 2d 184, 
63 Okl Cr 100 

SC—State V Franeis, 149 SE 348, 
152 S('' 17. 70 AliH 1133—Sl.ife 
V Petit, 142 SE 729, 144 SC 4.92 
—State V Hays, 113 SE 362, 121 
S C 163 

Tex—FaKan v Slate. 14 S W 2d 838. 

112 TexCr. 107 
30 C I p 80 note 81 
Facts most Justify l>ellef of a rea- 
sonable man that it appears neces¬ 
sary to prevent felonious kilims ot 
another before person is authorized 
to act on apparent dantjer and kill 
Ala —Cain v State, 77 So 452, 16 
Ala App .103 

Cal—People v Ortiz, 219 P 1024, 63 
Cal App 662 

Miss—M( Oehee v State, 104 So 150, 
138 Misb 822 

Reasonableness of accused’s belief 

that It was necessary to kill must be 


ludgred hv fatt*:: and eirciimstanee*? -is 
they appealed to him at time — Slate 
V Marshall, 179 SE 427, 208 N (" 
127—State v Glenn. 150 SE 663, 
198 N C 79 

Accused who aided and abetted or 
advised shooting* of deceased should 
be acquitted if hf did so believiiiR, 
on reasonable firrounds, tliat danger 
of death or great bodily harm to 
brother necessitated such aiding and 
aliening—Ilonalcy v Commonwealth, 
69 S W 2 d 17, 251 Kv 171 
Bight to give weapon 

One believing another's life is in 
danger doe.s not ntfossarilv h.ave the 
right to give him a weapon to pro- 
I teet himself, if he does not have 
reasonable cause to beliexe immi¬ 
nence of danger and nocessitv to kill 
— r« oplc V Ortiz, 219 P 1034, 6 l Cal 
App 662 

18. Ala—Talley v State, 67 So 445, 
174 Ala 101 

19. Kv—Webb v Commonwealth, 
110 S W 281, 33 Ky I,. 310 

SC—State V Hays, 113 SE 362, 
121 SC 16.1 
30 CJ p 80 note 83 

20. Ark—Steele v State. 108 SW 
2d 474, 194 Ark 497 

N('--Slate V Bryson, 166 SE 11.1, 
200 N C 50 
10 C J p 81 note 84 

21. Pa—Commonwealth v Kubso- 
gulo, 106 A 180, 203 I'a 93 

Tex—Parnell v State, 98 SW 269, 
60 TexCr 419 
30 C J p 81 note 86 

22. NY—People v Maine, 69 N E 
696, 166 NY 50. reversing 64 NY 
S 579, 61 App Div 142 

30 C J p 81 note 87 
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23. Ky—Noble \ Commonwealth 
290 S W 3.10. 217 Ky .956 
SC--Slate V Cook, 59 SE 862, 78 
SC 251, 259. 125 Am S R 788. 16 
ERA NS. 101.1, 13 AnnCas 1051 
10 C T p 81 note 88 

24 Ala—Weaver v State, 65 So 
956, 1 Ala App 48 

25. NC—State v Marshall. 179 SE 
427, 208 NC 127—State v Glenn, 
150 S E 001, 198 N C 79 

26. Ala—Vaughan v State, 107 So 
797, 21 Ala App 204, certiorari de¬ 
nied 107 So 799, 214 Ala 384 

Ariz—T.aey v State, 297 P 872, 38 
Ariz 60 

Ga- Conrt v State, 119 SE 723, 166 
Ga 536 

Mo—State v Rennison, 267 SW 850. 
306 Mo 471 

NC—State v Anderson, 22 S E 2 d 
271, 223 N C 148—State v Robin¬ 
son, 19.9 SE 824, 213 NC 27.1 
Okl—Hendrick v State, 73 P 2 d 184, 
61 Okl Cr 100 
30 C J p 81 note 91 

Firing fatal shot in defense of one’s 
mother i.s justifiable or not, accord¬ 
ing as mother would be innocent or 
guilty had she fired shot in her own 
defense —Hare v State, 54 P 2d 670, 
58 Okl Cr 430 

Son killing father in defense of motlu 
er 

Ala—Burch v State, 121 So 444, 23 
Ala App 89 

Stepfather 

With respect to stepson's criminal 
liahilitv for resulting death of third 
party, stepson had right to fight in 
the necessary d^f^nse of his step¬ 
father who was fighting with third 
party —State v Robinson, 195 S E. 
824, 213 N.C 273. 
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child,27 husband or wife,28 brother or sister,29 un¬ 
cle, ncjihcw, or niece,2® guardian or ward,2i or mas¬ 
ter or scrvant.22 A person is also justified or ex¬ 
cused in killing to jircvcnt the commission of a 
known felony by violence or surprise on any ])cr- 
son in his presence or conipan>, including even a 
strangcr,23 or guest,34 or accused’s paramour 35 It 
has been held that justifiable interference in de¬ 
fense of a near relation does not extend beyond 
cases where a serious injury is threatened to a wife 
or husband, child or servant,3® and that, where 
statutes enumerating the relatives in defense of 
whom a homicide is justifiable do not exjiressly in¬ 
clude brothers and sisters, they cannot he included 
by construction 37 On the other hand similar stat¬ 
utes have been cnnstiued not to provide an exclu¬ 
sive enumeration hut rather to ingraft the common- 
law rule into the statutes of the state, and the stat¬ 
utes, with the common-law rule so incorporated, un¬ 
doubtedly apply to the defense of a brother as well 
as to the defense of a wife or other relative specifi¬ 
cally named in the statutes 38 


c. Against Seznal Offenses 

Homicide committed as being necessary to prevent 
the prepetration of a sexual offense, such as ravishment 
or under some statutes, adultery, on a wife or daughter is 
generally held to be Justifiable. 

Under the rule that the husband has the same 
right to defend his wife against a wrong committed 
in his presence, as the wife would have to defend 
herself,39 where a husband discoveied another m 
the act of ravishing or attempting to ravish his 
wife, and the taking of the life of such person rea¬ 
sonably appeared to be necessary to protect the 
wife from the assault, the husband was justified in 
taking life as fully as the wife would have been 40 
However, accused is not wholly excused or exempt¬ 
ed from criminal liability where the means em¬ 
ployed to repel the attack on the wife's honor went 
beyond those reasonably necessary to obtain the ob¬ 
ject in view,45 as where deceased was unarmed and 
defenseless and the circumstances did not require 
that accused, after striking the first blow, should 


27. Ala—Kobartfe v State, 149 So 
356. 25 AlaApp 477 
Ga—Goart v State, 119 SE 723, 156 
Oa 536 

K\r—Miller v Commonwealth, 27 S 
W2d 683. 231 Ky 135 
NC—State v Anderson, 22 S E 2d 
271, 222 NC, 148 

Okl—Moore v Stale, 219 P. 176, 25 
Okl Cl 151 
30 C T p 81 note 92 

AcetLsed operatinsT still had ri^ht to 
ex<‘rf ise necessary foroe to defend 
sons against offloer firm*!: as the> flfd, 
If it rc’asondblv appealed that .sons 
were in danger of serious bodily 
harm —Fa^an v Slate 14 S W 2d 838, 
112 Tex Cl 107 

218. K\ —Taylor v Commonwealth, 
OS S\V2d 928. 206 K^s .9IT) 

Mo—State v Johnson. 6 S A\ 2d 898 
NC—Stale v Anderson, 22 S E 2d 
271, 222 NC 118—State v Shep¬ 
herd. 17 S E 2d 469, 220 NC 377 
SC—Slate \ Fiaruis, 141) SE 318, 
1.52 S C 17. 70 \ E K 1133 
30 C J p 81 note 93 

The rlETht of the husband to de¬ 
fend his wife Is cotvlcnsivt with the 
right of the wife to d<'tend licrself 
—State V Anderson, 22 S E 2d 271, 
222 N C 14 8 

29. Ala—Humphries v Slate, 181 
So. 309, 28 AlaApp 159, certiorari 
denied 181 So 312, 236 Ala 104 
Colo—Pacheco v People, 43 l»2d 165, 
96 Colo 401 

Ill—People y Spranger, 145 NE 706, 
314 Ill. 602. 

Ky —Taylor v Commonwealth, 98 S 
W2d 928, 266 Ky 325—Hensley y 
Commonwealth, 69 S W 2d 17. 253 
Ky 171—Turner v Commonwealth, 


42 SW2d 716, 210 Ky 536—Noble 
V Commonwealth, 290 SW 330, 217 
Ky 5.56—Norton v Commonwealth, 
24 4 SW 310, 196 Kv 90 
Mich—People v Arnett, 214 NW 
231, 239 Muh 123 
30 C J p 81 note 94 
Interference with arrest 

Where a sheriff in atternptinR to re¬ 
move an intoxi(al(‘d person from an 
automobile wa.s shot by sik h person, 
the latter’s brother was not justified 
in interfering with the sheriff before 
the shot was bred, as he was a vol¬ 
unteer aid in an c>i)siruction ol .a law¬ 
ful arrest, and blood i elnl loiT-hip, 
without reasonable appleh(nsion of 
bodily harm to his broth<r, w^ is nei¬ 
ther an ext use nor in any degrte a 
jiistifteation — I3*ople v Arnttt, su¬ 
pra 

30. Ala—Forman v State, 67 So 

583, 190 Ala 22 

Iowa—Slate v JMatheson, 261 NW 
7 8 7, 220 Iowa 132 

Tex—Pic( V State, 100 SW 949, 51 
Ti X Cr 133 

31. Ala —Forrn.ati v Slate, 67 So 

583. 190 Ala 22 

Ind—W.T.vbrighl v Stale, 56 Ind 122 

32. Ark -Steele v State, 108 SW 
2d 474, 194 Ark 497 

30 C J p 81 note 97 

33. Ill —iv,)ple V Dugas, 141 N E 
769, no HI 291 

30 C J p 81 note 98 

34. Ark—Sttele v State, 108 SW 
2d 474, 194 Ark 497 

Iowa—State v Borwick, 187 NW 
460, 193 Iowa 639 

Oafd fiTuestB 

A caf(^ owner ha.s right to repel fe¬ 
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lonious attack on his guests if he 
uses no more or greater force than 
w'as reasonably necessary for such 
purpose and Is free from fault or 
(arelessness in so doing, but cannot 
kill assailant merely because patron 
was assaulted—Steele v State, 108 
SW2d 4 74. 194 Ark 497 
G-uest in home 

If accused believed that deceased, 
a guest in a( cused’s home, was about 
to kill another guest therein, or to 
do the latter some gTe.st boclilv harm, 
and had r«^asonai)le grounds for so 
thinking, and sought to prevent such 
act, ho had the right to defend the 
guests so atta« ked—State v Yates, 
256 S W 809, 301 Mo 255 
Guest in automobile 
Iowa—State v Borwick, 187 NW 
160, 193 Iowa 639 

35. La—State v Johnson, 114 So 
82, 164 Ea 420 

36. I’a—Commonwealth v ilusso- 
gulo, 106 A 180. 263 l*a 93 

37 Fla - Mitchell v State, 30 So 
sot, 43 Fla 188—Richard v State, 
29 So 413. 42 Fla 528 

38. (l.i—Warnack v State, 60 SE 
288, •; Ga App 590 

Kan -State v Mounkes, 127 P 637, 
8 8 Kan 193 

39. Jow'a—State v Thomas, 154 N 
W 76X, 172 Iowa 4 85 

40. Ga -(’oart v State, 119 SE 723, 
156 Ga .536 

Iowa--State V Thomas, 154 NW 
768, 172 Iowa 485—State v Thomas, 
151 NW 84 2, 169 Iowa 591, 

NC—Slate v Neville, 61 NC 423 

41. Philippine —U S. V. Ocampo, 6 
Philippine 449. 
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continue the attack ^2 A father, who acts in good 
faith and on reasonable appearances of imminent 
danger, has a right to defend his daughter against 
an assault with intent to rape, regardless of what 
her reputation may be, and he has the right to act 
immediately and with the most effective means at 
his command, and the law will hold him guiltless, 
even though it may subsequently turn out that he 
could have saved her by pursuing some course other 
than the instant killing of her assailant For a 
homicide to be justifiable as in defense of the hon¬ 
or and chastity of the wife or daughter, it must be 
to prevent an imfiending or progressing wrong,'*'' 
and not for a past offense'*or anticipated atteinjit 
It is held that a husband is not justified in killing 
another to prevent the seduction or debauching of 
his wnfe by artifice or fraud,or for an assault on 
lur virtue, where it is shown that she was not virtu- 
fnisA statute justifying homicide for defilement 
apjilies where deceased w<is discovered in an unnat 
ural act of sexual iiervcrsion with defendant’s 
daughter 

Adultery Unless so jirovided by statute, the hus¬ 
band IS nut entirely excused or justified in taking 
the life of anothei whom he discoveis in the act 
of adultery wntb the w'lfe,'^’^' as this is an act con 
seiited to by bet and .is she would have no light to 
take the hie of her ])aiamour liecansc of the act 
committed, her husband, acting in hei defense, has 


no greater right.^^ Under some statutes, however, 
d husband has as much right to protect his wife 
from adultery as from other felonies, and if it is 
necessary to prevent its perpetration, he is justified 
in taking lifc,^’^ provided he has not forfeited the 
right by his previous conduct Under some stat¬ 
utes of this nature, after the act of adultery has 
been committed by the wife, the husband is not jus¬ 
tified in killing her paramour, the killing must be 
to prevent new acts of adultery with the wife,^^ 
the danger must be present and impending,urgent 
and jiressing and the killing must be necessary, 
or apjiarently necessary, to prevent the act of adul¬ 
tery Under other statutes, however, the homi¬ 
cide is justifiable when committed by the husband 
on the poison of anyone taken in the act of adultery 
with the wife, provided the killing takes place be¬ 
fore the parties to the act of adultery have sepa¬ 
rated '‘Adultery,’’ as used in such a statute, 
means adultery as knowui in common parlance, 
whether consisting of one or more acts, and not 
statutory adultery consisting of a living together or 
habitual carnal intercourse and the expression 
“before the parties to the act of adultery have sep¬ 
arated” docs not require that the parties be still 
idiysieally united in the act of copulation, but con- 
tcmidatcs only that the parties be still together in 
company with each other, after the act, when the 
homicidt lb committed Accused is entitled to act 
on appearances, where the circumstances are such 


42. 3’hilippine—U S v Oenmpo, su¬ 
pra 

43. Okl — iut< hfu Id V Stnte 120 P 
707, 8 Okl Pr 161, 45 L K A S . 
3 51 

44. —Poart v State, 110 SE 72), 
156 Pa 516 

30 C J p 82 note 11 
Actual or apparent dangrer 

If tiu'rc was nttuMl danpc'r, or if 
it reasonably npprarod that Ibert \Aa‘' 
daiiRer, of den cased committjnM fn- 
tuio a< t of adulterv with accused’s 
daughter, and such dani^er dcniandad 
immedinle action to prevent it, dan- 
KC'T would he mip« ndin^ and would 
lust if V killing if, either actually or 
as it reasonably appeared to accused, 
danj?c*r could not bt* otherwise' pre¬ 
vented than bv death ot d< (coast'd — 
Preen V State, 183 S E 204, 52 Pa 
App 290 
Seduction 

Under a statutory provision that a 
homicide shall be justifiable "in all 
other instances which stand upon the 
same footing: of reason and justice 
as those enumerated,’’ a father mav 
kill to prevent the seduction of his 
dauRhlei where the circumstances are 
such that the killints: stands on the 


footing" of reason and justice, simi¬ 
lar to that of self-defense—Poart v 
Sl.ite 119 SK 723, 15C P»a 5U> 

45. Okl—Nutt v State, 128 P 165, 
8 OklPr 266 

Past wMongs to femah' relative as 
justification Kenerallv see supia ^ 

98 

46 Miss— T.ew is \ Slate. 118 So 
708. 709. citing: Corpus Juris. 

Cikl—Nutt V Slate, supra 

47. Or —State v Young:, 96 P 1067. 
52 Or 227. 132 Am S R 689, 18 1- R 
A ,N S . 688 

48. Pa -^c\)ait v State, 119 S E 722. 
156 Pa 536 

49. Utah—Stale v Besart s, 283 P 
73 8, 75 Utah 111 

50. Ala—Hooks v Slate, 13 So 767, 

99 Ala 166 

\Vis—State v Payne, 227 NW 258, 
119 W’ls 615 
30 C J p 82 note 15 

51. Iowa—State v Thomas, 154 N 
W 768, 172 Iowa 485 

30 P J p 82 note 16 

52. Ga —Daniels v State, 133 S E 
866, 162 Ga 369—Coart v State, 119 
SE 723. 156 Ga 636—Gibson v 
State, 161 SE 158, 44 Ga App 264 

30 C J p 82 note 17 
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Wife Idlliuer woman oommitting" 
adultery with husband is not with¬ 
in statute making homicide Justifiable 
when (ornrnilti'd by husband on one 
committing: adultc‘rv with wife — 
Retd v Stale, 59 S W 2d 122, 123 Tex 
Pr 318 

53. Ga—Wilkerson v State, 17 SE. 
990, 91 Ga 729, 44 Am S R 63 

54. Gri—Purtis \ State, 110 SE 
907. 2S Ga App 219 

55. Pa—Poart v Slate, 119 SE 723 

156 Pa 536—Ffirnur v State, 18 S 
E 987, 91 Ga 720 —Jac ksoii v 

State. 18 S E 298, 91 Ga 271, 44 
\m S R 22 

56. Ph— (\iilis V Stale, 110 SE 
907. 28 P i App 219 

57 Pa —Farmc^r v State, 18 S E 
987, 91 Pa 720—Jackson v State, 
IS SE 298, 91 Ga 271, 44 Am S R 
) •» 

58 Tc X—Williams v State, 166 S W 
5S3, 73 TexCr 480 

30 C J p 82 note 23 

59. Tex—iTice v State, 18 Tex App 
474, 51 AmR 322 

60. Tex—Price v State, supra. 

30 C J. p 82 note 26. 
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as to cause him reasonably to believe from his 
standpoint, when he arrives on the scene, that his 
wife and deceased have just committed adultery, or 
arc about to commit it, he is authorized to kill 
In applying the statute the place where the homi¬ 
cide occurs is immaterial, the statute makes no 
exception in favor of one place or another but is 
broad enough to cover every place.^2 

§ 109. Defense of Habitation 

a In general 

b What constitutes habitation 
c Nature of intrusion or danger 
d Alcans of preventing or repelling in¬ 
trusion 

a. In General 

Homicide m defense of habitation It Justified where 
the killing is actually or apparently necessary in order 
to repel a person who attempts to enter in a forcible or 
violent manner for the apparent purpose of committing a 
felony therein on either person or property or of in¬ 
flicting great bodily harm or offering personal violence 
to a person dwelling or being therein. 

It IS a general rule, expressly affirmed by statute 
in some states, that a person is justified in taking 
life in defense of his habitation where it is actu¬ 
ally or apjiarently necessary to do so in order to re¬ 
pel another person who attempts to enter in a forci¬ 
ble or violent manner for the app.irent purpose of 


committing a felony therein on either person or 
property or of inflicting great bodily harm or of 
assaulting or offering personal violence to a person 
dwelling or being therein.®^ The principle that the 
taking of life in defense of habitation is excusable 
or justifiable is not applicable to a common brawl 
for which accused was mainly responsible,or to 
a case where deceased was on a jmblic highway in 
front of accused’s house and was not attempting to 
enter or to make any foicible attack or invasion,®® 
or where, although deceased was attempting at the 
time unlawfully to enter accused’s dwelling house, 
the killing was done with malice and ill will and not 
for self-protection or protection of the habitation ®® 

Agiunsl [person Um'fully m house. The rights of 
a householder against a violent intruder have no 
relevancy, and the ordinary rules as to self defense 
are alone apjilicable, where deceased was not even 
a trespasser hut was lawfully in the house, as where 
he and accused wxre members of the same family 
and household,or he was in the house as a guest 
or visitor,®^ or where he was armed with a writ 
giving him the legal right to take possession of the 
dwelling for the jnirpose of ejecting accused and 
his household goods from it,®^ or wheie he was in 
the act of reasonably searching the premises under 
permission to do so,'^® or under the authority of a 
search warrant,unless accused was not shown, 


61. Ga—Cloud v 7 SE 641, 

81 Ga 444 

Te\—Giej.-orv V State, 94 S W 1041, 
fjO Tex Cr 73 

30 C J p 83 note 26 

62. Tex--Giles v State. 67 SW 
411, 4 3 Tex Cr 561 

63. US—Alberty v United States, 
CCAik 16 set 864, 162 US 499, 
40 L. Gd 1061 

Ala—(Uack v State, 196 So 286, 
29 AlaApp 377—Hill v State, 166 
So 60, 27 AlaApp 65, ccrtioraii 
denied 106 So 64, 231 Ala 539 

Cal—I'eople v Will, 248 P 1078, 79 
Cal App 101—People v Hubbard, 
220 P 315, 64 Cal App 27 

DC —Lanev v U. S , 294 F 412, 54 
App D C 56 

Ga—Shaler v State, 13 S E 2d 798, 
191 Ga 722 

Hawaii—Territory v Warren, 35 Ha¬ 
waii 232 

Kv—.Johnson v Commonwenlth, 132 
S W’^ 2d 72, 27‘) Kv 753—t'oinmon- 
wealth V Biverlv, 34 S W^ 2d 911, 
237 Ky 35—b.iimer v Common¬ 
wealth, 28 S V\ 2d 978, 234 Kv 673 
—CoopeT V Coninionwealth, 27 S W 
2d 406, 234 .56—Sawyer v Com¬ 

monwealth, 13 S W'2d 267, 227 Ky 
436—Carroll v Gomrnonwealth, 299 
SW 183, 221 Kv 557—Haines v 
Commonwealth, 2b2 SW. 1109, 214 
Ky. 211. 


Miss—Bowen v State, 144 So 230, 
231, 161 Mias 225, qiiotinjj: Corpus 
Juris —Williams v State, 98 So 242 

N Y -People v Wileox, 157 N E 509. 
245 NY 404, reversing 221 NYS 
884, 220 AppDiv 732 

NC—State v Marshall, 179 SE 427, 
208 N C 127 

Okl—Johnson v Stale, 58 P 2d 156, 
59 OklCr 283 

SC—State V Oshorne, 21 S E 2d 178, 
200 S C 504 

Term—Wooten v Slate, 103 S W 2d 
324, 171 Tenn 162—HudMena v 
State, 60 SW2d 15.3 155, 166 Tenn 
2 11, quoting Corpus Juris —Win- 
lon V State, 268 S W 633. 151 Tenn 
177 

Tex —Uouder v State, 44 S W 2d 
719, 119 Tc\ Cr 438—Dennis v 
State, 276 S W 715, 101 Tex Ci 454 
—Mack V State, 263 S W 912. 97 
Tex Cl 583 

Va—Fortune v Commonwealth, 112 
SE 861, 133 Va 669 

WVa—State v Laura. 116 SE 251, 
93 W Va 250 

Wyo —State v Sorrentino, 224 P 
420, 31 Wyo 129, 34 ALK 1477 

30 C J p 83 note 29 

64. NC—Stale v Robertson, 81 S 
E 689, 166 NC 356 

65. Ga —Ward v State. 103 S E. 726, 
26 Ga App 296 
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66. Ark—Hall v State. 168 SW 
1122, 113 Aik 454 

Conn—State v Pei kins, 91 A 265, 
88 Conn 360, LHAlOl'JA 73 

Wamlug of attempt to keep deceased 
out of house 

Where, while being chased around 
outside of ac( used's house, deceased 
in attempting lo enter a door was 
shot by accused without accused’s 
warning deceased that accused was 
trying to keep decc'ased out of house 
shooting was not justitled on ground 
that aceused was pi otec ting her dom¬ 
icile—Wise V Stale, 1X3 So 520, 183 
Miss '61 

67. Pa—Commonwealth v Johnson. 
62 A 1064, 213 Pa 432 

30 CJ p 83 note 37. 

68. Ky —Banks v Commonwealth, 
13 SW2d 511, 227 Ky 500—Oney 
V Commonwealth, 9 S W 2d 723, 
725, 225 Ky 596, citing Corpus Ju¬ 
ris. 

Va—For tune v Commonwealth, 112 
S E 861. 133 Va 669 

69. Ala—Williams v. State, 41 So 
992, 147 Ala 10 

7a N M —Slate v Welch, 25 P 2d 
211, 37 N M 549 

71. Ala—Booth v State, 117 So. 492, 
22 Ala.App 508. 
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and had no knowledge of, such warrant.^2 Howev¬ 
er, homicide in defense of the home may be resort¬ 
ed to as against one who, after lawfully entering 
the home, was guilty of conduct justifying his ex¬ 
pulsion, and was killed in resisting such expul¬ 
sion 

Who may exercise such right of defense The 
light to take life in a proper case in defense of 
habitation may be exercised not only by the owner 
or occupant of the housc'^^ but also by his serv¬ 
ants'^^ and guests, *^6 and even a bystander may be 
called by the owner to aid in ejecting another from 
his home 

b. What Constitutes Habitation 

Habitation which may be defended, even to the ex¬ 
tent of taking life, includes any place where a person 
lives and which is his home and place of abode 

The habitation which may be defended, even to 
the extent of taking life, includes any place where 


a person lives and which is his only home and place 
of abode,even though he lives there with a wo¬ 
man in illicit relationship,"^® and even though it is 
a mere tent®® or a box stall It includes out¬ 
buildings within the curtilage ,®2 but it docs not ex¬ 
tend beyond the curtilage or the limits of the dwell¬ 
ing and the customary outbuildings,®® and on the 
theory that a man is entitled to defend his house, 
not as property, but as his castle affording protec¬ 
tion to his person, it is held that the rule does not 
apply to the lot of ground or yard on which the 
house stands In a restricted sense, a barn®® 
or an automobile®® may be regarded for the time 
being as a man’s “castle” which he is entitled to 
defend for the protection of himself and others 
therein Jl has also been held that a person has a 
right to take life to prevent the violent entry or 
assault on his place of business for the apparent 
purpose of inflicting death or great bodily injury on 
an occupant ,®'^ but on the other hand it has been 


72. Ala —Booth v State, supra 

S (’’--State V l^owman, lltS SE 4o7. 
l.H St’ 4 85 

Until the authority of the officers 
to make a search Is made known, the 

offupants of a house have right to 
ust necessary force in keeping otfl- 
-who held seareh wan ant, from 
entering house and in expelling them 
— Si.ite V Lo\n man, supra 

73. Ky —Si/emore v Common- 

wealth, 118 S W 2d *111. 285 Kv 199 
—Ha\ wood V CoTnmonwr'al th, 59 S 
W 2d 531, 248 Kv 569—Banks v 
(’ommoiiwealth, 13 S W 2d 611, 227 
K\ 500 

S(’—State V Sparks, 183 SE 719, 
179 SC 135 

Va—Fortune v Commonwealth, 112 
SE 861 133 Va 669 

74. Ky—Ogles v ('’ommonwealth, 11 
S W 816, n Kv E 289 

75. Ky —Ilcivwood v Common¬ 
wealth, 59 S W 2d 531. 248 Kv 669 
—Hendrickson v Commonweal Ih, 
24 S \V 2d 564, 232 Ky 691—Ogles 
v Commonwealth, 11 S W 816, 11 
Ky L 289 

76. Ky —Haywood v Common¬ 
wealth, 69 SW2d 531, 248 Ky 669 
—Hendrickson v Commonwealth, 
24 S W 2d 564, 232 Ky 691 

S C —'State v Osborne, 25 S E 2d 561 
—State V Osborne, 21 S E 2d 178, 
200 SC 504 
30 C J p 83 note 32 
Effect of chaJlenge by accused 

Where following altercation with 
deceased accused publicly posted 
challenge to deceased and the chal¬ 
lenge was to come to house of ac¬ 
cused, accused had no greater or less 
right in liouse where he was a guest 
than I'l his own home, and where the 
two houses were located near each 
other on same farm, challenge ex¬ 


tended to house in which accused was 
a guest, and in such a case the ap¬ 
plicable legal principles involved an 
admixture of law of habitation and 
mutual combat —State v Osborne, S 
C, 25 S E 2d 561 

77. Iowa—State v Roan, 97 NW 
997, 122 Iowa 136 

Ky—Haywood v Commonwealth, 59 
S W 2d 531. 218 Ky 569 
Accused, when called on by half 
sister, had same right as she had to 
protect her home and those present 
against obsc(*ne language and as¬ 
saults of another who had been 
drinking —Haywood v. Common¬ 
wealth, supra 

78. KY -People v Wilcox, 157 N 

E 509, 215 NY t04, reversing 221 
NYS 884 220 App Div 732 

SC—S.ate v Bradley, 120 SE 240, 
126 S C 528 

Roadlionse in which keeper lives 

is his home, from which he may ex- 
tludc intiuders bv foicc even to the 
point of killing them, even although 
he is selling l>eer Iht^re illegally — 
People V Wilcox, 157 NE .509, 245 
NY 404, reversing 221 NYS 884. 
220 App Div 732 
Bedroom 

Defendant, who was oecup>ing a 
room irx a building as a bedroom at 
the time of the homicide, had a nght 
to piotect It as against trespassers 
—State V Sorrentino, 224 P 4 20, 31 
Wyo 129, 34 A L R 1477 

79. Cal—People v Hubbard, 220 P 
316, 64 Cal App 27 

80. Or—State v^ Holbrook, 188 P 

947, 98 Or 43, rehearing denied 

192 P 610, 98 Or 43, second le- 
hearing denied 193 P 434, 98 Oi 

43. 


81. Neb—Young v Stale, 104 NW 
867, 74 Neb 346, 2 L R A .N S 66 
88. Mich —People v Coughlin, 35 
NW 72, 67 Mich '466--Pond v 
People, <8 Mich 150 
SC—State \ Bradley, 120 SE 240, 
126 SC 5'28 

83. Or—Slate v Bartmess, 54 P 
167, 33 Or 110 

SC—State V Faulkner, 149 SE 108, 
151 SC 379—State v Bradley, 120 
SE 240, 126 SC 52S—Slate v 

Brooks, 60 S E 518, 79 SC 144, 
128 Am SR 836, 17 L R A ,N S . 

483, 15 Ann Cas 49 
Street in front of house 

One charged with assault and bat¬ 
tery with intent to kill cannot defend 
on the ground that the right of 
ca-^lle extends to the middle of the 
street m front of accused’s house-- 
State V Boyd, 119 SE 839, 126 SC 
300 

84. Ky —Farmer v Commonwealth, 
28 SW2d 978, 234 K> 673 

Pa—Commonwealth v McWilliams, 
21 I’aDist 1111 

85. Iowa—State v Baker 135 NW 
1097, 157 Iowa 126, moditled on re¬ 
hearing 138 NW 841. 157 Iowa 
126 

80. Iowa—State v Berwick, 187 N 
W 460, 193 Iowa 639 

87. K> —Howard v Commonwealth, 
120 S W 2d 212, 274 Ky 653—Stan- 
hll V Commonwealth, 272 SW 1, 
20') Ky 10—Sparks v Common¬ 
wealth, 20 .S W 167, 89 Ky 644, 13 
Kv Op 48 4 

W Va -Slate v Laura, 116 SE 253, 
93 W Va 250 

A mere demonstration by deceased 

in fiont of accused’s plate of busi¬ 
ness did not constitute such an as- 
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held that a public place of business cannot be de¬ 
fended against intrusion as a dwelling house or 
private habitation even though a person sleeps and 
keeps articles of clothing therein 

c. Nature of Intrusion oi Banger 

To Justify a homicide in defense of a habitation, there 
must be a manifest attempt to make a forcible and un¬ 
lawful entry Into the home, with the intent to commit a 
felony therein or to Inflict great bodily harm on an oc¬ 
cupant thereof, and the danger of accomplishing such 
acts must be imminent 

The right to take life in defense of one’s dwelling 
house arises only where the security or sanctity of 
the home is invaded or threatened,and is subject 
to the qualification that the danger must be immi¬ 
nent and immediate and not a past danger It is 
not practicable to formulate a rule applicable to all 
cases for determining what act or conduct consti¬ 
tutes an attempt to enter a house, the question is 
one more of fact than of law and must be deter¬ 
mined by the circumstances of each case The 
attempt must be manifest, that is, it must be so 
])lainly made that no reasonable doubt exists as to 
the purpose of the aggressoi and a mere demon- 
str.ition, or even threat, to break into a house will 
not justify a homicide by the occupantHowev¬ 
er, the killing of a jicrson attempting to enter a 
house after being forbidden to do so may be justi¬ 
fied by his menacing attitude and threats at the 
time 

In ordtr that a homicide may be justifiable as in 


defense of habitation, it is not essential that there 
be peril of death or great bodily harm,®® for, as 
considered supra subdivision a of this section, a 
violent attempt to enter with the apparent purpose 
of assaulting or offering personal violence to an in¬ 
mate justifies defense of the habitation and an as¬ 
sault or offer of personal violence does not neces¬ 
sarily imply danger of death or great bodily harm 
While homicide in defense of habitation is justifi¬ 
able when actually or apparently necessary to re¬ 
pel an attempt to commit a felony, the courts are 
not agreed on the question whether an actual or 
apparent felonious purpose on the part of the as¬ 
sailant or intruder is necessary to the justification 
of the householder, some courts holding that the 
right to take life in defense of one’s dwelling is 
limited to occasions where it is at least reasonably 
apparent that the intruder is actuated by felonious 
punmse,®'^ and other courts stating broadly, with¬ 
out this qualification, that a person in his own dwell¬ 
ing house ma> use such means as are necessary, 
even to the taking of life, to prevent a forcible and 
unlawful entry,or construing statutes not to le- 
quirc the assault, personal violence, or serious in¬ 
jury intended or threatened to amount to a felony, 
if perjietrated, in order to justify the taking of life 
in defense of habitation In a few states it is a 
rule that there must be dangei cither of a felony, 
loss of life, or great bodily harm ^ 

A burglar may be lawfully killed by the owner 
of a house,^ where the burglar or thief is at the 


sault on ti< oused’s place of business 
as u» justify homicide—Howard v 
Commonwealth, 1J(I S W 2d 212, 274 
Kv 6r,3 

88 . Iowa —Stale v Smith, -69 N W 
269, 1(M» Iowa 1 

89. Ala (’lack v State, 196 So 2S6, 
■29 Ala \j)i) 377 

Ky —S5iz( nu)n v C'ommonwealth, 14S 
S W 2d 141, 28r. Kv 499 

90. Ariz—T.i\lor v State, 232 P. 
552, 27 \ri/ 22S 

Ky—J^^ort V Commonwealth, 163 S 
W 2d 4S, 2 M 1 Kv 3 1—Cooper v 

Commonwc'allh, 27 S W 2d 406, 23i 
Kv 56 

Miss—Hu Lire J1 v State, 171 So 53 
3 78 Miss 877—Tlowen v State, 344 
So 230, '232, 3 bl Miss 225, citing 

Corpus Juris 

SC—State V St(i(kman, 64 S E 595, 
82 SC 388, 129 Am S R 888 
Va—Stoneman \ ^'ornnionwealth, 25 
Oratt 887, 66 Ya 887 
Wyo—State v Sorrentino, 221 
420, 422, 31 Wvo 3 29, 34 ALR 
1477 

“The rierht is limited to preven¬ 
tion; It does not extend to punish¬ 
ment for an act ali<adv (ommitted” 
—State V Sorrentino, supra 


Where assault on the owner's 
house is au accomplished fact, own¬ 
er can n(»t punish act however 
wrongful, by taking inliuder’s life — 
Tavloi V State, 2 32 1* i52, 2 7 Ariz 

'228 

91. Aik-—Hrown v State, 18 S W 
1051, 55 Ark 59 1 

Miss—How'en v State, 144 So 230, 
232, 164 Mi.ss 225, citing Corpus 
Juris. 

92. Ark—Rrowm v State, 18 SW 
1051, 55 Ark 59 J 

Miss—Bowen V Slate, 144 So 230, 
164 Miss 225 

93. Kv—Steele v Commonwealth, 
232 S W bib, 192 Kv 223 

Miss —Bowtn V State, 144 So 230, 
164 Miss 225 

94. Mo - State v Sinclair, 157 S W 
339. 250 Mo 278 

95. Ill —Havrier v People, 72 N E 
792. 23 3 111 142 

Miss—Howen v Stale, 144 So 230, 
232, 3 64 Mms 225, quoting Corpus 
Juris. 

Neb—Thompson v State, 85 N W 
•62, 61 Neb 210. 87 Am S R 453 

Fact that deceased was armed 
with a deadly weapon is not essential 
to accused’s light to defend home 
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against one who had ( ommitted vio¬ 
lence in the house and threatened 
lives of inmates on previous visit — 
Sawvn V Commonwealth, 13 S W 2d 
267, 227 Ky 435 

96. HI—Iltiyner v J’eople, 72 NE 
792, 213 III 142 

97. Tenn—Wooten v State, 3 03 S 

W 2d J24 171 Tenn 362-—Hudgens 

v State 60 S W 2d 153, 16b Tenn 
231 

Va—Fortune v Commonwealth, 112 
S i: 861, 11 ; Va 669 
30 J p 81 ru>te 57 

98. SC—State v Bradley, 120 SE 
240, 3 26 SC 5 28 

30 C 3 p 81 note 58 

99. Ca—McCrav v State, 68 S E 
62, 134 (3a 416, 20 Ann Cas 101. 

30 C T p 84 noti 59 

1. Ala — Carrol] v State, 23 Ala 28, 
58 iiVm I) 282—Bray v State, 78 So 
463, 16 AlaApp 433 
Kv—Fore v t.ommonweallh, 163 S 
W 2d 48. 291 Ky 34—Sizemore v 
Commonwealth. 148 S W 2d 341, 285 
Ky 4 99—33uTks v Commonwealth, 
71 S W 2d 418, 254 Ky 193 

I 2. Del —State v. Horskin, Houst.Cr 

I 116 . 
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time committing a felony by attempting to break in¬ 
to and burglarize the house,^ or even though he is 
attempting to escape,^ but after he has entered, 
although burglariously, the owner has no right to 
kill him for the act of entry already committed ^ 
The owner docs not lose the right to kill by reason 
of the fact that the burglar seizes the owner’s wea¬ 
pon to prevent him from enforcing the right, unless 
the burglar surrenders himself^ 

Trespass An owner of a house may resist a tres¬ 
pass with force,"^ but he is not justified in killing to 
repel a mere civil or non felonious trespass® unac¬ 
companied by any offer of violence ^ Even where 
the trespass is forcible and against accused’s ob¬ 
jections, this fact alone does not pistify or excuse 
the taking of life to excuse the homicide it is 
essential that the taking of life shall be believed by 
accused to be necessary or reasonably necessary to 
protect himself or his family from danger The 
mere fact that one knocks at the door of another’s 
house m the nighttime docs not confer on the lat¬ 


ter a legal right to kill 

Attack by one or more persons Some statutes, by 
the use of the plural '"persons,” require an attack by 
two or more persons in order to justify a homicide 
in defense of habitation against an assault or offer of 
personal violence, but do not require action by more 
than one to justify a homicide in defense of habita¬ 
tion against an attempt to commit a felony, or to 
prevent a forcible attack and invasion of habitation 
after jicrsiiasion, remonstrance, and other gentle 
measures have first been used 

d. Means of Preventing or Repelling Intrusion 

Homicide in defense of habitation generally Is justified 
when it results from the use of such force only as is 
necessary or apparently necessary to prevent or repel the 
unlawful intrusion or aggression. 

To justify a homicide as in defense of habitation, 
accused must use no greater force than is necessary 
or apparently necessary to a reasonably prudent 
man The force used by him must be neither 
greater in degree^^ nor earlicrl® or later in point of 


Ga—McPherson v State 22 Ga 478 
N J —In re Charge to E'ssex (Jrand 
Jury, 7 NJEJ 9 

3. K\ —Caudill V Commonwealth, 
27 S W 2d 705, 2*11 Kv 142 -Siovle 
V Commonwealth, 232 SW 64b, 
10 2 Kv 22'i--L(a(h v Common¬ 
wealth. 112 SW 595, 129 Ky 497, 
33 Kv L 1016 

■4. N J —In re (^harge to Kssex 
County Grand Jury, 7 N J E I 9 

5. Ga—Horton v State, 35 SE 659, 
110 Ga 739 

Wvo —Slate v Sorrentino, 22-i I* 420, 
31 Wyo 129, 34 A L K 14 77 

6. (la—McPherson y State, 22 Ga 
478 

7. Del—State V Mills, -69 A 841, 
22 Del 4 97 

Kv - C’oiniTionweallh v Heverly, 34 S 
W 2Ci 941, 23 7 Kv *3 5 
Mo—Stal(' V Tavlor, *44 SW 7S5, 
113 Mo 150 

Okl —lohnson v Slate, 58 P 2d 156, 
5i) Okl Cr 28 j 
30 C J p 84 note 65 
. "The law regaicls with great jeal¬ 
ousy and vigilame the peato and 
security of the dwelling A trespass 
upon It IS more than a tiespass ujion 
pro pert V, It is th< s.inie as a. ties- 
pass upon a person ”—Clack v State, 
196 So 286, 289, 29 Ala App 377 

8. U S —Arwood v U S , C C A 
Term, 134 F Jd 1007, certioiun de¬ 
nied 63 set 1436, 319 US 776, 87 
SCI 1360 

Ala—Ru^.sell v State, 122 So 683, 
219 Ala 567 

Ky —Commonwealth v Beverly, 34 S 
W 2d 941. 237 Ky 35—Carroll \ 
Commonwealtli, 1299 S W. 183, 221 
Ky 557. 


Va —Bradshaw v Commonwealth, 4 
SE2d 752 171 Va 391 
30 C J p 84 note 66 
XTiiT»aBOiiabl 0 searcli 

Whether investigator for internal 
revenue depaitment had unlawfully 
invaded accused’s house and was con¬ 
ducting ein unreasonable search at 
time he was killed by defendant was 
no defense in murder prosecution, 
since even if investigator’s conduct 
was unlawful it amounted only to a 
trespass which neither justified nor 
excused murder—Arwmod v U S, 
C C A Tenn , 134 F 2d 1007, certiorari 
denied 63 S (T 1430. 319 US 776, 87 
>SCt 1360 

l^ack of search warrant 

VVImto acc used who Was contealed 
in upper story of his cabin shot a 
police ufiicer who st.irled up stairs 
of cal>in in search of ac< used, tlie 
fact that officer at moment of start¬ 
ing up stairs bc'cirnc a technical 
tT< sprisscr because he lacked a search 
warrant did not give accused right to 
kill him —Bradshaw v Common¬ 
wealth, 4 S E 2d 752, 174 Va 39 1 
Trespass on proper tv other than hab¬ 
itation see inlia § 110 

9. Ill -T^eople v Osborne, 115 NE 
890, 27S 111 lot 
30 C J p 8 I note 6 7 
Ta Ala—Biay v Slate, 78 So 463. 
16 Mn App 433 

Ky —Miller v Commonwealth, 222 
S VV 96, 188 Ky 435 

11. Ky —Miller v Commonwealth, 
supra 

12. Kv—St(‘ele v Commonwealth, 
232 S VV 646, 192 Ky 223—Leach v 
Commonwi’alth, 112 S W. 695, 129 
Ky 497, 33 Ky L 1016. 
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13. Ga —Smith v State, 32 S E 851. 

106 Ga 673, 71 Am S R 286— 

Hudgins V State, 2 Ga 173 

14. Ala -Hill V State, 16C So 60, 
27 AlaApp 55 certiorari denied 
166 So 64, 231 Ala 539 

Hawaii—Territory v Warren, 36 
Hawaii 232 

Miss —Luttrell v State, 174 So 53. 
178 Miss 877 

N" C—State v Baker, 23 S E 2d 340, 
222 N C 428—State v Biyson, 156 
SE 143 200 NC 50 
Okl “Johnson v State, 58 U 3d 156, 
59 Okl Ci 283 

Term—Winton v Stale, 268 SW 633, 
351 Tenn 177 

Wash—Slate v Gallagher, 103 P 2d 
1100, 4 Wash 2d 4 37 
30 C J p 85 note 72 
Xiaylng trap for deceased 

Evideni e that deceased made to 
accused'ss wife a proposal for sexual 
intercouisf, that deteased stated he 
would (all on following morning, 
that wile told accused who «*arlv 
next morning concealed automobile 
and lelurned to n-sidence tliat fe'w 
minutes thereafltr deceased appealed 
and led accused s wife to bediooni, 
wiiereupon accused slabbed dec esased, 
does not entitle accused to directed 
verdict of not guilty on ground liom- 
j( ide V( a.s committed to prevent com- 
mi'-sion of felony in his dwelling — 
Liitticll V SUte, 171 So 53, 178 Miss 
877 

15 Cal —People v Hubbard, 2*20 P 
315, 64 Cal App 27 
Conn —State v Perkins, 91 A 265. 
88 Conn 360, LRA1916A 73 


10. Conn—State v. Perkins, supra. 
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lime than is necessary or apparently necessary 
Where the aggressor has ceased in his attempt to 
enter, or has been expelled, accused is not justified 
in subsequently taking his life It is the duty of 
the householder to prevent the entry of his house 
by means not fatal if he can do so consistently with 
safety.^* Where a person is already in the house, 
as where he is a guest or even a trespasser, he 
should be first requested to leave, and, on his re¬ 
fusal, other means short of taking life should be first 
resorted to before employment of that extreme 
means can be justified or excused,and he is en¬ 
titled to a reasonable time to depart before force 
may be used to eject him 20 Tf, however, he refus¬ 
es to leave when the owner makes such demand, 
the ow’ncr may use as much force, even to the ex¬ 
tent of taking his life, as may be icasonably neces¬ 
sary to accomplish the expulsion 21 Under some 
statutes an owner or occupant may not intentional¬ 
ly kill another solely in defense of habitation ,22 but 
he IS not required to retreat if an intruder resists 
ejection, and may intentionally lake the intruder's 
life if he has reason to believe, and does believe, 
that his life is 111 danger, or that he is 111 danger of 
receiving great bodil> harm 23 However, where a 
person is attempting to break into the dwelling house 
of another in the nighttime with the intent to com¬ 


mit a felony, the owner may at once resort to the 
extremity of taking life.24 Under some statutes 
every other effort in his power must be made by the 
occupant to repel the intrusion or aggression before 
he IS justified in killing in defense of habitation 26 
Persuasion, remonstrance, warning or other gentle 
measures must be first used in order to justify a 
homicide to prevent a forcible attack on, and inva¬ 
sion of, the habitation,26 unless it is apparent from 
the circumstances that such a warning or remon¬ 
strance would be ineffective,27 as where a person 
manifestly intends or endeavors by violence or sur¬ 
prise to commit a felony on the habitation .28 

§ 110. Defense of Property 

Homicide in defense of property, real or personal, le 
Justifiable only where it is committed against one who 
manifestly intends and endeavors by violence or surprise 
to commit a felony on the property, and where the em¬ 
ployment of reasonable force in protection of the property 
IS resisted by means likely to produce death or great 
bodily harm 

A person may use such force as is reasonably nec¬ 
essary to protect his properly, real or personal, in 
his possession,26 and, where the employment of such 
reasonable force by him is resisted with means like¬ 
ly to produce death or to inflict gieal bodily harm 
on him, he is justified in killing,*^6 unless he was 


17. Iowa—state v Baker, 136 NW 
10M7, 157 Iowa 126 , modified on ro- 
heaniiK 138 K W St I, IS 7 Iowa 126 
Or — State v Conally, 3 Or 69 
1& Ark—Hall v Slate, 168 SW 
1122, 113 Ark 454 

19. Cal —I’eople v Hubbard, 220 P 
U5, 64 t'alApp 27 
.30 CJ p 85 note 77 
20w SC—State v IVtit, 142 SK 725, 
144 SC 452 


22. Cal —People v Hubbard, supra 

23. Cal —Peoplo v Hubbard supra 
NC—State v Andemcm, 22 S H 2d 

271, 222 NC H8 

SC—State V Osborne, 21 S E 2d 178, 
200 SC. 604 

If one, or any member of hie fam¬ 
ily. is attacked in his home, he may, 
without retreating, not only use such 


force as may be necessary to pro¬ 
tect himself, or family, from the 
loss of life or Berioua imury, or 
against the perpelT.ntion of a felony 
but he m.ay fombine such force as 
is necessary to eject the assailant, 
whom he may kill if it appears un¬ 
avoidable--State V Osboine, supra 
Duty to retreat as element of self- 
defense see infra H 127—1.30 

24. J>p 1 —State v Horskin, Houst 
Cr 116 

2b. Tex—Wells V State. 141 SW 
36, G3 ToxCr (.18 

26. Oa—Freeney v State, 69 SE 
788, 129 Ga 759—Price v State, 
72 Ga 441 

NC—State V Kaker, 23 S K 2d 340, 

222 NC 428 

27. N C —Slate v Baker, supra 

28. Ga—Freen(‘V v State, 59 SE 
788, 129 Ga 759 

29. US —MeNabb v U S , C C A 

Term , 123 F 2d 848, certiorari 

granUd 62 S Ct 130.5, 316 US 658, 

86 U Ed 1736, reversed on other 
grounds 63 S Ct 608. 318 U S 3.12, 

87 LEd 819 

Ala—Russell V State, 122 So 683, 
219 AU .567 

Iowa—Slate v Rhone, 275 NW 109, 

223 Iowa 122J 

La.—State V Plumlee, 149 So 425, 
177 La 687 

Okl—Hendrick v State, 73 P 2d 184, 
63 OklCr 100—Jones v State, 66 
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P2d 423. 59 OM Cr 53—Hare v. 
Stale. 54 P 2(1 570, 58 OkHV 420— 
Dyer V Stale .53 I* 2d 700, 58 Okl 
Cr 345—Schmitt v Stale, 47 P 2d 
199, 57 Okl (''r 102—.larkson v 

State, 293 P 567, 49 Oltl Cr 337 
Or ““State v Trent, 259 P 893, 122 
Or 144, diMiving rehearing 252 P. 
975. 122 Or 144 
30 C J p 85 note 83 

A londowucr has right to carry 
weapon in whntevf'i manner he de- 
siies while on his land--State v 
Rhone, 275 NW 100, 223 Iowa 1221 
Prevention of offenses against prop¬ 
erty generally see supra § 101 

30. Ala—Bishop v State, 146 So 
497, 25 Ala App 267, tcrtioiari de¬ 
nied 14.5 So 499, 226 Ala 147 
Anz—Strickland v State. 294 F 
617, 37 Anz 308 

DC—Lancy v U S , 294 F 412, 54 
App DC 56 

Miss—Boykin v State. 38 So 725, 
80 Miss 481 

Tex—Moon v State, 18 S W 2d 636, 
113 Tex Or 230 

An Impounder of cows has a right 
to retain possession of the cows un¬ 
til repossesse'd by the owner by and 
through the processes of the law, 
and, being in the curtilage of his 
home, he has a right to arm himself 
against attack and to repel force 
with force, but he cannot use his 
curtilage as place to bring on diffl- 


21. Cal—J’eople v Hulibard, 220 1’ 
316. 64 Cal App 27 
SC—State V Sparks, 183 SE 719 
179 SC 135~State v Bradley, 120 
S E 240. 120 S C 528 
One who has rented a house for the 
occupancy of himself and his para¬ 
mour ( an (jeci another who has been 
in\ited therein by the paramour, 
and on such other person’s refusal 
to go may use such force as may he 
r(‘asonnbly necessary to remove him 
after allowing a reasonable time for 
his departure—People v Hubbard, 
220 r 315, 64 Cal App 27 
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at fault in bringing: on the difficulty,or the tres¬ 
pass or wrong was completed before the altercation 
arose Where, however, there is no element of 
personal danger, is not justified or excused in 
taking life in defense of such property, other than 
his habitation, in order to prevent or resist a mere 
civil or non felonious trespass,'^'* or larceny,or 
wrongful taking or detention,or other act or of¬ 
fense less than a felony^^ attempted by violence or 
surprise ^8 If no felony is attempted, and the own¬ 
er IS unable to prevent a trespass by any means 
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short of taking or endangering life, he must suffer 
the trespass and seek redress at law ^9 

On the other hand, where one in defense of his 
property kills another who manifestly intends and 
endeavors by violence or surprise to commit a forc¬ 
ible or atrocious felony thereon, such as murder, 
burglary, robbery, and the like, the killing is justifi¬ 
able or excusable homicide The right of accused 
to defend his person is far broader than the right to 
defend his property,and care should be taken not 
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culty with owner of cows and then 
shoot him —llishop v State, 145 So 
4 97, 25 Ala App 2C7, certiorari de¬ 
nied 145 So 499, 226 Ala 147 
Rifiht of impounder to possession of 
impounded animal generally see 
Animals § 96 

31. Tex —Mansfield v Slate, 138 S 
W 591. 62 TexCr 631 

Where accused laid certain money 
on a table and challenKed deceased 
to take It, evidtntlj toi the purpose 
of hrinRinK on a difTieuUy and fur¬ 
nishing an excuse for killing de¬ 
ceased. defense of property canrjc>t 
be invoked <is an txcuse oi juslifiia- 
tion --Mansfield v Stale, supra 

32. Kv—7‘>oneRh'V v Common¬ 
wealth, 271 SW r.SG 2(IS Kv oOd 

Bemoval of water meter 

Although wall 1 works emplovec 
made mistake in lemoving wat<'r 
mder of defendant’s fathei, and. in 
altere.ilion, dtliiidanl shot employc'e, 
sc*lf-dt fense insinntion was properly 
qualified by addition that, if he in¬ 
vited combat self-defense W'as un¬ 
available, where tn spass, if any, 
was completed before altercation 
arose—Donrghv v Commonwealth 
supra 

33. Va—Pierce v Commonwealth, 
115 SE 686, 135 Va C.U), 28 A Kit 
864 

34. US—McNabb v U S, CCA 

Tenn . 123 F 2d 848 certioian 

granted 62 SCI 1305, 316 US 

C58, 86 Ed 17o(), reveisod on 

othei Riounds 63 S C’t 608. 318 U 
S 332, 87 L.Ed 819 

Ala—Itus.sell v State, 122 So 683, 
219 Ala 5C7--Dunn v Statt, 124 
So 744. 2 t Ala App 321 
Ariz —Siricklnnd v State, 294 P 617, 
37 Ariz 368 

DC—Holmes v U S , 11 F 2d 569, 
56 App DC 183 

Iowa—State v Metcalfe, 212 NW 
382, 203 Iowa 155 

Ky—Johnson v Commonwealth, 132 
SW2d 72. 279 Ky 763—Madden 
V Commonwealth, 36 S W 2d 346, 
237 Kv 703—Howard v Common¬ 
wealth, 248 SW 1069, 198 Ky 453 
La —State v Plumlee, 149 So 426, 
177 La 687—Stale v Ciaccio, 112 
So 486. 163 La 663 

40 C J S -02 


Mo - Stale v Beckham. 267 S W 817, 
306 Mo 5G6, 37 A Lit 1094 
NM—State v Martinez 278 P 210, 
34 N M 112 

Okl —Hare v State, 54 P 2d 670. 58 
Old Cr 420~Dver v Stale, 53 P 2d 
700, 58 OklCr 346 
SC - Slate v Faulkner, 149 SE 108, 
151 SC 379 

W Vu—Stale v Laura, 116 SE 251, 
93 W Va 250 
30 C J p X5 note 85 

35. Anz—Viliborghi v State. 43 P 
2d 210, 46 \iiz 275 

Tnd—Bloom v State, 58 N E 81, 155 
Ind 292 

K> - Kinder v Commonwealth, 92 
S W 2d 8 263 Kv 145—Howard v 
Commonwealth 248 SW 1059, 198 
Kv 453 

Ln —State v Plumlee, 149 So 425, 
177 Lh 687 

Mo -Stale v Fultz. 142 S W 2d 39 
Xiarceny, being secret crime not 
attended with force and violence, 

does not warrant killing of person to 
prevent it.s consummation, especially 
when goods taken are of sinoll \ul- 
ue—.State V Plumlee, 149 So 425, 
177 La 687 

36. Ala—Russell v Stale, 122 So 
683 219 Ala 567 

Kv —Madden v Commonwealth, 36 
SW3d 34 6 237 Ky 703 
30 C J p 85 note 87 

37. An/ --Viliborghi v State, 43 P 
2d 210. 45 Ariz 275 

Ky --Doneghv v Commonwealth, 271 
S W 586. 208 Ky 600 
Okl —Hendrick v State, 73 P 2d 184, 
f.3 Old Cl 100 
30 C J p 85 note 88 
Taking melons 

(1) Killing of one lawfully driv¬ 
ing on publK highwa\, in belief 

I that he had stopped to steal melons 
fioni dttenduni's patch, is not "Ju.s- 
tiflable,” since deceased was not en¬ 
gaged in the commission of a felony 
on defendant’s property—Slate v 
Trent, 269 P 893, 122 Or 144, deny¬ 
ing rehearing 252 P 975, 122 Or 144 

(2) Killing a boy in defendant's 
melon patch at night, in view of a 
statute making act of taking melons 
from a farm a misdemeanor onlv, is 
not within another statute, making 
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killing justifiable If committed to 
prevent theft—McKinney \ State, 
257 S W 268, 96 Tex Cr 342 

38. Ark—Brown v Slate, 233 S W. 
762, 149 Ark 588 

39. Ark—Carpenter v State, 36 S. 
W 900. 62 Ark 286 

Okl —Hendrick v State. 73 P 2d 184, 
63 OkJ Cl 100—Jones v State, 66 
P2d 423, 59 OklCr 53—Hare v 

State, 54 P 2c1 670, 58 OklCr 420— 
Dyer v Stall. 63 P 2d 700, 58 Okl 
Ci 346—S< liinitt v State, 47 1* 2d 
199. 57 Okl Cr 102—Jackson v 

State, 29.3 P 567, 49 Okl Cr 337 

40. Ark—Carpenter v State, 36 S 
W 900, 62 Ark 286 

Conn—State v Feltovic, 147 A 801» 
110 Conn 303 

DC—Lanev v U S , 294 F 412, 64 
App DC 56 

Ga—Shafer v Stale, 13 S E 2d 798, 
191 Ga 722—Bennett v State, 91 
SE 889, 19 GaApp 442 
Iowa—State V Metcalfe, 212 N W. 
382 203 Iowa 165 

Kv—Kinder v Commonwealth, 92 S. 

W 2d 8, 26J Kv 146 
La—State v Plumlee, 149 So 425, 
430. 177 La 687, citing Corpus 

Juris. 

Okl —Hendrick v State, 73 P 2d 184, 
63 OklCr 100 

W Va—State v Laura, 116 SE 251, 
93 WVa 260 
30 CJ p 86 note 90 
Employee usKaibd with deadlv 
weapon in plac e of business had 
right to defend emplovtr’s property 
to extent ol taking assailant’s life 
—State \ Feltovic, 147 A 801. 110 
Conn 303 

Illegal poesesBion of alcohol 

Can ol aUohol, tarried bv defend¬ 
ant in Molation of prohibition law 
when attacked bv one whom he kill¬ 
ed, was lawfully in his possession 
as against deceased and subject of 
robbery, so as to entitle him to de¬ 
fend possession thereof, although 
not property in commercial sense — 
State V Shannon, 243 N W 607, 214 
Iowa 1093 

Prevention of felonies generally see 
supra § 101 

41. Tex —Richardson v State, 239 
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to restrict his right to that of defense of his prop¬ 
erty where he was attacked by deceased and took 
the life of deceased in order to save his own The 
mere fact that the homicide took place on premises 
involved in controversy and litigation between de¬ 
ceased and accused docs not necessarily characterize 
It as a homicide in defense of property and the 
fact that an intruding claimant acted in good faith 
in attempting to eject the rightful possessor in forc¬ 
ibly resisting the latter’s efforts to eject him is no 
defense to his killing of such possessor, since his 
efforts were unlawful 

Necessity and sufficiency of possession A person 
has no right to slay another merely to protect his 
property wheie he is not in possession thereof 
Where property has been wrongfully taken from a 
person, or he is not in possession and cannot ob¬ 
tain possession by peaceable means, his sole means 
of redress is an appeal to the law, he has no right 
to resort to force or take life in order to obtain or 
legain possession,and, a fortiori, he has no right 
to slay in revenge ,46 but it has been held that, in 
case of a robbery, the right to kill docs not end as 
soon as there is such a change of possession of the 
property as will render the crime technically com¬ 
plete, but remains with the owner as long as his 
property is in his immediate presence, to prevent its 
being carried away,47 and that in case of a bui- 
glary the killing may be done at any stage of the 
burglary, if it is reasonably necessary to prevent the 
final completion of the felony.48 

Under some statutes, although the case does not 
fall within the terms of a jiarticular statute iustif>- 
ing a homicide in defense of jiroperty to prevent 
anyone of certain cnumeiated offenses, mostly fel¬ 


onies, nevertheless the homicide may be justified 
as in protection of property against other unlawful 
and violent attack,49 provided the possession was 
of corporeal property and not a mere right, it was 
actual and not merely constructive, and it was le¬ 
gal, although the right to the property might not 
have been in the possessor, provided the killing 
took place while the deceased was in the very act 
of making the unlawful and violent attack,^9 
provided the possessor resorted to all other means 
available at the time and made every effort in his 
power to prevent injury and repel the aggression 
before killing,''’^ but this did not require the owner 
to have left premises to institute legal proceedings 
to prevent the aggression Where a person is 
acting alone or personally in defense of his prop¬ 
erty, it IS not essential under such a statute to the 
exercise of his right to defend that the threatened 
injury to his property be accompanied by violence 
to himself, ‘^3 but, where a third person interfered 
in behalf of one whose property was attacked, a 
killing by such third person is not justifiable unless 
the life or the person of the property owner was 
in peril by reason of the attack on his property ^4 

§ 111. - Right to Set Spring Guns 

Homicide by means of a spring gun or other like in¬ 
strument, placed for the protection of property, is Jus¬ 
tifiable or excusable only where, under the circumstances, 
accused would have a right in person to take life for the 
protection of the property or of his life or person 

A person is not justified or excused in placing 
spring guns or other like instruments of destruc¬ 
tion for the protection of his property where he 
would not be justified in taking life with his own 
hands for its protection or for the protection of 
his life or person, as in the case of mere trespass, 


S W 218, 91 TfxCr 318, 20 A U 
1219 

30 C 1 p 86 noU 91 

Srlf-dL'I’cnse see infra §§ 114-138 

42 . Tex—Richardson v Slate, su¬ 
pra 

43 . Tex—Famhio v State, 141 SW 
2d 354. 1*19 Tex O 480—Richard¬ 
son V State, 239 S W 218, 91 Tex 
rr 318, 20 AL.R 1249 

44 . Anz—StiickJand v State, 294 P 
617, 37 Anz 368 

CK>od faith cannot make actually 

unlawful poBsesBion a lawful one — 

Strickland v State, 294 P 617, 37 

Anz 3t)8 

45 . Ark—Brown v Stale. 233 SW 

762, 149 Ark 588—Carpenter v 

Slate, 36 S VV 900, 62 Ark 286 

30 C J p 86 note 95 

46 . Ga—Drew v State, 71 S E 1108, 
136 Ga 658 

WhBrB the owner, on o\ ertaklncT 

the thief, and without making: any 


effort to retake po‘session of the 
properly i»v peac^cable means and 
without anv necessity to take life, 
kills the thief, the homicide is not 
juslifiahh even though the theft 
IS a teloiij—l^n w v State, ssupra 

47 . Kv—Flynn v Commonwealth, 
264 SW nil, 204 Ky 572 

Miss --Garner v State* 2 So 2d 828 
To constitute rohhery, to prevent 
which killing may^ ht justified, it is 
not necessary that taking of prop¬ 
erty shall ho directly Irom one’s 
person, it is sufficient If it is tak¬ 
en while in his possession and imme¬ 
diate presence—Flynn v Common¬ 
wealth, 264 SW 1111, 204 Ky 572 

48 . Anz—Viliborghi v State, 43 P 
2d 210, 45 Anz 275 

49 . Tex—Gilliam v State, 272 SW 
154, iOO TexCr 67—Espalin v 
State. 237 SW 274, 90 TexCr 625 

50l Tex—Richardson v. State, 239 
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SW 218, 91 TexCr 318, 20 ALR 
1249 

30 C.) p 80 note 2 
51 Tc‘X—Etkcrman v State, 89 S 
W 2d 999, 129 TexCr 563—Turner 

V State, 87 S W 2d 736, 129 Tex 

Cr 380—Moon v State. 18 S W 2d 
635, 113 TexCr 230—Oilluim v 

State, 272 SW 154, 100 TexCr 

67—Ri( hardson v State, 239 SW 
218, 91 Tf'\ Cr 318, 20 ALR 1249 

30 CJ p 8f) note 3 

52. Tex—Turner y State, 87 SW 
2d 736, 129 TexCr 380—Hassell 

V State, 188 SW 991, 80 TexCr 
93 

53. Tex—Lilly v State, 20 Tex App 

1 . 

54. Tex—Lilly y State, supra 

55. US—Warren v Territory of 
Hawaii, C C A Hawaii, 119 F 2d 936 

Hawaii —Territory v Warren, 35 
Hawaii 232, 244, quoting OorpnB 
Juris. 
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or a minor crime such as petit larceny,®® even 
though deceased had knowledge of the setting of the 
gun and failed to keep out of the place where it was 
set On the other hand, where he would have a 
right to slay another who is endeavoring with force 
and violence to commit a felony on the property, a 
killing committed by means of such instrument 
would likewise be justifiable 

§ 112. Accident or Misfortune 

a In general 
b Elements of defense 
c While defending against attack 

a. In Grenoral 

A homicide by accident, misadventure, or misfortune 
ordinarily is excusable where it is accidentally committed 
while doing a lawful act in a careful and lawful manner 
and without an unlawful intent 

Homicide by misadventure is the accidental kill¬ 
ing of another, where the slayer is doing a lawful 
act unaccompanied by any criminally careless or 


reckless conduct A homicide committed by ac¬ 
cident,®® misadventure,®^ or misfortune®^ is excus¬ 
able , and, as in other cases of excusable homicide, 
the slayer is not criminally responsible therefor ®^ 
It IS a general rule, expressly declared by statute in 
a number of states, that where a man while doing 
a lawful act in a careful and lawful manner and 
without an unlawful intent accidentally kills another 
It is excusable homicide The homicide is excus¬ 
able if death unfortunately ensued where a parent 
was correcting his child or a master or teacher his 
apprentice or pupil, and the bounds of moderation 
were not exceeded cither in the manner, the instru¬ 
ment, or the quantity of punishmentwhere an 
officer was iiunishing a criminal in moderation and 
within the limits of the law,®® where a person was 
at work with a hatchet and the head flew off and 
killed a bystander,®'^ where a physician or surgeon 
or one acting as such administered a drug or per¬ 
formed an operation with due skill and caution ,®* 
and, under some circumstances, where a pistol or 
other fireaim was accidentally and unintentionally,®® 


La—St.lie V lUumU'e, IIS So 42'=i. 
420, 177 La 687, ntini^ Corpus Ju¬ 
ris. 

]Vio—Slate \ Lfckham, 267 SW 817. 

U)6 Mo 566 ;7 A L R 1094 

SO (? J p 86 note 6 

56 La—Stale v IMurnbo, 149 So 
425 177 La 687 

Stealing' chlckaus 

()rn‘ ftotting trap gun m his barn to 
kill fhuken thief is responsible foi 
whatt ver hfirm rnav result there!Tom 
and the killing of one entering the 
Imm by sue ti trap gun, is not justifi¬ 
able oi ext usable, hut unlawful hom- 
leide—State v Rlurnbe, supra 

57. l^a —Slate v IMumlee, supra 

58. Conn -St.ite v Moore', ol Conn 
179. 8‘t Am n 159 

ILiw.Mii— T<iiitorv V Warren 15 Ha¬ 
waii 2.12, 214, quoting Corpus Juris. 
La —Stalt' V IMumlee, 14 9 So 425, 
429, 177 La 687, eiting Corpus Ju¬ 
ris. 

‘1(1 C J p 87 note 7 

59. Pel—State v J^ean 122 A 418, 

2 WWHarr 290 aflirmed Dean v 
Slate, 125 A 478, 2 W W Han 41.9 
—State V Pisalvo, 121 A 661 2 

W W Harr 222 

Ohio—Williamson v ,Stale, 2 Ohio 
CirCt 292, 1 Ohio Cit Pec 492 
30 C J p 87 note 9 

Distin^uiahed from involuntary man¬ 
slaughter see supT.a ^55 
00. l^el—State v Kupls, 179 A 640, 
7 W W Harr 27—State v Pugan. 
Iloust Cr 663 

Ky—Embry v Commonwealth, 32 S 
W 2d 979, 236 Ky 204 
Me—State v Budge, 137 A 244, 246, 
126 Me 323, 53 ALR 241 
Tex—Great Southern Life Ins Co 


V Akins, Ci\ App, 105 S W 2d 902 
901. error refused—(’’oopt^r v Stale, 
161 SW 1094, 72 TtxC’r 250 

SO C I p 87 note 10 

61. Pel—Slate v Phillips, 187 A 

108, 7 WWHarr 541—Slate v 

Kupis, 179 A 610, 7 AV Harr 27 

Kv —Eiiibrv V Commonwealth, 32 S 
W 2d 979, 236 Kv 201 
Me—State V Budgt , 117 A 244, 24 6, 
126 Me 22‘^. 5S A I-U 241 
30 C J p 87 note 11 

Misadventure means ’‘a hornuMde 
ot tuning without negligence and 
while 111 the peiltirnicint ( of a law- 
tul .act”—State v Budge, supia 

62. Okl —Me.id V Stale, 83 P 2d 404, 
65 OklCr 86 

Tex—(\)t)pc r v Stafe 161 SW 1094, 
72 2 50 

“Misfortune” and “misadventure” an¬ 
alogous 

Th4 woTd ‘niisfoT tune” within stat¬ 
ute dt lining excusable hornit idc is 
analogous with th<‘ word ‘misadvt n- 
turc ” and me.ans the at t ol a man 
who, 111 doing anv law tul act and 
without rinv unlaw'ful intent, unfor- 
tunattlv kills anothei person—Mead 
V Stale, 83 l’2cl 101, 65 OklCr 86— 
Gaunct* V State, 211 J* 517, 22 Okl 
Cr 361 

63. Kv —Embry v Commonwealth, 
3 2 S\V2d 979, 236 K> 204 

30 C J p 87 note 14 

64. U S —Ex parte Pirkson, D C N 

Y , 11 F 2d 609 

Ala—Naler v State, 148 So 880, 25 
Ala.App 486 

Drt —State V Phillips, 187 A 108, 7 
WWHarr 644—Slate v Kupis, 179 
A 640, 7 WWHarr 27 
Ky —Hunt v. Commonwealth, 159 S 

979 


W 2(1 2M, 28!) Kv 527—Rowe v 

Commonwealth. 268 S W 571, 206 
Kn SO’i 

NY- People v McMurty, 219 NTS 
29^ 128 Mist 333 

Nl)--Slalt‘ V Shahane, 219 NW 132, 
56 N P 64 2 

Okl - Mead V State, 83 P 2d 404, 65 
Okl Cr 86 

Or—Stitc V Ht>ag, 59 P 2d 396, 154 
Or Lll—State v Trent. 259 P 893, 
122 Or 144, denying rehearing 252 
P 97.5, 122 Or 144 

Tex—Great Southern Life Ins Co 
^ Akms, Civ App, 105 S W 2d 902. 
error refused 

Wash Sl.Mtt^ V Hedges, 113 P 2d 530, 
8 Wash Jd 652 

W^is -Etkinan \ State, 209 NW 715, 
191 Wis 63 

W\o -Eagan v State 128 P 2d 215, 
222, (iting Corpus Juris. 

30 C r p 87 rmU 15 

Accidentally shooting bystander 

whilt assisting tt) iriest another — 

Bolen V Cemmonw^eallh, 97 S W 2d 

1, 265 Ky 4 56 

65 Or — .Slate v Boag, 59 P 2d 396, 
401, 154 Or 354 

30 C J p 87 note 1 6 

66. Pel — State v Pugan, IToust Cr 
563--Statrv Rhodes, Houst Cr 476 

67. I>el — Stale V Dugan, Houst Cr 
563—Stall V Rhodes, Iloust Cr 476 

Or-State v Boag. 69 P 2d 396, 401, 
154 Or 354 

68. Mass—Commonwealth V Thomp¬ 
son, 6 Mass 134 

Mo—Rice V State, 8 Mo 661. 

30 C J p 87 note 20 

69. Kv—Pash V Commonwealth, 142 
SW 700, 146 Ky 390. 
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or even intentionally,^® discharged, as where an in¬ 
nocent bystander was killed in a justifiable assault 
on a third person,or where a soldier accidentally 
killed a third person in shooting at a fleeing pris¬ 
oner, to prevent his escape.'^^ 

b. Elements of Defense 

In order that a homicide by misadventure may be 
excusable, the act resulting In death must have been a 
lawful one; It must have been done with reasonable care 
and due regard for the lives and persons of others; and 
the killing must have been accidental and without un« 
lawful intent or evil design. 

Three elements enter into the defense of excusa¬ 
ble homicide by misadventure The act resulting m 
death must have been a lawful one it must have 
been done with reasonable care and due regard for 


the lives and persons of others and the killing 
must have been accidental and not intentional,'^® or 
without unlawful intent,'^® or without evil design 
or intention on the part of the slayer.’^'^ All these 
elements must concur and the absence of any one 
of them will involve in guilt.’^® Even though the 
homicide was unintentional, it is not e^fcusable 
where it was the result or incident of an unlawful 
act,"^® such as pointing or presenting a gun, pistol 
or other firearm at another pci son in such a manner 
as to constitute an offense under the laws of the 
state,®® or unlawfully sinking another with an in¬ 
tent to hurt, although not with an intent to kill 
Likewise the homicide is not excusable where it was 
the result of an act done with such recklessness or 
carelessness as to amount to gross or criminal neg- 


Tex—Hodpe V Stato, 131 S VV 577, 
60 Tt \ Cr 157 
30 C J ]) S7 notp 21 

70. Jlc'l — Slate V N.iylor, 90 A 880, 
28 T)el 00 

30 r.T p 87 note 22 

71. Ain —Naler v State, 148 So 880, 
25 AUiApp 486 

Ky—CJillis V ronimonwealth, 261 S 
W 591, 202 Ky 821 
Intent to kill one lierson and killinpr 
nnotht‘r as murder woo supra MS 
KilJintf one person in defondiriR 
against another see infra subdivi¬ 
sion c of this section 

72. U S - -U S V LIpsett, D C Mich . 
150 F 65 

?0 r J p 87 note 22 [a] 

Justifiable homicide by soldier see 
supra ? 107 

73. I>el —Slate V Phillips, 187 A 
108 7 WWIlarr 544 

K\ —Knihry v (’ommonwealth, 32 S 
W 2d 070 230 Ky 201 
Okl —Lane v State, 84 P 2d 807, 65 
Okl Cr 192—Mead v Stale, 82 P 2d 
404, 65 Okl Cl 86—Philbv v State, 
76 P 2d 412, 64 Okl Ci 1 —(Inunce 
V Stale, 211 P 517, 22 Okl (Y 3G1 
Pa—Commonwealth v Flax, 200 A 
632. 638. 331 I*a 145, quotinp Cor- 
pxus Juris 

Wash—Stale \ Hedges, 113 P 2d 530, 
8 Wash 2d 652 
30 C J p 87 note 23 

Findlngr that respondent was not 
doing* unlawful act is uhihm essarv to 
acquit of manslaughter for mis.idven- 
ture—State v PuiIko, 137 A 244, 126 
Me 223, 53 A L K 2tl 

74. Del—Statf v Phillips, 187 A 
108, 7 WWIlarr 544- State v Ku- 
pis, 179 A 040. 7 AVWH.irr 27 

Ky—P^mbry v <'ommonwealth, 32 S 
W 2d 979, 23t) Ky 204 
Okl—Lane v Slatt 81 P 2d 807, 65 
Okl Cr 192—Oaurue v State, 211 P 
617, 22 OklCr 36J 
Pa. —Commonwealth v. Flux, 200 A 
632, 331 Pa. 145. 


Wash—Stale v Hedges. 113 P 2d 530, 
8 Wash 2d 6.52 
30 C J p 88 note 24 

75. Colo—Tabich V People, 143 P 
1092, 58 Polo 175 

Del—State v Phillips, 187 A 108, 

7 W W Karr 541 

Mo—State v I.ogan, 126 S W 2d 256, 
344 Mo 3.51. 122 ALR 417 
Okl —Lane v State, 84 P 2d 807, 65 
OklCr P)2 

T>a —Commonwealth v Flax, 200 A 
632, 331 Pa 145 

‘‘Accident’’ and "misfortune”, as 

used in a statute defining exousabk 
homicide as one committed by .icei- 
dent or misfortune mean the same 
Ibinff, that is, a killinpr without in¬ 
tention to kill—State v Farrell, 6 
SW2d 857, 860. 320 Mo 319 
The act itself which caused the 
death, and not the resultinR death, 
must be unintentional—Hill v Com¬ 
monwealth 40 SW2d 201, 239 Kv 
646—Clark v (^>mmoTlweallb, 13 S W 
2d 250 227 Kv 418—Ijewls v Com¬ 

monwealth. 131 SW 517, 140 Ky 6.52 

76 P^la—Kent v State, 4.3 So 77.3, 
53 Fla 51 

Kan—Slate v Bretount. 107 P 76.3, 
82 Kan 196, 28 L R A .N S , 187 
Pa—Commonwialth v Flax 200 A 
632, 331 J’a 145 

Wash -State v Hedges, 113 P 2d .530, 

8 Wa.sh 2d 652 

77. Ga—Allen V State, 67 S E 1038. 
134 Ga 380 

Kv ■—Embry v Commonwealth, 32 S 
W 2d 979, 236 Ky 201 
Okl—GaiJnce v State, 211 P 517, 22 
Okl Cr 361 

78. Ala—Jones v State, 109 So 189, 
21 AlaApp 234 

Okl —Lane v Slate. 84 P 2d 807, 65 
OklCr 192 

Pa—Commonwealth v. Flax, 200 A 
632. 331 Pa 145 

Wyo —Ea^an v State, 128 P 2d 215. | 
222, citing Corpus Jorle. ' 

30 C J p 88 note 28 | 
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79. Ala—Nalcrv State, 148 So 880, 
25 Ala App 480 

Me—State v Kudge, 137 A 244, 126 
Me 323 53 A L R 241 
Mo -* State v Gartland, 263 S W 165, 
J04 Mo 87 

Okl—L.ane v Stale, 81 P 2d 807, S09, 
65 Okl Cr 192, quoting Corpus Ju¬ 
ris. 

Or -Statf V Trent, 259 P 893, 122 
Or 144, denying rehearing 252 P 
975, 123 Or HI 

Pa - CommoJiwe.ilth Flax, 200 A 
632, 331 Pa 115—Commonwealth 

V Lissmr 118 A 24, 274 Pa. 108 
30 C .1 p S3 note 29 
Unintontion il killing 

In commission of othc'r crime gon¬ 
er illy see supra 21 
While driving motor vehicle at un¬ 
lawful rate ot speed see the CJ 
S title Mentor Vebnles ^ 662, also 
42 CJ p 1257 nolf‘s 74-76 
80 Cal —People v King, 90 P 2d 291, 
13 Cal 2tl 521 

Miss—Long V State, 141 So 691, 163 
Miss ,515 

Okl —Lane v State. 84 P 2d 807, 65 
OklCr 192 

Or—Slate y Trent, 2.59 I‘ 893, 122 
Or 144, denying rehearing 252 P 
075, 122 Or 144 

Pa—Commonwealth v Flax, 200 A 
(»32. 3 11 Pa 145 
30 C J p 88 note 30 
Cun automatically discharged 

Contention that f ode fondant did 
not intend to fire the gun and that 
the gun, by reason of the wearing of 
ita parts, was capable of being au¬ 
tomat u ally dischargi^d several times 
by a single pressure on trigger, did 
not present a defense to murder of 
the first degree, espeeually wheie evi¬ 
dence did not show that such condi¬ 
tion existed In the death gun—Peo¬ 
ple V King, 90 P2d 291, 13 Cal 2d 
521 

81. Pa —Commonwealth v Flax, 200 
A 632. 331 Pa 145 
SC—State V Jones, 85 S.E. 239, 101 
S.C. 111. 
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ligencc,®^ unless the carelessness was of such a 
low degree or trivial character in the performance 
of a lawful act as not to involve criminality and 
also is not excusable where it was the result of an 
act done with unlawful intent even though it was 
done with usual and ordinary caution and under 
ordinary circumstances would have been lawful 84 
The distinction has been made that, in the absence 
of statute to the contrary, if the unlawful act was 
malum in sc misadventure docs not excuse the homi¬ 
cide, 8^ but that if the unlawful act was malum pro¬ 
hibitum, misadventure may excuse the homicide un¬ 
less such act IS shown to be the proximate cause 
thereof 86 

Under some statutes, in addition to other cases 
of accident or misfortune corrcsiionding to the gen¬ 
eral rule, homicide is excusable when coiumitted by 
accident and misfortune in the h( at of passion, on 
any sudden and sufficient iirovocation, or on a sud¬ 
den combat, when no undue advantage was taken, 
or any dangerous weapon used, and when the kill¬ 
ing was not done in a ci ucl and unusual manner 87 
Tn order to excuse a himiicule under such a stat¬ 
ute, the case must be brought within its terms; the 


killing must not only have been committed by acci¬ 
dent and misfortune,88 but no undue advantage 
must have been taken or dangerous weapon used.®^ 

c. While Defending against Attack 

The homicide la excusable or Justifiable where, while 
a person is lawfully acting in self-defense, the death of 
his assailant results from accident or misadventure, or 
an innocent bystander is killed by a random shot, if under 
the circumstances, the killing of the person intended to be 
killed would have been excusable or Justifiabie, as in 
self-defense. 

Ordinarily the law of self-defense is not applica¬ 
ble in a case of a killing resulting from an act 
which was accidental and unintentional,^0 particu¬ 
larly where the facts of the case are not such as 
would make such law applicable However, where 
the defense of excusable homicide by misadventure 
IS relied on, the principles of self-defense may be 
involvtd, not for the purpose of establishing defense 
of self, but for the jiurposc of determining whether 
accused was or was not at the time engaged in a 
lawful act,^“ and it has been held that in such case 
the right, but not the law, of sdf-defense is in¬ 
voked Accused is entitled to an acquittal where 
he was lawfully acting in self-defense and the death 


82. Wvo — Eapran v State, 128 P 2d 
215 

'iO C J p 88 note 32 

Shooting* recklessly into room to 

scare victim—Mosby v Common¬ 
wealth, 190 SK 152, 168 Va 688 

83. Ala—Fitzgerald v Stale, 20 So 
966, 112 Ala 34—f'nsp v State, 109 
So 282, 21 AlaApp 449, leversed 
on otljor grounds 109 So 287, 215 
Ala 2 

That accused was negligent or 
careless in discharging hus pistol 
would not render him guilty of “mur¬ 
der" for what otherwise would be an 
"accidental homicide ”—Hurt v Stat*. 
145 SW2d 886, 140 T( x Cr 410 

84. Kan—State v Brecount, 107 P 
763, 82 Kan 195, 28 L. R A ,N S . 187 

30 C J p 88 note 3 1 
85 Me—Stale v Budge, 137 A 244, 
126 Me 22 1, 53 A I- R 241 

86 . Me—State v Budge, supra 
Mich—People v Barnes, 148 NW 

400, 182 Mich 179 

NC—Slate v Horton, 51 SE 945, 
139 NC 58S, 111 Am S R 818, 1 
BRA,NS. 991. 4 Ann Cas 401) 
Cause of death generally see supra § 
11 

87. Arlz—Slate v Myers, 125 P 2d 
441, 59 Ariz 200 

NM—State V Welch. 25 I* 2d 211, 37 
N M 549 

Okl—Mead v State. 83 P 2d 404, 65 
Okl Cr 86 
30 CJ p 88 note 36 

Independent defenses 

Homicide while doing lawful act by 


lawful means with usual and ordi¬ 
nary caution and without unlawful 
intent, and homicide in heat of pas¬ 
sion on sudden and sufficient provo¬ 
cation, are Independent defenses — 
State V Welch, 25 P 2d 211, 37 N M 
549 

Homicide under sudden passion due 
to adequate provocation as man- 
.slaughter sec supra ? 42 

88. S D —State V Stumbaugh, 132 N 
W 066, 28 S D GO 

89. Anz — Slate v Myers, 125 P 2d 
411, 59 Anz 200 

Kan—State v Schwenk, 167 P 743, 
101 Kan 408 

Okl —W adsworth v State, 130 P 808, 
9 Okl Cr 84 

S —State V Stumbaugh, 132 NW 
6G6, 28 S D 60 

One may not seek out another, pro¬ 
voke an encounter oi difficulty, and 
then cLiini, bctaiisc he did not use a 
dangeious weapon or take some un¬ 
due advantage or ai t cruelly or m an 
unusual manner, that he should bo 
excused in event he killed the per¬ 
son so sought out —State v Myers, 
125 P 2d 441. 59 Ariz 200 

90 Ala—liUndsford v State, 56 So 
89, 2 AlaApp 38 

Del--State v Phillips, 187 A 108, 
7 W W Harr 514 

(3a—Curry v State, 97 S E 629, 148 
Ga 559 

91. Ill —People V Jersky, 36 N E 
2d 347, 377 Ill 261 
Accidental discharge of gun 

Even if defendant’s claim was true 
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that gun had been accidentally dis¬ 
charged in course of his struggle 
with deceased for possession thereof, 
killing was not thereby excused, 
where deceased had been unarmed, 
only partly drc'ssed, and had Totreat- 
cd until his back was against his 
own front door prior to the shooting 
—People V .Jersky, supra. 

Deceased snapping pistol 

In murder prosecution against one 
who killed another while attempting 
to rob him, Jact that deceased 
snapped his pistol, thereby confusing 
defendant so that he inadvertently 
fired his own pistol, would affoid no 
justification to defendant for killing 
deceased—Smith v State, 78 S W 2d 
621, 128 T(X Cr 34 

92. ('olo—Jahich v I’eople, 143 P 
1092, 58 Colo 175 

Del —Stale v T^hillips, 187 A 108, 
7 \\ WHarr 544 

One may lawfully arm in reason¬ 
able anticipation of dangerous at¬ 
tack— Slab V Welch, 25 B 2d 211, 
37 N M 549 

“Self-defense”, in a statute pro- 
hiliiting the pointing of a gun at 
another, eveept in self-defense, Is 
used in a broad sense as respects the 
lawfulness of the nruans by which a 
killing, claimed to be by accident or 
misfortune, was caused—State v 
Trent. 259 P 893, 122 Or 144, deny¬ 
ing rehearing 252 P 976, 122 Or 144. 

93. Ga —Curry v State, 97 S E 629, 
148 Ga. 559. 
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of his assailant resulted from accident or misadven¬ 
ture,®^ as where in falling he struck or overturned 
an object and thereby received injuries resulting in 
his death,or wheie in a struggle over the posses¬ 
sion of a weapon it was acculcntrilly discharged 
However, death resulting from a blow intentionally 
struck in a fight cannot be deemed an accidental 
killing, it IS either felonious or excusable on the 
ground of self-defense 

By pet son other than deceased The unintention¬ 
al killing of a bystander, as by a random shot fired 
m the proper and prudent exercise of the light of 
self-defense, is excusable or justifiable if the kill¬ 
ing of the person intended to be killed would, under 
all the circumstances, have been excusable or jus¬ 
tifiable as m self-defense Where, however, the 
killing of the jierson intended could not have been 
excused or pistified under the circumstances, the 
accidental killing of another is not excusable or jus¬ 
tifiable,®® as where accused sought and brought on 
the diflicnlty ^ In other words, the inquiry is wheth¬ 
er the killing would have been justifiable if accused 


had killed the person whom he intended to kill, as 
the unintended act derives its character from the 
intended act.2 Accused is entitled to acquittal 
where it appears that he drew a pistol without any 
intention of shooting or shooting at another person, 
but only for the purpose of frightening such other 
person and causing him to desist from an attack on 
accused, and a third person gras])cd the pistol and 
in the ensuing struggle it was accidentally dis¬ 
charged and the third person was thereby killed,^ 
accused cannot be charged with careless negligent 
handling of the pistol in the scuffle ^ 

§ 113. Compulsion or Necessity 

The killing of an innocent man cannot be Justified or 
excused on the ground that it was done under threats 
and compulsion from a third person In order to save the 
slayer’s own life 

Killing an innocent man cannot be justified or 
excused on the ground that it was done under 
threats and compulsion from third persons in or¬ 
der to save the slayer’s own life,^ especially where 


94. Ala — JudKO V Slate, 58 Ala 406, 
29 Am R 757 

Del—Slalt V 1‘hillips, 187 A 108, 7 
VVWHarr 544 

Where deceased attacked defendant 
without provocation and defendant 
c’ould not oonveniontlv escape or 
avoid attack and unintentionally 
stahbed deceased while usinj? knife 
with such tare as reasonably prudent 
pel son would use under circumstanc¬ 
es, dtath would be accidental or 
‘deatb bv misadventure ” and defend¬ 
ant would not be Ruillv of man- 
si.iUK'hler—State v Rhillips, supia 

95. llel—State v Tiusty, 40 A 766, 
17 riel 919 

Ind-Weston v State, 78 NE 1014, 
167 Ind 2 24 

Mo- State v C^off, 183 SW 287, 267 
Mo 1 1 

96 (bi —Ourr\ v State, 97 S E 529, 
148 (la 959 

Iowa Slab \ Henliam, 23 Iowa 191, 
92 Ami) 417 

Mo—Stale v Clinton, 213 SW 811. 
278 Mo 277 

Tex—Matbison v State, 152 S W 2d 
352, 1 42 Tex ("r 250 
20 ('' ,I p 88 noti' 45 
Attempt to regain liberty 

It d<*tfndint was restiained of her 
liberty by deceased and drew pistol, 
not with intent to kill him but to in¬ 
duce him to release her. and in the 
scufTle whit b ensued over the pistol 
it was accidentally dist harj^ed, de¬ 
fendant would not be guilty of mur¬ 
der—Matterson v State, supra 
97. SC—State V Jones, 85 SE 239, 
101 SC 111 

96. Ala—Bush v State, 127 So 909,1 


I 23 Ala App 502—Lewis v State, 
113 So 88, 22 AlaApp 108~aill)ert 
V State, 100 So 566, 20 AlaApp 
28 

Anz—Mayweather v State, 242 P 
864, 29 Anz 460 

Del -“State y Steyenson, 188 A 750, 
8 W W Harr 105 

Fla—McCray v State, 102 So 831, 
89 r’la 65-—Blown v State, 94 So 
871, 84 Fla 660 

K\ — Noe V Commonwealth, 160 S W 
2d 600, 290 Kv 194—Minix v Com¬ 
monwealth, 100 SW2d 82.9. 266 Ky 
801—Bolen v Comnionw^eallh, 97 S 
W 2d 1, 265 Kv 456 Foure v Com¬ 
monwealth, 283 SW 958, 214 Ky 
620 

Mo—State V Stallinj^s, 33 S W 2d 
914, 916, 326 Mo 1027, fitlngr Cor¬ 
pus Juris. 

N M —State v Shetw<iod. 50 I’ 2d 968, 
19 N M 518 

Ckl - Mayberry v State, 2 P 2d 976, 
52 Okl Cr 57 

Tex - Watson v State, 13 S W 2d 696, 
111 'J'ex (h 616--Johnson v State, 
288 SW 221. tlrst case 105 Tex 
Cr 299 Caraways y Slate, 263 S W 
1062, 98 TtxCr 119 
Wash- St.lie V Labbee, 234 P. 1049, 
124 Wash 55 
30 J p 88 note 47 

There must have been reasonable 
apprehension of danger and belief 
in necessil> to justify killing'—May¬ 
berry V State, 2 P 2d 976, 52 Okl Cr 
57 

Xillinfir person, accidentally struck 
by rock, thrown at others b> defend¬ 
ant helieying himself, with leasona- 
ble g’rounds, to he in danger of death 
or great bodily harm, necessitating 
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such action, was excusable—Gray v 
Commonwealth, 57 S W 2d 6, 247 Ky 
282 

Bvidence held to authorise instruc¬ 
tion to acquit if defendant shot at 
another In self-defense to prevent 
threatened further assault and un¬ 
intentionally killed deceased—State 
V Stallings, 33 S W 2d 914, 326 Mo 
1037 

99. Ga—Scott V State, 120 SE 773, 
157 Ga 124 

Ky — Bob'n v Commonwealth, 97 S 
W2d 1, 265 Ky 456 
30 C J p 89 nolo 48 

1. Kv—Gray v Commonwealth, 57 

S W 2d 6 217 Kv 282—Foure v 

Commonwealth, 283 S W 958, 214 
Ky 620 

2. La — State V Williams. 56 So 891, 
129 La 795 

Tex—Spanntll v State, 203 SW 357, 
8 1 Tex(h 418, 2 ALR 593 
Where accused shoots at one per¬ 
son and kills another, his felonious 
intent is attached to killing, but any 
right of self-dofen&c* against person 
shot at IS preserved—State v Bat¬ 
son, 96 S W 2d 384, 339 Mo 298 

3. Ky--Beaty v Commonwealth, 130 
SW 1107, 140 Ky 230 

4. Ky—Beaty v. Commonwealth, 
supra 

5. Cal —People v Petro, 56 P 2d 984, 
13 Cal App 2d 245 

Okl—MethvJn v State, 60 P 2d 1062, 
60 OklCr 1 

Or—State v Weston, 219 P 180, 185, 
109 Or. 19, quoting Gorpus Juris. 
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he failed to embrace an opportunity to escape or 
protect himself after being threatened,® or where 
the compulsion was not such as to make accused a 
mere jihysical instrument acting without will of his 
own and moved exclusively by another,'^ nor, if un¬ 
lawful, can It be justified by the fact that it was 


committed under the commands of another.® Even 
extreme and inevitably necessity will not justify a 
man in taking another’s life to save his own where 
there was no fault on the part of such other in pro¬ 
ducing the necessity.® 


B SELF-DEFENSE 


§ 114. In General 

A homicide committed in legitimate and necessary 
self-defense is excusable or Justifiable, and the slayer Is 
innocent of any crime Killing in self-defense is not 
limited to unintentional killings; it Is consistent with, 
and according to some authorities limited to, intentional 
killings. 

The right of self-defense extends to the killing 
of an assailant where the circumstances are such 
as excuse or justify resort to such an extreme meas¬ 
ure This right is founded on the law of na¬ 
ture It IS not derived from,^^ ^lot, nor 

can be, superseded by^^ any law of society. All 
that the law attempts to do on the subject is to pre¬ 
scribe rules of caution and jirudence to be observed 


by persons exercising the right These rules are 
often incorporated in statutes,^® some of which es¬ 
tablish more liberal rules than those obtaining at 
common law i® The right of self-defense is dis¬ 
tinguishable from the right of redress A person 
may prevent an injury from being done by all prop¬ 
er means, but, when done, he cannot take redress 
into his own hands 

Homicide in self-defense is either justifiable^® 
or excusable^® Justifiable homicide in self-defense 
occurs where a pet son without any fault on his part 
in bringing on the contest or struggle kills another 
under at least an aptiareiit necessity, in order to 
save himself from death or great bodily harm 20 


Wash—state v Moretti. 120 P 102, 
f,6 Wash 037 
30 T p 89 note 52 

Doctrme of coercion does not ap¬ 
ply to murder, since c'oortion ha.s no 
apj>lic’ation to c^ipital offenses—Statt 
V Capnci, 154 So 419, 179 La 462 

6 . Aid —l^eoiiard v State, 114 So 
708, 217 Alii 60 

30 O.T p 89 note 53 

7. Philippine —U S v Elicanal. 35 
Philippine 209 

a Miss—Taylor v State*. 130 So 
502, 158 Miss 505 

()r--Stat» V Weston, 219 P 180, 185. 

109 Or 19, quoting Corpus Juris 
It I — State V Sutton, 10 R 1 159 

Killing bv feoleJier se*(* supia 107 

9. (’al—Pt'ojile V Mditiii, 108 P 
1014, 13 Cal App 96, 102 

30 C J ]) 89 note 56 
Nfcessitv ab elemerit of eiefense ol 
Another jierson .see bupra § 108 
Habitation see* supra t 109 
Seit see infra § 116 

10. Ala—Cienshaw v State, 14 2 So 
669, 225 Ala 31b Pelham v State, 
125 So b88, 23 Ala App 359 

Anz—Lacy v. State, 297 P 872, 38 
Ariz 60 

Ky —RIanton v Commonwealth, 276 
SW 507, 210 K> 542 
Me—State v Cox. 23 A 2d b34 
NC—State V Terrell, 193 SE 161, 
212 NC 145—State v Glenn, 150 
S E 6b3, 198 N C 79 
l*a—Commonwealth v Grimm, 5 Pa 
Dist & Co 287 

Va—Smith v Commonwealth, 182 S 
E 124, 165 Vci 776. 

30 C J p 44 note 54. 


11. Ark --Deatheiage v State, 108 S 
W 2a 904, 194 Ark 513 

Kv --Cottrell v Commonwealth, 111 S 
W 2d 445, 271 Kv 52—Common- 

wcMlth V Beverly. 34 S W 2d 941. 
237 Ky 35 

Ija—National Life & Accident Ins 
Co V Turner, App, 174 So 64b 
Mont—State* v Jennings, 28 P 2d 448, 
9b Mont 80, 121 ALR 375 
NC—State v Kirkman 182 SE 4 9 8, 
20S N C 719—State v Holland, 138 
S E 8. 193 N C 713 
Va —Dodson v Commonwealth, 167 
S E 2b0, 159 Va 976 
30 P'J p 44 note 55 

"'rhf right of sell-defense 
is a (Sod given right which man had 
when he w^as yet a savage and which 
he did not sui render when he < ame 
into < ivil societv ’’—Morgan v Com- 
monwM alth, 15 S W 2d 273, 275, 228 
Ky 4 32 

12. Kv —Morgan v C^ommonwealth, 
15 S W 2d 273, 228 Ky 432 

30 C J p 44 note 56 

13. Kv - 'Cottrell V Commonwealth, 
HI Sl\ 2d 415, 271 Kv 52 

La—National Life & Ac< ident Ins 
Co v Tuinc'i, App, 174 So 616 
30 CJ P 4t note 57 

14. Kv—(’’ottrell v Commonwealth, 
111 SW2d 445, 271 Kv 52 

30 C J p 44 note 58 

15. Te\—Pettv v State. 216 SW 
867, 86 TexCr 324 

30 C J p 44 note 59 

16. Mont—State v Merk, 164 P 655, 
53 Mont 454 

17. Conn —State v. Perkins, 91 A 
265, 88 Conn 360, L R A 1915A 73 
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18. Ill—People V Motuzas, 185 N 
E 614, 352 Ill 340 

Iowa—State v Norton, 286 NW 476, 
227 Iowa 13 

Me—Stale v Budge, 137 A 244, 126 
Me 223, 53 ALR 241 
Ohio—Erwin v Stale, 29 Ohio St 
18b, 23 ArnR 733 

Pa—Commonwealth v Capalia, 185 
A 203, .322 Pa 200 
T» X—Konester v State, 4 S W 2d 
9CG, 109 TexCr 361 
Va—Hale* v Commonw^oalth, 183 SR 
180, 165 Va 808—Sims v Com¬ 

monwealth, 115 S E 382, 134 Va 
73b 

19. Ala—Simpson v Slate, App, 13 
So 2d 437 

low^a—State v Norton, 286 N W 476 
227 low^a 13—State v Twine. 233 
NW 4 76, 211 Iowa 450 
Pa—Commonwt‘alth v Miller, 170 A 
128 313 Pa 5b7 

Va--Dodson v Commonwealth, 167 
SE 2b0, 159 Va 97b—Ballard v 
Commonwealth, 159 SE 222, 156 
Va 9S()—Sims v Commonwealth, 
115 SE 382. 134 Va 736 
Wash—State v Smith, 83 P 2d 749, 
196 Vash 534 
30 C J p 43 note 31 

20 . Ill—People v Motuzas, 185 NE 
bll, r.2 111 340 

Okl—Perez v State*, 300 P 428, 51 
OkKY ISO 

Va—Smith v Commonwealth, 182 S 
E 124, 165 Va 776—Hawkins v 
Commonwealth, 169 S E 558, 160 
Va 935—Dodson v Commonwealth, 
167 SE 260, 159 Va 976, 

30 CJ p 43 note 32. 
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Statutory definitions of justifiable homicide include 
the killing of a human being in self-defense in 
necessary self-dcfcnsc in defense of person 
against one whf) manifestly intends or endeavors, 
by violence or suri)nsc, to commit a felony there¬ 
on ,23 in the lawful defense of the slayer, when 
there was reasonable ground to apprehend a design 
on the part of the person slain to commit a felony 
or to do some great personal injury to the slayer 
and there was imminent danger of such design be¬ 
ing accomplished ,24 or in the actual resistance of 
an attempt to commit murder or a felony on the 
slayer 2f> Excusable homicide in self-defense oc¬ 
curs where a person, in the course of a sudden af¬ 
fray or combat in which he has become engaged 
with another, necessarily or under a reasonable ap¬ 
prehension of danger kills the other to save him¬ 
self from death or great bodily harm 26 Homicide 
in self-defense is defined in similar terms 27 Ac¬ 
cording to some authorities, fault or freedom from 
fault on the part of accused in bringing on the diffi¬ 
culty determines whether a homicide in self-defense 
is excusable or lustifiablc, if accused was without 
fault the homicide may be justifiable, but if he was 
originally at fault but abandoned the conflict and 
retreated as far as he safely could, the homicide 
may be excusable but it cannot be justifiable 23 

Flcmcnts generally The various elements of 
self-defense, together with their limitations and 
qualifications, are discussed in detail in ensuing sec¬ 


tions, but It may be stated here that a number of 
authorities, in enumerating the elements of self-de¬ 
fense, have referred to the following: (1) The ab¬ 
sence of aggression or provocation on the part of 
the slayer in provoking or continuing the difficulty. 
(2) The actual and honest belief of the slayer that 
he was in imminent danger of death, great bodily 
harm, or some felony, and that there was a neces¬ 
sity to kill in order to save himself therefrom (3) 
The existence of reasonable grounds for such be¬ 
lief. (4) The duty of the slayer to retreat or avoid 
the danger.23 The acts which accused may do and 
justify under a plea of self-defense depend pri¬ 
marily on his own conduct and secondarily on the 
conduct of deceased 20 If i[ appears that accused 
did not provoke the difficulty and was without fault, 
and that he performed his duty, under the circum¬ 
stances, to resort to all available means of avoiding 
the danger, it then remains to determine from all 
the circumstances whether the conduct of deceased 
preceding and at the time of the killing was suffi¬ 
cient to justify accused in an honest belief as a 
reasonable man that he was in imminent danger of 
death or great bodily harm 21 The elements are 
the same as apidicd to manslaughter in the first de¬ 
gree and to murder in either degree ,22 and the law 
of self-defense has been said to be the same in both 
civil and criminal cases, cxcejit in so far as it was 
affected in the latter by the doctrine of reasonable 
doubt 23 In the application of the doctrine of self- 
defense, the coiiits should not so construe its re- 


21 . (1 1 —Shafer v Slate, 13 S E 2d 
79S 101 Ga 722 

30 r,I p 43 note 33 

22. Ill—IVoplc V Jones, 145 NE 
no. 313 Ill 3 15 

30 C J p 43 note 34 

23. Ga —Shiifcr v State, 13 S E 2d 
708, ISl Ga 722 

Ill- I’tople V Jon« s, 145 NE 110, 
311 Ill 335 

lit.ill — State V Turner, 79 P 2d 46, 
95 Utah 129 

30 C J p 43 note 35 

24. Fla—Ammons v State, 102 So 
642, 88 Fl.i 414 

E.i—National lafe & Accident Ins 
Go V Tuiiiei, App, 174 So 646, 647, 
quoting Corpus Juris. 

Miss—Hodt.o'i, V State, 6 So 2d 123, 
192 Miss 322 

N Y —People v EiRUori, 31 N E 2d 
37. 284 NY 309, reversing 19 NY 
S 2d 316, 259 App l>iv 750 and 19 
N Y S 2d 31 4, 259 App Dlv 760 — 
People V M( Murtv, 219 N Y S 293, 
128 MihC 333 

Okl—Uemmons v State, 265 P 652, 
39 Okl Cr 3S3—Lee v State, 244 P 
455, 33 OklGr nO—Best v State, 
242 P 1063. 33 Okl Gi 237—Brown 
V. State, 216 P 944, 24 Okl Or 161 


Utah—State v Turner, 79 P 2d 46, 95 
Utah 129 

30 C J p 43 note 36 

25. Fla—Ammons v State, 102 So. 
042. 88 Fla 444 

N Y—JVciple V Li#?uori, 31 N E 2d 3 7, 
284 NY 309, reversinfiT 19 N Y S 
2d 316. 259 App Div 750 and 19 N. 

V S 2d 314. 259 App Div 750 

Okl—Lemmons v State 265 P. 652, 
39 Okl (''r 383 —Lee v State, 244 P, 
4.35, 33 Okl Gr 370—Best v State, 
242 P 100 3 33 Okl Cr 237—Brown 

V State. 216 1» 944, 24 Okl Cr 161 
Utah—State v Turner, 79 P 3(1 46, 

95 Utah 129 
30 G J p 43 note 37. 

26. Va—Dodson v Commonwealth, 
3 67 SE 200, 159 Va 976 

30 C J p 43 note 3'8 

27. Va—Dodson v Commonwealth, 
167 SE 200, 159 Va 976 

30 G J p 43 note 39 

28. Va —Dodson v Commonwealth, 
167 SE 260, 159 Va 976—Ballard 

V Commonwealth. 159 SE 222, 156 
Va 980—McCoy v Commonwealth, 
99 S E 614, 125 Va 771 

29. Ala—Haves v State, 142 So 

675, 325 Ala 263—Williams v. 
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State, 163 So 668, 20 Ala App 529, 
ceTtior.ari denied 163 So 670, 231 
Ala 93—Lawlei v State, 115 So 
420, 23 Ala App 339—M( Bride v 
State, 109 So 566, 21 Ala App 508 
—VauKhan v State, 107 So 797, 21 
Ala App 201, certiorari denied 107 
So 799, 214 Ala 384—Rice v Slate, 
101 So 83, 20 Ala App 102 

Fla—Linsley v State, 101 So 273, 
88 Fla 1 55 

Iowa—State v Johnson, 274 NW 
41, 44, 233 Iowa 962, quoting^ Cor¬ 
pus Juris. 

Okl—Powell V. State, 12 P 3d 247, 53 
OklCr 366 

30. Cal—People v Rilarcosa, 65 P. 
2d 1325, 19 Cal App 2d 537 

Iowa—State V Johnson, 27-4 NW 41, 
44, 223 Iowa 962, quoting Corpus 
Juris. 

30 CJ p 44 note 44 

31. Iowa—State v Johnson, supra, 
quoting Corpus Juris. 

33. Ala—Rice v State, 101 So 82. 
20 Ala App 102 

33. Tex—Fambrough v Wagley, 169 
S W 2d 478, affirming Wagley v. 
Fambrough, Civ App , 163 S W 2d 

1072. 
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quiremenls as, on the one hand, to work hardships 
on defendants, or, on the other hand, to bring the 
doctrine into disrepute or ridicule by reasonable 
men 

Effect on guilt of accused Where a homicide 
has been committed in legitimate and necessary self- 
defense, the slayer is entitled to an acquittal^^ and 
lo exemption from criminal liability lie is 
deemed to be innocent and guiltless of any crime 
In some jurisdictions, self-defense sufficient to ex¬ 
onerate accused completely is referred to as perfect 
self-defense, as distinguished from imperfect self- 
defense which exists where the circumstances do 
not warrant acquittal of all crime, but do justify 
reduction in the degree of offense of which accused 
may be found guilty ^8 

Nature and propriety of plea Although there is 
authority to the effect that self-defense is not a 
siiecial plea, and that a plea of self-defense does 
not admit that accused did the killing,'^'^ it has also 
been held that self-defense is an affirmative de¬ 
fense,'*^ and IS a plea in the nature of a confession 
.md a\oidancc The more generally held view is 
that a plea of self-defense docs not traverse the 


averment of doing the act charged, but confesses 
and seeks to j'ustify doing the act as legal and avoid 
any evil consequences from having done it because 
of having acted in self-defense The pica of self- 
defense is consistent with an intent to kilH-** or dis¬ 
able Indeed, killing in self-defense has been de¬ 
scribed as an affirmative, intentional act,**® and some 
courts even hold that self-defense is limited to cas¬ 
es of intentional killing,^^ or at least is not ordi¬ 
narily applicable in the case of a killing resulting 
from an act which was accidental and unintention¬ 
al At any rate it is not limited to cases of acci¬ 
dental or unintentional homicides'*^ It has also 
been held that a tilea of self-defense is not incon¬ 
sistent with a killing on provocation in a heat of 
passion 

S 115. Necessity and Good Faith Basis of 
Right 

In order to justify or excuse a homicide as in self- 
defense, there must have been a real or apparent neces¬ 
sity for the killing of the assailant or for the use of the 
measures that resulted in his death 

The law of self-defense is a law of necessity 
In the absence of a necessity to defend, the prin- 


34. Ala—MfTlTide v State, 109 So 
5b6. 21 AlaApp 508 

35. Del —Slate v Leo, 171 A 195, 
6 W W Hciir 11 

Va—Dodson v Commonwealth. 167 
S 16 260 , 159 Vn 976—Sims v 

<.\)mnionweaIlh, 115 SE 382, 134 
Va 730 

30 r.7 p 43 note 27 

30. Ky—I'rivitt v Commonwealth, 
113 SW2d 49, 271 Ky 665—Iloss 
V Commonwealth, 269 S W 60, 202 
Kv 20 4 

SC—^State V Osborne, 26 S E 2d 661 
Va —Dod«?on v Commonwealth, 167 
SE 260, 159 Va 976 
30 C J p 43 note 28 

37. Cal —People v Anderson, 208 P 
204. 67 Cal App 721 

Del —State v Lee, 171 A 1971, 6 W 
W Harr 11 

Ill —T‘eople V Lavac, 192 N E 568, 
367 Ill .554—People v Molu/as, 

186 NE 614, 3.62 Ill 340 

-Haitfleld v State, 170 So 531, 
176 Misq 776 
30 (''.7 p 4 3 note 29 

Every degfree of homicide Is ex- 
ou-^ed by self-defense—State v 
Twine, 233 N W 476, 211 Iowa 450 

38. La —Stale v Corneille, 96 So 
813, 15 La 929 

Tex —Harper v State, 162 S W 2d 
971, 144 Tex Cr 385—Meador v 
State. 2‘)3 S VV 29^ 94 Tex Cr 60S 
Aa affecting manslaughter see supra 
4§ 42. 46 b 

39. La—Slate v Linden, 97 So 299, 
154 l^a 65 


40. Va —Thomason v Common¬ 

wealth. 17 SE 374, 178 Va 489 

41. Ala—Rigsdale v State, 67 So 
783, 12 AlaApp 1 

42. Ala—Ragsdale v State, supra 
Iowa—State v Norton, 286 N W 476, 

227 Iowa 13 

Pa—Commonwealth v Flori, 150 A 
290, 300 Pa 125 

43. Del—Slate v Phillips, 187 A 
108. 7 WWHatr 54 4 

Ill—P('ople V Lavac, 192 NK 568, 
357 Ill 554—IVoplt V Motuzas, 185 
N E 614, 352 Ill 340—People v 
Duncan, 145 NE 810, 316 111 106 
30 C I p 44 note 50 

44. I^a—State v Atkins, 67 So 92b, 
136 ].a 844 

45. Mo—State v Page, 130 S W 2d 
520—State v Singlt*lon, 77 S W 2d 
80—Stale v Smith, 21 S \V 827, 
114 Mo 406, overruling State v 
Stephens, 10 SW 172, 96 Mo 637 

40. Ga—Cuiry v State, 97 S E 529, 
118 Ga 559 

Ohio—State v Champion, 142 NE 
141, 109 Ohio St 281 
Ac< ident or misfortune as excuse for 
unintentional killing of bystander 
in exercise of right of self-defense 
see supra S 112 

“Taking human life in self-dcfens* 
is an affirmative, positive, Intention¬ 
al act and the law does 

not recognize the anomalous doctrine 
of accidental self-defense “—Stale v 
Whitchurch, 96 S W 2d 30, 35, 339 
Mo 116. 


riring at random 

Whore aceusid tires at random and 
kills deceased, he cannot properly 
pUad sfIf-d(*1 ensc—Slate v Smith, 
21 SW 827, 114 Mo 406, overruling 
Slate v Stephens, 10 SW 172, 96 
Mo 637 

47. Del—State v I'hillips, 187 A. 
108, 7 W W Harr 644 

48. Mo—State v Hopkins, 213 SW 
126, 278 Mo 388 

Tex—Merritt v State. 213 SW 941, 
85 Tex Cr 365 

Homieide bv aecident or misfortune 
while defending against attack see 
supra t) 112 

49. DC—Kinard v U S , 96 F 2d 

522 68 VppDC 250 

50. Ma—MeBride v State, 100 So 
566, 21 Ala \pp 508 

Cal —IV'Ople V Orosco, 23.9 P 82, 73 
(^al App 580 

D ('■ —Holnips V TT S , 11 F 2cl 569, 
56 \ppDC 18,3 

Idaho—State v Jurko, 245 P 685, 42 
Idaho 319 

Kv —Mornan v Commonwealth, 15 S. 

W 2d 27 t 228 Ky 432 
Mo—Stale v l‘age, 130 S W 2d 520 
Okl—Whitfield v State, 283 P 266, 
15 Okl Cr 397—Fulton v State, 254 
P 761, 36 OklCr 358—Ging v. 
State. 239 P 685, 31 Okl Cr 428 
S C —State V Osborne, 25 S E 2d 561 
Va—Thomason v Commonwealth, 17 
S E 2d 374, 178 Va 489—Vlastaris 
V Commonwealth, ]78 SE 775. 164 
Va 617—Scott V Commonwealth, 
129 S E 360, 143 Va 510 
30 CJ p 44 note 62. 
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ciple of self-defense is without application and can¬ 
not properly be invoked.®^ There must be a neces¬ 
sity,real or apparent,^3 for the killing of the as¬ 
sailant or for the employment of the measure which 
resulted in his death As some courts have ex¬ 
pressed it, the right to kill in self-defense begins 
where the necessity begins and ends where the ne¬ 
cessity ends It has been said that the necessity 
to kill IS deemed to exist when an innocent person 
is placed in sudden jeojiardy 

The law of self-defense is available only to those 


who act honestly and in good faithit cannot be 
employed as a shield for the protection of one clear¬ 
ly guilty of murder 57 it does not imply the right 
to attack,58 nor will it condone acts done for pur¬ 
poses of retaliation, revenge, or redress.59 A per¬ 
son may not kill another with malice and premedi¬ 
tation and yet do so in self-defense so as to be ac¬ 
quitted of all criminality 5^ The mere fact that ac¬ 
cused was drunk or had been drinking does not af¬ 
fect his right of self-defense,51 even though the ne¬ 
cessity for the exercise of the right might not have 
arisen had there been no drinking 5^ 


Necessity as affected by 
Nature and imminence of danger 
see infra ? 12J 

Duty to retreat or avoid danger 
see infra §!} 127-130 

51. Ala—Henson v State, 25 So 22 
120 Ala 316—Glass v Slate, 108 
So 70, 20 AlaApp 468, certiorari 
denied 19<S So 72, 240 Ala 123 

Ark—Johnson v State, 287 SW 172 
171 Ark 1188 

Okl—Cling V Stale, 239 P 685, 31 
Okl Cr 428 

52. Ala—Mc(^ec* v State, li4 So 
112, 25 AlaApp 232 

Ariz—Lacy v State, 207 P 872, 38 
Ariz 00—Tavlor v State, 232 P 
552, 27 Ariz 22S 

Ga—Hooker v State, 114 SE 711, 
154 Ga 538 

Hawaii—Territory v Warren, 35 
Pawaii 232 

111—People V Tnolo, 1G3 NE 784, 
332 111 410 

NC”—Slate v Glenn, 150 SE 663, 
108 NC 79- State v Dillus, 146 S 
K 1 106 NC 457 

Okl—Cling V State, 239 P 685, 31 
Okl Ci 428 

Va—Bauscll v Commonwealth, l6l 
SE 153, 165 Va 669 - Vlastaris v 
Commonwealth 178 S E 775, 104 
Va 64 7 

30 C J p 45 note 64 

53. Ala —Smith v State, App , 11 

So 2d 4 66, reversged on other 
grounds 11 So 2d 471, 243 Ala 251, 
and certiorari denied 11 So id 473 
243 Ala 627 —Williams v State, 
163 So 668 26 AlaApp 520, cer¬ 

tiorari denied 163 So 670, 231 Ala 
93 

Cal —People v Orosco, 239 P 82, 73 
Cal App '580 

Del—Stale v Bell, 192 A 553, 8 W 
WHarr 328 

Ga—Green v State 183 SE 204, 52 
Ga App 290 

Idaho —Stall v Jurko, 245 P 685, 42 
Idaho 319 

Ill—People V I*riddy, 158 NE 457, 
327 Ill 50—People v Durand, 139 
NE 78, 307 Ill 611 

Ky—Farley v Commonwealth, 146 S 
W2d 100, 284 Ky 536—Cottrell v 
Commonwealth, 111 S W 2d 21, 276 
Ky. 208—Dean v Commonwealth, 


83 SW2d 887. 260 Ky 97—McCur- 
ry V Commonwealth, 265 S W 630, 
205 Ky 211 

Me—State v Cox, 23 A 2d 63 i 
Mo—State V Page, 130 S W 2d 520 
NC—State v Mosley, 195 SE 830, 
21; NC lot—State v Robinson, 
1^)5 SE 824, 213 NC^ 273—State v 
Terrell. 193 SE 161. 212 NC 145— 
Slate V Reynolds, 192 S E 871, 
212 NC'* 37—State v Marshall, 179 
SE 427, 208 NC 127—Stale v 

I’arker, 152 SE 890 198 NC 629 

Okl Ging V State, 239 P 685, '689. 

31 Okl C^r 428, citing Corpus Juris, 
thah—Slate \ Turner, 79 I* 2d 46, 
95 Utah 129 

\V\o- Esp> V State, 92 P 2d 549, 54 
Wvo 291 

10 <’ I p 4.) note 63 
Real or appaitnt dang«*r see infra § 
125 

Appearance of reality 

The ructssitv itquired “must hear 
all semblance of realilv, and appear 
to admit of no other alternative, be¬ 
fore taking lite will he justifiable or 
e\cusa])h‘’—Holmes v U S 11 P'' 
2d 569. 57i, 56 App D t'* 183 

54. Mich—I’eople v (Juicalone, 217 
NW 758, 242 Mich 16 

Va—Thomason v C^ommonwealth, 17 
S E 2d 374 178 Va 489 

55. C'al —IVople v Estrada, 213 I’ 
67, 60 <\il App 477 

30 C J p 45 note 66 

56. Ind—McKee v State, 154 NE 
372, 198 Ind 590 

Okl - Ging \ State. 239 P 685, 689, 
31 Okl Cr 428 
30 CJ p 15 note 67 
Honest belief in necessity of killing 
see infra § 126 

57. Ala— Crenshaw v State, 142 So 
669, 225 Ala 346 

Ind—Duncan v State, 86 NE '641, 
171 Ind 44t 

Sa Ill—People V Gibbs, 181 NE 
628, 34 9 Ill 83—People v Andrews, 
158 N E 462, 327 Ill 162 
Okl—Whitfield v State, 283 P 266, 
45 Okl Cr 397 

Va—Dodson v Commonwealth, 167 S 
E 260, 159 Va 976 
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WVd—State V Curry, 165 SE 810, 
112 WVa 549 
30 CJ p 15 note 69 

Aggression as precluding self-defense 
see infra <} 117 

Accused’s right to strike first 

(1) In a number of cases wlieie 

there was ovidfme of cir('umstanccs 
which might hrivc* justified accused 
in striking the first blow or shooting 
the first shot without waiting for the 
adversary’s lilow to fall it has hcc>n 
held error to instruct the jury that 
self-defense does not imply the right 
to attack- State v Hennison, 267 S 
\V 850 306 Mo 4 73— State v Hall, 

Mo, 262 SW 1014 

(2) Right to strike' first in self-de¬ 
fense see infra «) 126 b (2) 

59. Ark Johnson v State, 287 S W. 
172. 171 Ark 1188 

Conn—State v Perkins. 91 A 265, 
88 Conn 360. I.RA1915A 73 
Del—Stale' V Stcven.sori, 188 A 750 
8 VV WHarr 105- Slate v Lee, 17T 
A 1 95 6 WV Ilan 11 
Ill—T’tople V (Jihhs, 181 NK 628, 
4 19 III 8 4—Pc oi)h V Andrews 158 
NE 462 !27 Ill 162 

—Ross V Commonwealth, 259 S. 
W 50, 202 K\ 204 
30 C 1 p 15 note 70 
Aggression for jiurposes of revc'nge. 
as precluding self-defense see in¬ 
fra 120 

Previous assault by deceased can¬ 
not justify homicide in self-defense 
—State V Stevenson. 188 A 750, 8 
W W Harr Del, 105 
Prior despoUatiou of home 

A killing is not excused on ground 
of self-defense merely because vic¬ 
tim has despoiled accused’s home — 
Golden V Commonwealth, 121 SW 
2d 21, 275 Ky 208—Cottrell y Com¬ 
monwealth, 111 S W 2d 446, 271 Kv 


60. Ala.—Crenshaw v State, 142 So 

669, 225 Ala 346—De Arman v 

State. 77 Ala 10 

61. Ky —Howard v Commonwealth, 
56 SW2d 362, 246 Ky 738 

62. Va—Hawkins V Commonwealth. 
169 S E 558, 160 Va. 935. 



40 C.J.S, 


HOMICIDE 


§ IIT 


§ 116 . Manslaughter Distinguished 

Although it is sometimes difficult to draw an exact 
line between homicide in self-defense and manslaughter, 
the law distinguishes between the two. 

On the facts of the immediate case it is sometimes 
difficult to draw the exact line between homicide in 
self-defense and manslaughter Nevertheless the 
law distinguishes between the two,®^ and a statute 
stating the elements of manslaughter is inapplicable 
to a plea of self-defense Conversely, self-de¬ 
fense has no place in a definition of manslaughter 
or any other degree of homicide as it excuses, rath¬ 
er than fixes the degree of, the homicide and enti¬ 
tles accused to a full acquittal 

§ 117. Aggression or Provocation by Ac¬ 
cused in General 

In order to invoke the right of self-defense, the slayer 


must have been reasonably free, or, as some authorities 
hold, entirely free, from fault in provoking or continuing 
the difficulty which resulted in the killing. 

It IS well established that one who was the ag¬ 
gressor or provfiked the difficulty in which he killed 
his assailant cannot invoke the right of self-defense 
to justify or excuse the homicide,®’^ unless, as con¬ 
sidered infra § 121, he in good faith withdrew from 
the combat in such a manner as to have shown his 
adversary his intention in good faith to desist It 
is not enough to justify or excuse the homicide that 
in the course of the difficulty it became necessary 
for accused to kill deceased in order to save his own 
life or prevent great bodily harm, but he must also 
have been free from fault in provoking or continu¬ 
ing the difficulty which resulted in the killing 
Accused cannot avail himself of, or shield himself 


63. Cal —PcoplP V Best 57 P 2d 
IGS 160, 13 Cal App 2d 606, quot¬ 
ing: Corpus Juris. 

30 C.I p 4 5 note 73 
Manslaufthtcr ijcru'rally spg supra §§ 
37-07 

64. Mass—Commonwealth v, Riley, 
ThadiCr 471 

Distiuctlons stated 

(1) “Voluntary manslauphti'r” dif- 

iTs from “homicide" which is rxeus- 
al)lt l)e<nusp “committed in self de 
tense ’ in that in the former thc're is 
no necessity to kill and in the lat¬ 
ter then IS an appuremt ructssity to 
kill the apKfHSsor for self-prest rva- 
tion—Smith V State App, 11 flo 2d 
16(», revi'Tsed on other grounds 11 Scj 
2d 471 213 Ala 25 4, and certiorari 

dtnied 11 So 2d 473, 2 13 Ala 627 

(2) Distinction l»et\M*en “sell-de¬ 
fense" and “manslaughter" tommit- 
tfd in heat of passion brought on 
bv iidequato provocation, lies in ex¬ 
istence of rtasonably founded liclicf 
of imminent peril to life or great 
bodily harm, as distinguisbtd Irom 
intlucnc'e of uncontrollable lear or 
tc'rror eonceivable as existing but 
not reasonalilv justified bv immediate 
( ii cumstanc es—I*eople v Best, 57 
1’2d 1G8, 13 Cal App 2d 606 

(3) Other statements see Common¬ 
wealth V Colandro, 80 A .571, 231 Pa 
343—30 CJ p 45 note 74 fa] 

65. Cal—I'eople v Best, 57 P 2d 
168, 169, 13 Cal App 2d fa06, quot¬ 
ing Corpn« Juris. 

30 C J p 45 note 75 

66. Cal —People v Best, supra, 
quoting Corpus Juris. 

Iowa—State v Twine, 233 N W 
476, 211 Iowa 450—State v Gastel¬ 
lo, 17 NW 605, 62 Iowa 404 

67. Ala—Hayes v State, 142 So 

675, 225 Ala 253—Johnson v 

State, 130 So 176, 221 Ala 632— 
Mullins V State, 183 So 894, 28 


Ala App 288, certiorari denied 183 

50 896, 236 Ala 578—Williams v 

Slate, 163 So 668. 26 Ala App 529, 
certiorari denied 163 So 670, 231 
Ala 91- Me Bride v State, 100 So 
566 21 Ala App 508—Vaughan v 

State. 107 So 797, 21 Ala App 204, 
certiorari denied 107 So 790, 21 1 
Ala 384—Rice v State, 101 So 82, 
20 Ala App 102 

\riz—State* V M\eTS, 12.5 P 2d 141, 
444, 50 Ariz 200, quoting Corpus 
Juris —Macias v State, 6 P 2d 4 23, 
‘JO Ariz 303 

Aik—Johnson v State. 287 SW 172. 
171 Ark 1188—Hart v Stale, 257 
SW 351, 161 Ark 619 

Cal-P<*ople V Roe, 209 P 560 180 

(\al 54 8—I’eople v Hoover, 200 1* 
403, 107 C.il App 635 

1><'1—State V Stevenson, 188 A 750, 
8 AN Wllarr 105 

Fla—Mritlli<'w.s V Slate, 177 So 321, 
110 Fla 5 3 

Ga- Riveis v State, 17 S E 2d 726 
103 Ga 133 

Iowa -Slate v Johnson, 274 NW 
11 223 lovsa 962 

Ky—Toncrav v Commonwealth, 165 
S W 2d 8 291 K\ 471--Noe v 

Commonwealth, 160 S W 2d 600, 
2')0 Ky 194—Johnson v Common¬ 
wealth 117 S VV 2d 1018, 285 Kv 
374—Else hide v Commonwealth, 
134 SW2d 600, 280 Ky 690—Poore 
v Coinrnonwt alth, 61 S W 2d 320, 
24 0 Kv 665—Jones v Common¬ 
wealth, 60 SW2d 991, 249 Ky 

502—McCarty v Commonwealth, 

51 SW2d 219, 244 Ky 413—Lew¬ 
is V Commonwealth, 36 S AV 2d 
639, 237 K> 786—Curtis v Com¬ 
monwealth, 36 SW2d 331, 237 Ky 
215—Cooper v Commonwealth, 27 
S W 2d 405, 234 Ky. 66—Banks v 
Commonwealth, 245 S W. 296, 196 
Ky 639 

La—State v Stroud, 5 So 2d 125, 
198 La 841—State v. Plain, 129 So 
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7.30, 171 La 128—State v Corneille, 
96 So 813 153 J..a 929 

Miss—Woodward v State, 177 So 
531, 180 Miss 571, suggi'stion C'f 
error overruled 178 So 46D, 180 

Miss 571 

Okl -AVhitfieid V State, 283 P 266 
45 Okl Cr 397—Crow'ell v State, 
276 P 518 42 Okl Cr 392—Riley 

V St.'iti 268 P 996, 40 Okl Cr 

323 —Bard v State, 214 P 939, 23 
Okl Cr 309—Berry y State, 213 P 
909, 23 Okl Cr 223 

Or-State v Kelley, 247 P 146, 150, 
118 Or 397 quoting Corpus Juris, 
»ric)r dismissed and certiorari dc*- 
nifd Kellc'\ y St.ate of Oregon, 47 
set 504, 273 US 580 71 L Ed 

790 and error dismissed AN illos v 
St lie of Oregon. 47 SCI 658, 274 
ITS 722, 71 LEd 1326 

SC—State V McAlister, 147 SE 
310 1 19 S C 367 

Utah —State' v Turner, 79 P 2d 46, 
95 Utah 129 

Va—Smith v Commonwealth, 182 S 
E 121. 165 Va 776 

NVash—State \ Smith, 83 P 2d 749, 
196 NVash 534 

Wno-- State \ Bristol 84 P 2d 757, 
63 Wvo 301—State v Flory, 276 P 
458, 462 40 NV yo 184, citing Cor¬ 

pus Juris. 

30 C J p 45 note 78 

Fault in bringing on difficulty as 
attecting duty to retreat see infra 
i 127 

68. Ala —Shack v State, 184 So 688, 
236 Ala 667—Simpson v State, 
App, 13 So 2d 437—Williams v 
Stale. 1G3 So 668, 26 Ala App 529, 
((‘itiorari denied 163 So 670, 231 
Ala 93—Patterson v State, 126 So 
420, 23 Ala App 428—Lawler v 

Slate. 115 So 420, 22 Ala App 329 
—McBride v State, 109 So 666, 21 
Ala App. 508—Orr v State, 102 So. 
58, 20 Ala App 188, certiorari de- 
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on the ground of, a necessity which he has brought 
on by his own fault or wrongful act The rule 
applies to one who interferes in a difficulty between 
others,^® except where he interferes to prevent the 
commission of a felony Also, the rule applies 
where accused provoked the difficulty, even though 
deceased voluntarily engaged therein ^2 The rule 
does not, however, prevent accused from relying on 
self-defense where the evidence on the question of 
aggression or provocation is irreconcilably in con¬ 
flict 

Entire or partial freedom from fault In at least 
one jurisdiction the rule that freedom from fault on 
the part of accused in provoking the difficulty which 
resulted in the killing is necessary to justify or ex¬ 
cuse the homicide is vigorously enforced without 
(lualification Under this stringent rule, it is essen¬ 
tial, in order to entitle accused to invoke the doc¬ 
trine of self-defense, that he shall be wholly free 
from fault in provoking the difficulty,and not 
meicly reasonably so Where, by woid or deed. 


accused voluntarily contributes to the bringing on 
of the difficulty, he cannot invoke the docrine of 
self-defense Actual provocation of the difficulty 
IS sufficient to render accused the aggressor, it is 
not necessary that his words or acts justify resent¬ 
ment by a man of ordinary self-control In other 
jurisdictions, however, it is necessary and sufficient 
that accused shall be reasonably free from fault 
It IS not required that he shall be entirely free from 
blame or wrong in order to be entitled to a perfect 
right of self-defense In these jurisdictions, it is 
held that the fault must have been such as might 
reasonably have been calculated to bring on and 
precipitate a dangerous assault by deceased 

§ 118. Nature and Circumstances of Aggres¬ 
sion or Provocation 

The determination of what conduct constitutes agres¬ 
sion or provocation, so as to deprive the slayer of the 
right of self-defense, depends on the nature and quality 
of the conduct and the surrounding circumstances 


nled Ex partt' Orr, 102 So 61, 212 
Ala 187 

Ariz--Stulo V Myers, 125 P 2d 441. 
444, 59 Ariz 200, quotinpr Gorpus 
Juris. 

Ark—Johnson v State, 287 S W 172, 
171 Ark 1188—Prenta V State, 247 
S W 1061, 157 Ark 51. 

Del—State v Sttnenson, 188 A 750, 
8WVVJlair 105 

Fla—Mattluw^? v State, 177 So 321, 
130 Fla 53—Bowman v State, 152 
So 739 114 Fla 29—Gaff v State, 
138 So 48, 103 Fla 6t2 

Ind—TIill V State, 11 N E 2d 141, 
21? Ind 692 

Nev—State v Hall, 13 P 2d 624, 54 
Nev 213 

N" G—State v Boblnson, 195 SE 
824, 213 NC 271—State v T^trker, 
152 SE 890. 198 NC 629—State v 
Holland, 138 S E 8, 193 N 713 — 
State V Hardee, 135 S E 345, 192 
N ('• 5 53 

Okl - Gross V State 297 P 309, 60 
Gkl Cr 226—Battles v State, 282 
P 689, 45 Okl Cr 24 2 

Or—State v Kelley, 247 P 146 150, 
118 Or 397, quoting Corpus Juris, 
error dismissed and eei tiorari de¬ 
nied Kcllcv V Slate of Oregon, 4 7 
set 504, 273 US 589 71 L, Ed 

790 and (-rror di.sinlssed Willos v 
State of Orek'on, 47 S Ct C58, 274 
U S 722. 71 L. Ed 1326 

Va—Wallen v Commonwealth, 114 
SE 786, 134 Va 773 

Wyo—State v Flory, 276 P. 458, 40 
Wyo 184 

30 C J p 46 note 80 

69. Ala—Shack v State, 184 So 
688, 236 Ala 667 

Ariz—State v Myers, 125 P 2d 441, 


444, 59 Ariz 200, quotinp Corpus 
Juris. 

Ark—Johnson v Stale, 287 SW 172, 
171 Ark 1188 

Cal—People V Will, 248 P 1078, 79 
Cal App 101 

Fla—Bowman v State, 152 So 739. 

114 P^la 29—Scholl v State, 115 
So 43, 94 Fla 1138—Lin&lev v 
State 101 So 273, 88 Fla 135 

Ga—Daniel v State, 1 S E 2d 6, 187 
Ga 411 

Kv—Johnson v Commonwealth, 147 
SW2d 1048, 285 Ky 374—Hall v 
Commonwealth, 270 S W 35, 207 
Ky 794—Banka v Commonwealth, 
245 SW 296. 196 Ky 639 

Ea—State v Domingue, 118 So 46, 
166 La 859 

Miss—Woodward v Stale. 177 So 
5 31 180 Miss 5'1, suggestion of 

eiror overruled 178 So 469, 180 

Miss 571 

M(i —State V Hamilton, 85 S W 2d 
35. 337 Mo 460 

Okl —Murphv v State. 112 P 2d 438, 
72 Okl CT 1 

Or—Slate v Kelley, 247 P 146, 150, 
118 Or 397, ciuoting Corpus Juris, 
error dismissed and certioiari de¬ 
nied Kelley V State of Oregon, 47 
S Ct 504. 273 IJ S 589, 71 L Ed 
790, and error dismissed Willos v 
State of Oregon, 47 S Ct 668, 274 
U S 722, 71 LEd 1326 

Tex—Santos v State, 93 S W 2d 443, 
130 Te\ Ct 167 

Va—Bausell v Commonwealth, 181 
SE 4 53, 165 Va 669—Scott v 
C^ommonwealth, 129 S E 360, 143 
Va 510—Sims v Commonwealth, 

115 SE .382. 134 Va 736—Wallen 
V Commonwealth, 114 SE 786, 134 
Va 773 

30 C J p 46 note 81. 
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70 Iowa—State v Harbour, 187 N 

W 4.54, 193 Iowa 657. 

30 C J p 46 note 82 

71. Ky —Morrison v Common- 

wcdlLh, 74 SW 277, 24 Kv L 2493 

Homicide in the prevention of of¬ 
fenses see supra ^ 101 

72 Tex—Godwin v State. 43 S W 
336, 38 Tex Cr 466 

73. Cal—I»cople v Hoe, 209 P 660, 
189 C.il 548 

74. Ala—(Ttiwford v State, 21 So 
214. 112 Ala 1 

30 C J p 47 note 86 

76. Ala—Sh.uk v Slate, 184 So 

688, 2^6 Ala 667—Lawdor v Stale. 
115 .So 420 22 Ma App 329—Orr 

V State. 102 So 58, 20 Ala App 

188, ceTtiorari denied Ex parte On, 
102 So 61, 212 Ala 187 

30 C J p 47 note 87 

76. Ala—Shack v Slate, 184 So 

688, 236 Ala 667 

30 C J p 47 note 88 

77. Ala—Lakey v State, 101 So 

5.37, 20 Ala App 78 certiorari de¬ 
nied Ex parte Lakey, 101 So 541, 
211 Ala 615 

30 C J p 47 note 89 

78. Ala—M( Brvde v. State, 47 So. 
302. 156 Ala 44 

79 Fla—l^andium v. State, 84 So. 
535, 79 Fla 189 

30 C J p 47 note 91 

80. Tex—Mason v State, 228 S W. 
962, 88 TexCr 642 

30 C J p 47 note 92 

81. Wyo—State v Bristol, 84 P 2d 
767, 63 Wyo 304. 
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The question of what conduct constitutes provo¬ 
cation, so as to deprive accused of the right of self- 
defense is one about which there is some uncer¬ 
tainty, if not confusion.^2 generally agreed 

that not every act by the slayer which produced a 
difficulty, in the course of which a necessity to kill 
another arose, will preclude the slayer from avail¬ 
ing himself of the right of self-defense Whether 
or not the act has such effect depends on its char¬ 
acter and quality®^ viewed in the light of the prior 
relations between the parties, if any,^*** and, as con¬ 
sidered infra § 120, in some jurisdictions also on the 
intent with which the difficulty was brought on 

§ 119. - Acts or Words 

a. In general 

b Particular acts or words 
a. In General 

As a general rule, any conduct of accused which Is 
reasonably calculated to lead to an affray or deadly con¬ 
flict and which provokes the difficulty is such aggression 
as deprives him of the right of self-defense 

As a general rule any wrongful or unlawful act®® 
or insulting or opprobrious language®*^ of accused, 
which is reasonably calculated to lead to an affray 
or deadly conflict, and which jirovokcs the difficult>, 
IS such aggression or jirovocation as deprives him 
of the right of self-defense Accused must be mind¬ 


ful of his words, acts, or conduct which might be 
likely to produce a deadly combat ®® If by his acts, 
words, or conduct he showed a willingness to enter 
the conflict, or if by his words or acts he invited 
It, he must be held to have produced the nccessit)i 
for slaying his adversary, and cannot invoke the 
doctrine of self-defense The provoking acts ol 
accused need not have been such as would have 
created a right of self-defense on the part of de 
ceased 

Some courts hold that any act intentionally dont 
or word intentionally spoken which, under the cir- 
cumstances, and in the light of accused's knowledge 
thereof, has a tendency to provoke a difficulty is 
wrongful within the meaning of the rule, even 
though ordinarily such act or word would not be 
wrongful or offensive Other courts hold that a 
person may bring on a difficulty, which results in 
a homicide, without forfeiting the right of self-de¬ 
fense, even if the act by which it was brought on 
was wrongful that in order to estop accused to 
plead self-defense, the difficulty must have been 
brought about by him unlawfullythat there 
must have been acts, words, or conduct on his part 
reasonably calculated to provoke the difficulty,®^ 
and uttered or performed willingly and knowing¬ 
ly,®® although there is some authority to the effect 
that, where the conduct was intended to provoke 


82. Tex—Younff v State, 110 SW 
445, 5 ] ToxCr 416, 120 Am S R 
792 

83. Ga - IJcnmtt v State, 91 SK 
880, 19 Ga App 44 2 

Ky—Hall v (’’ommonwealth, 270 S 
W 35, 207 Kv 7‘H 

Wyo—State v Bristol, 84 I’2d 757, 
53 ^V^o 301—Stale v Flory, 27b 
1’ 458, 4(1 Wyo 184 
30 G J I) 4 7 iK.te 96 

84. W\o—Stale v Bristol 84 2d 
757 5 1 VV\o 304 

30 CJ p 47 notes 93, 97 
“The fflst of the rule which de¬ 
prives one of the riKht of defend¬ 
ing himself If he was tin aggressor 
IS th(‘ tiling that he did, the overt 
ac( Ol hostilf demonstration, which 
provoked tht other jiaily rathei than 
the riK're fa< I that he was present 
at th(‘ pkue Ol even had sought out 
the dt ( eased "—Toncray v. Com¬ 
monwealth, lb5 S W 2d 8, 10, 291 Ky 
471 

85. Ala—Bishop v Slate, 145 So 
497, 25 Ala App 267, eertioiari de¬ 
nied 145 So 499, 22(. Ala 147 

Tex—Hunter v State, 3J8 S W 2d 
1176, 137 TexCr 289 

86. Ala—McBride v State, 109 So 
566, 21 Ala \pp 508 

Ky —Hall v Commonwealth, 270 S 


W 35, 38, 207 Ky 794, quoting 

Corpus Juris. 

Okl—Wilkie V State, 242 P 1057, 
33 Okl Cr 225 
30 C J p 47 note 99 

87. Okl —Wilkie v State, supra 
SC — State V Woodham, 160 SE 

885, 162 SC 492 
30 Cl p '47 note 1 

Abusive or insulting language alone 
as provocation pee Ultra subdivi¬ 
sion b of this section 

88. Ala—Shack v State, 184 So 

688, 236 Ala 667—Williams v 

Stalf, 163 So 668, 2b Ala App 529, 
c(‘riiorari denied 16.> So 670, 231 
Ala 91 

10 C J p 47 note 2 

89. Ala - Shack v State, 184 So 688, 
236 Ala b67--McBride v State, 
109 So 566, 21 Ala \pp 508 

30 C J p 4S note 3 

90. Ky—Commonwealth v Ash¬ 
craft, 5 SW2d 1067, 224 Ky 203 

91. Ala —Walker v State, 135 So 
438, 22.3 Ala 294 

30 J p 4 8 note 4 

Howt vei it has also been said, 
that to put one accused of murder 
at fault in bringing on the ditficulty, 
his words or acts, viewed in the 
light of the surrounding circum¬ 
stances must be offensive —Walker 
V State, 126 So 848, 220 Ala 644 
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99. Tex —Roberson v State, 203 S 
W .149, 81 TexCr 238—Franklin 
V State, 30 SW 231, 34 TexCr 
286 

93. Tex—Young v State. 110 SW 
4 IT) 53 TexCr 416, 126 Am S R. 
792 

30 CJ p 48 note 6 

94. Ga—Bennett v State, 91 SE 
889, 19 Ga App 442 

Okl —Wilkie V Slate, 242 P 1057, 
33 Okl 22.5 

Tex—Ciowley v State, 35 S W 2d 
4 37 117 TcvCr 37J—Cotlom v 

Slate, 240 SW 91S, 91 Tex('r ,"1.34 
Wvo—Slate v Bristol, 84 P 2d 757, 
53 Wvo 304—State v Flory, 276 P. 
478, 40 Wyo 184 
30 C T p 48 note 7 

“Trivial words or slight provoca¬ 
tion, not rc'.asonahlv calculated and 
probably not designed to bring about 
an immediate fatal encounter, have 
never been deemed sufllcient to de¬ 
prive a defendant of his right of 
self-defense “—McCarty v Common¬ 
wealth, 51 SW2d 249, 250, 244 Ky 
413 

30 CJ p 48 note 7 

98. Okl—Wilkie v State, 242 P. 

1057, 33 OklCr 225 
Tex—Crowley v State, 36 S W 2d 
437, 117 TexCr 372. 
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and did provoke a difficulty, the question of whether 
it was reasonably calculated for such purpose is not 
a practical one.®® 

The act of provocation must have been committed 
at the time the homicide occurred,®'^ .md must have 
related to®** or provoked®® the assault in the resist¬ 
ance of which the assailant was killed A person is 
not deprived of the right of self-defense solely be¬ 
cause he may have been guilty in the past of some 
wrongful act,^ or by reason of the fact that he may 
have had prior difficulties with deceased/ or by the 
fact that he may have been under a bond to keep 
the peace ^ 

Accused is not dejirived of the right to defend 
himself, <is distinguished from the right to defend 
another person, by the fact that such other person 
may have precipitated the difficulty ^ 

b. Particular Acts or Words 

The general principles as to what conduct constitutes 
aggression or provocation on the part of accused so as to 
deprive him of the right of self-defense have been ap¬ 
plied to particular acts or words 

Tn the aiiplication of the principles considered su¬ 
pra subdivision a of this section, various particular 
matters have been held to constitute,® or not to con¬ 
stitute,® such f.iult, provocation, or aggression as to 
preclude accused from setting up self-defense 

AhiLswc or tnsnUinq latiguiigc Some courts hold 


that mere words, however abusive or opprobrious, 
do not amount to such provocation as will preclude 
the person speaking them from killing in self-de¬ 
fense,'^ unless, in accordance with the rule con¬ 
sidered infra § 120, he used that means of bringing 
on the difficulty for the purpose of affording him 
an opportunity to kill deceased or to do him great 
bodily harm * Other courts, however, recognize 
the rule that the provocation may rest in the mere 
use of insulting or opprobrious words,® and it will 
be observed throughout this section that the rules 
as to what docs or docs not constitute a provocation 
of the difficulty are generally so stated as to in¬ 
clude words as well as acts Insulting or offensive 
words springing naturally from accused in a sudden 
quarrel,^® or employed by accused after the diffi¬ 
culty has begun,or prior threats by accused, 
will not in themselves deprive him of the right of 
self-defense 

Looks or gestures Tn at least one jurisdiction, it 
has been said, in discussions of provocation as de¬ 
priving accused of his right of self-defense, that no 
looks or gestures, however insulting, can amount in 
law to a provocation sufficient to justify an as¬ 
sault Glaring at deceased, with whom accused 
had had a previous altercation, has been held not 
to constitute such provocation as to de])rive the lat¬ 
ter of the right of self-defense 

Making or causing assault or attack A person 


90 Fla—Marlow V State, 38 So 
653. 4 9 Fla 7 
30 FJ p 48 note 8 

97. Towa—Siatf v Borwick, 187 N 
W 4b0 193 Town 6 39 

30 CJ p 48 note 9 

98. Tow 1—State v Borwick, supra 
30 F I p 18 notf’ 10 

99. Tex—Fottorn v Stale, 240 SW 

918 91 Tex Fr 5 34 

1 . (*a - Brown v Stale, 70 S IC 329, 
135 Cla 056 

Iowa—Slatt V Berwick, 187 NW 
460, 193 Iowa 639 

2. SF—Stall' V Clibbs, 102 SE 333, 
113 SF 256 

3. SC—State \ Gibbs, supra 

4. K> — Bo«ari v (Commonwealth, 
191 S VV 676. 174 Kv 80 

Tenn— trooper v State, 138 SW 826, 
123 Tenn 37 

Honiu'ido in defense of another as 
excusable or Justiflable see supra 
§ 108 

Ag'grresBion by deceased affalnst ae¬ 
ons ed 

Accused was entitled to defend 
himself, although his brother had 
first attacked deceased, if deceased 
had shot at accused immediately on 
accused’s arrival at scene and before 
accused had participated in combat 


— T’clfrv V Fornmonwealth, 74 SW 
2d 913, 255 Kv 412 

5. Ala—Winder v State, 78 So 416, 
lb Ala \pp 422 

30 CJ p 48 note 16 

6. NF—State v Johnson, 81 SE 
941, 166 N C 392 

30 F I p 48 not* 17 
7 Iowa—Slate v Davis, 228 NW 
37, 209 Iowa 524 

Mo—State v Hall 262 SW 1043 
30 FJ p 48 noli IS 

In Delaware it has been stated m 
discussions of provocation as de¬ 
priving accused of the right ot self- 
defense that “no words, however of- 
tcnsive the^ may be, can amount m 
law to a provocation sufficient to jus¬ 
tify an assault “—State* v Stevenson, 
ISS A 750, 751, 8 W W Harr 105 
State V l..fe, J71 A 195, 199, 6 W 
WHarr 11 

8 . Iowa—State v Davis, 228 NW 
37. 209 Iowa 524 

Mo—State v Ball, 262 SW 1013 

9. Ky—McFartv v Commonwealth, 
51 S W 2d 249. 244 Ky 413 

SC—State V Council, 123 SE 788, 
129 SC 116 

Va—Scott V Commonwealth, 129 S. 

E 360, 143 Va 510. 

30 CJ p 49 note 20 
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Retort to deceased 

In a lui isdic tion w^here accused 
must have* been entireJv free liorn 
fault in bilnging on the difhcultv, 
accused cannot iib’ad self-defense 
where he use cl abusive* insulting, or 
profane languni,e in rc'ply to similar 

language addressed by deceased to 

him--Tjakc>y v State lOJ So 537, 
20 AJaApp 78 certiorari denied Ex 
parte Eakcy, 101 So 5-41, 211 Ala 
615 

10 Kv—Shrout V Commonwealth, 
186 SW 885, 170 Ky 796 
30 C.I p 19 note 22 

11. Tex— Tic vino v State, 204 S W. 
996, 83 TexCr 562 

12 . Tex—Dagione v State, 209 S 

W 411, 81 TcxCr 609 

30 CJ p 19 note 24 

13. Del —State v Stevenson, 188 A 
750, 8 WW Harr 105—State v Lee, 
171 A 195, 6 W WHarr 11 

Looks or gestures 

As not excusing or justifying hom¬ 
icide see supra S 98 
As affecting accused's belief in 
gravitv and imminence of danger 
see infra § 126 

14. Wyo—State v Bristol. 84 P.2d 
767, 53 Wyo. 304. 



40 C.J.S. 


HOMICIDE 


§ 119 


is the aggressor where he commences an assault^^ 
or commits a battery^® on another person. He may 
also he guilty of such provocation as to deprive him 
of the benefit of self-defense if he caused, pro¬ 
voked, or invited deceased to assault or strike him, 
or to threaten to do so,^*^ as where he made a 
threatening gesture toward deceased and this is 
true, even though accused did not strike the first 
blow^^ or fire the first shot Conversely, accused 
does not forfeit his right of self-defense merely 
because he strikes the first blow or fires the first 
shot where deceased provokes the difficulty Un¬ 
der some statutes a distinction is drawn between 
beginning a difficulty and provoking it 

Commission of crime Accused is not deprived of 
his right to claim self-defense merely by reason of 
his having been engaged in the commission of art 
offense at the time of the killing but a person 
who, while in the actual perpetration of a felony, 
by violence, kills another person attempting to pre¬ 
vent the felony, cannot plead self-defense .Self¬ 


defense does not excuse a homicide committed by 
accused while engaged in committing robbery,^5 
burglary,26 or kidnapping.27 However, it is not 
true that a person who is being pursued as a thief 
IS not justified under any circumstances in protect¬ 
ing himself from any attack his pursuers may make 
on him 28 

Trespass or resistance thereof. A mere trespass 
on the property of another is not such an act of 
aggression or provocation as will preclude the tres¬ 
passer from killing in self-defense ,2^ but the rule 
IS otherwise where the trespass was made with the 
intent and purpose of bringing on a difficulty,30 or 
with knowledge that it would provoke a violent con¬ 
flict with the owmcr,3i or where it was such as 
would reasonably be calculated to precipitate a con- 
flict,32 or where it was made in a violent, menacing, 
or aggressive manner, and the force used by the 
owner was no more than was necessary to eject the 
trespasser,33 ])articularly, in any of these situations, 
where the trespasser came armed with a deadly 


15. Iowa—State v Matbeson, 261 N 
VV 787, 220 Iowa 132 

Kv—hooper v (Commonwealth, 27 S 
W 2d 10.3 234 Kv .36 
30 ("J p 40 note 25 

16. NC—St.Tle V •Crisp, 87 SE 511 
170 NC 785 

Battery on wife of deceased 

Thn pica of St 1 f-def< n'.f' m not 
aVtailcible to accused where "his own 
lestimonv shows that ho indicted a 
volt battery on the wife of the 
deceased with a paling on .account ot 
the mere words which she spoke 
lie could not plead self-defense 
ag iinsl her, nor against her husband, 
who had the right to protooL her"— 
State V Shuler, 107 SE 117, 119, 
lie SC 152 

17. Ala — Riissc 11 V Slate, 97 So 

845 19 AlaApp 425 

Ga—Daniel v State 1 S E 2d 6, 187 
Ga 411 

La—State v Domingue, 118 So '46, 
1G6 La 859 

Vci—Adams v <^ommonwealth, 178 S 
E 23. 161 Va 105J 
'30 C J p 4 9 note 28 

“\ challenge to a. mortal combat 
. or a personal atlront of 

Buch serious character as to be rea¬ 
sonably calculated to provoke and to 
precipitate a dangerous assault from 
another, arc* generally deemed bufll- 
cienl to authorize [denial 

of the] right of self-defense "—Mc¬ 
Carty V Commonwealth, 51 S W 2d 
249, 250. 244 Ky 413 

18. Ga—Daniel v State, 1 S E 2d 6, 
187 (>a 411 

Ky—Lewis v Commonwealth, 36 S 
W 2d 639, 237 Ky 786 
“One cannot make a threatening 


demonstration and then shelter from 
the storm he has purposely raised 
under the shield ol self-dclense "— 
Mcf’aitv V (\rmmonwealth, 51 S W 
2d 249, 250, 244 Ky 413 

19. Mo—Slate v Hart, 237 S\V 
471, 292 Mo 74 

30 CJ p 19 note 27 

20. Ark—Spear v Sl,ite, 14 S W 2d 
(.63,184 \rk 104 7—Drents v Sl.ile, 
24 7 SW 1061, 157 Ark 51 

Ga—Daniel v State 1 S E 2d 6. 187! 
Ga 411 

Ky —Jones v Commonwealth, GO S 
W 2d 991. 219 Kv 502—Smith v 
Commonwealth, 287 S W 8, 215 

Ky 815 

21. Kv—Shell V Commonwealth, 
240 SW 747, 194 Ky 767 

22. Tex—Carlilf* v State, 232 S W' 
822, 90 Tex Gr 1 

30 '(" J p 49 note 30 

23. Ill —I’eople \ Doody, 175 N E 
436, 143 Til 194 

Okl—Lout v State, 244 P 818, 3 4 
Okl ("r 73 

Conspiracy 

Although a conspiracy may have 
existed, accused is not deprived of 
the right ot self-defense, unless he 
was present for the purpose of car¬ 
rying out the conspiracy—Smith v 
Commonwealth, 268 S W 328, 206 Ky 
72'8 

24. Ark —Spear v. State, 44 S W 2d 
663, 669. 184 Ark 1047, citing Cor- 
pnji Juris. 

La—State v Werner, 80 So 596, 
144 La 380, 6 ALR 1601 
Mo—State v Kenyon, 126 S W 2d 
245, 249, 343 Mo 1168, citing Cor¬ 
pus Juris. 


Tex—McKee v State, 42 S W 2d 77, 
118 TexCr 479 

Homicide while in commission of 
felony as murder see supra 9 21 

25. Ga—Daniel v State, 1 S E 2d 
6. 187 Ga 411 

III—I’eople V Sullivan, 177 NE 733, 
145 Ill 87 

Kv—Williams v Commonwealth, 81 
SWid 891. 893 258 Ky 930, citing 

Corpus Jung. 

Mo -Stjite V King, 119 S W 2d 322. 
327 3 12 Mo 1067, citing Corpus 

Juris. 

Tex—Mf Kee v State, 42 S W 2d 77, 
79 118 TexCr 479, citing Corpus 

Juris. 

30 (’ J p 19 note 32 

26. Iowa —State v Hurzette, 222 N. 
W 394, 208 Iowa 818 

27. Mo—State v Kenyon, 126 SW 
2d 245 343 Mo 1168 

28 Tex—Luera v State, 12 Tex A 
257 

29. Arlz—Strickland v State, 294 P. 
617, 37 An/. 368 

Okl —Lout V State, 244 P. 818, 34 
Okl Cr 73 

30 C"J p 19 note 34 

30. US—U S V Hart, CC Fla., 162 
F 192 

Intent generally see Infra S 120 

31. Iowa —State v Archer, 29 N W. 
.333, 69 Iowa 420 
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974, 78 SC. 83 

33. Ky—Scott V. Commonwealth, 29 
SW 977. 16 KyL 702. 
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wcapon^^ which he intended to use if neccssary.36 
Refusal of accused to leave the habitation of de¬ 
ceased, so that he became a trespasser who could 
be ejected by whatever force that might be neces¬ 
sary,*^® even to the taking of his life,^'^ deprives ac¬ 
cused, as trespasser, of the right to kill in defend¬ 
ing himself against the force which was used to 
eject him Resisting a trespasser is not an act of 
aggression, so as to deprive one of the right of 
self-defense,unless the resistance used is exces¬ 
sive and not wai ranted by the force used by the 
trespasser 

Carrying arm^. The act of accused in arming 
himself may be a signif ^ant factor, when taken in 
connection with other facts, in leading to the de¬ 
termination that he provoked the difficulty which 
resulted in the killing'*^ Thus, it has been held that 
the mere fact that accused arms himself after de¬ 
ceased arrives at the scene of the homicide may 
have a tendency to provoke a deadly combat 
However, the mere fact that accused had a danger¬ 
ous wtajion and used it does not take away the 
right of self-defense if without that fact the right 
wMiuld have existed,^- and the fact that a person 
IS carrying a weapon unlawfully does not deprive 
him of the right to use it in his necessary self-de¬ 
fense^^ A person who arms himself, not for pur- 
])()scs of aggression, but in anticipation of a pos¬ 
sible attack and for the sole purpose of necessary 
self-defense, may exeicise the right of self-defense 
w^here he does nothing else or nothing wrongful to 
provoke or bring on a difficulty 


Criminal mtercourse with ivife or daughter of 
another According to some authorities, sexual in¬ 
tercourse with the wife of another is a wrong so 
obviously calculated to bring on a difficulty with the 
husband, that if the paramour, when caught in the 
act or just after it was over, killed the husband in 
order to save himself from death or great bodily 
harm, he could not invoke the doctrine of self-de¬ 
fense as a justification or excuse,except where the 
husband attempted to kill him in vengeance for past 
wrongs, as where, knowing of his wife’s infidelity, 
he deliberately lays a trap for her paramour in or¬ 
der to kill him if caught in the act However, it 
is held in some jurisdictions that illicit intercourse 
with the wife of another is not alone such a provo¬ 
cation or bringing on of a difficulty as to deprive 
the paramour of the right of self-defense The 
right of self-defense is not forfeited by the fact 
that some time prior to the homicide accused had 
intercourse with the wife of deceased'^® Engaging 
in illicit sexual intercourse with the daughter of 
deceased was a wrongful act reasonably calculated 
to provoke an attack by deceased and therefore de- 
jirives accused of the light of self-defense, where 
he was found in such intercourse at the time of the 
homicide,but not where it occuried some time 
prior thereto 

It has been held that the doctrine as to aggression 
with respect generally to the doctrine of self-de¬ 
fense should be relaxed where a husband kills his 
wife or her paramour in self-defense in a struggle 
ensuing fiom his attack on her and her paramour 


34. Ala—MfRildP v Rtatr 100 So 
566, 21 Ala App 508 

Iowa—State v Rhone, 275 NW 100, 
J2S Iowa 1221 

35. OkJ—Tamt v State 211 P 818, 
.54 Okl rt 73 

38. Mf-s—Cotton v State, 100 So 
383, 1 55 Mms 7M2 
Failure to leave immediately 

When accused beiitg unemploved, 
and his f.imilv were pcTmittcil to 
live at father-in-law's home with un- 
derstandliiK th.it wife should help 
her mother with work, accused did 
not liec ome a "trespasser” immc’di- 
alc'lv on being ordeied to Itavt- by 
mother-in-law or other inmate of the 
household, so as to warrant the re¬ 
sulting summar\ and foreible eject¬ 
ment of accused b\ brolhers-ln-Iaw, 
in the course of which a brother-in- 
law wap killed —State v Alisher, 16 
S K 2d 656. 220 N C 126 

37. SC—State \ Bradley, 120 SE 
2'40, 126 SC 528 

38. Ala—Gibson v Slate, 9 So 171, 
91 Ala 61 

30 C J p 49 note 39 


39. Okl —Smith v State, 174 P 
1 3 07, It OklCr 250 

30 C J p 50 note 40 

40. Cal—T’eople v (Jiaham, 217 P 
823, 62 Cal \pp 758 

Miss—Liewis V State, 195 So 325, 
ISS Miss 410—Woods v State, 181 
So 111, 183 Miss 135, overruling 
suggestion of erioi 18.3 So 508, 18 j 
Miss 135 

Okl Rout V State, 214 V 818. 34 
Okl Cr 73. 

41. Ala—Terry v State, 74 So 756, 
1.5 Ala \r>P '665 

42. Ala—Russell v State, 122 So 
683, 68,5, 219 Ala 567, citing Corpus 
Juris. 

Tex—Hunter v State, 128 S W 2d 
3176, 137 TexCr 289—Bennett v 
State, 252 S W 790, 95 Tex Cr 70— 
Cottom V State. 240 SW 918, 91 
Tex Cl 53 t 

30 C J p 50 note 43 

43. Ill—People v Doody, 175 NE 
436, 343 Ill 194 

30 C J p 50 note 44 

44. Ala— Bishop v State, 146 So. 
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497, 25 Ala App 267 certiorari de¬ 
nied 145 So 499, 226 Ala 147 

Wvo—State v Biistol, 84 P 2d 757, 
765 5 3 Wyo 30 i, citing Corpus 

Juris 

30 C J p 50 note 15 

45. A 1.1 —Dabney v State, 21 So 
211, 113 Al.a .3S, 59 Am S R 92 

30 C J p 60 note 47 

Defense* of wife or daughter as ex¬ 
cuse or justification for homicide 
see supia 108 

46. Ga -Wilkerson v State, 17 SE 

990, 91 Ga 729 14 Am S R 63 

47. Ariz—Woodson v State, 247 P 
110.3, 30 Ariz 448 

Tex—Sensobaugh v State, 244 SW 
379. 92 Tex Cr 417 

30 CJ p 50 note 49 

48. Tex—Sheely v State, 201 SW 

1012, 81 TexCr 127—Pannell v 

State, 113 SW 536, 64 TexCr 498 

49. SC—State v Emerson, 68 S E 
974, 78 SC 83 

60. Ga —Brown v. State, 70 SB. 
329, 135 Ga 656. 
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in, or immediately after, the act of adultery but 
where the husband, armed with a deadly weapon, 
breaks into the house or apartment of the paramour, 
while the latter was asleep, under circumstances 
sufficient to cause on the part of the paramour a 
reasonable apprehension of death or great bodily 
barm, thi‘ husband is the aggressor and precluded 
from setting up self-defense 

Lxcrcisc of legal right The exercise of a legal 
right in a lawful manner does not ordinarily con- 
‘‘titute such an act of provocation as will deprive 
the person exercising it of his right of self-de¬ 
fense,^*^ although, having reason io believe that it 
might result ui a struggle or conflict, he armed or 
otherwise iirepaied himself accoi dingly or, al¬ 
though by exeicising such light, he put himself in 
the v\ay of being attacked or even though he 
(lid strike the first blow, if this was necessary to se¬ 
cure his i)(’rsonal safety A peison who has been 
threatened with loss of life or serious bodily injury 
ma> ncMrlhdess go where he has a right to be 
he IS not obliged to rtmain at boint in order to .ivoid 
a meeting with, or assault bv, his advcisary but 
may arm himself and ])ursue his legitimate business 
()i \ocatH)n without thereby losing his light of stlf- 
(Ufeiist ITow'ever, he has not the light to be in 
wail for and sliy liis aehorsar^^’'*'’ or, as considered 
ml 1.1 § 120, to seek or hunt him with the intention 
of killing or seriously injuring him \ ])(rson may 
not <irni himself and icntw a coiillict iii a ])ul)lu 
stieit, and then atteinjit to assert in his defense that 
dec(«ise(l v\ as inter feiing with his light to v\alk the 
street 


§ 120. - Intent 

Although there li authority for the view that a per¬ 
son who brings on a difficulty may be deprived of his 
right of self-defense even though he has no specific intent 
to bring on the difficulty, it is generally held that ac¬ 
cused does not lose his right of self-defense unless his 
conduct was intended oi calculated to bring on the diffi¬ 
culty. 

As a general rule, accused is not deprived of the 
right of self-defense on the ground of provocation 
of the difficulty unless he intends to provoke the 
difficulty,®^ even though his acts and words may be 
of such a natiiic as to provoke a difficulty and do 
in fact h*Lvc that effect.®^ The test is said to be 
whether the acts or language of accused are intend¬ 
ed or calculated to bring on a difficulty, if they are 
not, his right of self-defense is not lost Howev¬ 
er, a mere intent and design by accused to provoke 
a difficulty docs not dcpiive him of his right of 
self-(kfensL if he makes no overt act to provoke 
It Tn a jurisdiction where accused is required to 
he entirely free from fault in provoking or bringing 
on the difficulty in order to set ui) self-defense, as 
considered supra § 117, it is held that accused may 
he at fault within the meaning of the rule, even 
though be has no specific intent to bring on the 
difficulty Of course, self-defense is not available 
to one who conduels himself so as to provoke a 
deadly comb.it, with inti'iit oi design to accomplish 
this (lid®® Wink th( belief of accused that he is 
in a place wluie he h.is a right to be docs not es¬ 
tablish the right oi stlf-dcfense, U tends to rebut his 
had faith in bringing on the conflict 

1 0 kill or uifhct nijitiy It is well settled that, 
where a ]K‘ison willfully .ind intentionally provokes 


51 Ld —Slat* V CancRiirif, LM So 
1 I r>() l.a \nn S t7 

52 N ,) - Slati- V Ai;nesi, 104 A 

JO'j, 'ij TN J l^.jw I .nlirnud 106 \ 

80 1, lOS A llo, OJ N J laiw G 5 S 

53 W\it - StHto v Jlrislol, SJ 1'Jd 
767 Tb";, 6! \\>o iOl oil Corpus 
Juris. 

in (' 1 p 60 not(' 5b 
M ikin,; oi n sistam < of arit^sl as 
at-^,nssion st e iiilra ti 117 

54 Via—llus'^oll V Stall, 12.1 So 

bS 6 S 6 Jl'l Ala 567 , Cor¬ 

pus Juris. 

\\ \ o -Statr \ llristol, M T 2d 757, 
6! \V>o lot 
to I’ J p 51 not4* 57 

55 SC* --Stair V Hiu-dctlc, 101 S 

K 661 118 SC 101 

'10 C J p 61 note 58 

5G, T\v Hohannon v Oommon- 

vv«altli. X Hush 481, 8 Am K 474 
Mo- State v McDonald, 67 Mo 13 

57 Wvo—Slate V BilstoJ, 84 1’2d 
757, 6 6 Wvo S04 

40 C J S —03 


58 SO—SI lie \ Stiickland, 145 S 
E 401 117 S 511 

Wvo - St tt< \ Dnstol, S4 l'2d 757, 
oi VVyo 301 

60 <’J p .61 note 60 

59. Fli R.irnhill \ SI iti, 18 So 

251. 50 Fla lb 

SO. Cal—People v nialmni 217 P 
82 t, 02 (\al A|)p 75S 

Renewal of conflut K‘ni Tally st't m- 
lia § 126 

61 (la—Vincent v Stale, 112 SE 
120 156 (la 278 

T< X (\'iiawav v State, 266 S VV 
106 6, 08 Tex (h 119 

20 CJ p 51 note 61 

62. eia— Vincent v Slate, supTa 

60 Cl l> 51 note 65 

63. NC—Stale v Rolnnson, 196 SE 
824, 216 N C 272 

Tex—Norwood v Statt, 120 S AV 2d 
806, 165 Tex e^i 40b 

W\o— State* V Flory, 276 P. 458, 
40 Wyo 184 

30 C J p 51 note 66 
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64, Okl—Wilkie v State, 242 P 
10 67. 66 Okl Cr 225 

65. A1 1 —Madrv v State, 78 So 866, 

201 A 1.1 513—Rotters v Slate, 22 

So 6b6, 117 Ala 0 

66 Cal—P»‘t>plt \ (Irahani, 217 P 
821. 62 Cal Vpp 758 
l,.n - State \ Doinin^ruo, 118 So 46, 
lb6 l.a S59 

Miss -Woods \ Stale, 184 So 311, 
ISo Miss 166, overiulinn susseslion 
ot nr or 18 6 So 608, 183 Miss 165 
NM- Stat<‘ v Ihuttt, 172 P 1044, 
2 1 N M b8 

‘One in no immint'nl danger from a 
miiidloiv toe nia\ not purposely (on- 
Iront him and then invoke aelt-de- 
ttnsi lot an immediate hornioide "— 
State V I’liriv, 165 SK 810, 811, 112 
W Va 54 9 

67. Ind --(''olondro v State, 125 NE 
27, 188 Ind 533 

Exeitise of legal right as provoca¬ 
tion see supia § 119. 
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or brings on a difficulty whether by words or other 
means, for the purpose of obtaining an opportunity, 
pretext, or excuse to kill another or inflict great 
bodily harm on him or to wreak malice on him, he 
cannot justify or excuse the homicide on the ground 
of self-defense, however necessary the killing to 
save himself fiom death ni great bodily harm 
Where a wrongful or unlawful act, reasonably cal¬ 
culated to lead to an affray or deadly conflict, is 
LommitUd by accused with the intent to kill if such 
a cfinflict should anse, he is more clearly guilty of 
aggression or provocation so as to deprive him of 
the right of self-defense than if his act were not 
accom])anied by such intent However, the right 
of self-defense will not be imiiaircd by the fact that 
accused has malice against deceased or that there 
IS a mere intention or preparation to kill deceased 
or inflict great bodily harm on him, unaccompanied 
by overt acts indicative of the wrongful purpose, 
and calculated to provoke the difficultyJn some 
jurisdictions, to preclude an aggressor entirely from 
the right of self-defense, he must have pro\okcd 
the difficulty with a felonious intent, that is, wuth 
an intent of killing deceased or inflicting great bod¬ 
ily harm on him In these jurisdictions if he pio- 
vokes the difficnlty with any intent other than fel¬ 
onious, as where he intends only an ordinar> b.it- 
tery, he h<is what is called an imperfect right of 


self-defense, that is, he is not entirely justified or 
excused in killing to save himself from death or 
great bodily harm, but the homicide is reduced to 
some grade less than murder, such as manslaugh- 

ler.'^2 

In seeking deceased Accused cannot claim self- 
defense wheie he seeks deceased for the purpose 
of provoking or bringing on a difficulty m which he 
may kill or inflict great bodily mjury,'^-'^ and where, 
on meeting deceased, he executes his purpose by 
provoking a difficult} with him Self-defense can¬ 
not he invoked by a tierson who arms himself and 
seeks or hunts his adversary for the pm pose of 
killing him^T) or inflicting on him great bodily 
harm,'^® or with the intent of iirovoking a difficulty 
or having an affray,'^'^ and, on meeting him, pro¬ 
vokes or brings on a difficulty,"^ and in such case 
It is immaterial whether accused or deceased pro¬ 
voked the difficulty or was the aggressor immedi¬ 
ately before the homicide The same rule has 
been apjilicd to one who, while armed in accord¬ 
ance with his custom, formed the intent to seek 
out and provoke a difficulty with deceased and to 
overcome any opposition by using his wcaiion 
The fact th.it threats .igainst the life of accused 
have been made by decc'ascd and commiinicaled to 
ac'cnsc'd does not give the latter the right to seek 
out dec(.iscd with intent to engage in a mortal com- 


68 . Ark—Pope v Slate, 287 S W 
747, 1 72 Aik 61 

lnd--M<Keo \ State. 154 NE 372, 
198 rnd 590 

K\ —1 Olsfhide V (\)mnionwealLh, 134 
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V ("oTnrnoTnv(*«ilth, 51 S W 2d 249, 
214 Kv 113 

Mo—State v Paintor, 41 S \V 2d 79, 
329 Mo 311 

Okl—Akes V State, 239 P 187, 31 
OKI Pi 386 

Ttx—Norwood v Stale, 120 S W 2d | 
806, 135 Tt^x Cr 406—Criddinf^lon v 
State, 78 S W 2d 185, 127 Tex Cr 
613 

Va—Siott V Commonwealth, 129 S 
K 360, 143 Va 510 

W\u- -Slate V Flory, 276 P 458. 40 
VVAo 181 

30 C J p 51 note 72 

69. Okl -Lout V State, 244 P 818, 
34 Okl Cr 73 

TO. W\o—State v Bristol, 84 P 2d 
757, 765 53 W>o 304, citing Cor¬ 

pus Juris 

30 CJ P 51 note 73 

71. Okl—Akes V State, 239 P 187, 
31 Okl Cr 386 

■Wyo—State v Flory, 276 I' 458, 463, 
40 Wyo 184, citing Corpus Juris. 

30 C J p 52 note 74 

72. Mo—State V Painter, 44 S W 2d 


79, 329 Mo 314—State v ll.nlan 
2 40 SW 197 

Okl— Mo s V State, 239 P 187, 31 
Okl (’’r 386 

Wvo — State v Flor>, 27b P 458 463, 
40 \V\o 184, citing Corpus Juris. 

30 C J p 52 note 75 

Imppiftcl s« 1 •-dotc'Tisc' as fiffeeling 
manslaughter see supra IJ, 46 b 
73 Ark —Johnson v Stat(\ 287 S \V 
172. 171 Aik 1188 

SC- State V Strickland, 145 SE 
401 117 S C 514 

30 C J p 52 note 76 

74. Anz - Murphy v State, 264 P 
685, 686, 33 Anz 336, citing Corpus 
Juris. 

"A person who having malic e in 
his heart, should sc*fk his enemy for 
the purpose of killing him, and 
should pro\oke him to resistance by 
any mc'ans whatever, in older to ob¬ 
tain a pn text lor killing him in sell- 
defense, would torfeit entirely suc,h 
right”—Watkins v IJ S, 41 SW 
1044, 1048, 1 Ind T 364 

75. Ark—I’ope v State, 287 SW 
747, 172 Ark 61 

Miss—Lewis V Stale, 195 So 325, 
188 Mis.s 410—^Woodward v State, 
177 So 531, 180 Miss 571, sugges¬ 
tion of erroi uveiiuled 178 So 469, 
180 Miss 571—Ross v State, 131 
So 367, 158 Miss 827. 
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76 Alo Slate V Marlin, supra 

77. leva—State v lliibour, 187 N 
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Okl Cl 63 
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32 5, 188 AIj.ss 4t0 W’oods v State, 
184 So 31 I, 183 Mms 11,5 o\etrul- 
ing suggestion of erioi 183 So 508, 
183 Miss 135—Woodward v State, 
177 So 5 31, ISO Mms 571, sugges¬ 
tion of erioi overruled 178 So 469. 
180 AII s s 571 
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79. Miss—Lc‘wm v State, 195 So 

325, 188 Alms 410 

80. Miss—Woods V State, 184 So 

311, 183 Mnss 135, overruling sug¬ 
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However, it has also been hedd that 
a pel son who arms himself and pro¬ 
vokes a dithoulty does not necessari¬ 
ly lose his right oi self-defense un¬ 
less the purpose to provoke a dif¬ 
ficulty and to oveicome opposition 
exists at the time of arming—Cole¬ 
man V State, 17G So 714, 179 Miss 
661. 
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bat.®^ However, the fact that accused sought de¬ 
ceased with the intention of provoking a difficulty 
does not forfeit his right of self-defense, unless, 
after finding deceased, he did some act or uttered 
some word calculated to provoke a difficulty This 
IS true, even though, in seeking deceased with the 
intention of provoking a difficulty, accused goes 
armed with a deadly weapon Likewise, although 
accused arms himself and seeks deceased with the 
mteiit to kill him, yet his right of self-defense is 
])erfecl where, on meeting deceased and before 
making an> effort to carry out his intention, he is 
attacked by deceased 

One may seek another against whom he has a 
grievance, and the fact that he arms himself is not 
necessaiily a provocation placing him in the 
wrong Thus accused’s light of self-defense is 
not forfeited by his having sought a meeting with 
deceased in a lawful and peaceable manner, not with 
the intention of provoknig a difficulty but for a law¬ 
ful purpose, such as to obtain a peaceable adpisl- 
ment of diffei cnees oi an explanation of language 
or conduct on the part of deceased which affects ac¬ 
cused, his wife, or daughlei nor is accused’s 
right of self-defense affected by the fact that in 
seeking a meeting in such a manner and for such 
a puriiosc, he went armed in order to protect and 
defend himself against any attack which might be 
made on him However, a Liwful or peaceable 
intention on the part of accused in appio.uhing de¬ 


ceased will not excuse an unlawful homicide re¬ 
sulting from violence after they came together. 
The mere manner in which accused invited deceased 
to a particular place will not suffice to relieve him 
of fault in bringing on the difficulty if in fact his 
purpose was to kill deceased with a grcatci degree 
of safety in such place The act of accused in 
going to the place where deceased was, on the in¬ 
vitation and call of deceased, did not eliminate his 
right of self-defense when attacked hy deceased,^® 
even though, in complying with the invitation, he 
went armed Where the parties met otherwise 
than by the design and contrivance of accused, as 
hy accident, accused is not necessarily guilty be¬ 
cause he commenced the conflict.^^ 

§ 121. Withdrawal after Aggression 

One who has provoked a difficulty may nevertheless 
regain his right of self-defense by attempting to withdraw 
fiom It in good faith and in some manner advising his ad¬ 
versary of his intention to do so. 

Where one who has jirovokcd a combat abandons 
or withdraws from it in good faith, and not merely 
for the purpose of gaining advanlagc, and by his 
conduct clcaily shows his desire to decline any fur¬ 
ther struggle, his right of self-defense is restored, 
and if thereafter he is ])iii sued hy his adversary, he 
IS justified or excused in killing him if necessary to 
save himself from death or great bodily harrn,^- al¬ 
though the whole transaction consists of but one 
combat or assault In ordci that the tight of self- 
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70 CalAjip 101 

PI.i—Cafl \ State, 138 So 48, 103 
Fla 04 2 

—Panks v Commonwealth, 215 
SW 2 00, 196 Kv 639 
I x.a —State v I’lain, 129 So 730, 171 
I.a 128 

Miss— Ross v State, 131 So 367, 158 
MiSb 827 

Mo—Stale v GadW'ood, 116 S W 2d 

4 2, 342 Mo 466—State v Williams, 
87 SW2d 175, 337 Mo 884, 100 
ALK 1503—State v Moncado, 34 

5 W 2d 59 

NC—State V Miller, 20 S E 2d 274, 
221 N C 356—State v Baldwin, 114 
S E 837, 1X4 N C 189 
Tex — Carlile v State, 255 SW 990, 
9b TexCr 37 


Utah—State v Turner, 79 P 2d 46, 
0 5 Utah 1*29 

Va—Ilarpf'r \ Commonwealth, 183 S 
E 171, 105 Va 816--Smith v Com- 
monw'ealth, 182 SE 124, 165 Va. 
776 

30 C J p 53 note 01 

Withdrawal fiom mutual combat see 
iiifta 4} 122 

A real or apparent necessity for 

killini^ must bt pn si*nt after ac- 
cu^-ed’s withdiawal in oidir to le- 
'Uoie his ri^ht of st 1 f-dt tense—Mc- 
Clusky V State, 00 So 0_5, 209 Ala. 
611 

After defending* relative 

If one enters u (onMict to defend 
a relative and attei wards abandons 
his plan to dett nil su< h relative and 
himsilf withdraws in ^ood f.uth from 
such conflii t and is thereafter pur¬ 
sued, his riKht to detend himself 
lioni the latter attack is complete, al¬ 
though the relative to whose aid he 
lirst entered the conflict had not with¬ 
drawn therefrom—Moore* v State, 
218 P 1102, 25 OklCr 118 

93. Cal —People v Button, 39 P. 
107t, 106 Cal 628, 46 Am S R 259, 
28 ERA 591. 38 P 200, 4 Cal Un- 
rep Cab 876. 
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defense may be restored to a person who has pro¬ 
voked or commenced a combat, he must attempt in 
good faith to withdraw from the combat.^*^ He 
must also in some manner make known his inten¬ 
tion to his adversary and if the circumstances 
are such that he cannot notify his adversary,^® as 
where the injuries inflicted by him are such as to 
deprive his adversary of his capacity to receive im¬ 
pressions concerning his assailant’s design and en¬ 
deavor to cease further combat,it is the assail¬ 
ant’s fault and he must bear the consequences. As 
long as a person keeps his gun in his hand pre¬ 
pared to shoot, the person opposing him is not ex¬ 
pected or required to accept any act or statement as 
indicative of an intent to discontinue the assault 
Where the withdrawal is for the purpose of gain¬ 
ing some new advantage, or is merely colorable, the 
right of self-defense is not restored.^® There has 
been said to be a wide difference between a with¬ 
drawal and a mere retreat,^ the former being an 
abandonment of the struggle by one of the persons, 
while the latter may be and often is a continuance 
of hostilities ^ In some jurisdictions it is held that 


withdrawal or retreat after aggression or fault ren¬ 
ders a homicide committed in self-defense excusable 
although not justifiable ^ 

§ 122. Voluntary Participation in Mutual 
Combat 

One who voluntarily participates m a mutual combat 
for purposes other than protection forfeits his right of 
self-defense unless, before the homicide is committed, he 
withdraws and endeavors to decline further combat, and 
makes that fact known to his adversary. 

The principle which controls in cases of provok¬ 
ing a difficulty, see supra § 112, largely controls the 
doctrine of mutual combat ^ Where a person vol¬ 
untarily participates in a contest or mutual combat 
for purposes other than protection, he cannot jus¬ 
tify or excuse the killing of his adversary in the 
course of such conflict on the ground of self-de¬ 
fense,^ regardless of what extremity or imminent 
peril he may be reduced to in the progress of the 
combat,® unless, before the homicide is committed, 
he withdraws and endeavors m good faith to de¬ 
cline further conflict,'^ and, either by word or act, 
makes that fact known to his adversary,® or unless 


94, Anz.—state v Myers, 125 P 2d 
441, 59 Anz. 200—Walker v. State, 
83 P2d 994, 52 Anz 480. 

Ky.—Banks v Commonwealth, 245 
SW. 296, 196 Ky. 639 

La,—State v. Corneille, 96 So. 813, 
153 La. 929. 

Mo—State v. Williams, 87 SW2d 
175, 337 Mo 884, 100 A.L R 1503 

Nev.—State v. Robison, 6 P 2d 433, 
S4 Nev 56. 

]src. —state V Baldwin, 114 SB. 837, 
184 N C 189 

Va.—Smith v Commonwealth. 182 S 
B. 124, 166 Va 776. 

30 C J p 63 note 93. 

95- Anz—State v. Myers, 126 P.2d 
441, 59 Anz. 200 

Ky,—Banks v Commonwealth, 245 
SW. 296, 196 Ky. 639 

La,—State v. Stroud. 5 So 2d 125, 198 
La 841—State v Plain, 129 So 730, 
171 La 128—State v. Corneille, 96 
So 813, 163 La 929 

Mo.—State v Gadwood, 116 S W 2d 
42, 57, 342 Mo. 466, citing Corpus 
jnrts-Lgtate v. Williams, 87 S.W 
2d 175, 337 Mo. 884, 100 A.L R 1603 

Okl.—Moore v. State, 218 P. 1102, 25 
01d.Qr. 118 

Tex—Carlile v. State, 255 S.W 990, 
96 TexCr. 37. 

Va —Smith V. Commonwealth, 182 
S E 124, 165 Va, 776 

Wyo—State v, Plory, 276 P. 458, 40 
Wyo. 184. 

30 CJ, p 64 note 94 

96. Mo—State v Gadwood, 116 S.W. 
2d 42, 67, 342 Mo 466, Quoting Cor¬ 
pus Juris. 

30 C J p 54 note 95. I 


97. Cal—People v. Button, 39 P 
1073, 106 Cal 628, 46 Am S R 269, 

28 LR.A 591, 38 P 200, 4 Cal. 
Unrep Cas 876 

96. Mo —State v Gadwood, 116 S W 
2d 42, 57, 342 Mo 466, quoting Cor¬ 
pus Juris. 

Utah—State v Shockley, 80 P 866, 

29 Utah 25, 110 Am S R 639 

99. Ala—Jackson v. State, 56 So. 
96, 2 AlaApp 55 

1. Mo—State v. Heath. 141 SW 26, 
237 Mo 265 

Duty to retreat see infra §§ 127-130 
Mere hacking away from an as¬ 
sailant while he continues an as¬ 
sault which one may have provoked 
is not such an abandonment as will 
restore his unqualified right to de¬ 
fend himself—^Toncray v Common¬ 
wealth, 165 SW2d 8, 291 Ky 471. 

2. Mo—State v. Heath, 141 SW 26, 
237 Mo. 255 

3. Va —Dodson v. Commonwealth, 
167 S.E. 260, 159 Va 976—Ballard 
V Commonwealth, 159 SB. 222, 166 
Va. 980—McCoy v. Commonwealth, 
99 S B 644, 126 Va 771. 

4. Okl—Wadsworth v State, 130 P. 
808, 9 OklCr 84 

5. Ala.—Crenshaw v. State, 142 So. 
669, 225 Ala. 346 

Anz.—Lepker v State, 11 P2d 351, 
40 Anz 186 

Ark—Sharp v. State, 3 S W.2d 23, 
175 Ark. 1083. 

Cal.—^People v. Bfstathiou, 118 P 2d 
22, 46 CalApp2d 441 
Del—State v Bell, 192 A. 563, 8 W 
W.Harr 328 


DC—Laney v U S, 294 F 412, 64 
App D C 66 

Ga—Benton v State, 194 SB 166, 
185 Ga 254 

Ky.—Mills V Commonwealth, 42 S.W 
2d 506, 240 Ky 859—Smith v. Com¬ 
monwealth, 287 S W 8, 215 Ky 815 
Okl.—Green v State, 23 P.2d 606, 64 
Okl Cr. 450—Gross v State, 297 P 
309, 50 OklCr 236—Whitfield v. 
State, 283 P 266, 45 OklCr 397 
Va —Carr v. Commonwealth, 114 S E. 

791, 134 Va. 666 
30 C.J. p 64 note 6 
Killing in mutual combat as: 
Manslaughter see supra § 48. 
Murder see supra § 17 
“One who enters willingly into a 
combat and fights willingly, not for 
his own protection, but to gratify his 
passion by inflicting injury upon his 
adversary, engages in a mutual 
combat, which will prevent him from 
invoking the doctrine of self-de¬ 
fense '* —^Phelps V State, 78 P.2d 1068, 
1072, 64 OklCr 240. 

6. Ala—^Edwards v State, 108 So- 
639, 21 Ala.App 875. 

Anz—Lepker v State, 11 F.2d 361, 
40 Anz 186. 

30 C.J p 54 note 6 

7. Anz —^Walker v. State, 8$ P 2d 
994, 52 Arlz 480—Lepker v, State^ 
11 P 2d 361, 40 Anz 186. 

30 C.J p 64 note 7. 

Withdrawal after aggression see su¬ 
pra § 121. 

8. Ky—H;ellard v Commonwealth, 
84 S.W, 329; 119 Ky. 446, 27 Ky.L. 
115. 

30 C.J. p 54 note 8, 
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the combat is entered into through mistake, as m 
the case of two persons taking each other for bur¬ 
glars ^ In addition to withdrawal or attempted 
withdrawal and notification of his adversary, the 
person must honestly and reasonably believe that he 
is in danger of death or great bodily harm,^® and 
some statutes go even further and require that there 
be a real and absolute necessity for taking the life 
of the adversary in order to save the life of the 
slayer Some authorities have held that the mere 
fact that accused intended^^ or that the parties 
agreed^s to engage only in a fist fight did not give 
accused the right to kill in self-defense, without first 
endeavoring to withdraw, when deceased attacked 
him with a deadly weapon However, there is also 
authority for the view that the intent and purpose 
of one person in mutually agreeing with another to 
settle a difficulty determines whether he is deprived 
of the right of self-defense. If he intends to set¬ 
tle the difficulty with dangerous or deadly weapons 
and engages in a mutual combat with such intention, 
he cannot successfully invoke the law of self-de¬ 
fense, but where he willingly enters into a mutual 
combat with another without any intent to do great 
bodily harm, and thereupon such other person re¬ 
sorts to a deadly weapon and is about to assault him 
therewith, he has a right to defend himself and to 
resort to a deadly weapon in his necessary self-de¬ 
fense*^^ At any rate when persons engage m a mu¬ 
tual combat under an agreement to have a fist fight, 
hut one intends to use a deadly weapon and pursu¬ 
ant to such intention shoots and kills the other, 


the killing cannot be justified on the ground of self- 
defense In some states the rule is stated to be 
that a person voluntarily entering into a difficulty 
is entirely deprived of his right of self-defense 
when, and only when, he does so with some un¬ 
lawful purpose, such as wreaking or gratifying mal¬ 
ice, or taking life or doing great bodily harmA^ 
Voluntary participation in a mutual combat has 
been held to give rise to an imperfect right of self- 
defense.i'^ 

What constitutes mutual combat The expres¬ 
sion “mutual combat" is practically self explana¬ 
tory It is essential to constitute a mutual com¬ 
bat that there be a mutual intent to fight,18 but 
there need not be mutual blows It is sufficient if 
there is a mutual intent to fight and one or more 
blows are struck ,21 and it is immaterial who strikes 
the first blow or fires the first shot 22 The mutual 
intent to fight may be manifested by the acts and 
conduct of the persons and the circumstances sur¬ 
rounding them at the time of the combat, as well 
as the circumstances leading up to, and culminating 
in, the combat. 2 3 

Voluntary self-defense distinguished A person 
does not under all circumstances forfeit his right 
of self-defense merely because he voluntarily and 
willingly engages in a fight or difficulty 24 While it 
is sometimes stated generally that to be entitled to 
set up self-defense as a justification or excuse, one 
must not willingly enter into a fight,2B difficulty,2^ 
or combat with deadly weapons,27 such statements 
have been said to mean that he must not fight will- 


- 9 . Ind T —Bradburn v. U. S*, 64 S.W 
560, 3 Ind T 604 

10. Mo—State v. Goode, 220 SW. 
854 

30 C J p 56 note 10 

H. Ga—Brown v. State, 24 S B 2d 
312 

30 C.J p 66 note 12. 

12. Okl—Wood V. State, 107 P. $37, 
3 Okl.Cr 663. 

13. Iowa—State v. Whitnab, 106 N. 
W. 432, 129 Iowa 211. 

30 CJ p 56 note 13. 

14. Tenn.—Gill v. State, 134 aW. 
864. 134 Tenn. 691. 

15. Tex.—Bordeaux v. State, 124 S, 
W. 640, 68 Tex.Cr. 61. 

ift. Mo.—State v. Peeley, 92 S.W. 
663, 194 Mo. 200, 112 Am.S.E. 611, 
3 Lr.R,A,N.S, 351. 

30 CiT. p 66 note 19, 

17. Tex,—Harper v. State, 162 aW. 
2d 971, 144 Tex Or. 886. 

la Okl.—^Drigrgfere v. U. S*, 96 F. 6X2. 
1 OklCr. 690. 129 Ain*aE. 823. 

19. Oeu—'Roberta v. State. 6 am2<l 


340, 189 Oa 36—Benton v State, 
194 S.B. 166, 185 Ga 264—Daniels 
V. State, 122 SB 223, 157 Ga 780 
—Williams V State, 23 S B 2d 205, 
68 GaApp. 658—Warnack v State, 
60 S.B, 288, 290, 3 GaApp. 690. 

30 C.J p 56 note 21. 

Similar to duel 

A ''mutual affray*' or "combat’* Jus- 
tifyinfiT a aualifyingr instruction on 
self-defense is a fight m which both 
persons wilhng'ly enter and is simi¬ 
lar to a duel —Taylor v Common¬ 
wealth. 136 S.W.2d 644, 281 Ky 442 

20, Ga.—Roberts v. State, 5 S R.3d 
340, 189 Oa. 36—Benton v. State, 
194 S.B. 166, 185 Ga. 264—Williams 
V. State, 23 S.13*2d $06, 68 Oa.App. 
653. 

30 C.J. p 56 note 22, 

21 . Ga—Benton v. State, 194 S-B. 
166, 186 Ga. 264—Daniels v- State, 
122 S.B, 223 , 167 Oa. 780—Williams 
V, State. 23 S.B.2d 205, 68 Ga.App. 
553. 

30 CJ p 56 note 23. 

28,^ Ga.—^WiHiams v* State* supra. 

50 CJT. p 65 note $3 Cad. 

997 


23. Ga—Williams v. State, supra— 
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24. Ky—Mills V Commonwealth, 42 
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25. Ala—Galloway v. State, 178 So. 
806, 28 Ala App 82—Key v State, 
168 So. 602, 27 Ala.App. 189—Ten¬ 
nant V State, 156 So 885, 2$ Ala. 
App. 206—Stokes v. State, 12$ So 
866, 23 Ala.App. 447—Edwards v 
State, 108 So 639, 21 Ala App 376 
—Hughey v. State, 104 So. 884, 21 
Ala.App. 32—La Farlett v State, 99 
So. 737, 19 Ala App. 696—Sharpley 

V. State, 93 So. 210, 1$ Ala App. 620 
Ky—Curtis v Commonwealth, 35 S. 

W. 2d 331, 237 Ky 215. 

30 CJ. p 65 note 26 

26^ Ala.—Patterson v. State, 41 So. 
157, 146 Ala. 39. 

Okl*—RUey v. State. 268 F. 996, 40 
OkLOr. 323. 

27- Ala.—Campbell v. State, 64 So. 

320, 186 Ala. 17. 

30 C.J p 56 note 27, 
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nip^ly to gratify his desire to fight“® or at all, unless 
the elements of self-defense arc present Where, 
however, these elements arc present, and one fights 
exclusively in his own defense, without cmidoyiug 
excessive force, he should he acquitted even though 
he fights and defends himself “willingly” or “vol¬ 
untarily ”30 sense that it is an affirmative, 

intentional act, as discussed supra § 114, self-de¬ 
fense is voluntary 3^ Tn a very genuine sense, a 
lierson defending his life and limb does so willing¬ 
ly, hut he does so right fully 3- Considered from 
another point of view, a person is pioiierly said to 
fight willingly where, although theie is an impend¬ 
ing ])eril to his life or person from an assault being 
made upon him, yet he chooses to enter into the 
fight when with safety to himself he might have 
avoided the peril without fighting ,33 ^nd he cannot 
properly he said to enter willingly into a fight when 
his jiarticipation in it is under the compulsion of a 
necessity of defending himself, not occasioned or 
brought about by any fault on his part 3^ 

§ 123. Nature and Imminence of Danger 

a Naturt 

b Imminence 


a. Nature 

In order to Justify or excuse a homicide In self- 
defense, the accused must be in danger, real or apparent, 
of loss of life or of some great bodily harm. 

Words and jihrascs, such as “great personal in¬ 
jury,” “sciious hofhly injury” or “great bodily in¬ 
jury,” used in the statutes and rules relating to 
self-defense in homicide cases, define themselves ,3^ 
they arc used in their ordinary sense in common 
acceiitancc among the people 36 A person is not 
justified or excused in taking life in all cases where 
he fears or apprehends that he will be harmed or 
in lured regardless of the extent of the harm or in¬ 
jury apprehended 37 Jn order to justify or ex¬ 
cuse the homicide, accused must be in danger, real 
or apjiarcnt, of loss of life or of some great boehly 
harm ,3^ il is not required that the danger shall be 
e)f “enorm()us”3J^ or “the most serious”'^® bodily 
harm Also the danger neeel neit be that of loss of 
life, a person has as much right to preitcct himself 
against great bodily harm or serious bodily injury'll 
or a felony uiion the peison‘*3 against the 

taking of life The expression “serious bodily in- 


28. Ala—Harbour v State, 37 So 
330. 140 Ala 103 

29. Ala—Haibour v Stale, supra 

30. Kv—Mills V CoTrinionwealth, 42 
S \V 2d OO^. 24 0 Kv '{HO 

30 C J p 56 note 34 

31. Mo—State v Foolov, 92 S M'" 
66‘i 104 Mo 300, 112 Am S R 511, 
3 L R A .N S , 351 

30 C J p 56 note 35 

32. NC—Slate v Pollard, 82 SE 
167, 168 NP 116. ERA 1915B 529 

33 Ala—Tuirurv SlaU, 65 So 719 
11 AKApp 1 

Ariz --l.epkt^r v .State, 11 P 2d 351, 
40 186 

34. Ala—Turner v State, 65 So 719, 
11 AlaApp 1 

35. Okl -Koddic v Stalf, 198 P 312, 
19 Okl Or 6 I 

30 C J p 56 note 40 

36. Okl — Uoddit- V Stale, supia 

37. Ala—Lovi ladv v State, 136 So 
871. 21 Ala App 502 

30 J p 56 note 42 
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other simply because he feais the 
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90 Mont 311 

3& Ala—Harnum v State, 190 So 
310, 28 AlaApp 590—Tortoinasl v 
State, 189 So 901, 28 Ala App 499, 
certiorari denied 189 So 905, 238 
Ala 253—Green v Slatf*, 189 So 
763, 238 Ala 143—Williams v 

State, 163 So 668, 26 Ala \pp 529, 
certiorari denied 163 So 670, 231 


Ala 93—J'elham v State, 125 So 
688, 23 Ala App 359—Wripfht v 

SlUe, 115 So 852, 22 AlaApp 376 
—Rawler v State, 115 So 4 20, 22 
AlaApp 329— line v State, 101 
So 82, 20 AlaApp 102 

Aiiz—Ratv V Stale, 297 P 872, 38 
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Cal-People v Fh'mim^ 23 P 2d 28, 
218 Cal 300 
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W WIlarr 597 

Fla—Rmhtbourn v State, 175 So 
857, 129 Fla 43—Scholl v Stale, 
115 So 4 3, 94 Fla 1138 

Idaho —State v Grover, 207 P 1080, 
35 Idaho 589 

III - -TVople \ Motuzas, 185 N E 614, 
352 Jll 340 

Ky—lltnslev v Commonwealth, 69 
S W 2d 17 253 K> 171—Giubbs \ 
Commonwc alth, 42 S W 2d 702, 240 
Kv 473 

l^a—State v Thornhill, 178 So 343, 
188 L.a 762—SlaU v Ciaccio. 112 
So 4 86, 163 L.n 563 

Miss—Smith v State, 6 So 2d 131— 
CiiiRs V Slate. 185 So 810—llart- 
fuld V State, 170 So 531. 176 Miss 
776—Ransom v Stale, 115 So 208, 
149 Miss 262 

Mo—State v Rongrard. 51 S W 2d 84, 
330 Mo 805—State v McGeheo, 274 
SW 70, 73. 308 Mo 560, citinR 
Corpus Jnrls—State v Kali, 262 S 
W 1043 

NC—State v Robinson, 195 SE 824, 
213 NC 273—State v Teirell, 193 
SE 161, 212 NC 145—State v 
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39 Okl Cr 383—Edi^e v State. 264 
P 213, 39 OklCr 277—Fixiro v 
State. 263 P 17J, 39 Okl CT 95— 
Fulton \ State 254 P 761, 36 

Okl Cr 358—Lee v State, 244 P 
455, 33 Okl Cl 370—Rest V State 
242 P 1063. 33 Okl Ci 237—Krown 
V State, 216 P 944 24 OklCr 161 
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Vt—Slate V Rounds, ICO A 249, 104 
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143 So 213, 25 AlaApp 209—Bail¬ 
ey v State, 117 So 005, 22 Ala 
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jury,” sometimes employed in statutes and decisions 
instead of “great bodily harm,” is deemed equiva¬ 
lent in meaning to the latter term “*3 Also the term 
“great personal injury” is understood as equivalent 
in import to “great bodily harm A homicide is 
not justifiable or excusable on the ground of self- 
defense by reason of a danger, or a])prehension of 
danger, of general bodily injiiiy,^^ of a mere in¬ 
dignity,or of a slight or moderate injury,'*'^ such 
as that to be apiirchcndcel from a mere trespass^^ 
or a simple or ordinary assault or battery^^ with the 
hand or fist without a weapon,"^ unless the assault 
or trespass is accompanied hy acts indicating immi¬ 
nent danger of great bodily h;iim or felony and pro¬ 
duces in the mind of accused a reason.ible belief of 
such danger This is true although the peril could 
not he escaped by retreat or the danger would have 
been thereby increased ^*2 Howevci, it is not true, 
uithout modification or qualification, that the great 
bodily li.irm which the law contemjilales never can 
he, under any circumstances, such as may he inflict¬ 
ed h^ mere blows with the hands or feet There 
may he cases m which, hy reason of the great dis¬ 
parity in age or strength between the persons oi 
ih( ferocity of the att<ick, the iiitcndccl btaling ma> 
he of such a character as to justify the assaulted 


person in killing 6^ A number of courts hold that 
the attack on accused must be of a manifestly or 
apparently felonious nature to justify or excuse him 
in taking life in self-defense,®^ and that it is not 
justifiable to kill an assailant who apparently in¬ 
tends to commit a misdemeanor only Sejme 
courts, however, hold that a person is justified in 
taking life if necessary to protect himself against 
great bodily harm, even though the attack upon him 
IS not a felony and, under a statute so providing, 
homicide in self-defense against a nonfelonious as¬ 
sault IS justifiable if the attack is unlawful and vi¬ 
olent The foregoing rules should not be taken 
to mean that the right of self-defense generally, as 
distinguished from the right in homicide cases, ex¬ 
ists only where there is real or apparent danger of 
death or serious bodily injury, they mean only 
that such real or apparent danger must exist to 
constitute a justification or excuse for the taking 
of life as distinguished fiom the use of such force 
as would otherwise constitute a simple or aggravat¬ 
ed assault 

b. Imminence 

In order to justify or excuse a homicide In self- 
defense the danger, whether real or apparent, must be 
impending and imminent 


Fla-Srholl v Slato, IK) So 4*^, t>4 
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43 Til—Lawlor v People, 74 Ill 
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Tex—Ward v State, 126 SW 1145, 
53 Tex Or 62 

Term deflued 

“Serious bodily injury,*’ under the 
law of self-defense, moans a Kravo, 
not trivial, injury, such an injury 
as gives rise to apprehension of dan¬ 
ger to life, health, or limb—McKee 
V State. 246 SW 1035, 1036, 93 Tex 
Cr 217 

44. Miss—Green v State, 28 Miss 
687 

45. Fla—Barnhill v. State, 48 So 
251, 56 Fla 16. 


46. \lfi—Filtind v State, 52 Ala 
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In order to justify or excuse the taking of hu¬ 
man life in self-defense, the danger or peril of loss 
of life or the infliction of serious bodily harm must 
he, or appear to be, im])cn(ling and imminent, the 
danger must be eithti actual, present, and urgent, or 
such as the slayer believes on reasonable grounds to 
be so urgent and pressing that it is necessary for 
him to kill in order to save himself from immedi¬ 
ate death or great bodily harm A mere fear or 
belief on the part of accused that he will suffer 
great bodily b<irm or loss of life in the future, as 
distinguished from the present, does ng+ constitute 
a justification or cxcuse,^^ nor is a past danger or 
apprehension siilficient However, accused is en¬ 
titled to act as long as, from his standpoint, the 
danger is imminent, even though the act which dem¬ 
onstrate s the imminence of danger has transpired 
The danger need not aiiptar to be urgent and press¬ 
ing as a logical sequence of reasoning m conformity 


to normal standards.®^ Under a statute justifying 
homicide in self-defense against a nonfelonious at¬ 
tack, the killing IS justified only if it occurs while 
the person killed is in the very act of making the 
attack, It is not justified if the person killed was 
only about to attack or was doing some act prcqiar- 
aloiy to the attack,®^ although the person attacked 
IS not required even under this rule to wait until 
a battery has been inflicted upon him ®® 

§ 124. Apprehension of Danger 

As a general rule a person under an honest and rea¬ 
sonable apprehension of death or great bodily harm may 
kill his adverpary in self-defense if the other elements 
of self-defense are present 

It is well settled as a general rule that a person 
under an honest and leasonable apprehension of 
death or great bodily harm may kill his adversary 
in self-defense if the other elements of self-defense 
are present 
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§ 125. - Real or Apparent Danger Gener¬ 

ally 

In order to Justify or excuse a homicide In self- 
defense there need not be a real or actual danger, If 
the appearances are such as to warrant a reasonable be¬ 
lief that there is real and imminent danger, the accused 
may be justified or excused for killing although it later 
develops that there was no real danger. 

The danp:er which justifies killiiif^ in self-defense, 
sec supra § 123, must be real or ap])arent While 
a person may kill in his defense when there is ac¬ 
tual danjifcr makings the killingf necessary to pre¬ 
vent death or great bodily harm,®^ yet when all 
the elements necessary and sufiicicnt tf) constitute 
an excuse or justification on the ground of appar¬ 
ent danger arc present it is immaterial whether the 
danger is actual or not ^0 The slayer need not be 
in actual danger of death or great bodily harm, 
he IS entitled to act on a])])earanccs, and it is suf¬ 
ficient if he believes in good faith and on reason¬ 


able grounds that he is in such peril, although it 
afterward appears that he is mistaken as to the 
existence or imminence of the dangcr.^^ 

§ 126. - Belief of Accused 

a. In general 
b Grounds for belief 

a. In General 

Even though there is apparent danger, the accused is 
not Justified or excused in killing his adversary unless 
he entertains an honest and bona fide belief that the 
danger is real, and acts under the influence of that be¬ 
lief The existence and reasonableness of such belief is 
to be determined in the light of the circumstances as they 
appeared to the accused at the time of the homicide. 

To justify or excuse a homicide on the ground of 
apparent peril it is necessary that the sLiycr shall 
actually have an honest or bona fide belief that 
he is in imminent peril of death or great bodily 
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harm or the commission of a felony upon his per¬ 
son, and that in order to save himself from such 
peril It IS necessary to kill, *^2 qj-, as some authori¬ 
ties hold, to use the force which he does use, how¬ 
ever danj 2 ;crous or deadly that force may be The 
rule is a])plicable even though the circumstances 
and surroundings may be apparently dangerous’^'^ 
or although there arc reason.ihle grounds to ajiiire- 
hciul death oi great bodily haim'^*'* The fact that 
a statute making homicide luslifiablc when there is 
reasonable ground for aiiprehension of danger does 
not refer by sjiecific woids to any belief or appre¬ 
hension of danger which may exist in the mind of 
accused docs not obviate the requirement, since it is 
held that there is not a reasonable ground of ap¬ 
prehension within the meaning of such a statute, 
unless it IS such as actually produces in the mind 
of accused an honest belief of the existence of the 
danger which would justify his act of defense 
Where accused knows that the appearances of dan¬ 
ger aic deccjituc and that he is actually in no dan¬ 


ger, he should not be acquitted on the ground that 
a man of ordinary reason and prudence in the same 
situation w'ould be deceived by the false appearance 
of danger While accused may act on appear¬ 
ances, see supra § 125, he must entertain a bona 
fide belief that he is in actual, and not apparent, 
peril or d.inger and that there is a real necessity to 
kill, in other words, the ajipearances of danger 
must be buna fide believed by him to indicate ac¬ 
tual peril and a real necessity for taking life A 
supposition'^-^ or a probable belief^^ is not the equiv¬ 
alent of the actual and bona fide belief required, 
and a belief that there is a rc.isonably apparent ne¬ 
cessity to kill IS insufficient While the necessity 
of a belief implies to some extent the exercise of 
thought,^- yet, since the circumstances under which 
an assailed person is called on to defend are often 
quite unfavorable to mature deliberation, to deny 
the right to act tiromptly and decisively and without 
deliberate thought in such instances would be to de¬ 
ny the right of self-defense However, accused 
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him the right to make use of force 
for that purpose He need 
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must have arrived at his belief without any fault 
or negligence on his part.®^ 

The right of a person to take life in self-defense 
arises from his belief m the necessity for it, and 
his belief and the reasonableness thereof are to be 
judged in the light of the cii ciimstances as they ai)- 
peared to him,^-'* and not from the circumstances as 
they appear to others or the belief that others may 
or might entertain as to the natuie and imminence 
of the danger and the necessity to kill,®** although, 
as appears infra subdivision b (1) (b) of this sec¬ 
tion, there is a lack of baimony among the authori¬ 
ties as to the standard of reasonableness to be ap¬ 
plied (dearly it is not necessary that it a])pcar to 
the jury or that the piry shall believe that accused 
was in actual danger of suffering death oi great 
bodily harm from deceased and that there was an 
actual necessity for the killing Indeed, it is the 
duty of the juiy to consider the facts from the 
standpoint of accused and not merely from the 
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standpoint of accused as nearly as they are able to 
do so.®® 

As basis of action In order to render a homi¬ 
cide justifiable or excusable on the ground that ac¬ 
cused honestly fears or believes that he is in immi¬ 
nent danger of death or great bodily harm and that 
It is necessary for him to kill to save himself there¬ 
from, It is essential that he act solely under the in¬ 
fluence of that fear, belief, or apprehension,and 
not in a spirit of anger, revenge, or malice,9*^ or 
through mere cowaidice*^^ On the other hand, a 
showing that the killing was not done in a spiiit of 
revenge is not essential to justify a homicide com¬ 
mitted m icsisting a felonious attack actually being 
made on accused 

Whcic actual peril exists. Some authorities hold 
that the icquirement of honest belief is applicable 
only to a state of reasonably‘apparent peril,»^ and 
that where accused was in actual imminent peril of 
his life or serious bodily harm, and the other con- 
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ditions requisite to the exercise of the right of self- 
defense were present, his honest belief in such peril 
IS not material and the law will make no inquiry as 
to its existence However, il has also been held 
that a person who deliberately and maliciously kills 
another cannot successfully interpose the plea of 
self-defense where, although there is actual danger, 
he IS Ignorant thereof at the time and does not en¬ 
tertain any lielief or aiJjirehension of danger 

Defense of one's self in one'^ habitation is sub¬ 
ject to the same qualification as to good faith in be¬ 
lieving the danger iniiuincnt as in other cases 

b. Grounds for Belief 

(1) Reasonableness of grounds 

(2) Attack or demonstration 

(3) Tin eats 

(1) Reasonableness of Grounds 

(a) In general 

(b) Standards of reasonableness 


(a) In General 

To Justify or excuse a homicide on the ground of 
self-defense it is not enough that the accused honestly 
believes himself to be in danger, but there must be rea¬ 
sonable grounds for such belief 

To justify or excuse a homicide on the ground 
of self-defense it is not enough that the slayer hon¬ 
estly believes himself to be in danger,or that he 
entertains a bare fear of the commission on his per¬ 
son of those felonies to prevent which homicide may 
be lawfully committed There must be some 
grounds for the belief or fear,^*’ the circumstances 
must be such as to make the belief or apprehension 
a reasonable one ^ As frec|ucntly stated the rule is 
that, where the other elements of self-defense are 
present, it is necessary and sufificunt that accused 
have reasonable giounds or cause tf) believe or ap- 
jirehend that another is about to take his life or do 
him great bodily harm, and that it is necessary to 
kill to save himself from the inqiending danger ^ 
It IS sometimes statcfl that the belief must be, or is 
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sufficient if It IS, well founded,^ or reasonable and 
well-founded,'* or reasonable and well grounded 
but It IS expressly held that, unless otherwise limit¬ 
ed,® it IS error to require both a reasonable and a 
well grounded belief, as the former is sufficient and 
the latter signifies a higher aiiprchcnsion of danger 
than the law requires to constitute a justification 
for a homicide ^ The belief or conviction required 
IS a “reasonable,” rather than a judicious” one * 
It IS not true that in all cases a person has a right 
to kill » hen he has reasonable ground for believing 
that he is in danger at the time of losing his life or 
incurring great bodily harm, all the other elements 
of self-defense must he juesent® While it is not 
a condition to the exercise of the right (if self-de- 
fenst in a jiroper case that deceased have been, or 
known as, a dangerous inaii,!^ in determining 
from the standpoint of accused the i c asonabkness 
of his ajipreheiision of danger his knowledge of de¬ 
ceased’s jiropcnsity to attack persons without cause 
IS an important circumstance 


(b) Standards of Reasonableness 

According to most authorities the test whether the 
accused’s belief was reasonable is whether the cir- 
cunnstances would have Induced a like belief In a rea¬ 
sonable man, but other authorities hold that the test 
IS whether the circumstances were such as reasonably to 
induce in the accused, and not m a hypothetical reason¬ 
able man, a belief that he was in imminent and grave 
danger 

While, as ajipcars supra subdivision b (1) (a) of 
this section, It is generally agreed that accused’s be¬ 
lief in the nature and imminence of the danger and 
the necessity of killing must be reasonable, the au¬ 
thorities are not in agreement as to the standard 
of rt asonahleness by which his belief is to be meas¬ 
ured 

In the majority of jurisdictions, the reasonable¬ 
ness of hts belief IS not determined from the stand¬ 
point of accused, that is to say, it is not to be meas¬ 
ured by accused’s standard of reasonableness,^- or 
by that of a man of the class to w'bich accused be¬ 
longs, such as a person of accused’s age, tempera¬ 
ment, intelligence, ex])eru nee, or physical condi- 
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tion the test of reasonableness applied is that the 
circumstances surrounding accused at the time of 
the killing must be such as would induce a reason¬ 
able man,or an ordinarily prudent man,i^ or a 
reasonably cautious man,i® or a reasonably prudent 
man,!"^ or a reasonable and yinident inan,i® or an 
ordinarily reasonable and prudent man,i^ or a rea¬ 
sonably cautious and prudent man,^^^ or a reason¬ 
ably prudent or cautious man,2i or a reasonably 
well-disposed man of ordinary prudence^- so situ¬ 
ated honestly to believe that he is in imminent 
peril and that it is necessary for him to kill m or¬ 
der to save himself from death or great bodily 
harm The circumst.inces need not be such as to 
“convince” a rtasoriable man similarly situated that 
he IS in danger of losing his life or receiving great 
bodily injury,-*^ the term “induce to suppose” is 
said to cx])icss the light meaning-4 As sometimes 
stated, generally und( r statutory ])rovisions, it must 
appear that the circumstances arc such as would ex¬ 
cite the fears of a reasonable person but the 
codes and statutes do not undertake to define what 
circumstances shall or shall not be sufficient to ex¬ 
cite such fears 26 Some courts hold that the cir¬ 


cumstances must be such as to induce or justify the 
requisite fear or belief on the part of a reasonably 
or ordinarily courageous man27 or a person pos¬ 
sessed of ordinary firmness28 and reason ,29 but 
other courts, w^hile adhering to the majority rule 
that the belief of a reasonable man is the test to 
be applied, nevertheless deem it imjiroper to apply 
the standard of what a reasonably courageous man 
would have believed and done under the same cir¬ 
cumstances 29 A belief in the necessity of killing 
does not excuse accused where it arises only from 
his intoxicated condition ,2^ neither can accused ex¬ 
cuse himself on the theory that under the excite¬ 
ment of the moment he acted with undue haste 22 
In the case of actual impending iieril, the law makes 
no inquiry as to the existence of such circumstances 
as would impress a reasonable man with the honest 
hi lief that impending peril exists 22 

The view obtaining in the minority of jurisdic¬ 
tions IS that if the circumstances, viewed from the 
standpoint of accused alone, aie sufficient to induce 
in him an honest and reasonable belief that he is in 
danger of great bodily harm or loss of life, he is 
justified or excused in killing ^4 in these jurisdic- 
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tions the circumstances are not to be viewed and 
judged from the standpoint of, or according to the 
effect or belief they would produce in the mind of, 
a hypothetical reasonable man,^’'* a prudent per¬ 
son,^® a reasonably prudent man,37 a reasonably cau¬ 
tious person,3*^ a man of ordinary intelligence and 
courage,or a man of ordinary prudence, caution, 
and courage Obviously, where it is only re¬ 
quired that the circumstances be such as to induce 
in accused a reasonable belief in the imminence of 
the danger and the necessity of killing, it is cei- 
tainly sufficient if the circumstances arc such as to 
induce such a belief in a reasonably prudent pei- 
son 

Regardless of what standard of reasonableness 
IS applicable, while accused is in the first instance 
the judge of the appearances of danger,^ 2 jus pulg- 
ment may not be arbilrary^s and is not conclusive,** * 
since, as appears infra § 344, ultimately the reason¬ 
ableness of accused’s belief or apprehension is to 
be determined by the jury. 

(2) Attack or Demonstration 

(a) In general 

(b) With or without deadly weapon 


(a) In General 

While an actual assault or attack is not essential 
to Justify or excuse a homicide in self-defense, there 
must have been some overt act or hostile demonstration 
by the deceased inducing the belief in the accused that 
he was in imminent and grave danger 

In order to justify or excuse homicide in self- 
defense, It IS not necessary that deceased shall have 
made an actu.il assault or attack on accused, if the 
circumstances showed or raised a reasonable appre¬ 
hension that he was about to do so but it is gen¬ 
erally held necessary that he shall have indicated by 
some overt act or hostile demonstration at the time 
of the killing a real or apparent intention to kill 
or inflict great bodily harm on accused and there¬ 
by induced the latter to believe on reasonable 
gi omuls that he was in imminent danger and that 
It was necessary to kill to save himself,^® although 
It has also been held that, if deceased’s conduct in¬ 
duced such a belief, a “pass” or “demonstration” 
was not required to entitle accused to exercise the 
right of self-defense What constitutes such an 
o\ert act or demonstration depends on the circum¬ 
stances of each case, no general rule can be laid 
down The intent of deceased to kill or inflict 
serious bodily injury may reasonably appear from 
his acts alone or from his acts coupled with his 
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words, so as to give rise to the right of self-de¬ 
fense;^® but it has been held that words alone, at 
least when they are not threatening, do not place 
the person against whom they are spoken in physi¬ 
cal danger The mere fact that deceased had at 
hand the means of carrying out an intention to 
kill or inflict serious bodily injury is no justification 
or excuse for killing him 

(b) With or without Deadly Weapon 

The mere use or nonuse of a deadly weapon in making 
the assault on, or demonstration against, the accused 
does not conclusively determine whether the a<*:used'8 
fear of death or great bodily harm was well grounded; 
all the surrounding circumstances must be considered 

Whether an assault or attack with a dangerous 
or deadly weajinii justifies the killing of the assail¬ 
ant depends on the circumst.inccs it is not, as a 
matter of law, a justification However, where a 
presiimiition of an intent to kill or inflict serious 
bodily injury ansts from the use of a deadly weaj)- 
on, sec infra § it has been held that, vs here ac¬ 
cused was assaulttd by deceased with «i deadly weap¬ 
on, he had (he rii^ht to believe that deceased intend¬ 
ed to kill him The circumst«inccs attending an at¬ 
tack with a deadly weapon are frefjiuntly such as to 
give accused reasonable giound to bcln ve that he 
IS in danger of death or gre.it bodily harm and that 
It is necessary to kill to save himself A person 
attack('d with a deadly wea]K)n may, if he dots so 
hoiKstl> and in good faith, rightfully act in the light 
of his surroundings and on tin appearances to him 
at the time The mere fact that deceased was 
Ccirrying a deadly wcapon,or maele a threatening 
gesture as though to draw or use one,**^^ or even 


drew®® or presented®^ one, does not raise the ap¬ 
prehension necessary and sufficient to justify or ex¬ 
cuse a killing in self-defense, there must have been 
other circumstances indicating an intention on the 
part of deceased to kill or inflict great bodily harm 
However, where the circumstances coupled with the 
act of deceased in drawing or attempting to draw 
a weapon or making a movement or demonstration 
as if to draw or procure a weapon were such as to 
afford reasonable grounds for the bclu f that he was 
about to kill or inflict great bodily harm, accused 
was entitled to defend himself even to taking the 
hfc of deceased®! Jn sucli case, while accused was 
not entitled to act on the first ajiiieaiancc of dan¬ 
ger,®- he had a right to act promptly on the reason¬ 
able appearance of things and to anliciiiate the ac¬ 
tion of deceased by firing first, it was not neces¬ 
sary for him to wait until dicc«iscd was on c(|ual 
terms or until he shot or aimed his weapon at ac¬ 
cused or presented it iii instant readiness for shoot- 
in^,b3 even though it suhscejiieiitly appears, in case 
of a movement or demonstration as though to draw 
a weapon, that deceased was in fact unarmed ®! In 
order to justify a killing in sclf-defemse, it is not 
true* that there must have been used against the 
slayer wh.it is commonly understood to be of itself 
a deadly weaiion It is suflicienl if he w'as confroiit- 
cel w^ith such means of force as to induce a reason¬ 
able apfirehension that he v\as in d.ingcr of loss of 
life or great boelil> harm ®^ It c.iiiiiot he said that 
a ficrson who has elisarmcd his achcrsaiy is under 
no necessity to employ the same wc'ajion against the 
adversary, whcie the struggle continues, there is 
the contingency that accused may iii turn be dis- 
armeel, and, in view' of the ndtine of a wound re- 
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ceived by accused, he may reasonably fear the out¬ 
come of a prolonged and continued hand to hand 
struggle If no deadly weapons are used in the 
attack the relative strength and size of the persons 
have a bearing on the reasonableness of the appre¬ 
hension but the relative strength and size of the 
persons does not affect one’s right of self-defense 
where deadly weapons are used Where the per¬ 
sons are of equal size and physical strength, the 
attack of one, without a deadly weapon, iijioii the 
other does not furnish to the latter reasoiuihlc 
ground to anticipate tlanger to life or the infliction 
of great bodily harm 

Attack with or clubs It is a question of 

fact whether a person attacked with a stick is jusli- 
ficd in considering himself in dang( ? of life or 
limb Aleicly raising a stick to strike, although 
the stick IS ca])ahle of producing death, does not 
justify killing the assailant 

Attack (tf demonstration io\ih ax Where (k- 
ccascd, without provocation, assaulted accused with 
an a\ and was dose enough to hav( hit liim with 
It by throwing it at him, and, know'ing of the threats 
of decc.istd and remembering the jirevious diftlcul 
ti(‘s, .icciised had cause to heluve (hat deceased was 
about to kill him or inflict great bodily harm eni him 
and, so helitving, shot and killeel ele'Ce ase'el, he was 
justified in so doing on the gioiinel eif se*lf-ele feiise 
hut the nicic hi.indishnig eif an a\ h\ elecesise'el ehd 
not necessarily show th.it he was about to use it on 


§ 138 

accused, or that accused had reason to believe that 
he was in imminent peril.'^^ 

Attack with calicut. In a case where deceased 
struck at accused with a calicut, it was held that 
the character of the weapon was such that accused 
could not have reasonably believed that it was nec¬ 
essary to kill his assailant in order to repel the at¬ 
tack 74 

(3) Threats 

As a general rule mere threats by the deceased do not 
Justify hi8 slaying by the person threatened, but threats 
accompanied or followed by an overt act or demonstra¬ 
tion indicating an intention to execute them and inducing 
in secured a reasonable belief that he is in imminent 
and grave danger will Justify or excuse the killing of de- 
ceasea in self defense 

Wliilt* It has been said broadly that a person 
whose life is ihrcataiecl and to wdiom such threats 
are cfuniniinicated may take all measures permit- 
led l)y hiw for iirolectiiig himself thereafter,7-'> it is 
the general rule that threats,or threats and th(‘ 
fear induced thereby,77 standing alone, afToid no ex¬ 
cuse or justification for a homicide, they cannot put 
accused in imimmnt danger 7The fact that de¬ 
ceased made thrcMts against accused docs not ex¬ 
cuse or justify the killing as in self-defense, unless 
such ihieals w’tie communicated to accust'd prior to 
the killing,7t^ w'erc threats of death or great bodily 
haim^^' to accused,^^ and were followed by some 
overt act or hostile demonstration indicating an im¬ 
paneling pill pose, real or apparent, to put them into 
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execution,*2 and inducinp^ an honesl*3 belief,based 
on reasonable grounds,that deceased was about 
to execute the threats and that accused was m im¬ 
minent peril of great bodily harm or loss of life 
The existence of all the elements is essential to jus¬ 
tify or excuse the killing, e\cn though the threats 
were made by a bad, cK sperate, vicious, or lawless 
man On ihc other hand, where all of these ele¬ 
ments were present, it is not essential to the exer¬ 
cise of the right of self-defense that deceased have 
been a dangerous niaii,^^ or that there have been an 
actual attack,felonious assault,or attempt to ex¬ 
ecute the threats^® on the part of deceased, or that 
the thieats have been seriously made as a matter 
of fact,^^ or that deceased should actually have in¬ 
tended at the time to execute the threats ‘*^2 it is 
not necessary that the demonstration be coupled 
with ability to take life, it is necessary and suffi¬ 
cient that the demonstration or attempt be coupled 
with a real or apparent ability to take life The 
right of self-defense is not affected by whether ac¬ 
cused himself heard the threats or merely heard of 
them and believed what he heard So, even 
though threats have not in fact been made, yet, 
where accused has been informed and believes that 
they have been made, he is entitled to act on that 
belief and as though they had in fact been made, 
the threats should be viewed from his standjioint 
and not from the standpoint of whether they were 
or were not actually made Accused had a right 
to interpret the conduct of deceased in the light of 
threats made by deceased against him Where the 


threats of deceased were communicated to accused, 
the latter was entitled to act more promptly and on 
less demonstration of hostility than he otherwise 
would have been 

Word^^ threats, menaces, and coniempiuous ges- 
in)cs A ])lea of self-defense is not sustained where 
It appears that the slayer took the life of his vic¬ 
tim solely because he was provoked by words, 
threats, menaces, or contemptuous gestures but 
words, threats, menaces, or contemptuous gestures 
may amount to a complete justification under some 
circumstances, as where they .irc sufficient to ex¬ 
cite the fears of a reasonable man that his life is 
in immediate danger or that a felony is about to 
be committed upon him 

§ 127. Duty to Retreat or Avoid Danger 

As a general rule, in order to Justify or excuse a 
homicide as in self-defense, the accused must have em¬ 
braced all reasonable means within his power and con¬ 
sistent with his safety, including, according to most au¬ 
thorities, escape or retreat, to avoid the danger The 
rule, however, is subject to various exceptions and limi¬ 
tations. 

Subject to certain exceptions and limitations, con¬ 
sidered herein and infra §§ 128- 130, it is a general 
rule that, in order to justify or excuse a homi¬ 
cide as in self-defense, accused must have embraced 
all reasonable or probable means within his yiowcr 
and consistent with his safety to avoid the danger 
and avert the necessity of killing, and such means 
geneially are deemed to include escape or retreat 
from the impending danger ^ Some authorities 
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make it the duty of accused to retreat where he can 
do so with safety^ or with reasonable safety ^ Oth¬ 
ers, however, im])Osc an even greater burden on 
accused and state the rule to be that a person must 
retreat rather than take the life of another unless 
he would thereby increase his peril or it reasonably 
appears that his peril would be thereby increased ^ 
Under the latter view, where one can retreat with¬ 
out increasing his peril, it is his duty to do so rath¬ 
er than kill his adversary, even though he cannot 
retreat with absolute safety to hi<? person and 
the fact that retreat will not place him in less peril 
or on a better vantage ground than before does not 
excuse him from jierforming this duty ® 

Under no view is it the law that the right of self- 
defense does not arise until accused has done ev¬ 
erything in his power to avoid the necessity of kill¬ 
ing,'^ nor IS It necessary that there be an absolutt 
lack of means of escape^ If none was known or 
apparent to accused at the time it is sufiicient 
and where accused, acting on appearances, honest¬ 
ly and reasonably believes that he cannot retreat 
without increasing his peril, he may pistifiably kill 


in his own defense, even though, as a matter of 
fact, a retreat would not have endangered his per¬ 
sonal safety The question is not whether the 
jury believes, but whether accused believed and had 
reasonable grounds to believe, that he had no safe, 
or apparently safe, means of protecting himself oth¬ 
er than the slaying of his adversary Accused is 
not called on to turn and run the instant he secs 
his ad\ersary start toward him^- where it has not 
yet become reasonably apparent that to avoid great 
bodily harm he must retreat or take the life of his 
advci sary,^*"* where he has no warning that his ad- 
vcrs.iry intends to assault him,^^ or where, although 
he h.is knnw'ledge of such intention, he is justified 
in believing that a third person wull prevent the 
assault Accused is not required to retreat in all 
cases his duty to do so may be affected by the 
nature of the attack upon him, as discussed infra 
^ 12^), or by the jilace of the attack, as discussed in¬ 
fra § 130, or by the fact that he is an officer or per¬ 
son making an arrest, as discussed infra § 137 

The fact that on( in attmijiting to retreat chooses 
a wrong direction for his flight docs not deprive 
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him of the right of self-defense.^'^ 

As affected by aicused’s fault or freedom from 
fault The rule requiring accused to retreat is es¬ 
pecially aj)plical)le where he was at fault in getting 
himself into the dangerous situation Some courts 
hold that the rule applies, even though accused was 
free from fault in bringing about the situation that 
imperiled his life or hmb,^^ but other courts hold 
that a person who is in the right,^0 or on whom a 
difficulty IS sought to be forced,^^ need not run away 
or reticat 

As affc'ctcd by whether homicide iT justifiable or 
e reusable Some authorities make the duty to re- 
li-Lcit depend on whether the circuin-.tanccs arc such 
as to render the homicide excusable or juslifiabk 
by holding that the duty to retreat exists in the for¬ 
mer cl.iss of cases but not in the latter 

Autho) tiics dcnyuiq duty to retreat I^y express 
statute in at least one jurisdiction, a person vioknt- 
ly and unlawfully assaulted is in no case required to 
retreat in order to justify the killing of his assail¬ 
ant, although he is required in some instances to re¬ 
sort to all means other than retreat to avoid the ne¬ 
cessity of killing his adversary 

.^feaiis other than retreat Some courts hold that 
the aid of the law by jicacc jirficeedings should be 
sought before resorting to violence where such a 


course can be safely pursued ,24 but there is also au¬ 
thority to the contrary A person who is assault¬ 
ed IS not bound to call on bystanders to restrain his 
assailant before he is entitled to make personal re¬ 
sistance 26 

§ 128. - Retreat to Wall 

Although the ancient common-law doctrine that a 
pefson may not kill m self-defense unless he first re¬ 
treats “to the wall" appears still to obtain in some Ju¬ 
risdictions, the tendency of modern authorities is to 
qualify it, and some courts have even said that the 
doctrine is no longer the law. 

An ancient common-law rule, frcciucntly spoken 
of as the doctrine of '‘retreat to tlu wall,” is that 
a jierson is not justified or excused in killing one 
who attacks him, unless he first retreats as far as ht 
can do so without incicasing his real or appaieiit 
peril 27 Where one already has his back to the 
wall or IS about as close to the wall as it is possibk 
for him to be, the requirements of the rule aic sat¬ 
isfied and he is not obliged to retreat or escape be¬ 
fore taking life in self-defense The tendency of 
modern authorities is to ciualify, and narrow the ap- 
])lication of, the old common-law doctrine of re¬ 
treating to the wall 2*^ Sonic courts go so far as to 
say that the old doctrine of retreating to the wall 
is no longer the law, it having been supei seded bv 
the rule that a person who is in a place where he 


17. Ill—Pfople V Moluzas, 185 N 
6U. .in2 Ill 340 

18. Ala—Kfv V State. 168 So 602, 
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Ark—Johnson v State., 287 S W 172, 
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supra § 117. 
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122 
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26. Wis —Bird v State, 45 NW 
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has a right to be may stand his ground and de¬ 
fend himself,or by the rule that the duty of re¬ 
treat rests on the person who is in the wrong rath- 
ci than on the one who is in the right Howev¬ 
er, It has been said that the doctrine is undoubtedly 
still a part of the law of a number of jurisdictions, 
and this would seem to be borne out by the author¬ 
ities suiiporting the rule stated supra § 127 that a 
person must retreat rather than take the life of an¬ 
other unless he would thereby increase or ajipar- 
ently increase his peril In a few jurisdictions the 
doctrine is limited to cases in which the persons en¬ 
gage in mutual combat or where accused, being the 
ass«iilant, does not endeavor in good faith to de¬ 
cline any further struggle, and ])ossil)ly to otlici sim¬ 
ilar cases 

§ 129. - Nature of Attack 

Although there are some dissident authorities, it gen¬ 
erally IS held that, while there is a duty to retreat rather 
than kill m the face of a nonfelonious assault, there is no 
duty to retreat in the face of a felonious assault or a 
sudden attack fraught with imminent danger to life 
and limb 

One need not retreat where the assault on him 
IS so furce that he cannot >ield a step without man¬ 
ifest danger of loss of life or enormous bodily harm 
and there is no other way of saving his own lifc”^ 
If a felonious assault is made in such a mannei as 
to render retreat impossible, thcie is no flut> to re¬ 
treat The fact that the assailant is known to lx 
blood-tbirst> and dangerous does not lecpiire ac¬ 
cused to ictrcat more quirklv 


Nonfelonious assault. In the case of an ordinary 
or nonfelonious assault, even with a deadly weapon, 
the person assaulted is required to withdraw if he 
can do so, and to retreat as far as consistent with 
his own safety, before he is justified or excused in 
killing his dssailaut.37 By virtue of express stat¬ 
utory provisions in some stales, w’here an assault 
made docs not threaten or apiiarcntly threaten death 
or serious bodily injury, the person assaulted must 
resort to all other means reason,ddy proper and 
effective for the jiurposc, except retreat, to protect 
himself from the injur 3 before killing,and this 
IS true even though the attack is violent fii ap¬ 
plying such a statute and determining whether ac- 
cusc‘d could have protected himself b}' other means 
than killing, the situation is to be viewed and judged 
from the standpoint of accused and not in the light 
of suhsecpient events 

Felo uioii^ UKsauJl Tn a few jurisdictions the gen¬ 
eral rule rccpiiiing ictreat is dc’cmed aiipbcablc even 
wdiere a person is violently and feloniously assault¬ 
ed and IS wuthoiii fault in having brought on the 
difbciilty In the maionty of lurisdictions it is 
a rule that a person who is v iolcntI\ and fcloniousl} 
assaulted, so that he is oi rcrisonably believes him¬ 
self to be in imminent d.inger of loss of life or 
great bodily injury, is under no duty to retreat or 
to resort to other means to avoid the danger, al¬ 
though he could do so with safety, hut may stand 
bis gtound and kill his assailant, if necessary or 
ippaicntly necessary to save himself from death or 
great bodily harm,^“ except whcie he is at fault in 
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In (ages of either a “murderous 
assault with Intent to kill," or an 
“ordinary assault, with deadly weap¬ 
ons,” person assaulted can only kill 
from necessity, but, In the one, he 
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having brought on the difficulty ^3 In a jurisdic¬ 
tion in which a person without fault is never re¬ 
quired to retreat but is at most required only to 
resort to means of avoiding the danger other than 
retreat, in the case of a violent or felonious as¬ 
sault even those olhci means need not be resorted 
to,"*"* and the same rule has been aiqilicd to one 
attacked in such a manner as to produce in his 
mind a reasonable fear of death or of serious bodily 
injury There is authority for the view that this 
rule IS ne\ci applicable unless an actual assault is 
being made with a present pur])()sc to kill and with 
the present ability, real or apparent, to carry out 
the felonious purpose'*® In at least one jurisdic¬ 
tion, while It IS recognized that, where the assault 
by one person on another is manifestly felonious 
and foTCiblc in its nature, the person assaulted is 
untie r no duty to retreat,the rule is often stated 
as ap])lying to cases where the attack is sudden and 
murderous,'*^ where the assailant is armed with a 
deadly weapon and is in the very act of cfTecting 
his murderous purpose on accused,^** and where all 
the other elements of self-defense,^^ including free¬ 
dom from fault on the part of accused,^* arc jires- 
ent While it has been stated that ihe rule is ap- 
])Iicable whore the evidence is clear and without con¬ 
flict or adverse inference,®^ this does not mean that 
it IS applicable only in such instance, but that, where 
the evidence is clear and without conflict, the rule 
applies as a matter of law 

Sudden attack and inwuncnt danger It has been 
stated broa<lly that the right of one when in im¬ 
minent danger to take life docs not depend on 


whether there is an opportunity to escape, under 
such circumstances he is not compelled to step aside 
or to flee In other words, one is not obliged to 
turn his back on danger which is in fact imminent.®® 
More frequently the absence of an opportunity to 
escape without increasing the danger is made an 
element of the rule Thus it is said that a person 
may stand his ground and slay his assailant where 
the attack is sudden and the danger imminent and 
to retreat would increase his peril;®® that he need 
not retreat where he is suddenly subjected to a 
felonious assault®'^ which gives him no opportunity 
to retreat,®^ and that, where the peril is great, 
and the danger to life or limb imminent, and the 
person is without fault, the law does not require 
him to increase his danger by putting himself at a 
disadvantage The rationale of the rule is that 
events which terminate in a homicide frequently oc¬ 
cur with great rapidity,®® and that the very sud¬ 
denness of the attack may put accused to the wall ®^ 
A person who is being forcibly and rapidly attacked 
cannot be required to retain the presence of mind, 
calmness, and composure necessary to weigh with 
nicety the question whether some other means short 
of taking life will answer the puryiose,®^ esyiccially 
where the assailant has previously attacked him 
with a deadly weapon and without yirovocation and 
has threatened to take his Iifc®^ 

§ 130. - Place of Attack 

a In general 

b Public place or conveyance 

c Accused’s premises 
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So 67, 188 Ala 69 

52. Ala—Madison v State, 71 So 

706, 196 Ala 590—Matthews v 

Slate, 68 So 334, 192 Ala 1 

53. Ala—Scrupgs v State. 140 So 
405, 224 Ala 328 —Walker v State, 
126 So 818, 220 Ala 544 

54. DC—Marshall v U. S , 46 App 
D C 372 


55 NT—People v Jcina, 110 NY 
S S3, 125 App Div 697 

56. Okl—Roddie v State, 198 P. 
34 2, 19 Okl Cr 63 

30 CJ p 70 note 39 

57. ("al—T’f'oplo V Estrada, 21J P 
67, 60 ("dl \pp 477 

58. N C —State v Jordan, 5 S E 2d 
150, 210 N (" 356 

59. Ala—K.iLh v State, 11 So 914, 
97 Ala 32 

30 C J p 70 note 41 

60. NT—People v Jcina, 110 NY 
S 83, 125 AppDiv 697 

61. Cal—l*top]e v Hcckor, -42 P 
307, 109 Cal 451, 30 ERA 403— 
People V Cyty, 106 I’ 257, 11 Cal 
App 702 

62. NY —People v Fiorl, 108 N Y S 
416, 123 App Djv 174 

Philippine —U S v. Salandanan, 1 
Philippine 478 

30 C J p 70 note 4 4 

63. Okl — Jones v State, 202 P. 187. 
20 OklCr 314. 
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d. Deceased's premises 
e Employer's premises 
f Host’s premises 

a. In G-eneral 

Although it is denied or qualified by some authorities, 
It IS the rule m many Jurisdictions that a person violently 
and feloniously assaulted when he is without fault and 
in a place where he has a right to be need not retreat 

Regardless of whether it is viewed as supersed¬ 
ing or as merely qualifying the common-law doc¬ 
trine that accused must retreat to the wall, see su¬ 
pra § 128, It IS undoubtedly the rule in many juris¬ 
dictions that a person who is violently and feloni¬ 
ously assaulted when he is without fault and in a 
place where he has a right to be need not retreat 
but may stand his ground, repel force by force, and 
be justified in killing his assailant in the reasonable 
exercise of his right of self-defense A qualifica¬ 
tion sometimes attached to the rule is that the per¬ 
son attacked must warn his assailant to desist from 
the attack, unless accused is justified in believing 
that he does not have time to give such warning 
However, there is authority for the view that, re¬ 
gardless of whether one is or is not in a place where 
he has a right to be, he is not lustifiecl in taking the 
life of deceased unless he uses all reasonable means 
in his power and consistent with his safety to avoid 
the danger and avert the necessity of killing The 
rule has also been qualified to the extent of hold¬ 
ing that accused was not relieved from the general 
duty of retreating by the fact that he was in a 
place where he had a right to be where deceased al¬ 
so had a right to be in that place A jierson who 
is in the wrong and in a place \Nh(re he has no 
right to be docs not have a right to stand his 
ground 


Various applications of the above-stated general 
rule will be specifically considered in the ensuing 
subdivisions of this section. 

b. Public Place or Conveyance 

According to some authorities, but not others, a 
person attacked when he is lawfully on a public high¬ 
way IS not required to retreat. 

In some jurisdictions it is held or recognized that 
a person is not obliged to retreat when he is law¬ 
fully on a public highway and thcicfore is in a 
place whore he has a right to be but in other 
jurisdictions he is not relieved from the duty to 
retreat under the general rule by the fact that the 
homicide occurs on a juiblic street or highway,^® 
or at a public ferry,or while he is a passenger 
on a street railway, '^2 qj- private conveyance on 
a public street Under the latter rule, the fact 
that in retreating he will have to leave behind some 
property belonging to him, such as an animal or 
a vehicle, does not relieve him of the duty of re¬ 
treating The fact that the encounter occurs 
on a public street does not lequire him to retreat 
where other circumstances, such as the character 
of the attack, relieve him of that duty 

c. Accused’s Premises 

A person is not obliged to retreat where, being with, 
out fault in bringing on the difficulty, he is assaulted 
while in his dwelling house, office, oi place of business, 
or on hi8 premises, or at least within the curtilage there¬ 
of It IS immaterial whether the assailant is an intruder 
or another Ibwful occupant of the premises 

A person need iit)t retreat or seek to escape, even 
though he can do so without increasing his danger, 
but m.iy lawfully resist even to the extent of taking 
life if necessary, where, being without f.iiilt in 
bringing on the difficulty, he is assaulted while in 
his own dwclliiig housc,'^® in his office or place of 


64. US—Ho Croot v U S, CCA 
Alaska. 78 P 2d 214 
Ai iz - Matias v State, 282 P 711, 
.20 Ariz 140 

Cal—PoopU* V Zuckornian, App, 122 
P Jd r»4ri—People v Turnoi, 269 P 
20 1. 92 Cal App 133 
DC - Haney v U S , 294 F 412, 54 
App DC 56 

III—P( oplo V Stcrankovich, 145 NK 
172, 312 Ill 6 56—People v Dur¬ 
and 139 N K 7S, 307 Ill 611 
Ind—Pink v State, 103 NE 602, 
207 Ind 473 -Mvers v State, 137 
NE 5 47, 2 1 A H R 119G 
Iowa—Stale v Sipea, 209 N W 458, 
202 Iowa 173, 47 A H It 107 
K\ —Gih'^on V Commonwealth, 34 S 
W 2d 936. 237 Kv 33 
Okl—Perez v State, 200 P 428, 51 
Okl Cr ISO 

Wash—State v Smith. 83 P 2d 749. 
196 Wash 534—State v Hiatt, 60 


P2d 71. 187 Wac,h 226—State v 
Take^hima. 47 P 2d 991, 182 Wa^h 
6 57—Stale v Spear, 33 P 2d 906 
178 Wa^h 67 

20 C J p 71 note 47 

65. \^’fish—'^tnte v Stoekhammer 
75 P 810 34 Wash 262 

66. Pla —Poke v State, 71 So 917, 
71 Fla 6 23 

67. Ala —Teirv v Slate, 74 So 756, 
16 Ma App 665 

68 . Kv—Henson v Commonwealth, 
129 SW 566. 139 Kv 173 

Okl—Ktid V State. 103 P 1042, 2 
Okl Cr 6S9 

69. HI—Slate v Pallou, 40 A 861, 

20 R 1 607 

Wash—State v Hiatt, 60 P 2d 71, 187 
Wash 226 

WVa- State v Donahue, 90 S E 834, 
79 W Va 260 
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TO Ala—Nunn v State, 99 So 7 38, 
19 Ala App 619 

Iowa—suite V PTarish 200 NW 5, 
198 Iowa 602—State v I'lekson, 
1 ’>7 N W 10 2 1, 156 Iowa 58S 

30 C J p 71 note 53 

71. Ala—Terry v State, 7 4 So 756, 
15 Ala App 665 

72. Ala—Caldwt'll v State, 84 So 
272, 203 Ala 412 

30 l’J p 71 nolf 55 

73 Ala- Jones v State, 116 So 896, 
22 \la \pp 472 

SC—SLiU V McGee, 193 SE 303, 
185 SC IS 4 

74. \la—Kinfi v Stale, 96 So 636, 
19 Ala \pp 153, certioiari dtiiitd 
Ev parte King, 96 So 639, 209 Ala 
446 

75. Iowa—State v Horwick, 187 N 
W 460, 193 Iowa 639 

76. Ala—Kelley v State, 145 So 
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business,'^or on his prcmiscs^S at or near his dwell- 
house or, as sometimes s*iid, within the curtilage, 
or ihc dooryard, or such space as is customarily oc¬ 
cupied by the dwelling house and outbuildings ap¬ 
purtenant thereto 79 However, the rule is predicat¬ 
ed on the absence of aggression or fault on his part 
in bringing (in flu difficult> the doctrine is for 
defensive, and not olfcnsivc, purposes It has 


been held that, although a person is not obliged to 
retreat when in his own home, yet, where he can 
avoid a difficulty without killing his assailant mere¬ 
ly by closing a door, he should do so, as this does 
not amount to a retreat but is merely taking advan¬ 
tage of a means immecbalely available for avoiding 
the difficulty and the taking of human life There 
is, however, authority for the contrary view that 


81b, 2J6 AJa S(i--Howen v Statt>, 
117 So liOl, LM7 Ala 574—Vinson 

V Slate, 104 So 705, 29 AlaApp 

2i4—McDaniel v Stale. 161 So 
8]2, 2b AlaApp 4 14—Dtin is v 
Stale, 112 So 2 12, 25 Ala App 215 
—(Iraves v Slale. 127 Sn 252, 2*1 
AlaApp 471—Hishop v Statf, 121 
So 4 55, 2.2 Ala App 109—Lawler 

V Stal<>, 117 Su 605, 22 Ala Ai)p 

51Cr.aven v State, 111 So 767 
22 Ala \pp 29—Terry v Slate, 105 
So 28 6, 21 Ala \pp 100—Ila^kncy 

V Slate, 101 Sn 85. 20 Ala \pp 

65—Nunn v Slate, 9 9 So 728, 19 
Ala App 619“ Valentine v State, 
98 So 482, 1 9 AlaApp 510—(\)x v 
State. 96 So 82, 19 Ala \pp 205 

Anz—Ta\lor v State, 222 }* 552, 

27 Anz 228 

Cal—People V Mexandor, 205 P 87b, 
5 6 (''al App 127 

D(1—St.ate V i’hillips, 187 A 721, 8 
Vr \\ llarr 24 

DC' - La.ney v U S , 294 F 412, 51 
App DC 56 

Iowa ’Slate v Sipes, 209 N AV 458, 
202 Iowa 172 47 ADR 407 -Stale 

V liceper, 200 NW 722 726, 1 99 

Iowa 122, citing- Corpus J'nrlB 

Kv —C.uidill V Commonwealth, 27 
SAV2(! 705, 221 Kv 142 
NC —Slale v Rodclev, 14 S E 2d 526, 
219 N C 5,12- Slatf' V Br>son, 156 
S E 1 42. 200 N C 50 
I’a -Commonwealth v Grimm, 5 Pa 
Dist iV Co 287 

S(’ —Stale V Ihadley, 120 SE 24 0 
121) S 5’S—Slate v Rowers, 115 
S E 40 ; 122 S C 275 
Ptali - Slale V Turner, 79 P 2d 46 
95 Ptah 129 

FoiUine v Commonwealth, 112 
SE Sbl, in Va 669 
W Va—Slale ^ Pnete, 179 SE 524, 
IlG W Va 176 SLcitt v l^aura, 116 
SE 251 9{ W^Va 2 51) 

W\n—State V KIotn, 2 76 I* 45S, 4 0 

\V VO 1 S I 

20 P 1 t> "1 note 57 

Dtfense of habit.il ion see supra § 
109 

“A man dangnouslv assaulted or 
ed, in his own house is alrefid\ 
al the wvill and need not retreat"— 
State V Milht, 20 S E 2d 274, 275, 
221 NC 256 

Residence rented hy accused or wife 

Aecused pr<ist(uled for homicide, 
beinff in his houst and frte from 
fault, was not required to ret real in 
order to invoke doctrine of self-de¬ 
fense, retfardlees whether contraci of 


rental was made by wife or himself 
—links V Stale, 108 So 612, 21 Ala 
App 225, certiorari denied 10*8 So 
G14 211 Ala 675 
Duty to retreat from automobile 
Rule as to retr<‘at applieable to 
domhile, should not extend lo situa¬ 
tion in which accused was in auto¬ 
mobile 

Ala—Clark v State, 111 So 227. 216 
Ala 7 

SC -Slate V McGee, 193 SE 30J, 
185 S C 184 

77. Ala Cox V State, 06 So 82, 19 
Ala Ar>p 205 

Tow'a —Stale v Sipes, 209 N 4 58. 
460, 202 Iowa 172 47 A L. 11 407, 

citing Corpus Juris. 

Sr_,State V RogiT.s. 126 SE 329, 
no SP 426—State v Gordon. 122 
SE 501. 128 SC 422—State v 

ISowers. 115 SE 202. 122 SC 275 
Utah—State v Turner, 79 P 2d 16. 
95 Utah 129 

AA'Va—State v I^aura, 116 SE 251, 
93 W Va 250 
30 C J p 72 note 58 
Emplovir’s premises see infra sub¬ 
division e of this section 
73. 'NC —State v Miller, 25 S p] 2d 
62 1, 221 NC 184 Slate \ Jordan, 
5 S E 2d 156, 216 N C 256 
SC~Snte V Cleland, 141 S PI 628, 
148 SC 86—State v Gordon, 122 
SE 501, 128 SC 422—State v 

120 SE 240, 12b SC 528 
.20 ('J p 72 note 59 
Club rooms 

The law of retreat In self-defense 
h.ifc, no applnation when one is on 
his own prernists, and where a mem¬ 
ber ot a club was in the club rooms, 
and the rooms are owned bj the club, 
the law of r« treat doe.s not apply to 
svuh club member w'hiii attacked 
therein—State v Marlowi, 112 SE 
921 120 SC 205 

Attack by one not on premises 

C>n(' standing: on his own promts- 
I when att.Kked bv another in high¬ 
way or on adjoining primisps, may 
stand his grrourid—State v Quick, 
145 SE 800. 138 SC 14 7 

79 Ala—Harris v Stale 14 3 So 
242, 25 AlaApp 215—Nunn v 

State, 99 So 7.28. 19 AlaApp 619 
Va—O’ortune v <''oiTimonwealth, 112 
S E 861. 132 Va 669 
30 J p 72 note 60 

Tlie rule does not apply where 
accused was attacked when on his 
own land but elsewhere than m his 

1016 


house or within the curtilage or 
space usually occupied and used for 
the purpo^-'t's c>f the house—Key v 
State. 168 So 602, 27 AlaApp 189— 
AA^illiarns v State, 16.2 So 668. 2 6 
AlaApp 529, certiorari denied 16 1 
So 670, 2 11 Ala 92—Williani.M v 
State. 163 So 66 1. 26 AlaApp 5M 
certiorari fit nied 163 So 667 2.J1 Ala 
127 —A'aleriLine v State, 98 So 48 J 
19 Ala App 510—30 C J p 72 note 60 
[al 

“Cartilage” includes a yard, gar- 
d(*n or field w'hich is near to, and 
used in connection with, the dwell¬ 
ing. evtn though it is not me losi d 
or fenetd off from other lands- 
Rowen v Slate, 117 So 204, 217 Ala 
571—(''raven v State, 111 So 767, 22 
Ala App 39 Hicks v State. 108 So 
612. 21 Ala App 325, < ertiorari de¬ 
nied 108 So 614, 214 Ala 675 

“Curtilage” does not Include a pub¬ 
lic I oa<l some a]>pf< < lahh clislam ( 
trom the dwelling housi of .ittiistd 
—Nunn V State, 99 So 7 18, 19 Al.i 
App 619 

80. Ala—Vinson v State, 191 So 

705 29 Al.a App 2 14 — Kev v Slatt 
168 So 602, 27 Ala Apl* 189— 

Gi.ives V StciU 126 So 25 1 
AlaApp 474—Hat kmv v Slah' 

101 So 85. 20 AlaApp 65 

Ark—Hart v State, 257 S W 254. 
161 Ark Oty 

—For tune v ("ommonw ealth, 112 
SIC 861 113 Va 669 
30 <' ,J r> 72 note 61 

Unwarranted attempt to eject de- 
ceased 

Win tl aieusfd relies on the right 
lo (j(il to tstahli'^h the first eUnifiit 
of s< 11 defensi , namelv, that he vv.i^' 
without fault in bringing on thi dith- 
cull\ Ik must .also rely on this right 
to < lei t Ills assailant to rehovc him 
from thf duty oJ rr'lreating on his 
own piernisfs, hence jf deceasid w’^as 
w'herc lu had a right to he and a(- 
cusid wrongfully biought on the 
ditlKultv bv attemiiiing to eject him, 
moused would not be relievid of the 
duty to retreat by the fad that lie 
WHS on Ills own pn inises—Slale v 
Gordon, J22 SE 501, 128 SC 422 

81. DC— L.rney v. U. S., 294 F 412, 
54 App DC 56 

30 C J p 72 note 61 

82 Ark —Realrnear v Slate, 150 S. 
\V 129, 104 Ark 016. 
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after a man goes in his own house he is not re¬ 
quired to close the door and remain inside, even 
though if he does so he may not be further molest¬ 
ed, when a man is unlawfully assaulted on his own 
premises he may arm himself and, standing upon 
his own doorstep, defend himself to the last extrem¬ 
ity against all assailants 

Attack hy intruder or another occupant The rule 
that a person assailed in his own dwelling is not 
bound to retreat is the same whether the attack pro¬ 
ceeds from some other occupant or from an intrud¬ 
er Where a house, premises, or place of busi¬ 
ness IS jointly occujiied, used, and ])()ssesscd by two 
persons, as b> partners, joint tenants, or tenants in 
common, each joint occujiant, being equally entitled 
to possession, need not retreat when attacked while 
in the building or premises b\ the other joint oc¬ 
cupant 

Occupancy of pait of house A person who is 
rightfully occupying a room or jiart of a house is 
not obliged to retreat when he is attackxd while in 
his room oi rooms but the rule is otherwise 
where the attack is made on him at a time when he 
is in another part of the house 

d. Deceased’s Premises 

Ordinarily a person attacked by the owner of prem¬ 
ises while on such premises is required to retreat 

Where one is a trcs])asstr on the lands of de¬ 
ceased It is his duty, if he could do so without in¬ 
creasing his peril, to depart and to escape by re¬ 
treating rather than to take the life of his ass.nl- 
ant Where one provokes tin difiiculty in anoth¬ 
er’s home. It is his duty to retreat^*’ It has e\en 
been held that where accused had a right to In on 


deceased’s premises he should have retreated before 
resorting to homicide,^® but it has also been held 
that, even though he was on the lands of deceased, 
accused was not bound to retreat where he was ex¬ 
ercising his right and performing his duty to use all 
reasonable means, short of a breach of the peace, to 
prevent his sister and deceased from accomplishing 
their immoral and unlawful purpose to engage m 
sexual intercourse 

e. Employer’s Premises 

A person who is attacked in his employer's place of 
business by an outsider, and in some instances even by 
another employee, need not retreat 

A person who is assailed in his employer’s place 
of business by an outsider with a deadly wxapon 
may defend himself to the extent of taking his as¬ 
sailant’s life wMthout first retreating It has been 
held that the fact that both deceased and accused 
wcic cmidoyed by a railroad company and the diffi- 
cult> occurred m a railroad >ard where they were 
enqiloyed docs not excuse accused from the duty of 
retreat but it has also been held that, wdnitevcr 
the rule as to fellow eiTii)lo\ces generally, as to a 
foreman in charge of the em])loyer’s work the eni- 
plo>ers jiremiscs constitute the foreman’s “place 
of business” so that he is under no duty to retreat 
before the attack of anotner em])lo\ee^^ 

f. Host’s Premises 

A guest need not retreat when attacked by an eul- 
sider in the dwelling or curtilage of his host 

A ])erson wdio is a guest at the house of another 
need not ictieat w'hen attacked in the dwelling or 
when attacked wothin the curtilage of his host'^^'* 


83 SD-Stalt^ V 1-ltll, 160 NW 
727, 38 S 11 iri9 

84. Del —Slate v Phillips 187 A 

721, 722, 8 WWHarr 24, titinp 

Corpus Jnrls. 

NY —People v Tomlins, 107 NK 
496, 211 Y 240 AnnPaslOlGP 

916 

SC—State V elordon, 122 SE 501, 
128 S C 122 

85. Ala—Baugh v State, 112 So 
157, 215 Ala 610 

Del — Stal* V Pin I lips, 187 A 721, 
SWWMT'in 24 

Iowa—Stall V Bi epor, 200 N W 732, 
199 Iowa 432 

SC—Stall* V Cordon, 122 SE 501, 
B02 12S SC 422. quoting; Corpus 

Juris. 

30 CJ P 72 note 66 

86 . Ala— TTuH v State, 126 So 417, 
23 Ala \pp 426 

Wa o—Slate v Sorrentino, 224 I* 
420. 31 Wvo 129, 34 ADR 1477 

10 C J p 72 note 67 


Stairway 

Aitusid luid not retreat from 
head ot stairwav stT\ing onlv his 
cipiTtinenl \ I’neii, 179 S 

E 521 116 W\a 176 
87 Iowa—Stale v Dver, 124 NW 
629 1 17 lov\a 217, 29 1. IIA.NS, 

159 

to (" J p 72 note 68 

88. Aii^- iVluias \ Stall, 283 P 

711 36 \Ti/ 110 

Me—Stall \ (\>x. 23 A 2d 634 

Mn—Stall ^ Ilolu rtfr., 212 SW 669 
294 Mo 284 

Okl— AVomack v Stale, 253 P 1027, 
36 Okl Cr 44—Ri ed \ State, 103 
1' 10 12 2 Okl Cl 589 
Premises nceiipied hv both dt < eas» d 
and .ircused see supra subdivision 
c of Ihib section 

89. Ala—Cox v Stale, 96 So 83, 
]9 Ala App 205 

Sliarociopper’B home ou accused’s 
laud 

Owner of farm cultivated by de- 
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(eased shareiioppol had right to po 
on l^rm and st md hjs grround w’hi n 
at talked, hut eoiild not pursui* Cc- 
(I asi d into Iiou'-i find ilaim irnniim- 
itv from dutv ot nlriating—Si He 
V Cleland, 145 UK 62S 148 SC 8(. 

90. Me - Stjte V Cox 2t \ 2d 631 

91. S —Stale V Buiditte, 101 SE 
664, 118 S C 604 

92. (^)nn— Slate \ Ft I to vie, 147 A 
801 no Conn 303 

93. \Ia—Biiikriti v Slate, 81 So 
687, 17 All App 57 

94. SC—Slate \ Gordon 122 SE 

501 128 SC 422 

\ccus«d’s jilaee of business greneral- 
Iv SI ( supra subdivision c of this 
s( ( tion 

95. Ala—Kellev v State, 145 So 

816 226 Ala 80—Bowen v Stall, 

117 So 204, 217 Ala 574—Bolton 
V Stale, 95 So 874 209 Ala 179 — 
Key v State. 168 So 602 27 Via 

App 189—Lawler v State, 117 So 
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by an outsider;®® but where both deceased and ac¬ 
cused were guests at the same house and hence on 
an equal footing so far as the law of self-defense 
IS concerned, it was the duty of accused, when as¬ 
saulted by deceased, to retreat if he could have done 
so with safety and thus avoid taking the life of his 
assailant 

§ 131. Manner or Means of Repelling Attack 

a In general 
b Use of deadly weapon 

a. In General 

It IS a commonly accepted rule that a person attacked 
may use only such means or force to repel the attack 
as IS 01 reasonably appears to be necessary 

Since self-defense is cx vi termini a defensive 
and not an offensive act, the means (ir force which 
a pci sou IS lusiificd in using in self-defense depends 
on the circumstances of the attack and must in no 


case exceed the bounds of what is necessary or rea¬ 
sonably appears to be necessary for the purposes of 
mere defense and prevention,®® but if the one at¬ 
tacked uses such means or force only as is neces¬ 
sary or as reasonably appears to be necessary to 
repel the attack and save himself from death or 
great bodily harm, and the death of his ass«iilaiit 
ensues, it is justifiable or excusable homicide®® 
While the act of the slayei must not be entirely dis¬ 
proportionate to the assault made on him,^ and for 
a clearly marked excess of force the law will deem 
him the aggressor^ and hold him responsible^ foi 
manslaughter at least,^ a i)erson who is in danger 
of immediately losing bis life oi siiffeting gicat 
personal injury or the commission of a felony on 
him is not bound at his petil to dt'lciminc with ex¬ 
actness and absolute certaint> the amount of force 
necessary to meet the danger and icpci the attack, 
he will not be held guilty merel> because on a nice 
babincing of the probabilities it appears that a little 


('.on, 22 AH App 54 0—T-I.'iwler v 
Slalt'. 115 So 420. 22 Ala.App 329 
30 C J p 7 t noU* 74 
Defense of liahitation by guest fcoe 
supra § 100 

CruoBt of deceased’s tenant 

Where at the time ot an alloged 
tnurdfi, accused was a guest in the 
lious( 111 whl/h the homi< ide cc- 
( urred and there was testimony that 
di'cidrnt had invaded th< house and 
Tn,idt an iOtack on a(eus<d mire 
ta« t thU di' eased was owner ot 
prrini‘^cs whtie homicide oeeurred 
and that accused and the one who 
occiiiiKcl th(‘ Viouse were mere shnre- 
( Toppers did not i'sinl.lish that ac¬ 
cused and deceased wetc on “i oni- 
mon ground" and that accused vnhs 
under du1\ to ndreat, since share- 
cropix’T ()((Up\iiig the house had 'ill 
lights eif oi'diimiy leuianl me ludnig 
‘castle 1 in tits’’ or ‘df tense ot liabila- 
tion ”—Slate V Ofebor ne, 21 S E Jd 
178, 200 S l' 504 

96. Ala--inshop v State, 121 So 
455 23 Ala App 100—Simmons v 

State 11 5 So 4(i6, 22 AlaApji 126 
—Valentine v State, 08 So 4 8J, 
10 Ala App 510 Thomas v State, 
f.O So 315, 11 Ala App 50 
97 Ala—Cole v State, 75 So 261, 
16 Ala App 55 
Accused defeudiug host 

A( e used, attempting to protect wo¬ 
man to whom he* was engaged from 
attack bv anothe>r in her home, was 
not deprivt-d of benefit of self-de¬ 
fense—State V Kurthmeyer, 277 P 
1019, 128 Kan 317 

SQL Ala—Matthews v State, 115 So 
763, 22 Ala App 366 
Arlz—Walker v State, 83 P 2d 994, 
52 Arlz 480 

Ark—Bleard v State, 72 S W 2d 630, 
189 Ark 217. 


Cal - TVoplo V Erne, 72 P 2d 122, 0 
Cal 2d 666—People v Mesa, 8 P 2d 
020 121 Cal App 345 

Del—State V Sl(‘venson, 188 A 750, 
8 VV W Harr 105- State v Dee, 171 
A 100 f, W W Tlarr 11 
Hawaii—Territory v Warren, 35 
Hawaii 212 

Ida be)—Staff v tlrover 207 P 1080, 
35 Idaho 580 

K> --Cooslin \ rommonwealth, 142 
RW2d 989 281 Kv G65—Caudill 

V Commonwealth, 27 S W 2d 705, 
2”.t Kv 112—Lawson v Common 
we'alth, 6 S W 2el 488, 224 Ky 443 

Ln —State v Stroud, 6 So 2d 125, 19b 
La 811 

Mo—St rte* v Srngleton, 77 S W 2d 
80, 85, citing Corpus Juris—State 

V Farrell. 6 S VV 2d 857, 850. ‘220 
Mo JIO, tiling Corpus Juris. 

—Slate V Terrell, 193 SE 161, 
212 NC 145- Slate v Marshall. 
170 SE 427, 208 NC 127—Stale 

V r.r\son, 156 SE 143, 200 NC 50 
— State V Clcnii, 150 SE 663, 108 
NC 70 —Slate v Robinson, 125 S 
E 617 188 NC 784 

Vt—State V Rounds 160 A 24 0, 
104 Vt 442 

AVav,h—Stite v Smith, 83 P 2d 740. 

106 Mash 53 4 
30 C T p 73 note 77 
Means employed need not be ac¬ 
tually necessary; it is sufficient if 
they reasonably appc'ar neceasary — 
MeCurry v Commonwealth, 265 S W 
630. 205 Kv 211 

99. AJa—Cfiack v State, 196 So 286, 
29 Ala App 277 

Idaho—State v Crover, 207 P 1080, 
35 Idaho 580 

Ill—People V Williams, 169 NE 
100, 337 HI 371—People v Ser- 

meni, 147 NE 484. 316 Ill 591 
Ind—Fliek V State, 193 NE 603, 
207 Ind 473 


Iowa—Sl.ile V Stewart, 107 N V\^ 
074 108 Town (.18—State v Ror- 

wiek 187 NW 4G0, 1 !H Iowa 630 

Kv—(finlders v (’'ominonwcallh, 156 
S IV 2(1 825 288 Kv 5 17 - Jones v 

Cornnionvce ilUi 60 S VV 2d 001, 240 
Kv 502--Hlanteui v ('‘nininon- 
wealtb 276 S VV 507. 210 Kv 542 

Va Fen lane v Common wealth, 112 
SE 861 132 Va 660 

AVash—Stnt. V Tvkp 255 P 3F2, 

11 : Wash 21 I 

30 r J p 7 ; note 7S 

Neeissitv is h.isis of self defi'Mse* 
gem rally s« c supra i} 115 

1 Cal—Peopli V Mesa 8 P 2d 020. 
121 (\i\ App 315 

NC—Statf \ Terrell, 19 1 SE 161, 
212 N 145 

I'a—CommoriwodItli v Drum 58 Pi 
9 

2 Ded—.Sidle V Stf‘ven‘on 188 A 

750, 8 AV’^ AA'^ 11 a rr 1M,5 -State* v 

Lee. 171 \ 1 05 6 W VV Harr II 

AV.ish —Slate V Smith, 83 P 2cl 710, 
196 AVash 534 

3. (''aI—People v Campbell 30 Cal 
312—People V Mesa, 8 P 2d 920, 
121 C'al Ai)p 345 

Fla—I*oi>ps V Stale, 162 So 701 120 

Fla 387 

NC—Slate* V Robinson, 125 S E 617, 
188 NC 784 

4. Fla — Peipps V State. 162 So 701, 
120 Fla 387 

NC—Stale v Terrell, 193 SE 161 
212 NC 145—Stale v Marshall, 
179 SE 427. 208 NC 127—State 
V Glenn, 150 SE 663, 198 N C 79 
—Slate V Robinson 125 SE 617, 
188 NC 784 

Wash—State v Smith, 83 P 2d 749, 
196 Wash 534. 
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less force would have secured his safety.® The 
amount of force apparently necessary is to be deter¬ 
mined in the light of the circumstances as they ap¬ 
peared to accused,® and not in the light of the cir¬ 
cumstances as they subsequently appear to the jury 
to have^heen While it is not a condition to the ex- 
eicise of the right of sclf-dcfcnsc in a pnqier case 
that deceased have been, or known as, a dangerous 
man, see supra § 126 b (1) (a), more prompt and 
decisive measures of self-defense are justified when 
the assailant is of known violent and bloodthirsty 
nature than when he is not ® 

In at least one jurisdiction the applicability of the 
rule that only the necessary amount of force may 
be used depends on the nature of the danger or at¬ 
tack If the attack is nonfelonious or less than 
deadly the rule is applicable and the slayer may not 
use more foiec than is leasonably necessary to re¬ 
pel the attack but, if the real oi apparent danger 
is such as to threaten loss of life or serious bodily 
injury, the rule that a jierson is not lustified in us¬ 
ing more foice than ihc circumstances reasonably 
indicate to be ncccss«iry is not apnlicablc, the only 
question being whether in the light of all the facts 
accused had tlu right of self-defense, in such case 
the right to kill is a corollary of the right of self- 
defense 


b. Use of Deadly Weapon 

The use of a deadly weapon In self-defense Is Jus¬ 
tifiable or excusable when, and only when, it is neces¬ 
sary or reasonably or apparently necessary to defend 
against death or great bodily harm. 

The use of a deadly weapon or other resistance 
of like effect in self-defense is justifiable or excus¬ 
able when, and only when, it is necessary or rea¬ 
sonably or aiijjarcntly necessary to defend against 
death or great bodily harm Accused is jnstifud 
ill having icpclled an assault on him with a weapon 
similar to that used by deceascfl in making the as¬ 
sault Ordinal ily the use of a deadly weapon is 
not justifiable in Tc])clling an attack without a weap¬ 
on,an attack which is of a trifling character and 
which manifests no purfiose or intention on the part 
of the assailant to inflict any serious injiiry,^^ a 
slight,simjile,''® or iionfelonioiisl'^ assault, or an 
assault with blows from the hand or fist’^ or with 
insulting words and blows However, it is not 
true as a matter of law that in all cases an attack 
with the fists alone or an attack by an unarmed 
man docs not justify accused in the use of a deadly 
weapon in such maniu r as to produce death, there 
may he other circumstances, such .is the very vio¬ 
lence of the attack or a gi eat disparity in the age 
or physical ability of tlu juTsons, which give ac¬ 
cused reasonable ground to appichend danger of 


5. Cal—People V Mtsa, 8 P 2d 920 
121 Cal Ai>p 245 

Ky—Child('rs v CoiTirnonwoalth, 1.56 
RW2d 82.5. 2S8 Ky 537 
Mo—State v Sirifjlcton, 77 S W 2d 
80, 85, (itinR Gorpaa Jnria 
NC—State V C.Unn, 1.50 SK 66,*}, 
198 N C 7') 

Ohio—Stale v Ying'linp, App , 44 N 
E 2d .^Gl 

Vt — State V Rounds, IGO A 249, 104 
Vt 442 

‘50 C J p 73 note 81 
Where imperfect self.del ense is 
involved the rule is lik( wi'^e apr)lio- 
<ib]e—State v Creed, 2.52 R V\ 678, 
209 Mo 307 

6. Idaho—State v Grover, 207 P 
1080, 3.5 Idaho 589 

K\ — (^hildeis V Commonwealth, 150 
SW2d 825, 2.SS Kv 537—tlooslin 
V Commonwealth, 142 S W 2d 9S9, 
283 Kv 665 —Caudill v Common¬ 
wealth, 27 SW2d 705, 234 Kv 142 
—Lawson V Commonwealth, 6 S W 
2d 48S, 224 Ky 4 4.3—McCurry v 
Commonwe.alth, 265 S W 6.30, 206 
Ky 211 

W.Tsh—Stale v Tyree, 256 P 382, 143 
Wash 313 

7. Wa.sh —State v Tyree, supra 

8 . Ala—Henderson v State, 101 So 
88, 20 Ala App 124. 

30 C J p 73 note 84. 


9. T(x—Martino? v Rtale, 151 R W 
2d 817, 112 Tex Cr 143—Hu^he's \ 
State, 284 S VV 952, 10.5 T( x <T 

57 

10 Tex—Blacklork v Rtate, 196 R 
’SV 822 81 Tcxi'i 511—L’v ons v 

Stale 159 S W 1070, 71 Tex Ci 189 

11. Ala—Matthews v Sl.at€‘, 115 So 
763, 22 Ala App 366 
Del—State v Rtevfnson, 188 A 750. 
8 WWHair 105—Stale v Lee, 171 
A 195, 6 WWHari 11 
HriW'aii—Tetiitory v Warren, 35 Ha¬ 
waii 232 

Tnd—Flick v State, 193 N K 603 207 
Ind 473 

Kv—Childers v Commonwealth, 166 
SW2d 825. 288 Ky 537 -Dean v 
Commonwealth, 83 S W 2d 887. 260 
Kv 97 

La —Slate v Stroud, 6 So 2d 125, 198 
La 841 

Me—Sf.ate V Cox. 23 A 2d 634, 643, 
eitins Coi-puB Juris. 

— Cook V .State, 12 So 2d 137 
Mo—State v Fairell, 6 S W 2d 857, 
320 Mo 319 

Okl—Lar\ V State, 296 V 512, 50 
Okl Cr 111—Lemmons v State, 265 
V 652, 39 Okl Cr 383 
30 C J P 73 note 85 

Fact that accused’s ];>os8eBBion of 
weapon was unlawful does not attect 
his right to use it in self-defense in 
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a pioper nse—State v Shannon 213 

XT \\ 507, 214 Iowa 109] 

12 I*hjlippine—U S v I>inola, 37 
T’hilippim^ 797 

30 J p 73 note 86 

13 Wish St.lie V Spear. 33 P 2d 
905. 178 Wish 57 

30 C.T P 73 note 87 

14 Til "Stall V Stroud 5 So 2d 
1J5, 198 Li 811 

80 C I p 74 note 88 

15 Del—Stall V Reese 79 A 217 

25 D(1 434 

30 C J p 7 4 note 89 

16. Mo—State ^ Famll, 6 R W 2d 
857. 320 Mo 119 

Okl—OT.insdon v Stdte, 158 P 157, 
12 Okl Cl 117 

Pa—(Xnumonw rallh v Lockett, 139 
A 8‘!6, 291 Pa 319 

17. Del - State v Phillips, 187 A. 
108. 7 WWHari 514 

18 Ala—M.atthews v State, 115 So 
763, 22 AlaApp 366 

Miss—Cook V Sl.ate, 12 So 2d 137 

Mo—State v Singleton, 77 S W 2d 80 
85, citing Corpus Juris— Slate v 
Farrell. 6 S W 2d 857, 85.9, 320 Mo 
319. citing Corpus Juris. 

Wash—State v Spear, 33 P 2d 90.5, 
178 Wash 57 

30 C J p 74 note 91 

19. Ark—Atkins v. State, 16 
568. 
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death or ^reat bodily harm and justify him in em¬ 
ploying a deadly weapon in self-defense The in¬ 
fliction of a mortal wound with a dagger is not rea¬ 
sonably required or necessary in order to repel an 
attack with a jiicce of bamboo, it exceeds the lim¬ 
its of necessary self-defense 

Continuing to ^hoot Where a person is justified 
in firing the first shot, he is justified in continuing 
to shoot until It IS apparent that the danger to his 
life or body has ceased 2- Ordinarily one is not 
justified in shooting or employing a deadly weapon 
against his antagonist after the latter has been dis- 
armed^*^ or disaliledAlthough accused filed the 
first shot in necessary self-defense, yet he w<is not 
justified in firing a subsequent '^hot or shots, which 
produced death, at a time when he was no longer 
in danger and could not have entei tamed any lea- 
sonable fear f)f losing his life or receiving gitat 
bodily harm Even though the last shot was in¬ 
tentional and may seem to have been unnectssary 
when considered in cold blood, accustd does not nec- 
ess.inly lose his immunity if it followed close on 
the others wdnle the heat of the conflict was on, and 
if accused believed that he was fighting for his 
life 26 Where the first and fatal shfits w'tre fired 
in neccssaty self-defense, the fact that accused fired 
other shots which neither contributed to nor has¬ 
tened the death of deceased does not dcjirut ac¬ 
cused of the right to plead self-detense 

§ 132. Pursuit of Adversary 

Where a person assailed is under no duty to retreat, 
he may pursue his adversary until he has secured him¬ 
self from all danger, but he may not pursue and kill his 
adversary after he knows or has reason to believe that 
the danger is no longer imminent 

20. Mis'*—Cook V Slatf, 12 So 2d 
HI, I.IS, < itini? Corpus Juris. 

NT—Stall V MilUr, 20 S F. 2d 271 
221 NT Jr)6 

Ti*nn—Kioss \ SUito, 14 1 S W 2(1 
7 15. 176 Trnn 47S 
Wash—Stalf v Spoar, J3 P 2d OOn 
178 Wash 57 
30 C J p 74 note 93 

21. Philippine—XT S V Dp Castio, 2 
Philippine 67 

22 Ti X—Bayer V State, 257 SW 
212 96 TtxCr 310 

20 F J p 74 note 95 
Pursuit of adversary see infra 5 132 

23. K Y—I’lople V Silvcrmon, 73 N 
10 980, 181 NY 235 

24. Cal—Pt opU V McCurdy, 35 P 
2d 569. 140 ('cil App 499 

Kv—Hud-on V Commonwealth, 69 S 
W 1079, 24 K> L 785 

25. Tex—Hardin v Slate, 283 SW 
517, 104 Tex Cr 178 

30 C J p /4 note 98. 


Where a person free from fault is attacked by an¬ 
other, who manifestly intends by violence to take 
his life or to do him great bodily harm or to com¬ 
mit a known felony upon him, and the circumstanc¬ 
es are such that the person assailed is not required 
to retreat, as discussed siijira §§ 127-130, many au¬ 
thorities hold that he may even pursue bis adversary 
until he has secured himself from all danger or ap¬ 
parent danger, and if he kills his adversary in so 
doing, it is justifiable self-defense The mere 
fact that the adversary withdraws docs not deprive 
accused of the right to pursue where the withdrawal 
is merely for the apjiarent purpose of securing a 
better position from which to renew the combat 
However, all authorities agree that the person as¬ 
sailed may not, even in the most extreme case, pur¬ 
sue and kill his adversary after he knows or has 
reasonable grounds for believing that the danger 
has ceased to be immediate and impending, as where 
the adversary, in good faith, retreats or endeavors 
to withdraw from the combat The apparent in¬ 
tent of deceased in withdrawing is to he judged 
by aiipearances from the standpoint of accused at 
the time 

§ 133. Renewal of Conflict 

Where a person renews a conflict which has terminat¬ 
ed or which his adversary has abandoned, he is not jus¬ 
tified m claiming self-defense, but where the adversary 
renews the conflict the accused's right of self-defense 
IS not affected by the original encounter although he 
was the aggressor therein 

Where after the original difficulty had ceased or 
deceased had abandoned it, or aci'used had an op 
])ortunity of declining fuithci combat, .ind he in¬ 
stead continued the struggle or renewed the combat, 

Acensed may not pursue until all 
dang’er is past 

Ala P^usscli \ Slalo, 97 So 845, 
19 Ala App 4 25 

29. Ti‘X — Hardin v Stale 283 S 
517 104 TexCr 178 

30 C T ]) 75 noli* 6 

Pursuit by deiiasod after ai cusihI 
has provoki d tom bat and with¬ 
drawn tile? t from see sui>ra § 121 
30 Ala—(Bass v State, 198 So 70, 
29 Ala App 468, ((.Ttioraii denied 
198 So 72, 240 Ala 123—Williams 
V State, 163 So 668. 26 Ala App 
529, (prtioian domed 163 So 670, 
231 Ala 93 

Cal -T'eople v Craham, 217 P 823, 62 
(\alApp 75 U 

111 —TVopb V Jersky, 36 N K 2d 347, 
377 Ill 261 

Tlx — H.irdin v State, 283 SW 517, 
10 4 TexCr 178 
30 CJ p 74 note 5 

31. Tex—Thompson v. State, 210 S 
W 800, 85 TexCr 144. 


Where first shots fatal 

The rule staled in the text is Irui 
( \ en where Ihi hrst shot inflicted 
a fatal wound People v Brown, 216 
P 411, 62 (^alApp 96- 30 C .1 p 74 
note 5 la] 

26 ITS Brown v U S. Tex, 41 
SCI 501, 256 US J{5. 65 I. Ed 
960 reversing 257 F 46, 168 CCA 
2 58 

(Tkl—Jones v State, 202 P 187, 20 
Okl Cr 233 

27. Ark—Moore v State, 160 S W' 
206, 109 Atk 475 

Iowa—State v Einhoff, 07 NW 77, 
121 Iowa 632 

28. Mo —State v (ladwood, 116 S 
W 2d 42, 57, 342 Mo 466, eitinK 

Corpus Juris. 

Tex—Thompson v State, 276 SW 
699, 101 TexCr 687. 

30 C J P 74 note 4 
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he became the ap:p:ressor, irrespective of whether 
he was at fault in hrinp^ing on the original diffi¬ 
culty, and is not justified in claiming self-defense ,^2 
hut, where the contest is renewed by the adversary, 
accused’s right of self-defense is not affected by 
the original encounter, even though he was the ag¬ 
gressor therein,and regardless whether deceased 
was in a cool state of mind or in a violent passion 34 
While It has been held that accused cannot prop¬ 
erly plead self-defense where, instead of attempting 
to avoid further trouble after the cessation of an 
altercation, he needlessly and purposely ])nl himself 
in the way of a renewal theieof,3‘'> p ^^Iso been 
held that a mere intent on the part of one in le- 
turning to the scene of trouble to provoke a diffi¬ 
culty IS insufficient to limit his right of self-defense 
unless he commits some provocative act 36 One 
who returns to the scene of the difficulty for the 
purpose of remonstrating against the continuance 
of deceased’s abusive conduct does not thereby for¬ 
feit his right of self-defense 37 

§ 134. Self-Defense by or against Particular 
Persons 

An insane person may plead self-defense, and the 
right of self-defense is not affected merely by the re¬ 
lationship between the accused and the deceased 

An insane p<'rson charged with homicide may 
plead self-defense 3^ Ties of blood or relationship 
between accused and deceased do not affect the 
right of self-defense 3^ 

§ 135 . - Against Third Person 

The right of self-defense against an assailant does 
not extend to the killing of an innocent third person 


The right of self-def«nsc may be exercised only 
against the person threatening death or bodily in¬ 
jury, It does not extend to the killing of an inno¬ 
cent third person,^® 

The fact that accused is guilty of such conduct 
toward one person as would impair his right of 
self-defense as against such person does not de¬ 
prive him of the right to defend himself against an 
.ittack made on him by a third person 41 

§ 136. - Against Two or More Persons 

Where the accused is attacked by several persons act¬ 
ing in concert, he may, in a proper case, defend himself 
by killing any one or all of them 

Where accused is attacked by two or more per¬ 
sons, or IS attacked by one person and others arc 
acting with the assailant or arc present and aiding 
and encouraging him, he has a right to act m sclf- 
defense against all and, in a proiicr case, to kill out 
or all 42 ITowever, accused is not lustificd in kill¬ 
ing one of such jicrsons where ht does not entertain 
a belief that he is in danger of serious Ividily in)ury 
or loss of life at the hands of such person 4^ 

§ 137. - By or against Officer or Person 

Making Arrest 

a Killing by officer 
b Killing of officer 

a. Killing by Officer 

An officer or other person authorized to make an ar¬ 
rest, when confronted with such resistance to an attempt¬ 
ed arrest as to endanger or apparently endanger his life 
or limb, may kill in self-defense, and the ordinary re¬ 
quirements of freedom from aggression and attempt to 
retreat on the part of the slayer do not apply A person 


32 ('al —Pfoplo V (jraham, 217 T’ 
82.3. 62 (’’al Apr 758 
Iowa—Slate v Clay, 210 NW 004, 
2(IJ Iowa 722 

K\ —Johnson v Commonwealth, 117 


SW2d 104 8, 285 Kv 371- 

— I’ollv 


Commonwealth, 258 S W 

201, 

201 

Kv 74 0 



iss—Ha\s V State, 94 

So : 

212, 


I'JO Miss 381 

NC—Slate v Shepheid, 17 Sidl’d 
463, 220 N C .'>77 

Tox—Hardin v Slate, 282 SW 617. 

104 Ttx ('T 178 

.20 C J r 7.6 note 7 

The doctrine of retreat on one's 
own pitniisfs IS not applicable where 
accused withdrew to his house fioiii 
an aft^niv in the stieet and procured 
a jsun and returned to the street and 
willfully renewed the flpfht —Adams 
V Slate, 186 So 140, 227 Ala 1G3 

33 SD—Stale v Jaukkuri, 168 N 
W 1047, 41 S D 4 
30 C J p 76 note 8. 


Failure to notify adversary of with¬ 
drawal 

Tin plea of self-defense was not 
unavailable bec-ause defendants had 
some thirty minutes prior to 8,un 
battle assaulted one of two victims 
ot buttle and had not nivtn victims 
prior notice that they had .ahandonc'd 
the tlKht —State v Miller, 26 S H 2cl 
62 1 22 ; N C 181 

34 Mo—State v Little, 128 S W 

071, 228 Mo 272 

35. Cal —I'euple v Burns, 140 I’ 60.5, 
27 C.il Aw 227 

Returning- in a threatening* attitude 

to the scene ol a formc*r diflkultv 
amounts to an invitalicm to fur lhc*T 
combat and precludes accused from 
claiming scIf-dc feiist —Howard v 
State 183 SW 74 3, 122 Ark 4 22 

36. Tex —Dodd \ State, Cr , 68 S W 
902 

37. Mu—State v Malone, 39 S 2d 
786, .327 Mo 1217 

1021 


38. Ark—Flake v State, 245 SW 

174 1.66 Ark 34 

39. K\ —Savler v ('’ommonwealth, 
04 S W 2d 281, 2b\ K\ 53 

40. Cal—l^>opl( \ Martin, 108 P 
1034, 13 cm App 96 

41 Tex —Smith v State. 148 S W 
722, 06 T. \ ('1 50 \ 

>0 C J J) 75 note 1 2 

42. Kv —.Stoll V Commonwealth, 
150 S W 2d 1!, 2S0 Kv 136—Wil¬ 
liams V ('omnionu t .c Ith, 14 S W 2d 
107 7, 228 K\ :22 

Miss—( lorclon v State, 0 So 2d 877 
Tex—-Wilkes v State 280 SW 787 
103 TcxCr 200—Cruiz v Stale, 63 
S W 2d 550. 121 TexCr 4 46 
30 C J J) 75 note 13 

Killing* one person on threat by 
another ma\ he justiflfd where the 
assailants w’ere acting in comert — 
(Trirtin V Commonwealth, 265 SW 
.127. 204 Kv 783 

43. Tex—Norris v State, 61 SW 
493. 42 TexCr 669 
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attempting to make an unlawful arrest generally has no 
greater right to kill m self-defense than one not so 
engaged. 

Where a public officer or other person having: le- 
g:al duthorily to tndke an arrest is lawfully cng:ag:e(l 
in an altenipi to airest and is resisted by the per¬ 
son to be arrested in such a manner that he be¬ 
lieves, on reasonable g:rounds, that he is about to be 
killed or to leceive Rreal bodily harm, he may re¬ 
sist foicc with force, and, if it is necessary in self- 
defense, he IS tustified in taking: the life of such tier- 
son Altliom^h, as appears supra § 102, an offi¬ 
cer i^enerally is held justified in killing: to effectuate 
the arrest or iirevenl the escape of a felon even 
llioiigh It is not necessary for him to do so in self- 
defense, but is not justified in killin.t^ a misdemean¬ 
ant merely to effectuate his arrest or prevent his 
escape, nevertheless where the resistance offered by 
a misdemeanant is such as to create in the officer 
the reasonable belief that he is about to be killed 
or to receive great bodily harm, the officer may be 
justified in killing on the ground of self-defense 
However, the mere fact that a person resists arrest 
and assaults the person attempling to make the ai¬ 
rest does not necessarily and alone give to the lat¬ 
ter a right to kill to tirotect his person from bodil> 
harm ,'♦6 there must be a real or apparent necessity 
to justify a resort to such an extreme measure 
The killing is not )ustifiable, on the ground of self- 
defense, where the person being at rested makes no 
lesistance^^ or where the iniury threatened by him 
is not a serious one'*^ 

Where the officer is known to be one having le¬ 
gal authority to arrest, he need not show or read 
the warrant before the arrest is made in order to 


justify the killing An officer miking an arrest 
IS not deprived of the legal right to defend himself 
by reason of a mere formal defect m the warrant 
of arrest or the complaint on which it is based 

Agqrcssion and retreat The rule that to be en¬ 
titled to invoke the right of self-defense the slayer 
must not have becui the aggressor is not apyilicable 
to an officer who, while making an arrest or pre¬ 
venting escape, kills in self-defense;^- for if free¬ 
dom from aggression were essential to his protec¬ 
tion an officer coukl not yicrform his duties pniper- 
ly In making an tiuthonzcd arrest for a mis¬ 
demeanor, an officer is not the “aggiessor” in the 
sense in which that term is used in designating the 
moving party in encounters between private citi¬ 
zens Likewise a peace officer called on to quell 
a disturbance between deceased and another person 
cannot be regarded as having voluntaiily provoked 
and brought on the difficulty so as to deprive him of 
the right to kill to protect himself from death or 
great bodily in|ury 

A public officer, or one acting under his author¬ 
ity, who IS attacked w'hile in the lawful exeicise of 
his diitu s, IS under no duty to retreat, but may stand 
his giound and kill his assailant if necessary to 
save himself from death or great bodily harm,^^ but 
lh( person claiming such right must have been act¬ 
ing within the law 'ppe rule is apyilicable where 
a private citizen is attacked while in the exercise of 
his right to m.ikc an arrest, as where he had rea¬ 
sonable gTouiids to btlie\c that dece.ised had C(jni- 
mitted a felony 

Ihdaivful aire^t Ordinarily sclf-defensc will not 
justify a homicide committed by an officer or other 


44. Mo—Stfitp V M< Oehep, 274 S ^ 
W 70. T08 Mo 560 

Ohio-St<Mte V Yinj^linp:. App , 44 

N K 2d 561 

W’’Va—State v Stockton, 124 SK 
.500, 97 \V Va 46 

*50 C .J p 76 noli* 17 

45. US—V’a^(aro\ Toll ler, D (’Md 
•TS F 2d 862, modJfipd on otta r 
grounds, CCA, ('‘ollift v Va< c iro 
51 F 2d 17—U S V Kaplan, DF 
<la 2S(, F 963 

Aik—luathtiagt v Stati', lOS SW 
3d 904, 1 91 Ark 512 

K\ — .Silor V Cinnnionwealth, 124 S W 
3d 9 15, 280 Kv 8T0—Tiavn^ v (^om- 
monv^i.ilth, 112 S VV 2d 61 271 K\ 
418 

Mo—Stato V Salts, 66 S W 2d 21, 331 
Mo 605 

NM—State* V Gabaldon, 96 P 2d 293 
43 N M 525—State v Vargas, 74 
P 2d 63. 42 N M 1 

46. Ala—Flowers v State, 56 So 
98, 2 Ala App 65. 


"Their (otTleers’] right in rcmsling 
nn assault ran use no higher than 
that of one in the oxerciso of the 
right ot sf If-dotense ’^I’hero- 

fore th( sariie rule applies to otflcois 
in n«8isting an assault and in ex¬ 
ercising a lawful art under tht tir- 
fumstanres, (hat is to sav, hr lore 
taking human llf^ thev must at Ir'ast 
act -with due c.ire and cir<unispo(- 
tion”—Dcathrrige v Statr, 108 S W 
2d 904, 907. 191 Aik 513 

47. Fal—iVople v Newsome, 195 
I’ 938 51 FalApp 4 2 

48. Iowa—State v Weston, 67 NW 
84 98 Iowa 125 

49. —Silor V rorrmionw^ealth, 134 
S W 2d 94.5, 280 Ky 8 50 

NJ—State V Hlcke\, 57 A 264, 70 
N J Paw 623 

50. U S —North Carolina v Gosnell, 
CCN C , 74 F 734 

51. N C —State v Gupton, 80 S E 
989, 166 NC 257 
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52. Kv —Ke\eq v Comnionwenllh, 

114 S\V2d 74 2 272 Kv 628 

Aggrf'ssion .is prreluding self-defense 
genr rally see supra 117 

53. Kv—Keves v Commonvv ealth, 

114 S 2(1 742. 715 272 Kv 628, 

citing CoipuB Juris 

NM—Slate v Vargas 74 P 2d 62, 
42 N M 1 

54. Kv - Keves v Commonwealth, 
.supra 

30 C J p 76 note 31 

55. Ill - Uvnn v People, 48 N E 964, 
170 Ill 527 

56. Ala—Cobb v State, 97 So 779, 
19 Ala App 345, certiorari denied 
Ex parte Cobb, 97 So 783, 210 Ala 
262 

30 C J p 76 note 37 

57. Ala—Cobb v State, supra 

58. Ky —Tolliver v Commonwealth, 
170 SW 515, 161 Ky 81. 



40 C.J.S. 


HOMICIDE 


§ 137 


person while attempting to make an unlawful ar¬ 
rest,except where the resistance used is dispro¬ 
portionate to the force employed to detain, and is 
of such a character as unnecessarily to place the 
person attempting the arrest in danger of death or 

great bodily harm 6^ Where a person attempts to 

arrest without authority, he is to that extent the 
aggressor as he is acting without right Howev¬ 
er, where the person ^sought to be arrested attempts 
to kill the person seeking to make the arrest merely 
to prevent the threatened arrest and not to jirotect 
himself from danger or miiiry, then he is about to 
use an excess of force which, to that extent, makes 
him the aggressor and confers on the arresting pei- 
son the right of self-defense Where a police of¬ 
ficer IS not .icting as such at the time of the difil- 

culty, his right of self-defense is the same as that 
of a private citizen 

b. Killing of Officer 

The killing of an officer or other person attempting 
to make a lawful arrest ordinarily cannot be excused or 


Justified as in self-defense, but if the attempted arrest 
Is unlawful the killing of the officer may be excused or 
Justified as in self-defense if in the course of resistance 
to the arrest it becomes necessary to prevent death or 
great bodily harm, or even, according to some authori¬ 
ties, to retain or regain liberty. 

The right of self-defense will not justify or ex¬ 
cuse one who in the course of a lawful arrest prop¬ 
erly attempted kills the officer or person who is at¬ 
tempting to arrest him ,6^ bnt where the atlemiit to 
arrest is unl.iwful in itself or by reason of the man¬ 
ner in which It is attempted the person being ar¬ 
rested mtiy resist with force, and if in the course 
of the ensiling struggle it becomes necessary or rea¬ 
sonably appears to he necessary for him to kill the 
person attempting the arrest in order to save him¬ 
self from death nr great bodily harm, or the com¬ 
mission of a felony upon him, it is justifiable homi¬ 
cide and this is true although the slayer is a 
fugitive from lu^^licc and accused of a fclon> So 
loo, one who is rcstiained of his liberty under an 
illegal anest may use such force as is ncccss.iry to 
regain his liberlv, and, if it reasonably ai^pcars that 


59 T<‘iin — Brown v Fltate, 19 SW 
lid 211, Ti'iin 422 
20 CJ p 7fi notr 24 

60. Cla - liUffTnrin v Slate, 143 SIC 
371. 160 (la 206 

Tex—Tlti-e.ni v State, 264 SW 574, 
96 TexCr 3 2'3 
■50 (" J p 76 note* 25 

\n ( T at tomptinff to make an 
imHnful am st is not cut off from 
llu JiRhl <)f self-defense ”—Wilkinson 
V Stair, lOS So 711, 713, 143 Miss 
124, 16 A B II 805 

61. Miss—Wilkins»>n V State, siiprs 
Tenn Blown v Stale, 19 S W 2d 231, 

150 T< nn 4 22 

30 C’ J p 76 nolo 33 

62. Aik—Jett V Stale, 236 SW 621, 

151 Mk 4*30 

T<‘x—Ke7< au v Slate, 2.54 SW 574, 
05 Tc X (”1 '323 

63. ("al—J'cople v Mallicodt, 149 I’ 
1000, 2 7 (Cal App 355 

NC — State v Watkins, 76 SE 22, 
150 N C 4 80 

64. Ala—Wrhh v State, 18 3 So 

870 28 Ala App 273, certiorari de¬ 

nied 183 So 886, 23G Ala 577—Wig- 
pins V Stale, 143 So 188, 25 Ala 
App 192 

Aik—Hams v State. 282 S W. 680, 
170 Aik 1073 

Cal—People V Erite, 72 P 2d 122, 
0 Cal 2d 666—People v. Boss, 290 P 
881, 210 Cal 246 

Ga—Paramore v Slate, 129 SE 772, 
161 Ga 166 

Mo—St.ate v Batson, 96 S W 2d 384, 
339 Mo 208 

NJ—State v Sage, 122 A 827, 99 
N J Law 229 

NC—State v Miller. 149 S E. 590, 


107 NC 415—State v Hall 112 
SE 431 183 NC 806 

Ohio--Atkins v Stito, 155 ME 180. 
115 oliio St 512, et rtioran drnif'd 
47 S (2t 500 271 ITS 720, 71 T. Fd 
1321 

Okl-'Metlivin V State, 60 P 2d 1062 
60 OklCr 1—P*ivis V State, 57 P 
2d 6 31. 59 Okl (T 26 
Or—Slite V (\)dv, 241 P 983, 116 
Or 500 

Tt X—Rnknian v State 134 S W 2d 
668. 13S TexCr 101 —Cralft \ 

State 113 SAV2d .546, 13 1 T(X("r 
'^0--('’oonH‘r \ Slate, 262 SW 495, 
97 Te\ ("1 .588 

30 C J p 77 note 42 

“When a man puts himself in a 
state ol resist.line, and oi»en]\ cle- 
ti( s ttie othcers ol Ihi' law, he is not 
allowed l«> t.ike advantage of his own 
\viv>nK, it his life is thereh\ endan¬ 
gered, and to Sit up the excuse of 
self-detense”—State v Pavne, 107 S 
E 673, 578, 213 N C 710 

Xt l8 immaterial who flred the first 
shot, where accused was armed and 
resisting arrest 

Cal —IVoi)le V Yeager, 229 P 40, 
101 Cal 452 

Misri—Pukett V State, 104 So 358, 
139 Miss 529 
30 C J p 77 note 42 [c] 

65. Ala —Green v State, 189 So 763, 
238 Ala 143 

Ga —Wall V State, 112 SE 112, 15J 
Ga 309 

Kv—Mims v Commonwealth, 32 S 
W 2d 986. 236 Ky 186—Smith v 
Commonwealth, 244 SW 878, 196 
Ky 479 

ND—State v Carter, 195 NW 567, 
1 60 N D 270 
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Okl—R()hi«^on V Stale, 9 P 2d 64. 
53 OkUh 178 

Tex—F lean \ Slate, 14 S W 2d 838 
112 T(x Pr 107 
30 P T p 77 note 43 
Airest in wanton manner 

Tt the oITk < r e\i reises his right to 
arK'st in a tlireatening, w niton, and 
TTitnifing ni inner the pi rsciri amstrd 
IS instilled in resisting io tht ivleiit 
of lakirn life if ri< < e.s*^ irv (o his 

own life - -Coonier v State, 262 SW 
105, 07 TexCr 588—30 CJ p 77 note 
43 fa] 

Excessive force 

(1) A\here an officer in attempting 
to arrest aciusi'd for a rno di ineonor 
iis( s fxiessive forn , .as h\ shooting 
at ai i usi d, the rel.itions he tween 
them hiHorrie the same as between 
private c iti7en!> in so tar as the n^ht 
of aiciiscd to kill in self-dtfmsi is 
c once r ru d 

Gi—I’Miamore v State, 120 SE 772, 
161 P,.i 160 

Idaho — Slate v Wilson, 243 P 35'), 41 
Idaho 616 

Kv—Anderson v Commonwi .ilth, 22 
S W 2d 500, 232 Kv 1.59 
30 C J p 77 note 43 [IR 

(2) The same rule has been ap¬ 
plied where a felon is attempting to 
tseape and the ofln f r is in no danger 
of loss of life or fireat bodily injury 

i —FaR in V State, 14 S W^ 2d 838, 112 
TexCr 107 

(3) Force held not excessive so as 
to justify killing of offleer—People v. 
Bnte, 72 P 2d 122, 9 Cal 2d 6CG 

(4) Use of force in making arrest 
gencrallv face Arrest 5 13 

66 . Ga—Smalls v. State, 25 SE 
614. 99 Ga 25. 
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the officer intends to kill him or do him g^reat bodily 
harm in order to prevent his escape, he may kill the 
officer in self-defense 

A few courts hokl that a person has a rig^ht to 
resist an unlawful arrest, even to the extent of tak¬ 
ing the life of another, if it is necessary in order to 
regain his lilnrty and freedom,or if it is nec¬ 
essary as an alternative to submission ^9 These 
courts hold that a person has as much right to re¬ 
sist an inv.ision of his ])ersonal liberty, and under 
proper circumstances to take life, as he has to re¬ 
sist death or serious bodily injury,’^® that the right 
to lesist arrest and the right of self-defense arc 
fundamentally separate and distinct and that the 
existence of an actual belief by accused of the ne¬ 
cessity to take the life of his assailant in order to 
jirotect hinis(‘lf from death or serious bodily haim, 
and the existence of circumstances sufficient to jus¬ 
tify such a belief in the mind of a person jiosscssed 
of ordinary firmness and reason, <ire not prerequi¬ 
site to the exercise of the right to resist an unlaw¬ 
ful arrest even to the extent of taking the life of 
anotherHfiw'evei, the right to resist an unlaw¬ 
ful arrest gencKilly is treated as a phase of the right 


of self-defense As in other cases of self-defense, 
a person is justified in taking life only when he has 
reasonable ground to apprehend that he is in im¬ 
minent danger of death or great bodily harm, he 
is not justified in killing merely for the jiurpose of 
resisting an unlawful arrest or other restraint on 
his liberty and where the only injury which can be 
itasonably *ipprehcnded is unlawful detention for 
a short time or other injury short of death or seri¬ 
ous bodily harm The use of excessive force in 
resisting an unlawful arrest constitutes an unlaw¬ 
ful attack'^‘'» and eliminates the right of self-defense 
on the part of the person resisting 

Noiuc or knowlcdqc of authority Except where 
the statute expressly requires that the officer mak¬ 
ing the arrest must make known to the jierson ac 
cused under what authority the arrest is made,'‘'^ 
the mere fact that the officer attempting the arrest 
failed to infoim accused of the warrant, of his offi¬ 
cial charactei, or of the intent to arrest, does not 
justify or excuse killing the officer,cs])tci.ill> 
wlure accused knew that the offitei had the wmi- 
rant and that his j)urpos<‘ w’as to arrest him,'^^’ oi 
had notice of his official ch.iracttr,^^ or where the 


67. Tex—RKkman v State, 134 S W i 
2d ns T. xCr 101 ! 

•to C .1 p 77 note 45 

68 SC — Slate v Rolicrtson, 5 SE 
2d 2S5. 101 Sf” 500 

30 C I p 77 IG 

Necessity as dependent on acts of 
officer 

\ peison hcis no ripht fu tivelj to 
rosibt an illepil airest until the offi¬ 
cer has done some overt ael such 
as laying his hands upon him, and 
the mere statement h\ the oflU t r to 
om sought to he unlawtullv arrested 
to considi r hmi'^elf under arrest or 
that tht tiflU er has a warrant does 
not give the right to mnkf* a ph^ si- 
eal attruk upon the ofluer, further¬ 
more, a person sought to he illegally 
arrested must tease resistant e if tht 
tifht el dt sists from his ettt>rt to ar- 
ri*st - State v Frarit is, ]4‘) SE J4S. 
152 S C 17, 70 A E II 11 

69 Nth—Sirnim rrnan v Slaif, 21 

N\V 387, 10 N«b 015—Simmerrnan 
V Statt 17 ^\V n"), 14 Nth 508 

70 S —State v I)a\is, ]1 S FO b2. 
53 S C 150, 05 \m S R 815 

71. SC—Stfite V Rethune, 90 SE 
752. 112 SC 100 

72. S C State V llethune, supra 

73. Ill—I’t'oph V Scalisj, 154 NE 
715, 321 111 in 

Miss—Wilkinson v State, 108 So 

711. 141 Miss 224 46 ALR 805 
30 C J p 78 notf 51 

74. Ala —Ciieen v State, 189 So 

763, 238 Ala 14 5—Allen v. State, 


App, 11 So 2d 391. certiorari de¬ 
nied. Sup, 11 So 2d ‘592—Welch \ 
Statt 1X3 So 879, 28 Al.iApr> 27‘2, 
tertlorari deriit'd 181 So 880, 2 1b 
Al.i 577—llerr> v Stat<‘ 175 So 
t07, 27 Ala App 507, ttrtioran de¬ 
nied 175 So 412, 294 Ala 414 
Ari/5—Eawi elite v State* 210 1’ 869, 
rtFit*<iring derm d 24 1 1’ 511 certio¬ 
rari denied 46 S 201, 209 'Ll S 
5 85, 70 E Ed 425 

aa--Paramore v Stair, 129 SE 772, 
K.l (la 100—Wall v State, 112 S 
E 112 15 t (la 909 

HE I’eorde V Stalisi, 154 NE 715 
124 III 191 

Kv — (Xirnphtll v (\»mmtmwealth, 157 
S W^ 2il 729, 289 K\ 34—llouaid v 
Commonwealth 56 S AV 2d 162 210 
Kv 7’.S--SmitFi v Commonwealth, 
241 S W 878, 19b K\ 179 
Miss—Wilkinson v State, 108 So 
711, 143 Muss 324 46 A E R 805 

Mont—Statt v Crates, 33 P 2d 578, 
97 Mont 173 

N( v—Slate \ Srnilhson, 19 f’2tl 631, 
54 Nev 417, leliearing denied 22 
T'2d 129 5 4 Nev 417 
(lUl—ITargus v Stale 54 P 2d 211, 
58 C)kl Cr 901—Itohsion v State, 9 
T’2d 54, 59 Okl Pr 178 
Pa — ("ommonwe alth v Troup, 153 A 
337, 302 l*a 24b 

W" Va —State v Holmes, 23 S E 2d 61 
30 C J p 78 note 53 

Nature and apprehension of danger 
generally fceo supra 129-126 

75. Ga—Coleman v State, 49 SE 
716, 121 Ga 594 
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Ttx—Giaffl v State, 119 S W 2d 646 
134 TtxCr ‘10 

76 Ala—Gretnv State. 189 So 763, 
29S Ala 111—Allen v State, App, 
llSe)2d P)1, t e rtiorai 1 deiiu'd Sup, 
11 St) 2d 992 —AXeltFi v Stale 18! 
So 879 28 Ala App 279, tertiorari 
denied 183 So S8b 236 Ala 577— 
B<ir> \ Stite 175 So 107, 27 Ala 
Ai)p 507, ttitioiari denierd 175 So 
112 2!1 Ala 114 

90 C T I) 78 riC)le 55 


77. Te X 

Meintgomerv 

V State 

65 

S W 537 

, 19 Te*xCr 

.904, 5' 

■) I. ] 

L A 

Sbb 





78 Alfi — 

-W iggins V 

St.lie. 

143 

So 

188, 25 . 

Ala Vpp 192 




!0 C .) J) 7 

8 note* 57 




79. Ark 

Apfile tein \ 

State. 

3.9 £ 

5 W 

lObb, 61 

Ark 590 




N (’ —Slat 

f* \ Gai re*tt, 

, 60 NC 

144, 


84 Am D 959 

80. Ala —AViggiris v State, 149 So 
188, 25 \ la App 192 
Okl—Me>th\]n v Stale, 60 P 2d 1002 
(>0 okl (^r 1—Davis v State, 57 1’ 2d 
b34, 59 Okl Cl 26 

Vt —State V Shaw, 50 A 863, 73 Vt 
149 

Failure to wear hadere 

Conviction of murder of railroad 
police'man will he sustained, aUhoir;h 
he* was not at the time wearing 
badge, wh( re accused knew he w.is 
a policeman —Atkins v State, 155 \ 
E 189, 115 Ohio St 542, certiorari 
denied 17 S Ct 590, 274 US 720, 71 
EEd 1324. 
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lack of such information was caused by his fleeing 
on seeing the officer approach If, however, ac¬ 
cused had not, and cannot be charged with, knowl¬ 
edge of the official character of the officer, the fact 
that deceased was an officer attemiiting to make an 
arrest did not deprive him of his right of self-de¬ 
fense,and it has been held that, even though a 
person has been told by a third person that officers 
were likely to arrest him, ncveriheless he is war¬ 
ranted in icpellmg an assault made on him by an 
officer unless he has acepnred knowledge in some 
other way that he is being hailed by an officer 
A person cannot rely on the failure of the officer 
to state his authority or purpose as rendciing the 
attempted arrest unlawful so as to justify resist¬ 
ance, where in the absence of any grounds for the 
apprehension of danger he attacks the officer as 
soon as he is accosted without giving the officer an 
op])ortunity to show his authority or purpose 
Where a jierson states that he is an officer seeking 
to arrest accused for a st,ited ofTcnse, accused may 
either submit at once or demand iiroof of such ])er- 
son\ authority, but if he resists such person viithoul 
giving him an ()p])ortunity to show his authority he 
cannot jilead self-defense if it turns out that such 
person is an officer Self-defense is not available 
to a person who knew or had reason to belie\e that 
deceased v\as an officer and th<it his mission was 
the executum of a wiit of possession and the homi¬ 
cide occurred before deceased had an o])portunit> 
to declare his pur])ose Where accused knew that 
deceased was acting offici.dly in taking him into 
custody, the fact that deceased made the aricst with¬ 
out a warrant and hence did not act technically 
within his rights furnishes no pistification oi excuse 
for a homicide committed in order to effect «in es¬ 


cape from further detention Takewise, where 
accused knew that deceased was an officer and was 
in good faith using no more force than was rea¬ 
sonably necessary to execute the warrant, the fact 
that the warrant was defective conferred on ac¬ 
cused no legal right to kill the officer for the sole 
purpose of preventing the arrest Where accused 
had attempted to commit a felony, he was charged 
with knowdedge that a jirivate jierson might law¬ 
fully arrest him, so that his ignorance of the identi¬ 
ty of the officer who attempted to arrest him did 
not justify his killing of the officer 

Resistance of de facto officer A person who re¬ 
sists a dc facto officer and slays him while in the 
discharge of his apparent duty has only such de¬ 
fense as would exist were the person slain an officer 
de jure 

JFhere officer not attcniptinq to airest A person 
attacked by a policeman independent of any at¬ 
tempt to arrest has the same right to defend him¬ 
self as against a private citizen Accused cannot 
urge as a defense that he killed deceased in resist¬ 
ing unlawful arrest where there wms no threat of 
an arrest at the time of the homicide The fact 
that a peace officer is attempting lawfully and with 
reasonable force to eject a person from a juiblic 
street does not give such jicrson any greater right 
of self-defense than if the officer were lawfully at- 
tcm])ling to arrest him The killing of a ])olice- 
man, even when he is acting in excess of his au¬ 
thority in dis])crsing a public meciuig, wnll not be 
excused on the ground of self-defense because of 
a sipiposed violation of the rights of the persons 
composing the meeting A jierson wffio is not re¬ 
sisting an arrest but who is the aggressor and who 


81. Ca—Thomas v Slate, 18 SK 
30r.. 91 Oa 201 

82 Aid —ST)oon('v v Slate, 115 So 
308, 217 Ala 210, followed in Smith 
V State, 118 So 021, 218 Ala 707 
—Watvon V State, 112 So 181, 22 
Ala App r>7 

Ill —People V Pavae, 192 N E GC8, 
357 111 551 

83. Fl<» ~ Prf'«!lev v State, 78 So 
532 75 Fla ^31. LP A 19181) 975 

30 C ,T p 78 note 61 

84. Okl —Tlar^us v State, ^4 P 2d 
211, 58 Okl Cr 301 

OAcer knocking- on door 

An offlrer who knocks on a per¬ 
son’s front dooi does not necessarily 
do so at his own risk, nor is the per¬ 
son living in the house, if he hears 
the officer knock and does not Rive 
such officer time to make his pres¬ 
ence and purpose known, exonerated 

40 C J.S -65 


if he harms the officer---State v IleN- 
ward 15 S E 2d 669, 197 SC 371 

85 K\ -Coinett v Commonwealth, 
2 IS S W 54 0 198 Kv 236 

Officer in uniform 

Failure ot officer clad m unifoim 
of hiRhwRv patrolman to advi'^i de¬ 
fendants that he was also statt ( on- 
stahle did not lustifv homo ide in 
resisting arrest without inqiiirv on 
the part of defendants as to the offi¬ 
cer’s authority—State v Luster, 182 
S E 427, 178 S C 199 

86 Tex—Smith v State, 89 S W 
817, 48 TexCr 233 

Assanlt at officer’s first word 

Person about to be arrested. If hav¬ 
ing knowledge of officer’s offlt lal 
character and intention to arrest him 
cannot assault officer on his first ut¬ 
tering words and justify act on 
ground that attempted arrest was il¬ 
legal —Robsion V State, 9 P 2d 54, 
53 Okl Cr 178 


87. Wis—Tmpeno \ Stale. Ill XW 
241, 153 Wis 4 55 

88 . K\ —Alsop V Commonwealth 4 
Kv L 517 

89 Cal —T’eople v Roulton. 54 P 2d 
722, 5 Cal 2d 342 

90. Fla—Forehand v State 177 So 
550 551, 130 Fla 355. c ItiriR Corpus 
Juris. 

SC—State \ Messervv, 68 S E 766. 
86 S C 503 

91. Ala - Evfrs \ State, 128 So 465, 
23 Ala \pp 533 

Tex—Vann v State, 77 SW 813, 45 
Tex Cl 434. 108 Am S H 961 

98 Tex—Priedsam v State 116 S 
W2d 1081, 134 TexCr 615 

93. ND—State v Carter. 195 XW 
567, 60 ND 270 

94. Ill —Spies V. People. 12 X E 865. 
17 NE 898, 122 Ill 1, 3 Am S R 
320. 
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commences the affray by attempting to capture an 
officer cannot properly claim the right to kill the 
officer because the latter resists an illegal command 
to throw up his hands The killing of an officer 
several hours after he was captured by accused is 
not excused or justified by the fact that at the time 
he was captured be was making an investigation 
without legal authority therefor A person law¬ 
fully accosted for reasonable questioning under cir¬ 
cumstances suggesting that a crime has been or is 
about to be committed is not justified in slaying the 
accostcr in the absence of any reasonable apprehen¬ 


sion of danger.*^ 

§ 138. - By Pupil against Teacher 

in a proper case a pupil may kill a teacher in self- 
defense. 

A puinl may be entitled to exercise the right to 
kill in self-defense against a school teacher inflict- 
ing punishment which is immoderate and in excess 
of the authority of the teacher or which is malicious 
or for the purpose of revenge, and the question 
is to be determined from accused’s standpoint and 
the circumstances prompting him at the time 


VII. INDICTMENT OE INFORMATION 


A. FOR HOMICIDE 


§ 139. In General 

The rules governing Indictments and informations 
generally, such as the necessity for averment of the es¬ 
sential elements of the offense charged, the certainty and 
precision required, the necessity for the use of technical 
terms, the effect of surplusage, and the propriety of aver¬ 
ring different offenses in the same count ordinarily control 
in indictments or informations charging homicide 

Indictments or informations for homicide arc, cx- 
cei)t as may be otherwise required by statute or by 
the inherent character of the offense charged, con¬ 
trolled by the rules applicable to indictments and 
informations in criminal prosecutions generally 


For example, they must state with certainty and pre¬ 
cision*^^ the facts essential to constitute the offense 
charged,^ sufficient to give notice to accused of the 
particular accusation which he must prepare to 
meet - Where the common law jirevails, great 
strictness and technical accuracy arc requiied^ 
Otherwise, however, the necessary allegations need 
not be expressed in the technical terms generally 
employed, but any words which ate the legal equiv¬ 
alent thereof are sufficient ^ nor is an indictment 
defective because the customary order of words is 
not followed^’ Nothing m.iterial in the indictment 


95. Colo—Pearson v People, 168 P 
655, 60 Colo 7lj 

96. Tex—Serrato v Slate, 171 SW 
1103, 74 TexCr 413 

97. Okl —llciryus v Stale, 54 P 2d 
211, 58 OklCi 301 

ge. Tex—Dill v State, 219 SW 481, 
87 Tex Cr 40 

99. Ind—Aldeison v Stale, 145 N 
K 572, 196 Ind 22 

Clarity required 

The averments will he held suffi¬ 
cient where the offense is stated 
with ilaiitv, accordlnjif to the com¬ 
mon acceptation of the lanffuaj^e 
used—Ta\ loi v State, 226 P 988, 27 
Okl Cr 165 

Axnhiffulty uot shown 

Indictment accusing three persons 
of willful murder bv two of thorn 
shooting deceased in manner un¬ 
known while other abetted them was 
held bufluicnt, not being ambiguous 
—Newsome v rommonweallh, .13 S 
W2d 3b, 236 Kv 344 
Certainty and particularity In In- 
dictmenlb and informations gen¬ 
erally see the C I S title Indict¬ 
ments and Infoimations § 100, also 
31 C J p 660 note 88-p 663 note 26 

1. Ark—Clark v State, 276 SW 
849, 169 Ark 717. 


Del—Slate v Ttenton, 187 A 609, 8 
W W Han 1 

Cla—Passlcv V State, 21 S K 2d 230, 
194 (la 327 

lll_lVople V Moort‘. 14 N K 2d 494, 
368 Ill 4 55 

Ind—Stephenson v State, 179 NK 
(»33, 20') Ind 141, error dismissed 
186 NK 29 1, 205 Ind 141 
30 C I p 89 note 58 
Forms sufTh lent under statutory pio- 
visioiis see infra 141 
SutTieiencv of indictment or informa¬ 
tion foi homicide occasioned 
through operation of motor \ e- 
hi< If set* the CJS title Motor 
Vehicles § 664, also 42 CJ p 1358 
note 90-p 1359 note 10 
Facts essential at common-law 

An indiclment for murder cannot 
omit fact regarded as essential ele¬ 
ment of c*rirne at c ommon law -- 
Alderson v State, 145 N E 572, 196 
Ind 22 

Indictment held had 

Indictment, stating "The Grand 
Jury of sard County c^harges that be¬ 
fore the finding of this Indictment” 
accused killed another by shooting 
her with a shotgun contrary to law 
and against peace and dignity of the 
state, did not charge an offense — 
Pinson V State, 2 So 2d 339, 30 Ala 
App 153 


2. Del—Stale v Benton 187 A 
60 9 8 W\\ Harr 1 

Alo — Slate V Anderson, 250 SW 68, 
298 Mo 382 

NC—State v Binney 194 SK 470, 
212 N C' 7 19 
30 r T p 89 note 59 

Indictment held sufllcient as to ac- 
cusatory part 

In an indictment for involiint irv 
rnrinslcUigbler, a( c usatory T).iit charg¬ 
ing involuntary manslaught< r b> ^o- 
ing to the honn of deceased, who 
was seriously afflicted with he irt 
troulile, and raising an altercation 
with hei, was held subject to criti¬ 
cism for prolixity, it being sufficient 
to charge defendants merely with 
the crime of involuntary manslaugh¬ 
ter — Commonwealth V Owens, 249 S 
W 792. 198 Kv 655 

3. Mo—State v Anderson, 250 S. 
W 68. 298 Mo 382 

4. Ga—Wright v State, 141 SE 
903, 166 Ga 1 

Miss—Wexlei v State, 142 So 501, 
167 Miss 464 

N C —State v Linney, 194 S E. 470, 
212 NC 739 

5. Da —State v Holbrook, 97 So 27, 
153 La 1025 

Zndlctment held not defective 

An indictment for murder was not 


1026 



40 C.J.S. 


HOMICIDE 


§ 140 


shall be taken by intendment or implication.® A 
misspelling of material words may be fatal J but, 
as in the case of other indictments, the mere mis¬ 
spelling of a word,® or an omission,^ by which the 
meaning of the indictment is not obscured, is as a 
general rule immaterial 

Two distinct offenses cannot lawfully be embodied 
in the same count,but mere elaboration of the 
details of the particular offense charged will not 
render the indictment bad 

Surplusage may generally be disregarded,^- the 
statutes sometimes expressly so providing 

It IS desirable, although not necessary, to follow 
approved precedents as to form 

§ 140. Negativing Defenses or Statutory Ex¬ 
ceptions 

The indictment or information need not negative mat¬ 
ters of defense or statutory exceptions, unless they form 
a portion of the description of the offense charged 

In conformance with the rule governing indict¬ 
ments or informations in criminal prosecutions gen¬ 


erally, see the C J S title Indictments and Infor¬ 
mations § 116, also 31 C J p 672 note 46-p 673 note 
51, an indictment or information charging a homi¬ 
cide need not negative matters of defense,such 
as the commission of the act m self-rlefcnse nor 
is It necessary for the indictment to anticipate and 
negative testimony which may be offered by accused 
as to other independent causes of death An al¬ 
legation that an act was unlawful and felonious,^® 
or with malice and purpose to kill,i'^ or with pre¬ 
meditated design to effect death,is sufficient with¬ 
out negativing the circumstance under which the 
act might h.ive been innocent As in the case of 
other offenses, see the C J S title Indictments and 
Informations § 140, also 31 CJ p 720 note 56-p 726 
note 1, where an indictment is drawn under a stat¬ 
ute, exceptions in the statute must be negatived 
where they form a portion of the description of the 
statutory offense ,2i but not otherwise The ex¬ 
ceptions may be alleged in the conjunctive where 
to do so docs not alter the statutory description of 
the offense It is not an obicction that the nega¬ 
tive averment contained in the indictment is more 


defiTtive because the words 'and 
of his malice aforethouf^ht ' inter 
VI ned between “feloniously" and 
‘ kill and murder"—Stale v' Hol- 
hiook, supia 

6 . Mo—State v Brown, 68 S W 5(»8, 
168 Mo 44') 

Tex—Middleton v State, 26 S W'2d 
614, 114 Tex Or 26*1 
Directness and po*^itlveness of state¬ 
ment in iridii trnents and inforinii- 
tions Kfia*rallv si e the f'J S title 
Indictments and Informations § 90, 
also 111 CJ p 659 note 71-p 6(i0 
notf 87 

7. Mo—State v Kiirlamh, 2.6 SW 
89f», 121 Mo 1*17 

8 . Mo—State v Miller, .66 SW 907, 
1.66 Mo 76 

20 C J p 89 note 61 

9. La—State v Ileslua, 90 So 22, 
149 La 683 

Mo—State V Thomas, 12 SW 642, 
99 Mo 215 

10. (la —(Iriir V State 123 SE 210, 
1,68 Ga 321 

Indication of another pending* charg'd 

Indictment merely allcKnifi details 
of particular chartre of manslauiih- 
ter, alUfiing that deceased shot at 
one person with malice aforethoutjht, 
with intent to kill, but missed sui h 
person and killed another, was held 
not demurrable because jury might 
infer that another charge was pend¬ 
ing against accused—Grier v State, 
supra 

11. (ta—("irler v State, supra 

Tnller than ordinary statement 

The mere fact that the indictment 


Sits loilh more full\ than ordinarily 
the manner in whiih thi homicidf 
was committed is not cause for com 
plaint—Grier v State supra 
Indictments held snfllcient 

Indie ItTu lit mtrtlv alleging details 
of partKiilar charge of manslaugh¬ 
ter. alU‘ging that deceased shot at 
one person with malic c> aforethought 
with intent to kill, hut missed such 
person and killed anothit was hi Id 
not demurrable as doubtful w^hethi r 
arc Used was to he tried for assault 
with intent to murder or for murder 
—Grier v St.ale, supra 

12. Ill People V Cordci. 137 NE 

81.6 J06 111 264 

La -State \ Vinzant, 7 So 2d 917 
290 La 201 
,10 C J p 89 note 63 

Surplus ag'e 

(1) In indictment in which charge 

of negligence and that such negli¬ 
gence causid dec ('dent’s deatli slated 
an ofiinse, an allegation that ac¬ 
cused was under the intliienco of in¬ 
toxicating liquor niereU constitutes 
an element of aggravation and may 
he treat! d as surplusage -Glifton v 
U S, 296 F 925, 51 App 1) 104 

(2) Other instance's sec 30 C J p 
89 note 63 [a] 

Rednudauce 

In information charging aroused 
with intent “to kill and murdi'r” the 
words “to murder" were a “redun¬ 
dance "—Childs V State, 99 P 2d 539 
68 Okl Cr 435 

13. Wyo—Gustavenaon v. State, 68 
P 1006, 10 Wyo 300 
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14. Fla—Ni'wlon v State, 41 So 
19, .61 Fla 82 

Kan—State \ Wimer. 155 P 7, 97 
Kan 252 

15. T(\—Avon V State, 277 SW 
1080, 102 Text'! 478 

16 Kv—Greer \ Commonwealth, 
17.6 SW 66.6 161 Kv 296 

17. Ga--Wilson v State, 10 S E 2d 
861. 190 Ga 824 

18. Ind—Willey v State 46 Ind 
362 

19. Ind—Merrick v Stale, 62 Ind 
527 

20 C J p 90 note 69 

20 Wash—St.^te c Si ifert, 118 P 
746, 65 W.ash 596 

21. Hawaii—TeTrlt(>r^ v Ching, 22 
Hawaii 686 

Mo—State v Mikel, 278 SW 670 
20 CJ p 90 not. 72 

Nei essitv to allege laek of necessity 
for abortion i ausmg death of w^o- 
man or absence of advice by ph\- 
sician as to sui h necessity see in¬ 
fra 148 

SxceptiouB constituting* portion of 
description of offense 

The t\cei)tion “without authority, 
justification or extenuation by law" 
contained in the' statutory d,efinition 
of murder forms a portion of the 
statutory de.soription of that offense 
—Territorv v Ching, 33 Haw^aii 686 

22 Hawaii —Territory v Ching, su¬ 
pra 

30 C J p 90 note 7.2 

23. Hawaii —Territory v Ching, su¬ 
pra. 
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inclusive than the statutory provisions,and it is 
not necessary to follow the exact language of the 
statutory exception 

§ 141. Statutory Provisions and Forms 

Under the statutes m force in many Jurisdictions an 
indictment for homicide which charges the offense in 
simple and concise language is sufficient. A charge in 


the language of the statute under which the offense is 
charged, or in conformity with a statutory form, is good. 

Under the statutes of criminal procedure exist¬ 
ing in many states, much of the common-law tech¬ 
nicality concerning an indictment for homicide has 
been removed, and it is sufficient if the indictment 
charges the essentials of the offense in simple and 
concise language Tt is, however, necessary to 
allege every essential element of the crime 


24 . Ill—UtasUv V IVople, 89 Ill 
571 

^0 C J p 90 note 74 

25 . Mo—Statp V Dargatz, 148 S.W 
SSO, 224 Mo 218 

30 C J p 90 note 75 

26 . Cal—IN'ople v Mapaavsay, 291 
P 582. 210 Cal 301 

Kiel -Poll V StaU, 122 So 110, 97 
Fla 6.50 

Ky —Spxaoii v Commonwealth, ‘•9 
S W 2d 220, 239 Ky 177—Arnold v 
Commonwealth, 240 S VV 87, 194 
Ky 421 

Neb—Chadek v Stale. 294 NW 384, 
118 Nel) 626 

NY—Peoiile \ Oavdlca, 203 NYS 
213. 122 Miac 31 

Okl—Williams v State, 258 P 1066, 
18 Okl Cr 1 
30 C J p 90 note 77 
Omission of old foxms allowed 
Omission of ihe old forms and 
phraseolopios re<iuired in a common- 
law indittriKnt iss allowed—Slal<* v 
Renton, 187 A 609, 8 W W Harr, 

Del , 1 

ITew pleading* superior to old 

This form of indictment is mu<h 
less likely to mislead or confuse than 
the archaic, cumbersome, and use¬ 
lessly meticulous fomnion-law form 
Since the adoption of a simple stat¬ 
utory definition of murder it is no 
lonffcr neccssaiv to ust the old com¬ 
mon-law toim with Its unnef essarily 
de*tailed alleviations, whuh tt'nded 
not only to confuse the mind hut 
al.so to produce vaimrufs in pi oof in 
respect of matters which ate reallv 
immaterial—Ptll v State, 122 So 
110, 97 Fla 650 
Porms BUg'g'ested by court 

(1) Forms suKTRested a.s proper to 
he use4 inbte*ad of the prolix com¬ 
mon l.iw lorms are set forth in the 
following eases 

N( 1)—Nidiols V Stale, 191 N W 
109 \(h 3,15 

Okl --Rciv siriK<*t V Territory, 82 P 
728, 15 Okl 186 

(2) Itifoi ni.ttions draw n at cording 
to the form si 1 out in the case of 
Nichols V Stat« supra, have been 
approved in tin to! lowing eases — 
Ringer v Stati 207 NW 928, 114 
Neb 404—Phegl(^ v Slate, 202 N \V 
419, 113 Neh 118 

(3) In the lollowung cases the 
form set out in the t ase of Nit hols 
V State, supra, has been commended 


as preferable to the involved com¬ 
mon-law form used therein—Rourne 
V State. 226 NW 784, 118 Neb 862 
—Sherman v State, 223 N W. 64.5, 
118 Neb 84 

Indictments or informationB beld 
suffleient 

(1) Generally 

K> —Woods V Commonwealth, 139 
S W 2d 439. 282 Kv 596—liUster 

V Commonwealth, 109 S W 2d 638, 
270 Ky 292—Stxson v Common¬ 
wealth. 39 SW2d 229, 239 Ky 177 
—White V Commonwealth, 7 S W 
2d 1059. 225 Kv 153 
Mo—Stale v Reagan, 108 S W’2d 
391--State v Kay lor, 40 S W 2d 
1079, 128 Mo. 115 State* v Benson, 
8 S W 2d 49_State v Kunkel, 289 
S W SG5 315 Mo 1259—State v 
Harev 267 S W 809 
Neh--Chad, k v State. 294 NW 184. 
138 Neb 626 

Okl --Fannin v State, 291 P 989, 48 
Okl Cl 34ti—Williams v State 2.58 
P 10()6, 38 Okl Cr 1—Ta\loT v 
State, 225 1» 988, 27 Okl O 165 
Tex—Smart v Stale 146 S W 2d 197, 
140 TexCr 664 
30 C J p 90 note 77 [a] 

(2) Information charging that the 

injuru'S to deceased were inflictr d 
b\ accused with the premeditated 
design to effect death and alleging 
the means by which the honiu ide was 
committed—Evinger \ State, 45 I* 
2d 5 52 57 Okl Cr C3 

(3) Information for rnuider desig¬ 
nating Iirearm m.inni r of using it, 
intent with whuh act was done and 
j)er‘-on against whom act was direct¬ 
ed in plain and conci.se language'-— 
Williams V State, 258 P 1066. 38 
Okl Cr 1 

(4) Indictment alleging that cer¬ 

tain persons conspired to kill person 
unknow'n. and pursuant to conspira¬ 
cy killed unknown by explosion of 
powder or high explosiAc.s—Jack v 
Commonwealth, 295 S W 983, 220 

Ky 64 0 

(5) Indictment for murder alleg¬ 
ing that within court's Jurisdiction 
nam«*d person unlawlully and with 
malice aforethought killed deceased 
by shooting him in body with pistol 
—Green v State, 158 S E 285, 172 
Ga 635—Geer v Slate, 198 SE 828, 
58 GaApp 422 

(0) Information charging accused 
with murder In the first degree, in 
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that on a specified date he feloniously 
shot and killed a named person in 
a designated county and state — 
State v Kcyger, Mo, 263 SW 363 

(7) Information accusing a person 
of crime of murder lu the first de- 
giee in that he murdered named in¬ 
dividual on certain dav in named 
county of the state—State v Avery, 
126 P 2d 803, 102 Utah 33 

(8) An information, charging that 
the killing was done with malicc- 
aforethought, deliberation, and pre¬ 
meditation, to sustain a conviction 
of murder in the first degree—State 
V Rollon, 212 P 504. 65 Mont 74 

(9) Information charging that dc- 
(<‘drnl*s injurifs were inflicted by 
accused wuth piemedilated design 
to eff.'cl dc.itb, cind alleging means 
bv which mlurics were inflicted — 
Pulliam V State', 65 P 2d 420, 61 
Okl Cr 18 

(10) Indictment allc'ging that ac¬ 
cused did unlawfully, voluntaiiU 
and wulh malic* aforethought kill 
and inuidfi another by then and 
there shooting him with a gun 
as charge of murder—Martin \ 
State, 115 S W 2d 913, 134 TexCr 
379 

(11) Information charging that 
accused ‘wulllulU, delihoral.'ly pic'- 
nicdilatcdlv, and with malice aforc- 
sight made an assault on df((*ased 
with a dangerous and deadly weap¬ 
on, to wut a revolver, loadc'd, etc , 
held by accused at and against de¬ 
ceased, and that accused in the same 
manner shot ofl and discharged said 
revolver and shol ind struck de¬ 
ceased, Ihorthv giving him a moital 
wound whereof he then and th.'rc 
dud”—State v Kong, Mo, 253 SW 
729 

(12) Indictment charging that ac¬ 
cused and his son, before the finding 
of the indictment, unlawfully, will¬ 
fully, and fi loniouslv, with malice 
.ifoi('thought and with intent to kill, 
shot and wounded the named person 
with pistols loaded with powder, 
ball, and other hard substance, from 
which shooting and wounding such 
person died within a year and a day 
thereafter—TTirris v Common¬ 
wealth, 121 S W 2d 693. 275 Ky 42.5 

(13) Indictment, alleging that ac¬ 
cused did willfully, feloniously, de¬ 
liberately, premeditatedly. and with 
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charged27 language sufficient plainly and fully 
to inform accused of the nature and cause of the 
accusation against him 28 Where murder^^ or man¬ 
slaughter,although defined by statute, is defined 
as at common law, an indictment following the 
common-law form will be sufficient and ordinarily, 
as appears infra § 162, under statutes dividing mur¬ 
der into degrees a good common-law indictment for 
murder will sustain a conviction for any of the 
statutory degrees Under some statutes altering 
the common-law definition of murder^l or man¬ 
slaughter,^2 an indictment in the common-law form 
IS not sufficient, and, as appears infra § 162, this is 
also true under some statutes dividing murder into 
degrees Since a statute defining “willful murder” 
docs not create a new crime, an indictment there¬ 
under IS not defective in charging “murder” instead 
of “willful murder ”'^2 jg ^ot necessary to indi¬ 
cate specifically the statute under which accused 
is charged 24 

Under constitutional and statutory provisions al¬ 
lowing a prosecution for felony by indictment or 


information, it has been held that the formal re¬ 
quirements of an information charging the offense 
f)f murder are not different from those in the case 
of a charge of some other felony 

Charge in language of statute. An indictment or 
infoimation charging the homicide in the language 
of the statute defining it,28 or substantially so,27 
ordinarily held sufficient, sometimes under statutes 
so providing, where the statute sets out all the ele¬ 
ments constituting the offense, 28 or is completely 
descriptive of the offense ,22 and in some jurisdic¬ 
tions such form is required 40 However, where a 
statute uses general or generic terms in describing 
an offense, does not sufficiently define the crime, or 
set out all Its essential elements, or where a charge 
in the language of the statute charges a mere legal 
conclusion, an indictment or information which al¬ 
leges the crime in the language of the statute is not 
sufficient; a more particular statement of facts 
IS necessary Statutes authorizing the omission 
of descriptive averments have been construed as 
confined to cases where it will do no prejudice, and 


main 0 nfoiethou«ht, and with the 
intent to kill and muidtr d( coasj'd 
th« mot hod and manner hemp Sf t 
f)Ut in df'tail as thaitrt' of minder in 
th# first de^ref — State v Cooper, 
191 N\V 891, ISf) Iowa li.SS 

(14) Information “that on or about 
the nip:ht of December 2J. 1919 in 
the miini( ipalitv of Santa, T’rovimt 
of Ihxos Sur, I’hilippim* Islands, 
said accused, A^ajilto Diieno voliiii- 
tarih llle^Mllv, and criminnllN at¬ 
tacked Eusebio Alvior with a small 
holo, influtin^^ upon him a wound in 
the abdomen wnich leacbed part of 
the small intestine's and th« pt'rito- 
noum, as a n-sult of which said Eu- 
<cobio Alvior died the next d'lv Act 
committed in violation o1 law ’’— 
17 S \ Diu no 41 I’bilippmc 14 7 448 

(15) Other instances sec 'tO J 
p 90 note 77 Ic] 

27 . Dt I—State V Ke-nton, 187 A 

(.09 S W W TIarr 1 

Fla - Pell V State 122 So 110, 97 
Fla G90 

Idaho—State v Dundhif^h, 164 P 
690, 30 Idaho 3()5 

Tex—Middleton v State, 25 S W 2d 
611, 114 TexCr 2G3 
30 J p 91 note 78 

28 . Del—Slate v Denton, 187 A 

GOO, 8 W W Harr 1 

30 CJ p 91 note- 78 
Ixidictment held Bulllclent to in¬ 
form accused of the* nature* eif the of¬ 
fense of which ho is accused 
Ky—Commonwealth v Dranham, 
120 SW2d 234, 274 Kv 730 
Va—llurd v'^ Commonwealth, 165 S 
E 636. 159 Va 880 

29 . Mont —State v McGowan, 93 P 
562, 36 Mont 422 


30 . Ohio—Sutcllfte V Sidle, 18 Ohio 
4 69. 51 AmD 4 59 

31 . Okl —Tew ell \ Territory, 43 P 
1075, 4 Okl 53 

32. Tfx—Tenninps v State. 7 Tex 
App 350 

33 . Kv--Metcalfe v Common¬ 
wealth. 86 SAV 534 27 Kv L 701 

34 . ITS— r S V Dattle C C Ga 
154 F 540. afllrmed 28 SCI 422 
209 V S 30, 52 L Ed 670 

Mieh—1‘eople v E^cir. 299 NW 803, 
299 Mich 4 9 
Statute not mandatory 

Statute autheiTiziriR a referenee to 
d statute bv its title or in anv othe i 
manner w'hich idfnljfie*s the- stat¬ 
ute de.)es not quire the slalule' un¬ 
der whuh the oftense is chai^td to 
he spetially pleadtd in the infe)rmR- 
tion —People v Int^erseill, 22J N W 
765 245 Mi<h 530 

35 . Mo—State v Lee, 259 S AV 798, 
303 Mo 24 6 

36 . Cal—People v Smith, 12 P 2d 
915, 215 Cal 749—People v Sues- 
ser 75 P 1093, 142 Cal 351 

Fla—Pell V State, 122 So 110, 97 
Fla 650 

Ga — Wilson v State, 10 S E 2d 861, 
190 Ga 824 

Idaho—State v Cavint sa, 235 P 
890. 40 Idaho 500—Stati v Boykin, 
234 i* 157, 40 Idaho 536—State v 
Lundhijch, 164 P 690, 30 Idaho 365 
La—State v Vinzant, 7 So 2d 917, 
200 La 301 

Mith—People V Eger, 299 N W 803, 
299 Mich 49 

Mo—State v Anderson, 260 S AV 68, 
298 Mo 382 


N T—Stale* V Juliano, 138 A 575, 103 
N J Low^ 6G3 

Ohio—Maklev v Stale, 197 NE 339, 
19 Ohio App 359 

Or—Stale v Kin^;sk*y 2 P 2d 3, 137 
Or 305 rehearinB denied 3 P 2d 
1 H 1 57 Or 305 

Tex—Middleton v State, 25 S AV 2d 
611, 114 Tex (V 263—Crule hfield \ 
State, 10 SAV2d 119 110 TexCr 

420 

AVdsh—State v Pasehall, 85 I’2d 
1046, 197 AVash 5X2 
31 C J p 717 note* 27 
Common law or Btatnte 

The indictment is pood if It charp 
e*s the oifense accordinp eithc r to 
the common law or the statute — 
Witt V State, 6 Coldvv Term 5 

37 . Fla—Pell v Slate 122 So 110 
97 Fla 650 

Idriho—State v Met'lurp. JtiO P 898, 
50 Idaho 762 

Ill^People V Te)kolv, 144 NE 808, 
313 Ill 177 

Mo—Stater V Daipalz 148 S AV 889 
214 Mo 218 

Nev —State v (%ja 298 P 658, 53 
Nev^ 272 relu’arinp deemed 2 P 2d 
124, 53 Ne \ 272 

Okl- Tavloi V State, 225 V 988, 27 
Okl Cr 165—Fooshee v State. 108 
P 554 3 Okl Cr 666 

38 . Mo—Slate v Anderson, 250 S 
W 68 298 Mo 382 

39. Tex—Middleton v State, 25 S 
W 2d 614, 114 TexCr 263 

40 . Neb—I’emhrook v State, 222 N. 
AV 956, 117 Neb 759 

41 . Mich — I’eople v Maki, 223 N AV. 
70, 245 Mich 455 
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not to authorize the omission of anything which is 
essential to the description of the offense Tn- 
voluntary manslaughter has been held not to belong 
to that class of crimes which may be charged in the 
language of the statute 

Short forms An indictment is valid winch fol¬ 
lows a prescribed statutory form"^^ or a form pic- 
scribed by a v.ilul rule of court,])articulaily wdicrc 
supplemented by a bill of particulars and has 
been held not to violate the constitutional right of 
accused'^^ to be informed of the nature and cause 
of the accusation against him A form which is 
prcpaied by code commissioners, however, is insuf¬ 
ficient where it docs not comply with the general 
statutory requirements as to indictments and infor¬ 
mations In some jurisdictions the state may use 
either the common-law or the statutory form of in¬ 
dictment Tf the statutory form of indictment is 
used, while in general it must be strictly adhered 
to,*'^! it need not be literally followed substantial 
conformity is sufficient However, an indictment 
which attem[)ts to mingle a common-law and a stat¬ 
utory form, without fully embracing the require¬ 
ments of either, is defective A statute requiring 


a count for a particular offense to be included does 
not apply where the facts do not authorize such a 
count.^** 

§ 142. Time of Offense 

The indictment or Information should show the time 
of the offense charged; but, subject to the requirement 
that It must show that the offense was committed before 
Its finding or filing and that the death occurred within a 
year and a day from the date of the Infliction of the in¬ 
jury, the time is not ordinarily such a material element 
as to require precise averment. 

Conformably to the general rules as to the ne¬ 
cessity for, and the sufficiency of, averments as to 
the time of the offense, see the C J S title Indict¬ 
ments and Informations §§ 123-126, also 31 C J. 
p 680 note 64-p 68Q note 17, the indictment or m- 
ffirmation must ordinarily allege the time of the of¬ 
fense charged Where the common-law rule has 
not been changed by statute, an allegation of time 
is essential as to the commission of the act causing 
the death,and as to each material fact alleged,®^ 
including the striking or time of infliction of the 
injury®**^ and the death, see infra § 155 a, although, 
as appears infra § 178, these allegations need not 


42 . Mi<h—People v Olmstead, 30 
Mich 431 

43 . Ind—State v Ueckman, 37 NE 
2d 531. 219 Ind 176 

44 . Cal —People v Burdfr, 272 P 
816. 95 Cal App 259 

Iowa—Stale V ITarnof^s, 241 NW 
64 5, 214 Iowa 160—State v Har¬ 
ness 238 N\V 430, 214 Iowa 160 
K\ — Conwav v Commonwealth, 88 
SW2d 9.57, 261 Kv 721 
Maas—Commonwealth v Giaromaz- 
za. 42 N E 2d 506, 311 Masa 456— 
Commonwealth v Hi Stasio, 1 N 
M2d 189, 294 Mass 273 
Misfa—Talbeit v State, 159 So 549, 
172 Miss 243 

Utah—State v Aveiy, 125 P 2d 803, 
102 Utah .J3—State v Anderson, 
116 P 2d 398. 100 Utah 468 
VVis —De.rkop v State, 219 N W 
27 8, 196 VVis 571 
30 CJ p 91 notes 88, 89 
Porxn in apiiendlx to criminal code 
‘\n indutnienl for murder in the 
form pivcn in the appendix to the 
c'Timinal code is sufTloient—State v 
Kellev. 247 P 140, 118 Oi 397 error 
dismissed and eertioiari denied Kel¬ 
lev V Statt of Orecon, 47 S Cl 504, 
273 US 589, 71 U Ed 790, and error 
dismissed Willos v State of Oregon, 
47 SCI 658, 274 US 722, 71 L Ed 
1326—Stale v Cast y. 213 P 771, 108 
Or 386, motion denied 217 P 632. 
108 Or 386 

Indlctmeiit or information held 

•ulBcient to charge murder 
La—State v Matthews, 179 So 69, 
189 La 166—State v Capaoi, 151 


So 419, 179 La 462—State v Smith, 
103 So 534, 158 La 129 

N ,T —State v Donato, 148 A 776, 
106 N J Law 197 

45 . NM --State v Roy, 60 P 2d 646, 
40 N M 397 

46 . N M —Slate v Ochoa, 72 J’ 2d 
609, 41 N M 589—Slate v Roy, 60 
P 2d 646, 40 N M 397 

47. La—State v Capaci, 154 So 

419, 179 La 462—State v White, 
1J6 So 47, 172 La 1045 

NJ—State \ Donato 148 A 776 106 
N J Law 397 

48 . La—State v Capaci, 154 So 

419, 179 La 4 62—State \ White, 

136 So 47, 172 La 1045 

N M —State v Roy, 60 P 2d 616, 40 
NM 397 

Or—State v Casey. 213 P 771, 108 
Or 386, motion denied 217 P 632, 
108 Or 386 

Utah—State v Avery, 125 P 2d 803, 
102 Utah 33 

Va —Maxwell v Commonwealth, 187 
S E 506, 167 Va 190 

30 C J p 91 note 90 

49 . Ky—Commonwealth v Moaser, 
118 S W 915. 133 Kv 609 

50. Iowa—State v Harneas, 238 N 
W 430. 214 Iowa 160 

La—State v Pinsonat, 177 So 67, 
188 La 334—State v Robinson, 78 
So 93,1, 143 La 543 

51 . La —State v Pinsonat, 177 So 
67, 188 lia 3.34—State v Robinson, 
78 So 933, 143 La 543 
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52. Minn—State v Holong, 37 NW 
587, 38 Minn 368 
30 CJ p 91 note 9 2 
53 ("al —People v (''oen, 271 P 

1074, 205 Cal .'OG —P(‘ople v Cohen, 
278 P Ur>6, 99 Cal \pp 515 
Va—Rau&oll v Commonwealth, 181 
SE 453, 165 Va G93 
Substantial conformity shown 

Count of indietmtnt for murder in 
degree charging that atf used 
unlawfully and with malice afore¬ 
thought killed a spec^iMed person bv 
burning him with file, followed in 
substance the form preacrilied bV 
statute -Langham v State, 11 So 2d 
131, 243 Ala 564 

54. Miss —Nichols v State, t6 Miss 
284 

56 . S t'' - State v Hastv. 56 S E 669 
76 SC 10.5 
30 CJ p 91 note 94 

56. N (" - State V Oriell, 12 N C 139, 
17 Am D 563 

57. SC—State v Rc'ctor, 155 S E. 

.38.J 1.58 SC 212 

30 CJ p 91 noU 97 
Allegations held safflclent as to 
time of giving mortal wound—Es- 
lovar V State, 245 P 356, 30 Ariz 
159 

58 . La —State v Kennedy, 8 Rob 
590 

.30 CJ p 91 note 98 
69 . Ind—Alder son v State, 145 N 
E 572, 196 Ind 22 
Me—Slate v Conley, 39 Me 78 
NC—Stale v Baker, '46 NC 267 
30 CJ p 91 note 97 [a], p 92 note 11. 
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be proved as laid. However, under the statutes in 
force in many jurisdictions an averment as to the 
time the homicide was committed is not material,®^ 
and IS not an essential element to be allegfed,®^ oth¬ 
er than to show that the death occurred within a 
year and a day from the date of the infliction of 
the injury, which must appear from the indictment 
or information, see infra § 155 a, and that the of¬ 
fense was committed before the finding or filing 
of the indictment or information, which is ordinarily 
required, although under the express provisions of 
some statutes an indictment will not be deemed in¬ 
valid, or the judgment thereon arrested, for stating 
the offense to have been committed on a day sub¬ 
sequent to the finding of the indictment In gen¬ 
eral it is sufficient to allege that accused, on a cer¬ 
tain day, killed deceased However, the precise 
date of the offense need not he alleged,®^ and under 
some statutes it may be omitted So an indict¬ 
ment or information is sufficient in its allegations 
as to the time of the offense where it avers or 
shows that the homicide was committed before the 
finding or filing of the indictment or in formation,®*^ 
as where the acts constituting the offense are al¬ 
leged in the imperfect or past tense, although no 
specific date is stated,or where the indictment in 
code form charges in general teims, without date, 
that before the finding of the indictment accused 


committed the offense or where it is alleged that 
the murder was committed in a certain year, before 
the finding of the indictment ,^0 or that accused 
committed a negligent act on a certain date and that 
‘Subsequently” the death of deceased was caused 
thereby or where the indictment fails to state 
the day of the month, if it appears that the offense 
was committed before the finding of the indictment 
and the death occurred within a year and a day of 
the wounding ,*^2 or where it alleges as the date of 
deceased’s death a date prior to the date on which 
the indictment was returned 

Date as of which offense occurred In some ju¬ 
risdictions It has been held that the date of the 
homicide IS properly alleged as of the date of the 
death where the death and wounding do not occur 
on the same day In others, however, it has been 
held that, since the essence of the crime is the in¬ 
fliction of the wound from which death ensues, the 
date of the offense is properly charged as of the 
date of the mortal blow The indictment or infor¬ 
mation may allege a continuing offense covering 
more than one date 

Misstatement of date Ordinarily a misstatement 
as to the exact date of the commission of the hom¬ 
icide IS immaterial and will not render the indict¬ 
ment or information badMtre formal mistakes, 


60. Ark—Iluntfr v Stal(\ 1IM SW 
102S ns Ark 275 

I^a—State V Charnpasno, lOG So 67t( 
160 I^a 4 7—StaU' v Mtrarthv. 10 
So 677 4 1 Iia,Ann ‘>23 

Mont—Stale v Ileaston, 07 P 2d 3J0 
ion Mont {(M—State v Variella. 
106 P 16 1, 40 Mont 326, 20 Ann 
Cas 39S 

61 . L.a —State v Cornelius 4 2 So 
754, J18 La 146 

Mass—Commonwealth v Howard, 91 
NK 19 7, 205 Mass 12S 

Mo—State v Ward, 7 1 Mo 253 

62 . Ark—Huntt'r v State, 121 SW 
1028, 93 Ark 275 

Cal—People v KpIIv. 6 Cal 210 

Kv—Prue V Commonwealth, 11 Kv 
Op 888 

La—State v McCarthy, 10 So 673 
11 La Ann 323 

NC—Slate v Orrell, 12 N C 139 17 
Am D 563 

63 . Mo—State v McDaniel, 7 SW 
634, 94 Mo 301 

64 . Oa—Thomas v State, 71 Ga 44 

La—State v Warthen, 95 So 711, 

153 La 260 

Minn—Stale v Rvan, 13 Minn 370 

Effect of allegation as implying 
death of deceased see infra 4 153 

66 . Cal —People y Kelly, 6 Cal 210 

Mont—State y Heaaton, 97 P 2d 330, 
109 Mont. 303—State v, Vanella, 


106 P 164, iO Mont 326. 20 Ann 
Cas 398 

30 C 1 p 92 notes 18. 31 

On or about 

\n alh gallon that on or aln) it a 
da’s designated whJth is prior to th( 
date on wlinh tht indictment or in¬ 
formation was found or liled, ar- 
( used killed d(‘c<‘ased is siifTn umt 
State V Heaston, 97 P 2d 130 109 

Mont 303—30 CJ p 92 notes 18 fn]. 
11 laj 

60. Mo—State y Ward, 74 Mo 251 
Vh -Woods y (^)mrnonwealth, 124 
S E 458, 140 Va 491 

67. Cal—People v Kelly. 6 Cal 
210 

Ky—Pu(kett y Commonwealth, 95 
SW2d 24 2, 264 Kv 577 
NY—People y Murphy, 87 NYS 
786 93 App niv 383, affirmed 72 

N K 114 6, 179 N Y 595 

Averments held to show killing' pri¬ 
or to indictment 

Ga—Baker v State, 49 SE 782, 121 
Oa 592—Sutherland v State, 49 S 
E 781, 121 Ga 591 
Failure to show date of finding 
Indictment which alleges that act 
causing injury was committed be¬ 
fore finding thereof is not insuffi¬ 
cient for failure to show date of find¬ 
ing—Puckett V Commonwealth, 95 
SW3d 242, 264 Ky 577. 

1031 


68. Ark—Ilunttr v State, 124 SW 
1028, 93 Aik 275 

30 CJ p 92 note 16 

69. \U—Huiton y Stale. 37 So 435, 
141 Ala 32 

70. l\il—People V Kelly. 6 Cal 210 

71 . NY—People v Murph\, 87 M 

YS 7S6 93 AppDiv 383 affirmed 

72 NE 1146, 179 NY 595 

72 . Ky—Milburn y Commonwealth, 

3 S W 2d 204 22 1 Ky 188 

NC—State v Shephdd 30 NC 195 
Reason for rule 

It sufficient to alli'gc anv matter 
in the manner in whieh It is nect s- 
sary to prove Jt -State v Shepherd, 
supra 

73. Ind—Robinson v State, 110 N 
E 980, 184 Ind 208 

74 Mass -Commonwealth y Mac- 
loon 101 Mass 1, 100 Am D 89 
Ohio—Hill V State, 1 Ohio Dec, Re¬ 
print 135 2 WestLJ 4 27 

75. La—State y Hobbs, 33 La Ann 
226—State V Wallman, 31 La Ann 
146 

76. Wash—State y Hazzard, 134 P 

514 75 Wash 5 

30 CJ p 92 note 6 

77. Ky —Maxoy y Commonwealth 
74 S W 2d 336, 255 Ky 330 

La —State y Cornelius, 42 So 754, 
118 La 14 6—State y Hardaway, 
24 So 320, 50 La Ann 1345 
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which may be corrected from the statements in the 
indictment itself, are cured by the statute of jeo¬ 
fails 

Repetition of date A repetition of the date as 
to a nonessential allegation is not necessary,and 
a failure to repeat it before the allegation of the 
mortal wound has been hold not to vitiate an indict¬ 
ment 80 An indictment which alleges the date of 
the assault and when accused held the weapon in 
his hand, but fails to repeat it as to the blow itself, 
is sufficient Allegations of time may be repeated 
by words of reference, such as “then and there, 
'‘then” alone,83 or “aforesaid '’84 

Showing offense zvithin period of limitations 
Since a prosecution for a jiarticular offense or 
crime is not barred by lapse of lime, unless a period 
of prcscni)tion or limitation is fixed by law there¬ 
for, see Criminal Law § 223, in the absence of a 
statute barring a prosecution for murder, it is not 
necessary to show that the offense was within any 
period of limitations However, where a prose¬ 
cution IS for manslaughter, which under the partic¬ 
ular statute may be barred, the averment of tunc is 
necessary to show that limitations have not run, al¬ 
though the indictment is in form for murdei 86 

§ 143. Place of Offense 

The place of the offense must be alleged with suffi¬ 
cient particularity to show that it is within the Jurisdic¬ 
tion of the court 


It IS essential that an indictment or information 
for homicide allege the place of the offense for the 
purpose of showing that it is within the jurisdic¬ 
tion of the court,87 unless the necessity therefor has 
been obviated by statute 88 The allegation is in 
general required only to be sufficiently certain for 
that purpose ,8*^ but in some jurisdictions it is nec¬ 
essary to allege the jilace of the infliction of the 
wound Ordinarily an allegation that the offense 
occurred in a certain county is sufficient A 
charge that in a certain county accused killed de¬ 
ceased by certain acts sufficiently states that the 
acts as well as the killing look place in the county 
named 

Repetition of averment of place At common law 
It was necessary that the aveiment of place be 
re]»eated to every material fact in the indictment ,^3 
but this rule has been greatly relaxed under modern 
statutes, and it is sufficient if the jilace clearly ap¬ 
pears from the entire indictment '^^4 Allegations of 
place may be repeated by words of reference such 
as “then and there”'*^^ or “aforesaid 

The precise locality within the county at which 
the crime is committed need not be alleged ^7 

§ 144. Description of Accused 

The accused must be clearly and certainly described. 

In conformity with the rule api)lical)le in crim¬ 
inal prosecutions generally, see the C J S title In- 


V Uakor, 4C NT 267 - 
Stato V Orroll. 12 N C IHO. 17 Am 
D 561 

Pa—(’"ommonwealth v Weiss, 130 A 
403 2S1 Pa lOo 

Amendment of indictment or infoima- 
ation as to date of offense charged 
generally see the <"18 title In- 
dutments and Informations ^ 212, 
also 31 CJ p S31 note 86-p 812 
note 3 

78 . Va.—Commonwealth v Ailstock, 
14 Va 620, 3 firatt 620 

30 C J j) 92 note 26 

79 . Ind—Welch v State, 104 Ind 
347 

30 C J p 92 note 3 

80 . Mass —Commonwealth v Park¬ 
er, 12 Cush 1S6 I 

81 . NC—State v Cherry, 7 NC 7 

82 . Wash 'Stale v Stone, 13 I* 2d j 
427, 169 Wash 233 

30 C J p rioti M 

Mode of repealing allegations of time 
os to death of deceased see infra 
5 155 a 

83 . Mo—State v Taylor, 21 Mo 
All 

30 CJ p 93 note 35 

84 . NC—State v Lamon, 10 NC 
175. 


I 85 Maas — Commonwealth v Snell, 
75 NE 75 1S9 Mass 12, 3 LRA, 

I NS. 1019 

30 C J p 92 note 8 

sa Cal—People v Miller, 12 Cal 
291 

87 . Ky—Spencer v Commonwealth, 
210 S 750. 194 Ky 699 

30 ("J p 93 note 38 

Allegations as to place of death see 
infra § 15.5 b 

\mendment of allegations ns to place 
of otlense see the CJS title In¬ 
dictments and Informations § 242, 
also 31 C .1 p 832 note 4-p 833 
note 12 

88 . Mass—Commonwealth v How¬ 
ard. 91 NE 397. 205 Mass 128 

30 C J p 9.3 note .39 

89. Wash —State v Ha/.zard, 134 1’ 
514, 75 Wash 5 

30 CJ p 93 note 40 

Details an to the place the crime 

occurred need not be alleged—State 

V Champagne J06 So 670, 160 La 

47 

90 . Ind—Alderson v State, 145 NE 
572. 196 Ind 22 

Utah—State v Green, 6 P 2d 177, 78 
Utah 580 

91 . Ariz—E.scohar v. State, 245 P 
356, 30 Anz 159 
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Allefirations held sufllcient 

Information, alleging that accused 
in the parisli of Orleans and within 
the juri‘-di< lion of tin court, feloni¬ 
ously killed dc( (Msed, sufTiciently 
« hargi‘d the phne ol the killing, as 
the place alleged related to nothing 
else but the priinipal rn ciisntion — 
State V Warthen, 95 So 711, 153 La 
260 

equivalent to “Ia” 

Wheie it IS chaigtd that the of¬ 
fense was <‘oniTnilted at a oertciin 
point, the word .it" ine.ins ‘in ” 

La—Sl.ilc* V Smith, 3S La Ann 101 
Mo—State \ IJarr, 102 S W 2d 629, 
Un Mo 738 

92 lows -Stale v Rankin. 130 N 
W 732 150 Iowa 701 

93 La—Stall v Kennedy, 8 Rob 
590 

94. Ill —Jackson v People, 18 Ill 
269 

30 C J p 01 note 17 

95. Mo--State v Riddle, 78 S W 
60b, 179 Mo 287 

30 CJ p 93 note 13 
98. N C —State v Lamon, 10 N C 
175 

97. Wash—State v Anderson, 231 P 
4 56, 132 Wa^h 130. 

30 CJ p 93 note 41, 
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dictments and Informations § 127, also 31 CJ p 
689 note 18-p 693 note 14, the indictment or in¬ 
formation for homicide must be clear and certain 
as to the persons charged.It is not necessary to 
state his residence®^ or other matter of particular 
description ,1 nor is it necessary to allege that 
accused was of sound memory and discrelion,^ or 
of sound mind 3 

An indictment charging accused with murder un¬ 
der a statute governing murder by convicts should 
allege that accused is a convict of the specified 
class ^ 

§ 145. Description of Person Killed 

a In general 

b Sox, description of females 
c Social and civil status 
d Description of child 
e Other matters of description 

a. In General 

The indictment or information must so describe the 
person killed that the accused may know whom he or she 
is charged with having killed, if known, the name of the 
deceased must be alleged, but if unknown it need not 
be, provided that fact is alleged 

The indictment or information must be so cer¬ 
tain as to the iieison against whom the offense was 
committed that the ])etson indicted may know and 
understand whom he or she is charged with having 
killccD^' I'he name of the deceased must be alleged, 
if known ^ 

Name unkmmm If the name of the deccaseel is 


unknown to the grand jury, an indictment will be 
sufficient if it states such fact, cither as to the 
Christian name,*^ the surname,^ or the full name,® 
and describes him by a fictitious name If the 
name is not known the indictment must allege the 
fact, and give as clear a description of the person 
injured as the facts before the grand jury will per¬ 
mit When deceased is once described as a per¬ 
son whose name is unknown, he may be identified 
111 suhsequent allegations by words of reference ’2 

harm and sufficiency of allcqations A descrip¬ 
tion of deceased by the name by which he is com¬ 
monly known is sufficient, although variant from his 
true name, ^3 where the deceased was known 

by two names it is sufficient to allege either It 
may he sufficient to employ the initials of the first 
name An error in the middle name of the de¬ 
ceased IS not material 16 An indictment for the kill¬ 
ing of a freed man has been held sufficient, although 
It describes deceased liy a Christian name only 
Under seime statutes an error in the name of the 
person deceased is not mal(Tial where the offense is 
dcsciihcd 111 other respects with sufficient certainty 
to identify the act 

Repetition, variations, and place of avcning 
name Where the name of a peison has been once 
w^ell slated, a variance in its repetition has been 
held not fatal unless prejudicial to accused,^® as 
has the occunence of a blank in place of a subse¬ 
quent repetition,26 or the omission of a word of 
reference to connect the lepcatccl name with that 
previously stated 21 The word “abas” sufficiently 


98. I*hi]ippino—IT S V Li-Duo, 2 
Philippiiit 67“’ 

30 O' J p Oi nolf* TiO 

99 (IA —SUidst ill V Sldto, 7 Ga 2 

1. DC'—Dune kton \ TJ S, 18 App 
DC 318 

30 ("J p 01 note 52 

2. Ga—Green v Stale, 158 SK 285 

172 Ga G15— Towers v Stale 157 
SR 105 172 Gi 1—G<ei v State, 

lOS SE S28 58 Ga \pp 422 

30 G J p 04 note 54 

3. Ga—Hiown v State, 79 S E 231. 
It eta App 437 

30 C J p 91 note 55 

4 . Ala—Williams v State, lOB So 
213, 230 Ala 296 

Averment not insuffleient 

An indictment under statute pov- 
ernhiK muidei h\ convicts, charging 
that accused was "a convut sen¬ 
tenced to imprisonment for life for 
robbery from the Circuit Court of 
Mobile County”, was not improper 
as referring to the nonexistent of¬ 
fense of ‘‘robbery from the court ”— 
Williams V State, supra 

5. Ala—Tage v State, 61 Ala 16— 


Robcits^ V State 140 So 356, 25 
Ala App 477 

Amendment of description of person 
killed sec the C I S till< Indiol- 
iiu'nls and Informal ions ti 241, also 
31 C .T p 831 note 78 

6 . Ala—Reese v State, 8 So 818, 
90 Ala 6 21 

30 (' T p 01 note 57 

Name of <hild st e infra subdivision 
d of this section 

7. Ala - Bryant v State, 36 Ala 270 

30 CJ p 01 note 59 

8. Ala —Osburn v State, 73 So 085. 
198 Ala 21 

9. Wvo—Trurnble v Teintorv, 21 
T 1081, 3 Wvo 280, 15 DR A 177 

30 T p 04 note 61 

10. Mass —Commonwealth v Di 

Stasio, 1 N E 2d 189, 294 Mass 273 

Mo—-Slate v Surtino, 115 SW 1015 
216 Mo 408 

11 . Tex—Johnson v State, 131 SW 
1085, 60 TexCr 305 

30 C J p 94 note 63 

12. Okl —Morgan v Territory, 85 P 
718. 16 Okl 530 

30 C J p 94 note 64 
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13 Ala—Robertq v Slate, 149 So 
356, 25 Ala Vpp 4 77 

111—People V Colder, 137 NE 845, 
106 Ill 261 

30 (’’ I p 04 note 66 

14. Tex.—Archei v State, 5 S W 2d 
503, 109 Tex('r 414 

15 Va - Biovyn v Commonuealth, 
10 S E 7 4 5, 86 Va 460 

30 C J p 95 note 67 

16. Cal —People v I..oekwood, 6 Cal 
205 

17. Tenn—Boyd v State, 7 Coldw 
60 

30 C J p 90 note 60 

18 Iowa --State v Windahl, 64 N 
W 420, 95 Iowa 4 70 

19 Fla - Meyer v State, 103 So 
GiO, 80 Fla 261 

30 C J p 05 note 71 

20 Ky —Alford v Commonwealth, 2 
SW 234, 84 Ky 623, 8 Ky D 550 

30 J p 95 note 72 

21. Tex—Pearson v State, Cr, 86 
SW 325 
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expresses the meaning '‘otherwise called’' or “other¬ 
wise known as ,”^2 ^nd where a person is known by 
two names, and both are stated under an alias, it is 
immaterial which is first stated or which is the true 
name Where the full name has been once well 
stated, an alias giving only a single name is not de¬ 
fective The state may designate deceased b> 
different names in different counts,^'''’ or by a cer¬ 
tain name in one count and as a person unknown in 
another -6 Different spellings of the name of de¬ 
ceased, where they are idem sonans, do not render 
the charge defective 27 If the name of the deceased 
is contained in the averment of the assault or in¬ 
fliction of the in)ury, its omission in the averment 
of death IS immaterial 28 However, it has been held 
that the name must be stated in the conclusion of 
an indictment for murder,2^ although it need not ap- 
jiear in order after the word “murder” if the con¬ 
clusion clearly states the murder of a iiarticiilai 
person,20 and a conviction for manslaughter may 
be sustained where the name of the person killed 
is omitted from the conclusion 2i 

b. Sex; Description of Females 

The sex of the person killed need not be alleged, 
unless the killing occurs in the commission of another 
offense which can be committed only on a female, and 
where that fact is otherwise shown a specific averment 
thereof is unnecessary Ordinarily it is unnecessary to 
allege that a female killed in an attempt to procure an 
abortion was pregnant or quick with child 

It IS not necessary to allege the sex of the per- 
aon kilUd,22 except w^hen the killing occurs in the 
perpetration of another offense which may be com¬ 
mitted only on a female In an indictment for 
homicide in the commission of, or attempt to com¬ 


mit, a crime on a female, the fact that deceased 
was a female is sufficiently shown by use of a fem¬ 
inine n.ime and pronoun^^ or a reference to her 
woml),25 or both 26 An indictment or information 
for the murder or manslaughter of a female in an 
attempt to procure an abortion nc'ed not allege that 
she was pregnant27 or quick wuth child ,28 but the 
rule has been held otherwuse in an indictment for 
manslaughter where the words aic made .i descrip¬ 
tive averment in the statutory definition 

c. Social and Civil Status 

It is unnecessary to set out the social and civil 
status of the person killed, unless they are included in 
the definition of the crime as an element of the offense 

As a geiural rule, it is unnecessary to set out ])ar- 
ticular descriptive nititters with relation to the per¬ 
son killed So, on an indictment for killing an 
officer in the discharge of his duty, the fact that de¬ 
ceased was an officer so acting need not ordinarily 
be alleged However, such descriptive matters 
may bt necessary in a ]irosccution under .i statute 
making such matters, other than those ordinarily 
included in the definition of the ciinie, an element 
of the offense ^2 

d. Description of Child 

An indictment for the murder of a child may describe 
ft as not named, or as of name unknown, and may iden¬ 
tify It by reference to the names of its parents Age 
and sex need not be alleged 

An indictment for the ninrdtr of a child may de¬ 
scribe the child as not n.imed,'*^ qj- (-,{ n^ime un¬ 
known The indictment need not exjiressly state 
that the child was born alive Its age‘^6 (,j- sex^7 
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30 C ,1 p 9b not. 9 1 

43. Ala - Rifdn v Stati', 97 So 73, 
210 Ala 111 

30 r ] p 96 nott 95 

44. \rk -Ilogirs v State, 206 SW 
152, 156 Ark 161 

30 C J p 9b not! 96 

45. Cal—Pfople v Fldndge, 86 P. 
832, 3 Cal \pf) 0 48 

46. Tex—TiiggH v State. Cr, 63 S 
W 104 

47. Ala —Clarke v Stale, 23 So 671, 
117 Ala 1, 67 Am S K 157. 

30 C.J. p 96 note 1. 
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need not be staled. Accused cannot complain of the 
use of the names of the child’s parents unless he 
was misled thereby A description of a child 
as one without a name, the child of a woman 
named, is a sufficient averment of its surname 

e. Other Matters of Description 

in general it is unnecessary to allege that the person 
killed was a human being, or a reasonable creature in 
being, or that he was **in the peace of the state” or a 
similar statement 

It has been held that, where the laiif^^ua^e of the 
statute IS nol followed, and the indictment does not 
describe the offense as murder, which, as appears 
supra § 13, is defined as the unlawful killing; of a 
human being;, etc, the indictment, althoug;h naming; 
the pel son killed, should state that he was a human 
being;As a g;ener.il rule it need nol be alleg;ed 
that the jierson slain was «i human being;^! where 
the name of the ])ers()n killed is set out m the in¬ 
dictment,''^- at least wlierc it is alleged that accused 
‘'murdered” the tierson named,or committed an 
assault tind baiter} on him,*^''^ and refers to said per¬ 
son named b} the personal jironoun “he” or “him,”^*'' 
particularly where the ciime is tileaded in the foim 
and language of the statute A eluirge of killing 


an Indian is sufficient to aver the killing of a human 
being It IS not necessary to allege that the person 
killed was a reasonable creature in being,5^ or a 
person,^® or to describe him as “the deceased 

An averment that the person killed was “in the 
jicace of the state”®^ or “in the peace of God”®2 js 
unnecessary 

§ 146. Act or Omission Causing Death 

In the absence of statute authorizing its omission, 
the act constituting the offense must be clearly alleged. 
All the parties accused may be charged as principals or 
they may be charged as principals and accessaries as the 
facts warrant If a conspiracy existed, it need not be 
alleged 

In the absence of statute authorizing its omis¬ 
sion, a clear and substantive charge of the act con¬ 
stituting the offense is necessary The exact form 
of words is immaterial Under the vatving stat¬ 
utes in clidcrcnt jurisdictions various short forms of 
indictments or informations are sufficient, such as 
that accused munkred deceased,®^ that accused 
voluntarily killed deceased that accused volun- 
t.irily with malice afoi ethouglil killed deceased.®'^ 
and under some it is sufficient to charge the homi¬ 
cide by name,f>^ but iii such case the court, in the 


48. —SLite v runninj^harn, 82 

NW 77^) 111 Iowa 2‘i J 

30 O J I) ‘If, n(»to 3 

49. Ala — n*<tior V State 97 So 7^, 
210 Ala 111 

50 C*!!—People v Liee I^ook, 70 P 

6fi0 1 17 Pil 590 

30 r T p 96 note 10 

Sufhc lenov of larippici^i following: 
statute SOI' supra § 111 

51. Fla—Pee v Slate 157 So 123, 
115 Fla 10~AVlntrnin v State, 122 
So 507, 97 Fla 9SS 

52. Cl a—flrt«n v State, 158 SE 

285, 172 (la 615 —(Ihm v Stale, 19S 
SE 8 28 58 (la \pF) 4 22 

Va — Woods \ (\)ninionw t alth, 124 
SE 4 5S 110 Va PM 

Wash—State v Montnomerv, 132 P 

2d 720 

30 C 1 P 00 note 11 

53. Pal—I’eople \ Smith, 12 P 2d 
04 5, 215 t'al 719 

Va—Woods \ (\)Minionw< alth, 124 
S E 458, 140 Va PH 

Wash —Stale v Mont^onu i v, 132 P 
2d 7 20 

30 C J p 96 nolo 12 

54. I'U( rlo Rk'O—P eople v Cehul- 
dan, 18 Puerto Rico 785 

55. Va —Woods v ('‘ommonwealth, 
124 SE 4 58, 140 Va 491 

66. Pal —People v Smith, 12 P 2d 
945, 215 Cal 749 

67. Ark— Reed v State, 16 Ark 499 


58. NC—State v Pale, 28 S E 154, 
121 NC 659 
30 C T p 9h note 15 

59 Wis—Powers v State 99 NW 

447 1 22 Wis ]63 

60. Pa—Slite v Hopan, 42 So 352 
117 La 863 

61. Ga—Rarnc's v Slate, 100 SE 
788 24 (la App 372 

30 <M p 97 note 19 

Averment as to peaoe of the state 
held sufficient 

(1) Information in murder prosi‘- 

euticm held nol defeoli\'e a^' failinR 
to chaisf th It deceased ‘was then 
and thue in the peace* of thi state ” 
- State V Youiik 286 S \\ 29, 314 

Mo 612 

(2) V murder indictment alh PTinM: 

Dial d« fendants “made an assault on 
and upon the hodv ot one Nic holas 
Miller who then and tluie wms in 
the peace* of the people ot said stale 
cjI Illinois” was not void foi fail¬ 
ure to allege in the lanfiua^e ol the 
statute that th c*t ased was "iri the 
peace of the pc'Oplt* ”—Pt'ople v 
Prut*, 20 XE2d 61. J71 Ill 137 cer¬ 
tiorari denn>d I’rice v People of 
Slate of Illinois, 60 S Ct 94, 308 US 
f,51 84 L Ed 403 

G2 VC—Stale v Howard, 92 N C 
772 

30 C J p 97 note 20 
63. Idaho—State v McMahan, 65 P 
2d 156 57 Idaho 240 
Ind—Shelton v State, 199 N E 118, 
209 Ind 634 
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NT M—state v Grav, 30 P 3d 278, 38 
N M 203 

30 C’ T p 97 note 22 

Case overruled 

The case* of State v Ijundhif^h, 164 
P 690 30 Idaho 365 which held that 
an indictment ot information charFc- 
inFt that accused at a speeified time 
and place did the n and tliere will¬ 
fully, unlawfiillc fc lonioiisK and 
with malice nfoiethouRht kill and 
mill del a named person, without 
.stalinp: the acts rdiecl cm to consti¬ 
tute the offc'nse charj^ed. was sufh- 
fient, and the* cases followuiiR it in 
that jiartieular weie eNprc*sslv' o\ c*r- 
ruled in the ca'-c* of State ^ Me - 
Mahin 65 P 2d 156, 57 Idaho 2 40 

64. Iowa—Strile V Gifihons, 120 V 
AV 171 112 lowM 9 1 , 

30 ('J p 97 note 2.3 

65 ('‘al —I’eoi)l« V r>vkps, 290 P 
102 107 F il \pp 107 

La -Stale v White, t 16 So 47, 172 
La 1045 

NM—State v Hov, 60 P 2d 646, 40 
NM 19 7 

Utah—State v Averv, 125 P 2d 803, 
102 lUah 13 

66 Te\—Powfll v State, 21 SW 
2d 728. 11 3 TexTr 314—Crutchfield 
V State 10 S W 2d 119, 110 Tex Cr 
420 

67. Tex—Powell v State. 21 S W 2d 
728, 113 TexCr 314 

68. At!/—S tate v Renham, 118 P. 
2d 91, 58 Ariz 129 
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exercise of a reasonable discretion, should be lib¬ 
eral in granting a bill of particulars where neces¬ 
sary to inform accused what the state expects to 
prove against him Acts and omissions consti¬ 
tuting the offense may be charged in the conjunc¬ 
tive It IS not necessary to repeat in the conclu¬ 
sion the acts which accused did ''i 

Print'tpah or accessaries The indictment may 
charge accused as a pnncijial regardless of whether 
he was an accessary, aider, or abettor ^2 Where 
two or more persons aic charged with the crime, it 
IS unnecessary to show whether the crime is charged 
to have been committed by the joint act of deftnd- 
ants or whether one is charged as an accessaiy"-* 
The indictment may chaige all the defendants as 
principals,or it may allege the matter accoiding 
to the facts and chriige the various defendants as 
principals and accessaries as the facts wairant,^*'’ 
nor IS It necessary where the indictment charges 
accused and others with a homicide to allege wheth¬ 
er accused committed the crime with the others in 
a joint enterprise or iiidividuall> in a sepaiatc en¬ 
terprise 

Conspiiuiy An indictment which charges two 
or more jicrsons as principals need not ch.irge a 
conspiracy in pursuance of which the homicide was 


committed 

§ 147. - Omission of Duty or Negligence 

Where the homicide is charged to have resulted from 
a negligent act or omission the indictment or information 
must be with certainty sufficient to put the accused on 
notice of the offense with which he is charged The act 
or omission must be alleged and such facts and circum¬ 
stances as are essential to show negligence, but the duty 
violated, or the standard of care required, ordinarily 
need not be averred 

In general, where the homicide is alleged to have 
resulted fiom a negligent act or omission, the in- 
tlictment or iiifoimation is sufficient W'hcre it puts 
ace'used on notice of the offense with winch he is 
charged There must be certainty in making the 
chargi,7‘> Imt no more certainty is retiin^ed in 
charging manslaughter resulting from negligent in¬ 
action than from negligent action All ihe facts 
and circumstances essential to show tlu neglect 
must be set birth,hut it is also held, v\hcrc the 
acts m which accused w^as engaged are st.ited, that 
the charge is sufficient without setting out in detail 
in what the negligence consisted However, un¬ 
der statutes providing that it shall he siifticicnt, in 
an indictment for manslaughter, to charge that ac¬ 
cused did feloniously kill and slay decease il, it has 
been held that, wheie the acts constituting alleged 


NM—stntf* V Kuv 60 P 2d 616, 40 
N JVi jy? 

Utnti—Slatf' V Aver>. 126 P 2d 803, 
102 Utah 3.1—Htalt* v Anderson, 
116 I» 2d 308, 100 Utah 468 
69. Anz—State v Pmham, 118 P 2d 
01, 68 An/ 129 

70 Minn -.Slate v .Staples, 148 N 
VV 281 126 Minn 196 

71. JMonl —Slate v P.loom, 3.'j I’ 
2)2, i: Mont 551 —Stale v Noilti- 
rup, 2.5 1* 228, 13 Mont 6JJ 

72. Ind —Peatf, v Slali>, 12 N K 2d 
270, 21.3 Ind 560 

73 C’al—Peoph> v llurdg^, 272 P 
816, 9.5 (\0 App 259 

74. La—-Stale v e’apat i 154 So 419 
179 La t62 

Mo —St.iL( V l’a\ton, 2 S AV .394, 90 
Mo 220 

75 Mo—St.ate v F’ci^ton, supra 
Zziillctnient held safflclent 

\n Jiiiormalion (harj^mp: that nr- 
cuseej’s (odtlend.inl Itloniouslv and 
of his nialKf .itorHhouptit shot and 
killed d(«(as«d and tliai netusud fi- 
lonlouslv and of ins runlue afort- 
thought wafc, pnsiiu, b. IpiriK, ahet- 
ting, etc hui h (odi fendant m the 
felony of nnudrr and lli.it a< < used 
and his codt'fendani l<.»iiiousi\, ( tt 
and of their ni.iluo iitort ( liou^ht, 
killed and murdered su< b df < teased! 
was held sufficient to inform arc used 
of the nature of the ch.ar«o .aKainst 
him, and to support the vcidict and 


judgment lendrnd lhtT«‘on—State' v 
Jackson Mo 252 S W 724 
76 (Ja—Hams v State, 9 S E 2d 
18 5, 190 Oa 258 

Okl—Evinger v State, 45 J'2d .552, 
.57 Okl Ur 61 

77. K^ —Jeflnes v roinmonwealth, 
74 S VV 2d L’O.S, 2.55 Kv J65 

M<i —State \ Stogsdill, 23 S W 2d 22, 
3 24 Mo 105 

Wis—Pollack \ State 253 NW 560, 
215 V\ IS 200, adhered to on roheai- 
ing 2.51 NW 4 71, 21.5 Wis 200 

78. Aik —Madding v State, 177 S W 
410, 118 Ark .506 

30 (” I p 97 note 29 

Indictments or informations held 
BofELcient 

(1) (.lenerallv—(^lifton v U S, 
295 F 92.5, 51 App DC lol 

(2) Tndictmc'nt for manslaughter 
in killing !»> use* ut imp gun State 
V Ui'ckh.am, 267 SW 817, J06 Mo 
566, 27 A L K 1091 

(3) Indictment in involunt.aiv 
manslaughtet piosc'cution against 
railroad dossing waU hnian which al¬ 
leged ernplovment of waldini.in, du- 
tjc-s cast on him b\ virlut of em- 
plovment to give warning of approach 
of tiairis, and that waUliman failed 
to jreitoTm such duties—State v 
Benton, 187 A 609, 8 AV W Harr 
Del , 1 

(t) An information charging that 
chiiopiac tor, in undertaking to treat 
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a patic'nl’s inf»«(ted foot, instructed 
the patient tigainst the rme of insulin, 
which was mclispc'nsahle to the pa¬ 
tient’s rfcoverc, knowing that the 
patient was sullering from ditCietc** 
and that the p.iticnt died as a re¬ 
sult of such treatment, was suflicient 
to thaigc* niansl.iughter —Slate v 
Heines 197 So 787, 144 Fla 272 

(5) Other c.'ises see 20 CJ p 97 
nolo 29 I a] 

79. J>el—State V Benton, 187 A 609, 
8 A\ WHarr 1 

Ind—Stall V Beckman. 37 N E 2d 
531, 219 Ind 176 

00 Del—Stale V Benton, 187 A 609, 
8 W W Harr 1 

81 DC—U S V Gc'aie, 292 F 997, 
54 App DC .30 

Mien —I'eople \ Maki, 223 N AA^ 70, 
24 5 Mich 455 

NM—St.itc V <;ra\, .30 P 2d 278, 282, 
,48 NM 20 {, quoting Corpus Ju¬ 
ris. 

Okl—V.jughn V State, 276 P 701 42 
Okl Cl 276. 

Or—State v Miller, 243 P 72, 119 
Or 409. atlirmed Miller v State 
of Oregon, 47 SCI 314, 273 US 
657. 71 L Ed 825 
30 C J p 97 note 27 

82. Neb—Schultz v State, 130 N 
W 972, 89 Nel) 34, .33 L R A ,N S . 
403, AnnCasl912C 495. 

30 C J p 97 note 28. 
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culpable negligence are set forth in an indictment 
for manslaughter, the acts so alleged must be of 
such character as to warrant an inference of culpa¬ 
ble negligence theiefrom indictment which 

charges that accused did feloniously kill and slay 
deceased by culpable negligence is not defective be¬ 
cause of a failnu to set forth the conduct constitut¬ 
ing culp.ible negligence Where an essential cle¬ 
ment of the homicide chaigcd is that it must have 
resulted from the lugligence and caielessness of 
accused in the performance of a specified character 
of act, such as a lawful or aii unl.iwful act, it must 
be alleged that accused was engaged in the pcrfoini- 
am c of such si)ccirie<l character of act, setting it 
out, followed 1)\ an averment of negligence and 
c<irclessiK ss in tlie performance of the act 'J'he 
distinction between involuntary manslaughter coni- 
mitlcel while ])*.rpcli «iting an unlawful act not 
.imonntiiig to a felony and the offense arising out 
of some negligence or fault in doing a l.iwfnl act 
in a grossly negligent manner and fiom which 
death results must be keyit in mind on the cinestion 
of pleading the former case, as appears in¬ 

fra § 148, it IS sufficient to allege the unlawful act 
with sufficient particularity to identify it and then 
to chaige that as a consequence accused caused the 
death of deceased, «ind there is no need to aver in 
detail the s])ccific acts of acense'd , but in case of 
manslaughter eommitleel thiough gross or culpable 
negligence while doing a lawful act the duty which 
was neglected oi improperly performed must be 
charged, as well as the acts of accused, constituting 


failure to perform or improper performance.®^ 
Where a positi\c act causing the death is charged, 
It IS not essential to charge expressly the duty vio¬ 
lated,®® but such duty must be alleged where the 
wrong consists merely of nonfeasance and it has 
been held that in a case of manslaughter committed 
through gross or culpable negligence, while doing 
a lawful act, a duty which was neglected or im¬ 
properly performed must he alleged The indict¬ 
ment must ch*irge a neglect that is personal Jt 
IS not necessary to set up a specific standard by 
which accused’s acts might be measured,or any 
specific degree of negligence^® TIowevei, an in¬ 
dictment or information charging involuntary man¬ 
slaughter based ou the commission of an act which 
IS unlawful because it is negligent must allege facts 
by which it is made to appear that the act w'as 
done wantonly or with reckless disregard for the 
safety of others An indictment for involuntary 
manslaughter is not rendered insufficient by allega¬ 
tions of willful and culpable negligence 

To charge manslaughter for a death occurring 
in the operation of an unsafe airplane the indict¬ 
ment must chrirge that the ofieiatuin of the plane 
was carried on in an unlawful maniUT 

Several defeudanh W'heie several defendants 
arc chaigcd the indictment must show such a joint 
undcrltiking that the negligence of one will be im 
putable to the othcis,^'^ and the definite duty of 
each must be stated as well as the specific acts 
with which they are chargeeP® 


83. Miss—VVilIi.ims v State, 137 So 
106. 161 Miss 4f)C 

84. Miss—Williams v Stale supia 

85. Trx—Salamv v State, 37 SW 
2d 1028, 117 TtxCV 46r»—Simmons 

V State, 3 S W 2d 4 10, 100 Tex Tr 
157 

88 Muh —People \ Waidell, 2X0 
N VV 3US, UOl Mich U7(i—I’t opU 

V Malvi, 'in N VV 70. Ulf) Mnh 
45.0—oi)k V Townsend, 183 NVV 
177, Ull Mi(h U67, IG ALR 002 

Or—-State V Miller 243 P 72, 110 
Or 400, afllinied Miller v Stale of 
Oret^on 47 SOt 314 273 X^S 657, 

71 P Kd 825 

87. Mnh—People V Maki, 223 N W 
70, 245 Muh 455—People v Town¬ 
send 183 NW 177, 214 Mich 267. 
16 ALR 002 

Or—Stale V Miller. 243 P 72. 110 
Or 4 00, allirrned Miller v Stati of 
Oregon, 47 S Ct 314. 273 US 657 
71 LEd 825 

88 . Iowa — State v Behm, 34 NW 
310, 72 Iowa 533 

30 C J p 97 note 34 


Cliaracter of duty charged 

An indictment for miinslaiiRhter in 
the c'leelion of a huildins: which < ol- 
lipsid, which charged accused w'lth 
the dutv amonp: others to elect such 
iron and steel and to cause them 
to be erected in compliance with the 
Liws of the state, and that he taikd 
in such dutv imposed bv the laws ot 
the st.itc and the oidinnncc's of the 
cilv wluT«in the huildinn was erect¬ 
ed, cluiT^td a slatuloTN and not a 
conimon-l.iw ciiil> —Pc o|ib \ (ia\- 

dicci, 2ti3 NYS 243, 122 Misc 31 

89. Sattclency of allefiratxonB 

(1) Indie tJDC'nt in involuntary man- 
slciufthtcr prosecution aRainsl rail¬ 
road ciossing watchman whose fail¬ 
ure to Mive w'aininsr caused dcMth of 
motorist who collided with train held 
not insulTleienl as failing to allet;e 
whether accused was present at time 
and jilaee of homicide, or whether he 
was under dut^ to he there and that 
he was absent therefrom in violation 
oi duly, wdicne indictment suftlrient- 
ly chargc'd his employment on day 
alleged as a watchman at crossing 
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and his failure to perform his dutv 
—State V Benton, 187 A 603, 8 WW 
Hai r , Del , 1 

(2) Other cases see 30 CJ p 97 
note* 35 [b] 

9a Okl—Vaughn v State, 276 P 
701, 42 Okl Or 376 
91. I>el Slate V Benton 18? A 
609 R WWIIarr 1 
92 Mum—Stale \ Lester, 149 NVV 
297. 127 Minn 282. I. RA1915D 

201 

93. Minn—State v Lester, supra 

94. Ind —State v Hfckman, 37 N E 
2d 531 219 Ind 176 

95. Ill—I’tople V Adams, 124 NE 
575 289 111 339 

Mis'- — Williams V State, 137 So 106, 
161 Miss 406 

96. Ala--French v State, ISO So 
592, 28 AlaApp 147, certiorari de¬ 
nied 180 So 594, 235 Ala B70 

97. DC—U S V Geare, 293 F 997, 
54 AppDC 30 

98. DO— Ainsworth v U. S , 1 App. 
DC 518. 
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§ 148. — In Perpetration of Another Of¬ 
fense 

In general, although there Is authority to the con¬ 
trary, an ordinary charge for murder without averment 
of the connected felony is sufficient to charge a homi¬ 
cide committed in the perpetration of a felony, but such 
an averment is proper and may be sufficient to charge 
the homicide as murder. A charge of manslaughter in 
the commission of an unlawful act must set out the un¬ 
lawful act and show that it was unlawful, but it is only 
necessary to plead it with sufficient detail to identify it 

Where the homicide is committed in the perpetra¬ 
tion of or attempt to perpetrate a felony, or in the 
withdrawal or escape therefrom, although there is 
authority which holds it necessaiy to set out in the 
indictment or information the fc lon\ in the pursu¬ 
ance of which the homicide was commuted as well 
as the homicide/*^ it is usually held that an indict¬ 


ment in the ordinary form for murder or for mur¬ 
der in the first degree is sufficient without aver¬ 
ment of the connected felony ^ Hence allegations 
as to the connected offense may he disregarded, 
where the remaining averments are sufficient to 
charge murdei or murder in the first degu<“ in the 
usu.d form,2 and in any tvent arc to ht deemed 
sufficient if accused is not misled or pnjudiced^ 
However, an indictment or information may count 
specifically on the connected felony as supplying 
the necessary elements to render the homuide mur¬ 
der,^ and where it does it should set forth the fel¬ 
ony and charge the killing by accused while en¬ 
gaged in the commission thereof*'* In such case, 
although there is some authority to the c (feet that 
the constituent felony must he averred with the 
same formality which would he requisite were it 


99. Ark—Hinn v State. 2^7 SW 

454, 151 Aik fil’d—Ka>l)iiMi v 

Slate. 62 SW 256. fiS Ark 177 
K\ —Sinimon*^ v C’ommonwoalth 92 

S V\ 2d 68. 262 Kv 171 
20 C J p 1)S note 40 
Not Bnrplusagre 

UetoierKt. in indictment charR^ing- 
muider in puisunnce of < onspirac v to 
bleak and rnlei box < ai in attempt to 
sltnl, to eonspiratv was not mere 
surplusa^’t —Simmons v Common¬ 
wealth, supra 

Indictments or informations held 

sufficient 

(1) Inditlrrumt chart^ing- that ac¬ 
cused and other nimed persons will- 
ftillv and feloniously killed another, 
while en^dKcd in < ornrnission ol 
crinn of roblu'ry charged murder in 
first dej^iee—Clark \ St a It, 2 76 S W 
849. 169 Ark 717 

(2) IndictmtuiL t harKirig- that at- 

(Used, with feloniou*^ intent to rob 
dfciased did assault and kill him 
suflit ienti\ tb.iTijcd first det^ree mur¬ 
der, as RKainsI tonUntion that llie 
use of lh(‘ woicl "intfnt” insttnd ot 
‘atttmpt,’’ Iht worcl used in tin stat¬ 
ute, rtmdertd it insutln it rit - Turnat^e 
V State. U) S \V 2d 865 182 \rk 74 

(2) Inclit tnient, thaiKint; that a(- 
t us< d did "unlawlullv .md tt loniuus- 
1> kill and murder (dtteastd) in tlu 
attempt to ptrpetiate a robin r\ bv 
sbootmj., at and tht re- 

bv rnortalU woiiridimir” decfased, and 
(ontainirif? additional averment that 
at Scinu time and jilat e defendants 
attempted to rob another held to 
.sufflcienlly < harj?t murder in an at¬ 
tempt to rob as amiiisl motion to 
quash—Parker v Slate 149 N K 60, 
196 Ind 534 

Xh attempt to escape 

Indictment chartjmj? killing m at¬ 
tempt to escape after hank lobbery 
held sufficient— Sexson v Common¬ 
wealth, 39 SW2d 229. 239 Ky 177. 


1. Fla --Southworth v Statt, 125 So 
2 4 5. 98 Fla 1184 

Idaho—Stale v lledinjr, 12 P 2d 25! 
256, 52 Idalio 260, titinj; Corpus Ju¬ 
ris. 

Iowa—Stale v lohn.son, 24 N W 177, 
72 Iowa 292 

Mo—Slat( V Mis.sino, 20 S W 2d 750, 
225 Mo 74 1—State v Mevers, 12 
SW 516 99 Mo 107 
Mont—State v Bolton, 212 T’ 504, 
O’) Monl 7 4 —Terrilorv v Stears 2 
Mont 324 

N I—Stall V Juliano 128 A 575, 
102 NT Paw 662--T11US v Stall, 7 
A 621, 49 N 1 Paw 36 
N Y— People v Flaniijcin, 66 N 1C 988, 
174 NY 156—I’eopli v CJiblin, 21 
NIC 1062 11.5 NY 196, 4 PR A 

757—Cox V People, 80 N Y 500 
Or—Stale \ Case>, 21.1 P 771 108 

Or 286, motion to retail mandate 
denied 217 P 622 108 Or 286 

Pa—(Commonwealth v Bruno, 175 A 
518, 316 I’a 194—Commonw'ealth v 
FUinapan, 62 I’a 415, 7 Watts iS. S 
415 

Term—Sullivan \ Stati, 121 S \V 2d 
525, 527, 173 Term 475, quoting 

Corpus Juris 

Tex Roaih V Stiti, 8 TexApp 178 
Utah—State v King, 68 P 418, 24 
Utah 182 91 Am S R 808 

VVA o — Harris v Stall, 212 P 111, 
34 Wvo 175 
20 C I p ‘»8 note 39 
\dmissil>ilit \ of evidence ol filonv 
SI f infra § 252 

IIomKide in commission of other 
crime ns 

ManslauKhter see supra 57-60 
Murdei 

(leneiallv see sujrra g 21 
In first detjiee set supra g 31. 

In attempt to murder another 

Where ati used shot and killed de¬ 
ceased in attempt to murder de¬ 
ceased’s husband, an Indictment in 
the common form for murder In the 
first degree of deceased was sufficient 
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as against contention that indictment 
should hav t alliged that at i used ‘-hot 
deceased wliile hi w'as .Utiiripling to 
rnurdtr dei eased’s husband -Sullivan 
V State, 121 S W 2d 535. 173 Term 
175 

Aider and abettor 

An indictment, as in thi' text, is 
sufTii lent to charg*^ oni who aided 
and abottid in the fejonv —Stale v 
Holton. 212 P 504 65 Mont 74 

2. Pa—(\)rnrnonwealth V P.iuno, 175 
A 518. ‘HO Pa 394 

20 C T p 98 notf 4 I 
Considered surplusage 

(1) Jridiilminl whii ii jiroperlv 
charged murder and tliin nllig(*d that 
death resulled from tin perpilralion 
of arson, setting forth the arson in 
Iringuage Miinlar to that ol a stalulf 
detining arson, enacted .subsi qui nt ly 
to the statute ditinmg as niuider a 
honiKidi corrunittid in thi iifrjnlra- 
lion ol arson and i)roadeT m it*c 
ditmilion ol arson than tht statute 
defining murcliT, is sutfii n nt, sinci 
that portion of thi indictment sotting 
lorlh till arson niav bt lonsidered as 

sur plustige —ComnionweaUh v Hiu- 
no, supra 

(2) Otbir lases sit 20 CJ i» 98 
note 4 1 |b] 

3. Miib—I’eopli’ V Wilblt, 62 NW 
1115, 10.5 Mich no 

20 C T p 98 note 42 

4 Or —Slate v Dorbind, 89 P 2d 
59.5, 161 Or 4 03—.Stall v Jbown, 
7 Or 186 

20 V I p 98 noti 43 
Necessitv to allege 

Deli])t*ration .ind premeditation see 
infra 158 

Malice see infra t) 156 
Spin ific intent see infra g 157 
Willfulness, unlawfulness, and fe¬ 
loniousness see infra tr 160 

5. NY —People v Cole. 2 N Y Cr 
108 

30 CJ p 98 note 43. 
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the sole basis of a count in an indictment,® as a p^cn- 
eral rule it is sufficient to dllege that the killing 
was committed in the perpetration of or attcm])t to 
perpetrate a designated felony or felonies, or in the 
escape or withdrawal therefrom, without setting out 
in detail the facts ctinstitiiting the alleged felony 
or felonies 7 A charge of facts constituting the fel¬ 
ony, howevei, will not in itself be sufficient unless 
such facts contain the essential elements of a charge 
of murder ^ Where a killing is charged as having 
occurred in the iierpetration of an unlawful design 
witliout intent to kill, a conviction of murder at 
common law cannot be sustained, where from the 
description of the intended offense it appears that 
It was not a felony 

Where all particijiants in the perpetration of a 
felony in which a homicide is committed are lia¬ 
ble as ])rincipals for the homicide committed, see 
supra § the indictment or information may charge 
them all as principals and need not differentiate be¬ 
tween them as pnncijials and accessaries^^ An in¬ 
dictment or information which charges that two or 
more persons shot and killed deceased is not defec¬ 
tive because only one shot was fired where it ap¬ 


pears that the shot was fired while those accused 
were jointly making a felonious assault on anoth¬ 
er u 

Where the connected felony is alleged, such aver¬ 
ments refer to and are descriptive of the homicide 
charged, and hence the indictment or information 
is not duplicitous as containing a statement of more 
than one offense, within the meaning of a statute 
forbidding the charge of two or more offenses in 
the same indictment or information 

Resisting arrest The fact that accused was re¬ 
sisting arrest at the time of the commission of the 
homicide, where such is the case, need not be al¬ 
leged 

Manslaughter Although it has been held suffi¬ 
cient in an indictment or information for man¬ 
slaughter merely to charge that accused unlawfully 
killed deceased, without jdeading the unlawful act, 
under statutory jirovisions which prescribe such a 
short form and also provide that it is unnecessary 
to set forth the manner and means of the killing, 
by the weight of authority it is held that an indict¬ 
ment under a statute for manslaughter in the com- 


6. NJ — Titus V state 7 A 621, 49 
N T T^ciw t6 

20 r .7 p 98 note 44 

Averment of connected crime held 
Bufflcient 

Win re in allei^inK a murder peipe- | 
t!,i1fd in the commission of the in¬ 
tend! d felonV of Ki’and larf env w h(‘re- 
in the theft is nverr!>d in the words 
"did feloniously steal tak!* and oai- 
rv Rwav,” the particular intent es¬ 
sential to the nimo is alh f;t’d. and 
where the value of the property is 
stated at a sum brinw:inK it within thi 
(lefimtion of j^iand larcen\, crmn 
IS siifHc lentlv dfS(Tihed as >;rand lar¬ 
ceny— T'e ojde v Wilhtl 6 NE 207, 

7 02 NY 2r.l 

7. Idaho—State v Tl! dinp, 13 1'2d 

2S3 52 Idaho 200 

Ohio —South.ird v State, 1.53 N E 
007, 22 Ohio App 185 
Okl—llowitiRton v iState, 250 P 941, 
35 OkKV 352 

Wash Stale v Anderson, 7 16 I’2d 
34 6. 7 0 Wash 2cl 7 67—State v Pas- 
chall, 85 2d 1046 197 Wash 582 

—Slate V Ryan, 73 P 2d 735, 192 
Wash 160—State v Fillpot, 98 P 
659, 51 Wash 223 
30 C J P 98 note 39 [< ] 

DeBigfnatlon of felony Bufllcient 

In prosecution for mm del of child 
by burning house, indictmeml charR- 
inp accused with killing child by set¬ 
ting tire to house, “in which hous«' 
at bald time was Mary Eou Raidin," 
charged accused with killing child hv 
setting file to dwelling house—Whit- 


fn‘ld v Pommonwealth, 128 S W 2d 
208 278 Kv 111 

Equivalent terms 

An alh g.ation in hill of indu tment 
for murdtr, that murder was com¬ 
mitted while dcf<'nclants were in act 
of robbing det eased, was c*quivnlent 
to alleging that it was committed in 
perpetration of a rohherv. primarv 
nuaning ol the word “pcTpetrate” be¬ 
ing to do or perform—State v Lin- 
ney 194 SE 470, 212 NC 739 
Not duplicitous 

An information is not improper and 
duplicitous because it allege*' th( 
homicKh to have been committed 
while aec us!'cl was engaged in s«*\- 
«*ral d('slgnated felonies, stated ei¬ 
ther ( on junc lively or In the altetna- 
ti\< —Stale V Montgomer\. Wash. 
132 P 2(1 720— State A Andeisun, 116 
P 2d 346 in Wash 2d 167 

Indictment or information held suffi¬ 
cient 

Indiftriunt for muider, committed 
in perpetration ol arson—Stati* \ 
Meadows. 51 S W 2d 10 J3, 330 Mo 

1020 

particulars not required 

(1) Indictment for murder eliarg- 
ing killing which occurred in per¬ 
petration of arson was suflicient al¬ 
though not averring that house* was 
burned --Ta\ lor v Slate, 166 S W 2d 
681. 133 Tex Cr 56 

(2) VV'heie the statutory form of 
indictment does not require it, an 
indictment for murder committed in 
the commission of a rc>hhery need not 
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allege' that the money taken was the 
property of another than accused — 
Slate V McCarthy, 83 P 2d 801, 160 
Or 7 96 

Conspiracy 

In prosecution for homicide in per¬ 
petration of felony, Lonspiracy, if 
any, need not he charged—State v 
Meadows, 5l S W 2d 1033, 330 Mo 
1020 —Slate v Messino, 30 S W 2d 750, 
325 Mo 743 

8. Iowa —State v Von KutzU'ben 
113 NW 4 84. 1 36 Iowa 89 
30 C J p 98 note 15 

9 Me-Smith v State, 33 Mo 48. 

54 Am D 607 

30 C T p 99 note 4 6 

Nec(‘ssit\ that unlawful design l>e to 
commit felon\ in ord»*r that offense 
mH\ constitute niuider see supra § 
21 

10 NJ—State \ Juliano 138 A 575, 
103 N J Raw 661 

11 Ark—Rone \ State 129 S 2d 
240. 198 Ark 519 

12. NY—Rolan v P(*ople, 64 N Y 
185 

N 1)—State V Belyea, 83 N W 1. 9 N 
n 35 1 

Wash—State v Fillpot, 98 P 659, 51 
Wash 223 

13. Or—State v Kingsley, 2 P 2d 
3, 137 Or 305, iehc‘aring denied 3 
I'2d 113, 137 Or 305 

14. Ohio--State v Schaeffer, 117 N 
E 220, 96 Ohio St 215, LRA1918B 

, 945, AnnCasl918E 1137. 



§ 149 

mission of an unlawful act must set out and de¬ 
scribe the unlawful act,^^ and show that it was un¬ 
lawful It IS sufficient to allege the unlawful act 
with sufficient particularity to identify it and then 
to charge that, as a consequence, accused caused 
the death of deceased, without averring m detail 
the specific acts of accused It is not essential 
that the incidental offense should be pleaded with 
the same fullness and jiarticulanty as would be 
necessary if it were the sole offense charged 
Where killing of the mother in an attempted abor¬ 
tion is made punishable by a specific statute, an in¬ 
dictment for such offense must contain all the de¬ 
scriptive averments of the statute, and an ordinary 
indictment for manslaughter is held insufficient,^^ 
and in some jurisdictions,^ but not in others ,21 it 
is necessaiy to allege that the act was not neces¬ 
sary to save the life of the woman, or necessary 
for medical or surgical treatment, or was not per¬ 
formed or advised as necessary by a duly licensed 
physician. Under a statute making it manslaughter 
to kill another while engaged in the commission of 
a misdemeanor, it is sufficient to allege facts show¬ 
ing the commission either of a misdemeanor or a 
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felony, without alleging that accused was commit 

ting a misdemeanor.22 

§ 149. - Assault and Battery and Inflic¬ 

tion of Mortal Wound 

Except as the common-law rules have been altered by 
statute, It is necessary where a homicide was caused 
by violence to allege the assault and the battery to have 
been on the deceased and that the assault caused the 
battery. Where the person killed was another than the 
one intended the assault should be alleged to have been 
on the person killed and not on the person intended. 

Except in so far as the common-law rules may 
have been relaxed by statute, it is necessary wnere 
a homicide was occasioned by a violence to allege 
an assanlt2 3 on the person on whom the battery 
was inflicted,^* together with the connection of the 
assault with the striking and wounding,-•'> and the 
indictment must contain a direct averment of the 
sinking and wounding of deceased by accused,-® 
although It IS not necessary that the assault-'^ or 
battery-® shall in all cases be alleged expressly, 
and it IS ordinarily regarded as sufficient to employ 
such language as in its ordinary acceptance shows 
the infliction of the wound,and the coiinccTion be- 
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15. Ind-Rhflton v State, 199 NE 
148, 209 Ind 534 

16. Ind—Blark]>urn v Stale, 180 N 

E 180 203 Ind 332—K immel v 

Stale, 154 NK 16 198 Ind 414 

30 C J p 99 note 47 

Knowli dRo of eharact<‘r of poison see 
infra 1) 161 

NpRtUivinR mailers of defense see su¬ 
pra ^ 140 

17. Mifb —People v Maki. 223 N W 
70, 24 5 Mi<h 4 55—Pc'ople \ Tow n- 
«^end. 183 NW 177, 214 Mith 267. 
16 A E R 902 

Or—Slale v Miller, 243 P 72. 119 
Or 109, afTirmed Miller v Slate of 
Oregon, 47 S Ct 314. 273 US 657, 
71 L Ed 825 

18. Or—State v Miller, sujira 
30 C J p 99 note 49 
Particulars not required 

(1) Indietment for involiintarv 
manslauRhter based on violalion of 
milk oidmanre was not demurrable 
for failure to allcRe that action ol 
health ofllcer in piobibitinR sale of 
s.aid milk was made after inspection 
—Leontas v Walker, 112 SE 891. 
166 Ga 2GG 

(2) Indietment for Involuntary 
manslauRhter, basc‘d on violation of 
milk ordinance held not dtinuirable 
for not alleRinR conditions showing 
that milk was unfit—Ueontas v 
Walker, supra 

Time and place 

Indictment for involuntary man¬ 
slaughter, based on violation of milk 
ordinance, held not demur rabie for 
failure to allege time and place of 


milk sale bv aec'used—Ufoiilats v 
Walktr, supra 

Mauslaughter caused by abortion 

(1) Generally—St.ate v T>uprce, 
Mo, 147 S W 2d 419—State v Good- 
son, 252 SW 389. 299 Mo 321—Slate 
v Anderson, 250 SW (>8, 298 Mo 
382 

(2) Other cases see 30 C J p 99 
note 49 [d] 

19. Mich—People V Olmstead, 30 
Mich 4 31 

30 U J p 99 note 48 
Description of female as "quick with 
child” see suiira § 145 b 
Infliction of wound 

It Is not necessary to allcRe that 
anv wound was inllictc'd on the wo¬ 
man—State v Anderson, 250 SW 
68. 298 Mo 382 

20. Mo—State v Mikel, 278 SW 
670—State V Dargatz, 148 S W 889, 
244 Mo 218 

30 r J p 90 note 72 fa] 

Allegations held sufficient 

AlU Ration that, in attempting to 
produce the* miscarriciRo or abortion, 
accused w^as not enRaRcd in any act 
necessary U> preserve the life of de 
ceased or that of an unborn child was 
sulEjient—State v Daigatz, supra 

21. Mich—People v Southwick, 261 
N W 320, 272 Mich 258 

Where proof not required 

Where the statute provides that 
it is not necessary to prove lack ol 
necessity to preserve life it need not 
be alleged —People v Southwick, su¬ 
pra. 


22. N Y —Pt o])1p V Stacy, 8.5 N E 
nil, 192 NY 577. affirming IVA 
NYS 615 119 AppThv 743 

23. SC--State v Rector, 1.55 SE 
385, 158 S C 212 

Utah—State v Green, 6 P 2d 177, 
78 Utah 580 
30 C .1 p 99 note 53 

24. Mo —State v Meadows, .56 S W 
878 156 Mo 110—State v Clark, 47 
SW 886, 147 Mo 20 

25. Mo—Slate v Birks, 97 SW 

578, 199 Mo 263 

30 CJ p 99 note 55 

26 . Mo — St.ate v Green, 20 SW 

304, 111 Mo 585 

30 CJ p 100 note* 56 

27. Iowa—State v Whitnah, 105 N 
W 432, 129 Iowa 211 

30 C J p 100 note 57 

28. Tenn—Ray v State, 67 SW 

553. 108 Tenn 282 

30 C J p 100 note 58 

29. Ill—Palmer v People, 28 NE 

130, 138 Ill 356, 32 Am S R 146 

30 CJ p 100 note 59 
Allegations held sufficient 

(1) An indictment charging mur¬ 
der in the first degree in that ac¬ 
cused killed deceased by striking him 
with a rock or some hard substance, 
and bv hurling or throwing his body 
from bridge into river, was in com¬ 
pliance with law—Rowe v. State, 
Ala, 11 So 2d 749 

(2) Other allegations see 30 CJ 
p 100 note 59 la]. 
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tween the assault and the infliction of the wound 
A chargee of killing by means of shooting has been 
held sufflcient, although there is no direct allega¬ 
tion that the bullets struck and penetrated, 31 or en- 
tered32 the body of deceased, but there is also au¬ 
thority to the contrary 33 So also indictments have 
been sustained in the absence of direct allegations 
that the contents of a firearm were discharged into 
the body of deceased,3^ or that wounds were inflict¬ 
ed by the shooting 3^ Merc surplusage does not 
vitiate an allegation of assault 36 

Several assaults The indictment may allege a 
senes of assaults on different dates, as a result of 
which death ensued, although not from any particu¬ 
lar assault 37 

Killing of person other than the one intended 
An indictment for the murder of one person in an 
attempt to kill a different person need not allege an 
actual assault on the person designed to lie killed 3^ 
Tt should allege an assault on the ])erson killed in 
all respects as though he were the intended victim 3‘> 

Person unkno7vn Accused may be charged with 
cooperating with a person unknown who directly in¬ 
flicted the fatal wound 

Repetition It is not necessary to repeat the 
charge of the assault in the part of the indictment 
stating the mortal wound, where connectives such 


as “then and there” are employed.^ i 

§ 150. -Manner and Means of Killing 

a In general 

b Instrument or means used 
c Manner of using weapon 
d Form and sufficiency of statement 

a. In General 

At common law and under the statutes m certain 
Jurisdictions the manner and means of the killing, if 
known, must be alleged, and If not known that fact must 
be stated, but under the statutes in force in many juris¬ 
dictions such averments have been dispensed with, and 
such statutes do not deprive the accused of any of his 
constitutional rights 

At common law and under the statutes in force 
in certain jurisdictions the manner and means of 
the killing, if known, must he alleged in the indict¬ 
ment or information In many jurisdictions, 
however, the necessity for such averments has been 
dispensed with under the statutes in force therein ^3 
In some junsrlictions it is held that, under statutes 
requiring only a clear and distinct statement of the 
offense in ordinary and concise language, ihc man¬ 
ner and means of the killing need nn+ he set onr,'*^ 
but in other jiirisdiclions it is held that under such 
statutes the manner and means of the killing must 
be set oitt Statutes obviating the necessity for 


30 Mo — St,'llf V Bnllan<o 106 SW 
60 207 Mo G07 

30 C T p 100 note 60 

31. Ind—Vtatth v State, .36 Ind 
584, 26 Am R 44 

30 C J p 100 note 61 

32. Ga—Green v State, 158 SK 

285, 172 Ga 035 

33. Mo—Slate v Johnson, 00 SW 
89. 191 Mo 177 

30 C J p 100 note 62 

34. Okl—Willi.ims V State, 258 P 

1066, 38 Okl (^i 1 

SD—.State \ Swenson, 99 N W 1114, 
18 S D 19C 

35. Ga—Green v .State, 158 SE 

285, 172 Ga 635 

Kan —State v Tni^kett, 118 T* 1047, 
85 Kan 804—Stale v Kirbj, 63 P 
762, 62 Kan 4.t6 

36. Mo—State v Miller, 66 S W 907, 
156 Mo 70 

30 C J p 100 note 65 

37 . Mass—Commonwealth v Staf¬ 
ford, 12 Cush 619 

38 . Ky—Commonwealth v Bran¬ 
ham, 120 SW2d 234, 235, 274 K\ 
730, quoting CorptiB Juris. 

Okl —Pooshee v State, 108 P 654, 3 
OklCr 666 

39. Ky.—Commonwealth v Bran- 

40 C J S -66 


hflm. 120 SW2d 234. 235, 274 K^ 
730 fiuotin^r Corpus Juris. 

30 CJ p 101 note 68 

40. S C—State v Green, 35 SCI. 
128 note 

41. NC—Slati V Owen, SNC 452, 
4 Am D 571 

42. A],a—LariKham v Stale 11 So 
2d 1.31 —M ilson v State, 8 So 2d 
122, 2U Ala 1—Me Donald \ State, 
1 So 2d 658, 241 Ala 172 

Del—iHan v Slate, 125 A 478, 2 
W W Harr 469, artlrming State v 
Dean, 122 A 448. 2 W W H.n r 290 

Ind—Aldcrson v State, 145 NE 
572, 19b Ind 22 

TeK--Bla(k v State, 128 S 2d 406, 
137 TexCr 173 

30 C J p 101 note 71 

43. Cal — People v Herbert, 58 P 
2d 909, b Cal 2d 541 

Colo —Jordan v People, 36 P 218, 
19 Colo 417 

La—State v Capaci, 154 So 419, 179 
La 462—State v Smith, 103 So 
5.14, 158 La 129 

Md—Neusbaum v State, 143 A 872, 
156 Md 149 

Miss—Talbert v State, 169 So 549, 
172 Miss 243 

N J —State V Donato. 148 A. 776, 106 
N J Law 397 


NM -State v Roy, 60 V 26 646, 40 
N M 397 

Wm—Stale v Sloan, 27 NW 616, 
65 Wis 647 

Wvo—Gu^lavenson v State, 68 P 
1006 10 W\o 300 
30 C 1 p 101 note 72 

Present tendency 

mt 1 1V nrreat partieiilarit v was 
required in setlirif? forth the man¬ 
ner of the death of the deeeased 
and the means bv whu li death was 
infll< t»‘d but it IS the modern ten¬ 
dency of eourts to relax the ripriditv 
of requirements in indictments, and 
the partKwIar { treimistances of the 
offi'nse und( r the modern prnetiee 
and our statutes need not lie charged 
unless they are necessary to consti¬ 
tute a complete* offense ”—Bramlett 
V State. 4.3 S W 2d 364. 365, 184 Mk 
808 

44. Ariz —Gutierrez v .State, 34 P 2d 
3**,), 41 Ariz 114—Macias v Stale, 
6 J*2d 423. 39 Ariz 303—Collin'^ v 
Stale. 291 P 625 37 Ariz 353 

Mont—.State v Heaston, 97 T’2d 
330, 109 Mont 303—State v Louie 
Won. 248 P 201, 76 Mont 509 
30 CJ p 101 note 77 

45. Idaho—State v Calkins, 120 P 
2d 263—State v McMahan. 65 P 
2d 156, 67 Idaho 240 
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buch averments do not dispense with the necessity 
of setting out the facts constituting the offense, 
but an unnecessary or defective statement of the 
manner or means will not vitiate the indictment 

The omission of such averments has been hold 
not to deprive accused of his constitutional rights,^* 
such as his right to be informed of the nature and 
cause of the accusation,or to be charged by in¬ 
dictment, presentment, or impeachment,^^ and not 
to violate a statutory requirement of certainty re¬ 
garding the offense charged 

Manner amd means unknoz^m In case the man¬ 
ner and means are unknown, such fact may be stat¬ 
ed and a more specific statement will he excused, 
and in some jurisdictions such an allegation is re¬ 
quired 53 

b. Instrument or Means Used 

Where an allegation aa to the manner and means of 
the killing is required, the particular instrument of death 
or means used, if known, must be stated, and if unknown 
or only partially known an averment that such means 
are unknown, or unknown further than as averred, is 
required, but where the manner and means of the killing 
need not be alleged such a statement may be omitted, 
although it is usual to name the weapon employed 


The requirement of a statement of the manner 
and mean^ of the killing, see supra subdivision a of 
this section, requires that the indictment shall state 
the particular instrument or means of death used, 
if known ,54 but in jurisdictions where the manner 
and means of the killing need not be alleged, see 
supra subdivision a of this section, such a state¬ 
ment may he omitted,55 although it is usual to name 
the weapon employed.56 

Instrument of death unknozm Tn case the in¬ 
strument of death or means used is unknown it is 
sufficient to state that fact,57 and in some states it 
must be expressly alleged,58 an indefinite dtscrij)- 
tion being improper 59 Where the means by which 
the killing was accomplished are only partially 
known, such means, as far as known, should be al¬ 
leged, with an averment that the means are un¬ 
known further than as averred 

c. Maimer of Using Weapon 

It ift necessary m some Jurisdictions to allege the 
manner in which the weapon used to kill was employed, 
but the details thereof, such as how and in what hand 
It was held, etc , need not be averred A charge that 


Cases overmled 

The decision in the case of State 
V LundhiRh, 164 I* 690, 30 Idaho 
365, which held that the manner 
and meanfi of the kilim#? need not be 
sot out in the indutmont oi informa¬ 
tion, and tho <a«iea following: it in 
that particular, have been C'Xpres«'Iy 
overruled —State v McMahan, 6.'i P 
2d 156, 57 Idaho 240 

46. Ind—-l.ntell v State. 3,*! NE 
417, 133 Ind 577 

47. W\o—Oiistavenson v Slate. 68 
r 1006, 10 Wyo 300 

30 C J p 101 note 76 

48. N r—State v Ilonato, 148 A 
776. 106 N.TLaw 307 

NC—State v Moore, 10 SE 183, 
104 NC 74.3 

49. Kon —State v Elftman, 226 P 
795, 800. no Kan 214, citing Cor- 
pas Juris. 

La—State v Capaci, 154 So 419, 179 
La 462-State v Smith, 103 So 
531, 158 La 129 

NM—State v Hoy. 60 P 2d 646, 40 
N M 307 

30 CJ p 101 note 73 
60, N C —Slate v Moore, 10 S E 183, 
104 NC 74J 

51. ' Kan—State v Elftman, 226 P 
705. 116 Kan 214 

52. Ala — LanKhani v State, 11 So 2d 
131 

Knn—Stale v Buck, 127 P 631, 88 
Kan 114, 42 R A ,N S , 854, Ann 
Casl914B 730 

K/—Newsome v Commonwealth, 33 
S W 2d 36. 236 Ky. 344 


Wash—State v Montgomery, 132 P 
2d 720, 722, citing Corptis Juris. 

30 C J p 102 note 78 

Where*instrument unknown see infra 
subdivision b of this section 

53. Idaho—State v Calkins, 120 P 
2d 253 

54. Ala—Oliver V State, l75 So 305, 
234 AU 460 

Del —Lean v State. 125 A 478, 2 W 
W Harr 469, affirming State v 
Dean 122 A 448. 2 W W Harr 290 

Kan --State v EUtman, 226 P 795, 
116 Kan 214 

Tex—McCullough v State. 132 SW 
2d 112. 137 TexCr 577—Black v 
Stale, 128 S W 2d 406, 137 Tex Cr 
173—Jones V Slate, 104 S W 2d 42, 
132 TexCr 216 

30 C J p 1 02 note 84 

55. Aril. —Macias v State, 6 P 2d 
423, 39 Ariz 30.1 - Azblll v State, 
172 I’ 058, 19 All? 4 99—Molina 
V Territoiy, 95 I* 102, 12 Aru 14 

Aik—Bramlelt v State, 43 S W 2d 
364, 1 84 Ark 808 

Mont—Slate v Heaslon, 97 P 2d 330, 
109 Mont 303 

30 CJ p 102 note 85 

B6. Cal—TVople v Steventon, 9 Cal 
273 

57. Ala—C.antv v State, 191 So 260, 
238 Ala .384, re\ersed on other 
grounds 60 S Ct 612, 309 U S 629, 
84 L Ed 988—King v. State, 34 So 
683, 137 Ala 47 

Ind—I’eats v State, 12 N E 2d 270, 
213 Ind 560 


Tex—McNiel v Slate, 100 S W 2d 
365, 131 Tex Cr 55.1—Bookman v 
State, 16 SW2d 123. 112 TexCr 
233—Walker v State, 251 SW 235, 
94 TfxCr 414 

Wash—St-ile v Montgomery, 132 P 
2(i 720 

ConolUBivexLesB of averment 

Statements in the indictment as to 
lack of knowledge on tho part of 
the grand jury must be taken as 
true unless the contrary appears on 
the face of the indictment—Peats v. 
State, 12 NE2d 270. 213 Ind 560 

58. Ala—Oliver v State. 175 So .305, 
234 Ala 460 

Idaho -^State v Calkins, 120 P 2d 
253 

Tex—Black V State 128 S VV 2d 406, 
137 TexCr 173— Jones v State, 104 
S W 2d 42, 1 12 T.*x Cr 216 

59. Tex—Ilucldlc'ston v Stale, 156 
SW 1168, 70 TexCr 260 

30 CJ p 103 note 95 

60. Ala — OlivoT V State, 175 So 305, 
234 Ala 4 60 

partial daicription 

(1) A geneial description of the 
weapon with an averment that its 
exact chara( ter is unknown was fouf- 
flciont—Waller v Stale, 138 SB 67, 
164 Oa 128 

(2) Description of instrument as 
a blunt instrument, a more particular 
description of which the county at¬ 
torney was undble to give, was suffi¬ 
cient—State V, Elftman, 226 P. 796, 
116 Kan 214. 
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two or more persons killed deceased with one weapon Is 
not defective. 

Although the requirement of a statement of the 
facts and circumstances of the crime is sometimes 
held to render it necessary to state the manner in 
which the deadly weapon was employed,*^ 1 it is ap¬ 
parently unnecessary to allege the way in which 
the instrument was held,62 or that it was aimed and 
pointed at deceased,®^ or that it was in the hands 
of accused, 64 or in which hand, 65 or, if the killing 
was accomplished by shooting, the manner in which 
the firearm was discharged 6fi 

An indictment or inform.ilion is not defective 
because it charges two or more persons with killing 
one person with one wcapon67 held in the hands of 
one of them,6« or in the hands of all of them,6*^ 
as It docs not charge a physical impossibility,7® al¬ 
though as to the latter the contrary has been held 
in a prosecution for assault and battery, see Assault 
and Battery § HO g (1) 

IVhcrc 7 vrapnii not per deadly Tt has been 
held in some lurisdictions that where the weapon 
used in committing the homicide is not per se a 
deadly or dangerous we<ipon the indictment or in¬ 


§ 150 

formation must allege the manner in which it was 
used 

After verdict. The fact that the indictment does 
not show the manner in which the weapon was 
used cannot be urged after verdict 

d. Form and Sufficiency of Statement 

(1) In general 

(2) Homicide by poison 

(1) In General 

The manner and means of the homicide should be 
stated in ordinary and concise language, with as much 
certainty as possible, '"'it a description of the weapon in 
general terms and wi .lOut unnecessary detail is suffi¬ 
cient Different modes and means may be averred in 
the same or different counts, as may also allegations of 
specific modes and means and averments that they 
are unknown 

The maiuicr and means of the killing, when re¬ 
quired to be slatefl, sec supra subdivision a of this 
section, must be set out with as much certainty as 
the circumstances of the cast will permit As a 
general rule an averment in ordinary and concise 
language, such as to enable a person of ordinary 
understanding to know what was intended, is suf¬ 
ficient *^4 Ordin.inly where the commission of the 
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61 Ark—Tklwarcls v 27 Ark | 

4 0 ? 

?0 r r p 10? notp 07 

Manner of n*ie srfflclently bIiowh 

(1) An inrlirtrnont for murder r1- 

lecrin^r ikat defcndnnts kill«‘d bov “t>v 
«?1riUinp: him with a ri'rtain in«'(TU- 
ment unknown to Ihissc prand lurois, 
and thfrebv influtinK a mor¬ 

tal wound ” was not dcfeelive us fnil- 
inp: In show how weapon was used — 
Johnson V State, 107 SE 7S0, ISO 
fla 3LM 

(2) An alkpalion that arc used did 
kill tieoeasod with a pistol, loaded, 
etc , from w'hich shooting and wound- 
inj; deceased died, inlerentiall\ alki¬ 
es with BUtlit lent tlearne.ss that the 
tist of the pistol was by shooting it, 
and precludes ariv mferenci that the 
act lonstltutinff the crime was anv 
other use of the pistol—Arnold \ 
Commonwealth, 24(1 S W 87, 1^4 Kv 
421 

62. Jll —Teoplo V Corder, 137 NE 
845, 306 Ill 264 

30 C J p 103 note 98 

63. Oa —Brown v State, 79 S E 231, 
13 GaApp 437 

64. SD--State v Swenson, 99 N W 
1114, 18 SD 196 

30 C J P 103 note 1 

65. Ill —People v Liukoszus, 89 N 
E 749, 242 Ill 101 

30 C J P 103 note 2 

66. Ill—People v Corder, 137 NE 
845, 306 Ill. 264. 


67 us—Bow'cn v Johnson, CPA 
Pal 07 F 2d 860 <ertiorari pranlid 
Bowen V Johnston, 59 S Pt 98, 
On-V ITS 579, SI LiPld 365 atllrmed 
59 S (T 442, ?06 US 19, 8? L Kd 
455 

(la —Tkirris v State* 9 S E 2d 183, 190 
Pa 258 

Okl—E\ m^cr v State, 45 P 2d 552 
57 Okl Pr 6? 

Not contradictory or uncertain 

Indictment apainst thrr e p(*rsons 
for murder is not rontrndKtor\ and 
uncertain m charj^inj? them with dis 
<*hiip;inp^ a ctrtain r(*vol\ir In and 
upon the* body of de('(>as('d —Slate* v 
P.rown 119 A ?24, 45 RT 9 

68 Ark—SbeF)paid y Slate, 254 S 
W b57, 160 Ark 315 

69. Mo—State v Pooper, 259 S \V 
434 

?0 PJ p 103 note 6 
70 Va--Ilash \ Porarnonwt alth, 13 
SE ?9S, 88 Va 17J 
?() CJ P 10? note 7 

71. Okl — Scott V State 268 P 312. 
40 Okl Pr 296 

Indictment held sufficient 

Indictment held sunicicntly to 
( hari?e aci used w^ith < uttinK and stab¬ 
bing deceased —Scott v State, supra 

72. Ky —Eight foot v Common¬ 

wealth, 80 Ky 616 

73. Mass —Commonwealth v How¬ 
ard, 91 NE 397, 206 Mass. 128 

30 CJ P 103 note 12 
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Allegation held sufficiently definite 

Alleeation (harging accused with 
killing deceased "by shooting him, 
the deceased, In the body WMth a 
pistol," is not dubious ambiguous, 
or demurrable for absence of an ex¬ 
planation ns to how the pistol en- 
ti'rcd the body of the dot eased, in¬ 
asmuch as it IS a matter of common 
knowd«‘dgp that a statf'ment that one 
ha<l been shot with a pistol does not 
impl\ tliat the pistol itself entered 
the bodv of the person shot--Pr(‘«‘n 
y Slate, 158 SE 285, 172 tJa 6?5 

74. Okl -Williams \ State, 258 P 

1066, ?8 Okl Pr 1 
30 P .1 i> 103 note 13 
Participial form 

If the acts whirli constitute the 
offense ire chfirgt*d direetly, the man¬ 
ner of doing them, or the means used 
to accomplish the offense may be al¬ 
leged in the participial form—Cald¬ 
well V State, 14 S \V 122, 28 Tex 
App 566 

Omission of “with” 

(1) An information charging that 
aecused and another "upon one P 
did make an assault and a 
dangerous and deadly weapon to wit, 
a pistol in their hands then 

and there had and held, at and 
against him did shoot off 

and discharge," etc, held not insuf¬ 
ficient on the ground that the word 
"with” was omitted after the word 
"assault"—State v. Baird, 248 S W 
696, 297 Mo 219. 
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homicide by means of a weapon is charj^ed the in- firearm iised,^’ or with what it was loaded,^ or 

dictmciit must specify the weapon by name or de- that it was loaded;®^ and the indictment is not ren- 

scription'^^ A description of the we.iixm in gener- dcied uncertain by the fact that the character of 

al terms is sufficient ."S it is unnecessary to give its the charge is stated by the employment of words 

dimensions and wiight.’^ or to aver that it was one in the alternative where such words are to be re- 

susceptihlc of producing, or likely to produce, garded as synonymous,*"' or by the fact that dilTer- 

death,’* or deadly or dangerous,^® unless the indict- ent terms are used to describe the character of the 
ment is drawn under a statute employing such charge and the missile with which deceased was 

words in ikfining the crime,*** or, in some lunsdic- struck, where one of the terms used is a general 

turns, except where the weapon used in committing term which includes the other in its meaning «« 
the homicide is not per se a dangerous weapon indictment is not defective by reason of the 

Where the murder was accomplished by shooting fact that it charges two or more persons with the 
It IS unnecessary to allege the particular variety of actual shooting and killing of deceased 


(2) Other cast's see 20 P J P 101 
note 71 In] 

AverxnentB held sulllcient 

(1) Shootintf 

Ga — Giocn v Slate, 158 SE 285, 
172 Ga 015 

Ill—IHoiile V Moore, 14 N" E 2d 494, 
268 111 455 

:i0 O.T p 102 note 12 fa] (0) 

(2) Hitting or striking deceased 
with a rock or some liard substance 
-'Uowc V State, Ala. 11 So 2d 749 

(2) Tlirow mg heavy missile at vn- 
tim—Th'iits V Slate, 12 N E 2d 270, 
212 Ind 560—Cnckmoie v State, 12 
N E 2d 266. 212 Ind 586 

(4) Shoving det eased fiom cliff — 
Black V State, 128 S W 2d 406, 137 
Tex Cr 172 

(5) Throwing body of dt teased 
from a bridge into river—Rowe v 
State, rtupra 

(6) Indictment for murder, con¬ 
cluding that “L in the man¬ 

ner and form and by the means afore¬ 
said, feloniously did kill and 

murdtT,” h< Id not objec tuniabk in 
that It omitted word “afoies'iid' aft¬ 
er word “lorm," it being tonstrued 
as meaning tliat "the mannei and 
form and means” conjunc tiv( Iv used, 
followed bv the word "afort said ’’ 
had din'ct refeienre to use of })istol 
bv ac( usi d in killing victim—State 
V Williams, 274 SW 427, 309 Mo 
155 

(7) Information in murder prosecu¬ 
tion held not defective for failure to 
fhai{-,e that accused discharged and 
sliot off pistol at deceasid—State v 
Young, 286 S \V 29. 214 Mo 612 

(8) Other avtirncnls st t 10 C .1 p 
102 nolt 13 la] 

75. Ala—King v State. 34 So 683, 
137 Ala 4 7 

76. US—Fnihage v U S, CCA 
Alaska, 56 F 2cl 127 

Kan—State v Fllftman 226 P 795, 
116 Kan 214 
30 C J P 102 note 87 
Where weapon caused death 

"Where the indictment alleges that 
the weapon used by the accused did 


in fact produce death, it is not nec- 
« ‘'sarv to describe with detlnltencss 
th<‘ weapon with which the crime 
IS allf>g<d to hwe been lommittcd"— 
Waller v State. 128 S E 67, 164 Ga 
US 

Designation held sufficient 

(1) A clamp—Frelhage v U. S , 
C(" A Alaska. 56 F 2d 127 

(2) A piece of iron—Smith v 
State. 57 S W 2d 163, 122 Tex (T 95 
—20 CJ p 102 note 87 [a] (4) 

(3) "A jnece of iron . . some 

lilunt instrument ”—^Waller v State, 
128 SK 67, 68, 164 Ga 128 

(4) n<‘s<ription ot instruments, in¬ 
cluding hatchet, used b\ accused as 
being su< h as W'ould likely produce 
death, and from use of which death 
resulted, was sufTiciont—Wilson v 
State 10 SE2d 861 190 Ga 824 

(5) Other cases sec 20 C J p 102 
note 87 la] 

77. U S - -Freihagc v U S , C C A 
Alaska, 56 F 2d 127 

30 C J p 102 note 88 
Descriptive value of ‘‘heavy” 

The use of the word "heavy" in 
indicinunt charging the commission 
of murder with a "heavy” missile 
did not lender indictment insuflic icnt 
on theoTV liiut “heavy” had no value 
as descriptive of the weapon used, 
since ‘ h(av>” conveys a dthnite im¬ 
pression—I‘eats V State, 12 N E 2d 
2 70, 212 Ind 560 

78. Ga —Waller v State, 128 S E 67, 
164 Ga 128 

K> —Grav v Commonwealth, 170 S 
W 2d 870, 293 Kv 823 
AUegatlon superfluous 

Where indiLtrnent alleges commis¬ 
sion of murder, allegation that in¬ 
strument c*rnplo>ed bv accused m 
c ririit' w'as capable of producing death 
IS superfluous—Gray v. Common¬ 
wealth, supra 

79. Kv —Gray v Commonwealth, su- 
pia—l‘a>ne v Commonwealth, 169 
S W 2d 430. 289 Ky 590 

Mo —State v Eloyd, 87 S W 2d 418, 
337 Mo 900—State v Beard, 68 S. 
W 2d 698, 334 Mo 909. 

30 C J p 102 note 89. 
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Indictment hold sufficient 

Volunlarv manslaughter Indictment 
alleging that accused willfully nnd 
fcdonioiislv in sudden affray with¬ 
out malice struck deceased with fist, 
hincK, nnd lect causing deceased to 
fall and strike the pavement with 
such violence ns to cause his death 
was not defective because it failed 
to state th.it the act was committed 
bv the Use of a deadly we.ipon — 
Pavne v CoTTiinonwc'alth, 159 S W 2d 
430, 289 Wy 590 

80. N M—Tenoiio v Terntorv, 1 N 
M 279 

81. Okl-S(ott V State 268 P 212, 

40 Gkl ('r 296 

82 II!—T'cople V Corder, 137 NE 
SI 5, 206 111 ‘*6 1 

Description held sufficient 

Dc SI ri]>l loii o1 wcajion as a gun is 
sulllc nml—T>ic Kson v State, 113 S W 
2d 528, 121 T(X(V 22 

83. C,a—Green v State, 158 SE 285, 
172 Ga b35 

Ill—People V Corder, 137 NE 845, 
306 Ill 264 

Okl —W illianis v State, 258 P 106G 
38 Okl (’r 1 
30 C J p 102 note 91 

84. Ark--Gibson v State, 205 SW 
898, 135 Ark 52T) 

Okl—AVilliaiiis V State, 268 P 1066, 
38 Okl Cr 1 

85. Va —Green v Commonwealth, 94 
SE 940, 122 Va 862 

30 C J p 10 1 note 93 

86. Mo —State v Majors, 44 S W 2d 
163. 329 Mo 148 

Metal and leaden halls 

Indictment is not rendered uncer¬ 
tain because it m first alleged that 
pistol was loaded with leaden balls 
and when the missiles with which ac¬ 
cused struck deceased arc next re¬ 
ferred to they ate described as metal 
balls, since lead is a metal and leaden 
balls are metal balls—State v Ma¬ 
jors, supra 

87. Ky—Newsome v Common¬ 
wealth, 33 SW2d 36, 236 Ky 344 
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The means may be stated as continuous; that 
IS, that whatever means were used were applied 
and continued for a shorter or longer period of 
time, and that death was ultimately caused by the 
means so described ^8 

A state or condition of the body of deceased 
making the assault more dangerous need not be 
averred 

Different modes or means The homicide may 
be charged to have been committed by the use of 
different instruments or means^^ and by various 
modes or manners,particularly where there is 
doubt as to how death was produced Averments 
of different means and modes of commission of the 
homicide may be made in different counts ^3 They 
may also be made in the same count in conjunctive 
form,31 in which case the indictment or informa¬ 
tion IS not obicctionablc for failure to state which 
caused death or they may be charged by alterna¬ 
tive avtrnicnts in the same count,but in such 
case it has been held that each alternative aver¬ 
ment must be construed as a separate count,and 
each alternative charge must describe the means 
with the same definiteness or particularity as would 
have been required had the charge been made sep¬ 
arately in a separate count An averment that 
the manner or nuMiis by which the killing was ac¬ 


complished is unknown may be made in the same 
count in which specific means arc charged*’*^ in the 
conjunctive,1 or in the alternative r or such an 
averment may be made in a sejiarate count in an 
indictment or information in which siiccific means 
are charged in other counts 3 

Reason Zidiy manner or mcemz unknozm ^^/here 
it alleged that the means by which the homicide 
was committed are unknown it is not necessary to 
state why they are unknown,^ and the fact that it 
might have been stated more ex]dicitly why the 
instrument alleged to have been used in committing 
the homicide could not be more fully described 
does not invalidate the indictment ^ 

(2) Homicide by Poison 

To charge murder by poison ordinarily it Is sufficient 
to allege that the poison was administered and that it 
caused death, and usually it Is unnecessary to allege 
such details as how it was administered, the quantity 
given, the particular poison administered, or its deadly 
and poisonous character 

An indictment for murder by poison is sufficient 
in general if it chaiges that the poison was ad¬ 
ministered and that such poison so administered 
caused death «ind it is not necessary to charge 
that accused caused deceased to take the jiuison by 
force, threats or fraud,or that deceased had no 


88. Utah—state v Vance, 110 P 

l.W. .TR Utah 1 

89. ('iti —Ni Ison V State, 198 SE 
103. 58 Cl \pp 24 3 

30 (" J p 104 note 17 

90. Ma—King v State, 34 So 683. 
137 \la 47 

Mo—State V Moslev 22 S W 2d 784 

SC—State V King, 155 SE 109, 158 
SC 251 

30 CJ p 103 note 06 

91. SC—Slntr v King, -mjpra 

98. Mass — Commonvvt'alth v Cov, 

3 2 N E 1. 137 mass 200 

Okl—Elliott V State. Ill P 820, '4 
Okie? 224, 1 40 Am S R 6S.3 

To\—Pruitt V State, 102 S VV 2d 
417, 332 Tex Cr 11 3—Hurl v Slate 
40 SW 1000 4.3 S W 144, 38 Tex 
Cr .397, 30 LRA .305 

93. Ala—McDonald v State, 1 So 
2d 658, 241 Ala 172 

Mass—Commonwealth v Coy, 32 N 
E 4, 157 Mass 200 

Okl—Elliott V State, 111 P 820, 4 
Okl Cr 224, 140 Am S K 683 

Tex—Smith v State, 57 S W 2d 163, 
12 3 Tex Cr 95 

94. Or—State v Fiester, 50 P 561, 
562, 32 Or 25 4 

S C —State V King, 155 S E 409, 158 
SC 251 

T>x—Burt V State, 40 S W 1000, 43 
SW 344, 38 TcxCr 397, 39 L R A 
305 


95 On—Kettles v State, 88 SE 
107, 145 Ga 6 
50 C 1 p 104 note 14 

90 Ala —King v Slate, 34 So 683, 
137 Ma 47 

Okl Elliott V Stale, 111 V 820, 4 
Okl ("r 224 1 40 Am S H 683 

97. Ala —Smith v State, 39 So 329, 
112 Ma 14 

98. Ma--King v State, 34 So 683, 
137 Ala 4 7 

99 Kan --.State v Cruse, 212 I' 81, 
112 Kan 1S6 
30 C.T p 102 note 80 

1. Kan —Slate v Cruse, supra 
Allegations held sufELclent 

(1) An indieDnent or information 
whuh chaiges muidcr b\ t hoking 
and by other means unkno^^n is sul- 
bf lent —Stale v Cruse, .supra—30 C 
T p 102 note 80 [a] (3) 

(2) Allegation of assault with a 

rifle “and other instruments’’ did 
not ribeet tht sufTlcifiuv of the 
< harge of sliooting deceased—Fan¬ 
nin V State, 201 P 989 48 Okl Cr 

346 

2. Ala — King v State. 31 So 683, 
137 Ala 47 

30 CJ p 102 note 80 [a] (1). (2) 

3. Ala—McDonald v State, 1 So 2d 
6.58, 241 Ala 172 

30 C J p 102 note 79. 
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4. Tp\—H ughes v State, Cr , 60 S 
W 562 

6. Ohio—Lynch v State, 23 Ohio 
CiiCtNS, 230, 27 Ohio Cir Dec 
189, 5 Oh A 16 

6. Ark—Bnwie v State 40 S W 2d 
1010, 185 Ark 8 34, 3 3 ALR 426 

Tex—A\en v Stntf 277 SW 1080, 
102 Tex Cr 47R 
30 C J p 101 note 19 

7. Tex—Aven v State, supra 
Suicide eafllciently negatived 

InilKtm^nt charging that accused 
“ndministei ed” poison, causing de- 
re.ised lo sw.allow u with intent to 
kill her and that he did kill hei 
with nrilne aforethought suffn lont- 
Iv negatives < laim that accused 
merely prepared poison and deoeasi'd 
took It With suK idal intent—Aven 
V State, supra 
Case overruled 

The case of Sanders v Stale, 112 
SW 68. 51 TexCi 101. 22 L R A ,N 
S 243 which held the indictment 
insutlli lent for failure to aver that 
tic (Used caused deceased to take the 
lioison either by force or threats, 
or hv fraud, and that deceased did 
not voluntarily lake the poison with 
knowledge of its nature, was over¬ 
ruled in so far as It held tin* Indict¬ 
ment msufllcient—Aven v State, 277 
SW. 1080, 102 TexCr 478 
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knowledge that the substance administered to him 
was poison.8 So also, under a statute making it 
murder to assist another in the commission of sui¬ 
cide, It is sufficient to charge that accused assisted 
deceased in the commission of suicide by procuring 
for him the poison used for that purpose ^ How¬ 
ever, to charge meiely in general terms that accused 
poisoned deceased, without particularizing the acts 
complained of, is insufficient where the statute 
divides the crime of murder by poisoning accord¬ 
ing to the method emjiloyed, as by administering 
the poison to deceased, placing it within reach of 
deceased, mingling it with food or other substanc¬ 
es, etc The indictment need not allege the na¬ 
ture ()f the poisoning'll or state how the poison was 
administered An indictment for murder per¬ 
petrated by mingling poison in the food or drink 
of another need not aver that the poison was given 
to deceased by accused It is not necessary to 
state the amount administeredor that the quan¬ 
tity given was sufficient to cause death nor is it 
necessary to set out in detail the mode in which the 
poison affected the body or the particular organ on 
which It operated 

Dcsufnatwn of particular poison At common 
law It was necessary to allege the kind of jioison 
administered ,and, although it is now ordinarily 
held unnecessary to state the p.irticulai poison em¬ 
ployed,^ ^ It IS held in some jurisdictions that the 
name of the iioison, if known, should be stated,^ 
and if the name of the poison is not known that 
fact should be staled It may be averred that 
named poisons and others unknown were adminis¬ 
tered "Where a particular poison is named, a sub¬ 


sequent reference to it in general terms is not a de¬ 
fect 22 

Deadly or poisonous nature. It has been held un¬ 
necessary to allege siiccifically that the drug or sub¬ 
stance given was deadly in its nature or of a poi¬ 
sonous character 23 There is authoi ity, however, 
which holds that if the drug or substance alleged 
to have been administered, as a matter of judicial 
cognizance, is poison, and when administered in 
sufficient quantity is deadly, it is sufficient to name 
the drug or substance in the indictment or informa¬ 
tion,24 but if the substance administered is not poi¬ 
son, as a matter of judicial knowledge, the indict¬ 
ment should aver that the substance so administered 
w^as deadly poison, or such as was calculated to de¬ 
stroy human life 25 

§ 151. - Description of Mortal Wound 

a In general 
b Mortal character 
c Location 

a. In General 

At common law It was necessary to describe the 
mortal wound with great particularity, giving its length, 
breadth, and depth, if possible, but such particularity 
IS now generally unnecessary 

While at common law^ great p.irticularit> in the 
descnjition of the wound is deemed to be essen¬ 
tial,26 and its length, breadth, and de])th, if incised, 
should be stated,27 n is now generally held under 
the statutes governing criniin,d ])rocedurc that such 
particularity is unnecessary,and in some iiirisdic- 
tions no descri])tion of the wound is requiied2‘^ 
So, as a general mb, it is not now essenti.il to state 


e. Tnd —Siple v Stato, 57 N E 544, 
ISI liid G17 

Tt'X -\v( ri V State, 277 RW 108(», 
102 Tex C”! 17S 

9. Aik—r’airoll v State, 163 S W 
768 111 Ark 180 

10. Tex—Middleton v Slate, 25 S 
W2d ()14, 114 TexCr 20 3 

11. Aik—I-Iowie V State 49 S V\ Jd 
1049, ISf) Ark 834, 33 ALR 4J6 

12 Via —Scot! V State, 37 So 357, 

141 AU 1 

13. Va—ruTVtar v Oommonwealth, 
1 S E 512, SI Va 51 

30 C I p 101 note 38 

14. Ind —Rosenbarger v State, 56 
NE 914, 154 Ind 425 

30 CJ p 101 note 33 

15. Tex—Morrison v State, 51 SW 
358. 40 TexCr 4 73 

16. Ark—Bowie v State 49 S W 2d 
1049, 185 Ark 834, 33 A L R 426 

30 C J p 104 note 35 

17 . U S —Westmoreland v U S, 


Tfx. 15 Sn 213 155 US 515, 39 

LEd 255 

18. \ik—Howif V State, 49 S W 2d 
10 19 185 Ark 8 14 33 A UR 426 

30 (" J p 101 note 36 
10. Ala—Uanghnm v Stale, 11 So 
2d 1 51 

20. Ala —Uanj'bam v Stale, supra 

21. Kan—Stale v Bin k 127 P 631. 
88 Kan 111, 42 L R A ,N S , 854, 
Ann(*rts1914B 730 

22. Mo—State V Taylor, 190 SW 
330 

30 C J p 104 note 28 

23. Mass—’Commonwealth v Gala- 
van, 9 Allen 271 

Tex—MoiriMon v State, 5J SW 358, 
40 TtxCr 473 

24. Ala—Uang^ham v State, 11 So 
2d 131 

Where actual poisoning’ charged 

In an Indictment which charges an 
actual poisoning, an allegation that 
the substance administered was a 

1046 


poison is unnecesqarv — Anthony v 
State 29 Ala 27 

Poisons snfliciently designated by 
name 

(1) Mer( ury—Uangham y Slate 
\lH II So 2d 1151 

(2) Morphine—Scott v State, 37 
So 357, 141 Ala 1 

25. Al.i — Langhani v State*, 11 So 
2d 131 

26. NC—Sl.'ilc V Owen, 5 N C 452, 
4 Ami) 571 

27. NO—Slate v Owen, supra 
30 C J p 105 note 42 

28. Mo—State V Kenyon, 126 S W 
2d 245, 34 3 Mo 1 ] f.S 

30 OJ p 105 note 43 

29. A.riz—Gollins v State, 294 P 
625, 37 Ariz 353 

Mo—State v Kenyon, 126 S W 2d 
245, 343 Mo 1168 

Okl- Williams v Stale, 258 P 1066, 
38 Okl Cr 1 
30 C J p 105 note 44. 
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its length, breadth, and depth,30 and since it may be 
rejected as surplusage, an apparent repugnancy in 
the description of the wound is not fatal 3^ Gener¬ 
al averments of mortal injuries and mortal sickness, 
a further description whereof is to the jurors un¬ 
known, have been sustained 3- 

b. Mortal Character 

A specific allegation as to the mortal character of 
the wound inflicted, although unnecessary in some Ju¬ 
risdictions, IS generally required, but the use of the 
term ‘‘mortal" is not ordinarily essential where the lan¬ 
guage employed Is otherwise sufficient to so characterize 
the injury. 

In some jurisdictions a specific allegation as to 
the infliction of a mortal wound is unnecessary 33 
However, it IS generally held necessary, where 
death is charged to have resulted from a stroke or 
blow, to aver that the wound inflicted thereby was 
mortaP^ and that death resulted therefrom, as con¬ 
sidered infra § 154 Tt is not necessary to show 
that the wound was of a character likely to produce 
death,33 but it is sufficient to allege that it was a 
mortal wound, and caused the death of the parly 36 
While the term “mortar* has been held indispensa¬ 
ble,37 It has, on the other hand, been held sufficient 
to allege that deceased died from the wound inflict¬ 
ed,33 or that accused killed and murdered deceased 
b> shooting him,39 and that the use of the word 
“mortal” is not imperative An indictment for 
minder by choking and strangling need not allege 
that the injury was '‘mortal 

c. Location 

The common-law rule requiring the particular loca¬ 


tion of the wound on the body to be averred hag been 
generally abrogated, it being ordinarily sufficient to alloge 
that it was on the body 

According to the strict common-law rule, it is 
essential that the indictment shall state on what 
part of the body the wound causing the death was 
inflicted,^3 any repugnancy being fatal ,'^3 in 

most jurisdictions such particularity is not now es¬ 
sential,'*^ It being held in many cases sufficient to 
charge that it was "on the body However, alle¬ 
gations giving the location are proper,^6 hut re¬ 
pugnancy and inconsistency in such allegations may 
be disregarded as surplusage,and an indictment 
is not fatally defective which alleges one mortal 
wound on two parts of deccascd*s body. ^3 

§ 152. Death 

The necessity and sufficiency of averments as to 
the fact and the cause of the death of deceased and 
as to the time and place thereof are treated m de¬ 
tail infra §§ 153-155 

Examine Pocket Parts for later cases. 

§ 153. -Fact of Death 

The death of the person for whose killing accused is 
charged must be alleged, but the authorities are not in 
accord as to what constitutes a sufficient allegation 
thereof 

The fact of the death of the person for whose 
killing accused is indicted must be alleged *3 it has 
been held a sufficient allegation of death to aver 
that accused killed deceased,that he deprived de¬ 
ceased of life,-'»i that he killed and murdered de- 


30. Fla—Walker v State, 16 So 80, 
34 Fla 167, Am S R 186 

30 CJ p lOi note 4.S 

31. Mo—State v Fur^eison, O'! SW 
101. 162 Mo 66S 

30 C .T p 105 note 46 

32. F^la —Mendenhall v State, 72 So 
202 71 Fla 55 1 

30 CJ p 105 note 47 

33. Ariz—Collins v State, 294 P 
6 25, 3 7 Ariz 35 3 

Kan—State v Truskett, 118 P 1017, 
85 Kan 804 

34. Ok] —Williams v State, 258 P 
106b, 38 OklCr 1 

30 CJ p 105 note 4 8 

Information held sufflclent as 
against objec'tion that it failed to 
ch'itge that the* wounds were mortal 
causing death— State v Privetl. 130 
SW2d 575. 344 Mo 1020 

35. Mo—State v Green, 20 SW 
304, 111 Mo 585 

Okl -Williams v State, 258 P. 1066, 
38 Okl Cr 1. 


36. Mo—.State v Green, 20 SW 
301, 111 Mo 585 

37. Ra—State v McCov, 8 Rob 545, 
41 Ami) 301 

38. Fla—Roliinson v State, 68 So 
619, b') Fla 521 RRA1915F 1215. 
Ann Cas 19171) 506 

30 CJ p 105 nott 53 

39. Ga —Green v Stale 158 S EJ 
2S5. 172 Ga 635 

40 Fla—Robinson v Stale, 68 So 
649, 69 Fla 521 KRA1915E 1215. 
AnnCasl917D 506 

30 (" 1 p 105 note 51 

41. DC—Hamilton v U S, 26 App 
D C 382 

42. Fla—Keech v Slate, 15 Fla 
591 

30 C J p 105 note 56 

43. Ind —Dias v State, 7 Blackf 20, 
39 \m D 448 

30 CJ p 105 note 57 

44. Mo—State v Kenyon, 126 SW 
2d 245, 343 Mo 1168—State v Fur- 
gerson, 63 S W 101, 162 Mo 668. 
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Neb—Morns v State, 191 NW 717, 
109 Neb 412 
30 CJ p 106 note 5S 

45. Neb—Chadok v State 294 V W 

384. 1 38 Neb 626—Moms v Slate, 
191 NW 717, 109 Nfb 412 

Okl —Williams V Stale, 258 P 1066, 
38 Okl ("r 1 
30 CJ p 106 note 59 

46. Mass—CommonA^ealth v Snell, 
75 NK 75. 189 Mass 12, 3 LRA, 
N S 1019 

30 CJ p 106 note 60 

47. Va—Robertson v Common¬ 
wealth, 20 S E 362 

48. Mo—State v Kenvon, 126 SW 
2d 245, 343 Mo 1168 

49. SC—State v Rector, 155 SE 

385, 158 SC 212 

30 CJ p 106 note 61 

50 Wash—State v Day, 29 P 984, 
4 Wash 101 
30 CJ p 106 note 62 

51. Tex —Walker v State, 14 Tex. 
App 609. 



§ 164 


HOMICIDE 


40 C.J.S. 


ceased,52 or merely that he murdered dcceased.53 
It has been held, on the other hand, insufficient to 
aver that accused murdered deceased,54 or even 
that he killed and murdered deceased,55 or mortally 
choked, suffocated, and drowned deceased®® An 
allegation in the conclusion that accused killed and 
murdered decea<^ed is not sufficient 5^ That the 
omission of the woid “did” before the word “die” 
vitiates the indicimcnt has been affirmed^® and de¬ 
nied 59 

§ 154 . -Connection with Criminal Act 

The indictment or information must allege that the 
death of deceased resulted from the criminal act or 
omission with which accused is charged. 

The indictment must allege that the death of de¬ 
cedent resulted from the in jury inflicted by ac¬ 
cused,®^ or the act done by hini,®i or his negli¬ 
gence,®- and, where manslaughter is charged based 
on a killing done in the commission of an unlawful 


act, It must allege facts which show that the unlaw¬ 
ful act was the proximate cause of deceased s 
death However, where all persons present, aid¬ 
ing and abetting in the commission of the homicide, 
arc considered principals in its commission, see su¬ 
pra §§ 7-9 il IS not essential to the conviction of a 
participant to allege that he used the weapon with 
which the killing was done ®^ No particular form 
of words is necessary ,®5 but it must be shown that 
the alleged act or acts of accused were the proxi¬ 
mate cause of the death as distinguished from the 
cause of a condition affording an opportunity for 
the comjiassing of death by some other unconnected 
agency ®® It has been held that it must appear that 
death was the natural and probable consequence of 
the act complained of,®^ and, to the contrary that, 
where the fact and cause of death arc alleged in an 
indictment, it is not subject to attack on the ground 
that It docs not show that the means of death were 
likely to produce death ®^ It is proper, where a 


52. Ark—Robin^son v State, 7 SW 
2d S, 177 Aik r. U 

Cal—People v D« Ihrtntie, 125 P 
1066. 163 Cal 461 
30 C J p 106 note 64 

53. Ariz—Shau^hnesMV V State, 32 
P 2d 33 7 41 Ariz 4 45 

Cal--P‘ople V MaK‘'aN«;av, 291 P 
582, 210 Cal 301—People v Coen, 
271 P 1074 205 Cil 596 
Ind Heehtelhejnier v Statf 54 Tnd 
128 

64, Tt X—Pieree v State, 3 S W 111, 
21 TexApp 669 
30 C .1 p 106 notf 66 

55. Mo —Stale v Blan, 69 Mo 317 

56. DC—IT S V Barber, 20 DC 79 

57. DC—U S V Barber supra 

58. Mo—State v Hagan, 65 SW 

249 161 Mo (,54 

69. Aik—Kitts V State 69 SW 
545 70 Aik 521 

60. Pa—<'ommonwealth v Hulten- 
borg, 19 PaDisl & Co 534, 537. 
el ting CorpuB Juris. 

Utah—Slate v (lieen, 6 P 2d 177, 78 
Utah 5SO 

30 CJ p 106 note 73 

Zadictment or iaformation held In- 
Buffleient 

An inftirmation in a prosecution 
f<»r murdor clinging that accused 
Inflicted three mortal wounds on de¬ 
ceased, of whuh morial wounds de¬ 
ceased “then and there did languish, 
and languishing did live until the 
15th dav of September, 1821, in the 
county of S and state of Tinnfssee, 
did die,” was held an insufficient al¬ 
legation that deceased died from the 
effectH of the mortal wounds —State 
V Jamerson, Mo, 252 SW 682 

61. Ind—Stephenson v State, 179 
NE 633. 205 Ind 141, error dis¬ 
missed 186 NB 293, 205 Ind 141. 


Pa—Commonwealth v Ruttenherg, 
19 Pa Disl & Co '534, 537, citing 
Corpufl Juris. 

30 C 1 p 106 note 74 
Result of attempted abortion 

Indictment for murder by attempt¬ 
ed alxirtion. not charging that death 
of woman resulted therefrom. W'as 
held insufficient—People v Hulf, 171 
NE 261, 339 Til 32S 

62. 1>(1—Stale v Benton, 187 A 
609 8 WWHarr 1 

Pa—C'^onirnonwealth v Ruttenherg i 
19 l‘a Dist & Co 531, 537, citing 

Corpus Juris. 

30 CJ p 106 note 75 
Manslaughter 

In an indictment charging involun¬ 
tary manslaughter, based on the com¬ 
mission of an act which is unlaw¬ 
ful because it is negligent, it must 
appear that such act w'as the* proxi¬ 
mate cause* of the death —State v 
Beckman 37 N E 2d 531, 219 Ind 176 

63. Ind—T31ackburn v State, J80 N 

E 180, 203 Ind 332—Kimniel v 

Stale, 154 NE 16 198 Ind 444 

64 Ba—State v Capaci, 15 4 So 419, 
179 J.,a 4 62 

65. Ill —People* v Cord or, 137 N PI 
845. 306 111 264 
30 C J p 106 note 76 

Indictments or informations held 
suffloient 

(1) Indictment averring that the 
mortal wound of which deceased died 
was the mortal wound Inflicted hv 
the bullet discharged from the gun 
held in the hand of accused Is not 
uncertain, as not specifically aver¬ 
ring that the mortal wound from 
which deceased died was the mortal 
wound inflicted by accused—People 
V Corder, 137 NE 845, 306 Ill 264. 


(2) An information, alleging Ihsi 
accused had pistol in hiw hands, di*^- 
charged It agiirist deceased, and shot 
latter wilh it, infiic ling mortal 
wound resulting in jn.stant death, 
was not deftclive as failing to con¬ 
nect nciusc'd with killing—State v 
Kerivon, 126 S W 2d 245. 343 Mo IlGS 
(i) \n indictment charging that 
ac'cused did “kill and murder” anoth- 
c‘r b> shooting him wilh a pistol and 
inllicting on him a mortal wound 
was not demurrable because not al- 
lc‘ging specific illy that victim dud 
as result of the wound—Harris v 
State, 9 S E 2d 183. 1 90 Ga 258 
(1) Indictment for involuntary 
manslaughter b.ised on violition of 
milk ordinance w^as held not demur¬ 
rable for failure to show' relation 
bctwc'en dc‘ath and defendants’ acts 
—Beontas v Walker, 112 SE 891. 
166 Ga 260 

(5) Other mstanees see 30 CJ p 
106 note 7b [aj, [bj 

66 . Ind—Stephenson v State, 179 

N P] 63 1 205 Ind 141, c*rior dis¬ 

missed 186 NP: 293, 205 Ind 111 

PolBon. taken because of treatment 
by accused 

Indictment lor homicide alleging 
In substance, that deceased took poi¬ 
son bec.iusc of mental condition 
caused bv treatment accorded her bv 
accused and others was held suffi¬ 
cient—Stephenson v State, 179 NE 
633, 205 Ind 141, error dismissed ]86 
NP: 293, 205 Ind lil 

67. Ky —'Commonwealth v Couch, 
106 SW 830, 32 Ky L 638, 16 L H 
A.NS, 327 

30 CJ p 107 note 77 

68 . NY—People v Harris, 134 NY 
S 409, 74 Misc 353, 26 N Y Cr 472. 
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wound IS the cause of death, to allege that the 
death resulted from the wound and not from the 
stroke.®^ 

After verdict it has been held that a verdict will 
obviate a defect arising from an omission to con¬ 
nect the injury inflicted and I he death of deceased 

§ 155. -Time and Place 

a Time 
b Place 

a. Time 

As a general rule the indictment or information must 
allege the date of the death of the victim, so as to show 
that the death occurred within a year and a day from 
the date of the Infliction of the Injury 

In the absence of a relaxation of the common- 
law rules, an indictment for homicide must allege 
the date of the death of the victim,for the rea¬ 
son that It must appear from the indictment that 
the death occurred within a year and a day from the 
date of the infliction of the injury,*^2 .md an indict- 
mcnl which alleges as the date of death a date more 
than a year and a day subseciueiit to the date on 
which the infliction of the injury is alleged to have 
occurred does not allege a criminal homicidi *^2 
No jiarticuhir form of allegation is required"^ It 
is sufficient to state facts showing that the death 
was instantaneous,7-") or to allege that the wound or 
injury was inflicted on a certain date and that the 


victim died on a later certain date, which dates are 
not more than a year and a day apart,*^6 or that the 
wfuind was inflicted on a certain d.itc and that the 
victim died within a year and a day from the in¬ 
fliction of the woundJ*^ It has also been hi Id suffi¬ 
cient to allege the date of the striking or wounding 
and then that the victim instantly died there from, 
or that the blow produced his immediate death ,7*^ 
but in some jurisdictions such words arc regaidcd 
as in themselves insufficient,^^ unless the connection 
between the act and the death is further shown by 
the employment of the words ‘‘then and there, 
or by other sufficient words of connection An 
aveiment that deceased was injured on a certain 
day followed merely by a statement that he died is 
insufficient,^2 although an allegation that deceased 
“of the mortal wound aforesaid died” has been held 
sufficient as against the contention that the allega¬ 
tion should have read “of the mortal wound afore¬ 
said then and there died ”^4 averment that ac¬ 
cuse d killed deceased on a certain day is in some 
juiisdictions a sufficient allegation of the day of 
death,and is construed to allege that he died on 
that date but there is authority to the contrary 
It IS, in general, sufficient thiit it apjicar from the 
indictment that the death occurred within a year 
and a day after the assault which caused it 
lienee it is oidinarilv held unnccessar> to allege the 
exact date of tht death where the date of the in¬ 
jury IS laid within a >ear before the finding of the 


09. S C —state V Wimberloy, 14 S C 
I. 190 

*?n CJ p 107 note 70 

Mortal character of wound see su¬ 
pra § 151 b 

70. Pa—Commonwealth v Rutten- 
berfr 19 Pa Thst & Co 514 

71. (la—Head v Slate, 21 S K 2d 

14') 147, fiS (JaApp 759 quoting 

Corpus Juris. 

Ind —\1(1( rson v Stale, 14 5 NK 572, 
106 Ind 22 

S C —Slat< V Rcf tor, 155 S E 285, 
158 S(' 212 

Wash-- State v Spadoni, 243 P 851, 
137 Wash 684 

30 CJ p 107 note 80 

72. Ga—Head v State, 24 S K 2d 
145, 1 47, 68 Ga \pp 759, quoting 
Corpus Juris. 

Ind—Alderson v State, 145 NE 572, 
196 Ind 22 

Wash—State v Spadoni, 24 3 P 851 
856. 137 Wash 684, citing Corpus 
Juris. 

30 C .J p 107 note 81 

Nece«iaitv that death occur within 
year and day see supra 4 12 

73. Ga—TIead v State, 24 S E 2d 
145, 68 GaApp 759 

74 . Wash — State v Spadoni, 243 P 
854, 137 Wash 684 


75. Wash — State v Spadoni, supr.i 
76 Tex Win v State, 277 SW 
1081), 102 Ti \ Cr 478 
Wash Sl4t(‘ V Spadoni, 243 P 854, 
137 Wash 684 

77. Wash - State \ Spadoni, supra 

78. N A1 ~ HoTTepo v Territoiv, 46 
P H9. 8 N M 446 

30 C J p 107 note 82 

79. Puerto Rito — T'eople v Matos, 
26 l^uerto Rico 520 

80. Mo—State v Jamerson, 252 S 
W 682 

30 (” I p 107 note 84 

81. Mo-—Slate v Stecley, 65 Mo 
218, 27 AmR 271 

82. T< X—Hurdm v State, 4 Tex 
App 355 

30 C J p 107 note 86 

83. Mo —Stale v Jamerson, 252 S 
W 682 

Wash—State v Spadoni, 243 P 854, 
137 Wash 684 

Information held Ineuflloient 

Allegation that deceased received 
wounds at the hands of accused, that 
he ‘languished and larvgruishlng did 
live” until a stated day, and that he 
died at a specified place fails to al¬ 
lege that deceased died within a 
year and a dav after receiving the 
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wounds—State v Jameiaon, Mo, 

252 S W 682 

84. Mo—Stale v Baird, 248 SW 
596 297 AJo 219 

85. Ga—Head v Statt, 24 S E 2d 
1 15 68 Ga App 7'i9 

Oi —Slate V K( IhM 247 P 146, 118 
Or 197 firoT dismissed and cer¬ 
tiorari denied Kelle> v Siat< of 
Or.-ron 47 S Gt 501, 273 US 589. 
71 1 j Ed 791), and crior dismissed 
Willos \ Stite of Oregon, 47 S Ct 
658, 274 US 722 71 U Ed 1326 

AVash—State v Slone, 13 J’2d 427, 
169 U.ish 233 

31) CJ p 107 note 87 

86. Ga~Head v State, 24 S E 2d 
14 5, 68 GaApp 769 

Or ' State v Kelley 247 P 146, 118 
Or 397, trror dismissed and cer¬ 
tiorari denied Kelley v State of 
Oregon, 4 7 S CH 504, 273 US 589, 
71 U Ed 790, and error dismissed 
Willos V Slate of Oregon, 47 S 
Ct 658, 274 US 722, 71 li Ed 1326 

87. Mo—Slate v Sundhelmer, 6 S 
W 52, 93 Mo 311 

30 C J p 107 note 88 

88 . Mass—Commonwealth v Rob¬ 
ertson. 38 NK 26, 162 Mass. 90 

30 CJ p 108 note 89. 
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indictment, 89 or within the calendar year in which 
the indictment is returned,89 and that in such case 
an omission of an allegation of the date of the 
death is immaterial,®^ especially where it is alleged 
that deceased died prior to the finding or filing of 
the indictment or information ,82 but there is au¬ 
thority requiring specific allegation of the date of 
death even in such circumstanccs.83 

The date may be so stated at the beginning of 
the charging part as to apjjly to all its allegations, 
including that of the death 8^ Where time has been 
well laid to the giving of the mortal blow, it may 
be repeated as to the fact of death by words of ref¬ 
erence such as “then and there,’'85 but such words 
must properly qualify the averment of death 88 

It IS not necessary to aver that deceased '*lan- 
guished and languishing did live until the date of 
death,”87 and the fact that he is stated to have lived 
and languished, although death is alleged to have 
occurred on the day of the mortal blow, docs not 
rendei the indictment repugnant,8^ nor is an alle¬ 
gation that deceased ^'languishing did live until” a 
certain day inconsistent with an allegation that the 
victim died on that day 89 

Under statutes iiroviding that an indictment shall 
not be held insufficient for any defect which does 
not tend to prejudice the substantial rights of de¬ 


fendants on the merits, it has been held unneces¬ 
sary to make a specific allegation that death resulted 
within a year and a day after the infliction of the 
mortal wound in an indictment which sufficiently 
alleges that accused murdered deceased ^ 

A statutory form of indictment sufficient in some 
states contains no allegation as to the date of the 
death 2 

b. Place 

The place of death should be alleged, unless the 
necessity therefor is dispensed with by statute, as is true 
in a number of Jurisdictions under statutes which, when 
the death and assault occurred in different counties, per¬ 
mit the prosecution to be in either county or in the 
county of the assault. 

The place where the death of the injured person 
occurred should be set out in the indiclment,^ un¬ 
less the necessity of such averment is dispensed 
with by statute ^ As in the allegation of the time 
of death, the venue, when once alleged in the indict¬ 
ment, need not be rc])eated, but may be referred to 
by the use of “then and there 

Death and assault tn diftnctit counties or juris¬ 
dictions Where the mortal wound was given in 
one county and the victim died in another, in the 
interest of clarity it is better if the indictment 
chargts the acts as having occurred in th<‘ county 


B9. Ill —reople v Corder. 137 NE 
845, ‘ini, 111 204 

Ind—Aldfrson v State, 145 NE 
572, no Ind 22 

90. Kv - Milhurn v Commonwealth, 
3 S W 2d 204. 223 Kv 188 

91. Kv —Milburn v Commonwealth, 
supra 

Wa«^h—State v Stone, 13 I’2d 427, 
169 Wash 233 

30 C J p 108 note 90 

92. Idaho—State v Caviness, 235 1’ 
890, 40 Idaho 500 

Ky—Milburn v Commonwealth, 3 
S W 2d 204, 223 Ky 188 

93. NC—Stale v Orrcll, 12 NC 
139, 17 Am 1) 503 

30 C J p 108 note 91 

94. NY—TVopb v Murphy, 72 N 
E 1146, 179 N Y 595, affirming 87 
NYS 786, 93 App Div 383, 18 N 
YCr 366 

95. Ind—Alderson v State, 145 N 
E 572, 196 Ind 22 

Wash— Stale v Stone, 13 P 2d 427, 
169 Wash 233 

30 CJ p 108 note 93 

96. La—State v Kennedy, 8 Rob 
590 

30 C J P 108 note 94 

97. Me—State v Conley, 39 Me 78 

96. Pa—Commonwealth v, liell, 

Add 166, 1 Am D 298 


99. Ill—People v l.«imel>nry 131 N 
E 691, 298 Ill 355 

1. Ark—Robinson v State, 7 SW 
2d 5. 177 \rk 534 
30 CJ p 108 note 98 
2 Muss—(Commonwealth v Wakr* 
lin, 120 NE 209, 230 Mabs 567 
3. Ind—Alderson v Slate 145 NE 
572, 196 Ind 22—Hiorkwav v 

Slate. 138 NE 88, 192 Ind 656. 
2b A L K 13,58 

SC—SlaU v Rector, 155 SE 385, 
158 SC 212—State v malt, 151 S 
E 206, 154 SC 1 
30 C J p 108 note I 

Amendment of alletrations as to 
plate of offense see the C J S title* 
Indictments and Informations § 
242, also 31 C J p 832 note 4-p 
833 note 12 
Ck>tuLty and state 

The county and state where the 
death of deceased oecurred should 
be* allepc'd—State v Rector, 155 S 
E 385. 158 SC 212 
Wliere Indictment found 
It has been statrd, in a cose In 
which the infliction of the wound 
and the death of the victim occurred 
in the same county, that “it was in¬ 
dispensable that the indictment 
should have averred that the mur¬ 
dered party did die in the county in 
which the Indictment was found 
against the accused “—Alderson v. 
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Slate I'lS NE 572, 574, 195 Ind 

O O 

Alleerations held snfllcient 

(1) To show i>lci(c of death—State 
V Stone, 13 I’2d 427, 169 Wash 233 

(2) Allej^alion that accused in spec¬ 
ified county did “then and there” 
kill and muidei deieastd stated 
place of death in reasonably d(*flnitc 
lerm*^ —Stale v Walteis, 102 P 2d 
284. 61 Idaho 341 

4- Ark—lliassb(‘ld v State, 18 S W. 

1040, 55 Ark 556 
30 C J p 109 note 2 

5. Ind—Ald(*rson v State, 145 NE 
572 196 Ind 22 

Wash—State v Uezemer, 14 P 2d 
460, 169 Wash 669—State v Slone, 
13 1» 2cl 427, 169 Wash 233 
30 C J p 109 note 3 
ZndlctmexLt construed 

(1) Wheie indKlment charged ac¬ 
cused in M county made assault, and 
that deceased then and there died of 
wounds, death was allegtd to have 
occurred in M county —State v. 
Platt, 151 SE 206. 154 S C 1 

(2) Indictment stating county 

where shooting occurred, and alleging 
that defendants “then and there 
• • • did kill and murder,” suffi¬ 

ciently showed place of deceased's 
death—State v. Hector, 155 SE 386, 
168 SC 212. 
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where the wound was given and the consequences 
in the county where the victim died.® However, 
under statutes permitting^ the offender to be prose¬ 
cuted in either county, althoue^h it has been held in 
a few jurisdictions that the indictment must allegre 
both the place of the injury and the place of death, 
in the majority of jurisdictions where the question 
has arisen it has been held that the crime may be 
charjred in the indictment or information to have 
been committed in its entirety m the county where 
the indictment or information was found or filed, 
without any lavermcnt of the attendant circum¬ 
stances as to the place of injury and of death * 
Under statutes permitting; or requiring; the offender 
to be prosecuted in the county where the injury was 
inflicted, It IS held that the indictment or informa¬ 
tion need not aver the place of deatli ^ Where 
the mortal wound was g;iven in one county and the 
victim died in another,county and state, an indict¬ 
ment found in the county where the wound was 
g;iven charg;es the commission of an offense therein 
where it alleges the facts as to the place of the in¬ 
jury and of the death 

§ 156. Malice 

a Necessity of averment 

b Sufficiency of averment 


a. Necessity of Averment 

At common law and under the statutes In many Ju¬ 
risdictions, an averment that the kiilina was with malice 
aforethought is necessary in order to charge murder; but 
in other Jurisdictions such an averment is unnecessary In 
an indictment which charges the offense in the ianguage 
of the statute defining murder or according to an express 
statutory form, or which charges a kliiing by certain 
means or in the commission of certain unlawfui acts. 
It need not be averred in charging mansiaughter. 

A charg;c that the killing; was committed with 
malice aforethoug;ht is essential to the validity of 
an indictment charging murder at common law,^^ 
and generally such an averment is required under 
the statutes governing criminal procedure in the 
various states,^2 particularly where the statutes de¬ 
fine murder as it was defined at common law, ^2 
and c\cn under statutes which are in some degiec 
variant from the common-law definition,at least 
where certain degrees of murder arc charged or 
penalties sought So under a statute dividing 
murder into degrees, which after defining murder 
in the first degree provides th.it all other murder 
at common law shall constitute murder in the sec¬ 
ond degree, it has been held that an indictment to 
charge second degree murder must, as an indict¬ 
ment for murder at common law, allege the killing 
to have been with malice aforethought Where 
such an aveiment is required an indictment allcg- 


6. Kv—Rpf^rn or v roTnmonwoalth, 
LMO SW 7SI) 104 Kv 609 

Indictment held svlAcieut 

An allogalion that the murder was 
oomniiltod hy striking? deceased on 
the head with a e:un in Encinal Coun¬ 
tv such fdunly tioinp: attached to 
Wehh (’'ountv foi judicial purposes, is 
sufficient to uphold a convution in 
Weiii) County—Navarro v State, Tex 
Cr . 4 3 S\V ion 

7. Ind- Bro<kwav V State, 138 NE 
88, Tn> Tnd 656 26 A I. R 1338 

SC—State V Reelor 155 SE 385. 
158 SC 212—Stall v TMntt, 151 S 
E 206, 154 S (’■ 1—State v Cole¬ 

man, 17 S C 473 
Indictment held sufllcient 

Indictment ( harpinp: killing? hv ad- 
ministt rinR poison in named lountv 
hv leason of whi< h deceased died in 
another named eountv was sufficient 
—Oshon V Stale. 13 N E 2d 223, 213 
Ind 413 

8 . Ky—Spencer v Commonwealth, 
240 S W 750, 104 Ky 699 

La—State V Champaffne, 106 So 
670, 160 I^a 47 

Miss—Coleman v State, 35 So 937, 
83 Miss 290, 64 LRA 807 
NM—State v Montes, 165 P 797, 
22 NM 530. 

Tex—Harris v State, 140 S W 2d 09 
141 Tex Cr 447—Stone v State, 15 
SW2d 18, 111 TexCr 647. 


Place of death 

Indictment for murder need not 
allege plae«‘ where dec erased died — 
Thomas v State. 118 So 22, 96 Fla 
213 

Case overruled 

The c'ourt hedd that, if there wa®? 
anything: in the case of State v 
Cummings, .5 L i Ann 330 opposed 
to the doctrine that, where the mor¬ 
tal lilow IS given in one parish and 
death ensues in another, it is suffi 
(lent to charge in the indictment 
that the* murder was committed in 
the parish where the indictment was 
found, without setting out in de1.nl 
that the mortal wound was inflicted 
in one parish and the death occurred 
In inotheT it was not disposed to 
follow It—State v Jones, 38 La 
Ann 792 

9. Mo—State v Majors, 44 S W 2d 

163. 329 Mo 148 

Okl—Albright v Territory, 69 P 789, 

11 Okl 197 
30 C J p 109 note 2 

Not a Jurisdictional defect 

(1) Where iiidietmert alleged that 
injury causing death was inflicted in 
the District of Columbia, failure to 
aver that death took place therein 
was not a Jurisdictional defect — 
Rostic V Rives, 107 F 2d 619, 71 App 
DC 2, certiorari denied 60 S Ct. 593, 
309 US 664, 84 L Ed 1011. 
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(2) Place of decedent's death is 
immaterial and need not be alleged 
in intormation charging murder, so 
far as jurisdiction is concerned — 
State v Majors, 44 S W 2d 163, 329 
Mo 14 8 

10 . Minn—-Slate v ne«jsert, 21 
Minn 369 

11. Ky—Turner v Commonw'ealth, 
180 SW 768, 167 Kv 365, LRA 
191K\ 329 

30 C J p 109 note 4 

12. C,a—^Wright v State, 141 SE 
903, 166 (la 1—Colo v Stale, App. 
22 S E 2d 529 

Miss —Wi'Xler v Slate. 142 So 501. 

167 Miss 464 

Mo—State v Brown. 68 SW 568, 

168 Mo 449 

13. Ariz—Rodriquez v Territory, 
125 T’ 878, 14 Ariz 166 

30 C T p 109 note 5 

14. Tex —Johnson v State, 263 S W. 
924 97 TexCr 6.58 

30 CJ p 109 note 6 

15. Tex—Swilley v State, 25 SW 
2d 1098, 114 TexCr 228, followed 
in Dunwoody v State, 25 S W 2d 
1107 

16. Mo—State v. Lowe, 6 S W. 889» 
93 Mo. 547. 
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mg a homicide which does not charge it to have 
been committed with malice aforethought cannot 
charge an offense greater in grade than manslaugh¬ 
ter Also, under a statute which makes murder 
of every voluntary killing, but provides that punish¬ 
ment in excess of a specified penalty cannot be as¬ 
sessed unless the killing was on malice afore¬ 
thought, an allegation that the killing was on such 
malice aforethought is indispensable where the state 
seeks a greater jicnalty than that siiecified 

In jurisdictions where the statutes specifically de¬ 
fine murder or its degrees, or provide a specific 
form of indictment therefor, although it has been 
held essential to charge malice aforethought where 
the common-law instead of the statutory form of 
indictment is used,^9 it has been held proper in a 
number of jurisdictions to omit the technical words 
“malice aforethought” where the indictment fol¬ 
lows the statute in charging the offense,as where 
It charges a willful, deliberate, and premeditated 
killing,2i or a killing with a premeditated design 
to effect death,-2 or that accused killed and mur¬ 
dered deceased,-'^ or murdered deceased 24 has 
also been held unneccssaiy specifically to allege mal¬ 


ice or malice aforethought where the manner and 
means of the killing as set forth in the indictment 
necessarily import malice,26 or where the indict¬ 
ment sets forth the offense in the language of a 
statute which defines as murder a homicide result 
mg from certain prohibited acts 26 So it has been 
held unnecessary to allege malice aforethought in 
an indictment charging a killing by means of poi¬ 
son ,27 or a killing in the perpetration of, or attempt 
to perpetrate, a specified felony,28 although such an 
allegation is not inconsistent with a charge of a kill¬ 
ing in the perpetration of, or attempt to perpetrate, 
a specified felony and will not render the indictment 
defective,29 or the death of a mother by producing 
a miscarriage 20 In other jurisdictions, however, 
the necessity of alleging malice or malice afore¬ 
thought has been held not dispensed with in indict¬ 
ments charging a killing in the commission of, or 
as a result of, certain acts which the statutes pro¬ 
vide shall be murdcr,'25 as a homicide committed in 
the perpetration of a felony ,22 or a killing by means 
of poison 23 

Express or uupJwd malice It is not necessaiy 
to allege whether the malice was express or implied, 


17. (la—Wright v State, 141 SK | 
903, 106 C.a 1 

30 J p 100 nolf 7 

18. Tex—Spieer v State, 28 S W 2d 

810, 115 Tox ("r 110 —("ox ^ Stfito, 
28 SW 2d 146, 116 Tex Or 528— 
Colbert v State. 27 S W 2d 214 115 
Tex (^r 303—lleriern v State, 27 

S\V2d 211. 115 T«x(V 520— 

Arooha v State, Cr , 27 S W 2d 1^7 
—Cox V Stale. Cr 27 S W 2d 189 
— TIall V State, 27 S W 2d 187 115 
Tt X ('r 648—Krf'eTnan \ State, 27 

SW2d 162, 114 Tt \ Cr 624 Alon¬ 
zo V State. 26 S W 2d 920 1 14 Tex 
Cr 536—l..eonaid v State, 26 S W 
2d 919, lit Tex Cr 615—Allen v 
State, 26 S W 2d 919, 114 Tex (> 
575—M>att \ State. 26 SW 2d 915 
114 TexCr 516—Cilbtrt \ State 
26 SW2d 644, 114 Tex (h 532 — 
Fiitts V State. 2() S W 2d 64 1, 114 
T« X Ci 512—He Cena v Slate, 25 
S W 2d 1106, 114 TexCr 314—Com¬ 
mit V State. 25 S W 2d 1105, 114 
TexCr 324—Swilh v v State, 25 
S W 2d 1098, 114 Texth 228, fol- 
low< d in Dunwoody v State, 25 S 
W 2d 1107 

“Voluntarily’* ixuiufflcient to charge 
“malice aforethought” 

AlbKstH»n«^ lh,a aceiised killed de¬ 
cedent ‘vDlunlarilV” does not (barge 
“malice at’or* thought "—Swillev v 
State, 25 S W 2d 1098, 114 TexCr 
228, followed Jn Uunwoody v State, 
25 S W 2d 1107 

19. La — State v Pmaonat, 177 So 
67, 188 La. 334. 


I 20 Cal—IN‘Ople v Smith, 12 P 2d 
945. 215 Cul 749~P(ople v Be? g. 
274 P 4 33, 9(> Cal App 430 
lUati--State v Avfry, 125 P 2d 80,3, 
102 Utah 33 
30 CJ p 109 note 9 

21. Kan—Stat(* v McGafTin, 13 P 
560, 36 Kan 315—Slate v Fooks, 
29 Kan 425 

22. Wash-State v Seifert, 118 T> 
74 6, 66 Wash 596 

30 C J p 109 note 11 

23. Cal—People v Berg. 274 P 433. 
96 Cal App 430 

24. La--State v Matthews, 179 So 
69. ISO La 1C6 

Utah—State v Avery, 125 P 2d 803 
102 Utah 13 

25. Ohio—Lind.sey v State, 69 N E 
126, 69 Ohio St 215 

30 C .1 p 109 note 8 

28. Colo—Johnson v People, 80 P 
131, J3 Colo 224, 108 Am S R 85 

27. Ind - Hechtelht imer v State, 64 
Ind 128 

30 C J p 109 note 13 

28. Ark—^White v State, 96 S W 2d 
771, 192 Ark 1102 

NY—Cox V IVople, 80 NY 500, 
affirming 19 Hun 430 
Or—State v Brown, 7 Or 186 
In attempt to escape 

An indictment or information 
charging the killing of a private 
citizen in an effort to escape after 
the (ommission of a felony is not de¬ 
fective as not showing malice afore- 
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thought —Si'xson v Commonwealth, 
30 S W 2d 229 239 Kv 177 

29. Ark—Noble v Stale, 112 S AV 2d 
631, 195 Ark 453 

30. Colo—Tobnson v Pt'opb*, 80 P 
133, 33 Colo 224, 108 Am S K 85 

31. (la—Wiight V State, 141 SE 
903, 166 Chi 1 

Tex —Johnson v State, 263 S W 924, 
97 TfxCi 658 

TTulawful act tendlug to destroy life 

The manf.1 lught(’T statutf' proviso 
that an involuntarv killing in (om¬ 
mission of an unliwful ail natuiallv 
tending to df'stroy life shall be 
denmed murdu m founded on th( 
principle ot implied m.ilice and does 
not dispense with mcessity of tx- 
presslv alleging jn:iT>llfd malue or its 
equivalent in an indictment lor niur- 
dtr—(^le v Slate, (;a App , 22 S E 
2d 529 

Wrecking train 

Indictment for murder resulting 
from the breaking of a switch lock 
and throwing switch in front of a 
pa.sstnger trim not charging that 
nuirdi'T was done with mallic afon- 
thought, was fatally defective — 
Johnson v State, 263 S W 924, 97 
Tex Cr 668 

32. Tex—Jones v State. 110 S W 
741, 53 TexCr 131, 126 Am S R 
776 

33. Mn —State v Woodward, 90 S. 
W 90. 191 Mo 617 

Tex—Hamlin v State, 47 S.W 666, 
39 TexCr 679. 
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where malice aforethought is charged Under a 
statute making the distinction between express and 
implied malice the distinction between murder in 
the first and second degrees, “malice aforethought” 
IS sufficient to charge murder in either degree 35 

Feticide To charge feticide under a statute 
providing punishment for the willful killing of a 
“quick” unborn child by an injury to the mother 
which would be murder if it resulted in the death 
of the mother, the indictment must charge that the 
injury to the mother was inflicted with malice 36 

Manslcuu^hfcr. On an indictment for manslaugh¬ 
ter an allegation of malice aforethought is of course 
unnecessary,37 and, where the crime is otherwise 
sufficiently charged, may be rejected as surplus¬ 
age 33 It IS not necessary to allege absence of mal¬ 
ice,3*^ but such an allegation does not render the in¬ 
dictment insufficient 

b. Sufficiency of Averment 

In general where an averment of malice aforethought 
is essential it cannot be supplied by inference, but must 
be positively and directly alleged In some Jurisdictions 
the exact expression must be used, but m other Jurisdic¬ 
tions equivalent language is sufficient It must ordi¬ 
narily be alleged as to the killing, and when properly al¬ 
leged as to one element of the offense may be charged as 
to other elements by reference 

Wlicre an averment that the killing was with 
malice aforethought is regarded as essential, as con¬ 
sidered supra subdivision a of this section, it cannot 
be supplied by inference and where the allegation 
as to malice aforethought is only made in the con¬ 
cluding clause it has been held insufficient ^3 In 


some jurisdictions in making such an averment the 
exact words “malice aforethought” must be em- 
ployed,^3 and an allegation of “malice” alone is not 
sufficient.^^ In other jurisdictions, however, it is 
not essential that the identical words, “malice afore¬ 
thought,” be used and the omission to use the 
exact expression may be supplied by any language 
which may be its legal equivalent,^® or if from the 
language used in the indictment, it clearly appears 
that malice aforethought is charged Under a 
statute providing that one who purposely and mali¬ 
ciously kills another shall be guilty of murder in the 
second degree, an indictment which sets forth such 
facts as necessarily import malice may be sufficient, 
although there is no direct averment of malice ^3 
The use of “of” instead of “with” is not a material 
variation It has been held, also, that the omis¬ 
sion of the pronoun whereby the malice afore¬ 
thought is designated as that of accused does not 
render the indictment defective,*'’® but there is other 
authority which holds that, where two or more per¬ 
sons are jointly indicted for the same murder un¬ 
der a common-law form of indictment, they must 
be charged to have committed the homicide of 
“their” malice aforethought, and to charge of “his” 
malice aforethought is fatal error 5t Where the in¬ 
dictment alleges that .iccuscd did unlawfully, will- 
fulK, feloniously, and of malice aforethought kill 
and murder deceased, it need not in addition use 
the word “malicious 

Repetition The murder itself must generally be 
charged to have been done with malice afore¬ 
thought , it IS not sufficient to charge that the mor- 


34. Cal —I’eople v Bonilla. 3S Cal 
609 

Me—State v Veirill, 64 Me 4(1S 

35. Tex—White v Slate (^r , 42 

S W TOO 

30 C J p 110 note 21 

36. Ga—I'asslev v Slate. 21 S K 2d 
230. 194 Ga 327 

37. Ill—People v Adams 124 NM 
575 289 HI 310 

,30 r.T p 110 note 22 

38. Kv—Coe v Commonwealth, 23 

SW 371 04 Kv 606 15 K> L. 284 

30 CJ p 110 note 23 

39. Ga—Hayes v State, 75 S E 523, 
11 Ga App 371 

40. Ky—Beach v Commonwealth 
■43 S W 2d fi, 240 Ky 763 

Offenjse held stated 

Indictment chari^ingr murder un¬ 
lawfully, willfully, feloniously, and 
without malice aforethought was 
held to state public offense—Beach 
V Commonwealth, supra 

41. Ohio ---Fouts v State, 8 Ohio St 
98 


Averment held snfilclcnt 

Murdi-r indictment charging that 
accused did unlawfulU and with mal- 
K e aforethought kill deceasc'd ‘^utli- 
ticnlU aveiTed killing with malici* 
aforethought — Banks v State. 206 S 
W 563, 107 Tex Cr 221 

42. Iowa—State v Andrews, 50 N 
W 510, 84 Iowa 88 

43. Ha—State v Green, 7 So 793 
4 2 Ha Ann 64 4 

30 C.T p 110 note 26 [bl. [c] 

44. Ha—State v Robinson, 7,S So 
933, 1 13 Ha 613 

,30 C‘J p 110 note 27 

45. Iowa—State v Thurman, 24 N 
W 511, 66 Iowa 693 

40. Ga —Cole v State App . 22 S E 
2d 329 

Misfa—Wexler v State, 142 So 501, 
167 Miss 464 
30 C.T p 110 note 28 
ExpreBSlone held equivalent 

(1) Maliciously—Walls v Com¬ 
monwealth, 78 SW2d 322, 267 Kv 
478 


(2) That he struck with th(» will¬ 
ful felonious and nialK lous intent to 
kill—Davenport v Commonwealth, 
MS SW2d 1054, 285 Kv 6JS 

(3) Other ca^es see 30 CJ p 110 
note 2S [a] 

47. Iowa—Stale v 'rhurman, 24 N 
W 511, 66 I<»wa 6‘M 
30 CJ p 110 noli 29 

48 Ohio—Ijindsey v State, 63 N E 
126 63 Ohio St 215 

49. T„a—State \ Fletcher, 53 So 

877, 127 Ha 602 

to C J p 110 note 30 

50. Miss—Wexler v State, 142 So. 
601, 167 Miss 464 

51. Ha—State v Pinsonat, 177 So 
67, 188 La 334—State v Hee 15 
So 159, 46 La Ann 623—State v 
Joness, 14 So 218, 45 La Ann 1154 

52. Ark—Hamilton v State, 36 S W 
1054, 62 Ark 543. 
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tal wound was so given but under statutes pro¬ 
viding that ordinary and concise language, without 
repetition, is sufficient, it has been held unnecessary, 
where it is alleged that a mortal wound was inflicted 
with deliberate and premeditated malice, to repeat 
the allegation as to malice with respect to the kill¬ 
ing Where the murder is charged to have been 
with malice aforethought, there is no necessity of 
repeating the charge in the description of the 
means,especially iindci statutes of the kind just 
referred to,-'’6 and the fact that m the description 
of the means the words “unlawfully” and “feloni¬ 
ously” only arc employed will not reduce the grade 
of the offense charged In case malice afore¬ 
thought IS charged with regard to the intent to kill, 
it IS not necessary to charge it also with relation 
to the assault Where malice is properly alleged 
as to some elements of the offense, such allegations 
may be applied to other elements by reference 
In determining whether malice aforethought is 
properly averred with regard to the killing,or to 
the assault,®^ the natural and grammatical con¬ 
struction of the words is to be considered, and in 
some cases the entire indictment has been resorted 
to 62 

The evidence relied on to establish malice need 
not be alleged in the indictment 63 

§ 157. Specific Intent to Kill 

a Necessity of averment 

b Sufficiency of averment 


a. Necessity of Averment 

At common law and under the atatutea In force In a 
number of Jurisdictiona, a apecific allegation of an Intent 
to kill IS unnecessary In an Indictment for murder, but 
m other Jurisdictions such an averment is required; or. 
dinarily it Is unnecessary where the killing is charged 
to have been done in the commission of a felony Such 
an averment Is unnecessary in an indictment for man¬ 
slaughter 

At common law an indictment for murder need 
not allege a specific intention to kill 64 in some 
jurisdictions the intent or purpose to kill, made an 
ingredient of murder by statutory definition, must 
be alleged 66 in other jurisdictions such an aver¬ 
ment is not required,66 or an express allegation of 
intent is held unnecessary where from the facts 
alleged, the intent to kill is manifest,67 but the bet¬ 
ter practice would appear to be to aver the intent 
specifically even in those stales in which the omis¬ 
sion is not regarded as fatal 63 An allegation of 
an intent to kill has been held unnecessary on a 
charge of murder committed while accused was 
engaged in the commission of a fclony,69 or by 
means of poison 70 However, such an averment 
has been held essential to a charge of murder in the 
first degree where the homicide is alleged to have 
resulted from an attemjit to produce a miscarriage,71 
or by administering poison 72 

Where the killing of deceased occurred in an at¬ 
tempt to kill another person, it is sufficient merely 
to allege an intent to kill deceased without alleging 
in detail the killing of deceased while attempting 


53. La—State v Stelly, tiO So 390, 
119 La 1022 

10 C J p 110 note 33 

54. US—Filzpntriok v U S, Alas¬ 
ka, 20 SUt 914, 178 XTS 304, 44 
L Fd 1078 

Anz—Rodriquez v Territory, 125 P 
878, 11 Anz 166 

55. Iowa--Slate v (Iibbons, 120 N 
W 474, 1 12 Iowa 9b 

30 C J p no note 35 

56. Wash—State v Tommy, 53 P 

157 19 Wash 270 

57. f)r—State v Abrams, 8 P 327, 
11 Or 169 

58. \rk—Turnoi v Slate, 33 SW 

104 61 Atk 

30 r J p no note 38 

59 Cell—tVopla V Davis, 15 P 8, 
73 Cal 355 

30 r J p no note 39 

60. Kan -State v Harp, 3 P 432, 
31 Kan 49f. 

30 C J pill note 40 

61. Mont—Burj^ess v Territory, 19 
P 558. 8 Mont 57. 1 LRA 808 

30 C J P 111 note 41 

02. Cal —People v Davis, 15 P. 8, 
73 Cal 365 
30 CJ p 111 note 42. 


^ 3 . Ky—Alsop V Commonwealth, 4| 
Ky L 547, 1 1 Kv Op 851 

64, Ohio —Pouts V Stale, 8 Ohio St 
98 

30 (^J p 111 note 44 

65. Wash—Blanton v Slate, 24 P 
4 19. 1 Welsh 2b5 

30 CJ p 111 notf 4 5 
Intent predicated by purpose 

Word “piirposclv” in statute defln- 
in^T murder prfdi< 4ted int* nt when 
used in mdittmenl therefor—Land- 
leth V State, 171 NE 192, 201 Ind 
691. 72 A L R 891 

66 Colo —Holt V People, 45 P 374, 
23 Colo 1 

Iowa—State v Harness, 2tl NW 
645, 214 Iowa 160—State v Har¬ 
ness. 238 NW 430, 214 Jowa IGO 
Kv—Commonwealth v Branham, 120 
SAVJd 2Jl. 274 K\ 730 -Luttrell 
v Commonwealth, 63 S W 2d 292. 
250 Kv ni 

Neb—Veneziano v State, 297 NW 
920, 1 39 Neb 526—Chadek v State, 
294 NW 384, 138 Neb 626 
30 C J p 111 note 16 

Presumption from other averments 

When the Indictment charges that 
I a killing was done unlawfully and 


with malitt aforelhouRhl, intention 
will be piesumed—('’onimonwealth v 
Branham, 120 S \\ 2d 234, 274 Ky 

730 

67. (la—Chelsev v State, 49 S E 

258 121 Gel UO 

30 C J i> 111 note 4 7 

68. Mont —Territory v Godas, 21 F* 
26, 8 Mont 3 47 

€9. Ark—Whitf v State, 96 S W 2d 
771, 192 Ark 1102—Harris v State, 
282 S VV faSO. 170 Ark 1073 
Ind—Stt phenson v Stale 179 NE 
b33, 205 Ind HI, error dismissed 
186 NF 29 1. 205 Ind 141 
Or—State v Dorlarid, 89 P 2d 595, 
IGl Oi 401- State v Brown, 7 Or 
186 

30 C J p 112 note 49 

TO. Iowa—Stale v Robinson, lOl N 
W 634 126 Iowa 69 
Mass —Commonwealth v Hersey, 2 
Allen 173 

,71. Iowa—State v Baldwin, 45 N W. 
297, 79 Iowa 714 

72. Ohio —Robbins v State, 8 Ohio 
St 131 

30 C J p 112 note 52. 
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and intending to kill the other person.^3 

Feticide. To charge feticide under a statute 
providing punishment for the willful killing of a 
^‘quick” unborn child by an injury to the mother 
which would be murder if it resulted in the death 
of the mother, the indictment must charge that the 
injury to the mother was inflicted with intent to 
kill her 

Manslaughter An indictment for manslaughter 
need not charge intent to kill,'^® nor is it necessary 
to allege the negative that the killing was done 
without a design to effect death ^6 An indictment 
insufficient to sustain a charge of murder in the first 
degree under a statute, by reason of its failure to 
charge a purpose to kill, may be sufficient to support 
a judgment for manslaughter 

Criminal intent Tn some jurisdictions where a 
short form of indictment is prescribed, it is unnec¬ 
essary to allege a criminal intent 

b. Sufficiency of Averment 

Where an averment of Intent to kill is required. It 
should be made positively and directly in the description 
of the offense, and as to the killing as well as to the as¬ 
sault, it cannot be made by inference or in the conclusion 
of the indictment only, but words of reference may be 
used to apply It to different elements of the offense 

Where the intent to kill is regarded as a neces¬ 
sary averment, as considered supra subdivision a of 
this section, it cannot be alleged by mere infer¬ 
ence In such cases it is ordinarily held that a 
positive and direct averment of a jiurpose or inten¬ 
tion to kill, in the description of the offense, is re¬ 
quired,and, although there is some authority to 
the contraiy,^^ that the conclusion of the indictment 


will not aid a defective averment *2 The ititent 
must be alleged as to the killing as well as to the 
assault,83 although the allegation may be by the 
use of appropriate words of reference to the intent 
alleged as to the assault An averment of intent 
as to the killing is applicable also as to the assault 
Where purpose is laid to the charge of killing, the 
fact that in the description of the means the words 
“unlawfully” and “feloniously” only arc employed 
will not reduce the grade of the offense charged ^6 
An allegation which charges an intent to kill is not 
insufficient because of the omission of the word 
“specific” before the word “intent An allega¬ 
tion that accused deliberately, prcmeditatedly, and 
with malice aforethought murdered the victim is 
sufficient to charge the intent to kill,^* as is an alle¬ 
gation that the homicide was committed unlawfully 
and with malice aforethought,^^ or purposely,®^ or 
that the killing was willful, deliberate, and premedi¬ 
tated*^^ Under a statute which defines murder as 
the voluntary killing of a person, an averment that 
It w.is done with malice aforethought is sufficient, 
as IS also an averment that accused did voluntarily 
kill deceased 

§ 158. Deliberation and Premeditation 

a Necessity of averment 

b Sufficiency of averment 

a. Necessity of Averment 

In some jurisdictions an allegation that the killing 
was done deliberately and premediatedly is required, and 
in others it is not, where the killing is alleged to have 
been committed m the commission of a felony, such an 
averment is unnecessary, but if made will not invalidate 
the indictment 


73. K\ —Common wotilth v Bran¬ 

ham, 1-0 S AV 2d 234, 274 Kv 7’*0 

74. (la—Passlev v Stale, 21 S E 2d 
230, 104 (la 327 

75. Ill —People v Adams, 124 N E 
575. 289 111 339 

30 (^ J p 112 note 53 

76. Minn—State v Staples. 118 NW 
283, 1 26 Minn 3‘JG 

77. Wash —Blanton v State, 24 P 
439, 1 Wash 265 

.30 C J p 112 note 54 

78. N M —Slate v Roy. 60 P 2d 646, 
40 N M 39 7 

79. Iowa—State v Linhoff, 97 NW 
77, 121 Iowa €32 

30 C.T p 112 note 56 
Snfllolency of averments 

(1) Specific Intent to kill held suffi¬ 
ciently alleged—State v Cooper, 191 
NW 891. 195 Iowa 258 

(2) Indictment held sufficient to 
charge that poison was administered 
with Intent to take life—Davis v 
State, 215 N W. 785, 116 Neb 90. 


[ (3) An indictment tharging an a*^- 

saull with a revolver loaded with 
specilh intfnt to kill and r willful, 
dclihcTate. premeditated, and feloni- 
tuis discharge of the levolvtr in and 
on the body of deceased which result¬ 
ed in a mortal wound is not sufllcicnt 
—Slate V Linhoff. 97 N W 77, 121 
Iowa 632 

(4) Other case.s see 30 C J p 112 
note 56 la] 

80. Ohio—Fouls V Stale, 8 Ohio St 
98 

81. Kan —State v Smith, 16 P 254, 
38 Kan 194—State v Potter, 15 
Kan 302 

82. Wash —Blanton v State, 24 P 
439, 1 Wash 265 

30 C J p 112 note 63 

83- Okl—Holt V Territory, 43 P 
1083, I Okl 76 
30 CJ p 112 note 67 

84. Fla—Daniels v State, 41 So 
€09, 52 Fla 18 
30 CJ. p 112 note 68. 
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85. Iowa—State v Wilson, 144 NW 
47, 347 NW 739, 166 Iowa 309 

86 . Or —State v Abiarns, 8 P 327, 
11 Or 169 

87. Iowa—Stale v Bcrlovjch 263 
NW 853. 220 Iowa 1288 

88 . Ark—Vasser v State, 87 S W. 
635. 75 Ark 373 

30 r J p 112 note 61 

89. Oa Wright v State, 141 SE 
903. 166 Ga 1 

90. Ohio —Makley v State, 197 N E 
339. 49 Ohio App 359 

91. Kan—State v McGaffln, 13 P. 
560, 36 Kan 315 

30 C J p 112 note 62. 

92. Tex—Taylor v State, 106 SW 
2d 681. 133 TexCr 66—Crutchfield 
V State, 10 SW2d 119, 110 Tex. 
Cr 420 

93. Tex —Crutchfield v. State, su¬ 
pra. 
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Althougfh the terms arc employed in the statutory 
lefinition of murder, in some jurisdictions the kill¬ 
ing need not be alleged to have been done “deliber¬ 
ately and premcditaledly** where an indictment 
charges it to have been with malice “afore¬ 
thought,and this is of course true where the 
statute expressly authorizes the indictment to be in 
the common-law form,-^*'* or where the statute pre¬ 
scribes a form uf indictment which shall be suffi¬ 
cient and which omits an averment of deliberation 
and premeditation Such indictments are held not 
to contravene the constitutional rights of accuseeP'^ 
In other jui isdictions, however, it has been held that 
deliberation and premeditation must be alleged 
where they constitute an essence of the crime,^^ 
although deliberation need not be alleged in charg¬ 
ing a paiticular degree of murder where it is not an 
clement thereof Tii such case an indictment or 
information which does not properly allege the 
woul “deliberation” or its equivalent is insufficient,^ 
and an avcrmtiU of malice aforethought will not 
take the place thereof ^ 

Comvusswn of felony Where murder commit¬ 
ted in the perpetration of a felony is extiressly made 
murder in the first degree, an averment of delibera¬ 
tion and premeditation necessary to constitute mur¬ 
der in the first degree generally need not be made 
However, such an allegation is not inconsistent with 
the charge of a killing in the perpetration of, or at¬ 
tempt to perpetrate, a specified fdony and w'lll not 
render the indictment defective,-* and, where delib¬ 


eration and premeditation are unnecessarily alleged, 
they may be regarded as surplusage.^ 

b. Sufllciency of Averment 

When required the averment of deliberation and 
premeditation must be made directly and not by Infer¬ 
ence, by either the exact expression or vi^ords equivalent 
thereto, and ordinarily with reference to the killing It¬ 
self 

The averment of delib.-ralion and premeditation, 
when regarded as necessary, as shown supra sub¬ 
division a of this section, must be made directly 
and not by inference ® However, the language em¬ 
ployed will be given its natural and grammatical 
consrruction,7 and words equivalent to “delibera¬ 
tion” and “premeditation” are sufficient ^ An aver¬ 
ment of deliberation has been held to include pre¬ 
meditation within its meaning,*^ but “deliberate!}” 
has been held not included within the meaning of 
“willfully and premeditalcdly Although it has 
been held that an averment of deliberation and pre¬ 
meditation as to the assault sufficientl} avers it as 
to the death,** as a general rule such averment must 
be made with reference to the killing itself,*2 or to 
the fatal stroke *2 The averment once properly 
made may be applied to subsequent allegations bv 
appropriate words of reference** When alleged 
as to the killing it has betn held to refer also to the 
assault Where deliberation and premeditation 
are laid to the charge of killing, the fact that in 
the desciiption of the means the words “unlaw¬ 
fully” and “feloniousl}” only are employed will not 
reduce the grade of the offense charged 


94. Arlz—Macifis v State, 6 T* 2d 
423, 39 Arlz 303 

Colo—Redus V People, 14 P 323, 

10 Cold 208 

*30 C.T p tl2 note 65 
Authority of case unlUfled 

11 has been stated tint an exam¬ 
ination of the case of Ttodnquez v 
Territor\, 12.5 I* 878, 14 At iz 166 
will disclose that the statement 
thfrein that an indietnient for mur¬ 
der m the first d( ^ree must charge 
that the killing was willful, dt^liber- 
ate, and piemeditatcd, and with mal¬ 
ice aforethought was unne(essaTv, 
and that in fart an nulKtment ^^as 
upheld that did not allege that the 
killing 'was deliberate and unpie- 
meditatid- Maeias v State, supra 

95. Tenn —Mitchell v State. 8 Yerg 
514—Mitchell v State, 5 Yerg 340 

98 . Nev ' State v Munios, 195 P 
806, 4 4 Nev 3 53 
30 C J p 112 note 67 

97. US—Bcrgernann v Backer, 15 
set 727, 157 US 655, 39 L Ed 
845 

30 CJ p 113 note 68. 


98. Ark—Harris v State, 282 SW i 

680 170 Ark 1073 

Mo—.State V An< ell, 62 S W 2d 443, 
333 Mo 26 

Neb—Pembrook v State, 222 N W 
956, 117 Ntb 759 

99. Mo—State v Ancell, 62 S W 2d 
143. 333 Mo 26 

1. Neb—Pembiook v Slate, 222 N 
W 9.56, 117 Neb 759 

30 C J p 113 note 69 fa] 

2. Ark - Cannon v State, 31 SW 

150 3 2 SW 128, 60 Aik 561 

30 C J p 1 13 note 69 

3. Aik — Noble v State 112 S W 2d 
631, 195 Ark 453—White v Stale, 
96 S W 2d 771. 192 Ark 1102—Ilar- 
Tis V State, 282 SW 680, 170 Ark 
1073 

Nfb—Keezer v State, 133 NW 204, 
90 Neb 2iS 

Oi—Stale V Borland, 89 P 2d 595, 
161 Or 403 

4 . \rk—Noble v State, 112 S W 2d 
631, 195 Ark 453 

5. Neb—Keezer v State, 133 NW 
204, 90 Neb 238 
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6. Tov^a—Stale v Idnhoff, 97 NW 
77, 121 Iowa 63 2 

10 C 7 p 111 note 71 

7. Km Stale v Petty, 21 Kan 51 
30 C 1 J) 113 note 75 

a Mo Slate v Bale, 18 S W 976 
108 Mo 205 

9. Ark--A verhe.'H t v State, 238 S 
W 6>n, 158 Ark C19 

Mo—State V IXiJe, 18 SW 976, 3 OS 
Mo 20 5 

10. Ark —Cannon v State 31 S W 
150, 00 Aik 504, disafmtiiig opinion 

32 SW 128 bO Ark 564 

11. All/—Ks( oiiar v State, 245 I* 

356 30 Anz 159 

12. Iowa—Stale v Andrews, 30 N 
W 6 19 81 Iowa 88 

30 CJ p 113 note 73 

13. Mo —State v Woodward, 90 S 
W 90, 191 Mo 617 

14. Mo—State v Woodward, supra 
30 C J p 113 note 76 

IB. \rk—La Rue v State, 41 SW 
53. 64 Ark 144—Turner v State, 

33 S W 104, 61 Ark 369 

16. Or—State v Abrams, 8 P. 327, 
11 Or 169 
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In jurisdictions where it is not necessary to al- 
lep^e deliberation and premeditation, as shown su¬ 
pra subdivision a of this section, the use of the 
terms ^‘deliberately^* and “premeditated** to charac¬ 
terize the averment as to malice aforethought in¬ 
stead of the killing is immaterial and will not in¬ 
validate the indictment 

Conclusion It has been held that a failure to 
make a proper allegation of deliberation and jire- 
mcclitation in the body of the indictment will not be 
supplied by an averment in the conclusion that the 
prisoner did of deliberate and premeditated malice 
kill deceased,but there is authority to the con¬ 
trary 

§ 159. Deliberate and Premeditated Design 

a Necessity of averment 
b Sufficiency of averment 

a. Necessity of Averment 

In some Jurisdictions an allegation that the killing 
was with a deliberate and premeditated design, or a 
premeditated derign. is required, and In others it is not, 
but, where the kilting is alleged to have been committed 
m the commission of a felony, such an averment is un¬ 
necessary, and as a general rule an averment that it was 
committed without any design to effect death is also 
unnecessary 

In some jurisdictions an indictment or informa¬ 
tion IS sufficient without the employment of such 
phrases as “deliberate .ind premeditated design”-*^ 
or “premeditated design“2i to effect death In oth¬ 
er jurisdictions, however, “premeditated design” 
must b( alleged 2- 

Commission of felony Where one is charged 


with murder while engaged in the commission of a 
felony, it is not necessary to allege that the hom¬ 
icide was perpetrated with a design to effect 
death 23 Under a statute making homicide murder 
when perpetrated without any design to effect death 
by a person engaged in the commission of any fel¬ 
ony, it has been held in some jurisdictions that the 
information should state that the homicide was 
committed without any design to effect death,2^ 
but in other jurisdictions such an averment has 
been held unnecessary 25 However, where the in¬ 
dictment avers that the killing was committed with¬ 
out a design to effect death, it will not authorize a 
conviction of a homicide of which a design to effect 
death IS an essential element 26 

b. Sufficiency of Averment 

Where an allegation of deliberate and premeditated 
design, or premeditated design, is required. It should be 
made as to a particular person, and as to the killing, and 
not merely as to the assault, the exact words need not 
be used, but words equivalent thereto are sufficient 

In jurisdictions where it is regarded as essential 
to charge that the killing was with premeditated 
design to effect the death of the person killed, the 
averment must be made as to some particular hu¬ 
man being 27 However, where one kills a person 
by mistake while attempting and intending with 
premeditated design to kill another person, the in¬ 
dictment in such a case properly alleges that the 
premeditated design was to effect the death of the 
jieison actually killed 28 In making such allegation 
It is not essential that the words “premeditated de¬ 
sign” be used, but it is sufficient if words equivalent 
thereto, or of the same import, are employed 29 


17. Mont—State v Nielson, 100 P 
220 38 Mont 451 

18. ]owa—State v Andrews, 50 N 
W 'll9, 84 Iowa 88 

30 ('.T p in note 81 

19. Kan—Smith v State, 1 Kan 

365 

20. NM—PorrepTo v Territory, 46 
P 349, '8 N M 44 6, affirmed 17 SCI 
18J, 164 US 612, 41 L Fid 572 

30 C J p 114 note 83 

21 . Minn--Stale v Johnson, 35 N 
W 373, 37 Minn 493 

30 C J p 114 note 84 

22. Fla—(\)ston v State, 198 So 

467. 144 Fla 676 

Okl -Basham v State, 287 P 761, 47 
Okl Cr 204 

30 J p 11'4 note 85 

23. Okl —<nark v State, 73 P 2d 

481, 63 OklCr 138 

24. ND—State v Belyea, 83 N W 

1, 9 N n 353 

25. N Y —Dolan v People, 6-4 N Y 

485, affirming 6 Hun 493 

40 C J S -67 


Okl—('lark v State, 73 P 2d 481, 63 
Okl C'r 138 

Reason for rale 

The sole purpose of the words 
"without an> desjj^n to fffett death” 
wa*- to dispense with proof of anv 
design snd it was not intended to re- 
fjuire proof in such a case that the 
killing was absolutely without anj 
design to effect death - Dolan \ IVo- 
pie, 64 N Y 485, allliming 0 Hun 493 

26. NY—People v Hoflman, 220 N 
V S 249, 219 App Div 334 aflirmed 
157 N K 809. 245 N Y 588 

27. Fla—Coston v State, 198 So 

167 14 4 F-la 676 

Sufllciency of speoifioation 

(J) An information charging ac¬ 
cused with H premeditated design 
to effect the death of a named sheriff 
of a named county, and any other 
officer who might attempt to inquire 
Into and interfere with designated 
activities <.arrjed on by accused, is 
BUfllciently specific as to the person 
against whom the design and intent 
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of accused were directed—State v 
Baker, 272 P 80, 151) Wash 82 

(2) An indictment is not dt fee live 
for charging a design on the part 
e)f ae ( used to "eftee t the death of” 
deceased "or anothii,’ since the in¬ 
tent is pre^sumed fiom the fart of 
killing d(‘( eased, and the disproving 
of such intent is open to accused — 
State V Miller, 180 NW 803, 151 
I Minn 386 

20 . F'la—McCray v State, 102 So 
831, 89 F'la 65—Hall v State, 69 
So 692, 70 Fla 48 

29. Okl—Basham v State, 287 P 
761, 47 OklCr 204—Taylor v 

State. 225 P 988, 27 OklCr 165 
30 C J p 114 note 88 
Allegations held snAoient 

(1) Information charging that 
homicide was committed with deadly 
we‘apon with intent to kill deceased, 
and that deceased died from mortal 
wound, as Intended bv accused, suffi¬ 
ciently charged premeditated design 
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It is insufficient to allege that the act was commit¬ 
ted with malice aforethought,or deliberate and 
premeditated malice,but language which express¬ 
es a premeditated intent to kill sufficiently charges 
a premeditated design to effect death It is in¬ 
sufficient to allege the premeditated malice as to the 
assault alone without averring it as to the killing, 
but, where such an allegation has been made as to 
the assault, it may ]>c made as to the killing by 
the use of appropriate words of reference A 
charge that accused willfully killed deceased is not 
equivalent to “with a design to effect death, 
but, where it is alleged that the act which results in 
death was committed by accused with a premeihtat- 
ed design to kill, it is sufficient 

§ 160. Willfulness, Unlawfulness, and Felo¬ 
niousness 
a ^A/lllfIllness 
b Unlawfulness 
c Feloniousness 

d Homicide in perpetration of another 
offense 

a. Willfulness 

As a general rule, although there is some authority 
to the contrary, willfulness need not be averred in an 
indictment for murder Where it is necessary to aver, 
It cannot be charged by infeience, but equivalent words 


are sufficient, and words of reference may be used to 
apply It to different elements charged 

An averment that the killing was “willful” is not 
essential in a common-law form of indictment for 
murder,and is not required under the jirocediire 
in use in a number of jiii isdictions,^^ incliidiiig 
those in which a short foim of indiclmcni is pre¬ 
scribed which does not incliidt an .ivemunt as to 
willfulness,^'^ and, where* such an avermemt is made, 
It ma> be consideied as surplusage Under some 
statutory provisions, however, willfulness nmst he 
charged Where U must he charged that the kill¬ 
ing was wdlfnl, eqniVcdent l.inguage ma\ he used 
instead of the exaet technical w'ord Thus “will- 
fiillv” IS sui>i)hcd by “fLloniousl} ^ oi “mali¬ 
cious,or “malice afoi c thoughtIt c.iniiot he 
ch.irged by inference,^® hut it may be alkc^ed once 
in such t\ v\ay as to apply to more than oiu element 
of the ofitnse In case willfulness is dlleged as 
to tlu intent to kill, it has been held nnutcessary 
to lejieat it with rel.ilion to the assaiih and, 
where willfulness has been cdhgcd in the body of 
the indietindit as to the rissault and WMiinidiiig, it 
ma> ])e alhged in llu conclusion as to the killing^'* 

Afiuuniq of iDiii Tlu term “willful,” as used 
in the charge of murdt i, has been held to me.in in¬ 
ti ntioiiallv or disigiudlv done rind not aecidentfil- 
ly 


—linsb.'ini V State 287 P 761, 47 Okl 
Cr 2fM 

(2) Other lns1Mnee^ bee 30 C J p 
114 not ( 88 I a I 

30. OUl --Jf \v (*11 V Tt*rrUor>, 43 P 
107B. 1 OUl .'ll 


31. Ok]--TIolt V Ternlorv. 43 P 


1081, 1 

Okl 76 



32. Okl - 

-ll.dt V 

Territor y, 

supra 

33. Okl- 

—PTolt V 

Territory, 

su pra 

34 f^I'i 

D inif Is 

v State, 

41 So 

609, ,3 2 

hi a 1 8 



JO C I p 

114 note' 

92 [a] 



Case overmled 

Tht \iL‘v\s expressed in the case 
of Simmons v Slatt, 13 So S9b, 32 
Fla 387 as to tin insuflic lent y of 
th» all(.*;<ilions in the iiidKtment 
tloiem lo alleKO that the tlRiient 
<aust. of death was from a preim d- 
ilatid desij^ii to efft < t de.ith, were 
disapi)tov f*d in the, ease of Daniels 
V St it(‘, supra 

35. Minn -State v Smith. 81 N W 
17, 78 Minn Ui2 

36. Okl— White V State, 311 P 
1010, 4 Okl Oi 11 ? 

30 CJ p 111 note 03 
37- Lfl'—Stale V Reiblnson, 78 So 
■933, 143 La 6 4 3 

8^ Ky—Burnett v Commonwealth, 
189 S.W 460, 172 Ky 398 
30 CJ. p 114 note 96. 


39 La --St'ite v Millliews 379 So 
69, 3 89 l^a 1fi(.—Stale v Fisen- 

hardt, 169 So 117 183 ha UlS- 

State V lDl(o 331 So 4 57, 179 La 
516 -State v (\ii)aci 134 So 43 9, 
170 La 4 62 

Former rule 

(1) Under a former statute which 

prescribed as a proper short torrn 
of indictimnl lor murdm tlu chir^e 
“th It the dtfindanl did tidoniouslv, 
willCulH and of his malic alore- 
thoupht kill and niurdci the dc- 
rcastd,” Ihe word ‘willlullv” could 
not be onnittc'd, but was requiied lo 
bo empl(>>ed wheue the statu Lorv 
form ol indic trm nt was used State 
V Robinson, 78 So 9 53 14 1 La 5 11 

—Statt V AViIliams, 17 La Ann 776 

(2) Howevi-r, where the common- 
law, instead of the slalulorv, form 
ol indic lineiit was usc'd. the word 
"wJlJfulU ■’ did not have to be cm 
ployed - -State v Robinson, supra 

(3) The case of Stale v Williams, 
supra, decided under such former 
statute, in holding that the omission 
of the word “willfully" in an indict¬ 
ment in the statutory form rendered 
It fatally defective, declared that 
the case of State v Jlarris, 27 La 
Ann .572, which re.iched a diflerent 
conclusion, had been clearly, although 
impliedly, reversed by later cases 
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40. Tja SI itc V Dileo 151 Sc) 437, 
179 La 516 Stite v (Lpici, 354 
So 419 179 La 462 

41 MI —ACcvlcr \ Slate, 3 42 So 
501 167 Miss 4-51 


42. 

low a - 

-St Uc 

V Tow ns» ' 

ad, 2 

1 N 

A\ 

3 13 

66 low. 

1 7 1 1 



Kan 

—St It 

.• \ W 

Intake r, 12 1‘ 

106, 

15 

K m 

'131 




M iss 

— \Vi' \ 1 f r V 

Slate, 142 

So 

501, 

36 

7 M'S- 

. 461 




Tc nri 

1 —Fislii 1 V 

Stale 10 

Lc 1 

151 

43 

M iss - 

-Wexlr 

r V Slalt, 

, 142 

So 


501 3 67 Mi'^s 1(.4 

30 Cl p 13 4 note 1 


44. Miss —WVxler v State, sufira 

45 Ark - C.irroll v State, 75 SW 

4 71, 71 Ark 40 1 

46. Iowa - State v McCormick, 27 

Iowa 402 

.10 CJ p 114 note 7 

47. Mo--Stale v Eaton, 75 Mo 586 
30 CJ p 114 Hole 6 

48. Iowa--State v Dunn, 89 N W 
984, 116 Jowa 219 

30 C J p 115 note 9 

49. Kan—Smith v State, 1 Kan. 

365 

50. Kan—Slate v Mathews, 21 P 2d 
408, 137 Kan 546. 
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b. Unlawfulness 

The authorities are not In accord as to the necessity 
for an express averment that the klllino was unlawful; 
where required, an averment containing language equiva. 
lent to the word “unlawful” is sufficient 

An express averment that the killing was unlaw 
fill IS iinnen ssai y in .in indictment for murder in a 
number of junsdiclions, includini^ a numhtr of 
those in which the word “unlawful’^ is used in the 
statutory defimtion of murder,and including those 
in which a sliort form of indictment prescribed by 
statute does not include an avernunt as to unlaw¬ 
fulness f*- On the other hand, it has been held nn- 
d< r a statute d( fining' murder as a killing’ without 
authority of law that the indictment must contain 
such an averment and that, w'herc it is an essen¬ 
tial clement of the homicide charged, as manslaugh¬ 
ter, unlawfulru ss must be averred cither expressly 
or by the use of such terms or such a statement of 
facts as conclusively im])lies it 

Tn jurisdictions where the statutes prescribe as a 
sufficient foim to chaige murder the averment that 
accused murdered deceased, st e ^pna § H6, the 
word “murdertd” includes in its ugal significance 
the unLiwful killing 

Where an a\(rrnent of unlawfulness is icciuired, 
it IS not necessary to allege it in the exact language 
in which It IS m.ide a constitiunt jiart of the statu¬ 
tory <ltlinition of the homicide charged,"’® although 
it IS preferable,’’^ and an> other equivalent lan¬ 
guage IS sufTicient 


Even though it is unnecessary to allege express¬ 
ly that the killing was unlawful, it does not vitiate 
the indictment so to state,^9 and, where alleged, it 
may he considered as surplusage 

c. Feloniousness 

At common law and under the statutes In many Ju¬ 
risdictions, although not in all, an averment of felonious¬ 
ness In the commission of the offense is required, It 
must be made in positive language as to the killing or 
wounding, and in some Jurisdictions also as to the as¬ 
sault, but, when once charged, words of reference may be 
employed to apply it to subsequent allegations. 

At common law and under the statutes in many 
jiirisdictums in an indictment for murder it is nec¬ 
essary to allege that the offense was committed 
feloniously or with felonious intent However, 
where the word “feloniously*' is not us<'l in the 
statutory definition of the homicide charged, the in¬ 
dictment or information need not charge that it 
was done feloniously ,^1 jurisdictions where a 

short form of indictment is iircscnbed by statute 
which docs not include an aveimcnt as to felonious- 
iKss, such an averment is unnecessary,®'^ and in 
such case, when avcricd, it may considered as 
surplusage 

The averment as to feloniousness must he in pos- 
itnc language.®^ but .in alleviation that the homi¬ 
cide was per])etrate(l with a felonious intent suffi¬ 
ciently ch.iigis that It was tclonionslv committed®® 
Under some statutes it is unnecessaiy that the as¬ 
sault, as w^dl as the killing, should be alleged to 


51. ITS—D.IVISV TUfih lltrili 11 S 

rt Tjs ir.i us 20J, is uF.d \^>,i 

e\il—I’toph V Suissii, 7r> 1' ], 

142 Ual ’.r. I 

Ind—15( fuels V St.ile, .’iS Ind .^10 

\ Uornrnoiiu enl th, 175 S 
\V IGl Kv J'lG 

T< nn TOddn \ SLiU, 3 lit isk 101 
— AVillifimir V Stale ] U< jsk 576 

Tex —Tliornpsoi) \ St ite, 3(» Tex 
520—pKkson \ StiU, 113 S W 2d 
.^)2S 114 T< X (V 22—VIoTrisoTi v 
Stat< T)! S AV THS 40 T. \ Ui 473 

52. Uci - State v MaUhfws 170 So 

00 1S‘) Li.i n)G—State v Dal(o, 101 

So 4 17 170 T.a fi 1C 

53. Okl—O'ooshi e v Slate, lOS P 

00 1 1 Okl Ur OoO 

54. Al.i—lleniv V State, 33 Ala 
300 

31 C T p 701 note 44 |al (1), (2) 

55 U.i—State \ (’'aprai i, 1.04 So 110 
170 Ua 4G2—Slate v AVhite, 130 
So 47. 172 I^a 1045 

56w Okl—Kooshte v State, 108 T’ 
554, 3 Okl Ct G6b 

57. Okl — Kooshee v Stale, snirra 

58, (la—Coxwell v. State, 66 Ga 
300. 


N M —Rni/ V Temtorv, 61 P 126 10 
N M 120 

Okl — Ko()sIu*e V Stale, lOS 554, 3 
Okl(’r GCb 

Equivalent expressions 

(1) The Words wrth ni.Tlrre aforo- 

thoiinht and int« nt to mirrdei’' ar« 
tquivalt'nt to "nnlaw 1 nlIv—Propk* 
V Ah Toon. OP 311 GS 162 

(2) The word “ft loniousljin- 
clndos “unlaw fiilU ” in Us nn finini; 
- (Altroll V Stit«, 75 S AA^ 171, 71 
Ark 4 03 

(3) Tilt word ‘ unlaw full V ” con- 
vt vs tin s.inu iii<'inirifi as thr words 
"w ithoul authority ol law ’’ 

Fla—S(hl<> V Stale, 37 So 518, 4 8 
Fla 0 1 

Okl —F<>osh«*e v Stat^ 108 P 554, 3 
Okl Ur 666 

(1) An omission of the word ‘ un- 
law’fullv” Js supplied In an allip:.i- 
tion that tin act wms (ontrarv to tht 
statute—St.ite v Anderson 116 P 2d 
308. 100 Utah 4G8 

59. TeX—Johnson v State, 244 S \V 
1019, 92 Tex Cl 550 

60. La—State v Daleo, 154 So 437, 
179 La 616 


61 Mo—Slate v AAoodward, 90 S 
A\ Off 191 Ml) G17 

Okl - Wnt-ht V U S 90 1* 732 18 

(Jkl 510 llAimUas 9 95 

Ti nn —AVitt \ State. 6 Uoldw 5 

31 U I p 699 noti 9 [a] (1) 

62 US—llow’^en v Johmon, UUA 
Utl 97 P 2d 8(>0 iiiliui iM ^,ranl- 
I'd Tiowen \ lohri^ton 59 S Ut ^8 
105 US 579. SI L Pd 3G.5 alhrnnd 
59 S (k 4 12 30G S 19 8 1 L Ld 

1 5.5 

Ti nn—lUddle v Stall 3 HiusK 101 

63. Ual—P. opl. \ D\kcs, 290 P 
102, 107 Ual \pp 107 

La—Stale V IMilthews, 179 So 69, 
189 La 1GI>—Slate \ I'hsenhurdl. 
IGO So 417 185 La 308-State v 

T^aleo, l.")4 So 4 17 170 La 516— 

Stale* V Uapaoi, 154 So 419, 179 
La 4G2 

64. I^a —Slate v Daleo. 154 So 437, 
179 La 516—State v. Capaci, 154 
So 419, 179 La 462 

65. Okl —AVriffht v U S , 90 P 732, 
18 Okl 510, 11 AnnCas 99.5 

66. Ark—Turner v State, 33 SW 
104, 61 Ark 359 

111 —Kairlee v People, 11 Ill 1. 
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have been felonious and there is authority that 
an averment that the acts which finally resulted in 
the death of deceased were done feloniously is suffi¬ 
cient, even though it fails to charge the killing in 
such manner Under other statutes, however, the 
allegation of feloniousness should be made as to the 
assault®® and also as to the wounding,"® and an al¬ 
legation of feloniousness merel> as to the shooting 
or other assault is insufficient It is not necessary 
to repeat, in connection with each act necessary to 
constitute the crime of murdci, that accused did it 
feloniously,72 but, if the word “feloniously,'’ used 
in connection with one clement charged, is so con¬ 
nected with the alKgations of the other ekments 
as fairly to modify them, it is sufficient 7^ 

d. Homicide in Perpetration of Another Of¬ 
fense 

Averments of unlawfulness, willfulne<‘s, and felonious¬ 
ness need not be made when the homicide is charged 
to have been committed In the commission of a felony 

Where a killing committed in the perpetiation of, 
or attempt to periictrate, specified felonies is by 
express statutory provision made murder in the first 
degree, an indictment which charges a killing in the 
commission of one of the sjiecified felonies need not 
allege that accused unlawfull>, \\illfiill>, and feloni¬ 
ously killed deceased 74 

§ 161. Knowledge 

Knowledge, which constitutes an element of the crime, 
need not be expressly alleged where It is clearly shown 
by the use of other terms or allegations 


Knowledge, where an clement of the ciime, need 
not be cxpicssly alleged where it is clearly shown 
by the use of other tcims75 In an indictment for 
murder by poison, it is unnecessary to .dlcge that 
accused knew^ the substance employed to lie a dead¬ 
ly poison, 76 at least when the intent to kill is al¬ 
leged 77 So it is held that a count for manslaugh¬ 
ter by furnishing a deadly jioison to a jnirchaser 
who asked for liquor need not allege knowledge of 
accused of the poisonous character of the substance 
delivered, but, on the other hand, U has been held 
that a count for the sale of liquor in which a poi¬ 
son had been mixed must allege such knowledge, 
or facts from which it may he inferred, although 
the sale of the liquor was unlaw'ful 78 In a prose¬ 
cution for miirdei hv mixing poison in ihu drink of 
another, it cannot be ohicctcd after verdict that it 
was not alleged that accused knew that deceased 
had any intention of drinking the liquid in which 
the poison wms mixed 79 

KvoufJcdf/c of dangerous character of negligent 
act In a prosecution for negligent homicide an in¬ 
dictment need not aver that elanger of death w.is 
apparent to accuscel, an averment that the elanger 
was apparent being sufficient When the act 
causing death is one of gross carelessness nr of 
feiolharely piesumption, knowledge of its dange rous 
n.itnrc need neit he averred but a count charging 
manslaughter in the operation of an unsafe airplane 
w^hie'h was structurally or aerod>namuMlly unfit or 
iinstahlc for flight must aver that such infirmities 
in the aircraft were knowm to accused 


67. T(‘nn — Fostrr v StiiU*, 6 Lea 
21*? 

ea Ind—Draki v Statp, 41 NE 
7ny, 41 NE 18S, 14ri Ind 210 

69. Mo — Slate v Faiilaml), 2ri S 
W SO.S liil Mo 1 ’.7 

31 CJ p 700 note 30 | b] (3) 

70. Mo—State v Kenvori, 12G S W 

2d 24r*, 313 Mo IJt.S -Statt v 

Wood\\<ird, 90 S \V 90, 191 Mo 

617 

OKI—WTi^fht V U S 00 p 732, 18 
Okl r.lO 11 Ann Fas 095 

31 F J p 700 nol( to [»»] (4) 

71. Mn —Statf V Woodwaid, 90 S 
AV ‘lO. P)l Mo 617—Slate v H(T- 
rell 10 SW 3S7, 97 Mo 105. 10 
Am S 11 280 

72. Mo— Stall V Ken>on, 126 SW 
2d 24 5, 31 i Mo 1168 

Okl — Wri^bt V U S, 90 i* 732, 18 
Okl 610, 11 Ann Fas 90 5 

73. Okl —Wri#^ht v H S «»upT’a 
ATOxniMit li*ld Bnfilcieiit to i barge 

a felonious wounding of detiascd — 

State V Prlvett, 130 S VV 2d 575, 34 4 

Mo 1020—State v Kenyon, 120 S W 
2d 245, 343 Mo. 1168. 


Word held not to modify subsequent 
averments 

Where the pleadtr usor words to 
desirihe the intinl with A\hioh the 
assault was made, the words “then 
and thirt,'’ used in eonneeting thr 
infliction of the moital v^ound with 
a felonious intent will be inteipiete'd 
to refer to the time and plai e men Iv, 
and not as a vehicle to carry the in- 
t» rit with whii h the assault was 
made thiouRh tin indutment so as 
to TTioelirv the intent in making thi 
mortal wound—Wright v U S , 00 
P 732, 18 GUI 510, 11 Ann Fas 005 

74. \ik--AVhite v State, 06 S W 2d 

771, 102 Ark 1102-- llair is v State. 
282 SW 680, 170 Ark 1073 

75. Ark—Farrell v State. 163 SW 
768 111 Ark 180 

30 F J p 115 note 13 
Purposely and willfully 

In an indictment under a statute 
providing whoever purposely and 
willfully kills a policeman in the 
discharge of his duty is guilty of 
murder In the first degree, and shall 
1)6 punished by death, it Is not nec¬ 
essary to aver that accused knew de¬ 
ceased was an officer, since the words 

1060 


‘j)urjiomlv” and “willfully” carry 
the meaning of designedly and know¬ 
ingly, although such knowlidge must 
hi proved on the trial —Holt v State, 
140 NE 340, 107 Ohio St 307 

76. Pa—('’ommonw ealth v Earle, 51 
Pa 525. 1 Whart 525 
30 FJ p 115 note 14 
Sufhcient y of averments as to homi¬ 
cide by poison generally s< e supra 
? 150 

77 ITS—W(‘stmor eland v IJ S, 
Tex, 15 S Ft 243, 155 US 545. 30 
L Ed 255 

30 F I p 115 note 15 

78. R I—State V De Fonti, 82 A 
722, 34 R 1 51 

79. Va —Purvear v Fornmonwealth, 
1 SE 512. 8 5 Va 51 

80. Tex—Van Arsdale v Slate, 249 
SW 863. 94 Tex Fr 169 

81. Minn—State v Pester 14 9 NW 

207, 1 27 Minn 282, P R A 19151) 

201 

30 CJ p 07 note 32 

82. Ala—French v Slate, 180 So. 
592, 28 AlaApp 147, certiorari do¬ 
med 180 So 594, 236 Ala 670. 
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§ 162. Designation of Crime or Degree 

In many, although not all, Jurisdictions, It Is un¬ 
necessary for an indictment to designate or charge a 
particular degree of unlawful homicide. An Indictment 
in common-law form, or following a statutory definition 
or form for murder, is generally sufficient to charge 
murder in the first degree as well as murder In the 
second degree. 

Under a statute requiring^ the name of the offense 
for which the indictment or information is brought 
to be stated in tlie accusatory part thereof, it is suffi¬ 
cient to dcsipiate the offense as murder without 
specifying: the deg^rcc;*^ and an indictment desig¬ 
nating the offense as murder is proper under a stat- 
iit< providing tliat an indictment may charge the 
commission of a felony generally or, m a proper 
case, of the crime of murder In those states in 
which the name of the offense is regarded as mat¬ 
ter of ffirin, It may be rejected under a statute jiro- 
viding for the rc jection of surplusage and accused 
tried for the crime defined by the statement of 
facts It has been held to be of no moment that 
the name of the crime is incorrectly stated in the 
acciisator} clause of the indictment or information 
if the specific alleg.itions of the fact are sufficient, 
for the latter in such case control the character of 
the crimes presented 

Under some statutes an indictment or informa¬ 
tion charging the crime of murder must he so drawn 
as to cf)vcr the various degrees thereof,^7 and hence 
should not sjiecify any particular degree,although 
an attempt to specify the degree is not a fatal de¬ 
fect In many jurisdictions, although minder is 

Reason to know 

In a couni ch,»rRinK Hcruscd with 
killinp a person bv t an vinp her up 
In an aircraft, kno\A inj? ‘or hasinp 
reason to know that said aircraft 
was unsafe for su< h purpose ” the 
alternate averment cpioted ehaiffed 
no oflense and with other infiiniitus 
rendored the count dclectue and in¬ 
sufficient—Fn'rn h v Slate, supra 

83. Iowa—Slate v T’hillips, 92 N 
W 87(>. 11S Iowa (,60 

84. Nev—Stale v Hams, 12 Nev 
414 

95 Minn—State v Matakovnh, 61 
NW G77 r.9 Minn 514 
30 C I p 115 note 23 
86 . NY—Peo])lt \ Claydica, 203 N 
YS 24 3, 122 Misc 31 
87 Cal —TVople v I’araskevopol is, 

183 r 585 42 ('at App .325 

88 . Cal —I’eople v Kinp, 27 Cal 
507. 87 Am D 95 

89. Cal —People v King, supra 
30 C J p 115 note 22 

90. ITS — Havis V Utah, Utah, 14 S 
Ct 328, 151 US 2G2 38 L. Ed 163 

Mass—Commonwealth v Di Stasio, 

11 N E 2d 799, 298 Mass 662 


by statute divided into degrees which are specifical¬ 
ly defined, an indictment which is sufficient to con¬ 
stitute a charge of murder generally under the law 
of the state is good, even though it does not desig¬ 
nate the degree charged or allege matters which 
would restrict the charge to a particular degree 
Under this rule, an indictment for murder in the 
common-law form or substantially in such form,®l 
or in the language of the statute defining murder 
generally,^2 niay be sufficient, and in some of such 
jurisdictions an indictment in such form is express¬ 
ly authorized by statute ^3 Such an indictment or 
information is held to embrace an accusation of 
murder in the first degree,provided it does not 
alkge anything to show that the murder was not 
one in the fii st degree In some states, however, 
the circumstances differentiating the degr^ (*s must 
he inserted in the indictment, so that where dclib- 
ciation and premeditation arc not charged, the in¬ 
dictment, in ord(T to charge first degree murder, 
must show that it was committed under some of the 
peculiar circumstances defined by the statute,^® as 
in the perpetration of one of the offenses named in 
the statute,^7 or by means of poison,torture, 
or lying in wait ^ Some statutes require the indict¬ 
ment to designate the degree of the crime,2 which 
may be done by an averment that murder in a par¬ 
ticular degree was committed, added after a state¬ 
ment of the offense in the common-law form, 3 or 
by alleging, in addition to the common-law require¬ 
ments, willfulness, deliberation, and premedita¬ 
tion ^ Apart from the question of whether or not 

Mass—Commonwealth v l>i Stasio, 
11 ]SrE2d 799, 298 Mass 562 
Va—Holison v Youol], 16 S E 2d 76, 
177 Va 901, 

30 C J p 116 note 27 

95. US—Davis v Utah, Utah 14 S 
Ct 328, 161 UR 262, 38 U Ed 163 

96. Iowa—Fouls v State, 4 Cli eerie 
600 

Allpf^ation of deliberation nnd pre¬ 
meditation see supra 1} 1.3S 

97. Kan—Srnilli v State 1 Kan 
365 

98. Iowa—Slate v Van Tassel, 72 
N W 497 HC low^a 6 

30 C 1 p 116 note 13 

99. M—Teriitoiv v Vialpando, 42 
P 64, 8 N M 211 

30 CJ p 116 note 34 
1 Kan—Smith \ Slate, 1 Kan 365 
Mo — State v Jones, 20 Mo 58 
8 . (’’onn—Smith v Slate, 50 Conn. 
193 

30 C J p 116 note 36 

3. Conn —Smith v State, 50 Conn. 
193—Slate \ Hamlin, 47 Conn 96, 
36 Am H 54 

4. Conn —State v Hamlin, supra. 

30 CJ p 116 note 38. 


Short form 

Information < harping that ac<us*d 
“did muTdtr’ named ja rson, supjile- 
m<nted hy lull of particulars \\ hn h 
informed accused that coiiv h lion tor 
murder in first deprec would l»t if- 
quested, was held not ol>jt t tK»na])lP 
as not protectinp accused fiom 
double Jeopardv because it did not 
specify w'hich l>pe of murder wa*' 
charpi'd — Slate v Hoy, 60 P 2d 64 6, 
10 N M 397 

91. Va —Hobson v Youell, 15 S E 
2d 76, 177 Va 906 

30 CJ p 115 note 25 

92. Ut.ih—State v Campbell, 66 P 
771, 24 Ulali 103 

30 CJ p 116 note 27 

93. Colo—Andrews v People 79 P 
1031, 33 Colo 193, 108 Am S R 76 

30 C J p 116 note 26 

94. US — Davis v Utah, Utah 14 

set 328, 151 US 262, 38 D Ed 

153 

Cal —People v Superior Court in and 
for Alamc‘da Countv, 269 P 943, 
202 Cal 166 

Colo—Andrews \ Pe^oplc, 79 P 1031, 
33 Colo 193 108 Am S R 76 

1001 
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the name of the offense or its degree must be des¬ 
ignated, it has been held by various authorities that 
It IS not necessary to charge in terms “murder in 
the first degree 

In conformance with the general rule stated su¬ 
pra § 139, an indiclmtiu in the foim exiircssly set 
out by statute is sufficient to charge minder in the 
first degree,® even tliough it docs not in terms oi by 
Its allegations restrict the ch<irge to a particular 
degree"^ An mdictmeiil following the language or 
charging the elements contained in a statutory def¬ 
inition of minder in the first degree is sufficient,^ 
as IS an indictment charging murder in the first de¬ 
gree in direct and explicit language ® 

Second degree It has been held that the grand 
jury m«iy prefer an indictment for murder in the 
secemd degree, althenigh not expressly authorized 
by statute so to elo,^® and clcaily where they arc 
[lermittcd to do so by express statutes The en¬ 


actment of such a statute is within the power of 
the legislature, and its provisions are not in conflict 
with statutes permitting the trial jury to fix the de¬ 
gree An indictment drawn specifically for mur¬ 
der in the second degree is generally sufficient if it 
contains material averments of an indictment in the 
first degree, omitting^^ or negativing^'* the matter 
of aggravation which diffcrcntiales the degrees It 
need not allege that the act producing the death was 
“an act imminently dangerous to another’’ to accord 
with a statutory definition of the offense, but it is 
sufficient to describe the act An indictment for 
minder in the second degree is sufficient if it alleges 
all the essential elements of that degree of the 
crime l® 

Instead of indicting for minder in the second de¬ 
gree, It IS a common piactice to indict for murder 
in the first degree and, where the evidence requires, 
take a conviction for murder in a lower degree,^^ 

13. Mo—Stan* V Mitchell 252 S 
W 383 

30 C J p 116 rioU‘ 43 

14. Canal Zone —Canal Zone v 
llouaion, 3 (Xanal Zone 338 

15. Fla—Sumi)t< T v State, 57 So 
202, 62 Flci 08 

16. Iowa—State v Sweenee, 214 N 
W 735, 203 Iowa 1105 

Mo—Stale v Smith 256 SW 1025 
Indictments held suffleient 

(1) Infornuitlon stating that ao- 

(ostd madf a'^saiiU on ricimed per¬ 
son and “with his fists • • • 

felonionslv, vvillullv pi emeditalt dlv 
iTid of his rri.nue aloT (d hoii^'ht did 
hf.'it and stiikt • • • upon tht 
head • • * of Ih* said” ])tTson, 
‘‘inflKtinK inoTtal wounds fiom 
which • • * said” jicTson died 

ton days Ihirt.iltcr, suftioii'ntl v 
(h.iiKcd second d»nTc‘c> murdoi al¬ 
though repetitious and misspelling 
accused’s name and word “prcunedl- 
tatcdlv ”—Slate v Fra/ic*r, 08 S W 3d 
707 330 Mo 066 

(2) An mfoirnation charging ac¬ 
cused with felonionslv killing a cer¬ 
tain pc'ison, without a prc*rnedilaled 
design to elicit death the killing 
ticing pc't pf liati'd b\ an act immi¬ 
nently dangerous to otheis and evinc¬ 
ing a de ])raved mind rcgaidless of 
human life v\as suflleunl to charge 
the offense of inuidc r in the* second 
degree —State v Johnson, 290 Jv! W 
150, 233 Wis 668 

17 Fla—Oavis v Slate, 187 So 783, 
137 Fla 423 

Mo —Slate v Sunclhcimer, 6 S W 52, 
93 Mo 111 

Convie tion of offenses included In 
charge see the (''J S title* Indict¬ 
ments and Informations 280, al¬ 
so 31 C J p 857 note S6-p 86*) 
note 6 


5 N M --Tel ntor\ v O’Oonnell 12 
V 743. 4 N M G6 
30 (" J p 11G note 28 
6 . Ala—I'YanKlin v State, 171 So 
245, 23 1 Ala 203 

Mass-~(\)mmonwealth v CiaeomaTi- 
/a, 42 N K 2d 506, 311 Muss 45G 
(Jhio - T'*icrpont v State, 195 N 
264 4 0 Ohio App 77 
Or -Slate v F\ans, 221 P 822 109 

Or r.03 

30 C 7 p 01 note 80 fa] (1)—31 C J 
p 717 note 27 lal (2). (4) 

Porm approved hy court rule 

Nc'b—V^enc'zuino v Stale, 2*17 NW 
020 1 10 Ne b 526 —TTansc'n \. Stiite*, 
236 NVV 329 131 Net) IGO-Pheg 

lev \ State, 203 NW 410, 113 Net) 
13S 

7 Ala — Jones v State 100 So 180, 
21 Ala App “14—(^nuTingtem v 

Stale, 101 So 141 20 Ala App 581 

CertloraTi denied lOv petrte Couring- 
ton, lot So 313, 213 Ala 163 
Cal—People V Magsavsai, 291 P 
582, 310 Cal 301 

Minn —State v Paute-nse hlage r 22 
Minn 514—Slate v Kyan, IJ Minn 
311—State V Oumphev, 4 Minn 
MO 

Vci - Hobson V Youell, 15 S F 2d 76, 
177 Va 006 

8. Ala—Cut re* It v State 146 So 
287 35 Ala App 334 

Fla —I’e»pe V State , 04 So 865, 84 
Fla 138—Sloan v Stale, 69 So 

871, 70 Fla 163 

Iowa- Stale V Khodes 388 NW 08 
227 Iowa 3.52 eei Horan denie*d 
Ithodi s V State of Iowa, 60 S Ct 
980. 310 US 626, 84 L. Fd 1398— 
Stale \ Pinkeulon, 208 NW 351. 
201 lo\\a 040 

Kan—State v Faker. 253 P 221. 122 
Kan 552 

Mo— State v. Goodwin, 61 S W 2d 


960. 333 Mo 168 -State v Johnson, ! 
26 SW2d 70 1—State v Fox 100 S 
W 830 Stale v Adams, 380 S VV 
018 116 Mo 157—State v Hell, 289 

SW 610. 316 Mo 185—State v 

Sadowski. 356 SW 753 
Neb—llanse^n v Stale 236 N W 320, 
121 Neb 160—Wilson v Statf, 232 
NW 47 117 Neb 692 
Ohio - Maklev v State 197 N E 330, 
40 Ohio App 350—Ualls \ State, 
182 NR 601 43 Ohio App 120- 

Italls V State. 177 NF 787, 40 
Ohio App 60 

Wtish —State \ Car pent C'r, 7 2d 
573 166 Wash 478 
Indictments held sufflclcut 

(1) Indie tine nt charging that ae- 
e use-el with felonious intent to iol» 
dee e asi cl, did assault and kill him 
was sufflcienl, .illhough it usc>d tlic' 
W'oids “with felonious inteml” in¬ 
stead of the statutory language* 'in 
an attempt” W.ishington v State, 
38 S W 2d 1055, 181 Ark 1011 

(2) An information, charging that 
aecustd feloniously, W'llllully, dclib- 
er.ile 1> prt'infdilate dlv, on purf)e>se 
and of his malice atorctheiught shot 
name*d person “in and upem the head 
and body” with a hiaded pistol, Ihere- 
l)> inftie ting a mortal wound, of 
which he inslanllv died, sullie ic'ntly 
eh.iiged murder in thi first degree 
— Slate V Ken>on, 136 S W 2d 245, 
34 3 Mo 1168 

9. Ohio —FicavolJ v Stale, App , 34 
N E 2d 450 

10 . Canal Zone—Canal Zone v 

Houston, 2 (.^anal Zone 238 

11. Mass —Commonwealth v Ibra¬ 
him, 68 NE 336, 184 Mass 255 

12. Maas—Commonwealth v. Ibra¬ 
him, supra 
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an indictment m the common-law formas or a good 
indictment for murder in the first degree^^ being 
sufficient for murder in the second degree, and there 
being in some states no indictment for murder m a 
particular degree 20 it has been held that the grand 
jury has no power, where an indictment charges 
murder in the first degree, to return <1 true bill for 
murder in the second degree 21 A nfille prosequi to 
so much of an indictment charging murder in the 
first degree as charges delibeiale and premeditated 
malice will not invalidate the indictment as a charge 
of murder in the second degree 22 

§ 163. Manslaughter 

An indictment or information may properly be drawn 
for manslaughter alone, and an indictment for man¬ 
slaughter IS generally sufficient if it alleges all the ele¬ 
ments of the offense, or states the charge In the language 
of the statute or in statutory form 

Although an indictment for murder is generally 
sufficient to embrace a charge of manslaughter,2’^ 
where the facts and circumstances justify it, an in¬ 
dictment or an information may cli.uge manslaugh¬ 
ter alone 2t Undci the statutes in some jurisdic¬ 
tions It IS sufficient to ch.irge rn.inslaughtc r to mere¬ 
ly allege lh<it accused unbiwfully kilb'd doccaseel,2*^» 
but as a general rule an indictment for m.inslaugh- 
ler must alle‘ge the acts constituting the oflense 26 
Under some statutes the indictment or infoimalion 
ma> be drawn <is for imiidcr omitting the elements 
of aggravation 27 "Phe omission of the woids “in 


the heat of passion,” as employed in a statutory defi¬ 
nition, has been held not material ,2*^ but under 
some statutes, such words, 2 ® or, as an alternative, 
the words “in sudden affray,”20 must be used 
Where it is not included in the statutory definition 
of the particular degree of manslaughter charged, 
It IS not necessary to allege that the homicide was 
committed in the heat of passion The indict¬ 
ment need not allege that the acts were done by ac¬ 
cused “in the fury of his mind ”22 That an indict¬ 
ment alleges elements of a higher degree of homi¬ 
cide docs not vitiate it as a charge of manslaugh¬ 
ter ,23 and where the facts alleged constitute one 
grade or degree of manslaughter, the fact that the 
accusatory clause of the indictment charges a dif- 
fcicnt and greater grade or degree does not inval¬ 
idate the indiclment 24 absence of apt words 

charactcTi/ing the acts to have been dtmc with mal¬ 
ice aforethought and the dedaiation that the crime 
intended to be chaiged is m.inslaMghter,2''* or the 
statement of an intent to commit a less crime,26 is 
a sufficient dcclaiation that ihc homicide was ac¬ 
complished without design to effect eleath While, 
<is respects the iiulKlmcnt, tliere is no distinction at 
common law^ between \oluiitar\ and involuntar> 
manslaughter, where by statute voluntary and in¬ 
voluntary mansl.uu’litc r .ire ni.idc elislinct offenses, 
the indictment must conl.im f.icts rcndeiing it cer¬ 
tain which offense is cliarge'd,’^ although it is not 
necessary cxpussly to allege whether the homicide 
w.is voluntary or iii\olimt.iry Where the nian- 


18. V.i—J.nrtll \ rommonw (‘alth, 
110 S 10 4‘{0. 132 Va Gf)! 

•10 C J I) 116 iiolf 47 

19 Fla I)a\is v St.'Uc, 187 So 

783, 137 FI i -12i—Morrison v 

State, 28 So 07, 42 Fla 140—M<- 
(^e)V V Stat(, 24 So 4 8ri, 40 Fla 
494 

Mass—Fomrnonw< a 11 h v l">i St.asm 
11 N 10 2(i 700, 208 Mass r,(,j 

Ntb—Voncziano v Stale, 207 N \V 
020 1 10 N. I) 

,10 C.J p 116 nt>lo 4 8 

20 W Va—Slate v Sthnclle, 24 W 
Va 767 

21. NC—Slate v lOwirig, 37 S 10 
3J2. 127 N F 5,^)5 

22. Ohio—Hurley v Stale, 4 Ohio 
Cir Ct 42.S, 2 Ohio Fir De« 630 

23. Mo—State v Sundheimer, 6 S 
W 52, 93 Mo 311 

24. Cal—I’eople v ]’araskevopolis, 

183 P 5X5 42 Cal App 326 

30 C J p 117 note 53 

25. Ohio—Slate v Schaeffer, 117 N 
E 220, 96 Ohio St 215, LR A 1918B 
945, AnnCasl918E 1137—Williams 
V State, 35 Ohio St 176—Wolf v 
Stale, 19 Ohio St 248. 


W\o— Sl.ite V MiCoirih, 210 3* 526 
I 1 \\ \t) 116. 41 A L. 31 717 

26. 3tu 1—niKkhurn v State 180 N 
F ISO 203 Ind 332—v 
Stall. 16 Ind 36 1 

^()^^a—Stitc V Koilh, 217 NW 216, 
204 Iowa 1260 

10 (M p 117 note 54 

27. Al.i—Fia/fT \ Statt 105 So 

2S7, 20 A1 i App 201 cailior.iri de- 
niid 105 So 200 220 Ala 300 

30 r J pin note 55 

28 Minn Slati v Matakovnh, 61 
N W 677, 50 Minn 514 

‘10 C I pin note 56 

29. lv\ —(X>mnu)nw<‘altli v Mosscr, 
IIS S W 015. 331 Ky 609 

30 (’ J p 117 note 57 

30. Kv — Iieniim v Commonwealth, 
59 S VV 2d 650, 218 Ky 564—e^c»e v 
Commonwealth, 23 SW 371, 94 Kv 
606, 15 KyL 284 

31. C)kl—Mood> V State, 250 P 150, 
38 Okl Cl 23 

32. US —IJ S V Frve, DC, 26 P 
CasNu 15,173, 4 Cranch CC 539 

33. Minn—State v Staples, 148 N 
W 283, 120 Minn 396. 

30 CJ p 117 note 59. 
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Involuntary homicide 

An iiidKlriKnl lor involiint.'irv hom- 
H ide in the lanj^u.'iKt of Uu slntutt, 
save the addilioiiril words “unlawfiil- 
Iv, yiltullv .nnd ffloniouslv” e.iustd 
lh« death, was not ])ad hetause of 
siichaddition—Malt v Vin/ant 7 So 
2d 017 200 J^a 101 -St.ite v Jlud^i'iis, 
no So .57, ISO lai I2S 

34 NY—laoph' V (Injdua, 203 N 

V S 21 122 Mi.< !1 

30 F J p 1J7 note 6 1 I hi 

35 NY—IVopIe \ Mnnf, 64 NY 
S 670 51 AjifiDiv 112, 35 N Y Fr 
57, rt vt I sed on otht r j^rounds 59 
N i: 606 166 N Y 60 

36 Kan—State v Hams. 136 P 
261 00 Kan 807, 40 D R A .N S . 580 

Chareringr intent to procure abor¬ 
tion if, suffitient—State v Harris, 
supra 

37. Po — Fommonwealth v Gill, 182 
A 103, 120 T»a Super 22 

38 Ind—State v I..ay, 03 Ind 341 
30 F J p 117 note 62 

39. Ind —Brown v State, 11 N E 
447. no Ind 486 
30 CJ p 117 note 63. 
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ner and means of the killing are set out, matter 
differentiating the degrees need not be averred 
In general, an indictment for manslaughter which 
alleges all the essential elements of the offense is 
sufficient In conformity with the general rules 
slated supra § 141, an indictment charging man¬ 
slaughter in the language of the statute,or in the 
form expressly authorued by statute,or substan¬ 


tially in such form,jg sufficient; but a statutory 
short form for manslaughter has been held insuffi¬ 
cient to charge involuntary manslaughter 46 Where 
means by which accused may be informed of the 
nature and cause of the accusation are available, an 
indictment charging the offense of manslaughter 
by name may be sufficient,46 ])articularly where such 
an indictment is expressly authorized by statute.47 


B ASSAULT WITH INTENT TO MURDER OR KILL 


§ 164. Elements of Offense in General 

The elements of the offense of assault with intent 
to murder or kill must be set out in the indictment or 
information. 

Under the rules ajiplicable to indictments and in¬ 
formations generally, the elements of the offense of 
assault with intent to murder or kill as defined by 
the various statutes must be set out in the indict¬ 
ment or information 4 8 It has been held that the 
same particularity of averment is not necessary in 
an indictment for an assault with intent to kill as is 
required in an indictment for murder 49 

Under statutes, a statement of the offense in or¬ 
dinary and concise language is usually sufficient 


A statement of the offense is sufficient, which, in 
addition to the averments required by statute, fully 
advises accused of the offense with which he is 
charged or a statement of which the meaning is 
plain to a common intent ,62 which is so plain as to 
enable a person of ordinary common sense or un¬ 
derstanding to know what is intended ,63 or which 
IS so plain th.it the nature of the offense may be 
easily understood by the jury 64 

An indictment is not vitiated merely because it is 
awkwardly constructed, inartificially drawn, and un¬ 
grammatical 66 The ordinary rules of grammati¬ 
cal construction are to be applied, however, in de¬ 
termining the sufficiency of allegations 66 Surplus¬ 
age may be disregarded 67 


40. Minn—State v Matakovich, 61 
N\V 677, 50 Minn 514 

30 CJ p 117 note 64 

41. Ga —Wells v State, 162 SE 
8*55. 44 GaApp 760 

Iowa—State v Korlh, 217 NW 236, 
2(M Iowa 1 5(>0 

Alh’Katmns of particular matters see 
supra 140 161 
Voluntary homicide 

Allegations that accus4'd unlawful¬ 
ly and Uloniouslv made an as.s.aull 
on d<.cedent and jiti formed an oper¬ 
ation on him which was not neces¬ 
sary to prt serve the life of decedent 
and had not been aclvisfd hv physi¬ 
cian to hc' necessary for that pur- 
poao, and that acc.used Ihereliy un- 
lawfull\, willfully and feloniously 
killed decedent, c^harKed the commis- 
Siion of a “voluntary homicide” --- 
Slate V Stark. Mo, 151 S W 2d 1095 
Veglig-ent homicide 
Tex - Hilhn v Slate, 57 S W 2d 813, 
12^ Tex Cr 22 

42. La- State \ Warthen, 95 So 
711, 153 Li 260 

43. low a-Slate v Lonp, 245 NW 
726, 215 Town 104 

Miss—rutsh ill V State, 4 So 2d 289, 
191 Miss 764 

NJ — State V Donato. 148 A 776, 
106 N J Law 397 

44. Md—Neusbaum v State 143 A 
872, 166 Md 149 

45. Mich — People v Ryezek, 194 N 


W 609, 224 Muh 106—People v 
Olmstead, 30 Mich 431 

4:8. Ariz — State v llenham, 118 P 
2d 91, 58 Ariz 129 

47. Utah—State v Blea/ard, 133 P 
2d 1000—St/ito V Anderson, 116 P 
2d 398. 100 Utah 468 

48. Fla—Thomas v State, 95 So 
752, 85 Fla 113 

Oa—Head v State, App , 24 S E 2d 
145 

Kv —Puikctt V Commonwealth, 95 
SW2d 242. 204 Ky 577 

Mo—State v Coleman. 284 SW 799 
—State V Hmiy, Apr, 256 SW 
623, certioraii quashed Slnti‘ e\ rel 
Henry v Allen, Sup, 263 SW 190 

NC—Stale V Potter, 19 S E 2d 237, 
221 N C 153 

Ohio—Fry v State, 182 NE 695, 43 
Ohio App 154 

Okl—Dunbai v State, Cr, 131 P 2d 
116—Oldens v State, 236 P 912, H 
OklCr 137—Bard v Stale, 214 P 
939, 23 Okl Cr 309 

49. La—State v. Green, 7 I-.aAnn 
518 

Tex—State v Croft, 15 Tex 575 

50. Okl—Dunbar v State, Cr , 131 
P2d 116—Bard v State. 214 P 939, 
23 Okl Cr 309 

30 C J p 118 note 87 

Indictments held snlBoleiLt 

(1) In general 

Kan—State v. Clay, 232 P. 251, 117 
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Kan 518, denying rehearing 229 P 
71, 116 Kan 724 

Ohio—Fry V Sl.ite, 182 NE 695, 
43 Ohio App 154 

Okl—VVaid V State, 24 P 2d 358, 
55 Okl ("T 10—Gober v State, 219 

P 173, 25 Okl Cr 115 

Tex—Small v Slate, 32 S W 2d 860 
116 Tex Or 41 

30 C I p 118 note 87 la] (1) 

(2) Other forms held sufficient see 

30 CJ p 118 nolo 87 [a] (2)-(16) 

51. Mo—Stale v Henrv, App, 256 
SW 523, trrlioian quashed State 
ex ic-1 Henry y Allen. Sup. 263 
S W 1 90 

52. Ind-Ellis v State, 40 N E 801, 
141 Ind 157 

30 C J p 119 note 88 

53. Kv - Eisterling v Common¬ 
wealth 2S7 SW 972, 216 Kv 541 

30 CJ p 119 note 88 

54. Ga—Hamsc V \ State, 125 SE 
777, 33 GaApp 77 

55. Ind—Ellis V State, 40 N E 801, 
141 Ind 357 

Mo—State v Ht-nry, App. 256 SW 
523, certiorari (pr.ished Slate ex U‘l 
Henry y Allen, Sup, 263 SW 190 

56. Mo—State v Venable, 177 SW 
308 

30 C J p 119 note 89. 

67. Okl—Dunbar v State, Cr, 131 
P2d 116 

30 C J p 119 note 90. 
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In case the assault with intent to kill is charged 
to have grown out of a neglect of duty, it is neces¬ 
sary to aver the ability to perform the duty 

Language of statute and statutory form^ Sub¬ 
ject to the general rules governing indictments and 
informations, it is ordinarily sufficient, as to both 
form and substance,®^ that indictments or informa¬ 
tions for assault with intent to murder or kill fol¬ 
low the language of the statute defining the of¬ 
fense®^ without setting forth the particular circum¬ 
stances The offense may be pleaded in the ex¬ 
act tcims of the statute,®- but it is also sufficient to 
set It out substantially in the statutory language 

It IS sufficient to follow literally forms prescribed 
by statute 

Name or description of offense A substantial 
compliance with an act requiring the statement of 
the name or a brief description of the fiffense is 
sufficient Where the elements of the offense are 
all distinctly chaiged, the omission of descriptive 
words used in the statute in naming the offense is 
not fatal ®® Under a statute which does not name 
the offense, it need not be named provided its es¬ 
sential ingredients are set out 

Death of person a^vaulted It need not be alleged 
that the person assaulted did not die An indict¬ 
ment which contains every essentnil element to be 
proved to estriblish the offense of murder except 
the death of the iierson assaulted within a year and 
a day ma\ be sufficient to charge an assault with 
intent to murder®*^ The effect of f<iilure to allege 


§ 165 

that act of administering poison did not cause death 
is considered infra § 171 

Included and collateral offenses It is not neces¬ 
sary to allege all the elements of minor offenses in¬ 
cluded in the offense charged,*^® although, where the 
statute punishes an assault with intent to murder 
when committed in the perpetration of, or attempt 
to perpetrate, particular crimes, it has been held 
that the indictment should set out with particularity 
the crime attempted,*^^ but this is not essential when 
there is sufficient to show a complete offense, with¬ 
out considering the allegations as to the incidental 
offens( An indictment which sufficiently charges 
an offense under a particular statute is not vitiated 
by the fact that it contains expressions apjiropriatc 
to a charge of a distinct offense, but which arc in¬ 
sufficient to charge the latter offense Under some 
statutes, however, an insufficient indictment drawn 
under one section of the statutes cannot be sustained 
.IS stating an offense denounced by another sec¬ 
tion 

§ 165. Time and Place of Offense ' 

Except as the necessity may be obviated by statute, 
allegations of the place and time of the offense are es¬ 
sential 

Except as a statute m.iy piovide otherwise, the 
date when th( offense was committed must be al¬ 
leged*^® and It IS usihil to allege the time as to each 
.illcged fact however, it has been held sufficient 
to allege that the offense occurred on a certain day 
or thereabouts The date of the offense once 
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58 Iowa—SUitp V Merklev, TS N W 
in. 74 Iowa GSf) 

30 C J p 110 note 94 

59. Mo —State v Capps, 278 fc? W 
60 r,. 311 Mo 683—StaU \ Craw¬ 
ford. 262 SW 700—State v Walk¬ 
er, 24 8 SW 947 

60. All/—Hann v State, 247 P 129, 
30 Ati7 366 

Cal—T’(‘oplo V Mitchell, App , 104 P 
2d 645 

Ind—State v Jenkins., 22 N E 133, 
120 Ind 268 

K> —Watkins v Commonwealth, 161 
SW2d 625. 290 Ky 416 

La—State v Cole. 104 So 720, 158 
La 790 

Mi&s—Word V State, 178 So 821, 
180 Miss 883—Smith v State, 118 
So 710, 152 Miss 114—State v 
May. 112 So 866. 147 Miss 79 

Mo—State v Groves, 159 S W 2d 773 
—State V Layton, 58 S W 2d 454, 
332 Mo 216—State v Dildme, 51 
SW2d 1, 330 Mo 756—State v 
Broyles, 295 SW 550, 317 Mo 284 
—State V Capps 278 SW 695, 311 
Mo 683—State v Crawford, 262 S 
W 700— State v Walker, 248 SW 


947—State v Brown, App, 149 S 
W 2d 414 

31 C J p 714 note 96 

Poisoning' 

An indictment based on a st.ilut*^ 
punishinfe^ the administration ot poi¬ 
son inav follow the lanjjruaijrc* of the 
statute without an averment that 
the mixture administered was poison¬ 
ous—('’ommonwealth v Galavan, 9 
Allen, Mass 271 

61. Cal — I’eople v Mitchell, App , 
104 1’ 2d 545 

62. Cal—I’eople V Mit< hell, supra 

63. Mo--Slate v Dildme, 61 S W 2d 
1, 330 Mo 756 

64. Ala—Barber v State, 129 So. 
492, 23 Ala App 584 

65. K\ —Clark v Commonwealth, 38 
S W 489, 18 Ky L 758 

30 C J p 11 9 note 91 |a] 

66. Ky—GraU V Commonwealth, 28 
SW 159, 96 Ky 162. 16 Ky L 465 

30 C J P 119 note 92 

67. Anz—Hann v State, 24 7 P 129, 
30 Ari/ 366 

68. Ky —Burns v Commonwealth, 3 
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Mete 13—Tav lor y Commonwealth. 
8 K\ Op 401 

69. Ga — Head v State, App, 24 S 
E 2d 145 

70. si:)—S tate v Morsf, 150 N W 
293, 35 SD 18, Ann 1918C 570 

71. La—State v Thrown, 21 i^a vVnn 
347 

72. La -Statf v Tyler, 16 So 624, 
4 6 La \n n 1269 

to C J p 119 note 97 

73. \rk—Butlir v Slate, 34 Ark 
4 80 

30 C I p 119 nott 98 

74. Lu—Stale v TugKlc, 53 So 682, 
127 La 330 

30 C J p 11 9 note 99 

76. Tex—Barnes v State, 59 S W. 
S82, 42 TexCr 297, 96 Am S R 801 

76. nr—State v Kellv, 68 P 1, 41 
Or 20 

77. Nev—State v O’Connor 11 Nev 
416 

“And before the finding* of this in¬ 
dictment” need not be inserted after 
the words quoted m the text, in the 
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properly alleged may be repeated by words of ref¬ 
erence 

An averment of the place where the offense was 
committed is in general required only to be suffi¬ 
ciently definite to establish that the offense occurred 
within the jurisdiction of the court 

§ 166. Description of Person Assaulted 

The person assaulted must be sufficiently described 

The indictment or information charging an as¬ 
sault with intent to kill or murder must contain a 
clear and certain avciment as to the person assault¬ 
ed,^® including an allegation of his namc^^ or that 
It IS unknown,but its langu.ige is to be reasonably 
construed in dctei mining its sufficiency for this pur¬ 
pose A designation of the poison’s Christian 
name, middle initial, and surname is sufficient 
It may be sufficient to employ (lie initials of the 
first name Where the name has been once well 
stated, it has been held not neccssaiy to repeat it in 
the chaigc of the siiecific intent to murder^® It 
is better practice to describe a married woman by 
her Christian name rather than by the employment 
of her husband’s name with the prefix “Mrs 
Where the name is several limes correcil> stated, 
a clerical error in one statement of it is not fatal 
An indictment charging accused with assaulting with 
intent to murder several named persons is not bad 
on dcmuirer as duplicitous 

Where the name of the person assaulted is set 
out, the further fact that he is a human being need 
not be alleged,®® especially where the indictment 
charges ass.iult with intent to murder 


It need not he alleged that the person assaulted 
was “in the peace of the state The words “in 
the peace of the people,” as applied to such person, 
moans merely that he has done nothing to forfeit 
his right to live 

§ 167. Assault and Battery 

a The assault 
b The battery 

a. The Assault 

Except under statutes denouncing the doing of 
specific acts with intent to kill, an assault must be 
averred 

Save in the case of indictments drawn under stat¬ 
utes ])unishing the doing of specific acts with in¬ 
tent to kill,‘‘^ the indictment must either charge ac¬ 
cused directly with having made an assault®^ or 
use such words as necessarily imply an assault ®® 
The failure to fill blanks in the date does not affect 
the sufficiency of the charge of the fact of assault ®'^ 

Overt act An overt act in pursuance of the in¬ 
tent being an essential element of an assault with 
intent to kill and murder, as considered supra § 
74, It IS ncccss.iry that such overt act be alleged ®^ 

Assault on ones self An indictment which by 
a clerical ciror alleges an assault by the victim on 
himself IS invalid on its face ®® 

b The Battery 

Only where a battery is an essential element of the 
crime is it necessary to allege a battery 

Wh{‘rc a battery is not essential to the crime, no 
baltciy need be alleged,^ but the inclusion of a 


absence of statute so requiiinf? — 
{State V O’foiinor, supra 

78. Or—State v Kcll\, 68 P 1, 
4] Or ‘20 

in CJ p 120 note 4 

79. Va —liacciKalupo v Common¬ 
wealth. .13 Oratt 807, 74 Va 807, 
36 Am R 705 

30 (' I p 120 note 6 
8D Mo — Stat(‘ V Evans, 31 SW 

H. 12S Mo 406 
30 CJ p 120 note 7 
“Him” 

Indictment for assault apainst a 
named rson “with intent to mur- 
dcr,’' not followed h> word "liim,” 
is fatcilh difettiNe- Knotts v .State, 
111 So 48, 21 Ala \pp 620 

81. Te\ “ Riovvn v State, 109 S W 

188, 53 T( X Cr 301 

82. T<*\—Itrown \ Stale, 109 S W 

188, 61 Tex ('■i 103 

83. Ill—IVople V Estes, 136 NE 

459, 303 III 602 

TaOlotmentB held suffleient 

(1) Indictment charging assault on 


named person with intent “to com- ^ 
nut muTdei” was held suftlcientH to 
charge an intent to hill such per¬ 
son and not to kill and murder .some- 
hod' not n.iim d —People v Estes, 136 
N E 4 50. 303 Ill 602 

(2) Other indictments held suf¬ 
ficient see 30 C 7 p 120 note 10 la] 

84. Okl —Punhar v State, Or , 131 

l>2d 116 -P.arcl v State, 214 P 930, 
23 Okl ('T 300 

85. Ill - Vandermark v People, 47 
Til 122 

WVa- State v Harr 17 SE 794, 
38 WVa 58 

S3. Mich—I’eoplc v Murray, 2 Mich 
N P 91 

87. Ala—Pulcliff V State. 87 So 
708 20.5 Ala 194—Cutcliff v State, 
87 So 706 17 AlaApp 586 
88 Tex-TIait v Stale. 38 Tex 382 
30 C J p 120 note 14 la] 

89. (la—Ramsey v State, 125 SE 
777. 33 GaApp 77 

90. Cal—People v Vaughn, 111 P 
620, 14 CalApp 201 
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91. Cal —I*poi)le v Vaughn, supra 

92. Ea—State v Simien, 3b La Ann, 
923 

93. Ill -People v Haskins, 160 NE 
IS, 317 Til 131 

94. La—.State v Crittenden, 38 La. 
A n n 44 8 

30 C J p 120 note 19 

95 Wash - .Stale v Clark, 167 P. 
84 08 Wash 81 

30 C I p 120 note 20 

96. Mont Tcrritoiy v Milroy, 20 
1* (.50, 8 Mont 3b1 

30 r T p 12f) note 21—12 CJ p 148 
note 80 ftiJ 

97. Ti X—Rarne.s v State, 59 SW 
882, 42 TexO 297. 96 Am S R 801 

98. Miss—Saunders v Slate, 114 So 
747, 148 Miss 085 

.30 C J p 120 note 22 

99. Mo--State v Manning, 68 S W 
341. 168 Mo 418 

1. Fla—Pvke V State, 36 So 577, 
47 Fla 93. 

30 C J P 120 note 24. 
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§ 168 


charge of a battery as part of the offense does not 
vitiate the indictment ^ On the other hand, where 
a battery is an essential element of the crime, the 
indictment should allege a battery 3 A specific de¬ 
scription of the assault and battery is not neces¬ 
sary,^ unless required by statute ^ No particular 
form of words is required to charge a battery ^ Jn 
case the statute requires the assault to have been 
made with actual violence, such violence need not 
be charged in express terms, when the facts of the 
assault as set out imply it 7 Where the statute so 
defines the offense, the indiclmcnt must allege that 
the touching was unlawful and in either a rude, in¬ 
solent, or angry manner,^ although words equiva¬ 
lent in substance may be used ^ 

§ 168. -Manner and Means 

a In general 

b Desciijition of weapon or instrument 

a. In General 

Except where the means employed or the manner In 
which they were used are described in the statute de¬ 
fining the offense, It is not ordinarily necessary to aver 
such manner and means 

Under statutes describing <issaults with intent to 
kill or murder in general terms, a tiarticular aver¬ 


ment of the means employed or the manner in 
which they were used is ordinarily regarded as un¬ 
necessary,the gist of the offense being regarded 
as an assault with a felonious intent Under this 
rule It IS not generally necessary to state the weap¬ 
on with which the assault was made where 

the statute defining the offense describes the manner 
and means which must be emplo>ed, they must be 
alleged so as to bring the offense within the stat¬ 
ute,and it has been held that an indictment under 
a statute punishing unlawful shooting at another, 
with intent to kill or wound, must state the instru¬ 
ment or weapon and show that it was sufficient for 
the purpose According to some authorities, how¬ 
ever, th(‘ facts constituting the assault must in any 
event he alleged,i**’ and, where the assault is alleged 
to have been made with some particular instrumen¬ 
tality, the manner of its use should be described 
with sufficient jiarticularity to inform accused of the 
nature of the assault which is charged If the 
weapon is stated to be a firearm, it is not necessary 
to aver that it w\as loaded,or capable of being 
fired,pninltd,^'^ P'ointed at a \ital part of the iier- 
son assaulted,or discharged,^’ or that the person 
was struck by the weapon or by a shot therefrom 
nor is It necessary to aver the manner in which the 
weapon was beld“*» or used 


2. Aik— V Sl.Uf", 10 Ark lilS 

3. UR — 11 R \ Turl<v, HO, 28 
F Uas No 16.546. 4 Uianch CC 334 

30 ('*7 p 121 note 26 

4. Ind—W'llluims v Rtato, 47 Ind 
568 

Pa Stott V Commonwealth, 0 Rerp: 
& 11 22 4 

5. IVliss—W illinms \ Rtatf, 42 Miss 
328 

30 CJ p 121 note 28 

6 . Okl—Cideiis V State, 236 P 012 
n Okl Cr 13 7 

Use of word “battery” m not es¬ 
sential—Cidens v State, suF>ra— 
Clemmons v Stale, 128 P 7J0, 8 Okl 
Cr 452 

Battery held to be snfilclexitly chargred 

(1) A tharp^f of striking, t iiltinp:, 
stahbiriK and woundirif; i.s suflh lent to 
chartje a battery—(lidens v State, 
supra 

(2) Other averments htdd avifhriont 
lo (liaipe a batterv see 30 CJ p 121 
note 23 [a] 

7. Conn — State v Nichola, 8 Conn 
496 

30 C J p 121 note 30 

8 . Ind —Chandler v State, 39 N PI 
444, 141 Ind 106 

30 CJ p 121 note 31 
OonnectlaLer tonchingr with intent 
The woid "thereby” or some equiv¬ 
alent word IS not required to follow 
the word “touch," so as to connect 


it with thf felonious intention, in an 
indutment alle^rmj? that accused did 
in a rudt, inbolenl, and anKr\ man¬ 
ner touch a named person with intent 
to kill and murder—State v Jenkins, 
22 N E 133, 120 Ind 268 

9. Ind—KniRht v State, 84 Ind 71 
30 C J p 121 note 32 

10 111—People v Scott, 48 N E 2d 

5 50, 38 1 Til 122 -l’c‘ople v Gilda\, 
181 N E 573, 351 III 11 
Okl—Cldc ns V State, 236 P 912, 
31 Okl Cl 137 

Tex — Icssie V State, 70 S 2d 743, 
126 Text^i 250—TViez v State, 22 
S W 2d 100, 114 Tex (^i 47 3 

W Va—State v SiaKf,-s, 129 SE 70.3 
99 VV V 1 689—State v Cuontz, 117 

S E 701, 94 W Va 59 
30 C J p 12J note 33 
Bill of particulars 

Accused desiring more speeifle in¬ 
formation as to the manner of the 
assault ma\ obtain such informa¬ 
tion liv a bill of parlic'ulars—People 
V Oilday, 183 N E 573. 351 Ill 11 

IL Ill —People V Stott, 48 N E 2d 
530, 383 Ill 122 
30 J p 121 note 34 

12. Tex—Ptiez v Stale, 22 R W 2d 
309, 114 TtxCr -<73 

30 C J p 121 note 35 

13. Okl —Gober v State, 219 V 173. 
25 Okl Cr 146 

30 C J. p 121 note 36. 
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14. Kv—Commonwc alth v MeCrory, 
3 K\ T. 211, 11 KvOp 212 

15 Ala—Trc'xler v State, 19 Ala 
21—Beasl(‘v v State, 18 Ala 535 

16 Gn—V\alk«‘t v State, 52 SE 
7.;8 121 Ga 410 

31) C I p 121 note 39 
17. Mo—Slate v Dildme, 51 S 2d 
1 330 Mo 756 
30 CJ p 122 note 40 
“Deadly weapon” 

The* text rule js particularly ap- 
plirahl(‘ AAhc‘r« the indn tmeut or in- 
loTmatmn chaiFies that th(> assault 
was made with a ‘deacllv weapon,” 
to wJt, a f)istol, since the* allegation 
‘cleadlv’’ implies that it was lo.ided 
—Mate v I)ildm< supra 
18 Mass — Ponimu.iw callli v P’onno, 
12.-1 Mass 387 

19. Jowa—Slate \ Shepard, 10 Iowa 
126 

20. Mo—SI itt V AVilson, 103 S W. 
110, 126 MoApi> 302 

21 Okl—He alley V Territory, 78 
P 79, 15 Okl 72 

30 C J p 122 note 4 4 

22 Fla—I'Nke v State, 36 So 577, 
47 Fla 19 1 

23 Ind—White v State, 138 N.E 
754, 193 Ind 70 

30 C J p 122 note 46 

24. Mo—State v Steineinann, 62 S. 

W 694, 162 Mo 188 
30 C J p 122 note 47. 
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whom such intent is directed 

An allefii^alion of intent to kill is also held suf¬ 
ficient to charge an intent to murder®** and vice 
versa Under a statute denouncing assault with 
intent to kill and murder, an indictment charging 
an assault with intent to kill has been held suffi¬ 
cient 

The intent to kill or murder must be stated in the 
body of the indictment,®'^ although when once spe¬ 
cifically stated It need not be repealed in the state¬ 
ment of the circiimsi.inccs of the offense The 
characterization of the intent of the assault need 
not be repeated in the specific averment of intent to 
kill and murdti The indictment may conclude 
with a charge of intent to kill and murder, although 
the statute defines the offense siiccifically as an as¬ 
sault with intent to kill,"^® or an assault with intent 
to murder 

A statutory intent may be averred by the use of 
equivalent expressions *^2 An indictment for as¬ 
sault and battery with intent to kill, committed in 
[lerpctration of a felony, should charge the intent 
to Commit a particular felony ,*^2 it i<; i^ec- 
essary to allege in teinis that the intent was to com¬ 
mit a felony where the charge is of intent to mur¬ 
der Under a statute making it necessary that 
the assault be committed on ])urposc and of malice 
aforethought, such elements must be charged in the 
indictm<Mit Under a statute punishing assault 
wnth “attempt’^ to murder, a charge of assault wnth 
intent to murder is sufficient 


Attempt It is held, on the one hand, that a 
charge of an attempt to murder is not equivalent 
to a charge of intent to murder,but, on the oth¬ 
er, that a charge of an attempt to kill may be suf¬ 
ficient where the assault is well charged Indict¬ 
ments or informations in prosecutions for an at¬ 
tempt to kill or murder arc considered infra § 173 

Connection of intent with assault It is not suf¬ 
ficient to charge accused with having a premeditat¬ 
ed design and intent, without connecting such de¬ 
sign and intent with the assault,but language 
clearly showing such connection is sufficient 

Assault cndanqcung life Under a statute pun¬ 
ishing the making of an assault whereby the life of 
another is endangered, an express allegation of an 
intent to kill is unnecessary 

Degree of murder It is not ordinarily neces¬ 
sary to allege the intent to commit any particular 
degree of murder ^2 

Intent to kill one of several assaulted There may 
be a charge of an assault on several with an intent 
to kill one ^2 

b. Feloniousness 

Where the statutory enumeration of the elements 
of the offense omitb feloniousness, it need not be averred, 
it IS otherwise generally necessary where the offense is 
made a felony 

It would seem that the act need not be ch.ugcd to 
have been done feloniously in an indictment for as¬ 
sault with intent to kill or mnidtr at common law,^^ 
although there is authority to the contrary,and 


63. C^al—People v Swenson, 49 Cal 
388 

30 C J p 123 note 76 

64. Tex—IfuUson v Stale, 90 8 W 
34. 48 Tex Cr 64 8 

30 C J p 123 note 77 

65. NY —Pontius v ITojile, 82 N 1 
339, nfllrmin#? 21 Hun 328 

Tex— CilfoTd V State, 114 SW 138, 
54 TevCi 510 

06. Miss—While V Stale, 163 So 
387, 1G9 Miss 332 

67. Fla—lluiB V State, 30 So 802, 
4 1 Fla 1S(. 

30 C f p 124 note 79 

68 . Kv—-Shouse v Commonwealth, 
26 SW 814, 96 Ky 621, 16 Ky L 
142 

Mo - Slate \ V(nal)le, 177 SW 308 

Vaxlance between accusatory and 
descriptive part 

An indutnienl (harping accused in 
the act'usaloiy part with malicious 
shooting and wounding with intent 
to kill, and in the descriptive pail al¬ 
leging that accused unlawfully, will¬ 
fully, feloniously, and maliciously 
shot at and wounded named person 


J with a pistol, althouph death did not 
ensue, was not d^^fectiNe on ground 
of “variance” liecausc* oi omission of 
words “with int(‘nt to kill” in descrip¬ 
tive part —McClain v Common¬ 

wealth, 144 SW2d 816, 281 lv\ 359— 
Smith V (’’orrimonwealth, 143 S W 2d 
859, 284 Kv 80 

69. Ark Stat( \ Tlobinson, 18 S W 
641. 65 Aik 4 19 

30 C J p 124 note 86 

70. Dak —I’eople v Odell, 46 NW 
601. 1 Dak 197 

30 C J p 121 nol e 83 

71. Cal—P(*o|)l( V Marseiler, 11 P 
603, 70 Cal 98 

30 C J p 124 note 84 

72. Fla— Johnson v State, 43 So 

779 53 Fla 45 

30 C.l p 124 note 88 

73. Fla —Hogan v State, 28 So 763, 
42 Fla 562 

30 C J P 124 note 89 

74. Fla—Ormond v State, 8b So 

629, 80 Fla 725 

30 C J p 124 note 90 

75. Mo—State v Hams, 34 Mo 347 
30 C J p 124 note 91 
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76. Ala—Stall* v Hullock, 13 Ala 
413 

77. Ala—State v Mat shall, 14 Ala 
411 

78. Ark—Fillor v State, 16 S W 
663, 54 Ark 489 

79 Fla — \nderson v State, 33 So 
294 41 Fla 413 

30 CJ J) 124 note 95 

BO. Fid—Cray V State, 33 So 295, 
44 Flu 436 

30 C J p 12 1 noli 96 

81. Mo—Stale V Havs, 67 Mo 692 

82. Fla—Divis v Stale, 17 So 665, 
35 Fla 614 

30 C J p 121 not! 85 

Alleging giadf or degree of offense 
had death i n‘-ued si e infra § 171 

83. Miss—White v State, 153 So 
387, 169 Miss 332 

Tex—State v Simpson, 32 Tex 98 

84. Mass—Commonwealth v. Bar- 
low, 4 Mass 439 

NC—Slate v Swann, 66 N C 330 

85. Ill— Curtis v People, 2 Ill 286 

—Curtis V People, 1 111 256 
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a charge that the act was done with a felonious in¬ 
tent IS not necessary under statutes which do not 
make the offense charged a felony However, 
where the offense is made by statute a felony, it is 
in general necessary to charge that the criminal 
act was feloniously done In a prosecution for 
assault with intent to murder where the intent to 
murder is charged to have been fcbuiious, it is held 
not necessary to charge the assault to have been 
felonious,and, wheie a felonious assault is 
charged, it has been held unnecessary to allege that 
It was with a felonious intent to kill,^^ although 
there is other authority holding it necessary to 
charge both the act and the assault as felonious 
A charge that accused feloniously made an assault 
with intent feloniously to kill is sufficient to charge 
a criminal assault with intent to commit a felony 
An allegation that an assault was made with malice 
aforethought with intent to kill is sufficient to 
chaigc assault with intent to commit murder ^2 Xhe 
use of the word “felonious” is unnecessary in con¬ 
nection with a tharge of a statutory offense in the 
words by which the statute cieates and describes 
tlu offense So, where the statute provides mere¬ 
ly that the act must be intentional and wrongful and 
must he committed with the intent to kill, it is not 
necessary to allege that the intent to kill was feloni¬ 
ous 


c. Malice 

Averments of malice are not usually required, except 
under statutes making malice an ingredient of the of< 
fense. 

The more general rule, particularly wheie con¬ 
viction is not sought on grounds of malice afore¬ 
thought,*^^ is that It is sufficient to allege an intent 
to murder without averments of malice afore¬ 
thought,*^® this rule being in some instances based 
on statutes rendering it sufficient that the indict¬ 
ment follow the language of the statute defining the 
offense,*^and in others on the fact that malice is 
not an ingredient of the offense under the statutes 
defining it There are, however, cases to the ef¬ 
fect that an indictment which fails to allege that 
the assault was with malice aforethought is fatally 
defective,this being stated to be the common-law 
rule ^ So, also, where malice is made a statutory 
ingredient of the offense, it must be averred,^ ac¬ 
cording to some authorities, in the technical terms 
em^iloyed,"^ although others hold the use of equiva¬ 
lent words sufficient ^ 

Where the indictment is merely for an assault 
with intent to kill, the phrase “with malice afore¬ 
thought” need not be used,^ and while an indictment 
which fails to use the plirase *‘wuh malice afore¬ 
thought” may be insufficient as an indictment for 
«issault with intent to minder, it may be sufficient 


8S Mass—Commonwealth v Bar¬ 
low, 4 Mass 430 

N (’—Stale V Swann, 65 N C 330 

87 Miss—State v Mav, 112 So 
SfiO. 147 Miss 70 

SB Ba —State v Sonnier, 38 La 
Ann 002 

Mi'^s—Wood V State, 2 So 247. 64 
Miss 761 

89 Miss—Slate v Ma\ 112 So 866, 
147 Miss 70 

Mo—StHte V Shelton. 267 SW 038. 
ov(rrulmpr Stnle v Norman. 37 S 
W 827 136 Mo 1, Stat<‘ v Ddvis, 

26 SW 568. 121 Mn 104, nnd State 
V Clavton, 13 SW 810. 100 Mo 
516, 18 Am SR 565—State v l^em- 
on, 263 SW 186- Stale v Ccibrnl, 
256 SW 765 301 Mo 165—State \ 
Baird, 105 SW 1010, 271 Mo 9, 
oveTTulinp State v CHvlon snpr i 
—State V Wood. 27 S W 1114, 124 
Mo 412 

Va—Commonwealth v Woodson, 9 
Jjrif-h 660 36 Va 660 

30 C J p 121 note 82 fh] 

90. Ga—Davis v State, 113 S E 
11, 153 Ga 669—Slate v Howell, 
Ga l^ee 158 

91. D C —U S V Angney, 17 D C 
66 

92. Tex—Smith v State, 19 S.W. 
646. 31 TexCr. 33. 


93. VI—State v Daley, 41 Vt 564 

94. ()kl —Moore v State, 111 P 822, 

4 OklCr 212 

95 Tex —Jessu v State 70 S W 2d 
71 I 126 Tex O 2^0 

96 La—State v Wilson, 137 So 
57, 17 i La 347—State v MiUhtll, 
92 So 50. 151 La 54 0 

Mo — Stat< V Gabriel, 256 SW 765 
301 Mo 365 

Tex —Smith v State 48 S W 2d 646, 
120 TexCr 31—(^ates v State, :;7 

5 W 2(1 10 } 1. 118 Tf X Cr 35—Ft idav 
V State. 36 S AV 2d 1036. 117 TexCr 
37—Toms V State 3b S \V 2d 7 56, 
117 T« X O 8—Small v State 32 
S \\ 2<1 860, 116 Tt\Ci 41 

30 C T p 125 note 10 
Malice implied 

La — State V Fourney, 24 La Ann 
101 

30 C 1 p 125 note 10 [a] 

97. —State v High, 40 So 538, 
116 La 79 

.30 CJ p 125 note 11 

98. Tex—Cates v State, 37 S W 2d 

1031, 118 TexCr 3.5—Jones v 

Slate, 36 S W 2d 736, 117 TexCr 
8 

30 C J p 125 note 12 

99. Me—State v Leavitt, 32 A 787, 
87 Me 72 

30 CJ P 125 note 13. 
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1 . Tnd--State v Wilson, 7 Ind 516 

2. Tex—McKee v Stale. 115 S W 2d 
0 1 }, 134 Tex Cr 309 

C T pi 25 note 15 

Statute prescribing' different punish¬ 
ment 

lender a statute prescribing a dif¬ 
ferent punishment for an assault 
with intent to murder with malieo, 
than for an aas.ault when in such 
mali((' IS lacking an indictment for 
such assault with m.alKt must avt‘r 
that the cissnnll wms with m.alne or 
malice aforethought—Crown v St.ate, 
150 S W 2d S7J, 11? Ti‘\ Cr 506— 
lolinson V Sti-tc 1J8 S 2d 184. 137 
Tfxf'r 82—Collins V State 127 SW 
2d 451, 116 TexCr 600- McKee v 

State' 115 S W 2d 043, 1.31 TexCr 

309“—Mooie \ State 99 S W 2d 032, 
131 Ti \ Cr 421—AV'eathersbv v 

State. 87 S W 2d 1102, 120 TexCr 

4 20 

3. Miss --Anthony v State, 21 Miss 
263 

'50 C T p 125 note 16 

4. Kan—Stale v White, 14 Kan 
538 

30 C J p 125 note 17 

5 Miss—Allen v State. 107 So 384 
Mo—State ex rel Dutton v Sevier, 

83 S W 2d 581, 336 Mo 1236. 

30 C J p 126 note 18. 
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as an indictment for assault with intent to kill, al¬ 
though allegations in the indictment tend to show 
the intention of the prosecution to frame an indict¬ 
ment for assault with intent to murder ® Under a 
statute defining the crime of maliciously shooting 
with intent to kill, an averment of malice has been 
held essential ^ 

An indictment from which the charge of malice is 
omitted may he sufiicicnt to sustain a conviction of 
assault with intent to commit voluntary manslaugh¬ 
ter 8 The unnecessary use of the words “malice 
aforethought” or “premeditated malice” will not in¬ 
validate the indictment ® 

Where such an allegation is required, it has been 
held that it should refer to the intent to kill as well 
as to the assault or battery On the other hand, 
where an aveiment of malice aforethought is laid 
to the acts done, it has been held that it need not 
be repeated with regard to the intent,or the al¬ 
legation may be repeated by woids of reference 
Conversely, a proper allegation as to the intent need 
not be repeated as to the acts done 

d. Willfulness and Unlawfulness 

Equivalent words may be used to show that the 
assault was willful, and also to show the unlawfulness 
of the act 

At common law,^^ and under some statutes,^ ^ it is 
necessary to allege that the assault was willful, but 
It IS sufficient if equivalent words are used An 


allegation that the act was willfully done sufficiently 
charges a willful intent Failure of the accusa¬ 
tory part of the indictment to allege that the act 
w’as willful may be cured by a showing in the de¬ 
scriptive part that the act was willful 

Where the indictment or information is required 
to charge that the act was done unlawfully, equiva¬ 
lent words are sufficients^ Accordingly, it is suffi¬ 
cient to charge that the act was done with malice 
or with malice aforethought 20 

§ 171. - Grade or Degree of Offense Had 

Death Ensued 

It Is not usually necessary to aver that had death 
ensued the assault would have constituted murder, nor 
to aver the particular degree of murder that would have 
resulted 

It IS not usually regaidcd as essential that it be 
averred that, if death had ensued, the assault would 
have constituted minder 2i In at least one juris¬ 
diction, however, such averments arc necessary 22 

Ordinarily, where murder is divided by statute in¬ 
to degrees, the mattci showing the dtgicc need not 
be averred but there is authority to the con¬ 
trary 24 An indictment insufficient to charge a 
higher dcgicc may be sustained as for a lower de¬ 
gree 25 

Assault cndanqcnnq life An indictment under a 
statute punishing an assault endangering life need 
not show the circumstances which, had death en- 


Mo—state v McDonald, 67 Mo 
13 —Statf V Sewnid 4 2 Mo 20G 
7. Kv—Conics V Commonwealth, 22 
S W I'd 14 21S Ky 681 
Averments held Insufficient 

(1) An averment In the a((usntor\ 
part of the indietmc'nl of "mdlicioiis- 
Iv shooting" has been held insuffi¬ 
cient to meet the requircnn nls of the 
statute—Commonwenllh v Tuprnan, 
30 S W 661, 17 KvL 217 

(2) A charge of "malKious shoot¬ 

ing?" in the accusatory part has also 
bofn held insufficient—T*u<kett v 
Commonwealth, 95 S W 2d 242, 264 

Kv 577 

8 L Ind—Pierce v State 76 Ind 199 
■—Statt V Miller, 17 Ind 15 

9. Welsh—State v Arkles. 36 P 697, 
8 Wash 462 

10. Ind—State \ Miller, 27 Ind 15 
30 CJ p 126 note 22 

11. Wash—Stfite v Michel, 64 P 
995, 20 Wash 162 

30 CJ p 126 note 23 

12. Va — Maile v Commonwealth, 9 
LiCigrh 661, 36 Va 661, 

30 C J. p 126 note 24. 


13. Da —Slate v Bollard, 23 So 504, 
50 La Ann 599, (»9 Am S R 461 
30 C J p 126 note 25 
14 Ind—Stale v Wilson, 7 Ind 516 

15. Kv —Adkins v (Vimmonwealth, 
105 S W 2d 981—?Ti nsley v Corn 
nionwealth, 05 S W 2d 664, 264 Ky 
718 

30 C J p 126 note 28 

16. Ark —McCoy v State, 8 Ark 
451 

30 J p 126 note 29 

“TTnlawfnlly and felonlonsly, with 
malice aforethougrht, and after pro. 
meditation and deliberation” charg'e,s 
that the act was willful—Halley v 
State 158 SW 121, 108 Ark 224 

17. I^a—State v Marshall, 37 La 
Ann 26 

18. K\ —Adkins v Commonwealth, 
165 SW2d 981—Hensley v Com¬ 
monwealth, 95 S W 2d 564, 264 Ky 
718 

19. Cal —I'eople v Ah Toon, 9 P 
311, 68 Cal 362 

20. Cal —P( ople v Ah Toon, supra 

21. La—Slate v Hopkins, 40 So 
166, 167, 115 La 786. 

30 C J p 125 noU 1 
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22. N M —Territory v Carrera, 30 

P 872 6 NM 50 L-Tei ritory v 

SevaiHes, 1 N M 119 

23. Iowa—State v KeaMing, 38 N 
W 307, 71 Iowa 528 

30 C J p 125 note 2 

Under Florida statute against as¬ 
saults with intent to commit felo¬ 
nies providing a gieaUr punish- 
menl in the case' of assault with an 
intent to (ommit a felony punishable 
with death or imprisonment for life 
than if the ftlony intended was not 
so punishable, the indictment in the 
case of an assault with intent to 
commit murder need not stale the 
detrreo of murder, ns the punishment 
is the same if the intent was to com¬ 
mit muider cither in the first or sei'- 
ond degree —Thomas v State, 95 So 
752, 85 Fla 113—30 CJ p 125 note 
2 IbJ 

Alleging Intent to commit particular 
degree of offense see supra S 170 

24. Wash—Slate v Ackles, 36 P 
597, 8 Wash 462 

25. Tenn —State v Saylor, 6 Lea 
586 

Wash—State v Ackles, 86 P. 697, 8 
Wash 462 
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sued, would have constituted murder or manslaugh¬ 
ter.^® 

Administering poison It is unnecessary to use 
the word “murder” in charging the offense of ad¬ 
ministering poison with intent to kill, but if used 
such word will not change the offense to that of as¬ 
sault to commit murder where the accusatory plead¬ 
ing otherwise charges the offense of administering 
poison with intent to kill An information charg¬ 
ing the offense of administering poison with intent 
to kill IS not open to the claim that it charj:»es as¬ 
sault with intent to kill because of failure to allege 
that the act of administering the poison did not 
cause death, the very statement that (lie poison was 
adminislered with the intent to kill necessarily im¬ 
plying that death was not caused by the act ^7 

§ 172. Present Ability to Execute Intent 

Present ability of accused to execute the intent charged 
need not, usually, be alleged 

Irrespective of whether the ability to carry out 
C ATTEMPT, THREAT, D 

§ 173. Attempt or Solicitation 

a Attempt 
b Solicitation 

a. Attempt 

Acts constituting the attempt must, usually, be al¬ 
leged in prosecution for attempt to kill or murder 

The general rule is that an indictment for an at¬ 
tempt to kill and murder must allege some act done 
b> accused of such natuic as to constitute an at¬ 
tempt in a legal sense to commit the contemplated 


the intention is essential to accused’s criminal lia¬ 
bility, as considered supra § 76, the ability to do so 
need not, in most jurisdictions, be alleged 28 So 
when the assault is charged to have been commit¬ 
ted with a firearm, it is not necessary to charge that 
accused was within range,2^^ although it has been 
intimated that such an averment, while not required 
to sustain a conviction of simple ass«iult, might be 
necessary to sustain a conviction of felonious as¬ 
sault 2^^ 

Assault and battery unth intent An indictment 
charging an assault and battery with intent to kill 
nec'd not allege a present ability to commit the in- 
]ury,2i '^uch an averment is essential to an in¬ 
dictment merely charging an assault with intent to 
kill anel murdci,^- and in its absence the indictment 
can be construed only as an attempt to charge an 
assault and battery with intent to murder 23 

It is unnecessary to describe accused’s ability,^^ 
but an attempt to do so docs not render the indict¬ 
ment defective 

SOLICITATION TO KILL 

()flense,2® but need not set forth the special circum¬ 
stances of the attempt 27 A statement of the of¬ 
fense in compliance with the statute defining it has 
been held sufficient, notwithstanding the omission 
of allegations of fact showing the overt or other 
acts constituting the attempt, particularly in the ab¬ 
sence of demurrer by accused 28 Jt has been held 
that the indictment need not aver in express terms 
that the acts done m the attem])! to kill were done 
woth intent to murder,2^ but the better practice is 
te) charge both the intent and the overt act,^^ and it 
has been held that malice aforethought should be al- 


26. Mo — State \ Mooie, 65 Mo 606 

27. Cal—Ptoplc V Tinnen, 3 92 I* 
557, 49 Cal App 18 

AlIepinK death of person assaulted 
titntiallv s( e supra § 164 

28. Mo—Stale \ Fine. 23 S W 2d 
7. 324 Mo 194 

in C J p 12b note 32 
AllegrationB held snfficient 
Mo—State v Fine supra 
30 CJ p 126 note 32 fa] 

29. Mo —State v Fine, supra 
.30 CJ p 126 note 33 
SulAciont averme&tB 

(1) Information t barging an “as¬ 
sault” with Intent to kill with malice 
afor(‘thought was held sufficient, not¬ 
withstanding omission of express 
averment that accused pointed load 
ed rifle within shooting distance at 
prosecuting witness—State v. Fine, 
supra 

40 C J S.-08 


(2) Other illustrations see .30 CJ 

p 126 note 3i [a] 

30. Tcnn —Tlixon v State, 1 Tenn 
Cas S t Thomps t\is 50 

31. IncJ —Vaughan v State, 27 N 
F 124, I2S Ind 14 

30 C J p 3 26 note 35 

Present ability sufficiently shown 

Ind—Voght V State, 43 NE 3 049, 
145 Ind 12 

30 C J p 126 note 35 fa] 

32. Ind—Howard v State, 67 Ind 
401 

30 C J p 126 note 36 

33. Ind—Voght v State, 43 NE 
1049, 145 Ind 12 

34. Ind—Freel v Siate, 25 N E 178, 
125 Ind 166—State v. Trulock, 46 
ind 289 

35. Ind —Freel v State, 26 N E 178, 
125 Ind 166 
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36. US —II S \ nnrnabv, CC 
Mont ,51 F 20 

30 C J p 3 27 note 4 2 

Allegations held sufficient 

Kan—State v Iloyd, 197 V 864, 865 
109 Kan 99 

30 C I p 127 note 42 Ihl-fd] 

Allegations held insufficient 

Va —Hieks \ Commonw e.i 1th, 9 S 
E 1024, 86 Va 221, 19 Am S R 891 

30 C J p 127 note 4 2 [a] 

37. Mich —Templeton v People, 27 
Mieh 501 

38. Cal—People v Miller. 42 P 2d 

308 2 Cell 2d 527, 98 ALR 913 

39. Va—Smith v Commonwealth, 
136 SE 598. 147 Va G48 

30 C J p 127 note 44 

40. VV Va —State v Hager, 40 S E 
39.1, 50 WVa 370 

Intent implied 

WVa—State v Ifager, supra 

30 C J. p 127 note 44 [a] 
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legcd to show that if death had ensued the crime 
would have been murder 

The degfrec of the murder attempted need not be 
specified 

An indictment for an attempt to iioison need not 
allege accused’s knowledge of the deadly character 
of the substrincc us(d/* or that the quantity was 
sufficient to kill,'*^ but it must allege that the sub¬ 
stance administered was a poison 

In case the offense is defined by statute, language 
equivalent to that employed in the statute may be 
used m the description of the offense 

In a prosecution for an attempt to murder by 
shooting, It is not necessary to allege that the vic¬ 
tim was seen, or could be seen, by accused, or that 
the victim was in such position that he could be hit 
by a bullet at the time of the shooting 

b. Solicitation 

In prosecutions for solicitation, facts and circum¬ 
stances constituting the offense must be alleged 

In prosecutions for soliciting another to kill or 
murder, facts and circumstances constituting the 
offense charged must be alleged 


§ 174. Threat 

The elements of the offense of threatening to take 
the life of another must be set out in the indictment 
or information. 

Under statutes defining the offense of threatening 
to take the life of another, it is necessary that the 
indictment or information set out clearly the ele¬ 
ments essential to the crime,but it is sufficient if 
It substantially billows the statutory language,and 
It is not necessary to negative bicts which by a sep¬ 
arate section of the statute would ])revent the act 
from being criminal It is not necessary to set 
out the language in which the threat was ex¬ 
pressed ,‘*^2 is It necessary to allege that the per¬ 
son whose life was threatened was a “human be¬ 
ing,’’ notwithstanding the statute defining the of¬ 
fense employs such words 

Threats against president Under a statute defin¬ 
ing the offense of threatening to take the life of the 
president of the United States, the indictment 
should state the offense in such a manner as fully 
to inform accused of the nature of the charge 
and must set forth the facts so distinctly as to en¬ 
able him to piejiare his defense,and so particu¬ 
larly as to enable him to plead a foimer conviction 
or accpiittal if again indicted for the same offense 
It IS not necessary that the indictment state in 
whose presence the thieat was made,*'*'^ although the 


41 I'a—Commonwealth v Brosk, 8 
PaDist C38 

42. Va—Fields v Commonwealth, 
lOG SE 333, 12') Va 774 

43. NC—State v Utley, 3G SE 428, 
12G N C ')')7 

44. Mas«^—Commonwealth v Ken¬ 
nedy, 48 NK 770, 170 Mass 18 

45. Ala—Anthony v Stale, 20 Ala 
27 

46. Ala—Ben v State, 22 Ala, 9, 68 
Am I) 234 

30 C J p 127 note 50 

47. Va—Smith v. Commonwealth, 
136 SK D‘)8 147 Va 648 

48. T’a—(’'ommonweaUh v Ran¬ 
dolph, 23 A 388, 146 Pa St 83 

30 C J p 14 notes, 28-30 

49. Tex—Levy v State, 136 S W 2d 

8 58 1 58 Tex Cr 373 

30 CJ p 127 note 52 

Mode and means 

A "ihnat to take life” is a definite, 
single act, < apahle of being per- 
foimid in differi'nt wavs by use of 
different woids just as in the ca‘^e 
of an assault, but however variant 
the modes and miMns of performing 
the act, it is singln and definite, and 
therefore it is not lequited that par¬ 
ticular mode or means in any case 
shall be set out in indutment or in¬ 
formation —Levy V. State, supra. 


Threats in foreiffn lang’nag'e 

In prosecution for threatening, by 
eommunication in Italian, to kill an- 
othei with int<*nt to extort money, 
indictment nei'd not allege that those 
threatened could read and under¬ 
stand Italian—People v Folignos, 
153 N E 371, 522 Ill 304 

50. T(x—l.evv v State, 136 S W 2d 
838, 138 TcxCr 373 
30 CJ p 127 note 53 
Particular olleg-ations held sufficient 
(la—Hall V State, 171 SE 727, 47 
Ga App 833 

51 Ttx—McFain v State, 41 Tex 
38 5 

30 C J p 127 note 64 

52. Te\ — Lew v State, 136 S W 2d 
838, 138 T(xCr 373 

10 CJ p 127 note 65 
Setting* out letter 

(1) When It is charged that the 
throat was made in a letter sent by 
accus«*d. U has been be Id unneces¬ 
sary to set out such letter—Hall v 
State, 171 SE 727, 47 GaApp 833 

(2) However, it has been held that 
the threatening letter must he set 
out where tht offense consists in Its 
having been sent for the purpose of 
extorting money—Tynes v Slate, 17 
Tex App 123 

53. Tex—Henderson v Stale, 63 S 
W 2d 785, 122 TexCr 86. 

1074 


54. US—TT S V A pel, D C Ill , 44 
FSui)p 5‘)2 

Public or private character of presi. 
dent 

(1) There exists authority to the 
c'ffc t t that the thicat must he al- 
legt'd to have* born made against the 
president in his piiblir or ofllcial 
c’bardcter or rap.ieitv as distin¬ 
guished from his private chsiactcr 
—IT S V M« tzdorf, D(’'Mont, 252 
F 933 

(2) But there aKo cMsts authority 
to the contraT^ U S v Apel, DC 
111 , 4 4 F Supp 5 02 

AUeg-ations held sufficient 
I^ K—U ,S \ Apel sii])ra 
AUeg'atlons held insufficient 
US—IJ ,S V MeL/dort, D C Mont, 
252 F 93 5 

30 C J p J27 note 52 | hi 

55. ITS — Pn ri o V U S , C C A Kan , 
275 F 352 

S8. US—Pierre v U S, supia 

Threats made to, or in presence of, 
any person 

An indKlrncnt failing to charge 
that the threats were* made to, or in 
the presence o1, anv peison is in¬ 
sufficient under the text rule—Pierre 
V U S , supra 

57. US —U S V Stickrath, DC 
Ohio, 242 F 151. 
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omission of an averment that an oral threat against i son other than accused has been held to render the 
the president was made in the hearing of any per- indictment demurrable.^S 


D. ISSUES, PROOF, AND VARIANCE 


§ 175. In General 

On a plea of not guilty every material allegation of 
the indictment or information is m issue and must be 
proved, and under such plea accused may avail himself 
of any defense not required by law to be specially pleaded 

Accused’s pica of not guilty puts in issue every 
material allegation of the indictment or informa¬ 
tion and under this plea accused may avail him¬ 
self of any defense not rccjuircd by law to be spe¬ 
cially pleaded 

The fact that the prosecution introduces evidence 
of an intent and motive of committing another fel¬ 
ony dues not confine the charge to one of murder in 


the perpetration of such a felony, where the terms 
of the indictment are general 

Matters to be proved The material allegations of 
the indictment or information must be proved 
but failure to establish matter which is unnecessary 
to the description of the offense is not as a general 
rule fatal Where there are two or more counts, 
It IS not necessary that each of the counts be sup¬ 
ported by evidence warranting a conviction 

Fi'idcHce admi^Sihfe under pleadings As in oth¬ 
er criminal prosecutions, the evidence must 1)c con¬ 
fined to the issues,although a specific allegation 


58. UR —IT S, V Stobo. D C Del . 
251 F GS9 

59. Ala —na'is v State, 122 So 45, 
219 Ain JS2 

T( X—Wil'-on V Slate, 145 S W 2d 
8'M) 140 TcxCr 424 
Wish—Stall V llaiton, 105 P 2d 
bl, 5 Wash 2d 224 

GO. Ala—Williams v State, 195 So 
2n, ?99 Ala 296 

SC—State V Orr, 126 SE 766 121 

SC 276 

Ti X —AVaid V State, 257 SW 526, 
96 TexCr 278 

lUBaiilty 

(1) Wliere the defense of insnnilv 
Tired not tie .spciially pleaded, it 
niav Tie asseiled under thi plea of 
not ffuiltv 

Idaho — Slate v Van Vlaik 65 T* 2d 
721. 57 Idaho 216 

Mo State v Murphy, 90 S W 2d 
lot, 2J8 Mo 291 

W Va—Statr> v P.eckner, 190 ,S F 
692. 118 W Va 420 

(2) Put the lule IS otherwise 
w’here the defense must lie specially 
plcadi d 

Ala—ladlow v Stale, 129 So 282 
221 Ala 511—Palter v State, 95 
So 4t.7 209 Ala 142 

Cal — People V IJorja, 10 P 2d 477, 
122 f''al App 64 6 

Self-defense is not a spr c lal pira 
in a homicide proseiution, but i.s in- 
< luded in the ral issue tenden d 

by the plea of not Kuiltv 
Ala—Davis v State. 101 So 171, 20 
Ala App 131 

La—Stall' V Richaidson, 144 So 587, 
175 La 822 

Issues under claim of self-defense 

In a homicide prosecution where 
self-defense i.s relied on, one Issue 
is whtther accused used more force 
than appeared to accused to be rea¬ 
sonably necessary—Huff V Common¬ 
wealth, X22 SW2d 143, 276 Ky. 678 


61 C«il—People v Andiade, 154 P 

281. 29 Cal App 1 

62. Ala—Davis V State, 101 So 171, 
20 Ala App 131 

Oa—Satterfield v State, 21 S E 2d 
861, 68 C3a App 7—McDaniel v 

Stair 187 SE 896. 54 <la App 407 
T( X—Frr'eman v Sl.itr, 27 S W 2d 
162, 114 TexCr 62 1—Wa's bom n v 
State 19 S W 2d 60 112 Tr \ Ct 5(1 
Wash—State v P».irlon, 105 P 2(1 6 3, 
5 Wash 2d 221 

It is esseutial to prove every cou. 
stltueut elezneut of thr* crime < haiprd 
Ala—W^illiarns v Statf, 195 So 21 J, 
229 Ala 296 

NC State \ Howrll 10 S E 2d 815, 
218 NC 28n^--Statc‘ v Kline, 129 
S 10 417, 190 N C 177 
Ohio—Masaa v Slate, 176 N10 219, 
27 Otno \pp 522 

Tex —V\'ilson V State, 145 S W 2d 890, 
140 Tr X Or 424—Candv v State, 
129 S W 2d 661, 137 Tr x Ci 412— 
Middkton v State, 25 S W 2d 611. 
114 Tf\Cr 263 
20 C J p 127 mile 57. 

Negrliffence 

Wiiere an indntment for neglij^ent 
horiiif idc sets out the sjier dU ritsli- 
Renee it must be proved as bud — 
Commonwr'alth v Harlwr'll, 128 Mass 
415, 35 Am II 391—30 C J p 128 notr 
66 

Negative averments 

In ]uo-,r t Hi inn for manslaughter, 
under Rev St 1919 § 1239, rr'laling to 
aiiortion, it is necessar\ for the state 
to provr the negative averments of 
the infoimation to the effect that an 
abortion was not necessary for the 
presrivation of the w'onian’s life — 
State V Anderson, 250 SW 68, 298 
Mo 382 

That accused pleaded not guilty by 
reason of Insanity did not dispense 
with necessity of proving killing de¬ 
liberately and with malice afore¬ 
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thought —^ngle^ v People 6 P 2d 
455, 90 Colo 51 

63 Aik—Nolik V State, 112 S W 2d 
621. 195 Ark 4 52 

Oi —Rtcitr V Dorland, 89 P 2d 595, 
161 Or 102 

30 C J p J28 note 58, p 188 note 
“Allfgallons whuh are not essen¬ 
tial to constitute thr offense and 
whuh mn Ix' omitted without .'iffrut- 
ing thr* (haigr' or vitiating- the in- 
di( Iment, do not rc<|uire piool and 
mav hr Trjecled as surplusage *’— 
Kee/er v Slate. 123 NW 204, 205, 90 
Nr b 23 8 

64. Ala—Johnson v State, 55 So 
221. 1 Al i ATip 102 
30 C J p 128 notes 67. 68 

65 Aid—Ledlow v State, 129 So 
282, 221 All 511—Edwards v Slate 
180 So 715, 28 Ma \pp 191—Pip¬ 
pin V Stair', 122 So 2SS, 2 1 Ala 
App 232 

Ark Si)r*ai V Rtatr, 44 ,S W 2d 663 
1S4 Ark 1017 

Cal —People \ Roria, 10 P 2d 477 122 
Cdl App 6t6 

Miss —(^arrol v St.itr, 182 So 703, 
1S2 Miss 1 

l\i—Conunonwr. ril ih v Stabinskv, 169 
A 4 19 >11 I’l 2 11 —Coinnioiiwr ilth 

V Mrt'slu 19 PalUst Co 93, 
56 Montj. ('o 21 1 

30 t" T 1 ) 128 note 60. p 222 note 39 
E\ iilr III f cidmissibk under pb'adings 
in iiirninil lasts gtneiallv sr'e the 
CIS till* Indutnu'nts and Infor¬ 
mations i; 251, also 21 CJ p 839 
nolr^ 19 It seq 

On trial of plea of not guilty 

Uiidrr the statutes in some juris¬ 
dictions t'vidr'ncc of mental condition 
is inadmissible on the separate trial 
of a pica of not guilty where at- 
r.used also pleads insanity—I’eople v 
Coleman. 126 P 2d 349, 20 Cal 2d 399 
-People V French, 87 P 2d 1014, 12 
Cal 2d 720—People v. Leong Fook, 273 
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as to every circumstance relating to the crime is not 
essential to the admission of evidence relating there¬ 
to Declarations made as a part of the res gesta? 
are admissible although they tend to show malice 
not charged in the indictment 

Variance between allctjaiion^ and pi oof A dis¬ 
agreement between the averments of the indictment 
or information and the proof in some matter which 
IS legally essential to the charge constitutes a vari¬ 
ance,®^ and as a general rule a variance in a ma¬ 
terial mattei is fatal Under the modern practice 
a variance is not material unless it misleads accused 
in making his defense or may exnose him to the 
danger of being again put in jeopardy for the same 
olTense 

§ 176. Proof of Distinct Offense 

Proof of an offense different from that charged usual¬ 
ly constitutes a fatal variance 

Proof of an offense different from that charged 
ordinarily constitutes a fatal vai lancc but in 
case the same act constitutes two offtnses it is im¬ 
material that on a charge of one oHetise the proof 


incidentally discloses the other Proof of succes¬ 
sive acts, so connected as to be part of one trans¬ 
action, IS not obiectionable as showing more than 
one offense On a charge of voluntary man¬ 
slaughter, under some statutes, accused cannot be 
convicted on proof of involuntary manslaughter 
Where it is charged that deceased was killed in an 
assault on a third person with intent to murder such 
person, evidence is admissible of the character of 
the assault on the third pei son Where two or 
more are jointly indicted for murder, and it ap¬ 
peals that one of them inflicted the mortal wound, 
there can be no conviction as to the others based 
on an assault independent of that which caused the 
death 

§ 177. Nature or Degree of Offense 

General rules governing issues, proof, and variance 
apply with respect to the nature or degree of the of¬ 
fense. 

An indictment for murder in the first degree will 
sustain a conviction of a lesser degree of homi¬ 
cide and it has been held that an accused on trial 


T* 77^, 206 Cal 64--rr*oplo v Tro< h<, 
273 1’ 767. 206 Tal 3''). appoul dis- 

misP( (3 and cortiorail donii d Tnx lie 
V People of State of California, GO 
set 87, 280 US 624, 74 li Ed 5')2 
—People v llrown, 110 P 2d 1050, 43 
C/il App 2d 430 

Proof of adultery under plea of lu- 
sanlty 

In pTose<ution of an ate used 
rharged with muider of hia wife 
undei his plea of ncit jTuiltv l>\ lea- 
Mon of Insanity, it was proper to 
prove the ndulterv of hm wifi , and 
ftuch proof tould be snppliod bv < ir- 
cumstanlial c vid«‘nf e — Oi o« ko v 

State, 200 So 602 240 Ala 63 2 

Evidence to aid in fixing- punishment 
Although ins.init> is not specially 
pleaded as required liv stalute, tvi- 
dence theieol ma> be admitted to aid i 
thf‘ jur> in fixing- the piinishrm nt — 
TriKbs V I’eople, 22 P 2d 1100, 92 

Colo GIS 

66 111 — People V Cassler, 163 NE 

430, 312 Ill 207 

J\1o—state V White, 51 S W 2d 109, 

1 to Mo 717 
30 C I 1) 12S not( 61 

Evidence admissible without specific 
allegation 

(1) That d< («asod was a human 
b<‘ini 4 —Stall \ Montgomery, Wash, 
1.32 P 2d 720 

(2) That deceased usually earned 
considerable monev —Thompson v 
State, 143 SE 806, 166 (la 512 

(3) Police regulations—Holmes v 
U S. 11 F2d 560, r)6 App D C 183 

(4) Conspiracy— State v Copeland, 


71 S \V 2d 746, 335 Mo 140—30 CJ 
p 128 note 61 [cJ 

67. N J —Stale v T’owell, 7 N J Law 
244 

68 Okl -UodKOs V State. 85 P 2d 
4 1.3, 65 Okl Or 277, modified on oth¬ 
er ^'rounds 92 P 2d 500, 66 Okl Or 
422 

69. (4a—McDaniel v State, 187 SE 
806. 54 (4a A tip 4 07 

Mass—Commonwealth v Stone, 14 N 
E 2d 158. 300 Mass 160 

70. Del—Dian v State, 125 A 478 
2 WWIlarr 400 affirrninf:: State \ 
Dean, 122 A 448, 2 W W 1 Farr 200 

Okl—Ilod^re'^ V State S.'i P 2d 443, 
65 Okl (^r 277, modified on other 

Kiounds 02 'P 2d 590, 66 Okl Cr 

422 

Particular variance held not material 

In a prosecution for assault with 
intent to murder, jiroof that aciused 
•shot at and missed the piosecutms 
witness IS not fatally at vanani e 
with the indictment allenmj; shootini^ 
of Liu witness—Mflntire v State, 289 
SW 18 105 TexCr 403 

71. S D ■—State v Mcdauyhey, 187 
N W 717 45 S D 379 

30 C .1 p 128 note 69 

The substance of one crime ran not 
be pioved by proving the substance 
of another 

111 —1-eople V Allen. 14 N E 2d 397, 
368 111 4(>8, rcrtioi.'ui denied Allen 

V People of State of Illinois, 60 S 
Ct 132, .108 US 511, 84 L Ed 436 
Ohio—State v Billotto, 135 NE 285, 
104 Ohio St 13 
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Proof of different nnlawfol act 

A\'hi re a person is charged with 
horniiide while in the commission of 
an unlawful act and the act is set 
out in the indii tmont or information 
proof of any other or differfrit un- 
l.iw fill act will not support a ver¬ 
dict of i^uiltv—Slu'lton V State, 19‘) 
N E 1 18. 209 Tnd .534 
Proof of another offense not shewn 
Where accusi'd was indicted for 
malicious shooting without wound¬ 
ing he was not convicted of another 
ofTi ris(‘ on pi oof of shooting: with 
wounding, since there is l>ut one crime 
of malicious shootint;^ and it is im¬ 
material whether there was or was 
not a wounding—Martin v Coriunon- 
wealth 269 SW 556, 207 Kv 519 

72. Ind —Enlow v State, 57 N E 

539. 1 54 Ind 601 

30 C J p 129 note 70 

73. Tenn—Me ('oninion v Stati 168 
SW 581. 151) Ti nn 1 

74. Ind—Hruner v State, 58 Ind 

159 

75. Fla—Milton v State, 24 So 60. 
40 Fla 251 

76. da—Walker v State. 70 SE 

101 G. 136 da 126—Smith v State, 
.56 S 10 .46(1, 127 Ga 262 

77 Aik—Il.iTiis V State, 282 SW 
680, 170 Ark 1073 

Conviction of lesser degree of homi¬ 
cide than warranted by evidence as 
nonprejudicial error see Infra § 
428 

Failure to prove an allegation es¬ 
sential to the description of a higher 
degree will not invalidate a convlc- 
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for murder in the second degree is not entitled tc 
an acquittal because the evidence against him would 
sustain a conviction for murder m the first de¬ 
gree;'^* but It has also been held that, where the 
evidence discloses a higher grade or degree of 
crime than that charged,*^® or an offense not neces- 
SrJnly included within the terms of the allegations 
of the indictment or information,®® then a fatal 
variance exists. In most jurisdictions an indictment 
in the ordinary form for murder in the first de¬ 
gree IS sufficient to admit proof that the crime was 
committed in the perpetration or attempt to perpe¬ 
trate a felony, thus bringing the killing within the 
statutory definition of murder in the first degree 
So an indictment good at common law which does 
not specify the degree will sustain a conviction of 
murder in any degree defined by the statute under 
which accused is proseculcd,®2 and the jieople may 
prove any case which amounts to murder under the 
statute,and a conviction of murder in the first 
degree may be had in any case where the offense 
proved is brought within either of the statutory defi¬ 
nitions of that degree So also, under an indict¬ 
ment or information charging murder perpetrated 
with a premeditated design to effect death under 
a statutory definition of murder, accused may be 
convicted of murder as defined by any of the sub¬ 
divisions of the statute Proof that the killing 
was done after lying in wait is admissible, although 


not charged Under some statutes a common-law 
indictment for murder will not sustain a conviction 
of murder in the first degree Some authorities 
hold, morever, that, on a charge of a specific 
kind of murder as defined by statute, there can 
be no conviction on proof of another specific kind,®® 
although admitting proof of the felony or attcmjit 
to perpetrate a felony under a general charge when 
proof of deliberation and premeditation has been 
received®® If the indictment unnecessarily charg¬ 
es that the killing was Cfimmitted in the perpetration 
of a felony, and there is no evidence indicating that 
It was cmnmittccl m such perpetration, proof that 
the killing was willful, deliberate, and premeditat¬ 
ed is at variance with the allegation 

§ 178. Time and Place 
a Time 
b. Place 

a. Time 

As a general rule a variance as to the time of the 
offense or the date of death is immaterial 

As a general rule a variance as to the lime of the 
offense IS immaterial in case it is shown to have oc¬ 
curred jirior to the finding of the indictment and 
within the period prescribed by the statutes of lim¬ 
itations,®^ in ‘^ome pinsdictions this rule being stat- 


tion of a lower dt pree—Pvke v 
Statf, U So 577, 47 Fla 93—30 CJ 
p 128 note 63 

78. Not material variance 

Whcie a ronviclion of murder In 
the second decree is set asidt, and 
the evidence on the second trial for 
murder In the second degree estab¬ 
lishes murder on express malice and 
murder in the first dof^ree, such proof 
does not constitute a variance, en- 
tUlmg accused to an acquittal, but 
he mav be convuted of murder in the 
second deg-roe—Woodard v State, 111 
SW 941, 54 Tex Cl 86 

79. Okl—Harris v State, 177 P 
122. 15 Okl O 369 

80 Okl — Harris v State, supra 
30 C r p 129 note 77 
81. Ariz—Cochrane v State,^ 59 I’ 
2d 658, 48 An/ 124 
Fla — Pope V State, 91 So 865, 81 
Fla 4 28 

Mo - State v King, 119 S W 2d 322, 
34 2 Mo 1067—State v Copeland, 71 
S W 2d 746, 335 Mo 140—State v 
Meadows, .51 S W 2d 1033, 330 M:o 
1020—State v While, 51 S W 2d 
109, 3.10 Mo 737—State v Me.ssmo, 
30 SW2d 750. 325 Mo 743—State 
V Nasello, 30 S W 23 132, 325 Mo 
442--State v Adams, 289 SW 918, 
31b Mo 157—Slate v Merrell, 263 
S W 118 


NT—People v Seller 158 NE 615, 
24 6 NY 262 -People v Florenc« 
“62 NTS 775, 146 Misc 735, modi- 
fvinpT 261 NTS 803, 146 Misc 152 
Or—State v Casey. 213 P 771, 108 
Or ,)8b, motion denied 217 P 632, 
lOS Or 386 

Pa—Commonwi .alth v Bruno, 175 A 
518, H6 Pa 394 

Tex—.Silva v State, 15 S W 2d 1046, 
112 TexCr 223 

Vt—Stale V I^es< ord, 117 A 242, 96 
Vt 85 

30 C r p 129 note 78 
82 N1 —People \ Willett, 6 NE 
301. 102 N T 251 
30 C I p 129 note 79 

Statutory form 

The statute sotting: forth require¬ 
ments of indK tment for homicide 
covers all homu ides, both statutorv 
and common law and under indu t- 
ment drawn in accordance therewith 
any f.'icts evidencing: murder or man¬ 
slaughter mav be introduced—Carrol 
V State, 183 So 703, 18.3 Miss 1 

83. NT—People v Osmond, 33 NE 
739, 138 N Y 80 

84. N Y —Cox v People, 80 N Y 500, 
affirming 19 Hun 4.30 

Va—Hurd v (\>minonwealth 165 S 
E 516. 159 Va 880 

85. Okl—Evmfier v State, 45 P 2d 
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552, 57 Okl Cr 63—Ware v State 
288 P 374, 47 Okl ("r 434—Carle 

v State 241 P 833. 34 Okl Cr 24 

30 C I 1 ) 130 note 82 

j 86 Mo—State v Kilpore, 70 Mo 
546 

87 Iowa—Pouts v State, 4 Greene 
500 

88 Fla—P.itrKk v State, 158 So 
101, 117 Fla 432 

30 C .1 p 130 nett 85 

89 Ark - Powell v State. 85 SW 
781 7 1 Ark 35.5—Ravburn v Stat«*, 
63 SW 156. 69 Ark 177 

90. Nev —Stale \ Man>,ana, 112 P 
693, 33 Nev 511 

91. Colo—Duncan v^ IVople. 262 P 
918 8J Colo 107 

Ind—Crickmore v State, 12 N E 2d 
266, 213 Ind 586 

Km State v Kcestir, 4 P 2d 679. 
134 Kan 64 

La—State V Aug:ust.a, 7 So 2ci 177, 
199 r.a 896 

Ohio —Massa v Slate, 175 NE 219, 
37 Ohio App 512 

Pa—Commonwealth v Weiss, 110 A 
403, 284 I’a 105—Commonwealth v 
Ryhal 118 A 358, 271 P.'i 4 01 

Tex - Ex parte laivel, 276 S W 428, 
100 TtxCi 576 

30 C J p 130 note 91 
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utory So, where death has been alleged to be 

instantaneous, or on a day certain,®^ proof that 

the death occurred on a later date does not consti¬ 
tute a material vanance 

b. Place 

Ordinarily the state must prove the venue Except 
so far as to show Jurisdiction, however, the averments 
as to the place of the offense need not as a rule be proved 
In some Jurisdictions proof that death occurred in a coun¬ 
ty other than that alleged is not a fatal variance 

In the absence of coiUraty statute, the state must 
prove the vcniic^*^^ even if it is not foimally alleged 
m the indictment‘s® Jt is sufficient, however, to 
prove that the offense was committed in a place 
which the court judicially knows to be within the 
county and it is not necessary for the state to 
hicate the exact spot where the homicide was com¬ 
mitted,'^^ it being sufficient to show that it was com¬ 
mitted in the vicinity of the place charged, which 
was in the county in which the charge was laid 
Except so far as to show jui isdiction, the aver¬ 
ments as to place of the offense need not as a rule 
be proved ^ It has been held, however, that a con¬ 
viction cannot be sustained on proof of homicide 
committed in a county other than that alleged in 


the indictment,^ and that the place of the mortal 
stroke alleged must be proved, although death oc¬ 
curred in another county, in which the prosecution 
IS brought but where the offense may be prose¬ 
cuted either in the county in which the injury was 
inflicted or that in which death resulted,'* or where 
It IS required to be prosecuted in the county® or dis¬ 
trict® in which the injury was inflicted, it may be 
shown that death occurred in a county other than 
that alleged, or even in another state,and, where 
the indictment alleges that the offense charged was 
committed in one county, it may he shown that the 
wounding look place in another county ^ 

§ 179. Description of Person Killed or As¬ 
saulted 

It 18 necessary to prove that the person assaulted 
or killed was the one named in the indictment, and a 
material variance in this respect is fatal, under some de¬ 
cisions the question is treated as one of identity and 
if the proof identifies the victim as being the person de¬ 
scribed in the indictment it is sufficient 

The person killed or assaulted must be proved to 
he the person named in the indictment ® The n*ime 
of the person killed or assaulted must gcncrall> he 
jiiovcd as alleged,*® and so must an allegation that 


92. Kan —State v Koester, 4 P 2d 
679, 134 Kan 64 

Ohio—IVIassn v State, 176 NE 219 
37 Ohio Apr* 632 
30 O J pi to note 92 

93. Tfx- K<dftKk v State, Cr, 47 
SW 991 

30 C J p 130 note 93 

94. Ind—Crlokmorc v State, 12 N E 
2d 206, 213 Ind 6S6 

Mich- I’eople V Ilohinson, 199 N W 
622, 22S Mich 64 

Ohio—Massa v State, 175 NE 219, 
37 Ohio App 532 
30 CJ P 130 note 94 

95. Ark—Thetstone V Slate, 32 Ark 
179 

Bale limited by statute 

Some statutes expressly dispf’nsc* 
with proof ot venue, unless the is¬ 
sue IS raisocl bv plea in ribalenient — 
State V (^ut c I bridge S2 NC 617 
96 Ala—Noleb v Slate, 24 Ala 
672 

Ark—Thetstone v State, 32 Ark 179 

97. Ind—CliKk v Stati , 40 Ind 263 
30 CJ p IJO note 96 

98. Ark—Tillman v State, 106 S \V 
riS2. 112 Aik 236 

99. Ark ' Tillman v State supra 
Mi< h—13 c*pli V Townsend, 183 N W 

J77, 214 Mich 267 

1, Mass—Commonwealth v Snell, 75 
NE 76, 189 Mass 12, 3 L. R A ,N 

S. 1019 

2 . Ky—Parker V Commonwealth, 12 
Bush 191, 


3. Fla—Smith v Slate, 27 So 86S. 
42 P"la 216 

4. Miss—Coleman v Slate, 35 So 

937 83 Miss 290. 64 LRA 807 

Tex—(Nimpton v State, 289 SW 61 
106 Tex Cr 516 

ITowt‘ver, there is aiithoritv to the 
contrarv —State, v Platt, 151 SE 
206, 15 i SC’ 1 

5 Okl—Taivd v Slate, 116 V 959, 
0 Okl Cr 76 

6. C^'aual Zone — Canal Zone v Hous¬ 
ton, 2 Canal Zone 238 

7. Ill—Kiikham v People 48 N E 
405, 170 111 9 

The contrary, however, has also 
luun hold — BrcM kv ay v Stall, 138 N 
E 88, 196 Ind 056 20 A L. II 13bS 

8. Kan - Slate \ Keester, 4 1* 2d 

079, 111 Kan 64 

K\ '-Splint I \ (Ximnionwealth, 210 
S \V 750, 194 Kv 699 
Tex-Stoin v State, 15 S VV 2d 18, 
111 TexCi 547 

9. Ala — Cooper v State, 159 So 370, 
20 Ala Apf) 326 

Fla—Branch v Stale, 1J5 So 143, 
94 Fla 286 

Ga —Wilson v State, 20 S E 2d 433, 
67 Ga App 404- Thomas v Stale, 
127 SE 017, 33 GaApp 677 
Ill—Colombo v People, 55 N E 519, 
182 111 411 

30 CJ p 131 note 11, p 139 note 29 
[c] 

"An accused cannot be tried for the 
manslaughter of any other person 
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than the one charpred bv the indict¬ 
ment, upon which ho is then beinff 
tried"—J'^topb* V Allen, 14 N E 2(1 
397, 403, 368 III 368, (trliorari denied 
Allen V IN oplo ol State of Illinois, 
00 set 13 2, 308 US 5ll, 84 L. Ed 
436 

Variance with regal d to names of 
third persons nec (*ssar\ to state¬ 
ment of otfensc generally see CJ 
S title Indictments and Informa¬ 
tions 1} 265, also 31 C J p 817 note 
92-p 848 note 15 
Proof of alias 

Where an uidic tmeni cvhargc's ac- 
f used with thc‘ homicide of "A alias 
B” and there was no c'vidente that 
A and H were the same person or 
that inv su« h ptrson as B < ver had 
an existence, theie was a total fail¬ 
ure of prool as to an essential allega¬ 
tion which was fatal to the convn- 
tion—Goodlovf V State, 92 N E 491, 
82 Ohio St 3I>6, 30 B K A .N S . 134, 
19 AnnCas 89 1 

10. Ala—Jones v State 2 So 2d 122, 
241 Ala 337—Coopc'r v State 159 
So 370, 2() Ala App 326—Cashman 
V State, 101 So 655, 20 Ala App. 
599 

Fla—Brunch v State, 115 So 143, 94 
Fla 280 

Ga—Thomas v State, 127 SE 617, 
33 GaApp 677 

La—State v Smith, 107 So 386, 160 
La 503 

Tex—Freeman v State, 58 S W 2<i 
836. 123 TexCr 289 
30 C J p 131 note 12. 
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the name is unknown to the grand jury For¬ 
merly there was a strict application of this rule, 
and even slight variances, if the names were not 
idem sonans, were held fatal ^2 The modern rule is 
that it IS a queslioii of identity,^ 2 ^nd where the 
identity of the person in the evidence with the one 
named in the indictment is established,as where 
there is direct testimony to that effect,or where 
the inaccuracy is not misleading,^® t]-,^ variance is 
not fatal It is sufficient to show that deceased was 
generally known by the name stated in the indict¬ 
ment,^'^ or that he was known by that name as well 
as another,^® or that accused knew him by the name 
alleged, under such circumstances, it is im¬ 
material that the true name is not stated even under 
an alias 20 

vSome statnles make an erroneous allegation as to 
the person injured immaterial if the act charged is 
sufficiently identificd2l or if the error does not prc)- 


iidice accused’s rights 22 The variance between an 
abbreviation, diminutive, or nickname and the full 
name is not material where it docs not cast any 
doubt on the identity of the person 21 ^ A failure to 
prove the complete name of the victim is not nec¬ 
essarily fatal ,24 and a mistake in the middle in¬ 
itial IS not fatal, 2 ® even where there is shown to be 
another person of the name stated m the indict¬ 
ment, provided accused is not misled 2C Where the 
jury were justified in treating the name in the in¬ 
dictment and the name proved as the same, a con¬ 
viction will not be set aside on the ground of vari¬ 
ance 27 

A substantial agreement of the evidence with the 
charge as to the description of deceased, whose 
name is alleged to be unknown, is sufficient 28 

Unnecessary matters of description Averments 
descriptive of the person killed, although unneces¬ 
sarily made, must be proved as alleged,22 but it is 


11. Ala—Reese v State, 8 So 818, 
00 Ala 624 

30 C J p 131 note 13 

12. Ark—Bennett v State, 104 SW 
928, 84 Ark 97 

13. Mo—SlTte V Hart, 274 S W 385, 
309 Mo 77 

30 C J p 131 note 15 

“Identitale person,ne, and not Idontl- 
tate noinlnis, is and should always . 
havt ht en the true and on’\ issue 
Wilson V Stale. 20 S E 2d 433, 67 
Ga App 404 

“A material variance between the 
name alb'grcd, and that proved, l«i 
fatal, vet it is a question of iden¬ 
tity, and the essimtial thing- in the 
requirement of correspondence be¬ 
tween the alh gallon of the name in 
the infoimation and the proof is 
that the record be in such shape as 
to infoim the df'fc’ndant ol the charge 
against him and to luotei I him 
against another prosecution tor the 
same ollense^ ”—Branch v State, 115 
So 143, 94 Fla 286 

14. Ala—Williams v Stale, 2 So 2d 
423, 241 Ala 348 — Jones v State, 

2 So 2d 422, 211 Ala 317 

Oa—Wilson v State, 20 S E 2d 433, 
67 Ga App 404 

Miss— Fortmon v State, 191 So 657, 
1S6 Miss 52 9 

Mo—State v Hart, 274 SW 385. 309 
Mo 77 

Va —lirown v Commonwealth, 122 S 
E 421, J 18 Va 807 
30 C J p 131 not< , b 
15 Cal—IVople v -North<olt, 189 P 
701. 45 ("al App 706 
Mo —Stall V Hart. 274 SW 385, 
309 Mo 77 

Va—Brown v Commonwealth, 122 S 
E 421, 138 Va 807 
16. P’la- Branch v State, 115 So 
143, 9 4 Fla 286 


Tex—Ilollan v State, 267 SW 981, 
99 Tex Cr 3 
30 C J p 131 note 18 
Variance scarcely perceptible 

If the varianee in the name be so 
slight as sranelv to he perceptible, 
and the deceased would have been 
readily known by the name thus 
called, then such variance immatc- 
, rial—Jones v Slate, 2 So 2d 422, 241 
i Ala 337 

Variance held immaterial ^ 

Description as “Emet Thornton” 
and proof of “Emmet Thornton ”— 
Daniels v State, 16 S W 2d 539, 112 
TexCr 305 

17. Ala—Dinkins v State, 106 So 
621, 21 Ala App 206 

Fla—Branch v State, 115 So 143, 
94 Fla 28G 

Mo—State v Hart, 274 SW 385, 309 
Mo 77 

Tex—Hollan v State, 267 SW 981, 
99 Tex Cr 3 
30 C J p 132 note 19 

Fact that victim's haptismal name 
as establish! d by the evidence was 
diflcn lit I roin the name slated in the 
mdictment was not a material vari¬ 
ance since it was shown that hc' w.is 
gem rally known by the name alleged 
- State V Martinez, 278 I» 210, 31 
N M 112 

18. Mis*^—Woulard v State, 102 So 
781, 157 Miss 808 

Tex—TMia v State. 164 S W 2d 703. 
141 Tex (h 521 — PYeeman v State, 
68 S VV 2d 835, 123 Tex Cr 289— 
Archer v Slate, 5 S W 2d 501, 109 
TexCr 414—Young v State, 240 
SW 930, 91 TexCr 511 

19. Tex—Williams v. State, Cr , 53 
SW 859 

30 C J p 132 note 20. 
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20. P^ln —Thomas v State, 38 So 
516. 49 P'la 123 

21. Idaho—State v St Clair, 63 P 
1, 6 Idaho 109 

30 C J p 132 note 26 lal 
22 NM—State v Martinez, 278 P 
210, 34 NM 112 

23. Ala —Dinkins v State, 106 So 
621, 21 Ala.App 20b 

Mo—State v Hart, 274 SW 385, 309 
Mo 77 

30 C J p 132 notes 19 [c] 27 
G-enerally known by nickname 

AVhere deceased is described in the 
indictment bv her proper name, proof 
of such name is .sufllcient although 
the evidence discloses qhe was com¬ 
monly and more giuieralJv known b\ 
a nidcname—Daniels v State, 122 S 
E 223, 157 Ga 780 

24. Variance immaterial 

Mo—State v Sncf d, 4 SW 411, 91 
Mo 552 

30 C J p 131 note 12 [c], p 132 notes 
21. 30 [b] 

Variance held fatal 

111—J’enrod v Ptoplc, 89 Ill 150— 
Davis v People, 19 Ill 71 
Other evidence may he received to 
complete th» piool ol identity—Shep¬ 
herd V iVopk, 72 Ill 480—30 CJ 
p 1,J2 note 24 

25 Ala--T«rrv v State. 23 So 776, 
118 Ala 79 
30 CJ J) 132 note 28 

26. Tex—Ilassdl v State. 188 S 
W 991, 80 TexCr 93 

27. Ala—Suttle v State, 96 So 90, 
19 Ala App 198 

30 C J p 132 note 30 

28. Tex—Brooks v State, Cr, 56 
S W 924 

29. Ark —Reed v State, 16 Ark 499. 
30 C J p 132 note 31. 
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sufficient if there is substantial proof of identity 30 
However, since it is not necessary to allege that a 
named decedent was a human beings, proof of such 
fact is not required 

Separate counts. Where deceased is designated 
by different names in different counts, one count 
may be dismissed and conviction had on the oth- 
er.32 

Peace officer. It is not necessary to aver that the 
person killed was a peace officer acting in the dis¬ 
charge of his duty in order that proof of such fact 
be admissible 33 

§ 180. Indictments against Several and for 
Killing and Assaults on Several 

A charge of killing two persons may be supported by 
proof of the killing of one. Where two persons are Joint¬ 
ly indicted, one may be convicted and the other acquitted, 
and evidence may b6 admitted to show conspiracy without 
a formal charge of conspiracy 

A charge of killing two iicisons may be support- 
ted by proof of the killing of one 34 So, on a 
charge of assault against several, it is not a fatal 
variance that the proof establishes that only one 
person was assaulted In case an assault is 
charged with intent to murder two persons, it may 
be shown that it was by different acts, although in 
the same tr.insaction 36 


Where two or more are jointly indicted for hom¬ 
icide or assault, it is not a variance fatal to the con¬ 
viction of one that the guilt of one or more of the 
others is not established,37 or that one or more of 
the others arc found guilty of the crime but in a 
lesser degree 38 A charge that accused jointly with 
others killed deceased may be supported by proof 
that accused acted alone or in concert 39 

An indictment charging two or more persons 
jointly with murder necessarily involves conspiracy, 
and proof of the latter may be admitted without its 
being formally charged That one count charges 
conspiracy to commit the murder docs not prevent 
conviction under another count without proof of 
the consjiiracy 

§ 181. Liability as Principal, Abettor, or Ac¬ 
cessary 

Where no distinction in punishment la made, one 
charged as a principal may be convicted on proof that he 
was an abettor, or vice versa, and, where the distinction 
between principals and acce*;raries before the fact is 
abolished, one charged as a principal may be convicted as 
an accessary before the fact, or vice versa. 

Where no distinction in punishment is made, one 
charged «is principal may be convicted on proof that 
he present aiding and abctling^^ and an ac- 


30. sc—state v Motley, 41 SCL 
327 

30 C J p 132 note 32 ta] 

31. Ind—t:pps V State, INK 491, 
102 Ind 

32. N V —Cllrien v People, 4X 

Barb 274, aflliim d 36 N Y 276, 
2 TranserA 6, 3 Abbl’r,NS. 3GS 

33. DC—Holmes v IJ S , 11 F 2d 
569, .56 App D C 1S3 

30 C J p 128 note 61 [d], p 133 not<‘s 
35, 36 

34. Tex—Njte v State, 51 SW 763, 
41 TtxCr 340 

I’roof of distimt oftense set supra § 
176 

35. Mo—State v Rambo, 8 S \V 
365, 95 Mo 462 

30. Tex—Seolt v State, 81 S W 950, 
4 6 TexCr 305 

37 Ala—Vincenzo v State 56 So 
451, 1 Ala App 62 

Proof of participation by all not re¬ 
quired 

“It was not ntceasary to show that 
all four named in the indictment par¬ 
ticipated in lh< crime”—Common- 
wtalth V M.ideiros, 151 NK 297, 300, 
255 Mass 304, 47 ADR 962 
Joint and eeveial offense 

Wheie two ptrsems are jointly in¬ 
dicted for homicide, one may be con¬ 
victed and the other at quitted for 
the offense is several as well as Joint 


—^'■rawford v State, 21 So 214, 112 
Aid 1 

G’tult of principal not proved 

Where two people are Jointly in¬ 
die t<d and tiled, ont as jirineipal and 
the other as nhettor, il is not lalal 
to thf tonvietitni of the latte i that 
the print ipal is not found puiltv — 
State V Norris, 22 3 P 1093, 115 Kan 
69.3 

38 NT—State V Donato. 148 A 776, 
100 N J Daw 397 

39. Ga—Cochran v State, 39 SE 
337. Ill Ga 736 

30 CJ p 133 note 43 

40. Cal—People \ ('’owan, 101 I’2d 
125, 18 Cal App 2d 231 

Kv —(^anada v Commonwealth, 45 
S W’ 2cl 834, 242 Ky 71—Crenshaw 

V Commonwealth, 12 S W 2d 336, 
227 Kv 223 

l.a—State v Terrell, 114 So 488, 175 
Da 758, appeal dismissed and ter- 
tiorari denied Terrell v State of 
Douisiana, 53 S Ct 386, 288 US 
589, 77 DEcl 968—State v Gebbla, 
47 So 32, 121 Da 1083 
Mo—Slate v Copeland, 71 S W 2d 
74b, 335 Mo 140—State v Messino, 
30 S W 2d 750, 325 Mo 743 —State 

V Nasello, 30 S W 2d 132, 325 Mo 
44 2-“State v I*arr, 246 SW 903, 
296 Mo 406 

NJ—State V Burrell, 199 A. 18, 120 
N J Daw 277 
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NY—People v Florence, 262 NTS 
775, 1 t6 Misc 735, modifying 261 
N Y S 803, 140 Misc 152 
N(^—State V Gunter, 181 SE 323. 
208 N C 401 

30 (^J p 128 note 61 ft ] (2). 
Question left nndecided 

“It i.s not necessary for us now to 
rule on thi' question whether \vh( n 
tw^o or more det(‘ndants are loinflv 
indicted foi murder, that the indn t- 
ment charpes l)\ implication a con¬ 
spiracy to commit murder, hut while 
not ruling on that question, we have 
no hesitation in saying that when 
in such cases the Commonwealth ex¬ 
pects to prove a conspiracy, there 
should h(‘ a count in the indictment 
charging conspiracy ”—Common¬ 
wealth V I’ctrillo, 12 A 2d 317, 329, 
338 Pa 65 

41. Ky —Jones v Commonwealth, 
106 S W 8(12, 32 Kv L 598 

42. Ala—Thompson v Stale, 193 So 

323 29 Alu App 124, certiorari de¬ 

nied 193 So 324, 239 Ala 10 

Cal —People V King, 85 P 2d 928, 
30 Cal App 2d 186 

Del—Dean v State, 125 A. 478, 2 W 
W Han 4 69, affirming State v 
Dean, 122 A 448, 2 W W Harr 290 
Fla—Pope V State, 94 So 865, 84 
Fla 4 28 

Ga—Adkins v. State, 1 S E 2d 420, 
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cused alleged to have been present aiding and abet¬ 
ting may be convicted on proof that he was the 
principal,the variance as to the particular part 
taken by accused being considered immateriaH^ 
So, where the distinction between principals and 
accessaiies before the fact is not recognized, an ac¬ 
cessary before the fact may be indicted and tried 
as a principal in the first degree,and, conveisely, 
one charged as an accessary before the fact may 
be convicted although he was present at the kill¬ 
ing Where the distinction is retained, however, 
one indicted as a princip«d cannot be convicted as 
an accessary before the fact,^'^ or as an accessary 
after the fact,^S nor can a piinciiial he convicted 
under an indictment charging that he is an acces- 
sar> Where it is not known to tlie grand jury 
which of two persons accused acted as principal 
and which as accessary, a statement of that fact in 
the indictment is sufficient on which to convict ei¬ 
ther as principal So also one count may charge 
the per])etration of the act !>> a certain person, aid¬ 
ed and abetted hy accused, and another its perpetra¬ 
tion by an unlviinwn peison so aided and abetted, 
and a conviction may he sustained on either theory 
An information charging accused as an accessary 
after the fact to a murder by unknown persons is 


not at variance with proof that a designated person 
committed the murder One charged as an acces¬ 
sary before the fact to murder may be convicted of 
being an accessary before the fact to manslaugh¬ 
ter 

§ 182. Manner and Means 

a. In general 

b Conformity of jiroof to allegations in 
general 

c Particular weapon or instrument 
d Manner or means unknown 
e Manner of using weajion or instru¬ 
ment 

a. In General 

If the indictment does not allege the manner or means 
of the homicide or assault the state may prove any man¬ 
ner or means 

Where an indictment is drawn without specifica¬ 
tion as to either the manner or the means of the 
homicide or assault, the state may prove any man- 
iier^’'^ or means,and it may prove dififerent man¬ 
ners 

b. Conformity of Proof to Allegations in Gen¬ 

eral 

In case the manner or means by which the homicide 


1S7 (iri SIO -Ford v State, 200 S 
]•] RJO, ^>0 Ga App TtO 
Ill —T*eople V Sink, N E 2d 40, 374 
Ill 480 

K\ —McIntosh v Commons<‘alth, 27 
SW2d 071, 234 Ky 192--Watkms 
V Commonwealth, 12 S W 2d 32't, 
227 Kv 100—Benpe v Cornmori- 
woalth, 17 SW 14b. 92 Kv 1 
La—State v Capaci, 154 So 119, 179 
La 4C2 

N V--pLoplc \ Florence, 262 NTS 
775, 14 6 Misc 735, modifying 201 
NTS 803 1 16 Misc 152 
NC-State \ (Jreen, 177 SE 120, 
207 NC 369 

Okl —Hopkins V Stale, 231 P 97, 28 
OKI Cr 4 05 
30 C J p 133 note 44 

Proof under common-law form In- 
dictment 

I’rool that accused was present 
aiding and abetlinR ib not so at vari¬ 
ance with an indictment allefiiiig- 
murder with premeditation as to he 
fatal to conviction—Spear v State, 
44 S W 2d 603, 184 Ark 1047 
Bullet fired by another 

Althoug^h indu tment for murder 
while engaR:< d in commission of 
felonv onlv named two defendants, 
proof was not requiied to show that 
fatal bullet was fired by one of them 
—People v Collins, 2 N E 2d 647, 271 
NY 254 

43. Ky—McIntosh v Common¬ 
wealth, 27 S W 2d 971. 234 Ky 

192—Watkins v Commonwealth, 12 


SW2d 329, 227 K> 100—BenRe v 
Commonwealth, 17 S W 146, 92 

Ky 1 

44. T’le]—Dean v Slate 125 A 478, 
1 W W Hair 469 afllrminpr State 
v Dean. 122 A 448, 2 WWHarr 
290 

30 C 1 p 133 note 45 

45 Til—Spies v People 12 NE 
865 17 NE 898 122 111 1, 3 Am 

S B 320 

29 CJ p 1067 note 89—30 CJ p 
133 note 47 

Distm( lion betw'cen principal and 
accessaiy as not rrcognized st c 
(^riminal Law § 82 

Absence of proof of criminal homl. 
cide 

In a manslauRThtei prosecution 
bast d on (auslng: the death of a 
prt Riiant w^oman by usinR: instru- 
rrierits to procure her mist arriag'e, a 
convn lion would not be sustained on 
proof that accused advistd the wo¬ 
man to ust* th« instruments upon 
herself since at cused could not be 
(.onvKted as an accessary before the 
fact in the absence of proof of a 
ciiminal homicide—State v Mc- 
Gaughey, 187 NW 717, 45 S T> 379 

46. Pa—Commonwealth v. Bradley, 
16 Pa Super 561 

47. Tex—Hext v State. 282 SW 

242, 104 Tex Cr 4 6—Cooper a 

State. 154 SW 989, 69 Tex Cr 405 

30 CJ p 133 note 60 
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43. D( 1—State v Galvano, 154 A 
4r>l,4WWTIniT 4tl9 
30 C 1 p J33 note 51 

49. Te\—Cooper v Stale, 154 SW 
989, 69 Tex Cr 405 

A person indicted as an aocessary 
before the fact to an assault with 
intent to murder cannot bt' ronvictr*d, 
on CMclent e whith shows him to be a 
print ip.il, either m the fust or ser- 
tmd degref —Snell \ State 79 S E 
71, 13 Ga App 168 

50. Kv —Jatkson v Commonw'ralth 

38 SW 423, 1091, 100 Kv 239, 18 
K\ 1. 79,-,. 66 Am S 11 Kt6 

51. Ill —Spies v T'etiple, 12 N PC 
865. 17 NE 898, 133 111 1, 3 \m 
S R 320 

52. (\vlo—Uolierts v I’eople, 87 P 
2d 251. 103 Colo 250 

53 Fla —l^homas v State, 74 So 

1 73 Fla 115 

W Va - Moore v Lowe, ISO SE 1 
(eTlH)rari denied 50 S Ct 130, 296 
US 571. SO L Ikl 4t)6 

54 Pa—Conirnonwenlth v, Bruno, 
175 A 518 31b Pa 394 

30 CJ p 13 3 note 55 
Necessity of alleging manner or 
mt ans of killing see supra ^ 150 

55. Ill —People v Cassler, 163 N E 
430, 332 Ill 207 

Nt 1) ■—Ba.ssinger v State, 0 N W 3d 
322. 142 Neb 93 
30 C J p 133 note 65 [b] 

56. W Va —State v Morgan, 13 S 
E 385, 36 WVa 260 
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was committed are alleged, the proof must correspond 
with the allegation, although substantial correspondence 
IS sufhcienf 

In case the indictment or information sets out 
the manner or means by winch the assault or hom¬ 
icide was committed, the proof must correspond 
with such allegations,^'^ although substantial cor¬ 
respondence IS sufficient A variance in this re¬ 
spect will not be fatal if it is of such a nature that 
accused cannot be misled,or if the nature of the 
violence and kind of death inflicted by it are the 
same In case the indictment charges the use of 
several means, the state may prove any or all of the 
means stated,^»^ unless it charges death to have been 
caused by cooperating causes, in which case there 
can be no conviction on evidence that it was caused 
by one of them singly®- Tf the indictment charges 
both known and unknown means, the state may 
jirove any or all of the means stated or may prove 
that the means were unknown,*®and if the indict¬ 
ment describes the instrument used in general terms, 
as a club, blunt instrument, or heavy missile, and 


further states that a more particular description is 
unknown, any instrument corresponding to the gen¬ 
eral description may be proved When it is not 
required to allege that an assault with intent to 
kill was committed with a deadly weapon, such fact 
need not be shown by direct proof on the trial,®® 
but It has also been held that, when it is charged in 
an indictment for assault with intent to murder 
that the assault was made with a v^eapon likely to 
produce death, the character of the weapon enters 
into the dtscription of the offense and must be 
proved the same as any other essential feature ®® 
In a jurisdiction where an indictment for assault 
with intent to kill must <dlege the means used where 
the injury is other than by shooting, stabbing, cut¬ 
ting, or wounding, such other means cannot be 
proved unless alleged ®'^ Under a statute providing 
that the manner of killing is not material except 
to show iItl disjiosition of mind or intent with which 
the act was committed, wheie the conviction was 
of involuntary manslaughiei. in which no intent to 
take life is involved, a v<iriancc between the man- 


57, Ala—M( Donald v Stale 1 So 2d 
r.ns 241 A In 172 

r)(l—D.vin V Statf, 125 A 478, 2 

W W Il.irr 4 00 afflrTiiinp: State v 
Dean, 12J A 448 2 W VV Hart 200 
Kla—I’MirKk v Slate 158 ,So 101, 
117 Fla 4 12 

Tnd—liKks V Slate, 11 N E 2d 171, 
178 211 Ind 277, quolmp Corpus 

Juris and ((rliorari denied TJicks 
V suite ot Indiana, 58 SCI 051, 
.{04 US 564, 8J LEd 1501 
Kan—Stat( v Norris, 22] I’ 1002, 
1004 115 Kan 602, < iting Corpus 

Juiis. 

-('’onnnonwonlIh \ Stone, 14 
X 2d 158 ".OO Mass 160 
{OCT j) 124 note 57 
“Proof ot means, not of like kind 
as that HvcrKd is such .a \ariirwe 
as to A\ork Ttvtrsal of fon\it 
tion”—Oliver V State, 175 Se 205, 
407. 234 Ala 460 tiling Corpus Juris. 

58. Ala—()liv<T V State, supra, cit¬ 
ing Corpus Jons. 

Kan Stat« v Norris, 220 1’ 1003, 

1004, 115 Kan 60 5, tiling: Corpus 
Juris. 

30 C J p 134 note 58 
Test as to variance 

In homicide cases the teat as to 
whether there is a material variance 
between the proof and the allegrn- 
tiona in the Indutment na to the 
manner and rntans of death di pends 
entirely on whether the instrument 
used to cause death and the manner 
of death are substantially of the 
same nature and character as alleged 
In the indictment —Dean v State, 
125 A 478, 2 WVV^ Harr Del, 460, 
affirming State v. Dean, 122 A 448, 2 
W W Harr 290. 


Manner in which gun loaded 

(1) An aIhgMtion tiiat a gun was 
loaded with n le.id bullft is sus¬ 
tained b\ proof of .1 bullet without 
spe(i(Ka1ion as to nu Uil—State v 
Wilson TVIo 24 S W‘»d 08 

(2) Evidt ncf of steel-jaeket bulb t 
suslains alb git ion of b'lderi biilbt 
—Digstafl V Stab, 20 S W 2d 212, 
18J Ark 174 

(3) Other cases see 30 OJ p 1J4 
not<' 58 [h1 

Variance held immaterial 

(1) Ohaijre that the h<»micjde W4s 

committed with a Idunt instrumml 
and pi oof that d(‘(«ascd was striiek 
o\« f tlie head with seicral such in¬ 
struments and whib in a d^mg eon- 
d It ion was then shot — Hicks \ 
Statf. 11 N E 2cl 171 213 Ind 277, 

ccitiorari denied Huks v State of 
Indiana 58 S Ci 051, 204 U S 564 
82 KEd 1521 

(2) OharKe that accusid beat and 
struck deteased and proof that ai- 
eusj'd struck the victim and knockcal 
him dowui as a lesult of whnh de- 
ctased’s nt ck was brokrn, causing 
his death — Hodges v St ite, 85 1’2d 
4 4 2, 65 Okl 277, modified on other 
grounds 02 V 2d 590, 66 Okl Cr 422 

59. Del—Dean v State, 125 A 478, 
2 W W Harr 460, affiiming Slate 
V Dean, 122 A 448, 2 W W Harr 
200 

Kan—State v Norris, 223 P 1003, 
1004, 115 Kan 693, citing Corpus 
Juris. 

30 C J p 134 note 69 

60. Okl—Elliott V State, 111 P 
820, 4 OklCr 224, 140 Am S R 668 

30 CJ p 135 note 60 
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61 Ua—Wrisper v State, 17 SE 
2d 711 10 { Oa 157 

Okl—I>Mi'-t(i \ State, 266 I’ 186 40 
Okl (b 25—(loic ^ State, 210 P 
15 { 25 Okl Or 214 
10 C ] )) 1 15 note 61 

62 Ut ill—Si 0( V Vame, 110 P 

4 0 !8 Ul.ib ! 

20 C* ] ]) 1 ',5 note 62 

63 (,a—Wiisp(>r v State, 17 S E 2d 

711 10{ (, I 157 

{() (M pi 15 nc.lt 62 

64 (.a- (loss V Stale, 7 S E 2d 87 

61 (3 1 \pp 621 

Ind—10.Its V State 12 N IC 2d 270 
212 Ind 560 

Okl—Ti{,er v State, 16 P 2d 8S0. 54 
Okli’r 202 
Pistol used as club 

(1) W'lMTi lb( indictment allcgid 
the list cif kriucks, blaik-jack, or 
club” and «^til(*d that a further 
dcstiiption ot the in&trumtnl was 
unknowm, proof that tin blow was 
strut k with a ])istol used as a club 
or blatk-jack did not create a ma 
tt'nal variance—Barton v (\)mmon- 
wealth, 38 S W 2d 218 238 Kv 356 

(2) lint it hits also been held that 
an indit'trneiit alleging an assault 
with “druigt rous we.ipons, to wit, 
knives and t lubs” would not sustain 
a convittion on proof of striking 
with a pistol—State v Braxton, 16 
So 745, 4 7 Ka Ann 168 

65. Mo— State V Miller, 175 SW 
187, 264 Mo 395 

66. Ga—Hardv v State, 100 SE 
20, 24 GaApp 141 

67. WVa—State v Gibson, 68 S E 
295, 67 WVa. 548, 28 LRA.NS, 
965. 
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ner and means alleged and proved is immaterial.®® 
Where the allegation is that accused directly in¬ 
flicted the fatal wound, and the proof shows that 
it was produced by some independent agency, there 
IS a fatal variance 

c. Particular Weapon or Instrument 

While the proof as to the instrument with which a 
homicide was committed must not be essentially different 
from that alleged in the indictment, ordinarily the state 
IS not held to strict proof of the instrument alleged. 

While the proof as to the instrument with which 
an assault or homicide was committed must not he 
essentially different from that alleged in the indict¬ 
ment,'^® the state generally is not held to strict proof 
of the instrument or weapon alleged Thus a 
variance between the allegation and the proof is 
immaterial where the instruments are of the same 
variety and inflict the same kind of wound,foi 
example, when the murder is alleged to have been 
committed with a particular sort of firearm, proof 
establishing another sort is not a material v.iri- 
ance'^'^ The same rule applies to instruments of 
striking,but an indictment charging death from a 
blow with a particular instrument is not supported 


by proof that death resulted from a fall after the 
blow If the particular poison administered in the 
commission of a homicide is unnecessarily stated, 
the proof need not correspond with the allegation 
Where there is evidence to sustain the charge as 
to the instrument used, it is not fatal that such evi¬ 
dence IS disputed'^'^ or that the jury might not find 
111 accordance with it Evidenct of the use of in¬ 
struments other than those alleged may be admit¬ 
ted, when competent, on the issues of the case gen¬ 
erally, although not on that particular issue 

d. Manner or Means Unknown 

Where the character of the weapon used is alleged 
to be unknown to the grand Jury, the state may prove 
any weapon, but if the proof shows that the means of the 
killing were known to the grand jury there Is a ma¬ 
terial variance * 

Where an indictment alleges ()nl> that the killing 
wMS done with an instrument unknown to the grand 
jury, and the iiroof show^s that the means of the 
killing were known to the grand jury, there is a 
material variance Where it is alleged that the 
character of the wcajion used is unknnwm, it is held 
that the state should prove that facl,®^ and also that 


68. Ark—Thnip v State, 137 S W , 
1007, 99 Ark 18S 
c 1 p rtn note 69 

69 Okl --101 holt V Stnt(, 111 P 

S20, 4 OKI ("r 221 140 Am S U 608 

10 r J pi r* nolf 70 

70 Oa--M( 1 ).mi('l v Staff', 187 S 
K 896, 54 OaApp 4 07 

Okl—Pitts V State 8 1’2d 78 79, 

.53 Okl Oi 105, (itinp Corpus Jurl* 
30 C I p 135 note 72 
Misleading' to prove weapon other 
than as alleg-ed 

While It was not essrntml to the 
validity of the indictment to nllene 
that the assault was made witii a 
knife, \ft, onre su( h a weapon was 
tillered. It ln<ame <\ mnteridl allevia¬ 
tion and il Wcis iinlair .ind mishvid- 
inti to provi that tlie assault was 
with a blunt instriinienl and the var¬ 
iance was fatal to convu t ion- -State 
V JVIyers, 190 SK 078, 118 W Va 397 

71. Ark—Sullivan v State, 258 S 
W 980, 103 Ark 3.53. citms Cor¬ 
pus Juris. 

Ga—Kennedy v Stale, App , 24 S E 
2d 321 

30 C J p 136 note 73 

72. Ark —Sullivan v Slate, 258 S 
W 980, 163 \ik 353, citing Cor¬ 
pus Juris. 

Ga—Kennedy v State, App, 24 S E 
2d 321 

Ky—Eailon v Commonwealth, 38 S 
W 2d 218, 238 Ky 366 
30 CJ P 136 note 74 

73. Ala—Eaton v Stale, 63 So 41, 
8 Ala App 136 

30 C J p 136 note 75. 


Variance held Immaterial 

(1) Allegation of gun and proof 

ol Tustol—Sullivan v Statf, 258 S 
W 9S0 163 Ark 3.53 citing Corpus 

Juris—30 r J p 136 note 75 la] (1) 

(2) Allegation of pi'^tol and proof 
of sun—Sullivan v State, supra, cit¬ 
ing Corpus Juris 30 G J p 13 b nou 
7.5 la] (3) 

(3) Allegation of pistol and proof 
of 1 icvoImi —Stale v Earr, 102 S 
W 2d (.29, 310 Mo 738 

(4) All<ga1if>n of revolving pistol 
and proof of automat h —State v 
Webh 162 SW f.J2, 2.54 Mo 414 

74. Tex—ITillman v Slate, 72 SW 

2d 607, 126 TexCr 529 
Variance held Immaterial 

(1) Allegation of l.low^ with shovel 
and iiroof of blow with spade — 
liUnglrv V State, 86 S W 2d 755, 129 
TeX Cr 2.54 

(2) Other immaterial vananci s 
set 30 G J p 136 nott 76 laj 
Variance held material 

(1) Allegation of assault with 
knife and proof of assault with blunt 
instrument—Stale v Myers, 190 S 
E 678. 118 W Va 397 

(2) Allegation of striking with gun 

and proof of striking with stock 
broken Irom shotgun—Ilardritk v 
State, 1.5.5 S W 2d 367, 143 Tev Cr 

620 

(3) Allegation of striking with 
shovel and proof of striking with an 
jjx—Ferguson v State, i Tex App 
156. 


75. Kv—Miirphv v (’’ornmonwealth, 
10 S W 2d OJb, 326 Ky If,9 
30 r.I p 136 note 77 

76 US—Westmorland v U S, 

T« \ 15 S Gt 243, 155 US 545 39 

1. Ed 3.55 

30 C’ 1 pi iO note 78 

77 Ind-Huks v Slate. 11 N E 2d 

171 211 Ind 277, ecitioran denied 

Tlicks \ State ol Indiana, .58 S Gt 
951 101 US 504 82 E Ed 1531 

Town -State v Adams, 136 NW 
1051, 155 Iowa 060 
Ol —nits V State, 8 r 2d 78. 53 OKI 
Gr 16.5 

78, Iowa—Stale v Ad.rms, 136 N 
W 111.51 15.5 Iowa (.00 

79 Ariz \( k( T v State 226 P 
199, 20 Ariz 172 

10 G I p 1 10 nott 81 

80 Ala Gantv v Stall', 191 So 
260 3 18 Ala 1X1, n vi rsi'd on ollur 
giounds Gantv v St.ate ol Alabama 
60 SGI 612 309 US 639, 84 E Ed 
988—Smith v Stall 39 So 329, 142 
Ala 14—Tirry v State, 23 So 776, 
1 I 8 Ala 79 

Knowledge of grand Jury not shown 

The tail that an indutnient of «in 
atiessarv to a murdi r stated that 
dll east d was choked to death bv the 
l)imtipal does not render iinalid .an 
iiidutmenl, returned the following 
day charging the principal w'lth the 
killing bv means and manner to the 
grand jurors unknown—Sanchez v. 
St.ate, 78 SW 504, 46 Tex Cr 179 

j 81. Tex —Carr v State, 190 S W. 
727, 80 TexCr. 466. 
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the grand jury could not have learned its character 
by reasonable diligence On the other hand, it 
has been held that the allegation need not be proved 
in the first instance by the people,that a convic¬ 
tion may be sustained on a count charging the 
means as unknown where the killing is established 
but there is no evidence of the particular means 
used,^^ that,'in order to show a variance, the 
knowledge of the grand jurors must be clearly 
shown and that a variance is not shown by the 
fact that such means could have been ascertained by 
the grand jury with reasonable diligcnce^^ or the 
fact that they arc made known to the petit jury 
Where the indictment alleges that the character of 
the weapon used is unknown, the state may prove 
any weapon 

e. Manner of Using Weapon or Instrument 

Where an indictment charges an assault or killing 
with a named weapon, without specifying the manner of 
Its use, any manner consistent with the use of such 
weapon may be proved Where the manner of Its use is 
stated, a substantial conformity of the proof thereto is 
sufficient 

Where the indictment charges simply an assault 
or killing with a named weapon, without specify¬ 
ing the manner of its use, «Lny manner not inconsist¬ 
ent with the use of such weapon may be proved 


Where the manner of using the weapon is stated, 
a substantial conformity of the proof thereto is 
sufficient Where it is alleged that the weapon 
was held in the hands or in either hand, this need 
not be proved A fortiori a substantial corre¬ 
spondence between the allegations and proof in 
this particular is sufficient Where, however, the 
manner of using the weapon is stated, proof of its 
use in an entirely different manner will not sustain 
A conviction The particular manner in which 
poison was administered need not be proved as 
laid 

§ 183. Wound or Injury 

A variance between an allegation describing the 
mortal wound and the proof is not fatal if there is a 
substantial agreement 

In determining the scope of the issues as to the 
nature of the wfiund or injury, the indictment is 
to be construed in its ordinary rather than its tech¬ 
nical sense Although formerly at common law 
it was required to describe the mortal wound with 
particularity, as discussed supra § ISl, it was held 
that if, on cvielencc, the wound of which the person 
died appeared to be of another kind the indiclmcnt 
would be sustained So under modern decisions, 
in case a particular statement is given, it need not 


Z*act made obvious by evidence 

"It 1«! the safer and 

bellci pia(ti<( for the state to mak( 
proof orif?inallv of su< h an averment 
in the indietmenl, hut we (an see no 
good 1 eason for requirinf^ preiof h> 
the '^late of a fact alr<ad\ 

made ohvlous hv its oMdeTKe"— 
Forest v State TOO SW 51. 52 lOS 
Tex Cr 15M 


82. Tex—I^^on St v State suiua— 
Carr v Stale, 190 S W 727, 80 

Tex(Y 4 05 


83. Til —Kos(*r v Peoplf, 79 NE 
615, 224 Til 201 

84. Mass—C()mmon^^ ealth v Mar¬ 
tin 125 Mass 204 

85. Ain—Canty \ Stat<“, JOl So 
260, 2 >S AI«i 384 reversed on olh- 
(t KCTounds Cantv v Slat<' of A1 i- 
hama, 60 S tn 612. 300 C ,s 620 
XI Ed OSS—VauKhn v State, 1S3 
So 42S, 430, 236 Ala 442, citing: 
Corpns Juris. 

30 C I p 137 note 87 
88. Ala—Vauprhn v State, supia, 
citing CorpuB Juris—Tetrv v 

State, 25 So 1 76, 120 Ala 286 
"The rule in re>fe'remt‘ to the aver¬ 
ment in an indiettnent that a fact 
is unknown is that such 

an indictment will support a convic¬ 
tion unless It be shown that such 
fact was known to the grand jury 
It IS not enough that the fact be 


provfd and mad(* known to the petit 
lurv, or that hv proper diligenee, the 
grand jarv could have learned the 
tact It Ks a question ot variamo 1 e- 
tweon the averments and the proof 
and hence the proper inquiry is not 
wliethor lh<’ grand jury emplov<al 
ptopcT diligence or not It was their 
duty to do so and llie law will pn- 
sume they diacliaiged this dutv, and 
llic' inciuiry is did they falsely affii m 
a fact as unknown wlu*n it was 
known The defendant may escape 
convution l)V ptoving on the tiial 
the falsitv of the averment”—Terr> 
V State 23 So 776, 778, 118 Ala 7') 

87. NM— Slate v Bclisle, 161 P 

168 22 NM 285 

88. Wash—Slate v Smith, 83 P 2d 
749. 196 W^ash 534 

30 (M p 137 note 91 
TToof when* both known and un¬ 
known means arc alleged sc*e su¬ 
pra subdivision h ot this sec tion 
89 Fla—Pel Cl son v Stale, 26 So 

709, 41 Fla 2X5 
30 C J p 1.37 note 92 

90. Fla—Howaid v State, 83 So 

297. 78 Fla 413 

30 C J p 137 note 93 

91. Kan—State v Norris, 223 P 

1093, 1094, 115 Kan 69,3, citing Cor¬ 
pus Juris. 

Mass—Commonwealth v Costley, 118 
Mass 1. 


92 Del—State v Bell, 62 A 147, 21 
Dtl 192 

30 C T p 137 note 96 

93 111 —Guedel v People, 43 111 

226 

.30 C J p 137 note 96 

94. Mass —Commonwealth v Hobbs, 
6 N E 158 140 Mass 443 

30 CJ p 137 note 97 

95. Fla—Hampton v State, 39 So 

4 21 50 Fla 55 

30 C .1 p 137 note 98 
“Wound" 

In a prosecution for murder under 
an indictment charging that deceased 
received a mortal wound on the left 
side of the head from the hands of 
accused from which he instantly died, 
and it appc*ared that accused hit de¬ 
ceased with a brick fracturing his 
skull, tlurc was no vanante between 
the indictment and proof, the word 
"wounds’ in medicine meaning inju¬ 
ries of eveiy description that affect 
the hard or soft parts of the body, 
and comprehending bruises, contu¬ 
sions, fractures, ]uxntic)ns, etc, and 
in law the word means any lesion of 
the bociv, the correct definition of a 
"lesion" being a hurt, loss, or injury 
—People V Durand, 139 NE 78, 307 
Ill 611 

96. Mo —State v Edmundson, 64 Mo 
398 

30 C J p 137 note 
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be proved as laid,®^ and a variance between an al¬ 
legation descriptive of the wound and the proof 
IS not fatal if there is a substantial agreement 
Thus a variance as to the description of the size 
and shape of the wound,or as to the part of the 
body upon which it was located,^ is immaterial if 
the wound is of the same character Likewise it is 
immaterial that the indictment charges but one 
wound to have been inflicted, and proof shows sev- 
eral,2 any one of which might have been mortal ^ 
Where the indictment contains no description of 
the wounds, such fact docs not render the evidence 
with regard thereto inadmissible ^ 

Where there is evidence to sustain the allegations 
that the homicide resulted from the particular 
wounds or injuries averred, it is not a material 
variance that there is also evidence showing other 
factors, such as an operation or an illness or a 
particular bodily condition, which contributed to 
cause the death ® 

§ 184. Intent 

An indictment for murder charging that accused in¬ 
tentionally killed deceased is supported by proof that the 
intention was to kill a third person In a prosecution for 
assault with intent to murder, the specific intent must 
in general be proved as charged 

An indictment for niurdei charging that accused 
wilfully and inlcntionally killed deceased is sup¬ 
ported by proof that accused did an act with intent 
to kill a third jiei son which resulted in the death of 
deceased,® oi by proof of a general intent to kill 
So, where the indictment charges the killing to have 


been committed with a premeditated design to effect 
the death of some person other than the one killed, 
It IS not a fatal variance to prove that the premedi¬ 
tated design was to effect the death of the person 
killed,^ and the converse of this proposition has also 
been held to be true ® 

Specific intent being of the gi^t of the offense of 
assault with intent to murder, as discussed supra § 
79, It must in general be proved as charged,^® and 
an indictment charging an intent to kill a person 
named cannot be supported by proof of intent to 
kill another,or by proof that accused evinced a 
depraved heart, regardless of human life, if without 
a premeditated design to kill the particular person, ^2 
although the sufficiency generally of proof of intent 
to kill one to sustain an allegation of intent to kill 
another has been maintained 

Since there may be a conviction of an included 
offense, on failure of proof of the specific intent to 
kill, accused is not entitled to an acquittal if such 
intent is not proved Where the motive or intent 
IS not required to be stated and is not stated, it may 
nevertheless be proved as tending to establish the 
commission of the crime In a prosecution for 
murder in the first degree, accused may introduce 
any relevant and proper evidence of a lack of pre¬ 
meditated design in the admitted killing so as to re¬ 
duce the offense to a lower degree 

IVhcrc one is changed as an atcomplK c with hav¬ 
ing encouraged the jii incipal to kill the ficrson 
named, evidence that he encouraged him to kill an¬ 
other person IS inadmissible, ^7 although it has been 


97. Mo—state v Edmundson, su¬ 
pra 

NY—Sanchez v Peoi)li 22 N T I'lT, 
revelsinR on other fjTounds IS How 
Pr 72, 4 ParkPr 5J5 

98. Fla “-Freeman v State, 30 So 
7 85, 50 Fla 38 

30 C T p 137 nolo 3 

90. Mass - Commonwealth v Coy, 
32 NE 4, 157 Mfusb 200 

30 CJ T) 137 note 4 

1. Ill—Clark V I’eople, 79 N E 941, 
224 Ill 554 

30 C J p 137 not! 5 

2. SC—State v Chiles, 22 SE 339, 
44 SC 338 

30 C J p 138 note 6 

3. Fla—Brvan v State, 19 Fla 864 

30 C T p 138 note 7 

4 . Ind—Dukes v State, 11 Ind 557, 
71 AmD 370 

La—State V Munco, 12 La Ann 626 

6. Ga—Nelson v State, 198 SE 
505, 58 GaApp 243 

Mass—Oommonwealth v Randall, 
157 NE 354, 260 Mass 303 


Okl —Walker v State, 19 P 2d 622, 
54 Okl Cr 279 

6. Kv —Commonwealth v Branham, 

12(1 SW2d 234 274 K\ 730 

Mi'^s—Ross V Slate, 131 So 367, 
158 Miss 827 
30 C J p 138 note 9 
Bvldenoe adnussihle under chargre 
Where the shot fired at .1 umn- 
tenlionallv killed J’s son, no other 
pleading" than a charge ol murder 
of the son was necessary to render 
relevant evidence whuh would have 
been proper had the shot killfd J 
instead of his son —Cara wav v State, 
2b j SW 1063, 98 Tex Cl 119 

7. Wash—State v Hair, 39 P 1080, 
11 Wash 481, 48 Am S R 890, 29 
LRA 164 

30 C I p 138 note 10 

8 . Okl—Agent v State, 194 P 233, 
18 Okl Cr 281 

9. Okl —Agent v State, supra 

10. Ill—IVople V Cohen, 137 NE 
511, 305 III 506 

Miss—Faulkner V State, 164 So 338, 
170 Miss 195 

Neb—Valias v State, 288 NW 818, 
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137 Neb 250 -Swartz v State, 238 
N W 312, 121 Neb 696 

Tex GrifUtb v State, 152 S AV" 2d 
349, 142 TfxCr 304—M< Coy v 

St.ite, 102 S W 2d 206, 132 Tex Cr 
45 

30 C J p 138 note 14 

11 Miss - Faulkn(‘r v Staff 154 So 
338, 170 Miss P)5—Ross v State, 
131 So 367 15S Miss 827—Morgan 
V Slatf 21 Miss 242 

30 CJ p 138 note 15 

12. Miss—Gentry v State, 45 So 
721, 1*2 Miss 141 

30 C J p 138 note 16 

13. Ill —PeopJi* V Cohen, 137 N E 
511, 305 Ill 50b 

30 C J p 138 note 17 

14. Ala—Turiieville v Stale, 40 Ala 
715 

30 C J p 138 note 18 

15. SC—State v Kennedy, 67 S E 
152, 85 SC 146 

16. Fla—Whidden v State, 59 So 
661, 64 Pla 165 

17. Tex —Cooper v State, 154 S W 
989, 69 TexCr 406 
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held to the contrary that an indictment charging and charging that the killing of the person actually 
one as accessary to the murder of a person named killed was by mistake, is sufficient.^* 
without allegation of the intent to murder another, 

VIIL EVIDENCE 


A PRESUMPTIONS AND BURDEN OF PROOF 


§ 185. In General 

The prosecution has the burden throughout the trial 
of proving all of the essential elements of the offense and 
of establishing the guilt of the accused 

The general rules of evidence respecting the bur¬ 
den of })ro()f apidy to prosecutions for homicide 
The prosecution has the burden throughout the tri¬ 
al-® of proving all of the essential elements of the 
crime charged,and of establishing the guilt of ac¬ 
cused -- This burden is never discharged before a 
consideration of the whole evidence, including evi¬ 
dence offered by accused as to self-defense 

In accordance with the general rule in criminal 
prosecutions, stated in Criminal Law § 570, the 
state must prove the venue even if not formally al¬ 


leged in the indictment 24 

Where the admissibility of evidence depends on 
the showing of other facts, as stated in Criminal 
Law § 578, the burden is on the party offering the 
evidence in question to prove such preliminary mat¬ 
ters 

§ 186. Corpus Delicti 

The prosecution has the burden of proof as to the 
corpus delicti, and in general no presumptions as to the 
fact of death may be indulged in against the accused, al¬ 
though as to the cause of death and the character of the 
killing certain presumptions may arise from the at¬ 
tendant circumstances 

The burden is on the prosecution to prove the 
corpus delicti,-® that is, the fact of the victim’s 


18. SC—Slate v Kennedy, 67 SE 
152, 8S S C 146 

19. C\il -TVople V Wells, 76 P 2d 
493, 10 Cal 2d 610 

Burden of proof and presumptions in 
cniriinal (ases* gencrallv see Ciim- 
inal Eaw 566-599 
20 Iowa —Slate v Hillman, 285 N 
W 176. 226 lowd 032 
NC—State v Howell, 10 S E 2d S16, 
218 NC 280—Stale v Redman, 8 
S E 2d b23, 217 N C 4 83 
21. Ha—Stale v Elmore, 155 So 
S06, 1 70 Ha 1057 

Ohio—Hon^ V Slate, 111 NE 601, 
109 OhU) St 77 

T*a —(^mirnonw t alth v Flax, 200 A 
632, 131 Ta 145 

Wash --Slate v Barton, 105 I’2d Ch 
5 Wash 2d 2 M 
30 C ,1 p 1 10 note 27 
Assault with Intent to kill or murder 
Ga -Ja(kson v Slate, 192 SE 63 1, 
5() Ga App 374 

Nt” Slalt V Kline, 129 SE 417 190 
NC 177 State v R(‘dditt, 126 SE 
500, 180 176 

Manslaug'hter by abortion 
Mo - Slat( V Duprfo. 117 S W 2d 419 
— State V J>e(Uer, 104 S W 2d 307, 
340 Mo 072—State v Smith. 70 S 
W 2iJ 1077. 336 Mo 126 
Aiding- and abettinfiT 

(1) The state had the burden of 
showing that (odefendanl*-. aided, 
abetted, oi (*n( ouragt d accused in 
shooting? deceased, or that lliey ai- 
lively (onsented to such act—Ran¬ 
som V Slate, 42 S W 2d 414, 184 Ark 
257 

(2) Where accused is present en- 


eouraRTing. assistinpr, and advising an¬ 
other to kill deceased, the law pre¬ 
sumes that the one acting is induced 
to commit the act by such piesence 
and encouragement — 1-last v Com¬ 
monwealth, 00 SW 978, 124 Kv 717. 
30 Kv H 067 
Culpable negligence 

In a piosf(ution undei a statute 
punishing the killing of a human 
htdng by another’s culpable pfgli- 
genee as manslaughter when thi' kill¬ 
ing IS not justifiable or ex< usahh' 
homicide or niurd<*r, the burden of 
proving culpable negligence rests on 
the state'—Jtuss v State, 101 So 29G, 
140 Fla 217 

Identity of deceased 

In piOM-cution tor murder, where 
a small portion of a human be»dv 
weighing betwcc'n fifteen and twenlv 
pounds was found m burned autcjmo- 
bilt, and the state sought ter prove 
tiial the ic*mains were ot the person 
alh'gc dl\ rnurdeted by aecusc^d, bur¬ 
den was on slate* to prove such faet 
—-Ci’Kci'fe v Slate, Tex Ci , 107 SW 
2d 1035 

Time and place 

ll) In a inuidor proseeution, the 
stale must prove Ihc' time and place 
of llu assault and death—Stale v 
Rector, 155 SE 385, 168 SC 212 

(2) The* state must prove that 
death ciisufd within a year and a 
dav tioni dale injury was inflicted in 
a prosecution for murder—Head v 
State, Ga App , 24 S E 2d 145 

On the trial of a convict for the 
murder of his guard, under a statute 
providing that the penally shall be 

1086 


electrocution the proseeution must 
prove thU at the time of the hom- 
11 idf accused w.is a convict—Brown 
V (\)rmnonwealth, 111 SE 112, 132 
Va 600 

22 All—Hand v State*, 150 So 275, 
20 All App 317—Davis v Stale, 
101 So 171 20 Ala App 131—Bi¬ 

ke r V Rlitc, 08 So 213, 19 Ala App 
432, entiorari denied Ex paite 
State <x rcl Attorne> General, 98 
So 215 210 Ala 374 
Aik-R.\nolds \ State, 53 S W 2d 
221 186 Ark 221 

Ga--Fiovd \ State, 186 SE 556, 182 
Ga 549 

Id iho—Stale v Copenbarger, 16 P 2d 
*85 52 Idaho 441 

Iowa -Stall V Hillman, 285 NW 
17 0 220 Iowa 93 2 

Va — Nelson v Comrnonwealtli, 161 S 
E 55. 157 Va 851 

Wis-Hc Fevre v Stale, 8 N W 2d 
288 

30 C J p 130 note 26 

23. Ala—Paker v State, 08 So 213, 
19 Ala \pf) 132, cc'rtiorari denied 
Kx piitc State* ex rel Attorney 
General, 08 So 215, 210 Ala 374 

24. Ala—Nolcf, v Slate, 21 Ala 672 
Ark—Thelstone v State, 32 Ark 179 

25. Burden was on the prosecntlon 

to connect ac custd with coat and 
empty pistol shell in decieased’s room 
—Peoples V Commonwealth, 137 S K 
603, 147 Va 692 

26. Ala—Gachet v State, 124 So 
670, 23 Ala App 313 

Cal—People v King, 1 P 2d 16, 213 
Cal 89 
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death27 by the criminal agency of another,^8 and, The prosecution has the burden to show all of the 
in some jurisdictions, that it was caused by the surrounding facts and circumstances which have 
criminal agency of accused 29 j any bearing on the manner of death and a tendency 


Qa—Jester v State, 17 S E 2d 736, 
193 Ga 202 

Ky—Bales v Commonwealth, 143 S 
W 2d 730, 284 Kv 1 
NC—Stale v Cade, 2 S E 2d 7, 215 
NC 393 

Utah—State v Cobo, 60 P 2d 952, 954, 
90 Utah 89, citing Corpus Juris. 

30 C J p 139 note* 29 
“Corpus delicti” defined see infra § 
312 

W<Msht and sufficiency of evidence see 
infra 312 

Infanticide 

In order to establish the coipus 
delHti in case of infanticide, tlie com- 
numwealth must afflirnativclv prove 
that the child had a complete and 
sep.iiate existence of its own altei 
birth -Jatkson v Commonwealth, 96 
S W 2d 1014, 265 Kv 295 

In a prosecution for manslaug'hter 

bv ciirninal aliorlion or injui v < dus- 
111 ^^ death, dislriol attorney must « s- 
t iblish proof of th<' <oipus delicti — 
I’eople V Srebnik, 251 NTS 392, 140 
Misc 094 

27 Ala—Shelton v State, 117 So 
8, 217 Ala 465 

Kv—Commonwealth v Inman, 9 S 
W 2d 1000, 225 Kv 667 
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30 C J p 130 note 20 


Aldei and abettor 

In a ])!o^^i < ution based on tin the¬ 
ory that aeius'd had aided and allot¬ 
ted a e oinp.iniori in the* killiiit; eif an- 
olhei, it IS incumbent on the* stale 
tei piovt the ae tual killing- State V 
Godl.iskv, 195 N W 832, 47 S D 36 

28. Ala —Shelton v State, 117 So 
8. 217 Ala 465 

Ark —Cole v State, 26 S W 377, 59 
Ark 50 

Ki —t\)mmonwealth v Inman, 9 S 
W Jd lOtlO, 225 Kv 607 
Mont - State v Cates, 33 1* 2d 578, 97 
Mont 173 

Neb -'Treppish v State, 252 N W 388, 
12G Nfb 21 

NC—State V Johnson, 138 SE 19, 
193 N C 701 

Pa—Commonwealth v Williams, 1 A 
2d 812, 133 Pa Super 104 
Tex—Edge v Slate, 164 S W 2d 677, 
144 Tex Cr 480—Leahy v State, 13 
SW2d 874, 111 TexCr 570—Her¬ 
nandez V State, 8 SW2d 947, 110 
Tex Cr 169. 


Va—Terry v Commonwealth, 198 S 
E 911. 171 Va 505 

Inferences 

(1) W’here deceased was found 
dead from shotgun wounds, and there 
was no shotgun near body or other 
evidence of suicidi, inference was, in 
the absence of proof to the (onlrarv. 
thiJt he hud been unliwfullv shot b\ 
some person—Cooley v State, 171 So 
726, 233 Ala 407 

(2) However, dec eased’s sudden 
death does not warrant Infereru t th.it 
hm denlh was result of criminal ait 
rind, unb ss it is proved that death 
was the result of iriininal act, pre¬ 
sumption exists that it lesulled from 
natural causes—Treppish v State, 
252 NW 388, 126 Neb 21 
Infliction of wounds before death 
La—State v King, 117 So 1, 176 La 

812 

Negratlving- natural causes 

irs—U S V Hiwson, C C M.iss 
26 F Cas No 1 5 360, Hi iinn Col C is 
532 

29 An? —Strite v Bonham, 118 P 

Jd '»! 58 \riz 120 

Ga—Jester v Stati, 17 S 16 2d 736, 
103 Ga 202 

Tow'L - Slate v Tohnsem, 274 N V' 

n, 221 lowM 002 

K\ B.itis \ Coiimionwealth 143 S 
\V 2d 7 ?0 284 Kv 1 
Mont Sl.l1 1 V Cates. 33 I'2d 578, 
07 Mont 173—State v Gunn, 30f» 
I* 212 SO Mont 453 State v Gunn, 
281 P 757. 85 Mont 551 
NC Sl.it e V Howell 10 S E 2d 815 
218 N 280—Stale v Redman, 8 

,S E 2d b23, 217 N C 48 1 
Pn—(’onirnonw ealth v ShirolT, 200 A 
204, 1 n Pa Super 565 
Tex—Vallone \ St.ile, 147 S W 2d 
227, 141 Tex Cr 220—Reeves v 
State, 101 SW2d 2 15. Ill TexCr 
560 

Va—Nilson v Commonwealth, 191 
SE 620, 168 Va 742 

30 C 1 p 139 note 32 

Participation In, or connection with, 
criminal act 

(1) Thi slate must show that ac- 
cuMd was connected with, or par- 
ticip Lied in, the .i< t that caused the 
d. ith—St ill V Benh.im, 118 1’2d 91, 

, 68 Ariz 129. 

(2) In prosecution for murder, bur¬ 
den was on the slate to prove that 
deceased person met his death bv the 
criminal act of another and that ac¬ 
cused was present and assisted in the 
act or that she was performing some 
part in connection with It In a man¬ 
ner that would make her a prim I- 
pal in the crime — O'Keefe v State, 
TexCr, 167 S W 2d 1035. 
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(3) In a prosecution of one Jolnt- 
Iv indicted with another for murder 
in the first degree, the burden was 
on the state to prove that accused 
was parlicpps ciiminis in the killing 
-Cranford v State, 245 SW 189, 156 
Ark 39 

(4) In a prosecution for murder in 
the first degree, the burden is on 
the people to est.ablish that accused 
was a principal in the killing —Peo- 
i)le V Solucskoda, 139 N E 558, 235 
N Y 411 

An act reBulting* mediately or Im- 
mediately in death must be shown 
i)V the prosecution—I’eople v Free¬ 
man. 60 2d 3.33, 16 Cal App 2il 101 
Aiding and abetting 

(1) In a prosecution for murder, 
the buiden was on the i onimonweallh 
to prove that ai cased actuall> fired 
(he shots, or aided and abetted oth¬ 
ers in doing till shooting—Tister v 
Commonwtcilth, 160 S E 62, 157 Va 
8 26 

(2) In a trial for murder of one 
coiicidedlv killed bv ati used’s minor 
son, burdfn was ori lommonwi ilth to 
piovi that .11 (usi d wis not only 
prisenl when killing oicuried, but 
WMs aiding and abt tling son iii thi 

I oinrnission of thi i i inn, bv the i>er- 
foirn.ince of some overt ait—Hamil¬ 
ton V (’’ommonwealth, 15 S E 2il 91, 
177 Va 896 

Administration of poison 

(1) In a piosiiution fur murder by 
the use ol strychnine, tht state had 
the bur din of proving that .mused 

I administen d slivchmnt to di‘fi‘astd 
—Oshon V Stati, 13 N E 2il 221, 213 
Ind 413 

(2) In a prosecution for involun- 
taiv manslaughter the burden was on 
st.iti to jirove that aiiuseU mix* d 
morphine with toffei' whii}» i.aused 
dealli, or knew thereof — Sta te v 
Koith, 217 N \V 216, 2(M Iowa 1.160 

(3) The st.att had the bin dm of es¬ 
tablishing that an used, charged wnth 
aLlerniit to jioison. gave poison to 
injured p.ii t\ on occasion in ques¬ 
tion notwithstanding state establish¬ 
ed moliM —Pullen v State, 46 S W 
2d 1004. 120 TexCr 42 

Negativing manner of death 

(1) The mere possibility that de¬ 
ceased received his fatal wound in 
some manner other than at the hands 
of accused need not be negatived bv 
the state—State v Aiken, 1 S E 2d 
821, 216 N C 317 

(2) The prosecution need not prove 
that no one else fired the fatal shots 
—People V Spaulding, 141 N E 196, 
309 Ill 292. 



§ 186 


HOMICIDE 


40 C.J.S. 


to show whether it was natural, accidental, or fel¬ 
onious 30 On prima facie proof of the death of the 
person alleged to have been killed, the burden rests 
on accused to show that such person is still alive 

When a wound from which death might ensue has 
been inflicted with murderous intent and has been 
followed by death, the burden of proof is on ac¬ 
cused to show that death did not result from such 
wound, but from some other cause 3- 

Prcsnmption^ As to the fact of the victim’s 
death no presumptions can be assumed against ac¬ 
cused, hut every jiresumption is in his favor 33 
the absence of inculpatory evidence there is a pre¬ 
sumption that death was not caused by the criminal 
act of accused,3-^ but there is no presumption that it 
was caused in any particular way, whether by sui¬ 
cide, by accused himself through innocent misad¬ 
venture, or by the act of someone else undetected 
or unknown 35 However, the killing, when proved, 
IS presumed to be felonious or unlawful until the 
contrary appears 36 

Kvidcnce showing that accused’s act was sufficient 
to cause death raises a rebuttable presumption that 
death was due to such act,37 and death may be pre¬ 
sumed to have been caused by ajiparcnt wounds, 
])articularly where there is no suggestion in the rec¬ 
ord th«it deceased died from any other cause 38 


While the law presumes accused innocent, there is 
also a strong presumption against suicide 39 

The possession of decedent’s property by one not 
having rightful custody shortly after decedent’s 
murder and robbery creates presumption that the 
possessor committed the murder/0 

§ 187. Intent 

Presumptions and burden of proof as to questions 
with reference to intent are treated specifically in 
the following sections, the specific question of intent 
to kill being discussed infra § 188, and questions 
with reference to assault with intent to kill infra § 
180 and with reference to manslaughter infra § 
190 

Examine Pocket Parts for later cases. 

§ 188. -Specific Intent to Kill 

The burden of proving a specific intent to kill Is on 
the prosecution, although it may be inferred from the 
circumstances of the killing 

The burden of proving an intent to kill on the 
part of accused is on the prosecution'll except where 
It is not an essential element of the offtnse 
charged however, under the general rule that the 
law presumes that a iicrson intends the natural, 
necessary, and probable consequences of his acts, ^3 


30. Mich—Drown v People, 17 Mith 
42‘). O? Am D 105 

Where manner not disputed 

Evtn if accused, while disclnimins 
knowledpf of killing, did not dispute 
niann* r of killing state had buiden 
to show circumstancfs—State v San- 
tello, IS I A 33.0 120 Conn 4S6 

31. Iowa-'State v Viruent, 24 Iowa 
570, 05 AmD 753 

32. Del —State v Johnson, 175 A 
660. 6 \V \V Harr 311 

Ga—Long v State, 4 S E 2d 75, 77, 
60 eJa Ajip 517, citing Corpus Ju¬ 
ris. 

30 CJ p 139 note 37, p 110 note 40 

Infliction of mortal wounds by two 
persons 

(1) tVherc two persons independ¬ 
ently inflM I mortal wounds, th« bur- 
dtn IS <»n each to show that the 
wound inllieted hy him did not causi* 
d‘ath—I’ S v Abiog, 37 Idiilippine 
137 

(2) In a prosecution of a \nrd boss 
at a rount v farm for murder, w'here- 
in aec us» d alleged that guaid in¬ 
flicted the injuries resulting in death, 
accused was required to show only 
that de.ith resulted from blows ad¬ 
ministered bv guard or to show such 
facts as would raise reasonable doul>t 
thereof —Black v State, 132 S VV 2d 
267, 137 TexCr 516. 


33. Miss—Hams v State 124 So 
493 155 Miss 398 

34. N Y—People v Miller, 177 NE 
306, 257 N Y 54 

35. N Y —IVopIc V Miller, supra 

36. Ga—Fan v State, 155 SE 329, 
171 Ga 112—Wilson v State. 69 
Ga 224 

Use of deadly weapon 

I’roof of an intentional killing with 
a deadly weapon raises a presumi»- 
tion against accused that the killing 
was unlawful —State v Dittings, 175 
S E 299 20b N C 798—State v Kea¬ 
ton, 175 SE 296, 206 NC 682—State 

V ^^all, 172 SE 216, 205 N 659 — 

Stale V Bailey, 171 SE 81, 205 N 
('’ 255 —State v Ferrell, 16 1 S E 

563, 202 NG 475—State v Miller, 

149 SE 590. 197 NC 445—State v 
Robinson, 125 SE 617, 188 NC 784 
— State V Benson, 111 SE 869, IS I 
N C 795 - State v Fowler, 66 S E 
567, 151 NC 731 

The taking of human life is pre¬ 
sumed unlawful —Commonwealth v. 
Nelson, 144 A 512, 294 Pa 54 4 

37. US—U S V Wiltberger, Pa , 28 

F Cas No 16,738, 3 Wash C C 515, 

reversed on other grounds 5 Wheat 
76, B LEd 37 

30 C J p 139 notes 38, 39 
3a Tenn—Franklin v State, 171 S 
W 2d 281. 


39. Mo—State v Bauerle, 46 SW 
609, 115 Mo 1 

Defense of suicide see infra 5 197 
40 Ala—P’rost V Slate, 142 So 427, 
225 Ala 232 

41, Ala—Gnsselt v State, 2 So 2d 
399. J!1 Ala 343 

N("—St.ile V Baker, 23 S E 2d 340. 
222 N C 428 

I'a—Commonwealth v Robinson, 157 
A 689, 305 I’a 302 --Commonwealth 
V Drago, 88 1‘ittsbLeg] 617 
Va—II irnilton \ Commonw<‘alth, 15 
S E 2(1 94, 177 Va 896 
30 CJ p 110 note 47 
Want of Intent 

Accusid does not have the burden 
ot proving want of intent—Jones v 
State, 13 Tex App 1 

42 Ark—Pwavliurn v State, 141 S 
W 2d 532, 200 Ark 914 
Cal—Pt ol)l(‘ v Cook, 102 P 2d 752, 15 
Cal 2d 507 

Ill—I’cople V Faught, 194 NE 223, 
359 Ill 81—I’eople v Qoldvarg, 178 
NE 892, 316 Ill 398 

43. Ala—Smith v State, 178 So 240, 
28 Ala App 49—Lawrman v State, 
93 So 69. 207 Ala 419, 18 Ala App 
569 

Ark—Pixley v. State, 165 S W 2d 710, 
203 Ark 42 

Cal —People v Campanella, 116 P 2d 
633, 46 Cal App 2d 697. 
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the intent or purpose to kill may be inferred from 
the circumstances of the killing, ^4 such as the char¬ 
acter of the assault, ^he use of a deadly weapon,^6 
or the use of a deadly weapon in a deadly man¬ 
ner Hence, where an assault is made with a 


dangerous or deadly weapon used in such a way as 
will naturally, probably, or reasonably produce 
death or jeopardize life, an intent to kill is pre¬ 
sumed This rule, however, can be applied only 
where the assault has been committed with a mur- 


Del—state v Lee, 171 A 195 6 W 
Wllarr 11 

Iowa—Slate v Pinkerton, 208 NW 
351, 201 Iowa 940 

Ky — Lut troll v Commonwealth, 63 
S W 2d 292, 250 Kv 334 
NC—State v Wallace, 165 SE 716, 
203 N C 284 

OU'l—Quinton v State, 9 P 2d 61, 53 
oklCr 194 

W Va—Stale v Hedrick, 130 SE 
295, 99 WVa 629 
30 C T p 140 note 49 
Other statements of mle 

(1) "It IS a rule of universal ap- 
pluation that every sant person is 
presumed to intend the natural and 
probable consj-queiK t of lus delibei- 
ate and unlawful acts’’- State v 
Schneider, 208 NW 560, 572, 53 N 
D 9')1 

(2) "Every sane man is presumed 
to intend all of the natural and piob- 
ibb consequences flowinir from his 
own deliberate act, therefore if one 
voluntanlv and wMllfull> does an act 
the direct and natural tendency of 
which is to destroy another life, the 
natural and irresistible conclusion, 
in the absence of qualifyiriK tacts is 
that tin destruction of such person’s 
life w IS intended"—l^coph v Wilson, 
174 N K 398, H2 111 358 

(3) "E\crv poison is presumed to 
contemplate the orclinar\ and natural 
conscciuences C)f his own acts, there¬ 
fore* when one man is found to have 
killed another, if the c'lrc umstancos 
of the hornic ide do nut of themselves 
show that It was not intended, but 
was accidental, it is to be* presumed 
that the death of the deceased was 
desij;ned bv the slaver, and the bur¬ 
den of proof la on him to show that 
It was otherwise”—I’lxlcy v Slate, 
155 S \\ 2d 710, 713. 20 5 Ai’k 42 - 
Harr la v Slate, 34 Ark 469, 4 74 

The law conclnslvely presnmes a 
malic'ious and guilty intent from the 
deliberate commission of an unlaw¬ 
ful act for the- purpose of injuring 
another—People v Garcia, 42 P 2d 
101 ]. 2 Cal 2d 573 

Proof of deliberate and premeditated 
malice 

The law presumes guilty intent, 
where uncontr aclict ed evidence In 
murder case showed that accused was 
actuated by deliberate and premedi¬ 
tated mahee --People v Thomas, 271 
I’ 1049, 205 Cal 594 

44. Ala—Hrown v State. 38 So 268, 
112 Ala 287 

Cal—I’tople V Garcia, 42 P 2d 1013, 
2 Cal 2d 573 

Ind—Lloyd v State. 189 NE 406, 
40 C J S —09 


206 Ind 359—Landreth v State, 171 
NE 192, 201 Ind 601, 72 A L R 
891 

Neb—Chadek v State. 294 NW 384, 
138 Neb 626 

Nev—State v Hall, 13 P 2d 624, 64 
Nev 213 

Wis—Eanno v State. 234 NW 366. 

203 Wis 374 
30 CJ p 141 note 66 
Administration of poison 

Criminal intent is inferred from 
every willful, deliberate, and unlaw¬ 
ful administration of poison resulting 
in dc'ath—State v Schneider, 208 N 
W 566, 53 N D 931 
BCotive and intent 

Mo—Slate v Seward, 247 SW 150 

Words or acts 

Pa—Commonwealth v Daynarowicz. 

119 A 77, 275 Pa 236 
Tex —Martin v State. 115 S W 2d 913, 
134 TexCr 379 

45. Ala—Rrown v State, 38 So 208, 
142 Ala 287 

Ill—People v Guido, 152 NE 140, 
*121 Ill 307 

Tex—Wilson v Stale, 126 S W 2d 977, 
136 ToxCr 590 

Wis —Farino v Slate, 234 N W 366, 
203 Wis 374 

Striking head with fist 

An infer ('nee of intent to kill is 
not warranted from the striking of a 
person on the head with the* flst 
notw ithstanding death results—John¬ 
son V State, 58 P 2d 150, 59 Okl Cr 
283 

Vicions attack with club 

It IS a natural inferenc e that a vi- 
c lous attack with a club is with m- 
l(*nt to inflict grcMt bodily injurv — 
People v Leddy, 273 P 110, 95 Cal 
App 659 

46. Ala—Prown v State, 38 So 268, 
142 Ma 287 

Inci—Landreth v State, 171 NE 102, 
201 Ind 601, 72 ALR 891—King 
V Slate, 118 NE 800 187 Ind 221) 
Nev—State v Hall, 13 P 2d 624, 54 
Nev 213 

N I—Stale V Cox, 23 A 2d 555, 128 
N J Law 108 

Pa—Commonwealth v Kell\, 4 A 2d 
805, 333 Pa J80 

WVa—State v Bowles, 186 SE 
205, 117 WVa 217—Slate v Hed¬ 
rick. 130 S E 296. 99 W Va 620 

Inference of faot and not presump, 
tlon of law 

Ark—Rhine v State, 42 S W 2d 8 
184 Ark 220 

Miss—Busby v State, 170 So 140, 
177 Miss 68, setting aside 168 So 
286 


Intentional use of deadly weapon 

(1) When one kills another by the 
intentional use of a deadly weapon, 
design and motive may be inferred 
without more, and are piesumed — 
Cooley v State, 171 So 725, 233 Ala 
407—Austin V State, 4 So 2d 442, 30 
Ala App 267, c^ertiorari denied 4 So 
2d 444. 242 Ala 19 

(2) Intention to kill may be In¬ 
ferred from the intentional use of 
a deadly weapon on a vital part of 
the body—Commonwealth v laco- 
bino, 178 A 823, 319 I’a 65 
Unlawful and nnjustiflable use by 

officer 

W Va—State v Holmes 21 S E 2d 61 

47. Iowa—Slate v Heinz, 275 NW 
10. 223 low^a 1241. 114 ALH 950— 
State V Beilovieh, 263 NW 853. 
220 Iowa 1288—Stale v Matheson, 
261 NW 787. 220 low^a 132—Slate 
v Brewer. 254 NW 834, 218 Iowa 
1287—State V Leib, LM)1 NW 29, 
IDS Iowa 1.315 

In manner likely to produce death 

Ind—Souther bind v Stale, 197 NE 
841. 200 Ind 308—Me Culcheon v. 
Slate, 155 N FI 544, 199 Ind 247 

48. Ala —Lawman v State, 93 So 
60, 207 Ala 410, 18 Ala App 569 

Iowa—State V Sullixan, 298 NW 
881 230 Iowa 817—State v Troy, 

220 N W 95. 206 I«»wa 8.50. opinion 
supplemented 221 NW 370 
Mo - Slate v Galtrs, .10 S AV 2d 548— 
Slate V Hart, 274 SW 385, 309 
Mo 77 

Okl —Schmitt V State, 47 P 2d 199, 57 
Okl ("r 102 

Pa- Commonwealth v Scott, 130 A 
317, 284 Pa L59 

Tex -McBride v State. 51 S W 2d 
185. 121 TexCr 409—H.ariiifrs v 

State, 300 SW 71, 108 TexCr 302 
—(^ollms V State* 290 S VV^ 403, 
108 Tc X (’’r 72—Twvman v State, 

258 SW 480, 96 TexCr 439 
Wis—Farino v State, 234 NW 366, 
203 W IS 374 
30 CJ p 140 note 50 

‘It IS eUnifnlary law that homi¬ 
cide with a deadly weapon Justibes 
in iL.self a presumption that there 
was an Intent to take life”—State v 
Joins. 179 A 320, 323, 116 N J Law 
2 57 

Fiesnmption of faot 

(1) Where one without sufficient 
cause of provocation unlawfully kilbs 
tinother by the use ot a deadlv weap¬ 
on on a vital part of the body with 
manifest intent so to use il, tlie pre¬ 
sumption of fact arises, in the ab¬ 
sence of qualifying cm umstances, 
that he intended the consequence of 
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derous weapon or has otherwise been of such nature 
that Its probable and natural result would be to pro¬ 
duce death,and the manner of use even of a dead¬ 
ly weapon must always be considered It has been 
held that, where the meie fact of killing: is shown 
and nothing more, the presumption is that the kill¬ 
ing was intentional,^^ and there arc statutes which 
are given that effect Where one human being 
kills another, it is not to be presumed, without evi¬ 
dence, that he committed the act unconsciously, ac¬ 
cidentally, or while insane 

Rebuttal of presumption The presumption of in¬ 
tent arising from proof of the killing^^ or from the 
use of a deadly wcapon^B is not conclusive, and it 


may be rebutted by evidence of other facts and cir¬ 
cumstances ,56 and it has been held that, where there 
IS direct evidence of eyewitnesses raising an issue 
as to the intent, there is no room for the applica¬ 
tion of the presumption arising from the use of a 

deadly weapon.57 

I 189. -Assault with Intent to Kill 

The burden is on the prosecution to establish the 
specific intent to take life. 

In a prosecution for assault with intent to kill 
or murder, the prosecution must establish the spe¬ 
cific intent to take life 5« Such an intent may be 
presumed or inferred from the character of the as- 


his act and to kill his victim—Com-| 
monwcalth v Robinson, 157 A 680, 
805 Pa 808—CorriTnonw calth v 

Troup, 158 A 337, 802 Pa 246— 

Commonwe.s 1th v Green, 144 A 74 8, 
204 Pa 573 

(2) The presumption la not one of 
law but one of fact —Commonwealth 

V Kluska, 3 A 2d 398. 333 Pa 65 

(3) The presumption arises from 
common knowledprc that such use is 
likely to causo death —Common¬ 
wealth V Klubka, supra 

Manner reasonably certain to pro. 
dace death 

Whore an assault is made in a 
manm r th.st is reasonably cert nn 
to produeo death and which actually 
does cause d» ath, the only rational 
presumption to be diawn Iheri'from 
is that the assailant intended to take 
liti- of poi.son assalbd—People v 
Patubo. 71 l’2d 270, 9 Cal 2d 537, 113 
ALR 1303—People v Flcmint", 23 
P 2d 28, 218 Cal 300 

The unlawful and intentional use 

of a de.adlv weapon in a deadl\ niiin- 
ner, resulting; in death, raises the 
presumption of intent to kill —State 

V IMnkerton, 208 NW 351, 201 Iowa 
940 

BeatinfiT with ax 

1*1 (sumptions of unlawful intent 
and intent ol oidinuiy consequences 
js .ii)plieable whert accused beut wite 
with ax—Stale v Butchek, 254 P 
805 121 Ol 141, denying lehearing 

25*. P '’>67, 121 Or 141 

Shooting into a crowd 

(1) t)ne who shoots recklessly in¬ 
to a ciowd in utter disregard of hu¬ 
man life IS presumed to intend to 
kill any or all of crowd —White v 
State, 153 So 387, 169 Miss 332 

(2) W’here one purposely shoots 
into a crowd, without intending to 
kill any partuular person, but does 
kill one of the crowd, the law pre¬ 
sumes the killing to have been in¬ 
tentional, because every man is sup¬ 
posed to intend the necessary conse¬ 
quences of his acts 


Ind—AValkcr v State, 8 Ind 200 
Mo—Stale v Kdwards, 71 Mo 312 
Stabbing with knife 

(1) Wheio accused stabs deceased 
in neck with a pockelknite, an intent 
to kill will bo pTc^^utrud—Wims v 
State, 4 S E 2d 118, CO Ga App 551 

(2) The 1.1 w presumfs that knife 
wound w'as inflicted with intention 
that death shouhl lesult thciefiom 
- lailtrell V Commonwealth, 63 SW 
2d 292 2 50 Kv 3J4 

Use of loaded gun 

(1) Intent to kill IS presumed 

from use of loaded pistol — Had not 
V State, 7 SW2d 566 110 Tex Cr 

109 

(2) The law pn sume*^ that one in¬ 
tent lonallv pointing lc)ad<‘d gun at 
another and dischaiging it intended 
usual < ons(‘nuen( es —Kt knian y 
State, 209 NW 715, 191 Wis 63 

One materially aiding another by 
shooting the person engaged in 
struggle is pTtsiiintd to hi\t shaied 
intent of p* ison aider!-—BulUell v 
Commonwr alth, 63 S W 2d 292, 250 


Kv 

J34 




49 

NY- 

—I'cople V r>inser, 

106 N Y 

S 

495 

121 Api) Div^ 

718 

afhrnic d 

84 

N JO 

577, 192 NY 

80 


30 C 

J P 

141 noti 51 




Weapon not likely to produce death 

Prior to repeal. Aits 1927, 40 Ecg, 
p 412 c 274 tj 3, a Texas statute pro¬ 
vided that, if the instrument used 
was one not likely to produce death, 
It is not to 1)0 presumed that death 
was dcsigni d, unless from the man- 
nei in vvhuh it was used such inten¬ 
tion evidently appears -Studdard v 
State, 14 SW2d 69, 112 Tex Cr 55 
—Manners v State, 300 S W 71, 108 
Tex Cr 302—Forest v State, 300 S 
W 51. 108 Tex Cr 159—Cade v State, 
258 SW 484, 96 Tex Ci 523—Twy- 
man v State, 258 S W 480, 96 Tex 
Cr 439—Mason v State, 255 SW 
986, 96 TexCr 4 8—Wolf v State. 
253 S W 267. 96 Tex Cr 237—Mc¬ 
Gowan V States, 238 S W 921, 91 Tex 
Cr 310—30 CJ p 141 note 51 [c] 
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50. Tex—Medford v Slate, 216 S 
W 175, 86 Ti X Cr 237 

30 (M p 141 note 52 

51. Minn - -Slate v Miller, 186 NW 
803, 151 Minn 3S6 

30 C J p 141 note 53 

52. (^al—T’tople V Bvhr, 169 P 
4J1, 3 5 r,i\ App 208 

Mont—Slat(‘ v^ Colbert, 194 P 115, 
58 Mont 584 

Felonious intent is presumed when 
till honm ide is pro\ed, and state’s 
lasi 1 “ hue ol (Xfulp.Ltorv evidence 
--SLilc v Copi iibar gt 1', 16 1’2d 383, 
52 Idiho 411 

53. NJ— Slate V Srlverio. 76 A 
1069 79 NT Law 482 

54. Ohio Munday v Stale, 26 Ohio 
Cii (n 712 

55 NC--State v Hough, 50 SE 
709 118 NC 66J 

Okl - Sdiriiilt V State, 47 P 2d 199, 
57 Okl (’r 102 

‘!0 C 1 f) 291 note 44 

56 (hr —Tl.urdl v Stale, 95 SE 
517, 22 Ga App 101 

Iowa—Still V Hciii/ 275 NW 10, 
22] Ii)V\a 1241 114 ALU 959 

Ol —State V Gibson, 73 P 333, 43 
Or 184 

Zu Penusylvanla 

(1) A pi I sumption of intent to kill 
arising tiorn use ot a diadly weapon 
on a Vital part of another s ])ody may 
be oven ome 1)V assailant’s di'iiial of 
sucli intent oi by any other appro¬ 
priate evidence -Commonwealth v 
Kluska, 3 A 2d 398. 3.33 Pa 65 

(2) However, in an earlier deci¬ 
sion such presumption was held not 
rehuLlable—(^ommonw'^ealth v Zee, 
105 A 279, 262 Pa 251 

57. Mo—State V Cole, 26.3 SW 207, 

304 Mo 105—State v Burns, 213 
SW 114, 278 Mo 446—State v 

Swearengin, 190 SW 271, 269 Mo 
177 

Presumption as to degree see infra 
§ 199 

58. Cal—People v Brown, 81 P 2d 
463, 27 Cal App 2d 612 
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sault, the use of a deadly weapon, and other at¬ 
tendant circumstances, as appears supra § 79 
However, the presumption of intent arising from 
the use of a deadly weapon is not conclusive,un¬ 
less the shooting is neither in self-defense nor un¬ 
der circumstances of justification 

In a prosecution for shooting with intent to kill, 
a presumption of law as to intent does not take the 
place of testimony of witnesses who were present 
and testified to details of shooting and attendant 
circumstances 

§ 190. -Manslaughter 

Although the prosecution has the burden of proof 
of the requisite criminal intent in a prosecution tor man¬ 
slaughter, It may be inferred from the circumstances 

In a prosecution for manslaughter, the state has 
the burden of proving that the homicide was will¬ 
ful 62 

Under a statute prohibiting an intentional point¬ 
ing of firearms at another, and providing that if 
death results fiom the discharge of such weapon 
the person pointing the same shcdl be guilty of man¬ 
slaughter, the prosecution must prove affiimatively 
that the pointing was intentional 62 

In a prosecution for involuntar}^ mfUislaughter, 
where there is a clear violation of the law leading 
necessaiily to the fatal result, the law will infer 
the criminal intent 64 


§ 191. Malice 

The burden of proof of malice Is on the prosecution. 

On a trial for murder, the burden of proving mal¬ 
ice is on the prosecution,®^ and never shifts to ac¬ 
cused 66 

Presumptions and inferences as to malice in pros¬ 
ecutions for murder arc considered supra §§ 22-26, 
and in prosecutions for assault with intent to kill, 
supra § 78 The presuin])tion of continuance of 
malice is considered supra § 27, and the burden of 
overcoming an inference of malice, supra § 28 

Wben the question is as to whether or not ac¬ 
cused, charged wuth intent to murder or with mur¬ 
der, acted on antecedent malice or fresh pro\oca- 
tion, the law will ])rcsume that his action was on 
fresh provocation, unless there is evidence tending 
to connect the antecedent malice with the fresh 
j)! evocation 67 

§ 192. Deliberation and Premeditation 

The burden of establishing deliberation and pre¬ 
meditation is on the prosecution, although they may be 
inferred from the circumstances of the killing 

The burden is on the prosecution to establish de¬ 
liberation and prcmcdit.ition,68 or premeditated de¬ 
sign to kill,62 under statutes making such elements 
essential to the ciimc of murder or of murder in a 
particular degree, as discussed supra §§ IS, 30 

Proof of the mere fact of killing,*^6 or of killing 


Oa—TarUson v Slatp, 102 S K 6 13 
r.6 On \|)p ?, 7 ^ 

NC—Slate v Oilison MS SK 772 
l‘)r> NO no^—Slale V Klinc 12S 
S 10 417, no N C" 177- Slate v 

Rodflitl 126 SE r>0f. ISO NC" 176 

Ti'X—OrifTilh V Stale, 152 S AV 2d 
340 142 T(' Or 304 

30 C J p 141 note' 65 

59. On—T’ost V v State OS S E 325, 
22 On App 97 

Okl—Tones V State. 154 P 6S0. 12 
Okl (^T “55 

30 r J p 201 note 45 

60. Oa —Adams v State, 53 SE 
804, 125 Oa 11 

61. TVIo--State v Wansoni?, 195 S 
W 000, 271 Mo 57 

Net)—Valias v State, 288 N W 818. 


137 Nfl 

) 250 



62. Ea—State v 
896, 170 Ea 1057 

Elmore, 155 

So 

83 Del- Slate v 
22G 14 Del 484 

Goodley, 33 

A 

64. NC- 

-State V 

Gray, 104 

S E 


647, 180 NC 607 

Inferences as to intent in voluntary 
manalauehler see supra § 44 

65. Cia—Miller v State, 191 SE 
115, 184 Ga 336 


Ill People V Motuzas. 185 NE 611. 
352 111 340 

Ea- Stite V S\^aln, 156 So 162, 180 
Ln JO 

Me—State v Spra^uo 109 a 705, 
135 Ml 470 

Mont—Stall- \ Calls 33 P 2d 578, 
07 Mont 173 

NY—TO o]>le V Sobifskoda, 130 N 
E 55S 235 N Y 411 
30 T p 142 note 71 
Absence of malice aforethongrht 
A statute limit itik punishment foi 
mnrdir without malice aforethought 
to fiN e \»aTM IS held not to impose 
hiiiden on accused to prove absence- 
thirtol—SwilUv V State, 25 S W 2d 
lOON 114 TtxCr JJS, lollowed in 
Dunwoodv V State, 25 S \\ 2d 1107 
Premeditated malice 
Ind—Eveielt v Stale, 105 NE 77, 
208 Ind 115 

66. Miss—Herman v Slate, 22 So 
873 75 Miss 340 

NM—Tiiritorv v I^uccro, 40 T* IS, 
8 N M 543 

67. Okl —(^lemmons v State, 126 P 
704, 8 OklCr 150 

68 . Cal — People v Cook, 102 P 2d 
752. 15 Cal 2d 607 

Mont—State v Cates, 33 P 2d 678, 
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07 Mont 173—Slate v Ei Due, 300 
P 910, 80 Mont 54 5—Stale v Gunn, 
300 P 212 SO Mont 453—State v 
Gunn, 281 P 757 85 Mont 553 

NC -Stale v Pcirv, 184 SE 515, 
200 ivj r 604 

Va Nelson v (kimrnonw ealth, 191 
SE 620 IGS Vi 74J 
AV.ish - -Sl'ite V D-ivis, 108 T’2d 641 
6 Wash 2d 606 
30 C J p MJ note 78 
69 Fla — Mil 111 A Still 77 So 669, 
75 Fla 136, ERA 191 SC 562 
A\ ash—Stale \ Eoli\, 25 P 2d 565. 
174 AVash 575 

70. Mo—State \ E\ans 65 Mo 574 
Yn —P.iadshaw \ Coniinonwealth, 4 
S E 2(1 752 174 A"a 301 
AV'ish—Stale \ Games 258 P t)08, 
516 111 AA'^ash 416 eitiriK Ck>rptL8 

Juris, and lule oidered to show 
cause win certiorari should not be 
denied Games v State of AVash- 
In^ton 48 S (M 339, 276 s 607, 
72 E Ed 738, error dismissed /ind 
certiorari denied 48 S Ct 468 277 

IT S 81, 72 E Ed 703 
30 C J p 147 notes 65, 66. p 204 note 
97 

The fact that killing' is malicious 

in law does not necessarily imply the 
presence of willfulness, deliberation, 
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with a deadly weapon,^! does not raise a presump¬ 
tion of premeditation or deliberation, so as to make 
the offense murder in the first dej^rce under statutes 
dividing murder into degrees However, the pre¬ 
meditation or deliberation which is essential for 
this purpose may be inferred from the facts and 
circumstances of the killing. 

Where a homicide is committed in the perpetra¬ 
tion of a felony deliberation and premeditated de- 
sigpi are presumed 

The law presumes a homicide occurred because 
of an old grudge clearly proved, unless a new and 
sufficient provocation is shown, in which case the 


killing is presumed to have occurred on the new 
provocation."^^ 

§ 193. Matters of Defense 

In general it rests on accused to establish matters of 
Justification, excuse, or mitigation where not shown by 
the evidence adduced against him, although the burden 
of proving an unlawful killing by accused rests on the 
prosecution throughout the trial. 

The general rule, expressly stated by statute in 
some jurisdictions, is that, the fact of killing being 
first proved or admitted, any circumstances in miti¬ 
gation or excuse or justification thereof are to be 
shown by accused,'^^ unless they arise out of the 


or prt meditation —State V. Carter, 

i9n Nw nr.T. 5o nd 2to 
Kere presence of specific Intent to 

take life is not conelusive ns to de- 
libf'ratjon and premeditation—State 
V BonofiKlio, 62 A 712, 64 A 99, 67 
NJLciw 239, 91 AmSH 423 

71. Ark—Weldon v Stale, 270 SW 
968 168 Ark 634 

Mo —Ex parte Johnson, 280 S W 702 
NC—State v ITawkins, 199 SE 284, 
214 NC 326—State v Bowser. 199 
SE 31, 214 NC 249—State v 

Keaton, 176 SE 296, 206 NC 682 
—State V Miller, 149 SE 690, 197 
NC 445 

30 CJ i> 147 note 66. p 294 nolo 98 

TTse of deadly weapon in deadly man¬ 
ner 

(1) Use of dtndlv weapon in dead¬ 
ly manner does not j?enorale pre¬ 
sumption of willfulness or preniedi- 
lalion—State \ Johnson. 264 NW 
596, 267 N W 91, 221 Iowa 8 

(2) D* liberation and premedita¬ 
tion may not be inferred from the 
usf of a deadly weapon in a deadly 
manner State v Brewer, 264 NW 
cS34, JIS Iowa 1 287—St.lie v Et-ib, 
201 N W 29. 19S Iowa 1315. 

Use of fiTun 

Prt m» dilation may not be pre- 
sum* d fiom th(> us** of a pun wdi* n 
faets and * n c umsitin* es to the eon 
trary are shown—Stale v Masato 
Karurnai, 126 P 2d 1047, 101 ITtati 

.692 

Fact that town serg-eant was 
armed raises no jiresumption of pre- 
medit.itn)n, wh<‘re he had a n^ht to 
he arrrual—Evans \ Commonwealth, 
17(1 SE 756, 161 Va 992 

72. Ark—Bramlt tt v Stale, 156 S 
W 2d 226, 202 Ark 1165 -Wt Idon 
V Stale. 270 SW 968, 168 Ark 
634 

Cal—TYopb- \ Cook, 102 P 2d 752. 16 
Cal 2d 607 

Fla—Ciawtord v Stat*', 1 So 2d 713, 
146 Fla 729—I'adgett v Slate, 16.3 
So 291, 121 Fla 42—Hasty v 

State, 162 So 910, 120 Fla 269— 
Ryan v Stale, 92 So 571, 83 Fla 
610 . 


Mont—State v Cates, 33 P 2d 578, 97 
Mont 173 

Mo— State v Page, 1.30 S W 2d 520 
—State V Kenyon, 126 S W 2d 245 
250, .343 Mo 1168, quotin#^ Corpus 
Juris- Stale v Cade, 34 S W 2d 82. 
326 Mo 1132 

N J —State V Cox. 23 A 2d 655, 1 28 N 
J Law 108—State v .Tones, 179 A 
320, 323, 116 NJLaw 257, citing 

Corpus Juris 

Or—State v Butchek, 254 P 805, 121 
Or 141, citing Corpus Juris, and 
d<‘nying ichearing' 25.3 P 367, 121 
Or 141 

W.ash —State v Gaines, 298 P 60S, 
616, 144 W'ash 446, tiling Corpus 
Juris, and ink ordered to show 
cause why certiorari should not bf 
denied Gaines a State ol Wash¬ 
ington, 18 set 339, 276 US 607. 
72 L Ed 728, error dismissed and 
ferlior.ni denied 48 S Ct 468. 277 
U S 81. 72 L Ed 79 4 
W Va—State v Farley, 23 S E 2d 
616—State v Bowles. 185 SE 205, 
117 WVa 217 

Wis—Fanno y Slate, 2.3 4 NW 360, 
203 Wis 374 

30 J p 142 note 82, p 294 note 96 
Reasonably warranting* an inference 
Cal—IVople y Smith, 104 2d .910, 
15 (^al 2d 610 -P«‘oF)Ie y Wilhelm, 
71 P 2d 81.9, 9 Cal 2d 667—P<**>T)I* 
V Pkno. 2 52 I' 710, 195 Cal 272— 
I’cople V Smith, 77 P 2d 277, 25 C il 
App 2d 241—I’toplc V Golsh, 219 
P 496, 63 Cal App 609 

Particular circumstances 

(1) C^haiaetci of weapon used 
Aik—Brimlett y State, 166 S W 2d 

226, 202 Ark 1166- W< Idon v State, 
270 S W 968, 168 Ark 534 
Cal—People v Vaiz, 131 P 2d 407, 
65 App 2*1 714 

NJ—State V Cox, 23 A 2d 655, 128 
N J Law 108 
30 C J p 293 note 91 

(2) Time cc)n&um*^d—State v Cox, 
supra 

(3) Nature, location, and severity 
of the wounds 

Ark—Br.im]**Lt v State, supra—Wel- 
1 don V. State, supra 
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N J —State V Cox, supra 
N Y —People V Fernaro, 65 N E 931, 
161 NY 36.9, 14 N Y Cr 266 
NC—State v Bynum, 95 S E 101, 
175 NC 777 
30 CJ p 29 4 note 92 

(4) Acts, conduct, and language of 

.i< < us* *1 

Ark—Bramlett v State, supra—Wel¬ 
don V Stat*, =up7a 
Cal —People v Vaiz supra 
Va—Williamson v Commonwealth, 
2 ] S E 2d 24 0. 180 Va 277 
30 CJ p 293 note 89, p 291 note 95 
(9) Chr* umslan** s suriounding and 
showing relTtionshjp of parties — 
Ptopl** V Vaiz, supra 

((•) ()lhf*r f'ciT Ij( ular circumstances 
- State V Hunt. 47 SR 49, 134 NC 
684 

30 C T p 293 notes 87, 90, 94 

Particular facts held not to author¬ 
ize inference 

N(^--Sl.it* V Smith, 34 SE 235, 
125 NC 615 

73 Cal—P* ople v Nolan, 14 P 2d 

880, J 26 (\il App 623 
Idaho—Stal*‘ v U**ding, 13 P 2d 253 
52 Idaho 260 

Okl--Fiil,5 V State 128 P 170. 8 

t>kl Cr 312 
30 C J p 118 note 79 
74. T*nn—Leonard v Stale, 292 S 
VV 819, 195 T*-nn 32,9 
75 Al.r -Cot»]ev v State, 171 So 

725, 2 14 Ala 407- Austin y Stit(, 
4 So 2d 442, 30 Ala \])p 267, cor- 

tioiari denied 4 So 2d 444, 212 All 
19 

Atiz - Sl.ite V Ron* e, 121 J’ 2d .943, .99 
An/ 198—lljTiis V Stall', 46 P 2d 
1082, 46 Ariz 121—Viliborghi v 

Slat*'. '13 I* 2d 210, 45 Ariz 275 
Ark—Dfathrrage v State, 108 SW 
2d 904 191 Aik 513—Ransom v 

Stale. 42 S W 2d 414, 181 Ark 257 
—Rhine V Slate, 42 S W 2d 8. 181 
Aik 220—Wagner v State, 37 S W 
2d 86, 183 Aik 1153 -Reason \ 
State, 265 SW 956, 166 Aik 142 
—Houston V Stale, 264 SW 869, 
166 Ark 294 

Cal—I’eople V McLachlan, 87 I’2d 
825, 13 t’al 2d 46—People v Cai- 
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evidence produced against him However, there burden of showing an unlawful killing does not rest 
is authority that this rule docs not mean that the on the prosecution throughout the trial 
burden of proof shifts to accused,or that the 


son, 110 P.2d 98. 43 Cal App 2d 40 
— I’eople V Soules, 106 P 2d 639, 41 
Cal App 2d 298—People v Fitch, 81 
P 2d 1019. 28 Cal App 2d 31—People 

V McCurdy. P 2d 569, 140 Cal 
App 499—People v Connors, 12 P 
2d 43, 124 Cal App 216—People v. 
Spraie, 262 P 795, 87 Cal App 724 

Del—State v Lee. 171 A. 195, 6 W 
WHarr 11 

Ga —Cone v State, 18 S K 2d 850, 
193 Ga 420—Wilson v Slate, 10 S 
E2d 861. 190 Ga 824—Walton v 
Stale, 10 S E 2d 755, 190 Ga 746 

Ill —I’eople V llrindlev, 17 N E 2d 
218, 369 Ill 486—People v Mever, 
163 N E 4 53, 331 Til 608—People v 
Russell, 153 NE 389, 322 Ill 295 

Kv—Caudill V Commonwealth, 166 
SW2d KHl, 292 Ky 761—Mason 

V Commonwealth, 165 S W 2d 24, 

291 Kv 538—Canter v Common¬ 
wealth, no SW2d 864, 274 Ky 
508 —Davis V (N)mrnonwealth, 97 
SW2d 43. 265 Kv 488—Hatfield \ 
Commonwealth 95 S W 2d 562, 264 
Ky 721—Eickliter v Common¬ 
wealth. 71 S W 2d 918, 255 Ky 471 
—Tnplott V Commonwealth, 53 S 
W 2d 3 18 245 Kv 149 -ITcnslev \ 
Commonwealth, 43 S W 2d 996, 241 
K> 307—IlendTi< kson v (’onimon- 
wealth, 31 S W 2d 712. 235 Ky 402 
—r'erpuson v Commonwealth, 5 S 
W 2cl 897. 899, 224 Ky 151, (itiiif, 
Corpus Juris- Fleming: v Common¬ 
wealth 294 SW 153, 219 Kv 697 
—Pitts v Commonwealth, 287 S 
W 32 215 Kv 8 17—Simmons v 

Commonwealth, 209 S W 732, 207 
Kv 570 

Mo--State v \lhstor, 295 SW 754, 
750, 31 7 Mo 3IS, citing; Corpus Ju¬ 
ris—Stale v Roberts, 212 SW 669, 
294 Mo 284 

N (* — State V PurraKe 25 S E 2d 393, 
223 N C 129—State v Hcachiim, 17 
S E Jd 674, 220 NC 531—Slate v 
Sheek, 15 S E 2d 282, 219 Nt Ml 
—State v Howell, 10 S E 2d 815, 
218 NC 280 -State v Rri^ht. 2 
SE2d 541. 215 NC r)37—S.-itt v 
Moslfv, 195 SE 830, 213 NC 304 
—State V Kolun^.oii, 195 SE 821, 
213 NC 273—State v Teirell, 193 
SE 161, 212 \ 115--State \ 

Keaton, 175 SE 296. 206 NC 082 
—State V Gng*-or\, IbG SE 387, 
203 NC 528—State v Holland. 138 
SE 8, 193 NC 713—Stat(‘ v Rob¬ 
inson. 125 SE 617, 188 NC 781— 
Statf V Jobn.son, 113 SE 617, 184 
NC 637 

Okl—Patton v State, 25 P 2d 74. 55 
Okl Cr 92—Thompson v State, 1 P 
2d 811, 51 Okl Cr 335 

Pa—Commonwealth v Weinberg;, 120 
A 400. 276 Pa 255 

SC—State v Morrison, 113 SE 304, 
121 SC 11 


Tex—Mus.selman v State, 274 SW 
628, 101 TexCr 96 
Va—Nelson v Commonwealth, 191 
SE 620, 168 Va 742—Adams v 
Commonwealth, 178 ,S E 29. 163 Va 
1063—Mundy v Commonwealth, 131 
SE 242, 144 Va 609—Srott v Com¬ 
monwealth, 129 SE 360, 143 Va 
610—Sims V Commonwealth, 115 
SE 382. 134 Va 736 
Waeh—State v Davis, 108 P 2d 641, 
6 Wash 2d 696—State v Gallag;her, 
103 P 2d 1100. 4 2d 437—State 

V Martin, 30 P 2d 660. 176 Wash 
637 

WVa—State v Hediick, 130 SE 296. 
99 W Va 529 

30 C J p 142 note 83—p 143 note 88 
Deg;ree of proof rrquiicd see infia 
§ 326 

Fresnmptiou of innocence of the 
homicide is dispelled hv the direct 
adnv*^' ion of th it ho had 

stabbed deceased with his knife — 
People V Campanella, 116 P 2d 633. 
46 Cal API' 2d 697 

Burden is not on state to d'smoxe 
that accused was not free from fault 
Tvlei ^ Slati. 97 So 571, 19 Ala 
App 380 reversed on other g;rounds 
Ex pirtf Shato ex rel Davis, 97 So 
573 21 0 Ma 96 

Burden of ffoingr forward with the 
o\idence is on ao< used—Satteifield 
V Stale, 21 S E 2d 861, 68 Ga App 7 
Burden of rebutting* presumptions 

(1) A( I’lised who admitted killingr 
wuth a deadlv woipon assumed bui- 
d«'n of rehiittinp pTesumplion.-, aris¬ 
ing- from sm h admission State v 
Marslirll 179 SI':; 4 27, 208 NC 127 

(2) A threat of deceased to slap 
accused was not < x< use. suftli lent to 
shift burden of pre surnrition —J3al- 
lai'd Commonwealth, 159 SE 222, 
150 Va 980 

Admission of fact of shooting* 

Person accused of main louslv 
ahootingr with intent to kill who ad¬ 
mitted the shooting; had to eviuse his 
act—DavnJsoii \ C’ominoiiwealth, 87 
SW2d 119, 201 Ky 158 
Begal excuse 

K\ ~ Diakc v Commonw'calth, 91 S 
W 2d 1009, 263 Kv 107—SpKcr v 
(\minu)nwealth, 272 S W 909, 209 
Kv 395 

Zfeg*al excuse or justification 
Ky—Adkins v Cornmonw«. allh, 168 
SW2d 1008, 293 Ky 329 

Construction, operation, and effect of 
statutes 

(1) The effect of the statute pro¬ 
viding; that on a trial for murder, the 
commission of homicide by accused 
being pioved, burden of proving < ir- 
eumstances ot mitigration or that jus¬ 
tify or excuse it, is always on ac- 
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[ cused, unless the proof on the part 
of the prosecution tends to show that 
the crime committed only amounts to 
manslaughter, or that accused was 
justified or excused, is to relieve the 
prosecution in cases of murder alone 
of the burden of proving malK'e and 
willful intent —People v Campanella, 
116 P 2d 633, 46 Cal App 2d 697 

(2) Statute is limited to "a trial 
for murder”—People v Llo\d, 276 P. 
1010, 97 Cal App 664—People v Lo¬ 
pe?*, 253 P 169, 81 Cal App 199 

(3) Similar statute is held not ap- 

plicahlo in prosecutions for assault 
w^ith intent to kill, hut oiilv in hom¬ 
icide cases—Francis v State, 71 S W 
2d 4 69, 189 Ark 288—J’arslev v 
State 235 SW 797, 161 Aik 246— 
Parsley v State, 230 S W 587 148 

Ark 518 

(4) Simllrir statute is held appliea- 
hle to the crime of assault with in- 
lent to kill Smith V State, 212 P 
H»12, 22 Okl Cr 383 

76. Aik—Wagmer v State, 37 S W 
2d 86, 183 Ark 1153 
Del—State v Lee, 171 A 195, 6 WW 
Hair 11 

Ga—Wilson v Slate, 10 S E 2d 861, 
190 Ga 824- Walton v State, 10 S 
E2d 755, 190 Ga 74C—SaLterfield 
V State, 21 S E 2d 861, 68 Ga App 
7 

Ill—People v Russell, 153 NE 389, 
J22 Ill 295 

NC—State v Keaton, 175 SE 296. 
200 NC 682—State V Giegorv. 166 
S E 387, 20'; N c' 5‘»K 
Okl —Thonipi-on v Slate*, 1 P 2d 811. 
51 Okl Cr 335 

30 CJ i> 14 3 nc)te 81, p 115 notes 10, 
11 

Under statute in some jurisdictions, 
the buiden is not on act used where 
the pi ovHi u t loM V, proof te'lids to sliow 
the crimv is onl^ in inslaughie i jus- 
tiliable, oi e*xt usable 
Aik -Rhine v St itc, 42 S W^ 2d 8, 
184 Ark 220 

(?al—J’tople V* (^aison, 110 P 2d 98. 
43 Cal App 2d 10—J’etiplt \ MtCui- 
dv. 15 P2cl 569, no Cal App 499 
—l‘t oplc V c’oiinors 12 J’2d 43. 124 
Cal App 216— I’«‘uple v Estrada. 213 
P 67, Go Cal At)p 477—People v 
nannon, 209 1’ 1029, 59 Cal App 50 
Okl—Smith \ State, 212 P 1012, 22 
OklCr 18 5 

77 Aik—Stoggin v State, 159 SW 
211, 109 Ark 510 

30 C I p 113 note 86 

78 NC—State v Howell, 10 S E 2d 
815, 218 N C 280 

T’a-“Conimonw ( alth v Flax, 200 A 
632, 331 I’a 145 

Theoretically, the buiden of prov¬ 
ing the absence of legal excuse or 
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The burden of proof rests on accused to estab¬ 
lish any distinct affirmative matter of defense which 
IS wholly disconnected from the body of the offense 
chargedand the same is true as to defensive facts 
which arc peculiarly within the knowledge of ac¬ 
cused 

The buiden is always on the state to rebut ex¬ 
culpatory evidence contained in its own casc®^ 

Where no mitigating circumstances are proved, 
the presumption is that there were none 

§ 194. -Insanity and Intoxication 

a. Insanity 
b Intoxication 

a. Insanity 

While m some Jurisdictions the state has the burden 
of proof of sanity of the accused, ordinarily the burden 
of proof of insanity relied on as a defense is regarded as 
resting on the accused. 


While in some jurisdictions the burden of prov¬ 
ing the sanity of accused rests on the state,^ 
majority of jurisdictions, if a homicide or assault 
with alleged intent to kill is shown, accused has the 
burden of proving his insanity^^ at the time of the 
homicide,if it is relied on as a defense, unless 
such insanity appears from the facts surrounding 
the crime In cither case the prosecution in the 
first instance may rely on the presumption of sani- 

However, there is authority that, where evidence 
IS introduced by accused or the state sufficient to 
raise a reasonable doubt of accused’s sanity at the 
time of the homicide, the presumption of sanity 
ceases, and the burden of establishing sanity is on 
the state 

Proof of temporary or recurrent insanity of ac¬ 
cused does not shift to the prosecution the buiden 
of jiroving accused’s sanity at the time of the homi¬ 
cideIf habitual, chronic, or permanent insanity 


justlflcalion remains on the prose¬ 
cution throughout the trial—Adkins 
V Commonwealth, 168 S W 2d 1008. 
293 Ky 329 

The accuser has burden of proving 
that a< cused is guiltv of punishablf 
homicide—Gill v Commonwealth, 31 
S W 2d 608. 235 Ky 351 

Zn prosecution for xnanslaufiThter the 
state had the burden of proving that 
the homicide wnq not justifiable — 
State V Elmore, 155 So 896, 179 La 
1057 

79. Iowa —State v Morphy, 33 Iowa 
270, 11 Am R 122 

30 CJ p 143 note 86 

80. Tex—Jones v State, 13 Tex 
App 1 

81. Idaho—Stale v Copenbarger, 16 
r 2d 383, 52 Idaho 441 

82. Colo —Abshit r v People, 289 P 
1081, 87 Colo 607 

83. Ind—Noelke v State, 15 NE 
2d 950, 214 Ind 427. 

Mass—Commonwealth v. Clark, 198 
NE 641, 292 Mdss 409—Common¬ 
wealth V Soaria, 175 NE 491, 275 
Mass 201 

30 C J p 113 note 89 

84. US—U S V MiGlue, C C Mass , 
2b P Cas No 15,079, 1 ("urt 1 

Ala—llowe V State, 11 So 2d 749— 
Manning v Slate, 116 So 360, 
217 Ala 357 

Aik—Kellr\ V State, 242 SW 672. 
154 Aik 246 

Cal—People \ Pnmfh. 87 P 2d 1014, 
12 Cal 2tl 720—Peoph* v l-<eong 
Fook, 273 1’ 779. 206 Cal 64 

Ga—Clark \ Slate, 146 SK 617, 
167 Gd 341 

Iowa—State v Maharras, 224 NW 
537, 208 Iowa 127—State \ Cooper, 
191 N W 891, 195 Iowa 258 


Kv—Young V Commonwealth, 81 S 
W2d 505. 258 Ky 766 
Mo—State v Corrington, 116 SW 
2d 87—State v Murphy, 90 S W 2d 
103, 108, 338 Mo 291, citing Cor¬ 
pus Juris. 

NJ—Slate V Ehler.q, 110 A 15, 98 N 
JLaw 236, 25 ALR 999 
N C —State v Rogers, 6 S E 2d 499, 
216 N C 731—State v Bowser, 199 
SE 31, 214 NC 249 
Pa—Commonwealth v Tacobino, 178 
A 823, 319 Pa 65—Commonwtalth 
V Morrison, 109 A 878, 206 Pa 
223 

RT—State v Fenik, I2l A 218, 45 
R I 309 

30 C I p 143 note 90 
Burden of proof of insanity gener.allv 
sec Criminal Law § 576 
Degree of evidence required see In¬ 
fra § .324 
Zn Texas 

(1) The rule staled in the text has 
b<M*n tolloAved—Dobbins v State, 76 
SW2d 1057, 127 Tex Cr 380—Snow 
V State. 291 SW 558, 106 Tex Cr 
222—MtKennv v State, 288 SW 466, 
105 TexCr 353 

(2) Howevci it has been held, on 
a pb'a of guilty, that the burden of 
proof of sanity, under statute is on 
the state—Harris v Slate, 172 SW 
975, 76 TexCr 126 

Znsanity, lunacy, or unsoundnesB of 
mind 

Okl —Hoggatt V State, 94 P 2d 264, 
67 Okl Cr .377 
Zrresistible impulse 
l*a—Cornmonwealth V. Foltz, 5 Pa 
Dist Co 559 

85. Iowa - State v Maharras, 224 N 
W 537, 208 Iowa 127 
NC—State v Jones, 133 SE 81, 
191 N.C. 763 


Okl —IToggatt V State, 94 P 2a 264. 
67 Okl Cr 377 

86. Iowa—State v Cooper, 191 NW 
891, 195 Iowa 258 

Throwing burning gasoline 

The fact that accused killed hus¬ 
band bv throwing burning gisolino 
on him was held not to relieve her 
of burden of proving insanity - State 
V Buck, 219 NW 17, 205 Iowa 1028 

87. Ga —Clark v State, 145 S E 64 7. 
1C7 Ga 341 

Ill—I’eoplo V Matter, 20 N E 2d 600, 
371 111 3.33 

Iowa—Slate v Cooper, 191 NW 891, 
195 Iowa 258 

Miss—^AVav( aster v Slate, 187 So 
205, 185 Miss 25 

Okl- Hogg.att v State, 94 P 2d 26i, 
67 Okl Cr 377 

Pa—CummonwH alth v latobino, 178 
A 823. 319 Pa 05 

Tex—(V.iven \ Stale, 247 SW 515 
93 Tex Cr .328 
30 CJ p 144 note 91 

88. Fla—Thomson v Stall, 83 So 
291, 78 Fla 400 

Miss—Wav (aster v State, 187 So 
205, 185 IMIss 25 

Okl—Iloggalt V State, 94 P 2d 261, 
67 Okl Cr 177 -Leirike v State, 32 
P2d 331 50 OklCr 1—Adams v 

Stale, 26b T’ 790, 40 Okl Cr 14 — 
Albeity v Slate, J40 P 1025, 10 
OklCr 616, 52 1. R A ,N S . 248 
Where prior insanity is shown, the 
btale has the burden of piovmg ac¬ 
cused’s sanity in inurdi'i proseiution 
—Francks v State, 5 S W 2d 157, 109 
TexCr 440 

89. Miss—Ford v Slate, 19 So 665, 
73 Miss 714, 35 L R A 117. 

30 C J p 144 note 97. 
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is shown, the burden of proving that the offense 
was committed during a lucid interval rests on the 
state.®® 

Where insanity is shown to exist prior to the 
killing, there is a presumption of its continuance 

b. Intoxication 

The burden of proof of intoxication as a defense rests 
on the accused 

The burden of proving the defense of intoxica¬ 
tion IS on accused ®2 However, there is authority 
that, where such defense is made, the burden is on 
the prosecution to establish that accused at the lime 
of the homicide was of sound mind 

Voluntary drunkenness does not affect the pre¬ 
sumption of a geneial criminal intent arising from 


the homicide, if other attendant circumstances af¬ 
ford neither justification, excuse, nor mitigation.®^ 

§ 195. -Self-Defense 

In some Jurisdictions the accused has the burden of 
establishing self-defense. In others the burden is on the 
state to show that the homicide was not in self-defense. 

Where accused asserts that his act was done in 
self-defense, the rule as generally stated is that the 
burden is on him to establish such fact,®^ unless 
circumstances showing self-defense arise out of the 
evidence produced against him to prove the homi¬ 
cide®® However, in some jurisdictions, on the 
ground that the burden of establishing the guilt of 
accused rests on the prosecution throughout the 
trial, a plea of self-defense is held not to place on 


90. Mo —State v Schaefer. 22 S W 
447, 116 Mo 96 

30 C J p 144 note 96 

91. Fla —Cochran v State, 61 So 
1S7, 05 Fla 91 

30 C J p t44 note 95 

The presumption is merely eviden¬ 
tiary, and is not conclusive—Slate 
V Jones, 133 SE 81, 191 NC 753 

92. Pa—Commonwealth v Ia< oluno, 
178 A 833, 319 Pa 65—Common¬ 
wealth V Tio\, 118 A 252, 271 
Pa 265 

30 CJ p 144 note 1 
Pm den of provinj? defense penorally 
face Criminal Law § 577 
Depriee of evidence lequired see in- 
fr/i § 324 

Affirmative defense 

In a murder riroseeution. Intoxica¬ 
tion IS an "adlrmalive defense” akin 
to plea of insanity, and. .is eveiy 
man is presumed to be sane and to 
possess a suflK lent de^rei ot na- 
bon to be nsiionsiblc for Ins crime 
until contrary Is proved, burden ot 
such defense is on ai i used — Si .iti* v 
Cureton, 11 S E 2d 469, 21S N c: 491 
Beg-ree of intoxication 

(1) Accused has the burden ot es¬ 
tablishing the degree of his intoxi¬ 
cation—Commonwealth v Walkei, 
129 A 451, 283 Pa 468 

(2) The burden is on accused to 
show that he was so far intoxicaP d 
at the time of the homicide as to be 
incapable of forming a spoeiflc intent 
—State V Crlelcllo, 197 NW 902, 
197 Iowa 772 

(3) Where accused asserts volun¬ 
tary intoxication as a defense, it is 
in< umbent on him to establish th.at 
degree of intoxication which rendered 
him incapable of forming the intent 
to kill, or of acting with premedita¬ 
tion—Long V State, 141 NE 691, 
109 Ohio St 77 

Mitigation of offense 

In a homicide prosecution, the bur¬ 


den of proving drunkenness to mitl- 
Rate the offense rests on accused — 
State V Kelly, 6 S E 2d 5J3. 216 N 
C 627—State V Hammonds, 3 S E 
2d 439, 216 N C 67 

93. Hawaii—U S v Wynne, 3 Ha¬ 
waii Fed 34 5 

94. NC—State v Trott, 130 SE 

6.^7, 629 190 NC 674, 12 ALU 

1114, eitmg Corpus Juris. 

29 CJ p 1056 note 92 
I*iesumption of intent to kill from 
act sec supra § 1S8 

95. Del—State v Stevenson, 18R A 
750. SWWHarr 105—State v , 
171 A 195 eWWHarr 11 

K\ —Mar rum v Commonwealth 160 
SW2d 660, 290 Ky 337—Saler field 
V Cominonw ealth, 157 S W 2d 89 
288 K> 758—Newsome \ Cornmon- 
weilth, 151 S W2d 949, 287 Kv 417 | 
--Tunur \ (Commonwealth. 153 S | 
W2cl 927, 287 Kv 499—Jackson v 
Coiiimniiwe alth, 117 S W 2d 715, 285 
Ky 31.»—Hanks v Commonwealth 
12G SW2d 1122. 277 K^ 647—Ter¬ 
rill V Commonwealth 125 S W 2d 
1015, 277 K\ 155—Huff v Coninion- 
wenllh. 122 S W 2d 1 43, 275 Kv 578 
—Bigbv V Comrnunw'e'cilth, 116 S W 
2d 659, 273 Ky 3 35—W'lreman v 
Commonwealth, 104 S W 2d 1083 
268 Ky 339—Jeter v Common¬ 
wealth, 104 SW2d 979. 26S K\ 

285—Halt on v (Commonwealth, 38 
S W 2d 218, 238 Ky 356 
NC—State v Rogers, 6 S E 2d 499, 
216 NC 731—State v Fleming, 163 
SE 45*3, 202 NC 512—Slate v 

Host, 1.33 SE 176, 192 NC 1 — 
State V Rolunbon, 125 SE 617, 188 
N C 784 

Ohio—Ezell V State, 162 NE 106, 
119 Ohio St 39 

Pa—Commonwealth v Nelson, 144 A 
64 2. 294 F’a 544—Commonwealth v 
Lockett, 139 A 836, 291 Pa 319— 
Commonwealth v Castellana, 121 
A. 60, 277 Pa 117—Commonwealth 
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I V Weinberg, 120 A 406, 276 Pa 
255 

Wash—State v Turpin, 290 P 824, 
158 Wash i03 
30 ('^ J p 144 note 3 
l)(*gTee* ot pie)of requiied see infra 
§ 326 

lu Alabama 

(J) The rule stated in the t<‘Xt has 
been follow'ed - (Cooley v State, 171 
So 725 233 Ala 407—Baugh v State, 
117 So 426, 218 Ala 87—Austin v 
Stall, 4 So 2d 442, 30 Ala App 267, 
cert 1 oral 1 denu d 4 So 2d 4 1 1 24 2 \la 
19—(Coates V State, 199 So 830, 29 
I Ala App 616—M(Hee v State, 144 
So 1 1 2 25 Ala App 232—-30 CJ p 

14 4 note ‘3 

(2) Howevei, undei other decisions, 
it has been held that accustd need 
only introduce e\ idence ol si It-di- 
ti use, .iTid the liurdtn of pioof is not 
on accused—Lee v State, 132 So 61. 
24 Ala App 168 Harbaiee v Slate 
1,30 So 903. 24 Ala App 127—iPike? \ 
Stall 98 So 213, 19 Ala App 432, 
ceitiorari dimed Ex paile St.atf (x 
lel Attorney (leneral, 98 So 215, 
210 Ala 374 

96, Kv — Min IX v Commonwealth, 
100 S W 2d 825 266 Kv SOI 
30 CJ p 145 notes 8-9 

Statutory rule 

By .statute in some jurisdictions It 

15 speciflcallv provided that the bui- 
den of pioving circunistames which 
justify or excuse the homicide de¬ 
volves on aiiustd, unless the pioof 
on the part of the prosecution sufll- 
eiently manifests or tends to estab¬ 
lish such fact—People v Elliott, 22 
V 207. 80 (Cal 296—30 C.J p 145 
notes 10, 11 

Fact that state’s evidence tends to 
show extenuating circumstances, 

however, does not relievo accused of 
the burden of establishing self-de¬ 
fense—State V. Banka, 129 SE 715, 
99 W.Va. 711. 
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accused the burden of proving or, as the rule 
is sometimes stated, the burden is on the prosecu¬ 
tion to show that the act was not in self-defense 98 
Even though the burden of proof on the whole case 
lies with the prosecution, however, the burden of 
evidence, or of PToing forward with the evidence, 
may be transferred to accused 98 Thus, where the 
state’s evidence shows a felonious killing or assault, 
and nothing more, if accused relies on self-defense 
for acquittal he must adduce evidence substantially 
tending to prove it.^ 

lUcmcnis of defense Where the burden is 
on accused to establish or adduce evidence of 
self-defense, the burden is on him to show the 


necessity, or a properly justified belief in the 
necessity, of his act 2 So also he must show the 
absence of a reasonable mode of retreat or es¬ 
cape,^ unless under the circumstances affirmatively 
appearing from the evidence there was no duty on 
accused to retreat ^ The burden docs not rest on 
accused to show affirmatively that he was free from 
fault in bringing on the difficulty 8 On the con¬ 
trary, when the ingredients of self-defense have 
been established, the burden is on the state to show 
that accused was not free from fault,® unless it has 
been shown that the killing was unnecessary for 
self-dcfcnscJ However, theie is authority that one 
who pleads self-defense is required to show that he 


97, III—Poople V Dunenn, 145 NE 
SIO, 31G Ill 106 

Mi(h—IVople V Cathev, 190 NW 
Ib'l, UliO Mlrh 628 

Minn—Stale v Quinn, 243 NW 70, 
186 Minn 242 

Mo — State v Davis, 116 S W 2d 110, 
342 Mo 594—State v Malone, 39 S 
W 2d 7S6. 327 Mo 1217 
X Y —People V Stern, 195 N Y S 348. 

201 AppDjv 687, 39 N Y Cr 542 
Vn —Covington v Commonwealth, 116 
SE 462, 136 Va 665 
30 C T p 144 note 5 
Bnle applies in prosecution 

(1) For assault with Intent to kill 
—State V Hoerner, 2J5 NW 277, 55 
ND 761 

(2) For manslaughter—People v 
Turner 269 P 204, 93 Cul App 133 

08. Iowa —State v Jolin^^on 274 N 
W 41, 223 Iowa 902—State v 

Twine, 233 NW 470, 211 Iowa 450 
—State V llurzette, 222 N W 394, 
208 Iowa 818 

Mich — People v Asbury, 241 NW 
J44, 257 Mull 297 
30 C.T p 144 note 6 
State must show felonious killing' 
The bill den is not on accused to 
prove that he acted in self-del♦ n^e, 
but the state must prove that the 
killing WHS done feloniously, and 
therefore not in self-defense—Stati 
V Thornhill, 178 So 34 3, 188 La 762 
—Stale V Disotell, 158 So 825, 181 
1. 1 149 — State V Richardson, 144 So 
587, 175 La 823—State v Conda, 101 
So 19, 156 Jia 679—State v Linden. 
97 So 299, 154 T-ia 65—State v Vial, 
96 So 796. 153 La 883 -State v 

Scarborough. 94 So 201, 152 La 609 

99. Mo—State v Davia, 116 S W 2d 
110, 34 2 Mo 594 

Okl—I’lot-tor V State, 211 P 1057, 22 
OklCi 4 45 

1 . US—De (Jroot v U S, CCA 
Alaska, 78 F 2d 24 4 
Mo—State v Hobiu ts, 212 S VV 669, 
294 Mo 284 

N Y.—People v. Stem, 195 NYS 


348. 201 AppDiv 687, 39 N Y Cr 
542 

Reason for rule 

“Tliere must be some substantial 
(Vidonfo of self-defense in the case 
before it c'an become an issue ”— 
State V Davis, IIC S W 2d 110, 112, 
342 Mo 594 

2. Ala — Baugh v State, 117 So 426, 
218 Ala 87—Joni s v State, 121 So 
1, 23 Ala \r)p 77—McBiide v State, 
109 So 566, 21 Ala App 508—Vuk- 
ers v Stale, 91 So 502, 18 Ala 
A])p 282, certiorari denied 91 So 
924, 207 Ala 715 

WVa—State v M< Million, 138 SE 
732, 104 W Va 1 
30 C J p 145 note 15 
G-ood faith and necessary force 
Accus(‘d must prove that the honn- 
(ide was committed in good f.iith 
111 lear of death or injur>, and thit 
no more force was used than nc ct s- 
siiv to avert the impending dangi’r 
—Di\on v Commonwealth, 155 SW 
2d 455, 288 Ky 57 

Imminent peril of life or serious 
bodily harm 

(1) Wh<‘re at (Used sought to jus 
tify homit ide on ground of self-do- 
fcurse, it was incumbent on him tf> 
show that at the time he tiled tlu 
fatal shot he was in imminent peril, 
either actual or appaient, of suffer- 
ing severe bodily injuiy at hands ot 
deceased—Tortomasi v State, 189 Str 
901, 28 Ala App 499, certioraii denied 
189 So 905, 238 Ala 253 

(2) The buiden la on accused to 
prove that he was in imminent peril 
of life or St nous bodily harm, and 
that he shot to protect himself, al¬ 
though he was in his own home and 
had no dut\ to retieat, and was fice 
fiom fault in provoking diffic ultv — 
Cooley V. State, 171 So 725, 233 Ala 
407 

Unless snoh fact appears from the 
state’s evidence or other circum¬ 
stances, the necessity to kill must 
appear afftrma lively from the evi¬ 
dence adduced by accused—Thoma¬ 
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son v Commonwealth, 17 S E 2d 374, 
178 Va 489 

3. Ala—Clemmons v Slate, 116 So 
913. 217 Ala 519, denying ceitio- 
ran 116 So 910, 22 Ala App 418-- 
—McBride v Slate, 109 So 566, 
21 Ala App 508 

30 CJ p 145 note 16 

4. Ala —NauKh<‘r v State, 17 So 
24, 105 Ala 26—Lawitr v State, 
317 So 605, 22 Ala App 549 

5. Ala—Batterson v State, 126 So 
420, 23 Ala App 428 

Okl—Edwards v State, 48 P 2d 1087, 
58 Okl Cr 15 
30 CJ p 145 note 18 

6. Ala—Bragg v Stale, 183 So 682, 

236 Abi 270, granting certiorari 
183 So 680, 28 Ma App :i05—Walk¬ 
er v Stale, 126 So 818, 220 Ma 
514—Budalow V State, 122 So 6n. 
219 Ala 407—Huff v State, 126 So 
417, 2 3 Ala App 426-'Jones \ 

State, 121 So 1, 23 Ala App 77- 
Denipsey v Stile 116 So 504, 22 
Ala App 434—M« Bride v State', 
109 So 566, 21 Ala App 508— 

Rhodes v Slati 107 So 722. 21 
Ala App 285—Orr v State, 102 ►So 
58, 20 Ala Vpp 188, certiorari de¬ 
nied Ex paitt Oir, 102 So 61 212 

Ala 1S7—Ltikc'V v State i(>1 So 
537, 20 Ala App 78, certiorari de- 
nn‘d Ex i)t\rte Lake v. 101 So 541, 
211 Ala 615—Hackney \ State, 101 
So 85, 20 AKi App 65—Rice \ 

State, 101 So 82. 20 Ala \pp 102 
—Thomas v Statu, 93 So 287, 18 
Ala \pp 19 1—IVlinor v State, 78 
So 317, 16 Ala App 401—Williams 
v State, 78 So 312. 16 Ala Vpp 
396 

Okl—Edwards v. State, 48 P 2d 1087. 

58 Okl Cl 15 
30 C J p 4 45 note 19 
Aggression or provocation by ac¬ 
cused generally see supra §§ 117— 
121 

7. Ala—Cuffev V Slate. 62 So 293, 
7 Ala App 52 

Okl—Edwards v. State, 48 P 2d 1087, 
i 68 Okl Cr 15. 
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was without fault in bringing on the difficulty,^ 
or that he was not the aggressor, unless it is oth¬ 
erwise proved ^ The state is not bound to prove 
that deceased was free from fault 

Attack on officer Where one who is under ar¬ 
rest, or whom it is attempted to arrest, asserts the 
doctrine of self-defense as against the arresting 
officer, the burden is on him to overcome the pre¬ 
sumption that the officer had not exceeded his duty 
and powers 

Prcmmpt\Ons. Where a person kills anothci, 
there is no presumption that he acted in self-de¬ 
fense, ^2 Qri(j there is no presumption that an ac¬ 
cused pleading self-defense is at fault solely be¬ 
cause he was the aggressor ^3 

express provisions of the statutes in sonic ju¬ 
risdictions, when the homicide takes place to pre¬ 
vent murder, maiming, or disfiguring, if the weapon 
or means used hy the person attemjiting or com- 
mitling such murder, maiming, or disfiguring arc 
such as would have been calculated to juoducc that 
result, it IS to be presumed that the pci son so using 
them designed to inflict the injur) The rule docs 
not applv to an asSiUilt with <i weapon which is not 
deaclly,^^^ unless from the manner of its use the in¬ 
tention to kill evidently appears,"*® or where there is 
failure to show that deceased was .it the time of the 
difficulty using or attempting to use the deadly 
weapon of vvhic’h he was possessed*^ The mere 
fact that deceased had a knife in his hand at the 
time of the homicide docs not of itself raise the 

a sc --state V Floyd, l.^iS SE 809, 

ICO S C 4!'0 

9. Iiid T—lUinouRhfa v U S , 90 S 
W 8. 6 Ind T 164 

10. Ala —Davis v State, 66 So 67, 

18S Ala 50 

11. Kv—Caporton V Commonwealth, 

225 SW 481, 189 Kv 652 

12. Tex—Pov«>r v State, 277 S W 
675, 102 Tex Cr 113 

13 Ind—Males v State, 156 NE 
403, 199 Ind 196 

14. Tex — McCrew v State, 80 S W 
2d 748, 128 Tex Cr 238—C,unn v 
State, 252 SW 172, 95 Tex Cr 270 
30 CJ p 145 note 24 
Absolute presumption 

Wheie thf evidence laises the is¬ 
sue of the use of a deadly weapon hy 
doceabed, it is an absolute presump¬ 
tion that deceased intended to in¬ 
flict the injury mentioned In the stat¬ 
ute —Whatley v State, 149 S W 2d 
98, 141 TexCr 436—Mf*Coy v State 
117 SW2d 787. 135 TexCr 71—Ga> 

V State, 115 S W 2d 
356—Yarhoroufth v 
729, 129 TexCr 177 


presumption of intent to kill,i® although the fact 
that deceased held a gun in hus hand may raise 
such a presumption,*3 unless the gun was not being 
used or in a position to be used 20 One who was 
in the act of drawing his pistol while uttering 
threats against accused must be held to have been 
“using” a deadly weapon under the statute The 
statute IS applicable where deceased did not in fact 
have a deadly w'eapon but where accused reason¬ 
ably believed that deceased had a deadly weapon 
with which he was about to attack him,-- and where 
deceased attacked a companion in whose defense 
accused claims to have acted ^3 The statute can¬ 
not be applied to raise a presumption of intent to 
kill against accused because of accuscers use of a 
deadly weapon -•* Although the statute uses the 
phrase “when the homicide lakes place” it has, 
without discussion of the point, been held applica¬ 
ble to cases w'hcrc accused was accused merely of 
making an assault with intent to murder 35 

§ 196. -Accident 

The defense that a homicide was accidental is not 
usually considered an aflirmative defense, but ns a denial 
of criminal intent, placing the burden of proving such 
intent on the prosecution However, under statutes plac¬ 
ing on the accused the burden of proving circumstances 
of mitigation, justification or excuse, there is authority 
extending such burden to a claim of accidental killing 

The defense that the homicide was accidental is 
not considered as an affirmative defensc,^^ hut as a 
denial of criminal intent, placing the burden of 
proving such inteni on the prosecution 37 However, 

25. Tpx - Scott V St.Tlr 81 RW 
950 46 TtxCr 305— Hall \ Slate, 

66 SW 7 S3, 4 3 Tox Cr 179 

ND—State \ Hazlet, 113 NW 
374, 16 N D 426 

- (^omrnoiiwoa 1th \ Klu'^ka, 3 A 
2d J9S 133 I’a 65—Common¬ 
wealth V Dcitiick, 66 A 1007, 218 
Fa 36 

30 C T p 140 note 36 
27. La—State \ Graflam 13 So 2d 
24 9 

Pa --(''ommonwenlth v Klu^ka 3 A 
398 3 33 I^a 65—e’'ommonu« alth 

DiitiuK, 06 A 1007, 218 I’a 36 
30 e’ 1 p 140 note 16 
Fuiden of pTO\infi: intent to kill flee 
sujira ISS 

Homicide by misadventare 

In H piosiiution tor mnnslaufirhter, 
the burden is not on act use d to pro\e 
thni Iht honiKidt occurred by mis 
adv<*nturc but on the state to .show 
an unintentional homicide du(‘ to a 
reckless disic#;ard of others, an un- 
InwfuJ at t malum in se or an act 
malum prohibitum proxrniately caus- 
tnK the homrcide —State v Budge, 
137 A 244, 126 Me. 223, 63 A L R 
241. 


929, 134 TexCr 
State, 84 S W 2d 


15. Ttx ^I'rrstoe v State. 236 SW 

991 9(» TexCr 650 

30 C I p 14.5 note 25 

16. Tex—Rtrio>\ \ Slate, 120 SW 
1 74, 56 TtxCr 343 

17 Ttx—MtCiew v State. 80 SW 

2d 748, 128 TexCr 238—Lawrence 
V State, 18 S W 2d 181 112 Tt\ 

Cr 059—Ciinn v State 252 S AV 
172 93 Tex Cr 276 

30 CJ i> 145 note 27 

18 Te\—Hollm.in v State 212 S 
W 66 3. 85 TtxCr 371 

19. Ti'x—Holme’ll v State, 155 S 
W 205 69 Tt'XCr .388 

20. Tex — Andtison v State, 140 S 
W 457, 0.3 TtxCr 525 

30 C J p 140 note 30 

ai. Tex—Ward v State, 18 S AV 
793, .30 Tex App 687 

22 . Tex —McMr< hael v State, 93 S 
W 723, 4 9 TexCr 422 

23. Tex—Deneaner v State, 127 S 
W 201 58 TexCr 624—lardley v 
Slate. 100 SW 399, 50 TexCr 644, 
123 Am S U 869 

24 . Tex —Borden v State, 62 S AV 
1064, 42 TexCr 648 


26 . 

l"a 
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under statutes placing^ on accused the burden of prov¬ 
ing circumstances of mitigation, justification, or ex¬ 
cuse where the commission of the homicide is 
proved, there is authority extending the burden to a 
claim of accidental killing 28 

There is no presumption that a killing was acci¬ 
dental 29 

Where «iccused claims that he shot to frighten de¬ 
ceased and accidentally killed him, the fact that at 
the linu .icciised was angry, excited, or frightened 
will not necessarily raise the presumption that be 
failed to use due caution and circumspection 

§ 197. - Other Particular Matters of De¬ 

fense 

The burden of proving matters of affirmative defense 
is on the accused 

The burden is on accused to show that he killed to 
prevent miirder^l or the commission of a felony *’‘2 

The burden has been held to be on accused to es¬ 
tablish a defense that deceased commuted suicide,^2 
however, there is authority to the contrary ^4 

Under a statute making the commission of an 
abortion resulting in death manslaughter in the first 
degice, unless it was necessary to preserve the life 
of deceased, the burden of proving the exception is 
on accused 25 

Where it is shown that accused sold a drink con¬ 
taining poison which caused death, the burden is on 
him to show th.it he did not ])ut the poison into the 
drink or know it was there 

Tn a prosecution for an assault with a deadly 
weajion with intent to kill, accused has the burden 
of showing that the weapon was unloaded to sus¬ 
tain his defense that no assault was comniitted, 


the presumption being that such weapon was load¬ 
ed 28 

Defense of family or property Accused must 
show facts making apparent the necessity of exer¬ 
cising the defensive right of protecting his family 
or property 29 

The burden of proving an alibi, not being a matter 
peculiar to prosecutions for homicide, is considered 
in Criminal Law § S74 

§ 198. Personal Relations 

It has been both affirmed and denied that an addi¬ 
tional presumption of innocence may grow out of the 
relation between the accused and the victim of the homi¬ 
cide, such as that of parent and child or husband and 
Wife 

There is authority that where a man is charged 
with the murder of his wife there is a strong pre¬ 
sumption of innocence arising from the existence 
of the marital relation in addition to the legal pre- 
sum])tion of innocence that exists in any case 
Other authorities deny the existence of any such 
I additional presumption in cases of wufc murder, 
or in the case of a parent charged with the murder 
of his chikH 2 

Where such ])resumi)tion is asserted, it may, of 
course, be rebutted by evidence dispioving the mar¬ 
ital relation,'**^ showing infidelity of accused,^* ill 
ticatiiicnt of deceased by accused,or evidence of 
.m unwilling marriage 

§ 199 Grade or Degree of Offense 

A killing, or a killing with a deadly weapon, may 
raise a presumption of murder, the burden being on the 
accured to show that the offense was of a lower grade or 
excusable Under statutes defining murder and dividing 
It into degrees, ordinarily the proof of a killing or a killing 


28. Ark—Jimmi r&on v Stale, -TS, 
S \V G02, 169 Ark T.tl 

Cal -r<opk‘ V Gull, 91 I’ 615, 151 
Cal 592 

29 NJ — Stall V SiUciio, 76 A 
^ (M,;), 79 N T Iviaw 482 

30. Idaho—State v Voss, 199 P 87 
.14 Idaho 164 

31. tJa—Mill hell v State, 22 Ga 
211, 68 Ain D 493 

32. K\ —Le.u li v Commonw ealtli, 
112 SW 595, 129 Kv 497, 3.3 Ky L 
1016 

33. I)('l--State v Donovan, 8 A 2d 
876 1 Ttiiv 257 

34. Iowa—State v Beeson, 1.36 N 

W 317, 1.5^) Iowa 355, Ann Cas 

1914D 1275 

Term—prisons v State, 16 SW 726, 
00 Tenn 291 

35. Kan—Stale v No&saman, 243 P 
326, 120 Kan 177 


N Y —People v Hammer, 186 N Y S 
132, 194 Api) Div 712—People v 

McGonoKal, 17 N Y S 147 


36. N (' — 

-State V Keever, 97 

SE 

727, 177 

NC 111 



37. Anz- 

—Let v State, 

229 P 

939, 

27 ArJ7 

52 



38. Ai k — 

-Ball v State, 

95 S W 2d 

6J2, Plli 

Aik 858 



39. Tex 

\ikhainmer v 

Slate, 

296 

SW 301 107 TexCr 

191 


Defense of sons 



Wheie 

at t used claimed that 

he 


killid in d« tense of his sons, the 
hiiidtn IS t)n him to show that they 
wi t< in jinnnneiU peiil - (’’.irroll v 
State, 68 So 5 10. 12 Ala App 69 
Proof of owneislilp of property 
Wheie an aiiusid thaigid w'llh 
muidir Telies on his lcf’,nl ri|?ht to 
l>rotert his property, it i.s incumla nt 
on him to show ownership of the 
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pioperty involved—I).anii Is v Slate, 

1.5.5 S W 2d OUO, 142 Tt x ("r 587 

43. Conn—State v Gieen, 35 Conn 
20 \ 

30 C J p 146 noil 49 

41. Iowa--State v Meyer, 163 N 
W 214, 180 lowi 210 

Tt\- Blown v Slate, J69 SW 437, 
74 TcNCr 3.56 

30 C J p 146 nol< 51) 

42. Ala- Hriwis v State, 7 So 302, 
88 Ala 37 

43. Conn - State v Green, 35 Conn 
203 

44. Conn —State v Watkins, 9 
Conn 47. 21 Am D 712 

45. Ga—Campbell v State, 51 SE 
644 123 Ga 5 13—Itoherts v State, 
51 SE .3 74, 123 Ga 146 

46. Idaho—State v McClurg, 300 P 
898, BO Idaho 762. 
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With a deadly weapon raises a presumption of murder 
in the second degree. 

As has been noted, mahcc, which as discussed 
supra § 14, is the feature distinguishing murder at 
common law and under statutes declaratory thereof, 
may be inferred from the killing under rules stated 
supra § 23 or from the killing with a deadly weapon, 
see supra § 25, in the absence of circumstances of 
alleviation, excuse, or justification Hence, under 
such circumstances, the presumption is that the 
homicide is murder,^'^ and the burden is on ac¬ 
cused to show that the offense was of a lower 
grade Under st<itulcs defining murder and divid¬ 
ing It into degrees, while the presumiition from the 
proof of a killing or a killing with a deadly weapon 


in the absence of other evidence as to the circum¬ 
stances of the killing may be that it was murder,^^ 
although as to this there is conflicting authority,50 
the circumstances essential under the particular 
statute to characterize the offense as minder in the 
first degree, such as deliberation and premedita¬ 
tion,or a ])rcmcditatcd design to eftect death,52 
or express malice,'53 or the deliberate purpose to 
take life or do some great bodily harm,54 cannot 
be presumed Hence, under the oiieration of such 
statutes, ordinarily it is held that the murder is 
murder in the second degree, where the definition 
of such degree docs not include the essential ele¬ 
ments hreinbefore stated,^® the burden being on the 


47 Ga—Walton v State, 10 S E 2d 
100 Ga 746—Key v State, 170 
SE 220. 177 Ga 329 
Ind-—M^Kee v Statt, 164 NE 372, 
19f^ Ind 590 

Mis.s—McGehoe v State, 104 So 150. 
138 Miss 822 

I'a —(Commonwealth v Folty, 6 Pa 
Dist \ Co 559 
30 C J p 14 0 note 59 
A felonious homicide is presumed 
to he inuideT and not manslauKhter 
—Commonwealth v, Lossner, 118 A 
24 274 Pa 108 

Where the fact of the kllliugr is 
controvexiied, the presumption does 
not ai i‘^(* against accused unless it 
IS shown that he tominitt<d llu 
homu ide—I5ea(h v State, 75 SK 
139, 138 Ga 265 

48. Ga—'Wilson v State, 10 S E 2d 
861, 190 Ga 824 

Miss—WiJfiht V State, 139 So 869, 
162 Miss 194 

N c'—State v Teirell, 193 SE 161, 
212 NC 115 Slate v Roliinson, 
125 SE 617, 188 NC 784—State v 
r’asoui, 111 SE 779 183 NC 793 
Pa—Coninionw eallh v VVeinhiig, 120 
A 400. 276 Pa 255 —Comirion- 

weaUii v Gieen, 10 ]*aDist Co 
50 afllrmed 141 A G24, 292 Pa 579 
30 CJ p 14 0 not! 60 
Prlma facie case 

Tlu state isLablishtd a priina facie 
({is<‘ when it pTodueed CMdem <■ sutfi- 
( lent to show that at oust d killed de¬ 
ceased in tile manner and in the 
(ounLv allfUf'd in the jiuIk tmerit, 
thirthv shirting to accused the bur¬ 
den of g^oing forward with the evi¬ 
dence to show justitK ation or such 
niitii;atingr fails as would reduce 
the prade of homicide from murder, 
wheie state’s evidence within itself 
did not show such justification or 
mitigation—Satterfield v State, 21 
S E 2d 861, 08 Ga App 7 

49. Iowa —State v Krampe, 140 N 
W 898, 161 Iowa 48 

30 CJ p 147 note 62 
Deflnltionb of degrees of murder see 
supra Sb 29-36. 


A homicide will he deemed murder 

unh'ss th« re is evidence of tiicuni- 
slanccs of mitigation iciJuclng crime 
to manslnufihlei —People v Ford, 
258 P 1111, 85 Cal App 258 

50. Fla—Miller v State. 77 So 669. 
75 Fla 136. ERA1918C 562 

30 C J p 147 note 63 

51. Iowa —Slate \ O’Donnell, 157 

NW 870 76 Iowa 337 | 

no CJ p 117 note 65 
Piesiimption as to premeditation and 
deliberation s(‘e suT>ra 5} 192 
52 Fla—Dukes v State, 14 Fla. 499 
30 CJ p 117 note 66 
Presumption as to intent see supra 
§ 188 

53. Tex—ITatnhv v State, 36 Tex 
523 

30 CJ p 117 note 67 
Presumption as to malieo see supra § 
191 

54. Mo—State V Evans, 65 Mo 574 

55. Cal—Pc'Ople v Connors, 12 P 2d 
4h 124 Cal App 216 

1(3.,ho—Stale V ("openharger, 16 P 
2d 383 52 Idaho 441 

Mo—State \ Cade, 34 S W 2d 82, 326 
Mo 1132—Stale v Henke, 285 S \\ 
392 

Mont—Stale v Le Due, 300 I* 919, 89 
Mont 545—Slate v Chavez, 281 P 
352, 85 Mont 544 

N C —St Lie V Durrage, 25 S E 2d 39 1, 
221 NC 129—Sl.ile v Ri iRht, 2 S 
E2d .511 215 NC 537 
Pa —Commonwealth v Ciirroll, 191 
A 6HI, 326 I'a 135—Commonwealth 
V Konianu, 16t» A 902, 311 Pa 415 
--Commonwealth v Troup, 153 A 
337, 302 Pa 216—Commonwealth v 
Senft, 12 Pa Dibt & Co 715—Com¬ 
monwealth V Foltz, 5 Pa DIst &: 
Co 559—Commonwealth v Grimm, 
5 Pa Dist Ar Co 287—Common¬ 
wealth V Schultz, 14 Northumb 
LegJ 165 

Va —Hobson v Youell, 16 S E 2d 76, 
177 Va 906—Bradshaw v Common¬ 
wealth, 4 S E 2d 752, 174 Va 391— 
Nelson v Commonwealth, 191 S E 
1 620, 168 Va 742—^Adams v. Com- 
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monvvealth, 178 SE 29, 163 Va 
1053—Ballard v Commonwealth, 
159 S E 222, 156 Va 980—Nelson 

V (’ommonw'oallh, 150 SE 407, 153 
Va 909 —Mercer v Commonwealth 
142 SE 369, 150 Va 588—Mundy 

V Commonwealth, 131 SE 242, 144 
Va 609—Martin v Commonwealth, 
129 SE 348. Ill Va 479—M( Mur¬ 
ray V Commonwealth, 129 SE 252, 
14 3 Va 489 

Wash—Stale v Anc’eison, 116 P 2d 
346. 10 Wash 2d 167—State v Da¬ 
vis, 108 P2d 641, 6 Wash 2cl 690 — 
State V Gallagher, 103 P 2d 11(10, 4 
Wash 2d 4 17—State v Mai tin, 30 
1* 2d 660, 176 Wash 637 
30 C T p 117 note 70 
Sffect on other presumptions 

1‘resumptions that accused is in¬ 
nocent and that homu ido is second 
d«‘gree murdei mav exist in the 
same case and together with other 
presumptions, for< o and eftecl of any 
or ali of them heiuK deteiminahle aft¬ 
er evidence is all In —Camphi 11 v 
Commonwealth, 174 S E 856, 162 Va 
818 

Purpose of presnniption 

The pieaumption is not one estab¬ 
lished for tlie benefit and protect on 
of a persem charged with crime, hut 
was originally adtipled of necessity 
to assist the stale in estalilishing a 
tonnected and complete prima ti le 
f<ist —State V Davis, 11I8 P 2d 611. 

I 6 Wash 2d 696 

I The killing of ofilcere of the law, 

while in the due and lawful perlorm- 
ance of then duties, is presumed to 
he murder in second degree, in ab¬ 
sence of conliaiv evidence—State v 
Lewis, 131 A 566, 3 WWHarr, Dei, 
123 

Killing with a deadly weapon 

(I) Generally a presumption of 
murder in the second degree arises 
from an intentional killing of a hu¬ 
man being by another where a dead¬ 
ly weapon is used by him at a vital 
part of the body, in the absence of 
proof of other facts tending to show 
deliberation to raise such killing to 
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prosecution to raise it to the first dc^?ree,56 and on 
accused to reduce the grade of the crimc.57 How¬ 
ever, under a statute making a homicide murder 
in the first degree when perpetrated with a pre¬ 
meditated design to effect the death of the jicrson 
killed, It has been held that the presumption of the 
premeditated design essential to the conviction of 
murder in the fiist device may arise from the unex¬ 
plained fact of the killing,and this is more obvi¬ 
ously so where the statutory phrase “premeditated 
design” IS construed as reciuinng merely an actual 
intent to kill,"'^ although under a similar statute it 
has also been held that in order to determine tht 
classification of the offense there nuisl be something 
more than a mere proof of the killing,«ind a like 
conclusion has been reached by some authorities 
under <i statute mcdving the presence or absence of 
deliberation and premeditation the distinction be¬ 
tween murder in the first and second degrees’®^ 
Under a statute placing the burden of proving cir¬ 
cumstances of mitigation, justification, or excuse on 


accused where the homicide by him has been proved, 
it has been held that where the state has proved 
the commission of a homicide by accused the pre¬ 
sumption IS that he is guilty of murder in either the 
first or second degree unless the proof offered by 
the state itself tends to reduce the offense to man¬ 
slaughter or to show that the act was justifiable or 
excusable 

Attendant urcumstanccs As has been shown 
supra § l^U, the premeditation or deliberation es¬ 
sential to murder in the first degree may be in¬ 
ferred from the facts and circumstances of the 
killing and hcncc, where the circumstances are dc- 
velo])ed b} the evidence, they may be sufficient to 
raise a ptc sumption of murder in the first degree,®^ 
and It has been held that, where the facts char- 
acteri/ing the homicide are developed by the evi¬ 
dence, .1 presum])tion as to the degree of the homi¬ 
cide cannot be invoked 

Where the fads ,md circumstances attending the 
killing are detailed by eyewitnesses, the question 


murder in the first dep^’oe, or to show 
want of piem(‘ditalion and malice to 
loduce the killinK to manslaughter, 
or to show that such kilims’ was ex- 
cusai>le OT iustifuihle—State v Mil¬ 
ler. 14 8 SW2d 241. J46 Mo 816— 
State V Cook, Mo, 44 S W 2d — 
State V Wampler, Mo, 58 S W 2d 
266—State v F.ason, 18 S W 2d 71. 
.122 Mo 12‘V.)—Stale v Snow, 238 S 
W 1069, 293 Mo 143 

(2) The intentional use of a dead¬ 
ly weapon raises the rebuttable pre- 
suinptK*n that nceused is puillv of 
murder in the second dt Riee, hut such 
liresumption is not laised l)v the mere 
use of such a weapon—St.ale v Dch- 
nam, 22 S K 2d 562, 222 NC 266 

(3) ()lh(T .statements of th<‘ lulo 
Mo—State v Pairo, 130 S W 2d 520 

—St.ite V Westmoreland, 126 S VV 
2d 2(>2—State v MetVaeken, lOS S 
W2d 372, .141 Mo 697—Stale v Al- 
lister 295 S W 754, 317 Mo 348 
NC—Slate v IVirv, 184 SE 54.5 
209 NC 60 i—Stale v Walker, 137 
S E 429, 193 N C 489 
30 C ,1 p 147 note 70 [h] 

56 Mont — State v ('’linveiS, 281 P 
352, 85 Mont 544 

NC—Slate v Periv, 184 SE 545, 
209 N C 604 

Pa—Commonwealth v Tacohino, 178 
A 823, 319 T’a 65—Commonwealth 
V Ilom.iim, 166 A 902 311 Pa 

415—CV)mrnon\v e.ilth v Cninrn, 6 
Pa Dist Co 287 

Va—Hobson v Vouell, 15 S E 2d 76, 
177 Va 906-' Pu.icl'-tiaw v Common¬ 
wealth, 4 S E 2d 7.52 171 Va 391— 
Nelson v Commons t allh, 191 SE 
620, 168 Va 74 2—Adams v Com¬ 
monwealth, 178 SE 20, 163 Va, 

1053—Puckett v. Commonwealth, 


160 SE 19, 157 Va 800—Nid.son v 
(Commonwealth, 150 SE 407 153 

Va 909—Merc er v Commonwealth, 
112 S ro 369. 150 Va 588—Me Mur¬ 
ray \ Commc>nwealth, 129 S E 2,5 
143 Va 4 89 

Wa'-h - .Slate v D.svis, 108 P 2d 611, 
6 Wash 2d 696—State v Gallag^hcT, 
10 1 P2d lUiO 4 Wash 2d 4 37— 
Stale V M.irtin, 30 2d 660, 176 
"Wash 637 

30 C J p 148 note 71 

57. Mont —Slate v Chave7, 281 P 
352, 85 Mont 54 1 

N C —State \ PurraKc, 25 S E 2d 393 
223 N C 129—Slate v Dcdmnm, 22 
S K 2d .562. 222 N (” 266—State v 

lieaehum, 17 S E 2d 674, 220 N C 
531- State v Sheek, 15 S E 2d 282, 
219 NC 81]—State v Brifirht 2 
SE2d 541, 215 NC 5 17—Stale v 
Moslev, 195 S E 830. 213 N C 304 
—Stale V Robinson, 195 S E 824 
213 NC 273—State v Keaton, 17.5 
S E 296, 206 N C 682—State v 

Giepoiy, 166 SE 387, 203 NC 

528 

T’a —(\>mmonwtaUh v Carroll, 191 A 
()10, 326 T'a 13.5—(3ommonwe.alth v 
Romanic. 166 A 902, 311 Pa 415 
*—Commonwealth v l»raKO, 88 
PittshEegJ 617 

Va—Hobson v Youell, 15 S E 2d 76, 
177 Va 906- Bradshaw V (Common¬ 
wealth, 4 S E 2d 752, 174 Va 391 
—Nelson v Commonwealth, 191 S 
E 620, 168 Va 7 42—Adams v 

Commonwealth, 178 S E 29, 163 

Va 105 J—Puckett v Common¬ 

wealth, 160 SE 19, 167 Va 800 
—Ballaid v Commonwealth, 159 
SE 222, 166 Va 980—Nelson v 
Commonwealth, 150 S E 407, 153 
Va 909—M«tr(.er v Commonwealth, 

1100 


112 SK let. 150 Va 588—Mundv 
V Commonwealth, 131 SE 242, 144 
Va 609—Scott v Commonwealth, 
129 SE 360, 143 Va 510—MiMur- 
rav \ (CoTriTuonwealth, 129 S E 252, 

113 Va 489--Sims v Coinmon- 

weilth, 115 SE 382 134 Va 7J6 

Wash -Stale v Davis, 108 P 2cl 611. 
6 W.ish 2d 696- SLal(‘ a G illusher. 
103 I'2d 1100, 4 Wash 2d 4,37— 

Stile V Mir tin, 30 P 2d 660. 176 
Wash 637 

30 C 1 p 148 note 72 

Ih ( siirni)t ions and burden of t)roof as 
to matters of defense see supra § 
192 

58. Minn—Stale v Brown, 43 N W 
69, 41 Minn 319 

30 C J p 148 note 74 

59. Wis —Farino v Stale, 234 N W 
366. 20 i Wis ,374 

30 C J p 148 note 75 

60. Fla—Miller v State, 77 So 669. 
75 Flci 136, EIIA1918C 562 

.30 C J p 148 note 76 

61. Cal —People v Beleneia, 21 Cal 
644—People v Gih.son, 17 Cal 283 

62. Ari7 —Slate v Ponee, 124 P 2d 
54 3, 59 An/ 158—Harris v State, 
46 I* 2d 1082, 46 Anz 121--Vili- 
bore:hi V State. 43 T’ 2d 210, 45 Anz 
275—Miirinda v State, 26 1’2d 241, 
42 Anz 358 

63. W Va—State v Ht*dri<k, 130 S 
E 295, 99 WVa 529 

64. Mo—State v Murphy, 90 S W 2d 
103, 338 Mo 291—State y Majois, 
44 S W 2d 163, 329 Mo 148—State v 
Cole, 263 SW 207, 304 Mo 106 

30 C.J p 148 note 83. 
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as to the grade of homicide rests on the evidence, 
and not on the presumption 

Rebuttal by evidence of prosecution. Where the 
state’s own case shows adequate cause, reducing 
the offense to manslaughter, it is incumbent on the 
state to overcome the effect of such evidence to ob¬ 
tain a conviction of murder, 66 and accused may 
take advantage of the case as made by the state to 
reduce the homicide to manslaughter 67 So, where 
the state's evidence suggests an accidental killing or 
homicide by misadventure, the presumption of mur¬ 
der in the second degree does not arise 68 

Homicide in perpetration of felony Under a 
statute making a homicidt committed in the at¬ 
tempted perpetration of a felony murder in the 
first degree, the prosecution must establish the fact 
that accused attempted the felony, and that death 
occurred as the outcome of such attempt 69 It is a 
legitimate assumption that one who plans a rob¬ 
bery or burglary, and by an overt act attempts to 
carry it oul, has also planned to escape from the 
scene of his crime ^6 

Murder by Poison, lying in loait, etc Under stat¬ 


utes authorizing a conviction of murder in the first 
degree without proof of premeditation and delib¬ 
eration under certain circumstances as in case of a 
homicide by poison, lying in wait, etc , proof of the 
intentional killing in such cases raises a presump¬ 
tion of murder in the first degree 

Murder loitlumt malice The burden is not on ac¬ 
cused to prove the circumstances that would con¬ 
stitute the killing one on adequate cause or one of 
murder without malice as distinguished from mur¬ 
der with malice 

Treachety, etc In a jurisdiction where qualify¬ 
ing circumstances such as deliberate premeditation, 
treacher>, or the like are essential elements required 
to raise a homicide to the degree of murder, such 
qualifying circumstances must be proved by the 
prosecution 

On a charge of involuntary manslaughter, the 
prosecution has the burden ot proving that accused 
committed an unlawful act, nut amounting to a fel¬ 
ony, or an act not merely careless but also so rash 
and reckless as to approximate unlawfulness 


B ADMISSIBILITY IN GENERAL 


§ 200. Statement of Rule 

Generally speaking, the prosecution may show any 
matte* 8 tending to prove the elements of the homicide or 
the accused’s participation therein, while the accused may 
show any matters tending to exculpate him or to reduce 
the grade of the offense, but to be admissible the evi¬ 
dence must be relevant, competent, and material to the 
issues 

Broadly speaking, it is competent for the prose¬ 
cution to show any matters which tend to estab¬ 
lish any of the essential elements of the crime or 
to connect accused therewith, while accused may 
show any matters w’hich justly tend to exculpate 


him or to reduce the grade of the offense Any 
evidence which is otherwise pcitinent and r^'ason- 
ably tends to show that a killing w^as unlawful is 
admissible in a prosecution for manslaughter even 
though the evidence may make a case of murder *^6 
Evidence, however, to be admissible must he rele¬ 
vant to the points in issue, and no circumstance is 
admissible which does not tend to establish a fact 
material to the prosecution or defense, or from 
which no iircsiimption or infeience can be reason¬ 
ably drawn with rcftrcnce to a material fact oi in¬ 
quiry involved in the issue \\1ierc the jieculiar 


65 Mo—State v Malone, TO ft W 2d 
786 327 Mo 1217—State v Cole, 

264 SW 207. 304 Mo 105 

66. Tex—Bibb v State, 206 SW 
135, 83 TcxCr 616 

67. Mont—State v Kuum, 178 P 
288, 55 Mont 436 

68 NC—State v Gregory, 166 S K 
387, 203 NC 528 

69. NH—State v Gieenleaf, 54 A 
38, 71 Nil 606 

NY —People V Marendl, 107 NE 
1058, 213 N Y (.00 

70. Under a statute providing that a 
murder commitU'd in the perpetration 
or certain felonies shall be deemed 
murder in the first degree, as respects 
whether there has been such a break 
In chain of events between initial 
crime and a homicide committed 


while departing from scone of Initial 
crime as will relieve arcu«ied from 
the < IT(< t of such statute it is a If- 
gilimate assumption that one who 
plans a robbery or burglary, and by 
an overt act attempts to tarry it out, 
has also planned to escape from scene 
of tiirru —Commonwealth V Kelly, 10 
A 2d 431, 337 Pa 171 

71. DP—Sabens v U S.IOAppD 
C 440 

NC—Slate v Matthews, 65 S E 342, 
142 N C 621 

72. Tex—Hrewer v Stale. 157 SW 
2d 388 14 3 Tex Cr 136 

73. I’hilippine—U S v Aslul, 21 
Philippine 65—U S v Asilo, 4 
Philippine 176—U S V Perdon, 4 
Philippine 141 

30 C J p 148 note 81 
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74. Pa—Pommonweallh v Ushka, 
198 A 1(>5. 130 Pa Super 600 

75 Trx - 0’Ke( fe \ State, Cr , 167 
SW2d 10 15 
30 r J p 14 S not.* 90 
Status of deceased as police oiBcer 
III piosetuliori for murder, where 
aerused d.^nicd that he knew deceased 
was iiohfe officer, evidence of fact 
that dt ( eased was an officer w^as ad- 
rnissibk, in vitw of former admis¬ 
sions of accused that he possessed 
such knowledge, and fact that he 
lived and worked near b\, and know 
deceased, who wore badge —Com- 
monwtalth v Scott, 130 A 317, 284 
Pa 159 

76. Miss—I’rice v Stale, 120 So 751, 
162 Miss 625 

77. Ala—Bagwell v State, 117 So. 
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circumstances inspiring: the deed are subject to con¬ 
troversy and uncertainty, the prosecution may ad¬ 
vance any theory within the range of human experi¬ 
ence and reasonable probability, and support it by 
appropriate evidence,and conversely, in a prose¬ 
cution based on circumstantial evidence, testimony 
presenting a theory consistent with accused’s inno¬ 
cence should not be excluded because the circum¬ 
stances incriminating accused are more numerous 
or more cogent 

§ 201. Corpus Delicti 

Proof of the corpus delicti may be made by any legal 
evidence Evidence of circumstances tending to establish 
it IS admissible The accused may introduce evidence of 
any fact tending to show that the alleged victim is alive, 
or, If dead, that he did not die as the result of a criminal 
agency 

Proof of the corpus delicti in a homicide case, 
that IS, the fact of death by the criminal agency of 
another, may be made by any legal evidence It 
has been said that the best proof of the corjius de¬ 
licti IS the finding and inspection of the dead bodv 
but, in the absence of direct evidence, the corpus 
delicti may be sufficiently proved by circumstantial 
evidence, as explained infra § 312, and evidence of 
circumstances tending to establish it is admissible 
Any fact which tends to show that the alleged vic¬ 
tim IS still alive, or that the person killed did not 
die as the result of criminal agency, may be shown 
by accused,^^ .is, for example, that the alleged vic¬ 
tim has merely absented himself from home Tn 
order to establish the faet of death and to rebut 
accused’s claim that deceased has merely gone away, 


evidence of declarations and acts of deceased neg¬ 
ativing any intention of leaving home is compe¬ 
tent Evidence of events happening after the dis¬ 
appearance of deceased, and which could not have 
influenced his departure, is not admissible to sup¬ 
port such a claim by accused Competent evi¬ 
dence of the fact of death is not rendered objec¬ 
tionable merely because the witnesses give other in¬ 
competent testimony Notwithstanding the intro¬ 
duction of other evidence to prove the corpus de¬ 
licti, it IS proper to admit the remains in evidence ^8 

It is not necessary that the corpus delicti should 
be proved bc>ond a reasonable doubt before other 
evidence may be introduced which corroborates it 
or strengthens reasonable inferences drawn there¬ 
from 

Farticiilat circumstances It is ordinarily compe¬ 
tent to admit evidence of sundry particular circum¬ 
stances tending to show the corpus delicti, such as 
the condition ot the body when found,and the pic- 
vious physical condition of deceased 

Proof of bloodstains at or about the place whc«*c 
violence IS alleged to have been inflicted,or ujion 
articles of deceased found in possession of accused 
and not satisfactorily explained,is com^iclent 

Previous threats of accused ag.iinst deceased, 
however, arc not admissible as proof of the corpus 
delicti and in a prosecution for wife murder it 
is not competent to admit evidence of the relations 
between accused .ind other women to prove the cor¬ 
pus delicti 

C onfcsstous In the alisence of other evidence 


906. 22 AlaApp 567~Slovall v 

State. O'? So 276. 18 Ala App 659 

Mass—Commonwealth v Clettigan. 
148 NK in. 262 Mass 450 

Mo—Slate v StalliiiRs, 64 S W 2d 
643. 334 Mo 1 

Tex—HendeTson v Stale. 106 S W 2d 
291, 132 Tex (T 596—Mt ("lellan v 
State, 40 SW2d 87. 118 Tex Cr 473 
—Serna v State 7 S W 2d 643. 110 
Tex Cr 220 

30 C 1 p 149 note (TT 

78. Cal —iN'ople v ('"orrea. 186 P 
1066, 44 Cal App 631 

79. Tex—Tavlor v State, 196 SW 
114 7, 81 TexCr 369 

8C^ Colo—l.owe V People, 234 P 
169, 70 Colo 60 1 

Tex—Gray v State, 268 SW 941, 
99 TexCr 306, sei ond rt hearing de¬ 
nied 269 SW 1066, 99 TexCr 305 

30 C J p 150 note 96 

81. US—U S V WilliamM, C C Me , 
28 FCas No 16,707, l (Miff 6 

82. Ala— Rowe v State, 11 So.2d 
749. 


Ariz—La GtanRe v State, 222 ]* 411. 
26 Art/ 102 

Mo—State v Simler, 167 S W 2d 
376, 383 citing Corpns Juris. 
Tex—Hlaok v Slate, 128 S W 2d 406, 
137 TexCr 173—Langford v Stat(\ 
63 SW2d 1027. 124 TexCr 473 
Wash T — Timmerman v Territory, 
17 P 024, 3 Wa.shT 4 46 
30 C r p 150 note 99 
Burning' of hody 

Removal of deceased’s body from 
aceused’s home and burning of bodv 
could properly be shown in establish¬ 
ing corpus delicti—Stanley v State, 
48 SW2d 279. 120 TexCr 450 

83. Mass—Commonwealth v Web¬ 
ster, 5 Cush 295 52 Am D 711 

84. Kan—State v Winner, 17 Kan 
208 

30 C J p 150 note 2 

85. Tex—Gay v State, 49 SW 612, 
40 TexCr 242 

86 . Colo —Ausmus v People, 107 P 
204, 47 Colo 167, 19 Ann Cas 491 

Mo —State v Brown, 68 S W 668, 168 
Mo 449 


87. Or—State v Moran. 14 P 419, 
15 Or 202 

88 Kv —Si>nnise v (''ommonwealth, 
116 S W 344, 1 ’.2 Kv 269 

89. (-"'al - ~ PeoT>Ie v Ives, 110 I* 2d 

408, 17 Cal 2ci 469—i’eople v K iv e, 
111 r 2d 679 4 J C\al App 2d 802 

90. Ala—Sh.imberger v Sti«.te, 130 
So 70, 221 Ala 638 

Ttx—Howaid V State, 13 SW 2d 80. 
Ill TexCr 205 -Gray v State. 268 
SW 941 99 TexCr 306, second re¬ 

hearing denied 209 SW 1056, 99 
Tex Cr 306 

30 C J p 160 note 99 [a]-[f ] 

91. Ind—Davidson v Stale, 34 N E 
972, 135 Ind 264 

30 C J p 150 note 99 [d] 

92. US—Wilson v U S, Ark, 16 
SCI 895, 162 US 013, 40 L Ed 
1090 

93. US—Wilson v U S, supra 

94. Ky —Decker v Commonwealth, 
128 SW2d 600, 278 Kv 145 

96. Ala—Spicer v. State. 66 So 972, 
188 Ala. 9. 
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that a crime has been committed it is improper in 
the trial of a homicide case to admit in evidence 
the confession of accused but such confessions 
are properly admitted in conjunction with other ev¬ 
idence of the corpus delicti,®'^ as where there is 
evidence from which tlic jury might reasonably in¬ 
fer the commission of the offense charged,®^ it be¬ 
ing unnecessary to establish the corpus delicti be¬ 
yond a reasonable doubt before evidence of the 
prisoners’ confessions can be admitted 

In infanticide casc^ Where the subject of the 
homicide is a newborn infant, a nonexpert may 
testify as to its having been a fully developed 
child ^ 

§ 202. Identity of Deceased 

a In general 

b Body not lost or destroyed 
c Body wholly or substantially de¬ 
stroyed 

a. In General 

The Identification of the body of the alleged victim 
IS a material fact of which any competent evidence, direct 
or circumstantial, is admissible, but uncertain and re« 
mote evidence on such issue may be excluded 

The identification of the body of a person alleged 
to have been murdered is a matcnal fact of which 
competent evidence is admissible," and circumstan¬ 
tial evidence is admissible to show identification 
Where, however, such evidence is uncertain, indefi¬ 
nite, and remote it may properly be excluded^ 
Proof by accused that the person alleged to have 
been murdered was seen by divers peisons at vari¬ 
ous places after the tune of the alkgfd nuiidcr can¬ 
not be rebutted by the prosecution by evidence that 
a person icscmbling deceased was at and about such 
places at the times stated ^ 


b. Body Not Lost or Destroyed 

Where deceased’s body Is recovered, It Is competent to 
prove Its identity by relatives or acquaintances who are 
enabled to Identify it by certain peculiar marks or other 
points of resemblance. 

Where the body of deceased is recovered, it is 
competent to prove its identity by relatives or ac¬ 
quaintances who are enabled to identify it by cer¬ 
tain peculiar marks, as birthmarks, or other points 
of lesemblance,® even though the body may be muti¬ 
lated and many of the features destroyed,^ but it 
has been held that the witness can testify only as 
to the points of resemblance, and not to positive 
identity ^ Jt IS not essential that the witnesses tes¬ 
tifying as to the identity of the body should have 
seen It, their testimony as to identity may he based 
on a minute description of it given by others who 
saw It, and who did not know deceased,® or the 
body may he identified by articles found thereon 
Accused will not be permitted to support a claim 
that the body found is not that of the person alleged 
to have been murdered by proof that the latter stat¬ 
ed before his disappearance that he intended to 
leave and never make himself known It is im¬ 
proper to admit in evidence a membership card of a 
paiticular organization, found on the pci son of de¬ 
ceased, for the purpose of ap])caliiig to members of 
the jury who arc members of the same organization, 
tilthnugh ostensibly foi the purpose of establishing 
the name of the victim ^2 

c. Body Wholly or Substantially Destroyed 

Where the victim’s body is substantially destroyed, 
evidence of the facts and circumstances surrounding the 
scene of the alleged crime is admissible where it tends 
to prove the identity of the victim 

Where the hod> of the victim is substantially de¬ 
stroyed, evidence of the facts and circumstances 
surrounding the scene of the cdhged crime is ad- 


96 Minn —State v Laliver, 4 Minn 
.IGS 

Miss—Pitts V State, 43 Miss 472 
97. Ohio—Stale v Knapp, 71 N E 
7tl5, 70 Ohio St 381) 

,30 O I p 150 note 10 

98 Minn—State v Laliver, 4 Minn 
3C8 

99 Cal —People v Wolcott, .30 P 2d 
601, 1 37 (\alApp 355 

Minn—State v Lali>(.r, 4 Minn 36S 
1. Ala—Hubbard v State, 72 Ala 
1G4 

a. lia—State v Dreher, 118 So 8.5, 
IGG La 024, ccrtioT.iri dimied Dt«- 
her V Statt of l^ouisiana, 49 S Ct 
3G, 278 US 641, 73 L Ed 656 
30 C J p 150 note IG 
Zlvldenoe in snbstantiatlon 

Evidence that police officer pub¬ 
lished contents of notebook found 


with df'coa'^ed, and Jri const quence 
theT«*ol interviewed cert.iin person*; 
and exiniimd certain reiords and dis- 
c()\ere(l who iltteastd wa*;, was ad¬ 
missible as tendint^ to explain the 
identification of deciastd and making 
otheT evident o of his irlentith ution 
seem mort natural and less niysleii- 
tnis —(^ummonwtalth v Di SLasio, 1 
N K 2d 189, 294 Mass 273 

3 Ti\—Lee v State, 161 S W 2d 

290, 144 TtxCi 92 
30 (" J p 151 not(‘ 17 

Affe 

Teslimonv lespetliiiK llio of a 
decedent inav he admissible on the 
isMie ol idt ntillcation—PeiKUson v 
State, 142 So 6.59. 225 Ala 202—30 
C J p 150 note 16 [b] 

i 

4. Ala—Stallworth v Stale, 41 So i 
184, 146 Ala 8 I 
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5. Mass --Coninionw p.il til v Web- 
stei, 5 Cush 295, 52 Ami) 711 

6. V.i - Quillin \ Commonwealth. 
182 S K 218 165 Va 768 

7. Ala—Shirnb; r^er v State, 1.30 
So 70. 221 Al.i 5 {8 

Ind—Kuth V Stale, 61 N E 716, 157 
Ind 376 

10 C 1 P l.jl note 20 

8. NY—PiopJe V Wilson, 3 Park 
Cr 199 

9. Tex - Tavlor v State, 3.5 Tex 97 

10. Iowa—Sbile V Novak, 79 NW 
4fu5. 109 Iowa 717 

.10 C J p 151 note 23 

11. Iowa — State v Vincent, 21 Iowa 
570, 95 Am D 753 

12. Idaho—Slate v Lockhart, 111 
P 853, 18 Idaho 730. 
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missible where it tends to prove the identity of the 
victim. So if the body is substantially destroyed, 
as by fire, its identity may be established by proof 
that deceased was accustomed to wear or carry cer¬ 
tain articles found at the place of destruction,!'* and 
the length of time elapsing between the time of 
wearing such articles and the disappearance affects 
only the weight, not the competency, of such evi¬ 
dence or the identification may be made by proof 
identifying unconsumed fragments of the clothing 
as being parts of similar clothing worn by de¬ 
ceased Identity may also be shown by proof on 
the part of those acquainted with deceased that un¬ 
destroyed portions of the body arc parts of the 
body of the person missing Variance or uncer¬ 
tainty in such evidence goes to its ci edibility only, 
not Its competency It is not competent for ex¬ 
perts to testify that on account of natural and in¬ 


evitable changes after death it is impossible for any¬ 
one to identify the dead person from his head pre¬ 
served in alcohol.!® 

§ 203. Intent in General 

To show the accused's criminal purpose and intent, 
evidence is admissible of the character and circumstances 
of the offense, of preceding threats or declarations, of the 
state of feelings between the persons involved, and of 
preparations 

Evidence tending to show the criminal purpose 
and intent of accused is admissible in prosecutions 
for murder 3® For this purpose, evidence is admis¬ 
sible of the character and circumstances of the 
offense,3! of the state of feelings between the per¬ 
sons involved,and of relevant circumstances pre¬ 
ceding the commission of the offense,3® such as 
preceding threats or declarations,^4 prior difficul- 


13. Mont—Stato V Nordall, 99 P 
960, 38 Mont 327 

30 C J p 151 note 26 

14. SC—State v Martin, 25 S E 
113, 47 S C 67 

30 C T p 151 note 27 

15. iNrr —State V Williams, 52 N C 
446, 78 Am D 248 

16. Ala—Nowell v State, 22 So 572, 
115 Ala ,54 

30 CJ p 151 note 29 
Coat of kind worn only \}j decedent 
In proseiiition for muider, where 
deceased was partially identified b\ 
coat worn by hirn at time he was 
taken from accused’s camp, it was 
competent for state to prove no one 
else about the camp wore such a coat 
at that time, the probative force of 
sufh evidence bc^n|^ for the lury — 
Snocldv V Stale, 101 So 303, 20 Ala 
Afip 168 

17. l*a—Gra\ v Commonwealth, 101 
I‘a 380, 47 Am Tl 733 

30 C J p 151 note 30 

18. Mo--St.ite V Dickson, 78 Mo 
438 

I’a -dray v Commonwealth, 101 Pa 
380. 4 7 Am K 733 

19 Iowa—State v Vincent, 24 Iowa 
570, 05 Arn D 753 

20. Cal —People v Pollock, 89 P 2d 
128, 31 Cal App 2d 747 

Warden's Intent in conflnliis' deceased 
in sweatboz 

In prosecution of work camp war¬ 
den lc)r muider of a convict who died 
as a result ol being confined with 
twenty-one otlu r convicts in a 
“sweatbox ’ for seven hours without 
adequali air and water, evident e 
showing the intent of warden In thus 
confining the convicts was admissible 
—Jacobson v Stale, da App, 21 S E 
2d 863 

Intent of principal 

Where there was evidence that ac¬ 


cused either fired the fatal shot or 
aided the person who did fire it, it 
was proper to show the intent of 
the principal —State v King, 197 N 
W 981. 198 Iowa 325 

21. Ala —Redus v State, D So 2d 
914 

Cal —People v Silver, 108 P 2d 4, 16 
Cal 2d 714, prior opinion, App, 102 
P 2d 763 

Tex—Newohurch v State', 121 SW 
2d 998, 135 Tex Cr 619—Norwood 
V State, 120 S W 2d 806, 135 Tex 
Cr 406—Stalcup v Stale, 92 S \V 
2d 443, 130 TexCr 119--Ebers v 
State, 86 S W 2d 761, 129 TexCr 
287 

Wash—Stale v Adamo, 223 P 9, 128 
Wash 419 

30 C J p l^il note 33 

Intoxication 

In murder prosecution with de¬ 
fense of accidental death, cMdence 
that prior to the attack upon d(‘- 
ceased utc'used had indulged in in¬ 
toxicating liciuor was competent to 
show accused’s mental state or in¬ 
tent—State V Sprague, Or, 136 P 
2d 685 

Spurtingr blood 

Evidence that blood spurted from 
deceased’s neck when accused stabbed 
him there was admissible to show 
character of wound and accused’s in¬ 
tent—Baker v State, 288 SW 226, 
105 Tex Cr 291 

22. Ga—Davis v State, 149 SE 61, 
40 (la App 123 

La — Slate v Plumlee, 149 So 4 26, 
177 La 687 

NM—State v Todd, 214 P 899. 28 
NM 518 

NC—Stale v Miller, 25 S E 2d 623, 
223 N C 184 

Tex —Smith v State, 119 S W 2d 1039, 
135 Tex Cr 327 
30 CJ p 162 note 36 
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Showing animus of acensed 

Where the state’s the or v was that 
the homicide was intentional and 
malicious undoi c ircumstanceM con¬ 
stituting murder, and accused’s tho- 
orv wds that the killing was uninten¬ 
tional and accidental, there was no 
error in submitting to the Jury evi¬ 
dence of transactions indicating ac- 
cus<*d’s animus closc^lv connected in 
time with the shooting, contradicting 
accused’s ovidcnc f —Vann v State, 92 
So 182, 207 Ala 152 

23. N M —State v Wright, 8 P 2d 
443, 36 N M 74 

Tex—Woods V State, 115 S W 2d 
682, 134 TexCr 416 

Taking out accident policy for vie- 
tim 

In prosec^ution for drovniing wife, 
evidence concerning prior procure¬ 
ment of accident iiolu v on wife’s lile 
IVas admissildc* as indicating intcril 
—Dnkf'rson v U S. 65 F 2d 824, 62 
ApjiDC 191, c^ertiorari denied 51 S 
Cl 89, 290 US* 665. 78 L Ed 575 

24. Ala —Lewis v State, 164 So 92, 
211 AU 211 

Ga—Wingate v State', App, 22 S E 
2d 758—Davis v State, 149 SE 51, 
40 GaApp 123 

Ky—(iarnlirel v Commonwealth 43 
S W 2d 315, 241 Kv 39, lollowed in 
43 S W 2d 339. 24 1 Ky 36 and 43 
SW2d 339, 241 Ky 37—Mason v 
Commonwealth, 272 S W 397, 209 
Ky 157 

La—State v Breedlove, 7 So 2d 221, 
199 La 965—Slate v Woods, 109 So 
519, I6l La 863 

Mich—People v Zabijak, 280 N W. 
149, 285 Mich 164 

Mo —State v Markel, 77 S W 2d 112, 
336 Mo 129 

Nev—State v Canak, 31 P 2d 1033, 
55 Nev 293 

Or—Slate v Casey, 213 P 771, 108 
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tics, 26 and preparations.^® Evidence of the actions, 
conduct, and general demeanor of accused a short 
time before commission of the homicide is competent 
as tending to show his intent or state of mind at the 
time of the killing 27 In the absence of evidence of 
intent based on the existence of ill feeling, evidence 
of friendly relations is inadmissible to show ab¬ 
sence of intent,2® nor may accused show absence 
of difficulty with, or threats toward, deceased by him 
on a particular occasion 29 The opinion of a wit¬ 
ness IS not competent evidence of accused’s intent 20 
Circumstances tending to rebut inference of intent 
to kill may be admitted on behalf of accused 2i 

Assault zvith intent io murder An intent to com¬ 
mit murder, necessary to sustain a conviction of as¬ 
sault with intent to commit murder, ni*iy be shown 


by direct evidence, such as an express confession or 
declaration of accused ,22 or by the acts and con¬ 
duct of accused and other circumstances from which 
the jury may naturally and reasonably infer the in¬ 
tent 23 In such prosecutions, evidence of the char¬ 
acter of the means or instrument used,24 the man¬ 
ner in which It was uscd,26 the purpose to be accom¬ 
plished,2® the resulting wounds or injuries, ^7 ^nd 
the nature and extent thcrcof22 is admissible to 
show the intent with which the assault was commit¬ 
ted Testimony that accused was an expert shot, 
offeied to show that he could have killed his victim 
instead of merely wounding him had he so desired, 
has been held inadmissible on the issue of intent to 
kill, since lack of such intent docs not necessarily 
follow from the fact of a mere wounding even by 
.111 expert shot 29 


Or S 86 , motion donied 217 P 632, 
108 Or 386 

30 C J p 151 noto 34, p 154 note 68 
Interwoven threats 

In muidor pr<)so< ution, tostirnonv 
of witness that aocusod Vind < ome to 
her homp and said th.it thrf t* nann <1 
l)prsons, one of u horn was vi< lim, 
had to dip beoausp they know too 
mu(h about his < ountiu toitinpr busi¬ 
ness was properly admitted notwith- 
standinj^ im lusion of other nanif's 
in same thnat, to show intent, sin< ( 
otl or names were so interwoven in 
threat that they were inseparable-- 
Bndfips V State, 83 S VV 2d 671, 128 
Te\ Ci 544 
Suspicious remarks 

In .1 piosecution of a wife for the 
niurdir of her husliand, evidence of a 
remaik by accused prior to the hom¬ 
icide that there was no justice in the 
county scat of the countv' where the 
homicide otcuircd, and that any one 
c'ould commit murder and Rc't ch*ar, 
w^as admissible to show an intention 
on the pail of accused to commit the 
crime—State v (Jiberson, 122 A 724, 
9') N J Law 85 

25 . Cal —People v Hannon, 200 I’ 
1020 , 50 CalApp GO 
da— Jeffords V State, 134 S K 160, 
162 da 573 

Kv—Ntwsdiiif V ('’oiTirnonwealth, 33 
S W 2d 36, 2 to Ky 344 
NC—State v lUv, 194 SK 482, 
212 NC 725 

Okl —Tapedo v State, 245 P 807, 34 
OklCr 165 

IM —Commonwealth v Ferry, 191 A 
IJO. 32C Pa 129 
30 rJ p 157 note 16 

Insult to wife 

Testimony of deceased’s wife show- 
Imk insult that had been otTerod to 
her by accused and communication 
thereof to deceased was admissible 
in homicide prosecution to establish 
intent—Mor/^an v State, 49 S W 2d 
788, 121 Tex Or 424 
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26. T)t 1 —Slate v Samuels, 67 A 161, 
22 Del 36 

La—Slate v Smith, 192 So 92. 19.3 
La 665 

27. Ala—Roan v State, 143 So 454, 
225 Ala 4 28 

Okl - links V State, 106 P 2d 136, 70 
Okldr 281 —ITennessee v Slate, 51 
P2d 217. 58 OWCr 407- O’Ne.R y 
Stale, 31 P 2d 886 35 OklCr 38 8- 
Inrnan v Stale. 210 I’ 742, 22 okl 
Cr 161—Ta lion v Slate* 210 P 
109, 22 Okl Cr 80- Williams v 

Stall, 114 I’ 1114 4 OklCr 523 
SC--St.ale V OMKory, 120 SR 400 
127 SC 87 

Conduct on way to scene of homicide 

E\ idenc( of accused's conduct on 
was fo scene of horriic ide, his intoxi- 
caled ccmdition, mental attitude, and 
incidents c>f occurrence* is admissible 
' K(‘llv V (X»rninon\vt allh, 36 S AV 2cl 
H4 1, 237 Ky 600 

28. Cal—Pe*oi)le v Allen, 137 P 
1148, 166 (Ml 723 

29. Ala—Spe Ic e v State, 103 So 601, 
20 Ala App 412, certiorari di'iiied 
Ex parte Sjrelce, 103 So 705, 212 
Ala 550 

30. da - Fundy v Slate, 30 Ga 400 

31. Ill—I’eople V Lee, 93 N E 321, 
218 111 64 

La—stale V Van DulT 84 So 29, 146 
La 713 

32. La--Stale v Stroud, 5 So 2d 125, 
108 La 841—State* v Smith, 131 So 
296, 171 \y.i 452 

30 C J p 152 note 40 

33. Mo—State v Mathis, 18 S W 2d 
8 . 32J Mo 37 

ND—State v Mozin.ski, 191 NW 
345, 49 N D 228 

Va—Diink.trd v Commonwealth, 18 5 
S E 251, 165 Va 799 
30 C J p 152 note 41 
Coujuffal relations 

In a iirosecutioii of a husband for 
assault with intent to kill his wife, 
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evidence ooncjerninff the relations of 
the* par tie's was admissible to show 
inte*nt—Slnte v Mozlnski, 191 N W 
345 40 ND 228 
Criminal ne^lig'ence 

In prosecution for assault with in¬ 
tent (o commit murder, criminal neg- 
lip:fnee ma> be showui to establihh the 
int(*nt to commit n violent injury, 
which is a ncccHs.iTV jiart of the as- 
.sault—people V Alexander, 106 P 2d 
45(1 41 (5al App 2d 275, rehearint? de¬ 
nied 106 T’ 2 eJ 016, 41 Cal App 2d 275 

34 . Ctl—Pe'ople v Valliere, 56 P 
433, 12 5 (Ml 576—People v Hopper, 
IS 5 P 836, 4 2 (Ml App 409 

35. CMl—People v Valliere, 56 P 
4n. 12 ^ Cell 576 

Extent of shootiuer 

W'herc, on a piosecution for assault 
with intent to commit murder, ac¬ 
cused ce lit ended that he* shot only to 
scale Hallowe’en pranksters and only 
in one direction, il was piope*r to ad¬ 
mit evidence that he shot in several 
directions and wherever bo>s were 
running — Slate v l>ing<iinan, 230 N 
W 301, 210 low^a 160 

36 . t^al —Peeiple v Valliere, 56 P 
433, 123 Cal 576 

30 C J p 152 nole 44 

37 . Mo- Slate v Lavton, 58 S W 2d 
45 1. 332 Mo 216 

Infliction of wound 

In piosecution lor f<*lonious as¬ 
sault, tvide*nc€ that wounds were in- 
tlicled was comF)c*lcnt as tending to 
show intent with w-hich accused fired 
iLVoJve 1 — State v Layton, supra 

38 . Ala - Tione v State, 142 So 437, 

25 Ala App 96, certiorari denied 142 
So 438. 225 Ala 186—Hane> v 

State, 101 So 533, 20 Ala App 236, 
eertioraii denied Ex parte Uane'y, 
101 So 5*57, 211 Ala 614—Hodine v 
State, 93 So 264, 18 Ala App 614 

39. Ark—Morton v State, 20 S.W 
2d 872, 180 Ark 197 
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Threats to kill. On a prosecution for willfully 
threatening the life of the president of the United 
States, it IS proper to admit evidence of other state¬ 
ments and instances wherein accused showed sym- 
jiathy for the cause of enemies of the United States 
as shedding light on the intent of accused in mak¬ 
ing threats, indicating the seiious nature of his 
statements as distinguished from mere idle talk oi 
joking 

§ 204. Malice, Deliberation, and Premedita¬ 
tion 

The admissibility of evidence on the question of 
malice, deliberation, and premeditation is considered 
in detail infra §§ 205-212 

Examine Pocket Parts for later cases. 

§ 205. — Attending Circumstances Admis¬ 
sible 

As a general rule, the acts and conduct of accused 
and the other circumstances and facts attending the 
homicide may be shown on the question of malice, pre¬ 
meditation, or deliberation 


As a general rule, the acts and conduct of ac¬ 
cused and the other circumstances and facts at¬ 
tending the homicide may be shown on the ques¬ 
tion of malice,premeditation,^2 qj- deliberation 
The fierceness and atrocity of the attack, the cir¬ 
cumstances under which it was made, the nature 
and extent of the injury inflicted, the condition of 
the body and wearing aiipaiel, the deadly nature of 
the weapon used, and the manner of using it, are 
propel subjects of in(|uiry Evidence is admissi¬ 
ble of matters occuiring before the homicide which 
legitimately tend to show malice^^ or premedita¬ 
tion So, also, within projier limits, evidence of 
previous declarations and threats by accused, con¬ 
sidered infra § 206, and of the state of feeling be¬ 
tween the jiarties, considered infra § 208, is ad¬ 
missible Any fact or circumstance tending to show 
whether the pi isonei had a previously formed de¬ 
sign to lake the life of deceased is admissible in ev¬ 
idence on the issue of malice Accordingly in a 
prosecution of a mother for murder of her infant 
child, the state may show that, jirior to the child’s 
birth, the mother meditated its destruction 


40. US—XJ S V Reid, D C La, 49 
FSupp 313 

41 . Ala—Hipdon v State, 143 So 
213, 25 AlaApp 209 

Cal—People v IMtre, 260 P 691, 86 
Cal App 148 

Fla—Rntt v State. 102 So 761, 88 
Fla 4 82 

Ga—Harrell v State, 129 SE 666, 
34 Ga App 577 

Iowa—Slate v Ringaman, 230 NW 
304, 210 Iowa 100 

Kv—Tla(lf(»id V Commonwealth, 165 
SW2d 990, 292 Ky 77 
La—Slate v Fos1« r, 114 So 696 164 
La S1.1 

NC—Stale v Moore, 116 SE 161, 
185 N C 617 

Ttx—Tavlor v State, Ct , 166 SW 
2d 713—.Stapp v State, 147 S AV 2d 
256, 140 Tl\ Cr 060—JMcArthur v 
State, 105 S W 2d 227, 132 Tex 

Cr 44 7- lJra//ell v State, 266 S 
W 788, 99 Tex Cr 33, leave to file 
second motion for lehearing- d<- 
nnd 266 SVV 1119, 99 T< x Ct 3J-- 
I’lnson V State. 251 SW 1092, 94 
Tt\Cr 517 
30 C J p 153 note 47 

TTniversal malice 

In murdoT pi oseeutmn, where iini- 
\eTSal mallee js involved, state rnav 
fullv show the at t done, and perti¬ 
nent f ic t.s shovvin;^ that the act w'as 
greatly dingtrouy to lives of others 
in const (iu< nc es - Ihidgcs v State, 
142 So 56, 2J5 Ala 81 

42 . Iowa—State v Williams, 192 N 
W 901, 195 Iowa 785 

NC—State V Cash, 15 S E 2d 277, 
219 N C. 818—State v Hudson, 10 


SE2d 730, 218 NC 219—State v 
Bowser, 199 SE 31, 214 NC 249 
Wash—State v Evans, 258 P 845, 
145 Wash 4 
20 CJ p 153 note 48 
Pig'ht with another 

Evidente of fight iieUveen aeeustd 
and another inmudiately following 
hornltlde was admissible to show 
premeditation—Stale v Mitchell, 
138 SE 166, 193 NC 796 

43. NC—State v Cash, 15 S E 2d 
277 219 NC 818—State v Hudson, 
10 SE2d 730 218 NC 219—State 
\ Bovvsei, 199 SE 31, 214 NC 
24 9 

Wash—Slate v Davis, 108 P 2d 641, 
6 Wash 2d 696 
30 CJ p 153 note 49 
Evidence of autopsies on others 
killed at same time, oi other evident e 
showing liow suth others met their 
deaths, mav bo admis'^ible ns bt ar- 
ing on the qiiesinm ot deliberation 
of accused in killing the person with 
vviiose unlawlul death he is chaiged 
— Stale V Mtjsley, Mo, 22 S W 2d 
78 1—Slate v Rasco, 144 SW 149, 
239 Mo 535 

44 NC- State \ Robertson, 81 S 
E 689, 166 N C 356 
30 CJ p 153 note 50 

45. Kv - Evans v Commonwealth, 
19 SW2d 1091, 230 Kv 411, 66 
A L R 360 

SC—State V Bowers, 115 SE 303, 
123 SC 275 

Tex—KHley v State, 112 S W 2d 
470, 133 Tex Cr 4 60--Burkhardt v 
State, 74 S W 2d 692, 127 Tex Cr 

1 . 


Va—Kasn ike v Commonwealth, 115 
SE 54 3. 135 Va 677 
Wash- Slat(‘ v Stone, 13 P 2d 427, 
169 Wash 233 
30 C J p 153 note 51 
Information against accused as a 
jointist was propeilv admitted to 
prove his malice against his wife, 
her name being endorsed thereon ns 
a state’s witn. ss—State v Cook, 217 
P 12. 126 Wash 81 
Procuring pistol 

Wht re, prior to the homicide dr*- 
cedenl dilendanls and oiliers were 
engaged in a (rap game in which one 
of delindants pawned his pistol, and 
su( h defendant was searching for de¬ 
cedent fiom the tim«* th( game end¬ 
ed and he redeemi d liis pistol until 
the shooting oicuried, evidtiur eon- 
cirning the gairie .md the procuring 
of the i)islol was adinisaihk' to show 
malKc- Slit. V 01iv(r, 92 So 217, 
151 l.a 659 

Extent of inquiry matter of judicial 
discretion 

The extent to whuh a witness rruiv 
enter into dttail in listilying as to 
( oniiniinif at ions made to eused lor 
th( purpose of showing his ,s(ale of 
mind With respect to malice must he 
lelL largt Iv^ to the di‘-cretion of the 
trial (ourl- State v Bowers, 115 S 
E 393 122 S 275 

46. Ala—M<irin v State, 32 So 704, 
134 Ala 1 

47. K J —State v Banusik, 64 A 
994, 84 N r l.aw 640 

30 CJ p 15 1 note 55 

48. Fla—Robinson v State, 68 So 
649, 69 Fla 521, LRA1915E 1215, 
Ann Oas 1917D 506. 
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Evidence offered on the issue of malice, premedi¬ 
tation, or deliberation, however, is inadmissible 
where it has no leg^itimate bearing on such issue 
Accordingly, it has been held that evidence tending 
to show a malevolent spirit, a wicked and aban¬ 
doned disposition, without malice directed toward 
deceased, is inadmissible So, also, the flight of 
accused following the commission of the offense 
IS inadmissible to show premeditation and deliber¬ 
ation Matters not known to accused arc not ad¬ 
missible on the issue of malice 

Express or implied malice The acts of accused 
and other circumstances attending commission of 
a homicide are admissible on the issue of express 
malice Implied malice is jirovi'd by showing that 
the killing was done suddenly, without pistific.nion 
or excuse and without piovocation, or without suf¬ 
ficient provocation to reduce the homicide to man¬ 
slaughter Malice, express or implied, may also 
be proved by showing that an unlawful act result¬ 
ing in the death of another w.is attended with such 
circumstances as are the ordinary symptoms of a 
wicked, depraved, and malignant spirit, without lef- 
cience to what was ])assing in the mind of accused 
at the time he committed the offense The fact 
that external circumstances may exist capalile of 
jiroof showing express malice, such as declarations 
of accused or his lying in wait for dtceased, does 
not prevent the proof of other circumstances fiom 
which malice may be implied 

The defease may introduce facts tending to ex¬ 
plain circumstances relied on by the prosecution to 
show deliberation,^'^ premeditation,*^’^ or malice 


but accused may not introduce irrelevant or imma¬ 
terial evidence to negative malice lie cannot 
show habitual blind obedience to his father in com¬ 
mission of the homicide in rebuttal of the inference 
of malice and since the flight of accused is in¬ 
admissible on the question of premeditation and de¬ 
liberation, as has been considered abiive in this 
section, the motive of the flight is not admissible 
to repel an inference of premeditation and delib¬ 
eration 62 Where accused is charged with the com¬ 
mission of a murder in the course of an unlawful 
arrest, evidence respecting his belief that it was his 
duty to arrest deceased is incompetent on the issue 
of malice in fact 63 

§ 206, -Previous Declarations and Threats 

by Accused 

a Tn general 

b Nature of threat or declaration 
c Against whom diiectcd 
d Time of thieat or dcclaiation 

a. In General 

Subject to the general rules as to competency and 
relevancy, evdence of previous threats and hostile decla¬ 
rations by accused against deceased is admissible to show 
malice, premeditation, and state of mind 

Subject to the general rules as to competency 
and relevancy,64 threats of accused to do violence 
to the person eventually slain, and all declarations 
and demonstrations of personal hostility, are admis¬ 
sible in evidence, as evincing malice and premedita¬ 
tion and tending to ])rove the state of mind of ac¬ 
cused 6*'> Such evidence is of special imjiortaiicc 


49. All—Brown v Stale, 11G So i 
812 22 Ala App iCr, 

lowi—Stnte V Brfwer, 254 N W. 
811 218 Iowa 1287 

N'T' Stall V inrkman, 152 SE 610 
108 NC 545 

Mental ailment not existingf at time 
of offense 

Iowa—State v Brewor, 254 NW 
834. 21 8 Towa 1287 

50 Ark—Broysather v State, 184 
SW 433. 123 Ark 101 

51. N("—State v I’ayne, 107 SE 

571 211 TnTC 710 -stale v Steoh', 

110 S E 108 100 NC 506—Stale v 
Collins, 126 SE 08, 180 NC 15 

52. Tex—Woodward v State, 58 S 
W 135, 42 T(‘xCr 188 

30 CJ p 151 note 58 

53 NC—State v Robertson, 81 S 
E 689, 166 N C 356 

30 CJ p 153 note 59 

54. Del—Stale v Di Ouglielmo, 55 
A 350, 20 Del 336 

66. Ga—.Jordan v State, 22 Ga 546. 

30 C J p 154 note 61. 


156. Ill —IVoplo V Buislev. 134 NE 
US, 10J 111 62 

57 Tt \—Anderson v St.ile, 214 S 
W 153, 85 TexCr 422 

58 NJ—S( hit mmf r v State, 15 A 
8 16 51 N T E.iw 2 5 

10 CJ p 154 note 61 

59 Ind -Euidreth v Stale 171 N 
E 102 201 Tnd 601. 72 A T. R 801 

Tex—Wipr^roner v State 256 SW 
266 06 Tex Cl 06 

Accused may introduce evidezice of 
self-defense to rebut inlrience of 
malue—Eaiulieth v Stale, 171 NE 
102, 201 Ind 601 72 AER SOI 

60 . Mont—State v Bark, 280 P 
1017, 88 Mont 21 

61 Kv—Rainey v Commonwealth, 
40 SW 682, 19 KyE .190 

62 . NC --Slate v Collins, 126 SE 
98, 189 N C 15 

63 . Aik—Jett V State, 236 SW 
621, 151 Ark 439 

64. When threats agroinst deceased 
Irrelevant 

E\ idem e of threats by accused 
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fij^ainst dfr eased are Inadmissible 
wheif di'eeas* d was killed \\hil(> an 
inniK ('nt b^stindir to a diflleulty 
btOneen aieusid ,irid a thud person 
and whole tin prior threats were m 
no w IV (onnefti'd WNlh the diftleuHv 
during which deeeased was shot — 
Naler v Stall 118 So 880. 25 Ala 
App 4 86 

65. Ala - Sh H k v Staff, 181 So 
688 216 Ala 667—Ilfiidrv v State 
112 So 212 215 Ala 615—Dnvis 

V St.iti 105 So 677, 213 Ala 541— 
While V Stall, 06 So 700, 200 All 
516—T’jnes V State, 02 So 666 
207 All 411—Wf bb y State. 157 
So 262 26 Ala App 241—Drum¬ 
mond V Stati. 102 So 723 20 Ala 

App 286, (erfioiarl denied Ex 
pfiite Diummond, 102 So 726, ^12 
Ala 410—Gnmsley v State, 101 
So 156, 20 Ala App 155—Riee v 
State, 101 So 82, 20 Ala App 102— 
Gary v State. 92 So 513 18 Ala 

App 367—St John v Stale, 92 So. 
25, 18 Ala App 28.5—Claik v State, 
91 So 328, 18 Ala App 209, cer- 
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when accused claims that the homicide was excusa¬ 
ble or justifiable.®® Evidence of previous threats 
and hostile declarations by accused, if otherwise 
competent, is admissible, even though the threats 
or declarations were not communicated to, or made 
in the presence of, deceased,®'^ and despite the fact 
that such evidence may reveal a former arrest of 
accused®^ or reflect on his character,®® and even 
though the place and precise time of the making of 
the threats are not shown 70 Matters essential to 
the proper undtrslanding of a threat may also be 
shown hut evidence of prior threats attributed 
to, but not shown to have lieen made by, accused 


is inadmissiblc.72 Even if the corpus delicti must 
be proved before threats of accused may be shown, 
It is enough that there is evidence making it a ques¬ 
tion for the jury 73 

Express malice may be proved directly by show¬ 
ing the deliberate intent of accused expressed or 
declared in words at the time of the killing or short¬ 
ly before it took place 74 

Assmdt until intent to murder. The rule admit¬ 
ting threats as evidence of malice applies in prose¬ 
cutions for assault with intent to murder, 75 and tes- 


tloraii (Ifrued 91 So 921, 207 Ala 
710 

Ark — Hiirnpolak v State, 300 S W 

4 26, I7^> Ark 7R6 

Fla—AV'tsOr v State, 193 So 300, 
141 F 1.1 369—Walker v State 113 

So 96, 93 Fla 1069—Lamb v State, 

107 So 530, 90 P'‘la 844, stnv of 
mandate granted 107 So 536, 91 
Fla 396 

Ga—Ethridge v State, 136 SE 72, 
163 Ga 186—Davis v Stale, 149 S 
E 51, 40 GaApp 123 
Ind—-Johnson v State, 167 NE 531, 
201 Ind 264 

Kv—Flolman v Commonwealth, 165 
SW2d 167 291 Kv 622—Decker v 
Commonwealth, 128 S W 2d 600, 278 
Ky 145—Clark v Commonwealth 

108 S W 2d 532 269 Kv 587—Slone 

V Commonwonllh 99 S W 2d 207, 
266 Ky 366--Ferguson v Common¬ 
wealth 34 S W 2d 959, 237 Ky 93— 
Evann v Ccunmonwealth, 10 SW 
2d 1091, 230 Ky 411, 66 A T. R 360 
—-Woodard v Commonwealth, 14 

5 W 2d 773, 228 Ky 254—Derry v 
Commonwealth. 13 S W 2d 521 227 
Ky 528—Perkins v Common¬ 
wealth, 12 SW2d 297, 227 Ky 129 
—Evans v Comrnonwe »Uh 299 S 
W 553, 221 Ka 648— Johnson V 
Commonwealth 286 S VV 1053, 215 
Kv 717—De(‘ker v Commonwealth, 
241 SAV 817, 195 Ky 64 

La—State v Graffam, 13 So 2d 249 
—Slate V A\erv, 145 So 535 176 

La. 264—Slate v Sharp, 141 So 
859, 174 La 860—Stale v Dunn, 
So 56, 161 Ija 532, eiioi dis- 
rnisstd Dunn v State of Louisi¬ 
ana 47 set 344, 273 US 656, 741. 
71 L Ed 8J5—Stfite v Kinf; 106 
So 461, 1 59 La 972—State v 

Oliver, 92 So 217, 151 659 

Miss—MfCb'llan v State, 184 So 
307, 183 Miss 181—Self y State. 
174 So 44, 178 Mias 560—Russell 

V State, 164 So 582, 174 Muss 333 
—Lambert v State, 158 So 139, 
in 171 Miss 471, QuotinR Corpus 
Juris— Hardy v State, 108 So 727, 
143 Miss 352 

Mo-—Stale V Bowenkamp, 39 S W 2d 
753—State v Davis 7 S W 2d 264 
N.C—State v. Hawkins, 199 SE i 


284. 214 NC 326—State V Ballard, 
131 SE 370. 191 NC 122 
Okl —Tuggle V State, 209 P 187, 
20 Okl Cr 314 

I’a—Commonwfalth v De Matleo, 
195 A 871. 328 I‘a 359 
T(X— Smith V Slate, 119 S W 2d 

1039, 135 TexCr 327—Kelman v 
Slate, 116 SW2d 721, 134 Tex Cr 
5 15—Henderson v State, 106 SW 
2d 291, 132 Te\ Cr 596—Dnvis v 
Slat(% 258 SW 188. 96 Tex Cr 447 
30 C T p 151 note 68 
Admissibility of evidence of threats 
generally see infra § 236 
Admissibility of threats to show mo¬ 
tive see infra }( 228 
Evidence of ill feeling generally as 
evidence of malice see infra § 208 
Threats oontalned In divorce record 
In prosecution for murder of wife, 
admitting, over objection to entire 
record, original record in divorce suit 
brought by wife against ac(*used 
consisting of petition alleging ac¬ 
cused threatened wift’.s life, answer, 
and order, was not error—Forten¬ 
berry V State. 165 SE 215, 175 Ga 
317 

Testimony contradicted 

Testirnoiiv as to prior threats of 
accused against deceased, although 
eonliadiett d, is none the less compe¬ 
tent—Slate V Johnson, 138 SE 19, 
19 J NC 701 

G6. NY--I'cople v Johnson, 77 N 
E 1164. 185 NY 219—People v 
Gaimari, 68 N E 112, 176 NY 84 

67. Ark—(Towe v State, 13 S W 2d 
606, 178 Ark 1121 

Ga —Collins v State. Ill SE 733, 
15,1 Ga 95—T)avis v Stale, 149 S 
E 51, 10 GaApp 123 
Lu~ Stale v Piene, 126 So 514, 169 
La 1025 

Miss—Lnmlurt v State, 158 So 139, 
171 Mips 474 
30 C J p 154 note 68 
It is immaterial to the admissibil- 
lt\ of threats by accused whether 
they were made in or out of the 
presence of deceased—State v King, 
106 So 461, 159 La 972 

68. Ill—People V Dabney, 146 NE 
166, 315 111 320 
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69. Nev —Stale v Cannk, 31 P 2d 
1033, 55 Nev 293 

70. La—State v Foster, 114 So 696, 
164 La 813 

71. Ill—People V Dabney, 146 NE 
166, 316 Ill 320 

Ivv —Johnson v Commonwealth, 286 
SW 1053, 215 Kv 717 
I.a—Slate v King, 106 So 461, 159 
La 972 

Tex—Mauney v State, 210 SW 959, 
85 TfXCi 184 

Bifflcnlty out of which threat grew 

JOvicbnct that two or thr<*e hours 
before homn ide acf used had diffi¬ 
culty with daughter of deceased, but 
was not then armed, was admissible, 
in (onneelion with declaiatJons of 
aecusfd that he would kill occupants 
of d( ceased & house, to show malice 
and as shedding light on accused’s 
subs(‘quent trip to place of homn ide 
armed with pistol—Stewart v State, 
165 So 840, 231 Ala f)94 

72. Threats by parties unknown 
Evident e that witness heard wo¬ 
man screaming and lagging some one 
to stoj), and m.in t( 11 her to shut 
up or he w'Oiild cut her throat, ten 
days before killing of wife by hus¬ 
band, was in.ulniissiljle without 
showing identity—Whiteside v 
State, 12 S W 2d 218, 111 TtxCr 116 

73. Ala—Parham v State, 42 So 1, 
147 Ala 57 

74. Me—State v Sprague, 199 A. 
705. 135 M( 470 

NC—Stale \ Hawkins. 109 SE 284, 
214 N C 326—State v Bowser, 199 
S 31, 214 NC 219—State v 

ra>rie. 197 SE 573, 213 NC 719 
30 C J p 155 note 70 

75. Kan—State v Thyer, 53 P 2d 
907, 143 Kan 238 

Miss—Smith V State, 118 So 710, 
152 Mi.ss 114 

NC—State v Gibson, 137 SE 417, 
193 N C 487 

Tex—Davis v State, 146 S W 2d 994, 
140 Tc\(T 597—Bennett v State. 
92 SW2d 256, 130 TexCr 128— 
Steward v State, 76 S W 2d 113, 
127 Tex Cr 63 
30 C J p 155 note 75. 
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timony of the assaulted party that he had heard ac¬ 
cused was going to kill him is properly admitted 

Manslaughter. Where the charge is but for man¬ 
slaughter, malice not being an element of the of¬ 
fense, as considered supra § 37, evidence of previ¬ 
ous threats or declarations of accused is inadmissi¬ 
ble 77 

Testimony in rebuttal of evidence of threats of 
accused, in order to be admissible, must be shown 
to relate to the same occasion 78 

b. Nature of Threat or Declaration 

An expression, to be admissible as a threat, must 
indicate a hostile purpose on the part of the speaker. 
Reckless, profane, or idle remarks not involving a threat 
to do violence are not as a rule admissible to show 
malice 

An cx])rcssion, to be admissible as a threat, must 
be of such character or made under such circum¬ 
stances as to indicate a hostile purpose on the part 


of the speaker.75 Reckless, profane,*^® or idle^^ re¬ 
marks, or general complaints,not involvmg a 
threat to do violence to anyone arc not as a rule ad¬ 
missible to show malice, but evidence of general 
statements showing a malevolent or hostile spirit is 
sometimes admitted although not embodying a spe¬ 
cific threat to kill Language which ma> be pro])- 
erly construed as a threat to kill is admissible 
and words which, under the circumstances, imply a 
threat may be shown Threats arc admissible on 
the question of malice even though ostensibly made 
in jest,^® in a thoughtless and bragging m<inner,^7 
or although they refer to a means different from 
that which was actually employed Where sub¬ 
sequent acts of accused clearly show that his prior 
threats did not refer to such acts, however, it is 
crior to admit such threats 

Conditional threats are admissible to show mal¬ 
ice, premeditation, or criminal intent,as in the 
case of accused’s threats to kill deceased if he 


76. Ill—People V Starks, 114 NE 
Grif). 276 Ill 157. 

77. (la—Hicks v State. 18<1 SE 

IT { 55 Ga App 149, citing Corpus 
Juris. 

30 C J p 155 note 74 
7a Tex—Uaxler v State, 194 SW 

1107, 81 TcxCr 234 
79. Ill—People v Scott, 120 NE 

553, 284 111 465 

60. Ky—IJiooks v Commonwealth, 
37 SW 1043, 100 Kv 194, 18 Ky 
L 702 

30 C J p 155 note 70 
81. Ky—Hensley v Commonwealth, 
60 SW2<1 17, 253 Ky 171 
WVa—State v Martin, 114 SE 
876, 92 W Va 514 

82 Ca—Iwittle V State, 139 SE 

37. 161 Ga 509 

83 Ala—Glas.s y State, 41 So 727, 
147 Ala 50 

Cal—People y Barthleman, 52 P 112, 
120 Cal 7 

Wish to see deceased go to peniten¬ 
tiary 

In a prosecution for murder, where 
there was eyidenee that 111 will and 
hostility between aecusi'd and de- 
eeastd had not abated, evidence of a<- 
eused’s statements that he would like 
to sec dee(‘ased and another go to the 
penitentiary was reb vant as a threat 
—Eewis y State, 244 SW 458, 155 
Ark 205 

84 Ga—McDow v State. 168 SE 
860, 176 Ga 764 

Xianguage susceptible of two con¬ 
structions 

(1) In a piosecution for muider, 
language of accused susceptible of 
two constructions, one that it is a 
threat against deceased, and one 
that it l.s a declaiation by accused of 


his intent and ability to defend him- 
stlf against any assault by dfceisi'd 
is admissible, and the meaning there¬ 
of for the jury—State v Todd, 214 P 
809 28 NM 518 

(2) Accused’s statement that he 
was at witness’ house to ha ye "leek- 
oning" with deceased was pro])erly 
admitted, it being for iury to say 
whethfr he meant it in primary sense 
of word, as counting or fomputing, or 
flgurativelv in sen.se of adjustment 
of reward or penaltv on basis of 
merit, in which sfnse it is eoinmon- 
Iv used as prophecy or threat of pun¬ 
ishment — Huseh V State, 100 So 321, 
211 Ala 274 

85. Ala --Paugher t\ v Stale, 139 So 

4 30, 24 Ala App 591 
30 C J p 155 note 85 

Particular statements held admissible 
as till eats 

(1) "There will he another day be¬ 
sides this one, old bov ’’—Nolen y 
State, 109 So 295, 21 Ala Apr 456 

(2) That accused was going to 
‘‘get’’ the yictim—Commonwealth v 
Tlamey, 137 NE 657, 243 Mass 394 

(3) That accused was going to 
"get even" with deceased—State y 
Graham 140 SE 20. 104 NC 459 

(4) That accused was going to "get 

rid" of deceased—Drumntond y 
State, 102 So 723 20 Ala App 280, 

certiorari denied Ex parte Drummond, 
102 So 726, 212 Ala 410 

(5) Evident e that aci used, in con¬ 
troversy over mules, had held up 
knife, and .said, "This will put a stop 
to the fuss,” was admissible in pros¬ 
ecution tor murder by subsequent 
stabbing, growing out of same t oii- 
troversy—Halbeil v State, 61 SW 
2d 321, 121 TexCr 355 
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Statement not too vagtie 

Testimony that before the killing 
of his wife aeciisid was asked for 
the rent of the house in w'huh she 
lived, and that he replied that she 
would not need the house or any oth¬ 
er house, much longer w'as not in¬ 
admissible as loo Vfigiie and indefi¬ 
nite but could be shown as in the 
nature of a thnsit—Senv v State, 125 
S K 52, 159 Ga 84 

83. Muh—People v Holmes, 69 N 
W 501, 111 Mi(h 364 

87. NC—State v Horn, 21 SE 
694, 116 NC 1037 

88. N Y —I^e Beau v People 34 N 
y 223 

89. Idaho—State v Buster, 152 P 
19G, 28 Idaho 110 

90 Ala—Kilpatrick v State. 104 So 
656, 213 Ala 353 —Dauphertv v 

State, 139 So 119 21 All \pp 591 
Ga—Collins v State, 111 SE 733, 
153 Ga 95 

NC—St.ate v C.isev, 1G8 SE 612 204 
NC 411 

Tex—Ballard v St.ite, 280 SW 796 
lO’i TixCr 340 
.30 C J p 155 noti 81 
Threat “xf deceased turned him In” 
Evideme that di ceased found ac- 
eusj d j)l.n mg cards and wanted wit¬ 
ness to Tiiioit matter, whereupon ai- 
cused st.ilid that if deceased turned 
him in he would never remember 
turning in tbc next one i,s admissible 
as ,a conditional threat, such state¬ 
ment showing animosity, ill will, and 
m.iln e toward deceased—Gilliam v 
State. 272 SAV 154, 100 TcxCr 67 
Rule applies to prosecutions for 
assault with intent to kill —Cordell 
V Slate, 101 So 380, 136 Miss 293 
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talked too much,^^ or to inflict bodily harm if de¬ 
ceased disobeyed accused ,^2 but it must appear that 
the conditions were fulfilled before threats of this 
character become competent evidence 

c. Against Whom Directed 

As a general rule, general threats to kill, not shown 
to have any reference to deceased, are not admissible in 
evidence, but a threat to kill or injure some one not 
definitely designated is admissible where other facts ad¬ 
duced give individuality to it 

General threats by accused to kill or injure some 
one,'^^ or statements showing a general malevolent 
sjiirit,^*^ which arc not shown to have any reference 
to deceased arc not as ,i rule admissible on the ques¬ 
tion of malice, deliberation, or premeditation Gen¬ 
eral threats not referring to anyone in particular, 
however, may be *idnnssihlc under cert<iin ciicum- 

91. About robbery 

Testimony in murder trial as to at- 
f used’s recent threats to kill doeeasetl 
if he talked too much dbout robbery 
arranRt'd by act used and others was 
admissible—(loochei y State, 149 So 
830. 221 Ala 317 

92. Tex—Hildreth y Slate. 83 SW 
2d 333, 128 Tex Cr 001 

93. Va —Plynns y (’’ommonwealth, 

170 SE 750, 161 Va 992 

94. Ala —SavtiRe y Stale, 100 So 
919, 20 AlaApp 97 

Kv—WriRht y Commonwealth, 102 
S VV 2d 14, 207 Ky 269 
N <’*—Slate V Howscr, 199 SE 31 
214 N 219—Slate y Payne. 197 
S E 57 1, 213 N C 719 
SJ)—Stat(> V VVjkox. 204 NW 369, 

4 8 ST^ 289 

Tex—Fey y Stat<*, 152 S AV 2(1 766, 

142 T('X Cr 298—Lnwnnec y State, 

82 S \V 2d 617, 128 Tex Cr 416— 

Arnold y State, (.2 S W 2d 130, 124 
Tex Cl 295 
Va - -Me M ui ray 
129 S E 252, 

30 CJ p 155 note 

95. Ark—(Ji.ives v 
855, 155 Ark .30 

Ky—Garrison v Commonwealth, 3 1 
SAV2a 69S. 2 16 Ky 706 

96. Ala—Moulton y State, 98 So 
709, 19 AlaApp 416, certioraii de- 
nie>d I^.x ji.iili' Moulton, 98 So 715, 

210 Ala 65G 

Ky—Iluft y Commonwealth, 122 S 
VV 2d 1 4.3, 275 Ky 578 
Miss—Huddleston v State, 98 So 
839, 134 Miss 182 
30 C J p 15G note 90 
Q^neral malice 

(1) A general threat to kill some 
one IS admissible to show general 
malice and a purpose to Injure oi 
kill some one of which the deceased 
became the victim —Benge y Com¬ 
monwealth, 94 S W 2d 38, 264 Ky 

28—Fugate v. Commonwealth, 260 S 


stances Thus a general threat to kill or injure 
someone, not definitely designated, is admissible 
when other facts adduced give individuality to it 
so that, as it is generally held, the jury may infer 
that the threat referred to deceased, qj- when the 
threat was made shortly before the commission of 
the crime to which it may be construed to refer 
In order that threats, claimed to have been made 
against deceased, may be admissible, the language 
used, or the circumstances under which it was used, 
must he broad enough to include deceased within 
Us terms 

Threats aqaux^t a cla^s Threats to do violence 
to a class of pci sons, one of whom became the vic¬ 
tim, are atlmissihle to show malice and state of 
mind, even though no particular jicrson was named 
by accused^ Thus thieats ag.unst peace oflficer or 

non V state, 26 S W 2d 227, 114 T( x 
Cr 500—(Jilliam v Stale, 272 S W 
154. 100 Tex Cr 67—Bridges v 

Stall, 271 S W 87, 99 Tr\ Cr 627 
Va—Mc’Murrav y Commonwealth, 
129 SE 252, 143 Va 489 
30 C 1 p 156 note 92 

Threats against person who “had bro¬ 
ken gun” 

Wberr, about a year previous to 
bomicidt* (b‘< eas(*d had taken a gun 
from IK ( used’s son and destroyed it, 
(iiu^ing ill foiling between accused 
and d« ceased, evidence .as to threats 
mad(‘ bN accused against a man that 
bad broken a gun “foi some of his 
folks” was admissible —Little v 
Commonwealth, 272 S W 721, 209 Ky 
20 J 

Man marrying particular woman 

Testimony that accused had threat- 
to kill min that mairK'd par- 
woman, which dece ised did, 
admissible in prosec'ution for 
numb I -Sloiv y state, 296 S W 516, 
107 T( X O 293 

98 Ala—J''’l()iiTnov v State, 106 So 
49 2 21 Ala App 182 

Ky -Availing v Commonweall h, 84 
S VV 2d 10 2G0 Kv 178 
Miss—S.uuJiBr V Slal(‘, 192 So 342 
Wash—Statt v Hunter, 18 I* 2d 262, 
18J Wash 143 

99. Jll—People. V Scott, 120 NE 
55 4, 284 Ill 4G5 
30 C J p 1.5G note 89 

1. Ala--Miller v State, 102 So 153, 
20 Ala App 351 

Del—State' v G.alvano, 154 A 461, 

4 WWH.irr 409 

Ga—F:thndge v State, 136 SE 72, 
163 Ga 18G—Howell y State, 134 

5 E 59, 162 Ga 14 
Ind—Johnson y State, 167 NE 53], 

201 Ind 264 

Ky —Wood V Commonwealth, 56 S W 
2d 556, 246 Ky 829 
La—State v Dunn, 109 So 66, 161 
La 532, error dismissed Dunn v. 


V Commonwc'dlth, 
143 V.a 4 89 
88 

State, 243 S W 


W 338, 202 Ky 509—30 CJ p 156 
note 91 

(2) But this rule is conllm'd to 
thioals made shortly before the hom- 
i< Ide, and does not inc'lude indtflnilo 
and 1 emote threats made several 
weeks heloie the homicide—Wiri'inan 
V (^»mmonwealth, 268 SW 686, 206 
Kv 828 
Design to kill 

T(*stimonv of accused’s statement 
that he would kill somebody before 
night w'as admissible, not to show 
malice against deceased, hut to show 
<i df'sign to kill —Pt'oplo v Andrews, 
158 N JO 462 327 Ill 102 

97. Ala—Fowler v Stnt€\ 181 So 
266, 2 46 Ala 87—McCoy v Slate, 
166 So 769, 232 Ala 104-Kilpat¬ 
rick V Slate, 104 So 656, 213 ALi 


State, 107 So 
237—Moulton v 
19 AlaApp 410, 
98 So 715, 210 


358—AA’^illiams v 
37 31 AlaApp 

State, 98 So 709, 
ceitioTaii denied 
Ala 050 

Aik—Tolliver \ State, 10 S AV 2d 421 
183 Aik 1132 

Ga —McDow v State, 168 SE 869, 
176 Ga 704—Gore v State, 118 S 
E 40. 155 Ga 043 

Kj —Kelly V Commonwealth, 36 S 
W 2d 314, 237 Kv 090—Bums v 
Commonwealth. 248 SW 848. 198 
Ky 319 

La—State v Jackson, 96 So 53, 153 
La 517 

Miss—Self V Slate, 174 So 
Miss 500 

Mo—State V 
173. 14.5 Mo 

NM—Slat( V 
NM 518 

N C —State v 

214 NC 249—State 
SE 573, 213 NC 
Shouse. 81 S E 333, 


Crowley, 

1177 

Todd, 214 


44, 178 


1.39 S VV 2d 


r 899. 28 


Bowser, 199 S E 31, 
V Payne, 197 
719—Stale v 
160 NC 306 
Tex —Franks v State, 68 S AV 2d 207, 
126 Tex Cr 24.5—Easley v State, 44 
SW2d 385, 119 Tex Cr 408—Len- 


ened 
tic ulm 
was 
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officers^ or members of a particular family^ are ad¬ 
missible, where deceased was a member of the class 
referred to Evidence of threats against a class, 
however, is not admissible when the cause of the 
fatal difficulty did not relate to the connection of 
deceased with such class ^ 

Threatagainst third persons Ordinarily a thieat 
by accused to kill or iniurc a person other than de¬ 
ceased IS not admissible to show malice toward de¬ 
ceased,*^ but such a threat may be admissible where 
it IS of such a character as, under the circumstanc¬ 
es of the killing, to be applicable to deceased,^ or 
where there is a connection between the threat and 
the crime In a case of mistaken identity, where 
accused, intending to kill one person, killed another, 
evidence of threats by accused against the person 
really intended is admissible on the same principles 


and for the same reasons as though such person had 
been killed undei the same circumstances.® So, al¬ 
so, where accused fires at one man and kills anoth¬ 
er, evidence of his state of feelings or threats to¬ 
ward his intended victim is competent to show the 
intention with which the fatal shot was fired ^ 

d. Time of Threat or Declaration 

While evidence of prior threats may be rejected under 
certain circumstances because of lemoteness, such objec¬ 
tion IS ordinarily regarded as affecting the weight and 
not the admissibility of the evidence. 

While evidence of prior threats may be rejected 
under certain circumstances because of remote¬ 
ness,^^ such obiection is ordinarily regarded as af¬ 
fecting tlie weight and not the admissibility of the 
evidence Threats, even though remote, are com¬ 
petent when It appears that they were repealed 


state of Louisiana, 47 S Ct 344. 
273 US 636, 744. 71 L Ed 825 
Mo—State V Maiktl, 77 S W 2d 112, 
336 Mo 120 

NM—State v Stewart, 277 P 22, 34 
N M 66 

NC—Slate V Payne, 197 SE 573. 
213 NC 719 

Okl—Smith V Stale. 293 P 569, 49 
OklCr 339 

Tox—VVhfokr v Slate, 103 S \V 2d 
768 132 TcxCr 291—Lawn nee v 

Slate, 82 S VV 2d 647, 128 Tex Ci 
416 

Utah —State v Gardner, 213 P 794. 

()1 Ulih 359 
30 C T p r)r) note 97 

General malice 

General or indeflnile thieats made 
bv accused, tondine to disclose jieii- 
eral malice, may he shown, although 
not pcirtic ularlv diiectfd ugrainst de¬ 
ceased hut affainst a < l.ass of iiersons 
im ludmp df eo.nsc’d --Sears v State, 
227 J" 899, 27 OklCr 311 
Persons passing* house sinfflng* 

Evidence th.nt ac eusc d slated two 
oi three weeks before sliootin^ tlial 
“if they didn’t ciuit passinj^ his lunise 
sin^inf^ he w'as tjoing to shoot them’’ 
w^as in natuie of a Ihieat ag^ainst 
a e lass, admissible whete peison sliot 
was passing house singing —Millei 
V State, 102 So 153, 20 Ala \pp 354 
Threat held not one against class 
In prosecution for minder ot hunt¬ 
er on aetuseeJ's lancli, evidence as 
to three oceinrenoes when accused 
shot at and threatened to shoot othe i 
named hunters was not competent on 
theory that evidence showed threats 
direc'led against hunters a.s class and 
made out general violent and malig¬ 
nant disposition of aecused toward all 
hunters, in view of evidence that 
many persons hunted on accused’s 
premises, since ac.cus«‘d might have 
merely objected to named hunters’ 
use of hi.s premises --Lawrence v 
Stale, 82 S W 2d 647, 128 Tex Cr. 416 


2. Ark—nav v State, 49 S W 2d 
.380 3 85 Ark 710 

Ga—Uowell v State, 134 SE 59, 162 
Ga 14 

Ind — lohnson v Slate, 167 NE 531. 
201 Ind 264 

I*a —Commonwealth v Troup, 153 A 
337, 302 Pa 246 ~Commonw<‘aUh v 
Taiecitti, 145 A 85, 295 Pa 190 
30 C J p 156 note 97 la] 

3. Tex —Russell v Stale, 256 S W 
28 5, 1)6 IVxCr 105 

30 CJ p 156 note 97 

4. Tex —Harrison v State, 83 S W 
699. 47 TexCr 393 

5. Ky — Adams v Commonwealth, 
120 SW2d 237. 274 K\ 711—Wire- 
man V Cornrnonwe allh, 268 S 
586, 206 Kv 828—Fugate v Com¬ 
monwealth. 260 SW 338, 202 Kv 
509 

SC—State V Ahcrciomhie, 126 SE 
14 2, 130 SC 358 

Tex - -laiwrence v Slate, 82 S W 2d 
647 128 Te‘x Cr 416 
30 CJ p 150 note 93 

6. Idaho - Slate v Fox, 16 1'2d 663, 
52 Idaho 474 

Okl—Smith V State. 293 P 569, 49 
Okl Cr 339 

Tex - E.iskv V Stale, 44 S W 2d 385, 
1 19 Tex Cr 408 
30 CJ p 156 note 94 
Threat against witnesseB 

Whc'ii tcslirnonv of deceased’s son 
give-n with deceased’s appiov.il, pro¬ 
cured liquor indictment against ac¬ 
cused’s general threat ag.iinst ari>- 
une testifying that ho had bought 
whisky from accused was admissible 
in murder case —-Fntts v State, 42 S 
W2d 609, 119 TexCr 412 

7. Threats against fellow victim 

Where accused killed decedent and 
another at same time, evidence ot 
previous threat made by accused 
against the other was admissible as 
disclosing animus actuating killing 

nil 


of decedent —State v Corey, 171 S E 
114, 114 WVa 118 

8 . Ala—Clarke v State, 78 Ala 4 74, 
56 Am R 1.5 

Fla—Owens v State, 62 So 651, 65 
Fla 483 

9. Miss—Dixon v Slate, 20 So 839, 
74 Miss 271 

Tex --Martin v State, 259 SW 572, 
96 TexCi 575 

10. Kv —TTirff V Commonwe'alth, 122 
SW2d 143, 275 Kv 578—Turk v 
Commonwealth 38 S W 2d 9’!7. 239 
Kv 55- Stewait v Commonwealth, 
32 S W 2d 29 235 Kv 673 

Miss—MacUm.isters v State, 33 So 
2, 81 Miss 374 
Discretion of court 

It has been h Id that it is within 
the discretion of the trial court not 
to lie distur)>ed unless sliuscd, to 
determine whether the evidenro is so 
nunott' as to furnish no aid in de¬ 
termining the issue 
M.tss— (^)mn^o^w('ilth v Ram* y, 137 
N E 657, 243 M'lss '194 
Mo—Slate \ Wliilc, 99 S AV 2d 72, 
74, 339 Mo 1019, citing Corpns Ju¬ 
ris. 

30 C T p L')'’ note 2 

11. Ala—Sliumate v State, 97 So. 
772, 19 AlaApp 446, certioiari de¬ 
nied Ex pirtc Siiumale, 97 So 777. 
210 Ala 252 

Aik—Cornlis v Slate, 2G0 SW 736, 
J63 Aik 550 

Cal—I'cople v Mandcll, 120 P 2d 921, 
4 8 ('al App 2d 806 

Fla—AVester v State, 193 So 300, 
141 Fla 369--I..imb v State, 107 
So 530, 90 Fla 844, stay of man¬ 
date granted 107 So 5’.5, 91 Fla 
396 

Ga—AVilliams v State, 119 SE 614, 
156 Ga 285 

I Kv — Huff V Commonwealth, 122 S 
W 2d 14 3, 275 Ky 578—Thomas v 
Commonwealth, 78 S AV 2d 777, 780, 
267 Ky. 605, citing Corpus Juris — 
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from time to time, or the hostility continued, until 
shortly before the commission of the offense al¬ 
leged ,12 and, where a threat is conditioned on the 
doing of an act by deceased which the latter did 
shortly before the homicide, such threat is admissi¬ 
ble, although remote in point of time 13 Under the 


foregoing rules, as applied to the circumstances of 
the particular case, threats have been held not inad¬ 
missible as too remote where they were made with¬ 
in a matter of hours,!^ days,^® weeks,l® months,!*^ 
or even yearsi® before the commission of the of¬ 
fense 


Crum V Commonwealth, 259 S W 
708, 202 Kv 374 

Mo —State v Clvmer, 159 S W 2d 80f 
—Stale V White. 99 S W 2d 72. 74. 
339 Mo 1019, quoting Corpus Juris 
—State V Shawley, 67 S W 2d 74. 
334 Mo 352—State v Stallings, 33 
SW id 914, 326 Mo 1037 
NC—State v Kright, 2 S E 2d 541. 
215 NC 537—Slate v Hawkins. 109 
SE 284 214 NC 326—State v 

r.L\ne. 197 SE 573, 218 NC 719 
NO- - State v Hanson, 207 NW 1000, 
53 ND 879 

Tev—Alexander v State, (^iv App , 
8 S W 2d 176—Owens v State, 56 
S W 2d 867. 122 Tex Cr 561—Up¬ 
ton V State. Cr. 20 S W 2d 794-- 
Dunn V Stale, 242 SW 1049, 92 
Tex Cr 126 

Va —Maxwell v Commonwealth, 187 
SE 506, 167 Va 4 90 
30 C J p 156 not(. 1 

No mere distance of time is sufTI* 
< n nt to mfiU<* a< eused's threats ir- 
T< h'vant and inadmissible—State v 
Pierce, 126 So 514 109 Ea 1025 

12. Ark—Crowf v State 13 S V\'2<1 
606 178 Ark 1121—Lfwis v State, 
214 SW 4 58, 1 55 Ark 205 
Pla--AVestf'r v State, 19j So 300, 
141 Fla 369 

1\.\ - Ek(*nor v Commonwealth, 75 S 
W 2d 1, 255 Kv 526—Garnimd v 
Commonw('alth, 4.3 S AV 2d 335 241 
Kv 39, followed in 43 S AV 2d 339, 
241 Kv 36 and 43 S W 2d .139. 241 
Kv 37—Eittlo V Commonwealth, 
272 SAV 721, 209 Kv 2b3 
Mo -State V Johnson 163 S W 2d 
780, 349 Mo 910—State v Clvmer, 
159 S W 2(1 808—State v Houston, 
292 SAV 728 

Pfl —Commonwealth v Troup, 153 A 
33 7, 302 Pa 210 
30 C J p 157 note 3 
Bad feeling during intervening years 
In prosecution for nss.iull to kill 
testimony that accused stated after 
fist light with complaining witness 
five vears before that he would kill 
complaining witness some time was 
competent in view of evidence ol oth¬ 
er wotnessts ns to accused's unfnc'iid- 
ly conduct toward complaining wit¬ 
ness on different occasions through 
int<*rvening v c'cirs—State v Thyer, 53 
P 2d 907, in Kan 238 
Contlnned threats connected with 
■ame matter 

In prosecution for killing accused’s 
creditor, testimony of threats made 
three years, fifteen months, less than 
a year, and one nearer in point ol 
time and previous to homicide, all ol 


which threats had to do with collec¬ 
tion of debt by attachment process, 
was properly admitted, there being 
proof of continued ill feeling on pai t 
of accused toward creditor—Huff v 
Commonwealth, 122 SW2d 143, 275 
Kv 678 

TlireatB at frequent Intervals 

Evidence of threats and quarrels 
between accused and deceased occur¬ 
ring at frequent intervals up to date 
of homicide was not objecliona i)le 
as remote- State v Bowenkamp, Mo, 
39 S VV 2d 763 
Continuing threat 

Even though evidence of continu¬ 
ing threats w^as essential to com- 
petemey of a tin eat made two years 
prior to homicide, requirement was 
sutllc leritly met by tc‘stimony of 
thnat made a month before shooting 
and a threat made n week and a 
day before shooting—Slate v linghl, 
2 S E 2d 511, 215 N C 537 

The threat is never too remote 
where the stale of feeling that 
promptc^d it continued up to the time 
of the oltensc*—c’onn v Common¬ 
wealth, 53 SAV 2d 931, 245 Ky 583 
Con oho rating evidence 

In murder inosec ution, te*stinionv 
that ac*ous< (1 thre'atened deccxised two 
years before homicide was competent, 
at least for corrobcuating testimony 
of threat one year later—Slate \ 
AVislu»n. 353 SE 395, 198 NC 7G2 

13. Kv—Privitt V (Commonwealth, 
J13 S\V2d 19, 271 Ky 605 

Mo —State v Kretschmar, 133 SAV 
10, 232 Mo 29 

14. Ala—Davidson v State, lOO So 
611, 213 Ala 471 

Mo—State \ I’lrmenter, 213 S \V 
439, 278 Mo 532 
30 C J p 156 note 1 [a] (1) 

Night before homicide 
Ala—Howard v State, 194 So 853, 
29 Ala App 199, <e*rtiorari denied 
194 So 857, 239 Ala 274 
Ark —Barber v Slatt, 32 S AV 2d 619, 
182 Ark 738 

15. Ala —Thomas v State, 92 So 
241, 18 Ala App 314, reversed on 
other grounds 92 So 244, 207 Ala 
244 

Pa —('•ommonwealth v Troup, 153 A 
337, 302 Pa 240 

Utah —State v Gardner, 213 P. 794, 
61 Utah 359. 

1€. Ga —Seay v. State. 125 S E 52, 
169 Ga 84 

Kv —T*uckf*tt V Commonwealth, 31 S 
W2d 381, 236 Ky 340 
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La—State v King, 106 So 463. 159 
La 972 

Mo—State v Todd, 116 S AV 2d 113, 
342 Mo 601 

NM—Slate v Roy, 60 P 2a 646, 40 
N M 397 

AVIs—State v Taubenheirn, 291 N W. 

322. 234 Wis 434 
30 CJ p 3 56 note 1 [a] (2) 

17. Ark—McGraw v State. 42 SAV 

2d 373, 181 Ark 342—Combs v 

State, 260 SAV 730, 163 Ark 550— 
Lewis V Stale, 244 SAV 458, 355 
Ark 205 

CaJ—People V Mandell, 120 P 2d 921, 
48 Cal App 2d 806 

Ga—MeDow v State, 168 S 3^ 869, 

176 Ga 701—Smith v State*, 145 S 
E 517, 167 Ga 271—Williams v. 
State, 119 SK 614, 356 Ga 285 
Kv -Thomas v C\)mm()nwe.iHh, 7R 
SW2d 777, 257 Kv 605—(hum v 
Commonwealth, 259 S W 708, 202 
Kv .574 

Mo—Slate v Shawlev, 67 S W 2d 74 
314 Mo 352 

NC—Stale* \ Johnson, 138 SE 19, 
193 N C 701 

ND—State V Hanson, 207 N VV 1000 
53 N I) 879 

Tex Alexander v Stale, Cr, 8 SW 
2d 170 

Mere lapse of eighteen months did 

not lenelrr accused’s tin eats against 
deccde*nt inridmissible — Shumate v 
State, 97 So 772, 19 Ala App 4 10, 
(fi lieu fir I denied Ex parte Shumate, 
97 So 777, 210 Ala 252 

18. Kun—Slate v Thver, 53 I’2d 

907 1 4 3 Kan 2 18 

Kv —ITufT V Comnu>nwoalth, 122 S 
W 2(1 1 15 27.5 Kv 578—T’rivilt v 

Cornrnemwe alth, 113 S W 2cl 49, 271 
Kv 665—Eleenor v Commonwealth, 
75 S W 2d 1, 255 Kv 526—Conn v 
Commonwc'alth, 53 S W 2d 931, 245 
Ky 583—Gambrt‘1 v Common¬ 

wealth, 4 3 SAV 2d 335, 241 Kv .39. 
followed m 43 S W 2d 3.39, 241 Kv 
36 and 43 S VV 2d 339 241 Ky 37 

L.a—State V Ross, 107 So 481, 160 
l..a 661 

NC—Stale v Allen. 22 S E 2d 233. 
222 NC 145—State v Bright, 2 S 
E 2d 541, 215 NC 537—State v 
Hawkins, 191) SE 284, 214 NC 226 
Tex—Upton v State, Cr . 20 S W" 2d 
794—Jackson v State, 257 S W 892. 
96 Tex Cl 299 

30 CJ p 156 note 1 [a] (3). 

Three or four years 

In prosecution for killing police¬ 
man, testimony that one of the de¬ 
fendants had threatened to shoot any 
policeman was not rendered inadmis- 
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Subsequent friendly relations. The objection 
that the threats are incompetent because it was 
shown that accused and deceased met afterward 
and that their relations appeared to be friendly is 
not well taken because it bears on the probative 
force of the threats rather than on their compe- 
tency.19 With added reason, a threat is not to be 
excluded on this ground where the fact of recon¬ 
ciliation IS not clear 

Proving time ivhen threats were made. Evidence 
of the time when threats were made by accused 
against decedent is properly admitted, although it 
does not fix the time with exactness 21 

§ 207. -Threats by Victim 

The victim's prior threats against accused, if not 
too remote to be of evidential value, are admissible to 
show the victim’s state of mind and, where communicated 
to the accused, may be admissible to rebut malice of the 
latter. Threats of the victim against a third person have 
been held inadmissible 

As a general rule a threat by the victim of the 
homicide or assault, directed toward accused, is ad¬ 
missible only in connection with evidence tending 
to est«il)lish self-defense, under principles discussed 
infra § 276, and is not admissible primarily to show 
malice on the pait of accused, 22 nor, where threats 


are introduced in connection with evidence of self- 
defense, can the inference be drawn from them 
without other evidence that accused was influenced 
by them to act maliciously 23 A prior threat by the 
victim against accused may be admissible to throw 
light on the animus, malice, or state of mind of the 
victim,24 even though not communicated to ac¬ 
cused,and, if communicated, may be considered 
for the purpose of rebutting malice on the part of 
accused,26 to show the purpose of accused in slay¬ 
ing his victim,27 or to enable the jury to understand 
the state of mind of the prisoner, the apprehension 
of danger under which he acted, and his conduct 
at the time of the difficulty.22 If the evidence in 
respect of the homicide tending to prove the guilt of 
the piisoner is wholly circumstantial, and the char¬ 
acter of the slaying is in doubt, evidence of previ¬ 
ous threats by deceased against accused are admis¬ 
sible as lending to remove the doubt 26 The sur¬ 
rounding circumstances or details of a threat by the 
victim against accused arc inadmissible 30 

Statements not amounting to threats, made by the 
victim, and not otherwise relevant to the issues of 
the case, are inadmissible 3t Accusations by de¬ 
ceased against accused arc admissible to elucidate 
an alleged threat by accused 32 


siliio as a matter of law because of | 
the fad that it was made three 01 
four >ears prior to Iho shooting of 
the policrm.in -State v I’avno, 107 
f? E r)70, 213 N C 710 

19. N T —People v Johnson, 77 N 
E 1161, lcS5 NT 21i)—Jefferds \ 
I’eople, 6 PaikCr r)22 

20. Tex—Hamilton v Slate, 201 S 
W 1000, 83 Tex Cl 90 

21. Ala—Hluett v State. 44 So 84. 
In] Ala 41 

Ill—People V Dabney, 146 NE 166, 
31.0 Ill JJO 

Birth of child 

In homicide prosecution, leslimonv 
of VK tini’s wife that she was mother 
of child was properly admitted to llv 
time* at which threats of accused 
had bec'n made—Johnson v Common¬ 
wealth, 286 SW 1053, 215 Ky 717 

22. US—Allison V U S , Ark 16 S 
Ct 252, 160 US 203, 40 D Ed 395 

23. U S —Allison v U S , supra— 
Thompson v U S, Ark, J5 S Ct 
73, 155 US 271, 39 L Ed 146 

24. Ala—Roberlfe v State, 149 So 
356, 25 AlaApp 477 

Ky —CoiTimonwealth v Girkcy, 42 S 
W 2d 513. 210 Kv 382 
30 CJ p 157 note 11 
Hostile state of mind 

Evidence that deceased, whom town 
marshal killed while attempting: to 
arrest deceased without warrant im¬ 


mediately after deceased fired Into 
town marshtil’s house in niphttimc, 
had stated some sjx months helori 
that deceased would be tried for kill- 
inij mar-,hal .ind not ftii possessing: 
inloxicalmg liquor if liquor piosf- 
cution weie deferred was lelevnnt os 
I indnatinK hostile slate of mind—Dei 
|v Smith, 171 So 85, 170 Miss 122 
I Written threat 

1 Ill a muidei proseeulion, a fiai;- 
I mentary paper, in deceased’s hand- 
; writing', containing: accused s n.iim^ 

' and a threat to kill her, was held ad¬ 
missible--Humber V State, 00 So ! 
68, 10 AlaApp 451, certioiaii denied 
Ex pane .State ex rel Attorney Gen- 
eial, 99 So 73, 210 41a 550 

25. US—WigTKins V Utah, Utah, 93 
I U S 4 65, 23 L, Ed 041 

Ind --Soiithc rland v State, 197 NE I 
841. JOO Ind 308 
30 C I p 157 note 12 

26. Mont—State v Shadwell, 67 P 
3S1, 22 Mont 559 

Tex—Ciowlcjr \ Stale, 36 S W 2d 
437, 117 ToxCt 372 
30 C J p 157 note 13 

27. Mo—Slate v Bowenkamp, .30 

S W 2d 753 ‘ 

28. Tenn —Fitzhufih v State, 13 Lea 
268 

30 CJ P 167 note 14 

29. N C —State v Hensley, 94 N C 
1021. 


30. Ala— Eden v Slate, 120 So 797, 

24 AlaApp 37 

31. Ala—Childs v Slate, 109 So 5G0. 

21 Ala App 528 

In Texas under a statute abolishing: 
manslaugrhter and permit I injr slate 
or accused to offer testimony of rele¬ 
vant facts surrounding: h Killing: and 
the pievious relationship betwi en ac¬ 
cused and deceased and the foiniers 
condition of mind, it has bt‘en held 
that the statute does not extend or 
liToadi n the lulcs of evidence in horri- 
u ide cases, but merely secures to 
accused the henetU of rules ot evi¬ 
dence available under the repealed 
law of manslaugrhter, and evidence 
proffered as to oiunions (xrut'’"ed bv 
thud persons to accused ht^fore the 
homicide* that deccsisid yould kill ac¬ 
cused, which would have )»een inad- 
missibU uiidcT the repealed law', be¬ 
cause not amounting: to ac tual threats 
])\ deLt.iscd agimsl accused, it mam 
inadmissible uneb'r tbe new statute 
—Mciccu v State, 1.3 SW2d 689, 111 
Tex Cr 657 

32. Ala - Rice v State, 101 So 82, 

Jl) AlaApp 102 

Aoonsation. explanatory of threat 

It was competent for the* state to 
show that deceased charged accused 
with stealing: deceased’.s cotton, and 
that accused said he was going to 
“settle with him and settle with him 
in the ground,” the preceding accusa 
lion elucidating: the alleged threat 
Rice V State, supra. 
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Time of threat In order for threats by deceased 
against accused to be admissible in a homicide case, 
the evidence must disclose with reasonable certain¬ 
ty the time when they were made The burden rests 
on accused to prove that a threat by deceased was 
not too remote to be of evidential value, doubts 
on the question of remoteness will be resolved 
against the admissibility of the threat, and, where 
the threats by deceased against accused were made 
at a time so remote fiom the acts which they arc 
offered to color as to he of no evidential value, 
they should he excluded 

Threats against third persons Threats made by 
deceased against persons other than accused have 
been held inadmissible 

§ 208. -State of Feeling between Parties 

in General 

a Genertd principles 

b. Difliculties between jiersons in family 

relationship 

c. Time of difficulty 


a. General Principles 

The general rule admits, on the issues of malicer 
premeditation, and state of mind, evidence of prior dif¬ 
ficulties between victim and accused, but excludes evi¬ 
dence relative to the details thereof. Evidence of prior 
difficulties between third persons may be admissible where 
relevant to the offense, but not otherwise Evidence 
of friendly feelings may be admissible in rebuttal 

Evidence as to ill will, prior difficiillics, and other 
circumstances characterizing the disposition and 
attitude of accused and deceased toward each other 
IS, subject to the general rules as to competency 
and relevancy, admissible as bcaiing on cpiestions 
of malice, intent, motive, state of mind, or feeling, 
as, for example, evidence that prior to the homicide 
accused was looking for deceased in a hostile 
mood,*^6 or had made previous assaults or attacks 
on deceased,or previous attemiits to kill him 
Only the fact and not the details of the prior diffi¬ 
culty may be shown,and tMdeiice as to its cause, 
merits, or particulars is inadinissiblL,although this 
rule docs not preclude the showing of connected ae- 


33. Miss—Myers v State, 147 So 
.'?08. 107 Miss 76 

Parties In frequent contact 

Alh f^ocl threat bv d<‘(tasod to kill 
afruspf], made ovrr eiirbt months be¬ 
fore homieide, was lield proju'rly ex¬ 
cluded on RTound ot lemotonoss 
where dunn^^ su< b period de<.tnsed 
and a< cased wore in almost dailv 
contact, living; most ot tinu under 
same roof—Mvers v Slate supra 

34. Miss—Walker v State, 106 So 
407, 140 Miss 

35. Ala—lloberson v StaU, 17J So 

250, 23^ Ala 44 2--AVcbb v Stale, 
157 So 202. 26 ALiApp 241—Nar- 
tlII V State, 1*12 So 45, 24 Ala 
App 140, nicindrimus dtnied Kx 
parte Narrell, 1 12 So 4 7, 222 Ala 
13, and rever‘-ed on othei grounds 
Nariell v Slate 122 So 47 222 

Ala 145—(naik v State, 01 So 
328, 18 AlaAf)!) 200, (titioinii de¬ 
nied 91 So 021, 207 Ala 710 

Ark—Owens v Stale, 278 SW 3 
169 Ark 1188- l.ewis v State. 244 
SW 458. 155 Aik 205 
Cal —reople v l^ollon, 8 P 2d 116, 
215 Cal 12—People v Kcimott, 91 
P 2d 215, 33 Cal App 2(1 236 
Kv—Carter v Commonwealth, 102 
SW2d 1020, 267 Kv 640—Carter 
V Commonwealth, 81 S AV 2d 88J, 
258 Kv 807—Newsome v Common¬ 
wealth, 33 S VV 2d 16 230 Ky 344 
La—Stale v (Iraffam, 13 So 2d 249 
—Slate V KinR, 10b So 461, 159 
La 972 

NC—State v Tlay, 194 SK 482, 212 
NC 725 

Or—State v Sullivan, 11 P 2d 1054, 
139 Or 640—State v Crayson, 270 
P 404, 126 Or 560—State v Coveil, 
232 P 628, 113 Or 264 | 


SC—State V Smith, 20 S K 2d 726. 
200 S C 188—State v McGet', 193 
SE 10b 185 SC 184 
Tex—ribodcs V Stat(, 126 S AV 2d 
987 1 36 TtxCr 581—Norwood v 

Stile, 120 S AA^ 2d 800, 1 55 Tex Ci 
400—Kelman v Stile, 116 S W 2d 
721, 134 T(x(h 535—Easlerwood v 
Sbile. 101 SAA^2d 570, 132 Tc \ Cr 
9—Hildreth V State 83 S W 2d 3 32, 
128 Tex Cr 601—M^Laiishlin v 
State. 76 S AV 2d 708, 127 Tex Cr 
390—Franks v State, 68 S W 2d 
207, 125 Tex Cr 215—Frills v 
State, 4 2 S W 2d 609, 119 T( x Cr 
413—AVhitiside v State. 12 S W 3d 
218, 111 TtxCr no—Thompson v 
State 28S SW 461, 10.5 Tex Cr 5.51 
■—Caraway v State, 203 SW 106.5, 
98 TexCr 119 

AV’^asli—State \ Davis, 108 P 2d 641, 
6 AVasIi 2d 696 
30 CJ p 157 note 16 

“It is elementary that (Vidfrac of 
prior difficulties between tin aecus(‘d 
and the deceased, and of prior hos¬ 
tile nets and tbre.its made by the 
former aRninst the latter 
[ i.s] admissible lor the purpose of 
showiiii, that the accused in killini^ 
the dec ('Used, acted with malKe afore¬ 
thought ' State V King, 100 So 461, 
159 La 972 
arndgre 

In murder prosecution, evidence 
showing acc^used had grudge against 
deceased was admissible to prove 
malice—State v Jennings, 158 SE 
687, 160 SC 348 

Evidence of altercations because of 
accused’s ‘‘vulgar talk” in presence 
oi deceased’s wife was competent to 
show state of feeling, although the 
language used was not stated, as the 
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lact that tlic talk created diihcul- 
ties was sutbcient to render the evi¬ 
dence r»dmissi))lc .and the particular 
woTcl'^ used wmtc' inimatc M.il to es- 
tfiblishrnc nl ot the tact of ill Icm ling 
—Young V Common\vf allh, 6 S \V I'd 


269, 

234 

K\ 5 5 

) 



36. 

Ala ■ 

— H ur s 

1 on 

\ Stale 

178 So 

23 

3 33 

5 Ala 

31 5 



37. 

Jncl - 

— I'c ils 

. V 

State*, 13 

N E 2d 

27 

0, 31 

1 Iiicl 

500 



Kv- 

—Scindeis v 

Commonw^e.ilth, 50 S 

W 

2d 1 

7 211 

K\ 

77 



Muss—Comnionvc»' 1 1 til v Lirtolim 
13 N E 'd 5S2 399 Mass 50 !, cei- 

tioran denied T5irlolini v Common- 
we.illb of M.iss.cc husc 11 s, ,5S s ("1 
950, !01 ns 505, 82 L Ed 1531 

NC—SlaU V tlornc, 181 SE 470, 
209 N C 73.5 

Tc'x — IlhocJc s \ State, 120 S W 2d 
987 130 Tcx(’r 581 

38. Ala — CoIc‘ V Stale*, 110 So 913. 
21 All App 001, certiorari denied 
110 So 914, 2 15 Ala 4 52 

La —State v Giarfirn, 15 So 2d 249 
Previous attempt to poison 

In murder prosecution b.iscd on 
killing hv strangulation, evidence of 
previous alttmpl ot accused to jioison 
deceased was adrnissdile to show mal¬ 
ice—Slate V Holmes, 171 SE 440. 
171 SC 8 

39. Al.i --Allbntton v State, 191 So 
268, 29 Ala Ajip 1, certiorari de¬ 
nied 191 So 270, 238 Ala 439— 
Stover V Stale, 143 So 239, 25 Ala 
App 222 

40. Ala —Lambert v State, 93 So 

708, 208 Ala 42—Alibi itton v 

Slate. 191 So 268, 29 Ala App 1. 
certiorari denied 191 So 270, 238 
Ala 439—Newman v. State, 149 
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tions and transactions leading up to, and explana¬ 
tory of, the offense, even though not a part of the 
res gestae, where they throw light on accused’s ac¬ 
tions or mental attitude at the time or his partici¬ 
pation as accessary^i nor is it an infringement of 
such rule against showing details to prove the words 
of an opprobrious epithet evincing ill will between 
the parties,'*’ or to prove the use of threateiiiiig 
language by accused in connection with his prior 
difficulty with deceased 

In a prosecution for as mult with intent to kill 
evidence of a previous difficulty between the par¬ 
ties IS admissible to show malice,but it is improp¬ 


er to admit evidence of all the particulars of the 
trouble It has been held that where accused 
was clearly the aggressor, and where no issue of 
self-defense is involved in a prosecution for assault 
with intent to kill, it is proper to exclude evidence 
of bad feeling and prior difficulties between the vic¬ 
tim and accused offered by the latter Evidence 
as to the state of mind of a third person is ordi¬ 
narily inadmissible in a prosecution for assault with 
intent to kill 

Evidence of preinous difficulties hetivcen third 
persons, with which accused is not shown to have 
been connected in any way is inadmissible,but 


So 724, 25 AlaApp 526—Spelcc v 
Stale, 103 So 694, 20 AlaApp 412, 
certiorari denied Ex parte Spelee, 
103 So 705 212 Ala 650—Moulton 

V Slate, 98 So 709, 19 AlaApp 
446, certiorari denied Ex parte 
Moulton, 98 So 715, 210 Ala 666 
—Colchrist v State, 96 So 197, 19 
AlaApp 16, eeitiorari denied Ex 
parte State, 95 So 200, 208 Ala 
690—St John v State, 92 So 25, 
18 AlaApp 285 

Ind —Keifer v State, 164 N E 870, 

199 Ind 10 

Kv—rarpenter v Commonwealth, 92 
SW2d '565, 2()3 Kv ^08—r 

V Cornnionwf alth. 72 S W 2(1 72‘5, 
255 Ky 1 — Hanna v Common¬ 
wealth, 46 S\V2d 1098, 212 Kv 
58 4 

I^a—St ite V Joinc'r, 109 So 61, 161 
La 618 

Miss—TTardv V State, 108 So 727, 
143 Miss 352 

SC--State V Smith, 20 S E 2d 726. 

200 SC 1S8—State v Giahain, 159 
S E 838, 161 S C 362 

Tex--Mva1t v State, 26 S W 2d 915, 
114 T(.xC'r 516 
30 CJ p 157 note 16 

Extent of injnrieB in previous as¬ 
sault 

ConcediriR that the state in a 
piosceution toT minder could proper¬ 
ly prove accused s pievious assault 
and battery of deceased, ns tending 
to show his malice, or tiurjiose in 
the homicide committed several 
months later, nevertheless it was in¬ 
competent to admit evidence detail¬ 
ing the nature and extent of iniunes 
.sutfered by deceased on the occasion 
of such prior assault, this bcung a 
collateral matter which was not 
connected with the crime lor wliieh 
accused was on Inal—Keiftr v 
State, 154 N E 870, 199 Ind 10. 

SSagnitude of difficulty 

]n murder prosecution evidence 
rc'garding magnitude^ of difflculty be- 
twc'en accused and deceased before 
killing was held properly excludc'd 
—Bowen v State, 117 So. 204, 217 
Ala 574. 


Puddle of blood 

In murder pr('>sc*cution, testimony 
respecting a previous encounter be¬ 
tween accused and victim, to effect 
that there had been a puddle of 
blood on sidewalk whit h dogs had 
lapped up, was properly rejected as 
irrelevant — State v McGee, 193 S 
E 30 1. 185 S C 184 

41. Ala—Sexton v State 180 So 

729 28 Ala App 59 ecrtlornri do¬ 
med 180 So 731. 236 Ala 20— 

Newman v Slate. 149 So 724, 25 
AlaApp 526-ishington v State, 
12*4 So 277, 2 4 AlaApp 253 

Miss—McTlowcll V State, 198 So 
564 189 Miss 617 

42. Ala—Narrell v St.nte 132 So 
4 7, 222 Ala 145 levcrsing Narrcll 
V State, 132 So 45. 21 AlaApp 
14 9, mandamus cbnicd Ex parte 
Narrcll. 132 So 47 222 Ala 13 

43. Kv—Fleenor v Gonmionw ealth, 
75 SW2d 1. 255 Kv 526 

Expression of desire to kill 

In murder prosecution, le*slimonv 
tliat accused had two vears i>reviouv 
If) homicide ie*marktd to deceased he' 
would like to kill him was not in¬ 
admissible as olte nding the rule 
against relating previous ditticullus 
in much de tail —Fleenor \ Common¬ 
wealth 75 SW2d 1, 266 Kv 626 

44. Ala — Johnson v State, App , 6 
So 2d 646 

Tex — Steward v State, 76 S W 2d 
113, 127 TfxCr 63 
30 C I p 168 note 19 
Assaults and grudges 

(1) Xccusccl’s antecedent menaces 
to. assaults on, and grudges against, 
prosecuting witness may be proved 
to show accused's state of rrimd and 
malice at time of alleged assault 
with intent to murder —Steward v 
State, supra 

(2) In prosecution for murder ind 
assault with intent to kill, testimonv 
ot accused on cross-e-xaminntion that 
three and one-half weeks bc'lore rnur- 
dc'r of child and shooting of wife he 
hit wife in eye and pointed gun at 
her was admissible to show ac¬ 
cused’s feelings toward wife, his 
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tri atment of her, and motive for ns 
sault -People v Pivaroff. 33 I’2d 
41. 148 Cal App 625 
Entire transaction 

Testimony of accused’s wife, In 
Iri.il for assault with intent to min¬ 
der her, that accused twnce drew gun 
on hc'r little boy at time of assault¬ 
ing witness with ice pick and threat¬ 
ening her with gun on d iv before 
assault, was admissible as part of 
same transaction on issue of malice 
and intent—Steward v State, 75 S 
W 2d 113. 127 TfX (h 63 

45. Ala— Tobnson v Slate, App, 6 

So 2d 046 - Orr i< k v Slate 126 So 
890, 23 Ala \pp 156—Sanders v 

State, 97 So 294, 19 Ala App 367— 
Morcll v Slate, 91 So 501 18 Ala 

App 243 certiorari denied 91 So 
92 4, 207 Ala 713 

30 C I p 168 note 20 

46. Iowa—State v Smith, 24 5 NW 
309, 215 Iowa 471 

47 Kan —State* v Thyer, 53 I* 2d 
907, 143 Kan 238 

Anger of victim’s son 

In prosc'c ut ion tor .issault to kill, 
c 1 oss-oxaininalion ot c oinplainmg 
witnc'ss’ son, who a< c onip.mM^d bis 
fathc 1 at time of ,ill(^,cd assault 
whethc'r sight of acciistd in right 
of wa> made ou angrv ’ was prop 
crly excluded—State v Thvn supia 

48 Kv —Brvant v ('onimonw ealth, 
288 SAV 680, 216 Ky 721 

Miss - ITuntc'r v State, 184 So 835. 
183 IMiss 779 

Mo—Slate* v .lones, 156 SW ?3, 
249 Mo 80 

Calling police in another connection 

Evidence in trial for murder com¬ 
mitted after row between deceased’s 
wife and acciisc-d’s wife and mothcr- 
]n-law\ that deceased went to near¬ 
by ?!tore and called police while 
women were at hia house* was inad¬ 
missible, where police came* and wc*nt 
before accused arrived, and their 
coming and going had no connc'ction 
with the fight betwec‘n ac cuss'd and 
bcc'ased—Higdon v State, 143 So 
213, 26 Ala App 209. 
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evidence of prior difficulties between third persons 
may become admissible where it throws light on 
the offense and accused’s connection therewith is 
shown,as where he participated therein,**0 al¬ 
though even in such a case the details thereof are 
inadmissible Threats by one third person against 
another third ])erson are inadmissible in the ab¬ 
sence of relevancy to the offense ^ ’ 

Rebuttal of malice Evidence as to feelings be¬ 
tween the parties is not confined to feelings of 
hatred and hostility, where no deliberate killing is 
shown, evidence of kindness of accused to deceased 
IS admissible as tending to show that the killing 
was unintentional or purely accidental ,•'» * hut where 
a deliberate killing is shown, evidence that the pris- 
011(1 was on friendly terms with deceased and his 
family is not admissible Where prior disputes 
have been shown, accused may show that ill feel¬ 
ing and disputes between him and deceased had 
terminated jirior to the homicide, and evidence of¬ 
fered for such purpose and going to the issue of 
existence of ill feeling at the time of the homicide 
should not be excluded on the theory that it shows 
details of the prior difficultiesOn the olhet 
hand, it has also been held that evidence of eletails 
of the difficulty offered by accused in rebutt il should 


be excluded®® Where the state has shown a rec¬ 
onciliation between deceased and accused and its 
cessation, as tending to show malice, accused can m 
rebuttal show reasons for both Where the pros¬ 
ecution has shown a previous difficulty on the occa¬ 
sion of an arrest of decedent by accused, a police¬ 
man, for the purpose of showing the origin of the 
ill will of accused, but his authority to make the ar¬ 
rest is not in issue, evidence of local ordinances 
giving such authority is immaterial, and may be 
excluded 

b. Difficulties between Persons in Family Re¬ 
lationship 

Evidence of prior mistreatment of, or dlfTIcuIties with, 
a victim sustaining a marital or family relationship to¬ 
ward the accused is admirsible, but details are ordinarily 
inadmissible On the trial of the accused for killing 
a third person during the course of the accused's assault 
on his own spouse, evidence of prior difficulties of the 
accused with his spouse becomes admissible 

On Inal for unlawful homicide or dtadly assault 
on one sustaining a family relationship toward ac¬ 
cused, evidence of previous difficulties, such as ac¬ 
cused’s cruel treatment of his victim on previous 
occasions, is admissible to show malice or state of 
niind,*’>^ as, for cxampl(^ previous difficulties of ac- 


Feelinsr 'between families 

E\(liisu)n of testimony as to b.id 
fe« linj; lx (worn fnmilios of doft'astd 
and a<(usi'd was not error wlit re il 
tlirrw no li^ht on lli< state ot 
JOK between d(c(<i‘'Cd and at (list d — 
]’'.r\ant v Commonw c illh, 2SS S AV 
OSD, 216 K\ 724 

4:9. Ala—Tlir^don \ Slate, 143 So 
213 jr. Al.iAi)p 200 
Ti X- —IV! lilt r V State, 16 S AV 2d 1013 
112 TtxCr 101 
MotivatinfT cause of crime 

In pi (»s(x utmn for inurdti ttsli- 
monv with lespctl to alt^rtation bt*- 
twetm at t used's adf»pletl thildrtii and 
the thildrtn of dt'Ctamd wbitb tot»k 
plate 'Within tilt hi»ur prior to the 
btiniitidt', w.is admissible as shovMriK 
rn.iliit:, where it apptanti Ihit siu b 
aitt nation was the motivatirin e inst> 
of lbt> honiic idt ~-St att v A’^imtnt, 
r> So 2d 327, 1 9S La 1D37 
Hostility ‘between wives 

llNitbnte uf diffl(Ult> between de¬ 
ceaseds wife and accused’s wife and 
mt)ther in-Iaw about tbirt\ nunutt s 
before ibe fatal shootw^as rele¬ 
vant m a murder tmil---Hir^dtm v 
State. 11 : St) 213, 26 Ala App 200 

50. Ark —r.utns v State, 243 S AV 
963, 156 \rk 1 

Ga —Hams \ State, 101 S E 430 
184 Ga 3S2 

Dilllculty over scliool matters 

Where the evidence fallowed bad 


fetlinp: belwein dt'consed’s famiU 
ind the firmly for wht*m actu^^d 
v\as workmen lx t ause of s« hool mat¬ 
ters, eNidcmt of a quarrtl betwt'tii 
(hteased’s nnitht r and th( teatlur on 
one side, and children of aocust^rs 
employers on the other, at whit h at- 
t used was present and tt»ok sales 
with tlie thildien, was adriussibh — 
Ilurim V Slate, 241 S AV 903, 155 

Ai k 1 

Prior race difficulties 

In pmseeiition of rx j?ro for murder 
of white in 111 tvitbxite of difhtuUv 
between deteasccl and his hrotht r and 
^;:roup of unnamed noprroes in town 
lit foie traounter Ixtwetn two Rioups 
on hJRhwa\ w is admissible to siaiw 
iMd let'linR Ixtw-itn the two groups, 
in \Jtw t>l oth*r evidtnet IcntJiriR to 
( onia < I at t iis< d with tla Rioup of 
neRtoi* —Hams v State, lUl S hi 
4.19, ISl (,a 3S2 

51. Ala—Higdon v State, 143 So 
213, 25 Ala App 200 

52. K\ —Pennington v Common 
wealth, 78 S W 2d 773, 257 K> 511 

Threats of parents 

In murder pitisetulion exclusion 
of evidence that dtct dent’s sic r>- 
tatlau had made slateinent that he 
was going to fahoot aecustd’s father 
was pit)pir — I'ennlngton v Common¬ 
wealth, supra 

53 AV \^e—State v Long, 108 SE 

279, 88 W Va 669 
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Wvo - Johnson v State, 58 P 761 
8 W>o 401 

54. NC—StTio V (\apps, 46 SE 
'130, 131 NC 622 

55 Cal —People v Kermott, 91 P 2d 
215, 33 Cal App 2d 23G 

56. SC—Stato V Smith, 20 S E 2d 

72t) 200 S ('■ 188 

Testimony of physician 

111 piosteution for niuidtr of wift, 
tf'stirnony of ]jhv sit lan who Heated 
wift^'s foot wound resulting frtnii 
husband’s .shot on night before homi¬ 
cide. and testimfuiv »)1 policeman re¬ 
lating to dei'lar .It ions made hv w'lfi* 
as to manner in which she had lx en 
shot, was inadmissible to explain 
thf» difflculfv to refute charge of 
nialiic', since rule excluding dcdails 
of pif'vioiis diMiculty applies to teati- 
monv offc'rc'd hv acc'used as well ns 
to that ottered by the state—State 
\ Smith, supra 

57. Tex—Tavlor v State, 197 S W. 
196, 81 Tex Cr 347 

58. SC—State v Angel, 76 SE 190, 
9’1 SC 149 

59. Ga—Pfckworth v Stale, 190 S 
E 184, 183 Ga 871 

Minn —State v Kediker, 8 N W 2d 
527 

N C —State v Vaughan, 120 S E 338. 

186 N C 769 
30 C J p 168 note 17, 
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cused with his brother,daughter-in-law, son,®2 
son-in-law,®^ or spouse.®^ Evidence of the details 
or merits of prior difficulties between persons in a 
family relationship is ordinarily inadmissible,®® and 
evidence of previous difficulties or acts of cruelty 
is not admissible unless there is evidence connecting 
accused with such acts ®® 

On trial for accidental killing of another while in¬ 
tending to slay spouse, whatever evidence of prior 
assaults would have been admissible on trial for 
assault of the spouse is admissible on trial for the 
homicide of the third person in fact killed®'^ 

c. Time of Difficulty 

Difficulties between the accused and his victim are 
admissible whether past or current in point of time, ex¬ 
cept where the difficulty is so remote m both time and 


circumstance as to afford no probative value Remote¬ 
ness in point of time ordinarily affects weight but not 
admissibility. 

Evidence of difficulties between accused and de¬ 
ceased present and pending at the time of the homi¬ 
cide, as well as of prior difficulties, is admissible to 
show accused’s malice and state of mind Evi¬ 
dence showing how long ill feeling had existed be¬ 
tween the parties is proper ®® 

Remoteness Evidence of difficulties so remote in 
time and circumstance as to have no relation to the 
difficulty under investigation is not admissible, 
but, where the difficulties occurred within a time 
not too remote, or at any rate not too remote under 
prevailing circumstances, to be of probative value, 
evidence of prior difficulties are admissible as 
against the objection of remoteness,and occur- 


60. Cal —Ppoplo V Kormott, 91 V 
2d 215, 3*? Cal App 2d 23G 

61. Or —Slate v Crayaon, 270 P 
401, 120 Or nOO 

62. NC--Stale v Vauphan, 120 SE 
33S. 186 NC 7S9 

WhlppixLg* in weakened condition 

In pioserution for murder ol son, 
leslimonv as to ate usr'd's slatomrnt 
to ^\ltnesa that he had "whipped the 
ho\ ” nolwith'>tandinc his w^cakent'd 
condition, W'as tornpetent to show 
animus or ill fe( Imp:—State v 
Vauithan. 120 S PI 218, 18G NC 769 

63. M(» -State N >iuf 4 h(s 125 SW 
2d 6(i 2H Mo 116 

64 Ml—Grooms v State, 152 So 
4',5. 228 Ala 133—Ratliff v State. 
102 So 621 212 \la 410 

Cal —People V r)(‘ Moss, 50 P 2d 
1031 1 C.\] 4 69 

Ga—TIill V State, 150 SE 587, 169 
(In 15''.—Willingham v State, 119 
S E 8S7 169 Ga 14‘» 

Idaho—Slalf v Frank, 97 P 2d 410, 
60 Idnljo 771 

Kv— Sanders v Gommon w<‘alUi, 50 
SW2d 17, 244 Kv 77—Ald( r v 

Commonwt nltli 2S6 S W 696, 215 
K\ C13 

NC—State ^ Home, 184 SE 470, 
209 NC 725 State v Goss, 160 S 
E 357 201 N(’ 373 
Gr—State v Rulthc'k, 253 P 367, 121 
Or 111, reheaTiiip: denied 254 I’ 
805, 121 Or 111 

SC—State V Smith, 20 S E 2d 726, 
200 S r 188 

Tex—Steward v State, 75 S W 2d 
111 127 Tex Cr 63 

Indifference and continued ill-treat¬ 
ment 

In prosecution for minder of ae- 
cused’s wife, evidenre of inditfereiice 
on part of accused as to piovision 
for wife and of long course ill- 
Irealnient continuinR until shortly 
tiefoie homicide was admissible to 
show malice—Beckworth v State, 
190 S E 184, 183 Ga 871 


Tffarkis of assault 

In piose<‘ution for murder of ac¬ 
cused’s wife rosultinff in conviction 
for nitinslaut^hter in first det^rt'e, 
where theie was evidence of 1 ri- 
qiient quairels lietween accused and 
his wife and of his abuse of her and 
(‘\Jd(n(< to connect fact of the wife’s 
frequent bruises with noises and 
commotion commingled with ac¬ 
cused’s threats and <urs<‘s c'manat- 
ing fiom their apirtmcnt, testimony 
that witnesses hud seen wife with 
hnnsr’s and black e>es was admissi¬ 
ble to show course of conduct and 
mental attitude of aeeused toward 
his wife and to show malic <» — State 
V Redikei Minn, 8 NW2d 527 
Fending charge of misconduct 

In proso<ution for kilims of ae- 
rus<»d’s wife e\idencN* is to miscon¬ 
duct cliargc pfiidmc' cie.nnst accused 
on complaint tiled b\ vite, who ‘^l.il- 
»d that she w'as afinid her life would 
b»‘ t n bv accu'^ed was admissible 
— Tfennc'ssee v State*. 54 P 2d 217, 
58 Okl Cr 407 

65. Mo—St ito V TTiisbes. 125 SW 
2d 66, 34 1 Mo 116 

Grounds of divorce from daughter 
of accused 

In murder piosecution ficl that 
victim had bc*en planted divotcc fiom 
daughter of accused and pc ndenc \ of 
motion by vietim to modilv dcciee 
w’^ere admlsvihb* to show state of 
fc'elinRS, b(*tween ac eust cl and vic¬ 
tim but grounds cif divorce and alle¬ 
gations of motion lc‘nclmg to exalt 
victim and debase .act used wiic ini- 
piopeily admitted—Slate v Hughes, 
supra 

66 . Utah—People v Hancock, 25 P 

1091 7 Utah 170 

Accused’s connection with difllculty 
must he definitely estahlislied bet ok* 

evidence of a prior ditlicultv with 
d(*ceased becomes admissible, and 
where such connc^ction was not 
shown, such evidence was inadmis¬ 
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sible—Stale v Stallings, 64 S W 2d 
643, 334 Mo 1 

67. Pa —(’’ommonweallh v Lyons, 
129 A 86. 283 Pa 327 

Prior assault on wife may be 

•^hnvvn in such a tiial—Common- 
w'ealth v I^yons, supra 

68 . Cal— PeoT>le v Fleming, 23 P 
2d 28 218 Cal 300 

69. Ala —Shirb v v State, 40 So 
269, 144 Al.i 35 

70. Ark—Crews v Stale, 14 S W 2d 
261. 179 Mk 94 

Kv^—Slewait v Commonwealth, 32 

5 W 2d 29, 235 Kv 670 

Okl - Jones v State, 56 P 2d 423, 59 
Okl Or 53 

to C 1 p 158 note 22 
After twenty years 

Evidtiiii th.it accused had a diffl- 
(ultv with deceased in whit ii the lat- 
lei bn him ovi*r the bead with brass 
knuckles ,md ‘■hot at him twiei* was 
inadmissil)lt* wbert* it further ap- 
p.aitd that sueh ditficultv oc*c urrc'd 
tvventv V (.n s l)ef()T< the homicide and 
that at the imu of the* killing de¬ 
ceased and af«us(‘d were living m 
lilt .s.irnt house in apiiarently tricnd- 
Iv rel itionsliip—Cnws v State, 14 
S W 2d 261, 179 \rk 94 

71. La—St.T-te v King 106 So 461, 
159 La 972 

Trx—Thompson v Stale, 288 SW 
464, 105 Tex ("I t5I 
Wtish—State \ l>avis, 108 P 2d 641, 

6 Wash 2d 6‘i(, 

Conduct toward wife 

In prosecution foi murdering wife, 
daiightf 1 £> listjmonv regarding ac- 
( iistal's hostile attitude and conduct 
toward wile up to about ten months 
be fort homicide, was held not ob- 
leet ional>Ie as too remote—Warner 
V (’ommonw^ealth, 43 SW 2d 521, 241 
Kv 118 
Insane ideas 

In homicide prosecution, exclusion 
of testimony as to occurrences when 
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fences at a remote time are admissible when simi¬ 
lar occurrences continued to the time of the homi¬ 
cide, "^2 and It has been held broadly that the re¬ 
moteness of the occuirence goes to the weight only, 
and not the admissibility of the e\Kknce'^2 

§ 209. - Difficulty between Accused and 

Third Person 

Evidence of previous difficulties between the accused 
and a third person is admissible where properly connected 
with the victim and offense, but not otherwise, and in 
any case evidence as to details of such a difficulty ordi¬ 
narily IS inadmissible. 

Evidence is inadmissible to show a difficulty be¬ 
tween accused and a third person in no way con¬ 
nected with the victim or olfense,''^ or to show ac¬ 
cused’s state of mind toward such a peison,75 qj to 
show threats made against accused by a person who 
was not present at the homicide and who is not 


shown to have been acting in concert with de¬ 
ceased^® However, where their connection with 
the offense sufficiently appears, evidence of prior 
difficulties between accused and a third person*^"^ 
IS admissible to show malice, premeditation, or gen¬ 
eral state of mind, as is evidence of accused’s ill 
will toward a member of the family of deceased,'^* 
or that accused had a grudge against the comiianion 
of the victim at the time of the assault Where 
the prosecution claims that accused killed deceased 
in an effort to kill a third person, evidence of foim- 
er difficulties with the third person is admissible 
Where deceased was a stranger to accused and was 
killed while intervening in a dispute between ac¬ 
cused and a thud person, it is proper to admit evi¬ 
dence of previous disputes between accused and 
such third person as throwing light on the trouble 
in which deceased participated 


offloLTs, with aid of accused, arrested 
deceased in ordei to take him to 
insaiH hospital, was erroi, since evi¬ 
dence was admissible, in view of 
medical testimony that id(‘as om e 
<*nteitainrd by decoased would not 
be changed to siiow cbceasid's hos¬ 
tility to acdised fiom time of arrest 
—Motley V State, 1G5 So 296, 174 
Misb r>6S 

72. Idaho—State v P^iank, 97 P 2d 
410, 00 Idaho 774 

Tex—I’asihal v State, 174 SW 1057, 
76 TexCr 404 

73. Cal—People v De Moss, 50 P 
2d 1021. 4 Cal 2d 40‘)—f^tople v 
Holton, S P2d 116, 215 Cal 12 

(la—-Willingh im v State, 149 SE 
8S7, 169 (lei 142 

Idaho—State v Frank, 97 P 2d 410, 
60 Idaho 774 

Nell—W’ever v State, 238 NW 736, 
121 Ntb 810 

N J —State \ Sc'buvler, 68 A .56, 75 
N J Eaw 4 87 

Wvo—Liampitt v State, 242 P 812, 
3t Wvo 247 

74. Ala~Wiggs v State, 129 So 
706, 24 Ala App 22, quoting Corpus 
Juris —('■lemmons v State, 94 So 
24 5, 18 Ain App (»50 

jll — Pi()I)le V Kowalski, 103 NE 
399, 312 III 107 

Tc\— M.iddoK V Slate 115 S W 2d 
044, 1 34 TfxCr 289 —Stein v 

Sta te, 07 S W 2d 874, 126 Ti x Cr 
361 

30 C .1 p 159 note 30 

Slstluct matter 

(bniiallv pioof of dillieulty, con¬ 
stituting separate and distinct mat¬ 
ter uiuonneitid with issue to be 
trU'd, b( tween accusi'd .ind another 
than dcciased, is inadmissible in 
murder tiial—Glover v State, 69 S 
W 2d 136, 125 Ttx Ci 605 

75. ('*al—I’cople v Richardson, 73 

P 2d 610, 23 t'alApp2d 428 


76. Ala—Grooms v State, 162 So 
455 228 Ala 333 

Ariz—Douglass v State, 33 P 2d 
985 44 Ariz 84 

Ky—Hanna v Commonwealth, 46 S 
W 2d 1098. 242 Kv 684 
30 C J p 359 note 30 
Threats hy absent nonparticipants 
In a pToseoution for assault with 
intent to murder, evidence of threats 
made against defendants bv thud 
persons not present at the assault, 
and who took no part then in was 
inadmissible—Morell v*- Stale 91 So 
501, 18 Ala App 24.1 leitiuiari de- 

niid 91 So 923. 207 Ala 713 

77. Ark—Macias v Stale, 28.3 P 
711, 30 Anz 140 

Ga—Teftoids v Stale, 134 SE 109, 
102 Ga 573 

Kv- Taivis V (''ommonwealth, 4 3 S 
W2d 2, 240 Kv 710 
Or—Stile V Gr.ajson, 270 P 4 04, 
126 Oi 560 

Difficulty showing* grudge toward 
victim 

In muidcr i>roseeution testiinoiiv^ 
of victim's t-on as to a quail el with 
accused wa'' admissible when stall - 
merits of accused in such quai n 1 
were admissible as showing that 
accusid was harboiing a giudge to- 
vvaid Victim —Williams v Common- 
weallh, 125 S VV 2d 221 270 K> 754 

Difficulty with deceased’s son 

(J) Evidence ol clriiiKing, and 
thieats bv defendants charged with 
muidc'i, and of dillicultv with di'- 
(e.istd's son shortly befoic* killing, 
v^<^s admissible to slic»w pit deli imi- 
nilion to haim deceased or son — 
W'oodaid V Commonwealth, 14 S \V 
2d 773, 228 K> 254 

(2) In a piosecution for murder, 
it was propel to aciniH evidence of 
a diflicultv between accused and a 
son ol deceased lioin ten to thiilv 
nunules betore the killing, to show 
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that accused was in an angiy mood, 
as gineial demeanor of accused a 
short lime prior to the homicidi was 
(oini>etfn1 as tending to sliow' his 
state ol mind at the time of the kill¬ 
ing—Inm in V State, 210 I’ 742, 22 
Okl C’T 101 

Where victim present and involved 

Evidence m mnidcn trial as to ,u 
cused’s altercation with one whose 
son and decreased preventc'd accused 
from entering his automobile to Ic.ive 
held admissible on question of malice 
aforethought v^hcrl dcs < ased was 
present and i>hv<^Kallv inv'olv< d in 
the alienation—Thrcsadgill v Stale, 
01 SW'2d 823, 324 Tc‘x (’r 287 

78. G.i—.It fiords v State, 134 SE 
169 1 02 G i 57 5 

Tex - Itirnircz \ Stale, 13 7 S W 2d 
133. 13.) 'JV X Cr 192 


10 

C ,I 

p 359 not 

e 31 



79. 

Te 

nn — TI 1 \ c 

s \ St.ite, 

172 

,S W 


>90, 

1 to Term 

001 



80 

Or 

—Stito V 

Raum 108 

V 

1009, 


.56 Or 5 24 

30 CJ p 159 note 33 

Possible mistake in identity 


Tcslimonv that accused stated that 
if a convict whom he had capluied 
the day before bad run hc‘ would 
have bhot him and th.il witness had 
angered accused by stating th it he 
would not under such circumstances 
shoot a convn.1, and that accused at 
scene of killing called witno.ss a 
name which referred to such remark 
was admissible in prosecution tor 
unlawful killing, wheie accused at 
the time he killed deceased, might 
have intended to kill witness and 
ma> have hc'en confused as to iden¬ 
tity of deceased —Hyde v State, 136 
SW2d 850 138 TexCr 157 

81. Minn -Stale v Nelson, 181 N 
» W 860, 148 Minn 285 
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Details, Evidence as to details of prior difficul¬ 
ties between accused and a third person ordinarily 
IS inadmissible ^2 

§ 210. - Difficulty between Victim and 

Third Person 

Evidence of prior difflcultles between the victim and 
a third person, or of prior threats by such third person, 
are inadmirsible where not properiy connected with the 
offense for which the accused is being tried, but may 
become admissibie where their reievancy is duiy shown, 
as by proof of conspiracy between a third person and 
the accused 

Evidence of a difficulty between the victim and a 
third jierson in which accused took no part,^'^ or of 
threats by a third person ag^ainst the victim iinas- 
sociatcd with a conspiracy and not otherwise con¬ 
nected with the ofTense,®* ordinarily is inadmissible 
on the issiiCvS of malice or its rebuttal, or to show 
the state of mind or fechnpf between the persons 
involved Evidence of a statement or declaration 
by a third person to the victim is inadmissible where 
not sufficiently connected with the offense to have 
any hearing on tht issues of the case Difficul¬ 
ties between deceased and a relative of accused at 
a remote time arc properly excluded where there is 
ample evidence of ill fechiij^ between accused and 
deceased at the time of the homicide ^6 Where, 
however, the relevancy and mateiiality of such ev¬ 
idence to the offense sufficiently .iiipears, pi lor diffi- 
ciiltus of a third person and the victim,or threats 


of a third person against the victim, ^re admissi¬ 
ble, as where evidence of such character is ren¬ 
dered relevant by proof of conspiracy between the 
third person and accused,or by pi oof that ac¬ 
cused afterward espoused the cause of such third 
person and made the quarrel his own In case of 
a neighborhood feud where accused and deceased 
were members of opposing factions, evidence of 
previous fights and quarrels between such factions 
in which accused participated is admissible 

Codefendani^ Where the third person is a co¬ 
defendant, evidence of his threats against the vic¬ 
tim, ‘^2 or of his prior difficulties with the victim, *^2 
is admissible wheie through conspiracy or in any 
other wise they are relevant to the offense of ac 
cused However, threats made by a codefendant 
out of the presence of another codefendant have 
been held inadmissible,and, where consiiiracy is 
neither charged nor proved, and those accused are 
separately trietl, threats madt by a coindictee in the 
absence of oiu codefendant have been held inad¬ 
missible 

Details of a difficulty Ik tween the MCtim and a 
third person prior to commission of the offuise have 
been held inadmissibU 

Subsequent deilatahous of a third person acting 
in conceit with accused and showing hostility to¬ 
ward the victim may be admissibk 


82. Ain—siofl^re v State, So 875 

UOS \]i ir.4 

Kv—irmi( hriel v C^ommonwealth, 
91 S \V J(3 5, Jfi? Kv 8 in 

Minn—Stitt V Ni Non, 181 NW 8^0, 
11S Minn JS") 

Miss —trailer \ Stat€, 145 So 739. 
167 Miss 

83. All—Maxwell v Slati 125 So 

fiSJ, 220 Ala 4 10—(Airier v Stale, 
12t’ So 50 219 Ala 670 

Ark ' Edwards v Stale, 21 S AV 2d 
sr.o, ISO Ark 362 

Ind--I’iuitt V Stall’, 152 NE 830, 
19S Tnd 141 

Ky—El^ V Commonwealth, 40 S W 
Jd 276 239 Ky 638 
Mass—C irnmonwealth v Caruso, 146 
NE 66 1, 251 Mass 362 
Miss^- Trbv V State, 185 So 812, 186 

Misft 161 

Pa—Commonwealth v Prophet, 160 
A 597, 307 Pa 122 
rrf,x_Oran’t V State, 113 S W 2d 546, 
134 TexCr 30 
30 C J p 159 note 37. 

84. Ala—Pcndley v State, 138 So 
580. 23 Ala App 639 

Ind— Pruitt V State, 152 NE 830, 
198 Ind 141 

Ky—Baker v Commonwealth, 20 S 
W 2d 447, 230 Ky 669. 


Tex—B<‘< khan v State, 120 S W 2d 
97 115 TexCr 33S 
30 CJ p 159 note 37 

85. Ark—Swanoy V State, 31 S AV 
M 28S, 182 Ark 254 

86 . Atk—MeCain v State, 201 S AA" 
8 to, 132 Ark 497 

87. Mo—State v Malone, 30 S W 
2d 786, 327 Mo 1217 

Tox — Easlry v State, 44 S W 2d 385 
119 Texth 4 08 
Communicated difficulty 

J’arts of ti’slimony by accused’s 
wufi, as to ditluultv bf tween ac¬ 
cused s son and dei cased, communi¬ 
cated to at cused, were admissible in 
prosecution for muider as bearing 
on the mind ol accused at the time of 
the homo ide—King v State, 286 S 
W 231, 104 Tex Cl 583 

88. N C—Slate v Posey, 164 SE 
34 0, 203 NC 4 

89. Ala—Robeison v State, 118 So 
654, 2K8 Ala 14 2 

Tex—Jennings v State, 51 S AV'2d 
341, 121 Tex Cr 384 
30 C J p 159 note 41 

90. Tex—Jones v State, Cr, 42 S 
AV 294 

30 CJ p 159 note 38. 
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91. Town—State v H(]m, 66 N A\'' 

751 07 Iowa ns 

92. K\ —AN'slers v Conimonwf'alth, 
29S .-s W 1078, 221 Kv 4 13 

93 Ahi- Paxhvv Slili.OOSo 431, 
IS \la App 277, fcrtioriii denieij 
90 So 925 206 AU 69s 

94. Kv— AA'iiT'ti.id \ (^ommon- 
wc.ilth 32 S \V 2d 710 246 l<\ 151 

95 K\ — \eteto V Commonwealth 
50 S \V 2d 7. 2 14 K> 39 

96 \hi —Roper v State, 147 So 
201, 25 \ln \pp 397 

97. Mo—State \ Ring, 141 S W 2d 
57, 346 Mo 290 

Threat to “finish” victim following' 
assault 

In homn ide prosecution, testimony 
that state’s witness heard accused's 
eompnnion sa\ after companion had 
assaulted the diseased, that he had 
hit the deciascd Ihiee times, and 
that he was going to finish deceased 
up bcfoie daj light, whether res 
gestae or not, was admissible, where 
there was evidence to sustain a find¬ 
ing that accused had m legal etfect 
paiticipated in the assault, that ac¬ 
cused's companions did not know 
then that the assault would lesult in 
di (cased’b death, and that while still 
acting in concert they were bent on 
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§ 211. - Subsequent Hostile Acts and 

Declarations by Accused 

Subsequent hostile acts and declarations of the ac¬ 
cused are admissible on the issue of maJice and state 
of mind, where relevant to such conditions as of the time 
of the offense, but should be excluded where such relev¬ 
ancy does not appear. 

Declardtions by accused after the fatal affray 
showinf^ Ills hostility to deceased arc admissible in 
evidence on the issue of malice,^® as are also dec¬ 
larations showing a depraved mind, rep^ardless of 
human hfe,99 aUhoiif^h statements so remote in time 
and ciiciimstance from the date of the homicide 
as to afford no probative w^ciR'ht are inadmissible ^ 
Acts or conduct showinfi^ continued hostility are ad¬ 
missible,- or, f^encrally speaking, conduct of ac¬ 
cused subsequent to the homicide which is directly 
connecMed with and tends to prove a ])reconceived 
plan and its continued execution, in which the hom¬ 
icide IS but one of several acts iilanncd, such evi¬ 
dence being admissible to ch<iracteri/c the homi¬ 
cidal art as unlawful and part of a pic meditated 
criminal plan ^ 

Indiqmty io the remmn^ An> unseemly conduct 
toward the corjise of the jierson sbnn or any indig¬ 


nity offered it by the slayer should go to the jury 
on the question of malice ^ 

Payment of funeral expenses. It has been held 
not proper to permit the state to piove, as showing 
malice, that accused failed to pay the burial ex¬ 
penses of his murdered wife,^ but, where accused 
has testified that he ottered to pay the funeral ex¬ 
penses of his victim, it is permissible for the state 
in rebuttal of such evidence as bearing on the issue 
of malice and ill will to offer evidence to the effect 
that accused did not pay the funeral expenses ® 

On a ttial for assault nnth intent to mu'idcr, sub¬ 
sequent hostile statements of the assailant as to the 
person assaulted are admissible to show malice or 
state of mind at the time of the assault.'^ 

§ 212. -Acts in Preparation 

Acts of preparation for the offense by accused ordi¬ 
narily arc admissible to show malice and state of mind, 
and by way of rebuttal the accused may introduce evi¬ 
dence furnishino an innocent explanation of such acts 
The preparatory acts of a third person are admissible 
only when properly connected with the accused and the 
offense 

On a trial for an unlawful killing,^ or for an as- 


(‘ornpU liripT tlvir work - SLhIo v 
Tlinff, Miiprn— ‘‘U'llp V Crow, 141 S 
W’d 6C T16 Mo lOfi 
Sul>'=<(‘nuont df f hirdtions of accused 
see infni § 211 

as Ark Itallontino v State 276 S 
W lOOi 169 Ark S71 
K\ —K'lrsner v Comruonweallh 32 
S W'2(i 15 15, 2.35 Kv 710. oitinK 

Corpus Juris. 

Ln—Slate v S('irbrofk, 145 So 261, 
176 l.iT 48—State v Toole 100 So 
613, 611 156 l^a 4 34, quoting; Cor¬ 

pus Juvls. 

Me —SlaU v Spri^iie, 100 A 705, 
708, 1 35 Me 4 70, quoting Corpus 

Juris. 

30 C J p 150 note 44 
Particular declarations 

(1) J']\idtrui that shortly after th< 
shooting a< ( used exchiimed he ‘got 
oru of them and wouhi gt t the ri'^l,” 
.Til hough inadnii'^sihle part of the 
rt s sta' was competent as an .ad- 
niisston of a(‘eus€d tending to show 
ill will and Tflevant to the issue of 
express inallee—People v llrown 
216 T in 62 (^al App 96 

(2) I'oi'Tt did not err in permitting 
son of d»fcased to testify that im- 
midiatth afh r the shooting he ap- 
proat hed .s( fused, who said to him 
"Ha' 1 kill > ou loo," the incidf nt 
so closely f«»llovvmg the actual kill¬ 
ing that U terulf iJ to show the frame 
ot mind of actusul at the time of the 
hhooting—Stale v Adamo, 223 P 
9. 128 Wash 419 

Threats affainst family of de- 


I ceased, made after the homicide may 
he shown to prov'e malue toward de- 
IftRsed—TVople v T’ollock 89 P 2d 
128, 31 Cal App 2d 717 

99 N y —F»eople v Doyle, 2 Edm 
Sol Cas 258 

Tex—Smilh v Slate 119 S W 2d 
1039, 1.35 Tex Cr 327 

1. Ky—Karsner v Commonwealth, 
32 S \V “cl 4 5, 2 55 Ky 710 
Remark made six months after j 

homicide w.ns not uttfied within a I 
reasonable proximity of the enmej 
and w.as beyond all possihh range ol 
adrnissihilitv Karsner v Common¬ 
wealth, supra 

2. Ls —Stale V Poole 10(1 So 613. 

61 1, 150 Da 434, quoting Corpus 

Juris. 

Mo—SI lie V Cadf3, 34 S W 2d 82, 326 
Mo 1132 

i Tt*' - AVater.s v Slate, 241 S W 4 96, 
91 'IVx Cr 593 
30 C J p 160 note 16 
Beating* decedent’s widow 

Testimoiiv that at (Used, immedi¬ 
ately after shooting, lM‘at deceased's 
widow WMth gun, was admissilile to 
prove malite -State v Hall, 13 P 2d 
62 1, 51 Nev 213 

3. SD—State v Staley 229 NW 
373, 56 S D 495, reversing 223 N 
AV 94 3. 54 S D 552 

4. Kv - Duruan v Commonw^calth, 
12 S \V 673. 11 Ky L 620 

Attempt to lead mules over corpse 
Evidence that accused after kill¬ 
ing deceased, led his mules up close 
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to the body, and stopped only when 
asked hv dt'ceasids mother not to 
lead th(*m ovtr d« t (as(>d held rele¬ 
vant on Ihf' question of rn.alKt* — 
V Slate, 11b SE 631, 155 <ia 

350 

5. Tex—Washington v SLat(‘, 79 S 
W 811. 16 Ttxih 181 
e Tex—(3re<‘n v Slate, 46 S W 2d 
1001, 120 Tex Tr 355 
7. Ark —Pi'rkiiis y State, 271 S W 
326, lOS \rk 710 
30 PJ p 160 note 18 

8 \la—Fowler v Slate, 181 So 
266, 2 51) Ala 87—Mt Coy v State, 

1Gb So 769, JIJ Ala 104—Whitt v 
Statt 9b So 709 209 Ala 516— 

["lavis V Stile 113 So 393, 216 

Ala 175 T.fdsole v Slate, 114 So 
78G, 22 \la \pp 274-—Plark v 

Statt-, 91 So 528 18 Ala App 209, 

terliorari denit‘d 91 So 921, 207 

Ala 710 

Pal—J’eople v Holton, 8 I* 2d 116, 
215 (‘al 12 

Ga—Shafer v State, 13 S E 2d 798, 
802, 191 Ga 722, citing Corpus Ju¬ 
ris— Hlack V State, 199 S E 810, 
187 (Ja 136 

Kv—Thorn.'is v Commonwealth. 78 
SAV2d 777, 780, 257 Ky 605, citing 
Ckrrpns Juris —Staniftr v Pornmon- 
wealth, 283 SW 84. 214 Ky 280— 
Dec k«‘r v Commonwealth, 241 S 
W 817, 19.5 Kv 64 
La—State v Johnson, 92 So 139, 
151 La 623 

Mass—-Commonwealth y Simpson, 1.3 
N E 2d 939, 300 Mass 45, certiorari 
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sault with intent to kill,^ it is competent to prove 
all the acts of accused in preparation for the com¬ 
mission of the homicide, inasmuch as preparation 
beforehand of the means with which to perpetrate 
the crime tends to show malice, deliberation, and a 
fived deadly puriiose, but the rule will not bt ex¬ 
tended so as to render admissible evidence of de¬ 
tails deemed irrelevant or immaterial Evidence 
of acts of ])reparation is admissible even thoiij^h 
such acts involve the commission of another 
crime,and althoufjh other means were actually 
us((l in the commission of the crime than those 
prepared,!- and objections raised as to the remote¬ 


ness of evidence offered to show preparation g’O to 
weight rather than to admissibility Where there 
IS evidence of preparation tending to show antece¬ 
dent malice, accused has the tight to show that such 
preparation was made in anticijiation of an expect¬ 
ed attack on himself or for some other innocent 
purpose It IS competent to prove why accused 
was carrying a weapon at the time of the difficulty 
in order to negative criminal jiurpost,^'^ hut it i'^ not 
comjictcnt to sh(‘w that accused obtained an alleged 
jiermission to carry a pistol from an officnil lacking 
authority to issue such a permit,^ nor, it has been 
held, may accused show the carrying of a weajion 


denied Simpson v C’ommonwealth ’ 
of Mcissaf huseLts 5S S ('’t ^)50, lOl 
US ■;6-> 8 2 U Ud If) n--Common¬ 

wealth V Snvdei, \K 276 2S2 
Mass 101 reitioraii i;ranted Snv- 
der V (^^mm(^n\vt altli of Massa¬ 
chusetts ni S(’l 67 200 ITS b06 

7S U Ed 51 aflirmfd S U1 JJO 
J01 US 97, 7S l.Ed 671, 90 AUK 
”7 ‘j 

Mo—Stale v Fanis 6 S W 2d 902 
N 1 —Slate \ luliano, 128 A 5 77), 101 
N J Law 66J 

N M —SI it« \ Tleinancle/. 7 P 2d 920, 
26 N M Jf) 

Tp\ —PilbeiTV \ State, IS S W 2fl 
619 115 Tex Ci 9 

20 (M p IfjO note 51 

Arming self 

Evidenfe that accused pin chased 
car Indues and armed himsflf before 
going (o place W'hcne deceased was 
killed and th.it one of hulh'ts pur¬ 
chased w^as taken from deceaseds 
body W'ls lompetent —Hilhcny v 
State, LS SW2d 61.9, 112 Te\ (’i 9 

Buying gun or ammunition 

(J) E\ ide nc ( of pine hast of le- 
volvc*r and cartridges h> accused 
shcvilly lu'foie homicide was admis¬ 
sible ns linding to show lucnicdita- 
lion—State v Stacy, IbO A 101 

Vt 279 motion dt-nied 160 A 717 ]04 
Vt 579 

(2) In a prosecution for murder 
evidence relating to the purchase of 
a revolver by ac^'u^ed w.is piopc^rly 
admitted as tending to show prep- 
arition and premeditation—Stale v 
Hums. 198 N W" 82 108 Iowa 1156 

( 5) Testimony of c leik in hard¬ 
ware store that accu‘-ed bought shot¬ 
gun shellb of gauge to fit shotgun 
accused had with her at time* she 
shot deceased is admissible Thom¬ 
as V Commonwealth, 78 S W 2d 777, 
257 Ky 605 

Bxamination of weapon on day of 
crime 

In a murder piosc'cution, it w^as 
proper to show that on the* dav of 
the shooting accusc'd was looking at 
a pistol on the jiorch of his house — 
Clark V Slate 9i So 228, 18 Ala App 
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209, certioraii denied 91 So 9 21, 207 
A1 .s 710 

Explosive character of cartridges 

Tn miirdc ‘1 prosecution Icstimonv 
that cartridges witness sold .ictiised 
would explode whcui striking cih|c‘t 
was admissible to show preparation 
and malic —Shudd v Slate. 58 S 
W 2d 76. 118 Tex Cr 509 
Mental and physical preparation 
In .a murdc'r prosecution, Ic'stitnonv 
th.it on the dav of the killing ac¬ 

cused and his c o-c onspiiator liad 
whiskv, wort clunking it getting 
cartndges and making Ihrcsits 
against decedent w.is itlivsnl .is 
lending to show' a preparation both 
mental and physical to murd(*r d«‘- 
c eased—Nplin v Slate, 99 So 7 5i, 
19 Ala App 60 1 
Planning Jail break 

fn pioseeulion for murder of depu¬ 
ty sheriff while accused was at¬ 
tempting to escape from jail evi¬ 
dence* that ace used had talked to 
other prisoners about breaking jail 
and that no other priscmcr had of- 

It fed to help him escape w,is ad¬ 

missible to shoyv pr c-meditate d de¬ 
sign, and hence* malice and niotiye — 
Tiinks V State. 9,9 S W 2d 121, 150 

n'e \ <’r 905 
Suspicious inquiries 

It IS com pc lent for the state to 
jircjyt that immediately ht>tor( the* 
homicide a<(us<*d m idc inquiries as 
tc.) iJic probable rnoy c*nn‘nts tif the 
fierson, or p. rsons yy honi in suhst- 
qucnlly killed indicating his pur¬ 
pose to place hrnisf*lf m sue h posi¬ 
tion that such pc*rsoM or persons 
neccssjirily must encounter Iiim — 
.State V I’rice, 115 SE .592, 92 \\ Va 
54 2 

9. \la—Floyd v State, 116 So 218. 

22 Ala App 517 cc‘ttiorari de nic>d 
116 So 220. 217 \la 326 
Tex—Adams v State 144 S W 2d 
889, 1 40 Tex Ur .219—Ulayton v 

Stale, 298 S AV 601, 108 Tex Cr 19 
Possession of weapon 

Tc'stimony that aocuse*d charged 
with .assault with intent to murder, 
had gun yvhen approaching vntim’s 
hoii'^t was admissible to show prep- 
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.iration, espec lally where there was 
evidence of a jiiior threat by ac- 
c use d -F'loyd v State 116 So .218 
22 Ala App 217, certiorari denied 116 
So 5 20 217 Ala 226 
10 \la—V\''i]liams v State, 9 5 So 

281 IS Ala App 573 
Source whence weapon procured 
Tn a pTose*cution for a<«saull to 
murder, it yvas mimatc'n.'il from 
w'horn accused got the pistol—Wil¬ 
liams V State, sujira 

11. Tex—Uilliam v State. 272 S 

W 1.91 100 T. xUr 67 

>0 (’• J p IbO note 52 

12. Ky --Hocker v Uommonwealth, 
111 SAV 676, 5 5 K> L 911 

13. (’al —IN ople v Holton, 8 P 2d 
116 215 ('al 12 

Evidence not too remote 

Tc'stirnonj showing that ac cuse*d, 
in spnng ol 1929 luaighl shotgun 
shells of kind with which dt*i ease d 
was shot in August, 1929 held not 
e*iior It hc'ing a matter of common 
knowledge that shotgun sh(*lls re*tain 
their e II f ( ti\I ness foi an eyen long¬ 
er fee^riod of time—.St.ile v Chopper, 
5 6 S W 2d 923. 32 7 Mo 19 5 

14. A 1.1—Hims V State, 15] So 614 

25 \la \j)j) 590 

50 U I p IbO note .94 

15. Jnd—I’owers v State, 1S4 E 
9 19, 204 liid 172 S6 A L Ji 166 

50 (’ J p 160 note 99 
Custom 

J^yiderut in murder prosecution 
that accused h.ihitually earrif.'d pis¬ 
tol w.is admissible' lo rebut state’s 
theory he armed hirnse'If specially 
to kill dec e ased —I^ittle V State*, 1,59 
SE 57 Ibl (la 509 
Possession of money 

Evidence that accused earned a 
large sum of money on his person 
y\as .idmissihh in explanation of 
why he earned a pistol, and cor- 
rohoralivi e\ idenee of a police ottl- 
c er sliould have been admitted in 
support tht*reof—Powers v State, 
181 NE 549, 204 Ind 472 86 ALR 
IbB 

18. Ala—Murphy v State, 144 So 
114, 25 Ala App 237 
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for use in an occupation not requiring him to go 
armed,and, where one committed a homicide 
while off duty, it has been held proper to exclude 
evidence that he was instructed to carry arms while 
on duty Fvidtnce of the fact that accused lacked 
a permit to carry a weapon has been held inadmis¬ 
sible Accused may show that, before he made 
the prc])aratioii in evidence, he made an unsuccess¬ 
ful effort to protect himself by legal proceedings 20 

Act^ of Ihnd persons It is competent to show 
the acts of a thud person in preparation for the 
offense where there is evidence of his acting in con¬ 
cert with accused and of his presence at the scene 
and time of the offense ,2^ but it is not competent 
to show acts and conduct of a third person, who 
was not present or participating in the difficulty in 
question 22 

§ 213. Commission of or Participation in Act 
by Accused 

Evidence which actually tends to show accused’s con¬ 
nection, or lack of connection, with the commission of the 
crime is relevant and admissible 

Kvideiicc tending to comucl accused with tin. 
commission of the crime is always admissible,*'^ as, 


conversely, is evidence tending to show the inno¬ 
cence of accused, 24 but evidence claimed to have 
this tendency must have the requisite relcvancy.25 

§214. Ability and Opportunity 

Evidence that accused had an opportunity to commit 
the crime is admissible, as is also evidence that he pos¬ 
sessed a weapon or instrument of the kind apparently 
used, or otherwise possessed the means for committing 
the homicide, and evidence m rebuttal of evidence of op¬ 
portunity or possession of means is likewise admissible 

Subject to the general rules as to comiictcncy and 
relevancy, jiroof that defendant had in his posses¬ 
sion the means,26 as, for example, a weapon or in¬ 
strument of the character apparcntl> used in the 
commission of the homicide,2^ that ht owned the 
wcajjon used,2^ or had access to a weapon foiind 
near the body of deceased,26 or claimed to have the 
peculiar skill,2^' or, where he denies it. that he had 
the skill,for committing the homicide in the 
manner in which n was committed, is admissible on 
the question of his ability to commit it \ccused 
may show' in rebuttal that lu did not ha\e, at the 
time of the homicule, an insiriinunl or wcdpon of 
the kind used in its commission,^-' but, where he 


17. Ala— KmoU V State 96 So 711, 
19 Ala \pp 2.98 

Game warden, 

IJi jiiK a «nm< vv.TTdin not Tt<|unniff 
of itsilt that OTu «(. armt'd in a 
prosPfution for rriuidtr sust,iininR 
Mlalr*'*^ ohjeotion to a ((u<‘sti<»n to ac- 
as lo whether hr Uxik his pis¬ 
tol hernuso hr* was a RHine warden 
in the rountv was not on or -Knott 
V State supi i 

18. Tt X -*\Villiaiiison v State, 99 S 
\V 2d CMC, lU T« \ O 4">'» 

Mall earner 

In f)i(>s{‘< ution aRamsi nir'il mail 
cainci at ( list'd of imirdor, rtfusal to 
admit t( stjniony thiit (.H.rntr w^as 
posst’sst d r»f Riiii on da^ of honii- 
oidt in (oiiipllant f with pt)st inis- 
trt'ss instT lit lion lo fari> RUn was 
not HI or wlicn < an lot was not in 
piilornianti of post oflitt dulas at 
tirno ot homuidt—Williamson v 
Stilt* supra 

19. Ind—Kvorttl v Stair, 195 NK 

77, JOS Ind 14j—Powois v State, 
IS I XT E 54 9, 204 ind 472 86 AE 


11 10 6 




20. Tt \ 

-Sund.iv V 

State, 

177 SW 

97, 77 

TcxCr 26 



21. Ala - 

—Alt Po\ V 

State, 

166 So 

769, 2 4 

2 Al.i 10 1 




Preparatory acts of son weie ad- 
missihlf where Ih* r« w'^as evidence 
tondiiiR lo show Ih O ho aid<d and 
abiltrd his lalhei th» ju cus('d and 
was pi < sent at the homicide—MiCoV 
\ State, bupra. 


Procuring' pistol 

In a pros«<ulion for as*,.iult with 
intriit lo miinlru p«imittinR pioot 
that a< (list d’s pistol w.is attun'd 
from n* iRhhor sliorl tinu' pnoi to 
diflKuitv hv anolhti was not rr- 
runeoiis wlirrt sin h other and ae- 
custd had aided toR*'tht‘f at lime of 
aad prior lo, eJiflu ults —Watson v 
State. 287 SAV 267 10.5 Ti.\Ci 1)2 

22. Mo—State \ I)un(an, 140 SW 
882, 2 47 Mo 19.5 

23 M.i—e’uniiinRham v St,it< 1]8 
St) 2 12 22 AI.iApp 5Sl t^rtioraii 

tlrnnd 118 So 2 18, 21S Ala Ibb 
Ill—I’lople \ C.issJ«i, lb) NE 130, 
5.43 Ill 207 
.40 e’ I p 161 nolt' .58 
Extrajudicial confessions 

Whtit thi fat Is shown are mu h 
.ifc> lo 1)1 o\e htxoiid a rtasonildt 
douht that dect'astd was tiimin.illv 
jkilltd, exti.nudn lal confessions ot 
[ at t Used if otliiTv.jsf compclt nt, art 
admissil)h‘ tor th« purpose ot c-tal)- 
lishiiiR his connection with tht* 
erinn State v Knaiip, 71 N E 705. 
70 Ohio St 380 

24. I’a—Coimnonwealth v Loomis, 
11 4 A 128, 270 Pa 251 

40 CJ p 1(>1 note 59 

25. Ill — People v (’asslor, 16 4 NE 
4 4a, ,4 4 2 11) 207 

La—Slatt V Harris, 117 St) 820, 1G6 
La 7.59, ct'rtioiari denied Harris v 
State of Louisiana. 19 SCI 34, 278 
U S b41 73 L Ed o5b 
30 C J p Ibl note .58 [aj. 
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26. Old —Quinn v St.ite 25 P 2d 
711, .55 Okl(q lib 

40 rj p 161 noli 60 
Xn case of murder by poison, it is 
impoitant, it not ne(^ssa^^, to Pact 
the poison into Iht poss* s'^ion ol at- 
t used — St.ite V Smith, Mo 222 S 
W 155 

27. Okl— Quinn \ St.itc supra 
411 (" J p 161 note 61 

Fossesbion of revolver prior to kill¬ 
ing 

Iowa —Slat* \ L* < per 20ft N t\ 7 4 2, 
19') Iowa 1 4 2 

28. Mn — Thomas v State, 65 So 
86 5, 1 1 Ala \pp 8 5 

.40 P J P Ibl lM)t) bJ 

Asking accused whether he owned 
pistol, in t usi'tl ViaviiiR tommiUed 
iiomicnif b. sbootiHR with pistol, 
was not ettoi — I’arks v State, 2 S 
W 2d 2 45 1U8 Text’r .57b 

29. Mo--Sl.nte v Isa<n1S7 S AA" 
21 

30. Iowa—State v Lf‘epc r, 200 X VA" 

7 42 7 45 199 ]o\va 4.2 t itiOR Cor¬ 

pus Juris 

Pa—t'omn»oriwealth v ossmiie, 27 
A 10 156 P.i 301 

31. Nth -Lillie \ State, 100 N AA" 
316, 72 Vel) 228 

30 C J p Ibl note 65 

32. Ind—Lillard v State, 50 NE 
.48*4, 151 Ind .422 

Okl—Edwards v State, 48 2d 1087 
1 58 OklCr 15. 
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testifies, that he did not have such a weafioii at the 
time, it is not error to reject the testimony of oth¬ 
er witnesses, not with him at the time, that he did 
not then own or possess such a weapon and the 
exclusion of evidence that the weapon was not in 
his immediate and visible possession at a time be¬ 
tween his admitted possession thereof and the hom¬ 
icide IS not error 2Evidence as to the physical 
condition of the parties is considered infra § 22A 

Opporiiinity Evidence that defendant had an 
opportunity to commit the crime is always comi)c- 
lent,^*'’ and the probability of accused’s guilt may be 
shown by the lack of opportunity on the part of 
others 36 Such proof may be rebutted by evidence 
that the crime was not committed until after ac¬ 
cused’s opiiortunity therefor had passed ^7 

§ 215. -Identity and Presence of Accused 

a In general 

b Declarations of, or identification by, 
pel son other than witness 
c Tracks and fingerprints 
d Bhjodstains and othei marks of crime 
e Articles possessed by accused 
f Other matters 

a. In General 

Competent evidence tending to Identify accused as the 


guilty person, and show his presence at the scene of the 
crime, is admissible, as is also competent evidence in 
rebuttal thereof. 

Subject to general rules excluding incom])etcnt 
evidence,38 any evidence tending to identify accused 
as the guilty person,35) and show his presence at the 
scene of the crime,is relevant and admissible, es¬ 
pecially where pi oof of his guilt dejiends alone on 
circumstanti.d evidence )) Such testimony need not 
be positive, uncertainty affecting only its w^eighl 
and not its admissibility "*3 So, also, the testimony 
IS not Tendered incompetent by accused’s denial that 
he WMS the person seen by the witness on the day, 
and near the scene, of the homicide ^3 Evidence 
of accused^ identity cannot be reinforced by proof 
that the witness failed to identify others as the 
guilty jiarties 

Reasons fo) uli ntifii aiion Reasons for the iden¬ 
tification are not essential to render the testimony 
admissible,'*'^ hut they may be given 

Rebuttal Comiietent evidence may be received in 
rebuttal of the state’s cvidtiice as to the identity 
of accused,*'^ and accused may prove bis absence 
from the scene of the crime at the time of its com¬ 
mission Jii a prosecution based on circumstan¬ 
tial evidence, testimony creating a reasonable doubt 
as to the identity of the slayer should not he ex¬ 
cluded because circumstances incriminating accused 


33 Ala —Gholston v State, 130 So 
(.') 221 Ala fi.'iO 

34. Or—Slate v O’Neil, 9 P -’81, 
n Or 181 

35. I’a —(’ommon wealth V l^aw- 

rerue 127 A 465. 282 I’a 128 

30 ('J p IGl note OS 

Opportunity to procure and use 
weapon 

K\ —Srn.ill w 0(1(3 v Porrirnonwealth, 
2oo a \V J06 200 Ky .582 

20 OJ p 161 note 68 l-ij 

36. Or —State \ Warren, 69 P 67'), 
41 Or 34S 

37. Nt'l.—KIrR( V State, 13.*? NW 
4‘n, MO Neb J')0 

38. Ill—1)( vine V JSoplo, 100 111 
290 

20 C J p 162 note 75 

39. Ala—IVteison v State, 150 So 

1.56, 227 Ala 261, certiorari denied 
Peterson v Slate of Alabama, 54 
S rt 43'), 291 US 66J, 78 I. Ed 

10,5 1—OunninKham v State, lls So 
242, 22 Ma .\pp .5S1 certiorari de¬ 
nied 118 So 24S. 218 Ala 166 

Cal—Ptople V Siebci, 2,57 1’ 64, 201 
Cal .5 41 

Fla—JllianiB v State, 197 So 562, 
14? Fla 826—Hendemon v Slate, 
113 So 689, 94 Fla 318 

Ga—Huiden v State, 186 SE 555, 
182 Ga 533 

Mass—Commonwealth v UollinB, 13b 
N E 360, 242 Mass 427. 


NC—Stall* V T.ate, 188 SE 91, 210 
N C’ 61?—State v FoKieman, 168 
SE 526 201 NC 401 

30 CJ p 1G2 note 72 

Testimony by one witness as to as- 
sanlt, and by another as to iden¬ 
tity 

Wilm ss mav testify to assault, 
all hough not identifMng assailant or 
pel Son assaulted, identity of lath 
being ( stnblished by anoLlu'i —Albn 
V State, 110 So 12 4, 114 Miss 447 
40 Cal--T’eople v Haker, 271 P 
765. 9 1 Cal \pp 628 
IGa - Williams v State, 197 So 562, 
1 t3 Fla 826 
?0 CJ p 162 note 73 

41. Tex -Howard y Stat(‘, 8 Tex 
Apj) 53 

42. Ark - Trulock v State, 69 SW 
677, 70 Aik 558 

30 C I p 162 note 7b 

Testimony held not too vague and in¬ 
definite 

Ga—Uanee v SlaU, 142 SE 105, 
1Gb Ga 15 

Connection with other evidence 

(1) In muidtr prosecution, tisti- 
mony of (onductoi of Htn et car, 
seeing two men get on Ills (ar wbo 
resembled accused and another, was 
tompdent to supplement testimony 
of molorman of same car who ob¬ 
served the two men twice, and who 
pofeitlvely idenlirted them, although 
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(ondiKtor was unable to do so—i’l'O- 
p]( V Greeson, 203 NW 141, 220 

Mull 121 

(2) In prosecution for assault with 
intent to murder, fact that prosecu¬ 
trix had heard befoie assault, that 
accused w'as dead, is admissible as 
IxMring on um (*rtaintv of hi r recog¬ 
nition oC accused —Cunningham v 
State 118 So 2 4 2, 2 2 Ala \pp 583, 
ceilioraii deniid 118 So 248 218 Ala 
16b 

( ?) P\r( I that wjlnes<5es are unable 
jiositivelv to identify at (Used, 
(barged with nun (1(r as guiltv one. 
mti\ 1)1 consideiid b\ lurv in connec¬ 
tion with all other (vidcnce —People 
V I?ak( i 271 P 7b5, 91 Cal Ai»p 628 
43 Tex — M()C)i( v State, 78 SW 

2d 18M, 127 Tex Cr 637 
44. Tex—Aloori v Stale, 50 SW 

942, 40 Tt \ Cr 4 ?') 

45 I’a—Common w <‘alth v Roddy, 
?M A 211, 18 4 Pa 274 
46. Ark—\dkisson v Slate, 218 S 
W 165, 142 Ark 15 
30 CJ p 162 note 81 
47 Iowa—State v Giudice, 15? N 

W 3?6, 170 Iowa 731, Ann Cas 

1M17C 1160 

30 CJ p 162 note 82 [a], fh] 

48. \rk—Kinnomer v State, 49 S 
W 815, 66 Ark 206 
Wis “Goodwin v State, 90 NW 170, 
114 Wis. 318. 
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arc more cogentWhere a witness has testified 
to seeing accused in the commission of the homi¬ 
cide, accused should he permitted to introduce evi¬ 
dence showing the witness’ inability to identify 
him Testimony as to accused s identity cannot 
be rebutted b} proof that the witness thereto was 
silent when deceased stated that he did not know 
w’ho his assailants w'cre 

“b. Declarations of, or Identification by, Person 
Other than Witness 

While there is some divergence of authority as to the 
admissibility of extrajudicial declarations for the purpose 
of establishing Identity or presence at the scene of the 
crime, such declarations are admissible when made by 
accused, and an identification out of court by decedent 
or the victim of an assault with intent to murder may be 
shown In evidence when it was made in the presence of 
accused. 

The weight of authority favors the admissibility 
of declaratuins of deceased made shortly before the 
crime, which tend to prove the presence of accused 
at the time and jilace of the homicide but in some 
jurisdictions a contrary rule prevails*’^ Evidence 
as to w'hat occurred at the time accused was taken 
before decedent for ideiitific<ition is fidmissiblt 
and c\ ideiice of an identilication then made b\ 
decedent is not subject to contradiction by evidence 
of a descnjition of the guilty person’s apjiarel giv¬ 
en by decedent on another occasion when aecused 
was not lire sent It has been held that the wit¬ 
ness may testify to the fact of a conversation with 
deceased as to the identity of the slayer, but ma> 
not state the conversation"^^ Also, it has been held 
not error to admit evidence that, as a result of de¬ 


ceased’s identification of hats found at a lookout 
station, deceased and witness expected to find ac¬ 
cused and another person at a still frying dec¬ 
larations are considered infra §§ 286-306 

Declarations of accused It is proper to aelmit 
evidence of declarations of accused made several 
days before the crime indicating an intention to 
use a deadly weapon against deceased,or to kill 
him After accused’s admission of his presence 
at the place of the murder, his previous denials of 
his presence may be shown 

Identification by victim of assault In a prosecu¬ 
tion for assault with intent to murder, evidence that 
the victim of the assault identified accused, in the 
latter’s jiresence aiul hearing, to an officer or at the 
police st.ition is admissible 

Identification by third person The admissibility 
of testimony as to an identific^ition of accused by a 
third persem has been both affirined^^ and denied 

c. Tracks and Fingerprints 

Proper evidence tending to show that tracks or prints 
were found at or near the scene of the homicide and that 
they were or were not made by accused, or by an animal 
or vehicle he was using, may be admissible, but evidence 
offered for this purpose must be connected with the crime 
charged or involved and have a bearing on defendant’s 
guilt or innocence 

It IS jicrriiissiblc to show that footprints or shoe 
tracks near where deceased’s body was found were 
similar to those made by accuseel,^^ althoiu’h no 
comparison is made exce])! the si/e of the shoe,^'* 
and no measurement is made Evidence is ad- 


49. Tfx—TflNlor V State, lOH S AV 
1147, 81 Te\(''T ”,59 

50 Miss—Mathison v Slate, 40 So 
SOI 87 Miss 739 
30 (^J p 16J note 84 

51. Mass—ronimonwealth v Dtns- 
moie, 13 Allen 5.t5 

52. Minn—State v Ilav ward, 65 N 
W 63, 62 Mum 474 

10 C J p lb t note 2 

53. C\il —People v Carkhuff. 24 Cal 
610 

Term—Kirh> v Stale, 9 Yc\k ^^'3. 
30 Am I) 120 

54. Midi --P« ople v Foster, 179 N 
W 395, 211 Mi(h 4 8t, 

TTnder statutory provisionji making 
acts and dt < tar .it ions of anottier in 
the piesiiKi of a party admissiblt, 
the ident itli ation of accused by de¬ 
ceased. although not admissible as a 
dying declaration may be* provc'd — 
State V Fishei, 169 1’ 382, 54 Mont 
211 

55. Ky—Ilatcliffe v Cornmonwealth, 
21 S W 2d 411, 231 K> 337. 


50. Ohio—Moran v State 11 Ohio 
(MrCt 461 16 Ohio Cir Dec 3J4 

57. Se^- Stale v lUtlman, 131 SE 
514. 137 SC 75 

58. Ala —Spiaggins v State, 35 So 

1000 139 \l.i 93 

Prc\ious thre-ats J»\ accused as €*vi- 
dcnc c of iddiLilj see infra ^ 3 36 

59 Ala—I)a\is v Slate, 28 So 617, 
126 Ala 44 

60. Cnl—People V Moran 77 P 777, 
14 1 Cal 4S 

61. Cal—1’copit V dare la, 356 1’ 

876 83 Cal \pp 163 

Til—Peoplt V Hcrbcul, 173 NE 710, 
340 Ill 530 

62. lArl —Pc'ople \ Quon Foo, 206 
P 1038, 57 Cal \pi> 3 37 

30 C J p 162 note 77 

63. NY—People v Seppi, 116 NE 
793. 331 N Y 63 

64. \rk - Hendrix v State, 141 S 
AV 3d 853 300 vVrk 973 

3(» J p 162 note 87 

Wltneas may describe known i 

tracks of accused made at another { 
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tinu Phillips V State, 50 So 194 
162 \la 14 

Comparison with shoes and measure¬ 
ments and marks thereof 

(1) Admission of testimony re- 
spec.ting tlnding of tracks near sc(‘nt 
of homic idt and comparison of tracks 
with ac.(usfd's shots was not error 
' —Stale V Martinez, 15 P 2d 68.3, 36 
N M 360 

(3) Ev Kit net as to identity of 
trat ks leading from place of murder 
with measuienients and marks of ac¬ 
cused's shoes IS ( onipt tent —State v 
McLeod 152 SE 895. 198 NC 649 
(3) A witness who had measured 
atturalely the footprints of person 
slaving another and the shoe of ae¬ 
cused could tc'stifv tt) such measure¬ 
ments -Charles V State, 222 SW 
355. 87 Tt X Cr 3 33 

I €5. Vrk—Owens v State, 179 SW 

1014, 130 Ark 563 
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66 . Tex —1‘arker v State, 86 S W 
1008, 16 TexCr 161—Baines v 
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missihlc to i(lontif\ a shoe which had been fitted to 
tracks at the scene of the homicide as that of ac¬ 
cused,®"^ or to show the resemblance of tracks found 
in the direction in which the state claims accused 
went after the ciime to those of accused,®^ or that 
tracks were found leading from where deceased 
was found to a i)laCL accused was shown to have 
been ne.ir the time of the homicide «iiul such ev¬ 
idence IS admissible, notwithstanding^ the tracks 
weie not found immediately after the homicide 
As a jiredicate for such jiroof it is not incumbent 
on the state to introduce evidence to neg;ative their 
presence there before the homicide,but it would 
seem that the admissibility of such testimony is 
larg^ely one of application to the tiarticnlar case and 
the pcirticiilar facts and environment as develojied 
on the trial 

Animal or vehicle tracks It is competent to 
])rovt that the feet or shoes of a horse helonqingf to 
accused fit corresponding^ tracks found ,it or near 
the ])lace of the killing:,or that the tracks of an 
aLUoniobile were those of accused’s mathino'^^ 
Also, t(Stiniony concerning the finding of mule 
tracks may be admissible in connection with other 
evidence of accused’s use of another’s mule on the 
d.iy of the homicide and having been seen w<dking 
tow.ird the jilace where the tracks were found 

I'liujciprints or marks Accused’s testimony ma> 
b( an iinswer to a contention that evidence con¬ 
cerning his fing(Tpiints is inadmissible bectiust of 
a failure to show the time when the fingerprints 
were made In a firosecution for honiicuU in tht 
commission of a robl)tr> accused should he iieimit- 
ted to show that a fingerprint found on the article 


stolen was not that of accused. '^7 However, the re¬ 
jection of evidence, offered by accused, of a de¬ 
scription of finger m.irks has been sustained where 
It was not distinctly claimed by him that the so- 
called finger marks were cajiable of measurement 
and comparison with his fingers ,78 and, where there 
IS no claim or evidence that any fingerprints on a 
particular article are those of accused, evidence of 
the handling of the article by others is inadmissible 
on the question of accused’s guilt unless it is in 
some wdy connected with the crime charged 79 

d. Bloodstains and Other Marks of Cnme 

If consistent with the state's theory of the killing, 
evidence of bloodstains and other marks of the crime on 
the person or property of acersed is admissible, as Is 
also evidence of correspondence of a bloody imprint of a 
hand or shoe, on the wall or flooi at the place of the 
homicide, with the hand or shoe of accused. 

Evidence of bloodstains and others marks of the 
crime on the ])erson or property of accused may 
be admitted,as, for c\am])le, of a spot of blood 
on his clothes,81 together with a physician’s analysis 
thereof,^- of bloodv articles found in accused’s 
room soon after ilic murder of the condition of 
ticcused’s clothing found in his room the morning 
aftei the criniL 8i of a trunk and its ceintcnts which 
was show'll to have been used b} accused and his 
wife and w'hich contained his bloody gaiments 
or of the finding of hair about accused of the same 
color as that of the person killeel 86 Also, evidence 
of correspondence of a liloody print of a hand on 
the wall where a homieide occurred wuth the hand 
of accused IS admissible , ^7 where distinctive 

footprints were left in blood on a bnoltum covered 
floor, evidence relating to a s<de of ‘•hoes is proper- 


67. Ala l)uKo«?f> V State. 4 2 So 
8fi2, 14 8 Ala .S60 

Wvo — Markoft v Slate. 75 1'2d 771, 
77G 52 Wyo 457 citing Corpus Ju¬ 
ris. 

68 . Ala --Moss v State, 44 So 508, 
152 Ala 00 

Xiarere tracks and largre feet 

^Vher(* statf relnd on cirtumslan- 
tial <videiHe in murder prosecution, 
tistimonv that accused had larpe 
feet was admissible in conneclJon 
with other (‘Viderue that human 
tracks lead in R- from burned barn 
where body was found were laiK^ 
tracks twelve inrhes long—^t^ohb v 
State 77 S V\^ 2d 667, 1 27 Tex Cr 504 

69. Te\ — Thompson v Stale, 163 S 
\V 073 72 Tex Cr 650 

Z'ollowlugr tracks two miles 

Evidenc.e that witness followed 
tracks from place of killing for dis¬ 
tance of two miles was properly ad¬ 
mitted—Ross V State, Tex Cr , 7 S 
W 2d 1078 
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Ala App 56’5 
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73 Ala—Campbell v .Stole, 2 3 Ala 
44 

Tex—Rouldm v State, 8 Tex App 
332 
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2d 923, 327 Mo 19.3 
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2d 3.30, 312 Mo 1015 
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in A 4 28, 270 I*a 254 
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80. Williams \ State 197 So 
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ly restricted to shoes capable of making imprints 
similar to those made at the place of the crime 
Where the state’s theory of the killing is inconsist¬ 
ent with the presence of bloodstanis, evidence on 
the pait of accused that certain stains were not 
bloodstains is irrelevant.*^ 

e. Articles Possessed by Accused 

It may be shown that accused wore or possessed arti¬ 
cles of clothing or other articles which the evidence in¬ 
dicates were associated with the crime 

It IS always permissible to show that accused 
wore or possessed articles of clothing^® or other ar- 
Pcles^^t which the evidence indicates were associ¬ 
ated with the crime Dirt taken from the scene of 
the crime to he compared with dirt found on ac¬ 
cused’s clothing IS admissible evidence is ad¬ 

missible as to c.irtridges found on the person of ac¬ 
cused as to the char,icter of .shot taken from the 
pockeMs of ckithes shown to belong to accused, 
as to the siinilaiity of an animal ridden near the 
scene of llu homicide to that of accused/•*5 as 

to slatemeiits of accused tending to connect him 
with a mask found at the scene of the muidcr 'J* 
Subsequent possession by accused of property of 
(lee'e'ased is considered infra § 250 

Whcic there is evidence that the murderer wore 
stuped overalls and a black shirt, accused has a 
right to show that the employees at the place where 
he worlced w'ore clothing of a different character 
and, w'hcre a witness for the state has identified 
accused as having been at the scene of the homi¬ 


cide wearing a certain kind of cap, and witnesses 
for the defense have testified that accused wore 
no such cap on the day of the killing, the slate may, 
in rebuttal, show by a witness that on the day after 
the homicide accused wore such a cap 

f. Other Matters 

Particular facts and circumstances of various char¬ 
acter have been held admissible, and others have been 
held inadmissible, to prove or disprove the identity or 
presence of accused. 

In particular jiroscctilions facts and circumstanc¬ 
es of various natures have been held admissible®*^ 
or inadmissible! to establish the identity or presence 
of accused For example, it has been held proper 
to admit evidence tending to show that accused 
saw deceased as he passed his house and pursued 
him ,2 that accused threw a missile, comprehended 
within the indictment, at the injured person that 
immediately after shooting deceased, accused en¬ 
tered a room and shot at another person whom, 
as well as deceased, he had previously threatened,* 
that just after the shooting accused appeared at a 
near-by house and renewed hts shooting there,^ 
and that accused was seen shortly after the homi¬ 
cide, running his car in the same particular man¬ 
ner in which the car which ran over and killed de¬ 
ceased was run al the time of the accident * So, 
also, it IS proper to admit evidence of a previous 
altercation with accused and pursuit by him ^ or 
picvions ill-trcatmcnt of deceased by accused,* 
accused’s presence and complicity in a robbery, for 
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175 NC 825 
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which he was arrested by the officer whom he is 
charged with killing,*^ or that he was a member of 
the band of robbers the hearing of accused’s 
voice by one familiar with it,i' and of outcries of 
deceased, or another who was also killed at or near 
the same time and place, made at the time of the 
assault The testimony of a witness which dem¬ 
onstrates the fact that the report of a gun fired at 
the place where the dead body was found could be 
heard at the home of another witness is admissible 
to corroborate the testimony of the other witness 
that he heard the report of a pistol wnthin fifteen 
or twenty minutes after accused and deceased left 
his home The absence of other persons w'ho 
might have committed the crime may be showm as 
tending to increase the probability that accused, 
w^ho was the last person seen with deceased, com¬ 
mitted it 

Evidence of statements of a witness to accused 
at or near the lime of tlie homicide may be admit¬ 
ted as part of the idt ntihcation and testimony of 
a witiuss, for the purpose of showing that accused 
was seen near the* scene* of the honncide shortly 
befoie It occurred, that the v\itness sjKjke to a com¬ 
panion wnth reference to accused, without stating 
what was said, is admissible 

The identity of accused as the jierson who was 
jireviously tried for, and convicted of anothei of¬ 
fense may be jiroved b> the cleik or dejiut} clerk 
of the court wherein the former coiuiction was 
h<uP" or by the son of decedent for whose murdei 
accused was previonsU com ictcd 


Inadmissible evidence It is proper to exclude a 
question, on cross-examination of a witness for the 
state, as to the name of the officer to whom the wit¬ 
ness gave a description of a pe*rson ho saw,^^ and 
the testimony of a theater patron that a theater 
cashier failed to identify him, whie'h was offereel 
to impeach the cashier’s testimony identifying ac¬ 
cused, where the cashier had not been asked about 
such patron on cross-examination and his atten¬ 
tion had not been called to him by such an inci¬ 
dent as directed his attention to accused -t) After 
It has elicited from accused, on cross-examination, 
the information that he was kiuiwn by two dilfer- 
ent names, the state may not prove by a witness 
that 111 a certain county accused used only one of 
such iiarncs-i The conduct of persons befoie 
whom accused wms brought for identification is in¬ 
competent to ])ro\e his identity-- 

Failure of 7inhir<*s to testify os expected Where 
accused proposed to prove hv witnesses that lhc\ 
identified another, hut the witnesses denied the iden¬ 
tification, and all they could relate about U was 
elicited from them, there is no merit in a claim that 
their testimony was erroncfuisly excluded or not ad- 
niitteel as olfered 

§ 216. -Participation with Others 

Noteworthy latitude is allowed in the admission of 
evidence where it is claimed that accused paiticipated 
in a coiispiiacy to commit the crime or was an accessary 
to the person who did the killing 

A wude range of e\idemce is jiermiited in a jirose- 
cntion for minder puisn.int to a conspiracs Suh- 
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ject to the general rules as to relevancy and com¬ 
petency,the prosecution may introduce evidence 
tending to show the facl-^ and natiirc^'^ of a con¬ 
spiracy between accusetl and others who were act¬ 
ing with him at the time of the homicide, and it is 
competent to prove a consi)iracy among third per¬ 
sons to commit the crime, without showing knowl¬ 
edge or concurn ncf by accused at that time, if he 
IS afterward by compete iit evidence connected with 
the conspiracyWhcie the killing was done by 
another ])erson, any bgrd evidence tending to con¬ 
nect accused with the kdlcT is material and rele¬ 
vant J^Ividencc of the communication of in¬ 
struction, advice, or counsel by accused as acces¬ 
sary to the iierson who actmilly committed the deed 
is admissible,whether the communication was 
directly by word, act, or decd,^^ or through a third 
person,'^- and evuknce of dct.iils of a prior difii- 
culty between deceased and accused is admissible 
to show that acciisi‘d was in fact an acccssaiy and, 
as such, partici])ated in the fatal difficulty Even 
m a prosecution for being an access*iry before the 
fact, evidc'iici of accused’s conduct immediately aft¬ 
er tlu perpetration of the ciime is admissible where 


it affords some basis for an inference that he had 
knowledge i)f the crime at the time of its commis¬ 
sion,but evidence of the subsequent conduct of an 
aider and abettor is competent only against him 
and not against a codefendant who did the kill¬ 
ing and evidence of a statement made by an al¬ 
leged conspiiator after the conspiracy, if any, was 
ended, is not aclmissible <igainst accused 

On the theory that accused was an accessary or 
conspirator, and in connection wulh other evidence, 
a witness may be peimitted to testify that he saw 
the ])rincipal or another conspirator at a certain 
time and place,and it is lelevant to prove that 
another jierson jointly indicted with accused was, 
prior to the killing, possessed of a justol of the cal¬ 
iber corresponding to the size ot the empty shells 
found at the place of tlu homicide immediately 
thercaftei and also, where only one shotgun was 
used, testimony as to wffiieh one of several defend¬ 
ants had It in his hands is competent Subject to 
proof of ageiicv for accused, evidence of an agree¬ 
ment made liy a person who hired an automobiU 
connected with the homicide as to the length of time 
he was to use it is admissilile On the other hand, 
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tion against his code! t*ndanls wheie 
the jndRtnnnt or inlorniation is dis¬ 
missed as to him, stated in (^nminal 
Law 804 i (1), the piosecutiun is 
entitled lo use* as a wilinss a (ode- 
lendant, ag iinst wlioin the eh.iige 
has boen dismissed, for the purjiose 
of showing i(.( US4 d's participation in 
the bomicidf —Piojib v Hraun, 88 
l» 2d 728, SI Pil App 2d 5') 1 

St5. Ill —People v Pundy, 120 N H 
180, 205 Til S22 
^0 p 164 not«> 51 

26. Ma - llohmson v State, 133 So 
578 222 Ma 611 

Oal —Pef)i)Ie V Tinnm, 28 P 2d 051, 
1T6 (\il App 301 

III—ople V Cassb'r, 103 NIC 430, 
3.32 111 207 
30 C J p 164 note 5S 

AsBOciatioa 

(1) Where thi* prosnutlon claimi d 
that defendants aided and ala'ttf d co- 
defendants in committing a murder. 


it was not error to admit c\ idt m e 
that two days prior to tin hoiiio id« 
defendants and t odefeiulants win 
traveling on the same tram in tin* 
diicction of th< st t'ln* of iTie homi¬ 
cide, and that < «>d( 1 (‘ndants wt rt 
armed -People v Ho Kiru You 141 
T* 960, 24 Cal App 451, followtd m 
I’cople V Yee Yum. Ill P 958, 24 
Cal \pp 170 

(2) Where two or inoie i)eTsons 
are tried for murdt t, it is coriM)t tent 
to prove that tin v wu're togtthei oi 
near the place win re deceased might 
hive been expof tc d to be lound 
shortly before Iht time at v\hich thi 
homicide was committed 

La -- State v Howard, 45 So 260, 
120 La 311 

Mich -I’eople v Marble, 38 Mich 
117 

(3) Admission o| evidence that nc- 

ciKsial was present with one of as- 
s.issins on afteinoon before hornn idi 
was not error--Pt oplc v Mot, J P 2d 
151 116 (\il App 7 40 rehearing de¬ 

nied 4 P 2d 2.H, 116 Cal App 740 

Conspiracy as malice 

(1) Proof of iconspiracy lo commit 
murder is merely means ol establish¬ 
ing malice—Jettiies v 'Common¬ 
wealth, 74 S W 2d 20 i, 255 Ky 36.7 

(2) Ev idem p of malice generall> 
see supra §1} 204—212 

27. Ill—I’eople v Bund>, 129 NE 
189, 295 Ill 322 

.30 OJ p 165 note 53 

28. Miss—Lamar v Stale, 63 Miss 
265 

30 C.J p 165 note 54 
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34 Mass—Common vv t alth v I >i 

Stasio, 8 N E 2d 923, 297 Mass 
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nicd Di Slasio \ Commonwealth 
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370. 302 US 759, 82 L Ed 587 
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36. Tex—Tumble v State, 104 S W 
2d .U, 132 TexCr 216 
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E 896, 166 Ga 512 
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186 NC 485 
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in a prosecution for murder growing out of an ahoi - 
tion, accused being claimed to be an accessary be¬ 
fore the fact, testimony as to whether the witness 
knows that the doctor who performed the abortion 
has been convicted of the offense of abortion is 
projicily excluded,as is testimony that the doctoi 
registered at a hotel under an assumed name 

Accused may show tli^it meetings relied on to 
show a conspiracy were for a lawful purpose 
and where the prosecution has introduced evidence 
from which the jury might infer that certain acts 
of <1 particular person w'cie doiu in pursuance of 
a jilan to murder deceased, accused may in rebuttal 
introduce evidence lending to show that such acts 
wore done in good faith and wothont collusion woth 
him'^* On the other hand, it is projicr to exclude 
evidence offered by accused which would not tend 
to show .in absence of collusion between him and 
the jierson who did the killing and is not othe-rwist 
admissible and evidence of dislike oi enmity be¬ 
tween accused anrl the persems who dul the killing, 
which might otherwise be admissible to disprove 
the alleged coiisjuracy, may he rendeieel inaehnissi- 
ble hv accused’s own cxplanatiems and admissions 

§ 217. -Suicide 

Generally speaking, any evidence, otherwise com¬ 
petent, tending to show that deceased did or did not come 
to his death by his own act is admissible where the theory 
of the defense is that deceased committed suicide, but 
there is a conflict of authority on the admissibility of 
evidence of a disordered mental condition to prove sui¬ 
cide, as well as to the effect of the t?me at which they 
were made, on the admissibility of evidence, of decedent's 
declarations of intention to commit suicide 

Whirc the theory of the defense is that deceased 


committed suicide, any evidence otherwise compe¬ 
tent tending to show that deceased came to his 
death by his own act is admissible,but to be ad¬ 
missible for this purpose, evidence must have some 
tendency to establish such fact ^ siiicid.il ten¬ 
dency or disposition may he shown in order to cre¬ 
ate the jiresumption of suicide, where the Icslimony 
shows that death may have been produced h> de¬ 
ceased, or there is no ])Ositivc and direct jiroof of 
homicide So evidence is admissible as to elecc- 
dent’s acts or declarations evincing an intention to 
commit suiciele,''’^ such as attempts and threats 
The length of time intervening between the dcc- 
laratienis and the death of deceased, according to 
some .lulhonlies, d()e‘^ not affect their competency, 
Init onl\ goes to theur weight^- Accf)rding to oth¬ 
er authorities, de'Cedeiit’s statements of intention to 
commit suicielc, when neither .i part of the res 
gestae nor d>ing declarations, are inadmissible 
and according to still other authorities, the dec- 
laiatiems arc admissible when made reasonably 
close to the time of death,and although the trial 
judge has a wiele, he docs not have an absolute, dis¬ 
cretion to refuse to admit eleclarations of intend¬ 
ed suicide, if he considers them loo remote*'’^ Evi¬ 
dence of isolateil facts relative to deceased’s finan¬ 
cial condition or domestic troubles, not showing 
a suicidal tendency,’’® or st.itements made b> mem¬ 
bers of his famil> to the effect that he committed 
suicide,are inadmissible It has been held prop¬ 
er te) show that deceased w^as nnder treatment feir 
lurvenis ehsorde'r or disease,’^ or to show a disor¬ 
dered mental condition,’’''^ but the latter proposition 
IS denied®® At any rale, c\uleiicc of mental con- 


41 low'a—sidle V Swetnev, 214 N 
W 7.1 n, 2(11 Iowa loOf) 

42. Town—Stale v Swctne*v, supid, 

43. Kv—Df laney v Commonwealth, 

2r. S VV 810, 15 Kv 1. 797 

44. AUi—Harrison v State, 78 Ala 

45. r.i—Commonwealth v Prophel, 
16(' \ 597, 307 I*a 122 

46 Mo—State v (laelwood, 116 S 
\V 2d 42, 342 Mo 466 

47. N Y —Peoplt v Thomas, 269 N 

YS 143, 210 App Div 101 

NC—State v Prytle 132 SE 785 
3 91 NC 698 
•10 C .i p 165 note 67 

48. C'olo—Massio v People, 258 P 
226, 82 Colo 205 

30 CJ p 1(,5 note 58 [a] 

Corpus Juris is cited in support 
of the point that as there was not 
the slifihtest evidence of suicide in 
the case, an instruction on the sub¬ 
ject was not called tor—State v 


HellOTman. 162 S W 2d 878, 887 319 

Mo 681 

49. Ind—Hall v State, 31 NE 5 16. 

112 Ind 317 
50 C 1 p 165 note 59 
50 \tk—Howie V State, 49 SW 
2d 1049, 185 Aik 8*14 3*1 AEH 

4 26 

NY People V Thomas, 269 NYS 
111 2 10 App 1)1 V 101 
N —Stale V Laperholm, 179 SE 
6(,4 208 NC 195 
30 CJ p 165 note 60 
51. Ky —Epperson v Common 

w ealth, 13 S W 2d 247. 227 Kv 404 
NC—State V I’tvtlo. 132 SE 785, 
191 N C 698 
10 C J p 165 note 61 
Keasons g'iven for thxeat 

Teslirnonv, in husband's trial foi 
iiiuiderinK wife b\ poison, as to rea¬ 
sons w'ile s^ve for threat testified 
to b\ witne'ss to kill herself, is ad- 
inissihU on cjiiestion whether she 
committed suicide—Pearce v State, 
147 So 617, 226 Ala. 436 
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52 Mass—Commonwc.illh \ Trefe- 
llnn, 31 NE 961 157 Mass 180, 

21 L Pv A 2 55 

Ohio—l.l.uklturn \ .State 23 Olno 
St 14 6 

53. Mo -State \ Hauerb, 46 S W. 
609 145 Mo 3 

30 C J p 165 note 63 
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119 A 596. 275 I'a 515 

55. Pa—Commonwi alth v Santos, 
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56. Ind-—Hall v Stale 31 N E 636, 
3 12 Ind 317 
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720 15 Minn 177 
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ditioii, when admitted for the purpose of showing^ 
a disposition to commit suicide, should be limited 
to the fact of such condition ,ind not extend to the 
cause thereof 

A claim or question of suicide in the case will 
not be presumed m older to find ei ror in the ex¬ 
clusion <if the tcsiimoin of a witness, who is not a 
physician, as to a statement by deceased that he 
was tired of living;' and indifierent as to life or 
death 

Rebuttal Evidence is admissible to lebut proof 
of a iheoiy of suicide ^ ^ Where U appears from 
the evidence that deceased either committed suicide 
or was murdeicd, the prosecution may show the ab¬ 
sence of any motive for suicide,®^ or that deceased 
had been apparently health> and in gjood spirits, 
or exiieiiments made with the weapon with which 
the deed w.is done rtpelling the theoiy of suieidt 
or expert testimoii} may be leceived showing: that 
suicide with the weapon iiroducing: death or a sim¬ 
ilar weapon was imjirobable,^*' or that the fatal 
wound could not have bten s( If-inflicted Dec- 
l.iralions by deceased while in his last agoii},^*^ or 
declarations of acenstd of an iiiUntion to murder 
a third person at the jilace and m the maimei de> 
cedent was killed,"^ ate admissible to disprove sui¬ 
cide, but while the acts and declarations of a per¬ 
son claimed to have been jiredisposed to suicide are 
comticteiit to prove .i contiaiy state of mind,"i the 
acts and declarations admitted for this ])in])ose 


should be limited to such as fairly tend to prove 
mental condition 72 

§ 218 . - Incriminating Others in General 

Evidence tending to show the commission k>y another 
person of the crime charged may be introduced by ac¬ 
cused when it IS inconsistent with, and raises a rea¬ 
sonable doubt of, his own guilt, but frequently matter® 
offered in evidence for this purpose are so remote and lack 
such connection with the ciime that, in the absence of 
other evidence disclosing their relevancy or connecting the 
other person with the crime, they are excluded When 
admitted, such evidence is subject to rebuttal 

Accused IS entitled to introduce an> leg:al evi¬ 
dence tending: to show that a third person commit¬ 
ted the offense wuth which he is charged 7^ d'his 
is true where the evidence against accused is cir¬ 
cumstantial ,7^ and it IS also true notwulhstanding 
there is direct cMdence ttnding to connect him w'lth 
the crime 75 Evidence of another jitison’s guilt 
offered by accused must lie inconsistent with guilt 
of accused,75 otherwise it is jiioiierly excluded,77 
as where the i^tlui, w^bose guilt is sought to be 
])roved, .u ted lointlv wnth .iccused,"^ or where ac¬ 
cused admits the killing 7!> Fvuhnce to be .idmis- 
sible as tending to show^ the guilt of a third jieison 
need not amount to full jirool,^^* or justifv his con¬ 
viction,if it IS of a chaiiictei which may he suf¬ 
ficient to raise a reasonable doubt of accused’s 
guilt,hut it must be of a ch.ir.icler hgitiniatel> 
tending to establish the guilt of aiiothei,^* and must 
be confined to siibstanticd facls^'* which aie con¬ 
nected with the transaction^*^' Evidence which has 
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no further effect than to cast a bare suspicion on 
another is incompetent and inadinissihle The 
difficulty of determining the relevancy of evidence 
offered to show that another person committed the 
crime has been frankly conetded by the courts/''^ 
and while particular evidence olfered for this pur¬ 
pose IS sometimes admitted,^'' frecpiently evKknci 
so offered is excluded, and properly bt cause 

It IS irrelevant,®^* or of slight probative value, 
or would add nothing of consequence to what has 
been already admitted in evidence and might lead 
into collateral issues, or because of a lack of 
other evidence to connect the third p'crson with the 
crime In the absence of other evidence showing 
Its relevancy, it is improper to admit evidence that 
deceased had many and indefinite eiutnics,'*' or had 
had ])rcvious difficulties with a S])ccified third per¬ 
son,®^ or that other unuUntified persons had been 
in the vicinity,or that automobiles were in the 
MCinity shortly before and after the cxjilosion re 
suiting in the homicide,®^ or that unidentified crim¬ 
inals had been operating in the vicinilv/*^ or that a 
known and *idmittedly d.ingeions chaiacter had hem 
actually present at the homieiele,**® or tlnit accused 
and deceased lived in a lawless neighborhood,^ 


but, where the relevancy appears from other facts 
in evidence, it is proptr to introduce evidence' of 
enmity shown by specific third persons against de¬ 
ceased,^ or descriptions of unidcntibed persons scon 
near the place and at the time of the homicide ^ 
Rebuttal Evidence introduced b} accused to 
preivc the commission of the cimie b> anoilu^r per¬ 
son may be rebutted by the stale or conmiomsealth ^ 
To rebut the claim of accused the slaU mri\ offer 
pi oof of the acts and declarations of such otlui 
person done and made at or abeiiit the lime of the* 
homicielc, and the ciicumslances attending them,'* 
or pieiof that such jierson diel not have in his 
]M)sscssion the characteT of w'capon with which the 
deed was doiK or th.it a justol found in such jieT- 
son’s house eliel not ajipear tei have been leceiuh 
discharged .7 or that such person was an accomplice 
of accused,^ or that he vv.is not present at the scene 
of the Clime'* The opinion of accused, stated on 
cioss-exainiuation, that another designated jiersim 
committed the crime is competent to be considered 
b> the jury on the question of wdietber accused is 
atumpling to escape responsibility bv false 1> charg¬ 
ing such other person with the crime,'** but evi¬ 
dence of the opinion of others as to the innocence 
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of the person whom defendant accuses is incompe¬ 
tent,and testimony of a third jieison, accused b> 
defendant, as to third-dtj^rec methods used by the 
sheriff^s office to extort a confession from him, is 
not admissible on behalf of the state to prove a 
conspiracy, as to which theie is no other evidence, 
on the part of accused and the sheriff’s office to fix 
the crime on such thud ])ers<m 

Pear and antii\f>atcd difficidt\ The fact that de¬ 
ceased feared a third jjerson,^ ^ or had anticipated 
difficulty with himj^ or the fact that dt ceased had 
stated that such third person had threatened to kill 
him,^*‘ has been held inadmissible to establish the 
J^uilt of such third person 

PlifjJit of third person There are decisions hold¬ 
ing: broadly that the f1ii:^ht of a third person after 
the homicide is inadmissible to show his guilt 
but evidence of flight has been admitted where the 
evulence against accused was wholly circumstan¬ 
tial,^^ or where (light was merely corroborative of 
other facts indicating tlie guilt of tlu thud per¬ 
son Although evKknee of flight w'ould be con¬ 
sidered admissible in a ])ro])ei situation, there is no 
error in rejecting it wluu, at the time it is of- 
feied, llurt is no cviduicc w'hatener in the cast 
lending to conm ci the thud jierson wnh the homi¬ 
cide and accnsctl does not state to the court that he 
txiints to iiitioduci conm cting evuUnce siihs^- 
eimntly, and when the coniuction is afterward de¬ 
veloped, he does not again oiler evideiiee of flight • 

Ciiifunal piocccdmqs against anolhci h>i<U net 
lb.It another tiersun pleaded guilty .ind was con¬ 


victed of the same murder is competent for the 
purpose of establishing accused’s innocence,but 
It IS otherwise where the other person was convict¬ 
ed as an accomplice and accused is charged as a 
particiiiant Even an acquittal of the third per¬ 
son after trial docs not render evulcnce of his guilt 
inadmissible for the defense, and the prosecution 
may not introduce evidence of the acquittal by way 
of rebuttal -- An indictment against another chaig- 
mg him with the crime,-^ or the record of such in¬ 
dictment,-'* IS inadmissible, because foreign to the 
issue between accused and the state and res inter 
ahos acta Also, it is improper to show that an¬ 
other was ch.irged with, and arrested for, the 
Cl irne,-<^ or that a complaint wms filed .igainst “John 
Doc” and accused held as a material witness 

§ 219. - Motive for Others to Commit 

Crime 

Evidence tending to show a motive of another person 
for committing the homicide may be admissible in con¬ 
nection with other evidence, but not otherwise 

One indictefl for a homicide may show that an- 
othci h.id a motue for commuting it,-^ especial!} 
where the tcstimoii} .is to who inflicted the fatal 
wound IS circiiinstanti,il,-“’ and deceased and ac¬ 
cused are shown to have heem on friendly terms a 
short time before tlu homicide llow'cvcr, testi¬ 
mony of tlu isoIaUd f.icl of nuitive on the pait of 
another is inadinissihle , in order to render evidence 
of his motive com])etent, theic must he evidence 
connecting the other person with the homiciele,*^^ 
or tcsiimejin sliow'ing that he was in such proximil} 
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Pt 950 304 US 565. 82 L. Kd 1531 

28. Ua—State v D> er, 97 So 563 
151 Ua 170 

Tenii--Preen \ State, 285 SW 554, 
154 Term 2(. 
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to the murder as to render the fact of opportunity 
and motive of weight in determining the identity 
of the slayer, or m excluding accused-^- Evidence 
offered to show motive must, of course, have a ten¬ 
dency to do so in order to be admissible 

To refute the evidence of motive on the part of 
another, the state may show that intimate and 
friendly relations existed between such jierson and 
deceased and where the state offers evidence 
tending to refute the claim of motive on the part 
of another, accused is entitled to intioduce proof 
in rebuttal thereof 

§ 220. - Threats, Admissions, and Con¬ 

fessions by Others 

Threats, declarations, admissions, or confessions by 
a third person are not admissible on behalf of accused 
unless they are part of the res gestae or are links in a 
chain of evidence connecting with the crime itself 

For the puriiosc of showing that another than ac- 
cu^ttl conimitttd the crime, eMdcnce of disconnect¬ 
ed rhnals and declai ations of thud ]ic rsoiis is in 
admissible,''*® but such evuknce is admissibU where 
the threads .ind declarations are part of the res 
gesla* or form links in .i chain of e\idencL con¬ 
necting with the crinu itself \ similar lulc a]>- 
plies to declarations of <i thud person that he e'om- 
mitted the homieide or procured its commission 


Where an alleged accomplice claims that he acted 
under the direction of accused, evidence of threats 
by the accomplice are admissible on behalf of ac¬ 
cused 30 Tt is not error for the court, after per¬ 
mitting a witness to testify to a threat b> a third 
person to kill deceased, to refuse to iiermit the wit¬ 
ness to go into detail concerning acts and miscon¬ 
duct of deceased as the reason assigned by the third 
person for his threat Threats ,ind admissions 
which arc not inconsistent with accused s guilt have 
been held inadmissible in some juiisdictions 

§221. Character and Habits of Accused 

a I’roof by accused 
b Ihoof by jirosecution 

a. Proof by Accused 

Accused IS entitled to introduce evidence of his gen¬ 
eral reputation for peace and quiet in the community In 
which he resides at a time preceding the difficulty which 
IS not too remote, but he is not entitled to show his 
general character or irrelevant traits of character, or to 
establish his character by evidence of specific facts and 
transactions or, in most states, by evidence based on the 
personal observation, knowledge, or belief of a witness 
Where the jury will deteimine the punishment, accused 
should be allowed, within reasonable limitations, to in¬ 
troduce some evidence as to his early life and environ 
ment 

lu cicnu dance wuth the rules relating to evidence 
of the characiu and leinilation of accused in enm- 
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174 Wash 528 

(2) VNhethtr threats of third per¬ 
son are adinissiblt to prove commis¬ 
sion of homuide b\ him fientrally st < 
infra § 22(1 

Opportunity and motive 

]^]vi(]tnte lending to show that a 
third ptrsoii in no way connctled 
with tht‘ trial, had both an opportu¬ 
nity and motive for committintr tlu 
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tht liornii idt was committed by sut h 
third person—State \ Stewart, 127 
S K 200, 18*) N C 340 
38. Tex—James v State, 219 SW 
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Tex —Smith v State, 152 S W 2d 751, 
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Threats by third person not aerainst 
any particular person art* inadmissi- 
Ide in favor of attused in murder 
proset lit ion--Kcnit hilUm v Slate, 118 
So 726, 151 Muss 752 
Unnecessary admission of evidence 
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cused to prove that a third person 
threatened deceased in th« abst rn t 
of tvidcnct tonnectinK the third pt r- 
son with the t oiniiiission <»f the 
crime, ht was mor«‘ lenient to at- 
cust'd than was necessar \ under the 
established law of the state—IVtipb 
V Wagner, 68 P 2d 277, 21 Pal \pp 
2d 02 

37. Tex—Smith v State, 152 S VV 2d 
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Declaration not admissible on behalf 
of accused 
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Declaration is not admissible as 
confession or admission made b\ d< - 
elarant evi'n though hi' was lointlv 
indicted with ai i used W hitakei \ 
State 127 SIC 10b, 159 Pa 787 
Absence of showing of proximity 

In 1^1 osei ution tor negligent hom¬ 
icide, tPstimon\ that another admit¬ 
ted he wti'^ drunk and might have run 
over dee eased, was properly excluded 
in al>senee ol showing that thiiel 
partx was in su< h proxmntv to ot- 
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Ti \ Pi 285 
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inal prosecutions gfcnerally, as considered in Crim¬ 
inal Law §§ 676-67^, on a trial for murder it is al- 
w«iys competent for accused to introduce evidence 
showing; his general character and reputation in the 
community in winch he resides for being peaceable, 
quiet, and law-abiding Sucli evidence is admis¬ 
sible, although the fact of homicide is proved by di¬ 
rect testinioin, and does not depend on circumstan¬ 
tial evidence,^' f)r .dthough, in the o])inion of the 
trial iiidgc, the guilt of accused is clt arly estab¬ 
lished,or although the defense is insanity^^ or 
jusiifuMtion ,bur where accused admits the homi¬ 
cide and claims that the shot was fired accidentally, 
evidence ol good character may be considered onl> 
to determine whether the shot was filed accidental¬ 
ly or with prenudit.ited design,'*'^ and under a ple.i 
of insanity it is not comiietent to show that accused 
possessed a nervous teini)er*iment, or that he w.is 
excitable anel eccentric'*^ On a jirosecutiein for 
involiiiitar> manslaughter, evidence on behalf of tic 
cused as to his geiod reputation feir peace anel quiet 
is inaelmissible 

Traits of chaniiicf involved Accuse'eTs evidence 
as to character, it is orelinaril> held, should be con 
fineel to evidence as tei those traits which make it 
improbable that he woiilel eomnnt the crime 
charged,’''^ such as the traits of peaceableness and 


quietness,'51 and should not relate merel> to gen¬ 
eral character®- or to irrelevant traits of character, 
such as bravery,53 chastity,5^ industiy,®® integrity,5® 
trustworthiness,'®? or truth and veracity 5S Where 
accuseel is, or formerly was, an officer, but commit¬ 
ted the homicide when acting as a private citi/en, 
it IS proper to exclude evidence of his reputation as 
a diligent and energetic officer 53 Also, it is proper 
to exclude evidence of the fact of accused’s mili- 
taiy seivicc,®'* tlu length of such servicc,^^ and his 
excellent conduct as a soldier 5- Tlu general rule 
IS that evidence ot the moral chaiacter of accused 
is inadmissible ,5^^ but there is anthontv for the 
view that accused may prove his good mond char¬ 
acter as well as his character for jnace and quie¬ 
tude Notwithstanding some tUithonly to the con¬ 
trary,5® It is generally held that accused is not en¬ 
titled to introduce evielcnce of his rejiutation for 
honesty 55 Ordinarily, evidence* of accused’s kind¬ 
ness to his children is inadmissiblebut kindness 
to children may be relevant in a case ot infanti¬ 
cide 5^ 

Manitir of pi oof qeinially Lxeept in some jii- 
iisdietions wherein accused is permitted to show 
from the petsoiial observation and knowleilge of a 
witness called in his behalf that he iiossesses those 
tr«nts of ch ,11 actor w'hieh would icndei it unhkel> 
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that he committed the offense with which he is 
charp:ed,®^ the character of accused can be shown 
only by evidence of his general reputation or repu¬ 
tation in the community,and the personal knowl¬ 
edge and belief of a witness as to the character of 
accused is not admissible Evidence of accused’s 
reputation should be confined to the place of his 
residence or the neighborhood thereof and to a 
time preceding the difficulty'^ ^ which is not too re¬ 
mote,'^* hut evidence should not be excluded for re¬ 
moteness where it reasonably tends to show his 
reputation at such time and place Evidence of 
this nature must be directed to accused’s reputation 
or ch.iracter among those with whom he, and not 
the witness, associates "^6 Evidence ,is to particular 
facts and circumstances is not admissible in chief 
on the question of characterand even where 
cross-examination of accused results in proof that 
he has been prosecuted for a disturbance of the 
jieace, he cannot he permitted to meet it by show¬ 
ing the details of his airest and the offense If 
accused refuses to put his general charactei in is¬ 
sue, he will not be pcimitted to jirovc b> his jailei 
what his character was while confiiud in prison 

Testimony that accused stood well, except with 
quarrelsome ])(‘ 0 ])k, is relevant on K'dnect exam¬ 
ination to rebut testimony on cross-examination as 


to his quarrelsome reputation 

A proper foundation must, of course, be laid for 
the admission of evidence as to re])Utation 

Negative cmdcncc, that is, th.it the witness had: 
never heard anything against or aliout accused with 
respect to his character is admissible to i sL.ibhsh his 
good reputation^- In this connection, a question 
as to whether the wulness has ever heard of accused 
heiiig in an> fights has been held projier, it being 
equualeiit to an inquiry as to whether the witness 
has lieard anything against the character of ac¬ 
cused for quiet, peace, or good order but, on the 
other hand, it is held proper to exclude the testimo¬ 
ny of accused’s mother on direct examination that 
he had never previously been in trouble 

Jinvironmcnt or po sonal history Accused is not 
permitted to establish his character by proof of 
the business in w’hich he is or h.is been engaged, 
or by introducing testimony as to where he lived 
during all his life, exccjit during his married life 
Whe^e the jury determines the extent of the punish¬ 
ment, accused should be permuted, wuthin leason- 
ahle limitations, to state something of his back- 
giound,*'^^ such as his cnviionment and haidshi]) 
during chihlhood and early muihood,^^ hut the 
tri.il coiiit fulfills its duty in this respect v\hen it 
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furthi^r inquiTN was without « nor 
NumrU V State, 273 SU .998, 101 
TixC’r 86 

78. Mo—State \ T.rown, 79 SW 

1111 181 Mo 192 

79. (la—Sm.ills v Slate, 29 S E 15J, 
102 (hi 31 

80 Ala—C’raveii v State, 111 So 

767, 22 All \I)P 39 
81. Ela—T'nvatt v St.ite 89 So 
807, 82 Fla 284 

Te\ —Newells c .SlaU , 272 S W 492, 
10(1 Tt X ("r 261 


82. 
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Popps V 

St Ue, 1 62 

So 

701 

12 
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r 1 ing \ Stall , 
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So 
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1 1 4 I^'la 

1 96 
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1 190 
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2d 

957. 

50 ("al App 2d 592 



87. 
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admits testimony relative to the early life of ac¬ 
cused and his home siirroiindingfs in so far as it is 
material and relevant 

Oumcrship, n\c, or carrying of firearms It is not 
error to exclude evidence, offered by accused, that 
he was in the habit of carrying a pistol,or that 
he had a reinitation for licin^ cautious in the use 
of firearms,or, where there is nothing to make it 
aptiear material and relevant, evidence of the rea¬ 
son why he earned a revoher^- 

h. Proof by Prosecution 

The state may not attack the character of accused, 
otherwise than for the purpose of impeaching him as a 
witness, until he has placed it in issue, and even then it 
may not, except on cross-examination, attack it by evi¬ 
dence of specific acts, but it may introduce evidence 
otherwise admissible notwithstanding its incidental 
tendency to discredit or impugn accused’s character 
Under some statutes the bad character of accused may 
be shown where he applies for a suspension of sentence 

Where accused has not jilaccd his character iii is- 
^nL^ the slate should not he jiermitled to introduce 
»*videncc of his had character or reputation,'*^ even 
<houj::h tin evuknce apfainst accustd is cirenimstan- 
tial'*'* Accused by becoming a witness in his own 
behalf does not jilace his cliaracter in issue as to 
the jiarticular trait involved in the crime changed, 
nor do(‘s he place it in issue by an irresjjoiisive <in- 


swer followed by a claim that he can substantiate 
it by witnesses,^® nor, where he defends on the 
ground of a frame-up, by testifying that a witness 
for the state had procured his arrest on a false 
charge of vagrancy The impeachment of a wnt- 
ncss, meluding the imyieachment of accused in a 
criminal prosecution who testifies in his own be¬ 
half, by an attack on his ch<iracter is considered in 
the CJS title Witnesses §§ 491-537, also 70 C J ]) 
820 nott 22-p 936 note 8 

Evidence otherwise admissible need not be re¬ 
jected because it incidentally tends to discredit or 
imjnign accused’s charactei and when riccused 
introduces evidence of his good character the state 
may op])osc it by jiroper jiroof that bis jirevious 
chaiacter or reputation was bad1'he state can¬ 
not, primarily or in rebuttal, introduce evuknce of 
specific acts of accused involving tlu trait of char¬ 
acter evidenced by the crime ch.nged,^ and some 
courts hold that even on cioss-cxammation of chai¬ 
acter witnesses the slate is limited to evidence of 
the general rejuitation of accused,- but the more 
general rule is that the state may on cross-exanmi.i- 
tion properly test the credibilitv or information of 
a wilnesb testifying to accused’s good character by 
mcjuiry as to his knowledge of partieiilar acts of 
accused involving the trait of char.icier m ques- 


89. HI— state V Adams 121 A 41« 

90. Ala - Whittle v State, 101 So 

66S 21.1 Al.i *101 

91. Tev-HilMu V State 270 S AV 
ST), nn Tex c’T 2,'=; 

92. (^onnState v MariKanella, If)*') 

\ 74, lit Conii 200 

93. Aik Owens \ Stale 27S SW 
t IbO Aik 1 ISS 

(.a —I’M/^’-erald v State, 100 SK 602, 
1S4 eta 10 

K\ — Host V ('nmrnf)nw«alth, 140 S 
\V 2(1 772 2SG Kv r.3 

MIt h —-T’enple \ Diimi, 206 XW .OOS 
202 Muh 185. 

NA --1‘eople v Znekowitz, 172 NE 
11.6, 2.01 NY 102 

SC"—Sl."»t‘ V HesKr, 1*54 SE 88". 
137 S C 145 

Tex—Eliztmdo v State, 94 S N\' 2(J 
4.07. 1 to T(‘\ (T 093 

Wash—State V Hniton, 88 1’2d 385, 
108 Wash 2()S. 

00 e* J p 170 note 45 

Daug'erotLB, violent, tnrl>alent, and 
bloodthirsty cliaracter 

Ala—Brown v Stan, 100 So 616. 20 
Ala Vpp 28 

Mnrderons and vicious propensities 

NY—People \ Smith, 281 N Y S 294, 
245 AppPiv 60 

Sad reputation for peace and quie. 
tnde 

Ky—Waters v (\)mmonuealth, 124 
S AV 2d 97, ^76 Ky, 21.5-—A'anover v 


Commonwealth 54 S W 2(1 075 216 
Kv 12 —Shell V Coni!nonw(‘a 1 (h, .50 
SW' 2 d 524 245 Kv 220 - Hall v 

("oinmonw'enlth, 201 S W' 061 , 210 
JCv 446 -“Slronp v Corninonwealth, 
287 SAY 205 , 216 Kv 08 
Character of codefendant 

Tht ruh mav Ik .ip]ilied to (X(lud( 
evideme is to lh( <haii<t<t of .i i o- 
dft«*n(l.ant vvlmh tannol Ik intiodmcd 
without infringing on the luh —A\ il- 
li.iins V State .51 S VV 220 , 10 Ti x 
Cr 4 07 

S44. Ij.i—State V Tia/arono, .57 So 
5 12, 100 La 1 

95 Minn - -St ite v Nelson, 181 N AV 
850 , 1 4 S Minn 28,5 

Mo—Statf V iUiknn, 01 S AV 802 , 

101 Mo 281 , 0 L K A ,N S , .515 

96 . Minn—Stite \ Nelson, 181 N AA^ 
850 , 148 Minn 285 

00 CJ p 171 note 50 

97 . SC—State \ Ahtrcrombie, 153 
SE ni, 1.56 SC 075 

98 C.i—Chiton V Slate, 2 S E 2(1 

102 1 S 7 (la 502 —Moms v Stat(, 
167 SE 500 , 176 (la 240 

10 C .1 p 171 note .56 
Evidence necessary to prove threat 
Tex—(Iraham v State, 51 S AV 2 d 
40 J, 121 OVxO 343 
Evidence showingr state of mind or 
mental condition 

Ga - llaigrovts v State, 177 SE 561, 
179 Ua 722 


Miss — Hand \ Sl.itf, 200 So 258 
100 Miss 014 

Okl - Fiav V State 285 1> 142, 46 

OklCi 260 

Vn—Kn()( h \ Coinnionw (‘alth 126 S 
E 222, 141 Va 111 

99. Ala—t’iei(( V Stall, 1.54 So 

526, 22 8 Alti 515 

Ga A\''il] mgham v S1nl(, 140 SE 

887 160 Ga 142 

Tiv-.loins \ SI.lie 110 SW 2d 908, 
J 13 O'l \ ( r 622 
.00 C T p 171 nolt 47 

1 Ei.a —Nelson v Statf, 13 ,So .061. 
12 Fla 244 

Miss—llartflf'ld v St.ile, 180 So 500, 
186 Miss 75 

18 \— l^'oplf V Smith, 281 N A" S 
201, 245 AppDiv 60 
T( X—Sdiupliaik V Statf 105 S W 2d 
211 102 Tex(T 410—Scssum.s v 

Stale, 83 SW 2d 06.5. 1 20 Tex (T 
128—Hovvtird v SI il(, 208 S W" 587, 
107 Text'll 585- Skt lion v Slate, 
291 SAN 238, 106 Tex Cr 90 
00 CJ p 172 note 72 

Specific offenses cannot inoperly be 
ottf'rf'd In leliuttal of evidenie of 
good rharaf ter—Comnionw ( alth v, 
lones, 121 A 486, 280 Pa 368 

2. Fla—Nelson v State, 10 So 361, 
32 Fla 244 
,00 C J P 172 note 74. 
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tion ^ Where accused introduces evidence of his 
good character based on the knowledge of the wit¬ 
ness, as distinguished from his reputatuin, the state 
IS not entitled on cross-examination to inquire as to 
the witness’ knowledge of rumors or reports that 
accused had committed v.iiious other crimes’* The 
evidence offered 1)> the state must not be too re¬ 
mote but remoteness depends on the circumstances 
of tlu particular case and sometimes the objection 
IS consideied as going more to the weight than the 
admissibility eif the tAlimony A chaige of, or in- 
carce'ration for, felony must be shown to have been 
legal in order th.it it ma\ be cidmitted m evidence 

Ordinarily, witnesses for the state cannot be per- 
mitled to give testimony as to the bad character of 
accused based on what they he aid after the homi¬ 
cide,'^ exec])t in so far as such evidence relates to 
the rejintalKm of accused as of a turn jirior to the 
killing However, where accused files an ap])li- 
cation for a suspended st ntence, the statutes in 
some* jurisdictions s[)ecifically auth(;ri7e ])roof on 


the issue of his general reputation to enable the 
jury to decide inttlligentl> w'hether to recommend 
such suspended sentenceand in sueh case evi¬ 
dence of the general character of accused both be- 
forel- and after*the commission of the homicide 
ma> be admitted Fvielence of jjiior cr)n\uii()ns to 
aid the jury in eletcimining whethei the* death jien- 
alty sliimlel be imposed for the beiU'fit of society 
should be limited to cases involving professional 
crimiiMls who are a menace to sf)cicty and wage 
war on it for a profit, and to cases of those who 
commit minder of a cold-blooded and atrocious na¬ 
ture Pi loT assaults for which accused was not 
ariesteel or convicted ma_\ not be admitted in evi- 
dene e to aid tlie |ui> in fixing the penalty**^ 

In accordance with the foregoing rules, various 
matte is, extraneous to, and disconnected with, the 
homicide, .ind effective only to prejudice the jury 
against ace used, have been held not admissible in 
evidence.*^’ while* others haA e been admitted, not¬ 
withstanding a eliiim tliat ihf ii aelmission cemslitut- 


3. Ma—15r\an v Slal« 167 So 2^)^) 
2^2 Ala 226—lories ^ Sttitt , 2^ 

So 20 1. 120 Ala ^Ol—TTal] v Stale 
ino ,So ,>i()0 26 Ala Vpp 211 

se"—SI.11( V Dill. 26 S TO .667 
S C 2 10 

Tt \ —Se s«^Lims A stale, 8 1 S VV 2d 

‘H)6, 120 T< \ O 128—Shedburrie v 
Slate , 11 S W 2<1 .610. Ill Te \ (b 
1 82 

.10 r 1 p 172 note 71 
4 eihio—.Si ii( V l)i<k(rs()n 82 N 
060 77 Obji. St 'll, 122 Anisic 

470. n L rt A S 841 

5. Ill—TVf)pI( \ Zitbarv, 141 X "E 
7'12. 'ItO Til 161 

Te\- TlurkbalOi v State, 212 S A\ 
16J, 8.6 T. \ ev 282 

6. Tex-Lasater v State 227 S \V 

94 0 88 Tt \ e”! 4.62 

.80 e' I )) 172 note 77 
Three or four years 

I’ermitljng stale to prove K:<'neral 
re'puLation ()f at < us< d three or Tout 
N tsirs piu)T to djfti(ult> was not er¬ 
ror—Hn.jrd \ State. 72 S \A 2d 5 10, 
189 Ark 217 

7. Tex—Squvre's v State, 27.6 S V\ 
1027. 101 Tex eV 308 

6. Tex—kasater v State, 227 S 
019, 88 Tixfi 452 

9. Ma—Smith \ State, 195 So 290, 
29 Ala \pp 212, certiorari denied 
195 So 29‘1. 2‘19 Ala 301 

Va—eiiripei v rommonwealth, 120 S 
K 1.61, 137 Va 811 
30 r J p 172 note 78 

10. Aik—Harpei v State, 216 S\V 
26,1, 161 Ark 338 

11. Tex—Collins V State, 237 S W 
560, 91 TexCr 151 

12. Tex — Collins v State, supra 

40 .] S —7J 


13. Tex—on V St.ite, 23.6 S\V 90 ^ 
00 TtxCi 408 

80 ('I p 172 note 81 

14. l»a—(^immonwe alth v Clark, 185 

A 764 122 Pa 121 

15. ]‘ci—Comrnonwe.iltb v Ckirk, mi- 
pia 

16. Ariz—Tin lev v State, 59 P 2d 
312. 48 Miz 61 

SD—State \ Tlotlmari, 220 N VV 615, 
53 S r> 182 

Tex—A\ liitesiele v State, 12 S \V 2d 
218 111 Tex (’’t 116—lli^btowtr 

V State. 281 SW 1063, 10.8 TexCr 
66 6 

U VO— State V Vines .64 P 2d 826, 40 
AVvo 212 

10 T p 170 note 4 5 [b] 

Evidence of prior immoral conduct 

I Kv Mthcrrin v*^ (^^mmonv\ c alth, 268 
I S W .;iS 206 K\ 677 

Evidence of conviction of misdemean- 
or 

Kv AValersv Ck)mmon\\ealth, 124 S 
\\^ 2d 07, 276 Kv 315 

Evidence that accused’s residence 
was known as a **honk-a.tonk” 

Ka—Sl.ate V Johnson, JOl So 250, 
156 Ka 875 

Evidence concerning* intoxicating liq. 
nor 

(1) EviduKt that accused was 
booth gger —Slone v Commonwealth, 
18 S W 2d 1005. 230 Kv 199 

(2) Testimony that accused sold 
liquor —Williams v State, 195 So 
338, 188 Miss 381 

(3) Testimony tnat witness heard 
accused had some whisky—Davis \ 
State, 101 So 171, 20 AlaApp 131 

(1) hlvidcnce that accused pur- 
c-hased liciuur and was seen undei in- 
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flue nf c of lifiiior some time i)nc>r to 
homicide —Piker v (Commonwealth, 
10 1 S W 2 d 976 , 268 K\ 2 18 

(5) I'A ideiit i c)l .iccuseds habit of 
usinp: intoxic .lilts --Dunn v Stale, 81 
SK 188 16 (l.iApp 9 

(C) Evidence c>f a licpior i s( ipade 
const It utlnt^ a viol.ition of statute, 
hut not involving mor iJ lurintudc — 
Moin- V State 112 bo (.86, 25 Ala 
\pp 175 
WortlUessness 

It IS not competent for the state to 
piove \)V deUendiint that he* had spent 
his part of his father’s est.ite and 
that hi w’as so worthless anil drunk¬ 
en that his mothi r could not git him 
to attend to her hiisine '^s -W illilord 

V State*, 37 S AV 761, 36 Tc \ (’i 414 

Expulsion from lodge 

Admitting evidence that, after 
sliooting de’c <*aaed defendant was (*x- 
pelli'd from a lodge was error—State 

V Kunkel, 289 S W 86.6 31.6 Alo 

1259 

Evidence of delay in making bond 

when indic ti d tor another offense 
should not he* .idniilted, as it could 
onlv lend to show that accused was 
a had man geiuiallv and one in whom 
contidi'iiee could not ho imposed — 
Str.itton V St,lit, 8 S W 2d 171, 110 
TexCr 254 

Carrying pistol habitually or on oth. 
er occasions 

( 1 ) E\ idi n< ( of artuse‘d’s habit or 
reputation of carr> mg a pistol is 
inadmissible—Newman v Common¬ 
wealth 88 SAA' 1089 . 28 Ky L X] 

( 2 ) AVhere aec used ndmitte d he had 
pistol in his possession at time d^- 
(< ase*d was shot, c'vidtuiee olfiied h> 
the state as to his tarijing pistol on 
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cd an im])roper attack on the character of ac¬ 
cused The prosecution is not entitled to show 
that accused lived ex])ensively or had no occupa¬ 
tion or means,or that he had no occupation 
I fowever, it is not improper foi the state to show 
what accused’s business was.^t’ or where he liv'^ed 
Mso, permitlinc^ a witness to state that he is a i)a- 
lole and jircjhation officer,22 or is employed by the 
Federal Ihireaii of Narcotics,is proper in order 
to furnish aid to the jury in estimating: the w^eit^^ht 
to be F) his testimony, and is not objection¬ 

able as an attempt to j^ct before the jury an insin¬ 
uation that accused has been previously convicted 
of an offense 

§ 222. Character and Habits of Person Killed 
or Assaulted 

a Tn f^eneral 
h Habits 

a. In General 

(1) In general 

(2) Kxlcnl of matters piovahle and evi¬ 

dence aclmissiljle 

(1) Tn General 

It IS only in ceitain classes of cases, as where there 


ia some evidence supporting a claim of self-defense, or 
the evidence of the homicide is entirely circumstantial, 
or the immediate circumstances of the killing leave the 
intention of the accused or the justifiableness of his act 
m doubt, that the accused may show the character of 
the deceased as having been violent and dangerous and 
the state may rebut the showing by proof of the de¬ 
ceased's peaceable and law-abiding character 

Subject to certain limitations and qualifications 
hereinafter considered in this section and in § 272, 
which deals with the a(Iinissil)ilit> of evidence on 
the issue of self-defense, evidj^ncc as to the char¬ 
acter or reputation of the victim of the homicide 
IS inadmissible 24 

.'Idmi^sihibty on behalf of pi o^ccution Except 
perhaps where the eviclence of the hoiniCKle is en¬ 
tirely circumstantial,-^ it is not peimissilile for the 
state in the first instance, and lie fore ilu character 
of deceased has been assailed, to offci pi unary evi¬ 
dence or evidence in chief of deceasid’s ^ood char¬ 
acter or repiUtition as a quiet, jieaecable, and law- 
abiding manIhis is true alth()Uj>h accused of¬ 
fers evidence of his own good r( jiiUation 

Where accused att( mjits to show" that deceased 
w'as a violent and dangerous man, the state ma\ 
properly offer proof of his peaceable .incl law-abid¬ 
ing characteT 2^ ITowawei, «is nielicialU rioted,-^'’ 


exiasions iJisf oniic < 1 1 d with offense 
« harj;( d js in t l*'\ ml —Smith v Stole 
I n St) 26rj. Ilf) A In \pp 70 
Habit of carelessness in i\ not bt^ 
shown iTi a jiro^ci ul ion lor rnan- 
slaiijtittr wilt n thn< ,ire nianv ect- 
wilni SSI'S—Ttoplt A Crossan, 2G1 I’ 

8 7 C.y\ App 0 

17. Evidence held admissible 

(I) Theio was no irn» 4 ularit\ on 
Iho pait ol tht stUe 111 lalhne a wit¬ 
ness wilt) lestified tint on rnt^ht of 
murder at t us* d eame to toil tin hotel 
WNth a wtim.in and lonltd a room 
from the \v Urn ss --Stale v J'aimer, 
J8S N W 160, 206 Minn 1 S^i 

(J) Ciuistion wholhor at t used ap- 
peurt d sobt I when witntss saw him 
dnm iiiK with duet asod shoitl> litlort 
homuide, and aniimilict answii, 
Wilt not imp! ope r as aKOinst eonUii- 
Lion that Question injoited into < ast 
possihiiitv that <iteusod was a drink¬ 
ing man — Statf v Hunter, 48 J'2d 
J62. IS . AV ish 143 

t.l) In ]n else < ution for murder with 
nth, e.vidiiite teiidiiiK to i)io\f that 
accused wms pioud eil his skill in uso 
eii till aims and dispeis* d to usi' them 
in entoieiiiLT lights or t t-drc.ssmi^ 
KHevamcs w is idmissible—Farnnr 
V People, 7 I* 2d 0 17, ^0 ('olo JaO 

18. Pa—C^imintinwe alth v Tw^itch- 
ell, 1 Brews! 5.'*! 

19. Iowa —Stale v Thompson, 103 
N W 377, 127 Iowa 440 


20. liKl —AValke r \ State 1 N K 8.36, 
102 Ind r >()2 
30 J p 171 noir 54 
Xiimited consideration 

Wlnic there wa* evidt'nee that ac¬ 
cused w^as a icamhle*!, nirv was e'n- 
titled to considt r that t.ict as af- 
feeting his credilnJitv as a witness, 
but not as a l<u t tending, le» show 


that 

he was 

a man 

like Iv 

to < om- 

mit 

murde 1 — 

-Esj)v V 

State, 

02 l’2d 

5 19, 

51 A\ NO 

291 



21. 

Ala—Ki 

rkland v 

State, 

, 37 So 

55 

2, 141 AJa 4 5 



22. 

Kv - A\a 

t C I S V < 

;"ornmonwc.olth. 

1 2 

4 S AA' 2d 

97. 276 

Ky 31 

5 

23 

Ill —I'e o 

pie \ S< 1 

tiatl ne'r, 

4 6 N K 

2d 

980 




24 

Ala - W« 

'bst» r V 

Stall, 

93 So 

54 

5. 207 M 

1 66<S 



30 C 

' J p 172 

note 83 




25. Te-nn (^airoll v State, 3 
Ilurnphi 315 


26. An/—PuiiuQt V State, 268 I' 
611, 34 A117 120 

Ark—Bridges \ State, 275 S W 671, 
160 Aik 335 

Kv — Puttie t V ('’onimoiiweaUh, 47 S 
VV 2d 73, 242 Kv 623 

Mo—Sl.Ue V Pedholiier, 82 S AV 2d 
SOI, 336 Mo 1155 

Okl—Milbi V State, 72 P 2d 520. 
63 Okl Cl 64—t'oulsori v States 201 
P 152. 4 8 OklCr 206 

Tex—Seaton v State, 288 S W. 1082, 
105 TexCr 451. 
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Va —'Phoinason v Commonwealth, 17 
S P 2d 57 1, 178 Va 480 
AVA^i—Stall' \ Whitt, 122 SE 742, 
06 AV Va 268 
30 C T p 175 note 85 
Accused not permitted to assail de¬ 
ceased's reputation 
AA’heie a( ( us» d smi^ht to assail rb'- 
( easfd’s It put.ition hut w^as not per¬ 
muted to do so, mlnnssioii of testi- 
monv as to de'eeased’s reputation for 
pi'.ie f and quiet over hi < used’s ohjee- 
1 ion Wris pieiuduial < rroi —Peoiile v 
Ilolfnian, 2 52 T' 971, J05 C'sl 205 
Where disposition of deceased was 
not in issue, slatemf'iit hv a witness 
that de« t asi'd was one of Ihe* swetl- 
Lsl pills she tver knew was inadmis¬ 
sible—CVillou.iv V State-, 241 SW 
510, 02 Te\(’r 506 

27. Ill- KelU V I'eopb, 82 NE 
P)S 229 III SI 12 L K A .N S , 1160, 
1J \nn < "as 226 

AVash—Stale v Eddori, 156 1* 139, 8 

Wash 2 02 

28. Cal—People \ Filch 81 P 2d 
1019, 1024, 28 C.il App 2cl 31, quot- 
irip Corpus Juris. 

(la — SlK'eteT V State, 192 SE 634, 
56 (la \p]> 380 

La--Slate v Matthews, 179 So 69, 
189 La 166 

Va —Thomason v Commonwealth, 17 
S E 2d 57 1, 178 A^a 489 
30 C J p 173 note 88 

29. Mo—State v Polholnei, 82 S W 
2d 894, 336 Mo 1155. 
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there is a lack of unifoimity in the holdings as to 
what constitutes an attack on the reputation of de¬ 
ceased so as to make admissible evidence of his 
good reputation According to some authorities, 
evidence of general reputation for violent or liad 
character on the part of deceased is not essential 
to render afiniissi!)le evidence of his good cluiracter, 
it being sufficient that the defense shows particular 
bad traits of character altlioiigh accused docs not 
admit that he killed deceased and claim self-defense, 
his testimony that deceased made an attack on him 
IS a direct attack on the character of deceased for 
peace and quietude so as to allow the state to in- 
trodiKc evidence of the good reputation of de¬ 
ceased for peace and (luieliule ,^^1 and, both under 
statute and otherwise., if .iccused undertakes to lu*^- 
tify the homicide on the ground of threats made by 
deceased, the state may prove that the gtmial char¬ 
acter of deceased was that of an inoffensive man, 
and one not reasonably tr) be expected to execute 
the till eatsOn the other h.ind, evidence of 
threats by deceased,or of specific nnlawfiil acts 
])y him,^'^ or of Ins maimer, demeanor, conduct, or 


statements-'^S has been held not to authorize the in 
troduction by the state of evidtiice of his good 
character or his good character for [xacc and eiuict 
Proof that accused had ht<ir(1 of ccitam conduct 
of deceased, offered not as justification of the kill¬ 
ing hut to explain accused’s presence, is not a suffi¬ 
cient liasis for the admission of the rejiutaKon r)f 
deceased as to such conductKvich nc< wliieb is 
otlicrwise admissible as tending to snpjiorl .i ih((jr\ 
of the state or commonwealth may he receiVMl noi- 
withstandmg it may mcideiitall^v a fleet the charac¬ 
ter of deceased by disproving the fact tliat he was 
violating the law, it not being jnirely ch iracter tes¬ 
timony so as to be inadmissible until the charactei 
of deceased is attacked It is proper for the siaU 
to introduce Lvidcncc that there had been no troii 
blc betw'een deceased and aneithcr person shortly 
before the killing to show that rough w^oids spoken 
by deceased to such person w^erc in jest 

Adm'^sihiht\ on htlialf of accused Accused 
shoulel be permitted to show the liad character of 
deceased or the person assaulted when,’*^ and onlv 
w'hcn,*^ ihcic is proof of circumstances bringing 


Evidence held not to raise issue 

Ark—Fisher v Stale, 231 SW ISl, 
149 Ark 4S 

ot) C r p 173 note SS (a] 

30. Pa —fommonwonlth v. Prophet., 
ICO A .997 307 IM 122 

30 C J p 17tl note 89 

31. Ind - Svv< a/v v State, 5 N F Jd 
.911, 210 Ind 67-1. denNinp rednar- 
in^- 1 N E 2d 992, 210 Ind 671 

32. Cal—IVople v Fitch, 81 P 2d 
1019, 1021 2S PalApp2d 31, quot¬ 
ing Corpus Juris. 

Trx—Turnei v Slate, 16 S AV 2.1 127. 
112TcxC'i 219—Parptnl.'rv State, 
286 SAV 228 104 Tex Cr 608 

30 C T p 17,3 note 90 

Statute applies in prosecution for as¬ 
sault with intent to murder 

Tex—AA^all v State, 7 S A\" 2d 9,9 8 
110 TcxCr 116 

33. Ala—Tiinnierson v State, 32 So 
111, 131 Ala 18 

34. Mo—Slate v Rt ed, 157 S W 
1J6, 2.90 Mo 379 

30 J p 173 note 92 

Specific acts of violence In home 

ND—State v Shahane, 219 N \V 
132 56 N D 642 

35. Mo —Slate v Bolhofner, 82 S AV 
2d 894, 336 Mo 11.9.9 

Vile and Insulting* lanffuage 

Where at .used intiodiitea evidence 
that h( heard decedent just lufoie 
the killinjr apply vile and insulting 
language to aec'used's -w-ife, teatimonv 
on behalf of the prosecution that wit¬ 
nesses have never heard decedent use 
vulgar or profane language Is inad¬ 
missible, as It would tend to put in 


e^ ich iH e the gemT.'il elumacter of d»- 
t f dt nt as to the particular vice in 
qu<‘slioii and this ni.is not bo cloni 
whMi Ills gene Til chiractci in ref- 
(‘r«nc( to such a triit lias not been 
ittacKc'd- T'hillips v St<ite, 99 SF 
871, 119 Oa 259 

36 Ca—3'uine? v State, 63 SE 29 t. 
1.31 (Ja 761 

37. K\ —Piniel v Commonwealth, 
248 SAV .911, 198 Kv 158 

38. Kv—Delk v (^omnionwc*alth, 47 
S \V 2d 957 24 i Kv 38 

39 Ala - Tc-irv v State. 105 So 386. 
21 Ma \p|) 100—Jones v State, KU 
So 131, 20 Ala \pp 217 
K\ —Pradlev v Commonwealth, 148 
S W 2d 7.57, 28.9 Kv .979 

Mnh—I’eoplt* \ Dunn, 200 N VA’’ 568, 
233 Mich 185 

Mo— State V Turnlio 267 SW 817 
N A —]V.>pU V Smith. 281 NTS 294, 
245 App Div 69 

S (' — St.lie V Jernigan, 153 SE •18() 
1.96 SC 509—Slate v Bovd, 119 S 
E 839, 120 S C {00 

40. All/—Sullivan v State, 6.9 F 2d 
U2 47 All/. 224 

Colo—Brindisi v People, 230 P 797 
76 Colo 244 

Ga—(^»ne v State, 18 S E 2d 890, 193 
Ga. 420 

Maas - -Commonwealth v Festo, 146 
N E 700, 2.91 Mass 275 
Okl—Eduaids v State, 48 I’2d 1087, 
58 Okl Cr 16 

Va —Mealy v Commonwealth, 115 S 
E 528. 135 Va. 586 
30 C J P 174 note 2 
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Evidence that deceased was man of 

violent character 

Go—Hawkins v Slate, 80 S E 711 

141 Ga 212 
30 C .T p 174 note 3 

Unprovoked killing of man of had 
character 

The violent, revi*ng»*Jul, bloodlliir*-- 
Iv character of dec nis» d f.ninoT b» 
shown in excuse or palliation of Ih 
homicide, for the unprovoked killiii 
of a bad man is no b ss imudfi tlian 
th« killing of the most peaceful .ind 
biw-tibiding Tw'isori in .a coinmuniiv 
—C.impbell v Tciiitorv 125 p 717. 
14 Ariz 109—30 C T p 171 not. 1 
Absence of any thing to illustrate or 
explain 

Such proof should never bt adma- 
ted, when at the tini. of tht kill 
mg there is no net or word of dc- 
tcastd w hi( h c .rn be 1 1 lu'-trated or 
cxpbiirud b\ It --Eilrnd \ M il‘‘, .92 
Ala {22 —30 (''J p 174 note 5 
Necessity of overt act or hostile 
demonstration at time of killing 

(1) In .absent e ol priiot C)f ov'ei i 
acM oi hoslip clt inon>'1 i a t ion at linn 
C)f killing, cvidcnc. cil deeeHvtd'- 
dangerous character is not adnii'^si- 
bU —State v Thornliill, 178 So 315 
188 B.'i 762—Stall' v Sliirpe, 127 So 
{(.8, 170 Ha 69 

(2) Evidenci that doeeased w 
dangerous, blood-lhii st v man is lim- 
itid in consideration to dtlcrnrine 
sulelv meaning ot overt .ret or cloni- 
onstration of dcccsascd at time of kill¬ 
ing—Hembree v State, 110 So 171, 
21 \la Api) 577, ccitioian denied 110 
So 172, 215 Ala 24b. 
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ihc case within an exception to the rule excluding 
evidence of the character of the victim Aside 
from the situation where there is a claim of self- 
defense and some evidence in support thereof, as 
discussed in ft a § 272, the violent, turbulent, and 
dangerous eh.iiacter of deceased may he shown 
when from the ciiciimstances of the case it is a 
part of the res gista','*i or it is relevant to illus¬ 
trate the ciiciimstances attending the homicide,^- 
or where deceased w'as a felon attenijiting to es- 
ca])e from the custody of accused,**^ or there is evi¬ 
dence of thieats by deceased against accustd,'*^ 
or w'ben the evuknce of the homicide is wholly cir¬ 
cumstantial,** j or where the irnmecliatc ciicumstanc- 
ts of the killing lender it doubtful w’hcther the act 
was jusMfiable or not,^** or leave the question of the 
intention of accused in committing the crime doubt¬ 
ful (ir the proof evenly balanced,*7 or indicate yiro- 
vocation on the ]).irt of deceased Tn some cases 
it is held that such character may he shown to en¬ 
able tiu jury to determine the (kgree of the offense 
and the character and measure' of the punishment 


(2) Extent of Matters Provable and Evi¬ 
dence Admissible 

Ordinarily the Inquiry, If any, which may be made as 
to the character of the deceased must be confined to his 
general character for violence, ferocity, vindictiveness, or 
bloodthirstiness, and the evidence admissible to show 
such character must, except on cross-examination, be 
limited to evidence of general reputation in the com¬ 
munity at the time of the homicide or a time prior thereto 
which IS not too remote 

The inquiry as to the character of dc'ccascd must 
relate solely to his general character for violence, 
ferocity, vindictiveness, or bloodthirstiness The 
general character,or general moral charactci 
of diceased is not involved, it is held jiroper to ex¬ 
clude evidence of deceased’s general rejintation of 
having hfid a brnlal and cruel disposition'*^ or of his 
gcner.il gcuxl or bad repiil.ition of having been law- 
abiding,*^* .ind It is im])ro])cr to .idmit testimon> 
that deceased was the mijst highly valued dejiiity 
sheriff the town evei hadIt has bet n both af¬ 
firmed*'*^ and denied’*'^ that accused should be per¬ 
mitted to ])iove the geiuial reputation of deceased 
as having been an overheat mg man Oidinarily de- 
ceaseel’s general reputation in respect of drinking or 
not drinking inloxualing luiiiots,"'^ or as to having 


Where sole defense is insanity, the 

reputation tif the hotel, of -vs^tm ti dt*- 
< eased was pioprj< tTess, as a iilaci 
whei(‘ holdups t/equfntlv took pla< t 
IS irif levant --State V Naruh, 9 1* 
id 477 92 Mont 17 

41. Ala —I*hland v State, 52 Ala 
122 

V) C J p 174 note 8 

42. Ala '-Moi^an v State 102 So 
21t.. 20 Ala \pp 111, ftrlioTan de¬ 
nied Ex parte MorKan, 102 So 2 IS 
212 Ma 175 

43. Ala—r>n dd v Stale, 164 So 109 
26 Ala App 594 

44. Ala — Mol «:an v State, 102 So 

2.16 20 Ala Ai)p 111, (tjtunan de¬ 

nied Ex pai l< MorM*.ui, lOJ So 2 18, 
212 Ala 175 

Tex —Dunean v State, 116 S\V 749, 
140 TexCV 60G 

45. Miss—riiasi* V State, 46 Miss 
bSI 

.10 (M p 174 not< 9 
Character unknown to acensed 

Where the (videne 0 of the killing 
is whoMv i ir( umstnnti<il testininriv 
of the ^loUnl rhuacter of deceased 
even if unknown to ace list'd mav, ac¬ 
cording to some authontifs, be ad¬ 
missible as ic rubng to show the in¬ 
herent probaltiliiK s ot tin transaction 
irre.spec tive of an\ question of self- 
defense - -St j to V Bvid, 28 SE 15,1, 
121 N C 684—State v Turpin, 77 N C 
473, 24 Am R 455 

46 . Cal — People v Lombard, 17 Cal 
316 

30 C J p 174 note 10. 


47. Minn—State v l^umpbey, 4 
Minn 438 

48. Minn—Slate* v Durnphey, su¬ 
pra 

49 Ma—Dv son v State, 189 So 781 

28 Ala App 549 

30 C J p 174 note 8 | b] 

50 Ala—Dvson v State*, 189 So 
781, 28 Ma App 549 

N-e*—Stale V Eodgiii 1X6 SE 195 
499, 210 N C 371 eiuoiing Corpus 
Juris —State v Coocb, 94 NC 987 
30 C J J) 174 note 1.5 
Tinder statute, where threats by vic¬ 
tim are proved 

Tex l>unc in v Ststi, 146 S \V 2d 
749 1 10 Te\ ('? ()(»6 Ross v State, 

29 SAV2d 381, 115 Tex Cr 152 

51 Ala - Anderson v .State 2 So 2d 

161, 30 Ala App 121 ccrtior.iii de¬ 
nied 2 So 2d 4(,3 241 AU .3 81-- 

Medimpscy V State*. 100 So 628, 20 
Ala App 11 certiorari denu'el Ex 
parte McCimpscy, 100 So 629, 211 
Ala 415 

Ga -Gunter v Stile 10 S E 2d 261, 
63 Ga App 65 

52. Ky—Ttengc v CommonweaUh, 97 
SAV2d 54 265 Ky .503^Uoop v 

Commonwealth, 25X S W 667, 201 
Kv 828 

30 C T p 173 note 94 

Reputation for virtue and chastity 

Evidence that dc‘e eased’s general 
Tcpultition tor viilue and chaslity 
was bad was properly excluded—Al¬ 
der V rorninonwealth, 286 SW 696, 
215 Ky 613 


Becedeut’s general bad conduct or 
immorality mav not bt* ]>roved—Slate 
V TIodgiri, 186 SE 495 199 210 N 

(’’ 171, quoting Corpus Juris- -30 C J 

p 175 note 16 

Absence of connection with homicide 

(1) Where alleged immoialitv of 
de‘( eased was not '*bown to have be*en 
oicasion or exe ust leer the* fatal re n- 
(ounte*r txelusmn of <'Vide*nc e o1 de*- 
(ensid’s ifputritioM for moialilv was 
not e*T ror —H ii mon v State, 81 S A\ 
2d 30. 199 Aik 823 

(2) In the tast* of the killing of a 

woman iri automobile with aeciiseds 
wife*, e'Videiice that de(c*,ise*d w.HS dc>- 
ge'neraU w is properly e\cliide*d, 
where no demonstration towMid anv 
immoral pr.utKc be’twten drtease*d 
and wife* was made* at time*—Burns v 
Sl.ite, 141 So 278 163 Miss 258 

53 Te*x—SioU v State, 105 S W 2d 

212, 132 Te X (V 517 

54. Tf*x—Ross v State* 29 S AV 2d 

381. 115 Te*x (’T 152 

55. Tex--Ilillrn y State, 1 S AV 2d 
883. 108 T(‘X(V 516 

56 Ala—Savage v State, 100 So 
919, 20 AlaApp 97 

57 K\ —Commonwealth v Bright, 

66 S AA" 604. 23 K\ 1. 1021 

30 CJ p 174 note 1.5 [a] (1) 

58. Ala- Gibbs v State, 127 So 
788, 23 All App 475, certioraii de‘- 
niod 127 So 790. 221 Ala 130— 

Orruk v State, 126 So 890, 23 Ala 
App 466 

Ga—Townsend v. State, 114 S.E 642, 
164 Ga 500. 
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been a rum maker59 or bootlegger,or the bad 
reputation of his home for drinking parties,may 
not be shown, but, where the theory of the state is 
that the difficulty grew out of a purchase of whisky 
by deceased from accused, testimony as to whether 
deceased drank is admissible as lending to show 
whether deceased would have been likely to have 
had the whisky transaction with accused Until 
it is first estalilishcd that deceased was a violent and 
dangerous man, testimony that his character was 


that of a drug addict is incompetent 63 Where no 
statements of deceased are in evidence, it is proper 
to exclude evidence of his reputation for truth 6"^ 

Deceased’s character, m a case where evidence 
thereof is admissible, may and must be shown by 
evidence of general reputation's the community®^ 
at the time of the homicide'^" or at a time prior 
thereto®^ which is not too remote,®^ it may not be 
shown by evidence of specific acts"^ which arc not 


Ii)\va—Stnlo V. Johnston, 2G7 NW 
G98, 221 Iowa 928 

Kv—IJon^e V Commonwoallli, 07 S 
W2cl 51, 205 Ky 502 
20 OJ p 174 note 15 [al (G) 

Absence of otlier evidence disclosing* 
pertinency 

(1) D^'-allowln^J« wifo lo 

t(‘.slifv cit'ooasod ovci usod 

U<‘iiatun*d ah'ikhol, and whellKU* do- 
< t‘as<‘d doink d(*natuit‘d ah (thol on 
<l.ay <»r ho»ni<Mdi‘, was not otror, whoic 
a<*<*us«‘<l sov 4 ‘hl to mlroduoo Mi<‘h (os- 
timon> to show offci't <»!' sm*h oh-o- 
hol on h(»(l.\ ot' individual who dimUs 
it, and rt‘<‘ord did not di^.<'los^‘ that 
doi‘('as*‘d was daup,orouH oithor wdicn 
sohiu' or mto\i<‘at(‘d, or that at‘<*us(‘d 
thought tliat do<‘ra.S(‘(l was diituuu'ous 

1‘t‘oplc V. lh*rmi|o, 40 r\2<i 822, 2 
<\nl2d 270, 

(2) When* than* was no ovKh-noo 
that ih'eoasial hail Immui drinkinf*, (v- 
idripa* th.it h<‘ wan bad about driiik- 
imf was proporiy oxeuldod. - Pyiuss v 
Stall*. 92 So ilGG, 207 Ma 112. 

(2) Testimony as to witn»',sM*s si'o- 
itiK rli*('(*a'i«*<l with drunkard pnor to 
kilimjf wa.s pfoparly roji-otod. in ah- 
of Mtatf*nu‘nt that (h-iN.iM'd was 
so(»n dritikiiiK i»r undor inllui*n<*<* of 
iKluor MioUox V. Stat^*, '-8.> K.W. 

GJI. lOi T**xM?r, G19, 

Hvolf*ru*o of habit jt»-o Infra HUbdlvI- 
•uuu h of this MHdion. 

Ala. UiuU*y v. Slato, 97 So. 112, 
19 Mn.App. 407. 

do. Ky Ta,\lor v. tVoninonwonlth 
Hll S.VVh;M 020, ,*»;•! Ky. I2fi. 

2o p lit noli* (.l>. 

Testimony that witness went to de- 
coased^s house to ffet whisky wn^ 

proporly **\,oJ«drd «« irrohwaiit. 

South V, Slat#*, iriij S.R 482, 170 Ua, 
2 U 

61. N - St a to V, Taylor, 19G 

212 \.0. 521. 

ea, \rk. t’lnU V. stata, S.iU H.W 

IG'I \rU, 

03* \*-v Siato V. WiU'tims. 257 I*. 

tiUh 59 Ni V. 271. 

04* \rK, Uarifuon v, .Hfitto, *,1 .s.VV 

M Vi iJh Ark, «24. 

00* .Vik. Hiirtiin % Sfat**, S U 
2d Ida, \rU. 54 9 

IVoph* V, .Soilh'Ihd t^2»| t? *'» 
dl l, U t**tl A|>f»,7d 2US. Muojuw 


Corpus Juris—Pooplo v, Bormijo, 
to P 2(1 S22, 2 Cal 2a 270 
20 C J p 175 noto IS 
Reputation among different classes 
oi peoxile 

Wilnf‘ss, to.stilMng that gonoral 
reputation of dee(‘a.sed was both ftood 
,ind had, fannot hi* (iut‘stloncd os !<► 
wheth(‘r It was aood or bad arnona 


dirt<*i I 

enl cl issc.s —I*ope 

■ V. State 

, 28 7 

s vv. 

717, 172 \rk G1 



66. . 

Ua *!M.i\weli V 1 

State. 12.^ 

; So 

GS2 

, 220 \l.*i 119 



Pa! - 

P(‘ 0 {dc V Souh's. 

lOG P 2d 

G 19, 

612, 

, 11 P.ll \pp 2d 29.'- 

1, quutiug 

Cor- 

pus 

Juris, 



Oa 

.letTersun v State, 

, 192 S K 

GH, 

56 

Da \pp *i.S.» 



V\' Va 

-Stall* V Pol ter, 

. 127 SK 

286, 

9.S 

W Va 290 



20 c.: 

r. I) 175 not(* 18. 



A prison may be a 

suitable 

com- 


munlty in whu'h to form a. ri'inita- 
tton n.M to <*hara« ter- Tluuuas v Peo¬ 
ple. 67 S'.V. 2IS 

Reputation of accused In other 
communities whoro ho had r(‘uuli‘d 
prior to Iho data of tho homlcKh*. as 
wrll as his roputatlon in th** rom- 
rmiinty wdiopo ho liv»*d at tho ttino <*f 
I to* homicido, may hi* provod hjr tho 
atato. .NTowi'Ilo v. St ito, 272 H.W, 

192. 190 Tox.Cr 261. 

Reputation of deceased in foroifirn 
country is put a propiT .Mihj*M*t of in- 

uuir.\. May v. Pooph*. 6 P. S 

Pulo. '*19. 

67. W** V i. St.nto V. Portor, 1*27 H.IC. 

M, 9S W Va. 299. 

ea N.M, -Stato V. tlaU»*noo, 2U I*. 
I9;i«, 2S N..M. 494. 

66, Polo Miiy V. P»‘oph% 6 P. S’lG, 

s (*.do. 21(1. 

Trial judge hoe discretion to (h- 
toniiin»‘ wh*'th»*r lo* tUimny uf <lo- 
ooa.-o'd'^ t**puration ounn»’»*rod iri 
iMont of tuio* .»» ;m t*i ho udmiH.^ihl*'. 

Srato V. !*ohU, i;ta S.R u, PU S 
P. 229, 

Tew months prior to homioide 
That doias'o oil had onij, hoop 
a? hi*, old homo for a tow munthH, 
follow Ing a proUrngoii ntiMonoo ut «ov- 
oral >oar*i, wai not ipioil ground for 
rojoofioii of to.Miinoti^ of nuitithHl 
Khov/ing hi- jyortornl ri,*pM- 
Mitonn uaw that of tt law- 


abiding oitizon—llH'h.'irdson v State, 
252 S \V 272, 9 t Tex Cr G16 
70. Aik —Day v Stale, 19 S W 2d 
2S(l, 1S5 Atk 710 

Pal—P(‘()plo V Souk*H, 106 P 2d 629, 
64*1, .41 Cal App 2d 2‘).S, quoliuf* Cor¬ 
pus Juris—r*(‘ople V Del 1111 ) 0 , 40 
P 2d S2 2, 2 Pal 2d 270 
(la —.hdfei.^on v State, 302 SK 614, 
56 (la App 2S,> 

Da —Slat(‘ V Ili(‘ks, 12S So 292, 170 
Da 50 7 Stilt(* V VVillianm, 98 So. 
728, 155 Da 9 
.10 (M p 175 note IX 
Specific acts of violence 
\Ia. -.hmes V Sl.ate, 101 So. 221, 20 
Ala.Aiip. 217. 

(la. -riunler v Stale*, 10 S R2d 261, 
62 (lii Api> (>5 

S.(\ -Stall* V. Dovd, 119 SK 829, 126 

S.P 200 

20 '(* J. p 175 note 18 Ui] (3) 

TlfTllts 

Te\ Dfirvey v. State, 72 S.\V.2d 

292. 126 T.‘\Pp. 526. 

Details of antecedent dilllculty% en- 
ootmtory or transaction 
Ky. Dradlev % (Nirumeiivvealth, 118 
S.WAd 727, 28.5 Kv. 579. 

Da, State V. .Slei*le, 109 So, 191, 161 
Da 796. 

Failure to give credit on another 
man's account 

Drllleiilty hii\iiig ari.'-ien ovt*r ac- 
euuiit wdueh deei-fiiiil alh-tp-il wa.s 
owiiifr fiy aeeimed, evidipee that de- 
eenhi d tmpr(»perh\ faded to Kive 
eredit on autdher maii'a ueeount was 
Ineoiupetelit and prepfrly eseludeil. - 
DurriK V. State, 274 S W. 19, 16s Ark 
U15. 

Evidence that deceased brought a 
witness some li^not on da> of killing 
Wa*i not inlmifhMhle to pImw violent 
t haraeier of d<*eeaMeil. Dreen v* 
Slate, Da.. 2.7 .S.K 2<1 592. 

Currying or reading books or papers 
I a*«'i'a,>ed*u kJiui ami inoiten*^jve 
dispttalimi cannot le- e^uahlahed by 
papi'r.'! or hMeU> )i* i»ri> have earriwi 
or read, Milhr v .<raP. 71 SAV.2d 
5U, P26 Te\,»'r y.fo. 

Reputation evidence of specifio facts 

It W'ltM not error lo refiHe i«> nth*w 

wulrH'M.-^eM tt» ,4ate ih*' K^*«eriU 
iHtiari of de* e/rni d for bi trig e man 
1^hii vlsUtal kept ufj hm preiiim- 

o*i lewd wetiieit for tmmorsi purp* 
^^^ee foots cannot be 
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connected in time or occasion with the homicide^i 
and are not material or relevant to any phase of the 
case It IS essential that the witnesses from 
whom the testimony is elicited shall have, throuf^h 
acquaintance with the people residing: in the com¬ 
munity knowledge of tlu general reputation of 
decoase(H'^ and that such rcjiutation sh.ill have been 
known to accused While, on the ci oss-examina- 
tion of the slate’s w'ltiiessLS, accused is entitled to 
inquire as to their knowledge or information with 
rcstiect to dt Ceased or othei difficulties in which he 
was engaged, the* purpose of such inquiry being to 
test their credibility or their knowdedge of de¬ 
ceased’s eh.iracter,''^ where tht witnesses den> any 
knowledcc or information of other difhciilties, ac¬ 
cused cannot introduce indejiendent evidence there¬ 


of and of their notoriety 

b. Habits 

Various holdings have been made as to the admissibil¬ 
ity, under the issues and circumstances of particular 
cases, of evidence of certain habits of the deceased 

Notwithstanding some authority in favor of the 
proposition that the fact that decedent’s habits were 
such that be would be apt to do a thing is not com¬ 
pel ent evidence that he did the acl,’^^ testimony as 
to a habit or custom of decc.iscd may, under the 
circumstances of the ease, be com])ctt.nt on behalf 
of the prosecution'^'^ or accused Evidence of 
deceased’s occupation is wholly irrelevant unless 
there IS an adetiualc explanation of its purpose 

Carrying or use of deadly zaeapons It has been 


proved reputation f^vid^nto— Kas- 
nakt V (’’oniinonwt alth, 115 SE SH, 
115 V a t) 7 7 

71. Ark —Uurloii v Wtalc, 163 SW 
Jd 160 201 \ik 54 S 

HC—Slate, v Jonts, 18S SE 178, 
ISJ S C 1 

Conviction of robbery in another 
state 

Tok -Davis V State, 206 SW 805, 
1U7 Te\ 315 

Bond, executed five years before, to 
refrain from violating' liquor stat¬ 
ute 

Kv—Shelton V CoinmoiiweaUh, 75 S 
W 2fl 4‘)1 2,51) Kv 745 

Acts which occurred at remote date 
Iowa Stale \ Norton 286 NW 
47i) 2 27 lowa 1 5 
Shooting* other men 

lit fusal of tour I to pt'irnit vv tntss 
to teslifv that deceased had shut two 
men did neit piestnt eire)i whirc the 
date t)f sue'li oe t iii renot s was ne)t 
shown to h'lVt hei n within Iht rults 
rel.itin^? to the admission of suth 
evidtnct —Hill v Stale, 262 SW 750 
97 Te\ Ct 605 

72. Ala—Savat^e v State, 100 So 

019, 20 \la \pp 07 

Te\ “ liimlon V Slat*-, JOO S VV 75, 

105 Te \ (*i 2S'.—Ueind \ State*, 206 

S \\ 602, 107 TexO 15.3—I’alter 

son \ State, 289 SW 398, 105 TeX 
ri .508 

Absence of preacher at funeral of 
deceased 

Tex—Johnson v Statt, 20,3 SW ]7.3, 

106 Te \ Dr 182 

Administration of sedatives to de¬ 
ceased 

Evidence in trial of state prison 
inmate for muide‘r of fellow prison¬ 
er that prison phybitian administered 
sedatives and bromides to de*oeased 
in treating him for epjhpsv w^is 
pioperly rejected as immaterial on 
question of deceased’s reputation for 
pe‘ac*e and quiet— People v tiarcia, 
42 P 2d 1013, 2 Cal 2d 573 


I Questions to prosecuting witness, 

in trial toi assault with inte‘nt te) 
murch'r, as to W'hether he had bc‘cn 
convicted of assault and batt*r\ .md 
eertain other oltenses, were imma¬ 
terial <ind improper, as were abo 
questions as to whether he had h(*en 
having trouble since getting into 
neighborhood—Craven v State, 111 
So 767, 22 \la \pp 39 

7a NM—State v (Jallcgos, 213 P 
1010, 28 NM 403 

74. \]a—He'nibiee v State, 110 So 
171, 21 Ala \pj) 577, ee'rtiorari de¬ 
nied 110 So 172, 215 Ala 246 

Okl —SwM*«‘t V Slate 107 P 2d 817 
70 Dkl Cr 4 I 1 

Where a witness had no knowledge 

of the chaiactcr of deceased prior 
to tlie iiomicidc, his tcsliin*>n\ rela¬ 
tive* thc'it to IS inadmissible, being 
mer» heai sav -Stale v Kc*n>on, 26 
\ 199, 18 R 1 217 

75. WVa—State v Porter, 127 SE I 

^86 98 WVa 390 ! 

1 

Conviction not known to accused 

Evidence* of a <onvietion of de*- 
ceasid, elite mpltd to be shown b\ ae- 
( us<*d, was jrnma ter lal, its onl\ pur¬ 
pose being to show that accused at 
the time of the* killing knew of de- 
cc a'^ed's character, and it not ai>pear- 
inK that he had ever heard of the 
juclgnunt—Pc oj)U v Mohammed, 208 
I' 961 189 Dal 429 

Acts or conduct not known to de¬ 
fendant 

Dourt proper] V excluded testimony 
com Corning conduct of deceased when 
he was requcsti'd to assist In re^pair- 
ing a road, ollertd to show that de¬ 
ceased h.ad u violent disposition, 
wliere iL was not shown that acts re¬ 
ferred to weie* known to accused — 
Stale V Norton, 286 NW 476, 227 
Toua 13 

76. D<il—People v Soulca, 106 P 2d 
639, 613, 41 Dal App 2d 298, quoting 

Corpus Juris. 
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Tex —llillcn V St.ite, 1 S W 2(] 881, 
10 8 Tox Dr 516 
10 DJ p 175 note 19 

77. \la -Hussey v Si ite, G So 420 
8 7 Ala 121 

78 M is*^—Dommonwc'alth v Kivtl 
91 NE S77, 20.5 Mass 461 
79. SD—SttUe v Hester. 134 S P. 
SS.5. 1 !7 S D 14.5 

Squatting down when conversing 

When It is admiltecJ that deceased 
w.is sitting down wdie n shot, tcstirno- 
iiv .IS to tin halut of deceased ol 
scjuatting cloven w'hc n conversing i*- 
Mot pre uidici.'il—Fr.izicr v State, 23 
So ID 116 'la 142 
I^eaving hat in particular place 
Tt stimonv lh.it dec case <3 gcnorallv 
bud his hat down whe*re the wilnes*- 
siw It when he discovered the bod\ 
*)f dc(*e*nsecl is properly admitted over 
ohnetion th.il it was not pi ojier to 
I)ie»ve tin position 1)1 deceased's hfii 
on tins ocejision b\ this custom — 
lUith r V State*. 82 S E 654 142 G.i 

2S6 

Evidence as to where deceased 

lived Is aelmissihle 

Ml—Kirkland v State, 37 So 152 
111 Via 45 

Ind —NValkc*r V State INE 856,102 
Ind 502 

80 Tex —Prow v State, 230 S \\ 

118, 89 Tex Dr 1 PI 
10 D J p 174 note 13 laj-lc] 

Unchaste habits 

(1) W'here ae ( usc*d asserts as pro¬ 
vocation improjier relations between 
de‘ce de nt and accuse*d’s leniale rcl.i- 
tion, eJerI e*dent's unc_haste hahiLs m iv 
he shown .aa rendering such re I.itlons 
more* probable —Orange v State, 81 
SW 385, 47 Tex Dr 337 

(2) In some cases, however, the 
unchastity or bad conduct otfered to 
l)e shown has been held too indt Unite 
—Adler V State 201 SW 177, 81 
Tox Dr 72—30 DJ p 175 note 17 faj 
81. La- State v Stracner, 182 So 

571, 190 La 457. 
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both affirmed^2 and dcnicd^^ evidence that de¬ 

ceased was an habitual carrier or user of deadly 
weapons is admissible Evidence that deceased was 
not in the habit of carrying a pistol is inadmissi¬ 
ble Evidence that deceased, who died from a 
pistol wound, was an expert with a pistol, is imma¬ 
terial and, where there is no contention that de¬ 
ceased vShot himself, it is proper to exclude evi¬ 
dence touching the alleged careless manner in which 
he habitually handled his revolver ^6 

Use of inloxicatuuj liquors Evidence of the hab¬ 
it of deceased in respect of drinking intoxicating 
liquors is inadmissible'''^ in tlu absence of proof of 
his intoxication at the time of the homicide 

Use of drugs Testimony that deceased’s habits 
were those of a drug addict and that an habitual 
<liug user IS a violent rind dangerous person is in- 
conijictent until it is first eslabhshed that deceased 
was a violent and dangerous man Wheie there 
aie jileas of not guilty and not guilty by reason of 
insanity, evidence that deceased habitually used rnor- 
phine is not admissible, it being irrelevant to the 
issues ]<jined and offering no excuse foi the kill¬ 
ing 

§ 223. Character and Habits of Third Per¬ 
sons 

Ordinarily the character, reputation, habit, or custom 
of third persons is not piovable as substantive evidence 


Unless there is statutory provision there for,or 
some connection-’- which renders U competent, the 
character or reputation of third persons/^*' as for 
morals,^^ peace and quul,'’^ or being l.iw-ahiding 
citizens, IS not provable as substantive evidence 
It IS held, on the one hand, that accused nun not 
show the good^'7 or bad^^ character of a codefend¬ 
ant, and, on the other hand, that accused in a pios- 
ecution for murder committed during a robbery, h.is 
no ground for objecting to evidence offered by the 
state that another participant in the lobhcry and 
murder, who was killed, had been a former con¬ 
vict,*’^ and that, in a prosecution for being acces¬ 
sary after the fact, evidence of the murdtrer’s char¬ 
acter and intimacy with accustd is competent as 
hearing on accused's knowledge of the commission 
of tile crime by the murderer and the probability 
that accused would assist the murderer to escape 
conviction^ Accused cannot pro\ c the character 
of another luiiiicipant in the fight in which deceased 
was killed, by showing the circumstances of a previ¬ 
ous difficultv between such jxison and a witness- 
The admissibility of evidence of the character of 
third tiersons on the issue of self-defense is dis¬ 
cussed infra § 27A 

Wheie there is nothing to render an exception 
to the luU apiihcabU, (\idencc of the habit of a 
thud jierson,"* or of the custom of thud peisons,"* 
is inadmissible 
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man, IM A 7.1!) .IJO I’a Jbl 
Evideiuo of irpiitKOoa 

supra subdivision a (U) of Ibis sei- 
lion 

88 . LcL— Stnto V Ricks, 12S So -’‘)^, 
170 La 507 

89. Nev—SUitf' V Willi.inis J57 1’ 
610 50 Nev 271 

83. Ala—Hill V. Slate, 91 So 5') 
208 Ala 199 

91. Tex—.Stovall v State, 252 S W 
526, % Tex ("r 180 

92. Te\;—Lee v State, 70 S W 2d 
190, 125 Tex Cr 622 

Connecting- evidence that third per- 
son mig-ht have committed homi¬ 
cide 

Where .stale ri lies on cirtumstan- 
tial fvidence, and evidence offered bv 
ficcuaed that thud person might have 


committed liomu ido is sutlunnll> 

< onner l< d in turn and b\ <iT(umstan- 
ti il ev id( n< e to be (ompiUi'nt, i vi- 
cb riei of ruor il tr.iit ol such third 
pMson b( n mg on whither he would 
liki I\ liiNi (omrnitfid olli nse, is ad- 
rriiHsiliJe*, and in sui li ease the moral 
trait should ordinaiily bo shown b\ 
\\iln*sse>‘ eompitent to teslitv to 
lejiutalion of sin h person .as 
to such moinl trait—State v Seott, 
2 *.5 r 280, 117 K.in >0 1, IIS Kan 
t6t 

Necessity of accused's fear of third 
person 

The character of a thud person to 
the iiuiritl in whuh the killing oi- 
fUiMd is not admissible on behalf eif 
aiiused in the absence of a show'ing 
that aiiu'-td .it ti d as be did tliiough 
fe.ir of .suih a third peison—(lold- 
,smilh V State, 10 So 912, 105 Ala 8 

93. Ala--T>T\.in v State, 167 So 
255, 222 Ala 226 

Evidence of greneral reputation or 
character of accused’s spouse i.s not 

adrnissibh to show impiopei rila- 
tions be'tv\ 1 * 1*11 sui h spouse and di- 
(eased—Rollings v State, 49 So 229 
160 Ala 82 

94. K> —Anderson v Common¬ 
wealth, 127 S W 1063, 144 Ky 215 
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Midi —People V Keller. 246 NW 
151, 261 Mich 167 

Reputation for chastity 

(1) T)ec( ised’s wife and daughter 
—llou.ard v State 55 S W 2d 10 18, 
122 Tev C’r .871 

(2) \(cus(.d’s paramour—PeopU v 

MoMlguineT\ 08 NIC 258, 176 NY 

219, 17 NYCr 503 

95. Kv—Itead v Comnionw e.al th 

121 S \V 77b, 1 10 Kv 7 J6 
99. Tex—T.ee v .‘^lato, 70 S V\^ 2d 
190, 125 Tex Cr 62 2 
97. Where conspiracy is charg-ed 
Kv—OTiii*! \ (Commonwealth 25 S 
W 59 1 95 K\ 15 15 Kv L 094 

98 C.i - Hudson v State, 118 SIC 

5n 15 1 Ca 095 

99. N (C—Stair* V K. 11>, 6 S IC 2d 

5:: 216 NC 627 

1. Mieh—Ptople v Killer, 246 NW 

J51 201 :\luh 8C7 

2. Kv —Logsdon \ Commonwealth, 

12 -s W 028 11 Kv L 550 

3. Vt—St.ate v. Lapan, 111 \ 686, 

101 Vt 121 

4 In manslaug-hter prosecution, the 

standard ol tare rtciuir<*d mav not 
bt established b\ e\ ideri( e ol sueh 
(ustorn — People v Crossan, 261 P 
581, 87 Cal \pp 5 
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§ 224. Physical Condition of Parties 

a In pcnera] 
b Manner of proof 

a. In General 

An inquiry into the physical condition and relative 
size and strength of the persons at the time of the alleged 
murder or assault with intent to murder ordinarily is { 
proper, but not where it would not aid in determining 
the guilt or innocence of the accused or in sustaining or 
rebutting a proper claim or contention 

Where clc.ith was c.iused in an affray, the siieiif>[th 
and ph>siLal condition of deceased and accused at 
the tinn ni<iy he shown Also, in a pioseciilion 
for murder or assault with iiiteiU lo niiiidct, the 
relative si/e and streiij'th of accused and deceased 
or tin injiu cd jicrson ordinarily may be shown^ 
and, when shown, ni,iy he coiisideied hy the jur> in 
dctcrminiiijj: the eUt^ree of the olfcnse,^ hut soinc- 
linies evidence of such rcl.itnc si/e and stren^^th is 
inclevant and without \ahu .lud it is admissible 
in behalf of accused only when the proof cstahlish- 
cs a pnina facte case of self-defense, or a predicate 
h.is Ixeii laid therefoi h) pioof that at the time of 
iiiniclinq the mortal wound accused had been at- 
la( ked hy cU ceased ^ 

ComiifiDH of di(ca^C(I In onlcr to show the rel¬ 
ative physic«il slienijth oi condition of tin ]Hisons, 
oidinaiily it is jiropcr foi the slate to establish the 
MClim’s aj^e at the time of the aileqtd ermu,^^' his 
InuitU,'*^ the stale of his hetillh,^-’ and his nuiit.d 


and physical condition immediately after receiving 
the mortal wound ^3 So also the state is entitled to 
show other facts as to the physical condition of de- 
ceased^^ where such facts are relevant as hearing 
on the question of motive^or as contradicting a 
theory adv.inccd by accused Kven though evi 
dcnce of the jioor physical condition of deceased at 
the time of the difficulty is irrelevant when first in¬ 
troduced hy the state, it may bt made material hy 
evidence suhsc cineiuly introduced hy accused On 
the other hand, it is not pcrmissiblt for the slate to 
prove the health oi physiCcd condition of deceased 
at the tiiiiL he was killed where such proof w^ould 
not aid m establishing the guilt of accused or in 
jiroperly rebutting anv defensive theoiv advance (I 
Fvidenec that deceased w\as nearlv blind is inadmis¬ 
sible unless accused had knowledge f)f it A slatt- 
ment by counsel for accused that certain evidence is 
offered to show that deceased was engaged in hard 
manued labor is not a sufficient showing of the logi¬ 
cal relation between the jiroposed evidence and the 
material facts in issue to lusiify its admission-^* 

The state may show that deceased w^as intoxicat¬ 
ed tit the time, and unable to nuikc or resist tin at- 
taek,“l or, where accused testifies that ele cease el w'as 
elrunk, it ni.i> show' that he was sohei when last 
seen before the homicide hut, in the absence of 
evidence of inloMcation at the tunc of the eliffi- 
cull}, evidence th.it decoase'el had he'en drinking that 
(kn,-"* or that deceased had Iiciuor on that cl.iv,-^ 


5. Mf--State v SpraMue, 109 \ 70.") 
Me 17(1 

Ab affecting acts and motives of 

the pailies C(in(ernee3 the , 

weight, heiKbt, and tiealth of th« 
pfiilies art rel('\ant and piopir su])- 
11 its of in(iuir\ in a honui ido < me 
g•tn\^lnp: out ot a muturil leniounUM 
—Huks V St.iti HIS So (, lU, Jl Ala 
App T to oerlior.'iii denied lO.S So 
bit in \la 675 

Evidence that accused and de. 
esased had been drinking together 

'^tiorilv tiefore homicide is admi''Si- 
l)lt to show Iheir tondilion—(>iie\ 
V ("ommonwealth, ‘J S W Jd 71i, JJT) 
K> ')‘)li 

6 Ala -Itone v S1.atf' 142 So 417, 
-1") Ala App 96, certiorari denied 
H: So nx J25 Ma ISb 
Tex —(Uavton v Slate, I S W 2d 512, 
1(19 T( \ Hr 215 
Ul C J p 17() note 92 

7. Va—l>avidson v C’omnionw ea Ith, 
1S7 S li: I I7, 167 Va 4 51 

B. Nov—St.ite V Fisko, 70 P 2d 
1113, 58 Nev 65 

9. \la—Kenned\ \ State, 196 So 
S<S4, 210 Ala 89 Smith v Stale, 90 
So 779, 209 Ala 666. 


L<i -State V Thornhill, 178 So 349 
1 iS 8 Lia 702 

90 e'J p 175 note 21 

AdiTiissit)ilit> oil is-^ue of silf-d(- 
tui'-c sec infra (; 278 

10. Kv —Uoop V roiTimonwealtli, 
25S S VV 007. 609. 2(11 Kv 82 S til¬ 
ing Corpus Juris 

1(1 H J p 176 note 23 

11 Kan—Slate v l*otler. 16 Kan 
8(1 

Kx —Hoop V e''oniinonw « fi It h 258 S 
VV 007 609 201 Kv 82S, eilmt? 

Corpus Juris. 

12 Kv —Uoop v ■Commonwealth, 
supra 

30 C J p 170 note 35 

13. Kv—Uoop V Commonwealth, 
supra 

20 C .) p 176 note 96 

14. (J.i—Millet V Stale. 124 SR 
1 95, 1 58 tJa 697 

Tex —llalhert v Stale. 197 S W 2d 
laio 12S TexO 592 -llj(key v 
State 270 S W 552, 99 Tex Cr 52.9 

15. Pregnancy 

via—Davis v Stale, 131 So 900, 
222 Ala 285 

10. Ti X—VSashinRton v State, 79 S 
VV 811, 40 TexCr 181 

30 rj p 176 note 98 [aj, | b] 
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Where accused puts habits or mor¬ 
al chaiacter of deceased in issue, tlie 
state IS entitled to show’ that de¬ 
ceaseds lepiit.ition as a had tir d.in- 
ge rous man was atlnhulahle to a 
cause l)e\ond his control ^iich as tils 
or spasms c oinnion in ensess of e t>il- 
t ps\ Uoeip V Common wealth, 258 
S W 607, 201 Kv 82S 
17. \la - Smith v Slate 90 So 779 
209 Ala OOG 

18 Ttx-Watson v St.ite\ 59 SW 
2d 120 121 T. \ Cr U.O—Watson v 
Slate, 48 S W id 0 J2. 120 TexCr 
482 

30 ( J p 170 note 18 [f] 

19 Tev—ClrMon v State, 201 S 
W 172, Si T( \ Cr 57 

20 Dri -- .stall V Strachner, 182 So 
571, 190 Ua 4 57 

21. Kv 1 le)op V Co nmmon wealth, 

258 S W 007. 609. 201 Ky 828. cit¬ 
ing Cori^us Juris. 

90 CJ p 17 0 note 97 

22 . Kv—Kitzpatriek v Common¬ 

wealth, 275 SW 819, 210 Kv 385 

23. Ala—Cam v State. 86 So 166. 
17 Ala App 590—Cain v State, 77 
So 459, 16 Ala App .903 

24. Ala-Tittle v Stale, 73 So 142, 
15 Ala App 30 0 
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is inadmissible, and the intoxication of deceased is 
an immaterial inquiry on behalf of accused until 
the evidence tends to establish self-defense 

Condition of accused The size^® and physical 
condition-'^ of accused at the time of the affray, 
fatal encounter, or alleged assault with intent to 
murder is relevant and may be shown, except where 
there is no issue as to the comparative strength of 
the parties,-^ or the particular matter offered to be 
shf)wn IS immatcriap^ or would be effective only to 
jirejudice accused with the jury "J'he drunken¬ 
ness of accused at the time of the alleged offense 
may be shownand where thtic is evidence that 
he was intoxicated his ccniduct jircccding the homi¬ 
cide may be proved to show his condition *^2 While 
accused should be peinutted to testify to his age, .i 
refusal to allow him to do so is not reversible er¬ 
ror where he takes the stand as a witness and is 
therefore observed by the juiy 23 Since, in a prose¬ 
cution for murder claimed to have been committed 
while deceased was attcmjiting to prevent accused 
from killing a third ])erson, accused is not being 
tried for killing or cutting the third person, it is 
proper to exclude evidence ofifeied by accused that 
he was siiflcniig fiom lung trouble and hence was 
not on an equal footing with the third person unless 
he resorted to a deadly weapon 24 

Condition of companion of accused An inquiry 
in respect of the physical weakness of a companion 
of accused when attacked by deceased and another 


person is proper 25 

b. Maimer of Proof 

While an inquiry Into the physical condition and 
relative strength of parties to a homicide should be gen¬ 
eral and free of unnecessary details or leasons, it should 
not extend Into the realm of speculation or embrace the 
testimony of nonexpert witnesses as to relative condi¬ 
tion or strength. It must be confined to the time of the 
homicide 

Evidence of the physical condition of a party to 
a homicide must be confined to the time of the homi¬ 
cide 25 The relative physical strength of the par¬ 
ties cannot be proved by evidence of specific acts,37 
or by proof of specific tests of strength 38 The in¬ 
quiry should be general and without avoidable in¬ 
troduction of iiiclcvaiit matter 30 After the main 
fact of sticngth or weakness cir general condition 
is cstcdilished, there is no occasion or excuse for go¬ 
ing into reasons oi details 40 \\ the evidcnc* 

should not be t emote and speculative,41 and a non- 
exficrt witness should not be permitted to state bis 
ojiinion as to the rclatnc pb>sical condition and 
strength of the prisons,^2 instead should be 

ask(‘(l to state faints as to the idative sue, miisculai 
de\tlopment, activity, and a])parent hc.dtb of tlu 
persons,42 a nonexjiert witness may testify that 
a wom.m apptaicd to be44 or w.is^*^’ in “a familv 
wa>” or as though sht “was going to have a ba¬ 
by ”45 It has Ixiii hdd that deceased’s bc.dth at the 
time of ibt killing ma> be established b\ his decla¬ 
rations with res[>cct thcicto, although made to a 


25. Ala—Killcn v State 75 So 176, 
16 Ala App .Tl, coitioTtiTi denied 76 
So 56.8—Tittle v State, 73 So 112, 
15 Ala App 306 

26. Ala—Lambert v State, 03 So 
708, 208 Ala A2 

27. Ala—Lambei t v Slatt, bupra 
Iowa—State v e’’oleman, 285 NW 

269, 226 Iowa 968 

2& Tex—Hi(kman v State, 247 S 
W 518. 'H TexO 407 
Wliere there is no pretense that 
deceased struck or injured accused 

at the time of the shooting in ques¬ 
tion, physical (ondition of a< eused 
resulting fiom blow in remote past 
IS not relevant or material —Mnx- 
well V State, 125 So 682, 220 Ala 
419 

29. Whether acensed oonld not ran 

was immaterial, in view of evidence 
that he took his gun and followed 
victim without justification—Barber 
V State, 116 So 322, 22 Ala App 322 
certiorari denied 116 So 323 217 Ala 
330 

30. Affliction with loathsome disease 

N y —People V Corey. 42 N E 100(>, 
148 N Y 476 


31. NC - Slate v Lance. 61 SE IDS 
119 NC 551 

30 C .) p 176 note 41 

32. N C State \ Williams, 83 S E 
714, 108 NC 301 

33 Alci—Brown v State, 110 So 

694, 21 Ala App 611 

34. Miss—Hunter v State, 3 84 So 
835 383 Miss 779 

35. Tex -Wilkes v Stale, 280 SW 
787, 103 TexCr 209 

36. Ala—Lcimberl v Slates 03 So 
708, 208 Ala 42—Williams \ Stall, 
93 So 281, 18 Ala Apj) 573 

Ky—J-)elph v Commonwealth 72 S 
W 2d 1027, 255 Kv 259—Deaton v 
Commonwealth, 55 S W 2d 47, 2 16 
Ky .167 

MJp—State V Sprague, 199 A 705, 
135 Me 470 

NJ—State \ Led.rinan, 170 A 652, 
112 N J Law 366 

30 C T p 3 76 note 50. 

37. Mich—AVellar v I’eople, 30 
Mich 16 

38. Wash—State v Cushing, 50 P 
512, 17 Wash 544 

30 C J p 176 notes 47, 48. 
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39 Mich—Wc liar v People, 30 
Mich 16 

40. \Ia—Spelfe v State 103 So 

601 20 Ala App 412, ccTtioraii cJ< 

nud Kx pane Spelce, 10.1 So 7()5 
212 Ala 550 

30 C J J) 176 note 51 

Wlierc acensed testified that she 
was wearing abdommol belt .ind 
rould not gc^ W'lthout it qinsiion as 
to whv slu' could not go without it 
was pToperly excluded—State v 
Ledeiman, 370 A 652, 112 J Law 
366 

41. (\il IVoplc V Alexander, 106 

P 2d 450, 41 Cal \pp 2d 275, rehear¬ 
ing denied 3 06 I* 2d 916, 41 (’al 

App 2d 275 

42. A\ ash—State \ Cushing 50 I’ 

.512 17 AVash 54 4 

30 C T p 176 note 4 6 
43 liid — Stephenson v State*, 11 K 
E 160, 110 Ind 358, 59 Am 11 216 
30 CJ p 176 note 49 
44. Tex— Coides v State, 112 SW 
943, 54 Text^r 204 
45 Ala—l,attl(‘tc>n v State, 29 So 
500, 128 Ala 31 

46. Tc \—Cordes v State, 112 SW 
943, 54 TexCr 204. 
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nonexpert witness,biU this is denied by other 
authority where the declarations are not part of 
the res p^est«e 

The age of deceased cannot properly be estab¬ 
lished by the record of his or her marriage 

Expert evidence is admissible to show whether a 
person of accused’s physique could inflict a mortal 
blow with a particular weapon,or whether a per¬ 
son in accusccl’s physical condition could have com¬ 
mitted the crime under the circumstances shown 
without jiarticiiUr physical results Where there 
IS evidence as to the physical and mental condition 
of accused at the time of the homicide, there is no 
error in refusing to allow a physician to testify as 
to how long accused probably will live 

§ 225. Surviving Family of Deceased 

In most cases evidence concerning the family left by 
the deceased ts inadmissible 

Oidinarily, on account of its in elevancy^*^ and 
picjudicial effect,it is not ])crmissiblc to intro¬ 
duce evidence showing that deceased left a fam 
ily,^^^ the si7e of the family,th*il he left chib 
dren,^'^ the number,ages,*'*^^^ and ])overty^'^’ of the 
children, that some of the chikhcn are in stale 
institutions,®^ that deceased left a wndow,®'^ that the 
wndow^ has an unborn chilel®^ has left the communi- 
t>,®^ or that deceased was one of several children 
and that, In their father’s death, her mother was 
left without an\ means of siqiport Fven for the 
initjiosc of identifying eleceased, it is not jierniissi- 


ble to show that he left a widow and a family of 
children Also, in a prosecution for threatening 
to kill, it IS prejudicial to permit the state to prove 
that the father of prosecutrix is dead Some¬ 
times, how^ever, the admission of evidence of this 
nature is helel not to be icversible error®® or the 
evidence is considered to have some slight bearing 
on a question of fact arising from a defense pre¬ 
sented 6*^ 

§ 226. Personal Relations of Parties 

a. Relation between accused and de¬ 
ceased or jirosecuting witness 

b Relation between accused and third 
person 

c. Relation between deceased and third 
person 

d Relation between third persons 

a. Relation between Accused and Deceased or 
Prosecuting Witness 

(1) Tn general 

(2) Where deceased or prosecuting wit¬ 

ness was siiousc or [laramour of 
accused 

(1) Tn General 

Evidence of the previous relations between accused 
and deceased or the prosecuting witness may be admis¬ 
sible, but not unless it is relevant and material in the 
particular case and the evidence offered is competent 

It may be proper to admit evidence of the pnoi 
acquaintance'^*^ and rclations'^^ betwetn deceased or 
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the prosecuting witness and accused. However, to 
be admissible, evidence of prior relations between 
deceased and accused must relate solely to those pre- 
vious relations which bear directly on the question 
of the homicide it is proper to exclude evidence 
of prior relations where its materiality is not made 
to appear,or the particular evidence offered is 
incompetent^^ or loo detailed,or accused offering 
the evidence has already testified to the mutual good 
will existing between decedent and himself,'^® and, 
even if evidence of prior relations offered by ac¬ 
cused IS admissible, its rejection is not preiudicial 
where, regardless of the relationship existing be¬ 
tween accused and his victim, the homicide was 
committed under such circumstances that it con¬ 
stituted murder in the first degree So, under the 
circumstances of the jiarticuhir case, it has been 
held that accused could not show that he and de¬ 
ceased were fnendly a year before the killing,or 
even a short time before the commencement of the 
fatal difficulty, where it arose from a sudden quar¬ 
rel,^** or that the person assaulted made frequent 
visits to him The material issue being as to the 
juisoncr’s feeling toward deceased, accused is not 


entitled to show that deceased bore hatred or malice 
toward him 

Whether accused bought the coffin in which de¬ 
ceased was buried is imm.iterial and without bear¬ 
ing but testimony that . used did not \ isit de¬ 
ceased’s body or the scene of the alleged murder 
and did not attend the funeral is competent to show 
his real feeling toward deceased at variance wnth 
his declared seiitmient of close and intimate friend¬ 
ship 

On the inquiry as to the previous relations be¬ 
tween the pel sons it is proper to permit a witness 
to testify whether those relations were friendly or 
otherwise, although his statement can be nothing 
more than an expression of his opinion,** yet 
when it appears that he speaks only from what he 
has heard one or the other say to himself or to 
third persons, it is nothing more than hearsay, and 
should be excluded The state of feelings be¬ 

tween the persons may be shown by proof of the 
fact that deceased had circulated slanderous reports 
about accused,*^ but the truth of such reports is 
immaterial and evidence thereof should be exclud¬ 
ed Ihe nature of the relations between the per- 


Mo—Sinte V Itov onkfimp, 'lil S W 
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220 Mo 805 
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S \V 2d 505, 240 K> ColUy \ 

(Xininioiiwt allh, 24 S W 2d 280, 232 
Ky 550 

Visiting- deceased and inviting* return 
visit 

Tistimony showing that accused 
visited dtceas<d’s home few days Ic- 
foie homicide, and invited deecased 
to visit him, IS admissible to show 
teeling between them—Stale v 
Simmons, 58 S \V 2d 302, 332 Mo 247 

Bvidence refuting* claim of friend¬ 
ship 

Evidi nee that accused had been 
ordeied off premises is admissible 
to refute claim ol fra ndship between 
accused and prosecuting witness — 
Liee V Commonwealth, 131 S E 212, 
144 Va 51)4 

Settlement of prior dllllcnlty 

Ex( lusion of testimony of accused 


that he had settled prior difllrultv, 
with deceased and at tinru of homi- I 
( ide had approa( bed diceised on 
TX'acoful mission was eiror - Wood \ 
State, 14 4 So 545, 105 Miss 353 
Matters occurringf short time prior 
to homicide 

Evichnci of what oceuired between 
a<(ustd and decedent at gaiage he- 
foie taking ride on whi( h killing 
o-<urred, is cleaily competent as 
showing the attitude of the persons 
(o>vard < a( h other dining the early 
Stages of the contioversv —Comnion- 
vifviUh V Hcment, 281 S \\ 507, 213 

Kv 501 

Conduct three or four years hefore 
kllliug- 

That conduct of accused toward 
d<<c'ascd testi(l*d to was three or 
four Veals Im tore the killing, claimed 
bv ate used to have bi'en accidental, 
did not go to the admissibility of 
such evidence, but only to its weight 
—Cole V Slate, 243 SW 1100, 92 
Tex Cr 368 
Evidence as to 

M.iliee, deliberation, and premedi- 
lalJon set supra 204-212 
Motive see infta H 227—235 
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Fa 3 rxnent for education 

Whether accused had paid for, or 
contributed to, education of decreased 
his nephew, was immateiial—Dium- 
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sons cannot be shown by conduct or declarations of 
deceased not known to accused at the time of the 
homicide 

(2) Where Deceased or Prosecuting Witness 
Was Spouse or Paramour of Accused 

Within proper limitations, evidence of the previous 
relations between the accused and the deceased or the 
prosecuting witness is admissible where the accused is 
charged with the murder of, or assault with intent to 
murder, his or her spouse or a person with whorti he or 
she was living unlawfully 

Where a man killed his mistress proof of their 
relations is admissible,and the fact that he is 
marned to another woman may he shown So al¬ 
so, testimoii} that accused had been unlawfully liv¬ 
ing with the man she is charged with murdering is 
relevant and admissible,notwithstanding the nat¬ 
ural prejudice against accused arising from such ev¬ 
idence However, w^here the relation has already 
been shown, the exclusion of further evidence to 
show It IS not erroneous and, wdierc the state 
makes no attem])t to show the conduct of accused 
toward deceased, his mistress, the exclusion of cum¬ 
ulative jiroof on his pait of his kind tieatment wull 
not constitute reversible error 

lllicrc diitu^id ()) py osci litinq ictiyus^ 7vas 7i’ifc 
of oc(i(\cd 'J'h( rule adiniiting evidence of previ¬ 
ous relations apjilies with peculiar foice wheie a 
husband is charged with the murder of, or assault 
with intent to kill, his wife’’"* 'i'hese relations ma> 
be shown b) jiroof of (puirrcls between accused and 


his deceased wife,®® and his ill-treatment of her 
and proof of his illicit relations and conduct with 
another woman is competent to show his unpleasant 
relations with his wife, and his lack of respect and 
affection for hei but such evidence is not admis¬ 
sible unless It throws light on the motive of ac¬ 
cused,®® or forms part of a chain of facts so inti¬ 
mately connected that the whole must be heard in 
order to inter])rel its several jiarts.^ Proof of the 
affection of deceased for accused is inadmissible 
since IS docs not show accused’s feeling toward de¬ 
ceased,’ nor can accused show that deceased wms 
biller and vindictive ® Testimon\ that accused com- 
]>1.lined to his sister about his wife’s treatment of 
him is not admissible under pleas of not guilty and 
not guilty by re.ison of insanity ^ 

On the issue of accused’s relations wuth the dc- 
cc.ised wufe, letters of accused to third persons are 
admissible, where they tend to show his rebitions 
with his wife,*"* or with a lewd woman,® or that he 
was eng.iged to marry another woman and let- 
tcis of the wife to a third ptrson, written witliin a 
few' months of the killing, showing the pleasant and 
bappv relations of her anil accused, are admissible 
on behalf of accused^ Also the relations of the 
jieisons may be shown by jiroof of the jicndency of 
a suit for divorce hi ought by the wife against ac¬ 
cused,® or of their scjiaration,^® or the issuance of 
a jieacc w^arrant against accusad on the complainl 
of his wife,^^ or a prosecution of accused by de¬ 
ceased for an offense committi‘d ujion her,^’ but an 
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interlocutory decree of divorce should not be ad¬ 
mitted in evidence for all purposes,^ ^ as, for exam¬ 
ple, suggesting to the jury that accused had been 
guilty of extreme cruelty toward deceased 

Accused should be permitted to say whether he 
loved his wife,^^ and, where the state has shown 
that there had been trouble between accused and his 
murdered wife, he should be allowed to prove that 
he had made up with her Where <iccused 
charged his wife with jealons>, he may be cross-ex¬ 
amined to show that the wife manifested jealousy 
only after he became unfaithful 

Where the marriage of accused with deceased is 
disputed, competent evidence is .idnnssililc to prove 
that factji® but, undei the circumstances of the 
jiarlicular case, whether deceased was accused’s 
common-law wife may be irrelevant and immate¬ 
rial^*^ Fvidencc that accused gave deceased cer¬ 
tain rings and that she wore those rings on a day 
prior to the killing is not admissible to establish a 
contention of the slate that accused and deceased 
were living together as husband and wife 

In prosecution of ivifc fot iiiuidet of hushanci 
it is error to i eject evidence offired to show the af¬ 
fection of the wife for the husband and her tes¬ 
timony, elicited oil Closs-examiiiation, as to title to 
jirojicrty being in hei name is comjietont as tend¬ 
ing to negative a leason for the husband wishing to 
be rid of her as she claims -- Tnadmissible evidence 
includes Declarations cif deceased to a third per¬ 
son concerning misconduct of accused and his inten¬ 
tion not to withdraw a divorce suit evidence 


that deceased, without the wife’s knowledge, made 
a second will reducing the amount of property left 
to her ,24 and, where there is no question of self- 
defense, evidence that deceased abused and mis¬ 
treated accused 25 ]t is proper to exclude immateri¬ 
al evidence, such as statements made by the hus¬ 
band as to his purpose in living with accused,25 
or remote and indefinite testimony calculate to re¬ 
veal accused’s mental state concerning her home 
life several months preceding the homicide 27 

b. Relation between Accused and Third Per¬ 
son 

Ordinarily evidence of the relation between the ac¬ 
cused and a third person is irrelevant and inadmissible, 
but sometimes it is admissible, as in the case of criminal 
intimacy between the accused and the wife of the de¬ 
ceased 

Tt IS proper to exclude, and improper to admit, 
evidence, it relevant to any issue in the case, as to 
the relations between accused and a third person,2S 
such as the brother of deceasecF^^ or the daughter 
of the person assaulted ,2® but it is not prejudicial 
to ask accused on cross-examination if he lived with 
a named w^oman where the question does not elicit 
anything imjuojier m his relation with the woman 2i 
Kvodeiicc of the numbcr22 and ages^^ of accused’s 
children, and his lelations with tlum,*‘4 is irrele¬ 
vant and immaterial 

Spouse o> fotinei spouse of aem^ed The rela¬ 
tion between aecused and his wufe,''^ or between ac¬ 
cused and a former spouse or spouses,25 ordinaril> 
IS irrelevant and immaternil, except where accused 
is chaiged with the murder of, eir ass.uilt with in¬ 


is. Cal — IVopIe \ Ilollowav, 151 I' 
975, 28 Cal App 214 

14. Cal - -T’eople v Holloway, supra 

15. Ky —Kppt^rson \ (’’ornmon- 
weallh, 13 S W 2d 247, 227 K\ 404 

16. Miss—Petty V Stat« ^5 So 213, 

83 Miss J6U 

17. C'olo—Weiss V l^eoplt, 285 P 
162, 87 Colo 44 

18. N Y —Iteinhart \ People, 82 N 
Y 607 

30 C.] p 170 note 29 [aj 

19. AIh “ Willi.nms \ State, 95 So 
31, 208 Ala 620 

Tex.—NeNon v Stale, 206 SW 361. 

84 Tex Cr 219 

20. Ha—State v CIraftam, 13 So 2d 
249 

21. W Va—State v Stanley, 164 S 
E 254, 112 WVa 310 

22 . Ky —Shorter \ Commonwealth, 
58 SW2d 224, 248 Ky 37 

23. Ky —Adams v Commonwealth, 
120 S W 2d 237, 274 Ky 714 

24. NY—People v Sopei. 153 NE 
433, 243 NY 320—In re Chittick's 


Will, 153 NE 83, 24 3 NA n)4 

modirvuiii: 214 N V S 167 216 App 
Div 170 and motion denied 154 N 
E 619, 243 N Y 593 

25. Ill—People v Mooie, 14 N E 2d 
494, 368 111 455 


26. 

Colo — Hrav’’ v 
166, 102 Colo 199 

People, 

78 1* 2d 

27. 

Colo — Hrtiy v 

People, 

supra 

28. 

Ala —liatfwell 

V State, 

128 So 


359, 23 Ala App 348, teitioiari de¬ 
nied 128 So 362, 221 Ala 210 

Cal—People v (^arrillo, 285 I’ 866, 
104 C«il App 389 

NY—JVopIe \ Creasy, 140 NE 563, 
236 N Y 205 

SC—State V Swv&ert, 124 SE 636, 
130 SC 91 

29. K\ —Wireman v Common¬ 
wealth. 268 SW 686, 206 Ky 828 

30. Mo —State v Williams, 26 S W 
339, 121 Mo 399 

31. Kv—Havens v Commonwealth. 
82 S W 369. 26 Ky H 706 

32. Ala—Deloney v State, 142 So 
432, 225 Ala 65 


33. C\^nn—State v Manprant 11a, 155 
A 74, 113 Conn 209 

Mass—^Commonwealth v VellefO, 
171 NE 16 2 72 Mass 94 

34 . Ind—PeliJt V Stale, 34 N 
1118, 135 Ind 393 

35. Ala—Smith v Slate 111 So 
76 3, 22 Ala. Vpp 16 

Te\ —Richardson \ S’ate, 77 S W 
2d 215 127 Te\ Cr 479 

30 J p 178 note 8 7 

Evidence that wife did not visit 
accused in jail while he w a-, con¬ 
fined then awaitinjf trial is incom- 
pettiiL vvh< n oflered a/;ainst act used 
—State V Pditley 81 S W 2d 637, 337 
Mo 229 

In prosecution for murder of fa. 
thei-in-law, ck t used cannot properly 
show his cordial relations with his 
wift —Slate \ Hov^elace, lOl S E 
380 178 N C 762 

39 Kv —T‘ayne v Commonwealth, 
7 5 SW2d 1 4, 255 Kv 533 
Tex—Hasater v State, 227 SW 949, 
88 Tex Cr 452 


1149 



§ 226 


HOMICIDE 


40 C.J.S. 


tent to murder his or her spouse, as discussed su¬ 
pra subdivision a (2) of this section, but some¬ 
times there is such a connection between such re¬ 
lation and the homicide as to render evidence theie- 
of admissible and, where accused testifies or in¬ 
troduces cvidenct on the subject, the slate may in¬ 
troduce proper evidence in rebuttal Where ac¬ 
cused claims to have killed deceased for insulting 
his wife, wlicther or not she was his lawful wife 
IS a iiertinent subject of inquiry 

Wife of deceased It is proper to question wit¬ 
nesses as to the feeling existing between accused 
and deceased’s wife*^^’ Evidence as to criminal in¬ 
timacy between accused and the wife of deceased 
IS competent as showing the relations between them 
and as hearing on iht means and ()i)portunity to 
commit,as well as the motive for committing, see 
infra § 230, the offtnse Accused may, however, 
show^ that the relations wetc projicr,"^- or that he 
did not know of the marriage of deceased Sub¬ 
sequent acts of decedent’s widow without the knowd- 
edge or acquiescence of accused art not admissible 
against accused to show that she was in sympathy 
with accused, or that she h«id illicit relations with 
him prior to the homicide 

c. Relation between Deceased and Third Per¬ 
son 

Sometimes there is a connection which renders evi¬ 


dence of the relation between the deceased and a third 
person admissible, but ordinarily it is inadmissible 

Although It IS sometimes held admissible in con¬ 
nection with other evidence'*^ or a claim or defense 
asserted by accused,'^® ordinarily evidence of the re¬ 
lation between deceased and a third person is in¬ 
admissible,'^'^ especially under a defense that accused 
took no part in, and had no connection with, the 
killing'*^ Accused is not entitled to show the re¬ 
lations between the victim and the brother or broth¬ 
ers of accused^^ or that deceased entertained bad 
feelings toward his co-conspiralf)r in the homicide 
Furthermore, a husband charged with the killing 
of his wife cannot show in extenuation or justifi¬ 
cation of the act that she was guilty of impropei or 
unchaste conduct with other mcn,''^’’ esju'Cially when 
It has not been shown that accused had any knowl¬ 
edge or notice of such conduct,'''^’ or that the wit¬ 
nesses had any knowledge as to the illicit relations 
of which they testify, but testify only as to their 
opinion concerning the character of deceased 

or fojiner spouse In the absence of some 
connection thereof with the homicide or accused’s 
relations with deceased,*'’'' evidence of deceased’s 
relations with his spouse,*'’^ oi former spouse,"''’ 
IS inadmissible, as is also evidence as to whether 
eleccastd and his alleged wife were or were not 
married,or as to when and wheie they were mar¬ 
ried but evidence of the fact that deceased was 


37. Jjf\ —Stato V Williams, 171 So 
Tii ISf) La 841) 

\ov—State V <\inak. ‘11 P 2d 1033. 
5‘. Nev 203 

38. lUass-—C'ommon wealth v Wil¬ 
liams, 139 NE 347, 2 14 Mass .115 

Tex—Smilh v Slate 232 SW 497, 
90 Tex Cr 24 
Inadmissible evidence 

In a prosicuLion for homicide rc- 
-lUltinK from a difheullj over rela¬ 
tions helveon df cedent and accused's 
v\ife evidi nee of improper proposals 
]>> ai I ust (1 Lo other women is inad- 
missihlt, *illhouKh ho tcstitles as to 
his attic LK)n lor his Avife—Iteams v 
Slate. 1 .t 7 1* 27.5 12 Okl Cr 363 

39. NT Y—People v Web-ster, 34 N E 

730 139 N Y 73, affirming 22 N 

y S 63 4, 6S Ilun 11 

30 CJ p 178 note 90 

40. Mo—Slat* V Johnson, 1*63 SW 
2d 7S0, 319 Mo 910 

41. Fla—Philders v State, 77 So 
09. 74 Fla 288 

30 C J p 174} note 98 

42. Tex —Wadliiitrloii v State, 19 
Tex App 266 

43. Oal—People v Watson, 113 P 
29S 165 Cal 645 

44 . (la— Sasser V. Stale, 59 S K 255, 

129 541. 


46. Mass—Commonwealth v CTOtti- 
gnn. Its NE 113 252 Mass 450 

Evidence of iriendly and intimate 
relations between di < eased and 
third person to refute e\idence of 
motive of third person see supra 
219 

40. Wvo—Johnson v State, 211 P 
484. 29 Wyo 121 

Unchaste habits as bearinK on prob- 
nbihtv ot improper relations be¬ 
tween de< cased and accused’s fe¬ 
male relative see supra <5 222 b 

47 . Idaho Stati v Howard, 65 P 
2d 76 1, 57 Idaho 381 

48. Pa ---('Commonwealth v Prophet, 
160 A 597, 307 I’a 122 

49. Iowa—State v Jonejs, 09 NW 
179, 125 Iowa 508, rehearing over¬ 
ruled 101 NW 193, 125 Iowa 508 

}*.i — Commonwealth v Prophet, 160 
A 597, 307 I’a 122 

50. Monl—Teiiitory v Campbell, 22 
P 121, 9 Mont lb 

51. Ky—Commonwealth v Sapp, 11 
S W 834. 90 Ky 580, 29 Am S H. 
405, 12 Ky L 484 

Tex—Meyer v State, Cr, 41 SW 
642 

52. Cal—People v Hill, 48 P 711, 
116 Cal 062 

30 C J p 175 note 23 
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53. Ma—Ragland v State, 65 So 
776, 187 Ala 5 

54, Mo—.Stale v Ashbiook. 11 SW 
3d 1037 

Admissibilil V where h( < usmI charged 
with murder of, or assault with 
intent to kill spogse sec supra 
subdivision a (2) of this section 
65 Miss — Kcecf V Stale, 123 So 
892, 154 Miss 862 

Okl —Codv V State, 214 P 201, 23 
OkU'r 2 46 

Tex—I4avis V State, 66 S W 2d 339, 
125 Tex Pr Ml 
30 CJ p 177 note 71 faj (2) 

Bmployment of physician to attend 
wife 

I’erinilting doctor to testily that 
deceased had employed doctor to at¬ 
tend deceased’s wife at time of her 
approaching ac ( ourhc*menL was er¬ 
ror — Hichar dson V (\immonwea1 th, 
,31 S \V 2d 728, 235 Kv 469 

66. Tex—Crow v State, 230 S W. 
14 8, 89 TexPr 110 

30 C J p 178 note 85 

67 . Ark—Harmon v State, 81 S W 
2d 30, 190 \Tk 823 

Evidence of lamily surviving de¬ 
ceased see supin 5 225 

68 . Cal —T’eople v Fleming, 23 P 
2d 28, 218 Cal 300. 
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married, although not pertinent, may be not preju¬ 
dicial.®® 

Evidence of difficulties between deceased and his 
wife IS admissible where the homicide resulted from 
accused’s objection to deceased’s treatment of the 
wifeand evidence that the relations between 
deceased and his wife were iileasaiit and congenial 
IS admissible to show the f<dsit> of statements to 
the contrary made by accused after deceased’s dis¬ 
appearance In a case arising out of intimacy 
between accused and the wife of deceased, separa¬ 
tion of deceased and his wife may be shown,®- but 
not what occurred between deceased and his wife, 
before, at the time of, and after their separation 

W\fc of accused Where accused did not act un¬ 
der the heat of passion or in self-defense, evidence 
of illicit relations between his wife and deceased is 
inadmissible Also testimony as to accused’s wife 
giving of accused’s insurance policies to deceased 
several months prior to the homicide is immaterial 
where there is no cl.iim that the fact so enraged 
accused as to render him incapable of cool reflec¬ 
tion W'here accused has offered evidence to the 
effect that deceased iniiiosed on and mistieated ac¬ 
cused’s wife, the stale is entitled to intioducc evi¬ 
dence to the contrary ®® 

d. Relation between Third Persons 

Evidence of the relations existing between families or 
societies of which the accused and the deceased were 
members may be admissible, but before the relation be¬ 
tween persons other than accused and deceased may be 


shown it must be made to appear that the accused had 
knowledge thereof and that it has some bearing on an 
issue in the case. 

Evidence of the relations existing between the 
respective families of decccised and accused is ad¬ 
missible where it will be of assistance in determin¬ 
ing one of the issues of the case but ill feeling 
between the wives of the jiarties to a homicide is 
not a proper subject of proof in the absence of ev¬ 
idence showing that accused had knowledge there¬ 
of and It is error to permit the iiroM cuting at¬ 
torney to repeatedly ask witnesses if accused’s sis¬ 
ter, not produced as a witness, lived in illicit lela- 
tions with a man ®® In a prosecution for murder 
of a brother, it is proper to exclude the will of a 
grandfather where the will does not mention either 
deceased or accused 

Evidence of the existence of war, at the time of 
the homicide, between two Chinese longs or socie¬ 
ties is admissible where accused was a member or 
partisan of one of the tongs and deceased was a 
member or partisan of the other tong 

§ 227. Motive 

Evidence tending to show the existence of a motive 
for the commission of the crime charged is admissible in 
a prosecution for homicide 

yMthough, as appears infra 5^ 318, the state, in a 
jirosccution for homicuk, is under no obligation to 
show a motive for the commission of the crimt 
charged, evidence lending to show the existence of 
a motive is admissible,this rule being especially 


59. T< X— Ross V StaU, 7 S W Jd 
1078 110 TexCr JbO 

60 Tc\—Dixon v stati , 238 S W 
JJ7 01 Tox ("r J17 
JO l’' J j) 178 nolo S t 
Attitude of deceased’s wife toward 
deceased onri killing; jiiopor sub- 

)» ( t of iiHiuiM wtioTo ^]lo lostitlod 
that, elu dm hefon tlio killmK^ sho 
told u< Mi'^od, In T fallitT Ihrit 
w i-- pitf^nant b\ cl< rtasj'd b»*fore 
Un V wort inariiod and that hf hid 
11)1 tu lUd hi T aftti lho^ wori niar- 
r K (1 (tatlm v Ptati, 20 R W 2d 411, 

11 ‘) To\ (b 2 17 

61- Tt^ - Doahv v Sltilo, 13 R W 2d 
S71 111 Tex Dr r>70 

62 Ala -(’’ook \ State, .'iD So 31‘), 5 
\la Vpp 11 

6J. Via —Dook v State supra 

64 Via—Anslinft \ Slato, .14 So 

S10 1.17 Al.i 17 

Adruistijbilil V to show provoeation 
see intia 264 

65. T(x—(^uF)p V State, 74 S W 2d 

701. 127 TexO 10 

66. Ala—Thomab v Stale, 02 So 

241, 18 Ala App 314, reversed on 


olhoi grounds 92 So 244, 207 Ala 
214 

67. Sr—.Rlatev Petit. 112 SR 72r>, 

14 4 1.72 

68. NY- Rackott v Poople, 54 

Raib J70. 1 e'owe^r 30 1 

69. NY—JVopU V l{u/./a. 141 xN R 
G.'i.J, 218 N Y ,100 

70 Mo — State v Muiphy, 111 S\V 
2d 112, .111 Mo 1229 

71. Vriz—Sam \ Stati 2G5 I’ 609, 
1.3 Ati 7 :i8 J lollowod in Shew Chin 
V Statt^ Jb.") 1’ 621, },{ An/ 119 

and C4ee Rong v State, 265 1* 622, 
33 Ariz 4 20 

72 Via—lanigham v State, 11 So 
2d 131 —Kedus \ State, 9 So 2d 0 1 1 
—Bi other b V State 181 So 4J3 
216 Ala 448—I’earce \ State, 117 
So 617, 226 All 436—Jordan v 

Slati 112 So bb.O, 225 Vl.r 1.50— 
llr>ln rvon V State, 118 So 654 21 8 

Ala 412—Vann v State, 02 So 182 
207 Via 152—Piiielt v State. 172 
So 011 27 Ala Api) 386—Bishoj) v 

State, 145 So 407, 25 Ala App 267 
tertioran denied 145 So 400, 226 
Ala 147—Hill V State, 14 1 So 582 
25 Ala App 261, certiuraii deiiud 
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141 So 58.1, 225 Ala CIO—Rn/or v 
Slate, 13 5 So 50 5 j 1 Ala Vpp .116 
certiorari denied 115 So 50s _»2 ; 

Ala 207—Whetstone \ State, 11.1 
So 40-1, jj Via Ap)) IJO certn)Tan 
fhnitd 111 So 4 95. 216 Al.i 17 1 — 
Lai gin \ si.il* 101 xS(, .fid jd \lt 
\pji 55d—Tvltr V Stall 07 So 
573 19 Ala Vjij) JSd, reitrscd on 

other grournK Rv parti Stati tx 
lel Davis 07 So 573 2 Id Via 06— 
Arnold v State, 93 i^o 83, 18 Ala 
Vpp 15> 

An/- Slate v Tuttle IIS P 2tl 88 o'' 
\n/ 116—Antone v State, 6.5 I’ Jd 
646 49 Vm/ 16S -Macias \ Stale 

28 J 1' 711. 36 \riz 110 

Vik -Sullivan v^ State 286 {4 \\ 030 

9 12, 171 Ark 76^ citing Corpus 
Juris —B.illeiit me v Slate 276 S W 
14102 160 Vrk 871—W 1 Idon v 

State', J7(^ SW 068 IbS Ark 514 — 
Thomas v Stati, 2.57 S \V 376 161 
Ark 611 

Cil- People V l>avid 86 P Jd 811, 
12 Dal 2|| 610—P« crjrle v Koeeo, 285 
p 704 209 i'al 68—F’c'ople v Sie- 

her, 257 P 64 201 c’al 111—T’eo- 
ple V K Nakanm u 2) P 2d 320, 
136 t^al Vpp 5SJ—Pt oplc V Willis, 
233 P 812, 70 Cal App 465. 
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applicable where the evidence ap^ainst accused is 
larg^cly or entirely circiimstciiilial For this pur¬ 
pose, It IS proper to show matters occurring before 


the homicide,such as declarations of accused,al¬ 
though not communicated to deceased,'^® or to show 
acts of accused after the homicide Any evidence 


Fla—Powell v State, 17.> So 21.1, 
214, 131 Fla 254, citing Corpu* 

Jurli—Rrltt V St.Ur 10 2 So 7fil. 
S8 Fla 4S2—Srnithif- v State. 101 
So 2 76. 88 Fl.i 70 

Ga—TTunter v .State 3 S E 2d 729, 
188 fta 215- Sligh v State, 1.5 4 S 
E 709, 171 Oa 92—Wall v State. 
112 SE 142, 153 r,a 309—Jacobson 

V .Slate, \po 21 S K 2d 863—Reid 

V State 115 SE 004 39 (la App 

21—Harrel v State, 129 SB 666, 
31 Ga App 577 

Til--IVn)r)lr V Uangano 30 N E 2d 
128, 375 111 72—IVoplo v TToffeu*, 

ISK ME 186, 351 Ill 123—People v 
Wilson, 174 ME 398, 342 Til 358 - 

People V Buonuonti, 172 NE 728 
340 Til 299—T'eople v Moyer, 163 
ME 453 331 Ill 608—People v 

I^oonev, 155 N E 363. ,324 Ill 375— 
TVople V Billburg, 145 NE 373, 
314 111 182 

Kv—Taylor v roniTnonwealtb. 08 S 
W 2d 928 266 Kv 325 Whitfield v 
Gommonwealth 97 S W 2d 50.5, 265 
IvV 610—Kinder v rommonwealth, 
86 SW2d 29 7 260 Kv 534—Reyn¬ 

olds V Commonwealth 61 .S W 2d 
288, 249 Ky 644—r>eaton v Com- 
monw^ealth 55 S W 2d 47 216 Kv 

367—Clemens \ Commonwealth 6 
S W 2d 4S3, 221 Kv 370—Duikerv 

V Commonwi .nlth, 292 SW 336 
218 Kv 701 

Me—State v Merry, 8 A 2d 143, 136 
Me 24 1 

Md —Walters v Stale, 144 \ 252 

156 Md 2 10 

Mass.—^Commonwealth V C.9palbo 32 
NE2d 225 108 Mass 176 

nionwealth v Mereier, 153 NE 
8 34, 25 7 Ma««s 353—Commonwealth 
v'’ Caruso, 146 NR 664 2.51 Mass 

362 

Miss— White V .State, 1.53 So 387 
169 Miss 332 

Mo—.State V" Cropper, 36 S W 2d 923, 
327 Mo 193 

N T State v Capplello, 151 A 737, 
107 N T Raw 249 

mm—S tate V Holden, 11.3 P 2d 171, 
45 M M 147 

NV—I*eopl,. V Sopfr, 153 NE 433 
2 4 3 NY 320 

N(^-- .State V I..efevers, 5 S E 2d 552 
216 M(" 49 1—State v Butnev, .3 S 

E2d 2 1 M.5 NC 598 

Okl Stalks V State, 93 P 2d 50 67 

Ok] (’r 156 -Harioll v .State 278 

P 404 43 Okl Cr 278—Stofirsdill v 
State 216 P 681 24 Okl Cr 152 

Or—Stall V Sullivan. 11 P 2d 1051. 
139 Or 610—St ite v Ca.sey 213 P 
771, 108 Or 186. motion denied 217 
P 632, 108 Or 386 

SD—State v l’>rguson, 204 NW 
652. 48 SI) 34 6 

Tex —Reose v State, 151 S W 2d 828, 
142 Tex Cr 254—Vaughn v State, 
125 SW2d 668, 1J6 Tex Cr 455— 


Shannon v State, 38 S W 2d 785, 
118 Tex Cr 606—Callabrizzi v 
State. 288 SW 207, 10.5 Tex Cr 

272—Gibbs V Slate, 268 SW 736 
99 Tex Cr 186—Brazzell v State, 
266 SW 788. 99 Tex Cr 33, leave 
to file second motion lor rehearing 
denied 26b SW 1110, 99 Tex Cr 
33 

Vt—State V Winters, 145 A 413, 
102 Vt '36 

Wash—State v Richardson 84 P 2d 
699, 1 97 Wash 167—Slate v 

Gaines 258 P 508 14 4 Wash 4 16, 
lule ordered to show cause whv 
certiorari should not be denied 
Gaines v State of Washington 48 
set 339, 276 ITS 607, 72 I^ Ed 
728, error dismissc'd .and certiorari 
denied 48 S Ct 468. 277 PS 81, 72 
R Ed 793 

30 C .1 p 179 note 37 
Evid<*nt'< of motive* on issue of In- 
sanltv' sec infra ^259 

RaMOB for ral» 

Evndc'nc e tending to show a motive 
IS always competent bec.aiise, if 
rlearlv shown it may help to con¬ 
firm the conclusion reai bed from all 
the other fvidenee that nccused has 
committed the offense charged 
Kv—Evans v I'ommonwenlth, 19 S 
W2d 1091, 230 Kv 411, 66 ARR 
360 

Mass—Commonwealth v Feci 127 
NE 602, 235 Mass 662 
One purpose of admitting sncli evi¬ 
dence IS to giva* 1o the jur> an oppor¬ 
tunity to inerease or diminish the 
punishment accordingly—Ev^ans v 
(''ommonwtalth, 19 S W'2d 1091, 2 30 
Ky 411 66 ARR 360 

Acensed’s admission of homicide 
does not prevent stated’s inlrodueing 
proof of motive .State V' TIollowc'll, 
256 1’ 380 79 Mont 34 1 

73. Ala—Turner v Stale, 140 So 
447, 224 Ala 5, granting certiorari 
and r<*manding cause 140 So 445, 
25 Ala App 21 certiorari denied 
no So 448, 224 Ala 315 con¬ 

formed to 140 So 445, 25 \!a \pp 
21 

Idaho—Slate v Reding, 13 F’2d 25.1. 
254, 52 Idaho 260, citing Corpus 

Juris. 

I^v —Evans v Commonwc'alth. 19 S 
W2d 1091, 230 Kv 411. 66 A 1.. R 
360—Anderpon v Commonwealth 
266 SW 824, 205 Ky .369 
NY—People v Soper 153 NE 433, 
243 MY 320 

Or—Slate v Casey, 213 P 771, 108 
Or 386, motion denied 217 P 632, 
108 Or 3S6 

SC —State v Thomas, 156 SE 169, 
159 SC 76 
30 CJ p ISO note 38 

Fact that evldencs is not entirely 
olrcnmeta nt l n l does not preclude 
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proof of motive—People v R.appa- 
port, 4 NE2d 106, 364 Ill 238 

74. Ark—Morton v State, 20 S W 
2d 872. ISO Ark 197 

Ga—ivennedv v Sl.atc, 11 S E 2d 179, 
191 Ga 22 

Iowa—State v Williams, 192 NW 
901, 19.5 Iowa 785 

Ky—Kinder v Commonwealth, 86 S 
W 2d 297. 260 Ky '5J4—.lent v 

iV^mmonwealth, 272 S W 29, 209 

Ky 59—I^avidson v Common¬ 
wealth, 264 SW 1051, 204 Kv 414 
Ra —State v Chevallier, 12 1 So 670, 
169 I^a 135—State v Fisher, 122 
So 85S, 168 Ra 584 
Pa—Commonwealth v Winter, 137 
A 261, 289 Pa 281 
Tex—.SLiipp V State, 117 S W Jd 256, 

110 Tex Cr bC9—Morvvood v .Stile, 

120 S W 2d 806. 115 Tex ("I 406— 

Johnson v State, 99 S W Jd 923 

111 Tex Cr 435—Giav v St.ite 268 

.S W 941, 99 Tex Cl 105 second 

rehearing dt‘nic*d 269 .s V\ 10.5ii, 9 9 
TexCr 105—Sagii \ State, 21S S 
W 390 94 To\ Cr 14 

Vt - .Slate v Winters, 146 A 413, 102 
Vt 16 

Wash — .State v Gainc’s, 258 P 608, 
144 W .ish 446 rule ordered to 
show cause* whv (crtioran should 
not b( denied Games v .Slate ol 
Washington 48 S (R 1.19 276 US 
607, 72 li Ell 72.S, error dismissed 
and cc‘rtloiaii denied 48 S Ct IBs, 
277 IJ S SI 72 R Ed 793 
30 CJ p 180 noti !9 

75. Ala—I>avis v State, 105 So 677 
213 \la 541 

Ariz—Enemas v State, 221 232, 

26 Ariz 24 

Ark—Robison v Slate, 298 SW 119, 
174 Ark 899 

Kv - Fa I lev V Coiunio’iAvc a.t h, 93 S 
W 2d 858, 261 Kv 769 
Mo—State v Todd. 116 S »V-cl 111, 
342 Mo 601 

Tex—Gray v State, 1G8 S W 9 11. 
99 TexCr 30,"., st t ond rchciinu, 
denied 269 SW 1056, 99 Tex Ci 
305 

VI—Stale V Winters, 14.5 A 413, 102 
Vt 3(, 

30 C J p 180 note 40 

76. Ga —Mc^Crav v Stale, 68 S E 
62, IM G.a, 116, 20 AnnCas 101 

Ra—State v I’leite, 12b So 514. Ib9 
I-.a 10 25 

Tex—Richardson v Stale, 239 SW 
218, 91 TexCr 318 

77. Ala—Jordan v State, 142 So 
665, 225 Ala 3.50 

Fla--Strxjkland v State, 165 So 289, 
122 Fla 384 

Ga—Randall v Slate. 169 SE 103. 
176 Ga 897—Swain v State, 135 S 
E 187, 162 (Ja 777—Johnson v 
State. 148 SE 610, 39 Ga App 836 
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which has a legitimate bearing on the question of 
motive IS as a general rule admissible,*^* although 
remote It must have such a legitimate bearing,*® 
but the mere fact that the alleged motive is not cor¬ 
relative to the crime committed does not require 
the evidence thereof to be excluded,*^ for, although 
weak and inconclusive in itself, it is a circumstance 
to be considered in conjunction with others, which 
tend to implicate accused *2 Inferences based on 


inferences, however, are not admissible to establish 
motive,** and motive must be proved as a fact and 
not as hearsay *^ Where evidence for the prose¬ 
cution as to motive is inconsistent with the theory 
asserted by the prosecution, it may be excluded 

Knowledge of accused It is essential that the 
facts on which the motive is assigned shall be with¬ 
in the knowledge of the person accused ** 


Ky—Tackett v Commonwealth, 12] 
S W 2d 289, 227 Ky 249 j 

Nev—Slate v Hall. 13 P 2d 624, 54 
Nev 213 

30 C J p 180 note 42 

78 . Mn — navis v State, 105 So 677, 
213 Ala 541 

Colo —Smaldone v People, 88 P 2d 
103, 103 Colo 498 

Fla—Heard v State. 180 So 1, 1.31 
Pl.i 512 

Ga—Buid('n v State 186 SF G55 
1.S2 Ga 523--Hudson v State, 113 
S K :>19, 153 Ga 605 
low.i—Stal«‘ V (\niipbell, 239 NW 
715 213 Iowa 67 7 

Kv—Cole V (Commonwealth. 86 S 
W 2d 305, 260 Kv 554—Este^ v 

Commonwealth. 17 S W 2d 757 229 
Kv 617 

Mis**—^CommonweaUh v GettiR'an, 
148 N K 111 252 Mass 4 50 
Miss—Dixon V State, 196 So 637 
188 Miss 797—Saner v Slate. 144 

50 225, 166 Miss 507—Piuitt v 
State 119 So 861, 16 1 Miss 17 

Mo—State v StoKsdill, 23 S W 2d 22. 
324 M<» 105 

N M —State v Massev, 25S P 1009, 
32 N M 500 

Pa Commonwealth v Ricci, 3 A 2d 
40 1 332 Pa .510 

Tex Reese v Slate, 151 S W 2d 828. 
142 T ex Cr 254—Giaham v State, 

51 S W 2d 401. 121 Tox Cr 343— 
Morgan \ State, 49 S \V 2d 7S8 
121 Tex Cl 421—Frank v St.ite 49 
S W 2d 759, 1 20 T« K Cr 150—Har¬ 
ris V Stale 26 S W 2d 225, 1 14 Tt x 
Cr 647—Couch v State, 245 S\V 
692, 93 TexCr 27, 25 A L R 1359 

30 CJ p 180 note 43 

Bvidence having* probative valne ad¬ 
missible 

It is not necessary that each piece 
of evidence, to be admissible should 
be sufficient to prove the motive, it 
Is enough if it has some piobativc 
value—Commonwealth v Mercier, 
15.3 NE 834, 257 Maas .353 

Iietters 

(1) Betters are admissible when 
dis( losing a motive 

Ala—Hall v State. 94 So 59, 208 

Ala 199—Vintson v State, 115 So 
695, 22 AlaApp 338 
Cal —People v Ure, 229 P 987, 68 
Cal App 646 

Ky— Cook V Commonwealth, 24 S W 
2d 269. 232 Ky 613 
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Pa—Commonwealth v Edward.s, 178 
A 20, 318 Pa 1 
30 f’ J p 180 note 13 [h] 

(2) In a prosecution for the mur¬ 
der of accused’s stepdaughter, a por¬ 
tion of a letter written bv deceased 
and seen bv accused shortly before 
the killing, in which dcseiscd stated 
that she was going to leave home 
and not subjea I herself to anv more 
of accused’s indecent pioposals, was 
admissible to show motive—Sliell v 
State 240 S \V 516. 91 TexCr 563 
Evidence that acensed was the fa¬ 
ther of the illegitimate child killed 
was adinissibli as tending to show^ 
motive on his part for Us destruc¬ 
tion— Reeder v State, 97 So 73, 210 
Ma 114 

That accTLsed and deceased be- 
longed to rival Chinese tongs is nd- 

missiblf to show motive State v" 
Sing, 229 P 921 114 Or 267 

Financial condition of accused is 
admissible to show motive 
D C Ziang Sun AVan v U S 289 F 
908, 53 App DC 250, certiorari 

granted 41 S Ct 34 26 J US G93, 

68 B Ed 509 and reversed on other 
grounds 45 S Ct 1. 266 US 1, (>9 
BEd 131 

Tex—Stegrll v State, 252 S W 613 
95 Tfx ('r 4- Hart v Stale, 219 S 
W 821, 87 TfxCr 55 
Possession of victim’s ring 

Evidentc* that accused prosecuted 
for abortion < ulminating in death, 
had ling from ebs rased W"oni.an’s 
finger, was admissible to show mo- 
live—State v Gris.sorn, 298 1* 666, 

35 N M 323 

79. Ala -Bass v Stale, 122 So 45, 
219 Ala 282 

Ba - Stile V Picite, 126 So 511, 169 
Ba 1025 Slate v Jackson 96 So 
53, 1 53 Ba 917 
30 C J p ISl note 44 
Effect of remoteness 

Remoteness of acts relied on to 
c>st.il)li&h motive for homicide* ma\ 
g(j to piobaljve force of testimony, 
but remoteness alone does not war¬ 
rant exclusion of testimony if theri 
is logical connection between it and 
partKular act under investigation — 
Baib'v V State, 72 S W 2d 243, 126 
Tex Cr 319 

80. Kv—Kinder v Commonwealth, 
86 SW2d 297, 260 Ky 534—Bark¬ 
er V Commonwealth, 273 S W 503, 
209 Ky 617 


Okl —Stogsdill V State, 216 P 681, 
240 Okl Cr 162, 

Tex—O'Keefe v State, Cr 167 S 
W 2d 1035—Jennings v State, 51 
S\V'2d 341. 121 ToxCr 3S1—Hil- 
len V State 1 S W 2d 8.83 108 T( x 
Cr 516—J’ayne v State 272 SW 
738, 100 Tex Cr 211—Johnson v 

State, 263 SW 301, 98 TexCr 109 
Wash State v Barton, 88 I’ 2d 385, 
19S Wash 268 

W V.r—State v Brannon, 137 SE 
649, 103 WVa 427 
30 C I p 181 note 15 

81 Neb—Billle v State, 104) NW 
316, 72 Neb 228 

30 l'* J p ISl note 46 

82 Ma—Hai daman v State, 78 So 
324, 1 6 Ma App 408 

30 CJ p 181 note 4 7 

83. Mo—State v Ilvde. 136 SW 

316, 234 Mo 200, AnnCasl912D 

191 

10 C T p 181 note 48 

Evidence not objectionable as prov¬ 
ing motive by inference on infer, 
ence 

Where the motive advanced bv the 
state for the homicide was the immi¬ 
nent breaking off bv the der'eased of 
her incestuous relationship with ac¬ 
cused the admission of evidence to 
show^ this n 1 . 1 1 lonship was not ob- 
lectiormble as an inference liased on 
an inference, since the testimony, if 
believed by the jury, had u direct 
tendency to establish the improper 
relationship as a fact from which 
the motive could be legit im.itely in¬ 
ferred —Slate v Games 258 P 508, 
141 Wash 44b rub orderi'd to show 
cause whv terliorari should not be 
denied Galn^ s v State of Washing¬ 
ton, 48 S (T 339. 276 US 607. 72 B 
Ed 72.8, t rror dismissed and certio¬ 
rari denied 48 S Ct 468, 277 US 83, 
72 BEd 793 

84. Ala—Pa I re v’^ State, 58 Ala 71 
30 Cl p 181 note 19 

85. Mo—Stall V Hvde, 136 SW 

31 0, 234 Mo 200. AnnCasl912D 

191 

86 . Ga — Sw.iin v State, 135 SE 

1S7 162 Ga 777 

Kv -Bolen v Commonwealth, 63 S 
W 2d 772, 250 Ky 593—Bullock v 
("'ommonwealth, 45 S W 2d 449, 241 
Kv 799 

Tex—Davis v State, 40 S W 2d 809, 
118 Tex (h 410—Berwick v State, 
31 SW2d 655. 116 TexCr 608— 
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Prejudicial effect. Evidence otherwise proper as 
to motive IS admissible, although it may be of such 
a character as incidentally to prejudice the jury 
against accused 

Evidence of other crimes Evideneo which has a 
direct tendency in view of the surrounding cir¬ 


cumstances to establish motive is admissible against 
accused, even though it may tend to show him guilty 
of crimes other than that for which he is on trial ^8 
Thus it may be shown that the homicide charged 
was committed to avoid arrest for another offense 
It may also ho shown that the motive actuating ac- 


Edmondson v State, 6 S W 2d 119, 
109 Tex Cr ."jIS—X riiolav State. 1 
S 2d 287. 108 Tex Cr 270—Bla< k- 
well V State, 294 SW 852, 107 

Ti*x Cr 58 
80 CJ p 181 note 51 
Knowladcre of threats 

Although a witness testifying that 
deceased threatened to report ac¬ 
cused for moonshining did not bring 
home to accused knowledge or no¬ 
tice of such threatb, the evident e 
was admissible, whore other evidence 
showed act used’s knowledge that 
such thrt'uts had been made—Mc¬ 
Queen V Commonwealth, 244 SW 
081. 19(, Kv 227 

87. Cia—Black v State, 199 SE 
810. 187 Ga nS 

NT C—State V Burney, 3 S K 2d 24, 
215 NC 598 
30 CJ p 181 note 52 
Homosexual relationship 

Accused's volunlaiv declarations 
disclosing pi lor homosexual rebition- 
shjp between him and dt c e'i>-ed were 
fitlmissiblf to prove motive notwith¬ 
standing such dec lar It ions leflc'ctecl 
piejudIda 11V on ac c usc’d's moral 
c harat ter - - 1’e<»ple v Hall, 81 P 2d 
248 27 Pal App 2d 440 

88 . Ala — Vincent v State, 165 So 
844, 22 1 Ala 057, ccitioiari denied 
50 S Pt 96(1, 298 ns 082, 80 B Ed 
1402 -JoTddn V Stale, 142 So 665, 
225 Ala 350 

Ariz—Sullivan v State, 55 I* 2d 312, 
47 Ariz 224 

Aik—Marsh v State, 31 S VV 2d 767, 
1S3 Ark 1—Sullivan v State, 286 
S VV 9 19. 171 Ark 768 
Gal —I’eople V I’aiman, 92 1’ 2d 387, 
14 Cal Jd 17—People v Hall, 30 P 
2d 2j 220 c’al 166 rebeaiing de¬ 
nied U» P 2d 996. 220 Cal 166, ap¬ 
peal dismissed Hall v People of 
Stale (jf C\ilifoTnia, 54 S Ct 869 
292 ns 614, 78 L Ed 1 473, cer- 
tior.iTi denied Hall v Stale of Cali¬ 
fornia. 50 set 381 296 US 656, 

SO 1., Ed 167—People v Northcott 
2S0 p 0 14 209 Cal G !9, 70 A L. It 

806 -P( opt* V Bipnrtc, 271 P 197, 
2(15 (^ll 11,2 People V Selbv, 245 
P 12(» 19s (^al 420—People' V 

H.ill 81 P 2 d 2 18 27 Cal App 2d 440 
— Pc ojOe V Braun, 253 P 735, 81 
Cal \i)p 220 

Colo—(^>atcs \ Pc'ople, 106 I’2d 361, 
106 Cn\u IS 1 

DC —Burun> v U S, 56 F Jd 301, 61 
App lit'' 1 ccTlitii.eri denied Bogan 
V U S , 52 set 459. 285 US 555 
76 LEd 944 

Ga —Black v State, 199 SE 810, 187 


Ga. 136—Tucker v State 178 S E 
152, 180 (la 87—Wheeb'i v State. 
175 SE 510, 179 C,a 287—Swain v 
State, 135 SE 1 87 162 Ga 777 

Idaho—State v Reding, 11 P 2el 253 
254. 62 Idaho 260, citing Corpus 

Juris —State v McClurg 300 P 
898, 909 50 Idaho 762 citing Cor¬ 

pus Juris. 

Ill—T'i'ople v Scheek, 190 NE lOS. 
356 III 50. 01 ALR 1 472—I’eople 
V Boonev, 15.5 NE 30 1. .324 Ill 
375 

Iowa—State V Carlson 212 NW 
312, 20 1 Iowa 90—State \ King. 

197 \MV 081 198 Iowa 325 

Kv —C inada v iVoYimoiiw ealth 130 
SW2d 1061. 281 K> 641 
Mass—Commonwealth v^ Simpson. 
13 N E 2d 939. 300 Mass 45. cer- 
tioran denied Simpscm v Common¬ 
wealth of Mas«iac liiist 1 ts, 58 SCI 
9 50 tot ITS 565 8 2 B Kd 15 51 
Miss—Minphv V State, 92 So 694 
129 Miss 631 

M'o State v Suclduth. 55 S VV 2d 962, 
in Mo 72S—State* \ Millsap 276 
S VV 625, 310 Mo 500 
Mont—Slate v Simpsem, 95 T* 2d 
761. 109 Mont 198—State v Hollo- 
well. 256 P 380 79 Mont 34 1 

Nev - White v St.ilc, 285 P 50 1, 52 
Nev 235 


NJ—Slate V Boeeadoro, 144 A 012 
105 N J Baw 352 - Stale* \ Oiberson 
122 A 724, 99 N T Baw 85 


N M 

—Stale V 

Sobs 

37 P2d 

539, 

38 

N M 538 

Slate 

\ Johnson 

21 

p; 

'16 813, 37 

N M 

280, 89 A 

B R 

1368 




Okl- 

—FraA V 

State, 

285 I’ 142, 

, 46 


Okl (h 260—Tapedo v State, 215 P 
89 7, 3 4 Okl Cr 165 

Pa—Commonwealth v Bueeitti, 145 
A 85, 295 I’a 190 

SC - Slate \ Jennings, 158 SE 687. 
160 SC 348 

Tex—Parrish v State* 114 S VV 2el 
659, 134 Tex Cr 187—Stalciijj \ 

State, 92 S W 2d 443, 130 Tex Cr 
119—Frank v State, 49 S V\’ 2d 7 59 
120 Te'X Cr 350—Basham v Slate, 
42 SAV 2d 261. 118 Tex (b 29— 
AVnute v State, 7 S W 2d 1()8G, 
110 Tex Cr 206—Keith v Stale, 282 
SW 251, 103 Tex Cl 636—Ross v 
Stale, 267 SW 499. 98 Tex Cr 567 

Vt—State v Winters, 145 A 413, 102 
Vt 36 

30 CJ p 181 note 53—16 CJ p 601 
note* 36 

Homicide in perpetration of other 
crime see infra 253 

Attempt to escape from Jail 

Iti prostc ulion of accused chain 
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gang prisoner for murder of guard in 
execution of »oiispirac \ to escape, 
testimony a*? to previous attempt of 
aeeuMtd to escape, although showing 
attempt to commit ci.rm, w^as ad- 
missihle to show inoiivr. notwith¬ 
standing accused had not put his 
<haracter in evidence —Castleberry v 
State 173 S F 833, 178 Ca 663 

89. An7 — Bawrence v State, 2 40 P 
863, 29 Atiz 247. ich.'iiing dc'rned 
241 P 511, 29 Atiz MS, c‘r*rlioran 
d(iuc‘d 46 set 201, 269 US 585. 
70 LEd 425 

\ik—Sullivan v State 258 SW 643, 
16} Ark 11 

('al T’coplt \ Bapiein, 271 T’ 497 
205 (Vil 4(i2- I’< ople \ Slater, 249 
P 177, 199 (’a I 3 .7 - I’eopb \ 
Hnnghinst, 221 P 897, 192 Cal 
74 8—I’cople \ T,,a Vc t s 20 1* 2d 
967 1 10 (All App 708—People \ 

MRldlelon. 22} P 4 IS 65 Cal App 
175 

Conn —Stale v Simboiskt, 182 A 221 
120 Conn 621 

Cl—Groves v State*, 161 SE 822, 
175 G 1 ,}7 

Hl-I’c*ople \ Matheson, 26 N E 2d 
465, ’>73 H] 37 1-l‘co])b v f’orTV, 
181 N E 60 !. 149 111 122, 86 \ B R 

828—T’copb V Boedv, 175 NE 4 l() 
34.3 Ill 194 - T’cople v Durkin, 161 
N E 719, } }0 Ill }9| 

Ind—Perkins v State 191 NE 136 
207 Ind 119—Andi rson \ State, 186 
N E 316, 205 Ind 607 
Iv\ —Waters v Commonwealth, 62 S 
W 2d 1027. 250 K\ 102 
lai —State V Je)nes 142 So 693, 174 
La 1074—Slate v C’allowuiv, 140 
So 2, 174 Ba 134 

Mass—-Commeiriwea lib \ Simpson, 13 
N E 2d 939, ,10(I Mass 15. certiorari 
denied Simpson v (^onimonw enlth 
of M issae huset I s 58 S (2t 950, 30 4 

U S 565. 82 L Ed 1531 
Mont—State v Simiison, 95 1’2d 761 
109 Mont 198 

Ghio—Sliellon \ State, 110 NE 153. 
106 Ohio St 243, a/lirming 16 Ohio 
App 303 

30 C I p 181 note 53 [a] 

Evidence that accused possessed 
stolen articles is aclmissilile to show 
motive in a, piosecutiori for the mur¬ 
der c)f a police ofllcer— Eagles v U 
S, 25 F 2d 54(i 58 App DC 122, cer¬ 
tiorari de*nied 4 8 S Ct 603, 277 US 
609, 72 BEd 1013 

Evidence that warrants had been 
issued tor accused’s, airest for pre- 
vuiu.s crime may be^ shown at affect¬ 
ing motive for killing officer attempt¬ 
ing to arrefet accused. 
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cused in the commission of the crime charged was 
the concealment of another offense^® by the de¬ 
struction of one who had knowledge of such of¬ 
fense, or who held manifested a disposition to ac¬ 
quire information as to the iierpetrators thereof 
Iwidence of the pendency of an indictment or in- 
foimation against accused for another crime in 
which deceased was the prosecutor‘^2 or a witness^^ 
IS admissible on the question of motive, where it 
ajqicars that accused knew such fact but while 
111 such case It is proper to introduce in evidence 
the affidavit, complaint, indictment, or informa¬ 
tion,It IS not competent to intioduce evidence of 
accused’s guilt or innocence of such other crime 
AKo, where accused had a motive for killing a wit¬ 
ness in the prestTit case, namely, to prevent his own 
testimony from being contradicted, evidence of an 
assault on the wutness is admissible 


Motive of other participants On the separate 
trial of one of several persons who acted in concert 
in the commission of an alleged murder, it is com¬ 
petent for the state to show the motives which actu¬ 
ated the others in the alleged homicide Accord¬ 
ingly, on the trial of an aider and abettor, evidence 
of any facts Uuuling to show motive on the part of 
the principal is admissible 

A motive for attempting the life of a third per¬ 
son may be shown on the trial for killing one who 
defended such third person.^ 

Itvidcncc on behalf of accused The staters the¬ 
ory of motive IS subject to rebuttal by accused,^ 
and he may show acts of deceased or the person as¬ 
saulted which were known to him and tend to show 
an innocent motive for his own conduct prior to 


Ill-Pooule V Durkin, Ul NE 739. 
330 Ill 394 

NO—Slatf* V IIhH, 112 SE 431, 183 
M r 80 G 

Befeotive warrant admlasllsle 

In murdor prosecution, admission 
of waiiunt for <nre.st and return to 
reformatory of accused for another 
crime, (ompotent to show accused’s 
motive loT shootinff oflicer attempl- 
inK to arrest him, was prciper al 
thouph warrant hore an impossible 
date, and blank space for insertion of 
officer’s name, to whom warrant was 
dmeted, w^as unfilled—Ueojile v 
Doodv, ITT) NE 436, 343 Ill 194 
Escape from Jail 

In prosecution for murder of dep¬ 
uty sheriff who was attempting to 
arrest accused who had escaped Irorn 
slate piison on preoedinp day, evi¬ 
dence of n<fus»d’s escape and cir¬ 
cumstances thereof was admissible to 
show accuse d’.s motive in resisting 
arrt st--Shoi t v State, 87 I* 2d 266, 
53 Ariz 185 

BO, Ala—Harden v Slate, 101 So 
442, 211 Ma 656 

Ariz—Doughty v State, 33 P 2d 991. 
44 Ariz 100—Douglas v Slate, 33 
P 2d 985, 44 Aiiz 84 

91. Ala—C^Javin v State, 112 So 
542, 22 AlaApp 88 
Ark—Shank v State, 72 S W 2d filO, 
189 Ark 243 

Polo— Sinildone v I’eople, 88 T 2d 
103, 103 Polo 498 

Ga—Itradberrv v State, 154 SE 344, 
170 P.a 859 

Ind—Perkins v State, 191 NE 136, 
207 Ind 119 

K> —Bowman v Pommonwealth, 87 
S W 2d 355, 261 Ky 215—Marcum 
V Pommonwi*allh, 71 S W 2d 3 7, 
254 Ky 120—Lankford v Common¬ 
wealth, 277 SW 239, 211 Kv 219 
Mich—People v Pollina, 193 NW 
858, 223 Mich 303. 


Mo—State v Dowlinj?, 154 S W 2d 
749, 34 8 Mo 589 

Mont —State v Hollowell. 256 P 380, 
79 Mont 343 

N M —State v Massey, 258 P 1009, 
32 N M 600 

Tex—Basham v State, 42 S W 2d 261, 
118 Tex Pr 29—Grav v State, 268 
SW 941, 99 TexPr 305, second 
rehearing denied 269 SW 1056, 99 
Tt X Pr 305 

Wash—State v Richardson, 84 P 2d 
699, 397 Wash 157—State V Dinas, 
224 P 597 129 Wash 75 I 

16 C J p 601 notf 39 

Fhyslciana’ testimony of ILndingr 
htmiau hones and t<‘eth in ac( used’s 
residence was admissible where the 
stale’s theory of motive was that he 
liad killed cPh eased to cone ♦•al prior 
murders —Snow v Stale, 291 S AV 
558, lOG TexPr 222 

92. Ga —Ijnnce v State, 142 S K 
105 166 Ga 15 

Tex -Good v State, 267 S AV 505, 
98 Tc*x Pr 556—Ross v State, 267 
S V\ 44 9, 9 n TexPr 567 
16 P J p 601 note 40 

93. Ala -McDowell v State, 189 So 
183, 2i8 M.i 101—Vaughn v State, 
18 5 So 4 28, 2 36 Ala 44 2 

Tex—Good \ State, 267 SW 506. 
98 TexPr 556 

Wash—State v Pook, 217 P 42, 126 
A\ ash 81 

16 P J p 601 note 41 

SK. Pa —Pommonwealth v Flori, 150 
A 290, 300 Pi 125 
Tex— Davis v State, 40 S AV 2d 809, 
118 TexPr 410 
16 C J p 601 note 42 

95. Ala —Parden v State, 4 So 823 
84 Ala 417 

—People V Luc'ich, 295 I’ 593, 
111 PalApp 293 

Fla—Heard v State, 180 So 1, 131 
Flo. 612 

Ga—Lance v State, 142 SE 105, 

1 166 Ga 16. 


T'a—Pommonwealth v Flori, 150 A 
290. 300 Pa 125 

Tex—Fntls v State, 42 S W 2d 609, 
119 Tex Pi 412 

Wash—State v Pook, 217 P 42, 126 
Wash 81 

16 P J p 601 note 43 
Indictment ag'ninst co-conspirator 

There being evidence of conspiracy 
between accused and the person who 
acted with him in the killing of de- 
(caused and another indictments for 
theft against thf co-conspirator, as 
well as those against accused, pro¬ 
cured l)\ deceased were admissible 
on niotivt —Good v State, 267 SW 
505, 98 TexCr 556 

96. I ^a—C’ommonwealth v Andrews, 
83 A 412, 234 I*a 597 

16 P.I p 601 note 44 

97. SP—State V Duncan, 70 SE 
402. 88 S P 217 

98 Fla—Strickland v Slate. 165 So 
289 290. 122 Fla 384, quoting Cor- 
pnB Juris. 

Ill —People V Matheson, 26 N E 2d 
465. 373 Ill 374 

Ohio—Rufer V State, 25 Ohio St 
464 

Tc-x -Keith V State 2S2 SW 251, 

101 TexPr 638-Good \ State, 267 
SW 505. 98 TexPr 556—Ross v 
State, 267 SW 499, »i8 TexPr 667 
—Simpson V State. 263 SW 273, 
97 Tex(Y 67 

99. K\ —Young v Pommonwealth, 6 
S W 2d 269, 224 Ky 334 

1. Pal - T^-ople V Miller, 53 P. 816, 
121 Cal .343 

2. Ala—Reeder v State, 97 So. 73, 
210 Ala 114 

Pal—People v Singh, 53 P 2d 403. 
11 (\al App 2d 244 

Mo —State v Murphy, 90 S W 2d 103, 
338 Mo 291 

Tex—Boles v State, 279 S.W 261, 

102 Tex Cr 634 

I 30 C.J p 181 note 66. 
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the alleged offense ^ He is not, however, entitled, j 
under the guise of such rebuttal, to raise immaterial 
or collateral issues ^ He cannot testify as to secret 
and uncommunicated motives,^ but may be required 
on cross-examination to state his motive or reason 
for striking the fatal blow ® Evidence tending to 
show the existence of a motive on the part of a 
third person to commit the crime is not admissible 
in the absence of other evidence connecting such 
person with the crime J but it has been held that 
where the stale’s case is based entirely on circum¬ 
stantial evidence and the state finds it necessary as 
a link in the chain of that evidence to trace to ac¬ 
cused a motive for the homicide in his previous 
quarrel with deceased, it is competent for the de¬ 
fense to prove facts showing similar or stronger 
motives in others to do the same act ® Tt is said 
that absence of a^iparcnt motive may always be 
shown and is a circumstance for the jury to con¬ 
sider ^ On the other hand, evidence tending to 
show absence of a jjossible motive of which there 
IS no evidence has been excluded as immaterial 


I Rebuttal by state. The state may introduce evi¬ 
dence in rebuttal of evidence on behalf of accused 
of facts tending to show innocent motive^^ and may 
also offer evidence to rebut accused’s claim as to 
the motive which impelled him to kill deceased.^^ 

§ 228 . -Quarrels and Ill Feeling 

a In general 

b Between husband and wife 

a. In General 

Evidence of previous difficulties or III feelings between 
the accused and the victim and of facts showing the 
cause of such difficulties or ill will is admissible on the 
question of motives where there is some connection of 
cause and effect between the evidence and the crime 

Evidence of previous difficulties between accused 
and the person killed or assaulted,*^ or between 
their families,or between deceased and co-con- 
spirators of accused,^® or members of accused’s 
family,^® or third persons whom it is contended 


3 . Ala—KzzeU v Stat(^ 68 So 578, 
13 AlaApp 156 

30 CJ p 181 note 57 

4 . Ala—Rpfder v State, 97 So 73, 
2in Ala 114 

Ind—Diamond v State, 141 NE 466. 
195 Ind 285 

Tex—Davis v State. 255 S\V 1112, 
96 Tex Cr 93 
30 CJ p 181 notp 58 
Bvidence held Inadmissible 

(1) In murder prosecution evl- 
d(*n< e of aofused's sexual relations 
with his wife to rebut allepfed motive 
of limt and passion in slaving; de- 
ce.is<*d was properly excluded as be¬ 
ing; immatcTicil —l^ovve v I’eople, 234 
P 169, 76 Colo 603 

(2) In a pioseeution for murder, 
evldenc e as to whether deceased made 
anv statement as to why he refused 
to marry the sister of at cused was 
Inadmissilile as irreleyant —Moulton 
V Stat<‘, 98 So 709, 19 Ala App 446, 
certiorari domed Ex parte Moulton, 
98 So 715, lilO Ala 656 

(3) In a prosecution for murder, 
the refusal of testimony offered to 
show that the sisicu of accused had 
nt'ver had immoral lelations with any 
other man than deceased was not 
erroneous —Moulton v State, supra 

5 . Ala—Spt lee v Stale, 103 So 694, 
20 \laAp]» 412 certiorari denied 
Ex paite Speke, 103 So 705, 212 
Ala 559 

30 C J p 182 note 59 

6. Ala—Eatman v State, 36 So 16, 
139 Ala 67 

7 . Mass—Commonwealth v Knowl- 
ton, 163 NE 251, 265 Mass 382 


Mich—T’oople v Diirnstein, 246 NW 
217, 261 Mich 3 34 
30 C J p 182 note 61 

8 . La—State v Johnson, 30 T.<a 
Ann 921 

9. Neb—R«»binson v Stale, 98 N W 
694, 71 Neb 142 

Where defenjie is accident or self- 

defense, evidence^ of lack of motive^ 
to commit homi( ide is competent — 
People v Meyer, 16,3 NE 453, 331 
111 608 

10 . Ala- Ward v State. 62 So 70.3, 
182 Ala 1 

30 C J p 1H2 note 64 
Where act is chargred to have been 
involuntary, absence of anv motive 
to commit It raises no presumption 
of inno<ence, and is irrekvant—Nel¬ 
son V Commonwealth, 130 SE 389 
14 3 Va 579 

11. Ala—Brown v State, 61 So 12, 
7 Ala App 26 

30 C J p 182 note 65 

12. Tex—McDaniel v State, 42 SW 
2d 435, 119 Tex tv 442—White v 
Stale, 7 S W 2d 1086, 110 Tex Cr 
206 

13. Ala—McDowell v State, 189 So 
18.3, 238 Ala 101—Webb v State, 

157 So 262, 26 AkuApp 241— 

Grimsby v State, 101 So 156, 20 
AlaApj) 155 

Ga—Weldon v Slate, 123 SE 217. 

158 Ga 140 

Kv—Thomas v Commonwealth, 145 
SW2d 37, 284 Ky 548—Canada v 
Commonwealth, 136 S W 2d 1061. 
281 Ky 641—Carter v Common¬ 
wealth, 102 S W 2d 1020, 267 Ky 
640—Lester v Commonwealth, 40 
SW2d 306, 239 Ky 703—Newsome 
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V Commonwealth. 33 S W 2d 36, 
236 Kv 344—Tackett v Common¬ 
wealth 17 SW2d 241, 229 Kv 312 
—Berry v Commonwealth, 1.1 SW 
2d 521, 227 Kv 528—Adams v 
Commonwealth, 279 SW 332, ?12 
Kv 331—Griffin v CommoriW'ealth, 
265 SW 327, 204 K> 783—Decke'r 

V Commonwealth 241 SW 817, 195 
Kv 64 

La—State v Graff.am, 13 So 2d 249 
202 La, 869—State v Bradford, 114 
So 83, 164 La 423 

NC—State v Allrn, 22 S E 2d 233, 
222 NC 145—State v Hudson, 10 
S K 2d 710 218 N C 219 

Okl —Tapedo v SMte 245 P 897 
34 Okl Cr 165—.Stopsdill v State 
216 P 681 683 21 Okl Cr 152, 

citing; CorpuB Juris. 

Tex—Norwood v State, 120 R W 2 rl 
806, 135 Tex Cl 406 —Kelman v 

State IKi S \V 2d 721 l.M Ti \ (k 
535 ^-Hildrc th v Slate, 83 S W 2d 
332. 128 TcxCr 601—Steward v 

State, 75 S W 2d 113, 127 Tc^x Cr 
63—Franks v Stale, 68 S W 2d 207. 
125 Tex Cr 245 Fritts v State, 4 2 
SW2d b09, 119 TexCr 412—White- 
side V State, 12 SW2d 218, 111 
Tex Cr 11 6 

30 C I p 182 note 66 

14 . Ark—Witham v State, 232 S 
W 437, 149 Aik 324 

La—State v Vincent, 5 So 2d 327. 
198 l.a, 10.37 

Tex—Shirley v State. 248 SW 692. 
93 TexCr 537 

15 . Aik—Spivey v State. 169 SW 
949, 114 Ark 267 

.30 CJ p 182 note 68 

16 . Tex—Hailey v State, 72 S W 2d 
243, 126 TexCr. 319. 
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accused desired to or between accused and 

members of the victim’s family,^^ or evidence of 
the feelings of accused toward the victim,or to¬ 
ward the class to which the victim belonged, is 
admissible on the question of motive Although the 


details or merits of such difficulties and ill feeling 
ordinarily may not be inquired into, 2 ^ generally it 
IS proper to introduce evidence of facts tending to 
show the cause of such difficulties and ill feeling, 22 
including, when necessary to illustrate accused's 


ZnowledfiTe by accused necessary 

Evidence of a previous diflifultv 
belwren dereased and a momher of 
aorusc'd's family, o((‘UTnn>? In ac- 
ousMod’s absence, is irrelevant and in¬ 
competent, the only competent evi¬ 
dence on the subject is aQ to what 
was communicated to accused ton- 
cerniiiR the difficulty prior to the 
homicide 

Ala—Hvrd v State. 95 So 655, 200 
Ala 65 

NM—Slate v Kile, 218 P 347. 29 
N M 55 

Okl --Rcidncy v State 253 1* 913, 

36 Okl Cr 24 0 

17. Ga--Wall v State, 112 SE 142. 
15 1 (la .100 

Miss — Morris v State, 114 So 750, 
14S Miss bSO 

Tex—Hailey v State, 72 S W 2d 243 
120 TexCr 319 
30 C J p 182 note 60 

le Oa—Henderson v .State, 154 R 
K 232, 170 Ga 813—Jeffords ^ 

State 134 SK 160, 162 Oa 573 
K^ —Caslh \ Comrnonwc'alth, 14 S 
\V 2d 387 228 Kv 151 
Mich—T’eople v Ciprlano, 213 N \\ 
104. 238 Mich 332 

Tex--Kamilf 7 v State*, 117 S W 2d 
431, 135 TexCr 102 

19. Ala—Webb v State 157 So 
262, 26 Ala App 241- (Irimslev v 
Stale, 101 So 156, 20 Ala App 155 
Ark—Townsend v State 208 S V^ 
3, 174 Ark 1180—IJallentinc v 

State, 276 S VV 1002, 160 Ark 871 
Ga—.Slantoid v State, IIJ SR 130 
153 Ga 210—Davis v Slate, 149 
SR 51. 40 Get App 123—Hlack v 
Slate, 124 SE 805. 32 Oa App 

754 

Idaho—State v McClurK, 300 I’ 898, 
009, 50 Idaho 762, citm»^ Corpus Ju¬ 
ris 

Kv --Thomas v Pommonwealth, 146 
S W 2d 37, 284 Ky 548--Young: v 
Commonwealth, 6 S W 2d 269, 224 
Ky 334 

Miss—Dec V State, 174 So 85. 179 
Miss 122 

Mont —State v Hollowoll, 256 P 380. 
79 Mont 343 

Tex—Daniels v State, 16 S W 2d 
539, 112 TexCr 305—Rutheiford 

V State, 283 S AV 512, 104 TexCr 
127—Davis V State, 258 SW 188. 
96 Tex Cr 447—Russell v State, 
256 SW 283, 96 TexCr 105—Rich¬ 
ardson v State, 239 SW 218, 91 
TexCr 318. 20 A L R 1249 
Vt —Stale V Winters, 146 A 413, 102 
Vt .36 

30 C J p 182 note 70. 


Threats 

(1) Evidence of accused's prioi 
threats agralnst deceased is admissi¬ 
ble to show motive 
Ala—Drummond v State, 102 So 
723 20 Ala App 286, certiorari de¬ 

nied Ex parte Drummond, 102 So 
726, 212 Ala 410—GrimsUv v 

State. 101 So 156, 20 Ala App 155 
Ark—Crowe v State, 13 S W 2d 606. 
178 Ark 1121 


Cal —People v Richardson, 73 P 2d 
610, 23 Cal App 2d 428 


Ga—Smith v 
167 Ga 271 

St.af e 

145 S E 

517. 

Til —People V 
327 Ill 393 

Frank, 

158 NE 

712 

Kv —Canada v 

Commonwealth 

136 


SAA"2d 1061 281 Kv 641—Dean v 

Commonwealth, 83 S W 2d 887, 260 
Kv 97—Tackett v Commonwesllh 
17 SW2d 211, 229 Kv 312—Decker 
V <\-)mmonwc‘aUh, 241 S AV 817, 
195 Kv 61 

Tja—State v' Rreedlove, 7 So 2d 221, 
199 La 965 

Mich—People v Zaluiak 280 N AA’^ 
119, 285 Mich 164 

NC—Stale v Allen, 22 S E 2d 233 
222 N’I” 145 

AA'ash—State v Dinas 224 P 597 
129 Wash 75 
30 C T p 182 note 70 fnl 

(2) n'his IS so even though the 
threats were not communicalcd to 
deceased—State v Pierce 126 So 
514 169 La 1025 

On the trial of an alder and abet¬ 
tor, evidence of nnv' facts lending: to 
show the principal's plate of feeling: 
toward dc*cea«-ed is admissibb — 
Young: V (’’ommonw oalth, 6 S W 2d 
269, 224 K> 334 

20. Ala —King: v State, 96 So 636 
19 Ala App 153, cortior.in domed 
Ex parte King:, 96 So 639, 209 Al.i 
446 

Fla—Buchanan v State, 116 So 275, 
95 Fla 301 

Ga—Burden v' State. 186 SE 555, 
182 Ga 533 

Tex—Bridg:es v Slate, 271 R AA’' 87 
99 Tex Cr 627 
30 C J p 183 note 71 

Strikebreakers 

In pioseciition for murder where 
the homicide took place while a 
tram, containing: strikebreakers, mov'- 
ingr into a mining: area was attacked 
hv armed strikers, evidence that 
about one month before a crowd of 
armed strikers near scene of homi¬ 
cide had seaiched a train, and re¬ 
moved and mistreated suspected 
strikehieakers, was admissible ns 
tending: to show state of hostility 
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and ill will between the striking min¬ 
ers and their employers, and thus c>s- 
tablishing a motive for the* homic ide 
charged, although it was not shown 
that accused was present or p.iitici- 
pated in the previous assault —State 
V Pagialakis, 238 P 256, 65 Utah 
552 

21. Ala—Byrd v State. 95 So 655, 
209 Ala 65—Grimslev v State, 101 
So 156. 20 Ala App 155 

Kv —Davidson v Commonwealth. 264 
S \\ 1051. 204 Kv 414 

Introduction of much detailed tee- 
timony and printed matter in trial 
for murdering policeman to show 
controveisv aiising from accused's 
opposition to vaccination of his chil- 
dn*n tor smallpox and resulting in¬ 
stitution of luoceedings against him 
tor contributing to their delinquency 
was impropei —People v Lavac, 192 
N E 568, 357 Ill 554 

22. Ala--Pruett v State, 172 So 

911 27 Ala Ai)p 386 

Cal —People' v Luck h, 295 P 593 
111 (\il App 293—People v Piazza 

257 P .592, 84 Cal App 58 

Fla- Beard v State, 180 So 1, 131 
Fla 512 

Ill People V Rappaport, 4 N E 2d 
1 06, .364 Til 2.38 

Kv —C^anadn v Commonvv c'alth, 136 
S W >d 1061 2S1 Kv 641—Tluff v 

Commonwealth, 122 S W 2d 143, 
275 K\ 578—MilK v Common¬ 

wealth 42 S A\ 2d 505 240 Kv 359 
— Crenshaw v Commonwealth, 12 
SAV2d 3.16, 227 Kv 223—Fleming 

V Cornmonw'ealth, 5 S W 2d 899, 
224 Kv If.O 

Mis'.,—M et^affrev' v Slate, 187 So 
740 18.5 Miss 6.59 

Mc)—State V Cropper, 36 S W 2d 
923, 327 Mo 193—Stale v T^ucas, 
292 SW 711 216 Mo 904, rehear¬ 

ing denied 293 SW 1051, 316 Mo 
9fli 

N("—State V Smoak, 19.5 SE 72, 
213 NC 79—State \ Miller, 116 
S E 4 16 1S5 N C 679 

Okl — Stogsdill V State, 216 P 681, 
683, 24 Okl (■’r 152, citing Corpus 

Juris. 

S —State V Hughes, 158 SE 833, 
160 S C 474 

Tex—Smith V State 119 S W 2d 
10 19 136 TexCr 327—McArthur 

V State, 105 S W 2d 227, 132 Tex 

Cr 44 7—McBride v State 51 S W 
2d 385. 121 TexCr 409--Davis v 
State. 296 SW 897, 107 TexCr 

444—Watfcon v State, 287 SW 265, 
105 TexCr, 152—Davis v State, 

258 SW 188, 96 Tex (V 447 
Wash—State v Spadoni, 243 P 854, 
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motive, details of the p*‘evious encounter,23 and the 
relations of the parties 24 For example, it may be 
shown that deceased interfered with or prevented 
accused’s establishing or maintaining improper re¬ 
lations with some pci son of the opposite sex 25 The 
pendency of litigation between accused and de¬ 
ceased,2® or between deceased and a member of ac¬ 
cused’s family,27 or the fact of anticipated litiga- 
tion23 may be shown, but the pleadings and orders 
in the pending proceedings should not be read m 
evidence,23 although under certain circumstances, it 
has been held, this may be done ,20 and evidence 
touching the merits of the litigation is not admissi¬ 


ble in rebuttal.3i 

There must he some link of association between 
the difficulty or prior ill will and the killing giving 
color of cause and effect to the transaction.22 

Remoteness While evidence as to prior diffi¬ 
culties or ill will may be rejected because of remote- 
ness,23 such objection ordinarily is regarded as af¬ 
fecting the weight and not the admissibility of the 
evidence, 24 esiiecially when the conditions continue 
to the time of the homicide 25 

Bad feeling between third persons is admissible 
where it shows a motive for the act of accused 26 


137 Wa^h fi84--state v Dinas. 224 
P 597, 129 Wash 75 
30 C J p 183 note 72 
CoaLvictlon of assault on vlctlni 
In murder prosecution, complaint 
and information chiir^ing’ accused 
with afi-pravated assault which was 
committed on decoased about a \ ear 
prior to muider wore admissible as 
(ending* to show reason for accused’s 
ill will toward deceased, where judg¬ 
ment showing con\ictton of simple 
assault was also oftered —Gamez v 
State, 112 SW2d 196. 133 Tex Cr 
481 

Previous criminal complaint 

In murder proft<*( ution, a com¬ 
plaint flb'd prior to homicide charg¬ 
ing accused with a simple assault 
on dec eased was admissible, especial¬ 
ly where It had been otherwise 
shown without objection that a com¬ 
plaint had been filed charging ac¬ 
cused with assault and that accused 
had been jailed in connection there¬ 
with — Rhodes V State, 126 S W 2d 
987, 136 TexCr 681 
Savlshment of victim’s wife 

In a prosecution for murder, evi¬ 
dence ol the victim's wife that about 
two years before the trage dv accused 
had ravished her was admissible as 
being the cause of the trouble be¬ 
tween jciused and his victim, the 
quarrel growing out ol the affair 
never having abated—Spier v Stale, 
248 S W 281 167 Ark 283 

Rebuttal by state 

In prosecution for murder, lestJ- 
monv that accused had told de¬ 
ceased's wife that he killed deceased 
because he had been killing his, (ac¬ 
cused’s) dogs was admissible in re¬ 
buttal of accused’s (laim that he 
killed deceased for insulting his (ac- 
cuHC'd's) wife —Hughes V State, 26J 
SW 745. 97 TexCr 607 

23 . Oa —Wilson v State, 110 S E 
8, 152 Ga. 337 

Tex —Russell v State, 209 SW 671 
84 TexCr 246 

24. Fla—Smithle v State, 101 So 
276, 88 Fla 70 

Ill — People V Jones, 143 NE 479, 
312 Ill 190. 


Kv—Berry v Commonwealth, 13 S 
W2d 621. 227 Ky 528 
Mont—Slate v Hollowell, 266 P. 380, 
79 Mont 343 

ND—State v Mozinski, 191 NW 
345, 149 N D 228 

Okl —Tapedo v State, 245 P 897, 
34 Okl Cr 166 

Tex—Cole v State. 243 S.W 1100, 
92 TexCr 368 
30 C J p 183 note 74 

25 . Fla—Smithle v. State, 101 So 
276, 88 Fla 70 

Ill—People V Jones, 143 NE 479, 
312 Ill 190 

Okl—Starks v State, 93 P 2d 50. 
67 OklCr 156 

Tex—Smith v State, 119 S W 2d 
1039, 136 TexCr 327—Smith v 

State. 288 SW 468, 105 TexCr 
327—Gilmore v State, 241 SW 
492, 91 TexCr 31 
30 C J p 183 note 75 

26 . Ala—I’owell V State, 123 So 
34, 219 Ala 557 

Mo—State v Hughes, 126 S W 2d 66, 
71, 344 Mo 116, citing Corpus Ju¬ 
ris. 

Tex—Fambio v State, 154 S W 2d 
840, 142 Tex C»* 473—Lawrence v 
State, 18 SW2d 181, 112 TexCr 
659 

30 CJ p 183 note 76 

27 . Mo—State v Hughes, 125 S W. 
2d 66, 344 Mo 116 

28. Ala—Commander v State, 60 
Ala 1 

29. Ky—Frazier v Commonwealth, 
207 S W 13. 182 Ky 620 

Mo—State v Hughes, 125 S W 2d 66. 
71, 34 4 Mo 116, citing Corpus Ju¬ 
ris. 

Decree granting victim divorce 

from daughter of accused and motion 
bv vic.tim to modify decree with re- 
spec L to custody of child were not 
admissible to show "motive ”—State 
v Hughes, 125 S W 2d 66, 344 Mo 
116 

30. Citation in suit for alienation of 
affections 

In a prosecution for murder, the 
admission in evidence of a citation 
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served on accused in an action by 
deceased against accused for aliena¬ 
tion of the affections of deceased’s 
wife was not error Where much testi¬ 
mony was offered without objection 
legarding the improper relations be¬ 
tween the wife and accused, and one 
of the state’s theories of motive was 
that deceased was killed because 
accused feared a public trial of the 
issues shown in the citation—Law¬ 
rence v State, 18 SW2d 181, 112 
TexCr 659 

31. Ala—Commander v State, 60 
Ala 1 

32. NM—State v Kile, 218 P 347, 
29 N M 65 

Okl—Radney v State, 253 P 913, 
36 OklCr 240—Stogsdill v State, 
216 P 681. 68’^. 21 OklCr 152, til¬ 
ing Corpus Juris. 

Tex—Bailev v State, 72 S W 2d 243, 
126 Tex Cl 319 
30 CJ p 184 note 80 

33. Miss—Herman v Slate, 22 So 
873, 75 Miss 340 

30 CJ P 184 note 81 

34 . DC—Murray v U S, 288 P 
1008, 53 AppDC 119 certiorari de¬ 
nied 43 set 703, 262 US 757, 67 
L Ed 1218 

NC—Slate v Allen. 22 S E 2d 233, 
222 NC 145 

Tex—Hailev v Stale, 72 S W 2d 243, 
126 TexCr 319 
30 r J p 184 note 82 

Threats 

"No mere distance of time is suf- 
fleumt to make defendant’s threats 
irrelevant ’’—State v Tberce, 126 So 
514, 615, 169 TiO. 1025 

35 . DC—Lomax v U S , 37 App D 
C 414 

Idaho—State v Frank, 97 P 2d 410, 
412, 60 Idaho 774, citing Corpus 
Juris. 

Neb—Wever v State, 238 NW 736, 
737, 121 Neb 816, citing Corpus 
Juris. 

1 Okl—Tapedo v State, 245 P 897, 34 
I OklCr 165 

36 . Tex—Miller v State. 16 S W 2d 
1043, 112 TexCr 194. 

i 30 C J p 184 note 84. 
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Motive fly to third person Where accused by 
mistake killed decedent when he intended to kill an¬ 
other person, evidence of accused’s ill will toward 
the other person is admissible So the pendency 
and nature of litigation between accused and a per¬ 
son who was injured by the shot which killed de¬ 
ceased may be shown 38 

Rebuttal by accused Where the state offers 
proof of quarrels and ill will between accused and 
deceased, evidence to show a different state of feel¬ 
ing, and that the relations between them were pleas¬ 
ant and agreeable, is admissible 3® 

b. Between Husband and Wife 

In a prosecution for uxoricide, evidence tending to 
show that the relations between the accused and the de¬ 
ceased were unpleasant or hostile is admissible on the 
question of motive. 

Where the victim of the crime is the spouse of 


accused, evidence tending to show that the relations 
between accused and the victim were unpleasant or 
hostile IS admissible on the question of motive^® 
Thus ill treatment, recent acts of peisonal violence, 
and threats by accused to Kill deceased may be 
shown as bearing on motive The extent of the 
inquiry into the relations between accused and de¬ 
ceased is largely within the discretion of the trial 
court, ^2 although care should be exercised to ex¬ 
clude proof of circumstances too remote in time or 
cause 43 However, evidence of difficulties several 
years before the homicide has been held not too re¬ 
mote 44 Proof of a quarrel between accused and 
deceased having no connection with the transaction 
wh(‘rein death resulted is inadmissible unless fol¬ 
lowed by proof of a continued difference flowing 
from such quarrel The state may show that the 
victim had instituted divorce proceedings against 
accused,46 or accused against deceased,47 or the fact 


37. Ga —Adams v State, 154 S K 
700, 171 Ga 90 

Mo—Stale v Liucas, 292 S W 714, 
316 Mo 904, reheaiin« dt-iiud 293 
SW lOf)!. 316 Mo 904 
l*a—Commonwealth v De Matteo 
195 A 873. 328 Ta, 869 
T(>x--ini\eu V State, 279 SW 845, 
103 Tex Cr 25 
80 CJ p 184 note 85 
Details of ill feeling* not admissible 
It was proper for prosecution to 
introduce suflkient evuh'nce, if it 
could, that accused desired to have 
puson H( ( ornpanvinK deceased killed, 
because of his interfercTK e in con¬ 
nection with lumors of accused’s at¬ 
tentions to a certain woman liut it 
w'as lnipTor>er and r>rt ludic lal to ko 
into details, or undertake to estab¬ 
lish truth or lalsltv of the lumois 
— Foil re V Commonwealth, 265 S W 
443, 206 Ky 62 

38. NY—Muiphv V People, 6 1 N Y 
590 

39. Tex—Browm v State, 169 SW 
437, 74 TexCr 856 

40. Ala—Brothers v State, 183 So 
433, 435, 236 Ala 448, eitini? Cor¬ 
pus Juris —Ratlift V State, 102 So 
621, 212 Ala 410—Vautrhn v State, 
144 So 458. 25 AlaApp 226, cei- 
tioiari denied 144 So 460, 225 Aia 
595 

Ga—Beekworth v State, 190 SR 
184, 1 83 Ga 871—Brookins v State, 
146 SE 44 9, 167 Ga 325—Knowles 
V State, 142 SR 676, 166 Ga 182 
Idaho—State v McClurg, 300 P 898, 
909. 50 Idaho 762, citing Corpus 
Juris. 

Kan—State v Elftman, 226 P 795 
116 Kan 214—State v Cruse, 212 
P 81, 112 Kan 486 
Ky—Hill V Commonwealth, 23 S W 
2d 930, 232 Ky 453 
La—State v Brown, 166 So 369, 
180 La 299. 


Miss—Fiovd V State, 148 So 226, 
166 MJ'.s 15 

NC — State V Fieneh, 166 SE 717, 
203 NC 682 

NB—Stale \ l^Iozinski, 191 NW 
845, 14 9 ND 2‘»8 

Pu—('Commonwealth v Westwood 
188 A 801 824 Pa 289 
Ti X--St(‘ward v Stale, 75 S W 2d 
111, 127 TexCr 63 
80 CJ p 184 note 89 
Evidence of preiions quarrels be- 
tw(cn HKiistd and his muidfifd 
wife is admi-sible on the question cl 
motive 

Cal --T8 opb \ Do Moss 50 J* 2d 1081, 
1 Cal 2d 4 69 

DC JMuirav \ U S 288 F 1008 
5i AppDC' 119, ceitiorari denied 
4 1 set 703, 262 US 757 67 L Kd 
1218 

Kan State v Ililbish, 267 P 1109, 
126 Kan 282 

An original complaint chnrginfi 
a< r usfd with nonsiipjior t ef his niur- 
deitd w'lfi IS admissible on the ques¬ 
tion of motive —Stale v Star^ 160 
A 257. 1(K Vt 479 motion denied 1(>0 
A 747, 104 Vt 379—80 CJ p 184 
note 89 [b] 

A magistrate’s docket entries of 

pievious ariestv of accused obtained 
by his murdf red spouse are admis¬ 
sible to show motive —Common¬ 
wealth V Ferry, 191 A 130, 326 I’n 
129 

41. Ark—McCraw v State, 42 SW 
2d 373 184 Ark 342 
Cal—I’eople V De Moss, 60 P 2d 
1031, 4 Cal 2d 469 

Ga—(^ohb V State. 195 SE 758. 
186 Ga 462—Beekworth v State, 
1‘I0 SE 3 84. 1 83 Ga 871 
Idaho—State v Frank 97 P 2d 410, 
412, 60 Idaho 774, citing Corpus 
Juris —Stale v MeCluig. 800 P 
898, 60 Idaho 762 

Kan—State v Hilbish, 267 P 1109, 

1159 


126 Kan 282—State v Cruse, 212 
P 81 112 Kan 486 
Dkl—T.ipedo v State, 246 P 897 
34 Dkl Cl 165 

Tex —Steward v State, 75 S W 2d 
113, 127 TexCr 63 
iO C J p 181 note 90 

Peace bond 

Rvidenei that neeused on trial for 
murdering his wife w\as arrested few' 
davs before for nnsiro'iting her and 
put under bond to keep neac e, al- 
tliough without sunt\ is competent 
on qu< stion of mol ivc — Waters v 
Commoriwi altli, 124 S \V 2d 97, 276 
Kv 415—Pavm v Comrnonw^ealth 64 
S W 2d 888. 251 K\ 776 
Police court records shi^wnrig pro¬ 
ceedings against accijsc'd for bnital- 
itv tow'ard murdc'ied wife <ire admis¬ 
sible 

N V --Peopit V Conklin 67 N E 624, 
175 NY 438 

Pa - Comnionw ealt h v Terrv 191 A 
130 326 Pa 129 

42 . Iowa—Slate \ Johnston, 267 N 
W 698, 221 Iowa 933 
Mass—Commonwealth v Howard, 
91 N R 397, 205 Mass 128 

43 Ga—MilUr v State, 124 SE 
195 158 Ga 607 

Iowa—Stale v lohnson, 267 NW 
698, 221 Iowa 933 
40 C J p 184 note 92 

44 . K\ —Childers v Commonw'oalth. 
171 S W 149, 161 Kv 440 

45 . Ga—Miller v State. 121 SE 
195, 158 Ga 697 

Nf Y -_j>eople V Blake, 1 Wheel Cr 
272 1 City Hall Rec 99 

46 . Cal—People v MeNeei, 57 I’2d 
1018, 14 Cal App 2d 22 

30 C J p 184 note 96 

47 . Ala—Marshall v State, 121 So 
72, 219 Ala 83, 63 A L R 660 



§ 228 


HOMICIDE 


40 C. J S. 


of their separation,"*® b» t the record of the divorce 
suit, including? an order for the payment of alimony 
by accused, is not competent 

On the other hand, accused may prove that his 
relations with his wife were of an affectionate char¬ 
acter, and that he was an affectionate and devoted 
husband, in order to show the want of motive,*'*® or 
that their relations were such until a short time be¬ 
fore the death of the wife, who was about to leave 
accused to join her paramour 

Where accused killed an innocent third person in 
the course of an attemjit to kill one whom he be¬ 
lieved guilty of illicit rel.itions with his wife, plead¬ 
ings in a divorce action between accused and his 


wife may properly be admitted to show motive 

§ 229. -Loss of Affection for Spouse; In¬ 

fatuation with Another 

Where the victim of the crime is the spouse of the 
accused evidence tending to show want of affection, in- 
fatuation with another, or improper relations with per^ 
sons of the opposite sex on the part of the accused is 
admissible to show motive 

Where the victim of the crime is the spouse of 
accused, evidence tending to show want of affec¬ 
tion on ihe part of accused,*'"® or infatuation with 
another,is admissible on the question of motive 
So. also, improper relations of accused survivor wuth 
persons of the oi)i)osite sex may be shown Merc 


Ark—Spivey v State. 169 S W 949, 
114 Ark !!67 

48. Ala—Waldrop v State. 64 So 
80. 185 Ala IMl 

Tex—Steward v St.itc, 75 S W 2d 
113. 127 TtxGr bi 

49. Ind—limns v Slate, 57 Ind 46, 
26 Am R 18 

The complaint in the at lion for 
dlvoite is not admissihle — I'eople v 
MtNeei, 57 I’2d 1018, 14 (^al \pp 2d 
22 

50. Ala—JMorst* v Slate, 112 So 

806, 22 Ala App 93—Humber v 

Slate, 99 So 68. 19 Ala \j)p 451. 
ctrtioiaii denied Kx parte State 
ex rei Attorney (Jeneial, 99 So 
73. 210 Ala 559 

30 C J p 185 note 99 
liters 

In pToseeution for uxori< ide, let¬ 
ters by deceased to accused, show iiiK 
Kood TC'lations between theiTi, are ad¬ 
missible to contradict stale’s 
dence of ill will between them — 
Sharp V State. 214 VV 043. 115 
Neb 737 

51. Mo—State V Liolios, 225 SW 
941, 285 Mo 1 

52. Ga--Gurus v Slatt , lit) SE 
907, 28 GaApp 219 

53. Ala—Tirothc*rs v State 183 So 
433, 230 Ala 448—Maralile v Stale, 
177 So 880, 235 Ala 151—Hall \ 
Slate, 113 So 64, 216 Ala 336 

Mas^—Gomnionweal th v Mtriier, 
153 N E 8 54, 257 Mass 353 
I'a—C'omrnonvv eallh \ Westwood, 
188 A 304 310, 324 I"a 289. quot¬ 

ing Corpus Juris. 

Tex—Mallory v Slate, 106 S W 2d 
317, lii T.xGr 50 
30 C J p 185 note' 3 

54. Ariz—'’lutlev v State, 59 I’2d 
312, 48 Aiiz 61 

Cal —People v Lisemba, 94 P 2d 569, 
14 Cal 2d 403, supcrsrdinK 89 P 2d 
39, certiorari Krantcd Risenba v 
People of Statc‘ of (\ilifornia, 61 
S Ct 68, two cases. 311 U S 617, 
85 L Ed 391, atlirmed 61 S Gt S12, 
two cases, 313 U.S. 537, 85 L Ed 


1507, vacated 61 S Gt 956, two 
cases, 313 US 597, 85 L. Ed 1550, 
affirmed 62 S t't 280 314 US 219, 
86 U Ed 166, JC'hearrntj denied 62 S 
Ct 620 two cases, 315 U S 826. 
80 HEd 1222 

Ela -Phillips V Stale, 101 So 204, 
88 Ela 117 

Kan—Stale v Scott, 235 P 380. 388, 
117 Kan 30i 118 Kan 464, titinj;: 

Corpus Juris. 

K\ -Clemens v Commonwealth, 6 
SW2d 48 1, 224 Kv *370 
Miss—Walton v Slate, 126 So 29, 
156 Miss 199 

KC—State V English, 159 SE 318, 
201 NC 295 

Okl—liritton v State, 70 P 2d S28, 
62 Okl Cr 89 

Pa Commcmwcalth \ AV^estwood, 
188 A 301. 310, 321 Pa 289, quot¬ 
ing Ck)rpus Juris 

Tex—Mallorv v State, IOC S W 2d 
317, 133 Tex Cl 50 
Wash—Slate v Richardson 81 P 
2d 099, 197 Wash 157 
30 C J p 185 note 4 

Correspondence 

(1) Letters of accused tending to 
show infatuation with anothem arc 
.idmissible on the question of nK>- 
tivc 

IJ S -- Shepard v U S , C C A Kan . 
62 E 2d 683, rehearing denied 64 F 
2d 041, certiorari grantccl 53 S Et 
791 289 US 721, 77 1. Ed 1172, 

renersed on other grounds 54 S t^l 
22. 290 US 96, 78 L Ed 196 
Tt \—Parks v State, 63 S W 2d 301, 
124 Tex Cr 405 

(2) Letters p<issing between ac¬ 
cused and a third person reve.rling a 
de*e*p-ated love between the partus 
ale admissible — Hubbard v State, 
112 P2d 174, 71 Oklt*i 373 

Agre of deceased 

On the trial of a wife for murder¬ 
ing her husband testimony showing 
the age of deceased was admissible 
as supporting the state’s theory of 
motive that accused had killed her 
hu.sl)and hee^ausc of her infatuition 
for a younger man—Williams v 
State, 51 SW2d 367, 121 Tex Cr 468 
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55. U S —Conner v U S, CCA 
Wash , 7 F 2d 313 

Ala—Slayton v State, 173 So 632 
27 Ala App 422, reversed on other 
grounds 173 So 642, 234 Ala 1, te- 
APise'd on other grounds 173 So 
645, 234 Ala 9 

Cal—People V Gosden. 56 1» 2d 2J1 
6 Cal 2d 14 

Ind—Brown v State, 189 NE 133 
206 Ind 223 

Iowa—State v Flory, 199 N W 303 
198 Iowa 75 

Kan—State v Olthoff, 40 P 2d 384 
141 Kan 70—State v Scott, 235 P 
580 388, 117 Kan 303, 1 18 K.m 

101, cilmg Corpus Juris. 

La—State \ Hagan, 150 So 862, 
178 La 127 

Mull - -I'l'ople V Powell, 194 N W 
502 223 Mich 6 13 

Miss —Churi'h v State, 183 So 526 
182 Mis.s 802—Magee v State, 110 
So 500, 115 Miss 227 
N J--State V Hcalhcoat, 194 A 
252. 119 N I Law 33 
N 1)—State V Gibson, 284 NW 209 
69 N L) 70 

Pn —Commonwealth v AVestwood, 
188 A 304, 324 Pa 289—Cornmon- 
w'c'alth V AVcjscl, 9 I’a Hist & Co 
101 

30 C J p 185 note 5. 

Reason for rule 

Evidence of this character tends 
to repel the presumption of love and 
alter turn that arises out of the mari¬ 
tal relation, and to establish a motive* 
for the* desire to get rid of one who, 
under normal conditions, would be* 
the natural object of kindness and 
protection 

Ala—Spicer v State, 66 So 972, 188 
Ala 9 

N Y —People* V Montgomerv, 68 N E 
258, 176 NY 219, 17 N Y Cr 503 

Extent of inquiry 

The extent to which rletaile*d evr 
dence ot such illicit relations should 
go Is In large measure within the 
sound discretion of the trial court 
—Davis v State, 131 So 900, 222 Ala 
286 . 
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lapse of time would to the weight rather than to 
the admissibility of such testimony ^6 Evidence of 
accused’s illicit relations with other women may be 
received only when it tends to repel the presump- 
tnm of the love and afTection for his wife that aris¬ 
es out of the marital i elation, and to establish a mo¬ 
tive for the desire to get nd of her Evidence 
tending to disprove the evistence of such a motive 
for committing the crime is admissible for the de* 
fense 

§ 230. -- Unlawful Relations with De¬ 

ceased’s Spouse 

Evidence of intimate friendship or Illicit relations be¬ 
tween accused and deceased's spouse is generally admis¬ 
sible to show motive 

EvulcMice of intimate friendships*^ and of illicit 
relations^^ between accused and the siiouse of de¬ 
ceased is admissible to show motive, even, it has 
been held, where such relations occuned after di¬ 


vorce of deceased and his wife but as to the lat¬ 
ter proposition there is authority to the contrary 
Indcpendemt acts of adultery, disconnected from oth¬ 
er evidence in the case, cannot be shown The 
continuance, after the killing, of criminal or undue 
intimacy which existed before the killing is rele¬ 
vant,but evidence of such intimacy after the hom¬ 
icide, unaccompanied by evidence of previous rela¬ 
tions, is generally inadmissible 65 The commission 
of rajie on decedent’s widow immc(liatel> after the 
killing ma> be shown ,66 evidence of illicit re¬ 
lations which had existed between accused and the 
woman who several years later became the wife 
of deceased is too remote to be admissible 67 yy 
will, made b} the wife of deceased after the homi¬ 
cide in which she left a large portion of her estate 
to accused is not admissible v\hcrc no connection 
therewith on his part appeared 6S Competent evi¬ 
dence in explanation of the circumstances shown by 
the prosecution may be introduced by accused 6*) 


56 r«l—ppoplo V Smith, 203 P 
SIG 5C Pal App 324 
30 C J p 18,S nc»lc 0 

57. Knn—-State v S< otl 235 P 380 

3SS, 117 Ken 301 118 Kan 4 04. 

citirn? Corpus Juris 

30 C J p 185 not* 7 

Evidence held inadmissible 

(1) In prov,fi( iiiion f,,, niurdfi of 

wife ev'idente that €i<cus(d had ad¬ 
mitted hciMrii,- om ( livfd \Mth an 
other woman prior to Ins mniriMp;e 
wa^ macJniissihle, wJnrt tli(T< no 

evidence that he had (oTriniunio PmI 
VMth h( I for cit hast fi\e \rrit<= pi,- 
foding hornuide, and no ( \ idt nee of 
disie^-ard of (onjut'al tH.iticns until 
practiealU the moment of iht homi¬ 
cide— Hrown V Slate, JSS NE HI 
206 Jrid 223 

(2) In prosecution ajrainst wif( 
for killing huslmnd admiUmK in 
e\ idmc (' isolate (f instam es of wufe’s 
mtulricious c oudm t witli other men 
for purpose o1 showing motive was 
r(\«rsihl» error —Adams v’ Common 
wealth 120 S W 2d 237, 274 K\ 714— 
Eresure v Cerrnrnonwealth, .53 S \V 2d 
204 LM5 K\ 127 

58. Kan—State v Scott, 235 P 380 
117 Kan 303. 1 18 Kan 464 

30 C J p 18.5 note ]0 

Svideuce improperly excluded 

Iri murder preiseeution w^lure tlie>- 
orv ot state was that neeu-^td de¬ 
sired to nd liimse If ol invalid wife lo 
he free to jiursue another woman 
'Which fhenirv W es presse'd on tire lu- 
r> ui .irgumerit, refusal tc» fiermil ac- 
cusc'd's wilnesve-s to te>^ifv to ae- 
ruse'd's eare- and ministrations to his 
wife p.irtie nfarly during her illnes'-. 
was error—Me Clendon v Stale, 8 So 
2d 881, 243 Ma 218 

59. Ala --Heard v Stale, 96 So 333, 

IJ AlaApp 102 I 


Ca—Coart v State, 119 SE 723 1.56 
Ga 5 16 

Ill People' V Selkneft. 140 N K 8.52 
103 HI 113 

K\ -Tavlor v Commonwealth OR S 
\V2d 028. 266 Kv 326—Eiom v 
Commonwealth, 81 S W 2d .583 '*58 
Kv 700 

Tex—Miller v State 84 S W 2d 4.50 
129 Tc'VtV 166 Stoiv v Staff 206 
S W .516 107 Te*\ Cr 203—Varni 

\ Stale, 263 R\V .5').5 97 Tex (’r 

522 

Va ehh v Commonwe*nlth 1.52 S 
E 366 154 Va 8f.fi 

30 C T p 185 note 11 

liOve letters to d<‘e f*ased’s w^ife 
written hv accused, are admissible lo 
show inoUv'e 

\rk —Hornsbv v Stale 2G0 SW 41. 
163 \rk 396 

Kv Hlank. nship v Cominonw e a I Ih 
16 S W 2d 478, 228 Kv 8 10 
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364 
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151 
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Kv —Tavlor v Commonwealth, 9R S 
\V 2d 928 266 Kv 125 


La —.Slate' v I>ieh< r, 118 So 85 166 

Li 924 eeitiorari denied Dreln r 
V Slate of Louisiana 19 SCI .16 
278 US 641 73 L Ed 5.56 

Mo - Slate \ Smith, 14 S VV 2d 45, 
32!) Mo 272 

Mont —.State v Pine, 2 P 2d lOlC, 
1017. 90 Mont 311, citing Corpus 
Juris. 


Pa —Commonwealth v Poltz vS Pa 
List Co 55a 

Tex—Graves v .State', 4 4 S VV'2d 690 

119 T(\f''r 4 22—Plovd v State ,36 

S W 2d 7’9 117 TexCr .384—'Wat¬ 

son V State, 287 S VV 265, 105 Tex 
Cr 1.52 -VndcTson ^ State, 24 9 S 
W 855 94 Te'x Cr 161 

.30 C 7 p 186 note 12 
61. K\ —Praziei v f^ommonwealth, 
207 SW 13, 182 Kv 620 

62 Cal —la ople V Wright, 77 P 
877 Ui ('Sri 161 

63 Pa --Cornrrronwenlth v Pfingan 
44 P.a 186 

64 Okl lln ^hv v State. 21 P 2d 
1016. 5 5 Okl Cr 61 

T« \ Miller \ Sr.aft, SI S \\ 2d 459. 

120 Tex(h 166 

>0 (' J p 186 note 16 
65. Kv —Messe r v Commonwealth 
20 SW 70 2, 1 1 Kv L 402 
10 C J p 186 note 17 

68, Cal —People V HerrJnx, 221 P 
310 192 <\il 411 

X 'V —i’eoph \ H.arobuto 89 NE 
8 '.7 lOfi N Y 29 J 

67. Mich—I’eoplt' v Iiaridolj)b, 190 
KMN' 74 S 220 Midi 617 
68w Tex—Caies v State. Cr , 227 S 
\V 95 1 

69 All-Bush v State, .53 So 2G6, 
16S Ala 77 
10 C T p 18b note 20 

Evidence properly excluded 

In a prose eution fen homie^ide 
when Ihf're wa- t v idt ne e that ac- 
I MSI d h<id taken the. v\iff of de'( ea'ied 
eriit in his autoniobile several tirnoM, 
but alwavs when others were' along, 
so that there was no impropriety, 
111(1 the' ev ide'pe'e showtd mcre'Iy a 

frn nelly ft'eling whieh ac't used ad¬ 
mitted. it Wcis not error to exclude 
Itslimony by the wile of deceased 
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Evidence is not admissible on behalf of accused of 
the relation of the wife of deceased with other 
men 70 

§ 231. -Jealousy and Unrequited Love 

The fact that accused and deceased were rivals for 
or courting the same woman, or enjoyed her illicit favors, 
or other facts tending to establish jealousy are admissible 
to show motive 

The fact that accused and deceased were nvals 
for or courting the same woman^i or eiijo}ed her 
illicit f.ivors,”- or other facts tending to establish 
jeaIousy73 admissible to show motive So it 

may be shown that accused believed that his wife 
or mistress was being estranged from him by de¬ 
ceased,7^ that his advances were spurned,that 
deceased terminated an illicit relationship previously 
existing between beiself and accused,7® or that de¬ 
ceased was an obstacle in the way of accuseel’s inai- 
riagc 77 \\Tere a man is charged with the murder 
of his wife or mistress, the prosecution ma\ show 
that he had discovered or been informed hefoie the 
killing that she was unfaithful to him ,78 but evi¬ 
dence that accused and decc.ised frccjiicntly Msited 
tile same woman is in.uhnissibk in the absence of 
any showing that acctisc'd’s motive for the killing 
was tile jncvciilion of decesised’s attentions 7t> The 
dc'tails of the iival coiiitshi]) of accused and de¬ 
ceased and the conduct of the parties in particulai 
matters,oi the details of a difficulty lielwa^cn ac¬ 


cused and a third person of whose attentions to de¬ 
ceased accused was jealous,arc not admissible; 
nor, in a prosecution for assault against a rival with 
intent to kill, is evidence admissible of hostile acts 
of accused toward the woman in the absence of the 
rival Evidence of jealousy shown toward other 
persons, not connected with the homicide, is not ad¬ 
missible nor is evidence of jealousy of a wife 
tow^ard deceased admissible on the trial of her hus¬ 
band for his murder It is essential to jirovc ac¬ 
cused's knowdedge of facts relied on to establish 
icalousy as the motive for the homicide,but such 
knowledge may be showui by circumstantial evi¬ 
dence 

Evidence of threats, made by accused .igainst a 
w^oman in an endeavor to iicrsiiade her to leave her 
husband and li\f with him, is admissilile in a prose¬ 
cution against accused for asstiiilt with intent to 
murder the husband of said woman ^7 

§ 232. - Pecuniary Motive or Hope of 

Gain in General 

Evidence tending to establish a mercenary motive or 
hope of advantage on the part of accused from the death 
of deceased is admissible 

The prosecution is entitled to show matters tend¬ 
ing to establish a mtrcenarv motive or hojie of ad¬ 
vantage fiom the death of deceased on the part of 
accused,as, for example, that dece.ised was a 


that sh< <1 mJ not know' of a<fiis<(l 
rvpr doins nnv wronff—Manna v 
19J N W 1G(I 17‘) Wis JSl 

70 Pa—(\»mnionwo altli v De Pal¬ 
ma no A Tr.f), 2bS I’a JT. 


71. N 

("'■—St.aU V 

Case\, 

193 SE 

411 


212 M !7: 



Tex - 

- 

S{ ,ai hroimh \ 

Slate 

27 S \V 

2d 

1 

OS 115 Tex C 

r 587 


30 C 

J 

p 186 ne.lH 

22 



72. NM- Sli[( \ CiuinLana, 2S1 P 
30(, U) N M ns 
30 r J p ISb not. 2 5 


73 \ti 7- Em iini-- \ St.it. 2J1 P 

2 1’' 2b \i 1/ 2 1 

CaJ —People \ Shaver, 61 P 2d 1170 
7 2d '')S(i — I . (iplt \ Pannori, 

20 0 J* 1(12'I (’al \pi) r.o 
Cfa —Cild.s V Slat. lj{ SE bl'J. 41 
en '■ pp r.T 1 

Tex -J:akjn v St it. 10 S W Jd 771, 
120 Tex (_'r tlO—Poles \ Slate, 270 
S W 21)1, 102 T. \ (^T I, M 
Wash—Stale V Kichaidson, 84 I’2d 
■6!)9 107 Wash 157 

30 O J p 186 notf‘ 21 

74. Kr—State V riore, 178 SE 200, 
207 N C 618 

Tex—Wilson v State, 31 S W 2d 816, 
116 TexC^r 612 
80 C J P 186 note 25 


75. Tex—Shell v Statt, 2 10 SW 
.716 OJ Tex Ci .7 6] 

,50 ("J p 18b not. 26 

76. Via—I’oellnit/ v State. 57 So 
102S. 1 \la ^pp 121 


77. 

Til 

People \ 

Dan res 121 

N E 

r 

585 2S0 

111 4 00 



30 

<M p 

186 Hole 

2S 


7C 

s c 

State V 

Tone's, 67 S E 

160 


s i’ 

17 



50 

C J p 

1 86 not« 

2 9 


79. 

Ala- 

-Teory V 

State, 74 So 

776 

1 

7 Ma 2 

^pp 6b5 



80 

Cal — 

-People V 

Cun, 65 P 

407, 

1 

»2 Cil 

,78 0 




Particular details 

Wh.ie In. ndship of accused with 
j^irl o\. T whom devtased was killed 
w IS .nlmitttd txtlusion of d< taiN 
such as pictiUfs taken, l^ifts ex- 
. h inA^ed, letters wiitten, places visit¬ 
ed and things done tOKethei, was 
not error — Peofile v Santos, 26 P 
2ej 722, 1 11 (\il App 73b 

81. \Ia—AV'isf \ State, 66 So 128, 
11 Ala App 72 

82. <'al—Pe o[>]p V <^uf!C, 75 P 407, 
122 C’al 580 

83 Tex—Walker v .State, 206 S W 
96. 81 TevPr 136 

84. Tex—Stratton v State, 8 SW 
2d 171. 110 TexPr 254 
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85. (la —Monroe v State, 177 S E 
8 56 .70 (la App 291 

Kv—Pol. n V Commonwealth 63 S 
W 2d 772 270 Kv 703—Phiekiubv 

\ Pornrnonwe al Lh, 257 SW 824 
20(1 K\ 8 {J 

Tex .1.1 mar \ Stale, 150 S W 2d 
10 11 112 Tex(’r 01—Pradlev v 

Sl.nie, 277 SW 147 102 Tex Pr 41 

— M.irtin V State, 2ib SW 729. 91 
Tex Cr 23 

86. (la^—Monroe v State, 177 SE 

816 50 (Ja App 201 

Tex—:Martjn v Sl.rti, 236 SW 729, 
01 Tfx (b 2 5 

87. C.el" I’eople v Minamino 205 P 
163, 56 i\ilApp 386 

88 c\il - People v Uiown, 253 P 
737, 81 Pal App 226—People v 

AVillis 2 5'5 P 81 2 70 Cal \pp 165 

r;a—Willimis v State 119 SE 6H, 
1.56 (Ja 28.7 

Kv- Sh.phe*rd v Poinmonwealth, 252 
S VV 1 50, 200 Ky 25 

Mass- (\)mine)nwealth v Oettigan, 
118 ME 113, 252 M.iss 450 

Tex—Davis v Slate, 49 S W 2d 805, 
120 Tf X Cr 3 30- Thompson v 
State. 31 S W 2d 250, 1 J (, Te*x Cr 

137—S.npp V State, 223 SW 179, 
87 Tc'X Cr (.06 
30 CJ p 187 note 38. 
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burden on accused So also the business and so¬ 
cial relations between accused and deceased, not 
only just dl>out the time of the murder, but also for 
a reasonable time before, are competent evidence 
as having a direct tendency to show the motive of 
accused to obtain possession of the property of de¬ 
ceased Even transactions subsequent to the hom¬ 
icide have been held admissible where they arc part 
of a plan to gain a pecuniary advantage from the 
death of the victim 

Rebuttal Competent evidence in rebuttal of the 


state's theory is admissible for the defense.^^ 

§ 233. -Robbery 

Where the prosecution’s contention is that the homi¬ 
cide was committed for the purpose of robbery, any 
legitimate evidence tending to estabiish such fact is 
admissibie. 

Where the contention of the prosecution is that 
the homicide was committed for the purpose of rob¬ 
bery, any legitimate evidence tending to establish 
such fact IS admissible,as, for example, that dc- 


Evldence of particular facts 

(1) Where state relied on theory 
that wife’H motive in killing husband 
was to oiitain undisputed ponsession 
of money in savings account deposit¬ 
ed in hank under wife’s inaidc n 
name, admission of evidence of 
amount of savings account was not 
error—Britton v State, 70 I* id 828, 
62 Okl Ct 

(2) In murder prosecution based 
on the theoiy that accused and R 
a( ted together with purpose of ap- 
jiroiiriating det eased’s propertv, fvi- 
d( nee as to a half interest in de¬ 
ceased’s pro})erty purchased iiy R 
and whi( h he did not pay for, that 
he took it into his possession after 
the homicide, and that after the hom- 
i( id(‘ accused claimed to have pur- 
cliased an inter<\st also, and that a 
horsf wliii h was part of deceased’s 
propertv was there aftcT in posses¬ 
sion of accused’s lelatives, no ex- 
planation having lietn given there¬ 
for, was admissible', as were* the acts 
of aecusfii and R relative to the 
I)roperi> and to each other—t^inip- 
son V State, 261 SW 27S, 07 Tex 
C'r v»7 

(o) Jn piostculion of husband for 
murder of wif* permitting witness 
to ttslifj as to what witness told 
husband as to wife’s intention to get 
divorce was not c*? ror, irrespective- of 
wliethcr wife really had such inten¬ 
tion, since such testimony would 
lend to show husband’s fear of b’s- 
'ng property hv divorce, as motive- 
tor minder—I’owell v State, 175 So 
21'b 111 Fla 251 

(4) In prosecution for murder, 
whe-re alleged motive was to obtain 
prc*fc rred stock, in efCert a bond, of 
a c-orpoiaLion of which accused was 
manager and principal holdc-r of 
commc»n stock, admitting evidence of 
insolvency of c-orpoiation was prop¬ 
er—Sl<ite V Uhls, 247 I’ 105(1, 121 
Kan 177 rehearing denied 249 1’ 597 
121 Kan 5X7 
Declarations of deceased 

In prosecution for murder in which 
motive reht-d on was to obtain pre¬ 
ferred stock held by deceased, tes¬ 
timony of witness that dece'ased had 
stated that he- owned certain amount 
of such stock was properly admitted 
—^State V Uhls, supra. 


89. N Y —IN-ople v Sutherland, 48 
N E 518, 1.54 N Y 345 

30 C.T p 187 note 39 

90. Neb—Clough V State, 7 Neb 
320 

91. Mich—People V aerneJt 222 N 

W 1S5 190, 244 Mich 622, citing 

Corpus Juris. 

‘10 C.J p 1X7 note 38 [aj (2) 
Particular transactions 

j\c ts ot husband charged with 
murdering wife to obtain property of 
wife and her foster mother in 
changing bank accounts and trans¬ 
ferring property suiisequent to wife’ 
death, were admissible—People v 
Gern/Jt 222 N 1S5, 214 Mich 622 

92. Evidence held inadmissible 

R« M-c ted testimonv that wUnc-ss, 
on dav iMfore homicide- saw accused 
ind anothc-r in Ford coup6 was not 
icltuital of theory that accused killed 
dec-easc-d to get his car. and testi¬ 
mony as to statemc-nts of accused 
before homicide as to Ford coupf 
was properlv rejected, in absence- of 
showing of eonneetion bc-twe-cn such 
coiipf and one* for* possession of 
which state cc>ntended accused kill«*d 
dc c t as< d — Smith v State 285 S W 
l(l')4 101 TexPr 567 

93 Ala—Jaivis v State, 120 So 
127 220 Ala 501- Thomas v' State- 
Ill So 212, 215 Ala 497 
Id.iho—State \ R« ding, 13 P 2d 25 5 
52 leiabo 2(,0 

Kv —Keller v (^omnionvNealth, 20 S 
W 2(1 ‘lOX, 2 JO Kv 815—Ectmonds v 
(\)mmonweaUh 20 S \V 2d 715 220 
Kv 725 

NH—State V Ilause, 120 A 711, 82 
Nil IM 

NJ—Strite V McNamara, 184 A 797, 
lib N J Usw 197 dissenting opin¬ 
ion 185 A 479. 116 N J Raw 497 
certiorari denied McNamara v 
State of New Jersey, 57 SCI 32 
299 US 56X 81 U Ed 419 

Ph— ckimrnonweallh v Flon, 150 A 
290, 300 Pu 125 

Slate V Blanden ISO SE 6X1, 
177 SC 1 

Tex — Lee V State, Cr , 161 S W 2d 
290—(kantrell v State, 86 S AV 2d 
777 129 Tex Cr 240—Maxey v 

State, 285 S \V 617, 104 Tex Cr 
601 


Wash—State v Evans. 258 P 845. 

115 Wash 4 
30 C 1 p 187 not(> 41 
Admissibility of evidence as to pos- 
Hehsion of money of deceased gen¬ 
erally see infra § 250 
Financial condition of aocuned 

(1) Testimony that one accused 
of murder m commission of roblierv 
was without money immediately be 
fore killing and that he had consid¬ 
erable money ^boTt time thereafter, 
IS .idmissihle to show motive 

Iowa — State v Swank, 296 N W 219, 
229 Iowa 1123 

Tc-x—Kavc-s V State, 113 S W 2d 909, 
112 TcxCr 627 

WVa—State v Williams, 127 SE 
220, 98 W Va 45X 

(2) In trial for murder of one 
churned to hav< been robbe-d by ac¬ 
cused evidence that accused failed 
to pay taxes on his home lor sc veral 
V’c ars hr lore- murder had dc-liriquent 
\vat(-T l)ill at time of crime, and 
placed mortgage on home after hom¬ 
icide, was me ompc-tc lit to show mo¬ 
tive-—Ilodgins V State, 190 So X75, 
139 Fla 226 124 ALR 450 

That witnoBB found deceased’s 
pocketbook at scene of homicide is 
admissible to (‘sialilish rolibcrv as 
probable mot ive — Nic liols v State-, 
29X P SS6, 50 Okl Cr 109 
Declarations of accused 

Testimonv that two or three weeks 
lx lore honiieidc accu**cl told wltne^s 
that he was going to have some mon¬ 
ey, and kn»-vv that stingv man had 
two thousand live hundred dollars, 
not naming him was competent to 
shc^w motive*, and not loc> remote — 
Huddleston v Commonwealth, 64 S 
W 2d 4 50, 251 Kv 172 

Accused’s need for money 

In homicide piosecution, testimony 
that accused gambled, ofCc-red to 
show accused’s need for nionev. and, 
therc-foie, the- motive* for killing was 
admissible—Moss v I’eople, 18 P 2d 
31G 92 Colo 88 

Other robberies 

(1) In prosecution for murder in 
the perpetration of robborv testimo¬ 
ny that witness and accused had 
committed other rohbei ic-s a short 
time before killing was propel]y ad¬ 
mitted to show motive was to rob 
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ceased had the reputation of hcingf a wealthy man,®^ 
at least when accused h.id knowledge thereof,that 
deceased usually had money in his possession®® on 
IJarticular days of each week,®*^ that deceased to the 
knowledge or opportunity of knowledge of accused 
had money or valuables on his person or in his house 


shortly before the homicide,®® or that, after the 
homicide, deceased had on his person less money 
than shortly before ®® Evidence of prior possession 
of money or valuables is admissible although no part 
thereof is traced into accused’s possession,^ or even 
though knowledge of the fact of possession by dc- 


vlctim—Swain v State, 15 N E 2d 
281, 214 Ind 412 

(2) In prosecution for murder of 
plant emplovee, evidence of accused’s 
assoc latmri with another in commis¬ 
sion of sc‘Ti<s of holdufis in vicinity 
of fntal shooLinf^ was .idmissiliJe as 
tcndinjT to show motive lor killinR of 
cnifiloyee—t'oopei v State, 1S4 SE 
71G. 182 Ga 42, 104 ALK 1209 
Excluding' evidence of other motives 
W'hcrt* only motive involv'cd in 
murder prosecution is robhc'ry of d<‘- 
<cis(d unvthiug bearing on rohherv 
as motive is admissilile, hut evicifn<.«^ 
of other motives is not adrnissilile -- 
I’eoplc' V Perkins, 06 T' 2d 621, 8 Cal 
2d 502 

Evidence held inadmissible 

Admission of te‘>timon\, in trial 
fcjl murder in (oinmittiiig Tobh<‘r\ 
as to production of letter, thanking 
ac eus(‘d for money scint at court ot 
inquiry lield m accusc'd's absence, 
w^as prejudici.il cmiui —J ic k v Coiri- 
rnoiiWealLh, 1 S W 2d 'lOl, 222 Iw 
r.4 6 

94. Ind -‘Musser v Slate, 61 NE 
1, I.')? Ind 12S 

95 T< X—Eari(astt‘r v State, (^r , 31 
S VV 513 

96 Ma —Me Don.ild v State, 1 So 2d 

63S 2 11 Ala 172 

l)el--Slate \ lions 12^ A 530, 2 VV 
VV Harr 180 

(Ja—VV’esLheiiv v State 101 SE 
905, 175 iicL 115 — Thorn [ison v 

State 141 SE 501, 106 (la 7.38 - 
Tliornpson v State, 142 SE 806, 
166 Ga .312 
21* C f p 187 note 44. 

Bemoteness 

VVhirt th(‘ stat(‘ relied on rolihcry 
us the motive evidence I hit d<c( isc d 
in Ma\, preceding Hu hoinu ich in 
September, wms in jiosscs^ion of a 
considerable sum of rnonc-y which 
ht was ae ( u*-Lome d to carry on his 
person w.is relevant to the* issue, 
and not too remote is to requin its 
exclusion -l.o\el V Stale, 2 18 S VV" 

'119 9 2 Tc>x e Y 0 I 3 

Knowledge of accused necessary 

VVlitie sl.ite in setUirig to show 
lohberv as motive of homicide rtdies 
on proof as to the pt.ietKt> of de- 
ci\'is(>d to carrv Jarm •-ums of mon¬ 
ey on his person, additional proof of 
accused’s knowledge of such jirac.- 
tice Is necc'ssary. but such evidence 
may be circumstantial by showing 
opportunity to know sucli practice 
provided practice thus bhown is not 
too remote In time or place to be rel¬ 


evant to proved opportunity and 
que-stJon of motive—Irwin v State 
22 SE2d 499, 68 Oa App 631) 

97. Custom 

(1) ?Ividcnce of custom or habit of 
deceased to secure monev from bank 
on particular d.iy of week, and take 
it to c c>mpanv ottic ea to pay em- 
plovcos. is admissible to show mo¬ 
tive— Gommonwealth v Lawrence, 
127 \ 4b3, 282 I*a 128 

(2) lOvidcnce showing custom of 
decedent, who was killed on Thurs¬ 
day night, to have large sum of 
money in his possession on Thursday 
and Eridav of each we‘ek was admis¬ 
sible to show he had such sum on 
night of hornic idt --State v Beard, 
17.S SE 242, 207 NG 673 

(5) Evidence bv deceased’s widow 
as to fac.t that it was usual for de- 
ccasi'd to tike* home money with 
him from store on Saturday nights 
was admissible, as against contem- 
tion that e\ idc*nc( showed no csiab- 
Iislud or regular custom, extent and 
regul iritv or repetition nc'cessarv' to 
give act (.harac Ic r of custom being 
matter c»r f i< t - Slate v Hause 120 
A 713, 82 XII 155 

98 Ala—\"eriic)ii v State 196 So 
96, 229 Ala 593, certiorari denied 
Veinon v State of Alabama, 61 S 
(’t 1 53 21 1 US 694 85 Ti Ed H9, 

rt hearing dcuiicd 61 S CM {')0, 511 

US 7 50 S3 Ti Ed 17.3 vaealc'd 61 
SeM 8J5, 515 US 540 85 J. Ed 

1309, icilicnan granted 61 S Ut 
S 5 5 5 1 3 US 3 10 8 3 L Ed 1.309, 

nversid on other grounds GI S Ut 
109 2 21 5 I' S 3 17 S3 L Ed 1315 

f’olo -aioss v People, IS 1’2d 316, 
9 2 Colo 88 

Ga Irwin v State 22 S J<] 2d 499, 
l».S Ga \pp 6 50 

Mo—Stale V Shepard 67 S AV 2d 91, 
331 Mo 42 5 

N J —Stall V Cicnuengo, 185 A 65, 
116 N .1 Law 102 

iMi—Coniinoiivvca llh v Lawrence, 
127 A 16.3, 282 Pa 128 
Tex Cobb V State 77 S W 2d 667, 
127 TexCr ,304 —Howard v State, 
13 SW2d SO. Ill TexCr 203— 
Ba/an v State, 12 S AV 2d 788, 111 
Tex Cr 2 20—Moore v Slate 296 S 
AV JOS, 107 Tc*x(Y 287—Maxey v 
Slate, 285 S \V bl7, J04 TexCr 
661 

VVA"a—Slate v Sauls. 116 SE 391, 
93 AA^Va 276 
30 C J p 187 note 45 

Testimony tliat deceased sold cot¬ 
ton just he'forc* he was killed and 
cashed many checks is admissible — 
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Thompson v State, 144 S B 301, 166 
Ga 758 

Bemoteness 

(1) 11 is proper to prove that de¬ 
ceased had money in his possession 
shortly before the homicide to show 
that the motive of the (Time was 
robbery, how far back the* inquiry 
should go hc'ing dependent on the 
character and business habits of de¬ 
ceased and othc‘r circumstances 
whie h would make it prohalile that 
he still had the money at the time 
of his death and evidence that de¬ 
ceased h id money three wt*eks be¬ 
fore his death was there-fore admis¬ 
sible on the state’s offer to show that 
it was not his habit to spend rnueh 
money—State v Long, Del, 123 A 
3 30, 2 WAV Harr 380 

(2) Evidemco ahow'ing money in 
possession of deceased on d,iv before 
the horiiieide was admissible* as 
against objcetiori that such evidence 
was too rt‘m()te —.‘State v Dorland, 
89 P 2d .395, 161 Or 403 
Payments made to deceased 

(1) There* being evidence that one 

motive for homicide* wms robbery 
it WHS not error to permit husbi nd 
of decedent to testifv thil a few 
da>s bc'Jore homn ide* he had given 
her tor tv dollars and fact that she 
had jiaid out money on household 
e xpe*nses .afterward did not ri nder It 
irr(‘l(\anl and immate'rial—Eugee v 
St^lc 126 SE 471 1 39 Ga 601 

(2) T«*stiinonv as to paving de¬ 
ceased nioiithli is inadmissible* on is¬ 
sue ot rcibberv as motive for rraurdor 
until It IS showm that .aeeused had 
knowlidge there'of—Mf(\>v v .State 
291 S VV’ 372, 106 TexCr 39 5 

(5) A\"Uriess’ tesiinmny that he 
Iiaid deccastel seimt money be>fore 
killing is iiiidmissible to show mo¬ 
tive in dlisenee cif ’-liowmg that ac- 
e us(*d who vvMs not present, know of 
payment eir that deceased had sue h 
ineme v^ at or abeiul lime of tragedv — 
.St.ite V Leib, 201 N AV 29, 198 Iowa 
1213 

99 All—Johnson v .State, 102 .So 
897 212 Ala 464 

Iowa—Slate v Swank. 296 N AV 219, 
229 leew'cl 112 5 

Mo—State v Shepard, 67 S AV 2d 91, 
3 24 Me) 42 5 

NC—State v Atwood, 97 SE 12, 
176 N 704 

Or—State v Borland, 89 P 2d 595, 
161 Or 403 

1. Jrk—Houston v Slate, 264 SW 
869, 165 Ark 294 
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ceased is not brought home to accused 2 Testimony 
that deceased had money of the same character and 
denomination as that in the jiossession of accused 
after the crime has been held relevant ^ It may be 
shown that accused was endeavoring to ascertain 
what money deceased had and was purposing to get 
it by devious ways ^ A previous proposal by ac¬ 
cused to undertake a robbery has been held admis¬ 
sible,^ but evidence of subsequent suggestions by 
accused as to a bank robbery, not connected with 
the crime under investigation, has been held inad¬ 
missible to show that such crime was committed by 
him to obtain money ^ Wheic n is shown that de¬ 
ceased was possessed of a considerable sum, pay¬ 
ments by the tirisoner before, as well as after, the 
homicide may he shown 

Rebuttal Fvidence in rebuttal of the state’s the¬ 
ory is admissible for the deft use ^ The exclusion 
of evidence that accused was in comfortable finan¬ 
cial circumstances has, however, been held not prc]- 
udicial to accused ^ It is not permissible to jirove 
that deceased had no funds at a jicnod long pi lor 
to the homicide,^® and testimony as to the largest 
sum deceased ever had in a bank is incompetent to 
disjirove the motive of robbery A dtclaration by 
accused before the homicide to show his iiossession 
of mont'y at that time is in.idmissililc 


§ 234. -Obtainment of Property by Grant, 

Devise, or Descent 

Evidence that accused was an heir of deceased or 
believed, although erroneously, that title would be cast 
to his advantage in the event he survived the victim, and 
of the forgery of papers vesting property in accused on 
the death of deceased is admissible on the question of 
motive 

Evidence of the fact that accused was an heir 
of deceased and would come into the possession of 
jiroperty on his death is admissible as showing a 
motive for the commission of the crinK,^’^ and the 
value of such property known to accused before 
the homicide,^^ or accused’s knowledge or informa¬ 
tion as to the existence of such jiroiiertyl'** may be 
shown, but it is error to allow evidence that ac¬ 
cused was in indigent ciicumstances Evidence 
of accused’s belief that the title to property would 
be cast to his advantage if he survived the owner 
by reason of his homicidal act, is admissible,even 
though the belief was eironeous^® Evidence of a 
will made by decedent in favor of accused is admis¬ 
sible,^*^ provided the hitter had knowledge thereof 
prior to tht homicide Tt may be shown that de¬ 
ceased, to the knowledge of accused, had delivered 
a deed in escrow to be delivered to a relative of ac¬ 
cused at the death of deceasedAccused may 
show^ in rebuttal declarations of deceased to estaii- 


N(b- V state, 119 NW 178 

R'l Neb 

Tpx —Uamirtz v Slate, CY, 1G4 SW 
2d 1020 

2. Cal —Peoplf v Tlongo, 145 P 
1017 UP ("dl 71 

30 J p 187 note 48 

3. Kv —lOdmonds v Commonwealth, 
20 S W 2d 745, 230 Ky 725 

SemoteneBB 

In murder prosecution admission 
of testimony as to withdrawals of 
fiTold made b> dec easc'd troni bunk 
some five years before* the* homicide, 
to substantiate prosecution’s Ihcorv 
that ten dollar ^old piec*e used bv 
accused to purchase certain articles 
was taken bv him from dec < ^s^*d, 
was not error as against contention 
that such evidence was too remote — 
People V (Irefn, 87 I’2d S21, 13 Cal 
2d 37 

4. \la — Byers v State, 16 So 716, 
105 Ala 31 

5. Ga—Stafford v State, 55 Ga 591 

6. Ill —People V Pfansehmidt, 101 
NW SOI 262 Ill 411, Ann Cas 
Uir>\ 1171 

30 C I p 188 note 61. 

7. Neb—Clouph v State, 7 Neb 320 

S. Tox — BancaHter y State, Cr , 81 
SW 515 

80 CJ p 188 note 63 


Bank deposltB by decedent 

Where* on the state’s theorv of 
robbery, Jl is permitted to show tbit 
sborll> before the* homicide deceased 
had money on bis person in a con¬ 
siderable a'hiount which was not 
found on him imrnc^dialt Iv after the* 
homicide it was error to reject evM- 
dcinc* ofle*rcd i)> ac ruse*d showitiK or 
tending; to show', that decreased on 
the t veniriK of the same day had de‘- 
peisitcd in hank to his credit a con¬ 
siderable aniouiu of f urre ne c and 
checks thereby to account for the 
abstnee of the money from hiv, pt‘i- 
son after the homicide —Stale* v 
Sauls, 116 SK 391, 93 Va 276 

9 Idaho—State \ Allen, 131 P. 

1112 23 Idaho 772 

Evidence irrelevant 

Testirnoriv that accused had intcM- 
c sc in bank account was properly re¬ 
jected a.s irrelevant, where slate 
made no effort to show that accused 
was without money before the hom- 
K idc or did not attempt to identity 
money found on the person of ac¬ 
cuse d as that of deceased Graham 
V State, 69 S W 2d 73, 126 Tex Ch 
531 

10. Tex —Lancaster v State, 35 S 
W 165 36 Tex Gr 16 

11. Wash—State v Coella, 36 P 
474, 8 Wash 612 
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12 Mass—Gommonweallh v Slur- 

tivant, 117 Mass 122, 19 Am R 

401 

13 Ti X—H(xt V Stale, 271 SW 
81, 100 Tex O 24 

30 (’J p 188 note 58 

14 Gil—I’eoplc* y Wtber, 86 P 671, 
J 19 Gal .12 5 

Tnd—Davidson v State U VE 972. 
135 Ind 254 

15 Chi --Johnson v Stale 5 7 S E 

S4. 128 Ga 71 

ZnquineB by accused ns to de- 

cc*a-^ed’s finamial condition may he* 
shown—Gommonwc*,ilth v' Gctlipan, 
HR N E 113 252 Mass 150 

16 Ga—.Johnson v State, 67 SE 

8i 128 Ga 71 

17. Ala —Gallant v State, 52 So 

7 19 1 (,7 \ la bO 

Mass- Gomnionwealth y Clcttisan, 
118 VE 113, 252 Mass 450 

18. Ala—(Jallant v State, 52 So 

7J9 167 Ala 60 

19 NY—People^ V Soper. 153 NE 
413 24J N Y 320 

30 GJ p 188 note 64 

20. Gal --People v Brown, 253 P. 
735 81 Gal App 226 

10 CJ p 188 note 4J5 

21. Mass—Gommonwealth v Dorr, 
103 NE 902, 216 Mass 314 
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lish a gift to him of the property of which he was 
found in possession 22 

The forgery of papers vesting property in accused 
on the death of decedent may be shown. 23 On a 
trial for homicide by an accomplice of accused m 
pursuance of a conspiracy, evidence that a will of 
deceased, in which licensed is named as a residuary 
legatee and deviste, and in which the accomplice is 
not named as a btneficiary, is a forgery is material 
as tending to show absence of motive in the accom¬ 
plice to commit the murder on his own account 24 


§ 235. - Obtaining of Proceeds of Life 

Insurance 

Evidence tending to show that accused's motive was 
to obtain the proceeds of policies of insurance on the 
life of deceased is admissible even where accused is not 
the beneficiary if he is shown to have had an interest 
in the collection of the insurance 

Evidence tending to show that the motive of ac¬ 
cused was to obtain the proceeds of policies of in¬ 
surance on the life of deceased is admissible 2B So 
evidence of the existence of such insurance is ad¬ 
missible,26 although accused must be shown to have 
had knowledge thereof27 before the death of de- 


28L Pa—Commonwealth v Twitch- 
fll, 1 Prow Hi 

23. SI)—State v Coleman, 98 NVV 
175, 17 SD lot 

24. NV—TVopU V Ferone, lOTi N 

YS t4S, IJfl \pp Piv afllrnied 

SO N E 4.54, l')G NY 5 JJ 

25. Cal—l^eople v Eiseni>a, 91 P 2d 

569, 14 Cal 2d 401, supeisedjr.ft 

opinion, SO 1* 2d SO, lertior.m 
Kianted l^isenba v P«*ople ol State 
of Calitornici 61 SCI hS, two cas¬ 
es, '111 US 617 S5 EEd VM. af¬ 
firmed bl S (H S22, two cases, .114 
US 537, 85 L Ed 1507, vacated 61 
set 056, two cases, 313 S 597 
85 U Ed 3 550, allirmed 6J S Ct 280 
314 TTS 310, 86 J. Ed 166 rehear¬ 
ing, denied 03 S Ct 630 two cases 
.'315 U S 831. 86 U Ed 1333 

DC—T>ic Iverson v U S, 65 F 3cl 834 
63 App D C 101 certiorari denied 
54 S Ct 89, 300 U S 66.., 78 L Ed 
575 

Ca—lohnson v State, 1 S E 3d 609, 
188 (la 771—Powers \ State, 157 
SE 105, 172 G.i 1—Tanner v 

Slnf 1 JO SIC 64, 161 Ga lOj 
Mo—Stale \ Hancock, 101 S W 2d 
3 11, Oin Mo 918 

Tex—Black \ Slate, 138 S VV 3d 400, 
137 Tt \ Cl 17 J 
30 C.J p ISS note 70 
Insurance carried by accused 

(1) The* lact that accused chained 
heavv insnranccr on life of deceased 
is relevant on cjuesiion of motive 
SC- Stite \ Thom.as, 156 SE 169, 
150 S(" 76 

Tc-x— Barks \ .State, 63 S W 2d 301, 
134 Tex (3r 10.5 

(3) In prosecution for murder of 
dauj^htcr on whc.sc life accused car¬ 
ried irisurinci, (vidniuc that accused 
carried insu».an(c on life of widow 
whom he had hrcaiphl to live in his 
home after rlialh of second wife., and 
also on life of widow's mother, 
whoHe i.Iivsii lan had stated that she 
had c‘om<> near cJvmK from stT\ch- 
nine poisoning, was competent — 
State V Smoak, 105 SE 72, 213 NC 
79 

Insurance applications 

(1) In prosecution for murdc'r by 
poiison, wherein accused denied pro¬ 


curing insurance on life of victim 
payable to himself and contended 
that insurance was procured bv vic¬ 
tim. family history of victim which 
was a part of original application for 
insurance was admissible—Bainbert 
V Slate. 174 So 298. 234 Ala 155 

(2) In prosecution for murder of 
accused's wife, insurance agent'b tes- 
timoriv that within two ve.ars before 
homicide accused applied lor insur¬ 
ance on wife's life w'a.s admissible, in 
view' of evidence that accused later 
• •btairied through different agent pol¬ 
icy on Wife’s life payable to accused 
and in force at time of homicide — 
Heckwerth v State. 190 SE 184, 183 
Ga 871 

(3) \ecused’s applic'ations for in- 
suiance on decedent’s life although 
refused were adrni^.sil.le as showing 
motive—Slate v Thomas, 156 SE 
169, 159 SU 76 

Additional Insurance sought by ac- 
cused 

In piosecution of aeousc'd for mur¬ 
dering dccea'-.ed for insurance money 
bv drowning, trial court did not err 
in admitting evideroc that accused 
had nc’gotiated for additional life in¬ 
surance on the lift of dc‘ceased for 
the purpose c.f showing motive, 
where accu^c>d had no insurable in- 
tere.st In dceeastU, and in applv mg 
for the insurance made himself the 
bcneflciarv' and f.ilscdv described 
liimself as deceasc*d’s nephew iVini- 
monwealth v I’etrilJo, 19 A 2d 288, 
3 41 l*a 209 

Evidence of accused’s first wife’s 
death from poisoning, and of insur¬ 
ance of her lllc with accused as ben- 
eticiarv, was admissible in Inal for 
niurd^'i c.f his second wife, killed and 
insured in same manner, in or dc*T to 
show Ins motive—People v Gosden, 
50 P 2d 211, 6 Cal 2d 14 

njiancial condition of aoensed 

(1) In piosecutic.n of benetlc'iary 
for murder of insured, evidence that 
ace used was in embarrassed financial 
circumstanets Is admissjble in some 
jurisdjc tions on the question of mo¬ 
tive 

SC—Slate V Thomas, 156 SE 169, 

159 SC 76 


Tex—Parka v State. 6 4 S VV 2d 301, 
124 Tex Cr 405 

(2) But in other jurisdictions it 
has been held that evidence of ac¬ 
cused’s financial c ondition is inad¬ 
missible — Johnson v State, 57 S E 
8i, 138 Ga 71 

(3) Under the latter rule, however, 
evidence that accusc'd had procured 
lo.ins bv false pretenses which were 
settled bv payment of insurance pro¬ 
ceeds is not inadmismblc as relat¬ 
ing to accused’s financial condition — 
Williams v State. 170 SE 281, 177 
Ga 391 

26. Tex —next v State, 271 S V\^ 

8 1 ]00 Tc'x Cr 34 

30 C I p 189 not(‘ 71 
Policy adxuiBsiblo 

(1) Tiw* insurance polic'y is gc'ii- 
erally admissible 

Vri/.—Turhv v Slate, .59 P 2d 313, 
48 Aii^ 61 

Ga—C\uiadv v State, 154 SE 333 
171 Ga 11 

NM “Stale V Wickrnan, 4,J P 2d 933, 
39 N M 198 

Okl—Scott V Stale 57 1’2d 639, 59 
Okl ("r 231 

Tc‘x—Hc'cse V State 151 S W 3d 838, 
112 Tex Cr 3 54 

Wash—Slate v Lc uch, 88 I'2d 4 4 0. 
198 Wash 331 

(3) In a pi osec ut ion of a wife* for 
iiuirdciing her hiisb.md insurance* 
j.olic les on Ins life p.avablc to hc*r 
and found iri her euslodv were ad¬ 
missible to show motive evc‘n 
though thev w'c re not shown to be 
in force, it not appcvinng that they 
were nc.t m foice—Williams v State, 
119 S E 64 4, 1 56 Ga 285 
Certificate admissible 

(’’ertiflc at« s of group insurance* on 
life of deceased, one ot whic h named 
accused as bc'nc llciai v, were admis¬ 
sible over objection that ccrtihcaUs 
were not complete' contracts without 
master policy, .since statutory lule 
applied in civil cases where policy 
constitutes cause of action is not ap¬ 
plicable in criminal cases where sole 
purpose iH to show niolivc —lones v 
State, 185 SE 571. 182 Ga 378 

27. Wash — State v Beuch, 88 P 3d 
440, 1 98 Wash 331 

30 CJ p 189 note 72. 
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cedent Evidence of such knowledge on the part 
of accused IS admissible Where there is evidence 
tending to show an interest in accused in the col¬ 
lection of insurance payable to another, the exist¬ 
ence of such insurance may be shown but oth¬ 
erwise evidence is not admissible as to insurance on 
the life of deceased unless accused is the beneficiary 
or believed himself to be the beneficiary Refer¬ 
ences by accused to insurance on the life of de¬ 
ceased may be shown as indicating his impression 
or belief and possible motive The payment of 
premiums by accused'^3 financial inability 

of deceased to carry the insurance'^'^ may be shown 
Jt may also be shown that accused made proof of 
the death shortly after tht killing Evidence as 
to the details of procuring and collecting the pio- 
ceeds of insurance policies is inadmissible 

Where the contention of the prosecution is that 
accused killed deceased with a view of causing the 
body of deceased to be mistaken for that of accused, 
evidence that accused had taken out insurance on 
his own life payable to a member of his family*^" 


and that he was in an embarrassed financial condi- 
tion^s IS admissible on the question of motive. 

Rebuttal Com])etent evidence in rebuttal of the 
state’s theory is admissible for the defense Thus 
it may be shown in rebuttal that accused knew that 
the insurance policies were of slight value Evi¬ 
dence of insurance procured by accused in favor of 
deceased, however, is not admissible in rebuttal of 
evidence of such motive 

§ 236. Threats by Accused 

a In general 

b Indefinite, impersonal, and conditional 
threats 

c Threats against class 

a. In General 

Evidence of previous threats by the accused to kill 
the deceased ordinarily is admissible 

Previous threats by accused to kill deceased may 
be shown,^*2 for example, for the purixise of identi- 


Knowledg-e of co-conspirator I 

In prosi'oution of wife for murcli'T 1 
ol husband on theory that wilt and 
third permin wen a< in con< ej t 
in pel peti<i tion of crime, there was 
no error in ailrniftiiiR' e\idenee re- 
p^ardin^r in^airanc* taken out In third 
p(T«;on on husband’s life iiotwilh- 
standinK ab*-.* nt e of showing: that 
wif* kiM w of insuifimr' unlil after 
husbami's deatli, wIk'Ti t \ idem < was 
admit led in (onneclion with evidence 
that witf niadf no protc'st olijec f ion 
or comment on learniriAt that llnrd 
person had l.iKen out insurance - 
Commonwealth v Cncobbe, 10 A 2d 
71 141 I*a 187 

28 Mu h—I’eople v Vueibach 141 
N U SCO 17(. Mich 23 

29 Abi-Burton v State, 60 So 913, 
101 Ala 2 

Mich- I*eo]>l(' V Aueibach, 141 N 
AV SCO, 176 Muh 23 

30. Ala—I’ritt v Slate, 66 S VV’^ 308, 
10 Ala \pp 67 

Necessity for Bhowing- how interest 
acquired 

“It I's tad essential that 

it be shown just how he came to 
have an interest in the insuiaiKe 
money If theic be evidence teiul- 
ing to show he did have an interest 
In It, <‘Videnfe is proper to show the 
exmtem e of such fund ”—Turner v 
State, 110 So 447, 148, 224 Ala 5 
granting certiorari and lemanding 
cause 140 So 4 16 2o AlaApp 21, cc*r- 
tloiari denied 110 So 448, 224 Ala 
,346 Confoimed to 140 So 445, 26 
Ala App 31 

Where evidence showed conspiracy 

and illicit relationship between ac¬ 


cused and the wufe of deceased, the 
latter’s life insurance policies nam¬ 
ing thi* wif< ns beneflciaiy were 
properly admitud—People v Don, 
178 NE 476 346 Ill 29") 

Policy payable to accused’s wife 
In pros(cution of bov’fe st<*pfather 
for rnurdtr ol l>ov, evidence relating 
to irisiirame policies on hoy's life 
was .idmissible, although polu les 
were payable to boy’s mother who 
livi'd with st<‘pf«^th<:r, on showing 
that stepfathoi kntw of the polu les 
—Johnson v Stab 197 SE 786, 1 86 
Ga 324 

31. Ga —Johnson v State, 57 SE 

84 128 Ga 71 

111 l’n)j)lt V Weitzman 198 N E 
711 b2 in 11 

Tex -Black v State, 128 S W 2d 406, 
1 17 Tex (’’r 173 
to CJ p 189 note 76 

32. Ga—Johnson v State, 60 SE 
168, 130 CJa 22 

33 N C—Stale* v Frem h, 166 SE 
747. 203 NC 632 
Advance payments 

In prosecution for murder of 
d.iuglitcr, testimony that insurance 
carried b\ accused on daughter’s life 
was jiaid two weeks farther in ed- 
vnru e than any othei policy whu h 
accused held in same company was 
(ompetent—State v Sinoak, 195 S 
E 72, 21 t N G 79. 

34. Evidence of particular facts held 
admissible 

(1) Testimony that deceased lived 
in a small, nieageily furnished box 
house and was in very poor circum¬ 
stances was competent in determin¬ 
ing ciuestion of conspiracy to murder 
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deceased to collect proceeds of life 
polu y, as tending to show that de¬ 
ceased w'as not financially abb* to 
carry insurance—State v Mansker 
98 S W 2d 666, 4 19 Mo 914 

(2) Testimony of parents as to 
whe ther their bov had evei had sixty 
dollars was admissible m prosecu¬ 
tion lor assault to murder l)ov to 
procure insurance, w’hc re state claim- 
c-d accused paid for insurance — 
Gotton \ State 19 S W 2d 319, 113 
Tex Cr 188 

35. Ala --Spicer v State, 6.6 So 
972. 1 88 Ala 9 

36. Ala—Spicer v State, supra 

37. Or—Slate \ Brumfield, 299 P 
129, 191 Or 606 

38. Mass—Gomnion wealth v Di 

Stasio, 1 N E 2d 189 291 Mass 

273 

39. Evidence held admissible to re¬ 
fute charge of procuration of insur¬ 
ance on husl>aTicl to di\uU proceeds 
after miirdc'ring him —St.ite v Gon- 


dit, 

279 S W 286, 

30 7 Mo 

393 

40 

Neb—Jahnkf ^ 

Stale, 

94 1 
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164 

41. 
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State, 
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42. Ala—Jackson v Stale, 96 So 
296 299 Ala 376—BulTalow^ v 

State 143 So 907, 26 AlaApp 227 
certiorari denu'ci 143 So 908 225 

Ala 613—(tlaclden v State, 126 So 
398 23 AlaApp 416—Valentine v 
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Kv—T >c>an v Gommonw'ealth, 83 S 
W 2d 887, 260 Kv 97 
La — State v. Davis, 97 So 449, 154 
La 296. 
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f>ing accused as the person who did the killing, 
or of determining whether the blow given deceased 
was intentional or accidental,'*'* or whether accused 
or deceased was the aggressor on the occasion of 
the killing,'**'' or to show malice, as discussed supra 
§ 206, or motive, as discussed supra § 223 The fact 
that the threats were made a considerable time be¬ 
fore the homicide generally affects iheir weight and 
not their admissibility,'*® but it has been held that 
a thical made a considerable time before the homi¬ 
cide may be inadmissible on the ground of remote¬ 
ness A threatening anonymous letter not con¬ 
nected with accused is inadmissible '*^ Where ev¬ 
idence of threats is admissible, it is projier to give 
the names of those present when they were made 

Kvidtnct of thieats is subject to rebuttal by ac¬ 
cused by disjiroving or explaining the threats®® or 
by showing reconciliation but it is not .ulmisst- 
ble to show in rebuttal that accusul is a man of vio¬ 
lent jiassions and in the habit of using threattning 
languagt,®- and it is not error to ex'clude an ex¬ 
plan.ition which IS already in evidence so far as 
relevant Where accused uneciuivocally denies 
threats attributed to him, it is not error to refuse 
to peimit him to state that if he used suth expres¬ 


sion, he had no reference to deceased The state 
may in turn reply to accused’s evidence in rebut¬ 
tal 

Threats against life of president of United 
States In a prosecution for knowingly and will¬ 
fully threatening the life of the president of the 
United States, evidence of other statements and 
instances showing the sympathy of accused with 
the cause of a country with which the United States 
IS at war is admissible to show the willful and seri¬ 
ous nature of the threats charged ®® 

b. Indefinite, Impersonal, and Conditional 
Threats 

Indefinite, impersonal, and conditional threats are 
admissible when they are shown to refer to the de¬ 
ceased 

A till eat to kill or injure someone, not dt finitely 
designated, is admissilile in evidence®'^ when olhei 
facts adduced gne individuation to it so that, as 
It is generally held, the jury may inftr that the> 
wa*re made against deceased,®® but there is author¬ 
ity requiring it to appear to a reasonable certainty 
that accused directed the threat against deceased, 
and holding, if the evidence leaves that matter in 
doubt, that the doubt must be resolved in accused's 


Mo—State v Millsap, 276 SW O^f), 
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Tex - v State, 44 S W 2d SSf), 

119 Tt‘X Cr 4()S—l)o\er v State, 
277 SVV 675 102 T« x O 112 

Sayles V State, 27.5 S\V 831, 101 
Tex Cr 333 
3(1 C J I) 1 S‘) note 83 
Hostile » xpressions not amounting 
to tlir»at«^ see infi.i § 243 
Time, place, and circomstances 

(1) The pciiti<ular lime or placf 
and cirfumstnnees of making of 
thnMts hv a< < used a^,ainst deceased 
need not be shown—Shelton \ Stale, 
117 So 8, 217 Ala 46.5 

(2) Itut the manner in A\h]<h tin 
threats w'eie made mav he shown — 
Martin v State, 295 S W 1098, 107 
TexCr 151 

(3) So also the time ma\ he 
shown and for ttiis purpose a hond 
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to dc tc rrnine the time of makinR 
tin threats npainst his wife* the (es- 
limon\ of witnessc's boln^^ that they 
were made about the nc^xt dav aft<*r 
his rcb'ast —State v Cook, 217 1* 42, 
126 Wash 81 

43 till—Avcoik V Slate, 4 S 2d 
221, 188 (la ^.50- Burden v State 
186 SE 555 1S2 Ca 533 
30 CJ p 18!) nolt 84 

InadmiBslbla as substantive evidence 

(1) Previous thre^ats made l)v ac¬ 
cused against deceased are mad 


missibk as .substantne oNidt'nct that 
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lutiriR the crmit c liar Red—Holman 
V Commonw^ealth, 1C5 S W 2d 167, 
291 Ky 622—Decker v Common¬ 
wealth, 128 S \V 2d 600 278 Kv 145— 
Evans v Commonw t alth, 299 S W 
563, 221 Kv 648 

(2) As .ippc am infra tj 321, tin 
guilt o1 accused eanriot be cstablish- 
c*d b\ iin re thre ats 

44. (\tl—IXople V Pilassou, 111 P 
109, H CalApp 12 3 

45. Kv—Deckel \ Commonwealth, 

128 S A\ 2d 600. 27S Kj 145— 

irc'n*^lcj \ (.Vimmonw c cilf h, 95 S 
A\ 2d 561, 2(»1 K\ 718—Evans \ 
Commonwealth, 299 SW 553, 221 
Kv 64 8 

La - State v Wooten, 67 So 366, 136 
La 560 

Threats of deceased as hearing on 
sflf-dtfense generally s<‘e infra ^ 
276 

46. Ala—Shelton v State 117 So 
8, 217 Ala 1Cr> 

Ga—Shafer \ Stale, 13 S E 2d 708 
191 Ga 722—Uurderi v State, 186 
SE 555 182 Ga 53 1 
Ky—('•onn v (Commonwealth, 53 S W 
2d 931. 935. LM5 Ky 583, riuoting 
Corpus Juris. 

l-.n —State v Davis, 97 So 449, 154 
La 295 

NC—State v Hudson. 10 S E 2d 730, 
218 N C 219 
30 C J p 189 note 89 
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49 All—UiRham v Stale, 82 So 

192 203 Ala 162 

50 Iowa—Stale v Cioss, 26 NAV 
62 68 low.I 180 

10 C J p 190 note 93 

51. Miss—Pcitv V St,lie 3.5 So 
21 J, 8 1 Miss 260 

52 NC—Stale. \ Duncan, 28 N 
2 !6 

53 Al,i McClain v St.itc, 62 So 

2 11, 182 Ala 67 

30 r T i> 19(1 note 96 

54 Mo—State v Harlan. 32 S W 

997. 130 Mo 381 

55. Iowa —State v Cross, 26 NW 
62 (»8 Iowa 180 

56. US—U S v Reid, D C La, 49 

ESupr) 313 afTjrrncd, CCA, Reid 
v U S 1.36 F2d 47G 

57. Kv — Bc*nge v (’ommonwealth, 
91 S W 2d 38. 41, 264 Ky 28, citing 
Corpus Juris. 

30 C .r p 190 note 99 

58 Kv—Evans v Commonwealth, 
299 SW 5.53, 221 K\ 64 8 

N(^—Stale v Hudson 10 S E 2d 730 
218 NC 219—State v Cas,>v 159 S 
E 3 17, 348, 201 NC. 185. quoting 
Corpus Juris. 

30 C J. p 190 note 1. 



40 C. J S 


HOMICIDE 


§ 237 


favor and the threat excluded General threats 
not shown to have any reference to deceased can¬ 
not be proved Words littered under such cir¬ 
cumstances as prima facie to import a threat arc 
admissible The fact that the threat made was 
conditional^- or was immediately retracted®**^ does 
not affect its admissibility, and the meaning of a 
condition niriy be shown, if it does not .ipiicar from 
the bare lanj^uage of the threat Evidence is ad¬ 
missible to show that threats not naminpf any per¬ 
son ajiplied to deceased,i)iit the opinion of a wit¬ 
ness that threats were directed against deceased is 
inadmissible 

c. Threats against Class 

Threats made by the accused against a class to which 
the victim belonged are admissible 

Threats m.ide by accused against a chiss to winch 
deceased belonged, and firinia facie refcialile to de¬ 
ceased, although his name is not nuntioiud, arc ad¬ 
missible against accused Thus tlirc.its against 
]jericc officeis,^^ jicrsons of a ccitain nationalitv 
llic members of a faniil),'^*' or .in> persons visiting 
a ecrt.iin woman'll arc admissible, win it deceased 
wa^ a member of the class lefeired to 


§ 237. Threats by Person Killed or Assaulted 

In general, threats by the deceased against the ac¬ 
cused, unaccompanied by overt acts or not made as part 
of the res gestae, are inadmissible 

Ordinaril>, in the absence of overt dcts, threats 
on the jiart of deceased ag.iinsl accused"- or tin eats 
of a general nature’^3 inadmissible, but threats 
l)y deceased against accused are admissible as part 
of the res gcsia' when they were made at the time 
of the act which they are sup])ose(l to characterii'c, 
and so harmonize with it as to constitute one traiis- 
ae'tiou,"^ proMcU'd such threats refer to accused'^*'' 
\\'hetlur such thicats were communicated to ac- 
eused,''^ or whether the threats were seriously made 
or not, if deceased did that which justified a rea¬ 
sonable belief on accused’s part that deceased in¬ 
tended to execute the threats,n, imm.iteiial Such 
ihteats are also in explanation eif a statement of 
iiccused, shown by the pioseciition, that he would 
have to kill deceased It has also been lielel that 
wdiere the evidene'e of the killing is wTollv ciicum- 
stantial, threats eif dee eased, eA'eii il unknown to 
ace'uscd. aie adniissihle in evidence as tending to 
show the inlieTent i)rol)abilities of the tians.ielion 
11 respective of anv ciuestion of self-defense'^'* 
Threats of eleccased may also be .idmissdile to shove 


59 lailio—Stcitt V Holers 16*1 I* 
ML’ ‘JO Idaho 

60 N(’- Sttitf V Hu(<son, 10 S le 
J(1 7 !0 ns N (’ 210 

)0 r f p 100 not( M 

61. T<\—Whit- V Stato 2r> SW 

7M .{2 M\\e’t GJf. 

•JO T p 100 not( 1 

62 i,a—SlHl« ^ HrMdlovo, 7 So 2d 

•21 I'tO l,a 01,0 

T('\ lOiTrish \ SI.Ill 111 S W L’d 

000 111 TtxCn 1S7 

20 C I p 101 note 5 

€3 All- (hibh*; \ Stale 0 So 100, 
St. Via bl ! 

64. Ma- Smith \ Stile 62 So SG4 
ISO M'l 10 

65 Tt \ -r.irker v Stale, 201 SW 
]7‘I S*J Tixen 77 

66. K\ —Johnson v Cornmonwealtli, 
.0 Jiush 221 

67. Ala—v Slatt, Ob So bib, 
10 Ala App 15 J, (eilioiari diiiu'd 
Ev parte Kmj; 06 So b.JO 200 Ala. 
14(. 

liO- State V niinn. 109 So 56. 71, 
Ibl l^n 5 12 (Ifins Corptis Juris, 
.nd (iroi bsinisstd I>unn v Stalt 
of LouisicDin 47 SCI .244, 272 IT 
S b06 714, 71 E Ed 825 

M..-State V Marktd, 77 S W 2a 112 
111 *126 Mo 129, citing Comma 

Juris 

NE—Stall' V IbS S h. 012 

51. 204 N E 411, (Quoting Corpus 

40 CJ ^.-74 


Juris— Stall v e si \ 1,0 0 S E 217, 

MS 201 NE 1S5, quoting Corpus 
Juris 

'1 I \ — I «trnsh \ Stall, 114 S W Jd 
510 1,11 TixEr 1S7 

JO e* / j) 101 note 10 

68. Oci—Shaft r \ Slati , 12 S E 2d 
708 191 ei I 72 * 

Pa—(\>mnion\ve.illh v Lin i ilti 115 
A 8 5 20 5 J’a 100 

T( X— Mirfin v Stati 295 S \\ loOS 
107 Tex E: 151 
JO e" J p 191 note 11 
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who was the aggressor,*® or to show motive,*^ state 
of mind,*2 or malice, as considered supra § 207 
The prosecution may introduce evidence tending to 
e\j)lain threats made by deceased in a manner in¬ 
consistent with the color placed thereon by the tes¬ 
timony for accused A vague letter of warning 
not traced to deceased is inadmissible 

§ 238. Threats by or against Third Person 

Under certain circumstances threats by or against 
third persons may be admissible 

As a general rule, threats made by accused to kill 
or injure one ])crson are not admissible in evidence 
on an indictment charging the murder of anothet 
person Such threats arc not admissibb under 
circumstances which show no coniuction with the 
111)111 y inflicted on deceased,*^ but they art admis¬ 
sible where a sufficient connection is shown*'^ or 
where thc\ are necessarily shoun in proving threats 
against d( ceased 

Thrcals hv dcccmcd aqainst a thud person usu¬ 
ally are inadmissible 

Threats by third persons As ajijiears supra § 
220, threats by third persons against deceased are 
admissible on behalf of accused within certain limi¬ 
tations to show that such third ]>ers()n, and not ac¬ 


cused, committed the crime Where the existence 
of a conspiracy is proved, threats of the co-con- 
spirators with accused are admissible within prop¬ 
er limits Threats made in the presence of ac¬ 
cused against deceased may be proved Threats 
with which accused is not connected and of which 
he is not shown to have had knowledge are inadmis¬ 
sible Threats by third persons against accused 
usually are inadmissible,®^ particularly when it does 
not ajijicar that he knew of them Such threats 
against accused are inadmissible to show a conspir¬ 
acy against him as far as deciased was concerned 

§ 239. Preparations and Previous Attempts 

Evidence tending to show preparation by the accused 
for the crime or previous attempts by him to kill de¬ 
ceased is admissible 

Evidence tending to show ])ieparation by accused 
for the crime is admissible So a conversation be¬ 
tween accused and another tending to show that at 
the time of the conversation accused contemplated 
the commission of the crime is admissible,®'^ if the 
time of such conversation is not too iemote®* So 
also It IS usually projicr to show that shortly before 
the killing accused purchased, borrowed, or other¬ 
wise possessed himself of the means of committing 
the crime,®® or endeavored to make such prepara- 


80. K\ —C’oninionw talth v Giikev, 
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108 N 1 Kmw 84 

Or —SIntr V Hanks, 32 P 2d 571, 147 
Oi 157 

;0 C I p 102 nolr 38 

l*rt parations sliowtti^ mahcc and 
premedit.ilion sic supia 212 

Armed gratheringr 

Teslirnonv m rnun* union officers’ 
In.il for murdr T ol cbjiutv slnrifC 
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tinnr was comiMtint to show prepa¬ 
ration tor killing; Turns v Com- 
niunw’r ilth, 60 S A\’2d 001 240 Ky 
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97. Ha- Slatr v Smith 102 So 02, 
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tion,^ or obtained information as to how the crime 
might be committed m the manner in which it ap¬ 
parently was thereafter committed but the means 
procured by accused must be sufricientl> identified 
with the means actually employed 3 It is not per¬ 
missible, when the means of causing death are 
known, to show that accused procured weapons not 
so used and evidence of preparation not connect¬ 
ed with accused is inadmissible ^ 

Accused ordinarily is permitted to show why he 
happened to be armed with ihe weapon with which 
the crime was committed,® or why he hapiiened to 
juirchasc poison of the kind which caused deceased’s 
death He is not, however, in some jurisdictions al¬ 
lowed to testify as to his secret motive or imrpose,^ 
rind It has been held that it is not relevant to show 
that he armed himself because of feclinj^ arising 
from cjuariels with a person other than deceased*^ 
So also in some states he is entitled to prove re¬ 
marks made by him at the time the wea])on was 


purchased,^® while in others he is not Evidence 
tending to show prejiarations by accused, before 
the homicide, for flight is admissible i- 

Prcvxou^ attempts Evidence of previous attempts 
by accused to kill deceased is admisHble as showing 
the probability of his having commuted the crime 
in question 

§ 240. Antecedent Circumstances 

a Jn general 

b C irciimstances of conspiracy or con¬ 
certed action 

a. In General 

Competent evidence of relevant antecedent circum¬ 
stances IS admissible 

In a ])TOK(‘t iition for homicide, evidence of con¬ 
nected acts and transactions leading up to, ,ind c\- 
jilrinatoiy of, tlie killing is .idmissiblc Where the 
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Arms carried by third person 

E\ iden< e that a< < used’s broth.'r 
nlbKtd to have kilb'd diseased at 
a< t UM ()’«' request, earned rexolvrr 
for his (.wTi protection, was incom¬ 
petent, when* accused knew nothing: 
of revolver —Commonwealth v 
Prophet. 160 A 597, 207 Pa 122 

7. rvidence that dotrs had been de¬ 
stroying* chickens in (ommunitv 
about time tliat at < used, a<<oidin>? 
to dru«f?ist's t^slimonv, purchast'd 
strv(hnine for staled purpose of poi¬ 
soning doKs hotheriiiKT his t hu kens 
was admi*-Slide m trial for murder 
b\ cid»ninister inK strvehninf —Pear. » 
V State 147 So 617. 226 Ala 4.2b 

8 Ala—Creporv v State, 37 So 
252, 1 40 Ala 1C 

9. Nev—Statt V Anderson, 4 Ni v 
26 5 

10. 2k‘x— Taliaferro v. State 40 
Tex 52.2 

11. M(j - State V Holcomb, 86 Mo 
371 

12. Ala —Teaprue v State, 25 So 
209, 120 Ala 309 

20 C 7 p 193 note 51 

Declarations by accused induaiing^ 
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preparation for flifedit sec infra 5 
242 

13. Tex—Ander^^on v Strite 202 S 
\V 25 1 8^ Tex Ct 276 

20 C.T p 123 note 52 

14. Ala —Smallwoofl v .State 1,52 

So 622 26 Ala App 260—l*flham 

V Slate. 125 So 688 22 Ma ^PT. 

252 —Ex parti Moulton, 28 So 715 
210 Ma 656 

K\ —Smith \ Commonwealth, 288 S 
W 768 216 Kv 8 12 
Mass—Commonwealth \ Sheppard, 
4 8 N E hi 6!0. 215 Mass 520, cfi- 
tiorari denied Slieiqiard v Com¬ 
monwealth of I\TR‘-‘.a( husetts 63 
S(h 1450 320 US 212, 87 L }!d 

Okl —Starks v State, 22 T’ 2d 50, 67 
Okl Cr 1.5(. 

20 tM p 12 ? note 53 

Complete picture 

The state is not conflrud to proof 
of what occurred at lie \ « r\ time of 
the kilbnp It is « ntitled to trace 
accused’s nunemtnts within a rea¬ 
sonable fieriod prior to the inst.ant 
of the crime, in ord(*r to picseni a 
compbti* picture of the entire trin*-- 
action -State \ Simborskl, 182 A 
2 21, 120 i’'onn 62 1 
Evidence held admissible 
(1 ) (!enei alh 

Ala—Pruitt V .State, 1|.8 So 149 2 12 
Ala 121 — Roan \ State*, lit So 
454, 225 M. 128'—S(in‘-on \ Stan 
125 So 571. 222 Ala 527-Hivdon 

V State, 14.2 So 212. 25 Al.i Vpo 
202—Morns v St Me 112 So 68.5. 
25 Ala \pp 175—Sr>» 1« e \ State, 
102 So 62 1, 20 AIM A].], IJJ, ((*r- 
tioran denied Ex fiirtt Speke 103 
So 705. 212 Ala 55** — Cote lu t \. 
State. 101 So JIO, 2U Ala App 207. 
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evidence as to the commission of the crime is large- Under the general rule evidence is admissible of 
ly circumstantial, the inquiry naturally takes a wide matters occurring before the homicide which legiti- 
rangc, and many facts antecedent to the crime, in- mately tend to show accused’s animus toward de- 
nocent in themsehes, may have a bearing on the ceased,^® or which legitimately tend to explain 
issues involved 


Ark—Spear v State, 44 S W 2(1 663. 
1S4 Ark 1047 

Cal—Peoph* V Smilherman, App, 
135 T*2rl 674 

Ga—l.ante v Slate, 142 SE 105. 
166 Ga 15 

Ind—ll.ill V Sl.itp, 159 NE 420, 
199 Tnd 592 

Kv - M((^lain v Commonwealth, 144 
S W 2d 81G 2S4 {59—J'wiilon \ 

(\)mmonw(‘allh. 77 S W 2d '’.97, 257 
Kj L’?—Kle( nor \ Commonwealth, 
75 S \V 2d 1. 255 Kv 52()-i’oor( v 
Commonwealth, 61 S \\'2d .P’O, 219 
Kv G65—Elh( r(on v Comition- 

wtnlth. 55 SW2d 313. 216 Kv 

55 1—(’ook V Commonwealth 24 S 
\V Jd 269. 232 K\ 613—Ihowder v 
Commonwealth. 23 S \V 2d 940. 232 
Kv 500--HII1 V Commonw(‘alt h, 23 
S \V 2d 930 2't2 K\ 4 53—Fitzpat¬ 

rick V C’ommonwealth, 276 S W 
819, 210 K\ !,S5 Smith v Com¬ 

monwealth. 26S SW 328. 206 K\ 
72S—Foure \ Commonwe.ilth, 265 
SW lit. 2115 K\ 62 

I^n —State v lies, 9 So 2(1 601, 201 
Tj<i 39S—State v 152 So 

.302, 1 7S La 59.3—.State v Newport 
151 So 770, 178 La 459—Slat* v 
Cullens. 12 { So 645. 168 La 976— 
Stale V Foster, 114 So 696, 161 
La 813 

Mass—(^ommonw(MUli v Saec o 151 
NK 839. 2.55 Mass 369 

Miss — riaiTett V Stall', 193 So 152, 
1S7 Miss 411 — Flo\d V State 148 

50 226. 166 Miss 15 

Mo—JSt itf V Johnson, 163 S AV 2d 
780 .349 Mo 910--State ^ Hamil¬ 

ton, 102 S W Jd 612 ".10 Mo 768 
—Stale V Kelh'r 281 SW 960 

NJ—State \ Wcimr. 127 A 582. 
101 N 1 Law 46 

NC—Stall V Kial 23 S E 2d 911, 
222 Nt" 516- Slate v Fulikin, 18’. 
SE 513, 209 NC 117 

NE —State V (lurrinnr, 200 NW 20, 

51 N I) 44 5 

SC- Slate V Hester, 131 SE 885 
137 S(^ 145—.State v IJmh.im, 13 L 

SE 60.3. 1 33 S 4 91 

T»K--Stapp \ St.ite 117 S Jd 256 
110 TcxCr 669—Crabtree v St.ite, 

127 S 2d 906, 1.J7 Tev fh 63- 

Kvlec V Slab, 117 S W 2d 8.5. 135 
Tex Cl 87—liowmi'v V State, 86 S 
W Jd 1081, 1 '9 Tix(’r 2S2* M.i\ v 
Stale. 83 S \^ 2d 338 129 Te\(’r 2 

—Wilson V Slate, 79 S W 2d 852, 

128 Tt V Cr 175 -Fuikhart v Slate, 
74 S W Jd 1.92 1J7 ’’i I X Ct 1—Lanp:- 
ford V State, 63 S W 2d 1027, 124 
Tex Cr 473—Me Unde v State, 61 
SW2d 386. 121 Texth 409—Chrv- 
ar V State, 4 S W 2d 47, 109 Ti x 
Cr 283—Dcavib v. StaU, 279 S W 


275, 102 Tex Cr 608—Dover v 
State. 277 SW 675. 102 Tex Cr 113 
—Rueda v Stall. 277 SW 116, 
101 Tex Cl 651 — Sle\ens v Stale, 
273 SW 586, 100 Tex Cr 438— 

Hallew V State, 260 SW 1045, 97 
Tex O {25 

Va —Compton v Commonwealth, 175 

5 E 879. 161 Va 999 

Wash—.St ite v Davis, 108 P 2d 641, 

6 AVash 2d 696 

(2) Aa to condiK't of moused and 
his lompanion from time of then 
esiape from the tail —State v God¬ 
win, .3 SE2d 317. Jin NC 49 

(3) As to movements of accustd 
precidinj? liomic ide 

Iowa—State V AVilliams, 192 NW 
901. 195 Iowa 785 

Kail—Statt V Cn^er, 98 F 2d 133 
151 Kan 176 

(4) That accused had taken drink 
of whiskv shoitlv lx foie killing — 
TIatfii Id V Commonwi alth, 20 S AV 2d 
461, 230 Kv 630 

(5) That aicusid lequested wit¬ 
ness to paiticipali in tin robberv of 
(lilt 1 st d—Kni^rhl v St.ite, 110 SW 
2d 575. 133 Te\(V 291 

(6) Tliat accused tliiew^ feun in wit 
ness’ face and made him leave c'ai 
lust be foie killing? —Rass v State, 
122 So 45, 219 Ala J8J 

(7) That two (la\ s be lore altempt- 
c'd Tobberv accused questioned wit¬ 
ness about functioniim ol st itc po¬ 
lice and town police m vie milv Ibeie- 
ol - -State v Gentse, 130 A 64J lOJ 
N T Law 131 

(8) As to when decc'iscd left ac- 
< used’s employment, m prosc*c ution 
Inr murder bv abort ion --Feojile v 
Kongetti IGt N E 373, 331 Ill 5S1 

(9) Wheie dispute as to owrn rshij) 

of land apparc'ntly caused homicide, 
died and wiit of ixmse ssion ulalin^, 
Ihiicto wile admissible—Winkler v 
Conunonwt allb, 17 b \V 2d 999, 229 

Kv 708 

Szact time 

The r>io*'ec ution mav Kive evideni'e 
of cireuinstane t s linm«diato]\ preeed- 
injf the homicide* Te^r the* puir^osc of 
showniiK the exact time when it oc- 
e urri'd 

C’nl —I’eople v Glaze, 72 P 965, 139 
f\il P.l 

Mass --(’’ornmonwealth v Spencer, 99 
NE Jfa6, 212 Mass 438, Ann Cas 
19nD 662 

Presence of parties 

(1) Evidence tending- to explain 
the piesence of the parties at the 
time of the dilllrulty is relevant 
Ala.—Spelce v St'itc', 103 So 694, 20 
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Ala App 412, certiorari denied Ex 
parte Spelce, 103 So 705, 212 Al.i 
559 

Cal—People v Jo Fong, 210 P 648. 
59 Cal App 269 

Ky—Howard v Commonwealth, 56 
S W 2d 162, 216 Ky 738 
(3) On the* other hand, evidence 
ti'nding to fxr'liin the prcsi tiei' of 
police otlic'ers on a stre*e't within then 
Jui iseln t ion is imnuiteri.il Cobb v 
Slate, 97 So 779 19 Abi App 315 

certiorari dc'iiied E\ parte Cobb, 97 
So 783. 2 10 Ala J5J 
State of mind 

(1) 10\ ulr ni e* of accused's ait on* 

shortly befell the bomii ide neF 

niissible to show h>s .si ite* of mind 
DC—Hroik V li S, 289 F 544, 5 5 

App IX’ 146 

OKI I blips \ Stale. 78 P 2d 1068, 
61 okl Cl Jill Me(^>llum v State, 
48 P Jd 872 57 Gkl <V {81—AValk- 

ei V State, 19 P 2d 622. 54 Okl Cr 
279 

(2) In piosecution foi killing of 
one alleged Ic) have rafiecl Mceu,eel's 
wifi exclusion of details ol rafic and 
eolliteial facts tending to how state 
of HI c use d s mind w^as iiioi —State 
V FJorv, J76 P 458, 40 AA'v o 184 
To determine punishment 

Dndei somi statutes all relevant 
Taels .ind e ircumst .^ne es suriounding 
the killing and the previous re'Iation- 
ship I X 1st I Mg betw'iin riiciised and 
clt e (tise d togethei with all relevant 
tuts ami I II ( u iirt .me es going to 
show th« eoiielitiem ol the mind ol 
•K e list (1 at the tmii of the hornie uli 
arc admissible* for the jury’s e on- 
siclt ration in diliiiiunmg the piin- 
ishnie ill to be* asse ssi d—Flower v 
Slate, TexCr, 167 b W Jd 747 Fos- 
ti I v Stall, 155 SAA^Jd 9 58, 142 Ti x 
Cr 61.5—Ilalbi'it v State, 51 S 
Jd 3J1. 121 Tex Cl 355--AVhatle > v 
Slate, 36 b AV 2d 751, 117 Tex (h 117 

15. Ala—Sandlin v State*. HU So 
SJ, 25 AlaAj>p ill—(’uiiimiglnm 

V State, 118 So 242, 22 Ala App 
58 5, eertienari denied J18 So 24 8, 
318 Ala 166 

La—.Stale v Gunter, 156 So 203. 

180 La 115 
Xiost seen in company 

State reiving on circumstantial cvi- 
di'ne t ill rnurde 1 prosecution could 
show decea‘^e*d was last seen in com- 
p.my with .accused - White v Slat<', 
285 1’ 50 5. 52 Nev 235 

16. Ala — Smallwood v State, 159 
So 699, 26 Ala App 360—Newman 

V Stale, 149 So 724, 25 Ala App 
5 26—Roberts v State, 149 So 356, 
25 Ala App 477. 
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the conduct or actions of dcceased^'’^ or the per¬ 
son assaulted,even though such facts do not 
constitute a part of the res gestse When accused 
denies that he killed deceased, evidence of anteced¬ 
ent circumstances lepfitimatcly tending" to connect him 
with the homicide is admissible Evidence of the 
conduct of accused shortly before the homicide indi¬ 
cating that he was in a reckless or vicious humor and 
desired trouble is admissible,and the prosecution 
may also show that accused was armed at the time 
of such conduct Evidence is admissible of an¬ 
tecedent circumstances which tend to throw light on 
the dilTiciilty in which the homicide oi assault oc¬ 
curred,-^ or to show the circumstances under which 


the killing occurred For example, where the 
homicide was the result of an altercation the entire 
transaction leading up to the killing is admissible in 
evidence against accused Evidence of matters 
occurring before the killing may he admitted to 
show the manner in which the crime was commit¬ 
ted,26 even though, it is said, accused is not identi¬ 
fied in connection therewith 27 

Irrclevamt circumstances Evidence of circum¬ 
stances occurring before the homicide which form 
no part of the res gesta' and do not throw any light 
on the actions, animus, or intent of accused or the 
ciiciirnslanccs of the killing or any issues in the 
case, is inadmissible,2^ especially where the only 


Okl - -Austin V Staff, 228 P 1112 
1% Okl Ct 7J 
20 r J p 104 note 57 

Plushed face 

T«*stinu)nA in miinlfr trial that ac¬ 
cused's f.u e was flushed with t 

and tint iie was very hitter U)vv,ird 
deceased whf n falkin«' to witness h(‘- 
foic homu idf wns tidniissihh — F4ill 
V State, 50 S\\ 2d 411. 12 5 T< x (M 
552 

17. Pal—rcuplc' \ IVliddl< tun, 222 P 

4 18 (.5 Pell App 175 

iii\ —I*r\or \ State J47 SK 07, 168 
Ga lU) 

Kv —Pi( klitei V Poniriionw( alth, 60 

5 VV 2d 255, 240 Kv 05—Wood.ill 

V Poniinon\v e ilth, 50 S W 2d 1139, 
LM4 K\ 520 

80 P .] p 101 note 58 

Escape and attempted arrest 

111 piosecution foT niuidcr of (Up 
lily sht ntt who was at it mptiri^, to 
a 11 < St .ft ( u'^.ed, who had t st aix d 11 oni 
slate prison on prccodintt d.i\, evi¬ 
dent* td at < used’s f sc apo and cii- 
curnstantts lh(T<*ot was ndniissihlt 
tt) explain wh\ dci)ut> attt'mpttil tt> 
aiMsl atcuscct- Short \ St.itt 87 1’ 
2ii 206 5 5 Aiiz 185 
Olllciai capacity 

INrniittintl sf.ttt to prt)\t thrit dt- 
(castd was deputy shtrilf w'not 
error wht re he was m fat t siit )i and 
Iirool showed In was assanlUd |)> 
reason theieof — Hianhain \ Poiii- 
inonwt . 1 1 th, 8 S W 2d 4 11, 22.5 K\ 

286 

Unarmed 

I'jVidt nt e that dect ased was not 
armed prior to the killing is admis¬ 
sible as toiidiiifi to illustrate liis at t 
and conduct iininedi.itels lie fore and 
at the trine of the latal encounter 
— ltobt‘tson V State, 1J8 So 654, 218 
Ala 442 

18. Ark—How'ard v State, 208 SW 
293. 137 \rk 111 

19. Ala,—Smallwood v State, 159 
So 699, 26 All App 160—Newman 

V State, 340 So 724, 2.5 Ala App 
5-i6—Roberts v State, 149 So .256, 
25 Ala App 477 


90. Pal — TNople \ Vattk, 236 P 
163 71 Pal Vpp 4 53 
20 (M p 105 nott 61 
21. SC—State \ Smalls, 5 5 SK 
076. 73 Sf’ 516 
2(1 i’ J p 105 iu»tt 64 

22 Ala—Mtdl(\ v Staff. 47 So 

218, 156 \la 78 

Md Keinan \ .Slatt , 4 A 121, 6 5 
Md 252 

NY—1‘eoplt V Sutherland, 48 Nil 
.518 154 N y 315 

23. Anz—M<Pieij;hl \ State, 42 1’ 
2d 1102 15 Anz 260 

Kv “ Winklf r v (’ornrnonw <‘.aHh, 17 
S \V 2d 000, •►20 Kv 70S 
5 0 C I P 195 nt»te 66 
IMstarhing- peace 

Ttsliniorn th.at dt fend ints wt rt 
disimbmf, i)f <i< t at t mu of oflit t i s 
inttrifientf was admi‘-‘-ihle as pirl 
of Its st.r in trial tor n^suilt to 
kill oflu cr -St.itf V Lamb, Alt* , 278 
SA\ 1000 

24 Aluh —T’eoplt ^ P.ost h, K.N’W 
10 1 82 Mith 22 

JO PJ j> 196 iit»tc 67 
Movements of the parties .at th< 
scene t>t, mil *-1101 tlv htfoit n dilli-1 
cul(> art .Ttlrniwibh —l6*\(r \ Siau, 
277 S W 675 102 2'e\ Pi J 13 

25. K^ -Lt v\ e-. \ Pomnu>nw t a 1 th 
56 S^^ 2vl 6 50 237 Kv 786 
Tf X - l>a\i^ \ St.itt, 270 SW 27 5 
102 TtxPr 608 
30 P I p 196 note 68 
Evidence held admissible 

(1) On bfhall ot state, e\idtn<c 

thit jucu'-tcl dtitsistd, and otlu rs 
wen‘ driiikini, and f,ambhn^ for 
fral hours bt (oit killing: occuritd 
—Sandlin v Slate, 146 So 82. 25 

Ala App 111 

(2) On h< h.aJf of state, evidtaut 
that dettn^ed was t»ne of party in 
act list d’s housf dmikingr whiskt \ 
just lufore shooting—Hill v Malt, 
141 So 582, 25 yVla App 264 ctulio- 
rnri fit n»ed 144 So 583, 225 \la 610 

(3) Kviderice lliat place wheif‘ kill- 
infT oicniifd wa.s house of pr(»stitu- 
tion and that deceased had v isited 
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the w'ltnesa—Harms v State, 46 P 
2d 1082, 46 Anz 121 

Mental condition 

F.jt ts It adiiiK up to killin^r which 
dis(1(*st the mfmtal condition of all 
the pirties at Lht^ time of the fatal 
ditlnuitv IS a pioiier moiniv — Hill v 
Slate, 111 si) •',82, 25 Ala App 264, 
(trtu*ian dt nu d 14 1 So 583, 225 

Ala 610 

26 ST)- Slatt \ Kammel, 122 N W 
420, 2 1 SI) 165 

50 P T p T16 nolt 69 
Condition of curtains on accused’*^ 
automohilf r>rior to alleged atlatk 
tht*it‘on h\ tlttt.isetl wa*- admissiblt 
to show’ manner, mtdliorl, ind exit nt 
of attack—\\ atsf*n v St.att', 112 So 
181, 22 Ala \pp 57 

27 Kin -Mttf' V Rt < d 100 P 66 
79 Kcin 508 

28 \la -Ri\an v Slnlt, 167 St* 

255, 2 52 Ala 226—("Jullf v 

State 167 So 2 52 22 2 Al'i 209— 

(.’rooms V stalt 152 So 155 228 

\la 1*5 5 — I)oss \ Statf, 119 So 

290, 224 Ala 90— Stinson v State, 
155 So 571 22 1 Ahi 327- Beaird 

\ State 121 So 38 21 9 Ala 46 

— Slulton V Statf, 117 So 8 217 

AK 465 — Davis \ State, 113 So 

39 5 . LM6 Ala 4 7 5— Letson \ State, 
110 ,So 21 215 .\la 229--Jaaird \ 

Stilt 109 ,s,* 1bl 215 Ala 27-- 
Slavton \ Stitt 175 So 632, 27 
Ala Apr* 4 22, reversed on other 
grounds 17 5 St* 612, 234 \Ia 1, 
and 17 5 So 615, 2 51 Ala 9—Poun- 
cev V Stat., 156 So 74 1 24 Via 

App 326 ftit](*raii denied 136 So 
713, ‘*23 Via 4 51—King v State, 
154 So 13 5. 24 Ala App 267—Or- 
Titk V SI lie 126 So 890, 23 Ala 
A])}) 156—Smith v State 125 So 

64, 2 : Ala App 329—Waldmg v 

SI lit, 122 St* 2*6, 23 Ala App 185 
- -V'lntsop \ Staff', 115 So 695, 22 
Ain \p]> 338 —West '' State, 114 

St) .568, 22 AlaAi*p 187, ceitioraii 
(if lut'd 114 So 570, 217 Ala 62— 
Henibiee v State 110 So 171, 21 
Al.i App 577, certiorari denied 110 
So 172, 215 Ala 24 6—Johnson v 
State. 1(13 So 293. 21 Ala App 456 
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legitimate effect thereof would be to excite the 
sympathies of the jury cither for or against de¬ 
ceased or accused Evidence of antecedent facts 


which were unknown to accused and hence could 
not have influenced his conduct or motives, and 
which IS not otherwise relevant, is not admissible. 


—Liancaster v Slato, 106 So 609. 
21 Ala App 140 tortioian denied 
106 So fil7. 214 Ain 2, and 106 
So 618, 214 Ala 76- Moon v .Stat( . 
105 So 427 21 \la App 111—Wil¬ 
liams V StaU, 101 So .‘167, 20 Ala 
App 257—Jonos v State, 101 So 
.931. 20 Ala App 24 7—Gotcher v 

State. 101 So 110, 20 A la App 207 
—Snoddv V State, 101 So 30.9, 
20 Ala App 168 

Aik—Barber v State, 32 S W 2d 619. 
182 Ark 7.18—Morton v State, 20 
SW2d 872, 180 Ark 197—Spohn 

V State. 285 SW 377. 171 Ark 
672—Adams v State, 254 S W 832, 
160 Ark 405 

Gal—reoi>le V P'ullei, 1.1 P 2d 689. 
216 Gal 81 — People v Farrinffton, 
2 P2d 814. 213 Gal 459. certio¬ 

rari denied Farrington v I’eople 
of State of Gallfornia, 52 S Ct 456, 
285 U S 530. 75 L. Ed 926—pe<iple 

V Uobeits. 21 P 2d 449, 1 31 Cal 
App 37G, lelnarinK denied 22 I* 
2d 25, 131 Gal \pp 370—People v 
Gibson. 237 P 59. 72 Gal App 318 

Golo—P<itt<»n V People, 221 P 1086, 
74 Colo 122 

(^onn—State v Man^nnella, 155 A 
74, 11 1 Conn 209 

Ga—Lanc( v State, 142 SK KG). 
166 Ga 1.5—Tanner v State, 130 
SE 61. 161 Ga 193 

Idaho —State \ McGlurp:, 900 P 898, 
50 Idaho 702 

111 —People V Hraune, 2 N E 2d 839, 
963 Ill 551, 104 A L Jl 1513—Peo¬ 
ple V Fiorita, 170 NE 690, 319 
111 78—People v Scdlisi, 154 N E 

715, 321 Ill 131—IVople v Hai ri¬ 
sen. 149 N E 236. 318 Ill 310 

Kv—Mills V Commonwealth, 171 S 
W 2d 18, 291 K\ 92-* Ta\lor \ 

Gomnionvvlaith, 108 S 2d 04.5, 209 
Kv 050—Ether ton v C\iinniori- 

wealth, 55 S W 2d 143, 246 Kv S.l 1 
—Deaton V Common wealth, S 
\V 2d 47. 240 Ky 367—Sa>Jor v 
Gommonw'e.ilth, 29 S W Jd 029 2 15 

Kv 78 tollowed in 29 S W 2d 632, 
295 Kv 85—lOppei ^on v t^omrnon- 
wialth, 1 S VV 2d 247, 227 Ky 

494—H,it(‘s V Gommonweallh, 10 
S V\ 2d 1099, 220 Ky 318— Bryant 

V t’omnionwealth, 288 S W 080, 210 

Kv 5 24--Howard v (\)iriinon- 
Wtalth 20 l SW 2 46, 202 Kv 711 
—Gommoiiw t 1 Jt b v (^l.iik 2.54 S 
\V 1051. 200 Kv 358—Terrell v 
Commcniw t alth, 240 SW 81, 194 

Ky 008 

La—State \ Straemi, 182 So 571, 
190 La 4 57—State v St arbroi k, 
145 So 261, 170 La 4 8—State v 
Holbi’ook, 97 So 27, 153 La 1025 

Ma&s—Commonwealth v Mercier, 15 l 
NE 834. 257 Mass 95: 

Mich—People v IG>odttllow, 211 N 
W. 184, 257 Mich 190 


Miss—Pnne v State, 193 So 446. 
188 Miss 147—Allen v State, 159 
So 5.93. 172 Miss 4 72—Karl v 

State. 151 So 172, 168 Miss 3 24 
Mont —State v Reed, 210 P 756, 
65 Mont 51 

NH—State v Thorp, 171 A 633, 86 
N H 501 

NM—Stale V Archer, 255 P 396, 32 
N M 319 

NY—People v Caruso, 169 NE 390. 
246 N Y 437 

SC- -State V Gilbert, 150 SE 321, 
153 SC 25 

SD—State v Wilcox. 204 NW .169, 
48 S D 280 

Tex—Villareal v State. 146 S W 2d 
406, 140 TexO 675—Romint' v 

State, 101 SW2d 812, 132 Tex Cr 
52—Deuran v State, 94 S W 2d 181, 
130 7’ex Cr 308—TiStta v State, 64 
SW2d 968. 124 Tex Cr 018—Palm- 
ertree v Stnl^, .59 S VV 2d 137, 123 
Tt^^ Cl 511—l)e<kaid v State 40 
S W 2d 127 118 TexCr 414—Roe¬ 

buck V State, 18 S V\ 2d 04 3, 119 
TtxCt 112—Tail V State. 294 S 
\\‘ 557 100 T« X Cr 642—Britton 

V State, 291 SW 541, 107 TexCr 
92 -SeaK.n v State 288 SW 1082, 
105 Tex Cr 451 —Marshall v State, 
286 S V\ 214 104 TexCr 619— 

Dover v St \te 277 SW 675, 102 
Tex Cr 119 Nairn v State, 26^ 
SW 595. 97 TtxCi .522—Stovall v 
Slate 25'. SW 526, 95 Tex Ci 189 
—Holt V State, 249 SW 481, 94 
TexC'r 46 

Va--Nelson v Commonwealth, 160 S 
E 4 07 153 Vn 909 

30 CJ p 19‘] note 54 

Hleg'al search 

That it hid b<*en reported to ac- 
cu^-ed, a polu enian, that deceased 
was at the place where the killing 
took place selling whiskey, i,s inad- 
mifc-sible for th« purpose of justify- 
irip an illegal search—("obb v State, 
97 So 779, 19 Ala App 345 certiorari 
d( rued Ex parte C«)bb, 97 So 783, 210 
Ala 252 

Other crimes 

FauUiicc of other crimes commit¬ 
ted hv .iccuscd held irrelevant—State 
V Dobl>B, 129 A 275. 148 Md 34 

Particular evidence held inadmissi- 
hie or properly excluded 

(1) Childhoc»d c-xperreiices of de- 
ci-ased—Manchester v State, 155 S 
K 11, 171 Ga 121 

(2) Accused’.^ act in shooting be¬ 
fore the homicide, where such shoot- 
ini^ was wholly disconnected with 
clifTlfultv between accused and cU- 
< east'd culminatinj; in the homicide 
—Uobinsi>n v State, 191 So 655, 238 
Ala 4 41 denyini? certiorari 191 So 
049. 29 Ala App 47 
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(3) Evidence of insult to accused’s 
aunt by pi osecutinj? witness on 
mornins before night of shooting — 
Hurst V State. 108 So 77, 21 Ala 
App 313 

(4) Identity of owner of automo¬ 
bile in which defendants wt^re riding 
at drivers invitation at time of bat¬ 
tle with polite—People v Scalisi, 154 
N E 715, 92t Ill 131 

(5) That assaulted party had fallen 
and cut his head at time prior to dif¬ 
ficulty—Kirkland v State, 108 So 
202, 21 Ala App 348 

(6) That ac ( ubed's father had been 
assassinated and that assassin had 
never been apprehended—Serna v 
Stale. 7 SW 2d 54^, 110 Tex ('r 220 

(7) That on a former cxca.sion not 
connected with the ti ansa ot ion ac¬ 
cused had a pistol in his possession 
—Shepherd v Commonwealth, 2,52 S 
W 139. 200 Ky 25 

(8) Evidence as to when deceased 

1(*ft horrn that dav - Hill v .‘^'tatf 
144 So 582, 25 Ala App 204, cer¬ 

tiorari dimied 144 So 583, 226 Ala 
610 

(9) \s to whether aiiused ever 
s« rved in the United .States urmv — 
('arlisb V .Stall* 114 So 475, 22 Ala 
Apt) 255 

(10) As to whv ail used went to a 
plai I othrr than when homicide oc¬ 
curred —Stovall V Stati 9 1 So 27.5 
18 Ala App 559 

(11) As to why wilru ss and ac- 
cusi d were not living together as 
man and wufe—Itobirson v State, 
119 .So 869 2 ] Ala Xpp 26 

Where there was no evidence of de. 
lusional luBanlty, refusal to permit 
I)hysnjan .ifc witniss l») answi i ijiies- 
tioii whether accused, when talking 
with him, was distuibtd about fact 
that he themght his wife, whom h< 
killed, was untrue, was not error — 
Mars V State, 135 SE 410, 163 
43 

29. Ala—Taylor v St.ite, 179 So 

040, 28 Ala App 112-—Morns v 

St.nle, 142 So 085 25 Ala App 175 

—King V State, 134 So 133, 24 
Ma App 207 

NY—People v Bu^/a 144 NE 053, 
238 N Y 390 

Tex—Allen V State, 278 SW 201, 
102 Tex t'’r 441 

WaHh--St.itc V Hiatt. 60 P 2d 71, 87 
Waali 226 

30 CJ p 194 note 55 

30. Tex-King v State. 286 SW 

231, 104 TexCr 589—Elkins v 

State, 276 S W^ 291, 101 TexCr 

377 

30 C J p 194 note 56. 
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Tn order to be admissible, evidence of prior occur¬ 
rences must be such as to connect accused there¬ 
with,and evidence of criminating acts of one 
not sufficiently identified as accused has been held 
inadmissible 

Relevancy m connection v'lth other evidence Ev¬ 
idence of antecedent circumstances which is cxplan- 
atory of,^^ or corroborative of, disputed evidence, 
or which rebuts evidence previously introduced by 
the other side,^''’ as a general rule is admissible 
When part of an antecedent conversation, or part 
of a transaction, is put in evidence, the opposing 
]>cirtv is entitled to introduce or to enquire into oth¬ 
er i)rirts or the whole thereof Where accused 
has tuvled certain acts .ind decl.ir.itions as though 
the> were in fact the <icts and declarations of a cer¬ 
tain pel son, such acts and declarations may be in- 
Iroduccd in cvulence against accused and treated as 


the acts and declarations of such person, if they 
would be competent evidence, and if they were in 
fact his acts and declarations, unless the contrary 
IS shown **7 

b. OircumstaiiceB of Conspiracy or Concerted 
Action 

The acts and declarations of one conspirator during 
the existence of the conspiracy and In furtherance there¬ 
of IS admissible against the other conspirators 

Where a third person has apparently acted with 
acciiM?cl in the transaction which culminated in the 
homicidi*, the acts and declarations of such third 
person shortU bcfoie the homicide in the fiirther- 
atiLi of the conspiracy arc competent,even though 
done oi made in aecused’s absence In making 
proof of such a conspiracy, the evidence takes a 
wide rangeAny fact or circnm'itancc, either 


31. 1 --I’foplc V Wilson, ms U 

'171. 23 '^n 

32. Miss — Ijovot ett v Stat«‘, 73 So 
273. 112 Miss 

33. Ala—tV.iri t \ State, 147 So 

<>17, 225 Ala 4)0 -F/in< h(‘r V St-ile 

M7 So I2,J, 217 Ala 700— SaMti- 

flLld V State, 102 So 501, 212 Ala 
Mi)—Knzoi V State, 1 J'l So HO" 
2 4 A In App 14 5, (tiOotan (itnu'd 

1 If) So f)‘)S, 22 5 Ma J'l? TJliNiiis 

V St<ite 101 So 475 20 AlaAf.p 

220, itrliorari d* no d K\ p<ir te Jll(- 
\ ins, 101 So 4S2 211 Ala 5If) - 

Hur«:‘-ss V Slate 02 So 011,15 \pi 
\r)p "iJO. (eiLioran <t<>nud Iilx prO le 
liinj?<ss O'l So 022 20S Ma fiOli 

Ma -—lainef v SI itf 112 S F lOa, 166 
(I a 1.") 

Kv —Miawford v Commonwealth, 116 
S W 2cl Tal. 2S1 K\ 0,^7—thndiuk- 
son V C’omtnoiive I alth, *7 S W 2d SO, 
2)1 K\ S20-—Ki I/i)r) 1 1 If 1. V < um- 
Mionwiallli 275 S \\ Mil 21(i Kv 

!sr> 

N J - Stall V CioniJi nfto, 1S6 \ 65, 

115 \ J Law 402 

--JVlohh r \ Stnlt, 265 S AV 553, 
08 Tex C"! 2 IS 

>0 C .1 p 11)5 iiott' 6 j 

Reason for being- armed 

In piosfuution toi .issaiilliiift ol- 
tlc t rs with intent to mnidir, with 
eviden(< in < onflu t is to w’both¬ 

er act used assaulted the ofliters or 
Iht \ ti'^saulted him evidera* o1 pri’*-- 
>11(0 of JUM*-’ t >4 liquoi near 1 )\ m- 
t used was prop! rlv admitted as tend- 
liiK to (Xplaiii piesoiue ot a<( list'd 
armed —Lavis \ State, 105 So 577, 
211 Ala 541 
Riaaon for g-nards 

I'Aidmup m nmidfi trial that store 
havl hi (m hinkon into was admissible 
to explain whv there w^en g-uards 
around it—lojus v C^’ornmonwealth, 
60 S W 2d 991, 249 Ky 602 


34. Plonrishlnff pistol resembling- fa¬ 
tal weapon 

In mijrdt T pTose< u( loii, «idmi‘-‘-ion 
of testimony', clniled on <ross-t\im- 
iiiat ion, that wilnosv saw a<tu-«<' 
flourishing a ,shin\ pistol m aiiustd'- 
room a fi'w hour'- hefoTi the Immu itP 
was not firor, a*- ig nnst (ontirilion 
that testimony put in is.sut IJii char- 
ac ter of a< ( u.s* d for \ lolent e ind Ih it 
a< ( used had otfered no i viden< o as to 
ch»r<i(rei wdieT< an alleged iMWiT- 
n< ss t('s(iti(‘d th U pistol used by ai- 
<us<d was shiny - Ltlaik v St Me 19') 
S E SIO, 1R7 (.cl 135 


35 Ma- 

l rn-,h\ V State 

102 

So 

469 20 

Al i App 514 c( r tior in 

de- 

iiKd Ex 

parti Crosby, lOj 

So 

4(>1 

21J Ma 

31 4 



La- Stall 

V' Sw'aiii 166 So 

162 

no 

La 2)1- 

State V Eostii, 

1 14 

So 


595 11)4 i.a M ; 

Mas'-Momnionw i alt h v AVilliairis, 

1 !9 N L 1 1 7 2 4 1 Mass f,].', 

Miss Smith v SLati 147 So 4 82, 
157 Miss cS', 

IMo—Stile \ Hamilton, 102 S W 2d 
5 12 110 Mo 755 

SM —Stat.^ \ stiakland, 115 SE 
101, 1 17 S C 514 

T<v—Mlaik \ Stall, Cl S W 2d 517 
12 1 T«x(’i 156—Mohler v State 

2 55 S 55J 1)5 T. x Mi 2 ?« 

Wash—State y AX ilkiiis, J57 P 23 

1 55 W ash 156 

36 \ la—Whittle V Slate 101 So 

<)5S, 211 .Via 101—Tlaktsdaw v 

Siale. 101 So 151, 211 Ala ,15 

37. Kan—StiU* v AVinnt r, 17 Kan 
2') 5 

U) (' .T p 196 note 78 

38 Ma—(liilTm y Stale, l.I.S So 

li» 2 29 Ma 4 52 —Hi owqiing \ 

.State 151) So 105, 28 Ala App 129 
etiiior.ni denud 180 So 105 2 15 

Ala ‘>20 S( ott V State, 141 So 
2(i() 25 M.i \pp 60, certiorari de¬ 
nied 141 So 262 22 4 Ala 651 
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Ark—Deeki r v Slate, 51 S AV 2d 521, 
H', Ark 10S6 

(li iMildn \ State. 9 S R 2d 90y, 
(Ji ”>56 W’estborrv v Sl.ito, 
J <> I s p] 90,*-) lY", (ill ] ] —Powirs 
\ Stall. 157 SE 1 95 172 (la 1— 

Tinn. J V Suit*, 1 JO SE 5l 101 

(Ja I9J 

Li—Shill V MfKte 190 So J25 193 

l,.i J9—St "it I V \A\iIton k^,") So 

756 179 Li 1(105 

Aluh- INopb y Silimonc 251 N AV 

“91, .M»5 Mull 1^5 

VP—Stall \ H( il, J.^l SE 60 4 109 
NP 27S 

Ohio --Li( avoli V State App 34 V 

E I'd no 

Tt V -Hanks y State 26') S AA’ 106, 
9 9 TexCr 21s 
Xtiling- one stei) in prog-ram 

In prosecution lor rnurdi r, pursu¬ 
ant to (‘onspiracv, although indict- 
nu nL ( hargf d thai oonspiruy yyas to 
kill deceased, it w^as tompetent to 
shoyv (onspincv existed to pnyent 
tiU(k fioni passing, and Uiat de- 
( ease d yy is slioi m ell ort lo stop 
d(|»i>t\ shir HI ai.d pot,se from pro- 
1(1 ting 11 IK I - liioit V (\)mmon- 
Wfalth 51 S AV 2d 520, 2 1 9 K> 065 


39 K\ 

— I’otjri' V 

C^ornmoiiyvealtli 

supra 



40. A] 1 

Ji)hi)'-on \ 

Stall no .So 

21 

Ala \pp 9».r. 



K\ —Hudson \ '’onimony\ e 1 1 til 61 S 


AA“‘2d 574 249 Ky SI ”» - lories \ 

Moinmoiiw I tilth, 6i) b A\ 2d 991 249 

Ky 502 

Preliminai-y questions hading up 
to (\idimi to show a planntd pre- 
riKilit.ilid and eoiispnod homii ide 
Ui i>ropei —State v Diihii 118 .So 
55 155 lii 924 (irliorari denied 

I )reh( r y Slat# of Louisiana, 4') S 
Cl 15 275 US 641 7 J L Ed 556 

Some latitude allowed 

W'hen a hornu ide is fommitled as 
the Jesuit Of a consjiiiacy, some lati- 
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direct or circumstantial^ tending to establish a con¬ 
curring agreement to carry into effect a common 
purpose to commit the homicide is relevant On 
the other hand, evidence of antecedent circumstanc¬ 
es and declarations tending to rebut the showing of 
a conspiracy is relevant on behalf of accused'* 2 
Where there is no evidence of a conspiracy, it is 
error to permit a witness to testify that accused 
and another purchased cartridges of him the day 
before the killing, and not to pci mil the other to 
explain how he came to be with accused ,'*2 or lo 
pcimit a witness to testify that he took a shotgun 
from one place to another previous to the homi¬ 
cide'*'* Tn the absence of conspiracy a witness 


should not be permitted to testify respecting the 
purpose of witness or accused in going together to 
d place where they expected to see deceased Evi¬ 
dence as to the members composing a mob is ma¬ 
terial only in connection with other evidence that 
accused was one of the parly 

§ 241. -Previous Difficulties 

Competent evidence of prior difficulties which Is rele¬ 
vant to the issues is admissible on behalf of the prosecu¬ 
tion 

Kvidence of quarrels or chfhcullics })ri()r to the 
killing or assault, and out of which it might have 
rcsuUtd, IS admissible on behalf of the prosecu¬ 
tion,*'^ although they may have occurred long pre- 


tudp i'9 permitlf'd in thp proof to 
show th«‘ relations of thf* parties and 
the olijoct and purpose of the con- 
spira( y—People v Billhurg, 14n NE 
n7‘l ll-l Til ISJ 

41. Ala—Johnson v State, 110 So 
5,1. 21 \laAr>P *^>63 
Exciting* discontent 

Whole police ofluei’s killing ro- 
siilled from alleged <onspir i< v to re¬ 
sist, it ^ as competent to ai=i<.« rtain 
whit p*irt defendants took in excit¬ 
ing K sisLance to oflnets and discon- 
lc ni with Rovcinmcnt—Slate v Heal, 
154 SK 601. 190 NP 27S 
Victim previously tmltnown 

'Phat trathe otTiccr murdered b> au- 
lumohili^tM was not known to thorn 
be Tore ht sloppc’d tin rn on highway 
did not pT( c ludt admission of < vi¬ 
de m t of < onsjiiTae V to muidei him, 
in view ol evideiut of interval of 
lime between halt of car and killing, 
and other e v idc n< < whuh jinv might 
consider in dfterrninuiK motive of 
erne peu'eni ac e tiseel in handing re¬ 
volver lo other who lired shot while 
ollicrwise engaging oflle er’s atlem- 
ti4)M passing of we'apon constituting 
overt ,i< t I’eojile v Y e iger, 229 1* 
40 I'lG ril 452 

Particular acts held admissible 

( I ) fie lit r 1 11V 

\1 i --Ih e)W ning \ Stale, ISO So 10," 
2S 'la \pp 120, te.Ttioran dcnie*d 
ISii So KitS 2 15 Ala 520 
(I I - Tinner \ State, iOO S M 6t, 
ll»l 19'1 

Ill -l‘(oj)l(' \ Rooney, 100 NE S,i 
5,0 711 613 

K'\ Ui il-o 1 \ I'omninnvve* ellh 61 

S W 2d h7 1 210 Kv S4 5 

J\lo—Stite \ stt,g-dill 2 1 S \\ 2d 22 

52 1 Mo 10",—Slate V IMillsap, 27b 
S AV 02 5, 310 Mo 500 
Nr—State' V Heal, 151 SE fd)4 100 
N C L78 

(2) E\iden<‘e Lending to show ac¬ 
cused’- participation in the* conspira- 
ev —S'atc V N<ife< llo 10 s W 2d 1.72. 
32.5 Mo 44 2 

(3) Perfection of plans le.) kill 
made at a meeting - Jones v Com¬ 


monwealth. 60 SW2d 001, 249 Ky 
.502 

(4) Possession of stolen arlieles—- 

K.iglos v U S , 25 F 2d 54 6 5S \pp 
!)<’ 122, ccrlioiari denied 4S S CL 

60 ’» 277 IJ S 600 72 E E J 101 { 

(5) Jle^qiic'st hv conspirator that 
witness lo'n in the' e onspiracy to 
muidtr State v Walton 155 So 
7 56. 170 La 1006 

(6) Rf lat ions of ae e us<>d with oth¬ 
er oreupants ed (.rr — H.inks v State, 
260 .s W 106 00 Tex (’r 21S 

(7) That one of accused had Ix'C'n 
seen at plai e of killing some dn\s 
prior th(*r<'(te to show pnparalion 
tor commission of eiime—SlaU v 
McKee, 190 So 125, 10 5 Ln 30 

(S) Where accused testified he had 
fallen out with one jointlv indictfd 
about a week hefene homii ich c'vn- 
de'iice that accused and ‘ueti person 
after such time held up merchant Js 
.lelmissiMe —ITord v <’onimonwealth 
13 SAV2d 214 227 Kv 4 19 

(0) AVhipping in trade union mect- 
ing, which was mere prelude' to 
homit ule of ofllreT attenuitnig lo 
make an arre^st thc'TC'for —Jones \ 
Common wealth, 60 S AA" 2d 091, 210 

Ka 502 

Prior asBOCiation 

(1) Alter (fstirnonv showing ac¬ 
cused's presenec at the sc e^Ilc' of 
crime. It IS proper to est«ihlish that 
he wMs an associate of otlie*r men 
who had been convicted and con- 
de rnneci the*refor - Commonwealth v 
Ffi-ei 151 A 465, 2S7 I\i 1 

(2) Evidence c)l a^'scec iril ion of d<- 
tendinis he tore the crime hc*ld ad¬ 
missible' 

Cal—People v Arnold 250 P 1-6.S 
100 Cal 471 

Mass — CoiMmonweallh v Sri\ele>i ]S5 
NE 176 2S2 Mass tOl certiorari 

grtnlcd Snvder v Cominonw t .iltli 
of Massa* bused Is. .>51 S Ci 67 200 

ns 606 78 1. Eel 5'51. atllrrm d 54 

SCl 110 291 I S 97, 78 L Ed 674, 
00 A L R 575 
Farpose of udmissioxi 

In proweeution for muidoi commit- 
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tc-d ns result of a common design 
evidence of conspiracy is not consid¬ 
ered for purpose' ot establishing ex¬ 
istence of a corispiratv as such, hut 
to show { in uni'-lance s iinch'i w’hlch 
homn idc' was commit led—Pe*ople v 
King, 85 P 2d 028 50 ('al App 2d 185 

42. Absence of communication 

In prosecution for assault to nuir- 
de-r in which state's theorv Wfis that 
mi use (Is ass(.)( lales lornmiLled as- 
siult pursuant to conspiitic y with 
aecuse'd exclusion ot ac cuse d s tes- 
limonv that nothing w.rs said hc- 
tweeri him and his assoc ntes m re¬ 
gard to lomnntiing assault was er¬ 
ror - Rrown V Slate, 77 S W 2d 694 
127 Ti X Cr 512 

EuBinesB of alleged conepirator 

When (ommonwi alth eontendc'd 
that aicused and anolhi r w'oman 
conspiit'd lo poison accused’s hus¬ 
band aeciisMl should have hc'c n per¬ 
mitted to prove Ihit ollur wotnian 
was crif-rigid in husim s^ of curing 
pcoiih Commonweallh v (Iiovamt- 
ti, 10 A 2d II9 511 P i 515 

Presence at lequest of victim 

In horrm id. prose cul ion based on 
( irpunr* tarillaI evidrncf, m which 
siMti s theorv WHS Unit accused and 
others lonsinicd .ind plotted death of 
cleiia--id, ictusc'tl mav show that hf' 
vv.c- |)iesfnl on tithing partv on 
whtih d< I f rsc'd was Killtd, at solici- 
lalion and on rc'cuicst of decc'asid 
hinoi II —Hand v State, 150 So 275. 
26 Ala Af>p 517 

43 Miss — Pulpus v Stale, 36 So 
100 S4 Miss 40 

44. Ala—Folkc's v State 82 So 567, 
17 Al.j App 110 

45. Tow a Stale v I {rooks, 186 N 

AV 4(. 102 Iowa 11 h7 

40. Ala—Lanc.aster v State, 106 So 
617 211 Ala 2, denying ccTlioran 

106 So 60'» 2 1 AlaAjjp 140, and 

cirtioran denu'd 106 So 618, 211 
A1 a 7 6 

47. Ala R.atlilf v State, 102 So 
621, 212 Ala 110--Pieree v £State, 
178 So 2 18, 28 Ala App 40—Kjle 
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viously,^* provided the evidence shows that the dis¬ 
agreeable conditions continued to the time of the 
killing^® Evidence of previous difficulties between 
accused and persons other than deceased is admis¬ 
sible where there is a direct connection between 
the facts sought to be proved and the homicide, 
nr assault with intent to kill Proof of a quarrel 
between one who acted with accused and a third j)er- 
sf)n w'hom the former was attempting to kill when 
he killed deceased is admissible On the other 
hand, evidence of a difficulty or fight between de¬ 
ceased and accused which occurred some time be- 
lore the homicide and is not connected therewith, 
or of a previous difficulty between accused and a 
third person with w^hich deceased had no connec¬ 
tion, and which w\as not a part of the tr.msaction in 
which deceased was killed,or of a difficulty be¬ 
tween deceased or pei son assaulted and others th.in 
accused having no connection with the fatal diffi¬ 


culty,®® or with which accused is not shown to have 
had any connection,®® or of a difficulty between two 
third persons with which accused is not shown to 
have been connected,®'^ is inadmissible 

As a general rule accused wull not be permitted 
to introduce evidence of preMoiis quarrels and diffi¬ 
culties,®^ although such evidence m.iy be admissible 
if constituting a part of the res gesta'®^ or within 
l)io])(.r limit,itions on the issue of self-defense, as 
considered infra § 275 Proof that deceased had 
been guilty of acts of violence to third persons of 
which accused had been informed is inadmissible®*^ 
On the other hand evidence having a tench ncy to 
show' that accused wms seeking to avoid further dif¬ 
ficulty should b( admitted ®^ 

The details and nu }ii\ of a former difficulty, how'- 
ever, cannot bo incjuired into,®- further than to shed 
light on the cjiicstion as to w'ho was the aggressor 


V suite*, 107 So 2J2, LM Ala App 
256—Drummond v SUiU* 102 So 
72^} JO Ala App JS6 <<‘rliorari df*- 
ni<*d Ex parte Drummond, 102 So 
7L'6, 212 Ala 410—Knoll, \ State, 
06 So 7'il. 10 Ala \p]) 25S 

Kan—State v Bainott 107 I* 2d ITS, 
156 Kan 716 

Kv Mills V r’ommonw t allh 171 S 
W 2d JS J')4 Ky 02 -Simpson v 
c’ommonwealth 52 S VV 2d 164, 245 
K> 202 Maidon v (’ommon- 
Wtalth, 0 S VV 2d lOlS 225 K\ 671 
Tt'x —1‘atlerson v SI.Uo, 2X0 S \V 
SOS, 105 T('xCr 50S—I'lnkir \ 
State 261 S VV 782, OS Tex ("t JtIO 
p» tition dismissed 15 S rq V07 267 
US 604, 69 L Ed 810 
^0 CJ p 106 note* r’ 407 riol< 01 
T’revious treatment of wift in piost- 
oution of husiMnd lor killing Mife 
see supra § 226 
As Bhowlner state of mind 

In a piosicution tor assault on O 
with Intent to commit murder when* 
ai i used had testified resardin^t a 
l>revious alt»*rc.i1i()n with O, it was 
error to exclude lestimonv of disin¬ 
terested witnesses reftardinj^ this al¬ 
tercation, since it was aclniissihle to 
show accused’s state of mind and his 
relation with O and en.ible the iur> 
to determine whether his action was 
influenced hv tear, malice, or done in 
heat of passion - J'eople v Dutjas 
HI NE 76‘), 310 Ill 203 
Fiphts leading* np to homicide 

VdmittinK evidence resfx’cImp two 
fijfhts between others, leadinsr up to 
homicide few minutes inter was 
proper —Etherton v Commonwealth, 
'55 SVV2d 343, 246 Kv 553 
48. Ala —Harbin v State, 72 So 
604, 15 Ala App 57 
Fonr to six years 

In murder trial, accused's testimo¬ 
ny on cross-examination, as to fist 
rt^ht between him and deceased dur¬ 


ing* Ihcir s< bool days four to six 
vc*ars hi'fore liornic ide and ill fet lirit 
still hatbeued bv a( t used i)t<ause of 
su( h fi«hl WMs idrnissiblt* as lon- 
cernin^t (inumsfame to be consid¬ 
ered in <onne<tiori with evidence that 
fijfht w Is m^Te s(h(*ol.dav in<id»nt 
folbiwid bv frundly assoc ml uuis Ik- 
tween p irtu. ipants ('ox \ Slati, 100 

50 8(»G, 2f0 Ala 26S 

49 K\ Holcomb v ('onurion- 
wc-alth 260 SVV^ 340 207 K\ 372 
30 C J p 106 note 82 
50. Mil Moulton \ St ile, OS so 
700 10 Ala App 116 certiorari d(- 

nic*d Ex parte Mcjulton 08 So 715, 
210 Ala 656 
iO (’ J p 107 note* 90 
Showing state of mind 

E\ idenc « as to eiuairel bi Iw < » n ac¬ 
cused and his wiU at roadhou*'» 
wh»*Te killing occurred rnd as lo ac¬ 
cused’s fighting with and cursing her 
just prior to fight w'huh rc*sulud in 
killing was competent as tending to 
show' a((Usf*ds stale of mind during 
ills period of running amuck” - 
Uberk v C'omrnonw e al 111, 108 S V\ 2d 
512 260 Ky 587 

51 Mich —People* \ Owen 118 N VV' 
500, 1 54 Mich 571, 21 I. R A N S 
520 

52. K\ -—Crec'ch \ UommonwM alth, 
107 S VV' 212 32 K\ K 808 

53. Mich—I’eoplc* v AA'iigiil 232 N 

VV' 530, 542 204 Mich 20, quoting 

Corpus Juiis. 

10 c'.I J) 107 note 85 

54. Ala —Foster v State 0 So 2d 20, 
JO Ala App 541—Ratliff v State 
98 So 103, 19 Ala App 505 

Ky—Mills V Uonimonwc*alth 171 S 
\V' 2cl 38, 294 Ky 92—Kinder v 

('ommonw ealth 86 S W 2d 297 260 

Kv 534 -A>ers v Commonwealth, 
212 SVV 624, 195 Ky 343 
Mich—People v Wriffht, 292 NW 

1177 


530, 542 29 4 Mich 20, quoting Cor. 
pus Juris 

Mc» Sint« \ Middox, 98 S VV 2d 535 

5 U» i 19 Mo 840, quoting Corpus 
Juris 

30 t' J p 107 note SB 

Prior connection with family diffi¬ 
culty 

In pri*s((ution of husl)and ferr mur¬ 
der of cousin w*h() had accompanied 
acfuse‘ds wnfe to make* nftidavlt 
agnnst husband for .issault, neither 
tcslini(*n\ concerning whipping ad- 
minisi,T<d bv iiusbind to wife nor 
afllclivif mad. b\ wife* should have 
been admitted —Russell v State. 189 
So 00 185 Miss 461 
55 Mo—State v Fletcher, 100 SW 
317 

30 p 1 p 107 nolc 87 
50 (la Sasser v State, '59 S E 255, 
1 20 (1 I 5 11 

57 K\ —.Tones v ('om , 106 SW 

802 12 Ky T. 50S 

S (-—Slntf \ McPhai] 105 SE 63S. 
115 S (' 3 43 

58. ('olo—(iriffln v I'eoiile, 231 P 

1113 76 Colo 422 

(Ja (lunlt r v State, 10 S E 2d 264, 

6 1 (la App 6 5 

K' —Sti pp \ ('ommonwc*alth, 43 S 
VV 2d ISO, 241 K\ 12 
Ka -State v Slcile, 100 So 494. 161 
Da 79b 

30 ('J p 107 note 08 

59. Particular evidence held not 
pirt of file r(*s gestae—Cunter v 
State, 30 S E 2d 264. 63 GaApp 65 

60 Sn- State v Raice, 123 N VV' 
708. 24 S D 111 

61. Tex—Sunday v State, 177 SVV 
07 77 TexCr 26 

62. Ala—Sanders v State. 7 So 2d 
48 4. 2 4 2 Ala 5 45—Davis v S^alo 
133 So 303 216 Via 475 -Hawkins 
V State, 195 So 762, 29 Ala App 
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111 the difficulty in question Where the killing 
occurred in a dispute between deceased and ac¬ 
cused’s wife, It has been held that her acts and con¬ 
duct in the transaction were admissilile If a 
])art of the details of a pi lor difficulty have been ad¬ 
mitted, accused IS entitled to introduce the whole 
transaction in ex])lanalion of his acts 

§ 242. -Remoteness 

Evidence of antecedent circumstances which are so 
remote in point of time as to have no bearing on the mat¬ 
ters in issue is iiiadmissibie 

Evidence of matters antecedent to the homicide 
but so remote in jmint of time as to have no legiti¬ 
mate btcinng on the circumstances of the homicide 
or the ])oints at issue on the trial is not admissible 
Where, hn\\c\er, the matter has a bearing on the 


circumstances of the homicide, it will not be reject¬ 
ed for remoteness alone, the lapse of time affecting 
only the weight to be given the testimony 

§ 243. -Declarations 

a Of accused 
b Of deceased 
c Of third persons 

a. Of Accused 

Relevant declarations and statements of accused, 
made before the homicide, are admissible for the prose¬ 
cution 

Declarations and statements of accused, made 
before the homicide, are admissible for the prosecu¬ 
tion if they are relevant to the issue,and tend to 


221, tcrtloran dPni<‘d lOH So 76"), 

2 19 \la 5 12—“T'atterson v State, 

109 So 27.7 21 Ala \pp ihl, oor- 

tioran dcnii cl 109 So 922, 21.7 Ala 
699—Di umnionrl v SUilo, 102 So 
722, 2(» Alai^p]> 286 (crtiorau de¬ 
nied Kv piT(( Drummond, 102 So 
72(), 212 Ala 410—Knott v State 

96 So 7,D 10 \la App 27S 

Aik — s v Slato 12 t S \\' 2d 
M4, 199 \iU b9—\dams v Stale, 

254 S W 812 160 Ark 405 
Fin—Detb v Slnte, 179 So S94, 003, 
111 Fla '162, ( itiri^; Corpus Juris. 
K\ —IJiadloy v (\immonweaUh 148 
S W 2d 7 57 2S7 Kv .779—rarF»entc'r 

\ C’ommonw ( nllh, 92 S \V 2d ‘?55, 
377 26 1 ls\ 408, (itiUR Corpus Ju¬ 
ris — Me 1 III O' h V Commonwealth, 
272 rt \V 123 209 K\ 203—St imp 
V Fommonw'« alth 253 S W 242, 
200 Kv 11! 

SF — Sl,it( V Alu re r omliic, 1*6 S 10 
112, 130 SC 358 Sl.itc v ClrtKorv 
120 SE 190 1 27 S(' S7 
Va—Hnsnakf v ('ommonwo alth, 115 
S i: 7 13, 1 )7 Va (.7 7 
30 C ,I j) 196 nolo 8! p 197 notns 92 
9 3 

63. Ala Knotts v State 78 So 640 

16 \l,i Nj)]) 442, certioi.iTi denied 

78 So 089 201 Ala 699 

IlluBtrating' acts 

Ev id« ru ' ot1»*r('d hv state sliowuiK 
tlie conduct ot accused at a plioi 
difluultv between ac < usial and de¬ 
ceased IS admissible foi the purpose 
of l^ustratln^^ accu'-eds a« Is at the 
time of the fn*al diffnultv —SiUib'rs 
V State 7 So ’d 48 3 21 2 Ala .7 !5 

64. Tex—\ev land V St.itt 187 SW 
196, 79 Tex Ct 6,72 

65. Ala — 1‘attc rson \ Stale', 109 So 
37.7, 21 Ala \pp 464, certiorari de¬ 
nied 109 So 922. 215 Ala 600 

66. Ala—White V State 130 So 4 20, 
24 Ala App 442—Hembre*e v Slate , 

110 So 171, 21 Ala \j)ji 577, ccu- 
tiorari denied 110 So 172, 215 Ala 


24 6—Nolen v State, 109 So 295 

21 Ala \PF) 4.7 7 

Fal—People V Vuyatie.b. 206 P 1031, 
57 Pal \pp 23.3 

Del—Slate v Tliffnins, 138 A 597 

3 WAV Harr 388 

Kv — Bradley v cNuninonwealth 148 
S W 2d 737 285 Kv 570—lack v 

Pommonwe*aUh 1 S W 2d 901. 222 
Kv 5 16—.Stamp v Conunonwealtb, 
251 SW 212. 200 Kv 133—Shep¬ 
herd V (’'ommonwealth, 2.72 S \V 
1 10. 200 Kv 27 

Mass (NuTimonw'talth v Sheppard, 
48 \ E 2d OJO 111 M.ms 790 e er- 
lioiiri dcnn'd ShepF»ard v (Com¬ 
monwealth of Massac bused ts, 63 
SPt 1 470 320 ITS 213, 87 1. Ed 

Mo—Stnte v StoKsdill. 23 S W 2d 

22 32 1 Mo 10,7 

O' —State V Grayson 270 P 104 
126 Or 760 

Tex —'rramme II v State Pr 167 S 
W 2(1 171—Joidari v Stale. 296 S 
AA" 582, 107 TexPr 307 
W\o —State v House, 134 P 2d 1116 
30 P J pi 97 note 4 

67. Pal-'Pea>ple v Mount, 260 P 
177 9 3 (^al App 81 

<U Dhuk \ Slate, 199 SE 810, 
187 Ga 1 16 

Mass —('ommonwealth v Sheppard, 
48 NE2d 630, 313 Mass 590. cer- 
tJoraii deiiii'd Sheppird v Pom- 
monwcalth of Massachusetts 63 
SPt 1450, 320 ITS 213, 87 D Ed 

Miss —Thndnx v State 161 So 151 
153 172 Miss .789, citing Corpus 

Juris. 

NM —State v Holden, 113 P 2d 171, 

4 5 N M 147 

Pa—('omrnonw t^alth v Fiagassa, 122 
A 88. 278 r»a 1 

Wvo—Lamptlt v Slate, 242 P, 812, 
3 4 AVvo 217 
!0 C J p 198 note 5 
POBsesslou of knife five houis be¬ 
fore homicide was held not too re¬ 
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mole to he admissible*—Stale v 
Fiaticis, 52 S W 2d 552, 330 Mo 120.7 

Knowledge of effect of poison 

JOvudenc e of aceijsc'd's first wife’s 
death fiom str\ihniru* poisoning was 
admissible' in trial foi niurch'r of hi*- 
second wife in sunn' wav to ‘diow 
hia knowledge of effect of ativchnin 
on human being, altlmugh hia first 
Witt died .ilmost sc'VLii vears In fore 
second wife’s (hath IN o])lc \ Gos- 
d('n 7b P 2d 211, 6 Pall'd 14 

68 Ala—Lewis v Stale 164 So 02 
2!1 All 2J1-- Frost v State 142 
So 4 27, 227 \la 2 \ i .—Bass v Statf 
1'2 So 17 219 All 282—Hardf'n 

V St lie 101 So 112 211 Ms 67(. 

—Rc'c'dc'r V State, 97 So 73, 210 
Ala lit- Salts v Stale* 110 So 
169, 21 All App 573, <*c*rtioTari de¬ 
nied 110 So 170, 215 All 24 7 
(''at—iNoT'Ie \ Le'o Ylok 209 P 538, 
189 (All 799 

P.a - Wells V State 167 SE 709, 46 
Ga Am> 412 

Kv —Tav lor v Pornmonwealth 42 S 
AV 2(j 689 L'10 Kv 450—AVinstead 

v (N)mrrionwn'1.1th, 32 S W'^ 2d 740, 
236 Kv 1.74--Onev v Pommon- 
Avealth 9 S W 2d 72*3 225 Ky 500 

—Shelton V Pommonwealth, 6 S 
W 2cJ 1094, 224 Kv 671 
Mo—State V Dodson 29 S AV 2d 60 
NP--State V Neal 23 S E 2d 911, 
22 2 NP .746 

TeX'~()wc'ns v State .76 S AV 2d 867, 
122 TexPr 561 — Davis v Stale, 
296 SAV 897, 107 TeX Pr 444— 

Martin v Slate, 295 SW 1098, 107 
Tex ('r 151 
30 P I p 19S note 6 
Admissibility of adrni.ssions and dec¬ 
larations by one accused of crime 
generally see Priminal Law §Q 7.30- 
738 

Connection with offense 

Statements of accused tending to 
connect him with the commisfajon of 
the offense are admissible—Warren 
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explain or reconcile his conduct,whether they are 
part of the res gestae or not,70 cspccidlly where the 
case depends on circumstantial evidcnce.*^^ If such 
declarations and the homicide form jiarts of one 
continuous transaction, the declarations are admis¬ 
sible, although not shown to have any immediate 
connection with the crime As discussed supra § 
236, threats of accused against the life of deceased 
are admissible within proper limits Merc predic¬ 
tions of trouble not amounting to threats arc held 
inadmissible,’^^ but evidence that accused on severed 
occasions had used language expressing hostility to, 
and dislike of, deceased has been held admissible, 
although the language proved did not amount to 
threats ,'^4 and it is not necessary to lay a founda¬ 
tion for such evidence by asking accused whether 


he made the statements 75 On the other hand, state¬ 
ments of accused which do not form a part of the 
res gestae of the crime and which do not tend to 
prove or disprove any matter in issue are not ad¬ 
missible,76 particularly where they mercl> tend to 
damage him in the estimation of the jury 77 

When the declaration or conversation is given in 
evidence, any other declaration which is necessary 
to m*ike It fully understood or to explain it may 
also be given in evidence 7^ 

Declarations of accused some time before the 
homicide and not connected with the transaction in 
which the killing occurred, but amounting mciel> 
to statements in his own favor, are not part of the 
les gestae and are not admissible on his behalf,79 


V state. 94 S W 2d 46^. 110 Tox Cr 
1R6—10 rj p 198 note 12 

Conspiracy 

1 >e( laration*? tending to show eon- 
spirtt< y between Hot u^ed and th<> 
person who did the lulling are ad 
missible 

A 1.1 —bVT^*uson V Slate 4 3 So 16, 
149 Ala JI — Ferguson v State, 37 
So 448 141 Ala 20 
Tex—rinkston v State, 241 S W 
1.12. 01 Tex Pr 644 

Conversation immediately hefore 

lhf‘ shooting wav held idnu.ssible — 
Rainev v State, 283 SW 816 104 
Tex Tr 171 

Means of killing* 

Testimoin av to statements hv nt- 
('used as to what hr> eon Id make Ijv 
killinK dt*( eased and as to th< differ¬ 
ent wavs in whoh Ik (Oiild ac(t>mp- 
lish it WHS nflmivsibU —Stat<' v 
L.e«prr JOO \MV 712 109 Iowa 432 

Preparation for flight 

l)p( laTalions indKnting preparation 
tor flight are admissible—Hoeker v 
Oommonw'ealth, 111 S VV 676, 31 Ky 
I.. 044 

Reason for stopping* at scene of crime 

Witness who had givm a< Mised a 
ride on day of murder was propi'rlv 
C|U( stiorK d coiiterning re.ison ,h ( used 
gave for stopping at place wheie 
crime w'as committed—State v 
Thorp, 171 A 613, 86 NH .101 
Warnings to victim 

Where there is some evidenre of 
self-defen.se, and w hf‘re attuved 
found person assaulted in a compro¬ 
mising position WMth his w i fr it Is 
reb'vant to prove that accused had 
warned person assaulted to stay 
away from his wife—Turner v 
St.ate, 194 So 687, 29 Ala App 197, 
c*ertiorari denied Kx parte State tx 
rel Attornev Oeneral, 194 So 689 
239 Ala 218 

69. Ala—Hass v State, 122 So 4.1, 
219 Ala 282 

Miss—Fleming v State, 108 So 143, 
142 Miss 872. 


Mo--Stale v lohnson, 212 SW 623 
Tex—Moore v State, 296 S W 308 
107 TevCr 287 

Vr—P almer v Commonwealth, 130 
S K 398, 143 Va .192 
U) r I p 198 note 7 
Declarations explanatory of pur¬ 
pose, made b\ accused when starting 
on the trip ending at the place C/f 
the homicide, are admissible*—Oood 
V State 267 SW 501, 98 Tf x O 
.116 

State of mind 

(1) Particular statements of ae- 
(.ii&ed, made prior to the comniissjon 
of the crime*, are held admissilile to 
show his stale of mind 

Ala—Flovd V Stall*. 116 So 118, 22 
Ala App 147, certiorari denied 116 
So 520. 217 Ala 326 
K\ —W.ilker V Commonw'ea I th, 31 S 
V\ 2d 721, 21.1 Ky 471 
Mo State v Dodson, 29 S W 2d GO 
NPT—State v Thorp, 171 A 6.13, 86 
N TI .101 

(2) Declarations of aoc^used a few 
minutes before the* homicide show¬ 
ing hi»^ intention to attack or kill 
cb c cased .arc adniis.sible—St.alc. v 
King. 21 P 265, 9 Mont 4 15 

(1) Admission of testimony tint, 
aliout a week before homicide, ae- 
c used said he did not have long to 
live and that he would lust as soon 
swap out with any one, was not 
c*rroi —Hr iclges v State, 271 S W 87. 
99 Tex Ci 627 

(4) Considc*rali<»n of testimony of 
conduct and declarations of acc'uscd 
a few minutes befoie the killing, in- 
dic'.itiNO ot accused b«*lng in good hu¬ 
mor and hH\ing gone to dpcc*asc'd’s 
office on a peaceful mission, is piop- 
erlv limited by instruction to the 
question of motive and the state of 
accused's mind—Selman v State, 251 
S W 882, 159 Ark 131 

70. Ala—Jones v State, 61 So 414, 
181 Ala 63 

Uea gestae generally see Criminal 
Law §& 662-67.1 
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71. Tex—Hand v State, 179 SW 
11.1.1, 77 TexCr 623 

Where corpus delicti has been 
showm. statements of accused in 
proximity as to time and pl.ice of the 
honiic idc are admissible as circum¬ 
stances tending to connc*ct accused 
therewith—Cross v State, 165 So 
840, 231 Ala 529 

72. Ala—Dudley v State, 64 So 

109, 185 Ala 27—Armour v State, 
63 Ma 173 

73. Miss —Owens v State, 32 So 

152 80 Miss 4 99 

74. Kv—Hales v Commonwealth 

276 SW 119 210 Kv 421 

30 CJ p 198 note 17 

75. All—Kx parte State 61 So 51. 

181 Ala 4 reversing 61 So 54, 7 
Ala App 43 

76. \la —Roberson v State 119 So 

86 I 21 Ma \pp 26— Spel(*» v State, 
103 So 694 20 Ala App 412 ei r- 

tiornn denied Kx parte Speke, 103 
So 701 212 Ala 519 

Ark—Harmon v State. 81 S W 2d 30, 
190 Vrk 823 

Oa—Lance v Stale*, 142 SK 105, 166 
Or 15 

Ky —,Sianif«r \ Commonw i nlth, 283 
S W 84, 214 K\ 280—Binion v 

Commonwealth, 282 S AV^ 775, 214 
Ky 125 

Okl—Pulton V Stale, 254 P 761, 36 
Okl Cr 1.18 

Tex—Holt V State, 249 SW 481, 94 
TexCr 46 

30 C J p 198 note 19 

77. Kan —State v Moore, 95 P 409, 
77 Kan 7.16 

20 C .T p 198 note 20 

78. Tex —Powers v State, 227 S W 
671, 88 TexCr 467 

79. Fla—Pelham v State. 70 So 
87, 70 Fla 295 

10 CJ p 198 note 22 
Admissibility of self-serving acts 
and declarations in criminal prose¬ 
cutions generally see Criminal Law 
S 737. 
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but declarations of accused on starting out for the 
place of the fatal encounter showing that he did 
not anticipate a hostile meeting arc admissible 
It has also been held that evidence of a conversa¬ 
tion between accused and others before the homicide 
IS admissible on behalf of accused for the juirposc 
of showing his innocent intentions in seeking to 
have a friendly conversation with deceased 

b. Of Deceased 

Statements and declarations of deceased are in¬ 


admissible unless they come within tome of the excep¬ 
tions to the hearsay rule 

As a general rule, statements and declarations by 
deceased arc not evidence cither for or against ac¬ 
cused,unless they come within some of the rec¬ 
ognised exceptions to the hearsay rule Declara¬ 
tions of the victim before the homicidal act arc ad¬ 
missible where they were so connected therewith as 
to form a part of the same transaction and illus¬ 
trate and explain the killing, or the assault, in a 


Sxplanatlon of acts 

iVc Ura lions of a(<usod made a 
fniisid("ral>U‘ lirrit bofore the killing 
tiinnot b( mddf f\idenrt* to explain 
hi**; cariving nima on the day of tt.e 
killing?—T(>riell v Commonwealth, 
13 Cush, K> , 24f. 

80 Ala--l>ivia v Slate fi6 So 67, 
1SS Ain overruling Jones v 

Slate. 57 So 'll 171 Ala r.3 
Iowa—Slate V Cross, 26 N \\ 62, 

68 Iowa 18(1 

81 . Ti \ — Cannnfi( k v Stati, 278 S 

W 11(15, 1(12 TtxO 57‘) 1 

82 . Ma—Snoddy v St<.le, 101 So 
30 j. JO Ala \vp 108 

Cal—Peopb' V IVrkms, 60 J’ 2(1 C31, 

8 cm 2(1 502 

fra—Crews V State, 102 SE 146 44 
Ca App 510 

Ky — \ddms \ ('’oiiunonweallh, 120 
S W 2(1 J:;7, 274 K\ 71 1 
Mo -Slate \ T.nloi 118 S AV Jd S02 
347 Mo 607—Stal< \ Ihnson 142 
SW2d 52, 31C Mo 4 07 
N'T—T'eople v Ctivisv, 14(( NE 563, 

2 36 NY 205 

S (’■ -State V r.ighani, 131 SE 603 
13 1 S 401 

Tex - (Jraharn v Stale, 00 S W 2d 73, 
126 T« X Cr 531—litnnis v SI tie, 
276 S\V 715 1(11 T«xCi 451 

Adrnissibtlit V of admissions and d» e- 
bn.itions bv person injiirt d in 
criminal casts gent'TaJly see Crimi¬ 
nal Eaw 740-745 
Pear of others 

TcstiiTK)n> as to dtKiistd’s stale- 
rnenls that he feared stmit one from 
.inolhei statt would kill him was in¬ 
admissible, in absent t of t irt urn- 
sfinct'S tending to < onneet sut h p ir- 
Iv with his death “ Coriimonw (allh 
\ Z<rv<is 1.53 A 7(,7 302 I’a 510 
Irrelevant statemente Pa d(<.<ased 
should b( txdudtd 
NC—Slate V Sisk, 116 SE 721, 185 
N C 606 

Tex—Itiisscll V State, 242 SW 217, 
02 T< X (’’r 114 

Knowledg'e of accused 

The m(‘io tact that aet used knew 
of statements niadt b\ deceased, not 
amounting to threats, will not make 
evidence thrreof adniissibh —Nugent 
V State, 273 S W 6U8. 101 Tox Cr 
80. 


Statements not made in presence of 
accused 

(1) Statements .and dttlaralions ot 
deceased, whuh do not (onstiliile a 
part of the res gestae and which 
W(‘re not made in the hcMnng oi 
presence of accused, are inadrnissi 
bl<> 

K\ -Fitch V Commonv\ealth 103 S 
\V 2d 08 267 K\ 016- Thacker \ 

Coninionw'c alth, 31 S W 2d 008 26 > 
K^ 07—E.-irncv v Corninonw c'.iltb 
80 S W 2d 513, 258 Kv 13J - Wood 
V CominonwcMlth 70 S W JeJ 677 
26,3 K\ 704—Shoemaker v 
nionwcalth J')2 SW .307, 218 Kv 
721—Sbc‘phc*rd v Cccrnrnomvf alth, 
252 SAY 119 200 Kv J5 
SC—Slalc \ Williams, 118 SE 783, 
12 5 SC ,385 
30 C I p 100 note 20 

(2) A state mc'iit cd’ a person killed 
made prior to killing not in presence 
of act used is inadmissible in piose- 
< 111 ie»n then for iinh'ss eontaining 
threat .end in such Inal accusc*d is 
not entitled to sliovv stated purpose 
of deceased to lake his wife from 
him nor that dee eased did not rcgaid 
ace used favoiablv —Cam v State, 100 
So 578 135 Miss 802 

Obscene or vulgar statements 

(1) Obse eiie statements of de¬ 
cease el which de) not contain a tbie.il 
should not be elicited from a w it- 
n( ss —State v Jones Mo J56 S W 
787 

(2) Evidence of vulgar statememls 
In dc e e*as«>d with ifferfnee to his 
eondiiet with worneai generalU un¬ 
known to a<ciise*d Was pre^perlv ex¬ 
cluded—Eivingston v State, J80 S 
W 802 103 TevCr 372 

Self-serving declarations of de - 
ceased, such ns deelaralions express¬ 
ing an ajHilopetie frame e>f mind to¬ 
ward accused are held inadmissible 
—Stale V Ardoin, 216 F 1048 28 N 
M 641 

83 . Ala—Hall v State, 159 So BOO, 
26 Ala App 344 
30 C.1 p 190 note 25 

Res gestae 

Statements of deceased, which con¬ 
stitute a part ol the res gestae, are 
admissible—Poune ey \ State, 136 
.So 741, 24 Ala App .326 certiorari 
denied 136 So 743, 223 Ala 431. 
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Homicide by abortion 

(1) Statements of deceased show¬ 

ing preparation for abortion and vis¬ 
its to accused’s office therefor are 
admissible—M.ix v I’eoplc*, 240 1* 

607. 78 Colo 178—30 CJ p 109 note 
25 Le1 

(2) Statements by dcce.ased as to 
her treatment bv accuse'd during 
piognss of aiiortion are admissible* 
—Strite V Dolv, 208 N W 760, 167 
Minn 164—Stale v Nc‘well. 159 NW 
8J0 134 Minn 384—State v Hunter, 
154 NW 1083, 131 Minn 252, LRA 
1 01GC ,5 66 

(3) Testirnonv^ a.s to declarations 

of deceaetd with respect to abortion 
operation was admissible on ground 
that thev Wile statements mnde^ in 
furtherance' of a criminal conspiracy 
and were evidence* against others e n- 
gagi'd wilii d(‘ce‘ast*d in such con- 
spiTMcy—Kraut \ State, 280 NW 
127 228 Wis 486 

(4) Accused niav prove that the 

alleged victim de e larc el that she 
eamc to liim to he' treated lor a 
condition lersulting from an opeiation 
for abortion alrc'ady peifoimcd bv 
some othei jie rson—I’et>t)le v Perg 
274 43 1 06 Cal App 4 10 

(5) It has bt‘en ht-ld, howevir, that 

aeiiiscd could not show what the 
vuttirn told him of hei condition and 
s> mptoms — Commonwealth v Mor¬ 
ns, 162 NE 36J 264 Mass 314 

(6) ICxclusion of Ifstimony ns to 
contents of slntement signed bv de- 
e« a>^ed i)n entering accused’s hospital 
was held not to be enorieous — Peo¬ 
ple v Uongettl, 163 NE. 373, 333 
111 BSt 

1 (7) Any stati'mcnt l>y de'ccased of 

her inte'ntion to have a c riiuinal abor- 
iioM pe'iformcd bv n<<used cannot 
I>iove tilt ailual p< r fornianct of such 
an operatu)!! by him—Clark v Peo¬ 
ple, 86 P 2d 257. 103 Colo 371 

(8) Statement of deceased before 
operation indicating only that she 
had consulted physician othei than 
nccuse*d was propiTly excluded foi 
lai'k of reh vanev —State v French, 
JIO NW 45, 168 Minn 341 

(9) Statement made by deceased 
before her death that she had taken 
medicine more than wet'k before vis¬ 
iting accused was held not to be ad- 
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prosecution for assault with intent to murder,^4 
particularly where they were made in the presence 
of accused Where the fact that deceased made 
a statement is relevant, the fact that the statement 
was made is admissible Where deceased’s in¬ 
tention IS material, his declarations as to his inten¬ 
tions are relevant,and his declarations are like¬ 
wise admissible to explain his conduct and motive 
where such is relevant A declaration by deceased 
indicatinfi: a present intention to do a particular act 
in the immediate future, made in a|)])arent good 
faith and not for self-serving jiurposes, has been 
held to be admissible to prove th,it the act was in 
fact ]>erformed,and to explain deccased’^ con¬ 


duct Evidence explanatory of statements in ev¬ 
idence may be admitted 

c. Of Third Persons 

As a general rule, declarations of third persong, not 
constituting a part of the res gestae, are not admis¬ 
sible unless they fall within some exception to the hear¬ 
say rule 

Generally declarations of third persons not part 
of the res gestae are mere hearsay and are not ad¬ 
missible ^*2 Declarations of third persons before 
the homicide may be admitted if so connected with 
the transaction as to form part of the ics gesta*,^^ 
or whtu made in the presence of accused or brought 
to his knowdedgt before the killing,^'* and the state 


missible .ts showing^ that d('< < asral 
Wfis not presnanl ut turn* of visit — 
Pi'ople V (’oUrin 55 P 12(1 llGl 5 Cd 
2d 619 

Dvini^ d('claT.itiorm in prospoutions 
for abortion sco ^Vboition 25 
Dvinj^ d<(laiations in pioseiutions 
foT bonne ide s«m infra ijtj 256 206 
AdnnssibilitV of der(asr*d’s ads oi 
declaiation pvincini^ intent to com¬ 
mit suKide s< c supra <5 217 
84 . Alii—IIuKiib'v \ Stale, 15<S So 
902, 26 Ala App 205 

85 \Ia—JIutchtns v State, 92 So 
4 0'), 207 Ala 12». 

To\--Marshall v Slalo 2S6 S W 
214. 101 Te\ Cr 619 

86 Basis for arrest 

Statements bN d«>( fas< d a poIi<<*- 
man sliowinfi knowle-dge of a(< used’s 
(ommission of a filon> as basis 
for IfKal arif'st, are admissible — 
Rickman v State 134 S W 2d 608, 
ns Tex Or 191 

Svidence held improperly excluded 

OKI—Short V State, 125 P 2d 227, 
74 Okl 272 

Fixing' of time 

A remark of dee cased b\ -which 
witness flxe'd the time is admissible 
—('’ommonwoalth v Spencer, 99 Nil 
266. 212 Mass 438, Ann (’as 191 Ji) 

552 

Manner of receiving 'bruises 

In prosecution for murder of nt- 
ciised’s wife, Adhere defense was ac- 
e idcntal homicide, l<’slinion\ show¬ 
ing that wife had pre\iouslv rt( eived 
a severe beating- loa\ing Inuises on 
he'r face and body and that she liad 
told witness heiw she hrid reeejve>d 
those injuries was relevant—State v 
Goodwin. 179 So 691, 189 L.a 443 
87 . Del—State v Dong, 123 A 350, 
2 W W Harr 380 

Hawaii—Territory v Duvauthelle, 
28 Hawaii 350 

Ija—State v Dunn 109 So 56, 161 
Da 632, error dismissed I>unn v 
State of Louisiana, 47 S Ct 341, 
273 US 656, 744. 71 L Ed 825 
Agreement for divorce 

Communjcationfc by a murdered 
wife disproving the theory of the 


d< fense* as to an agree‘nient with her 
toi divoTM' mav be shown—Horah v 
S' lie 160 P 27, 12 Okl Or 540 

State of mind 

Dc( linlions of dec«*ascd showing 
her stat«‘ of mind low aid at<‘used 
hav( been held admi'^silile—Sapp v 
State 223 SVV 159 87 Tex Or 606 
Wheie guGstions put axe vague, in- 
deOnilt and irrelevant ohjci lion 
Ihertto is propel Iv sustained — Wil¬ 
liamson V Stale, 111 So 245 92 Pl'i 
1094 

88. Okl -—Starks V Slate 93 T» 2d 50 
67 Okl Or 156—Stogstlill v Stale, 
216 P 681 24 Okl Or 152 

Pear 

lOvKb'rue to th< efftsl that on the 
night betore ih(> homicide his wife 
\iclim of thr hornnidr, stated that 
‘sh( was srared" of ac( used, and 
asked allothfr jicrson to accompnnv 
iier when she was about to mi« t ai- 
cusid at his reqiHst was ndmisvibli 
for Ihc purpose of showing conduit 
and motive on the part ot the wife 
-Tlioiupson V Slate, 11 S E 2d 795 
191 Ga 222 

89 \la — Roberson v State, 118 So 

651 218 Ala 412 

Oonii—Stale v I'erelli, 5 \ 2d 705, 

125 Oonn 321, 121 ADR 1357 

Not res gestae 

Such evidtnce is admissible not as 
a part of th« res gestae, but as a fat l 
iclevant to a fad in issue State v 
.lournev, 161 A 515, 115 Conn 34 4 

To meet accused 

(1) Statement of deceased made a 
short tiiiK Ik fore he was last seen 
alive that he was going to mfct ai'- 
( usfd was tompetent 

Nev —White v Slate, 285 P 503, 
62 Nev 235 

Pa—^Commonwealth v Marshall, 135 
A 301, 287 Pa 512 
Tex —Cobh v Slate, 77 S W 2d 667, 
3 27 Tex Cr 50 4 

(2) Deceased's statement that he 
was going to take automobile ride 
With defendants was competent — 
State V Lang, 154 A 864, 108 N J 
Law 98. 


To tell accused something 

Dcfeased’s w'ifc could lestif\ that 
dcccTsed had stated that hf was go¬ 
ing to A certain place to meet de¬ 
fendants and tliat he was going "to 
tell them sonn thing’’—Stale v Pir¬ 
elli. 21 \ 2d 389. 128 Conn 172 

90. Gn —Shirlev v State, 118 SE 

91, 168 (3a 34 4 

Design or plan 

Testimony that deceased, on leav¬ 
ing bis home, had stated h( w^as go¬ 
ing to a certain r>lai e to ‘^ee a broth¬ 
er of ciccusid and to get fiom him a 
pi-tol was propiiU rcciuvcd as 
showing design or plan - Mercado v 
State. 258 SW 1 80 96 Tex Ci 450 

91 . Ga —Giddens v Stale 108 S E 
788, 152 Ga 195 

Homicide by abortion 

In prosecution for manslaughter 
for h.iving performed an abortioi# 
on a cel la in pci son rtsulling in her 
death, where the pi oplc w'ere per 
milted to prove what accused told 
witness as to what was said h\ de- 
( eased when she tlist consulted him 
as to condition of whic ii shi com¬ 
plained, prior tieatment admirnsteied 
and her historv, refusal tc^ permit ac- 
( used to relate whdt dtcc'ased told 
him at time she first visited him 
was erior—Peo])k“ \ Gordon, 17 NY 
S 2d 503 258 App Div 98 { 

92. Iv\ —Johnson v (’ommonw ealth, 

62 S W 2d 1025, 250 K> 297 -Shell 
V OonunonwI altli, 54 S VV 2d 954, 
24 3 Kv 53 5—I’urk v (’ommon- 

wealth, 38 S W 2d 9 J7. 2 49 K\ 55 

Tex--Graham v State, 69 S W 2d 73, 
126 Tex Or 5 51 
30 O J p 200 note 35 

Irrelevant statemente of third per¬ 
sons aic not admissible—Aplin v 
Stall*, 9‘i So 734 19 Ma App 604— 

Knott V State, 96 .So 731, 19 Ala 
\pp 258 

93 Tex—Hull v State, 100 SW 
103 50 Tex Cr 607 
30 (’ J p 199 note 31 
94 . Ill —People v Hauke, 167 NE 
1 4 45 Ill 217 

N 0 —State v Graham, 140 S E 26, 
194 NC 459 
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may show that the declarations offered in evidence 
afi^ainst accused were made known to him prior to 
the killinp^ Statements and remarks of a third 
person, not otherwise admissible, may be received 
where they arc part of a conversation in which ac¬ 
cused made declarations, and where they are use¬ 
ful in ascertaining the full meaninj^ of such declara¬ 
tions Statements made by third persons to ac¬ 
cused shortly before the killincf may be admissible 
where they tcnrl to throw some bp;ht on his state of 


mind 

§ 244 . Contemporaneous Circumstances 

Competent evidence of circumstances contemporaneous 
with the killing or homicidal assault which tend to throw 
light on matters in issue is admissible 

Competent evidence of all the facts and circum¬ 
stances surrounding the killing or murderous as¬ 
sault which tend to throw light on the transaction 
IS admissible Tt is proper to show what persons 


T**x—Drnnis v Stall*. 276 SW 713, 
101 Ti^x Cr 1.')!—]li)hhirm v StaU*, 
16»» SW 32S, 72 Tex Or 367 
95 . Tex—Robbins v Slate, supra 
90 . Mass—^ronirnon wealth v. How¬ 
ard, 91 NE 297. JOf) Mass 128 

97 . Kv—Shelton v Commonwealth, 
6 S VV 2d 1094, 224 Kv 671 

98 . Ala—Sanders v Stale, 11 So 2d 

740—t( V State 2 So 2d 309. 
241 Ala 34 1—CieoTftp v State, 200 
So 602, 240 Ala 623—Birchtleld v 
State 113 So 207. 217 \la 225— 
Johnson v State, 52 So 7()9, 160 
Ala 10—Williams v Slate, 41 So 
092 14 7 Ala 10—Sconvers v State, 
132 So 609, 26 Ala App 60—King 
V Slate, 134 So 1 M, 24 Ala App 
267—South V State. 118 So 248, 
22 Ala App 491—Laneaster v 

State 106 So 600. 21 AUApp 140, 
certiorari denied 106 So 617 214 

Ala 2, and 106 So 618, 214 Ala 76 
—Moulton V State, 98 So 709, 1 9 
Ala App 446 certiorari denied Ex 
parte Moulton OX So 715, 210 Ala 
656—Hamlett v State, 96 So 371, 
14 Ala App 218 

Mk—Slnblins v State, 284 SW 38, 
171 Vik 1X4—Owens v State, 262 
S W 25, 159 Ark 503 
t’al - People v Arnold, 2.30 P 168 
199 Cal 471 — People v Bauman, 
lot P 2d 1020. 30 Cal App 2d 387 
(iu—Sweat V State 11 S E 2d 40, 6.3 
lia App 209 

Ill—PeopU V Hartwell, 172 N" E 112, 
HI HI 13.3 

Iowa—Sl.-Ue V Hickman, 193 NW 
21, 105 Iowa 765 

Kan—State v Hundv, 75 P 2d 236, 
147 Kan 4 

Kv —Marion v Oommonweal th, 108 
,S W 2d 721, 2()9 Kv 729—Quinn v 
Commonwealth. 86 S VV 2d 328, 260 
Kv 690—riiu V V Commonwealth, 9 
.S W 2d 72 5, 223 Ky .390—'Combs v 
Commonwe.ilth, 24 6 SW 132, 106 
K> 801 

La —State v lies. 9 So 2d 601. 201 
La 398 

Mass—Commonwealth v Sirnpaon, 
1.3 N R 2d 9 14 too Mass 15, cer¬ 
tiorari denied Simpson v Com¬ 
monwealth of Massachusetts, 58 S 
Ct 950, 301 ITS 363 82 L Ed 1531 
Miaa—Irby v State 185 So 812, 186 
M1S.S 161 

Mo—State v Privett 120 S W 2d 375 
344 Mo 1020—State v Richards, 


67 SW2d 58, 3 t4 Mo 485—State v 
Golden, 31 S W 2d 91 .320 Mo 784 

—State V lamerxon 252 S W 682 
NH—State V Rheaum*, 116 A 738, 
80 NH 319 

NC—State V Bowser, 199 SE 31, 
214 NC 240—State v Buffkin, 183 
SE 343 204 NC 117—State v 

.lones. 13.3 SE 259 148 NC 704 — 
State V Hall. 112 SE 4.31. 183 NC 
806 

Okl —StOK'^diJl V Stale, 216 P 681. 
21 OklO 1.32 

Or—State V Kingsley, 2 1’2d 3, 1.37 
Or 303 rehearing denied 3 P 2d 
11.3, 127 Or 305 

Tex—Salazar v State, 1.31 S W 2d 
761. 137 Tex Cr 448—Black v 

State, 128 S VV 2d 106, 1.37 Tex Cr 
173—Kelley v State 112 S W 2d 
470, 1 33 Tex Cr 460 Curtis v 

State, 46 S W 2d 103 114 Tex Cr 

24X—ITh kox V .State, 28.3 SW 621, 
104 Te\(^r 644—Davis v Stale, 
258 SW 188, 46 Tex Cr 4 17—Ben¬ 
nett V Slate, 232 S V\^ 740, 45 Tex 
Cr 70—NeKon v State. 101 SW 
1012, 51 TexCr 3 49 
VL—Slate v Stnev. 160 A 2.37, 104 
Vt 379, motion denied 160 A 747, 
101 Vt 270 

Va —Mercer v Commonwealth, 142 S 
E 269 150 Va 588 
Wash .State v Davis, 108 P 2d 641, 
6 Wash 2d 646 
30 C .1 p 200 note 33 
Cause of victim’s presence 

Ot(asion or eaust of decea.sed’s 
presence at plai e of killing may be 
pioptr inquiry in some eases—Har¬ 
den V State, 101 So 4 42, 211 Ala 656 
Cliaracter of house 

(1) Evidence of the charaeter of 
the house where the homicide oc- 
currt d may bt admissible—Gibson v 
State, 5 S VV 314, 23 Tex App 414— 
3^1 CJ p 201 note 46 

(2) Testimony as to charaeter of 
busjmsa conducted at place of killing 
as well as reputation, however, has 
been held to be pioj)erlv excluded — 
I’eople V Andrews, 1.38 NE 462, 327 
Ill 162 

Compromising position 

Where there is some evidence that 
accused shot in self defense, it in 
relevant to prove that at tlnie of dif- 
tlculty accused went into his wife’s 
loom and found person assaulted in 
1.1 compromising position with ac¬ 
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cused’s wife—Turner v State, 194 
So 687, 24 Ala App 197, certiorari 
denied Ex parte State cx i el Attor¬ 
ney Ge‘neral. 104 So 68 9, 239 Ala 238 

Doable crime 

In prosecution for homicide where 
killing and assault on man accompa¬ 
nying det eased were in the nature of 
a double crime, any evidence that 
would have been competent at trial 
for assault was admissible—C’om- 
monwealth v De Matteo, 193 A 872, 
228 Pa 354 

Inflammatory character 

Evidence of surrounding c ircum- 
stanies is not inadmissible merely 
because it might piove Inflammatoiv 
in murdc'r case -Howaid v State, 13 
S W 2d SO, in TfxGi 203 
Particular facts held admissible 

(1) Evidence as to clothes worn bv 
dece.ased .it time of death especially 
w^hon clothes were subsequent Iv 
traced to accused’s possession — 
Fiost V Slate, 142 So 427, 223 Ala 
22 2 

(2) Facts lelating to robbery, dur¬ 
ing w^hich shooting occ lined—Spear 

V State, 44 S W 2d 66 3, IS I Ark 1017 

(3) In prosecution for murder bV 
abortion that accused, failing to call 
in consulting physician, did not 4ol- 
low usual medical prac tice or code 
of ethics—I’eople v Rongelti 176 
NE 298, 344 Til 278 

(4) Kind of blows struck — Simons 

V Slate. 149 S W 2d 103, 141 Tex Ci 
4.38 

(5) 1‘ossession by accused of sev¬ 
eral guns and pistols, a cartridge belt 
and ammunition, where the evidence 
was restricted to showing intent, 
scheme, design, jiuipose and state of 
rnind of accused—Shafer v State, 13 
S E 2d 798, 191 Ga 722 

(6) That deceased was unarmed 
when killed, as tending to prove that 
killing w^as felonious—State v. 
Thornhill. 178 So 343, 188 La 762 

(7) That deceased wore uniform 
and badge of policeman—Beaird v 
State, 109 So 161, 215 Ala 27 

(8) That prosecuting witness and 
deceased were intoxicated at time of 
shooting—Byrd v Slate, 123 So 867, 
134 Miss 712 

(9) That deceased’s husband was 
absent from his home on the day of 
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were present at the time,^® and what was done ^ 
Circumstances tending to fix material dates may be 
shown.2 Evidence of circumstances tending to elu¬ 
cidate the motives and acts of the persons is ad¬ 
missible 2 Where accused denies the killing, evi¬ 
dence of circumstances pointing to him as the guilty 
person^ or evidence indicating his innocence^ is ad¬ 
missible as relevant Testimony of contemporane¬ 
ous circumstances which, isolated from the other 


facts in the case, would be irrelevant may become 
relevant when viewed in the light of, and in con¬ 
nection with, other testimony adduced on the trial.® 

On the other hand, evidence of circumstances 
which, although contemporaneous with the homi¬ 
cide, arc not relevant to any issue in the cast and 
have no bearing on or connection with the killing, 
IS not admissible A statute providing that in all 
prosecutions for felonious homicide the state or 


the murder—^Commonwealth v 
Thomas. 118 A 667, 275 Pa 137 

(10) That witnesses, who lesided 
rear hotel where difficult v he tween 
ciceused and deceased, his w eom- 
meneed, on ni^tit of alle^^'d homicide 
heard a woman scieam, the fact that 
witnesses were unable to lOve exact 
hour or location of sound allecting 
mcrelv the weight of Ihcir testimct- 
nv- Rstliff V State 102 So 6J1, 212 
/Via 41(» 

(11) Othei matters sf'e 30 C J p 
200 note (8 rci]"|f], P 201 notes 12 
\ ( 

Provocation 

li3\ idenc f of sun oundi ii^ circum¬ 
stances sIk deling some li^lU on the 
ciuestlon of tirovocrition is adrnissi- 
hJc‘ -Uakestraw v Slate 101 So ISl, 
211 A 1.1 n 1.5 
Time of deatli 

Time' it would take to smoke cl^ar 
of lirand puichsscrd and lighted hi 
victim hefoic he was kilhd and 
Tobhed ell fih'tt of emplovriient, and 
time* It would lake to ^^alk to phic e 
of c'mplcjvment, was adrnissihlc as 
tendintr to shc)W time of dc'ath, vchne 
partlj smoked c i^ai ot thr brand 
hocm:ht b> victim was found at place 
o( crime—Stale v Thoif) J7l A 6>» 
SO N n 501 

99. Ala.—Poll ins v State, 34 S.i 1)0.3. 

ns Ma 57 
In adjoining- building 

In niuide I prose I u1 ion, evichuicc 
that m.inv people vveuc: in hiiileliri^ 
-idioimng that into which honih was 
Ihiown was aeirriissihle, where some 
weie near window—IJridRes v State, 
14J So 56, 225 Ala M 
1. NY—People V Poniov. 47 N E 

J5S. 153 i\ Y 174 
30 (■’,1 p 201 note 41 
Course of bullet 

On a prosecution for murder, te>fa- 
timony that some of the slmts from 
accused's gun passed through the- 
clothing of witness was admissible 
as part of the res gesttC—Il.imniond 
V State. 41 So 761, ]47 Ala 79 
Effort to open knife 

In homicide pi osc^cution, le.stimo- 
nv that deceased was feeble old man, 
struggling as though he were try¬ 
ing to get his knife open, w^as prop¬ 
erly admitted—Murphy v State, 144 
So 114, 26 AlaApp 237. 


2. Mass—Pommonwealth v Phanec' 
54 N?3 551, 171 Mass 245, 75 Am 
S R 306 

3. L.a —State v Williams, 171 So 
52, 1S5 P'1 840 

30 CJ p 201 note 45 

Unsigned directions 

Unsigned writing found on mur¬ 
dered officer directing him to still of 
accused’s co-e onspirator which was 
destroved hv otlie er, held properly 
admitt«‘cl—lOthridRC v State, 136 SE 
72. 1 63 (la ISO 

4 Ala—T» r? v' v State, 23 So 776, 
118 Ala 71) 

30 CJ p 201 note 4 7 
Poisoning others 

(1) In piosfi'ution for mingling 

poison wnth food wuth inteuit to kill 
prosecuting witness lestiinopv of 
wlirmss that alter eating cake bak«*d 
in prosc'c^uling w’llness’ home, he be¬ 
came sick and h.id svniT>toms simdar 
fc) those di.splaved by prose*euting 
wi1ne*ss and inemliers of his familv 
after eating food made from flour 
was admissible as a link in the e )i nn 
of < irc iinist,in< e‘s tcTidmg to est.ihhsh 
the c'lime, and that the‘ crime wa*- 
designcd and not accidental cu tin 
re«-ull of mistake*- State \ Holden 
113 I’ 2d 171 15 X I'l 147 

(2) l']\ ide nc < t»f the presence of 
arsenic iii the stomach c»f one who 
drank in ecmipany with de t eris<*d 
sonic lifiuor giv'eii the*m hv accuse*d 
i.s admihsible—Reople v Robinson, 2 
IMrk (V , N V . 235 

Possession of means 

It mav he* shown th it accus<*d hid 
the me*ans of commit(inp one of the 
acts which attrndeci and niav have 
induced the homicide*—I’toph* v 
Rlacc. r>2 NE 676. 157 NV 584 

5. Explaining possession 

Accused mav inlreeduce ewidene e 
tc) c'xplciin his jiossc ssion of poison 
of the kind w'lth whicli it claimed 
the erime was » ommitted — f*eo])lc v 
Cuff 55 P 407 122 Cal .589—30 C.J 
p 201 note 51 

6. Tex —Flores v State, 65 S W 2d 
822, 122 T»*xCr 406 

Evidence held admissible 

(1) (xenerallv 

Ala—Satterfield v State, 102 So. 691. 
212 Ala 349 


Okl—Niehols V Slate, 298 P 886 50 
Okl Ci 4 09 

Tex- Archer v Stale 26 1 S AV 305, 
9 8 TexCr 91 

(2) In rebuttal—Howard \ Com- 
monwc'alth. 27 S W 2d 410. 234 Kv 
45 

Settlement of controversy 

Where on tin Inal ot om charged 
.IS .ic compiler in a muicUr, a letter 
from Recused to chreiscd asking 
him to meet him at tin time and 
place of the kilim*; i* adnntted it 
IS c'rror to t xcludc evidence that ac - 
c usc'd wishc‘d to mc*et ch c*< «i ..ed to 
‘ctflc* a controvirsv between the let' 
Icr ind . 1 C c usc'd’s nccomplnc —St.itc 
V Wc*lch, 55 I’ 97 22 Mont 92 

7 M<i—Lr*cklaver v SI itc* 96 .So 

759 209 \la 605—lorn s y St.stc, 
116 So 896 22 Al.i Ap’i 472—V.rl- 

entinc* V Slate 98 So 1S{ J9 Ala 
App 510—Williams v St.itr 93 So 
281 IS Al.t \pp 57 5 Tiawman v 
State 93 So 60 207 Ala 419, 18 

Ala App 669 

Conn—State v Peopold 117 A 118, 
110 Conn .56 

Fla—Tierring v State 154 So 187, 
Ml Fla 156 

Oa—T.anee V Slate 142 S E 105 166 
(4a 15 

Kv —Tavlor v Commonw c .illh, 108 
S AV 2d 615, 2()9 656--Mcn.ir- 

gue V (’ommiuiw c'alth, 38 S W 2d 
9 27, 2 39 Ky 2 5 

Ea—Sl.ale v Eouviere, 121 So 18.S, 
1C9 Ea 109—Slate v Ashworth 
120 So 865 167 Ea 1085 
Me—State* V Sprague, 199 A 706 
135 Me 470 

Md - Carey v Pt'ite 142 A 497, 1 12 
Md 471 

Miss—Mcf^affrc'v v Sl'ite 187 So 
710 186 Miss 659 

Mo—St.ale v Malone, 62 S W 2d 909, 
333 Mo 5^1 

Pa—Commonw c'altli v Yeager 196 
A 827 329 I’a 81 

Tex—Hendc*rson v State 106 S W 2d 
291 132 Tex Cr 596—(Royer v 

Stale 70 S \A' 2d 155. 1 26 TexCr 
56—Davis V State 66 S AA^ 2cl 339, 
125 Tex Cr 131— Curns v State, 
46 SAVJd 303, 119 TexCr 898— 
Rilling, y State* ‘>77 S W 687 102 
TtxCr 338—Hank^ v State, 269 
S W 106, 99 Tex c"i 21S 
30 CJ p 200 note 39 


1183 



§ 247 


HOMICIDE 


40 C.J.S. 


constitute part of the res gestae, or point to the accused 
as the cause of the death or Injury, but not otherwise. 
Thus evidence of the acts, demeanor, or conduct of the 
accused shortly after the crime may be admissible. 

Circumstances occiirrinj^^ subsequently to a homi> 
Cldc or assault with intent to kill or murder may be 
admissible whcie they throw light on the transac¬ 
tion,or constitute ])art of the res gesta?, or are of 
such a character as to point to accused as the person 
through whose agency deceased came to his death 


or was injured Evidence of circumstances sub¬ 
sequent to the homicide or assault which are not 
part of the res gesta? and throw no light on the cir¬ 
cumstances of the killing or any of the issues of the 
case IS not admissible 

Except where it would be self-serving in effect 
if offered on accused's behalf,'^'’ evidence may be 
admissible of the demeanor and conduct,ajipear- 


31 . AlaRatliff v State, 102 So 
6J], 212 Ma 410—Hammond v 

Slate, 41 So 761 147 Via 79 
Ark—Harris v State, 6 S W 2d 14, 
177 Ark 186 

da —Owens v Slate, 136 S E 530. 
16J da 561 

Tex—Millikin v Stale, 2M6 SW 547, 
107 Tex dr 332 

VV'.ish—State v Mahoney, 208 P 37, 
120 Wash 633 
30 CJ p J03 note 82 

fixtensive search for accused im¬ 
mediately following:: homieide—dillis 

V State, 7 So 2(1 56 t, 2 12 Ala 550 

Reason for, and manner of, search 
for deceased 

NC —StHtf y dote 178 SK 209, 
207 N d 618 
Disturbance of body 

Testimony as to what wilne<?s and 
others did when tin y came to d(‘- 
ceased’s bod> after shooting hidd ad- 
inissihlt as tending to provi' tliat 
body had not lx en disluihed—IIi^?g-s 

V State, ^64 SW 859, 165 Ark 613 

Details as to shootinfiT of witness 

t)V Rfcused immediately after h(‘ shot 
dteeased at same plat (, hf Id admis¬ 
sible—I’clers V Stale, 200 So 404 
240 Al.i .5 U 

Relations between codefendants 

Mass d..niiM()nwi ,ilt h v tlillo, 175 
N K 718, 275 Mass 320, 79 ALU 
1 iSO 

33b Ala--P<arcf v 117 So 

bl7 220 \lri 4 16—Whillh v Sin It 
104 So 668 21 3 Ma 301 K\f rs n 

St.lie IJM So 7S.5 24 \li \pp ,55 
H.imastor v St.iU JOfi So bOO 21 
Ala App 110 (eriioran denied ll)b 
So bl7, 214 Vl.-i 2, and lOb So 61S 
214 Al.i 7b 

Citi - '■J''honipson v Stal( , 1 1 i S E 896, 
3 6b da 512 

N M —Si.iU \ (Jrissom, 298 1* Gbb 
35 NM 12 { 

Te\ ^ M(‘r( ido \ Stale, 258 SW 1 76, 
96 'JVx di 120 
30 J p 201 note S3 
Presence of acensed with gun 

Eyidf rx e that. when witness 
rocU hl'Cl seem of sliootinK, ac(usfd 
With shotgun in his htnd was stand¬ 
ing a short dislame Irorn the as¬ 
saulted man, was admissible - San¬ 
ders V State, 97 So 294, 19 Ala App 
367 

33 . Ala—Dyson y State, 2 So 2d 
787, 241 Ala 335, denying certio¬ 


rari 2 So 2d 784, 30 Ala App 321 — 
Underwood v State, 193 So 155, 
239 \la 29—Reeder v State, 97 
So 73, 210 Ala 114—Whetstone v 
Slate. 113 So 49|, 22 Ala App 120, 
(erliotari denied 111 So 195. 216 
Ala 4 74--Salts v State 110 So 
169 21 Aid \pp 571, (trlioiari de- 

nod no So 170, 215 Ala 247— 

Snoddv V Sta<(. 101 So 30 i, 20 
M i \i)p 168 

CVnI--People V Orosco 2.39 P 82, 73 
dal Vpp 5.80 

Kv—Morgan v (\»mmonw< alth 79 S 
W 2d 1, 257 K^ 691 —Elhcrton v 
doinnionw ealth 55 S W 2d 313, 24b 
K> 55 » 

H«i—Slate y Zeigki 167 So 156, 
184 Ha 829—Stall v Harvr\ 106 
So 28, 1 59 Ha 674 < r’*oT dismissed 
llarve> Stair 47 S di 20 273 U 
S 035 71 li h'd 815 
Mass- -domtiionw ♦ ill h ^ Ik Icnski 
17b N ]<: 501 276 M.iss 15 

Miss—llunlir \ Shite 181 So 815, 
183 Miss 779 

Mont—State V Paik 2S9 P 1017, 88 
Mont 21 

Sd—State* V AVoodh-im 160 SE 8S5, 
102 S ('• 192 

SO State V Stale\ 223 NW 913 
916, 51 SI) 5 5.* (iting Corpus Ju¬ 
ris, and It Versed on othi r groumis 
2 ’9 N \\ 17 4, )fi S l» 4 95 

Tl\—D mvnc \ \ Slali 8 0 S A\ 2d 

1081 129 Tc X dr jsj—(Vimmtuk v' 

State, 27S S U 1105 102 Tt \ vT 

579 

WA’^i—S t.ite V Eane, 182 SE 781, 
116 W Va 636 
10 t" T p 204 note 8 1 

Particular circumstances held inad¬ 
missible 

ft) 9'hat accused tailed to attend 
deceaseds tiirirTal Fowler v Slate* | 
18 S W 2d 97 118 Tex (’I 419 

(2) That c ode fendanl who had 

be I n sc*i)aiatcl\ fried and ac*<iuittfd, 
bad been Ivncbed—Fisher v Slate, 
116 So 711, 150 Miss 20b 

(3) That vicfini's wife had had po¬ 
lice ofliceis detailed at her home for 
some turn just prior to the trial — 
Peojde V Herbert, 196 \E 821, 361 
Ill 64 

(4) That no one at scene of killing 
would tell sheriff anything about it 
— Gieer \ State, 125 S E 52, 159 Ga 
85 

(5) That acensed disposed of 
brains of deceased shot in head, in a 

1186 


gruesome manner—lilac kbiiin v. 
State, 117 So 614 22 Via Ajip 561 

(6) That deceasc'd had recjwetted 
accused to go to ho^spilal with him 
after being shot—J-iong \ (\)mnion- 
wealth 90 S W 2d J()07, 2b2 K\ 619 

(7) 7’hat accused passed h.in-^elf 

off as a prc'ac her in a count> to 
which he went after tlx ofli'iisi — 
(Mix It V State, 100 So 5(.6 20 M.u 

App 28 

(8) 'rh.it dec ea seal's hrolhei, after 

tlu shooting c)t dtff'iscd shot inlo 

atciisicJ’s hit whiclv was King on 
giound Hrv.inl v (\)ininon\\i lUh 

288 S VV 680, 211. K\ 721 

(9) That a rn ighbor had conliibut- 

rd nioriey foi the fi'iMTunt of medi- 
c .il services rendered to deceased 

•liter he w .IS shot —St iLc v Eissieur 
Mo 2 42 SW 900 

(10) That accus<*ds son .lire sled 

at s.arm time is lx, vv is mistnited 
while Hi confine iix nt —Mohlci v 
Stale 2b5 S W 55; 98 Tex th 2 18 

(11) ()Lhc] ( It c unist iiu c s see »U C 
J t) 20 1 note 81 la] 

34 . Fla Smith v Sl.itc, 17G So 506 
129 FI. I !8 8 

30 (M p 205 not. 96 

35 , Ala—Williams \ .Slate, 41 So 

992, 117 All JO—'VVilli.irns v Stale 
133 So 737, s(*c ond case, 21 Al.i 
\l)l) 20b, icilioTDi ibiiicd li; So 

7 28 22' .Vli b.'i *—Siixlcis v Slate, 
97 Si, 29 1 19 Ml App ii,7 

Fli—Snnlh \ Stale, 17b So 506 
129 J.^la 188 

Kv —Nc.icc V Foiiitnonwc iltb 26 S 
W 2cl 189 213 Kv 515, followed in 

Miller \ Fommonwc ilLli, 2.8 s W 2d 
4 5, 2 14 Kv 11b 

Mo —Stale V Fade, 31 S W 2d 82 12b 

Mo 11 12—Slate \ Matins, 18 S 
W 2d 8 12 1 Mo 17 

’—.St'll, V (joclvvin, 1 S E 2cJ 34 7, 
21b N F 49 

Okl Walker v St He 19 P 2d 622, 54 
Okl Fi 279 

Pa -—Forririioriw e al (h v Karnuridi, 
195 \ 62 3 28 T'a JJf 

S 1> -Slate V Strain, 2b2 i\ AV 237. 
63 SI) 639 

Tex—AVillis y State, 239 S W^ 23 2, 
91 Tex(h 329 
30 CJ p 201 note 85 
Couduct when first accused of crime 
Iowa St.ate V Johnson, 2(i4 N VA’ 
696, 267 N W 91, 221 Iowa 8. 
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ance,36 and acts-'^^ or omissions^S of accused short¬ 
ly after the homicide or assault, such as acts or 
conduct evidencing accused’s state of mind at the 
time of the killing,consciousness of guilt,or a 
desire to elude discovery,^! to cast the blame on 
another,to conceal the crime or the evidence of 
it,^^ to fabricate a defense^^ or false testimony in 
his behalf,or acts showing malice toward de¬ 
ceased, as discussed su])ra § 211, or a motive for 
taking his life, as discussed supra § 227, or, par¬ 
ticularly whcie there is a close relationship,46 in¬ 
difference to his fate,47 or acts of communication 


with a person known to have been concerned in the 
crime.48 Accused should be permitted to offer ev¬ 
idence to refute evidence offered for such pur¬ 
poses 49 

It has been held that occuirenccs in the presence 
of accused a short time after the homicide may be 
shown ,50 but evidence as to the acts, conduct, or 
manner of decedent in the presence of accused after 
the fatal injury is held inadmissible where accused 
did nothing that could he considered an admission 5i 

Kvidcnce is admissible to show assistance ren¬ 
dered by accused, charged as an accomjdice, to the 


Demeanor at funeral 

Oa—IJpckwith V State, 190 SR 184, 
183 (la 871 

CircumBtances attending- arrest 

RxfJudin^r < vidoneo of otti( rr who 
participated in arrest of accused as 
to ( irc iirnst.inet s attending arrest 
during flight and what accused had 
on his person as bc’aring on conduct 
and guilt V knove ledge of accused, 
held di'^c retionarv—State v I’alko, 
186 A G:)7, IJl (\)nn 669 
30. Al.i—Sindeis v State, 97 So 
UOl, 10 Ala App 367 
Kv —Nc.ic'c* V (Commonwealth, 26 S 
\Vj(i ISO, 23 1 K\ 'i'tr. followed 111 
Miller V (Coirrmonwealth, 28 S W 
2d tr., 2 34 Kv 346 

T.x- Willis V State. 239 SW 212, 
01 Tex('r 320 
U) (cj p 204 note S6 
Testimony that accused “didn't 
look rig-ht" held admissible — Srnilh 
V State. 176 So 506, 507. 129 Fla 
3 88 

37. Ma—Fass v Stale 122 So 45 
210 Ma 2S2 AVillianis v State 
’33 So 727, second case' 2t \la 
Ajip 2(Mi, ccrLioian dcmied KM So 
72S, 222 Ma 6S8—Slaughter \ 

Slat I 10b So 80 1, 21 Ala App 211 
- Smders v State, 97 So 201, lil 
MaAjip {()7 

<’’al —V llolxrts 2'»0 I‘ 208, 
7y Cal \pp 500 

Kv—Srnitli v Mnmnjonwf alth, 22 S 
W 2d 118, 2 12 Kv 52—Havwood v 
Commonwealth 208 S AV ,085. 221 
Kv 37S 

Muss- (r*omrTi()nwf alth v Sacco, 151 
N 7^1 830, 255 Mass 360 

N(^--Stall v (Jodwin 3 S R 2d 317 
21G \ (’ 40—State v Stcclc 130 S 
v: ;os, 101 ) nc 50 6 

Dkl WalKc'r v State, 19 1^ 2d 622, 
54 Okl c.'r 270 

Sn—Stilc' V Str.^in, 262 NW 237, 
03 SD 630 
30 C J p 205 note 87 

“The proof of the homicide neces¬ 
sarily involved proof of the ac tions 
of the accused immediately preced¬ 
ing and subsequent to its actual 
commission in order to present a 
oomplc'te picture of the entne trans¬ 
action’—State V Simborski, 182 A 
221, 225, 120 Conn 624. 


That accused attempted to commit 
suicide IS a circunistaiic e 'whicli may 
bc‘ considcrc'd b\ the jury in connec¬ 
tion with all other facts and circum¬ 
stances 

Towa —State v Ilittner, 227 N \V 
601, 209 Iowa 109 

Mo —State v I'airittr, 44 S W 2d 70, 
329 Mo 314 

N* C—State v Rxum, 105 SR 7, 213 
NC 16—State v Lawremee, 146 
SR 305, 106 Nr 562 
30 CM p 205 note 87 (a] 

Offer to pay for release 

Arresting oflicers’ testimony that 
accused ofteied to pay thtm for his 
release held admissible—Basg v 
Statt 12> So 45 210 \la 282 
Purpose of consulting- counsel 

Although one learning that he vvas 
susrx'c ted of murder had a right to 
consult counsel, where he denic'd that 
he consulted counsel about the (time 
and clairnc'd that the consultation 
was to obtain a renewal of his chauf¬ 
feur’s license which had been takem 
awa>, the character of the license' 
and the* date of its susp<*nsion were 
proper subjects of inquir\ -rorn- 
nionwcMlIh v Kollins 136 NR 360, 
24 2 Mass 127 

3€. Failure to call physician 

(^^.I—iNoph V Roberts, 250 P 208 
7 9 Pell \i>p 50G 

Pailmo to aid victim after encoun¬ 
ter—AVaters V State, 211 SW 496, 
91 Tc X rr 502 

Failure to arraug-e for funeral of 
murdered wife 

(la—Bcckwoiih v State, 190 SR 
184. 183 Gil N71 

Silence 

That accused remained silent re¬ 
garding whe r(.about.s of imm with 
whom clc ceased w'as last sec'n Avas 
circurnsiance piovable against ac¬ 
cused—Keahy v State, 1.3 S W 2d 
871, in Tex Mr R 670 

39. Okl—Walker v State, 19 2d 
622, 51 Okl Cr 279 

40. Cal—I’eopit v Clark, 259 P 17 
201 Cal 474 

Flight, avoidance of arrest, conctal- 
mc'nt, and escape see infra 5 251 
Securing g’un after encounter vvith, 
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deceased —People v 
47, 201 Cal 474 

Clark, 

259 P 

41 Md —Cothron v 
620, 138 Md 101 

State 

113 A 


to C J p 205 note 88 
Adopting- assumed name 

Cal - I*eople v AA'hoaton. 220 P 451, 
64 Cal App 58 

—Commonwealth v Lucitti, 145 
A 8 5. 295 I'a l')() 

42. Kv—Haywood v Common¬ 
wealth, 208 S AV '185, 221 Ky 378 

43 . Ala—Elmore v State, 158 So 

771 26 Ala App 2M0 

NC- State v Steede 130 SE 308, 
100 N C 506 
30 CJ p 205 note 8 9 
Hiding- body 

NC—St lie V Steele supra 
Destruction of weapon 

In prosecution for herrnicide acceim- 
plishe.d with knife lestimonv that 
aeeused gave witness knife a few 
minutes after killing and told him 
j to destroy It lit Id cornpi'tent where 
there was testimonv indicating that 
j thns was same knife with which ac¬ 
cused h.id slabbed dett'ased Iham 

V State 134 So 888 24 Via \pp 3 10, 
e-(itioiaij denied 134 So 8 00, J2.3 Ala. 
15 5 

44 . K\ - Bate*s v CommonwealIh, 

225 S A\^ 1085 I8‘) Kv 727 

30 CJ p 205 note* 90 

45 Tex—Hughes \ State, 262 S \V 

745, 97 Ti V Cr 607 

46. T’a —Commonwealth v Karmen- 

di, 195 \ 6', 32S Pa 321 

47. Cl—Perrv v stale. 36 SE 781, 

110 C i J 31 

30 CJ p 2 05 note 9 3 

48 . Ala—Pnrkcr v Slate 65 So 90, 
10 Ml \pp 5 1 

T(‘\ KirJington v Stale, 50 SW 
175 10 Tev Cr 3.33 

49 Ma- Parker v Slate*, 123 So 
107, 23 Ala Vpp 217 

50 Mleh— I'cople V Tubbs, 110 N 
W 1 32, 147 Mich 1 

51. NY-People v Smith, 64 N E 
814, 172 NY 210. 
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person who did the killing The acts of an ac¬ 
complice of accused in connection with the homicide 
may he shown 

The acts of thud persons out of the presence and 
hearing of accused, subsequent to the homicide, 
have been held inadmissible,^’^ but in some cir¬ 
cumstances such evidence has been admitted 

A witness’ exjilanation of his action in secretly 
removing the bones of deceased is admissible 
Where accused has not attempted to show that the 
sole cause of death was maltreatment of the wound 
and not the wound itself, evidence as to whether 
a certain treatment was jiroper is inadmissible 

§ 248. - Physical and Mental Conditions 

a Physical conditions 
1) Menial conditions 


a. Physical Conditions 

(1) In general 

(2) Condition and location of body; 

wounds and marks 

(1) In General 

Evidence of physical facts and conditions observed 
after the crime and connected therewith, and tending to 
establish the accused’s guilt or innocence, is admissible 
This rule has been applied to such matters as the con¬ 
dition of the place of the crime, the finding of articles, 
and the presence of blood or bloodstains on clothing or 
elsewhere 

Evidence of physical facts observed after the 
homicide or assault with intent to kill or murder 
and connected therewith, and tending to establish 
the guilt or innocence of the accused, is admissi¬ 
ble,^^ hut evidence of disconnected facts is not acl 
missihle Under this general rule evidence is ad- 


53. Tpx—M illnpr v StatP, 162 SW 
.ns, 72 Tpx Tr 45 

53. Tex - Jpnkjns v Stalf, 75 SW 
312. i.5 Tpx CT 17'! 

30 C ,I p 205 note 1 

Appearance and manner of mur¬ 
derer, sine p (i(>e p.'isocl, Itiipp hours 
aflPT pomrnisMon of homu kIp lu'ld 
admissible in proseeution of thosp 
allPKPd to hnv( bpen -with him—T’t o- 
pb* V Arnold, 250 1’ 1C8, 109 C.il 

471 

54 . qv-x—CMtes V Stale, 227 SW 
053 8S Tp\ r’r 570 

10 C ] p 205 nolo I 

55. Rebuttal of defeuse 

Where .iciused seturrd ride With 
dp< pas( d witness; and anolhor in 
IriK U, and killed deceased when th(‘V 
.stopped on louiniv, PvidenM show¬ 
ing movements of witness short Iv 
alter miiidti was admissible to sut’- 
poi t his teslirnonv and to rebut de¬ 
ft nse tbit at < list d fi.id b< en assn lilt¬ 
ed In t)ie otluis -bives; v State, 11! 
S \N Jd 0f)9 13! Ttx(h t.J7 

Whereabouts of close associate of 
accused 

In iht pi list cut ion of a ni^ht ho¬ 
lt I (leik foi niiiubi ol a nuist ad¬ 
mission i»f t vident ( as to tht whele- 
.ibouls and apfxdi ui< e of the iot>m- 
mai(‘ and inlimatt assfxiate oi ac- 
( used aflrr the appnrent I line of 
tt»mnussioii oJ the tiim*, lu Id not er- 
Tontoiis w h( rt It w m sL.it t s Iht or \ 
th It sufli roommate wiote a Ibti- 
tious n.irru' on tin holt 1 nj^istei — 
Stall \ (lumrnor, 2(Ki NW 20, ,51 X 
1) 415 

58. Mi(h— Ibople V Idfisc zmska, 
180 X W bl’i, 212 Mieh 4M 

67. Mo—State \ StronK, '55 SW 
78, 153 Mo 5IS 

58. Ala—Unde 1 wood v State, 191 
So 1 55 229 \l,i 29—A\atst)n v 

State 112 So IM 22 Via App 57— 
Lancaster v. Stale, 106 So 609, 21 


Ala \pp 140 eertiorari denied 106 
So (il?, 211 Ala 2, and 106 So 618, 
214 Ala 76 

Ark—Naprel v St.ate, 17 S W 2d 317, 
179 Ark 625 

(ta Kins' V Slati, 142 SK 160, 166 
CJa 10 

La—State v llarvev, 106 So 28, 159 
La 67 1, error disiiiisstd ITarvey v 
State, 17 S tM 20 2 r, US 635, 71 
L lOd 815 

Mo—St.rte v Tavloi, 118 S W 2d 802 
347 Mo 607 

Mont—.St.at( V Walsh, 222 T’ 194, 72 
Mont no 

S C —Stall ^ BiKh.im. 131 S K 60.3 
1 { ! SC 191 

Te\—Sala/ar v State 131 S AV 2d 
7Gl 117 T( V Cr 4 18—Ilmda v 
Stale 277 S VV 116, 101 T. \ Ur 
651 —Mohler v State, 2b5 S AV 55!, 
9 8 Tex Ur 23 8 

VL—St ito V Slatv, 160 A 257. 10 1 
A'^'t 179, motion denied 160 A 747 

101 At !79 
30 (',1 p 205 note 6 

Rebuttal or coutradrction of ac¬ 
cused’s testimony 

(1) State's f vide re H that no one 
wtnt to dettastd's bod> lx fort ar¬ 
rival of sht'Till lx Id proper rebuttal 
f»f contrarv Itstirrxmy—Mapee v 
State 122 .So 7bb 154 Miss 671 

(2) AN here .ate used claimed an «<- 
cidtnlil killing while on <in automo¬ 
bile ijdt ltstimon\ of tlx condition 
of the house and premises of de- 
eeastd immodiatelv after nittht of 
killing tendinK to show that an ae t 
of violence had bf'en ceimmilted dur¬ 
ing? nifiht. v/as competent as tending 
to eontridxt ate used’s slor> —Hous¬ 
ton V Stale, 2b4 S W 809, 165 Ark 
29 t 

(3) Uommonweallh could meet tes- 
timonv of accused's witnesses, re- 
ftarding pistol found at scene of kill- 
inf^, In rebuttal testimony—Uaslle v 
(Commonwealth, 14 S W 2d 387, 2J8 
K> 151. 


59 . Ala —rowe v Stale, 106 So 503 
214 \la 91—Jones v Stale, 101 So 
.331, 20 \n Ajip 247 
Kv—I’.uiks V Uommonwealth, 126 S 
W 2d 1 1 22 2 77 Kv 64 7—Nd irns v 
Uommonwealth 120 S W 2d 2 17 271 
Kv 711—Woodall v C\tmmon- 
wc'alth, .'ll) S VA 2d 0 19 244 Ivv 220 
Mull—I’eople v Keller, 246 NW 
151, 261 Mith 367 

Miss — llouthillon \ State. 118 So 
72b 151 Miss 7.S2 

30 U J p 206 note 7 

Iiapse of time; remoteness 

(1) Lapse ol a week before tlndin|Br 
ol bulb t holes )x‘ld rxit to r«*nder ev- 
idt'ix e iMfidmissibJt* tor n mote mss — 
Houston V Slate, 2b4 S AV 869, 165 
\Tk 294 

(2) Lapse of ihiix months after 
shooting; btloic findirp of bullet, 
l^of s men Iv to weight and not to ad- 
rriis'-ibilit V of evult net — Litfs v 
Uommonvv t alth, 276 S W' 119, 210 Ks 
121 

(!) Wilt n but one shot had been 
llrt d and Ihu w.is liitd In actustd 
with <1 sliotH^un, ttslnmmv that three 
shotgun wads wt n touiid a f( w 
yards from tlx front door of victim'*' 
horix was not imdmjssi]>b althoinrh 
I lx wads vvt'ie found twelve oi hf- 
tt on houis attc'T the .ilbtted shooting 
obpttion ^;ojn^ nun* to wcij^ht of 
t V idt lu ( than to .idmis'-jini it\ —Mt- 
Lliov V Stile, 115 S \v 2d 97J, 1.31 
T« X Ur 4 15 

(1) That hair similai to that of 
deceased who was alb m d to have 
bet n beaten to (bath \'ilh a blunt in- 
sliuinent, was not discovered on ac¬ 
cused’s fehovc‘1 until sevc r il month.s 
after shovtd had come into posses¬ 
sion of authorities went onlv to 
weight and not to admissibility of 
evidence—State v Howe, 280 N AA^ 
646, 203 Minn 172 

(5) Where deputy sheriff produced 
in court a bush which had b' "n 


118S 
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missiblc as to the condition of the place of the al- 
lcf>;cd homicide,®® or of the place where the body 
was found,the finding of articles,®2 including ar¬ 
ticles belonging to accused®^ or a codefendant,®'* 


footprints or tracks,®® the mark of a shot,®® or bul¬ 
let holes,®*^ and as to physical conditions generally 
as the witness found them ®® It is proper to show 


Krowinp near the «»pot where de- 
cociscd was shot, several months aft¬ 
er the shooting, and the bush indi¬ 
cated that It had been struck by 
something, but deputy was unable to 
sav it had been struck by a shot, 
court did not err In permitting him 
to testify as to location of bush as 
tending to refute accused’s version as 
to where accused stood at time of 
shooting, thti lapse of time affecting 
the weight to be given the testimony 
rather than its admissibility—Sal¬ 
ver^ V Commonwealth, 118 S W 2d 
208. 274 Kv 284 

(C) rOvidente of finding furniture 
in ruins of building burned about 
nine months after fire held properly 
fVfluded as too remote—State v 
Leopold, 147 A 118, 110 Conn .la 

00. Ala—Vaughn v Stale, 14 2 So 

211 2.1 Ml \pp 204 

Miss —Huddleston v State *)S So 

8!M 114 Miss 182 

SC—State V Orr, 126 SE 766 111 

SC 276 

Tex — Lewis V .Stale, 128 S W 2d 70S 

117 T('X Cr 107 “-Langford v State, 

62 SW2d 1 027, 1 24 Tex Cr 47? 

Condition after interval; change of 
condition 

(1) Cotiijji tenc^ of evidtnie as to 
condition, nunilier of dav' aftei kill¬ 
ing of objects surrounding the s( en< 
of killing depends on whether it is 
shown with r<*asonab]f certainty or 
whctlier the iui\ rrn v inffr with < er- 
taintv that conditions were same as 
at tune of or imnn-diatelv after kill¬ 
ing ' TTouslon V .Stale j64 S W 860, 
16:i AtK 20 1 

(2) Win re shooting took plate on 
rnT< J\ iravHltd ro id, testimony as to 
tondiluni (if ground on day follow¬ 
ing inuider w.is admissible—Adiotk 
V Sl.Ut, 20 S VV 2d 1 20 170 Ark lO.fifi 

(?) Ttstiinony as to powder bums 
on dooi facing was not competent 
without proof that it was m .same 
condition as just after shooting — 
M(ck v Commonwfalth, 11 SVV 2d 
006 22 7 K\ S? 

(4) Evidence of condition and sur¬ 
roundings t)f isolated cabin, to which 
none bin accused had access since 
time of killing therein, when prem¬ 
ises w'eip examined about seven 
months later, held properl\ received, 
without preliminary showing that 
conditions were same as at time of 
killing—State v Leib, 201 NW 20, 
lOS Iowa 1315 

(5) It was not error to admit evi¬ 
dence of the condition of a room in 
which llu' homicide* occurred, about 
tw'o months there.sfter, where it was 
bhown that the room was in substan¬ 


tially the same condition as when the 
difficultV occurred —State v Chacon, 
209 P 889, .26 Idaho 118 

(6) Testimony as to position in 
which witness found deceased's gun 
more than hour after homicide held 
admissible, in absence of showing 
that surroundings had changed — 
Callabruzi v State, 288 S W 207, 
105 Tex Cr 272 

Bxistence of possible canse of in- 
Jury 

Testimony that there was nothing 
standing up around deceased's head 
wher<‘ he was Iving on which he 
might have struck his head in falling 
held competent, since state had right 
to show locus in quo—Hall v Stale, 
1.29 So 500. 26 Ala App 344 
61 . Pa—Commonwealth v Ware 
122 A 795 279 Pa 282 
Lapse of two days after killing and 
before discovery of corpse docs not 
necessarilv' render such c'videncc in¬ 
admissible*—(’’ommonwealth v Ware, 
supra 

62 Ala—1‘ruitt v State 168 So 
1 49 222 \la 421 Whittle v State, 
104 So 668 212 Al.i 201 -Pmu‘s v 
S latf 92 So 6G6, 207 Ala 412— 
Ellen V State 129 So 797 24 Ala 
App 37 

HI —Poopb* V Selknes 140 NE 
?00 III 112 

Tex - VicUds \ State. 242 SW 1032 
9 2 Tex Cl 182 

Wvo- Lampitt \ Stale, 212 P 812, 
?l A\\o 247 
.20 C T p 206 note 8 

Clothing 

Kv —Simpkins v CommonW’^ealth, 17 
SA^ 2d 2 4 5. 229 Kv 5 18 
Tex'—I>ial V State 112 S VV 2d 905, 
1?? TtxCr 610 
20 J p 206 note 8 [c] 

Money 

Cal—I’topb V IVrkins, 66 P 2d 6.21, 
8 (\l 1 2d 502 

Weapon 

Al.i—McClendon v State, 121 So 2, 
22 \Ia \i)p 83 

Bullet mark 

SC—Slate V Orr, 126 SE 766 1 21 

SC 276 

Tex—Alvarado v State, 77 S AV 2d 
.5 24 127 TexCr 4 99 

Bullets lodged in walls 
Mo - State v Richards, 67 S W 2d .58, 
334 Mo 48.5 
Shot; shells 

(1) Evidence as to finding of shot 
or shells held admissible 
Ala—Allbntton v State, 191 So 268 
29 Ala App I, certiorari denied 191 
So 270, 238 Ala 439 
Ga - Carter v State, 114 SE 194, 
151 Ga 359 


Mo —State v Richards, 67 S W 2d 58 
334 Mo 485 

(2) It was not error to rule, with 
regard to a question as to where 
thrive shells W'ere c burned t© have 
been found, that it was not proper 
to go into the question of shells oth¬ 
er than those found on the premises 
Immediately after the killing — 
Combs V State, 260 SW 736, 163 
Ark 550 

Article not Introduced 

(1) A large bloody stick found 

near body of deceased was an ob- 
le( t within the “locus in quo,” and a 
description of the stick was admis¬ 
sible notwithstanding It was never 
intioduced in evidence—Stephenson 
V State 1S.5 So 910, 28 Ala App 

41.S 

(2) In prosecution for assault with 
intent to kill evidence that hat was 
found at scene of .shooting was ad¬ 
missible even though hat was not 
produced and introduced in evidence, 
since f.s( t tliat such hat was found 
and that next morning accused was 
found traveling bareheadi'd was a 
Circumstance for jury to consider — 
Collier v State, 164 S W 2d 569, 202 
Ark 939 

03 N I — State V Catania, 134 A 
I HI 102 N T Law .569 
?0 Cl p 206 note 9 
64 Ga—Westberrv v State, 164 S 
E 905 175 Ga 115 

65 . Ala—Thompson v Rt.ite, 19.2 So 

22?, 29 Ala App 124 ceitioian de¬ 
nied 192 So 324 "?9 Ala 16 

Miss—ITuddloston v State, 98 So 
839, 124 Miss 382 
?0 C 1 p 206 note 10 
Tr.ic ks as evidence of idc'ntitv and 
presence ol accused see supra § 
215 

66 . Tex—Rarnc's \ State, 116 SAV’' 
2d 408, 1 21 Tc'X Cr 461 

67 . Ark -- Houston v State, 261 S 

AV 869 16 5 \Tk 294 

T(\—Davis V .State, 2.58 S AA" 188, 
96 Tc \ Cl 117 

68. Ma—Eden v State. 129 So 797, 
24 Ala App 17 

Ark—Collier v State, 151 S W 2d 
.569. 202 Ark 939 

Mich—T't*ople V Kevwell, 229 NW 
288. 256 Mnh 139 

Tex—Morg.an v State, 117 S AV 2d 
76, 1 ?5 Tex Cr 76—Hermctt v 

State, 252 SAV 790, 96 Tex (’i 70 

30 CJ p 206 note 11 

Description by first person discover¬ 
ing facts 

Ky—Dockery v Commonwealth, 292 
S W 226. 218 Ky 703 
Tex—Salazar v State, 131 S.W 2d 

761, 137 Tex.Cr 448. 
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the physical condition of accused®^ or his codefend- 
ant*^® soon after the homicide, or of deceased after 
the fatal blow and before death resulted,or of the 
person assaulted, soon after the event *^2 So also 
It IS proper to show the condition of the clothing 
of accused'^3 or his codefendant'^^ after the crime, 
or of deceased when he was foundj^ or the ap¬ 
pearance of the clothing worn by deceased at the 
time of the fatal difticiilty,'^® or the jilace where the 
clothing of deceased was found Testimony as 
to a search of accused made at his instance, in 
which no knife or weapon of any kind was found, 
is tidmissible 

Bloody bloodstains Tt is pioper to show the 
jirescnce of blood or bloodstains on the person, 
clothing, or possessions of accused'^'^ or his code- 
fendant,^^* oi another person involved,or on the 
clothing of deceased,^- or at the place of the 
crime,or at <i jilace where the evidence tends to 
show accused has hcen since the crime or to 
show bloodstains as tending to show where the 
crime was committed Kvidence as to blood¬ 


stained articles in possession of the state may, how¬ 
ever, be excluded, when the articles themselves are 
not produced, and their nonproduction is not ex¬ 
plained 

Condition of weapon Evidence is admissible as 
to the condition, after the crime, of the weapon with 
which the killing was done, or the assault made,®*^ 
or of the weapon carried by deceased,^® or of a 
weapon ttikcn from accused after the homicide 

Expert and opinion cvxdcnic Subject to the 
rules governing the use of expert and opinion evi¬ 
dence in criminal prosecutions generally, sec Crim¬ 
inal Law §§ 858-891, a duly qualified expert may 
express his opinion bearing on the physical condi¬ 
tions surrounding the homicide where it is as to a 
matter within his special skill and knowledge,*’^’ and 
generally the opinion of a nonexpert witness may 
be received as to those facts as to which judgment 
oi opinion IS all that can be exjiresscd but ex- 
])ert or opinion evidence is not admissible as to mat¬ 
ters concerning which the iiiry are as competent to 


Measarement of aistaxLcea 

Witness’ testiinonv in murder 
pros(sijtion (hat alOr shouliriK tu 
mi'asured dislnniv's lulwttn ptrsons 
and Itivulved, hHd <ulniissihle 

- Vinlson V St'ile, 11!1 So 6^8, 23 
Ala App SI, (ertiorari denied 121 So 
699, 210 Ala 103 

09, Ala—Jloan v State 113 So 151, 
225 Ala 428 

Ky—Nin<‘e v Commonwealth, 25 S 
W 2d ISO, 2 13 5 15, followtd in 

Miller V Cornnionwt ilth, 28 S 
2d 4 5, J 5 4 U6 

Tex — Kiada v Slatt, 277 S W 115, 
101 Tt'X (Y 551— Uroussaid \ 
State, 271 SW J85, 99 T. a (^i 

589 

30 (’ J p 205 not. 12 

Ziiquor on hreath 

C’al — l’( oj)U V l)arro^^, 208 P 1, 212 
('at 167 

Ziapse of time, opportunity for 
preparation 

Howtvtr, evidenct 4 is to atfustd's 
condition on arrival at witness house 
four rnihs liom ol liomu ide* 

held inadrnissj hlc in liis laluill in 
Mfw o( tiiiu that liad el.ipst d ‘-incc 
commis-^ion of crime and oppoilunU> 
p^iven him 4or prcpa/ation —Smith \ 
Common w La'th, 258 SW 128, 205 

K > 7 28 

70. Tc \—Uu( (la V State, 277 SW 
116. 101 T(A('r 551 

71. Mass— Commonw t^.i Ith v 

Hu^his 55 N 10 7l(. 18 4 Mass 221 

NC—StaU V Stewart, 72 S 10 103 

156 NC 53t> 

72. Ala—f'hillips v Stute, 54 So 
111, 17f) Ala 5 

Death of victim of assault 

In prosecution chaining accused 


with being accessary aftei fact to 
asstiult with intent to kill and mur- 
dei evidence that victim was dead 
held competent—Peojrle v llasKins 
150 N E 18 337 III 3 31 

73. Tex —liueda v State, 277 SW 
116, 101 Tex(^i 653 

30 ('■J p 206 ncjle 3 0 

74. Tex—Rue da v Statf supra 

75. Ala—Biolhers v State, 183 So 

13 4 235 Ala 448 

Tex—Keese v Slate 151 S W 2d S2H, 
3 42 Text"! 25 4—Fiteney v State 
50 S W 2d 185 123 TcxCr 488 

to C I p 206 nolf 16 

76. Ala — Tones V State, 101 So 341 
20 \iaApp 217 

77. Ark—Bennett v Stale, 128 S AV 

851 95 Aik 100 

78. Tex—Mansell v Slate, 182 S W 
LI 47, 79 Te x Ci IS 

79. Tex -l^angfoid v Stal<‘, 63 S 

W 2d 1027 124 3XxCr 47 4—Milli- 

k( n V State 290 SW 547, 107 

Te X Cr 4 42 

10 C J p 205 note 10 
IJlooel on ele I easc'cl’s body see inlra 
subdivision a (2) eiF this section 
Wearing- of particular clothing* at 
time of homicide 

T«stimon> that c(‘itain spots on 
ac< used s overalls were* liuniaii bloe;d 
w.is inadmissible in at»se‘iiee of olhi r 
e vide net that ae cusod wa*' vve'iring 
ovciall*^ on nigbt ot homicidi* than 
om witness' testimony tlial aerus»>d 
said he was wearing them on that 
night - —Ilodgins v State 190 So 875 
139 Fla 226, 124 A L. K 450 

80. 0.1 — We*ath«.rry v Slate, 151 S 
E 905, 175 Ga 115 

1190 


Kv —Sp(‘n(‘er v Commonwealth, 35 
SW id 410 2 37 Kv 2S3 

81 . Ala—J’ruitt v State, 168 So 

149, 2 42 Ala 421 

82 . Tex—Re(se‘v SlUe. 151 S W 2d 

828, 142 Te x (’I 254 

83. ('at —reoplt v Santos, 26 F 2d 
522 1 44 (\ilAj)p 73t. 

Miss- Hunter v-^ State* 102 So 282 
1 47 Miss 276 

T( x - ftegittano v State 257 SW 
005, 95 Tex(V 4 77 

84 . Ind—ITmshaw v Stale 47 NK 
157 147 Jnd 334 

NY —Greenfield v Feople, 85 NY 

75. 39 Am U (,4b 

85 . Ala—Jones v Sl.ite, 75 So 830, 
16 Ala Vpp 154 

86. Miss— lohnson v Stale 32 So 
'to, 80 Miss 798 

87. Ark —Nag(‘J v Stale, 17 S A\ 2d 
4 17, 170 \rk 525 

NC -Stat(* V i’ntehett, 3 1 SF 357, 
106 Nr (,57 

Te X—14ain(*s v Slatt*. 116 S W 2d 
408 1 3 4 T(X(’i 4 51 

88. Ka —Stall v Cluv.illier, 36 la 
\riii 81 

Tex—A^iekersv Slate, 212 SA\ 10 42, 
02 Tex Cl 182 

89 Blood spots 

Doe tor's te'stimonv Hint si>ots on 
ae e instol show<*d blood, with¬ 

out proof that it w.is human blood, 
h« Id admissible—Millikin v State, 
205 SW 547, 107 Te x Cr 332 

90 Tex — Milliken v State, supia 
.40 (’’ I p 200 nejte 26 

91. Mass—Commonwealth v Dor¬ 
sey 10.4 Mass 4J2. 

30 C J p 207 note 27. 
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form an opinion as the witnesses may be, and such 
facts should be established and the jury left to form 
their own opinion A witness, although not an ex¬ 
pert, may testify as to the condition in which the 
victim was found shortly after the assault Where 
a witness has testified as to certain matters which 
a particular scientific test is essential to determine 
and then testifies that he did not make such test, his 
conclusion should be stricken out ‘J'* 

(2) Condition and Location of Body, 
Wounds and Marks 

Details with respect to the condition and location 
of the body of the deceased or the assaulted person may 
be shown by proper evidence, and expert and opinion evi¬ 
dence may, subject to general rules, be admitted for this 
purpose 

It is proper to show the condition of the body of 
deceased or the assaulted person when found,or 
thereaftei Us location*^'^ and position the ex¬ 
istence of wounds,their nature,^ location,- cause, 
appearance,4 and result the existence and location 


of bruises,® or the presence of blood on deceased's 
body Evidence of the condition of the body of 
deceased in a certain particular which has no tend¬ 
ency to connect accused with the crime, but tends 
to throw prejudice on accused, should be rejected ® 

Where accused contends that his wounds were 
received in the fatal difficulty, evidence as to his 
having received them otherwise is admissible ^ 

Expert and opinion cvidmce Subject to the 
rules as to expert and opinion evidence generally, 
as discussed in Criminal Law §§ 858-891, a proper¬ 
ly qualified witness may be permitted to testify as 
to the significance of wounds,^^ their probable re¬ 
sult,the character of instrument with which they 
were made, direction from which a blow in¬ 
flicting them was dclivered^^ and its force.the 
point of tntry and departure of a bullet^"* and the 
couTse which a shot took,^^ the marks of powder 
burns,or that bruises were caused by a blow of 
the fist,^^ but the opinion of a witness is not ad- 


92. Tp\—I laidin V Stati, 49 SW 
(.07, 4 0 ToxO 208 

U) (’* T p 207 note 2S 

93. Ala Jaro]>s v State, 4 2 So 70 
116 Ala lOS 

94. Ill—7*i*or>le V St hull7'-KniKbt( n, 
J 1 6 N E 140, 277 III 228 

•U) C I ]. 207 notr 90 

95 Ala—\ .State, 101 So 9 11 

20 Ala ^])p 247—Sandtrs v State, 

97 So 2‘I4 19 AlaApp 967 

Miss—II untt-T v State, 102 So 282 
1 ?7 27I. 

Sr- Slate V Holland. 6 S E 2d 217, 

21 (. \ (’ 610 

"r"*—Morgan ^ Sl.^te 117 S W 2d 
7t» 111 Tt X 7b“Outliw v 

SI lit, (,M S W 2d 120, 125 Tex CY 

6 U) 

!0 (' I p 207 note 91 
CoxLcealxnent of crime 

Undi r iridic tincnt < hnrj^jntr muidtr 
In slit.otinK evidence as to ajiFH ar- 
ancf of XKtims body when found, 
showing; th.it luMci was severed htdd 
proptilv adrniltid to show severance 
was lor i)urposc of toncealins mur¬ 
der—.Spc liter \ Comnionwealtb, 25 
S W 2d 119, 297 K\ 2S 5 

96 DC—Orock v IT S , 289 54 4, 

5 1 AppDC 146 

Tex—Silazar v Stale, 121 S W 2d 
761, 137 Tex(^r 418 
97. Ala—llricltrwood v Stale, 199 

So 15 5, ‘>99 Ala 29—Eden v State, 
129 So 797, 21 AlaApp 97 
30 CJ p 207 note 32 
96. Ala —Underwot.d v State, 193 

So 155. 299 Ala 29 

Tex—D ums V State, 296 SW 897, 
107 Tt*x(Y 4 14 
30 C J p 207 note 33 

99. Ala—Powe v Statu, 106 So 603, 

214 Ala 91. 


Mt —.Slutt V .Sprague, 199 A 705 
1 {5 Mt 170 

Tex—Don^- V State 288 SW 1074, 
105 TevCY 491 
!0 C T p 207 nott 94 

Wounds on bodies of victim’s rela. 
tives 

(1) Testirnonv as to wt.unds on 
Itt.d^ ol detoastd’s widow who tes- 
(ili( d th.^t she and dtttastd wm rt^ 
.isv-auhtd h< Id adniissiblt -M(‘adt>r 
N Stat(‘, 289 SW 691, 10.5 Tex (Y 
590 

(2) T< stirnt>n\ as to wouneis fcuind 
on ht.tlH s of relatives of deteastd 
,illtg»d tt> h ivt been rnurdtrtd at 
'■ une time h< Id admissible faets 
being: t los( Jj Ttlaltd in iroint of tinu 
It. tb( liornit idt —Stale v Ibgham, 

1 n S E (.0 5 1 5 { S (' 491 

1. Al.i—H. ck V State, 197 So 4 9 
210 Ala 19, rtvtising 197 St) 12 
29 AlaApp 410 

2. T< X — Hong V State, 288 SW 
1074 105 T< X (Y 4 94 

90 C J p 207 nolt 95 
Testimony of undertaker 
Ala—Eewis v State 121 So 447 29 

AlaApp 92 

3. lowai --.State v H.ikei, 1 b5 N W 

10‘»7, 157 Iowa 12b, ])ftition for 

rehearing: overruled 138 PJ W 841, 
157 low’a 126 

4. Ala — Hill V State, 41 So 621 
14b Ala 51 

(la- Crawlev v State, 104 SE 410 
150 (la 58b 

5. Ala—Berk v State, 197 So 4 5, 
240 Ala 19, reversing: 197 So 42, 
29 AlaApp 410 

6. Ark —Nelson v Slate, 82 S W 2d 
619, 190 Ark 1027 

30 C J p 207 note 38. ^ 
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Bruises on body of deceased's wld- 

ow, who tcstifnd that she and de- 
ti'ascd weir .assaulted—Meador v 
Stall', 289 SW (.91, 105 Tt x Or .590 

7. Ala —1*()WT V State, 106 So 503, 
214 Ala 91 

8. H 1 —.State v Mariano, 91 I 21, 

97 R 1 168 

8 Ha—.Stale v Usst'ry, 152 So 302, 
178 Ha 59 1 

10. NIT—Stite V Clreenleaf, 54 A 

98 71 Nil b06 

90 CJ p 207 note 41 

11 . Tlx—S ir eight v State, 198 S 
W 74 2 (.2 Tix(Y 4 53 

50 C I p 207 note 42 

12. Vi —St lie v Marino, 99 A 882, 
91 Vt 257 

50 C / p 208 note 43 

13. Iowa —Slate \ Cliudice 159 N 

AV 936, 1 70 low'a 791, Ann (^ns 

1917C 1160 

30 (’ J p 20S note 44 

14. Cal-—l’f'(.ple v Knapj), 117 P 
702, lb (\il Xpf) 682 

Ttx —Harris V Slate 148 S W 1074 
67 Tt X (^1 25J 

15 T.'V —AVtlch V State, 122 SW 
880 57 Tc\('i 111 

30 C J p 20S ni.lr 4b 

16. Tex—Sanford \ Stale, 185 SW 

22 79 T.x('r 516 

90 >C;J p *>08 noU 17 
Testimony of undertaker held ad- 
niissibb —w IS V State, 121 So 
147, 29 Ala App 92 

17. Ala—Harlew'^ v State, 67 So 
601, 5 Ain App 290 

Tex—.Smith v State, 232 S AV 497, 
90 Tex (Y 24 

18. S C —State v Stockman 64 S E 
695, 82 SC 388, 129 Am S R 888. 

30 C J p 208 note 49. 
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missible where the facts necessary for its founda¬ 
tion are not in evidence,^® and where the appear¬ 
ance of a wound has changed before il has been 
observed by the ex])crt, he cannot testify as to the 
point of entry and departure of a bullet Accord¬ 
ing to one view, the (]iiestion whether a wound is 
such as might be sclf-inflicled is not a proper mat¬ 
ter of exjxrt or ojiinion evidence but it has 
been htid that an expert may testify as to such 
fact 

A nonexpert witness may describe a wound which 
he has seen,23 the angle of a shot,24 or the course or 
1 ringc of the wound ,2’^* and w'lliiesses who are not 
exjierts in the strict sense may testify as to their 
conclusions of fact, such as are drawn by men in 
their ordinary affairs of life 2C Where the wound 
received by deetdent necessitated the amputation of 
his leg, evidence of a nonexpert witness as to the 
appearance of the leg just before the death of de 
ceased is admissible “’7 Where the homicide was 
of a newly horn inf,int, a nonex])ert witness, after 
testifying that he observed a red mark u])on the 
infant’s lip and also other marks on the li^is and 
chill, may state his ojunion that the child h.id the 
appearance of being smothered 28 A nonexpert 
cannot testify as to how long deceased had been 
dead when witness saw him 29 A witness has been 
held not entitled to give his opinion that wounds 
on the bodies of two persons killt‘d at the same time 
and place and in tin same fight w'cre inflicted by 
the same instrument 


b. Mental Conditions 

Evidence of the accused's mental condition after the 
homicide ia admissible. 

Evidence of the mental condition of accused aft¬ 
er the homicide, such as his nervousness^^ or cool¬ 
ness ,22 IS admissible 23 

Evidence of the mental condition of the person 
who did the killing for which accused is charged as 
an accomplice, showing that such person could be 
influenced, is not admissible 24 A witness cannot 
testify as to the mental condition of decedent as a 
matter of conjecture from the observed or imag¬ 
ined condition, apjicarance, mfivements, conduct, and 
demeanor of decedent after a meeting between de¬ 
cedent and accused 25 

Evidence as to the state of mind of accused’s 
wife after the commission of the offense has been 
declared irrelevant 26 

§ 249. -Possession of Weapons and Other 

Objects 

Evidence of the accused’s possession, after the crime, 
of a weapon similar to that used, or of other objects 
tending to show his guilt, is admissible under a number of 
authorities, but others reject such evidence where con¬ 
nection of the weapon with the crime is not shown, and 
evidence of the finding of weapons and obiects not shown 
to be connected with the accused is inadmissible. 

Evidence is admissible to show that after the 
homicide or assault with intent to kill or murder 
accused had in his jiosscssion a weapon simil.ir to 
that v\ith which the killing was done or the assault 
made, 27 or that such a weapon was found on his 


19. Ala — SandoTs V State, 56 So 
b‘) 2 Ala App 1‘^ 
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liay witness 

T» X—Span^lfr v Stale, supra 
25 Ala —Iv( id V Slalt, 61 So .121, 

Ibl M.i 11 

26. I’ S —Hopl V Utah 7 S t’t 614, 

ILM) I S 4 10, 1-. lOd 70S 

.TO (" J j) 200 note 57 

27. \K—I’ltls V State. 37 So 101 

140 Ala 70 

28. (4a—L-nnui \ State, 80 S Ji] 5, 

141 Ga 17 

29. Ala—White v State, 34 So 177, 
136 Ala 58. 


30 Ariz—Mannoni v State, 136 I’ i 
626, 15 Ariz 04 

31 S P—State v Strain, 262 NW 
2.17. 63 S l> 6 iO 

30 C T p 209 not< 62 [a] 

32. Ttx- Davis v State, 296 SW 

897, 107 Te\ O 414—Curb e v 

Staft?, 282 SW 5X0. 104 Ti x Dl 

15 

33. Tex—lto\d v State, 272 SW 

134 100 T(xC^i 98 

10 C T p 209 nol( 62 
IriloxK ation see infra § 260 

Eccentric OrCtions of .utust‘d, im- 
irieili.'itely after liomicide, althouj.;h 
not priit ot res resia, and not easily 
underbtandable, held adtnissi])le as 
teiidiriK to show his state of mind — 
Smith V Commonwealth, 22 S W 2d 
418, 232 Kv 52 
Fear 

A jciilf'T s testimony that accused 
was scared to death” when taken to 
jail on night of homicide was ad- 
I missihle to show that accused knew 
I he had committed otlense against 
law. and probably recognized enor¬ 
mity thereof in contravention of his 
testimony that he had no knowledge 
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or rec’ollec tion of what he did — 
Kelb’V V Stale, 112 S W 2d 470 133 

TcxCr 460 

34 Tex—Mlliner v Stale, 162 SW 
318, 72 T« X Cr 45 

35 N V -TVople v Smith, 61 NE 
S14, J 72 N r 210 

36 Aid -Cagle v. State, 100 So 318, 
21 Ala 316 

37. Ala--Carter v State. 123 So .30. 
219 Ala (»70—Hinhfleld \ St.ite, 
115 So 297, 217 Ala 225—Cunning¬ 
ham V St.ite, 118 So 242 22 Via 

A PI) 58.1, cei Uor.il i denied 118 So 
248 218 Ala 1<)6 

III—JVople V. Selknes, 140 N E 8.32, 
.{09 111. 113. 

Mass --Commonwealth v. Ibirtohni, 
13 N H2d 382. 299 Mass 50 1, cel- 
ticjian denied H.xrtolinl v Com- 
monv ealth of Massachusetts, 58 S 
Ct 950, 304 U S 565. 82 E Ed 1531 
NC—State v. Fogleman, 168 SE 
536. 204 NC 401 

Okl—Bradbury v State. 299 P 510, 
51 OklCr 56. 

Tex -Ehers v. State. 86 S W 2d 761. 
j 129 TexCr. 287 
aO C.J. p 209 note 66. 
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premises^® or in a place where he was after the 
homicide and circumstances lending to connect 
a weapon found in accused's possession with the 
homicide are admissible Failure of the prosecu¬ 
tion to identify the weapon as the one used has 
been held not to render the admission of the evi¬ 
dence erroneous but it has been held, on the oth¬ 
er hand, that evidence of possession of a weapon or 
weapons other than that with which the crime was 
committed and having no connection with the homi¬ 
cide,'*- or the finding of .a weapon not traced to the 
possession of accused or shown to be connected 
with him in any way,^^ is inadmissible The mere 
fact that accused carried a weajion after the f)f- 
fense has been held inadmissible,'*'* particularly 
where such possession was after the lapse of a 
considerable period but other authority is op¬ 
posed '*® 

Fvidcnce of the finding of other objects appar¬ 
ently emplo>cd in the commission of the homi¬ 
cide,'*’^ ()i of accused’s possession of, or access to, 
other objects lending to show his guilt,'*^ is admis¬ 
sible , but the finding of objects in the house of 
another, without a showing that accused was con¬ 
nected in ail} way either with the house or wuth 


such other person, is inadmissible 
Accused, on his part, should be allowed to ex¬ 
plain his possession of such objects 5** He may al¬ 
so rebut evidence tending to trace to his possession 
the weapon with which the killing was done 

Possessioft by deceased Where accused testified 
that deceased attacked him with a weapon, testi- 
mori} that no such weapon was found on deceased's 
person after the difficulty is admissible, in the ab¬ 
sence of a showing of change in the surrounding 
conditions 

"J'he possession of a weapon by a witness at the 
trial, when he denirindcd that accused surrender his 
weapon, is immaterial 

§ 250. -Possession of Money or Property 

of Deceased 

It may be shown that after a homicide the accused 
had money or propeity belonging to the deceased, or 
similar property, particularly where robbery is also 
charged, and the accused's apparent acquisition of funds 
at the time of the homicide is relevant and material, even 
witnout identification of the funds as those of the de¬ 
ceased 

It is compeUnl to introdiict in evidence the fact 
that, after the killing, accused had jiossession of 


Pistol with one chamber exploded 

N'T—St.It.‘ V nuftkin. 18*} K .-,1*3, 
L’O') Nr 117 

38 It,\\ .1 — St ito V diudicc, l.'‘)3 N 

\V ,3’>6 17(1 Iowa 731, Ann Cas 

]<M7C 1160 

30 C ./ f> LMiy nolt 66 

39. Ark —Sptar v State. 44 S W 2d 
6(, ! 184 Aik 1017 

(.'a! ' -I’tMiplt* \ Westori, 146 P 871, 
160 Cal JO 3 
*30 C T ji 200 note 67 

40 Mo—Statp \ Fitzgerald, 32 S 
W* 111 3, 130 Mo 407 
{0 C J I) 200 nolo 68 

41. Ill—T’eoplc V Snllixan, J77 NE 

7 3.5, ll.'i III 87--I*topU v Lon- 
haidt, 17 5 NK 15r>, JIO 111 ^.38 

Iowa- Stale v Woems 66 NW 3S7, 
06 low a 126 

Detail of ariest 

Fvidonct nl finding pistols on ac¬ 
cused ariestod foT killing held coni 
pelt 111 as (Jttail of < 11 1 .St, pistols not 
being oftoiod in ovidonec as against 
contention that neither was shown 
to hav< h« en used in the shooting — 
J'copk V Duikin, 161 NE 730, 330 
III 391 

42. Tox—Goss V Plate, 281 S AV 
678. 104 Tex Cr 456—Highlow'ei v 
State. 281 S W' 1063, 10.3 Tex Ci 
665 

30 C .J p 209 note 70 

Where connection is shown 

In prosecution tor assault with In- 


l< nt to kill where Mctim had been 
stnick with a dub and throw'n into 
well, although crim< \v,is not com¬ 
mitted with a pistol. It was not ei- 
ror foi state to show b\ witness 
that pistol handed to him was one 
given to him l)\ ace used soon aft<‘r 
he I husbind had hc*fn taken from 
the well, It being inci im mating <ir- 
fumstance tending to .show her guilt 
- .State V Saab*, 374 S W 393 3tt8 
Mo 573 

43. K-v—Ireland v Commonwealth, 
37 S A\^ 616, 22 Kv E 478 

Cartridges 

— T>h\is \ Cornnionwt<iUh, 76 S 
AV 2d 259, 256 K\ 4 23 
Obliteration of factory number 

Exiderue that fartoi\ number on 
re\olvtr found at home of alb ged 
iK.onipliee h.id been oblil«*rated hdd 
trronoousU acJinitte^d whe^re revolv- 
iT was found long alter otlense, and 
no conn<‘ction was shown between 
T(vol\er and aemsed —.Stale* \ Hk li¬ 
ar ds, 67 JSW 2d 58, 334 Mo 485 

44. Ala—Ilardaman v Stale, 78 So 
32 1, 16 Ala App 108 

45 Cal—People v Yet^ Pook l)in, 
39 P 5 30. 106 Cal 163 

Nearly a month 

i^al—I'eople v Yee Fook Din, supra 

40. Tex—PCI V V .State, 150 S \V Jd 
1018, 142 Tex Cr 80—Martinez v 
Stale. 140 S A\'2d 187, 140 TtxCi 
159, mandate issued 153 S AA*^ 2d 
721, 140 TexCr 159 

ll<^3 


47 Kan -State v Smith, 171 P 551, 
10i Kan 148 

48. Mfiss—Commonwealth \ Tbir- 

tolirn 13 V E 2d 382, 299 Mass 

■)0 3 cert leer fin denied Parlolini v 
Commonw e‘alth of Massachusetts 
58 S (''t 950 30 1 PS 565 82 E Ed 

15 31 

NC—States \ Fogelnwin 168 SE 
5 36 20 4 NC 10 1 

3t) (’’ J p 209 note. 75 

Cart ridges 

(1) Where there* was testirnon\ 
thrit the* wemnd in dee.ased's body 
might ha\e been m ide b\ e*]lher a 

32 e)r a 38 ealibem re\ol\ei, e videne c 
that at I list'd had 32 rahlu-r eartiidg- 
(*>- m his po‘-s( sme)n ht Itl aelmissible 
—People \ Kirchti 141 NE 151, 
309 111 500 

(2) Finding ol cartridge's in cotlo- 
tend.inls po< kt t h(*ld admismble — 
Kill'd i \ State 277 ^ VN* 116, 101 
Te\CT 651 

49. Cal — Pi ()i)b \ Cut! 55 P 407, 

12* C U r.N9 

—Mel.ride \ Commonwealth, 30 
S P: l.’■•l, 95 Vn MS 

50. Ml t)us]e*\ \ State* 122 So 

{(Ml 2 3 Ala 139 

Te\—Kidtoid v Slate 27 S AV' 113, 
3 3 Te\Cr 520 

51. Ala—Burton v State, 22 So 585, 
115 Ala 1 

52. Ala—Holland v State, 132 So. 
601. 24 Ala App 199 

53. Ala—Sander*? v State, 97 So. 
294, 19 Ala App. 367. 
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property belonging to deceased,particularly where 
It lb claimed that deceased was robbed as well as 
murdered,or of property similar to that which 
deceased had and of which he was robbed and 
evidence lending to identify such property as that 
of deceased is admissible It may also be shown 
that accused had possession of money of a kind 
and denomination similar to that which deceased 
was known to have had and where accused had 
no money before the murder, but had money after¬ 
ward, It may be shown that deceased had money of 
a similar kind and dtnomination which was not 
found on his bod> Facts showing an apparent 
acquisition of funds by accused at the time of the 
homicide are lelcvant and material,even though 
ihtic IS no identification of the funds as those of 
deceased,®^ and even evidence as to the amount 
<ind kind of monc'y found in the possession of ac¬ 
cused’s wife has b( en held admissible to show that 
robbery was the motive 

The finding of projierty of deceased at a jil.icc 
w^here defendants have been since the homicide may 
be ])roved,®^ provided there is evidence connecting 
defendants with the placing of the articles in such 
place 


Accused’s evidence in explanation of his posses¬ 
sion of property of deceased may be rebutted by 
competent evidence on behalf of the prosecution 

Effect of lap^c of time There is no rule pre¬ 
scribing a time beyond which the possession of prop¬ 
erty taken from a murdered man ceases to be evi¬ 
dence of guilt, lapse of time does not render the 
evidence incompetent, but simply goes to its cogency 
as proof of guilt 

§ 251. -Flight, Avoidance of Arrest, Con¬ 

cealment, and Escape 

Evidence of the accused’s flight, or attempted flight, 
after the homicide or assault generally is admissible even 
where he admits the commission of the crime, and his 
resistance to, or attempt to avoid, arrest, or attempt to 
escape after arrest, may be shown He should be al¬ 
lowed to account for or explain his flight or to refute 
testimony as to it, but if the state makes no attempt to 
‘“how flight he may not prove that he did not flee or con¬ 
ceal himself, or that he voluntarily sui tendered himself. 

Evidence of the flight, or attcmjited flight, of ac¬ 
cused after the homicide or assault with intent to 
kill or minder is admissible, .is this tends to show 
his state of rnmd and indicates a consciousness of 
guilt and the incidents or details of the flight 


54. Oa v State, 174 SK 

r.l 17R lia 707 

XM—SUitP \ (irissom, 208 P -666 
25 N M 

C I p 210 note 79 

Revolver 

Miss—Conirnonwfallh v Sarco, 151 
XE StM, 255 Mass 16') 

55 NC—.■Male v Puckett. l&O SE 

IM, 211 N L- 6b 

\V\a -Male v Williams, 127 SE 
J20, OS Va 4 5S 
20 C r p 210 mite 80 

a'^ motive of homlckli 
eially see supra 5 223 
58. Ala—Pope v Stall, 57 So 215, 
174 Ala 63 
10 C J p 210 note 81. 

57. \la — Jiraham v' State, 38 So 
OlO 143 Ala 28 

Mont —Stale v Luoev, 61 I’ 094, 24 
Mont 2 0.i 

58 Tp\ “--Hamplon v State, 183 S 
\V 8 ^ 1 . 78 Tt\Cr 620 
30 PI p 210 nott 81 
69 Mass— Pommonu i nlth v Wil¬ 
liams. 50 NE 1035, 171 Mass 461 
30 r ^ j, 210 not( 84 

60. tia -Mfstl.orry v State, 164 S 

E 905 175 rja 115 

30 C’J p 210 not! 85 

Fossession of mouey hy accomplice 
after hoinicide held imonipptfnt as 
not proving charK^’ against defend¬ 
ants— People V Medeoghf gan, 156 
NE 37S, 325 Ill 337 

61. Tex—Chapman v State, 65 S W 


1098, 43 Tex Cr 328, 96 Am S R 
874 

30 C J p 210 note 86 

62. Wash—Slate v Ciar mer, 40 P 
914, 12 Wash 2^17 

63. NY—T‘(ople v Ciusto. 99 NE 
190, 206 NY 67—Prople v Morse, 
89 NE 816. ]9(, NY 306 

64. NY Pi ople v Kinnej 95 N K 

756, 202 NY i89 26 N Y f'r 113, 

distinguished in People v (linsio 
99 N E 1 90, 206 N Y 75, 27 IS Y Ci 
3 21 

10 C r p 210 note 89 

65 Mo—Slate v Blackburn, 201 S 
W 98, 273 Mo 4 69 

30 C J J) 210 note 91 

66. N Y —Linsdav v People, 63 N 
Y 113 

Or —State v Barnes, 85 P 998, 47 Oi 
592, 7 E R A N S , 181 

67. Ala —Pruitt v Slate, 168 So 
149, 2 52 Ala 421—Hnks v State, 
116 So 278, 24 Ala \pp 430 

DP—Liggins V S, 297 E 881, 

54 \j)pl>C 502 

Ga —Johnson v Stale, 4 S E 2d 639, 
188 Ga 771 

111 - IS ople V Hapi>aport, 200 NE 
165, 362 III 462—People v White, 
1 1 5 N E lOS, 311 Ill 356 

K> - Patton V ^Commonwealth, 159 
S W 2d 1006, 289 Kv 627—Noah v 
Commonwealth, 116 S W 2d 315, 
273 Ky 272—Lester v Common¬ 
wealth. 40 SW2d 306. 309, 239 Kv 
703, citing CorpuB JnrlB—Ilord v 
Commonwealth, 13 S W 2d 244, 227 
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Kv 4 39—Fugate v Commonwealth, 
260 SW 5 58, 202 K\ 509 
La Stale v .Smith 192 .So 92 19 5 

La 665—state v Jefferson, 116 So 
391, 165 La 911 

Minn —Slate v Rowe, 2 80 N W 646, 
2t)5 Minn 172 

Miss Young V Slate 117 So 11') 
150 Miss 787—Huggins \ State 
115 So 213, IP) Miss 2SO 
Mo—Slatr \ h’r-izier 9S S W 2d 707 
339 Mo 960—St.ite \ Carnson. 49 
SW 508, 147 Mo 5 48 
NY—I‘i ople V Reddy, 185 NE 706, 
201 NY 479 

NC—State v Steele, 130 SE 308, 
190 NC 506 

Okl—Biuner \ Stile, 238 I* 1000, 
31 Okl (k 5 51 

P.i—'Common wa iJ th v 1 )e1 Giorric>, 
154 A 786, 5t>3 Pa 509—Common¬ 
wealth V Luciitti, 145 A 8,5 295 

Pa PJO 

Tex- Miiitmoz V St ite, 140 S VV^ 2d 
187, 140 Tex Cr 159, mandate i 
sued 153 S W 2d 721, 140 Tc x Cr 
159—Washington v State 21 SW 
2d 524, 113 Tex tV 291—Pinkston 
V State, 241 SW 152. 91 Tex Cr 
'64 4 

30 (W p 210 note 9.3 
I'lcparatlon for flight before homi¬ 
cide SCO supra § 239 

XiVldence as to search for accused 
after the homicide is admissible to 
show flight 

Via--Brewer v State, 96 So 198, 
209 Ala 411 

Mo—State v Jackson, 253 SW 734 
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may be shown when relevant.®^ Even where ac¬ 
cused admits the commission of the homicide or as¬ 
sault, It has been held that evidence of flight is ad¬ 
missible in connection with other circumstances and 
facts immediately connected with the homicide, to 
enable the jury to determine the condition of ac¬ 
cused’s mind at the time of flight,and the degree 
of the crime This rule has been applied where 
the defense was accident, insanity, or self-de¬ 
fense on the other hand it has been held that, 
where the only question at issue is whether the 
killing by accused was justified, evidence of flight 
IS not relevant.7^ 

The evidence offered, to be admissible, must have 
some tendency to show flight 


Evidence of accused’s resistance to arrest,*^® eva¬ 
sion of arrest,attempt to conceal himself*^® or his 
identity,*^^ preparation for escape,^® or attempt to 
escape after he was arrested^^ is admissible There 
IS, however, authority denying the admissibility of 
evidence of accused’s forfeiture of his bail bond 
and evasion of arrest thereafter ^2 Evidence as 
to the manner of accused’s escape from jail is ad¬ 
missible 

Accused should be allowed to explain or account 
for his flight or concealment,^^ or the appearance 
or implication of flight,*^ as by showing his ap¬ 
prehension of violence at the hands of persons 
likely to attack hnn,^® or to refute testimony as to 


NY—People V Ot;le, 11 NE C3, 104 
N Y r>ll, 6 N Y Cr 165 
NC—Stale v (Jraham, 140 SE 26, 
194 NC -459 

Bdfla and cartridges found in ac¬ 
cused's i)ossession held admis'-ible 
evidence of llight, even lliouffh ob¬ 
tained after time of crime—People ^ 
V Ilall. 249 P 859, 199 ('al 151 
Aconsed’s immediate departure 
from community after homicide held 
pioper for jurv’s consideration — 
State V Beal, 154 SE 604, 199 NC i 
278 

68 Anz—Burnett v Stale, 268 P 

611, .9 1 An/ 129 

DC—I.u-Kins V U S, 297 F 881, 54 
App DC 902 

(la-De Yen \ State. 164 SE 485, 
4") Ca App 930 

N(^—Stale V Payne, 197 SE 573, 
213 N C 719 

Tex—MtCall v State, 117 S W 2d 
791, 135 Tex Cl 252—Ja(ksun v 

Slate, 68 S W 2d 211, 125 Ttx Cr 
287 

30 C,1 p 211 note 94 

Requiring* accused to testify to d<'- 
taiK eormtcLed with his flijcht after 
honiK id(* hj Id not error—Burnett \ 
State, 268 P 611, 34 Anz 129 
69. NC—State v I’.iync, 197 SE 
573. 21 3 N C 719 
30 CJ p 211 note 95 
70 Cal—I'cople v FowUr, 174 P 
892 17S Cal 657 

30 (' J p 211 note 95 

71. 0\1 - YarbrouKli v State, 162 I’ 

67S 13 Okl Ci 140 

72. Okl - Yarluou^h v State, supra 

73. Okl —Yarbrough v State, supra 
Tex — VV^ashinKlon v State, 21 S \Y 

2d 521, 11 5 Tex Cr 291 

74. US--Trapp v New Mexico, 225 
F 968, 141 CC\ 28 

75 Tex —Ilenrv v Stale, 221 SW 
1083, 87 Tex Cr 392 

30 C T p 211 note 2 

76 K\ —I'atlon v Commonwealth, 
159 S VV 2d 1006 289 Ky 627—L,es- 
ler V Commonwealth, 40 S W 2d 


306, 309, 239 Ky 703. citing Corpus 
Juris. 

Pa—Commonwealth v Uueeilti, 145 
A 85 295 Pa 190 

30 C J p 211 note 3 

77. K> —Hord v Commonvvialth 13 

S \Y 2d 244 227 Kv 139—\iken \ 

<’'ornmonweaIth. 68 S W 849, 24 Ky 
L 523 

N <'— State V Payne, 197 SE 573, 
213 N(" 719 

Tix —M{(’all v State, 117 S W 2d 
794, 135 Tex Ci 252 
Denial of identity when arrested 
Ua—St^te V Smith, 192 So 92 191 

Da 665 

Drawing- g’un on oITlrt r alttmptmg 
arK'sl—Owens \ Slate, 136 SE 510, 
163 Ga 561 

78. ("al —P(‘ople v Kellv, 263 F 226, 
201 <\il 128 

K\ —Fugate v Commonwealth 260 
S W 3 ’>8 202 Ka 509 
NY l*eople v Reddy. 185 NE 705 
261 NY 479 

I’l—Comnionwtallh v Dt 1 <tUU no, 
I’ll A 786, 10! I'a 509 
30 C J 211 note 5 

79. Pa t'ommonw< alth v Duet it ti, 
145 A 85 295 I’a 190 

Adopting* assumed name and g-row- 
mg mustache an«*r llu,ht — Comnion- 
wialth V Lutcilti, supra 
80 Mo—Stale v Roust r, 28 Mo 
213 

10 C J p 211 not( 6 

81. C'.il—People v Kelly, 263 P 2JC 
20? Cal 128 

<4a—.D>hns()n v Stale, 4 S E 2d 6 19 
1A8 Ga 771 

Miss —Huggins v State, 115 So 213, 
149 Miss 280 

;Mo —Slrte V Gairisim, 49 S W 508. 
147 Mo ,518 

Mont—State v Walsh, 232 I’ 194, 72 
Mont 110 

30 C J p 211 note 7 

82. Ky —Morgan v Commonwealth, 
11 Bush 106 

83. 41a—Nelson v State, 30 So 728, 
130 Ala 83 
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84. Ala —Gilbert v State, 100 So 
566 20 Ala App 28 
Ill —People v Rappaport, 200 N E 
165. 362 Til 462 

Ind—Caveney v State, 4 N E 2d 137, 
210 Ind 455 

Kv—Noah V Commonwealth, 116 S 
W 2d 315, 273 Kv 272 
Vn—Hines v Commonwealth, 117 S 
E 843, 136 Va 728 
?0 C I p 211 note 11 
Mode of explanation 

“Defendant has the right 

to ( xplain the flight not only bv his 
own tesLimonv, but also by other 
proof —Stall' V Mull, 145 S E 677, 
678, 196 NC 351 

Testimony as to a vagne and in¬ 
definite threat hs the countv attor¬ 
ney not shown with any degree of 
(erlciinU to have been pointed at 
accused, held properlv excluded — 
Piclvitl V Stale 104 So 558, 139 

Miss 529 

Settlement of other cases against ac¬ 
cused 

It IS incompetent for a< c used in 
explanation of his flight from arrest 
to show that he settled tertain pro¬ 
hibition (ases ctgcUrist him a few 
dtiAs citlcr he surrendtred such fact 
throwing no light on tlie cause of his 
liighl - Montgomi'iy v .siale, 91 So 
6 ?(), IS \la \pp 21?, eertioiari de¬ 
riv'd 9] So 92 J 207 Ala 711 

86. Al.i CrinshcLW v Slate, 87 So 
?2S 20 5 Mci 2 56 

NC—Stite \ Beard, 178 SE 242, 
207 N C 673 

88, Ind—(^aveney v Slate, 4 N E 2d 
]?7, 2 10 Ind 455 

Kv —Fugate v Commonwealth, 260 
S VV 3?S, 202 Ky 509 
Miss—Prewitt v State, 126 So 824, 
156 Miss 731 

VC—Slate V Mull, 145 SE 677, 1 96 
NC 351 

Threats not influencing fliflTht 

However, evidence as to threats 
made against accused by armed men 
after the homicide was held properly 
excluded in the absence of evidence 
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flight However, it has been held that, where it is 
clearly proved that accused struck the fatal blow, he 
cannot complain that his explanation of his motive 
in running away was not received in evidence,and 
statements of accused, not part of the res gestae, 
made to persons having nothing to do with the 
case, a considerable time after flight, and before 
arrest, are not admissible 1'he evidence offered 
to account for flight must be relevant Uncom- 
miinicated jilans of accused arc not admissible to 
explain flight,and the advice of an attorney can¬ 
not be shown to explain accused’s absence from 
the state The pioseciition may offer evidence to 
weaken accused’s c\i)lanatioii of his flight 

Where the prosecution relies on certain matters 
to show flight and evasion of arrest, accused may 
show that he was ready to surrendcioi did sur¬ 
render 95 Where the prosecution offers no evi¬ 
dence, or makes no contention, of flight, accused 
IS not entitled to ])rove that he did not flec,'^^ or to 
explain his flight,97 or to prove that he did not give 
trouble to the officer \vho airested bun,9^ or that he 
voluntarily surrendered himself.99 or did not at¬ 


tempt to escape or conceal himself.^ 

§ 252. -Declarations 

a. Of accused 
b Of victim 
c Of third persons 

a. Of Accused 

Declarations made by the accused after the homicide 
or assault and constituting part of the res gestae may be 
proved, and even if not part of the res gestae may be 
admissible against him, under general rules as to the 
admissibility of declarations Thus the accused's subse¬ 
quent declarations may be admitted to prove such matters 
as his commission of the crime, consciousness of guilt, 
and state of mind The accused s subsequent threats have 
been admitted in a number of cases, although not in 
others 

Declarations of accused made subsequently to 
the homicuU and constituting a part of the res ges¬ 
tae may be ])roved - bubject to the rules applicable 
to the admissibility of declarations generally, ns dis¬ 
cussed ill Criminal Law §§ 730-7S3, his subsequent 
statements ina\ be admissible against him even 
though not part of the res gestae,and if relevant to 
any issue involved,^ but not wbcic the only possible 


thrit ho hnd hoard of siioh throat/* or 
that his fiipht was intlui‘n< od Iheif- 
hv -Slate V Collins, 126 SW <)S, 180 
Nf" 15 

StatemexLt to accused by relatives 

Acousid’'^ tostirnoTiv that ho loft 
state after homicide hooausf* his 
motta r and brother told him de- 
oonsed’s people miRht kill him hedd 
properly ox< liid( d—C'onlfv v Com- 
moTuvenlth, 8 S W 2d 415, 225 Ky 275 
Permission to explain further prop¬ 
erly refused 

■Where ar ( u'^ed had tesMltod that he 
hud loft the slate ininiediat* ly aftir 
the killing because he fell himself 
In danger and feared that the farnilv 
of the deceased mi^ht h.n ni hirn re¬ 
fusal to permit him to exiiJain imu e 
lullv why he left honit and w(nt 
to other state, held not (nor—IMar- 
tin V Commonwealth 245 S W, 860, 
V)7 Kv 43 

87. Tex —Martin v Slate, 295 SW 
lOOS 107 Tex Cr 151 
Conversation inadmissible 

Whrn a(ru'-»d was ^iven while on 
wHiK S'- St iiid full opportunitN to 
explain his lea\injir st.it<, his dCf i of 
a (on\eTsation in whah ht parli<i- 
pated to show' win he did not sur- 
Tfmh'r and to expliin his alleged 
flight was proptilv nfmtd-—State 
V .lackson 2 1’* I’ 19 SO NM SOD 
Statement of attorney as to surren¬ 
der 

TesLimonv that aceusi'd’s attorney 
stated that k (used if inrtieted 
would be «urrendt red to authtirities 
within twenty-four hours, otfered to 
rebut state’s evidence that accused i 


waq in flight during trip made sever¬ 
al months later w'hs properly ex¬ 
cluded as inirn ilerial whtit there 
was nothing to show tliat attoTne\ 
could have produtod at t used during 
time' ae( used was out of < itv on triT> 
—State V Row(, 2S0 NW 616, 203 
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94 Tex 

—Martin v 

Stale, 
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lO'iS 107 T( X Cr 151—('oh v 
Still 75 SW 527, 45 Tlx ('i 225 

95. Ala—Mien v Slate, 41 So 621. 
116 Ala 01 

T( V—Martin v Slate, 295 SW H)9S, 
107 TtxCr 151 

96. Ala - Smith v State, 178 So 
210, 28 AIaA]>]) 40 

Cal—Ptoph V T'lstrada, 213 P 67, 
60 (\il App 177 
30 C T p 212 note 20 
Proof as to where accused went 
after killing held jiropeily txtluded, 
stati not attempt mg to pio\e flight 
—Tkiw.n \ Slate 117 So 204. 217 
Mn 574 

97. La —State v. Jones, 145 So 9, 

175 La 1066 I 
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98. Mo—State v Giecn, 120 SW 
700, 229 Mo 612 

99. Ala Taxketl ^ Statr 117 So 

157 218 All 40—lOvnitlv Stale, 
] 16 So 811 21 A1 1 App 4 70, ( I'l- 

lioran d( im d lit) So 815, 223 Ala 
105 

30 (' J p 212 not( 22 

Zlnnning' from place of killing 

.Stat(‘s teslimonv that accused, 
after slabbing d( c east d ran Irom 
I>ia(e ot killing held not atU'Pipt to 
show' flighl, so as to juslifv admis¬ 
sion of atiusrd’s 1« stimonv as to 
surrendci --lbv»rttt \ SLrit(‘, T^6 So 
84 5 24 Ala \oti 170 ((Ttioran do- 
nn d 116 So 815 223 Ala 405 

1. Ala --I )(‘]anev v Slate, 42 So 
815, 118 \la 586 

Cal T'eojih v I'>trada, 213 P 67 
60 Cal App 477 

2. Ala—lioan v Slate, 143 So (54, 

225 \la 428 - Pass V Stale 122 So 
45 219 Ml 282—Hall a Slate, 91 

So 59 208 Ala 199 

K^ -\\illiuns ^ Commonwealth, 81 
S \V 2d 891 258 Ky 830 

Tix -('illovv(\ V State, 244 SW 
5 19 92 T<x('t 506 

30 C J p 212 note 21 

Preliminary proof that declara¬ 
tions were voluntary is not leciuiri'd 
for admission as res gesta?—Wil¬ 
liams \ Slate, 41 992, 14 7 Ala 10 

3. Tex--Smith v State. 119 S W 2d 
1039. 135 TcxCr 327—Daniels v 
Stale, 16 S W 2d 539, 112 Tex Cr 
.305 

30 C J p 212 nolo 26 
I 4 Ala—Uatlill v. Slate. 102 So 621, 
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purpose of showing them is to create a prejudice 
against him,® and it must first be made to appear 
that a crime has been committed ® Where they 
are not part of the res gesta?, statements and dec¬ 
larations of accused are not admissible in his be¬ 
half,'^ especially where they partake of the nature 
of self-serving declarations,^ or are in the nature 
of a narrative of a jiast transaction,*^ oi amount 
morel) to an effort by accused to manufacture ev¬ 
idence in his own behalf Ifowcver, on an issue 
as to flight, It has been held that statements by ac¬ 


cused indicating his willingness that his wherea¬ 
bouts be made known to those in the vicinity of the 
crime are admissible 

As against accused, his statements may be ad¬ 
missible, whether or not part of the res gestfc, for 
the purpose of showing that he committed the hom¬ 
icide or assault, or of showing the manner thcre- 
of,i2 purpose or motive,l'* state of accused’s mind 
in the heal of the killing,l® ill will or hostility to¬ 
ward the victim or another,^® or for the purpose 


212 Ala 410—Gunn v Hlate. 126 
So 870, 24 AlaApp 404 
Ky—Fitzpatrick v Common wodlth 
27r) S W 819, 210 Kv 380 
Nil—State V Thorp, 171 A 633, 86 
N H 501 

Pa—Commonwealth v I^urcitti, 145 
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V.i —Nelson V Commonwealth, 101 S 
F 620. IBS Va 74 2 
30 CJ p 212 note 27 
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803 95 TfxCi 116 
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State 152 So 706, 21 AlaApp 208 
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197 Iowa 813 

Particular statements held Irrelevant 
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V State, 129 So 99, 23 Ala App 547 
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suspended road sentence for another 
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tion with accused's evasion of ar¬ 
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ness In w'lis dodi^in.; tin oltiwrs be¬ 
cause of th< prohibition ca‘‘es and a 
susjiended hard labor sentenet — 
Montg^omerv v StaU, 91 So 630 18 
Al.a App 211, (‘ertioiaii (i< nied 91 So 
9^} 207 Ala 713 

(1) Olher statimerits 
Al.i --Vintson v Stall 115 So 695, 
22 Ala A PI) 3iS 
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.>0 J p 212 note 30 
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11. SC—State \ Freely, 89 SK 
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12. Ark—Kidwtll v State, 42 S W’ 
2d 13. 184 Ark 236 

Cal—I'eoi)le V Glab, 59 P 2d 195 15 
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Ga--TH\lor v Slate, 11 & SE 675, 
155 G a 785 

K\ —Will man \ Commonwealth, 102 
S W 2(1 34, 267 Ky 304—Williams 
V Commonwealth, 81 S W 2d 891, 
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L.a 299 

Mass—Commonw^ealth v' Simpson, 
11 N E 2d 939 300 Mass 45, cer¬ 

tiorari df'niod Simpson v Common¬ 
wealth ol Massachusetts 58 S Ct 
950 304 US 565. 82 L Ed 15 ?1 

Mo—State V Todd, 116 S \V 2d 113, 
342 Mo 601—Slate v .lohnson, 352 
SW 623—Slate v Delcour, 248 S 
W 606. 29 7 Mo 321 
Pa —Comruonwt alth v Yeager, 196 
A 827, ?29 Pa 81 

V.i—Mohler \ Commonwealth, 111 
S E 154 132 Vci 713 
?0 C 1 p 212 not< j? p 21 ? note 34 
Statements during- flight shortly 
after killing—Pass v State, 122 So 
15 219 Ala 282 

Statement to fellow-prisoner 

Ttstirnonv by a witn« ss who had 
been (onfined In lail witli accused 
as In stritj ments there made by ac- 
iu‘-«d in which he admitted that In' 
had done the shooting, held proper¬ 
ly .idrnlttcd- Stale y Adams, 121 A 
418 

Accused’s presence at time of kill, 
ing 

I'Aidc'irce of declarations at vari- 
anc ( with fric Is lending to corn cal 
acc^uscrd’s presence it turn of Kill- 
irii- is tidmissihlo .igtiinst him, with¬ 
out living predicate- for his irupoac h- 
luenl as wjtnes- — Harch'ii v State, 
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Falsity of statements may he 
shov 11 — People V Garcia, 256 P 876, 
S 1 C il Ajep 46 ? 

13 —I>a\is V Commonwealth, 

97 S W 2d 4 t, 265 Kv 488 

14. K^ — Wire man \ Common¬ 
wealth. 102 S\V2d 31. 267 Kv 304 

Tex—AV\'itson V Stale', 287 SW 265, 
105 TfxCr 152—Hughes v Stale, 
262 SA\ 745. 97 Te x O 607 
Vdiuissihility of ividenee of motive 
genoi'allv se'e supra 227 -235 

15. Ill—People \ Andrews, 158 N 
K 462, 327 111 162 

16. Ala—Roberson v State, 118 So 
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State, 104 So 656, 213 \li 358— 
Hall V State. 94 So 59, 208 Ala 
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of showing the absence of remorse,^or showing 
consciousness of guilt,guilty knowledge of the 
offense,apprehension on accused’s own account 
because of deceased’s condition,^® an attempt to sup¬ 
press evidence or intimidate a witness,or that 
the defense set up was fabrication and an after¬ 
thought So it is proper lo show conflicting state¬ 
ments by accused as to circumstances connected 
with the homicide,23 or as to his movements or 
whereabouts at about the time of the crime 24 

Remarks of acai^cd when arrested have been held 
admissible 2f» 

Thtcaf^ made by accused after the homicide oi 
assault have betn admitted v\bcrc they indicate a 
consciousness of guilt and fear of discovery on his 
part,26 or shed light on the animus with which tht 
act was done,27 or show accused’s attitude or state 
of mind,2^ or wore made in aid of his design to 
flee from ariost,2y and his statement that if he 
had not killed the victim he would do so,36 or that 
if the victim was not dead he would kill him,31 has 


likewise been admitted In other cases, however, 
subsequent threats have been held not admissible 

Explanation and rebuttal Accused may intro¬ 
duce evidence in explanation of his declarations ,23 
so he IS entitled to testify as to his umlisclosed pur¬ 
pose or motive 34 Where the state proves a state¬ 
ment by accused charging another with the crime, 
he may show his information as the basis for such 
charge,36 but not mere rumors not shown to have 
been conveyed to him 36 Where accused showed 
his expressions of grief as res gesta*, it was com¬ 
petent for the state in rebuttal to show his expres¬ 
sions to other witnesses to the opposite effect, al¬ 
though made some time after the killing 37 

Evidence as to accused’s mental condition after 
the homicide may be shown as affecting the weight 
to be given b> the jury to his declarations 

Codefendant The declarations of one accused of 
a Clime may be admissible on behalf of his codc- 
fendant as pai t of the res gesta',39 but where the 
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Admission of declarations to show 
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La 615 
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State, 103 So 309, 20 Ala App 504 

17. Okl —Austin v State, 22S P 
1113, 2S Okl Ct 73 

18. Kv —Burton v Commonwtalth, 

5S S W 2d 050 248 Ky 408 

Mass—Cf)mmon\\ < allh v Simpson, 
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People V Darrow, 298 1* 1 212 Cal 

167 

A dealal of gruilt not part of the 
res gestae is not admissible as 


against accused where there aie no 
accompanying t it eurnstanc cs uncb*r 
which it m<a> he interpreted as evi¬ 
dencing ( onst loiisness of guilt thus 
accused’s declaration w'ben arrested 
that he had not done anything and 
had no gun was not admissible as 
indi<‘ating const louaness of guilt — 
People V Wong Loung, 114 P 829, 
159 Cal 520 

19. Cal -People v Singh, 28 P 2d 
416, I’JG (^al App 213 

N C'—State \ Plvlcr, 69 SE 269, 
153 NC 630 

I’a—(^)mmonwealth \ Yeager, 196 
A 827 831, 329 I’a 81, t itiiig Cor¬ 

pus Juris. 

20. Tex—Toonev v State, 8 Tex 
App 452 

21. Ala —Roan v State 14 3 So 451, 
225 Ala 428 

Tenn Fills \ Slatt, 50 S W 756, 
102 Ttnn 141 

22 Tt X—Baines v State, 06 S AV 
S17 43 Ttx Cl 490 

23. (\il—People v Hill, 82 I’ 398, 
1 C\al App 414 
30 C J p 213 note 41 
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Boise, 112 A 401, 209 Pa 169 
to 1 p 213 note 4 2 

25. Ill—IVople V Ilei bert, 172 NE 

740 310 IN 320—People v Durkin 
101 NE 739 330 111 394 
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A 85, 295 Pa 190 

26. Cal—Pt ople v Chin Hane, 41 
P 097 108 Cal 597 

Admissibility of threats by accused 
gencially see supra § 236 
Threat or attempt to kill witness 
Where a witness for the prosecu¬ 
tion, had been cross-examined as to 

1198 


a statement made in the office of ac¬ 
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error to adriiil his furlhci state¬ 
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188 M,i 9 

34 Ala—Madry v Stale, 78 So 866, 
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issue between the prosecution and accused is wheth¬ 
er he or his codefendant committed the homicide, 
evidence of a statement made by the codefendant, 
that accused had killed the deceased, is incompe¬ 
tent 

b. Of Victim 

Declarations made by the victim shortly after re¬ 
ceiving the wound may be admitted if they constitute 
part of the res gestae, but generally not otherwise, except 
in the case of dying declarations, but declarations of the 
victim m the accused's presence may be admitted to 
show the accused's conduct, such as his silence, when 
charged with causing the injury 

Declarations made by the victim shortly after re- 
ccivingf the wound may he admitted as part of the 
ICS p^csta?,4l althoiij^h they were not made in the 
presence of accused hut, except in the case of 
dyinj]^ declarations,^*^ and whether offered by the 
state or accused,the declarations of the victim 
are not admissible wheic they were made some 
time after the commission of the criminal act and 
form no jiart of tht res gesta^4^ but ai e lather in 
the nature of a narrative statement of what oc- 
(urred at the time of the alleged homicide,^® oi 
where the} do not throw any light on the ciicum- 
slances of the killing l)ut tend to prejudice the jui> 
against accused^'^ Although not d>ing declara¬ 
tions, declarations of the victim made in the pres¬ 
ence of accused may be gi\cn in evidence, under 
certain circumstances, for the jnirjiose of showing 
accused’s e'ondiict and behavior, such as his silence, 
when charged with causinir the injury done to the 
victim,'^^ but not, it has been held, when accused 
was at the time under arrest 


Evidence that the victim, while in the presence of 
accused, identihed the latter as the person who com¬ 
mitted the crime is admissiblebut an accusa¬ 
tion of accused by the victim, which accused imme¬ 
diately denies has been declared not admissible.®^ 
It has been held that statements of the victim, after 
the shooting, including threats, are admissible to 
show the state of mind of the victim Where ac¬ 
cused has introduced evidence that the victim re¬ 
fused to make a dying declaration, evidence as to 
a statement by the victim relating to the matter is 
admissible in rebuttal 

The victim’s statements, made in accused’s pres¬ 
ence, that his fatal wound was accidentally in¬ 
flicted have been held inadmissible as hearsay,®'* 
and not binding on the state 

A natiual and spontaneous exclamation of pain 
by the victim may he shown, even though not made 
in the jiresence of accused Where a physician 
IS called to testify, the history of the case, as re¬ 
lated to bun by deceased for the purpose of secur¬ 
ing treatment, is admissible 

The exclusion of a nurse’s testimony that the vic¬ 
tim had told her he did not know who injured him 
was held not erroneous, where accused on cross- 
examination showed b} a physician that the victim 
had said he did not know whw had injuied him, 
but did not sa\ that accused had not 

c. Of Third Persons 

Declarations of third persons are as a rule not ad¬ 
missible, especially when made out of the accused’s 
presence and hearing, and for any purpose other than to 
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Impeach a witnesa; but a atatement to the accused or In 
his presence may be admissible. 

While statements tending: to show preconcert be¬ 
tween declarant and accused may be admitted,and 
a statement by a third person, as part of the res 
gestec, that he shot and accused did not is admissi¬ 
ble,®® declarations of third persons are as a rule 
not admissible, in a trial for homicide or assault 
with intent to kill or murder,especially when 
made out of the presence and hearing: of accused,®2 
and for an> jiurpose other than to impeach a wit¬ 
ness and such testimony, impeaching: a witness, 
1 *^ not competent as substantive evidence as to how 
the difficult> occurred A statement made direct¬ 
ly to accused with reference to the crime,or in 
his presence,®® and evidence of what took place 
when accused v\?as taken before the victim for iden¬ 
tification,®’^ may be admitted, but not where accused 
was not permilted to speak ®^ 

Where a witness w'bo testified concerning: a homi¬ 
cide w'as ncarl} killed herself by one who murdere'd 
deceased, her declaration, shortly after the* homi- 
cid(, th*it she expected to elie, and that she WMiiteel 
a neig:hhor to be sent for, so that she could tell him 
all about it, was held admissible as confiimatory ev^- 
lelence ®® 

§ 253. Commission of or Attempt to Commit 
Other Offenses 

Evidence that the killing was done in the commission 


of a felony it admissible to establish that the killing con* 
stituted murder. 

To establish that a killing: constituted murder, ev¬ 
idence to show that it was done in the commission 
of, or in an attempt to commit, a felony is admis¬ 
sible In a proper case, testimony in rebuttal of 
evidence of the commission of another crime by ac¬ 
cused should be admitted 

A general discussion of the competency in a hom¬ 
icide prosecution of evidence of the commission of 
other offenses by accused is to be found in Criminal 
Law § 691 m 

§ 254. Killing of Person Attempting Arrest 
or Officer Making Search 

Any competent and relevant evidence tending to show 
that accused killed deccared while the latter was, to 
the knowledge of accused, lawfully attempting to arrest 
him IS admissible 

In a prosecution for killing an arresting officer, 
evidence that deceased at the time of the homicidt 
w^as endeavoring to effect accused’s arrest,*^- that 
accused w'as armed rind resisted arrest,and that 
accused was a fugitive from jiistice'^^ is admissible 
So also IS evidence on the issue wdiether accused 
was rtsisting a law'ful attcmjit to arrest him, or in 
good faith making a defenst. iigainst an unlawful 
ass.iult on himself'^® The wMiiant of arrest, if reg¬ 
ular on Its face, is admissible to establish the fact 
that deceased wms an oflictr acting in the disch.irge 
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TeX Cr 220 

Evidence held admissible as 

against obicclioii- Me Arthur v 
Stale , 105 S W 2d 227 1 52 Tex Cr 4 47 

63. Cal—People v fl]a\ 83 P 707, 
148 Cal 507 
30 CJ p 215 note 71 

64 Kv — Ifcdden v Commonwealth 
1,50 S W 817, 140 Kv 94 

65 Te\—C\)tton v Stale, 217 S\V 

158, 8b T(X(^ 387 

50 C” / p 215 note 73 

66. 1> C—L.iKf;ins v US, 297 F 
881, 51 At)pDC 302 

Alieh—Pc'ople \ Ilossler, 97 N\V 
754, 135 Mie h 384 

Accusation of accused, made in 
his presence and not denied hv him 
mav he shown—O.iklev \ Stale* 68 
SAV2d 201 125 Tex C''i 258 

67. IVlieh—People v Foster, 179 N 
VV 205, 211 Muh 48b 

68. N Y —People v Kennedy, 58 N 
E b52, Ibl N Y 4 40 

69. NC —State v. Adair, 66 NC 
298 


70 DC—Dee v 11 S, 112 F 2d 46. 
72 App DC 117 

Or - State V MeCirthv, 83 I’2d 801 
1()0 Or lOi, 

50 C f p 21 ) note 80 
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teniplnifr arresl or nnkinR search 
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71. Fla Tolinson v Stale. 152 So 
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of his duty when he was killed,'^® although held by 
another officer, the companion of the officer killed 
Warrants not in all respects regular, but which au¬ 
thorize accused’s arrest, are admissible,'^* and paiol 
evidence is admissible to show that the warrant was 
sufficient for attempting arrest Fvidcnce that de¬ 
ceased procured a warrant and went to accused’s 
home ostensildy to arrest him was admissible as 
characterizing his attitude toward accused and to 
account for his presence, although the warrant may 
have been illegal and have furnished no protection 
to the officer Evidence is admissible of circum¬ 
stances justifying an arrest without a warrant,*^ 
or a search of accused’s person without a warrant *2 
Thus It may be shown that accused had committed 
a felony,*2 that such fact had been communicated to 
deceased,*'* that the officer had reasonable belief of 
accused’s guilt,*-'* or that his conduct and threats de¬ 
manded his arrest without a warrant *^ Evidence 
of the former felony is admissible to show the at¬ 
titude of accused resisting arrest Evidence of 
the former felony, however, is not admissible on the 
trial for killing one who has attempted an arrest 
without warrant, when such arrest is not justified 
by any honest and well founded belief of accused’s 
complicity therein ** T’resumiitive knowledge on 
the jiart of the prisoner of the official character of 
deceased may he cstablisjied by circumstantial evi¬ 
dence However, where deceased was not an offi¬ 
cer, evidence that he was dressed as an officer «md 
vvoie the insignia of office is not adnussihk In 


a prosecution for the murder of a private citizen 
who was aiding officers to apprehend accused, evi¬ 
dence IS admissible to show deceased’s intention in 
pursuing accused,and the knowledge of accused 
of such intention ^2 

§ 255. Negligence 

Where accused’s negligence Is an element of the of¬ 
fense charged, competent and relevant evidence of such 
negligence is admissible 

Where negligence of accused is an clement of 
the offense charged, see siijiia § 62, competent and 
relevant evidence of such negligence is admissible ^2 
The efTect on others of the accident in which de¬ 
ceased was killed may be shown 24 While, as ap- 
lieais supia § 62, the conduct of deceased, if 
amounting to contributoiy negligence, is no defense 
to a charge of manslaughter, it is material and lel- 
evant to the extent that it bears on the question of 
the negligence of accused,*’^ but not otherwise 26 
Evidence offered on behalf of accused of similar 
accidents at the same jdace is properly excluded 2" 

§ 256. Extent of Injury from Assault with 
Intent to Kill 

In a prosecution for assault with intent to kill, evi¬ 
dence as to the nature and extent of the injuries inflicted 
IS admissible 

In a prosecution for assault with intent to kill, 
evidence as to the nature and extent of the in nines 
inflicted is admissible,2* to show the intent of ac- 
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In pros* < lit ion' for homi* id* (hrouRh 
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(CIS till* Alotnr V«‘hu l*‘s Gb6, 
also 42 CJ p 1360 note 29-i) 1362 
note 62 

94. Aluh—T*eople v Thompson, su¬ 
pra 

95 (Ja—(’am v State, 190 SE 371, 
55 <3:a \pp 376 

30 CJ p 216 note 9 

96. Conn—Stale v Campbell 74 A 
927, 82 Conn 671. 13.5 Am S R 29.3, 
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97 DC—Sinclair \ IT S, 26,5 F 

991 4 9 \ppl)cc 351 

96. Ala—Herrv v Slat** 175 So 4 07, 
2 7 \la App 507, ecrtiur'in d«‘nied 
17.5 So 412 2H Ala 114 —T-.lmor* 

V Stale 15S So 771, 26 Ala Aj»p 

290—Salts V State, 110 So 169 
21 Al.i \pp .57 5 tertiordii d< nied 
110 So 170 2J,5 AU 2 47—Wilharms 
\ Stall, 101 So 367 20 Ala App 

2,57 

Kj — \A il 1 i.ain'. \ Pornrnotiv i alth, 17 
S W Jd 701) 2J9 K\ .5so 

30 C I J) 216 noli 12 
Ejcaxninat'oii in absence of acensed 
Tisiirnoiu iv, U) t.iking iniured 
paii> to hospital ,iiid irsult ot ex- 
airnn.iiiOM out of a< i used’s pieseni.e, 
Wri held admissible in prosLiution 

loi issauJt to murder—Hamels v 

Stite 16 S W 2d 519, 112 Tex Cr R 
30 -, 

Evidence held admiBsible 

(1) Eviflerne as to whether bullet 
had been removed from assaulted 
party, .and as to how lonpf surh par¬ 
ty was in hospital—Spurlinp: \ 
State, 191 So 919, 29 Ala App 73 i * r- 
iiorari denied 191 So 921, strond 
case, 238 Ala 522 

(2) Statement b\ iniurtd party 
that he stayed In bed nearly six 
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cused,®® and to be considered in determining the 
punishment.^ A physician or surgeon who has ex¬ 
amined such wounds may testify as to their charac¬ 
ter,^ and as to what in his opinion would be the nat¬ 
ural and probable results thereof,^ and the time and 
medical attention necessary to heal them ^ Other 
causes contributing to the illness of the person as¬ 
saulted following the assault may be shown on be¬ 
half of accused ® 

§ 257. Cause of Death 

a In general 

b Post-mortem examinations 
c Chemical analyses 

a. In General 

Any competent and relative evidence Is admissible 
to show the cause of death or to show that a particular 
circumstince was not the cause of death An expert 
must qualify to testify as such, but a layman may also 
testify as to the cause of death in some instances 

As a general rule any evidence which shows or 
lends to show the cause of the death of deceased is 
admissible ® Thus evidence is admissible as to the 
chaiacter and location of the wounds on the body of 
deceased,'^ of his picMous statt of health,^ of ])ar 
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ticular symptoms of poisoning,® of how deceased 
acted at the time he was said to have been poi¬ 
soned,^® or of the finding by a physician of poison 
m the stomach of deceased.^^ Direct testimony as 
to the wounds inflicted on deceased and his subse¬ 
quent death is of course admissible The court 
cannot be put in error in admitting such evidence 
by the subsequent admission by accused that he 
killed deceased It having been ])roved that ac¬ 
cused beat deceased, comiilaints of pain made by 
deceased within a short lime of the beating aie ad¬ 
missible in evidence In connection with evi¬ 
dence of i)hysici<ins that death was caused by abor¬ 
tion, evidente as to the details of the last sickness, 
the medicine taken, and attendance received is ad¬ 
missible Evidence of symjitoms of poisoning ex¬ 
perienced by witnesses who jiartook of portions of 
the same substance by w-hich deceased came to 
death is admissible ,1^ but the svmptoms ])roduced 
by the administration of a particular kind rif i)oi- 
son cannot be shown by evulence of the circum- 
slancts of the illness and de.ith of a third person 
who IS alleged to have died from the same priison,^"^ 
particularly where the im])lication is present that 
iiccusc'd was also responsible for that death 
Where an issue is laised as to wEether some cir- 


somems 


months as result of Ja(kson 

\ State, 68 S W 2d 211, 125 Tex Cr 
287 

(1) T«stimon\ bv pro«?e(utmp wit¬ 
ness as to how long- he leriiaincd un- 
t ons( ions as lesiilt of injury infliot- 
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1. Ala—Llzzell v SI tte, 68 So 578 
13 Ala App 15 8 

Kv—Williams v ('‘ommonwealth, 43 
S VV^ 455, 102 Kv 181, U> Kv b 

1 127 

Kvidonre in agerav<ilion or niitiKH- 
tion of penally generally sit infia 
§ 206 

2 Ala —Klrnoie v State, 158 So 
771, 2fi Ala \pp 200 
Ttx—(Jriffith V State, 152 S W 2d 
049, 142 Tex t’r 304 
to (’ J p 216 note 15 
Xvldence lield admissible 

(1) Testimony that wounds could 
not have been influled with one bul¬ 
let was held admissible to rt hut ac¬ 
cused’s claim that he shot only once 
at piosecuting witness’ hand to pre¬ 
vent his drawing hia pistol—Morton 
V State, 20 SW2d 872, 180 Ark 197 

(2) In a prosecution for assault to 
murder, permitting physician to state 
that wound on the neck of complain¬ 


ing witn passed over the jugulni 
v< in and carotid art«r\, exposing 
them to view was held not error — 
Vim yard v State, 257 SVV 548, 97 
Toxt’r 401 

3. Tex—Grimth v State, 152 SW 
2d 3 49. 1 42 Ti \ Gr 301 

30 C J p 217 note 16 

4. Ma—Klmorc v State 158 So 

771 Jb \la \pp 290 

5. Ala — E3/zt 11 V State, 68 So 578, 
13 Ma App 156 

6 . Ala—Wilson v State, 8 So 2d 

122, 24 3 Ala 1 

Cl.i -Hicks V Slate, 18 S E 2d 637, 
66 Ga App 577 

La—State v Champagne, 106 So 
670. 1 60 Tia 47 
30 CJ p 218 note 47 

Corpus deln ti generally' see supra § 
201 

Condition of other bodies 

Where it appeals that one charged 
with murder killed two or more per¬ 
sons at tho same time and place, 
with the same weapon, and in the 
same encounter, evidence of the con¬ 
dition of anv one or all of the bodies, 
showing the cause or means of death, 
is admissible against at cused on tri¬ 
al for the murder of any one of the 
deceased persons—State v Price, 115 
S E 393, 92 W Va 542 

7. Ala—Kilpatrick v State, 104 So 

656, 213 Ala 358—Gunn v State, 
136 So 870, 24 Ala App 494— 
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Thornns v Slate, 130 So 419, 24 
Ala Vpp 125 

La—State V Smith, 192 So ‘)2, 193 
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30 G ) j) 21S noti 4 8 

8 Ma Smith v StaU, 96 So 779, 

209 Ma 6bb 

30 G J p 218 note 49 

9 .Ma - Wilson v State, 8 So 2d 
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Gal -People \ Bowers, 82 P 5-53 

I C 11 \ pp 501 

10. Mo State v David, 33 SVV 
2S, 1.31 Mo 380 

11 Muh—INopli v Quinby, 96 N 

W lOOl 111 Miih 025 

Neh I>a\is v State, 215 N W 785. 

116 Net) 90 

12. ’■J't'X “ I3\lfr v Slate. 29 1 

205 106 TtxO f)70 

30 J p 21S note 54 

13 Ala—Hill V State, 69 So 941. 

194 Ala 11, 2 A L It 509 

14. Va—Livingston v Gtunmon- 
wealth. 14 GiatL 592. 55 Va 592 

15. Mi(h— Pi oplr« V Aikin, 33 NW 
821, 66 Mich 460, 1 1 Am S R 512 

10 Gal - People v Botkin, 98 P 861, 
9 -Gal App 244 

17. NY—People V Bufforn, 108 N 
E 184, 214 NY 53, Ann Cas 1916B 
962 

18. N Y —People v. Bufforn, supra. 
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cumstance other than the act of accused caused 
death, evidence tending to disprove such conten¬ 
tion IS admissible.^^ Of course, all evidence offered 
to establish the cause of death is subject to the 
general rules of law excluding irrelevant evidence 

Evidence on behalf of accused generally Sub¬ 
ject to the usual rules of relevancy, materiality, and 
competency,evidence is admissible on behalf of 
accused which tends to disjirovc that death was 
caused by an act or injury performed or infiicied 
by him,“2 or to prove that other injuries were in 
fact the cause of death but evidence of other 
injuries IS iiiridmissible where they are not shown 
to have occurred within such lime as to render them 
material Evidence tending to show causes, oth¬ 
er than administi atinn by accused, fur the presence 
of poisons in deceased’s hodv may be admitted 
However, evidence that deceased took poison med¬ 
icinally several years before his death is not admis¬ 
sible unless accompanied hy evidence that he also 
took It shortly before his death,and evidence 
that deceased look laigc quantities of a certain drug 
several months before his death is properly reject¬ 
ed where no cmcIcikc is offered to connect his death 
with the use of the drug Similarly, evidence that 
(kreased had preMously suffered from a poisoned 
condition due to disease is not admissible in the ab¬ 
sence of a showing that such condition existed at 
the time of death Since accused is liable if he 
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inflicts a wound which causes d^ath, although the 
life of decedent might have been saved by skillful 
treatment, see supra § 11, where death follows an 
injury without other independent intervening cause 
calculated to produce the death of the injured per¬ 
son had he not been injured by the wrongful act of 
accused, proof of lack of proper treatment which 
might have saved or prolonged his life cannot be 
shown 29 Accused may show, if he can, that the 
wound was not calculated to endanger or destroy 
life and that deceased died solely from improper 
treatment 20 Where the criminal act of accused is 
dearly shown to have caused death, evidence of a 
diseased condition which accelerated it is iiropcrly 
excluded Where the body of deceased indicated 
physical violence, il has been held that evidence of 
the turning on of gas, to show accident or sUicidc, 
IS properly excluded 2- Where there is evidence of 
Iictntnmsness and dchaucliery of deceased w'hich 
would account for her death and the symptoms of 
the last illness, evidence of particular occasions 
of drunkenness not shown lo have been connected 
with the death is inadmissible 23 

Expert and opinion evidence A pro])erly quali¬ 
fied physician w'ho lias hinistlf examined the body 
of deceased, or in rtsijonse to a hspolhctical ques¬ 
tion on tht facts as to it desenhed hy other wul- 
nesses, may be allowed lo exptess his opinion as to 
the cause of the death of dcceasefl,2‘t or may state 


19. Te\ -Waters v Slate, 241 SVV 
91 Tr 592 

30. Wis—State v Law IHfi NW 
1, 159 AVis m, rtheanrift- dcrued 
1C7 NW r,7 150\\is ‘in 
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Previous wound 

W litre d<'( eased was in Kood tiealth 
when shot li\ di feridants with a jus- 
tol and di( d a few hours later, and a 
phjsKiari tistifwd that tu«- (Uatli was 
t.iuM d l)\ mo rnal Iw nioi rhaj;i' from 
tti(‘ wound evidenre that ]il liad pu- 
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e\(]ud(d, he having? Tccovrmed troni 
tlu previous wound -Slal< \ Sisl- 
mort »)2 So 274, 1".] I„a 075 
Evideuce liold inadmiBSilble 

(J) L\<lusion in murder pro'-.r < u- 
tion of t< stmnonv that w^tnts•^^^ tiad 
seen a lank on a rertain modfl of 
.iut(>niol>il(‘ ('xplodo was ht Id not er¬ 
ror, where it wnis not claimed that 
decf'dent’s aulomcibile liad exploded 
— IVoplc* V Hanson 191 N IC 520 259 
Ill 26G 

(2) In prosecution for murder hv 
poison, exclusion ot testimony that 
decf'Hsrd took medicines recommend¬ 
ed hv her nei^hhors. and as result 
thereof became more ill than before 
taking medicine, was held proper, in 
absence of proof that such medicines 


were poisonous—State v Sehneiclci, 
29S N W 566 51 N D 911 

(1) Refusal to admit evidenr e as 
to pr«vtnti\e tientment for hx kjaw 
was laid not < nor, where it did not 
ajipe II that deceased neglected 
wounds rausod hv aciiisrd—(’arra- 
wiv V State 289 S W 1007, 105 Tc\ 
(’1 C21 

21 Mass rommonw'oalth v (lelli- 
gin 14^ NR 111, 252 Mass 450 

Mo - State \ Iieekei, 104 S W 2d 207, 
2 40 Mo 972 

22 ND State v Moeller, 126 NW 
558, 20 Nl> 114 
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27. Ind—Shu Idv v State, 49 N K 
151, 149 Ind 395 

28. Iowa—Slate v Flory, 210 NW 
961, 203 low^a 918 
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33 Miss—Common \M a 1 til v Rvan, 
131 Mass 22: 

Mo—SI iti \ Miong, 51 SW 78, 
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ExtJi rt and opinion evidence general- 
Iv ser Criminal Law 858-891 
Ideuttfloatiou of deceased as pereon 
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Wheie a phvmcinn tostiflod that he 
attended n negro brought to him by 
another ph>sioi.an, testimony of the 
other physician that he tarried de¬ 
ceased to tlie tlrst witness, and ihal 
It was the only case of the kind, 
sulUcicntly identified the ntgro re- 
feried to hy the first witness to ren¬ 
der his testimony concerning cause 
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in what different ways death might have been 
caused,or that no natural cause of death was dis¬ 
covered,^® or that death was not from a particular 
cause ,37 and similar evidence may be given by the 
physician attending deceased between the tunc of 
the injury and his death,38 or by other qualified ex¬ 
perts,3*^ such as chemists any event, an ex¬ 

pert witness must be qualified as such,'*^ and an 
expert cannot give his opinion as to matters as to 
which the jury aie equally as comjictcnt to draw 
inferences from the evidence "*3 A lay witness who 
has viewed the body and examined the wound or 
wounds may give his opinion as to the cause of 
death,^3 and an ordinary witness may testify as to 
the cause of death where it is within his knowl¬ 
edge^'* So, whcie the opinions nf experts arc not 
availalile, nonexperts, aft( i describing the wounds, 
in«iy state whether, in tbcir opinion, they caused the 
death ^*3 Where deceased died through a knife 
wound in his throat, evidence of nonexiiert wit¬ 
nesses, as to whether in cases of siiiCKk whie'h the> 
had oliserved coniniilted in that manner the inuscles 
of the hand wt re lelaxeel or rigid after death, is 
not admissible 


b. Post-Mortein Ezaminations 

Evidence of a post-mortem examination of the body 
of deceased is admissible to show the cause of death, 
even though it was made after the prosecution had been 
commenced and without notice to accused. 

Evidence of a ])ost-mortcm examination of the 
body of deceased is admissible to show the cause 
of death ^*7 The fact that a posl-moilcm examina¬ 
tion was made long after death is no reason in it¬ 
self for Its exclusion as evidence, if the body was 
in such a state of preservation that the jury could 
judge whether its condition was caused by injuries 
inflicted before or after death ^8 Evidence obtained 
by making a post-mortem examination is not inad¬ 
missible because such examination was made after 
a prosecution for murder had been coinnunccd,'*^ 
and without notice to accused An exiicrt may 
jiroperly testify that a larger quantity of a drug had 
been in the system of deceased before death than 
that found at a posl-moi It in •'^7 fjnesiions asked a 
medical expert, b.ised on a li spot helical sl.ite of 
fads assumed to have liccn provtd, relative to the 
condition of the body as shown at an aiitoiisy, aie 
properly admitted in a Inal for murder, nolwuth- 
staiiding accused’s ob)eclions tfj the m.inner of mak¬ 
ing the .lutopsy ‘^'2 Two w'ltmssts h.iving testified 


of dt'alh ndrii'ssihlo - - AVhitf v State 
101 So 112 JO Ma \i 4 i J] ; 

35. Town —Stale v Savlos, 150 NW 
S'!? 17', Towm 

*10 r J p Jll) nott 75 
33. NY —I’oople v Bcnh im, 55 N 
11 1()0 N Y 402 1 1 N Y" ("i US 

37 Muh — I’fnple v La T'aiino, J17 
NW Its, 25 5 Mull IS 
Vr—State V Wilt ox, 44 SK 625, 
t 12 N r 11 20 


38 S (" - St.ite 
.58 SF 218 

V 

Foote* 

16 

S F 

39. All -Seeitt 
141 \K 1 

V 

State 

17 

So 

40. Ma -Scott 

V 

Slate, 

?7 

So 


141 \la 1 

Ti \—Hand v Stalt, 179 S W 1155, 
7 7 Tex e’r 62 5 

41. Tex—Smith v State, Cr , 99 S 
\V 100 

50 C I p 2in ntUe SI 
Kx.*innnii I ion of expert witnesses 
Stntmlly see Cnmin.il Law 87*4— 

S')0 

EmTialmer held ninlifl'*d to testify 
ag to the arterial system—(5unn v 
Stall* Lib So 870 24 Ala \pp 494 

4£ f)r —Sntc V Morris 161? P 567, 
8? Or 4 2*' 

30 C T p 21') note 82 

43. Tt \ -PLpinozi v Stale, 165 S 
W 208, 75 Tex Cr 237 

20 C J p 219 note 83 

44. Ky—Commonwealth v Sullivan, 
148 S W 2d 243, 2sr> Ky 477. 

30 C J p 319 note 84. 


45. Fla—Pevtls V Slate, 59 So 951 
6 1 Fla 4 52 — Kdwaids v Stnt<, 2? 
So 527 .lO FU 753 

46 Aik—lledd v State, 40 S YV 
374, 6 ? Ark 457 

47 \lci —WiUson V Slate, 8 So 2d 
4 22. 21? Ala 1 

Neb—TUi\ls V Stale 21.5 NW 7S5 
116 Neb 90 
TO T p 220 note 87 
Xlxliumation of body 

Mvimination of body after inter¬ 
im nl and re'-iilt diselostd tlnre'bv 
are proper matters ol evidenet* in 
I homicide case —Jiilluriy v state, 18 
.S W 2d 615, 113 Tex t'r 9 
Identification of body 

In murder prosecution liodv of de¬ 
ceased was held idintiliid sufTle lent- 
1\ to render adinis'-ible testimony ot 
cojoneiS ptusieian that he h.id pe r- 
forrud an autopsy on dt*(e‘as«ds 
body—T’eople v ^Minzer, 193 N L 
‘ITO. ?r.S Ill :?J5 

Authority to make examination 

(1) In prosecution of husband for 
inurdc'T of wife where aute^psv w<is 
pe rformed In pre*serice of brother arid 
siste*r of deceased without anv ole- 
Jettu»n by husband or anvonc* else^, 
ev'dentm of result of autopsy was 
he Id admissible notwithstanding ob- 
if( lions that pbjMfiaii had not been 
authorized by husband to entei home* 
ancl perloini autopsy, w'as not offi¬ 
cial authoi ized by law to hold in¬ 
quest. and was not acting under or¬ 
der of court or magistrate —McNeill 
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y Sidle 80 S W 2d 99.5, 128 Tc\ Cr 
2 50 

(2) Fvideme' obt.lined from an .au¬ 
topsy p(‘rle)Tnufl after ele*eeascd's dis- 
interiricnt was adnnssihlc' in murdc*r 
prose cut If)!) notwithstanding no 
formal inejuc'st w.is he Id and autojisv 
.ind disinle-i me nt weit made without 
( omj)luiiK e with st'Ltut* >- —l^e>pl^ v 
J^’r a Ms^k le'W M z, 4 NW 2d .500, *502 

IMidi 141 

48. 1\\ — TirUamy v Cornmon- 

wefiUti 1? S VV 2d 34 37, 240 Ky 

790 queding Corpus Juris. 

30 C J J) 220 note 8.S 

49 \ik -King V Stile T) S W’ 110, 
5,5 Ark 6(11 

rC\ Fengt V ('oinmonvve ,iUh, 97 S 
W Id .5 1 2G.5 K\ 5t)5 

50. Colo—Lowe V reoplc, 2 34 1’ 

169 76 (V)lo bO? 

1)1’ Lanf\ V n S, 2')4 F 112 64 

Afip t’ 5 b 

Kj —Lenge v Cornme)!!wtallh 97 S 
W 2ti 54, ,56 26.5 K> 50?, quoting 

Corpus Juris. 

30 CJ p 220 note 90 

51 NJ—State V Ciivelli, 98 A 2.50, 
89 N.I T.aw 259 

Absorption 

An expc'rt may piojierly br asked 
what portion of a certain amount of 
morphine would likely be absorbc'd 
through the gystern —Slate v Crivel- 
li, supra 

52. Mich—People v. Foley, 31 N W 
94, 64 Mich 148. 
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for the prosecution as to the condition of the body 
-examined, it is not error to allow the prosecution 
to call other witnesses afterward, one of whom is 
a physician, to testify as to the same matter 

c. Chemical Analyses 

Evidence of the result of a chemical analysis of an 
organ or substance is admissible to show the cause of 
death when and only when it is sufficiently identified as 
the organ or substance it is purported to be 

Testimony as to the result of a chemical analy¬ 
sis should not he admitted in the absence of suffi¬ 
cient evidence identifying; the org;an or substance 
jinaly/ed as the org;an or substance it is purported to 
beIlovvevei, the identification need not be pos¬ 
itive It IS not necessary to the admission of tes¬ 
timony legardingf the analysis of the internal or¬ 
gans of deceaserl that they shall have been placed 
in hermetic.illy sealed jars/'^^ or so presei ved as to 
preclude the possibility of their having- been tam¬ 
pered with,'^’’' or that the expert chemist lie sworn 
before taking; chaig;e of or analyzing; them,*'^^ but 
It IS necessar} to satisfy the court that the orgfans 
wort in the same condition when ('xamined as when 
removed fiom the body Evidence of precautions 
to insure tlx ukiility of the organs submitted is of 
couist adniissibk Where jjoison is alleged to 
hd\c been placed in food of which deceased par¬ 
took, before the lury can consukr iMdence of an 
iinalysis of the food, the iui\ must be satisfied 
bc)ond .1 leasonable doubt that the food was a 
]Miit of the same which caused the death, anel had 
not been tampered with between the lime it came 
into the hands of the analysts anel its examina¬ 
tion Wheie the question ai ise s whether a j)ar- 
ticular siibst.ince introduced into eh cease el’s body 
coniamcel a certain poison or a certain .imouiit 


thereof, it is proper to admit evidence of the result 
of a chemical analysis of some of the same sub¬ 
stance takem from the identical box, bottle, package, 
or other container from which the original sub¬ 
stance had been taken Furthermore, testimony 
of a chemist who analyzed another container of the 
same substance is admissible where there is suffi¬ 
cient evidence of the likeness between the sub¬ 
stance analyzed and the substance introduced into 
deceased's body So, where accused has procured 
an article of trade which is shown by the evidence 
to be a uniform article, a chemical analysis of an¬ 
other box of the article showing that it contained 
the poison which had been administered is admissi¬ 
ble It has been held, however, that, where evi¬ 
dence has been given of the chemical composition of 
the substance left in the container out of which the 
substance introduced into deceased’s body had been 
taken, cross-examination as to the chemical com- 
liositioii of the contents of othci containers may 
be properly excluded Jn order to render admis¬ 
sible evidence of a chemical analvsis of the body 
showing the presence of poison in deadly quantities, 
it IS not essential that there be evidence negativing 
the ])ossibility that such jioison was introduced into 
the body otherwise than through the agency of ac¬ 
cused 

§ 258. -Means or Instruments Used 

Evidence tending to prove the character or identity of 
the weapon or means used to commit the offense is ad¬ 
missible, as IS evidence bearing on the question whether 
the weapon used was one calculated and likely to pro¬ 
duce death 

Jt IS coni]tent for the st.ite to prove the char¬ 
acter or idcntil> of the we.qjon nr means used 
Thus evidence is admissible as to du* finding at or 


53 T*'x McC^onnf]] Sl.it*', o S 

VV G'Ui, 22 Tfx App Jrii, ."iS Am R 
b i: 

54. Mi(h— V Miller, 20*1 N 
W Sb2 JJl Mith 27! 

Mt) - Siati' V Smith, 222 SW IH"* 
55 \ J —Slnti' V Ciivflli, i)S \ 2.50 

S!) N J Raw 2.54 

N Y — T‘oople V Williams, T \hh I>('C 
540 2 (’‘o^\ Cr 11, T’tii k Tr 8 1 

50 Mo —State v Smith 222 S W 

45.5—State v Thompson, 31 SW 
'll. 132 Mo 301 

57 Mo—State V Dal\, 104 SW 5.3, 
210 Mo 664 
30 ('• .1 p 220 note 9.5 
58. Mo--State v Thompson 42 SW 
414, 141 Mo 108, nminied 18 S Ct 

922. 171 US .380, 43 L Ed 204 

59 Mo - Mate v Smith, 222 S W. 

4 55 

GO. Ala —Nordan v State, 39 So 
406, 143 Ala 13. 


G1 N U - Stale v Bem 15 SIC 4 {0, 
111 Nr 63S 

62 Mu h—INople V Krans/.ku w If z, 
4 N W 2d 500, 302 Mu h 14 4 
Powder administered by physician 
While poison was found in the 
stomach of d((e.»is»d .and the ciues- 
tiori was raised whether .‘i powder 
adniini'-tert d to him bv Ins fUUnd- 
ini; phvsuian during his illness con¬ 
tain! d tiaces of the s.'inu' poistm the 
l! stiinonv of a chemist who an.ihzi'd 
a part of tlu powJci taken from Ihc^ 
sami pat kage as that administeri*d 
b\ thi jihvsitian was admissible — 
ICpI)s \ Slate, 1 N E 441, 102 Ind 
519 

63. Mich—T’eople v Fianszkiewicz, 
4 N W 2d .500, 302 Mich 144—IVo- 
ple V (lerndt. 2 22 NW 18.5, 244 
Mich 622 

64. Mich—Ikoplc v P’ranszklewicz, 
4 NW2d 600, 302 Mich 144. 

30 C J p 220 note 4 
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461, 20 ! 

-Staff \ 
low 1 91 S 

Flor> , 
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66 Ve'h- 

785, 116 
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Ne'l) 40 

St.ite, 

215 

\ W 

67. Ala — 

-Itedus V 

Slate, 

4 

So 2d 


411, 21! Ala 320, motion and ap- 
plifution ^^ranted G3 S rt 771, two 

e.r^es 118 US 74 2 S7 L, Ed-, 

jutilion dJ'nu'd 63 SCI 852, 318 

US 802, S7 14 Ed-—Dukes v 

Stale, 48 So 368. 210 Via 4 12 
(la - Blake Wood v Slate 25 S E 2d 
64!—Hank-, v State', 15 S E 2d 190, 
142 (la 181—Ilieks v Stale, 173 
S E !45, 1 78 (la 561 
Ind - Hall V StaU' 154 NE 420, 199 
Jnd .542 

Kan—state v Bigler, 23 P 2d 598, 
1 !8 Kan 13 

Tex—Hampton v State, 135 S W 2d 
122, 13S Tex Or 271—Cav ^ St.ite 
115 SW2d 929, 134 T.'x Cr !5G— 
Ebers v State, 86 S W 2d 761 1*^9 

Tex Cr 287—Arnold v State, 79 
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near the scene of the cnine of the weapon or in¬ 
strument apparently used by accused,®® or of cart¬ 
ridges or bullets, when a gun or pistol is shown to 
have been used,®*’ or of portions of a bomb, found 
soon after its explosion, showing its composition,'^® 
or of the finding in accused’s bedroom of cartridge 
shells of the caliber of bullets found in the body of 
deceased,or that a bullet taken from the body of 
deceased and one taken from a tree near the place 
of the homicide fit the molds found in the posses¬ 
sion of accused,or as to the condition of the 
weapon of accused,*^® or of deceased,after the 
homicide Where accused testifies that he foimerly 
owned a certain revolver, but has disposed of it to 
his codefendant, evidence as to the finding of the 
revolver near the place of the commission of the 
crime is pertinent,'^® but evidence of the finding of 
a weapon of a kind not shown to have been iised^® 
and not traced to the jiosscssion of accused,or of 
the condition of a weapon, not connected with the 


use thereof at the time of the killing,'^® or of a bul¬ 
let not shown to have any connection with, or tend¬ 
ing to solve, any issue in the case,*^® is inadmissible 
Evidence in relation to the examination of guns in 
the neighborhood, to ascertain whether any of them 
carried a bullet of the size of one found in the 
body of deceased, is admissible®® Testimony of a 
physician who conducted an autopsy on the bodies 
of other persons killed at the same time as the per¬ 
son for the killing of whom accused is on trial is 
admissible to show that the killing was accomplished 
in such instance by the same instrument ®^ When 
properly identified and connected with the crime, 
the weapon itself is admissible 

Evidence of the nature of the wound caused by 
the weapon used is admissible to show whether the 
weapon was one calculated and likely to produce 
death ,®® and evidence that the wound could not have 
been made with the gun of accused,®^ or that the 


SW2d 130. 128 Tex O 40—Me- 

I^Jiunhlin V State, 76 S W 2d 768, 

127 Tex Cr 390—Newsom v Slate, 

V) S W 2d 69, 118 Tex Cr 496 

Bloom V State, 242 SW 2.16 92 

TexCY 65—White v State 241 S 
W 165 92 T.-x Cr 15 

30 (•' J p 217 note 19 
l\)ss( Msion of means 

After < rum* see supra 249 
Before crime see supra § 214 
Pressure of the hands 

Where in a trial for the murder of 
an infant, the evidence of the state 
tends to show that it < arm* to it«' 
death by n frac turf' of the skull, it 
1 admissible to shf»w bv a doctor 
that It Is possible' to frattuif an in¬ 
fant’s skull bv pressurf of llu hands 
in order to show that ae< used pos¬ 
sessed the means by which the in¬ 
fant's skull mipht have bi c*n crushed ^ 
— Slate V Noakes 4 0 \ J4 9, 70 Vl 

247 

63. Kan—Stale' \ Bigler, 23 B 2d 
.598 1 18 Kan 1 

Tex —\niolcl V Slatf 79 S W 2d MO 

128 Ti\(’r 4 0^—l^lav ton v State, 

298 S W 601 108 Tex th 19 

to (’ I p 217 notf 20 

Kocks 

blvidcncf' that tbf ground at the- 
pla» f' where tic c eased was killed was 
< c)\c'ri'cl with pieecs of rock, where 
till' character of the* wound indn ated 
th It It ( ould not have been produced 
with the fist, is atJmissihle—t'aw v 
Bciiplt, ,3 Nfb .ir.7 
Where evidence of use removed 

Kvidcnce of finding of pipe in fire 
which might have removed evidence 
of use was admissil)le—Stale \ Har¬ 
ris, 22 S W 2d 802, 124 Mo 22 1 

69 Tex —Davis v State, 49 S W 2d 
S9.5 120 TexBr 330 

30 C .1 p 217 note 2.1 


Bullet not from accused’s Stm 

Testimony that copper jacket bul¬ 
let was taken from back of de- 
(c^ased’s horse was not ohjoctionahlc 
because unc ontradietcd evidence 
showed that accused’s gun could not 
have fired such bullet —Meade v 
(’’ommonwealtli 16 S W 2d 1016, 229 


Kv 207 




70 Cal — 

-I’eople* V' 

Moonev, 171 

r 

b90 177 

Cal b4 2 



71. Conn 

—Stale V 

Haud.ino 51 

\ 

8b0 7 4 

<.'’onn 638 



72 N < ’ - 

-State 1 

Outerbr idge. 

82 

NC 617 




73 Ala - 

-Burton v 

State 69 So 

913, 

191 All 

2 



N<'—Stat 

e V I^ritc 

hett. 11 S K 

357, 


106 N C 667 


^ In a prostcution for muidfr, where 
one of the atcustd left his pistol in 
the possession of dc'ciased after de- 
f ease cl was shot, evidencf of fiiiriR 
of a shot and of shouting before the 
offf'Hsc' was coinpeUnt as bearing on 
the number of shells in the pistol of 
accused—SI Ue v Hall, 112 SK 4 11, 
ISl N B 800 

74. Ala —Phillips v^ State, 49 So 

794 161 Ala 60 

Ha —St.ate v Chc^vallier, 36 Ha Ann 
SI 

75. Mo State v Jeffries, 109 S W 
614, 210 Mo 302, 14 \nn Btis 524 

76. Kv—Ireland v Commonwe.il th, 
.57 S W 616, 22 Kv H 478 

77 Kv —Ireland v Commonw’ealih 
supra 

78 Ala —Stephenson v State, 185 
So 910, 28 Al.'iApp 418 

Ha—Me Duffle v State, 49 SK 708, 
121 Ha 580 

XbemotenesB 

In murder proaecution, with date 
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of homicide fixed as being June* 28 
examination and condition of pistol 
on July 4, alleged to have been de¬ 
livered to accused on July 3, assum¬ 
ing that It was the pistol used in 
killing deceased, was too remote to 
bc' admissible in evidcnec —Merrell v 
Slate 101 So 881 21 Ala App 38 

79. Ain —t'atic'tt v State, 14b So 
287, 25 AlaApp 134 

Tex -Hukev v State, 76 S W 920, 
45 Ti \ Cr 297 

80. Vri Dean v Common we,al th, 32 

Hratt 912 7 J Vv 912 

Other fiTUUB fired at same time 

Tn prosecution for murder in first 
dc'grc'e perrnilLing eman to tes¬ 

tify that only three guns were flrc'd 
on night e)f homu ide and that po¬ 
lice man’s gun and gun of deccasc'd 
j)c)li( c'tnc'M were 22 automatics, w'as 
not error—Kc'dus v St.itc_ 9 So 2d 
91 4 24 t Al.i 120, motion and appli¬ 

cation granted 6 1 S Ct 771, two cas¬ 
es 118 US 74 2, S7 H ]i]cl-peti¬ 

tion denied 63 S Ct 852, 318 US 802, 
87 H Kd- 

81 Mass -Comnionvvc'alth v Sturti- 
vanl, 117 Mass 122 19 Am 11 401 

82. Tex Fieenev v State, 59 SW 
2d {«5 12 1 TtxCr 18.S -ClaMon v 

Stale, 298 S W bOl, 108 Tex (V 19 

83 Ha - Blakewood v State 25 S 
K Jcl bl3- Banks v State, 15 SB 
2d 190, 1 92 Ha 181 
Tex—H ly v St.Ue, 115 S W 2d 929, 
1 54 Tex C’r 356 - Mbers v State, 86 
S W 2d 761, 129 Tex Cr 287—Arn¬ 
old V State, 79 S W 2d 130, 128 

Tex Cr 10—McHaughlm v State, 
76 S W 2d 768 127 Tex (V 390— 

Newsom v Slate, 39 S W 2d 69, 
118 Text^r 196—White v State, 

24,1 SW 165, 92 Tex Cr 15 
84. Ky—Fianklin V Commonwealth, 
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weapon used was insufficient to inflict death or seri¬ 
ous bodily harm under the circumstances in which 
It was. used,86 is admissible in behalf of accused 
Where an instrument with which an assault was 
committed and a serious injury was inflicted is be¬ 
fore the jury, no furthci direct proof of Us deadly 
character is necessary,^6 but the admission of tes¬ 
timony with reference thereto is not error 87 it is 
not error to permit the prosecuting" witness in a 
prosecution for assault with intent to kill to de¬ 
scribe in his testimony the weapon with which he 
was assaulted and other similar weapons merely be¬ 
cause the state could not jirocure the particular 
weapon with which the assault was madc,88 espe¬ 
cially where it was last seen in the hands of accused 
who fled presumedly with it in his hand 89 Any 
witness, after desciihing an instrument, may express 
under oath the opinion that il is capable of causing 
.death 

§ 259. Insanity 

a Tn gtneral 
b Causes 
c Reinittal 

a. In General 

Any competent evidence on the issue of accused’s 
insanity is admissible, and much latitude is permitted 


in the introduction of evidence as to accused's acta* con¬ 
dition, and conduct both before and after the offense 
in so far as it bears on this defense 

Provided it is properly within the issues laised 
by the pleadings, see supra § 17^, accused is entitled 
to a hearing of any comiictent evidence in his be¬ 
half offered on the issue of his sanity To be ad¬ 
missible to sustain this defense, the evidence must 
lend to cause a reasonable man to doubt accused’s 
sanity,and not merely to prove that accused was 
eccentric, passionate, and cxcitablc,^'^ oi mentally 
unbalanced, although not insane,94 or of low mental¬ 
ity 95 Clearly matters not throwing any light on 
the mental condition of accused are inadmissible 96 
Accused may be permitted to testify whether he 
knew what lu was doing at the time of the of¬ 
fense,97 or that he was acting under an impulse 
which he could not control 9^ A lay witness who 
has testified to facts sufficient to form the basis 
of an opinion as to accused’s sanity may slate his 
opinion,99 but a witness may not, in the gnise of 
testifying as to facts, state his conclusion concern¬ 
ing a parliculai occurrence rather than what he ob¬ 
served ^ A comparison of the actions of accused 
with those of insaiu' persons is inadmissible 2 Kvo- 
dence of the presence or absence of inolue on the 
part of accused is adniissiblc* on the issue of insan¬ 
ity 9 


^8 SW 9S6. 105 Kv 2‘?7, 20 Kv 1. 
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73 So 50, 


112 Miss 317 

93. Miss—(Earner v Stale, sujira 


94. Mo—State v (Jlenn, 262 S VV 
1030 

95. CJa—Clooshy v State, 112 SE 
467, 153 (la 4 96 

N (T’—State v Jenkins, 182 SK 224, 
208 N C 740 

Pa—(-'’ommonwealth v MoOabe, 39 
Pa Diat & C’o 93, 56 Montg: Co 214 
30 OJ p 221 note 13 

;Laok oi '‘g'ood Bonse” 

Evidence that accused did not act 
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wialth of Massarhusetts. G3 S Ct 

1 150 120 U S 213, 87 L Ed’- 

T’.i (^>min()nw’^f*allh v Willuinis 1 bO 
A 6l'2, 307 I’a 134—Conimoiu\ cal th 
V Wintoi, 137 A 261. 289 Pi 281 
30 ("J p 221 note 8 
Evidence held inadmissible 

(1) In prospiution for muider, 
whiTe thi* (lofonae w.as Insanity, evi¬ 
dence* as to the neivousnoss of the 
Tij^ht arm of accused as the result of 
an injury, which was not shown b> 
tDmpftent evidence to indicntc insan¬ 
ity, was properly stricken—State v 
Iloafiland, 228 P 314 39 Idaho 405 
(-2) In murder prosecution, exclu¬ 
sion of hospital records of accused's 
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brother while hrotlier was inmate of 
stale hospital for mrvous disease® 
was held not error since record had 
no In nin#r on acciisc'd s alleged in- 
sanitv —Xiven v Stale, 80 S \V 2fJ 
(>4 1, 190 \rk 514 

97 III—I’eoplo V Phipps, 109 NF 
25, 268 III 210 

K> — \hhott V ('"ornmnnwealth 
62 S W 715 23 Kv L 226 

99 Ari7 —Stite v Mac las, ill V 
2d 810 

I’a—Commonwealth v Winter, 137 
A 2fal, 2S9 Pi 281 

Expert and opinion evidence of in- 
s.sniti in criminal i>roc(*edinps gen¬ 
eral! \ see ('nmindl Law ^ 8b7 

1. M.i ~ P>tll V State, 37 So 281, 
140 Ala 57 

What accused, appeared to be think- 
ingr 

Whtre, in deRcnhing the actions 
accused at the* time of a shooting 
the witness stated that "defendant 
acted like he thought five or six men 
Wert' after him,” such statement was 
properly excluded as a mere conclu¬ 
sion —Bell V Stale, supra 

2 . Mass—Commonwealth v Spen- 

<‘er, 99 N E 266, 212 Mass 13S, 

Ann Cas 1913D 552 

3. Ark—Scott v State, 169 SW 
1095, 109 Ark 391. 
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On a separate trial of the issue of insanity the 
fact that certain evidence relates to the homicide 
with which accused is charged does not render it 
inadmissible ^ 

Time and ^copc of inquiry Much latitude is gen¬ 
erally permitted in the introduction of evidence as 
to the acts, condition, and conduct of accused,^* and, 
while such evidence is clearly admissible where it 
relates to the time of the offense,® it is also admis¬ 
sible where it relates to events or conditions priori 
and subsequent^ thereto While it has been said 
broadly that, where the defense is insanity, every 
act of accused’s life is relevant to the issue,^ and 
that the law fixes no jiarticular limitation as to the 
period of time which the inquiry ma> cover.nev¬ 
ertheless, there is a reasonable discretion in the trial 
court to lestrict such evidence,^ ^ and such evidence 
may be excluded where it is too remote,^- or df)es 
not have a tendency to show the mental condition 


of accused at the time of the act charged So, 
where considerable time has elapsed since a homi¬ 
cide, the admission or rejection of evidence of sub¬ 
sequent insanity is within the judicial discretion of 
the trial court 

Ei'idrncc of adjudication Proof of an inquisi¬ 
tion of lunacy resulting in a verdict of sanity or in¬ 
sanity IS admissible, although it is not conclusive 
While there is authority for the view that the en¬ 
tire record of such jirocccdings is admissible,^® oth¬ 
er authorities hold that only proof of the adjudica¬ 
tion may be admitted, and that the evidence ad¬ 
duced at the inquisition is incompetent,^'^ particu¬ 
larly where the inquisition resulted in a verdict of 
sanity A verdict as to accused’s sanity subse¬ 
quent to the commission of the offense has been 
held inadmissible,^^ but it has also been held that 
a subsequent adjudication of insanity is tidmissible 
as bearing on the question of accused’s sanity at the 


I’a—Commonweallh v ’Williams, 160 
A (lOJ. '107 T"a 

Tex—Epps V State, 10 S W 2d 506. 
110 TexCr 406 

Evidence of motive gencvrallv see •su¬ 
pra ^ 227 

4. Tolo — An idy v People, 82 P 2d 
757, lO'l (^)lo 20 

5. Ala—NaiiRher \ Slate 1 So 2d 

204 241 Ala 01 (Irammer v 

State. 106 So 2f>S. 2V) vMa — 
Itrothcrs v State, 18 1 So 4IJ, 210 
Ala 4 18 — llovli V State, 154 So 
575, 221) Ala 212 

Miss—Rlmoie v Sntc, 108 So 722, 
144 Mis^^ 218 

Mo — Sial( V lVlurph>, 00 S W 2d 10 1. 
ns J\I() 201 .State V Waiien, 207 

S VV 107. 317 Mo 343 
Old SlfMii V Stat<>, 21S P 717 25 

OklCr Is 

6. Pn—(\mim<»nwf allh v ’Williams, 

160 A 002 107 Pa I 14 

30 P I p 221 note 17 
Ck>iLduct of others acting' with accused 
In pTosteution of five con>Kls ten 
muidci of prison wnrdtn, when < on- 
V u ts h.id ai_l(>d to^cthti in atliu 
pi ison ()fTl( • rs, what vv.m said ind 
done at tlic time was «‘v id( nc c to bt* 
tonsidtri'd in determining the sanitv 
ol ea( li of tht < on\i< ts —People v 
Rud>. 82 P 2d 350, 12 t'al 2d 41 
7 \la—Naii^rher v State, 1 So 2d 
20 1, 24 1 Ala 01—(IraniriH r V State, 
lot) So 2G8, 230 Ala 623—Pndt r- 
wood V State, 193 So 155 2 50 Ala 
20- laothirs v State, 183 So 4 3i. 
2 56 Ma 148 

r.il- People V David, 8(. 2d 811, 
12 (\il 2d 0 50 

Mass — Pornnieenwealth v Sheppard 
48 NT E 2d 0 50 51,5 Mass 500, eei 

Horan de'tiie d Sheppiid v Coin- 
mejnvvealth ot Massachusetts 03 S 
Cl 1450, 320 US 213, 87 D Ed 


Mo—State v Glenn, 262 S W 1030 
I’a—Commeuivvealth v Williams, 100 
A 602. 307 T’a 134 
Tc\—Epps V State, 10 S W 2d 566, 
110 TexGr 406 
30 CJ p 221 note 18 

8. Ala—Naugher v State 1 So 2d 
204 241 Ala 01- -Grammer v 

State 100 So 268, 239 Ala 633— 
Undetwood v State, 103 Se) 155, 
230 Ala 20 Rovle v State, 154 So 
575 220 Ala 212 

•^al—People V I)a\id. 86 P 2d 811, 
12 Gil2d 630—People v MalletK 
102 P 2<i 1084, 50 Gal App 2d 294 
Golo— \rridv v I’eople, 82 P 2d 757 
10 5 (\)lo 20 

Mass--Geernmonw ealth v She*])pard. 

4 8 NJ‘l2fl 030, 313 Mass 500, e e r- 
tioT an denied Sheppard v (’’oni- 
nie)nvv(allh of Massachusetts, f3 

5 Gt 1450, 320 US 213, 87 L Ed 

Mei—Slate V GUiin, 202 SW 10.50 
^ - Pi oj)U V I'Jsposito, 39 N E 2d 
025. 287 N Y 380 

T’a—Gomrnemv\ e*alth v Williams, 160 
A 002, 307 I’a 154 
VI—State V Staev 160 A 257, 101 
Vt 370 meition denied 160 A 747, 
101 Vt 379 
30 GJ p 221 note 10 


9. 

A 1.1 - 

—IJrothc rs 

V State 

183 

So 


433, 2 

50 Ala 4 4 

8 



Ml 

SS—1 

'll more v 

State, 108 

So 

722, 


144 M 

iss ;18 




10 

. Mo 

--St iti V 

Muriihv, 

00 

S W 


2d 10 

5, 338 Mo 

291 



11 

. Cn] 

-i’eoplt 

V Nolan, 

14 

I’ 2d 


880, 120 Gal App 02.3 
30 G J p 220 note 7 


12. Golo—King V People 285 1* 

157, 87 Colo 11 

Mo —State v Tarwater, 239 S W 
480, 293 Mo 273 
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Okl —Parton v State. 215 I’ 435, 23 
Okl Gr 42 9 
30 G J p 221 note 20 
13 Mich—People v Zahijak 280 N 

W 140 285 Mich 164 

Mo—Stale v Muiphv 00 S W 2d 10 5 
3 58 Mo 201- State v Millei, 225 S 
W 913 

NM—State v Archer, 255 I’ 300 
32 i\ M 510 

Okl—iloj.g<itl V State, 04 I’2d 264 
07 OklGr 577 

14. (\U-PM)ple V I)^Md 80 P 2d 
811, 12 Gal 2d 030 

Vt—SI it« \ Staev 160 A 257 104 

Vt 370 motion d(nn*d 100 A 747 
104 Vt 3 70 
30 G,J I. 221 note 22 

15. W.ssh-- St.ite V Ghainpeiux, 74 

1’ 5f)7 5 5 Wash 3 50 

Void Judgment 

In a i)T(»st ( utu>n tor murder there 
w.is no ('I Tor in ixiluding ♦ vid(*n( e 
that pT loT to the homn ide act uaeel 
w.Ts (imlint d in an insani asylum for 
about tight month-., the ptoceeding 
wheiebv t ontiiu ini nt n suited lieing 
bv (omrnission t)t physuians, and 
the statute having be ( n laid uneon- 
stiUitional and ludgnu nt thcrtundei 
VC) d Thompson v Stat«“, 250 S W 
270, 00 3\'X Gt 87 

16 AV ish—St.ite v Ghampoux, 74 
P 557, 3 5 W.jsh 530 
17. Kv^—Gullev V GcmiTTionvye.ill h, 
14 5 S W 2d 1050, 284 Kv 08—Swon- 
shiTe V Commonwealth, 55 S W 2d 
556, 240 Wy 503—l>eiry v Com 
iTionwealth, 13 S W 2d 521, 227 Kv 
528 

18 K> —Gulle> V Commonwealth, 
113 S W 2d 1050, 284 Kv 38— 

Swot)Mhiie V Commonwealth, 55 S 
W 2d 356. 240 Ky 593 
ID. Ill--l’tople V Gavrilovich, 106 
N E 521, 2G5 Ill 11. 
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time of the oflFense.20 

Declarations and statements. Declarations by ac¬ 
cused or statements in conversations tending^ to 
show his mental condition at the time of the homi¬ 
cide have been held admissible,whether made at 
the time of ,22 before,or after24 the homicide, 
blit on the other hand, evidence of general conver¬ 
sations between accused and a witness on the day 
of the homicide has been held inadmissible ^5 

Reputation and belief Reports current in the 
neighborhood where accused resides concerning the 
condition of his mind arc not generally admissible 
on the question of insanity 26 The belief of ac¬ 
cused’s relatives is not competent on the issue 27 

b. Causes 

Evidence of facts or circumstances tending to render 
the accused insane generally is held admissible provided 
there is other proof of his insanity. 

Tt IS generally held that evidence of facts or cir¬ 
cumstances tending to render accused insane is ad¬ 
missible, 2 ^ and the fact that accused’s ins«inity look 
the form of an insane delusion or frenzy, and the 


actuating cause thereof, may be shown, 2® provided 
there is evidence in the case of his insanity,^® and, 
according to one view, provided there is substantial 
proof of latent insanity or latent tendency to insane 
paroxysms 61 The competency of evidence of cir¬ 
cumstances of provocation, introduced to show their 
effect as causing insanity of accused, is not affected 
by the fact that the killing was done deliberately 62 
The admissibility of such evidence is subject to the 
usual rules excluding incompetent, immaterial, or 
irrelevant evidcnce.63 Facts which, if known to ac¬ 
cused, might have produced insanity, cannot be 
proved if they were not known to accused at the 
time of the homicide 64 Where accused claims that 
he killed deceased because of insanity jiroduced by 
the information of deceased’s misconduct on a cer¬ 
tain occasion, evidence of the truth of such infor¬ 
mation,65 or of deceased’s conduct on other occa¬ 
sions, 66 m inadmissible Wheie evidence has been 
received of the confession of accused's wife to him 
as to misconduct of deceased, and of accused’s pri- 
01 knowledge of deceased’s licentious conduct wuth 
other women, the details of his conduct with such 


20 (’al—I’rople v Mallette, 102 P 
Jil lost, •?<) Cal App 2d 294 
Mi( h - TS'oplo V Zabijak, 280 N W 

1 1'). jsf) Mirh 104 

21. Okl —}Io^;K:citt V State, 94 P 2d 
264 67 Okl Cr TT?—Sloan v State. 
218 P 717, 2r> Okl Cl 15 

22. Okl—Itoed V State, 174 P 800, 
14 Okl Cl 651 

23. Ala -NauKhcr v State, 1 So 2d 

2 S 1 211 Ala 91- CJrainmcr v 

Slate 106 So 268, 239 Ala 633— 
ITndtrwood \ Slate, 19J So 155, 
2‘!0 M.', 2') 

Cell Peopli V David, 86 P 2d 811, 12 
Cal 2(1 630 

30 C r p 222 note 32 

24. Ala—Nau^her v Stale, 1 So 2d 

291, 241 Ala Ol — Crarnnitr v 

Stale, 196 So 268, 219 Ala 633— 
Underwood v Stale, 193 So 155, 

2 59 \la 29 

Cal —T’eojile v David, 86 P 2d 811, 
12 Cal 2d 630 

Miss --Walla( t V StaU, 108 So SIO, 
113 Miss 438 
30 C J p 222 note 33 

Incrlmlnatlner itatement before 
warning- 

I'nless lh(>v are admissible as ics 
R-i'stcL*, iiK 1 iminatirifi statements made 
b> atiused alter the homicide, with¬ 
out his ha\ in^ been warned that 
whcit he said mif;ht be used against 
him, are inadmisMble even though 
limiled to th( issue ol insanity — 
Calloway v State. 244 S W 549, 92 
Tex Cl 506 

25 DC —Tayloi v U S , 7 App D C 
27 


26. Miss —Willi.ims v State, 188 
So 116. 185 Miss 449 

30 C I p 222 note 35 

27. Md—Price v Stale, 151 A 400, 
150 Md 401 

10 C T p 222 note 37 

28. Til—TVople v Moor, 189 NE 
318. 355 111 303 

Mo Slat(' \ Warren, 207 SW 307, 
317 Mo 843 

Okl —Al( xandor v State, 90 P 2d 010, 
66 Okl Cl 210 

Pa—(\mimonw'ealth v Williams, 160 
A 602, 307 Pa 134 
Injuries to accused 

(1) E\ idence as to injuries le- 
( eived by atiusi'd, and t ffi'< t of i^uch 
injuries on his mind and ability to 
know what he was d(.»ing. was < om- 
P( lent on plea of insanitv —Slate v 
Nall, 188 SE 637, 211 NC 61—30 
C I p 222 note 41 fa] 

(2) \Vh(i( one of the defenses on 
tna! for homicide w^as that de( easi d 
attar U(m 1 at t used, and roininitted in- 
jUTies w'hith rtrideri'd act ust'd men¬ 
ial l\ n lesponsible, and that while 
in that (ondition, if at all, aceustd 
killtd deceased and hei child, evi 
dent e ot deceased’s un< ornmunu ated 
threats to kill aetustd was admissi¬ 
ble to show an intention frtim w hn h 
it might be intened that det eased 
was the aggressor —(.'‘ommonw'i a it h 
V Santtis, 119 A 596, 275 Pa 515 
30 C I p 222 note 41 

29 Tt V—Merritt v State, 45 SW 
21, 39 TexCr 70 

30 C J P 322 note 42 
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30. Ala—Naughtr \ Statt*, 1 So 2d 

291 211 Ala 91 

30 C T p 222 not« 43 

31. DC — Ta\ lor v U S , 7 App D 
C 27 

32. NY—T*eople v Wood, 27 NE 
362, 1 26 NY 249 

33. Mieh—People v llf^verlv, 66 N 
W 379, 1 08 Mich 509 

30 f’ J p 222 note 46 
n’oimal sexual relations 

In homiridi t ase evidence relat¬ 
ing to normal sexual relations be¬ 
tween accused and wite growing out 
of f .ac t that actust'd was 31 years > er 
senior held properly exiludccl as 
immaterial on issue ot insanitv — 
French \ State, 111 So 713, 25 Ala 
App 53, cei Horan denied 141 So 717, 
225 Ala 8 
Source of disease 

In a trial for rnurdc'i. where ae- 
t used seeks to show that he w-as in¬ 
sane at the lime ol the homicide, as 
the result of a disease, it is not ma¬ 
te rial from whom or in what man¬ 
ner he eonlrac’ted such disease — 
State V iTice, 115 S E 393, 92 W Va 
54 2 

34. Ky—Plac'kerby v Common- 

w'ealth. 255 S W 824 200 Ky 832 

N Y —People v Osmond, 33 N E 730 , 
138 N Y 80 

Okl—Alexander v Slate, 90 P 2d 
949, 66 OklCr 219 

35. NO—State V Oreen, 68 SK 16. 
152 NC 835 

36. Ala—Hams v State, 62 So 477, 
8 Ala App 33 
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women are inadmissible Evidence of specific acts 
of violence by deceased toward accused has been 
held inadmissible to show insanity ^8 

Heredity Accused can show a tendency to hered¬ 
itary insanity by showing^ insanity of his kinsmen,39 
provided it is offered in connection with other evi¬ 
dence directly tending to show that accused is him¬ 
self insane'*® and the evidence offered for such pur¬ 
pose IS comjietcnt and relevant,^^ and it is held that 
the remoteness of evidence of a hereditary tendency 
to insanity affects its force and not its competen¬ 
cy ^3 Xhe insanity of accused's ancestors or rela¬ 
tives cannot be proved by reputation,^3 qj- state¬ 
ments on a family tree of accused It has been 
held that evidence of insanity of collateral kindred 


IS not admissible^^ unless there is proof that such 
insanity was inherited from a common ancestor,^® 
but other cases have held that such evidence is ad¬ 
missible,^'^ and that the degree that the collateral in¬ 
sane relative is removed from accused goes only to 
the weight of the evidence '*3 has also been held 
that the admission of insanity in accused’s collateral 
kinsmen lies, within reasonable limitations, in the 
discretion of the trial court 

c. Rebuttal 

Evidence tending to disprove the defense of insanity 
is admissible on behalf of the prosecution 

Evidence tending to disprove the defense of in¬ 
sanity IS admissible on behalf of the prosecution,®® 


37. Kan—Stale v Murray, 110 P 
10^, «3 Kan 148 

38. Oi —Sfatf V Marshall, 57 P 
003 35 Or 265 

39. C^olo — Ilakrr v People, 200 P 
791, 72 Colo 6h 

UT -State v F(>nik, 121 A 218, 45 H 
I 109 

30 C J p 221 note 25 

40. Ala — James v State, 69 So 569, 
193 Ala 55, AnnC.mlOlSH 119 

K> —A\'jnl)urn v <Commonwealth, 203 
S W 107 i, 181 Ky 183 
41 Ala—Shelton v State. 117 So 8, 
217 Ala 405 
30 C T ]) 221 nofe 27 
Record of adjudication 

In a TUdsccution for homlelcle, 
whore the di^ft nso of insdnity was 
int eriiosod, it was not on or to ev- 
fliale the entire lecord of pio( end¬ 
ings in another state in wliuh tlie 
inothoi of ac(us£d was adjiidKed in- 
s.im, thf ^ ordu t of Iht jiiM and 
the d(*cn t IjeiiiR admitted—Ilakrr v 
People, 209 P 791, 72 Colo 08 

42. Ala — Uussell v Stati, 78 So 
916, 201 Ala 572 

43. DC—Snell v U S , 16 AppDC 
501 

K^ -Wright V Cornnicniw ('al th, 72 S 
W ilO 24 KvD ISIS 

44. Kv -'Wn^ht v CCornmonwi alth 
supi a 

45 Mo- Slate v Warren, 207 SW 
397 31 7 Mo 81-{ 

46. ]Mo—Stati V Warrfn, supra 
47 Ulah—Slati v Creen, 0 P 2d 
177 78 Utah 580 

48. Pt.Lh—State v Clietn, supra 
43. HI \ Fenik, 121 A 218, 

45 It I 509 

50 All — Naiuhtr v State, 1 So Jd 
29 1 Jll Ala 91—(Ir.irnrner v 

State, 196 So 268, 239 Ala 633— 
Hi others \ Slatt 183 So 43 1 230 

Ala 4 48- -Cluinn \ State, 115 So 
417, 22 AlaApp 331 
Cal—People v David, 86 T’2d 811, 12 
Cal 2d 03 9 — People v Vukich, 257 


P 46, 201 Cal 290—Ptople v 

Valialda. 205 P 452, 188 Cal 366 
Mass—Commonwi alth v Sh» ppnrd 

4 8 N 1C 2d 630 113 Mass 590, ec r- 

tioinri denied Shcppaid \ CCorn- 
monweilth of Massachusetts, 61 

5 (ct 1450, 320 US 213. 87 U Kd 

Miss— Walla(e v Slate 108 So 810 
143 Miss 438—KImore v State 108 
So 722. 144 Miss 318 
Okl —Ditmore v State. 293 T» 581. 
4 9 Okl 

Ter—Ilairis v Slate, 58 S W 2d 513 
123 Tf \ Cl 101 
30 C T p 222 not< 52 

Feigned insanity 

tl) Keidtncc tinding' to show thil 
< Iriimed insanilN is frij^ned is admi'-- 
sihle 

\l.i Pass V State. 122 So 45 ‘>19 

Ala 282 

T» A - \rnold \ Stat< , 79 S W 2d 130. 
128 Tex Cl 4 0 

(2) Thus trstirnonv that aerused, 
while lump: pro'-tiutid for anotln r 
( I mi< made threats apa 111*^1 the 
f h irpt of the luoser ul Inp: attornc v, 
and silted th it, if convicted, he 
would kill lioth and claim insanitv 
IS admissible (o show that aeeused 
was fc iprninR insanitv' at the* tune he 
was < onlined In insane as\ lum — 
St.ite \ Tarw^ater 239 SW 480, 29 } 
Mo 273 

Intellig-ence tests 

Jntellipencf of accused disc lost d 
bv various mlellip-t n< c tests w is 
propiilv admitted in lebuttmp: de¬ 
fense eif lack of mental c^apaeity to 
murder—Clark v State. 156 NE 
219, 2? Ohio App 474 

Prior threats 

In a rriurde'r pretsee utron, in whuh 
defense was insanrtv, tlamied to 
have bt-en caused !)> statements teild 
aoe’used the nig^ht before the liorni- 
( leb as to ciit.im .ic^ts of dcM_c'ase cl 
wheTC aeeused, in aid of his defense 
le*s,titled that on the* nipht of rhe 
homicide everything turned black” 
just before the kilhnp:, evidence in 
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behalf of state that ten days before 
the* homieiclf^ ae e used was drunk, 
and threatened to kill sonu body, held 
I admissible, being m a measure re- 
’ buttal in iharactei —Pe'eiple v Shs 
eovuh, 226 P 611 19 3 Cal .514 

Intoxication 

(1) In murder prnseeullem, where 
I dc'fense was insaintv testimony rf- 
fered in rebuttal of' affiimalive tes- 
(iinon> relating to insrinity to show 
that at time c>f killinp aiiuscd was 
drunk and enpaped m usual habit 
I of pulling pistol and attempting to 
kill .some orit wlien m such condi¬ 
tion, was admi** sihlf —(‘hrifirnan v 
Stall, 124 SW2d J12 136 Tc x Cr 

■ ‘'85 lelHarmp dum d 121 S V\ ''d 99(, 

1 !t) T. \ (^1 '>8.5 

I (2) l']v icb'iK ( of in1oM«alion gen- 
(*rallv s< ( mfi i ^ 260 

Minuting effect of evidence 

In niurdt I Inal r. Tusil |o liriiil 
t(‘^timc)n\ ol fellow c!nplov('« of de- 
jfendaiit as lo .leeusccl’s clutns m,m- 
rier ol disihiipinp lh<*rn etc to is- 
I sue of msanitv vtl non h(‘ld not cr- 
! ror where there Wris no other real 
issue 111 enijsf* and it did not rippe*ar 
that limitation would have been 
meire than useless eeiemonv or of 
an\ possiliU bt nefil to aiiused—Kil¬ 
patrick \ StfiLt 104 So ()5(i, 213 Ala 
158 

Evidence held admissible 

(1) Where- accused in muidor 
prosecution aHcrni)ttd to fst.iblish 
memt.il meaTiacilv and offcied e*vi- 

j cle rie ( to e'’tiiblish infidclitv of his 
de*ce*ased Wife bv 1 uiium and bv spe- 
fitie acts OI ( ircuni'-t * rices as lt(*ar- 
mg on his ment.il condition, slate 
hid light to re*fute and rebut such 
<*vid(*ncc ])y .showing that no such 
rMnK*rs or grounds Ihercfor existed 
—Morris V State 175 So 28 t 234 
Ala 520 apjee* il dismissed Morns v 
Stale of Alabama, 58 S (M 58, .302 
[T S 642 82 UEd 499 rehearing de¬ 

nied 58 SCI 263. 302 US 778, 82 L. 

p]rl 602 

(2) Police olTicer’s evidence that. 
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provided it is relevant and the matters offered clear¬ 
ly relate to accused The remoteness of the time 
referred to in such evidence gfoes to its weight rath¬ 
er than to its admissibility ^2 Evidence tending to 
show that accused is of sound mind will not be re¬ 
jected because it tends to prove another offense ^2 
Where insanity is pleaded the state may prove that 
during the period covered by accused’s conduct as 
testified to by his witnesses, accused was under the 
influence of liquor and was intoxicated at the time 
of the killing After evidence of a disease im¬ 
pairing accused’s memory has been received, cross- 
examination to test his memory is competent Ev- 
idenc( of the absence of icports of accused’s insan¬ 
ity in the neighborhood in v^hlch he resides prior to 
the homicide has been held admissible in rebuttal of 
evidence of insanity of long standing Where ac¬ 


cused asserts that he was acting under an insane 
delusion, the state is entitled to introduce evidence 
bearing on the question of general insanity®'^ and 
the conduct of accused as showing or failing to 
show general insanity may he considered in order 
to determine whether or not he is laboring under a 
delusion 

§ 260. Intoxication 

Evidence tending to show the accused’s state of in¬ 
toxication at the time of the offense generally is held 
admissible, at least as bearing on the question of de¬ 
liberation and premeditation, malice, or intent 

Although, as appears supra § 5, voluntary intox¬ 
ication does not excuse a homicide, nevertheless, as 
a general rule evidence of intoxication of accused is 
held admissible as tending to cast some light on the 
circumstances of the ciime,^9 or on the issue of 


immfdiat(*lv aftor homicidr, accused 
who ph'ided insanity “stemed all 
riKht” and that h« "talkod rational- 
1>.” WHS adrnissihle to show ac- 
(used’s «iri)t nrance, emotions, and 
m<*ntal condition—Dclonoy v State, 
142 So 4J2, 225 Ala 65 

(1) Testimony that larg-e quanti¬ 
ties of money were hemp exohangc^d 
fit time of ci1Uk<"<^ attempted hank 
rohla rv and homicide held admis- 
sihh on insanity as showing design 
—Jarvis V State, 126 So 127, 220 
Ala SOI 

(4) Other evidence 
Ala -Wilkes v State, 110 So 908. 
2Jf) Ala 428 

Oal-—People \ French 87 P 2d 1014, 
12 Oal 2d 720 

51. Mn—Hrotlurs \ State, 182 So 
1n 216 Ala 448 

(^<il—I’eople V Fn rich, 87 P 2d 1014, 
12 (’al 2d 720 

DO —Sabens v U S , 40 AppDO 

440 

Falsity of lnfox*iuation received by 
acciLBed 

Where it is contended that i tTtain 
statements made to a< < ust d caused 
his insanitj, the liuth c)f those -.tatc- 
menls IS immaterial, and evidcrne to 
show that they were not tiiu, as 
distinguished from evidence that 
thc> were not made* is inadmissible 
—I'eoi)le V Sliscovich 226 I’ 61 1, 102 
Cal 54 4 

5S. C'al -l‘eoi)le v Doper 112 P 
720, 150 Cal 6. Ann Cas 1012B 1192 

53. Ala—Hrolhers v State, 182 So 
422, 226 Ala 44S 

Cal—People v David, 86 1’2d 811, 
12 Cal 2d 629 

Ind—IJaker v State, 120 NK 468, 
190 Ind 285 

Okl—Ditmore V State, 293 P 581, 
40 Okl Cr 228 

Prior conviction 

In murder prosoeutlon, in which 


accused entered plea of not guilty by 
reason of insanity, tcstinic»nv of his 
wife on cross-eA tmlnalion that he 
had prevKuislv been eonvutid of a.s- 
sault with a weapon, and that he 
and her father had h«id a shooting 
affair, whi< h testimony was limited 
to question of accused’s insanilj, was 
propt rly admitted—(Iramrrw r v 
State, 106 So 268, 220 AU 622 

54. Ala —Porter v State, 33 So 691, 
125 Ala 51 

55. TS y —People v Tice, 20 N E 

40 4 12 1 NT 651, 4 Silv A 99, 15 

L U \ 660 

56. Tex—Merritt v State, 45 S VV’ 
21. 30 Tex Cr 70 

57. Ark—K< Iley v State, 242 SW 
573, 15 4 Ark 246 

58. Ark—Kelley v State, supra 

59. Ala—Ueaird v State, 109 So 

161, 215 Ala 37 — Evers v Stat(‘ 
150 S«» 172, 25 Ala \pp 537, cci- 

tiv)raii denied 150 So 171, 237 \la 
387—Vinlson \ State, 121 So 60S, 
3i Ala \pp 51, iiitiorari domed 
121 So 699, 219 All 19 1 Uriglit 

V State, 108 So 641, 21 AlaApp 
301—Jon<s V State, JOl So 5 11, 30 
Ala \pp 247 

Ill P*ople V Klein, 127 NE 145 
305 111 141—Raffertv y l^eople, 6b 

lil 118 

Ky-—Wood ill V Common weal th, 50 
S W 2cl 939, 214 Ky 130—Pen if ul 

V Commonwealth, 279 S W 1062, 
312 Ky 673—Harris v Common- 
wiallh, 200 SW 509. 183 Kv 609 

Ija—State v Pi ice, J88 So 718, 192 
Da 615 

Miih—I’eople \ M< Keinan 210 N W 
319, 216 Mich 23b 

Tex —Graham v State, 69 S W 2d 73, 
136 Tex Cr 531“Mc(\iTt\ v Stale, 
27 SW2d 189. 115 Te \ Cr 571 
30 J p 322 note 50 
Character of aeeused when intox¬ 
icated aee supra ^ 231 

1211 


Intoxication on issue of 

Apprehens on of dangi r .vs element 
of self-defense sec infra § 278 
Insanity s< e supra 5 359 
I’assion and provocation see infra 
§ 262 

EvideiLce held admissible 

(1) lOvidence that accused ap- 
I>(*arc'd to have been drinking held 
I>rot)erly admitted—Huniphnea v 

State'. 106 So 697, 21 Ala Apt) 200 
(3) Tesfimonv, in trial for assault 
to kill, that defendants had been 
'drinking some," held competent to 
show thi ir frame ot rrimd and gen¬ 
eral condition—State v Jernigan, 
152 S E 480. 156 S r 500 

(3) Testimony rest)»‘cling liquor on 
premises held admissible in murder 
prostculion in vuw ol contradic t’on 
helvveen witnesses as to whether ac- 
c used and hrollier taking part in 
dithculty wen drunk at time* of kill¬ 
ing State V Usseiy, 153 So 202, 178 
Da 542 

(4) In murder prosecution, evi¬ 
dence that shortly before homicide 
accused and his associate'- de rnanel- 
ed money trom other persons held 
admissit)le us showing that a< t ii-.e'il 
and his associate's were drunk ^— 
Hurkc V Commonwealth, 66 S W 3d 
31 252 Kv 31 

(51 In prose (ution of negro for 
shooting and wounding with intent 
to kill, testimony of victim’s white 
niecf that accused had insulted her 
was admissible as beating on whether 
accused and victim letl cafci and 
were togethc'r on street at time of 
shooting, and on whether accused 
was intoxicated as testified to bv 
other witness—McClain v Common¬ 
wealth, 141 SW2d 816, 281 Kv 254 
(6) In murder prosecution permit¬ 
ting evidence showing th.if ont ot 
the defendants had diiink a certain 
quantity of alcoholic liquor shortly 
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deliberation and premeditation,®® even thonph ac¬ 
cused voluntarily became drunk®i for the purpose 
of nerving himself to commit the homicide,or on 
the issue of malice®*^ or intent ®4 Sometimes such 
evidence is held admissible to lower the giade of 
the crime,®® as, for example, to lessen the offense to 
murder in the second degree,®® and there is au¬ 
thority for the view that such evidence may be con¬ 
sidered only to determine the degree of the ciimt 
According to some authorities, evidence of intoxica¬ 
tion IS admissible only for the purpose of determin¬ 
ing whether accused was capable of entertaining the 
specific intent or malice which is an indispensable 
ingredient of certain grades of the offense,and 
only where there is no evidence of actual malice oi 
intent,®^ It IS not admissible, apart fuan its bear¬ 
ing on the question of specific intent, for the pur¬ 
pose of reducing the ciime to man^Linghtcr”® or of 
rebutting evidence of actn.il malice Other au¬ 
thorities hold, contrarv (o the geiKial vvenght of 
opinion abov(' stated, that (‘Vidence of intoxication 
IS never admissible, whether to show that nnirdci 
was not committed, to reduce its giade, ot to detei- 
mine whether aceiised acted willfullv, deliberatelv, 


and prcmeditatcdly ,*^2 but this rule has been hold 
not to require the exclusion of evidence of accused's 
intoxication offered by the state to refute sonic oth¬ 
er defense relied on by accused 

Evidence of intoxication shortly after the homi¬ 
cide IS admissible in corroboration of evidence of 
intoxication at the time thereof,71 Init in the ab¬ 
sence of evidence of intoxication at the time of the 
olfonse siith evidence has been held in.idmissiblc 
Evidence that accused was dunking or intoxicated 
shortly before the homicide is also held admissible'^® 
.IS bearing on his state of intoxication at the time 
of tlu offtnse'^'^ wdicrc,*^^ and only wlicrc,'^® there is 
other evidence th.it he was intoxicatid at the time 
of the oflense Where there is evidiiue of drunken¬ 
ness of accused at the timt* of the offinse, its jirob- 
able degree, it is held, may be illnsirated ])> showing 
that it was immediatel> preceded liy protracted 
drinkingTt has. however, also been held that, 
unless it is relevant to an issue of insanity properly 
raised in the case, it is not erreir to exclude evidence 
of intoxication for a long time prioi to the of¬ 
fense Evidence that accused was in the habit at 


before ineidtnts inv-’otvcd not ei- 

r< T—St.ile V in, L’ST) NW JtCl, 

2J6 Iowa ')bS 

60. Dr—M(Aff<ov US lit F2(t 

72 App I) C 60, iMiior.iri di¬ 
med 60 sot 1004, 510 US 6t:. 

M LKd 1410 

X(''~Stritt V Kdwnids, lOJ E 1 
211 NO ^,.'56—State V” Ross, 13b 
S E to I, T) I N r 2'‘j 
OIho —till. k('j V State, 162 NE S02, 
110 Ohie St ISO 
'50 C’ J ]) 1'2 5 nott 60 

61 . Ohio — [tucker V Stnle, supia 

62. I)(^—Salurih v V S. 40 Apj)D 
4 40 

63 K\ —TnpP (t V OoniriumAM illh, 
114 S \V2d nos 27J K\ Til— Elee- 
iKiT \ Onmnionw ( aitti, JOS s \\ TTG, 
2J1 ICv 17'j—O’liomas v Oommon- 
wirilth. 246 S V\ lb4. 10b K\ .6 50 
Ohit)- llutker V Slat*, lb2 NK b02, 

110 Ohio St 180 
'50 r J }) 2 J 5 not ( b2 

64, Ala Milihfll v Stale, 08 So 
JS6 JIO Ma 467 

Cal—I’eop]. \ Malone, 2b0 P 6J8, 
2or» Cal 20 T.hi jrm^; denud J70 
P lOb. j()6 (\ii -p. opJi \ (Uit- 

lon IMS n 1(166, 18b (Vil 14*5—ISo- 
I)1« V Sdph J80 P 918, 10b Out 
App 701 

Ind -o\(il V Slate. 2J JX E 2d 82.6, 
Jib lud J1 

K.V —1 lit Ikit dhori v CV^nunonw ea 1th, 

111 S \\ ..() l')j, JM Kv *510 — Bla< k- 

huin \ < oninionweallh, J6r> SW 

0 0, JOO Kv b58 

Miss—lluddhsion v State, 98 So 

8,0, 151 Mifafa 382. 


[Ohio- Pinker v State, 162 NE 802, 
! 110 Ohio St 180 

'50 CJ p 22*5 note O'] 

65 Ohio -Rinkci v State, 162 N 
E 802, no Ohio St 189 

50 O J y) 2J 5 note 64 

66 Del—St4t< V Faino, 41 A 131, 

I" D. 1 102 

30 J p 2J3 note 6.6 

67 (\il—People v Ilopjier 185 P 
8 5b, 4J Oal App 4 90 

68 . K\ —Triplett v C’ommonwt illh, 
111 SW2d 1108, 272 K\ 7ll_Flei- 
noT V Common wealth, 208 S VV 
37(, J21 Kv 17.6 

Niv —State v Fisko 70 P 2d 1113, 

.68 N i \ 66 

NC^- State v Ross, 136 SE 103, 
1JI3 NO 2.6 
50 J p 221 riotf 60 

Fa< t of intoxication as affeitiny; la- 
pa< it\ and resjionsihilitN si e siipia 
§ 

AVi iKbt of e\ idi ni e of intoxu ation on 
issue oi lapaiitv and iesporifcihilitv 
see infra 5} 5J4 

69. Kv - -Hauls v Oornrnonw^ea 1 th, 
J09 S V\ .600, 183 K> 61J 

70. Kv —P« r. iful V (Commonwealth, 
J70 S \V lObJ JIJ Kv 67 5—Hams 

V (Coirimimweallh, JOO S VV .609, 
18 5 Kv .61J 

Nev —St.ite V Fisko, 70 P 2d 111.3, 
58 N. \ b.6 

71. K\ —Pen iful v ('’ornmonwe.i 1th 
279 SAV 1062. 212 Kv 673—Hams 

V C'ommonvv callli, 200 SW 509, 18 5 
Ky 542 


72. Mo—State v Biown, 70 S AV 
nil, 18] Mo 102 
30 0.1 p jji note 70 
73 Mo- Slati V Johnson, 163 S AA^ 
2d 780 5 10 Mo 910—St iti v Todd, 

nt, S W Jd 115. 3 12 Mo 601 
74. All—'Pvlir V St ite 02 So 478 
207 Ala IJO 

Ti \ —Itumii Is Stall 10 S AA 2d 
3JJ. 113 I'lxOr 207 
j 75 Al.i—l.ifhir V State, 120 So 
I 40J. J 5 Ma App .684 

Isv —(c uidill V romnionwealth, 
280 S \\ 571. 217 Ky 40 5 

Xt'—Stile V LeFeveis, 19 S E 2d 
488, 2J1 N (c 181 -Stall v Hall, 

nj S I<: 151 185 NO KOb 

^sngrtli of time before offense 

(1) Immi diatdv —W rifehl v State, 
108 So bll. 21 Ala App 391 

tJ) Few mmiitis — I‘eople v Mt- 
Kinian, JIO N VV 210 23b Muh 226 

77. r.il—I>i'opIt V Silph, 289 1' 018, 
10b Oal App 70 1 

Miss—Huddltston v State, 98 Si) 
8.50 r. 1 Mi.ss 38 J 

Tex—Oiah'irn v State, 69 S W 2d 
73, IJb TexOi 631 

78 All—Adntson v State. 121 So 

608, 2 5 Al.i Apy) ,61, certior.iii de- 
ni(‘d 121 So boo, 210 Ala 193 
Til—Upstom V Piople, 109 111 169 

79. Ala—Stewart v State, 165 So 

810 J.51 Ala 501 

80. Ala—James v State, 69 So 669, 
10.3 Ala .65. AnnOasl018B 119 

81. Cal —l*eoplo v. Malone, 269 P 
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times of drinking to excess,and of the effect of 
this habit on his mind^^ is incompetent, unless it is 
confined to a period near the time of the homicide^^ 
oi IS offered in corroboration of other evidence th.it 
he was diunk al the time of the offense,®*'* and ev¬ 
idence of accused’s habit of drinking to excess is 
inadmissible where the evidence affirmatively shows 
his s(ff)iiety *it the time of the offense Where the 
evidence sought to be adduced relating to intoxica¬ 
tion is wholly irrelevant and immateiial, and docs 
not tend to throw light on any issue in the case, it 
should he excluded So evidence that accused had 
been dunking at other times has been held inad¬ 
missible where it had no bearing on his capacity to 
commit the crime 

Evidence is admissible on behalf of the prosecu¬ 
tion to rebut the defense of intoxication,^^ and, 
('Olive rsely, accused has a right to refute evidence 
for the slate that he was intoxicated 


§ 261. Somnambulism 

Proof that the crime was committed during a 
paroxysm of somnambulism is admissible 

One accused of crime is entitled to offer evidence 
to prove that he committed the crime while in a 
paroxysm of somnolentia or somnambulism 

§ 262 Passion and Provocation 

Evidence of circumstances of provocation, as tending 
to arouse passion, is admissible In mitigation of the 
crime 

Evidence of circumstances of provocation, as 
tending to arouse passion, is admissible in mitiga¬ 
tion of the crime,as, for example, to disprove 
premeditation Evidence of such facts, to be ad¬ 
missible, must tend directly to establish provoca- 
tion^^'^ of the character recjuiied to accomplish the 
jiurpose for which it is offered They must also 
have been wuthin the kniiwledge of accused at the 
time of the killing,and that they were within his 


62S, J()r> Tfil 29. letiearinfr denied 
270 r 196, 209 (Xal 29 

Remotenees 

In iMurdi] (fri limitm/n tfslinunn 
fonirininf^ .niesrd’^ mloxicalion to 
period Ihift weeks lx fore enme 
held not riioi —I'eoph v Selpii, 289 
P 918. lOb ('dl \vv <04 

82. Aid -Smith \ Stdti, 99 So .129 

14 2 Ala 1 1 

83. Ala — v Staff, 09 So ,')G9, 

199 Ala Ann e\ih 19 1811 J19 

30 (' J p 2-M not( 72 

84 Md - Shiip V Stale, 69 So 122 
19? Ala J2 

to C' J p J24 note 73 

85 \ Statt. 116 SK 629. 

1.9 9 (3a 4 9 

86. K\ —lOtlniton v ('omnion- 

\N(altn, >.9 S \\' 2d 149, 246 Ki 

5.9 3 

87 Ala—H im 1.\ \ Sl.itf.97So 112, 
19 Ala App .907 

(Iti—\ Jill < nt V State, 112 SIC 120, 

15 ? (W 27S 

T(‘x - SplVl^ V State, Ct , 171 S AV 

2d 1 to 

AVi'^—Montj^onifTN v Statf, 190 N\V 

10.9 17S A\ IS 401 

Source of liguor 

Pi’fusal to pirmit l(.•stlmon^ as to 
wh( re .'o^cused and dfn isi d ^ot licj- 
uoi preceding hoinu ide held not jik )- 
ufluial error Stale v Petit, 142 S 1C 
725. 144 SC 452 
Odor 

(1) PermiUinK witness to testify 
that he detteted odoi ol whisk\ in 
aciustd's automobile shottlv aftf r 
killiriK, after another person entered 
automobile in aeeused's plat was 
eiror, in the abaence. of tvidt'iite that 
such other person was not the source 


of the odor—IIa\es v State, 14 2 So 
675, 22.9 Ala 259 

(2) Testinioiu of sheriff not pres¬ 
ent at firtlit, but tailed tt» sttne there- 
t)f to am St perstuis aecustd oT as¬ 
sault v\ith intent to miiidtr, that 
the> hid Im en drinking and that Ik 
snn Ihd v IiisUa on tin m held in- 
aelmissible as irrtlev.int - Turner v 
State, 16(1 So 774, 26 Ala App 197, 
followtMl in K\an \ State, 160 So 
7 71 26 Ala App 398 

Offer of drink 

ICsKlfiiee thit at cused offered a 
witness a drink shortlv before the 
killiiu’ wsas inadmissible — James v 
SI itf (.9 So 569 19 ? Ala 5.9, Ann 

e\is PM 81, 119 

88 Al.a—.larnts v Stale*, sui>i i 

10 C 1 p 224 note 76 

89. Tex—Johnson v State, 125 SW 

2d 561, lU. TtxC’r 322 
1(1 C I 11 224 note 89 
Subsequent sobriety 

In fjrose (iiLiori lor hrsf de*tr<*(‘ mur- 
dti, whertiii .le eusi d Ustilicil th.it 
he was intoxuated for st'veral hours 
after tirnt of killiriK^ state’s Psti- 
inoriv as to ,it t used's sobt i eondilitiri 


Ihr t 

t or 

four hours atlti killm^ 

he Id 

ad miss ill 

• U - -(.diver V Stale, I7i 

r> So 

105 

214 

Ala 460 


90 

Okl 

—Stott V State, 268 1* 

312, 


4 0 cmiCV 296 


91. K\ Fain v e^ommonwKalth, 78 
K\ 18 1, 39 Am It 21 ? 

92. Ala—Hill V State, 166 So 60, 

63 27 Ala App 55, citinj? Corpus 

Juris, and rerliorari denied 166 So 
64, 211 Ala 539—Eden v State, 129 
So 797, 21 Ala App 37 

Fla—}tt>untM‘e \ State, 152 So 20, 
113 Fla 443 


T< X —Ward v State, 257 SW 536, 
96 Tt X Cr 278 
10 C J f) 224 note* 85 
I’rov t)t nt ion as element of rnan- 
slJiuKhter Atenerallv see supra ^ 46 
Severity of blow inflicted on ac¬ 
cused b\ dn t ased rnav he shown as 
bearm^f em tontentiori that at (Used 
was thrown into suddt n heat of pas¬ 
sion lh(r(*b\, so as to reduce ft loni- 
ous homicide from niind(‘r to man- 
slaufihter —State v Joiner, 109 So 
91, 161 La 518 

93. Ti \ —Richardson v Stale, 12 S 
W 870. 28 Tex App 216 
90 CJ p 224 note 86 

94 Tex—(\irlee v Stale, 282 SW 
5S(i 101 Tex (’’r 15 
10 CJ p 2 24 note 87 

95. (\9l—T’eople v Colsh, 219 P 

4 96 69 ('al \pp 609 

Circumstances making* accused espe¬ 
cially excitable 

E\ ifleiit ( thit, b\ reason ot a Juri¬ 
st rokt, a suddi n quarrel would more 
rendilN ex« il< m .ueustd a blinding 
passion than in the t ase of the av- 
ei.iRt m.in, was not admissible as 
bearin^^ on .ni used’s eonltntion that 
the killing: wois dorit* in the heat of 
passion and w'as at most niaiislauprh- 
ter, sinee to redut t* the eiime to 
rnanslaiiprhtt I, the provoeition must 
be suth as would liave affei te d the 
a\erant‘ person in the same wa> — 
TH'ople V eiolsh, supra 

96. Ala—Hill V State, 166 So 60, 
27 \la App .99, certiorari denied 
166 So 64, 211 Ala .9 39 

Tex—('urlee v Stale, 282 S W’^ 580 

104 TexCT 15 
30 C J p 224 note 88. 
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knowledge cannot be shown by general reputation 
of the alleged matter of provocation To render 
proof thereof admissible, matters of provocation 
must be so recent that the passions have not had 
time to cool before the homicide, sec infra § 265, 
but the proof need not be limited to acts of provo¬ 
cation occurring at the time of the homicide 
Where it is not certain whether accused designed 
to effect the death of deceased and his act was not 
one likely to cause death, c\idence is admissible that 
shortly before the homicide accused was informed 
by a third jierson of matters of a provocative nature 
which would be likely to induce him to chastise de¬ 
ceased Evidence of intoxication may be consid¬ 
ered in determining whether the crime was done in 
the heat of passion caused by sufficient provoca¬ 
tion 1 Evidence of jirovocation by one person is in¬ 
admissible in mitigation of punishment for the kill¬ 
ing of .inothei who did not encourage or prompt the 
.ict ol provocation ^ 

The ])toseciilion may introduce evidence to rebut 
ticcused's cl.urn of provocation ^ Where accused 
pleads in initig.ition a communication made to him 
by deceased, evidence of the nonexistence of the 
tact foiming the siih]ect m.itter of the communica¬ 
tion generally is incompetent and inadmissible ^ 

§ 263.-Insults and Defamation 

Evidence of insulting or outrageous conduct or lan¬ 
guage by the deceased toward a member of the accused's 
family, and particularly a female relative, or evidence 
that the accused was informed of such conduct, is ad¬ 
missible to show provocation 

Insulting or oiiliageous conduct or language of¬ 
fered b} deceased to a member of accused’s familv 


or a female relative may be shown in evidence as 
affording a sufficient provocation to reduce the de¬ 
gree of the crime,^ where it is first shown that ac¬ 
cused had knowledge thereof when he killed de¬ 
ceased ® Such evidence, however, to be admissible, 
must have direct connection with the crime 
charged Provided time enough for the cooling of 
passions had not elapsed, as discussed infra § 265, 
evidence of accused's learning of deceased’s insult¬ 
ing conduct IS admissible although the homicide did 
not follow immediately on accused’s receipt of the 
information but under some statutes, in the ab¬ 
sence of a fresh insult thereafter, the evidence is 
inadmissible unless the killing occuircd at the first 
meeting between accused and deceased following ac¬ 
cused’s learning of the insulting conduct In de¬ 
termining accused’s claimed belief in a statement 
claimed to have been made to him by a female rel¬ 
ative, of an insult offered to her by the man whom 
accused afterward shot, it has been held on the 
one hand that it is proper for the jury to consider 
the truthfulness of (hat statement,but, on the oth¬ 
er hand, it has been held proper to exclude such 
evidence On an issue as to (irovocation by in¬ 
sults to or defamation of a female lelalivt of ac¬ 
cused, evidence of the good or bad chaiacter of de¬ 
ceased or the person assaulted for chastity is held 
iriele\ant,^“ except to show^ accused’s belief of the 
information leceived by him as to the conduct of 
deceased’-^ Accused’s fiievious treatment of his 
wife IS iclcvant in determining the effect on his 
mind of the information that deceased had insult¬ 
ed hei Evidence of oiiprobrions ointhets ajiplied 
to accused by deceased at the time of the commis¬ 
sion of the homicide is admissible^'’ 'J'he admissi- 


97. Kan—Slalt- v Kirl)\. fi'l J* 71)::. 
(i2 Kan 1 Si) 

98. Fla—KoiJiiliit v Stale, 15J So 
20, ns Fla tU 

30 CJ p J23 not. 01 

99. NY I’eoplo v Ljow is, 3 Ai)l) 

1)C( 5)0, t Tiansn \ i, 6, Abb 
Pr .N S 100, 41 How Pi 50S, 1 

Pow Pt 1 02 

1 . Ha—State v Hojcan, 42 So 352, 
117 L.i M.3 

SO P J p 225 note ‘M 

Admissii)!Ill V ot evidonep of intoM- 
catioii neneiallj st i supr.i ^ 200 

2. Tex—^loor. v Statf, 151 S V\ 

2d 595. 142 T< \ ('i 00 

3. T. X — Hivinj,ston v Slate, 2S0 N 

W S(I2, 103 Tex Pr S72—Hious- 

sird \ State. 271 S \V 3S5. 00 

T.xO 580 

Wash —Stal. \ Miller 13 P 2d 52, 
168 Wash bSO 

30 C J p 225 note 94 

4. NY —IVople \ Hams, 102 N E 
4 5b, 209 N Y 70. 


5. Ala—Ilipdon v State, 14S So 
213, 216, 25 Ala App 200, < itinK 

Corpus Juris —Eden v State, 12 9 
So 707, 24 Al.i \pp 37 

Fla—Hountr.e v Stale, 152 So 20, 
ns Fla in 

Tex --Stratton v Stale, 8 S W 2d 
171, no T(x rx 254 

10 P J p 225 note OS 

Insults as pi e.vot at ion affo< tin^r rn.in- 
slau^ihtei se« .supra 47 
I 6. Ala -Holton v Stale. 95 So 87t. 
200 Ala 170 

T« \ -Nfw.huiih V State, 121 SW 
I 2cl OOS, 1S5 Tex Pi 619 Stovall 

I V State 265 SW 572 98 Tex Pr 

2M4 

10 C ] p 225 note 99 

7. T. \ —rti*d V State, 4b S W 408, 
30 T« X Pr 414 

30 P .J p 225 note 1 

8 . Ala—Hifi:don v State, 113 So 
213,25 Via App 209- Eden v State, 
129 So 797, 24 Ala App 37 

Fla — Rountree v Stale, 152 So 20, 
113 Fla 443 


9 Tex—Smitb v Stale, 288 SW 

45S. 105 Tex Pr 327 
10. I.ti—Stat( V Foster, 91 So 411, 

I 150 1^.1 971 

Ttx—Davis V Stat. , 87 S W 2d 181, 
120 TexPr 317 

11 Mo—St.Ue \ Younfi:, 28b SW 

20 111 Mo 612 

I 12 T. X—(.leen v Stale App, 12 S 
I W 872 

13 Ti X — M. (^)rn.is \ State, Cr , 
72 S VV 180, inoditied on other 
grounds 75 S VV 533- Jones v 

Stall', 40 SW 807, IS T.xC^i 87 
34. Tex—Stovall v Stale, 265 SW 
5 72, 98 Tex Pi 294 
15. Mo - Slate v Hrown, 79 SW 
nil, J81 Mo 102 

In prosecution for assault with in¬ 
tent to murder 

Evidence of oiijuol)rjous words or 
allusive lanK:uag:c used by the peison 
assaulted at or near the time of the 
assault are not admissible in mitiga¬ 
tion m a piuseeution for an assault 
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bility of evidence of the truth of insulting words 
has been both sustained^® and denied 

Plvidence is admissible to rebut the defense of 
provocation by insulting or outrageous conduct 
and, on the other hand, to rebut the contention of 
the state that such defense was fabricated 

Chirac ter of female insulted Where insulting 
conduct toward a female relative of accused is re¬ 
lied on to reduce the degree of the offense, the rep¬ 
utation and character of the female arc put in is¬ 
sue under some statutes 20 Under such statutes 
the rule with regard to evidence of reputation is 
the same as that which applies to reputation of wit¬ 
nesses 21 Remoteness of time to which such evi¬ 
dence relates generally bears only on its weight and 
not on Its admissibility,-- but the state cannot show 
unchastity of the fcmrilc before marriage long be¬ 
fore the killing Evidence that the female had 
been guilty of specific acts of immoral conduct with 
another person of which accused had knowledge 
prior to the killing is admissible and, where ac¬ 
cused attempts to show his belief that such relations 
were the first on the jiart of his 1 dative, the piose- 
cution ma\ introduce e^l(lence to show his knov\l- 
edge to tlu contrai\ In the absence of such a 
statute, It has been hdd that where accused has 
shown improper relations between deceased and a 


female relative of accused, the prosecution is not 
thereupon entitled to show the lewdness of such 
female with other men 26 

§ 264. -Infidelity of Husband or Wife 

Competent and relevant evidence of a spouse's In. 
fidelity is admissible as bearing on the question of pro- 
vocation 

Accused on trial for the murder of his wife may 
show that he was informed, and believed, that she 
had been unfaithful, as bearing on the question of 
])iovocation,27 although such evidence has been held 
irrelevant to the issue where the defense was a de¬ 
nial of the commission of the homicide 2 ^ While it 
has been held that testimony of accused as to what 
he had heard prior to the difficulty concerning im¬ 
proper relations between deceased and his wife is 
inadmissible in the absence of evidence of threats 
or other predicate,2^ the general lule is that such 
(vidence is admissible for the juirpose of showing 
provocation 2 ® It has been held that deceased’s 
criminal intimacy with accused’s wnfe may be shown 
to corroborate evidence that such fact was com¬ 
municated to accused before the killing but, on 
the other hand, proof of the truth of the wufe’s con¬ 
fession has been excluded on the ground that the 
only question involved is the effect the confession 
had on the mind of accused q'Pe state may offer 


with intent to murder, under n stat¬ 
ute makiiiR su< h evidence ,idrnissi hlw 
in prosecution*^ for assault ass,iult 
and h.itlerv, or affraN — l*]liru>T( v 
State* 14b So S2b 22G Ala 327 d(- 
n\inR CLilioran 14b So S24 2'j Ala 

App '12G 

16. r.il People V maze, 72 P 06"!, 

] !0 C-i] Ifil 

17 NY Ke Hi^rinian, '{ Pit v Hall 
Ri ( 7T 

18. Tc \ — 1j1\ Illusion V State, 280 
S\V 802. 103 Te‘\ O 372 
30 C ) p 2 2^ note 3 
Showing improhahillty of information 
T0\ idt ru e of volurilir\ inipropii ?«*- 
lations Ix^twecn it c used’s wife and 
(l«c('is(d and otlu'is was atiniissilik 
to n*but I laini that she hfid told 
luousid of decedent’s ffjre t d etten-l 
tioiis—Watson \ St*ite, 48 S W 2d 
G23. 120 Te.xt^'r 482 
FreviouB similar insults 

(1) in pioseeulion of wife for kill¬ 
ing husband where de*fe nse was that 
husband tiad called hei a w'hore and 
knocked her down, and that while in 
a dazed condition bv reasern thereof 
she shot him, it was held th<il state 
was properly permitted to inquire of 
wife, who had been married four 
times pre'viously whether hei for¬ 
mer husbands had not also accused 


her of be inr unchiste—Broussard v | 
State. 271 S W 38.G 00 Tex (h 580 

(2) ^ gre'ciiient showing that af-| 

(Used did not de'rive his lirsi know'l- 
e'dge ol lestimeniA refle cling on his 
mother Ironi brief of deetase'd, 
c burned to have been read night be- 
fen e hemin ide held c eenipel e*iit 
(^raw'ford \ State 288 SW 213, 105 
Tex<’r 281 

19. Tex—Mfssfr \ Strite, b5 SW 
on, 11 Te X Pr 07 

2D. Tex—Stralleen v State. 8 SW 
2d 171, 110 Tex Pi 2'’»4—Stovall v 
Stitc*. 2Gr* SW ^.72, 08 Te>x ('r 201 
30 P 1 ]) 2“3 note 10 

21. Tex—Bibb \ Slate, 215 SW 
312 86 Te X Pi 112 

22. Tex—Bibb \ State, supra 

23. Trx -Beie*al v State, 225 S \V 

I 252 88 Te X Pi 138 

24. Tex—Stratton v Slate 8 S IV 

2el 171, 110 Tex (V 254—Uo7e‘man 
v Slate*, 213 SW 319 85 TexPt 

653 

25. Tex—Lii\ings(e>n v State, 280 
SW 802, 103 Tex 372 

26. SI” — State v Tidwell, 84 S li 
778, 100 SP 248 

30 P J p 225 note 96 

27. Mo —Stale v Stewart, 204 S W 
10, 274 Mo 649 

30 C J p 226 note 15. 
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Adulte'rv as provocal ion affecting 
pha of manslaughter see «(upra 
49 

28 NP State v Rash, 31 NP 382. 
55 AmT> 420 

29. Ala—Phappell v State, 73 So. 
134, 15 Ala App 227 

30 Tex- Wilburn \ Stale, 271 S 
W bOb, 00 Tex Pt 6.36 
30 P J p 22b not e 18 

31. Tex—lb real v Slate 225 SW 
2.3 2 88 TexPr 118 

Corroboration of wife’s letter to de¬ 
ceased 

Where ac c ijsi d, to r* due« kiUing to 
manslaiigblc r le*^ lified as to finding 
a leltei addressed lo de*ce*ased which 
he cl'iiiin (I was in his while’s hand- 
wiiling and which contained statc*- 
nu nts w.ii r uit mg com lusion that de- 
c('as(*d and attusc*ds wife had been 
guiltv ol adultei\, evidence that de¬ 
ceased was olleii seen visiting ac- 
cust*ds wile during arcused*- al>- 
se nc (* held admissible* a*- tending to 
corroborate accused’s statement that 
lelltr was wiilUn by his wife—Wil¬ 
burn V Slate 271 SW 606, 09 Tc'x 
Pi 65b 

32 Pal—I‘(‘ople v Hui tado, 63 Pal 
2S8 

Va—Brv^an v Pomnionw ealtJv 109 
SE 477, 131 Va 709 
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in rebuttal any evidence tending to disprove this de¬ 
fense,but such evidence must not be too remote ^4 
The infidelity of the wife,-''*® or reports and rumors 
thereof,cannot be shown in the absence of proof 
that accused had knowledge thereof, but such evi- 
idence is admissible where knowledge on the part 
of accused is shown 

§ 265. -Cooling Time 

Provocative cii cumstances occurring so long before 
the homicide as to allow the blood to cool may not be 
proved in mitigation, but may be considered in connec> 
tion with more recent provocation 

P-vidcncc of circumstances alleged as prov^ocation 
is inadmissible in mitigation if sufficient time foi 
the blood to cool has cl.ipsed between the occui- 
rence of such circumstances and the homicide,but 
such evidence ma> be considered in connection with 
more recent jirovocation in deteimining accused’s 
sta^e of mind <it the time of the killing 1 he state 
may show that <iccused knew the circumstances of 
the alleged provne.ition long before the homicide. | 


and that he had met deceased several times in the 
interim 

§ 266. Grade or Degree of Offense 

Where the Jury have discretion In fixing the punish¬ 
ment, aggravating and mitigating circumstances may be 
shown; and evidence tending to show the degree of the 
offense is likewise admissible 

Where the jury have a discretion in fixing the 
punishment, evidence bearing on the enormity of 
the offcnsc,4i and evidence of mitigating circum¬ 
stances, IS admissible, provided such evidence is 
competent and relcvanf*^ and within the issues 
raised by the indictment or infoimation .ind plea 44 
It has been held that evidence to enable the jury to 
determine whether the death iienalty should be im¬ 
posed in a murder case must be confined to circum¬ 
stances connected with the offense for which ac- 
Lused IS tried ,4S hut, under some statutes, evidence 
of prior convictions is admissible in some instances 
in aggra\ation of the penalty 7'hc admission of 
evidence of mitigating ciicuinstancLs to reduce the 


33. Md-dtirliU v 18 A. 39, 

71 Ma 293, A L K A 601 
30 rip 2J6 nolt* 31 
Explanation of condnet of deceased 

Whort' acou'^i'd’s evidemo showed 
undue iritlmacv lietwccn dec< avid and 
accused’s wjte, as wife's jntinia<v 
with deceased’s llan( f*e was explana- 
lorv of dtieastd’s (oridiut, admit tm« 
niarnaffc license held not reversible 
error —Swain v State*, 135 S K 1S7 
162 Ga 777 
Prior BUBpicions 

In a pioseculion for murder, com¬ 
mit t«*d b\ a<cused after his wife had 
confessed to him illicit relations with 
diseased, i \ uh ra e ol .siispu ions en¬ 
tertained h\ accused of his wife's 
fidelity prior to the homo ide is prop¬ 
er on th(‘ issui ol the jiroliaMc i ff(*( I 
of the < ontessKiii oii accused’s mind 


—Bryan 

V Commonw'ealth, 

109 S E 

477. 1 41 Va 709 


34. Tt X - 

-Ballard y Slate, 

160 S W 

716. 71 

Tc X Cl 587 


30 C" J p 

226 note 23 


35 Kv - 

Blacker by v 

Common- 

yve-ilth 

255 SW^ 824, 200 

Ky 832 

30 C J p 

33() note 2.3 


36 Ind - 

Combs V Stale, 

75 Ind 

215 



Mo- State \ Stewart, 304 

S W' 10, 

271 Mo 

64 9 


37. Ma- 

—(bowdc'r V Stale, 9'4 So 


is, IS Ala App 632, petition dis¬ 
missed Ex parte t’lowder, 93 So 
922. 2()S Ala 697 

Va—Jlrvan v (Commonwealth, 109 
SK 477, 131 Va 709 

38. Ark—Stoddard v State, 276 S 
W 358, 169 Ark 594. 


Mo—Slate V Llo\d. 87 S W 2d 418. 

337 Mo 990 
30 C I p 226 note 26 
Killing* subsegnent to first meeting 
Itejection of lestimoriv as to de¬ 
ceased’s acts whicli aifU‘>ed liad la en 
told of held proper where accuseds 
rnind was apparently not intlamed 1)\ 
passion at subsequent meeting with 
deceased prior to murder —Curlee v 
State, 3S2 S W .580, 104 Tex Cl 15 

39. Tex--Ward v Slate, 257 S AV | 
536, 96 TexCr 278—Willis v State, 
166 SVV 1172, 71 TextY 16 

40. Tex~-l)e Arman v State, 1S9 S 
W 145, 80 Tc'xCr 147 

41. Ala—Vincent v State* 165 So 

84 4, 331 Ala 657, certiorari denied 
56 set 960, 298 US 682 80 L. Ed 

1 10 ' 

Okl —.Sto^,sdill \ State, 216 P C81, 
21 OkK^i 153 

P<i —(\>mmoriw< alth v Claik, 185 A 
761 333 Pi 131~ Commonwealth v 

Kurut/, 168 A 28, 112 Pa 3n— 

Comrnonweilth v Williams, 160 A 
602 307 J‘o 1 M 

Tev—Arcos \ Stale, 29 S W 2d 395, 
130 TcxCr 315 
>0 C J p 350 note 75 

42. 111 - I*tM»ple V Maiir^ano. 30 NIC 
2d 128. 375 Ill 73 

Kv—Eallis V Commonwealth, 247 S 
W 32, 197 Kv in 
Ol - Stoj^sdill V Slate, 216 P 681 
24 OkKY 152 

Pa-—Commonwealth v Williams, 160 
A 603 307 Pa 134 
30 J p 250 note 76 
Character of persons 

In a prosecution for an assault 
with intent to kill, evidence of the 
good character ot accused or of 
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the quarrelsome, furbulent c harac- 
li'r of his adversary may he received 
and considtied in mitigation of the 
punishment - -Ohy^er y'^ Stitc, 216 P 
488, 21 Okl Cr 134 

43. Ill - T’eoph' v Mangnno, 30 NK 
2d 428, 175 III 72—T'tople y Coi- 
ly, 181 NE 60 4, 349 Ill 132, 86 
A E U 838 
30 C .1 J) 250 note 77 
Nature of circumstances admissible 
Acts or < ircumslanc es considered 
hv jury in passing se ntf rici* for mur- 
dcr in the first degree should he sue h 
as natuiallv beget me'rcy^ not such 
as t'xhihil a mind filled with anger, 
vindie tiy eness, .md nieieerwiry g^<n 
—Comrnonw^e.illh y Williams, 160 A 
602, 307 Pci 13 1 

44 Cal—T’. ople v Will. 148 I’ 938, 
170 Cal 101 

45 (^al — Pe'ople v True he* 37 ) P 
767, 30l> Cal 45, Hr)pf al dismissed 
and certioiaii dc lut'd Tioche v 
I’e (iplf ol State ot Cilitoiiiia, 50 
set 87. 280 US 534. 74 E Ed 592 

Evidence on guilt oi innocence 

Evidence which jury m iv consider 
ill inuidir cast on ciuestion ot recom¬ 
mending Jilt imprisonment is evi- 
de*ne e uddue e^d on question ol guilt or 
innocence of murder ehaii-ecl in in¬ 
die tnn'iit—St'ite V Earth, 176 A 183, 
114 N J Layv 112 
Fast life and antecedents 

In murd(>r prosec ution, actuaed’a 
evidence' relating to his past life 
and antecedent background, offered 
for purpose of ay'oiting capital pun- 
ishmc'nt, held properly excluded — 
State V Barth, supra 
46. Pci—Commonwe.alth v. Clark, 
186 A. 764, 322 I'a 331. 
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penalty for murder in the first decree has been held 
to rest largely within the trial judge’s sound judi¬ 
cial discrction.^'^ Concealment and flight are cir¬ 
cumstances of little, if any, bearing on the grade of 
cl homicide,^® although, as appears supra § 251, evi¬ 
dence thereof is admissible as tending to show guilt 
Where the jury have nothing to do with fixing the 
punishment, evidence that goes only to the mitiga¬ 
tion of punishment is irrelevant and inadmissible 
Fvidcnce tending to show the degree of the offense, 
which is to be determined by the jury, is admissi¬ 
ble Accordingly evidence as to the piesence or 
absence of particular elements affecting the degree 
of the offense is admissible,^! including particular 
matters made an clement of the higher degree by 
statute So, under st.itiilory provisions making 
ihi use of a weapon coiiciaKd before the affray an 
element of murder, c\idcnc( of such concealment is, 
of course, admissible on .i tiial for murdcr,'’^'^ al¬ 


though not on a trial for manslaughter.®^ 

§ 267. Excuse or Justification in General 

Any legitimate evidence tending to show matter® 
which would excuse or Justify the act of the accused or 
which would rebut evidence of Justification is admissible. 

On the trial of an indictment for murder any 
legitimate evidence tending to show matters which 
would excuse or justify the act of accused is admis¬ 
sible on his behalf®® Thus accused may introduce 
evidence to show that the killing was accidental,®® 
or that It was done while he was under a hallucina¬ 
tion or illusion,®'^ but evidence is not admissible to 
show facts which, even if pioved, i\ould furnish no 
excuse or justification for the homicide,®8 or assault 
with intent to kill,®'-^ and the admissibility of evi¬ 
dence of this character is subject to the general 
rules as to competency Where the defense is 
accidental killing, evidence which attempts to in- 


Ijlmltations 

(!) Evidoncr of prior ron\if lions 
should bo admitltd In avation of 
thr i'( nalty for tnuider in Iho first 
(Uirrce only in rases involving pro¬ 
fessional rnmmals who are a nicnafP 
to SIX i( ty and wage war on it for 
profit and in cases of those who rom- 
nnt muTdors of a rold-hloodod and 
atroi lous natim, and sii< h evidence 
should be ri'stricted to ronvutions 
tending to show that accused is such 
a lx rson—Commonwe.'iUh v Claik, 
18r» \ 7r»1 '!2J I'a .121—(.Vimnion- 

we.ilth \ Kurut/. 168 A 28, .'112 J*a 
.513—t\)mmonwealth v Williams, 160 
A 602, JOT I’a I'll 

(2) 'riius evidente disclosing ac- 
jusf iJ s < on\ K tion of firing a revolver 
at his former wife and of stabbing 
IS admissible as proper for jurv in | 
df tfTininmg sentenc e —C o m ni o n- 
wealth v Kurut/, supra 

( 1) But it bas hem held that in no 
case should records of prior convic¬ 
tions ot pick-pocketrv, adultery em- 
Ix //lenient, etc , be adniitted in ag¬ 
gravation of penaltv for murder in 
the first di’gree—Commonwealth \ 
Williams, supra 

47. Pa—Commonwealth V Williams, 
supia 

48. N J —St.ate v Agnew, 10 N J 1^ J 
163 

49. La—State v Farris, 83 So 791, 
146 La 523—State v Tally, 23 La 
Ann 677 

50. (ia—Smith v State, 55 SE 
1024, 126 (Ja 80.3 

Miss—Lee v Stale. 134 So 185, 160 
Miss 618 

Okl—Oliver v State, 216 P 488, 24 
OklCr 134 

Tex—Gilmore v Slate, 241 SW 492, 
91 TexCr 31 


Va—Parsons v Commonwealth, 121 i 
S E 68, 138 Vn 764 
51. Va —I’aisoiis v Commonwealth, 
121 S E 68, 138 VtL 764 

Provocation 

To support pio\<ication alleged, ac¬ 
cused should have been allowed to 
show Ihitats b> deceased, of respec¬ 
tive size of persons involved, and 
that de< cased was drunk or drinking 
to be consideied bv jury In fixing 
degree of accused's guilt—Davis v 
State 107 So 737, 214 Ala 273 
152. N —State v Westmoreland, 
107 S E 4 58 181 N C 590 
30 C J p 250 note 84 
53 Ala—Moms v State, 39 So 608 
Relevancy for other purpose® 

In murdei piosecution, test imonv 
whithrr pistol with which killing 
w'as dune was concealed was rele¬ 
vant, and might affect the veidict, 
not within meaning of the statute re¬ 
lating to the d«‘gree of offense where 
It IS < ommitted by assailant with a 
(orxealed weapon, since deceased was 
assailant, but as any relevant testi- 
mons might atte< t the verdict —Fer¬ 
guson V State, 105 So 435, 21 Ala 
App 116 

54. Ala—Morns v State, 39 So 608 
55 Cal—I’eople v Campanella, 116 

P 2d 6 53, 46 Cal App 2d 697 
30 C J p 226 note 34 
56. Iowa—State v Wright, 84 N \V 
541, 112 Iowa 436 

Miss—Nelson v State, 61 Miss 212 
JO .1 P 226 note 34 

Adniissilulitv of evidence that kill¬ 
ing was accidental result of jus¬ 
tifiable defense against attack of 
third person see infra $ 283 
What constitutes excuse or Justifica¬ 
tion see supra §5 97—138 
Previon® difflcnltle® 

In piosecution for murder of ac- 
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( used's brother, alleged to have been 
shot unintentionally while accused 
was shooting at another brother in 
defense of himself and deceased, evi¬ 
dence of previous difficulties, not too 
remote, between accused and other 
brother oi betw^een deceased and oth¬ 
er brother and other brother’s 
threats against either, should have 
been admitted FvfTc v Common¬ 
wealth, 75 SW2d 778, 256 Kv 145 

57. Kv —Fain v Commonwealth, 78 
K\ 183, 30 Am It 213 

58. Fla—Pearce v State, 112 So. 

8 5. 0 3 Fla 504 

Mo—-Stale v Yates, 256 SW 809, 
301 Mo 255 

Tex—Lary v State, 128 S W 2d 1165 
J37 IVx C'r 362, certiorari denied 
GO set 87. 308 US 551 84 L Ed 

463 

30 CJ p 227 note 36 

59. IndT—Ropery U S , 104 S W. 
584, 7 IndT 185 

Tex—Wilhejt v State, 298 S W. 
426, 107 TexCr 614 

Warning 

In a prosi'cution for assault with 
intent to kill, evidem e offered before 
any testimony tending to prove jus¬ 
tification was introduced that prose¬ 
cuting witness had been warned not 
to come to the house where he was 
shot, which was not owned by ac¬ 
cused, was properly excluded as im¬ 
material—Willis V State, 264 S W. 
439, 160 Ark 69 

Evidence of ahnsiv® language by 

person assaulted is not admissible 
in justification of assault with intent 
to murder—Elmore v State, 146 So 
826, 226 Ala 327. denying certiorari 
146 So 824, 25 Ala App 326 

60. La—State v Ross, 32 La Ann. 
854 

Or—State v Doty, 6 Or. 491 
30 C J p 227 note 88 


40 C J S -77 
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jcct into the case the element of self-defense is in¬ 
admissible Questions whether the injured person 
held been indicted or prosecution started against him 
on the same grounds arc immaterial in a trial for 
assault with intent to murder The state may in¬ 
troduce evidence in rebuttal of evidence of justifi¬ 
cation 

In a prosecution for being an accessary after the 
fact in a murder, evidcnct of statements of the kill¬ 
er to the companion of dece.iscd at the lime of the 
traj^edy is competent on the question of whether the 
killing was justifiable or felonious ^4 

§ 268. -Unlawful Character of Act of De¬ 

ceased 

Evidence is admissible to show the unlawful char¬ 
acter of the act of deceased in resistance to which the 
homicide was committed, and also to rebut the accusa¬ 
tion that deceased was acting without authority 

E\ idence tending to show the iinl.iwfiil character 
of the act of deceased in resistance to which the 
homicide was coinmitted,®^ as that the killing was 
committed in resisting an illegal arrest,is admis¬ 
sible in mitigation of the dime, and such evidence 
IS not incomiietent because offered by the slate 
Evidence of the customary practice eif deceased 
while making an arrest is not admissible in the ab¬ 


sence of a showing that deceased was in fact at¬ 
tempting to make an arrest Evidence is admissi¬ 
ble on behalf of the state to meet the accusation 
that officers were acting without authority,®^ and to 
show that the officer had no opportunity to examine 
the premises after he w\as shot, and that accused 
did not ask him whether he had a warrant for his 
arrest So testimony is <idmissihle to ex])lain the 
conduct of the officer assaulted or killed,*^4 
to show the necessity foi such officei's suiicrior to 
order him to go to the house of accused in haste 
In a prosecution for murder committed while ac¬ 
cused was attempt mg to recover animals which de¬ 
ceased was cnde.ivonng to impound, CMdcnce that 
a stock law prohibiting stock running at laige was 
in force in the county is admissible 

§ 269 -Exercise of Authority or Duty 

The accused may introduce evidence tending to show 
that his acts were in the performance of authority or 
duty, and in rebuttal the state may show that the killing 
was not done in the exercise of the accused's authority 
or duty 

Accused may introduce evidence tending to sliovv 
that his acts were m ihc performance of authority 
or duly "J'hiis he ma\ show facts tending to 
jiiovc lh.it he was tr>ing to .irrest deceased A 
w.irrant, indorsement, and acts done under it ai e 


61. Rolirrts v Slatf 107 So 

24 2 00 Fl.i 770 

Ti?i—Stall \ Hollow.o\, 110 So 281 
17*5 La 00 

Md—(Ji IV V Sl.oli. •?() A 2d 741 
Adniissihihtv of fvidanff to piove 
h'lisf Kf'nerallv soe mtr i 
271-281 

62 Ala~<^i.ivfn v State. Ill So 
767, 22 Al L Ai)p 19 

63. Dt’—(’triwlonl V U S , 41 F 2d 
970, 59 AppliF j56 

Utah—Stall' v Gaidmr, 213 T 704. 

G1 Utah 150 
30 r J p 2J7 note 10 
Negrativingr accident 

In murder pinsei iition, evidenee 
that an altercation took place be¬ 
tween at cused and deceased two davs 
piior to the honiK idc and that in 
the courst of the alteicalion aci used 
declared his intention of killing de¬ 
ceased was admissible to negative 
ai eused s contention that the kilhnfi: 
was the result of an accident —State 
V (iraffam. La. 13 So 2d 210 
Keoctlon to opprobrious epithet 
In murder piosetution, tioss-exam- 
ination as to what accused’s feelings 
were when called a "skunk” by de¬ 
ceased was ri levant on issue of ac¬ 
cidental shooting—State v roirndo, 
172 A .571, 113 NJLaw 53 

64. Mo — State V Hamilton, 102 S W 
2d 642. 340 Mo 768 
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Tex- 

—Hillis 

V 

Stale, 

166 

S W 

11 

'■'1. 7 

1 Tex Ft 

50 
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Stale, 

21 

S W 
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Tix- 
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supr, 


68. 
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W I 
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Ala 

Ri T rv 1 

Slate 1 

75 So 

407 

27 

Ala 

Apii 50 

7, < 

1 r t loT. 

in cl 

e Mil d 

17 

5 So 

112. 211 

Ala 411 




—I’l opU V liiite, 72 1’2d 122 9 

Cal 2d 6(>G 


Tex—Itii kuian v State, 114 S \V 2d 
b68. 118 Tex Ft 191—Vaughn v 

Stati, in S W 2d 895, lit Tex Cr 
07—Kelley v State. 112 S W 2d 
470, in Tex Ft 400—McC\)v v 

State, 54 S W 2d 530, 122 Tex Fr 
208 

City ordinance 

In prosecution for murder of city 
police man, city ordinance piohibit- 
iiig disoideilv londuct was admissi¬ 
ble to show policeman's aulhoiitv to 
aricst accused—Reed v Slate, (4a, 
25 S K 2d 602 

Search warrant and testimony of 
deputy sheiiff, who attempted to 
sc'rvc it, and of justice of peace, who 
issued It. were admissible in prose¬ 
cution for assault to murder deputy 
sheriff—Stevens v State, 273 SW 
.186, 100 TexCr 438 
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Question held irrelevant 

(.Jui si ion to lb put V sht Mil wlio 
wi nt to sifusf'd’s honii* without 
sc IT ( h \\ a r r int, as to o( r isiop of his 
RouiK the le —Wiggins v .‘^t'i1f> 143 

So 188 ‘’5 \Ia Vpp l Oj 

Evidence of commission and bond 
held immaterial w hi ii k ( ii'-cd Itm w 
Ihil (lef(.Mfcl \\ IS ,1 (bpiitv '-Ik lift 
— P’on hand v State, 177 So .1 >0 Ilf) 
FI I ; 1 -) 

70 T. \ - Stevens V State, 27 1 SW 
r.8G 100 TcxFi 4 28 

71 Fwi—I*r>or V State, 147 SE 
07, ICS Ft 1 Jh 

Ti \—V SI ite 54 S W 2d 510, 
122 Ti\('r 20S —Riilhi rford v 
State, 281 SW 512, 104 Tex Fr 

127 

72. Ga-lTvor v Slate, 147 SE 97, 
168 Fa 11b 

73. T( \—liarnett v State, 176 SW 
580, 76 Tex Fr 555 

74. Kv—Mei k v Fommonwcalth, 11 
S W 2d 906, 227 Kv 82 

La—State v Halliday, 35 So 380, 
111 La 47 

Tex—Waggoner v State, 260 SW 
266. 96 TcxCr 96 
30 C J p 227 note 40 

75. Ala—Holland v. State, 60 So 
215, 162 Ala 6. 
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admissible,’^® although the warrant is insufficient to 
authorize the arrest Evidence of facts authoi- 
izing an arrest without a warrant is admissible in 
a prosecution for homicide in making such arrest 
Where accused seeks to show that he, as an officer, 
was making an arrest for a continuous offense com¬ 
mitted jiartly in his ])resencr, t vulence of all facts 
tending tf) show the crime is admissible Where 
the defense was that accused, a peace officer, was 
in good faith endc.ivoiing to arrest dteedent, it was 
error to exclude evidence of threats made by dc- 
ctdeiit against accused^® or evidence tending to 
show that decedent was a dangerous character, 
but his rc])Utation among a particular class cannot be 
sho\vn Evidence of an nnanthori/cd a])i)()intment 
as an officer is inadmissible Where the officer 
had authority to make arrests outside the city lim¬ 
its, evidence that he knew he was outside the city 
limits at the time of the homicide or that killing oc¬ 
curred there is not material The accused office i 
should he allowed to tell what he did, and why 
Accused, in jiistificalion of a killing in making an 
arrest, is limit eel to ])roof of the charges against 
eleceasc'd Details of the acts and coruluct on the 
part of deceased on which the charges were based 
are mcorn[)etcnt and imidmissible W'hcie the 
evidence is insufficient to sustain the defense that 
act used, as a private person, w.is attemjiting to 
make an ariest for a felony, evidence ielating to the 


allc'gcd felony is inadmissible Where the circum¬ 
stances show a willful murder rather than an at¬ 
tempt to arrest deceased, evidence that accused had 
a warrant for his arrest is incom])etent and the 
same princijile applies where accused was acting in 
excess of the authority he claims to have had,^^‘^ or 
v\here no such office legally existed as that which 
he claims to have held,'*^ neither can an ordinance 
which It IS not claimed accused was attemiiting to 
enforce at the time of the homicide be admitted in 
evielcnce On the tiiosecution of a saloon keeper 
for an assault with intent to kill, committed in his 
saloon, an oidin.incc rcciuinng saloon kcejicrs to 
give bond to keej) an orderly place is not admissi¬ 
ble VVdi( re accused had a w'arrant for deceased’s 
arrest, evideuice that the warrant w^as read and ex¬ 
plained to him and that he was told what to do un¬ 
der It with reference to the arrest is inadmissible*^'* 
Where there was no evidence that deceased, in at- 
t(m|)ting to arrest accused, disclosed his authority, 
and no ]iresumption that accused kiKwv of it, evi¬ 
dence that a ye.ir or two before the killing, de¬ 
ceased, with the sheriff, made search for accused 
is inadmissible, there lieing nothing to show that 
accused ever knew of it 

Jn rebuttal the state may show" that the killing 
w'as not done in the exercise of accused’s authority 
or duty®® Thus c\idence that accused had not au- 


70 K\ - Wood V (’omnionwpallti, 56 
S W j(l 5“)n J16 K\ X20—Conniion- 
weaJlh V W('st, 111 SW 7b 
.10 Cl p 117 note 1!3 

77. Iv\ —Coiiirnoii W( a I th v \N<sl, 
supi a 

78. \]a llurnfll v Slate, 1 !0 So 
4 35, i\ \i.i App nss 

Kv—Conimoiiwt iltli v Wost lit 
W 76 

Evidence held inadmlssihle 

(I) Kv]d( IK o llial fiiiloiiiohik 0 (- 
(ijp.ints Ind wliisk\ and >i<id Inin 
drinking is irnmattiiil in piostcu- 
tlon ot d» pnty slieiiti for Iiomn irJi 
l»v shooting at far—laik-'on v Slate, 
111 So GS Ala Apf) I VI, cortioraii 
diaiiid IH So 60, 216 Ala 561 

(J) So, in pios((Ution of polnoninn 
for honiicidi while making am si 
wilhoul a Well rant, w'heit accusi d’s 
tostinioiiv sliow'i'd that hotths wori 
not (onsidond by him whon making 
arrosl, exidenio ii'garding finding 
botths rn ai scono was pioprrly os- 
cludod—West V State, 111 So 56S, 
23 Al.i Vpp 187, ct'itioiaii domed 111 
So 570, 217 Ala 62 

79. Ala—Tarw-alor v State, 75 So 
S16, 16 AlaApp 140 

80. Ala—Hammond v. State, 41 So 
761. 117 Ala. 79. 


81. Miss—(M tIoo V State, 1 ID So 
618, 16J Miss 26 3 
10 C* I p 227 noto 17 

82 K\ —Si<\ons V Commonwftilth, 
'IS S W JSl 10 Kv H 2D0 

83 (.a -Divis \ Slatt 14D SK 51, 
to (la Vpp 123 

84 Ka —Fil7pilTK.k V Common- 
woilth 27'» SW SID, 210 K\ IS"* 
— 1‘iilin V < ^>mnlonw o.ilth, 248 S 
VV IS') J')7 K\ SKI 

85. Kn - Howe v Commonwealth, 
2 6S S\\ 571, 206 Ky SO i 

80. \la—Hammond \ State 41 So 

761 M7 Ala 70 

Commission of felony and knowlodgre 
of defendants 

Whf'n difrndants sook to justif\ 
in ri honiK idt t.iso undor «itTtute aii- 
thoTi/ing a private t iti/in to airest 
a f( Ion Ihi* fact that a lelonv li.id 
hei n (ommitnd and that Ihtv knew 
of it IS all that is admissible in i vi- 
di Mce on th u issue—Cokei v State 
22 5 P 711 26 Okl Fr 2.10 

87. Ala—Hammond v State, 41 So 
761, 147 Ala 7‘) 

Okl—Cok*i \ Stale, 22.5 P 711, 26 
Okle^r 260 

88. Ala — Sullivan v State. 142 So 
110, 2.5 AlaApp 110—Burnell v 
State. 139 So 435, 24 AlaApp 588 
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Value of material believed stolen 

In proseLution for mansl.uighlcr 
against poluimin who (laino’d that 
he Ixlii'ved n inrne was being rom- 
mittid by occupants of Ford coup^ 
which deceased was driving in vitini- 
tv of a junk yard w'hen shot hv po¬ 
liceman, testimony cotnerning value 
of s(iai> iron, introdund foi purpose 
of showing that polKernnii lould not 
have hod reasonuhli ground to be¬ 
lieve that a felony had been commit- 
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thonty to make the arrest is admissible Where 
however, defendants contend that they were offi¬ 
cers of the law, and killed deceased in overcoming 
his resistance to the execution of valid process 
placed in their hands for his arrest on a criminal 
charge, the state cannot show that deceased was 
not guilty of the offense charged and, where a 
police officer killed one whom he rightfully believed 
to be an escaping felon, evidence that deceased 
went to the place where he was killed on lawful 
business is irrelevant The uncommunicated in¬ 
tention of a constable, authorized to appoint a dep¬ 
uty constable, that a certain ajiiiointec should not 
act in that capacity, is inadmissible in evidence, on 
trial of the deputy foi a homicide committed under 
color of office, in order to affect the consideration 
of his official status ^ 

§ 270. -Prevention of Commission of Of¬ 

fense 

Evidence tending to show that at the time of the 
homicide the accused was lawfully engaged in an effort 
to prevent the commission of a criminal offense by the 
deceased is admissible, but evidence of facts not shown 
to be connected with the killing is Inadmissible. 

Accused is entitled to introduce evidence tending 
lo show that at the time of the homicide he was 
lawfully engaged in an effort to prevent the com¬ 
mission of a criminal offense by deceasedand, 
where it is contended for accused that deceased was 
killed while in the act of committing a felony, evi¬ 
dence of the prcMous bad character of deceased may 
be admitted lo determine the intent of deceased and 
the offense of dccuscil ^ Where it is claimed that 


deceased was killed on being detected in a felony, 
circumstances tending to show the repeated com¬ 
mission of such a felony by deceased leading up to 
the detection may be shown ^ Evidence of a con¬ 
versation between accused and a deputy sheriff a 
few hours before the killing in which accused 
sought to ascertain his rights and duties as a watch¬ 
man IS admissible as bearing on his intent and neg¬ 
ligence ^ Evidence of facts not shown to be con¬ 
nected with the killing is inadmissibleand evi¬ 
dence that the action of accused who fired into an 
automobile after the driver failed to stop at his 
command was the customary method adopted by 
peace officers in the community is inadmissible.'^ 

§ 271. Self-Defense 

Where the accused claima that he acted In self-de- 
tense, evidence showing any facts legitimately tending 
to bear out this theory, such as declarations of the de¬ 
ceased, IS admissible, but evidence which does not have 
a tendency to prove the defense, such as the mere opin¬ 
ions of witnesses, or self-serving declarations of the ac¬ 
cused, IS not admissible Proper rebuttal evidence is 
admissible 

Where accused claims that he acted in self-de¬ 
fense, evidence is admissible to show any facts le¬ 
gitim.itely tending to hear out this theory,^ but evi¬ 
dence IS not admissible wbicli has no tendency to 
show that in killing deceased arcused acted in de¬ 
fense of his own life or to avoid serious bodily 
harm ^ When acciistd admits that he began the at¬ 
tack which resulted in the killing, and offers no evi¬ 
dence lending to jirovc the f.icts necessary to re¬ 
vive his light of self-defense, it is competent for 
the judge, as a jirelimiiiary to ruling on the aelmis- 


lf*d, vva^n adnii‘;‘>iiao—St.itp v Turner, 

182 So tjr., ISO I^a lOS 

97. Utnh—T'eople v Tidwell, 12 P 

61 4 Utah 3(ir> 

SO e^ T p J28 note R8 

98. Fla—Roton v Slate, 12 So 010. 
SI Fla .Sll 

99. Cal -v Kilviiif^ton S7 P 

700 104 Cil SG IS \rnSU 73 

1. Mo--State V Did be Ff^er, 2 S\V 
2Si,, SO Mo SG‘> 

2 Kv—Dirxlb* V Common\e ealth, 64 
S\V UNO, 111 K> 866 2S Ky L 
1.107 

3. ITS—U S V Gilliam, DC, 2r> 
F C.Ts No IS 20.Ta, 1 Ilayw & 11 300 

4 Tex— Fi end v Slate, 210 SW 

6SS 85 Tex Cr 3 21 

30 C J p 22S note 61 

6. e^.il “Peopb* V Sliver, 308 P 2d 

4 16 t'al 2d 73 4, prior opinion 

App , 102 P 2d 761 

9. Ala-Hill V State, 46 So 864, 
1.66 Ala 3 

7. Ill — People V Klein, 137 N E 

145, 305 111 141. 


8. US—De Grool v U S, CCA 
Alaska, 78 F 2d 244 

Ala — \V aslnngton v State, 123 So 
277, 23 Ala App 2.’)3 

low.a—Slate v Kelly, 19,' N W 611, 
196 I..wa 8'»7 

Kv—Smith V Cominonvveallh 268 .S 
W ,S28 206 Ky 72 S Cornlis v 

Commonwealth, 246 S W 132, 196 
Ky 804 

Mo—State V Moore 29 S W 2d 148 
—Stite V Yates, 25b S \V 809, 301 
Mo 2 ■) 5 

Tex—MussU white v State, 3S2 SW 
2d 83S 127 T< \ Ci 590—Heckham 

V State, 300 S W 2d 764 133 Tex 

Ct 206—S( hut/. V State, 257 SW 
880, 96 TexCr 287 

30 CJ p 228 note 66 

AdmKmbilitv of evidence tending to 
.show killing in stlf-defense where 
d* fense is accidental killing see 
supra S 267 

Particular f ircumslances admissible 
see infra 272-281 

9. Ala—Fancher v State, 117 So 
42.1, 217 Ala 700—Tyler v State, 
92 So 478, 207 Ala 129—Jarrell v 
State, 1.15 So 146, 22 Ala App 301 
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—Dennic V St ite 109 So 183, 21 
A1.1 App 4 15—Gotcher v State 101 
So .310. JO M I Apr) 207—Pussidl 
V State, 97 So 815. 19 Ala App 
4 25 

(^al—People v Mit^urdy, 3.5 P 2d 569, 
no (\il \i)p p)') 

Ill* Peoi)le V H.tuke, 167 NE 1, 
33.3 Til 217 

Iowa—Stall V Ibice, 200 NW 195, 
198 Towa 747 

Kv— Si(‘warl v Commonwealth, 118 
SW2d 7:4. 271 Kv 403 -Huff v 
(Commonwealth, .59 S W 2d 985 218 

Kv 700 —(It iflin v Commonwealth, 
265 SW 327, 204 783 

La—Stnt(‘ V Holbrook, 97 So 27, 
153 La 1025 

NM—State v Martinez. 278 P 210, 
34 N M 112 

Okl - \dam^ v State, 70 P 2d 821, 62 
Okl Cr 167- -Graham v Slate, 220 
P 967. 25 Okl Cr .372 

Tex—Fagan v State. 14 S W 2d 838, 
112 TexCr 107—Brown v State, 
281 SW 210, 103 TexCr 420 

Wyo—State v Floiy, 276 P 458, 40 
Wyo 184 

30 CJ p 228 note 67, p 247 note 13. 
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sibiHty of evidence, to assume the nonexistence of 
such facts, even though they bear on the question 
of guilt or innocence,^® but where the evidence of¬ 
fered relates to and tends to prove all the facts re¬ 
quired, and those facts bear on the question of the 
guilt or innocence of accused, the question whether 
such facts are established should be submitted to the 
jury, together with the evidence, the admissibility of 
which is dependent on the dcteriniiidtion of such 
question When accused submits a particular act 
done by deceased at the time of the homicide as ev¬ 
idence of an overt act of dangerous intentions, the 
act must either be one of such character as would 
per sc be indicative thereof, or it must be shown 
affirmatively to have been done under circumstances 
such as to have led reasonably to a belief that it was 
of that character 

The presumption that a willful, intentional kill¬ 
ing IS murder, as considered supra § 109, does not 
prevent accused from showing, if he can, that the 
killing was in self-defense 

Dcclarahnn^ Where self-defense is set up, any 
of the declarations of deceased, explanatory of ac¬ 
companying acts, are admissible m evidence as part 
of the res gcst«'e Self-serving declarations of ac¬ 
cused made before the killing with reference to his 
anliciiiation of trouble with deceased, his desire to 
avoid it, and the like are not admissible,nor are 
exculpatory declarations made by accused after the 
killing 

Opinions The opinions of witnesses at the in¬ 
quest that accused committed the homicide in nec¬ 
essary self-defense arc not competent as direct evi¬ 
dence 

10. Ln —State v Kellogg, 29 So 285 
104 La 5S0 

11. La—State v Kfllogg, supra 

12. Ala—Cook V State, 69 So 519 
5 Ala App 11 

La—State v liaum, 26 So 97 51 La 
Ann 1112 

13. Mo—State v Lnikin, 157 
COO, 250 Mo 218, 46 LR A ,N S 

14 III—Wilson V People, 94 111 299 
Mo—Statt V Hnnd\, 14 S W 2d 121, 

123, quoting Corpus Juris. 

15. K> —Martin \ Commonwealth, 

199 SW 603, 178 Kv 540 

30 C J p 228 note 71 

16. NC—State v F^eter'son, 63 S E 
87, 149 N C 533 

30 C.1 p 228 note 75 

17. Cal —People v Reed, 52 P 835, 

5 Cal Unrep Cas 967 

18. Iowa—Stale v Coleman, 285 N 
W 269. 226 Iowa 968 

Ky—Noble v Commonwealth, 103 S 


Rebuttal Where self-defense is set up the pros¬ 
ecution may introduce evidence m rebuttal The 
prosecution has even the right to anticipate the de¬ 
fense of self-defense, predicated on the theory that 
deceased brought on the difficulty, and was in the 
act of shooting accused when accused fired,or at 
least the admission of the evidence, before it is 
shown to be competent, is not cause for reversal 
unless special injury resulted 20 Evidence which 
has no tendency to prove that the killing was not 
done in self-defense and is not otherwise relevant, 
however, cannot be introduced by the prosecution 

§ 272. -Character and Habits of Deceased 

a In general 
b Knowledge of accused 
c Necessity of claim or showing of self- 
defense 

d Habit of carrying weapons 
e. Showing by prosecution of peaceable 
reputation 

f Manner of proving character 

a. In General 

Where there is evidence tending to show self-defense, 
or the character of the transaction is in doubt, the repu¬ 
tation of the deceased for violence, turbulence, and blood¬ 
thirstiness, as well as his actual character with respect 
to such matters, can be shown, but the evidence should 
be confined to the trait of character which is in issue, 
and his general oi moral character should not be Inquired 
into 

Where there is evidence tending to show self-de¬ 
fense or the character of the transaction is in doubt, 
the reputation of deceased for b(ing a violent and 
dangerous character can be shown for the purpose 
of showing a reasonable «ip])rchcnsion of immedi¬ 
ately impending danger on the part of accused,22 

App, 11 So 2d 563, cortioran de¬ 
fin'd 11 So 2d "iGS—Sandeison v 
State 181 ,So 506, 28 Ala App 216, 
rov(.rsed on other K*<^unds 181 So 
508, 2 36 A In 2 7—Daufiherty v 

Stall 139 So 4 39 24 Ala App 591 
^^lz—Mendez v State, 229 I* 1032, 
J7 Ariz 82 

Cal—T’eopk v .leflerson, 93 P 2d 230, 
‘34 Cal 4pp 2d 27.S—T’(*oplo v Park¬ 
er, 40 I’2d 8‘36, 4 Cal App 2d 421 
D(‘l—State V Gordon, 181 A 361, 7 
WWHciTr 219 

DC—Preston v U S , 80 F 2d 702, 
65 App DC 110 

Idaho—State v Wilson, 243 P 359, 
362, 41 Idaho 616, citing Corpn« 
Juris. 

Ill —People V Brindley, 17 N E 2d 
218, 369 Ill 486 

Iowa—Slate v Rhone, 275 NW 109, 
223 Iowa 1221 

Ky—Kinder v Commonwealth, 92 S. 
W2d 8, 263 Ky 14'5—Conley v. 


S W 
. 13 


W 2d 258 267 Ky 809—R^tes 

Commonw'ealth. 17 S W 2d 757, 229 
Kv 617 

Okl — Xiistin V Stale, 228 P 1113, 
28 Okl Cr 73 

Tex—Watson v State, 59 S W 2d 126, 
123 Tex Cr 360—Sanford v State, 
185 SW 22, 79 TexCr 34.5 

30 C J p 228 note 77, p 2 17 note 25 

19. Ma—Stevens v Stale, 35 So 
122 138 Ala 71 

20 Cal —People v Tokum, 60 P 
6S6. 118 Cal 437 

21. Iowa —State v Coleman, 285 N 
W 269. 226 Iowa 968 

Kv—Brown v Commonwealth, 74 S 
W 2d 939, 2.55 Kv 486 

La—State v Fisher. 122 So 858, 168 
La 584 

Va —Counts v Commonwealth, 119 S 
E 79, 1.37 Va 744 

30 CJ p 229 note 80, p 248 note 28 

22. Ala—Russell v State, 122 So 
683, 219 Ala 567—Wilson v State, 
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particularly under the circumstances prevailing at 
the time of the homicide,23 and accused may alhO 
show Ihc general reputation of deceased as to iis- 
mg hrearms or other deadly weapons when engaged 
in quarrels 24 Kvidcnce of the actual char.icter of 
(lecc.ised as well as his rc])Utation regarding tiirlni' 
lence, violence, and similar matters is admissible 
Evidence as to the character of deceased should be 
confiiud to the trait of character \\hich is in issue, 
and the inquiry should he limited to his character 
as a violent and dangerous m,iii,27 nnd not extend¬ 
ed to embrace his general characlei,^^ or his moial 
character,23 as whether he was honest, or a thuf, a 
garnhler, etc ,33 or other jiarticular tr.iits oi chaiac- 


Icristics 31 Evidence as to the unpleasant relations 
existing between deceases! and a pariicul.ir witness 
and the lalteEs unwillingness to work under de¬ 
ceased IS not admissible Even tin ch.iracttr of 
(leecMsed for ])CMee and quiet, not collided with his 
character as a \iolent, dangerous, tinlnileiu, and 
l)lo()dtlnrst> man, is not ]no\a1)le 1)\ accused*^' 
W'heii It IS shown that, iieeoidmg to gtiieral reputa¬ 
tion, deceased was a dangerous and bloodthiist) 
man, it may he shown fuither that .iceording to such 
lepiilalion he would act stealthily and treacherous¬ 
ly *4 ft been held th.it a mere qn irrelsomc and 
fighting chaiacler cannot he shown,"’ hut there is 
other anthoiiiy holding to the coiilraiv,^^ and that, 


i^ommonweallh, 8 y W 2d 415, 22’) 
Ky 275 

Mass—r'ommonwonUh v Krslo, 146 
N-E 700. 2.51 Mass 2 75 
Mich—I^oplo \ Olluri. 284 W 
642, 2Sh Mich 51- I’ooplf v Punn, 
206 N \V 508 22?. Mich l8.5- I'm- 

ple V ^NaltL'ls, 104 s; w r»hS. 222 
Mich 67(1 

—And('rson v Stati', 170 So 
560, ISl Miss 200 -Sprinkle v 
Stcite 102 So S14, 127 Mi^^ 7U 
Mo—Slatf V T>3avlor 40 8 W 2d 107 0 ' 
'!2S Mo 335 

NO—St.Uc V Oh'irnpion 22 S M 2cj 
2J2, 222 NO 160—State 1.(Fiv¬ 
ers, iO R K 2d 4S8 221 NO 18 1 

Okl —Murphy v Slalo. 112 1> 2(1 418 
72 Okl CY 1 — E<iwards v Slate. 4<S 
V'2d 1087 r>S OkUh 1,*; 

Tt's—U.'ill V SIU(', 18 S W 2d 641, 
in Tt'xOr 5S 

Wash—Slate v Moore, 4.5 P 2d 605,^ 

3S2 Wash 111 j 

WVa—Slate V ISsipli's 115 RE 580,' 

106 WVn 262 

20 OJ p 229 note SI -22 CJ p 17.5 
note 72 ' 

As tending- to show who was ag-- 
gressor 

(1) In a prostiiilion for iiiLiirter 

court irroperly limited testimonv as 
lo dec e.ised's (haracter .qnd disposi¬ 
tion to sucdi evicItiKo w hu h K ndt d 
to show which pci son W'as the n>;- 
^i^rtssor—Eawrrt IK ( v Rt-ile JIO 1’ 
81)5. 20 All/ 247, rehonTinp: denied 

21l P .511, 29 An/ !1S (filioiari 
denied 16 set 201 269 US 5S5, 70 

E Kd 125 

(2) I'In idem ( of dariK‘-ious ch.arac- 
te'r ol d«coiS('cJ was admissible only 
to t oi lolioi.iU li''-1 iiTion V that he pro¬ 
voked fal.il dillifullv by making fi 
hosidc ch inonstialiori or (onimittmji 
.an o\eiL act —Slit c v Ru h.iulson, 

7 11 So 5S7, 17.5 Lei S2 5 

(5) So in i>i(>s«tuLion wlierein 
sclt-ch (< ns( IS an isslm , ac i usod iriav 
pTovt that Ajctim had h.ad tlie Kori- 
c ral 1 ( put a i ion of be jn^s a v lolc riL and 
daii{-( Tous man to sliow'' who proba- 
bU litKan tht dinaultv 
\ik- Prid^is A StciLc, 4 S W 2d 12 
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Tex-Meeks v State. 117 S \\ 2d 

454 l’.r)Tox(b 170—Ross \ St.ile. 

29 S W 2d 5M, 11.5 Ti \ CY 1,5 2 

(1) On the e)1ht‘i ti uid it has pttn 
h«‘lci th.it e\ id( lu c of dcc( isiJ’s rc p- 
lit itK'ti v\ IS in idmissible to mdualf 
prohaliiliiA (hat dcceasid was ‘ic" 
tirissoi —Stale V I*adnla 1 }S A 4.56 
106 (’’onn 154 

In pi*osecution for assault with in¬ 
tent to mnrAer 

(1) \\''hc n (‘V idc net has been intro- 
duoed from which tho jury may (md 
that the person imurid was the as¬ 
sail int, (AidciKc of his VMt lous dis¬ 
position or of threats ni.adf .iniinst 
.leeused i^i admissit»It* as tindiiig^ to 
show the cir< umstanoes bv w hu h ac¬ 
cused vv.as surrouncU'd 1h( extent of 
his apparent danf,* r and thi' motive' 
by which he w is inliiien< i‘d—People 
V Dugas 141 NE 760, 010 Til “01 

(2) So Where 1>i(t< is sonu* evi- 
d( nc t ot se 1 f-deft rise exclusion of 
(vidincc that pioscdiimt, witness 
prior to and at turn of clitficullv, h.id 
general i(‘tuit.itioii of being a viojint 
quiiTflsoim, and turhulirit rii.in, and 
that siH h reputation was known to 
accused w.is eiTomoiis Amnions v 

St Ui , 231 P tJb, 2S Okl CY 133 
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27, AI.t — Vnderson v St rale 2 So 2d 
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where particular circumstances, known to accused, 
are shown to have existed at the lime of the homi¬ 
cide, evidence of the reputation of deceased for 
(|iiarrelsomencss under such conditions is admis*?!- 
blc.37 

Intoxication While evidence of the intoxic.ition 
of deceased it the time of the difficulty ma> be ad¬ 
missible, as discussed infra S 27S, his habits with 
ufcrence to bciiij^^ intoxicated cannot be shown*^ 
wliere bis condiiion at th(‘ linu (jf the homicide is 
shown,or wlieie, on the other hand, there is no 
e\idenee that lu hael been elriiikin^ on the occasion 
in (|iu stioii 

S'lib^cqacnt character The ^reiural character of 
the prosecutor as a violent and danqeious man, at a 
time subst(|ne'nl to an allej^cd assault with intent 
to murder made ein him by accused, is immaterial on 
a trial tor tlie assault 

b. Knowledge of Accused 

In Older to admit evidence of the violent character of 
deceased as beaimg on the <)pprehension of danger by the 
accused, it rriu^t appear to have been known to him, 
consequently evidence of his knowledge of such character 
IS admissible As beaiinq on the question of who was the 
aggressor, however, evidence of the character of the 
deceased is admissible although the accused had no 
knowledge thereof 

It is rally consi(U‘rtd to bo iuc(_ssar>, m or- 
d( r to admit OMdenco of the d.mji^oious and Moknt 
cliar.Lctci of ckrc.istd as biariiui' on tlu ajipichon- 
sion of danger by accust-d, lluit tins should a])])oai 
to ha\t boin knovyn to him as otlurwiso it could not 
h<i\ I mfliioncod hmi,^- and honco ovidonco of ac¬ 
cused’s knowlcdi^t of such chaiactcr is admissible ‘ 


Tt has been said that such knowledge is involved in 
a proposition to prove the general character of de¬ 
ceased for violence, for if it is proved that his gen¬ 
eral character in this respect was bad it would rea¬ 
sonably apjiear that accused knew this as well as 
fithers,^^ although the rule does not ajiply to dece¬ 
dent’s reputation at other times and places than that 
of his killing where no overt act of deceased has 
been shown,but, on the other hand, there is au¬ 
thority holding It jiroyier to exclude what the neigh¬ 
borhood believed, limiting the issue to what accused 
had heard and believed As bearing on the ques¬ 
tion of wffio w^as the aggressor, how^wer, it is not 
essential that accused shall have had knov\ ledge of 
the character of deceased to yiermit proof thereof ^7 
While no evidence has been introduced as to the 
Moknt character of deceased, a question tiskid of 
ticcused as to whether he knew that deceasid was a 
blooellhirstx, vieilent man is proyierly excluded 

c. Necessity of Claim or Showing of Self-De¬ 
fense 

Evidence of the violent and dangerous character of 
the decedent is inadmissible unless there is a claim of 
self-defense suppoited by evidence of some overt act or 
hostile demonstration on the part of the decedent or one 
of his confedeiates, and consequently such evidence is 
not admissible where it appeals that the accused provoked 
the difficulty, oi was m no danger, or did not believe 
himself to be in dangei, or did not avoid the difficulty 
when he might safely have done so, or where he claims 
the killing was accidental, or denies that he killed the 
deceased 

In eirclcr that cvidemcc of the Mokiil and elangcr- 
ous character of decease'd or tlu person assaulti'd 
ma} be admissililc, there must be a claim of self-de¬ 
fense, suyiyiorled by some CMekncc^**^ It is within 


37 N (’ StHlt V v’.'oiawav 107 S 
K 11-! IM Me'* 501 

U) (.'• I p a) iioit Of) 

38 Ala — NciKori v State, 40 So 

Insufficient foundation for testimony 

in pro^tiulion lui iriurdeT, 
de<(*isid’, widow tcslilnd loi stal< 
at ol Iri.il f)i loi to proof of at- 

I ick bv d« t ( asod on lU i U‘^f d orif venr 
befoT( lolling dt ( ( as( d was m- 

loMcated, sustaining ohiotlion to 
qiitstion on c ross-t xaminal ion 
Mh(‘lb(‘T df((ascd had iialnt of drink¬ 
ing intoxuatmg iieiiior was proper — 
I’foplf V Otosco, liTI 1' SJ, 7 1 (\al 
Al>i) .ISO 

39 N (" State v Canup, 105 S iC 
32J ISO N (" 73<) 

^.0 C J p 230 note OS 

40. Ala—Sanford v State, 57 So 
134, 2 Ala \r>P SI 

41. Tex—Burks v State, 49 SW 
389. 4 0 TexTi 167 

42. Cal—I’eople v Hoffman, 232 P 

974 195 Cal 295—J’eople v Jeffer¬ 

son, 93 P 2d 230, 34 Cal App 2d 278 


eXdo—(Xitaliin N People, 9J P 2d 
<S97 10 1 eX)l„ .-is,-, 

ikiiin—‘slate v I’adula 1 *8 A 150, 
10(, e\nin 4"i4 

111—Peoj.b* V \ll<n 37 N H 2d 874 
178 ni 161 

Ma^s—Commonwealth v bVslo 14 6 
N H 700, 231 Mass 275 

ISlKh IVt>ple \ Wallers, 194 NW 
5 bs 22.J IMuh 676 

JMo—Stile V Cirroll, 62 S W 2d 86 J 
Jli Mo 558 

30 C .1 j) 230 nott J 

43 (’’fil -People v Jefirrson, 9 1 P 2d 
230, U (”11 \pp 2d 278 

Ill—People V Allen, 37 N K 2d 851, 
378 ill 164 

Miss— St)nnkle v State, 102 So 814, 
137 Miss 731 

Ohio—Mt(,aw V State 174 NR 741, 
123 Ohio St 196—Nelson v StaU, 
181 N R 448. 12 Ohio App 252 

10 (M p 230 note 4 

44. SC—Stale v Turner, 6 SE 891 
29 S C 34, 13 Am S H 706 

45. La—Slate v Blassengamo, 61 
So 219, 132 La 250—State v Nash, 
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11 So 7 52 45 La Ann 11 57, modi¬ 
fied on otlur grounds on rehearing 
13 So 734, 4 5 La Ann 11 57 

46. Mi(h—I’eoplt v A\ alters, 19f N. 
W 53S, 22J Muh 676 

47. (.’al— I’eoph v letteison, 9.3 I' 
2d 2 10 3 1 (\il App 2d 27S 

Mic h — Peojile V (Mlura, 2S4 NW 
643 288 Midi 54 

30 C J p 230 note 7 

48. Via—Dean v State, 17 So 28, 
105 Ala 21 

49 Ala—r)elhndge v Sttite, 8 So 2d 
160 , 24 2 Ma 67 7—Sanders v State, 
7 So 2d 4 83 2 12 Ala 5 55—Lambert 

\ State 93 So 708, JOS Ala 42— 
Sludemever v State, 93 So 528, 
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So 310 28 Ala Xpp 590—Dredd v 
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—King V State, 134 So 133, 24 
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the discretion of the trial judge to determine when 
a proper foundation is laid,^^ which, according to 
some authorities, may consist in the testimony of 
accused alone,but according to other authorities 
the iinsiip{)ortcd statement of accused is insufTi- 
cicnt There must be evidence of some overt act 
or hostile demonstration on the part of deceased^^ 
or one of his confederates®^ of such character as 
would per se be indicative of dangerous inten¬ 
tions,®® or It must be shown affirmatively to have 
been done under circumstances such as reasonably 
to have led to a belief that it was of that charac¬ 
ter Kvidcncc of the dangerous and violent char¬ 
acter of deceased is not admissible wheie, at the 
lime such evidence is oftcred, it appears from the 
evulcnct already introduced that accused piovoked 
the difficulty,or was the assaiLint,®^ where he was 


m no danger of loss of life or serious bodily harm,®'* 
or did not believe himstdf to be in such danger, 
or there was nothing to excite the fears of a rea¬ 
sonable man that such danger existed where he 
did not retreat uhile he might safJy have done 
so,®2 where deceased was retreating or running 
away from accused at the time (j 1 the killing,®^ 
or had declined further to combat before the fatal 
shot was fired or where it is cbniued that the 
killing WMs accidental,®® oi accused denies that he 
killed deceased 

d Habit of Carrying Weapons 

As a general rule, where the evidence tends to show 
that the accused acted in self-defense, evidence is ad¬ 
missible to show that the deceased was in the habit of 
carrying dangerous weapons or had the reputation of 
doing so, provided such habit or reputation was known 


Ga—('’tiapman v State. 117 SJ<: 121 
155 rja 393 

Ill—People V Moore, 14 \ K Jd 491, 
368 Ill 455 

La—Stale \ Stratner, ISJ So 571. 
PM) La 157 

NP—State V Haldwin, 114 SE 837, 
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58 OM (> 15 

Tex—Mcriilloiiqh v State 132 SW 
2d 112. 117 TcxCr 577 
Vt—State V Les( ord. 117 A 312, 
96 Vt 85 
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SE2d .51)9, 179 Va 752 
10 P I p 210 note 10 
Evidence as to ehaicKter and habits 
of deceased generaUv see supia § 
222 

There must he evidence of some 
demonstration which, aUhout^h con- 
sitleied iridt p< nd^ nl l\ of tht dan^ei- 
ous character of dirt isi’d, niiKht 
have been regarded .as innoi ent or 
harnilesi, wh( n re< ♦ ived and consid¬ 
ered in coTinf(tioM witli or ilhistiat- 
cd l)\ such fh.iracter rna\ arouse a 
reason.able belief of jmmiTU‘iU peiil 
Conn—State v l^adula, 1.18 A 456, 
106 Conn 454 

Fla—Hart v State, 20 So 805. 38 
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Showing* sufficient to admit evidence 
of dangerous character 
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218. 169 Ill 481, 
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175 La 82 3 
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19 S (n .16, 278 US 611, 73 L Kd 
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52. (4a—Liillman v State, 141 SE 

371, 166 (4a 29b—Fones v Stati 

114 SE 126, 151 (4a 423 
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53 Ala —Kussell v State, 122 So 
681, 219 Ala 567 

Atjz- Mendiz v State, 229 P 1032, 
27 Ariz 82 

Ind —Howe v Slate, 115 NE 81, 186 
Ind 139 

La —Slate v Straenor, 182 So 571 
190 La 457—State v Boudrtaux 
169 So 459, 186 La 4 31—Stati v 
Maines, 161 So 121, 183 La 4 99 - 
State V Drsololl, 158 So 825, ISl 
La 119—Slate v Bridges, 144 So 
602, 175 La 872— State v Richard¬ 
son, 144 So 587, 175 La 82 3— 
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La 121—State v Smith, 151 So 
296. 171 La 452—State v .Joimr, 
112 So 503, 163 La 609—Stale v 
Steele. 109 So 49 1, 161 La 706- 
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evidence affecting sr 11-defense means 
an\ act manifesting to rmnd of rea¬ 
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to the accused; and where such a showing is made evi¬ 
dence is admissibie to rebut it. 

While there is authority apparently to the con¬ 
trary, based on the rule that an accused may piovo 
the general rc]nitation of deceased for being a vio¬ 
lent or turbulent pc’rson, but not his reputation for 
committing any particular unlawful act,®^ 
eral rule is that, whcie the evidence tends to show 
that accused might have acted in self-defense, evi¬ 
dence IS admissible to show that deceased was in 
the habit of carrying firearms or other deadly weap¬ 
ons or that he liad the leputation of habitually be¬ 
ing armed It must, of course, ht made to appear 
th.it such habit or reputation of deceased was 
known to accused, as otlicrwisc it could not have 
influenced his conduct,and evidence showing such 
knowledge is ridniissiblc but it has been held that 
if It was generally known th.it deceased was in the 
habit of canning firearms it is reasonable to assume 
that accused kiuv^ of that habit as well as others,’^* 
although tluTc is no such prc'sumption wheic ac- 
cuscel and dcceelent live a consider.ible distance 
.ijiart Where theic is no cl.urn or e\idcncc that 
the killing was done in self-defense, CMclence of <lc- 
ceased’s habit of going armed is inaelmissible 
Where .in imfiienell} feeling existed betw^een ac¬ 
cused .ind deceased for several months before* the 
homiciele, it was eiror to limit evidence of the fact 
of deceaseel’s c.irrying arms to a short period pre- 
ceeling the tr.igeely,"^ but what deceased said months 
prior to the homiciele with regard to his carrying 
fircaims is not admissible ein a ejucstion of self-de¬ 
fense Since a gun is a weapon not readily hid¬ 
den about the person, evidence as to the reputation 


of deceased as to carrying a gun is immaterial, as, 
even if accused knew of the habit of deceased to 
carry a giin, he might readily see that deceased had 
none with him at the time of the difficulty 

In rebuttal the prosecution may introduce evi¬ 
dence to show that deceased was not in the habit 
of carrying weapons,'^'^ or that he was never known 
to use weapons of any sort in any of his fights, ei¬ 
ther as boy or man,^^ but it is held that where there 
IS testimony lending to show that deceased was mak¬ 
ing a move as though to draw a pistol, evidence that 
he was not in the habit of carrying a pistol is in¬ 
competent 

e. Showing by Prosecution of Peaceable Repu¬ 
tation 

Although such evidence cannot be introduced by the 
state in the first instance, rebuttal evidence showing the 
deceased to have had, at the time of the homicide, the 
reputation of beinq a quiet and peaceable individual is 
admissible where the accused has set up self-defense and 
introduced evidence tending to show the turbulent and 
violent cnaracter of the deceased, and such evidence is 
also admissible under express authority of some statutes 
where there is evidence of threats made by the de¬ 
ceased 

'J'he slate is entitled to show the good reputation 
of deceased, where such reputation has been jiut in 
issue by accustd Where accused has set up self- 
defense and introduced evidence tending to show 
tlic turbulent, violent, and eju.irrclsomc character of 
deceased it is competent for the piosecution in re- 
liiittal to introduce evidence showing the reputation 
of deceased to have been that he w'as of a quiet and 
])eaceable chaiactor,limiting such inquiry, how¬ 
ever, to the general character of deceased as a qui- 


67. Ark—eiiahani v Rtatc, 3 S W 2d 
15, 17G Ark 219 

Klti -I’alrn v Slate, 184 So 8M, 135 
Fla 25S 

68 . Cal—People v Sinffh, 2 18 P 986, 
7S e''til App 4 88 

PC’—Preston \ US, 80 P" Jd 702 
65 App DC no 

Oa—(4il)son v State, 168 ,S E 47, 176 
Ga 381 

Kv —Kindi'i V Commonwealth, 92 S 
VV Jd 8, 2 63 K\ 14.'. 

Mass —Commonwt alth v Presto, 146 
NE 700, 251 Mass, 27.") 

Miss— Sprinkle v State, 102 So 8 44, 
137 Miss 731 

30 CJ p 2J1 note 28 

Possession and use of weapon see In¬ 
fra 1} 278 

69. Ala—Nuholson v State, 118 So 
814, 22 Ala App 635 

111—I’eople V Allen, 37 N E 2d 854 
178 Ill 164 

30 C .1 p 232 note 20 

70 Ill —I’eople v Allen, supra 

Miss—Sprinkle v State, 102 So 844, 
137 Miss 731 

30 CJ p 232 note 30 


71. SD—Slate v Yokum, 84 N W 
.389, 14 SD 84. modifvmp: relit ar- 
mi^ on other grounds 79 N \\ 8 15 

USD 544 


72 Aik—Pong v 
387, 72 Ark 427 

State 81 

S AV 

73. Ark—AA^ilhs \ 

Stale, 251 

S AV 


439 160 Ark 69 

Mass - tVmunonwoalth v P’esto, 146 
N K 700 251 M.ass 275 

,30 CJ p 232 note 33 

74. T( \ -Dctker v Stale, 190 S AV 
18 3, 80 Tex Cr 186 

75. SI) -State v Yokum 79 N W 

8 1.3, 11 S 1) 541, rnodiHeU on other 

A^rounds on lehtatinK 84 NW 389 
14 SD 84 

76. Ala—Gary v State, 92 So 533 
18 Ala App 367 

77. Cal —I’eople v Adams, 70 1’ 

662 137 Cal 580 

Or—State v Mirns, 61 P 888 36 Or 
315 

30 CJ p 232 note 37 

78. Kan—State v Sayer, 213 P 667. 
113 Kan 190 


79. Tex—McCandless v St.ate, 67 
SAV 6 72, 4 2 Tex Cr 58 

80. Ttx—Ilenrv v State, 220 S W. 
1108, 87 Tex Cr 148 

81. AH —Webster v State 93 So 
.345, 207 Ala 6(.8 

Vri/.—Purnell v State, 268 P 611, 
34 Anz 129 

Cal—People v Fitch, 81 P 2d 1019, 
2 8 Cal \pj)2d 31 

Ga —MtKie v State, 140 SE 625, 
165 Ga 210 

Kv—Ftr^cuson v Commonwealth, 34 
SAA"2c] 939 237 Kv 93 
N C —Stall* V Champion, 22 S E 2d 
2 12, 222 NC 160 

Okl—Prock V State, 32 P 2d 88, 56 
Okl Cr no—Cody v State, 214 P 
201, 23 Okl Cr 236 

T’a—Commonwealth v Castellana, 
121 A 50, 277 Pa 117 
AA'^ash— State* v Stone, 13 P 2d 427, 
169 Wash 233 
30 CJ p 232 note 40 
Fair lighter 

Where aecu.sed in murder prosecu^ 
tion offert-d evidence that deceased 
was dangerous fighting man, state’e 
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et, peaceable man, or as a violent or dangerous 
one but it has been held that the prosecution 
cannot m the first instance and as a ])art of Us case, 
before anything as to deceased’s character has been 
••hown by accused, introduce evidence showing de- 
etased to have been quiet and peace.dile*^ Within 
this rule, evidence of the acts of deceased consti¬ 
tuting pait of the res srest.T and showing him to be 
a dangerous man (lo< s not anlhori/e the production 
of evidence by the state on his lejint.ition for being 
cjuict and peaceful Testimony by accused, 
brought out on the slate’s cioss-examination only, 
IS not sufficient basis for such evidence on behalf 
of the state There is, liowevcr, aiithoiity for tlie 
view that a jilca of self-defense and evidence in 
support therefjf, showing an attack liy deccasc'd, is 
sufficient to let in evidence by the prosecution that 
deceased was peaceable and quiet, although accused 
has not attacked his general character in this re¬ 
spect 

Under some siatntcs, evidence of the peaccalile 
character of deceased is admissible where there is 
evidence of thre.its made by hini,^'^ except where 
the threats arc part and parcel of the immediate 


difficulty,but the privilege of the state extends 
no further than the statute provides,and the state 
cannot introduce such evidence in the first instance 
before the introduction by accused of evidence rel¬ 
ative to the character of deceased or threats by 
him 

II is the character of deceased for peace and qui¬ 
etude at the lime of the homicide which is the sub¬ 
ject of inquiry,'*’! but much is left to the discretion 
of the court as to the lime covered by such testi¬ 
mony 

f. Manner of Proving Character 

As a general rule, evidence of the character of the 
deceased or assaulted person must be confined to his 
general reputation in the community within a reasonable 
time of the alleged crime, and evidence of particular 
acts of violence or lawlessness is inadmissible unless they 
were directly connected with the crime charged In 
some, but not in all, Jurisdictions proof of conviction of 
crimes of violence is admissible The state may introduce 
competent evidence in rebuttal 

As cl general rule the evidence of the chaiactcr 
of deceased must be confined to his general reputa¬ 
tion, and evidence of particular acts of violence or 
lawlessness is inadmissibU unless ihc^y were di- 


ovuli'nce on rfbiittal of do( ensrd's 
icput lUon as fair fighter was admis- 
sihh --D.iughertv v Stale, 139 So 
439, 24 Ala App 591 

What amonxLtB to attack on character 

(1) A((use(l may attack a defeated 
p( rson's reputation hy his own lesti- 
nion\, as well as hv the tcstimonv 
of oth« rs, as nspects the state’s 
light to rebut su( ti attack b> < vi¬ 
de nc'c of def(MS(d's good ehaiac ter 
and accuse (Is testinioru that h«* had 
he aid Hint d«cins(’d w is a clangimus 
man and knc*\\ that his> own life was 
in danger lioni deceased made such 
i« bullal proper —Itay v State, 124 
S VV 2d 119, 13C TixCT 24(. 

(2) Evidciicc of sp»>c ili<‘ acts of 
dice i-^c d, when aclnnssililt , tending 
to show his \K)lent and dangirous 
(h.iri<1«t, .lUthorizc’s Iht staO, on 
rebuttal, to show his gentral reputa- 
tn-n in such regald to bt good- 
St Uc V Todd, 214 P 899, 28 N M 
518 

(3) either illustrations see 30 CJ 
]) 222 note to [a I 

Opinion, and personal observation 

V\lni( \vilnc*ssts in minder pio&c*- 
culioii ciUHlitud undei puipei cim^s- 
lions to testify concpining de¬ 
cease cl's le put alum as a pcMcenble 
citizen, obuetion that such witnesses 
testified from the ir own opinion and 
pt 1 sonal obs(r\atu)n went to the 
weij^ht rather than admissibility of 
Iheir testiiiionv—Eas v State, 12 1 
SW2d 119, 136 Tex Cl 240 


82. NO-—State v Champion, 22 S E 
2 d 212, ‘>22 NC 160 

30 C J p 232 note 41 

83. A1 1 - Isom V Stale, 174 So 538, 
27 Ala App 488 

Cal—People v Hoffman 232 P 974, 
195 CaJ 295 

Mull—People V Dunn, 206 N \V 568, 
23J Mich 185 
30 C I p 232 note 42 
Evidence not basis for rebuttal 

(1) Evide^nce that an insulting 
j proposal bv dece.ised to accused’s 

wife and daiightc^r was communicat- 
c'd to him the' night before the homi¬ 
cide did not enlUb* the* state to sliow 
the good charnetcr ot deceased — 
Webster v State, 93 So 545, 207 Ala 
008 

(2) Se) evidence of deceased’s rejiu- 
tation as pc'ac < able citizen is not ad¬ 
missible niertl\ because accused has 
interposed pb'a ol silf-dctensc and 
oil c red evidence that deceased was 

iggressor- Miller v State, 72 P 2tl 
520, 0 1 t>kl Cl 61—(^oulson v Slate, 
291 ]’ 152. 48 Okl Cr 206 

(3) Other instaneos see 30 C J p 
23 2 note 42 |bl 

84 Tex - liiillook v Stale 105 S 
W 190, 4 3 Tex Cr 419 

85 Tex —Ilirrett v Slate, 215 SW 
858 80 TexCr 101 

86 . Inel —Till iwlev v State, 55 N 
Ij: 95, 15 1 Ind 375 

;() C J p 233 note 45 

87. Te \ —Butler v State, 100 S W 
2d 707, 131 TexCT 543—Clvburn 
V State, 90 SW2d 248, 129 Tex 
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Cr 581—Chappe 11 v State 61 S W 
2d 842, 1 24 Te X Cr 187--Pollard v 
State, 45 S W 2d 618. 119 TexCr 
4 52 M.ilth. ws V State, '38 S W 2d 
815 118 TexCr 408—Pnss v St ite 
29 SW2d 381, 115 TexCr 152 — 
Denson v State, 298 SW G04, 107 
TexCr 649— Alexander v Stale, 
255 SW 408 95 TexCr 497—Fer¬ 
guson V Slate, 252 S VV 290 95 

TexCr 212—Uu hardson v State, 
25; SW 27; 91 TexCr 610— 

Dunn \ Stale, 242 SW 1019, 92 
TexCr 120 

30 r J p 233 note 4C 

Statute held applicable to prosecution 
for assault with Intent to murder 

Tex—Du VIS \ Slate, 5 S W 2d 987, 
109 TexCr 5 10 

88. Tfx—Poll lid V State, 4 5 SW 
2d 618, 119 'J'c'xO 452- Henry v 
State, 220 SW 1 108, 87 Tox Cr 

148 

89 T(‘X —Ross V Stale, 29 S W 2d 

181, 115 Te X Cr 152 —Martin v 

State, 17 SA\ 2d 101.9, 112 TexCr 
521—Denson v Stale. 298 SW 004. 
107 Te X (fi 0 19 

90 Te \ Folinsoii v State, 95 SW 
2d 908 1 30 Tc'x Cr 590—Pollard v. 
Stntf, 45 S W 2d 618, 119 TexCr 
4 52 

91. Mo—St itc V l^eltit 24 S W, 

1011 119 Mo 410 

92. Mo — State v l‘>e1lit, supra 

S>3. Ala —Lambert v State, 93 So 
708, 208 Ala 42—Studc.meyer V 

Stale', 93 So 528. 207 Ala 009— 

1 Daugherty v State, 139 So 439, 24 
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rectly connected with, and involved in, the homi¬ 
cide,especially where accused had no knowledp^e 
of, and was not concerned in, such acts but, on 
cross-examination of a witness for the jiroscculion 
who has testified as to deceased’s j^ood character, 
testimony of particular facts tendinpf to show his 
charactei to have been otherwise may be elicited 
as poms- to discredit the am! ness,and some author¬ 
ities hold that specific acts of violence by deceased, 
known to accused prior to the homicide, may be 
shown,althoup:h it is not error to refuse to per¬ 
mit accused to testify of what he has heaid, con- 
cernine^ such acts, from others unless such acts arc 
so closely connected with the homicide as to be a 
liart of the i es scst.r It is held on the one hand 
that inform.ition conveyed to acciiscfl before tlu 
killing^ tli.it deceased wms a \iolent and turbulent 
man, and accustomed to p;^o about arnud, is admis¬ 


sible whether the informant gained his knowledge 
from the general reputation of deceased or from 
personal observation of his specific acts,*^^ or from 
other sources,^ and, on the other, that evidence as 
to the ch.iractcr of deceased should be based on his 
geneial reputation rather than on the ol)sci\ation of 
the witness “ A witness may have sufficient knowl¬ 
edge of decedent’s reputation to testify with refer¬ 
ence thereto without having had a personal acquain¬ 
tance with him Evidence irrelevant to the issues 
on which It IS offered and tending to discredit the 
character of deceased should be excluded ^ h"vi- 
dcncc of the lempci of the jicrson assaulted is not 
liioper to show' his reputation for violence and 
hloocUhirstiiiLss 

Place and time Evidence of the reputation of 
(kcr.iscd should ielate to the communit}' in which 
he lived,and lo some reasonable time i)rcvioiis to, 


Ala App not—r.tbbs V Stale 127 
So 7SS 2^ Ala \pp 4 7.'j, tertiorari 
U.nitd 1J7 So 790. J21 Ala 110— 
Dfivjs ^ State, 111 So Bl.'i, ‘M Ala 
App on 

ArK --riridKt'? v Slate, 4 S W 2d 12, 
170 Ark ';r)(» 

<'al -TVople V Soul< s, 106 I’2d 6'50, 
41 C.il \pp 2il JOS 

Conn—Slite V C.idula, 1 J8 A 150, 
lOG C’onn 4.04 

Fl.n—r.ilm V Stntc, 181 So S81. 125 
Fla 2 5S 

(Ja—lAt'V A State, 1,50 SF 200, 
12 (la \])j) 157 

Idaho — Stale \ Wilson, 242 P 259, 
202 41 Idaho Clo < it ini?: Coipus 

Jniis 

Kv - Stepall A ronimon>\ ( nIth 10 S 
VV Jd 22S, 2 17 Ka 091—Cox v 

Commonw < a Itli, 27? S W” 515, 209 
Ka 7S7 

J.a -State V Sh.arpf 127 .So 368, 170 
Pa 0 9—<<1 lU- V Williams, 98 So 
7 IS 155 La 9 

Mull lSoi)h V C( llurir, 284 N W' 
oil, 2S8 JMnh .51 

Mo—Stat< V Navloi 40 S W 2d 1079 
22S Mu 2 15 State v llohfits, 212 
S \V 669. 291 Mo 284 
N C — State A A 11 s, 19 S E 2d 

188 221 N (’• 181 

\ M<ilri‘\v V State 80 S AV 2(1 
718 128 Ti \ Cr 2 ?8 1?ti//(11 \ 

State 206 SW 788. 99 Tt x ('i 22, 

lo,iV(‘ to tile S(>( ond motion for T(- 
hoannj; denied 200 SW 1119, 99 
'rex Cr 3 I 

20 C T p 212 note 51 

I*re\ lou*^ nunTiel.s ill f( elinK', or hos¬ 
tile acts peru’rallv see int’in § 275 

WitneBs’ knowledgfe of repatation 

In rnurtlfT case, Avitne.ss AV'ho km w 
deceased, kncAV othoTs Avho knew him, 
and knew his reputation for quie¬ 
tude, m.ay .state w'hat that reputation 
was without prelimin.iry examina¬ 
tion So hotel keeper, acquainted 
with deceased, who saw him about 


lAViee in m i^chborhood Knfw people 
who kn* v\ him and discussed his 
(harm ter with various pcoph*, mnA' 
st.ite fjf(( is( d’s iei>iitation for 
quK tiuk , and AVitness well ncquaint- 
(d with deceased may tistitv’ to de 
* east d s rtinitation for quitUude 
williout shoAAing th.it lit knew nnv 
one A\ho knew cLm eased— People V 
Alpiiu' 2.54 I» 281 81 (\il App 456 
Statements of deceased 

(1) Evidence in niuidcr trial thit 
dee< asecl *-. 010 ! ho Killed pii(‘st in liis 
nn(i\( (uunlrv m inv a ears bt for( 
w.is inadniissiMf* to estahlisli >iis 
th^n(t(r as n violent and danirerous 
man in alanue of < \ iclenoe of eir- 
(umslames surioundmK sueli ottiir- 
KiKc " Commonwealth v KornanK, 
100 \ 902 211 I»a 415 

C2) Tistimonv shoAvinp truth or 
falsilv of si ill ments hA d( < e ised to 
at oust'd rtiTanlinf.' cipc t ili. atl*-. of 
\ioltm-e In dttt.isod toward olli. rs 
w is inadniissihlt whtre atciistd (lid 
not liavi KnowhdKP cit sm li acts of 
violenct piiui to homicide, olht i 
than det t asi d s slattintiils—Hrot k 
\ .stati, 22 I* 2d 88. 55 OkJ Cr 410 

94 Mull—Peo]ile v Ct llura, 281 N 
W 013, 288 Mull 54 

.10 C J p 224 note 52 

95 Conn—.‘^Inte \ Padula, 138 A 
150, 100 Conn 454 

Mont - Stall a Harkins, 281 I’ 551. 
85 Mont 5 85 

'JVx—Ellis V State, 57 S W 2d 170, 
122 T('X Cr 624 

AV A"a — State v I’eoples, 145 SE 289, 
106 WVa 262 
20 (■'J p 221 note 63 
96. Ala - Lanibeit v State. 93 So 
708, 208 Ala 12 
20 CJ p 221 note 54 
Dlscretiou of court 

Th( re was no abuse of the discre¬ 
tion of the court in limiting cross- 
examination of slate’s character wit¬ 
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ness as to hearsay knowledge that 
dettnstd Ivid violated liquor law, 
wh('i(‘ dc(( ised’s r(‘putalion for 
peat ( dhlenoss was eon< erned in mur¬ 
der cast - Stote V Slone, 13 J‘2d 427, 
109 Wash 233 

97 Del - Stalf v Cordon, ISI A 

161. 7 W Harr 219 
WVa —Stall V AValkcr, 115 S E 4 13. 

92 W A’a 4 99 
.^0 C 7 p 224 not( 55 


98 

. W Va 

—St a 1 e 

A AValker supia 

99 

Kan — 

-Stnt(' V 

Bui ton, 66 P 

G33, 


62 K in 

602 



1. 

Tt A. — Mason v 

Stale, 182 

S \V 


1152, 79 

TixCr 

U9—tniilde 

1 S A 


Slat( 1(> 

S W 903, 20 Tex App 

1 ()0 


28 Am S 

R 899. 



2. 

Ala —'1 

’w Utv V 

State ,53 So 

308. 


168 Ala 

59 




Tex—Kogcis \ State, 70 S W 2d 188 
126 Tt X Cr 29 


Proof held insufllclent 

A\ hat AMlruss tlioimht he knew 
from his own knu\vl«d^.M and what 
h(‘ h.ad lies id as to dni.istds having 
( h.irai it'i of d.injitious man A\as u- 
admis'-ihlf as iiisufliiunt to '■hun 
Kemial (harattor as ‘doni. i r».iis, \ 10 - 
]i nt, hloodtliii stA ” —Oiaham v 
State 112 So 9 7 22 AlaApfi 48 

3 ]*a—Conimonwi allh v Prineitiat- 

ti, 101 A .53 200 Pa 587 

4. Mont—Slate v Joncb, 139 411, 

4 8 Mont 505 

5. Ala—AVilIiams v State 107 So 
.27 21 Ala App 227 

6. Ma —Ta< kson v State, 93 So 258, 
18 Ala App 627 

Colo—L\neh v People, 79 P 1015, 
32 Colo 128 

Ga—Ivey v State, 156 SE 290, 42 
GaApp 357 

Tex —Baker v State, 288 S W. 226, 
105 TexCr 291. 
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dencc admissible It is not permissible to show 
the reputation of deceased’s family for violence 

§ 275. -Previous Quarrels, Ill Feeling, or 

Hostile Acts 

Evidence of ill feeling or hostile acts on the part of 
the deceased toward the accused or of previous difficul¬ 
ties between them is admissible where the issue of 
self-defense is in the case and there is a connection 
between the previous difficulties and the crime charged, 
and evidence of difficulties with, or specific acts of vio¬ 
lence by the deceased against, third persons may, in 
the discretion of the court, be admitted if the accused 
knew of the circumstances prioi to the alleged crime, 
but details of prior difficulties are generally inadmissible 
The accused's evidence is subject to rebuttal 

Where tluie is a claim siipjiortid by some tvi- 
(Iciicc of sclf-(lefeiiSL,^*’ or, as it has been well slat¬ 
ed, when IIk jiroof luslifics the giviiij< of a charp:c 
on the law of self-defense,^"' accusexl ma> fe)i the 
])ur])Ose of showing: deeeaseel lo ha\( been the ag- 
gressor, and the killing lo have been necessary in 
self-iU'fensc, iiitiodiice (vidence tending to sheiw 
that deceased entertained hostile feelings toward 
him Thus he may show that there had been pie- 
\ioiis difhciilties or eiinirrels between himself and 


deceased,'’*^ or the person assaulted,and the cause 
of such difficulties/''-'’ explaining his own reason for 
being at the place where the difficulty occurred.^^ 
So, too, accused may show that previous to the kill¬ 
ing deceased had been guilty of acts and conduct 
evincing hostility toward accused,or of conduct 
which would tend to explain the motive of deceased 
111 acting as the aggressor A previous quarrel 
between decedent and .mother conceining accused is 
admissible where it tends to confirm accused s story 
of the killing INlerc declarations of deceased 
which do not show hostility may he excluded,®® and 
an indictment returned at a foimer term charging 
deceased with the offense of shooting at accused is 
properly excluded as without yirobative value 

On the question whether specific acts of violence 
have a relevancy iiideyiendent of the general repu- 
tatie^n of deceased, the authorities se-em to he in a 
state of lioyie'kss confusion, announcing rules rang¬ 
ing from that denying pi oof of specific acts of vio¬ 
lence on the part of ihi* deceased undei any circum¬ 
stances to the other cAtreinc of holding siuli evi¬ 
dence adniissible under all ciiciimstanccs Gcn- 


48. Ain—Til rrv v St.it^, 17.1 407 

J7 \lri ApT> .107 (trtiornri dtnud 
171 So liU M.n H < 

Mo--Stat(‘ V Mcdcher, 1^74 SVV 70, 
.IDS Mo 5()0 
.lO (’J p 11)1 note 01 
KillinK in dofimsf' third per¬ 

son *^06 Infra 5) 2S ’ 

Confederates of deceased 

In 1 nniid.r piosi-c ul i<>n ( x< lusion 
of a<Mis)d’s It'stirnonv in suppoit of 
Ills pUm of set I-d( 1 ensL ns to the 
giini ri Isome disposition of dicrised’p 
two liTothors, .n^ainst whom ate used 
(lainu'd ho was also d<*f( ndin>^ tiim- 
aelf at tht lime of th« killing, w.is 
held irior—State v Koll>, ]'M NW 
f>U, l‘)G Iowa t?n7 

49 Ija—Statt v Hamilton 40 So 
1001 121 Ha 132 18 \nn C.is 981 

Te\ - Jthodi s v Stall 7 S W Jii .110, 
.170 no '1 ex e^r 153, <iuotuiK Cor¬ 
pus Juris. 

60. Al.i—S aiders v St.itf, 7 So 2d 
18 1, 2 12 Ala 515—Tilhs v Stale, 
no So 211 218 Ala 527 
JO (' J p 2 15 noU 96 

51. Ind T —IlcJnis \ US, 52 S W 
(,0. 2 Ind T 50.1 

Mo—St.ite V Hums, 280 S \V 1026, 

10 jO, U2 Mo 17 5 4 1 A H 11 848 

QuolinK Corpus Juris 
AV VO—l>utli,nn v StaLt 210 P 931, 
29 \V\o 85 

52. Ala—ilobinson v Slate, 176 So 
812, 235 Ala 7, denMng certiopan, 
App, 176 So 811, 27 Ma \pp .177 

Colo—Beishenyi v I'oople, 207 P 
501, 71 Colo 432 

Ky—Winkler v Commonwealth, 17 


R W 2d OOO, 220 IZv 70S—Fouie v 
Cemmonwu ilth, 281 SW 058, 214 
K^ 620 (Irillin v Commonwealth, 
215 S W 127 201 Kv 78 { 


Mo—.State v Bums, 280 

S W 

1026, 

1020, 312 Mo 67 1 4 1 

A L R 

818 

quolinR Corpus Juris. 
Wyo -Durham v Stale, 

210 P 

931, 

20 Wyo 81 

30 C 1 p 235 note 98 

53- Ala—Doss \ Stale, 

139 So 

200 


22 1 Ala 00—Fan< h( I v St Ue, 117 
So 42 1 217 Ala 700 --I).i\is \ 

Stale 111 So 641, 21 Ala \pp 140 
—Mills \ Slitf, 104 So 880 21 

Al.i Ipp 46—Woods V Stale, 101 
So ’.11 2‘l Ala \pp 200 

\iiz--HuiK<n V State 2,16 P’ 111, 
32 Ariz 11 1 

Ark—llo^-s V .Stale, 21 S W 2d 760, 
isl \rk m 

Fn — Diih V Stall, 179 So 80 1, 903, 
1’. 1 Fla J12, (iLint; Corpus Juris 
K\ -Muiphv V <'uiimionwt al th J6(> 
SW n, 205 Kj 10 1—Forman v 
Commonwealth 15 S W 2d 150, 228 
rv\ 60b 

Miss Lee v Stale 134 So 185 160 

Miss 11S--'Htster v State, 110 So 
14 144 Miss 789 

Mo —Slate V Williams, 274 SW 50 
Wyo— Duiham v State, 210 934, 

29 W yo 8,1 
30 CJ p 235 note 99 

54. Ala —Craven v State 111 So 

767 22 Ala App 39—Ezzell v 

State, 68 So 578, 13 Ala App 156 
Ill —I’eople V Dugas, 141 N PI 719, 
310 Ill 291 

SC—State V Kennedy, 141 S E. 559, 
143 SC 318 


55 Kv —MiCindltss v Common- 

wi itth 18', S IV nOO, 170 K\ 301 

Tex —Hi ( ker V Stale, 100 ,S W 181, 
SO Ti \ (’r 186 

*,tl C ] p 2 !6 note 2 

56 Kv --Ml C indleqs v Common- 

wtalth 1S1 SVV not) 170 Kv 101 

57 111 —Pi Dpie v Rapp iport, 200 N 

K 111 ;i2 111 412 

K\ —Ross \ Commonwi allh, 2.1 o S 
W 10 202 Kv 20 1 

Mo—Still V Hums 280 SW 1026, 
102'), 312 Mo 17 5, 44 ADR 84S, 
qiiolinp: Corpus June 
’,0 C I p 2’f( note 4 
58. M.a—Downs v St.ite, 93 So 76, 
18 Al.a App 411 

Mo - SlriLi \ P.urns 280 SW 1021 
1020 UJ Mo 673, 1 1 ADR 848, 

unolin^^ Corpus Juris, 
to C ,J j) 2J() notf 5 

Whit hififiined on some previous 
occasions is only t ompeti nt as il- 
lusliatiim" till rnolivis ot the pai- 
tii s, or shov\ inR what tlnv would 
ic.isonoblv do under the ciiium- 
st.iiii es ” Di\idson V (''ommon- 
wcalth 261 SVV 1051, 105 I, 204 Ky 
114 

59 Ky - Alli n v Commonwealth, 
no SW 705, 1 14 Ky 110, 20 Ann 
Cis 884 

60 Al.i—Knott V Stale, 96 So 731, 
10 Ala \pj) 258 

SC—Striti V Stockman, 64 S PI 595, 
82 SC 388, 1 29 Am SR 888 

61. Ga—Wvnn v State. 177 SE 
695, 170 Ga 874 

62. NM—State v Ardoin, 216 P 
1048, 2-8 NM 641 
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erally accused may show that on former occasions 
deceased assaulted or attacked,bcat,^^ waylaid,®^ 
or shot at®6 him, hut, on the other hand, it has 
been held that accused may not show that deceased 
had beaten him Previous specific acts of vio¬ 
lence by decedent toward accused and otheis in his 
jiresence, may be shown 

While evidence of disconnected difTiculties of de¬ 
ceased with third persons has been held incompe¬ 
tent in several cases,this rule cannot ai)ply to 
proof of a mental condilion which would continue 
down to the lime of the event under investu^ation 
and enter thereinto, as bearing on the c|uestion as to 
who was the probable ap:"ressor,'^^ and accordin^^- 
ly, if the circumstances were knowm to accusrd pri¬ 
or to the assault or homicide, the com Is, in the ex¬ 
ercise of reasonable discrc tion,*^^ frequently hold 
such evidence admissible,'^- the admissibility in each 
case bcine^ determined on the facts of the individual 
case,'^*'^ and the evidence being: properly reiected 
where the acts were not so closely connected in 
point of time or occasion with the homicide as rea¬ 
sonably to indicate decedent’s state of mind at the 


time of the homicide, or to produce apprehension 
of great bodily harm on the part of accused So 
It has been held that accused cannot testify as to 
statements of deceased as to difficulties he had had 
with third persons d'cstimony that deceased had 
been in trouble prior to the shooting is inadmissi¬ 
ble, however, whcic the character of the alleged 
trouble was not shown,evidence of specific acts 
of misconduct not shown to have a tendency to 
charactei i/e deceased as a violent or dant’crous man 
IS not admissible Specific acts of violence not 
known to accused prior to the homuide oidinarily 
cannot be shown in evidence,although it has been 
held that if such acts relate to the same transaction, 
or reflect on the conduct or motives of the persons 
involved, and the aggressor’s identity is doubtful, 
the evidence is admissible Information to ac¬ 
cused of other such acts by decedent may be 
shown 

Words and acts of one of a class of pet sons, im¬ 
porting hostility tow'ard another, on a charge of 
homicide committed on one of the class by the oth¬ 
er, while decedent was apparently in pursuit of the 


63. Mo—Slate v Tlundv, 41 S W Jd 
1‘il. 123, citing Corpus Juris. 

WVa- "^Uatp V Stanley, 164 S 
2:»1 112 \V Va 310 

30 C.l p 2.36 note 0 

64. Tj X—Willmnns v State, 70 S\V 
7 j 6 4 4 Tt\0 300 

65. Aid — CJuntcr v State, 20 So 

6 12, 111 Ain 23 '*() AmSPw 17 

30 P J p 216 nolo 11 
66 Ala—Nelson v Slate, 6S So .373, 
13 AlaApp 2.S 

67. Aid—Mill*; V St.nle 104 So 8S<) 
21 MaApp 4 6 

68 Mont —Stste \ Hanlon, 100 P 
Id’.3, !8 Mont 337 
30 C J p 21C note < 

65 Ark Ross v Stale, 23 S W 2(1 
700 1S1 \rk 3 11 

Mo—Stale v Pieighlon, .32 S VV 2(1 
3.36 5 10 lUo 1176 

Adnnssibilitv to piovi (h.iTditer ot 
dt ( ( (‘'t d e § 272 f 

70 Mo—Stdlr' v Pifighton supid 

71. NM -Stale v Ardoin, 216 P 
lots 2S NM 641 

Cood fnitli of accused 

Tin lij.il court lias a sound dis(T(- 
tion to doteinnne w'hi thei a prima 
fdtie showing of good faith bv a<- 
cus< d h.is he(‘n est iblished to wai- 
lant th(‘ leicption of evitl( ru c of pri¬ 
or acts of violence bv deceased on 
other p( rsori'-—P(‘oplo v Soules, 106 
P 2d 630, 41 Oal App 2d 298 
Held no error in excluding- evidence 
Okl—Murphv V State, 112 P 2d 43S, 
72 OkkCr 1 

72. A.t\l — Murphy v Slate, 264 P 


68.3 33 An/ 336-M(‘ndez v State, 

220 P 10 12 37 \riz .S2 

liid—McK(( V Slalt, 131 NE ,372, 
108 Ind 390 

Mont — .Slate v J(‘nningM, 28 I* 3d 
44S 96 Mont 80, 12 ALR 373 

NT M --State v l>.ivis, 2 14 P .111, 30 
N M 10 3 

Olvl Alinrrhv V Stite 112 P 2d 138, 
72 Okli’i 1—Sw(el V St itc 107 
P 2(1 S17 70 Olvl (^r 4 13—Edwaids 

V St,U(. IS P 2d 10.S7, 38 Okl Cr 
1 3 

T( \—I ukson V Sl.ite, 147 S W‘2d 
IdT.s, 111 TfX'Oi 231—Reikhani v 
St it< IdO S \V 2d 761 133 Tex Oi 

jdti-Roninie \ Slat*, 1dl S W 2cl 
812, 152 Tex Cr 32—Rr.al \ Stale, 
1i S \V 2d 1064, 11 2 n'ex (V 470 — 
Railev V St.it(‘ 17 S AV 2d 1d.)l, 
112 'J’rxOr 3.3t)—Knighton v St.itc 
271 S \V 006, lt)(» T( X ('1 316 — 

Kcigusoii V Slcil(*, 23o S W 200, 
0 3 T( X Cl 212 

Va—llurford v (^onirnon weal th, 20 
S E 2d 3(10 179 Va 7-32 

Hostile attitude to-ward other officers 
In hornu ide pios((ution ag iinsi 
I onsi ihh testimony comirninK di- 
(lased's hoslih attiludi toward olh- 
,(]^ pitviouslv seiving process on 
(li(<as»d IS admissihlt —C.irtie v 
Stile, 139 So 618, 162 Miss 263 

73 \ri/—Murphv v State, 264 P 

OS3, 51 \iiz 3 36—Mt'ndez v State, 
229 P 1032, 27 Arlz 82 

74. At iz -Mendez v Slate, supra 

State V Mill, 123 SE 817, 129 
S C 166 

Statement of third person to accused 

Whcie hia slate of mind could not 

1231 


have been afffcted thereby exeluding 
question to ai cased whether some 
one told him of dir eased having been 
in fight where he had razor was held 
proper—State v I’adula 138 A 456, 
106 i’onn 1.3 1 

75 J’fi—ConimonvNfaltli v Romanic, 
166 A 902. 311 Pa 415 
30 C .T p 243 note 24 

76. Tex—Jackson v Stale, 117 SW 
2d 1078. 141 TexCr 231 

77. Tex—Jackson v State, supra 

78. (''al—T^t()pl( v Parker 10 1’2d 
8 56 4 CalAj)p2d 4 21 

Okl-'Short V Stale, 123 I’2d 227, 74 
okl (V 272 

Tex — Musslr whit e v Stale, H2 S VV 
2d S3.S, 137 Ti X Cr 390—I)(‘laney 

v State 39 S W 2d 5 9 7 12 5 Tc\ Cr 
129—Mtltohirson v '^t.itr 38 S 
W id 82, 117 Ti \ (’t 103—Am don- 

do V Stall 290 S W 1103, 10b Tex 
Cr 78 (’ollins v Stile 239 S VV 
941, 97 Tex (.’r 31 — Kir^-uson v 
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2 59 S VV 

206 
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-Sl.a t( 

V 

Pill ter, 

127 S E 

586, 


98 W^.^ 390 

F'.k is unknown to ac( used gem rallv 
sLt infra § 279 

79. AtIz—E rplur v Stale, 11 P 2d 
3 31, 40 An/ 1S6 

80 Mont -Slate v Jennings, 2S P 
2d 448 96 Mont 80, 121 ARU 373 
Stile v Hanlon, 100 P 103.3, 38 
Monl 557 

Tinn—Holt v State. 92 S W 2d 397, 
401, 170 Tenn 76, quoting Corpus 
Juris. 



§ 275 


HOMICIDE 


40 C.J.S. 


common hostile purpose, arc held admissible in fa¬ 
vor of accused for the same purpose and under the 
same limitations as evidence of specific acts of vio¬ 
lence of decedent Thus, in a prosecution of an 
officer for killing; a striker, evidence of conduct of, 
and assaults by, other strikers is admissible to show 
the condition of accused’s mind ^2 Such evidence, 
however, may be inadmissible for remoteness, qj-^ 
It has been held, for lack of evidence of the con¬ 
nection of deceased therewith 

Testimony pertaining; to prior difficulties between 
accused and third persons wholly disconnected with 
the homicide in questmn is inadmissible as bearing; 
on the question of self-defense,^^ althoug;h it has 
been held that where there is evidence that deceased 
and his companions were the ag;g;rcssors, evidence 
showing; bias or ill will of deceased’s comjianions 
toward accused is admissible 

Nccc<:uiv of of ^clf-dcfcnse Where the 

law of self-defense is not in the case, evidence of 
the hostile fceliiig:s^7 or acts of deceased,or of 
previous quarrels,is irrelevant and inadmissible 
Whtre there was no dang;er, evidence of piior 

81 . Mont —state v Hanlon, 100 r 
lor. tS Mont Rf)? 

Thtrals «if IbiTcl porson against ac- 
cusf'cl infra 5 277 
82 T«'\—TNnrco v State, 288 S W 

227, 105 TR') 

Imrnin( n<( rind nppri'ln nsion of dan- 
gc’T gcner.illv t* Infra 5 278 

83. Pa—rommonwonlth v Princi¬ 
pal! i 104 \ 200 Pa 587 

84. Pa — ( ’onnrionw ealth v Pi mci- 
pnlll sujn L 

85. Mri—KnKland v State, 96 So 
S02, 200 Ala 661 

Ttv- PoNne v State, 272 SW 788. 

100 TcKCr 211 

86 . Ind—P\«Ttlt V State, 195 NK 
77, 208 Ind lla 

87. Ala Hut ledge v. State, 7 So 
2 I,". SS Ml S") 

.’0 I'’ J p 2,16 note 14 

88. Ala—Mavwtll v Stale, 125 So 
6S2 220 Ala 419 

Ai lys--Hepki r v State, 11 P 2d 351, 

4(1 An/ 186—Muiphy v State, 264 
P 685 93 Ariz 330 

Cal—People \ SouleM, 106 P 2d 6.19, 

41 Cil \pi>2d 298 

La—State V Handy, 164 So 616, 183 
Ln 6R3-—Si.il* v Williams, 98 So 
718 19") La 9 

30 C J p 236 note 15 

89. Ala—Fanelur v State, 117 So 
423. 217 Ala 700 

La—State v Scott, 3 So 2d 545, 198 
La 162—State v Thornhill, 178 So 
343, 188 La 762 
30 CJ p 236 note 18. 


difficulties is inadmissible on the issue of quantum 
of punishment Where the evidence showed with¬ 
out contradiction that accused was the aggressor, 
evidence that deceased was the aggressor in a for¬ 
mer difficulty is inadmissible 

Connection with homicide There must be some 
connection between the previous difficulties and the 
homicide accused cannot go back to a remote 
period and prove a particular quarrel or grudge un- 
\ss he also proves a continued difference flowing 
from that source but vvherc there has been a 
senes of difficulties dowm to the time of the killing 
accused may introduce evidence of previous affrays, 
difficulties, and attacks, although remote m time 
and j)lace, the weight thereof being for the jury 
Details While it has been held that the details 
of the former difficulty are admissible to show who 
was the aggressor therein,^*'* the general rule is that 
the details or particulars of the former difficulty 
cannot be shown'^^* where they are in no manner 
connected with the homicide/*’’^ but this rule does 
not prevent the introduction of facts which show 
the general nature and gravity of the former diffi¬ 
culty or disagietmcnl between the parties,as that 

oortloran dfnied 143 So 908, 225 
'511—Dn\ IS V State, 111 So 
615 21 Ala \pp 619—Mills v 

Stale, 104 So 889, 21 Ala App 46— 
Knott V State, 96 So 711, 19 Ma 
\pp 258 

JSoplo V A(hal, 14 P 2d 773, 
Pal \pp 652 

-Deob V State, 179 So 894, 131 
Fla 362 

K\ —Clriffin V Fommonwealth 265 S 
W 327 20 1 K\ 78 1—Davidson v 

Comnionweallh 264 SW 1051. 204 
Kv 414—Frazier v Common¬ 
wealth 238 SW 769 194 Kv 240 

La—State v Piehon, 97 So 463, 154 
Li 314 

Mo State v Pundv, 44 S W 2d 121 
123 citing Corpus Juris. 

SC—Slate V Kennedy, 14 1 SE '559, 
111 S 3i8_stalc V Willianm, 118 
SE 783, 12,5 S(’ 3o5 
30 C J p 236 note 23 

97. Iowa—State v Bloc, 111 NW 
19, 1,33 low^a 725 

Miss—Hughes v State, 38 So 33 
30 C J p 2 17 note 24 

98 Ala —Bull a low v State, 122 So 
63 1, 219 Ala 107 —White v State, 
96 So 709, 209 Ala 546—Mills v 
State, 104 So 889, 21 Ala App 46 
— Tones v State, 104 So 878, 21 
Ala App 33-Wright v State, 99 
So 52, 19 Ala App 562 
Evideuoe lield adxnisaihle 

Under evidence that deceased came 
tow’ard aeeused with two brii ks In 
hands during aigumcnt on day of 
murder, lestimonv as to how manv 
times deceased ordered accused oft 


Where accused is affpressor in the 

ditliculty resulting in the killtng or 
where he approaches deeeased for the 
purpose of bringing on the difhcultv, 
icoused IS precluded fiom introdui- 
tion of evideni e of former difficulties 
with deeca’-cd —S.vnders v State, 7 
So 2d 18 3, 242 Ala 535 

90. Aiiz—Campbell v Territory, 125 
P 717, 14 Anz 109 

91. Miss —Huggins V Slate, 60 So 
209, 103 Miss 227 

92 La—State v Vincent, 6 So 2d 
327 198 La 1037 

SC"—State v Peak, 133 SE 31, 134 
S C 329 

30 CJ p 236 note 19 
93. Ark—Crafford v State, 273 SW 
13, 169 Ark 225 

low’^n--Stat c v Johnston, 267 NW 
698, 221 Iowa 933 

La—State v Vincent, 5 So 2d 327, 
198 La 1037 
30 CJ p 236 note 20 
9i Ga—Baker v State, 83 S E 531, 
142 0.1 619 

30 CJ p 236 note 21 

95. Iowa—Slate v Blee, 111 NW 
19 133 Iowa 725 

Miss—Blown V State, 40 So 737, 88 
Miss 166 

96. Ala—Doss v State, 139 So 290, 

224 Ala 90—Maxwell v Statf>. 125 
So 6N2, 220 Ala 419—Faneher v 
State, 117 So 423. 217 Ala 700— 
Mi*Clusky V State, 96 So 925, 209 
Ala 611—^White v State. 96 So 
709, 209 Ala 646—Bulfalow v 

State, 143 So 907. 25 Ala App 227, 
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weapons were used The trial court is allowed a 
latitude of discretion in determining whether evi¬ 
dence as to previous quarrels and assaults relates 
to mere details or to a matter of substance ^ 

Rebuttal The prosecution may prove that the 
hostile feeling was on the part of accused rather 
than of deceased,2 or may contradict accused^ state¬ 
ment that ill feeling existed between him and de¬ 
ceased,^ and may prove that deceased did not as- 
s«iiill accused,for that purjiose showing what did 
occur at the time referred to in accused’s evidence® 
All the facts leading up to the killing, including a 
previous fight between the persons involved, may 
be shown ® Where the victim was the husband of 
accused, and the defense was that accused was com- 
])elled to kill in self-defense against the attack of 
deceased, testimony tending to show accused’s illicit 
relations with another some years prior to the kill¬ 
ing is inadmissible, such infidelity not depriving ac¬ 
cused of her right of self-defense <igainst violence 
offeicd by deceased immediately prior to the kill 
ing In a prosecution for mtirdei growing out 
of an attempt to serve process, where the defense 
was self-defense, and accused introduced jiroof that 
decedent had committed a crime, and that the re¬ 
sult of serving such process would be to place in 
the hands of the officers the evidence of such of¬ 
fense, the slate’s rebuttal is limited to such evidence 
as decedent could have introduced in his defense 


had he been on trial for the offense.® Where the 
state has introduced evidence of friendly relations 
between accused and the person assaulted or killed, 
the refusal to permit accused to contradict such 
evidence is error.® 

§ 276. - Threats of Deceased or Person 

Assaulted against Defendant 

a C ommunicatcd threats in general 

b N.iturc of till cats 

c. Necessity of claim or showing of self- 

defense 

d. Necessity of communication of threats 

to accused 

e. Rebuttal of evidence of threats 
a. Communicated Threats in General 

Where it is claimed that accused acted in self-de¬ 
fense, evidence of threats against him by deceased or 
the person assauited, of which he had knowledge, and 
that such threats were communicated to him, if other¬ 
wise competent, is admissible, but such evidence should 
specify the occasion, the person making them, the time 
when they were made, and the character of the threats 

Where it is claimed that accuseers act was in 
self-defense, evidence of threats against him by de¬ 
ceased or the person assaulted, whether made to 
accused directly or to third persons, where accused 
knew thereof, is admissilile^^ to show that deceased 


decf'isids pipmmes was admissible 
to dtlerminr who wts aKRressoT in 
subsequent fatal altore'ilion—llober- 
son V State, 172 So 250, 2J.i Ala 
■442 

99. Ala—Dos? v State, 1S9 So 290 
224 Ala 90—Buffalow v State, 122 
So 69'? 219 Ala 4 07—Woods v 

State, 101 So .'?14, 20 Ala App 

200 

1 . Iowa—State \ (Inbriella, 144 N 
W 9, 163 Iowa 207 
2 Ala —Nickerson v Slate, 88 So 
005 205 Ala 681 
30 t’J p 23 7 note 26 

3. Ark—Harris v State, 2 S W 2d 
60, 1 75 Ark 116(. 

4. Kv — White V Commonwealth, 

102 SW 1100, 125 Ky 699, 31 Kv 
L 720 

6 . Ky —White v Commonwealth, 

supia, 

6 . K\ —Hamilton v Commonwealth, 

IS S W 2d 995, 2 ?0 Ky 207 

S C —State V Moody, 77 S E 713, 
94 S C 20 

7. Tex—Smith v Slate, 260 SW 

1025, 94 Tex Cr 427 

8 . Okl — Cibbons v Territory, 115 
P 129, 5 Okl Cr 212 

9. Miss — Cunnintfham v State, 42 
So 172, 89 Miss 356. 

40 C J S -78 


10. Ala—Narrell v State, 132 So 
4 7, 222 Ala 115, reversing 132 So 
45 24 Ala App 149, mandamus de¬ 

nied Ex parte Narrell 132 So 47, 
222 Ala 13—Craven v Stale, 111 
So 767, 22 Ala App 39—Terry v 
State, 105 So 386, 21 Ala App 100 
— Mills V Slate 104 So 889, 21 
Ala App 46—Woods v State, 101 
So 31 1. 20 Ala App 200 
Ariv:—Burg:en v State, 266 P 111, 32 
Ariz 111 

Ark—Clements v State, 133 S W 2d 
844, 199 Ark 69 

C.il—I’tople V MtGann, 230 P 169, 
194 Cal 6S8—l*(‘ople v Vallier, 293 
P 621 109 Cal App 7.33 

Ill —People V Stapf, 155 N E 360, 
124 111 404 

liid—Southerland v Slate, 197 NE 
841, 209 Ind 308 

Ky —Banks v Commonwealth, 126 S 
W 2d 1122, 277 Kv 647—Ct)mmon- 
weallh V Girkey, 42 S W 2d 5J.?, 
24 0 Ky 382—Murphy v Common¬ 
wealth, 266 SW 33, 205 Kv 493 
Mich —I’eople v Giaealone, 217 NW 
758, 24 2 Mich 16—People v Dunn, 
206 NW 568, 23.3 Mich 185 
Miss—Huller v State, 176 So 589, 
179 Miss 865 

Mo—Stale v Williams, 274 SW 50 
NC—State v Rice, 24 S E 2d 483, 
222 NC 634 


Okl—Compton v State, Cr. 122 P 
2d 819—Stanfield v State, 235 P 
256, 30 Okl Cr 82 

SC—Slate V Bisbam, 131 SE 603 
133 SC 491—Stall v Williams, 118 
SE 783. 125 SC 385 
Tex —Ross V State, Cr , 29 S W 2d 
381—Ball V State, 18 S W 2d 641, 
113 Tex Cr 58--KniKhton v State, 
271 SW 90(), 100 Tex Cr 516 
W Va -Slat(‘ V Hardin. 112 SE 401. 
91 W Va 14 9 

W\o—Stale V Aragron, 286 I’ 803, 
41 Wvo 308 
30 J p 237 note .31% 

Admissibility of all threats made 

(1) Refusal to admit all threats 
and previous manil(‘stations of hos¬ 
tility bv deceased against accused 
was error, wheie the it was recent 
ded.iration of rt*formation bv de¬ 
ceased and it became mati'riaj point 
for decision whether that declaration 
of reformation was in Kcjod faith, and 
whethf'T a< < used would be justified in 
disbelief of Kood faith thereof — 
Hc'ridiix V State, 161 So 151, 172 
Miss 589 

(2) In homicide prosecution, the 
fact that testimony as to threats 
against accused by dcs eased had 
lieen adduced on issue of self-defense 
would not preclude introduction of 
testimony of other witnesses as to 
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was the aggressor,to throw light on accused’s 
motive and show whether m killing deceased or in 
making the assault with which he is charged he was 
actuated by malice or acted in the belief that it was 
necessary to lake life to jircservc his own life or 
save himself from serious bodily harm,^“ and as rel¬ 
evant to the question whether accused had icason- 
able cause to apprehend an attack fatal to life or 
fraught with jicril of gicat bodi]> inpiry, and hence 
was justified in acting on a hostile demonstration 
of less ])ronounced character than would have insti¬ 
lled his act if such threats had not preceded it,^^ 
but for no other purfioscs Evidence of ihicats 
must be otherwise comjietent^*^* and should sjiccify 
the occasion,the person making them,^'^ the time 
when they weic made,i^ .ind the character of the 
threats'*^or the words used Threats by deceased 


may be too remote in time to be relevant ,2^ but ev¬ 
idence of threats is not to be excluded for remote¬ 
ness if the court can see that they would legitimate¬ 
ly affect accused’s apprehensions,-- and generally 
the remoteness affects only the weight of the evi¬ 
dence There is no error in excluding evidence 
of threats at a remote time when there is uncon- 
tradicted evidence of recent threats Evidence 
of the communication of such threats to accused 
IS admissible-^ without preliminary jiroof that the 
threats had in fact been made,-® and may be given 
by any person who heaid the communication,-^ but 
any advice or warning given him at the time of the 
communication should be (xcliidcd-^ The method 
of communication is immaterial, the material point 
being the fact of communication An offer to 
prove the repetition by another to the prisoner of a 


further throats, or ropetilion o1 
thi oats'-Vinson v Stato, 194 S(» 

705, 29 AlaApp 234 

(3) It has boon held, however, that 
exclusion ol evidtrue of throats made 
by docL'asi'd to kill ai cus('d was not 
eiior, where such evidence would 
have been merely a( ( umulative — 
FuKlor \ State, 7 So 2d 873, 192 
Miss 776 

Threatening' g-esture 

Testimony as to deceased’s threat¬ 
ening; f;osture was admissible to re¬ 
but claim that a( t used provoked dif- 
fU ultv, and to show self-defense — 
Oiowlcv V State. 35 S W 2d 437, 117 
Ttxt’r 372 

11. Ala—Narrell v State, 3 32 So 
47. 222 Ala 145, reversing 132 So 
45, 24 Ala Arp 11'). mandamus do¬ 
med Kx parte Narrt 11, 132 So 47, 
222 M.J 3 3 Robinson v State, 176 
So 811, 27 AlaApj) 377, coitiorari 
donnd 17G So 812, 235 Ala 7— 
Downs v Stato, ‘)3 So 7b, 18 Ala. 
A])p 451 

Aik Cook V State, 258 SW 13b, 
102 Aik 205 

Kv -- IXiMdson V Commonwealth, 87 
S \V 2d 11'). 2bl 368—Colson I 

v Common v\ oalth, 265 S W 60, 200 
Ky 402 

Da—Stato v Vernon, 2 So 2d 62'), 
l')7 lai 807 

OKI—(."oniplon v. State, Cr , 122 I’2d 
83 9 

'J'« X Ain-^worth v Stato, 56 S W 2d 
137. 122 TexCr 483—Ciowlov \ 
SUiti', ’.5 SVV2d 437, 13 7 T»x(h 
372 —On on \ Slate, 23 S 2d 721 
11 ; Tixi’r 555 Holt v State, 24') 
S W 4 81, 9 1 Tt X Cr 4 6. 

30 Cl ]) 23 7 note 5 2 

12. Ala—limns \ State, 351 So 
611, 25 Ala App 590 

Del—-Stito V D\ m h, 128 A 56 4, 2 
\V W Harr 597 

Kv—Winklor v Commonwo.iUh, 17 
S W 2d 9')'). 229 Ky 708 
Tex —Crowley v State, 35 S W 2d 


4 17. 117 TfxCr 372—Holt v Slate 
219 SW 481, 94 Tex Cr 46 

\V Va—Stale v Laura, 116 SE 251, 
93 W Va 250 

Wno—D urham v Stale, 210 D 934 
29 Wvo 8 5 

30 CJ p 237 note 33 

13. lv> —Davidson v Common¬ 
wealth 87 SW2d 119, 201 Kv 158 

Okl - Edwards v State, 48 P 2d 1087, 
58 okKh 15 

30 CJ p 238 note 34 

14. Aik—McCiOUgh V State, 3 77 S 

W 398, 119 Ark 57—Brooks v 

Slate. 108 SW 205, 85 Ark 376 

30 CJ p 238 note 35 

15. Ark—Cook v State, 258 SW 
136. 102 Ark 205 

Tex —Mercer v State, 13 S W 2d 689, 
111 TexCr 657 

30 C J p 238 note 36 

Record held not to reveal Improper 
exclusion of testimony 

Cal—P( ople V Marline/, 88 P 2d 758, 
31 Cal Aj)!) 2d 025 

16. Ala May v State, 52 So 602, 
167 Ala 30 

17. Iowa — State v Blee, 111 NW 
I 19, 13 1 Iowa 7 25 

30 C J p 238 note 38 

18 Ind — Gilloolv V Slate, 58 Ind 
182 

10 C J p 238 note 39 

19. Miss—Brice v State, 148 So 

348, 107 Miss 255, suggestion of 

error overruhd 150 So 062 

20. Ala —Narndl v Stale, 132 So 
47, 222 Ala 145, reversing 132 So 
4.5, 24 AlaApp 149, mandamus de¬ 
nied I'X parte Narrell, 132 So 47, 
222 \la 13 

21. Iowa —State v Johnston, 267 N 
W 098, 221 Iowa 933 

10 C J p 238 nott 40 

22. Wvo—Durham v Stale, 210 P 
934, 29 VV>o 85 

30 CJ p 238 note 41. 
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Threats held not too remote 

Kv —Banks \ Commonwealth, 120 
S W 2d 1122, 2 77 K> 04 7 

23. Wvo —Durlnm v State, 210 P 
934. 29 Wvo 85 

24. Fla—Stattord v State, 39 So 
100, 51) Fla 3 34 

25 Cal—Ptopk v Alpine, 254 P 
281, 81 C il App 156 

10 C J p 2 18 note 43 
Evidence held inadmissible 

(1) Admitting leslinionv by ac¬ 
cused’s daughter showing statements 
to motlur ngarding deceast d s 
threats and ext luding w'h.*t mol her 
said was In Id not tiioni‘ous—How¬ 
ard v Commonwealth, 27 S W 2d 410, 
234 Ky 4 5 

(2) Ruling sustaining common¬ 

wealth’s obji t Lion to question why 
dt (t istd w iiiUd to kill attustd must 
bo Mist.iincd whoit at t used s avt»w^al 
as to dteeased’s thnats against him 
did not name pcr.s(>ns who t timniuni- 
cattd thieals to lum, and he had 
piLVitnislv Ltslilitd thereon in his di- 
loeL evimination—Simmons v Com- 
iru)nvMaUh 20') SW 732, 207 Ky 

570 

26 Okl- Ttt)gtis V State, 127 P 
365, 8 Okl Cr 220 

30 C ,J p 238 ijtUc 4 1 

27 Tt \—Cedlins v Slate, 2‘27 SW 
189, 88 Tt X t’r 358 

Evidence not hearsay 

On issue ol St 11-dc 1 »‘iisc evidence 
that wilnt ss hetrd dttcastds thieats 
against attustd t oinrnunK at t d to de¬ 
fendant IS not matJmissihie as hc.'ii- 
say—l'eo])lt v Alpine, 25 4 1’ 281, 

81 Cal \pp 450 

28. Ala—Da\ IS v Slate, 113 So 393, 
216 Ala 475 

Exclusion held not prejudicial 

Kv —Hanna v Common wealth, 46 S 
W 2d 1()')8. 212 Ky 584 

29. Ga — Thurman v State, 81 S E 
790, 14 Ga \vv 543 

30 C J p 238 note 46, 
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threat by deceased to a prisoner charged with mur¬ 
der IS properly excluded where there is no sugges¬ 
tion that the prisoner did not hear the threat when 
made, or that he had forgotten it The partial 
execution of threats made may be shown In cor¬ 
roboration of evidence of threats by deceased 
against accused, which has been contradicted by ev¬ 
idence of amicable relations between their rcsjicc- 
tive families, accused may show threats against 
other members of his family by deceased 

b. Nature of Threats 

In order that alleged threats be provable, they must 
have been actual threats to do serjous harm made by 
deceased or reported to accused as such, and generally 
they must have been directed against accused, but the 
mere fact that the threats were conditional or were 
made indirectly does not make them inadmissible 
Significant surrounding circumstances may be shown, 
and evidence corroborating the evidence of threats is ad¬ 
missible 

In order that alleged lineals may be pu)\ablc in 
favor of accused they must have liccn actual threats 
ina(1( by clecerised or must at least liavc been report¬ 
ed to accused as actual thicals coming fioni de¬ 
ceasedThe threats must have been of a nature 
to show the intention or dcsiic of dtctascd to take 
ficcuscd’s Iife,*^*^ or <it least U) do him sciioiis bodily 


harm ^5 The fact that threats of deceased were to 
a certain degree conditional docs not render them 
inadmissible,^® even though the event on which the 
condition is based has not transpired The fact 
that the threats were made indirectly or by innuen¬ 
do docs not make proof of them irrelevant State¬ 
ments in the prestnee of deceased as to his prospec¬ 
tive action, to which he did not dissent, have been 
held admissible The hict that threats are vague 
and indefinite is held no bar to their admission,^® 
but the opposite view is also maintained 

Direction aqaiust accused It has been held that, 
in oiilct to show deceased’s motive or slate of mind, 
evidtiice of thicals of deceased aic admissible al¬ 
though they are not actually directed against ac- 
ciiscd,"^^’ or are dirccKd against third persons,hut 
as a general rule, the thicats must have been diicct- 
cd against accused,and mere impersonal threats 
arc not admissible'*® However, it is not ncccss.iiv 
that accused should have been named in the thicals, 
It being sufllcunt if the ciicumstanccs show that he 
was the jicrson against whom they were directed,'*® 
and cvuleiiC( of ihieats against a class to which 
accused belongs is ii(linissi])]e, it being for the jury 
to eletcrmine whether they were made against ac¬ 
cused'*’^ Kvidcncc of gcnertil thrcMts against any 


30. NT—Thomas? v Voople, 67 NT 

21S 

31. Okl—I’nrf V Slate, 9S V 447, 

1 Okl Cr 37)8 

32 K\ —itutherfDTel v Conimon- 

weiltli, lo Uush 608 

33. T(x—Waele v Slate, 26 { SW 
MS TtvCr 27 
'iO C J j) 228 note 50 
Remarks not amouutingr to threats 

(1) Stat(’mi‘nt ot dec e l^kI Id th< 
eff(‘c I that thud jx i son nu^;ht to t,o 
down theio and ^iv« accused a whip- 
pinj^—Hums V Stale, 273 S W IM. 
168 Ark 1145 

(2) Statement lliat aec'used ounht 
to he killrd -Knott v State, M6 So 
73J, IM Ala Aj)p 258 

(2) SI itc rm nl of intent to "kic-k’ 
c‘tni)lo\te “ofi of the job”—Holt v 
KStali, 24M SW 481, 94 TcxCr 46 

(4) In piosecution for atteinj)t to 
kill Icstnnonv ot a< < used'b daui^htc^r 
that at ( usc*d had given her a whip¬ 
ping toi associating with the prose- 
eutirig witness, that she* had related 
the lac't to piosecuting witness, and 
that hi had told tier that “he would 
see about it,’’ as against conten¬ 
tion that it was properly stiic'ken 
out showed an uncommunicatod 
thieat—Johnson v State, 101 P 2d 
265, 69 Okl Ci 51 

(5) Other instances see 30 CJ p 
278 note 60 [bj. 


34. La—Stite v Compagnet, 21 So | 
46, 48 La \nn 1470 
'?0 C T p 18 note 61 

35 T< \ OTogorv v State, Cr , 4'! 
SW 1017 

Wash—St'ite v Gruber, 272 P 89, 
150 Wash 06 
10 C J p 23M note 52 

36 K\ —All indle^s v Common- 
w« iKh, 185 .SW noO, 171) K^ 301 

■JO C J p 2 PJ note 53 

37 \U -Wilson V St»te 54 So 572, 
171 Mo 25 

(’onlr I Harbour v State, 37 So 330 
140 Al<i lOJ 

38. Ma—Tarwater v Slate, 12M So 
708 2 4 AhiApp 28 

30 (’I p 2 P) note 56 

39 Ind—Ma^luld v State, 11 NH 
6J8, JIO liid r.Ml 

40 Mo—State \ McNally, 87 Mo 
644 

Mcjut- State v Whitwoith, 133 T 
‘ 364, 47 Alont 424. 

Implied threat 

Language whieh did not contain 
express tliieat, but was of fcueh im¬ 
port that jurv might huve concluded 
It was intended as thieat, is admissi¬ 
ble—Stoddard V State, 276 S W 358, 
169 Ark 5M4 

41 . K\ —Cardwell v Common- 
' wH^alth, 46 SW 705, 20 Kv L 1M6 
jokl—I’helps V State. 78 P 2d 1068. 

1 64 Okl Cr 240 
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Tex —-nrazzell v Stnte. 266 SW 788 
MM TexCr !3, have to file second 
motion (ot Teheaung eleniod 266 S 
W HIM 9M3’exCr 33 

42. Kv—Commonwealth v Girke*v, 
42 SW2d 511, 240 Kv 382—Com- 
nionvvcaltli v Thomas, 301 SW 
32 0, 31 K\ L 890 

43. Cri—WhJtsott \ State, 117 S 
K 376 4 55 Ga 52 2 

44. Ark—Liwis v Slate, 244 SW 
4 58, r.) Ark 20 5 

Miss—cMing V State, 317 So 119, 
110 Mi-s 787 

Mont —Stale v Hi'isfon M7 P 2f3 310 
Ml 109 Mont 30 1, citing Corpus 
Juris. 

NJ^ Stall V Di Doht. 160 A 516. 
lOM ^ J Law 233 

Okl Phelps ^ Mile, 78 P 2d 1068, 
61 Okl e’r 210 

Ti \ - Gill, .in \ Slate, 53 S W 2d 60. 

131 T. \ Cl 339 
30 C I p 2 1M note 60 
I 45. Kv - (’Dinmonw ( alt h v Girkey, 
12 S W 3d 513, 210 Kv 382 
T( X M \ State, 366 .S W 78S. 

j M9 Te X Ci >3, leave to file' second 
motion loi I e hearing denied 266 
I SW IIP), M9 TtxCr 33. 

30 C J P 239 note 61 
46. IV^Va—State v Cassim, 163 S 
K 769 1 12 WVa 92 

?() C J I) 239 note 62 
47 Ala—Tnrwater v State, 129 So 
j 708, 21 Ala App 28 
I 30 C J P 239 note 63. 
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person found in a certain situation or attempting to 
do certain things is admissible where it appears that 
deceased found accused within the scope of the 
threats 

Accompanying circumstances Deceased's atti¬ 
tude and manner in making the threat may be 
shown,and other significant surrounding cir¬ 
cumstances,^® although particular circumstances un¬ 
known to accused may he immaterial Other ])arts 
of the conversation which would aid accused in 
judging the weight to be given to threats arc held 
admissible but it is held, on the other hand, that 
the det«iils of the conversation between witness and 
decedent arc madmiisible 

C(}t}oboyalion Evidence that deceased or the 
person assaulted waylaid accused is admissible to 
corroboi ate evidence of threats against accused 

c. Necessity of Claim or Showing of Self-De¬ 
fense 

In order that evidence of threats of the person killed 

48 . Ark—Roffors v State, 237 SW 
4If). 152 Ark 40 

30 CJ p 239 note f»4 

49. Ala—AVoods v Stale, 101 So 
214, 20 AlaApp 200 

Ttx—Mason v State, U3 S AV 11R3 
79 TexCr 169 

I*hysi<al or mental s^tate as matter of 
fact OT opinion fyenerally see Crim¬ 
inal Law § 871 

50. Ala—Tarwciter v State, 129 So 

708, 24 AlaApp 28—VVooclt, v 

State, 101 So 314, 20 Ala Ajip 200 

Ark—Clark v State, 259 S AV 378, 

163 Ark ISO 
30 C T p 239 note 66 

51. Mo—State v Parker, 72 SW 
(.no, 172 Mo 191 

30 CJ p 239 note 67 

52. Miss—J’owell v Slate, 110 So 
515. 145 Miss 252 

30 CJ p 2.39 note 08 

53. Ala—Hluett V State, 44 So 
84, 151 Ain 41—Nolen v Slate, 109 
So 29'i 21 AlaApp 455 

54. Ala—(lunttr v State, 20 So 
632. Ill Ala 23. 56 Am S 11 17 

55. Al.a—Hall v State, 94 So 59, 

208 Ala 199 -Feigusori v State, 

137 So .tlT), 21 AlaA])i) 4 91, cei- 
ttoran dtnu‘d 137 So 317. 223 

Ala 521 -Holland v State, 132 So 
601, 21 AlaApp 199—Middleton v 
State. 113 So 625, 22 AlaApp 146 
— I’atlerson v State, 109 So 375. 

21 AlaApp 4(>4, ceilioran denied 
109 So 922 215 Ala (>9')—Crosbv 

V State, 102 So 459, 20 AlaApp 
344, terlioraii denied Ex parte 
Crosby, 10‘’ So 461, 212 Ala 313 

Ark—AVllson v State, 42 S W 2d 
378, 184 Ark 232 

Cal—People v Spraic, 262 P. 795. 

87 CalApp. 721. 


or assaulted against accused may be admissible, the law 
of self-defense must be in the case. 

In order that evidence of threats of deceased 
against accused may be admissible, the law of self- 
defense must be m the case, that is to say, there 
must be a claim on the part of accused that the kill¬ 
ing was necessary to prevent the loss of his own life 
or serious bodily injury to himself through de¬ 
ceased, and some evidence in support of such claim, 
or as It has been expressed, there must have been 
some overt act on the iiart of deceased The 
same rule applies in a prosecution for assault with 
intent to kill or murder as to evidence of threats 
by the person assaulted Evidence of such threats 
IS not admissible where accused was the aggressor 
or assailant in the difficulty in which the killing oc¬ 
curred,®'^ where accused brought on or sought the 
diflRciilty,®® where the combat was mutual,®® where 
deceased was fleeing from accused at the time,®® 
where accused was in no danger at the time,®^ or 

La 967—State v Drehor, 118 So 
921, (ertioran denied 
St.nte of T^ouisiana, 49 
30, 278 ITS 64 1. 73 L Ed 
556—Stale v Harvo> 106 So 28, 
159 La (.74, error dismissed Ilai- 
vev V Stale, 47 S (H 20, 273 US 
6 if.—State V Poole, 100 So 613, 
15b L.a 434 

Miss —Salmon v State, 118 So 610, 
151 Miss 539 

Pa —Coitimonwt alth v T>rell, 145 A 
S.Tr* 296 T-a 332 
30 C J p 210 note 73 
58 Ala—SfindcTs v Stale, 7 So 
2d 483, 242 Ala 53^ 

Pa—Commonwp.ilt h v Tyrell, 145 A 
855 296 Pa 332 

30 C T p 240 note 74 
59. Okl--Hudson v State, 288 P 
500, T8 Okl rr 54 

Tex—l''oitman v State, 26 SW 212, 

3.i Ttxrr 27 2 

00. NM —Thomason v Teiritory, 13 
P 22 3. 4 N M 150 

Okl - Hudson v State, 288 P 500, 
48 Okl Cl 54 

61. Ala -Saudeis v State, 7 So 2d 

483, 212 Ala 5 55 

Okl —Oim, V State, 2.19 V 685, 31 
Okl Cr 4 28 
30 C ,I p 240 note 77 
Abandonment of ag'g'reBBion 

In proseiutiori tor manslaughter 
where deceased was the anpresaor 
but, after accused’s first shot, which 
missed, dece.^.s€d raised hia hands 
and said “I itive,” but accused fired 
two more shots which struck de¬ 
ceased, then* was no evidence tend¬ 
ing to show that killing was In self- 
defense, and exclusion of uncommu¬ 
nicated threats by deceased agrainst 
accused was not error—State v Ver¬ 
non, 2 So 2d 629, 197 La. 867. 


Cra—Davis v State, 153 SE 203, 

41 (Ja App 366 85, 1C6 La 

Ill_I»ooplc V Moore, 14 N E 2d 491. Drchei v 
368 Ill 45.5—People v Stapf, 155 S tn 
NE 3G0. 324 Til 404 
La—State v Vernon, 2 So 2d 629 
197 La 867—State v Thornhill, 

178 So 343. 1 88 La 762—State v 
Williams, 171 So 52, 185 La 849 
— State* V Washinalon, 166 So 609, 

181 I^a 541—State v Mamc‘S, 164 
So 321, 181 La 499—State v 

Avery, 145 So 515. 176 La 264— 

Slate V Jefferson, 116 So 391, 16.5 
La 041 

Mull—People v Cellura, 284 NW 
613, 288 Mich 54 

Miss—Kcllv \ .Slate, 126 So 104, 

156 Miss 5 15—Reece v State, 123 
So 892 1 54 Miss 862 
Mo—State v Whitchurch, 96 SW 
2d 3(1. 33 9 Mo lib—St.ite v Raub- 
lits, 27 S \V 2d 16, .324 Mo 1199 
Okl —Edwards v State, 48 P 2d 
1087, 98 Oklt’r 15 

Wash- State v W^alton, 228 P 841, 

130 Wash 649 
*10 C J p 2 19 note 71 

“Overt act,” the pi oof of which is 
necessary to lustify introduction of 
evidciiie of prior lhre,atH and danger¬ 
ous character of deceased in homicide 
pro.se( ut ion, is a hcistile demonstia- 
tjon of Mich character aa to cieate in 
the mind of a reusonahle person the 
belief that he is in immediate dan¬ 
ger of losing his life or of suffcTing 
great bodilv harm—State v Strac- 
ner, 182 So 571, 190 La 457 

66, Mo—State v Layton, 68 SW 
2d 454. 332 Mo 216 
30 C J p 210 note 72 

57- Iowa—State v Matheson, 261 N 
W 787, 220 Iowa 132 
1 La—State v Lc*slie, 120 So. 614, 167 
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had no reason to believe himself to be in danger, 
where there was nothing sufficient to justify ac¬ 
cused in believing that deceased was about to carry 
out his threats,where accused could have avoided 
killing deceased,or where accused wa>laid and 
killed deceased but evidence of threats should not 
be excluded on the ground that accused was the ag¬ 
gressor, where his evidence sustains the theory that 
he did nothing except what he had a right to do at 
the opening of the difficulty In some jurisdic¬ 
tions the court is vested with discretion to deter¬ 
mine the sufficiency of the evidence to show an 
overt act on the part of deceased,®'^ and il is said 
there must be not merely evidence, but proof, of an 
overt act to justify the admission of threats Oth¬ 
er authorities hold that, where the evidence docs 
not authorize the conclusion that th( re was nothing 
in the conduct of deceased to induce the belief of 
a purpose to execute his threat, accused should be 
given the benefit of the rule a])plicahle to previous 
threats communicated to him The sufficiency of 
the testimony of accused as a foundation for evi¬ 
dence of threats has been sustained but other 
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authorities hold the statement of accused insufficient 
for this purpose,*^^ even though sworn. 

d. Necessity of Communication of Threats to 
Accused 

Although as a general rule evidence of uncommunicat- 
cd threats of deceased against defendant is not admissi¬ 
ble, such evidence may be admitted to show that de¬ 
ceased was probably the aggressor and to corroborate 
evidence of communicated threats 

It has been laid down as a general rule that 
threats of deceased against accused are not admis¬ 
sible in evidence unless such threats were communi¬ 
cated to accused before the homicide,hut there 
aic imjioitant modifications of this rule I'hus in 
case the evitleiice leaves it doubtful as to whether 
or not deceased was the aggressor in the difficulty 
in which the killing occurred as claimed by accused, 
evidence of threats of deceased against accused, 
even though not communicated to him, tends to 
show deceased’s animus toward accused and bears 
on the probability of his having been the aggres¬ 
sor, and hence is admissible for this purjiosc,'^^ and 
evidence of uncommuincatcd threats is also admis- 
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62 Tal—Poople v Spraic, 262 P 
705, 87 r.il App 724 

Mich—P(M)pU V Cook, 39 Mich 236 
•r. AmR 380 
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714, 42 La Ann 753 

Okl—Heed V Stale. 103 P 3042, 2 
OklCr 580 

64- Ala—Sanders v .State, 7 So 2d 
483, 242 Ala 535 

Kv — Hays \ Commonwealth, 14 S 
\V 831, 12 K> L Cn 

65. Tex—(lon/ales v Stale, 31 Tex 
105- King V State, 9 Tex App 615 

66. Colo—WnrfoTd v People, 92 
1* 24, 41 Colo 203 

67 La—State v Thornhill, 3 78 So 
34 3 3 88 l^a 762—State v Jones, 

145 So 0. 175 La 1066—State v 
Dreher, IIS So 85. 166 La M24, cei- 
luiran deni«*d Dreher v Slate of 
Louisiana, 40 S Ct Jb, 278 US 641, 
73 L Ktl 556 

30 C J p 240 note 83 

68 . La—Stale v Stracnor, 182 So 
571, 190 l.a 457—Slate v Thorn¬ 
hill, 178 So .3 13, 188 La 7b2— 

State V Washington, 166 So 660, 
184 Tj 1 544—State v Maines, 164 

So 321, 183 La 499—State v Die- 
hiT, 118 So 85. 16b La 924. certio¬ 
rari denied Dreher v State of Lou¬ 
isiana 49 set 36. 278 US 641, 
73 I. Ed 556 

30 C J p 240 note 84 

69 Eli—Garner v Stale, 9 So 836, 
28 Fla 13 3. 20 Am S R 232 

Miss—Kendriik v State, 55 Miss 
436 

30 C J p 240 note 85 
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145, 14 Wash .5 »7. 53 Am S R 883 
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133 (la 438—Davis v State, 153 
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72. Fla—Steele v State, 3 4 So 841, 
33 F'la 34 8. 354 
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74. Ala—Tyler v Stale, 92 So 478 
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Del—.State V Lvnch, 128 A 564. 2 W 
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sible when accompanied by proof of threats which 
have been communicated to accused, as such evi¬ 
dence corroborates the communicated threats and 
tends to establish the reality of the peril in which 
.iccused considered himself to be at the tune of the 
killing'75 Evidence of uncommiinicatcd threats of 
deceased shortly before the killing, together with 
acts and conduct indicating an intention to put the 
threats into execution, may be admissible as tiart of 
the res gestrC 76 Although it has been stated bioad- 
ly that, when the issue of self-defense is presented, 
threats of decctiscd are admissible whether com¬ 
municated or not,77 other authorities hold them in¬ 
admissible when not relevant for the purjioses or 
under the conditions just stated 78 

e. Rebuttal of Evidence of Threats 

Any relevant and material facts and circumstances 
tending to discredit evidence of threats by deceased may 
be proved in rebuttal 

The tiroscciUion may ])iovc any relevant and ma¬ 
terial f.icts and circiinisl.mci s tending to discredit 
t vidcnce t)f threats by clcCLMScd,7‘^ or tending to 
sht)w th.it they were ot such character, or came 
from such a source, as not to be the basis of a well 
grounded apprehension of danger in the mind of 
.iccused,^^ as, that the threats weic mere idle talk,^l 
or that deceased did not intend to execute or bad 
abandoned any intention of executing them,8- at 
bast, where the threats were uncommuiiicatcd,8^ 
although It has been held that evidence of a slatc- 
iTunt, made by deceased but not cominiinicaied to 
accused, tb.it he did not want any more trouble with 


accused, is inadmissible Evidence of dishor/cst 
conduct of accused toward deceased is inadmissible 
in explanation of threats of the Litter 

§ 277. -Threats of Third Persons against 

Defendant 

Evidence of threats of third persons against accused 
IS generally irrelevant and inadmissible, although the 
circumstances of the particular case may be such as to 
render such evidence admissible. 

Evidence of threats of third persons against ac- 
cusc'd IS, as a rule, irrelevant and inadmissible,86 
until It IS shown that accused had icasonablc ground 
to believe that such ihiid person w\as acting with 
decedent in a common design to injure or kill ac¬ 
cused 87 Xhc rule is parlitularly a])plicablc when 
the threats are untommunicated to accused,88 but it 
has been held that tliicatemng statements made by 
assiiCiates of deceased shortly befoic the fatal en¬ 
counter, although not cnniniuiiicaled to acciiscil, arc 
aelmissible in evidence together with thieats of de- 
cc.ised to show the stall of mind of deceased and 
his associates, and to chai acteri/c the conduct of 
deceased Conmuinicated threats of a third jier- 
soii arc admissible to show the state of mind of ac¬ 
cused at the time of the homicide where they shed 
light on his interpictatKui of the eonduct of de- 
i eased and there is other ivkIciicc that accused had 
reasem to believe that his life was m clanger 
Thus, where accused coniuids that the dilhculty 
was brought on 1)> one who was acting with de¬ 
ceased, evidence of previous thieats by such a one 
IS admissible and, wheie deceased and the third 


Wyo—riuiham v Stale, 210 P 934, 
29 W\o Sfi 
•50 r I p JU note 90 

Conversation including nucomma- 
XLlcated tlireat and opprobrious epitliet 
Wtis )i*ad .ulmissitac to show Ue- 
( iMst cl’s stole of mind before shoot¬ 
ing—ltol>ci‘'()n V Stale, 117 So 
4lj, J17 Ala 696 

75 l^a—SlnU v Vernon, 2 So 2d 

b2M 197 867 

Ti>\ — lie \ Holds V State, 274 SW 
974, 101 Tf'XPr 192 
30 CM p 211 note 91 

76 \rk —I’ltman v State, 22 Ark 
3'‘)4 

Ohio — I )i( kson V Slatt ,59 Ohio Si 
73 

77. K\ —I’.inks V Commonwealth. 

126 S W 2d 1122, 277 Kv 617—Col¬ 
son V Commonwealth, 255 S W 60, 
200 402 

30 CJ J) 212 note 93 

78. Ark—C'n ws v State, 14 S.W 
2d 261. 179 Ark 94 

30 CJ P 242 note 94 

79. Tex—Mvatt v State, 26 S W. 


2d 9Ti. 916, 114 Tc \ C^r 516, ( it- 
inp Corpus Juris—Denson ^ State, 
298 SW 601, 107 Tex eh 619 Al¬ 
ex.indci V StaU, 255 SW 4 08. 95 
TexCf 197 
'0 C I p 242 note 9", 

Adnnssil)ilil\ of e\ideiiie of e har le- 
ti*i of deetased wh<‘ie ovidene e ol 
threats made h\ him ha*^ been in¬ 
ti eulueed s(e supra § 272 e 
80. okl —I’lue V State, 98 I’ 417, 
1 Okl e I J5S 

81 T(\—Miller v State* 10 SW 

445, 27 Te \ App 6 1 
50 C J r> 212 note 97 
82. Ala — limmerson \ State, 32 So 
1 1 1, 133 Ala IX 
.50 C J p 242 note- 98 
83 Tex—He)vve \ State, J77 SW 

497, 77 TexCr 573 

84. Te: X - Matthews \ Statt 28 S 
W 2d 164, IIG TexCr 519 

85. Miss—He>ll v Slate, 29 So 527, 
78 Miss, 631 

86 . Ala—Kirkland v State, 96 So 
892, 209 Ala 661—Spelee v State, 
103 So 694, 20 Ala App 412, cer- 
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Juris. 

.50 C J J) 212 note 2 

87. Mo—Slite V Dowry, 12 S W 2d 

169 17 1 321 Mo 870, quoting Cor¬ 

pus Juns 

30 C J p ’) 2 Hole* ,5 

88. Ala—Wel)b v SlaU, ‘53 So 487, 
135 Aka 36 
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183, 39 Am D 213 

91. Kv— Mngan v Commonwealth. 
119 SW 734 
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person were advancing on accused in a threatening 
manner evidence of threats of the third person 
which had been communicated to accused is admis¬ 
sible, without proof of conspiracy 

§ 278. -Imminence and Apprehension of 

Danger 

a In general 

b Ph 3 'sical characteristics of parties 
c Possession and use of weapons by de- 
ct ased 

d Intoxication of deceased 

a. In General 

Relevant evidence of any fact legitimately tending 
to show the imminence of the danger to accused of loss 
of life or serious bodily injury at the time he acted, to¬ 
gether with his apprehension of danger and the reason¬ 
ableness thereof is admissible, and in rebuttal the prose¬ 
cution may show that accused had no reasonable grounds 
to apprehend that there was any imminent danger to 
him 

Accused, in order to support his claim of self-de¬ 
fense may introduce evidence of any fact Icgilimalc- 
ly tending to show the imminence of the danger to 
himself of loss of life or serious bodily injury at 


the time he acted,^3 together with his apprehension 
of danger,34 the reasonableness thereof,35 and the 
reasonableness of his belief that the means or force 
employed in self-defense was necessary 36 ^.vi- 

donce must, of course, be relevant,37 and must re¬ 
late to the time of the assault 3^^ Accused may tes¬ 
tify as to his belief that his life was in danger,39 
although an overt act by deceased must have been 
showiP and there must have been reasonable cause 
for that beliefs Accused’s exclamations indicating 
fear of a crowd of whom deceased was one are com¬ 
petent as tending to show his state of mind with 
reference to deceased 3 Where statements oi excla¬ 
mations of accused arc admitted, details thereof not 
necessary to show his state of mind should be ex¬ 
cluded 4 Previous acts or declaiations of accused, 
offered to show his fear of deceased, not constitut¬ 
ing part of the res gcsicC, arc inadmissible 5 A 
fortiori, where evidence of precautions taken by 
accused is admitted, the exclusion of his reasons 
therefor is not error 5 Facts not known to accused 
are not admissible to show his apprehension of dan¬ 
ger 7 Evidence that accused was a person of ner¬ 
vous temperament and constantly apprehensive that 
attacks would be made on him is not admissible * 


92. Or—State v Horseman, 98 P 
nn. 52 Or 572 

93 Iowa --Slate v Evans, 97 N W 
lOOS, 122 Iowa 174 
^0 C J p 242 note 11 

94. XIS—D( drool v U R, CCA 
Alu^.ha 78 F 2cl 244 
Ala—T\ler \ Stale. 92 So 478, 207 
Ala 129 

(’’al —Petiplr v Alpine, 2.54 P 281, 
81 Cal App 456 

Conn—State v T’adula, 128 A 456 
106 Conn 451 

Fla—P.ilm \ Stale, 184 So 881, 
125 Fl,i 258- I)e(b v St ite. 179 
So 804, 181 Fla '1C.2 
Ill People V riapi>aport, 200 NE 
165, 102 III 4(.2 

Ind—McK»e v Stntf, 154 N E 372 
ISS Ind 500 

K> —WinkUr v (’’ommonwealth 17 
S W 2d 000, 220 Kv 708—Ross v 
Conimonwe ilth, 250 SW 50, J02 
Kv 2t)1 

Mass—Conimonwe.iUh \ Ftsto, 146 
NE 700, 251 Mass 275 
Mieh—I’eoplt V CJiiHaloiK 217 N 
\V 758, 242 Mich 1(, 

Wvo—Puili.im \ Slate, 210 934, 

20 VVyo 8 5 
30 C J p 242 note 12 

Adniissibilil\ c»1 jvidtnre of diflicul- 
ties between dc*c eased and third 
persons as beannj? on accused’s 
apprehension of danger see supra 
t} 275 

SiscretioxL of court 

In murdei proseculicm, conduct of 
deceased previous to homicide which 


W'ould naturallv excite apprehension 
is admtssilile wiu n accused inler- 
pos( s pka of self-defense and prop¬ 
er 1ourid<ition is laid and court 
should <\(nisc sound discretion in 
determining whether propei founda- 
tioTi was laid—State v Jennings 28 


l’2el 418, 
375 

90 Mont 

80. 121 

A L R 

95 Cfi 1 — 

-IVople V 

R\an, 92 

J’ 853. 

152 Cal 

304 



Conn—Slate v Padula, 138 

A 456, 


106 (^inn 154 


Mo—States V Williams, 271 SW 50 
Te'X—IJeekh'im v State, 100 S W 2d 
704 111 TcxCr 206 

.50 C ! p 243 neite 13, p 246 note 9 
fb] 

IiasciviouB conduct toward accused’s 
wife 

Testimonv of lase iviou.s approach¬ 
es of T>io‘e*cuting witncs.s toward 
,ic( used’s wif<‘ was held admissible 
beai ing on re*asc»nableness of de- 
lendant’s ippielnnsion ol danget — 
State V Rums, 280 S W 1020, 512 

Mo 07 5. 44 A U R 848 
96 Inel—Duk^s v State, 11 Ind 

557, 71 Am D 370 

Manner and means of repelling al- 
tae k see supia *1 1,31 

97. 1)("—Reilden \ U S , 69 F 2d 
121, 6 5 App n C 45 

La-—Slate \ Vincent, 5 Su 2d 327, 
108 La 1037 
30 C J p 243 note 15 

98. La —State v Vincent, supra 
Tex—Wynne v State, Cr., 51 S W’^ 

909 


99. Cal—People v Ah Wing, 169 P 
402 55 C’alApp 218 

Fin—Rowe v Stale, 163 So 22, 120 
Fla 619 

Ill—J>eoplo V liiella 28 N E 2d 111, 
374 III 87 

—Rav \ Commemwealth, 113 S 
\V "el 851 852, 272 Kv 34. citing 

Corpus Juris. 

Me)—Slate V Sterling 72 S W 2d 70 
30 C J p 243 note 17 

1 Kv - Rav \ Commonwealth, 113 
S W 2el 851 852, 272 Ky 34 citing 

Corpus Juris. 

La—Stall V Bouvy. 50 So 819, 124 
La 1054 

2. Kv—Rav V Commonwealth, 113 
SW2d 851 852 272 Kv 34, citing 

Corpus Juris 

Mo—State V Wt'hh, 205 S VV 187 


3. 

Mass 

— Coninieinw ealth v 

Crow- 


lev. 43 

NE 509, 105 M.iss 

569 

4. 

Fla — 

While V State, 59 

So ] 7, 


63 Fla 

49 


5. 

Ala - 

James v Stale, 72 

So 299, 


14 All App 052 
30 r J p 243 note 22 


6 . Kv'--Nunn v Coinnionweallh, 33 
S W on 17 K> L 1 Jll 

7. Wash—State v Waltem, 228 P 
8 11, 130 Wash 619 

Faets unknown to accu.scd generally 
set infra § 279 

8. Minn—State v Sorenson, 19 N 
W 738 32 Minn 118. 

30 CJ p 243 note 25. 
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The opinion of a witness as to the intention of 
deceased in approaching accused and as to danger 
of accused is not admissible ® 

Warnings to accused against deceased, without 
any showing that they were based on acts or con¬ 
duct of the latter, are inadmissible 

Danger from others The evidence must be con¬ 
fined to danger from the acts of deceased, and ac¬ 
cused cannot show that he was m danger from oth¬ 
er people, as this has no proper bearing on his act 
in killing deceased but a continuous course of 
conduct by a body of persons with whom deceased 
was associated at tht time of the killing may be 
shown to prove that such persons, and not defend¬ 
ants, were the aggressors 

//Ay/ on thud person The effect produced on a 
bystandei by the conduct of deceased may be shown 
as illustrating the effect likely to be produced on 
accused,^ ^ but evideiuc as to how the appearance 
and manner of deceased would impress a strangci 
or one who had but slight acquaintance with him 
IS not admissible^'* Lvidencc that a witness ear¬ 
ned a pistol because he had heaid of a jinor diffi¬ 
culty Ik tween accus< d and deee.ised, and was afraid 
of deceased, is not admissible 

In icbntlal the prosecution may show that ac¬ 


cused had no reasonable grounds to apprehend that 
there was any imminent danger to him,^* but not, 
in distinction therefrom, that there was not in fact 
any danger 

b. Physical Characteristics of Parties 

Where self-defense is the plea, evidence of the physi¬ 
cal characteristics of the parties to the homicide or as¬ 
sault IS admissible. 

Where self-defense is the plea, evidence of the 
physical characteristics of deceased or assaulted 
party is admissible Accordingly, as bearing on 
the imminence of the danger to accused, accused 
may show that deceased was a larger and stronger 
man than himself,and that accused was weak and 
enfeebled from disease,or that he was crippled, 
or that accused was i)regnant, of which fact de¬ 
ceased had knowledge The relative strength 
must be proved by reputation, and not by the opin¬ 
ions of witnesscs^*^ or proof of specific acts of 
strength Such evidence should be confined to 
the time of the homicide Fviflcnce as to the 
reason of accused’s not being lobiist is not admis¬ 
sible Where the entire Liicounter was with weap¬ 
ons and neither jiarty used diiect bodily force 
against the other, it has been held that evidence 
of the weight and height of dcceii-.ed was not ma¬ 
terial to any issue m the case On the other 


9. T-.li—state* V ITuinilton, 40 So 
1004, 1J4 La 1*52, 18 Ann Cas tISl 

*50 CJ p LM*! nott* 20 

10. Idwa — State v Cross, 2C N W 
62. OS Iowa 180 

*50 C 1 p 2 4*5 note 27 

11. Ark—(lifen v Stat« , 71 SW 
66ri, 71 Ark 150 

30 CJ p 24 5 note 28 

12. ISTJ—Slate v llalver, 98 A 431, 
8‘) N J Law 214 

SO CJ p 24 3 note 29 

13. Tex — Cochran v State, 13 SW 
651, 28 Tc X App 422 

30 C J p 2\\ note 30 

14. Ala—latkson v State, 41 So 
178, 147 Ala 699 

15. Tex—Echols v State, 170 SW 
786, 75 TfxCr 369 

16. K>—Itakcr v Commonwealth, 
134 S W 2d 907, 281 Ky 45—lieUh- 
er V Comnu>n>^ ealth 53 S W 2d 
214 24 5 Kv 125 

La—State \ Me l'’'ailain, 13 So 2d 62 
—State V Soiltau, 138 So 92, 173 
La 531 

Mass—Commonwealth \ I’eterson, 
154 N^K 2(,0. 257 Mass 473 

Tex—Wade v State, 263 S W. 689, 
98 Tf X Cr 27 

30 C J p 243 note 33 
Ability to avert difficulty 

Cross-examininK accused ofTlter in 

prosecution foi murder as to whether 


he could have had deceased, w’ho he 
alleged was attacking him, throw up 
his hands or halt, was held pioper 
as boaiiru*: on whether accused made 
cflorts to avoid or avert diffif ultv — 
Weaver v State, 11 S W 2d 513, 111 
T( X Cl 70 

Evidence that accused was intoxi¬ 
cated IS competent- Pollock v State, 
223 1* 210, 26 Okl Cr 196—30 C J p 
243 note* 33 fa] 

Victim holding* up hands 

Slate in rebutting theory of self- 
defc rise had ripht to show that ac - 
(Used followed deceased into store 
and shot him as he luv on floor with 
hands upr aiscdWhai ton v Stale, 
38 SW2d 72, 117 Tex Cr 439 

17. Ala—(’’ox V State, 96 So 83, 19 
Ala App 205 

30 C J J) 243 note 34 

18. Ala — Williams v State, 107 So 
37, 21 Ala App 227 

30 C: I p 244 note 36 

19. Ain —Spelc e v State, 103 So 
694, 20 Ala App 412, certiorari de¬ 
nied Ex parte Spelce, 103 So 705, 
212 Ala 559 

Mieh—People v Giacalone, 217 NW 
768 242 Mich 16 
30 C J p 24 4 note 37 
Admissibility of evidence as to rela¬ 
tive size, strength, and physical 
condition of parties to homicide in 
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absence of evidence of self-defense 
see sui)ia 1} 224 

20. Cii] IN oj-ile V Smith, 91 P 511, 
151 C.il 619 

111—People V Renick, 14 N E 2d 500, 
.U>8 Ill 4 >(»—J’(‘c)j>l( V Rappaport, 
200 NE 165, 362 111 462 

Mo—State V Eitldei, 50 S W 2d 
1031 3 50 Mo 747 

Epileptic 

P^xclu.sion of evidence that one ac¬ 
cused of niuTcUr, pleading self-de¬ 
fense, w^^s phvsital weakling and 
subject to epilf pile fits creatinjc hiKh- 
ly nervous temperament was held er- 
loneous—15.it t han v State, 284 SW 
549, 104 TexCr 398 

21. Ain —Skeggfe v State, 136 So 
431, 24 Ala Aj)p 307, certiorari de¬ 
nied 135 So 433, 223 Ala 221. 

22. Ala—Mills v State, 104 So 889, 
21 Ala App 46 

23. Wash -State v Cushing, GO P 
612, 17 Wash 644 

24. Wash — State v Cushing, supra 

25. Idaho—State v Crea, 76 P 1013, 
10 Idaho 88 

26. Ala—Mann v Slate, 32 So 704, 
134 Ala 1 

27. Miss —Wright v State, 139 So 
846. 162 Miss 592 

Tex—Hurton v State, 178 SW 334, 
77 TexCr 314. 



40 C.J.S. 


HOMICIDE 


§ 278 


hand, it is competent for the prosecution to show 
that there was not such disparity in the size and 
strength of the two men as to induce accused to be¬ 
lieve himself in greater peril m consequence of such 
disparity,or that accused was the larger and 
stronger of the two,29 or that deceased was de- 
formed^O or seriously crippled,or was a weak, 
delicate man,32 or was partially blind,33 or had re¬ 
cently been ill,34 or was physically unable to pursue, 
kill, or dangerously injure accused,33 but the pros¬ 
ecution cannot show that deceased, by reason of 
some accident or injury, was not as strong as he 
appeared, when accused did not know of this 36 

c. Possession and Use of Weapons by Deceased 

Evidence is admissible on behalf of accused to show 
that deceased was armed and that in the difficulty with 
accused he used or attempted to use deadly weapons, 
but such evidence is subject to rebuttal 

As bearing on the question of sclf-dcfcnsc and as 
tending to support the contention of accused that 
at the time of the killing he acted under a well 
gioiinded apprehension of loss of life or serious 
bodily injury to himself through deceased, evidence 
IS admissible to show that at the lime of the diffi¬ 
culty in which the killing occurred deceased was 
iiimcd, and that in such difficulty he used or at¬ 
tempted to use deadly weapons,3and that accused 
had previously been informed that deceased was 
armed 33 Jt is held that evuknce as to possession 
by deceased of a weapon at a time pievious to the 
homicide is not admissible ,39 at least in the absence 


of knowledge on the part of accused^^ or proof 
that the carrying of the weapons had any relation 
or reference to accused,4i esiiecially when such pos¬ 
session was before any difficulty between the par¬ 
ties,42 but that such evidence is admissible if knowl¬ 
edge of such possession is brought home to ac¬ 
cused 43 On the other hand, it has been held per¬ 
missible to piove that deceased was armed just prior 
to the fatal difficulty 44 Jt may be shown that weap¬ 
ons such as accused claims deceased or the person 
assaulted had weie found at or near the place of 
the encounter or near the body of deceased,43 that 
in the difficulty accused leceived a wound apparent¬ 
ly made with a deadly weapon,46 or that after the 
difficulty there were cuts in his clothes which weie 
not there before 47 It is not permissible, however, 
to introduce evidence as to whether deceased had 
a license to carry a pistol,43 or as to declarations of 
deceased that he owned a pistol,49 or declarations of 
a bystander,36 or that a few moments before the 
homicide deceased attempted to borrow a larger pis¬ 
tol than the one he had,34 or that he drew a weapon 
after recening the mortal wound from accused,33 
or with reference to a weapon other than that al¬ 
leged to have been used by deceased 33 So testi¬ 
mony showing that on the morning of the homicide 
deceased had refused to lend his pistol to anothci 
party, saying that he wms going to need it, is inad¬ 
missible in the absence of a showing that deceased 
expected or intended trouble with accused 34 In 
the absence of an attempt to prove that deceased 


28. Mo—state v riough, 38 SW 
2d 36, 327 Mo 700 

30 C J p 244 note 44 

29. Tex—Hawkins v State, Cr, 32 
S W 2d 202—Deuran v State, 24 S 
W 2d 840, 114 TexCr 210—Dunn 
V State, 242 SW 1049, 92 TexCr 
3 26 

30 C J p 244 note 46 

30. Ky —Pack v Commonwealth, 8 
SW2d 422, 225 Ky 340 

31. Ky—Belcher v Commonwealth, 
53 S W 2d 214, 245 Ky 125 

Tex—Daake v State, 245 S VV 681, 
93 Tex Cl 84 

30 C J p 244 note 46 

32. Ky —(Iraharn v Commonwealth, 
53 SW2d 219, 246 Ky 113 

33. Ka—State v Soileau, 138 So 
92, 173 La 531 

34. Ala—Rector v State, 66 So 857, 
11 Ala App 333 

35. Ala—Walts v State, 59 So 270, 
177 Ala 24 

30 C J p 244 note 48 

36. Iowa—Stale v Cross, 26 NW 
62, 68 Iowa 180 

37. Tex—Couch v State, 245 SW 
692 93 Tex Ci 27, 25 A L R 1359 

30 C J. p 214 note 51. 
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pra ^ 272 d 

Removal of snapped shell from de¬ 
ceased’s erun 

In murder prosecution, evjd« n< e 
that deputy shot iff, at scene of shoot¬ 
ing-, look snapped shell Irom shot¬ 
gun of deceased was impiopcrly t x- 
tluded —Muse v State, 13U So 69 b 
158 Miss 449 

38 Kv —Carico v Commonwealth, 7 
Bush 124 

39. La—State v Scarbrock, 145 So 
264, 176 La 48 

30 C J p 244 note 53 

40. Ala—Crumpton v State, 62 So 
605, 167 Ala 4—Smith v State, 75 
So 192, 16 AlaApp 47 

41. Ala —Barbel v State, 116 So 
322, 22 AlaApp 322, certiorari de¬ 
nied 116 So 323, 217 Ala 330 

Mo—State v Naylor, 40 S W 2d 1079, 
328 Mo 335 

42. Tex —Becker v State, 190 S W 
1S5, 80 Tex Cr 186 

43. Ga—Wilson v State, 110 SE 
8, 152 Ga 337 

30 C J, p 244 note 56. 
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was in the habit of going armed, or that defendants 
knew of any such habit, questions to a witness 
whether he ever saw deceased with pistols or knew 
anything about his carrying a pistol were properly 
excluded Where accused testified that decedent 
assaulted him with a pistol, and the slate gave evi¬ 
dence that dec edent did not have f)i own a pistol, 
accused could show tliat decedent owned a pistol 
at or neai the lime of the difiiculty Fvidcnce 
of the possession and preparation of a weapon is 
not admissible before other evidence of a justifica¬ 
tion 

In rchutiol the iiroseciition may introduce evi¬ 
dence legitimately tending to show that deceased or 
assaulted part> was not ainud at the time of the 
difTicully,"'^ that he did not have any such w^eapon 
as accused claims he used oi sought to usc,^^ that 
he had no weapon in his haiid,^^^ that accused’s fa¬ 
ther had a ])istol similar to one found on the ground 
near the scene of the difliciilt} and alleged to have 
been earned by deceased,th«it deec«ised did not 


use a weapon which he had,®2 or that his possession 
of a weapon was not because of any hostile inten¬ 
tion, and that accused did not act under an im¬ 
pression that It was,®^ but testimony as to what dc- 
ceaseers wife said or did to establish that her hus¬ 
band had no weapon at the time of the difficulty is 
not competent,®® and it has been held error to ad¬ 
mit evidence to show the innocent purpose of de¬ 
ceased in accjuiiing a weapon without showing com¬ 
munication of such purpose to accused ®® Evidence 
of threats against the life of deceased, m.ide by jier- 
sons other than accused, but who had a grudge 
against deceased in common with accused, and 
which thicats the witness communicated to de¬ 
ceased, Is admissible against accused to show a mo¬ 
tive on the pait of deceased in cailying a rifle at 
the time of the homicide ®'^ Evidence tliat a fire¬ 
arm carried by deceased could not be dischaiged is 
not admissible, however, whire knowledge of the 
defect IS not brought home to accuse nor can 
the prosecution show that deceased’s gun was load- 


55. Ill—MfDonnall v People, 48 N 

E 8(). Ib8 111 93 

56. All AViIson v State, 54 So 57J, 
171 Mti J5 

57. Alti -(libl)s V State, 4 7 So bo 

15b 7(1—Kilby v State, 14 So 

.IS, 151 Ala bb 

Hostile demonstiation 

E\< lading t\idince that deeoastd 
(lisi>la\td pistol to a<tiJsf*d on moin- 
injf of hoinuide was not ciior, in ab¬ 
sorb < of showing hostiU d< monsta¬ 
tion by dcci.is^ed at time of killing, 
.ilthouKh aeiiisod te'stilK d to hip 
pot Uot movernt'nt—.State v Joinoi, 
109 So 51, 161 Liu '>18 

58. Ala—Jluvife V St<it«', 113 So 3')3, 
216 Ala 4 75 

e^aJ — lb tiple V llon’man, 232 P 974, 
1').5 e^al 295 

Kan—State* v Abianis, 223 P .301, 
115 Kan 520 

Ky—Fouie \ C )mmonwe'altb, 265 S 
VV 443. 205 Ky b2 
Miss—Yoinifce V Stale, 117 So 119, 
1 50 M iss 78 7 

T<*x --tbanllll v State .S7 S W 2d 740, 
J2'i Ttsi’r !8—Mtlliidc v Slatt, 
51 SAV2d 385, 121 Tex Cr 109— 
Stailand v Slate, .32 S W 2d b57. 
lib Tex Pr 423—IIille*n v. State, 1 
SVV2d 883, 108 Tex Cr 516—Car¬ 
penter V State, 265 SW 706, 98 
Tex Cr 307—lilac kmon v State, 
252 SAV 803. 95 Tex Cr 116 
30 C .1 p 215 note bO 
Circumstantial evidence 

(1) I’erniittinK witness for state 
to testify that deceased was not 
armed nine hours betoie killing is 
not eiior—Ilonea v State, 280 S\V 
8P), 103 Tex O 242 

(2) As lending to show that de¬ 
ceased had no knife, as claimed by 


U(iised, t(‘stimonv that witness had 
it tiUK* of 1,Tt.nl dillKultv krnle be- 
lonpiTiff to deeeasid is admissibb 
Hidbv V Stale, 125 So 800, 23 Al.i 
\j.p .582 

( {) Ttstimony that the body of de- 
( east (i ot tin* ptison ol the issaullid 
p.lrt^ was se<ir« bed shoitly atttr the 
ri]l(K,<d < rime, and that no we.iporis 
Wilt lound IS aclmissihh 
Ala—Hyche v State 11} So 611, 22 
Ala \pp 17b, ceitioraii dimed 114 
So 908, 317 Ala 114 
Ind—Moia v Stati, 138 NE 755, 

19 i Ind 87 

Kv—Hnins v e^ominoiiy ealth 33 S 
\V 2d bbC 336 K\ 6bC 
l^a—.Stall V Vtrnon, 2 So 3d 639, 
197 Ka 867 

Tex -Johnson v State, 117 S W 2d 
1100, 1 i5 Tex Cr 34 8 —Cupj) v 

State 74 S \V 2d 701 127 Tex(V 

10 -Ov t ns V Stat<* 56 S W 2d 867, 
122 Tex Cr 5bl—Hjiiine rs v Slate, 
300 s \\ 71, lOS T«‘\ eb 303 Da¬ 

vis V Stale, 379 SVV 375 103 Tex 
CT 60S 

30 (’J p 21.5 note 69 [bl 

(1) Admitting evidence that de¬ 
ceased had Jelt W'capons at another 
plaec was not error—Ilanners v 
Stalt, suiira—Smith v Stale, 288 S 
AV 158, 105 Tex Cr 337 

(5) Evidence was held competent 
to show deceased had not purchased 
knife on day of killing — Hunter v 
State, 298 SAV 439. 107 Tex Cr 609 

59. Te\—Sti phens v State, 245 S 
AV 687, 93 Tex Cl l64 

30 C J p 245 note 70 

60. Ala—Gibhs V Stale, 127 So 788 
23 Ala \pp 475, certiorari denied 
127 So 790, 221 Ala 130—Valentine 
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V state, 98 So 483, 19 AlaApp 
510 

61 Tex — P.l.xkwHl V State, 2 94 S 
W >")J l<)7 T( X ("i 58 

62. Ala -ibark v State, 111 So 337 
31b Ml 7 

K\ —I’lUs V t%)mmoiiwecilth. 387 S 
W 53 315 K\ 8 57 

.30 C J |) 3 15 no I e 71 
Subsequent condition of weapon 
Ev idi ru ( ol (oiidition of det c ised’s 
pistol on rnornin^ lollowing homi¬ 
cide indu.iling It h<id not bft n tired 
w.is Klinissibb —Ab)unR \ Cumrnon- 
wevltb 38’, S \\ 4J1, 311 Kv 175 

63. lx\ —11 ik(i V C’omrnonwt alth, 
30 S \\" 3d 117, 3 {0 Kv 5(,9 

Mo--Slit( \ Alittb. 11, J(,3 S W 717 
Okl --1 *» nnr (|u,in \ State 353 J’ .i03, 
}3 Okl (V 310 
30 CJ p 215 note 7 2 
64 Ala Stvbs \ State, 59 So 698 
5 \la \j>p )b 
30 C J p 2 15 not<' 7 2 
65. Kv - J''out( \ Commonwealth, 
2(}5 S 5V 4 4}, 2().> Kv 62 
63 Tt"X — 15 I tc ban \ State, 284 S 
\V 519 ]t>4 T«*x 39S 

67. AV Va—Slate v Hatfield, ,37 SE 
62b. 48 AVVa 561 

63. Cal—P< oplc V AVright, 77 P 
877. 1 4 4 Cal 161 

Tex—Piverett v State, IS S AV 674, 
',0 Tex App G82 
Borlier use by accused 

In murder prosecution wherein ac¬ 
cused pleaded self-defense, in that 
decedent threatened him with a .shot¬ 
gun, permitting witness to testify 
that on morning preceding murder 
accused, after shooting birds with 
the gun, had plated it In decedent's 
room where it was found near the 
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ed with small shot when it is not shown that ac¬ 
cused knew this On a trial for assault with in- 
lent to murder, evidence that after the assault the 
prosecutor earned arms for the avowed ])ur])()sc of 
shooting accused is iinmateiian^ Kvidence that 
deceased did not have a particular weapon exhibit¬ 
ed to the jury is incompetent'^^ Tcstiinony on be¬ 
half of the prosecution that witness saw another 
knife in deceased’s possession but not tlie one in 
question is immaterial Evidence of the habit'^^ 
and declarations'^"^ of deceased is inadmissible, ex¬ 
cept that his declarations as to carrying? arms made 
in the presence of, and to, accused, are admissible 
The state has been permitted to show, however, that 
deceased, who stated soon after being: shot that his 
])ist()l was em])ty, had, tarlicr in the evening:, dis- 
char^ed Ills justol a number of times and showed 
Us empty cylinder to companions and stated that he 
had cmjitied it 

d. Intoxication of Deceased 

The intoxication of deceased at the time of the fatal 
difficulty may be shown provided there is some evidence 
in the case on the issue of self-defense, and the state 
may introduce evidence in rebuttal. 

On the issue of sclf-dcfensc the intoxicated con¬ 
dition of deceased at the time of the fatal dif¬ 


ficulty may be shown but such evidence is inad¬ 
missible when offered before there is any evidence 
as to the question of self-defense,'^^ or when all 
the evidence introduced shows that accused was the 
agjjressor,'^^ or when the time of the intoxication 
was too remote to aficet the mental state of the 
jKrson killed or assaulted at the time of the allcg:ed 
crime The state may introduce competent evi¬ 
dence in rebuttal to disprove the intoxication of de¬ 
ceased 

§ 279. -Facts Unknown to Defendant 

Facts unknown to accused at the time of the homicide 
cannot ordinarily be shown by either the defense or the 
prosecution 

As a general rule, facts unknown to accused at 
the time of the homicide cannot be shown bv either 
the defense^*^ or the prostciitioii,^"’* as such facts 
could not have influenced his action Where the 
meeting between accused and deceased is accidental, 
or is brought .ibout by deceased, evidence of an in¬ 
nocent motive of deceased for being at the place 
of the fatal encounter, unknown to accused, is in¬ 
admissible,^^ but, where accused went where he 
knew he w^oiild meet or be likdy to meet deceased, 
the admission of such evidence is not error 


body v^as not error vbfre IhtTo was 
eviderKe that p:un hid been picked up 
unloaded as lt*stimon\ was Kbvaiil 
on question whflher aecusffl knew or 
should have know'n lhai ^iin was un¬ 
loaded—State V McFailain, La, 13 
So Jd 62 

69 Tex—Carr v State, >53 SW 51, 
11 TcxCj ISO 

70 Tev — Burks v State, 49 S AV 

{S') 10 Tex(’r 167 

71 Kv -Parkei v Commonwealth, 
JS SAV 500, 96 Kv 212, lb Iv> L 
449 

72. NT—T’fople v Ta\lor, S6 NY 
S 99b, 92 App Piv 29 

73 e''al —I'lOple v l^)^vell 23 1’ 481, 
S7 <’al ns, 11 T. i: \ 73 

Admissibil il V of areusid's e\idence 
of de( eased’s habit of carryinf? 
weapons sf o supra § 272 d 
Sabit of carryingr unbreached g'an 
In a proset ution for murder, where 
the d( ft rise was self-defense, stall s 
testimony that deceased and some of 
his family weie in the habit of cai- 
rying their suns with them wherever 
thc'v went, and carry ms them un- 
breached should have been omitted 
—Slate V AVilliams, 118 S E 783, 123 
S r 385 

74. Cal —People v Powell, 25 P 481, 
87 Cal 34S, 11 L K A 75 
Kv —Ciills v Commonwealth, 37 S AV 
2b9, 18 Kv L. 500. 


75. Cal —People v Ad ims, 70 P 
662, 1 37 Cil 3S0 

76. T(\ Oliver v Slatt, 259 SW 

5S9, 06 Tc \ ('■r 031 

77. Ala—Click v Slate, 196 So 28b 
29 Ala App 377—(Jibhs v State, 
127 .So 788. 23 Al.i App 473, c« r- 
tjorari denied 127 So 790, 221 Ala 
1 ’.0 F( rsuson v Si itc , 105 So 4 55 
21 \1 i App 116- Htnihrc'i \ Stale, 
101 So 221, 20 Ala App 181 

Mo - Slate v CreiRhlon, 52 S AA’" 2d 
536 304 330 Mo 1170, eitms Cor¬ 

pus Juris. 

30 C I p 216 note 82 
Intoxication of accused see supra § 
27S a 

Finding' bottle on deceased 

Testimony of accused's W'ltncss 
that would have' showed witness 
found bottle eoiitainins whisky on 
body of deceased should have heem 
admitted, where other evidence tend¬ 
ed to show deceased was slifjhllv m- 
loMcated prior to homicide and was 
ill-temi)c 1 ed when under influc'iic c‘ c;t 
intoxicants —Banks v Cornmon- 
wcallh, 126 S\V2d 1122, 277 K> 647 

78. Ala—Harrell v State, 52 So 
313, 100 Ala 11—Smith v State, 39 
So 329, 142 Ala 14 

79 Ala—Crefforv v State, 37 So 
259, 140 Ala 16 

80. Ala—Gregory v State, .supra— 
Bobbins V State, 72 So 692, 15 

1 Ala App 166 


81. Ala--Stevens v State, 35 So 
122, 138 Ala 71 

82. K> —Cross v Commonwcxalth, 

199 S\V2d 121 1 270 Ks 537 

T-.a - St.ill V Ilickerson, 10 3 So 189, 
137 La 832 

Wash State v AA^allon, 228 P 841, 
1 50 AVash 619 
30 Cl p 24 6 no+c‘ 88 
I'lrtuulcir facts unknown to accused 
Pliv sical condition of dcce.isid see 
supra ? 278 h 

I’ossession or use of vveipons bv 
dc c(‘a«c d sfo supra 27S c 
Spe c Ifu acts of violence hv de- 
ceasi'd tovvaifl third pcisons see 
suF>i I 5 37 3 

Uncommunicated Ihrc'ats see supra 
§ 270 d 

83. Tex—Aicher v State, 2C3 S AV 
305 98 T« V Ch 91 

30 C,7 p 210 note 89 

AdmlBBioxL of evidence held not re> 
versible error 

Tex—Alcreer v State, 13 S AV 2d 689, 
111 Tc‘\ (h 637 

84 Tex—Tlaviiic* v State, 21 S AV 2d 
7 M, 113 Tc‘\ Pr 650 
50 (LI p 2 16 note 90 

Rule recogiuzed but held inapplicable 
under facts 

Tex—llickox v Stale, 233 S AV 82.3, 
95 Tex Cr 173 

85. Tex—Singleton v State, 167 S 
W 46. 71 TexCr 71. 
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§ 280. -Other Particular Matters to Sus¬ 

tain Right 

Evidence of particular matters, conditions, or occur¬ 
rences which legitimately tends to sustain accused’s con¬ 
tention that the killing or assault was perpetrated in self- 
defense IS admissible 

Among particular items admissible, in accordance 
with the general rule, to sustain the right of self- 
defense, in addition to those already enumerated su¬ 
pra §§ 272~2T), are the facts that accused endeav¬ 
ored to avoid meeting dcec astd.^^ that he avoided 
rather than sought the difficulty in which deceased 
was killed,that he h.id no intention of provoking 
any flifliculty,®^ that deceased bi ought on the diffi¬ 
culty or was the aggressor therein,that deceased 
ap])oarcd angry just before the fatal encounter and 
when oveit.iking accused on the street,^® that de¬ 
ceased was dangerously insane,that accused was 
in good faith attemiiting to rctrcat,^^ that he was 
in such a place that he could not retieat out of the 
reach of deceased and thus escape his attack,"*^ 
that it was accused’s intention merely to hurt or 
repel and not to kill deceased,or that there wms a 
coiispiidcy between deceased and othcis to take ac¬ 


cused's life Evidence is also admissible which 
tends to show the character of the attack which ac¬ 
cused resisted,^® the purpose and attitude of de¬ 
ceased at the timc,^*^ or of the person assaulted,®® 
the motive of deceased to attack accused,®® the ex¬ 
tent of the injuries received by accused in the com¬ 
bat,^ and the time when and place where they were 
inflicted 2 Evidence that accused was rightfully at 
the scene of the combat® or that he was looking for 
deceased to have a peaceful adjustment of a prior 
difficulty^ IS also admissible So it may be relevant 
to show adulterous intimacies between deceased 
wife of accused and another, causing accused to or¬ 
der her to leave his honic,^ intimacies between de¬ 
ceased and accused's wife® or daughter,'^ and that 
accused had heard rumors that deceased had been 
bragging of such intimacies,® but on the other 
hand, it has been held that evidence that deceased 
told a witness that he had had intercourse with the 
wife of accused is inadmissible ® Evidence is not 
admissible, for the purpose of showing self-defense, 
that accused had been attacked by third jicrsons 
with murderous wea])ons just before he killed de¬ 
ceased, in the .ibscncc of any evidence showing a 
conspiracy belwaeii such third persons and dc- 


B6. Trx—Ku*?s<‘ll v Slate, 11 Te\ 
App 2SS 

87. Kv—Mays v Commonwealth, 6 
Ky L 4S 

88. Tex—Hillls v State, 166 SW 
]ir.4, 74 Te\rr 

30 CJ p 24G nolo 9 [a] (1) 

89. Ala — Jon(s v Stale, 101 So 331, 
20 All App 347—SavaMTe v State, 
100 So Ol'i, 20 Ala App 97 

Til—I’eople V Duiaiid, 1.J9 7S 

307 111 611 

Io^\-J— Male V Price, 200 NW 107, 
l‘i8 Iowa 747 

Miss—Cole V Stale, 150 So 290, 172 

Miss 10 

Va —Counts v Commonwealth, 119 S 
K 7 9, 147 Va. 744 
30 C J p 216 note 96 
Evidence held inadmissible 

KvHhme thnt (Jtni^isod owned and 
ojx I it((J .sMli and was li<u>lhf^KeT 
v\<i‘ jnopoTlv r< jet ted ns not show- 
ini,? m diUnuUN —ll^ndrj 

V Stall, 112 So 213, Jl5 Ala 635 

90. U)v\n—Sl.itt V Cross, 26 N \V 
63 GS Iowa 180 

30 C J p J t G noU 97 

91 . Nl>—State v Shahane, 219 N 
W 133 56 N 1> 642 

92. Fl.i — Cov V State, 50 So 875. 
68 Fla .3 3 

93. Idaho—Stall v Crea, 76 P 1013, 
10 Idaho 8S 

94. Mass — Commonwealth v. Wood- 
waid, 102 Mass 155. 


95. Ill—Williams v I’eoph, 51 Ill 
422 

Tex—Tlall v Slate, 60 SW 7G0, 42 
Te\ (h 44i 

96. Ind—Pulves v State, 11 Ind 
557. 71 Am P 370 

97. Iowa—State v Price. 200 NW 
197, PIS Iowa 747 

Kv —V Common wealth, 361 SW 
SI2, 20 t Kv 6 J 

Mi-xs — r.iiti, r V State, 176 So 5S9 
179 Miss SG5 

Tex- Jle/iau \ Slate. 254 SW 574. 
05 Te\ Ct 333 

W Va—Stall V Laura. IIC SE 251. 

0 4 W Va 2 70 
20 CJ p 216 nolo 4 

Abusive langriiage of parties and 
newspaper article which piovoked 
ditin ultv ait* adini‘“.sihle m connec¬ 
tion with evidence .showmK sc II-do- 
tense—Klmore v Stat(, 146 So 82G 
33G Ala .42 7, denvirig^ c:ertJOTari 140 
St) .S24, 2 n A1 a A pp .4 26 
Evidence held immatorlal 

In murder prosecution in which all 
th * facts ns to an allet^ed attack b> 
victim on accusid, its tontinuanic, 
and lierceness, in support of u pica ut 
selt-defc nsc» and vit Urn’s d\in^; dee- 
Inaliori that accused ‘fooled” him to 
his house and shot him for nothing. 
w^eTi* before the Jury, testimony that 
vnlnn had teloniously attacked wifi 
of accused earlier In the evimniK 
otferod for purpose of showing vic¬ 
tim’s state of mind at tune of homi¬ 
cide, was held properly excluded aa 
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immaterial -State v Clifton, 174 So 
109. 187 l^a G2 

98. Miss—Shiflds v Stale, 39 So 
1010 87 Miss 429 

99. (la—'CunnKton v State, 131 S 

K 41 1G2 (li 307 

>0 C I p 24 6 note' 6 
Iiove letter to accused’s wife 

In prosi ( 111jon foi assault with in¬ 
tent to commit murder, admission of 
love Icttei from ])Tosc < iitinR witness 
to accused’s Wife is admissible as 
bioiinr^ on ciucstion of who was ag- 
y^Tcssor in fiJteicalion and of evist- 
enr e of hostile motive in mind of 
pros* cut mu witness allliounh writ¬ 
ten thirteen or touilcen months be¬ 
fore ttpht—Stole V ITme, 200 NW 
197 198 Jowa 747 

1. Ill — Ttoplo V Simmons, 113 NE 
SS7, 274 Til 528 

30 C J p 21G note 7 

2. Cal—l’(o/)le v Hall, 57 Cal 669 

3. Til —People V SLapf, 155 NE 360, 

324 111 404 

4. Fla — Decb v State, 179 So 894, 
131 Fla 3G2 

5. Ala—Lassiter v State, 189 So. 
781, 28 Aid App 540 

6. Ky—141 ickerby v Common¬ 
wealth, 255 S W 824, 200 Ky 832. 

7. Ky - 'I..ee v Commonwealth, 261 
S W 842, 30.3 Kv 63 

8. Ala—Little v Slate, 129 So 99, 
23 Ala App 547 

9. Mo— Stale v. Rider, 8 SW 723, 
95 Mo 474. 
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ceased,or of evidence of peace overtures made 
by accused prior to the fatal encounter,'-^ or of acts 
of deceased after the fatal difficulty 

§281. -Particular Evidence to Rebut 

Right 

Evidence of particular matters which legitimately 
tends to rebut contention of accused that the killing or 
assault was perpetrated in self-defense is admissible 

Tn rebuttal of evidence of the nj^ht of self-de¬ 
fense, in ciccordance with the general rule stated su¬ 
pra § 271, the courts have held admissible, in ad¬ 
dition to the matters heretofore set out, evidence 
on behalf of the prosecution which tends to show 
that deceased was not the aggressor that ac¬ 
cused was the aggressor that accused provoked 


the difficulty under such circumstances as would ex¬ 
cite certain and probably desperate resistance that 
deceased or assaulted person was following a cus¬ 
tomary course at the time of the difficulty;^® that 
deceased had a lawful purpose in going to the place 
of the difficulty,and in his conduct at the time 
of the difficulty,^® and had a right to be there 
evidence of an attcmjit to fabricate the defense 
and evidence of a friendly feeling on the part of 
deceased toward accused,^^ or that deceased and ac¬ 
cused were close friends ^2 The prosecution may 
introduce evidence of the surrounding circumstanc¬ 
es,"® including the killing of another person by ac¬ 
cused at the same time he killed the person for 
whose murder he is on trial,or an avSsault com¬ 
mitted by him immediately thereafter,®® and may 


10. sc—state v Brown 12 SE 
662, 34 SC' 41 

11. Ala —l^etson v State, 110 So 
21, 215 Ala 224 

Aik —Morrit-on v State, 297 SW 
830. 1 74 Ark 1180 

12. K\ —Holts V Commonwealth, 8 
Kv Op 37 

13. Ala — Brown v State, 107 So 29, 

21 Ala -Vpp 214 

Tex—Smith v State, 294 SW 221, 
106 Tex Cr 5S6 
30 CJ p 217 note 16 

14. \la—Hurston v State, 178 So 

22 1 2Ala 211 

Ark — Ballentine v State, 276 SW 
1002 IbO Aik S71 

Cal—Beople v Samhrano, 91 P 2d 
221 3 1 Cal \pp 2(1 20(1 

La—Stale v Woods, 109 So 519, 161 
La 803 

Mi=.s—S(lf V Stat(, 171 So 41, 178 
Mis^ 5 60 

Tex—Thompson v State, 276 SW 
6'»l), JOl Tex Cr 687 
30 C J p 247 note 16 

Accused’s state of mind toward de¬ 
ceased 

K> -Fleenor v Commonwealth, 75 
S W 2d 1. 23.5 Kv 626 
Miss—Butler V Stfite, 176 So 584, 
179 Miss 86.5 

Tex—Johnson v State, 262 SW 
551 45 TexCr 269 

Threats made by accused afifainst vic¬ 
tim 

K> —Dec^ker v Commonwealth, 128 S 
W 2d 600, 278 Ky 145 
La —State v Vial, 96 So 796, 163 La 
SS ] 

Mo -state v Hodffers, 102 S W 2d 
506 

30 c' J p 247 note 26 [c] 

Prior difficulties between accused and 
deceased 

(1) Evidence of prior difficulties 
between accused and his victim 
which tends to show that accused 
was the aggressor is admissible 


Kv —Fleenor v Commonwealth, 75 
SW2d 1, 255 Kv 526 
Ea—State v Biadford, 114 So 83, 
164 La 423 

(2) Tt has been held, however, that 
evkb'nce that defendants had some' 
thlrtv minutes prior to gun battle 
assaulted one of two victims there¬ 
of had no bewaring on que.stion of self- 
defense—State v Miller, 26 S E 2d 
623, 223 NC 184 

Bvidence of accused’s statement 

that deceased’s wife was ac< used’s 
“Woman” was admissible to rebut 
pha ol self-defense—Collins v 
State 115 So 223, 217 Ala 212 

Testimony as to accused’s carrying 
gun and trouble with another par¬ 
ty 

Ark -Owens v State, 278 S W 3, 164 
Ark 1 188 

Violence growing out of strike 

In prosecution lor murder, where 
accused, who was a striker, alleged 
that lh< guards on tiain coming into 
a mining aiea lirt d on th<‘ stiikfis 
without cause, and strikers returned 
the lir( in self-det« rise, evidente that 
one month previous a <iowd ol armed 
strikers had searthed the train neai 
the s( erie of the homu ide and had 
remo\ ed and mistreated strike bi rak¬ 
ers, was admissible as tending to 
show wdiich part\ w.is the probable 
aggitssur—State v Pagialakls, 238 
V 256 65 Utah 552 

15. Ill--(Jea>e v People, 48 NE 
487, 170 Ill 284 

16. Ala—Witherspoon v State, 53 
So 271, 168 Ala. 87 

17 Ala — Stevens v Stat(^, 76 So 
70S, 16 AlaApp 116 
30 C J p 247 note 19. p 246 note 9 
|aj (2) 

18. Ala—Ezzell v State, 68 So 678, 
13 AlaApp 166 
30 C J p 247 note 20 [a] 

Facts unknown to accused see supra 
5 279 


Evidence explaining conduct held ad- 
mieeible 

Kv—Warman v Commonwealth, 270 
S W 48, 207 Ky 738 

19. Ala—Williams v State, 163 So 
661, 26 Alri App 531, certiorari de¬ 
nied 163 So 667, 231 Ala. 127 

30 C J p 247 note 22 La] 

20. N Y —People v Barnes, 95 N E 
15, 202 N Y 77 

30 C J p 247 note 23 

21. Nev—State v Skinner, 139 P 

773, 37 Nev 107, Ann Cas 1416D 

269 

22. Okl—Durant v State, 240 P 
1088, 32 OklCr 288 

23. Ala—W’atson v State, 94 So 
787, 14 AlaApp 59 

Ky —Combs v t’ommonwealth, 83 S 
W 2d 4 6. 254 Kv 703 
NM—Stale v Davis, 234 I’ 311, 
30 N M 395 

10 C J p 247 note 25 [a] (6) 

Accused’s statements to third per¬ 
sons 

E\ idenoe that accused, having 
slabbed di'ctastd, asked thud per- 
,son it he "wanted to takt it up,” 
was admissible to (onti overt self- 
defense—Collins V Stale, 115 So 223, 
217 Ala 212 
Position of accused 

Allowing witness to say whether 
d(M eased was in position to be shot 
in back w’^as not abus< of disc r(^tion 
— Clark V Slate, 111 So 227, 216 
Ala 7 

Description of deceased’s compan¬ 
ion and e\ idi'iw c showing what eom- 
piniori had m hand was held admis¬ 
sible on issue as to whether they 
ven attempting to withdraw—(Bbbs 
V State. 127 So 788. 23 AbiApp 475, 
moral 1 denied 127 So 790, 221 Ala 
130 

a4. Ky—Combs v Commonwealth, 
8 1 SW2d 4 6, 259 Ky 703 
25. Nev—Slate v Hall, 13 P2d 624, 
54 Nev 213 

30 CJ P 247 note 26 [a] (2). 
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inquire as to accused’s feelings when deceased ad¬ 
dressed an opprobrious epithet to him 26 On the 
other hand, a question to a witness for th.e state on 
cross-examination as to the direction in which ac¬ 
cused was retreatint»' when he was walking back 
from deceased, and as to whether he v\as walking in 
the direction of his home, is jirojitrly excluded 27 
Where deceased had made several ihre.its to kill ac¬ 
cused, and accused clriinied that the killing was in 
self-defense, it was error to comju*! him to answer 
on cross-examination whether he had filed any com- 
lilaint to i)lace deceased under a peace bond after he 
heard of the threats, as his apphing for a peace 
bond could not enlarge oi restrict his light of self- 
defense, .ind undei the evidence the itiry might have 
considered his failure to aiqily for a bond as limit¬ 
ing or restricting his i ight 28 Where the undis- 
])utcd evidence shows that deceased w^as the aggres¬ 
sor, evidence of illicit relations between accused and 
dectased’s wife is inadmissible to show who was 
the aggressor 2"^ Kvidtuce that accuseHl's wife, be 
lieving her husband intoxicated, had, just prior to 
the fatal encounter, re(|uested a thud tierson to look 
after him is inadmissible 26 It has been held that 
evidence is admissible whieh tends to show that ac¬ 
cused had the means to h*ive avoided the combat 
but made no effort to do s(),2i but where the law' 
does not place on a citizen the duty or burden to 


retreat in order to avoid the necessity of killing his 
assailant, the state is not authorized to prove that 
accused failed to retreat 22 The prosecution may 
rebut accused’s evidence of improper relations be¬ 
tween his daughter and deceased by showing that 
no impropei relationshi]) existc'd 23 

§ 282. Defense of Another 

Evidence which would be competent to establish 
Justification in the case of a person killing another in 
self-defense is competent to establish it in the case where 
the killing was done in defense of another, but such 
evidence is subject to being rebutted 

Every fact which would be competent to est.ib- 
lish justification in the case of a person killing an¬ 
other m self-defense is competent to establish it in 
the case where the killing v\as done in defense^ of 
another 24 Thus accused may show that deceased 
was assaulting or attacking the i)erson defended , 
that deceased entertained hostile feelings t()W'ard,26 
and had made throats .igainst,27 and assaults on, the 
person defended,and the basis for such threats ,22 
that deceased was larger and stronger than the jier- 
son defended that accused bcluved the person 
defended was in (Linger of death or great bodily in¬ 
jury ,'^1 or that deceased w.is a fierce, violent, and 
dangerous man **2 if p^s been hold that iincom- 
municatcd thicats of deceased against a codefendant 
not on trial are inadmissible ,*2 hut theie is also 


26. NJ - staff V C'^orrado, 172 A 
G71. lilt N J l.aw 53 

27. Alii—CloTilon V State, 36 So 
100*), 140 Ala 2') 

28 Tfx—Nfwman v State', Cr, 70 

SW 0 51 

29. Am/ --Wood'^on v Stall, 247 P 
1103 37 An^ 448 

30. 'Pev— Li mous \ Stati*, 62 S 
W2d 128, IZI TcxC^i 366 

31. CMl — I’tople V (Xinipanella, 11b 
PJd 033, 46 ("alAppJd 007 

32 Ttx—I)i rinis v State, J76 S W 

715 101 Tex (^r 451 

Putv to letieat geneially see bUpia 
127-110 

33 K\ —Ijte V e^ornmonwt alth 361 
S \V 812, 203 Ky 03 

34. Kv - i\)mn)onwealth v einkev, 
13 S W 3d ')! 1 515. 210 K\ 383, cit¬ 
ing? Corpus Juris. 

30 C' J p 348 note 23 

£vldence held luadmlBsihle 

Ttstinionv ^civ< n on txarnininR tri¬ 
al. lhat witness fiared deceased — 

Kiveia V Stall, 8 S W 2d 129, 110 

TexCr 298 

35. Kv —Commonwealth v Girkev, 
42 SWid 513, 515, 310 Ky 382, 
( itinK Corpus Juris 

Okl —Head v State, 221 P. 7U1, 26 
OkK'r 33 

30 C J p 24 8 note 30. 


Effect of attack 

(1) In piobeiution for murder, in 
whiih di ft nsi was that ai i used ran 
for Kun allei decedent knocked ac¬ 
cused s mothi r down and lhat t,uM 
ilisihartci'd aoc identally exclusion of 
physicians testimony as to t 1ft < t of 
blow on aieused’s mother was htld 
cMor—C’hilds V State, 232 N W 575, 
120 Neb 310 

(3) Kvidi m e of time act used’s fa- 
ihei, in delense of wdiom aitustd 
i laims It) havt shot deceiienl who 
was ittatkinn the father, was tiealcd 
for iTijuiies wis competent to (oi- 
Tohorate atcuseds testimony as lo 
vieJousness ol attack on him -ling¬ 
er V State, 101 NE 37, 27 Ohio 
App 272 

36. Ky - Commonwtalth v (>irke>, 
42 S W 3fl 51 J. 515, 340 Kv 383 
eitiTiK Corpus Juris. 

30 CJ p 248 note 31 

37. Kv —C’ommonwt alth v (liikty, 
supi.j, citniK Corpus Juris 

30 (’J p 248 note 32 

Declaration, held not to constitute 
threat 

SO- Stale V Smith. 20 S E 2d 726, 
300 SC 188 

Details held inadmissihle 

In rnuidei prosecution, where fatal 
Mhootintf otcurred during lull in fight 
between son of accused and victim, 
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and at'tiised and other vvtlnt'sses had 
bf I n allowed great latitude in tes- 
tifvinn in sup]>ort of theory of Jus- 
lifi.ihli homitide, that vu tim had 
thii'attned vanous ptisons, ri'fusal 
lo ptrrnit ti'-timon\ in di tail as to 
w h.il at tually h.ippemd when the 
thit.its weie made was pretpt'T — 
Stall' V Heaslon, 07 P 2d 330, 109 
Mont 30 > 

38 e'olo—P.ailt'V V Peopli', 130 P 
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authority hol<3uig that uncommunicated threats 
against a persoti defended aie admissible as bear¬ 
ing on the probability of who was the aggressor.^^ 
Evidence of threats of deceased against accused 
himself IS inadmissible Evidence tending to show 
who provoked the difficulty between deceased and 
the person defended is admissible,^® although ac¬ 
cused was absent at the time Evidence of insan¬ 
ity of the person defended, jirompting accused to act 
more quickly than he would otherwise have done, 
IS admissible The relationship existing between 
the slayer .ind the jierson defended may be consid¬ 
ered, in connection with all the circumstances, in 
detci mining whether the homicide stands on a like 
footing of reason and justice wuth that of self-de¬ 
fense Evidence to sustain the right of defense 
of another is admissible only where it would be ad¬ 
missible to sustain the right of self-dt fensc Ac¬ 
cused may not introduce evidence as to wdiat eye¬ 
witnesses of the homicide thought resfiecting the 
danger to the pci son accused cl.urns to have been 
[)rolectingEvidence of the mistreatment of the 
IKison defended which was unknown to <iccused at 
the time of the shooting is ordiminly in.ulmissi- 
ble but, where .icciised claims that the sole cause 
of the killing was insulting eoiiduct of deceased to¬ 
ward accused’s wufc at the time of the homicide, 
which conduct was ele'iiied by the prose e'ution, jiroeif 
of pievions conduct of a similar natuie is .idmissi 
ble to coiToboi.ite .iccused’s testimony, even though 
accused did not know eif such prior conduct at the 
tune of the killing I'vidence that deee.iscel had 
theretofore railed or attempted to seduce <ind njie 
women, offered as a lustification for accused’s be¬ 
lief that dece.ised woulel there.ifter so treat the 
])erson in whose defense the homicide is alleged to 
ha\e been committed is incompetent Evidence 


of the good character of the person defended is ad¬ 
missible 

In rebuttal the prosecution may show that ac¬ 
cused’s plea IS a fabrication,®® that the person de¬ 
fended was the aggressor,®*^ even though accused 
diel iu)t know that such jierson was at fault,®® or 
that the pin poses of de^ceaseel were not felonious ®® 
Eacts explanatory of threats by deceased against the 
person defended arc admissible®® Where it is 
claimed that accused’s act was for the purpose of 
protecting the virtue of a female relative against 
deceased, evidence of the bad character of the fe¬ 
male is admissible,®i but particular acts on her part, 
not knowm to accused, cannot be shown,®“ and, 
wheie a father kills to pi event the ra])e of his 
elaughtcr, the bad rc]nitation of the daughter for 
morality cannot be shown ®‘^ Evidence of .icts and 
declaiations of the person defended, before the ar¬ 
rival of accused, which are not shown to have been 
known to accused at the time of the killing, is inad¬ 
missible to shf)w that the jicison defended was the 
aggicssoi ®'^ It has been held that cviele nee of mo¬ 
tives of decedent not disclosevl to .iceused is not ad¬ 
missible against the latter,®® but, where aceiised’s 
wife testified that deceased attacked her on enter¬ 
ing accused’s i)lace of business, .ind .iccnsed claimed 
that the killing w^as in defense of his wife, evidence 
that deceased had s.iid he w^as going theic to collect 
some money, although this w.is said out of .iccused’s 
hearing, h.is been held aelmissible Testimejiiv of 
the wxuineling and eleath of the pel son whom accused 
cl.limed to have been defending is relevant®^ 

§ 283. Defense against Third Person 

Evidence that the killing occuired accidentally while 
accused was Justifiably defending himself against the at¬ 
tack of a third person is admissible, but may be re¬ 
butted 
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Evidence that the wound causing death was in¬ 
flicted accidentally on deceased by accused in justifi¬ 
able self-defense against the attack of a third per¬ 
son is admissible,subject to such limitations as 
would be imjiosed if the third person had been 
killed Such cvkIliicc may be rebutted by the 
prosecution 

§ 284. Defense of Habitation 

Evidence which tends to sustain or disprove the de¬ 
fense that the killing was in defense of accused's habita¬ 
tion IS admissible 

Where there is evidence to show that accused's 
act was in defense of his habitation, evidence of the 
geneidl reputation of deceased as a quarrelsome 
and dancreroiis man is admissible Where de¬ 
ceased sought to g.im admittance into a house of ill 
fame by violence, and against the will of the keep¬ 
er there of, who attacked the aggressor, from which 
death ensued, it was held that testimony that threats 
had bed! m.ide a week jirevious to the assault by 
persons who had broken into the house that they 
would Ktnrn sfime other night and bieak in again 
might be received and submitted to the jury under 
the instructions of the court,'^- but, where the «icts 
of oflicets of the l.iw who were attempting to break 
into accused’s house to arrest him were such as 
confericd on him the undoubted right of self-de¬ 
fense if lu was mistaken as to their character or ob¬ 
ject, and the question w«is as to whether or not ac¬ 
cused was Ignorant of their official character, cvi- 
denee that the night before a part of the crowd who 
wc re with the officers at the time of the liomi- 
ckU had stoned accused’s house was immaterial * 
Whei c deceased, who was an officer, was shot whik 
ejecting accused from her home under a writ of 
])osscssion, and he had jireviously ejected accused, 
but she had returned to the jiremiscs, evidence as to 


the advice of counsel given accused concerning her 
rights was inadmissible Evidence may be ad¬ 
mitted on behalf of the prosecution to prove that 
accused’s act was not in defense of his habitation 
An affidavit and search warrant are inadmissible 
where the officer who had them m his possession 
did not attemjit to use them or make search there¬ 
under and a search warrant under which de¬ 
ceased or the injured party had no authority to act 
as he did is not admissible to show that he was not 
a trespasser 

§ 285. Defense of Property 

Evidence is admissible to prove or disprove that the 
killing or assault was a Justifiable act in defense of 
property, but evidence having no tendency to prove or 
disprove that fact is inadmissible on the issue 

Where accused claims that the killing was done 
in defense of his property, evidence of accused’s 
title or claim to the projicrly may be admissible 
but such evidence is not admissible whei c the vio¬ 
lence used was unjustifiable,’^*^ and, whcie only the 
possession of the land m dispute at the time of the 
homicide is involved, evidence as to the title is not 
admissible Evidence of the reputation of de¬ 
ceased for being a viohnt and daiigeious jierson is 
admissible,but not cvifUnce of his general repu¬ 
tation as to character^^ or specific acts of bad con¬ 
duct on his part Where deceased was shot while 
entering on accused’s land, testimony as to what 
he said to a witness with reference to his intention 
to go on the land at all hazards was proper, ac¬ 
cused having had notice of the convcrs.ition but, 
on a trial for assault with intent to kill one of a 
party coming on accused’s mining claim, evidence 
that another of the party went to accused’s claim, 
intending to cross it against the will of accused, 
was inadmissible, as it did not show that the jicrson 
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assaulted so intended Where an officer had dis¬ 
possessed deceased and placed accused in possession 
of premises on which the homicide occurred, evi¬ 
dence of the instructions given accused by the offi¬ 
cer at the time of placing him in possession was ad¬ 
missible Evidence of former trespasses commit¬ 
ted by deceased on the same land is inadmissible in 
the absence of any evidence tending to establish an 
alleged conspiracy to drive defendant off his land 
Evidence that deceased did not try to rebuild his 
broken down fence is inadmissible unless it is shown 
that his pnrjiosc was to pcrmil trespass on accused’s 
propel ty^^ Where it was undisputed that deceased 
had forfeited the properly which accused subse- 
cjiRiUly acquired and that accused was entitled to 
Iiosscssion, admission of evidence as to jiaymenls 
made on the property by deceased prior to the for¬ 
feiture IS preiLidicial errot Where a killing arose 
out of a claim for certain hogs which were alleged 
to be wild, evidence as to efforts of deceased and 
his brother to take up hogs belonging to other per¬ 
sons IS not material on the issue of defense of jirop- 
eri> Under a statute authorizing a person to 
defend his legal possession of property, although 
tlu light of tiropcrty is not in him, evidence that ac¬ 
cused, although legally, was not rightfully in pos¬ 
session IS inadmissible As bearing on the defense 
tli.it the killing occurred while deceased and an as¬ 
sociate were aftemiiting to rob accused iii Ins store, 


the state may introduce evidence of all actions of 
deceased and his companions while in the store.®^ 
Where it appears that deceased had attempted to 
burglarize accused's store, evidence of the danger¬ 
ous and lawless reputation of the vicinity of the lo¬ 
cus in quo, of previous burglaries and attempted 
burglaries of the store, and of the communication 
to accused of threats to biirglaiizc the store is ad¬ 
missible®^ Where the defense was that the killing 
occurred in an attempt to prevent a burglary of a 
house owned by accused’s wife but occupied by de¬ 
ceased, It was not error, however, to exclude evi¬ 
dence that at some indcTmite time in the past a bur¬ 
glary had been committed at accused’s house So, 
in a Inal for murder by a trap gun set to kill a 
chicken thief, evidence that other ])roperty of ac¬ 
cused had been stolen before he set the gun is prop¬ 
erly excluded®^ In a prosecution for assault with 
intent to commit murder defended on the ground 
that the act committed was in defense of defend¬ 
ants’ property, testimony of one of those accused 
that he had gone into the question fully and knew 
the property belonged to him and the other defend¬ 
ant IS inadmissible,®® and testimony that defend¬ 
ants had forcibly elected a witness from the prem¬ 
ises by means of weapons is competent to rebut de¬ 
fendants’ claim that the assault was committed while 
in peaceable possession of such property®'^ 


C DYING DECLARATIONS 


§ 286. Definition 

Dying declarations are statements of material facts 
concerning the cause and circumstances of homicide made 
by the victim under the fixed and solemn belief that his 
death is inevitable and near at hand 

Dying declarations arc stalcnunts of material 
fficis concerning the cause and circumstances of 
lu)niicidc m.adc by the victim under the fixed and 


solemn belief that his death is inevitable and near 
at hand®^ and as such are to be distinguished from 
other admissible declarations such as declar.ations 
which constitute a iiart of the res gcstoc,®® or decla¬ 
rations made in the presence of accused which, al- 
ihnugh not admissible as dying declarations, may be 
adniitltd to show the conduct of accused when 
charged with the crime ^ 
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A final statement made by a person prior to the 
time he was executed is not a dying declaration 2 

§ 287. General Rule as to Admissibility 

a In general 
b Reasons for rule 
c Constitutionality of rule 

a. In General 

While dying declarations are secondary evidence or 
a species of hearsay evidence, they constitute one of the 
several exceptions to the rule which excludes hearsay 
evidence 

Tn prosecutions for homicide, the declarations of 
deceased, voluntarily made, while in articulo mor¬ 
tis, and under the solemn conviction of appro.ich- 
ing dissolution, concerning the facts and circum¬ 
stances constiluling the res gestre of his destruc¬ 


tion, where deceased would be a competent witness 
if living, discussed in detail infra § 288 et seq, 
are always admissible in evidence ^ The rule ad¬ 
mitting dying declarations is not confined to their 
introduction by the prosecution, they are also ad¬ 
missible in behalf of the defense ^ 

Although dying declarations arc secondary'’ or a 
species of hearsay evidence,® they constitute one 
of the several exceptions to the rule which excludes 
hearsay evidence TTowever, they should be re¬ 
ceived with caution^ and the rule authorizing their 
admission should not he extended beyond the rea¬ 
sons which justify it,^ hcc.iusc, while the solemnity 
of the occasion may supply the place of an oath, 
nothing can fully supply the absence of a cioss-ex- 
amination,^^ and because such declarations have 
great and sometimes due weight with juries It 
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has been stated that the rule admitting; dying; dec¬ 
larations may not be broadened, except by stat¬ 
ute 

Use of profanity. The fact that decedent used 
pTofane lang;uag;c does not render his dyin^; decla¬ 
ration iiicidmissible 

Motive, ^rlf-seri'ing puypo^e. The dcclciratuin 
must not spring from a motive to fabricate or serve 
himself,^'* and a dying declaration cleaily shown 
to have been actuated by malice, venom, ill will, 
and dcsiie for icvcnge should be excluded How¬ 
ever, the absence of any sdf-scrving purpose is not 
an essential element of the circumstantial guaranty 
of the trustworthiness of dying decl.irations 

Where accused admits homicide The fact that 
accused admitted killing deceased has been htld not 
to render a dying declaratum inadmissible where it 
tended to negative accused’s claim of self-defense 

b. Reasons for Rule 

One reason for the admission of dying declarations 
lies in the necessity of the case, and an important rea¬ 
son for excepting them from the rule against hearsay 
evidence is that the solemnity of the circumstances un¬ 
der which they are made naturally constitutes a guaranty 
of their truth equal to that which is afforded by the 
customary oath 

An imjiortant reason for excepting dying decla- 
\ alions from the rule against hearsay e\idencc is 


that the solemnity of the circumstances under which 
such declarations are made naturally constitutes 
a guaranty of their truth equal to that which is 
afforded by the customary oath 

In addition to the fact that the solemnity of the cir- 
cumbtaiiccs under which a dying declaration is made 
may ojicrate as a substitute for a positive oath, an 
additional reason for the admission of d>ing dec¬ 
larations lies in the necessity of the case^*^ and the 
im])ossibility of producing better proof of the fact 
where the victim of the homicide has died, and 
there is, as often hapjiens, no other witness to the 
transaction However, the admissibility of dying 
declarations docs not depend on the absence of oth¬ 
er evidfuct of the same facts They are admissible 
111 (vidence, although there are eyewitnesses who 
testify positively to the facts, and it is no objection 
to their admission that the exigencies of the case 
do nol 1 equirc it 21 

c. Constitutionality of Rule 

It IS well settled that the admission In evidence of 
dying declarations is not an infraction of the constitution¬ 
al or statutory right of the accused to be confronted by 
the witnesses against him 

It IS well settled tlV‘t the admission in evidence 
of the dying declarations of the person murdered 
IS not an infraction of the constitutional or statu¬ 
tory riglit of acciistd to be confronted by the wit¬ 
nesses against him 22 


Wii^tit as evulencc see infra § 304 

12 NY- TVople v Hiiker, 100 N 
E 1J7. 215 NY 126 S3 N Y (V 03. 
Ann is 1917A 600 

13. All—Kirby v Stati', 44 So 38 
151 Ain 66 

El—St ito V iJi id>, 50 So son, 

La 051 

14. Kv—Maddon v ('’oinmonwi tilth 
.36 SW2d tlG 237 Kv 70.3 

15. Miss—Marlov v State, (lO So 
210, 100 Miss 717—Pk.oLvrs v Stall, 
61 So S U), 106 Miss 885, Ann C’j.s 
1917A 1245 

16. Va —T’ondleton v Common¬ 

wealth, 100 SE 201. 131 Va 67G. 
disar)provinK I’atterson v (''orn- 
monwcalth, 75 SE 7J7, 114 Va 

807 

17. Cal—TN'ople v Brown, 216 P 
411, 62 CalApp 96 

18. Ala—Lewis v Slate, IGl So 92, 

231 A 1.1 21 J 

Ariz—(\)llins V State, 294 P 625, 
37 Aiiz 353 

Fla—Johnson v State, 152 So 176, 
113 Fla 461 

Haw'aii —Territory v Buick, 27 Ha¬ 
waii 28 

Ill—People V Chenev, 13 N E 2d 171 
368 Ill 131, 114 ALK 1514—-Peo¬ 
ple V Borella, 143 N E 471, 312 
Ill 34. 


—Stean V (''omnionwealth, 102 S 
W 2d 363. 267 Ky 413—Ilarrod v 
(^)ininonwealth. 300 S VV 625 222 

K\ 218—VVhiti head v C'oiiimon- 
\Malth. 255 SW 03, 200 Kv 4 10 

Mi'-s —Conway v St.alt, 171 So 16, 
177 Miss 461—P)(‘ari v State, I 61 ) 
So 581, 17 J Miss 25 1 silori 

of fiTor overruled 102 So 155, 17.3 
Miss 254 

Mo -State v Custer, 80 S W 2d 176 
no Mo 511 -S(lb(k V TIav\de\, 56 
S W 2d .385, 387, citing Corpus Ju¬ 
ris. 

Nib—Edwards v State 204 NW 
7S0, 113 Nib C98 

NY" —Peopb* V Bartelini 35 N E 2 d 
20, jS 5 N Y 133—l*eoj>le v Smith, 
281 NYS 204, 245 App Div 60 

NC—Slate V Debnarn, 22 S E 2d 562, 
222 NC 266 - State v Slewait 180 
S 10 4 88 , 210 N C 262—State v 

I^illon 174 SE 4 22, 206 N C’ 507 
—Stale V Wallace, 165 SE 71fa, 
20 3 N C 284 

ND—State v Phillips, 277 NW 600 
68 N 1) 112 

Vt—State V Tubbo, 139 A 709 101 

Vt 5 

Wash—Stale v Labbee 234 P 1049, 
121 Wash .55 

.30 C J p 252 note 8 

19. Ga—Bryant v State, 163 SE 
219, 14 Ga.App 781 
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Mirli—Piople V Ainett, 214 NW 
231, 230 Mich 123 

Miss - -Cimwav v State, 171 So 16, 
177 Miss 4 01 

Mo—State' V Custer, SO S W 2d 176, 
3 *6 Mo 51 4 

NV* Pi (iPh V Barti Iini, 35 N E 2d 
20 2S5 NY" 4 33 

N(^ —St.iK' V Stewart, 1.S6 SE 4S8. 
210 N C .3 02 

"Tfs—W'lhh V State. 106 S 5\ 2d 683, 
12 5 Tf v Cr 32 

Y^t - '^taii V Tubbs 130 A 769 101 

Vt 5 

30 CJ p 25 3 noli 10 
20 N C- St.iti V Jiirdan, 6 S E 2d 
1.5 0 211) N C 3 5 () 

20 CJ p 253 note 10 

Accused should not he allowed to 
escape consecpierices of crime by put¬ 
ting sole witness of crime bovond 
poivti of I our L bv killin^^ him — I'eo- 
j)ie V I’oilupay, 251 NYS 389, 140 
Misc. CSS 

21. Colo —Davis v People, 2.38 P 25, 
77 (’olo 516 

NM—Slate v Sanford, 97 P 2d 91.5, 
44 N M 66 
30 C .1 p 253 note 12 
22 NT M—State v Stfwart, 231 P 
002, 20 N M 227 

Okl—Armstrong: v State, 95 P 2d 
910 68 Okl Cr 105 
20 C J p 253 note 13. 
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In sustaining the constitutionality of this rule, 
the courts have sometimes taken the position that 
the declarant is not regarded as the “witness” whom 
accused is constitutionally entitled to meet “face to 
face ”23 This reasoning has, however, been criti¬ 
cized as unsatisfactory 24 Further reasons are that 
the rule admitting dying declarations existed at 
common law before the adoption of the United 
States Constitution, although the right to have the 
witness against him examined in his picsence was 
practically secured to accused by Magna Charta,^^ 
and that, as the evidence is admissible for accused 
as well as for the state, accused might be deprived 
of a very important right if this evidence were ex¬ 
cluded 26 


§ 288. Conditions Essential to Admissibility 

The conditions essential to admissibility of dying 
declarations are discussed in detail infra §§ 289- 
291 

Examine Pocket Parts for later cases 

§ 289. -Declarant Must Be in Extremis 

Unsworn statements can be admitted in evidence as 
dying declarations only when made in extremis. 

Unsworn statements can be admitted in evidence 
as dying declarations only when made in extremis,27 
and after death has ensued However, the admis¬ 
sibility of evidence of this chaiactcr does not de¬ 
pend on the length of the interval between the dec¬ 
laration and the death,2*^ but on the state of de- 


23. Ohio—State v Kindle. 24 N R 
485, 47 Ohio St 358 

30 CJ p 253 note 14 

24. Mo—Slate v Houser, 26 Mo 
431. 437 

30 C J p 254 note 15 

CTorpna Juris has been cited in con¬ 
nection with a statement that th(‘ 
rule admittinj^ dying" declarations 
haa not been adopted and applied 
without diffl(ult\ in logic and rea¬ 
son in view of the gcnfial Lonblitu- 
tional provisions relating to fair tri¬ 
als in (nniinnl prosecutions- lllair 
V Uogers, 89 P 2d 928, 029, 185 Okl 
63 

25 Va — Hill V Commonweal th, 2 
Oratt 501 4 3 Va 594 

10 C I p 25 1 note 16 

26 Or—Slate Saunders, 12 P 
4 41, U Or 300 

30 CJ p 25t note 18 

27. Ala —Humber y State, 09 So 68, 
10 \l,'i Xjip 451, certioiari denied 

F).uto Stale rx rtl Attorne> 
(bmoral, 90 So 73, 210 Ala 550 
Ga—(^)^)per v St.ite, ISi S 10 716 

710 IS* (Ja 42 ( It in^ Corpus Juris 
—Johnson v SLah, 1)2 SE 75 
169 (Ja Sit—(Jietn v State, 113 S 
E 5 ib 151 Oh 117 
Kv —IJail(*v V CommonA^ ealih, 157 
SW2(l 100, 2S8 K\ 61 1—Hulf v 
CoiniTionwtalth, 108 .S W'" 2d 1014, 
270 K\ 36- Hold V Common¬ 
wealth, 13 S 2d 244, 227 Kv 430 
—Meade v Commonwe lit h, 7 S VV 
2(1 1052, 225 Kv 177 
Mo—Slate v Stiawthcr, 116 S W 2d 
IM ’.12 Mo 618 120 A K II 58 1 

NY— People* V Poitugav, 251 NYS 
389, 1 40 Misr 6S8 

NP—State v loidan, 5 S E 2d 15b 
216 N 350—Slate' v Jiright, 2 S 
E 2d 511, 215 N (' 537—State v 

Stewart. 186 SE 488 210 NC 362 

—State V Caid. n 183 SE 898, 209 
N 404, (.ertioiari denied Carden 
v State of North Caiolina, 56 S Ct 
060, 298 XJ S 082. 80 I. Ed 1402— 
Slate V Wallace, 165 SE 716 203 
NC 281—State v Collins., 126 S 
E 98, 189 NC. 15. , 


Va—^XValler v Commonwealth, 16 S 
E 2d 808, 178 Va 204, certiorari de¬ 
nied WalleT v Yoiiell, 62 S Ct 
1106, 316 US 679, 86 L. Ed 1 752. 
rehearing domed 62 S Ct 1280, 3^6 
US 712, 86 UEd 1777—Compton 

V <^>mmonw^*alth 170 S E 613, 161 
Va 980 

30 C J p 254 note 19 

28. Ala --Thomas v Slate, App , 9 

So 2d 150—Humbe'T v Slate, 09 So 
68 19 Ala App 4")1, cfrtioran de- 

nw‘d Ev parte State ex rel Attor¬ 
ney (ie*neral, 90 So 73, 210 Ala 559 

NY—People v PoTtuga>, 251 NYS 
389, 140 Mist 688 

NC—State v Jordan, 5 S E 2d 156, 
216 NC 356—State v Pnght. 2 S 
E 2d 541, 2n NC 537 -State v 
Carden, 183 SR 808. 200 NC 404. 
corliorati denit'd Carden v Stale 
of North ('arolina 56 R Ct 9b0, 
298 U S 682, 80 U Rd 1402—State 

V Wallai't, 165 SR 716, 203 NC 
284—State v (^ollins, 126 SR 08, 
189 N C 15 

29. Ala—Sowell v State, 100 So 

900, 30 Ala App 18 -Uussell v 

State, 137 So 4b0. 21 Ala App 406, 
certiorari denied 117 So 4 (.2 22 5 

Ala 52 3—Meioniaw' y State, 137 So 
40, 24 Ala App 4 >0, cerlieerari de¬ 
nied 137 So 42, 221 Ala 438 

Ark—Hums v State, 243 SW 963. 
155 Ark 1 

Cal—People* V Wilson, 129 P 2d 140 
54 Cal \pp 2d 434—I’eople v l‘ol- 
lock. 89 P2d 128. 31 Cal \pp 2d 74 7 

Ela—Handley v State, 170 So 748, 
754, 125 Fla 632, citing Corpus Ju¬ 
ris. 

Ga—Cooper v Stale, 181 SR 716, 
182 Ga 12—Coart v State, 119 S 
E 723. 156 Ga 536 

III—Peojele V Kreutzer, 188 NE 422, 
254 Ill 4 10 

Ind -W^illiams v State, 147 N E 163, 
196 Ind 84 

Ky —Meade v Commonwealth, 7 S 
W^ 2(1 1052, 225 Kv 177 

L,a—State v Kobertson, 110 So 888, 
880, 162 La 641, quoting Corpus 
Juris. 
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Mass—Commonwealth v Vona, 146 
NR 20, 250 Mass 509 
Minn—State v Uiown, 296 NW 582, 

209 Minn 478 

Mo—State* V Elinn, 96 S W 2d 506, 
510, eiting Corpus Juris —State v 
Custer, 80 S W^ 2d 176, 336 Mo 514 
—Slate* v Pioekington 36 S W 2d 
911—State V Anderson, 34 S W 2d 
25 

Neb -T»enn v Slate. 227 NW 314. 
110 N<*b 0 5—Johnson v State, 100 
NW 80'’ 112 N(b 530 
NY—Peor^b V Weiss, 2C1 NYS 
616, 117 Misc 505 

NC—Stile V Dalton, 174 SE 422. 
20 6 N C 50 7 

ND—State v T»hillips, 277 NW 609, 
6S N D 11 ; 

SC ' Slate V Eergu&on, 141 SE 361 
141 SC 175 

Tenii —^lYitte ndon v State, 8 S W 2d 
3 71, 157 Tenn 40 1 

Wash - SI,lie v Mooney, 56 P 2d 722, 
1S5 Wash 681 
30 CJ p 251 nolo 20 

Actually at point of death 

Ei)i dec laiat Kins to be admissible 
as dying cic'clarations it is nf>t ne*refa- 
saiy that deee'.isij actually have 
been at the point ol eiealh or that the 
statement hive been made at the 
time (lert*asfd was bieathing his last. 
Cal—P<‘<)plt V llollnian, 232 1’ 074, 

105 Cal 20 5 

Ill—People V Cordcr, 137 NE 815, 
306 III 264 

NC—Slite V Stewart, 186 SE 488, 

210 N C 362 

Bulo applied to porticnlai periods 

(1) A\ithin one hour 

Fla —Davis v State, 187 So 783, 137 
Ela 123 

Kv —Salvers v Commonwealth, 16 S. 
W 2d 509. 229 Kv 153--Spencer v 
Commonwealth, 210 SW 750, 194 
Kv 600 

La—State v. Willis, 158 So 826, 181 
La 151 

(2) About six hours—Anderson v. 
State, 186 NE 316, 205 Ind 607 

(3) About twelve hours—Hoi- 
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darant's mind and his belief that he is in a dying 
condition, as discussed infra § 290 The length of 
time elapsing between the making of the declara¬ 
tions and the declarant’s death is, however, one of 
the dements to be considered in determining wheth¬ 
er the declarations were made under a sense of im¬ 
pending death. 

Before infliciton of injury Declarations made 
before the infliction of the mortal injury are, of 
course, inadmissible as dying declarations 

§ 290. - Consciousness of, and Belief in. 

Impending Death 

It IS essential that a dying declaration be made when 


declarant has abandoned all hope of recovery from the 
Injury Inflicted by the accused and is under the firm 
conviction that his death is Inevitable and near at hand. 
It is the condition of mind of the declarant, and not the 
belief of others, which determines admissibility, and an 
inadmissible statement may become admissible if ap¬ 
proved or repeated after all hope of recovery is aban¬ 
doned. 

It IS not enough that the statement be made when 
declarant is in extremis, it is also essential that 
It be made when he has abandoned all hope of re¬ 
covery from the injury inflicted by accused and is 
under the firm conviction that his death is inevita¬ 
ble and near at hand,^2 and the fact that declarant 
believes himself in great danger and entertains a 


brook V Commonwealth, 61 S W 2d 
644. 249 Ky 795 

(4) Eifthteon or twenty houih — 
.Tone*, V State, 116 So 90, 149 Miss 
758 

(5) Fortv-six hours—Simpson v 
State, 148 SE 511, 108 Ga 508 

(G) Within forty-eij?ht hours — 
CIiniLnls V State. 133 S W 2d 844. 
199 \rk 09 

(7) Three- days 

N Y —People v Gliase, 29 N Y S 370, 
79 Hun 296, affirmed 39 N E 21, 
143 N Y 669 

NI >—Slcite V Phillips, 277 NW 609, 
6rt X r> 113 

(8) Within font da\v—(Jarrlner \ 

C irnmoMwealth. 42 S VV 2d 819, 240 
Kv 2S3 

(9) Four days 

Ill—Peoph- V Colder, 137 NE 845, 
306 Ill 264 

Mass- Commonweal I h v Hanev, 127 

Mass 459 

Mo—Statt. V Prockington, 36 S W 2d 
911 

(10) Ten (lavs 

Pa—Conimonw'ealth v I^ockctt, 139 
A 8 36, 291 Pa 319 
Tex—Hawl- v State, 76 S VV^ 2d 1053, 
1J7 414 

Va—Swisher v Commonwealth, 26 
Cratt 963, 67 Va 963, 21 Am R 
330 

(11) Elovi-n days 

C il — P( opU V Ybarra, 2 28 P 868, 
68 Cal App 259 

Mu St.lie V (nifl, J8.5 SW 706 
30 C J p 254 note 20 [a] (9) 

(12) Fourteen davR—\ndiTson v 
State, 182 So 613. I.t3 Fla 63 

(13) More than two weeks—Webb 
V State, 117 S W 2d 426, 135 Tex Cr 
207 

(14) Thirty-three or thirty-four 
da vs 

Ga—Miles v State, 185 SE 286, 182 
Ga 75 

SC—State V Hall, 133 SE 24, 134 
SC 361 I 

(15) Nearly two months—State v 
Robertson, 110 So. 888 , 162 L.a 641 I 


(16) Two months 

Ala—Boulden v State, 15 So 341, 
102 Ala 78 

Ga—Johnson v State, 152 SE 76, 
169 Cla 814 

(17) About thiee and ont-half 
months—Kalb v Stale, Ga , 25 S H. 
2d 21—Emmett v State, Ga , 25 S E 
2d 9 

(18) Other periods sec 30 C J p 254 
note 20 [a] 

30. Oa —K.slb v State, 25 S E 2d 24 
Emmitt V Slate, 2.5 S K 2d 9— 

(V>oper V Stall, 184 SE 716, 182 
Ga 4 2 

Town -Slate v Sweeney, 214 NW 
735, 203 Iowa 1305 
Kv' — \Vhill head v Commonwealth 
255 SW 93 200 Kv 110 
SC—State \ Hall. 133 SE 21 2U, 

J !4 s (^ 361, quoting Corpns Juris. 
30 CJ p 255 note 21 

31. NY"—People v Wansker, 182 N 
YS 782, 191 App I>iv 875 

Statement prior to execution ns not 
clMrig dei laiation see supra S 38b 
32 IT .S—Shepard v H S , Kan, 54 
set 22, 290 US 96, 78 K Kd 196. 
levtising CCA 62 Fid GS 1, i e- 
hi anng dmu'd 61 F 2d 641 eer- 
tioian granted 53 S Ct 794 289 V 
S 721 77 L Ed 14 72 

Ala—Lewis \ State, 161 So 92, 

Ala 211—Marshall v State 121 
So 72 219 Ala 8], 63 A 1. R .560— 
Nolan V State, 93 So 529 297 Ala 
fa 6. 1 — Wilson V State, 18S So 274, 
28 Ma App 496—Moomaw v Stale, 
117 So 10, 24 Ala App 459 rer- 
tJorari denied 137 So 4 2, 223 Ala 
4 »8—Moomaw v State, 121 So 904, 
23 Ma \pp 12,5—Culbeison v 
State, 117 So 397, 22 Ala App 493 
—Ilumbci V State. 99 So 68, 19 
Al«» App 151, ceitioiari denied Ex 
paili Stale ex rel AUornt v tdui- 
fial, 99 So 73, 210 Ala 559 - Mav- 
hall V State, 92 So 33, 18 Ala App 
290 

AriZ—Colhns v Stale, 294 P 625, 37 
Yri/. 353 

Ark —Fulbright v State, 74 S W 2d 
966, 189 Ark 637—Sutton v State, i 
63 SW2d 278, 187 Ark 870 I 
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Cal —T’eople v Coltrln, 66 P.2d 1161. 
5 Cal 2d 619 

Colo—Polly V People, 108 P 2d 220, 
107 ('’olo 6--Clark v People, 86 P 
2d 257, 103 Colo 371 
Conn —Stall v Manganella, 165 A 
71. 113 Conn 209 

Fla-—Handley v State, 170 So 748, 
764 125 F'la 632, citing Corpus 

Juris —Green v State, 113 So 121, 
93 Fla 1076—Kirkland v State, 111 
So 351, 93 Fla 172—Frier v State. 
109 So 334 92 F'la 241—Sealey v 
Slxitt, 105 So 1 37 89 Fla 4 39 
Ga---Miles v Slate, 1 86 SE 386, 287, 
182 Ga 75 (I ting Corpus Juris — 

Gibson \ State. 168 S E 47, 176 
Ga 581—Faulkner v State, 144 S 
E 10 T 106 Ga 645 
Ill P( opl(> V Maiia 194 NR 510, 
359 111 231—People v Cordt r, 1.37 

NE 845, 106 Ill 261 
Ind—M(Koe v Stale, 154 NR 372. 
198 Ind 590 

Iowa—State V Rowley, 24 8 NW 
34 0, 216 Iowa 140 

Ky—Huff V ('ommonwealth, 108 S 
W 2d 1014, 270 Ky 36-~Cc)mmon- 
wealth V Bell her 71 S W 2d 955, 
2.5 5 K\ (75—Giiffiih v Common¬ 
wealth 63 S W 2d 594, 250 Kv 506 
—Holmes v Commonwealth, 41 S 
W 2d 592 24 1 Kv 57 1—Barton v 

Commonwealth 18 S W 2d 218, 238 
K\ 356—Madden v Common- 

wtallh 36 S W 2d 3(6 237 Kv 703 
—Stewart v (''ornrnonw’^ealIh 32 S 
W 2d 29, 235 Kv 670 -Caudill v 
Coninionwialth 291 SW 1042, 220 
Ky 191—LvoiiR V Commonwi alth, 
287 S W 5 11, 21 fa Kv 202—Gtllis v 
Common w<‘aUh, 201 SW 591 202 

Kv 821 - Thomas v ('ommon- 

wealth, 213 SW 1. 195 Ky G‘23 
La—Stall V Price, 188 So 718, 192 
La bl 5 

Mich — J'lojile V Arnett, 214 NW 
2)1. 2 19 Mnh 123 

Minn Stall v Brown, 296 NW 582, 
200 Minn 478—State v Elias, 285 
N W 475 205 Minn 156 
Miss—Scott V Stale, 148 So 239, 
166 Mirs 6—Walton v State, 126 
So 29, 166 Miss 499—Wade v. 

Slate, 112 So 677, 147 Miss 479— 
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fear that he must die is not sufTicicnt It is imma¬ 
terial how or by what means deceased became con¬ 
scious that he was dying ^4 is objection to 
the admissibility of the declarations th«\t declarant’s 
belief of impending death was induced by the state¬ 
ments of attendants/*''^ and, conversely, that no phy¬ 
sician or other jierson had told declarant that there 
was no hope for him docs not render the statement 
inadmissible 

Degree of apprehension No absolute standard 
of the degree of ajii)rchension or the depth of the 
solemnity into which declarant has been submerged 


can be fixed for the introduction of dying declara¬ 
tions While it has sometimes been thought that 
a declaration should not be excluded simply because 
the declarant entertained a faint and lingering hope 
of recovery,according to the clear preponderance 
of authority if deceased had the slightest hope of 
recovery when the declarations were made they are 
inadmissible 

There is authority for the view that the person 
making the declaration must entertain a settled 
and hopeless expectation of immediate or, in other 
words, of impending death,'*^ and that a mere be- 


Cniwford v State, 110 So 517, 144 
Miss 70} -Wilkinson v State, lOS 
So 711, in Miss 124, lb AL.lt 
805—Donahue v Slate, 107 So 15, 
142 MIS'S 20—IJatliorn v State 102 
So 771, 1 58 Miss 11 — ITancy v 

Slate, 02 So 027, 12^) Mms 18h 
Mo—State v Kin^ 119 S W 2d 222. 
1)42 Mo 1 067—State v Stiawthei, 
no SW2t1 113, ;42 Mo CIS. 120 

A Tj H .'iS.l—State v Ilichordson 
102 SW2d 65.2, HO Mo 6S0—^Slale 
V Flinn, 90 S VV 2d 500 510 citing 
Corpus Juris -State v Davis 84 S 
W2d 010, 337 Mo 411—State v 
(hJster. 80 SW2d 176, 330 Mo 511 
Mont -Slatt v Martin 248 P 170, 
177, 70 Mont 505, quotiiiR Corpus 
Juris 

N<‘h-Xannto v State, 287 NW 58 
130 b 658 Penn v State, 227 N 
W 314 119 Neb 9 5 

N M--State \ Sanford, 97 P 2d 915 
4 1 V M 00—State v Stewart, 231 
P 092, 30 N M 227 
NY—IVojde V Smilh 281 NYS 
294, 245 AppT)iv 09 Th oplf v 

FlaheilN, 21S M \ S 148 218 \pp 

Div 204— l’< oplt V Mikuli'^c, 202 
NYS 551, 207 App Div 505 modi¬ 
fied on other Riounds 207 NYS 
896, and alliiined 148 NK 710, 240 
NY r)73--lVople V Porlutav, 2 51 
N Y S 389, 1 40 Misc 088 
NP—Stab V Joid.in, 5 S E 2d 15G 
210 NP 350—Slal4 v Blight, 2 S 
E 2d 541. 215 N (‘ 537- State v 

Stewart, 180 SE 48.S, 210 NC U.J 
—Stale V Mitchell, 1S2 SE 695, 
209 NP 1—Slate v Wallace, 105 
SE 71 6 20 .} NP 28 4—Slatf v 

Pullins, 120 SE 98, 1S9 NP 15 
NM)—Stale v Hanson, 207 NW 
1000, 53 N D 879 

Old ~ Locjpi r V State, 276 J’ 503 
12 OKI Pr .341 - Foreman v Sl.itc, 
259 I’ 1 70 38 Okl ('r 50—Moore v 
State 219 T’ 175 25 OKI Cr 151 

I'a—Pornmonvv t alth v Ouida ]4.S A 
501, 298 Pa }70- (K'lmmonw'ealth v 
Lockett, 139 A 836, 291 Pa 319— 
Commonwealth v Gardner, 128 A 
87, 282 Pa 458 

S P—State V Davis, 137 SE 139, 
138 S P 532 

Tc\ —Gilhreth v State, 63 S W 2d 
660, 124 ToxCr. 465—Vickers v 


State, 242 SW 1032, 92 Tex Cr 
182 

VI -State V Tubbs, 139 A 769, 101 
Vt 5 

Va—Waller v Pommonwealth, IC S 
E 3d 808 178 Va 291, certiorrri de¬ 
nied Waller V Youell, 62 S Pi 1106 
316 US 079 86 LEd 17 52, rehear¬ 
ing denieal 62 S Pt 1 289, 316 US 
712. 86 LEd 1777—Potnpton v 
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lief of declarant that he will not recover from his 
injuries, but that he will ultimately die fiom them, 
IS not sufficient to admit his declarations in evi¬ 
dence However, it has also been held that it is 
not necessary to show that deceased was apprehen¬ 
sive of immediate dissolution, it being sufficient to 
show that he had abandoned all hope and regard¬ 
ed his death as impending and certain as a result of 
the injury inflicted by accused,or, as it is other¬ 
wise slated, that it is not necessary that the decla¬ 
ration should have been made in articulo mortis 

Condition of mind, belief of others Tt is the 
condition of mind of declarant which determines 
the admissibility of this class of proof,and the 
fact that others believe declarant would not recov¬ 
er would not render the statement admissible where 
declarant showed no icali/ation of impending 
death Coiiveisclv, the belief of others that lu 
would recover does not render the e\idcncc inad¬ 
missible.'^^ although de.ith may not have followed 
for some timeIf declarant behoves himself bc- 
y(md hofie, the declaration is admissilik, although 
the attending tihysician or suigeon may believe him 
to be preigicssing favorablv,'‘‘‘' even when such 


belief is expressed to declarant,^® and hence, of 
course, when it is not expressed,^® or is expressed 
after the declarations are made 

Reiteration A statement made under circum¬ 
stances which w^ould not render it admissible as a 
dying declaration becomes admissible as such, it 
is held, if apiirovod or ic[)eatcd by the declarant 
after he had abandoned all hope of recovery,®- but, 
on the other hand, it has been said that a declara¬ 
tion prc])ared hy a person in full possession of his 
mental faculties, and in confident hope of recov¬ 
ery, to be signed m the possible event of a subse¬ 
quent coiiMCtion of a fatal termination, is too much 
tainted to he admissible in evidence The reiter¬ 
ation of the alleged facts cannot, of course, be ad¬ 
mitted if made when hope has been regained 

§ 291. -Other Conditions 

Dying declarations mu'?! be voluntary A declaration 
which IS competent when made will not be rendered in¬ 
competent by the fact that the declarant, either before 
or afterward, entertained some hope of recovery 

While one of the prime rctpiisites for the ad¬ 
mission of a dying diclaration is, sometimes b> vir- 
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tue of statutory provisions, that it be made volun¬ 
tarily, ^5 It IS not necessary that deceased have ex¬ 
pressed a wish to make a dying declaration Also 
It IS not necessary that the declaration have been 
made immediately after the injury 

A declaration which is competent evidence when 
made will not be rendered incompetent by a sub¬ 
sequent tempoiary revival of the dying person,®^ or 
by the fact that before or afterwaid he entertained 
some hoj)e of i ecovery.^*-^ The subsequent expres¬ 
sion of hope may, however, have a tendency to 
show that the same hope existed while the previous 
declarations were being made Where the decla¬ 
rations were made under a sense of impending 
death, the fact that deceased did not seek spiritual 
comfort docs not destroy their effect 

§ 292. Form of Declaration and Manner of 
Communication 
a. In general 
b Written declarations 


a. In General 

A dying declaration may be partly oral and partly 
written, and the fact that it was made in response to 
questions does not necessarily deprive it of its voluntary 
character. Where the victim is unable to speak audibly 
a dying declaration, communicated by signs, may be re¬ 
ceived in evidence. 

It IS immaterial in what form a dying declara¬ 
tion IS madc,®2 and it matters not to whom it was 
made It need not be in writing,®*^ and it may be 
partly oral and partly written 

Interruptions and successive statements. The 
declaration need not all be made at one time with¬ 
out interruption or turning aside to other matters 
Where several dying declarations arc made at dif¬ 
ferent times, all arc admissible,®'^ even though con¬ 
tradictory,®® and the fact that a dying declaration 
has been reduced to writing will not preclude evi¬ 
dence of unwritten declarations made on other oc¬ 
casions ®9 

Voluntary character; interrogatories. It is not 
essential that a dying declaiation should be wholly 
voluntary,'^® and the fact that a dying declaration 
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Va— Evans v Commonwealth, 170 
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68. Va —Jilvaiib v. Commonwealth, 
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69. Ala—Windom v Slate, 93 So 
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nn d Ex parte Windom, 93 So 924. 
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was made in response to questions does not neces¬ 
sarily deprive it of its voluntary character or ren¬ 
der It inadmissible While it has been held that 
dying declarations may be elicited by means of 
loading questions,"^2 and that declarant may even be 
urged to answer, as this affects only the value of 
the evidence and not its admissibility,*^3 jt has also 
been held, sometimes by virtue of statutory provi* 
sions, that it is essential to the admissibility of dy¬ 
ing declarations that they were not made in answer 
to leading interrogatories^^ which were calculated 
to lead declarant to make any particular state¬ 
ment,and this requirement applies also to the 
statements of the wounded person in regard to his 
h{)])e of recovery The interrogation of decedent 
as to the sense of impending death by reference to 
punted questions is not necessarily obiectionable, 
proMded the questions arc put, not in a perfunctory 
manner, but in such a way as to imjiress the iniured 
person with their true character and meaning 77 

C(^'ninnnjcafioti by wqns Unless the response is 
one prohibited as an answer to a leadintr question,78 
where the \ictim was unable to speak auddih, a dy¬ 
ing declaration communicated by signs may he re¬ 


ceived in evidence,79 although deceased previously 
and subsequently made verbal communications 
Where the declaration is communicated by signs, it 
must appear that declarant understood the language 
employed in the statement, or was able to detect 
any erroneous inference as to his real meaning 

Presence of, and notice to, accused It is not nec¬ 
essary that accused should be present^^ or be repre¬ 
sented by counsel,^3 or that he should even have 
notice of the taking of the ante-mortem statement 
of his victim 34 

b. Wntten Declarations 

A dying declaration which is read by or to declarant, 
or signed by him, is ordinarily admissible, notwithstand¬ 
ing It IS not in his exact language The fact that it It 
made under oath does not render it inadmissible. 

A written declaration may be received in evi¬ 
dence where it was approved by declarant after 
reading it or hearing it read bv another, and where 
It is shown hy a competent witness who was pres¬ 
ent at the time to he the identical statement so 
made and appro\ed,3C although it is not signed by 
declarant,33 or it may have been signed without hav- 
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mg been read So a declaration is admissible 
where it is taken down in writing by a person pres¬ 
ent, after which it is read to deceased,or read by 
him,^*-^ and he assents to it and signs it 

However, a written declaration \Nhich was neither 
road by declarant nor read to him by another, or 
signed, or assenttd to, or in any way lecogni/ed 
by him after it was written cannot be received in 
evidence 

Form and (onlcnl^ According to the more gen¬ 
erally accepted rule, dying declarations written 
down by a thud person and assented to by dc- 
clar.int need not U in his exact language,*^2 ,s 

It material that the questions ai c omitted and the 
answers only given wlicn they are K'tluced to wait¬ 
ing and are lead and approved by declarant,"'^ 
but a statement amounting substantiallv to the con¬ 
clusion of the jierson writing it as to what dcclai- 
ant meant is inadmissible d he fact that a wit¬ 

ness was unable to detail all that was said by de¬ 
ceased at the time does not affect die admissibility 
as a dying declaration of a written statement read 
to, and signed by, deceased 

It has been held not necessar> that a written 
(leclaiation be dated 


Dying declarations may be admissible, although 
they arc given in a foreign language through an 
interpreter to the person writing them down,^*^ and 
for that reason do not contain all of decedent’s tes¬ 
timony 

Oath or attestation The fact that a d>ing dec¬ 
laration IS made under the sanction of an oath does 
not render it inadmissible,"’^ and the fact that the 
declaiation is subscribed and sworn to does not en¬ 
title It to any additional force where the oath is not 
authorized by law ^ 

A written declaration is not required to be at 
tested,^ and the fact that persons signing a written 
declaration as witnesses were not witnesses of the 
facts stated therein does not affect the admissiliility 
of the writing ^ 

On rcaffn nuincc of a previous declaration after 
declarant hoc ime conscious of approaching death 
and was without hojie of lecovery, the statements 
need not be .igain showm to nr read over to him ^ 

§ 293 In What Cases Admissible 

As a general rule, dying declarations are admissible 
only in cases of homicide, where the death of the de¬ 
clarant IS the subject of the charge 


87. Mont--Stale v nyrd. 111 T 

4 07 41 TVlotil r)8S 

Prior statement as corroborative cir¬ 
cumstance 

Wlw rr dt Leased siKned a dc(lara 
tion without rt idinp it or having it 
rf>nd to iiim, on btinR informed that 
It was the same as a prior written 
di'( lard ion the pi lor df(lar'ition was 
hr Id admi‘-‘‘ihli as a corroborative 
f in iimslam t of Itu iat I th<it both 
deilaiations wen the sinie—('’out 
V St.do, 11‘) S F. 7Jt l'')b (Vi n'tb 

88. Minn—Slate v "Sa IS \V 

4 7r) L'OS Minn 1 Td) 

JO C J p m)te 75 

S9 Mo Stal< \ Fioro, 2^7 S W 
MO ; 20J Mo 172 

90 Iowa—Slate v (Jihson, 211 N 
\V 7 rt, 201 Iowa I'iOO 
lv\ —Fob \ FommoiiWM alth, S6 S 
\V .’(i 0S4, 2(>0 Kv 758—Maddin v 
Fommonw t'illti, ;{6 S W 2d 340 237 

l^^ 70 ; 


M inn 

— SI ill 

V 

Elias, 285 

N AV 4 75, 

30 5 

Mum 

156 



Nc b 

Pl( 1 ( V 

V 

Slate 293 

NW 99 

1 ’A 

Neb 

101. 

modifit d 

on olbc r 

grcMinds 29' 

7 N 

W 137. 1 11 

> Nth 91)5 

Tix - 

-1 It rnphil 1 

V St,ite, 1 

10 S VV 2d 

64 

111 T( 1 

•t Fr 

257 


Va — 

Mitchc II 

1 V 

(Aimmonwcalth, 17 

S P 

: 2d J70, 

178 

. A^a 4 07 


30 F 

I p 259 

not 

(‘ 77 



Presumption of knowledge 

Wheie oral slateim nt of deceased 
was taken down in writing and 
.igned by deceased, but it was not 


shown th'it statenunt was cvei load 
to or approved bv dfctascd, tbe pr<- 
sumpti<»n would be that it had been 
n'.id to him or that he knew' its 
eont(Tits -ICdmonds v Pcimmon- 
W(s'ilth 264 SW 1100, 204 K\ 405 

91 K\ — Pau^htors v Fommon- 

wcalth 73 S W 2d 10, 255 Ky 172 
91 A I. n 67^—\Vinst« ad v Fom- 
monw(‘alth, 243 SW 10, 195 K\ 
4S4—Kistridgt \ (Commonwealth 
241 SW 806, 195 Kv 126 

Tt X—StoTv V Stale, 296 SW 510, 
1 07 Tex C’l 29 { 

10 C I p 259 note 78 

92 Dkl -M« Iton V State. 47 P 2a 

195 57 OUMV 57 

30 F J p 259 note 82 
Ambiguities and interlineations 
AmbiguitieM in wiitten instrument 
offered in eviden< e as <1\ink d(Mlari- 
tion, taused b\ intei lineal ions m.ide 
by writer w'ho i)rfpar«d it must bt 
explained, il testimony for that i>ui- 
pt»st (an b( procured—Slate v Stew¬ 
art, 2‘n I' 692, 30 N M 227 

93 Nev —Stall v William'-, 82 V 

153 28 Nev 395 

H) C’ I p 25‘> note 83 

94. Tix—l\alker v Slate. 214 S 
AV 53 1 S5 TixFr 483 

30 F ,I p 360 not I 84 

95. Mo —Slate v Core, 237 SW 
993, 292 Mo 173 

96. T(X—Pra> v State, 143 S W 2d 
593, 140 TexCr 3 

Error In date 

Written dying declaration was held 
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(ompotent notwithstand'ng it bore 
dAte prior to actual homicide, where 
di'^iripanev w.is ohviouslv due to 
slip of prn—McDow V Slate 168 S 
K 869, 176 Gi 764 
97 -Nanflto v St ite, 287 N 

AV 58 59, 1 36 N(h 658, quoting 

Corpus Juris. 

30 FJ p 260 note 88 
98. Pa—Commonw'eallh v Mika, 33 
A 65, 171 Pa 27 1 
30 C 1 p 260 note SS 
99 111 — I'fople V Kieutzer, 18S N 

K 4 2 3. 154 111 4 30 

N(b- Nanlilo v Stile, 287 N AA^ 58. 
59, 136 Nf b 65S. rjtmg Corpus 

Juris, 

N A^ —T'c’oph V Wiiss 261 NYS 
616, 117 Misr 595 
30 r ] p 360 noli 89 

1. NT — People V Smith, 281 NY 
S 294, 245 Ap])l>iv 69 

to F J p 260 noli 91 

Effect of oath 

Wh(ie wi’lU'n statement is sworn 
to bv d(((as(d It IS some evidence 
that the si itenient is not a dv'ing 
(1<‘( lara I ion - P( ople v AVtiss, 261 N 
Y S 616, 1 17 Mis( 595 

2. Ala—McHugh v State, 31 Ala 
317 

Kv- Drake v Fomrnonwealth, 10 Ky 
Op 381 

3. Ill—People V AVhile, 95 NE 
1036, 251 111 67 

4. TciX— Snell v State, 15 SW 722, 
29 TexApp 236, 26 Am S II. 723 
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Subject to statutory provisions, it is the general 
rule that dying declarations are admissible only m 
cases of homicide,^ where the death of declarant 
is the subject of the charge ® According to the 
weight of authority this rule is adhered to where 
accused has killed two or moie persons by the same 
felonious act and is on trial for the murder of one 
of them ,7 but there are cases holding that on the 
trial of accused for the murder of one of his vie 
tims the dying declarations of another aie admis¬ 
sible, inasmuch as he might have been charged in 
one indictment for the minder of all of them when 
such evidence would have been clearly admissible ^ 

Where there is evidence of a conspiracy connect¬ 
ing ae'cused with the person who kdle‘d declarant, 
dying ele e larations as to who killed declaiaiit are 
held admissible against accused ^ 

The admissibility of dying dcclar.itioiis in civil 
actions IS discussed in Death § 83, ami in Isvidence 
§ 238, and in ciiminal piosecutions geneially, in 
C"i imniiil Law § 741 

Abortion On an indictment for fdoniotisly pro- 
elnciiig an <il)()rlion, the death of the woman is not 
.m esse 111 lal ingredient of the ciime and her dying 
declaiations are not admissible in cMdcnce, unless 
thev are m »de so by statute, as shown in Abortion 
§ 25, hut, where the eleath of a wamian lesults 


from an unlawful attempt to produce an abortion, 
the perpetrator of the offense may be prosecuted 
for felonious homicide and then her dying decla¬ 
rations are admissible in evidence 

§ 294. Mode of Proof and Use in Evidence 

The mode of proof and use in evidence of dying 
declarations is considered infra §§ 295-297. 

Examine Pocket Parts for later cases. 

§ 295. -Foundation or Predicate 

a In general 

b Sense of impfiiding death 
c Piescnce or absence of jury 
d Questions for court and jury 

a. In General 

A proper foundation must be laid for the admission 
of an alleged dying declaration and general rules apply 
with respect to the admissibility and sufficiency of the 
evidence thereof 

While i)roof of a predicate is premature until it 
has been made to ajipear that a dying st,itcmrnt had 
been made,’^ a jiroper foundation must be laid for 
tlu admission of an alleged dying drclar.ition,^“ 
and, a fortiori, the production of evidence which 
would serve as a foinulation for receiving dvmg 
declaiations is proper 


5 Ala—rummines v State, 154 So 
r.0<l f,J() AliApp I'll, citin« 

Corpns Juris. 

—('■ommonwfalth v Morns 1G2 
N F. ;G’ .’f,l M.ic^s ill 

30 C r p 200 note MS 

Early cases contra 

Jlr\ V Re ison IG ITow St Tr 1 

Effect of conviction merely of as¬ 
sault 

That atcnsfcl thii^ccd with ond 
df'K^roo iriuTdf r waa ronvictrd nirrr]\ 
of n^saull did not Tf*ri(lf*T oTioriooim 
admission of viclirns d\ ini; d<(l‘ra¬ 
tions— I’lopJo V Rioktn, 273 N Y S 
470, 242 App Hiv 100 

6. Ala—riiniminf^s v State, 154 So 
COM, 610, 26 Ala Ajip 131, titint? 

Corpus Juris. 

Ark Hov\(ll V State. 22 S W 2d 47. 
ISO AiK 241 

Ga- Wistheiry v Slate, 164 SE 
DOS. 175 Gel 115 

Ill--lVoplfc V Cox, 172 NE 64 
340 III 111, 69 Al.R 1215—Peo¬ 
ple V Huft, 171 NE 261, 339 Ill 
328 

K\ Hansel v Commonwealth, 84 
S W 2d 68, 260 K> 148—Cornmon- 
wfalth V Smith, 268 SW 346, 206 
Kv 709 

NY—People v Rieken, 273 N.Y S 
470, 242 AppDlv 106. , 


N e’—State V Puett, 188 S PI 75, 

210 NC 633 

30 CJ p 200 note 09 

7 HI - T'foph* V Cox 172 NE 64 
34t» III 111, 60 ARK 1215 

KC —State V I*uett, 188 SE 75, 

210 Nt'* 631 

30 (' T p 261 note 1 

8 T.i —Stalt V AViLson, 23 Ra Ann 

r> iS 

S( - Sl.ile \ Tern'll, 46 S C Tj 321 

9. ('al Peor)l( V Moran, 77 P 777, 

114 Cal IS 

10 (\mn—Slate v Yot helrnan, 139 

A 6 52 1 07 CVmn 14 8 

Ill—INopIc V Huff, 171 NE 2G1 330 
Ill 52S 

Neh—PicTcy v State. 201 NW 00. 

1 IS Neb 101, modifie'd on other 
KroLiiids 297 N W 1 17, 138 Neb 

9<t5—iLidwaids V Stale, 201 N W 
780, 113 Neb 698—Mathews v 
State, 107 N W' 602 ill Neb 5M1 

Pa—Commonwealth v Stallone, 12G 
A 56, 57, 281 I*a 41, cUini^ Corpus 
Juris. 

30 C J p 261 note 6 

11. Ala—Few v State, 159 So 272, 
26 Ala App 316 

12. Ark—Adtoik v Stale, 20 S W 2d 

120, 179 Ark 1055—Weakley v 

State, 273 S W 374, 168 Ark 1087 

Cal—People v Moore, 61 P 2d 141, 
10 Cal App 2d 161. I 
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Fla - TTandlev v State, 170 So 748, 
125 Fla 632 

Mo--State V Cook 44 S W 2d 00— 
Stale V Clift, 285 SW 706 
Tex - Carter v State, 05 S W 2d 447 
130 TexO 560 

Prcn)r of fonipHerify of deelarant as 
a witness see infia ^ 303 

Determines prlma facie admissibil¬ 
ity 

Pielirninarv examinition into ad- 
niT^sibilitv of alloffi'd dvin^ deilaia- 
tion IS inti'nded to defermim ^vluth- 
er d«{larti1ion is prinn fm le admis- 
«=;ible—Simrison v State Ils S FI 
511. 168 ria 508 
In manslangThter prosecutions 

The rule rtprardinp: thf' pieliminar\ 
proof neeessar\ to entitb dvinR dee- 
laiations to bt' admitted in ev iden< e 
ai)i>lies as well to manslaughter as 
It does to niuT der — P( oplf v Pol¬ 
lock, 89 I* 2d 128 31 (^al App 2d 747 

13. Cal—Ptople v Costa. 227 P 
201, 67 Cal \t)p 175 
Mich - Pfopb V Rradficld, 1 N W 2d 
550, 300 Muh 303 

Tex—Arseneau v State, Cr, 171 S 
W 2d 132 

Parol proof 

A predicate for a d>ing: declaration 
reduced to writinR: can be made by 
parol proof as well as where the 
dying declaration is not reduced to 
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Witnesses and examination thereof The prelim¬ 
inary evidence as to admissibility may be shown by 
the testimony of any competent witness having 
knowledge of the fact,^^ and it need not be given 
by the same witnesses who testify as to the decla¬ 
rations themselves The examination of wit¬ 
nesses may be conducted eithci by the court^® or 
by counsel in its presence W here a witness 

is being examined concerning dying declarations 
in the absence of the jury for the purpose of 
testing the legality of his testimony, and the 
pioseciiting attorney refuses to question the wit¬ 
ness for the information of the cnuit, counsel for 
accused should be jiermittcd so to do Ordinarily, 
the court should permit both the state’s attorne\ 
and the accused’s attorney to examine the witness 
in determining whether dying dcclaiations are ad¬ 
missible,^® and It IS within the discretion of the 
court to determine how far the preliminar> exam¬ 
ination to determine the admissibility of dying dec¬ 
larations of dcccascfl shall extend^® llowevei, 
counsel for accused may not question the witness 
as to irrelevant matters Evidence of the cii- 
cumstances under which a declaiation is taken is 
admissible in addition to the statement itself, 


but where testimony is admitted as a predicate for 
the introduction of a dying declaration, it should be 
limited to that purpose 23 

The judge cannot require the testimony intro¬ 
duced to lay the foundation for offering dying dec¬ 
larations to be reduced to writing, in the absence 
of disagreement between him and accused’s coun¬ 
sel, as to what that testimony is 24 

Contradictory evidence While it has been held 
that the court may determine the admissibility of 
dying declarations reduced to wilting on the evi¬ 
dence produced by the state, without hearing any 
evidence fiom the other sidc,^^ the view is also 
taken that the party opposing the admission of the 
declaration has the right to inliodiice countervail¬ 
ing testimony on the issue of declarant’s sense of 
impending death However, evidence which at 
best is but a mere speculation was held properly 
excluded 27 Although it has been held that evi¬ 
dence that deceased did not have a sense of his im¬ 
pending death, to be admissible, must relate to the 
lime of the declaration,2^ it has also been held that 
subsequent expressions of hope arc admissible and 
may be considered in determining the weight to be 


writing—Hray v State, m S W 2d 
591. 140 TexCr 3 

ClrctunstanceB 

The foundation for the admission 
of a dvinK ch'olaratjon may la shown 
by circumstances 

Npb—Nanfilo v State, 2S7 NW 58 
13G Neb 658—Penn v State. 227 N 
W 314, 119 Nel) 0.5-Tobnson v 
Slate, 199 NW 808, 112 Neb .510 
N y —People V Ludkowitz, 194 N E 
688, 266 N Y 233 
Evidence held admiseible 
("onn—State v Maiii;aiiella, 155 A 
74, 113 (^onn 209 

Ga—Jfnkins v State, 9 S E 2d 909, 
190 Ga 556 

NY—People v Weiss, 261 NYS 
646, 147 Misc 095 

Tex—Famhio v State, 141 S W 2d 
354, 139 Tex Or 480 
Evidence held inadmiBBihle 

<1) In Kenoral—Fuson v Common¬ 
wealth, 20 SW2d 742. 230 Ky 761 
(2) Irrelevant stalenicnt*; of de¬ 
clarant— Fambro v State, 141 SW 
2d 354, 1 19 Tex Cr 480—Story v 

State. 296 SW 516, 107 Tex Cr 293 

14. Neb—How aid v State, 201 N W 
968 113 Nth 67 

Tex—Den'ion \ .State, 298 SW 604, 
107 T« X CV 619 

Va—Patter‘-on v (Commonwealth, 123 
SE 657. 139 Va .589 
Wash—Stale \ Mnone>, 56 P 2d 
722, 185 Wash 6S1 

15. Conn —State v Manganella, 155 
A 74, 113 Conn 209 

Ga —Emmett v Stale, 25 S E 2d 9, 


195 Ga 517—Gibbs v Stale, 9 SE 
2d 248. 190 Ga 207 - Simpson v 
State, 148 SE 511, 168 Ga 598 
30 CJ p 262 note 19 
Proper witness to prove dc*claration 
see infia 296 

Xnowledgro of Impending’ death 

The fact that deceased did not 
say anything about the fad that hi 
was going to die in Hie proMcnce of 
the person to whom he made the dy¬ 
ing declaration is immaterial — 
Thomas V State, Ala App, 9 So 2d 
150 

16. Tex—Chalk v Stale, 32 SW 

534, T('x('r 116 

17. Mich—Pioplf V Cutlei, 163 N 
W 193, 197 Mich 6 

18. Mo—Stale V Minor, 92 S W 466, 
193 Mo 597 

19. Ga — Phillips V Slate, 146 SR 
106, 38 GaApp 648 

Before state’s attorney concludes ex. 
amlnation 

It has betn held not error to re¬ 
fuse to ptrrnit ac< used’s, attorney to 
examine the witn<‘ss before the 
state’s attorney had com luded his 
examination at least W'here the evi¬ 
dent e was eleailv sutlU lent to war¬ 
rant the court in admitting the dy¬ 
ing declarations—Phillips v State, 
supra 

20. Ky —Commonwealth v Johnson, 
165 S W 984, 158 Ky 579 

NY—People v Smith, 10 N E 873, 
104 NY 491, 58 Am R 537. 
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On motion to exclude 

It IS error for the court, In pass¬ 
ing on a motion to o\< hide all tes¬ 
timony of d\ mg dt'clarations, to .sus¬ 
tain the motion onlv as to the tes¬ 
timony of om witness who had stat¬ 
ed that deceased said nothing about 
impendirig death, and whose lefeti- 
mon’v was therefore favorable to ac- 
( used, and to d(*nv it as to ttie rest 
ot I be lestirnony—Flowers v State, 
57 So SM. 85 Miss 591 

21. Tex—Mangum v State, 139 S 
W 2d 94. 139 Tix Cr 111 

22. Ala—Stover v Slate, 143 So 

2 59 25 Ala App J22 

Cal—Peojile V Jones, 20 P 2d 713, 
130 Cil App 717 

Mich — I’eople v Knapp, 26 Mich 112 

23. Ga—Gililis V State, 9 S E 2d 24 8. 
190 Ga JO7 

30 CJ p J(.2 note 14 

24. L.a Stnti v Jones, 18 So 515, 
4 7 La Ann 1524 

25. Mo- Stale v Zorn, 100 SW 
591, 202 Mo 12 

30 C J p 262 note 27 

26. Ark—M<(-:*lendon v State, 18 S 
W 2d 1021, 179 Ark 998 

Fla—M( lime v State, 194 So 632, 
142 Fla 240 

Mo—State v Thomas, 180 SW SS6 
Okl—Loopi r V State, 276 F 503, 
42 OklCr 341 

27. Ala —Gurley v. State, 113 So 
391. 216 Ala 342 

28. Ark—Scoggin v Slate. 150 SW. 
211, 109 Ark 610. 
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given the declaration,29 and that accused may be 
permitted after an alleged dying declaration has 
been introduced to introduce evidence as to the 
condition and state of mind of deceased Accused 
IS entitled to submit to the jury a paper bearing 
deceased’s signature where such paper is separate 
from the dying declaration, and th*s is not a viola¬ 
tion of the rule that a written dying declaration can- 
not go to the jury room for investigation 

(hder of proof The admission in evidence of a 
dying declaration before proof of the facts render¬ 
ing It admissible has been held not to be harmful er¬ 
ror, where the facts are subsequently established 
but, although there is authoiity to the contrary, 

It h.is l)Lcn held error to Cfimpel accused to proceed, 
pending a decision as to the admissibility of such 
a declaration, where it is subsequent!}^ held in.idmis- 
sible 111 part and accused is convicted The admis¬ 
sion of evidence jirejudicial to accused after a dy¬ 
ing declaration has been leceivcd on jiroper founda¬ 
tion iireMOusly laid cannot be nislihcd on the 


ground that it is evidence of decedent’s sense of 
impending death 25 

Notice to accused The prosecution is not re¬ 
quired to give notice to accused that it had the dy¬ 
ing declaration as a condition precedent to the ad¬ 
mission of such declaration 26 

Sufficicnc\ of predicate Because of their in¬ 
herent infirmities as evidence, it has been held that 
dying declarations should not be admitted or con¬ 
sidered by the jury unless the prerequisites which 
are essential to their admissibility are clearly estab¬ 
lished,27 or, as the rule is otherwise stated, beyond 
a reasonable doubt,28 or to the satisfaction of the 
couit,"^^ jiod declarant’s hopeless state of mind must 
not be left to conjecture Tt has been held that 
the f*ict that dying declarations are taken under sus¬ 
picious circumstances or drawn out by doubtful 
means is not ground for their exclusion, but they 
may be permitted to go to the jury for what they 
are worth In the notes will be found cases in 
which the sufficiency of the evidence to permit the 
admission of dying declarations was considered ^2 


29 Kv - Shell V Commonwealth, 

SW 516. 200 Ky 722 

30. Kv—Whitehead v Common- 
ui'alth 255 SW 92, 200 Kv 440 

RT- State V Jeswell. 40 A 405, 22 

R T nc 

31 Wash—State v Swartz. 182 I’ 
95 { 108 Wash 21 

Taking' written dvinK declarations to 
1^lr^ loom see Criminal I^aw ^ 1269 
h (J) 

32. Va—Hill v Commonwealth, 2 
Cralt 594, 42 Va 591 

30 C I p 202 note 24 

33. Ga—Waters v Slate, 104 SH 
626, 150 Ga 623 

34. Ala—Johivon v State, 47 Ala 
9 

35 Kv—GriflUh v Commonwealth, 
(.3 SW2d 594, 250 Kv 506 

Mich—I’eople v Johnson, 152 NW 
1096, 186 Mich 516 

36. T€X—Bennett v State, 280 SW 
591, 103 Tex Cr 279 

Notice of taking? of ante-mortem 
statement see supra § 292 

37. Ind- -McKee v State, 154 NE 
372, 377, 198 Ind 590, citintr Cor¬ 
pus Juris. 

N Y —People v Bartelmi, 35 N 11 2d 
29, 285 N Y 433—TVojile v Smith, 
281 NYS 294. 245 App Div 69 

30 C J p 261 note 9 

38. Ark—Paiker v State, 275 SW 
758, 109 Ark 421 

Fla - .lohnson v State, 162 So 176, 
in ria 461 

Ill — people v Maria, 194 NE 510, 
159 Ill 231—People v Corder, 137 
NE 815, 306 Ill 264 

Miss—Bavlis V State, 183 So 627, 


182 Miss 791—Scott v State, 148 
So 239, 166 Miss 6—Hathorn v 
State, 102 So 771, 138 Miss 11 — 
WilkPison V suite, 98 So 770, 131 
Miss 853 

30 (’ I p 261 note 10 
Fanciful or imaginary doubt 

Juror is not ju-.tified in rejecting 
allegt (1 dying deolaintion because he 
mav ent< rtain a lanciful or imagi- 
narv doubt as to whether declaration 
w'as made under sense of impending 
death — Fn ihage V U S , C C A Alas¬ 
ka, 56 F 2d 127 

39. US- Shepard v U S, Kan, 54 
S Ct 23. 290 U S 96, 78 B Ed 196, 
level sing, CCA, 62 F 2d 683, re¬ 
hearing denied 64 F 2d 641, certio- 
raii granted 53 S Ct 794, 289 US 
721. 77 BEd 1472 

Ala—Ragland v State, 192 So 498, 
238 Ala 587—Collins v Stale, 176 
So 219, 27 Ala App 499, certiorari 
denied 176 So 223, 23 1 Ala App 
612—Culberson v State, 117 So 
397, 22 Ala App 493 
Fla--Sealey v State, 105 So 137, 
89 Fla 439 

Minn—State v Elias, 285 NW 475, 
205 Minn 156 

NY— People V Budkowitz, 194 NE 
688, 266 N Y 233 
30 C J p 262 note 11 

40. US—Shepard v U S, Kan, 54 
SCI 22 290 US 96, 78 B Ed 196, 
loversing, CCA, 62 F 2d 683, re¬ 
hearing denied 64 F 2d 641, cer¬ 
tiorari granted 53 S Ct 794, 289 
U S 721, 77 B Ed 1472 

Minn—State v Elias, 285 NW 475, 
205 Minn 156 

41. Mich—People v Knapp, 26 Mich 
112 


42. Evidence held sufllcient to war¬ 
rant introduction of dying declara¬ 
tion 

Ala—Ciowell v Stale, 171 So 267, 
2 13 Ala 201—Hanve v State, 101 
So 108 21 1 Ala 555—Cunningham 

V Stall, 9 1 So 446, 207 Ala 433-— 
Bashloy v State 131 So 454, 24 
Ala App 136—Mavhall v State, 92 
So 31, 18 Ala App 290 

Ark—Dae us v Stale, 118 S W 2d 
259, 196 ATk 437—l.owmack v 

Stale, 12 SW2d 909, 178 Ark 9?8 
Cal—I'eople v K Nakamatu 29 P 
2d 320. 136 Cal App 582- -People v 
Tiolter, 7 P2d 731. 120 Cal App 
54 

Fla—Handley v Stale, 170 So 748, 
125 Fla 632 

Ga —Simpson v State 148 SE 511. 
168 Ga 598—Powell y State 119 
SE 693 156 (^a 616—Satterfield 

V State, 21 S E 2d 861, 68 Ga App 
7 

Ind — Stephimson v State, 179 NE 
631, 205 Ind 141, error loram no¬ 
bis dismissed 186 N E 293, 205 Ind 
141 

Kv —Smith y (''ommonyi'ealth, 288 S 
W 768 21 6 Kv 832—Noble v Com¬ 
monwealth, 279 SW 107?. 212 Kv. 
668 

Mo—State v Smith, 130 S W 2d 550. 
14 1 Mo 1129—State v Ryan, 50 S 
W2d 999—State y Rozell, 279 S 
W 705 

Nev- Stale v Watts 296 P 26, 53 
Nov 200, atllrming 290 P 732, 52 
NfV 453—Stale v Hunter, 232 P 
778, 4 8 Nev 358, rehearing domed 
235 P 645, 48 Nev 158 
Ohio—Gaskins v State, 160 NE 600, 
26 Ohio App 435 

Okl—McKee v State, 6 P.2d 176, 
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Successive or interrupted declarations. A predi¬ 
cate laid for the introduction of evidence of a dy- 
in^ declaration at one time cannot be used as a 
basis for the admission of evidence of another dy¬ 
ing declaration made at another time,'*^ but the 
fact that an interruption look place docs not affect 
the admissibility of the statement where it was not 
shown that cither declarant’s bodily condition or 
mental apprehension thereof had changed for the 
better 

Declarations offered by accused It is held that 
the icquirements as to ])reliminar> proof apply as 
well when the riffer is made by .iccuscd as when by 
the prosecution 5 but in some jui isdictions it is 
held that the same stiictiiess will not be rccpiired 
when the dcclaratum is offt red in favor of accused 
as when it is made <ig.unst himAccused cannot 


complain of the exclusion of evidence offered to lay 
a foundation for the introduction of a dying dec¬ 
laration when such purpose is not shown at the time 
of the offer 

b. Sense of Impending Death 

(1) In general 

(2) Particular evidentiary circumstances 
(1) In General 

As a foundation for the admission of a dying declara¬ 
tion, It must be shown that it was made by the declarant 
under a sense of impending death and without hope of 
recovery 

As a foundalum for the admission of a statement 
as a dying declaration, it must be shown that it was 
made by decedent under a sense of impending (lc<ith 
and w’lthuiit hope of recovery For this purpose 
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V State, 170 S E 309. 47 CJa App 
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Ariz 353 

Cal—People v Jones, 20 P 2d 713, 
130 Cal App 717 
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Sea lev V Slate, 105 So 1.37, 89 Fla 
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(Nimmonwealth, 90 S W 2d 1007. 202 
Kv 619—Sanders v Cornmon- 

weillh 7 4 SW2d 922. 255 Ky 4 56 
La —State v Chandler, 150 So 386, 
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231 239 Mi(h 12 5 

Mmn—State v Ehas, 285 NW 475, 
205 Minn 156 

NM—Stale v Stewart, 231 P 092, 
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NY—People V Hartelini, ,35 N E 2d 
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92 Tex Cl 182 

Va—(Simplon \ Commonwealth, 170 
SE 613 161 Va 980 
30 C J p 263 nott 36 

Barden is on the state to show that 
at tht linit the de< iaration was made 
deceased believed that he \\as going 
to di(‘ and had no hope whali'vei of 
recovery 

Aik^—Mavbeiry v State, 85 S W 2d 
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Miss—Smith v State, 137 So 96, 
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Evidence held suAolent to show 
that declarant was under a sense of 
impending death 

Ala—Brascale v Slate, 163 So 15, 
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weallb, 7 S W 2d 1052, 225 Ky 
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502, 233 Mich 633 

Miss—Conway v State, 171 So 16, 
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147 So 780, 166 Mias 847—Muse v 
Stale, 130 So f.93, 168 Mma 449 
—Woulard v State, 102 So 781, 
137 Mi'->s 808—Kaly v State, 91 So 
417, 128 Miss 715 

Mo—Slate v Ijopan, 126 S W 2d 266, 
344 Mo 361, 122 Al.R 417—State 
V Hu^rlies, 125 S W 2d 66 344 Mo 
116 — State V Strawther, 116 S W 2d 
133, 342 Mo 618, 120 ALR 683— 
Slate V Davis, 84 S W 2d 930 337 
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W 2d 26—State v Kunkel, 289 S 
W 866, 316 Mo 1269 ^ Slate v 
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269 R \V 798, 303 Mo 216 
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NH—State v Peters, 10 A 2d 242. 
90 N H 4 38 

N ) —Stat# V Stephan. 194 A 273 
118 N I I^iw 692 

NM—State V Stewart. 277 P 22. 
H N M 66 

NY— People v Liidkowitz, 194 N E 
688, 266 NY 23 1 

Okl -'SpntI V State, 23 P 2d 223, 
66 Dkl Cr 1 

T’a Commonwealth v FIoti, 160 A 
290 300 Pa 126—Commonwealth v 
Cneie, 128 A 446, 2S2 I'l 492 
S I) State ^ Mathis, 201 N W 163 
47 S D 677 

Tfon—('rittendon v State, 8 S W 2d 
3U. 167 T<'nn 40 5 

T< \ — \Tafni'au v State Cr 171 S 
W 2d 152—\ii1rv v Stale 167 S 
VV^ Jd 921, 115 T( \ Cl 262—Pin-s 
V S(at( 9 6 SW2d 421, 150 T( x 
<h 606- Hvhs V State, 92 S W "d 
460, 150 TtxCr 161 Hill V Stale, 
1 S W 2d 6 59, lt)8 T< X Cr 489 -^ 

D'lison V State, 298 S W 601, 107 
T(‘x Cr 619—MtKin/je v Stale, 

26S S W 8 52, 96 TtxCr 664 
IIukIus V Still’, 245 SW 410, 92 
T. x(’r 6 60 

Va Mill hi 11 V Commonwealth, 17 S 
i: Jd .IP), 178 \ a 4 07 
^v\ish—Slate V Kwaii, 26 1’2d 101, 
171 M.ish 628 

WVa—Stall V Sauh, 124 SE 670, 
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S 10 39 1, 9 5 V\ Va 270—Stair v 

V, listen 116 Si: 9, 93 'V V.a 668 
Evidence held Insufficient to show 
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impi niliru; ili ith 

Ala—liim.'in v State, 127 Sf> 262, 2 5 
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121 So 904, 2.5 Al.a \pp 126 
Minn—State v JiJlias, 28.6 N W 476, 

206 Minn 1.66 

Miss—Lea v State, 103 So 368, 138 
Mi.ss 761 

N i —J'tuple V Flaherty, 218 N Y S 
148, 218 App Div 204—I'eople V 

Mikulei, 202 NYS 551, 207 App 
Div 606, modified on other Kt^und.s 

207 NYS 896, and afiiirned 148 
NE 710, 240 NY 673—People V. 


Weiss, 261 NYS 646, 147 Misc 
595 

Tex—Sims v Stale, 263 SW 289 98 
TexCr 101 

49. Ala—Ragland v Stale, 192 So 
498, 238 Al.a 587—Stover v State, 
143 So 239. 25 Ala App 222—White 

V State. 136 So 420, 24 AlaAjip 
44 2—I’arkor v State, 130 So 52.6, 
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130 So 527, 222 Ala 26 

^llz—Lawrence v Slate, 240 P 863 
29 An/ 247, rehear intf denied 24 1 
P 511, 29 An/ 318, ceitrorari de- 
niid 46 SCI 201, 269 US 585. 70 
L Ed 425 

Ark — Sanderlin v State, 2 S W 2d 11, 
176 Ark 217—liiirns v Stale, 243 
S W 96 5, 15 6 Ark 1 
Cal —I'euplt V Hoffman. 232 I' 974, 
195 (’’al 296—I'foph v Pollock, 89 
P 2d 128. 31 (\j 1 \pi)2d 747—People 

V Paj^e, 83 J‘2d 77. 2S Cal App 2d 
612--Piople \ Drown. 216 P 411, 
62 (\al App 96 

Fla (''ovinprton v State, 200 So 531, 
115 Fla 680 

G<l Prater v State, 127 SE 29 6, 

160 Ga 13S—Thompson v State, 
111 SE 661, 15 5 Ga 147—IlQrv^\ 

\ Statf, 115 SE .31. 29 Oa App 
300 

Ill Ptoph v Maria, 191 NE .610 

5.6 9 111 2 31 
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(^.m^■nonwt.lUh, 276 SW 834, 210 
K N 717 

Miih—I’ioi)l(' v Br.ndfleld, 1 N W 2d 
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Mo—sijt( ^ Flinn 96 S W 2d .606, 
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90 N H 1 5S 

NY Pt oi)l( v Ludkowitz, 194 NE 

6S8, 26(, N Y 23 5 

ND Stale \ Phillips 277 N W 609. 
6S N 1> II 5 

05vl Loof). T \ State, 276 P 503, 4 2 
Okl Cl 511 

I’.i—(’ommonwealth v Guid.a, IIS A 
601 208 Pci 570 

Tix-- \rs( iieau v State Cr, J71 S 
\V 2d J .2 -Fii7il.ro V St.ite 111 S 
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itiR V Slat., 20 S W 2d 202, 11 3 
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SW 661, 101 TixCi 4 12 
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Manner of expression immaterial 
llow deeoa'-id expieasHd hm undir- 
,standing that he was about to die 
has been In Id ’inmatenal—Davit, v 
People, 2 58 I* 25, 77 Colo 516 
Time 

(1) Dying deilaration, to be admis¬ 
sible, requiret, only proof that <ie- 
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ceased knew that he was about to 
die when ho made the declaration, 
.and such proof may he furnished by 
what w.is said immediately after as 
well as by what was sard immediate¬ 
ly before so-eallod dying declaration 
—State. V Clifton, 174 So 109, 187 
L.a 62—State v Willis, 158 So 826, 
181 L.i 154—30 CJ p 263 note 37 
lal (1) 

(2) \ statemont as to impending 
dissolution made immediately after 
being shot has been held not a suf¬ 
ficient prcdieale for a declaration 
made the tollowing day, without any 
showing that declarant was then un¬ 
der the hi lief of impending dissolu¬ 
tion—Lakey v State, 93 So 51, 18 
\l.i \pp 442 

(3) \ declaration made at night 
w^as held irjadmiasible where de- 
eiasi’d has said nothing concerning 

I his belief of impending death since 
early that rnor ning - - Ba iley v Com¬ 
monwealth 157 S W 2d 100, 288 Ky 
613 

(4) Other statements and Illustra¬ 
tions sec* 30 CJ p 263 note 37 [a] 
Strict proof not required 

Statements of deceased that “they 
got him this time” and that “he was 
going to die” from his wounds with¬ 
out charging acfused with stabbing 
lum or iilaling details of affray in 
which (Jeceased was stabbed, were 
mere declaiations of facts which did 
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tion of impending d< ath to he admi,s- 
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Particular statements held sufficient 
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212 Ala .349 —Dav iclsoii v State, 
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Stall, JJ6 So 910 22 AlaApp 418, 
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Aki App 27S, cirtioiari denied Ex 
P’ute Adkins, 101 So 780, 212 Ala. 
125-"Tn lei V State, 97 So 573, 19 
AlaApp 380, reversed on other 
grounds Ex parte State ex rel Da¬ 
vis, 97 So. 573, 210 Ala 96—Wm- 
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that any evidence of the condition of deceased, oth¬ 
er than his own statement, was inadmissible,^^ it is 
now settled that declarant’s consciousness of im¬ 
pending death may be established by other evi¬ 


dence and while such fact may be shown by 
the declaration itself,®^ it need not appear there, 
and may be determined from all of the surrounding 
circumstances Also, if the circumstances show 
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V Commonwealth. 137 S W 2d 701, 

282 Kv 16—I^owc v Cortimon- 
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wealth 102 S W2d 363, 267 Kv 413 
—Koni; v Commonwealth, 90 S 
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168 La 1115—Stale v Rosette, 112 
So 372, 163 La 481—State v Pier- 
fax, 105 So 16, 158 La 927 

Mass—Commonwealth v Vona, 146 
N E 20. 250 Mass 509. 
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Bradfleld 1 N W 2d 550, 300 Mich 
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614, 221 Mich 660 

Miss —Sullivan v State, 191 So 413, 
186 Miss 423—Dean v State, 160 

50 584, 173 Miss 254, auK8:(^Btion 
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Miss 254—Walton v State, 126 So 
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State, 94 So 851. 130 Miss 703 
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Neb—Johnson v State, 199 NW 808, 
112 Neb 530 
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reheannt? denied 62 S Ct 1289, 316 
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(2) Dying dcclaiatlon containing 
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held admissible 
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and stated that “J am dying, ain’t 
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Ga—Ro(‘ V State, 137 SE 824, 164 
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Miss—Baylis v State, 183 So 527, 
182 Miss 791—Smith v Stale, 137 
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006, 4 { Mont 47, Ann C is 1912C 424 
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K\ —Holbiook V Commonwealth, 61 
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Neb--Matluws v Stale, 197 N W. 
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52. N J —State v Biango, 68 A 125, 
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1264 



40 C.J.S 


HOMICIDE 


§ 295 


that at the time of making the declaration declar¬ 
ant was under a sense of impending death, the dec¬ 
laration may be admissible in evidence, although de¬ 


clarant may not have expressly stated that he was 
without hope of recovery or was dying or going to 
die On the other hand, the mere fact that de- 
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clarant said that he would die does not necessarily 
show that he was without hope and expected a 
speedy dissolution; his statements in this regard 
may be overcome by the surrounding circumstanc¬ 
es,^® and it is possible that, even where declarant 
cxpicsscd an opinion that he would rcci^ver, the 
circumstances mav distinctly show that such was 
not his real belief 

Opinions and conclusions Testimony that de¬ 
ceased realized he was mortally wounded,^® or that 
deceased knew he was going to die, the witness not 
being cioss-exaniined as to the basis for this state¬ 
ment,*'*^ or the opinion of a witness who has had 
full opportunity for reaching a correct conclusion 
that deceased was aware of iminmding dissolution,®® 
has been held sufficient lI()W(ver, it has been held, 
on the other hand, that declarant’s belief that death 
was impending could not be shown by the bare con¬ 
clusion of the witness that declarant knew he was 
going to die in a short time,®^ .ind that the opinion 
of the witness that deceased was under a religious 
sense of responsibility to his Makei is inadmissi¬ 
ble 


Contradictory statements of deceased as to ex¬ 
pectation of impending death may prevent the ad¬ 
mission of a statement as a dying declaration.®® 

(2) Particular Evidentiary Circumstances 

Various particular circumstances have been consid¬ 
ered in determining whether the declarant was under a 
sense of impending death at the time he made a state¬ 
ment 

Among the specific circumstances that are often 
referred to as lending to show declarant’s sense 
of impentling dissolution are the fact that a jiriest 
had been summoned who, before the making of the 
statement, had administeicd to declarant the last 
rites of the church,®'* or that dcclaiant had sought 
the consolation of religion m the bcluf that his 
end was near®® Iluwtver, declarant’s failure to 
call d minister raises no inference .igainst the dec¬ 
laration when there was none of declarant’s faith 
in the vicinity ®® 

That declarant was under a sense of impending 
dissolution may be infeircd fiom his ap])arcnt con¬ 
dition,®'^ such as the nature of his iniurics, or state 
of his illness,®^ and may be inferred from his 
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evident danger or peril.®® So also the court may 
consider whether the conduct of deceased wafe that 
of a person conscious of impending death, as wheth¬ 
er he gave directions respecting his funeral, his 
will, the care and custody of his children, or took 
leave of Ins relatives and friends, and the like.^o 

Opinion of physician or attendant The previous¬ 
ly disclosed opinion of declarant’s physician or oth¬ 
er attendants that his injuries wore mortal and 
must sfiecdily prove fatal is often considered as 
a circumstance tending to show decedent’s con¬ 
sciousness of impending death hut such an opin¬ 
ion by Itself is not always sufficient If declanint 
believes himstlf beyond hope, the belief of the at¬ 
tending physician or surgeon is immatcnal, as 
shown supra § 290 

Request for, or consent to, medical a^^istance 


The bare circumstance that declarant consents to 
an operation'^® or to removal to a sanitarium or hos¬ 
pital for the satisfaction of his family^^ does not 
necessarily indicate hope of recovery. Requests 
made by deceased for a physician’s aid may, in con¬ 
nection with his other expressions and the circum¬ 
stances, be regarded as indicating a hope of ctirc,*^® 
but not necess.irily so and the expression of a 
desire to see another physician docs not show that 
declarant did not appreciate his condition 

c. Presence or Absence of Jury 

The safer and better practice is to retire the Jury 
during the preliminaiy investigation into the admissi¬ 
bility of dying declarations 

Siiu'e the admissibility of dying declarations is 
a question for the court, as shown infra ^ubdivi- 
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Sion d of this section, the preliminary proof touch¬ 
ing the question of admissibility is in the first in¬ 
stance very properly made to the court in the ab¬ 
sence of the jury,'^^ but as to whether such prelim¬ 
inary evidence should or should not be given in 
the presence of the jury the authorities are not 
agreed While it has been held that the prelim¬ 
inary examination may, in the discretion of the 
court, be conducted in the presence of the jury,^® it 
has also been held that the jury should be with¬ 
drawn before the preliminary proof is given,and 
a failure to do so constitutes error provided objec¬ 
tion IS made to the j)relimniary pi oof’s being made 
in the jircscnce of the jnry,^- and provided, of 
course, tlu declaration is not properly admissible 
It has Iklh said that iht safer and belti^r practice 
IS to retire tlie jury during the preliminary investi¬ 
gation An accused is not injured by the refusal 
to admit such evukncc in the presence of the jury 
where he fails thereafter to t<d<e advantage of an 
oppoituriity to introduce it in the absence of ihi 
jury 

The same facts which were considered by the 
court in passing on the admissibility of the decla¬ 


rations must of necessity be considered by the jury 
in deciding on their credibility,^® hence, when the 
court, having examined the question in the absence 
of the jury, decides in favor of the admissibility of 
the declarations, the preliminary proof should then 
be submitted to the jury to enable them to deter¬ 
mine the credibility of the evidence,and, even 
though evidence to disprove the admissibility of a 
dying declaration preliminary to its presentation to 
the jury is properly excluded, it may subsequently 
be introduced as bearing on the weight to be given 
thereto 

d. Questions for Court and Jury 

While It has been held that it is for the court to 
determine the admissibility of dying declarations and 
that It Is error to submit such question to the jury, it 
has also been held that it is for the Jury, under proper 
instructions from the court, to determine ultimately 
whether declarant was in articuio mortis and conscious 
of his dying condition 

In limine the question whether alleged dying dec- 
I.irations were made under such circumstances as 
to render them admissible in evidence is to be de¬ 
termined by the court on the preliminary proof or 
predicate for their introduction,and there is au- 


7&. Miss—llnvlis V StaLf*. 18.3 So 
1527 ISJ Mlss 701—Conway v 

State. 171 So 16. 177 Miss 461 
Mo—State v HavNs, 81 S VV 2d 930, 
.3 17 Mo 411—State v Custer, 80 
SWJci 176, 336 Mo 5U 
Wis —Sf hli'sak V Stale, 287 NW 
70.3, 232 Wift 310 
30 C J p 267 note 68 

79. Mich—People v Kelsey, 7 N 
VV 2d 120. 121, 303 Mioh 715, citinp 

Corpus Juris. 

80. Ky—I-larrod v Commonwealth, 
300 SW 625. 22J Kv 2n—Whitr- 
hrad V Commonwealth, 255 SW 
93, 200 Kv 410 

Mont — Stat« v K.a.<^ar, 240 P 365, 
74 Mont 269 
30 C J p 268 note 70 
ZHscretion not abused 

In prosiM utiou lor man'^Iau> 7 hter 
TosvillinK from an abortion, trial 
eourt did not abuse its discntion in 
toJun^f in pn seoce of jury jutlim- 
nurv toslirtUMV to deti'rmini the 
admissibility of a pioltrrod dyinir 
(l» • lar.i lion which was hi Id inaclniis,- 
s hlf- Ixcaiiso it did not appear that 
deceased sensed impending dcaih at 
the linu it was siven—People v 
Kelaey, 7 N W 2d 120, 303 Aiuh 715 

81. Kv —Walls V (^omiTn*nwealth, 

78 SW2d 322 257 Ky 478- Coch¬ 

ran V Commonwealth, 33 S VV 2d 
30, 2 36 Kv 28P-Meado v Com¬ 
monwealth. 7 S V\" 2d 1052, 225 Ky 
177 

Miss —Bajlis V State, 18,3 So 527, 
182 MibS 794—Scott v State, 148 


So 230, 166 Miss 6—Wilkorson v 
State, 08 So 770, 134 Miss 851 

OKI—Smith \ State, 38 P 2d 591, 56 
Okl Cr 318 

Tex—Tavlor v State, 56 S W 2d 646, 
122 Tex Or 50? 

Wis—Oehkr V State, 232 NW 866, 
202 Wis 530 

30 C.T p 268 note 71 

82. Okl -Smith v State 38 P 2(1 

591. .56 Okl Cr .318—Reason v 

Stale, 105 P 7M2 18 Okl Cr 388 

30 C r p 2G.S note 71 

Harmless error with respect to ad¬ 
mission of dying deilaiations ste 
infra § 4'’.5 

83. Kv—^AVhitehead V (Common¬ 
wealth, 255 SW 03. 200 Ky 440 

30 C J p 268 note 7 3 

84. Oa—Phillips V State, 145 SE 
106, 18 Oa \pp 618 

Ind—Stepilt nson \ Stale, 179 NE 
6 >3, 205 Ind 141, error ( oram nobis 
dismissed 18b N E 293, 205 Ind 
141 

Kv—Hariod v Commonwealth, .300 
S V\ 625 222 K\ 248-—Strong v 

Commonwealth, 287 S W 235, 216 
Kv 08—Whitehtad v Common- 
w^ealth, 2.55 SW 91. 200 Ky 440 

Mont —State v Kacar, 240 P 365, 
74 Mont 260 

Tex —Edmondson v State 202 S W 
231, 106 TtxCr 121—(kiuch v 

State, 24 5 SW 692, 93 Tex Cr 27, 
25 ALU 1350 

Vt—Slate V Tubbs, 1.49 A 769, 101 
Vt 5 

85. Ill—People v Holz, 103 NE 
1007, 261 111 239 
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80 Miss—Conway v State, 171 So 
16 17, 177 Miss 461, citing Corpus 
Juris. 

Mont—Stale v Kac.ar, 240 P 365, 74 
Mont 269 

WVa—Sl.ste V Potson, 123 SE 463, 
164, 96 W Va 596. citing Corpus 
Juris. 

30 CJ p 268 note 7.5 
Reading shorthand notes 

Testimony of coin L reporter read¬ 
ing ‘•horthand notes of wilntss' tes¬ 
timony laki n to d( term me admissi¬ 
bility of dying deilaialion was in¬ 
competent where witness was pres¬ 
ent 111 i OUT t—Pcopb V Crecnig, 174 
N E J71, .342 III 254 

87. Miss—Conwav v Stale, 171 So 
16, 177 Miss 4'>1 

Mont —Slate v K.Jcar, 240 P 365, 
74 Mont 2i)'i 

Vt—Slate V Tubl),. 139 A 769, 101 
VI 5 

WVa--State v Dolton, 12,3 S E. 4C3. 
461, 96 W Va 596, tjling Corpus 
Juris. 

30 C J p 268 no t e 7 6 

88. Del —Stall v Van Winkle, 86 A 
310, 27 Dll 132 

89 Ala—Lewis v State, 164 So 9J 
231 Ala 211—Mai shall v State 
121 So 72, 219 Ala 83, 63 ALU 
560—Thomas v SLitc, App , 9 So 
2d I50--Wilson v Slate, 188 So 
274, 28 AlaApp 196—Mooniaw v 
State, 137 So 40, 24 AlaApp 459, 
certiorari denied 137 So 42, 223 
Ala 438—Pouncey v State, 13*5 So 
741, 24 AlaApp 326, certiorari de¬ 
nied 136 So 7'43, 223 Ala 431--' 
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thonty for the view that the court must determine 
the admissibility of such evidence and that it is er¬ 
ror to submit to the jury the question whether de¬ 
clarant was under the sense of impending death 
necessary to render the declaration admissible 
However, it has been held that, while it is the right 


of the court to decide primarily whether the state¬ 
ment was made when declarant was in articiilo mor¬ 
tis and conscious of his dying condition, it is for 
the jury to determine ultimately whether such con¬ 
ditions cxist,^^ and that, if there is a conflict of 
evidence or the court is not satisfied that the state- 


I*arkpr v State, 130 So 525. 24 
Ala \pp 72, certjorarl denied 130 
So 527, 222 Ala 26 
Ark—Cross v Stale, 141 S W 2(1 5>0. 
200 \rk 1165—Gray v Stato ^8 
S W 2d 224. 185 ^rk 515—Govn*‘s 
V State, 42 S W 2d 406. 184 Ark 
303—Adcock v State, 20 S W 2d 
120, 179 Ark 10 35—S.inderlin v 
Slate. 2 SW2d 11, 176 Ark 217— 
Burns v State, 243 S W 963, 155 
Ark 1 

Cal—Teople v Wilson, 420 P 2d 149. 
54 Cal App 2d 134—People* v Pol¬ 
lock, 80 P 2d 128, 31 Cal App 2d 

747 

P^la—Ilandlev v State 170 So 748 
1:5 Kla 632 —Knkland v State, 
in So 351, 93 Fla 172 
Ga—Moirow v Stati*, 148 SE 500, 
168 Ga 575—Joj-dan v Slate, 129 
S E 7, 34 Ga \j)p 222 
Ill—People V Oroenigr, 174 NE 174, 
312 Ill 254—People v Selkncs, 110 
N E 852 300 Ill 113—People v 

Corder, 117 X E 815, !06 Ill 264 

Ind—Soutlirrland v Stale, 107 VE 
811 200 Ind 308—McKoe v State, 

1.54 N E 372, 108 Ind 500—Wil¬ 

liams V Slate, 147 NE 153, 196 
Ind 84 

Kv—Cothran v Commonwealth, 33 
SW2d 30. 2 56 K\ 284 
Minn—State v Elias, 2S5 NW 475, 
205 Minn 156 

Mo—State v Custer, 80 S W 2d 176 
336 Mo 514 

Mont—Stale v Kacar, 240 P 365, 74 
Mont 269 

Neb—Nanflto v State, 287 NW 58 
136 Neb 658—Penn v State. 227 
NW 314, 119 Neb 05—Johnson v 
Stale. 190 NW SOS, 112 Neb 530 
N Y —People V I’ortuffay, 251 N Y 
S 389, 140 Mise 688 
NC—State v Jordan, 5 S E 2d 156, 
216 NC 356—State v Stewart, 186 
S E 488, 210 N C 362 
NI>—State V Phillips, 277 N W 609, 
68 N D 113 

Okl—Smith V State, 38 P 2d 591, 
56 Okl Ci 318—Chastain v Stale. 
287 P 826 46 Okl Cr 123—Looper 

V State. 276 I’ 503, 42 Okl Cr 341 
—Sanders v State, 25 2 P 855, 36 
OklCr 120 

Or—State v Casey, 213 P 771, 108 
Or 386, motion denied 217 P 632, 
10.8 Or 386 

Pa—Commonwealth v Bockett, 130 
A 836, 291 Pa 319 
SC—State V Swygert, 124 SE 636, 
130 SC 91 

Tex—Walthall v State, Cr, 165 S 
W 2d 184 

30 C J p 268 note 78 


Mixed anestiOBL of law and fact 

Whether the declaration is admis¬ 
sible as a dying: declaiation is a 
mixed question of law and fut for 
the court to decide before permitting: 
the introduction of the dying: dec¬ 
laration—Covlngrton v Stale, 200 So 
5.31, 145 Fla 680—M( Ranf v Stati, 

101 So 632. 142 Fla 24 0—Davm v 

State. 187 So 783 137 Fla 423 - 

Johnson y State, 152 So 176 113 

Fla 461—Morris y State, 130 So 
582, 100 Fla 850—Frier y State 100 
So 334, 92 Fla 241—Sealey v State, 
105 So 137, 89 Fla 439 

Where a proper predicate was 
shown, the court could have *-0 held 
without submitting: question to iury 
—Yarbroug:h v State. 252 SW 1060. 
05 Tex Cr 36—Marshbanks v State, 

102 SW 216, 80 Tex Cr 507 

Matters considered 

(1) In determining whether deeln- 
ratlons were made under a sense of 
impending: death so as to render 
them admissible as dying: declara¬ 
tions, trial court should consider all 
circumstances surrounding: declarant 
at the time the declarations were 
made, such as the character of the 
wound, the declaration of deceased 
hims(‘lf that he could not live and 
the fact that he died shortly after- 
wiTd—Cross V State, 143 S W 2d 
530, *>00 Aik 1165—Clements v State, 
133 SW2d 844, 190 Ark 60 

(2) In determining frame of mind 
of ditlarant Teg:ardinK his belief with 
respect to impending: death ns le- 
spects admissibility of dyin^ state- 
mints, the court may consider his 
ph\ sical condition, the nature and 
spriou.sness of his wounds, his knowl- 
odgi of his giave condition, and his 
conduct, language, and statements — 
People V Wilson, 129 P 2d 149, 54 
Cal App 2d 434 

Nature of each case 

Admission of dying declaration is 
primarily to be deteimined bj na¬ 
ture of each case—I’enn v State 227 
NW 314, 119 Neb 95—Edwaids v 
State, 204 NW 780, 113 Neb 698 

90. Ala—Ragland v State, 102 So 
408. 238 Ala 587—Thomas v State, 
App , 0 So 2d 150 

Mont —State v I.ie Hue, 300 P 019 
80 Mont 645—State v Vette'n, 248 
P 170, 76 Mont 574 
NM—State v Wright. 8 P 2d 443 
36 N M 74 

WVa--State v Meek, 148 SE 20.8. 

107 WVa 324 
30 C J p 269 note 80 
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91. Ark—Cross v State, 143 S W 2d 
530, 200 Ark 1165—Clements V. 

State, 133 S W 2d 844, 199 Ark 69 
— Fulbright V State, 74 S W 2d 965, 
180 Ark 637—McClendon v State, 
18 SW2d 1021, 179 Ark 008—Al¬ 
ford V State, 256 SW 884. 161 
Aik 256 

Ga —Emmett v State, 25 S E 2d 9— 
Mills V Stale, 185 SE 286, 182 
Ga 75^—Johnson v Slate, 152 SE 
7b, IbO Ga 814 —Morrow v Stale, 
148 SE 600, 168 Oa 576—Phillips 

V State, 135 SE 421, 163 Ga 12— 

Duren v Stati, 124 SE 343, 158 
Ga 735—("oart v Stale, 119 SE 
72,3, 156 Ga 536 - Satterfli Id v 

Stale, App, 21 S E 2d 861—Gibson 

V Stall, 183 SE 83, 52 Ga App 297 
—Gibbs V State. 153 SE 613, 41 
Ga App 674—Joician v State, 129 
RE 7, 14 GaApp 22 2 

Mil h —People v Eradfield, 1 N W 2d 
5 50, 300 Miih 301 

Miss—Conway v State, 171 So 16, 
17, 177 Miss 461, citing Corpus 
Juris. 

SC - State V Hall, 133 SE 24, 134 
SC 361 

Tfx -\utTV' V State, 157 S W 2d 924, 
111 TixCr 252- -Berry v State, 157 
SW2d 050, 14 3 Tex Cr 67—Stroud 

V State 4b b W 2d 680, 120 TiX 
Cr IbO—Denson v State, 298 SW 
601, 107 TixCr 040 

Wash—State v Mooney, 5b P 2d 722, 
185 Wash 681 
30 C J p 269 note 79 
Establishing pTedu,ate bevond rea¬ 
sonable doubt see supra subdivision 
a of this sec tion 
Sanity of declarant 

Whether deceased was saiii when 
purpoited d\ing dm lai ilion was 
made is projieilv subrnilted to jury 
—I^erez \ State, 119 S W 2d 104 4, 
135 Tex ('r 311—Stroud v Stati, 46 
SW2d GS9, 120 Tex Cr 466 
Manner in which issue raised 

It IS immaterial whLtin i issue as 
to sumtiMiiv ol piedicate lor clving 
deilaialion be raised b\ direct proof 
offtrid l)\ the di tense, or be de¬ 
veloped iiom the state’s e\idence 
alone, and U nia\ arise from sur¬ 
rounding laits or liom nature of 
tlie declaration ilstll —Yaiiuough v 
State, 252 S \V 1069. 95 Tex IT 36 

“If I die” 

Whether ii&e of words “If I die ’ by 
declarant in d>ing declaration mani¬ 
fested doul)t or uncertainty as to de¬ 
clarant’s impending death held for 
jury —Freihugo v U S , C C A Alas¬ 
ka, 56 F 2d 127 
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merit was made under a sense of impending death, 
It should be submitted to the jury with an instruc¬ 
tion that they must disregard it,'^^ or that they can¬ 
not consider it,^^ or, as it is sometimes stated by 
the court, that they should disrogaid if on all 
the evidence they beluve that such statement was 
not made in arliculo moilis and under a sense of 
impending death 

It is the province of the jury to determine wheth¬ 
er the declaration was in fact inade,’^*'* and whether 
the witnesses lesiitying thereto speak the trutli/-^<> 
es])eciall> wheic ajiparent ehscreiiancies may have 
resulted from difference of recollection of the per¬ 
sons who heard Ihcm^'^ When the pieliminary 
question of admissibility has been determined by 
the court and elying declarations have been admitted 
in evidence, their credibility is t xclusivcly for the 
jury, whose province it is to weigh them and the 
circumstances under which they were made, and 


give to them only such credit as they may think 
they deserve, on the whole evidence in the casc,^* 
including those circumstances which were proved 
to the court in laying the foundation for their ad¬ 
mission The jury may even jiass on the credibil¬ 
ity of declarations which aie incompetent as evi¬ 
dence when no motion to strike out or request to 
instruct with reference thereto has been made ^ 

The court may instruct the jury as to the prop¬ 
er rule for determining the weight to be given such 
declarations,2 but should be jiarticular not to in¬ 
vade the province of the lury ^ Where it is held 
that de*clarations should not go to the jury unless 
the court is satisfied beyond a reason.ible doubt that 
they were made under a sense of inq)ending death, 
the court is not bound to instruct that it entertains 
no opinion whether the declaiation submitted is the 
dying declaration of decedent ^ 


Evidence beld enillcient to present 
question for jury 

Cla - WcT-llar (* v State', 16.S SE 432, 
17f. (la 42G 

Ky—Cihco V ComDionwcalth. 267 S 
W ](i7, 20(. Kv li7] 

Tox—Yai l)iv ,Slat^, 2,S? SW 
1089, S"* TtxCr 3G—Konnanur v 
Stat(. 247 S W GGO, 93 'J\ x Cr 490 
92 (la — Clrctn v St.ate, 113 SE 
.'i3G, (U 117 

93. Ark—Ta\U)r v State, 101 S W 
2d OT)!), 191 Aik G91 -Sandeilm v 
Slate, 2 SW2d 11, 176 ArU 217— 
Sullivan \ SLal<, 258 b VV 64 i, 1G3 
Aik 11 

Ga — I'ltlieiidye v State, 199 SE 18 j, 
1S7 (3a 30 —Hounds v State, 16J 

S 10 GOG, 174 (3a 90S 
Mmn—Slate v Urow'ii, 296 N W .SS?, 
J09 Minn 4 78 

Okl —Lfjope I V State, 27G I' 50.5, 42 
Okl ("1 5tl 

Ou failure to attack predicate 

In rniiidt'i prosee ution, 11 fusal of 
spec Kil (liai^t not to eonsjdfi d\iiiR 
de't l.Li at ions unle'ss deceased vva-- of 
Seine mind, ( onse lous .anel appro.u h- 
infT death, was held pioprr in ah- 
se n( t o1 am .itl.p.k in tcslinumv on 
suflu M IK \ oT predicate for aeimission 
of ttii' dv inn df'C l.ai itions—Hanks v 
Stale, 97 S W 2d 219, 1 U Te\ Cr 19G 

94. Mieh —I’f oplf V Ha I’anne, 237 
Is \V IS, 2.S9 Ml h 3S 

Tex—Yarbiounh v State'. 252 SW 
1069, 95 T('x O 56 
30 C J P 269 note 79 [f] 

95. Nev — Stale v Scott, 142 P 1063, 
37 Nev 412 

30 0 J P 269 note 81 

96. NP — State v Davis, 46 SE 
722 134 N C 633 

30 C J p 269 note 82 

97. I’a—Commonwealth v. Winkel- 
man, 12 I*a Super 497 


98. Al.a—Thoma<; v Slate, App , 9 
So 2d 1.90—Moeimaw v State, 137 
So 40, 21 Ala App 459. certioi.iri 
denied 157 So 42, 223 Ala 438— 
Parke'r \ State. 130 So 529, 24 
Al.i \pp 72, ee'rtioiari denied 110 
So 5“7 222 Ala 2G 

Ark —eVoss V State 143 S W 2d 530, 
2(MI Aik 1165—ellc'monts v State 
131 SW2d 814, 199 \i k G9 — 

Hrounhlon v State 1 53 S W 20 .5 
199 Ark 1187—(irav v State, 18 S 
W 2d 224. 1.S5 Ark 51.5—Govnc'S v 
State. 42 S W 2d 406. 184 \rk .901 
—Adcock V State, 20 S VV 2d 120, 
179 Aik 3 05.5—Hums v State, 24.1 
SW 9G 5, 3 65 Ark 1 

G.i—Etlnrielnre v Stale', 199 SE 185 
3 87 (3.1 30—Simmons v State, 184 
S E 291, 181 G.i 7G1 

Kan—State v Kc'estcr, 4 1’2d 679, 
3 H Kan 64 

K\ —llueldleston v (''ommon we alt li 
108 S \r 2(J itno 2G9 K> 811 

Minn—Sl.ale v Klia'^, 285 N W 4 75, 
20 5 Minn 15G 

Miss— Chase \ State, 112 So 785. 
14 7 Miss G94 

Mo—Stile \ Moin^.in. 56 S W 2d 985 
— St.ite V Tavloi, 51 S W 2d 1003, 
5 50 Mo 1036 

Mont -Stale \ Vetlcic', 248 P 179 
76 Mont 574 

N(l)-T9'nn \ Sl-ate, 227 NW 314, 
119 Neh 95 

NM—Stale' V WriBTht, 8 I* 2d 449, 
36 N M 74 

N N — Pt ople- \ Portun:aj, 251 NY 
S 389, 140 Mise 688 

N C —State v Eranklin, 135 S E 859, 
192 NC 723 

Or- Slate v Casey, 213 P 771, 108 
Or 98t», motion denied 217 I’ 632, 
108 Or 386 

Pa—(''ommonwealth v Lockett, 139 
A 836. 291 Pa 319 

SC -Stite V Hall, 133 SE 24, 134 
SC 361 


Vt SPHc' V Tuhhs, 139 A 769, 101 
Vt 5 

V.a—Evrins v (\>fnmonwealth, 170 
SIC 7 56. 161 Vi 992 
WVa—State' V Dotson, 123 SE 463, 
96 W Va 596 
50 C I p 27ti note' 84 
Effect of impeachment 

l>yinn dt ( l.irations tending: to show 
that accused sheit dee ease*el were' 
competent anei pio]>trlv submitted 
to jury to suppoil st.ili s contention 
tlial deeiisid li.id shot df‘c‘"■used, not- 
w ilbst-iiKimK eridibility of tesiirnonv 
of w 1 1 ness* s eomc'ininn elec Jaralions 
uid of d(*( 1 11 it Kins thcms(lv(s was 
sharply impeciclud h\ c'Videnc.e ot- 
fiicd by .ac(U'-(d St.ite' v P.itter- 
son 194 SE 28 5, 212 N 6.59 
Declaration by lunatic 

The ereiiilnlity ol ,i dvin^r drclara- 
lK»n rri L(b by a person who had been 
aeljudf^id a lunatic is lor tlu jury 
— Downing, v Slate, 20 S W 2d 202, 
113 Tix(2r 2.5 5 

99. AV V.i—Stall' v Dotson, 123 S 
E 4 6 5, 96 W \\i ,596 
30 C .1 p 270 null' 85 

1 . L.a—State v Peace, 47 So 28, 121 
La 1071 

2. Mo—State v irondrieks, 73 SW 
194, 172 Mo 651 

NC—State v Whitson, 16 S E 332. 
Ill N C 695 

Instruction held not too greneral or 
indefinite 

Ga—Hounds v State. 162 SE 696, 
174 Ga 308 

3. Mont—State v Gay, 44 P 411, 
IS Mont 51 

30 C J P 270 note 88 

4. Ill —People V White, 95 N E. 
1036. 251 Ill 67. 
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§ 296. -Proof of Oral Declaration; Sec¬ 

ondary Evidence of Written Dec¬ 
larations 

Ordinarily, where a dying declaration la not reduced 
to writing, it may be proved by witnesses who heard it, 
but where there is a competent written declaration It 
must first be introduced or its nonproduction accounted 
for 

Whore it does not appear that the declarations of 
decc.istd were rtdiiccd to wntin^, they may be 
proved by witnesses who heaid thtm^ When the 
declaiation is made by question and answer, the en¬ 
tire conversation, question and answer, should be 
given as far as possible,® although it has been hebl 
not error to ptrinit the reading of questions and 
answers without following the order in which they 
were asked, and fimitting some questions and an- 
sweis*^ However, if the witness cannot state the 
exact language of declarant he mav state the sub¬ 
stance of the declaration,^ although ho is subject to 
criticism as to its accurac> ® Mere expressions of 
opinion by the witness in the course of questioning 
declarant should not be admitted 

Ntimber and competency of witnes^c^ Analo¬ 
gously to the general rule that it is not necessary 
for the proseculion to produce .dl the witnesses to 
a homicide as shown in Ciiminal Law § 1019, it is 
not necessary m proving a dving declaration to call 
all the witnesses who were picsent wdicn it was 
madc,^i and the court may, in proper cases, place 


a reasonable limit on the number of witnesses who 
may be called to prove a dying declaration.How¬ 
ever, It has been held the proper practice to jilace 
on the stand all present when the declaration was 
made 

The evidence as to the declaration need not be 
given by the witnesses who testify as to the founda¬ 
tion or predicate for the admission of the dying 
declaration,^4 and an eyewitness to a homicide 
may pro])crly testify to deceased’s dying declara¬ 
tion Hying declarations may be proved by de¬ 
clarant’s wife,^® but the competency of accused’s 
wife to jirove the dying declarations of deceased is 
dependent on her competency as a witness against 
her husband That a witness niriy have made 
a statement as to alleged dying declarations, on the 
examination by the court into their admissibility, 
different from that then after made by him in the 
hearing of the jury is not ground for excluding his 
evidence 

Dechiraixon^ delivered in a fojciqn Icingiiage may 
be testified to in that language and tiaiislated into 
English by a sworn interpreter^® 

Effect of ivritfcn declarations Where there is 
a complete written declaration properly authenticat¬ 
ed, It must first be intrc)duced, if accessible,-® and 
unh'ss its nonproduction is satisfactorily explained 
it cannot be pTo\cd by jiarol evidence-^ or bv a copy 
of the original declaration -- Also oral testimony 


5. N Y — PoopJp V Aput‘llo, 0 NK 
l»d 844. 275 NY 222, 111 A 1. K 
40 

SO CJ p 270 noir* SI 

Just as deceared made them 

\V itiK'Ssrs riviu^ to lurv dvipR- 
clecLiTations of cloc < d h« kl ml it ltd 
to reptat sliloTTunts of d<‘<(MSfd ol 
iho iclion*^, c«)ndu(1 and slilt-rMiils 
of all partus mvolvod. nist 'iv dr>- 
d ni id( tbrni —Wart in v Coin- 
monwcaUli 5)0 S W 2d 1011, 265 Kv 
29 2 

The better practice, in examinlnfiT 
a witness is to d^ dp< laratioiis 
IS to ro<tuost tbp wiliuss to rtp^at 
wbat dPdarant said about tlu dif- 
lUuUy-Ward v Slatp, 75) So 099, 
75 Fla 756 


6. Conn - 

—S trite V 

Ferretta. 

105 

A 

690, 93 

Conn 12 8 




7. Mont 

—State V 

Lc Due, 

300 

I’ 

919, 89 

Mont 545 




8. Wash 

—St lie V 

Baldwin. 

45 

P 

6.50, 15 

Wash 15 





30 C J p 270 nott 94 

9. Iowa — State v Murdy. 47 N W 
867, 81 Iowa 603 

10. Miss—lioyd V. State, 36 So 525, 
84 Miss 414 


11. Mo—State V Johnson, 76 Mo 
121 

12 Tenn — Baxter v State, 15 Lc.i 
657 

13 ra—Common wealth v Green 
141 A 621, 292 Ta 579 

14. Lt —Stale v .Smothers, 123 Sc* 
781. 168 La 1099 

Miss—M,ipo< V State, 110 So 500 
111 Miss 227 

I’loptr witness to prove foundation 
or predicate see supra 295 a 

15 Kv ~Uoon<»> V Cotnmonw (’alth 
237 S W 10J, 193 Kv 72 1 

16 La- State v Rv an JO La Ann 

1 176 

JO C J p 271 note 2 
17. T< \—I'^x parte Fat beret, J1 S 
W 4 03, 31 TpxCt 594 
18 Ga—('aril r v Stale, 58 S E 532, 

2 GaApi) 254 

19. Or -Stall v Foot You, .32 I* 
10 n “1 Or 61, rehearing denit d 33 
r 5 m, 24 Or 61 

20 Ala—VVillianis v St.ate, 163 So 
661, 26 Ma App 531, certiorari de- 
riitd 163 St) 667, 231 Ala 127 
30 C J P 271 note 6 

In Xentneky 

(1) It has been held that, although 
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1 dying dedalation wsas reduced to 
writing, oral ev idem t ihetiol is ad- 
inissihk'—Stanifor v Commonwealth, 
’8.3 SW 84. 214 Kv 280 

(2) And this has been held to be 
'rue notwithstanding such wntt«n 
dfflaralion was signed by deceased 

-Xohle V C’'oinmonwt illh, 279 S \\ 
107J 212 Kv 668—-Savior v Com¬ 
monwealth, 276 SW 8tJ, 210 Kv 79(j 
—Tv. u hols V Commonwealth 24") S 
\V 518 196 Kv 706 

(3) This IS t"'.pei lallv true win re 
the wrilttn statement has bt t n lost 
ind tannol be procluted on trial — 
Voblf V Coriiinonwe illh, supra 

(4) However it has also bet n held 
that, W'ht'it a dvin^ dulaifition wis 
reduced to writing and signed hv" 
dot • ised, parol < vidente of its ton- 
tents IS inruiinissi))le, in the abseiu e 
ol prool oi the loss of the writing — 
Sav loT V Commonwealth, JO S W 
390, 97 Kv ISl 

21. Ala—Williams v State, 16J So 

663, 26 Ala App 511 teitiorari de¬ 
nied 16J So 667, 231 Ala 127 

22. Fla—Gardner v Slate, 45 So. 

1028, 55 Fla 25 

Tcnn —Beets v State, Meigs 106 
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to vary a written declaration is incompetent - 
However, where the absence of the orig^inal writing 
has been satisfactorily accounted for, the dcclara 
tions may be established by secondary evidence-^ 
The declaration in such circumstances may be 
proved by jiarol, although there may be a cojiy in 
existence 

An unsigned written declaration will not picclude 
the introduction of parol evidence of such decla¬ 
ration on the ground that the writing is the best 
evidence,26 although read to declarant and ap¬ 
proved by him 27 A fortiori, where a dying decla¬ 
ration IS not wholly reduced to writing, and the 
writing IS not signed by declarant, parol evidence 
IS admissible to prove the declaration 28 Wheie a 
written statement is sworn to as coircct as far as 
It goes, although not com])lctc and not signed b\ 
declarant, it is proper to read such statement to the 
jury,2t> and for the witness to supply from his 
recollection the remainder of the statement 

Where a written declaration has been rejected at 
the instance of accused, he cannot obiect to the ad¬ 
mission of jiarol evidence as to what deceased 
said 21 Testimony that dcce.istd said that the st«ite- 
inent read over to him was coriect is admissible 2- 
Where, after a written decbiration is signed by de¬ 
cedent, a st.ittmcnt relating to the res gest.e is add¬ 
ed, It should not be admitted as a part of the writ¬ 
ten declaration, but should be jiroved in the same 
manner and under the same conditions as an oral 
declaration 22 

Rcircshinq recollection Where the declarations 
of deceased have been reduced to waiting and 


signed by declarant, use of the writing to establish 
the terms of the declaration is not limited to re¬ 
freshing the memory of the witness; the writing is 
proper evidence to establish the terms of the decla¬ 
ration 24 Even where a written memorandum of 
a dying declaration is not regarded as primary evi¬ 
dence, the witness who made it may use it to re- 
I fresh his memory, 25 although it is not necessary to 
do so 26 

§ 297. -Compelling Introduction 

Where part of a written dying declaration has been 
introduced by the state, the accused has been held en¬ 
titled to have the whole declaration introduced in evi¬ 
dence 

Whether the prosecution shall, at the instance of 
accused, be required to introduce the dying state¬ 
ment of deceased rests in the sound discretion of 
the court 27 Where part of a written dying decla- 
lalion has been introduced by the slate, accused is 
entitled to have the whole declaration introduced 
in evidence in order that the jury may pass on the 
weight and credibility 28 

§ 298. Competency of Declarations as Evi¬ 
dence 

Dying declarations generally are admissible only as 
to those facts and circumstances which constitute the 
res gestae of the homicide, the fact and cause of the kill¬ 
ing, and the identity of the parties, they are usually 
incompetent if only narrative of matters happening be¬ 
fore or after the killing and not directly connected with 

It 

Although dying declarations arc substitutes for 
sworn testimon> and must yield to the general rules 
governing the admissibility of evidence,29 it h<is 


23. Va—Kvans v Common wraith 
170 SE 75G. 161 Va 0<)2 

24. Alti—Howard v State, 194 So 
851, 20 AlaApp 190, tcrljoiari de¬ 
nied 104 So 857, 219 Ala 274 

Kan—Stale v Abiams, 223 1* 301 

115 Kan 520 

10 C J p 271 note 9 

25. N J—Stale v Barnes, 68 A 145, 
75 N J Law 426 

26 Ala —'Williams v State 163 So 
663, 36 Ala App 511, rerlioran de¬ 
nied 161 So 667, 2H Ala 127 

Ky—Mullins v Commonwealth, 108 
SW3(1 61S, 260 Kv 666—Winsteid 
V Cominonwcalth, 241 SW 10, 105 
Ky 481—(\)iieh v State. 245 SW 
602, 03 27. 25 ALU 1350 

30 C J p 271 nole 11 

27. Ala—Jaivis v State, 34 So 
1025. 138 Ala 17 

10 r J p 271 note 12 

28. Aik—Jackson v Slate, 145 S AV 
510, 103 Aik 21 

Ky —Allen v Commonwealth, 119 S 


W 795, 134 Ky 110, 20 Ann 
S81 

29. Aik- Milthell v State, 101 S W 
763. 82 Ark 124 

30, Ark —MitthHl v State, supra 

10 C .1 p 271 note 15 

31 Kv--limes V C’ommonweaUh, 13 
SW 415. 00 Ky 64. 11 K\ L 865 

32. Ala -I’hilllps v State, 65 So 

44 1 11 Ala App 15 

33. Oi —State \ I>oris, 94 P 44, 
51 Oi 136, 16 LUA.NS, 660 

34. Tenn—Turner v Stale, 15 SW 
838, 89 Tenn 547 

10 C J p 271 note 19 

35. Ky—Sailsherry v Common¬ 
wealth 107 SW 774. 32 Ky L 1085 

30 CJ p 271 note 20 


36. Ark—Mitchell v 
W 763, 82 Ark 324 

State, 

101 

S 

37. Wash —State v 
167, 10 AA'ash 546 

Payne, 

39 

P 

38. Ala —Parker v 
518, 6 Ala App 64 

State, 

59 

So 
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Mont - Stale v L( Luc, 300 T* 919, 
924, 89 Mont 545, i itiriR Corpus Ju¬ 
ris. 

39. Ala—AVhitc v State, 136 So 
420, 21 Ala \i)p 442 
Kv—Saylor v Commonwealth, 300 S 
AA'' 310, 222 K^ 130 
NC --Stale \ Layton, 169 SE 650, 
201 N C 70 1 
30 C J p 272 not e 24 

Hearsay evidence cannot be ren¬ 
dered adniissibb by being included 
in a dviiig declaration 
Ala—White v State, 136 So 420, 
21 Ala App 442 

K^ — Oshorne y Commonwealth, 59 
SW2d 975, 248 Ky 692 
Tex—Matthews \ Slate, 26 S W 2d 
269, 114 Tex Cr 526 
30 C J P 272 note 24 | a] 

Self-serving declaration inadmissible 
A dying declaration as to deced¬ 
ent’s purpose in visiting house where 
he was shot was held self-serving 
and inadmissible —State v. Clift, Mo , 
285 SW. 706. 
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been stated that the strict rules which ordinarily are 
applicable to the admission in evidence of the spo¬ 
ken word do not always apply with the same strict¬ 
ness to dying declarations Dying declarations are 
admissible as to those facts and circumstances con¬ 
stituting the res gest.e of the homicide,the res 
gestse embracing not only the actual facts of the 
assault and the circumstances surrounding it, but 


the matters immediately antecedent to, and having 
a direct causal connection with, the assault, as well 
as acts immediately following the assault and so 
closely connected with it as to form a part of the 
occurrence Thus they are admissible to prove the 
fact of the killing, the name of the victim,^* the 
cause of the killing,'*''» the identity of the murder- 


40. Neb —Edwards v State, 204 N 
W 780, 113 Neb 698 

41. Ala—Handley v State, 102 So 
628, 212 Ala 347—White v Slate 
136 So 420, 24 Ala App 4 12—ITuni 
ber V State, 99 So 68 10 /\la App 
4 51, certiorari denied Kx parte 
State ex rel Attorney (len« lal, 

So 73, 210 Ala .559—Le Nier v 
State, 96 So 450, 10 Ala \pp 227 
Ark—Gray v State, 48 S W 2d 22i 
1S5 Ark 516 

Fla —Sea ley v. State, 105 So 137, 8‘> 
Fla 439 

G)—Gibson v State, 168 SE 47, 
17b Ga 384 

111—People V Kreul/.er, 188 N E 422 
IJl 351 Ill. 430, citing Corpus Ju- 

Xlb. 

Iowa — State v Swoliicv, 214 NW 
7 35 203 Iowa 1305 
K\ Smith V Commonwealth, 33 S 
W 2d bSS 236 K\ 736—\\ instcad 
V (^')!nmonweaUh, 24 3 S W 4 0, 
105 K> 484. 

Mo—St.ite V Matthews, 111 S W 2d 
02, 311 Mo 1121 

Nt’’—State V Dalton, 174 SE 422, 
200 NO 607—State y Hall, 112 
SE 431, 183 NO 806 
SD—State v Clark, 191 NW 655, 
46 S D 490 

Tex - WciUhall v State, J 0 5 S W 2d 
1 84, 144 Tex Ct 585—VV’elil) y 

Slate, 106 S W 2d 683 133 Tex Cr 

;2—Teague V State-, 10 ,S W 2ci 156, 
120 TexCr 479—Whilcsidt v 

Stale. 12 SW2d 218 111 Tc x Cr 

116 

Utah—Stale v Gardner, 217 P 976, 
62 Utah 62 

Wash —State v Bezemer, 14 1'2d 

460. 160 Wash 559—State v Hong, 
1 P 2d 844. 163 Wash 607 
WVa--Slate v Shelton, 178 SE 633, 

116 WVa 75—Stale v Graham. 

117 S E 609, 04 W Va 67 
30 C J P 272 note 25 

Conduct and conversation 

Dying declarations are admissible 
to prove any releyant fact embraced 
in the res g<‘stfe of the killing, in¬ 
cluding conduct and conversation — 
Strickland v State, 145 SE 879, 167 
Ga 4 52 

42. \la — Handley v State, 102 So 
628, 212 Ala 347 

Ky—Smith v Commonwealth, 33 S 
W2d 688 236 Ky 7.36—HatAeld v 
Commonwealth, 20 S W 2d 461, 230 
Ky 630—Farley v Commonwealth, 


291 SW 734, 218 Kv 435—Win¬ 
stead V Commonwealth, 243 SW 
4 0 105 Ky 484 

Ija —State v Clifton, 174 So 100, 
187 I.a 62 

Mo—State v Kunkel, 289 SW 865, 
315 Mo 1250 

NC—State V Dalton, 174 SE 422, 
206 N C 507 

Wash—State v Hong, 1 P 2d 844, 163 
Wash 607 

30 (’•J p 273 note 37 

Bes gestae declaration 

A statement made by a participant 
in a < entral faet at the time or im- 
medmtelv after the fact and rela¬ 
tive to that fact and not to some¬ 
thing or based on something which 
preceded it, the statement being ap¬ 
parently the spontaneous result of 
the occurrence operating on the per¬ 
ceptive senses of the speaker rather 
than th( result of his inference or 
surmise, is admissible as a res gecitse 
declaration—Commonwealth v Fug- 
mann, 108 A 90, 330 Pa 4 

Staging a deathbed scene before 
the jury is not evidence of the facts 
and tireumstanccs of the homicide 
and should not he permitted—White 
V State. 136 So 420, 24 Ala App 442 

Bes gestsB of murder from abortion 

(1) Where accused was prosecuted 
as an accessary to murder from abor¬ 
tion, dying declaialions as to the in¬ 
tercourse, pregnancy, and operation 
weie within the res gestce and ad¬ 
missible, but declarations as to de¬ 
ceased’s shame, accused’s promuso to 
marry, the pa>merit of bills, and oth¬ 
er similar matters were not admis¬ 
sible—State V Sweeney, 214 NW 
735, 203 Iowa 1305 

(2) In a prosecution for causing 
death by abortion, the portion of a 
d> mg declaration wherein dectased 
related her betra>al and desertion by 
an assumed lover, not the a< cused 
shortly after she became pregnant 
some six months prior to her death 
was inadmissible—State v Clark, 
194 N W 655, 46 S D 490 

(3) In a prosecution for homicide 
resulting from an operation to pro¬ 
cure an abortion, the declarations of 
the patient tending to prove a con¬ 
spiracy between her and others to 
perform the unlawful act were ad¬ 
missible as part of the res gestae — 
Edwards v State, 204 NW 780, 113 
Neb 698 


Statements admleeible as part of res 
gestn 

(I ) Homieide victim’s declaration 
“that Is the knife he stabbed me 
with ’’—State v Hughes, 125 S W 2d 
66, 69, 34 4 Mo 116 

(2) A statement by deceased that 
accused shot him, “me bogging her 
not to “ and a further statement that 
accused “accused me of Irving to 
steal everything «?he had “—Humber 
\ State, 108 So 646, 648, 21 Ala App 
378 

(3) A police officer’s dying decla¬ 
ration to the pffecd that Just before 
the shooting he had been told there 
were suspicious person'” in the build¬ 
ing w'here be was killc'd—.State v 
Siverlv 218 P 60. 140 Wash 58 
Statements Inadmissible as not part 

of res gestsB 

(1) Derlarations by deceased as to 
his suffering—Humhc*r v .State 09 
So 68, 19 Ala App 451, certiorari de¬ 
nied Ex parte State ex rel Attorney 
General. 00 So 73, 210 Ala 550 
f2) Declarant’s statements to the 
effect that he was killed because 
he would not live with his wife, and 
his explanation W’hy he could not live 
wuth her—Caudill v Commonwealth, 
204 SW 1042, 220 Kv 101 
43 Ala —Humber v State 09 So 

68, 10 Ala App 151, certiorari de¬ 
nied Ex parte S'ate ex rel Attor¬ 
ney General, OO So 73. 210 Ala 550 
Conn - Slate v Manganella, 165 A 
7 4, 113 Conn 209 

ICy — Smith v Commonwe.alth, 288 S 
W 768, 216 Kv 832—Hue as v 

Commonwealth, 155 SW 721, 1.53 
Ky 421 

NH—St.ate \ Peters, 10 A 2d 242. 
90 N H 4 iS 

NC —State v Mitchell, 182 SE 695, 
200 X C 1 

Tex—Wchh \ State, 106 S W 2d 683, 
133 Tc V Cl 32 

”\V V.i—State V Shelton, 178 SE 
633, 116 Va 7.5—State v Gra¬ 
ham 117 SE 609, 04 WVa 67 

44. 1 rui—Wolte v State, 159 N E 
64.5, 200 Ind 657 

Tc X—AVc bl) V State, 106 SW 2d 683, 
It} TexCr 32—Idster v Stale, 1 
Tex App 7.39 

45. Ala—Nolan v State. 93 So 629, 
207 Ala 663—Humber v State, 
00 So 6S. 19 Ala App 451, cer¬ 
tiorari denied Ex parte State ex 
red Attorney General, 99 So 73, 
210 Ala 659 
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cr,^® and to show facts and circumstances immedi¬ 
ately connected therewith 

Although It has been stated that if dying decla¬ 
rations relate to facts to which declarant could have 
testified they arc admissible,such a statement has 
been criticized as too broad and sweeping,^^ and 


the rule is frequently laid down, sometimes by vir¬ 
tue of statutory provisions which are merely declar¬ 
atory of the common law, that such declarations are 
restricted to the act of killing and the circumstanc¬ 
es immediately attending it and forming part of the 
res gestae, ''‘0 and, likewise, such declarations are 


NH—state v T’eters, 10 A 2d 242, 
90 Nil 438 
30 C f p 272 note 20 
No reason for killlngr 

Deceased’s statement that a<euaed 
shot him toi nothing wis part of 
the res pestaj and adnMssil>l€ —L,is- 
ton V State, 280 S VV 30.0, 10.5 Tex 
Cr 531 

46. Ala—t'ollins v State 176 So 
219, 27 Alfi Aj)p 490, (ertioriri de¬ 
nied 176 So 22 1, 234 Ala 612 

Conn—State v M uiKanella, 1.55 A 
74, 111 ('orni 2<)0 

Ind -Woll( V .SI Ul, 159 NK 515. 
20(1 Ind >7 

Iowa—Stall V Sweeney, 214 N VV^ 
7 ’5, 2(1 low .a 1 i(i5 
Di- St.ite V Clifton, 171 So 109, 187 
Da 62 

Mi<h --rt(»pl( V Fr uis/ki€ wic z, 4 N 
W 2d 5(10 502 AIkIi 111 

Tix—\\.l)h V Slate. 106 SW2d 683. 
1 53 T( \ Cr 32 

VV Va - Slcite v Slnllon, 17S SE 633, 
116 \V Va 7.5--.State v Criiham, 117 
S K 600. 04 W V.i 67 
30 C 1 p 272 unit 50 
Identification ol photogfraph 

A stalcnnnt hv dc< (.ist d idenlify- 
int; a photograph a iJidnii of lire 
man who shot him was profitrlv ad¬ 
missible as i)u1 of a d\infi dcilaia- 
tiori rnad( a number ot months Ihere- 
alter in which tin previous conver¬ 
sation eoiu t‘i iiin^; tin picturi was at- 
llrnud—Cooper v Slit«, 184 SE 716, 
182 (la 42, 101 ALII 1309 

Failure to identify known person 

Will re it was tslabiishcd that a<- 
oused was well known to dciiasid, 
the latte r s dyim^ t,1.ilenitnt that he 
saw th( man who shot him but did 
not know him or hise ariv idt i who 
hf was should have been admittici in 
(\j(bri(( in favor crl .aecused—St ilo 
V Mitchell, 182 S E 695, 209 NCI 
No knowledf^e of assailant 

Where Iheie was a controversy as 
to whether deceased was shot in 
the baek or was tacini.'. at ( usi d and 
advant ing: on him with a dangerous 
weapon, his dying dee laralion that 
he did not know who shot him and 
that all he could iemf*mber was hear¬ 
ing the repent and then falling, w'as 
material - Jones v State, 91 So 851, 
IJO Miss 703 

47. Ark—Gray v State. 48 S W 2d 
224. 185 Ark 616 

Conn —State v Manganella, 155 A 
74, 113 Conn 209 

Fla —Morns v State, 130 So 682, 
100 Fla 850 


Ga—Striekland v State, 145 SE 879, 
167 Ga 452 

Ill—People V Kreutzer, 188 NE 422, 
354 Ill 430 

Kv —Huff V Commonwealth, 108 S 
W 2el 1044, 270 Ky 36—Smith v 
Ceimmonwealth, 33 S W 2d 688, 236 
Ky 736 

N II —State V I'etcrs, 10 A 2d 242, 
90 rj il 438 

Tex Walthall v State, 165 S W 2d 
181, 144 Tex Pr 585—We'bb v 

State. IOC S VV 2d 68 4. 143 Tex 

Cr 32—Tee gee v State, 49 S VV 2d 
456 120 T« X Cr 479—Vv’hitcside v 

State. 12 S W 2d 218, 111 Tex Cr 
ilG 

Ul lb State v G.ardner. 217 P 976, 
62 Utah 62 

Wash-—St.ite V Bozemer, 14 I* 2d 460, 
169 W.ash 559—Slate v I.ong, 1 P 
2d 814, 16 5 Wash 607 
VV V.i—State \ Shelton. 178 SE 633, 

116 W Va 75—.Slate v Graham, 

117 SE 699, 91 VV Va 67 
30 CJ p 272 note 31 

Ssscntial elements of crime 

SlaleiiK Ills in .i elving deebiralion 
whuh tend to establish the cssenti il 
eb'me fits of the crime are proptrlv 
admis.sible - -Je»nes v State, 104 So 
878 21 AlaApp 33 

Circumstances leading up to crime 

A btateanent in a dving declaialion 
of the circumstances biding up to 
the shooting was eoinpctent as tend¬ 
ing to show whethei it was nnpio- 
vokeel or wiTianted, and w'as not 
ineonipclent because' not re*stt levied to 
what occulled .at tbe* sbe^oting --I4ui- 
nett V (Jommonwcaith, 2.55 S W 614, 
200 Ky 7tj5 

Statements as to physical condi¬ 
tion, sMiijiloins, and suttering were 
aelrnissible wdien contained in a dy¬ 
ing dccJaration—I’eople v Frans/- 
kicwie/, 4 NVV2d 500, 302 Mieh 144 

48 Ala—White v State, 136 So 
420, 24 AlaApp 442—Jones v 

State, 104 So 878, 21 AlaApp 33 
(krnn—State v Manganella, 155 A 
74, 113 Conn 209 

Fla—Muiris v State, 130 So 582 
100 Ela 850 

Ill—T’eople V Kreutzer, 188 N E 422, 
354 Ill 4 30 

Iowa—Slate v Sweeney, 214 NW 
735, 20.3 Iowa 1305 
Ky—Nolan v Commonwealth, 87 
SW2d 946, 261 Ky 384—Osborne 
V Commonwealth, 59 S W 2d 975, 
248 Ky 692—Stewart v Common¬ 
wealth, 32 SW2d 29. 235 Ky 670 
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Miss—Walton v State, 126 So 29, 
156 Miss 499 

NC—State \ Uavton, 169 SE 660, 
204 N C 704 

Pa—(''ommonweallh v Fugmann, 198 
A 99, 330 I’a 4 

SD—Stall' V Clark, 194 NW 655, 
4 6 S D 4 90 

Tex—Webb V Stale, 106 S W 2d 683, 
13.3 Tex Cr ,52—Dinson v State, 
298 SW 604, 107 Te\ Cr 619— 

Com h V State 245 S VV 692, 93 
Tc'xCT 27, 25 ALU 1359 
W.ash—.St il(' V Siverly, 248 P 69, 
140 VV^ish 58 

WVa—State v Purnett, 35 S E 983, 
47 W Va 7 ; I 
30 CJ p 272 note 26 

49. VV^Vi- State v Cr -ham, 117 S 
E 69<l, 701 91 W Va 67 

'Tbi-' '•tiliriunl VMuld irnplv that 
(b'llaraiil bf'ronits a gem r il witness, 
and that in\ thing Ik might «^ay in a 
dving di f 1.)ration, it he lould give 
it in eviib iK t wen he- alivi, W'ould 
be (ompetint (^Kbncf upon a trial 
of thi at I usi d for his homicide 
This IS not IIk' law .and ne\tt has 
bt en in this st.ito Tbe dedirant 
does not 1 »k ona a ginrril uitin s, 
Irut bis d\mg dedaialioiis lu < on- 
fmed to sue it taels ind e ii e urn--1 me i s 
as inimedi.iteU atL< tul the liomnide 
and torm .i p irt of thf ri s ge ‘ I e 
A ileelarition as to i jnevioiis Irans- 
aelmn S([)arali' and dist me t from 
the' bonne icb , n not .idniissible even 
though It ])e a lineal made' bv the 
deft ml ml LgiiMsI tin diilaiunl ’ — 
Stale v tJraliam, su])ra 

Nvidence which might have been 
competent 

I’.iTls ot a d>ing tb-tlojation which 
we-re not wnlhin the les gestic ol the 
killing weie in.idnnssibb , although 
ns jndc'fKndcnl fat ts (lie'V mij-ht have 
been c ompt t( nt and relevant coin¬ 
ing from tin moutli ot a witness on 
the stand who knew the tacts — 
Handb-v v Slate, 102 So 628, 212 
Ala 347 

50. U S —Freihage v U S , C C A 
Ala««k.i, 56 F 2d 127 

Ala —Handley v State, 102 So 628, 
212 Ala 317—Nolan v State, 93 So 
529, 207 Ala 663 —C’ollins v State, 
176 So 219 27 AlaApp 499, cer¬ 
tiorari denied 176 So 223, 234 Ala 
612—White V State. 136 So 420. 
423, 24 AlaApp 44 2, citing Cor¬ 
pus Juris—Humber v State, 99 So 
68, 19 AlaApp 451, ceitiorari de¬ 
nied Ex parte State ex rel Attor¬ 
ney General, 99 So 73, 210 Ala 
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restricted to the cause of the death,and the idea- fatal occurrence, but they should not include a nar- 
tity of accused’'^^ ^nd deceased laying declara- rativc of matters not immediately connected with 
tions may extend to the entire circumstances of the it, such as separate and distinct transactions,^^ and 


559—Le Nier v State, 06 So 459. 
19 Ala App 227 

Del —-State v Koester, 156 A 694 
5 W W Harr 263 

Fla-- Sfcilcy v State, 105 So 137, S9 
Fla 430 

<la —Gibson v State, 16S SE 47, 
176 (3a 3S4 

Iowa — State v Swet ney, 211 N W 
735 20^ Towa 1.305 
Ky—Huff V Commonwealth, 63 SW 
2d 606, 250 Ky 486—Alford v 

Commonwealth. .50 S W 2d 1 214 

Kv 27—Smith v Commonwealth, 
33 SW2d 6S8. 236 Kv 736—Stew¬ 
art V Commonwealth, 32 S W 2d 
29, 235 Kv 670—Meade v Com- 

monAvealth, 7 S W 2d 1052, 225 Kv 
177—(’'aiidill v Commonwealth, 204 
SW 1012, 220 Kv 191—-F.arlev v 
Commonwt ilth, 291 SW 734 238 

Kv 435—Mavs v CommonwfaJth, 
255 SW 257, 200 Kv 678—Wooton 
v Commonwealth 2.5.5 SW 353, 
200 Kv 588—Winstead v Common¬ 
wealth, 243 SW 40. 195 Kn 484 
Muss—AValton v State, 126 So 29, 
156 Miss 4 99 

Mo—Stale v IIuRhes, 325 S W 2d 66. 
344 Mo 316—State v Slrawther, 
lie SWJd 133, .342 Mo 618, 120 
A Li R 583- Slate v Malthfws, 111 
SW2d 62, 341 Mo 1321—State v 
Majors, 44 S W 2d 163 129 Mo 

3 48—St.ate v Clift 285 SW 706 
Mont —State v Le Duo, .300 r 919 

89 Mont 54.5—St.a to v Crein, 314 
P 603, 43 Mont 47, Ann Cas iyi2C 

4 24 

N (” —State V Aikon, 1 S E 2d 821, 
23 5 NC 317—Slate v Stewart 3 86 
SE 488, 210 M 362 —St Ue v 

Beal, 154 SE 601, 199 NC 278 
Okl—()rm< V Stale, 7.5 P 2d 48J, 63 
Okl (V 325—Goss v State. 218 P 
339. 2 1 OKI (’r !83 

Or—State v ('astv, 213 P 771, 108 
Of 186, motion denied 217 1' 632 
108 Gr 386 

S I> — State v Clark, 191 NW 655, 
46 S 1) 490 

Tex—\V .9 11 hall v State, 165 S W 2d 
184, 144 T(’X Cr 585—Webb v 

Stale, 106 S W 2d 083. 13 1 T<‘X (V 
33—Whiteside v State, 13 S W 2d 
218 111 Tex ('■i 116—Simmons v 

State. 3 S W 2d 449, 109 Tex Cr 

157—Edmondson \ Stale, 292 S 
W 231. 106 Tex Cr 321 
Utah — St.il( V (Jaidner, 217 P 976, 
62 Utah 62 

W<ish—Slati‘ v Longr, 1 P 2d 844, 
163 Wash 607 

W Va—State v Graham, 117 SE 
699, 91 W Va 67 
30 C J p 272 note 32 

Portlona of declaration ordinarily ad- 
mleoible 

Ordinarily the admissible portions 


of a dyinp derlaration, other than 
that portion which would show that 
declarant had .abandoned all hope of 
re<overv, must bt- confined to those 
ji.irticulaTs of fact as to the identity 
of the criminal afieiif, the fails of 
tile delivery of the fat.al w'ound ot 
the giving of the i)Oison, and to sut h 
fuither statements as belong to the 
c.ause and i in umstances of the ait 
—Dean v State 160 So 08 1, 173 

Miss 254, suRge«»fion of error over¬ 
ruled 162 So 155, 173 Miss 251 
Manner and circtunstances of injunen 

The statemints of a d\ mg pi rson 
{an be admitted as his dving ibcl.a- 
ratiori onlv when the statements re¬ 
late to the manner and eire umslam es 
of the infliction on him hv another of 
injuries resulting in his death —Ste¬ 
vens V' Commonwealth. 208 SW 678. 
221 Kv 222 

Statement properly confined 

It wa*- hi Id piorn.! to i onfiru* the 
statements to the ait of killing po¬ 
sition of persons what was s.aid hv 
tlie persons involved, what instru- 
rrienls were used, and in substance 
ixclude cvrrv thing exi ept what re¬ 
lated to the ns g< step - Morns v 
State, 130 So 5S2, 100 Fla 850 

51. Ala—Handley v State, 102 So 

628, 212 Ala 347 

Del —State v Kocster, 156 A 694, 
5 WWlIarr 263 


Ky — Sti wart v Commonwealih, 32 


s v\ 

2d 29, 235 

Kv 

670- 

- Mav 

S V 

Commonwealth, 

255 

S VV 

257. 

200 

Kv 

CO 

t- 





N C — 

State v Layton, 

169 

S E 

6.'>(), 

204 

NC 701 





Wash 

—State V 

Long, 

, 1 

I’ 2(1 

844, 


163 Wash 607 
30 (”1 p 271 note 33 

Includes res gest» 

Slatiitorv provisions authorizing 
the aiJmit'SiOTi of the aet or dcilara- 
tion of a dving person as to the 
< ause of death h.ave bei n considered 
su/Ili lenlly luoad to include the laets 
and circum.slanceh constituting the 
1 es gesl.'v of the hornicidf 
Mont —State v Le Due, 300 P 919, 
89 Mont 545—Slate v Croan, 114 
1’ 603, 43 Mont 47, Ann Cat, 1912('' 
424 

Or —State v Casey, 213 P 771, 108 
Or 386, motion denied 217 P 632, 
108 Or 386 

Transactions causing death 

The dving dei laration i.s limited to 
the transactions causing the death, 
with such continuing statements and 
conduct as may throw light on it 
—Freihago v U S, CCA \laska, 
56 F 2d 127 

Negative statement admissible 

Where an alTlrmative statement 
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concerning the cause of diath would 
be adrnissibb as a dving deelaratlon, 
a negative statement would likewise 
bo admissible, but in cuther event the 
statement must relate to or lonsti- 
tiite a part of the res gest.e- State 
V Aiken, 1 S E 2d 821, 2J5 NC 317 

52. Mo—State v Hughes 125 SW 
2d 66, 344 Mo 116—State v Straw- 
ther, 116 S W 2d 133. 312 Mo 618, 
120 ALR 583—State v Malthiws 
111 SW2d 62, 341 Mo 1121—State 
v Majors, 44 S W 2d 163, 3J9 Mo 
148 

30 ("J p 273 note 34 

53. Mo—.State v Hughes, 125 SW 
2d 66. 344 Mo 116—State v Straw- 
thei, 116 SW 2d 133, 34J Mo 618, 
120 ALR 5S3 

54. US—Freihage v U S, CCA 
Alaska, 56 F 2d 127 

Ala -H iridb \ v State, 102 So 628. 
212 Ala 347—.foni s v State, 104 
So 878. 21 Ala App 3.3—Ratliff v 
State 98 So 4 93, 19 Ala App 505 
Del -Slate V JCoester, 156 A 694, 
5 \V W Harr 2G3 

Fla - Siailev v State, 105 So 137, 
89 Fla 4 39 

Ind--W olfe v State, 159 NE 545 
200 Ind 557 

Ky—Hull V Cornmonwe.alth, 79 S 
W 2d 940 258 Kv 274—Woodall v 
Commonwealth, 50 S W 2d 939. 244 
Kv 32(i--AI1oid V Comnionvvcalth 
50 SWJd 1. 244 Kv 27—Maddm 
V Common wealth, 36 S W" L'd 316 
237 Kv 7t»3—Smith v Cornmim- 

wiMlth, 33 S VV 2iJ 688, 23l, Ky 736 
- JDison v (JommonwiaUh 20 S 
W 2d 742, 2.30 Kv 761- Caudill v 
(Commonwealth, 291 SW 1042, 220 
Kv 191 

Mo --State V Stravvthei, 116 S W 2d 
133, 342 Mo 618 121) ALR 583 — 

Stale V M.iiors, 44 S W 2d 163, 
329 Mo Its— Stale \ Clift, 285 S 
W 706 

Okl—Goss V State, 218 P 3 19. 24 
Okl Cl 38.! 

Tev- W^aJthall v Slate, 165 S W 2d 
184, 144 TixCr 585—Terry v 

Slate, 150 S W’2(1 87, 141 Tex Cr 

bb V State, 117 S W 2d 
426, 11.3 Ti X Cr 207—Cranfill v 

Sidle. 87 SW2d 740, 129 Tex Cr 
338 —Teagui v Stale, 60 S W 2d 
211 124 Tt X Cr 59—Teague v 

St.ite, 49 S W 2d 456, 120 Tex Cr 
4 79- -Simmons v St.ite, 3 S VV 2d 
449, 109 Tex(Y 157 
Wash —Slate v Bezenier, 14 P 2d 
460, 169 Wash 559—State v Long, 
1 P2d 844, 163 Wash 607 
WVa—State v Shelton, 178 SE 633, 

116 WVa 75—State v Graham, 

117 SE 699, 94 W Vo. 67 

30 CJ p 253 note 11, p 273 note 3& 
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they are usually inadmissible to prove what occurred 
cither before the commission of the act which 
caused declarant’s dcath^-'^ or after that transac¬ 
tion However, dying declarations have been 
considered competent although the facts stated were 
not a part of the res gcst<T of the homicide,^'^ as 
where they related to declarant’s state of extremis 
and his consciousness thereof,or tended to estab¬ 
lish declarant’s mental comfietency when that was 
in issue,and it has been said that since such evi¬ 
dence IS already confined to the act of killing and 
attendant circumstances, the res gestae, public pol¬ 


icy should not be further narrowed by limitations 
not within its spirit, to the extent that such an im¬ 
portant instrument of proof should be impaired or 
destroyed 

While there is authority for the view that dying 
declarations must go in as a whole, although some 
of the statements, if standing alone, would be inad¬ 
missible,®^ and that irrelevant matter will not ex¬ 
clude the declaration as a wholc,®^ as a general rule 
any part of a dying declaration which is admissible 
may go to the jury, and the inadmissible part will 
be excluded,unless the objectionable portion is 


Beason for mle 

As a p^encral rule dymf? declara- 
tjons ar(‘ admitted from the neres 
sily ol the cafaii to Identify the pns- 
ont r and deceased, to establish thi 
circumstances of the res gestae, and 
to sho\v the transaction from whn h 
death resulted When, however, IhcN 
relat< to former and distinct trans¬ 
actions they do not come within the 
principle ot necessity—Webb \ 
State, 3 06 S W 2d 683, 133 Tex Cr 32 

A mere interruption of a fc'w mo¬ 
ments in the conflict between de¬ 
ceased and accused will not exclucU 
d(ccu5ied’s declarations as to the pio- 
cec'dings bc’fort* the interruption, 
when It IS appauTit that the entire 
oc c ur r eru «• was one c onflic t —U S 
V Heath, 20 DC 272 

A chronological recital of the 

events hading up to and including 
th(' alleged commission of the crime 
charged was .idmissiblc' since the 
me'dents and occurrence's set forth 
wc'ie dircctlv connected wuth the 
crime—I'c oplo v Kreutzc'r, 3 8S NE 
422 351 111 430 

Continnons transaction 

r>\ing dc'claraiions consisting of a 
naiiJitive of thc' entire difTlc ult\ from 
the tim<‘ de(<a«c»d first met accused 
until after the shooting wc‘i e an 
a< ( (Hint of one continuous transae- 
tion and con'-ecuH'nt 1 > formed a f)art 
of the res gestae—IIan>c v Stale, 
101 So 108, 211 Ala 555 

55 US —Freihage v U S , C C A 
AlasUa, 56 F 2d 127 
1)(1—State V Koestcr, 156 A 6‘M, 
5 W W Harr 26 i 

Ind Woltc V State. 150 NE 545. 
200 Ind 557 

Iowa—State v Sw'eemey 214 NW 
735. 20 1 Iowa 1105 

Ky Mtord v ('ommonwealth, 50 
S W 2d 1 214 Kv 27—Madden v 

Commonwealth, 3b S W 2d 146, 237 
Kv 70 1—Smith V Commonwealth 
33 SW2d bSS 23b K\ 7:6—Woo- 
ton V Commonwealth, 255 S W 
153, 200 Isv 5SS—Winstead v 

Commonwealth, 213 S W 40, 195 

Kv 484 

Miss—Dean v State, IbO So 584, 
173 Miss 264, suggestion of error 


overruled, 162 So 155, 173 Miss 
264 

Mo—State v Matthews, 111 S W 2d 
(,2, 341 Mo 1121—Stale v Majors, 
44 SW2d 163, 329 Mo 148—State 
V Kunkel, 289 S W 865, 315 Mo 
1259—Slate v ClUt, 285 S W 706 
Tex—Walthall v State. 165 S W 2d 
184, 144 TexO 585—Webb v 
State 106 S W 2d 683, 133 Tex Cr 
32—Te.iguc V State, 49 S W 2d 456, 
120 Tex Cr 479 

Wash—State v nezemer, 14 P 2d 
4 60. 169 Wash 56*1—State v Long, 
1 P2d 844. 163 AVash 607 
30 C J p 273 note 30 
Unrelated antecedent acts 

Di ing dc'c larations cannot be ex¬ 
tended to acts which were antecedent 
and unrelated to the act causing 
death—State v Dalton, 174 SE 422, 
206 N C 607 

Conclusion drawn from conduct 

Evidc'iiee of the way accused acted 
hetoK the criminal act occ'urreci and 
the conclusion dc'c case d drew from 
such conduct was not ndmissU)le 
when stated in a dying declaration 
-'TTuff V Commonwealth, (>3 S W 2d 
60b. 250 Kv 48b 

Previous threats not admissible 

Utah—Stale v Gardner, 217 P 976, 
62 Utah 62 

56. I' S—Freihage v U S, CCA 
Alaska 56 F 2d 127 
Fla —\A illu'msoii v Slate, 96 So 569. 
85 Fla 188 

Oa —Gibson \ Slate, 168 SE 47, 
17b G.i 38 4 

Iowa—State v Sweenev, 214 NW 
7 55 203 Iowa 1305 
30 C T p 271 note 40 
Statement indicating prior statement 
A statenunl in a dMng declaration 
indicating that at a previous time' 
another statement hud been math 
was inadmissible win re at the tinu' 
the pi c^\ louH e.iatement w'as made 
declarant had no fixed belief of im¬ 
pending death—People v Chenej , 13 
NE2d 171, 368 Ill 131, 114 ALR 
1514 

Preparation for flight 

Where part of a dying declaration 
was offered for the purpose of show¬ 
ing preparation for flight, it was in¬ 
admissible as not a part of the 


killing or the circumstances imme¬ 
diately attendant thereon, and, for 
the same reason, a statement con¬ 
tained in the declaration to the ef¬ 
fect that on a previous occasion ac¬ 
cused had struck deceased with a 
weapon was also inadmissible — 
Whiteside v State, 12 S W 2d 218, 
111 Tc'xCr 116 

57. Cal —People v Attcma, 243 P 
4bl. 75 CalApp 64 2 

Colo- Davis V People, 238 P 25. 77 
Colo 546 

Admissible if relevant to material 
issue 

A statement oflered as a dying 
declaration, when made under the 
conditions prescribed bv the law, is 
competent as to anv matter material 
to the issue on trial, even though 
not admissible us a part of the res 
gtsl.e - I’eople v Borella, 143 NE 
471 312 Ill 31 

58. Kv—Alford v Commonwealth 
50 SW2d 1, 244 Ky 27—Madden 
V' Cornmonwc'ulth, 36 S W 2d 346, 
237 Kv 7(G—Lc'wis v Common- 
wcilth 6 SW2cJ 502, 224 Kv 502 

La—St.itc V Clifton, 174 So 109, 187 
La 02 

Miss—Dean v State, 160 So 584, 
173 Miss 254 suggestion of error 
ovc'i ruled 102 So 155, 173 Muss 

254 

Tenn—Woolen v Stite, 103 S W 2d 
324. 171 Tenn 302 

Stalernc'nts contained in dying decla¬ 
ration as evidence ot slate of tx- 
trerriis of deceased and conscious¬ 
ness thcre'of sec supra § 295 

59. Kv^—Alford v Commonwealth, 
50 S W 2d 1, 24 4 Ky 27 

Miss—Dean v State, 160 So 584, 
173 Miss 2 54, suggestion of error 
overruled 162 So 155, 173 Miss. 
254 

60. NC—State v Jordan, 6 S E 2d 
15b, 216 NC 356 

61. La—-State v Blount, 60 So 12. 
124 La 202 —State v Carter, 32 So 
183, 107 La 792 

62 La—State v Carter, supra— 
State V Trivas, 32 La Ann 1086, 
36 AmR 293 

33. Ala—Handley v State, 102 So 
628. 212 Ala 347. 
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so intimately interwoven with the thread of the nai- 
rative that it could not be separated without mar¬ 
ring or destroying the sense of the statement®^ or 
the remainder of the declaration is necessary to un¬ 
derstand fully declarant's meaning That the dec¬ 
laration contains matter in rebuttal does not affect 
Its admissibility.®® 

Expressions of forgiveness of accused by de¬ 
ceased are inadmissible ®'^ 

Corroboration A dying declaration, otherwise 
incompetent, may not be introduced in evidence for 
the purpose of corroborating other testimony ®® 

§ 299. - Conclusions and Opinions 

a In general 
b Provocation 
c. Identity of malefactor 

a. In General 

Generally, a mere conclusion or expression of opinion 
or belief by a dying man is not admissible as a dying 
declaration 

Although there is some authority to the effect that 
the same consideration of necessity which is the 


foundation of the rule excepting dying declarations 
from the rule of hearsay evidence, discussed supra 
§ 287, operates in favor of admitting in evidence 
dying declarations of conclusions of fact as well as 
in favor of admitting such declarations of specific 
facts,®® the rule supported by the great weight of 
authority is to the effect that a mere con( lusion or 
expression of opinion or belief by a dying man is 
not admissible as a dying declaration,'^® except, it 
may be, to impeach other declarations or portions 
of the declaration of decedent, discussed infra § 
305, and, where a dying declaration contains unim¬ 
portant expressions of opinion, which, taken in con¬ 
nection with the entire declaration are not preju¬ 
dicial, the entire declaration has been held admis¬ 
sible A fortiori, a part of a declaration stating a 
matter of fact, which is separable from the opin¬ 
ions stated, IS admissible Mowever, the rule ex¬ 
cluding opinions or conclusions has not always been 
strictly enforced where the declaration was favor¬ 
able to accused 

It IS immaterial whether the fact that the dec¬ 
laration is a meie opinion appears from the state¬ 
ment Itself, or from other undisputed evidence, 
showing that it was impossible for declarant to 


Ark—(irciy v State. 48 S W 2d 224, 
185 Aik 515 

Conn—Slate v Manganella, 155 A 
74, 113 Conn 209 

Ky —Madd<n v Cominonwcfl H h, 36 
S W L'fl 346, 237 Kv 703—Wooton 
V Ceinmonwealth, 255 SW 153 200 


Kv 

588 



Tex — 

-Kennamer 

V State, 

247 SW 

560 

93 Tex Cr 

430 


Wash 

— Slate V 

Long, 1 

P2d 844. 

163 

W^nsh 607 



W Vfi 

—Stale V 

Shelton, 

178 SE 

633, 

116 WVa 

75 



Specifying' incompetent portions 

Admission of iht* whole of a dying 
dfflaitilion was held not error wdieie 
the imompetent jiortions were not 
pointed out to the trial judge—Ciit- 
tendon v State, 8 S W 2d 371, 157 
Tenn 403 

64 Tex—Terry i Slate, 150 S W 2d 
87, 141 T«xCr 585 

65. Tfx—Edmondson v State, 26 
S W 2d 220 114 TexCr 290 

66. T’utrtoRlro—TVople v Barrios, 
23 I’U( rto Kito 772 

Statements explanatory of inconsist- 
encies 

Where other inconsistent state¬ 
ments are shown, a dying declara¬ 
tion containing a statement whlth 
gives the reason for the inconsist¬ 
encies is admissible, although <he 
statements are not related to, and do 
not shed any light on, the act of kill¬ 
ing or that which apparently led 
to it —Evans v State, 96 So 923, 
209 Ala 563. 


Neoeasity of rebnttal 

In the aiisence of competent evi¬ 
dence to sustain accused’s contention 
that d<‘ceased received the fatal in¬ 
juries from being struck by a tiain 
deceased’s dying d<‘<laration to the 
(tft ct that no train struck him was 
inadmissible as uni elated to the res 
gisffp although It W'as held that, had 
accus<‘d produced competent evidence 
to establish his contention, such a 
stcitenient might be admissible in 
rebuttal —Slate v Aiken, 1 S E 2d 
821. 215 NC 317 

67. Tex—Walthall v State, 165 S 
Jd 184, 144 TexCr 585 

JO C’ 1 p 274 note 45 

68. Mo —State v Kyle 225 S AV 
1012 

Corroljoralion of dying declarations 
SCI infia ^ 30(i 

69. Vn —Pt lulleton v Common- 
wealth 109 SE 201, 131 Va 676 

7a US —She paid v IJ S. CCA 
Kail 62 V Jd 683, 085, citing Cor¬ 
pus Juris, and rehiuiing denied 64 
F 2fl 641 certioTiiri granted 53 S 
Ct 794, 289 US 721, 77 L. Ed 1472, 
rcNcrsed on other grounds 51 SCI 
22, 290 US 90, 78 L. Ed 196 
Ala—Marshall v State, 121 So 72 
219 Ala S3. 03 A L. II 500—White 
V State, 136 So 420, 24 Ala App 
442—Jones v State, 104 So 878 
21 Ala App 33—Le Nier v Slate, 
96 So 459, 19 Ala App 227 
111—People V Selknes, 140 NE 852, 
309 Ill 113 


Kv—Osborne v Commonwealth, 59 
SW2d 975. 248 Ky 692—Stewart 

V ComJnonv^ ealth 32 S W 2d 29. 

2 >5 Ky 070- Harnett v Common¬ 
wealth, 287 SW 12, 215 Ky 780— 
Philpot V Commorwcalth, 266 S 
W 348 205 Kv 636—Philpot v 

Conirnonwealth. 242 SW 839, 195 
K\ 555, 25 AUK 1367 

Mo—Slate v Stiawther. 110 S W 2d 
133, 34 2 Mo 618. 120 ALK OSS- 
State v Clift, 285 SW^ 706—State 

V Jameison 252 SW 682 

NV—I’tople V Bartellni. 15 N E 2d 
29 285 N Y 4 33—IVoph v ITnb(‘r, 
22 1 NTS 1 3 5, 221 App Oiv 150 
N("- StaU \ Us Mon. 109 SE 650. 
204 ISj C 704- Statt v Beal, 154 S 
E 004, 199 NC 278 
Tex—Walthall v State 165 S W 2d 
181, 144 Tt X Cr 5S5 
.10 CJ p 274 note 4 8 

Exist-'snee of couspiiracy to take 
tljf liif' of deceased is not proval)l(‘ 
l)\ deeea'^ed’s txi)ression while in 
extremis of the opinion or conclu¬ 
sion that It tXisted—Uandlev v 
Stale 102 So 02S 212 Ala 34 7—Nor¬ 
wood \ .Stale, 05 So 851, 11 Ala App 
30 

71. K\ —(’’Irvcland v Coiiimon- 
weilth, 101 S W 931, 31 Kj L 116 

72. Miss —Uipscornh v Slate. 25 So 
158, 76 Miss 223 

73. Ky—Justice v Commonwealth^ 

108 S W 2d 1011 1013. 269 Ky 846. 

citing CorpuB Juris. 

30 C J p 276 note 65 
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have known the fact stated If the context shows 
that the statement, in form a statement of fact, is 
really an opinion of declarant, it must be exclud¬ 
ed The true test «is to admissibility is whether 
the statemint is the diiect result of observation 
ihrougli declarant’s senses, or comes from a course 
of rcasoninj^ from collatcial facts If the former, 
it IS admissible, if the latter, it is inadmissible'^® 
Where it is doubtful whethei a declaration was the 
oinnion of deceased or the statement of a fact, it 
should be submitted to the jury under proper in¬ 
structions 

Statements which would be admissible as testi¬ 
mony as against the objection tluit they were opin¬ 
ions or conclusions, are likewise admissible as dying 
declarations'^^ A statement of a collective fact in¬ 
volving accused’s guilt, although general in its na¬ 
ture, IS admissible In some cases a statement by 
deceased that accused poisoned him was regarded 
as a meie expression of opinion while in other 
cases such a statement has been regarded as not a 
statement of opinion 

It has been held that the mere expression of an 
opinion that accused was not at fault or of a de¬ 
sire that he should not be prosecuted cannot be re¬ 


ceived in evidence, although, on the other hand, a 
statement that accused was not at fault has been 
admitted So, too, a statement of deceased as to 
the intentional or accidental nature of the act of ac¬ 
cused has been held admissible 

b. Provocation 

Dying declarations tending to show provocation or 
the want thereof have been held admissible when such 
utterances relate immediately to the act of killing and 
are not mere reflections of the inner consciousness or 
condition of mind of the deceased 

Dying declarations, otherwise admissible, arc not 
rcndeicd incompetent by reason of the fact that 
they contain statements tending to show provoca¬ 
tion or the want of provocation when such utter¬ 
ances relate immediately to the act of killing,and 
are not mere reflections of the inner consc]ousn(‘ss 
or condition of mind of deceased A declaration 
by the victim of a homicide that tht act was with¬ 
out provocation, or woids of a like import, al- 
theiugh very general, has been held admissible wluie 
It IS a statement of a collective fact and not a nu re 
conclusion, ^nd a statement that declarant was 
not doing anything at the time of his mortal in 
jury has been held one of fact, and admissible 


74. Mo—state v Wilks, 213 SW 
IIK 278 Mo 481 

30 CJ p 27^) nott 51 

75. Mo —Stalt‘ V Wilks, supra 

76. Miss- House v Sl.'ito 4 8 So 3, 
94 Miss 107, 21 H Jl A NS 840 

77. N(' Stale v Williams, 83 SE 

714 168 N 101- State v Wat¬ 

kins, 75 S R 32, 1.50 N C 480 

78. Ala—M(Ml(>r v State, 8 So 2d 

178 170 242 Ala 682. Cor¬ 

pus Juris. 

T( X—Ki nnamt*! v .State, 247 SW 
560, 03 Tf \ rr 4 30 
30 C J p 275 note 57 

Declarations held admissible as 
statements of fact 

(1) In 

Ky—Eiton v Commonwealth. 19 S 
W 2d 218, 230 Kv 2.50 
Mo—State \ Malth<‘ws 111 S W 2d 
62. 341 Mo 1121 

(2) That deceased had been fol¬ 
lowed all morning hv aecused and 
his rflativi s - Denson v State, 208 
S \V G04. 107 Tex Cr 649 

(3) D('(lu,ition of woman d>int; 
from aboriii^n that sh» iuid hid a 
criminal opcialion which was pf r- 
lormcd !>> a( c us(‘d 

Mich — I’eoplc \ liradfield, 1 N W 2d 
5,50, 300 Mieh 303 

Okl—Lovejoy v State, J 94 T 1087. 
18 Okl Cr 335 

(4) A shorthand nmclition of the 
tacts — Couch V State, 279 SW 821, 
ll)3 Te\ Ci 188—Eh-ining v State, 
274 SW 616, 101 Text^i 19 


(5) Other declarations see 30 CJ 
p 275 nolo 57 [a] 

79. Ala—Marshall v Slate, 121 So 
72 210 Ala 81 63 A R nfiO 

III - I*coplr V Kreiitzer. 188 NE 422, 
351 Ill 430 

Mont—State v L.e Duo 300 T» 910, 
024 80 Mont 545, citinft CTorpus 

Juris. 

30 1 p 275 note 58 

80 Ark —Deny v Stale, ^8 SW 
1038, 63 Aik 382 
30 C J p 275 note 50 
81. Tex—Fultv V State, 204 SW 
108, 83 T«x<Y 602 
30 C J p 37.5 note 60 

82 Mo—State \ Fmlcy, 1.50 SW 

1051, 245 Mo 4 65 

JO C J p 275 nolt 61 

83 K> — JiislKt \ Commonwealth, 

108 S W 2d 1011 269 Ky 816 

30 CJ p 275 note 62 

84. lowH —Stale v Netth'hush, 20 
Iowa 257 

K\ —Commonwealth v Mafth(‘WR, 12 
SW UJ 89 Ky 287, 11 Kj L 50,5 
Opinion or statement of fact 

tl) A declaiatiori that, in detlni- 
ant’s (jpinion, the infliction of the 
wound was a< cidtmtal has been hold 
not admissible — Kearney v Stale, 29 
SE 127, 101 Ga 80.1, 65 Am S R 344 
(2) However, a statement that 
deceased and accused weie not flpht- 
inK was held admissible, the nature 
of the struffffle or scuffle beine m 
question—Flanagan v State, 69 S 
E 171, 135 Ga 221 
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85. NC—Stale v Deal, 154 SE 60i, 
199 N C 278 

30 J p 273 note 69 

Va -Ri(har(lson v Common- 
w»‘illh, 104 SE 78 8, 789 128 Va 

691 

87 A 1,1—Chmmons v Stall, 116 So 
910 22 Via Vpp 11 s cirtioran dc- 

ni(d 116 So 913, 217 \l.a 519— 

Humber v State 108 So 616, 21 
Via \pi) 178 

K\ —f^ochr.an v Commonwealth, 33 
S W 2(1 JO 2J6 r\v 284 
Miss —M( Keod v Stale, 92 So 828, 
1 JO Mi^s 83 

Mont -Stil( V L( Duf JOO P 919, 
924 89 Mont 515, (ltJnl^ Corpus 

Juris 

^V‘\-Tu(kfr V State, 148 S W 2d 
1111, 14 1 Ti\ (b 42cS 
JO J p 275 note 67 
Detailing- occurrence 

T’ailKulai d( ( IcJ rat ions of deceased 
have been lield admissible when fol¬ 
lowed irmncdiale'H b> a statement 
det.ailinp the oeeurrenee 
Kv— VVi)ods V Commonwealth 139 S 
W 2d 459 282 Kv 596—M.avs v 

Commonwealth, 255 SW 257, 200 
Ky 678—ljuker v Commonwealth, 
5 S W 351 9 Ky L 385 
Va—Reynolds v Commonwealth, 
115 SE 379, 136 Va 716 

86, Kv—Dowe v Commonwealth, 
124 S W 2d 60, 276 Ky 251—Huff 
V Commonwealth, 122 S W 2d 143, 
275 Ky 578-—Nolan v Common¬ 
wealth, 87 SW2d 946. 261 Ky 381 
—Engle V Commonwealth, 79 S W 
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Also, statements of deceased that he was shot for 
nothing",®® or that he was murdered in cold blood®® 
have been held admissible However, statements of 
deceased that he was shot like a dog,®i that he was 
killed in cold blood,®2 that he w.is shot without any 
cause,®^ or that he was shot for nothing®^ have 
been held inadmissible 

c. Identity of Malefactor 

Positive statements as to the identity of the male- 
factor are admissible as dying declaiations where the 
deceased was in a position to know the fact stated 

Positive statements as to the identity of the male¬ 
factor are always admissible in e\id('nce when de¬ 
ceased was in a position to know the fact stated ,®^ 
and the positive declaration of deceased, although 
he did not know who his assailant was, that it was 
not accused is admissible ,®® but, whore it was man¬ 
ifestly imiiossiblc that deceased could have seen 
his assailant or known certainly who he was, a 
mere expression of ojnnion as to who he was is not 
admissible as a dying declaration Where, how¬ 
ever, want of knowlec’ge does not appear either 
from the statement itself oi from other evicUmce in 
the case, it must be ])resiimcd th<it dcclaiant stated 
a f.ict within his knowledge®® Under such circiim- 
st.inces It IS a cpiestion for the tury whether the 
declarations represent the primary knowledge of 
cU ceased or merely his opinion®® Of course, state¬ 
ments indicating mere stisjncion instead of knowl¬ 
edge of the murderer’s identity do not render in¬ 
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competent other statements of his identity as a 
matter of fact ^ 

Where the declaration by its terms, taken in con¬ 
nection with the circumstances, merely expresses 
declarant’s belief as to the identity of the guilty 
])eison, It should be excluded 2 If declarant sees 
his assailant and from appearances which he may 
describe he draws a conclusion as to his identity, it 
is admissible,® but if his opinion is the result of 
a course of reasoning from collateral facts it is 
inadmissible ^ A conviction has been sustained, 
however, where there was in evidence a dying dec¬ 
laration that aecused did the shooting, although de¬ 
clarant probably did not see who shot him, but 
based his staUmciit on siisjiicion, the reviewing 
court disregarding such evidence in passing on the 
sufficH ncy of the evidence to sustain the convic¬ 
tion ® 

The admissibility of a declaration which does 
not definitely or positively identify the assailant is 
considered infra § 301 

§ 300. -State of Feeling between Parties 

Declarations tending to show the state of feeling that 
existed between the accused and the deceased prior to 
the homicidal act are not admissible in evidence for the 
prosecution 

Declaiations tending to show the state of feeling 
that existed between accused and deceased prior to 
the homicidal act are not admissible in evidence feir 
the prosecution ® For cx.imfile, it is not permissi¬ 
ble thus to prove that accused harl prcvioiisl} thieat- 


HOMICIDE 


11(1 '117, 2'iS Kv ns— Tnplott v 
("onimnnw< rillh, 5“? S W Jd !1S 1*4') 

Kv 14'l—H’lnttr v foriirnonwc 
UOS S W*" tT'i 2J1 Kv 170- SironK 
V ("'ninmonwp vlth 2S7 SW 2^"), 
21fi Kv ns 
"to e'' J p 27') notp 08 
80 ALi—Humber v Slati, 108 So 
G16 21 Ala \pp ITS 

Pa—(’i^niMion vv ♦ al I h v Tjchman, 1(51 
A r)J(, 209 P,i ISO 
.20 CJ p 27.'') note 67 fa) (1) 

90. Tex —Coufh v .Slat(‘, 279 SW 
821, 103 Tex Hr ISS—Couch v 
Stale, 24r. ^\V 692 93 Tex O 37, 

2,’) A Ti K 13.)9—Finley v State, 
244 S W 526, 92 Tex Cr 543 
9X. Ala -White v State 136 So 420, 
24 \laApp 442—Humber v State, 
99 So 68, 19 AlaApp 451, certio¬ 
rari denied Ex parte State ex rel 
Attorney Cleneral, 9.0 So 73, 210 

Ala 5,5 9 

92. Ala—SkegTffa v State, 13.5 So 
431, 24 AlaApp 307, certiorari de¬ 
nied 135 So 433. 223 Ala 221 

Ky —Mann v t'ornmonwealth, 286 S 
W 1044, 215 Ky 731 

93. Ky—Helphenstine v Common¬ 
wealth, 248 SW 497, 198 Ky 1S8— 


Wagrner v CommonW(.alth 108 S 
HS, 32 Kv L J185 

94. K\ —Reno v Commonwealth, 79 
SW2d 692. 258 Kv 160 -Jones v 
(X>mnionw(Mllh, 38 .S W 2d 251, 23S 
Kv 4.5 1—Eaton v <Ximmonvveallh, 
19 S W 2d 21 .S, 230 Kv 250—Caudill 
V Commonwe.vlth, 291 b W 1042, 
220 Kv 191—Philpol v Common¬ 
wealth, 266 SW 348. 20,5 Kv 636 
— Philpol \ iXmiinonw ealtb, 24 2 .S 

839 1 95 K\ 555 25 A L R 11G7 

30 CJ p 275 nott G9 [t ] (5) 

95. Al.i — Marshall v Stale, 121 So 

72. 219 Ala S3, 6.3 A T. R 560— 

Collins V State 176 So 219, 27 Ala 
App 449, cLrtioran denu'd 176 So 
233, 2 11 Ala 612 

Wjs—S late V Germana, 280 NW 
375, 228 Wis 368 

30 CJ p 276 note 70 

Source of knowledgre need not be 

stated —Waters v C^oinmonwealth, 

62 SW2d 1027, 250 Ky 302 

96w US—Mattox v U S, Kan. 13 
set 50, 146 US 140, 36 L Ed 917 

97. Kv—Stevens v Commonwealth, 
298 SW 678, 221 Ky 222. 

30 CJ p 276 note 72 
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98. MC— State v \rnold, 35 N C. 
1S4 

30 C J p 270 note 73 

99 Ark—Walker v State 39 Ark 

221 

C.H -r’eoplr Rulia Sin^rh, 188 P 
98 7, 1 S2 C'al 4 57 

1. Mo—Slate V Rarnes, 204 SW 
264 

2. Cal — Pt ojjle V Wa^bon, 4 P 5.55, 
65 Cal 538 

3. Ga—Slriiklind v State, 14.5 S 
K 879 8.Sj_ 167 (la 452 citing: Cor- 
pus Juris. 

JO CJ p 276 note 76 

4. Mo —Stcit( V Wilks, 213 S W 
1 18, 278 Mo 481 

5. Ga—Brown v State, 6] S E 477, 
130 Ga 623 

e, Fl.a—Sealey v State, 105 So 137, 
89 Fla 4.39 
30 CJ p 277 note 82 
Declarations held not Improperly 
admitted on the ground that they 
disclosed passion and prejudice — 
State V Taylor, 61 S W 2d 1003, 33J 
Mo 1036. 
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enecl violence to deceased*^ or any other former and 
distinct transaction not relating: to the particular 
facts constituting: the subject matter of the charge 
or the identification of accused, from which the jury 
might infer malice toward deceased * However, 
It has been held that a declaration showing the state 
of mind of deceased toward accused at the time of 
the shooting,^ or that the shooting was willful and 
malicious, based on previous quarrels between 
thcni,^^^ is admissible Where the killing is admit¬ 
ted, and the only defense is insanity, the dying dec¬ 
laration of deceased is admissible when only a gen¬ 
eral objection is made, although it contains state¬ 
ments as to prior threats 

§ 301. -Vague, Indefinite, or Incomplete 

Statements 

a Vague and indefinite statements 
b Incomplete statements 

a. Vague and Indefinite Statements 

Generally vague and indefinite expressions which do 
not point distinctly to the les gestae of the fatal occur¬ 
rence should not be admitted as dying declarations 

Generally vague and indefinite expiessions which 
do not point distinctly to the res gesta? of the fatal 
occurrence, but require a resort to inference or 
supposition to establish facts tending to incriminate 
the accused, should be excluded^- So also mere 
expressions or ejaculations not connected with any 
statement of facts or circumstances connected with 


the killing are not admissible.^3 However, as evi¬ 
dence tending to identify the person to whom a 
dying declaration referred is admissible,a dying 
declaration is not inadmissible because it does not 
definitely and positively identify the assailant,^® es¬ 
pecially where there is other evidence tending to 
show that deceased referred to accused 

b. Incomplete Statements 

Evidence of dying declarations is inadmissible when 
the witness does not pretend to give either the words 
or the substance of what deceased said, or aii that he 
said 

Dying declarations are inadmissible when the wit¬ 
ness does not pretend to give either the words or 
the substance of what deceased said, or all that he 
said This rule, however, does not require that 
deceased should have slated everything which con¬ 
stituted the res gestae of the fatal occurrence If 
he stated anything material to the issue, and it ap¬ 
peals that he said all he desired to say, his state¬ 
ment should not he excluded on the ground of in¬ 
completeness The f.ict that an interruption took 
place, after which declarant completed his state¬ 
ment, docs not affect its admissibility A dying 
declaration which was uncompleted because de¬ 
clarant became unconscious before finishing his 
statement is not thereby rendered inadmissible,^^ 
the rule excluding fragmentary declarations ap¬ 
plying only to a case in which a witness relates a 
pait of the conversation and not to a case where 
the witness relates the entire dying declaration, 


7. Iowa—Fttato v Peripo, 45 N W 
399, 80 ]owa 37 
30 CJ p J77 notP 83 
8 Mo —State v Spivey, 90 S W 81, 
191 Mo S7 
30 CJ p 277 note 84 

9. Ark—Adcoek v State, 20 SW 
2d 1 20, 1 79 Ark lO'iO 

10. SC—State v Lee, 36 S E 706, 
58 SC M5 

11 . I'a—(^>mmonwealth v Spain, 60 
A 1081, 211 ra 542 

12 . Ky -IJarnett v Commonwealth, 
287 SW 12, 15, 215 K> 786, citing 

Corpus Juris. 

30 CJ p 277 note 87 
‘‘Reckoued” 

In murder prosecution against 
wife that d€< eased husband did not 
statt posit iv(‘lv that ht‘ was shot b\ 
wife but said only that he “loek- 
oned” tint she shot him about time 
ho turned to go out of room, held not 
to rendu dt ( l.iratiori inadmissible -- 
Sanders \ (Commonwealth, 74 S W 
2d 922, 2.'')5 K\ 156 

13. Iowa--Stall v Peilpo, 45 NW 
399, 80 Iowa 37 

30 C J p 277 note 88 

14. Ala - Kagland v State, 192 So 


498, 238 Ala 587—Creer v State, 
47 So 300, 156 Ala 15 

15. Ca—Stncklaiid v State, 145 S 
B 879, 167 Gel 452—Li ather ood 
V Slate, 16 S K 2d 515, 65 Ga App 
805 

NC—State v l-ayton 169 SE 650, 
201 NC 704 
30 CJ p 277 note 80 
Mlsspellingr of xxame of accused 
A misspelling of the nann of at- 
cased in one part of a dving declara¬ 
tion does not render the entire state¬ 
ment incompetent where the name is 
correctly spelled claewhtre in the 
dfilaiatlon, and the statement in its 
entiicty discloses that accused was 
the person described —Rawls v 
St<ite, 76 SW2d 1053, 127 Tex Cr 
414 

Doubt affects welglit only 

it dying declarations left identity 
of assailants doubtful doubt would 
affi f t only weight not competency, 
of declarations — State v Beal, 154 
S B 001, 199 N C 278 
Statement held not indefinite 
Ga-De Vere v State, 164 SB 485, 
4 5 GaApp 330 

16. Ala—Diamond v State, 123 So 

1 55, 219 Ala 674 
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Ga—Emnudt v State, 25 S E 2d 9 
NC —Sl.ili V Layton. 169 SE 650, 
201 N C 704 

17 Mo State v Johnson. 24 S W 
229 1 18 Mo 491, 10 Am S R 405 

Substance of essential facts 

A W'lit till state mint which includ¬ 
ed subsiaril lally all the essential 
facts I a^ been hi Id not inadmissi- 
nio —19 op],. V VViiss 2C1NYS 646, 
14 7 Mis, 59", 

18. K^ — 'Phornas v Commonwealth, 
78 S W 2d 777, 257 Kv 60.5—Daugh¬ 
ters V Commojiwf alth, 73 S AV 2d 
10, 255 Kv 172, 94 ALR 673 

NC—State v Collins, 126 SE 98, 
189 N C 15 

VL—Stale V Tubbs, 139 A. 769, 101 
Vt 5 

30 CJ p 277 note 91 

Declarations held not incomplete 

Vt—State V Tubbs. 139 A 769, 101 
Vt 5 

19. Ga.—Park v Slate, 55 S E 489. 
126 Ga 575 

20 . Ga—Kalb v State, 25 S E 2d 24, 
31, 195 Ga 5 It, quoting Corpus 

Juris. 

NC—State v Brinkley, 110 SE 783, 
183 NC 720 

21. NC—State V Brinkley, supra. 
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but if It appears that the statement was intended by 
declarant to be connected with and qualified by 
other statements which for any cause he was pre¬ 
vented from making;, it should be excluded as frag¬ 
mentary and incomplete ^2 

§ 302. - False or Contradictory State¬ 

ments 

The falsity or inconsistency of dying declarations 
does not preclude their admission m evidence, but only 
affects their weight 

The fact that dying declarations are iinlrue“^ or 
inconsistent with each other-^ does not ])reclude 
them, l)iil bears only on (heir weight as evidence 
A second statement contradicting a former one 
should be itctived as evidence of the facts st.itcd 
and not limPcd to the purpose of discrediting the 
first 25 

§ 303. Declarant’s Competency as Witness 

a In general 

b Lvidcncc as to competency 

a. In General 

A dying declaration is admissible when, and only 
when, declarant would have been a competent witness 
had he lived, and if, by reason of infamy, mental con¬ 
dition, or lack of religious belief, declarant would not 
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have been competent as a witness, his dying declaration 
will not be received. 

A dying declaration is admissible only if declar¬ 
ant would, if living, be a competent witness, and 
the declaration is not otherwise objectionable ,2® 
but, where for any reason declarant would not have 
been competent to testify, had he survived, his dy¬ 
ing declaration is not admissible in evidence 27 The 
determiiitition of the question of whether declarant 
would have been competent as a witness had he 
survived is governed by the general rules relating 
to the competency of a vvUiuss,^^ which are dis¬ 
cussed m the CJS title Witnesses §§ 40-314, also 
70 C J p note 93 cl seq 

At common Liw the dying declarations of a per¬ 
son who IS irrtligions and rl(M‘s not believe in a 
state of future rewMrd «ind piimshmcnt are not ad¬ 
missible 111 evidence,2^^ but wdiere this disqualifica¬ 
tion of a w'ltntss has been abfdisbed by statutory 
or conslitiilional provisions, bis dying declarations 
arc adnussilile yMso, ,i dMiig declaration made 
by a pel son w^ho would not h.ivt been a competent 
witness because of infamy is iiiadniissibh ,2"* un¬ 
less such disqualification has Ix'cn removed 22 If 
(hclarant at the lime of making the declarations 
was not mentally (jualificd to hi a witness, as, for 
exainph, where be is iiiuler tin influence of drugs 
or opiates, oi is not conscious, bis dving declara¬ 
tions cannot be received 2*^ How'cver, it has been 
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Ky—Ilrown v Commonwealth, 43 S 
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Miss — (.lambrell v Slate, 4 6 So 118. 
02 Miss 728 

Okl—M< Clondon v State, 251 P 515, 
36 Okl (h 11 
to F J p 278 note 3 

Hat k of rtliguius bi'lief as means of 
disc? editing dj ing declaration see 
inlta ^ 306 

Civil rights not affected by religious 
beliefs 

A constitutional provision that the 
civil rights, privileges, and capacUns 
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of anv (iti/en shall not ho jn anv 
nianntr alft'fted hv his rtdirjoi]«< prin- 
( ililt s hcis been h( Id to abrogate the 
rommon-Javv rule and to nitike admis¬ 
sible a dv ing det Inralion with<»ut re¬ 
gard ti) deil-arant’s itligioiis belit f or 
di'.beljef—W^right \ State 14.5 .So 
6 !6 2 1 AlnApp 378 

31 \Tk—AValker v StUe 39 Ark 
2 21 

V F .State V Williams, 67 NC 12 
30 F J p 278 note 5 

32 W'ash - .Sl.ite V Paid win, 4,5 P 
6.5(1, 15 AA.jsb 15 

33. ‘\rj7 — Mm Ms v Stale, 6 P 2d 
4 2 1, 10 \ri/. 30! 

jeia—Erici \ Suae, 100 So 3 34, 92 
Fla 211 

Pa a'oninionw I all h v Alessio 160 
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Tex -Ma^n^ld v State 26 S W 2d 

S!l. Ill Tex(h 125 
W Va—Slate v Metk 148 SE 208, 
2 10 107 W Va 324, cUtng Corpus 

Juris 

30 F J p 278 notes 8, 99 [aj, [bj, 
1 fb] 

Intelligence, conBcionsness, and mem¬ 
ory 

If deceased, at the time .she made 
I hi qui sljoned statements, possessed 
inti lligonc e, c onseiousneaa, and mem- 
orv siitllcient to have known what 
.she w'as saying and doing, and to 
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held that the objection that declarant was not sound 
in mind goes to the credibility rather than the ad¬ 
missibility of the declaration 34 

Husband and wtfc Since either a husband or 
wife may testify to personal violence received at 
the hands of the other, as shown in the C J S title 
Witnesses § 101, also 70 CJ. p 162 note 41 et seq, 
the dying declarations of one arc admissible on a 
trial of the other for the murder of declarant 35 

b. Evidence as to Competency 

Although it has been held that it must be shown as 
a preliminary requisite that declarant was competent as 
a witness, it has also been held that proof of the com¬ 
petency of declarant as a witness is not required unless 
there is evidence suggesting that he was not a com¬ 
petent witness 

It has been held ni some jurisdictions that it 
must be established as a preliminary requisite that 
declarant was competent as a witness,3® and some¬ 
times, by reason of statutory provisions, it must 
appear that deceased was of sane mind at the time 
of the making of the dying declaration 37 Howev¬ 
er, other authorities have held that it is not a pre¬ 
liminary requisite to show that deceased would have 
been a competent witness had he survived,3^ and 
that the law will presume that he would have been 
such, and tht bin den of establishing the contrary 


IS on the party objecting to the introduction of Ids 
statement,39 but if it appears that the injury sus¬ 
tained by deceased, or the administration of anes¬ 
thetics, opiates, or narcotics, or other causes, either 
separately or combined, were calculated to damage 
his mental faculties,4® or if it appears that, in close 
proximity in point of time to the declaration, de¬ 
clarant was alternately rational and irrational,4^ or 
that after the fatal injury he was m a semicon¬ 
scious condition,^3 q,. ^ child of len¬ 

der ycars,43 u jg incumbent on the party offering 
the declaration to show that declarant had sufficient 
consciousness and intelligence to make a declara¬ 
tion undcrstandingly 

While evidence tending to show the mental con¬ 
dition of declarant at the time of making the state¬ 
ment is admissible,44 direct evidence is not re¬ 
quired, it being sufficient if it appears from all the 
facts and surrounding circumstances 45 in the ab¬ 
sence of specific oh lection, icsiimony that declarant 
was in his right mind is sufficient to authorize ad¬ 
mission of the declai ation 46 Testimony relating to 
the competency of declarant should tend to show 
the status at the time of the declaration 47 

§ 304. Weight as Evidence 

In determining the weight and credit to be given 


have understood clearJv the import 
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dyin^ declarations were tompdent — 
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That deceased was rational 
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58, 120 Tenn 286 
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Tex—Grlbreth v State, 63 S W 2d 
500 124 TexCr 466—Frank v 

Stale, 49 S W 2d 759. 120 Tex Cr 
Denson v State. 298 S W 604. 
107 Tex Cr 649—Roberts v State, 
296 SW. 609, 107 TexCr. 139 
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Judicial adjudication of declarant 
as Insane antJ his fontlruirunt in an 
insrne institution would not be suf- 
ti( uml to n ndt r inadmissilile hlfi 
d\jng ileilarution where there was 
t(slimon\ that at the tim( hi. made 
th(' dt(l'nati(in he w,as rational and 
was not suffering from an epileptic 
spisiM Downing v Stale, 20 S W 2d 
202, m TexCr 235 

Sufficient to relate circumstances of 
killing 

It IS sullicieni ti) show that declar¬ 
ant w'^as ( ons( lolls and thar-minded 
enough at the tinn to lelali the cir¬ 
cumstances of the killing-— Matthews 
V Slat(* 26 S \\ 2d 269, 114 Tex C’’r 
526 

Sanity suergrested from testimony 

Where there was nothing m the 
record to suggest lack of sanity on 
the part of dcaea.sed, and all of the 
testimony as to his conduct, conver¬ 
sations, and actions tends to indicate 
sanity, the declaration would he ad- 
rrntted in evidence —McKenzie v 
I State, 258 R \v 822. 96 TexCr 564 
Evidence held insufficient to show 
mental competency 
Mont—State v Marlin. 248 1" 176 
76 Mont 566 

4ft. Pa—Commonwealth v Silcox, 29 
A 105, 161 Pa 484 
47. Idaho —State v Wilmbusse, 70 
P 849. 8 Idaho 608 
20 C J p 279 note 21. 
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dying declarationtr the Jury ihould consider the circum¬ 
stances under which they were made and ali the evi¬ 
dence in the case, and give to them the credit and weight 
to which they boiieve they are entitied. 

Dying declarations do not fall within the rule 
that hearsay evidence is without probative value,'*® 
and it has been held that the credibility of dying 
declarations is to be determined largely by the same 
rules as are applied in weighing other testimony *9 
Their value depends on their intrinsic probability, 
and the candor and truthfulness of the person who 
made them, as well as on the fullness and fairness 
with which they are reported Tn weighing dy¬ 
ing declarations, the jury may consider the circum¬ 


stances under which they were made,^^ as, whether 
they were due to outside influence^^' or were made 
in a spirit of revenge,^® or when declarant was un¬ 
able or unwilling to state the facts,the inconsist¬ 
ent or contradictory character of the declarations,^6 
and the fact that deceased has not appeared and 
accused has been deprived of the opportunity to 
cross-examine him,^® and may give to them the 
credit and weight to which they believe, under all 
the circumstances, they are fairly and reasonably 
entitled 

It has been said that the dying declarations of a 
person who has been mortally wounded, with re- 


48. Oa—Roberta v State. 76 SE 
361. 138 Ga 815 

49. Mo—State v Anderson, 34 S W 
2d 25 

NT—People v Ricken, 273 NTS 

4 70, 24 2 AppDlv 106 

NC—State v Franklin, 135 SE 859, 
192 NO 723—State v Collins, 126 

5 K 98, 189 N C 15 

Pa—Commonwealth v Gardner, 128 
A 87. 282 Pa 468 
30 C T p 279 note 23 
No sanctity of oath 

Dying dedal at ions are not to bo 
consideied as given under the sane- 
tlty of an oath—Conimonwialth v 
Gardner, supra, 

Buies not applicable 

The rules usually applied to deter¬ 
mine credibility of a witness are ap- 
plicaidu only to the witnesses w’ho 
assume to repeat to th€ jury what 
declarant is alleged to have said, 
such rules do not api)l\ In dtter- 
mining- dedarant’a crediinlity, since 
he does not appeal before the Jury 
and his demctinor while testifying, 
and his careli ssntss and fairness 
while on the witness stand, cannot be 
observed—State v Gallegos 213 I’ 
1030. 28 NM 403 

50. Mich —People V Knapp, 26 

Mich 112 

51. Ark —I’arkei v State. 276 S W 
758 169 Ark 421 

Mo—State v Morgan. 66 S W 2d 385 
—State V Tavlor, 61 S W 2d 1003, 
330 Mo 1036 

N Y —People V Eudkowitz, 194 N E 
688, 266 N T 233 

Vt—Slate V Tubbb, 139 A 769, 101 
Vt 6 

Va—Evans v Commonwealth, 170 S 
E 766, 161 Va 992 
30 C J p 279 note 26 
Declarant'B expectation of death 
may be considered by the jury in de¬ 
termining what weight, if any, 
should be given his dying statements 
—Whitehead v Commonwealth, 255 
S W 93, 200 Ky 440 
Fhsreical and mental condition 

In determining what weight is to 
be given dying declarations, the jury 


should consider the physical and 
mental condition of declarant at the 
time ds well as all the other evi¬ 
dence—Beavers v State, 251 SW 
375, 158 Ark 640 
Coneoioneneee and langnage 

It was proper for the jury, in test¬ 
ing the woiRht of the testimony, to 
(onsider whether deceased w^as or 
was not conscious, as well as the 
1 inguage he used—Rramlett v Stale, 
4 1 SW2d 364 184 Ark 808 
Theory of law 

It has been held proper to instruct 
that the theory of the law is that 
a person is apt to tell the truth in 
siuh a solemn moment, hut the fait 
that a man is dying when h(^ makes 
a d(‘claration must be considered in 
the light of all the conditions and 
( ircurnslam es surrounding him — 
Comnioriw^eaith v Chiemilew^ski, 89 A 
964, 243 Pd 171 

52. Ga—Smith v State, 71 S E 606, 
9 Ga App 4 03 

BesponBo to qnestionB 

Fait that statements of deceased 
W’ere made in response to questions 
asked ma\ affect their weight —Den¬ 
ton V Stale, 122 SK 775, 158 Ga 
41 

53. (4a—Smith v State, 71 S E 606, 
9 Ga App 403 

Pa—Commonwealth v Gardner, 128 
A 87. 282 Pa 45X 

Wash—.Stale v Long. 1 P 2d 844, 163 
Wash 607 

Toilure to give a specifle l&strno- 
tlon that the jury might con«^idrr 
whether declarant’s areount of the 
occasion was influenced by resent¬ 
ment and revenge and was, therefore, 
biased and incomplete was not error 
in view of the general instructions 
whli h were given —Rounds v State, 
162 S E 696, 174 Ga 308. 

54. Gg—Smith v State, 71 S E 606, 
9 GaApp 403 

N Y —People v Ludkowltz, 194 N E 
688. 266 N Y 233 

I‘a — Commonwealth v Gardner, 128 
A 87. 282 Pa, 468 

The memory of declarant may be 

impaired by his wounds, or it may 
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be impaired by the excitement and 
confusion of the difflcultv—Conway 
V State, 171 So. 16, 177 Miss 461 

55. Ark—Grey v State. 48 S W 2d 
224. 185 Ark 515 

Colo —Flor V People. 215 P 875, 73 
Colo 403 

Nev—State V Watt.s, 290 P 732. 52 
Nev 453. affirmed 296 P 26, 53 
Nev 200 

Pa—Commonwealth v Gardner, 128 
A 87, 282 Pa 458 

SC—Stale v Hall. 133 SB 24, 134 
S C 3G1 

Va—Evans v Commonwealth, 170 S 
E 756, 161 Va 992 
30 C J p 279 note 30 

Inherent falsity 

Where a dying declaration bears 
manifest evidence of its own falsity, 
it may lie entirely disregarded — 
O’Neal V Slate, 48 So 225 

56. N M —State v Gallegos 213 P 
1030, 28 N M 403 

NY- -People v Ludkowitz, 194 N E 
68S, 266 N Y 2.3,3 

; Pa,—Commonwealth v Lockett, 139 
A 816. 291 Pa 319 
Tcnn—Cnttendon v State, 8 S W 2d 
371, 157 Term 403 

Jury deprived of seeing witness 

Where a dying declaration is ad¬ 
mitted in evidence, the jury are de¬ 
prived of deceased’s presence, his 
manni*r, and his deportment on the 
witness stand, which are often very 
valuable—Conway v State, 171 So. 
16, 177 Miss 461 

57^ Ark—Adcock v State, 20 S W. 
2d 120, 179 Ark 1055—Parker v 
Stale. 275 SW 758, 169 Ark 421 
Ga—Thompson v Slate, 111 SE 651, 
153 Gfi 147 

Ill—lVople \ Grecnig. 174 NB 374, 
312 Til 254 

Mo—Slate v Morgan. 56 S W 2d 386 
—Slate V Ta>lor, 51 S W 2d 1003, 
330 Mo 10.36 

Ne\ State v Watts, 290 P 732, 52 

Nev 4 53, affirmed 296 P 26. 53 
Nev 200 

Va — Evans v^ Commonwealth, 170 8 . 

K 756, 161 Va 992 
30 C J p 279 note 31, p 270 note 84. 
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gard to the circumstances which caused his death, 
arc to be received with the same degree ot ciedit 
as the testimony of deceased would have been had 
he survived and been examined on oath and, 
where this view obtains, it is not error to instruct 
the jury to that effect,or to refuse to instruct 
that a dying declaration is not so satisfactory as the 
evidence of witnesses on the stand However, a 
dying declaration has also been regarded as of less 
value and weight than the testimony of a witness 
given in open court,®^ and it has been considered 
error to instruct the jury that dying decLiralions 
arc entitled to the same credit and force <is though 
the statements had been regularly sworn to be ft)rL 
the court and jury,®“ or to refuse trj instruct that 
dying declarations are not entitled to the same cred¬ 
it and force as if deceased were alive and testify¬ 
ing but, even where such instnictioris are not 
authori/ed, the court, in staling the leasons for the 
admission of elying declarations, maj instruct that. 


w’hcn a man realizes he is in a dying condition, his 
statement has the same weight as if made under 
oath In any event, dying declarations arc not 
legalded as on a higher plane than the testimony 
of an ordinary witness They are admitted emly 
as evidence and aic not coneliisiv e,®® .nid should 
be consieleicd with cdl the other cvich iice’ in the 
case,^"^ and the jury may or ina> not give them 
the same weight and credit as would hi given the 
testimony of declarant had he survived and testi¬ 
fied in court,and on a consideration of all the 
evidence, the jury may accept or rejiet them in 
whole or in part 

It has frequently been slated thnt a dying decla¬ 
ration should he leceivcd by the jiiiy with caution 
and considered with the gicatest dehheiation in the 
light t)f all the evidence in tlie ease,^^ tind it has 
been held that an inslrnction to this effe'Ct is prop¬ 
er"^’ and should be given 


68 . Iowa—Stale v Trov, 2:J0 N 
95 206 Iowa X'iO c)pinion suppU*- 

mented J21 NW 370 
30 r I p 270 note 32 

59 . NC -State v K« nnedv, 85 S 

K 42, 1(.S N (' 326. L11A1015F 

656 

30 CJ p 270 note 33 

60 . Minn State v Peane' 67 N W 

652. 1005 56 Minn 226 

30 CJ p 270 note t4 

61 . N" M --State v Gallegos, 213 P 
1030, 28 N M 403 

N V' — l’(e)ple V T-lnrlelini, 35 N K 2d 
20, 285 NY 4n—Peoph' v Ludko- 
witiC, 104 NK 688, 2b(, NY 21-5— 
People V T’orluK:ay, 251 NTS 389, 
140 Mis( (,88 

62 . N Y —I'eople v T^udkowil/,, 194 
N K 688, 206 N Y 23? 

Tenn—Jackson v Stale, 203 S W 
630, 155 Tenn 371- lOckcison v 

State, 202 S W 022, 139 Tenn 601 
30 CJ p 280 note 40 

63 . Miss—Muse v State, 130 So 
693, 158 Mias 449 

64 . Term--C ’t It tendon v State, 8 S 
W2d 371, 376, 157 Tenn 403 

30 VJ p 2S0 note 41 
Amplifying instruction 

It was lield not error to refuse to 
amplify an instruction that dvinK 
declarations have the sarrn* wiM^ht 
and saru til\ as evidt ru e UstitUd to 
under oath, wliere no leriuest for ad¬ 
ditional instructions had lx en made 
—Powtrs \ Stalt, 97 S AV 815 117 

Tenn 363 

65 . Ill—Pt ople V Cherny, 13 NR 

2d 171, 111 131, 111 ALK 1514 

30 C’ ,1 p 270 not(' J6 

No preaumptiou of witness testlfyingr 
truthfully 

It IS error to t har^e that the law 
presumcb that a person who has giv¬ 


en up all hope wmII t<‘ll the truth 
thert lx infi no pr< sumption that anv 
witness AMll tell the truth—State v 
Ililey, 82 SR 621, 98 SC 386 

66 N Y P«*ople v Ricken, 273 N 
Y S 170, 212 \pr> Ihv 106 
NC - Slatt V Fi mklm, 115 SF 859 
192 N (" 72 >- S(at» v Watkins 75 
S K 22 ] )0 N C 4 80 

67. Ark -ParKir v State, 275 SW 
758 169 Ark 121 

68. Nth—M.ithiws v State, 197 N 
AV 602, 111 Neh 59 1 

No instructions as to weight or cred- 
ihility 

The <ouit should not Hive nrn spe- 
oifn iristr IK t ions as to the wM^mhl or 
(redihili(\ to he fiiven u d> mn <le(- 
laiation — Evans v Commonwealth 
170 S E 756 101 Va 992 

69 . Ark -Ih iveis v Stile, 251 S 

\\ 175, P’S Ark 610—Cranford \ 

State, 215 S W 1S9 156 Ark 39 

Cal—Peopit \ (^vty, 106 P 257, 1 1 
Cal App 702 

(la—(N>ait \ Stale, 119 SE 723, 156 
Oa 51b 

70 . Miss—eVmwnv v State, 171 So 
16. 177 Miss 461 

N Y—People v P.artLlini 35 N R 2d 
29. 285 NY 43 1—iVoplt \ Ilaht r. 
223 NY S 1 13 221 App IHv 150— 

P(‘ople V PortuR'n, 251 N YS 389, 
140 Mis< 688 

N —Statt V Williams, 116 SE 670, 
185 N613 

Term—Huniphre\s v Stale 64 S AA^ 
2d 5, 166 Tenn 521—J.iekson v 

State, 293 SW 539. 155 Tenn 371, 
citinR Corpus Juris 
30 ('• 1 p 280 note 39 
(Viiition in receiving declarations 
Rcm tally see supra § 287 
Uncorroborated dying declaration 
IS to be regarded with greater cau- 
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lion than a dving dec la rn lion with 
additional evidenc(« in sujiixirt Pc o- 
ph V Eudkow'itz, 194 N E 688, 266 
NY 231 

71 . N('—Slat» V AA^illiams, 116 S 
E 570, 1 85 NC 611 

Repetitions of defendants’ statements 
It IS not fiioi to rclust t(» give', 
m msli IK tioiis the sarrif rule of cau¬ 
tion ihii api^lies to th« ( onsidt ration 
of ripcUilioiis hv wilncss«s of state¬ 
ments made |>\ deferidanls—Slate v 
Hendricks, 7! SW 194, 172 Mo 654. 
Zn G-eorgia 

(1) It has In (n hrld J»\ the su¬ 
preme court ih.it an instruction to 
the* jur\ thit a d\iriR dcilaralion 
should t»c iccCMvecl with c uilion is 
ncccssfiiN —(Aiart v Slate, 119 SE 
723, 156 Ga 5 16 

(2) In a decision hv the court of 
appe als it was stated that sme^e thc^ 
iidoplion of the code, it is not incum- 
t>ent on the court to chaige that 
grc'at caution should 1 m observed in 
the use of a dvm*, declaration — 
liohirisoTi V State. 88 SE 4 10, 17 Ga 
Ai)p 751 

72 . Mont — Slate v Le Due, 300 P. 
919, 89 Mont 515 

Term—H uriirihrc \ s v Stale, 64 S AA^ 
2d 5 J6G Tc im 523 
Rule relates to admissibility 

It IS true that d\ iriR dec l.irations 
aie to he admitted with gic'at cau¬ 
tion, hut that Is an admonition ad¬ 
dressed to the couTt m ruling on the 
admissihilil V of an alh'ged dying 
statement, a f 4 ue,stion with which the 
liiry lias no concein Tlie jury be¬ 
ing the sole judges of the weight to 
lx* given to the testimony, il is not 
error to refuse to give an instiueLion 
that a dying declaration should be 
viewed with great caution—State v 
Le Due, supra. 
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Use by proscentwn or dcfcftsc Dyin^ dcclara- 
tions arc entitled to the same consideration and 
credit, whether in favor of the slate or of accused *^3 

Po( t or opmwn Whether allt'p^ed dyinj^ declara- 
linns, introduced in cvidcnci., were statements of 
f.ict or opininns of the in Hired party may ho con¬ 
sidered hy the jury in dctermininpf their evidential 
value,and the court may instruct the jury not to 
p^ive any weight to a mere ojunion expressed by 
declarant 

Pnedo} €11 ( unisfanhni Dyinp^ declarations piv- 
nip the details of a murder and the name of the 
nuirderci arc direct, and not circumstantial, evi¬ 
dence 

§ 305 Impeachment 

Dying decinratlons generally are subject to impeach¬ 
ment in any of the modes by which the testimony of the 
deceased could have been impeached had be been alive 
and testifying under oath 

lAing declarations generally arc subject to im- 
pcachnunt’^'^ f^f niodes hy which the tes¬ 


timony of deceased could have been impeached had 
he been alive and testifying under oath Also an 
intcrpretei or the witness who testifies as to dy¬ 
ing declarations of deceased,may be impeached. 

Dying declarations may be overcome by any com¬ 
petent evidence which impairs its value Tm- 
pcachnig evidence must not he irrcle\ant or too re¬ 
mote in time Thus dying declarations cannot be 
impeached hy proof of statements of deceased made 
before the killing which were not communicated to 
accused and did not relate to the subject of the dy¬ 
ing declarations,^'^ nor can deceased be impeached 
by what someliody else said and did Evidence 
as to declarant’s motive in making the statement is 
aflnnssil)lc,^‘''’ and a dying decl iration mav be im¬ 
peached by establishing that when it was made de¬ 
clarant was in a reckless, iricvereiU stall, of mind 
and entertained feelings of malice and hostility to¬ 
ward accused 

Coiitiachdoyy or mcon^i<ilciif statrmnits Dying 
dedal at ions ina\ he imjieadnd by showing that ihf'^ 
arc conflicting or conti adictor> and it is held C( i ^ 


73. Del —state v Uzzo, Gf. A TTR. 
22 Del 212 

74 (I?! - Ttiompson V State 111 SE 

O".!, If)'’, (1.1 H7 

NY —IVople V TLibfr, 223 NTS 
3 33 221 App Div l^iO 
- (\imnionv^ H.illh v FuKniann, 108 
A 0‘), 3 10 H}i q 

30 C* I p 2S() note 45 

75. Iowa - Slate v Towno, 160 N 
\V 10 ISO Iowa 330 

76. Ind—Wolfe v St.ite. 159 NE 

515 200 Ind .55 7 

Mu -State v Sexton, 48 S W 452, 
147 Mo 89 

W.ash Stale v Kwan, 25 P 2d 104, 
174 Wash 528 

77 rin—riTeen v Stall*, 25 S E 2d 
502 

78 IT S - Ereih.SKe ^ U S CCA 
Alaska, 50 P" 2d 127 

Al.i—Marshall v State*, 121 So 72, 
210 AD 8 03 A 1. 11 560 

Ark—Sutton v State, 61 S W 2d 278, 
187 Ark 870—Claik v Stan 250 S 
W 378, 16.3 ATk ISO--Alford v 

State 25.5 S W 881, 161 Ark 256 

Kv—liorroh v Commonwealth, .32 S 
W 2d 550. 551, 2.30 Kv 68, citins" 
Corpus Juris —T31aekftl)^ v Com¬ 
monwealth, 255 SW 824, 200 Kv 
832 

Minn—-Stall* v Freni h, 210 N AV 45, 
168 Minn .341 

Mont—Slate v Kacar, 240 T’ .365, 
57 0 71 Mont 269 citing Corpus 

Juris. 

Ne \ Slale V Watts, 290 P 732. 52 
Nev 453 afllrmed 206 P 26. 63 
Nev 200 

NM—State v CaJlegos, 213 P 1030, 
28 N M, 403. 
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81. Mont—Slate n K lear siipia 
Okl - Mi’Clendon v Slate 251 P 51 > 
36 Okl Cr 11 

Tex - (Ireen \ State, Cr, 20 SW 

712 

Denial by accused 

\Vhe*re a statement in a epim; dec¬ 
laration was to till, efieit that ae- 
e usc*<l \\ .IV laid dee eased if was re¬ 
versible erior not to pe'imit nicused 
to deny the statement —He*ll v State, 
201 SW 773, 07 Tex Cr 390 

82- Ma —Humber v State, 108 So 
046, 21 Ala App 378 
Ark—Clements v State, 133 S W 2d 
844, 190 Ark GO 

Ga—Green v State, 26 S E 2d 602— 
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Wilbanks v State, ]52 SE 619, 

11 (T 1 \pp 268 

Kv —Smiih \ (^^mmonwealth 157 S. 

W" 2(1 70 28 8 Kv 8 31 

Tex (^oueh v Slnle 245 S W'' 692, 

0 5 Te \ Cr 27. 25 A L Tl 1359 
Irrelevant statements in declaration 
Evidene I which tends to disprove 
stittmenls in a dving dc*rlaiRtion 
which are iirelevant to thf issue is 
properlv e\(‘lude*d—State* v Stuckey, 
35 S R 26.3 56 S C 57R 
Hearsay evidence offeu*d for the 
purpo‘-e> of explaininR .ind lontTadiit- 
ing ,1 dj ina deeliration is madniissl- 
bb in the tibse'iK f* of an explana¬ 
tion as to li()w and in what particu¬ 
lars It will nceomjilisb the purpose 
for wliieh It is feiidereel -Cornmon- 
W'alth V' Brvson 120 A 559^ 276 Pa 
'566 

j Amplification b\ w^ifnes^ of festi- 
I nionv Kiven on a previous oieasion is 
'not of Itself aloMf a sufTii it*nt ren- 
I son fi}i eiuf "t loniiiK- the integrity of 
the wilnrss oi tin* aieuraey of his 
I te sLimonv —Slate* v Smothers, 123 
' So 781, 108 La 1000 

83 G I—Land v State. 76 SE 78. 
11 (,i \pp 701 

84 Ma-Chillips v State, 65 So 
44 1, 11 Abi \pp 1.5 

85 Or -Stall v Yee (Jut ng, 112 P 

42 1 57 Or 500--State v Doris, 94 

P 41. 51 Oi 126 16 LRA.NS, 

660 

ce. HI - Nordgre n v People, 71 N E 
104 2, 211 111 4 25 

30 ('■ I p 282 note 65 

87. Kv —Blai kerbv v Common¬ 

wealth, 255 SW 824. 200 Ky 832 
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petent to prove statements of deceased made at oth¬ 
er times after the fatal occurrence in conflict with 
his dying declarations,^* although the contradictoiy 
statements are not themselves admissible as d>ing 
declarations,and notwithstanding a contradictory 
dying declaration has previously been admitted by 
way of impeachment There is, however, author¬ 
ity to the effect that evidence of statements made by 
deceased when not in extremis, to contradict stalt- 
ments in decedent’s dying declaration, is incomiie- 
tent 

Where the doctrine permitting impeachment by 
showing inconsistent or contradictory statements 
prevails, the rule requiring that a foundation be 
laid by first asking the witness whether he had made 
contradictory statements at other times has no a])- 
plication ^2 

Character or reputation While it has been held 


competent to impeach a dying declaration by show¬ 
ing declarant’s general bad character,^^ or bad rep¬ 
utation for truth and veiacity in the community in 
which he lives,it has also been held tliat evidence 
as to general character is not admissible for the 
purpose of impeachment 

So also It may be shown that declarant has been 
convicted of crime, where that is admissible to im¬ 
peach a witness,^* as, for example, that he has been 
cfinvictcd of a felony or other crime involving moral 
tuipitude,^' but the rule that a witness cannot be 
impeached by evidence of misdemeanors a])plies to 
an attempt to impeach dying declarations 

Religious belief It has been held that a dying 
declaration may be impeached by relevant evi¬ 
denceshowing a lack of religious belief of de¬ 
clarant to the extent that he did not believe in fu¬ 
ture rewaids or punishments,^ and that a dying 


Nt»v—State v Walts, 2^0 T* 7S2, 52 
Nev 463, amrmed 2S6 T 26. 53 
Nev 200 

Tex —Hill V State, 114 S W 2d USO, 
134 ToxTr 163 
30 C J p 281 note 50 
88 . Ark—Clark v State, 259 SW 
378, U1 Aik 180 

Ky—C^ole v Cominon wealth, 86 S 
W 2d 081, 260 Ky 758—Dorroh v 
Commonwealth, 32 S W 2d 550. 236 
Ky 68—Mla( kerbv v (\)m!n()n- 
wealth. 255 SW 824, 200 Ky 812 
—Colson V Commonwealth, 255 S 
W 60, 200 K\ 102 
Nev—State v Watts 290 P 732, 52 
Nev 453, affirmed 296 P 26, 53 
Nev 200 

NC—Stale V IJebnam, 22 S E 2d 662, 
222 NC 266 

Pa—Commonwealth v Gardner, 128 
A 87, 282 158 

Tex—Jones v State, 13 S W 2d 845, 
112 Tex (^r 31— Fleming v State, 

274 SW 616, 101 Tex Cr 19— 

Coucli V State 245 SW 692, 93 
TexCi 27 25 ALK 1159 

30 C I p 2SI note 51 
Dyinff declaration offered by accused 
When accused inlToduces d\ing 
declarations of deceased to show his 
Innocence, the state can lebut them 
by F'^oving declardtions of deceased 
tending to show that the dying (le<- 
larations aic not a true account of 
the homicidt. or that they were made 
for a purpose which discredited then 
veracity—Johnson v State, 152 SE 
76. 169 Ga 814 

89. Pa—Commonwealth v Gardner, 
SU8 \ 87. 282 Pa 458 
30 C J p 281 note 52 

Wbole of contradictory declaration 
admlfl Bible 

Where deceased made two d>lng 
declarations, the tlrst being inadmis¬ 
sible because not made under a sense 
of impending dissolution, and tin* 


second one* was intioduccd by the 
state and thereafter accused intro¬ 
duced a portion of Hu first for the 
pur jiose of imp* achrnent, it wa.s then 
proper to admit the wholf of the 
flTsst declaration on behalf of the 
pTos*'eu t Ion—lilac Uerb'N \ (''ornmon- 
weallh 255 S W 824, 200 K> 832 
90 1 nd—(Irc'cni v State, 57 NE 

6 37, 154 Ind 655 

91. S —State v Prow^ri, 95 S E 61, 
108 SC 49(t 
30 J p 281 note 55 
9S. Ky—Tiorioh v (^onirnonwc.illh, 
32 SW2cl 550 216 Kv 68—Blac k- 

erbv V (’’oinmonwealth, 255 SW 
824, 200 Kv 8 32 
10 C J p 281 note 54 
93. Ga —Tohnson \ State, 152 S E 
76, 169 Ga SH 
30 CJ p 282 nolo 69 
Bad reputation for morality admis¬ 
sible 

NM —State v Gallegos 213 I’ 10 10, 
28 N M 401 

Iiock of knowledge of prevailing im- 
pression 

While recognizing the text rule, 
the court held that if the* w'ltTii'-s 
who is otieied foi the purpose of irri- 
pcac.hing the* character or reputation 
of d*'clrirant is not accjuainted with 
the Fiievailing iinjirc ssion in the com¬ 
munity. or if his knowledge is too 
remote in time, his tc'stimorij will 
not l>e admitted I’cople v Cord, 108 
P 511, 157 Cal 562 

94 NJ—State* v Tomassi, 69 A 
214, 7 5 NT Law 739 
Tex —Couc h V State. 245 SW 692, 
93 Tex (^r 27. 25 A L K 1359 
Wash --Stale v Kwan 25 }* 2d 104, 
174 Wash 528 
30 C J p 282 note 64 
Declarant unworthy of belief 

Where «i witness tcstifles that the 
rc*putation of dect*afaed declarant for 
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truth and morality was bad in the 
comrnunilv in which he lived, it was 
reversible error to exclude* the ques¬ 
tion whethc'r, judging from the rep¬ 
utation shown, witness would bcdieve 
declarant under oath —Alford v 
State 255 SW 8S4 161 Ark 256 

95w N 1 —State v Tomassi, 69 A 
214, 75 N J Law 739 
Wash—State v Kwan, 25 P 2d 104, 
174 Wash 528 
Bitter and vindictive 

\ husband charged with killing his 
w'lfc cannot show her reputation for 
being bitter and vindictive for the 
purpose of afCc c ting he r dying dec¬ 
laration against him—People v 
Simi)son, 12 N W 662, 48 Mich 474 
Bapntation for honesty and fair 
dealing of dc*c eased is not admissi¬ 
ble—Couc h V State 245 SW 692, 
9 1 Tex Cr 27 25 \ L H 1359 
96 Kv —C’’ole V Commonwealth, '86 
SW 2d 984, 260 K\ 758 
M*. —SLcile V Diplcv, 147 SW 111, 
242 Mo Ibl 

N \ —People V Kicken, 273 NYS 
170, 242 App J)jv 106 
Term In penitentiary 

Evidence that deceased declarant 
had sc'Tved a term In the penllen- 
liarv was adriiis.sible for impeach¬ 
ment purposes—Sutton v State, 63 
S Wr 2d 278, 187 Ark 870 

97. Ark—McClc‘ndon v State, 18 S 
W' 2d 1021, 1 79 Ark 998 

Kv - (\)Ie V Commonwealth, 86 S W 
2d 981, 260 Kv 758 
30 CJ p 282 note 67 

98. Ky--Mai tin v Commonwealth, 
78 S W 1104, 25 Kv L 1928 

99. Mo—Slate v Zorn, 100 SW 591, 
202 Mo 12 

30 J p 281 note 63 

1. Okl —Me Clendon v State, 251 P. 

515, 36 Okl Cr 11 
30 CJ p 281 note 59 
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declaration by one obtuse to religfioiis convictions 
and disbelieving m a future spiritual existence 
should not be submitted without an admonition to 
view It with caution 2 However, it is not to be pre¬ 
sumed because deceased was an adherent of a heath¬ 
en religion that he did not believe in future rewards 
and punishments ,3 and there is authority for the 
view that the nature or lack of religious belief does 
not affect the weight of the declaration ^ 

§ 306. Corroboration 

The prosecution may introduce evidence In cor¬ 
roboration of an impeached dying declaration 

When dying declarations have been impeached, it 
IS competent for the jirosecution to introduce evi¬ 


dence in corrol)oration,® but statements of deceased 
other than dying declarations are not admissible for 
this purpose ® Where deceased is impeached by 
proof of his conviction of crime, it is not compe¬ 
tent to prove his pardon Where the reputation of 
deceased has not been directly attacked, evidence of 
his good rc])iitalion is not admissible to bolster his 
declaration ^ 

Abortion Under a statute providing that, in 
prosecutions for abortion, no conviction can be 
based alone on a dvmg declaration unless corrobo¬ 
rated as to the fact that an abortion or miscar¬ 
riage has taken place, such corroboration is neces¬ 
sary to sustain a conviction of manslanghler, based 
on an unlawful operation with intent to produce an 
abortion ® 


D PR()(T.E1)1N(1S AT INQUEST 


§ 307. Admissibility in General 

The proceeamgs at a coroner’s inquest are generally 
not admissible in evidence at a tiial for homicide 

As ,i general rule the proceedings before the cor¬ 
oner are not admissible in evidence at a trial for 
murdt r,^^ at least wh(‘n the ohjcct is merely to cor¬ 
roborate accused’s testimony on the trud,^^ but it 
h.is been held that tlu rnh cNcliiding such cvidcnct 
IS to gnaid against unw ai raiitc d infei cnees by tlu 
1111 y, ami that on trial b> the court the evidenct 
m.iy he riccivcd and considered for vvh<it it is 


worth 12 "Pile holding of an inquest may be shown 
b\ ihc icstimonv of the officer who conducted it 
Kvideiice as to whether a particular witness had 
been siil)|)cenacd to ajipcar .11 the coroner’s inquest 
IS irrelevant and immaterial 

§ 308. Testimony and Statements of Accused 

Testimony at a coroner's inquest, given by one a& an 
accused or person under arrest, cannot be used against 
him on a subsequent trial of an indictment growing 
out of such inquest, unless it was given voluntarily after 
his being advised of his rights, but testimony given by 


Must show Incompetency of declar* 
ant 

I'UitUrKP of namlous unbt^lief t(i 
ho admissilUr for th( purposo of iiro 
[)ed(hmHnl, must ht sur h hs w<niUl 
have rtinlond d>flaranl iiKompottnt 
as cL witness—Marshall v SlaU\ ]!il 
So I'l 219 Ala S'] 6J A R HbO 

2. Cal—I’cople V Rim Coon lofj P. 
477, 29 (\il \pp 270 

3. Cell—People v Rim Foon, supra 

4. Or — Yep duen^, 112 1’ 

124 57 Or 509 

t''ontra doocJall v Slab*, 1 Or •i.l'], 
80 \m D ']9b 

5. N*C—Slate v Williams, 83 SR 
714, 168 N C 191, 191 

30 C J p 2S2 note 77 
CircumBtantlaJ. evidence 

l>yinK deelaration inav he torrol»oi- 
ated hv rircumstanlial eviduice — 
Wolfe V Slate, 159 NR 515 200 Irid 
557 

Although the dying* declaration 
was not impeached, evidenee has 
been admitted on the Krounds that it 
corroborated the det laration, estal)- 
lished the truth ol a(( used’s conles- 
sion, and threw Rfiht on what actu¬ 
ally happened at the lime of the 
killing Vickers v State, 242 SW 
1032. 92 TexCr 182 


e. Mo—Statr V nendrltks 73 SW 
194 172 Mo 65 4 

NO—Stitt \ AVilliarns 83 SE 711 
1(»8 N <' 191 

7. K\ —M<irlin v Pornmonw«allh, 
78 SW 1104 25 R 1928 

8. Mo -Stale v Reid, 157 S V\ 316, 
250 Mo 579 

9. Mo—Sl'te V Keller, 229 SW 

20 5 287 Mo 121 

Corroborating evidence insufficient 

Mtdual testimony to tlu eltei t 
that death v\ is caused by an intei- 
tion from a pumturt of thi vaj^in.il 
Mcill \y as not suflnitnt to lonstituti 
coi roboiation of thn dying dei lara- 
lion as to tlu fait that an abortion 
had taken plate—Stall v Smith, 130 
SV 2d 550 34 1 Mo 1129 

10. Mms --Hlaekwell v State, 116 
So 028, 629. ICC Miss 624 

30 C J p 282 note 82 
Reason for rule 

“The only objut and result of a 
ooronei's procefiling is to furnish 
prompt intoirnalion whu h mav ^uidt 
iht utlleers of the law in apprehend¬ 
ing and i>r tiset utinj^ those who tT])- 
ptar to have been ton nee ted with a 
supposfd honiitide and bv distovir- 
ing the evidence bv which it may be 
1 invfhtiBHted, and striully spoakiiig, 
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it h IS no It'Ral effect The verdict 
ind pioiiedings are therefore inad¬ 
missible in cyidente in such a case, 
ns to admit tin m to be used as evi- 
dtnte on tin trial to influent e per¬ 
haps to control, tlie verdict ot the 
jury, would lead to the subversion 
and final ovirlhiow of the jury sys- 
lim, whilst in marly eyerj case the 
rights of either the t ornnionwiMlth 
or the atcusid would be inevitably 


prt judit 1 
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k wc II 

V Slate, 
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30 
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p 28 

2 note 

82 [a] 


11. 
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30 C J p 282 note 87 

Justice of peace, may testify that 
In was lefinestid to hold nn inquest 
and authorized the removal of de^ 
11 ased to his honn in coronir’s ali- 
sinn c—State v Ijouviere 124 So 188, 
169 Ra 109 

14. Pal—People v Farimglon, 2 P 
2d 811, 213 Cal 459 t,a tiof an de¬ 
nied Farrington v T^euplo of State 
of California, 52 S Ct 456, 285 U 
S 530, 76 LEd 926. 
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one simply et a witnesa and not at a party, generally 
may bo used against him on a subseduent Indictment 
and trial. 

The testimony and statements of accused at the 
coroner’s inquest are admissible against him on a 
subsequent trial of an indictment growing out of 
the iiiqucst, only whcie they were voluntary, and 
not where they were made or given under compul¬ 
sion,^*^ blit tile admissibility of testimony, amount¬ 
ing to a confession, voluntarily given at the inquest, 
IS not affected by the fact that a confession had 
been previously piocured from accused liy duress, 
while he Wtis in jail If a persrni testifies at an 
inquest as .icciiscd oi iicrson undei arrest, his testi¬ 
mony canmit bt used against him on a subsequent 
trial of an indictment growing nut of the inquest, 
unless It has been vohintanlx gi\en after he has 
been ftill> .idvised of all his rights, and has been 
given an opjrortunity to avail himself of thein,^'^ or, 
although not CdUtioned, if he was aw<irc of his right 
to decline to answer Where a jiart of accused’s 
statements at the inquest is admitted against him, 
another part of llie same testimony which does not 
contr.idict or tend to explain the part admitted may 
be excliidt On the other hand, if a iierson us- 

tifies at the in(|uest simply as a witness, and not as 
a jiarty, he not being under arrest or accused of 


the enme, his testimony, m the absence of proof 
to the contrary, will be presumed to be voluntary, 
and may be used against him under a stibscqucnl in¬ 
dictment and trial for the commission of the crime 
disclosed by the inquest,even though he was not 
cautioned as to his rights before giving his testi¬ 
mony and such testimony will not he rendered 
inacimissible against him as an involuntary state¬ 
ment beCciuse it was made under oath This rule 
has been hi Id to apply even though the person so 
testifying w'as under suspicion at the time of giv¬ 
ing Ins tesMi’u n> hut there is authority to the 
contrary Under a statute pioviding that evidence 
of any statement made b) accused as a witness on 
a legal cxaminalion slnill not be given against Inni 
unless such stati ment was made when examined 
.IS a witness in hi^ own Ixhalf, evidence of accused 
at the coroner’s iiKpust he foie be was accused, but 
at w^hich h( did not volunt.n il> appear but was duly 
summoned as a witness, was not in his behalf, al¬ 
though such evuIeiiLe iciulcd to exculpate him 
The testimony of accused given at the inquest can¬ 
not be received on his behalf .it the trial 

Statements by accused to the coroner and j'ur> 
before being s^vom are admis'^ible,*-'^ although he 
had not been informed of his legal rights 1 \ fort 
m.iking them 


15. Anz—Miranda v SUUt. J6 P 2d 
241, 4 2 Ariz 'JSX 

Km—Stato V TaN lor, 13 P f.oO, 3(1 
Kan .32‘1 

Miss—\ Slatf 21 .So 910, 7() 
Miss Jis7-FarkHs v <^1ale, Of* 
Miss K47 ‘ 

Mont —Stt-att-* v O'T^inn 13 T’ l(i‘)l,| 
IS Mont 1 ri‘h<*arjnM (Pnud 44 1’ 
39'), 18 Mont 1 
30 PJ p 2St note 90 

0ncli statements offeied as admis¬ 
sions ag'alnst interest, .mcl <is 

confessions jiio It ss iikkIU f on- 
^truod—Mirinda v St.ate 2fi P 2tl 
241, 12 Ari/. 

16. Pal —People v Poen J71 J* 1074, 

Pat a9U 

17. Anz—Miranda v SUitP, 26 1' 

2d 241 12 Anz 2''»S 

Cal—People V Pert\, 91 I’ 2d 33'), 
14 CXil 2(1 JS7. 124 A lilt 112 1 
Colo - V Peojile, 112 P 7Si, 

4 9 C^>lo 216 

Fla—Willijnison v Stale, IJl So 
109, 101 JVKi 1219 

Tnd —Fvaiis V State. 1.95 N F 203 
199 tnd .3,9 

Ky—J'lintt V Corniiionw'o.ilth 250 s 
W 131, 1119 Ky .33 
La — State v Paffe, 136 So 609, 17.3 
La 279 

30 C J p 282 note 88 

That accused was not represented 

hy oonnsel at the inquest doe-, not 
make his testimony given itionat in¬ 
admissible, where he could have re¬ 


quested eoiinsel, and where he of¬ 
fered his tostimonv freelv altpi h.iv- 
inji; his nglils explained -Miiaiici.s v 
Sl.ito. 26 P 2d 241. 42 Anz 398 

Statement of attorney as to incrim¬ 
inating* nature of testimony, im¬ 
material 

■\Viiethei an attorney who 'oK.nm- 
incd tin List d at the inquest told 1h(‘ 
truth or not in infoiminK aet us( cl 
hetoie signini;: Ihf Ustiinonv that hf j 
did not Know whi tlif'i il would t U* it 
or iiKTinun.ile act used is iminali n- 
sl—lOpps V Stale, INK 491 102 

Ind 539 

18. Wis—Andtr-.on v Proceed in#?s, 

3 14 NW 112, 123 Wls 601 

19 Tnd—Evnns v Stale, 155 NE 
20 1, 199 lud 55 

SO. Miss—Steele v State, 24 So 
910 76 Miss 3S7 

Mo ' State V Lavid, 33 S VV' 28, 131 
Mo ISO 

N y —People V I'lolinoux, 61 NE 
2SG, IbS NY 26t, (>2 L K A 103, 10 
N Y Ann Cas 2.96 
30 CJ p 283 note 91 

21. Ala—Jones v Stale, 25 So 204. 
120 Ala 30 1-Wilson v State 20 
So 115, 110 Al.a 1, 55 Am S U 3 7 
Anz—Mjraiidci v Slate, 26 1‘2d 211, 
42 Anz 358 

Idaho —Stale v McClurgr, 300 P 898, 
50 Idaho 762 

Ky —Pruett V Commonwealth, 250 
SW 131. 199 Ky 35. 
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-tvm—ShivTcl V Stale. 192 NW 386. 

ISO VVis 1S., 

U) C J p JS) null 89 

22. Idaho St ili v MK^urs SHOP 
S98, 50 Idctiiu 7 6 2 

K^ - r*rii( tl \ i'(»niinoijwe.Tllh, 290 S 
W 111] 99 K V 19 
Wis—S tale v Llojd 1 I9 NW .914. 

192 Wjs 24, Ann ('.IS 19 1 4C 41.9 
30 C J p 2Si note 8') 

23. Ala—AVilson v State, 20 So 

419 no Ml 1 9 9 ^rTlSFl 17 

Me—State V (Iiln'in, 91 Mi 2tl6 
Mm—S trile V \3 isdom, 21 S \V 1047, 
1 19 Mo 5 )9 

24. Kv—PiLUlt V t^ornnionwealth, 
2.90 SW in. 190 K\ 19 
Barden is on him to show that the 

L IT( unist iiu ( H and tin piibhc tetl- 
uiK wen. ‘-'IK h as to amount to a cotn- 
jTuNion to lc’'^tilv at the inauesl — 
Pruett V t’oiTiTTionwealth supr.a 

25 Colo--Tuttle v People, 79 P 
103,9. -53 (Vdo 24 3, 70 L li A 3 3, 3 
Ann i^is 51 i 

26. Va—Thannl v OonuTionwi’alth, 
111 SE 259. 132 Va 795 

27. Cal—JVuple V Neaiock, 102 P 
.913. 10 <\il \pp 4 90 

I 30 C J p 28 4 note 91 

28. U V.i—Slate v Hohhs. 17 SE 
380, 37 WVa 812 

29. N Y—People v Slrollo, 83 N E 
673. 101 N Y 42. 
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Person jointly accused. A witness for the de¬ 
fense, who was originally included in the indictment 
with accused, but as to whom it has been nollcd, 
may be required on cross-examination to state what 
he said when examined before the coroner, if he 
was not under arrest at that time,'^^ but under some 
statutes, the testimony before a coroner, of one 
jointly charged with the crime cannot be used 
against him on the subsequent trial 

§ 309. Testimony of Witnesses 

The testimony of witnesses taken at a coroner’s In¬ 
quest, although taken in the presence of defendant, gen¬ 
erally IS not admissible on the trial for the homicide, 
unless the witness himself Is not available 

'I'he testimony of a witness taken at a coroner’s 
nujucst, although taken in the jiresence of defend¬ 
ant, who did not contradict it,*^2 ^ a general 

rule admissible on a trial for bomicuk,^*^ where the 
witness IS jiresent However, under jiroper cir¬ 
cumstances, as where such testimony was taken 
at the inquest m the prisciiti of accused, with an 
ojijiortunity to cross-ex.iminc it is admissible 
where the wutness has since died,‘^^ or has umoved 
fiorn the stale,but there aie decisions to the ef¬ 
fect that the testimon> is imulmissible if tlu wit¬ 
ness has rcmo\eel fiom the state or cannot be 
found The f.ict th.it the witness is ill is not 
sufficient to leiidiT his testimony before the coron¬ 
er admissible^’’ The court in.iy utuse to comjiel 
the coroner to ])roduce the teslimoin of witnesses 
at the iTKiucst, which has not closed, but is in prog¬ 
ress 


When admissible, such testimony may be admit¬ 
ted for the purpose of contradicting the statement 
of the witness made on the trial of the person ac¬ 
cused,but not to prove the existence of any fact 
deposed to by the witness "*2 Opinions of witness¬ 
es at the inquest on an ultimate fact to be deter¬ 
mined at the homicide trial arc not admissible 
Where evidence given on the inquest has been ad¬ 
mitted without objection both sides may use it,^^ 
but where testimony of accused’s witness on cioss- 
examination that be has given certain testimony at 
the inquest is not denied and the prosecution does 
not introduce his testimony at the inquest, accused 
is not entitled to introduce it Where accused’s 
witness has been ])ci nutted to show that at the cor¬ 
oner’s inquest, wlurton bis testimony was claimed 
to differ from that given on the trial, he requested 
that corrections be made in bis deposition, evidence 
as to the rcs])onse made to the request by accusc'd’s 
attorney is projicily exchided 

§ 310. Verdict 

The verdict of the coroner's Jury, or the finding of 
the coroner, is ordinarily Inadmissible on the trial of an 
indictment tor homicide 

On an indictment for homicide, as a general rule, 
the finding of a coroner, or 4hc verdict of a cor¬ 
oner’s jury as to the manner and c.iusi. of the death 
of deceased, is not admissible in evidence for any 
[lurpose In Louisian.i, however, the jiroces-ver- 
])al of the coroner's in(|iiesl is admissible in evidence 
on the trial for homicide to show the death and the 
cause thereof,'^^ although it cannot b^' used to fix ac- 


30. S C--Sl.'iti* V TMernman, IJ S rJ 

r.i 9 ;i sr ic 

31. Aik—Hunri \ 2 Aik 2J9, 

Am 1> 54 

32. Mo Stall V Mullins It S W 
62r. 101 Mo .114 

33. Idaho—Stato v McC^lurfc ?0() I’ 
SOS, 50 Idaho 702—Slat, v Squiios 
OS I* in, I.") Idaho r.l".—Stale v 
CoKoran 6J 1’ lO'M 7 Idaho 220 

Mith IN ople V Di AViU, 200 N AV 
562, 2.13 Muh 222 

30 (' I ]) 2S1 note 1 

34. Cil —Veoph v Hi'iieock, 102 P 
513. 10 Oal Aj>p 450 

SC—Slate V M(LUmurro\, 34 S T. 
33 

35. (la * (^ampbi'll v State, 110 SE 
S07. 155 (la 127 

Mh}i--PK>ple V !)<' Witt, 20l> N W’’ 
562. 2 33 Mi(h 2 22 

Tev - -Piv parte Me\eis 26 S W 106, 
3 3 Tex Cr 204 

30. (la — ('’arnph.dl v Stele, 116 SE 
807, 155 Cla 127 

Ea--State v McNiil, .33 Ea \nn 
1 132 

Pa—M( Eain v. Commonwealth, 1)0 
Pa. 86 


|S(’ State V Campbell, 30 S (. E 

I 121 

OVx -En parte Movers, 26 SW 106, 
31 T. \ Cr 204 

Testimony taken In absence of ac> 
cubed at the* inquest althoimh t.iki ii 
down in ’v^ritinK h\ the eoroniu, 
sieiitd l>v the witness and retuinert 
lo the (l»ik is not conipctint evi 
rj. m . i^ainsi a.. u-.ed after Ihf d.Mth 
of til. Wltlirws - Slate V Campbell, 
10 S C E 12 1 

37 Te\—Johnson v State, 10 SW 
2 13, 26 T«\App 631 
3C \la - - Svlvosti 1 V St.itc, 71 Ala 
17 l>iipin \ State 33 Ala ISO 
7 ; Am I> 122 

Aluli—I’eopl. V ll( AVitt, 206 N AV 
'.(>2 213 Muh 222 

N-' —Slat! \ aiMd\. 83 N 613 
3D P.i—MiEain v Conimonwi ilth, 
00 Pa .SC 

40. Idaho State v Coitoran 61 P 
J011. 7 Idaho 220 

41. Ill—People V Gleilsmann, 1U7 

N i: 557 161 Ill 165 

Kv—'C Intel Imrv v <'oinmonweallli 
1 S W 2d 076, 222 610 

30 CJ P 283 note 10 
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42. Ill —Ritter v People, 22 N E 
605 1 30 Ill 255 

Va -AA^'orineh v v Commonwealth, 10 
Gran 658 .51 A^a 65S 
10 C T p 2SI note 11 
43 Cal -rNnj.l.' V Re.d, 5 2 P 8.35. 
5 (m I M1 e p (’a s 057 

44. Moll Teojil. \ Dawd SO V A\^ 

516 127 Muh 110 

SC—Stal( \ T.'irN, 23 SC 603 

45. Ill—Hallou.iv v IN ople 5t N 
E 10 10, JSl Ill 5 14 

40 Muh -iNoplt V Ml Anon 70 N 
W 914. 121 Aluh 1 

47 A1 iss — 111 lekvv 1 .11 v State, 146 

So 62S 166 Miss 524 

30 C I p 2S1 note 18 

48 Ea—Stall v ]Ia\den, 131 So 

,5 7 5 171 l a 105 -Slati v Davis, 

11(1 So 7 11 162 Ea 500—State v 

loimi 100 So 51 161 Ea 518 

.30 C J [) 2S1 note 10 
Delay in filing’ 

Tlmt proi,es-vI rhtil ol loioner’s In- 
(pu L vas nUd inoie Ih.in fl\e days 
fitlii iiHiuesl did Mol inaki it inaa- 
mi 111 muidiT piose^ulion—- 

Si lie V Harden, 131 So 575, 171 Ea. 
495 
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§311. Method of Proof 

A coroner’s record or minutes of the evidence taken 
at the inquest may be admitted on the trial, and gen¬ 
erally parol evidence of the testimony taken at the in¬ 
quest IS not admissible unless a proper and sufficient 
record thereof is not available. 

A coroner’s minutes, or a record of the evidence, 
the correctness of which is properly proved by oth¬ 
er testimony, is admissible on the trial ,^0 but where 
a transcript of the evidence is introduced for the 
purpose of contradictinp; certain witnesses, it should 
cont.iin only the evidence of such witnesses The 
coroner, or a member of bis jury, may testify as to 
matters that came under his observation on the in¬ 
quest and the coroner may give oral testimony 
of matters brought out on a preliminary investiga¬ 
tion prior to the final inquest,®^ and as to volun¬ 
tary acts of accused in the course of such investi¬ 
gation ,^4 but oidiTiarily parol evidence of the testi¬ 
mony given is not admissible, when the record can 
be used Where, however, the testimony at a 
coroner’s inquest is not reduced to writing,or has 
become lost,*''^ or the proceedings before the cor¬ 
oner are so irregular that the uritten examination 
IS not admissible in evidence,or the coroner’s 


written report or transcript is not regarded as con¬ 
stituting the best evidence of statements or testi¬ 
mony on the inquest,^^ parol evidence of what was 
sworn to at such inquest is admissible as being the 
best evidence procurable, even where the statute re¬ 
quires the testimony at the inquest to be reduced to 
writing,^® but the proper foundation for secondary 
evidence must first he laid.®^ Where a witness at 
the trial is shown his testimony before the coron¬ 
er, and admits his signature thereto, and it is then 
ofifered and admitted without objection, it is error 
to refuse to allow it to be read in argument on the 
ground that it was not sufficiently identified A 
physician employed by a coroner to make a post-' 
mortem examination is not rendered incompetent to 
testify to the result of his own autopsy by the fact 
that the law requires the coroner to make a record 
of his inquest If officially transcribed notes of 
accused’s testimony at the inquest is admitted with¬ 
out objection as an entity, it should be read to the 
jury as an entity ^ 

Informality in the certificate of death, in that 
there was no proof of the officer’s signature, and 
the purported proces-verhal did not have th^* sig- 
natuies of the members of the coroner’s jury, is no 
ground for its exclusion ^5 


49. La—State* v Parker, 7 La Ann 
8.*? 

30 C’ J p 284 note 20 

60. (la—Mack v State, 1.38 SE 153, 
164 (Ja 250 

N .T—State V ManRino, 156 A. 430, 
108 N .1 Law 4 75 
Stenogrxupliic record 
Ga--Ma(k v .St.ih, US SE 153. 164 
a a 250 

A coroner’s minutes of evidence 

an aflirii'ssihh- wti< re they consist in 
part of the pTisonir’s own eviderw o, 
and nq to the remainder, of evidence 
of another for whose ver.'K Ity the 
prisoner \ cu( hed - Lovett v State, 
60 <Ja 257 

61. Kv—t'anteiburv v Common¬ 
wealth, 1 S W 2d 975, 222 Ky .">10 

52 Kv —Piuell V Commonwealth 
251) .S W 1.31. 199 Kv 35 
NI Slate V J'owell, 7 N'.Tl.aw 214 
As to voluntary admissions 

Mc'rriheis of former’s iiiry or cor¬ 
oner rnav testify regarding a( cused’s 
volutuary admissions made at cor¬ 
oner's inquest—State v McClury;, 
800 I’ 808. 50 Idaho 762 


As to wrltingr down only part of tes- 
tlmony 

The coroner may testify that, as 
he was not a stenoprupher, he wrote 
down only the Important parts of ae- 
cusc'd’s tpsllmvinv at (he inquest — 
State V Patje, 136 So 609, 173 La 
279 

53. NY—leoplo v Strollo, S3 ^ E 
,573. 191 N V 42 

54. SC’’—St.ite v Sanders, 56 SK 

35, 75 S C 409 

55. Ark-Dunn v State, 2 Ark 229, 
i."> Am 54 

10 C .T p 284 note 21 
56 \rk—Nelson v State. 32 Ark 

192 

Ill — Lyons v I’eople, 27 N E G77. 
1 17 Ill 602 

Kv—T’ruelt v (’’ommonwealth. 2.’)0 
S VV Ul, 199 Ky 35 

57. N J —State v Maii^inu, 156 A 

130, 108 N J Law 475 

58. Ind —Drown v State, 71 Ind 

170 

59. Ga—^Chfton v Stale, 2 S E 2d 
102, JN7 Ga fA)2—Bradherry v 


Stale, 154 SE .351 170 (la 870— 

Green v State, 52 SE 431, 121 Ga 
34.3 

La—State v Lazarone, 57 So .532 
130 La 1 

00. Fla—r.ennf rt v Slate, 63 So 
842, 66 Fla 369 

Idaho—Slate v M( (’'lurg, .300 P 8^8. 
50 Idaho 702 

01. Ind—Woods V State, 63 Ind 
3 53 

Evidence grlven hy state’s witness¬ 
es ril an rnquf si lx fort ,i justic o of 
the peace js not admissible on the 
trial, wh(*re no predu ate has been 
laid—Ec'ad v Slate, 50 S W .3.52, 40 
Tex Cr 265 

02. Muh —People V Dowd, 86 NW 
546 127 Mich 110 

63. Mo—Stale v Vaughan, 53 S AV 
420, 1.5 2 Mo 73 

64. Mcmt —Slfilx V A skin, 3 P 2d 
654, 90 Mont 391 

65. La--State v Hopkins, 42 So. 
660, 118 La 99. 


See Vol. 41 for §§ 312 to End 
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Ahaiidoninont of highways, 130-1 py> l(W>r)-1071 
Si*o, also, Varatioii of highways, goiH'ially, 
post 

Ahull ing owneis as affooted, § 170, p 53 
Ac((‘i)tance of now road in place of old, § 131 
Thus, placing on higliway, § 133 
Hnidcni of pi oof, § 130 

Consti nctioii or i(a»air, tailuio in lospoot of, § 
13‘J 

(^ndinnod oxistonco, piosnniption as to, § 130 

C^)nlMmod iiscm, c'ffc'Ct ol, § 120 

Gontiacts ioi road woiU, ^ 20^1, yi 127 

I).linage's, (pialiliod ah.indoninc'nt, 131, yi 1008 

Deviation Jioiii ('st«d»lisIiod w^n, 132, 135 

Duialion of nonnsc'i ^ 131, yi 10(57 

Km*! o.uhniont, c'ffc'c t as, (( 133 

KntiiC' ^^ldlh, l.uhiTO to iisc' as, 131, y» 10(58 

Hslaldishmont as state' loiite', 170, yi 52 

Ksloppe'l as to, § 120 

Ohsti uetion eicMting, ^ 133 
K\ide'nee', § 130 

Faihiu' to oyien, eoiistiuet oi ic'paii, § 132 
Fe'iicM's, yilaeing on, ^ 133 
Gates, ydae mg on, § 133 

Tnly)lo^ einent oi re'yiair of ahandoned load, § 183 
Tntc'iition, ^ 130 

Noniise'i fonpled with § 131, j) 10(5(5 
Laehe's, damages as iiaiied hv, § 131, yi 10J5S, 
11 71 

Tioe al ass(‘smne'iits, effe'ct ot ^ 20(5, n 10 
Tioss ol iiglit to use by, 130 
Minute's of suyM'iMsoi, showing by, ^ 1*^> 
Mistake', deviation fiemi establislieel way In, § 
135 

Nen highway, building ot, 134 
Noiiuse'i. § 131, ])J> 1(K5(5-10(50 
<)l)s| 1 lie turns Ol e*ne*ioae Imieiits, 

Hlleet eif, 133, 210 
Inability fen, § 120 
Oc'casional iim\ 131, yi 10(58, n 52 
Oliening of, failuie in le'syuMt of, 5 132 
()|M'iation and efte*e*t of, 120 
Partial nouiiser, § 131, yi 10(57 

Pent ion of highway, eonsti uetion of, 170, yi 37 
Pieeaiitions against use, § 2(50 
1*1 e'sumyitions, 

(Vnitinue'd e'Xiste'iiee, 130 
Nonusei, § 131, i> 1007 
Qualified abaiidoiiiiu'iit, § 171, p 1(H57 
Ke'\eision of title, § 137 
Slate highways, ymst 
StatutoM ynovisioiis, yiost 
Use of iK'W load in yibice of old, § 134 
Vacation of highways, ge'iie'i all>, yxist 
Vestc'd lights, c'ff»‘<t on, § 130 
Abate'ine'iit, 

Diaiiiage nuisaiite, § 188 

40 C J 8. 


Abatement—rontinned, 

El loiie'oiis taxes, 8 201 

Nuisance', abutting ow'iieis, rights of, § 143, p 
1085 

Obsti ue'tlon and one i oaehiiient, pidgmeiit for, § 
228, p 230 

Able-bodie*d male reside'iits, woik on roads (t 307 
AlMilishnn'iit, highway oi load distiie'ts, § 152 
Abiogation, e'ontiaets foi load woik, § 208, yi 102 
Absolute duty, rc'yiaii, § 178 

Absolute' ne'e e'ssit.\, e'stablishnient of highw’ay as i<*- 
epiiiing showdng of, 2(5 
\bstiact se'iise, use ot teiin in, § 1, yi 010 
Abutting ow ne*rs, 

Ab.indone'd highway, liability foi injiuii's causi'd 
by obstniction on, 255, yi 20(> 

Ae e*ess, 

Damage's foi interi uyition of, § 143, p 1085 
Tniiiiie'tion against inte'i feie'iie e wnth light of, 
113, p 1087 
Pight of. § 141, i> 1081 
Ae*tions foi damage's, § 143, yi 1087 
Ade'eiii.ite' leinc'dy at law, inpmetieni as yneclnded, 
^ 143, l> 1088 

All, e'ase'ine'iit e>f, 1 11, p 1080 
Ayiymi te'ii.mt ease'inent, g 141, yi 1080 
P>i idge's, 

Aeee'ss to ayiynoaehes of, § 141, yi 1081, n 5 
Itight ayiyil.v iiig tei, g 141, yi 1(>K0 
(’enimion light enioye'el b>, § 141, y» 1070 
(’oust I IK lion .iiiel impio\eiii('nt, ehity as to, g 177 
p 28 

Damages, inainte'iiaiice of action for, § 143, p 
1085 

DeM.ition e)n land e>l, iigtits as tei g 140 
Disyilay aehi'itising lights as to, g 141, yi 1083 
Dite lie's, light tei dig, g 112 
Drainage 

Enleiing on land eif fen diamage' yaiiyiose, g 
18(5, i> (53 

Injnnctieni te> piote'ct tioni inini>, g 180 
Inability ten iiijui les to, g 1S(5, yiyi 50, (>3 
l*e>imitling ehainage' in luitiiial eoiiisi', § 18(5 
yi (51 

Right to di.iin inte), g 18(5, y3 (5(5 
Dine wa>s, i e'sti le tioiis as tei, § 141, yi 1082, n 15 
E.ise'iiie'iil of, g 141, yi 1080 
Eie*e tmc'iit, leineeh l)y w .n of, g 143, p 1085 
E^teijiyn'l, mjniieiieni against eih 4i lie turns or em- 
e leiae hnie'iits, g 143. yi 1088 
Ilite-liing yiost, light to e*enistnict m, g 141, p 1081 
lee* on sielewalk, lialnlity m n'sy,ect of, § 258 
Ine ide'iital daiiiagi's, light to it'eeixer for, g 143, 
p 108(5 

liigicss and e'gu'ss, ymy ejiu'stioii as to light of, 
g 143, y> lOSO, 11 07 
liijniK'tioii, g 143, p. 1087 
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Abutting owners—Continued, 

Injuries from defeats or obstructions, 

Care required ot, § 254, p 292 
Liability for, § 255 

Lateral siipiH)it, 

EascMUcnt of, § 141, p 1080 

Injunction against inteiferencc with, § 145, 
p 10S« 

Liability, injuries fiom defects or obstructions, 

{| 255 

Light, easement of, $ 141, p 1080 

Mateiials for consti in turn or lepnir, taking from, 

§ 180 

Method of work in construction and maintenance 
as subje<*t to rights of, § 179, p 5(> 

Moving buildings, use of highway for, § 142 
Nuisance, abatement of, § 145, p 1085 
Olistriictions and encroachments, § 142 
Damages foi, § 145, p 1085 
Iniiinction in lespect of, ^ 145, p 1087 
Liability for iKumitting, § 255 
Remedies as to, § 14,5, p 1084 
Overpasses, 

Access to ai>pron( lies, § 141, p 1081, n 5 
Rights as apiilying to, § 141, p 1080 
Parking heavy highway machine!y on lands of, 
liability for, § 212, p 205, n 85 
Permanent iiijuiy, damage's foi, § 145, p 1080 
Pipe liiK's, light to lay, § 142 
Piivate purrmses, use of highway loi, § 142 
Private rights in, ^ 141, p 107i) 

Proc’cdure, inpiiKtion against obstructions or eii- 
cioachments, § 14,5, ji 1089 
ProiM'ity rights in, 111, p 1080 
Public rights ot, § 141, p 107J) 

T’unitive damage's, lC'c•o^erv of, § 14,5, p 1080 
Rc'gulation of rights, ^ 141, fi 1080 
Remedies, § 145, pti 1084-1089 
Restriction ot lights, 141, p 1080 
Rights of, §5} 1 11-145, IIP 1079-1089 
Sidewalks, 

Liability foi c*ondition of, 255, 258 
Right to construct, ^ 141, p 1081 
Snow on sidcwvalk, liability in lesiiect of, § 258 
SjH'Lial assessments, liability, § 297 
State highwa>s, 

Abanclonmc'iit oi relocation as affecting, ^ 179, 
p 55 

lioeation as affected by lights of, § 179, p 50 
Stc'pping stones, light to place in, § 141, p 1081 
Subordinate natuie of rights, 8 111, p 1080 
5Vinpoiaiy injui>, damages for, 8 14.1, p 1080 
Tiees, i)ost 

Tiestles, property interest in, § 141, p 1080, n 99 
Vac-ation of highways, 

Notu'e to, 119 
Renionsti anc e by, § 120 
Vested intc'iest as precluding, 115, p 1048 
View, light of, 141, p 1085 

Waivei, injunction against obstruction or eii- 
croachnu'iit, § 145, p 1088 
Waste, remedies as to, § 145, p. 1085 
Windbreak, 

Easc'nient to have tiees lemain as, § 141, p 
1080 


Abutting owners—Continued, 

Windbreak—C^ontinued, 

Injunction against (ieatrnctlon of trees serv¬ 
ing as, § 143, p. 1088, n. 88 

Ac'ceptancc', 

Contractois’ bonds, necessity, § 210, p. 159 
Highway established by legislative act, § 50 
Road work, payment as dependent on, § 209, p. 118 
Aec^ess, 

Abutting owners. 

Damage's for intenuption of, § 143, p 1085 
Injunction against Interference with, § 143, p 
1087 

Right of, § 141, p 1081 
Drainage interfering with, liability, § 186, p. 60 
Obstruction emitting off, 

Ac-tion for damages, § 228, p. 229 
Injunction, ^ 226 

Accounting, highway officcia, duty of, § 170 
Acquiescence', 

Advc'rsc iisc'r, § 16 

Establishment by statutoiy proc'oedings, waiver 
of defects by, § 76 

Presciiption, ostalibshmont by, §§ 9, 16 
Actions, 

Appeal and error, post 
Hoards oi c-ommissicms, § 159 
Constiuctioii, improvc'ment and repair, 

Contracts for, 211, pp 193-204 

Itecoveiy of damage's, ^ 216 
Contractois’ bonds, 210, jip 177-195 

(\)ntiacts foi load woik, § 211, mi 195-204 
Diainage, leco^(‘Iy toi injuries resulting, § 186, 
p 67 

Highway bonds, enforcement of liaiiility on, 
158,’ p 1129 

Highway othceis, lules governing, § 175 
Injuries, 

Defects or obstiu(tions, iec-o\eiy tor, §§ 276- 
' 282, pp 525-544 

Use ot higbw'ay, letovc'iy foi § 246, pp 272- 
278 

Olistnution and ('iicioac brneiit, iKist 
Ta^es, 

(’ollc'ctioii by, § 290 

Coiiipelliiig apiiortionmc'nt of piocceds, $ 292 
Taxpayeis, 

Right of action, § 511, p .‘194 
Timeliness, i 511, p 597 

Use ot highway, iniuries resulting, § 246, pp 272- 
278 

Adaptability, stale highways, considc'iaticm in locat¬ 
ing, ^ 179, p 45 

Additional levy, taxes, § 287, p 5 49 
Adequate K'lnedy at law, 

Ahutliiig owmi'is, injunction as prc'cludod by, ^ 
145, p loss 

Vacation of highway, injunction piecluded by, J 
127 

Adjolmiig nuisance, injiiiies caused by, liability tor, 
§ 255, p 296 

Adjoining owneis Abutting owners, generally, ante 
Adjoin iiment, 

I Boaids or commissions, S 1^>6 
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AdjouT nment—Continued, 

Kstablisliinent by statutory proceedings, § 51), p 
978 

Appeal in, § 87, p 1017 
Vacation of highway, proceedings for, § 121 
Admini.strntivo exinaises, highway funds, payment 
from, § 176, p 23 

Administrative powoia, lioards or commissions, § 155, 
p 1104 
Advances, 

Coiisti action, impiovemeiit and lepair, recoveiy 
of, § 206 

('onti actoi s’ bonds as covering, § 210, p 167 
Adverse user Establishment liy prescription, usei oi 
recognition, geneially, post 
Adveitising, 

Abutting owners, right to display advertising mat¬ 
ter, § 141, p 1083 

Bids, eonstiuclion, impiovemeiit and lepair, con- 
tiacts foi, § 208, p 96 

Use of iiighways for, legislative control over, 
217, n 67 
Afhdavits, 

Construction, impiovement and repaii, petition a<- 
companied by, § 192 

Establishimuit by statutory proceedings, jiroof ol 
notice by, § 46 

Woik on loads by taxpayeis, pros(‘cution for fail- 
uie or lefusal, 309 

Ag<‘, 

Highway ofticers, (pialififations as to, § 161 
Woik on loads, exemption on gioiind of, § 307 
Agi'iits ()fh((‘is and agents, geiKuallj, iM>st 
AgrceiiK'iit (’onsent, geneiallj, post 
Air, abutting owner, easement ol, § 111, p 1080 
Alignmeiit, state highways, relocation to shoiteii, 
179, p 49 
All(‘ys, 

Highw ay as iiu biding, § 1, p 911 
Highway funds, allot ation loi use on, 176, p 13, 
11 5 

Bublit highway as including, 1, p 914 
Bo.ids as including, § 1, p 917 
Allot at ion, 

Ilighw'ay funds, counties, 17(», p 13 
Stall' highway funds, 176, p 10 
Altciation, 112, pp 1032-1017 

Agieement, lelocatioii ot loud l)>, 100 

AineiidiiK'nt of p(*tition, 101 
Amicable proceedings, § 100 
Ajipt'al and eiior, 8 109 
Costs on appt'al, § 110 
Appeal aiK'O, vvauer of notite by, § 103 
Bond, apiK'al, 109 
(’(*1 tiorai I, J} 109 
Change in course, § 96 
f’ollateral attack, older foi, § 107 
C’oinniissioiieis, § IIK) 

('oiiipensation of vK'wers, § 106 
Coiulusiveness, 

Ordei tor, § 107 
Report of viewers, § 106 
Conditional oidei, § 107 
Continuance, hearing on petition, § 105 
Continuation of old road, § 111 
Costs, proceedings for, § 110 


Alteration—C^m tinned. 

Dedicated highway, § 98 
Description of road. 

Order as required to contain, § 107 
Petition as reipiired to show, § 101 
Discontinuance resulting, § 111 
Discretion, iiidiciai interference with, § 109 
Effective date of order for, 8 111 
Estopiiel in rcspi'ct of, § 108 
Exceptions, report of viewers, § 108 
Exjienst's of, 8 112 
Filing of oidei foi, § 107 

Fiecholdors, viewers as required to be, § 106 

<bounds of, 8 99 

Hearing, proceedings for, 8 105 

Highw^ay or road districts, § 150 

Injunction, § 109 

Investigation in respect of, § 105 

Iilegulaiities, review as to, § 109 

Judgment, proceeding for, § 107 

Judicial su])er\ision, 8 109 

Jill isdiction, certiorari in case of want of, § 109 
Jurois, 8 106 

Nctessily as essential to, 8 99 
Notice, 8 103 

Cbj(‘( tions, pioceedmgs foi, § 108 
Cjieiiing of highw'ay as ess<*ntial, 8 98 
Opeiation and t'ffect of, § 111 
Oidei foi, 8 107 

Oiiginal plot ceding as essential, § 100 
Paities, piocet'diiigs foi, 8 102 
Petition, 8 101 

Withdrawal of ix'titioneis, 8 102 
Plans for iinpr()\enient, § 179, p 37 
I*ow’er to altei, 8 97 

Pioct'eding^ foi, §§ lOO-llO, jip 1035-1045 

l*it)of of notice, 8 103 

Public Intel('st, 8 

Ratification of ordei for, 8 107 

R( (oiniuitiiK'nt ol lepoit of \ieweis, 8 106 

Ret oidatioii of ortiei for, 8 107 

R('-e^tal)lislinient t»f load discontiiiuod iiv, § 111 

Relocation, statutoiy proMsions lespecting, § 112 

Rtuuoiisti aiK t', 8 104 

Waiver of notict* by filing, 8 103 
RejM^rt of viewers, etc, 8 RHl 

Res pidicala, decision on pi e\ Ions ajiplication as, 
8 107 

Resolution, luocoodings liy, § 102 
Roads sub)ect to, § 98 
Routt', statuttu> autboiitv, 8 179, p 37 
State highways, § 179, p 48 

Agieements not to altei, 8 179, p 50 
Statutoiy pioMSioiis, post 
Su|H'M isitin of couit, § lOt) 

Tiial de novo on appeal, 8 100 
l^se of highway as essential, § 98 
Vacation of ortiei foi, 8 107 
Vu'wers, 8 106 

Exct'iition to r(‘iK)il of, § 108 
Want'r, iiotit't', § 103 
Witlulrawal of potitioneis, § 102 
Wiitten pt'tition, necessity, § 101 
Alteinati\e oidei, alteiation of highway, 8 107 
Amendmenl, 

p]stablisbmeiit by statutory proceedings, post 
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Aiii<*ii(lnieiit—rontinuod, 

IVtitioii, 

Alti'iation of bip:liway, § 101 
Highway or load distiu'ts, § 118, p 1005 
Vacation of higliway, § 118 
Petition oi applK ation, (*stahlisliinent l»y stat- 
ntoiy o( (H‘(lings, 4.*!, ."i2 
Ph^adnigs, 

Action^ f<>r iiiiuiK^s fioni dc*f(>cLs oi ohstinc- 
tions, § 270, j) .^28 

IniuiKtion against oiisti lu tioii, § 227, p 220 
Recoids, 

Poaids OT coininissions, § 150 
Kstahhslinient hy statidoiy pioc'cedings, § 71 
Itepoit of \iew(*is, ot('. 4‘stahlisliinent by stat- 
Titoiv pio( i‘(‘diiigs, § 0.‘5, pp OSS, 001 

StaLiitoi> ]nov isioiis, 

Ksinblislnnent, § .'58 
Tax statu I ('s. S ‘*iS5 

Amieablo laoceedings, aiteiatioii of higln\ays, § 100 
Amount, 

(Vniti a( toi s’ iKinds, ^ 210, ji 1.'50 

"Pi axel, stale lngh\vax\‘-, coiisideiation in locating, 

§ 170, I) 45 

WoiU, (onstiiKtioii, nn])ioxeineiit and K'paii, dis- 
(I etion as to, S ITO. P *‘57 

AiicKMit lines, Hdocation. alteiation l>x’ nie.iiis of, 
112 

Aia k‘iit lecoids, eMstenc(* of liigliway, piesiiinplioii 
ai ising fioni, 01, p 1020 
Animals, 

(’’out 1 a<'toi s’ bonds, claim for f<M*d foi as XMtbin, 
^ 210, p 104 

Ibistniing on, J? ].‘5S, ji 1070 

Aniu'xation of t<‘riitoi,x, bigbxxav oi road dislrnN, 
§ 150 

Ijialnlitv on Ixind, ^ 15S, p 1110 
AiisxvtM, (onti ai'toi s’ bonds, a( tion on, 210, fi 1H7 
Anticipal(‘d piotits (oiitiad toi load xxoik, umoxcox 
loi loss of, ^ 200 , p 110 
Ant i( ipal ion of i ex (Mines, 

Poaids OI (onimissKMis, 

Apiiro])! lations in. § 15S, yi 1114, n 17 
Poxxei to aiitK piate, 15S, ji 1115 
list* of toi bigb\xa.v puMioscs, J? 17(>, ii 0 
Ajipeal and cmioi, 

Altei ation ol liigbway, pi od (‘dings loi, § 100 

(’osts, no 

Poaids oi eoinimssions, lexioxx of oideis ol 
15(» 

C’onstiiiction, iininoxeineiit and lejiaii, i»io<(‘ed 
mgs for, 100 

(’ontimts toi load work, actions aiising out ol, 
211, p 205 

Damage's as K'sult of (onsli iiction and mainti* 
naiK (‘, a( tioii toi, 210 

Kstablislmu-nt by statiitoiy pi o( ('edings, post 
lligbxxa> Ol load distiuts. i)to<‘<*edmgs to estab 
lislil § 14S, p 1007 
Local ,iss(‘s'^nu*nls, |i| ,‘5(K), p 57S 
Local a'‘Sessin(Mits, enforcc'inent of collectioii, 
504, p 5S7 

laK ation, state* bigbxxays, § 170, p 44 
Obstnictioii and ('lu i oacliiiKMit, iHist 
Piesci ifition or adxeise* nsei, establisliineiit bx 
§ 21 

Kenioxai of highway ofheeis, § 165, p 1143 


Appeal and erroi—Continued, 

Taxes, 

(’ontesting validitv, ^ 201 
Pioceedings to collect, 200 
Vacation of highways, pioceedings for, § 126, pp. 
1000-l(Ki3 

Woik on loads iiy taxpayers, inosecution for 
f.iiliire or lefiisal, 500 
Appearance, 

Altei ation of highway, WMiixM'r of notice by, § 
105 

EstablishiiK'iit bv statntoiy pioc(*ediiigs. 

Waiver of notice* by, § 47 
Waivei ot objc'ctioiis by, K .55 
Appliance's, (ousti iiction, impioxemcMit and lep.aii, 
aiithoiity to pine base-, § 205 
Application Petition oi application, gc'iieially, jKist 
Appoint me'iit, 

Hoaids Ol commissions. § 154 
Highway olTie ers, § 165 
Appoi tionme'iit, 

(^onstinetion, improxcMiient and lepnir, e\])ens(* 
of, 207 

Highxxa.x funds, eoiintie's, ^ 17(i, p 14 
State* Iiighxxay funds 17(t. p 10 
Taxes ass(*ss(Ml toi, 202 

Coinpliane(' xvith statute, 280. p 556 
Appropri.itions, liighxvay Juneis, e'lle'et ot, § 176, p 16 
\ppiox al, 

(’onti ae toi’s bond, ^ 210, p 140 
(’ontiacts toi (onsti uetioii, impioxeiiicnt or re- 
paii, 208, ]) 02 

Appuite*nant e'asc'iiic'nts, abutting oxvne'is, § 111, ]) 
1080 

Ailntiaiy re'gulation, use of higlixxays, ^ 2;i5, p 248 
Aibiti ation, 

(’onstrne tion, impioxement and lejiaii, cont i act 
]noxision foi, ^ 208 ]> 102 
(’('iitiaets loi load xxoik, eontioxe'isv aii-^ing out 
of, ^ 200, 1) 12(> 

Damages as result of (on^tinetion oi inamtc*- 
naiice*, § 216 

Aie'a, local ass(*ssments, e onside'i .ition in apfioition- 
mg be'iie Ids, 208, p 571 
\iie'st. l.i\e*s (olb'ction irx, 2110 

Aildicial iegal entity, ^tate* highxxav commission as, 
^ 155 p 1101 n 4 

Aititieial lighting, poxxei to pioxieh* toi 101 
\-ph.ilt jiateh, iniuix as le'sidt ol slipfiei ine*ss, lia- 
Inlitx foi, 251, p 205, n 7 
Asse'sse*d XMluution, local a‘'Se‘''sml'nt'^ l»as(*d on, 2J)8, 
p 574 

Xsse'ssincMit loll, la\(‘s, making of, ft 280, p 556 
AsscssiiKMits Local ass(‘ssme'nls genc'i.illv, Jiost 
Asse^ssois, local assCs-meMits, 200 
Assignme*nt, 

e’laiins ten ici.id xx’oik, XMilidilx ol, ^ 202 
Coni 1 act loi load xxoik, ^ 208 ji 105 

Moneys due oi to bc'Coiiic* due* on, § 200, jx 
122 

liighi of aetion on, 211, p 106 
Contiac*tois’ bonds, light of aetion on, § 210, p 
181 

laihoreis, light of action against (ontiaetoi, 
211, p VMS 

Mateiialmeii, light of action against coiiliactoi, 
§ 211, D 106 
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AssifJiiimont—Continiiod, 

Offifprs, highway or road districts, § 153 
Assninption of risk, 

Dcfpds or obstiiK'tions, §§ lir>H, 270 
Use of highway, § 240, p 203 
Attorney (Jeneral, 

Highway bonds, certilication, § 15S, p 1120 
Obstruction and oncroacdinient, injunction to coni- 
jx'l removal, § 220 
Attoi neys, 

Hoards or comniissions, emplovinent of, § 158, p 
1114 

Notice of claim for In.piries fiom det(‘cts or ob- 
stiiictions by, § 275, p 323 
Attorney’s lees, 

(’oiistinction, iniiiro\enieiit and leimii, exjx'nsr* 
of, § 201, n 30 

(\)nlIactois’ bonds, lecoverv in action on, 210, p 
102 

Ilifjjbwav iKuids, a( tioiis on, § 158, p 1130 
Hmbwai funds, paMmait fioin, § 170, f> 23 
liocal assessments, delinqneiK v m paNTiK'nt, 304, 
]j 585 

Awiiin{j:s, abiittinp owneis, eii'ction of, 218, n 00 
Hal(onn‘s, abnttinp: owners, ri^bt to enwt, 218, n 00 
HalKv boiso, inpii V when dining on ln;rliwa>, conti i- 
iilon n(‘u:li;?ence, S 274 

l».illots, ronstuu t ion, iiiifuoMMnent and i(*paii ek‘<- 
tion on (iU(»stion, <5 103 

Ibink failnie, ta\('s lost Ihionpb, leiil.icenient of, ^ 280 
ilai 1 leis, 

(’ontiadoi, dut^ oi niaiiitainiii^, ^ 202, p 30*1 
I)(‘l(*(tsoi obst I IK tions, 

Jui\ (piestion as to snni<ien(\ <5 281, p 330, 
n 55 

Pi ote< t(‘d h \, 202, p 307 
Mainteinince on bij?hvNay, 21S, n 72 
Pi(‘ s( I ifitne nsi*, iiitei ru]ition l^^ eiecfion of, ^ 8 
llais, abandonni(*nt as i(*snU of i>l.i< inj^ on hi^b\Na,\, 
133 

Ibithin^, use of lii;rlns.i,\ foi, § 233, j) 215, n 85 
He.ilen ti.uk, lo<.itinj^ hifi:li\\.i\ on, (‘staldislmient In 
statnton ])io((H'diiJK^, 05 

HeddiiiR, eonti.utois* bonds, covei aj;e as (ami) e(jnij) 
nimit, 210, j) 150, n 30 

Heiudits, 

(’onslinction, iminovimieiil and K'paii, deduction 
1 lom d.imaf;('s, 215 

Ili^bwav OI load dis^^rnts, biaaditi'd lands oiilj 
in(‘lnd(‘d, ^} 140 
Lo( al assessinenls, 

Apjioi I lonmiMit, § 208, iip 371-375 
I)eteiinination of, § 207 
K\(eediiU’, ^ 200 
U(‘-ass(‘,ssm(Mit bas(*d on, § 303 
PcMinnd.i jjiass, st.ite bl^;b^\a^s, plantiiifi: on, § 170, p 
38, 11 0 
Hk.N( les. 

Avoidance of heavy vehicle's, ^ 237, ]) 201 
Fi ij^litenim; iioi S('s, liability, S 243 
Law of tb(' load as ai>phinf? to, 230, ]) 250 
Pnsliiim on highway, skN' of load on v^hlch to 
tia\el, 237, p 250, n 0(» 

S.ifi' (ondition, dnl.\ of kec'pinji: IniJfInNay in as in- 
cln-diiifi: ns.e loi, § 254, j) 204 
Usc' of hiKhw ii }, K'gnlation, § 235 
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Hids, load contracts, competitive bidding, § 208, p. 93 
Hillboaids, abutting owners, screening off from high- 
wa\, S 141, p 1(KS3, n 20 

Blacksmith services, contrat'tors’ bonds as covering, § 
210, p 102, n 50 

Blasting, hoises frightened by, liability for injuries, § 
250 

Bh'eding tai patch, bn ycle skidding on, liability foi 
in juries, ^ 2(»4, n 70 

lOind hois(*s, dining on highway, contiibutoiy negli- 
geme, ^ L*7J 

Blind p(‘isons, inpiiic's fiom def(*cts oi obstructions, 
(ontnbutoM n(‘glig(*nce, 2()0 
Bliiepiiids, (onli.i(*ts lot road work, reading into, § 

208, p 104 

Boaid, coni I attoi s’ lionds ns including (iaims foi, § 
210, p B;2 

Boaul of (ount\ ('onimissioneis, (’ount.\ commission- 
eis, gt'iiei alh, iiost 

Boaids oi (oinmi'-sions, 151-BU), pj) 1103-1131 
S('(, also, (’onimissioneis, gciieiallv, post 
Abolition oi, pio lata applitation of moneys, § 158, 
p 1115 

A( lions h\ OI against, 150 
Adjoin niiM'iit, b)0 

AdmiJiKtialne natiiie of duties, 155, p 1104 
Agc'iits. employment of, 158, p 1112 
Allow am e of elaiiiis, 157, p 1110 
Alteiation, powa'i as to, ^ 07 
Aineiidnu'iit, nxoid, ^ 150 
Antieii).ilion of K'vcanies, 

Appiopi i.itions m, 158, ]) lilt, n 17 
Powc'i to anticipate', ^ 158 ji 1115 
Ap])e.il and c'lioi, leiu'w of oidei, 150 
AppointiiK'nt, § 15 1 

Al title Ml lc'g*il c'litity, status as, ^ 155, p 1104, n 4 
lioiiowing inoneN, eineigcMicy jiowc-rs, <5 158, p 
1114, n 10 
Bndgf't, ^ 17(>. )) 10 

Biidgc't law, c'xpc'iidltures limitc'd by, 158, ]) 1114, 

II 17 

(’aj)ac it\ to sue and lie sued. 150 
Claims, 

Allow anc (‘ of, ^ 157, i) 1110 

III omilai it v ol allow anc e, 158, ]) 1110 
(’ollatc'ial attack, piotec'dings of, § 15(> 
Conifiensation, ^151 

(’omjnomisc' oi claims, ma|ollt^ action, 150, n 3.3 
Cemsti nc tion, ini])io\c'lnent and lepaii, 

(’out I acts b)i, 208, jip 'Ml UK) 

1 ic'h'gation of |M*wei to, ^ 177, i> 20 
Coni 1 acts, ^58, p 1112, § 208, pp IK), 100 
Conns(‘l, einploN in-anl of, § 158, p 1114 
Connt\ conimissioneis, geneiallv, post 
Connl\ load commissions, statnloiy pioMsions, § 
155, p 1105 

( ic'alion, § 155, pp 1103-1100, §102 
Disc 1 c'l ion, § 157 ]) 1110 
Discjiialiln ation of mt*mbois, § 170, p 40 
Donations of ecjnipmc'iit, iiowei to leceive, § 157, p 
1111 

Fleet ion, § 154 
EligibilitA, § 154 

Emeigencw, boiiowdiig money In, § 158, p 1114, n 
10 

Emplo.Miient of agents oi servants, § 158, p 1112 
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Boards or commissions—Coiitlmicd, 

Kquipment, power to acquire and opeiate, § lf>7, 
p 1109.11 r)8 

Kstoi>j>el, liability on principles of, § 158, p. 1113 
Exercise of po\^c^s, mode of, § 157, p 1111 
Ex oflfitio members, § 103, n. 98 
Expenditures, 

Autfioiily as to, 157, p 1111 
L(‘RisIativ(‘ control, § 170, p 15, n. 28 
Pranchi'-es, jfiant of, ^ 158, p 1114 
Functions, § 157, pp 1108-1112 
(bneinnicMital iiatcaicies, status as, § 155, p. 1103 
Implied iioueis, ^ 157, p 1109 
Indebtedness, 

Evidence of, § 158, p 1110 
Power to incur, Sj 158, p 1114 
Tnsti ninentality ot statc\ § 157, p 1110 
Investments, § 1,57, p 1111 

Judicial chaiacter of dutu's, § 155, p 1104 
Judicial review of orders, ^ 150 
TiC'pal adviseis, iK»wei to apjioint, § 158, p 1114 
l^c'gislntivc' fontiol ovei, § 155, p 1105 
Local authoiities, st.itus as, 155, j) 1104 
Tiocation, state hijrliways, § 179, ]> 39 

Mac‘InneT>, jiower to ac*c|nire and ojK'ratc', § 157, 
p 1109, n 58 
Majonty, acting by, 8 150 
Mc'ctings 150 
Mcmibcuship, 155, t> 1105 
Minutes, S 150, n 42 

Mode of excucisiuft powei, § 157, p 1111 
Municipal corpoialions, pcoveis as akin to, § 157, 
p 1110 

Natuie of, 155, pp 1103-1100 
Notice, 

Aclioui nment, ^ 150 
I‘oweis of, 157, p 1112 
Nuisance, lialulitv ten, § 100, n 00 
()ltic lal ac tioii, ^ 150 

Oicier establishing state road, apl)ro^al of, § 70, 

fi 1002 

Powei s and lunctions, 157, i>p 1108-1112 
Prc'suini)tions, collatei.il attack on ]Ucjc*cM‘dings, 
§ 150 

Pioc'cedings, § 150 

Public otlic*eis, inc’inbeis as, 155, p 1104 
Puic'liaseis, jKiwcu to make, § 158, i> 111.3 
(Qualifications, § 154 
Quantum meiuit, 

(3aim for seiviccN undei, § 1.58, p 1110, n 32 
Liability on, § 158, p 1113 
(Quasi-luclicaal chaiac'tcM, 4} 1.55, p 1104, n 93 
(Qu.isi public coiiioi atioiis, status as, ^ 155, p 
IKM 

Quoiuin, iM^c*esslt.\ of, § 1.56 
B.itilu ation, 

Pontiac ts, § 158, p 1114 
lndiviclu.ll acts of mcmibeia, § 150 
Rc'coids, § 150 
Itc’gulation of, 4? 1.55, p 1105 
Hejioits, 4} 1.50 
Rc’scMSsion cd action, ^ 1.5(i 
Kc‘\iew of orclc‘l^ cd, § 1.50 

State Inglnvajs, const met ion or maintenance of, 
§ 177, p .30 

Statutory incnisions, post 
Surrendei of ixmer, § 157, p 1112 


Hoards or commissions—Continued, 

Tax anticipation warrants, payment of, § 158, p. 
1117 

Term, § 154 
Tort liability, § 100 

Ultra vires, plea as available against, § 155, p 
1104, 11 95 

Vacation of highway, powei to vacate, § 113, p 
1049 

Validation of iinaiithoriz(*d acts, § 157, p. 1112 
Withdrawal of jiowers granted to, § 157, p 1108 
Bonds, 

Alteration of highway, appeal, § 109 
Const 1 uctioii, improvement and repair, 

Election notic*e, coiitiact contoimlng to, § 208, 

p 101 

Payment of costs by means of, § 204 
BequiTcnnents as to, § 192 
Contiactois’ l>onds, geneially, jiost 
Establishment by statutory proceedings. 

Appeal § 84 
f'ost iMuid, § 90 
Pc'titionoi s 4^ 49 
Highway tunds, 

Expcmdituie of ptoceeds from bond issue, 
§ 176. I) 18 

Use foi payment of, § 17G, p 22 
Highway ofliccu, § 16-1 

BuidcMi cd* ])ioof in ac’tions on, § 173 
Liability on, Si 171, p 11.55 
Peisonal lialubty loi failuie to lequiie, fi 
171, p 1154 

Highway oi load distiicts, post 
Injnncticui, 

Expenditure of pioec'CMls of issue, § 176, p 
24 

Illegal issuance of, § 311, p 396 
(Iflicers and agemts, jMist 
Road caipitation taxes, eollc'c tor ot, § 306 
Road distiicls Highway oi lo.id distiicds, post 
Bonus, coiitraclois’ bonds, cl.iim for as within, Ji 210, 
1) 162 

Bor I owing money, 

(5>nstiuc4ic>n and maintciiaiic*e, funds available 
by, 4i 178 

Highway c)fhc*c‘rs, § 169 

Road sui)Oi visois, (‘iiieigeiic y, § 1.58, p 1114, n 16 
Hcmle\ai ds, 

Highway as incdndiiig, § 1, p 911 
Roads as including, {i l, ji 917 
Bonndaims, highwaj oi load distiicts, § 148, p 1097, 
§ 149 

Bivacli of contract, 

Conti actois* bond, 

(5inse of action fc»r, § 210, p 178 
Cc)\c‘ring damages loi, 210, p 169 
Road woik, defenses in ac'tion loi, § 211, i> 195 
Bi idges, 

Abutting owners, 

Acress to approaches, § 141, p 1081 
Right as aiiplying to, § 141, p 1080 
Highway funds, use foi, § 176, p 19 
Injuiies c'aused by, Irability foi, § 257, p 302 
Bridle path, 

Establishmc'irt, autlioiity to fix width of highway 
as autlioiizing, § 07, n. 31 
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Bridle path—Continued, 

Highway as including, § 1, p Oil 
Ronds as including, § 1, p 017 
Brush, obstruction or encroac'hnient by, § 218 
Budget, state highway commission, § 176, p 10 
Budget law, hoard's or commissions, expenditures lim¬ 
ited by, § 158, p 1114, n 17 

Building materials, temporarily depositing on high¬ 
way, § 142 
Buildings, 

Laying out highway thiough, § 35 
Moving on highways, abandonment of contract, 
liability for obstruction, § 221 
Obstiuction of encroadiment by, § 218 
Removal of, constiuctlon, improvement and re¬ 
pair, § 181 

Bulkheads, franchise to maintain within road, iKiwer 
to giant, § 139, n. 76 

Bulls, lunning at large on, liability for injuries, § 
243 

Bui den of proof, 

Abandonment of highway, § 130 
Conti actois* bonds, action on, § 210, p 188 
Conti acts for load woik, actions arising out of, 
§ 211, p 198 

Drainage, action for injniy as result of, § 186, ji 
68 

Establishment by statutory proceedings, appli 
cation, § 41 

Existiuice of highway, establishna'iit bj statutory 
proceedings, § 04, p 1029 
Highway olHceis, 

Actions by oi against, § 173 
Ciiminal prosecution of, § 174 
IniuiKtuui, statutory proceedings to establish, 
89, I) 1025 

JiiIuiK's fiom defects oi obstructions, actions 
foi, § 280, p 331 
Insti IK tioiis as to, § 281, p 341 
Local assc*ssmenr, setting aside*, § 300, p 380 
Obstiuction and encloacdiinent, jKist 
Pies( rijilion or adverse usei, 

Establishinent by, § 23, ji 941 
Width of way esta]»lished i>y, § 21 
Taxes, inoccHHlings to collect, J90 
'I'axpavers’ ac*tioiis, § 311, 398 

rs(‘ ot highway, actions foi iniuiies, § 216, p 
273 

Vacation cjf highways, 

Injunc-tioii, § 127 

Setting aside pioccvdiiigs, § 126, ji 1063 
Woik on loads by taxpayers, 

Acdion foi penalty on delault, § 308 
I’losecution foi failuie oi letusal, S 309 
Burdensome higln\a 5 s, vacation of, § 115 
Business purposes, use of highway lor, ^ 233, ]) 250 
By-roads, pulilic road distinguished, § 1, p 919 
Call for redemption, highway bonds, ^ 158, p 1129 
Camp e(iui|)inent, contiactois’ bonds as covet ing 
claims toi, ^ 210, p 158 

Cancellation, contiacts for road woik, § 208, p 102 
Candic's, conliactors’ bonds as tovciing c'laiins for, 
§ 210, p 164, 11 73 
Carriagc‘ways, 

Highw ays as including, § 1, p. 911 
Roads as including, § 1, p 917 


(’arriers, use of highway, regulation with respect to, 
§ 233, p 253 

(Cartways, teim highways as including, 8 1. p 912 
Cashier’s check, contractoi’s bond, lieu of, § 210, p. 
141, n. 78 

Casual obstiuc'tions, injuiies caused by, liability for, 
§ 257, ji 303 
Cattle, 

Leading oi driving on highvvaj, tight to, 8 23.3, 
p 245 

rnstuiiiigon 8 138, p 1076 

Cattle p.issagewaj, iiialntenanc'e of, duties as to, 8 
183 

C’ellar doois, abutting owners’ light to erent, 8 218, 
11 96 

Cemeteries, 

Highways through, siK'cial pei mission, 8 h 
94 

Public use* of load leading to, estaldishment iiy 
usei, § 5, n 56 

Teiminus of load located at, 8 27, p 948 
Ceitificates, 

Constiuction, improvoim'iit and rc'pair, paynient 
of costs by, 8 204 

Highway bonds, Attoiney (xoneral, 8 158, p. 1126 
Taxes, publication of, § 289, j> 354 
C(‘itihcat 0 s of indebtedness, highway oi road dis¬ 
trict. 

Rights of pm chasers, 8 158, p 1115 
Status of hold(*rs, § 158, p 1120, n 67 
(Vitiorai I, 

Alteration of higlnvay, lemedy by, 8 10^> 
Constiuction, iinpio\cment and lepaii, pioct'cd- 
ings foi, 8 196 

Eiioneous taxatnui, lelief bv, 8 291 
Establishment by statutoiy pioceedings, pr»st 
Higlnvay officers, review in ionio\al pioceed- 
iiigs by, 8 165, p 1144 

Highway or road districts, leview in pioiei^d- 
ings to esfablish, 8 148, p 1(M)S 
Local assessments, leview bj, 8 300, p 378 
Obstiuction and ein loacbriient, leview of pio- 
ccf'diiigs for removal, § 223 
State liigbwajs, leview of baation by, 8 179, p 41 
Vacation ol hlghwa.^s, ic\icw bj, 8 126, p l(Hi2 
Chaiinian, highway administrative Inidics, schs tioii 
ot, § 163 

Change of grade, 

Altciatioii as including, 8 9fi 

Damage lesulting from, li.ibilily foi, § 212, p 205 
Pow'ois and duties as to, § 177 p 28 
Change of venue, c'stablisbment by statutoiy proceed¬ 
ings, apjieal, 8 SI 

Changes Alteintion, genoially, ante 
C3haiactci of road, 

(kjiistiuctioii, lnlplo^cment and repair as at 
tected by, § 183 
Deteiminalion as t«), 8 28 

Presci ijition oi advcise user, establishment by, 8 
20 

Report as to, establishment by statutory pioceed¬ 
ings, § 62, ]) 985 

Character of soil, tonsideiatioii in determining pub¬ 
lic utility, necessity oi convenience, § 27, p 948 
Character of woik, foiistniction, impiovement and 
repair, discietioii as to, § 179, p. 37 
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(’liarRoa, iiso of highway, vehlrles lmiK)sing addi¬ 
tional hill dens, § 234 

(’hecks, Jnghway funds, disbuisianents thiough, § 
170 , p 17 

(’hoice of ways, < onti ihutoiy iH‘gligence of traxelcis 
haMiig, 271 

C’hniches, toiniiiius of public road located at, § 27 , p 
JUS 

Cigaiettes, contractois’ Ixinds as including claims foi, 
« 210 , p 1(>4 

<’ii( Miiistanti.il evidence, 

Injuiles funn def(‘els or olistila tion, establish¬ 
ment by, 1 | 2 S(), p 337 

Piescnjillon oi adveise user, admlsslblllt^, ii 23 , 
p 043 

t’ltaliou, establishment by statutory inoceediiig-, 
42 - 47 , pp 000 005 

<’iti 7 (>iiship, liigfiwav ofhceis ijualiticatioiis as to, 
104 

(’iMl liabilitv. highway ofhceis, § 171 , pp 1152-1150 
(’bum of light, establisbnuMit by jih^sc i ipdon oi 
usei, § 14 

IbiidcMi of jnoof, ^ 23 . p 041 
Piesiimidioiis as tn. § 23 , ii 012 
Wild and unoccupied land, § 11 
(^laims, 

Poaids OT coinnnssions, 

Allowaiic'e of, § J 57 , 1110 

1 iK'gulantv 111 allowance* ol, § 15 S, p 111 <» 
(’onti acloi s’ bonds, 

Pun den ol jnoof as to § 210 , p INK 

Filing of as i)i(*ic<niisitc to n*(o\eiy on, § 

210, j) 180 

rontiads loi load woik, .illo\v.m<*e and iMMucnt 
of, 200 , j) 125 

Higluvay oi load distiids, piesi'iitation ol, § 15 S, 
p 1115 

Inpiiies lioiii (b*f(*(ts or obsti in I ions, iioIkc ot, ^ 
275 , i)p 321-325 
Daniagcs as limited by, § 282 
.Tuiv (piestion.s as to, § 2 S 1 , ji 341 
Pleadings, § 270 , p 320 

Kemedies of taxjiayei in ias(* ol allowame ol, 
§ 311 , p 305 
<’l.issiii( ation, 

lax al a‘'se**sn)ents, beiielits in aiioidame with 
§ 20 S, J) .374 

Itt‘gul.ition, ('\ei< ise of jiowi*! to i(*gnl.ite, § 232 
J) 242 

(’b'ansing (onipouiids, (ontiadois’ bonds co\ei.ige as 
cam]) eciuijnnent, § 210 , p 158 , n 28 
(’leiical Cl lois, 

.Iudgm<‘nt Ol oidei, establislnnent by statuton 
pioeeedings, § 70 , J) 1002 

Oideis .ijipointing Meweis, establislinient by stat- 
iiton t'io< (‘Cding, § .50 ]> 07 .{ 

(’lothing, (ontiactois’ bonds as coM*iing, § 210 , ji 104 
(’oal, conti.ntois bonds as im biding (bum foi, § 2 J 0 , 
J) 105 

(’oal in ])l.nt‘, sjm*( lal assessment, liability foi, § 207 
(’oasting, iniuiu's to pi*ison coasting, liability ten, § 
257 , j> 303 
(’ollaleral attack, 

Aiteiation of highway, oid(*i or judginc'ut foi, 

§ 107 

Poaids Ol commissions, pioccs dings § 15 (> 


(k)llatei al attac k—Continued, 

Coiisti iiction, improvement and repair, proceed¬ 
ings for, § 107 

Establishment by statutoiy proceedings, 
Injunction as, § 80, i> 1024 
Crdei establishing, § 74 

Highway oi loacl distiicds, proceedings to estab¬ 
lish, § 148, p 1008 
liocal assc'ssinents, § ,3()(), ji .377 
Vacaition of highways, oidc*i oi jiulgiiient for, § 
124 

( ’ollcM tioil, 

Local assessments, § 304, pp .38.3-380 
3’a\es assc'ssed for, § 200 

(’ollusiou, coiistiuction, iinpioM'mont and rejiair, bid- 
deis on c'ontiact loi, § 208, ]) tx; 

(’c)lcu of light, establisluiic'nt by jnesc'dption oi iisc'i, 
8 14 

l)elc*cli\e jiioceediiigs to establish, § 1,3 
Wild and uiicKcuiiied lands, § 11 
Colts, lupine's leeeixc'cl Nvhc'n dnving on highway, 
conti ibutoi y negligciu'e, § 274 
(’oiiimissioiieis, 

See also, Roaids or (oinnussions, gen(*iallj, 
ante 

Altc'iation of bigbwa>s, § 100 

(’onstruc tion, imjnoxenmnt and icjiaii, i>ioc*(*ecl 
mgs foi .§101 

Establislnm‘iil Ip statiitoiy pioeeedings, §§ 55- 
03 jij) 072 001 
Ad |C)Ui nim‘iit, § .50, p 078 
Aim'iiclin(*nt ol ic'po] t, § 03, i> 001 
Appomtim*nl, § .50, j) 072 
(’ompc*usal ion, § ,58 
(’omiH*tc*iiey, § .57 

(’one Iiisixc'lic'ss of lejioit § (>3, p 000 
(’onli limit ion ol i(‘i)oit, § 03, p JlOO 
(’ontinii.uicc*s, § .50, ji 078 
Tiiscpnililic'cl jH'isoiis, § 57 
Kligibilitx, § 57 
F(*es. § 00 

Ilc'aimg, notice of, § 00. jip OSl 084 
Ilc'iiimg on lejioit, § (;.3, p 000 
Impioju*! conduct, § .5J). ji 070 
IntcMestecI pc‘isoiis as dis(pialilic*d, § ,57 
li u‘gul.11 i(ic‘v, § 50, i> 070 
Jill isdic tioii, § ,50, p tl77 
Landowneis as cpialihc'd to act, § 57 
Jamitc'd Jill i^clic t ion, § .5J), ji 077 
'M.ijc)Mt> dc*teiiiunation, § .50, ji 078 
Mi‘c*tiugs, § ,50, ]) J)8() 

Notice* of lie.iiiiig, § t»0, pj) 0S1-J)84 
Numbi‘i, § 50 
O.ith, § .50, p 073 
Obi(*c tioiis as to, § 50, p 074 
()bjc*c*tnms to rejioit, § 03, j) J>88 
Pc‘litioners as discjiialitic'd to s(*ivc* ns, § 57 
PlacM* ot meeting, § ,50. ji 080 
Pi oc c'c*dmgs, § .50, ]>]) 077-081 
Pioof of cpialillc .itioiis, 50, ji 073 
Proof ot seiMC't* ol notui* of lieai mg, § 00, p 
083 

Iti‘c*ornmitmeut of repoit, § 0.3, p 001 
Jtc'CMmsiclei ation oi lelieaiing, § 50, 0^0 

Jtc'leieiiee to, § .55 

Kelat lonslnp to interested jicison as dis¬ 
qualifying, § 57 
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CommlsRlonora—Continued, 

Establishment by statutory proceedings—Contiiv 
lied, 

Reixirt, § 62, pp 984~08« 

Ani(‘nflnient, § 63, p 01)1 
Appr(»val or disapiiroval, § 63, p 000 
(\)ii(*lnsiveiiOKS, 63, p 000 
(V)iifirinatioti or r('je(*tioii of, § 63, p OJK) 
I)t*s(*i Iption of road, ^ 62, p 0S5 
K\c*eF)tions, § 63, p 0S8 
Filing of, § 63, p OSS 
Hearing on, § 63. p 000 
Obiections to, § 63, p OSS 
lMo(*o(*dings on, § (W. ]>p OSS 004 
Uncommitment. § 63, j) 001 
Hetnrn of, 63 i)[) OSS-004 
Time of filing, § 63, p OSS 
Refill 11 of inpoit, S 63 pp 0S8-004 
Knles of e\idenee, § 30, p OTS 
Seivice of notice of liearing. ^ 60, p 0S2 
Siibslilntion, § .36, j) 074 
Tii\pa\eis as diMpialilied to act a*^, § 57 
Teintonal jnri'sdn tion, § 30, p 077 
Tinu' ol meeting, § .30, ji OSO 
View, § 61 

WafNei of 11 legnbii ities to, ^ 5t», p 073 
WaiMU of ob)e< lions, 

Notice of lieaiiiig, ^ 60, ]) 0S3 
Plot (‘Cdmgs of, ^ .30, p 0S1 
A'acafioii of highways, § 122 
(Commissions Ho.iids oi ('oniinissi<»ns, geiuMalU, ante 
(Common cameis, 

L. iw of the load as applying to, 23(), 236 

rs<‘ of liigliwa>s b,>, i(‘giiJafions NMth lesjwuf to, 

§ 2.33, p 23.3 

(Coniinon lalioi, t onli at toi s’ bonds, toNtoage as line 
ited tt), 210, j) 1.36 

(’oninion law, it*tUiess thnmg, Iialalif^ at ^ 217 
(’oniijai .iti\e costs, t onsidei at ion in tleft'i milling 
I Mif(‘s oi state lugJiways, § 170, p 41 
(’onipensat ion, 

Ahuttmg tiwneis, damage ft) oi t.ikmg light t>l 
atct'ss, § 141, I) lOSl 
AgtMifs, 15 167 

Poaitls Ol coiiinnssions, § 131 

('onfiatfs foi loatl wtiik, light to and ainonnt of, 

§ 2 i,o, p no 

Fmintnt tloinain, piopeilj t.iken iintlei light ol, 
212, !> 201 
Fmp!o\et‘<, § 167 
Highway olliteis, 167 

M. itiMi.ils for ftnistnit'tion or lepan, ahntting 

tu' n<*i s, ISO 

Pse ol liighw.Ms, ^chides imiiosiiig additional 
hill dens, § 234 
V lew ei s, 

Altei.Uitm t)f highway, § 106 
Estalilishmt'iit by statiiUnv pio( ei'dings, .38 
Ctmijiensatitm insniant*e, liigliwaj tnnds exiiendiiiiie 
ioi iiaymeiit of pn'iniiims, § 176, j) 21 
(’oniiu'ttmt j, Mcwtos, (‘tc , esfablishnitMit by st.itiittny 
])it)C(‘t*diiigs, § 57 

(’tmipetitive bidding, c*onstiiictitm coiitiact, 20S p 
0.3 

t'oiipilaint, 

IiijiMit's tiom detetts or tibsti iictions, actions foi, 
§ 270, p 327 


Complaint—Continued, 

Work on road.s by taxpayers, prosecution for 
failure or refusal, § .309 
Compromise and settlement, 

Rtiards tir coinmissious, § 1.36, n 33 
Damages as lesnlt of construction and mainte¬ 
nance, § 216 
I'Caves, claim ftir, § 200 
Conclusivent'ss, 

Alteration of higbw'ay, order ftir, § 107 
Hids ftn road woi k, 20S, p 07 
Establishmtmt by statutory proci'c'ding, oidm 
(‘slablisbiiig, § 73 
Ueiiort of Meweis, 

Alter atioii of liighway, § 106 
Kstablisbiiient by statutory proceedings, 

6.3, p 000 

Siiivey, est.iidisliment of highway, S (>8 
Vacation of highways, oidei oi jmigiiient loi 
124 

Conditional oidei. 

Alteration of higlnvay, ^ 107 

Establishment hy statntoiy pioceediiigs, § 70, p 
1(K)4 

(Conditional xacatioii, \alidlty of, 12.3 
(Conditions, use of highw^ay, 233. p 240 
(Conditions ])ie(edeiit, 

(Contia( tors’ bonds, actions on, § 210, p 170 
(’ontiucts tor road woik, actions on, 211, j) IfH 
Damages ,is lesnlt of const i ik Lion and mainlt'- 
name, actions foi, 21t> 

Conduits, light to coiistnict in, § 1.3J) 

Contii niation, 

lioial ass(*ssinents, sale of land foi (lelinqnent 
taves, ^ .304, p 3SS 

Ttepoit of McwiMs, (*t( , estahlishiiKMit h.\ sf.it- 
iitoiy fuoiei'dmgs (»,3. p J)00 
Confiscation, hx al asses‘..nient n'sidting in, § 20S, p 
372 

Conflu't of laws (ontimtois’ bonds, 210, p 1.30 
(’ongesied tiailK, law of the lo.id, (‘\< use toi viola¬ 
tion of, 2,36, p 2.3S, 11 6!) 

('oiiseiit, 

AdMMsc ns(‘r. estahlishnimif hy, § 16 
Alteiation of highw.iv, 07 

Keloi ation h\ agi eiuiimit, 100 
Assignini'iit, (oiitnut loi lo.id w'oik, § 208, ji 
10.3 

lligliway OI load distiicts, iii'ation of, ^ 148, p 
1003 

laical assc'ssiniMifs, S 200 
Pi e-Ni I iption, ('st.ihli'^hiiient Iw, 0, 16 
Public lands, laving out highwa.v thiough, § .32 
3'a\es, liighci i.itcol 287 j) .340 
Vacation ot highw.iv ^ 11.3, j) H)47, § 120 
Yaid OI cndosuK*, l.ivnig out higliway through, 
35 

(’oiisidei atioii, ( out i a( toi s* Ixmds^ § 210, p 139 
(Consolidation. ai>peuls, 

EstablishimMil by statutoiy pioceediiigs, § 87, p 
1017 

Highway or road distncts, § 151 
(’oust itutioiial juov isioiis, 

Iloaids and (oiiiiiiissloiis, 

Powers liiiiitc'd bv, § 137. p 1108 
Htute olhcei within, § 155, p 1104 
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CoDsdtiitional provisions—Continued, 

Construction, improvement and rejvalr, § 176, pp 
6—9 

Competitive bidding, § 208, p. 94 
Contracts for, § 208, p 89 
Expenses of, § 201 
Establishment, § 26 

Exeicise of authority to establish, conform¬ 
ing to, § I5l>, j> 960 
Statutory pio(*<*(*dingM, 

Appeals <*ontrolled by, § 78 
Eight to apTHMil (*onti oiled by, § 79 
Validity of statutes governing, § .‘i7 
Highway funds, disbuisernent, § 170, p 18 
Highway othcers, (lualiflcations, § 104 
Highway oi road districts. 

Bonds, § 158, p 1119 
Interest on bonds, ^ 168, p 1123 
Iniuiies from defects or obstinctions, liability 
predicated on, § 249, 8 250, j) 282 
Poll tax, imposition in arcordaru-e with, § 30(> 
State highways, constuictloii and maintenance 
of, § 170, p 11 
Taxes, 

Arnoniit limited by, § 287 
Le\y and assessment according to, § 289, p 
;i63 

PnriKise of levy, § 280 
Submission to vot<‘, § 289, p 368 
Tune toi lev> of assessment, 289, p 361 
ITsc of highway, logulatioiis subject to, § 233, ji 
248 

Coiisti net ion, 

lkjntia( tor s’ bonds, <5 210, p 110 

Obligation as to lalnners and iiiatei lalinmi, 
tr 210, p 119 

Togelbei with contracts, 210, p 143 
Coiitiafts for constrintioii, iinpioierneut or le- 
imir, § 208, iip 89, 103 

Highways (’onsti ii( turn, iiiipioM'mcnt and le- 
imii, geiHMally, jwst 
Oidei, \afation ot highway, § 129 
Statutory jnoMsioiis, 

Boanls OI < ommissions (icated by, S 156, p 
1100 

ConstnK'tioii, impuu einiMit and ic[)aii ol 
Ingliways, ^ 176. j) 7 
EstMlilishiiicnt ol highway, § 37 
Highway or road distiicts, ^ 117 
LcK.il assessments, ^ 296 

1‘owers granted boards oi tom missions, § 167, 
p not) 

ICi'location, & 112 
Taxt's, 286 
Term, Jr 1, p 910 

(’(Mistuu tion iiii])i(>\t'iiiciit and rcfiaii, 176-210, pj> 
6-212 

Alaindoiu'd roads, ^ 183 
Ah.nidoiniKMit, 

tontuKt'^ f(n, § 20i), p 127 
Kailiin* t(t oiMMi, Jr 132 
Portion Ingliwaj, Jr 179, ii 37 
Abrogation ol (onti.Kts foi, ^ 208, p 102 
Absolute dut\ as to, 17S 
Abutting owncis 

Duties as to, ^ 177, p 28 


Construction, improvement and repair—Continu(‘d, 
Abutting owners—CUontiiiued, 

Mateilals taken from, § 180 
Obstructions in adjacent higliway, $ 253 
Actions, 

C-ontract for, § 211, pp 193-204 
Recovery of damages, § 210 
Additional costs, extra comi>ensatioii for, Ji 209, 

p 120 

Administrative expenses, payment nf, § 170, p 23 
Ad>anc<'s, lecovery of, § 200 

Ad\ertisemcnt foi bids, contiact for, § 208, p 91) 
AftidaMts, petition accompanied l»>, § 192 
Agents, contracts by, § 208, p 100 
Agreements respecting, § 177, p 33 
Alteration, 

Form of improvement, § 90 
Plans, § 179, p 37 

Amount of work, discretion as to. ^ 179, p 37 
Anticipated profits on contract foi i(*co\i^ry for 
loss, § 209, p 110 

Afipeal and error, proceedings for, § 190 
Appliances, autboiity to piiiclia^o Jr 203 
ApiK)intinent of conunI smoikts or Mew^ers, § li)4 
ApiKu tioiirnent of costs, Jr 207 
Aifutratron, 

Contract provision for, § 208, p 102 
Contiovei•-ies arising out of tontiacl foi, J^ 
209, p 120 
Assignment, 

(’ontnnt for, § 208, p 103 
Mon(‘.vs due uiidci contiact for, § 209, p 122 
Attorn(‘y’s fe(‘s, 

Ex 1 K‘ 1 is(‘ of, ir 201, n 30 
Pa>ment of, Jr 170, jr 23 
Antboiity as to, ^ 177, 178. pj) 26-30 
Availability of funds, di'pcuKlmx v on, § 178 
Awuud of (ontracts, p tlS 

Ballots, election on qiiestioii, § 193 
Ibuiehts, dc^dne tion lioiii damages, § 215 
Bonds, 

Contrai toi s’ lM)nds, genm.illy, post 
El(*(tioii notice, conti.nt (oiifoiming to, Jr 
20S, p 101 

I’ajnuMit of costs by, Jr 201 
Recjimcincnt as to, § 192 
Boiiowung, Junds available by, § 178 
Bieadi ot duty, nuin dii‘s foi, Jr 198 
Buildings, icmov.il of, Jr 181 

Bui den ol ])iool, actions arising out of contract 
foi, § 211, j) 198 

(’ancellation ot (onliads tor, Jr 208, p 102 
Cattle li.issagcw a.v, J; 18,3 

Cm tili< ates, ]).i.Miient of costs by iikmiis of, § 204 
(’eitioiaii, pioc eedings foi, Jr 19(> 

Change ot grade, 

Inability tor daiiiagi* lesiilling, § 212, p 206 
Power and dut> i inspect lug, Jr 177, j) 28 
f’hange of loute, powei as to, Jr 179, p 37 
Chai.ictei ot load, (*flc*ct ol, Jr 183 

Chaiactm of work, discietioii as to, § 179, 
1) 37 

Cl.inns, coiiti.icts for, Jr 2(M), ]> 126 
Collaleiiil attack, pio< eediiigs foi, ^ 197 
t^omniissioneis, § 191 
Compelling of, ^ 198 
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Coiistniction, improvement and repair—Continued, 
Compensation of contractr)! for, § 209, p 110 
(\)nipotitiv(‘ bidding contracts for, § 208, p 93 
Completion of work, 

(VmtuKt proMding for, § 208, p 101 
nefaiill of contiactoi, 209, p lOt) 
Conflicting statutory luovisions, § 175, p. 8 
Constitutional ino\isioiis, ante 
Conti acts lor, 208-211, pp 89-204 
Abandonnienl, 4^ 209, p 127 
Abrogation, 5 20S, ]> 102 
Acc(‘pl.ince of work, § 209, p 118 
Actions on § 211, pp 193-204 
Admissibilitj ot (*vid(‘ii(e in action on, § 211, 
p 1!)9 

Ad^eltismnent lor bids, § 208, p 90 
Agent ( xeruting § 208, p 100 
Allow.Hire of daiins ansing under, § 209, p 
12 ". 

Amount of (oinjHMisation, § 209, p 110 
Ant i( ijiated ]aolits, lecovmy foi loss of, 
209, p 110 

Appro\ al of, § 208, p 92 
Aibiti.ition § 209, i» 120 

A^'sessnuait of iKau'bts as condition jnecedent, 
JOS ]) 03 

Assignment, 208, p 103 

Moneys due und(M, 209, p 122 
Autboiity tf> (ontiact, § 208, p 89 
Avoid,m<(‘ of illegal contiacts, § 211, p 191 
Aw aid of, 208, p 98 
Bond, 

(’om])liance w’ltli statutr', 208, ji 92 
Conti actois* bond, geiKTally, jiost 
Rrearb of, ^ 209, p]) 107-138, 113 
BuidcMi of proof in action on, § 211, p 198 
(9in((‘llalion, § 20S, p 102 
Cliang(‘s after, 208, p 101 
Claims ansing undm, ^ 2(H), ]> 125 

■Collusion ainong biddi'rs § 208, j) tKi 
CoiniK'iisation of conlraitor § 200, j) 110 
(’oiiipetitive bidding, 208 j) 93 
(’()rn])l('tion of woik on del anil, 20t), p 109 
CoinjiliaiK (' w ith statii((‘, ^ 208, j) 91 
<\>n( liisn miess ot bids, 4) 208, ji 97 
Condition^ pier (‘dent, 4; 298, p 92 
Contoiniitv to statutes, 4$ JOS, i> 100 
(Vmstitutional piovisions, ^ 208 
(/oiisti U( 1 ion ol, 4; JOS, p]) 89, 103 
fN»nt(mts, 208. p 100 
('ountK's, ^ 208, p 90 
I)amag(*s lor breadi, § 209, j) 107 

Uight ot action for, ^ 211, i> 191 
Deduction tioni (ontiact puce, 20t) p 12J 
Default ol (ontuutoi, 4^ 209, j) 109 
Deft‘iis('s, actions bj or against contractors, 4^ 
211, J) ltl5 

D(*finiteness, 4^ 208, p 100 
Delegation of jiower, § 208, p 90, ii 2 
Departures in, § 208, p 101 
Di'iKisit on making bid, § 208, p 98 
Plnforc(*inent of, <5 211, j) V,)4 
EstopiMd in ri'SfM'ct of, 4j 208, p KKl 
Evid(‘iice 111 action on, 211, p 198 
Excuse for delay in jiciloiinance, S 20tl, p 110 
Ex(*cution of, § 208, p i)9 


Construction, Improvement and repair—Continued, 
Contracts foi—C'ontinued, 

Existence of funds as condition, § 208, p 93 
Extcuision of tliiK' for woi’k, § 209, p. 115 
Extent of work, § 20il, p 107 
Extra compensation, ^ 20t), p 119 
Failure to iKU-form, § 2(M), p 107 
FoiftMture of deiiosit accompanying bid, § 208, 
p 98 

Foi 111 of, § 208, p 99 

Garnishment of funds due on, § 211, p 203 
Goye* nimuital authority, § 177, p 33 
Impiovidmice, § 208, p 100 
Interference with yvork, § 209, p 108 
Iinalidity, § 208, p 105 
Inegulaiities in, § 208, p 105 
Issues in action on, § 211, p 198 
.hidgriK'nt in action on, § 211, p 203 
Jillisdiction of action on, § 211, p 196 
July (luestioiis in action on, § 211, p 202 
I.c‘tting of, ^ 208, p 94 
Taabilitv for bri^ach, § 209, p 107 
Lam of laliorers and materialmen, $ 2(K), p 
133 

lacpudated damage's, § 209, p 107, n 1 
Eow’est i(‘si)orisible bidder as entitled, § 208, 
p t)9 

INIodihcation. § 208, p 102 
Nature of yvork, ^ 209, p 107 
Notice of bids, § 208, p 96 
Opeiation of, ^ 208, p 103 
T’aitial inyalidit.y, § 208, j) 106 
Parties to action on, 211, p 196 
Taj iiK'iit, 

(Manns ansing undc'r, § 209, p 125 
Efr(‘(t of, § 209 p 127 
Uight of action foi, § 211, p 194 
Pei foi malice or bieacdi, § 209, pp 107-138 
Bond, § 210, p 143 
Sidistantial pc*i foi manc(*, § 209, p 115 
Pleading in action arising out of, § 211, p 197 
Polic'o pny, § 208, j) 90, n 2 
Powei to c*ontract, § 208, p 89 
Preliminary leqiiiieinents, 4} 208, p 92 
I’rc'sumiitions in action on, Jll, p P.I9 
Preyc'iition of c'omiK'litiye bidding, ^ 208, p 95 
Pic'vt'iition of completion, 2(M), p 108 
Piic-e adiustment, ^ 208, ji 103 
Proof 111 ac'tions on, ^ 211, p lt)8 
Provisions foi raising funds, Ji 208, p 5)2 
Uatitic ation, § 208, ji 106 
Ueadyn'itiseinc'nt foi bids 208, p 97 
Kec*ov('i.y on, 211, p 191 
UcM'ction ot, 

Bids, § 208, p 98 
Work, ^ 209, p 118 
Kc'lief lioni bid, 208, j) 98 
Uecpiisites, 208, p 91 
Uc'sc’ission, § 209, f) 127 

Uc'sti ation on competitive bidding, § 208, p 
95 

U(‘t('ntion of i>eK('ntage under, ^ 209, p 109 
Hclumu' pi ey cut mg cornix'titive bidding, § 208, 
I) 95 

SettleiiK'iit unclc'i, 2011, p 127 
State board or depaitment, § 208, p 90 
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Construction, improvement and repair—(\)ntinne(l, 
Contracts foi—(Continued, 

Statutory piovisions, 20S, p SP 
Strict consti iiction, § 208, p 103 
StMCt iK'ifo] malice, 8 200, p lir> 

SnlMaiitial ptM foi mance, 200, p 115 
Siifh( icncy of bids, 20S, p 07 
Suihcicncy of evidence in action on, § 211, 
p 100 

SnsiUMision of woik on, § 200, p 100 
Tiini' loi poi foi nian<*(', § 2(M1, p 115 
Townships, 20S, ]) 00 

Tnal of action aiisinj: out of, J? 211, p 2(i2 
lOunoidable d(‘lay in ]>ei foi inaiu e, ^ 200, p 

no 

Cnil luisis, 20S, p 101 

Cnit prices as deteiiiiininK <oiniMMis.Uion, 

200, p 112 

Validity, ^ 208, ]) 01 
Vaiiaiite in route, 208, p 101 
Vc'idict in action on, 5^ 211, p 202 
Voidalde contiacl, 208, j) 02 
Wit lull aw al ot hid, 208, p t)8 
Wi itiiij;, J? 208, p tM) 

(\»-o])ei ation ot c*ity and countv, ^ 177, p 34 
Coijioi ations, powMu and duty as to, ^ 177, p 28 
('osts, 4^1^ 201-207, PI) 84-80 

Il<*nii/('d slat<‘inc*nt ol, 4} 1{)2 
('ountic‘s, ])ost 

County liijjliways, ^ 177, p 32 
Cic*clit, plc‘dj;e of, 4^ 20' 

(O'liiinal icsp(»nsihili(\ loi n(*j;lc'ct, 4^ 200 

Cuhc*rts, 4^ 177, X) 28 

l)aniaKc‘s, 212~21(i, pj) 204-212 

Actions or piocc'cclini’s to ncoxei, 1? 21t> 
Aihitiatioa of, 4^ 210 

AsscssincMit as pi ei(‘cpiisitc' to load woi k, 4^ 
211 

Ih'iH'lils de(hic*ti])l(*, ^ 215 

Conipiomise as to, 4} 210 

('onditioiis inecedcMit to action for, § 21ti 

Contiactois as liable ioi, § 212, ji 208 

(’osts in ac t ion loi ^ 21() 

l)«*dii<lion ol hencdits, J; 215 

l)(*Ia> 111 iMM loi inane c* ot conttac*t, 4^ 200, p 115 

KmOcmkc* in action loi, 4^ 21<'i 

IndiMcliials as liable* tor, ^ 212, j) 207 

,1 111 isdic tion of actions loi, ^ 21(> 

Liability foi, 212, ])]) 204 200 
Liability to contiactoi lor bic'acli, <:} 200, j) 
108 

Janiitatnnis as to actions foi, ^ 21ti 

]\Ic‘asm(‘ ot, 4^ 215 

Notice ot pi oc (‘C'diiifjs toi, 210 

raMiK'iit av iu('ic*cpi-sitc* to road woik, 214 

IMc'.idinj; in action toi, ^ 21(» 

Political subdn isioiis liable* toi, 4^ 212, p 207 
Ib'ni(*(h(’s ax.iilable to owiii'i, 21t» 

ItcMi'w in pi(K c*c*din^s foi, ^ 21(i 
Tii‘'spa^s, ic*(o\c*ry bj, 4} 21b 
Ti lal 111 ac tions toi, 4^ 210 
Venue* ot pioc*cc*dini;s toi, 210 
Deductions lioni conti.icf piue, changes ant hoi- 
izini;, § 200, j) 122 

Default of c-ontiactoi, coiniiletioii of woik, ^ 200, 

p. 109 


(’’onsliucticai, improvement and lepair ( ontinned, 
Ik*fec*tive load, measure* of damajic's lor bieach 
ot c'ontiact by, 200, p 112 
D(*lepition oi i)owc*i, § 177, p 20 

('out 1 acts foi, 55 208, j) 00, n 2 
IndiMcluals, § 177, p 20 

Liability for inpiiu»s fioin dc*t( < N in case ot, 
^ 250, j) 283 

I)elc*Ration ot ic'iiau \voik, liabilitv as att(*cted, 

Dc'iH'iiilc'iK > on a^allabllltv ot tuinN, 41 178 
Dejiosit ac'comp.inyiiif; bids on contiac*ts, ^ 208, 
1) 08 

DeMation fioin impro\ c*nient lecpic'sted, ^ 102 
1)11 c'c toi V statute's as to. ^ 175, p 7 
Disbiiisc'ineiits toi, lunds Iroin wbiih made, ^ 
170, p p 
Disc letioii, 

Malc*i lals nsc*d, 180 
Mode of woik, {i 17t), |) 30 
Plan of woik, 170, X) 30 
Tunc* toi work, 4^ 177, p 35 
Disciiiahlu.ition ot c oininissionc'is oi viewans, 
104 

Donations, iiowan to ac*c*(*i)t, 203 

Diaiiiaiic', lAcnerallv, x^o'^t 
Duty in ic'sjiect of, §4^ 177, 178, ])X) 25-30 
Elc*c‘tion, submission of cjueslion, 103 
Knloi (einc'iit ol, 4^ 108 

Km;inc'(*i iim expc'iises, xiaMiU'nt of, 4* 170, ]) 23 
Kngiiic'ei s estimate*, 

Compensation in .ucoidance with, 200, p 
114 

Conti act conloiminx? to, § 208 j) 101 
Establishnn'iit bj pic*sc i iption oi us(‘i, 4^ 10 
Estimates, compensation dc*t(*imined by, § 2011, p 
113 

E\ idenc'c', 

Action foi dania^c's ic*sultinj;, ^ 210 
Actions aiisinp out ol contiaci tor, ^ 211, ]» 
108 

Pios(*c*ution toi lU'X'lc'ct, 4^ 200 
E\c*cution of contract loi, § 208, p 00 
Existence of road, 4^4i 18,3, 181 
E\jK*nsi‘s, 4^^ 2tll-2()7, |)]i 81-St) 

Extc'iision ol time, jK*iloim.inc*e ol contract, ^ 200, 
p 115 

Ext I a c oinjiensalion. 

Condition iiiecedent to U‘co\eij, ^ 211, x> lii** 
Conti .let's loi, 4j 200, ]) lit) 

SubeonI 1 ac loi, ^ 200, j) 131 
Fedc'ial aid, § 170, j) 10 

Eedc'ial aiitlioi itic*s, contracts in ic*sxM*ct of, ^ 
177, 1) 31 

Ec'dc'ial powc'i, ^ 177, x> 28 

Fence's, i(*ino\al ot, J} 181 

Finc*^, neiilccl as to, ^ 200 

For in ol contract, ^ 208, ]> ^)0 

Funds lliRliwaj lunds j*eneially, i>ost 

(lainislinu'iit, funds due contractor, 4^ 211, x> 

(Icnc'ial fund, iiaMiient out ol, 4^ 17ti, ji J) 

Cood taith, compliance with c*ontiac*t in § 200, 
p 115 

(loM'inmental function, § 177, j) 25 
(loveinoi, apiuoNal ot contiact, 208, p 02 
(liaclinxi, § 177, p 28 
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(’onstniction, linprovomeiit and r<*pair—Continued, 
Ouidoposts locpnienuMits as lo, § ISli 
Hard-siii fa» ed mads, e\])eii(iltine of funds ao- 
quiiod for, § 17t), p U1 

Ilaznid ()1 (‘ontia(t, oxlia (onipensation loi, ^ 
2iH), p lit), n 42 
IloaiiiiK Oil iietition, IDo 

Iin])o\mdiiiji; iunds duo ooiiti a<*toi, actions loi, 

^ 211, p 2(m 

IndutiiK'iit and inloi ination, n('j;l(‘( ( in rospoit 
ot, h ‘-(»0 

IndiMdu.ils, duty oi aiithontj (»f, § 177, p 2S 
IntK'KMit ])()W(‘i of ^tato, 177, j) 2r) 

Initiation of pio(o(‘din^s foi, ^ 1J)J 
ln)un(‘tion 

Collafcual attack on jirocoodiiips, § VM 
CoinjM'llinji: ^ I't''' 

Kosti-iiniiij? liy, § l‘dl) 

Iniuiios lioin deducts oi ohsliactions, ftoneiallj, 
post 

Intention, i(‘solidion of, § IdJ 

lnt(*ios(, ]»al«nic(‘ duo on c*on(iact foi, 20‘) j) 
117 

Jt(‘ini/(*d stat(‘inont ot costs, tilinjij ol, ^ ld2 
Joint inainton.inco, mads in diftoicnt juiisdic- 
tions, 1S4 
Jui isdicdion. 

Action on c out i act toi, 211, P •‘Jt> 

U(‘\ i(‘\\ of on ((‘itioiaii, ^ Idd 
Lalioi c'l s 

J^ialnlity of nninic ip.ilit^ to, 202 
Koinc'dic's of, tij 2(H), p IJl 
Laclic's, inpinc'tion at;aiiis|, IIH) 

Jjoast's, ]M)V\ois a'- to, ^ 20J 
Loiiislatuio, jiowois as to, ^ 177, p 2> 

Taalulity foi dainaK(‘s, 212, pp 20+ 2(H) 
liiluMiil constiuction ol statute's ic'lating to, ^ 
17."), p 7 
lacui. 

Actions to c'staldisli, ^ 211, ]) 202 
l.alioiois and iiiatoiialnicMi, 200 p 122 
lacjuidatod dania^os ab.nidoiiniont c»1 contiact, 
200, p 107, 11 1 

Local assossinonts, ;;(MioiaU,>, post 
Local autlicuitic's jiowc'i as to, 177, p 2) 
Location ol liij:l>''«)'- c'stablislnnc'id 1»> statutcuj 
j>roct‘c*(linjj;s, 02 

Mac liinoiy, 

Autlioiitv to puiclias(‘, 202 
(’outlac ten's duty to fuinish, 200, ]i lOS 
Mandamus, iccoxciy ot damage's iii^J? 21(^ 
Manclatoij st ituton inoMsions, ^ 17'» p 7 
Matoi lalnion, it'incMhos ol, J? 200, i» l.ll 
Matciials lot, ItsO 

Liability foi, ^ ‘202 
rowoi to puicliasc, § 202 
Title to, ^ 120, § 12S, i» 1070 
Measiiie ot dainap-s, 212 

Measurements, compensation deteiminc'd accoid- 
inj: to, § 2(H), ]) 112 

MeetiiiR ot c'onnnissionei s ot mcvvcis, § l.H 
Mode of woik, §§ 170-181, pp 2C>-25 
Modilication ot contiacts loi, 208, p 102 
Municipalitic's, 

(V>ntiac‘ts K'spocting, ^ 177, p 24 

Pait of load within, § 184 


Construction, improvement and I’opair—Continued, 
Necessity foi woik, discaetion, § 177, p. 35 
Neglc'cd, ciiminal iespoiisibility, ^ 200 
Nc‘w roads, pow(*r to const luct, § 20, p. 056 
Notice, 

Hids for contiacts, § 208, p 06 
Kl(*c tioii on cpic'slion, 102 
FiliiiK ot pc'lilion, ^ 102 
Petition loi, ^ 102 
I{emo\.il of teiicc's, etc*, § 181 
Oial contiact toi, § 208, p 00 

Pail ot load, expenclituie of tuiids for, § 176, p. 
21 

Pavcvl loads, tumls foi, § 17(>, p 21 
Payment, 

Ac*c*eptaiice c»f \voik ii< condition to, § 2(H), p 
118 

Contiact pioMsioiis as to, ^ 208, t> 101 
]aabilit\ ten taihiie to make, § 2(H), ji 108 
Penalty, nc'jilnc t as to, ^ 200 
Pei form.inc (' ot contiact, 

Horn!, 210, \) 142 
Time foi, 200, i> 115 

Petition, initiation of pioc ('edniRs by, § 102 
Plan ot woik, 17t)-18l, ]>!> 2()-55 
Plans and spc'citic ations, 

('bailees 111, § 208, p 102 

Kxtia comiumsatiou toi cban;;es in, 2(H) p 
120 

Filiijj; ol, S 102 

lOeadi Ill's, 

Actions aiisiiij? out of contiact foi, 211, p 
107 

Actions foi (lamaKys, ^ 216 
Injiinc lion aj;ainst, 100 

Pleiiar> powc'i ol state*, 177, ]) 25 

Polic*e pm, contiacts toi. § 208, p 00, n 2 
Police i)owcM, 177, p 25 

Political siibcln isions, conliiicts lM‘tw\'i‘n, {j 177, 

p 22 

lOelmiinaiic‘s, 177, p 25 
lOeliminan woiK, 

<’oldI.lets foi, 208, p t)l, n 5 
UecoM'ij on cpiantiim mc'init toi, 20S, p 
105 

Pic'sumptions, H'j^nlaiit^ ol jiioc c‘(‘(hu?;s t) 107 
IMicc* aclpistmcMd^, supplc‘m(*ntal aKM*emc‘nts le 
s])C‘C‘linj', § 208, 1» 102 
Pm.lie iifilit cjf w.i\, (bd> as to 18.0 
Pi()(*«‘C‘diiiKs loi, 102 107, ]M> 72-SO 
Pioj;ic‘vv ol woik, apjMoxal and payment duriiiji 

200, p 110 

Public ap'iKj, pci loi mane e ol contiact in, 2(.0 
p l(i8 

Public Imbilitv insniancc*, c-oidi.Kt pm\ ision .e 
t(», 208, p 102 

Ibiblic nlil'O, linclinj: of, ^ 104 
quantum inconit, ic‘(o\cm toi w'oik nndei n 
n*?jailai contiact, 2(»8, p 105 
Kailioacl iij;bts ol way, piovision toi, § 170, p 

Katilic'ation, contiacts foi, 208, p 106 
Kc'cord, pioceedin^'s ioi, 105 

Reimbiiisement ol miinu ipalities foi exiK'iidi 
tines, 207 

Rejection of bids on contiact loi, ^ 208, p 08 
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('onstnictlon, Improvi'meiit and ropair—Continued, 
Remedies, 

Breach of duty, § 1«8 
Subeoiiti actors, § p 128 
Remonsti ance, 

Appeal by roinoiistrator, § 106 
ProcecMlliiffs for, § 1112 
Removal of fences, etc, § 181 
Rei)eal of statute peitaiinnj* to, § ITH, p 7 
Reply, proceediiiRS foi, § 102 
Rei>ort of commissioueis or viewei s, § 101 
Repudiation of contiact foi, n‘<o\eii tor s(u\i(es 
reiuleied, § 200, p 111 
Rescission of contiact for, § 200, p 127 
Resolution of intention, § 102 
Restraining of, § 100 
Resubmission of question, § 102 
Retention of p(‘rcentau:e of puce, provision foi, 

§ 208, p 102 

Retroactive ii'jrislation as to, ^ 17r», p 0 
Return, (‘ie(tion on (jucslion, § 102 
Rcvk'W, luocecdinj's ioi, § 100 
Ri^lits of way, 

Lialniity lor lailure to luiiiisli, § 2(H), p 
100 

IViwei to oiitain, § 177, p 28 
Roaiis subject of, *5 182 

Difteic'iit iui isdictions, § 184 
Duty to maintain, 2“»r» 2r»(», pj) 202-201 
Rural hijj:liwa.> s, jiowm of st^ite, 177, p 22, u 22 
Safe (‘oiidition of road iindin c oiisi mcl ion, dnlv 
to k<‘ep in, ^ 221, ji 202 
Safc'miaidinj: pulilic duuun icqum, ti 220 
S(‘a ^\all, ]K)wei !o coiistiuct, 170 p 27, n 87 
Side]iatbs, pioMsion foi, 170, p 27 
Sidi'waiks, pioMcling foi, ^ 170, ]» 27 
Snow, K'liUMljiiij: ohstiuc tioiis causi'd liy, § 170, 
p 27 

Stiitc* aid loads, duties as to, § 177, p 20 
Stab* funds, alloiation oi K*ant ot, § 170, p 10 
State bmliwa^s, 

Pontiacts loi, 208, j) 01, n 5 
Dutu's as lo, § 177, ]> 20 
Mode ol woilv, ^ 170, jj 2S 
States, 

Caw in ic'sjx'd of, J? 22 i, i> 201 
Contiacts lesjiectin^, § 177, p 22 
StatutoiV pKOlsioils, lK)St 
Stock p.issajic'wa.As, § 1S2 

St 11(1 p(M foi mane (‘ of (ontuict as (‘ssmitial, § 

20*1, i> 112 

SuIk on! I aeloi s, 

Actions Ip, § 211, j) 101 
Rein(‘di('s and liainlitic*s of, § 200, j) 128 
Sulmiissioii to \ot(*, 4} 102 

Sulisianrial jx.*ifoiinance, c*ontiacts foi, § 200, p 
112 

Supplemeiit.ii .iiquopi lation foi, § 170, ]i 10 
Tempoi.nj us(‘, pin.it(‘ ways .idojitc'd toi, § 182 
Tinilxu, leinoNai of, ^ 181 
Time*, 

Pc‘ifoinian((‘ of contiact, 2(H), p 115 
Suit, inpinction aj 2 ;ainst, § lOt) 

Work, ^ 177, p 22 
Torts, liability tm, t; 212, p ‘200 
Township higiiw.os, powm in iesix*c't of, § 177, 
p 32 


Construction, improvement and lepalr—Tontinuc'd, 
Towuiships, c*oiitracts ic^pc'cting, § 177, p 24, ^ 
208, p 90 

Tiansfer of funds, § 170, p 10 
Trespass, 

Liability in for damage's, § 212, ]) 202 
Rec*o\eiy of damages in, § 210 
Unauthorized ac*ts, lialniity foi, § 212, p 200 
Unit liasis, (‘oiitiacts on, S 208, j) 101 
Unit jirices. coinjHnisation as det(*i mined hy, § 
2(H), ji 112 

Upkee]) of machinery, ies]M)Usilnlity for, § 202, 
11 41) 

Vacat(‘d loads, § 182 

Validity of statute peitaiimig to, § 172, p 5 
Venue, niniiiction against, JIH) 

Vic'W'eis, 101 

Vote, submission of qu(*stion lo. ^ 102 
WnttCMi coiitiac't, necessity oi, § 20S, j) 99 
Coustiuc'tne notice*, 

Defects Ol oltsti iicdiuiis, 

•luiy question as to, § 28], p >20 
Lmbilitj foi iiiiuiK's horn *J(i2 
l*ic\sum])tioiis as to, 280, p .{22, ii 48 
FiSial)lishm(*nt liy stalutoij pio( (‘(‘dings, § 10 
ConstiiK ti\e s(‘iMe(*, liigliwa.A oi load ciistiic*ts, no 
tice (jf cK'atKJii, {( 148, ji KHM) 

Contest, 

Dl(*( tions, iiond issue*, liigliv\a\ oi load (lisliicts 
128, p 1121, 11 72 

Ustalilisliment 1 >n statiitoM pi oc (‘(‘dings, § 2 4 
(.Vmtigiions impio\(‘(I stnii, inpiiu's lioin delects oi 
obsti IK turns on, 2.22, p 200 
Contignons t(‘riitor\, Ingiuva> or load distiuts, t? 
110 

(’ontingmit bids, iiigliw’ay lioncls, ])ni(lms(‘ of, § 128 
p 1124, n 02 
rontimi.inc(\ 

Ait(‘i ii.ilion of liighw.u, pi o( (‘(‘(ling loi, § 105 
Establishnumt ip statiitoiv pio( (‘(‘dings, .20, 
|> 078 

C/Oiitininng off(Mis(*s, olistinelion .iiid (‘lu loac liinent, 

2*20, ]) 2.22 

Continuity ot iis(‘i, (‘stablisliim'iit l>y pi(‘sc iiiition, ^ ( 
Bui den of pi oof, 22, j) 041 
(\mti a(‘tois, 

Baineis oi otiiei waiiiiiig signals, duty of main¬ 
taining, J} 202, [i .2(H) 

Diainage, liability for iic'gl igc'iu e in constnu- 
tion of faeilities, 18(», ]> M) 

Iiijmies tioni (l(*ft‘(ts oi oiisI mk t ions, 

Cau* 1 ('quill'd of, 22i, ji 202 
Lialniity foi, 2.20, p L’S.2, 222, p 288, 

§ 222 ]» .2(K) 

Malfcmsanec', lialiility foj damage ic\snlting, 
222, 1) 280 

Nc'gligi'iice, ii.ilnlity for dainagi' i(‘suiting from, 
^ 222, ]) 2SJ) 

Conti actors’ Iwnids, S 210, pji 1.28 102 

Accc'p! ance, iiotKe of, ^ 210, p 1.20 
Actions on, (( 210, pj) 177-10,2 

Additional undmtaking, piot(‘( tion of iaboreis 
and mate] lalmeii, § 210, p 147 
Ad\aiiec*mc‘iits as eoM'ied iiy, ^ mo, p 107 
Amount of, § 210, p 1.20 

Amount of reeo>eiy in action on, § 210, p 191 
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Co»traotors’ bonds—Continued, 

Animals, claims foi feed for as within, § 210, 
p 164 

Answer, action on, § 210, p 187 

Approval, ^ 210, p 140 

AssiKn(*d (laiins tor lalK)i or materials. 

Liability as to, § 210, p 151 
Ri^ht of action on bond, 210, p 184 
Assignment of tontract, liability of sniety in 
case ot, § 210, p 170 

Attorney’s fees, iecov(*iy in action on, § 210, p 102 
Rlacksinitb siTvices as within, § 210, ji 162, n 50 
Hoard as witluii, § 210, p 162 
Honus, claim for as included, § 210, p 1t**2 
Hi each of, cause of action for, § 210, p 178 
Hi each ot contract, damages toi as included, § 

210, p 169 

Huiden ot iiroot, actions on, § 210, p ISS 
(\‘imp eipiipnient as included, § 210, p 158 
Candi(‘s fiiinished as covered hv, § 210, ]> 164, n 
7.‘1 

C.ishier’s check in hen of, § 210, p 141, ii 78 
Cigaiettes, daims for as within, § 210, p 161 
Claims, 

Hnrdcii of jiioof as to, § 210, p 188 
Filing as pieiequisite to re(()\eiy on, § 210, 
I» 180 

Lahoi and materials, 

F.ivinent of, § 210, p 147 
Secuicd, § 210, p ir.ri 
Clothing as uithiii, ^ 210, p 164 
Coal, (hum loi as within, § 210, p 165 
Coiniiion labor, co^('rage as limited to, § 210, p 
156 

(\uiif)l(*tu»n of woik by suiety, § 210, p 146 
(’onditioiis pi(*(ed<»nt to action on, § 210, p 179 
Coiidm I of trial, action on, ^ 210, ji 190 
Consid('i at Kui, § 210, p lliO 
(’oustI IK lion, 210, p 1 to 

Obligation as to lahoi eis and materialmen, § 
210, p 119 

Togethei with ouitiaft, § 210, j) 148 
Coiisninptioii of materials in peiloiiiiance of coii- 
tiact, ii(*cessity of 210, ji 155 
Costs, actions on, § 210, j) 198 
Coverag(‘, 

Jaihoi and material claims, § 210, p 150 
Pei foi malice of coniiact, § 210, j> 144 
Cioditois, parties to action on, § 210, p 184 
Damage^, numsino of in action on, § 210, p 191 
Default of contiactoi, completion of WKuk, § 210, 
p 146 

Defenses, labor and material daiiiis, <1 210, p 171 
Deniuiiag(‘, charges for as within. ^ 210, p 169 
Diiection of \eidict, action on, § 210, p 190 
Discharge of surety, § 210, j) 143 

Lahoi and mat(‘rial claims, § 210, p 170 
Piuformaiice of coiitiact, § 210, p 144 
Riihcoiiti actor’s bond, § 210, i) 174 
Disci elioii of couit, conduct of tiial iii action on, 
§ 210, p UK) 

Dual dmiacter, § 210, p 189 
Dynamite', daim for as vvitliiii, 210, p 168 
KnfoicenK'iit of liability on, 8 210, p 178 
E(|ulpmeiit, coveiage as to, ^ 210, pp 156, 157 
Evidence, actions on, § 210, p. 188 


Contractors’ bonds—(’ontinued, 

Expenses of litigation, recovery in action on, il 
210, p 198 

Extension of tune, jiresumptloiis as to, § 210, p 
ISJ), n 8 

Extiastatntoiy (onditions, § 210, p 141 
Fallnie to rc'ipiiie, liainlity foi, § 210, p 149 
Feed tor animals, claim for as within, § 210, p 
164 

Feeding woikmen, claims foi as within, § 2T0, p. 
lt*»2 

Filing of claim as prorefjuisite to recovery on, § 

210, p 180 

Pinal s('tth*meiit, time to sue on after, § 210, p 
105 

Fori'inan, wages of as within, § 210, p 162 
Foinialities, eftect of, § 210, p 140 
Fieight chaiges as within, § 210, p 169 
Fuel, claim for as within, § 210, p 165 
Gasoline as indiided within, § 210, p, 165 
GioceiU's as witliin, § 210, p 162 
Harness, claim foi as within, § 210, |>. 165 
Inqilemonts as inclnde'd, § 210, p 156 
Indemnification, condition of, § 210, p 172 
Insuiancc premiums as coveied by, § 210, p 167 
Interest, lecovery in action on, § 210, p 193 
Intelventioii in action on, time foi, ^ 210, p ISti 
Issue's, ^ 210, 1) 188 

Ttomizi'd statement as condition precedent to 
action on. § 210, p 182 
.ludgnient, actions on, ^ 210, p lt)0 
Jurisdu tion, action on, 210, p 178 
.luiy questions, actions on, § 210, p 190 
Lalioreis, 

P('i foiinance bond as for Ivenefit of, § 210, p 
144 

Piote(tion of, S 210, p 147 
Riglit of ai'tion on, § 210, p 188, n 52 
Sulicontractor’s bond foi protection of, ^ 
210, p 175 

Laches, actions on, S 210, i> 181 
Law governing, § 210, p 189 
Tiaw’ (piestions, actions on, § 210, p 190 
Liaiiility of surety, § 210, p 112 

Huideii of pioMng, § 210, p 188 
LalKu and inateiial daiins, ^ 210, p 170 
reilonnaiice ot (ontiact, § 210, p 144 
label al lonsli uction, § 210, ji l it) 

Lien, surety’s lights as alleded l>y suit to estab¬ 
lish. ^ 211, p 204 

Limitations, aitioiis on, ^ 210, p 184 
Loans as coveied bv, 210, p 167 
Lnbiicaiits as coveied iiy, 210, ji. 1(55 
LumlM'i, claim for as within, § 210, p. 168 
Maclilnoiy, coxeiagi* as to, § 210, p 156 
Mauiten.iiicc', condition ol, § 210, p. 178 
Manual lalxir, coverage as limited to, § 210, p 
156 

Matei la linen, 

Pei foi malice Ixiiid as for hcuieflt of, § 210, p. 
114 

Piotection of, § 210, p 147 
Right of action on, 210, p 183, n 52 
Suhcoiitiacloi, protection of, § 210, p 152 
Suiicoiitractoi’s bond for protection of, § 
210, p 175 
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Contractor s’ bonds—(Continued, 

Mechanics’ liens, 

Labor clarins as affected by statute, § 210, p 
loG 

Substitute foi, § 210, p IIS 
Medicines as witliin, 210, p HI4 
Necessary paitre^, action on, ^ 210, p 184 
Necessity of, 210, p i;^0 
Ne\\ trial, actions on. § 210, p 100 
Noti<*e, 

Filing of as iiMTcrprisite to lc(o^erv on, ^ 210, 
p ISO 

Siir(*ty, riotite to as (ouditioii pr*M edcnt to 
M( troll, 210, p LSI 
Oblipcee, 210, p 110 
Oil, claim for, 210, p lOr. 

Paities, .idion on, § 210, p]) LS;i, 184 
PcMi.ilty, r(H*o\eiy as not to c'vcc'cmI, 210, p 
P)1 

Per for rnarit*(» of contract, c*ondition ot, 210, j) 
14;{ 

Persons entitled to sue on, § 210. ]) 18:i 
INnsoiis sec 111 (Hi, 

Labor and inatcMial ('l.niiis, 210, p l"i0 
Pc*i tor nianc'c' ol c out i act ^ 210, p 141 
Pliysic'al labor, co\erajjc‘ as limited to, 210, ji 

^ ir»o 

lOea, art ion on, 210. p 1S7 
PlcHMcliiip:, actions on. 210, p ISO 
Powei to lecpme, ^ 210, ]^ 180 
Pi(*inatni(' suit on. § 210 p ISO 

Attoinc'V's f(‘(‘s as km o\ cm abl<‘, i; 210 p 10 >, 
11 80 

PicMninnis on, § 210, p 1 12 

Pic'suniptions, actions on, § 210, p ISO 

Piocc'diiie, action on. 210 ji ITS 

Process, ac*tion on, 210, p 170 

Pioclncc' as commcmI b.A, 210, p lOS 

Piocjf, .iclion on 210, p ISS 

Piojiei partic's, .ic turns on, 210, p 1S4 

Plo^ isioiis as w itliin, § 210, ]> 102 

Relation back, ii;;hls ot snl(‘t^, 210 p 148 

Iteleasc* oi tniids, liond to olitaiii, 210, ji 170 

Rcdcaso of snlet^, 210, j)]) 148, 141, 174 

Laboi and riiatcMial claims, 210, ]> 171 
RcMiicMlial statutes icMjnirin^, 210, p IIS 
Rc‘ni(‘di(‘s, enloic cMiUMit of lialMiit\ on, ^ 210, p ITS 
Rc'iital ot ('(piipmcMit, concm.i^c* as to, 210, ]» I’lO 
Rc'paiis on ecpiipmcMit as ^^ltbIn, ^ 210, j» ItiO 
RecpincMiUMils as to, ^ 210 p 180 
Rijtlits of suicdies § 210, p 148 

Laboi and m.iteiial claims, 210, |> 170 
PcM foi mane e bond, ^ 210, ji H4 
SliocMii^ liois(‘s, claim loi as niiliin, 210, ji Km 
S iiuO ininisbed Ikj.ikIiiiji: camp, coNera^c* as to, 
210 1) 104, 11 78 

Sott dunks tninislu*d as c*ovcm(*( 1 b,^, ^ 210, p 
104, n 7.1 

State, paitA lc» action on, § 210, p 1S8. ii 52 
Statute* as jiarl ot 210 ji 141 
Slatntoi ^ pi ON isuuis, post 
Statntoiv i(‘cpnic*ments, *210, p 18{) 

Subc’caitrac toi, 

Labor siippli(*(l by or mateiial fninisbc*d to 
210, j) 151 

R<*(iuireiiierits as to, § 210, p 174 


f’onti ac'tor s’ bonds—(’oiitrnired, 

Subl(‘ttinjr of contract, 

Rond of snluonti actoi, § 210, j> 174 
Liability of siiK‘ty as aOi'ctcMl, 4; 210, p 170 
Snbi opal ion, sniety snee c'c*dinp to iipbts by, ^ 
210, p 140 

Sufbc K'lic'y, 210, p 140 

Prol(*c*tic)n ot kibou*i.s and niatc'i lalnien, § 210 
p IP) 

Sni)enntc‘ndenl, A\ap(*s of as wit bin, ^ 210, ji 102 
Snpplic's, coNerape* as to, Jr 210, ]i 1.81 
Swoin statc'incMil as condition i)K*ced(*nt to ac¬ 
tion on, Jr 210, p 182 

Tc‘lc*i)bone suimcc*, claim foi as williin, § 210, 

j) 102 

Till Id i>(*isons, 

Iiidc'rnnit.Miip apainst liability to, Jr 210, ji 
178 

Tiinrinp to bc'iic'fit erf, ^ 210, p 111 
Turn* to -lu* on, Jr 210, p LSI 

8’obacco, claims loi as uitliin, ^r 210, p 104 

Tools as c*c)NCMC‘(l by, § 210, p 1.80 

Toit li:ibilit.>, co\c*iape as to, § 210, p 100 

Ti.insjroi tat ion cbaipc's as witlnn, Jr 210, ji lOM 

Tii.il, actions on, Jr 210, p 100 

Vaiiancc*. .icticm on, Jr 210 ]> ISS 

Vc’iinc*, action on, tr 210, p ITS 

Veidct, action on, tr 210, i) 100 

Vc‘fciinaiv sc‘i\icc's, claim foi, Jr 210 ]i 10,8 

WaiNC'i pic'inatnic* suit on, 4} 210, p LSt> 

Wc‘ar and t(*ai, repairs on iH|inj)mc‘nt niacU* iii‘((‘s 
sai\ b\, § 210, p 101 
(’out I a' Is, 

Rcumls OI commissions, ^ L8S, p 1112 
('oustI nc tion, impioNcment .ind rc’paii, ante* 
lllpb\^a.^ bonds, sale ot, 4? L8S, ji 112.8 
llipliNN.iy tnnds, c*ontnl>ntions oi (*.\pf'nditnic‘s. 4? 
170, p 14 

Olbceis and apemts. to ont(*i into, Jr 100 

Pa.Miient, iMist 

State* liipliw.i\s, loc*ation of, Jr ITJ), ]) .80 
V.nation of liipbway, discontinuance* liy, Jr 11.8, 
]) 1047 

(’outI ilnilorj lic'plipc'iic c*, 

]n)nin*s troni dc*tec ts or obsti intions, jichst 
Law ot the load, violation as, Jr 248 
Snitabl(*nc‘S‘. ot lioi ses and (‘cinipnient, Jr 274 
Use of liipliway, 

Jnpiiies K'snllinp, Ji 24,8 
.Iniv (jni*stions as to, Jr 240, p 275 
IMe.idinp ot, ^ 210, p 272 
(8)n\(*iii(*ncc*, 

I )c*tei iiiination as to, Jr 27, p 047 
Obsti nc tion, pistilic ation on pionnd of, § 220 
(’OliverSion, liipbvvay bonds, liability tor, Jr L8S, p 
112 1, n '.).8 

(’onv eyanc (' ol i>i*isons, c‘as(‘mc*nt as inc Indinp means 
toi, Jr 1.80 

(’o-oidinate jiii isdictions, priisdiction to c'stablish 
roads in, Jr 10 

(’oinic-c*s, alnittinp ovvn<*is, iipht to (‘ic'ct, Jr 2LS, ii 00 
(’or jM)iatioiis, 

(’onsti’iic*tioii and inaintc*nancc*, fMivyeis and duties, 
Ji 177, p 2S 

Iliplivvay or road clistiict as, § 145 
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Corporations—(’ontiniiod, 

Injuries tiom defects oi obstructions, liability 
foi damage resulting, % p 2S7 
Obstruction or eiicioachmeiit, liability foi, ^ 221 
Costs, 

Allcuation of liigbvvay, pioceedings foi, § 110 
(’oiistiuctioii, llllplo^elnellt and r<*imii, 201- 
207, pp S-l-SO 

ltenii/(‘d statement of, 102 
(Vuiti actoi s’ bonds, actions on, § 210, p 10.‘1 
Damage's .is n'sult of consti uc (ion or maiiite- 
iianct', actions foi, § 210 
Iligbwa\ othee'is, a< turns by oi against, ^ 17J1 
Local ass(‘ssinents, jnoeeedings to set aside', .‘100, 
1» .‘ISO 

ObstTuctum and e'lie reiae'liment, ae'tion fen dam¬ 
age's < 22S, ]) 2:10 

Slatuteny pien e'e'elings te> establish, ^ 00 
Keiwnl eif Mcwe'is as tei, 02. p 0S7 
'Taxe's, ceiutesling \alielity, 201 
Vaealiem nf bigln\avs, pi e»e e'e*elings ten, ^ 12S 
(’e)uns('l, beiaiels 01 eennmissiems, e'liiiilovment eit, l.'vS, 
p 1114 
Ceniiit les, 

Cenisti lie tion, iin])iove'me'ul and le'paii, 

(’emtiaets, 177, p IVA, ^ 20S p 00 
Foim, ^ 177, p 

Damage's, li.ibilitv ten, <5 212, j) 207 
De'lcgatiem of powe'i tei, ^ 177, ]) 2(» 

Drainage' h.ibilitv teir inpiiics in ie‘>p'ct ot, 

1S (», j > .''»0 

Establislmie'nt, peiwe'is and ebitu's as to, ^ 00, p 
O.^F) 

Ke'ele'itil aiel, a^ ailing eif, § 170, p 10 
Iligbuav funds, 

Allocatiem en disti ibul 1011 b^, § 170, p 10 
Apjientiemmeiit fei, ^ 170, ji 10 
Highway in aiie)tbe*r e'e)unt.>, powei to establish, 
40 

IIigln\a> e)lbe*ers as eiffice'is eif, ^ 102 
Inpiiu's liom ele'te'ets en eilistiu< tions, 

Caie' as to e'onelituni eif bigloNav, J? ‘J^l, j) ‘202 
Liability fen, ^ 2.00, pp 2S0 2^.0 
Obstiue tion and erne roae liineiit, 

Aetie)!! tor elamage's fen, 22.S, p 2‘28 
Tinunetieni tei cemiiM'l le'iiunal, 220 
Stale aiel, ^ 170, p 10 

Sl.ite' aiel leiads, e'XjM'iielitiiies fen, § 170, p 21 
State' highway cennmissieni as ge)\e'l iiiiig leenly ed, 
1.00, p ilOl 

Slate' highways, eeniti ibutienis ot tiiiiels teiwaiel, 
8 177, 1) .02 
O’axe's, 

Towel te) inuHise', § 2M 
Tin pose' ed le'vy, ^ 2S0 

"rowmship leiaels, e'xpenelitme's foi, § 170, p 21 
Ceninliy, leiads as de'iioting imblic wa\ in, 1, Ji OIS 
(\)unl\ coniniissienie'rs, 

Alte'iatieni eif highways, iiowei in re'spe'it e>f, ^ 07 
(Onisl iue*lie>n, impieivi'iiu'iil am] le'paii, 

(Nniliaets foi. ^ 208, p 00 
De'h'gation eil ])owe'i tei, ^ 177, p 20 
State' aiel roads, building in eenipiiu'tieni with, ^ 
177, p 01 
Ceniiity couits, 

Alte'ratiem of bighw^ays, resedutlon ten, § 102 


(^oiiiity courts—Continued, 

Construction, improvement and repair, contracts 
fen, § 208, p. 00 

Highw^ay engineei, jiower to se'h'e t, § 10.*!, n. 08 
Reinoval of highway eifficeis, § 105, p 1140 
(Anility highw^ay supeiintendent, 

Natiiie' e)f eiffice, 102, n 72 
State' su])e‘i visleni, § 102, 11 82 
County highways Ceniiity leiaels, ge*nerally, peist 
Counly pidgc's, load om'isih'Is, beiaid eif, l.lo, p 110.") 
Coiiidj^ line's, lei minus ot reiaels at, ‘27, p 040 
Ceiiint^ reiad e'ommissiems, oiganizatiem eif, statuleii.A 
piOMsions foi, ^ 1."».5, p 110.5 
(‘eninly ie>ads, 

Abaneloninent. establishing higliw^ay as state' 
Toiite'. 51 170, p .52 

Consti ue'tieni ami inaintenane <*, jmwe'is with le'- 
spee't to. 177, p .‘12 

Fise'al courts, iieiwei te> piovieh' fen, 177, p .‘1.5 
InjuiU's fienn eh'le'Cts en eibst 1 ue-tienis, liability loi, 
2.55, j) 200 
liiglding of, 101 
Meaning eif te'iin. § 1, p 010 

Sidewalk alenig, liabililj tor failuie te) maintain 
§ 2.5.5, p 208, n .5.5 

Te'iin higbw'ays as ineluding, § 1, p 011 
Ceiiinty seats, ceniiu'etion ol by highway s\stem, § 170, 
p 40 

(‘eniiilv ways, eh'lhie'el, § 1, p 010 

CeiuiM*, syne)n> nienis natuie' eif ie'im, § 1, p 012 

Cenii ts, 

Alte'i al leni ed liighw a^ s, 

Teme'i as te), ^ 07 
Supe'lMsieni eif, 100 
(’e»unt> eeiuils, ge'iie'ialh, ante 
Diseie'tion, post 

Fstablishine'iir of highway on own nmtion. § 48 
Highway fiinels, |)owe‘is as te) apportienmie'iit, 
170. p 11 

(Oe'ation Kslablishme'iit, ge'iH'ially, pe)st 
Cie'elit, eeinsimetie)ii, inipi on e'liient ami ie])aii, pU'clge* 
e)f § 20.5 

(‘le'eliloiv 

Contiaeteii, light of ae*tie)ii on beinel, § 210, p 184 
lIigliNN.i.N 01 leiael distiiets, n'lne'elie's e)f, jii 1.58 j) 
111.5 

Sube e)nti ae ten s, liability e)f prim ipal (enitiae'te)!, 
§ ‘200, )» VXi 
Cinninal eitle'iise's, 

Consti ue'tioii, imineiNe'iiie'iit and le'jiaii, lu'glee t as 
to, 2(K> 

IligliNN.n eithee'is, 174 
Obstiuetion ami ('lie reiai hnie'iil, 2‘?0 
Tie)seeution On, ^ *2.‘{1, pj) 2 1(1 210 
Cse* e)f higbw i.n n inobibite'd niannei, § 217 
Woik on leiaels b\ ta\pa\e‘is, failuie 01 re'fus il 
te> wunk § :^00 

(’iiminal ineisee ntieiiis, highway ollieeis, liability lei, 
§ 171 

(‘leioUe'ei bigliNvay, 

Altciation e)f §00 

lupine's le'sultiiig frenn, liability fen, § 257, p 
.‘{02 

(bops, title' te). § l.'?8, ]) 107.5 

(boss leiads, meeting ut, law of the road, § *2;i7, p 
•2.59 
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(jrof^liig highway, p'^dostrians, care requited, § 241 
Crossings, cutting through highway, maintenamH* m 
case of, § 217, ii 09 
Cul de sac, 

Establishment as highway, § 27, p. 9t8 
Nature as highway, § 1, p 916 
Prescription, establishment as highway by, § 5 
(’ulvorts, 

Construction of, § 177, p 28 
Drainage, power to build for puip()se of, § 180, p 
57 

Injuries i*aused by d(»fects in. 

Liability for, § 2r»7 

Proximate cause as pieiequisite to liability, 
§ 204 

(Simulative lemedies, 

Alteration of highway, § 100 

Obstiu(*tion and encroa(‘hiiient, injunction as, § 
220 

(^uiative statutes, 

Establishiiieiit by statiitoiy pio(eedings, § 77 
Ilighwax or load distints, § 1-17 
Taxes, ^ 280, p .*ir>7 

Cm lent e\]ienses, highN\ay funds, use foi, § 170, p 20 
('iirves, state higlnMiys, lelocation to eliminate, § 170, 
p 49 
Custody, 

lllghv^ay funds, § 170, p 15 

Mone\, Ingliway olliceis, liability for loss of, ^ 
171, p 1150 
(’ustonis and usages, 

(\iie of highways, admissibility of evideiae in 
action loi injunes, ^ 280, ji 303 
Law of the load, fe 23(>, ji 255 
(Misti nctioii, pistilK atioii on ground of, § 220 
<'iitting thiough high\\ay, restoiation to good condi¬ 
tion, § 217 

D^iuuigi's, 

Aliandonmeiit of liigliway, qualified abandonment, 
131, p KMiS 

Abutting owneis, maintenance ot action foi, ^ 
143, p 10S5 

Hi(>a(h ol (Old 1 act for load \Noik, light of ac¬ 
tion for, § 211, p IJM 
Cliangi' of guide, 177, j) 2S 
(’oiistiuction, iinjiKneiiieiit and reiiaii, ante 
C’ontiact foi load work, delay in pmfoiiiiaiice, 
209, p 115 

Conti adoi s’ i»ond, imuisuie ot in ad ion on, ^ 210, 

p 1!)1 

Diainagi', 

Flooding of lands lesiilting, § 18t>, j) 67 
Liability foi negligence in lesjied of, § 1 K<n 
p 5S 

E^lablishment by statutoiy iiroceedings, 

4\vaid and settlement of, § 70, j). 1(K)1 
Kstoi>]iel as lesiilt ol accepting, § 76 
Ki‘port of Mew CIS as to, § 62, i> {)S7 
Ke> lew as to, § SO 

Highway lunds, use to satisfy claim foi, § 176, 
p 24 

Injunes fioin defisds or obstiiictioiis, § 2S2 
Obstruction and (uu loachment, § 228, ji 231 
Punitive damages, geneiallv, post 
Use of highw^ay, injuiies on, ^ 216, p 276 


I )amagcs—(’ontlnued. 

Dams, obstruction by, authorization by legisla- 
tuie, § 220 

Dangerous conditions, warning of, § 262, p. 306 
Dead end street, injmles eaiiK'd by, liability for, § 
255, p 295, n 15 

Dead paiking, defined, § 233, p 250, n 5t^ 

Dedalation, iiijiiiM's fiom defects or obstiuetions, 
actions toi, § 279. p 327 
T>ei*iee Judgment oi decree, geneiallv, post 
Dedication, 

Altei ation of highway established by, § 98 
Establishment b.v, § 2 

Establishment by piesciiption or long user based 
on, § 3 

Ineffectual dt'dlcuUoii, establishment by user un- 
dei, § 13 

Deductions, contracts for load w'oik, changes W’ar- 
laiiliiig, § 209, p 122 

De facto t*oi porations, highway oi road districts, 
148, p 101M> 

De facto ofiiceis, 

Defects oi obsti actions, notice to as suthcient, § 
263 

V\alidity of acts of, § l(v4 

I)<* facto vieweis, (‘stablisimient by statutory pio- 
ceedings, § 5(>, j) 971 
Detault, 

Conti act foi road w^ork, (*ompletion of w^ork, § 
209, I) 109 
Sill el 4^ 210, j) 140 

Iliglnvay bonds, r(‘cei\ership on, § 158, p 1129 
Definitive piocoedings to establish, establishment by 
user und(*r, § 13 
Defei ts. 

Establishment by statutory pi o(*t'ediugs, post 
Iniiiiies from defects or obstiiictions, geiioially, 
I Hist 

Delcuises, 

(’onsti action, iinpiovement and reiiaii, prosecu¬ 
tion foi neglod, § 200 

(’ontraits toi load work, actions by or against 
contiactor, 211 p 195 

Local asNessiiKMits, onion einent of, § 304, p 387 
Obstructions and em loachments, a 220 
Deficit highway fund, payment ol, {i} 176, p 20 
Deiinite line of tia\el, highv\ay by piesmiption re- 
ipiliing, § 6 

Detinitencss, contiacts for constuiction, Improvement 
Ol repaii, § 208, ji KM) 

D( tiiutioiis, § 1, pp tM>9 920 
Alteiation, ^ 96 

Dead parking, ^ 233, j) 250, n 56 
Extra coinTM'nsation, § 209, i> 119 
(li.uling, § 177, p 28 
Iligbwaj (lisfiids, § 145 
Lay out, ^ 64 

Line iiaiking, § 233, p 250, ii 56 
Locate, § 64 
Mateiial, § 210, p 153 

Maxiinnm of tcMlc'ial aid, § 176, p 10, n 74 

(Misti net, § 218, n 88 

Park, § 233, p 250, ii 56 

Relocate, § 112 

Road districts, § 145 

Statutory delinitioiis, § 1, p. 910, n 2 
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Definitions—Continued, 

Stop si^i, S 240, p 200 , n. 84 
Travel, § 233, p 244, n 84 
Warrant, § 170, p 17, ii 40 

De juie ofii(*(*is, highway engmoer, continuing in of¬ 
fice as, § lOo, p 1130, 11 12 

Delay, perfoi iiiancc' ol coiitiacts for road woik, dam¬ 
ages, 201>, p 115 

Delegation ot duties, highway ofllters, § 170 
Delegation oi powei. 

Alteration of highway, § 07 

Conimissioneis, viewc*rs, etc, appointment of, ii 
5(i, 1) 072 

(Vmsti net ion, iin]>ro\ement and reimii, ante 
Establishment of highway, {i 20, 30, p 055 

State highw’a>s, § 170, ji 30 
lligliway ofhceis, § 108 

Highway or road districts, cication of, § 140 
Local assi'ssnients, 

Apiiortioiinieiit of hmadits, 208, p 372 
Deftumiiiation of Inmelits, § 207 
Olluers, liMiig tiMiiiie of, § 105, ji 1130 
Si'lection of route, establishment of highway, § 05 
Taxc's, 

Assessment of, § 28t), j) 353, n 50 
Imposition of, ii 284 

Use of Inghwny, n'gulation of, § 232, f) 242 
Vacation of highwajs, § 113, p 1047 
D(‘linqn(‘n( , loial assessments, jienalties, § 304, p 
385 

Dmnaiid, conti.nls foi load woik, peitonnance, § 211, 
p lt)5 

Dciniiirage, contiMitois’ bond as including cliaiges 
foi,§210, j) 100 

D<‘paitni(', (onsti uction, jmpro\ enieiit and i(*])aii, 
coiitiacts for, § 208, ji 101 

Dejiositoiy, liigluvay tnnds, siipemsion of, § 170, p 
15, n 20 
Deiiosits, 

Ihds, contiart for < oiisli nction or lepaii, § 208, 
p 08 

Funds, highwniy oOkcms, liabilitv foi ioss of 
iiioiK'y (le])(»sit(‘d W'ltli, ii 171, p 1150 
Desciiption of higlnvay, 

Aitc*ration, 

Of del as KMpiiied to contain, l(t7 
Fetition as ie(|iiiied to contain, § 101 
Estalilishinent by statiitoM pioc ecalings, 

OidiM establishing, § 70, ji 1002 
Itepoit of VK^wc'is, § 02, j) 085 
Notice ot oiaming ot highway, ^ 45 
Petition to establisli as refiuned to contain, § 
50, 1) tM)8 

Prescription oi adveisi* usei, hn^IiwaAs estali- 
lislied by, ii 21 
Vacation pioc’c^edings, 

Older as ic‘(piiic*d to contain, § 123 
IVtilioii as ie(piirc*d to s(‘t foith, § 118 
Designation, c'harac'tei as aftec*t(‘cl liy, § 1, p 010 
Detours, ininiy c‘ausc‘d liy detects, liability foi, § 
255, p 20t>, n t>5 
Deviation, 

Abaiidonnicmt as ic'sult of, §§ 132, 135 
Establishnic'iit by statutory proceedings, injunc¬ 
tion to lucweiil, § 8i), p 1084 
Improvemcuit requested, § 192 


Devi at ion—C’on t i nued, 

State highways, existing highways, ^ 179, p. 40 
Travelers’ right of, S 110 
Direction of verdict, 

Conti actors’ bond, actions on, § 210, p liX) 
IiDuiies fiom defect or obstruttion, action for, 
§ 281, p 338 

Diiectoiy statute's, construction, impio\ement and re¬ 
pair, § 175, p 7 

Disbuisement of funds, § 170, pp 9, 17 
State funds, § 170, p 12 

Disc-haige of suic‘ty on contiactois’ bonds, § 210, p. 
143 

Lalior and mateiial claims, § 210, p 170 
Peifoiinance of contiact, § 210, p 144 
Subc'ontractoi, § 210, p 174 
Disc'ontiniiancc', 

Aiiandonment of highw'a.\s, generally, ante 
Allen .it ion ojic'rating as, {^111 
SI ' highways, § 179, p 51 

Judicial contiol, ^ 179, p 52 
Vac-ation of bigfiwmys, geneially, jKist 
Disc'onnt, higlnvay bonds, sale at, § 158, p 1125 
I hsciclion. 

Alteration of Ingbw'ay, intc'rteii‘nc*e witii, § 109 
Hoaids OT coininissions, § 157, p 1110 
Ceitioiaii, statntoiv luoc i‘i‘cliiigs to estaldish, 

88, p 1021 

Construction, iniinoMunent and icpair, 

Malc'iials foi, § 180 
Method ol woik, 179, i> 3G 
Plan of W’oik, § 179, p 3(; 

Time' foi woik, § 177, j) 35 
Couit, 

Alteiatioii of highway, cc'ilioi.ui. § 109 
(’oiitiactois' liond, conduct ot tii.d in ac-tion 
on, 210, p 190 

Highway Ol loacl distiicts, cication of, 148 
p 1090 

Oidc'T of pi oof, HC'tions b> oi against con- 
tiactoi. § 211, p 202 

Vac*ation of blgllw.i.^s, c*eitioiaii as applica¬ 
tion to, ^ 120, p 10()2 
Diamage, ^ 180, p 58 

Higlnvay bonds, sc'iial amount and tunes of issii 
aiic*e, ii 158, p 1125 
Highway Iniids, jMist 
Higliwa.\ othc'c'is, ^ 108 

Uciiio\al of, ii 105, p 1142 
Higlnvay ui load distints, tcintorial c'xtent, Si 
149 

Necessity and utility of pioinisc'd highway, ^ 27, 
I) 94(» 

State liigbways, jHist 

I'se of liighwM.\, ic'gnlatmii of, § 233, p 248 
Vacation of highways, almse ot as gioiind loi 
ui]niictic)ii, § 127 

Disijiminatioii, local assessments, § 298, p 372 
Dismissal, appeal, statutory pioc c'c'chiigs to estahlish, 
§ 87, j) 1017 

Disjilay advc'rtisiiig, abutting owneis, lights as to, 
§ 141, p 1083 

Dissolution, highway oi load districts, ^ 152 
Distinctions, 1, P 913 
Distinguishing charactonstic, § 1, P 915 
Distrc'ss, taxes, collection by, § 290 
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T)lstiM‘ts Hiptliway or load flistiuls, >;t‘ncnilly, post 
DltclH'S, 

Alnittiiij? owiiors, iij?ht to dij?, ^ 

Diaiiui^o, iKAVtT to l)iiild loi pnip()M» ol, ^ 3S(>, 
p 57 

OlistiiKtion or encioHcbintMit by, fe lilS 
slon, 

Ta\os assosst'd lor, ^ 21)2 
l^so of highway foi, § ‘jri.*?, p 215 
Dogs, vehicle iiieeling, care retpnied, § 210, p 204 
Donations, 

('onstiuction, jinpioveinent and n*p.ui, powei to 
a('C(*i)l, 2011 

KqnivaiKMit, iKianIs or coniiuissions, po\\er to h‘- 
(eive, 157, p 1111 
1 )i aiii.ige, 1S5-100, ]>!» .57 72 

Abatinnent ol iniisancc' in (oinuition with, § ISS 
Abutting owners, ,int(‘ 

A<(<‘ss, iiitoi t(‘ion<M* with light ot, It IHO, p 00 
Actions, !(‘(()\t'iv foi in Junes lesnlting, ltS(», p 
07 

lUiidiMi ot pioof, jH'tion foi iiijiines to hind as 
K^sult ot, § 180, ]) tiS 

Contiactois, liabilitj foi negligeiid* in (oiistinc- 
tion ot Jaeiliti(‘s, ISti p (U) 

C5ilM*rls, jiowei to build, lS(‘i, p 57 
Damages, 

Flooding of hind ab lesull ^>f, It 1^0. p 07 
Liability toi, 18(5, ji .58 
Disc letion as to, ^ ISO, XJ 5S 
DistiKts, 100 

Ditches ))ow(‘i to build, ISO, p 57 
Dncuting smtacc* W'atcu fioiii naliiitil coiiisc*, 
ISO, p ()2 

Duties as to, ISO, pp 57 Oti 

E.isc'inent as ineliidiiig light to niahe di«uns, ^ 1,20 
Estopped, iiijuiK t ion against mainleiiance ot 
diaiii, ^ IS}) 

E\l(U‘iice, actuMi toi injury to land as ic'sult ot, 
ISO, j) <)S 

Flooding lesultiiig damage's i ec‘OA (*i able, 180, 
p 07 

Incidental jiowei of, ISO. p .58 
111 junction, jnotcH'tioii fioni injiiiy by § ISP 
Injun as lesult ot, iiijuiKtioii to piotc'ct lioin, 
hV) 

liitc'i leieuec* wMtb, abutting owiiei, ISO, p (>(> 

.ludici.il (oiitiol, discietioii as to, 1S(», p r».s 

Laiidow iiei’s i iglit to diaiii into, 18(5 j» (►(» 
Natiii.d course*, jK'imittiiig di.image m, ^ 1S(», p 
t)l 

Nc'gligc'uc (*, liabilit\ foi, it 18(5, p .58 
I'c'isoiial liability, 187 
Slate, § 18(», p 05 
Niiisriuc e, 

Abateineiit ot. ^ 188 
IiUibilit\ ten, (j 18(5, p .5}) 

Obligations with K'sjiect to, 18(5, p (51 
OI)>t I ucaioji Ol (‘lie roac Imic'iit, 218 
Abutting owiK*!. (j 18(5, p (»(> 

Iiiiuiiction to pie\eiit, *5 18}) 

Peisoiial liability toi negligence in lesixM't ot, 
187 

Pleading, acticuis to ieco\er damages loi iiijiiiic's 
ns result ot, § ISO, ji <57 
Powei ill re.sp(K*t of, § 180, pp 57-09 


Di ainagi'—(5>ntiiiued, 

lleinedies of buidow'iier, § 180 
ScMijie of l)ow'(*r and duty as to, § l^b, p ()1 
State highways, jiowms and duties .is to, ft 18 5, 
p 04 

Towms, liability toi failiiie to maintain i>iopei 
faeilitic's, 180, p 58 

Tiial, action ten iiijuiies a^ lesidl ol, 18(>, p OS 
Diiflwa\s, lo.ids as iiieludiiig, 1? 1, 1> bl7 
Drivew'avs, 

Abiitllug owiieis, 1 esti letioiis as to, ^ 141, p 1082, 
n 15 

Highways as iiic biding, ^ 1, P 011 
Ponds as indiiding, h 1, p 017 
Di uiikcai pel sous, use of highw ay, (iiiuinal lialnlity, 
247 

Due piocc'ss, local assc'ssineiits, notic'e and oppoitiini' 
ty foi heaimg, § 21)}) 

Duuition, 

Noiiusei, abaiidoiiinc'iit of highway, ^ 121, ]> 100c 
Fsei. cstablisbniciit by jnesf i ijitiou oi iisc'i, ^ 15 

Diitu's, higliway othci'rs, 170 

Dwc‘lliiig bouse*, hiMiig out liighw'ay thicaigli, .54, .55 
Dyn.iinite, c oiiti .u toi s' bonds as iiKludiiig chiiin loi, 
210, p 108 

E.II til, light to use ('a I til w’jthiii limits ot higliw.iy, 

^ h5S ]> 1070 
Easena'iil. 

Abutting owiKM, § 141, p 1080 
E\lc*iisiou to limits ot liigliw.iv, ^ l‘V) 
llIgbwa^ i(‘g.iid«*d as (j 1, ji })10 
JV’otic (* to owiic ‘1 ol, ojHMimg of bigbwaj ^ 44 
Pi(* s< nptioii Ol acheisi* usiu, c'stahlisliiiii'iit b> 
10 

Public as .iccjuiimg in, 1.50 
State higbwa.\s, laying out right ol w^ay, § 17}), 
p 41 

V.H.ition ol bigliway, cdleet as to, § 12}) 

E jc‘c tiueiit, 

Vbutlmg owiieis i(‘m(‘dy by win of, § 14.5, j) 1085 
Eiic loaefmieiit, (oinpc'llmg M'lllo^a^ b\, 225 

Elt‘( turn, 

Hoaids Ol ( oiimn^sioiis, ^ 154 

Fonsti lie turn, imj)! ()\(‘iiic'iit and lejKiii, subinis- 
sioii ol Cjiiestioii, 1})2 
lIigbwM\ oIbccMs, <1 10.5 
Highway oi load districts, 

lloiid issue*, ^ 158, j)]) Ills, 1121 
Fu'.itioii ol, Ji 148, J) 10})I? 

Tact's, submissum to voti*, 280, j) .5.58 
Electois, jietition leu bigbw.n, cjimIiIic at ion as, § 41 
Eh*mc‘nts, dc'lc'ct-. caused b.\, li.ilnlity icu n*sultiiig in> 
jiiiy, ‘2.58 
Ellglblllt^, 

lioaids Ol (oimnissiojis, ini 

lligbw.i> othec*, 1()4 

Vieweis, etc , estalilislimeiit by stalntoiy pio- 
(ec*dings, 57 
Eiiiergenc y, 

Ihiaicis or commissions, bon owing money to im'c't, 
J) 1,58, JI 111 1, n 1(5 

Highway olheers, creating mdebic'dui'ss in, § lt»0 
Injuries from (i<*f(‘Cts oi ohsti net ions, caie le- 
cjniied 111 , (j 208 

Use ot highway, liability foi injury in, § 245 


1312 



INDEX TO HI0HWAY8 


Kminent domain, 

(>oinponsation for property taken under right of, 

§ 212, I) 204 

EstahlishiiH'nt in exercise of right of. §§ 2, 2.“> 
Implied power to condoiiin piivate propeity lor 
liighw.iy, § 

Poisonal liability of highway ollicei for taking 
of land by, 171, p IITm ‘ 

EmiibAces OIIkc'Is and aginits, goneially, post 
Eniplo>ei, iioll taxes, liability tor tax on employees, 
§ ;10() 

Eiiiplovnumt, 

Boaids ()i (finiinission^, powi'r to emjiloy agents 
oi sen ants, ^ ir»S, ji 1112 
Highway (dlicers, powei as to, § lOS 
Em losiiu‘s, laMiig out highway thioiigh, § 
Encroachment ObstiiKtion and em ioa( hnieiit, gen- 
eiallj, jiost 
Eiifoi cement, 

liOfal assessments, § nOl, pp .'isn-.'lSO 
'raxes levn‘d for, 200 

EngliK'ei ing exinniscs,, highway funds, payment from, 
^ 170, p 2:1 
ElIglll(M‘lS, 

C’leation of otlne, § 102 

Estimate, (oust 1 uction, im[novement and repair, 
(\)miK‘nsation in a(<oidame with, ^ 2()Jl, p 
114 

Eonliact (onfoiming to, § 20.S, j) 101 
Enhanced \alue, local iinpiovements, consideration 
in apiKirtionmg ass(*ssmeiil, ^ 20S, ji 373 
Entile width, abaiidomucmt h> tailure to use, § 131, 
p 1(H18 

E(iiiahty, hxal assessments, § 208, ii 373 
Ecpiipmeiit, 

(.’ojiti a( tors* bonds as eoveiing, § 210, pp lot), 
ir»7 

State highway commission, powei to a<<iiiiie, 
ir)7, p not), 11 58 

Use ot hlghwa^, iiegligtaae as to, 210, p 2(»1 
Eqiiitj, jinpuiindiiig funds due (ontiacLoi, mainte¬ 
nance ot suit III, ^ 211, I) 2(t3 
Eiosion, danger oils (oiiditioii caused bj, dut^ to le- 
jiaii, Ji 27)4, p 205 
EslablislmuMit, 

Allmatioii as iiiNolviiig, 8 00 
Constitutional powm, 8 
(^oiislitiitional i>io\ isioiis, ante 
C^ounties, powers and duties as to, 8 *30, p Om 
I ieli'gation ot jKiw'ei, 8 30, ]) 05o 
JniisdKtion, 88 30, 40, pp 054 058 
Eegislatice ait Establisliment by legislatni* act, 
gmicrally, post 
Modes of, § 2 

Detei ininiiig cliaiacter, 8 1, I> blO 
Municiiial coiiku atioiis, jMiw’eis and duties, 8 30, 
p 955 

Pow'ei to establish, § 2J) 

Piosdiption P'.stablisbment by piesci i])tion, 
usei 01 leiogiiition, generally, ix)st 
Keioguilloii Establishment by presciiption, user 
or recognition, geneiully, post 
State bigluvays, § 170, p 30 

Statute)! y jnoceodiiigs Establishment by stat¬ 
utory i>iocoediiigs, generally, ixist 
Towns, powers and duties as to, 8 39, p 955 

40 C J S.—83 


Establishment—Continued, 

User Establishment by prescription, user or 
recognition, post 

Estalilishment by legislative act, §8 25-30, pp. 940- 
952 

Absolute necessity, showing as essential, § 2(4 
(’onstitutional jx)w^(‘r, § 25 
iH'legation of jiowei, 8 2t) 

Direct establishment, 8 36 

Discretion, necessity and utility, § 27, p O-IB 
Plxpedu'iuy, chiei miiiation ot, § 27, p 940 
Individuals, establishment for benefit of, 8 26 
Land subiect to jiowi'r, 8§ 31-,'15 
Necessity of load, §8 20, 27, jip 94(4-949 
Powei to estaidish, 8 «0 

Piacticability, detei inination as to, 8 27, p 940 
Piopriety, determiiiation ns to, § 27, p 940 
Utility, 88 20, 27, pp 946-919 

Detei mination as to, 8 -7, p 940 
Establishment by piesci iptioii, nsei 01 r»‘< *»gnition, §$ 
3-24, pp 921-9444 
Alwirtive attempt to stc>p use, § 8 
Abutting owmeis, obstructions on highway es¬ 
tablished by, 8 53 
A( fpiieseeiue, 88 9, 10 
Actual public use as siilhc unit. 8 5 
Adaptability to jnihlic usei, 8 3 
Admissibility of evidcmce, 8 23, p 943 
Ad\(‘!se character of use, pi(‘sumiitioiis, § 23, 
p U42 

Ad\eis(‘ cbaiacter ef Usci, 

Ucupiiied, 8 

Wild and unoc caipicnl land, § 11 
Ad\else ]K)ssessic>ii, 8 3 
Nc'cc'ssity of, § 9 
Wild and unoccupied land, 8 11 
Appeal, remc'dy by w’a\ of, 8 -1 
Asc‘eitaiiimc‘nt and enti> ol icnoid, 8 21 
Assc'ssmcnit 01 le\v ot taxc's, § 9 
Banieis, inter nipt Ion of use by eicntioii, § 8 
Burden ot pi oof, 8 23 p 941 
Width of w ay, 8 21 

Cemeteny, use ol lo.id leading to, 8 3, n 50 

Chaiactei of highway, 8 20 

Chaiac ter of use, 8 3 

(hiciimstaiitial cw ich ncc‘, 8 23, p 943 

Claim ot light, geiieiall>, ante 

(%)loi of light, § 14 

4 sei undei dcTeciive piocc^nliiigs, § 13 
Wild and unoccupied lands, 8 H 
Common use* of load, 8 3 
(^)nditions essemtial to, 8 4 
(’onscMit, 88 9, 1(> 

(\)iisti uc turn by public authm ities, § 10 
Continuity of usei, 8 7 

Bill den ol iiioot, 8 23, p 941 
('ll! de sac, 8 3 

Defectne inoccHMlings, nsei niidei, ( 13 

Definite line ot tla^el, nso ot, § 0 

Desci iptioii of rcH'oid, § 21 

Deviation in line of tun el, § 0 

Dm at ion of usei, 8 13 

Easc'inont M'sting in piililic, 8 19 

Effect ot piescnptioii, 8 19 

Elements essemtial to, 8 4 

Entrj of lecord, § 21 
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Kstablishmont by prosciiption—ContinucKl, 

Established highway, user of lands outside of, 

§ 12 

Evidence, § 23, pp 911-945 
Admissibility, § 23, p 943 
Weight and siillii leni y, § 23, p 944 
Exf Insiveness of iisei, § 9 
Existence of highway by piesci iptioii, ^ 4 
Extent ot highway, § 20 
Extent of use, § 5 
Extingiiisliincnt ot easement, § 19 
Fences, iiiteiluption by election of, § 8 
FriMpumcy of use, ^ 5 

(bites, intei ruption of use by erei tion, § 8 
Hostility oT U‘-ei, § 9 

lininntiiie piescriptive tight, iiit(‘riuption of, § 8 

Individual use as siitlKient. ^ 5 

Ineflectiial d(*(luatiuii, usei iindei, § 13 

Injunction, § 21 

Intel I uption oi iisi', S 8 

Huulen of jiiooi ,is to, § 23, p 941 
July question, 24 
Knowledge* oi Jandownei, ^ l(i 
Land sul»)e( t to i)i(‘s< i iption, § 18 
]jaw questions, ^ 24 
L(‘gal disalnliLy ot ownei, ^ 17 
Li(ens(‘, iisei liv, j:; 9 
Iwiniit.ition iKMiod, ^ 15 
Lo( ation, 

(’haiige of, (» 

Side lilies, bin den of establishing, § 23, p 
913 

Long usei, § 3 
Jioss ot 1 igbt, § 19 

Maintenance by jiuldK authorities, § 10 

jMistaUi', ad^eIsc‘ us(‘i liy, ^ 12 

Non sui luiis, lands owikhI by pen son who is, 

17 

Notnes, iiiteriuiition of use by iKisting, ^ 8 
Faiol eMdeiice, ^ 23, ji 943 
Pal ties to ]H oc(H*dings, ^ 21 
Peiniissne iisi*, ^ 9 

Linden ot inoot as to, 23, p 912 
Jury (piestion, ^ 24 

Lands outside establisfied highway, § 12 
Peisons against whom jik'sc iiption may lie as- 
seiled, § 17 
IVtition, 22 
Pleading, 22 

PicqumderaiK e of evidence, necessity oi sliowing 
b>. 23, p 914 

Ihesc 1 i]>tive inniod, ^ 15 
Piesuinptions, 3, 23, i> 941 

1*1 loi de<li( at ion, § 3 

Pii\ate ways, estaldislimcuit ovei, | 18 
Pioceedings, 21 
Pulilic lands, iiighway o\ei, § 18 
Quantum ot use, 5 
Questions of law and t.ict, § 24 
llailioad iiglit of w ay, § IS 
Recognition by public authorities, § 10 
Public use as c'Nsentinl, § 5 
Relocation ot load, acipnescence in, § 6 
Repaii by iniblic authoiltics, § 10 
Review, as(*i*rtainment and entry of r(»cord, § 21 
Statutoiy piovisions, § 3 
Ehunents of, ^ 4 


Establishment by prescription—Continued, 

Stntutoiy provisions—Continued, 

Prescriptive iieriod, § 15 
Repair and maintenance, § 10 
Siithciency ot use, 4 
Width of liigliway, § 20 
SuITk lency, 

Evideime, § 23, p 941 
Us(‘r, 4-10, pp 922-93G 
8uinmniy pioceedings, § 21 
Tacking ot adveise possession, § 7 
Tiust, higluva> c)\ei lands held in, § 17 
United States, lands lielonging to, $ 18 
Unoccujiied lands, 

Knowd(‘(lge oi consent, § 10 
Piesuniptions, ^ 23, j) 912 
I sei ot, ^5 11 

Woiking as jiiibln liiglivvay, § 11 
Usei oi land ()ut*'id(‘ of established highway, § 12 
Verbal obj(‘ction liy ow'iiei, ^ 8 
Vnwveis, jiioceedings to establish, § 21 
Width ot highvvaj, Ji 20 
July question, Jj 2t 
Pii‘suni]>tions as to, 2;i, p 913 
Wild and unociupicd lands, 

Knowl(‘dg(' oi (oiismit, KJ 
1*1 esumiitions, § 23, p 912 
Usei ol, J; 11 

Woiking as ])nbli< liiglnva.N § 11 
WoiKing a^ a publn inghwa\ 11 
P^stablishiiKMit by st.it utoi.v pioci‘edings, 37 f)5, pp 
952-10.32 

A(‘quies( eiK (', w'aivm of dcdi'cts in pio( ei'dings, 
70 

Actual notice, lepbuing st.itiitoiy notni', § 4(> 
Ad join iiincnt, ^ 59 i> 078 

Api)(*al and m ror J? S7, p 1017 
Albdavits, piool oi s(*isi((' ot iiotn'O by, ^ 40 
Aggi iev(‘d i)aiti(\s, a])p(‘al by, 79 
Amendment, 

Petition foi, § .52 

Second notice, Ji 43 
Retold, Ji 71 

Ri‘poit ot Aieweis, etc., § 03, p !I91 
Statute, J; 38 

ApjK'al and ciioi JiJi 78-87, pp 1011-1020 
AdjoinnnuMit, § 87, p 1017 
Loud, § 81 
Cliangc ol vcniK', § 81 
Coinplianc(‘ with statute, § 79 
C’onsolidation ot appe.il, ^ 87, p 1017 
(5)sl hond, Ji 90 
Decision rt*vi(wvable, ^ 80 
Dct(‘imination of cause, Ji 87, p 1019 
Dismissal of api)t‘al, Ji 87, p 1017 
Disposition of cause, § 87, p 1019 
KfttMt of ajilKMil, Ji 80 
Extent of leview, § 87, p 1018 
Final det<*rniinatioii as css(‘ntial to, § 80 
Haim less (uror, § 87, p 1019 
Intmlocutoiy orders, § 80 
Joint appc^al, § 83 
Juiisdiction in respect of, § 81 
Juiy trial, § 87, p 1017 
Mode of appeal, § 84 
Notice, 

Appeal, § 84 
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Bstablli^hment by statutory proceedings—Continued, 
Appeal and error—Continued, 

Notice—Continued, 

Heaniig, § 87, p 1017 

Objections raised for first time on appeal, 
§ 82 

Opening and closing of argument, § 87, p 
1017 

Owiiei of lands nftected, § 79 
Panics, 8 Sn 

T*('rlection ol appeiil, § S4 

PiMsoiis entitled to aprx'al, § 70 

Pf'titioii, § 81 

Pieni.itiiie appeal, § 84 

Presentation of grounds, § 82 

Pn'sninptions on, § 87, p 1018 

Pioc('ediiigs fui tiansfei, j) 84 

Pioeeediiigs on app(*al, § 87 pp 1010-1020 

Questions of fact, § 87, p 1018 

Itecoid, 8o 

Pefeiernes, § 87, p 1019 

Reservation of grounds of revi<‘W, § 82 

Right to apiM^al, § 79 

S(Ope of leMew, § 87, p 1018 

Separate appeal, § S.'i 

Service of notice, § 81 

Suee(*ssive appeals, § 79 

Sufiersedeas, effect as, § SO 

Teebnieal enois, 87, p 1019 

Time for taking ajipeal, § <84 

Tiansf(*i of piocec'dings, 84 

Tiial do novo, § 87, p 1018 

Tiibunals to wlndi appeal takmi, § 81 

Wiinm, 

Delects in proceedings, § 81 
Olneetion, ^ 82 
Appealane(‘ as waiver of, 

Not u (’, § 47 
Ol)]<‘etioii, § 52 

B(‘ateu tiack, locating on, ^ 05 
Bond, 

Appeal and erior, § 81 
Ck)sts, {5 90 

Biidle iiatli, aiitlioiity to (‘s|a)»lisli, § 07, n 21 
Burden of piool. 

Application, ^ 41 

Kxistcmce ot highway, 94, p 1029 
Coitioiaii, 

Adc'cjuate leinedy piec liidiiig, § 8.8, p 1020 
Applic'.ition for wiit, § 88, ji 1021 
(^c)st bond, § 90 

Detei mination of cause*, 88, p 1022 
Disci c'tionary acts as leviewabic* by, § 88, p 
1020 

Dismissal of writ, § 88, p 1022 
Disjiosition of rause, § 88, p 1022 
. Do nil ant proeec'diiigs, § 88, p 1022 
Estoppel 111 lespoet of, ^ 88, p 1021 
Judicial acts rcwiewablc* by, 8 88, p 1020 
Juiisdic tion tested by, § 88, p 1020 
Pei sons entitled to wiit, § 88, p 1021 
Renic'dy by way of, § 88, p 1020 
Return. § 88, p 1021 
Re\ i<*w, § 88, p 1022 
Scope of leviow, § 88, j) 1022 


EstabliKliment by statutory proceedings— Continued, 
(’!haiacLei of road, § 92 

R(*IK)rt as to, § 02, p 985 
Citation, §§ 42-47, pp 900-905 
Collateial attack, 

Injunction amounting to, § 89, p 1024 
Oidei establishing, § 74 
Coiniinssioners, ante 
Compliance with mode preseribc'd, § 37 
CoiK*h]si\en(‘ss, 

Oidei I’stahlishing, § 73 
Suney, 08 

(Vmditioiial oid(*r, § 70, p 1004 
(knistitutional piovisioiis, appeals contioiled by, 
78, 79 

Coiisti lie lion of statutes, S 37 
Contest, § 54 

<\)ntiiiiiaiKes, ^ 59, p 078 

(5)ineiiienc*o, rc'jiort as to, § 02, p 9xS5 

Cost ot load, rc*jM)it of viewers as to, § 02, p 987 

Costs, § 90 

Counties, § ,29, p 955 

("oiiits, establishnic'Tit on own motion, § 48 
(5irativf‘ statutes, defects cured by, § 77 
Daiiiagos, 

ReiK)rt of viewc'rs as to, 02, p 987 
Rcmcw’ as to, ^ SO 
Sc'ltlenient of, § 70, p 1001 
Waivei of detects by ac'cc'ptiug, § 70 
De facto VIe^^ers, 50, p 974 
Defects in piocc'cding, 75-77 
Ciiiative statutes, § 77 
Kfic'ct of, § 75 
Kslupi>(‘l us to, § 75 
Csei und(*i defective pioe<‘i‘dings, § 13 
Waiver, § 70 

l)eh*g4ilh)U of i>owei, § 39, p 955 
l)c*sc 1 iptioii of load. 

Order estalilishiiig 70, p 1002 
Petition, § 50, 908 

Rc'jxut ot vie w 01 s, ^ 02, p 985 
DcMalioiis, iniiiiietic^ii to jnexeiit, 89, p 1024 
Di^agieomoiit, avc'inic'iits as to iii {retilioa, § 50, 
j> 907 

Diseietioiiai^ acts, eeitioi.iii as Ij ing to iomcw', 
^ 8S, p 1020 

Dismissal of apjieal in, § 87, p 1017 
l^^stojuH'l, 

(k*j tioiaii, § 88, p 1021 
Detects in proec‘c*cliiig^, § 70 
EMclcMiee, existence ot liighwaj, § 91, pp 1029- 
1022 

Kxeicasc* of powc'r, ^ 29, pp 954 957 
Expediency of road, icmcax as to, § 80 
ExjH'nses, 90 

Appoitioemc'ul, 70, i> 1(M>1 
Ext (‘lit of load, 92 

Extiinsie cMcJeiicc*, icxoid sust.uned by, § 73 
Eoiin of piclgnient oi ordei, § 70, id) 1001-1005 
(Jiade of load, lepoit ot Mew(*is as to, 02, p 980 
lleai ing, 

Nolne of, Ji 00, iij> 981-984 
R(*moiisnaiice oi otlier objection, § 54 
Implied rejK*al of statute ielating to, § 28 
Impicncmieiits, lepoit of vieweis as to, § 62, p. 
980 
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Bstabllshmont by statutory proceedings—Continued, 
Injunction, { 89, pp 1023-1026 
Interested persons. 

Appeal by, § 79 
C'ertiorai i by, § 8S, p 1021 
Interlocutory oideis, appeal as to, § 80 
Irregularities, injunction on ground of, § 80, p. 

1024 

Irreparable injury, injunction to prevent, § 89, p. 

1025 

Joint appeal, § 83 

Judgment or older, §§ 60-74, pp 099-1009 
Appointment of viewers, § 56, p 972 
Apportionment of expeii'se, § 70, p 1001 
Appioval of Older, § 70, p 1002 
(3eiical eiiois, 70, p 1002 
(\)llatoral attack, § 74 
Cone Insiviie'ss, § 73 
(Vmditional order, § 70, p 1004 
Contents, § 70, pp 1001-1(K)5 
Desci iptioii of higiiway in, § 70, p 1002 
Filing, § 69 

Foim, § 70, pp 1001-1(K)5 
Necessity, ^ 69 
()p(‘ration and effect, ^ 73 
Pieiiininaiy steps as recpiin'd to be shown, § 
70, p iool 

Piesumption ol legulaiilv, § 73 

I*ub)ic aiinoiiiicenient, § 69 

Review, ^ 72 

Setting aside* oidei, 72 

Signaluie, § 70, ji 1002 

Suivey in< oi i>oiated in oidei, 70, p 1(M)3 

Time of, § (59 

Validity, (59 

Width of liigliwa\ fixed in, § 70, p 1(K13 
Jill isdictioii, 39, 10, pp 954 95S 
Obiection to waul of, § 53 
IleMow a^ to, 80 

Roads in diffeient co-ordinate jurisdictions, 
§ 10 

W.inei of w^ant of, § 76 
Jurisdictional facts, 

Re< ital of, § 73 

Recoid as ie(|uued to sliow% § 70, p 1(K)4 
Jurois, jHisl 

Layout, judgment oi older foi, § 70, p 1(K)1 
Ix*ngtb of higluvay, compliance with pidition, § 
66 

Limitations, injunction against, § 89, p 1025 
laical officers, § 37 
Location, Sil 64-68, pp 994-999 
Beaten Hack, 65 
(V)uiso, § 65 
I)et(*imlnation of, § 112 
Fe.isibilit>, 65 

liaying out, 64 
I/‘nglh ol higbw^ay, § 66 
Locai statutes as deteiininati\o, S 65 
Necessity, § 64 
Power to seh'ct loute, § 65 
Resuivey, § (58 
Route des( i ib(»d in, § 65 
Section line, ^ 65 
Suivey, § 68 
Vanance, § 65 
Width of highway, § 67 


Establishment by statutoiy proceedings—Continued, 
Loss of recoid, § 69 

Majority of commissioners or viewers, action by, 
§ 59, p 978 
Maps, 

Admissibility to show existence, § 94, p 1030 
Report of viewers accompanied by, § 62, p. 
987 

Municipalities, § 39, p 955 

Names of owners or occupants, petition required 
to give, § 50, p 967 
Ne<*essily of iiotic*e, S 43 
Nei'essity of load, 

Averments as to, § 50, p 907 

Ordei as lecpiiied to lecite, H 70, p 1002 

Report as to, § 62, p 985 

R(*view as to, § 80 

Neglect or refusal of selectmen to establish, aver¬ 
ments as to, § 50, p 9()7 
Notice, iiost 

Numliei of ixditioiiers, § 41 

Oath of view'ers oi commi*^sioiieis, § 56, p 973 
Ob )e( turns, 

Notu'C, § 47 
l*etllion, § 53 

Ri'port of M(*w'eis, etc , § (k3, p 988 
Waiver ot, § 59, p 981 

Occupant of land, iietitioii as lequired to name, § 
50, ]> 967 

Opening to tiavc‘1, § 91 
Opel a thin and effect of, 91, 92 
Oidei to '^how caiisi*, n(‘((‘ssit>, § 43 
Ow’iier of land, 

App(*al by, 8 79 
C\‘i(ioiaii by, 88, p 1021 
Petition as ie<|uii(*d to name, ^ 50, ji 967 
Re[)ott of viewi*is as to, § (52, p 986 
I’aities, § 41 

Ap]>eal and (*iroi, § 83 
(’ontest, § 54 

I*ersonal notice*, necc*ssitv c)f, § 46 
Petitibn Ol application, iMist 
Petit lonc'i s, § 41 

Aiipc'al by, § 79 

Plat, rcpoit of Aiew'eis accompanied by, § 62, p 
987 

Pl(*ading, w^aixei of detects, § 76 
Possc'ssion, oiH'iiing by, § 91 
I'osting of notice*, §§ 43, 4(5 
Preliminaiy stc'ps. 

Older as rcMiuiied to show', § 70, p KKH 
IMesiiinptions as to ha\ing taken, ^ 73 
Piesiiniptions, 

Appeal 111 , § 87, p 1018 
Jniisdietion, § 39 p J)56, mi. 64, 65 
Regularity of ordei establishing, ^ 73 
Report of viewers, § 62, p 984 
Process, § 43 
Pi oof, notic'e, § 46 
Publication of notice, § 46 
(Qualifications, 

Petitioneis, § 50, p 967 
Objections as to, § 53 
View’ers, § 56, p 973 
Record, §§ 69-74, pp 999-1009 
Amendment, § 71 
Appeal, § 85 
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EstabliBhment by statutory proceedings—Continued, 
Record—("ontinued, 

Compliance with statute, § 69 
Extrinsic evidence to sustain. § 73 
Jurisdictionnl facts shown In, § 70, p. 1004 
liOSs of, § 09 
Necessity, § 69 

Nunc pro tunc amendment, § 71 
Proof of estahlishinent by, § 04, p 1030 
Reference, 

Api>cal in, § S7, p 1019 
Fees of refeiee, § 90 
Petition to (omtnissioneis, etc, § 55 
Rehi'arlng, \ iowei s, etc , § 59, p 980 
Remonsti anc(», § 54 
Repeal of statute, § 38 
Rejxiit of vieweis, § 62, pp 981-9KS 
Amondnient, § 63, j) 991 
Appioval 01 disapproval, § 63, p 990 
Coiicliisiveiioss, § 63, p 900 
Corifliination oi rejection, § 63, p 990 
Exceptions to, § 63, p 98S 
Filing of, § 63, p 988 
ITi'aring on, ^ 63, p 990 
Rocoininitinent, § 63, p 991 
Record, § 69 

Resolution, adopting, § (59 
R(>tuiii of, § 63, pp 98(8-994 
I{evu»^^(Ms and rerevi(‘\\eis, § 63, p *H)3 
Tiiiu' of filing, ^ 63, p 988 
Res juduata doctiiiu^ as ap]dicable, § 73 
R(‘Kpondeiits in i)i()e(‘(*diiig to cstaldish, § 41 
Uesurvov, 68 

Retioacln(‘ effect of curative statute, § 77 

Route oi higbwav, s^dectioii of, ^ 65 

Second nofi(*e, aincndinenl of petition, § 43 

Section line, Uxatiou on, § 65 

Seledioii of unite, pow(‘r in respect of, § 65 

Sepal ate appeals, § 83 

SeiMce of notue, ^ 16 

Healing of Mouers, etc, § 60, p 9S2 
Setting aside oidei laMiig oul, § 72 
Sti ict (onipliaiKe ^\lth statutes, 37 
SidisiHpient apiilication, letiisal of load as Imi 
to, § 73 

Subseuneiit \ lew, § 63, p 992 

Substantial coiiiiiliance with statute as sulhcient, 
§ 37 

Siifcessive aiiiK'als, § 79 
Summons, § 43 
Supeised(*as appeal as, § 86 
Supplomenfal petition, § 52 
Survey, § 68 

KfTect of, § 91 

Older iiKorimratiiig, § 70, p 1003 
Surveyors, [Kist 

Termini, i>etltion as leipiiied to show, § 50, p 
968 

Thieatmied illegal action, injunction to prevent. 
§ 89, p 1024 

Towns, poweis and duties, § 30, p 955 
Trial de novo on appeal, § 87, p 1018 
Utility of road, 

Aveinimits as to hi pi^tltion, § 50, p 967 
Report as to, § 62, p 985 
Review as to, § 80 


Establishment by statutory proceedings—Continued, 
Validity of statutes governing, § 37 
Variance, 

Location of highway, § 65 
Width of highway, § 67 
View, § 61 

Subsequent view, § 63, p 902 
Vieweis, post 
Waiver, 

Defects m proceeding, § 76 

Notice, § 47 

Objections, 

Petition, § 53 

ProM'edinga of viewers, etc, § 59, p 981 
Width of highway, post 
Withdi.ivval from petition, § 41 
Withdrawal of petition, § 52 
Es(llnatC'^, 

Construction, impiovoment and repair, compen¬ 
sation deter mined by, § 209, p 113 
T^eal assessment, amount as limited by, § 296 
Revenn(‘, use for highway purjioses, § 176, p 9 
Taxes, piiblieatioii of, § 280, p 354 
Estoppel, 

Abandonment of highway. 

Attack on, § 120 
Obsti notion ci eating, ^ 133 
Abutting ovvneis, iniunctioii against obstruction 
OI (‘iKUoacbment, § 143, p 1088 
Alteration of highway, § lOS 

Roaids oi commissions, liability on piinciples of, 
§ 158, p 1113 

Contracts for road work, questioning validity of, 
5 208, p 106, 5 211, p 196 
Diainage, imnnction against maintenance of 
dinin, § 180 

Existence of highway, denial of, § 2 
Highway oi road districts, objections to cieation 
of, 5 148, p 1099 

Loial ass(‘ssments, obji'ctions to, § 301 
Obsiimtion of highway, complaint of, §§ 220, 226 
Public load, denial of load as, § 255, p 290 
Statutoiv pioceedings to establish, 

Oitioiaii in, § 88, p 1021 
Delot ts, § 76 

Taxpayers, acqmesceriec resulting in, § 311, p 397 
Vacation of highways, attack on, § 129 

Evidence, 

Ahandoninent of highway, § 130 
Bill den of proof, geiieially, ante 
(Vmsti u( tion, impiovement and repair, prosecu¬ 
tion foi neglect, § 200 
Conti actors’ bonds, action on, § 210, p 188 
Conti acts foi road w^oik, actions ailsing out of. 
§ 211, p 198 

Damages as lesult of const nution and improve¬ 
ment, actions for, § 216 

Drainage, action for injuries to land as result of, 

§ 186, p 68 

Exisleiiee of highway, § 94, pp 1029-1032 
Highway bonds, actions on, § 158, p. 1129 
Highway offleers, 

Actions by oi against, $ 173 
Ciiminal prosecution of, § 174 
Injuries fiom defects or obstiuctlons, actions for, 
[ § 280, pp 331-337 
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Evidence—Continued, 

Ij()(‘al assessments, 

(-ontest, § liOO, p 380 
Enfoiceinent of collection, § 304, p 387 
IxK-ation of highway, ^ 04, pp l()liJ^-1032 
Obstnictlon and eiicioachnn'nt, post 
Pies( riptioii or advert' hs(m, estahlishimnit hj, 
§ 23, ])p 041 Olo 
Admissibility, ^ 23, ji 013 
Siiflicii'iicy, 23, p !114 
Presuiiiptions, gciieially, iMist 
Taxes, 

('olleftioii of, ^ 200 
('ontesting validilv, § 201 
O'axpayiMs’ actions, 311, j) 308 
11 se oi lngh\\a\s. 

Action foi Injlines, ^ 210, p 272 
(Oinmial pi o.scm ntions relating to, § 247 
Vacation of highways. 

Pi oc(*ediiigs tor, 121 
Setting aside pioceedings, § 120, p 1(MJ3 
Kxcav.itioiis, obslnution oi enc ioa< hiiuMit by, k -1*’'^ 
Excejitions, 

Alleiation of liighwa>, ri'iiort of xieweis, It lO?^ 
Esl.ibhsliinent by statntoi> jnoceedings, lepoit ol 
vu'weis, 03, j) OSS 

Extlusne pnv«ite (Msement, use of highways, ^ 233, 
p 254 

Exchisivcniess, jnesci iption, establisliiiKMit b\, § 0 
Exeiiijilaiy damages Punitive (laiiiag<‘s, geiimalh, 
jiosl 

Exemptions, 

Taxation, § 2S8 

Woik on loads by taxpayers, § 307 
ExistcMicc' ol highvsav. 

Pill den ol piool, ^ 01, p 1020 
EMdence as to, § 04, pp 1020-1032 
F.ict (]iii‘stion, 05 
J.aw (piesI ion, ^ t)5 
I’le.iding, 03 

Piesnniptions as to, § 04, p 1020 
Vacation as di'pc*ndcMit on, 115 
Existing lllgll^^ a.> s^ 

Deiialnni lioin, st.ite iiigliways, § 170 , J) 40 
laning out iijion, ^ 33 

Obstnictlon, ^bowing ot actual exisienc'c*, 210 
Ex officio ineniheis, higliway boaid, 1()3, n OS 
Exjic^dicMic ^, i‘stahlislinicnit b> leglslall^e act, dc*t<M- 
niin.ition as to, ^ 27, ]> Ohi 
lOxiK'iiditnies, 

Po.iiiE OI c oininissioiis, jmiwcm to make, 157, 
]> nil 

Iligli\wi> lunds, agieemcnts as to, § 170, p 14 
Olhceis and agcMits, ]>o\\ej to make, § ](»0 
ExjKMises, 

Alteiation of highway, § 112 

Consideiation in dc'tcnmilling vvhethei to {establish 
load 27, p 010 

(_'onst i uc tion, iiiipi o\(‘iiicuit and repair. 201 207, 
PI) S 4 SO 

EstablishiiK'iit b.\ statutoiy pioceedings, § 00 
Ajipoitionmc'iit, 70, p 1(K)1 
Iligliwoo olliceis, leinibm scMiieiit toi, ^ 107 
Extension, 

Taxes, compliance with statute, ^ 289, p 350 


Extension—Continned, 

Time, 

('onti actois’ bonds, piesumptions ns to, § 
210, p ISO, 11 8 

Contiacts for load woik, pertoimaiice ot, ^ 
200, i» 115 

Extend of liigbway, ]>iesc niition oi advcise usei, es- 
tablisbment by, § 20 
Extia comiMnisafion, 

('oiistnic tioii, impi o^onic'iit and lejiair, 

('ontiacts loi, tj 2(Mi, j) IP) 

Snbc'onf rac tors, 200, ji 131 
C'ontiacts loi load woik. condition piec^c'clcnit to 
U'ceneny, 211, p 105 

Extiastatutoiy conditions, c'ontiactois’ bniids, 210, p 
141 

Fact cpic'stions .fniy cpiestions, gcnioiallv, post 
Falling Inancdies oi trees, injuries cans»‘d by, liaiiil- 
itv foi 257, p 30,3 

Fat spots, ininni's caused by, lialnlity loi, § 257 
Fc‘ck‘i.il aid, 

(Jiant of funds, § 170, p 10 

Obstnictlon and enc loac limcMit, iniiinc tion to c*om 
jxd ienio\al on fiiglnvay built witli, ^ 22(5 
Powc ‘1 ot statc‘ .igcMunc's as atlc'ctt'd b\, 177, p 2S 

St.ite bigbw.iy c*oinmission, contacting in lespcxd 
of, 157, p 1100, 11 57 

State highw’a\s, change in location to secnic' J? 
17'.), p 50 

Slims a\ailable foi biglnvay bo.iicls oi commis¬ 
sions as inclnding, ^ 15S, p 1114, n 17 
F<*dc‘i,il .nd mads, clc'signation and location of, 170 
p .30 

Fc'dc'i.il antlio! itiiN, (‘oustnic*tion and maintcnianc*c', 
colli I.lets in ies|M‘(t of, § 177, p .34 
Fc'dcnal foic*st mad, highway hinds, i‘xponchluies ten, 
^7^K P 21 

Fc'dei.il tioops, use of highw.iy, lights of, ^ 2.33, ]> 
21(J, n 1 

Fec*d foi animals, (onti.ic fois’ bonds, claim toi as 
w it Inn, 210 p 1<>4 

FcM'dcM mads, state liigliw'.iys, powH‘r to build, § 177, 
p 31 
Feme c‘s, 

Ab.indonnicait by plac ing on, ^ 1.33 
Inpinc's cans('d by, liability tor, 5^ 2,57, p .302 
Obstinciion o] cmk mac hincMit b>, t? 218 
10es(nI)lI^e nglit, election as intcn nipting, ^ 8 
Kc‘ino\al of, c onstinc tion, imjii ovemeiit and ic*- 
I)aii, ^ 181 

Field note's, location ot highway, eMclcnue of, § 04, 
p 10.31 
Filing, 

.Indgment or oidei, est.iblishinent by .stalntoiy 
pioc (‘c'dings, (10 

Notice' ot claim ten ininiic's lioin ch'fc'cts or ob- 
sti nc lions, 275, p 321 

Petition OI a])plic ation, c'stablislnneiit by statii- 
loiy PICKc'edings, | 10 
Filling v.Kaiicic's, highway oflicc'is, ^ lOt; 

Final settlement, c onti ac tens’ bonds, time to sue cm 
aftei, ^ 210, p 185 

Fiiianc'ial ability, consideiation in dc'tc'imining wboth- 
ei to establish lOud, § 27, p 040 
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Cj)rirrjicts for road work, actions aiising out of, 

§ ‘211, I) 20‘J 

Ininiios fiom defects or obstiiictions, actions toi, 
‘2S1, I) ;^4L> 

Taxpaycis’ ju-lioiis, § 31], ]> 300 
rs(‘ of liiKliway, action for iiijiiii(*s, § 340, p 27(» 
Finos, 

('oiistiiK li()n, irnpiovcnient ami ro]iaii, conviction 
toi 3()() 

(llisti nction of hiRliway, laiiiislinimit by, § 331, p 
330 

Toll t.i\, nonpayiruait of, ^ 3(H; 

AVoik on load l».v laxpaycMs, dcOimiiKMicv m, 30S 
Flit* Jilaini l»u\cs, iifijlit to install in, ^ 130 

(‘ini'ii, wt)i Is. on loads, cvcinption tioin, ^ 307 
Fiscal (oiiils 

(’oiintv liif^liways, powoi It) pi ovule for, § 177, 
I) 33 

TIip;liwa\ ofbceis, apI)lo^al ol, 103, ii 1 
Flaslit'is, sifiii.illinK by, location ol, 303, p 311, n 3,3 
Floods, 

l)(d(*tti\c diaimmi' fatililit's causing, lial)ilif>, 
1S(), ]) (iO 

lOtHautioiis ai^ainst, ohiijralion in r(‘sjK*ct ol, ^ 
308 

Fot?, in;;bt diiMiij* in, liabilil\ to luuelt'is, ^ 38 1, p 
301, 11 03 

Footpaths, lojids as iiit-liidin^;, 1} 1, p 017 
Footways, teiin liit^bwavs as iiu liidinji:, 1, p 011 
Foi(*( losiii(*, lot.il asst'ssiiicnts, lu*ii ol, 301 p 380 
Foieinui (onti.ictoi’s bond as im Indiiij; waj-t's ol, ^ 
310, ]) 1()3 

FoiIcitiii(‘s, dt‘t) 0 ‘>ifs ji((oni]),myiii4 bids on (.onstiiK- 
tioii (.out I at't^, ^ 308, ji 08 
Foii;(‘i\ bij;h\\a^ i)onds, dt'lciiso of, 138, p 1134 
Form, 

.liidsmt'iit Ol oidtM, est<iblishinciit by statiitoiy 
plot (‘(‘diiiRs, 70, PI) 1001-1007) 

Notite, opeiiiiij; ol liij;li\va.>, ^ 47) 

Fi am loses, 

lloaids ol coiiiiiiissioiis, j)ow(*r to f^iaiit, ^ 17)8, 
p 1114 

Use of lo^hway, j;iaiil ol loi sptn ml use, ^ 333, 
p 37)3 

Fi and, 

llipliwav bonds dtdenst* of, 17i8, i> 1134 
J^otal asst's^nicnls, 

UuialiNt* le;:isl.ition as alh'ttiiui:, 303 
KfltHl ol, .300, p .377 

Fi(‘elioId estate, 

lIiKh\\.i\ as, § 1, p oil 

IN iptOiial (‘.iscinent ol public as, 1.30, n 07 

Fi (‘(‘holders, 

Alteiation of highways, vieweis as recpiirt'd to 
b(‘, § loi; 

Pet It ion loi highway, sij'nin^ of, 41 
Vacation of highways, petition by, ^ 118, n 31 
Vi(‘W(‘is, (oinpet(Mic> to act as, (*stablishinenl bv 
statutory pioc('e(liiit?s, § .37 

P'reiijhl (baiK(\s, coiitiactois’ bonds as (ovenns, 310, 

p. 100 

Fiight('iiinj? liors('s. 

Admissibility of evidence, § 380, p 330 
Hicycles, regulation to avoid, § 33.”) 

I)ef(*ct causing, liability for injuiies, § 301 


Frightening horses—(Continued, 

Excessive speed n'siilting in, liability, § 342 
Liability foi injury in general, § 343 
Object in or near liigliway, liability, § 369 
Obstruction as calculated to, Juiy question, § 381, 
p 3.39, II 65 

Fioiitagi*, local assessments, consideration in (ieter- 
ininiiig bcMietits, 398, p .374 
Find, conti actors’ Ixmds as including claim tor, f| 310, 

p 10.6 

Fumtions, boaids or coniiiiissions, § 1.57, pp 1108- 
1113 

Funds Higlnvay funds, geiieiallj, iK)st 
Fuiniliiie, coiiti a( toi s’ bonds, iiu lusion as camp erjui])- 
nient, § 310, p 1.59, n 30 

Futui(‘ daniag(‘, obstruction of highway, rerovery for, 

^ 338, p 3.31, n 71 

Futui(‘ 1 1 alia, state highways, considei ation in loca¬ 
tion of, 179, p 1.5 

(laidcMis, laving out Inghway through, {r 3.5 
(iai nislina'nt, (out i acts foi road woi k, luuds due con¬ 
tract or as subject to, Jr 311, p 303 
(las .inn, 

Em ioa( bin»‘nt, status as, § 318, n 90 
I so to till tanks of autoinolnli‘s on highway, § 233, 
p 310, n 9 

(las pijM's, 1 iglit to ojK'ratt* ^ 139 

(lasoline, ( ontra( toi s’ bond as im biding claim loi, 
310, p 105 

(l.isohia* stations, stat(‘ highways, (onsti in tion on, 

^ 17t), ]) 38, n 7 

(lasolim* tax (‘xfM'iiditui(* of funds (kuiyi'd trom, ^ 170, 
pp J), 18 
(latt's 

Ab.indoiuneiit as K'siilt ot ])la( mg on, § 13,3 
OhsI 1 U( t ion Ol (MK 1 oa( hiiKMit l)\, 318 

Pi(‘s(iijitne us(\ Intel 1111)11011 by erection of, § 8 
(icneral r(*\(*nu(‘ fund, (onstiuction and maintename, 
jhnnuMit out of, S 170, p 9 
(l(*ncii( imtUK' of teini, M, j> t>0J) 

(le(»gi af)lii( al ariai, highway or road (list i at us('d to 
d(*sign.it(', 115 

(food taith, consti u( tion, iinpi oveiiK'iit and lepair, 
cornpliame with (onli.ut in, ^ 309, p 11.5 
(loM*i nnu'iital .igem i(*s, lioards or commissions as, ^ 
1.56, ]) 1103 

(JoAiM nineiital turn tion, 

(’onsti lie tion, iiiaintenam (* and i('])aii, {j 177, p 3.5 
Establishineiit as, tji? 36, 39 
Highway or road (listnets, § 146 
(Jo\ei nor, 

(’ontnu'ts foi road woik, api)io\al of, § 308, p 93 
Jtemoval ol higlnvay ollners by, 1()6, p 1140 
Grade eiossiiigs, state' higliwajs, a\oidan(e ot, § 179, 
p 4.5 

(bade ot road 

Establishment by statutorj pnx'eedings, reiMirt 
of vu'W^eis as to, 03, p 980 
State highways, lelocatioii to alter, § 179, p. 49 
Grading, ]>ow^ei and dut>, Jr 177, p 38 
(buss, title to, 1.38, p 1076 

(bavel, publu’s light to use of gravid within limits, 
§ 138, p 1070 

(bavel loads, term highwaiys as including, § 1, p 911 
(beat loads, di'llried, § 1, P 919 

(boc't'nes, contractoi s’ bonds as including, § 210, p 102 
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Guardrails, duty of pioviding, 202, p 307 
Guideposts, statutory itKjuiiemcnts for orectlon of, 
§ 182 

Hard-surfaced roads, funds accpiired for, use of, ^ 
170, p 21 

Harmless eiror, statutory pioceedings to establish, 
§ S7, p. 1019 
Hai ncss, 

Gonti actors’ bonds as incliidiiiK claim foi, § 210, 
p lOT) 

Contiibutoiy negligence as lesult of delects in, § 
274 

Hauling logs, use of highway for, § 233, p 215 
Ilazaid of contiact, coiistiiiction, iiii]uov(*nK*nt and 
lepaii, extra compensation lor. § 209, p 119, n 42 
lleni ing, 

Alteiation of highway, pioceeding foi, § 105 
Construction, inipiovement and lepali, i>etition 
foi, § 195 

Establishiiioiit by statutory iiroceediiigs, 

Notice of, ^ 00, pp 9H1-984 
Remonstrance oi f»ther objection, § 54 
Hlghwa.^ or road distints, 

Rond issue, § 158, p 1123 
Consolidation, § 151 
(’leation of, 118, P 1090 
Removal of highw^ay olliccis, § 105, p 1112 
Report of xiew'cis, etc, establishment ot higb- 
wa.A, § 03, i> 9JM) 

Vacation of high\va\s, pioceedings foi, ^ 121 
Ib'aisay, existence of highwa.N, ('stabli^hinent, ^ 94, ji 
1030 

IIcaAy vehicles, us(‘ of highw«ivs, K'gulation of, § 234 
Hedg( s, obstriKtioii oi (*n( ioa( hnient by, it 218 
ll(‘iis, notu'c of oix'iniig of higlnvay to, § 41 
Ileibage, owiiei of fee as entitled to, S 138, p 1070 
Highwmy funds, 170 jip 9-25 

Ab.mdoiinient of ]>ioie(t, ilisposilioii of, ^ 170, p 
15 

Adininisti ati\e (‘xj)eus(‘s, [layinent tioin, 170, 
P 23 

Agieenient as to conti iluilions oi exiHUidituies, 
170, p 14 

AllcNs, allocation foi use on, § 170, p 13, n 5 
Allof ation, 

(’onnties, 170, 13 

States 170, p 10 

Antnipatoiv i('venues, paMiieiit of claims out ol 
§ 17t), 1) 9 

Appoitionment by stale, ^ 17<», p 10 
Appiopiiations, effc'c t of, § 170, j) 10 
Attoine>’s f('es, paMiieiit tioiii, 170, r> -3 
A\ailabilit>. iniinovement as deju'iuh'iit on, ^ 178 
Rond issues, e\|>enditure of pioteeds of, 17<), 
p 18 

Ronds, use to ])a\, § 170, p 22 
Rndg(‘s, expendituies loi, ^ 170, fi 19 
(3i('clvs, disbuisi'inents thiough, § 170, p 17 
(’ity stieets, use to imj)io\e, ^ 170, p 20 
f’lainis, use ioi payment of, ^ 170, p 24 
Compensation insuiame, use foi payiin'iit of pie- 
mlums, § 170, p 21 

Construction oi lmplo^ t'liieiit as dependent on 
availability, 178 

Contribution to, agieeinents as to, § 170, p 14 
Control of, § 176, p 15 


Highway funds—Continued, 

Counties, allocation or distribution by, § 170, pp 
10, 13 

Courts, ]H>wer lespecting apportionment, 8 176, 
1) 14 

(’illlent goveinment ex]K'iises, use tor, § 170, p 20 
Custody of, § 170, p 15 

Damages, us(' toi satisfying claim, 8 170, p 24 
Delu it from prect'ding yeai, pa.MiK'iit of, 8 170, p 
20 

D('I)ositoiy, suiH'rMsion of, § 170, ]) 15, n. 20 
Disbuis('iiient, 8 T70, j) 9 
jSIi'thod of, 8 170. p 17 
Ruiposes, § 170, j) 17 
State lunds, § 170, j) 12 
I)is( H'tion, 

Distiibiitioii Ol aptioitlonmeiit, 8 170, p 14 
Exix'iiditun', 8 170, p 18 
Invc'stnn'iit of suiplus, 8 170, j» 10 
Disli liuition of, § 170, p 13 
Districts, 

Alhx ation oi distiibufion to, 8 170, p 13 
Apiwu tionment to, 8 170, 10 

Diawnig on, method of. 8 170, p 17 
Engineeiing exiM'iisos, jiajiin'iit fiom, 8 170, p 23 
Estimated le^enue, im.Min'iit of claim out of, 8 
170, p 9 
Exiiendituies, 

Agu'C'iiK'iits as to, 8 170, J) 14 
PuiiK>ses of, § 170, ]) 17 
Supei \ ision of, 8 170, l> 10 
Fedeial foiest roads, expendituies foi, § 170, p 
21 

F('d('ral giant, 8 170 p 10 

(Jasoline taxes, exix'iidituie of funds dc'rived 
lioin, 8 170, p 18 

(leneial costs of go\('innu’nt, use tot, 8 170, p 20 
Cc'iieial taxes, oxpc'iiditUK' of funds denvc'd fiom, 
8 170, p 18 

llaid-smlaic'd loads, use of funds accpiiied toi, 
8 170, 1) 21 

Illeg.il tax h*\y, exi>endituie ol funds icxened 
lioin, 8 17(>, p It) 

111 )un(4 ion. 

Illegal and unaiithoi i/ed us(‘, 8 170, i> 24 
Wrongful or illeg.il ajipi opi i.itioii, 8 311, j) 
31 to 

Intc'H'st oil bonds, use foi pa.Miic'iil of, § 170, p 

linalid (laiiiis, use foi iMymc'iit of, 8 170, p 21 
Imc'stmi'iit, suiyiliis funds, 8 17(>, j) It; 

.ludicial su]K'iMsioii, Hpiioitioiiineiil, § 170, p 14 
Ix'gislatui' contiol, § 170, j) 15 

Lighting higln\a\s, teinpoiaiy withdiawal foi, 8 
170, ]> 20 

Maximum ot fedeial aid, dc'tiuition of, 8 170, [) 
10, 11 71 

Method of distributing or appoitioiiing, § 17(), p 
14 

Motoi fiit'l ta\('s, ie\enue liom, 8 170, p 10 
Motor vc'hule licc'iise taxes, 

ExrK'uditure of funds deiivod fiom, § 170, p 
18 

Re\eiiue fiom, 8 17t;, p it; 

Miinicip.ilities, allocation or distribution to, § 
170, p 13 
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Highway fuialH—(^ontinned, 

OfficorH or agoiils, custody and control of, § 176, 

p in 

Opeiatoi’s license fees, revenue from, § 176, p. 16 
Ownership of, § 170, p 15 

Partu ular highway, use of fund required for, § 
176, p 20 

Paved r(»ads, use of funds acquited for, § 170, p 
21 

PcTsonal inclines, use to pay judgment for, § 176, 
T) 24 

Precincts, allocation or distnbution to, § 170, p 
13 

Primaly roads, use of funds acquiicd foi iin- 
pro\(*mcnt of, § 170, p 21 
Pil\ato debts, use foi paynnuit of, § 170, p 20 
Propelty taxes, oxpendituie of funds deiivcd 
fioin, § 170, j) IS 

Purposes, expmiditures fuun, § 170, p 17 
Kefiindiiig bond exj)C‘nsc\s, use for, § 170, p 23 
Ucmiedies, illegal exiiendil uic*s, § 170, p 24 
Uc'sti ic tioiis 111 lespect of disbui seinents, § 170, 
p 17 

Rights cif waj, use to acquire, § 170, r» 10 
Road ni.ichinc'ry, exjicMidituie foi, 17(5, p 10 
Safety clcMces, expendituies foi, § 170, p 10 
Sepal ate accounts, ^ 170, p 10 
State 

Allocation oi giant of funds by, § 17(5, p 10 
(/iistody of funds contiilnited ]« 5 % § 17(5, p l(i 
Distuiiseinent of, § 170, p 12 
State' aid loads, exiicnciituies by c-ouiity for, ^ 
17(5, p 21 

Statutory provisions, distribution oi appiition- 
nient, § 17(5, ji 14 

SupeiMsioii of expendituies, 170, p 15, n 20, 
§ 170, p 10 

Siipplmin'iital appiopiiations fioni, g 17(5, p 10 
Suiplus funds, 

ln\estiiicuit, § 170, p 10 
ITsc' of, § 170, p 20 

Tomixuaiv witlidi aw al, 17(5, j) 20 
Town^'hip loads, exiK*ndituie by county fen, 
17(i, p 21 

Tow nsliii>s, distiilaitiori to, § 17(5, p 13 
Traflic signals, c'xpcMidituic's foi, 17(5, p 10 
Tiansfei, {( 17(5, iij) 10, 10 
Tin^tc*c‘, c'ounty acting as, § 170, p 14 
Tuinba<k funds, wutidiolding poition of, § 17(5, ji 
13 

Voiiciieis, dislniisenients, 17(5, p 17 
Wan ants, disbiiiseinents thioiigli, § 170, pp 17, 22 
Wiitten oideis, dislaiiseinents thiougli, § 17(5, 
P 17 

Highway ofiiceis OtTic-ers and agents, geneially, post 
lligiiw'ay OI road distiicts, 144-153, jip 1080-1103 
Abolishing, § 152 

Actions, enforcement of liability on bonds, 158, 

p 1120 

Alteiation, § 150 

Amendment, ]>etition for, § 148, p 1005 
Annexation of teriitoiy, § 150 

Appc'al and eiroi, pioceedings to c'stablish, § 148, 
p 1007 

Application, proceedings to create, § 148, p lOiH 
Assignment to olficeis, § 153 


Highway or road districts—Continued, 

Benefited lands only included, § 149 
Bonds, § 158, pp 1118-1130 

Action to enforce liability, § 158, p. 1129 
Annexation of teiritoiy, § 158, p 1119 
Authoiity to issue, § 158, p 1118 
Call for redemiition, § 158, p. 1129 
Certitic-ation, § 158, p 1120 
Constitutional limitations as to, § 158, p. 
1119 

Contest of election, § 15S, p 1121, n. 75 
Contingent bid for purchase of, § 158, p 
1124, n 93 

Contracts for sale of, § 158, p 1125 
(^nneision, § 158, p 1124, n. 95 
Default, § 158, p 1129 
Discount, sale at, § 158, p 1125 
Discietion of c'ourt, § 158, p 1125 
Di‘^position, § 158, p 1124 
Klc'ction, (i 158, pp 1118, 1121 
Enfoic-enient of liainlity on, § i:>8, p 1129 
Foigeiv, defense of, (( 158, p 1124 
Form, § 158, p 1123 
Fraud, defense of, 158, p 112t 
Hearing on question of issuance, § 158, p 
1123 

Iniunction against issnonc*e. § 158, p 1124 
Intelc'st, § 158, p 1123 

Ii legulanties as iinalidating, § 158, p 1120 

Issuance, § 158, j) 1124 

Limitation on power to issue, § 158, p 1119 

Maturity, 158, p 1123 

Negotiaiiilitv, 158, p 1123 

Notic*e of election, § 158, p 1122, n 75 

Pieliniiiiniy proceedings, § 158. p 1121 

Piesuniptions as to \alidity, 8 158, p 1120 

Pi ion tv, 8 158 p 1128 

Pui poses for which issued, 8 L58, p 1119 

Receneiship on dc'fault, 8 158, p 1129 

liCHleniption, 8 158. p 1129 

Refunding iKUids, 8 158, p 1121 

Reniedicxs of lioldeis, 8 158, p 1129 

Recjuisite's, 8 158, j) 1123 

Sale of, 8 158, p 1124 

Sinking fund, 8 158, p 1128 

State aid, 8 158, p 1120 

Statiiloiy authoiity as essential, § 158, p 
1118 

Validation, 8 158, ji 1127 
Validity of, 8 158, p 1120 
Witlidrawal of im)wc*i to issue 8 158, p 1118 
Boundaiies, 8 H8, p 1097, 8 149 
Ceitificates of indebtedness. 

Rights of piirchaseis. 8 158, p 1115 
SI at us ot holdei, 8 158, p 1120, n 07 
Ceitioiari, leview of piocc'c*dings to establish, § 
148, p 1098 

(;iaim, inesc'iitatioii against, § 158, p 1115 
Collateiai atlac-k, pioc*eedings to estaldish, § 148, 
p 1098 

Compliance with statutory provisions, creation of, 
§ 148, p 1093 

Consent of landowners, cieation of, § 148, p. 1093 
Consolidation, 8 151 

Coiistitiitionallly of statutes creating or author¬ 
izing, § 147 
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Highway or road districts—Continued, 

Construction, improvement and repair, delegation 
of power to, § 177, i> 27 

Const!notion of statutes creating or autliori/ang, 

§ 147 

ConstiuctJ\e siuvice, notice of creat’on ot, § 148, 
p im\ 

Contiguous teriitor>, ^ 111> 

Ciention, mode ot, ^ 148, jip KVKI-KV.iO 
Ciedilois, r(‘iiiO(li(‘s (d, 4^ KiS, ji 11ir» 

Cuiative sijilutes lelating to, 1 17 
I)e facto (oiiioratioiis, 1*18, p llHM) 

Defined, § 1 lo 

Deli'gafion of powi’r to create, § 14(> 

Desci iption of lands, 

Notue as lecjuiied to contain, § 14S, p lOOtJ 
I*(‘tili()ii loi <1 cation of, 14S, p l(iii4 
Di&cietion, 

Cie.ition of, § 118, p IdOti 
Teiiitorial extent, 1111 
Disorganization, jietition foi, § jr)J, n 7t) 
Dissolution, § 152 
Drainage distiicts, § I'K) 

Klections, 

liond issues, § 158, p 1118 
Cic.ition of, 44 118, I> Itl^n 
El larging of, § 150 

Estoj)|M‘l, objections to ostabli-liinent, § 148, )> 
301)1) 

Eedeial aid. availing of, § 170, ]> 10 
Funds ITighwav funds, gmieialh, ante 
C()\ei ninental nature, § 145 
Deal mg, 

(Consolidation, ^ 151 
(''ir'ation of, § 148, p 1000 
liniioundiiig funds of, § 158, p 1115, n 25 
IniuiK tioii, 

Annexation of teriitoiy, ^ 150 
Attack on jiioceedings to establish, its, ji 
1008 

Iniuiies tiom defects or olisti u( tioiis, lialulitc 
foi, ^ 250, I) 281 

.ludgiiKMit oiganizmg, ^ 148, p 1007 

Jui isdi( lion, pux ec'dings to (le.ile, § 148, p 1004 

Liinitation ol actions, jiioceedings attacking, 4} 

1 18. j) 1008 

Mode of cieation, g 148, jiji lOD.'J-lODO 
Municiji.il (Oii>«)iatic)ns, eiiilMacing lands in, § 110 
Natui(‘ ot, ^ 145 

N(‘gotial)le bonds, liability on, § 158, j) 1117, n 57 
Notices 

('onsoliclation, 151 
(beation ot, 4^ 148, p 10i)(; 

Nuis,nic*(\ llablllt,^ ioj, 4^ 1<»0, n 00 
Nuinbei of jK'titioneis ioi (ic'atioii of, § 148, p 
1005 

Oidei estalilislung, § 148, j) 1007 
Ol dm.line, \\ itlidi aw al ot, 4; 1 18, ]> 1005 

0\eibiiijung, 4^ 1 10 

llond issue*, 4;; 15S p 1110, n 50 
Petition, 

Cieation of, § 118, p 1(H)I 
Disoig.iiuzation, 4^ 152, n 7J) 

Pijie line's, inclusion as hmI piojieity, § 110 n r»(» 
l*ow'ei to Cl eat e, ^ 14(» 

Pieliminary exjieiises, claims toi, 4^ 1 . 5 s, ]> mit 
Preliminary pioceodmgs, bond issue, § 158, i> 1 I 2 I 


Highway cu* road distiiets—Continned. 

Preliminary siiivey, cremation of, 148, p 1095 
lOesiimiitions, benefits, 4^ 141) 

Piioiit\, Cl editors, 4i 158, p 1117 
ProctM'dmgs, cieation of, § 148, pp 109.1-1099 
(^nalihc ation of jm*! itionc'rs ioi, ^ 148, p 1095 
(Juasi-gcwc*nmiimtal ehaiactc*i, 4} 1 15 
Quo wan auto, ciuestionmg legalIt^ by, § 148, j> 
1008 

Recall of jietitioii, 4? 152 

KeeeiNeishij), def.iull of IhuhIs, § 1.58, p 1129 
Jt(‘duclion ot tc*Mitcuy, J;; 1.50 
Rc'limclmg iionds, 

Powei to issue, ^ 158, p 1121 
Pnoiity, § 158, ]) 1128 

Rc'fniidmg cmtific*al<‘s of mclebtecliiess, § 1.58, ji 
1117 

Rcanonstlaiic'es, cieation of, § 148, p 109f> 

Uc'ju'al of statutes enniting or autboiizmg, § 147 
Hex uwv, jnocec'dings to c'stablish, 4^ 118, p 1097 
Sc'ltmg aside oiders eicmting, ^ 1 18, j) 1007 
Sexcu.il jic'titions. cic'ation ot, 1 IS, j) 1095 
Sinking timds, bonds, 4^ 1.58, p 1128 
State aid, bonds, 4^ 1.58, p 1120 
Status, § 145 

Statiitoiv ])ic>visioiis, jHist 
Substitution ot new' foi old distiicd, § 1.52 
Snpplc'inental jietitions, cieation ol. {4 118, p 10J>5 
Tax aiitic'ijiation wan nuts, jiroxision foi payment, 
^ 2{)2 
Taxes, 

A])i)c)itic)iiment of pi oc cods among, § 292, 11 

t>0 

Powei to imjiose, § 281 
TcMinm.ition, ^ 152 
Ten it on al ('xtmit, § 149 
Toits, liability foi, § 145, n 5 
Validation, 4^ 147 

Valiclilx of statute's c'leating or anthonzing, 

117 

AVaixc'i', objections as to, 4^ 148, p 1(H.)9 
\5 ai 1 .lilts, 

(kmcell.ition 01 ic'issnc', 4^ 1.58, ji 1117 
Pnontic's, § 158, p 1118 

Withdi.iwal tiom jietitioii I 01 ejc'ution of, § 148, 
p 1095 

llighw.ix jntiols, cic'.ition of otliee, 4i 102 
Highway legistiais, cieation of ofhee, 4} 102 
Jliie. use* of highway toi tiaii'-jioi tation for, § 255, 
j) 2.52 

Ilitc lung ]M)st, 

Abiitimg owneis, right to const met m, § 141, ]) 
1081 

Obstinctioii or c'lic ioac hment as lesult ol, 4} 2(8 
Holding oxei, highway oflicc'is, {4 105, ji 11,51) 
Homc'stead, siM.'tiaI assessmc*nts, c'Xi'inj)! nm, 297, n 
17 

Homicide, ic'c.kless diixing clausing, liability, (4 217 
Ho! SC' blocks, obstruction 01 c'lni oac hinc*nt by, 4} 218 
lloisc' lacmg, injuries xvhc'ii using liighway foi, ngbt 
of lecoveiy. § 205 

lloisc'inan, a\oiclaiu*e ol hc'aviei vc'hicles, § 257, ]) 
2(»1 
Hoi scs, 

('ontiol of, liability foi lack of, 4^ 24 1 
Fiightening hcusc's, geneially, ante 
Hoi sew ays, tenn highways as including, § 1, p 
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Hostile use, prmTiption, establishniont by, § 9 
Hoiisoholdeis, jH'tition for highway, signing of, § 41 
Ilusbiuid and wife, injiiiies from defects or obstruc¬ 
tions, notici' of claim foi, ^ liTH, j) 

IC’e, defects caused by, liability for miiiries resulting, 
2r)S 

Illegal c onsti iictiou oi iiniiroveinent, injunction 
against, 4^ 109 

Illegal tax le\y, (‘xpendituie of highway funds ic»- 
<(‘iNC‘d fioni, § 170, p 19 

Impassable hairiei, way leading to as a highway, 

4? 1, p 910, 11 22 

IinplcMiients, contiactois’ bonds as covoiing, § 210, p 
laO 

Implied iiotnc', delects oi ohstmctlons, liability for 
in nines tiom, ^ 2(^1 

lnipli(‘d povvcis, iHiaids oi commissions, § 157, p llOtl 
Imiilied 1 (‘imm1s, 

Slalntorv piovisions lelating to establishment, 

44 OS 

Tax stalutes, § 285 
Iniponndmg tunds, 

(’ontiacts foi load work, actions foi, § 211, ]> 203 
Ilighwa\ oi lo.id (listnets, 15S, !> 1115, n 23 
Tmpnsonment, w’ork on loads by taxjiayeis, dcdin- 
(IIKMKX 4? 308 
Impio\c‘iiicMi(, 

(Vnisi nn I ion, impiovemcMit and repaii, genc*ially, 
ante* 

Jjand n\ei wdin h bigliwav will inn, repent oi 
^ icweis as to, § GJ, p ttSG 

Impio\ idcMK (', construetioii, impio\(*ment and rc'- 
p.ui, coiitiacts foi, 4} 20S, p 1(M> 
liKiclental d.images, abutting ownei, light of rc*cov- 
ei> foi 4^ 1 13, p lost; 

IiKidental obstnictioii, higlnvays as siibiect to, § 21S 
liKidental light of public, 4| 139 
Incompatible* oflu'cs, highway oflice, § 104 
liH onipelc'iK e, iniiines fiom d<*f(H*ts oi obstructions, 
c aic* leciuiied of, ^ 2(»0 

Tncoipoieal bc'ieditninc'iit, biglnvay as, § 1, p 911 
Iiidc'bledne^s, 

Iioaicb oi c*oiiinii*'Si(ni'i, 

K^lden^■(' of, 4^ ViS, p lllG 
Powc*r to cTc'atc', 4} J5S, p 1114 
Otbcc'is .ind agc'iit^, ih)Wc‘i to incur, § ItlO 
Indc'innitv bonds, contiactois foi load woik, 4^ 210, p 
172 

Indc*iK‘iident contiactois (kmtrac-toi s, geiieially, ante 
Jiiclic tnic‘nt and iiifoi matioii, 

(\)nsli iKtion, impiovement and lepaii, i)rosc*cu- 
tion loi nc‘glec‘t, 200 
ITigliwav o1bcc*is, piosoculion of, § 171 
Obsti lie tioii and c‘nc loac linic*nt, piosc'cution loi, ft 
231, p 230 

l^e of highway, piosc'cution toi odc'iises in le- 
‘'pec'l oi, 4? 247 

Woik on loads by taxpayeis, piosec iitioii ten 
failure or retusal, § 309 

IndiMcbial liability, highway olhceis, § 171, jip 1152- 
115b 

liidn idunls, 

Altc'iation ten iMUicdit oi, § 99 

Consideiation of advantage*' to in doteiminiiig 
whethei to establish, § 27, p. 949 


Individuals—( ontinued, 

Construction and improvement, duty and author¬ 
ity, 177, p 28 

Damages claused by road woik, liability for, 
212, p 207 

Estabbshmoid fen benefit of, § 20 
Fiigliteiiirig horses, liability foi placing objects 
lesiilting in, § 259 
Obsti ncticm and c‘iic*ioachiiient, 

Action tor damages, 228, p 228 
ric'adiiig § 228 p 230 
Oomyilaiiit as to. § 222 
Iii]uii(‘tiou against, § 22G 
itennoval of, § 225 

ITso c)t liighwa>, light of, § 233, p 240 
Vacation oi liighway, 

(Vnisideration of iiitoiest of, § 113, p 1048 
Piisatc* bcMic‘fit as giouiid foi, § IIG 
Iuc'11c*c tual dedication, establi’>hment by usei undc*r, 
§ 13 

Infants, in pines from dc‘fc*c ts oi obstrind ions, 

(\nitiibiitoi V n(‘gligc‘iic e, 4) 209 
Notice of claim for, ^ 275, p 323 
Ingic'ss and c'gic'ss, 

Sc*c‘, also, Ac'coss, gcnieially, ante 
Abutting owni'is, piiy qiic'stion as to right of, § 
143, p 1089, n 97 

Obstruction cutting off access, iniunctioii, § 220 
Vacation of highway use of old road foi, 4^ 129 
Tnhercmt light, use of highway, § 233, p 247 
Inninction, 

Abutting owneis, maintenance ot, 143, p 1987 
Alteiaticni of IngliwaN, ^ 109 
Construction, ini])iov(*rnent and repair, 

(\dl.itcial attack on inocc‘ednigs by, § 197 
(’oiiipc'lbiig ol, 4} 198 
Itc'sti ainnig by, § 199 

Diaiiiage, pioteetion liom injury by, § 189 
Kiic loac bnic‘nt, § 22(; 

Highway boncK, issuance of, ^ 158 p 1124 
Highway luiuls, ill(*gal and miauthoiized use, <i 
170, p 2t 

Iligbw.w c»r load chstiicts, 

Aiin(*\ation of toniloiy, § 150 
Alt.iclv OH juoceechiig^ to e*'tabhsh, § 148, j) 
1098 

Loc at a'^sc'‘Hsmenl, § 3(Kl, j) 37S 
Moditic ation, ob*'t i in tion oi hig!iwa>, ^ 227, p 
22S, 11 2 

< )bst 1 IK lion and i‘iic loacduiu'ut, jiost 
Piec'd ipl ion oj adveisc* ust‘i, use eitaiiimeiit .iiid 
<*iitn ol U'c'oid, § 21 

St.itutcjiy piocc*c*diiigs to (*slabhsb, 4} 89, pp 1023- 
1020 

Taxes, ass(‘ssmc‘nt atl.ickc cl b.\, § 291 
T«ixpayc*is, right to inaint.im, 4^ 311, j) 395 
Vacation of highwxay^, 4^ 127 
IniniK's fioni dc'fects oi obstructions, §§ 248—282, pp 
27S 341 

Absence* ol leasoimblc* safety as defect, § 254, p 
2J)4 

Abutting owuieis, 

(\ii(* lecpiired of, 4^ 254, p 292 
Liabibt.\ for, § 253 

Acciiial ol cause of action loi, 275, p 325 
Actions for, §§ 270-282, pp 325-344 
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Injuries from defects or obstructions—(Continued, 
Adjoining nuisance, liability for injuiics caused 
l)y, § 255, p 29(> 

Admissibility of evidence, actions for, § 2S0, p .WI 
Amendment, jileadiiigs in action foi, § 271), p 
328 

Answer in actions for, § 270, p 330 

Asphalt patch, slippeilness of, § 254, p 205, n 7 

Assuming safe <onditlon, 

Night tiavelers, § 273 
1 tight to, § 2l>8 

Harriers, jiiiy question as to. § 281, p 330, n 55 
Blasting, horses frightened liy, § 250 
Blind pel sons, < ontMliiitoiy n(»gligenco, § 200 
Budges, li.ihilily foi in pines mused hy, § 257, 
p 302 

Burden of proof. 

Actions for, 280, p 331 
Instimtions as to, § 281, p 311 
faie as to condition, § 251, pj) 201-205 
("aie of 111 piled ihmsoii, adrnissdnlity of evidence, 
§ 2S0, ]) 334 

C'asn.il ohstnictioiis, liability, § 257, p 303 
(’’aiise of iiipiiv, 

Adnilssihllity of evidinice as to, § 280, p 333 
Liability as afl'eded by, §§ 257^250, pp .‘101- 
300 

Choice of wavs, contributory neglig(*ricc in cast* 
of, § 271 

Circumstantial evidence, establif-liment liy, § 280, 
T) 337 

Coasting, liability for injuiies when, § 2.57, p 
303 

ConiiKMi^atory damages only as recoveialde, 
282 

Comidaint in atdion for, § 270, ]) 327 
Condition of liigliway. 

Admissibility of (‘vulonce as to, § 280, p 
334 

Care as to, § 2.54, pp 201-205 
Constitutional provisions, linliility predicated on, 
{5 240 , § 2.50, p 282 
Constiuftive notice, 

CToating liability, § 203 
Juiy questions as to, § 281, p 3.'10 
Biesumption of, § 280. p 332, n 48 
Contiguous unproved stiip, lialulity foi injuries 
on, ^ 255, p 290 
Conti actois, 

('aic lequired of, § 254, p 2t)2 
Liability, § 2.50, p 283, § 252, p 288, § 2,55, 
p 300 

Contributoiy negligence, §§ 208-274, iqi 317-.321 
Admissibility of e^idence, § 280, p 333 
Bui den of jnoof as to, § 280, p 3.'12 
(Micunistantial evidence as to, S 280, p 337 
July question as to, § 281, p 340 
rieading as reqiiiied to negatne, § 279, p 
;V28 

Counties, 

(’are as to condition, § 2.54, p 292 
Jjialulity foT, § 2.50, pp 280-285 
County highwa.\s, lialulity foi, § 255, p 299 
Creation of deUst liy thud iK*rsoii, § 2.50, p ‘J83 
Crookedness lesulting in, liability, 257, p 302 
Culverts, liability In respect of, § 257 


Injuries from defects or obstructions—Continued, 
Damages, § 282 

Dangerous condition, evidence as to, § 280, p. 
337 

Dead end stieet, liability for iiipiries caused by, § 
2.55, p 295, 11 15 

Decimation in action foi, § 279, p 327 
Deficieiuy of hoises oi equipment. § 274 
Delegation of duty to maintain as affecting lia- 
lulitV, § 2.50, p 283 

Detours, liability for Injury on, 8 255, p 2t)9, n 
05 

Deviations fiom traveled way as contiibutory 
negligeiKi*, § 272 

Diredion of veidict, actions for, § 281, p 338 
Duty as to condition, 8 251. pp 291-295 
Elements, lial>ility for injiiu(*s caused by, § 2.58 
Enieigeiuies. caie leipnied in, 8 208 
Eiosion, liaidlity for injuiies caused by, 8 254, p 
205 

Estoppel to dt'iiy load as public, 8 2.55. p 29f> 
EMdeiKC, actions for, § 280, pp 331-337 
Exemplary damage's, ^ 282 
Existence of dete'ct, 

Adniissil>ility ot (‘Vidence as to, § 2S0, p 333 
Pleading of. § 270, p 328 

Existeme of load as essential to liability, 8 255, 
p 20G 

Ealliim blanches oi tii'es (ansiiig. liability, 8 257, 
p 303 

Fat sjiots, lialulitv foi. 8 257 
Feme as d(‘fe(t eieatiiig li.ibilitv, 8 257, p 302 
Filing notice ot claim foi, 8 275, p 324 
Findings, action foi, 8 281, p 342 
Fog. lial)ilit\ lo tiavelcTs in nighttime in, § 251, p 
2f)4, n 92 

Fnghtc'ning hoises, lial>ilit>, § 2.59 
(loveiiimental liodios lialde, 88 218-253, pp 278- 
291 

lligli\>'av lines, liaiulity as limited to, § 255, p 290 
Highway ofheeis, liability foi, 8 251 
Husband and wife, notice ot elaini toi, § 275, p 
323 

1(0, liability foi d(*focts caused l)>, 8 2.58 
Iiniilied notice as sutln lent to cioate liability, 8 
203 

Iiuoinpeteiit persons, caie reciniied of, 8 209 
Infants, 

(’oiitnbutoiy negligeiue, § 209 
Notice of claim toi, § 275, p 323 
Iiistiactions to iniy, actions foi, 8 281, p 341 
Insurer ot safety, liability as, 8 2.54, p 291 
Intoxicated peisoiis, conti liuitoiy negligence in 
using, 8 20J) 

Issues, aetioiiN foi, 8 279, p 330 

Joiiidei of pailies, actions foi, 8 278 

Joint liability, § ‘250, p 2S3, 8 2.52, p 288 

Jiiiisdictioii, actions for, 8 277 

Jury questions, action for, § 281, p 338 

Know'h'dge, 

Admissibility of evidence as to, § 280, p. 333 
Burden of pi oof, § 280, p 3^12 
(''ontiibntoiy negligenre as result of, § 270 
Lack of funds, 

Bui den of proving athrmative defense of, 8 
280, p 332 
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Injuries from defects or ol>stmctions—Continued, 
Lack nt funds—(’ontiiiued, 

Liability as affected, § 250, p 284 
Latent defects, liability for, § 257, p 803 
Law questions, action for, § 281, p 338 
Law violatois, ripht of recoveiy, § 200 
Leaving traveled way as contiiliutoiy negligence, 
§ 272 

Liability foi, §§ 248-253, pp 278-201 
License, liability foi aits iindi'i, § 252, p 287 
Limitation of actions for, § 277 
Limitation of lialulity for, ^ 255, p 206 
Location of defect, pleading of, S 270, p 328 
Loss of services, damages as reioverable foi, § 
282 

Loss of ii'no of propi^rty, d«imnges for, § 282 
Maintenaiue, duty of as pMoequisito to liainlity, 
255, p 208 

Man led women, notice of claim foi, § 275, p 
323 

Mental incompetents, care iequii(‘d of, § 260 
Mrnital siiffeiing, damages foi, § 282, n 16 
Miiy condition, lialulity loi injuries caused by, § 
258 

Municipal corporal ions, liability foi, § 250, p 280 
Narrowness of highway as dealing lialulity, 
257, p 302 
Nature of dcdect. 

Admissibility of evidence as lo, ^ 280, p 3.33 
Pleading of, § 270, p 328 
Negligoiue, 

Admissibilitj of (‘vidence as to, § 280, p ,3,33 
(bi( nmstaiiUal eMdeiice as to, 280, p 337 
July question as to, § 281 p 330 
Pleading ill action foi, § 270, p .327 
Night traveling as contiibutoiy negligiuice, § 273 
Notice, 

Ihirdcui of proof as to, § 280, p ;i32 
Ciiciinistnntial evidence establishing, § 280, 
p 337 

Claim foi, notice of, § 275, jip 321 325 
Damage's limited b>, § 282 
.Jury question as to, 281, p 341 
Pleading ol, § 270, p .320 
Dc'fect or ol)strnclioii, 263 
Juiy question as to, § 281, p .3.30 
Pleading of, 270, p 320 
Nuisance, 

Evidence as to, § 280, p 337 
Liability foi, § 252 

Objects on loadway, liability for, § 257, p ,302 
Olhcc'rs c*ieating defect, liability for, § 2.50, |) 283 
Oil, li.ilulity for slipjiery condition c*mised by, 
257 

Omission of duty causing, liability, § 2.57 
0\erlianging branches causing, liability for, § 2.57, 
p .303 

Parties, actions for, § 278 

I*atrol system, liability for innmes in highway 
maintained l>y, § 240 
Persons entitled to K'dres*-, §§ 265-267 
Persons liable, §§ 248-253, pp 278-201 
Petition in action for, § 270, p 327 
Physicaily iiicomiH'tcnt persons, care required of, 
S 20!) 


Iniurios from defects or obstructions—Contlniu'd, 
Piles of material, liability for injuries caused by, 
§ 257, p 302 

Plan of construe tion, c*on(litions due to deftH:*tlve 
lilaii, § 2.54, 1 ) 205 
Plea, actions foi, § 270, p .330 
Plc'uding, action for, § 270, pj) .327-3.31 
Pole's or posts In highway as dc'fc'c'ts, 257, p 302 
Police jury, liability for, § 2.50, p 281, n 31 
Politic*al snbdivKions, 

Caie as to condition of highway, § 254, p 292 
Liability for, S 250, pp 280 285 
Portions of highways to which liali.lity extends, 
§ 255, i> 206 

Potentially slijqM'iy surface, lialulity foi, § 257 
Picc-iiutions against. §|? 200-262, pji 3(Mi-312 
Prc'snniptioiis, actions foi § 280, j) ;i.31 
Prnate coiporations, liability for, § 252, p 287 
Piocedurc', actions foi, 276 
Piojoc'tions acioss highway as defects, § 257 
Pi oof, actions foi, § 270, p .3.30 
PioMmate cause, 

Huiden of pi oof as to, § 280, p .332 
Juiv qnc'stion as to, tj 281, j) .3.30 
Lialixlity as deiMuidc'iit on, § L64 
Pic'adiiig ot, § 270, j) .‘{27 
Punitive damage's, 2S2 

Heasoiiable safc'ty, alKcuice ot as dc'fect, § 2.54, p 

204 

Rc'ckless driving, duty to insuie safety in case 
of, § 254, J) 2JM 

Uc'dic'ss, pc'rsons ontitlecl to, 2(;,5-267 
Kc'jection of claim .'is jvierc'quisite to action for, 
§ 278 

Removal of olistiiielions to pi event, § 251, p 295 
Repair, 

Liability foi injiiiy on loads undoi, {j 256 
Prisons iKuind to lejmir as enlitbd to re*- 
cov'C'i, § 207 

Resolution ns to lejmiis, adnussilulity, § 280, p 
.334 

Right of actuui for, § 278 
Road distiicts, lialulity foi, 2.50, p 281 
Road to winch dut.\ of maintenance evtc'iids, 
2.55, 25(;, p|) 205 .‘{01 

Rond undc ‘1 c oii^ti uc tioii, § 2.54. j> 20,5 
Ro.ids iiiidei lejiaii, lialulitv toi, § 25(> 

Ruts, liability foi injiiiies caus'd by, § 2.57, p. 
.‘{02, 11 4 

Safeguards, omission to supjilv as dc'ft'c t, § 2.54, p 

205 

Salc'ty of highway a.s iesjH'ct.‘> liability foi, § 254, 
p 203 

Seivic'c of notice of claim Icu, 275, p 324 
Sliouldei s, 

Ii legulai Ities in, § 2.57, p .302. ii 5 
Liability a.s extending to, Jj 255, p 207 
Sidew alks, 

Lialulity for defc'cts in, § 2,55, p 2f)8 
Limitation of liability, § 2.55, p 206 
Similar ac*cidents, admissibility of c'vidcuice as 
to, § 280, p :vio 

Similar detc'cts, admissibility of evidtuic'e as to, 
280, p :i35 

Slippery condition, liability for, § 2.57 
Snow, liability for defects caused by, § 258 
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Injuries from defects or obstnictions—Continued, 
State, 

('are as to condition, ^ 254, p 291 
Liiibillty of, § 249 

State aid loads, liability foi, § 255, p 300 
State hmhways, liability foi, 255, p 299 
Statutory provisions, 

Iwiability piedifiiti'd on, § 249, § 250, p 2S1 
Noti((» of clann foi, § 275, p 322 
Tune of lilni{jj notice of claim foi, § 275, p. 325 
Stuictines 111 highway as d(‘focts, § 257 
Siil>s(‘qiu*iit lojiaiis, ailiiiissibility of evidence 
showing, § 2«0, p 334 
Siitru'KMK y, 

hhi(l(‘iK(‘ in actions foi, § 2S0, p 330 
Highway as rcsiiects liability for, § 254, p 
2t»3 

Sultalileiiess of aininalfl anti orpiipment, contiih- 
iifoiy iK'gbgeiice as to, ^ 274 
Swampy condition, liability foi, § 258 
Teinixnaiy obstriations, liability foi, § 252, p 
2S7 

'^riiird persons, liability for dt'foct cieatod by, § 
250, p 2S3 

Time to MU' lor, 277 

'!!''() WHS, 

Care as to condition of higliwav, § 251, p 292 
Jiiabilily foi, § 250, pp 2S0-2S5 
Towiisbips. liability foi, § 250, jy JSl 
Tnneletl wm,\, liability as Jiinitod to, § 255, p 297 
Tiecs (aiising iiiiiiiy as ticatnig liability, § 257, 
p 302 

Trial, at lions toi, § 281, pp 337-343 
Tunnel iiiitlei liigbw ay, liability lor jnpny t aiis(‘d 
IIV, § 253, n 51 

ITiKwtm suifacc as defect irnptiMiig liability, ^ 
257 

TTiiiinpiouHl iiorlioii, liability as extending to, § 
255, p 297 

VaiiaiKc, at t ions ft)i, § 279, p 330 
V5'iiiu‘, actions ftir, § 277 
Veitbct, .It lions toi, ^ 2(Sl, p 312 
Violalitm of law, 

T^inthm of jironf as to, § 2S0, p ,332 
Uct()\(My toi iiijuiy ill, 2b() 

Wan Cl, notice of claim lor, § 275, ji 322 
Warning, 

l>aiigerous conditions, § 2f»2, p 300 
.Imv tpiostioii as to, ^ 2S1, ji 33t), n 55 
Weai, daiigoioiis coiitbtioii (..iiisvd by, 4? 254, p 295 
Wiinhng causing, lialulity, § 257, ]> 303 
Woikiiig on highway, taie leqnjiecl, § 254, j> 
293 

Will ten iKitice of t laiin foi, ^ 275, ji 323 
Instructions to juiy, 

Coiitiacts fi)i road woik, actions aiising out of, 

^ 211, p 202 

Iiipuu's iioin tleft*(ts or obstnictions, actions foi, 
^ 2SJ, p 341 

Obstruction and ent loat hinent. 

Actions ft)i damages, <5 228, p 230 
Actions foi penalty, ^ 229, p 234 
Injunction against, § 227, p 227 
Prosecution ft>i, 231, p 239 
Use of highv^ay, action for injuries, § 246, p 275 
Vacation of highways, proceedings foi, § 121 


Insurance premiums, contractors* bonds as covering, 

§ 210, p 107 

Insurer, injuries from defects or obstnictions, lialul- 
ity as, § 254, p 291 

Intelligence, easement as including moans for trans 

mission of, 139 

Intention, aiiaiidoninent of highway, 

Nonusei coupled with, § 131, p 1006 
Itequiied, g 130 
Interest, 

Ronds, highway or road districts, § 158, p 1123 
(\)iiti aetois’ iMiiids, § 210, j) 193 
Uontnuts for load work, balance due on, g 20t>, p 
117 

Highway bonds, 

Constitutional and statutory provisions, g 
]5K, p 1123 

Use toi payment of interest on bonds, k 176, 

p 22 

Uo<*al ass(‘ssnients, § 3ti-l, p 385 
Interest in contna ts of highway oflircns, g 169 
(himinal pi osi'Cntion in iesf)i‘et of, g 174 
Intmest in land, highway as, g 1, p 911 
Intelfeienc*e, coutiacts for road work, liability in 
damug(‘S, § 209, j) 108 

Intel lo( ntoi V ordeis, ('stablislinient by stalutoiy pro 
(eedings, appi'al from, ^ 80 
Intelluption of use, estaldisbinent by jnescription, g S 
Intersecting highway, constinotion of term, g 1, p 
920 

IntelscM'tions, nic'eting at, l.ivv of the load, ^ 237, p 
259 

Intervention, eonfiactois* bonds, action on, lime foi, 
g 2H>, p 186 
Intoxicated poisons, 

(^.nminal liabilit\ loi use of bigbwnvs, g 247 
Inpiiu's from deteids oi obsl i uctioiis, contiibn- 
toiy negligence, g 269 

linalid claims, liighwMy luncls, use loi fwyincnt of, 
g 1T(>, p 24 

Imostigations, alteration of highway, g 105 
ln\ estiiients, 

IlighwMy oi road distiict^, funds ot, g 157, p 1111 
Siuplns highway funds, g 176, p 16 
liiegnlai it les, 

Conti acts for load woik, oflcM l of, § 208, p 105 
Kstablislinient by statntoiy pi o( (‘iMlings, g 59, 

979 

1 ircqiaiable injury, obstnulioii causing, iiinnietion to 
compel 1 OHIO V a I, g 226 

Issuance, bonds, highw’ay oi load distiicts, g 158, ji 
1121 
Issues, 

Coiitraetois’ iMiiids, ai tion on, g 210, p 188 
(k)iitiaets fen load woik, action ausmg out of, 
g 211, p 198 

Jnjuric's fiom (hdiuls oi obstructions, ac'tions loi, 
g 279, p 330 

Obstiuction and eiuroachmont, ptosccution foi, 
g 231, p 237 
Use of highwuiys, 

Actions foi injuries, § 246, p 272 
Ciiminal prosecutions in lesjM'ct of, § 247 
lU'Uiized statement, conti actors’ bonds, c*ondUion pro- 
i edcnl to action on, § 210, p 182 
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Joindor of parties, 

In 111 lies fioni defects ar obstructions, actions for, 
§ 27S 

Obsti ii(‘(ion and encroachment, injunction against, 
§ 227, p 22(> 

Joint appi»aia, establishment iiy statutory procecnl- 
ings, review as to, § 8,'^ 

Joint construction and maintenance, roads in diflPei- 
ent lunsdictions, § 184 

Joint ilalnlity, iniuries from defects oi obstiuctions, 
230, p 2S;i, S 232, p 288 
Judgment oi decree, 

Alteiation of highway, pioceeding for, § 107 
C-onti actoi s’ lanid, action on, ^ 210, p 1J)0 
Contracts for load woik, actions arising out of, 
§ 211, p 20;i 

Establishnieiit by statutory pioceedings, aiifi* 
llighwliy oi load distints. estaiilishrnent, ^ 148. 
p 1(H)7 

Local assessments, enforcement of colle<*tion, § 
804, I) 8S7 

Oiisti U( tioii and encroachiiient, 

A( tioii foi damages, § 228, p 280 
Actions foi penalties, ^ 220, p 284 
Injunction against, 227, p 227 
Taxes, collection of, 2JM) 

Vacation of highways, iiioceediiigs for, § 128 
Juduuil supeivision, 

Hoards oi coniinissions, § 13(5 
Diainage, discietion as to, 18(5, p 58 
State highways, 

Disi'ontineaiK e of, § 170, p 32 
liOcation ot, 170, p 42 
Jill isdictioii, 

Coinmissioneis, estaldislinient by statutory pro¬ 
ceedings, § 30, p 077 

Contractors’ liond, action on, ^ 210, p 178 
Contracts foi road work, actions aiising out of, 
^ 211, p 10(5 

Daniagc^s as ic'snlt of coiisii nction and mainte- 
naiKC, pioceedings for, 21() 

Establisliiiient liv statutory pioceedings «iiite 
Iliglivvay oi road districts, jn 0 ( eediiigs to cieato, 
148, ]) lOOi 

lupines from defects or obstructions, actions for, 
-77 

Olistinction and cuicroachnient, 

Ac tion foi damages, 228, p 220 
Actions foi pcMiaJtic's, 22!), i> 282 
Cainiinal juosef ntion, 281 p 28(5 
Inpinction against, § 227, p 223 
Vac*ation of liighvvavs, want of as giound tor in¬ 
pinction, 127 

Viewers, estalilislimcuil liy statutoiy pioccMHlings, 
^ 3!), p 077 

Work on loads by taxpayers, action for p(aialt.\, 
§ 808 

Jurisdictional fads, estalilisliment by statutory pro¬ 
ceedings. 

Recitals of, § 78 

Kc'coid as lecpiiied to show, § 70, p KKM 
Jiiroi s, 

Alteration of higliways, § 1(K> 

EstablishmcMit by statutory pic)ccM>dings, 33-(58, 
pp 072-094 

Appointmcuit, § 5(5, p 072 


J in o rs—(continued, 

Establishment by statutory pi'oceedmgs—Con¬ 
tinued, 

Compensation, § 58 

C’omiietency, § 37 

Discjualified persons, § 57 

Eligibility, {!} 37 

ImpioiMM’ c'onduct, 55 3!), p. 070 

Inter(‘stcvl |>eisons as disqualified, § 37 

Number of, § 5(5, j) 072 

Objections as to, S 5(5, p 074 

Petitioners as disqualihed to act as, § 37 

Pi oof of qualitications, ^ 3(5, p !)78 

Reconsideiafioii or relmaiing, § 30, p 080 

Refeicnc*e to, § 53 

Rc'poil, obiectioris to, 5^ (58, p 088 

Suiistitiition, § 3(5, p 074 

Taxpayers as disqualified to act as, § 57 

View, (>1 

Waivei of 11 ri'giilaiities as to, § 3(5, p 975 
July quc'stions, 

(kmtiactors’ lionds, action on, § 210, p 100 
C.ontiacts for loacl work, actions aiising out of, 

§ 211, p 202 

Existence ot highway, 03 

Highway officers, actions liy or against, ^ 173 
Inpirios from defects oi obsti uctions, action for, 
281, p 8:58 

Ia)C‘atic)n of higliways, § i)3 
Obsti uction and encroachmcmt, 

Action foi daningc*s, 228, p 280 
Action for jienalty, § 220, p 284 
Prosecution foi, § 281, ]> 2,80 
T’lc'sciiption or adveise usei, estaliiishmcuit by, § 
24 

I^se of highway, actions for injumes on, § 210, p 
274 

Utility of load, vacation proc‘6H*dings, ^ 121 
Woik on loads by taxpayeis, piosecMition for 
failuie 01 rc'fusal, .800 

Justices of the peace, ol>stiuction and encroachment, 
liinschction. 

Action for damages, § 228, ]> 220 
Actions for penalties, § 220, p 2.82 
(’iiminal pioseeution, § 281, p 2:J(5 
Justitieation, 

Law" ot tiro road violation of, § 2.80, p 2.57 
Obsti uction of highway, 218, 220 
Special assc'ssiiicMils, 2!)7 
Know ledge, 

Defects or obsti iic tions, 

Adnnssilnlity of evidence as to, 280, p ;j;j8 
Hill den of jiiool as to, ->''0, I> *882 
(’out 1 ibiiloi:^ negligeiue as ic'siilt of, § 270 
Presciiption or adveusc* uscu, c'stablisliiiicmt liy, 
^ 1 (> 

Labor Work on loads by t.ixpayeis, geneially, iKist 
l..iboit‘i s, 

AssigncM' of cl.urns of, light of action against 
conti actoi, 5^ 211, p 10(» 

Oonstruction, iinin ov ('merit aiici rejiaii, rc'inc'dies 
ol, 5} 200, p 181 

Lalioieis, 

Contractors’ bond, 

Pc'rforinance bond as for benefit of, g 210, 
p 144 
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Laborers—Continued, 

Contractors’ bond—C^ontlnued, 

Protection of, § 210, p 147 
Right of action on, § 210, p 183, n. 52 
Subcontractor’s bond for piotection of, § 210, 
p 175 

Laches, 

Abandonment of highway, damages as barred by, 
§ 131, p 1068, n 55 

Consti action, improvement and repaii, in junction 
against, § 100 

Contractois’ bonds, action on, 210, p 184 
Local assessments, relief against as affected by, 
§ 301 

Vacation of highways, iniunctioii as baried by, § 
127 

Lack of funds, defects in highway as result of, liabil¬ 
ity for injiiiies resulting, 250, p 284 
Lakes, teriniiiiis (if public load located at, § 27, p 048 
I^andings, term highways as including, § 1, p 012 
Landowneis Owneis of land, geneially, post 
Lanes, 

Highways as including, § 1, j) 011 
Roads as including, 1, p 017 
Synonymous nature, § 1, p 013 
Latent defects, injuiles caused by, liability foi, § 
257, p 303 

Lateial support, abutting owneis, 

Lasemeiit of, § 141, p 1080 

Injunction against interference with, § 143, p 
1088 

Law of the road, §§ 236-230, jip 255-262 

Admissibility in action foi injulies on, § 246, p 
273 

Application of, § 236, p 256 
Hicvcles, applitation to, 236, p 256 
Comiuou cairieis as included within, § 236, p 256 
Congested tiathc as excuse foi violating, § 236, 
p 258, n 60 

Conti ihutoiy lu'gligcnce, violation as, § 245 
Cl OSS loads, meeting at, § 237, p 250 
(histoins oi piactues constituting, § 236, p 255 
Eflwt of violation of, § 236, p 257 
Failure to obseive, eftcH't of, § 236, p 257 
Intersections, meeting at, 237, p 259 
Justihcation foi violation of, § 2,36, ji 257 
Keeping to right, iiKH^ting v(*hicle, § 237, p 258 
Lawnmowers on highway, aiijdication to, § 236, p 
256 

Mending, § 237, pp 258-261 
('loss roads, § 237, p 250 
lloisenian to avoid heaviei vehicle, § 237, p 
261 

Intersection, § 237, p 259 

Justiiication for violation of, § 236, p 257 

Keeping to light, § 237, p 258 

Aightfime, § 237, p 250 

Pedestrians, § 237, p 250 

Tiaflic signals oi lights, § 237, p. 260 

Turning, 

Ad OSS road, § 230 
Cornels, 237, p 260 
Right, 237, p 258 

Motor vehicles, application to, § 236, p 256 
Moving buildings, application to, § 236, p 256 
Overtaking and passing, § 238 

Effect of violation of lule, § 236, p. 257 


Law of the road—Continued, 

Ovcitaking and passing—Continued, 

Justification for violation of, § 236, p 258 
Passing vehicles, 

Effect of violation of, § 236, p 257 
Justihcation tor violation of, § 236, p 258 
Pedestrians, application to, § 236, p. 256 
Reliance on observance, § 236, p 256 
Right of way meeting at intersections, § 237, p 
260 

Roads to which applying, § 236, p 256 
SpcfHiway in paik, application to, § 236, p 256 
Statutory provisions, recognition by, § 236, p 
255 

Traveled iiortion of highway, limiting to, § 236. 

p 256 
Tuining, 

Across road, § 239 

Coiners, ke<*piiig away from left curb, § 237, 
p 2(K) 

Right, meeting vebiclos, § 237, p 258 
Vehicle's to wliKh aiiplying, § 236, p 256 
Violation of, effect, § 236, p 257 
Law questions, 

Contractor’s iMiiids, action on, § 210, p 190 
Existence of higbvva>, ^ 95 

In juries from defects oi obstructions, actions for, 
§ 281, p 3.38 

Location of highway, § 95 

Piescription or adveise usci, establishment by, 
§ 21 

Lawminoweis on highway, law of the load as applica¬ 
ble to, § 236, p 256 

Ix'adiiig animals on, <aie lequiied, § 240, p 264 
Ldises, constiuctioii, iniinovc'inent and lopair, pow^oi 
as to, § 20.3 
Left side, 

Ciiminal liability for negligently driving on, § 247 
Pedestiiaiis, traveling on, § 237, p 259 
1^'gal adviseis, bcraids oi commissions, power to ajr- 
Iioint, ^ 158, p 1114 
IjC'gal disabilitj, 

Picscription OI adveise user, establishment over 
lands owned by jieisoii iindei, § 17 
Taking piojicrty of iK'isoiis under for highway, 
§ 30 

Legislative ac*t Kstablishiiu'iit by legislative act, 
generally, ante 
Legislatuie, 

Alleiation, power to alter, § 97 
Boards oi commissions, cication of, § 155, p 1105 
Constiuction, m.untc'iiance and ic'paii, power as 
to, § 177, p 25 

Highway funds, control of, § 176, p 15 
Highway oHicers, 

Fixing and regulating tenuie of, § 165, p 1138 
Rcmioval of, § 165, p 1140 
Highway ofhees, cieatioii of, § 162 
Highway or load distiicts, power to create, § 146 
liocal assessments, ikiwoi to levy, § 294 
Obstruction autlioiized by act of, § 220 
Power to c^stablish, § 29 

Public use and convenience, determination as to, 
§ 27, p 046 
Taxes, 

Detc'rmination of persons and property sub 
ject, § 288 
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Ijegislature—Continued, 

Taxes—Continued, 

Power to impose, § 284 

Vacation of highway, power to vacate, § 113, p 
1047 

Length of highway, establishniont by statutory pro¬ 
ceedings, compliance with petition, § 60 
Length of vehicles, use of highway, limiting, § 234 
Levees, term highways as including, § 1, p 912 
Leveling, alteiation as including, § 90 
1^'vy, 

Lfical assessments, proceedings foi, § 299 
Taxes, § 280, pp 3r»3-3r)0 

Duty to make, § 289, p 3rj7 
Liberal construction, contractors’ bonds, § 210, p 140 
License, 

Injuries from defects or obstructions as result 
of acts under, liability for, § 252, p 287 
Presci iption, establishment by user by, § 0 
Use of highway, § 233, i> 249 
Liens, 

Construction, lmpro^ement and lepair, laboieis 
and mateiialnuMi, g 209, p 133 
Contracts for road work, actions to enforces § 
211, p 203 

liocal assessment, § 304, p 381 
Life tenants, notice of opening of highway to, ^ 44 
Lights, 

Abutting owner, easement of, § 141, p 1080 
Bicycles, requirements as to. 2;i5 
Failure to light highwav, 201 
Highway funds, teinpoiary witlidravval for light¬ 
ing highway, ^ 170, p 20 
Night tiaveleis, contributory n(*gligence in failuie 
to cany, § 273 

Power to piovi(!(‘ foi lighting higliway, § 191 
Uequneinents as to at night, § 233, p 249 
Waining lights, duty of [iroviding, § 202, p 30(» 
Limitation of actions. 

Contractors’ bonds, action on, § 210, p 181 
Damages as result of consti uc'tion and maiiite 
nance, actions for, § 210 

Kstablislnnent by statutory pioc(‘edings, injuiK- 
tion in iesi>ect of, § 89, p 1025 
Highway or load districts, attack on, § 148, p 
1098 

liijuiics fiom defects or obstiuctions, ieco\eiy 
foi, § 277 

Local ass(‘ssnienta, piocecdings for collection, § 
304, p 380 

Obsti action and encroachment, penalties, § 229, p 
233 

Limib'd )ui isdiction, commissioners or viewens, es¬ 
tablishment by statiitoiy proceedings, § 59, p, 977 
Line paiking, defined, § 233, p 250, n 50 
Liquidated damages, contiact for load woik, 
AbaiidonnKuit of, § 209, p 107, n 1 
Waiver of piovision for, § 209, p. 110 
Litigation expense, contiactois’ bond, recovery in 
action on, § 210, p. 193 
Load of vehicles, limiting, § 234 

Loans, contractors’ bonds as covering, 8 210, p 107 
Ijocal assessments, §§ 293-305, pp 305-389 

Abandonment of project, effect of, § 290, n. 19 
Abutting owners, liability, § 297 
Additional assessment, § 303 
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Ijocal assessments—Continued, 

Amount of, § 290 

Apyieal and erior, § 300, p 378 

Enforcement of collection, § 304, p. 387 
Apportionment of benefits, § 298, pp. 371-375 
Arbitiary assessment or aprxjrtionment, § 298 p 
372 

Curative legisiation as to, § 302 
Inquiry into, § 300, p 377 
Area, consideration in apportioning iHUiefits, § 
298, p 371 

Assessed \alnation as basis, § 298, p 374 
Assessois, § 1 > 9 P 

Attorney’s fees, collection of, § 304, p 385 
Benefits, ante 

Burden of pi oof, setting aside, 8 300, p 380 
Certiorari, levii'w by, 8 300, p 378 
(flanges in, 8 303 

Classification for piiipost^ of, § 298, p 374 
(^>al in place, liability, § 297 
Collate al attack, 8 300, p 377 
(^>ollecting officei, 8 .W, p 384 
C’.oll(*ction, 8 304, jip 383-389 
Commissionei s, 8 299 

CoiifiiIllation, sale of land for delinquent tax, § 
304, p 388 

C’onfiscatory assessments, 8 298, p 372 
Inqiiiiy into, 8 3(M), p 377 
Consent of landownei, 8 299 
Construction of statutes relating to, 8 295 
<k)sts, contest of, 8 3(K), p 380 
(hirative statute as to, 8 302 
I)(*ftH‘tive assessment, § 300, pp 377-380 
(biiative legislation, 8 302 
Defmises, enforcennuit or collet tion, § 304, p 387 
Deli^ation trf iiower, 

Appoitioninent of benefits, 8 298, p 372 
Determinalion of benefits, § 297 
Dehminency, penalty foi, § 3(M, p 385 
Determination of benefits, 8 297 
Disci imlnation, § 298, p 372 
DisiMisition of i>ro((K-^ls, 8 305 
Due process, notice and opixntunity for hearing. 
§ 299 

Enforcement, 8 304, pp 383-389 
Enhanced value, consideiation in apportioning 
§ 298, p 373 
Equality, 8 298, p 373 
Estimate, ainouiil as limited by, 8 290 
PiStoiqHd of landownei, § 301 
E^ 1 deuce, 

(kdlection pioceedings, § 304, i> 387 
Contesting, § 3(K), p 380 
Exceeding In'iitdits, 8 290 
Exiiendituie of inoceeds, § 305 
Foieclosure of lien, 8 304, p 38(» 

Fraud, 

Curative legislation as affecting, 8 302 
Effect of, 8 300, p 377 

Frontage, consideration in determining benefits, 
8 298, p 374 

Further assessments, § 303 
Homestead, exemirtion, § 297, n 47 
Injunction, attack by suit for, § 300, p 378 
Interest, 8 304, p 385 
Invalid assessments, § 300, pp 377-380 
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Local a«»scs«inents—Continued, 

Judgment, enforceineiit of collection, § 304, p 387 
Justitlcation, § 297 
Laches>, relii‘f as affected by, ^ 301 
Ivegislative i>ow(t to levy, § 294 
liovy of, pioceeclings for, § 299 
laen, § :m, p 381 

Mnndainus, re-asscssin(*nt compelled by, § 303 
Misa])i>Ji( ation of proceeds, S ;iOr> 

Mode of ass(\ssint‘nt, ^ 298, pp 371-375 
N(*w (onsti action, § 290, ii 19 
Notice, § 299 

Re-assessment, § 303 

Sale of lands for delinquent taxes, § 304, p 
388 

Objection, § 300, p 377 

Ksto]>pel to object, § 301 

Oidinaiy goviTiimental charges for construction 
and niaiiitenance, charges for, § 290 
Paities, enforcement or collection, § .‘104, p 380 
ray men t, § .‘W, p .384 
IVnalties, delinquencv, § 304, p .38.5 
Personal liability, § 304, p 381 
Personal jiioiierty, liability, § 297 
Petition, § 299 
Pipt' lines, liability, § 297 
Pla( (' of making, § 299 
Pleading, 

(Contest of, § .300, p .380 
KnfoKeinent of collection, {5 .30^1, p .387 
Power to l(‘vy, § 294 
Piemntnre attack on, § .300, p .379, n 14 
Prioi ity of liens, § .304, p .384 
Proceedings for, § 299 

lOnfoi cement or C(»llection, ^ .304, p .380 
Ih^assessnient, § .303 

Sale of piojieity to enforce lien, § 301, p 388 
I’loperty liable, 297 
I’roiMutionate to benefits, 8 298, j) ,372 
Piihlie projiorty, exemption, § 297 
I’liifioses, § 290 

Railioad pioperty, liability, § 297 
Raising of funds hy, § 29,3 
Ratification, § .302 
IteassessiiKMit 303 
Re('(‘lveis toi colhstion, § 304, p ,384 
Recovciy iiack of ji.iMneiits, 4^ 30^1, ]) .38,5 
Redemption, sale oi lands for d(‘linquent tax, § 

.‘{01, p .'{89 
Reduction ot, § .303 
Itele.ase of liability, S 30^1, ]) .385 
RelK'f against, § .3(H), p 380 
Kstopf>el to obtain, § 301 

RciiKslies, detc(ti\e or iinalid assessments, § 300, 
l)p 377-.‘{80 

Ibunoiisti ance, § 3(X), p 377 
Re]U‘al ol statutes lel.iting to, § 295 
Sale of pio|K.M*ty, enfoiivnient of lien by, § 304, p. 

387 

School lands, exemption, .'{(>4, p 387 
Setting asuU', ‘100, p .378 

Sale oi lands for deliiKineiit tax, § 304, p. 388 
Siieeial iieiielits, § 293 
Statiitoiy proMsioiis, jiost 
SnlKiidinate bodies, exeieise of powei, § 294 
Substitution for road authorized, § 296, n 19 
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Local assessments—Continued, 

Time, 

(Contesting, § 300, p 379 

Making, § 299 

Proceedings for collection, § .304, p 386 
Valuation, asst»ssed valuation as basis, § 298, p 
374 

Viewers, § 299 

Void assessments, estopjiel in respect of, § 301 
Zoning for purpose of, ^ 298, p 374 
Local authorities, 

Alteration of highways, power as to, § 97 
Roalds or commissions as, § 1.55, p 1104 
Coiisti iietion, maintenance and leyiair, powc'rs as 
to, § 177, p 25 

Highway olliceis, liability to, § 171, p 1155 

Olheeis or employees as, {j 162 

State highways, rxiw'ois in resi>e('t of, § 177, p 31 

Taxes, 

Duties with refc'HMieo to, § 283 
Levy and assessment hy, § 289, p 353 
I*ov\ei to impose, § 284 
Tort liability, § 160 

Use ot highway, control and regulation of, § 232 
p 242 

Varation of highway, § 11.3, p 1019 
Local oflicers, establishment, statutory authority, § .37 
lioeation, 

Change of, acqnies(‘once in, § 6 

Establishment by statutoiy proei'odings, ante 

EMdenee as to, § 94, pp 1029-10.32 

Field notes, evideiiei' of, § 94, p 1031 

.liiiy (luostions as to, § 95 

Law questions as to, § 95 

New roads, powi'r to kx ale, § 39, p 956 

l»lats, 

Establishment hy, 91, p 1031 
Evidence of, § 94, p 10.‘11 
Pleading of, § 93 

Piesciiption Ol advei.se ii.sei, highway established 
hy, iiiiideii of pioot, § 23, p 913 
Pres*! I nipt ions, § 91, p 1029 
State Jiighways, post 
»Sm\e>s, (‘vidence ot, § 94, p 1031 
Log chutes, ol»sti uetioii oi eiu ro.u hment hy, § 218 
Jjogging load, niaintenaiK c‘ at loss Jiigliway, § 142, 
n 21 

liOiig user, ostahlishiiKMil hy, § .3 
Jiookout, iis(‘ of highway, 240, p 2()3 

IX)SS, 

Piollts, ohstiiietion and eiinoat hment, damages 
as Hit hiding, 228. p 231 
8ervi(‘(*s, inpiiies fiom detents oi ohstiuetioiis, 
damage's foi, § 282 

Use, iiijiiiu's fioni defee-ts oi ohstruetions, dam¬ 
age's as lucliieliiig, 282 

Lubiuants, eontiaetois’ hemcis as including claims foi, 
ii 210, p 165 

Liimbei, enmtractois’ bonds as im hiding daim toi, 
210, p l(i8 
Mae^hineiy, 

Cemstructlon, improAe^ment and repair, 

Authority to yuireha.se, 8 203 
Contractor’s duty to furnish, § 209, p 108 
Contiaftois’ bonds as envoi mg, § 210, p 1.56 
State highway e*oiiiniission, power to acquire, ^ 
157, p 1109, 11 58 
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Main market road, state highway, status as, § 177, 
p 30, n 2 

Maintenance, ("onstrnction, improvement and repan, 
generally, ante 

Maintenance bond, highway contractors, § 210, p 173 
Majority, 

Boards or commissions, acting by, § 150 
Commissioners, establishment by statutory ino- 
c(H‘dings, § 59, p 978 

Vieweis, establishment by statutory proceedings, 
§ 59, i>. 978 
Malfeasance, 

Contractors, liability foi damage resulting fioiii, 
252, ]) 289 
Highway ollicers, 

P(‘rsonal liability for, § 171, p 1153 
Bemoval on ground of, § 105, p 1141, n 08 
Mandamus, 

Daniiiges as result of (onstruction and nunntc- 
naiKc, re<o^ely by, <5 210 
Highway officers, 

Comiiellmg leinstatement !>>, § 105, p 114.3 
liOcal assessmeiiN, le-assessmenf, 303 

Taxes, compelling apjioi tionment by, § 292 
Mandatoiy statutes, constiuction, jmi)io\omen( and 
leiiaii, § 175, ji 7 

Manual labor, coiitiactois’ IkukIs as limited to, ^ 210 , 
p 150 

Maniif af tui ing <'stahlishmen(, terminus of publu load 
hxated at, ^ 27, p 948 
Maps, 

Kstahlishment by statutoiy pTO((*edings 

Admissibility to show (*stablishinent, § 91, ji 
1030 

Bepoit of Mcweis acfompanied by, ^ 02 , p 
<187 

Publir highways, di^signation on, § 2 
Slate highways, location by refiumice tf», 179, 
p 50 

Mamed women, iniuiKxs lioni diTists 01 obstinc 
tions, iiotue of ('laiin foi, Ji 275, p 323 
Matei laliiK'ii, 

Assignee of daiins of, light of ad ion against (on- 
tiactoi, Ji 211, p 19() 

Cfiii'sl MK tioii, iiiipi ovmiient and reyiaii, n‘m(‘di(*s, 
Ji 209, j) 131 

(Vmtiaftois’ bonds, ante 

Mateilals tor constiuction, improvement and M*p.iii, 
§ 180 

Pow'iu to FHii chase, Ji 202 
Title to, 138, 1 ) 1075 

Matti esses, conti actoi s’ bonds, iiidiision as (<uni» 
(‘(piipiiKMit, J} 210, p 158, 11 28 
Matuiity, iKiiids, highway 01 load distiictv, ^ 158, 
p 1123 

Measuu' of damagi's, constiuction, impiovement and 
lepair, § 215 

Measuiemmits, conti acts for load work, (oinpmisation 
d(‘t(‘i nil lied by, Jj 209, p 113 
Medianics’ liens, contractors’ bomis, 

PalK)! daims as affected, Ji 210, p 150 
Sulistitute ioi, § 210, p 148 
Medicines, conti actors’ bonds as coveiing claims for, 
Ji 210, p 104 

Meeting I^aw of the road, ante 
Mei'tings, 

Boards or commissions, § 156 


Meet! ngs—Conti nued, 

(Commissioners 01 viewers, 

Construdion, iinpnivement and repair, § 194 
Kstahlishment by statutoiy iiromxJings, § 59, 
p 980 

Mental incompetents, injuries from defects or obstiue- 
tions, care reipiiied of, Ji 2(>9 
Mental suffering, iniunes from defects 01 ol»stru(‘- 
tions, reco\eiy foi, Ji 282, n 10 
Merge?*, easement as nnugiiig in f(*e, § I.'IO 
Militia, use of higlnvaj, inioi light of, § 233, p 240, 
n 4 

Mines and mineials, title to, § 138, p 1070 
Minutes, hoards 01 commissions, Ji 150, n 42 
.Miiy condition, injuiies caused h>, liability, § 258 
Misapjuopiiatioiis, higlnvay oflieeis, fieisoiial luihility 
foi, Ji 171, p 1154 
Misf(‘asam(‘, 

TTighwjiy officeis, lemoval foi, § 105, p 1141, n (;8 
Olheeis and agents, li.ihility for in juries fiom 
d(*feets caused h> § 251 

Mistake, 

Ab.indonnKMit of highw'a>, do\ latum by § 135 
Adverse iisei by, establishment of highway, ^ 12 
Mode, 

Kstahlishment, § 2 

Woik of eonstrnetion, improvement and repair, §4? 
179-181, pp 30-55 
Modifu at 1011 , 

(\mtiaets for road w'oik, § 208, p 102 
InjuiKtion Jigainst ohsti lu timi, 227, p 228, n 2 
Monuments, eouises jiud distances goveriK'd hv, <i 92 
Motor M*hu le fe(‘s and tjixc's, 

K\j)enditni(‘ of funds deii\(‘d fiorn ^ 170, p IS 
lliglnva\ fund, si'jMiati^ Jiceoiint as to nwemu' 
tiom, J} 170, p 10 

Ibw(*nn(‘ fiom paid into highway fund, <i 170 p 
10 

Motor \ehi(h*s, 

Jaiw’ of the load as ineliuling, ^ 230, p 2.50 
Safe (onditioii, duty of kei'jnng highway in ns 
jiuJudnig use by, ^i 254, p 2f)4 
Aloxing buildings, 

B.IW of the load as ,ii)i)lyiiig to, 230. j) 250 
Pse ot higlnvay foi, ^i 142, Ji 233, p 245 
Munu ipal eorjHn al 10 ns, 

Boaids 01 (omiiiissioiis, powers as akin to, § 157 

I» 1110 

Conslrnetion, iinpio\(uneiit and lepair, 

Conti acts respeitiiig, Ji 177, p 34 
Pjiil ot load within, ^ 181 
Estahhshnjeiit, 

Highway within limits of, junsdietion, § 39 
11 957 

I*owei and duty as to, § .39, p J),55 
Highway funds, 

Allocation 01 distnhution to, ^ 170, p 13 
Ajipoi tionment to, Ji 292 

Ilighw'av oflueis, authoiity ovei highways with¬ 
in limits of, 108 
llighw’jiy 01 road distiiet, ti 145 
Plmhraeing lands in, Ji 149 
Tnjuiies from delects or ol>striietions, liahility 
foi, Ji 250, p 280 

Obatruetions, authoi i/aition by, § 220 
Trunk highw ays, extending within limits of, § 179, 
p. 41 
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Narcotics, criminal liability of person using while iin 
der influence of, § 247 
Narrowing, alteiation as including, § Ofl 
Narrowness, injuries caused by, liability, § 257, p 30U 
Navigable streams. 

Highways as including, § 1, p All 
Public highway as including, § 1, p fll4 
Roads along as public, § 1, p i>18, n 03 
Necessary paitiea, contractors’ bond, action on, § 210, 
p 184 
Necessity, 

Establishment based on, §§ 20, 27, pp i)40-040 
Factors (H)nsideied in deteimilling, § 27, p 
947 

Establisbineiit by statutoiy prociH'dings, ante 
T^egislative deteiminatlon as to, 30 
Negligence, 

Conti actors, liability for damage resulting, § 252, 
p 289 

Drainage, personal liability of ofTicers, § 187 
Highway officers, personal liability for, § 171, p 
1152 

Injuries fiom defects or obstnictions. ante 
Officers, liability foi injuiies fiom def<‘(ls caused 
by, § 251 

UiH'kless driving or ladiig on highway, § 242 
Use of highway, piiina facie e\iden(e of, § 240, 
p 273 

Negotiability, bonds, highway oi load distiids, § 158 
p 1123 

Negotlalile bonds, highway or road districts, lialulitv 
on, § 158. p 1117, n 37 

Neighborhood roads, teiiii highways as including, § 
1, p 911 
New highuay, 

Aiiandonment as lesult of building of, § 134 
Vacation of, § 115 

Grounds for, ^ 110 

New trial, contractoia’ bonds, action on, ^ 210, p 190 
Nighttime, 

Conti ibutory negligence in traveling during, § 273 
Jury question, § 281, p 310, n 04 
Meeting of vehicles, kcH'ping to nght, § 237, p 259 
Reckless diiving duiiiig, negligence, § 242 
Nominal damages, obstiiiction and encioachment, 
jiresumption of, § 228, p 231 
Nonfeasance, 

Diainage, personal liability, § 187 
Highway oflaers, pcMsonal liability for acts of, 
§ 171, p 1153 

NoniesKhmts, use of highway, r(*gulation of, § 232, 

p 212 

Non sui juris, piescription, establishment by over 
lands owned by person who is, § 17 
Nonusi‘ 1 , 

Abandonment by, § 131, pp 1000-1009 
ObstiiHtion, effect of, 219 
Notic(‘, 

Alteiation of highway, § 103 

Ajipeal, establishment by statutoiy proceedings, 
84 

Hoards or (ommissions, 

Adjoin iiment, § 150 
Powers of, § 157, p 1112 
Construction, imi>i oveinent and repaii, ante 


Notice—Continued, 

Conti actor’s bond, filing of as prerequisite to re- 
co\ery on, § 210, p 180 

Contracts for construction, etc, bids for, § 208, p 
90 

Damages as result of construction and mainte¬ 
nance, proceeding for, § 210 
Defects or obstiuctlons, liability for injuries as 
dependent on, § 2QH 

Establishment by statutory proceedings, §§ 42-47, 
PI) 900-9<15 
Actual notice, § 40 
(Constructive notice, § 40 
Desciiption of road, § 45 
Foim and siitTn leiicy, § 45 
Hearing, 

Appeal, § 87, p 1017 

(Commissionss oi viewers, § GO, pp 981- 
984 

Heirs as entitli^d to, § 44 
Neiessity of, § 43 
Objections, § 47 
Occupants, § 44 
Owniers entitled, § 14 
Peisonal notice, 40 
Persons entitled, 44 
Posting of, 43. 40 
Proof of, § 4(‘> 

Publication of, § 40 

Record as i(‘(]iiiied to show, § 70, p 1004 
Return of seivice, ^ 40 
Seal, § 45 
Si'cond notice, ^ 43 
Seivice of, § 4() 

Signature to, ^ 15 
Sufliciency, 45 
Tmiants m common, § 44 
Time of, § 15 

Township conimissioneis or suiKn\isoi&, § 44 
Wanei, {^47 
Highway otticeis. 

Filling \acancies in office, 

Pow’ers of, § 108 
Highway or load distiicts, 

(Consolidation, & 151 
(’ication oi, 148, p 1090 
Election on bond issues, § 158, p 1122, n 75 
Injuries from defints or obstructions, ante 
Local assessments, Jr 29i) 

Re-assessment, ^ 303 

Sale of land foi di'lmquent taxes, § 304, p 
388 

Obstruction and encroachment. 

Proceeding to compel lemoval, § 223 
Removal of, § 224 

Presciiptlve light, interluption by posting of, § 8 
Removal, 

Fences, etc, laying out or impioving, § 181 
Highway offlceis, § 105, p 1142 
Service of notice, geiieialJy, post 
State higliways, pioposed diange in system, § 179, 
p 51 

Vacation of highway, proceedings foi, § 119 
Work on roads l)y taxpayers, § 307 

Action foi penalty on default, § 308 
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Nuisance, 

Abutting owners, 

Abatement of, § 143, p 1085 
Use constituting, § 142 

Adjoining nuisance, liability for injuries caused 
by, § 255, p 200 
Defects or obstructions as. 

Evidence as to, § 2(S0, j> 337 
Liability fiom, S 252, p 2S7 
Drainage, 

Abatement of, § 18S 
Liability foi, § ISO, p 50 

Highway department, liability for, § 100, n 00 
Highway ofliceis, cnrninal liability, § 174 
Obst I notion and encioMchment as, S 217 
Officers, power to anthoiize, § 220 
Prescription, establishment of light to maintain 
for, § 143, p 1080 

Nunil>er, 

C/omniissioneis, viewers, etc, establishment of 
highway, § 50, p 072 
Petitioners for highway, § 41 
Nunc pro tunc, amendment of record by, (establishment 
of highway, § 71 
Oath, 

Commissioners or viewers, ('Stahlishment by stat¬ 
utory proceedings, § 50, p 073 
Officers, § Kil 
Ob lections, 

Alteiation of highway, iiroccedings for*, ^ 108 
Establishment by statiitoiy proceedings, ante 
Local assessments, § .‘100, p 377 
Estoppel to oiri(’(t, § 301 

Notice, establishment by statutory piociH'dings, § 
47 

Petition or application, ('staidishment by statu¬ 
tory pioc(‘(»dings, ^ 53 

Ueport of viewers, estalrlishment by statutory 
proceedings, 03, i> 088 

Vacation of highways, regularity ot procec'dings, 
§ 1U5 

Viewers, etc, 

Establishment by statutory proceedings, ^ 50, 
p 074 

Waivei ot olrjectioiis to pioceedings of, § 50, 
p 081 

Obllg(*l^ contractoi’s bond, § 210, p 110 
Obstruction and eiuioachment, 217-231, pp 212- 
240 

Abandoiirnent, § 133 
Eff(^*t of, § 210 
Liability foi, 129 
Abat('ment, 

Criminal piosec ution, § 231, p 230 
Judgment foi, § 228, p 230 
Abutting owners, ante 
Access cut off by. 

Action for damages, § 228, p 229 
Ini unction, § 220 
Action for. 

Damages, § 228, pp 228-232 
Procedure, § 228, p 220 
Penalties, § 229, pp 232-235 
Kemoval, § 223 

Amendment of pleadings, injunction against, § 
227, p. 220 


Obstruction and encroachment—Continued, 

Appeal and error. 

Action for. 

Damages, § 228, p 230 
Penalty, ^ 220, p 2 :m 
I njunction against, § 227, p 227 
Pioceedings for removal, <1 223 
Piosecution for, § 231, p 230 
Attorney General, iniunction to compel removal, § 
220 

Authorized olistruction, § 220 
Barriers, maintenance of, § 218, n 72 
Brush growing on, § 218 
Buildings, ^ 218 
Bui den ot juoof. 

Action for. 

Damages. § 228, p 230 
Penalty, § 220, p 234 
IniuiKtion against, S 227, p 227 
Pi()s(H*ution lor, § 231, p 238 
Certiorari, review of piociHMlings tor removal, § 
223 

Civil action to compid I’einoval, § 223 
Civil pio((H'dings, actions for pcnialties, § 220 
p 232 

Continuing natnie of offense, § 220, p 233 
Continuous maintenance, indictment alh'ging, § 
231, p 237 

(V)n\enieii(e, justification on ground of, § 220 
C/orjrorat ions, liability for, § 221 
(Josts, action foi damages, ^ 228, p 2r‘if) 

(bounties. 

Action for damage's for, ^ 228, p 228 
Iiijiincdion to comix'l Hunoval, § 220 
Ciiininal resironsihility, 230 

Piosecntion for offeiisi', § 231, pp 23f»-240 
Cumulativ(' it'medy, injunction as § 220 
(histom, jiistilitation on gionnd of, § 220 
Damages, 228, j> 231 

Abutting owners’ right to, § 143, p 1085 
Darns, aiithoi ization by h'gislatnie, § 220 
Defenses, § 220 

Negativing In indutment, § 231, p 237 
Deviation on adjoining land, 140 
Ditdu's under or aiioss, 218 
Diainage, inter teionce with as, § 218 
Eje( tmeiit, comixdling lemoval by, ^ 223 
p]lements of, § 218 
Estojrpel, 220 

Complaint of, 220 
Evideru e. 

Action for. 

Damages, § 228, p 230 
IVnalty, 229, p 234 
Injunction against, 227, p 227 
Iho(*eedings to compel K'lrioval, § 223 
Ihospcution for, ^ 231, p 238 
Excavations und('i or across, 218 
Existence of highway, 

Indictment as KXjuiied to allege, j| 231, p 
237 

Nuisance as KMiuiiing, § 219 
Federal aid loads, injuiudlon to comrKd removal, 
§ 220 

Fences, § 218 

Fine, punishment by, § 231, p 239 
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01)striiction and encroachmont—Continued, 

Future damage, recovery for, § 228, p 231, n 71 
(;ateH, H 218 

Hedges growing on, § 218 
Hitching iK)sts on side of road, § 218 
Horse Idocks as, § 218 
Imprisonment, ])unishinent by, § 231, p 239 
Incidmital ol>stniction, § 218 

Indictment and infoiinatiou, eilminal prosecution 
foi, 231, p 23d 
Individuals complaint by, § 222 
IiijiiiK tioii, ^ 22(i 

]biid(‘n of [)r(M)f, 8 227, p 227 

Kviderne, 227, ]i 227 

.Indgiiient, ii 227, p 227 

JiinsdictJon of i)io<‘e(‘dings, § 227, p 223 

Modification, 8 227, p 22S, n 2 

ricading, § 227, j> 22(» 

Piocccdiiigs to enioin, § 227, pp 22.V228 
lt<‘\iev\, 227, p 227 
Tiial of proceedings, § 227, p 227 
InjniK's fiom defects oi obstiuctions, geneially, | 
]K)st 

Instructions to jury, 

Actions foT, 

Damages, § 228, p 230 
Penalties, ^ 229, p 231 
In junction against, 227, p 227 
Pioseiution foi, 231, p 239 
Intent, criminal liability as dependent on, § 230 
Iiiepaiable injury, iiijunctioii to comixd lemoval, 
220 

Issues, j)iosecntion foi, § 231, fi 237 
.loindei of jiaities, injunction against, § 227, p 
220 

JlldgllKUlt, 

Action for. 

Damages, § 228, p 230 
P(Mi.iU.\ 229 p 234 
IiijiiiKtioii against, 227, p 227 
Jill isdictioii, 

Ai'tioiis foi, 

Damage's, 22S, p 229 

Penalties, 220, p 232 

Ciiiiiiiial luo'^eiutiou 231, p 230 
liijiinclioii against, 227, p 223 
Jury (luestions, 

A< turns toi, 

Damages, ^ 22S, p 230 
Pi'iialty, 229, p 234 
Piosedition foi, ^ 231, ]) 239 
Justi((‘s ol the iK‘a(e, jiiiisdution of, 

Adioii loi, 

Damages, § 228, p 229 

Pmiallies, S 229, p 232 

Criminal fiiosi'cutioii, ^ 231, p 236 

Jiistilu 4ition, 218, 220 

Lajise ol tiiiii' as legalizing. ^ 131, p 10f>8 

Legality of higliw.iv, 

Indictment as leipiired to allege, § 231, p 237 
Nuisaiue as leijuiiing showing of, S 219 
la'gislnture, authoi i/ation by act of, § 220 
Limitation of actions, penalties, $ 229, p 233 
Log chutes as, 218 

Loss of profits, d.images us lecoveiable foi, § 228, 
p 231, n. 59 


Obstruction and encroachment—Continued, 

Measure of damages, § 228, p 231 
Moving building or materials, abandonment of 
contract for, § 221 

Municipalities, authorization liy, § 220 
Necessaiy use, § 218 

Necessity, justification on gionnd of, § 220 
Nominal damages, presumptions as to, § 228, p 
231 

Nonnser, effect of, § 219 

Notice, pioceedlngs to compel leinoval, § 223 
Nuisance, 

Existence oi legality of highway as t'ssc'ii 
Hal, § 219 
Hesnlt of, 217 

flflueis and ugc'uts. power to authorize, § 220 
Oulei to iomov(‘, ^ 224 

Outdooi adveiti.sing, control over, § 217, n 07 
Partial obsli uc'tion, § 21S 
Paities, 

Action foi, 

Damages, § 228, p 220 
Peiialtu's. 229, j) 233 
Injunction, 22(>, 227, p 225 

Pc'iialt-es and actions theiefoi, § 229, pp 232- 
233 

Pc'imit of sl.itc' liigbv\ay commission, autlioiiza 
tion, § 220, 11 19 
T'cisons li,d>l(‘, 8 221 
lOtfalls in, § 218 
ricm cling, 

Ac tioiis foi, 

Dainagi's, § 228, p 220 
PcMialties, § 22‘t ]) 233 
InjiiiK'tion against, § 227, p 226 
PiocHH'dings to ccuujH‘1 I(‘nlo^al, § 223 
ricdiminaiy notice to leiiiovo, § 224 
Pic'sc u[)ti\i‘ riglit, S 220 
Pll^nte incln iduais, 

^\clion toi damage's, 228, p 228 
PJending, 228, p 230 
InpiiK t ion against § 226 
Itc'iuov.il b.\, ^ 223 
PlocH'edings, 

Action tor. 

Damages, § 228, ji 229 
Peiialtii's, ^ 229, pji 232-235 
Injunction, 227, i»l) 223 228 
l{(‘luo^al, (oiiiiielliiig, ^ 223 
Piojc'ctioii ovei, ^ 218 

Piool and vaiiaiue, piosc'c utioii for, § 231, p 
237 

Pi()S(‘( ution foi ofleiisc', 231, ])p 2.'ib-240 
PuuisliiiK'iit, § 231, 1) 239 

PuintiNe damages, local ohstiuc t ions, ^ 228, ji 231 
Qui t.iin iiitoiIllation, lecoveiy of iK'iialty, ^ 229, p. 
232 

Kemedies, 222-231, pji 21t)-240 
Ilcmoval, 

Actions to coniiiel, 223 

Duty to remove to pi event injiiiy, § 254, p 
*295 

Injunction to compel, ^ 22(i 
Ordei to remove, § 224 
Preliniinaiy notic e to leinove, ^ 224 
Summary pioceedings, § 225 
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Obstriirtlun and encroachment—(%)ntinued, 

Ilepaiis, 

Recovciy of exi)enditures for, § ‘J28, p 281 | 

Tempoiary obstruction foi, § 218, n. 71 
Shrubs, § 218 
Sidewalks, § 218, n 71 
SiRiiboards alon^, § 218, n 00 
SjK'Cial dainaj'e, 

Action foi dainapc by piivato person, § 228, 

p 228 

Ini unction to compel lemoval in case of, § 220 
StandiiiK ciovNd in highway, § 218, n 74 
Stalutoiy inovisions po'^l 
Stria tui(‘s 218 
Suinmaiy iomo\al, § 22r) 

Tompoiaiy obstiuction oi lepair, § 218, n 71 
Town^ actions for damages, 228, p 228 
Towie hips, 

Action foi damages, ^ 228, p 228 
Ininnctioii to comiicd leinoval, § 220 
liiahility, 221 

Tla^eled jiait of way, olistiuction on side of, § 218 
Tims, § 218 
Ti lal, 

Action foi. 

Damages, § 228, j) 280 
IV'iialty, § 220, p 284 
Iniiinction against, Ji 227, ]) 227 
Piosecutioii ioi, 281, p 288 
ITnauthot i7ed ohstuation oi encroachment as 
nuisance, § 217 
TTnoiiened liighvvays, § 210 
Vacation of higliway, etfecl of, 120, 210 
Vai laiK e. 

Actions for damages, § 228, p 280 
Pioseiution loi, ^ 281, p 287 
Wiine actions for daniag(‘s, § 228, ji 229 
Vcidict, 

Actions for damages, § 228, ji 280 
( iiminal piosecuLion foi, ^ 281, p 280 
Walls, 218 

Widtli oi highway, defense of less than statutoiy 
width, 210 
Willtul obstiuction, 

(himinal liability, ^ 280 
Penalties, J} 220, p 282 

Pleading in action toi ixMialty, § 220, p 288 
Pnnitne damages, 228, ]> 281 
Occasional use, abandoiinieiiL in case of, § 181, p 
lOtiS, 11 52 
()< (npants, 

NoIkc' to of opi'iniig of Ingln^av, § 44 
Petition to c‘slablish as roc|iiiied to give name 
ol, 50, j) 007 

Ottcmsi's Criminal offensc^s, gen(*ially, ante 
Otlneis and agmits, 101-174, iip 1181-1100 

Abandoiiinent of ofh((‘, (omiieiisation as loi- 

leited by, § 107 

Abolition of office, ^ 102, § 105, p 1180 

Acceptance of otlnc*, § 104 

Accounts, 

Duty in K'spect of, § 170 
SeiMcc's, lilitig of, 107 
Actions by and against, § 173 
Adminislialive natnie of office, § 102 
Advances for repairs, recovery of, § 206 


I Ofliceis and agents—(’ontinued, 

Appeal and erroi, removal of officer, § 165, p. 1148 
Apixiiiitinent, § 103 

Assignment oi (‘hums for road woik to, validity, 

§ 202 

Authority, § 108 
Boaids OI commissions, 

Memheis as public officers, § 155, p. 1104 
Power to employ agents, § 158, p. 1112 
lloiicls, lt)4 

Bin den of pi oof in action on, § 173 
Liability on, 171, p 1155 
Personal liability tor fniliiie to lequiro, § 
171, p 1154 

Bon owing money, § 100 

Bleach of duty, peisonal liability for, § 171, p 
1153 

Bill den of proof. 

Actions by or against, § 178 
Diiminal pioscMntions, § 174 
Certioraii, review by in removal proceedings, ^ 
105, p 1144 

riianm.in of administiative body, § 108 
(’’hange ot Ixinnclarics, eftc'Ct as to, § 1(15, p 1140 
(hvil actions by oi against, § 178 
DimI liability, 15 171, pp 1152-1150 
(k)mpensation, § 107 

Consti nction, impiovement and rei air, ooniracts 
by, ^ 208, p 1(K) 

("ontrac ts, jKiwcn to enter into, ^ 109 
(\)sts, actions by oi against, § 178 
(hc'ation of olhee, § 102 

(hiniinal liabilitj, failnie to woik oi repair, § 200 
(''riminal piosc^Mitions against, ^ 174 
Custody of money, liability foi loss of, § 171, p 
1150 

De f.ieto olhcers, § 101 

D(‘fc»c*ts c)i obstructions, notice to as sullicient, 
208 

Delc^gation of, 

Dntic's, § 170 
Powei to, 108 

Deposit of money with, liability foi loss, § 171, 
1) 1150 

Disei etioii, 108 

Kcmioval ol otfii ers, § 105, p 1142 
Drainage, personal liability for negligenc'c in le- 
spec't ol, § 187 
Duties, 179 
ElcM'tion, § lt>.8 
FJigibility to office, § 104 

Faiicngencj, cieating indc'btc'diiess in ease of, § 109 
Kinploynicmt ol otlieis, 108 

Eiiois of ludgineiit, iieisoiial liability foi, § 171, 
p 1152 
Evidenc (*, 

Ac'tions by or against, § 178 
Ciiminal jnosc*cutions, 171 
Expeiicliliiies, |Kmer to make, § 109 
Expense's inc-uiied, reiinlmiscmieiit foi, § 107 
Filling \ .ic‘an(ies in oflic-e, ^ PMi 
llc'.iiiiig, lemoval ot otticeis, ^ l(i5, p 1142 
Highway luncls, custody of, § 170, p 15 
Higbw\n olhceis as subject to geiieial lules as to 
public olhceis, 161 
Holding ovei, § 165, p 1189 
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Officers and agents—Continued, 

Incompatible offices, | 164 

Incompetency, removal for, § 16o, p 1141, n. 68 
Indebtedness, ix)wcr to incur, § 166 
Iiuliciinent oi Jiifoiination, criminal offenses, § 174 
Individual liabllit.v, § 171, pp 1152-1156 
Injuries from defects created by, liability for, 
§ 250, p 2H;1 , 8 251 
Interest in contiact, 

Ciimiiial piosecution in rosi>ect of, 8 174 
Executed in otlicial capacity, § 1C9 
Jury (jiu‘stious, actions by oi against, § 173 
Local authorities, liability to, § 171, p 1155 
I^Katioii, state highways, § 179, p 39 
IjOss of ()lTK*e, 8 165, p 1139 
Malfeasan<-e, 

Pei SOI, al liability foi, § 171, p 1153 
Ihuiioval foi, § 165, p 1141, n 68 
Mandamus, (oiiipelling reinstatement by, § 165 p 
1143 

Misaiipiopnations, peisonal liabiiity foi, 8 171, p 
1154 

Misfi‘asance, 

Lialility for mjuiies fiom d(*focts caused 
by. 8 251 

llrmo^al foi, § l(i5, p 1141, ii 68 
Municipalities, autboiity o\er highways within, 8 
168 

Nature of otiu e, § 162 
Negligence, 

Liability foi injuries fiom defects caused 
hy, § 251 

Peisonal liability for, 8 171, p 1152 
Noiif(‘as,iii<e, iiCTsonal liability foi acts of, § 171, 
p 1153 
Notu e. 

Filling vaeaiK'ies in offico, § 166 
l*OW(Ms of, § 1(»8 
lliuiioval, § 165, p 1142 
Nuisance, 

Ciiminal liaiulily foi, 8 174 
Power to authoi ize, 8 220 
Oath of oil lee, § 1(>4 

Olisti uctlons, summary leiiioval of, § 225 
Ofl eases, § 174 

Paitic*s, actions by or against, § 173 
Penalty, lialulity for, 8 172 
Personal liabilitj, § 171 pp 1152-1156 

liiiuiles from detects oi obstiuctioiis, 8 251 
Negligence in iesp(‘ct of drainage, 8 187 
Pleading, actions by oi against, § 173 
Poweis, § 168 

Piedec(‘ssois in oIIk e, liability for acts of, § 171, 
p 1154 

I’resiiiujitioiiN, actions by oi agaiihst, § 173 
Pioceduie foi lemoviil, 8 165, p 1141 
Public nature of olhc*e, § 162 
Quulilicatioiis, 8 164 

Duty to qualify, 8 170 

Quo wan auto, review of removal of officers by, 8 
165, p 1144 

Ratification, uiiauthoilzed contiacts of, § 169 
Rcunstatement of officers illegally removed, 8 
165, p 1143 

Removal of officers, § 165, p 1140 

Compensation as forfeited by, 8 167 


Officers and agents—Continued, 

Resignation, loss of office by, 8 165, p. 1140 
Salaries of offic*er8, § 167 
Services, c'omponsation for, 8 167 
Special laws relating to, § 161 
Statutf^ry proMsions, post 

Subordinate's, liability for acts of, 8 171, p. 1154 
Summary removal fiom oflice, § 165, p. 1140 
Tenure of office, 8 165, pp 1138-1144 
Term. § 165, pp 1138-1144 
Tort liaiiility, § 160, § 171, p 1152 
Trespass, liability for. § 171, p 1153 
Vac-ancle's in oflice, hlliiig of, 8 16(5 
Venue, aepons liy or against, § 173 
Waiver, iiregulaiity in sidec turn, § 163 
Willful negligence cansuig defects, liability for 
iiilin-ies resulting, 8 251 

Dll, 

Contractors’ bonds as including claim for, § 210, p 
165 

SlippOTv condition caiisc'd hy application of, lia¬ 
bility for injuries lesulting, 8 257 
Open public highway, const)iictioii of term, 8 1, p 
920 

Opening and closing, esta})ll'^hIlle^t l>y stntiitoiv pio- 
ceediiigs, ai>iie.:l in, 8 87, ]) 1017 
Operation and effect, c*ontiac*ts for road woik, § 20S, 
p 103 

Oral applic-ation, establislnnent liy statutoiy piocced- 
ings, § 49 

Oicbaids, laying out highway through, § 35 
Orders 

See, also. Judgment oi decree, geneially, ante 
Alteration of highway, pioceediiig foi, 8 107 
Estalilishineiit by statutory pioceedings, gener¬ 
ally, ante 

Highway or road districts, establishment of, § 148, 
p 1007 

ObstriK turn and eiicroaOinimit, lemoval ot, 8 221 
Show cause, establishnimit by statutoiy proceed¬ 
ings, necessity, § 43 
Vacation of highways, 8 123 
Vic'wers, appoiiitmmit of, 8 56, p 972 
Oiiiament, laying out higliway nieiely toi pulIK)'^es 
of, 8 27, p 948 
Outdooi adveitising, 

I^egislative coiitiol over highways as to, 8 217, 
n 67 

Use of highway foi, 8 217, n 67 
OverOowiiig, detective' drainage facilities causing, 
liability, § 186, p 60 

Oveihangiiig branc-hes, injuries caused by, liability 
for, § 257, p 303 

Overlapping highway oi road distiicts, § 149 
Rond issue, § 158, p 1119, n 56 
Ovei passes, abutting owner, 

Right as applying to, § 141, p 1080 
Right of access to appioaches, § 141, p 1081, n 5 
Oyerseers, 

(kmstruction, iinpiovement and repair, delegation 
of power to, § 177, p. 27 
Creation of office, § 162 
Penalties, liability for, 8 172 
Overtaking vehicles, law of the road, § 238 
Effect of violation of, 8 236, p 257 
Justification for violation of, § 236, p. 258 


1336 



INDEX TO HIGHWAYS 


Owners of land, 

Established by statutory proceedings, ante 
Petition to establish, 

Required to give names of, § 50, p 907 
Signing of, § 41 

Proposed highway, report of viewers as to, § 02, 
p 980 

OwniMship, mateiiallty in detei mining character, § 1, 

p 010 

Ownership of pioperty, highway officois, qiialiht atlons 
as to, § 104 

Paik, defined, § 2.‘W, p 250, n 50 
Parking, use of highway for, 2.32, p. 247 
Regulation of, § 2.3.3, p 240 
Parks, laying out highway thr*oiigh, § 22 
Parkways, access to, right of, § 141, p 1081, n. 5 
I^arol evidence, 

Kxistrmce of highway, by, § 04, p 10.30 
Prescription or advei’se user, § 22, p 043 
Part of highway, vacation of, § 115 
Partial, 

Invalidity, contracts for road work, effect of, § 

208, p 100 

Nonuser, abandonment by, § 131, p 1007 
Obstruction, highways as subject to, § 218 
l*articiilar highway, funds acquired for improvement 
of, use of, § 17(J, p 20 
Par tie»s. 

Alteration of highways, proceedings for, § 102 
Oontractors’ bonds, action on, § 210, p 183 
(Vintiacts for road work, actions arising out ol, 

§ 211, p 100 

Establishment by statutory proceeding, § 41 
Apiieal and eiror, § 83 
Contest, § .51 

Highway oflicets, actions by or against, § 172 
Iniuiies from defects oi obstructions, actions loi, 
278 

Loc*al assessment, eiifoic'enieril oi collcHtion, 
.304, p 38(i 

Obslruction and eiicioacluiic'iit. 

Actions foi, 

Damages, § 228, p 220 
Penalties, 220, p 233 
Injunction, § 220, 227, p 225 

Poll tax, piocecHlings to enforce*, 50() 
Prescription or adveise user, picx (H*diiigs to es¬ 
tablish by, § 21 

Taxc's, contesting validity, § 2J)1 
Taxpayers’ ac*tion^, § 311, p .307 
Vacation of highw'ays. 

Injunction against, § 127 
Proceedings for, § 118 

Work on roads by taxpayers, action foi penalticcs, 
§ 308 

Passage, piivilege of, § 1.30, § 223, p 214 
Passing vehicles, law of the road, § 238 
Eftc'ct of violation of, § 2.30, p 257 
Justihc*atioii for violation ot, § 2.30, p 2.58 
Pasture, owner’s right to use for, H 1.38, p 1070 
Paths, synonymous nature, § 1, p 012 
Patrol systems, liability for injuries from defects in 
highway maintained by, § 249 
Paved road. 

Construction of tei‘m, § 1, p. 920 


Paved road—Continued, 

Funds acHpilred for purpose of constructing, use 
of, § 170, p. 21 
Payment, 

Construction, impi’oveinent and repair, contract 
provisions as to, § 208, p 101 
Contracts for road work, 

Acceptance as condition to, § 209, p 118 
Effect of payment, § 209, p 127 
Liability for failure to make, § 209, p 108 
Right of action foi, § 211, p 191 
Damages, prerc'quisitc to load woik, § 214 
Local assessments, § .301, p .381 
Taxes assess(*d for, § 290 
Peddling, use of highway for, § 223, p 251 
Pedest nans, 

(’aie ic*quiiTd in use of highway, ^ 211 
(^outnhutury nc'gligence of, § 2b8, n 14 
(’Jrossiug higlnvay, care ic*quiied, § 211 
ley sidc'wurlks, liability for iiijuiies caused by. 
§ 2.58, ri 49 

Law’ of the road as applying to, § 2.30. p 250 
Left side Of highway, traveling on, ^ 227, p 259 
Mec'ting vehicles, side of road on which to tiavel, 
§ 227, p 259 

Safe condition, duty of keeping highway in as 
including use for, § 254, p 294 
Standing on highway, care required as to, § 241 
Use of highway, 

(’are rcMiuiied, § 241 
Right of, § 2,3.3, p 240 

Warning of dangerous condition to, § 202, p .300 
Penaltr<*s, 

Cemsti uc’tion, improvenu'nt and repair, nc’‘gloct ns 
to, § 200 

Contrac'tois’ bonds, recovery as not to exceed, 
§ 210, p 191 

Higliwny officers, lialiility for, § 172 
Local assev.srnents, delinquency, § 204, p ,385 
Ol)sti uctiuri and encuoac'hiiieiit, 229, pp 222 2.35 
Poll tax, noni>a.vment of, § 2(M) 

Piohihited use of highway, § 247 
Taxes, failure to pay, 2')0 
Use of highway, prohiiutcHl use, § 217 
Work on roads hj laxp/i.veis, deliiiqiic*iicy, § .308 
Pemt roads, pul»lic highway as iiicludiiig, § 1, p 914 
Performance* of contrac*ts for road work, § 209, pp 
107-128 

Rond, § 210, p 143 

ITrmanent load, c*onstiuction of leim, § 1, p 920 
IVimissive use as attc'c'tmg estahlislirneiit, § 9 
Rnrdt'ii of pioot, ^ 22, p 942 
Jury (luestions, § 24 

Land outside established higliw.iy, § 12 
Penults, ohsti uc tioii, peiiuit toi dangerous structure, 
§ 220, n 19 
Periretual easement, 

ITighw’ay as, § 1, p 910 
Public as hav ing, § 1.30, n 97 
Personal iiijuiies, highway funds, use to pay judg¬ 
ment foi, § 170, p 24 
Personal liability, 

Diainage, negligcmce in lespect of, § 187 
Highway officers, § 171, pp 1152-1150 

liiiuries from dc'fects or obstructions, § 251 
Local assessment for, § 304, p. 384 
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Personal notice, establishment by statutory proceed- 
ings, necessity, § 40 

Personal prc)i)erty, local assessments, liability, § 297 
Petition or application, 

Alteration of highway, § 101 

Withdiawal of petitioneis, § 102 
Estalilishineiit by statutoiy proceedings, §§ 48-53, 
pp 90.V970 
AnieiidnuMit, § 52 
Pond, § 19 

(Vitioi.iri, § 88, p 1021 

ript ion of load, J} 50, p. 908 
Essentials of, § 50, ji 900 
Filing of, § 49 
P'oiinal n qiii^ites, § 49 

•loindiM of piayeis foi new load and vacation 
of old load, § 51 

Names ol owners oi occiiiiaiits, § 50, }) 907 
NiKTssity, § 48 

Itoad, averments as to, 50, p 907 
NiinibcM and (|nalitu .ition of petitioneis, § 41 
Obp'ctions, § 53 
Oral aiiplication, § 49 
Qualifications of petitioniu, § 50, p 907 
Obji‘ctions, 1) 53 

IteteieiKi* to (oiiunissioneis, etc, 55 
Itepoit of Yievveis atcoinpanied with, ^ <>2, j» 
987 

lle\ it'W, § 03, p 992 
S(*j).iiate iietitions, 18, 51 
Sign.i(nt<\ § 19 
SutlicieiK y, ^ 50, pii 900 909 
Suppk’iiieiital ludilioii, 52 
Teiminal points, ^ 5(i, p 908 
Two OI inoie loads jn v«inu aiiplication, 51 
IMility of load, aviuimaits as to, ^ 50, p 9(>7 
VenlKMtion, 19 
\Vaiv(M of ohiectioiis, ^ 53 
Withdiawal, 41, 52 
Wilting as essential, ^ 19 
Iligliw.iv Ol load distiuts, 

(’K'jition ol, § 148, i> 1094 
l>isoigani/ation, 152, n 79 
liiiiiHweineiit ot highways, initiation ol pioceed- 
iiigs l)>, § 192 
Focal assi'ssineiits, 299 

I*ies( 1 iplion Ol ad\eise iisei, est.iblisliiimnt l)>, 
22 

Vacation of highw.iys, 118 
Physical lahoi, contiactois’ bonds, coveiage as lim- 
* ited to, ^ 210, p 150 

Pic'knicking, use oi highway foi, § 233, j) 245, n 85 
Pile's ot inatc'iial, injiiiic's caused by, liability toi, ^ 
257, p 302 
l‘ipt' lines. 

Abutting ow’iieis, right to lay, § 142 
lligluvtiy Ol road distiiets, iiicliisioii in as real 
piojieity, § 149, n 50 
Loc'al assc'ssnient, liability, § 297 
Maintcuianc'e and operation along highway, 139, 
p 75 

Pitfalls, nuisance as lesiilt of pitfalls in, § 218, n 77 
l*lac*e, 

laical assessineiits, making of, § 299 
Meeting of c-omniissioners oi viewers, establish¬ 
ment of highway, § 59, p 980 


Plan of work, construction, Inipiovement and repair, 
§§ 170-181, pp 36-55 

Plank roads, term highw'ays as including, § 1, p 911 
Plans and si>ec*ihcations, 

Coiistnic'tion, impiovc'nient and repair, 

(Changes in, § 208, p 102 
Extia compensation foi ch.ingc's In, § 209, p 
120 

Filing of, 192 

Contracts foi load w'oik, u'ading into, § 208, p 
104 

State highways, nec‘essit> of, J) 179, p 38 
Plat, 

Establishment by statutoiy piocec'diiigs, ic'port ol 
vic'wers acroinpaiiied by, ^ 62, i) 987 
FcK*ation ot highwuiy, cwidciuc* of, 94, p 1031 
Piddle higliWtiys. designation on, § 2 
Plea, c'onti actois’ bonds, action on, § 210, p 187 
Pleading, 

ConstiiKtion, impi o\ enient and lepaii, iiiiiinc- 
tioii against, 19J) 

Contiactois’ bonds, action on, § 2t0, pp 186, 187 
Conti acts foi lo.id w’oik, actions arising out ot, 
^ 211, p 197 

Damages as result of c onsti iRtioii and nianitc*- 
n.uKC', ac'tion toi, § 21(> 

Dralimgc', actum lor injury to land due to, 5; 186, 
p 67 

Establishment by st.ilutoiy juoec'C'dmgs, wai\ei 
of (h'lec'ts, 76 
Existence' ot Inghw.iv, ^ 93 
lligliw.ij bomls, actions on, 158, p 1129 
lligbwaiy ollm'is, .u turns by oi against, 173 
Iniiiru's tioin defects oi obsti lu turns, actions for, 
279, pi> 327- 331 
Foc'al assc'ssmmit, 

Contc'st, 300, ]) 380 
Entoic'enieiit ol c olIc‘(*tion, § 301, p 387 
T/Ocation ol bigbwM.V, 93 
Otisti iic'tion and encioacbnuuit, 

Xc tions loi, 

Damage's, ^ 228, p 229 
Pc'iialty, 229, p 213 
Inpiiutioii ag.iiiist, ^ 227, j) 226 
Pioc cR'dings lo (omiH'l i('mu\al, 223 
Ik'titioii or application, gciu'i.ilU, ante' 

INdl tax, i>ioc*CH‘ding to c'litoice, ^ 30(> 

Pi esei iptioii Ol adveise usei, c'slablisliinent by, 
‘22 

Taxes, 

(5>llc*ction ot, § 21K) 

Contesting Aaliditv, 291 
Taxpavc'is’ aclioiis, 311, p 398 
Use of highway, actum foi in nines, § 2 46, p 272 
Woik on loads by taxpayeis, ac*Lion ten penalty 
on default, ^ 308 

Plc'asure piniKises, establishment meiely foi, § 27, p 
948 

Police boxes, right to install in, § 139 
Police jnij, 

Consti nction, inipi o\ eriient and lepair, 

Conti acts foi ,§‘208 p 90, n 2 
Delegation of jKiw^er to, § 177, p 27 
Tanbihty foi, § 250, p 281, n 31 
Police powei, 

Alteration in exercise of, ^ 97 
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Polu(k powei—Continued, 

Boards or commissions, surrender of, 8 157, p 

1112 

Construction, maintenance and repair under, 8 
177, p 25 

Use of highway, regulation undei, § 2S2, p 241 
Politnal subdivisions, 

Cormtniction, improvement and repair, contra<ts 
betw(‘on, § 177, p ;i4 

Delegation of powei to establish to, § 29 
In nines from debits or ol»sli net ions, 

t'aip as to condition of lughway, § 254, p 292 
Tdability for, § 250, pp 2SO-2S5 
Poll la\(*s, § ;i0(> 

Woik oil mads bv taxpayeis as, 8 207 
Population, consid(‘ratiou in deteimining juiblic util¬ 
ity, necossitv oi < oin enieiice, § 27, p 91H 
Posting of iiotKc, (‘sL.iblishment by statutoiy proceed¬ 
ings, 88 42, 40 

I’osts, iniiMies caused by ])osts on highway, liability 
fni, 8 257, p :m 

Potentially slipjieiy suiface, injiiiies caused by, lia¬ 
bility foi, 8 257 

Po\^del, conLiactors’ bonds as including claim for, § 

210, p 108 

Power poles, light to erect in, 8 129 
Powei s, 

Boa ids and (ominissions, § 157, pp 1108-1112 
Highway olhfers, 8 108 

Prac ti( ability, establisliiiK'iit liy legislative art, de 
t(‘imination as to, 8 27, ji 94(> 

Pieeaulions, avoidanci* ol injuiies fiom de1e<*ts, 88 
200-2t.2, ])p ;10(}-212 

Piediicts, bigbwav tunds, allocation oi distnbution 
to, 8 17ti, p 12 

Pi (*(!(»( (^ssoi s, highway otlueis, lialulily tor acts ol, 
8 171, p 1154 

Pieliininaiy expenses, highway oi mad distints, 
(.laiins foi, 8 15S, ]> 1110 
Pielinimaiy jikk eedings, 

Kstablisbmeiit by st.itntoiy ])io(eedings, 

Oidei as KMpiiKHl lo show, § 7t), p 1001 
T*i(‘^iinij)l ions .IS to, 8 72 

Ilighw.iv or load distiiets, bond issues, § 1,5S ji 

1121 

Pndiminaiy lequiiomeiits, constnietioii, irnpioxeineiit 
and K'li.iii, conti.ifts for. 8 208, i> 02 
Pieliiiiiiiai \ sin MW, highw.iy oi load distiicts, crea¬ 
tion ot, 8 US, p lOlH 

Pieliininaiy woik, < oiisti iictioii, iiiipi o^ ement and re- 
I)an , coiiti a( ts foi, 8 208, j) 91, ii 5 
PromaluK* ai tion, 

(kniti acloi s' bonds, 8 210, yi ISO 

AttoiiK'j's lees .is ieco\eialile, § 210, p 192, n 
29 

Ijocal assessmcMit attack on, § 2(K), p 379, n 14 
Piematiiie appeal, c'stablishnient by statutoiy pio- 
(eedings, 8 84 

Pii'miiims, (ontiactors’ bonds, § 210, p 142 
PH*seriptioii EstablisbiiKuit by piescription, iisei oi 
recognition, geneially, ante 
Presciiptive rights, 

Obstmction or encioacliment In highway, § 220 
Retention of by owner, § 136, ii. 97 


Presumptions, 

Abandonment of highways. 

Continued existence, § 130 
Nomiscu’, 8 121, p 1007 

Boards or commissions, collateinl attack on pro¬ 
ceedings, 8 150 

Constiiiction, nnproveinent and n'p.iii, regularity 
of proceedings, 8 197 

(kmti actoi s' bonds, actions on, § 210, p 1S‘> 
Conti.lets foT road work, actions aiisiiig out of, 8 
211, j> 199 

Eslabbsbnient by piescription or usei, 8 2, § 22, 
p 941 

Est.ililisbment by statutory proc ec'dings, 

Apiieal in, 8 87, p 1018 
Jnnsdn tion, 8 20, j) 050, nn 04, 05 
Regnlanty of oidei, 8 73 
Ttepoit of Mcwveis, 8 02, p 9S4 
Existence of Inglnvav, 8 94, p 1029 
Highway bonds, Mibdity of, 8 158, p 1120 
Highw’ay ofliceis, <ir lions by oi ag.iinst, 8 173 
Inpiiie.s fioin defects or obstructions, actions foi, 
8 2S(>, p 331 

Taxes, h'vy in accoidaiicc' with law, § 289, p 3.57 
Tith' to fee, 8 130 

Use ot highway, actions for injuries, § 240, p 
272 

Vacation of high wavs, 8 122 

Wo»k on mads try t.ixjiayc'rs, actions for penalty 
on di'f.iiilt, 8 208 

Pine adpistments, contracts for (onsti nc tioii, etc. 

snpjchuuental agnyuiient lesfu'cting, 8 208. p 102 
PiiiiiMiv roads funds a(ipiii(*d for lnlIHo^ement, us(‘ 
of, 8 170. ]) 21 

Pll01ltH‘S. 

Assignments, moneys due on eonti.ict lor ro.id 
woik, 8 209, I) 121 

Bonds, bigbw'.iy oi load distiiefs, § 158, i> 112S 
Highwa\ Ol load distiiets, eieditors ot, 8 158, p 
1117 

Laboiers and matiu nilinen, c onslrin turn, im- 
l)i(W(*nient and repaii, 8 209, p 132 
Lien, loc.il assi'ssment, § 301, p 381 
Pin ate (oipoiations ('oii)oi .it ions, geiioiallv, ante 
Pin ale (MscuiiiMits, Eascanent, gmiei.ilh, .iiitc' 

Pnvate indnidnals IndiMdnals, gemuallv, ante 
Pin ate inteiests, \.ie.ition ot liighw.iy, coiisidcuatioii 
of, 8 112, p 1018 

Prnatc' pmpeity, hniiig out to run aeioss, 8 24 
TMn.ite loads oi wa\s, 

Advcise iisei, establisbnicMit of highway ovei, 8 
18 

Cbaiaeler as highway as doteimiiK'd i»y, § 1, p 
915 

Impioveinent and maintenance, duties as to, 8 
182 

Pnlilic highway distinguished tiom, § 1, p. 915, u 
5 

Term higlnvays as ineluding, 8 1, P 912 
Vacation of, power to vacate, 8 115 
Probable extent of tra\(*l, considcu ation In determin¬ 
ing utility, iiec-essity oi convenienc'cs § 27, i> 948 
Pioe(‘dure, 

Abutting owneis. 

Actions for damages, § 143, p. 1086 
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P rocedn rc—< \)n ti n iied, 

Abutting ownors—Oontinuprt, 

Injunr-tion against obstructions or cncroach- 
mcntis, § 143, p 1081) 

Alteration of highways, §§ 1(K>-110, pp KKiG-lOlf) 
State highways, § 179, j) 31 
Boards or commissions, § 136 
Coinniissioners or viewers, establishment by stat¬ 
utory proceedings, § 3!), pp t)77-9Sl 
Contractors’ tioiids, actions on, § 210, p 178 
Kstablishinent by statiitoiy piocecdings, § 37 
Appeal 111 , § 87, pp 101 tV 1020 
Highway or load distiicts, cr(‘ation of, § 1 IS, pp 
lOiKl-1090 

Improvement of highways, 192-107, pp 73-SO 
Injuiies fiom d(‘fects oi obstiuctions, actions lor, 
§ 276 

liOcal assessments, 

Enloicement oi collection, § 301, p 3S6 
l^evy of, 200 
Ue-assessment, § 303 

Sale of pioiierty to enforce lien, § 304, j) 
388 

Obstiiiction and eiicioachment, 

ActioiiN for, 

Damages, § 228, p 220 
Penalties, § 220, pp, 232-233 
Compelling removal of, ^ 223 
IniniKtion against, § 227, pp 223 228 
Prescription or ad^ols(* iis(‘i lecord of bighwavs 
established b\ 21 

Bernoval of bigliwa\ oIIkcis, ^ 1(13, p 1141 
State liigbwavs local ion, 170, jr 48 
0\a\es, (ollection of, § 21K) 

Vacation of higliN\a\, ^9? 117-128 pp 1031-10(»! 
Woik on loads by taxjiajc'rs, (oinpcdlmg work 
307 

Piocess, 

Ccuitiactois’ bonds, action on, § 210, [> 170 
Establishment b^ statntoiy pio< codings, § 43 

Piojecrions, 

In nines resulting from liability foi, ^ 237 
(ibsti nct'on oi iuk loacliment by, 218 
Windows, abutting owners, right to erect, ^ 218, n 
!)(> 

Pioof, 

KstablishTnent by statutory proceedings, notne, 

^ 46 

KMd('ri((‘, generally, ante 
Vaname, generally, iiost 

PiofXMty rrglits 

Abutting owners, 141, p lOSO 
Public as having, 136 

Vaiation of liigliwav, iiifi ingernent on, ^ 113 
I) KMS 

Proj)ett.> taxes, bigliwav funds, exi>endituie of funds 
deiued liom, § 176, p 18 

Piosi) 0 (ti\c opoiatiou, taxes, statutory limitation of 
rate, 287, p 331 

Protest, taxes, ieto\ery of illegal taxes paid under, 

§ 200 

Proximate cause, iniiiiies from defects or obsti ac¬ 
tions. 

Burden of pioof as to, 280. p 332 
Jury questions as to ^ 281, ji 330 
Liability us depmident on, § 264 


Proximate cause—fVmtimied, 

Pleading of, § 270 p 327 
Public, title acquired by, 1.16 

Public aiinouneenient, establishment by statutory 
proceed mgs, § 60 

Public nuthoritK'S, exercise of power to estalr- 
lish, § 30, p 03G 

Public buildings, laving out highway through, § 35 
Pnhlie eoriKirations, highway or road district as, § 
143 

Public funds, 

lliglnvnv funds, genmallj, ante 
Misa])piopiiation. oOners’ juusonal liability for, 
§ 171, p 1134 

Public highways, debned, § 1, ]) 014 
Public inter(‘st, alteration in, § 00 
Piiblie lands, 

Laviiig out highway thiongb, § .32 
Pieseiiption or user, (‘stablisbincnt of highway 
o\ei, ^ 18 

Publn liability insuiance, constnictioii improvcmient 
and lep.m, eontiaei proM^ion as to, § 208, p 102 
Public maiiitenam(‘, duty of as (‘ssimtial of highway, 
§ 1, P 016 

Public nature 1, p 013 

Public ofliceis Officers and agents, generallv, ant(‘ 
Public piopertv, local assessnuMits, c\(*mption, § 207 
Public lights, 130, 140 
Public loads. 

Detined § 1, p 018 

3Viin bighwavs ns inehiding, § 1, p 011 

PuMk squares, teiin highways ns including, § 1, p 
Oil 

PnblK use, 

EstablisliiiKMit by piesciiption Kspiiiing, § 5 
Public way as nxiiiiied to be oiieii to, § 1, p 013 
Publn* utility and (oin ciikmu e, 

Constinction, iin])i o\(‘inent and repan, finding 
of, § 101 

Establisbnnmt ns nquned to be based on, § 26 
F]stablisbni(‘nt by legislative ad deh'rminatioii as 
to, ^ 27 p 046 

Esiublislinumt by statutory pioi eedings, 

Amm incuts as to, § 30, j) 067 
Kei»ort as to, 62, p 083 
ICeview' as to, ^ 80 

Factois eonsideied in dotei mining, § 27, p 047 
Vacation of biglnvays, 

C'oiisideiation of, § 113 
Hearing in ies]X‘et of, ^ 121 
I’uiilie w'ays, 

Eipinalent of highway, § 1, p 010 
Teini highway as confined to, 1, p 000 
Ifiiblu wharves, teim highways as including, § 1, p 

on 

Publn woiks, (lt*U‘gation of power to iinprov(» to de- 
paitrnent of, 177, ji 26 

Publication of notuc, establlshnieut by statutory pro¬ 
ceedings, 16 

Puiiishiinmt foi obstnietion of highway, § 231, p 230 
Punitive damages, 

Abutting tiwneis, rcH-oveiy of, § 143, p 1086 
Injuiies fiom d(‘fects or obsti uctions, $ 282 
Obstruction, willful obstruction, H 228, p 231 
Use of highway, injuries resulting, § 246, p 276 
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Purchases, boards or commissions, power to make, § 
158, p. 

Purpose, 

Iligfhway funds, expenditures, § 170, p 17 
Local asw'ssments, § 21)0 
Taxes, § 2SG 

Specification of, § 281), p 055 
Qualifications, 

Poaids oi commissions, 151 
HiRhway ofliieis, § 104 
Duty to cpialify, § 170 
Potitionci foi highway, § 41 

Establishment by statutory proceedings, 

50, p 007 

Viewers, estalilishment by statutoiy pioceeding, 
§ 50, 1) 073 

Qualified abandonment, nonusei, § 131, p 1(K)7 
Quantum ineiuit, 

Hoaids (>i (ommissions, 

CUanns foi seivices under, § 158, ]> 1110, n 
32 

Liability on, § 158, p 1113 
Road woik, i*ecovery on in case of iiiegulaiity 
in contract, § 208, p 105 

Subcontiattois, lecoveiy on in cas(* of bieacb of 
(out 1 act, *1 200, p 130 
Quarries, ovvnersbip of, § 138, p 1070 
Quasi-pidicicil body, stale highway commission as. It 
155, p 1104, n 03 

Quasi-municipal corpoiations, highway or load dis¬ 
trict as. It 145 

(juasi-public (orpofatlons, lioauls or (oinmissions as, 
§ 155, p 1104 

(im^stions of lad Jury qiH‘stioiis, gmieially, ante 
(in(*stions of law liaw questions gcuieially, ant(‘ 

Qui tail! intoinnition, obstnatioii and cii< i<ia<'hmeiit, 
ie(o\er\ of penalties, 220, p 232 
Qnoinm, bonds or commissions, n(‘<essit.\ of, § 150 
Quo waiiaiito, 

Ilighwav otli((‘is, reMcw of lemoval ]»y, § 105, j) 
11 14 

Highway <‘r lo.ul distiicls, questioning legality 
by, 1 IS, p 1008 

Rac ing, 

(himinal lialnJity loi, § 217 
Nogligi’iice in lespeit of, 242 
Railings, duty of maintaining, § 2(»2, p 307 
Railroad comniissioneis, alfmafion of higiiway, pow¬ 
er as to, § 07 
Railioad^, 

Local assessinenfs, lialnlitv, § 2f)7 
Location, (onsidmatioii in detenu ning utility, 
necessity oi coinenicm e, I? 27, p 018 
Opeiatioii, easement a*- im biding iiglit, § 130 
Owneiship as affecting n.itnie of liighway, § 1, 
1 > 010 

Platform, public highway, nature as, § 1, p 011, 
n 05 

Piesciiption, ('stalilishment of highway o\cr right 
of w^ay by, § 18 

Public higliway, natuie as, § 1. p 014 
Rights of way, inoMsioii loi, § 170, p 37 
Roads as including, § 1, p 917 
Station, teiminus oi public load located at, § 27, 
1> 048 

Taxes, liability for, § 288 


Hailioads—<\)iitiiiued. 

Term highways as including, 8 1, p 911 
Trains, danger fiom as ground for alteration, f 
no, n 85 

Rato of taxation, § 287, pp 348-351 
Determination of, § 289, p 354 
Ratification, 

AUeiation of highwmy, order for, § 107 
Boaids 01 coinmisMoiis, 

(Vmtracts, § 158, p 1114 
Individual acts of membeia, § 150 
(/ontrads for load woik, § 208, p 100 
l^(al assessments, § 302 

Ofiiceis and agents, unauthorized contracts, § lOf) 
Readvertisernent, bids, contracts for construction, etc, 
8 208, p 07 

Reasonable safety, deferfs in highway as result of 
ahseiKo of, § 251, p 204 
Rebate, tax(‘s, § 288 

Recall of petition, liighway oi load distiicts, organiza¬ 
tion as, § 152 
Receivers, 

Highw'ay or road distnets, default on bonds, § 
158, p 1120 

lioeal assessments, collection of, § 304, p 384 
Recitals, establishment by statutoiy proceedings, jn- 
1 isdic tional facts, § 73 
Re( kless diiviiig, 

Poinmon law, liability at, § 247 
(himinal liability, § 247 
Negligeiic(‘ in i(‘spect of, § 242 
Safefv obligation of insuring safety of drivois, 
254, I) 2J)4 

Recognition Establishment by prescnjition, usei or 
HM ognitioii, generally, ante 
Recommitment ot lepoit of viewers, 

Alteration of highway, ^ 1(K> 

Estahlishimmt by statutoiy proceedings, § 03, p 
0f)l 

Re( Olds, 

Altciafioii of highway, older foi, § 107 
Ajip'al, esialilisliimmt by statutory pio<'eodings, ^ 
85 

Roaiits or commissions, § 15(» 
fVmstriH tion, iinprovenient and lepair, inorcM'd- 
ings b)i, § 105 

EstaiilishmenI by statutory pio(ei'dings, ante 
Ibescnption oi adveise usei, highways estab¬ 
lished by, § 21 
Vaiatioii of higliw.iy, § 123 
ReioM'iy h.a k, local asst^'^mciits, |^ 304, p 385 
Ih'dmiiptioii, 

Highway bonds, call foi, § 158, ji 1120 
Local assessments, sale of lands loi delinquent 
tax, § 304, p 3S<) 

Taxi‘s, sale foi, § 200 
Redia tion, local assessments, § 303 
Reteieme in statutoiy pioceedings to establish, 
Appeal in, § 87, p 1010 
Fees of refi'ree, § 00 
Refunding lionds, 

Highway funds, use for expense of, § 170, p 23 
Highway oi road districts, 

Power to issue, § 158, p 1121 
Piioiity, § 158, p. 1127 
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Refunding rertiflcates of in(lel>tedness, highway or 
road districts, § 158, p 1117 
Rehoailng, ostablishmont i)y statutory pioeeedings, § 
51), p 1)80 

Roiiistatoinont, highway otficois illegally leiiiovcMi, § 
105, p 1143 

Rfjertloii of bids, construction contiact, § 21)K, p 1)8 
Related terms, § 1, p 1)17 

Relation back, contractors’ bonds, rights of suiety, 
210, p 143 
Release, 

Funds, contractois’ bond to see uiv, § 210, p 170 
Tiocal assessments, liability on, § 304, p 385 
Suieties on (-onti ai tors’ bonds, 210, p 143 
Labor and material claims, § 210, p 171 
iVi toi malice, § 210, p 141 
Ridocation 

State highways, § 170, p 48 

Operation and effist, § 170, pp 51, 53 
.Statutoi> provisions lespeOing 112 
Remedies, abutting owners, § 11.3, pp 1084-1089 
(Jonstiuction, Jinpio\<'nient and i(‘paii, 

Rieacb of duly, lOS 
Re(o\eiy ot damages, § 210 
(’ontia(tors’ bonds, enfoiccinent of liability on, ^ 

210, p 178 

Diainage, protection of landownei lioin iniui.>. 
§ 180 

Erroneous taxation, § 201 
HigJiway bonds, boldms of, § 158, p 1120 
lligbwav fluids. Illegal and uiiautboir/.ed use of, 
§ 170, p 21 

Local assessments, dofectne or iinalid assess- 
mmits, § .300, pp 377-.380 
Obstruction and cm loatbment, 222-2.31, pp 
210 210 

Roll tax, collection and (Mifoi < (*ment, § .300 
Subcont I a( tors, (onstiiK tion, impiovement and 
lepaii, ^ 200, p 128 
Ta\pa>ei, ^ 311, pp .301-309 
Remonsti ance, 

Alteiation of highway, 104 

Waivm o1 notae b,\ bliiig, § 103 
Construction, unpiovmnent and lejiaii, aj)iH*al by 
nunonstiator, 100 
Rioceedings loi, 1!)2 

Establishment 1>V statutoiy piocei'dings, § .54 
lligbwav or lo.id distints, (leation ol, ^ IIS, j) 
1000 

Local assc'ssmemts, ,300, p .377 
Vacation ol highway, ^ 120 

Issues tii.ible on apiieal loimed l)>, ^ 120, p 
ItMil 

Removal, 

Highway ollbnus, § 105, p 1110 

CompiMisation as loiteited by, § 107 
Ohsti action and encioac hment, ante 
Rental of (*<piipmeut, c'ontracdors’ bonds as including, 
8 210, p 150 
Repair, 

Construc'tion, impiovement and lepalr, geneially, 
ante 

Equipment, contiactors’ bonds as including, § 210, 
p 160 


Repeal of Rtntutoi*y provisions, 

Construction, impiovement and repair of high- 
w'ays, § 175, p 7 
Establishment, § .38 
Highway or road districts, § 147 
Tx)cal assessments, § 295 

Reply, construction, improvcuiient and repaii, pro- 
cec'dings foi, § 192 
Reports, 

Roalds or commissions, § 1.56 
Comniissioneis, geneially, ante 
Establishment by statutoiy pioc-eodings, ante 
Viewers, post 

Reputation, existenc*e of highw'ay, establishment by, 
§ 94, \) 10.30 
Rescission of ac tion, 

Roards or commissions, § 1.56 

Constinc'tion, iinproveniont and repair, contracts 
foi, § 209, p 127 
Reservoir, right to make in, § 139 
Residencv, 

Highway oOic-eis, cpialitu-ations as to, § 11)4 
Petitioners foi highway, cpialifications in lespecl 
of, § 41 

Resignation, highway otTicers, loss of office by, 105, 
p 1140 

Res ipsa loquitur, accident on highway as invoking 
doctriiK\ § 246, p 272 
Res jndicala, 

Alteiation of highway, d<‘cision on previous ap¬ 
plication as, ^ 107 

Petition loi liighway, doc tune as applicable to, 
§ 7.3 

Resolution, 

Alteiation of highway, pioceedings by, ^ 102 
Construction, impiovement and K'pali, intention 
as to, lt)2 

Rc'siKindimts, ]Uoc(*e(lings to establish highw'ay, § 41 
RcsuT\ev, est.ihlishnumt by statutoiy proccHHlings, 

(18 

Rcdioacth’c effect, 

Coiistniction, iin[)rovement and lejiair, statntorv’ 
j>io\ isions, 175, !> (> 

Ciiiati\c st.iiutcs, t*stahlishm(uit l)y statutoiy ])io- 
ccH'diiigs, *1 77 

Return, 

Ccitioian, statutoiy pioc*e(‘dings to (Establish, 

88, p 1021 

EUm tion, construction, iinj)io\enient and repaii, 
19.3 

Eslaldislum'iit by statutoiy proceedings, notic'c*, 
46 

Reversion, title to fie, vacation or ahandoniiH'iit, i? 

1.37 

Review', 

Ayqieal and eiioi, geneiallv, ante 
Establishnamt by statutory pioceedings, geneial¬ 
ly, ante 

Revision, tax statutes, § 285 

Revocation, JocMtion, statc^ highways, § 179, p 48 
Right side, ciiminal liability for falluie to keep to, § 
247 

Rights of public, 139. 140 

Deviation fiom established way, § 140 
Rights of w'ay, 

Ac’ciuisitioii of, § 136, n. 97 
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Rights of way—Continued, 

Contractual obligation to furnish, liability for 
failure to fulfill, § 201), p 101) 

Highway funds, use to acquire, § 170, p 19 
Intersections, travelers meeting at, § 237, p 200 
Power to obtain, § 177, p 28 

Railroad right of way, i>iovision foi, § 179, p 
37 

Riparian piopiietois, roads along navigable streams 
constructed by as public, S 1, p 918, n 63 
Riv(*i s. 

Term highways as including, S 1, p 911 
Teiminus of public road located at, § 27, p 948 
Road ca])itation taxes, 

Rond of collectoi, 300 
Woik on loads by taxpayers as, ^ 307 
Road de facto, coiistiuction of term, 1, p 920 
Road disliHts Highway oi load distints, geiieially, 
ante 

Road nuuhineiy, highway funds, exiienditnres foi, ^ 
170, p 19 

Ro.id o\eis(‘ 0 is, countv indges, boaid (»f, ^ 155, p 1105 

Roads, meaning of tmm, 1, p 917 

Roadwavs, sMionymons natiiio 1, ]> 913 

Rolling stock, taxes, liability foi, § 2SS 

Route, 

Selection of, ('stablishmcait of hlgIl^^a^ 05 
State highway, § ITf), ji 41 
Synonymous nature of tcuin, 1, p 913 
Roving right ot way, w.uncm fo» as giMiig iniisdic- 
tion to C'slablish higliWriv, <5 39 p t)5(), n (it 
Runawav horses on, liabilit\ foi injuiic'v i(‘suiting, ^ 
211 

Ruial loads, 

Public highway, natuie as, ^ 1, ji 911 
Slate, powei to pioMcle system of, 177, p 25, 
n 33 

Ruts, iniuiies camsed liy, lialniity foi, ^ 257, p 302 
Sale c oiidit ion, 

Duty of IvcH'ping highway in, 251, ji 294 
Road uiidei lepan, obligation lu ic'spc'ct ot, 250 
Slioiildeis, duty of maintaining in, 255, p 297 
Safeguai ds, 

Duty of providing, § 202, p 3(M» 

Omission to supply as dc'f(‘ct, 254, j) 295 
Safety, state highways, cxmsideration in location ot, 
17t), p 15 

Safety de\ic*es, higtnvay funds, use for, 170, p 19 
Salaries Compcmsation, geneially, antc‘ 

Sales, 

Iliglnyay bonds, compliance with statute’, S 158, ji 
1124 

Local assessment, eiifoicement of lien by, 30i, 
I) 387 

Taxes, collection by, § 290 

Sc’hool lands, local assessments, exemption, § 304, p 
387 
Schools, 

Access to, jurisdiction to establish highway for, 
39, p 957 

Terminus of load located at, § 27, p 948 
Vac'ation of highways, closing at request of school 
authorities, § 116, n 96 

Sea wall, power to construct along, § 179, p 37, n 87 
Seal. 

Notice of opening of highway, § 45 


Seal—Continued, 

Ordei api>ointing view^ers, establishment by stat¬ 
utory proc(»eding, § 56, p 973 
Second notice, establishment by statutory proceed¬ 
ings, amendment of petition, § 43 
Sc’ction line roads, term highways as including, § 1, 
p 912 

Section line's, 

ImpioAC'inent of higlnvays on, power of stale, § 
177, p 25, 11 33 

Loc-ation o1 highway on, establishmcmt by stat¬ 
utory jnocec’diiigs, 65 

Sc'paratc^ ac*c*onnts, higlnvay funds, § 176, p 16 
Si'paiate apjieals, (‘slablisliment by statutory j)icK*eed- 
ings, rc'vuwv in resiiect of, § S3 
ScrMce of notice, 

(9aiin foi in Junes from detects or obstructions, § 
275, p 324 

Healing, estalilislimcMit l>y statiitoiy piocecHlings, 
60. p 982 

Pick ('('dings for estaldisliment, 4() 

Vacation of higliwav, S 119 
Sc'ivices, highway c)lhc*ers, c'omiK'iisation for, § 167 
Set-oft and conntcTcdaim, user, c'slaidisliment of high¬ 
way by, 22 

Setting aside, local assessments, 300, p 378 

Sale’ of laud foi dc‘hnqnent tax, 301, p 388 
Seltlenaait, coutiacts for load w'ork, effect of, § 209, 
p 127 

Sc'tllemeut road, dc’sigiiation of load as, eftcM t of, § 5, 
11 58 

Sc'weis, easement as including iiglit to niaUc’, ^ 139 
Shoeing horses, contiactois’ lionds as including claim 
toi, § 210, p l(i5 
Shoulders, 

icy (‘onclition, lialality for, 25s, n 49 
Injunc's caiisi'd h> ii ic'gulai ilic‘s in, liability for, 
257, ]) 302, n 5 

Safe condition, duty of maintaining in, 255, p 
297 

Tralhc, use foi pui|K)se of, 23.k j) 245, n 96 
Sliiubs, obstiuc'tion oi eiic loachment, 218 
Sidc’jiaths, 

Piovision for on imiuo\ement, 17i), p 37 
State' highways, duty oi building along, § 179, 
I> 39 

Sidc'w alks, 

Abutting owuic'i, 

Liability foi condition of, 253, 258 
Right to constinct, J; 141, p 1081 
Consti uc tion, impiovenieni and lejiair, jiroyision 
for, § 179, 1 ) .37 

I(*e, liability foi ininry^ caused by, § 258 
Jnjiiries from defc'c ts, 

inability for, 8 252, j) 287, n 26, § 2.55, ]) 
298* 

iiimitation of liability, § 2.55, p 296 
ixiose plank in, liability ol town, 254, p 293 
Obstruction of, H 218, n 71 
Roads as including, p 917 
Snow on, abutting ownei’s liability, § 2.58 
State highways, duty of building, § 179, p 39 
Term highways as including, § 1, p 912 
Signal devices, mamtenanev of, § 262, p 311 
Signals Tiaffic signals, geneially, post 
Signatiiie, 

Notice, opening of highway, § 46 
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Signature—Continued, 

Order, 

Appointing viewers, establishment by stat- 
utoiy proceeding, § 50, p 97.*1 
Layout, (‘stablishment by statutory proceed¬ 
ings, 70, p 1002 

Petition or ajjplication, establishment hy statii- 
toi’y proceedings, § 49 

Signboards, nuisance, statute designating as valid, 
§ 218, n 90 

Sinking funds, highway or load districts, bonds, ^ 
158, p 1128 

Size of vehides, use of highways, limiting, § 234 
Sleds, in pines to jieisoiis coasting on, liability foi, 
§ 257, p 303 

Slippeiy condition, injury caused by, liability foi, § 

Snow, defects and obstructions caused iiy, 

Liability for injmies lesultiiig, ^ 258 
Power to iem(‘dy, ^ 179, p 37 
Snuff, conti actors’ bonds as including snuff furnished 
lioarding camp, § 210, p. 104, n 73 
Soap, contractors’ bonds, coveiage as camp equip¬ 
ment, § 210, p 158, 11 28 

Soft dunks, conti actoi s’ bonds as co>eiing claim for, 
§ 210, p 104, 11 73 
Soil, title to, § 138, pp 1074-1077 

Soldieis, emploj nuMit of boiioiably disdiaiged sol¬ 
diers, prefeience, § 108 

Special assessments Tjocal assessniiuits, geneially, 
ante 

SrK'cial in jury, vacation of highway, injunction as le- 
quirmg showing of, § 127 

Spi'cifications Plans and sj)i*cih( ations, generally, 
ante 
Speed, 

Hicycles, re.stri<*ting late of, § 235 
Veliicles on highway, light to limit, § 233, p 
249 

Speedways, 

Law of the road, application to, ^ 230, fi 250 
Teim highways as including, ^ 1, ji 913 
Spoils, use of highway toi, ^ 233, p 245 
Spilngs, title to, § 138, p 1075 

Standing crowd, olistiuction of wa> liy, 218, ii 74 
Standing on highway, 

C’aie leipiiied as to pisiestiian standing on, ^ 241 
Kegulation uiidei polue power, § 233, p 249 
Kiglits of tia>eleis, § 233, ji 247 
State, 

(’onstruction, iinpio\eiiient and lepaii. 

Authority us to, § 177, p 25 
(’aie lequiied, 254, p 2J)1 
Conti acts ies|H8*ting, 177, ji 33 
Ckinti actoi s’ bonds, paity to action on, § 210, p 
183, n 52 

Highway funds, allocation oi grant of, S 17(>, p 10 
In nines fioni defects oi obsti uctions, 

Caie as to condition of highway, ji 254 p 
291 

Liability for, § 278, p 249 
Rural highways, power to provide, § 177, p 25, n 
33 

Use of highway, power to control and regulate, 

§ 232, p 240 


State aid roads, 

Construction and maintenance, duties as to, § 177, 

p 20 

Consti uction of term, § 1, p 920 
Counties, expenditures for, § 176, p 21 
County commissioners, building in conjunction 
with, § 177, p 31 

Injuries from defects or obstructions, liability for, 
§ 255, p 300 

Joint action of county and state, § 177, p 32 
Location, proceduic, § 179, p 48 
ProciH'dings for improvement, compliance with 
statute, § 179, p 38 

Relocation, statutory piovisions, § 179, p 52 
Total mileage, limitation on, § 177, p 29 
State higlnvay commission. Boards or coininissloiis, 
geneially, ante 

State highway department, (onsti uction, impiove- 
ment and lepair, delegation ot power to, § 177, 

p 26 

State liighw^ays. 

Abandonment, § 177, p 30, § 179, pp 42, 51 
Opeiation and (‘ffect, ^ 177, p 30, § 179, p 
52 

Part of system, 8 179, p 42 
Almtting owuioi, 

Abandonment as affoiting, § 179, p .53 
Location as affected iiy nglits of, § 170, ji 
50 

Adaptaliility, considoiation in loiation of, § 179, 
p 45 

Adoption of road as part of, § 177, p 30 
Agu^cini'iits, 

liocation, 8 179, p 50 
Not to alter, § 179, p 50 
Alignment, lelocation to shorten, § 179, p 49 
Alteiation, 8 179, p 48 

Procedure, 8 17J), p 51 

Beiniuda giass, piopnety of planting, § 179, p 
38, n 6 

Certioiaii, review of location liy, 8 179, p 44 
(’banges in .system, 8 179, p 42 
(’oinjiai ati\ e costs, (onsideiution m detei mining 
location, § 179, p 44 
Construction, inipun eineiit and nqiaii, 

Contracts for, 8 208, p 91, n 5 
Duties as to, 8 177, p 29 
Mode of woik, 8 179, p. 38 
Uounties, (ontribution of funds tow^ard § 177 
p 32 

Curves, ndocation to eliminate, 8 179, p 49 
Delegation of powei, establishiiKMit, § 179, p 39 
Designation of lonte, statiitoiy provisions, § 179, 
p 40 

Deviation from existing higbw^ays, § 179, p 46 
Di.scontlnuaiice, 8 179, p 51 

Jnduial conti ol, § 179, p 52 
Discretion, 

(’hange in location, 8 179, p 47 
Impioveinent in, § 177, p 30, n 0 
Location of, § 179, pp 40, 41 
Order of construction, § 170, p 38 
Diainage, powers and duties as to, 8 186, p 04 
Ea.senient, laying out of light of way, § 179, p. 41 
Existing highways, deviation from, § 179, p 46 
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State highways—CJontlnued, 

Federal aid, change in location to secure, § 179, 
p 50 

Feeder roads into, power to construct, § 177, p 31 
Funds acquired for, expenditure, § 176, p 21 
Future traffic, consideration in location of, § 179. 
p 45 

Gasoline stations, construction on, § 179, p 38, 
n 7 

General designation of rout(», effect of, § 179, p 50 
Giade, relocation to alter, § 179, p 49 
Grade railroad crossings, avoidance of, § 179, p 
45 

Injuries from defects or obstructions, liability 
for, § 255, p 299 

Judicial siiiK^rvision, location, § 179, p 42 
Local authoi ities, powers in respect of, § 177, p 
31 

Location of, § 179, p 39 

Agreements not to alter, § 179, p 50 
Alteration, § 179, p 48 

Deviation from existing highways, § 179, p 
46 

Discretion, § 179, p 40 

General designation of route, § 179, p 50 

liandowners’ rights as affecting, § 179, p 50 

Mafis, refc*ronce to, § 179, p 50 

Piocediire, § 179, p 48 

Revocation of order for, § 179, p 48 

Tentative location, § 179, p 49 

Time for, § 179, p 47 

Main market load as part of, § 177, p 30, n 2 
Maps, location by refeieiice to, § 179, p 50 
Method of construction and improvement, discre 
tioii as to, § 179, p 38 

Notice, pioiK)sed change in system, § 179, p 51 
Older of construction, § 179, p 38 
Payment for, § 170, p 11 

Plans and si>ecifications, ne<‘essity of, § 179, p 
38 

Probable amount of travel, consideration in lo¬ 
cation of, § 179, p 45 
Proc'ediire, 

Alteration, § 179, p 51 
Location, § 179, ji 18 
Relocation, § 179, p 48 

Operation and cffc'ct of, § 179, pp 51. 53 
Representations, location controlled by, § 179, 
p 46 

Resiirvey, § 179, p 51 
Review, location of, 179, p 44 
Revocation of ordei for l(K*ation, § 179, p 48 
Roads taken over as part of system, liability on 
bond, 158, p 1120 

Safety, consideration in locating, § 179, p 45 
Sidepaths along, obligation of building, § 179, 
p 39 

Sidewalks, 

Duty of improving, § 179, p 39 
Duty to maintain, § 255, p 298, ii 55 
Statutory piovisions, post 
Streets, 

Additional facilities by opening, § 177, p 31 
Coinciding with, duty of maintenance, § 255, 
p 300, n 80 

Superimposing routes, § 179, p 41 
40 C J S -85 


State highways—Continued, 

Surface waters, drainage of, 186, p 64 
Surrender of discretion, location of, § 179, p. 46 
Taking over road, § 177, p 29 
Tentative location, § 179, p 49 
Time for location, § 179, p 47 

Toiiographic difficulties, consideration in location 
of, § 179, p 45 

Townships, expendituies for, § 176, p 22 
Uniform system of, § 177, p 29 
Vacation, power to vacate, § 179, p 51 
Volume of traffic, consideration in locating, § 
179, p 45 

State lands, laying out highway through, § 32 
State lino, terminus of load at, § 27, p 949 
State roads, meaning of teim, § 1, p 919 
State supei vision, highway officers, § 162, n 82 
Statutory provisions. 

Abandonment of highway, 

Failure to open, § 132 
Nonuser, § 131, p 1067 
Part of width unused, § 131, p 1068 
State highways, § 179, p 51 
Alteration of highway, § 98 
Apiioal, § 100 
Compliance with, § 100 
Highways within, § 98 
Notice, § 103 
Ordei for, § 107 
Relocation, § 112 
Remonstrance, § 104 

Appeal and error, establishment of highway, § 
78 

Banicrs or signs, duty of maintaining, § 262, p 
307 

Boards or commissions, 

Actions by or against, § 159 
Construction of statutes creating, § 155, p 
1106 

Contracts, § 158, p 1113 
Meetings, § 15(i 

Powers restricted by, § 157, p 1108 
Proceedings, § 156 
Reports, § 15G 

Change of giade, damages recoveralile for, § 212, 
p 205 

Change of route, § 179, p 37 

CoiKsti uction, improvement and repaii, § 175, pp 
5-9 

Advertisement tor bids, § 208, p 97 
ApiK'^als, § 196 

Apportionment of costs, § 207 
Competitive bidding, § 208, p 94 
Coiitiacts foi, § 208, p 89 

Conformity, § 2(KS, p 1(K) 

Ciiminal iespoiisibilit> for neglect, § 200 
Damages, n'covery of, § 216 
Expenses of, § 201 
Form of contincts, § 208, p 99 
Invalidity oL ^ 208, p 105 
Piocedure, § 192 

Constiuction of statute Construction, ante 
Contractors' bonds, § 210, p 139 
Actions on, § 210, p 178 
Attorney’s fee in action on, § 210, p 192 
Juiisdiction of action on, § 210, p 179 
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statutory provisions—Continued, 

Contractors* bonds—Continued, 

Notice of claim as prerequisite to recovery 
on, »§ 210, p. 181 

Parties to action on, § 210, p 183 
Performance of contract, § 210, p 143 
Pleading in action on, § 210, p 187 
I*rocess in action on, § 210, p 179 
Protection of laborers or materialmen, § 210, 
p 147 

Statute as part of, § 210, p 141 
Time to sue on, § 210, p 185 
Venue of action on, § 210, p 170 
County roads, meaning of teim as used in, § 
p 019 

Dofiintioii, § 1, p 010, n 2 

1 )islnil sements for highway puiposes, § 17G, p. 0 
l>iainag(‘, 

Liability for iniuries as i(‘sult of, § 186, p 60 
Lialiilitv of stale witli respect to damages, 
S 18(i, p 64 

Establishment by legislative act, generally, ante 
Establishment by prescription, user or recogni¬ 
tion, ante 

Establishment by statutoiy pioc'ecdings, genei al¬ 
ly, ante 

Federal aid, § 176, i) 10 
Giading, § 177, p 2S 
(lUideiKists, (oinpliaiice with, § 182 
Higliway lunds, 

Disbuiseiiient, § 176, ]>p 17, 18 
Disti ibiitioii or appoi tioiiment, § 176, p 14 
Investment, § 17(», p 16 
Highway or load districts, 

Alteration, § 150 

Annexation ol territoiy, § 150 

Attack on distnct cieated by, § 148, p 1008 

Bonds, 158, p 1118 

Validation, § 158, p 1127 
Consolidation, § 151 
(’onsti IK lion ol, § 147 
Contiguous tiMiitorv, § 14{) 

Healing on petition foi, 148, p 1006 

Intelest on bonds, § 1*58, ji 112.3 

Jillisdictioii of piocet^dings to cieate, § 118, 

j) 1001 

Notice, § 148, p 1006 
Older creating, § 148, p 1007 
Pio(‘eedings for estalilishnieiit, § 148, p 1003 
Tmi)ounding tunds due on contract lor load work, 
211, p 203 

Iniuiies Irom defei’ts or obstructions, 

Liainlity predicated on, § 219, § 250, p 281 
Notne of claim for, ^ 275, p 322 
Time of tiling notice of claim for, § 275, p 
325 

Law of the road, recognition by, § 236, p 255 
Local assessmi'iits, 

Amounts limited by, § 296 

Attack on, 300, p 378 

Const ruction and iep(*-al, § 295 

Cuiative statutes, § 302 

Disiiosition of proceeds, § 305 

Enforcement or collection, § 304, p, 386 

Ixjvy of, 8 299 

Priority of hens, § 304, p 384 


Statutory provisions—Continued, 

Local assessments—Continued, 

Purposes, § 206 

Re-assessment, § 303 

Recovery back, § 304, p 385 

Release of liability, § 304, p 385 « 

Sale of lands for delinquent taxes, § 304, p 
388 

Obstruction and encroachment, 

Civil action to compel removal, § 223 
Ciiminal offense, § 2.30 
Order to remove, § 224 
Penalties, § 220, p 232 
Preliminaiy notice to remove, § 224 
Ofliceis and agents, 

Bonds, § 164 
Contracts, § 160 
Employment contiacts, § 168 
Exixmditures by, § 169 
Holding over, § 365, p 1130 
Incompatible oflices, § 164 
Indebtedness inclined by, § ICO 
Nature of office, § 162 

Penalties for failure to perform duties, § 172 

Powers confeired, § IGS 

Procedure for rmnoval of, § 365, p 1141 

Qualifications, § 164 

Removal, § 165, p 1141 

Salaries, § 367 

Pedestrians, side of road on which to travel, § 
237, p 259 

Penalties, obstiuctioii and eiicioachmoiit, § 220, 
p 232 

Places or stiuctiiies exempt liom highway pur¬ 
poses, in 35 
Poll taxes, ^ 306 
Relocation, § 112 

Removal of feme's, etc, laying out or impioving 
loads, § 181 

Repeal ol statutoiy piovisions, genei ally, ante 
Roads, moaning ol ti'iiii as dependent on, § 1, 
p 017 

State aid loads, compliance with, § 170, i> 38 
State Jiighways, 

Ahaiidonment, § 170, i> 51 
Designation as, § 177, p .30 
Designation ol route, § 170, p 40 
Deviation fiom existing highways, § 170, 
p 46 

Location of, § 170, p 30 
Procednie, § 37J), p 48 
Relocation, § 170, p 52 
Taxes, 

Amount limited by, § 287 
Appoitioninerit of funds deiived, § 202 
Compliance with lequiremeiits, § 289, p 35-4 
Construction and repeal ot, § 285 
Due date, § 200 

Levy and assessment pursuant to, § 280, p 
353 

Payment and enforcement of, § 200 
Pui’iiose of levy, § 286 
Submission to vote, § 289, p 358 
Time for levy and assessment, § 280, p 354 
Validity, § 284 
Title to fee, § 136 

Traffic signals, maintenance of, § 262, p 311 
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Statut9iy pioviaiotis—Continued, 

Use of highway, care required In, S 240, p. 264 
Vacation of highways, 

Bar to further proceedings § 124 
Commissioners, § 122 
C/Osts 111 pioceedings before, § 128 
(Jionnds for discontinuance, § 116 
Notice, § 119 
Order for. § 123 

Particular classes of ninds, § 115 
Petition, § 118 
Procedure, § 117 
Remonstrance, § 120 
Viewers, § 122 

Woik on loads by taxpayers. 

Construction of, § 307 

Criminal liability for failure or refusal, ^ 

309 

Pi 1 VIlege of, § 307 
Stay of pioceedings, 

Vacation of higbways, 

Api>eal as, § 126, p 1061 
Injunction as, § 127 
Steam rollers, 

Fi ighteniiig horses, liability foi Injuiies, § 243 
Use of highway, regulation of, § 2.'14 
Stopping stones, abutting owners, right to place in, ^ 

141, p 1081 

Stock passageway, maintenance across highway, du¬ 
ties as to, § 183 

Stone, right to use stone within limits of highway, § 

138, p 1076 
Stop signs, 

Deiiiied, § 240, p 265, n 84 

Location of, statutoiy provisions, § 232, p 243, n 
77 

Stoiiping on highway. 

Regulation under police power, § 233, p 249 
Riglits as to, 233, p 247 

Stoinis, [iiecautions against, obligation in lesiiect ol, 

258 

Stiaighteiiing, alteiation as including, § 96 
Stieet lailioads, term highways as including, § 1, p 
912 
Stieets, 

Highway funds, 

Alloiation for use on, S 176, p 13 
lTs(‘ to impiove, § 176, p 20 
Iligliwavs as including, § 1, j) 912 
Public highway, natuie as, 1, p 914 
Roads as including, § 1, p 917 
Stale highways. 

Additional facilities by opening, § 177, p 31 
(k)inciding with, duty of inaintaining, § 255, 
p 300, n 80 

Synonymous nature of term, Mi P 913 
Taxes, appoitionment for stieet purposes, § 292 
Strict construction, contiacts for load woik, § 208, p 
103 

Strict peifoimance, contracts, construction, iinproAc- 
ineiil and repair, § 209, p 115 
StriKtuTos in highway, 

Iniuries caused by, liability for, § 257 
Obsti uction or encroachment by, 218 
Subcontractois, construction, improvement and repaii, 

1 ights and nunedies of, § 209, p 128 
Subdivisions. Political subdivisions, generally, ante 
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Subletting contracts, bond of subcontractor, § 210, p. 
174 

Subordinate rights, abutting owners, § 141, p 1080 
Siiboidinates, highway ofhcers, liability for acts of, 
§ 171, p 1154 

Subrogation, contractois’ bonds, surety succ*eeding to 
rights by, § 210, ]> 146 

Subsequent application, establishment by statutory 
proceedings, lefiisal of load as bai to, § 73 
Substantial jK'rfor mance, contnnts, constiuction, ini- 
piovement and lepair, § 209, p 115 
Substitution, viewers, etc, establishment by statutory 
procHx^dings, 56, p 974 

Successive appeals, estaiilisliment by statutory pro¬ 
ceedings, § 79 
Summary proceedings, 

ObstiiKtion and encroachment, lemoval of, § 225 
Prescription oi adverse usei, estaiilishment by, ii 
21 

Summons, establishment by statutory proceedings, 
necessit.v, § 43 

Snporiinposing routes, state highways, § 179, p 41 
Supeiinteiidcnts, 

Ckjiitiac tens’ Ixinds as covering wages of, § 210, 

p 162 

Cu^ation of office, § 162 
Siipc'rsedeas, 

Apjieal operating as, establishment by statutory 
p]<)( c'cdings, § 86 

Vacation of higlnvays, injunction as, § 127 
Superviscu s, 

Abandonment of highway, minutes showing, § 130 
ri(‘ati()n of office, § 162 

Supplemental apiiropiiations, Inghvsay funds, § 176, 

p 10 

Suiqdemontal petition, 

Kstaidisbmont by statutoiy pioc‘(M‘diiigs, § 52 
Highway ot load chstiic-ts, caeatioii of, ^ 148, p 
1005 

Suretic^s, coiitiactcns’ bonds, liability, § 210, p 142 
Sill face, spac'P abov’e and Ivelovv, i>ul)lie light to, 
13'), 11 65 

Suifac-e waters Drainages gonoially, ante 
Suiplus, biglnvay fund, use of, ^ 176, p 20 
Surieiidei 

Discietion, state highways, location of, § 179, 
p 45 

Powers, highway boaids, § 157, p 1112 
Sni vey, 

Estaidishmeiit hv statutoiy piocc'cclings, § (W 
Effect of, § 91 

Orclc'r as lecpiiic'd to iiicoi poi ate, 70, p KMKI 
Location of highway, ei iclcnce of, 94, p 1031 
Suivevois, 

Uoiisti lie lion, impiov eineiit and ic'paii, delegation 
ot iiovv^ei to. § 177, p 27 

Establishment bv statutory pioc ecnliiigs, §§ 55- 
63, i)p 972-994 
ApiKiintmeiit, § 5(}, p 972 
ronqicusatioii, § 58 
Competency, § 57 
I)iscjiialiti(‘d persons, 8 57 
Eligiiiility, 57 

Interested iiaiticss as cliscpialified, § 57 
NuinlM'i of, § 56, p 972 
ObiCM-fions as to, ^ 56, p 971 
Pro(>f of qualifications, § 56, p 973 
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Su rvey ore—Continued, 

Establishment by statutory proceedings—Contin¬ 
ued, 

Reference to, § 55 
Substitution, § r»(», p 974 
Taxpayers as disqualified to act as, § 67 
Waiver of irregularities as to, § 56, p 975 
Vacation of highway, power as to, § 113, p 1049 
Suspension of woik, contract for road improvement, 
liability in respect of, § 209, p 109 
Swampy condition, injuries caused by, liability for, 
§ 258 

Sworn stati'inoiit, contractors’ bond, condition prece¬ 
dent to action on, § 210, p 182 
Synonymous terms, § 1, p 913 
Roads and ways, § 1, p 918 

Tacking adverse possession, establishment by pre¬ 
scription, § 7 

Tax anticipation waiiant^N, 

Highway or road distiicts, liability on, § 158, p 
1117 

Provision for payment, § 292 
Taxes, §§ 283-292, pp 344-305 

Abatement, eirOi^oous taxes, § 291 
Action, collection bv, 290 
Additional levy, ^ 287, p 349 
Amendment of statute^ authorizing, § 285 
Amount, § 287, pp 348-351 

Determination of, § 289, p 354 
Appeal and enor, 

(Contesting validity, § 291 
Pioceedings to collect, § 290 
ApiKirtionnieiit, 

C’omplianco with statute, § 289, p 356 
Funds domed, § 292 
Arrest, collection by, § 290 
As^ossineiit of, § 289, pp 353-359 
Assessment roll or list, making of, § 289, p 35t> 
Buidc'ii of proof, pioceedings to eollc*et, § 2tK) 
(Coitilieatc*, pnlilKaticm of, § 289, p 354 
Certiorari, lelief in iesjK»et of erroneous taxes by, 
291 

C’oll(‘Ctioii, § 290 

(Consc'iit, highei rate of, § 287, p 349 

Constitutional piovisions, ante 

Construction and maintenance effeeted by, § 28^1 

Construction of statute authoiizing, § 285 

(’osts, Contesting validity, ^ 291 

Counties, 

Power to impose, § 284 
l^urposc'- of l(‘vy, § 280 
(Ciiiative statute's, § 289, p 357 
DisiKisition of pioceeds, § 292 
Distress, collection by, § 290 
Diversion of proceeds, § 292 
Due date, § 290 
Knfoi cement of, § 290 
Erroneout taxation, rcunedies for, § 291 
Estimate, publicaticm of, § 289, p. 354 
Evidence, 

Action to c*c)lh»ct, § 290 
Contesting \alidity, § 291 
Exemptions, § 288 

Extension, compliance with statute, § 289, p 35(» 
Highway ollicers, qiialihcatioiis in respect to pay¬ 
ment of, g 164, 11 . 11 


Taxes—Continued, 

Highway or road districts, power to impose, I 
284 

Implied repeal of statute authorizing. § 285 
Injunction, assessment of tax by, § 291 
Irregularities or informalities, effect of, § 289, p. 
356 

Judgment for, § 290 
Legislature, 

Determination of persons and piopeity sub¬ 
ject to, § 288 
Power to imjKibe, § 284 
IjQvy, § 289, pp 353- 359 

Duty to make, § 289, p 357 
Local assessments, generally, ante 
Local authorities, 

Ac‘ts and duties of, § 283 

Levy and assessment by, § 289, p 353 

Powei to imiHise, § 284 

Method of taxation, legislative power to deter¬ 
mine, § 284 

Misappropriation of proceeds, effect of, § 292 

Mode of levy and assessment, § 289, p 353 

Parties, contesting validity, § 291 

Payment of, § 290 

Pcuialtics, imixosition of, § 290 

Pei sons liable, § 288 

Pleading, 

(Contesting validity, § 291 
Proceeuings to collect, § 290 
Poll taxes, § 300 
Power to impose, § 284 

Pieseription, estalilisliment in ease of assessment 
or levy of taxc's, ^ 9 

Presumptions, validity of levy, § 289, p 357 
Piocodun', collection of, 290 
Proportj licibh', § 288 

Pioti'st, recovery of illegal taxes paid under, § 
290 

Puiposes for whK*h levied, § 286 
Specific ation of, § 28J), p 355 
Railroads, i)ioperty liaide loi, § 288 
Kate, § 287, pp 348- 351 

Dt‘tei nil nation of, § 289, p 351 
Rebate, ^ 288 

Rc'cord ol proceedings, ^ 289, p 356 
Kodem})lion from sale loi, ^ 290 
Remedies, erioneous laxalion, ^ 291 
Repeal of statutes ielating to, 285 
Restiaining misapplication of taxes wrongfully 
collected, § 290 

Rolling stock, liability for, § 288 
Sale, collection by, § 290 
Settlement of claim foi, § 290 
Statutory proMSions, ante 

Stieets, apiKiitioiiment for striMJt purposes, § 292 
Submission to vote, § 289, p 358 
Teiritoiial subdivision foi piiipose of, determina¬ 
tion, § 284 
Time, 

Assessment of, § 289, ]> 354 
Determination c:>f \alidity of levy, § 280, p. 358 
Townships, iKiwer to impose, § 284 
Validating statute, validity, § 289, p 357 
Validity of statute, § 284, § 289, p 357 
Valuation of property for, f 289, p 356 
Wan ant, collection by, § 290 
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Taxes—Ck)ntinued, 

Work on roads by taxpayers, generally, post 
Taxpayers, 

Rights and remedies of, § 311, pp 394-309 
Vacation of highways, parties to proceeding, § 118 
Work on roads by taxpayeis, generally, post 
Teams, work on roads by taxpayeis with, § 307 
Telephone lines, maintenance and operation along 
highway, § 139, n 75 

Telephone service, contraclors* bonds, claim for as 
within, § 210, p 162 
Temporary, 

Highways, precautions in respect of, § 260 
Injury, almtting owners, damages for, § 143, p 
1086 

Obstructions, liability for injuiies from, § 252, p 
287 

Use, impiovement and maintenance of private 
way adopted for, § 183 

Tenants in common, notice, establishment of high¬ 
way, § 44 

Tentative location, slate highways, § 179, p 49 
Tents, contractors’ bond as including as camp equip¬ 
ment, § 210, p 158, n 28 
Tenim*, highway ofheers, § 165, pp. 1138-1144 
Term of office, 

Hoards or commissions, § 154 
Iliglnvay offirens, § 165, pp 11,'18-1144 
Teimination, highway or road distiicts, § 1,52 
Termini, 

0-onsideratioii in determining nccessit.v, utility oi 
convenience, S 27, p 948 

Petition as required to show, estaldishinent bj 
statuloiy yiroceedings, § .50, p JMj 8 
Public liigliw'avs, § 1, p 916 
Tei ntorial, 

Kvfent, liighwav oi road distiicts, § Hi) 
Jurisdiction, commis'^ioneis or viewers, estals 
lislniKMit by statutory proceedings, § 59, p 
977 

Road, construction of term, 1, p 920 
Thud yieisons, contiactors’ bond>. 

Indemnifying ag,unst liability to, 210, p 173 
Inuring to lienefit oi, § 210, p 144 
Thieatened, 

Alteiatioii, iniiiiKtion against, § KK) 
lll(‘gal action, establisliincmt of highw'ay, iniunc- 
tioii to pie\eiit, § 8t), p 1024 

Tiinbei, 

Uonsti uction or lepair, use for puriKise of, § 13s 
p 1076 

Removal of, construction, improvement and re 
pair, § 181 

Time, 

Appc*al, establishment by statntoiy pioceedings, 
84 

C'Oiistruction, impnnement and lepaii. 
Discretion as to, ^ 177, p ,35 
Perfoimance of conti act, § 209, p 115 
(Pontiactors’ bonds, action on, § 210, p 184 
Establishment by statutory pioceedings, judg- 
nieiit oi Older, § 69 

Injuiies from defects or obstructions, actions for, 
§ 277 

Local assessments, 

C’ontest of, § 300, p 379 
Levy of, i 299 


Time—Continued, 

Local assessments—Continued, 

Proceedings for collection, § .304, p 386 
Location, state highways, § 179, p. 47 
Meeting of c*omrnissiorier& or viewers, establish¬ 
ment of higliway, § 59, p 980 
Notice, opening of highway, § 45 
Taxes, 

Determination of validity of levy, § 289, p. 
358 

Levy and assessment, § 289, p 354 
Taxpayers’ actions or profwdings, § 311, p 397 
Vacation of highway, remonstrance, § 120 
Title to fee, §§ 136-138, pp 1071-1077 

See, also, Owners of land, generally, ante 
Abutting landownci, § 136 

Materials used in construction or repair, right 
to, § 138, pp 1074-1077 
Presumptions, § 136 
Retention by owuier of land, § 136 
Reversion on vacation or aiiandonment, § 137 
Soil, right to, § 13S, pp 1074-1077 
Statutoiy provisions, § 1.30 

Tobacco, contractors’ Ixmds as covering claims for, 
§ 210, p 104 
Toll roads, 

Public highwmy, natiin^ as, § 1, p 914 
Term highways as including, § 1, p 912 
Tools, conti actors' bonds as covciing, § 210, p 156 
Topogiaphv, consideration, 

Determining public utility, necessity or conven¬ 
ience, § 27, p 947 

State highw.'iys, location of, § 179, p 45 
Toi ts 

Boards oi commissions, liability for, § 160 
Const met ion, impio\ement and n^pair, liability 
for, § 212, p 206 

Contractors’ lionds, lialulity as coveied by, $ 

210, p 

Highway officers, liability for, § 171, p 1152 
Highway or road districts, liability for, § 145, 
n 5 

Town auclilois, taxes, consent to additional le\y, § 287, 
p .349 

Towm authoiities, alteiation of highway, powder as to, 
§ 97 

fown lino, terminus of public road at, § 27, p 949 
Towm meeting, vacation of highway by vote of, § 114 
Town w'ays, 

Coinpaied and distinguished, § 1, p 913 
Defined, § 1 p 919 
Towuis, 

See, also, Townships, generally, post 
Construction, implo^eraent and repaii, delegation 
of iKivver to, § 177, p 26 

Drainage, liainlity for failure to maintain prop¬ 
er facilities, § 186, p .58 

Estaiffishment, powers and duties as to, § 39, 
p 955 

Ilighwmy offleers as offlc'ers of, § 162 
Injuiies from defects or obstructions, 

(’aio as to condition, § 2.54, ji 292 
Liability for, § 250, pp 280-285 
Neglect or refusal of selectmen to lay out high¬ 
way within, juiisdiction in case of, § 39, p. 
957 
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Towns—Tontinuod, 

Obstruotion and encroachment, action for dam¬ 
ages, § 122S, p 228 

Sidewalks, liability on acroiint of loose plank in, 

§ 254, p 293 

Traffic contiol signals maintenance' of, § 232, p 
311 

Township loads oi bigln\ays, 

Const 1 lift ion, lm])iovemeiit and icpair, powei in 
icsp(Ht of, § 177, p 32 
Lighting of, 191 

Teiin highways as including, § 1, P 911 
Townshij) sniM'i vigors, 

ConstriK tion, maintenance and repaii, delegation 
of powei to, § 177, p 27 

V’’n(ation of highway, powei as to, § 113, p lOiti 
Townships, 

Sec, also, Towns, generally, ante 
Construction, improvement and repair, 

Central ts, § 177, p 34, § 208, p 90 
Dek^gation of power to, § 177, p 20 
County highways thiongh, expendituie of high- 
\^ay funds foi, § 176, j) 21 
Establishment of highway lying wholly within, 
powei as to, § 39, p 950 

Highway funds, allocation oi disti ibution to, § 
170, p 13 

Iiijuiios fiom defects or obstriu tloiis, liability 
foi, § 250. p 281 
Olistruction and encroachment, 

Actions tor damages, § 228, p 22.8 
Iiiiunction to compel ^nno^al, § 220 
Liability foi, § 221 
State aid, § 170, p 13 

State highways, expcmdilures for, § 170, p 22 
Traction engini's, 

Piightening horses, li.ibility for iniuiies, § 243 
Use of highway hy, 234 
Traffic Law of the load, geneially, ante 
Tiallic signals, 

Cross loads oi intei se( turns, ol>edieiice to, § 237, 
p 2(W> 

Highway fniifK, u e foi, § 170, p 19 
Mainleiiaiu e of, 202, p 311 
Light to install in 139 

Tramways, teim highways as including, § 1, p 912 
Transf(‘is, highwa.v funds, § 170 i)p 10, 10 
Transient noniisei, aliaiuUniiiu'iit bv, § 131, p 1007 
Transpoi tation, 

Contiadois’ bonds as co>eiing diaiges of, § 210, 
p 10)9 

Hire, use of llIgb^^ay loi, 233, p 252 
Use foi pill pose of, § 139 

Travel, nst‘ of highway for, rights as to, § 233, p 244 
Traveh'd jioition of ^^ay, 

Injniies from di'fects or obstructions, liability as 
limited to, § 255, p 297 

Injury when dcMatiiig fiom, contribiitoiy negli¬ 
gence, 272 

Obstiuftioii outside of as nuisance, § 218 
Travcleis, in pines tioiii defects oi obsti nctions, lia¬ 
bility as limited to, § 205 
Trees, 

Abutting owneis. 

Damages for intf‘rferenee with possession 
ol, 143, p 1080 

Defects in highway, § 257, p. 303 


Trees—Continued, 

Abutting owners—Continued, 

Injunction against leinoval, § 143, p 1088 
Hight to plant, § 142 

Cutting down, iiowei in lesjM'Ct of, 8 138, p 1076 
Iniuries caused by, liability for, § 257 
Obstruction or encroachment by, § 218 
Owneiship of tiees in highway, § 138, p 1075 
Teim highways as including trees planted on, § 

1, p 912 
Ti(‘spass, 

Abutting owners, remedy bv way of, § 143, p 1085 
('.onstiaction of road, liability for damages in, § 
212, p 205 

Damages resulting from (»oMstrnctioii and mainte¬ 
nance, letoveiy in, § 216 
Highway ofliceis, liability foi, § 171, p 1153 
Use of highway, iini easoinible use as, § 233, p 
245 

Trestles, abutting owners, proiKuty inteiest in, § 141, 
p 1080, n 99 
Trial, 

('ontraetois’ bonds, actions on, § 210, p 100 
Contracts for road woik, actions arising out of, 

§ 211, p 202 

Damages as result of construction or mainte¬ 
nance, action for, § 216 
De novo, 

Alteiation of highway, appeal, § 109 
Statntoiy proceedings to establish, apfioal 
in, § 87, p 1018 

Vacation of highways, apfieal, § 126, p 1061 
Diainage, action foi in pines as result of, ^ 186 

p 68 

Iniuiies from defects or obstructions, actions foi, 

§ 281, pp ;337-343 
Obstnution and (Uicroachiiient, 

A( tioii foi, 

Damages, § 228, p 230 
renalty, ^ 229, p 23-1 
Injunction against, 227, j> 227 
Pioseciition for, § 231, j) 238 
Use of highways, actions lor injiiiu's, § 246, p 
271 

Tiovei and ioiivm sum, .ibutting owncis, remedy b> 
way of, Ji 143, p 108,) 

Tiuiik highways, municipal limits, extending with 
in, 8 179, p 41 
Ti iistees, 

Highway funds, county acting as, § 17(5, p 14 
lliglnvay oi loacl distiuts, dcdaiilt in bonds, fee 
of, § 158, p 1130 

Tnists, presci 11)1 ion, estahlislimcMit of highway ovei 
lands held lu, § 17 

Tunnels, injuiy as result of falling into tunnel undc'i 
highway, liability foi, ^ 2,)3, n 54 
Tuinhack funds, state aid, withlioldiiig portion ol, 
§ 176, p 13 
Turning, 

Across load, care rcMpiiied, § 239 
Comers, keeping away lioiii left curb, § 237, p 
260 

Turnout load, construction of term, § 1, p 920 
Tui 111)1 kes, 

Pui)lic highway, nature as, § 1, p 914 
Sidewalks constructiMi on, lialnlity for injuries 
as result of defects, § 255, p 298 
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Tu rnpikes—Continued, 

Tenn highways as including, § 1, j), 012 
Ultra vires, state highway commission, plea as avail¬ 
able against, § 155, p 1104, n 05 
Unattended hoiscs, leaving on highway, negligence 
as to, § 244 

Unavoidable accident, use of highway, liability foi, 
§ 240, p 204 

Uneven surtace, iniury caused by, liability for, § 257 
Unliitchecl hoises, leaving on highway, negligence in 
lospect of, 'S 244 

Unifoim system, slate highways, § 177, p 20 
Unimproved portion, injiuies fiorn defects oi olistiiic- 
tions on, liability for, § 255, p 207 
Uml basis, construction, impiovemiuit and repaii, 
contiacts on, 2()K, p 101 

Unit pi ices, coristi uction, iinpioveineiit and repair, 
eoinpensation as doterrnmed by, 20f), p 112 
United States, proscription, establisbment of higli\Nay 
over land belonging to, ^ IS 
Unoccupied lands, 

Establishment by pies( i iptioii, iisei oi letogiii- 
tion. 

Knowledge or consent, § 10 
Ihesnmpt ions, § 22, p 042 
Usoi of, ^ 11 

Working as public highwa.v, § 11 
Unopc'uod highway, 

ObstriHlion, § 210 
Vacation of, § 115 

(Jioiinds foi, § 110 

Unrnlv hoi s('s, ns(‘ on higliway, liability foi ininiies 
lesnlting, ^ 244 

Upkeep of maehiiieiy, consl iu( tioii, iinpio\(‘ineiit and 
repaii, lesponsibilitv toi, ^ 202. n 4i) 

Use of Iiigliwav, 222-217, pp 2l()-27S 
Alisoliite luitnie of light, 222, p 217 
Actions foi inpiiies, § 210, pf» 272-278 
Aihiliaiv legiilation of, 222, p 24S 
Assniiifition of i isk, 240, p 202 
Pathing, § 222, p 245, n 85 
Hi( y< les, 225 

Hill den of proof, action foi iniiirn's, § 210, p 272 
Hiisiiiess pin poses, 8 222, ji 250 
(2ne n'Qiiiied in, 240-245, pj) 202 272 
C5uiiei,s foi hue, legiilation with i(*s{)c<t to, § 
222, I) 252 

Cattl(‘, light to lead oi dine on, ^ 222, ji 245 
(2iaiges, ^ehKles nniMising additional Imideiis, ^ 
224 

Classilication In exeu ise of powei to i(*gulate, § 
222, j) 242 

Common caiiieis, regulation of use by, § 222, p 
252 

Compensation, vi'hielos and loads iniposing addi¬ 
tional bill den. § 224 
Conditions imposed, 232, p 240 
Constitutional inovisions, regulations subject to, 
§ 222, p 248 
Contrihutoiy negligence, 

Injury on, § 245 
Jury (piestion as to, § 240, p 275 
rieading of, § 210, p 272 
Ciiminal liability, inohibitod use, 247 
Damages, injuries on, § 240, p 270 
Delegation of power to regulate, § 232, p 242 
Discretion, regulation of use, § 223, p. 248 


Use of hlghw^ay—Continued, 

Diversions, right to use for, § 233, p. 245 
Drunken peisoris, criminal liability, § 247 
Due care required In, § 240, p 202 
Emergencies, liability for liijniios in, § 245 
Equality, regulations opeiating with, § 2:12, p 
248 

Equipment, negligence in lespect of, § 240, p 204 
Evidence, 

Actions foi injuries, § 240, p. 272 
Cnniinal prosecution relating to, {$ 247 
Exclusive prnato easement, § 222, p 254 
Exclusive light of public, 8 217 
Federal government, right of, § 222, p 250 
FediMal troops, rights of, § 222, p 240, n 4 
Fliiciings, actions for injuries, 8 24(5, p 27(5 
Fianclnse for special use, § 222, p 253 
Fiighteiiiiig hoises, liability for iiipnv resulting, 
§ 243 

(las ami, use of to hll aiitoinohile tanks, 8 232. p 
24(5, n 0 

Crant of light to use, 8 222, ji 253 
Hauling logs, right to use foi, § 232, p 245 
Heavy \eludes, logulatioii of use, 8 224 
Hue. tiaiisportation tor, § 222, p 252 
Horses, contiol of dining, 8 244 
Indictment or infoiination, pioseciilion for un¬ 
lawful use, 8 247 
Inheiojit light as to, § 223, p 247 
In )iii IPS, 

Actions for, § 24(5, pp 272-278 

lequiK'd to a\oi(I, 8 210, pj) 202-205 
laiUnlitv, § 223, ]) 247 

Instiuctioiis to iiiiy, action for injuries, § 240 p 
275 

Intoxuated persons, ciiimnal liability, § 247 

Issues, 

A<tioiis foi inpiiK's, 21(» i> 272 
(hiiiimal prosecutions lelatmg to, ^ 247 
Jiiiy (piestjons, actuuis foi iiipuK's, 8 -10 p 271 
E.iw of the load, geiM‘iall.N ante 
Eeading lioises in, caie i(Miuii(‘d, 8 240, p 204 
J^NiMiig hoise Linbilclied oi iiiiattendeil, liability, 
§ 244 

Ee^gishitive contiol, 8 240, p 204 
Powei to contiol, 8 232, p 240 
Length of vehieles, logulation of, 8 2^14 
Licenses, reqiin enients as to, 8 232, p 210 
Lights, requiring at night, 8 222, p 240 
Ijoad of vehicles, limitiiig, 8 224 
Local authorities, contiol oi legulatioii of, § 222, 
p 242 

Ivookoiit as essential, § 240, ]> 20,3 
Militia, pi 101 right, § 222, p 24(5, ii 4 
Mode of use, §8 233-235, pj) 244 -255 
Moving houses, right to use for, 8 233, p 245 
Narcotics, ciiniinal liability of one using while 
nuclei infliieneo of, 8 247 
Natiiio a,s determined by, § 1, p 015 
Negligence, 

Action for damages for, § 240, p 272 
Liability foi, § 240, p 2(kl 
Prinia facie evidence of, § 240, p 273 
Nonresidents, power to legulate, 8 232, p 242 
Parking vehicle on, 8 233, p 247 
Passage, right of, 8 233, p 244 
Peddling meichandise, § 233, p 251 
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Use of highway—Continued, 

Pedestrians, 

Care required, § 241 
Rights of, § 233, p 246 
Penalties, prohibited use, § 247 
Picnicking, § 233, p 245, n 85 
Pleading, action for injuries, § 246, p 272 
Police power, regulation under, § 232, p 241 
Powei to control and legulate, § 232, pp 240-244 
Prefeiied use, § 233, p 253 

Presumptions, actions for injuries, § 246, p 272 
IM iniaiy use, § 233, p 253 
'Private easement, grant of, § 233, p 254 
'Private right, § 233, p 246 
Pr(K)f and vaiiance. 

Actions for injuries, § 246, p 272 
Criminal prosecutions, § 247 
Public nature of right, § 233, p 240 
Punitive damages, injuiies on, § 246, p 276 
Racing, § 242 

Ciiminal liability, § 247 
Reasonable care in, § 240, p 202 
Reckless drhiiig, § 242 

Criminal liability, § 247 
Regulation of, § 232, pj) 210-244 
Business purposes, § 233, p 251 
Reliance on due care of others, § 210, p 263 
Res ipsa loquitur, hapi>cning of accident, § 240, 
p 272 

Restrictions, § 233, p 218 

Business purposes, ^ 233, p 251 
Right to use, §§ 2.'{.3-235, pj) 244-255 
Runaways, liability for iniuiies resulting, § 214 
Shoulders, § 233, p 245, n 00 
Size of vehicles, limiting, § 234 
Si>ecial use, acquisition of light to, § 233, p 253 
Sjx'ed of vehicles, right to limit, § 233, p 249 
SiMiits, right to use for, § 233, p 245 
Standard of caie, legislative power to piesciilie, 
§ 240, p 264 

SUiiding on, § 23.3, p 247 

Statutory provisions, care requiied in, § 240, p 
264 

Steam ioilers, regulation of, § 2M 
Stopping on, § 233, p 247 
Ti action engines, § 234 

Tratnc regulations, compliance with, § 240, p 265 
TiansiKirtation, 

Hire, § 233, ji 2.52 
Right to use for, § 233, p 244 
Travel, right of, § 2.33, p 244 
Trespass, unieasonable use as, § 2.33, p 245 
Trial, actions for injuries, § 246, p 274 
Unavoidable accident, liability for, § 240, p 264 
Unieasonable use as trespass, § 233, p 245 
Unruly hoises, negligence in respect of, § 244 
Variance, 

Actions for injuri€*s, § 246, p 272 
Ciini'iial prosecutions relating to, § 247 
Vehicles, legulation of use by, § 2.33, p 249 
Vending of menhandise, § 233, p 251 
Verdict, action foi injuries, § 246, p 276 
Violation of regulation, effect of, § 240, p 265 
Weight of vehicles, limiting, § 234 
Wild horses, injuries resulting, § 244 
User, 

Abandonment by nonuser, § 131, pp 1066-1060 


User—Continued, 

Establishment by prescription, user or recogni¬ 
tion, generally, ante 

Utensils, contractors’ bonds, coverage as camp equip¬ 
ment, § 210, p. 159, n 30 

Utility, establishment based on, determination as to, 
§ 27, p 946 

Vacancies, highway office, filling of, § 166 
Vacation, 

Highways. Vacation of highways, generally, post 
Oidci for altenition of highway, § 107 
Vacation of highways, §§ 113-129, pp 1047-1065 

See, also. Abandonment of highways, gener¬ 
ally, ante 
Abutting owners. 

Notice to, § 119 
Remonstrance by, § 120 
Vested interest of as precluding, § 113, p 
1048 

Adequate remedy at law, injunction piecludcd by, 
§ 127 

Adjournment, proceedings for, § 121 

Aggrieved persons, appeal by, § 126, p 1060 

Alteration as involving, 8 96 

Amendment of petition, § 118 

Annulment of older, § 123 

Appeal and error, § 120, pp 1060-1063 

Burden of proof, 

Injunction, § 127 

Sotting aside pnwiH'dings, § 126, p 1063 
Burdensome higliways, § 11.5 
Certioran, review by, § 126, p 1062 
Collateial attack, older or judgment for, § 124 
Commissioners, § 122 
Completion of, § 129 

Conclusiveness, order or judgment discontinuing, 
§ 124 

Conditional vacation, § 123 
Consent, § 129 

Continued user, effect of, § 129 
Contract, discontinuance by, § 113, p 1047 
Costs in proceedings for, § 128 
Delegation of powers, § 113, p 1047 
Descnption of road. 

Order as lequired to set out, § 123 
Petition as required to set foitli, § 118 
Diminished ability to maintain as wan anting, § 
110 

Discretion, 

Abuse of as giouiid for injunction, § 127 
Court, certioran as appli(*ation to, § 126, p 
1062 

Disqualification to act on application, § 121 

Estopiiel to attack, § 129 

Evidence, 

Rules respecting, § 121 
Setting aside proceedings, § 120, p 1063 
Fee owner, restoiation of rights of, § 129 
Fi eebolders, petition by, M18, n 21 
Grounds for discontinuance, § 116 
Hearing on petition, § 121 

Improvement or repair of vacated roads, § 183 
Infringement on property rights, § 113, p 1048 
Ingress and egress, use of old road for, § 129 
Injunction, § 127 

Instructions to jury, proceedings for, § 121 
Judgment, § 123 
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Vacation of highways—Continued, 

Jurisdiction, want of as ground for injunction, § 
127 

Laches, injunction as barred by, § 127 
Legislature, power to vacate, § 113, p. 1047 
Local governmental agency, § 113, p 1049 
Maintenance, duty of, § 129 

Mandamus to compel ojKming, pendency as af¬ 
fecting iK)wer, § 115 
Necessity, consideration of, § 115 
Newly established roads, § 115 
Ciounds for, § 116 
Notice, proceedings for, § 119 
Objections to regularity of proceedings, § 125 
Oiisli uctioii and encrouchmeiit, §§ 129, 219 
Otiicial representatives of public, remonstrance 
by, § 120 

Operation and effect of, § 129 
Order for, § 123 
Part of highway, § 115 
Parties, § 118 

Iniunction, § 127 
Petition, § 118 

Power to vacate, § 113, p 1017 

Piesiiriiptions, § 123 

Previous existence as imported, § 115 

Private benefits, ground for vacating, § 116 

Private eaw'inents, etfect of. § 129 

Private interests, consideration of, § 113, p 1048 

Prnate londs, § 115 

Pioceedings, §§ 117-128, pp 1053-1064 

Pioperty rights, infringement on, § 113, p 10*18 

Record, 123 

He-estaldisliinent, § 129 

Ileinonstranci', § 120 

Issu(‘s trialile on apiK»al formc^d by, § 126, p 
1061 

Repair, 

Neglect to k(*ep in as ground, § 116 
Relief from duty of, § 129 
Report of viewers, § 122 
Return of service of notice, § 119 
Re\ersion of title, § 137 
Review, § 125, p 1060 
Roads that may b<* vacated, § 115 
School authoiities, closing on lequest of, § 116, 
n tK) 

Scope of review on appeal from order, § 126, p 
1061 

Separate jurisdictions, roads located in, § 113, p 
1050 

Setting aside oider of vacation, § 123 

SiKJdal injury, injunction requiring showing of, 

§ 127 

State highway, power as to, § 179, p 51 
Statutory provisions, ante 
Stay of prociHjdings, 

Appeal operating as, § 126, p 1061 
Injunction as, § 127 
Supersedeas, Injunction as, § 127 
Taxpayers, parties to proceedings, § 118 
Time, remonstrance to, § 120 
Town meeting, vote of, § 114 
Trial do novo, appeal, § 126, p 1061 
Unopened highways, § 115 
Grounds for, § 116 


Vacation of highways-—Continued, 

Utility, 

Consideration of, § 115 
Hearing in respect of, § 121 
Viewers, § 122 
Vote of town, § 114 
Waiver, 

Noti<‘e of proceedings, § 119 
Objections in respi»(‘t of, § 125 
Waterworks, roads floodeni by construction of, § 
116 

Withdrawal of petitioners, § 118 
Validation, 

Boards or commissions, iinauthoiized acts of. IS 
157. p 1112 

Highway bonds, § 158, p 1127 
Highway or road distncts, § 147 
Taxes, validity of statute validating, § 289, p 
357 


Validity of bonds, highway or road districts 
1126 


§ 15S, p 


Valuation, 

Local assessments, assessed valuation as basis, § 
298, p 374 

Tax puiposes, compliance with statute, § 289 p 
35(> 

Vaiiance, 

Contradors’ bonds, artion on, § 210, p 188 

Conti acts for road work, actions arising out of, 

§ 211, p 198 

Injuries fiom defects or obstructions, actions 
foi, § 279, p 330 

liocation of highway, establishment by statutory 
pioceedings, § 65 

Obstiuction and eiuroachment, 

Action for damages, § 228, p 230 
Pi (>s<‘cution foi, § 231, p 237 

Presfiiption or adverse usei, pleadings and proof 
as to, 22 

Use of highway, 

Action for injuries, § 246, p 272 
(Yiminal piosmition relating to, § 247 

Width of highway, establishment by statutory 
I>roceediiigs, § 67 

Vehicles, 

Injuries as lesult of dohciency, contributory neg¬ 
ligence, § 274 

Regulation of use of highway by, § 233, p 249 

Vending merchandise, use of highway for, § 233, p 

251 


Venue, 

Contractors’ bond, action on, § 210, p 178 
Damages as result of construction and mainte¬ 
nance, proct^edmgs for, § 216 
Highway officers, actions by or against, § 173 
Injunction, construction, improvement or repair, 
§ 199 

Injuries from defects or obstructions, action for, 
§ 277 

Obstruction and encroachment, actions foi dam¬ 
ages, § 228, p. 229 

Verdict, 

Contractors’ bonds, action on, § 210, p 190 
Contracts for road work, actions arising out of, 

§ 211, p 202 

Injuries from defects or obstructions, actions 
for, § 281, p. 342 
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Verdict—Coritinned, 

Obstruction and encroachment, 

Action for damages, § 228, p 230 
Pioscciition for, § 231, p 230 
Use of highway, actions for injuries, § 240, p 
270 

Verification, petition, establishment by statutory pro¬ 
ceedings, 8 40 

Vested lights, abandonment of highway, effect on, ^ 
130 

Veteriimiy services, coiitiactors’ bonds as including 
claim for, § 210, p 105 

Vicious horses, use on highway, liability for injuiies 
resulting, § 244 
View, 

Abutting owners, right of, § 141, p 10S3 
Kstablishment by statutory proceedings, § 01 
Subsequent view, § G3, p 092 

Viewers, 

Alteration of highway, § 10() 

P^xceptions to report, 108 
Constiaction, improvement and repair, proceed¬ 
ings for, § 194 

Establishment by statutory proceedings, 55-03, 
pp 972-994 

Adjournment, § 59, p 978 
Alteration of order appointing, § 50, j) 973 
Amended rejMiit, § j) 988 
Amendment of ie|iort, § 03, p 991 
Appointment, § 50, p 972 
Clerical errors in order appointing, § 50, p 
972 

Comiiensation, § 58 
Competency, § 57 

Condusiveness of loport, § 03, p 990 
Confirmation of report, § (>3, p 990 
Continuances, § 59, p 978 
Disipialified persons, § 57 
Eligibility, S 57 

Phiiployt'cs of iHjtitioners as incompetent to 
act as, § 57 
Fi'es, § 90 

P'orin of Older, § 50, p 972 
Ho.iiing, 

Notice of, S 00, pp 9S1-9S4 
Ib'poi t, hearing on, (>3, p 990 
Impioppi conduct, 5J), p 979 
Intciestcd i>eisons as dis<pialihed, § 57 
1 1 regnUnities, § 59, j) i)79 
Jui isdii tion, it 59, p 977 
Eayiiig out higlnNav, ^ 59, p 978 
Ijiniited jui isdn tion, § 59, p 977 
Majority determination, 59, p 978 
Meetings, .59, p i>S0 
Notice of beaiing, ^ t)0, jip 981-984 
Nuiiilx'r ai)iK)int(Ml, § 50, p 972 
Oalb, h b(), 1> 973 
01»je< tioiis, 50, ]) 974 

Kepoil, oi>)Pctioiis to, § 63, p 988 
Order apiKuiiting, S 50, ]) 972 
IVLitioneis as discpialified to serve as, § 57 
Place of meeting, 59, p 980 
Proceedings liy, 59, pp Ji77-981 
Proof of, 

Nutic(‘ of healing, § 00, p 983 
Qualifications, 50, p 973 
Qualifications, § 50, p 973 


V le wers—Continued, 

Establishment by statutory proceedings—Contin¬ 
ued, 

Recommitment of report. § 63, p. 9t)l 
Reconsideration or lebearing, § 59, p 980 
Reference to, § 55 

Relationship to interested party as disquali¬ 
fying, § 57 

Repoit, k 02, pp 984-988 
Amendment, (si, p 901 
Approval or disappioval, § 03, p 900 
Coriclusiveness, § 03, p 990 
Confiiination oi iejection, § 03, p 990 
Ilescnption of road, § 02, p 985 
Exceptions to, ^ 03, p 988 
Filing of, § 03, p 988 
llcuiing on, § 03, p 990 
f)bj<‘ctions, § 03, p 988 
I’roceediiigs on, § 63, pp 988-994 
Itecommltmmit, § 0.3, p 991 
Return of, 03, pp 988-994 
Time of filing, § 03, p 988 
Retnin of lejicrt, § 03, pi> 9SS-994 
Rules of evidence, § 50, p 978 
Seal, order appointing, 56, p 973 
Seivici^ of notice of hoaiing, § 60, p 982 
Signatnie, ordm appointing, § 56, p 973 
Sulislitution, § .56, p 974 
Taxpayers as disipialifled to a(t as, § 57 
Teiiitoiial luiisdiction, ^ .59, p 977 
'Jime of meeting, § .59, p 980 
View, § 61 

Waivei of olijections, § .5(), p 074 
Notice of lieanng, 00, p 983 
lTo((‘edings of, 59, p 981 
Local assessments, § 299 

Piescriptioii ()i adverse usei, proceedings to es¬ 
tablish by, § 21 
Repoi ts, 

Alteration of highw.ays, ^106 
Constiuction, iinpiovemenL and rejiair, § 194 
Establishment by statutory proceedings, §§ 
02, 03, pp 984-1194 
Vacation of highways, § 122 
Vacation of highways, § 122 
Volume of tratlic, state highways, consideiation in 
location of, § 179, p 45 
Vote 

Construction, iinpiovement and lepair, submis¬ 
sion of question to, ^ 193 

Highway otiicers, qualifications as to right to 
vote, § 104 

Vouchers, highway funds, disbursements tliiougb, 
170, p 17 

Wjigons, work on load by taxi>ayeis with, § .307 
Waiver, 

Abutting ow'iieis, injunction against obstruction 
OI enciuachment, § 143, p 1088 
Contiaitois’ lioiids, piematuie suit on, § 210, p 
180 

Estalilishment by statutory pioceedings, ante 
Highway otticers, iriegularity in selection, § l(i.3 
lligbw'ay or road districts, objections as to, § 
118, p 1099 

Injuries from defects or oiistimctiuns, notice oi 
claim for, § 275, p 322 
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Waiver—Continued, 

Liquidated damages, contracts for road woik, 
§ 209, p. 116 
Notice, 

Altoiation of highway, § 103 
Hearing, establishment by statutory proceed¬ 
ings, § GO, p 983 
Vacation of highway. 

Notice of proceeding, § 119 
Objection to, § 125 

Viewers or commissioners, objections to pro- 
ceeilings of, § 59, p 981 
Establishment by statutory proceedings, § 56, 
p 974 

Walls, obstruction or encioachinent by, 218 
Wai mateiial, distiibution iindei fedeial law, power 
to leceiNc, ^ 157, p 1111 

Waiiiing, daiigeious conditions, duty of giving, § 262, 
p 306 
Wai 1 ants, 

(contracts for load woik, actions on, § 211, p 194 
Highway funds, 

Disbiii stunents thiough, § 176, j) 17 
Use foi payment of, § 176, p 22 
Highway oi load distiirts, 

Cancellation oi leissiie, § 158, p 1117 
Piioiities, § 158, p 1118 
Taxes, (ollection by, 290 

Wash banks, guaid lails at, duty of maintaining, 
^ 2(52, p 307, 11 83 

Waste, abutting owners, reni(*dies for, § 113, p 1085 
Watei pipes, light to ojK'iate, § 139 
WatcMxoiks, ^acatloli of loads to be flooded by con- 
stiuctiou of, § 116 
Ways, 

Included in teim, § 1, p 911 
Synonymous iiatuie of teim, § 1, p 913 
Weai and tear, 

Coiitractois’ bond as covering lejiaiis on equip¬ 
ment lequiied by, 210, p 1()1 
Dangeious condition caused Iiy, duty to repaii, § 
254, p 295 

Weight of ^ eludes, use of highways, limiting, § 234 
AVliai\es, public highway as including, § 1, p 914 
Widening, alteiation as im hiding, ^ 9<) 

Width of highway, 

Estalilishiiient by statiitoiy pioceedings, 
(kinifihance with statute, § 67 
Older as loqlined to fix, § 70, p 1003 
Petition as lequiied to show, ^ 50, p 969 
Itepoit of vieweis as to, § 62, p 9S(i 
Presci iption or adverse usei, estahlishinent by, 
§ 20 

Jury question, § 24 
Pn‘sumj)tions, 23, p 943 
Variance, establishment by statiitoiv pioceedings, 
§ 67 

Wild and iinoeeuined lands, 

Establishment l»y prescription, umt or recogni¬ 
tion, 

Knowledge or eonsent, § 16 
Piesumptions, § 23, p 942 
User ol, § 11 

Working as highway, § 11 


Willful encroachment, penalties, § 229, p. 232 
Willful obstruction, 

(•rimlnal responsibility, § 230 
Penalty, pleading in action for, § 229, p 233 
Punitive damage's as recoverable, § 228, p 231 
Windbreak, 

pjasement of abutting owners to have trees re¬ 
main as, § 141, p 1080 

Injunction against destruction of trees serving 
as, § 143, p 1088, n 88 

Winding, in|ulies resulting from, liability for, § 257, 
p 303 

Withdrawal, 

Hids, (ontiacts foi construction, etc, § 208, p 98 
Highway oi load districts, jH^titioii for creutic i 
of, § 148, p 1095 
Petition, 

Establishment by statutory pioceedings, 52 
Vacation of highway, § 11*8 
Words and phiases Definitions, genc'rally, ante 
Woik and hilior, highway officers, compensatior for, 
§ 167 

Work on roads by taxpayers, 307-310, pp 390-399 
Able-bodied male lesident^, § 307 
Age, exemrition on gioimd of, § 307 
Biirdcui of pioof, pioscKiition for failuic or re¬ 
fusal, 309 

Cainlalioii tax, liability as, § 307 
Civil halulitv lor failure oi refusal, § 308 
Collection ol taxes not worked out, § 310 
Coinpcdling citizens t(> w<nk, § 307 
Consti uction of statute i elating to, § 307 
Ciiniiiial liabilitj foi failure oi lefusal, § 309 
Kxouiptiori, § 307 
Failuie 01 letusal, 

(hMl liabihtv, 308 
Ciiminal liability, § 309 
Fines, d(‘liiH|U('iic.\, § 308 
Fiiemeii, 307 

JmpnsoiiiiK'iit for delinquemy in, ^ 308 
Indictment oi iiifoimation, piosi'cution for fail- 
111 e or ipfusal, § 309 
Ijiabilit\ J? 307 
Natuie of duties, § 307 
Notice, § 307 

Opportiinitv to w’oik as essential, § 310 
PenaltK's, delinquency, § 308 
Poll tax. 

Inability as, § 307 
Lieu of, ^ 306 

Power to comiK‘1, § 307 
Proceduie, compelling woik, § 307 
Statutory [uovisums, ante 
Teams, funiishiiig of, § 307 
Wagons, fiiinisluiig of, 307 
Winking on higlnvay, injuries to tiavelers, care to 
pi event, § 254, p 293 

Workmen’s comiiensation, highway funds, exjieiKhture 
for payment of premiums, § 176, p 21 
Wiitten, 

Application, establishment by statutory proceed¬ 
ings, ne<‘essity, § 49 

Contract for construction, improvement and re¬ 
pair, § 206, p. 99 
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W ritten—Continued, 

Notice, claims for injuries from defects or ob¬ 
structions, § 275, p 323 

Orders, highway funds, disbuistments through, 
§ 176, p 17 


W ritten—Continued, 

Petition, alteration of highway, necessity, S 101 
Yards, laying out highway through, § 35 
Zoning, local assessments, determination in accord¬ 
ance with, S 298, p. 374 
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Acoeptnnce, crccation by, § 2 
Acknowledgments, taking on, H 4 
Adjournment to, effect of, § 5, p 415 
Amusement, term as meaning day of, § 1 
Appeal and erior, entry of ajipeal on, 5, p 41 
Arguments to jury on, judgment as irualidatcd by, § 5, 
p 415 

Attachment, issuance on, § 5, p 415 
Bank holiday, presidential proclamation declaring, el- 
fect of, ^ 4, II a4 

Boards or commissions, trans a tion ol business on, 

§ t; 

(-"cssation from work, term as meaning, § 1 
Chattel mortgages, foreclosure on, § 4, n 31 
(knnmon law custom, creation by observantc amount¬ 
ing to, § 2 

Consecrated day, teim as used to d(*signate, § 1 
CoiisLitiitional piovisions, judicial business, transac¬ 
tion on, § 5, p 413 

Continuance, hearing set for holiday, § 5, p 415 
Courts, keeping open on, § (> 

Creation of, § 2 

Declaiation, creation by, § 2 

DcK^ds, acknowledgment of execution on, § 4 

Definitions, 5 1 

IK^jiositions, notice of oiiening on, § 5, p 414 
Designation, § 2 

()|X"ratinn and efifei t of, §§ 3-G, pp 411-417 
Retroactive oiKuatioii, § 3 
Dies non jiiridicus. 

Legal holidays as, § 5, p 413 
Meaning of term, § 1 
Distint'tioiis, § 1 

I'k't lesiasticaJ holiday, distingnished from state hol¬ 
iday, § 1 

Election contest, notice of on, validity, § 5, p 414 
Estoppel, service of summons on, acteptance as, § 5, 
p 414 

Execution, issuance on, § 5, p 415 
Festivity, term as meaning day of, § 1 
Fort'cdosnre, chattel mortgages § 4, ii 31 
General holiday, distinguished fioiii spi'cial holiday, 
§ 1 

Governor, creation by declaration or pioclamatioii, § 2 
Giaiid jury, proceedings on, § 5, p 414 
Half holiday, 

Oix‘ration and efftHi;, § 3 
Process, issuance and scr\ice on, § 5, p 414 
Hearing of causes on, § 5, p 415 
Indictment, finding on, validity, § 5, p 414 
Instructions to jury, giving on, § 5, p 41G 
Issuance of process on, § 5, p 414 
Judgment, 

Docketirig transcript of on, § 5, p 413 


.1 udgmont—Continued, 

Rendering on, § 5, p 416 

Judicial functions, pt^rfonuance on, § 5, pp 413-416 
Judicial sales, validity of, § 5, p 413 
1-iegaI holiday, 

Defined, § 1 

Statutory sanetion, necessity, § 2 
Local holidays, territoiial opciation, 3 
Ministerial acts, iierfoiniance on, 5, p 413 
Monday, holiday falling on Sunday ob‘s('ned on, § 2 
Municipal coriKirations, tiansaction of public busi¬ 
ness on, § C 

N(‘c*essit 3 ', public business in cases of, § 6 
New trial, filing motion for on, § 5, p 413 
Newspajx^is, publication of a law on. if G 
Nonjudicial day, mi'aning of term, § 1 
Notaries public, acknowk'dgmeiit by, § 4 
Notice, issuance and seiMce on, § 5, p 414 
Observance, cieation by, § 2 
Oflieial acts, perfoimance on, § G 

Oi>eration and effect of dc^signation, §§ 3-6 pp 411- 
417 

Pieliininary examination, liohJing on. § 5, p 413 
Piesident of United Slates, cioation by declaration 
or pioclamatJon, § 2 

Presumptions, necessity of public biisjiK'ss liansact- 
ed on, § 6 

Private transactions, performance of, \alidit.v, § 4 
Process, issuance and sen ice on, § 5, p 414 
Proclamation, cieation by, § 2 
Pioductioii of papers, notice on, § 5, p 414 
Public business, transaction on, § 6 
Rc'cioatiuii, term as meaning day of, § 1 
Religious fc'stival, teim as meaning, § 1 
Retail stores, statutory reciunoments as to closing on, 
§ 4, II 34 

Retioaetive opeiatioii, establishment ot holiday, § 3 

Rc'turn of piocc'ss on, validity, 5, p 414 

Sales, statutoiy piohihitioii on, § 4, n 34 

Saluiday, piocess, issuance and seivice on. § 5, p 414 

Saturday half holidays, creation, ^ 2 

School bond election, puiilication of notice of on, § 6 

Scope of teim, {) 1, n 2 

Sentence pronounced on, validity, § 5, p 416 
Service of process on, § 5, p 414 
Sheriff’s sale, holding on, § 0 

Special lioliday, distinguished from genoial holiday, 

§ 1 

Statutory piovi&ions, 

Creation and designation by, § 2 

Judicial husiiiess, transaction on, § 5, p 413 

Official acts, jKr’fornianee on, § 6 

Pilvnte transactions, pc'rforniance on, § 4 

Piocc'ss, service on, § 5, p 414 

Sunday, holidays given legal status of, S 3 

Tiial, holding on, § 5, p 415 
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Summons, Issuance on, 8 f>, p 414 
Sunday, 

Holiday desif^iiatod by statute falling on, 8 2 
Holidays given legal status of, § 3 
Trial, holding on, § 5, p 415 


Verdict, rendering on, 8 5, p 415 
Waiver, judicial transactions on, 
414 

Words and phrases, § 1 

Writs, issuance and seivice on, § 5, 


irregularity, 8 5, p. 
p 414 
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Abandonment, §§ 1CV178, pp G30-0(i0 

Abiding intention to retinii, § 16G, p 645 
Acquisition ot new homestead as, § 170 
Admissliiility of evidenee as to, ^ 107 
Admissions, evidence of as admissilile, § 107 
Alienation, § 160 
Attempt to sell, 160 
Evidence as to as, 

Admissilde, § 107 
SnflKient, § 108, p 681 

Attempted comeyance rescinded iiefore consum¬ 
mation, § 170, p (550 
Bill den of pi oof, § 106 

Instructions as to, § 204 
Business homestead, 177 

Bui den of pi oof as to, § 106, n 78 
Consent of wif(\ § 178 
Evidence, siifhcieiicy, § 108, p 681 
Jniy question as to, § 100, p 684, n 28 
Business pin poses, 

Tenipoiaiy alisence foi, § 16(», ji 647 
Using pait for, § 171 
Casualty, absence due to, § 166, p 64<> 
Cessation of use, piesiimjition lesiiltiiig, 106 
iOiaiige in chaiacter oi use, 171 
('iTciimstances, establishment hy, § lOcS, p 676 
Citi 7 cnship, exeicising acts of at other place, 
108, p 670 

Cleai and convincing proof as ('ssential, § 108, 
p 675 

Communily piopcity, conveyance' by siiiviving 
husliand to (hildien as, § 173, p 653 
Condition piecedeiit to acquisition of anothei, ^ 
50 

Conditional intention to letiiiii, § 166, j) 646 
(’oiidiict, pi oof bv, § 108, p 676 
t^mtiiiuiiig inlc'iitioii to retiiiii, § 166, p 645 
Conti act to sell, removal iindc'r, 169 
Con^c'yance as, § 173, pp 652 4)55 
Sc'cuiity for debt, 174 

Con\ovanc'e followed by removal fiom prcmiisc's, 

Cultnation of land, disproof ot pievioiis abaii- 

doiimc'iit, ^ li>8, p 681 

Declaiatioii of, 41, 172 

Admissibility of evidence as to, 107 

Sutlic'iency to show, § 108, p 677 
Deed by husband to wife as, 172 
Defect ne deed, conveyance bv, § 173, p 655 
D(‘s(‘itc'd wife, foieilde remo\al as, 150 
Destiuction of lesidence, 171 

Kc'inoxal iic'c ossitatc'cl by, § 166, p 6t6 
Devise as, § 176 

Disc*c)iitiniian<c' of use accompanying intention, ^ 
163 

Distillbc'd conditions, lemoval necessitated by, § 
166, p. 646 

Duration of absence, materiality, § 198, p 677 


Aliandoiiment—Continued, 

Dwelling house', renting portion of, § 175 
Easement, creation as resulting in, § 171 
Education of children, temporary absence for, 9 
166, p 647 

Engaging in business elsewheie as establishing, 

§ 108, p 680 

Estoppel as lesult of inducing belief of, § 193 
Evidence, 

Admissibility, § 107 

Wc'ight and siifhcioncy, § 108, pp 675-683 
Execution sale, lemoval from premises ne<*essl- 
tated by, § 166, p 646 

Exocutoiy contiact to ‘;cll as rt^sultiiig in, § 173, p. 
655 

Family Desertion of spouse or family, post 
F'lndings as to, § 200 
Fixed intc'iition to loturn, § 166, p 645 
Foreclosure of mortgage, failuie to redeem, 9 174 
Good faith intention to rc'tiini, § 166, p 645 
Ilc'ad of fainily, loss of right iiy, § 163 
Health, temporary absence on account of, § 166, 
p 048 

Husband and wife, 

Consc'nt of wife, § 178 

Dec'd by husband to wife oi vice versa, § 172 
Tntc'iition as to ^ 163 

Imprisonment, absence necessitated by, § 166, 
p 646 

Inconsistent use resulting in, § 171 
Indefinite intention to return, § 166, p 645 
Insanity, confinement in asylum be<*anse of, 9 
166, p 646 

Instiuctions to jury respecting, § 234 
Intent to letiirn, filing declai ation of claim as 
sliowing, ^ 166, p 648 
Intc'iitioii § 163 

Evidenc-e as to, 

Admissibility, § 107 
Sutbeiemey, § 108, p 676 
.lur\ question respecting, 100, p 684 
InteMening liens, later resuinplion of, § 07, p 
537 

Invalid deed, eonvc'yanee by, § 173, p 655 
Judgmc'iit bon as att.ieliiiig, § lOt) 

July (iiic'stion, § 51, p 402, n 60 
laiv\ ciiiestions, § 100, jip 683-686 
I^e.ise of jiu'iiiisc's, § 175 

Ac*( eptaiic'C of as establishing, § 108, p 678 
Loss of exemption by, §§ 157, 163 
Misc*eIlancH>us a(*ts of, 176 
Mortgages, excM-utioii as c'onstituting, § 174 
Necessity, absence clue to, § 166, p 646 
New homestead, acquisition as, § 170, § 108, p. 
678 

Offer to sell, 9 100 
Operation and effect of, § 187 
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Abandonment—Continued, 

Parol sale accompanied by possession, § 173, p. 
635 

Part of propel ty, § 163 
Partition, filing of suit as, § 176 
Partnership purposes, using for, § 171 
Possession, 

L(»ase of promises witli, § 175 
Retention of after conveyance, § 173, p 654 
Povertv, ieino\al necessitated by, § 1(»6, p 610 
Preponderance of evidence, establishment by, § 
IDS, p 676 

Presumption of, § 190 
Pretended con\e.vnnce, § 173, p 054 
Prima lacie abandonment, § 161, n 70 
Quitclaim deed as giant lesiilting in, § 172 
Ri*-acquisition of right, § 187 
Relation back, § 1S7 

Removal fiom premises, §8 104-107, pp 041-649 
Acquisition of new homestead, § 170 
Conditional intention to return, § 1(4», p 616 
C’onveyance following, 108 
1)111 ation of absence as mateiial, § 198, p 
077 

Evidcaice of as sufficient to show^ § 198, p 683 
Intent to remove without actual nmioval, 
§ 167 

Intent to return, §§ 105, 106, pp 643-648, 
170 

Pi osu nipt I on of, § 196 
Pun>ose of icuncnal, S 160, pp 644-048 
Sui\iMng spouse, 273 
Temporal y absence, § 160, p 044 
UnpcM foiinc'd intention to remo\e, § 167 
Voluntary natuie of, § 100, p 646 
Removal fiom state*, § 164 

Lease of premise's aftei, § 175 
Renting of ptoiH'rty, § 175 
Evidence of, § 198, p 679 
Juiy question as to, § 199, p 684, n 25 
Repiesentation, predication on, § 170 

Rc'sumption of occupation after, § 164 
Reversionaiy interest, purcliase of as resulting 
in, 173, p (>r)4 
Sale as, § 173, p 652-655 
Second horac'stead in case of, § 13 
Security for debt, c*onveyance intended as, S 174 
Sejiaiate tracts, § 163 

Separation of spouses, agreement foi, § 161 
SiK'cihc intention to return, § 160, p 645 
Spouse Desertion of sixuise oi family, post 
Statutory jirovisions, declaration of, § 172 

Kxclusncmess, § 163 
T/ease of premise's, § 175 

SupiKirt and maintenance, conveyance in con- 
sicleiation of, § 176 
Sur\i\ing c-hildieii, § 257, p 748 
SurMving husband, attempted transfer as, § 286 
SurviMiig spKJUse, § 273 

Rurclen of pi oof as to, § 279, p 792, n 89 
Surviving wife, 

Alienation after husband’s death, § 254 
Effect of abandonment during husband’s lifc*- 
time, § 244 

Removal fiom piemises on remarriage, § 253 
Temporary absence, § 166, p 644 
Third persons, transfer to, % 172 


Abandonment—Continued, 

Unequivocal intent to return, § 166, p 645 
Unexecuted Intention to sell as, § 169 
Unfitness of dwelling, removal necressitated by, $ 
166, p 646 

Unperformed intention to remove fiom premises, 
§ 167 

Use of property, change in, § 171 
Vague intention to return, § 166, p 645 
Waiver distinguished, § 163 
Wife abandoning husband without cause, § 159 
Abode, occupancy as, statutory reciuirements, § 35, n. 
71 

Absc'onding husband, head of family, claiming as, § 
24, p 452 

Absenc*e from premises Removal from premise's, 
post 

Absolute ownership, privilege as dependent on, § 78, 
p 517 

Access to street, use foi pui pose of, § 64 
Acc nial of right, § 49 
Acknowledgment, 

Convey a nc*e of, 

(’oncdusivenc^s of certificate, § 137, p 595 
Coriection of certificate, § 137, p 595 
Form of lertificate, § 137, p 594 
Husband and wife, § 137, p 593 
Mode of taking, § 137, p 593 
Necessity, § 137, p 592 
Prima fade validity, § 137, p 594 
Piivy examinat on of wife, § 137, p 593 
Second ackiiowfi'dgment aftei refoimation, 
137, p 593 

Separate acknowledgment hy wife, § 137, p 
5i>3 

Supplying certificate, § 137, p 595 
Time, § 137, p 593 

Declaration of homestead, § 46, p 475 
Moitgage*^, attack on validity, § 154, p 624 
Waiver of right, §§ 181, 182 

Acquisition and establishment, §§ 29 51, pp 45<^-492 
Actual occupancy as essential, § 33, pp 458-462 
Admissibility of evidence as to, § 51, p 487 
Bona hde intention as c'ssential, ^ .’10 
Burden of proof, § 51, p 486 
Change of homestead, § 50 

Circumstantial evidence, showing by, § 51, p 487 
Constitutional piovisions, § 29 
EiKimibranct's prioi to, joinder of spouses, § 13t>, 
p 578 

Evidence, § 51, pp 486—192 
Intent, §§ 30, 31 
.liiry (jiiestions as to, § 51, p 491 
Liabilities existing before, enforceability against, 
§ 97, pp 536-539 

Manner of accjuisition as affecting right, § 55 
Occupancy, post 

Ownership alone as sufficient, § 29 
Pre-existing liabilities, enforceability, § 95 
PiepondeiSlice of evidence, necessity of showing 
by, § 51, p 488 
Presumptions, § 51, p 486 

Indulging to safeguard, § 206 
Prociedings for allotment, § 48, pp 479-482 
Selection, post 
Statiitoiy jirovisions, § 29 
Sufficiency of evidence as to, § 51, p 488 
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Acquisition and establishment—Continued, 

Time of, S 49 

Transfers prior to, Joinder of spouses, § 130, p 
578 

Waiver of right prior to, § 179 
Actions, 

Procedure, post 
Protection of right, § 227 
Rcnu'dios, post 

Actual occupancy, necessity of, § 33, pp 458-402 
Additions, exemption as extending to, § 09 
Riisiness homestead, § 40 
Adjacent land, term as including, § 1 
Adjoining tracts, 

Piemlses comprising, necessity, § 05 
Selection of, § 04 

Administration of estates. Executors and adminis¬ 
trators, post 
Admissions, 

Abandonment of homestead, evidence of as ad¬ 
missible, § 197 
Estoppel lesiiltiiig, § 104 

Adoiitod child, family relationship as to, § 23, p 447 
Adult children. 

Family relationship between father and depcuid- 
(‘iit adult child, § 23, p 447 
Mother siijiporting, right to exemption, § 24, p 452 
Adultery, 

D(‘serting wife living in, forfcituie of light, ^ 
159 

Family relationship of man and woman IiMiig 
together in, § 23, p 14(> 

Advances, lions or encumbrances discharged by, 
liability as enforceable against, § 107 
Adveise iK)s«>.ession, 

Put chaser under invalid conveyance, acquisition 
of title hv, § 150 

Right as attaching to profierly aciiuircd by, § 78, 
p 519 

Surviving spouse, right as to piopeity held ad¬ 
versely, § 208 

Afflrmatne defenses, avoidance of convey.in<e or en¬ 
cumbrance, bin den of jiroof, § 154, p 025 
Aftor-acqiiii€Hl property, 

Pre-existing liabilities as enforceable against, § 
95 

Right of exemption as to, § 78, p 518 
Agricultural puriKisc's, occupancy, use foi as showing, 
§ 36 

Alias executions, allotment as necessaiy on, § 216 
AluMiation, 

Appeal and error, validity of, § 154, p 629 
Constitutional piOMsions, § 7 
Compliance with, § 126 
Evidence, admissibility, § 197 
Husband and wife, consent and joinder, § 130, 
p 567 

Infant children, restrictions in case of, § 135 
Law^ governing light of, § 127 
limitation on power of, § 126 
Loss of right by, § 157 
Pow('r of, § 123 
Sale, post 

Statutory pi ©visions. 

Compliance with, {| 126 
Power to allow, § 7 
Surviving childien, powei of, § 287 
40 C J S -86 


Alienation—Continued, 

Transfer, post 

Widow, effect of alienation after husband’s 
death. § 254 

Alimony, liability as enforceable against, § 110 
Attorney’s fees, § 113 
Alleys, division of lot or tract by, § 66 
Allotment and appraisal, §§ 2*16-221, pp 695-703 
Acquiescence in, § 48, p. 481 
Alias execution, necessity of, § 216 
Apix-al and error, leview of report, § 219, p 701 
Appli(*atioii for appraisement, necessity, § 216 
Appointment of appraisers, § 217 
Appioval of report, § 219, p 700 
Collateral attack, § 220 
Commissionei s, § 217 
Competency of appraisers, § 217 
Com lusiveness, § 220 

Judgment setting aside, § 236 
Creditor, application for by, § 212 
Debtor, selection by, § 216 
Decrease in value, reassignment, § 220 
Desctiption of homestead, § 218 
Determination of appraisers, § 218 
Docketing of judgment as ne<‘essary, § 216 
Duties of appraisers, § 218 
Easement, subjecting homestead to, § 218 
Effect of approval or setting aside, § 219, p. 701 
Estoppel in lespect of, § 220 
Exceptions, leport of appiaisers, § 219, p 701 
Foreclosure proceedings, c'xcess over statutory 
exemption, § 151, p 619 
Fretdioldois as appraiseis, § 217 
Functions of commissioners or appraisers, § 218 
Hearing, ajiplication for setting aside report, § 
219, p 701 

Incidental leliof, setting apart as, § 216 
Increase in value, reassignment, § 220 
Jurisdiction, § 216 

Ixwying officer, duty of setting apart, § 216 
Li(»n acquiied prior to, enforceability, § 97 p 
539 

Necessity of setting apart, § 216 
Neutrality of appiaisers, § 217 
Notice, application for, § 216 
Oath of appraiseis, § 217 
0|>eratioii and effect, § 220 
Plat, necessity, § 216 
Powers of appiaiseis, § 218 
Pioceedings for, § 48, pp 479-482 
Qualihcation of appraisers, § 217 
Re appraisal, § 219, p 7(X) 

Recoidation of allotment, § 216 
Report of appraisers, § 219, pp 699-702 
Review of, § 219, p 701 
Setting aside, § 219, p 700 
Sale of piemises with, title acquired, 225 
Second report and allotment, § 219, p 700 
Selection of appraisers, § 217 
Statutory provisions, application for appraise¬ 
ment, § 216 

Successive exemptions, claim of, § 221 
Survey, necessity, § 216 
Surviving spouse or children, 

Proceedings for, § 279, pp 782-796 
Vacating, § 281 
Unauthorized allotment, § 216 
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Allotment and appraisal—Tontiniied, 

Value, determination of, § 218 
Waiver of right befoie or after, § 179 
Amendments, 

Application foi allotment, § 48, p 480 
Declaiatioii ot homestead, § 4G, p 475 
Pleading, 

Action 1 elating to, ^ 232, p 714 
Survivoi’s proceedings involving right, § 279, 
p 791 

Amount and extent, §§ 59-58 

iVmstitiitional provisions, 5 7 
Ijimitation on, § 59 
Knlaiging to maximum amount, ^ 59 
Excess claim, liability as to, '§ 59 
Extension of munu ipal limits, effect of, § 58 
Law governing, § 5 
Legislative detoimination, § 7 
Moitgage diminishing value as affecting, § 56 
Municipalities, § 57 
Statutoiy provisions, § 7 
Limitation on, § 59 
Suniving s[x>use, § 270 

Undivided interest exceeding limit, effect of, § 
88, p 527 

Uiban homestead, § 57 

Annexation of teiritoiy. Municipal (N^rpoiations, lural 
homesteads, § 58 

Annulment of marriage, decree of as affecting right, 

§ 190 

Antecedent liabilities, enforceability against, § 94 
Antenuptial contracts. 

Surviving children’s rights as affected by, § 257, 
p 747 

Surviving wife, lights as affected, § 250 
Apartment house. 

Homestead in portion of, § 97 
Surviving spouse, sotting aside homestead in, § 
297, p 799, n 34 
Appeal and erroi. 

Alienation, leview in resjiect of, § 154, p 929 
Allotment and appiaisal, 

Pioceediiigs lor, § 48, p 481 
Kepoit of a[)praisers, § 219, p 701 
Conveyances, pioceediiigs to avoid, ^ 154, p 929 
Encumbrances, proccxulings to avoid, § 154, p 929 
Enforcement of right, iiroceedings for, 237 
Piotection of light, ^ 237 

SuiMMiig spouse oi childien, proceedings in¬ 
volving riglit, § 282 

Apinnisal Allotment and appiaisal, ante 
ApiMiitenaiK ('s, 

Tndiision of, § 1 

Itighl to claim as homestead, § 98 
A]it tmi(‘, (laiin oi homestead made in, ^ 212 
Assignable interest, o>vnership of as essential, f 78, 
p 518 
Assignimuit, 

Allotment and appiaisal, ante 
Puichase money obligation, liability as affected, 
^ 104 

Assigiimmit foi creditors, exemption as attaching to 
money paid debtor in lieu of homestead, ti 71 
Attaching creditois, parties to proceeding relating 
to, § 231 
Attachment, 

Injunction against foieclosure under, § 228 


Attachment—Continued, 

Lien created by, enforceability against, S 97, p. 
537 

Nonresidence as ground for, § 117, p 555 
Prote<*tion against, § 202 

Stock and tixtures, business homestead as aban¬ 
doned, § 177 

Wrongful sale on, judgment for as exempt, § 79 
Attempt to sell, abandonment by, § 199 
Evidence as to as admissible, § 197 
Attestation, conveyance or encumbrance, instrument 
of, § 136 
Attorneys, 

Application for allotment, signing by, § 48, p 480 
Debts owed by as enfoiceable against, § 112 
Attorneys’ fees, 

Exemption from judgment or oidei for payment 
of, § 113 

Vendor’s lien including, enfoicement against, § 
101 

Avoidance, 

Encumbrances, post 
Transfer, post 

Bailment, claim arising out of contiact of as enforce¬ 
able against, § 112 
Bankruptcy, 

Exemption swiired by as affecting right, § 13 
Fraud, declaration of homestead by bankinipt, 
§ 55 

Bain, use for puriKise of, § 94 
Bastards, 

Surviving children, right to claim as, § 259 
Unman led debtor supporting, § 28 
Beneficiaries, constitutional designation, § 7 
Bona fide intention, ac(piisition as rcspining, § 30 
Bona Ade occupancy, nece ssity, § 35 
Bona fide inirchasers, 

Conveyances or encumlirances, § 148, p 908 
Simulated sales, proUKtion of, ^ 148, ]> 909 
Bond, stay of execution pending api>eal, § 239 
Boundaries, husband and wife, joindei in agieement 
hxiiig, § 130, p 571 

Brother and sistei, family relations existing Ix'tween, 
§ 23, p 449 
Buildings, 

Business homestead, additions to as exempt, § 40 
Exemption attaching to, 52 

Obligation iiiciiired in election of, exemption as 
against, 105 

Bentiiig iKUtion of, abandonment as lesulting, 
§ 175 

Value of, consideration in allotment and ap- 
piaisal, ^ 218 
Burden of proof, 

Abandonment of homestead, M90 
Iiistiiiction on, 2.‘M 

Claims against, proccH*dings to enfoice, § 117, 
p 557 

Coineyaiite or encumbrance, avoidance of, § 154, 
I) 924 

EiifoiceiniMit of riglit, § 233, p 715 
Estoppel to claim liomi‘stead, § 199 
Existence of homestead, 51, p 489 
Foreclosure of moitgages on, $ 151, p 017 
Fiaud, § 233. p 719 
Identification, § 233, p. 716 
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Burden of proof—Continued, 

Loss of right, § 196 
Occupaney, § 51, p 486 
Protection of right, § 238, p 715 
Surviving spouse or children, proceedings involv¬ 
ing right, § 279, p. 791 
Value, § 233, p 716 
Waivei of light, § 196 
Business homestead, 

Aliandonment, ante 
Addition to building as exempt, § 40 
Attachment, abandonment as result of tempo¬ 
rarily closing because of, § 177 
Conveyance or encumbi ance, consent and joindei 
of spouses, § 130, p 570 
Election as to, § 40 
Estoppel to asseit, § 40, n 31 
Evidence, sufficiency, § 233, p 718 
Cood faith, occupancy as, § 40 
Health, abandonment as result of quitting busi¬ 
ness on account of, § 177 
Illegal use of premises, effect of, § 40 
Incidental use for business pin poses, § 40, n 35 
Jury question, status as, § 51, p 492, n 61 
Lease of, abaridonnient as lesulting, § 177 
Liabilities enfoiceabb* against, § 115 
Limitation to one, § 40 

Merchandise, debts incurred for as enforceable 
against, § 115 
Occupancy, § 40 
Paitneiship property, § 89 
Possessoiy right to suppoit claim, § 80, n 36 
Rented piemises, light to, § 85, n 87 
Renting of poition, abandonment as icsulting, 
§ 177 

Residence, light as affected by, § 40 
Several lots, § 40 
Tiansfei, abandonment by, § 177 
Use of pioperty, § 40 
Business purposes. 

Abandonment, 

Teinpoiary absence for, § 166, p 647 
Using part for, § 171 
Oc*cupanc*y as shown by use foi, § 36 
Cash in lieu of, § 151, p 614 

(Casualty, alMiidomnent ot homestead bj^ absence due 
to, § Kit), p 646 

Ceitainty, waiver of right, § 179 
("eitibcate. 

Acknowledgment, conxeyance of, § 137, p 594 
Selc'ction, § 46, pp 472—178 
Change of homestead, § 50 

Exemption as affected, § 72 
Husband and wife, joindei in, § 130, p 571 
Conti act foi, § 130, p 573 
Piioi debts and lieuj^, enforceability against, § 99 
Pill chase raon(*y obligation, enfoiceability, § 102 
Rural to uslian, § 53 
Chaiactei, §§ 52-55, pp 402-49ti 

Abandonment as result of change in, § 171 
Rc'pieseiitations, estoppel lesulting, § 142, p 601 
Chattel mortgages, impiovements on homestead. loin- 
(ier of spouses, § 130, p 572 

Chattels part of, attachment or execution, seizure 
under, § 202 


Children, 

See, also. 

Adult c*hildren, ante 
Surviving childicm, post 
Alienation, lestiic-ting vxheie living, § 135 
Conveyance or enc umluanc e, estoppel to assert 
invalidity, § 142, p 601 
Deseition of spouse or family, post 
Divorce as destioymg homestead rights of, § 160 
Nature of inteicxst, dining life of person ac-ipiir- 
ing, § 4 



Smviving spouse, resiKH'tive rights as l>etvveen, § 
257, p 745 

(bic'umstantial evidenc*e, acquisition and establish¬ 
ment showing by, § 51, p 487 
CitizcMiship, light as dependent on, § 17 
(bty, amount of homestead allowed in, § 5? 

Claim, action of, contc^sting levy and sale in, § 228 
Claim of homestead, §§ 209-215, pp 690-695 
Apt time, making in, § 212 
Assertion of, § 211 

Attachmcuit of proceeds of sale, timclini^ss of 
claim after, § 212 
Conditions piec-c'dcmt, § 206 
Contest of, § 215 
Desciiption of laud, § 213 
Detei-mination of, § 215 
Filing of, § 214 
Fomi, § 213 

Ciound of, shouing as to, § 213 
Head of family, ^211 
Tdentific'ation of land, § 213 
licvy,, making before, § 212 
NcK'C'ssitv. § 210 
Notice, § 214 

Pleading of, § 232, p 714 
IVisoiis who may mak(\ 211 
RcMpiisites, 213 

Scqiarate claims of spouses at diff(‘rent times, § 
212 

Statutory piovisions, compliance with, § 213 
Siibiogatioii, asseition niidcM doctrine of, 211 
Sufficieiicw, § 213 

SuiMving wife or cliildieii, nc'eessity of, § 279, p 
782 

Time tor making, § 212 
Wif<» as c'lititled to make', § 211 
(Maims against Liabilities enforceable against, post 
Cloud cm title, 

Bill in c'cpiity to sc'l aside sale as, § 228 
Wif(‘, icmioxal of, § 153 
<M)al, undei lying stiata as pait of, § 70 
(Collateral attack, 

Allotment and appiaisal, 220 

Jiidgiiient in procec'clnigs for, § 48, p. 480 
Surviving siMiuse and children, 

Allotment of homestead, § 280, p 798 
Crdei setting aside homestead, 281 
Commissioners, appraisal and allotmcmt by, § 217 
Common law% 

Homestead laws as in deiogatiou of, § 6 
Homestead right at, § 2 

Community debts, homestead as subject to payment 
of, § ai, n 93 
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Community property, 

Abandonment of homestead, 

Consent of wife, § 178 

Conveyance by surviving husband to chil¬ 
dren, § 173, p 653 

Cancellation of conveyance of, right to income, 

§ 

Conveyance or encumbrance, joinder of spouse, § 
130, p 570 

Divorce, loss of right by, § ICO 
Mortgages, validity of as between spouses, § 130, 
p 577 

Seh'Ction from, § 92 
Surviving aixiuse. 

Designation of homestead out of, § 270, p 784 
Selection from, § 265, p 758, n 10 
Will, disposition of homestead in, § 284 
Conclusivenoss, 

Acknowledgment, conveyance of, § 137, p 595 
Assignment of homestead, § 220 
Declaration of homestead, § 40, p 477 
Setting aside homestead, ludgment of, § 230 
Surviving spouse or thildrcn, adjudication of 
right, § 280, p 790 

Condemnation proceedings, damages awarded as ex¬ 
empt, § 75 

Conditional consent, husband and wife, conveyance 
or encumbrance, § 332, p 582 
Conditional conveyanc<^, husband and wife, consent 
of spouse, § 130, p 572 

Conditions piccedent, conveyance or encumbrance, 
avoidance of, 150 

Conduct, estoppel to claim benefits by, § 142, p 003, 

§ 193 

(kintlict of laws, § 5 

Alienation, power of, § 127 

Encumlirances, power to encumber, §§ 127, 128 
Consent, 

Husband and wife, post 

Partnership, homestead lights in projierty of, § 
89 

Consideration, 

Coiivej^anco or encumbrance, lestoiatioii on avoid¬ 
ance of, § 150 

Husband and wife, consent to conveyance or en¬ 
cumbrance, § 131 

Transfer or eiiciimlnance, necessity, § 136 
Waiver of right, § 182 

Constituent membeia of family, suiviving head of 
family, homestead rights, § 205, p 700 
Constitutional homestead, § 1 
(constitutional provisions, §§ 0-10, pp 435-440 
See, also, Organic laws, post 
Acquisition or establishment, § 29 
Alienation, § 7 

Ih'stiictions on, § 123 

Amount and extent of homestead, §§ 7, 56 
Business homestead, use of property, § 40 
Constiuction of, § 8, p 438 
Debts enforceable against, § 93 
Debts exempt, § 7 

Declaration of homestead, § 40, p 473 
Encumbrances, 

Cxjmpliance with, 120 
Constiudion and opeiatioii of, § 127 
Head of family, claimant as required to be, § 24, 
p. 448 


Constitutional provisions—Continued, 

Husband and wife, joinder in conveyance or en¬ 
cumbrance, § 130, p 567 

Improvements, exemption against debts for, § 
105 

Inhibitions of, § 7 
Liabilities enforceable against, § 93 
Inon, creation as dependent on, § 125 
Limitations on, § 7 
Mandatory provisions, § 8, p 438 
Persons entitled to homestead, §§ 7, 16 
Right as existing by viituo of, § 2 
Specifi(‘ designation of benehciary, § 7 
Supplementary legislation altering, § 7 
Surviving children. 

Continuation of homestead right in, § 255 
Extent and limits of right, § 257, pp 745- 
749 

Surviving husband, rights of, § 259 
Surviving spouse and children, 

Tiil>cral construction in favor of, § 240 
Nature of estate as dependent on, § 205, p 
757 

Priority of homestead right over other claims, 

§ 261 

Surviving wife, continuation of exemption in fa¬ 
vor of, § 243, p 728 
Transfer, 

Compliance with, § 126 
Construction and operation of, § 127 
Unmairied persons, light to, § 28 
Value, limitations as to, § 59 
Waiver of right, 181 
Consti action, 

Constitutional provisions, § 8, p 438 
Declaration of homostiMd, § 4(>, p 476 
Statutory provisions, § 8, pp 437—440 
Constiuctive possession, claimant with title, sufficien¬ 
cy, § 80, n 35 

Constructive residence, sufficiency, § 18 
Conti*st, claim of homestead, § 215 

Surviving spouse or child, 279, p 791 
Contiguous tiacts, premise's comprising, necessity, § 65 
Contingent estate, exemption as attaching to, § 82 
Contingent mteiest, cliildien, § 4, ii 59 
Continuance of homestead character, presumption of, 
§ 196, § 233, p 715 
C’ontiiiuity, occupancy, § 41 
Contract, waivei of right by, § 182 
tkmtract hens, enforcement, ^ 151, p 614 
Contract to convey, 

Abandonment by removal under, ^ 1G9 
Damages foi breach o1, § 151, p 615 
Heirs, attack on validity, § 152 
Husband and wife, 

Alienation of homestead held under, § 130, 
p 570 

Joinder in, § 130, p 573 
Nonjoinder of wife, § 156 
Lands held under as subject to, § 81 
Spec’ific perfoimance, 

Intel vention by wife in action against hus¬ 
band, § 154, p 623 
Purchaser’s right, § 151, p 615 
Contractual liabilities, enforceability against, § 94 
Coiiveibioii, proceeds of involuntary conversion as 
exempt, §§ 73-76 
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<Jonveyance. Transfer, post 

Convicts, head of family, right to exemption as, § 
24, p 454. 

Costs, 

Criminal prosecutions, liability for as enforcea¬ 
ble against, § 108 

Exemption from judgment or orders for payment 
of, § 113 

Cotenancy. Tenancy in common, post 
Courts, 

Impairment of rights granted, § ft 
Property in hands of agent appointed by, exemp¬ 
tion as to, § 78, p 519 
Transfers, consent to, § 133 
Creditors, 

See, also. Liabilities enforceable against, post 
Adverse possession, acquisition of title as against, 
§ 150 

Allotment, notice to in proceeding for, 48, p 481 
Claim of homestead, notice to, § 214 
Conveyanc*e& or <'ncumbrances, attack on, § 152 
Devise of homestead, rights as affected, § 2S9 
Estoppel, § 118 
Forfeiture of right, § 118 
Parties to proctM'diiigs relating to, § 231 
Redemption by, rights of, § 225 
Testamentary disposition as affi'ctiiig rights of, 
§ 289 

Waiver of right, § 118 

Ojieration and effect as to, § 18h 
Criminal piosecutions, costs in, liability as enforcea¬ 
ble against, § 108 
Cl uppers, right to homestead, § 87 
Clops, 

Encumbrances, lestrictions as applying to, § 134, 
p 588 

Exemption as extending to, § 70 
Husband and wife, joinder in moitgage on, § 130, 
p 571 

Obligation incuired in raising, onfoiceability 
against, § 112 

Surviving spous(», rights as to, § 205, p 705 
Cultivation, 

Abandonment as dispioved by, § 198, p 081 
Ni'cessity of, § G3 

Occupancy as established by, § 33, p 458, § 33, p 
400, n 39 

Surviving spouse, occupancy by as sufficient, § 
272 

Curative acts, conveyance or encunibiance, valida¬ 
tion by, § 144 
Curtesy, 

Exemption of estate by, § 84 

SurviMiig childien, effect on rights of, § 257, p 
748 

Damages, 

Breach of contiact to. 

Convey, § 151, p 015 
Purchase, § 140 

Unlawful seizure and sale, right of, § 227 
Wrongful levy, § 238 
Death, 

Disintegration of family through, § 158 
Surviving spouse, § 270 
Termination of right by, § 157 
Debtoi, 

Exercise of right for benefit of, § 3 


Debtor—Continued, 

Selection of homestead, § 216 
Debtor and creditor relationship, waiver of right as 
dependent on, § 179 
Debts, 

See, also, liabilities enforclble against, post 
Encumbrancers to secure, restrictions as to, § 134, 
pp 586-589 

Enforcement against, liabilities enforceable, §§ 93- 
122, pp 532-562 

Exemption from payment of, § 3 
Constitutional provisions, § 7 
Heirs, exemption of homestead passing to, § 205, 
p 700 

Sale of homestead to pay, law governing, § 240 
Surviving spouse or childien, 

Homestead right as paramount to claims 
for, § 202, pp 752-755 

Liability of homestead for, § 205, p. 704, §§ 
2811-291, pp 807-811 

Declaration, 

Abandonment of homestead, § 172 

Filing as evidence of Intent to return, § 100, 
p 048 

Description of premist^s in, § 40, p 474 
Filing of as sufhfdent, § 33, p 458 
Liens acquited before hling of, enforceability, § 
07. p 538 

Recitals in, admissibility to piove establishment, 
§ 51, I) 487 

Selection by, § 40, pp 472-*178 
Time of acquisition, § 49 

Decrease in exemption, validity of law decreasing, § 
94 

Decree Judgment or decri^e, post 
DtMlication, 

Husband and wife, joinder in, § 130, p 573 
Jury questions as to, § 235 
Selection, post 

Deed, estopjicl to claim by, § 191 
Deed of trust Moitgage or deerl of trust, post 
Defaulting officers, sureties, liability of as enforcea¬ 
ble against, § 108 
Defenses, 

Foreclosure of mortgage on, § 151, p 017 
Infnngeuient of light, action for, § 227 
Delicicncy, foieclosure of moitgage on, § 151, p 618 
Deliiiitions, § 1 

Abode, § 35, n 71 
Family, § 23, p 445 
Head of family, § 24, p 448 
Householder, § 24, p 448 
Piohate homestead, § 239 
Rural homestead, § 53 
Uibaii hoiiK^tead, § 53 

Delivery, eoiueyance or encumbrance, instrument of, 
§ 136 

Denial of right, action for and defenses thereto, § 227 
Dependents, right to exemption of person having, § 28 
D(‘ijreciation in value, effect of, § 61 
Descent, 

Course of, § 242 

Property acquired by, pre-existing liability as en¬ 
forceable against, § 95 

Right as attacliing to prop(^rty acquired by, 
78, p 519 

Statutory provisions, controlling effect of, § 240 
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Drscont—Con t innod, , 

Surviving spouse, rights of, 8 265. p 762 I 

Transmission of rigiit by, § 269 
Description of pi(nnises, 

Allotment and appraisal, iiO(*ossity of, § 218 
Claim of homestead, § 213 
Conveyance, nec*ossity of, § 

De^’laiation of homestead, § 46, p 474 
Pleading, averments as to, § 232, p 713 
Desert claim, homestead in land ac*(jiiired as, § 55 
Desertion of spouse or family, 

Claim of homestead, wife as entitled to make, § 
211 

(Vmvevance or encumbrance aftci, joinder in, § 
130, p 576 

Family ndationship as lx?tw(M3n deseitod parent 
and children, § 23, p 447 

Head of family, relationship as affected by, § 24, 

1» 451 

Husband dcsseitcKl by wife, effe<'t of, 150 
Loss of light by, 15t> 

Obligation of supiKirt as enforcealile against, § 
112 

Presiimption resulting from, ii 196 

Prot(‘ctioii of light, parties to proceeding foi, 

§ 231 

Selection by wife, ^ 47, ii 81 
Surviving husband, (*ffe<*t of, § 260 
Suiviving wife, right as affected, ^ 246 
Designation Selection, post 
Detached parcels, right to claim as, § 65 
Devise, 

Abandonment as lesulting, § 176 
Cl editors’ lights as affected by, 280 
Propelty acquired by, pn^'xisting liability as eri- 
foic(*al)le against, § 95 

Kight as attaching to property acquired by, § 
78, p 519 

Surviving wife, right as affc^cted by, i? 213, p 730 
Diffeient title, proiieity held bv as entitled to ex- 
em]>tion, § 83 

Direct action, luotectioii of lights, necessity, § 229 
Diiectioii of veidict, convejaiu(‘ or encumbi aiice, pio- 
ce(*diiigs to avoid, ^ 154, p 628 
Disclaimer, 

p]stoi>i»el as result of, § 193 

Watei rights appurtmiant, joinder of spouses, ^ 
130, p 571 

Disputed claim, liusband and wife*, joinder in reieasi* 
of, § 130, p 572 
Dissolution 

Family itdalion,ship, loss of light by, 15S-1()1, 
pp 63t-63i> 

T»aitii(‘rship, exemption as attaching to piopt^rty 
on, § 89 
Distinctions, § 1 

Disti ibutive share, surviMiig spou.se, liability foi 
debts, § 263 
Divoi ce, 

Ckuiveyance of homestead to wife, d(»cree for, ^ 
110 

Conveyances, validation by subsequent divoice, 
140 

Exemption as affected by, § 160 
Family relationship of divoiced parent and chil 
dieii, § 23, p. 446 


Divorce—Continued, 

Head of family, 

Evidence as to, § 198, p 683 
Relationship as affected by, § 24, p 451 
Husband’s right as surviving, § 160 
Supiwirt and maintenance allowance, enforce¬ 
ability against, § 112 

Surviving children, effect on rights of, § 257, p 
745 

Surviving husband, i ights as affected, § 260 
Siiiviving wife, light as affected by, § 246 
Second marriage, § 243, p. 729 
Domicile H(‘si(lence, post 
Dowel, 

Distinguished, § 1 
Exemption of estate by, § 84 

Hens, homestead right as suh)ect to, § 265, p 761 
Joinder of spouses foi ieh*ase of, <‘llect, § 132, 
p 582 

Lo.ss of light, acquisition of interest, § 173, p 651 
Surviving children, rights as affected by, § 257, p 
748 

Taking shaie in lieu of, waivei, § 252 
Drying clothes, adjoining tiact used for purpose ot, 
§ <14 

Duration, § 15 

Suiviviiig sjKmse oi childien, 271-277, pp 776- 
781 

Dm ess, 

(/Oiiveyance oi oiu umlu aiice, § 136 
Husband and wif(‘, joinder, § 132, p 585 
Dwelling house, 

See, also, Resid(Mic(‘, post 
Common law, iiialienalulity, § 2 
IiK’liision of, § 1 

Renting poition, abandonment by, § 175 
Eascmc'iits, 

Abandonment a.s result of creating, § 171 
Joiudei in grant of, § 130, p 573 
Subjecting homestead to, § 218 
Education of thildion, teinpoiaiy absence for as 
aliandoiiineiit, § 16(J, p 617 
Ejectment, 

lloinestead light set iij) in, jurisdiction, § 226 
Pailies, setting alia it homestead in, § 279, p 788 
riinhasei at f(>ie(‘lusuie sale, remedy by, << 151, 

jj 620 

Raising question of exemption in action of, § 228 
Right as defensi' to action ot, § 3 
Suiviving children, leioveiy of homestead in, § 
258 

Election, 

Husiiiess homestead, § 40 
SuiviMiig wife, 252 

Embezzled tiiiids, exemjition as applying to homestead 
pureliased with, § 112 
Eminent (iomain, 

Damages awaided as exempt, § 75 
Husband and wife, (onsent to di.sposition of 
coinpimsation, ^ 130, p 571 
Enclosun*, necessity of, § 63 

EnciimlM*red piopcity, determination of value, § 270 
Encumbi ances, 

See, also, 

Liens, post 

Mortgages and deeds of Trust, post 
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EnriJiPbranc*cs—Continued, 

Acknowledgment of, § 137, p. 503 
Appeal and error, proceedings to avoid, § 154, p. 
029 

Avoidance of, 

Conditions pn'cedent, § 150 
Evidence, § 154, p 024 
Piocediirc, § 154, p]) 022-()20 
Kestunition of status (pio, § 150 
Trial of pioceedings foi, § 154, p 028 
Bona fide puichaser, § 148, p (>()8 
Burden of pi oof, avoidance of, § 154, p 624 
(Miildien, estoppel, § 112, p 001 
Considei ation. 

Necessity, § 130 
Betiiin of on a\oidaiice, § 150 
Constitutional resti ictioiis, §§ 126 135, pp 505- 
590 

Creditors, right to attack, § 152 

(hops, lestiictions as applying to, § 134, p 588 

Cuiative act, \alidation hy, § 144 

Deliveiy, instrument of, § 130 

Divoice, validation by, 140 

Dll less, § 130 

P^stoiipel, § 142, pp 597-005 
Wife joining in, § 139 

Evidimce, pioceedings to avoid, § 154, p 024 
Excess over statutoiy exemption, § 140 
Fixtiiies, lestnctions as applying to, § 131, p 588 
Foiedosuie, eiitorcement of rights by, § 151, p 010 
Form of instinment, 130 
Fraud, ^ 130 
Husband and wife, post 
Iinpi ovements. 

Join del of siKUises, § 130, p 580 
HestiK lions to liability for, § 134, ji 580 
Invalidity, persons entitled to asseit, 1) 152 
Joinder of spouses, § 130, pji 578, 579 
Statutory piovisions, ^ 7 
July questions, jnoceedings to avoid, ^ 154, p 628 
l^aw goveining, §§ 127, 128 
Limitation of power, 120 

Loans and advaiiies in removing, enfoiceability 
as against, ^ 107 

Nonioiiidei of husband oi wife, estoppel, § 142, p 
600 

Occuiiancy, moitgagee as chargeable with notice 
of, 148, p 010 

Opel ation and effect, §§ 139-151, pp 595-020 
Oial agieement, § 130, ii 17 
Paities, axoidance of, 154, p 622 
Pleading, setting aside oi cancelling, 154, p 623 
Powei to enciinibei, § 123 

Piior defective conveyance's, mortgagee as taking 
flee from, § 149 

Piocec'ds of sale, lestiictioiis as extending to, 
134, p 588 

Prohibited moitgage, estoppel, § 142, p 603 
Piohibition of, powei to prohibit, § 120 
Purchase money, resti ictioiis to liability foi, § 
134, j) 581) 

Ratific.ition, in\alid encuiiibiaiice, 113 
Recitals as to homestead chaiacter, estopixd, § 
142, ]) 001 
* Recoid, § 138 


Encumbrances—Continued, 

Representations as to homestead cdiaracter, estop¬ 
ped, S 142, i> 601 
Requisites of instrument, § 136 
Restoration of status cpio on avoidance of, § 156 
Restrictions as to, § 1;M, pp 586-589 
Rc'strictions on po\\ei to encMimliei, 8 126 
Rights and lemedies of mortgagees, §§ 147-151, pp 
607-620 

Simulated transactions, § 134, p 588 
Statutoiy inoviMoiis, 

Execution m compliance with, § 139 
Rcxstiictions, 126-135, pp 565-590 
Siibiogation, poisons paying oft, S 134, p 587 
SnrMving spouse or chiltiien, §§ 284-288, pp 801- 
806 

Husband, § 206 

Power to encumber interest, § 287 
Rights acquired by c'ncnmbi ancei, § 288 
Wile, § 285 

Teiiiiination of homestead joinder in encum- 
bianc-('s altei, § 1.30, p 578 
Third jiersons, moitgagee’s rights as against, S 
149 

Tiial, proceedings to a^old § 154, p 628 
V.ilue, deduction in det rmlning, § 62 
Voidable encumbi anc os, ratifica ion, § 14;i 
Wan or, constitutional leijuirements, § 126 
Wilting, nec-essity, ^ 136 
Enforcement of right, 201-238, pp 686-724 
Admissibility of evidence, § 233, p 716 
AjijK'al and eiioi § 237 
Buidc'n of proof, § 233, p 715 
Estoppel to claim, pleading of. § 232, p 712 
E\idenco, proceedings for, § 233, pp 715-719 
Findings proceedings foi, § 234 
Geneial denial, evidence admissible uiidei, § 232, 
p 715 

Head of family, paity to proceeding foi, <5 231 
Instructions to jury in pioceedings for, § 234 
Issues in proceedings foi, § 232, p 714 
Joinder of paities 231 
Judgment or decic*e, § 236 
Jury questions, § 2.‘i5 
Paities to ])roccH'diiig foi, § 231 
Aiijieal, § 237 

Pleading, § 232, pp 711-715 
Ihesumptioiis, § 233, p 715 
Piocc'c'diiiga for, 22(»-238, pp 707-724 
1*1 ool 111 procec'dings foi, 232, p 714 
Right of homc'stc'ad. iile.uliiig of, § 232, p 712 
SuiMMiig childitn, 258 
Trial of procc'odings bu, 234, 2J15 
\aiiaiic*e, piocc'edings fui, § 232, p 714 
Veidict, jiioceediiigs toi, 234 
Weight and sullicienc-y of e\id('nce, § 233, p 717 
Eiitiic'ty 

Estate' by disljiiguisbed, § 1 
SuiMviiig wife, estate held by, § 267, p 770 
Equitable estate, siiivning spouse, claim as siqiiicut- 
c'd by 268 

Equitable owneisbip, basis foi exemption, § 81 
Equitable title, siifhcic'iicy as basis of ngbt, § 78, p 
510 
E(iuit>, 

Increase in value, enforcement of claim in, § 202 
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Equity—Continued, 

Jurisdiction, protection or recovery of homestead, 

§ 226 

Law ns founded on principles of, § 2 
Remedy in, § 228 

SettiiiK aside allotment, remedy by way of, § 117, 
p 5r>5 

Surviving spouse or children, protection of rights, 

§ 270, p 784 

Jurisdiction, § 279, p 787 
Escrow, conveyance by deliveiy in, § 123 
Establishment Acquisition and establishment, ante 
Estate foT yeai*s, surviving children, § 265, p 760 
Estate or int(*r(‘st, {)§ 78-92, pp 516-532 

Set», also, Ownership of property, post 
rommiinity pioperty, § 92 
Contingent estate, § 82 
(hopiieiR, § 87 

Equitable estates and interests, § 81 
Execution, estate subject to sale on, § 79 
Future estate, § 82 

Joint t(*nano*, pioperty held in, § 88, pp 525-528 
Leasehold estate, § 85 
Infe estat<\ § 85 
Tartnership property, § 80 
Fossessoiy interest as suflTicient, § 80 
Sufferance, tenancy by, § 86 
SiifTiciency to support exi'mption, § 78, p 518 
Sunning spouse oi child, § 265. pp 756-7()8 
Tenancy at will or by sufferance, § 86 
Tenancy in common, § 88, pp 525-528 
Trust pioperty, § 78, p 518 
Value as determined by, § 62 
h]stoppel. 

Abandonment, inducing belief of, § 193 
Admissions In pidicial pioc(*cding, § 104 
Allotment and appraisal, § 220 

lb‘gulaTity of pro(eedings, § 48, p 481 
Borrowing money on seruiity of, § 193 
Burden of pi oof as to, § 106 
Business boniest ead, assertion of, § 40, n 34 
Change of sel(H*tioii, § 103 
Claims of Cl editors against, § 118 
Conduct, § 103 

Conveyance oi encninbrance, § 142, pp 597-605 
Wife joining in, § 139 
Din'd operating as, 191 
Disclaimer, § 193 
Evidence, 

Admissibility on issue of, § 197 
SullicKuicy, § 198, p 682 
Execution sale, acquiesceme in, § 193 
Financial statement including homestead as, § 193 
Husband and wife, 

Acts of either sixiuse, § 195 
Necessity of as against both, § 193 
Juduial proceedings, position taken or admissions 
in, § 194 

Jury question as to, § 199, p 686 
OcciijiaiKy, § 193 
Omissions resulting in. § 193 
Pleading of, § 232, p 712 
I*osition in judicial proceeding, § 194 
Possession as affteting, § 193 
Purchaser of homestead, prior defective con¬ 
veyances, § 149 

Recognition of superior title, § 193 


Estoppel—Continued, 

Record, § 192 
Representation as, § 193 
Special waiver as to ixirtion of, H 193 
Surviving children, § 257, p. 748 
Surviving husband, § 260 
Surviving wife, § 249 
Evidence, 

Abandonment, 

Admissibility, § 197 

Weight and sufficiency, § 198, pp 675-t>8d 
Acquisition and establishment, § 51, pp 486-492 
Alienation, admissibility, § 197 
Burden of proof, ante 

Business homestead, suincioncy, § 233, p 718 
Claim against, pioceedings to enforce, § 117, p 557 
Conveyance or eiicumbiance, procei'dings to avoid, 

§ 154, p 624 

Enforcement of right, proceedings for, § 233, pp. 

715-719 

Estojipel, 

Admissibility on I'ssue of, § 197 
Sufliciency, § 198, ]) (582 
Foreclosure of mortgage on, § 151, p 617 
Loss of I iglit, 

Adniissil)ility, § 197 
Sufficiency, § 198, p 683 
Presumptions, post 

Protection of right, proceeding for, § 233, pp 715- 
719 

Surviving sjxinse or childien, pioc(*edings involv¬ 
ing right, § 279, p 791 
Value, 

Admissibilify, § 233, p 717 
Sufliciency, § 233, p 718 
Waiver of right, 

Admls'i^lbIlity, § 107 

Weight and sufbciencv, § 198, pp 675 68,3 
Exceptions, .illotinent and appraisers, § 219, p 701 
Exchange of homestead (’hange of hornest(>ad, ante 
Excess ovei allowable exemiifion. 

Contract to convey, damages for bieach, § 151, p 
616 

Conveyance of pioperty. 

Lien attaching to, § 149 
Remedy of wife, ^153 
Validity as to excess, § 116 
Mortgagee’s rights as to, burden of proof, § 151, 
p (>17 

Uclaining on payment fur excess, § 224 
Sale of whole piopeity, § 222 
Selection of, cutting off excess, ^ 218 
Suiviving siioiisc or children, 

Sale of, § 291 

Scdection from, § 279, p 783 
Waiver, ciedltors’ rights as to excess, § 188 
Execution 

See, also, Forc*ed sale, post 
Acciuiesccnce in sale iindci, estoppel, § 193 
Estate subject to sale on, exemption, § 70 
Lien, enforceability against, § 97, p 537 
Preliminary injunction against sale on, § 236 
Protec*tion against levy on, § 202 
Purchasers at sale under, rights and remedies of, 
§ 225 
Sale on, 

Abandonment as result, § 166, p 646 
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Execution—Continued, 

Sale on—Continued, 

Waiver of right by consent to, § 186 
Stay of pending appeal, bond, § 236 
Surplus proceeds of sale on as exempt, 8 75 
Wrongful sale on, 

Damages, § 238 
Judgment foi as exempt, § 76 
Executors and administiators, 

Allotmimt as withdrawing piopcrty from admin¬ 
istration, § 280, p 798 
Exprmso of admlnistiation, 

Devise subject to payment of, § 280 
Liability, § 112 

SuiviMng spou‘^o, homestead right as para¬ 
mount to, § 262, p 753 

Sale of property, surviving spouse or children, 
rights as affected hy, 278 
Sur\iving spouse or chidien, pin ties to procood- 
ing involving rights, § 270, p 789 
Surviving wife, loss of light by brooming cxecii- 
tnx, § 249 

Executory contract to sell, abaridonnicnt as lesulting, 
§ 173, p 655 
Exemption 

Distinguislied, f 1 
Estate as, § 3 
Existence of homestead, 

Facts on which dependent, § 293 
Jurisdiction, proceedings to detennine, ^ 226 
Existing debts, comeyauce suhji^ct to, liens enforce¬ 
able against, S 119 

Expenses, setting ajiart, payment as pioreiiuisiU'- to, 
8 216 

Extension, lien on homestead, joinder of spouses, § 
130, p 580 

Extent Amount and extent, ante 
Fart questions Jury questions, post 
False rei>resentations, debts contiacted thioiigh, en¬ 
forceability against, § 112 
Family, 

Brother and sister, iclationship as, § 23, p 446 
Children, ante 

Coiistitiumt momliers survnmg head of family, 
homestead light of, § 2t>5, ]> 766 

Contiiination of nght in fa^oi ut, 8 255 
Oontiiiiiod existence of as essential, § 158 
Contractual status, § 23, p 416 
Dependency as essential to relationship, § 43, 
p 440 

Desertion of spouse or family, ante 
Dissolution of relationship, §§ 158-161, pp G34— 
639 

Rvirience as to, sufhciency, § 233, p 718 
Exeicise of right for benefit of, § 3 
Existenc'e of as essential, § 23, p 445 
Good faitli requirements, 8 23, p 446 
Head of family, post 

Househokhn or housekeeper with, exemptions, § 
24, p 449 

Legality of relationship, § 23, p 440 
Nec*essaiies furnished to, liability as enforceable 
against, § 114 

Number of persons requlied, § 23, p. 446 
Protection of as a whole, § 2 
Reservation only for benefit of, § 10 


Family—Continued, 

Residence of, § 1 

Right as affected by, § 18 
Right to, § 23, pp 444-147 

Social status as essential to existence, 8 23, p 
446 

Support, obligation of as essr'ntlal, § 23, p 445 
Father-in-law, family relationship as to dependent 
daiighter-in-law, § 23, p 447 
Fedeial constitution, state provisions conforming to, 

§ 6 

Fee, characterization as, § 3 
Fee simple title, 

Deed conveying homestead, § 148, p 607, n 21 
Heirs as taking, § 265, p 763 

Surviving sixuise, noci^ssity that interest of dece¬ 
dent should be, § 268 

Fences, 

Division of lot or tract by, § 66 
Occupancy as shown by, § 33, p 458; 8 63, p 
4(>6, n 39 

Fiducialy obligations, 

Rnforci'ahilitv against, § 112 
Suiviving spouse, homestead right as subject to, 
§ 2(i2. p 754 

Filing, 

Appraisement, petition for, § 216 
Claim of homestead, § 214 

Occupancy as established by, 8 33, p 458 
Declaration of liomcstoad, § 46, p 475 
Financial statement^ 

EstopiMd to claim as result of, § 193 
Waiver of right in, § 179, n 00 
Findings, 

Abandonment, pioceedings involving, § 200 
Knforc'oment of right, jirocoedings for, § 234 
Foreclosure of mortgage on, 8 151, p 617 
Fines, liability ns enforceable against, § 108 
Fixtures, 

Encumbrances, restiietions as applying to, § 134, 
p 588 

Exemption as attaching to, § 52 
Forced sale, 

See, also, 

Execution, ante 
Foreclosure of mortgage, iKist 
Application of proceeds, 8 1-1 
Foreclosure of mortgage as, 8 204 
l^rotectioii against, § 263 

Purchaseis at, lights and lemedies, § 225 
Specific jiorfoimaiK c of contract to convey, judg¬ 
ment decreeing as, 151, p 615 
Unlawful sale, titU‘ passing to puichasei, § 225 
Foreclosui’c ot inoitgage, 

Change of hoiiiesti‘ad pending, § 56, n 81 

Entorccmeiit by, § 151, p 616 

Filing of declaration as precluded, § 43 

Injunction against, 228 

Parties, § 117, p 55(i 

Procedure, 8 P 616 

Pioceeds of sale under as exempt, § 75 

Purchaser, rights and remedies of, § 151, p 029 

Setting aside, equity, § 117, p 555 

Sheriff’s dw^l, extinguishment of right by, § 157 

Validity of sale on, § 204 

Void bale, title passing to purchaser, f 151, p 620 
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Foreign state, rein\estnient of proceeds of homestead 
sold in, § 77 

Forfeiture of right, § 1C2 

Creditors’ rights against, § 118 
Husband deserting family, § 159 
Removal fxom premises, § 104 

Temporary lemoval, ^ 100, p 644 
Siiiviving husband, § 2(50 
Forgery^ 

ll()mest(*ad purchased with money piocuied by, § 
112 

Sigiiatnie of wife to encumbi aiice, § 1.T2, p 585, 
n 48 

Foim, 

(’oiueyaiK e or encumbianco, instiiiment of, § l.HO 
Declaration of homestead, § 40, p 474 
I’lopeity constituting, §Ji O.V(i9, pp 502-509 
Fraud, 

Hmden of pi oof as to, § 2.'1.'5, p 71(> 

('hang(' of lioiiiestead oiieiating as, ^ 50 
Comeyance or (*ii( umhi ance, 150 
Estoppel, § 112, 1) 598 

Husband and wife, conveyance oi encumbi ance, 
§ 152, p 584 

Intention to use as shield foi. ^ 50 
I'leadiiig of, injunction pioccH^ding, § 252, p 714 
Tith^ accpiiH'd by, effect of, 55 
Fiaudulent coiiveyanct*s, loifeitiire of light, § 102 
Fieehold estate, charar tci ization as, § 5 
Right as attaching to, § 78, p 517 
Fi(‘ehold(Us, ar>prais.il and allotiiK'iit b>, (1 217 
Fugitive fioiii justici*, head of family, ^ 21, p 452 
Funcial e\i«‘iises. 

Devise subiect to paynuuit of, § 289 
EnfoK (‘ability against, 112 
Futuie, intent to ocdipy in, § 51 , 55, p 150 

Fiituie estate or intei(*st, 

Kxeiiiiition as attadiiiig to, ^ 82 
.loindei in (on\(‘yaii(e ot, 159, p 574 
(ilaniing, business hoinest(‘ad U'^ed loi, eff(*(t of, § 40 
(image, adioining tiact used foi, (>4 
(laiden, 

DiMsion of tract by, claiiii ot hoiii(*stead in, 0(» 
Homestead as including, 08 
Use of aciioiniiig tiact lor, 01 
(iarnishiiK'iit, wioiig1ull> im]iounding iuocchhIs ot 
liomeslead l>y, ^ 258 

(leneial issue, evidcuice adniissible undei, § 252, p 715 
(lift, piopeity ac.quire(J bj, 78, p 519 

1*1 coexisting liabilit\ as eiitoi c‘(\able against, § flT) 
(iood faith, business hoinc'^stead, oc cuiianc y, ^ 40 
(loveining law, 

Tiansfei or encumbrance, 127, 128 
Value and extent of homestead, § 5 
(ioveninieiit, dc*lits due to as enforc'cable against, § 308 
(Joveiniiieiital surveys, selection with reieience to, 
§ 05 

Grandchildren, suiviving children, light to claim as, § 
25(> 

Grancij)arc*iits, family lelationship as to grandchil- 
dien, § 25, p 447 

Grist mill, claiming as exempt, § 08 
Guardian ad litem, surviving childien, representa¬ 
tion by, § 279, p 789 
Guardian and ward, 

Family relationship as bi*tween, § 23, p 447 
Head of family, guardian as, ^ 24, p 454 


Guardian and ward—(Continued, 

Occupancy, sufficiency, § 272 
Right to exemption, § 27 
Spendthrift ward, sale of homestead, 5 203 
Surviving children, 

Assertion of rights by, § 279, p 780 
Rights as affected by acts of guardian, § 257, 
p 747 

Head of family, 

Abandonment of homestead, § 103 
Allotment, proceedings toi, § 48, p 479 
Business homestead, use of picunises, § 40 
Claim of homestc'acl by, § 211 

Constituent immibc^rs of family surviving, rights 
of, § 205, p. 700 

Conveyance liy, renscuit of ceiiit, § 155 
Declaiation, showing as to, § 40, p 474 
D(‘I)(Micli‘nc y as (‘ssential to relationship, § 24, p 
449 

Dissolution of ix'lationsliip, loss of right by, § 
358 

Divoice, evideiic'C' as to, 198, p 085 
Divorced husband as, ^ 24, p 151 
Evidcuicc^ as to, 51, i> 490 
Father, 24, 451 

Gum chan as, 21, 154 

Husband and wile, ^ 21. pp 450, 452 

Sepmation as aflc'cliiig relationship, § 99 
liiipiisoiu^d com let as 21, ji 154 
Jury ciuestion, 51, p 491 , 255 

Living togelhei on jnenus(‘s, 24, p 150 
Loss of light by ceasing to be, 101 
Motliei as, 21, j> 452 
()ccupanc*y ot pn‘misc^, 24, p ir)0 
PiotcHlion of light, p.iitic‘s to pioceechii.y toi, 
251 

K(‘ino\al fioni state, ^ KD 
Right to, 10. 21, jip 448-454 

S(4ectioii l>v, § 47 

Singh' iH'isons, eiicaiinhi ancc's, § 154, p '>89 
Son, light to ex(‘ni])tioii as, 4? 24, p 451 
SiipjioiL, obligation ol as c'sseiilial, ^ 21, p 449 
TemjMirary loss of stahi'-, 4; 15 
Unniained iH'isons, 4^ ‘j i, j) q.55 
Widowei Ol wudow, § 21, p 452 
Hc'alth, 

Ahanclonmeiit, temi>oraiy absence on account of, 
^ 100, p 048 

Busiiu'ss homesti'ad, ahmidonment when cjuitting 
business on ac'connt ol, 177 
Hc'aiiiig, allotment and appiaisal, 

Application ten, (4 48, p 480 
Setting aside leport, (4 219, p 701 
Heirs, alienation, iniwei of, ^ 287 

Contiiiiiation of light in favoi of, § 255 
(-ontiniied CK*c‘Upalion, nc'cessity ot, (4 -72 
Conti act ot sale, attack on validity, § 152 
('oiivi'yance of inleiest, ^ 287 
Descent to, § 242 

Dower, homestead light as siihjcet to, § 205, p 
701 

Duration of right, §§ 271-277, pp 770-781 
Exemption of homestead propeity descending to, 
§ 205, p 700 

Fee simple title, vesting of, § 205, p 703 
Mortgages, rights as affected by, § 205, p 761 
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Heirs, alienation, power of—Continued, 

Occupancy, continued occupation as essential, § 
272 

Parties to widow’s suit to have homestead set 
aside, § 270, p 7«9 

Purchase money mortRage, piioilty of right, § 
152 

Quarantine right, homestead as suiiject to, § 205, 
p 701 

Surviving spouse and children, priority, ^ 2(>4 
Termination of light, 271-277, pp 770-781 
Highways, 

Area abutting on, inclusion, § 50 
Division of lot or tiact by, § 00 
Home, 

See, also. Dwelling home, ante 
Occupancy as, necessity, § 32 

Actual occupancy, § 33, p 458 
Surviving spouse, sol(s*tion of piojKuty occupied 
as, § 207, p 709 

Home ownership, piiriiose of law as to encourage, § 2 

Homestead faim, siguitication, § 1 

Hotel, 

Exemption of piopoity used for, ^ 30 
Stables used in coniuH-tion with, ^ 08 
Householders, 

Appraisal and allotment by, § 217 
Dependency as essential to lelationship, § 24, p 
449 

Pleading, necessity of showing, § 232, p 713 
Eight to exemption, 10 , § 24, p 448 
Suppfirt, obligation of as essential, § 24, p 449 
Unmalin'd jm'isoiis, § 24, ]) 453 
Widowi'r oi widow, fc} 24, p 452 
Housekeeiiei with family, right to (‘xeniption, § 24, 
pp 448—455 
Husband and wife, 

Abandonment of homestead, 

Consent of wite, § 178 

I)('ed by husbiind to wile oi vne veisa, § 172 
Intention as to, ^ 103 

Abandonment of simiusi' Deseitioii of spoust» or 
lamilj, ante 

Allotment, apidication for, 4S, p 479 
Assignment of rents as stsuiity for moitgage 
dc'bt, § 130, I) 508, n IS 

Pouiidaiy agieemeiits, )(uiidei in, 130, p 571 
Pusiness homestead, coii\eyanc<' oi ('iicuinbi ance, 
§ 130, ]) 570 

Change of homestead, ^ 50 

Joindei in coiitiact toi, § 130, p 573 
Chattel moitgage on iniiuovenieiits, loinder in, 
130, p 572 

(3aim of hoini'stead, wife as entitled to make, § 
211 

(’ommiinitj piojM'rty, ante 

Conditional consent, c()n\eyance or encnmbiaiue, 
§ 132, p 582 

Conditional conveyances, joinder in, § 130, ji 
572 

(’onsent Coineyarice or encumhrance, jiost, this 
head 

Coiisidoiation, consent to tiansfer or encum¬ 
brance, § 131 

(’ontiait of puichase, alienation of homestead 
held under, § 130, p 570 
Conti act to convey, joinder in, § 130, p 573 


Husband and wife—Continued, 

Conveyance or encumbrance. 

Acknowledgment, § 137, p. 503 
Avoidance, § 152 

Consent and ioinder, §§ 129-132, pp 560- 
585 

Abaiidonnieiit, § 178 

Allotment of homestead or cash in lieu 
of, 151, p 614 

AssigiiiiK'iit of mortgage, § 130, p 581 
business hoiiK'stead, § 130, p 570 
Community piopeity, § 130, p 570 
(^)iidemnati(m pioceeds, § 130, p 571 
Conditional consent, § 132, p 582 
(’oiisidi'i ation foi, § 131 
Delnery of deed, § 132, p 582 
Duress, § 132, p 585 
Kstoiipel, § 142, j) 600 
Fiaiid, § 132, p 584 

Impiisonment of husband, ^ 130, p 570 
Insanity as afftn-ting, 132, p 585 
Joint property, § 130, p 570 
Knowledge as aflfecting UMpiiiement, ^ 
130, p 570 

Deased premises, § 130, p 571 
Minoiity as affecting, § 132, p 585 
Natuie of, § 132, pp 582-585 
Necc'ssity, § 130, pp 566-581 
Oial or written (‘onsent, § 132, p 583 
Paitifular tiansactions, § 130, jip .571- 
581 

Piojierty in excess of exemption, § 130, ji 
570 

Katilication, § 132, p 584 
Eeality of consent, § l.'t2, p 584 
Eevnal of liability, § 130, p 581 
Si'parate insti iiments, § 1.32, p .584 
Signature alone as suffit lent, ^ 132, p ,583 
Statntoiv piOMSioim, § 7 
SiibM'cpieiit agieements affecting lialulity, 
130, j) 581 

Siilh(‘ieii( y ol, J} 132, pp 582 ,585 
Ti ans.K tioiis iK'tweeii spouses, § 130, p 
576 

Estoppel, in 142, pp 597-()05 
Husband alone, effect of, in 124 
Si'tting aside, joinder iii action to, § 1.54, p 
622 

Title com eyed, in 148, p 607 
Chops, joinder in moitgage on, § 130, p 571 
Det lai atioii of lioinestead, <n 46, p 475 
Dedu .ition, joind(*i in, § 130, p 57.3 
Deduction from benefits, § 12 
Descent, (onsent of wife to alienation, § 1.30, p 
572 

Deseition ot sfKuise or family, ante 
Disclaimei of water rights appiiitenant, § 130, 
p 571 

Disputed claim, joiiidei in release of, § 130, p 572 
Divoice, aiit(» 

Dower, joindei foi lelease of, § 1.32, p 5S2 
Dili ess, loiiider in conveyance or eiicnmbrance, 
§ 132, p 585 

Easement, joindei in grant of, ^ 130, i> 573 
Ejectim'iit, wife’s right to di'fend against, in 153 
Eiicumbranc'e Conveyance or encumbrance, ante, 
this bead 
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Husband and wife—Continued, 

Estoppel, 

Acts of either spouse, § 195 
Necessity of as against both, § 193 
Wife as affe<*ted by acts of husband, § 142, 
p (i04 

Wife voluntarily joining in conveyance, § 
139 

Exchange of homestead, joinder in, § 130, p 571 
Extension of liens, joinder in, § 130, p 580 
Family relationship as bc'twocm, § 23, p 447 
Forgeiy of wife’s signature to enciimbiaiice on 
homestead, § 132, p 585, n 48 
Fraud, joinder in conveyance or encumbrance, 
§ 132, p 584 

Future interests, joinder in conveyance of, § 130, 
p 574 

Head of family, § 24, pp 450, 452 
Recjuiiements as to, § 24, p 448 
Separation as affecting relationship, § 90 
Improvements, joinder in eiicuinbi ance for, § 130, 
p 580 

Incompetency of spouse, conveyance or encum- 
biance, § 130, p 577 

Insanity of one, conveyance or encumbiance, 
§ 130, p 577; § 132, p 585 
Intervention, protection of interest of wife, § 117, 
p 556 

Joinder Conveyance or encumbrance, ante, this 
head 

Joint ownership, piojK'itv held in, § 88, p 526 
Joint tenancy, conveyance or oncnmbiance of 
propel I y occupied as, § 130, p 570 
Tx»ase of iiromiscs, joinder in, § 130, p 574, § 
148, p 607 

T^eased premises, joinder in assignment or sur- 
lender of l(*ase, ^ 130, p 571 
Licensees, joinder in giant of, § 130, p 572 
Living apait, by, § 161 

Ixist deed, loinder in replacing, § 130, p 572 
Minoials, joinder in conveyance of, § 130, p 571 
Minority of wife, convc'yaiice or eruiiinluance, § 
132, p 585 

Mistake, joinder in conveyame oi enc iimhi aiiee, 
§ 132, p 5.S5 

Mortgage's, loinder in, § 130, p 573 
Action to foreclose, 151, p 618 
N(‘W lionic'stead in name of wife, § 77 
Occupation by wife as sutlicient, § 24, p 456 
Option on lioinestead, joindei in, § 130, p. 571 
Oral consent, ooiiveyiuico or encumbrance, § 132, 
p 583 

Ownership of adjoining tiacts, occupancy, § 34 
Pailial alienation, joinder in, § 130, p 572 
Paitition, 

Arbitration of diffeiencTs aiising on, § 130, ]> 
571 

Consc'nt to, § 130, p 572 

Power of attorney, conveyance or encumbrance, 
§ 132, p 583 

Proceeds of sale or mortgage given to wife, (‘ffc'ct 
c»f, § 71 

Property of wife, husband’s right to homestead 
in, § 90 

Protection of right, paities to proceedings foi, 
S 231 


Husband and wife—Continued, 

Purchase money, joinder in encumbrance for, § 
130, p. 579 

Ratification, joinder in conveyance or encum¬ 
brance, § 132, p 584 

Redemption, joinder in relinquishment of equity 
of, § 130, p 574 

Renewal of lien, joinder in, § 130, p 580 
Residence of wife, right as affected by, § 18 
Reversionary interest, joinder of conveyance of, 

§ 130, p 574 

Revival of liability on mortgage, joinder in, 

§ 130, p. 581 

Right of way, joinder in grant over, § 130, p 573 
Right to, 8 26 

Selection of homestead, § 47 
Separate claims by, 8 13 

Separate instruments, joinder in conveyanc*e or 
encumbrance by, § 132, p 584 
Separate pioperty, p<)st 

Separate tracts owned by, right to homestead in. 
§ 91 

Separation of siKiuses, post 

Setting aside eonvoyance, joinder in action for, 
§ 154, p 623 

Sheriff’s deed, effect as to rights of, § 130, p 572 
Surviving sjxiuse, post 

Tenants in common, pioperty held as, § 88, p 526 
Timber, consent and joinder in conveyance of, 8 
130, p 572 

Title 111 , sufticiency, § 78, p 518 
Transfer (’onveyaiico or (‘ncuinbraiice, ante, 
this head 

Trustee, conveyanw" to, joinder in, § 132, p 582 
Vested nglit, § 4 

Veto against alienation and encuinbrana's, § 4 
Waiver of right, 8 180 
Joinder of, 8 184 
Wife’s right as to, § 2(> 

Will, joiiidei in conveyance or eneumbraiice by, 
§ 132, p 583 

Identity, liurden of proof as to, § 233, p 716 
Illegitimate childien, 

Surviving children, right to (hum as, § 256 
Unmarried dc^btor suppoi Ling, 8 ‘-^8 
Impairment of rights, 8 6 
Implied reixial, statutes i (dating to, § K) 

Implied waiver, light of homestead, 8 185 
Imprisonment, 

Abandonment as result of absence necessitated by, 
§ 166, p 640 

Head of family, effect on relationship, § 24, p 452 
Improvements, 

Attorney’s ft'es for collection of amount due for, 
lien of, § 113 

Debts contracted prior to, enforceability, § 98 
Encumbrance for, 

Joinder of sixiuses, § 130, p 580 
Restrictions to liability for, § 134, p 586 
Exemption as extending to, § 69 
Husband making, wife’s right as defeated by, § 
157 

Liability for ns enforceable against, 8§ 105-107, 
pp 546-549 
Materialman’s Hen, 

Enforceability against, § 106 
Joinder of spouses, 8 130, p. 571 
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Improvements—Continued, 

Obligations Incurred for, § 105 
Occupancy, making of as showing, § 33, p 460 
Purchase money obligation or debt contracted for, 
eiiforeliability, § 102 

Purchaser under void contract, lien for, § 155 
Surviving spouse, reimbursement foi when occu¬ 
pying as life tenant, § 265, p 765 
Value, deduction for in determining, § 62 
Value increased by, effect of, § 61 
Void conveyance, allowance for to purchaser tak¬ 
ing title under, § 148, p 608 
Wages, lien for as enforceable, § 106 
Inconsistent declarations, estoppel resulting, § 142, 
p 604 

Inconsistent use, abandonment as result of, § 171 
Increase In value, 

Effect of, § 61 

Equity, enforcement of claim against, § 202 
Re-allotment in case of, § 220 
Surviving spouse, effect of, § 270 
Increase of exemption, validity of law incieasing, 
§ 94 

Indebtedness Liabilities enfoiceable against, post 
Indivisible unit, homestead as, § 52 
Infants Children, ante 

Infringement of light, right of action for. § 227 
Inheritance, sursuving spouse or child, right of as 
distinct, § 265, p 756 
Injunction, 

Rond, conilitions to granting of, § 256 
Decree of, relief granted, § 256 
Judicial sale of, § 228 
liacbes, effect of, § 250 

Piiichasei of homestead, piotection of rights by, 
§ 151, p 614 

Surviving wife, § 270, p 784 
Injury, judgment for as exempt, § 76 
iniioient purchaseis Rona tide purchaseis, ante 
Inquiry, purchasers or encunibiaiicers, duty of mak¬ 
ing, § 148, p 611 
Insane poisons, 

Aiiaiidonnieiit, confinement in asylum as insulting 
in, § 166. p 64(i 

Husband or wifc% joindei oi consmit to con\ev- 
ance or encumbranci\ § 1,50, p 577, § 152 
p 585 

Surviving wife, 

Efre(*t of, § 248 

Waiver of right by guardian, § 240 
Insolvency, 

Necessity of, § 20 

Suiviving childicn, right as dependent on, § 257, 
p 745 

Surviving wife, insolvency of estate as affecting 
right. § 245, p 750 
Instructions to jury. 

Conveyance or encMimbrance, proceedings to avoid, 
§ 154, p 628 

Protection and enforcement of rights, § 234 
Insurance, 

Proceeds of as exempt as, § 74 
Surviving spouse, obligation to insure, § 265, p 
765 

Surviving wife, receipt of as affecting right, 
247, n. 35 


Intent, 

Abandonment of homestead, § 165 
Evidence as to, § 198, p 676 
Jury question, § 190, p 684 
Acquisition and establlshirnent, §§ 30, .51 
Business homestead, dedication as, § 40 
Evidence as to, 

Admissibility, § 51, p 487, § 235, p 716 
Sufficiency, § 51, p 488 
Repudiation of, loss of right by, § 157 
Interest Estate or interest, ante 
Interrogatoi les, surviving spouse or children, con¬ 
test of claim 01 right, § 279, p 795 
Intervention, 

Erif<»rcement of claims, proceedings for, § 117, p 
556 

Wife, husband’s suit to recover homestead ex¬ 
changed for other land, § 1.54, p 622 
Intestacy, surviving children's rights as dependent on, 
§ 257, p 745 

Intiudei, possession by as sufficient, § 80 
Investment, sale of homestead for puipose of invest¬ 
ing in another, § 71 

Involuntary cimversion, proceeds of as within ex¬ 
emption, §§ 7.5-76 

Irregularities, declaiation of homestead, § 46, p 477 

Tingation canal, right to claim as, § 68 

Issues, 

Conveyances or encumbrances, action to avoid, § 
154, p 624 

Proceedings for protection and enforcement of 
rights, § 232, p 714 
Joinder Husband and wife, ante 
Joinder of parties, protection and enforcement of 
lights, § 251 

Joint o<*cupancy, establishment bv, § 58 
Joint ownership, surviving spouse, s(4ection of home¬ 
stead in projH'rty owned jointly, § 267, p 769 
Joint tenancy, 

Characterization as, § 3 

Homestead light as to projierty held in, § 88, pp 
52.5-528 

Joint wills, estojipel as result of, § 2(;o 
Judgment or decree, 

Allotment, priK-eerlings for, § 48, p 480 
Claims against, proceedings to enfoice, § 117, p 
558 

Conveyance or encumbrance, piiKeediiigs to avoid, 
§ 154, p 629 

Enfon'oment of judgment on claim against, § 
117, p 558 

Enforcement of light, § 230 
Foieelosuie of mortgage on, § 151, p G17 
Injunction, § 256 
Lien of, 

Conveyance or encumbi aiice as affecting, § 
149 

Enforceability against, § 97, p. 537; §§ 109- 
111 

Priority. §§ 109, 116 
Protection of right, 212, 2.56 
Reducing claim to judgment as barring right, 
§ 109 

Surviving spriuse or children, setting apait, § 
279, p 795 
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Judicial proceedings, 

Kstoppel by position taken or admissions in, § 
194 

Protection of, § 201 
Judicial sales. 

Application of piocoeds, § 121 
Protection as af;ainst, 20."1 
Surplus piocecds as exenijit, ^ 75 
Juiisdiction, 

Allotment or setting: a]>art, ^ 216 
(Maims against, entoui'mcnt of, § 117, p 555 
Piotcction or iC(*oveiy of liomcstc'ad, ^ 226 
SuivJMUfi: siKUise or cliildien, piotcction ol rights, 
§ 270, p 786 
Jury questions, 

Abandonment of homestead, § IJM), p]> 6S,V6S6 
A('qiiisition and est .ihli'^hment, 51, p 401 
Claims against proceediiiRs to entoice, 117, i> 
557 

(Vmvev.iiice or encumbiance, pioceedings to avoid 
§ 154, p 628 
Dedication, ^ 2.‘ir) 

KnfoKcmeiit of right, § 225 
Estopix'l to claim, § 100, p 686 
Existence of lioinestead, § 2,‘k5 
Head of family, 225 
Oc*cupancy, ^ 225 
Protection of right, § 225 

SurMving spouse oi dnldicn, pioceedings in¬ 
volving light, ^ 270, p 7f)2 

Killing husband, suiviving wife*, loss of light bv, 
§ 240 

Kinds of homesteads, § 1 

Knowledge, husband and wif<*, (onveyame executed 
by husband alone, 120, i> 570 
Jja( lies. 

Homestead rights invohed, dc'b'iise as available, 
152 

Piotection of rights, effect of, § 220 
Sni\ning sjionse oi children, asseition of light, § 
270, p 786 

Last illness, expenses of, enfoiceability against, 112 
l^avv coiiits, sniviMiig sixnise oi (hildien, luiisdu- 
tioii ot j)ioceedings imolMiig lights, ^ 270, i> 788 
Law (piestions, abandonment of lioinestead, ^ 100, 

pp 682-686 

Jjaws Statutory piovisions, jxist 
JiCased pn'inises, 

Ibiildiiig elected on, exemption, § 52 
llnsliand and wufe, assignment oi suiiendei of 
lease, 120, j) 571 
L('as<‘h()ld c'^tale, 

Iloinestc'aci light as attaching to, 85 
SuiMMiig sixiuse or child, claim of homestead in, 
2(>8 

Lead's, 

Al>ai)donm('nt of hoinest(‘ad, ^ 175 

A((<‘ptanie of lease as estahlishing, § 108, p 
678 

Ibisiiiess homestead, § 177 
Ibnding otlcst ol lease not signed hy wife, § 118, 
|) <*>07 

l{nsim*s,s hom(*st<‘a(], ahandonment h.>, ^ 177 
Excess ovei statiitoiy exemption, \alidity, 146 
Husband and wife, loindei in, 120, p *574 
Nonjoindei of wife, estoiijiel, § 142, p 600 


Ijcuises—Coiit 1 nuod, 

Snr\ning w'lfe, ahandonment of homi'stead hy, 
§ 272 

Leaving premises Kc'inoval tioiii piemises, post 

Legal signitication, 1 

Eevy, 

(laim of homestead hefoie, ne<*('s-itv, § 212 
Notice of light, duty of gning, § 208 
Piot(*<ti()n against, § 202 
(gnashing of, couit’s own motion, ^ 220 
Lexying olh((*i, allotment, dut.> in ies]>ect of, § 216 
Liabilities entoiceahle against, 62-122, pp 522- 
562 

Alimony, iiidgmenf foi, 110 
AjiplK .ition of pi(>(i*eds of sab*, 121 
Attorney’s fees, § 112 
Ibiiden ol inoof, 117, p 557 
IbisiiKsss homestead, 115 

(Miange in foim aft(*i acqnmng piopeitv, § 06 
(^hange of homestead, prioi debts and lit‘ns, ^ Of) 
Comimtation, § 116 

Conveyaiue oi encnmbianee, enfoiceability aftei, 
§ 110 

Costs, ^ 112 

(’iimiiial proseeiitioiis, costs in, § 108 
Encumhiaiicc to secure joinder of spouses, § 120 
p 570 

Eiicumhi ances, loans and advanc*CN used in le- 
inoMiig, 107 
Estoppel, 118 

EMdenccs pioceedings to enforee, § 117, p 557 

Exhausting other piopeity, § 120 

Fines, 108 

Foif(‘itnie, 118 

(lov<‘rnmeiit debts, § 108 

lnipio\ (‘iiK'iits, 

l)(4>ts (onti acted juioi to, ^ OS 
Liability foi, 105 107, fip 516 540 
Joiiidei of (laims and eausi‘s, § 110 
Judgment, 100-111 

Pro((‘edings loi onfoiei'imMit, § 117, j) 558 
Jill isdietion ot jnoc(‘(‘dings to (‘iiloKe, 117, p 
555 

Jury (pu'stions as to, § 117, ji 557 
Liahiliti(‘s (‘xisting Ix'fon*, 

Aiqnisition ol pioi)(‘ity, J)5 
Establi'^liment, f)7, pp 52() 520 
Liahilitv antedating law\ ^ 04 
laxal assosf^ments, 108 
N(‘t (‘ssai i(‘s, debts due toi, 114 
Failles to pi()C(‘edings, 117 
J»euaUii*s, 108 

Pleading, jinx t‘i‘dings to (‘iifoice, § 117, p 556 
Pie-existing liabilities, diangi* in loim of, 06 
Pioc(HMbngs loi enloi((‘iniait, 117-121, pi> 555 

5t»2 

JOotedion of inopeity, lial)ilit.\ for, §§ 105-107, 
pj) 5 l(i-540 

Pm chase money oldigations, 1(K)-104, jip 541- 
515 

Surviving spouse or (hildren, hoiix'stead light of, 
§ 2()2, ]) 752, 28J)-2!)1, pp 807-811 

Time ot conli acting, 116 

Toils, judgment toi, 111 

Transfei to s(‘cuie, joinder of .spons(*s, § 120, p 
570 

Tiial, piucwdings to eiitoice, § 117, p. 557 
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Liabilities enforceable apiinst—('Continued, 

Waiver, 118 
Liberal const i notion, 

Declaration of llonlO‘^tea^i, § 4H, p 476 
Statutes I elating to, 8, p 4.*1S 
Licenses, hiishaiul and wife, joimlei, § 180, p 572 
Liens, 

See, also, Knc iiinbi ances, ante 
Alimony, judgment foi, § 110 
Contract liens, cMiforceiiient, ^5 151, p 614 
Conveyance or encumbrance, eiiloiceability aftei. 
§ 1*10 

Cl cation of, § 125 

Date of deteiminiiig lights nndei, § 148, p 608 
Knfoiceability against, piior liens, 07, p 58(> 
Exhausting othei piopeitv to, § 120 
Extension oi lenewal, loindei of stioiisos, ^ 180, 
I) 5 SO 

Illlpro^ (‘iiients loindei of spouses, § 180, p 571 

.Iiidgnieiit, iiriontv. § 100 

K(‘eping alive, ^ 122 

Loans ()i advance's to disc*liarge, § 107 

Moilgagc's and dc'C'cJs of tiiist, post 

IV'i fc'c t mg, ^122 

Setting aside or canc'elling, pleicliiigs, ^ 154, p 
628 

Sininlatoc] lic'iis, piotc'ctiori of sulisoipient holdeis, 
§ 1 IS, I) (W 

Subiogilion, pc'ison jiaviiig otf, § 181, p 587 
SUMlVlllg 'Spouse' Ol < llllcll ('ll, 

Mlolinc'iil siibiect to, § 270, ii 701 
Asseition of iiglil, 270, ]i 785 
Oidei sc'tting apait ns atlc'cting, § 280, p 707 
Ib'dc'inption fioiii, ^ 288 
Wanei of liomestc'ad light, piioiity, § 188 
Life c'statc's, 

(Mi.n actc'i izat ion as, § 8 

De\ise of, debts enforcealile against, § 280 
Itiglit as attaching to, SI 
Setting off boniesteaci in ic'spect of, § 218 
S^I^l^lng spouse, 2<i5, j) 750 
Value ol, cletei niination, 4} (»2 
Liinilalion of actions, 

(Vunevance, deteiiiiinalion of ^aliditj, § 158 
lOotC'ction <d light, 280 

1 j 1 \ mg ap.iil, liuslr.md and wife, lioniestead c*haiaetei 
as aOc'c tc'cl, 1(51 

Loans, liens oi eiic iiiiibi .me c's dwiiaiged by, liainlitv 

loi, 107 

Local assessments, liabilit> as enforceable against, 
108 

Location, uib.in lioinc'.stc'ad, 58 

Lodging place', occupancy as, sulliciency, 35 

lanig lioineslc'ad. 

Allotment, jii oct'edmgs foi, 4S, i> 470 
(Vmstitutional jnovision foi, ^ 1, n 7 
Loss of right, § 157 

Attempted (on\e\ance rescinded lieloie consiiin- 
ination, 178, p (J58 
liniden of pi oof as to, § lfM> 

Cessation of occnjiancy, § 16-t, nn 70, 71 
(5)n\eyanc*e resulting in, § 178, p 658 
Deseition or abandonmenl as ic'sulting in, § 15?) 
Dissolution of family lelationship, 158-161, pp 
( 581 - 6 . 8 ?) 

Di\oice, § 160 


T^oss of light—Cemtinued, 

Dower interest, acquisition as resulting In, 9 173, 
p 654 
Evidence, 

Admissibility, § 1?)7 
Siiflicieiicy, 9 1?18, p 688 
Frandiileiit conveyance, § 1(52 
Head of farm I v, ownoi ceasing to be, § 164 
New homc'stead, acquisition of, § 170 
Uemo\aI fiom jn onuses, 164 
Itemo\al from state, § 164 

Lost dc'c'd, husband and wife, joinder in replacing, § 
180, p 572 

Maiontv, dependent members of family reaching, loss 
of light, § 158 

Maiidatoiy luoMsions, constitution, § 8, p 438 
Mai I lage 

Loss of light by subsequent niaiiiagc', § 157 
Vro])cify acquiic'd by, pre-existing liability as 
c'lifoicc'ablc' against ?)5 

SniMVing cluldien, teriiiimition of nght on, § 
275 

Maiiic'd women, 

StN', also, Ilnsband and Wife, gc'iierally, ante 
Con\evaiKe of homestead bv, § 128, n 8i) 
.lomdei of biisband, § 1.80, ]> 5(5?) 

Doclaiation of bomesleiid, ac know Ic'dgmc'iit, 46, 
p 476 

M.iishalmg liens, determination of right in suit foi 
§ 228 

Mastc'i and seivant, housekc'c'per, right to exemption, 
§ 24, p 451 
Matenalmen’s hens, 

Entoi < c'lnc'Dt against ^ 07, p 587 
Iinprovc'inents, entoiceahility against, § KKl 
Matc'nals, exemption as me biding matc'rials foi erect¬ 
ing oi leiiaiimg dwelling, § (>?) 

Mattc'i of light, exemption aii‘-ing as, ^ 210 
Maxiirnini amount, enlarging homc'stead alic*adv a*^- 
ciuiiecl to, ^ 5(5 
Mechanics’ Ik'hs, 

Enfoi c cabilitv agaiTi'-t, J? ?>7, j> .5.87 
ImiMo\emc'nrs, c'lifoic eabili(> ag.iinst, § l()t> 
Simulated lic'ii, eiifoicemeiit b> bona fide pui- 
cliasc'i, 148, j) (K)?), n 56 

Mei ger, 

SniMvmg c llllcll ('ll, iiglits of, 265, p 756 
Snrvn mg spouse, estate of. 277 
Mines and mmeials, 

Husband and wife, coineyance of minerals, § 
180, ]> 571 

Sni\iMiig spouse, mining lights and loyalties, § 
26.5, p 7(56 

Minois Cbildic'ii, ante 

Mist.ike, husband and wufe loinder in conveyance or 
c'lic ninbi anc c', § 182, p .585 
Money 111 lieu of, {j 1.51, p 614 
Moial chaiactei, i ('quiic'inents as to, § 21 
Moitgagc's and deeds of trust, 

Sec', also, Enenmbi ances, ante 
Abandonment of homc'stead, § 174 
Acknowledgment, § 187, pp 592-.5n5 
Allotment in mortgaged premises, § 81 
Asseition of right as against mortgagee, § 97, p. 
539 

Attack on validity, nature and form of action, 9 
153 
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Mortga^^cs and deeds of trust—Continued, 

Avoidance of, evidence, § 154, p 625 
Bona fide purchasers, § 148, p Gt)8 
Cancellation, 

Persons entitled to, § 152 
Restoration of status quo, § 150 
Community propertx, 

Declaration filed subs(‘quent to nioitgage, § 02 
Mortgage on by wife to linsluind, ^ 120 , p 570 
Estoppel, wife joining in, § 120 
Excess ovei statutory exi'iniition, § 140 
Exec*utois and adnunisti .itois, 284 
Foiedosiiio ot moitgage, anti‘ 

Ileus, rights as afTo<‘ted b>, § 205, p 701 
Husband and wife, joinder in, 120, p 573 
Moitgage betweiui, § 120 , p 570 
Impi oveineiits, 

Rostriftion to liability for, § 124, i> 580 
Validity of mortgage to secure i el ease ol 
jiulgineiit on lien foi, 105 
Infirmities in, direct attack on \alidity showing, 
152 

Lion of, priority, § 118, p (>07 
Lienors, avoidaiue hy, 152 
Nonjoinder of wife, 

Avoidance by mortgagees § 152 
Estoppel, § 142, p (UK) 

Pleading, sotting aside oi cam oiling, § 154, p 
622 

Possession, moitgag(H‘’s right to, § 148, p 008 
Prior defective conveyanc'cs, § 140 
PiocmJs of as within exmiiption, {5 71 
Purchase money, lestiutiori to liability foi, § 121, 
p 586 

PuKhaso money secured by, enfoi cement agaiiisl, 
§ 101 

Recoidiiig of, § 128 
Release of lioiiiestead, necessity, § 126 
Release ol part ol land iioiii, § 148, p tU )8 
Rents and piohts, § 117, ji 558 
Rights and iciiiedies of mortgagee, 147 151, pji 
607 620 

ScH'ond inoitgagee, ledeinption by, 140 
{Setting aside, persons (uititled, ^ 152 
SurviMiig husliand, light to moitgage, § 286 
SurMMiig sjKnise .uid childieii, rights as subject 
to, 262, p 754 

SiirMMiig wife, joinder in dining coverture, }) 
241 

Value diniinisluMl by, ainoiint allowable as at- 
feded, ^ 56 

Waiver of right in, 183 
Mother, head of family, f? 24, j) 452 
Motion, protect ion of lights by, § 220 
Motor veliulos, lecUless oiH*ratioii, pnoiity of lien 
of pel soils injuH'd by, § 111 
Muiuci]ud ( 011)01 atiuns. 

Extent of homestead in, 57 

Noiuontignous jiarcels lying within and without, 
§ ()5 

Riiial lioniestead, extending limits to include* ^ 
58 

Rural homestead wdthiii, {j 52 
Naked legal title, light as attaching to, § 78, p 518 
Naked possession, siithcieiK y, 7 !), 80 
Nature ol interest, §8 2 , 4, pp 432-425 
Spouse or children, § 4 


Nature of pioperty, §5 52-55, pp 492-496 
Necessaries, debts due for as enfoieeable agamst, $ 
114 

Necessary i>arties, protection and enfoi c*ement of 
light, proceedings foi, § 231 
New homestead, 

Abandonment as result of acqui'sition of, § 170; § 
108, p 678 

IjOss of light by acquisition of, § 157 
Sale of lioniestead for purpose ol investing in, § 71 
SurviMiig six>iise, purchase with proc*eeds of old 
homestead, § 267, p 771 

SiiiMMiig wite, ahaiicloiiment by acquisition of, § 
273 

Next friend, surviving cliilclioil’s iiglits as affected by 
acts ol, <1 257, p 747 

Next of kin, siiiviving wife, paitic's to suit to have 
lioniestead set apait, § 270, ji 780 
Nonresidence, attacdiment, homestc'ad as subject to, 5 
117, p 555 

Noiiiesicieiit aliens, light to cdaini, § 17 

Notaiial ac'L, waiver of right by, iiei ossity, ^ 181 

Notice, 

Allotment, 

Application for, § 216 
Pioteedings lor, ^ 18, p 481 
Claim of homt^stead, 

Nc‘C<‘ssity of, ^214 

Pleading of, ^ 232, i> 714 

(''()n\eyan<*e 01 encumliraiKC', mortgagee' or pur- 
c'liaser as dunged wiLli, § 118, p 610 
liOvyrng oHicei, ^ 208 

Sunning spouse or childion, proceedings in- 
voUing lights, § 270, p 788 
Number, family, requiiemeiits as to, § 23, p 416 
Oath, appraisc'is, 217 

Objections, allotinent, inoc'c^edings loi, ^ 18, p 481 
Oc'cupaiKj, 32-41, pj) 458-170 

See, aKo, Use ot piopeity, jiosl 
Abandonment of intention to occujiy, § 33, p 460, 
^ 11 

Ac*(iim 1 of light on, § 40 

Actual occupancy as essmitial ^ 33, ])p 458-402 

Aginultuial punxisi's, use tor as showing, ^ 36 

Buna tides, § 25 

Bui den of pi oof, ^ 51, p 486 

Business lioniestead, § 40 

Business puiposi's, use loi as suliiCH'iit, § 36 
(Cessation ot, 

Filing notice of edaim on, ^ 166, p 648 
Loss of light by, § 157 
( 2 innge ot, efft*et of, ^ 41 
(’lianutei ot, § 25 

(’diiipaiatne c'xtmit of use for otlior puri>oses, 4? 
26 

Continuity of, § 41 

('oiiLiniious actual occiixiation as essential, § 161 
Chilli vat ion as, § 22, p 458 

D(‘claiation of homestead without, § 46, p. 477 
Delay in, eftcc-t of, § 32, p 161 
I)esertc‘d family, § 151) 

Divoice, husband’s occupancy subsequent to, § 100 
Estoppel, § 103 

Fencing and improving land, § 33, p 458 
Future tune, intent to occuiiy at, § 33, p 459 
Guaidian and ward, sufficiency, § 272 
Head of family, necessity, ^ 24, p 450 
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Occupancy—Continued, 

Hons, (ontiniiod ocvnpation, § 212 
Hotel i)MijM)ses, iis(» loi, § 

Hiisb.ind and wife, ndia((Mit tracts owned by, § 
?A 

Iinpio\cin(‘iits, inakiMj; of, ^ .Tt, p 4(>() 

Ira use tor otlna jaiiposes, .*{(> 

Intent lo occupy, .‘Jl 

AclmissibilitV ot cnidcMKC' as to, p 71<» 

N(M(*ssl(^, § rto 
Joint o ciipancy, .‘IS 

Jni> c|ii('stioii as to, r>1, j) 4!)1 , § li.'VS 
JacMi aMjmiecl inioi to, (nitonealality, § t)7, p 
fj.-tT 

Mo(]t‘ ol, § Ik") 

Nc((‘^^ily, 

Adual oc(np.^lc^, .Tl, pp ir»S'4(»2 
Nc'w !ioinc'ste.id aflcn sale' of, 77 
Notice* ot, pincba''C‘i oi iiioi taa>;c*e as cbaiffeablc* 
w illi, 14S, jj (Mo 
Otbc'i plope]t^, cfl(‘c t of, t:; .‘U 
IMc’achiijj ol, *} ]> 71‘{ 

l»(issesM)i> iiil(‘ic'st b^ as siiflic leiit, § SO 
l*i(*])aiatoiy acts, intc'iit to occiiiij ac(*onipanied 
.Tt, ]) 40') 

l*ic'S(*nt iijilit of as essential, § <S0 
Ib'niainclc*!man SJ 

It(*l)(‘al of boni(‘st(‘acl law, occ ujiancy aftei, 
p 4()1 

1{( sicl(‘n( (*, use* toi jaiiposc's ollic*! tlnin, ^ JIO 
l{U*sn](*nt nil ck ciipaiicA as essmtial, .‘15 
Sc'lectioii as ic'sultiiiR in, ^ 41 
Sc’lection by tinieot ac cpiisition, § 41) 

Sbani occnpan(^ ‘1.5 
S])ons(‘ Ol ( bilclrc*!!, i it;bt ol, 11 4 
Sui\ i\ iiiR biisbaiid, 

Miaiidoniiieiit by failnie to ofcupy, § 27.‘1 
Umlit of, § 250 

Sur\i\inK sjioiise and cbil(li(‘ii, necc'ssity, 272 
SuiNivini; spouse*, ii)?bt of, 205, p 75J) 

Sum iviiip: w ite, 

lliiiclcni of i>roof chi issue ot, ^ 270, p 702, u 
SO 

Ki^bt as clei>c*ii(lent cm, ^ 24.'1, p 720 
TeiiipoiaM absc'iice, ^ 41 
^rc'inpoiaiy obstac lc*s to, .‘l.‘l, ji 401 
Tenant, siitbc lenc y, ^ 111 
Time of, § Jl^I, p 101 , {{ 41 
rnlawlul use* of j)i c'lniscys, ^ ,‘10 
Use* loi juiiiioses otb(*i tlian lesidc'iicc*, § ,'10 
Offei to si>ll. Abandonment b>, ^ 100 
Oil and j:as, sumimiij; spouse, nj^bts as to as life ten¬ 
ant, 205, p 7(‘>0 
OiX'iation and effect, 

Allotmc’nt and appraisal, § 220 
(5)nv(*> am (' and encumbi ance* of, l.‘10-151, pp 
,5lio-020 

\Vanc‘i of 1 iRbt, §§ lS7-lt)0, jip 001-<*)^>7 
Options, husband and wulc*, loinclcu iii, § I.'IO, p^ 571 
Oial aRiec‘mont, eiicuiiibiance, cieatioii of, § 150, n 17 
Ol ehards, 

Ilom(*s|oad as inclucliiiK, § OS 
Use of a(liac*eiit land foi, 04 
Ordinance's, establishment of homestead, § 51, p 480 
Oiganic law' 

Sec, also. Constitutional piovisions, ante 
Chaiactei of legislation iiermissible under, § 7 

40 C J S —87 1, 


Organic law—Continued, 

Impairment of lights granted by, § 6 
Interest as dependent on, § 3 
Origin of right, § 2 

Oiphaiis, continuation of light foi benefit of, § 257, p 
745 

Oth(‘i jiroix^rty, 

Occupancy of, efT(*ct, § 34 
Owiieiship as aflecting right, § 12 
Siiiyiviiig si>ouse, 

Ow'iieiship of, 250 

Possession of, 247 

Sc'lc'ction of homestead in, § 200 
Outlmildiiigs, o\('mj)tic)n as including, OR 
Outstanding title*, sulisecpient accjuisition of, § 78, p 
518 

Ovc'it ac*t, intent to occupy inanitested by as essential. 

D 31 

Ow'iicisliip of jiiopeitj 
See, also. 

Estate* or interest, ante 
Title, post 

Cessation ot, loss of light by, § 157 
llomest(*ad as c*stablish(*cl by, § 20 
Nc*c c*ssit.\, 78, p .517 

0((U])an(.v in ecuniec rion, § 44 
Sun iMiig spouse* 

lturel(‘ii of jiioof, § 270, p 702, n 80 
Right as limit(‘(l by, § 2(18 
Paic'ut and child, 

Famil.\ lolatioiishi]) l)e*twa*c*n, ^ 23, p 447 
Head ot famil\,l 5 21 pp 451, 152 
Rc*epmc‘m(*iits as to, ^ 24, ]> 448 
Pait e)f tiact oi building, light to claim, (>7 
Paitial ali(*natie>n, husband and wufe, joinder In, { 
130, i> 572 
Pa i Lies, 

(5)ine>ance or encumbrance, avoidanee ot, § 151, 

]) 022 

Kjc'c tineiit, .setting aside homestead in, § 270, p 
788 

Faitoicement of (laims against, § 117, p 550 
Failoic (‘ineiit of light, § 231 
AjHieal, ^ 237 

Foieclosiiie of moitgagc* on, § 151, p 018 
ProUntion ot Tights, ^ 231 
Aj)j)eal, § 237 

SiiiMMiig spouse OI ehildien, piwec'dings involv¬ 
ing lights, ^ 27J), p 788 
Paititnm, 

Abaiidoiimeut, liliiig suit as, 170 
Aibitiatiou of dittc‘ieiues, joinder of simhisos, § 
130, p 571 

Divoice accompanied bj, loss of iiglit, § 100 
Husband and wile*, coiisc'iit to, § 130, j) 572 
Pioceed*- of sale on as c'\i*mi)t, § 75 
1*111 chasei of uudiyicleci inteiest, § 151, j) 014 
Sale iiiidi*! dcei(*e of, § 205 
SurMviikg sjKiiise or cliilcJieii, § 279, p 785 
l*ai tm*i ship, 

liidnulual pioperty oi homestead of imrtiior, lia- 
l)ilit> foi firm’s debts, ^ 89 
Riglit to claim in piojH'ity of, § 89 
Sum iving spouse oi child, exemption as to in¬ 
terest in, § 208 

Waivei of 1 ight by one partner, § 180 
Pasturage, occupancy by, § 272 
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Penalties, liability as enfnr<*eable aRainst, § 308 
Perjury, claim for exemption, forfeiture, § 102 
Permissive lesidence, siitticieiicy, § 78, p r)lS 
Personal homestead status, liens a<‘quirecl prior to, 
H J)7, p 538 

PeiRonal liability, foieclosuic of moitpaf;e on, § 351, 

p 018 

Personal pri\ilojre, exiauption as, § 210 
Personal pioi>ei*ty, exchanjre ot Innnesteiid foi, {i; 72 
Peisoiuil lepicMMitatne, suiMMiip sjKaise or (hild, 
inoitRaped honu'stead, § 284 
Personal iiRlit, natuie as. § 3 
Persons entitl'd to, Itr 28, p]) 412—155 
ronstitntional piovisioiis, 7 
PhysK^al cliauK tm istK's ol pioiieity constituting, 
(Vl-00, pp 502-500 

Physieians and siirpofins, chaiROs loi serMcc's as lien, 
* § 03, n 1)3 

Place allotnumt, heaiiiip on .iiiplication tor, ^ 48, p 
480 

Plat, allotmcMit as leipiiiniR, § 210 
PlajRiounds, 

Homestead as includuiR, <S 
Pse of adi.icent land toi, § (tl 
Pleading, 

AimMidiiK'iit, snivivoi’s [iio< (mmIidrs, § 270, p 701 
(H.iiins aR«iinsl, ^ 117, j) 550 

(’ou\evanci‘ oi i‘ii(*unil)i am e, setting aside oi can 
celliiiR, 154, ]) 023 

Knloneincnt ol iiRlit, 232, pp 711-715 
Foi (8 Icjsnn* of luoitRaRc on, § 151, ji (>17 
Fiaud, 232, p 714 

MortRORcs, settuiR aside oi camelliiiR, § 154, i> 
023 

()(( up.im c, § 232, fi 713 
Piotection of iiRlits, 232 pp 711-715 
SutMvuiR s|)ous(‘ Ol (luldien, pioieodiiiRs to scd 
apait, ^ 271), ji 781) 

Value, 1} 232, ]) 713 

Vendoi’s lien, 1oio(losiiie of, 154, p (>21 
Pony lioincsl(‘ad 

Allotment, pi (x ei'diiiRs foi, 48, j) 470 
S( li(‘dnh‘ tiliiiR ot IS, p IS2 
Slatiitoiy lioinestead as, § 1, n 7 
Popiilai siRiiiluatioii, § 1 
Possession 

Abandonment 

Ij<‘ase of i)icniis(*s rhiiir, 175 
Ih'tcntion allci (oii\i*\amc ol, ^ 173, p (m I 
Dc^^eiled wile, disjiossc'ssKUj, 150 
Kquitable ownei in, iiotne ot inteu^sl, ^ 81 
MoifRaRi'e, 1 iRlil of, 148, [> (M)8 
Piesent iiRlit of as essential, (} 80 
PiucliasiM Ol eiK uinbi .im (‘ 1 , duty ol impiiiy as lo, 
§ H8, p Oil 

It(‘deini>tion jiei lod, lights dm mg, ^ 151, j) 01!) 

§ 225 

l'ossessoi> mtiMi'st, 

NeiTssity of, 40 
Sufliciemw, 80 

Postnnidial contiacts, surviving wife, rights as af¬ 
fected hj, 25U 

Poveity, ahandonmeiit, lemoval necessitated hv, ^ KM,, 

p 

Power of attoiiie>, liiishand and wife, conveyance oi 
encumbiaiK-e, $ 132, p 583 


Pre-emption, honiest(‘ad in land accpiired by, § 55 
Pie-exisling liability, 8 05 
(^hnng(‘ in foim, 05 
(''hange of lioiin*stead, § 00 

Kntoiieability as against, §04, § 07, pp 53C,- 
530 

Piolimitiary inpincfion. o\e( ntion, saU' on. § 23(» 
Pieiiaiatoiy acts, occiipamy acc oiniMiucMl bv, § .'i*3, ]> 
450 § 10 

lOine of 33, p 1(>1 

PiepomUu-am 0 of exidcuKi', abandouim'iit of honie- 
stc'ad, estalili'^hnient by, § 108, p (575 
Pi (‘s(‘i \ at ion ot lionK‘st end, pi (‘sninpl ion laAoiing, 
1!M» 

Pi esninjitioiis, 

Abandoimiont of boinestc*ad, § 3!K> 

Fontuniance of lionu'stcMd (baia<t(M, § 10(> 
Kiiloic enuuit of light, § 233. p 715 
FoH‘(losnie ol moitg.ige, § 151, p (>17 
Indulging to saf(‘guaid. § 2(H> 

PiescM \ at ion and letontion ot, § l‘)G 
Piotcxticm of i iglit § 233, p 715 
Right to (‘xenipt inn, § 51, p 4SI> 

Sniviving ‘^ponse, cdection to lake distnbutnc* 
sbaie. § 252 

SimiMiig spouse Of cbilduMi, pio(<‘edings ln^ol^- 
iiig 1 iglit, 270, p 701 

Value, § 2:k3, p 7K> 

Pietended com e\ am abjindniinient bv, § 173, p 0,54 

Puteiided sal(‘s (‘stopiiel 1 12 p (UH 

Pi loi debts, (‘liton (‘abibt v Mgaunt, ^ 05 

Ibioi luMis, (‘\(‘inption as against, § 07, p 53(5 

PnMl(‘ge, lioim‘st(Md as, § ,3 

Piobal(‘ coiiit, 

Minoi’s boniestead, aiitboti/ing sal(‘ of, § 28 1 
Survuing ^]m>us(‘ oi cbildien, luiisdiction to pic>- 
tiHt lights, § 27!), I) 7S(> 

Pi(ibat(* honu^stcaid, sniMMiig sjioiisi^ oi c Inldren, 
230 

Pio( (‘diiu‘, 

Allotment and apjiinisal, § IS, pp 47!)-482 
H(‘p(>rt of a]>j>i .iis(‘i s, 210 pp (;‘)!)-^702 
A^oMl.^lU(‘ of (Oinejame oi em iiiiduamv, § 154, 

pp (r 22-(>20 

(Oainis ag.iinst, entoiecumuit of, §§ 117 121, ]>p 
555 5(>2 

Fnloi<(‘immt ot right, §§ 22()~23<S, pp 707-724 
FoiiMiosuie ol moilgag(‘S on, § 151, ji (>1(> 
Piot((ti()ii ot light, §§ 220 238, jip 707-72 4 

SiiMiMiig s]M>iisi‘ Ol child, § 270, pj> 782 70<> 
Selection of hoinestc'ad, suiviving sjxnisc* oi child, 
§ 27!), lip 7S2-7!)(> 

Tianstcu, c iitoi c i‘ment ot lights ot purchaser, 
151, ])p (ni-(>20 

Pjoceeds ot sale, suiviMiig sikiusc oi cluUlrcu, 
Allowame out cd 2(>!) 

I*]\emption as attaching, § 71 
R(‘in\c‘stinent, § 77 
Rights as tc), § 207, p 770 
Piocess, ]not(‘ction as against, § 201 
Piodiicts ol hoim‘sti*ad, (‘xcmiiiLion as extcmding to, 
70 

lOolits, exemption of, § 70 
Proof, 

Convevances or cncumbi ances, avoidances § 154, 
024 
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PKK)f—(\)ntimuMl, 

ProtiV'tion and c*iifor<'<*iuont of nj^hls, § 252, p 

714 

Property constitutiiiR, 52-lKJ, pp 4t)2-r);i2 
Piospoctive oiK*iation, statuloiy ])ioMsions, § 2tl 
Protection ot nghtK, |5§ 2(>l-2:tS, pp (>86-724 
Action toi, § 227 

Adnns.sihility ot e\Klein c, 258, p 716 

Apiieal .ind enoi, ^ 257 

Pill den of 1)1 oot, 255, p 715 

Damaai's foi wioiikIuI levy, 25S 

K^toppel to ciaini, ])U‘adinj; nf, (J 252, p 712 

Evideine in fn o< (‘(‘diiiK toi, 255, pp 715 719 

Finding’s, pioctMMiinf’s toi, ^ 251 

(leiieial issue, ovideine adiiiissiMe under, 252, j) 

715 

Head ot faniilv, jiaity to pioceediuf?, 251 
I list! net ions to pH>, § 254 
ls>siies in ])io(eedinf;s tor, ^ 252, p 711 
.loindiM of ]uiities, ])io( ee<liIlf's loi, § 251 
JudgiiHiit oi di'ciee, 25(> 

.luiisilK t ion, § 22(> 

,lur.\ (picstioiis, § 255 
I.achcs 256 

Lla^)lll1^ toi as eiitoKeabli’ apainst, 165 167, 
pj) 51(V-5-l6 

Limit.it ion ot actions, 256 

Ndituic ol action oi jiioc ccaliiif: tor, 228, 226, 
])p 707 716 

PartK‘s to i)io( (M’diims foi, 251 
Atiiieal, 257 

Pleadiiifi, 252 pi) 711 715 
Pi (‘siiiiiiil ions 255, |» 715 
J*ro( eediiifjs toi, 22(>-2iS pj» 767 -721 
Proot j)io( ec’dinfis toi, ^ 252 p 711 
Iti^lit of homestead, phnidiiifi ot 252 p 712 
SiirNniiif; spouse oi c liiIdK'ii, 25t), 25S, <5 276 
pp 782-76(» 

Kedcniptioii tiom liens, 285 
Ti nil ol pioc ecdiiifjs toi, 251, 255 
V.iii.iiici', pio( (‘(‘diiias toT 4^ 252 j) 711 
VcKlKt, 251 

\V(M;;lit and sutln icm ot cMdein e, 255, p 717 
PuhJii lands, occupation uiidei contiact to piinhase, 
81 

Puhlic fKilnv, laws enaiti’d as mattci ol, J? 2 
PiiiclniM nioiicv, 

Assmiiinein of ohlif^ation, ^ 164 
Attoi law’s lees, MMidoi's lien siauiinf’, § 1(6 
l^.onowina to |»a> pine, entoKement ot oblif;a- 
tion ai^ainst, {1 166 

(5ianf;(‘ in toiin of debt, liability as atlected, 16,1 
(’haiiae ot Iioniestead, liabilit> in u’siec t ol, 

66 

Em iinibi mice loi. 

.loindci ot s|M)nses, (1 156, j) ,576 
RestiKlnni to liability toi, ^ 154, ji 586 
Entoi<'(’abilit\ ol debts 01 obligations foi, 166- 
KKl, J))) 511 545 

Eveniption as to liability under (ontiact foi, Ji 81 
Exhaustion ot otliei iiiofM’rty, Ji 156 
Hens, ]>llorlt^, 152 

Husband and wife, loinder 111 encumbiame toi, 
156, p 576 

Moitpia(‘ sccimiif;, entoicenient abMUist, ^ 161 
rie-existiiif> liability tor, enforceability against, 
§ 65 


IMirchase money—fContinued, 

Se^'urity, taking of as affecting liability, § 1611 
Thii d iK’rsons, 

Agreement to pay debt of \endor to as obli¬ 
gation for, § 100 

Liability as enforceable against, § 106 
Tiansfer of obligation, § 104 

Unsecured obligation, enfoicement as against, S 
102 

AVndoi’s lien sediiing, enforcement against, § 101 
Pun hasers, 

Admiiiistiatoi’s sale, title aeciniicd, ^ 278 
Execution sale, Tights and ivnu’dies of, 225 
Foieclosure sale, iigbt'>, and remedies of, § 151, p 
(•>26 

Hoinc’stcad pioiu’itv, lights and lenu’dics of, 
147-151, pp 667-626 

SniMVoi’s Intelcst, lights acciiiired, § 288 
Pill jKise, 

Laws 1 elating to, § 2 
Selection of, § 45 

Putative widow, lemaiiiagi’, loss of 1 ght by, § 255 
(pliant itV Amount and ('xtent, ante 
(pi.ii.iiitine light, heirs, taking subject to, § 205, p 
7(.l 

Question'- for iur> .Iiiiy (iiiestioiis, ante 
QiiK’tiiig title, 

Di’toiminatioii of tlaim in suit loi, ^ 228 
Ownei ol homestead light, maint(‘nance of ac¬ 
tion, ti 155 

Right as (lcl(‘nse to action toi, § 5 
Sill MMiig w ill’, § 276, p 784 
(}nit( laiiii (lec'd, abandonment b^, ^ 172 
Kailioad, duisioii ot lot 01 tiact b\. 

R.itilii ation, (oin e.\ .nice 01 (‘iii iiinlu .iiiiv, § 145 
lliisb.ind ami witi’, 152, p 584 
Ri’al iao])(*ity estate as deiKUident on title or inleiest 
in, ^ 5 

Ke-.illotiiKMil iiKK’ase 01 decrease 111 \alue, (1 226 
Re-appraisal pioi eediiigs f 01 .ippraisal and allotment, 
216, J) 766 
R(’< ei\('i s. 

Allot iiient, healing of a]>plic.it 1011 lor, 48, p 
486 

Foieilosine ot inoilgagi’ on, 151 p 616 
Pi Opel I \ 111 hands of as exi'iiipt, § 78, p 516 
Rents and ]notits, apiKMiitnienl to siibjec't to piij- 
ment ot mortgage indehtedm’ss, 117, p 558 
Rentals, i oin e\am 01 eni unil'i am c, estopiiol ri’- 
siilting, § 142, ]) 661 
Rei Ol (1, 

(’on\e\.in<e 01 em iiiiihi aiice ot, 158 
KslopjH’l to claim bv, 162 
Sclci tion as lesnlt of cntij on, 45 
Rci Ol datioii. 

Allotment and appi.iisal, 216 

Ri’poil of appiaisi’is, ^ 216, p 7(K) 
Dcilaration of homestead, § 46, p 475 
SiiTM’N, ])iocccdnigs ioi allotment, § 48, p 481 
W.iner ol right, instrument ol, 181, 182 
Redemption, 

Alimony, s.ile to satisfy judgment loi, § 110 
Foiedosuic ot moitgage, 

AbaiidoniiK'iit on lailiiic of, 4? 171 
Possession during pciiod o(, § 151, p 616 
Hiisliand and wile, lelimiuishmeiit of ciiiiity of, 
§ 130, p. 574 
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Redomption—ContiiincMl, 

Junior inorlKagee, right of, § 149 
Liens, surviving wife or cliiltl, § 2S3 
Owner of equity of as entitled to homestead, § 
81 

Possession, light of dining jH'rlod, § 22r> 
Registration of deeds, 

Debts ncqniied prior to as eiiloreeable against, 
§ 97, V 

No<*essity of, § 13 

Selection by, time of aequisition, 19 
Reinvestment, 

Forced sale, pro<*eeds lealized fioiii, § 121 
Piocei'ds of sale of homestead, 77 
Sale of hona‘slead, piioi liability as (Mifoic«‘ahle, 
§ 99 

Surviving spouse oi child, s.ile of homestead for, 
§ 284 

Transfei foi puniose of, coiisiail of couit, § 133 
Relation ba( k, abandonment of homestead, § 187 
Release, 

See, also, w.ii\ei of light, post 
Deeds oi moitgages, nec(*ssil.>, ^ 136 
Surviving husband, § 269 
Suiviviiig wife, § 249 

Aiitmiuptial coiitiact, ^ 2 'jO 
Iteliiiqiiishfiauit ot light, § lo7 

Rmuaindmmeii, asseitioii ol daim, time foi, § 279, p 
786 

Remuiiideis, exemption as attadiing to § 82 
Remarriage, 

Suiviving liusband, teiinination of light by, ^ 269 
Surviving sih)us(‘, oc(‘uj»an(y deteiininable on, 
2r>5, p 7r»9 

Suiviving wife, rights as afT(H*t(‘d, ^ 2o3 
Remedial charactei, liomestead laws, G 
Remedies, 

Invalid conveyance of homestead, ^ 149 
Piotec'tioii of light, 228, 229, pp 797 ^19 
Purihasei ol liomestead, ^ 151, jjj) (»14-629 
Removal from jneinisi's, 

AtiandoiinuMil of homestead, ante 
Dissolution of family i elatioiishii) b.>, § 158 
Suiviving childien, abaiidoiiment by, ^ 257, p 
748 

Suiviving siHiuse, abandonnn'iit ot right, § 273 
Rmnoval fioin stall', sale ol piopeit> toi puipos<* of, 
It 149 

Removal ol buildings, piivih'ge of as afiinding ugh!, 
52, p <)5 

Renewal, lien on hoiiK'stisid, joiiidei of spouses, § 139, 
p 580 

Rciited piemises, homestead light as attadiing U), 
{1 85 

Renting pieniisi's, abandonment, ^ 198, p 679 
.lury (piestion as to, § 199, p 684, n 25 
Rents and piotits, 

Kxemptioii as, § 70 

PurchaM* monev obligation in ies[)(M*t of, eniorc*e- 
ability, 102 

Pimhasei of hoiiiesti'ad, accounting foi on set¬ 
ting aside convej aiK (*, 175 

Surviving diildren, light to shaie in, § 2tM, p 
76? 

Surviving spouse, rights as to, ^ 265, p 765 
Repairs, surviving sjanise, occupying as life tenant, 
§ 265, p. 765 


Repeal, statutes relating to, § 10 
Occupancy after, § 33 , p 461 
Ri'poi!, ai>f)raisal and allotiiiiait, § 219 , pp 699—702 
Repiesentations, eslopiK'l as result ol, § 193 

(Vmvt'yaiice oi eiicnnihiaiK e, ^ 142 , p 601 
Resi'ission, conv ev aiK'es, lestoiatioii of considoiation, 
15 (» 

Residence, 

St*e, also, Iivvelliiig house, ante 
Actual occnpancv as, 33 , ji 458 
Allotment, sliovving as lo in inoc(*edings foi, § 
48 , p 479 

Rnsiia'ss homes!('ad. iiglits as aft('c!t'd by, § 40 
(\ip.ilulity loi nsi' .IS, ia*( (‘ssity, ^ 54 
0 -(*ssation oi ns(‘ foi, loss ot right bv, 157 
ContiniK'd K'sidenci* as t'ssential, 158 , 161 
Deix'iidi'iicv on, ^ IS 

Kxdnsioii of plau' ot in d(*signating, 43 
Leas(‘ ot pail of piopeity nsi'd a-- ^ 37 
Taaalion ot jiioiH'ity at jilace ot. (>3 
()< ( niianc.v, 

Ni*( I'sMi \, 32 , 35 

Ls(‘ loi piiifMisi's otlK'F than, 4 ^ 36 
SniMMiig ihildieii, lights as after t('d l>v, § 257 
Suiviving spoiis(', s(‘le(tion ot inoiK'ity iisi'd as 
§ 2 l> 7 , j) 771 

Suiviving vvil(', lights as afledi'd bj, 213, ji 
73 (^ 

Ti'im as mt'aiiing, 1 

R(*t(*!itioii ol boiui'sti'ad, jn ('siinipl ion f.uoriiig, ^ l‘M» 
Uetioadne oix'iation, st.iintoij piovisions, 9 , 211 
R('tuin, siiiv(‘j, ino( (‘('dings foi allotment, 18 , p 
481 

IR'venne, buildings used mainly as sonue ol, exeiiip- 
tion, ^ 37 

Reveisioiiaiy int('i(‘s!. 

Abandonment as lesnlt of puTcbas(‘ ot, ^ 173 , p 
654 

Ilusb.iiid and wife, (onv (‘yaia e ol, § 130 , p 574 
Review App(‘al and eiior, aii!(' 

Right to dann, 

( 7 ) 11(1 il ions i)iec('deiit, 2 (K> 

Pleading ol, n('(('ssit>, 232 , f) 712 

Statutoiy laov isions, coni rolling ('fled, § 297 
Rights ol vvaj, hnshand and wile, joindei in giant 
ot, 130 , I) 573 

Royalties, suiviving spouse, light to as life tenant, 
265 , j) 7 (»!» 

Rural homesl(*a(l, 

Defined, § 53 

Evideiae, admissibility to show loss of diaiactei 
as, 197 

Extending ninni( ipal limits to include, ^ 58 
Home i>nii>osi‘s, ust^ foi as esM'iitial, 37 , n 71 
Jnty (jiK'stioii, 235 , 491 

Oecupaiay, lequiieineiits as to, § 33 , j) 469 , u 31 ) 
Sale, 

See, also, Tiansfei, iiost 
Ahandoniiient by, 173 pp 652-655 
Olfi'i to sell as, § 169 
Exiess ovei statutoiy (*\('mi)ti()ii, § 222 
Exeieise of iiovvei of, ^ 123 

S])ccilic jierforraaiK*!' of (ontract to convoy, judg¬ 
ment dedeeiiig as, 151 , p 615 
Subject to homestead light, 223 
Surviving sjmiusc* and childn'ii, 

Rights as aft('cted by, 278 
Subject to homestead light, § 291 
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Schedule, 

ApplicatH>Ti for allotment, § 4fi, p 4ft0 
Pony homestead, tilinp: and re<pnsites of, § 48, p 
482 

Second hom(‘stead, ii^ht to claim, § 111 
Sewnd maniaRe, surviving diildien of, continnatioii 
of light, 2r)G 
Security, 

Poii\c>an((‘ as, assertion of light as against 
giantee, § 07, p TdO 

Purchase money <('>l)ligatioii, taking of as affect¬ 
ing liability, lO.'i 
S(‘lection, 12—17, ]>]) 470-170 
(Vrtitic.it(M>f, 10, ]) 472-478 
("on< Insiv cness, ^ 40, ]> 477 
I)(‘( lai at ion, 4(i, pji 472—178 
Entry on rec'ord ot title, IT) 

KstopixH as r(‘siilt of, <5 1!K? 

Exercise of right, 4^1 

Head of family, (1(‘( laiation showing status as, 

§ 10. j> 474 

Liens ac(|nii(*d inior to, enfon(Mhility, § 07, p 

r>;io 

N(*cessitv, ^ 4 ^ 

(hcnpancy as, ^ 41 

PlMSOlls (Mltlth'd to S(‘I(‘<t, ^ 17 

Piopi'itv whidi may h(* s('l(‘(te(l, ^ 4.‘1 

Pmiiosf* of, § 4*1 

K('< oi d ('iitn , 45 

Pi'gi'-ti ation of d(KMl, ^ 15 

Ue(piisit<‘s § 45 

Kight as attaching on noiking of, ^ 10 
S(*i)ai af (‘ ti a< ts, 45 

Siillh i(‘n< y, 45 

Sniviving s])onvo oi diild, pio<'(*e(liiigs for, § 
278, pp 782-700 

Esc* ot ]>ropeitv as constituting 51, J) 487 

Si'paiate estatt\ ('\isten(‘<' as ^ 5 
S(*paiat(" hoin(*st(*a(l in sani(‘ tiiut, 4? 14 
S(M»aiate jianids, light to claim, tJ5 
Sepal ate piopei ty 

Siiiviving sp<m^(‘, honiestiMcl selected fiom, § 
2(i5, ]) 758, n 10, ^ 207, ]> 700 
Wife, 

Divomc, <*fl(*fl on hiishaiid’s Tight, ^ 100 
Iloinesterul light in, 00 

OeiupaiKV hv vvil(‘ siiliseipK'nt to divoice, ^ 
lt>0 

Separate tiacts, dedn ation of, 45 
S(*paiation of ‘-pons('<,. 

Sec, also, Divonv, ant(‘ 

Agieeineiit, right as affected, 101 
(VmvevaiHes aftei, loindei in, 150, p 574 
Fainilv lelationship altiM, ? 25, ]) 417 
llc'ad ot tamily, ielationshi]) as atlected by, 24 
T) 452 

SuiMving husband, foifeituie of light, ^ 2(M» 
Suiviving wile, light as affected, 244, 210 
Setting apait Allotment and aiipuosal, ante 
Seveial homesteads, light to claim, 1»1 
Seveial lots, busiiic'ss homestead consisting of. § 40 
Sham occupancy, sullicnmcy to show (‘stablishmeiit, 

§ 

Sheiiff, l»arty to pioceedings tor allotment, § 251 
Sheiift’s deed. 

Extinguishment of right by, § lo7 


SherifTs deed—Continued, 

IIiiRband and wife, effect as to rights of, § 130, p. 

572 

Sheriff’s sale, 

Jnjunetiori against, § 228 

Prior assignment of homestead, pnirehase sub¬ 
ject to, ^ 225 
Short homest(*ad, 

Allotment, pioceedings for, § 48, p 479 
Schedule, filing ot, S 48, p 482 
Statutory allowance^, 1, n 7 
Show causes rule, detmminatioii of right on, § 229 
SignatuK*, husband and wufe, loiiidor in eonveyanc'e 
or eiicnmhrance by, § 152, j> 585 
Siinnlated salts 

Huideii of in oof, foredosuro of vendor’s lien, 
8 154, j) (>25 

Ruhsetpitmt piirdiasers, protection of, § 148, p 
GCIO 

Simulated ti ansaetioiis, 

Encunihrano(‘S, restndioim e\adt‘d hv, § 154, p 
588 

Estoppel r(‘snltiiig, § 142, p G05 
Single persons, convevaiict's hy% suhsotiuent marriage 
as aff<‘cting, § 150, p 575 
Social status, family lelatioiiship, § 25, p 44G 
Son, head of family, light to exemption as, § 24, p 
454 

Special w'aivei, right to honH‘st(*ad, 179 
Operation and effed, ^ 188 
S|>ecific peif()rmaii((‘, ctmtract to (onv(*y, 
liitervtmtion by wufe, 154, i> G25 
Piiichasei’s light to. 151, p G15 
Veritlor’s light to, § 140 
Sikh Illation, land Innight foi, k 50 

Spendthiift, sale of homesttuul by guardian of, § 203 
SiKinse Iliishand and wife, ante 
Stable, us<‘ ot adiacent land foi, § G4 
Slat us (pio, convey ante oi tmt iimhiance, restoration 
on avmid.ince of, § 150 
Statutory provisions, ^ 0-10, pp 455^40 
Ahaiidoiimeiit of honit'stead, 

Dedal alum ot, 172 
Ext lnsivtmt‘ss ^ 105 
I^t^asiiig t)f piemist^'s, 175 
Actpiisitu)!! or estahlishimmt, § 29 
Alienatitm, 

1’ovv't‘i to allow, § 7 
Kesti ictions on, ^ 125 
Alltdment, 

.lui isdit (loii 111 i(‘sp(‘ct of 5 210 
ProctH'diugs tui, 4^ is, p 470 
Alteiiiig toiistilulloiial piov isions, 7 
Aniouiil and exttmt of, 7, 50 
AppiaistmitMit, appluation foi, 4} 210 
Piisiness homestt'ad, use t)f piopcitv ^ 40 
Changing, 10 

Charattei tif legislation ptumissihlc, ^ 7 
Claim of honit*st(‘atl, t oiiipliamt' with, ^ 215 
(’lanns .igaiiist puseetiiugs lo eidorte, § 117, p 
555 

(kmst i ut t loii, § 8 pp 457 440 
Ctmt I oiling t‘f(t‘tt of, § 207 
Debts, 

Enfoict'ahility, § 05 
Salt' ol hoinesteati to pay, 5 240 
i Declaration, necessity ot, ,, 40, p 472 
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Statutory provisions—Continued, 

Descent and distribution, § 240 
Encumbrances, 

Compliant with, § 126 
Conflict with constitution, § 127 
Execution in compliance with, § 1110 
Execution not in compliance with, §8 140-144, 

pp r> 0 tM>(K> 

Head of family, § 21, p 44 S 

Iluslaind and wife, (oinejance or <‘n<*ijmhi ance, 
§ i;i0, 1 ) r»(>7 
Implied ie]K*al, 8 10 

Impiovennuits, exc'inptioii against delits created 
foi, 8 lOo 

Intelest as deiKaidcnt on, § 3 
Liabilities enfoiceaiile air.unst, § 03 
Libeial consti in tion, 8 P 43S 
Llcai, cremation as dc»])endent on, § 125 
Loss of iil^ht, 8 157 
Persons entitled to, § 16 

Pre-existniR lialnlilies, enfoiceability, § 04 
ProsjH'ctive oiMuation, 8 211 

Purchase money obliijations, exemption as 
apainst, 8 100 

Relimpiishment ol riRlit, 8 137 
Kernedial natiiie, § 6 
Repeal, 8 10 

Retioa<*tive operation, 88 0, 211 
RiSht (‘Mstinj' by viitue ol, 8 2 
Select ion. 

Compliance wutli, 8 43 
Pei sons entitled to select, 8 47 
Strict consti u<*tion, 8 Xy P 43S 
Succession to, 8 230 
SiiMiviiig spouse and (hildicMi, 

Coiitmuation of i ij?ht in 8 213, p 728, 8 255 
Extend and limits ot HKht, 8 257, jip 715-740 
Husband, iiRlits of, 8 250 
Iiib<*rjil constiuclion as to 8 210 
Natuie of estate' as ele'iM'iieleiit em, 8 265, p 
757 

Pnoiitv e»f iiRlit o\ei othei claims, 8 261 
Rt'maniaKe', 8 253 
Ti.inslei, 

(5)nii)liaiie e with, 8 126 
Conllicl with e'onstitntion, 8 127 
CemNt'yane e's in e oinjiliaiie (' with, 8 130 
Con\e'>aiiee's neit in (om])liance with, 88 140- 
1 14, i>p 506-6(K; 

lOiinaiiie'd pe'isons, ri^lit to e'xe‘in|)tion, 8 2.S 
Value, liniitation as to, 8 50 
Waive'i ed unlit, 88 7, ISl 
SniMAing wife', 8 240 

SteiKhildic'li, family ie-latioiisliip as to, 8 23, p 447 
Stolen money, lieanesle'ael ^aiiehascel with, 8 112 
Stoielioiise's, nnht to < laiin as, 8 6 S 
Stieains, elivis.ein ot lot oi ti.ict by, 8 66 
StrcH'ts, 

Arc'a abnttinp; on, me liision ed, 8 50 
Division ot lot Ol tiae't liy, 8 66 
Stiict constiuctieiii, statutes ielating tei, § 8 , p 438 
Siibrogatiem, 

Assertiein of e laiin under de)e'l i me eif, 8 211 
Liens, peisems pajiiig eift, § 13 4, p 587 
SucTessiem, homestenid as [lassing by, § 3 
Statutory provisions, 8 230 


Suec'essive estates, joint oecnipancy by persons hav¬ 
ing, § 38 

Successive exc*haiiges, rights of owner of homestead 
acMiuiied hy, 8 72 

Successive exc'inptions, elami eif, 8 221 
Siiffeiaiice, tenancy by, exemptieni as te), 8 86 
Summaiy remedies, piotectiem eif rights, § 220 
Summer residence, cK*cupancv as, sufliedenc'y, § 35, 
n 76 

Siijieiieir title, esteippel as result of recergnitnxi of, § 
193 

SiipiMirt and maintenance. 

Head of family, obligation as essential, § 24, p 
449 

Houseliolder, obligation of, § 2 4, p 44!) 

Obligation of as enforceable against, § 112 
SiirviMng wife, 

Conveyance in considei atioii of, 8 254 
Head of family relationship, 8 24, p 45,3 
YeaCs support, post 
Suiplus, 

Forcc'd sale, 

Appbcation of procec'cls, 8 121 
Kxemjitnm ns c*ontmumg m, 8 73 
Forcnlosuie of moitgage on, distribution, $ 151, 
p 618, n 60 

Survey, 

Allotment, 

Pioceedkngs for, § 48, p 481 
Reciuiix'inent ot, 8 216 

Selection with lefereric'c to as essential, § 63 
Siiivival, right of homestead b\, 8 239 
SuiMvmg childien, 88 255-258, pji 743-749 
Ahancloiiment of homestead, 

('aimbility of, 8 257, p 748 
Sill M\mg sjxnise abandoning, 8 257, p 746 
Aclinmistratioii of c'statc, allotment as withdraw¬ 
ing pn)]>eity fnim 8 280, p 7!)8 
Admmistiatoi’s sale', lights as affected by, § 278 
Adult c'hildic'ii, lights of, 8 256 
AlK'iiatioii, iKivver of, 8 287 
Allotment and appiaisal, 8 279, p 7!)4 
Necc'ssity, 8 279, p 783 
Vacating, 8 281 

Allowance* m Inui of homestead, § 269 
Antenu])tial (*ontiacts as affecting Tight, 8 257, p 
747 

ApjM'al and enoi, review m piocceclmgs involving 
1 iglit, 8 282 

Appraisers oi coinmissioneis, allotment by, § 279, 
]) 794 

Assignmc'iit of homc'ste.id, opeiation and effc'c-t, 8 
280, pp 7!)()-7!)9 

Attainment ot inajoiity, tc'immation of right, 8 
274 

Bui den of juoof, prcK'eedmgs mvolvmg right, 8 
279, p 791 

Cc'ssafion of right, debts eiiforcc'able against, § 
2!)0 

Claim of homc'stead, necessity, 8 279, p 782 
Collateial attack. 

Allotment of liomc'stc'ad, § 280, p 798 
Oidc'i sc'ttmg aside homestead, 8 281 
Coiiclusivc'iH'ss, adjudic*ation of right, § 280, p. 
7!)6 

Const! tiitional provisions, 

ContiiiuatioQ of right, § 255 
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Surviving: children—Continued, 

Constitutional provisions—Continued, 

Extent and Jiinitb of light, § 207, pp. 745- 
749 

Liberal constiuction, § 240 
Contest of claim or right, § 279, p 701 
Continuation of right in favoi of, 8 255 
Coutinuod occupation, nc(*essity, 8 272 
ConvoyaiK'e of interest, § 2S7 
Curtesy, effect on right of, 8 257, p 748 
Dt»bts of de<*edent, liability of honu'stead for, §§ 
280-291, pp 807-811 
Derivative nature of claim, § 207, p 708 
Determination of claim or right, 8 279, p 701 
Devise to, creditors’ rights, § 2 HJ) 

Divorce of parents, effect of, 8 257, p 745 
Dower, lights as affected bv, 8 257, p 74 S 
Duration of right, 88 271-277, pp 77G-781 
Ejectment as lying in liehalf of, 8 258 
Encumbrances, i>ovver to encuiniH*r intciest, 8 287 
Enforcement of lights, § 258 
Ecpiity, jnn^diction of piooeedings to piotect 
rights, 8 279, ji 787 
Estate for years, § 205, p 700 
Estate or interest transmitted, § 205, pp 750- 
7<18 

Estoppel to claim, 8 257. p 748 
Evidence, proceedings involving light, § 279, p 
791 

Excess over statntoiy exemption, selection from, 
8 279, p 785 

Ex(*cutoi 01 adniinistratoi, parties to pioceeding 
involving 1 ights, 8 27<1, p 789 
Extent of right, 8 257, pp 715^719 
Onindcluldren, ilglits ol, 8 250 
Cuaidliiii, 

Acts of as affecting nglit, 8 257, p 727 
AssiMtion of rights l)>, 8 27f), p 789 
Ileus, priority, 8 2()4 

Indebtedness of ])ai(*iits, lights as (U'lvMidcut on, 
8 257, p 745 

IniuMitaiKc, nglit of as distiiKt, 8 205, p 750 
Insolvency as essential, 8 257, j) 745 
Int(»sla(>, rights as dependent on, ^ 257, p 715 
.Indginent oi ibuiee, setting honicstc'ad apait, 8 
279, p 7i)5 

Jiuisdn tioii, pioieedings to jiiotint oi (‘iitone 
1 ight, 8 279, p 780 

July (piestions, pioceediiigs iinolviiig light, 8 
279, p 792. 

Laches in asseitmg light, § 279, p 780 
Law coiiits, jui isdictioii of pux ei'dings inxolMiig 
rigiits, 8 279, p 788 

Law" go\einiiig everiiptioiis in fa\()i of, § 240 
Lcgitiinaij as essential to right, § 250 
Liens, 

Oidei sotting njiarl as affecting, 8 280, p 707 
Kedmnjition fioni, § 2S3 
Lieu of homestead, allowance in, 8 2(V9 
Limits of light, § 257, pp 715-749 
Maioiily Ol iiiaiiiage, teiiiilnation of right, 8 § 
274, 275 

Minority as essential to claim of, 8 250 
Mortgage by surviving spouse, effect of. § 257, j» 
740 

Mortgage lien, priorities, § 202, p. 754 


Surviving children—Continued, 

Next friend, acts of as affecting rights, § 257 
p 747 

Noti<*e, procx^edlngs involving right, § 279, p 788 
Occupancy, § 272 
Oidei setting apart, § 279, p 795 
Orphans, continuation of right for benefit of, § 
257, p 745 

Parties, pronvdlngs involving lights, § 279, p 
788 

Partition, assignment of portion to, 8 279, p 785 
Persons entith'd to claim as, § 250 
Pleading, proceedings to set apart, § 279, p 780 
Pi cj lid icing rights by acts of otheis, § 257, p. 740 
Piesumptions, iiroceedings involving right, § 279, 
p 791 

Probate courts, jurisdiction of pioceedmgs involv¬ 
ing 1 ights, § 279, p 780 
Piobatc homestead, § 2.^9 

Pioceeds of sale of piojieity, allowance out of § 
200 

PioiKMty subject to appropriation, $ 207, pp 708- 
771 

Protts-tion of rights, §§ 2;i9, 258 

Proci'CHlings for, § 279, pp 782-790 
Iledemption from lien, § 283 
Purchase money obligation, enforceability as 
against, § 101 

Uedeniption from liens, 15 283 
Kenianiage of wndow as afftH*ting rights, § 257, 
p 740 

Henioval from pieinKos, abandonment by, S 257, 
p 718 

Kents and inofits, nglit to share in, § 205, p 707 
Kesidence, 1 iglits as alfei ted bv, <5 255 
IlespiM live lights as to snr\iviiig spouse, § 257, 
p 745 

Ketioactive opeiation of statutes relating to, § 
241 

Uev ablation of lionu'stead set off to, § 280, p 797 
Keveision of Iic)nK‘steatl, debts (‘iitoiceahle 
against, 290 
Sale of lioiiieste.id, 

Kiglits as afl(*ited, § 257, p 710, 278 

SubpHl to lioinestead rights, ^ 291 
Second niariiagi*. (oiitinuation of light, § 250 
Seleitiou of homestead 

Pioc(*edings toi, 279, jifi 782 79(; 

PioiM.*itv claimable, 207, ji 709 
Setting apait, iiroeeediiigs foi, 279, pp 782-790 
Slatiitoiy pioMsions, 

Extent and liniits of light, 257, pp 745- 
719 

Lilnual < oiistnalion, ^ 24t> 

Rights ot, 255 

Snivhing siKUise, lights as between, § 257, p 740 
Tenancy in coiniiion. 

Kxemjitioii as to jiioiieity held 111 , § 208 
Ocfupyuig piemises, 243, p 729 
Termination ol nglit, 271-277, jip 770-781 
Attainment of majonty, 8 271 
Death of surviving parent, i 270 
Di'bts enforceable against, S 290 
p:iTect of, § 271 
Man lage of minor child, § 275 
Possession, § 271 
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Surviving children—Continued, 

Testamentary disposition as aflPecting rights of, 
§ 257, p. 747 

Time, proceedings involving rights, 279, p 785 
Transfer, rights nc(|uirod hy giantee, 8 288 
Trial, proceedings involMiig right, § 279, p 792 
Vacating allotment to, § 281 
Waivoi of right, § 257, p 718 

Widow’s right to possession ns against, S 243, p 
729 

Surviving hushand. 

See, also, Surviving spouse, iMist 
Abandonment of light, 8 273 

Attempted traiisfei as, 8 280 
Ahandoiirnent of wife, toifi‘itui(‘ of right, 8 200 
Constitutional piovisjons, lights conferred by, § 
259 

(’onv(*yances, 8 280 

(’urtesy, exemption of estate hy, 8 84 

Disti ihutn(‘ share, election hedween, 8 252 

Divorce, rights as alTi‘ct(‘d liy, 8 2(i0 

Election, 8 252 

Encuml)iancc‘s, 8 280 

Estoj>tKd, right to claim, 8 200 

Forftutuie ot light, 8 200 

Head of family, eveiiiptlon as, 8 24, p 452 

.Joint will, estopiMd, 8 200 

Occupancy, 

Abandonment hy failure to occupy, § 273 
Itight of, 8 259 

Othei juopeity, owneiship of, 8 259 
Uc^lease, 8 2(»0 

Remanlage, teimiiiation of light hy, § 2tK) 
Right of homestead, 8 259 
Second husiiand, lights of, 8 259 
Separation from wife, effect of, § 200 
Statutoiy pioMsions, 8 259 

Testamoiitdiy disposition as attectiiig light, § 
259 

Tianslc'r by, 8 280 
Waivei of light, 8 200 
Suiviviiig siHiuse, 

St'c, also, 

Survhing hushand, ante 
SuiMVing wile, jiost 

Ahandonmeiit ot lionii'stead, bin den of pi oof, § 
279, p 792, 11 89 

Admiiiistiatioii expense's, pii()iit.\, 8 2(j2, p 7.53 
Admiiiisliatioii ot estate, allotment as vMthdi.n\- 
ing jnopeitj fioiii, 8 280, ]» 798 
Administiatoi's sale*, lights as alte*(te*d l»i, 8 278 
Aeheise possession, jiioiieity held by, 8 208 
Alle)tme*nt and aiipiaisal, 8 2r9, p 794 
Necessity loi, 8 279, p 783 
Vaeating 8 281 
Allow ane'o in lie*u of, 8 209 

Apaitme'iit house, se*tting aside as, § 207, p 7<>9, 
11 34 

Appeal and e'rien, ordei adpidie ating light, 8 281 
Appiaise'is oi eommissioneis, allotine*nt liy, 8 279, 
p 794 

Api>roi)i latiein, property subjoed to, 8 207, jip 708 
771 

Assignment of he»ni('ste*ad, 8 280, pp 790-7JJ9 
Burden of proof, proe «*e*elings involving right, 8 
279, p 791 

Business homestead, tei, 8 207, p 709 


Surviving spouse—Continued, 

Cessation hf right, dedits enfoiceable against, § 
290 

Child! on, reapoetive rights as lietween, 8 2.57, p. 
745 

Claims against estate, exemption against, 8 262, 
p 7.52 

Collateral attack, 

Adjudication of rights, 8 280, p 798 
Order setting aside, 8 281 
Community proiieity, 

Designatiem eif, 8 279, p 784 
Homestead selected from, 8 205, p 758, ri 
30 

Coiielnsiveness, adpidication of right, 8 280, p 
790 

Constitutional piovisioiis, 

Liberal constiuetion, 8 240 
Nature of estate as deiiendent on, 8 205, p. 
757 

Precedence of right o\ei other claims, 8 201 
Contest of c laim oi light, 8 279, p 791 
Coiitimied oc*cuimtion, necc'ssity, 8 272 
(’iiltivatioii and pastuiage, occupaiic'y hy, § 272 
Death, Leimimitioii of right oii, 8 270 
Debts of d(*ce(J(‘iil, 

Eiifoueaiulitv against light, § 202, p 753 
liialulity as to, 8 205, p 7()J, 88 289-291, pj) 
807-811 

Pnoiity, 8 202, pp 751-755 
Debts of suivivor, light as exempt fiom, § 203 
Derivative natuie of c laim, 8 207, p 70S 
Determination of claim oi right, 8^^ 271-277, pp 
770- 781 , 8 279, p 791 
Duration of right, 88 27 1 277, jip 770-781 
Election to take distiibiitne sh.iie, 8 2.52 
Eiic umhi anc'cs, 8§ 2S4-2S8, pj) SOl-SOti 
Ecjuitahh* (‘state oi iiiteiest, 8 2(kS 
Ecpiilj, juiisdiction ot jiroc eediiigs involving 
lights, 8 279, p 7S7 

Estate OI intc'ii'st 1 1 ansmittcMl, 8 205, iip 750-708 
EMclence, pioceecliiigs to st‘t ai)ait, 8 279, ji 791 
Excels o\ei statutoiy exemption, sc'Jec tion tiom, 
8 279, p 783 

Executors oi administi.ilois, 

Moitgage ot hcuiit'slead liy, 8 284 
Paities to pioc (‘ccliiig iinohiiig lights, § 27J), 
p 789 

Family iesidc*nee, selection of juoiM'ity used as, 
8 207, p 771 

Fee simple* estate, ii(‘cc‘ssit> that iiiteiest of dc*- 
<ecl(*iit should he, 8 298 

Fiducial> obligations ol dec(‘dc'iit, light as siih- 
l(*ct to, 8 202, p 754 
(liowiiig ciojis, light as to, 8 2(>5, p 7(15 
lb'll s, 1)1 loiitic's, 8 204 

Home, selc'ctioii ot pioiieitv occiijuc'd as, 8 2<)7, p 
709 

Impioveiiients, i eimhurseiiK'iit foi when occ ipiy- 
ing as lite tenant, 8 205, p 705 
Incidental lights and liabilities, 8 205, p 704 
Increase' in value, efteet, 8 270 
Tnheiitanee, right of as distinct, 8 205, p 750 
liisuiuiiccs obligation as to when oceiipyiiig as life 
tenant, § 205, p 705 

Intelest or estate of decedent, rights as limit¬ 
ed by, 8 2G8 
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Surviving spouse—Continued, 

Joint i>r()i>erty, selection of homestead in, § 267, 
p 769 

Judgment or decree, setting apart, 8 279, p 795 
Jurisdiction, pioceediiigs involving right, § 279, 
p 78G 

Jury (luestions, proceeilings involving right, § 279, 
'p 793 

Laches, effect of, § 279, p 7S6 

Law courts, jurisdiction of inocc'cdings involving 
rights, § 279, p 7SH 
Law governing exemptions, § 240 
licasehold estate, claim of hoiiu'stead in, § 268 
Liens, oidei setting apart as affecting, § 280, p 
797 

Lieu of homestead, allowance in, § 269 
Life estate, § 265, p 759 

Liability when octupying as life tiuiant, § 265, 
j) 764 

Merge! of estate, § 277 

Mining rights and royalties, § 265, p 766 
Mortgage^ lien, prioiity, 262, p 751 
Nature of instate oi inteiesl, § 265, pj) 756-768 
Nature of right, 8 239 

New homestead, pin (base with ])ioceeds of old, 
§ 2(>7, p 771 

Notice', pioteedings involving right, § 279, p 788 
0( cupant y. 

Continued oecujiation as ess<*ntial, § 272 
Itiglit of, 8 2(55, p 759 

Oil and gas, lights as to as life tenant, 8 2 (m, 
p 766 

Ordei setting ajwirt, 8 279, p 793 
Othei lands, homeste'ad in, 8 269 
()vx in‘i shij) of piojM'itv, Tiglits as liinited by, § 
268 

PaitK's, piocec'dings iinolviiig lights, § 279, p 788 
Ph'ading, pio<('efhngs to s(*t a]>ait, 8 279, p 7811 
ri(*suinptions, pioce'cdings iinohing right, § 27t), 
p 791 

Pi loi selection of homestead, etfect of, 8 279, p 
781 

Ihioiitv of light as against otlu'r claims, 88 261- 
264, p]> 751-756 

Piobate (ourts, pnisdution of pioceedings in- 
^(^lvlng lights, 8 279, p 786> 

Piobate homestead, 8 239 
Pioc(*('ds of sal(' of propel Iv, 

Allowance out of, 8 269 
Kights as to, 8 26)7, p 770 
Ihopeity sublett to ajiiuopriation, 8 267, pp 768- 
771 

Piote'ction of lights, pioteedings foi, 8 27i), pp 
782-79(; 

(jiiuntitv of homestead, 8 270 
IteinM'slinent, sale of honiestc'ad for, 8 284 
Keinaiiiage, occupancy dett'iiiiinable on, 8 265, 
p 759 

Rents and piofits, rights as tt), 8 2(J5, p 765 
Re]>airs, duty to make, 8 265, p 765 
Retroactive opeiation of statutes lelating to, § 
241 

Revaluation of homestead set off to, § 280, p 797 
Reveisioii of homestead, debts enforceable 
against, 8 290 

Royalties, right to as life tenant, 8 265, p 766 


Surviving spouse—Continued, 

Sale of homestead, 

Rights as afTeeted by, § 278 
Subject to homc'stead rights, 8 291 
Selection of homestead, 

l»rocmiings toi, 8 279, pp 782-796 
Pro|»eity claimable, 8 26)5, p 758, n 16; § 
2(i7, p 769 

Setting apait, pioti'c'dings foi, § 279, pp 782- 
796 

Statutory provisions. 

Liberal constiuctioii in favor of, § 240 
Nature of estate as deijendent on, § 265, p. 
757 

I'recedence of light ovei othei claims, § 261 
Termination ot right, 

Dc'ath of. 8 276 

Debts eiitoiceable against, 8 290 
Effect of, 8 271 
Posst'ssion, 8 271 

Teriitoiial extent of homesi(*ad, 8 270 
Time, pi(H*e('dings inyoh mg light, 8 279, p 785 
Tiaiisfm, iiglits a((iuiie<l by granlee, 8 288 
Trespass, maintenance of, 8 265, p 764 
Trial, proci't'dings involving light, 8 27!), p 793 
Trust, claim of hoiiu'stead as to property held 
in, 8 268 

Use and occupancy, right to, 8 265, p 764 
Vacaling allotment of homestead to, 8 281 
Value of honu'stead, 8 270 

AVaste, liabilit.v toi when occupying as life* ten¬ 
ant, 8 2()5, p 76)5 

Veal’s support, mcugei with honic'stc'ad interest, 
8 277 

Smviving wife', 88 2bi-25l, jip 728-743 

Sc'e, also, Surviving sponsc', ante 
Abandonrnenl of homc'stead, 8 273 
Alienation as, 8 254 
During husband’s hfc'timc', 8 244 
Rc'inoval from piemisi's c)ii leniaiiiage, 8 253 
Abandonment of spouse* as affecting right, 8 246) 
Alienation attei husband’s death, effect ot, 8 254 
Antenui>tial contract, 8 250 
Rai to light, 8 249 

Rusinc'ss homc'stc'ad, sc'lc'c tion of, 8 267, j) 769 
Child! en. 

Exclusive iK)ssession as against, 8 213, j) 72!) 
Existence* of as e'^scmfial to hoinc‘stc*ad right, 
8 245 

Claim ot homestead, nc*c (*ssit.v, 8 279, p 782 
Continuation of exc'inption in tav^u of, § 243, 
p 728 

Rrc'siimption of, 8 279, p 7!)2, n 90 
Convc'yance of honiestc'ad, 8 285 
During eoveitmc', 8 244 

Di‘hts of dc'cc'dc'iit, hoinc'stc'ad iiglil .is suhieet to, 
8 2()5, p 76)1 

Demand ot lionic*stt‘ad, nc*c*c'.ssitv foi, § 279, p 782 
Devise of, right as atfc'cted hy 8 243, p. 730 
Devise* to, cieclitois’ lights, 8 28!) 

Divoice, iiglit as affc'etc'd l).v, 8 ‘246 
Dowel, 

E\eini)tion ot (‘state by, § 84 
Taking shaie in lien of as waiver, § 252 
Election as to distributive shaie, § 252 
Eiieiiml)! am c's, 

Right to eiicumbei, 8 285 
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Surviving wife—Continued* 

Encumbrances—(Vuitinued, 

Kights of jMir<*baH(‘r on foreclosure, § 1288 
Entirely, honiestcuid right in estate held by, § 267, 
p 770 

Equity, assertion of right by bill in, § 270, p 784 
Estoppel to claim, S 240 
Exchange <^f h<»iii(‘steiid, § 207, p 771 
Exclusiv«‘ possession as against ohihlren, § 240, 
p 720 

Executi i\, loss of right by acting as, § 210 
Head of family, § 21, p 4r)2 

Heirs, paities to suit to have homestead set apait, 
§ 270, p 780 

Indelitodness of estate, right as affected by, § 2411, 
p T.'iO 

Injumtioii, jiiotcction of rights by, § 270, p 784 
Insanity, cfttsl of, ^ 248 

\Vai\ei of right by guardian, § 240 
Insolvency of <•, § 248, p 780 
Insiiranci*, rec vif as affecting right, § 247, n 85 
Joindei 111 conveyance during covciture as attcct- 
ing nglit, § 244 

Killing of husband, loss of right by, § 240 
licase of homestead, abandoiiincnt by, § 278 
Liens, 

Allotment subjint to, § 270, p 704 
Asseition of light in action to entorte, ^ 270, 
r> 785 

lledeinption fiom, § 288 

Matriag(‘ relation, validity and continuance ot, 
210 

Molt gage of honi(‘stead dining co\eiture, light 
as :iffe(t<*d, 2 44 

New lionu'stcjid, abandoiunent by acquisition ot, 
^ 278 

Occ upanc}, 

liuideii of proof as to, § 270, p 702, n 80 
Kigiit as depcuident on, ^ 218, p 720 
Othei juopeity, efiect ol ik)ss(‘ssioii of, ^ 247 
Uwneishi]) ol ])io]M*ity, Imulcn of pioot, 27J), 
p 702, 11 SO 

I'artition, assciUon of light by suit toi, § 270, 
]) 785 

Paitiieiship intcMcst, light ot exemption in, § 208 
PostiiujitiaJ contracts, ^ 250 
lMolc*c*tion of, ^ 280 

lU'dc'iiiption tioni lien, § 288 
Puichase inont*y obligation, entoiceability as 
against, ^ 101 

Quieting title, asseition of light, § 270, j) 784 
tpnlclaini dc^ed to liiishand, light as atlc*ctc*d, § 241 
Uedemidicm tioin liens, ^ 288 
Item vestment, sale ot homestead fui, ^ 284 
Itcdeasc', 240 

AntcMiuplial contiact, § 250 
Itemannigc‘, 

Effec-t ol, § 258 
ScM onci honic'stead, § 13 
Itcunoval from pieniises, 

AlmiidoimuMit of iiglit, § 278 
Kemai iiagc‘, cdfc'et of, § 258 
Itents and prolits, lights as to, § 205, p 700 
Repin chase of piojieitv aftcu executoiy sale of, 
254 

Residence, right as affected by, § 248, p. 780 


Surviving wife—Continued, 

Secemd marriage, preference over dower rights of 
divorced first wife, § 248, p 729 
Separation fiom husband, § 240 
Short absence from premises, abandonment by, ^ 
273 

Statutory provisions, 

Allowance in lic‘u of, § 209 
Continuation of exemption, § 243, p. 728 
Remarriage, § 258 

Siipenoi lion, cognizance of, {| 279, p 791 
Suppoit and muintcuiaiue, c-onvcyance of interest 
in considei ation of, ^ 254 
Taxes, nonpayment as abandoninent, § 278 
Teinpoiary removal fiom premisi's, § 278 
Tenancy in common, exemption as to propcirty 
held in, § 208 

Testamentary disposition, right as affected by, 5 
248, p. 730 

Transfi‘ 1 * of homestead, § 2S5 

Rights acquired liy piiithasoi, § 288 
Validity of inaiiiage lelatioii as affecting 
right, § 240 

Value of homostcuul vesting in, § 248, p 729 
Waiver of right, § 249 

Antennpfial oi postniqitial c*oiitiacts, { 250 
Will, 

Election to take undei, § 251 
Povvei to dPMsc i>y, § 285 

Wilt of eiitiy, asseition of right in answer to, 
§ 279, p 784 
Veal’s support, 

Klcs'tiou hetwe^en, § 252 
lioss ot light bv obtaining judgment for, 
249 

Taxes, sniviving wife, iioupajiiient as abandoninent ot 
nglit, § 278 

Temporary absemet^, toifcMtiue or abandonment ol 
right, § 304 

Tcuiipoiaiv naliiie of nglit, § 15 

Tcunpoiaiy obstacles, occ upanc v, effect ot, § 88, p 44)1 
Tompoiaiy ic‘sideinc, ocMipau(,\ bj, 85 
’rcuiaiuy at wull, exemption as to, ^ 80 
Tc'iiancv in coniinon, 

Conveyance ot undivided iiitoiest, paitition equal' 
iziiig shait‘s, § 1,89 

Homestead iiglits lu piojauty held m, § 88, p]) 
525-528 

Husband and wife, SS, p 52(> 

Partnership juopcMtj held as, S9 
Setting olf hc)inestc:*ac] in lands owned in, § 218 
SinviMiig spouse cu i lulcl, 

ExcunptJoii as to pio|Muty held in, ^ 208 
Occupancy, § 248, p 72J) 

Value, pi cm I SC'S held in, § 02 

Tenant, 

Ahanclonmeut of homestead, re-occiipyiiig as ten¬ 
ant, § 198, p. 079 

Acquisition of fee as aflec*ting light acquired as, 

§ 15 

Buildings elected by, exemption os attaching to, 

§ r)2 

Occupancy by, siitticaency, § 37 
Purchase money oliligation, rent as, § 102 
Tenant house, occupaiuy, election of as constituting, 
§ 83, p. 4ti0, u. 39 
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Tenants by entireties, heirs, estate or interest in 
property held as, § 2(»r). p 761 
Termination, §1.") 

Conveyance aft(‘r, joinder of spouses, § 130, p 
riTO 

Death ol owner, § 158 
Divoie(‘, § 100 

EiieninlnaiKes after, joukIct of spouses, § 130, p 
578 

Heirs, lights of, §8 271-277, pp 776-781 
Invalid oonveyante as heeoniiiig operative on, § 
141 

Surviving ehildien, ante 

Transfers aftei, joinder of spouses, 8 130, p 578 
Territorial extent, surviving spouse, homestead nght, 

8 270 

Testamentary ^disposition, 

Cmiitors’ rights as affected, § 289 
Sniviving wife, depriving of hom(‘stead by, § 243, 
p 730 
Thud jieisons, 

Almiuloiiment by transfer to, § 172 
Adveise possession, acquisition of title against, 
§ irH) 

(>oiiveyanc(»s or eneuinbranci‘s, 8 149 
Purfliase money paid iiy, lialnlity as enforceable 
against, 8 100 

Keiiuestineiit, coinevaiHe for pin pose of invest¬ 
ing proceeds, § 133 

Vendors debt to, agiecnneut t(» jiay as purchase 
money obligation, 8 100 

Waivei of light, (‘tfec tneuess against, 8 1^-. u 34 
Tinilier, liusiiaiid and wile, (onsent and |oindc'i in 
conveyance of, § 130, p 572 
‘Tinu‘, 

A<'kiiovvledgin(‘nt ot <oii\e>an(e ot, 8 137, p 593 
Af(|nisition of iioiiu'stcad, 8 49 
Allotiiient, iK'aiing on appluation toi, § IS, ji 480 
Appi aismiient, iK*titioii ol (i(*ditoi tor, 8 -16 
Cliaiige of hoiiK'stc'ad, 8 50 
(3aiin of homestead, making ol, 8 -1- 
Entoi (('iiK'iit ot lights, siiMiMiig siiouse oi chil¬ 
dren, 8 -79, p 785 

laaliilities (*iiloic<‘ald(‘ against, 8 HO 
N(wv homestead, m( (lUisitioii of, 8 50 
Oeciijiaiuy oi pH*paratory acts, 8 33, p ltd, 
11 

Protc'clion of lights, surMMiig wife or children, 
8 279, p 785 

lU'iiiM'stment ot proceeds ol sale, 8 77 
Kc'maindc'iiiK'ii, assertion ot rigid, 8 -79, p 7S(» 
Title, 

See, also, Owmeisliii) of propert>, ante 
(k>n\eyaiice ot homesic'ad, 8 Hb, p 607 
Effect on, § 3 
Estate as dependent on, 8 3 
Necessity of having, 8 49 
Ibivilege as dependent on, 8 78, p 517 
Setting apart to suivivors as adjudieatmg, 8 280, 
p. 798 

Siifflciency, evideiiee as to, 8 51, p 489, ii 38 

Tort liability, 

Eiifoiecahility against, § 94 
Satlsfaetion of judgment for, § 111 
Towns, extent of homestead in, § 67 


Trade buildings, claiming as exempt, § 68 
Transfer, $§ 123 156, pp 5t*>3-632 
See, also, Sale, ante 
Abandonment by, 8 173, pp 652-655 

(kmveyanee as security for debt, § 174 
Removal following, § 168 
Acknowledgment, ante' 

Apiieal and error, pioceeclings to avoid, 8 154, p. 
629 

Avoidance of, §§ 152-156, pp (i2(Mi32 
Conditions of i(4H‘f, 8 155 
(kmditions precedent, 8 156 
Evidence, § 154, p 624 
Nature of relief, 8 155 
Pioceduie, § 154, pp 622-629 
Restoiation of status quo, 8 156 
Trial 111 pUK’Ot'ding for, 8 154, p 628 
Bona hde i>uichasers, § 148, p t)()8 
Breach of contract to, 

Convey, 8 151, p 615 
rurchase, § 140 

Burden of prcxif, avoidance of, § 154, p 624 
Business homestead, abandonineiit by, § 177 
Caneelling eonveyance, ikmsous entitled to, 8 152 
Children, c^stopiKd to asseit invalidity, § 142^ p 
601 

(Vmseiit of court, constitutional recjuiremeuts, 8 
133 

CcMisidei ation, 

Necessity, § 136 
Return ot on avoidanc'e, § 156 
Constitutional K'stintions, §8 126-135, pp 565- 
otK) 

(\)ntia(t to (onvey, spec.hi iiertoinianee, § 151, 
p 615 

Cr(‘ditfus, attack on, 8 152 

(’uintiM* aits, 8 1 H 

Damages, breach of eontiact to, 

Convey, 8 151, P 615 
Puichasc*, 8 140 

Debts, ti.insfei to sec me, 8 130, p 579 
Delnc'i,\, instrument of, § 136 
Dc‘si Iiptioii of l)iemisc*s, 8 136 
Divoicts \aliclatic)ii h> suhsequcMit duorc-o, § 140 
Durc'ss, 8 136 

Election, pinchasc'i’s nght c)f, § 148, ]> 607 
Eutoiiiuiicait ot lights ot purchasei, 8 151, PP 
614- 620 

Esiiow, delneiy iii, 8 123 
Estoppel, 

Asseitioii of iiualiditv, 8 14-, PP. 597-605 
Wif(‘ voliinlaiily joiiiing, 8 139 
Evidence', juocc'ccliiigs to sc't aside, 8 154, p 624 
Excess ovc'i staliitoij exi'iiiption, 

Bicaili of contiact to convoy, § 151, p 616 
Validitj as to ixutioii in excess, 8 146 
Exempt charactc'i as running with, 8 149 
Fc'e simple title (on\c‘jc*d, 8 148, p. 607, u. 21 
Foim of iiistiumc'iit, 8 136 
Fia^d, 

Ahseiice of as essential, § 136 
Estoiqiel, 8 142, p 598 

Geiu'ial (OM'iiants of title, estoppel, § 142, p. 600 
Hens, attack on validity, § 152 
Homestead right, conveyance subject to, § 124 
Husband and wife, ante 


1387 



INDEX TO HOMESTEAD 


Transfer—Continued, 

Improvements, 

A11owan(*e for in ease of void conveyance, § 
148, p. (K)t) 

Purchaser under void contract, lien for, § 155 
Infant children, restnction in case of, ^ 155 
Injunction, protection of purcliasei’s rights by, § 
151, p (514 

Insanity oi incoinpeteiicy of siiouse as alTecting 
right, § 150, p 577 
Invalidity, 

IVrsons entitled to assert, § 152 
Recoveiy back of purchase money, § 151, p 
(51(5 

.Tiny questions, pioct^edings to avoid, § 151, p (528 
TJeiiois, avoidance by, § 152 
liimitation of actions to avoid, § 155 
Limitation of povvei, § 12(5 
Nonjoindei of husband oi wife, 

Avoidance* li.v gi.intei*, 152 
LstopiM‘1 to asseit invalidity, § 142, p (500 
Notice of defeits, puichasi‘r as reipiiied to take, 
§ 148, 1) 010 
Occiiimncy aftei, § 14 

Opeiatioii and eff(‘ct, 150-151, ])i> 505-4520 
Paities, avoidance of, 154, p (522 
Pleading, avoidanci* of, § 1.54, p (525 
Powei to tiansl(‘i, ^ 125 

Pi 101 defective conveyaines, laiKhasei as taking 
fi(H‘ from, 140 

Pioceedings loi prot(‘( tion of purcliasm s’ rights, 
151, pp (111-(520 

l*ioem‘ds of sab* as vvitinn (*\enii)tion, ji} 71 
Piohibition of, povvei to piohibit, § 12(5 
PiojK'itv piii(lias(*d with pioieeds of as exeniiit, 
77 

Puicbasi'rs, lights and leinedies of, 147-151, 
pp (507 (520 

Uatiluation, \oulable convi'yaiic'c, 145 
Uecitals, estojqK*! resulting, 142, p (501 
IbMord, de(*d (onveying, 5) 158 
Ke(o\ery back ot iMiidiasi* iiioiaw, invalid con- 
ve>aiice, § 151, p (51(5 

lU*investin(*nt pin pos(*s, toiisent of coiiit, ^ 155 
Heleasi* of homestead, neiessit.v of, § 15(5 
Keinedies, 

Invalid (onveyame, 140 
I’nidiasei, ^ 151, jq) (511-020 
Kents and pi olds, accounting foi on setting aside, 
§ 155 

Ih‘pies(*ntations as to lioniestead diaiactei, estop- 
IH‘l, 142, p (501 
Keseivation of, 

lloinest(‘ad right, § 124 
Lite estate*, 125. 

Uestoialion of status epio on avoidance of, § 15(> 
Kestiictions on povvei, 12(5 
See ond hoine'ste*aeI in case* eif, § 15 
Seeiirdj, asseitiein ot right as against gi antee*, 
§ 07, p 550 
Setting asiele, 

Paities te) action foi, § 151, p 022 
Persenis entitle*ei to, § 152 
Simulated sale, piote*die)n ot iKuia tide purchaseis 
unde*r, § 118, p 000 

Single persons, subsequent mauiage, § 1.50, p 571 


Transfer—Continued, 

Specitie* pe*rfoimarice of contract to conv^ey, § 140 
Statutory provisions, 

(Conveyance's in coinpliaiice with, 8 150 
Conv(*yaiie’e*s not in comjiliaiicc with, §§ 140- 
144, pp 50(5-000 

Statute)! y resti le tienis, §§ 12(5-155, pp 505-500 
Subiect te) honu*stt*ad light, § 124 
Sinviving sixnise or cbildre*ii, 88 284-288, pp 801- 
800 

Rights acquiied by puicliase*!, § 288 
Touiiiiiatie)ii of heniiesteael, 

Inv^alid conveyance as bee*oniing eiyieiative on, 
8 141 

Joinelei in tiaiisfers after, § 150, p 578 
Thiid peisoiis, piircliasei’s lights as against, 

140 

^citle passing to grantee*, 8 148, p '(K)7 
Trial, proceedings to aveiul, 8 154, p 028 
Voidable coiiveyane*e, ratitie atieiii, 8 145 
Waive*!, ceinstitutional reqiiiiemeids, § 12G 
Wairaiity d(*ed, siiflie le'iie v, 8 15(5 
Writing, nec(*ssity e>f, 8 1*10 
Ti espass. 

Judgment for as exempt, 8 7(5 
Suivivmg spe)use, mainte*naiif e e)f, 8 2(55, p 7(51 
Tiesjiass to try titb*, jilea eif not guilty, evidence 
adnussibb* niidei, 8 252, p 715 
5'ies])assei, jMissession by as suffuieiit, § 80 
Tiial, 

(’laims against, pie)e*e‘e(lings to enfoie-e, 8 HT, p 
.557 

Ce)iivi*vane e* eir e'lu unibrane e*, jn eie-eedings te) aveiiel, 
8 154, p (528 

Kiife)ic(*ine‘iit e)f Tights, 88 251, 255 
Feiieelosuie of mortgage* em, 8 151, p (517 
Suiviving spouse* en eliilelie'n, pieie-e'eeliiigs iiiveih- 
iiig right, § 270, p 7t)5 

Tiust, 

Right as attaehing to i)iope*itv he‘bl in, 8 T8, p 518 
Sinviving speiiise ot diilel, nglit as te» pieipeitj 
he‘bl 111 , 8 2(58 

Tnist fiineis, e\e*iiiptie)n as applying to he)me*st<‘Hd jair- 
e based with, 8 112 

Tiuste'e, ee)nve*yanee to, ie)ineb*i in, 8 152, p .582 
Tiuste*e unele*! will, nieiitgage eit pieipe'rty by, 8 284 
Liiielivided inteie*s(, 

Exeessive aeieage, lights as atte*eti*el b>, 8 88, p 
527 

Paitition, equalizing simie, § 150 
Piiicliasei ot, paititle)]! I)>, 8 351, p 014 
lhi(*epiivo(al aed, relinepiishment e)f light l)y, 8 1^7 
Vnhiij)ie)V’e*el land, light as attaehing te), 8 1)5 
Ihiiteel States, 

Debts eliio te), enre)ie‘eahility against, 8 108 
Exemptlenis as against, 8 7 
Unlaw till levy, d.image's as re'ee)veial)le foi, 8 227 
Unlawful sale*, juelginent foi as e\e*mpt as, § 70 
Ihilawfiil use, 

Busiimss liemiestead, effect of, § 40 
Right to exemption as atteeted by, § .50 
Unman led i)Oise)iis, 

Right te) exemption, §§ 2.5, 28 
Head of family, 8 24, p 155 
ITnoc-cnpie'd i)re)perty, evidence required to establish. 
liome*stead lu, § 51, p. 488 
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Urban homestead, i 

Conveiiieiice or ornament, use of portion for, § t>4 
defined, § 53 ' 

Extent of, § 57 

Jury question, character as, § 51, p 401 , § 235 
Occupancy, reipiin'ments, § 33, p 400, ii 30 
Use of proiHMty, 

See, also. Occupancy, ante' 

AbaiKlonrneiit as losult ol change* in, § 171 
Adjoining tiacts, § 04 
Change m, § 3 

<4iaractei as hoint‘stead as dcterinined by, § 35 
Designation as hoineslead by, 51, p 4S7 
Detached paicels, § r»5 
Intention as d('terniiiiable fiom, § 30 
SuiMvnig sixuise*, rights as to, § 205, p 704 
Unlawful use, effect of, § 30 ^ 

Usury, wai\ei of light by usm lous contract, § 182 
Vacant land, 

Exdiange of homestead (onsistiiig of, § 72 
Pm chase* money obligations, (*nfoic(‘ment against, 

§ 102 

Puichast* with pioceocK of sale of homost<*ad, 
exemption, 77 
Right as attaching to, § 63 
VaUu\ 8^5 5t)-02, pp 40S-502 

Ailditious to homestead, § 01 • 

Allotment and apinaisal, ttetm ininatioii of, 21<s 
Api>(*al and <*rio!, trial de novo, IS, p 4S1 
Aiijilieation toi allotmi'iit as i(‘(piiM*d to tix, 8 48, 
p 480 

Ruideii of pioof as to, § 233, p 710 

Piohate proc(*(*diiigs, 270, p 702, n 80 
Constitutional limitation, § 50 
Dedalatioii of hoineslead, esliniiite of, ^ 10, ji 474 
CoiicUisivoness, § 40, ji 477 
Dedmtioii tor cik iimhi aiu es in det('i mining, ^ 02 
Depu*(iation in, etlecl ot, 01 
Determination of, 02 
Endiiiihrances, dedmtioii foi, ^ 02 
E\ ideiice as to, 

Admissibility, § 233, ]) 717 
Sulhcieiicy, § 233, p 718 
Excess in, eft(*( t of, 61) 
lmi)io\ emoiits enliaiiciiig, 01, 02 
liureasc in, effect of, f>l 
Law goveining, 5 
Life estate, deteiinmation of, § 02 
Limdation as to, § 50 
IMeadiiig of, S -32, p 713 
Piesiinii>ti()iis as to, § 233, p 710 
Puma facie evidence, afhdaMt as, § 02 
Statntoiy limitations as to, § 50 
SnrviMiig sjKUise, homesleiicl ot, § 243, p 720, 
§ 270 
Variance, 

Conveyanee or enenmhianc-e, piocc'ccling to avoid, 
§ *154, p 024 

protection and enfoi cement of rights, pioceeding 
for, § 232, p 714 

Vondoi and piirehasei Tiausfei, generally, ante 
Vendoi’s lien, 

Foreclosure, burden of pioviiig sale simulated. 
§ 154, p 625 

Pleading, foreclosure of, § 154, p. 624 


Vendor’s lien—f^ontlnued, 

Purchase money obligation secured by, enforce 
iiient against, ^ 101 

Verdict, piotection of right, proceedings foi, § 234 
Verification, 

Apprnisenu'iit, application foi, ft 210 
Dedal at ion of honic*ste}icl, 10, ]i 175 
Retuiii of siu\e>()r, allotment, |!| 18, p 481 
Vested iiiteiest, dechii.ition of hc)iiicstc‘iid cieating, 

§ 40, p 477 
Vested light. 

Husband and wife, § 4 
Piobate boinestead, 230 
V’^illagc*s, extent of bomestc'acl In, 57 
V’oliintary sale, proc‘e(*ds of as within 4*xc*mptlon, § 71 
AVag(‘s, lii*n foi as enfoi ceatih*, 100 
\Vai\or, 

t’reditois’ lights against, § 118 
Vendoi’s lien, § 101 

Waiver of light, ))§ 170-180, pp <>00 004 
Abandonment distinguished, § 1<»3 
Ac knowlc'clgment of instiiinu*nt of, 181, 182 
Ac quic*s(<‘iice in sale* uiidei c'xeciition, ^ 180 
Aftc*i-ac*quirecl i)iop(*ity, § 187 
Allotnu'iit bc'tore or aftei, ^ 170 
Ruidc‘u of procjtf as to, § 100 
Ceitaiiity, § 170 
Coiis<‘nt to sale, 186 
Consideiatioii, § 182 
(\mtract, § 182 

Dehtoi and ei editor lelationship as essential, 
170 

Evidmico, 

Admissibility, § 107 

Weight and siithc leiicv, § lOS, pp 075 <>83 
Kxt*(Ulion, consent to sale* nuclei. ^ 180 
Fa\oie(l eieditois, effect as to, 188 
Financial statc*mcnt, 170, n 00 
Uenc'ial waivei, 170 
llnsbaiid and wile, ^ 180 
Joindei of. ^ 184 
ImplUMl wanei, ^ 185 

Ja*\y and vale, failure* to c>b|c*c‘t or coiis(*nt to, 
'll 180 

Metlmd of, ^ 181 
Moitgage waiving, § 183 
Notaiial act as i‘ssential. ^ 181 
Operation ami ottc‘c t ot, 187 1!)0, pp. 0<)'4-007 
8pt*c*ial waivei, § 188 
Partueis, § 180 

Pii(>!it.\ 4>t liens in c*ast* of, S 188 
Piool aliunde, 107 

Recoi dation, iiivti unu‘nt ot, 181, 182 
Rc*stMctic)ns as to, 170 
Spc*cial wanei, It 170 

OlK*ialioii .ind c'ffc'Ct of, § 188 
Statuton piovisioiih, 

Antlioii/.ation, 7 
Comiihanee vMth, § 181 
SuMiMiig wife, ^4 240 
Siiipliis after Joiedosnie, § 188 
SurMTiiig childic*!!, ^ 257, p 748 
SuiviMiig husband, § 2<>0 
SiirMvliig wife*, § 240 

Aiiteiiiiptial Ol postnuptial contracts, § 250 
Thud pel sons, effeitiveiiess against, § 182, n 34 
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Waivi^r of right—Continned, 

Usurious contract, $1 182 
Writing, 181, 182 

Wan*housemen, priority of li(*n for storage, § 03, n 03 
Warumty deed, comeyaiue of homestead by, sufh- 
cleiicy, § 13() 

Waste, suiviviiig hjmmisc, occupying as life tenant, § 
2«r>, p 705 

Widow Suiviving wife, ante. 

Widuwei SiiiMMiig husband, ante 
Wife Husband and wife, ante 
Wills, 

S(‘(', also, Dc'vise, ante 

Coinnmiiit> pioperty, dis|K>sition of honu'stead in, 

Husband and wife, jnindei, § 132, p 583 
Jtesiduaiy c l.nisc*, § 242 

SurMMiig (liildreii, dt'pi iMiig of light by, 257, p 
7 47 

Suivning husband, rights as affected by, § 250 


Wills—Continued, 

Surviving wife, 

Tlepiiving of homestead by, § 243, p 730 
Klectioii to take* uiidc'r, § 251 
Power to devise by, ^ 285 
Woodlands, claiming as exempt, 8 08 
Wolds and phrases. Definitions, ante 
Writ of entry, smviving wife, as.sertion of right in 
answer to, § 279, p 784 
Wilting, 

ConveyaiK-e or eiiciiinbi aiice, nc'cessity, § 130 
Waiver of iiglit in, 181, 182 
Wiongful act, iin]>aiimeni tniough, judgment leeov- 
eieci as (‘xempt, § 70 
Wiongful Icwy, damages foi, ^ 238 
5aids, homestead as including, 08 
Yc^ai’s siipjioit, 

SiiiMving si)ous(‘, mcMger, 277 
SuiviMiig wife, 

Election betwemi, § 252 

Loss of riglit by obtaining judgment for, § 24' 
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{ 175. Conttitutiotial and Statutory 
Provisions 

Library References 
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29. US-^nzens Committee for Hudson Val v 
Volpc, CANY, 425 F2d97. cert den 91 SO 
237, two cues, 400 US 949, 27 L Ed 2d 256 

Ala —Pruell v Las Vegas, Inc 74 So 2d 807, 261 Ala 
557 

Ind —Public Service Commission v Fort Wayne Union 
Ry Co, 111 NE2d 719, 232 Ind 82 
Ky —Department of Highways v Current, 184 $ W 2d 
879, 299 Ky 127 

Mo—State n rel Lane v Pankey 221 $ W 2d 195, 339 
Mo 118 

Pa —Lima Bldg Stone Quarry, Inc v Com. Dept of 
Highways. 208 A 2d 884, 205 Pa Super 365 
Com V Oorham, 56 Lack 3ur 189 
Early Ohio statute held applicable 
Ohio—Hemik v Director of Highways, 160 N E 2d 
249. 169 Ohio St 403 

30. U S — Cilirens Committee for Hudson Valley v 
Voipe, D C N Y, 302 F Supp 1083, afTd , C A 
425 F2d 97 Cert den 91 SO 237. two cases. 
400 U S 949. 27 L Ed 2d 256 

Ariz—Hudson v Brooks, 158 P2d 661, 62 km 505 
Ark —Clayton v City of Little Rock. 204 S W 2d 145. 
211 Ark 893 

Cal—Sinclair v State. 15 CalRplr 493. 194 C A 2d 
397, cert den 82 SO 600. 368 US 986. 7 
L Ed 2d 524. reh den 82 SCI 865, 369 U S 842 7 
L Ed 2d 846 

Kan —State ex rel Arn v Stale Commivucm of Reve¬ 
nue and Taxation, 181 P2d 532. 163 Kan 240 
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Md —County Council for Montgomery County v Lee 
148 A 2d 598, 219 Md 209 
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74 N D 465 
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Commission. 186 NW2d 141 

(28) Other statutes 
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C A N Y . 425 F 2d 97 

Conn —Stock v Argraves, 151 A 2d 894, 21 Conn Sup 
214 

Del —James Julian, Inc v Hall. Super. 349 A 2d 750 
Oa—State V Georgia Rural Roads Authonty, 89 
SE2d 204, 211 Oa 808 

111 —Department of Public Works and Bldgs v Lanter, 
110 NE2d 179. 413 111 581 
Me—Opinion of the Justices. 132 A 2d 440, 152 Me 

449 

Mass—Opinion of the Justices, 113 N E 2d 452, 330 
Mi» 713 

Mich —City of Pleasant Ridge v Romney, 169 N W 2d 
625, 382 Mich 223 

Ohio—City of Ukewood v Thormyer. 168 N E 2d 289. 
171 Ohio St I3S—Slate ex rel City of Cleveland v 
Masheter, 221 N E2d 704, 8 Ohio St 2d II 

(29) Provnion aHowing notice by mail 

Wash-Sute v Uuman. 490 P.2d 450. 5 Wash App 

670 

p*a(6 
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etituthwal prorMoiii 

(71 Other statutes 


111 —RoMemoiit Bldg Supply, lac v Hlinois Highway 
Trust Authority, 258 NEZd 369, 45 HI 2d 243. 
app after remand 281 HE 2d 338. 5| 111 2d 126 
Ky -Stovall v Gartmit, 332 S W 2d 256 
Me —Opinion of the JuMices, 132 A 2d 440, 152 Me 
449 

PRBi 7 

A constitutional provision authonz- 
ing action by the legislature gives the 
state and its legislature control and 
authonty over all public roads.”' 

35.1. Tex—^lexas Highway Commiision v El Paao 
Bldg a Const Tradea Council. 234 S W 2d SS7. 
149 Tex 457 

36, III —Tylitrki v Tnple X Service, Inc. 261 N E 2d 
533. 126 111 App 2d 144 

Iowa—Iowa Power & Light Co v Iowa Suite Highway 
Commission. 117 N W 2d 425. 254 Iowa 534 
Mich —Mullins v Wayne County. 168 N W 2d 246. 16 
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N Y -People v Sack. 110 N Y S 2d 556, 202 Misc 571 
Or -Stale v Pacific Shore Land Co . 269 P 2d 512, 201 
Or 142 

Retroipective operation 

U S -Hopewell Tp v Voipe C A N J , 446 F 2d 167- 
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32 So 2d 555. 203 M»s 629, sug err over 37 
So 2d 287. 203 Miss 629 

Mont —City of Harlem v State Highway Commiuion, 
425 P 2d 718. 149 Mom 281 

Statute controlling 

SD -Hurley v Rapid City 121 NW2d 21. 80 S D 
180 

37. N J —State v Md«is A Waldsiein Co, 199 a 2d 
248 83 NjSufxr 211 

N Y~Neddo v State. 85 N YS2d 54. 194 Misc 379. 
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39 N H - -Wiseman v Merrill, 109 A 2d 42, 99 N H 
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Ohio—Neuweilcr v Kauer supra, n 3 
Pa —Sculley v Ciiy of Philadelphia, 112 A 2d 321, 381 
Pa I 

WVa—Thacker v Ashland Oil A Refining Co, 41 
SE2d 111, 129 W Va 520 

Purpose of particular statutM 

(1) Other statuies 

U S —Citizens to Preaerve Overton Park, Inc v Voipe. 
D C Tenn. 309 FSupp 1189, add, C A. 432 F 2d 
1307, levd on oih grds 91 SCt 814 401 U S 
402, 28 L F4 2d 136, on remand, D C, 335 F Supp 
873, op supp 357 F Supp 846, revd on oth grds 
494 F 2d 1212 
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SE2d 204, 211 Oa 808 

Wash—Ault V Washington State Highway Commis¬ 
sion. 462 P 2d S46, 77 Wash 2d 376 

40. Cal—Wine v Boyar, 33 Cal Rptr 787, 220 
C A 2d 375 

La —Wall V Amenean Emp Ins Co. App, 215 So 2d 
913, wnl ref 217 So 2d 415. 253 La 325 

41. U S —Sinclair Pipe Line Co v Archer County, 
Tex . C A Tex. 245 F2d 79, cert den 78 SCl 96, 
355 US 862. 2 LEd2d69 

Ohio—Slate ex rd Rt^n v Taylor, 89 N E 2d 136, 
132 Ohio St 241 

44. Ind —Town of Argos v Harley, 49 N E 2d 552, 
114 Ind App 290 

Ohio—City of Lakewood v Thormyer. 168 N E 2d 289, 
PI OtuoSt 135 
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46. Anz —Hudson v Brookx, supra, n 30 
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Dm a Co 287, 39 Berks Co 167 
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Mich 337 

47. Del —Campbell v CommtasioiKn of Town of 
ihany Beauih. 139 A 2d 493. 37.DclCh 233 
Okl —White v Board <A County Gom’vs of Tuba Coun* 
ty, 267 P 2d 579 

Tex —Jefferaon County v Board of County and Diitriet 
Road Indebtedness. 182 S W 2d 908, 143 Tex 99 

49. Iowa—lows Power A Light Co v Iowa State 
Highway Commission, 117 N W 2d 425. 254 loira 
334 

50. Iowa—Iowa Power A Light Co v Iowa State 
Highway Commuaioit, 117 N W 2d 425, 254 Iowa 
334 
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56. Ala —Hall v Underwood, 63 So 2d 683, 258 Ala 
392 

Ark-Young v Cbyton, 264 SW 2d 41. 223 Ark 1 
Fla —Sutc Bd of Administration v Paaoo County, 22 
So 2d 387. 156 Fla J7-City of Waldo v Alachua 
County App. 239 So 2d 63. afTd in paa disap¬ 
proved in part, Sup. 249 So 2d 419 
Minn —Kotschevar v North Fork Tp, Stearfu County, 
39 N W 2d 107, 229 Mmn 234 
Miss— Lowndes County. Diit 5 v Miasusippi Stale 
Highway Commission, 220 So 2d 349 
Ohio-Conn v Kerns, 171 NE2d 218 
Okl —Craig (bounty Excise Bd v Texat-Empire Pipe 
Line Co 159 P 2d 1003, 195 Okl 627 
Wash —State ex rel Bugge v Martin, 232 P 2d 833, 38 
Wash 2d 834 

W Va —State ex rel State Bldg Commusion v Moore, 
184SE2d 94. 155 WVa 212 

Intereat 

N Y -City of New York v Stale, 357 N E2d 988, 40 
N Y 2d 659, 389 N Y S 2d 332. remuted to 408 
N YS2d 702, 95 Misc 2d 810 
Or —State ex rel Sprague v Straub, 400 P 2d 229, 240 
Or 272. op clarified 401 P 2d 29. 240 Or 272— 
Lane (bounty v Paulua, 644 P 2d 616, 57 Or App 
297 

58. Ala —JefTetson County v City of Birmingham, 27 
Sold 584. 248 Ala 319 

59. Ark —aayton v City of titde Rock, supra, n 30 
S D —State ex rel Parker v Youniquist, 11 N W 2d 84, 

69 S D 423—Gnffis v State, 11 N W 2d 138. 69 
SD 439 

60. Fla —State v Flonda State Imp Commusion. 34 
So 2d 443. 160 Fla 230 

W 10 

64. Tenn—Carter County v Williams, 190 SW2d 
311, 28 Tenn App 352 

65. Ffiinl budget 

Fla —Webb v Hill, 75 So 2d 596 
CrmstnictfcHi of budget 
Fla —Webb v Hill. 75 So 2d 596 
70. U S —Citizens Organized to Defend Enviranment. 
Inc V Volpc. DC Ohio, 333 FSupp S20-Staie 
of Ark ex rel Arkanaaa State Highway Commu- 
uon V (Joldschmidt. CAArk, 627 F2d 839 
N Y —Bogart v Westchester County, 59 N Y S 2d 77, 
270 App Div 274, app den 68 N E 2d 36. 295 
NY 934, app dism 70 NE2d 531. 296 NY 
701—Brown v McMorruu 237 NYS2d 74. 23 
AD 2d 661 

Apimrtul creatM contractual ohllgMion 
U S—Slate of Vi v Ooldschmidi. CA Vt, 638 P2d 
482 
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iviiMHncmoii Of ogrccflwK 

N Y V WcktLhester County 37 N Y S 2d 306. 

m Mine $61 tfrd 19 N Y S 2d 77. 270 App Div 
274, app d«n 68 N E 2d 16. 29$ N Y 914. app 
diMn 70 NE2d 531, 296 N V 701 

U$-*National Foma Prmcrvution Group v Volpe, 
DC Mont, 332 FSupp 123, motion for recomid- 
eraiion den 359 FSupp 136 

IUBliir«y SifMy Act 

U.S -Clark v Volpe. C A W Va. 481 F 2d 634 

^PrfaMry roott** elfglMlity 

US—National Fore^ Prewrvation Group v Volpe. 
DC Mont. 339 FSupp 136 

Dtpartmeflit of Tnuisportotioii Act 

U S —Citizeni to Preserve Overton Park, Inc v Volpe, 
DCTenn, 357 FSupp 846, revd on oih grd^. 
C A. 494 F2d 1212, cert den 95 SCI 1997.421 
US 991. 44 L Ed 2d 481 

Statute of Itielf uot lufflcieat to create contract 

U S —State of Anr By and Through Arizona Highway 
Dept V US. 494 F 2d 1285, 204 Cl Cl 171 

Highway Beautlflcatkm Act 

U S —Stale of Vt V Bnnegar. D C Vt. 379 F Supp 
606 

Tea—Lubbock Poster Co v City of Lubbock. Civ 
App 569 S W 2d 935, err ref no rev err, cert 
den 100 SO 63. 444 US 833. 62 LEd 2d 42 

71. US—Manufield Ambulance Service Co, Inc v 
Volpe. DC Ohio, 336 FSupp 173 

D C —Loft Angeles County. Cal v Adams, C A, 374 
F 2d 607, 187 US App DC 396 

Arbitrary ilecigloiu may be set aiide 

US—1-291 Why*' Ass’n v Bums, DC Conn. 372 
F Supp 223. affd. C A . 517 F 2d 1077 

State cannot be forced to aeek federal funds 

U S —Stanton v Ash D C Ind , 184 F Supp 625 

72. U S —Monroe County Conservation Council, Inc 
v Volpe, CANY 472 F 2d 693 

DC—National Wildlife Federation v Snow, C A , 161 
F2d 227 182 US App DC 229 

N Y —New York Tel Co v Commissioner of New 
York State Dept of Transp. 307 N Y S 2d 945 62 
Misc 2d 6 

PuUk hearing 

US—Uthan v Bnnegar, C A Wash 306 F 2d 677, 
app after remand, C A , 675 F 2d 1085—Stop H-1 
Ass'n v Lewis, D C Hawaii. 538 F Supp 149, afTd 
in part, revd in part on oth grd&, C A , 740 F 2d 
1442 cert den 103 S Ct 2344, 85 L Ed 2d 859 

Prescnmtlon of enrironmental quality 

US—Lalhan v Bnnegar. C A Wash, 306 F 2d 677, 
app after remand. C A , 671 F 2d 1083 

Failore to comply with requirements 

U S —Stale of Neb. Dept of Roads v Tiemann, C A 
Neb. SIO F2d446 

N Y —City of Rye New York v Schuler, D C N Y , 
335 FSupp 17 

Faihiec to state cause of ictioa 

U S —Mansfield Ambulance Service Co, Inc v Volpe 
DC Ohio. 336 FSupp 173 

Prehearing remedy 

N Y —City of Rye, New York v Schuler. D C N Y . 
151 FSupp 17 

Determinatloa not unreaaonnble 

US-State of South Dakota v Volpe, DCSD. 113 
FSupp 315 

Lacatton baariag 

US—Movement Against Destruction v Volpe DC 
Md. 161 FSupp 1360, affd. C A . 300 F2d 29~ 
Lathan v Bnnegar. C A Wash. 306 F 2d 677, app 
after ranand. C A 673 F 2d 1083 

Prognyu tpproval 

US—Movement Against Destruction v Volpe. DC 
Md 161 F Supp M60 affd C A 500 F 2d 29 


Procedural requirements mandated by National 
Environmental Policy Act 

U S —Citizens For Mass Trancit Against Freeway* v 
Bnnegar, DCAnz. 1S7 FSupp 1269 

Applicability of National Environmental Policy 
Act 

U S —Robinswood Community Club v Volpe C A 
Wash, 306 F2d 1366 

D C —National Wildlife Federation v Appalachian Re¬ 
gional Commission, CA , 677 F2d 883, 219 US 
App DC 295 

Relocation costs 

U S —Beaird-Poulan, Inc v Department of Highways, 
State of U. C A U 497 F 2d 54, cert den 95 
S Ct 1424. 420 U S 990. 41 L Ed 2d 670 

Endangered epecies 

US- Notional Wildlife Federation v Coleman, C A 
Miss, 129 F2d 359, reh den 532 F2d 1375, ccri 
den 97 S Ct 489, 429 U S 979. 50 L Ed 2d 587 

Relocation assistance 

U S —Katsev v Coleman. C A Mo. 530 F 2d 176 

Public lands 

U S —National Wildlife Federation v Coleman, 400 
F Supp 705 revd on oth grds 529 F 2d 159, reh 
den 532 Fid 1173. cert den 97 SCl 489, 429 
US 979 50 L Ed 2d 187 

Various matters relating to the 
grant of funds by the federal govern¬ 
ment under the Federal-Aid Highway 
Act have been adjudicated ' 

75 5. US —Center for Auto Safety v Bowers, DC, 
466 FSupp 829—State of Vt v Goldschmidt 
C A Vt, 638 r 2d 4K2 - Slate of N M ex rcl New 
Mexico State Highway Dept v US, 661 F 2d 
1021, 229 CtCI 99 

SD—South Dakota Trucking Assn, Inc v South Da 
kota Dept of Transp 105 N W 2d 682 

Objective of act 

U S —State Highway Commission of Missouri v Volpe, 
C A Mo . 479 F 2d 1099 

Del —Arlesian Waier Co v State Dept of Highways 
and Transp, Super, 330 A 2d 432, mod on oth 
grds 310 A 2d 441 

**Fedenil-nid highway^* denned 

U S —La Raza Unida v Volpe. D C Cal 337 F Supp 
221, cert den 91 SCt 105, 409 US 890, 34 
L DJ 2d 147, op supp 57 F R D 94. affd , C A . 
488 F2d 559. cert den 94 SCt 3171 

Authority of Secretary of Tranaportation 

U S —State Highway Commission of Missouri v Volpe, 
C A Mo, 479 F 2d 1099—State of Iowa ex rel 
State Highway Commission v Bnnegar, C A Iowa, 
112 F 2d 722—State of Me v Goldschmidt. D C 
Me. 494 F Supp 93 

Inchoate interest of sUtes In apportioned funds 

U S —State Highway Commission of Missouri v Volpe, 
CAMo. 479 F2d 1099 

Cutbacks and freezes of highway trust fbuds 

U S —State Highway Commission of Missouri v Volpe, 
CAMo, 479 F2d 1099 

Relocation assistance 

U S —La Raza Unida v Volpe. D C Cal, 337 F Supp 
221, e'en den 91 SCt 105, 409 US 890. 34 
L Ed 2d 147, op supp 57 F R D 94, affd , C A . 
488 F2d 359, cert den 94 SCt 3171 

Compliance 

U S —Robinswood Community Club v Volpe, C A 
Wash. 506 F2d 1366 

Prerequilltes to commitment of federal govern¬ 
ment to project 

U S —Lathan v Bnnegar, C A Wash, 506 F 2d 677, 
app after remand, C A, 675 F 2d 1085 

Motorist not *iiggrievcd** within statute 

U S —Stanton v Ash, D C Ind, 384 F Supp 625 


New hearing 

U S —Lathan v Bnnegar, C A Wash, 506 F 2d 677, 
app after remand, C A , 675 F 2d 1085 

Weight limitrtions 

Mont —Sute ex rel Dick Irvin, Inc v Anderson. 52S 
P2d 164. 164 Mont 513 

Exemption from envtronmcntul requirements 

U S —Named Individual Members of San Antonio Con¬ 
servation Soc V Texas Highway Dept, C A Tex , 
496 F2d 1017, cert den 95 SCt 1123, 420 US 
926, 23 L Ed 2d 396 

Funds impounded without nnthority 

U S —State of Montana By and Through Dept of 
Highways of State of Montana v Bnnegar, D C 
Mont. 380 FSupp 861 

Traffic study 

US—Robinswood Community Club v Volpe, CA 
Wash . 106 F 2d 1166 

Statute not violated 

U S —Movement Against Destruction v Volpe, C A 
Md. 500 F 2d 29 

Utah—Utah Dept of Transp v Fuller, 603 P 2d 814 

Social, economic, environmental and planning 
impacts 

US—City of Davis v Coleman, CACal, 521 F2d 
661 

Review 

US—Swam v Bnnegar C A Ill, 517 F2d 766, app 
after remand C A , 542 F 2d 164 

Regulations 

D C —Center for Auto Safety v Tiemann, D C , 428 
FSupp 118 

State's compliance with safety standards 

DC—Center for Auto Safety v Tiemann, DC, 428 
FSupp 118 

Market value of property taken 

U S —People of State of Cal By and Through Dept of 
Transp v U S . 51! F 2d 843. 211 Ct Cl 329. cert 
den 98 SCt 180 414 U S 817, 54 L Ed 2d 130 

Payment for interest 

U S —People of Slate of Cal ex rel Dept of Transp v 
U S, ex rel Dept of Transp, Federal Highway 
Administration, C A Cal, 561 F 2d 711 

Status of American Associition of State High¬ 
way and Transportation Officials 

D C —Center for Aulo Safety v Cox, 580 F 2d 689, 188 
US App DC 426 

Cost of settlement 

U S —I oulsiana Dept of Highways v US, 604 F 2d 
1139, 221 Cl Cl 229 

Reimbursement of costs 

U S —Com of Pa . Dept of Transp v US, 643 F 2d 
758, 226 CtCI 444, cert den 102 SCl 117, 454 
U S 826, 70 I Ed 2d lOI 

“Local official|“ 

Mo —State ex rcl Norton v Rush, 637 S W 2d 7 

Various other statutes providing fed¬ 
eral aid for highways have been con¬ 
strued and applied by the courts 

75.10. Military Construction Authorition Act 

U S —National Wildlife Federation v Adams, C A 
Wash. 629 F2d 587 

Surface Transportation Aaslatance Act of 1978 

U S —Valiant Steel and Equipment, Inc v Gold¬ 
schmidt. DC. 499 FSupp 410 

76. Fla —State v Special Road and Bridge Dist No 
9 of Polk County, 13 So 2d 801, 151 Fla 44 

77. Tex—Jefferson County v Board of County and 
District Rood Indebtedness, supra, n 47 

Statute construed 

Cat - Alameda Oniniy v Kuchel. 195 P 2d 17, 32 
Cal 2d 191 

Fla —State v Florida State Imp CommiMion, supra, n 
60 
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Midi^ty of Frankfort v Brown, % N,W3d 748. 
^SkMich 146 

Miu.-'Sintc Highway Comminuon v McOowen ex rel 
Hindu County. 23 So 2d 893, 198 Mwa tS3, «ug 
err over 24 So 2d 330. 198 Mias 893 

N Y-^Benecs County v Slate. 47 N Y S2d 687. affd 
42NYS2d44afimcara.266AppDlv 815.aRd 
42 N Y S 2d 972. Oral case, 266 App Div 815, affd 
93 N E2d 849, 292 N Y 901 Jiidg gr 53 N E2d 
849, 292 N Y 901 

7B. Ala—Pniett v Las Vegas. Inc. 74 So 2d 807, 261 
Ala 537 

Cal -Perez v Oty of San Joae, 237 P 2d 548, 107 
C A 2d 562 

Ra —State V Flonda State Imp Commission. 47 So 2d 
601 

NH-Opmion of the Justices. 371 A 2d 1189, 117 
NH 300 

Okl—Application of Oklahoma Turnpike Authonty. 
386 P 2d 165 

Wll 

79. Miss— State Highway Commission v McGnwen 
ex rel Hinds County, supra, n 77—Stale Highway 
commission v Coahoma County, supra, n 36 

BO. Miss—State Highway Commission v Coahoma 
County, supra, n 36 

Tex —Jeflerson County v Board of County and District 
Road Indebtedness, supra, n 47 

Stntntory proUbMon 

N J —Mathews v Finley, 134 A 2d 441. 46 N J Super 
179 

81. 12 CJ p 755 note 73 

82. Tex—Jefferson County v Board of County and 
District Road Indebtedness, supra, n 47 

83. Mis<>—State Highway Commission v McOowen 
ex rel Hinds County, supra, n 77 

84. Cal —City of San Marcos v California Highway 
Commission, Dept ofTransp, 131 Cal Rptr 804, 
60 C A 3d 383 

Fla —State ex rel Hester v State Bd of Administration, 
30 So 2d 356, 158 Fla 367 

Idaho—State ex rel Moon v Jonasson, 299 P 2d 755, 78 
Idaho 205—Williams v Swensen, 467 P2d I, 93 
Idaho 542 

Mass—Opinion of the Justices to the Senate, 352 
NE2d 197. 370 Mass 895 

N Y —City of New York v State, 306 N Y S 2d 131, 
161 Mnc2d 517, affd 373 NYS2d 853, 49 
A D2d 644. mod on oth grds 357 NE2d 988, 40 
N Y 2d 659. 389 N Y S 2d 332 

S D —Chilstrom v State, Dept of Transp, Division of 
Highways. 271 N W 2d 4 

Vt —Town of West Rutland v State Highway Bd , 286 
A 2d 283, 130 Vt 91 

Statati haM aot eoavolUag 

Ark-Jcnnmp v Lynch, 307 SW2d 781. 228 Ark 

424 

Broad authority to dlfpoaie ftiadi 

Oa—Brown v Wnght. 203 SE2d 487, 231 Ga 686 

85. ai —Fischer v ShaiU County, 299 P 2d 222, 46 
C 2d 771—Wine v Boyar. 33 Cal Rptr 787, 220 
C A 2d 375 

Mias —State Highway Commission v Coahoma County, 
supra, n 36 

ExMiptloB of Audi 

NH—Opinion of the Justices, 371 A 2d 1189, 117 
NH 300 

88. Miss— State Highway Commission v Coahoma 
County, supra, n 36 

Lorn co rt r a ctg uador wdd itotuto arc iandM 

Oa-Mulkcy v QuUlian. l00SE2d 268, 213 Qa 907 

89. Miss— Slate Highway Commnakm v Coahoma 
County, supra, n 36 

Mo— lowph L Pohl, Contractor v State Highway 
Commisaion. 431 S W 2d 99 


City ftroiti 

(2) Other matters 

NI —Sherman Holding Realty Corp v McOann. 194 
A 2d 382. 81 NJSuper 48 

90. Fla—City of Orlando v Orange County, 276 
So 2d 41 

W Va —Charleston Transit Co v Coiidry. 86 S E 2d 
391. 140 WVa 651 

p,«e 13 

97. Mias—State Highway Commission v Coahoma 
County, supra, n 36 

98. Fla —Stale ex rel Hester v State Bd of Adminis¬ 
tration, supra, n 84—State v Flonda State Imp 
Commission, supra, n 60 

Iowa—Harp v Abrahamson, 80 N W 2d 505, 248 Iowa 
222 

Ky —Jefferson County v King. 479 S W 2d 880 

4. Ra —Lee County v City of Fort Myers, 52 So 2d 

792—City of Waldo v Alachua County, App. 239 
So 2d 63. affd in part, disapproved in part, Sup, 
249 So 2d 419 

Mo —State ex rel Essex Special Road Dist of Stoddard 
County V Vinson. 198 SW2d 232 
Wash - State v Gallagher. 549 P 2d 499. IS Wash App 
267 

On whon duty reoti 

Tex —Janes v Morton Civ App, 385 S W 2d 702, err 
ref no rev err 

5. Ra —City of Waldo v Alachua County, 249 So 2d 

419 

6. Miss—Board of Sup'rs of Lafayette County v 

Parks. 71 So 2d 197, 220 Miss 403 

pugg 14 

7. Nev —Washoe County v City of Reno, 360 P 2d 

602, 77 Nev 152 

9. US —La Raza Unida of Southern Alameda County 

v Volpe, CACal, 488 F2d 559, cert den 95 
set 3171, 417 US 968. 41 L Ed 2d 1138 
Okl —White v Board of County Com'rs of Tulsa Coun¬ 
ty. 267 P 2d 579 

Tex —Janes v Morton, Civ App, 385 S W 2d 702 err 
ref no rev err 

10. Miss— Board of Sup’rs of Lafayette County v 
Parks, supra, n 6 

Tex —Janes v Morton, Civ App, 385 S W 2d 702, err 
ref no rev err i 

Mutters considered 

Cal —Wine v Boyar. 33 Cal Rptr 787, 220 C A 2d 375 

11. Tex —Janes v Morton, Civ App, 385 S W 2d 
702, err ref no rev err 

13. Mo —Weber v Missouri State Highway Commis¬ 
sion, App , 629 S W 2d 954. transferred to Sup, 
639 S W 2d 823 

Motive of hourd not rcviewtble 

Cal —Wine v Boyar. 33 Cal Rptr 787. 220 C A 2d 375 

14, Tex—Janes v Morton, Civ App, 385 SW2d 
702, err ref no rev err 

19. Fla —State V Ronda State Imp CommiHion, 34 
So 2d 443, 160 Ra 230 

Ky —Clay County v Kentucky Department of High¬ 
ways, 172 SW2d 436. 294 Ky 638—Frankhn 
County V State Highway Commissioa, 200 S W 2d 
751, 304 Ky 328 


p*ae IS 

20. Ky—Clay County v Kentucky Department of 
Highways, supra, n 19—Frankhn County v State 
Highway Commiiaion, supra, n 19 
26. Flu —State Bd of Admimstration v Pasco Coun¬ 
ty, 22 So 2d 387, 156 Ra 37—State ex rel Omell 
v Johnson. 147 So 254, 109 Ra 263—Sute ex 
rel Hester v State Bd of Administration, 30 
So 2d 356. 158 Fla 567 

Idaho—Murtaugh Highway Disl v Twin Palls High¬ 
way Dist, 142 P2d 579, 65 Idaho 260 
MKh-Zkgkr v Witherspoon. 49 NW2d 318. 331 
Mich 337 
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Peas IS 

S D —Suic ex rel Parker v Youiiiiiwl, 11 N.W 2d 84, 
69 S D 423 

**FuNd8** ui iududlug roud efUipuMUt 

Kan«-Rauach v Httl. 190 P2d 357, 164 Km 505 
27, Anz—Anzona State Highwuy Comaaiiaion v 
Nehon. 459 P 2d 509. 105 Anz 76 
Me-Opinion of the JusUcca, 80 A 2d 417, 146 Me. 
249 

page 16 

29. Ky —Pennynle Rural Elec Co-op Corp v Hig¬ 
gins. 379 SW2d 467 

34. AU —Hail V Underwood, 63 So 3d 683. 258 Ala. 
392 

WVa—Sessler v Partlow, 27 SE.2d 829, 126 WVa 
232 

l«Bel7 

44. Ala—Hall v Underwood, supra, n 34 

45. Fla—Sute v Sute Roud Dept, 173 So 2d 693 
Ohio—Sute ex rd Utterst v Smith, 94 N E 2d 802, 87 

Ohio App 513 

Tex—Alley v Jones. OvApp, 311 SW2d 717. err 
ref no rev err 

47. Anz —State ex rel Herman v Cardou, 544 P 2d 
657. 112 Anz 948 

Ky—Keck v Manning. 231 SW2d 604. 313 Ky 433 
Me—Opimoif’of the Justicet. 132 A 2d 440. 192 Me 
449—Opinion of the Justices, 170 A 2d 647, 157 
Me 104 

Miss —Coleman v Shipp, 78 So 2d 778, 223 Mua 516 
Mo—State Highway Commission v Spuinhower, 504 
SW2d 121 

N D —State ex rel Syvertson v Jones. 23 N W 2d 54. 

74 ND 465—Huber v Miller, 101 NW2d 136 
Ohio-Roop V Byer, 171 N E2d 222 
Or—State v Rawson, 312 P2d 849, 210 Or 593 
Tex —J R Phillips Inv Co v Road Dut No 18 of 
Limestone Qwnty, Qv App, 172 S W 2d 707, err 
ref 

Va—Almond v GUmer. 51 SE2d 272 188 Va 822 
Wash —Automobile Club of Washington, Inc v Qty of 
Seattle. 300 P 2d 377, 49 Wa8h.2d 262—Automo¬ 
bile Oub of Wash v City of Seattle, 346 P 2d 695, 
95 Wash 2d 161—State v Human Relations Re¬ 
search Foundation, 391 P 2d 913; 64 Wash 2d 262 

puge 18 

48. Fla—State v State Bd of Admimstration, 29 
So 2d 880, 157 Fla 360 

Idaho—Williams v Swensen, 467 P 2d 1, 93 Idaho 542 
Iowa—Forst v State, 172 N W 2d 575 
Mich —County Road Ass'n of Michigan v Michigan 
Dept of Tramp, 288 N W 2d 382, 94 Mich App 
242 

Minn—Minneapolis Gas Co v Zimmerman, 91 
N W 2d 642, 253 Minn 164 
Mo —Sute ex rel Sute Highway Commnaion v Pmk- 
ley, App. 474 S W 2d 46 

Tex-J R Phillips inv Co v Roud Dut No 18 of 
Limestone County, supra, n 47 
Wash —Automobile Club of Wash v Qty of Seattle, 
346 P 2d 695, 55 Wash 2d 161 , 

WVa—State ex rel Sute Road Commissioo v 
O'Bnen. 82 S E2d 903, 140 W Va. 114 

ConatractkMi of proriaioM 
Wash —Washington Stete Highway Commiasion v Pa^ 
cific Northwest Bell Tel Co. 367 P2d 605, 59 
Wash 2d 216 

49. Ra—State v Flonda Sute Imp Coromisiioh, 
supra, n 19 

Ga—McLucas v Sute Bridge Bldg Authority, 77 
SE2d 531. 210 0a 1 

Idaho-Rich v Williams, 341 P 2d 432, 81 Idaho 311 
Ky —Maggard v Marcum, 252 S.W 2d 41 
Minn —Minncapoln Gas Co v Zimmbnnaii, 91 
N W 2d 642. 253 Minn 164 
NC-Teer v Jordan. 59 SE2d 359, 232 NC 48 
S D —Alexander v SUte. 48 N W 2d 830, 74 S D 48 
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SliM lieM valM 

Ga~Wcekti v Gec^rgm State Highway Authority, 120 
SE2d 620, 217 Ga 14 

90. Mawt—In re Opinion of the JuMicex, 8S N E2d 
761, 324 Mum 746 

Tea —Thayer v Greer. Ov App, 229 S W 2d 833, en 
ref no rev err 

92. Fla —State ex rel Hester v State Bd of Adminiit> 
tration. 23 So 2d S21, 136 Fla 445—Stale v State 
Bd of Administration, supra, n 48—State v Flor¬ 
ida State Imp Commission, supra, n 19—City of 
Hollywood V Broadward County. 34 So 2d 205 
Idaho—Williams v Swensen, 467 P 2d 1, 93 Idaho 542 
Mass—In re Opinion of the Justices, supra, n 50 
Miss —State Highway Commission v McGowen ex rel 
Hinds County, 24 So 2d 330. 198 Miss 853 
N D —State ex rel Syvertson v Jones, supra, n 47 
Wash —State ex rel Bugge v Marlin, 232 P 2d 833, 38 
Wash 2d 834 

Ufc for rolocatloB of utility linea 

(1) Held proper 

lowa-Edge v Bnce, 113 NW2d 755, 253 Iowa 710 
Mom—Jones v Bums, 357 P2d 22, 138 Mont 268 
N H —Opinion of the Justices 132 A 2d 613 
Tex —State v City of Austin, 331 S W 2d 737, 160 Tex 
348 

(2) Held improper 

Me —Opinion of the Justices 132 A 2^ 440, 152 Me 
449 

Wash —Washington State Highway Commission v Pa¬ 
cific Northwest Bell Tel Co. 367 P 2d 605. 59 
Wash 2d 216 

53. Ky —Guthne v Curiin, 263 S W 2d 240 
Tex—J R Phillips Inv Co v Road Disi No 18 of 
Limestone County, supra, n 47—Thayer v Greer, 
supra, n 50 

99. Fla--Hodges v Femandina Port Authority in 
Nassau County, 38 So 2d 687 
Ky —Clay County v Kentucky Department of High¬ 
ways, supra, n 19 

N C —Sale v State Highway A Public Works Commis- 
Mon. 78 S E 2d 724, 238 N C 599 
WVa—State ex rel State Road Commtssion v 
OBrien 82SE2d 903, 140 W Va 114 

P«8e 19 

59. Ky —Pennyrile Rural Elet Co op Corp v Htg 
fins, 379 S W 2d 467 

Minn—Cory v King, 35 NW2d 807, 227 Minn 551 
N D —Slate ex rel Syvertson v Jones, supra, n 47 
SD—Matter of State Motor Fuel Tax Liability of 
AGE Corp. 273 N W 2d 737 

Subitiiitial rtiutionfhip 

Mont —State Highway Commission v West Great Falls 
Flood Control and Drainage Dist. 468 P 2d 753 
155 Mont 157 

Airiilability of Matching fcderil ftinds not con¬ 
trolling 

Mont —State Highway Commission v West Great Falls 
Flood Control and Drainage Dist. 468 P 2d 753, 
155 Mont 157 

99. Cal —Golden Gale Bridge and Highway Dist v 
Luehnng, 84 Cal Rptr 291, 4 C A 3d 204 
Minn —CJ& chad ia Minneapolis Gas Co v Zimmer¬ 
man 91 N W 2d 642. 650, 253 Minn 164 
Mo—Joseph L Pohl, Contractor v State Highway 
, Commission. 431 $W 2d 99 
N H -Opinion of the Justices, 132 A 2d 613 101 N H 
527 

N D —CJ S cited in Northwestern Bell Tel Co v 
Wentx. 103 N W 2d 245. 245—Brcnna v Hjelle 
161 N W 2d 356 

Ohio—State ex rel Preston v Ferguson. 166 N E 2d 
365, 170 Ohio St 450-State ex rel Walter v 
Vogel. 161 N E2d 449. 108 Ohio App 294 affd. 
Sup, 159 NE2d 892. 169 Ohm St 368—Roop v 
Byer 171 NE2d 222 

Pa—Com. Dept of Iransp v Pennsylvania Public 
Utility CommisMon 439 A 2d 1301, 64 PaCmwth 
224 


Tex—CJ.S quoted In State v City at Austin, 33| 
S W 2d 737. 746, 160 Tex 348 
Wash —Automobile Club of Wash v City of Seattle. 
346 P 2d 695, 55 Wash 2d 161—State ex rel Wash¬ 
ington State Highway Commission v, O'Bnen, 523 
P2d 190 83 Wash 2d 878 

Reimburaement to utility 

Tex—Stale v City of Dallas, OvApp, 319 SW2a 
767, affd 331 S W 2d 737, 160 Tex 348 
W Va —State ex rel Appalachian Power Co v Gamer, 
143 S E 2d 351, 149 W Va 740 

Statute held constitutional 
Idaho—Rich v Williams, 341 P2d 432, 81 Idaho 311 
To pay special assessments 
Kan —State Highway Commission v City of Topeka, 
393 P 2d 1008 193 Kan 335 

Flood control benefits 

Mont —State Highway Commission v West Great Falls 
Flood Control and Drainage Dist, 468 P 2d 753, 
155 Mont 157 

60. N C —Tcer v Jordan supra n 49 

61. Fla—City of Waldo v Alachua County, App, 
239 So 2d 63. affd in part, disapproved in part, 
Sup . 349 So 2d 419 

Wash —State ex rel Washington Toll Bridge Authority 
V Yelic, 377 P 2d 466, 61 Wash 2d 28 

62. Wash -Stale ex rel Washington State Highway 
Commission v O Brien, 523 P 2d 190, 83 Wash 2d 
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munity Stores Corp, 131 NW2d 515, 256 Iowa 
1344 

Nev —Harrison v Department of Highways, 484 P 2d 
716, 87 Nev 183 

N Y —Brown v McMorran, 247 N Y S 2d 737, 42 
Mtsc2d 211. revd in part on olh grds and app 
dism in pari 257 NYS2d 74, 23 AD 2d 661 

Action held not arbitrary or onreaionable 

Iowa—A ft S, Inc v Iowa Stale Highway Commission. 

116 NW 2d 496. 253 Iowa 1377 
Mo —State ex rel State Highway Commission v Public 
Service Commission. App, 459 S W 2d 736 
Wash —Deaconess Hospital v Washington State High¬ 
way Commission, 403 P 2d 54, 66 Wash 2d 378 

57. Md—Sollim V Baltimore County, 252 A 2d 819. 
253 Md 407 

Mich —Pennon of Highway US-24, in Bluomneld Tp, 
Oakland County, 220 N W 2d 416, 392 Mwh 159 
56. Mich —Petition of Highway US-24, in Bloomfield 
Tp Oakland County, 220 N W 2d 416. 392 Mich 
159 

59. U S —Scottsdale Mall v State of Ind. D C Ind. 
418 F Supp 296, vac on oth grds, C A, 549 F 2d 
484, cert den 98 SCt 717, 434 US 1008, 54 
L Ed 2d 750 

NJ—Hopewell Tp v Goldberg, 245 A 2d 67. 101 
NJ Super 589 
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60. US —Finish Allaioona's Interstate Right. Inc v 
Volpe. DCOa, 3S5FSupp 933. affd , C A , 484 
F 2d 638 

61. N Y —Brown v McMorran. 247 N Y S 2d 737. 42 
Misc^ 211, revd in part on oth grds and app 
dism in part 257 N Y S 2d 74. 23 A D 2d 661 

Legblative met not reviewtUe 

NY-Brown v McMorran. 241 NYS2d 483. 39 
Misc2d 716 

PenoM BOt iggricved 

NY—Brown v McMorran, 241 NYS2d 483, 39 
MMc2d 716 

62. PirtoM who arc **Bffectci^ 

Conn —Schwartz v Town of Hamden, 357 A 2d 488, 
168 Conn 8 

Matters relating to review of d^i- 
sions of federal officers as to location 
of interstate highways have been adju¬ 
dicated.*'* 
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633. US—Pennsylvmiia Environmental Ctwnal 
Inc V. Bartlett. DCIHi, 315 FSiipp 238, tfld, 
C A. 454 F 2d 613-Natioiint WiMlife Fbderation 

V OoUechfflidt. C A.Coim.. 677 F 2d 259 

Defer minntloM giA^ict to rBvfeir 

U S —Ottzens Orgmized to Defend Environmait, lac 

V Volpe. DC Ohm. 353 P,Supp 520 

NC—Orange Coumy v North Carohita Dept of 
Transp. 26S S E 2d 890, 46 N C App 390 

Who HHiy MW 

U S —Road Review League. Town of Bedford v Boyd, 
DC NY, 270 FSupp 650 

Seofe of rcvfew 

U S —Road Review League, Town of Bedford v Boyd, 
DCN Y, 270 FSupp 650-Adlcr v Lewis, CA 
Wash, 675 F2d 1085 

D C —D C Federation of Civic Atsociaikma v Volpe, 
DC. 316 FSupp 754 Revd onoth grds., C A. 
459 F 2d 1231, 148 U S App D C 207. cert den 92 
set 1290, 405 US 1030, 31 Lfid2d 489. app 
after itmand 520 F 2d 451, 172 US App DC 51, 
on remand 71 FRD 206 

Deciaioa to be upheld unleM plaialy wmag 

U S —Road Review League, Town of Bedford v Boyd. 
DC NY. 270 FSupp 650 

Fecton couldnred 

US—Fayetteville Area Chamber of Commeroe and 
Interstate 95 Committee v Volpe, C A N C, 463 
F 2d 402. on remand, D C, 386 F Supp 572, app 
after remand SIS F 2d 1021, oert den % SCt 216. 
423 U S 912, 46 L Ed 2d 140 

D C —D C Federauon of Civic Amocutions v Volpe, 
DC. 316 FSupp 754 Revd on olh grds, C A, 
459 F 2d 1231, 148 US App DC 207, cert den 92 
set 1290. 405 US 1030. 31 LEd2d 489. app 
after remand 520 F2d 451, 172 USAppD.C SI, 
on remand 71 F R D 206 

Henring 

US—Fayetteville Area Chamber of Commerce and 
Interstate 95 Committee v Volpe, C A N C, 463 
F2d 402. on remand, DC, 386 FSupp 572. app 
after remand 515 F 2d 1021, cert den 96 SCt 216. 
423 U S 912, 46 L Bd 2d 140-Waid v Ackroyd, 
DCMd. 344 FSupp 1202 

D C —D C Federation of Civk Associations v Volpe, 
DC. 316 FSupp 754 Revd on oth grdf, C A, 
4S9 F ad 1231, 148 U S App D C 207, oert den 92 
set 1290, 405 US 1030. 31 LEd2d 489, app 
after remand 520 F2d 451. 172 US App DC 51. 
on remand 71 FRD 206 

Evidciice 

D C —D C Federation of Civk Axsomatioat v Volpe, 
DC. 316 FSupp 754, revd on olh grds. CA. 
459 F2d 1231, 148 US App DC 207. cert den 92 
set 1290, 405 US I03a 31 LEd2d 489. app 
after remand 520 F2d 451, 172 USAppDC SI 
On remand 71 FRD 206 

BordM of proof 

U S —Pennsylvania Environmental Council, Inc v 
Bartlett. C A Pa. 454 F 2d 613 

DtacretHM not abiioed 

U S —Citizens Organizes to Defend Enviionment, Inc, 
V Volpe, DCOhio. 353 FSupp 520 

EnvirouoiMitil fludlagi 

US—Pennsylvania Eayironmental Council, Inc v 
Bartlett, C A Pa. 454 F 2d 613 

Minn —Urban Council on Mobility v Minncioti Dept 
of Natural Resources, 289 N W 2d 729 

N Y —Fhcke v Town cf Fine, 448 N Y S 2d 359, 113 
Misc 2d 56 

ProMonpCiouf 

U S—Pennsylvania Environmental Council, Inc v 
Bartlett. C A Pa. 454 F2d 613 

Diicrotiott uot tboMd 

U S —Qtizens Organized to Defend Environment, Inc. 
v Volpe, DCOhio. 353 FSupp 520 

Record 

US—Citizens to Preaerve Wilderness Park, Inc v 
Adrnns, DCNeb. 543 FSupp 21 
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«4. U $ --^iiizens to Preserve Overton Park. Int v 
Voipe. D C Tenn . W) F Supp 1189, afTd . C A 
432 P 2d 1307 revd on oth greh 9| SCl 814, 
401 US 402 28 L Ed 2d 136. on mnaiid. DC. 
333 FSupp 873, op tiupp 357 F Supp 846, revd 
on oth grds 494 F2d 1212, tert den 95 SCl 
1997, 421 US 991 44 Ltd 2d 481 

Ala -^Pruett V Vegaa. Int., 74 So 2d 807, 261 Ala 
557 

Fla —Slate v Flonda State Imp Commnsion, 75 So 2d 
I 

Midi —CJJS. quoted at loogth hi Michigan State High 
way Com'n v Vanderkloot, 204 N W 2d 22, 26, 
27, 43 MichApp 56. afTd 220 NW2d 416. 392 
Mich 159 

Mont —State By and Through State Highway Commis- 
Mon V Uvoie. 466 P 2d 594. 155 Mont 39 

Pa—Plymouth Tp v Com , Dept oFTranap, 391 A 2d 
42, 37 PaCmwIlh 571 

Pirklands under federal etatute 

U S —Pennsylvania Environmental Council Inc v 
Bartlett. C A Pa, 454 F 2d 613—Cituens to Pre 
lerve Overton Park, Inc v Voipe, DC Tenn, 335 
FSupp 873, op supp 357 FSupp 846, revd on 
oth grds 494 F2d 1212 Cert den 95 SO 1997, 
421 US 991. 44 I Ed 2d 481—Benton Franklin 
Riverfront Trailway and Bndge Committee v Lew¬ 
is, DC Wash , 529 FSupp 101, afTd in part revd 
in part on oth grds, C A , 701 F 7d 784--Cili/ens 
to Preserve Wilderness Park Inc v Adams DC 
Neb. 543 FSupp 21 

Eeoaonlc effects 

US—Arlington Coalition on Transp v Voipe, CA 
Va. 458 F2d 1323, cert den 93 SCl 312 409 
U S 1000, 34 L Fd 261 

Preservation of parklands 

U S —Monroe County Conservation Council Inc v 
Adams C A N Y . 566 F 2d 419 cert den 98 S Cl 
1876. 435 U S 1006, 56 L Ed 2d 388 

D C —D C Federation of Civic Associations v Voipe 
C A . 459 r 2d 1231, 148 U S App D C 207, cert 
den 92 set 1290 405 U S 1030, 31 L Ei 2d 489 
app after remand 520 F 2d 148 U S App D C 207 
cert den 451 172 US App DC 51, on remand, 
DC. 71 FRD 206 
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67. Ohio—C J S. cited in City of Lakewood v Thor 
myer. 154 N E 2d 777, 793. affd 157 N E 2d 431. 
Ill Ohio App 403, afTd 168 N E 2d 289, 171 
Ohio St 135 

69. Neb—Kunz v Bomemcier, 102 N W 2d 842. 170 
Neb 463 

79. Colo—Willuim E Russell Coal Co v Board of 
County Com'rs of Boulder County. 270 P 2d 772 
129 Colo 330 

Ohio—CJ.S etted in City of Lakewood v Thormycr, 
154 NE2d 777. 793. afTd 157 N E 2d 431. Ill 
Ohio App 403, aff 168 N E2d 289 171 Ohio St 
135 

Air pollutioB 

D C —D C Federation of Civic Associations v Vuipe 
C A . 459 F 2d 1231. 148 U S App D C 207, cert 
den , 92 S Cl 1290. 405 U S 1030 31 L Ed 2d 489 
app after remand 520 F 2d 451. 172 U S App D C 
51. on remand DC. 71 FRD 206 

71. Neb-Kunz v Bornemeier. 102 N W 2d 842 170 
Neb 463 

7S. U S —Concerned Citizens of Marlboro v Voipe 
CANJ. 459 F2d 332 

OhK>—CJ.S. ciltd hi City of Lakewood v Thormyer, 
134 NE2d 777. 793. affd 157 NE2d 431. Ml 
Ohio App 403, affd 168 N E 2d 289 171 Ohio St 
133 

S3. Ststute held procedural oaly 

Iowa—Chnstensen v Board of Sup'rs of Woodbury 
County. 114 N W 2d 897. 253 Iowa 978 

Oa —Momingside-Lenox Park Ass n v Stale Highway 
Dept 161 S E 2d 859 244 Oa 344 


Held recoaiBieadation supported by sufficient 
evidence 

NJ-Hopewell Ip v Goldberg, 245 A 2d 67. 101 
NJ Super 589 

P*«e46 

93. Mo—Moulder v Webb. App, 527 SW2d 417 
Pa —Rankin v Com, 48 I anc L Reg 501 
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5. Ohio--C.J S. cited in City of Lakewood v Thor 
myer. 154 N F 2d 777. 793, affd 157 N E 2d 431, 
111 Ohio App 403. afTd 168 NE2d 289. 171 
Ohio St 135 

I»ge48 

11 US —Arlington Coalition on Transp v Voipe, 
CAVa,458 r2d 1323 cert den 93SCt 312. 
409 U S 1000, 34 L Fal 2d 261 

'Waiver 

Conn — Schwartz v Town of Hamden. 357 A 2d 488, 
168 Conn 8 

14 Pa - Rankin v Com . 48 1 anc L Rev 501 
Immaterial change 
(2) Other statemehts 
ND -Huber v Miller. 101 NW2d 136 
Particular constitutional and statutory provi¬ 
sions held not to preclude relocation 
Ark — Wfxillard v Slate Highway Commission, 249 
S W 2d 564. 220 Ark 731 

Cal Holloway v Purcell. 217 P 2d 665, 35 Cal 2d 220, 
cert den 71 S Ct 196. 340 U S 883, 95 L Ed 641 

17. U S —La Raza Unida of Southern Alameda Coun¬ 
ty v Voipe C A Cal 488 I 2d 559, cert den 94 
set 3171 417 US 968 41 L Eil 2d 1138 

Iowa—Pundt Agriculture, Inc v Iowa Dept of 
Transp 291NW2d340 

Ohio—Masheter v Ashland Pipe Line Co , 208 N E 2d 
162 2 Ohio Misc 179 
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18, Oa —Southern Ry Co v Wages, 47 S E 2d 501, 
203 Ga 502 

Kan —Riddle v State Highway Commission 339 P 2d 
301 184 Kan 603 

NY—Brown v McMorraii, 257 N Y S 2d 74. 23 
A D 2d 661 

Wash —Public Utility Disl No 2 of Grant County v 
State. 365 P 2d 22 58 Wash 2d 873 

Hearing not a contested case 

Wis—Town of Ashwaubenon v '‘tale Highway ConT 
mission, 115 N W 2d 498 17 Wis 2d 120 

20 Ga—Stale Highway Dept v MacDonald, 144 
SE2d 363, 221 Oa 312 

N C —Snow v North Carolina Stale Highway Commis¬ 
sion 136 S E 2d 678, 262 N C 169 

21 Ohio—C J S cited ib City of Lakewood v Thor¬ 
mycr, 154 N E 2d 777. 793, afTd 157 N E 2d 431 
111 Ohio App 403, afTd 168 N£2d 289, 171 
Ohio St 135 

22. Iowa—Hmnehs v Iowa State Highway Commis¬ 
sion. 152 N W 2d 248 

NY—Maurer v McMorran, 197 NYS2d 257, 19 
Misc 2d 1090 

Ohio—CJ S cited in City of Lakewood v Thormyer, 
154 NE2d 777, 792 affd 157 NE2d 431. Ill 
Ohio App 403. affd 168 N L 2d 289, 171 Ohio St 
135 

Wash —Schrock v King County, 349 P 2d 594, 55 
Wash 2d 655 2 A L R 3d 979 
24. Iowa—Harvey v Iowa State Highway Commis 
Sion, 130 N W 2d 725. 256 Iowa 1229 
N Y —Onondaga County by Edgeomb v McMorran, 
238 N Y S 2d 453, 38 Misc 2d 384 

In ibsence of caprfcioui, arbltnry or fimudulent 
exercise 

W Va —Slate, by State Road Commission v Darnall, 38 
SE2d 663, 129 W Va 159 
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25. New bigbwny held not rcplMomeat within 
provision for appenl 

Idaho—Villages of Eden aiid Hazelton v Idaho Bd of 
Highway Directors of Dcpl of Highways. 367 P 2d 
294, 83 Idaho 554 

Other matters with respect to judi¬ 
cial review have been adjudicated.”* 

25.5. Matters considered on review 

Wis —Town of Ashwaubenon v State Highway Com¬ 
mission, 115 N W2d 498, 17 Wis2d 120 

Determination held supported by evidence 

Wis —Town of Ashwaubenon v State Highway Com¬ 
mission. 115 N W2d 498. 17 Wis2d 120 

Independent review 

US—City of Davis v Coleman. CACal. 521 F2d 
661 

26. Fla —Orange County v Fordham 34 So 2d 438, 
160 Fla 259 

page 50 

28. N D—Huber v Miller. lOI N W 2d 136 
Benefit to urban renewal area not prohibited 
N Y —Schesch v People 316 N Y S 2d 862, 65 Misc 2d 
44 

30. Cal—Holloway V Purcell, supra, n 16 
32. Pa -KrcII V Com. 14 Fay Co Leg J 86 
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50. Mo —Floreth v State Highway Commission, 472 
SW2d 614 

Closing of street not abandonment 

Cal —People v Vallejos, 59 Cal Rptr 450.' 251 C A 2d 
414 

53 Anz —State ex rel Herman v Tucson Title Ins 
Q) 420 P 2d 286, 101 Anz 415 

Discretion 

Fla —Central and Southern Florida Flood Control Dist 
v Scott App , 169 St) 2d 368 
la—Lamartiniere v Daigrcpont, App 168 So 2d 373 
55 Oa—Southern Ry Co v Wages, supra, n 18 
56. Ky—Fx parte Com Dept of Highways, 291 
S W2d 814 

N Y —City of Rome v Slate, 266 N Y S 2d 859 25 
A D 2d 486 

Highway held not properly vacated 

Pa—Beglin v Balazick, 171 A 2d 841 195 Pa Super 
495 

Compliance with statutory formalities required 

La —Lamartiniere v Daigrepont, App, 168 So 2d 373 

Under statute expressly so providing 
certain public bodies are vested with 
authority to abandon sections of sec¬ 
ondary roads if satisfied that no public 
necessity exists for continuance of 
such sections * or if the welfare of 
the public would be served best by 
abandoning them ** 

56.5. Va—Smith v Board of Sup'rs of Franklin 
County, 109 SE2d 501, 201 Va 87 

56.10. *Tublic welfare** construed 

Va —Smith v Board of Sup'rs of Franklin County. 109 
S E 2d 501, 201 Va 87 

Abandonment need not be for highway purpoaea 

Va —Smith v Board of Sup'rs of Franklin County, 109 
S£2d 501, 201 Va 87 

Conditional abandonment held proper mder cir¬ 
cumstances 

Va —Smith v Board of Sup'rs of Franklin County, 109 
SE2d 501. 201 Va 87 

CooatnictkM of hydro elactric projoet held to justify 
abandoning sections of roads 

Va —Smith v Board of Sup'rs of Frankim County, 109 
SW2d 501, 201 Va 87 
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JiriUctel nview 

(1) Prpviwom for review of bo«rd'& order by court 
held to protect conititutional rights of all interested 

parties 

V*—Smith V Board of Sup'rs of Franklin County, 109 
S E 2d 501, 201 Va 87 

(2) On review of triai court*! action it will be pre¬ 
sumed that trial court decided case on proper evidence 
Va —Smith V Board of Sup’rs of Franklm County, 109^ 

S E 2d 501, 201 Va 87 

(3) Hannien error of the tnal court will be disregard¬ 
ed on appeal 

Va—Smith v Board of Sup'rs or Franklin County. 109 
SE2d SOI. 201 Va 87 

pageSl 

58. Oa—Southern Ry Co v Wages, supra, n IK 

Where a state ceded junsdiction of 
land over which a highway existed to 
the federal government so it was with- 
in jurisdiction of secretary of interior, 
landowner had no nght to require sec¬ 
retary to restore and open the high¬ 
way ' 

63.5. US—Halpert v Udall DChIa, 2>1 h Supp 
S74. affd 85 SCi 610 370 U S 645 11 I Ed 2d 
550 

64. Ky—Ex parte Com. Dept of Highways 291 
SW2d 814 

S D -Appeal of Hansen. 27 N W 2d 245 71 S D 542 
W Va —State, by State Road Commiviiun v Damall 
supra, n 24~State cx rel County Couit of Wood 
County V State Road Commission, 129 S E 2d 726, 
147 W Va 623 

69, Ky —Wtlliami v Woodward, 240 S W 2d 94 

70. Miss —Wheeler v Stale Highway Commission 55 
So 2d 225, 212 Miss 606 

Ohio—Van Scyoc v Roth. 205 N E 2d 617, 2 Ohio 
Misc 15S 

Okl—State v Anderson 315 P2d 253 

SC—Weasinger v Goia, 99 SE2d 395. 231 SC 607 

page 53 

72. NY—Gcraghiy v State, 128 NE2d 302. 309 
NY 188 

N D—Casey v Corwin, 71 N W2d 553 

73. S C — Wessingcr v Goea. 99 S E 2d 395. 231 S C 
607 

Where public doea uot own fee, etc. 

Ga—Southern Ry Co v Wages, supra, n 18 
75. Mo —Hamer v State Highway Commission, 304 
SW2d 869 

N M —Slate ex rcl Stale Highway Commission v Mau- 
ney. 411 P2d 1009, 76 N M 36 
SC—Wessinger v Goea. 99 SE2d 395 231 SC 607 

Umlted Acccet Act 

Wash —Lcschi Imp Council v Washington Stale High¬ 
way Commission, 525 P2d 774, 84 Wash 2d 271 
77. W Va —State, by State Road Commission v Dar- 
full. supra, n 24 

§180. — Materials for Construc¬ 
tion or Repair 

PS88 54 

79. Ala —Rollings v Marshall County, 82 So 2d 428, 
263 Ala 317 

Cal —Mann County v Superior Court of Mann Coun 
ly. 2 CaIRpir 758, 349 P2d 526. S3 C 2d 633 
La—Boawell v Depanmem of Highways. 14 So 2d 
627, 203 La 760 

M D —Northwestern Sheet A Iron Works v Sioux 
County, 36 N W 2d 605. 76 N D 451—Mag Const 
Co v McLean Cdunly, 181 NW2d7l8 
Pi—Duquesne Slag Products Co v Woolworth, §2 
Dauph Co 265. exceptions over 62 Dauph Co 431 


Contrseting for purdiMe of msteriali 
Colo —State Highway Dept v DawWm, 2S3 P 2d 593, 
126 Colo 490 

Piiticular powen poesewed 

(1) To purchaHc and operate quan-y for road ton- 
struction and repair —Everett v Clinton County, Mo, 
282 S W 2d 30 

(2) To «ell crushed stone to special road dihtncls — 
Everett v Clinton County Mo, 2 r 2 S W 2d 30 

Restriction on use of materials as requiring 
specific constitutional or statutory grant 

Tex—Texas Ass'n of Steel Importers, Inc v Texas 
Highway Commission Civ App , 364 S W 2d 749, 
err gr 

Actions or judicial proceedings 

N M —Stale for Use of Walker v Hastings. 443 P 2d 
50K 79 N M 338 

Or—State ex rel Hawkins-Hawkins Co v Travelers 
Indem Co, 442 P 2d 612, 250 Or 356 

Wnlrer 

La —Paul M Davison Petroleum Products v L T 
Brown Contractor. Inc 364 So 2d 583 

80. Okl—H imI v StdU 264 P2d 375 97 Okl Cr 
356. foil Litton v State. 264 P 2d 386, 97 Okl Cr 
367 

Vt — Hinesburg Sand A Gravel Co v Town of Hincs- 
burg, 380 A 2d 64. 135 Vt 484 

Rights and responsibilities 

Colo —State Highway Dept v Dawson 253 P2d 59 3, 
126 Colo 490 

82. Wash — Flonfo v M A Segale. Ihl 566 P 2d 
1268 18 Wash App 158 

Accuracy of scale 

N C —PropM Const Co v North Carolina Dept of 
Transp 290 S C 2d 387, 56 N C App 759, mod on 
oth grds 296 S fc 2d 295. 307 N C 124 
85. Wis—Amoco Oil Co v Capitol Indem Corp, 
291 N W2d 883. 95 Wis2d 530 

87. Appropriation of public lands for use as 
source of materials 

U S —Southern Idaho Conference Ass n of Seventh Day 
Adventists v U S, C A Idaho, 418 F 2d 411 

§ 181. -Removal of Fencea, 

Buildings, and Other Prop¬ 
erty 

page 5S 

93. Ordinance requiring removal of pipes held 
inapplicable 

Cal —Wofford Heights Associates v Kern County. 32 
Cal Rptr 870, 219 C A 2d 34 

96. Relocation of public service facilities 

Anz —City of Mesa v Salt River Project Agr Imp and 
Power Dist, 373 P2d 722. 92 Anz 91, app dism 
83 set 1018 372 US 704, 10 LEd2d 124 
La—Department of Highways v Southwestern Elec 
Power Co. 145 So 2d 312, 243 U 564 
N Y —New York City Tunnel Authority v Comolidat 
ed Edison Co of N Y, 68 N E 2d 445. 295 N Y 
467, rcarg den 70 N E2d 551, 296 N Y 745 
Pa—Depanmem of Highways v Pennsylvania Public 
Utility Commission, 182 A 2d 267, 198 Pa Super 
87 

Tex -Travis-Williamson County Water Control and 
Imp Dist No 1 V Stale, Civ App, 359 S W 2d 
528, err ref no rev err 

**May'* ccMiatrued as mandatory 

Wyo —Board of County Com rs of Fremont County v 
State ex rel Miller, 369 P 2d 537 
3. Ohio—CJ.S cited fn City of I akewnod v Thor- 
myer. 154 N E2d 777 793 uffd 157 N Eld 431 
111 Ohm App 403, alTd 168 N L 2d 289 171 
Ohio St 135 


§ 182. — Guidepoata 

S. Guhtopofts witbiii statute 

N Y —Buchoff V Town of East Hampton. 263 N Y 
S2d 61, 47 Mi»c 2d 615 

§ 183. Existence and Character of 
Road 

Library References 

Highways ^99V2, 105. 

7. Clhm-City of Lakewood v Thortnyer, 168 N E 2d 

289, 171 Ohio St 135 

Queation of law 

Iowa—Lemkc v Mueller, 166 NW 2d 860 
Withdrawal by otate of highway project 
U S —La Ram Unida of Southern Alameda County v 
Volpe, C A Cat. 488 F 2d 559, cert den 94 SQ 
3171, 417 US 968. 4) L Ed 2d 1138 

8. US —U S V Certain Parcels of Land in Riverside 

County, Cal, D C Cal, 67 F Supp 780 
Iowa—Lemke v Mueller, 166 NW 2d 860 
Wash —Schinaman v Skamania County. 162 P 2d 827, 
23 Wash 2d 904 
Public highway 
(2) Other matters 

Mont —State ex rel Elakovich v ZbitnofT, 386 P 2d 
343, 142 Mont 576 

*K^ntrolled access'* described 

Ark —Arkansas Stale Highway Commission v Union 
Planters Nat Bank, 333 S W 2d 904, 23| Ark 907, 
motion den 334 S W 2d 879. 232 Ark 200 

Legislative power to designate classifications 

Fla —Ahiheit v State Road Dept of Ra, App , 114 
So 2d 623 

"Thniwsy** 

N Y —New York State Thruwiy Authority v Ashley 
Motor Court, Int. 210 N Y S 2d 193, 12 A D 2d 
223. affd 218 NYS2d 640, 10 N Y 2d 151, 176 
NE2d 566, motion gr 221 NYS2d 518, 10 
NY 2d 814, 178 NE2d 232 

**Limited-access highway** 

Iowa—Iowa Power A Light Co v Iowa State Highway 
Commission. 117 N W 2d 425. 254 Iowa 534 
Tcnn —State ex rel Moulton v Williams, 343 S W 2d 
857, 207 Tenn 693 

County roods for which state obtained federal 
matching funds 

N D —Northern Pac Ry Co v Morton County. 131 
N W 2d 557 

"Approach** and "approaches** 

Ohio—Masheter v Ashland Pipe Line Co, 208 N E 2d 
162, 2 Ohio Misc 179 

Public roads 

Or—Major v Douglas County. 488 P2d 808, 6 Or 
App 544 

page 56 

9. Miss —Coleman v Shipp, 78 So 2d 778, 223 Miss 

516 

N C—Sherrill v N C State Highway Commission.M42 
S E 2d 653, 264 N C 643 
Pa—Appeal of Chryst, 81 Pa D«t A Co 533 
Detours not state highway —Lungsirum v Stale 
Highway Commission, 276 P 2d 346, 177 Kan 57 
Ehetour over old highway held state highway 
until replaced 

Kan —Schroder v Kansas State Highway Commiuion, 
428 P 2d 814, 199 Kan I7S 
"Exlstiag roads** outside state highway syetam 
Kan —Schroder v Kansas State Highway Commission, 
428 P2d 814, 199 Kan 175 

10. Ga—Powell v Barker, lOI SE2d 113. 96Ga 
App S92 

—Coleman v Shipp. 78 So 2d 778, 223 Mi«i 516 
SC—Bell V South Carolina State Highway Depart¬ 
ment, 30 S E 2d 65 204 S C 462 
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S6 

tl. MIm -Cbteman v Stupp. 78 So 2d 778. 223 Miu 
516. 

12. Pte~l*td|eti V Boy Cowity, App, 187 So 2d 
410 

13. Mm —ColetMn v SInpp, Mtpn, n 11 

N V -^Fcucr V Bmuimg. I IS N Y S 2d 384, 201 Mtic 
792, M 112 NYS2d 382. 279 AppDiv 1013. 
■IM 110 NEld 173, 304 NY 881 
16. Mm --Coleiiuui v Shipp. 78 So 2d 778. 223 Mm 
S16 

Stitito conftfuid 
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P2d 428, 112 Am 440 
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303 N E 2d 29, 15 HI App 3d 7 
Ky —Com, Dept of Highways v Robbms, 421 S W 2d 
820—Com, Dept of Highways v S R M Land 
Co. Inc . 503 S W 2d 495 

La —Daspit v State Through Dept of Highways, App, 
325 So 2d 368 

N Y —Loman v State, 59 N Y S 2d 492—La Rose v 
Slate, 100 N Y S 2d 717, 199 Misc 317—Holmes v 
State, 226 N Y S 2d 626. 32 Misc 2d 1077 
S D—Smith v Charles Mix County, 182 N W 2d 223, 
85 SD 343 

Tex—Falls County v Kluck, OvApp, 199 SW2d 
704 
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Cal App 2d 48 
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Minn —Poynler v Otter Tail County, 25 N W 2d 708, 
223 Minn 121 

Wash—Burton v Douglas County, 539 P2d 97. 14 
Wash App 151 

loftnictiOB M4 pttiptr 

N C —Braswell v State Highway and Public Works 
Commisstofi. 108 SE2d 912, 250 NC 508 
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Pa 464 
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Anz—L H Bell R Associates, Inc v Granger, 543 
P2d 428. 112 Anz 440 
Cal —Bacigalupi v Bagshaw, supra, n 18 
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820 
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363 
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Neb 613 
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Commission. 108 S E 2d 912. 250 N C 508 
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Vt—lane Const Corp v State. 265 A 2d 441, 128 Vt 
421 

Wash — Peterson v King County, supra, n 17 
Queationa held not for jury or trier of fact 
Wash —Peterson v King County, supra, n 17 

20. Verdict defective 

Ky —Com, Dept of Highways v S R M Land Co, 
Inc 503 S W 2d 495 
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26 Mass—Van Szyman v Town of Auburn, 188 
N E 2d 4S3. 345 Mass 444 

28. Neb -Harmcr v Petersen. 37 NW 2d 511 151 
Neb 412 

N Y —rosier v Webster, supra, n 11 
Pa —Messingcr v Washington Tp, 137 A 2d 890. 185 
Pa Super 554 
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35. Cal —People v Stowell. 294 P 2d 474, 139 C A 2d 
728 

Tex —Willacy County v Oakes. Civ App. 239 S W 2d 
692, err ref no rev err 
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N Y —Kerhonkton Lodge. Inc v State. 168 NYS2d 
56. 4 A D 2d 575 

§ 189. — Injunction 

38. Mo —Chicago. R I R P Ry Co v State High¬ 
way Commission of Missouri, 17 S W 2d 5)5. 322 
Mo 419 

N C —Town of Greenville v Stale Highway Commis- 
Mon. 145 $E2d 31. 196 NC 226 
Pa —Ostioch v Wilson, 406 A 2d 1200. 46 Pa Cmwith 
524 

Reverae condemnation 

Tenn —Monday v Knox County. 4|7 S W 2d 536, 220 
Tenn 313 

39. Cal -Enos v Hannon. 321 P 2d 810. 157 C A 2d 
746—ShefTet v Los Angeles County, 84 Cal Rptr 
II, 3 CA 3d 720 
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(3) Other evidetioe ' 
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SD->Bogue V City County, 60 N W2d 218. 75 SD 
140 

46* lowi—Rowndihi Levy v lowi Stiie Highwiy 
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Order granted 

ND—Vicstenz v Arthur Tp. Cass County, 129 
N W 2d 33 

49. Conn —Corentin v Town of Columbia, Super. 

294 A 2d 80. 29 Conn Sup 499 
Iowa—Droegmiller v Olson, supra, n 4 
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^5—Com V Gorham, 56 LackJur 189 
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491. err ref 
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Neb—Town of Everett, Burt County v Teigeler, 77 
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Or—Moore Mill A Lumber Go v Foster, 337 P2d 
810, 2!6 Or 204 
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U S —Centerview/Olen Avalon Homeownen Ass'n v 
Bnnegar, D C Cal. 367 F Supp 633 

63. Ohio—City of Lakewood v Thormyer, 168 
NE2d 289. 171 Ohio St I3S 
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71. Wis—Zache v Town of West Bend. 67 N W 2d 
301, 268 Wis 291 

§ 193 . _ Submission of Question 
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) Fla —Stale v Dade County, 125 So 2d 833 

91. D C —D C Federation of Civic Aaaociations, Inc 
V Volpe, C A, 434 F2d 436. 140 US AppDC 
162, on remand, DC, 316 FSupp 754, revd on 
oth grds.CA.4S9F2d 1231, 148USAppDC 
207 cert den 92 SCt 1290, 405 US 1030, 31 
L Ed 2d 489, app after remand S20 F 2d 451. 172 
USAppDC 51. on remand, DC. 71 FRD 
206 

§ 194. —— Commissioners or View* 
ers 
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Iowa—Roacndahl Levy v Iowa State Hipliway Commhh 
Mon. 171 NW2dS30 

Mesa—Van SkyaMn v Town of Auburn, 186 NE2d 
453. 34S Matt 444 
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Effdcset held esfflcieBt 
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Ol—Enoe v Harmon, 321 P2d 8ia 157 C A 2d 746 
Iowa—lacobson v Camden, supra, n 4 
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Neb 2S0-We»s v Miller, US NW 2d 137, 173 
Neb 780 

ND-Vieatenxv Arthur Tp, 54 N W 2d 572, 78 N D 
1029 

Efldesee held tassffldcst to wimiit thJmiction 

(2) Other evidence 

Oa -Charles v CObb County. 203 S E 2d 503. 231 Ga 
696 

Iowa—Perkins v Palo Alto County, 60 NW2d 562, 
245 Iowa 310 

Md —Kenncdy-Chamberlin Development Co v Snure, 
129 A 2d 142, 212 Md 369 

Neb —Hcnneberg v Burt County. 69 N W 2d 920. 160 
Nab 250 

N Y —Nolan v arr, 189 N Y S 2d 82. 19 Misc 2d 167 
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N Y—Ene R Co v Sells, 80 N E 2d 332. 298 N Y 58 
Chttcery Jurtediction of action for function 

Mitt—Douglas V Wayne County. 139 So 2d 372. 243 
Mm 637 
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40. town—Jacobaon v Camden, supra, n 4—Wheat* 
lay V Casa County, 31 N W 2d 871, 239 Iowa 932 

Mich—Burch v Mackie. 107 N W 2d 791, 362 Mich 
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Neb —Walla v Oak Creek Tp in Saundere County, 92 
N W 2d 542. 167 Neb 225 

Waih —HarkofT v Whatcom County. 241 P 2d 932, 40 
Wash 2d 147 

Rocord ehowod ndequate conpliancc with etntu- 
tory resnirementi 

Iowa-Morrow v Hamson County, 64 N W 2d 52. 243 
Iowa 725 

Irreparable idiary not ehown 

N C —State Highway A Public Works Commission v 
Brown. 77 SE2d 780. 238 NC 293 

41. N Y —Poster v Webster, supra, n 11 

Okl—Furgason v MitcheU, 262 P SOa 128 Okl 232 

42. Conn —Corentin v Town of Columbia, Super, 
294 A 2d Sa 29 Conn Sup 499 

Tenn-Wnght v Roane County, 315 SW2d 97, 203 
Tcnn 578 

Factor ctMMidered 

Iowa—Morrow v Harmon County, supra, n 40 

43. Iowa—Wheatley v Cau County, suprs. n 40— 
Perkins v Palo Alto County, supra, n 39 

Neb—Prabert v Onnt. 28 N W 2d 548. 148 Neb 666 
N D—Lamer v Koble. 86 N W 2d 44 

44. Mich—Maynard v Hawley, 49 N W 2d 92. 331 
Mich 123 

Tex —Mener v Refugio County. Civ App, 435 S W 2d 
220, err ref no rev err 
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48, Iowa—Owens v Fayette County. 40 N W 2d 602. 
241 Iowa 740-R(Mendahl Levy v Iowa State 
Higliway Commission, 171 N W2d 530 
N Y —Poster v Webster, supra, n 11 


Counterclaim 

Pa —Com V Devlin, 23 D A C 2d SS2. 76 Dxuph 27 
SO. lows—Droegmiller v Olson, supra, n 4 
Ohio-Graslcy v Eppley, lU N E 2d 742 
54, Pa —Messinger v Washington Tp. 137 A 2d 890, 
185 Pa Super 5S4 

Land porchaaed eabeequent to conftmctkm of 
drain 

Iowa—Perkins v Palo Alto County, 60 N W 2d 562, 
245 lows 310 

§ 190 . -Drainage Districts 

58. Iowa—Drainage Dist No 119, City County v 
Incorporated City of Spencer, 268 N W 2d 493 

§ 191. Lighting and Lighting Dis« 
tricta 
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59. Cal —Fischer v Shasta County, 299 P 2d 222, 46 
C2d 771 

Interstate highways 

Ohio—State ex rel City of Cleveland v Masheter, 221 
N E 2d 704, 8 Ohio St 2d 11 

§ 192. Proceedings for Improve* 
ment of Highways and for 
Construction of Free Grav* 
ei Roads or Turnpikes 

Library References 
Highways 4»107 
Modem Legal Forms Ch. 48 No¬ 
tices. 

62. Md —Eggcrt v Montgomery County Council, 2B2 
A 2d 474. 263 Md 243 

N Y -In re Van Tauifll. 283 N Y S 2d 743. 54 Miu. 2d 
989 


27. Pa —In re Change of Location and Lines of High* 
way Known a$ State Highway Route 222, Stony* 
creek Tp, Cambna County. 20 Cambria 214 

§ 195 . -Hearing and Record 
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43. DC —D C Federation of Civic Associations, Inc 
V Volpe. C A . 434 F 2d 436, 140 USAppDC 
162 On remand, DC, 316 FSupp 754, revd on 
oth grds. C A , 459 F 2d 1231, 148 US AppDC 
207, cert den 92 SO 1290, 405 US 1030, 31 
L Ed 2d 489, app after remand 520 F 2d 451, 172 
USAppDC 51, on remand. DC. 71 FRD 
206 

Nev —Linnecke v Dqiartment of Highways. 348 P 2d 
235, 76 Nev 26 

44. Nev —Lmnecke v Department of Highways, 348 
P 2d 235, 76 Nev 26 

§ 196. Appeal and Certiorari 
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59. Md —Eggert v Montgomery County Counal. 282 
A 2d 474. 263 Md 243 

Ohio—Ahrens v Board of County Com*n of Hamilton 
County, 97 N £ 2d 722. app dism 93 N E 2d 286, 
154 Ohio St 73—CJ.S gaotad ia City of Lake- 
wood V Thormyer, 154 N E 2d 777, 784, affd 157 
N E 2d 431. Ill Ohio App 403, affd 168 N £ 2d 
289, 171 Ohio St 135 

60. Ohi(y—City of Lakewood v Thormyer, 168 

NE2d 289. 171 Ohio St I3S 
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65. Ohio—CJ S cited la City of Lakewood v Thor- 
myer, 154 N E 2d 777, 781. affd 157 N E 2d 431, 
111 Ohio App 403. affd 168 NE2d 289, 171 
Ohio St 135—Qty of Lakewood v Thormyer, 168 
NE2d 289, 171 Ohio St 135 

66* Ohio—City of Lakewood v Thormyer. 168 

NE2d 289, 171 Ohio St 135 
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pern it 

92. Cil >-City of Pkmio v California Highway Com- 
mimoii. 173CalRp(r 671, 118 C A 3d 687 

OOBii.->Town of Wateiford v Cone, 196 A 2d 767, 131 
Conn 702 

lowa-Uchl V Ehlen, 13 N W 2d 688, 234 Iowa 1331 

Ky.—Madlaaii Fiacal Court v Edetter. 190 S W 2d 69S. 
301 Ky 1 
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MacPhaiU 133 A 2d 96, 214 Md 192 

Mkh—Board of County Road Com'n of Oakland 
County V Michigan State Highway Commission. 
291 N W 2d 329, 79 Mich App MS 

Minn --St Paul Area Chamber of Commerce v Marzi- 
tdh, 25BNW2d S8« 

N J —Wayne Tp v Pauaic County, 312 A 2d 168. 125 
NJ Soper S46, alfd in part, revd in part, 332 
A.2d 207. 132 NJ Super 42 

N Y> B ogner-Satel Lumber Co. Inc v Town of Lib¬ 
erty. 392 N Y 8 2d S4S, 89 Miac 2d 751 

Pa—Memer v Department of Highways, 3 Bucks 113, 
aim 101 A 2d 7S9, 375 Pa 609 

Va—Ord v Fugate. 152 SE 2d 54. 207 Va 752 

93. Ala —Pruett v Lai Vegas. Inc, 74 So 2d 807, 261 
Ala 557 

Oa.—Southern Ry Co v State Highway Dept. 134 
S.E2d 12, 219 Ga 43.) 

Mont—Slate Highway Commission v Danielsen. 409 
P 2d 443. 146 Mont 539 

Tex—Deimett v Dancy, OvApp. 10 SW2d 1057, 
err ref 

WVa—Bipdy V Smith, 79 SE 2d 851, 139 WVa 306 


A b iMi Ci of i pp nil 

Vt—Town of Woodstock v Cleveland. A 2d 691, 125 
Vt 510 

94w Me —Board of Selectmen, Town of China v Ken¬ 
nebec County Com'n. 393 A 2d 526 
Minn—In re Maintenance of Road Areas Snown on 
Plat of Suburban Estates. 250 N W2d 827. 311 
Minn. 446 

NY—McCreary v Town of Thunton. 90 NYS2d 
184. 275 AppDiv 424. aflTd 91 NE2d 333, 300 
NY 683—Feuor v Bienning, 115 NYS2d 384. 
201 Mile 792 affd 112 NYS2d 382, 279 App 
Div 1033, affd 110 NE2d 173, 304 N Y 881 
Vt.—Town of Woodstock v Cleveland. 218 A 2d 691. 
125 Vt 510 

99. Oa-Swiney V De Kalb County. 117 SE 2d 559, 
102 Oa App 731 

Ohio—State ex rel Ramey v Township Trustees of 
Porter Tp. Scioto County, 277 NE2d 245, 28 
Ohio Muc 215 

Pirtki 

111^—Andrews v Qty of Spnngfleld. 205 N E 2d 798, 56 
in App 2d 201 

EfMwcr 

in -Andrews v City of Spnngfleld. 205 N E 2d 798. 56 

niApp 2 d 201 


Pn—Anderson v Shaffer. 403 AM 1072. 44 Pa 
Cmwlth 427 

Wk.-Slale ex rd Cabott. Inc v Wcgcik. 177 N W 2d 
828, 47 Wn 2d 759 


Wtt.-4tate ex rd Cabott. Inc v Wp)cik. 177 N W 2d 
828. 47 Wis2d 759 

99. Ohio—States ex id Ramey v Township Trustees 
of Porter Tp. Scnmo County. 277 N E 2d 245. 28 
Ohio Mnc. 215 
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87. Ala —Pruett v Las Vegas. Inc.. 74 So 2d 807.261 
\la 557—Wright v Pickens County, 104 So 2d 
907, 268 Ala 50 

Cal —Town of Emerville v Dtirkee. 273 P 2d 282, 127 
CA2d 152 
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Beach, 139 A 2d 493. 37 Del Ch 233 
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land. 102 SE2d 3. 213 Oa 785 
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Plat of Suburban Estates, 250 NW2d 827, 311 
Minn 446 

Okl—Eckerle v Ferns. 51 P2d 766. 175 Okl 107 
Or—De Neffe v Duby, 239 P 109, 113 Or 511 
W Va —Brady v Smith, supra, n 83 
IiUunction properly denied 
II S —Steenng Committee v Ellington, C A Tenn, 387 
F2d 179, cert den 88 SCt 857, 390 US 921, 19 
L Ed 2d 982 

Colo—Vail v Denver Bldg A Const Trades Council, 
115 P 2d 389. 108 Colo 206 
RedeilgiMting or relocnting itnte highway 
Nev —Hamson v Department of Highways, 484 P 2d 
716, 87 Nev 183 

N D —Rode v State Highway Commission, 225 N W 
801, 58 N D 249 

88. Completion of U^way bari ipjonction 

NC—State Highway Commission v Thornton, 156 
SE2d 248. 271 NC 227 

89. Ky —Anderson v State Highway Commission of 
Kentucky, 68 S W 2d 5. 232 Ky 696 
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92. Ala—Pruett v Las Vegas. Inc, supra, n 87 
95. Ind —Ward v Board of Com'rs of Lake County, 
157 NE 721, 199 Ind 467 
La—Nunn v List A Weatherly Const Co. 143 So 
268, 175 U 293 

Tenn —Darwin v Town of Cookeville, 97 S W 2d 833, 
170 Tenn 508 

97. Del —Campbell v Commiwioners of Town of Be¬ 
thany Beach. 139 A 2d 493. 37 Del Ch 233 

4. Sufficieiicy of allegatioiis 
Ark —Higginbotham v Road Improvement Dist No 3 
of Lonoke County, 241 SW 866. 154 Ark 112 

§ 200. Criminal Responsibility for 
Neglect 

page 83 

16. Pa —Com v Booth. 77 Pa Dial A CO 143, 42 
LuzLegKeg 56 

§ 201. Expenses 

PsgeOd 

34. La —Key v Louisiana, Dept of Highways, App, 
357 So 2d 1230, wnt not considered. Sup, 359 
So 2d 1309 

Me—Opinion of the Justices, 132 A 2d 440, 152 Me 
449 

Subftitate right of way itstute cos it r m d 

Pa —Philadelphia Suburban Water Co v Pennsylvania 
Public Utility Commission, 78 A 2d 46, 168 Pa Su¬ 
per 360 

39. Couoty 

(2) Seneca County v State, 47 N Y S 2d 687, affd 42 
NYS2d 440, first case 266 AppDiv 815. affd 42 
NYS2d 572, first case, 266 AppDiv 815, affd 53 
N E 2d 845, 292 N Y 50) ludg gr S3 N E 2d 845, 
292 NY 501 

(3) Other matters 

N Y —Makuna v Town of Seneca, 403 N Y S 2d 880, 
93 Miac 2d 799, mod on oth grdi 414 N Y S 2d 
401, 66 A D 2d 421 


Oovmwisrtsl Immwilty 

Mich —Affllurted FM Ins Co v Department of Higli- 
ways and Tramp. 272 N W 2d 239, 86 Mkh App. 
203 

Me as 

36. Arte—U. v Cotemn, 139 P U 603.63 Am 49 
Mass—Myers v Town of Lee, 391 NE2d 923, 8 
Mast App 874 

Minn —Mace v Ramsey County, 42 N W 2d 567, 231 
Minn 151 

N H —Opinion of the Justices, 132 A 2d 613, 101 N H 
527 

N Y —New York City Tunnel Authority v Consolutat- 
ed Edison Co of N Y, 68 N E2d 445, 295 N Y 
467, rearg den 70 NE2d 551, 296 NY 745- 
Corbetta Const Co v Consolidated Edison Co of 
New York, 227 N Y S 2d 290, 33 Misc 2d 765, affd 
246 N YS2d 1011, 20 AD2d 681 
Ohio—State ex rei Kauer v Defenbacher, 91 NE2d 
512, 153 Ohio St 268—Dunn v Brammcr, 141 
N E 2d 193, 102 Ohio App 89 
Tex -Willacy County v Oakes. Gv App, 239 S W 2d 
692, err ref no rev err 

Wash —Ronken v Board of County Com'rs of Snohom¬ 
ish County. 572 P 2d I. 89 Wash 2d 304 

AfseMBifBt of permit feet by county held im¬ 
proper 

Colo —Board of County Com'ri of JefTerson County v 
Cottingham. 301 P 2d 135, 134 Colo 156 

Determination of waget 

Ohics-McMichael v Van Ho, 219 N E2d 831, 8 Ohio 
Misc 281 

§ 202. -Liability of Municipali¬ 

ty to Laborers and Materi¬ 
almen in General 
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Highways «=»112 et seq. 

43. Cal—Hard v Plumas County, App, 210 P2d 
58—Bowman v Santa Clara County, 315 P 2d 67, 
153 CA2d 707 

Ky —Reliance Ins Co v Com, Dept of Transp. App, 
576 SW2d 231 

N C —Falls Sales Co, Inc v Board of 1 nmsp, 233 
SE2d 569, 292 NC 437 

Agreed contractual price 

Colo —State Highway Dept v Dawson, 253 P 2d 593, 
126 Colo 490 
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44. Ill —Seaborn v Town of Hadley. 60 N E 2d 46, 
325 III App 333 

Miss— Harrekl v Mississippi State Highway Commis¬ 
sion, 103 So 2d 852, 234 Miss 1 

45. NY —A E Ottaviano. Inc v New York State 
Thruway Authority, 170 N Y S 2d 517, 9 Misc 2d 
860 

§ 203. -Road Machinery and 

Appliances 

49. Ill —Roesch-Zdier. Inc v Hollem beak. 124 
NE2d 662, 5 111 App 2d 94 
Mill—Covington County v Miuissippi Rood Supply 
Co. 57 So 2d 318, 213 Miss 588, motion over in 
part and sus in part 59 So 2d 325—Coleman v 
Shipp, 78 So 2d 778, 223 Mns 516 
Tenn —Carter County v Williama, 190 S W 2d 311. 28 
Tenn App 352 
Title to road machinery 

Kan —Rausch v Hill, 190 P 2d 357, 164 Kan 505 
Mont—Stale ex rel Olsen v Sundhng, 281 P2d 499. 
128 Mont 596 

Pa —Atlxn N Loshner, Inc v Com . Dept of High¬ 
ways. 331 A 2d 250, 17 Pa Cmwlth 217 

Upkeep of machinery 

(2) Other uises 
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Mi«i>^SIioak V Carroll Cooniy, 49 So 2d 897, 210 
Mim S37 

Rigkti aad diitln iwdor oxprcii authority to 
iMM 

Ky—Hall v Com ex rel Ferguson. 33! SW 2d 272 

Ohio—Home Ins Co v Board of County Com r», 97 
NE2d 231, 88 Ohio App 91, app dism 92 
NE2d 609. I S3 Ohio St S38 

50. La—McOinty v Sabrae Parish Police Jury. 19 
So 2d 676 

SD—State ex rel Small v Hughes County Commis- 
uon, 133 NW2d 228. 81 SD 238 

Bidding requIrnmeBti Inapplicable 

Ind —Apgel v Behnke. 337 N E 2d 503, 166 Ind App 
541 

51. Tenn —Thompson & Green Machinery Co v M 
P Smith Const Co. 311 SW2d 614, 44 Tenn 
App 26 

Action for rent due 

Ky —Burchett v Jones, 291 S W 2d 32 

Tex —Hastings v Amencan General Ins Co, Civ App, 
547 S W 2d 360 err ref no rev err 

Leaec imufflclently ahown 

Mont —West River Equipment Co v Hoizworth Consl 
Co. 335 P2d 298, 134 Mont 582 

Reasonable rental charges 

U S —Colvin V US for Use and Benefit of Magmi 
Leasing and Contracting, C A Anz 549 P 2d 1338 

57. Mass —Cohen v Henry N Worthington Co, 136 
N E 2d 237, 334 Mass 509 

NY—Maloney v Oneida County, 97 N Y S 2d 161 
199 Misc 220 

Claim for repair 

Miss—Carroll County v Shook. 62 So 2d 3ll. 216 
Miss 232 

Matters affecting right to recover for rental of 
equipment to subcontractor 

N Y —A A J Buyers, Inc v People 284 N V S 2d 42 
54 Misc 2d 995. affd 292 N Y S 176 30 A D 2d 
775 revd on oth grds 250 N L 2d 845 25 N Y 2d 
265 303 NYS2d 841—A & J Buyers Int v 
Johnson, Drake A Piper Inc . 250 N E 2d 845 25 
N Y 2d 265, 303 N Y S 2d 841 

Liens 

Ky —Reliance Ins Co v Com , Dept of Transp , App 
576 SW 2d 231 

§ 204. — Improvement Bonds or 
Certificates 

psge 87 

59. Fla—State ex rel Conn v Henderson, 177 So 
539, 130 FU 288 

§ 206. -Recovery of Advances 

Made by Highway Officer 

72. N J —City of Passaic v Board of Chosai Free¬ 
holders of Passaic County, 104 A 2d 646, IS N J 
350 

73. Reimbursement of payments to city or vil* 
Inge 

N J —City of PasXaic v Board of Chosen Freeholders of 
Passaic County, supra, n 72 

§ 207. — Apportionment 

Mo —State ex rel State Highway Commission v City of 
St Louis, App. 575 $ W 2d 712 

pigiM 

85. Wis —Town of Muskego \ Town of Vernon, 119 
N W2d 474, 19 Wis2d 159 

8 (. Wis —Town of Muskego v Town of Vernon. 119 
N W2d 474. 19 Wis 2d 159 


StMutc valid 

Cal—Kuziah v Department of Transp, 175 Cal Rptr 
112 121 CA3d n 

89. Snow and ice removal 

N Y —Maloney v Oneida County supra, n 57 

§ 208. Contracts for Road Work 
Library References 
Highways «»113 
Modern Legal Forms Ch. 67, 
Towns and Villages 

The law relating to contracts entered 
into by public bodies in general will be 
treated in C J S Public Contracts 

90. NY —East Buy Contracting Co v Stale, 298 
N Y S 2d 337. 59 Misc 2d 220 

Okl —Hisel V Stale, 264 P 2d 375 97 Okl Cr 356 foil 
Litton V State. 264 P 2d 386, 97 Okl Cr 367 
Tex —Texas Highway Commission v Texas Ass'n of 
Steel Importers. Inc . 372 S W 2d 525 

Standing to maintain action 

Fla—Couch Const Co Inc v Depart meni of Transp, 
App. 361 Sis 2d 184 

Ill —Lynch v Devine 359 N E 2d 1137, 4 III Dec 185, 
45 111 App 3d 743 

Statute construed 

Fla —Sidle. Dept ol Transp v Edward M Chad- 
bourne Inc App 358 So 2d 605. affd , Sup , 382 
So 2d 293 

91 N Y —Fast Bay Contracting Co v Stale, 298 
N YS2d 337 59 Misc 2d 220 

Use of regular road crews 

Cdl - Copeland v Kern County 234 P2d 3|4, 105 
C A2d 821 

Extent of work authorized 
Cal —Copeland v Kern County supra 
Bid,shopping by contractor not against public 
policy 

Cal —Salibj Kringlen Corp v Allen Engineenng Co 
92 Cal Rptr 799 15 C A 3d 95 

94. Minn —Erschens v Lincoln County, 177 N W 2d 
28, 287 Minn 90 

Utah—Betlilyon Const Co v State Road Commission 
437 P 2d 449. 20 Utah 2d 319 

95. III —Western Sand A Gravel Co v Town of 
Cornwall 111 N W 2d 861, 350 111 App 93. nvd 
on oth grds 119 N L2d 261, 2 111 2d 560 

Ky—Holloway A Son Const Co, Inc v Mattingly 
Bridge Co, Inc, 581 SW2d 568, app afler re¬ 
mand 694 S W 2d 702 

NY—New York Cent R Co v State, 51 NYS2d 
356, 181 Misc 815—R H Cunningham & Sons 
Co V State, 52 N Y S 2d 65, affd 60 N Y S 2d 206 
270 App Div 864 

Ohio—Mechanical Contractors Ass n of Cincinnati v 
State 414 NE2d 418 64 Ohio St 2d 192, 18 
GO 3d 407 

SD—Griffis V SUte, 11 N W2d 138, 69 S D 439 

Question of fact 

Okl —Terry v Edgin, 561 P 2d 60, app after remand. 
Sup 598 P 2d 228 
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91, 3 III App 3d 429 
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Commission 339 P 2d 267 184 Kan 737 
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SW2d 614 

Tex —1 exas Highway Commission v Texas Ass n of 
SiecI Impiiriers, Inc , 372 S W 2d 525 
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Neb —State ex rel Johmon v Gage County. 49 N W 2d 
672, 154 Neb 822 

N D —Zueger v Boehm, 164 N W 2d 901 
Delegation of power 
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Ohio App 467 
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neering Co, 438 A 2d 1005, 63 PaCmwlth 318 
Tex —Guerra v Rodnguez, Civ App, 239 S W 2d 915 
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1001 
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S W 2d 630 
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III—Mathew v Town of Algonquin, 279 N Eld 91, 3 
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wall, 119 NE2d 261, 2 IH 2d 560-Balater v 
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8. An/ —DulT V Jordan, 311 P 2d 829, 82 An* 228 
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contract 

(2) U S —Rental Equipment Co. Inc v Mendiin 
Engineenng Co, Inc. DC Virgin hlandt, 374 FSupp 
892 

Cal—Calaveras County v Calaveras County Water 
Dim , 7 Cal Rptr 396. 184 C A 2d 276 
N Y —lane Const Corp v Winona Const Co, Inc, 
373 N YS2d 882, 49 A D 2d 142 
9 Conn—Slate v Hartford Acc A Indem Co, 84 
A 2d 579, 138 Conn 334 

Mich —Genesee County Bd of Road Com'rs v North 
Am Development Co . 119 N W 2d 593, 369 Mich 
229 

Contract held within authority 

Ra-Webh v Hill, 75 So 2d 596 

Duration 

N Y —Deverhu Const Co . Inc v State 407 N Y S 2d 
399 94 Misc 2d 1053 

Tcnn —Modjeski and Masters v Pack. 388 S W 2d 144, 
215 Tcnn 629 

11 Beneficial Interest of authorities 

(1) Pa —Appeal of Yenerall, 67 A 2d 565. 165 Pa Su¬ 
per 144 

(2) Pa —Appeal of Yenerall, supra 
(4) Other cases 

Mo —Polk Tp, Sullivan County v Spencer, 259 S W 2d 
804. 364 Mo 97 

12 Anz —Ashton Co Inc , Contractors A Engineers 
V Stale 454 P 2d 1004 9 Anz App 564 

III —Western Sand & Gravel Co v Town of Cornwall, 
supra, n 5 

Consideration 

Mich —Oenescc County Bd of Road Com’rs v North 
Am Development Co. 119 N W 2d 593, 369 Mich 
229 
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of Steel Importers, inc . 372 S W 2d 525 

17. Pa—Appeal of Chryst 81 Pa Disl A Co 533 
S D —Bak V Jones County. 210 N W 2d 65. 87 S D 

468 

Legislative purpose 

S D —State ex rel Small v Hughes County Commis¬ 
sion. 133 N W2d 228, 81 SD 236 

18. Pa —Chrysi v Lower Pottsgrovc Tp 68 
MontgCo 7 

21. Ill —Western Sand A Gravel Co v Town of 
Cornwall, supra, n 5 
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77. OU —ThonMaoii v Botrd of Com'n of Ottawa 
County. 206 P 2d 222. 201 Okl 40S 
21. Okl —Thompson v Board of Com'rs of Ottawa 
Coumy, supra, n 27 

2f* Okl —Thompson v Board of Com'n of Ottawa 
County, supra, n 27 

p«eM 

36. NJ—Trap Rock Industries. Inc v Kohl, 284 
A 2d 161, 59 NJ 471. cert den 92 SCI 1500. 
405 US 1065.31 LEd2d796 
Ohio—State ex id Dona v Ferguson. 60 N E 2d 476, 
145 Ohio St 12 

Wash —i J Welcome St Sons Const Co v Sute, 497 
P2d9S3, 6 WashApp 985 
W Va.—Excavation Const, Inc v Ritchie, 230 S E 2d 
822, 159 W Va 888 ' 

3S. NY —Warren Bros Co. Division of Ashland Oil 
St RcBmng Co v Craner, 293 N Y S 2d 763. 30 
A D 2d 437 

43. Mass—M De Matleo Const Co v Com, 156 
N E 2d 659, 338 Mass 568 

Tex—Wantland v Anderson. CivApp, 203 SW2d 
787, err ref no rev err 

piWe'95 

46. Ala—CJ.S. qaotad la Glencoe Paving Co v 
Onves, 94 So 2d 872, 878. 266 Ala 154 

La.—Associated General Contractors of Amenta v Po¬ 
lice Jury of Pointe Coupee Pansh. App, 225 So 2d 
300 

47. Ala—CIS. gaoted la Glencoe Paving Co v 
Graves. 94 So 2d 872, 878. 266 Ala 154 

4i, NY—Public ConstniLton. Inc v Stale, 390 
NY82d 481, 55 AD 2d 368 

Uidir daty to fhow fatformatioo 
NY—A S Wikstrom, Inc v State. 381 NYS2d 
lOia 52 A D 2d 658 

90. Tex -Sterrett v Bell. Civ App, 240 S W 2d 516 

91. N Y —Warren Bros Co, Division of Ashland Oil 
St Refining Co v Craner. 293 N Y S 2d 763, 30 
AD2d437 

92. Tex —Sterrett v Bell, supra, n 50 

W96 

99. La —Associated General Contractors of Amenca 
V Pobce Jury of Pointe Coupee Pansh, App, 225 
So 2d 300 

Tex —Sterrett v Bell, supra, n 50 
SOodfIc flatatf coatrolg 

Ohio—Dallman v Campbell, 10 NE2d 38, 56 Ohio 

App 88 

6D. US—Glover Const Co v Andrus. C A Okl. 591 
F2d 554, afld 100 SCt 1905. 446 US 608, 64 
LEd2d 548 

NC—Ndlo L Teer Co V North Carohna State High¬ 
way Commasion. 166 S E 2d 705, 4 N C App 126 
63. Tex -Wantland v Anderson, supra, n 43 
69. Okl-Hnd v State. 264 P2d 375. 97 OkICr 
356. foH Litton v Slate 264 P 2d 386, 97 Okl Cr 
367 

67. US—Obver Const Co v Andrus. DC Okl. 451 
FSupp 1102. afld., C A. 591 F2d 554. afld 101 
SCI 1905. 446US 608, 64LEd2d548 
La.—Aaaoctaied General Contractois of Amenca v Po¬ 
lice Jury of Pointe Coupee Parish, App, 225 So 2d 
300 

piWe97 

79. VtriflortlMorbMi 
Pa —H. J Wilbams Cb, Inc v Department of Transp. 
371 A 2d 553, 29 Pa.Cmwlth 466 

TOu wINMinKlliNi 

N J —Public Constructon, Inc v New Jersey Express¬ 
way Authority. 206 A 2d 350. 43 N J 545 


79. HMOghUdM riibt frf idthdmwM 

Conn —Stale v Hartford Aoc St Indem Co. 70 A 2d 
109, 136 Conn 157 

Withdrawal of bida propar 
Or —R J Taggart, Inc v Douglas County, 572 P 2d 
1050, 31 Or App 1137 

81. Tex —Slate Highway Commission v Canion. Civ 
App. 250 S W 2d 439, err ref no rev err 

89. Ark —State ex rel Arkansas State Highway Com¬ 
mission V Oltinger. 334 S W 2d 694. 232 Ark 35 
III —Western Sand St Gravel Co v Town of Cornwall, 
supra, n 5 

86. Pa —McIntosh Road Materials Co v Woolworlh, 
74 A 2d 384, 365 Pa 190 

Wash —J J Welsone St Sons Const. Co v Sute, 497 
P 2d 953, 6 Wash App 985 

87. N J —Pangia Const Co v Cinnammson Tp. 55 
A 2d 260, 136 N J Uw 284 

Ohio—Horvitz v Sours, supra, n 2 

Award ndld deipite poMible defeiife If raed oa 
bond 

US—Ottinger v Blackwell, DC Ark. 173 FSupp 
817 

88. Md—Biddison v Whitman, 39 A 2d 800, 183 
Md 620 

89. US—Malan Const Corp v Board of County 
Road Com'rs of Wayne County, DC Mich, 187 
FSupp 937 

Ohio—Horvitz v Sours, supra, n 2 
Pa —Allied Paint Mfg Co v Bradley. 21 D & C 2d 
747, 75 Dauph 63 

Tenn —Modjeski and Masters v Pack, 388 S W 2d 144, 
21STenn 629 

iRjunctiye relief not available to lowest bidder 
Conn—L G De Felice St Son, Inc v Argraves. 118 
A 2d 626, 19 Conn Sup 491 

90. Statute rchttiag to nonreiidente conatmed 

Kan —Sharkc Elec, Inc v Central Sur St Ins Corp, 
342 P2d 159, 185 Kan 230 

91. N Y —Application of A E Ottaviano, Inc, 98 
N Y S 2d 606, 277 App Div 929—Warren Bros 
Co, Division of Ashland Oil ft Refining Co v 
Craner. 293 N YS 2d 763. 30 A D2d 437 

Ohio—State ex rel Fischer Const Co v Linzell. 137 
NE2d 427. 101 Ohio App 219 
Pa—McIntosh Road Materials Co v Woolworth. su¬ 
pra, n 86—mclntosh Road Matenali Co v Wool- 
worth, 61 Dauph Co 54—Schreck v Woolworth, 
61 DaufdiCo 83 

SD—Hauck v Bull. IIO NW2d 506, 79 SD 242 
W Va —Excavation Const. Inc v Ritchie, 230 N E 2d 
822, 159 WVa 888 

Tbc pnrpoae of the statute, etc. 

(2) Other statements 

N Y —Zara Contracting Cb v Cohen. 257 N Y S 2d 
479, 45 Misc2d 497. aflU 257 NYS2d 118, 23 
AD 2d 718 

|Mge99 

92. Mmn -Foley Bros. Inc v Marshall. 123 N W 2d 
387. 266 Minn 259 

94. US—Malan Const Corp v Board of County 
Road Com'rs of Wayne County, DC Mich, 187 
FSupp 937 

Cal —Hard v Plumas County, 220 P 2d 2. 35 Cal 2d 
577 

95. Md —Biddtson v Whitman, supra, n 88 

N Y —Zara Contracting Co v. Cohen, 257 N Y S 2d 
479, 45 Misc2d 497. afld 257 NYS2d 118. 23 
AD 2d 718 

Ohio—State ex rel Clymer v Board of County Com'rs 
of Manon County. 107 N E 2d 552. 90 Ohio App 
549—State ex rel Fischer Const Co v Lmzcll. *37 
N E 2d 427. 101 Ohio App 219 
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N Y —Noel J Brundl ft Sod, Inc v Town of Cham¬ 
plain, Qinton County, 407 NYS2d 376, 95 
Mhc 2d 320 

97. How MpoagihiUty detenidued 

(2) Other means 

Nev —Douglas County Bd of County Com’rs v Puder- 
son, 369 P 2d 669. 78 Nev 106 
Ohio—State ex rel Fiachcr Const Co v Linzell, 137 
NE2d 427, 101 Ohio App 219 

Gromda 

NY—Zara Contracting Co v Cohetv 257 NYS2d 
479. 45 Misc2d 497. afld 257 NYS2d 118, 23 
AD2d 718 
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Fla —Couch Const Co, Inc v Department of Transp, 
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361. 107 C A 2d 370. 31 A L R 2d 457 
Minn —Foley Bros. Inc v Marshall. 123 N W 2d 387, 
266 Mmn 259 

NY—Carter v Blake. 404 NYS2d 728. 63 AD2d 
760 

Rejection not nrWtmry ne enprkions 

N Y —Bielec Wrecking ft Lumber Co of Syracuse v 
McMorran. 251 NYS2d 331, 21 AD 2d 949 

2. Tex —John F Buckner ft Sons v Allen. Civ App, 

289 S W 2d 387 

3. Cal—Hilltop Properties, Inc v State, App, 43 

Cal Rptr 60S, 233 C A 2d 349, 37 A L R 3d 109 
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488 

6. Mo—Plaster v Lebanon Special Road Distnct of 
Laclede County. App. 611 S W 2d 560 
8. Anz—Covington v Basich Bros Const Co, 233 
P 2d 837, 72 Anz 280 

pnge 100 

17. Ohio—Horvitz v Sours, 58 N E 2d 405, 74 Ohio 
App 467 

18, Tex —Austin Badge Co v State, Civ App. 427 
S W 2d 925, err ref no rev err 

Determination of rate of per diem wngee not 
reviewable 

Tex—Texas Highway Commission v El Paso Bldg ft 
Const Trades Council, 234 S W 2d 857. 149 Tex 
457 

20. Contract held raffldently definite to be 
enforceable 

Del—Ptekariki v Smith, 153 A 2d 587 
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A 2d 109, 136 Conn 157 

32. Pa —Board of Arbitration v Department of High¬ 
ways, 82 Dauph 79 

34. ProvWone held valid 

(3) Del —Kuhn Const Co v Sute Acung Through 
Price. Super. 248 A 2d 612 
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40. US-Roberts V US. 357 F2d 938, 174 00 
940 

Proviiione held valid 

(4) Va —Mam v Department of Highways, 142 
SE2d 524, 206 Va 143 

42. War coadltioae 

Kan —Freeto v State Highway Commission. 166 P 2d 
728, 161 Kan 7 
45. Reecrvatkm laekiag 
Kan —Freeto v Stale Highway Commission, supra, n 
42 
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Minn—Mmneapolu Oas Co v Zimmerman. 91 
N W 2d 642. 253 Mum. 164 
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Va —Mam v Department of Highways, 142 S E 2d 524. 
206 Va 143 
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337. 59 Misc 2d 220 
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N Y —East Bay Contracting Co v State 298 N Y S 2d 
337. 59 Misc 2d 220 

48. Or —State Highway Commission v R A Heint/ 
Const Co. 423 P 2d 175, 245 Or 530 

Va —Main v Department of Highways, 142 S E 2d 524, 
206 Va 143 
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N Y —D'Angelo v State. 106 N Y S 2d 350, 200 Misc 
657 
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59. Wash —Union Oil Co of Cal v Turner, 207 P 2d 
733. 34 Wash 2d 25 

60. Subletting prohibited 

Ga—Richmond County v Williams, 137 SE2d 343, 
109 Ga App 670 

63. Del—Stale v Dabson. 217 A 2d 497 9 Storey 
240 

Ga—Murdock v Ledbetter4ohnson Co. 125 S E 2d 
99, 105 GaApp SSI 
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524 
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LEd2d 80 
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758, 186 Misc 491 

69. US—McClendon V T L James ft Co. C A U. 
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S D —State Highway Commission v Sweetman Const 
Co. 153 N W2d 682. 83 SD 27 

75. Limited authorization 

U S —U S' V Johnson, supra, n 7** 

76. U S —Forsgren v Gillioz, D C Ark . 123 F Supp 
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464, mod on oth grds 80 N Y S 2d 79. ]92 Misc 
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Statutory compliance required 

SD—Bak V Jones County. 210 NW2d 65, 87 SD 
468 

Statute retroactive 

Fla —Stale, Dept of Transp v Cone Bros Contractmg 
Co, App , 364 So 2d 482 

97. La—Ramsey v State, Through Dept of High* 
ways. App. 322 So 2d 340 

N Y —A W Banko, Inc v Stale. 60 N Y S 2d 758. 186 
Misc 491—Thomason ft Perry, Inc v Sute, 326 
N Y S 2d 246, 38 A D 2d 609. afU 286 N E2d 
465, 30 N Y 2d 836, 335 N Y S 2d 81 

Effect of permimioa to depart from fpecUlca- 
tiona 

N Y —H L Baughman, Inc v New York Thruway 
Authonty, 221 NYS2d 656. 30 Misc 2d 1002 

Duty to exerciie care 

Tex —Stafford v Thornton. Civ App. 420 S W 2d 153, 
err ref no rev err 

Diiqualiflcation of director of highways 

Del —James Julian, Inc v Hall, Super. 349 A 2d 750 

98. Conn—State v Hanford Acc A Indem Co. 
^upra, n 28 

N Y —Weber Const Co v State. 321 N Y S 2d 492. 37 
A D 2d 232 affd 282 N E 2d 331. 30 N Y 2d 631, 
331 N Y S 2d 443 
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ClipiHMiP< wMi eafipMii* nqirimaite 

(3) Other oMtiers 

Oa-'Stite Highway Dept v Hewitt Contracting Co, 
149 SE2d 499, 113 OaApp 6g5~State Highway 
Dept V Knox'Rivcn Const Co, 160 S£2d 641. 
llTGaApp 453 

Tex x-Aintin Bridge Co v State Civ App, 427 S W 2d 
925, err ref no rev err 

lUciwgry lior iRcreued cotts die to delay 

NY-^row Const Co, Inc v Slate. 391 NYS2d 
726. 56 AD2d 95 

99, III —O H Sternberg A Co v Cdlini, 305 N E 2d 
317, 16 III App 3d I, app after remand 333 
NE2d 261, 30111 App 3d S74 

PH—Hewes v McWilliams, 194 A 2d 339, 412 Pa 
27(3--CQni. Dept of Transp v Mitchell^ Structur¬ 
al Steel Pamtmg Co, 336 A 2d 913. IB PaCmwIth 
391 

Eimlgatory clanaet 

Minn-^Mcgarry Bros. Inc v State, 188 NW2d 919, 
291 Minn 12 

1. Fla—Ashland Oil A ReTining Co v Stale Road 
Dept. App. 343 So 2d 878 

ONurterdatoi dented 

Alaska—Merl F Thomas Sons, Inc v Slate. 396 P 2d 
76 

Reeovery from frnd depoeited in Iteu of bond 

Cal—City of Glendale v Gardner. 89 Cal Rpir 2]9, 10 
CA3d 777 


pnBtlOB 

S. La—Southern Excavation, inc v Department of 
Highways, App, 292 So 2d 310 
N Y —A W Banko, Inc. v State. 60 N Y S 2d 758. 
186 Misc 491~Michael v State, 79 N Y S 2d 107. 
192 Misc 464, mod on oth grds 80 N Y S 2d 79, 
192 Misc 464, affd 93 N Y S 2d 234, 276 App Div 
806 

S D —Breana Const Co, Inc v South Dakota Dept 
of Transp. 297 N W2d 168 
Particninr contracti conatmed 
(1) US—O T Fogle A Co v US, CCAWVa, 
135 F2d 117, cert den 64 SO 83. 320 US 771, 88 
LEd 469, rvh den 64 sa 199, 320 U S 813, 88 
LEd 491 

(5) La—Makofsky v Department of Highways, La 
App, 12 So 2d 485, mod on oth grds, 18 So 2d 60S. 
205 U 1029 
(7) Other contracts 

Ala —Rpiner v Tillett Bros Const Co, 381 So 2d 36 
Kan—Peter Kiewit A Sons' Co v State Highway 
Commisaion. 339 P2d 267, 184 Kan 737 
Mass.—Alpert v Com. 258 N E 2d 755, 357 Mass 306 
Miss —Edward E Morgan Co v $utc Highway Com- 
mimon. 54 So 2d 742, 212 Miss 504 
Mo—Denton Const Co v Missouri Stale Highway 
Commission. 454 S W 2d 44 
N Y —Rttsciafto A Son Corp v SUte, 110 N Y S 2d 
770, 201 Misc 690, motion den 114 N Y S 2d 567. 
202 Misc 368—Carlo Biamhi A Co v State, 230 
NYS2d 471. 17 AD2d 38. rearg den 233 N Y 
S2d 239, 17 AD2d 896. afU 268 N E 2d 121,28 
NY 2d 536. 319 NYS2d 439—Twin Village 
Const Corp v State, 421 N E 2d 827, 53 N Y 2d 
72A 439 N YS2d 333 

Ohio—Condon-Cunningham. Inc v Day. 258 N E 2d 
264, 22 Ohio Misc 71 

Utah—Bcttilyon Const Co v Stale Road Commission, 
437 P 2d 449. 20 Utah 2d 319 

Stoto imiiRpm kdd to hive mitlKirity to ordfr 


Oa —Sute Highway Depi v W L Cobb Const Co, 
143S£2d 500. Ill Oa App 822 
B. UE-vl O WattsConsi Co v U S. 353 F2d 573, 
174CIC1 1 

La —Makofrky v Department of Highways, supra, n S 
NY—Rhlhahcr Corp v State. 312 NYS2d 123, 63 
Miac 2d 291, am on oth grds 314 N Y S 2d 374. 
64 Misc 2d 167, affd 337 N Y S 2d 42. 40 A D 2d 
881 


7. NY —Armco Drainage A Metal Products, Inc v 

State 165 NYS2d 276. 4 AD2d 366 

8. La —Makofsky v Department of Highways, supra, 

n 5 

N H —Peter Salvucci A Sons, Inc v State, 268 A 2d 
899, 110 N H 136, reaffd 281 A 2d 164. Ill N H 
239 

N Y —lohnson, Drake A Piper, Inc v State, 259 N Y 
S 2d 685. 46 Misc 2d 303 

Held no brench 

N Y —Armco Drainage A Metal Producis, Inc v Slate, 
156 N Y S 2d 90. 3 Misc 2d 803, affd 165 N Y S 2d 
276, 4 A D 2d 366—Yonkers Contracting Co v 
New York State Thruway Authority. 270 N Y S 2d 
16 23 AD2d 811, affd 245 NE2d 800 23 
N Y 2d 856, 298 N Y S 2d 67 

Rights not wnived 

Kan—Peter Kiewit A Sons' Co v State Highway 
Commission. 339 P2d 267, 184 Kan 737 
N Y —Hameti Co v New York Stale Thruway Au- 
thonty. 155 NYS2d 100, 3 Misc 2d 257-D W 
Winkelman Co v State, 184 NYS2d 661, 17 
Misc 2d 418, mod on oth grds 199 N Y S2d 712, 
to A D 2d 894 

Misrepresentations 

N Y — Yonkers Contracting Co v New York State 
Thruway Amhonty, 257 N YS 2d 781. 45 Miic 2d 
763. mod on oth grds 270 NVS2d 16. 25 
A D 2d 811 affd 245 N E 2d 800. 23 N Y 2d 8S6, 
298 N y S 2d 67—County Asphalt Inc v State, 
311 N Y S 2d 650. 63 Misc 2d 329, mod on oth 
gids 337 N Y S 2d 415, 40 A D 2d 26-Rusciano 
Const Corp v State. 323 N Y S 2d 21. 37 A D 2d 
74S—Conduit and Foundation Corp v Slate, 420 
NE2d 397, 52 NY 2d 1064, 438 N Y S 2d 516 
Pa —J E Brenncman Co v Com . Dept of Transp, 
424 A 2d 592 56 Pa Cmwllh 210 

Exculpatory clauses not precluding liability 
N Y —Rusciano Const Corp v Slate 323 N Y S 2d 21, 
37 A D 2d 745 

9. NY —Johnson, Drake A Piper, Inc v Slate, 259 

N Y S 2d 685. 46 Misc 2d 303 
to, Ga —Scare Highway Drpt v HewKf Contracting 
Co, 146 SE2d 632. 221 Ga 621, on rnnand 149 
SE2d 499, 113 OaApp 685 

11 Contractor not required to pay engineering 
and inspection cbaiw 

N Y —H L Baughman, Inc v New York Thruway 
Authority, 221 NY$2d 656, 30 Minc 2d 1002 

12 US —Lewis-Nicholsrm, Inc v US. 550 F2d 26, 
213 CtCl 192 

La —Phillip R Farnsworth A Co , Inc v State. Depi 
of Highways, App, 277 So 2d 500, wnl den , Sup, 
281 So 2d 740 

N Y —Johnson, Drake A Piper, Inc v State, 259 N Y 
S 2d 685. 46 Misc 2d 303 

Ohio—Visiniine A Co v New York, C A St L R Co, 
App , 155 N £ 2d 682, affd 160 N E 2d 311 169 
Ohio St 505 

No liability for damages from work held up which 
investigation would disclose—Hopkins v Stale, 125 
N Y S 2d 379, 282 App Div 994 

Breach of warranty 

Minn—McCree A Co v State. 91 NW2d 713, 353 
M\nn 295 

Project shutdown unexpected and unforeseen 

La —Southern Excavation, Inc v Department of High¬ 
ways. App. 292 So 2d 310 

13. U S -Roberts v U S. 337 F 2d 938. 174 Ci Cl 
940 

N Y -Nugent v State. 40 N Y S 2d 361. 265 App Div 
549, rearg gr 41 N Y S 2d 956, 266 App Div 759 

Held no interference 

(3) Other instances 

Ky —Derby Road Bldg Co v Com, Dept of High¬ 
ways, 317 S W 2d 891 

N Y —Johnson, Drake A Piper, Inc v Slate, 261 N Y 
S2d 615. 24 A D2d II Affd 250 N E2d 75. 24 
N Y 2d 958. 302 N Y S 2d 589 
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14. Ky-Dcrby Rcmd BU|g Co v Com, Dept of 
Highways, 317 SW 2d 891 

h^iss— Stale Highway Commission v Wunderlich, 10 
So 2d 4S>, sug of err overr II So 2d 437, 194 
Mm 119 

N Y —Johnson, Drake A Piper, Inc v. Slate. 259 N Y 
$ 2d 685, 46 Misc 2d 303 

16. La —Southern Excavation. Inc v Department of 
Highways. App. 292 So 2d 310 
18 NY—D W Winkelman Co v State. 184 NY 
S2d 661, 17 Misc.2d 418, mod on oth grds 199 
N YS2d 712. 10 AD 2d 894 
Utsh—W P Harlin Const Co v Utah State Road 
Commission, 431 P2d 792, 19 Utah 2d 364 

19. Refrisal to permit me of eertoin equipment 
held not trbitrnry 

Utsh—W P Harlin Const Co v Utah State Road 
Commission 431 P 2d 792, 19 Utah 2d 364 

20, US -Stock A Grove. Iik, v US , 493 F2d 629, 
204 0 0 103 

Ca—Fredricison A Watson Const Co v Department 
of Public Works Division of Highways, App, 104 
CaIRptr 421. 28 C A 3d 514 
Mass—Alpert v Com , 258 N E 2d 755, 357 Mass 306 
Mo—Denton Const Co v Missouri State Highway 
Commission, 454 S W 2d 44 
Mont—Haggart Conn Co v State Highway Commis¬ 
sion. 427 P 2d 686. 149 Mont 422 
N H —Peter Salvucci A Sons, Inc v State, 268 A 2d 
899. no NH 136, reaffd 281 A 2d 164 
N Y —Rir/ulu V State. 44 N Y S 2d 40, affd 48 N \ 
S2d 135 267 App Div 1025—Harnett Co v New 
York Slate Thniway Authority, 155 N Y S 2d 100, 
3 Misc 2d 257—County Asphalt Inc v Stale, 311 
N Y & 2d 650. 63 Misc 2d 329, mod on oth grds 
337 NY S2d 415, 40 AD 2d 26 
21 Cal -Wunderlich v Slate ex r«l Department of 
Public Works, 56 Cal Rptr 473, 423 P 2d 545. 65 
C 2d 777 

N Y —Rizzuto V State, supra, n 20 

Recovery of equftoble •4Jueti|ient not precinded 

U S—Stock A Grove, Inc v US, 493 F2d 629, 204 
CtCl 103 

page 110 

29 US—Roberts v US. 357 F2d 938. 174 CtCl 
940 

32. U $ —Asheville Contracting Co v U S , Ct G 76 
FSupp 707 

Alaska—State, Dept of Highways v A A G Excavating 
Co. 421 P2d 309 

Ark —Wide v Pioneer Contracting Co, 424 S W 2d 
852, 244 Ark 297 

Hawaii-£ E Black. Umited v State, 439 P 2d 213. SO 
Haw 267 

Iowa—Halleti Const Co v Iowa State Highway Com¬ 
mission, 154 N W 2d 71, 261 Iowa 290 
La —Makofsky v Department of Highways, La App . 
12 9d 2d 485. mod on oth grds 18 So 2d 60S. 205 
La 1029 -Louisiana Paving Co v Louisuma Dept 
of Highways, App, 205 So 2d 445 
Mass — Trustee of New York, N H A H R Co v City 
of New Bedford. 52 NE2d 324, 315 Mass 154 
N Y —Edwards v State. 178 N Y S 2d 287. 14 Misc 2d 
748—Johnson, Drake A Piper, Inc v State, 259 
N Y S 2d 685. 46 Misc 2d 303—Johnson, Drake A 
Piper. Inc v State. 287 N Y S 2d 480, 29 A D 2d 
793—Tully A DiNapoli. Inc v State. 311 N Y $ 2d 
941, 34 AD 2d 439 

N C—Nello L Teer Co v North Carolina State High¬ 
way Commission. 143 SE2d 247. 265 N C I 
Pa —Dickens v Pennsylvania Turnpike Commission. 54 
DauphCo 422, affd 40 A 2d 421. 351 Pa 252 
S D —John A Carlson, Inc v South Dakota Stale 
Highway Commission. 202 N W 2d 867. 87 $ D 
70 

Utah—Jack B Parson Const Co v Slate, 552 P2d 107 

Miitaken belief w to bute for compeuMtkNi 

(2) Other inMances 
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fto-Arittr V Cam. Dipt. oTTfamp* IIS A.2d 669, 12 
PB,Cmwldi 254 

13) Otlwr cMei 

NY>-D W WinkehiMn Co v State. 114 NYS2d 
661, 11 Miic2d 41S Mod on oih gnb 199 
NyS2d712,10 AD 2d 894-Cliemuiii Contract- 
nt Corp V Sutc, 249 N.YS2d 341. 42 MncZd 
999.-F4hl)Mbcr Corp v State. 300 N V S 2d 92a 
60 Mmc 2d 13 

Pa—Penmylvaiiia Turnpike Conunittion v Smith. 39 
A 2d 139. 330 Pa 3SS 


SD—Northem Imp Co, Inc v South Dakota Sute 
Highway Commiuion, 202 NW2d 861. 87 SD 
71, app after remand 267 N W 2d 208, app after 
itmand 3l4NW2d 8S7 


No danote daoaa 

NJ-Buckley ft Co. Inc v State. 3S6 A2d 56. 140 
NJSuper 289 


NY—FT ft L Const CO. Inc v Hennemy. 414 
NYS2d80S. 68 AD2d992 

33. La —Freeman v Department of Highways. App. 
197 So 2d 188, afM 217 So 2d 166, 233 U 103 

Sot-Off 

(2) Other matters 

Wash—Mountain Pac Chapter. Associated Oeneraf 
Contractors of America, Inc v State, 318 P2d 
212. 10 Wash App 406 

Coatractor already compaantod 

Wn.—Wm Beaudoin ft Sons, Inc. v Milwaukee Coun¬ 
ty. 217 N W 2d 373, 63 Wis2d 441 

34. Minn —Kotachevar v North Fork.Tp, Steams 
County. 39 N W 2d 107, 229 Minn 234 

N Y —Lizza ft Sons, Inc v State. 403 N Y S 2d 602. 62 
AD2d lOSaapp den 380 N E2d 339, 43 N Y 2d 
707. 408 N Y$2d 1026 

No wofft perfonaad 

Wis —Wm Beaudoin ft Sons. Inc v Milwaukee Coun¬ 
ty. 217 N W 2d 373. 63 Wit 2d 441 

Pi«eUl 

36. N Y —D'Angelo v State, 106 N Y S 2d 330. 200 
Misc 657 

Okl —State Highway Comnussion v Oreen-Boots 
Const Co. 187 P 2d 209, 199 Okl 477 

40. Minn-MeCree ft Co v State, 91 NW2d 713. 
253 Mmn 293 


N Y —Peru Associat e s, Inc v State, 334 N Y S 2d 772, 
TOMnc 775. 333 NYS2d 1018 
41. N Y —Peru AsMictttcs, Inc v Stete. 334 N Y 
S2d 772, 70 Miic2d 775. 335 NYS2d 373, 39 
AD 1018 

46. Ala-McDowdl-Purodl. Inc v Bass. 370 So 2d 
942 
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52. Award for dilay aa aot coastltatiag *^ai- 

NC—BiUenger Paving Go v North Carolina Stale 
Highway Commisrioa. 129 SE2d 243, 258 NC 
691 

55. Ark—Wade v Pioneer Contracting Co. 424 
SW2d 852. 244 Ark 297 

Mass.—State line Contraetora, Inc v Com. 249 
NE2d619. 336 Masa 306 

NY-S J OrovtsftSonsCo v State. 264 NYS2d 
198, 24 A D 2d 829. mod on oth grds 244 N E 2d 
708, 23 NY2d77S. 297 NYS2d 140 

Pa —Aster v Com. 84 Dsuph SO 

CltMlIlcatkNi of work 

S D —Stete Highway Commisiiion v Sweeiman Const 
Co. 153 NW2d 682. 83 SD 27 


Hal f HtM inappHraklf 

N Y -County Asphalt Inc v State. 311 N.Y S 2d 6Sa 

63 Misc2d 329. mod on oth gnfo 337 NYS2d 
413. 40 AD 2d 26 

56. Mass —State Line Contractors. Inc v Com, 249 
N £24 619.356 Mass. 306 

N Y —Fchlhaber Corp v State. 312 N Y S 2d 123, 63 
Misc2d 298, am on oth gnU 314 NYS2d 574. 

64 Misc2d 167, affd 337 N YS2d 42. 40 A D 2d 
881—Thomason ft Perry. Inc v State. 326 N Y 
S2d 246.38 AD2d 609. affd 286 N B2d 465. 30 
NY 2d 836. 335 N YS2d 81 

57. Mich-Charles J Rogers. Inc v Stete. 194 
N W 2d 203. 36 Mich App 620 
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58. NY—S J Groves ft Sons Co v State, 264 
N Y S 2d 198, 24 A D 2d 829 Mod on oth grds 
244 N E2d 708. 23 NY2d 775. 297 NYS2d 
140 

Quantity of borrow naedad 

NY—John Arborio, Inc v State, 245 NYS2d 274, 
41 Misc 2d 143 

Quantity of aod ramOTtl 

N Y —John Arbono. Inc v State. 245 N Y S 2d 274, 
41 Misc 2d 143 

59. N Y —Bero Const Corp v State. 334 N Y S 2d 
477, 44 A D 2d 735 

ActnnI maanurananti hold to control aatininte 

(2) Other matters 

Wash—Brear v Washington State Highway Commis¬ 
sion. 407 P2d 423, 67 Wash 2d 308 

60. US —Asheville Contracting Co v US. supra, n 
60 

N Y —East Bay Contracting Co v State. 298 N Y S 2d 
337, 39 Misl 2d 220 

Wnirer 

US-Robcris v US. 357 F2d 938. 174 CtCl 940 

61. Cal —Wiechmann Englm^ers v State ex rel Dept 
of Public Works, App, 107 Csl Rptr 329. 31 
C A 3d 741 

N Y —Yonkers Contracting Co v New York Stale 
Thruway Authority. 270 N Y S 2d 16. 23 A D 2d 
811, affd 243 NE2d 800. 23 NY 2d 856, 298 
N Y S 2d 67—Yonken Contracting Co v Near 
York Stale Thruway Authonty, 230 N C 2d 27, 25 
NY 2d 1, 302 NYS2d 521 

Held unranaonsbla and nrbitrnry 

Alaska—State Dept of Highways v A A O Excavating 
Co, 421 P 2d 309 

Wash —Saddler v State. 401 P 2d 848. 66 Wash 2d 213 

page 114 

65. Held not ftmudiilcnt 

Cal—Wiechmann Engineers v State ex rel Dept of 
Public Works. App. 107 Cal Rptr 529, 31 C A 3d 
741 

70. NY—Fehlhaber Corp v State. 312 NYS,2d 
123, 63 Miic2d 298. am on oth grds 314 N Y 
S2d 374, 64 Miicld 167, affd 337 N YS2d 42. 
40 AD 2d 881 

73. ParticHitr cootmcti conetrued 

(7) Other contracts 

Mass—State Line Contractors, Inc v Com. 249 
N E 2d 619. 336 Mass 306 

Or —State Highway Commission v R A Heintz Const 
Co, 423 P2d 175. 245 Or 530 

pate Its 

77. La—Barnhill Bros, Inc v Louisiana Dept of 
Highways, App. 147 So 2d 650 

78. Hawaii—E E Black, Limited v Stete. 439 P 2d 
213, SO Haw 267 

79. Mmn - Megarry ^oi, Inc v State. 188 N W 2d 
919. 291 Mmn, 12 

84. Ill —Contracting ft Material Co v City of Chica¬ 
go, 349 NE2d 389. 64 III 2d 21 

Kan—Freeio v Slate Highway Commission. 166 P2d 
728, 161 Kan 7 
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Neb—Appeal of Francis R Onhek Co. 119 NW2d 
48. 174 Neb 668 

88. M^aim of regnret for CKtouaion 

Oa—State Highway Dept v HewHt Contractmg Co. 
lSSSE2d 422. 115 Qa App 606. 

Where starting date for beginning of 
work was not spedfied, a reasonable 
time would be implied.*^ ‘ 

87.1. Md—McKaig v Mayor and City Counal of 
Cumberland. 116 A 2d 384, 208 Md 95 

Pftge 116 

91. Wash—Wilson v Wnght. 329 P2d 461, 52 
Wash 2d 805 

92. Oa —Stele Highway Dept v Hewitt Contraetuig 
Co, ISS SE2d 422. 113 Ga^App 606 

NY—Yonkers Contracting Co v New York Stale 
Thruway Authority, 257 N Y S 2d 781, 45 Misc 2d 
763, mod on oth grds 270 NYS2d 16. 25 
A D 2d 811. affd 243 N E 2d 800. 23 N Y 2d 856. 
298 N Y S 2d 67 

Cbntractor't doiay held not janUflnd 

<3) Other instances 

SD—Dave Gustafson ft Co. Inc v South Dakota 
State Highwa) Commission, 225 N W 2d 594. 88 
SD 557 

97. Tine an eMential etenreat 

N Y —D'Onfro v State. 59 N Y S 2d 203, 270 App Div 
9 

99. US —Mornson’Knudsen Co v US, 397 F2d 
826. 184 O a 661 

Ga —State Highway Dept v Knox-Rivers Const Co, 
160SE2d 641, 117 GaApp 453 

Idaho—Grant Const Co v Bums, 443 P 2d 1005, 92 
Idaho 408 

Mass —Wes-Julian Const Corp v Com. 223 N E 2d 
72, 331 Mass 388—State Line Contractors, Inc v 
Com. 249 NE2d 619, 356 Mass 306-Fanna 
Bros Co V Com. 257 N E2d 450, 357 Mate 131 

Mich —E C Nolan Co. Inc v State. 227 N E2d 323, 
58 Mich App 294 

Minn —St Paul Dredging Co v State, 107 N W 2d 
717, 259 Mmn 398 

Neb —In re Roberta Const Co. Ill N W 2d 767. 172 
Neb 819 

N Y —Tehlhaber Corp v State, 312 N Y S 2d 123. 63 
Mist 2d 298, am on oth grds 314 N Y S 2d 574, 
64 Misc 2d 167. affd 337 N Y S 2d 42. 40 A D 2d 
881 

Action held not unwarranted 

(1) Other statements 

N Y —Peckham Road Co v State. 300 N Y S 2d 174, 
32 AD2d 139, affd 269 NE2d 826, 28 NY2d 
734, 321 N YS2d 117 

Abeeace of good Mtb diadoeure of pe a diag 
btigatioB 

N Y —Mount Vernon Contracting Corp v State, 392 
NYSZd 726, 36 AD 2d 932. app dism 366 
NE2d 881, 42 NY 2d 889. 397 NY S2d 794 
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3. US —Raymond Consinicton of Aftnca. Limited v 
US, 411 F2d 1227, 188 CtO 147 

Actual coett pine allowance far ov erh ea d mad 
profits 

N Y —D Angelo v Stete. 341 N Y S 2d 84. 41 A D2d 
77 app dnm 300 N E 2d 135. 32 N Y 2d 896. 346 
N YS2d 814. mod on oth grds 311 NE2d 509, 
34 N Y 2d 641, 355 N Y S.2d 377, app after re¬ 
mand 362 N Y S 2d 283. 46 A D 2d 983. app dtsm 
328 N E 2d 789, 36 N Y 2d 730, 368 N Y S 2d 139, 
affd 350 N E2d 615, 39 N Y 2d 781. 385 N Y S2d 
284 

9, Ky—Humphreys v J B Michael A Co. 341 
$ W 2d 229 

La—Freeman v Department of Highways, App, 197 
So 2d 188. affd 217 So 2d 166. 233 U 105—Free¬ 
man V Department of Highways, 217 So 2d 166, 
253 U 105 
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MMi^WeiOuliM Const Con> v Con, 223 NE3d 
72. 331 Mms SS8 

fli-—Aoehioiic V Com. S3 OnuphOo. 271. affd. 32 
AJd 7M. 347 Pa 562 


13. Nab—InreRobntiOmM Co. Ill NW2d 747. 
172 Neb 819 


14k Ky.—Humphrsyi v J B Michael A Co. 341 
&W2d229 


13k N.Y ~OraiidvMW Comt Corp v Stale, 124 N Y 
Slid 10. 204 Mnc 389~County Excavation, Inc. 
V State. 25S NYS2d 708, 44 Miscld 1037 


SmC of aqoipwft kept oo aite 
NY—H xl Baughman, lac v New York Thruway 
Authonty, 221 N Y S 2d 6S4. 30 Mtsc 2d 1002— 
Anders v Sute, 248 N Y S 2d 4, 42 Misc 2d 276 


NY—D'Angelo V State, 362 N Y S 2d 283. 46 A D 2d 
983. app dmn 328 NE2d 789, 36 NY 2d 730. 
348NYS2d lS9.affd 3S0 N E2d 613. 39 N Y 2d 
781, 383 NYS2d 284 
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U. Cona —Stale v Hanford Acc A Indem Co, 70 
A 2d 109, 136 Conn 157 

Ky.—Humphreys v J B Michael A Co. 341 S W 2d 
229 

If. N Y —A W Buiko. Inc. v State, 60 N Y S 2d 
738. 186 Misc 491 

33. N Y—Cario Bianchi A Co v State, 212 N Y S2d 
266, 27 Misc 2d 324 

31. NY —County EicavatKXi. Inc v Sute. 235 N Y 
S 2d 708. 44 Misc 2d 1037 

Or.—Eldon v Chandler. 273 P2d 748. 202 Or 407 

33. NY —Terry Contracting. Inc v Slate. 273 NY 
S2d 328, 31 Misc 2d 343, levd 280 N Y S 2d 430. 
27 A D 2d 499—Ingalls Iron Works Co v Fehl- 
haber Corp. 283 NYS2d 369. 29 AD 2d 29, 
app den 239 NE 2d 202. 22 NY 2d 719. 292 
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Hauling, Inc v Frank D Malone Const Co, 129 
N W2d 900, 902. 81 SD I 

page 141 

77. N Y —Hartford Acc A Indcm Co v Moraldo, 
375 N Y S 2d 973, 84 Mis 2d 1082 

Or —U S Fidelity A Guaranty Co v Thomlinson-Ark- 
wrighl Co , supra, n 73 

80. Ind —State ex rel Lawson v Warren Bros Roads 
Co, App.59NE2d9I2 

page 142 

90. Ga —Goodyear Tire A Rubber Co v New Am¬ 
sterdam Cas Co. 114 $E2d 546. 101 Oa App 
577 

La—Lambert v Maryland Cas Co, 418 So 2d 553 

Or —U S Fidelity A Guaranty Co v Thomlmson-Ark- 
wright Co. supra, n 73 

91. Or—US Fidelity A Guaraniy Co v Thomlin 
son-Arkwnght Co, supra, n 73 

Pa—Com to Use of Walters Tire Service, Int v 
National Union Fire Ins Co. 252 A 2d 593. 434 
Pa 235 

S D —State for Use of Don's Heavy Hauling, Inc v 
Frank D Malone Const Co. 129 N W 2d 900, 81 
SD I 

92. Anz —Wells-Slewarl Const Co v Marlin Mar¬ 
ietta Corp. 442 P2d 119 103 Anz 375 


Or —U S Fidelity A Guaranty Co v Thomlunon-Ark- 
wnghi Co. supra, n 73 

Pa—Com to Use of Waltert Tire Service, Inc v 
National Union Fire Ins Co. 252 A 2d 593. 434 
Pa 235 

93. La —Whitman v Central Sur A Int Corp, App. 
41 So 2d 116 

94. Pa —Com . to Use of Pa Mfia * Ass'n Cni Ins 
Co v Fidelity A Deposit Co of Md. 50 A 2d 211, 
355 Pa 434 

S 0 —State for Use of Don's Heavy Haubng, Inc v 
Frank D Malone Const Co. 129 N W 2d 90a 81 
SD I 

Pigel43 

3. Me —Newport Trust Co v Susi. 134 A 2d 543. 153 

Me 51 

PnrpMe 

N Y —Slate Bank of Albany v Dan-Bar Contracting 
Co, 199 NYS2d 309, 23 Misc 2d 487, afU 212 
N Y S 2d 386, 12 A D 2d 416. app den 218 N Y 
S 2d 587, 14 A D 2d 459, afTd 187 N E 2d 19. 12 
N y 2d 804, 235 N Y S 2d 833 

Alteration of lliblllty 

S D —State for Ux of Farmers State Bank v Ed Cox 
and Son. 132 N W 2cf 282, 81 S D 165 

New bonds u replscement for old bonds 

Alaska—Arctic Contractors, Inc v State, 564 P 2d 30, 
app after remand 573 P2d 1385 

4. Constnied strongly In fsvor of indemnity 

S D —Slate for Use of Fanners State Bank v Ed Cox 
and Son. 132 N W 2d 282, 8) SD 165 

psge 144 

5. Recovery on bond without showing of dam- 
Bges 

Md—Montgomery County v Phoenix Ins Co, 192 
A 2d III, 232 Md 58 

7. Ind —Slate ex rel Lawson v Warren Bros Roads 
Co. App, 59 NE2d 912 

Ohio—Kline v Federal Ins Co, 152 N E2d 911 
Peraon inlured on highway, etc—Foshee v Daoust 

Const Co, C A Ind, 185 F2d 23 

Money lender 

S D -State for Ux of Farmere Slate Bank v Ed Cox 
and Son. 132 N W 2d 282, 81 S D 165 

13. Kan—Thompson Iransport Co v Middlestaies 
Const Co. 397 P 2d 368, 194 Kan 52, reh 403 
P2d 999. 195 Kan 172 

Tex —Hastings v Amencan General Ins Co, Civ App, 
547 S W 2d 360, err ref no rev err 

14. Ky —Continental Cas Co v L O Wasson Coal 
Min Coi>, 407 S W 2d 426 

Mich —Genesee County Bd of Road Com’rs v North 
Am Development Co, 119 N W 2d 593. 369 Mich 
229 

Miss —Misi>issippi Road Supply Co v Western Cas A 
Sur Co 150 So 2d 847. 246 Mix 510 

psge 145 

24. US—In re Cline Const Co. DCKy, 141 
FSupp 696 

Right to recover percentage withheM from con¬ 
tractor 

U S—Southern Surety Co v Ft Smith Dial of Sebas¬ 
tian County, CCA Ark , 17 F 2d 63—Seaboard 
Sur Co V Slate of ND. DCND. 94 FSupp 
177 

Assignment to surety of contract bnlances dne 
contractor 

U S —Conlinenial Cas Co v Department of Highways, 
Stale of U, C A U, 379 F2d 673 

page 146 

25, Contract held valid 

Ky —Continental Cas Co v L G Wasson COal Mini 
Corp. 407 SW2d426 
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2C. Pvpoie of coiMNtfoit 

Min --Biy«r A Muigolb Const Co v Deschcncs, 203 
N E.2d 208. Man 594 

m»M7 

38. Me—Newport Trust Co v Sim, 134 A 2d 543. 
153 Me 51 

S C —Rnh V Tbeo Bros Const Co, Inc. 237 S E2d 
61. 269 SC 226 

39. Ind •—State ex rel Lawton v Warren Bros Roads 
Co, Nipra, n 7 

Iowa—Sinclair Refining Co v Burch. 16 N W 2d 359, 
235 Iowa S94 

Utah—Steel Components, Inc v U S Fidelity ft Guar¬ 
anty Co. 497 P2d 646, 28 Utah 2d 25 

Notice Of cbdn 

N H —New England MeUi Culvert Co v A E Wil- 
liami Conu Co. 196 A 2d 713, 105 NH 235 

I»8c148 

41. Tex —Sddon v S ft S Aggregates Co, Civ App, 
441 S W 2d 950, err ref no rev err 

42. Iowa—Sinclair Refining Co v Burch, supra, n 
39 

44. US—US Guarantee Co v Colonial Oil Co, 
CCAGa. 145 F2d 496 

Me—Carpenter v Suti, 121 A 2d 336, 152 Me 1 

IMge 149 

52. Iowa—Smclair Refining Co v Burch, supra, n 
39 

Mum —Elk River Concrete Products Co v American 
Cat Co of Reading. Pa. 114 NW2d 633. 262 
Minn 310 

54. Me—Newport Trust Co v Sum. 134 A 2d 543, 
153 Me 51 

55. Oa—American Surety Co of New York v 
Koehnng Co, 162 SE 840. 44 QaApp 769 

Minn —Wheeler Lumber Bridge ft Supply Co v Sea¬ 
board Sur Co. 16 NW2d 519. 218 Minn 443 

56. Ind —Stale ex rel Lawson v Warren Bros Raods 
Co, supra, n 7 

pige ISO 

61. U S —U S v Com of Pa, Dept of Highways, 
DC Pa, 349 FSupp 1370 

Qa—Whitley v Bryant. 31 SE2d 701, 198 Ga 328 

64. US —New Amsterdam Cat Co v Carlton Co, 
CAOa. 307 F2d 881 

Pa —Com to the Use of William Land. Inc v U S 
Fidelity ft Guaranty Co. 65 Lack Jur 209 

Rifltii of nfttorUlauui Independent of publlc'g 
right 

U S —Fort Smith Structural Steel Co v Western Sur 
Co, DCArk, 347 FSupp 674 

Win 

66. Stthcontnetor eiipplying Inbor 

(2) U.S —Lucas v Western Caa ft Sur Co, C A 

Okl, 176 F2d 506 

Supplier of nuiterlil not protected ai **iabcoii- 
tmetor^ 

La —Brouilleite v Atlas Corot Co. App, 151 So 2d 
582 

67. U S—Vulcan Materials Co v Betts, D C Va. 315 
FS^ 1049 

Aru —Ed Stcarman ft Sons, Inc v Stale ex rd Union 
Rock ft Materials Co, 400 P 2d 863, 1 Am App 
192—Wdls-Siewart Const Co v Martin Marietta 
carp. 442 P2d 119. 103 Am 373 

III—Illmois Stale Toll Highway Commission ex rel 
Patten Tractor ft Equipment Co v M J Boyle A 
Co. 186 NE 2d 390. 38 111 App 2d 38 

ND—NdMMi V Hagen, 146 N W 2d 873 

pope 192 

69. NY-Longv Ferns, 94 NYS2d 493.196 Misc 
567 


76. Ana—Tiffany Const Co v Hancock ft Kelley 
Const Co. 339 P 2d 978. 24 Anz App 304 

pnpelga 

77. Rcntnl of tmdu 

Mass —Bayer ft Mingolla Const, Co v Desthenes. 203 
N E2d 208, 348 Mass 394 

78. Arir —B J Cecil Truckmg Co v Tiffany Const 
Co, App. 597 P2d 184. 123 An/ 31 

NH—New England Metal Culvert Co v A E Wil¬ 
liams Const Co. 196 A 2d 713. 105 N H 235 
N Y —Saw Mill Supply. Inc v Hartford Alc ft Indem 
Co. 172 N Y S 2d 600, 11 Misc 2d 886 
Fundamental test etc —Margulies v Ogdie, 10 
NW2d 513. 69 SO 332 

80. U S —U S Guarantee Co v Colonial Oil Co, 
supra, n 44 

Idaho—State ex rel Modern Motor Co v H ft K 
Const Co. 274 P 2d 1002. 75 Idaho 492 

page 154 

85 Ky —Taylor Bros, Inc v Indiana Equipment 
Co. 336 SW2d 590 

Determiliatioii of Mture of article 

(5) Other tests —Margulies v Ogdie, supra, n 78 
86. Ky—Taylor Bros. Inc v Indiana Equipment 
Co. 336 SW2d 590 

Md —Williams Const Co v Construction Equipment, 
Inc 251 A 2d 864, 233 Md 60 
88. Wis—Amoco Oil Co v Capital Indem Corp. 

App. 291 N W 2d 883 93 Wis 2d 330 
89 Anz—Welh-Stcwarl Const Co v Martin Mar¬ 
ietta Corp, 442 P2d 119. 103 An/ 375 
Md —Williams Const Co v Construction Equipment. 
Inc 231 A 2d 804 253 Md 60 

94, S D —Slate for Use and Benefit of J D Evans 
Equipment Co, Sioux Road v Johnson, 160 
N W 2d 637. 83 S D 444 

page 155 

95, US —Colonial Oil Co v US Guarantee Co 
D C Ga. 56 FSupp 545. affd , CC A . 145 F 2d 
496 

Idaho—State ex ret Modern Motor Co v H ft K 
Const Co. supra, n 80 

Pa—Com to Use of Walters Tire Service, Inc v 
National Union Fire Ins Co, 252 A 2d 593. 434 
Pa 235 

96. Idaho—State ex rel Modem Motor Co v H ft K 
Const Co, supra, n 80 

La—B ft C Crane Service, Inc v Anderson Bros 
Corp, App. 132 So 2d 681 

Okl —Tway v Thompson, 16 P 2d 76. 160 Okl 279, 84 
ALR 457 

97. Me—Carpenter v Sust, 121 A 2d 336, 152 Me 1 

page 156 

1 US —Columbus Rock Co v Alabama General Ins 
Co. DC Ala. 153 FSupp 827 
14. Idaho—State ex rel Modem Motor Co v H ft K 
Const Co. 274 P 2d 1002, 73 Idaho 492 

page 157 

16. La—B ft G Crane Service, Inc v Anderson 
Bros Corp, App . 132 So 2d 681 

page 159 

34. Neb—McElhose v Univeruil Sur Co, 158 
N W 2d 228, 182 Neb 847 

Tenn—Thompson ft Green Machinery Co v M P 
Smith Const Co. 311 S W 2d 614. 44 Tenn App 
26 

Laaac or conditiooal tale 

(2) Other cases 

Tenn —U S Fidelity ft Guaranty Co v Thompson ft 
Green Machinery Co, Inc, 568 S W 2d 821 
Tex —Scldon v S ft S Aggregates Co , Civ App, 410^ 
S W 2d 231, err rrf no rev err after remand *11’ 
S W 2d 950 ref no rev err 
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36. Fla —United Bonding Ins Co v M D Moody ft 
Sons. Inc, App. 213 So 2d 263 

Tex —Seldon v S ft S Aggregates Co, Ov App, 441 
S W 2d 950, err ref no rev err 

pate 160 

37, In Penneyivnila, etc —Com to Use of Pandedfo v 
Pavia Co. 113 A 2d 224, 381 Pa 488-Ccim v 
Ambar Const Inc. 45 West 147 

39. Ky —Taylor Bros, Inc v Indiana Equipment 
Co, 336 SW2d 590 

43. Me—Carpenter v Sun. 121 A 2d 336, 152 Me 1 

page 161 

45. Me—Carpenter v Seaboard Engineenng Co. 183 
A 2d 216, 158 Me 277 

S D—Margulies v Ogdie, 10 N W 2d 513. 69 S D 352 

46. S D —Margulies v Ogdie, supra, n 45 

page 162 

50. Ky —Reliance Ins Co v Com, Dept of Tnnsp>. 
App. 576 S W 2d 231 

Unemployaient compenaatioa taxea 

N M —Employment Sec Comimcuon v C R Davis 
Contracting Co, 462 P2d 608. 81 N M 23—Em¬ 
ployment Sec Commission v Big 4 Paving, Inc, 
462 P 2d 611, 81 NM 26 

S3. Fla —Troup Bros, Inc v State for Use and Bene¬ 
fit of Meadows Southern Const Co, App, 135 
So 2d 755 

La—Waldrip Tire ft Supply Co v Campbell Const 
Co, App. 158 So 2d 464 

page 165 

85. Me—Carpenter v Seaboard Engineering Co, 183 
A 2d 216, 158 Me 277 

S D —State for Use and Benefit of J D Evans Equip¬ 
ment Co, Sioux Road v Johnson, 160 N W 2d 637, 
83 SD 444 

pi>Bel66 

88. Miss —Webb v Blue Lightning Service Co, 116 
So 2d 7S3, 237 Miss 862 
92. Tires for tracks not naed on project 
Ark —Proctor Tire Service. Inc v National Sur Corp, 
415 SW2d 45, 242 Ark 695 

me 167 

99, Pa —Com , to Use of Pa Mfrs.* Ass'n Cas Ins. 
Co V Fidelity ft Deposit Co of Md, 50 A 2d 211, 
355 Fa 434 

Where the statute specifically so pro¬ 
vides, insurance premiums are cove^ 
ed*' 

1.5. Claim of ageat who paid insurer and took note 
from subcontractor 

Mo —State for Use of Fager and Fnesen Ins Agency v 
Slorms-Grcen Const Co, App, 382 SW2d 812 
2. Ky —CJ S citid in York v Cline Const Co. 330 
S W 2d 34, 37 

pane 168 

13. Only to extent lombcr it actually coa- 
gamed, etc. 

Okl -Tway v Thompson. 16 P 2d 76. 160 Okl 279, 84 
ALR 457 

page 169 

23. Me—Carpenter v Seaboard Engineenng Co. 183 
A 2d 216. 158 Me 277 

Okl —National Auto ft Cas Ins Co of Los Angeles. 
Cal V Adair 292 P 2d 403 

24, Kan—Thompson Transport Cb v Middleslates 
Const Co. 397 P 2d 368. 194 Kan 52, reh 403 
P 2d 999, 195 Kan 172 

Pa —Com to (he Use of Wilham Land, Inc v U S 
Fidelity A Guaranty Co. 65 Lack Jur 209—Com 
V U S Fidelity ft Guaranty Co, 35 D ft C 2d 152 
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27. U.I.*-Columbu» Rock Co v AUbaina Oencml 
Im Co. DCAla, 153 FSupp 827 
Ncb-Clik»eo ft N W Ry Co V Mallory. 23 N W 2d 
73S, 147 Neb 548 

page 170 

30. Neb—Chicago ft NW Ry Co v Mallory, hu- 
pra. n 27 

32. Ohio—Whitaker Merrell Co v Claude A Janes 
Inc, 173NE2d402 

Safety aot obligated to creditor of contractor 
who loaned money for contractor*! itage 
payment 

Me—Newport Trust Co v Susi, 134 A 2d 543. 153 
Me 51 

UabUity for intereat 

Or —State ex rel J F Konen Const Co v U S 
Fidelity ft Guaranty Co. 380 P 2d 795, 234 Or 
554. rth 382 P 2d 858, 234 Or 554 

33. W Va —Cecil I Walker Machinery Co v Stau- 
ben. Inc. 230 S E 2d 818, 159 W Va 563 

34. Ohio—Whitaker Merrell Co v Claude A Janes, 
Inc. 173 NE2d 402 

35. Utah—Steel Components. Inc v U S Fidelity ft 
Guaranty Co. 497 P2d 646, 28 Utah 2d 25 

37. Effect of profliion against sobletting 

Or—State ex rel Salem Pac Corp v Combo Const 
Co. 458 P 2d 410. 254 Or 89—State ex rel Thu- 
ney Logging, Inc v Fireman's Fund Ins Co. 458 
P 2d 413. 254 Or 145 

page 171 

40. U S —Fort Smith Structural Steel Co v Western 
Sur Co. D C Ark . 241 F Supp 674 
Cal —Maulhardt v California Director of Public 
Works. 336 P 2d 631 168 C A 2d 723 

45. Md—Glens Falk Ins Co v Baltimore County 
for Use and Benefit of Dyer. 187 A 2d 875. 230 
Md 524 

page 172 

The obligation on the part of a sure¬ 
ty and creditor to act in good faith 
toward a road contracting corporation 
did not require that the surety contin¬ 
ue to support the corporation ’ and 
such surety and creditor did not. 
breach its obligation to act m good 
faith when it exercised its nght under 
an assignment to direct the state and 
other public bodies to make payment 
of contract funds to it as assignee ” ’’’ 

52.5 La—Lambert v Maryland Cas Co 418 So 2d 
553 

52.10 La —Lambert v Maryland Cas Co. 418 So 2d 
553 

42. Liability oo bond prior to acceptance of 
work 

N y —People V Westchester Colprovu Corp, 186 N Y 
S2d 986. 8AD2d906 

page 174 

46. Or—US Fidelity ft Guaranty Co v Thomlin- 
son-Arkwnght Co, 141 P2d 817 172 Or 307 

47. US—L G Defehce ft Son v Globe Indem Co, 
DCN Y. 189 FSupp 455 

Or —U S Fidelity ft Guaranty Co v ThomlinMm-Ark- 
wnght Co, supra, n 66. 

45. Miss—A lexander v Fideliiy ft Cas Co. 100 
Sold 347, 232 Miu 629 

page 175 

71. U S —L G Defelice & Son v Globe Indem Co 
DCNY 189 FSupp 455 


77. Tex —Tnnily Road ft Bndge Co v Watson, Civ 
App, 341 S W 2d 956. err ref no rev err 

page 176 

82. Tenn —TuHahoma Concrete Pipe Co v T E 
Gillespie Const Co. 405 S W 2d 657, 56 Tenn 
App 208 

86. N D—Nelson v Hagen. 146 N W 2d 873 

93. U S —Wnght Contracting Co v Saint Paul Mer 
cury Indem Co, DCNC, 151 FSupp 179, 
affd.CA 250 F2d 758 

page 178 

9 Prescriptive period 

La—Marquette Cement Mfg Co v Normand App, 
186 So 2d 395, afTd 192 So 2d 552 249 U 1027 

Matters relating to defenses have 
been adjudicated 

15.5. Defense held insufficient 

Conn —International Harvester Co v L G DeFclice ft 
Son. InL , 197 A 2d 638. 151 Conn 325 

Frustration or supervening impossibility of per¬ 
formance 

Alaska—Merl F Thomas Sons, Int v Slate, 396 P 2d 
76 


page 179 

22. U S —Lucas v Wntem Cas ft Sur Co , C A 
Okl, 176 F2d 506—Ingalls Iron Works Co v 
Fehlhaber Corp . D C N Y . 275 F Supp 623 
Ohio—Whitaker Merrell Co v Claude A Janes, Inc 
173 NE2d 402 

Tex—Gull Oil Corp v Austin Contracting Co Civ 
App, 326 S W 2d 925 err ref no rev err 

Validity of requirement 

Ntv—Zalk-Josephs Co v Weils Cargo, Inc 366 P 2d 
339, 77 Nev 441 


page 180 

24. Notice of claim 

Or —State ex rel J F Konen Consi Co v U S 
Fidelity ft Guaranty Co. 380 P 2d 795, 234 Or 
554, reh 382 P 2d 858. 234 Or 554 

Tenn —U S Fidelity & Guaranty Co v Thompson & 
Green Machinery Co. Inc 568 S W 2d 821 

24, U S —Amencan Fidcliiy Co v Delaney, DC Vt 
114 FSupp 702—Holmes v Insuranci Co of 
North America, D C Mich, 288 F Supp 325 

Mass —Bayer & Mingolla Const Co v Deschenes, 205 
N L 2d 208. 348 Mass 594 

Mich —People, for Use and Benefit of Wheeling Corru¬ 
gating Co V W L Ihoii Co. 11 N W 2d 886. 307 
Mich 273—Dover ft Co v United Pac Ins Co, 
197 N W 2d 126 38 Mich App 727 

Minn —Wheeler Lumber Bndge ft Supply Co v Sea 
board Sur Co. 16 N W 2d 519, 218 Minn 443 

NH—American Fidelity Co v Cray, 194 A 2d 763, 
105 N H 132 

Tex—Seldon v S ft S Aggregates Co Civ App, 441 
S W 2d 950, err ref no rev err 

Nature of requirements 

Nev— Zalk Josephs Co v Wells Cargo. Inc , 366 P 2d 
339, 77 Nev 441 


page 181 

35. U S —Holmes v Insurance Co of North America, 
DC Mich, 288 FSupp 325 
N C —American Bndge Division U S Sled Corp v 
Bnnkicy, 120 S E 2d 529, 255 N C 162 
Tex—Truckers, Inc v South Texas Const Co. Civ 
App 561 S W 2d 855 

Waiver 

Mich —People, for Use and Benefit of Wheeling Corru 
gating Co V W L Thon Co supra n 26 
37. Tex —Seldon v S ft S Aggregates Co Civ App , 
441 SW 2d 950 err ref no rev err 
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38 Notice held InsufRcient 

Ga—Brown v Seaboard Sur Co. 131 SE2d 776, 107 
Ga App 820 

page 182 

46. Ga -Ann rican Sur Co of N Y v Ed Smith ft 
Sons, Inc 112 SE2d 211, 100 Ga App 658 

48. Ohio—A Bentley ft Sons Co v Thormyer, 166 
N E2d 423, 110 Ohio App 384 
Tex—Houston Fire ft Cas Ins Co v Col Tex Refin¬ 
ing Cu , C IV App , 231 S W 2d 468 

page 183 

52. Bond given pursuant to statute 

(3) Slate ex rel Lawson v Warren Bros Roads Co. 
lf\d App. 59 N E2d 912 

Laborers and materialmen 

(3) Other matters 

Ohio—Mountaineer Euclid, Inc v Western Cas ft Sur 
Co 250 N E 2d 768, 19 Ohio App 2d 185 
SC—Roberts v Lawrence, 133 SE2d 74, 243 SC 
158. 8 A L R Id 1433 

Joinder 

W Va —National Equipment Corporation v Pinnell, 
172 SE 790 114 WVa 558 

page 184 

67. L a —Marquette Cement Mfg Co v Normand. 

192 So 2d 552, 249 I a 1027 
Mass —Marinucci Bros ft Co v Semper Const Co 
180 N F 2 d 683 343 Mass 738 
Icnn —Thompson ft Green Machinery Co v Travelers 
Indem Co. 421 S W 2d 643 57 Tenn App 592 

Suit held timely filed 

U S —Fort Smith Structural Steel Co v Western Sur 
Co , DC Ark 247 F Supp 674 
An/ —Wells Stewart Const Co v Martin Marietta 
Corp, 442 P2d 1 19, 103 An/ 375 

Limitation in bond 

Tenn —TullaFoma Concrete Pipe Co v T F Gillespie 
Const Co 405 SW2d 657, 56 Tenn App 208 

page 185 

72 Tenn—Ihompstin ft (ireeii Machinery Co v 
Travelers Indem Co 421 S W 2d 643, 57 Tenn 
App 592 

73 Tex —Gulf Oil Corp v Austin Contracting Co, 
Civ App, 326 S W 2d 925, err ref no rev err 

page 186 

78. Effect of insufficient notice 

N C —American Bridge Division U S Steel Corp v 
Brinkley, 120 S F 2d 529. 255 N C 162 

82. Suits held premature 

(3) Othci instances 

Miss—Euclid Mississippi v Wester Cas ft Sur Co 
163 So 2d 676, 249 Miss 547 

Recovery allowed 

lex—Seldon v S ft S Aggregates Co. Civ App 441 
S W 2d 950 err ref no rev err 

85 Pleadings held sufficient 

Kan—Dial v Freeto Const Co, 381 P 2d 363 |91 
Kan 401 

Pleadings held insufficient 

Ind —State ex rcl Lawson v Warren Bros Roads Co 
supra n 52 

Ohio—A Bentley ft Sons Co v Thormyer, 166 N F 2d 
423 no Ohio App 384 

Demurrer 

Ohio—Kline v Federal Ins Co, 152 N E 2 d 911 

page 188 

98. US- Columbus Rock Co v Alabama General 
Ins Co DCAla 153 FSupp 827 

99. Va-Fidelity ft Casualty Co of New York \ 
lackland 8 SE2d 306. 175 Va 178 
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1, Alaska—Arctic Contractorh* Inc v Stale, 364 P 2d 

JO, app aOcr remand 57J P2d 1385 
IdalKH-CJeS. dtad in State ex rel Modem Motor Co 
V H ft K Const Co. 274 P 2d 1002, 1003, ^5 
Idaho 492 

2. Tex •^Houston Fire ft Cas Ins Co v Col-Tex 

Reflnini Co, Civ App, 231 S W 2d 468 

4. ldiho-<>StBte ex rel Modem Motor Co v H ft K 
Const Co. 274 P 2d 1002, 75 Idaho 492 

Tex —CJ,S fnoled ia Houston Fire ft Cas Ins Co v 
Col-Tex Reflnini Co. Civ App, 231 S W 2d 468. 
470 

5. Tex—National Sur Corp v Dabney, Civ App, 

282 S W 2d 70 

page 189 

8. Idaho—State ex rel Modem Motor Co v H ft K 
Const Co, supra n 4 

12. ErMeice hdd wflideat 

(3) Tex —Houston Fiie ft Cas Ins Co v Col-Tex 
Refininf Co, supra, n 2 

(8) U S —U S Guarantee Co v Colonial Oil Co, 
CCAGa, 145 F2d 496 

Cal —Maulhardt v Califoraui Director of Public 
Works, 336 P 2d 631. 168 C A 2d 723 
Ga —St Paul Mercury Indemnity Co v Motor Supply 
Co. 29 S E 2d 640, 70 Ga App 808 
Idaho—State ex rel Modem Motor Co v H A K 
Const Co. supra, n 4 

La—Moore v Coastal Contractors, Inc, App, 188 
So 2d 467 

Md—State Highway Administration v Transamenca 
Ins Co. 367 A 2d 509, 278 Md 690 
SC—Carolina Equipment ft Parts Co v Continental 
Cas O), 169 SE2d 379. 233 SC 129 
S D —State for For of Farmers State Bank v Bd Cox 
and Son. 132 N W2d 282, 81 SO 165 
Utah—State By and Through Road Commission v 
Union Const Co, 339 P2d 421, 9 Utah 2d 107 
Eeidcace htM tamflicteiit 
(8) N Y —Hartford Acc ft Indemn Co v Kranz, 
184 N Y S 2d 918. 7 A D 2d 604—People v Westches¬ 
ter Colprovu Corp. 186NYS2d9B6. 8 AD2d906— 
Ingalh Iron Works Co v Golden, 224 N Y S 2d 138, 32 
Misc2d426 

Tenn —Tullahoma Concrete Pipe Co v T E Gillespie 
Const Co. 403 S W 2d 637. 56 Tenn App 208 

P88e 190 

14. Pa —Com to Use of Walters Tire Service. Inc v 
National Union Fire Ins Co, 252 A 2d 593, 434 
Pa 233 

15. iMtnictioM bcM noC'errooeoiit 

Pa—Com to Use of Walters Tice Service, Inc v 
National Union Fire Ins Co, 232 A 2d 593, 434 
Pa 235 

iMtnMtiCNI hdd MTOMOW 
Or —State Highway Commission v R A Heintz Const 
Co. 423 P2d 175, 245 Or 530 
17. EtMmcc nffldcflt to take cane to Jury 
Ill —Trompeter Const Co v Higby, 161 NE2d 159, 
22 III App 2d 420 

page 191 

21. Pa—Com to Use of Walters Tire Service Inc v 
National Union Fire Ins Co, 252 A 2d 393, 434 
Pa 235 

Tenn —Tullahoma Concrete Pipe Co v T E Gillespie 
Const Co, 405 SW2d 657, 56 Tenn App 208 
Va—Richmond Shopping Center, Inc v Wiley N 
Jackson Co, 255 SE2d 518. 220 Va 135 

Salt OB wraai boad 

SC—Carolina Equipment ft Parts Co v Continental 
Cas. Co. 169 SE2d 379, 253 SC 129 

23, Anz —Ed Stcarman ft Sons, Inc v State ex rel 
Union Rock ft Materials Co. 400 P2d 863, I 
Anz App 192 

24. Anz —Ed Stcarman ft Sons, Inc v Stale ex rel 
Union Rock ft Matenalx Co, 400 P2d 863, I 
Anz App 192 
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34. Anr —Gustafson v State of Use and Benefit of 
Mahan. 462 P 2d 869, 11 Anz App 176 
SC—Roberts v Lawrence, 133 SE2d 74, 243 SC 
158, 8 A L R 3d 1433 

Allowance held reafoaalile 

Cal —Maulhardt v California Director of Public 
Works. 336 P 2d 631, 168 C A 2d 723 

Pvrpoee of itatute 

Wash —Brear v Washington State Highway Commis¬ 
sion. 407 P 2d 423. 67 Wash 2d 308 

Settlement of action 

Wash—Brear v Washington State Highway Commis¬ 
sion. 407 P 2d 423. 67 Wash 2d 308 

page 193 

39. SC —Carolina Equipment ft Parts Co v Conti¬ 
nental Cas Co 169 Sh2d 379, 253 SC 129 

41. SC—Carolina F-quipment ft Parts Co v Conti 
nental Cas Co. 169 SE2d 379, 253 SC 129 

S D —State for Use of Farmers State Banic v Ed Cox 
and Son. 132 N W 2d 282, 81 S D 165 

Claimanti held entitled to intereat 

Md —Peerless Ins Co v Board of County Com'rs for 
Pnnee George's County To and For Use of Ben 
Dyer Associates, Inc. 237 A 2d 15, 248 Md 439 
Miss—Dixie Contractors, Inc v Ballard, 249 So 2d 
633 

Law applicable 

U S —U S , for Use and Benefit of Belmont, v Millry 
Bros Const Co DCIdaho, 4 F Supp 216, add, 
CCA. 75 F2d 79 

42. U S —U S . for Use and Benefit of Belmont, v 
Mittry Bros Const Co. supra, n 41 

§ 211. — Actions 
Library References 
Highways «=»113(4) 
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47. Alaska—State v Lundgren Pac Const Co, Inc, 
603 P 2d 889 

Fla —State Road Dept v Cone Bros Contracting Co, 
App. 207 So 2d 489 

Kan—Peter Kiewil ft Sons Co v State Highway 
Commission. 339 P2d 267. 184 Kan 737 
Mo —Bernard McMenamy Contractors, Inc v Missou¬ 
ri State Highway Com’n, App, 582 S W 2d 305 
N J —Frapaul Const Co. Inc v State, Dept of 
Tranap. 417 A 2d 392. 175 N J Super 84 
N Y —R H Cunningham ft Sons Co v State, 52 
N Y S 2d 65. add 60 N Y S 2d 206. 270 App Div 
864 

Pa —Com , Dept of Transp v Mosites ^nst Co, 402 
A 2d 303, 43 Pa CmwUh 266 

Nonperformance precluding recovery of over- 
piymenta 

La —C ft W Const Co v Travelers Indem Co, App 
147 So 2d 706 

Proceeding! before admuiitrative board 

US--Clack v US. 395 F 2d 773, 184 Cl Cl 40 
La —Louisiana Paving Co, Inc v State Through Dept 
of Highways, App, 372 So 2d 245 
Tenn —Carter County v Willumii, 190 S W 2d 311, 28 
Tenn App 352 
Notice 

NJ—Frapaul Const Co. Inc v State. Dept of 
Tranap, 417 A 2d 592, 175 N J Super 84 
49. Tenn —Carter County v Williams, supra, n 48 
53. Del —State v Dabson, *217 A 2d 497, 9 Storey 
240 

N C —Inland Bridge Co, Inc v North Carolina State 
Highway Commission, 227 SE2d 648, 30 NC 
App 535 

Amendmeat to include ‘^design** contract 

Conn—Horn v State. 330 A 2d 109, 3| Conn Super 
313 
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54. La—Bailey v R E Hcidt Const, Co. App., 205 
Sold 503 

Tenn —Carter County v Williams, supra, n 4#. 

Snbcoatractor 

N Y -Hanson ft Burrowes. loc v State, 386 N Y S.2d 
551, 87 Muc2d 637 

62. Perforauiace heM not roqidrad 

Wash-Bignold v King County, 399 P 2d 611, 65 

Wash 2d 817 

63. Mo—Bernard McMenamy Ctmtractort, Inc v 
Missouri State Highway Com’n, App, 582 S.W,2d 
305 

|Mgel9S 

64. Cal—A Teichert ft Son, Inc v State, 48 CaL 
Rptr 225, 238 C A 2d 736 

Pa —Dickens v Pennsylvania Turnpike Conmiusion, 54 
DauphCo 422, add 40 A 2d 431, 351 Pa 252 

Under statute providing for adminis¬ 
trative settlement of disputed contract 
items by the state engineer, his detei^ 
mination is conclusive except in case of 
gross error 

66.5. **Grou error** coaitnied 

(1) Held not limited to sense of fraud, constructive 
fraud, or bad faith 

Cal —Clack v Sute, Dept of Public Works, Divtsion of 
Highways, 80 Cal Rptr 274, 275 C A 2d 743 

(2) Held to connote arbitrary decision 

Cal —Clack v State, Dept of Public Works, Division of 
Highways. 80 Cal Rptr 274, 275 C A 2d 743 

68. Where formal defnalt unnecenary 

U S —Department of Highways of La v Morse Bros ft 
Associates. Inc, C A La, 211 F 2d 140 
70. NY-D*Onfro v State. 59 NYSZd 205, 270 
AppDiv 9 

Contract requirements of notice of 
intention to claim extra compensation 
must be complied with 

72.5. Ga —Suie Highway Dept v Hewitt Contract¬ 
ing Co, 149 S E 2d 499. 113 Ga App 685 

Md —Rea Const Co v State Roads Commission, 174 
A 2d 577, 226 Md 569 

N C —Inland Bndge Co, Inc v North Carolina State 
Highway Commission, 227 S E 2d 648, 30 N C 
App 535 

Timely perfection of claim not required 

Mass — Fanna Bros Co v Com , 257 N E2d 450, 257 
Mass 131 

Not “contested case** 

Mich —Greenfield Const Co. Inc. v Michigan Dept 
of State Highways, 227 N W 2d 223, 58 Mich A^ 
49. alTd 261 N W 2d 718. 402 Mich 172 

Submission to arbitration is not a 
prerequisite for contractor’s filing of 
action against highway department for 
“extra work’’ performed 

72.10. Contract provisioa not giving wbitn- 
tors anthorlty to decide qaestfams of law 

Ga —State Highway Dept of Wnght Contracting Co, 
131 SE2d 808, 107 OaApp 756. 1 ALR3d 
1260 

Refusal of department to arbitrate 

Ga —Slate Highway Dept v Charles R Shepard. Inc, 
168 SE2d 922, 119 GaApp 872 

73 Unauthorized waiver does not preclade ac¬ 
tion 

U S -Department of Highways of La v Morae Bros ft 
Associates, Inc , supra, n 68 

Immunity from tort liability no defenM 

Mo-Bernard MtMcnamv Contractors, Inc v Missou¬ 
ri State Highway Com'n, App. 582 S W 2d 3D5 
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liability for traapaai 

(1) La,—Gray v Sure Through Dept of Highways 
202 S0‘2<l 24, 2S0 U 1045 

Mian —Jacobi v Riverdate Tp, 196 N W 2d 295, 293 
Minn 390 

Liability for aafllieaM 

N C —Sale V State Highway and Public Workt Com* 
miaaion. 89 SE2d 290. 242 NC 612—Wrape v 
North Carolina Slate Highway Commiuion, 139 
SB2d 570. 263 NC 499 

ONiaary care 

Wn —Wiiconun Power A Light Co v Columbia Coun¬ 
ty. 117 N W2d 597. IB Wis2d 39 
•S. Minn -Mace v Ramiey County. 42 N W 2d 567, 
231 Mum ISI 

NC—Moore v Clark. TO SE2d 182, 235 NC 364 
Tex—Weber v Texas Highway Dept, CivApp, 215 
S W 2d 256. revd on oth gids. 219 S W 2d 70. 147 
Tex 628 

96. Fla —State Road Dept of Fla v Darby, App, 
109 So 2d 591 

Iowa—Perkms v Palo Alto County, 60 N W 2d 562. 
245 Iowa 310 

Ky —Department of Highways of Ky v Parker, 206 
SW2d 73. 306 Ky 14 

Md—Irvine v Montgomery County, 210 A 2d 359, 239 
Md 113 

Minn —Mace v Ramsey County, supra, n 95 

Statute laappHcable 

La—Klein v Department of Highways, App, 175 
So 2d 434. writ ref 178 So 2d 658. 248 U 369 

97. Mils —Curtis V Mississippi Slate Highway Com¬ 
mission, 195 So 2d 497 

liability of state 

(3) Other cases 

Ky —Pursifull v City of Pmeville. supra, n 89 
Mich —Reich v State, 204 N W 2d 226, 43 Mich App 
284 

N Y -Eason v State, 104 N Y S 2d 683, 201 Misc 336, 
affd 113 N Y S 2d 479, 280 App Div 358 
Pa—Petition of Borough of Baden, 41 Mun 97 
Tex—Texas Highway Dept v Weber, 219 SW2d 70, 
147 Tex 628 

99. Ohio—Day v Manrod, 13 Ohio Supp 83 

Statute inapplicable 

La—Reymond v State Through Dept of Highways, 
231 So 2d 375, 255 U 425 
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62. ApproYal of plans no longer groundi for 
linMUty 

sc—Roddey v Lyle, 234 SE2d 236. 268 SC 424 

3. UablHty ni trespaaier 

(2) Other instances 

Tenn —Morra v OsterUg, 376 S W 2d 720, 52 Tenn 
App 561 

9. Ga—Fulton County v Woodside. 155 S E 2d 404, 
223 Oa 316 

Mm—SttgaH v Sharkey County. 42 So 2d 116, 207 

Mm 188 

Joint liability of state bfgbway department and 
ctnmty 

ND—Northern Pac Ry Co v Morton County, 131 
NW2d 557 

6. Oa —Sute Highway Dept v Dayhoof, 32 S E 2d 
86a 72 GaApp 34 

|Mge20g 

13. U S —Boston Edison Co v Campanella A Cardi 
Const Co. C A Mats. 272 F2d 430 

Cal —Veterans' Welfare Bd v City of Oakland, 169 
P2d 1000. 74 Cal App 2d 818 
Miss>:CJ.S. emied In CFW Construction Co v 
McNun. 179 So 2d 806, 809, 253 Miss 783 
Pa —Dumbaugh v DeFdice A Son. 82 Pa Dist A Co 
294. 14 Beaver Co Leg J 79 

14. US—Myers v US CAAIaska. 323 F2d 580 


Ark—Southeast Const Co v Ellts 342 SW2d 483. 
233 Ark 72 

Cal —Veterans Welfare Bd v Ciiy of Oakland, supra, 
n 13 

La—Myevre v Boh Bros Const Co, App, 192 So 2d 
859 

Mass—Murray Realty. Inc v Bcrke Moore Co, 175 
N E 2d 366. 342 Mass 689 

Miss—CJ.S. gttoted In CFW Construction Co v 
McNutt. 179 So 2d 806, 809. 253 Miss 783 
N C —Moore V aark, 70 S E 2d 182, 235 N C 364— 
CJJS cited la Gilliam v Propst Const Co. 123 
SE2d 504 507 256 NC 197-State Highway 
CommissKin v L A Reynolds Co, IS9SE2d 198, 

272 NC 618—Givens v Sellars. 159 SE2d 53a 

273 N C 44 

Pa —C J S cited in Ference v Booth A Flinn Co 88 
A 2d 413 414, 370 Pa 400—Ohio River Coach Co 
V Booth A Flinn Co 99 Pittsb Leg J 389—C J S. 
cited in Valley Forge Gardens, Inc v James D 
Morrissey Inc . 123 A 2d 888. 891, 385 Pa 477 
Tenn -Wood v Foster & Creighton Co, 235 S W 2d I, 
191 Tenn 478 

Va —C J S cited in V N Green A Co v Thomas, 140 
S £ 2d 63S. 637, 205 Va 903 9 A L R 3d 376 
W Va —Perdue v S J Groves A Sons Co. 161 S E 2d 
250, 152 W Va 222 

No iiabiltty for iRiunes to trespasser 

Mo—Pitts V Fred Wiber Contractor Inc App, 466 
SW2d 124 

Noise and vibration 

Ohio—Clabaugh v Harris, 273 N E 2d 923. 27 Ohio 
Mist 153 

Common-law nuisance 

Ohio—Clabaugh v Hams 273 N E 2d 923, 27 Ohio 
Misc 153 

18. Minn —C J S quoted at length la C F W Con¬ 
struction Co V McNutt, 179 So 2d 806, 809, 253 
Miss 783 

Mo —C J S quoted at length in Rector v Tobin Const 
Co, App, 3SI SW2d 816. 821 transf to. Sup, 
377 S W 2d 409 

N C —Moore v Clark supra n 14 

19. U S —Ernst V General Refractories Co, C A Ky , 
202 r 2d 485-Holland v Yellowstone Pipe Line 
Co C A Mont. 306 r2d 62i 

Ark — Buclon Const Co v Carlson, 280 S W 2d 408, 
225 Ark 208 

La —Curry v Frum Colnon Contracting Co, App. 202 
So 2d 345, writ ref 204 So 2c 573. 251 La 359— 
Reymond v Stale, Through Dept of Highways, 
App, 217 So 2d 488. am 231 So 2d 375, 255 U 
425. wrii issued 219 So 2d 512, 253 La 731— 
Womack V Travelers Ins Co, App, 258 So 2d 
562, writ den 260 So 2d 701, 261 U 775 
Mass—Murray Realty, Inc v Bc-kc Moore Co. 175 ‘ 
N E 2d 366, 342 Mass 689 

Minn —Lowry Hill Properties, Inc v Ashbach Const 
Co, 194 N W 2d 767, 291 Minn 429 
Nev —CJ S cited in Smith v Aldridge, 356 S W 2d 
532, 535 

N Y —Rochester Tel Corp v Green Island Const 
Corp, 419 N Y S 2d 346, 71 A D 2d 798, affd 412 
NE2d 1314, 51 N Y 2d 788, 433 NYS2d 88 
Ohio—Clabaugh v Hams, 273 N E 2d 923, 27 Ohio 
Misc 153 

Or—Gerhnger Industnes Corp v Oregon Dept of 
Transp, Highway Division, 600 P 2d 428, 42 Or 
App 103 

Negligence in biaiting 

(2) However the contractw^ is not liable for negli¬ 
gence of an independent contractor 

Pa—Dumbaugh V DeFeltce ft Son, supra n 13 

(3) Other matters 

Pa —Loborzo v Adam Eidemiller, Inc . 263 A 2d 432, 
437 Pa 360 

W Va —Whitney v Ralph Myers Coniracting Cot> , 
118 SE2d 622 146 WVa 130 


20. Toni—Moim v OMCfiM. }7» SWU 720, S2 
Tenn App 561 

Tex —Austin Road Co v Anderson 209 S W 2d 595. 

146 Tea S53. oonf to. Sup. 211 SW2d 76$ 
Contractor not treipagger 
Ohio-Kubin v Remcck, M3 NE2d 914. 93 Ohio 
App 320 

21. U S —Holland v Yellowstune Pipe Line Co. C A 
Mont, 306 F2d62l 

Ark—CJS quoted in Tn-B Advertising Inc v Arkan¬ 
sas State Highway Commission, 539 S W 2d 430, 
432. 260 Ark 227 

Mo—Rector v Tobin Const Co, App. 351 SW2d 
816, transf to. Sup, 3n S W 2d 409 

§ 215. -Measure of DamageB; 

Deduction of Benefits 

33. NY —Mennilo v Town of Wayland, 56 N Y S 2d 
654 

34. Ark—Bucton Const Co v Carlson, 280 S W 2d 
408, 225 Ark 208 

piaeJlO 

35. NY—Davis V State, 221 NYS2d 654, 30 
Misc 2d 1000 

Crops 

N Y —Mennilo v Town of Wayland supra, n 33 

Award not exceaiive 

Tenn —Morns v Ostertag, 376 S W 2d 720. 52 Tenn 
App 561 

§ 216. — Actions or Proceedings 
to Recover 

37. S D —Dohrman v Lawrence County, 143 N W 2d 
865, 82 S D 207 

In Georgia 

(4) Other statements 

Ga —State Highway Dept of Oa v McClain, 114 
SE2d 125, 216 Ga 1 

38 Interest 

N Y —Mennilo v Town of Wayland, supra, n 33 
39. Pa—Matthews v Plum Tp, 33 A 2d 38, 152 
Pa Super 544 

41. Idaho—Padgett v Williams. 348 P 2d 944, 82 
Idaho 28, op supp 350 P2d 353, 82 Idaho 114 
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42. N C —Lewis v North Carolina State Highway ft 
Public Works Commission. 46 SE2d 70S, 228 
NC 618 

Right of property owner to damages 
resulting from a change of grade in 
highway does not accrue until actual 
change is made^' 

44.5 Pa—Belusko v Departmeni of Highways, 39 
D ft C 2d 372 

48. Ga —Gardner v Richmond County. 113 S E 2d 
411, 101 GaApp 261 

52. Ark—Roeskr y Demon, 390 SW2d 98, 239 
Ark 462 

Oa —Estes^ State Highway Dept. 119 S E 2d 136, 103 
GaApp 406 

Statute of limitatioiia 

WVa—Dell Coal Co v Boone County Court, 178 
SE2d 621, 115 WVa 568 

Svfficiency of defense 

Ky —Com . Dept of Highways v Litteral, 319 S W 2d 
4$B 

Petition bcM not to atnte claim 

Mo —Miller v Sle Genevieve County, 358 S W 2d 28 

Ailegatiou conetnied 

N Y —Bronxville Palmer, Limited v Poiner ft McLane 
Corp. 224 N Y S 2d 524, 32 Misc 2d 507 
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PMiag Md MfAciMt to state cause of action 

Mich-~Hcrro v Bcwrd of County Rond Com'Pi for 
Chippewa County. 118 KW2d 271. 368 Mich 
263 

53. SC--Scon V Richland County, 65 SE 729. 83 
SC 506 

Coaiplaiats hsM safllcieat 

(1) Cal—Vetcrant* Wdfkre Bd v Qty of Oakland, 
fupra, n 13 

NC—BilHnii V Taylor. 89 SE2d 743. 243 NC 57 
W Va —Perdue v S J Orovet ft Sons Co. 161 S E 2d 
250, 152 WVa 222 

Nature of allegstion of aegiigeace 

Ky —Hopkim County v Rodgers, 122 S W 2d 743. 27S 
Ky 778 

54. OwiRlaiBt held lasafflcieitt 

Mim—C urtis V Mtaissippf Slate Highway Commiv 
Sion. 195 So 2d 497 

57. ExcIttsioB of proof held not error under 

Idaho—Gates v Pickett ft Nelson Const Co, 432 P 2d 
780. 91 Idaho 836 

58. Neb—Spetlman v Sute. 135 NW2d 137. 178 
Neb 738 

Efidencc held saffident, etc. 

(2) Other cases 

US—Myers V US, CA Alaska, 323 F2d 580 
Ky —Com , Dept of Highways v Litteral, 319 S W 2d 
458 

La —Myevre v Boh Brm Const Co. App, 192 So 2d 
859 

Minn —Jacobs v Rivcrdale Tp , 196 N W 2d 295. 291 
Minn S90 

N Y —Bronxville Palmer. Limited v State. 318 NY 
S 2d 57. 36 A D 2d 10. app dism 270 N E 2d 733. 
28 NY 2d 817, 321 NYS2d 917. mod on oth 
grds 284 N E 2d 577, 30 N Y 2d 760. 333 N Y 
S 2d 422 

SC—Manh Plywood Corp v South Carolina State 
Highway Dept, 187 SE2d 515, 258 SC 119 

Evidence beM insufficient 

(2) As regards other matters—Gibson v Letcher 
County. 185 S W 2d 403. 299 Ky 304 
La—Reymond v State Through Dept of Highwsys, 
231 So 2d 373, 255 U 425 
NH—Crockery W W Wyman. Inc, HO A 2d 271, 
99 NH 330 
Burden of proof 

Va—Legum v Hams, 135 $E2d 125 
W Va —Perdue v S I Groves ft Sons Co, 161 S E 2d 
230, 152 W Va 222 
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59. Qne s t i ons of law and fiKt 

(2) Other questions—Kubin v Reineck. 113 N E2d 
914. 93 Ohio App 320 

Or-Larson v Hantz Const Co. 345 P2d 83S. 219 
Or 25 

Pa-Smith V Allegheny County. 107 PLJ 287 
Wash —Petenon v King County, 278 P 2d 774, 43 
Wash 2d 860 

InetrnctkMS 

(2) Other instructions—Kubin v Reineck, supra 

AwttdbeIdjMtIlted 

N Y —Town of Lancaster v Malinowski. 193 N Y S 2d 
1. 9 AD2db62 

Evidence held saffident for jury 

Ohio-Waiczesky v Horvitz Co, 269 N E2d 844. 26 
Ohm 9t 2d 146 

Award exceeslve 

NY —Bronavtllc Palmer. Liinited v State. 318 NY 
$2d57. 36 AD2d 10. app dism 270NE2d 733. 
28 NY 2d 817, 321 N VS2d 917. mod on oth 
grds 284 N E2d 577. 10 N Y 2d 760. 333 N Y 
S 2d 422 

80. Iteilli of plaintiff subsequent to appellate deemon 
does not affect such dcasion —Starrett v Inhab¬ 


itants of Town of Thomaston. ISO A 609, 129 Me 
132 

84. Effect of award 

Pa —Pennsylvania Turniuke Commission v Smith, 39 
A 2d 139. 350 Pa 355 

§ 217. As Nuisance 
Library References 
Highways 4»153 et seq 

86 . Ala —Birmingham Slag Division of Vulcan Mate¬ 
rials Co V Chandler. Civ, 231 So 2d 329, 45 
Ala App 406 

Cal—Ex parte Bodkin, App. 194 P2d 588—Arques v 
City of SauMlito 272 P2d 58, 126 C A 2d 403 
Del —De Pace v Mayor and Council of Wilmington, 72 
A 2d 439, 6 Terry 300 

Mo—CJ.S quoted at length In State ex rel State 
Highway Commission v Johns. App. 507 S W 2d 
75, 77 

N Y -Clawson v Central Hudson Gas ft Flee Corp, 
83 NE2d 121, 298 NY 291 
Pa —Com ex rcl Reno v Heidelberg Tp Water Co, 48 
PaDist ft Co 511 54DauphCo 193 
R 1 —Moretti v C S Realty Co. 82 A 2d 608. 78 R I 
34i, 39 ALR2d 963 

The pnrpose of the itetate, etc. 

(2) Purpose of other statutes 

Ky —Jasper v Com . 375 S W 2d 709 
La—State Through Dept of Highways v National 
Advertising Co, App, 356 So 2d 557 

pege 213 

67. Cal—People V Henderson. 194 P2d 9], 85 Cal 
App 2d 653 

Conn —Hartford Elet Light Co v Water Resources 
Commission, 291 A 2d 721, 162 Conn 89 
lll-McCue V Bergc. 52 NE2d 789 385 III 292, 
iransf 50 N E 2d 438. 320 III App 229 
Ky—Stephenson v Adams. 433 S W2d 347 
Mu —Lee v Smith, App, 484 S W 2d 38 
N Y —Clawson v Central Hudson Gas ft Elec Corp 
supra n 66—Sweet v State, 89 N Y S 2d 506, 195 
Misc 494 

R I —Wolfe V City of Providence. 74 A 2d 843, 77 R I 
192 

Va —Anderson v Stuarts Draft Water Co, 87 S E 2d 
756. 197 Va 36 

Statutes held coiwtitutioiial 

(4) Other statutes 

US—Hamilton v Andrews, DC Wash. 416 FSupp 

24 

Ky —Jasper v Com , 375 S W 2d 709—Moore v Ward. 
377 SW2d 881 

La —HiWgy Ads, Inc v State, Through Dept of High 
ways, App, 356 So 2d 501 

N M —Stuckey's Stores Inc v O’Cheskey, 600 P 2d 
258. 93 NM 312. app dism 100 SO 2I4S. 446 
US 930, 64 L Ed 2d 783 

Ohio—Stale v Buckley. 243 N C 2d 66. 16 Ohio St 2d 
128, app diam cen den 89SCt 1647 39S US 
163, 23 L Ed 2d 174 

Or—Van v Travel Information Counal, 628 P2d 
1217, 52 Or App 399 

W Va —Farley v Gmney. 119 S E 2d 833, 146 W Va 
22 

Ontdoor advertteiiig 

(3) Other mattera 

US—E B Elliott Adv Co v Metropolitan Dade 
County, C A Fla , 425 F 2d 1141, petition dism 91 
set 12. 400 US 805. 27 L Ed 2d 35 
Ark —Buffalo v Arkansas Slate Highway Commission, 
451 SW2d 737, 248 Ark 406 
Cal —People ex rel Dept Public Works v Golden Rule 
Church Ass n. 122 Cal Rptr 596, 49 C A 3d 773 
Colo —Alpert Corp v State Dept of Highwoys, 603 
P 2d 944. 199 Colo 4 

Fla—Walker v State, Dept of Transp, App, 352 
So 2d 126 
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Oa - Turner Communications Corp v Oeorgb Oapt 
of Transp. 228 SE2d 399, 139 Oa,App 436 
III —Paulus V Smith. 217 N E 2d 527, 70 HI App 2d 97. 
app afler remand 235 N E 2d 292, 93 111 App 2d 
84—City of Chicago v Pennsylvania R Co. 242 
NE2d 152, 41 III 2d 245 

La—Oiardina v Marrero Furniture Co, Inc, 310 
So 2d 607 

Me —Slate v National Advertising Co, 409 A 2d 1277 
Md —Mayor and City of Baltimore v Foster ft Kldaer, 
416 A 2d 762, 46 MdApp 163 
Mich —Central Advertising Co v Michigan State 
Highway Commission, 172 N W 2d 432. 383 Mich. 
I—O'Bnen v State Highway Commissioner, 134' 
N W 2d 700. 375 Mich 545 
Mo—Slate ex rel State Highway Commission, App,, 
597 S W 2d 257—Drury Development Corp, v 
State Highway Com'n, App, 637 S W 2d 354 
Mont—State ex rel Jones v Giles. 541 P 2d 353, 168 
Mont 130 

Neb —State v Mayhew Products Corp, 281 N W 2d 
783, 204 Neb 266—State, Dept of Roads v May¬ 
hew Products Corp. 318 N W 2d 280, 211 Neb 
300 ' 

N M —Stuckey's Stores, Inc v O'Cheskey, 600 P 2d 
258, 93 NM 312 app dism 100 SQ 2145, 446 
US 930, 64 LEd2d 783 

N H -Opinion of the Justices. 169 A 2d 762, 103 N H. 
268 

N Y —City of Buffalo v George Irish Paper Co, 299 
N Y S 2d 8. 31 A D 2d 470, affd 258 N E 2d 100. 
26 N Y 2d 869 309 N Y S 2d 606 
N C —Days Inn of America, Inc v Board of Tranap. 
211 SE2d 864, 24 N C App 636. cert den 214 
S E 2d 429. 287 N C 258 

N D-Newman Signs, Inc v Hjelle, 268 N W 2d 741. 
app dism 99 S Cl 120$. 440 U S 901. 59 L Ed 2d 
449, app after remand. Sup. 317 N W 2d 810 
Ohm—Ghasicr Properties, Inc v Preston. 200 N E.2d 
328, 176 Ohm St 425 

Or —Webb v Stale By and Through Nilsen. 340 P 2d 
968 217 Or I 

Vt —Maurice Callahan ft Sons, Inc v Aitnttrong. 214 
A 2d 70. 125 Vt 213—Micalile Sign Corp v Sute 
Highway Dept 236 A 2d 680, 126 Vt 498 
Wash—Markham Advertising Co v Sute. 439 P2d 
248. 73 Wash 2d 40$, app dism 89 S Q 553. 393 
US 316. 21 L Ed 2d 512, reh den 89 SCt 854. 
393 US 1112, 21 Ltd 2d 813—Stale v Yard 
Birds. Inc 513 P 2d 1030. 9 Wash App 514 
Statute held Invalid 

U S —John Donnelly ft Sons v Campbell, C A Me, 639 
rZd 6. affd 101 set 3151, 453 US 916, 69 
L Ed 2d 999 

Neb —State Depi of Roads v Houtwed. 320 N W 2d 
97 211 Neb 681 

S D —Hogen v South Dakota Suie Bd of Transp, 245 
N W 2d 493 

Vt—Vrrmoni Salvage t^rporation v Village of St 
Johnsbury 34 A 2d 188, 113 Vt 341 

Junkyarda 

Mo —Slate ex rel State Highway Commiuion v Wig¬ 
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affd 218 N Y S 2d 38, 10 N Y 2d 123, 176 N E 2d 
495 

N C —C J S cited in Clayton v 1 iggett v Myers To¬ 
bacco Co. 35 SE2d 691. 693, 225 NC 563 

Action of township trustees as aot abuse of 
discretion 

Ohio—Slicker v Board of Ed, Boardman Local School 
Dist, App. 187 NE2d 392 

page 244 

81. Neb —Omaha Parking Authonty v City of Oma¬ 
ha. 77 N W 2d 862. 163 Neb 97—Vap v City of 
McCook, 136 N W 2d 220, 178 Neb 844 

83. Mont —Bidlingmeyer v City of Deer Lodge, 274 
P2d 821, 128 Mont 292 

SD—Hurley v Rapid City, 121 NW2d 21, 80 SD 
180 

§ 233. Right and Mode of Use 

84. Ala —Shutticsworth v City of Birmingham, 180 
So 2d 114, 43 Ala App 68, revd on oth grds 206 
So 2d 348, 281 AU 542, and 89 SCt 93^, 394 
U S 147, 22 L Ed 2d 162, on remand 222 So 2d 
377, 45 Ala App 723 

Conn—Berger v Town of Guilford, 68 A 2d 371, 136 
C:onn 71—Stavola v Palmer, 73 A 2d 831, 136 
Conn 670 

111 —Simpson V Adkins. 53 N E 2d 979. 386 III 64 
Ind -Northern Ind Traiisit v Burk, App, 83 NE2d 
430—Spindlcr v Toomey, Ml NE2d 715, 232 
Ind 328 

Iowa—State v F W Fitch Co. 17 NW2d 380, 236 
Iowa 208 

Kan—Drake v Moore. 336 P2d 807, 184 Kan 309 
Mass—Loosian v Goudreault, 139 N b.2d 403, 335 
Mass 253 

Mo —C J S citad in State ex rel, Audrain County v 
City of Mexico, supra, n 75—C J.S. dtad ia Jones 
v Walker. 209 SW2d 147. 148. 337 Mo 476 
N Y -People ex rel Hunter v Department of Sanito- 
(lon, 86 N Y S 2d 437. 193 Misc 233—Hamik v 
Levine. 106 NYS2d 460, afTd, MS NYS2d 25, 
202 Misc 648, revd on oth grds 1^ N Y S 2d 62, 
281 App Div 878. app den 122 N YS2d 817, 282 
AppDiv 684—Townaley v Stale, 164 NYS2d 
840. 6 Misc 2d 357 

N C —State v Anderson, 164SE2d48,3NCApp 
124. affd 166S£2d 49, 273 NC 168 
N D -Lalim v WilHams County. 105 N W 2d 339 
Ohio-State ex rel Copland v City of Toledo. 62 
N E 2d 256. 75 Ohio App 378 
Tex —State v Qty of Auatin, 331 S W 2d 737, 160 Tex 
348—Hill Farm, Inc v Hill County, Qv App. 425 
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SW2d 414, afTd. Sup. 436 SW2d 320—Hill 
Farm, Inc v Hill County, 436 S W 2d 320 
VI—Abraham v Dougherty. 51 A 2d 133. 115 Vt 71 
Va-Powell V Virginian Ry Co. 46 SE2d 429. 187 
Va 384 

Wash —Stale ck rel York v 6oard of Cont'rs of Walla 
Walla County, nupra. n 60 

W Va —Reynolds Transp Co v Public Service Com- 
miMion. 26 S E2d 519, 125 W Va 690 

NecMiity that highway be public 

(2) Other statement 

N Y —People v Koenig, 187 N Y S 2d 379, 17 Miht 2d 
934 

Die for trarel Is fint right 
Minn—State v Perry. 130 N W 2d 343. 269 Minn 
204—State v Sugarman, 148 N W 466. 126 Minn 
477, 52 LRA.NS, 999—Hanson v Hall 279 
NW 227, 202 Minn 381 
Use lacomlftmt with highway purpoees 
N Y —Town of Vienna v State. 119 ‘n Y S 2d 545. 201 
Misc 1053 

85. Cal —Haggerty v Kings County, supra, n 59 
Mass—Loosian v Goudreault, 139 N E 2d 403. 135 

Mass 253 * 

Wyo —C J S cited in Blumenthal v City of Cheyenne, 
186 P 2d 556. 571. 64 Wyo 75 

page 245 

86. Ark —Westlake v Duncan, Dieckman & Duncan 
Mm Co. 107 SW 2d 220. 228 Ark 116 

Cal —People v Sweetser, 140 Cal Rptr 82 72 C A 3d 
278 

Mass—Loosian v Goudreault, 139 NE2d 403, 135 
Mass 253 

Neb —Michelsen v Dwyer. 63 N W 2d 513, 158 Neb 
427—Born v Matzner’s Estate. 65 N W 2d 593, 
159 Neb 169 

S D —Norman v Cummings, supra, n 12 
Tea—Shell Oil Co v Jackson County, supra, n 76 
Utah-Wold V Ogden City. 258 P 2d 451. 123 Utah 
270 

Wis—Bisenius v Kams. 165 N W 2d 377, 42 Wis 2d 
42 app dism 89 SCt 2033. 195 US 709, 21 
L Ed 2d 655 

Particular uwa held reaaonable 

S D —Syres v Eastern Qay Products, Inc , 59 N W 2d 
248. 75 S D 45 

^Proccnloii*' 

Ala —Shuttlessvoilh v City of Birmingham, 180 So 2d 
114, 43 Ala App 68 Revd on oth grds 206 
So 2d 348, 281 Ala 542, and 89 S Ct 935, 394 U S 
147 22 L Ed 2d 162, on remand 222 So 2d 177, 45 
Ala App 721 

88 . Ga -DrafTin v Massey. 92 S E 2d 38. 93 Ga App 
329 

Md—CJ.S. quoted in Stottlemyer v Crampton, 200 
A 2d 644, 645, 235 Md 138 
Neb-Guynan v Olson. 133 N W 2d 571, 178 Neb 
335 

Wash -Burback v Bucher. 155 P2d 981. 56 Wash 2d 
875 

93. N J —Benton A Holden, Inc v Central R Co of 
New Jersey. 19 A 2d 672. 126 N J Uw 340 

95. Temporary cloaiag held authorized 

NC—CCT Equipment Co v Hertz Corp, 121 
S E 2d 802. 256 N C 277 

96. Ill —Simpson v Adkins, supra, n 84 

Neb—Kuaka v Nichals Const Co. 48 NW 2d 682, 
154 Neb 580 

Pa -Sadler v Frost. 14 Cumb 10 

Shoulder 

(1) Cal—Altman v Peirano, 245 P2d 311 M2 
CA2d 8 

Conn —State v Switihenko. Cir A D, 217 A 2d 484. 3 
ConnCir 511 

(2) NY—Years v Waite. 178 NYS2d 283, 14 
Mim. 2d 191-Waterfall v Taylor. 112 N Y S 2d 753. 15 
AD 2d 619 

(4) Other statements 


Md —Flohr v Coleman 225 A 2d 868, 245 Md 254 
N Y-McNaughton v State. 194 NYS2d 873, 9 
AD 2d 990 

The court should be cautious in 
granting an injunction prohibiting the 
use of a public road except in emergen¬ 
cy situations.**’' 

97J. Highway contractor entitled to iiOunc- 
tlve relief 

Miss —Hudson \ Farrish Gravel Co, 279 So 2d 630 

page 246 

98. US—US V Darner DC Cal. 195 FSupp 103 
Cal —C J S cited in Escobedo v State Dept of Motor 

Vehicles, 222 P 2d 1.5 35 Cal 2d 870 
III —Zacny v Sasyk 332 N E 2d 568. 10 III App 3d 93 
Mich —People ex rel Hi^master v La Due, 46 
N W 2d 442, 329 Mich 716 
Minn—Kachman v Blosberg, 87 N W 2d 687. 251 
Minn 224 

N C —Wofford v North Carolina State Highway Com¬ 
mission 140 S E 2d 376, 263 N C 677, cert den 
86 S Ct 50. 382 U S 822, 15 L Ed 2d 67 
N D -Saetz v Hciser. 240 N W 2d 67 
Pa — Freas v Campbell, 48 Lane L Rev 464 
Right ii paramount 

Va -Wray v Norfolk AW Ry Co. 61 S E 2d 65. 191 
Va 212 

ill —Peoples Gas Light & Coke Co v City of Chicago, 
109 N E2d 777, 413 III 457 

99. Ala—Holz V Lyles, 195 So 2d 897. 280 Ala 521 
Wyo—CJS quoted in Thomas v Jultak, 211 P 2d 

974, 985, 68 Wyo 198 

1. Ga -Jordan v W.iy 220 S E 2d 258, 235 Ga 496 
Md—Miller v Graff 78 A 2d 220, 1% Md 609 
N C —Cook V City ol Winston-Salem, 85 S E 2d 696. 
241 NC 422 

Tex —Ex parte Smith, Cr. 441 S W 2d 544 
“The public ia entitled,*' etc -^-People ex rel HofTmas- 
ter v UDuc, 46 N W 2d 442. 329 Mich 716 
N H —Papadema^ v State. 237 A 2d 665, 108 N H 
456 

All qualified citizens 

Anz —Schecter v Killingsworth, 380 P 2d 116, 93 Ariz 
•273 

3. U-Neyrey v Maillot, App. 21 So 2d 158 

5. Ga —Southland Butane Gas Co v Blackwell, 88 

S E 2d 6. 211 Ga 665. conf to 88 S E 2d 424, 92 
Ga App 288—Roseberry v Freeman. 103 S E 2d 
745, 97 Ga App 545 

N Y —Gille V Stale, % N Y S 2d 148, 197 Misc 1043 
Pa—Com V Miller, l5LawLJ 21 
Pedeatrlaas may travel etc—McLaughlin v City of 
Los Angeles. 140 P 2d 416. 60 Cal App 2d 241 

6. La —Neyrey \ Maillet, supra, n 3 

SD—Allen v Martley, 87 NW2d 155, 77 SD 133 

8. Cal—People v Sweetser. 140 Cal Rptr 82. 72 

C A 3d 278 

Ky^Withers v Marehall, 225 SW2d 121 
Mo—Dillen v Edwards, 254 SW 2d 44 transf. Sup. 
263 S W 2d 433 

Neb—Matson v Dawson, 178 NW2d 588, 185 Neb 
686 

9. Cal—People v Sweetser, 140 Cal Rptr 82. 72 

C A 3d 278 

page 247 

14. Ind —Northern ind Transit v Burk. 89 N E 2d 
90S. 228 Ind 162, 17 A L R 2d 572 

Neb—Caldwell v Heckathom, 127 NW2d 182, 176 
Neb 704 

N D —Bergley v Mann's. 99 N W 2d 849 

15. Ind—CJ.S. cited in Northern Ind Transit v 
Burk. App. 83 N E 2d 430. 431 

Wis -Vanderhei v Carlson. 94 N W 2d 141. 6 Wis 2d 
|l 
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17. Mo —CJ.S quoted ia Sute ex rel Stale Higheray 
Commission v Smith, 393 S W 2d S44, 547 

18. S D —CJJS. dted ia Norman v Cumminga, 45 
N W 2d 839. 841, 73 S D 559 

19. Or—CJ.S cited ia Lincoln County v Brueieh, 
254 P 2d 690, 693, 197 Or. S71 

20. Ark—Farm Bureau Lumber Corp v Stole, for 
Use of Saline County. 199 SW2d 593. 211 Ark 
95 

Ky —Com. Dept of Highways v Pine Coal Co. 414 
SW2d 134 

S D —CJ.S cited la Norman v Cummmgs, supra, n 
18 

Highway structure 

111—Summit Tp Rood Dtat v Hayes Freight Lmes, 
Inc . 194 N E 2d 682, 44 III App 2d 274 
La —State, Through Dept of Transp and Development 
V REB Transp, Inc. App 4 Cir, 408 So 2d 1 

21. Ga —Zetger v State. 231 S E 2d 494. 140 Oa App 
610 

Inritatlon aecessary to use 
Ga—Powell v Barker. 101 SE 2d 113. 96 Oa App 
592 

22. N C -Honeycutt v Scheldt, 119 S E 2d 777, 254 
NC 607 

23. Vested right in use of highways see Constitutional 
Uw § 225 

25. Inalienable right 

Colo —People v Nothaus, 363 P 2d 180. 147 Colo 210 

27. US —Prince v Commonwealth of Masaachusetta, 
Mass, 64 SCt 438. 321 US 158. 88 LEd 645, 
reh den 64 SCt 784, 321 US 804, 88 LEd 
1090 

N D —Timm v State. 110 N W 2d 359 
Okl —West V State. Cr. 277 P 2d 199 
$ C —Sammons v City of Beaufort, 83 S E 2d 153, 225 
SC 490 

28. US—US V Barner. DCai, 195 FSupp 103 
—Williams V Wallace. D C Ala, 240 F Supp 100 

Anz —Schecter v Killingsworth, 380 P 2d 136, 93 Anz 
273 

Ark —Arkansas State Highway Commission v Staplea, 
389 S W 2d 432, 239 Ark 290 
Cal —Escobedo v State Dept of Motor Vehicles, 222 
P2d I, 35 Cal 2d 870-Peoplc ex rel Dept of 
Public Works v Russell, 309 P 2d 10. 48 C 2d 189 
Iowa—Merchants Motor Freight v State Highsray 
Commission, 32 N W 2d 773. 239 Iowa S88 
U—Ramsey v Sute, Through Dept of Highways, 
App. 322 So 2d 340 

Miss — Southern Bell Tel ft Tel Co v City of Moidi- 
an, 131 So 2d 666, 241 Miss 678 
N Y —Schutt v MacDuff, 127 N Y $ 2d 116. 205 Misc 
43—State v Hart. 292 N Y S 2d 320, 57 Muc 2d 
296 

Tex —Drake v Texas Dept of Public Safety, Civ App. 
400 S W 2d 819, err ref no rev err 

Com truction of regnlitloM 

(3) Other molten 

SC—Bates v Legette. 121 SE2d 289, 239 SC 25 
Right to nakc inprovonmti 
Cal-Oibion v Sute. 25 Cal Rptr 284, 208 C A 2d 
458 

Pnrtinl repeni 

Okl—Smith v Southwestern Bell Tel Co, 349 P2d 
646, 83 A L R 2d 454 

Broad intcrproUitloo 

N H - David v WhiUker, 358 A 2d 404. 116 N H 266 

pm Ml 

29. US—US V Binier. DCC.I. I9S FSupp 105 
Cal —Airways Water Co v Los Angekt County, 236 

P2d 199, 106 C A 2d 787 

Colo —People v Nothaus, 363 P 2d 180, 147 Colo 210 
Okl —West V State, supra, n 27 
Pa—Com, Dept of Transp, Bureau of Traffic Safety v 
Abraham. 300 A 2d 831. 7 PaCmwhh 535 
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Wwvt M 

WaKh ex rci York v Board of Com'rt of Walb 

Walla County. 184 P 2d ^77. 28 Wadi 2d 891, 172 
ALR 1001 

30. Miu —Roberta v Miuiuippi Sute Highway 
CommiMion, 109 So 2d 156 

31. Cal —Haggerty v Kingx County. 236 P2d 393 
117 C A 2d 470 

33. US —Coitonreader v Johnaon, DCAla, 232 
FSupr 492 

34. Anz —Campbell v Superior Coun In and For 
Maricopa County, 479 P 2d 683, 106 Anz 342 

La.—Wea*T-Erre Development Corp v Terrebonne 
Pamh, Through Police Jury of Terrebonne Parish, 
App 1 Cir 416 So 2d 209, writ den Sup. 421 
So 2d 231 

Ohio—Rothwell v Linzell. 127 N E 2d 324. 163 Ohio 
St 317, app diam 76SCt 658. 330 US 1012, 100 
LEd 872 

Burdea on novant 

Va —State Highway Com'r v Eaaley, 207 S E 2d 870, 
215 Va 197 

pngs 249 

42. WVa—Slate ex rel Schroath v Condry, 83 
SE2d 470 139 WVa 827 

43. Rfvocntion of liccnsf 

Mau —Woodbury v Municipal Council of Gloucester, 
61 NE2d 647. 318 Mast 383 

Ohio—Rothwell v Linzell, 127 NE2d 324 163 Ohio 
St 317. app d»m 76SCt 638, 330 U S 1012, 100 
LEd 872 

Liberal conatmction of itatutea 

III —Northern 111 Coal Corp v Langmeyer, 96 N E 2d 
820, 342 III App 406 

Scope of exception of conatmction rehiclea 

Oa—Ed Smith A Sons Inc v Mathis, 120 S E 2d 646, 

103 GaApp 661, revd on oth grds. Sup, 122 
SEld 97, 217 Ga 334, conf to. 122 SE2d 593. 

104 GaApp 774 

Snnunary inquiry into unnaual behavior 

Ohio-State v Bums 217 N E 2d 37. 7 Ohio Misc 273 

47. Oa —Zetger v State. 231 S E 2d 494. 140 Ga App 
610 

4S. Cal —T E Connolly. Inc . v State, 164 P 2d 60, 
72 Cal App 2d 143 

90. Ark—Farm Bureau Lumber Corp v State, for 
Use of Saline County, supra, n 20 

91. Bicyclea 

US—IVherrett v Doyle. DC Neb. 456 FSupp 203 

92. N Y -People v Thomas, 103 N Y S 2d 611, 199 
Misc 163 

S3. N H —Gatto v Cloutier, 41 A 2d 609, 93 N H 
331 

Saddle borac held *«vebiclc’’ 

Kan —Conrad v Dillinger, 270 P 2d 216. 176 Kan 296 

94. Ohio—Winters v Pence. 123 N E 2d 669. 97 Ohio 
App 59 

page 290 

59. Parking on atate highway ayaten held nut¬ 
ter of atatewide concern 

Neb-Vap v City of McCook. 136 N W 2d 220, 178 

Neb 844 

97. N H —Gatto V Cloutier, supra, n 33 

6L Ga —Crook v Slate, 275 S E 2d 794, 136 Ga App 
756 

III -People V Warren. 143 N Eld 28, II ill 2d 420- 
City of Decatur v Chasteen, 166 N E 2d 29, 19 
111 2d 204 

62. Ill—Bode V Rarrcll. 106 N Eld 321. 412 III 
204 ufTd 73 SO 468. 344 U S 383. 97 L Ed 2d 
367-City of Decatur v Chaatcen 166 N E 2d 29 
19 lll.2d 204 

Wash —Horluck Transp Co v beknght. 332 P 2d 203 
36 Wash 2d 218 


page 251 

64. Ill -City of Decatur v Chasteen. 166 N E 2d 29, 
19 III 2d 204 

Tex —Chevron Oil Co v City of El Paso, Civ App, 
537 S W 2d 472 

Wash —Horluck Transp Co v Ecknght, 332 P 2d 205, 
36 Wash 2d 218 

69. Ill —Bode V Barrett, supra, n 62 

71. Cal-Ex parte Mares. 171 P2d 762. 73 Cal 
App 2d 798 

Ky —Louisville Taxicab A Transfer Co v Blanton. 202 
S W 2d 433. 305 Ky 179, 175 A L R 1329 

Wis—State ex rel Hermann v Madison Gas A Elec 
Co. 58 NW 2d 522. 264 Wis 31 

page 252 

76. Iowa—Caulkins v Wilkes. 58 N W 2d 391. 244 
Iowa 836 

85. Tenn —Large v City of Elizabethton, 203 S W 2d 
907. 183 Tenn 156 

Common carriera 

Tenn—Dilworth v State, 322 SW2d 219, 204 Tenn 
322 


page 293 

93. U S —Slate of Tenn v U S. C A Tenn . 236 F 2d 
244 

Mo —City of Camdenton v Sho-Me Power Corp, 237 
S W 2d 94. 361 Mo 790 

N H —Hartford v Town of Gilmanton, 146 A 2d 851 
101 N H 424 

Pa —Hindin v Samuel. 43 A 2d 370 158 Pa Super 539 

S D —State v Black Hills Transp Co, 20 N W 2d 683, 
71 SD 28 

94, Ky—Warfield Natural Gas Co v Lawrence 
County. 189 SW2d 357, 300 Ky 410 

Pa—Philadelphia Elec Co v Camper. 31 Del Co 277 

Tex—McLennan County v Sinclair Pipe Line Co, 
Civ App, 323 S W 2d 471, err ref no rev err 

95 N J —Hackensack Water Co v Ruta. 69 A 2d 
321. 3 NJ 139 

SD—Lien v Rowe. 92 NW2d 922, 77 SD 422 

Parade permit 

Ala—Shuttlesworth v City of Birmingham, 180 Sold 
114, 43 Ala App 68 Revd on olh grds 206 
So 2d 348, 281 Ala 542. and 89 S Ct 933. 394 U S 
147, 22 L Ed 2d 162, on remand 222 So 2d ^77. 43 
Ala App 723 

96. Utah—White v Salt Uke City, 239 P 2d 210, 121 
Utah 134 

Wash —Winkenwerder v City of Yakima, 328 P2d 
873 32 Wash 2d 617 

1. SC —Sammons v City of Beaufort, 83 S E 2d 133, 
225 S C 490 

Utah —White v Salt Uke Qty. 239 P 2d 210, 121 Utah 
134 

§ 234. -Traction Engines and 

Other Heavy Vehicles or 

Equipment 

|Mge2S4 

10. Ky—Warfield Natural Gas Co v Uwrence 

County. 189 S W 2d 337, 300 Ky 410 

17. N D—Consolidated Frcightways v Lamb, IS 
N W 2d 74, 73 N D 339 

18. Ill—Northern III Coal Corp v Ungmeyer, 96 
N E2d 820. 342 HI App 406 

§ 235. -Bicycles 

mt255 

21. Maas —Opinion of the Justices to the Senate. 332 
N E 2d 197. 370 Mau 893 

Mich—Winter v Perez, 36 NW2d 276. 335 Mich 
575 

22. Cal-Wnght v SniRin, 181 P2d 673. 80 Cal 
App 338—Acosta v Los Angeles County, 14 


CalRptr 433. 363 P 2d 473, 36 C 2d 208. 88 
ALR 2d 1417 

U —Uwrence v Core, App. 132 So 2d 82 
SD—Finch V Chmtensen. 172 NW2d 371. 84 SD 
420 

Tenn —Thomas v Harper, 383 S W 2d 130, S3 Tenn 
App 549 

Bicycle held sot vehicle nmler gtatote 

Fla-Ewholz v Frey. App. 173 So 2d 771 

Regulatioo eoastmed 

N Y —Vigguuio V Sute. 262 N Y S 2d 132, 47 Mnc 2d 
205 

25. Pa—Adams v Mackleer. 361 A 2d 439, 239 Pa 
Super 244 

Regulatioii comtnied 

Pa —Mutere v Alexander, 223 A 2d 90S. 424 Pa 63 
Tex—Ursen v Halliburton Oil Well Cementing Co. 
Civ App. 103 S W 2d 368. err ref 

Between nmrlee and Mnset 

Ohio—Morns v Stone, 292 NE2d 891, 33 Ohio 
App 2d 101 

§ 236. Law of Road 
Library References 

Highways «»175, 176 

26. Iowa—Uwson v Fordyce, 21 N W 2d 69, 237 
Iowa 28 

page 256 

30. Ill -Cihal V arver, 79 N E 2d 82. 334 HI App 
234 

Mo —State ex rel Audrain County v City of Mexico. 
197 SW2d 301, 355 Mo 612 

Intpplictble to rondf on public domnin of Unit¬ 
ed States 

U S —King v Edward Hines Lumber Co, D C Or, 68 
FSupp 1019 

31. Mo—CJS quoted in City of Clayton v Nem¬ 
ours. 182 SW2d 57, 60, 333 Mo 61, app dism 
63 SCt 360, two cases. 323 US 684, 89 LEd 
334—C J S cited in Melba v Yourter, 203 S W 2d 
727, 730-CJ,S. dtad In Melber v Yourtee, 203 
S W 2d 727, 730 

Wash —Hall v McDowell. 497 P 2d 396, 6 Wash App 
941 

32. Colo —Curtis v Uwley. 346 P 2d 379, 140 Colo 
476 

Mo—CJ.S dted in Doolin v Swam. 324 S W 2d 877, 
880 

Okl —W U Tel Co v Fans. 293 P 2d 562 
34. Shoulder of rond 
(2) Other statements 

Tenn —Woods v Meacham, J33 &W 2d 567, 46 Tenn 
App 711 

37. Pa —Oallenz v Gnffiths, 38 A 2d 721. 135 Pa Su¬ 
per 306 

Applicable to driver but not pagee nger 

Va—Phillipa V Schools, 173 SE2d 279, 211 Va 19 

42. Horaemea bound by eommon-law mlea 
Neb —Matson v Dawson, 178 N W 2d 388, 183 Neb 
686 

A horse being ridden alongside a 
road may not be subject to all of the 
duties applicable to the driving of a 
vehicle.^’ ’ 

45.5, U—Broussard v Annaloro, App, 268 So 2d 
293 

47. Kan -Baze v Oroff. 473 P 2d 39. 205 Kan 736 
Mo—CJ.S dted ia Branatetter v Oerdeman, 274 
S W 2d 240, 246, 364 Mo 1230 
R I —Dawson v Bertolini. 38 A 2d 763. 70 R 1 325 

Mi 257 

52. Nev —CJjS. dtad la Botta v Ruihton. 172 P 2d 
147, 154, 63 Nev 426 
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S3. Ind —Fort Wjiyne Trunsit. Inc v Shomo, 143 
NE2d 431. 127 IndApp 542 
Ncv —C J S cited ia Bolts v Rushton, <iuf ra, n 52 
58. Idaho—Rosenberg v Toetly, 456 P 2d 779 91 
Idaho I IS 

§ 237. -Meeting 

Pige258 

84. U S —Vogler v oleimann, D C Aluka. 78 
FSupp 575. 12 AlMka 19 

page 259 

87. US —Vogler v Oreimann, supra, n 84 

97. Standing vehicle 

Minn —Wnght v Minneapolis Si Ry Co, 23 N W 2d 
147. 222 Minn 105 

3 Ohio— Houser v Humbel, 72 N E 2d 590, 79 Ohio 
App 122 

Favored or nonfavored highweys 

(2) Uwrence v E W Wylie Co, 64 N W 2d 820, 
267 Wis 219 

(12) However courts are loath to assume u common 
(aw process of designating through highways, and until 
designated in statutory manner, one road has no prefer¬ 
ence over another 

Ky —Hall v Kolb, 374 S W 2d 854 

page 260 

4. Minn —Wnght v Minneapolis St Ry Co 23 
N W 2d 347, 222 Mmn 105 
Tenn—Western Union Tel Co v Dickson 173SW2d 
714 27 TennApp 752 

“Right of way'* rule explained 

Mmn—Chapman v Dorsey 49 NW2d 4 215 Minn 
25 

6. N Y —Ryan v State 197 N Y S 2d 106. 21 Mils. 2d 
74 

What constitute! intersection 

(8) Other cases 

Minn —Chapman v Dorsey, supra, n 4 
Mo —Wilson V Toliver 285 S W 2d 575, 165 Mo 640 
Va—Moore v Warren. 122 SE2d 879. 201 Va 117 
Wash —Oile v Nielsen, 145 P 2d 288 20 Wash 2d I 

page 261 

11. us—Haagenvon v Malanuska Val Lines, DC 
Alaska 101 FSupp 579, 13 Alaska 648 
Or —Henderson v C-K, Inc 492 P 2d 266, 261 Or 15 

§ 238. Overtaking and Passing 

23. Mo —Sicucrnagel v St Louis Public Service Co , 
App 202 SW2d 516, affd 211 SW2d 696 357 
Mo 904 

§ 240. Care Required in Use of Road 
Library References 
Highways ^172 et seq. 

page 262 

48. Ill —Cahill V Cummings, 54 N E 2d 614 322 
111 App 662 

Kan—Gibbs v Mikesell. 325 P2d 359. 183 Kan 123 
La—Wyman v Liberty Mut Ins Co App, 90 So 2d 
698 

N V —State v Hurt. 292 N Y S 2d 320, 57 Misc 2d 296 

Rights not abaoiute 

Mo - Nelms v Bright 299 S W 2d 483 

49. Ala — Cullman-JefTerson Counties Gas Dist v 
Reeves, |99 Sa2d 78 281 Ala 67 

Ark — WiliiamNon v Oamguv 310 S W 2d 8. 228 Ark 
705 

Neb -Stark v Turner. 47 N W 2d 569. 154 Neb 268— 
Rear v Auguy 81 N W 2d 559. 164 Neb 756- 
Maison v Duwson 178 N W 2d 588, 185 Neb 686 
N J —Hartman v City of Brigantine. 129 A 2d 176. 21 
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P2d 829—Gilpatnck Const Co v Wind River 
ReadyMix Concrete Co. 473 P 2d 386 

Duty to pratoct pvbik 

(2) Ca —State Const Co v Johnson. 62 S E 2d 413, 
82 Ga App 698 

Tex —Wedegartner v Skoruppa, Civ App. 236 S W 2d 
216 

Stotiite proTidiig for cxemptkm beM iincouti- 
tottoaal 

Ind—Crawfbtd v Calumet Paving Co. 117 N E 2d 
368. 233 lad 127 

SlibcMdractor 

Tex —Oehnng v Strakos, Civ App, 345 S W 2d 764, 
revd on oth grds, Sup, 360 S W 2d 787 
71. Ga-Trammell v Matthews. 66 SE2d 183. 84 
GaApp. 332 


Neb.—Kuska v Nichols Const Co. 48 NW2d 682. 
154 Neb 380-Oofiet v OobMMi Bros CoMt Co. 
187 NW 2d 91. 187 Neb 19 

Pa—Omino v Laub, 43 A.2d 446. 1S7 Pa Super 371 

79. Idaho—HofTman v Barker. 317 P 2d 335. 79 Ida¬ 
ho 339, foil 317 P2d 340, 79 Idaho 349 

Neb —Fahrcnbruch v Peter Kiewtt Sms' Co, 27 
N W 2d 680, 148 Neb 460 

Tex—M C Winters. Im. v Eubank. OvApp, 436 
S W 2d 500, err ref no rev err 

80 Different ftandnrd ennnot be preec ri bed by 
antfaoritlei 

NC—CCT Equipment Co v Hertz Corp, 123 
SE2d 802, 236 NC 277 

81. US—Concho Const Co v Oklahoma Natural 
Gas Co. C A Okl. 201 F 2d 673—Welch v Amal¬ 
gamated Sugar Co. DC Idaho, 134 FSupp 3 

Conn—Przwgocki v Wikns, 34 A 2d 879, 130 Conn 
419 

No duty u to condlttont exiitlAg prior to dedi- 
cntkMi 

Or —Ashland v Pacific Power A Light Co, 395 P 2d 
420, 239 Or 241, reh den 397 P 2d 338, 239 Or 
241 

No duty to remove etructure obteuring itop sign 
tubeeguently erected 

Or —Ashland v PaLific Power A Light Co. 395 P 2d 
420, 239 Or 241, reh den 397 P2d 338, 239 Or 
241 
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82 Wis — C.J S cited la Steeno v Wolff, 109 N W 2d 
452, 455, 14 Wis 2d 68 

83. Contnetor constructing bridge over high- 
wny 

NC—Hoover v Htxiver 176 SE2d 10, 9 N C App 
310 

84. Wis— Schicker v Leick. 162 N W 2d 66. 40 
Wis 2d 295 

88. U S —CJ.S cited la Burchfield v Smith, D C 
Miss, 295 FSupp 1126, 1134 
Anz—Anzona State Highway Dept v Bechtold, 460 
P 2d 179, 105 Anz 125—Pima County v Southern 
Pac Co, 386 P 2d 400, 95 Anz 41—Walker v 
Coconino County. 473 P 2d 472, 12 Anz App 547 
D C —Newman v U S, D C, 248 F Supp 669 
Hawaii—Levy v Kimball, 443 P 2d 142. 50 Haw 497, 
637 app aAer remand 46S P 2d 580, 51 Haw 
540-Ikene v Maruo, 511 P 2d 1087, 54 Haw 548 
Idaho-Smilh v Stale. 473 P2d 937, 93 Idaho 795 
Ind —State v Boures, App, 423 N E 2d 741 
Ky —Com Dept of Highways v General A Excess Ins 
Co, 355 S W 2d 695—Com, Dept of Highways v 
Higdon. 383 SW2d 331 

La —Wilkinson v American Ins Co of Newark, New 
Jersey, App, 311 So 2d 584 
Me —Thorbjohnson v Rockiand-Rockport Lime Co, 
Inc . 309 A 2d 240 

Mich —Mullins v Wayne County, 168 N W 2d 246, 16 
Mich App 365 

Mont —Sute v Distnet Court of Fourteenth Judicul 
Dist, In and For Golden Valley County, 572 P 2d 
201. 173 Mont 63 

Neb—Olson v Wayne County. 59 NW2d 400, 157 
Neb 213 

Nev—Sute v Webster. 304 P 2d 1316, 88 Nev 690 
N Y —People V Ditntak. 268 N E 2d 768, 28 N Y 2d 
74, 320 NYS2d 23 

Ohio—Stale ex rd Littcrst v Smith, 94 N E 2d 802, 87 
Ohio App 513 

Pa —Cmklin v City of Scrantm, 49 Lack Jur S3— 
Rodgers v Shaler Tp. supra, n 72—Weyandt v 
Mangus. 19 Cambru 184 

S C —Campbell v South Caroltmi State Highway Dept. 
135 SE2d 838. 244 SC 186-Stanley v South 
Carolina State Highway Dept. 133 S E 2d 687, 249 
SC 230 

Tenn—Tngg v H K Fergusm Co. supra, n 8 


Wash —Albin v Nattanil Snk ef OnmnonDB of Stotiie 
373 P 2d 487. 60 Wash 2d 745-Ketty v Gifford. 
386 P2d4IS.63 Waih.2d221 

Doty to ■Alotobi sbovMen hi nmoMbte rtptir 

La - Watson v Momson. App., 340 So 2d S88. wnt 
isaued. Sup, 342 So 2d 218, appiieaum den 341 
So 2d 1134 

Mich-Johmmv State, 188 N W 2d 33. 32 Mich App 
37 

Highway aafety progran 

Mich—People of City of Adrian v Poucher, 247 
N W 2d 798, 398 Mich 316 

Highway deaiga proftoaional aerviee 

NY—Hall V State. 435 NYS2d 663, 106 Misc2d 
860 

89. La—Dowden v State, App, 81 So.2d 48—Kilpa¬ 
trick V Slate Through Dept of Highways, An>. 
134 So 2d 439. wnt lef 156 So 2d 601. 245 U 35. 
and 156 So 2d 601. 243 U 56 

Md —County Com’rs of Carroll County v Staubitz, 190 
A 2d 79. 231 Md 309 

N Y —Murphy v New York State Thruway Authority. 
204 N Y S 2d 953. 23 Mist 2d 1078 
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90. La —Dowden v StaU, App, 81 So 2d 48 
NY—Rasher v State. 154 NYS2d 621, 3 Misc2d 

324, app dism 182 N Y S 2d 347. 7 A D 2d 932. 
182 NYS2d 1018, 7 AD2d 954, and 182 N Y 
S2d 1019, 7 AD2d 954 

Duty Bot dlacbargaable 

La —Picou v Highlands Ins Co, App, 298 So 2d 307, 
wnt ref, Sup. 302 So 2d 25 

91. DC—Husovsky v US.CA.590 F2d944 
N Y —Sher v State, supra, n 90 

Amouat of travel 

(4) Other matters 

Hawaii—Uvy v KimbaU. 443 P 2d 142. 50 Haw 497, 
637, app aOcr remand 465 P 2d 580, 51 Haw 540 

92. Anz—Jensen v Manoopa County, S22 P2d 
10%, 22 Anz App 27 

Iowa—C hJ S quoted at length in Engman v City of Des 
Moines, 123 NW2d 233, 237, 233 Iowa 1039 
N Y —Lyons v State. 82 N Y S 2d 563, 192 Misc 983, 
affd 86 N Y S 2d 264. 274 App Div 1086, rearg 
and app den 88 N Y S 2d 259, 275 App Div 741, 
app dism 86 NE2d 110, 299 NY 593—CJJS. 
died la Doremus v Incorporated Village of Lyn- 
brook. 269 N Y S 2d 55. 56, 25 A D 2d 749, revd 
on oth grds 222 N E 2d 376. 18 N Y 2d 362, 275 
N Y S 2d 505 

Pa —Potter Title A Trust Co v Young, 80 A 2d 76, 
367 Pa 239 

Tenn -Tngg v H K Ferguson Co. supra, n 8 
Wash—Meabon v State, 463 P2d 789, I Wash App 
824 
Teat 

La —Jones v Louisuna Dept of Highways, App. 338 
So 2d 338 

93. Neb—Dickenson v Cheyenne County, supra, n 
61 

94. Colo—Wheeler v Baker, App, 636 P2d 1326, 
revd on oth grds, Sup, 666 P 2d 359 

Cmn—Baker v Ivea, 294 A2d 290, 162 Conn 295 
N Y-Ollle v State, % N YS2d 148, 197 Misc 1043 
—Ingham v State, 158 N Y S 2d 537,4 Muc 2d 1 

95. Conn—Bdier v Ives, 294 A2d 290, 162 Cmn 
293 

NY—Aschmutat v State, 187 NY$2d 174, 17 
Misc2d 533. motim den 207 NYS2d 254. 11 
AD2d %2. affd 209 NYS2d 366. 12 AD2d 
844 

96. R I -Ferratti v Berry. 189 A 2d 344, 96 R 1 67 
Bicydilt riding at axtrone right of highway 
NY—Viggianov State, 262 N YS2d 132.47 Misc2d 

203 

98. Alaska-State v rAnson, 329 P 2d 188 
Cal —Loewen v City of Burbank, 269 P 2d 121. 124 
C A 2d 351 
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jt —Dubov V Albtcte Jus Co, App, 102 So 2d 697, 
wnt f«r. Sup. 30S So 2d S39. 540 
r««b —Olson V Wayne County, tupra, n bl-Clouae v 
Dawson County, 74 N WJd 67. 161 Neb 544 55 
ALR2d 991—Lyon v Paulsen Bldg & Supply. 
Inc, 160 NW2d 191. 183 Neb 365 
N Y —Boyte Motor Unci, Inc v State, supra, n 90— 
Bertratn v State, supra, n 90—Suliiowski v State, 
179 N Y S2d 228, 14 Miic 2d S8S—Aichmutai v 
State. 167 NYS2d 174, 17 Mine 2d 553, motion 
den 207 NYS2d 254, II A Did 962, alTd 209 
NYS2d 566,2AD2d844 
Pa —Rodgers v Shaler Tp, supra, n 72 
Wash —Meabon v Stale. 463 P 2d 789, I Wash App‘ 
824 

99. N Y —Kaufman v State, 273 N Y S 2d 737. 27 
A D 2d 587—Shaw v State. 290 N Y S 2d 602 56 
Misc 2d 857 

Other teite 

NY—Rasher v State. 154 NYS2d 621, 1 Miac 2d 
324, app dism 182 N Y S 2d 347, 7 A D 2d 932. 
182 NYS2d 1018. 7 AD2d 954. and 182 NY 
S2d 1019. 7 AD2d 954 

I. NY—CJ.S dted in Armstrong v Bacher, 113 

NYS2d 813, 817, 280 AppDiv 512, app dism 
116 N Eld 78. 306 NY 610 
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4. Conn—Fabnzi v Golub. 35 A 2d 625, 134 Conn 
89 

Kan -Thompson v Board of County Com’rs, Morns 
County. 223 P 2d 749 170 Kan 74 

RccoTtry for ^imufficfeiicy’* of highway 

Neb—Olson v Wayne County. 59 N W 2d 400, 157 
Neb 213—Shields v Buffalo County, 71 N W 2d 
701, 161 Neb 14 

Wis—Cable v Mannette County. 117 N W 2d 605, 17 
Wis 2d 590 

6. Imufflcieiicy or want of repair 

Neb —Christensen v City of Tekamah, 268 N W 2d 91, 
201 Neb 344 

7 NY—Camuglia v State, 84 NYS2d 579, 197 
Misc 180 

8. La —Porta v State Through State Bd, App. 242 
So 2d 64 

N Y —Karrat Bros A Co v State, 156 N Y S 2d 924. 2 
A D 2d 538, affd in part and rerd in part on oth 
grds 169 N Y S 2d 909. 3 N Y 2d 993, 147 N E 2d 
477 

Wish —Goodner v Chicago, M , St P APR Co, 377 
P2d 231, 61 Wash 2d 12—Meabon v State, 461 
P 2d 789 I Wash App 824 

Extent of duty 

N Y —Atom V Stale. 142 N Y S 2d 813. 286 App Div 
940 

Time to correct condition 

Iowa—Koehler v State. 263 N W 2d 760 
La—Maggio v East Baton Rouge Pansh, App, 262 
Sold 72 

NJ—Brown v Brown. 432 A 2d 493. 86 NJ 565 

10. Conn—Donnelly v Ives. 268 A 2d 406. 159 
Conn 163 

LiahHity where plan adopted witbont adequate 
itudy or renioBable haaii 

N Y —Natina v Westchester County Park Commission, 
268 N Y S 2d 414. 49 Miac 2d 573 

Manifeatly dangeroue plaa or deatga 

Kan—Martin v State Highway Gonunmaion. 518 P2d 
437. 213 Kan 877 

II. Idaho-Mason v Hillsdale Highway Dist, 154 
P 2d 490. 65 Idaho 833 

12. Mich —Fraley v, City of Hint, 221 N W 2d 394, 
54 Mich App 570 

Jwllias adequacy of deeipi 

Kan —Martin v Stale Highway Commismon. 518 P 2d 
417. 211 Kan 877 
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Authorities may be liable where they 
failed to abate nuisance created by de- 
sijrn defect 

13.5. U $ —Jennings v U S. C A Md . 291 F 2d 880, 
on remand. D C. 207 F Supp 143. affd 318 F 2d 
718 

14. Cal —Hansen v Matich Corp. 44 Cal Rptr 149, 
234 C A 2d 129 

Conn—Rodgers v Cox. 36 A 2d 173, 110 Conn 616 
N C —Luther v Asheville Contracting Co, 151 S E 2d' 
649, 268 N C 636 

§ 255. Roads and Portions Thereof 
to Which Duty Extends 

15. N C —Shernll v N C State Highway Commis¬ 
sion. 142 S E 2d 653. 264 N C 641 

Tex—CJS cited in Dover v Worth Construction 
Company. 273 S W 2d 603. 607 154 Tex 66 

17. S D —Pederson v Canton Tp . 14 N W 2d 172, 72 
SD 332 
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18. S D —Pederson v Canton Tp, supra, n 17 

20. Mass —Boyce v Town of Templeton, 138 N E 2d 
276, 335 Mass 1 

21. Kan—Thummel v Kansas Stale Highway Com 
mission, 164 P2d 72. 160 Kan 532 

La —Gayle v Department of Highways, 205 So 2d 775, 
writ refused 207 Sold 538, 251 U 932, and. 207 
So 2d 539, application not considered 207 So 2d 
539, 251 La 934 

N H —Savoie v Littleton Const Co 57 A 2d 772, 95 
NH 67 

Relocation without notice 

Kan —Schroder v Kansas State Highway Commission, 
428 P 2d 814 199 Kan 175 

27. .Waterwaya, culverts, ditchea and drains 

N Y —Mennito v Town of Wayland. 56 N Y S 2d 654 

28. Conn —Tuckel v Argraves, 170 A 2d 895 148 
Conn 355 

NY—Kaplan v State. 82 N Y S 2d 561—Lyons v 
Stale. 82 N Y S 2d 563. 192 Misc 983. affd 86 
N Y S 2d 264, 274 App Div 1086. rearg and app 
den 88 NYS2d 239, 275 AppDiv 741, app 
dism 86 NE2d 110, 299 N Y 591-Whitmire v 
Slate, 99 N Y S 2d 83, 198 Misc 481 
Pa —Rodgers v Shaler Tp, 96 Pa Law J 232 
30. Cal —Bnggs v State. 92 Cal Rptr 433, 14 C A 3d 
489 
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36. Neb —Shupc v Antelope County. 59 N W 2d 710, 
157 Neb 374 

37. Traffic control device 

Mich —Lynes v St Joseph County Road Commission, 
185 N W2d III. 29 Mich App SI 

39. Miss—United Gas Corp v Parker 174 So 2d 
370 252 Miss 486 

N Y -Fitzgerald v State. 135 N Y S 2d 115. 284 App 
Div 790 

40. NY-Gardner v State. 133 NYS2d 832, 206 
Misc 303—Harrow v State. 225 N Y S 2d 438, 32 
Misc 2d 170. afld 251 NYS2d 798. 21 AD 2d 
571. affd 216 NE2d 28, 17 NY 2d 619, 268 
N Y S 2d 933 

41. Neb —Farmers Co-op Co v Dodge County, 148 
N W 2d 922. 181 Neb 432 

N Y —Tennessee v State. 117 N Y S 2d 89, 280 App 
Div 640-Orace v Stale, 262 NYS2d 339, 47 
Misc 2d 253 

45. Conn—CJIS. quoted to State v Switchenko, 
ConnCirAD. 217 A2d 484, 486, 3 ConnCir 
511 

La—CJJ5. quolad at length to Hopkins v State 
Through Dept of Highways, App. 167 So 2d 441, 
449. writ ref 168 Sold 268 246 U 885 
N Y —Meeker v State, 185 N Y S 2d 631. 17 Misc 2d 
288 
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paa* toe 

S C —^Anknm v South Carolina State Highway Dept, 
159 SE 2d 911. 2SI S.C 42 

46. Hawaii—Terrandla v City and County of Hono¬ 
lulu, 479 P 2d 210, 52 Haw 490 

Neb -Richardson v State, Dept of Roads. 263 N W Id 
442, 200 Neb 225. op supp 265 N W 2d 457, 200 
Neb 781 

N M —New Mexico State Highway Dept, v Van Dyke, 
563 P2d 1150, 90 NM 357 

N Y —McI anc v SUte. 53 N Y S 2d 1 9 4- S weet v 
State, supra, n 45—McCauley v Sute. I9S N Y 
S2d 253, 9 AD2d 488, revd on oth gida 204 
NYS2d 174, 8 NY2d 938. 168 NE2d M3 
Freshly plowed psrt not a nuissnee 

Cal—Zeppi V State, 345 P2d 33, 174 CA2d 4M 

Unanticipsted use 

N Y —Frasier v State. 263 N Y S 2d 730, 24 A D 2d 
777 

47. N Y —Gilbert v State supra, n 45—^Kaplan v 
State, supra n 28—Eckerlin v Sute, IM N Y 
S 2d 778, 17 Misc 2d 224, affd 193 N Y S 2d 236. 
9 AD2d 717 and 193 NYS2d 237, 9 AD2d 
717—Harnsofi v Sute, 197 NYS2d 662, 19 
Misc 2d 578. affd 239 NYS2d 809, 19 AD2d 
564—Viggiano v Sute. 262 NYS2d 132. 47 
Misc 2d 203 

Traps prohibited 

Ky - Dillingham v Department of Highways, 233 
S W 2d 256-Falender v City of Lotusvilte, 448 
S W 2d 367 

48 Bicyclist 

N Y - Viggiano v State, 262 N Y S 2d 152, 47 Misc 2d 
205 

No duty to protect against unnsual or extraordi¬ 
nary occurrences 

Neb -Richardson v Stale. Dept of Roads. 263 N W 2d 
442 200 Neb 225 op supp 263 N W 2d 437, 200 
Neb 781 

51 NY—Amo V State, 195 N Y S 2d 924, 20 
Misc 2d 995 
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53. Conn —Homyak v Town of Faufield, 67 A 2d 
562. 115 Conn 619 

N Y —Ryan v Stale. 197 N Y S 2d 106, 21 Misc 2d 74 

55. R I —Di Palma v Zoning Bd of Review of Town 
of Bristol 50 A 2d 779 72 R I 286, 175 A L R 
199 

56. Conn—Tuckel v Argraves, 170 A 2d 893, 148 
Conn 355 

N Y —Kaplan v Slate, supra, n 28 

65. La—Turner v Louisuna Depi of Highways, 
App, 319 So 2d 840 

N Y -Petzold v Sute. 114 N YS 2d 372. 202 Mac 
255-McAfee v Sute. 149 NYS2d 547, 1 
Misc 2d 545 

Detour 

(2) Other cases —Braedon v White. 136 P 2d 904, 62 

An/ 256 

Kan —Schroder v Kansas State Highway Cornmnaion, 
428 P 2d 814, 199 Kan 175 

M9t299 

66. La—Glover v Town of Ponchatoula, App, 17 
So 2d 44 

NY-Moore v Sute, 221 NYS.2d 72. 30 Mucld 
740 

Eatabltohed road 

(2) Other sutements 

Ohio—Van Scyoc v Roth, 205 NE2d 617, 2 Ohm 
Mac 153 

68. Md —Oodwin v County Com'rs of St Mary's 
County, 260 A 2d 295, 256 Md 326 

70. Artz —Harlan v Qty of Tucson, 309 P 2d 244, 82 
Anz 111 

Ky - Perry v Oty of Cumberland, 227 S W 24 411. 312 
Ky 375 

73. Wis—Dunwiddie v Rock County, 137 NWld 
388. 28 Wis 2d 568 
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tS. N C ^JJS quoted la Reynolds v J C Cntcher, 
Ins . 12^ S E 2d 7«, 744, 256 N C 109 

§ 256. — Roads Under Repair 
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86, Iowa—Ehhnger v Stale. '>37 N W 2d 784 

Ky —CJ S. died in Com Dept of Highways v Young, 
354 S W 2d 23, 24 

N Y —Lawrence v State. 110 N Y S 2d 10. 200 Misc 
1119, motion den 112 NYS2d 782, affd 119 
NYS2d 620, 281 App Div 922-GoQdman v 
State. 117 N Y S 2d 100, 203 Mnc 945 

Tenn —CJ5 died in Foster ft Craghton Co v Hale, 
222 SW2d 222, 225. 12 Tenn App 208-CJ.S 
dted la Bnnkley v Gallahar, 159 S W 2d 857, 860 
SO Tenn App 129-CJ S dted In Mid-South Pav 
era, ini v Whitaker. 385 SW2d 284, 287, S3 
Tenn App 584 

87, Ky —CJ S dted in Com Dept of Highways v 
Young, 354 S W 2d 23. 24 

89. Conn —Rodgers v Cox, supra, n 14 

Ky—CJJS. quoted in Com Dept of Highways v 
Young, 354 S W 2d 23, 24 

§ 257. Defects and Obstructions 
Causing Iiijury 
Library References 
Highways «=>192 

92. Alaska—State v Guinn, 555 P 2d 530 

Conn—Chozen v City of New Britain, 170 A 2d 89], 
148 Cbnn 349 

Iowa—Koehler v Stale 263 N W 2d 760 

Kan—Shafer v State Highway Commission, 219 P2d 
448. 169 Kan 264—Summers v State Highway 
Commission, 784 P2d 612, 178 Kan 234—Hamp¬ 
ton V State Highway Commission, 498 P2d 216, 
209 Kan 565 

La —Vervik v State Through Dept of Highways, App, 
278 So 2d 510. alTd . Sup . 302 So 2d 895—Hudson 
V State Through Dept of Highways, App 289 
So 2d 503 wni den , Sup, 293 So 2d 178 

Maas—Riley v New England Tcl ft Tel Co, 214 
N E 2d 746. 354 Mass 8 

Neb—Shupe v Antelope County, 59 N W 2d 710. 157 
Neb 374 

N Y —C J,S. cited in Messinger v State 51 N Y S 2d 
506, 507, 183 Misc 811—Julian v Stale. 61 N Y 
S2d 364, 187 Misc 146—Reynolds v Stale 211 
NYS2d 681. 35 Misc 2d 757 

Ohio—Pancake v WakefleM. 140 N E 2d 887, 102 Ohio 
App 5 

Tenn —CJ S. dted In Foxier ft Creighton Co v Hale, 
Mipra, n 86—Sherman White ft Co v Long, 326 
S W 2d 469 205 Tenn 295 

Dtnuiie to property by Yibntioiu caused by 
vehicaiar traffic 

NY—Tompkins v State. 227 NYS2d 475. 31 
Misc 2d 878 

Defect daagerous or in nature of trap 

La—Maggio v East Baton Rouge Parish, App, 262 
So 2d 72 

93. Fla—State, Dept oTTransp v Eades, App, 181 
So 2d 973 

NY—Brown v Stale. 139 NYS2d 832, 207 Misc 
613—Retzd v Stale. 405 N Y S 2d 391, 94 Misc 2d 
562 

N C —Wood V Carolina Tel ft Tel Co. 46 S E 2d 717, 
228 N C 60S. 3 A L R 2d I, foil 46 S E 2d 719. 
228 N C 608 

S C —Stanley v South Carolina State Highway Dept, 
153 SE2d 687, 249 SC 230 

Duty to rcoMite or warn of dangerous obetrnc- 
tion 

Neb—Johnson v Metropolitan Utilities Disl, 125 
N W2d 708. 176 Neb 276 

94. Mich —H(gig \ Hyzy. 61 N W 2d 632. 339 Mich 
161 
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NJ—Longi V Raymond-Commerce Corp 113 A 2d 
69, 14 N J.Super 591 

Whet conititutei defect 

Kan —Schroder v Kansas State Highway Commission, 
428 P 2d 814, 199 Kan 175—Brown v Slate High¬ 
way Commission, ,444 P2d 882. 202 Kan I 

La —Oliver v Jefferson Parish. App 4 Cir, 408 So 2d 
273, wnt den Sup. 413 So 2d 495 

Mass —Daigneauli v Town of Auburn 259 N E 2d 574, 
357 Mass 612 

Neb—Christensen v City ofTekamah, 268 N W 2d 93. 
201 Neb 344 

Tex —Sutton v State Highway Dept. Civ App 549 
S W 2d 59, err ref no rev err 

Slippery condition held not dlerepnir 

W Va -Chnsto v Dotson, 155 S E 2d 571. ISI W Va 
696 
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99. N Y —Metl v Syracuse Constructors, Inc, 240 
N YS2d 403, 19 AD 2d 10 

1. I^a—Autrey v City of Baton Rouge, App, 58 
So 2d 246 

N Y —Hayes v City of New York, 47 N Y S 2d 324, 
267 App Div 535—Breckles v State, 48 N Y S 2d 
488 

Chuck bole 

La —Maggie v East Baton Rouge Pansh, App, 262 
So 2d 72 

3. N Y —Brown v State, 139 N Y S 2d 832. 207 Misc 
613 

4. N Y —Cook V State, 96 N E 2d 90. 301 N Y 780 

10 N H —Twardosky v New England Tel ft Tel 
Co. 62 A 2d 723. 95 N H 279 

NY—Meeker v State 185 NYS2d 631, 17 Misc 2d 
288 

11 NY —Julian v State, 61 N Y S 2d 364, 187 Misc 
146-Siegel v State, 290 N Y S 2d 151, 56 Mi^c 2d 
918 

13. U S —Auberttn v Board of County Com'rs of 
Woodson County, Kan, C A Kan , 588 F 2d 781 

15. D C —Washington Gas Light Co v Jones, App, 
332 A 2d 358 

N Y —Wciler v Town of Osceola, 273 N Y S 2d 90, 51 
Misc 2d 163, affd 287 NYS2d 365, 29 A D 2d 
717 

Pa—Yingst V Cassel, 62 DauphCo 248 

Hydrant baie 

La —Vega v St Bernard Water Dist No I, App, 398 
So 2d 1248, wnt not considered. Sup, 401 So 2d 
986 

16. U S —Murphy v City of Asbury Park, CCA 
N Y . 139 F 2d 888. cert den 64 S Cl 1048, 322 
US 735, 88 LEd 1569 

N Y —Scally v State. 271 N Y S 2d 386, 26 A D 2d 
606, affd 47 NE2d 497, 24 NY 2d 747, 299 
N Y S 2d 624 

Utah—CJ S citod in Stevens v Salt Lake County, 478 
P 2d 496, 499, 25 Utah2d 168 

Wis—Loehe v Village of Fox Point, 34 N W 2d 126, 
251 Wis 375 

Polea of power line 

N Y —Sweet v State. 89 N Y S 2d 306, 195 Misc 494 

Ditch and drain 

N Y —Cruise v New York State Thruway Authonty, 
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Mich 483 

pape 380 

23. La—Rozas v Evangeline Parish Police Jury, 
App, 214 So 2d 398, app den 215 So 2d 646. 252 
U 1018 

26. Evidence held luffkient 

Mich —Knott v City of Hint, 109 N W 2d 908, 363 
Mich 483 

28. Mitigation of preenmption of beneflta 

Cal — Yaeger v City Council of City of Fullerton, 41 
Cal Rptr 904, 231 C A 2d 557 

§ 301. -Estoppel of Landowner 

34. Facta held not to abow eatoppel 

(2) Other facts 

Wk —Garfield Inv Co v Town of Ooonomowoc, 42 
NW2d 361. 257 Wb 98 

1*8*381 

38. Fla—Hillsborough County v De Sear. 162 So 
703, 120 Fla 317, foil 163 So 925, 121 Pta 354, 
163 So 925. 121 Fla 334. and 163 So 926, 121 
Fla 353 

§ 303. -Reassessment and Addi¬ 

tional Assessments 

1*8*382 

55. OriginnI saaeaiment adequate 

Mich -City of Berkley v Royal Oric Tp. 31 N W 2d 
825, 320 Mich 597 

page 384 

81. Ky.—Henry Bickel Co v Texas Gas Traiia> 
misaion Corp, 336 SW 2d 343 

§ 304 . -Collection, Enforce¬ 

ment. and Lien 

page 386 

23. Fla —Hrtlsboroufh County v De Sear. 162 So 
703. 120 Fla 317, foil 163 So 925. 121 Fla 334. 
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161 So 925. 121 Flu 354. und 161 So 926. 121 
FU 113 

Claiou hdd barrad ^ 

Tex—Leoniird v StMte. CivApp. 242 S W 2d 199 

page 387 

27. Mich “Eilender v City of Pontiac, 124 N W 2d 
M06 371 Mich 671 

31, Fla—Scott V Scott. 30 So 2d 620, 158 Fla 781 

32. Ky—Henry Bickel Co v Texas Gas Trans- 
miwion Corp, 336 S W 2d 345 

page 388 

36. Ark —London v Montgomery 201 S W 2d 760. 
211 Ark 434 

$ 305. — Disposition of Proceeds 

page 389 

61. Ala —Jefferson County v City of Birmingham, 27 
So 2d 584, 248 Ala 119 

Md —Hillyard v Chevy Chase Village. 117 A 2d 555 
215 Md 241 

Particular application of fundi held unautho¬ 
rized 

Fla —Nelaon v City of Fort Lauderdale, 54 So 2d 207 
Ky —Thompson v Bracken County, 294 S W 2d 941 

Right to proceed! 

Ill —First Nat Bank of Jonesboro v Rood Dist No 8, 
Union County, 65 N E 2d 396, 328 111 App 122 

Proceeds may not be expended for 
purposes or debts which will exceed 
constitutional debt limitations' 

61.1. Ala—Rollings v Marshall County 82 So 2d 
428, 263 Ala 317 

§ 306. Poli Taxes . 

page 390 

70. Pa—Application of Colerain Tp Suprs, 55 Pa 
Disi & Co 555 

§ 307. Work on Roads by Taxpayers 

page 391 

95. 61 CJ p 69 note 21(a)(1) 

§ 311. Rights and Remedies of Tax¬ 
payers 

page 397 

25. Action held not In time 

Ark -Buffington v Carson 244 $ W 2d 954 219 Ark 
804 

26. Ohio—DKkinson v Hot Mixed Bituminous In 
dustry of Ohm. App 58 N E 2d 78 

page 398 

30. Evidence held aufflcieiit 

(I) Cal—Wine v Boyar, 33 Cal Rpir 787, 220 
C A 2d 375 

Evidence held ineufficient 

(I) Willis V Hathaway, 117 So 89, 95 Fla 608 
Tex —Rowan v Pickett, Civ App, 237 S W 2d 734 

page 399 

34. Cal—Copeland v Kern County, 234 P2d 314, 
105 C A 2d 281 

HI-JACK To rob from bootleggers 
and rumrunners. 

Iowa—Stale v Saltnnan. 44 N W 2d 24, 29, 241 Iowa 
1171 

HIJACKER or HIGH-JACKER. 

4. Iiwa-SIM. V SiMniwn. 44 N W 2d 24, 24. 241 

Iowa 1171 


HIJUELA. 

8. Similarly ezpreised 

(1) ‘^Hijuelas’ are papers or documentx, of ancient 
Spanish origin, commonly given to parties entitled to 
distribution of decedent's estate and containing an exact 
account of their distributive share—Payne Land & 
Livextock Co v Archuleu, DC N M . 180 FSupp 651, 
654 

N M —Martmer v Mundy, 295 P 2d 209. 215, 61 N M 
87 

HIND-END MAN. 

A “hmd-end man*' is a trainman who 
aligns the switches for intended move¬ 
ment of the train and is usually on the 
rear end of a line of cars dunng a 
pulling movement or on the front end 
of a shoving movement^"' 

20.5. NY—Juiditta V Bethlehm Steel Corp. 428 
N YS2d 535, 538 75 AD 2d 126 

HINDER. 


page 400 

24. Similarly defined 

‘ Hinder' means obstruct, that is. to interpose ob¬ 
stacles or impediments to hinder, impede or in any 
manner intrude nr prevent, and the term does not 
necessarily imply employment of direct force or exercise 
of direct means—People v longo, 227 N Y S 2d 815, 
817, 16 A D 2d 297 

(2) To place obstacles in the path of to impede, 
obstruct, or block 

Iowa—CJS cited In Powers v McCullough, 140 
N W 2d 178 184 

(1) ‘Hinder" means obstruct or impede - DcLeo v 
Orlando 271 A 2d 725 726 29 Conn Sup 107 

page 401 

Phrases 

35. Providentially hindered 

A term of strict legal significance, wholly unambig¬ 
uous including such acts only as may be attnbuted to 
the act of God, and not to mere unavoidable cause, such 
as accident resulting from, and attributable to, human 
conduct—Day v Jeffords. 29 S E 591, 591. 102 Ga 
714, 719 

HIP Coxa, the lateral prominence of 
the pelvis from the waist to the thigh, 
more strictly the hipjoint 
43 50. Stedman Med D 

Hip joint 

The joint connecting the femur or thigh to the trunk 
—Texas Emp Ins Ass'n v Sevier. Tex Civ App, 279 
S W 2d 471. 477 

Broken hip 

A "broken hip^ is technically known as a fracture to 
neck of femur"-Backman v Fitch, 137 NW2d 574, 
577, 272 Minn 143 

HIRE. 


Ai a Noun 

49, Connotes payment of some kind 

The word "hire" connotes payment of some kind — 
Ferrell v Industrial Commission of Anz , 288 P 2d 492, 
494, 79 Ariz 278 

(2) As used in its traditional or ordinary way in 
course of business and everyday life, word "hire" con¬ 
notes payment, reward, compensation or consideration 
of some kind —State v Pilzenbarger, 214 NE2d 849, 
852, 6 Ohio Misc 114 

Comprehends elements of price, reward, and 
compeaiatlon 

La—Ouachita Federal Sav A Loan Aas'n v Brown. 
U App . 175 So 2d 428. 430 
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51. Ohio—CJ.S. esstsd la State v Pitzenbarger. 214 
N E 2d 849, 851, 6 Ohio Misc 134 

52 For temporary aae 

(I) The word "hire" means price, reward or compen¬ 
sation paid or contracted to be paid for temporary use of 
a thing —Insurance Co of North America v Cnppen, 
Tex Civ App, 223 S W 2d 297, 301 

The noun “hire” is also defined as 
the act of hiring; an instance of such 
act, the state of being hired.”' 

55.1. Ohio—State v Pitzenbarger. 214 NE2d 849, 
851, 6 Ohio Misc I ,>4 

As a Verb 

page 402 

61. 0(110—C J S quoted in State v Pitzenbarger, 214 
N E 2d 849 852, 6 Ohio Misc 134 

Similarly expressed 

To engage or purchase the labor or services of anyone 
for compensation or wages—Ozark Minerals Co v 
Murphy. 51 N E2d 197, 201. 384 III 94 
Mont —Aleksich v Industnal Accident Fund, 151 P2d 
1016, 1018. 116 Mont 127 

62. Ill —Ozark Minerals Co v Murphy, supra, n 61 
Ohio—CJi{ quoted in State v Pitzenbarger. 214 

N F 2d 849. 852, 6 Ohio Misc 134 

63. Ohio—C J S quoted la Stale v Pitzenbarger. 214 
N E 2d 849, 852. 6 Ohio Misc 134 

64. Ohio—CJ.S quoted in State V Pitzenbarger. 214 
N t 2d 849. 852, 6 Ohio MisC 134 

65 Ohio—CJ S quoted in Stair v Pitzenbnrger, 214 
N E 2d 849, 852, 6 Ohio Misc 114 

66. Cal —C J S quoted in Linnell v Slate Dept of 
Finance, 21 Cal Rptr 785. 787 

The word denotes the relationship of 
master and servant arising out of a 
contract, express or implied ^ ‘ 

66 1. Mom —Aleksich v Industnal Accident Fund, 

supra, n 61 

Phrases 

67. Phrawa construed 

(7) ‘Hired m this slate —Buhler v Maddison, 140 
P 2d 933, 938, 105 Utah 39 

Hiring 

68 . Inescapably carries idea of paying persons 
hired 

Ind —City of Lafayette v Keen, 48 N E 2d 63, 69, 111 
Ind App 552 

page 403 

69. '^General or indefinite hiring** 

Wyo —Long v Forbes, 136 P 2d 242, 246, 58 Wyo 533 

70. La—Munson v Blaise, App. 12 So 2d 623, 624 

HISTORICAL. 

78. Phraies construed 

(5) "Histoncal cost," defined as the amount which 
normally should have been* paid for all the property 
which IS usefully devoted to the public service—Hope 
Natural Gas Co v Federal Power Commission, CCA, 
134 F 2d 287, 301 

HISTORICALLY At some time or 
times in the past.’*” 

7830. U S —U S V Fallbrook Public Utility Dist,, 
DC Cal. 109 FSupp 28, 78 

HIT. 

Physical contact 

“Hit' in the ordinary seme, requires some physical 
contact —Lawrence v Beneficial Fire A Cas Ins Co, 
444 P 2d 446. 449. 8 Anz App 155 
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HOAAINA FISHING RIGHTS. 
Rights of tenants of the 

9430. HawRiK--Sute v Hawaiian Dredging Co, 397 
P2d5«3. 610. 48HaW IS2 

HOARD* 

Hoarding, 

3. Conn—Kaiiofr V Lucertini, 103 A 2d 512. 813. 
141 Conn 74 

HOBBY. A pursuit^ the objective of 
which is pleasure or relaxation 

II $ >-Coney V ComnUbaioner of Internal Revenue 
CCA Ha. 141 F2d 204. 205 

HOCKEY. A game played on ice by 
two opposing teams of six persons 
each, and generally, considered to be 
the fastest game played in this country 
and Canada. 

Game Airtlier described 

Minn —Modec v City of Evcleth. 29 N W 2d 453. 4SS. 
224 Minn 3S6 

Fi«e405 

HODGE'S RULE A rule of instruc¬ 
tion first announced in Hodge’s Case, 2 
Lewin 227, 168 Eng.Rep 1156 

(1838).*’" 

IS JO. Ariz—Slate v Wood, 43S P2d 8S7, 860. 7 
AnzApp 22 

HOE. 

Phrases: 

An implement, consisting, m its com¬ 
monest form, of a thin flat blade set 
traversely on a long handle, used for 
weeding, loosening the earth around 
plants, etc., a one-horse tillage imple¬ 
ment for cultivating between the rows 
of vines, bushes, and the like 

1S.50. U S —Allied Wheel Products v Rude. C A 
Ohio. 206 F 2d 732, 758 

Matching hoe dcecrlbed 

US-Allied Wheel Producu v Rude, C A Ohio. 206 
F 2d 752, 759 

Rotary hot d e ec ribed 

us— Allied Wheel Product v Rude. C A Ohio. 206 
F 2d 752. 75S 

The verb ^^to hoe” is defined as 
meaning to dig, scrape, clean, or the 
like, with a hoe; also, to clear weeds, 
or to loosen or arrange the earth 
about, with a hoe.'^^' 

tS.81. US-AII-cd Wheel Producti v Rude, CA 
Ohm. 206 F 2d 752 758 

22. Other phrasei 

(I) “FertI hogH" arc wild aninuib and by salute title 
to theec animate k in the Male —Key v State, Tenn, 
384 SW2d 22. 24. 215 Tenn 136 

HOIST. As applied to a flag, the 
"hoist” w the height as opposed to the 
horiaontal length of it.’^ ’ 

27.1. Ohm—Butcher v Churchill. App, 159 ME 2d 
620 622, S5 ALR2d 689 
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me 466 
At a Noun 

The term is sometimes applied to 
any ruling of the court during trial."' 

33.1. Waah-Beewar v Bear. 246 P 2d 1110. 1111. 
41 Wash 2d 37 

At a Verb 

34. US —CJS epMUed la Kedenck v Heintricinan, 
DC Alaska. 132 FSupp S82. 583, 15 Alaska 582 

38. Similarly defined 

(1) 'Hold" meanA to maintain or sustain, to poasen, 
to keep, to retain —Stngas v Durham Life Ins Co, 73 
SE2d 788. 790, 236 NC 734 

(2) To possns, to control, to direct the operaiion& 
of. to keep —Kedenck v Heintzleman. D C Alaska 
132 FSupp 582. 583. IS Alaska 582 

39. N H ~CJ.S. cited ia Petition of Public Service 
Co. 75 A 2d 786. 788. 96 N H 310 

—Technical Sente. 

44, K.y—Rath v North Bntish A Mercantile Ir^ 
Co . 246 S W 2d 990. 991 

Nev —In re Devincenzt s Estate. 190 P 2d 842, 848. 65 
Ntv 158 

46. Similarly eapretsed 

To own or possess—State ez rel Nicolai v Nolte, 
180 SW 2d 740, 741, 3S2 Mo 1069 

47. Mo —Stale e% rel Nicolai v Nolte supra, n 46 

48. Similarly defined 

(1) "Hold" means to ri.tain the ownership or control 
of, to keqi az one's own to own or control, to possess or 
occupy—Van lengen \ 1own Bd of Onondaga, 253 
N Y S 2d 865, 868 869 44 Misc 2d 479 

49. N H —C J S died la Petition of Public Service 
Co , supra n 39 

50. Mo—State ex rel Nicolai v Nolte, supra, n 46 

51. Mo—State cz ret Nicolai v Nolte, supra, n 46 

53. Similarly defined 

(I) "Hold* means to pouets in virtue of a lawful 
title —Hendley v Perry, 47 S E 2d 480, 483. 229 N C 
15 

pate 467 

60. U S —Howell V ComitiiMUoner of Internal Reve¬ 
nue, C C A Tez, 140 F 2d 765, 767 

"Hold” has been held to be synon¬ 
ymous with "maintain,”^' and "pos¬ 
sess ” 

60.1. N Y —City of New York v Long Island R Co, 
289 N Y S 217. 219. 248 App Div 820 

60.2. Ky -Bingham s Adm'r v Com, 244 S W 2d 
781, 196 Ky 318 

Cal —In re Coe's Estate, 202 P 2d 1022, 1024, 33 Cal 2d 
502 

Held 

61. No GoaaoCatioa of time 

Or —Holman Transfer Co v Qiy of Portland, 250 P 2d 
929. 930. 196 Or 551 

63. Ill —People ex rel Oibaon v Cannon, 357 N E 2d 
1180, 1182. 2 III Dec 737, 65 III 2d 366 

66 . Similarly et prm e d 

(1) As applied to {Uoperty. the word "held" is a 
technical one embracing two ideas, that of actual posses- 
aion of some sulyect of dominion or pn^^y. whI that 
of bang invested with kgai title of right to hold on 
claim such possctaion —in rc Coe’s Estate. 202 P 2d 
1022. 1024, 33 Cal 2d 502 

(2) The word "held" n commonly uaed to deaenbe 
the ownerahip ofan interest in property either poiaened 
or controlled by the owner —South Coast Lumber Co 
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V Stale Tax Cominniian. 40} P2d 114, 71S. 240 Or 
636 

It has been said that the word 
"held” ordinarily means owned, but it 
does not ordinarily mean any partieih 
lar user.**’' 

67.1. Minn -State v Ritschd, 20 N W 2d 673> 671, 
220 Mmn 578. 168 A LR 274 

64. Ill —People ex rel Gibson v Cannon. 357 N £ 2d 
1180, 1182, 2 111 Dec 737, 65 ill 2d 366 

The word "held” may connote a 
state or degree of physical restraint.*** 

69 J. Ill—People ex rel Oibson v Cannon, 357 
NE2d 1180, 1182, 2 III Dec 737, 65 III 2d 366 

"Purchasing” has been distinguished 
from "holding.”"' 

73.1. Pa —Leazure v Hillegas, 7 Setg A R 313. 319 

Holding, 

76. NC—Burney v Holloway, 36 SE2d 5, 8, 225 
NC 633 

The word, often used in the plural, is 
also defined as meaning property in 
general, especially stocks and bonds; 
land, or a piece of land, particularly 
land held of a superior.^*' 

76.1. NC—Burney V Holloway, supra, n 76 

Phrases, 

73. Phmci coBitraed 

(7) ’ Hokte ofTice." held applicable to offteial-eteci — 
State ex rel Bland v $t John, 13 Sold 161, 166, 244 
Ala 269 

(8) "Hold It " The phrase "hold it" n generally 
accepted to mean Mop or cease whatever is beuig done 
—Texas A N O R Co v Oraoe, Tex Qv App, 204 
S W 2d 857. 858 

(9) "Hold order" is an informal demand by one 
exercising puUic autbonty for the possession of a person 
already in lawful custody of another —State v Milner. 
Ohio, 149 NE2d 189, 190 

80. PhraMS coMtnwd 

(11) "Holding ofllce" held to include qualifying for. 
and entering into, the ofTIce and assuming its obligationi 
and Its powers —State ex rel Bland v St John, supra, 
n 78 

(12) "Holding lime." construed as refemng to the 
length of a telephone conversatton —Pennsylvania Tele¬ 
phone Corporation v Pennsylvania Public Utility Com¬ 
mission. 33 A 2d 765, 766, 768, 153 Pa Super 316 

HOLDDOWN. A "holddown” ia the 
imposition by the Interstate Commerce 
CkimmiBsion of a maximum increase on 
a rate below the full level of the gener¬ 
al increase * 

81J. DC-Asphalt Roofing Mfti Aat’n v ICC. 
567 F 2d 994. 1000. 186 US App DC I 

HOLDER. 

W 408 

86. HcWlaclided 

(5) One in possession of chose in action as asaignee of 
former owner thereof—Schwarz v Avery, 31 A 2d 916, 
919, 920. 113 Vi 175 

(6) Successor bank —Dilbw v Stafford, 25 S EM 
330. 331. 181 Va 483 

Phrases 

89. Plunsoi co w tn i td 
(8) ' Holder for valueHoffer v Eastland Nat 
Bank. Tex Civ App. 169 S W 2d 275. 279 
See aho Bilte and Notes $ 301 et aeq 
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Phmses 
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fS, Phrsfet coaftrued 

(7) “Potato hole" i*! a dugout. covered by a mound 
supported by boards or stones, in which potatoes are 
stored and protected from freering—Bowling v Com, 
i«l S W 2d 942. 943, 290 Ky 433 

(g) ’ The hole" is the prison term for solitary‘confine¬ 
ment tell —Roberts v Pepersatk, D C Md, 256 F Supp 
415, 419 

HOLIDAY. In a nautical sense, a 
spot left untouched by the brush in 
painting, tarring, whitewashing etc.'^’® 

96J0. New Standard D 

U pipe Industry 

Holes in coating placed on underground pipe to re¬ 
tard corroaion are called "holidays’ —Stearns \ Tinker 
a Raaor. DCCal. 108 F Supp 2^7. 218 

Holidty detector 

An apparatus which detects or discovers the holes or 
defects in coating on pipes which are to be placed 
underground —Steams v Tinker & Rasor supra 

HOLIDAYS 

§ 1. Definitions and Distinctions 

ptgedlO 

2. Conn —C J S cited in Lamberti v City of Stam¬ 
ford 40 A 2d 190. 192. ni Conn 396 

Scope of term geserally 

Cal—UulHsth V Roberdo 277 P2d 9 41 C 2d 702 
4. Cal —CJJS cited in Maiidel v Hodges, 127 Cal 
Rptr 244, 251, 54 C A Id 396 90 A L R Id 728. 
app after remand 135 Cal Rptr 269, 92 C A Id 
747, app after remand 183 Cal Rptr 702, 131 
C A 3d I, heanng gr 

In some jurisdictions holidays are 
classified as those enumerated by the 
legislature, those designated by the 
President or Governor, and those ap¬ 
plying only to special classes of busi¬ 
ness or persons ^' 

4.1. Cal —Francis v Superior Court in and for City 
and County of San Francisco. 137 P 2d 23, 68 
Cal App 2d 643 

§ 2. Creation and Designation 

Library References 
Holidays et seq 

12 . Memorial day recognised 

Ha —City of St Petersbuig v Division of Administra¬ 
tion, Stale Dept of Trantp, App. 276 So 2d 229 
La —State Through Dept of Highways v Oifford-Hill 
a Co 119 So 2d 445, 239 U 506 
Pa —Department of Highways of Com of Pa v Penn 
sylvania Public Utility Commission, 149 A 2d 352, 
189 Pa Super Ml 

Tex —Suarez v Brown, Civ App, 414 S W 2d 537, err 
ref 

UMotai*S birthday aot recogaiaad 

La —fniersiaie Oil Pipe Line Co v Fnedman, App. 
117 Sold 700—Hulin v Hale. App. 137 So 2d 
709 

(1) Recognized 

Ohuv-Kilfore v Krubach 192 N E2d 664. 117 Ohio 
App 419 

Waahigi8ofi*8 birthday recogaiaed 

OhMt-Kilgore v Krabach. 192 NE2d 664, 117 Ohm 
App 419 


Memorial day aot recognisad 

Ala —Underwood v Brantley, 191 So 2d 220, 280 Ala 
215 

12. Federal etatute iaappUcable to elates 

La —Consolidaied Marketing, Inc v Buai, App, 256 
So 2d 695 

Statutory Uat for comiucrciai and baakiag gur- 
poees only 

Ala —League of Wom«i Vrrters v Renfro, 290 So 2d 
167. 292 Ala 128 

Town code valid 

NY—People v Pergament. 387 NYS2d 791. 87 
Mific 2d 1098 
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15. La —Brown on Behalf o( Slate v Bernard, App. 
174 Sold 127 

Conetitutional 

Cal —Mandel v Hodges. 127 Cal Rptr 244, 54 C A Id 
396. 90 A L R 3d 728, app after remand 153 Cal 
Rptr 269, 92 C A Id 747. app after remand 183 
Cal Rptr 702, 111 C A Id I. heanng gr 

16. Declaration of days for mourning does not 
create public Holidays 

N Y -Schmidt v Christ, 148 N Y S 2d 473 75 Misc 2d 
947, affd 147 N Y S 2d 950. 42 A D 2d 963 

A day of religious observance is not 
to be deemed a public holiday unless so 
proclaimed by the President or the 
Governor 

16.5, N Y —Bloom v New York City Transit Au 
thority. 240 N Y S 2<J 124. 19 A D 2d 521 

UaeonstitutiooMl 

Cal —Mandel v Hodges. 127 Cal Rptr 244, 54 C A 3d 
596 90 A L R Id 728, app after remand 155 Cal 
Rptr 269, 92 C A Id 747, app after remand 181 
Cal Rptr 702 111 C A 3d I, hearing gr 

17. Ohio—Lcibrock v Bnggn, 134 NE2d 392, 99 
Ohio App 452 

However, Saturday has been held to 
be a legal day,’’ * but in some junsdic- 
tions in certain places Saturday is a 
full legal holiday 

17.1. La —Riverside Transfer Co v Service Drayage 
Co, ns So 79. 16 La App 621 

Saturday not legal holiday for all purpoaes 

Tex —Riggs V Bartlett, Civ App, 286 S W 2d 669, err 
ref no rev err 

Va—Couvni v Com. 47 SC 2d 391, 187 Va 506 

Saturday not legal holiday 
Ark —Parnsh Emo Service Center v Adams, 374 
S W 2d 468. 237 Ark 560 

17.2. Ala —League of Women Voters v Renfro, 290 
So 2d 167, 292 Ala 128 

La —Coney v Coney, 48 So 2d 902, 218 La 218—Ball 
v Campbell. 62 So 2d 621. 222 U 399 
19. Tex—Suarez v Brown, CivApp, 414 S W 2d 
537. err ref 

§ 3. Operation and Effect of Desig¬ 
nation 

Library References 
Holidays et seq. 

Pi«e412 

23. Oki -’-CJS auoCad in State ex ret Sizemore v 
State Election Bd. 217 P 2d 805, 807, 203 Okl 1 
25. Okl —CJii auoted la State ex rel Sizemore v 
State Election Bd . supra, n 23 
29. Va-Cousim, v Com, 47 SE2d 391. 187 Va 
506 


§ 4 . -Private Acts and Transac¬ 

tions 

31. Mo—Bullock v Peoples Bank of Holcomb, 173 
SW2d 753. 351 Mo 587 

Okl—Meyer v World Concrete, Inc, 431 P2d 403 
RI-C W Stuart & Co v Pezza. 135 A 2d 261. 86 
Rl 383 

Tex —Riggs v Bartlett, Qv App, 286 S W 2d 669, err 
ref no rev err 

Saturdnyf 

La —James W Crumb. Inc v Spmnen App, 230 So 2d 
749 

Va—Cousins v Com 47 SE2d 391, 187 Va 506 

Municipal prohibition 

Ga —Watson v Mayor, etc of Thomson, 42 S t 747, 

116 Ga 548, 94 Am St Rep 137 59 L R A 602 
Mith —Amentans Uikted for Separation of Church and 
State V Kent Co6nty, 293 N W 2d 723, 97 Mich 
App 72 

12 CJ p 926 note 70[a] 

Reasonablencn of ordinance 

NJ—Amodm v Board of Comrs of Town ol West 
New York. 43 A 2d 889. 133 N J Law 220 

32. La —State ex rel Madcre v St John the Baptist 
Parish Democratic Executive Committee, App, 73 
So 2d 211 

Minn —Kantack v Kreuer, 158 N W 2d 842, 280 Minn 
IM 

33. Anz —Moody v Vans Gila Gin Co , 361 P 2d 
541, 89 Anz 280 

La —Slate ex rel Maden v St John the Baptist Pansh 
Demcx.ratic Executive Committee, supra, n 32 
NJ—Amodio v Board of Com’rs of Town of West 
New York. 43 A 2d 889, 133 N J Uw 220 
NY—People v Pergament, 387 N Y S 2d 791, 87 
Misc 2d 1098 

34. Statute not violated 

Mich —Americans United for Separation of Church and 
State v Keni County 293 N W 2d 723, 97 Mich 
App 72 

35. Saturday 

NJ—Mercer County Park Commission v DiTullio 
Plumbing & Heating Co, Inc . 352 A 2d 264, 139 
N 3 Super 36 

§ 5. -Judicial Proceedings 

page 413 

38, DC —Campbell v US , Mun App. 65 A 2d 191 
Fla—CJUS cited in Farrell v Bendix Corporation, 232 
So 2d 419, 420 

Ga—Parker v Mayor, etc, of Savannah, MS S£2d 
555, 216 Ga 210—CJS cited in Moore v Dear- 
ing. 118 S F 2d 366. 368, 216 Ga 596, 85 A L R 2d 
591 

La —State v Fnerson. 302 So 2d 605 
Mont—Miller v Emerson, 186 P2d 220, 120 Mont 
380 

N H -CJ.S. cited In Urocheile v Birch, 96 A 2d 573. 
574, 98 N H 190 

Ohio—Dursa v Dursa, App, 150 N F 2d 306 
Tex—Housing Authonty of City of Dallas v Black¬ 
man. Civ App. 254 S W2d 548. affd 254 S W2d 
103, 152 Tex 21—London v Chandler. Civ App, 
400 S W 2d 862, err rtf no rev err, 406 S W 2d 
203—Koehler v Pioneer Am Ins CD . Civ App. 
425 S W 2d 889 

W Va -Means v Kidd, 67 S E 2d 740. 136 W Va 514 

Saturdaye 

(I) Va —CouMns v Com, supra, n 31 
(3) Other matters 

U S —Muse v Freeman. D C Va, 197 F Sun> 67—In 
re Atlas Sewmg Centers, Inc, DCVa. 336 
FSupp 684. CA, afld 461 F2d 1002 
Cal-People v Lee, 83 ai Rptr 715. 3 CA3d 514 
U -Hebert v Spano, 98 So 2d 199, 233 U 813. conf 
to. App. 101 So 2d 713 
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Tex —Riggs V B«rtlett, Civ App, 286 S W 2d 669, err 
ref no rev err Angelina County v McFarland, 
374 S W 2d 417 

49. Wit-Renners v State, 143 NW2d 325, 31 
Wu 2d 437, cert den 87 S Q 328, 383 U S 980, 
17 L Ed 2d 442 

ArraiguMat 

N Y —People v Darling, 269 N Y S 2d 173, 23 A D 2d 
791 

50. US—US v 329 22 Acres of Land. More or 
Less, in Brevard County, State of Fla, D C Fla. 
307 FSupp 34 afTirmed 418 F2d 331 

Fla—Collins Avenue A Ocean Inv Co v Crawford, 
134 So 211, 114 Fla 469 

Piwe414 

52. D C —Campbell v U S, supra, n 38 

57. Rule inipplicable to election contest! 

U-O'Keefe v Burke. 78 So 2d 163, 226 U 1039 

Minn —Lebens v Harbeck, 243 N W 2d 128. 308 Minn 
433 

Writ of possession 

Ala—Jones v State. Cr, 280 So 2d 801. 30 Ala App 
541, cert den 280 So 2d 803, 291 Ala 783 

58. Minn —Lebens v Harbcck, 243 N W 2d 128, 308 
Minn 433 

59. WVa—Baggs v Freiberger, 83 SE 2d 841, 140 
WVa 360 

61. Appeals 

Minn —Andrusick v City of Apple Valley, 238 N W 2d 
766 

65. Conn —Lamberii v City of Stamford, 40 A 2d 
190, 131 Conn 396 
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78. U S —Skolnick v Hallett, C A III. 350 F 2d 861, 
cert den 86 S Cl 580, 382 U S 996, 13 L Ed 2d 
482, reh den 86 SCt 903 383 US 922 IS 
L Ed 2d 679 

Ala —Smith v State. 33 So 2d 202, 36 Ala App 209, 
cert den 53 So 2d 208, 236 Ala 444 

Ohio—Dursa v Dursa, App, 130 N E 2d 306 

79. Comraencenient of trial 

(3) Other cases—State v Ledel, 30 So 2d 830, 211 

La 769—Slate v Sears, 55 So 2d 881, 220 La 103 

80. Mont —ChI,S cited in Miller v Emerson, 186 
P2d 220, 222, 120 Mont 380 

Wash —State v Snider. 422 P 2d 816, 70 Wash 2d 326 

Waiver 

Wh —Sutc V Wimberly. 198 N W 2d 360, 33 Wis 2d 
437 overruling any holding to contrary in Lampe v 
Manning (1873), 38 Wis 673, and Milwaukee Har 
vester Co v Teasdale (1895), 91 Wis 59. 64 N W 
422 

86 . La—State Through Dept of Highways v Gif- 
ford-Hill A Co, 119 So 2d 445, 239 U 506 

Tex-Philpot V State 332 SW2d 323. 169 TexCrR 
91 
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94. Ga—Jeaup Carpet Factory Outlet, Inc v Ken 
arpets of UOrange. Inc. 233 S E 2d 684, 142 
OaApp 301 

Tex —London v Chandler. Civ App, 400 S W 2d 862, 
err ref no rev err 406 S W 2d 203 

Judgneat entered 

Tex -Angelina County v McFarUnd. 374 S W 2d 417 

§ 6. — Official Acts 

99. Okl —Stale ex rel Sizemore v State Election Bd, 
217 P2d 803. 203 Okl I 

1. NY —Westchester County v Westchester County 
Civil Service Emp Ass'n, Inc, 378 N Y S 2d 932. 
83 Misc2d 231 

2. Okl —State ex rel Sizemore v State Election Bd , 

217 P2d 803. 203 Okl I 
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Pablicatien 

Neb—Hollstein v Adams. 194 NW2d 216. 187 Neb 
781 

HOLLOW. 
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3. Similarly defined 

Wash —Ochampaugh v JCity of Seattle. 588 P 2d 1351. 
1339, 91 Wash 2d 314 

7. Minn—CJS quoted at length in Kantack v 
Kreuer, 158 NW2d 842, 844. 280 Minn 232 

HOLLYWOOD. A geographitjal 
name of a (iistrict within the city of 
Los Angeles 

Cal—Jackman v Mau. 177 P2d 599, 605, 78 Cal 
App 2d 234 

HOLOGRAPH or OLOGRAPH. 

12. Mont—In re Irvines Estate, 139 P 2d 489, 114 
Mont 577, 147 A L R 882 

Similarly expressed 

(1) The derivative and applied meaning of word "ho¬ 
lograph" indicates an instrument written entirely in 
handwnting of maker—In rc Goodman's Will, 50 
S F 2d 34, 35. 229 N C 444 

13. Derivation 

It IS a combination of the Greek words ‘holds" 
meaning all complete whole, and “graphos" signifying 
something written a writing—1.. re Irvine's Estate, 
supra, n 12 

HOLOS A Greek word meaning all, 
complete, whole 

Mont—In rc Irvine s l slate, supra, n 12 

HOME. 
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23. Mich —C J.S quoted in In re Scheyer’x Estate, 59 
N W 2d 33. 36. 336 Mich 645, 38 A L R 2d 835 

Ohio— CJ S quoted in Cross v Motorists Mut Ins 
Co, 90 N E 2d 166, 167, 88 Ohio App 113 
Word of common understanding, and not of art 
DC—Byrd v US, 312 F 2d 357. 358, 114 U S App 
DC 117 

As defined in Restatement of Law 

U S —Laraia v U S . DC Mass. 232 F Supp 602, 604 
Me—Guilford Trust Co v Milo Community Hospital, 
Me. 227 A 2d 612, 615 

24. Mich —CJf S quoted in In re Scheyer’s Estate, 
supra, n 23 

Ohio—CJ jS quoted in Cross v Motorists Mut ins 
Co. supra, n 23 

Va —CJ S cited in White v White, 31 S E 2d 558. 562, 
183 Va 239 

25. Mich —C J S quoted, in In re Scheyer's Estate, 
supra, n 23 

Various connotations of the word 

(12) Broad enough to include land on which house 
stands —Seismic Explorations v Dobray, Tex Civ App, 
169 S W 2d 739. 744 

(13) The word ‘‘home” has many implications It 
has been immortalized in song and story Men and 
animals have an instinctive idea of its meaning The 
todding infant knows a yearning for the place which he 
conceives to be his home Domestic animals instinctive¬ 
ly yield to the longing to return to their abiding place — 
While v White. 31 SE2d 358, 562, 183 Va 239 

(14) “Home" implies the exercise of the exclusive 
pnvilege ol selection by an individual —Ex parte Mul¬ 
lins. 174 P 2d 790. 804, 26 Wash 2d 419 

(15) Home is sometimes used to refer to the particu¬ 
lar place in which one was bom or reared—In re 
Montgomery’s Estate. 42 N W 2d 923, 924, 257 Wis 
223 

(16) The word “home" has many meanings when 
used in legislation, depending on the purpose of act 
Thus It may refer to particular spot, or to the whole 


country, to residence or domicile, or to place of busmcM 
as, for example, a tourist home—Alexander v Neal, 
110 N W 2d 797. 799. 364 Mich 485 

Eleneoti 

(1) Throughout the definitions of “home" run the 
thought of permanence of a place to which one returns, 
a place where one intends to remain, a haven or domi- 
cike, and suggested too s the thought of one unit or one 
place mas contrasted with several One cannot be 
permanently located in more than one place, one cannot 
be domiciled in more than one place, one cannot intend 
to remain for an extended period of time in more than 
one place —In rc Scheyer's Estate's 59 N W 2d 33, 36, 
336 Mich 645, 38 A L R 2d 835 
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26. Mich — CJ£ quoted In In re Scheyer's Estate, 
supra, n 23 

Ohio—CJS quoted in Cross v Motonsts Mut Ins 
Co. suprs, n 23 

Tex—Sanchez v Brandt, Civ App, 567 SW2d 2S4, 
258 

Similuriy expressed 

(I) Anz—Maryland Cas Co v Hoffman. 252 P 2d 
82. 85. 75 Anz 103 

(3) Other statements of similar import 

US—Auler v Melrose. DC 111, 102 FSupp 28. 30 
Iowa—In re Zang's Estate, 123 NW2d 883, 887, 253 
Iowa 736 

Pa—In re Stabile, 36 A 2d 431, 452, 348 Pa 587 
Vi —Hoadley v Hoadley, 39 A 2d 769, 773, 114 Vt 73 

(4) Whether any structure, even a house, is a home 
depends upon whether it is the dwelling place of a 
person of persons Even though it may be constructed 
of palm leaves, carboard, of discarded corrugated roof¬ 
ing and only large enough to shelter one person, if a 
person dwells therein it is h» home It is the dwelling 
therein that charactenzes it as a home, not its size nor 
Its facilities — Maryland C^s v Hoffman, 232 P 2d 
82. 84, 75 Anz 103 

27. Mich —C J S quoted in In re Scheyer's Estate, 
supra, n 23 

28. Anz—Maryland Cas Co v Hoffman, 252 P2d 
82 85, 75 Anz 103 

Mich —C J S quoted in In re Scheyer $ Esute, supra, 

n 23 

Ohio—C.JS quoted in Cross v Motonsts Mut Ins 
Co, supra, n 23—In re Niesen's Estate, 103 
N E 2d 24, 26 

Similsr defiiiitions 

(4) Home refers to the house in which one lives with 
his family, together with land upon which it is located 
—in re Montgomery's Estate, supra, n 24 

(5) Word “home' means one's own dwelling place, 
the habitual abode of one’s.family, the social unit 
formed by a family residing together in one dwelling, 
the influences or environement ol such a home, and an 
organized center of family life —In re Morgan's Estate, 
228 N Y S 2d 36. 37, 38. 34 Misc 2d 279 

(6) Abode at principal place of business or employ¬ 
ment 

US—Jones v C I R. C A Tex, 444 F2d 508, 509 
More tiuui bouse 

One's “home" is something more than a house in 
which he lives and it includes surrounding grounds, 
buildings such as garages, sterhouses not others used in 
connection with occupancy of the property and many 
other things to the fancy of the owner—In re Mar¬ 
shall’s Estate, 198 N YS2d 533. 336, 337, 22 MiscZd 
303 

29. US—James V US, C A Nev, 308 F2d 204, 206, 
207, 208 

Mich —CJ.S quoted in In re Scheyer's Estate, supra, 
n 23 

Ohio—CJS quoted iu Cross v Motonsts Mut las 
Co, supra, n 23 

30. Mich—CJ.S quoted ia In re Scheyer's Estate, 
supra n 23 

Sentiment as element 

A man's “home" is his habitation, his place of abode, 
his domicile as specifically located in a given are in 
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•ddiiMn. there is the cktneni oT sentiment which An¬ 
imates the imaie with the breath of family aflcction and 
the fenile warmth of hospitality shared with fneods. 
and endows it with oomflMi in aflltciion. with respite 
from care, and the promise of pleasant repose 
Me -^uiMbrd Trust Co v Milo Community Hospital. 
Me. 227 A 2d 612. 615 

Mokate upon Information of Reardon v Mueller. 

MoApp. 3S8SW2dS3. 37. 58 
3U Mich—CJ.S. t aa t e d to In re Schyer's Estate, 
supra, n 23 

Ohio—CJ jB. naotod to Cross v Molonsis Mut Ins 
Co, supra, n 23 

Stodlarly exproMd 

A *1iome” u not a aleepuig room alone, but includes 
the ptaoes where one eats, bathes, reads, visits, rests, 
throws off cares of business, and surrenders to his desire 
for creature comforts and human associations—In re 
Morgan's Estate. 228 N Y S 2d 36. 38, 34 Misc 2d 279 

33. US—James V US. DCNev. 176 FSupp 270, 
273 

Mich —CJ.S. guoto4 to In re Scheyer s Estate, supra, 
n 23 

Ohio—CJ.S, quoted to Cross v Motonsts Mut Ins 
Co, supra, n 23 

WiMft trade or busiiioee to located 

Ordinarily a man maintains his home m the city or 
loeabty whm he carries on his trade or business —Co¬ 
burn v C I R. CCA 2d 138 F2d 763. 764 

No iateat to change 

(I) That IS a man's home which, for the time at least, 
he 6on not contemplate changing, and which he expects 
to retain, unless some event, not then in view may make 
it desirable or necessary to give up —Welch v Whelp- 
ley. 28 N W 744. 745, 62 Mich 13—In re Scheyer's 
Estate. 59 N W 2d 33, 37. 336 Mich 645, 38 A L R 2d 
835 

Where daty to located 

The place where one has his principal place of duty 
and whim he has an abode while pursuing such duty — 
Cockrell v C I R, C A Mo. 321 F 2d 504, 507 

33. Mich— CJ.S. euotad to In re Scheyer's Estate, 
supra, n 23 

34. Mich—CJJS euotad to In re Scheyer's Estate, 
supra, n 23 

Ohm—CJS. quoted to Cross v Motonsts Mut Ins 
Co, supra, n 23 

H em e ia fecua of domestic affoettoae; (home » where 
the heart is) 

Me —Guilford Trust Co v Miki Community Hospital, 
227 A 2d 612. 613 

35. ^Homc” hcM to iBclode 

(8) It comprehends, in addition to shelter, available 
pabiaMe food and congenial companionship —Bnnkley 

V Ration, 149 P 2d 261. 263. 194 Okl 244 

(9) Household goods, and not merely roof and walls 
—In re Schwartz' Estate, 71 A 2d 831, 833, 166 Pa Su¬ 
per 459 

(10) A garage—In re Niesen's Estate, Ohio Prob, 
103 NE2d 24, 27 

(II) A person’s “home" ordinarily is the place where 
he resides and such could be an apartment, a house or 
Other type of dwelling and when directed to a house, the 
term incitidm not only the structure and the land upon 
which It is situated, but also any yards and grounds and 
any prage or outbuildings which make up a residence 
—In re Sandeisfeld's Estate, 9 Cal Rptr 447, 449, 430 
187 CA 2d 14 

(12) Any appurtenances which contnbute to enjoy¬ 
ment and convenience of estate as an abode —Carlisle v 
Carlade's Eaiaie. Miss., 232 So 2d 894. 895, 896 
(|}> Personalty as well u realty 
Nev—Hartford Ins Group v Statewide Appliances. 

. Inc. 484 P 2d 369. S7Q, 87 Nev 195 

3^ H«M Ml to iMlide 

(3) House trailer used (o facilitate the iransportalMUi, 
receipt, and possession of contraband opium —Biasotii 

V Ctorfcc. OCR I. SI FSupp 608, 610 


(4) A penitentiary—Orent v Equitable Life Assur 
Soob of US, SI N YS2d IIS. 118, 268 AppDiv 299 

38. Mo—Slate Upon Information of Reardon v 
Mueller. Mo App, 388 S W 2d S3, 57. 58 

39. Md—Jones v Holloway. 36 A 2d SSI. 553, 183 
Md 40. 152 A LR 933 

More conprehtBfiuu than *iKMise** 

Tex—Seiunic Explorations v Oobray, supra, n 25 

40. Not nMcnnrily gynoitymoM 

Waah —In re Moore's Estate. Wash, 415 P 2d 653, 656, 
68 Wash 2d 792 

Other terms have been held synon¬ 
ymous or have been compared or dis¬ 
tinguished/^ ' 

42.1. Hotifchold held lynoiiyinoui 

US—Gaston v Gardner, DCSC, 247 FSupp 441, 

443 

N M —Anaya v Foundation Reserve Ins Co, 414 P 2d 
848, $49, 76 N M 334 

Homeitead not neceeitrily lynonynHNu 

Tex —West v Austin Nat Bank, Tex Civ App, 427 
S W 2d 906, 912, err ref no rev err 

Home rule. 

44-48. Similarly exprMaed 
U—Fernandez v Alford. 13 So 2d 483, 489, 490, 203 
U III 

Other phrases: 

46. Phraset construed 

(21) A “rest home" furnishes a dwelling place for 
patients or occupants and may also furnish services of 
nursing and medical care and attention —West v Con¬ 
rad. CACat, 177 F2d 252, 254 

Additional phrases are set out in the 
note 

46.1. Phraaef 

(1) "To have one’s home" held equivalent to “re¬ 
side"—Leroux v Industrial Acadeni Commission, 35 
P 2d 624, 626, 140 ai App 569 

(2) "Home trailer" Two wheel metal automobile 
trailer, 12 to 14 feet in length, which was equipped with 
Venetian blinds, screened svindows, screen door, and 
sleeping faalities, was home trailer—Potheir v New 
Amsterdam Cas Co, C A N C. 192 F 2d 425, 426, 31 
A L R 2d 295 

(3) "Tourist home "—Woods v Polino, DCWVa, 
86 F Supp 630, 653 

(4) “Speculative home" means simply a home buill 
with expectation of selling it at cost plus a proru and of 
the type and price of homes then generally being built 
and sold in the area —Rivers v Beadle, 7 Cal Rptr 170, 
173, 183 C A 2d 691 

(5) "Mobile home" is nothing more or less than an 
automobile house trailer, and both are designed and 
built as a moveable family dwelling —Qty of Rutland v 
KeifTer, 205 A 2d 400. 403, 124 Vt 357 

(5a) Home which rested on permanent foundation, 
with wheels detached, was not “mobile home" —Doug¬ 
lass Tp V Badman. 213 A 2d 88. 89. 206 Pa Super 390 

Mobile home 

(1) An automobile house trailer—City of Rutland v 
KeifTer. 203 A 2d 400, 403, 124 Vt 357 

(2) “Mobile home" is dwelling or abode where people 
live—Reetz v Ellis, 186 So 2d 915, 918, 279 Ala 433 

(3) Mobile home rcMing on foundation noth its 
wheels detached svas not "mobile home "-Douginas 
Tp v Badman. 213 A 2d 88, 89, 206 Pa Super 390 

(4) “Mobile home" even aAer being placed upon 
foundation was “house trailer" —Mobile Home Owners 
Protective Ass'n v Tosvn of Chatham, 305 N Y S 2d 
334. 335. 33 A D 2d 78 

PrcfiMN’icBted hone 

(I) Ont having svallx, partitions, floors, ceilings, 
and/or roof composed of sections or pends varying in 
size which have been fabneated in factory prior to 
erection on building foundation, this is in contrast to 
conventionally built home which is constructed piece by 


piece on the site—National Homes Corp v. Lester 
Industnei. Ind, DCVa. 293 FSupp 1025, 1031 

HOMESITE. 

PW421 

A location suitable for a home. 

Ohio-Vekoske v Oevdand Trust Co, 79 N E 2d 356, 
359, 81 Ohio App 511 

HOMESTEADS 

§ 1. Definition 

Library References 
Homestead et seq. 

W430 

1. Hawaii—CJ,S. qaoCed to In re Taxes of Johnson. 

356 P2d 1028, 1037, 44 Haw. 519 
Neb —S H Melville Lumber Co v Maroney, 16 
N W 2d 527, 145 Neb 374 

NC—Boyd V Brooks, ISO SE 178, 197 NC 644 
Tex —C JJ5. qnotad to Oann v Montgomery, Civ App, 
210 S W 2d 255, 258, err rtf no rev err 

Other definltioiii 

(2) Neb -Smith v Wade. 100 N W 2d 770. 169 Neb 
710 

(7) Additional definitions 

Anz —In re Stanger's Estate, 257 P 2d 593, 75 Anz 
399 

Tex —Anderson v Bundick, Civ App. 243 S W 2d 318, 
err ref no rev err 

2. Cal —Keyes v Cyrus, 34 P 722. 100 Cal 322, 38 

Am St Rep 296 

Ky —Kelly v Kelly's Ex'r, 186 S W 2d 902, 904, 299 
Ky 861, 138 A LR 792 

3. Cal —Gregg v Bostwick, 33 Cal 220, 91 Am Dec 

637—Robson v Meder, 151 P2d 662, 663, 66 
Cel App 2d 47 

4. Cal —Keyes v Cyrus, supra, n 2 

Okl —Matter of Wallace's F^tate. 648 P 2d 828 
Tex —CJJS. dted to Cade v Dudney, Civ App, 379 
S W 2d 370, 372, err ref no rev err 

5. Homestead as lead 

(2) Other matters 

US—In re Bell, DCOr, 181 FSupp 387 

6. Similar deflaitioiis 

U S —In re Neale. D C Tex. 274 F Supp 969 

§ 2. Origin of Homestead Right and 
Purpose of Homestead Laws 

pate 431 

13. Tex-CJ,S btock letter amnary qwitod In 
Oann v Montgomery, Civ App, 210 5 W 2d 255, 
237, err ref no rev err 

How erolved 

Tex -10l8-3rd St v State, Ov App. 331 S W 2d 430 

14. US-ln re Bdl. DCOr. 181 FSupp 387 
Mo—Wyatt v Bauer, App. 332 S W 2d 301 

16. U S-Tories V Kemp, CCA Okl, 144 F2d 478— 
Karbs v Bouse. 154 P2d 968, 195 Okl 23—US 
Nat Bank of Portland v US. DCOr, 188 
FSupp 332 

Cal—Viotti V Oiomi, 41 Cal Rptr 343, 230 C A 2d 
730 

Okl —Ked V Jones. 413 P 2d 549 
Tex -CJJS dted to Allen v Monk. 505 S W 2d 523, 
524 

18. Nev —1 H Kent Co v Mdler, 366 P 2d 52a 77 
Nev 471 

Wash -CJS. quoted at Imglk to Clark v Davis. 226 
P 2d 904, 90S, 17 Wash 2d 850 

19. U S —In re Caretens. Bkrtcy Iowa, 8 B R 524 
Ala—CJJS dted to Walker v Hayes, 28 So 2d 413, 

415. 248 Ala 492 
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Mo -CJ.S. dltdl ta Owen v Riffie. 323 S W 2d 76S 
769 

20. US—Wetizner v U.S, C A Fla . 309 F 2d 4S. 
cert den 83 SO 727. 372 US 913, 9 L.Ed2d 
720—In re Davis, D C Mich , 329 F Supp 1067— 
In re Joy Bkrtcy Mmn . ^ B R 681 

Ala—Walker v Hayca. 28 So 2d 413. 248 Ala 492 
Anz —Feifuion v Roberti. 170 P 2d 8SS, 64 Ariz 3S7 
Cal—In re Claiuienius Estate. 216 P2d 485, 96 Cal 
App2d 60Q-Thorsby v Babcock. 222 P2d 863 
36 Cal 2d 202—Johnson v Brauner. 281 P 2d 50. 
131 CA2d 713—Squibb v Squibb, 12 Cal Rptr 
346. 190 C A 2d 766—Sherwood v Cornfield, 31 
Dll Rptr 264. 216 C A 2d 364 
Colo—Hetkey v Ashley. 155 P2d 143, 113 Colo 175 
Fla—In re Noble's Estate, 73 So 2d 873 
III—Diaon V Moller. 356 NE2d 599, 1 111 Dec 411. 
42 111 App 3d 688 

Kan—Iowa Mut Ins Co v Parr, 370 P2d 400. 189 
Kan 475. 94 A L R 2d 960 
La—State ex rel Code v Code. 41 So 2d 62. 215 La 
485—aoud V Cloud, App. 127 So 2d 560 
Okl—In re Carother's Estate, 167 P2d 899. 196 Okl 
640—Wood V Biggs, 424 P 2d 59 
S D -Ramsey v Uke County. 14 N W 2d 125. 70 S D 
61—Brodsky V Maloney 105 N W 2d 911, 78 S D 
605 

Wash —First Nat Bank of Everett v TifTany. 242 P 2d 
169, 40 Wash 2d 193—Lien v Hoffman, 306 P 2d 
240, 49 Wash 2d 642—C J S cited in City of Algo- 
na V Sharp, 638 P 2d 627. 629, 30 Wash App 837 

Other shnilar itatementi of purpose 

(4) Additional statements 

U S —In re Stotler. D C Cal, 114 F Supp 301, revd on 
oth grds, CA. 215 F2d 776-In re F.ade. DC 
Cal. 237 F Supp 320—In re Blackburn D C Cal 
286 FSupp 33—In re Grimes. Bkrtcy Md, 18 
BR 132 

Alaska—Spracher v Spracher, 17 Alaska 698 
Anz—McFarland v Pruitt, 210 P 2d 936 69 Anz 
133—In re Stanger's Estate, supra, n 1 
Cal—Viotti V Giomi 41 Cal Rptr 345 230 C A 2d 
730-Schoenfeld v Norberg, 72 Cal Rptr 924. 267 
C A 2d 496, app after remand 90 Cal Rptr 47, 11 
C A 3d 735 

Colo—In re Wallace's Estate, 246 P 2d 894, 125 Colo 
584 

Fla—Barlow v Barlow. 23 So 2d 723. 156 Ma 458 
Miss —Grantham v Ralle, 158 So 2d 719, 248 Miss 
364 

N C -Williams v Johnson. 53 S E 2d 277. 230 N C 
338 

SD—Speck V Anderson. 318 NW2d 339, app after 
remand 349 N W 2d 49 
Utah—Sanders v Cassity, 586 P 2d 423 
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21. US—US V Field, DCWyo. 190 FSupp 216 
N Y —Wyoming County Bonk & Trust Co v Kiley, 

430 N Y S 2d 900, 75 A D 2d 477 

24. La—CJ.S. cited hi Malone v Cannon, 41 So 2d 
837, 844, 215 U 939 

25. Ala—Lconani v Whitman. 30 So 2d 241 249 
AU 205 

La—Cloud V Cloud, 127 So 2d 560—Engstrom's of 
Alexandria, Inc v Vaughn, App, 138 So 2d 672 
Wash —First Nat Bank of Everett v Tiffany supra, n 
20 

Wyo—CJ.S cHcd In Osborn v Warner, 694 P 2d 730. 
732 

24. U S —In re Davis, D C Mich. 329 F Supp 1067 
Anz —In re Stanger's Estate, supra, n I 
Cal —Barham v Barham. 202 P 2d 289. 33 Cal 2d 416 
Fla—Fraae v Brancli. App. 362 So 2d 317 
Minn—Holden v Farwell, Ozmun Kirk ft Co, 27 
N W 2d 641. 223 Mmn 550 
Ohio—Mutual Bldg ft Inv Co v Efros, App 75 
NE2d 75 

Tenn —Chapman v Tipton, 292 S W 2d 25, 200 Tenn 
237 


27. Iowa—Davih v Davts. 67 N W 2d 566, 246 Iowa 
262 

La—Lafayette Bldg Ass*n v SpofTord, 59 So 2d 880, 
221 U 549 
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Capitol Aggregates, Inc v Walker, Civ App. 448 
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Walker. Ov App. 448 S W 2d 830, err ref no rev 
err 

page 453 

68 . Tex —Oann v Montgomery, supra, n 66 
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367 

Ti. •‘CHT. or 

(6) Presumed that such words are used in thar popu- 

US—Bank of Sun Prairie v Hovig. DC Ark. 218 
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So 2d 1014. cert den 98 S Q 1242, 434 U S 1065. 
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112, mand recalled and reiscucd. Sup. SSI S W 2d 
32 


HOMESTEADS §60 

Paa* 4W 

I 57. -In City, Town, or Villace 

25. U S—Rutherford v Hughes, DC Tex, 103 
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Miss —Horton v Horton, 48 So 2d 850, 210 Miss 116 
Mo —Karsznia v Kelsey, 262 S W 2d 844 

page 499 

44. US—In re Blodgeu, DCWis, 115 FSupp 33 
Ala—Drake V Drake, supra, n 15 
La—Anderson v Finley, App 84 So 2d 845—Eng* 
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TbrmApp 131 

{ 63. Form and Physical Character¬ 
istics 

61. Ky —Lunsford v Witt, 309 S W 2d 348 
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S W 2d 832 

page 505 

35. Miss— Hendry v Hendry, 300 So 2d 147 

38. La—Baham v Vernon, App 42 So 2d 141— 
Cloud V Cloud, App, 127 So 2d 560 
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Miia 364—Patteriion v Adams. 245 So 2d 13 
Tex-Rancho Oil Co v Powell, 175 SW2d 960. 142 
Tex 63 

Buainesa and redikacc boweataads In aame 
•tracture 

Tex —City of El Paao v Long, Civ App, 209 S W 2d 
950, err ref no rev err 

34. Okl —Hildebrand v Hamson, 361 P 2d 498 
Tex—Davis v Hawn Lumber Co, Civ App, 193 

S W 2d 263—Smith v Stegall. Civ App. 336 
S W 2d 470—West v Austin Nat Bank. Ov App, 
427 S W 2d 906. err ref no rev err 

35. N D —Urson v Cole, 33 N W 2d 325. 76 N D 
32 

lex—Rancho Oil Co v Powell, supra, n 29—R B 
Spencer 4 Co v Green. Civ kpp , 203 S W 2d 957 
37. Tex—Floyd v Rice. CivApp. 444 SW2d 834, 
err ref no rev err 

§ 171, Change In Character or Use 
of Property 

page 451 

45. US —In re White. Bkrtcy Vt. 18 B R 95 
Tex —Lewis v Brown, Civ App, 321 S W 2d 313, err 
ref no rev err —Duncan v Woolf, Qv App, 380 
S W 2d 862, err ref no rev err 

Ercctioa, oo part of property, of apartaMot 
home or other bailding for reatal purpoaca, 
etc. 

Tex —Canxles v Oliver, Civ App, 322 S W 2d 411, err 
ref no rev trr 

49. U S -King V Swealt. D C Ark. 1 IS F Supp 215 

52. Change to duplex 

Cal —Oppenheim v Ooodley. 306 P 2d 944, 148 C A 2d 
325 

53. Baildias aew reakleBce 

Cal—Ray v Vsldez. 346 P2d 464, 175 C A 2d 502 
56. Buildiag for other purpoaei 
Tex —Norwood v Childress. Ov App, 250 S W 2d 927, 
err ref no rev err 

§ 172. Declaration of Abandonment 

page 652 

59. Wash —CJ.S cllad In Washington Credit. Inc v 
Houston. 650 P 2d 1147, 1149. 33 Wash App 41 
40. US—In re Towers, DC Cal. 146 FSupp 882. 
alTd, C A . 247 F 2d 738 

Signature of both apoaaei required 

Cal -Kaupe v Kaupe. 280 P 2d 856, 131 C A 2d 511- 
Johnson v Brauncr, 281 P 2d 50, 131 C A 2d 713 
70. Cal—In rt Tod’s Estate, 210 P2d I, 34 Cal 2d 
349 

72. Wash—CJS. cited in Security Sav and Loan 
Ass n V Busch. S23 P2d 1188. 1191, 84 Wash 2d 
52 

§ 173. Sale and Conveyance 
Library Referencea 
Homestead ♦»167, 171. 
page 653 

77. U3—In re Johnson, DC Cal. 97 FSupp 779, 
revd on oth grds, CA, 195 F2d 717—In re 
McCarthy. Bkrtcy Fla. 13 B R 389 
Ark-Sims v McFadden, 233 SW2d 373. 217 Ark 
SlO-Umbcn v Childs, 362 SW 2d 10. 235 Ark 
714 

Cal —Schuler>Knox Co^ v Smith, 144 P 2d 47, 62 
Cal App 2d 86—In re Falcone’s Estate, 27 Cal 
Rptr 38. 211 C A 2d 40 
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Fla.—Sackhetm V Mamie Bank 4 Tnnt Co. App. 341 
So 2d 247 

III —De Manmi v De Maitmi, 52 N E 2d 138, 383 15 
128 

Kan-Mancr of Fink's Eiute. 609 P 2d 211. 4 Knn 
App 2d 523 

Tex—Nash v Conatwr, CieApp. 410 SW2d 512 
Wgsh —CJJ8. cNnd la Security Sav and Loan Aas'n v 
Busch, 523 P 2d 1188, 1191. 84 Wash.2d 52 

Conveyance of part of tract 
(I) Ratliff V Smith, Tex Civ App. 178 SW2d 138, 
err ref 

(3) Other cases 

ai—Ray V Vaktez. 346 P2d 464. 175 CA2d 502 
Neb —Phifer v Miller, 45 N W 2d 907, 153 Neb 748 
S D -Crawford v arter, 37 N W 2d 241. 72 S D 314 
lex—Cline v Henry. Civ App. 239 SW2d 205, trr 
ref no rev err 

Reaervatk» of life aatate 

111 —Rice V United Mercantile Agencies of LouuviUe. 

Ky. 70 N E 2d 618, 395 HI 312 
Not abandoned as agninat creditor 
US—US V Wilson. DC Tex. 500 FSupp 831 
Cal-Oppenheim V Goodley, 306 P 2d 944. l48CA2d 
325 

S D —Christiansen v United Nat Bank of Vermillion, 
176 NW2d 65. 84 SD 695 

Conveyance expresaly ralaaaiag and waiving 
honaatend 

US—In re S|oatrom. C A Ill. 338 F2d 676 
No ahaadoameat by void transfer 
Tex —McGahey v Ford. Qv App, 563 S W 2d 857, 
en ref no rev err 

Abandonment by wrongfel Mie 

Tex —Franklin v Woods, Civ App. 598 S W 2d 946 
79. Wash—CJS dtad fa Security Sav and Loan 
Ass’n V Busch. 523 P2d 1188, 1191, 84 Wash 2d 
52 

82. N D —Falconer v Farmers Union Oil Co. 260 
NW2d 1 

S3. Cal —Vieth V Klelt, 198 P 2d 314. 88 Cal App 2d 
23 

Retentfaw of poaacmion by claimant 

Tex—Sullivan v Barnett, 471 $W2d 39 

page 654 

87. Retenthw of iateraet 

U S —In re Johnson, supra, n 77 
90. Okl—First Nat Bank of Sentinel v Anderson. 
240 P 2d 1066, 206 Okl 54 

93. Cal—In re Ronayne’s Estate, 231 P2d 103, 104 
Cal App 2d 53 

94. Tex—Nash v Conatter. Civ App, 410 SW2d 
512 

96. Tex —Moorhouse v Crew, Civ App, 273 S W 2d 
654, err ref no rev err 

99. US—Beall v Pinckney. CCAFb. ISO F2d 
467, 161 A LR 1281 

Ala —MaePherson v Tillman, 414 So 2d 943 

Cal —Vieth v Klett, supra, n 83 

Minn —Cysewski v Stemgraber. supra, n 10 

page 655 

5. US—In re Johnson, DCCal, 97 FSupp 779, 
revd on oth grds. C A, 193 F2d 717 

§ 174. -Conveyance as Security 

for Debt 

10. N C -Stokes v Smith, 100 S E2d 83, 246 N C 
694 

s 175. Learn 

Library Referencea 
Summers, The Law of Oil and 
Gas § 217. 
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pice <56 

26. Ala-Biirber ^ Beckett. ^9 So 2d 17 251 AIh 
569 

Tex —Vaughn v Vaudhn. Civ App, 279 S W 2d 427. 
err ref no rev err 

27. Ark-Vexperv Woolsey 3^2 S W 2d 602, 231 
Ark 782 

Fla —Mar<h v Hartley. App. 109 So 2d 14 
luwQ—In re Sucppcl’s Estate 124 NW2d 154, 215 
Iowa 974 

Kan —Bellport v Harder. 411 P 2d 721 196 Kan 294 
ND—Urson v Cole 33 N W 2d 125, 76 N D 32 
Okl —Bowman v Bowman, 206 P 2d 582. 201 Okl 184 
Tck—T hompson v Thompson, 236 SW2d 779. 149 
Tex 632—Cline v Henry Civ App, 239 S W 2d 
205 err ref no rev err —Hollifield v Hilton 
Civ App, 515 SW2d 717, err ref no rev err 

28. Tex —Long Bell Lumber Co v Miller, Civ App 
240 S W 2d 401 

30. Tex —Long Bell Lumber Co v Miller. Civ App 
240 S W 2d 405—West v Austin Nat Bank Civ 
App. 427 S W 2d 906, err ref no rev err 

page 6S7 

35. Tex —Duncan v Woolf Civ App. 180 S W 2d 
862, err ref no rev err 

38, Rental to obtain funds to make payments 
on property 

US—In re Turner BkncyMo,44BR 118 
41 Iowa—Olsen v lohman II NW2d 112 234 
Iowa 180 

45. Mineral lease 

lex—Crews v Getierill Crude Oil Co, Civ App 287 
S W 2d 243 

§ 176. Miscellaneous Actg of Aban¬ 
donment 

page 658 

46 N D —C J S cited In Larson v Cole. 11 N W 2d 
121 129 76 N D 12 

60 AU-Rigganv Johnson 105 So 2d 101 268 Ala 
101 

§ 177. Abandonment of Business 
Homestead 

62 Trx - Long Dell 1 umber Co v Miller, supra, n 
28 

63 Tex —Ciiy of El Paso v Long Cis App 209 
S W 2d 950 err ref no rev err 

page 659 

74. Tex —City of El Past) v Long, supra n 61 

$ 178. Power of Husband to Aban¬ 
don Homestead without 
Wife’s Consent 

page 660 

81. U S — Radtkt V Radtke. 19 N W 2d 169 247 Wis 
IW 

83. Ark—Sims v /McFudden. 213 S W 2d 175, 217 
Ark 8to 

88 . $D—Crawford v Carter 37 N W 2d 241 72 
SD 514 

Tex —Crews v General Crude Oil Co Civ App 287 
S W 2d 241 

§ 179. In General 
Library References 
Homestead ^169. 

94 US —CJS cited in Mtms v Dixie Finance 
Corp D C Oa 426 F Supp 627 618 
An/—Stale V Smith App 62KP2d 63 129 Aru 28 
Kan — hma Mut Ins Co v Parr, 170 P 2d*400, IR9 
K.in 471 94 A I R 2d 960 


Minn —Wallace T Bruce, Inc v Niyanan. gl N W 2d 
282. 249 Minn 99 

Or -In rc Moore s EsUtc. 307 ? 2d 483. 210 Or 23. 65 
A L R 2d 715. mandate recalled 308 P 2d 180. 210 
Or 21 

Wash —In re Brown x Extate. 183 P 2d 768, 28 Wash 2d 
416 

Abandonment of portion of bomettead 

N D — Falconer v Farmers Union Oil Co, 260 N W 2d 
1 

95. Kan-In rc Garden's Fsiaie, 148 P2d 745, \58 
Kan 554 

§ 180. By Whom Made 

page 661 

6. Nev —I H Kent Co v Miller, 166 P 2d 520. 77 
Niv 47) 

ND-Larson v Cole. 11 N W 2d 125. 76 N D 12 

Divorced wife's waiver of rights in community 
property 

Lu—Knight V Parish Nat Bank. App I Cir, 457 
So 2d 1219 

§ 181. How Waived 
Library References 

Modern Legal Forms Ch 2, Ac¬ 
knowledgments, Ch 45, Mort¬ 
gages (Real Estate), Ch. 57 
Releases 

13. US~-U5 V McDonald, DC III, 86 FRD 204 
La -Miller v Southeastern Finance Service, Inc. App. 

122 So 2d 877 82 A I R 2d 979 
14 La —Miller v Southeastern Finance Service. Inc 
App 122 2d 877 82 A I R 2d 979 

16. As against third persons 

La —Miller v Southcasiein Finance Service, Inc. App 
122 So 2d 877, 82 A L R 2d 979 

§ 182. - By Contract in General 

page 662 

19 Vt —In re Prudcnxaoos Will, 68 A 2d 704. M6 
VI 55 

Antenuptial agreements 
S D —Schuttcrle v Schuiterle, 260 N W 2d 341 
Waiver by executory contract contrary to public 
policy 

Kan —Celco Inc of America v Davis Van Lines, Inc 
598 P 2d 188, 226 Kan 366 
21. Alaska—Mealey v Martin 468 P 2d 965 
Kan -Iowa Mut Ins Co v Parr. 370 P 2d 400, 189 
Kan 471. 94 A L R 2d 960 

23. Cal-In re Teel’s Estate 210 P 2d 1, 34 Csl 2d 
149 

Wash—In re Funderburk’s Estate, 52) P2d 60, 10 
Wash App 863 

Homestead right held not waived 

(3) Other instances 

Alaska—Mealey v Martin, 468 P 2d 965 
La—Barlow v Carr’s Estate, App, 292 So 2d 721 
Tex—Home Imp Loan Co v Brewer, Civ App. 318 
S W 2d 671, err ref no rev err —Englander Co v 
Kennedy. Civ App, 424 S W 2d 305, err ref no 
rev err 428 S W 2d 806 

24. Oa —Bell v Allied Finance Co, 112 S E 2d 609 
215 Oa 631 

Tex—Home Imp Loan Co v Brewer, Civ App. 318 
S W 2d 673, err ref no rev err 

§ 183. - Mortgage Waiving Ex* 

emptfon 

page 663 

36. U S —In re Kelley. Bkrtcy S D . 7 B R 384 
Colo -Landmcier v Hanna, 401 P 2d 86. 157 Colo 82 
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La —Miller v Southeaatern Finanoe Service, Inc, App, 
122 So 2d 877, 82 A LR 2d 979 
Tex—Abtlene While Truck Co v Petrey. OvApp, 
384 S W 2d 211, err ref no rev err 

§ 184. ^ Joinder of Httsband and 

Wife 

39. Iowa—Merchanti Mut Bonding Co v Under- 
berg. 291 NW2d 19 

Ky —Foisier v Smith 267 S W 2d 741 

§ 185 . — Implied Waiver In Gen¬ 
eral 

40. Cal —In re Teel’s Estate, supra, n 23 

N C -North arohna Nat Bank v Shaipe. 272 S E 2d 
368. 49 NC App 687. app dism 276 SE2d 916, 
302 NC 217 

Implied waiver aot fiivored 

N C -Narron v Musgrave. 73 S E2d 6, 236 N C 388 

41. Facts creatiiig implied waiver 
(1) Other matters 

Tex —Lee v Honea, Ov App, 349 S W 2d 110, err ref 
no rev err, 352 S W 2d 717, 163 Tex 129 

42. N C -North Carolina Nat Bank v Sharpe, 272 
SE2d 168, 49 NCApp 687, app dim 276 
SE2d 916. 302 NC 217 

§ 186. -Failure to Object or 

Consent to Levy and Sale 

|M«e664 

45. Anz-McFarland v Pruitt. 210 P2d 963, 69 
An/ 133 

Mo —Martin v Lewis, 244 S W 2d 87 
N C —North Carolina Joint Slock Land Bank of Dur¬ 
ham V Bland. 56 SE2d 30, 231 NC 26 

A mere failure to resist a forced sale 
in violation of exemption nghts is not a 
waiver of such nghts ’ 

51.5. Fla-Albritton v Scott. 74 So 975, 73 Fto 
856—White v Posick, App. 150 So 2d 263 

§ 187. In General 
Library References 
Homestead <=»176, 176. 

53. US —Elzea v National Bank of Georgia. CA 
Oa , 570 F 2d 1248 

La —Ouachita Nat Bank in Monroe v Rowan, App, 
345 So 2d 1014, cert den 98 SCt 1242. 434 U S 
1065. 15 L Ed 2d 767 
N D —Ncset V Rudman. 74 N W 2d 826 
Tex—Franklin v Woods. Civ App. 598 SW2d 946 
Wtiver not enforceable 

Ra-Sherbill v Miller Mfg Co. 89 So 2d 28, 60 
A L R 2d 1445—Daniels v Katz. App, 237 So 2d 
58 

Effect on light to poaaeesion 

Okl -Caasini v Jones, 340 P 2d 482 

56. La —Corcoran v Andrews, App, 195 So 2d 767 

57. Cal—Wood v Emtg. 137 P2d 875, 58 Cal 
App 2d 851 

La—Lamar Life Ins Co v Babul. App. 148 So.2d 
366. affd 163 So 2d 81. 246 U 19 
N D —Small v Cunningham, 120 N W 2d 13 
Or —Fleiachhauer v Bilstad, 379 P 2d 880, 233 Or 578 
Tex—Eagle Lumber Co v Tratnham, OvApp, 36S 
SW2d 702, err ref no rev err—Hoffman v 
Love, Civ App, 494 S W 2d 591, err ref no rev 
’ err. Sup, 499 S W 2d 295 
59. Iowa—Merchants Mut Bonding Cb v Under- 
berg, 291 N W 2d 19 

NC—Stokes v Smith, 100 SE2d 83. 246 NC 694 
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Pn» MS 

Mit«S 

6T. SD—Mle V Chewy. 94i NW2(I U. 74 SO 
440 

71. Okl—Kuiuiuntubbee v Greer. 321 P 2d 72S 

72. Mmn >-Cysew»ki v Stangraber, 24 N W 2d 266 
222 Minn 221 

f 188. Special Waiver 

73. N C —North Carolina Joint Stock Land Bank of 
Durham v Bland, aupra, n 4S 

74. N C —North Camhna Joint Stock Land Bank of 
Durham v Bland, aupra, n 4S 

77. N C —North Carolina Jmni Slock Land Bank of 
Durham v Bland, supra, n 4S 

page 666 

87. La—Anderson v Finley. App. 84 So 2d 845 
$ D —Sidle V Cheney, supra, n 67 
90. La—Lamar Life Ins Co v Babin, 161 So 2d 81, 
246 La 19 

92. Ark-Sims v McFadden, 233 SW2d 175. 217 
Ark 81U 

96. La—Harvey v Thomas. 119 So 2d 446. 219 La 
510 

( 192. By Record 

pige 667 

1. Cal—Gray v Bybee. 141 P 2d 32, 60 Cal App 2d 
564 

§ 193. By Conduct 

9. US—Shell Oil Co V Manley Oil Corporation, 
DC III. 50 FSupp 21 
Iowa—Becker v Gustafson 279 N W 2d 744 
Mmn —Argonaut Ins Co v Cooper. 261 N W 2d 743 
Tex —Barton v Wood, Civ App 175 S W 2d 417. err 
ref—Duin v King, Civ App, 317 S W 2d 216— 
Maxow V Brazle, Civ App 117 S W 2d 734—Sa¬ 
veli v Flint, Civ App, 347 S W 2d 24, err ref no 
rev err 

Wash—Code v London, 178 P2d 293 27 Wash 2d 
779 

6. Eftopptl not wamuited 

Okl —Williams v Jones 324 P 2d 541 
Tex —Anderson v Bundick. Civ App, 245 S W 2d 118, 
err ref no rev err 

page 668 

8 . Kan — Carter v Carter. 153 P 2d 499, 187 Kan 74 
La —Smith v Manno, App. 28 So 2d 780—Cloud v 

Cloud. App. 127 So 2d 560 

9. Ala—CJ.S. cited la Harrell v Henderson 69 

So 2d 868 870 260 Ala 211 
Fla—Jones v Neibergall, 51 So 2d 918 
Wheie ao ahowlag af lidary to hclra of homeataadcr 
by widow's delay in filing petition, estoppel did not bar 
exemption—Harrell v Henderson, 69 So 2d 868, 260 
Ah 211 

14. Tex —Chasteen v Miller. Civ App, 149 S W 2d 
772. err ref no rev err 

17. Tex —Englander Co v Kennedy, Civ App, 424 
S W 2d 105, err ref no rev err 428 S W 2d 806 
19. Tex —Barton v Wood supra, n 5 

page 669 

31. Fh—Shambow v Shambow. 15 So 2d 836, 151 
Fh 760 

Additional acts or representations 
have been held not to estop one from 
claiming a homestead.'*' 

36.1. U S —Grant v Moasman, C A Kan , 184 ‘F 2d 
496 

Cal —Vkmii v Giomi, 41 Cal Rptr 145. 210 C A 2d 
7ia-James v P C S Ginning Co 80 Cal Rptr 
457 276 C A 2d I9 


Fla —Race v Moaeley. App, 308 So 2d 117 
Fallnre to aaloet exeaptkm prior to levy 
Mo —Krasznia v Kelsey. 262 S W 2d 844 

§ 194. By Position Taken or Admis- 
^ sions in Judicial Proceed¬ 
ings 


page 670 

Additional acts have been held not to 
estop one from claiming a home¬ 
stead 

43.5. Ark -Pastall v Smith 588 S W 2d 700, 267 
Ark 66 

Election to have proceeda of iherifTi aale 

La—Cloud V Cloud, App. 145 So 2d 331 

§ 195. Estoppel of Either Spouse by 
Acts of the Other 

53. S D —Christianspn v United Nat Bank of Ver¬ 
million 176 N W 2d 65. 84 S D 695 
56. Tex —Balcomb v Vasquez, Civ App ,241 S W 2d 
650, err ref no rev err 

§ 196. Presumptions and Burden of 
Proof 

* page 671 

59. Idaho—C J S cited In Matter of Estate of Bow¬ 
man, 609 P 2d 663, 667. 101 Idaho 131 

SD—Alsenbrey v Hensley, 17 N W 2d 267, 70 SD 
294 

Tenn —Hipshire v Stapleton, 418 S W 2d 457, 57 Tenh 
App 339 

Continuaace following divorce 

Tex —Burk Royalty Co v Riley, 475 S W 2d 566 

60. Ark-Vesper v Wooisey. 332 SW2d 602. 211 
Ark 782 

N C —Williams v Johnson, 51 S E 2d 227, 210 N C 
338 

Okl—Pearson v Logan, 255 P2d 255, 208 Okl 214 
Tex —Alley v Barnes. Civ App ,211 S W 2d 990—Sul 
livan v Barnett. 471 SW 2d 39 

62. U S -Giblin V Beeler, C A Kan , 396 F 2d 584 

63. Neb -C J.S cited in Karls v Nichols, 28 N W 2d 
595, 597, 148 Neb 712—Sanne v Sanne, 94 
N W 2d 167, 167 Neb 683 

Tex —West v Austin Nat Bank, Civ App, 427 S W 2d 
906, err ref no rev err 

64. Kan —Bellport v Harder, 411 P 2d 725, 196 Kan 
294 

La —Smith v Manno, supra, n 8—Anderson v Finley, 
App, 84 So 2d 845 

Neb —Phifer v Miller, 45 N W 2d 907. 153 Neb 748- 
Hom V Gates, 53 NW2d 84, 155 Neb 667 
Okl—Brown v Turner, 207 P2d 927, 201 Okl 570— 
Alexander v Love County Nat Bank of Marietta, 
223 P 2d 363, 203 Okl 402—State ex rel Com’rs of 
Und Office v Cresweii, 391 P 2d 220 
Tex—Alley v Barnes, Civ App. 231 SW2d 990— 
Long Bdl Lumber Co v Miller, Civ App. 240 
S W 2d 405—Morns v Porter Civ App. 393 
S W 2d 385, err ref no rev err 

IntmtkNi to alMuidoB 

US-GMinv Bcder, CAKan. 396 F2d 584 
Okl —Russell V Key, 155 P 2d 218, 195 Okl 49 

65. La—Anderson v Finley, App. 84 So 2d 845 

Ri«e672 

67. Mmn —First Nat Bank of Mankato v Wilson. 47 
N W 2d 764, 234 Mmn 160 

Neb —Horn v Gates, supra, n 64 
Or —CJ.S. died In Fletschhauer v Bilstad. 379 P 2d 
88a 887. 233 Or 578 

68. Ark —Kinney v Patterson, 282 S W 2d 809, 225 
Ark 193 

Neb —Horn v Oates, supra, n 64. 
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69. Neb-Horn v Odea. S3 NW 2d 84. 155 Neb 
667-MiiMer v Zurcher. 146 N W.2d 559. 180 
Neb 882 

70. Mus—Livehr v Kepner. 146 Sold 346, 244 
Miss 723 

Or—CJJS. chad hi Fletschhauer v Bilstad. 379 P2d 
880, 887, 233 Or 578 

77. Tex-Canales v Oliver, QvApp, 322 SW2d 
411, err ref no rev err 

PW673 

80. Bugincas boasMtead 

Tex—Long Bell Lumber Co v Miller, supra, n 64 

85. US-GiUin V Beeler. CAKan. 396 F2d 584 

§ 198. Weight and Sufficiency of 
Evidence 

page 675 

18. Kan —Bellport v Harder. 411 P 2d 725, 196 Kan 
294 

La —Smith v Manno, 28 So 2d 780 

Minn —Application of Hickman, 23 N W 2d 593, 222 
Mmn 161 

N D—CJ S. qnoted in Urson v Cole. 33 N W 2d 325, 
328. 76 N D 32 

Okl—Mercer v Mercer, 365 P2d 554—State ex rel 
Com'rs of Und Office v Cresweii. 391 P 2d 220 

Certain and conclusive evidence 

(3) Other statements 

Tex —Moms v Porter Civ App, 393 S W 2d 385, err 
ref no rev err 

Other deeignations of required evldeucc or 
proof of nbandonment 

(3) Okl —Hildebrand v Hamson, 361 P 2d 498 

19. Other designations of required evidence or 
proof 

(3) Okl -Cooper v Kiester, 185 P 2d 458. 199 Okl 

218 

(4) Tex —City of El Paso v Long, Civ App, 209 

S W 2d 950, err ref no rev err 

(6) Additional designations 

Okl —First Nat Bank of Sentinel v Anderson, 240 P 2d 
1066 206 Okl 54—Kunauntubbee v Greer. 123 
P 2d 725 

Tex-Walker-Smith Co v Whaley, Civ App, 185 
S W 2d 614—West v Austin Nat Bank, Civ App. 
427 S W 2d 906, err ref no rev err 

page 676 

20. Tex—City of El Paso v Long, supra, n 19 

22. Okl—Alexander v Love County Nat Bank of 

Marietta, 223 P2d 363. 203 Okl 402 

page 678 

55 Miss— Livelar v Kepner, 146 So 2d 346, 244 
Miss 723 

latent 

(2) Other statements 

Neb—Musser v Zurcher, 146 NW2d 559, 180 Neb 
882 

56, Or —Flaschhaucr v Bilstad, 179 P 2d 880, 233 
Or 578 

page 679 

61. Ark—Vesper v Wooisey. 332 SW2d 602. 231 
Ark 782 

N D -€ J.S. cited hi Urson v Cole. 33 N W 2d 325, 
330, 76 N D 32 

Tex —Qly of El Paso v Long, supra, n 19 

62. Ark-Monroe v Monroe, 465 SW2d 347, 250 
Ark 434 

65. Reghtering as voter 

(3) Other cases 

Neb-Hom v Oates, 53 NW2d 84. 155 Neb 667 

woo 

67. Neb —Horn v Gates, supra, n 65 
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89. N D—Unon v Cole. 33 N W 2d 325. 76 N D 
32 

98. AIa —Thomu v Thomas, 18 So 2d 544. 245 Ala 
607 

Ark —Washington v JollifT. 288 S W 2d 600, 226 Ark 
190 

Fla—Johnson v Johnson, App, 140 So 2d 358 
HI—Wwfand v Wiegand. 103 NE2d 137, 410 III 
533—Peck v Peck. 157 N E 2d 249, 16 111 2d 268. 
73 A L R 2d 723 

Mo —Borcheri v Borchen, 179 S W 2d 8, 352 Mo 601 
N D —Neset v Rudman, 74 N W 2d 826 
Okl—Brown v Turner, 207 P 2d 927, 201 Okl 570— 
Alexander v Love County Nat Bank of Manetta. 
supra, n 22—In re Snider's Estate, 226 P 2d 429, 
204 Okl 22—Kunauntubbee v Greer, 323 P 2d 
725 

Tex—Hix V De Phillipi, Civ App, 216 S W 2d 643 
err ref no rev err —Pnnce v North Stale Bank of 
Amanllo. Civ App. 484 S W 2d 405. err ref no 
rev err 

Wis—Radtke v Radtke. 19 N W 2d 169, 247 Wis 330 

I. Neb —Horn v Gates, S3 N W 2d 84, 155 Neb 667 
4, S D —Crawford v Carter, 52 N W 2d 302, 74 S D 

316 

page 682 

7. Fla —Marsh v Hartley. App , 109 So 2d 34 
III —Kawszewicz v Kawszewicr. S3 N E 2d 386 385 
III 461—Rice v United Mercantile Agencies of 
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Pa -Com V Johnston. 263 A 2d 376, 418 Pa 485, 41 
A L R 3d 576—Com v Mahoney. 331 A 2d 488, 
460 Pa 201 
Similar dcflaitioiit 
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Kan-«taie v Jensen. 417 P2d 273, 197 Kan 427 

Mich —People v Andrus, supra, n I 

NJ—State V Brown, 126 A 2d 161. 22 NJ 405 



§1 HOMICIDE 

Page S23 

SD--Stale v Bre(.h. l<><) N W 2d 242. 84 S D 177 
^ Va —State v Slevenson, 127 S E 2d 6^8. 147 W Va 
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essary that a court-appointed guardian 
of his person obtain court approval be¬ 
fore terminating extraordinary life 
support systems in order for consent¬ 
ing family members, attending physi¬ 
cians, and a hospital and its adminis¬ 
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28.1. Prolicide defined 

Black L D 

«0 CJ p 715. note 29 

§ 2. Persons Subject of Homicide 
Library References 

Homicide ^1 

29. Corporation not subject 

N Y —People v Ebacco Services Inc . 154 N Y S 2d 
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96 set 3208, 428 US 903, 49 L Ed 2d 1209 
Or—Slate v Braley. 355 P 2d 467. 224 Or I 
Pa —Com V McCaualand. 35 A 2d 70. 348 Pa 275— 
Com V Finnic, 82 Dauph 24 affd 202 A 2d 85, 
415 Pa 166—Com v Retd, 247 A 2d 783. 432 Pa 
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111 -People V Green 245 N E 2d 506, 105 111 App 2d 
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42. Ohio—Long v State. 141 N E 691, 109 Olno St 
77 
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and reh den 54 N W 2d 927. 243 Iowa 1199 
Nev -King v Sute. 392 P 2d 310. 80 Nev 269 
Pa —Com V Chapman. 58 A 2d 433. 359 Pa 164— 
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262—People v Green. 245 N E 2d 506. 105 III 
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App 3d 1062 

47 Wis— Roe v State, 290 N W 2d 291, 95 Wis 2d 
226 

48. Ind —Jackson v State, 426 N E 2d 685 
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340 U S 867. 95 L Ed 633 
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Cal —People v Le Grant, 172 P 2d 554, 76 Cal App 2d 
148 

Ky —Maloney v Com. 204 S W 2d 939, 305 Ky 549 
Md —Jeter v State. 267 A 2d 319,9 Md App 575. affd 
274 A 2d 337, 261 Md 221 
NJ—State V Zelichowski, 245 A 2d 351, 52 NJ 377 
NC—State V Brooks. 44 SE2d 482, 228 NC 68— 
State V Wnght. 192 S E 2d 818, 282 N C 364 
Ohm—Sute v McKinney. App, 94 N E 2d 392 
Tex -Brothers v Sute. 321 S W 2d 311, 167 Tex Cr R 
521 

93. US—Nichols V Vance. DC Tex. 293 FSupp 
680 

U —Sute V Hudson, 221 So 2d 484, 253 U 992, oert 
dnm 91 S a 2273, 403 U S 949, 29 L Ed 2d 855, 
revd on oth grds 91 SCt 2282, 403 US 946. 29 
L Ed 2d 856. on remand 257 So 2d 135, 260 U 
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Mo —State v Coleman, App, 660 S W 2d 201 
Pa-Com V Waddy. 290 A 2d 238, 447 Pa 262 

94. US—Shockley V US. CCA Cal. 166 F 2d 704, 
cert den 68 set 1502, 334 US 8Sa 92 LEd 
1773 

III—People V Nelson, 210 NE2d 212. 33 HI 2d 48. 
cert den 86 SQ 911. 383 US 918. 15 LEd2d 
671 

Mo -Sute V Deyo, 358 S W 2d 816, 823 

Pa—Com V Coleman, 166 A 2d 525, 402 Pa 238 

95. Ala—Payne v Sute. Cr, 314 So 2d 100, 55 
Ala App 181 

HI —People V Ray. 399 N E 2d 977, 35 HI Dec 688, 80 
111 App 3d 151 

Flnt-degrae ■order 

Fla —Sute V Aguuu*. 418 So 2d 245 

Mi 838 

-J-- A. J- MM a J 

yo, uefCBOoni iweonii ■omos 
Miss— Scales v Sute, 289 So 2d 90S 
99. Ga-Tarpkin v Sute. 222 SE2d 364, 236 Oa 
67 

Ky—Martin v Com. 361 SW2d 654. cart den 83 
SQ 553,371 US 969,9 L Ed 2d S4a reh den 83 
set 744. 372 US 925, 9 LEd 2d 731 

3. NY-Peoplev Porter, 54 NYS2d 3—People v 

Harvm. 259 N Y S 2d 883, 46 Mtic 2d 417 

4. Colo—People v Jones, 518 P 2d 819, 184 Colo 96 
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Md -J««r V Slate. 267 A 2d M9. 9 Md App. 575. affd 
274 A 2d 117. 261 Md 221 

N y --People V Hailett. 419 N Y S 2d 197. 71 A D 2d 
81S. motion dcii 455 N E 2d 1262. 60 N Y 2d 698. 
468 N Y S 2d 467 

Wa^h —State v Wilder. 408 P 2d 27a 25 Wanh App 
$68. 9 ALR4lh 965. 

5. Maw-€om v Welansky, 55 N£2d 902. 316 
Maas 183 

6. Cal—People v Aniiclt. 123 Cal Rptr 475, 539 

P2d 43. 15 C3d 79 

111 —People \ Kilgore. 305 N T 2d 328 15 III App 2d 
862. affd, 119 N E2d 489 59 ill 2d 173 

However, it has been held that a 
defendant may be convicted as a pnnei* 
pal in the second degree notwithstand¬ 
ing the fact that the alleged perpetra¬ 
tor of the homicide was found not 
guilty 

6J5. Mich—People v Parker 257 N W 2d 109, 76 
Mich App 432 

Pa—Com V Jackson 344 A 2d 842 463 Pa 301 

7. Del—State v Wiiiseit Super 205 A 2d 510. 8 
Storey III 

Iowa—CJ S cited in Slate v Wilson, 17 N W 2d 138 
142, 233 Iowa 538—CJ S died in State v Wilson 

19 NW 2d 232 239 236 Iowa 429 

8 . Ala — Dye v Stale 40 So 2d 641, 34 Ala App 371 
cert den 40 So 2d 644. 252 Ala 275 

Colo—Leick V People 322 P2d 674 136 Colo 535. 
cert den 78 SO 1363 357 \1 S 922. 2 L Ed 2d 
1366 

Ra —Sons v Stale. App 99 So 2d 888. cert den 78 
SO 1157 357 US 910, 2 L Ed 2d 1160 
Iowa—Stale v Brant, 295 N W 2d 434 
Ky-Fields v Com 219 S W 2d 991. 310 Ky 162 
NJ—CJS cited in State v Fair. 211 A 2d 359 45 
NJ 77 

N Y -People v Ouraj 431 N Y S 2d 925 105 Misc 2d 
176 

N C —Slate v Maynard 101 S F 2d 340, 247 N t 462 
Pa—Com ex rel Rugcr v Day 108 A 2d 818, 176 
Pa Super 479 

Tcnn—Gam v Slate Cr, 507 S W 2d 133 

Necessary to prove cocoRspirator committed 
mur^ 

Cal —Pctrple v Aniick 123 Cal Rptr 475 539 P 2d 43. 
15 C 3d 79 

Offense of killing prison gmrds 

Va—Washington V Com . 217 S E 2d 815. 216 Va 185 
10 . Ark-Ownmcl v Stale. 53| swjd 474 259 
Ark 96 

Mich —People v Parker. 257 N W 2d 109. 76 Mich 
App 432 

12 . Del—State v Wmsett. Super. 205 A 2d 510 8 
Storey III 

Minn —State v Gowdy 113 N W 2d 578 262 Minn 
70 

NJ—Stale V Divsitini. 316 A 2d 12. 126 N J Super 
565 afTd 331 A 2d 618 66 N J 411 

13 . NY-People v Moll. 272 NYS2d 611 26 
A D 2d 654 motion den 226 N E 2d 702 19 
N Y 2d 810 279 N Y S 2d 969 alTd 235 N E 2d 
698 21 NY2d;706. 287 NYS2d 674 am on 
mh grds 235 N E 2d 456 21 N Y 2d 794 288 
N YS2d 485 , cert den 88 SCi 1858. 39| US 
953 20 L Ed 2d 868 vac on oth grds 89 SCt 

20 33. 395 US 709 23 L Ed 2d 655. conf to 25l 
N E 2d 150. 25 N Y 2d 894, 304 N Y S 2d S3 xvn 
remand 256 N E 2d 185 26 N Y 2d I 307 N Y 
S 2d M76. cert den 90 S Cl 1707. 398 U S 911 26 
L Ed 2d 71 
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19. V S -Charlton v Wuinwnght C A Fla 588 F 2d 
162 

Ark CJS cRcd In lewis v Stale 251 SW2d 490. 
4^ 230 Ark VI4 


16. Ky—Sams v Com, 171 S W 2d 989. 294 Ky 
393 

Accidental slaying 

renn —Hull v State, Cr. S53 S W 2d 90 

17. Qa—Young v Slate. 236 SE2d 586. 239 Oa 
351 

18. Mo —Slate v Guyton. App, 635 S W 2d 353 

20. Pa -Com V Parmer. 70 A 2d 296. 364 Pa II 
Tex-Curtis v State. CrApp, 573 S W2d 219 

21. Oiminilly negligent niMlaiighter 

Minn -Matter of Welfare of S W T. 277 N W 2d 507 
23. N C — CJ S cited in State v Benton. 174 S E 2d 
793. 803. 276 N C 641 

25, Mass—Commonwealth v Richards. 293 NE2d 
854. 363 Mass 299 

28. US-ShockIcy V US.CCACal, l66F2d704. 
cert den 68 $ Ct 1502. 334 U S 850. 92 L Ed 
1773 

Cal —People v Gonutles. 84 Cal Rptr 863, 4 C A 3d 
593 

lit —People V Hill. 368 N F 2d 714. 11 111 Dec 163. 53 
111 App 3d 280 

liid —Mobley v Stale. 85 N E 2d 489. 227 Ind 335 
Kan—CJ.S cited in Slate v Turner, 392 P2d 863. 
870, 193 Kan 189 

Ky —Hensley v Com . 280 S W 2d 540 
Me—CJS cited In State v Burbank, 163 A 2d 639, 
645, 156 Me 269. 95 A L R 2d 166 
Miss—Gibbs s Slate, 77 So 2d 705 223 Miss 1 
Nev—Shenfr, Clark County v Hanks, 530 P 2d 1191, 
91 Nev 57 

N Y —People v Joseph |72 N Y S 2d 463 II Misc 2d 
219-Peoplc V King. 236 NYS2d 457, afTd 242 
N Y S 2d 617, 19 A D 2d 656 aflfd I9 N E 2d 162 
14 NY 2d 718 2S0 NYS2d 63 
NC-State v Spcnccr 219 SE2d 231. 27 NCApp 
301 

Ohio—Slate v White 239 NE 2d 65. IS Ohio St 2d 
146 

Pa —Com V Lawrence 442 A 2d 234, 497 Pa 501 
Wis—HardiMn v State. 212 NW2d 103. 61 Wis2d 
262 

Pirticipition or knowledge necesury 

(2) Other statement 

N Y —People v May. 195 N Y S 2d 792, 9 A D 2d 508 
Tex —Randolph v Stale, Cr App, 656 S W 2d 475 
Penon held not rcsponiibie for homicide 
Alaska—Gray v Stale, 463 P 2d 897 
Cal —People v VelaM|uez, 126 Cal Rptr 11, 53 C A 3d 
547 

Fla —Casey v Slate, App. 266 So 2d 366 
111 —People V Mitchell. 299 N E 2d 472 12 III App 3d 
960 

N Y —People v Wood 186 N Y S 2d 141. 18 Misc 2d 
893. afTd 195 NYS2d 133, 9 AD2d 433 afTd 
201 N Y S 2d 328 8 N Y 2d 48. 167 N E 2d 736- 
Peopte V Lewis, 444 NYS2d 1003. Ill Mine 3d 
682 

Ohio-State v Trocodaro. 301 ME 2d 898, 36 Ohio 
App 2d I cert den 94SCt 1595. 415 US 993,39 
L Ed 2d 891 

Wife not rapoBuble for hufbnad's iltying of 
child 

Ga—Singleton v State. 200 SE2d 507, 129 Oa App 
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29. Ky —Sams v Com . supra, n 16 

31. Ala—Kelly v State. 13 So 2d 691. 31 Ala App 
194 

Ky —Fields v Com. supra, n 8 
Ohio—State v McKinney. 64 NE 2d 129, 77 Ohio 
App 309 

Wyo —Coca v State 423 P 2d 382—Borrego v State. 
423 P2d 393 

Agreement famaaterigl 

Or -Slate v Bouse 264 P 2d 800. 199 Or 676 
Wyo—Lujan v Stale 423 P2d 388 
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34. Ga —Watkins v State. 33 SEld 325,199Oa 81 
Utah—Slate v Roedl. ISS P2d 741. 107 Utah 538 
Wash—State v Todd. 474 P 2d 542. 78 Wash 2d 362 
CircumeUncea showing pnrticipfltloo 

(4) Other circumstances 

Cal —Pizano v Supennr Court of Tulare County. 145 
Cal Rptr 524. 577 P 2d 659, 21 C 3d 128 
Fb — Alhgood V State, App, 193 Sold 767 
111 —People V Fields, 382 N F 2d 337, 22 III Dec 17. 65 
nt App 3d 278 

Mau —Com v Soares. 387 N E 2d 499 Cert den 
too SCt 170,444 0$ 881, 62 L Ed 2d 110, app 
after remand 422 NE2d 810, 12 Mass App 226 
36. Pa—Com v Grays. 110 A 2d 422. 380 Pa 77 

38. **Ruisian ronletlt** 

Mass -Com v Atencio. 189 NE2d 223, 345 Mim 
627 

39. Or—State V Bouse, supra, n 31 

40. US-Young v US. CCATcx. 138 F2d 838 
41 Cal —People v Camanllo, 72 Cal Rptr 2%, 266 

C A 2d 523. ccit den 89 SCt 2111,395 US 966, 
23LEd2d737 

42. Masii —Com v Welansky, supra, n 5 
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43 Or—State v Douse, supra, n 31 
45 Wis—State v Marshall. 284 NW2d 593, 92 
Wi&2d lOl 

49 Ark—Rush v State, 379 $W2d 29. 238 Ark 
149 

51. Kv —Luftrell v Com . 554 S W 2d 75 
Mont—State v Alton, 365 P2d 527, 139 Mont 479 
53. Ill—People V Jordan. 230 N E2d 161, 38 III 2d 
83 

Ind-Amaro v State. 239 NE2d 394. 251 Ind 88 
Ky -Muncy v Com , 255 S W 2d 25 
Miss— GnlTm v Slate, 293 Sold 810 
N J -State V Fair 211 A 2d 359, 45 N J 77 
Okl -Cowles V State, Cr, 636 P 2d 342 
Pa - Com V Woong Knee New 47 A 2d 450. 354 Pa 
188—Com V Pierce. 263 A 2d 350. 437 Pa 266 
Tex-Brown v State. 177 SW2d 64 146 TexCrR 
602-MofTel! v State. CrApp, 207 5 W2d 384 
56. Cal —People v Turner. 195 P 2d 809. 86 Cal 
App 2d 791 

59, Miss-GrifTm V State. 293 So 2d 810 
60 Pa—Com v Owens, 289 A 2d 721. 447 Pa 294 
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66 Tex —Curtis v State. Cr App. 573 S W 2d 219 

Supplying of drugs 

Va -Heaoock v Com, 323 S E 2d 90, 228 Va 397 
69. U S —U S V Wilson. C A Mo. 665 F2d 825, reh 
den 671 F2d 1138, cert den 102 SCt 2279.456 
US 994, 73 L Ed 2d 1291, reh den 103 SCt 
582. 459 U S 1092, 74 L Ed 2d 941 
La—State v Sqnnier, 402 So 2d 650. cert den 103 
S Cl 3571. 463 U S 1229, 77 L Ed 2d 1412. appli¬ 
cation den 1045 SO 26. 463 US 1233, 77 
LEd2d 1449, reh den 104 SCt 36, 463 US 
1249. 77 L Ed 2d 1455 

Mass—Richard v Com, 415 NE2d 201, 382 Maas 
100 

Miss -C J S. cited la Oibbs v State, 77 So 2d 705, 707. 
225 Miw I 

Mo —State v Coleman, App, 660 S W 2d 201 
NY—People v StretfT. 342 NYS2d 543. 41 AD2d 
259, afTd in part, revd m part, on oth grds 315 
NE2d 762. 35 N Y 2d 22, 358 NYS2d 701— 
People V Slaughter, 441 N Y S 2d 832, 83 A D 2d 
857. affd 439 NE2d 348, 36 NY 2d 993, 453 
N V S 2d 632 

W Va —CJ S Wacfc latter aaanaary quoted in Stale v 
Adicrafl. 309 SEld 600. 614 

Intent tint actuated him 
Neb—State v Rue. 199 NW 2d 480, 188 Neb 728. 
cert den 97SCt I584,430 US 947. SI LEd2d 
795 
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Kmnrledge of intent of nnotiwr 

Trx —Baldridge v State Cr. S W 2d 619 

UaWe to loinc decree 

Mo—State v White. 622 SW2d 939. cert den 102 
S Cl 2040. 456 US 963. 72 L Ed 2d 487 

CnlpnUe stnte of mind 

Me —Slate v Johnson, 434 A 2d 532 
Knowledge of nnothcr*i intent 
U S -Sanders/Miller v Logan. C A Okl, 710 F 2d 645 
70. Fla—Hutchinaon v State. App , 309 So 2d 184 
Mo —State v Swingler, App . 612 S W 2d 267 
Pa—Com V Menginie, 818 A 2d 870. 477 Pu 156 
Killing of accomplice by police officer 
FU—McRae v Stale, App. 355 So 2d 1252 
73. NC-State v Vaden. 36 SE2d 911. 226 NC 
138 
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79. Ga—DavidMMi v State, 51 SE2d 167. 78 Ga 
App 619—Pressley v State, 61 SE2d 113. 207 
Ga 274 

81. US—US ex rel Almeida v Rundle, DC Pa. 
255 FSupp 916. affd . C A 183 F 2d 421, cert 
den 89 set 144 193 US 861, 21 L Ed 2d HI 

82. Pa—Com V Redline. 117 A 2d 472 391 Pa 486 
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87. U S —U S ex rel De Moss v Com of Pa , DC 
Pa. 198 FSupp 570. affd. CA, 316 F2d 841 
cert den 84 SCt 123. 375 US 859. II Ltd 2d 
85—Harrington v California, Cal, 89 S Ct 1726 
395 U S 250. 23 1 Ed 2d 284 
Ala—Singley v Stale, 53 So 2d 729, 256 Ala 56 
Cal—People v Romero. 223 P2d 511 100 C A 2d 
352— Toy lor v Superior Court of Alameda County, 
91 Cal Rptr 275. 477 P 2d 131, 3 C 3d 578 
Colo-McKenna v People 215 P 2d 151 124 Colo 
112 

Conn—CJ.S. quoted at length in State v Rossi, 42 
A 2d 154 357 112 Conn 19 
Del —Marlin v Stale, 433 A 2d 1025 cert den 102 
SCt 1018, 454 US 1151, 71 L Ed 2d 106 
III —People V Nowak 2,58 N E 2d 311. 45 III 2d 158- 
Peopl; V Morns, ^74 N E 2d 898, I III App Id 
566 

Kan—State v Turner. 392 P2d 863, 191 Kan 189 
Ky—Farrenee v Com, 265 SW2d 40 cert den 75 
SCt 220, firsi caM 348 US 899 99 L Ed 706 
Md—Mumford v Slate 111 A 2d S6l, 19 Md App 
640 

Mass —Com v Ballim, 209 N E 2d 308, 349 Mass SOS, 
14 A L R 3d 640 

Miss— Griflin v Stale. 293 So 2d 810 
Neb—Puckett v State. IS N W 2d 63, 144 Neh 876 
NI—Slate V Cole. 56 A 2d 898. 136 NJLaw 606, 
cert den 68 SCt 1503, 334 US 851 92 L Ed 
1773. reh den 68 SCt 1519 334 U S 862 92 
LEd 1782 

NY—People v Kampshoff. 385 NYS2d 672 53 
A D 2d 125. cert den 97 S Ct 2979, 433 U S 911. 
51 L Ed 2d 1096 

NC—State v Chavis. 56 SE2d 678 231 NC 107- 
Slate V Johnson 158 SE 2d 95 272 NC 219— 
CJS cited In State v Carey. 206 S E 2d 211, 218 
285 N C 497 

Ohio—Slate v Halleck. 263 NE2d 917 24 Ohio 
App 2d 74 

Okl -Bruton v Stale Cr. 105 P 2d 1045 
Pa—Com V Bohsh. Ill A 2d 464 181 Pa 500-Com 
V Cater. 152 A 2d 259 196 Pa 172—Com v 
Fabri#H). 21 D A C 2d 564. 50 Luz L Reg 13 
SC—Stale V Crowe. 188 SE2d 179. 258 SC 258, 
c-ert den 91 S Ct 691, 409 U S 1077 14 L Ed 2d 
666 

Tcnn-Bright v Stale, 212 SW2d 51 19| Tenn 249 
Tix - Ford V Slate Cr 507 S W 2d 715 


Guilt as **prindpnl** 

(1) Cal —People v Terry 85 Cal Rptr 409, 466 P 2d 
961 cert dism 92 SCt 1619, 406 U S 912. 32 LEd 2d 
112 

(4) Other matters 

Okl—Hampton v Stale Cr. 407 P2d 210 
Aiding not inconsistent with common design 
Miss -McNeer v Slati 87 So 2d 568, 228 Miss 308 
Participation after death blow 
III —People V Fuller. 415 N E 2d 502, 47 III Dec 497, 
91 111 App Id 922 

Regardless of whether death constituted murder 

Me -State v Kimball 424 A 2d 684 
Participation in planning insufficient where 
charge first-degree felony-murder 

Fla —State v Aguiar, 418 So 2d 245 
88. US—Shockley V US, CCA Cal. 166 F 2d 704. 
cert den 68 SCt 1502, 134 U S 850, 92 1 bd 2d 
1773—1 Ilford, v Page. DC Okl. 307 FSupp 
781, vac in part on oth grds 92 SCt 2873 408 
US 939. 11 LEd 2d 761 

Cal—People V Romero 221 P2d 511, 100 CA2d 
152 -People v Asher. 78 Cal Rptr 885, 273 
C A 3d 876—People v Martinez, 79 Cal Rptr 18, 
274 C A 2d nO-People v Johnson. 112 Cal Rptr 
834, 18 C A Id 1 

111 - People V Hughes 185 N F 2d 834, 36 111 2d 114~ 
People V Johnson. 302 N F 2d 20 55 III 2d 62 
app after remand HI N E 2d 106. 29 III App Id 
761—People v Allen 306 N F 2d 544. 56 III ?d 
516. cen den 95 SCt 120, 419 US 865, 42 
L Ed 2d 102—People v Bishop 177 N E 2d 585 
18 111 Dec 296 60 III App Id 940 
Ky —C J S quoted in Martin v Com . 361 S W 2d 654, 

657. cert den 81 SCt 553, 171 US 969. 9 
I Ed 2d 540. reh den 81 S Ct 744, 372 U S 925. 9 
I rd2d 711 

La—Slate v Ressar 14 So 2d 785, 211 La 299 
Me—Stale v DckxIv 414 A 2d 521 
Miss - Watson v Stale 55 So 2d 441 212 Miss 788 
Mo —Slate v Kennedy App. 596 S W 2d 766 
Pa—Com V Grays. 110 A 2d 422, 380 Pa 77—Com 
V Dickerson, 176 A 2d 421, 406 Pa 102—Com v 
Johnson. 485 A 2d 397. 136 Pa Super I 
Tex - Whitlock s State. 177 S W 2d 205. 146 Tex Cr R 
594 

WVa—Stale v Loveless 80 S F. 2d 442, 119 W Va 
454 

Willing participation sufficient 

Miss—Jones V Slate, 181 So 2d 983, cert den 101 
S Cl 541. 449 U S 1001, 66 L Ed 2d 100 
89 Ala—Miles v Stale. 343 So 2d 801, cert den 
Sup I X parte Miles, Cr. 141 So 2d 806 
Nev—Hanley v State. 451 P 2d 852, 85 Nev 154 
N Y -People V Dlugash. 163 N E 2d 1155 41 N Y 2d 
725, 195 N Y S 2d 419. on remand 198 N Y S 2d 
560, 59 A D 2d 745 

90. Same culpability as pnncipnl not required 

Me —State v Kimball 424 A 2d 684 
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92 Ala -Stokicy v State. 49 So 2d 284, 254 Ala 514 
Cal-People v Harper 156 P 2d 249. 25 Cal 2d 862 
Flu —Henderson v Slate. 70 So 2d 358 
Ind—Parks v State, 348 NE2d 21. 264 Ind 538 
Ky —C J S quoted in Martin v com , 361 S W 2d 654, 

658, ten den 83 SCt 553, 371 US 969, 9 
L Ed 2d 540. reh den 83 S Ct 744. 372 U S 925. 9 
LEd 2d 731 

Md—Mumford v State, 113 A 2d 563, 19 Md App 
640 

SC -State V Cickiellski, 50 SE2d 194. 213 SC 513 
Tenn —Dupes v State. 354 S W 2d 453. 209 Tenn 506 
Killing unnecesaary to achieve object 
Wis—Stale V Balistren. 317 N W 2d 493, 106 Wn 2d 
741 

Statute held constitutional 

U S -Skillern v Estelle. C A Tex. 720 F 2d 839. reh 
den 724 F2d 127, tert den 105 SCt 224. 81 


LEd2d 153, reh den 10S SCt 351. 83 LEdJd 
438 

93. Cal—People v Aoher, 78 Cal Rptr 885, 273 
C A 3d 876 

Miss —Forman v State, 70 So 2d 848. 220 Miw 276 

94. Cal—People v Asher, 78 Cal Rptr 883, 271 
C A 3d 876 

96. Pa -Com V Townes, 334 A 2d 399. 460 Pa 709 
98 Burning to death during araon 
Cal —People v Jennings, 32 Cal Rptr 329, 243 C A 2d 
324—People v Earnest, 120 Cal Rptr 483, 46 
C A 3d 792 

Fla —Stale v Williams. App, 254 So 2d 348 
99. U S —Via V Peyton. D C Va. 306 F Supp 1151 
1 Colo —Eckhardt v People. 247 P 2d 673. 126 Colo 
18 

Ga -C JJS cited in Grey v Sute, 190 S E 2d 337, 339, 
126 Ga App 337 
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2. Ill—People v Rayboum, 219 NE2d 711, 72 111 
App 2d 179—People v Bracey 349 NE2d 224, 
110 111 App 2d 329 

4. Mass —Com v Balliro. 209 N E 2d 308. 349 Mass 
505, 14 A L R 3d 640 

Mich—People v Poplar. 173 N W 2d 732 20 Mich 
App 112 

Okl -Mullins V Page, Cr . 441 P 2d 771 
Tex —Garcia v State. 210 SW2d 574, 151 TexCrR 
593 

8. US—Skillern v Estelle, CATex. 720 F2d 839, 
reh den 724 F 2d 127, cert den 105 S Ct 224, 83 
L Ed 2d 153, reh den 105 S Ct 551. 83 L Ed 2d 
418 

Ark—Stewart v Stale. 519 SW2d 733 275 Ark 753, 
cert den 96 SCt 113 423 U S 859, 46 L Ed 2d 
K6 

Cal —People v Gilbert 140 P 2d 9, 22 Cal 2d 522— 
People v Harper, 156 P 2d 249, 25 Cal 2d 862— 
People V Miller, 216 P 2d 137, 37 C2d 801-Peo¬ 
ple V Schadcr, 44 Cal Rptr 191. 401 P 2d 665, 62 
C 2d 716—People V Bosby 64 Cal Rptr 159,256 
CA2d 209, alTd 89 SCt 1726 195 US 250, 23 
L Ed 2d 284 

Colo—People v Jones. 518 P2d 819, 184 Colo 96 
Dei—Hooks v State 416 A 2d 189 app after remand 
429 A 2d 1312 

Fla—Hombeck v Slate. 77 So 2d 876-Williams 
Stale, App, 261 So 2d 855 

Ga —Callahan v State, 71 S F^ 2d 86. 209 Ga 211, cert 
den 73 SCt 111, 344 U S 868 97 L Ed 973— 
Jones V State 142 S E 2d 801. 220 Ga 899 
Idaho—State v Owen, 253 P2d 201, 73 Idaho 394 
III —People V Pierce 57 N E 2d 345 187 III 608—Peo¬ 
ple V Weber, 83 N E 2d 297, 401 III 584, cen den 
69 S Cl 910, 316 U S 969, 93 L Ed 1120-People 

V L indsay, 107 N E 2d 614, 412 111 472—People v 
Valentine. 177 N E 2d 155 22 111 2d 554—People v 
Williams. 279 N E 2d 100, 3 111 App 3d I 

Mass—Com v Lussier, 128 N E 2d 569, 331 Mass 
83—Com V Devlin, I4I NE2d 269, 335 Mass 
555 

Mich -People v Podolski. 52 NW2d 201, 332 Mich 
508, cen den 71 S Ct 62. 344 U S 845, 97 L Ed 
657. reh den 73 SCt 185, 144 US 888, 97 
L Ed 2d 987—People v Bowen. 162 N W 2d 911. 
12 Mich App 438 

Mo—Dickson v State. 449 SW2d 576-State v Pax¬ 
ton. 453 SW2d 923—Hayes v Slate. App. SOI 
S W 2d 508 

Neb—Garcia v State. 68 N W 2d HI. 139 Neb 571 
N J —State V Smith, 161 A 2d 520. 32 N J 501, cen 
den 81 SCt 383, 364 US 936. 5 L Ed 2d 367 
N Y —People v Harvin. 259 N Y S 2d 883, 46 Miac 2d 
417 

NC—State v Bennett. 36 SE2d 708. 226 NC 82— 
Stale V Fox, 175 S E 2d S6I, 277 N C 1—State v 
Hairston. 185 S E 2d 633. 280 N C 220, cen den 
93 S Ct 194. 409 U S 888. 34 L Ed 2d 145—Slate 

V Peele, 188 SE2d 326, 281 NC 253 
Ohio-State v McKinney, 64 NE2d 129, 77 Ohio 

App 109 
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Or-'^tale v lemen. 296 P2d 618. 209 Or 239, app 
duun 77 set 329, 332 US 948, 1 L Ed 2d 241, 
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Stale V Crowe. 188 S E 2d 379, 238 S C 258, cert 
den 93 set 691, 409 U S 1077, 38 L Ed 2d 666 
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160 

Va—Haskell v Com. 24t S E 2d 477, 218 Va 1033— 
Wooden v Com. 284 SE2d 811, 222 Va 748 

Uability principal 

(1) Me—State v Ramey. 99 A 2d 78. 149 Me 92 
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Cal —People v Terry, 83 Cal Rptr 409, 466 P 2d 961. 
cert diam 92 S Ct 1619, 406 U S 912, 32 L Ed 2d 
112 

111—People V Allen. 309 N E 2d 544 36 III 2d 336. 
cert den 93 SCt 120. 419 US 863, 42 LEd 2d 
102 

Victim of crime 

Cal —People v Washington, 44 Cal Rptr 442. 402 P 2d 
130, 62 C2d 777 

Liability for attempted murder 

III —People V Chavia, 223 N E 2d 196, 79 III App 2d 
10—People V Jouppen. 334 NE2d 846, 31 111 
App 3d 338 

ptfieM? 

9. Cal —People v Wells, 9 Cal Rptr 384, 187 C A 2d 

324 

10. Miss —James v State. 307 So 2d 549 cert den 96 
SCt 88. 423 US 848. 46 L Ed 2d 70 

11. Conn—State v DiLorenzo, 83 A 2d 479, 133 
Conn 281 

14. Fla—CJS. qnoted in Marcum v State, App, 
379 So 2d 974, 976 

Oa —Bectlea v State, 48 S E 2d 94, 203 Ga 627 

16, Cal —People v Harper, supra, n 8 
Fla—State v Aguiar. 418 So 2d 243 

Ga—Park v State, 162 SE2d 339. 224 Ga 467. cert 
den 89 SCt 449, 393 US 980. 21 LEd2d 441, 
af^ after remand 170 SE2d 687. 223 Ga 618, 
vac in part on oth grds 92 S Ct 2843, 408 U S 
933. 33 L Ed 2d 749 Reh den 93 SO 91 409 
US 897. 34 L Ed 2d 163. on remand 194 SE2d 
410. 229 Oa 731 

III—People V Brown, 186 NE2d 321. 26 111 2d 308 
Ind—Parks v State. 348 NE2d 21. 264 Ind 5 38 
Md —Jeter v State. 267 A 2d 319. 9 Md App 373. alTd 
274 A 2d 337. 261 Md 221 

Pa -Com V Barlow. 284 A 2d 768. 446 Pa 263- 
Com V McNeal. 319 A 2d 669, 456 Pa 394 
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Tex —Goiuales v Sute. 330 S W 2d 533. 171 Tex Cr R 
373 

Firat-dagroe murder requlrai premeditation 

Fla—State v Aguiar. 418 So 2d 243 
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17. U —State v Holmes, 388 So 2d 722 
Muis-^J.S. cited hi Dnniels v State. 293 So 2d 19. 
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N J-Slate V Fair. 211 A 2d 359. 43 N J 77 
19. OhK>-Suic V Perryman. 338 N E 2d 1040. 49 
Ohio St 2d 14. 3 OO 3d 8. cert gr 98 SCt 3136. 
438 US 911. 37 L.Ed.2d 1156 
JO. Miss- Riley v Stele. 44 So 2d 433. 208 Miw 
336 

2S. Cal —People v Schader. 44 Cal Rptr 193 401 
P 2d 665 62 C2d Tle-WoodrufT v Superior 


Court oT Lm Angeles County. 47 Cal Rptr 291, 
237 C A 2d 749 

Ga —Grey v Slate. 190 S E 2d 357. 126 Oa App 337 

26. DC—Chnslian v US. App, 394 A 2d I, ccri 
den 99 S Cl 2889. 442 U S 944. 61 L Ed 2d 313 

Maw—Copi V Clark, 295 N E.2d 163. 363 Mass 467 
N Y —People v Wood. 201 N Y S 2d 328, 8 N Y 2d 48. 
167 NE 2d 736 

Tex —Garcia v State, supra, n 4 
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27. Ga —McClung v State. 57 S E 2d 339, 206 Ga 
421 

•Me—State v Goodall, 407 A 2d 268 
Mo—State v Holloway. 195 S W2d 662, 355 Mo 217 
Killing IS rensonable result of contemplated net 
Cal —People v Martinez. 48 Cal Rptr 521. 239 C A 2d 
161 

Me-State v Kimball. 424 A 2d 684 
Ohio-State v Chambers. 373 N E 2d 393. 53 Ohio 
App 2d 266, 7 OO 3d 326 

28. NY—People v Wood. 201 NYS2d 328. 8 
NY 2d 48. 167 NE2d 736—People v Monaco. 
248 N Y S 2d 41, 14 N Y 2d 43 197 N E 2d 532 

29. Conn—C'JS cited In State v Roiisi 42 A 2d 
354, 357. 132 Conn 39 

Pa—Com \ Waters, 418 A 2d 312. 491 Pa 85 
31. Conn—Slate v McCarthy, 49 A 2d 594. 133 
Conn 171 

NY-Ptopk V KampshofT. 385 N Y S 2d 672. 53 
A D 2d 325. cert den 97 S Cl 2979. 433 U S 911, 
53 L Ed 2d 10% 

33. N J —State v Canola. 374 A 2d 20, 73 N J 206 

34 DC—Marcus V US 86 F2d 854, 66 App DC 
298 

Ra -C J S dted In Smith v State. 424 So 2d 726, 732. 
cert den 103 SCi 3129, 462 US 1145, 77 
LEd2d 1379 

Oa—Patton v State 92 SE2d 219, 93 Oa App 575 
Okl—Moulton V State. 201 P2d 268 88 OkICr 184 
Pa —C J.S cited in Com v Sampson, 285 A 2d 480, 
483, 445 Pa 558 

35 Fla—CJS cited in Smith v State, 424 So 2d 
726, 732, cert den 103 SCl 3129, 462 U S 1145, 
77 I Ed 2d 1379 

Pa —Com V Lee. 399 A 2d 104, 484 Pa 335 
36. Mass —Com v Green, 20 N E 2d 417, 302 Maas 
547 

Neb —CJi> dted in State v Rice, 199 N W 2d 480 
491, 188 Neb 728, rert den 97 SCt 1584, 430 
US 947 51 L Ed 2d 795 
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41. NY—People v StreifT, 342 NYS2d 543. 41 
A D 2d 259, afTd in part, revd in pan on oth 
grds 315 N E 2d 762, 35 N Y 2d 22. 358 N Y S 2d 
701 

Pa—Com V StafTord, 301 A 2d 600. 451 Pa 95 

42. Mich—People v Bowen, 162 N W 2d 911. 12 
Mich App 438 

43. Ill —People v Johnson. 102 N E 2d 20, 55 111 2d 
62, app aOer remand 331 NE2d 306, 29 III 
App 3d 763 

Mass—Com v Devlin. 141 NE2d 269. 335 Mass 
SSS-Com V Delldo, 209 N E 2d 303, 349 Mass 
525 

Mo—State v Holloway, supra, n 27 

44. Mich—People v Bowen. 162 N W 2d 911. 12 
Mich App 438 

45. Mo —State v Holloway, supra, n 27 

47. Ga—Pelion v State. 92 SE2d 219, 93 OaApp 
575 

111—People V Brown. 186 NE2d 321, 26 111 2d 308 
Ky —CJ S dted in Manm v Com ,361 S W 2d 654, 
658 cen den 83 SCt SS3 371 U S 969. 9 
L Ed 2d 540. reh den 83 SO 744. 372 U S 925. 9 
L Ed 2d 731 
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Fact 
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Colo-Self V People, 448 P 2d 619, 167 Colo 292 
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Ind—Walker v State. 204 NE2d 850, 246 Ind 386, 
cen den 86 SO 569, 382 U S 991, IS L Ed 2d 
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Mass—Com v Doherly, 229 NE2d 267, 353 Maas 
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NY 2d 255, 212 NE2d 884 
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Tex —Prine v State. Cr. 509 S W 2d 617 
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Okl —Sute V Tniesdell. Cr. 620 P 2d 427 
Statement of eteaients 

Ala—Rudolph v Sute, 114 So 2d 299, 40 AUApp 
398 

Sentence reduced 

Ind —Schmidt v State, 300 N T 2d 86, 261 Ind 81 
Driving another from ecenc not aiding 
Kan—State v Sully. 547 P 2d 344. 219 Kan 222 
51 Mass —Com v McLaughlin, 303 N E 2d 338, 364 
Mass 211 

52. Ky —Maddox v Com , 349 S W 2d 686 
NC—Slate v Hargett. 121 SF2d 589, 255 NC 412 

53. Ind -Walker v State, 204 N E 2d 850, 246 Ind 
386, cen den 86 SCt 569, 382 US 991, IS 
L Ed 2d 478 
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111 —People v Hummel. 365 N E 2d 122, 7 111 Dec 837. 
48 III App 3d 1002 

56. Colo-Self V People, 448 P 2d 619, 167 Colo 
292 
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61. Ala-Rudolph v State, 114 So 2d 299. 40 AU 
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§ 11. Cause of Death 
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see supra § I 

OMBfietent adult refniing medicatkHi 
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medical aid 

NV—People v Robbins. 443 NYS2d 1016 K3 
AD 2d 271 

(2) Where spouse not cnminally liable then is no 
basis for imposing predicate liability on second defend¬ 
ant 

NY-People v Robbins. 443 NYS2d 1016, 83 
AD2d 271 

(3) Failure to render medical aid where duty exists as 
involuntary manslaugber sec infra § 63 

Ind —Wahl v Slate, 98 N E 2d 671 229 Ind 521 
Mo—State v Cooley, 387 S W 2d 544 
Nev —State v Sala. 169 P 2d 524 63 Nev 270 
N Y -People v Cicchetti 377 N E 2d 739 44 N Y 2d 
803 406 N Y S 2d 285 

Pa —Com V Youngkin, 427 A 2d 1356, 285 Pa Super 
417 

SC—State V Doe. 63 S E 2d 303 2|8 SC 520 
70. Cal—People v Morgan, 79 Cal Rplr 911 275 
C A 2d 603 
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632 

Ind—Madison v State 130 N E2d 35 234 Ind 517— 
Wahl V State, 98 N t 2d 671, 229 Ind 521—Bivins 

V State. 258 N E2d 644, 254 Ind 184 

Iowa—CJ S cltad in State v Bahl. 242 N W 2d 298 
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Mass—Com v Bastarache. 414 N E 2d 984. 382 Mass 
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Minn —Slate v Smith 119 N W 2d 838 264 Minn 307 
Mo—Stale v Banister, App, 512 S W2d 843 
Pa—Com V Almeida 68 A 2d 595 362 Pa 596 12 
ALR2d 183, cert den 70 SCt 614. 339 US 
924. 94 L Ed 1346. reh den 70 S Cl 798. 339 U S 
950, 94 L Ed 1364, ten den 71 S Ct 83 340 U S 
867. 95 L Ed 2d 633-<'om v Odom 295 A 2d 
331 448 Pa 474 

SC—State V Riley 64 S L 2d 127 2l9 SC 112 
Tex —Wnghi v State, Cr App , 388 S W 2d 703 
Wn-CJ S cited Cranmnre v State. 271 N W 2d 402. 
428. 85 Wfs 2d 722 

D C —Matter of J N . App . 406 A 2d 1275 

Kan —State v Shaffer 574 P 2d 205, 223 Kan 244 

Minn—State v Schaub. 44 N W 2d 61. 231 Minn 512 

Foftfceablc consequence 

Tex—Ned V State App 14 Dist, 654 SW2d 732 
72. Cal—People v Dilworth, 78 Cal Rplr 817 274 
C A 2d 27, cert den 90 SCt 1148, 397 US 1001. 
25 L Ed 2d 411 

74. Ala—Cazan v State 171 So 2d 77 42 Ala App 
535, cert den 171 So 2d 84, 277 Ala 698 
Cal —People v Dilworth. 78 Cal Rplr 817, 274 C A 2d 
27. cert den 90 SO 1148, 397 US 1001 25 
L Ed 2d 411—Taylor v Superior Court of Alameda 
County. 91 CttlRptr 275, 477 P2d 131, 3 C 3d 
578 

Del-Littlejohn v State. 219 A 2d 155, 9 Storey 291 
111 -People V Jackson 3g0 N E 2d 973. 20 III Dec 764, 
64 111 App 3d 1014 

Ind-Powell V Stale. 437 N E 2d 969 

NC—Sute V Homer 103 SE2d 694 248 NC 342 

Pa-Com V Bohsh. 113 A 2d 464 381 Pa SOO-Com 

V Robinson. 299 A 2d 220, 450 Pa 145—Com v 
McCloud. 322 A 2d 651 4S7 Fa 310 

At eoMUMM Itw 

Cal -People v Burden 140 Cal Rptr 282. 72 C A 3d 
603 

DunuiMon of dcutli 

Cal -People v Mitchell. 183 Cal Rplr 166 132 C A 3d 
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Mass —Com v GoMon, 366 N E 2d 744, 373 Mass 
249, cert den 98 SCt 777, 434, US 1039 54 
L Ed 2d 788 

N C —State v Holsclaw. 237 S E 2d 650. 42 N C App 
6%, app dism, review den 261 SE2d 126, 298 
NC 571 

75. Cal -People v Montecino. 152 P2»5, 66 Cal 
App 2d 85 

Conn —State v Spates, 4tiS A 2d 656, 176 Conn 227, 
cert den 99 S Ct 1248. 440 U S 922. 59 L Ed 2d 
475 

Mass —Com v Hall. 78 N E 2d 644, 322 Mass 323 

Failure to supply medical cure for wife’s child 

Wash - State v Williams. 484 P 2d 1167, 4 Wash App 
908 

Preventing mother from procuring decedent 
medical aid 

Mass —Com v Marcelti. 441 N E 2d 270, 14 Mass 
App 567 

Termination of medical treatment not unlawful 
failure to perfonm legal duty 

Cal -Barber v Superior Court of State of Cal for Los 
Angeles County, 2 Dist, 195 Cal Rptr 484, 147 
C A 3d 1006 

76. Ga — CJ .S cited In Durden v State, 297 S E 2d 
237. 241, 250 Ou 325 

Ky "Tucker v Com. 199 SW2d 631 303 Ky 864— 
C J S cited in Graves v Com . 273 S W 2d 380 
382, 47 A L R 2d 1068 
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77. Ky--CJS cited in Hubbard v Com. 202 
SW2d 634. 636. 304 Ky 818 

78. Ky —C J S cited In Graves v Com , supra, n 76 

79 N C ~C J S cited in State v Knight. 102 S L 2d 
259 265 247 N C 754 

80 An? —State v Shumway 672 P 2d 929, 137 Ariz 
585 

Cal—Pcopk V Barnett, 175 P2d 237. 77 Cal App 2d 
299 

Conn —State v Pope. Cir A D, 313 A 2d 84, 6 Conn 
Cii 712 

DC US V Hamilton DC,182FSupp 548 
Ind-CofTcIt V State. 307 N E 2d 497, 159 Ind App 
485 

Kan-State v Betts, 519 P2d 655. 214 Kan 271 
Mo —C J S cited In State v Mcdiin, 197 S W 2d 626, 
630 355 Mo 564—C J S. cited in State v Adams, 
224 S W 2d 54 59, 359 Mo 845 
Neb —C J S cited in State v Harris, 230 N W 2d 203, 
207 194 Neb 74 

Nev —Trent v Clark County Juvenile Court Services, 
502 P 2d 385, 88 Nev 573 

N J —State V Diamond, 83 A 2d 799 16 N J Super 26 
N M —Stale v Myers, App , 536 P 2d 280. 88 N M 16 
N Y —People V Joseph, 172 N Y S 2d 463, 11 Misc 2d 
219 

N D —C J S quoted in State v Steele. 211 N W 2d 855, 
865 

SC—State v Caldwell, 98 SE2d 259, 231 SC 184 

Relevant and material 

NC-State v Hamrtgton, 133 SE2d 452. 260 N C 
663 

82. Ariz —State v Shumway, App, 672 P 2d 944, 137 
Anz 585 

Conn—State v Pope, Cir AD, 313 A 2d 84, 6 Conn 
Cir 712 

Kan-State v Gordon, 549 P2d 886, 219 Kan 643 
N J —State v Diamond, supra, n 80 
N C -State v Foust 128 S E 2d 889. 238 N C 453 
Pa—Com V Amecca 50 A 2d 725, 160 Pa Super 257 

83. Ky -Penix v Com. 233 S W 2d 89. 313 Ky 587 
Minn —State v Schaub, supra, n 71 

84. Me —State v Shanahan. 404 A 2d 975. cert den 
100 SCI 1029, 444 US 1079, 62 L Ed 2d 762 

Mo—CJS quoted in State v Coleman, App, 660 
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Mo—CJS cited in State v Deyo, 338 SW 2d 816, 
821 

85. Fla—CJ,S cited la Whaley v Stete. 26 So 2d 
656, 658, 157 Fla 593—Parnah v State, App, 97 
So 2d 356 

Minn —Veiey v Veaey. 34 N W 2d 385, 237 Minn 295 
Mo —Sute v Williams, 652 S W 2d 102—CJ£. quoted 
in Sute V Coleman, App. 660 S W2d 201, 2IS 
NJ—State V Myers, 81 A 2d 710, 7 NJ 465. 25 
ALR2d 1171 

Pa—Com V Dorazio, 74 A 2d 125. 365 Pa 291 

Cawing victim to jump from window 

(2) Other mtunces 

III —Peopk V Smith, 307 N E 2d 353, 56 III 2d 328 

The act of a drug user m administer¬ 
ing to himself an overdose of a drug 
sold to him by the accused has been 
held to be a concurrent rather than an 
intervening cause of death, so that the 
drug seller could be convicted of homi¬ 
cide,”** but under some statutes the 
act of selling a dangerous drug which, 
when injected with instruments fur¬ 
nished by the seller of the drug, causes 
the death of the user, does not consti¬ 
tute homicide 

86 5 N J —Sutr V Thomas, 288 A 2d 32. 118 N J 

Super 377 

86.10. N Y -People v Pinckney, 328 N YS 2d 550. 
38 A D 2d 217, affd 297 N E 2d 523, 32 N Y 2d 
749, 344 N Y S 2d 643 
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414, 418, 176 C A 2d 330 
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Ga -Redficld v State. 241 S E 2d 217, 240 Ga 460 
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Ind—Reed v State. 387 N E 2d 82, 180 Ind App 5 
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Mmn —State v Schaub, supra, n 71 
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Pa —Com V Chnsman, 58 Lane Rev 197 
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Pa —Com V Chrianian, 58 Lane Rev 197 
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Direct cunie 
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206, affd in part, revd in part on oth grds, 453 
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Neb -CJ S. cited is State v Hams, 230 N W 2d 203, 

207, 194 Neb 74—State v Meints 322 N W 2d 
809, 212 Neb 410 

N Y —People v Aponte. 369 N Y S 2d 342. 82 Misc 2d 
283 

N C —CJJ5. ched is State v Minton. 68 S E 2d 844, 
848, 234 NC 716, 31 A L R 2d 682—Slate v 
Ward. 128 SE2d 673. 258 NC 330-State v 
Boone. 192 SE2d 13. 16 NCApp 368—State v 
Luther. 203 S E 2d 343, 21 N C App 13, afTd 206 
SE2d 238. 285 N C 570 

Ohio—State v Perryman, 358 N E 2d 1040, 49 Ohio 
St 2d 14. 3 002d 8 Cert gr 98 SCt 3136. 438 
US 911. 57 LEd2d 1156 
Okl —Johnson v Sute, Cr, 386 P 2d 336 


Pa -Com V Kostan. 37 A 2d 606, 349 Pa 560—CJ S 
cited in Com v Almeida, 68 A 2d 595, 605, 362 
Pa 596, 12 ALR2d 183, cert den 70 SCt 614, 
339 U S 924. 94 L Ed 1346. rth den 70 S Ct 798. 

339 US 950, 94 L Ed 1364. cert den 71 S Ct 83, 

340 U S 867, 95 I Ed 633—Com v Cheeks. 223 
A 2d 291. 423 Pa 67—Com v Johnson, 284 A 2d 
734. 445 Po 276 

R 1 —In re Leon, 410 A 2d 121. 121 R I 548 

Tenn —Fine v State, 246 S W 2d 70, 193 Tenn 422 

Intenrenlng cuum as natural result 

Anz—State v Powers, 571 P2d 1016, 117 Anz 220 

Me —State v Hathey. 278 A 2d 397 | 

Tort liability concept inapplicabie , 

Md —Campbell v State. 444 A 2d 1034, 293 Md 438 
N J —State V Canola 374 A 2d 20. 73 N J 206 
NY—People v Kibbe, 321 NE2d 773. 35 N Y 2d 
407, 362 N Y S 2d H48 

Pa -Com V Root, 170 A 2d 310, 403 Pa 571. 82 
ALR2d 452—Com v Evans, 58 Sch L R 1— 
Com V Stafford, 3()| A 2d 600 451 Pa 95 

Ultimate harm reasonably foreseeable 

N Y —People v Kibbe 321 N E 2d 773, 35 N Y 2d 
407, 362 N Y S 2d 848 

Removal of artificial life-support ^systems 

Cal - People V Saldana, 121 Cal Rptr 243 47 C A 3d 
954 

Mich —People v Vanderford, 258 N W 2d 502, 77 
Mich App 370 

Victim short by another victim 
Tex —Blanwtt v State, Cr 556 S W 2d 322 
Victim struck by automt^ile 
Ind —Manna v State 440 N E 2d 473 
Link in chain of causes 

N Y -People v Stewart 358 N h 2d 487. 40 N Y 2d 
692 389 N Y S 2d 804 

91. Fla —Hornbeck v Stale 77 So 2d 876 

Ga—Singlcy v State 31 SE2d 349, 198 Ga 212- Kil 
gore V State, 98 SE2d 72 95 Ga App 462—Wy 
rick V State 102 SE2d 53, 96 Ga App 847 
ill—People V Meyers 64 N E 2d 531, 392 111 355— 
People V Paulson 225 NE2d 424 80 111 App 2d 
44 

Ind—Swafford v Stale, 421 NE2d 596 
Miss—Schrocr V Stale 160 So 2d 681 250 Miss 84 — 
CJS died in Proctor v Slate, 267 So 2d 899, 900 
Neb - State v Hams 230 N W 2d 203, 194 Neb 74 
N C —C J S cited in State v Duncan, 93 S E 2d 421, 
422 244 N C 374 

Ohio—State v Foster 396 N E 2d 246, 60 Ohio Misc 
46 14 00 3d 144 
Wyo —Stale v Osmus, supra, n 89 
Provocative conduct inducing perpetrator 
Cal —People v Williams, App. 142 Cal Rptr 704 75 
CA 3d 731 

Contributing cause 

111-People V Brown 373 N I 2d 459 15 III Dec 113 
57 III App 3d 528 

92. Mass—Com v Colston, 366 N E 2d 744, 373 
Mass 249 cert den 98 SCl 777, 434 U S 1039, 
54 I Ed 2d 788—Stale v Meints, 322 N W 2d 809, 
212 Neb 410 

Pa—Com V -Matthews, 389 A 2d 71, 480 Pa 33 

Superseding cause 

Anz—State v Powers, 571 P2d 1016, 117 Anz 220 

93. An/ -State v Brown, App 631 P 2d 129, 129 
Anz 347-State v Hall, 633 P 2d 398. 129 Anz 
589 

Ky--Tucker v Com. 199 SW2d 631, 303 Ky 864 
Mich -CJS quoted in People v Moss, 245 N W 2d 
389. 403 70 Mich App 18, affd 273 N W 2d 471. 
405 Mich 38 

NY—People v Richardson, 382 N Y S 2d 61, 51 
A D 2d 462 

Pa—Com V Bolish. 113 A 2d 464. 381 Pa 500 
Wash —State v Williams 484 P 2d 1167. 4 Wash App 
908 


Past MS 

Not responsible for Inadvertent killing by pu- 
liceman 

Pa —Com ex rcl Smith v Myers, 261 A 2d 550, 4J8 
Pa 218, 56 A L R 3d 217, overruling Com v 
Almeida, 68 A 2d 595, 362 Ps 596, 12 A LR 2d 
183, cert den 70 S Ct 614. 339 U $ 924. 94 L Ed 
1346 reh den 70SCl 798. 339 US 950. 94 L Ed 
1364, cert den 71 SCt 83. 340 U S 867. 95 LEd 
633 

94. Oa - Styles v Slate, 164 S E 2d 156, 118 Ga App 
445, app offer remand 171 SB 2d 310, 225 Oa 
731 

Miss —Houston v State, 70 So 2d 338 
Tenn —Fine v Slate, supra n 90 

Where the procedure for the pro¬ 
posed withdrawal of extraordinary life- 
sustaining measures for a termmally 
ill and comatose patient is complied 
with, and the court concludes that such 
measures should be discontinued, no 
participant, either medical or lay, shall 
be subject to criminal liability as a 
result of such termination’’* Should 
death occur in such case, its proximate 
cause shall be deemed to be whatever 
caused the patient to lapse into a coma 
in the first place ’’ 

95.5. N Y —Eichnpr v Dillon. 426 N Y S 2d 517. 73 
A D 2d 431 mod on uth grds 420 N E 2d 64, 52 
NY 2d 363. 438 N Y S 2d 266, cert den 420 
Nf 2d 64 52 NY 2d 363. 438 N Y S 2d 266 

Court approval without atate procedure 

Conn -Foody v Manchester Memorial Hoap. 482 
A 2d 713, 40 Conn Supp 127 
95.10 Neb—State v Meints. 322 N W 2d 809, 212 
Neb 410 

NY- Eichner v Dillon, 426 N Y S 2d 517, 73 A D 2d 
431 mod on oth grds 420 N E 2d 64, 52 N Y 2d 
363. 438 N V S 2d 266, cert den 420 N E 2d 64. 
52 N Y 2d 363. 438 N Y S 2d 266 

96 Anz—Slate v Hall 633 P2d 398, 129 Anz 589 
III -People V Arnold 232 N t-2d 483, 89 III App 2d 

185 cert den 89 SCl 245 393 US 917. 21 
I Ed 2d 203 -People v Dillon 327 N E 2d 225, 28 
III App 3d 11 

Ind-Miller v Slate 335 N E 2d 206 263 Ind 595 
Neb-State v Hams 230 N W 2d 203, 194 Neb 74 
Pa —Com V Cam, 296 A 2d 753, 449 Pa 228—Com 
V Stafford 301 A 2d 600. 451 Pa 95 
SC-State V Riley 64 S E 2d 127 219 SC 112 

97 Colo —People V File, 627 P2d 761 
Ga—Singley v Stale supra n 91 

111 —PeopU V Paulstsn. 225 N E 2d 424 80 111 App 2d 
44 

MilH—P eople v Flenon, 202 N W 2d 471, 42 Mich 
App 457 

Mo -Slate v Bolder 635 S W 2d 673, cejl den 103 
S Ct 770. 459 US 1137, 74 L Ed 2d 983 
Neb -Stale v I ytle, 231 N W 2d 681 194 Neb 353— 
State V Meints 322 N W 2d 809. 212 Neb 410 
Tex —Adams v Stale, 202 S W 2d 933 ISO Tex Cr R 
431 

WVa —State v Durham 195 SE2d 144, 156 W Va 
509 
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99. Ala—Warren v Stale 25 So 2d 51 32 Ala App 
273-Pyles v Stale, 78 So 2d 813, 38 Ala App 
123 revd on oth grds 78 So 2d 816, 262 Ala 
1—Hearns v State, Cr, 261 So 2d 64, 47 Ala App 
725—Smith V Stale Cr 307 So 2d 47. 54 Ala 
App 237 

Anz -Slate v Hills 605 P 2d 893. 124 Anz 491 
DC — Baylor v U S App. 407 A 2d 664 
Ga —Styles v State 164 S E 2d 156, 118 Ga App 445, 
app after remand 171 S F 2d HO, 225 C3a 731 
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111 —People V Outlirord. 407 N E 2d 1094, 41 III Dec 
S96. 86 III App 3d 237 

Iow«-Staie V McCUun. 125 NW2d 764. 256 Iowa 
I7S, 4 ALR3d 134-$tate v Jacknon. 223 
NW2d 229-Slate v Lnger, 292 NW2d 119 
Md —DeVaugha v Slate. 194 A 2d 109, 232 Md 447. 
100 A L R 2d 761. cert den 84SCt 693. 376 U S 
927, II L Ed 2d 623 

Mich—People v Vanderford, 258 NW2d 502. 77 
MicbApp 370 

Neb—State v Lytle. 231 N W 2d 681, 194 Neb 353 
N Y —People v Stewart, 338 N E 2d 487, 40 N Y 2d 
692, 389 N Y S 2d 804 

NC—Slate v Jones. 225 SE2d 549. 290 NC 292 
Okl —CJ.S. fiMted at IcNitli la Pettigrew v State. Cr 
SS4 P2d 1186. 1193 

Tenn—Gray v Sute. 250 SW2d 86 194 Tenn 234 
Utah—State v Wilson, 216 P2d 630, 117 Utah 368 
Wyo—State V Catellier, 179 P 2d 203, 63 Wyo 123 

AhiOKc of promiit medical aid 

(3) Other cases 

Cal—People v McGee. 187 P 2d 706, 31 Cal 2d 229 

laterteoing canse 

Ohio—State v Johnson, 381 N E 2d 637, 56 Ohio St 2d 
35. 10 OOld 78 

1. DC—US V Hamilton. DC. 182 FSupp 548 
Neb—State v Meints. 322 N W 2d 809, 212 Neb 410 
Wash—State v Uitle, 358 P2d 120, 57 Wash 2d 516 

2. Anz —State v Sauter 583 P 2d 242 120 Ariz 222 
Cal —People v Freudenberg, 263 P 2d 875, 121 C A 2d 

564 

Colo—People v Calvaresi, 534 P 2d 316 188 Colo 
277 

Conn —State v Tomassi. 75 A 2d 67 137 Conn 113 
Del —Wnght v State. 374 A 2d 824 
D C —Matter of J N , App. 406 A 2d 1275 
Ga—Campbell v Stale. 221 SE2d 212, 136 GaApp 
338 

III—People V Stamps, 291 NE2d 274, 8 III App 3d 
896~People v Olson. 377 N E 2d 371 18 Ill Dec 
218. 60 III App 3d 535 

Neb—State v Hams, 230 N W 2d 203. 194 Neb 74— 
State V Meints. 322 N W 2d 809. 212 Neb 410 
N J —State V Anderson. 343 A 2d 505, 135 N J Super 
423 

N C —Slate v Holsclaw. 257 S E 2d 650. 42 N C App 
696, app dnm review den 261 SE2d 126, 298 
NC 571 

SC—State V Doe, 63 SE 2d 303, 218 S C 520 
Wash—Sute v Little. 358 P2d 120. 57 Wash 2d 516 

OrgBB removal upon negligent premature pro- 
• nouBcement if death 

N Y —People v Eulo. 472 N E 2d 286, 63 N Y 2d 341, 
482 N Y S 2d 436, 42 A L R 4th 723 
Ulual courae of good medical practice 
Del—Quillen v Slate, 110 A 2d 445, 10 Terry 114, 
rearg den 112 A 2d 848, 10 Terry 163 
N J —State V Clark 248 A 2d 559, 104 N J Super 67. 
afTd 266 A 2d 315, 110 NJ Super 562. cert den 
91 set 988. 401 US 958. 28 L Ed 2d 243 

3. Del -€J,S cited in Wnght v State. 374 A 2d 824, 

828 

Neb—Sute v Meints, 322 N W 2d 809, 212 Neb 410 

4. Pa—Com v Cheeks, 223 A 2d 291, 423 Pa 67 

5. Ga—Campbell v Sute 221 SE2d 212. 136 Ga 

App 338 

Kan—State v Rucckert. 561 P 2d 850, 221 Kan 727 
Ohio—Slate v Johnson. 381 N E 2d 637, 56 Ohio St 2d 
35. 10 00 3d 78 

8. Anz-State v Ulin, 548 P2d 19. 113 Anz 141 
Dd -CJ.S dted U Wnght v Stale. 374 A 2d 824, 
828 

Iowa—Stale v McClain, 125 N W 2d 764, 256 Iowa 
175 4 ALR3d 134 

Mich—People v Flenon, 202 N W 2d 471, 42 Mich 
App 457 

Neb-CJA cited In Stale v Harris. 230 N W 2d 203 
207, 194 Neb 74—State v Meints, 322 N W 2d 
k809 212 Neb 410 
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Malpractice reaulting in new wounda 

Wash-State v Little. 358 P 2d 120, 57 Wash 2d 516 

9, Colo —People v Calvaresi 534 P 2d 316, 188 Colo 

277 

DC—Baylor V US. App . 407 A 2d 664 
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10. Colo—CJS guotod in People v Cox. 228 P 2d 
163, 166. 123 Colo 179 

Oa—Styles V Stale. 164SE2d 156, 118 GaApp 445. 

app after remand 171 SE2d 310, 225 Ga 731 
La-CJS,. cited in State v Chavers. 294 So 2d 489 
492, effi den 95 SCt 786. 419 US illl 42 
L Ed 2^ 808 

Minn —Slate v Smith. 119 N W 2d 838. 264 Minn 307 
Mont —State v Maliy. 366 P 2d 868. 139 Mont 599 
Nev —State v Sala, 169 P 2d 524. 63 Nev 270 
N C —State v Atkinson, 259 S E 2d 858 298 N C 673 
Okl —C J S black letter lummary quoted in Chase v 
State. Cr. 382 P 2d 457. 460 cert den 84 S Cl 
506, 375 US 979. 11 L Ed 2d 424 
SC—CJS cited in State v Fields, 214 SE2d 320, 
322 264 S C 260. cen den 96 S Ct 269, 423 U S 
925. 46 L Ed 2d 252 

W Va —CJ S. Mack letter summary quoted in State v 
Durham. 195 SE2d 144, 150, 156 WVa 509 

II Alaska—Armstrong v State, 502 P2d 440, o5 
A L R 3d 266 

Art? —State v Contreras. 481 P 2d 861 107 Anz 68 
Cal —People v Stamp, 82 Cal Rptr 598. 2 C A 3d 203, 
cert den 91 S Q 36. 400 U S 819. 27 L Ed 2d 46 
Conn -Stale v Spates. 405 A 2d 656 176 Conn 227, 
cert den 99 SCI 1248. 440 U S 922. 59 L Ed 2d 
475 

III - People V Baer 342 N F 2d 177. 35 III App 3d 391 
Ky —Tucker v Com 199 S W 2d 631, 303 Ky 864— 

Hubbard v Com 202 SW 2d 634 304 Ky 818 
Md-DeVaughn v Slate. 194 A 2d 109, 232 Md 447, 
100 A L R 2d 761 cert den 84 S Ct 693. 376 U S 
927, 11 L Ed 2d 623 
Minn - State v Berry, 309 N W 2d 777 
Mo - State v Johnson. 475 S W 2d 95 
N J —Sute V Loray, 195 A 2d 289. 41 N J 131—State 
v Anderson, 343 A 2d 505 135 N J Super 423 
N C —State v Thompson. 258 S E 2d 800, 43 N C App 
380 

Pa —Com V Hicks. 353 A 2d 803. 466 Pa 499 

Victim's intoxication 

NC—State v Cummings, 271 SE2d 277, 301 NC 
374 

12. N C —Slate v Luther. 206 S E 2d 238 285 N C 
570 

Okl -Chase v State, Cr. 382 P 2d 457 cert den 84 
S Ct 500, 375 U S 979 11 L Ed 2d 424 

13. US—CJS cited in Rice v State ot Wis 424 
F2d 12. 14. cert den 91 SCt 73. 400 U S 836 
27 LEd2d 69. rch den 91 SCt 190, 400 U S 
931, 27 I Ed 2d 191 

Utah- -CJS cited in State v BeBee, 195 P 2d 746. 747, 
113 Utah 398 

Wis— CJ.S quoted at length in State v Rice, 156 
N W2d 409, 417, 38 Wis2d 344 
14 Cal—People V Phillips, 51 Cal Rptr 225, 414 
P2d 353 64 C2d 574 

15. Minn—CJS cited in State v Smith, 119 
N W 2d 838, 848, 264 Minn 307 
16 Ga —Com v Newkirk. 317 A 2d 216, 455 Pa 
559 

Utah—CJS citod in Sute v BeBee, supra n 13 
18. WVa-CJS cited in State v Durham, 195 
SE2d 144, ISO, 156 WVa 509 

§ 12. Time of Death 

20. Ala—Mitchell v Stale. 191 So 2d 385 43 Ala 
App 427—Flannigin v State, Cr , 266 So 2d 637 
48 Ala App 559, afTd 266 So 2d 643 289 Ala 
177 

D C —Matter of J N ,«App 406 A 2d 1275 


Ind -Slate v Carrier. 134 N E 2d 688, 235 Ind 456, 59 
A L R 2d 896—State v Dailey. 134 N E 481. 191 
Ind 678. 20 A L R 1004 

Md—Stale v Brown, 318 A 2d 257, 21 Md App 9| 
—Com v Vanctzian, 215 N E 2d 658, 350 Mass 
494—Com v Pinntek, 234 N E 2d 756, 354 Mass 
13 

Mich —C JJS cited in ”eople v Stevenson, 300 N W 2d 
449, 451, lOI Mich App 61. afTd 331 N W 2d 143, 
416 Mich 383—CJS cited In People v Steven< 
son, 331 NW2d 143, 145, 416 Mich 383 
N J —Stale V Young, 390 A 2d 556, 77 N J 245 
Okl —C J S quoted in Flliott v Mills, Cr, 335 P 2d 
1104, 1108 

Pa —C J.S quoted in Com v Ladd, 166 A 2d 501, 513, 
402 Pa 164 

Tcnn -Colo v State C r. 512 S W 2d 598 

Rule of evidence 

Cal—People v Clark. 235 P2d 56, 106 C A 2d 271 
Pa—Com V Udd. 166 A 2d 501, 402 Pa 164 
Death haitened by third penon 
Cal —People v Clark, supra 
Rule not abrogated by aUtutc providing no limitation 
of time for prosecution of murder 
Okl—Elliott v Mills, Cr 335 P 2d 1104 
Rule inapplicable to voluntary manslaughter 
Ohio—State v Sandridge, 365 N E 2d 898, 5 O O 3d 
419 

Involuntary manslaughter 

NC-State v Heflcr, 310 S E 2d 310, 310 N C 135 
22 N J —Stale v Anderson, 343 A 2d 505, 135 N J 
Super 423 

Rule of evidence 

Cal —People v Snipe, App, 102 Cal Rptr 6, 25 C A 3d 
742 

The common law “year and a day 
rule/’ which has been a part of the 
basic law of many states, does not 
conform to present-day medical reali¬ 
ties, principles of equity or public poli¬ 
cy, and the rule is rejected as an ana¬ 
chronism and declared to be no longer 
part of the common law “ * 

22 5. State V Young 372 A 2d 1117, 148 NJ Super 
405, revd on oth grds 390 A 2d 556, 77 N J 245 
Or—State v Hudson, 642 P 2d 331, 56 Or App 462 

Judicially abrogated 

Mich—People V Stevenson, 331 N W 2d 143, 416 
Mich 383 

23. DC —Matter of J N, App. 406 A 2d 1275 

Ga—Manning v Sute. 182 S E 2d 690, 123 GaApp 
844 

Md—Sute V Brown, 318 A 2d 257 21 Md App 91 
Neb —State v Hare. 208 N W 2d 264. 190 Neb 339 

24. Statute held retroactive 

Cal —People v Snipe App , 102 Cal Rptr 6, 25 C A 3d 
742 

§ 13. Definition 

Library References 
Homicide «=»7 et seq. 
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25. U S —Hargett v U S C A Ala. 183 F 2d 859— 
Yamal v Brierley. DC Pa, 324 FSupp 311. 
alTd , C A , 468 F 2d 816, cert den 93 S Q 1405. 
410 US 940. 35 L Ed 2d 607 

Ark—Degler v Sute. 517 S W 2d 515, 257 Ark 388 
Cal—People v Endner, 165 P2d 712, 73 Cal App 2d 
20-PeopIe v Yokum, 302 P 2d 406. 145 C A 2d 
745 

Colo—Walker v People, 489 P2d 584, 175 Colo 173 
Conn —State v Edwards 3|6 A 2d 387, 163 Conn 527 
Idaho—Slate v Snowden. 313 P 2d 706. 79 Idaho 266 
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llt—Pieople V Clemens 292 N E 2d 212. 9 III Ann Jd 
112 

lowt'-State V Christie, N W 2d 887. 241 Iowa 1199, 
mod on oth grds and reh den 54 N W 2d 927, 
243 Iowa 1199—Stale v Drosos 114 N W 2d 52*) 
251 Iowa 1152 

Kan—State v Jtnscn 417 P2d 271, 197 Kan 427 
Me—State v Woodbury. 403 A 2d 1166 
Maas—Com v McCauley, 246 N E 2d 425. 155 Muv, 
554 

Md—Faulcon v State, 126 A 2d 858. 211 Md 249— 
Elliott V Slate, 137 A 2d 110, 215 Md 4 52—Par 
ker V State 254 A 2d 381. 7 Md App 167, cert 
den 91 SCi l67a 402 US 984. 29 Ltd 2d 150 
Mich—People v Mornn 187 N W 2d 414, 1| Mich 
App 301 

Miss— Caner v Slate, 25 So 2d 470 199 Miss 871 
Mo—CJS efted In State v Foster, 197 SW2d 311. 
321. 355 Mo 577 

Mont —State v Rivers 320 P 2d 1004. 131 Mont 129 
Neb—Stale v Huiier, 18 N W 2d 203 145 Neb 798 
NY—People v Mollettc. 383 NYS2d 817 87 

Mik 2d 216 

Okl—MycrT» v State. 174 P2d 395. 83 OkICr 177 
Pa—Com V Palmer. 292 A 2d 921, 448 Pa 282 
R 1 —State V JelTerds 152 A 2d 231. 89 R 1 272, rearg 
162 A 2d 536, 91 Rl 214 

Tea —Lovclady v Slate, 198 S W 2d 570 150 Tex Cr R 
50 

Utah—Stale v BeBee. 175 P2d 478. 110 Utah 484 
Va—Panmll v Com. 38 SI 2d 457 185 Va 244 

Other definitions 

(1) Kan—Slate v Goetz 217 P 2d 246 171 Kan 
703 

(2) People V Luscomb, 55 N E 2d 469, 292 N Y 190 

(4) US—Turner v McKaskle, CATcx 721 i 2d 

999 

Ala—Smelchcr v State, 11 So 2d 180 32 Ala App 
326—Johnson V State 169 So 2d 773 42 Ala App 
511 

Cal-People v Phillips 51 Cal Rptr 225 414 P2d 
353. 64 C 2d 574 

111 —People V Maninez, 281 N E 2d 268, 4 III App Id 
1072 

Iowa—Stale v Wilson, II N W 2d 737, 234 Iowa 60- 
State V HafTa. 71 N W 2d 35 246 Iowa 1275 cert 
den 76 SCl 198. 350 US 914 100 1 Ed 801 
Me —Stale v Lafferiy, 309 A 2d 647 
Mass—Com v Caine, 318 N E2d 901, 166 Mass 366 
Mich—People v Carter, 197 N W 2d 57, 387 Mich 
197 

Miss —Rogers v State, 76 So 2d 702, 222 Miss 609 
N J —State V Brown. 126 A 2d 161 22 N J 405->Staie 

V Gardner. 242 A 2d I, 51 N J 444 

N Y -People v Jackson 231 N E2d 722. 20 N Y 2d 
440. 285 N Y S 2d 8 cert den 88 SO 1815, 391 
US 928. lOLEdld 668 

Ohio—Stale v Muuatello, 387 N E 2d 627, 57 Ohio 
App 2d 211. U OOld 320 alTd and remd 178 
NE2d 738. 55 Ohio St 2d 201. 9 OOld 148 
Pa-Com V Ladd. 166 A 2d 501 402 Pa 164—Com 

V CartoU. 194 A 2d 911, 412 Pa 525— Com v 
Kirkland, 195 A 2d 318 413 Pa 48- Com v 
Bowden. 309 A 2d 714, 456 Pa 278 

Tex-Watson v Stale. 189 SW2d 1020. 148 UxCt 
589—Lopez v Stale, 216 S W 2d 183 152 Tex 
CrR 562—Brown v State 216 S W 2d 226, 153 
Tex Cr R I—becks v Stale, 254 S W 2d 196 158 
Tex CrR 204 
Peace of state 

(1) Pa—Com V Simpson. Pa 26 Erie Co 16 

(2) Va—Thomas v Com. 41 SE2d 476, 186 Va 
131 

Abeence of extrcoie eanotional distreu not ele- 

Ky-Wellman v Coni, 694 S W 2d 69e overruling 
RaililTv Commonwealth 567 S W 2d 107, Bartrug 

V Commonwealth 568 SWld 925 Edmonds v 
Commonwealth 586 S W 2d 24 


Distinguished from assaaK and battery with 
intent to klil and murder 

Miss—Hauher v StaU 50 Sold 187. 210 Miss 661 

Unlawful killing not necessarily murder 

Anz-State v Folk 277 P2d 1016 78 Ariz 205 

Capital felony 

Tex —Marline/ v Mate. 118 S W 2d 66. 167 Tex Cr R 
97 

There can be no narder without homicide, but the 
converse is not true 

W Vo State V Sievenson. 127 SE2d 638, 147 W Va 
211. cert den 81 SCl 886 372 US 938. 9 
L Ed 2d 768 

Felony 

Kan -State v Gloyd. 84 P 2d 966. 148 Kan 706 
Me -State v Chase 99 A 2d 71 149 Me 80 
NC—Slate s Alston, 141 St 2d 791. 264 N C 198 

Essential requisites lacking 

111—People V Taylor. 279 NE2d 141, 3 ill App Id 
714 

Elements 

Ala—Young V Stale CrApp, 161 So 2d 1007 
Hawaii—State v Apao, 586 P2d 250, 59 Haw 625, 
subs rirsolution 693 P 2d 405 
111 —People V Walden, 357 N E 2d 212, 2 111 Dec 255. 

41 III App 3d 744 

Capital murder 

Mo - State v Duren 547 S W 2d 476 

Statute valid 

Ark -Ford v Slate, 631 S W 2d 1 276 Ark 98, cert 
den 103 S Ct 189. 459 U S 1022, 74 L Ed 2d 519 
Colo -People v Favors 556 P 2d 72 192 Colo 136 
Del - Waters v Malt 441 A 2d 500 
Ind—Jones v State 185 NE2d 426 270 Ind 285 
La—Stale v loomtr 195 So 2d 1120- State v Mitch 
ell 412 So 2d 547 

Me —State v Crotkir, 435 A 2d 58, 25 A I R 4th 270 
Okl—Thomas v State, Cr 556 P 2d 1321 
Wash—Stale v Wanrow, 588 P 2d 1320, 91 Wash 2d 
101 

Brain death 

Mass—Com v Golsion 166 N I 2d 744, 371 Mass 
249 ten den 98 SO 777. 414 US 1019, 54 
Ed 2d 788 

Statute invalid 

Colo Pwpic V Roark, 643 P Zd 756 
Absence of self<defense not element 
Ohio -Slate v Davis, 456 N E 2d 1256 8 Ohio App 3d 
205 80 B R 276 
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26. Nev-Slate v Blackwell, 198 P 2d 280, 65 Nev 
405, reh den 200 P 2d 698, 65 Nev 405. cert 
den 69 set 742, 136 US 919 91 L Ed 1097 

Pa—Com V Redlinr 49 Berks 116 

27 Conn—State v Kurz, 17 A 2d 808 131 Conn 
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Nev—Rogers v State. 432 P2d 331, 83 Nev 376 
NM—State v Pace. 456 P2d 197, 80 N M 364 
N Y —People v Porter. 54 N Y S 2d 3-People v Le¬ 
van. 64 N E 2d 341. 295 N Y 26-People v Con- 
forti, 72 N Y S 2d 438—People ex rel Saniangelo v 
Tutuska. 192 N Y S 2d 350, 19 Misc 2d 308, afTd 
205 N Y S 2d 1006, II A D 2d 906. motion den 
216 N Y S 2d 684, 9 N Y 2d 862, 175 N E 2d 818 
N C—CJ.S cited la State v Streeton, 56 S E 2d 649, 
652, 231 NC 301—Slate v Hairston, 185 SE2d 
633, 280 N C 22a cert den 93 S Ct 194, 409 U S 
888 , 34 LEd2d 145—State v Thompson, 183 
S E 2d 666. 280 N C 202-CJ S. died in State v 
Shrader. 225 S E 2d 522, 528 290 N C 253 
Ohm—State v Hill, 232 N E2d 394. 12 Ohio St 2d 88 
Or —Sute V Grooms. 615 P 2d 1130, 47 Or App 1001 
Pa —CJ.S cited in Com v Bolish. 112 A 2d 464, 471, 
381 Pa 500-Com v Crews. 239 A 2d 350, 429 
Pa 16, app after remand 260 A 2d 771 436 Pa 
346—CJ.& dted ia Com v Commander 260 
A 2d 773, 776, 436 Pa 532—Com v Tomlinson, 
284 A 2d 687, 446 Pa 241 

Tenn —Ban v State. 231 S W 2d 707. 191 Tenn 259— 
Phillips V State, Cr, 455 S W 2d 637. 2 Tenn Cr 
App 609 

Tex—Smith v State, 225 S W 2d 846, 154 TexCrR 
234 

WVs—CJ.S dted la State v Uwis. 57 SE2d 513, 
526, 133 WVa 584 

Attiapt 

(4) Other cases 

Conn —State v Rogere, 120 A 2d 409. 143 Conn 167 
cert den 76 SCt 850. 351 US 952. 100 L Ed 
1476 

Dd—Jenkins v State. 240 A 2d 146, afTd 89 SCI 
1677, 393 US 213, 23 LEd 2d 253, reh den 90 
set 469, 396 U S 995. 24 L Ed 2d 460 
Idaho—Sute v Owen, 253 P2d 203, 73 Idaho 394 
III -People V Danner. 245 N E 2d 106, 105 111 App 2d 
126—People v Muir, 349 NE2d 423. 38 111 
App 3d 1051 Revd on oth grds, 365 NE2d 
332. 8 III Dei 94. 67 III 2d 86. cert den 98 S Cl 
615, 434 US 986. 54 L Ed 2d 481 
NJ—Sute V Smith. 161 A 2d 52a 32 N J 501, cert 
den 81 SCt 383, 364 US 936. 5 LEd 2d 367 

MMIcd 

(1) Ky —Tarrence v Com . 263 S W 2d 40, cert den 
75 SCt 220. fifsl case, 348 U S 899, 99 L Ed 706 
Va —Heacock v Com. 323 S E 2d 90. 228 Va 397 

(2) Mass—Com v Venuti. 52 NE2d 392. 315 
Mass 255 

(3) Masa.-Com v Moran. 442 N E 2d 399, 387 

Mass 644 

Vi—S tate v Doucette. 470 A 2d 676. 143 Vt 573 

(4) Other matiem 


US—Btzup V Tintley. DC Colo. 211 FSupp 545, 
afTd. CA. 316 F2d 284 

Cal —People v Stamp. 82 Cal Rpir 598, 2 C A 3d 203, 
cert den 91 SQ 36. 400 US 819. 27 L Ed 2d 
46—Carlos v Superior Coon of Los Angeles Coun¬ 
ty 197 CaIRptr 79. 672 P 2d 862. 35 C 3d 13] 
Me — State v LafTerly, 309 A 2d 647 
Md —Warren v Sute, 330 A 2d 173, 29 Md App 560 
Mo —Slate v Owens, 486 S W 2d 462 
N Y —People v Luxcomb, 55 N E 2d 469, 292 N Y 
390 

Pa-Com V Redtine. 137 A 2d 472, 391 Pa 486- 
Com V Bohsh. 138 A 2d 447. 391 Pa 350. cen 
den 78 S Ct 1376. 357 U S 931, 2 L Ed 2d 1373— 
Com V Cater. 152 A 2d 259, 396 Pa 172—Com 
V Simpson. 260 A 2d 751. 436 Pa 459 
Tex —Smith v State. 323 S W 2d 443. 168 Tex Cr R 
102 

Statute held valid 

U S — U S ex rel Stakes v Shovlin. C A Pa . 464 F 2d 
1211 

Anz—State v Celaya, 660 P 2d 849, 135 Anz 248— 
State V McLoughlin. 679 P 2d 504, 139 Anz 481 
Ark—Ruiz V State. 617 SW2d 6. 273 Ark 94. cert 
den 102 S O 659, 454 U S 1093, 70 L Ed 2d 631 
Cal —People v Johnson, 112 Cal Rptr 834, 39 C A 3d 
1 

Ga—Larkin v Stale 278 SE2d 365. 247 Ga 586 
Hawaii—Stale v Wakinekona, 499 P 2d 678, S3 Haw 
574 

La—State v Frezal. 278 So 2d 64 
NM—State v Hicks. 555 P2d 689, 89 N M 568 
Vi-Slate V Doucette 470 A 2d 676. 143 Vt 573 
W Va —State v Taylor 285 S F 2d 635 
Wash—State v Peyton 630 P2d 1362 29 Wash App 
701 


Pa—Com V Bolish, 55 LackJur 213. revd on oth 
grds 113 A 2d 464. 381 Pa 500. afTd 138 A 2d 
447, 391 Pa 550, cert den 78 SCt 1376, 357 U S 
931. 2 L Ed 2d 1373 

AccMential occurrence used only in determining 
pennlty 

Cal -People v Jones 343 P 2d 577, 52 C 2d 636, cert 
den 80 S Ct 364 361 U S 926, 4 L bd 2d 350 

Md —Adams v Sute. 262 A 2d 69, 8 Md App 684, 
cen den 91 SCl 193. 400 US 928, 27 L Ld 2d 
188 

Malice and felonioui intent 

NY- People v Harvin. 259 N Y S 2d 883 46 Mine 2d 
417 

Importation of intent 

Cal - -People v Sears, 44 Cal Rptr 330. 401 P 2d 938, 
62 C 2d 737—People v Fain. 75 Cal Rptr 633 451 
P 2d 65. 70 C 2d 588 

WVa—State v Young. 311 SE2d |18 


Ark —Gngsby v Sute, 542 S W 2d 275, 260 Ark 499 
Cal —People v Johnatm, 104 Cal Rptr 807, 28 C A 3d 
653 

Fla—SuteN Williams, App, 254 So 2d 548 
Kan—Sute v Qark. 460 P2a 586, 204 Kan 38 
N Y -People v Miller. 297 N E 2d 85. 32 N Y 2d 157. 
344 N Y S 2d 342 

Felony murder doctrine ahouid not be extended 
beyond rutional function 

Cal —People v Washington, 44 Cal Rptr 442, 402 P 2d 
130, 62 C 2d 777—Pec^le v Jennings, 52 Cal Rptr 

329. 243 C A 2d 324—People v Cline. 75 Cal Rptr 
459, 270 C A 2d 328. 32 A L R 3d 582 

Prior to indgmeut it if felony murder 

Cal-People v Finley. 33 CaIRptr 31. 219 CA2d 

330, cen den 84 SCt 1174. 377 U S 912 12 
L Ed 2d 181—Brooks v Supenor Coun of Los 
Angeles County, 48 CaIRptr 762, 239 CA2d 
538—People v CIme. 75 Cal Rptr 459, 270 C A 2d 
328. 32 A L R 3d 582 
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Intent to commit felony 

Cal —People v Brunt, lOI Cal Rptr 457, 23 C A 3d 
945 

III—People v Moms. 274 N E 2d 898, I III App 3d 
566 

Mo —Stale v Rumble. 680 S W 2d 939 
N Y —People V Joyner. 257 N E 2d 26, 26 N Y 2d 106, 
308 N Y S 2d 840 

Pa-Com V Spallone, 406 A 2d 1146, 267 Pa Super 
486 

Vt —State V DouLCtle. 470 A 2d 676, 143 Vi 573 

Expectation of death immaterial 

Pa -Com V Johnson. 485 a 2d 397, 336 Pa Super 1 

Negligence of accomplice immaterial 

Conn —Slate v Pcilegnno, 480 A 2d 537, 194 Conn 
279 

Only intent to commit particular felony re¬ 
quired 

Cal —People v Fonman, 64 Cal Rptr 669, 257 C A 2d 
45—People v Baglin, 76 Cal Rptr 863, 271 C A 2d 
411 

Narrow conatmetion 

Cal—People v Satchell 98 CaIRptr 33 489 P2d 
1361, 6 C3d 28. 50 A LR 3d 383 
Statute held conatitutional 
NY—People V KampshofT, 385 NYS2d 672, 53 
A D 2d 325, cen den 97 S Ct 2979, 433 US 911 
S3 L Ed 2d 10% 

Accomplice liability 

D C —Christian v U S, App 394 A 2d I cert den 99 
SCt 2889 442 US 944 61 L Ed 2d 3|5 
Mo —State v Boggs, 634 S W 2d 447 
Pa-Com V Waters, 345 A 2d 613 463 Pa 465 
Va-Briley v Com, 273 S F 2d 57 221 Va 563 
Wyo—Jones v State, 568 P 2d 837 
Appliea to property offenses involving special 
danger to life 

Minn—State v Back 341 N W 2d 273 
50 Cal —People v Johnson, 104 Cal Rptr 807, 28 
C A 3d 653—People v Cantrell, 105 Cal Rptr 
79>, 504 P 2d 1256—People v Conrad App, 107 
CaIRptr 421, 31 C A 3d 308 
Kan—Siaic v Lamb 497 P2d 275, 109 Kan 453 
Mo —Slate v Shuler, 486 S W 2d 505 
Ohio—State v Carver 283 N E 2d 662, 30 Ohio App 2d 
115, afTd 285 N E 2d 26 30 Ohio St 2d 280, lert 
den 93 S Ct 542, 409 U S 1044, 34 L Ed 2d 295 
Or—Suit V Lililt 4 jI P2d 810 249 Or 297, cert 
den 88 set 1048, 390 U S 955 19 L Ed 2d 1148 
Pa—Com V Wooding. 50 A 2d 328, 355 Pa 555 
Vi—S tale v Doucette 470 A 2d 676 143 Vi 573 
W Va —C J S quoted in Stale v I ewis 57 S E 2d 513 
525, 133 WVa 584 
Substitute for mens res 

Ark—Bosnick v State, 454 SW 2d 311 248 Ark 846 
Colo—Whitman v People, 420 P2d 416 161 Colo 
no—People V Pnesi App, 672 P2d 539 
Conn —Stale v Rossi. 42 A 2d 354 132 Conn 39 
Ra —Adams v State. 341 So 2d 765 cert den 98 S Cl 
232, 434 U S 878. 54 L Ed 2d 158, reh den 98 
SO 541, 434 US 977 54 L Ed 2d 471 
Mass—Commonwealth v Gricus, 58 N E 2d 241, 317 
Mass 403 

Neb—Wilson v State, 103 N W 2d 258, 170 Neb 494 
cert den 81 SCl 178, 364 US 887, 5 L Ed 2d 
108 

Nev—Sute v Fouquette, 221 P2d 404, 67 Nev 505 
cert den 71 SCI 799, 341 US 932. 95 L Ed 2d 

1361 and 72 SO 369 342 U S 928, % L Ed 2d 

691 

N Y —People v Berzups 402 N E 2d 1155, 49 N Y 2d 
417. 426 N Y S 2d 253. on remand 432 N Y S 2d 
852 76 A D 2d 867 

NC—State v Foster 239 SE 2d 449 293 NC 674 
Oki—Wade v Slate App, 581 P2d 914 
Or—Slate v Jensen. 2% P2d 618. 209 Or 239, e'er! 
den 77 S Ct 329. 352 U S 948 I L Ed 2d 241. reh 

den 77 S Ct 388 352 U S 990. I L Ed 2d 369 

Tex —Garrett v Stale App. 573 S W 2d 543 
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Wyo--Oifaoni v State, 672 P2d 777. cert den 104 
S.D 13)1. 465 US lOSl. 79LBd2d726 

1x1 some jurisdictions the felony-mur¬ 
der doctrine is not applicable where the 
underiymg felony is an integral part of 
iHe homicide.^’ 

803. Cal—People V IreM. 73 CalRptr 188. 450 
P2dS80.70 C2dS22.40ALR3d 1323-People 
V Sciura. 80 Cal Rptr 794. 276 C A 2d 389. cert 
den 90 SO 1231. 397 US 1016, 23 LEd 2d 
430-Pieoplev Wilion, 82CtlRptr 494.462 P2d 
22. lC3d431 

Kan-State v Brawn. 696 P2d 954. 236 Kan 800 
Okl-Sullinier v State. Cr. 675 P2d 472 
Uadertyiiia MiMy Md aot ladndad wltliiB 
hoaieidt 

Cal—People v Mattiaon. 93 Cal Rptr 183. 481 P 2d 
193. 4 C3d 177—People v Calzada. 91 Cal Rptr 
912, 13 CA3d 603-People v Burton. 99 Cal 
Rptr i. 491 P2d 793, 6 C3d 373 
N Y —People V Miller. 334 N Y S 2d 230. 70 Mik 2d 
594. afld 334 NYS2d 232. 39 AD2d 893, mo¬ 
tion den 289 NE2d 332. 31 NY 2d 698, 337 
NYS2d310,ievd 297 N £ 2d 83. 32 N Y 2d 137. 
344 NYS2d 342, afld. 366 NYS2d 369, 47 
AD2d613 

However, m at least one other juris¬ 
diction It has been held that a convic¬ 
tion for felony-murder may be predi¬ 
cated upon the underlying felony 
which is itself a part of homi¬ 
cide.” '® 

S0.10. Ge —Baker v State. 223 S E 2d 269. 236 Ca 
734-Oolden v Sute. 297 SE2d 479, 230 Oi 
428. cert den 103 SO 1448, 460 U S 1046. 73 
LEd2d 802-Orahafn v State, 308 SE 2d 844. 
231 Oa 640 

51. Cal—Peopk v Stamp. 82 Cal Rptr 398. 2 
C A 3d 203. cert den 91 S Ct 36, 400 U S 819. 
27 L Ed 2d 46—People v Nichols. 89 Cal Rptr 
721, 474 P 2d 673, 3 C 3d 130, cert den 91 SCt 
1388. 402 U S 910, 28 L Ed 2d 632 

lowa-CJ.S. dtod fa Sute v Oavm, 328 N W 2d SOI, 
303, app after remand 

Kan—Sute v Moffitt, 431 P2d 879. 199 Kan 314 
Mo-Sute V Moore. 380 SW 2d 747 
N Y —People V Luicomb, uipra, n 49 
Pa—Com V Redline, 49 Berks 116 
Rak taappUcablc whnrc acctMipUce killed 
Ul—People V Hudson, 287 NE2d 41, 6 IIIApp3d 
1062—people v Moms. 274 NE2d 898. 1 III 
App3d 366 

Pa-Com V Redline. 137 A 2d 472, 391 Pa 486 

Pmos kaied Med sot Be piim roBM, etc. 

Ala —Taylor v Sute. Cr App. 442 So 2d 128 
Mo-SUte V McClain. App. 531 SW2d40 
NC—SUte V Carter. 238 SE2d 493, 293 NC 332 
Rale aot preeladed wkere fictfaa ie partidpaat 
III—People Y Rice, 438 NE2d 1333. 64 III Dec 14, 
108 III App 3d 344—People v Onham, 11 Dut. 
477 NE2d 1342. 87 lUDec SI4, 132 III App 3d 
673 

52. AM—CJ.S. difd In Davis v Suu. supra, n 49 
Aliika-Oray v Suu, 463 P2d 897 

Cal—People v Phillips. 31 Cal Rptr 225. 414 P2d 
333,64 C 2d 310—Brooks v Superior Court of Los 
Antelct Cduniy. 48 Cal Rptr 762. 239 C A 2d 
S3S-PMple V MattMoo. 93 Cal Rptr 183. 481 
P2d l93,4C3d 177 

Del —Jenkins v Suu. 230 A 2d 262. app after remand 
240A2d 146.afM 89Sa 1677. 395 US 213. 23 
LEd2d 233,reh den 90 SO 469. 396 US 993. 
24 LEd2d 460 

Kan-Sute v Moffltl. 431 P2d 879. 199 Kan 514 
Nl-8tau V McKaver. 213 A 2d 320. 89 NJ Super 
32 

N C —CJ.S. cMad In State v Straeion, supra, n 49 


Okl —Johnson v Sute, Cr, 386 P 2d 336 
Pa-CJ.S. died fa Com V Myeri, Pa. 167 A 2d 295. 
300. 402 Pa 431. cert den 81 SQ 1099. 366 US 
921. 6 L Ed 2d 243 

Unlawftd tUetrlbiitioB of cocalae 
Va—Heaoock v Com , 323 S E 2d 90. 228 Va 397 
Violence aeceMary to carry out counoa pur- 
poee 

111-People V Oolson, 207 NE2d 68. 32 III 2d 398. 
oert den 86 S Ct 1931. 384 U S 1023, 16 L Ed 2d 
1026, reh den 87 SCt 21. 385 US 892, 17 
L Ed 2d 123 

Pekmy la abetract 

Cal—People v Lovato, 65 Cal Rptr 638, 238 C A 2d 
290—People v Cline, 73 Cal Rptr 439. 270 C A 2d 
328. 32 A L R 3d 382—People v Nichols, 89 Cal 
Rptr 721. 474 P2d 673. 3 C 3d 150. cen den 91 
S Ct 1388, 402 U S 910. 28 L Ed 2d 652—People 
V Satchel!. 98 Cal Rptr 33. 489 P 2d 1361, 6 C 3d 
28. SO A L R 3d 383—People v Satchell. 98 Cal 
Rptr 33. 489 P 2d 1361, 6 C 3d 28, SO A L R Id 
383 

NC-Sute Thompson, 185 SE2d 666, 280 NC 
202 

Practieiag medlGiiic without ifeease not danger- 

Cal —People v Burroughs, 201 Cal Rptr 319. 678 P 2d 
894, 33 C 3d 824 

53. Cal—People v Cline. 75 Cal Rptr 459, 270 
CA2d 328. 32 ALR3d 382 

Del —Jenkins v Sute. 230 A 2d 262. app after remand 
240 A 2d 146, affd 89 S Ct 1677. 395 U S 213. 23 
LEd2d 233. reh den 90 SCt 469, 396 US 993. 
24 L Ed 2d 460 

Ohio—State v Johnson, 381 N E 2d 637. 36 Ohio St 2d 
35. 10 00 3d 78 

Tenn-Fme v Slate. 246 SW 2d 70. 193 Tenn 422 

DIract caaaal reiult 

Cal —People v Stamp. 82 Cal Rptr 398. 2 C A 3d 203, 
cert den 91 S Ct 36. 400 U S 819, 27 L Ed 2d 46 

FoneoaUe coBaeqaence 

Tex —Gordon v State, App 4 Dnt, 640 S W 2d 743 

However, it has been held that a 
statute defining felony-murder does 
not limit its scope to felonies that are 
foreseeably dangerous 

53.2 Va —Hcacock v Com. 323 S £ 2d 90, 228 Va 
397 

The felony attempted or committed 
m order to establish felony-murder 
must be one of the independent felo¬ 
nies listed in the statute ’ 

53.5. Mich—People v Allen. 197 NW2d 874, 39 
Mich App 637 

N Y —Peopk V Parker. 2 Dept. 466 N Y S 2d 700. 96 
A D 2d 1063 

Okl —Swaim v Sute, Cr, 369 P 2d 1009 
Braaklng and aatcriag not inclmlad 
Mkh—Peopk v Whetstone, 326 NW2d 352. 119 
Mich App 346, on reh 346 NW 2d 843, 131 
Mich App 669 

54, Miu-Lackey v State, 33 So 2d 23, 211 Miss 
892 

NH—SUU V MillctU. 299 A 2d 130. 112 NH 458 
Pa-COfn V Wikon, 296 A 2d 719, 449 Pa 235 
Vt-State V Doucette, 470 A 2d 676. 143 Vt 573 
W Va —CJ.S fuoud to Sute v Lewis, supra, n 49 

latoitlcatioa aegatfving lateat 
N C —State v Simmons, 213 S E 2d 280. 286 N C 681, 
vac in part on ofh grds 96 S Q 3207, 428 U S 
903. 49 L Ed 2d 1208 

In some jurisdictions the felony-mur¬ 
der rule has been abolished ^ ’ 


84.5. Mich -People v Aaron, 299 N W 24 304, 409 
Mich 672, 13 ALR4th 1180 

page 549 

55. Iowa—State v Anderson, 33 N W 2d 1. 239 Iowa 
1118 

Kan-State v Brown. 236 P2d 59. 171 Km 557 
Mo—State v Werbin, 345 SW2d 103 
54. S C —Sute V Steadmm. 31 S E 2d 91,214 S C 1 
57. U S —Chavez v Dickson, C A Cal. 280 F 2d 727. 
cert den 81 SCt 379. 364 US 934. S LE42d 
366. reh den 1092. 366 US 922. 6 LEd2d 244 
Anz —State v Singleton, 182 P 2d 920, 66 Anz 49—In 
re Anonymous, Juvenik Court No 63SS-4, 484 
P 2d 233, 14 Anz App 466 
Conn—State v Valenano. 468 A 2d 936, 191 Conn 
639, cert den 104 $Ct 2351. 80 L Ed 2d 824 
Ohio—State V Cooney, 263 NE2d 407, 24 Ohio 
App 2d 12 

Rale applicable to coaimoB law anoa aad aot 
itatotory anoa 

NI -State V Lucas. 152 A 2d 30. 30 N J 37 
SB. Anz-Sute v Henry. 362 P 2d 374, 114 Am. 

494|-.Stale V Anas, 641 P 2d 1283, 131 Ariz 441 
Cal —Peopk v Walker. 201 P 2d 6. 33 Cal 2d 250. cen 
den 69 SCt 744, 336 US 940. 93 LEd 1098— 
People V Jones. 343 P 2d 377, 52 C 2d 636, cen 
den 80 set 364, 361 US 926, 4 L Ed2d 330— 
Peopk V Hamilton, 13 Cal Rptr 649, 362 P 2d 
473, 33 C2d 881—People v Thomas. 117 Cal 
Rptr 855, 44 C A 3d 573 

Del —Jenkins v State, 230 A 2d 262. app after remand 
240 A 2d 146. affd 89 SCt 1677, 393 U S 213. 23 
L Ed 2d 253. reh den 90 SD 469. 396 US 995. 
24 L Ed 2d 460 

D C —Blango v U S. App, 373 A 2d 883 
III—People V Auilar. 319 NE2d 514, 39 111 2d 93 
Ind—Irons v State, 397 NE2d 603. 272 Ind 287 
lowa-State v Hinkle. 229 N W 2d 744 Sute v Cuevas. 
282 N W 2d 74 

Kan-State v Sullivan. 378 P2d 1108, 224 Kan 110 
Mich —People v Young, 340 N W 2d 803. 418 Mich I 
Minn -State v Nunn, 297 N W 2d 752 
N Y —Peopk V Milkr, 334 N Y S 2d 730. 70 Miic 2d 
394, affd 334 N Y S2d 252. 39 AD2d 893, mo¬ 
tion den 289 NE2d 332 31 NY 2d 698. 337 
N Y S 2d 510. revd 297 N E 2d 85. 32 N Y 2d 157. 
344 NYS2d 342, afTd, 366 NyS2d 369, 47 
A D 2d 613 

NC—State v Thompson. 185 SE2d 666, 280 NC 
202 

Or —State v Barton, 492 P 2d 828. 8 Or App 186. cert 
den 93 SCI 64. 409 US 852. 34 LEd 2d 95 
Pa —Com V Maloney, supra, n 48—Com v Carey. 66 
MontgCo 263, affd 82 A 2d 240, 368 Pa 157— 
Com V Klinger, 337 A 2d 569, 461 Pa 606 
Tex —Cline v State. Cr App. 204 S W 2d 512 
Wash—State v Dudrey. 635 P2d 730, 30 WaihApp 
447 

Common-ltw burglary 
N J -State V Butler, 143 A 2d 330. 27 N J 360 
Inapplicable to itoreliouic braakiag 
Md —Jeter v Sute, 267 A 2d 319. 9 Md App 373. affd 
274 A 2d 337, 261 Md 221 

No particular degrae reqalrod 

N Y -People v Johnson. 433 N Y S 2d 339. 89 A D 2d 
814 

59. Cal —People v Jones. 343 P 2d 577, 52 C 2d 636, 
cert den 80 SCt 364, 361 US 926. 4 LEd 2d 
350-Peopk V Fain, 75 ai Rptr 633. 451 P2d 
65. 70 C 2d 588—Peopk v Ooodndge. 76 Cal 
Rptr 421, 452 P2d 637, 70 C2d 824-Peopk v 
Medina. 116 Cal Rptr 133. 41 C A 3d 438 
Ga —CJ.S efted In Hill v State, 39 S E 2d 675, 68a 
201 Oa 300 

III-People V Kokp. 191 NE2d 753, 29 III 2d 116 
La —Slate v Square, 244 So 2d 200, 237 La 743, vac 
in pan on oth grds 92 S Ct 2871, 408 U S 938, 33 
L Ed 2d 760, mand conf to 268 So 2d 229. 263 La 
291 
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Md --Tkompioii v State. 186 A 2d 461. 230 Md 113- 
Middleton v Stale, 2S1 A 2d 224. 6 MdApp 
380-Sydnor v Stale. 387 A 2d 297, 39 Md App 
459 

Mm-Com v O'Neal, 327 NE2d 662. 367 Maas 
440. op lupp 339 NE2d 676. 369 Mass 242 
Midi—People v McDonald. 293 NW2d 388, 409 

Mkh no 

Neb—MacAvoy v State, IS N W 2d 43, 144 Neb 827, 
ceil den 63 set 339. 323 US 804, 89 LEd 642 
NC—Slate V Woods. 213 SE2d 214, 286 NC 612. 
vac in part on oth grds 96 S Ct 3207, 428 U S 
903, 49 L Ed 2d 1208 

Pn—Com V appi, 4 Bucks 189. afTd 114 A 2d 338, 
382 Pa 72 

SlBtatory deflnitioB of rape applicable 

Pa—Com V Capps, 114 A 2d 338. 382 Pa 72 

Atliaipled rape 

Wash-State v Kroll. 338 P2d 173, 87 Wash 2d 829 
M. US-Ciark v US. CAOkI, 281 F2d 230- 
Slmpaon v Wainwnght. C A Fla . 439 F 2d 948, 
cert den 91 set 2199. 402 US IOII.29LKd2d 

434 

Ala—iding V State, Cr, 269 So 2d 130, 49 Ala App 
III 

Aril—State v Akins. 383 P2d 180, 94 Aru 263 
Ark —Murray v State, 462 S W 2d 438, 249 Ark 887- 
Slewart v Stale. 319 SW2d 733, 237 Ark 733, 
cert den 96 Sa 113, 423 US 859. 46 LEd 2d 
86—Simpson v Stale, 623 S W 2d 200 274 Ark 
188, app after remand 643 S W 2d 688, 278 Ark 
334 

Cal—People v Sirtgnano, App. 117 Cal Rptr 131, 42 
C A 3d 794 

Cbk)-McKenna v People. 233 P 2d 331, 124 Colo 
112—Jones v People. 360 P 2d 686. 146 Colo 
4&~Oakt V People. 424 P2d US. 161 Colo 361 
Conn—State v Buteau. 68 A 2d 681, 136 Conn 113, 
oert den 70 set 316, 339 US 903, 94 L Ed 
1332—State v Gunning. 439 A 2d 339 183 Copn 
299 

DC—Wheeler V US. 165 F 2d 225. 82 US App DC 
363, cert den 68 S Ct 448, 333 U S 829, 92 1 Ed 
Ills, and 68 SCt 448. 333 US 830, 92 L Ed 
IMS 

Fla —Leiby v State, 30 So 2d 329—Mills v State, App, 
407 So 2d 218 

Oa—Edwardi v Slate, 100 SE2d 172, 213 Ga 332 
Idaho-Stku v Hokenson. 327 P 2d 487, 96 Idaho 283 
Ul—People V Woods. 118 NE2d 248. 2 III 2d 240. 
oeit den 74 SQ 858. 347 US 993. 98 L Ed 
1126—People v Connolly. 210 NE2d 323, 33 
ni2d 128, oert den 86SCl 1939 384 U S 1023. 
16 LEd 2d 1027—People v Morns. 274 NE2d 
891, I lHApp3d S66 

Ifid —Jones v Slate, 193 N E 2d 460, 244 Ind 682, cert 
den 92 SO 2511. 408 US 927. 33 LEd 2d 
339^Uyton v State, 221 N E 2d 881, 248 Ind 32. 
app after remand 240 N E 2d 489. 231 Ind 203— 
Hollowell V State. 269 N E 2d 753. 236 Ind 467 
Kan-State v Rueckert. 361 P 2d 830 221 Kan 727 
Me -4talc v MacDonald. 229 A 2d 321 
Md-Staosbury v State. 146 A 2d 17. 218 Md 233- 
Brady v State. 154 A 2d 434. 220 Md 454-Veney 
V State, 246 A 2d 608, 231 Md 139. cert den 89 
SO 1284, 394 U S 948, 22 L Ed 2d 482 
MBas.-Com v LuMier, 128 N E 2d 333 Mass 83 
Mich—People V Ooree. 186 NW2d 872. 30 Mich 
App 490-Peoplc V Smith, 189 N W 2d 833 33 
Mich App 336-People v Smith. 222 N W 2d 172. 
53MichApp 184 

Mo.-Stale v Bradley. 234 S W 2d 536, 361 Mo 267- 
Slatc V Burnett, 293 S W 2d 333, 365 Mo 1060, 
oert den 77 SO 367, 352 US 976, I LEd 2d 
326—Stale v Devoe. 430 S W 2d 164—State v 
Sykes, 436 S W 2d 32 

Nab-Suic V Hall. 125 N W2d 918. 176 Neb 29S- 
Siatc V KaulTman. 164 N W 2d 469. 183 Neb 817 
Nev -CJii. HIM In State v Fouqueile. 221 P 2d 404. 
417, 67 Nev 503. cert den 71 SCt 799. 341 U S 
923. 95 L Ed 1361, and 72 S O 369, 342 U S 928. 
96 LEd 691 


N J —Slate V Reynolds, 195 A 2d 449. 41 N J 163, I 
A L R 3d 1438, cert den 84 SCt 1930, 1934. 377 
U S 1000. 12 L Ed2d 1050, i«h den 85 S.O 23, 
379 US 873. 13 LEd2d 81—Slate v Kress. 253 
A 2d 481, 105 N J Super 514—State v Burton, 325 
A 2d 856, 130 NJ Super 174 
NY—People v Hawkins. 224 NYS2d 457, 33 
Misc 2d 821—People v Harvin, 239 N Y S 2d 883. 
46 Misc2d 417—People v Lewis. 444 NYS2d 
1003, IN MiK2d 682 

NC—Stale v Maynard. 101 SE2d 340, 247 NC 
462—State v Bunton, 101 S E 2d 454. 247 N C 
510 

Okl—Hampton v State. Cr, 407 P2d 210 
Or—State v Smith, 458 P2d 687. I Or App I S3 
Pa —Com V Taranow. 59 A 2d 53. 359 Pa 342—COm 
V Darcy, 66 A 2d 663, 362 Pa 259, cert den 70 
SO 96, 338 US 862, 94 LEd 528—Com v 
Thomas, 117 A 2d 204. 382 Pa 639—Com v 
Simpson. 260 A 2d 751. 436 Pa 459—Com v 
Myers. 282 A 2d 347, 444 Pa 465—Com v Tar¬ 
ver. 284 A 2d 739, 446 Pa 233—Com v Magee. 
284 A 2d 769. 445 Pa 367 

Tenn—Tosh v State, Cr, S27 S W 2d 146—State v 
Johnson. 661 S W 2d 854. app after remand 698 
SW2d 631 

Tex -Smith v State. 323 S W 2d 443. 168 Tex Cr R 
102—Lope^ V State Cr, 482 S W 2d 179 
Utah—State v Murphy. 489 P 2d 430. 26 Utah2d 330 
Va —Harrison v Com . 257 S E 2d 777, 220 Va 188— 
Whitley V Com . 286 S£2d 162. 223 Va 66. cert 
den 103 set 181. 439 US 882. 74 LEd 2d 148, 
reh den 103 SCt 771. 459 U S 1137, 74 L Ed 2d 
984 

WVa—State v Dawson. 40 SE2d 306, 129 W Va 
279 

Taking fhim presence 

(2) Other matters 

N J -State V Butler. 143 A 2d 530, 27 N J 560 
N Y —People v Santiago, 402 N E 2d 121. 48 N Y 2d 
1023, 423 N Y S 2d 782 
Common-law robbery 
N J —Slate V Butler. 143 A 2d S30, 27 N J SdO 
Rule inapplicable where homicide by victim 
Cal —People v Washington, 44 Cal Rptr 442, 402 P 2d 
130, 62 C 2d 777 

NJ—State V Suit 323 A 2d 341, 129 NJ Super 336 
**Attempted commiasion'* of armed robbery 
Mass—Com v Ladetto. 207 NE2d 536, 349 Mass 
237 

Intent n ecewar y 

U S—Paify V Cardwell C A Ohio, 448 F2d 328 
Cal —People v Thompson, 165 Cal Rptr 289, 611 P 2d 
883, 27 C 3d 303 

Me—State v Snow, 383 A 2d 1385 
Neb —State v Montgomery. 215 N W 2d 881, 191 Neb 
470 

Attempted robbery 

Cal —People v Johnson, 104 Cal Rptr 807, 28 C A 3d 
653 

Okl - McDonald v State. Cr. 674 P 2d 51 
Va -Ball V Com, 273 S E 2d 790. 221 Va 754 

Completed robbery 

Mo —State v Harley. App. 543 S W 2d 288 

Underlying robbery neceanry tlement of of- 
fenae 

III -People V Falkner. 377 N £ 2d‘824, 18 III Dec 339, 
61 III App 3d 84 

Victim*! itate of mind and praaance of drngi in 
victim*! blood not reievaat 

ind —Thomas v State. 436 N E 2d 1109 
No partkninr degree reqnhred 
N Y -People v Johnson. 453 N Y S 2d 539, 89 A D 2d 
814 

Statute held valid 

us—Westberry v Murphy, CAMe, 535 F2d 1333. 
cert den. 97 SCt 245. 429 U S 889, SO L Ed 2d 
172—Watkins v Callahan. C A Mass. 724 F2d 
1038 


**Agpavaled robbery** 

Wyo—Osborn v State. 672 P 2d 777, cert den 104 
SQ 1331, 465 US lOSl. 79 L Ed 2d 726 

The jrule also applies where a homicide 
was committed while committmg other 
crimes ’ 

61,5. Ark —Johnson' v State. 482 S W 2d 600, 252 
Ark 1113 

Ga —Marable v State. 268 S E 2d 720, 154 Ga App 
426 

La—Sute V Hayden. 267 So 2d SSI. 263 U 142 

Intent to aisanlt 

Cal —People v Talbot, SI Cal Rptr 417, 414 P2d 633. 
64 C2d 691, cert den 87 SCt 729, 385 US 1013, 
17 LEd 2d 551 

Aoanult 

Or—State v Shirley, 488 P2d 1401. 7 Or App 166 
Wash —State v Harm, 421 P 2d 662, 69 Wash 2d 928 
“Other felony** 

Kan—Stale v Moffltt, 431 P2d 879, 199 Kan 514 

Conipiricy to rob 

Oa—Lindsey v State. 178 SE2d 848, 227 Ga 48 
Tex —Ruiz V State, Cr App, 579 S W 2d 206 
Attempted eicnpe by force nnd violence 
Cal —People v Lynn. 94 Cal Rptr 16, 16 C A 3d 259 
Fnrnilhing heroin illegnlly 
Cal —People v Taylor 89 ai Rptr 697, 11 C A 3d 57 
Aannlt nnd battery high and aggravated 
Me—Sute V Troll. 289 A 2d 414 

Kidnapping 

NC—State v Woods. 213 SE2d 214, 286 NC 612, 
vac in part on oth grds , 96 S Ct 3207 
Poaseaaion of firearm by convicted felon 
Ga—Scott V Sute. 297 SE2d 18 250 Ga 195 
63. Del —Jeqkins v State. 240 A 2d 146 AfTd 89 
set 1677, 395 US 213, 23 L Ed 2d 253, reh 
den 90 S Q 469, 396 U $ 995. 24 L Ed 2d 460 
N Y —People v Luicomb. supra, n 49 
Second degree murder 

Cal—People v Satchell, 98 Cal Rptr 33, 489 P2d 
1361, 6C3d 28. SO ALR3d 383 

65. N H -Suu v Millette, 299 A 2d ISO. 112 N H 
458 

Tex-Smith v Sute. 179 SW2d %5, 147 TexCrR 
278 

At common law 

Pa—Com V Redline, 137 A 2d 472. 391 Pa 486 
Miedemeenor larceny gufficient predicate 
Mich —People v Hawkins. 319 N W 2d 644, 114 Mich 
App 714, application for leave to app held in 
abeyance 335 N W 2d 473 
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66 . Cal —People v Johnson 104 Cal Rptr 807. 28 
C A 3d 653 

Fla —State v Andreu, App, 222 So 2d 449 
Kan—Sute v Moffitt, 431 P2d 879. 199 Kan 314 
NM—State v Nelson. 338 P2d 301. 65 N M 403, 
cen den 80 SCt 142 361 U5 877. 4 L Ed 2d 
115 

NC—CJ.5 chid in Sute v Thompson. 185 SE2d 
666 , 673. 210 N C 202 

Or—Sute v Schwenaen, 392 P2d 328, 237 Or 506 
Wash—State v Hams, 421 P2d 662. 69 Wash 2d 
928—State v Goliaday. 470 P 2d 191. 78 Wash 2d 
121 

Break in chain of event! 

(2) Other instances 

Ohio—Stale v Mihm, 163 N E2d 416 
Preciae canael eomiection not required 
Cal —People V Jackson. 31 Cal Rptr 356, 217 C A 2d 
161—People V Mftchdl, 88 Cal Rptr 726, 392 
P2d 526 61 C2d 3S3—People v Chapman. 67 
Cal Rptr 601. 261 C A 2d 149—People v Baglin. 
76 Cal Rptr 863. 271 C A 2d 411 
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Pa--Coni V Thomas 219 A 2d 334. 429 Pa 227 
Rala inappllcaUa where defendant guilty of willful 
murder 

Cal—Peopk V Miwzaliki, 67 Cal Rptr 378. 260 
C A 2d 611. cert den 89 SO 701. 393 US 1039. 
21 L Ed 2d 701 

Pa-Com V Yamal. 239 A 2d 318. 429 Pa 6, cert 
den 90 SO 224. 396 US 911 24 L Ed 2d 186 
C7. Cal —People v Hardy. 198 P 2d 865. 33 Cal 2d 
32—People v Jackson, 78 Cal Rptr 20. 273 
C A 2d 248-People v Asher, 78 Cal Rptr 883. 
273 C A 3d 876—People v Martinez 79 Cal Rptr 
18. 274 C A 2d 170 

DC-Hamsv US. App, 377 A2d 34 
ill -People V Doherty. 193 N E 2d 37, 28 111 2d 328 
Kan -CJ.S chad in State v Smith 394 P 2d 218. 221. 
223 Kan 796 

N Y -People v Wood. 201 N Y S 2d 328, 8 N Y 2d 48 
167 N E 2d 736—People v Joyner. 237 N E 2d 26. 
26 N Y 2d 106 308 N Y S 2d 840 
Pa—Com V Redline. 137 A 2d 472 191 Pa 486 
Tenn —Farmer v Slate, 296 S W 2d 879. 201 Tcnn 
107 

Cofaloa juiaflabiy killed 

ill—People V Moms. 274 NE2d 898. 1 111 App 3d 
366 

Unlawfkil aale of narcotic 

Anz—State v Dixon, 311 P 2d 623. 109 Ariz 441 

68. Cal—People V Taylor 89 Cal Rptr 697, II 
C A 3d 37 

U —State V Tuckson, 414 So 2d 360 
Mich —People v Podolski 32 N W 2d 201 332 Mich 
308, cert den 73 S Ct 62 344 U S 843, 97 1 Ed 
637. reh den 71 S Cl 185, 344 U S 888. 97 L Ed 
687 

Or—Stale v Schwensen. 392 P2d 328, 237 Or 506 
Pa-Com V Moyer. 53 A 2d 736, 337 Pa 181—Com 
V Bolish, S3 Lack Jur 211, revd on oth grds 111 
A 2d 464, 381 Pa 300. affd 118 A 2d 447, 191 Pa 
530. cert den 78 SCl 1376, 357 US 911, 2 
LEd2d 1373 

Va-Bniey v Com, 273 SE2d 48. 221 Va 532. ten 
den 101 SCI 3022, 431 US 1031. 69 L Ld 2d 
400 

One coBtinaoni tranaaction 

Ark —Gngsby v Slate, 542 S W 2d 275, 260 Ark 499 
Cal—People v Welch. 104 Cal Rptr 217, 301 P2d 
223 

69. DC—US V Naples, DC, 192 FSupp 23, revd 
on oth grds, CA. 307 F2d 618, 113 U S App 
DC 281, on remand 203 F 2d 944 

La—State v Gamer. 115 So 2d 855. 218 U 561 
Md —Campbell v State. 444 A 2d 1034, 293 Md 438 
Mass-Com v Gneus, 38 N E 2d 241, 317 Mass 403 
Nev-State v Fouquette. 221 P2d 404, 67 Nrv 305, 
cert den 71 SCI 799. 141 US 923, 93 I Ed 
1361. and 72 S Ct 369. 342 U S 928, 96 L Ed 691 
N Y —People v Draper, 104 N Y S 2d 703. 278 App 
Div 298, affd 101 NE2d 761. 303 N Y 631 
Killing required to be by felon or accomplice 
Cal —People v Washington, 44 Cal Rptr 442, 402 P 2d 
130, 62 C 2d 777—People v Jennings, 32 Cal Rpti 
329, 243 C A 2d 324—People v Reed. 75 Cal Rptr 
430, 270 C A 2d 37—People v Johnson. 104 Cal 
Rptr 807, 28 C A 3d 653—Pizano v Superior 
Court of Tulare County. 143 Cal Rptr 324, 377 
P2d 639, 21 C3d 128 
Del —Woick V State. 420 A 2d 139 
Fla-Sute v Wnght, 404 So 2d 133 
111 -People V Stevens. 423 N E 2d 1340. 33 III Dec 
336. 98 111 App 3d 138 

Md —Campbell v State. 444 A 2d 1034, 293 Md 438 
Nev -Shenff. Clark County v Hicks. 506 P 2d 766. 89 
Nev 78 

N.Y -People v Jackson, 231 N E 2d 722, 20 N Y 2d 
440, 283 N Y S 2d 8. cen den 88$Ct 1815,391 
US 928, 20 L Ed 2d 668 

Pa -Com V Batley. 260 A 2d 793. 436 Pa 377—Com 
ex lel Smith v Myers, Pa. 261 A 2d 330. 438 Pa 
218. 36 A L R 3d 217, overruling Com v Almeida, 
362 Pa 396. 68 A 2d 393 


Killing by victiiB of Iblony 

Cal —People v Washington. 44 Cal Rptr 442, 402 P 2d 
130. 62 C2d 777 

Del—Weick v Stale 420 A 2d 159 
Md—Campbell v State. 444 A 2d 1034, 293 Md 438 
Mass -Com v Ballim. 209 N E 2d 308,149 Muss 303, 
14 A L R 3d 640 

Mo—State v Baker. 607 S W 2d 133 

Va—Wooden v Com. 284 S£2d 811 222 Va 738 

Killing of ncconplice 

Cal -People v Johnson. 104 Cal Rptr 807, 28 C A 3d 
6S3-People v Cobaltero, 87 P2d 164. II C A 2d 
32 

Fla—State v Presley App. 389 So 2d 216 
Accomplice need not be at scene 
Colo —People v Pnest. Aw>. 672 P 2d 539 
70 Ala —Clements v State. Cr App. 370 So 2d 708, 
affd in pkrt, revd in part on oth grds, Sup, 370 
So 2d 721. on remand. Cr App, 370 So 2d 730 
Cal People V Chavez, supra, n 68—People v Jen 
nings 52 Cal Rptr 329, 243 C A 2d 324 
Del — CJ S cited in Parson v State, 222 A 2d 326, 
332, cert den 87 SCt 961. 386 US 935, 17 
L Ed 2d 807 

Fla —C J S cited la Frazier v State. 107 So 2d 16-Jef¬ 
ferson v State. 128 So 2d 132 
Ga—CJ.S quoted in Jones v State, 142 S F 2d 801, 
804, 220 Ga 899 

Mich —People v Podolski, supra, n 68 
Neh —MacAvoy v State, supra, n 59 
Nev —C J S cited in State v Fouquette, supra, n 60 
N J -State v Artis. 269 A 2d 1. 57 N J 24 
NM—State v Nelson. 138 P2d 301, 65 NM 403, 
cert den 80 S Ct 142. 361 U S 877, 4 L Ed 2d 
115 

Burglnry 

D C —U S v Naples, DC. 192 F Supp 23, revd on 
oth gtds C A, 307 F2d 618. Ill US App DC, 
281, on remand 205 FSupp 944 
III —People V Hiclcman, 297 N E2d 582. 12 III App Id 
412, affd , remd. Sup. 319 N E 2d 311, 59 III 2d 
89, cert den 95 SCt 1571, 421 US 913, 41 
I Ed 2d 779 

N D —Slate v Olson. 290 N W 2d 664 
Or—State v Reams, 636 P2d 911, 292 Or 1 

Robbery 

(1) DC—Carter v US. CA, 223 F2d 132, 96 
U S App D C 40, cert den S Ct 324 150 U S 949. 100 
LEd 827-vUS V Bolden. C A, 514 F 2d 1101, 169 
US App DC 60 

N Y —People v Moll, 272 N Y S 2d 611, 26 A O 2d 
634 motion den 226 N E2d 702. 19 N Y 2d 810, 
279 NYS2d 969 Affd 234 N E 2d 698. 21 
NY 2d 706. 287 NYS2d 675. am 215 NE2d 
706, 21 N Y 2d 794, 288 N Y S 2d 485, cert den 
88 set 1858. 191 US 933. 20 LEd 2d 868, vac 
on oth grds 89 SCt 2011, 195 US 709, 21 
L Ed 2d 655, conf to 251 N E 2d 150 25 N Y 2d 
894. 304 N Y S 2d 13 on remand 236 N E 2d 183, 
26 N Y 2d I, 307 N Y S 2d 876, cert den 90 S Ct 
1707 198 US 911. 26 LEd 2d 71 
N C —Slate v Bush. 221 S E 2d 111, 289 N C 159, vac 
in part on oth grds 97 S Ct 46 429 U S 809, 50 
L Ed 2d 69—Slate v Wooten, 245 S E 2d 699, 295 
NC 378 

Pa—Com v Almeida. 68 A 2d 393. 362 Pa 396. 12 
ALR2d 183, cert den 70 SCt 614, 339 US 
924,94 L Ed 1146. reh den 70 S Cl 798, 319 U S 
930, 94 L Ed 1364, cert den 71 S Ct 83. 340 U S 
867. 95 L Ed 633 

Wash-State v Temple.'4g3 P2d 93. 3 Wash App I 

(2) Cal —People v Chapman. 67 Cal Rptr 601, 261 
C A 2d 149 

(3) Mass -Com v Dellclo, 209 N E 2d K)3. 349 
Mass 325 

(7) Cal—People v Schader. 44 Cal Rptr, 191 401 
P2d 663, 62 C2d 71b 

Ga—Joiica v Stale. 142 SE2d 801, 220 Oa 899 
Mo — State v Jasper, 486 S W 2d 268 
Pa —Com v Almeida, supra 


(11) Ala -BufTord v State, Cr App, 382 So 2d 1162, 
wnt den . Sup. 382 So 2d 1173, app after remand 399 
So 2d 894 

Cal —People v Morales. 122 Cal Rptr 137, 49 C A 3d 
114 

Colo —People v Morgan 637 P 2d 318 
Conn —State v Rogers, 120 A 2d 4p9, 143 COnn 167, 
cert den 76 SCt 830. 331 US 932, 100 LEd 
1476 

Ra —Campbell v State. 227 So 2d 871, petition diam 
91 SO 7. 400 US 801, 27 L Ed 2d 33 
Ind—Adams v State. 314 N E 2d 33. 262 Ind 220 
Kan-Stale v Bey. 333 P2d 881. 217 Kan 231 
U—State V West. 408 So 2d 1302 
Md—Jackin v Stale. 408 A 2d 711, 286 Md 430 
Maxa-Cbm v Dellelo, 209 NE2d 303. 349 Mast 
525 

Mich —People v Buflein, App. 204 N W 2d 762, 43 
Mich App 383, adhered to. on reh 210 N W 2d 
390. 48 Mich App 290. affd 236 N W 2d 500, 393 
Mich 434 

Mo—Slate v Glenn. 429 S W 2d 223 
NM—Nelson v Cox, 349 P 2d 118, 66 NM 397 
Okl —Oxendine v State, Cr , 330 P 2d 606 
Pa —Com ex rel Walls v Rundk. 198 A 2d 328, 414 
Pa S3 

Kidnapping 

Anz—State v Gillies. 691 p2d 633. 142 Anz 364. 

cert den 105 SCt 1775. 84 LEd 2d 814 
N Y —People V U Marca. 163 N Y S 2d 753 3 N Y 2d 
432, 144 NE2d 420, cert den 78 SCt 151, 333 
US 920 2 L Ed 2d 279 

HouMbreaking 

DC—US V Naples DC. 192 FSupp 23. revd on 
oth grds. CA, 107 F2d 618, 113 USAppDC 
281 on t;emBnd 203 FSupp 944 
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71. Pa —Com v Bolish supra, n 68 
72 Cal —People v Ford. 52 Cal Rptr 228, 416 P 2d 
132 65 C2d 41 cert den 87 SCt 737. 185 US 
1018, 17 LEd 2d 354. on remand 61 Cal Rptr 
329, 251 C A 2d 190 

Securing plunder 

NY—People v Jackson 211 N E 2d 722, 20 N Y 2d 
440. 285 N Y S2d 8 cert den 88 SCl 1815, 391 
US 928 20 L Ed 2d 668 

When etcape ceaws to be part of felony 

Mith—People V Goree, 186 N W 2d 872, 30 Mich 
App 490 

Surrender 

Mich—People v Goree, 186 NW2d 872. 10 Mich 
App 490 

73. Ill —People V Burke, 407 N F 2d 728, 41 111 Dec 
230, 85 III App 3d 939 

La—CJS cited in State v Betar 14 So 2d 785, 216 
La 299 

Mass--Com v Lussier 128 NE2d 369, 131 Man 
83-Com V Dellelo. 209 N E 2d 103, 349 Mats 
525 

Mo -State v Beal, 470 S W 2d 509 
N J -CJ S cited in State v Mirault, 457 A 2d 435, 
460, 92 N J 492 

Pa—Com V Redline, 49 Berks 116—Com v Meas, 36 
Berks 24, revd on olh grds, 202 A 2d 74, 415 Pa 
41 

Attempt to escape 

(2) Other matters 

Cal—People v Ketchel. 30 Cal Rptr 518, 381 P 2d 
194. 59 C 2d 503 

SC —Gore V Leeke, 199 S F 2d 755. 261 SC 308, cert 
den 94 SCt 1975, 416 U S 958 40 L Ed 2d 109 
V«—Haskell v Com. 243 SE2d 477, 218 Va 1033 

Surrender attempt 

Cal - People v Mitchell. 18 Cal Rptr 726, 392 P 2d 
326, 61 C 2d 133 

N Y—People v Donovan, 185 NYS2d 385. 51 
AD 2d 2/ 
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Pi0* tn 

74. Pm —com v Johmon, 483 A 2d 397, 336 Pi Su¬ 
per I 

Pi«e«72 

77. US-Oilmorev US.CCA-OkI, 124F2d 337, 
cert den 62 SCt 941. 316 US 661, 86 LEd 
1738—U S V Ethendge. C A Tenn. 424 F 2d 931, 
cert den 91 S O 463. 400 U S 993, 27 L Ed 2d 
442, and 91 S Ct 464, 400 U S 1000, 27 L Ed 2d 
432. cert diim 91 SCt 2174, 402 U $ 547, 29 
L Ed 2d 102. reh den 92 S Ct 32, 404 U S 872, 
30 L Ed 2d 122 

78. Ill—Peopk V Muir, 349 NE2d 423, 38 111 
App3d 1051, revd on oth grds 363 N E2d 332, 
8 III Dec 94, 67 III 2d 86, cert den 98 SCt 613, 
434 US 986, 54 LEd 2d 481 

N Y —Pqgple V Streiir, 342 N Y S 2d 343, 41 A D 2d 
239, affd in part, revd in part, on otK grds 313 
NE2d 762, 35 NY2d 22, 358 NYS2d 701 

80. Officer killed by fellow policemaii 

Mich—People v Smith, 224 N W 2d 676, 36 Mich 

App 560 

81. Cal—People v Lindley, 161 P2d 227, 26 Cal 2d 
780 

Pa —Com V Moyer, supra, n 68 

83. Ark —Upton v Stati, 316 S W 2d 904, 237 Ark 
424, op supp 502 SW2d 454, 255 Ark 1071 

III—People V Green, 323 NE2d 316, 26 III App 3d 
662, affd in part, revd in pan on oth grds 340 
N E 2d 9. 62 III 2d 146, cen den 96 S Ct 2633 
426 U S 925, 49 L Ed 2d 379 

{ 23. -Fact of Killing 

84. Oa —Huntsinger v Stale, supra, n 3—Weatherby 
V Stale. 97 SE2d 698, 211 Ga 188 

Hawaii—CJ,S dted in Stale v Foster, 334 P 2d 960, 
978, 44 Haw 403 

85. Cal—People v Gorshen, 336 P2d 492. 51 C2d 
716—People v Davis, 47 Cal Rptr 801, 408 P 2d 
129, 63 C2d 648—People v Williams. 79 Cal 
Rptr 63. 456 P 2d 633, 71 C 2d 614—People v 
Lewis, 81 Cal Rptr 900, I C A 3d 698 

Ga—Pressley v Slate. 39 SE2d 478, 201 Oa 267— 
Patrick V State, 74 S £ 2d 848, 209 Ga 643—Jack- 
son v Slate, 98 SE 2d 371 213 Ga 273—Wiggins 

V State. 146 SE2d 294, 221 Ga 609 

111—People V Wesley. 163 NE2d 300, 18 III 2d 138, 
cen den 81 SCt 87. 364 US 843, 3 LEd 2d 
* 609—People v Slaughter, 194 N E 2d 193, 29 111 2d 
384—People v Robinson. 231 NE2d 766. 113 
III App 2d 89 

Ind—Butler v Suie. 229 NE2d 471, 249 Ind 484 
Iowa—State v Myers, 79 N W 2d 182, 248 Iowa 44 
Md—Chisley v Sute, 95 A 2d 377, 202 Md 87—Tate 

V Stale, 203 A 2d 882, 216 Md 312—Lawrence v 
State, 237 A 2d 81. 2 Md App 736-McFadden v 
State. App, 237 A 2d 93, 2 Md App 723-Dyson 

V State, 231 A 2d 606. 6 Md App 453 

Mo—Sute V Davn. 400S W 2d 141, cert den 87 SCt 
142, 383 US 872, 17 LEd 2d 99 
Mont—Sute v Dillon. 230 P2d 764, 125 Mont 24 
NC—State v Royd. 39 SE2d 598, 226 NC 571— 
Sute V Adams, 83 SE2d 918, 241 NC 339— 
Sute V Todd. 142 S E 2d 154, 264 N C 324—State 

V McCoimaughey. 311 S E2d 26. 66 N C App 92 
Ohio-SUte V Robinson, 118 N E 2d 317, 161 Ohio St 

213 

Or—Sute V Ogilvie, 173 P 2d 434. 180 Or 363 
Pa -Com V Malone, 47 A 2d 443. 334 Pa 180—Com 
v ‘Oates, 141 A 2d 219, 392 Pa 357 
Tea -Adams v State. 202 S W 2d 933, ISO Tea Cr R 
431—Rodnguez v State, 202 S W 2d 940. 130 Tea 
CrR 326 

Va—Moalcy v Com. 77 SE2d 389, 193 Va 151— 
Bather v Com. 142 SE2d 484, 206 Va 241 
SB. Anz—Moore v State, 174 P2d 282, 63 Ariz 
65—Sute V Rivera. 381 P2d 384, 94 Anz 43— 
SUU V Maloney. 416 P 2d 344. 101 Anz 111, 
app aAer remand 431 P 2d 625. 102 Anz 495 
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den 186 P 2d 519—State v Collis, 413 P2d S3, 
243 Or 222 

Pa -Com V MinofT. 69 A 2d 145. 363 Pa 287-Com 
v Bev, 70 A 2d 342. 364 Pa 150-Com v Thomp- 
xon. 79 A 2d 401. 367 Pa 102, cert den 72 SQ 
58. 342 US 835, 96 LEd 631, and 72 SCt 370. 
342 U S 929. 96 L Ed 692—Com v Bamosky, 21 
Cambria 201, affd 436 Pa 59, 258 A 2d 512 
R I -Stale v Prescott, 40 A 2d 721. 70 R I 403—State 
v Collazo 446 A 2d 1006 
Tenn —Everett v State. 528 S W 2d 25 
Utah—State v Thompson, 170 P2d 153, 110 Uuh 
113—State v Gee. 498 P2d 662. 28 Utah2d 96 
WVa—State v Burdette, 63 SE2d 69. 135 W Va 
312—Sute V Angel. 177 SE2d 562, IS4 WVa 
615 

Deliberate and premeditated deaign 

(2) Maw—Com v Blaikie, 378 NE2d 1361, 375 
Mass 601 

Mich —People v Vail, 227 N W 2d 535, 393 Mich 460 

Fixed purpoee 

(2) Other cases —State v French, 34 S E 2d 157, 225 
NC 276 

Premeditated dcuga 

Kan—State v Carpenter, 612 P2d 163, 228 Kan 115 
Okl —Jones v State. Cr, 542 P 2d 1316 
Or -State v Braley. 3S5 P 2d 467. 224 Or I 

Uae of daageroua weapon 

(2) Other cases 

Mo—State v Burnett, 188 SW2d 51. 354 Mo 45 
NC—State v Brown. 106 SE2d 232, 249 NC 271 
Crime held murder in flnt degree 
Anz—State v Gillies. 691 P2d 635. 142 Anz 564, 
cert den 105 SCt 1775. 84 L Ed 2d 834 
Pa —l^om v Ensminger, 4 Cumb 84 
Tenn —Ambum v Stale, Cr, 553 S W 2d 922 

ManalaNghter dittlimnlilMd by absence of delibera¬ 
tion 

Colo—Beckslcd v People. 292 P 2d 189. 133 Colo 72 
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Pw ntf ti t ed nurtkf 

Ind—Barker v Slate. ISO N E 2d 680. 238 Ind 271— 
Elln V State. 304 N E 2d S46, IS9 Ind App 1 

May be eomiltted with fliti 
Mo—State v Floyd, 403 S W 2d 613 
High degree of tarpitode required 

ai—People V Fonville, 111 CalRptr S3. 35 C A 3d 
693 

Mental plaB 

Ohio—State v Pierce, 414 N E 2d 1038, 64 Ohio St 2d 
281, 18 0 0 3d 466 

Fiemtiai eleawnta 

Iowa—Stale v Hamilton, 309 N W 2d 471, app aOer 
remand 33S NW2d 154 

NC—State v Bondurant, 309 SE 2d 170 309 N C 
674 

Va —Stokes v Warden, Powhatan Correctional Center, 
306SE2d 882, 226 Va 111 
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24. Ala —Cosby v Slate. 114 So 2d 250, 269 Ala SOI 
Am-Slate v Lacquey, S71 P2d 1027 117 Ariz 231 
Cal —People v Carmen. 228 P 2d 281 36 Cal 2d 768— 

People V Werner. 244 P 2d 476, 111 C A 2d 264- 
People V Caldwell, supra, n 19 
Fla—Turner v Stale, App, 297 So 2d 640 
Mass—Com v Sires, 350 N F 2d 460, 370 Mass 541 
Mo—State v Williams, 369 S W 2d 408 
NC—State v Thompson 185 S E 2d 666, 280 NC 
202 

Pa—Com V Bundy. 328 A 2d 517. 458 Pa 240 
Tenn —McOill v State. 475 S W 2d 223. 4 Tenn C r 
App 710 

Va—Pannill v Com. 38 SE2d 457 185 Va 244 

Malkious latent 

ai -People V Holt. 153 P 2d 21. 25 Cal 2d 59—Peo¬ 
ple V Bender, 163 P 2d 8 27 Cal 2d 164 

Proof of felony and premeditation serve same 
purpose 

Mich-People v Sparks. 220 N W 2d 153, 53 Mich 
App 452, cert den 224 N W2d 481. 393 Mich 
135 

Factors considered 

Mich —People v Meadows, 263 N W 2d 903, 80 Mich 
App 680 

N C —Slate v Davis. 223 S E 2d 296, 289 N C 500 
vac in part on oth grds 97 S Ct 47, 429 U S 809, 
SO LEd 2d 69 

25. Cal —People v Hilton, 174 P 2d 5. 29 Cal 2d 217 
Mo—Slate v Goodwin, 352 S W 2d 614, tert den 83 

set 262, 371 US 915, 9 L Ed 2d 174—Slate v 
Davis, 400 S W 2d 141, cert den 87 S Ct 142, 385 
U S 872, 17 L Ed 2d 99 

N C —Slate v Stewart, 38 S E 2d 29, 226 N C 299 
Vt—State v Girouard 373 A 2d 836, 135 Vt 123 

26. Neb—State v Beers, 271 N W 2d 842, 201 Neb 

714 • 

27. Cal —People v Henderson, 35 Cal Rptr 77, 386 
P 2d 677, 60 C 2d 482 

Cok)—People v Sneed, 514 P2d 776, 183 Colo % 
Ha—Polk v State. App. 179 So 2d 236 
Mich —People v Buresh, 234 N W 2d 736, 63 Mich 
App 629 

R I—State v Crough, 152 A 2d 644, 89 RI 338 

28. Mass—Com v Podlaski. 385 NE2d 1379. 377 
Mass 339 
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30. Tenn—State v Henson, 562 P2d 51. 221 Kan 
635 

31. Iowa—State v Wilson, 11 N W 2d 737, 234 Iowa 
60 

32. US—Young \ Wynck, DC Mo. 451 FSupp 
576. afTd C A . 590 F 2d 340 

Iowa—CJ S dtad in State v Hofer. 28 N W 2d 475 
483, 238 Iowa 820 

Md-Faulcon v Stale. 126 A 2d 858. 211 Md 249- 
Ellioii V Stale 137 A 2d 130 215 Md 152 


Mo-State v Matston. 479 S W 2d 481 
Pa—Com V Southard. 33 Del Co 464 

33. Other definition 

NJ—Slate V Di Paolo. 168 A 2d 401, U N J 279. 
cert den 82 SCt 130. 368 US 880, 7 L Ed 2d 80 

34. Synonymouf termi 

Ala—Sanders v State, CrApp, 392 So 2d 1280 
Ha —Owen v Stale App 3 Dist ,441 So 2d 1111. mo¬ 
tion den 446 So 2d 100 

35. Cal—People v Orabuena, 128 CalRptr 474, 56 
C A 3d 540 

Distinction unacceptable to Supreme Court 

Mich—People v Sparks. 224 NW2d 481. 393 Mich 
135 

Thought of beforehand 

Mo — Stale v Ward App. 569 S W 2d 341 
NC—Stale v Hill, 240 SE 2d 794 294 N C 320 
Deliberation is more, etc. 

Fla —Owen v State, App ,441 So 2d 1111, motion den 
446 So 2d too 

36. U S —Government of Virgin Islands v Lake, C A 
Virgin Islands 362 F2d 770 

Cal-People v Peasby, 3 CalRptr 230, 178 C A 2d 
723 

Fla —Weaver v State App. 220 So 2d 53 
Ind —Hulburd v Stale. 197 N b 2d 169. 245 Ind 672— 
Blair V State 274 NE2d 532. 257 Ind 342 
Kan—State v Hamilton 534 P2d 226, 216 Kan 559 
Md—Hyde v Slate, 179 A 2d 421. 228 Md 209, cert 
den 83 SCt 938. 372 US 945. 9 L bd 2d 970 
Mich —People v Berthiaume, 229 N W 2d 497, 59 
Mich App 451 

NJ—Stale V Di Paolo. 168 A 2d 401, 34 NJ 279 
cert den 82 SCl I30 368 US 880, 7 L bd 2d 80 
NC—Slate v Davis 223 SE2d 296, 289 N C 500, 
vac in part on «»lh grds 97 SCt 47, 429 U S 809 
50 L Ed 2d 69 

Ohio—State v Stewart 198 NE2d 439, 176 Ohio St 
156, cert den 85 SCt 443. 379 US 947. 13 
L Ed 2d 544 

Tenn —McGill v Slate, 475 S W 2d 223, 4 Tenn Cr 
App 710 

Va—Smith v Com, 261 S E 2d 550, 220 Va 696 

Designed previously 

Cal —People \ Parrott 344 P 2d 643, 174 C A 2d 301 

Thought of beforehand 

Ark-Davis v State 475 SW2d 155, 251 Ark 771 
Cal —People v Bender, supra n 24—People v Keel¬ 
ing. 312 P2d 407. 152 C A 2d 4—People v Par 
roll 344 P 2d 643 174 C A 2d 301—People v 
Feafcby, 3 Cal Rptr 230. 178 C A 2d 723 
Mich—People v Momn, 187 N W 2d 434, 31 Mich 
App 301 

Mo —Slate v Marston, 479 S W 2d 481 
N C —State v French supra, n 23—State v Brown 
106 SE2d 232. 249 NC 271—State v Perry 172 
SE2d 541, 276 NC 339—Stale v Sanders. 174 
SE2d 487. 276 NC 598, revd on oth grds 91 
SCt 2290. 403 US 948, 29 L Ed 2d 860 on 
remand 183 SE2d 107, 279 NC 389—State v 
Jones. 279 S E 2d 835. 303 N C 500 

Other statements 

Ind -Brewer v Slate, 252 N E2d 429. 253 Ind 154— 
Dinning v State 269 N E 2d 371 256 Ind 399- 
Harns v State. 377 NE2d 632 268 Ind 594 
Md—Uyva v State, 233 A 2d 498. 2 Md App 120. 
cert den 89 SCt 170. 393 US 875. 21 L Ed 2d 
146 

N C —Slate v Bntt. 204 S E 2d 817, 285 N C 256, app 
after remand 220 SE2d 283. 288 N C 699. app 
after remand 231 SE2d 644, 291 N C 528 
Tenn —Taylor v Slate, Cr, 506 S W 2d 175—Cagle v 
State, Cr. 507 SW2d 121, 73 A L R 3d 891- 
Sikes V Slate. S24SW2d 483 

37. Ark—Davis v State 475 SW2d 155 251 Ark 
771 

Cal — People v Gonzales, 198 P 2d 81, 87 Cal App 2d 
* 867—People v Nichols |98 P 2d 538 88 Cal 

App 2d 221—People v Cornell 198 P 2d 877 33 


Cal 2d 33—People v Keeling 312 P 2d 407. IS2 
C A 2d 4—People v russelman, 120 Cal Rptr 282, 
46 C A 3d 289 

Mich—People v Mornn. 187 N W 2d 434, 31 Mich 
App 301 

NJ—Slate V Di Paolo. 168 A 2d 401, 34 NJ 279. 
cert den 82 S Ct 130, 368 U S 880. 7 L bd 2d 80 

•‘Meditate** 

Tex—Stanley v State, 199 SW 2d 518, 150 TexCrR 
173 

Mature and meaningful reflection not required 

Cal —People v Fonville. Ill Cal Rptr 53, 35 C A 3d 
693 

39. Cal—People v Thomas, 156 P 2d 7, 25 Cal 2d 
880—People v Hilton, supra, n 25 

Md—Elliott V State. 137 A 2d 130 215 Md 152 

Mass —Com v Campbell, 393 N E 2d 820, 378 Mass 
680 

Minn -State v Lee 282 N W 2d 896 

Mo—State v Marston. 479 S W 2d 481 

N C —Stale v Constance, 238 S E 2d 294, 293 N C 


Other atatemeuta 

N C —Sute v Lowery. 309 S E 2d 232, 309 N C 763 
40. U S —Government of Virgin Islands v Lake. C A 
Virgin Islands, 362 F 2d 770 
Mich —People v Gill, 204 N W 2d 699. 43 Mich App 
598 

Mo —State v Mitchell, 408 S W 2d 39—State v Me* 
Donald. 661 S W 2d 497, cert den 105 S Cl 1875. 
85 L Ed 2d 168 

Mont—State v Sharbono, 563 P2d 61, 175 Mont 373 
NC—Slate v Hamilton. 199 SE2d 159, 19 NCApp 
436, cert den 200 SE2d 656, 284 N C 256 
Ohio—State v Cosby, 137 N E2d 282, 100 Ohio App 
459 

Pa -Com V Bulled, 279 A 2d 158. 443 Pa 422 
41 NC—Stale v Brut. 204 SF2d 817, 285 NC 
259, app aflcr remand 220 S F 2d 283, 288 N C 
699 app after remand 231 S b 2d 644, 291 N C 
528 

**Cool itate of blood** does not mean absence of 
passion and emotion 

N C -Stale v Bntt, 204 S E 2d 817, 285 N C 256, app 
after remand 220 S E 2d 283, 288 N C 699. app 
after remand 231 S E 2d 644. 291 N C 528 

42. Cal —People v Thomas, supra, n 39—People v 
Bender. 136 P2d 8. 27 Cal 2d 164—People v 
Riscnhoover, 73 CalRptr 533. 447 P2d 925, 70 
C2d 39. ten den 90 SO 123, 396 US 857, 24 
L Ed 2d 108—People v Anderson, 73 Cal Rptr 
550, 447 P2d 942. 70 C 2d 15-People y- Edg- 
mon, 73 Cal Rptr 634 267 C A 2d 759 
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43. Md —Faulcon v State 126 A 2d 858 211 Md 
249—Elliot V Slate, 137 A 2d 130. 215 Md 152— 
Howard v State, 199 A 2d 611, 234 Md 410 

Minn —Bangerl v State, 282 N W 2d 540 

Other statements 

Cal—People v Hillman, 295 P 2d 939, 140 C A 2d 
902—People v Conley, 49 Cal Rptr 815, 411 P 2d 
911 64 C2d 310—People v Anderson, 73 Cal 
Rptr 550, 447 P 2d 942, 70 C 2d 15 
Fla —Owen v State, App , 441 So 2d 1111, motion den 
446 So 2d 100 

Minn —Slate v Lemire 315 N W 2d 606 
NC—Stale v Cooper, 213 SE2d 305. 286 NC 549 
Deliberation connotes intentional killing 
Am —Slate v Schroeder. 389 P 2d 255 95 Ariz 255, 
cert den 8'5 SCt 347, 379 US 939 13 LEd 2d 
350 

Luck of motive does not negate 

Ha —Dino v State, 405 So 2d 213 

44. Kan-Slate v Henson, 562 P2d 51 221 Kan 
635 

Wyo —Slate v Riggle, 298 P 2d 349 76 Wyo I reh 
den 300 P 2d 567, 76 Wyo 1 ccri den 77 S Cl 
384 352 US 981, 1 L Ed 2d 366 
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4C Okl ->Batley v Stale. 143 P 2d 166. 78 Okl Cr I 
SpNlfk ftnom aot necetiary 
Cal -^People V Orabuena. 128 Cal Rptr 474, 56 C A Id 
540 

Minn—State v Oowdy. 113 NW2d 578. 262 Mmn 
70 

Othtr ddtaltloaf 

Fla—Polk V State. App. 179 So 2d 236 
S D-State v Marshall. 264 N W 2d 911 
49. Cal—People v Caldwell, supra, n 19 
Idaho—Sute v Snowden. 313 P 2d 706, 79 Idaho 266 
Mich —People v Juniel, 233 N W 2d 635, 62 Mich 
App 529 

N Y —People v Woodley, 78 N Y S 2d 284. 273 App 
Div 421, transf 77 NYS2d 130, 273 App Div 
800 

Pa—Com V Carroll, 194 A 2d 911, 412 Pa S2S 
• Md—James v Slate, 358 A 2d 595, 31 MdApp 666 

49. Ind—Horace v State, 382 N E 2d 929, 269 Ind 
693 

50. Mau -Com v McUughlin, 224 N E 2d 444 352 
Mau 218, cert den 88 SO 250. 389 US 916, 
19 LEd2d 268 

52. US—Evans v US, CCA Kan 122 F2d 461. 
cert den 62 SO 478, 314 US 698. 86 L Ed 
558—Faust v Slate of N C C A N C . 307 F 2d 
869, cert den 83 SO 547. 371 US 964, 9 
L Ed 2d 511 

Ark—Davis v Stale, 475 SW2d 155, 251 Ark 771 
Cal —People v Thomas, supra n 39—People v Fcas- 
by. 3 Cal Rptr 230, 178 CA2d 723—People v 
Moms. 344 P 2d 333, 174 C A 2d 193—People v 
Cartier. 5 Cal Rptr 573, 353 P2d 53. 54 C 2d 
300—People v Perrotta, 36 Cal Rptr 813, 224 
C A 2d 498—People v Smith. 108 Cal Rptr 698, 
33 C A 3d 51 

Colo—^ndoval v People. 192 P2d 423, 117 Colo 
588—Hammil v People. 361 P2d 117 145 Colo 
577, cert den 82 SCt 182, 368 U S 903. 7 
L Ed 2d 98 

Del —Seeney v State, 277 A 2d 670, vac in part on oth 
grds 92 S O 2871, 408 U S 939. 33 L Ed 2d 760 
DC—WeaUey v US, CA. 198 F2d 940. 91 U S 
App DC 8 

Fla—Hernandez v State, App, 273 So 2d 130— 
O’Bryan v State, App, 300 So 2d 323 
Ind —Rennert v State. 329 N E 2d 595, 263 Ind 274 
Iowa-State v Powell. 24 N W 2d 769, 237 Iowa 1227 
—Sute v Nutter. 81 N W 2d 20, 248 Iowa 772- 
State v Tice, 130 N W 2d 678. 257 Iowa 84—State 

V Fryer. 226 N W 2d 36 

Kan —Sute v McCowan, 602 P 2d 1363, 226 Kan 752, 
cert den 101 SCt 127, 449 U S 844, 66 L Ed 2d 
53 

Md-Jones v Slate. 52 A 2d 484, 188 Md 263-Faul 
con V Sute. 126 A 2d 858, 211 Md 249-Kier v 
Sute, 140 A 2d 8%. 216 Md 513 
Mass—Com v Caine, 318 N E2d 901, 366 Mass 366 

Mmn—Sute v Gowdy, 113 N W 2d 578, 262 Mmn 

70—State v Ware. 126 NW2d 429, 267 Mmn 

191—Sute V Hare. 154 N W 2d 820, 278 Mmn 

405. cert den 88 SCl 1823, 391 US 925 20 
LEd2d 663—Sute v Campbell. 161 N W 2d 47, 
281 Mmn I—SUie v King, 176 N W2d 279, 286 
Mmn 392 

Miw—Howard v Sute, 35 So 2d 436, 212 Miss 722 
NJ—Sute v Brown. 329 A 2d 347, 131 NJ Super 
228, alTd 329 A 2d 340. 66 N J 146 
N C —Sute V Bnti, 204 S E 2d 817, 285 N C 256. app 
after remand 220 S E 2d 283, 288 N C 699, app 
after remand 231 S E2d 644. 291 N C 528 
Ohio-Slate v Rou. 108 N E 2d 77. 92 Ohio App 29. 

app dnm 108 NE2d 282. 158 Ohio St 248 
Pa—Com V WillMms, 316 A 2d 888. 455 Pa 539 
Tenn —Clarke v Suie. 402 S W 2d 863, 218 Tenn 259 
Cert den 87 SCt 303. 385 US 942. 17 L Ed 2d 
222—Orcen v Stale, Cr, 450 S W 2d 27, I Tenn 
CrApp 719 

Va-Jones V Com. 45 S E 2d 908. 187 Va 133-Akers 

V Com. 216 SE2d 28 

W Va —SlaU v Painter, 63 S E 2d 86, 135 W Va 106 


Siifncient if elementi coexist for moment 

Ala —Sanders v Slate, Cr App. 392 So 2d 1280 

imge 888 

53. US —Yarnal v Bnerley. DCPa , 324 FSupp 
311, alTd . C A 468 F 2d 816, teri den 93 S Ct 
1405. 410 U S 940, 35 L Ed 2d 607 

Cal —People v Cornett, supra, n 37—People v Nich¬ 
ols, supra n 37—People v Carmen, 228 P2d 281, 
36 Cul 2d 768—People v Edgmon. 73 Cal Rptr 
634. 267 C A 2d 759 

DC—Austin V US.CA. 382 F2d 129, 127 US App 
DC 180-Parman v US, CA. 399 F2d 559, 
130 U S App D C 188. cert den 89 S Ct 109. 393 
U S 858. 21 L Ed 2d 12(H-Hcmphiil v U S, C A , 
402 F2d 187, 131 US App DC 46 
Mo —State v Bolder 635 S W 2d 673, cert den 103 
S Ct 770, 459 US 1137, 74 L Ed 2d 983 
Ohio-Suie V Esherick. 249 NE2d 78, 19 Ohio 
App 2d 40 

Va—Hairston v Com. 230 S L 2d 626, 217 Va 429 

54. Cal—People v Thomas. 156 P 2d 7. 35 Cal 2d 
880—People V Wolff. 40 Cal Rplr 271, 394 P 2d 
959. 61 C 2d 795 

Md —Chislty v State. 95 A 2d 577 202 Md 87—Kier 
% State. 140 A 2d 896. 216 Md SH-Hyde v 
State, 179 A 2d 421 228 Md 209, cert den 83 
S Cl 938 372 US 945. 9 L Ed 2d 970 

55. Cal —People v Risenhoover, 73 Cal Rptr 533, 
447 P 2d 925. 70 C 2d 39, cert den 90 S Ct 123. 
396 U S 857. 24 L Ed 2d 108—People v Sedeno. 
112 Cal Rptr I. 518 P 2d 913. 10 C 3d 703 

N C —State v Lamm, supra, n 40 
Tenn -Waldie v Slate. 230 S W 2d 993. 190 Tenn 537 
56 US—CJS cited in Government of Virgin Is 

lands v Lake C A Virgin Islands. 362 F 2d 770, 
776 

' Ariz—State v Duke 518 P2d 570, 110 Anz 320 
Cal—People v Robillaid, 10 Cal Rptr 167, 358 P2d 
295. 55 C2d 88. 83 A L R 2d 1086, cert den 81 
set 1043, 365 U S 886. 6 L F^ 2d 199 
Fla —Sireci v State, 399 So 2d 964, cert den 102 S Ct 
2257, 456 U S 984, 72 L Fd 2d 862 reh den 102 
SCt 3500, 458 US 1116, 73 LEd 2d 1378 
Ind—Aubrey v Slate 307 NE2d 67. 261 Ind 531— 
McCurdy v Stale, 324 N F 2d 489. 263 Ind 66 
Iowa—Stale v Poyncr, 306 N W 2d 716 
Md —Hyde v Slate 179 A 2d 421. 228 Md 209. cert 
den 83 SCt 938 372 US 945, 9 L Ed 2d 970 
Mass - Com v Whipple. 387 N E 2d 575, 377 Mass 
709 

Mo —Stale v Morns. App, 564 S W 2d 303 
Neb—Stale v Bautista, 227 N W 2d 835, 193 Neb 476 
Nev —State v Loveless, 150 P 2d 1015, 62 Nev 312 
N C—State v Chavis. 56 SE2d 678. 231 NC 307— 
Slate V Brown, 106 SE2d 232, 249 NC 271 — 
State V Cooper, 213 SE2d 305, 286 NC 549 
Ohio—Stale V Ross supra, n 52—State v Schaflcr 177 
N E2d 534, 113 Ohio App 125—Stale v Stewart 
198 NE2d 439, 176 Ohio St 156, cert den 85 
S Ct 443. 379 US 947 13 L Ed 2d 544—Stale v 
Sicwan, 201 N E2d 791. 120 Ohio App 199. affd 
198 NE2d 439, 176 Ohio St 156 cert den 85 
S Ct 443, 379 U S 947. 13 L Ed 2d 544 
Pa —Gnm v Simpson, 26 Erie Co 36 
Tenn —Sikes v Slate 624 S W 2d 483 

57. Colo—^Sandoval v People, supra, n 52 

Nev—State v Gregory, 212 P2d 701, 66 Nev 423, 
cert den 71 SQ 19. 340 US 836. 95 L Ed 613 
reh den 225 P 2d 1059, 67 Nev 659 
N J —Slate V Cordasco 66 A 2d 27, 2 N J 189—State 

V Pierce, 72 A 2d 305. 4 N J 252 
N C —Stale v Hart, supra, n 52 

58. Conn—State v Malm 111 A 2d 685. 142 Conn 
113—Sute V Davis 260 A 2d 587, 158 Conn 341 
vat in part on oth grds 92 S Ct 2856 408 U S 
935 33 LEd 2d 750 mand conf to. 316 A 2d 
512r 163 Conn 642 

Md -Chisley v Slate, 95 A 2d 577. 202 Md 87—Leyva 

V State, 233 A 2d 498, 2 Md App 120, cert den 
89 S Cl 170. 393 U S 875, 21 L Ed 2d 146 

NC—State v Wise, 36 SE2d 230 225 NC 746 
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59. Mass—Com v Basch. 437 NE2d 200, 386 
Mass 620 

Mo —Sute V Hammonds, 4^9 S W 2d 365 
Mom —State v London, 310 P 2d 571, 131 Mont 410 
Wash —^Stale v Temple, 485 P 2d 93, 5 Wash App 1 
W Va —State v Burdette. 63 S L 2d 69, 135 W Va 312 

60. Ala—Taylor v State, CrApp. 405 So 2d 946, 
writ quashed 406 So 2d 951 

Ind -McCurdy v State, 324 N E 2d 489, 263 Ind 66 
lowa-State v Christie, 53 N W 2d 887. 243 Iowa 1199. 
mod on oth grds and reh den 54 N W 2d 927 
243 Iowa 1199 

Neb-State v Lynch. 340 N W2d 128, 215 Neb 528 
S D —Slate v Kost 290 N W 2d 482 
Tenn—Tooley v Stale. Cr, 448 SW2d 683, 1 Tenn 
Cr App. 652—Covey v Stale. Cr, 504 S W 2d 
387—Cagle v State, Cr. 507 S W 2d 121, 73 A I 
R3d 891 

61. Mo—State v Shaw, App 569 SW 2d 375 
Nev—State v Boudreau, 214 P 2d 135, 67 Nev 36 
A premeditited deiign etc. 

Anz—State v Lacquey, 571 P2d 1027, 117 Anz 231 
Neb —State v Bautista, 227 N W 2d 835, 193 Neb 476 
Okl-Walker v State, 214 P2d 961, 91 OkICr 1 

62. Cal-People v Hashaway, 155 P2d 101, 67 Cal 
App 2d 554, hearing denied with express approve 
withheld 155 P 2d 823 67 Cal App 2d 554-Peo¬ 
ple v earner. 353 P 2d 53. 5 Cal Rptr 573, 54 
C2d 300—People v Jones 30 Cal Rptr 280 215 
CA2d 341 

Colo—Hinton v People 458 P2d 611, 169 Coho 545, 
cert den 90 SCt 1375 397 U S 1047, 25 L Ed 2d 
659 

Fla—Williams v State, App 199 So 2d 752 
Idaho—Carey v Slate, 429 P2d 836 91 Idaho 706 
Ind—Cooper v Stale, 309 N F 2d 807, 261 Ind 659 
Kv-'Pool V Com. 213 SW 2d 603, 308 Ky 107 
Nev—Briano v State, 581 P2d 5 94 Nev 422 
N J —Slate V Huff 102 A 2d 8, 14 N J 240 
Intent to kill any time prior to act of killing as 
sufficient 

N J —State V Hipplewith, 164 A 2d 481 33 N J 300 

63. Anz—Slate v McGcc 370 P2u 261 91 An/ 
101, cert den 83 SCl 75, 371 US 844 9 
L Ed 2d 79 

Colo—Hammil v People, Colo 361 P 2d 117 145 
Colo 577 cert den 82 SCl 182, 368 US 903, 7 
L F-d 2d 98—Bradncy v People, 426 P 2d 765 162 
Colo 403 

Idaho—Slate v Olm 648 P 2d 203, 103 Idaho 391 
Ind—Brewer v State, 252 N E2d 429 253 Ind 154— 
Aubrey v State, 307 NE2d 67. 261 Ind 531— 
Barnes v Slate, 330 NE2d 743 263 Ind 320 
Mo —Stale v Little, App , 601 S W 2d 642 
Neb—Stale v Nokes, 224 N W 2d 77b, 192 Neb 844 
S D -State v Marshall 264 N W 2d 911 
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64 Cal-People v Fields, 221 P 2d 190 99 Cal 
App 2d 10 

Colo - People v Sneed 514 P2d 776. 183 Colo 96— 
People v Duran, 577 P 2d 307 40 Colo App 302 
DC—US V Wilson. DC 178FSupp 881 
Ind—Barker v Slate, ISO N E 2d 680, 238 Ind 271 
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Iowa—State v Beverlin, 263 N W 2d 535 
Kan —State v Roberson, 499 P 2d 1137, 210 Kan 209 
Mass—Com v Boy^jian, 181 N£2d 577, 344 Ma^s 
44 

Mich—People v Geiger. IS9 NW2d 383. 10 Mich 
App 339—People v Siinson. 227 N W 2d 303, 58 
Mich App 243. 86 A L R 3d SS9 
Mo—CJ,S cited la State v Fergu%on. 182 S W 2d 38, 
40. 353 Mo 46-State v Smith, 240 S W 2d 671— 
State V Jewell. 473 S W 2d 734 
Neb -State v Johnson. 266 N W 2d 193. 200 Neb 760 
N C —State v Rummage. 185 S E 2d 221. 280 N C 51. 
app after remand 193 SE2d 475, 17 NCApp 
239 

Ohio—State v McGheo, App. 96 N E 2d 419—State v 
Robinson, 118 N E 2d 517, 161 Ohio St 213—State 

V Nichols 209 N E2d 750. 1 Ohm App 2d 182— 
Stale V Butler. 227 N E 2d 627, 11 Ohio St 2d 23, 
21 A L R 3d t02-ln re Williams. 324 N L 2d 182, 
41 Ohio App 2d 144 

Or—Stale v Collins. 413 P 2d 53, 243 Or 222 
Pa—Com V Wucherer, 41 A 2d 574. 351 Pa 305— 
Com V Buzard 76 A 2d 394. 365 Pa 511, 22 
ALR2d 846—Com v Bowden, 309 A 2d 714. 
456 Pa 278 

Tenn—Smith v Slate 370 S W 2d 543. 212 Tenn 
SlO—Gordon v State Cr. 478 SW2d 9]l— 
Hornsby v Slate. Cr. 479 SW2d 653-Uy v 
Slate. Cr. SOI S W 2d 820 
Utah—Farrow v Smith. 541 P 2d 1107 
Va—Thomas v Com„ 38 SE2d 457, 185 Va 244 
Vt -State V Barrett. 290 A 2d 14. 130 Vi 197 
W Va —State v Lewis 57 S E 2d 513 133 W Va $84— 
Slate V Bowyer 101 S E 2d 243, 143 W Va 302— 
Slate ea rel Oxnbs v Boles, 151 SE2d 115, 151 
W Va r94-S!a!e v Fvana, 310 S E 2d 877 
Wyo—State V Bruner. 319 P2d 863, 78 Wyo 111 
"Deprtired mind*** etc. 

Fla—Huntley v State, 66 So 2d 504—Bega v State, 
App. 100 So 2d 455—Smith v State, App . 282 
So 2d 179, quanhed on oth grds, Sup. 300 So 2d 
257. mand conf to 305 So 2d 876 

DiitiRCtion« etc. 

Ark—Bly v Slate 214 SW2d 77. 213 Ark 859 
Cal —People v Dugger, App, 4 Cal Rptr 388—People 

V Semes. 30 Cal Rptr 180. 115 C A Id 341 
DC—US V Hamilton, DC. 182 FSupp 548 % 
Ind—Ellis V State 304 NE2d 346, 159 Ind App 

I—Robinson v Stale. App, 309 N£2d 833, reh 
den. mod on oth grds 311 N E2d 461. afTd. 317 
N E 2d 850. 262 Ind 463 

Mo -State v Uwson 227 S W 2d 642. 360 Mo 95 
Neb —Clown Horse v Slate. 102 N W 2d 623, 170 Neb 
336 

Ni-State V Brown. 126 A 2d 161. 22 NJ 405 
<2) Other nialemenis 

Wis—State V Hoyt 124 NW2d 47. 21 Wis2d 310. 
reh 128 N W 2d 645. 21 Wis 2d 284 


Malidotu kUling 

(1) N C —State v Gordon. 85 S E 2d 322. 241 N C 
356—State v Mercer. 165 SE2d 328. 275 NC 108 

Sndtlen pattlim 

(2) Murder in the second d^ree 

Minn—State v Turner, 203 NW2d 539, 295 Minn 
539 

Malice defined 

Anz—State v Hudson, 331 P2d 1092, 85 Anz 77 
DC—US V Comer. CA, 421 F2d 1149, 137 US 
App DC 214 

Mo—Stale v Mosley, 415 SW2d 796 
NC—State v Johnson, 322 S£2d 810. 71 NCApp 
607. cert den 329 SE2d 397. 313 NC 511 

Malice aforethought 

Ala —Mitchell v State. 342 So 2d 927. wnt den, Ala. 

Ex parte Mitchell. Cr, 342 So 2d 933 
Iowa—State v Smith 242 N W 2d 320 
Mich —People v Bcnbcrry. 180 N W 2d 391, 24 Mich 
App 188 

Malice not required 

Colo—People v Gladney. 570 P 2d 231, 194 Colo 68. 
cert den 98 SCt 776. 434 US 1038, 54 L Ed 2d 
787 

14. Ala —Clark v State. Cr. 333 So 2d 885. cert den 
333 So 2d 890 

Cal —People v Lewie, 344 P 2d 861, 174 C A 2d 281— 
People V Harmon, 108 Cal Rptr 43, 33 C A 3d 
308—People v Watson, 179 Cal Rptr 43, 637 P 2d 
279, 30 C 3d 290. a|^ after remand, 198 Cal Rptr 
2b, 150 C A id ili 

Colo—Pine V People, 4SS P2d 868. 168 Colo 290— 
Romero v People, 460 P2d 784, 170 Colo 234— 
People V Garcia 526 P2d 292, 186 Colo 167 
Del —State v Winset! Super, 205 A 2d 510, 8 Storey 

ni 

Ind —Hutchinson v State 225 N E 2d 828. 248 Ind 
226 

Iowa—Slate v Baratta 49 N W 2d 866, 242 Iowa 1308 
—State V Schatlerman 171 NW2d 890 
Mich -People v McKeller, 185 N W 2d 905. 30 Mich 
App 135—People v McBnde. 186 N W 2d 70, 30 
Mich App 201—People V Carter, 197 NW2d 57. 
387 Mich 397 

N M —Stale v Ochoa 29? P 2d 1053. 61 N M 225— 
State V Vigil, 533 P 2d 578, 87 N M 345 
NC—State V Chavis, 56 SE2d 678, 231 NC 307— 
Slate V Umm, 61 S E2d 188, 232 N C 402—State 
V Foust, 128 SE2d 889. 258 NC 453 
Ohio—Slate v Stallings 79 N E 2d 925 82 Ohio App 
337—Sute V McGhee, App. 96 N E 2d 419 
Tenn-Fox v Stale, Cr, 441 SW2d 491 1 Tenn Cr 
App 308—Gordon v Slate, Cr, 478 SW2d 911 
W Va —Slate v Morns. 95 S E 2d 401, 142 W Va 303 
Absence of provocation 

Anz—Stale v Kabinto, 480 P 2d 1. 106 Anz 575— 
Stale V Mendell. 523 P2d 79, 111 Anz SI 
Cal—People v Bender. 163 P2d 8, 27 Cal 2d 164- 
People V Gonzales, 84 Cal Rptr 863, 4 C A 3d 
593 

Colo—Washington v People, 405 P2d 735, 158 Colo 
115, cert den 86 SCt 1217. 383 US 953. 16 
LEd2d 215—Watkins v People. 408 P 2d 425, 
158 Colo 485 

Fact of nnlawfiil killiag 

(1) Cal—People v Gonzales, 198 P2d 81, 87 Cal 
App 2d 867—People v Todd, 317 P 2d 40, 154 C A 2d 
601—People v Thompson, 14 Cal Rptr 512, 193 
CA2d 620 

(2) N C -State v McNeill, 49 S E 2d 733, 229 N C 
377—State v Howell, 79 SE2d 235. 239 NC 78— 
State V Brown. 106 S £ 2d 232, 249 NC 271—State v 
Downey. 117 S E 2d 39. 253 N C 348—State v Crump. 
178 SE2d 366. 277 NC 573—State v Boyd. 180 
S E 2d 794, 278 N C 682—State v Parker, 181 S E 2d 
432,279 N C 168. cert den 93 S D 342. 409 U S 987. 
34 L Ed 2d 253 

(3) Cal —People v Brunk, 65 Cal Rptr 727. 258 
CA2d 453 
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Uac of dcndly weapon 

(1) Cal—People V Brunk, 63 Cal Rptr. 727. 238 
C A 2d 433 

Del —Herbal v Sute, 243 A 2d 703, app after pemaiid 
283 A 2d 482 

Ind —Fletcher v Sute, 88 N E 2d 146, 227 Ind 617— 
Hill V State. ZSt NE2d 429, 252 Ind 601—Din¬ 
ning V State. 269 NE 2d 371. 256 Ind 399 
Iowa—Sute V Myers. 79 N W 2d 382, 243 Iowa 44 
N C -Slate v Todd, 30 S E 2d 157, 224 N C 353- 
Sute V Cooper. 139 SE2d 305. 273 NC 31— 
Sute V Reams, 178 S E 2d 65. 277 N C 391, cert 
den 92 SCt 133, 404 US 840, 30 LEdZd 74- 
Suie V Duboise, 181 SE2d 393, 279 NC 73— 
State V Winford, 181 SE2d 423, 279 NC 58 
Tenn—Nance v Sute, 358 SW2d 327. 210 Tenn 
328—Bailey v State. Cr. 479 S W 2d 829 
W Va —Sute V Bowyer, lOl S E 2d 243, 143 W Va. 
302 

(2) NY-People v Horton, 241 NYS2d 224. 19 
A D 2d 80. affd 221 N E 2d 909. 18 N Y 2d 333, 273 
N Y S 2d 377, am on oth grds 224 N E 2d 884, 19 
N Y 2d 600. 278 N Y S2d 388. cert den 87 SCt 2059. 
387 US 934, 18 LEd 2d 997 

NC—Sute V Warren. 89 SE2d 109, 242 NC 381 

(3) Killing with malice aforethought in course of 
asuult with deadly weapon consututei second degree 
murder 

Cal —People v Welbom. SI Cal Rptr 644, 242 C A 2d 
668 

(4) Other matters 

Pa—Com V Durant, 319 A 2d 675, 436 Pa. 416 
Accidental murder during felony wppUet nnllce 
Va—Heacock v Com. 323 SE2d 90. 228 Va 397 
Cruelty and bmtality 

Ark —Stockton v Sute. 388 S W 2d 382. 239 Ark 228 
Maw—Com v Leate, 225 N E2d 921, 332 Mass 452 
Reckleea or wanton conduct 
Cal—People v Poddar. 111 Cal Rptr 910, 518 Pa 342, 
10 C 3d 750 

DC—Mitchell V US. CA. 434 F2d 483. 140 US 
App DC 209, cert den 91 SCt 109, 400 US 
867, 27 LEd2d 106—U S v Lucai, CA, 447 
F 2d 338. 144 U S App D C 368 
Pa-Com V Taylor, 337 A 2d 545. 461 Pa 557 
Infant or enfeebled peraon 
N C —State v Salhc, 186 S E 2d 667, 13 N C App 499. 

cert den liS S E 2d 900. 281 N C 316 
Effect of dimialahed capacity 
Cal—People v Poddar. Ill Cal Rptr 910, SIB P2d 
342, 10 C 3d 750 

Malice not Implied 

Ind-Shutt V State, 367 NE2d 1376, 267 Ind 110 

Pa—Com V Bowden, 309 A 2d 714, 456 Pa 278 

Motive not element 

Iowa—State v Smith. 242 N W 2d 320 

Implied by intentional killing 

N C —State v Robbins, 309 S E 2d 188. 309 N C 771 
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15. Cal -People v Mattison. 93 Cal Rptr 185. 481 
P2d 193, 4 C 3d 177 

Colo—Smith V People. 351 P2d 357. 142 Goto 523— 
Bishop V People. 439 P 2d 342. 163 Colo 423— 
Walker v Pe^le, 489 P 2d 384. 173 Colo 173 
N C —State v Powell. 78 $ E 2d 248. 238 N C 327— 
State V Downey. 117 SE2d 39, 233 NC 348— 
State V Rich. 185 SE2d 288, 13 NCApp 60, 
cert den 186 S E 2d 179, 280 N C 304 
Ohio—State v Stallings, supra, n 14 
In Delaware 

(3) Other sufements 

Del—State v Winsett. Super. 205 A 2d 310. 8 Storey 
111—Seeney v Stale, 277 A 2d 670 Vac in part 
on oth grds 92 SCt 2871. 408 US 939, 33 
L Ed 2d 760 

16. Conviction in aeeond degree not predudei 

Ala —Sashington v Stale. Cr. 323 So 2d 205. 36 Ala. 
App 698. cert den 323 So 2d 211. 295 Ala 416 
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It. U S —<}overninent of Virgin Islinds v Camums. 

C A Virgin liknda, 422 F 2d 9S 
Aki—lvef> V State. Cr. 261 So 2d 712 43 Ala App 
2S7—Rofers v State, Cr. 268 So 2d 839. 49 Ala 
App. 78 

Anz—Stale v Ramirez. 333 P2d 671, III Ariz 304 
Art --Evereti v Stale, 210 S W 2d 918. 213 Ark 470— 
McOaha v State, 224 S W 2d 334, 216 Ark 165- 
Ezdi V State, 229 S W 2d 32, 217 Ark 94—Woo 
ten V State, aupra, n 13—Rand v State. 141 
$ W 2d 9. 232 Ark 909-Seaboum v State. 363 
SW2d 133, 236 Ark 173 

Cal—People v Torrei Mipra, n 14—People v Sirad- 
wick, 30 Cal Rptr 791, 213 C A 2d 839—Jackson 
V Superior Court of City and County of San 
Franciioo. 42 Cal Rptr 838, 399 P 2d 374, 62 C 2d 
321—People V Caylor, 66 Cal Rptr 448. 259 
C A 2d 191—People v Oonzalcs, 84 Cal Rptr 863, 
4 C A 3d 393 

DC—US V Wilion, DC. 178 FSupp 881 
Iowa—State v Baratta, supra, n 14—State v Leedom, 
76 NW2d 773. 247 Iowa 911-Slale v Drosos, 
114 NW 2d 326, 233 Iowa 1132 
Mats—Com v SofTen, 386 NE2d 1030, 377 Mau 
433 

Mich—People v Jones, 321 N W 2d 723. 113 Mith 
App 343, affd 338 NW2d 837, 419 Mich 377 
Mont—State v Dillon. 230 P2d 764, 123 Mont 24— 
State V Zachmeier, 441 P2d 717, 131 Mont 236, 
app after remand 433 P2d 783, 153 Mont 64 
N J —State V Alexander, 83 A 2d 441 7 N J 383, cert 
den 72 set 638, 343 US 908. 96 L Fd 1326— 
Sute V Wynn. 121 A 2d 334, 21 NJ 264 
NM—Sute V Tapia. 466 P2d 331, 81 NM 274 
NC—State v Gerdon, 83 S E 2d 322, 241 N C 356— 
Sute V Barber, 134 SE2d 104. 270 NC 222— 
Sute V Mercer. 163 SE2d 328, 275 NC 108 
OrwSute V Reyes. 308 P2d 182, 209 Or 593 
Pa—Com V Hickenon, 38 DauphCo 203—Com v 
Baylor, 71 Dauph 1—Com v Stamm, 51 Berks 
257—Com V Stamm, 53 Berks 262—Com v 
Lloyd, 35 LuzLReg 121—Com v Homberger. 
270 A 2d 195. 441 Pa 37—Com v Campbell. 284 
A 2d 798. 443 Pa 488—Com v Fosiar. 117 A 2d 
188, 433 Pa 216 

Tex —Fazzino v State, Cr, 331 S W 2d 818 
Uuh—State v Russell, 143 P2d 1003, 106 Utah 116 
Wash —Sute v Myers, 334 P 2d 336, 33 Wash 2d 446 
Wis—Sute V Kanzelberger. 117 N W 2d 419, 28 
Wis2d 632, cert den 87 SCt 127, 383 US 867. 
17 L Ed 2d 93—State v Carter, 170 N W 2d 681 
44 Wis2d 131—Christian v State. 193 NW2d 
470, 54 Wis 2d 447—State v Verhasselt. 266 
NW2d 342, 83 Wis 2d 647—Slate v ShafTer. 
App. 292 N W 2d 370, 96 Wis 2d 531 

Acddtnttl or nnintcatloiitl, etc. 

DC—Hansborough v US, CA. 308 F2d 643, ill 
USAppDC 392—Thomas v US, CA 419 
F2d 1203, 136 USAppDC 222 

Irreiiitiblc loqNilee 

Tenn—Davis v Sute. 28 SW2d 991, 161 Tenn 23 
NJ—Sute V Wynn, 121 A 2d 334 21 NJ 264 
Pa —Com V Southard. 33 Del Co 464 
Utah—Sute V Russell, supra, n 18—Stale v Jensen, 
236 P 2d 443, 120 Utah 331 

RirimflkitfcMi bofon trial 

U—Sute V Meshell. 332 So 2d 1020 

19. NJ—State V Anderson. 173 A 2d 377. 33 NJ 
472—State v Mulero. 238 A 2d 682. 51 NJ 224 

Pa—Com V Laws. 74 Montg 393 

Utah—State v Canfield, 422 P2d 196, 18 Utah2d 292 

Poliea rictiai 

NJ—Sute V Thomas. 387 A 2d 1187. 76 NJ 344 

20. WVa—Sutev Lewis, supra, n 13 

21. N C —State v Woods, 179 S E 2d 338, 278 N C 
210 

Pa-Com V Coleman. 318 A 2d 716. 433 Pa 308 


Oettractiff ctHuagutacca 

(2) Other cases 

Utah—State v Jensen, supra, n 19 

22. Alaska—Padie v State. SS7 P 2d 1138 
Mont—State v Palen. 178 P2d 862, 119 Mont 600 
NC—Stale v Gaoie, 400 SE2d 463, 227 NC 26 
Pa-Com V Malone, 47 A 2d 443, 354 Pa 180—Com 

V Burks, 34 Del Co 284—Com, v Dombrowski, 
41 Ene 1—Com v Bressler, 32NorthumbLJ 12 
Wis—Zenou v Sute, 91 N W 2d 208, 4 Wis 2d 655— 
Brook V Slate. 123 N W 2d 333, 21 Wis 2d 32— 
Turner v State, 218 NW 2d 302, 64 Wk 2d 43 

poker** deflned 

Pa—Com V Malone. 47 A 2d 445. 446, 154 Pa 180 

Inherently dangeroua act 

Ww-Virgil V State. 267 N W 2d 852, 84 Wis 2d 166 

23. Cal—People v Butts, 46 Ca) Rptr 362, 236 
CA2d 817 

Utah—Slate v Jensen, supra, n 19 

It IS immatena] as an element of 
second-degree murder that the person 
killed IS not one of the persons threat¬ 
ened ' 

23.5. Mich—People v Vail. 212 NW2d 268, 49 
Mich App 578, revd on oth grds 227 N W 2d 
515, 191 Mich 460 

24. Cal—People v Nicholii. 198 P2d 338. 88 Cal 
App 2d 221—People v Ward, supra, n 13 

Colo—Bishop V People, 439 P2d 142, 165 Colo 423 
Idaho—State v Birrueta. 370 P2d 868, 98 Idaho 631 
La—Sute V Payton, 361 So 2d 866—State v Turner, 
App 2 Or. 440 So 2d 8U 

Mith—People V Siinvm 227 NW2d 303, 38 Mich 
App 243, 86 A L R Id 339 
Minii —State v Ware 126 N W 2d 429, 267 Minn 191 
Mo—Slate v Chamineak. 343 SW2d 133 
Neb—Slate v Hirel 119 NW2d 812, 179 Neb 661 
N Y —People v May, 49 N E 2d 486, 290 N Y 369^ 
People V Graham, 249 N Y S 2d 97, 20 A D 2d 
949 

NC—State v Williams, 71 SE2d 118, 235 NC 752 
Ohio—State v Robinson, supra, n 11—Suie v Powell, 
App. 142 N E 2d 244—In re Williams. 324 N E 2d 
18?. 41 Ohio App 2d 144 
R 1 —State V Amado. 433 A 2d 233 
Utah—Slate V Thompson, 170 P 2d 153, 110 Utah M3 
Purposely 

Ind—Dickinson v Slate. 33 NE2d 323. 222 Ind 
331—Baker v Slate. 193 NE2d 91. 243 Ind 129 
Neb—Vanderheiden v Slate, supra, n 13 
(2) Other statementii 

Ohio—State v Butler. 227 N E 2d 627, 11 Ohio St 2d 
23, 21 ALR Id 102 

Or—State v Davis, 462 P2d 448, 1 Or App 283— 
State V Brown, 491 P2d 1193, 8 Or App 72 

Specific knowledge 

NM—State v Beach, 699 P2d MS. 102 N M 642 
(clanfying State v Doe, 100 N M 481, 672 P2d 
654) 

Not only intent but purpose u element 
Ohio—State v Loudermill, 206 NE2d 198, 2 Ohio 
St 2d 79 

Purpose h^d important ingredient 
Ohio—Slate v Nichok, 209 N E 2d 730, 3 Ohio App 2d 
182 

Intent to kill particulsr person necessary 

Colo.—People By and Through Russel, v Distnet 
Court For Fourth Judicial Otst, S2I P2d 1234, 
183 Colo 78 

25. Colo—People v Davis, 530 P2d 499. 187 Cok) 
117 

Ind—Robinson v State, App, 309 NE2d 831, reh 
den, mod on oth grds 311 NE2d 461, affd, 317 
N E 2d 83a 262 Ind 463 

26. Neb—Woodard v Sute, 68 N W 2d 166, 139 
Neb 603—State v Walle, 136 NW2d 810, 182 
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Neb 642. cert den 89set 182, 393 US 810.21 
L Ed 2d IS3-Sute v BlackwdL 163 N W.2d 73a 
184 Neb 121 

27. US—GJ.S cHadtaBeardfOee V US.CASD. 
387 F 2d 28a 291 

Ala —Culbert v Sute, Cr, 290 So 2d 233, 32 Ala. App 
167—Patdue v Suu. Cr. 292 So 2d 147, 32 Ala 
App 339 

Anz—State v Schantz, 403 P 2d 321, 98 Anz 200, 
cert den 86 set 628, 382 US 1015, 13 LEd2d 
330 

Cal—People v Sunsbury, 69 Cal Rptr 827, 263 
C A 2d 499 

Colo—Tate v People, 247 P2d 663, 123 Colo 327 
DC—Howard V US, CA, 389 F2d 287 
Fla—Polk V State. App, 179 So 2d 236—Hines v 
Sute, App. 227 So 2d 334 

Ind—Brown v State, 383 NE2d 1029, 270 Ind 177 
Mo—State v Howard, 177 S W 2d 616, 332 Mo 410— 
State v Archer, 128 S W 2d 661 
N M —State v Aragon. Aj^, 512 P 2d 974, 83 N M 
401 

NC-State v Street, 86 SE2d 277, 241 NC 689— 
Sute v Foust. 128 S E 2d 889. 258 N C 433—SUte 
v Canhady, 192 SE2d 677, 16 NCApp 649 
Or—State v Braley. 333 P 2d 467, 224 Or I 
Pa-Com V Brabham, 232 A 2d 378, 433 Pa 491 
R.I —Sute v Clark, 423 A 2d 1131 
Vi —CJ.S dud in In re Dunham, 479 A 2d 144, 146. 
144 Vt 444 

Murder witb mnlice 

Ala—Miller v Sute, 90 So 2d 166, 38 Ala App 393— 
Smith v State, Cr, 237 So 2d 372, 47 Ala App 
313—WiUiams v Sute, Cr. 288 So 2d 733, SI 
Ala App 694—Carmichael v State, Cr, 288 So 2d 
807, 52 Ala App 25—Layne v State, Cr, 310 
So 2d 249. 54 Ala App 529 
Colo —Romero v People, 460 P 2d 784, 170 Colo 234 
N C —Sute V Suddreth. 52 S E 2d 924, 230 N C 239- 
Sute V Cnsp, 94 S E 2d 402. 244 N C 407, 67 
ALR2d 21^Sute v Mangum, 96 SE2d 39, 
245 NC 323—Sute v Downey. 117 SE2d 39, 
253 NC 348—State v Kea, 124 SE2d 174, 256 
NC 492—State v Propst. 161 SE2d 360, 274 
N C 62—Sute V McCain, 170 S E 2d 331, 6 N C 
App 338-State v Duboise, 181 9E2d 393, 279 
NC 73 

Unplanned or impulsive homicide 

D C —Austin V U S. C A , 382 F 2d 129, 127 U S App 
DC 180 

Wells-Garshen rule 

Cal —People v Smith, 108 Cal Rptr 698. 13 C A 3d 31 

28. Ala—Allred v Sute, Cr, 313 So 2d 193, S3 
Ala App 74, wnt den 313 So 2d 203, cert den 96 
SO 113, 423 US 839, 46 L Ed 2d 86—Posey v 
State, Cr. 358 So 2d 316 

Anz—Moore v State, 174 P2d 282. 65 Anz 65 
Colo—Washington v People, 403 P 2d 735, 158 Colo 
113, cert den 86 SO 1217, 381 US 933, 16 
LEd2d 213 

DC—US V Wilson. DC. 178 FSupp 881—Howard 

V U S. C A. 389 F 2d 287—Butler v U S. App. 
322 A 2d 279 

Mo —Sute V Smart. 483 S W 2d 90—Sute v Stuidi- 
van, 497 SW2d 139—SUte v Shemll, App. 496 
SW2d 321—Sute v Jackson. 311 SW2d 771 
NC—State v Wrenn. 183 SE2d 129, 279 NC 676, 
app after remand 191 SE2d 913, 16 NCApp 
411, cert den 192 S E 2d 839, 282 N C 430-Sute 

V Jones. 214 SE2d 24. 287 N.C 84-State v 
gr Johnson. 322 SE2d 8ia 71 NCApp 607, cert 

den 329 SE2d 397, 313 NC 311 
OhK>-Sute V Eshenck. 249 NE2d 78, 19 Ohio 
App 2d 40 

29. US—Beardslee V US. CASD, 317 F2d 280 
Anz—Sute v Marvin. 606 P2d 406, 124 Anz 533 
Cal —People v Landrum, 67 Cal Rptr 911. 261 C A 2d 

372 

Colo—People v Lankford. 324 P2d 1382. 185 Coh 
445 

Mich —People v Bodky, 193 N W 2d 803, 38 Mich 
App 27 
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Nev -Hern v Suite 615 V 2d 278. 97 Nev 529 
Or -State v Brulcy, 35^ P 2d 467. 224 Or 1 
Vt -Stale V Barrett. 290 A 2d 14. 110 Vt 197 
Va—Smith V Com 261 S f 2d 550 220 Va 696 

**Deslgn** constnicfl 

Wu%h -Slate v Colima 114 P 2d 660 50 Wash 2d 740 

30. U S —BcardKiee v U S. C A S D . 187 F 2d 280- 
Govemmenl of Virgin Islands v Carmona. C A 
Virgin Islands, 422 F 2d 95 

Ala —Cooper v Slate, Cr App. 164 So 2d 182, writ 
den . Sup. 364 So 2d 188 

Cal—People v Fuller 150 Cal Rptr 515, 86 C A Id 
618 

D C —Fryer v U S , C A 207 F 2d 114 93 U S App 
DC 34. cert dcii 74 SCt 135. 346 U S 885. 98 
L rd 389. reh den 74 S Cl 305. 146 U S 928, 98 
LEd 420 

Md — Abney v Stale, 221 A 2d 792. 244 Md 444, cert 
den 87 S Ct 2041 187 U S 925. 18 L Ed 2d 981 
Mass—Com v Leate 225 N E2d 921 152 Mass 452 

31. Mass—Com v Costa 274 N E 2d 802. 360 Muss 
177 

NC—State v Floyd. 39 SE2d 598. 226 NC 571 

32 Colo—People v Sneed 514 P 2d 776, 181 Colo 
96 

D C -Kitchen v t S . C A 205 F 2d 720, 92 U S 
App DC 182 

Ind —England v State, 181 N E 2d 120, 270 Ind 89 
Mass—Com V Sheehan 370 N E 2d 1021 5 Mass 
App 754 affd 383 N E 2d 1115 376 Mass 765 
Minn —Slate v Ware. 126 N W 2d 429 267 Minn 191 
N V —People v Monaco 248 NYS2d41 14NY2d 
41, 197 NE2d 512 
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33 Okl -Dennis v Stale Cr, 561 P 2d 88 

Wis —MeAlliMet V State 246 NW2d 511 74 Wis2d 
246 

34 Cal —People v Monigoinery 45 Cul Rpir 475 
235 C A 2d 582 

Pa—Com V Walker 288 A 2d 741, 447 Pa 146 

35. Mo—Stale V Chammeak, 141SW2d 151—State 

V Anderson 175 S W 2d 116—Slate v Bruton 
181 S W 2d 525 Suit v Woodard App, 499 
SW2d 551 app after remand 521 S W 2d 498— 
State V Chambers 524 S W 2d 826—Slate v Mea 
ney App 561 SW2d 117 

Premediation defined 

Mo—State v B.ber 297 S W 2d 419-Slatc v Powell, 
App. 610 SW 2d 168 

Differs from first degree murder only In length 
of time premediation existed 

RI—Stale V Crough 152 A 2d 644, 89 R I 318 

36. Ala —Carter v State Cr 298 So 2d 668, 51 
Ala App 148 

Mo—State v Foster, 197 S W 2d 313, 355 Mo 577— 
Slate V Baber 297 S W 2d 419—Stale v Simng 
119 SW2d 759—State v Anderson. 375 SW2d 
116-Siaie V Bruton 183 S W 2d 525-Staie v 
Davis. 400 S W 2d 141. ccrl den 87 S Ct 142, 185 
U S 872. 17 L Ed 2d 99—Slate v Booth App , 515 
S W 2d 586—State v Guyton App 635 S W 2d 
153 

Deliberation key factor 

Mo—State v Seals, 515 SW2d 481 

37. Cul—People v Thomas, supra, n 5—People v 
Heslen, 151 P 2d 21. mod on oth grds 165 P 2d 
250. 27 Cal 2d 520—People v Cartier, 5 Cal Rptr 
571 151 P 2d 51 54 C 2d 300—People v Perrotta, 
16 Cul Rptr 811 224 C A 2d 498 

DC—US V Edmonds DC 61 FSupp 968—Austin 

V US CA . 182 F2d 129 127 US App DC 180 
Fla—Smith v Slate App 114 Si> 2d 226, eert dis 

e barged Sup 141 So 2d 598 
Mo -Stale V Rohmsoii 185 S W 2d 616, 151 Mo 914 
Ni\ —Suit V Grtgory 212 P 2d 701. 66 Nev 421, 
tin den 71 SCI 19 140 U S 836 95 L Ed 611 
rth dm 225 p 2d 1059 67 Ntv 659 


N M —State v Smith 558 P 2d 46. 89 N M 777, revd 
on oth grds Smith v State, App, 558 P 2d 39. 89 
NM 770 

Okl - President v State Cr, 602 P 2d 222 
Pa—Com ex rel Marino v Myers, 214 A 2d 491, 419 
Pa 448 

Tenn—Dryc v Stutt, l84SW2d 10. 181 Tenn 637— 
Howard v. State, Cr, 506 S W 2d 951 
Wts-Brook V Stale. 121 N W 2d 535. 21 Wis2d 32 
3g. WVa—Slate \ Green, 206 S E 2d 921. 157 
WVa 1011 

§ 36. Third and Lesser Degree 
Library References 

Homicide ®=»24 

39. US—Ostrowski v Burke, CAWii, 402 F2d 
177 

Me—Seeley v State, 411 A 2d 608 

Pa—Com V Parson. 401 A 2d 749. 485 Pa 240 

Malice required 

Pa — Com V Young 431 A 2d 230, 494 Pa 224—Com 
V Wanamaker 444 A 2d 1176 298 Pa Super 283 

Use of weapon not element 

Ha—Streeter v Stale App 3 Dtst, 416 So 2d 1203 

40. Minn — State v Johnson, 152 N W 2d 529. 277 
Minn 168-State v Mytych. 194 N W 2d 276, 292 
Minn 248 

41 Minn—State v Johnson 152 N W 2d 529, 277 
Minn 168 

Wis -State V Carlson 93 N W 2d 354 5 Wis 2d 595 

Causing death not necessarily third degree mur> 
der 

Wis—B riggs v State, 251 N W 2d 12 76 Wis 2d 311 

Aggravated assault 

Minn —Slate v Martin 291 N W 2d 54 

42 Flu—Gritms ^ State 64 So 2d 920 

44 Minn - Sun v Hanson 176 NW 2d 607 286 
Minn 117 

Where, as stated infra § 38, statutes 
provide that a death in the course of 
abortion shall constitute manslaughter, 
such death cannot result in a convic¬ 
tion of third degree murder ' 

45 5 Fla -Weightnovel v Stale. 15 So 856 46 Fla 

I —Johnson v State 91 So 2d 185 

§ 37. In General 

Library References 

Homicide «=»31 et seq 

48. Ga —Henson v Scoggins, 47 S C 2d 641, 203 Ga 
540 

Mo —Stall V Clark, App, 546 S W 2d 455 

Not abrogated by sUtutory manslaughter by 
automobile provision 

Md-Connor v Slate. 171 A 2d 699 225 Md 543, 86 
ALR2d 892 cert den 82 SCt 186, 368 US 
906 7 L Ld 2d 100 

49. Md-Chase v Jenifer. 150 A 2d 251 219 Md 
564—Slate v Gibson, 242 A 2d 575, 4 Md App 
236, affd 254 A 2d 691. 254 Md 199 

Ohio—McClain v All States Life Ins Co , 80 N E 2d 
815 82 Ohio App 154—McClain v All States Life 
Ins Co. 80 N E2d 815, 82 Ohio App 354 

50. US—US V Barbeau, DC Alaska. 92 FSupp 
196. 12 Alaska 725. affd , C A . 191 F 2d 945. 11 
Alaska 551. cert den 72 SCt 1064, 143 U S %8. 
% L Ed 1164 

III —People V Gajda, 232 N E 2d 49, 87 111 App 2d 316 
Wis—M uenth v State 210 N W 2d 716, 60 Wts 2d 
186 
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51. US—Stale of Md v Chapman, DCMd, lOI 
h Supp 115—U S ex rel Crosby v Bnerley C A 
Pu , 404 F 2d 790 


HOMICIDE §37 

p«a* 

Ala-Easley v State. 20 So 2d 519, 246 Ahu 359- 
Hamm v State, Cr. 324 So 2d 345, 56 Ala App 
632 

Anz—State v Quila, 502 P 2d 523, 108 Anz 411 
Cal —People v Ross. 294 P 2d 174 139 C A 2d 706— 
People V Tophia, 33§ P 2d 133, 167 C A 2d 39— 
People V Beyea, 113 Cal Rptr 254, 38 C A Id 176 
Colo—Baker v People, 160 P2d 983, 114 Colo 50 
D C —Fryer v US, uipra, n 30—U S v Hamihon, 
DC, 182 FSupp 548—Honsborough v US,. 
C A . 308 F 2d 645, 113 U S App DC 192 
Ga —Randolph v State. 43 S E 2d 101, 75 Oa App 
253 

111-People V Sulton, 266 N E 2d 351. 130 III App 2d 
1098 

Iowa—State v Sedig, 16 N W 2d 247, 235 Iowa 609— 
CJS cited iB Slate v Stamper, 195 NW2d 110, 
113 

Kan—Stale v Jensen. 417 P2d 273, 197 Kan 427 
Md—Faulcon v Slate, 126 A 2d 858, 211 Md 249— 
Rolfcs V State, 268 A 2d 795, 10 MdA|^ 204 
Mass —Com v Beaulieu, 133 N E 2d 226, 333 Maas 
640. cert der 76 SCI 859. 351 US 957, 100 
L Ed 1480, cert den 77 SCt 70, 352 US 857, I 
LEd 2d 61 

Mich —People v Clark, 147 N W 2d 704. 5 Mwh App 
672—People v Alexander. 190 NW2d 319, 33 
Mich App 704 

Miss —Carter v State 25 So 2d 470, 199 Miss 871 
Mo—State v Dill, 282 S W 2d 456 
Mont -State v Rivers, 320 P 2d 1004, 131 Mont 129 
Neb —State v Hutler 18 N W 2d 201, 145 Neb 798— 
Clown Horse v State, 102 N W 2d 625, 170 Neb 
316 

N J —State V Brown. 126 A 2d 161 22 N J 405—State 
Bd of Medical Examiners v Weiner, 172 A 2d 661, 
68 N J Super 468 

N C —State v Childress, supra, n 11—State v Street, 
supra, n 27—Slate v Horner. 103 S E 2d 694, 248 
N C 342—State v Kea, 124 S E2d 174, 256 N C 
492 

Pa - Com V Eetzner, 25 Erie Co 403 —Com v Simp¬ 
son, 26 Erie Co 36 

R I —State V Goff, 267 A 2d 686, 107 R I 331 
S C -State V Judge, 38 S E 2d 715, 208 S C 497—State 
V Gandy. 124 SE2d 65. 283 SC 571 
Utah—Farrow v Smith, 541 P2d 1107 
Wash—State v Pyles. 511 P 2d 1374. 9 Wash App 
246 

Wyo —Scarles v State, 589 P 2d 386 

Other definitions ^ 

(5) Additional derinilions 

Ala—Garrell v Stale, 105 So 2d 541, 268 Ala 299 
Cal—People v Villalobos, 25 Cal Rptr Ill. 208 
C A2d 121 

D C —U S V Edmonds, supra, n 37 
Fla —Garcia v State App, 204 So 2d 340 
Mass—Com v Lussier, 128 NE2d 569, 333 Mass 
81—Com v Hartford, 194 N E2d 401, 346 Mass 
482-Com V Campbell. 226 NE2d 211. 352 
Mass 387 

Mich—People v Bnght, 213 NW2d '*79. 50 Mich 
App 401 

Miss —Rogers v State, 76 So 2d 702, 222 Miss 609 
Mo —State v Smith. App. 518 S W 2d 66S, app aAer 
remand 539 SW2d 571—State v Manning. App. 
612 S W 2d 823—Slate v Isom. App , 660 S W 2d 
719—State V Westnch, App. 6M SW2d 614 
Neb —Apfikication of Skinner, 135 NW2d 134, 178 
Neb 731 

N L -State v Robbins, App. 109 S E 2d 188. 309 N C 
771 

Ohio—State v Kotowski, 183 NE 2d 262 

Wash —State v Sill, 289 P 2d 720, 47 Wash 2d 647 

Suite of mind 

Neb—Wright v Stale, 100 N W 2d 51. 169 Neb 497 

Where malice exiits, etc. 

Del—Slate v Winsett, Super, 205 A 2d 510, 8 Storey 
Ml 



§37 HOMICIDE 

897 

DtttnictkNi of viable huauiB life Involved 

Muh-Larkin v Cahalan 208 N W 2d 176 3S9 Mich 
333 

Mahun prohibitiun and malum In ee not In¬ 
volved 

Mich —People V Meyer. 208 N W 2d 230. 46 Mich 
App 357 

52. U S —U S V Marshall. D C Mont. 470 F Supp 
194 

Colo—Baker V People, supra, n 51 
Fla —Freeman v Slate, App , 97 So 2d 633—Sinnefia v 
Slate App, 100 So 2d 837 

HI-People V Brown. 64 NE2d 739. 392 III 519 
lowa-Stale v Drosos. 114 N W 2d 526. 253 Iowa 
1152 

La—State v Harper. 17 So 2d 260, 205 La 228—Slate 

V Adams, 28 So 2d 269 210 U 782 

Mo—CJ.S. dtad in State v Ferguson, supra, n 13— 
State V Dill, 282 S W 2d 456—Slate v Ayers. 470 
S W 2d 534—State v Sturdivan. 497 S W 2d 139— 
Stale V Anderson. 515 S W 2d 534 
NC—State v Bunn 196 S E 2d 777. 283 N C 444 

53. Ga —Johnson v Stale, 27 S E 2d 244, 70 Oa App 
4 

La —State v Harper supra n 52 
Mask—Com v Hebert. 368 N E 2d 1204. 373 Mass 
535 

Mich—People v McKee 166 N W 2d 688. 15 Mich 
App 382 

Definition of ‘legal came’* 

Pa—Com V Root, 9 Chest 114, alTd 156 A 2d 895 
191 Pa Super 238, revd on oth grd& 170 A 2d 
310. 403 Pa 571. 82 A I R 2d 452 

Time of commission of the crime of 
manslaughter is not a matenal ingredi' 
ent of the offense ' 

55.1. us—US V Aloowsine, DC Alaska 17 
FRD 211 15 Alaska 483 

The place where the victim dies is 
not an element of the offense of man¬ 
slaughter ' 

55.5. Ohio-State v Nunley. App. 273 N E 2d 146 
27 Ohio App 2d 170 

56. Ala—Oarrell v Slate, 105 So 2d 541 268 Ala 
299 

Ga -Conley \ State 247 S E 2d 562. 146 Ga App 739 
Iowa—CJ.S cited in State v Millspaugh, 257 N W 2d 
513. 516 

NJ—State Bd of Medical Eiiaminers v Weiner, 172 
A 2d 661. 68 N J Super 468-C JjS cited in State 

V Bonano. 284 A 2d 345. 349, 59 NJ 515 

N C —CJjS dted in Slate v Homer. 103 S E 2d 694. 
701. 248 N C 342 

SC—Slate V Gandy. 324 S F 2d 65, 283 SC 571 
W Va—Slate v Stevenson, 127 S E 2d 638. 147 W Va 
211. cen den 83 SCt 886. 372 US 938. 9 
L Ed 2d 768 
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57. U S —State of Md v Chapman, supra, n 51 

Ariz—State v Prewitt 452 P 2d 500 104 Ariz 326 
Fla —Rodnguez v Slate, App 3 Dial, 443 So 2d 286 
Md-ChaM V Jenifer 150 A 2d 251. 219 Md 564 
Pa —Com V Fetzner 25 Erie Co 403 
Utab-State v Norman. 580 P 2d 237 .. 

58. U S —Phegley v Greer. D C ill, 497 F Supp 519 
alTd C A. 685 F 2d 435 alTd 691 F 2d 306, cert 
den 103 SCl 262. 459 U S 946 74 L Ed 2d 204 

Ala-Garrett v Slate. 105 So 2d 541. 268 Ala 299 
Cal—People v Waters. 71 Cal Rptr 863. 266 C A 2d 
116 

Miss -Henry v Toney 50 So 2d 921. 211 Mm 93 
Mo—Stale v Chamincak, 343 S W 2d 153— Stale v 
Westneh. App, 664 S W 2d 614 
N j -Stale Bd itf Medical Examiners v Weiner. 172 
A 2d 661 68 N J Super 468 


N V —People v Levan 64 N E 2d 341. 295 N Y 26— 
People V Pearson, 264 N YS 2d 405, 24 A D2d 
907, cert den 87 SCt 120, 385 US 863. 17 
L Ed 2d 90 

N C—State v Goidon, 85 S E 2d 322, 241 N C 356— 
Stale V Barber. 154 SE2d 104. 270 NC 222— 
Slate V 'Mercer. 165 SE2d 328. 275 N C 108 
Ohio—Travelers Ina Co v Gray. 306 N E 2d 189, 370 
Ohio Misc 27 

Okl -Coslow V State. 177 P2d 518. 83 OkICr 378 
Wash -State v Brubaker. 385 P 2d 318, 62 Wash 2d 
964—Slate v Utter. 479 P 2d 946 4 Wash App 
137 

Wis —Stale V Carter. 170 N W 2d 681. 44 Wis 2d 151 
Wyo—Dodge v State. 562 P 2d 303 
Mental discaae or defect not alTccting criminal re- 
ipottiibility does not require reduction of murder to 
manslaughter 

Me—State v Park 193 A 2d 1. 159 Me 328 

59. Mass—Com v Hebert. 368 NE2d 1204, 373 
Mass 535 

Mich-People v Bourne. 188 N W 2d 573. 385 Mich 
170 

Mo—Stale v Chamincak. 343 S W 2d 153 
Ohio—McClain v All States Life ins Co, supra n 49 

60. La —Stale v Walker. 15 So 2d 874. 204 La 523 

§ 38. Statutory Provisions 

62. D C -U S V Pender, App, 309 A 2d 492—U S 
V Bradford App, 344 A 2d 208 
Iowa—State v Shimon 182 N W 2d 113 
Mich —People v Clark. 147 N W 2d 704. 5 Mich App 
672 

N H - State v Howland. 402 A 2d 188. 119 N H 413 
A composite enme which includes the striking 
and the death of the victim 
Cal—People v Rehmun. 41 Cal Rptr 457, 396 P2d 
913, 62 C 2d 135. cert den 85 SCl 326. 379 U S 
930, 13 L Ed 2d 342 

63 Anz -State v Schantz, 403 P 2d 521, 98 Ariz 
200, cert den 86 SCt 628. 382 US 1015, IS 
L Ed 2d 530 

Cal —People v Lett, 177 P 2d 47, 77 Cal App 2d 917 - 
People V Jackson, 20 Cal Rptr 592, 202 C A 2d 
179 

Miss—Henry v Toney. 50 So 2d 921 211 Miss 93, 
stating Ohio law 

Intent that killing of each human being consti¬ 
tute separate offense 

Anz — Stale v Miranda, 416 P 2d 444, 3 Anz App 550 
Statutory enumeration not inclusive 
Cal —People v Small, 86 Cal Rptr 478 7 C A 3d 347 
64. DC—Walker v US. App. 403 A 2d 1163 
Ind —McClain v State, 393 N £ 2d 261. 182 Ind App 
43 

Mont —Slate v Freeman 599 P2d 368, 183 Mont 334 

Utah—Stale v Howard, 597 P 2d 878 

Wis— State v Bond, 163 N W 2d 601, 41 W»2d 219 

Statute held valid 

US—Cobb V Wainwnght. CAFla, 666 F2d 966, 
cert den 102 SCl 2906, 457 US 1107, 73 
LEd2d 1315 

Ala—Daly v State, Cr App, 401 So 2d 274 
Colo—People v Reynoldt. 575 P2d 1286, 194 Colo 
543—People v Bookman, 646 P 2d 924 
Fla —Falco v Stale, 407 So 2d 203 
La —Slate v Coleman. 257 So 2d 652, 260 La 897, app 
diMn, cert den 93 SCt 43. 409 US 811, 34 
L Ed 2d 67 

Minn —5tale v Croce, 289 N W 2d 54 
N H —State v Darcy. 427 A 2d 516, 121 N H 220 
Pa—Com v Gonzales, 345 A 2d 691, 463 Pa 597 
Conflict between statutes 
Alaxka-Keith v State. 612 P 2d 977 
N D —Slate v Hagge, 224 N W 2d 560, app after 
remand 231 N W 2d 773 


40 CIS 134 

Portion of statute invalid 

Colo—People v Caivareai, 534 P.2d 316, 188 Colo 
277-People v Webb. 542 P 2d 77. 189 Colo 400 

Statute construed 

Del —State v Moyer. 387 A 2d 194 

Repeal by implicatioii 

Wyo—Bartlett v Sute 569 P2d 1235 

65. Under extreme emotional fUstreas 

U $ —Vaaquez v Vaughn, D C Del. 454 F Supp 194 

Del —Fuentes v Sute, 349 A 2d 1 

Mont—State v Collins, 582'P2d 1179, 178 Mont 36 

67. N J —State v Robinaon, 354 A 2d 374. 139 N J 
Super 475 

Wash —Sute v Watson, 459 P 2d 67, 1 Wash App 
43—Sute v Utter, 479 P 2d 946. 4 Wash App 137 

Recourse to common law not required 

Alaska—Jennings v Sute, 404 P 2d 652 

68. Md -Gilbert v Sute, 373 A 2d 311. 36 Md App 
1 % 

Or—State v Hams, 405 P2d 492, 241 Or 224 

In Missouri 

(2) Mo —State v Smart, 485 S W 2d 90 
(5) Other matters « 

Mo —State v Whitley, 382 S W 2d 665—Sute v Smith, 
445 S W 2d 326—State v Isom, App, 660 S W 2d 
739 

Purpose of statute 

Mont —State v Messerly, 244 P 2d 1054, 126 Mont 62 
Teat for application of statute 
Fla —Tipton v State, 97 So 2d 277 
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Ra—Cobb v Stale. 376 So 2d 230 

Mi&sHCutrer v State. 43 So 2d 385, 207 Miss 306 

70. Other amendments 

S C —Strickland v State. 274 S E 2d 43a 276 S C 17 
Wyo—State v Cantrell, 186 P 2d 339. 64 Wvo 132 

71. Ga—State v Foster 233 SE2d 215, 141 Ga 
App 258, afTd 236 SE2d 644, 239 Ga 302 

Mich—People V Myers. 186 NW2d 381, 30 Mich 
App 409 

Stntnte as includiag voluntary and involuntary 
manslaughter 

Ind-Steele v State. 229 N E 2d 237, 249 Ind 81 
Statute held constitutional 
Oa -Slate v Edwards. 222 S E 2d 385, 236 Ga 104 
111 —People V Parra, 340 N E 2d 636, 35 III App 3d 
240 

NH—Slate v Olidden, 441 A 2d 728. 122 NH 41 
Pa-Com V Clark. 383 A 2d 843, 477 Pa 103 

No offense of attempted involuntary manslaugh¬ 
ter 

Tex —Gonzales v State. Cr. 532 S W 2d 343 

74. Involuntary manslaughter statute held to 
abolish crime of negligent voluntary man¬ 
slaughter 

Ky -Umbert v Com. 377 S W 2d 76 

Only common-law involuntary manslaughter in¬ 
cluded 

Wash—State v Johnson. 418 P2d 238, 69 Wash 2d 
264 

Statute deflning recklees homicide and involua- 
tary manslaughter not duplicative 

HI—People V McCollough, 313 NE2d 462, 57 HI 2d 
440. app ditm 95 SCt 614, 419 US 1043, 42 
L Ed 2d 637 

81. NY—Oilpin V Gilpin. 94 NYS2d 706, 197 
Misc 319 

Statute held valid 

Mich —Urkin v Cahalan, 208 N W 2d 176. 389 Mich 
533 

Purpose > 

Mich -Larkin v Cahalan. 208 N W 2d 176, 389 Mich 
533 



40 GJS 135 

No miHtlonglrttr of fetot 

Cal —People V Carleon, 112 Cal Rpir Ul. 17 C A 3d 
349 

12. Fla—lohmon v State. 91 So 2d I8S 
Mich —People v Nixon. 201 N W 2d 63S. 42 Mich 
App 332, op aAer remand 212 NW2d 797, SO 
MichApp 38 

Or-«tate v Elliott. 289 P 2d 1075, 206 Or 82—State 
V Dewey, 292 P 2d 799. 206 Or 496—Stat( v 
Elliott, 383 P 2d 382. 234 Or S22 

“Nfpmiry** oot lyBOoyiiioitt with **eiiiergciicy’* 
Wash—Sute v Unouwa. 296 P 2d 315, 48 Wash 2d 
616 
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89. Tex —Moaley v State, 196 S W 2d 822, 149 Tex 
Cr R 323—Williams v State. 210 S W 2d ISS, 152 
TexCrR 18 

93. Tex—Lopez v State. 216 SW2d 183, 152 Tex 
CrR 362 

94. Tex—Harris v State. 198 SW2d 264, 130 Tex 
CrR 38 

Statote held valid 

Or—State v Walker. 282 P2d 144. 204 Or 69. foil 
282 P 2d 347. 204 Or 69 

Tex—Pehl v State. 223 SW2d 238. 153 TexCrR 
533—Ex parte Kmdell. Cr. 415 S W 2d 922 

95. Tex —Johnson v State. 207 S W 2d 871. 151 Tex 
CrR 313—Chapman v State. 303 SW2d 789, 
165 TexCrR 109 

Test of apparent danger 

Tex —Johnson v State 238 S W 2d 766. 156 Tex Cr R 
23—Bullock V State. 320. S W 2d 663. 167 Tex 
CrR 419 

96. Tex-Chapman v State, 303 SW2d 789. 165 
Tex Cr R 109—Bullock v State. 320 S W 2d 663. 
167 TexCrR 419 
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3. Tex—Hams v State. 198 SW 2d 264, 150 Tex 
CrR 38 

§ 39. Status as Distinct Offense or 
as Degree of Murder 

9. U S —Wilbur V Mullaney. C A Me , 473 F 2d 943. 

stating Maine law 

Ariz—State v Schantz. 403 P 2d 521, 98 Anz 2a) 
cert den 86SCi 628 382 US 1015. 15 L Ed 2d 
530 

Cal —People v McKee, 73 Cal Rptr 112. 267 C A 2d 
509—People v Moles, 89 Cal Rptr 226, 10 C A 3d 
611 

Kan-CJ.S cited in State v Gregory 342 P2d 1051, 
1053. 218 Kan 180 

Mo —State v Foster. 338 S W 2d 8^—State v Curry. 
372 SW2d 1 

NJ—Stale V Brown. 126 A 2d 161. 22 NJ 405 
NM-Smith V State, 338 P2d 39. 89 N M 770 
R I —State V OofT. 267 A 2d 686. 107 R I 331 
SD—State v Brech. 169 NW2d 242. 84 SD 177 
Wash —CJ.S. cited la Brandon v Webb, 160 P 2d 329, 
334. 23 Wash 2d 153 

10. Kan —CJ.S. cited la State v Gregory 542 P 2d 
1031. 1033, 218 Kan 180 

Me—State v Hilliker. 327 A 2d 860 
Md—Chialey v State. 93 A 2d 377, 202 Md 87 
Or—Slate v McCoy. 321 P 2d 1074. 17 Or App 133, 
alTd 327 P 2d 723. 270 Or 340 

Limr^lncindad offcBM of first-degree murder 

Mich -People v Paul. 236 N W 2d 486. 70 Wis 2d 704 

{ 40. Definition 

11. us —Prudential Ins Co of America v Harnson, 
DC Cal, 106 FSupp 419, staling California 
law—CJ.S cited hi United Slates v Brown, 318 
F2d 821, 826. cen den 96 SCt 225, 421 US 
917 46 L Ed 2d 146 


Ga —Randolph v State. 43 S E 2d 101. 75 Oa App 
''251—Ridley v State, 60 SE2d 249, 81 GaApp 
737-SprBdlin v State. 82 S E2d 238. 90 Ga App 
97—Starr v State 213 SE2d 531. 134 GaApp 
149 

Mo —CJ.S cited in State v Foster. 338 S W 2d 892, 
89^-CJS cited ia State v Elgin. 391 SW2d 
341. 345—CJ S cited ia In re Laspy’s Estate, 409 
S W 2d 725. 711-Stale v Ayers, 470 S W 2d 314 

12. Anz-State v Dixon, 489 P 2d 225, 107 Anz 
415 

Cal —People v Bender, 161 P 2d 8, 27 Cal 2d 164— 
People V Taylor. 17 Cal Rptr 233. 197 CA2d 
372—People v Wynn, 65 Cal Rptr 210, 257 
C A 2d 664—People v Rupert. 98 Cal Rptr 203. 
20 C A 3d %1 

DC—US V Alexander, CA, 471 F2d 923. 152 
USAppDC 171.ccri den 93 SCt 541. 409 US 
1044, 14 I Ed 2d 494 

Ga —Johnson v State 27 S E 2d 244, 70 Ga App 
4—Jones v Slate. 30 S E 2d 284, 71 Ga App 36- 
While V State. 40 S E 2d 782 74 Ga App 614— 
Hill V Slate. 215 SC 2d 339. 134 GaApp 584 
Idaho—State v Atwood, App , 669 P 2d 204, IU5 Idaho 
315 

III—People V Brown. 64 NE2d 739, 392 111 519— 
People V French. 279 N F 2d 519. 3 111 App 3d 
884—People v Kendricks. I Dist. 459 NL2d 
1137. 77 III Dec 41, 121 III App Id 442 
Iowa—State v Boston. 11 N W 2d 407. 233 Iowa 1249 
Ky —Rice v Com , 472 S W 2d 512 
Mass —Com v Hinckley. 294 N E 2d 562, I Mass App 
195—Com V Came. 318 NE2d 901, 366 Mass 
366 

Mo —State v Porter. 208 S W 2d 240, 157 Mo 405— 
State V Hunter, 444 S W 2d 192 
NJ-State V Bonano, 284 A 2d 345. 59 N J 515 
NC—State v Wynn 180 S F 2d 115, 278 NC 513 

Ohio- State v Carter 58 N L 2d 794, 75 Ohio App 

545 

Pa —Com V Komaiowski 12 A 2d 905 347 Pa 445— 
Com V Fetzner, 25 Enc Co 401—Com v Simp¬ 
son 26 Erie Co 36—Com v Wutherer, 41 A 2d 
574, 151 Pa 305—Com v Cargill, 55 A 2d 171 
357 Pa 510-Com v Palermo. 81 A 2d 540, 368 
Pa 28—Com v Donough. 103 A,2d 694, 177 Pa 
46—Com V Conner. 282 A 2d 23, 445 Pa 36 
R 1 -State V Winston. 252 A 2d 354, 105 R I 447 

SC-State V Norris. 168 SE2d 564, 251 SC 31- 

State V Gandy. 324 SE2d 65, 281 SC 571 
WVa-Stale v Zannino, 41 SE2d 641, 129 W Va 
775 

Other definitions 

(1) U S—Stout V Grain Dealers Mut Ins Co, C A 
NC,307 F2d521 , 

(6) US—Wakaksan v US CAND. 367 F2d 
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Stale V Williams, 148 A 2d 22. 29 N J 27 
NY—People v Joyce. 84 NYS2d 238. 192 Miw 
107—People v Haney, 30 N Y 2d 328. 333 N Y 
S 2d 403, 284 N E 2d 564 

Pa —Com V Fetzner. 25 Ene Co 403—Com v Dun- 
kelberger, 66 DauphCo 210—Com v Leas, 48 
Berks 161—Com v Sciesney, 34 NorthumbLJ 
1—Com V Chnsman, 58 Lane Rev 197—Com v 
Feinberg. 234 A 2d 913, 211 Pa Super 100, affd 
253 A 2d 636, 433 Pa 558 

SC—State V Barnett, 63 SE2d 57, 218 SC 415 
Tenn —Weaver v Sute, 206 S W 2d 293. 185 Tenn 
276-Crewley v Sute. 413 S W 2d 370, 219 Tenn 
707 

Uuh—CJ.S cited iu State v Wilson. 216 P 2d 630. 
635. 117 Uuh 368—Sute v Clark. 223 P2d 184. 
118 Utah 517 

Va —CJJS. cited in Kirk v Commonwealth. 44 S E 2d 
409. 412, 186 Va 839 

Wash —Slate v Fateley. 566 P 2d 959, 18 Wuh App 
99 

Wis —State V Stonecky, 77 N W 2d 721, 273 Wis 362 
Sinple MgligMce hdd liunfficiait 
U S —State of Md V Chapman, D C Md. 101 F Supp 
335 

III -People V Hawn. 425 N £ 2d 1024, 54 111 Dec 807, 
99 III App 3d 334 

N H —State v Stresano. 213 A 2d 706, 106 N H 554 


N.M-Stetcv Myen, App.536P2d28a88NM 16 
SC—DeLee v Knight. 221 8E2d 844, 266 SC 103, 
cert den 96 SO 2658, 426 U S 939, 49 L Ed.2d 
392 

ViethB*! vointvy purtidiMCiM 

Or—State V Petenen. 526 P2d 1008, 270 Or 166 

Suhitwtiul digulnn friMi 4 m cut 

OhKv-Sute V Lovejoy. 357 N E2d 424, 48 Ohio Mnc 
20. 2 00 3d 320 

Policy considerations against impos¬ 
ing responsibility for death of partici¬ 
pant in reckless conduct on co-partici¬ 
pant does not apply where accused is 
not solely a participant in agreed upon 
reckless conduct, but shoots and kills 
victim.^^ ’ 

223. Or -sute v Welch. 681 P 2d 163, 68 Or App 
337, review den 683 P 2d 1372, 297 Or 438 

|Mce926 

23. Waxh-state v Sill, 289 P 2d 72a 47 Waih2d 
647-State v Collim, 348 P 2d 214, 55 Wuh 2d 
469-Sute V Brubaker. 385 P 2d 318, 62 Waih 2d 
964-Sute V Williama. 484 P 2d 1167, 4 Waih 
App 908 

24. Ind —Smith v State, App, 408 N E 2d 614 
Deidly Wnpon 

(2) Other statements 

Cal—People v Freudenberg, 263 P2d 875, 121 Cal 
App 2d 564—People v Tophia, 334 P 2d 133, 167 
C A 2d 39 

III —People v Andersch, 438 N E 2d 482, 63 III Dec 
551, 107 III App 3d 810 

Ind—Potter v State. 70 N E 129, 162 Ind 213, 64 
A L R 942, 102 Am St Rep 198, 1 Ann Cu 32— 
Surber v State. 99 Ind 71 

NC—State v Brooks, 132 SE2d 354, 260 NC 186 

25. US—State of Md v Chapman, supra, n 22 
Cal —People v Penny, 285 P 2d 926-CJ3 quoted hi 

People v Rodnguez, 8 Cal Rptr 863, 868, 186 
CA2d 433—People v Villaloboa, 25 Col Rptr 
111, 208 C A 2d 321—People v M<>ruln, 122 Cal 
Rptr 157, 49 C A 3d 134 

Colo—Daniels v People, 411 P2d 316, 139 Colo 
190-Peoplc v Shaw, 646 P 2d 375 
DC—US V Dixon, C A. 419 F 2d 288, 135USApp 
DC 401—Thomu v US, CA. 419 F2d 1203, 
136 US App DC 222 

Fla —TegethofT v Sute, App, 220 So 2d 399—State v 
Redden, App, 269 So 2d 413—Pritchett v Sute, 
App 3 Dut, 414 Sold 2 

Oa -Oeele v State. 47 S E 2d 283, 203 Oa 369—Bobo 
V Sute. 120 SE2d 203, 103 OaApp 685-Solo- 
mon v State. 147 5 £ 2d 467, 113 OaApp 116- 
Ward V State. 311 SE 2d 449. 232 Ga 85 
III -People V Reece. 259 N E 2d 619. 123 Bl App 2d 
97—People v Vega. 306 N E2d 718, 16 III App 3d 
504—People v Towen. 308 NE2d 223, 17 III 
App 3d 467 

Iowa—State v McFadden. 320 N W 2d 608 
Kan—Sute v Brooks. 354 P2d 89. 187 Kan 46 
Ky—Parker v Com. 279 SW2d 1 
Me —Sute v Hamilton, supra, n 9—State v Jones, 126 
A 2d 273, 152 Me 188-Stete v Ellis. 325 A 2d 
772 

Md —State v Oibaon, 242 A 2d 375, 4 Md App 236, 
aim 254 A 2d 691, 254 Md 399—MiUs v Sute, 
282 A 2d 147, 13 MdApp 196 
Maas —CJJS. dted hi Com v Welansky, 35 N E 2d 
902, 909, 316 Mau 383—Com v Atendo. 189 
NE2d 223, 345 Must 627-Com v DeSiinone, 
211 NE2d 343, 349 Mau 770 
Mwh—People v McKee, 166 NW2d 688, 15 Mich 
App 382—People v Brown. 193 N W 2d 6a 37 
Mich App 565 

Miss— CJ,S. quoted fai Smith v State, 20 So 2d 701, 
705. 197 Miu 802, 161 A L R l-Downs v State, 
41 So 2d 19, 206 Miu 831-Colcinan v State, 
supra, n 22-Moore v State, 117 So 2d 469. 238 
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Mi«s lOWBmwn v State. 217 So 2d 640-DuLk- 
ing V Stale. 259 So 2d 686—Frazier v State. 289 
So 2d 690 

Mo—State v Ailkens 179 SW 2d 84. 352 Mo 746- 
State V Adumii, Hupra, n 17—State v Whipkey. 
283 SW2d 374. 361 Mo 1008—State v Shnver. 
275 S W 2d 304—State v Beach. 329 S W 2d 712 
Mont —State v Powell, 138 P 2d 949. 114 Mont 571— 
State V AIIikhi. supra, n 22 
NJ —State V Gooze. supra, n 22—State v Diamond. 

83 A 2d 799. 16 N J Supei 26 
N Y —CJ S. vratod In People v Joseph. 172 N Y S 2d 
463. 482. 11 MiM.2d 219-People v Taylor. 297 
NYS2d 192. 31 AD 2d 852-People v Haney 
298 N Y S 2d 415. 59 Misc 2d 162. afTd 319 N Y 
S2d 408. 36 AD 2d 618 revd on oth grds 284 
N E 2d 564, 30 N Y 2d 328. 333 N Y S 2d 403— 

C J.S quoted in People v Buffington. 304 N Y 
S 2d 746. 752. 61 Misc 2d 429—People v Poplis 
281 N E 2d 167. 30 N Y 2d 85, 330 N Y S 2d 365 
N C —State v Wooten. 46 S E 2d 868. 238 N C 628— 
State V Roundtree 106 SE 669. 181 NC 535— 
Slate V Neal. 103 S E 2d 722 248 N C 544 
Pa —Com V Amecca, 47 Lack Jur 177, revd on oth 
grds SO A 2d 725, 160 Pa Super 257—Com v 
Dunkelberger, 66 Dauph Co 210—Com v Jacobs, 
50 Luz L Reg 233—Com v Hartle, 188 A 2d 798. 
200 Pa Super 318—Com v Hiiks, 201 A 2d 294. 
203 Pa Super 307—Com v Farrell. 222 A 2d 437. 
208 Pa Super 200—Com v Zenngo, 257 A 2d 
692, 214 Pa Super 300-Com v Stock US A 2d 
654 463 Pa 547 

S C —C J S cited In State v Barnett 63 S E 2d 57, 59, 
218 SC 415 

Tenn —Weaver v State supra, n 22—Harper v Stale 
334 S W 2d 933, 206 Tenn 509—Osborne v State, 
Cr 512 SW 2d 612 

Tex —Richardson v State. App 1 Dist 663 S W 2d 
III 

Va—Albert v Commonwealth 27 SE2d 177, 181 Va 
894—Kirk V Com 44 S E 2d 409. 186 Va 839- 
Valentine v Com 48 SI 2d 264, 187 Va 946 — 
Beck v Com 216 SE2d 8, 216 Va I 
W Va —^State v Lawson supra, n 14 
Wis—Stale V Wickstrom, 111 N W 2d 176, 14 Wis 2d 
416 

Wyo —C Ji» quoted in Slate v Catellier, 179 P 2d 203 
227. 63 Wyo 123 

**Waiitoii conduct** 

Ga —Hardrick v State, 101 S b 2d 99. 96 Ga App 670 
Kan—Stale v Choens. 580 P2d 1298. 224 Kan 402 
Ky —Cody v Com . 449 S W 2d 749 
Requirement of knowledge 
Cal —People v Rodriguez, 8 Cal Rptr 863 186 C A 2d 
433 

Mo—Stale v Mayabb 316 S W 2d 609—Slate v Dun¬ 
can, 316SW2d 613 

Specific finding of wilifiil nnd wnnton conduct 
not required 

ill—People V Van Bussum, 219 NE2d 695, 72 111 
App 2d 428 

Vehicnlir-homicide itnndard 

Wyo —Bartlett v State 569 P 2d 1235 

Statute conftmed 

Iowa—State v Conner. 292 N W 2d 682 

N H —Stale v Birt^ 440 A 2d 441. 122 N H 10 

CuipaMe mental itate 

Tex —Gonzales v Slate, App 5 Dist, 632 S W 2d 899, 
review ref 

36. Va-Beck v Com. 216 SE2d 8. 216 Va 1 
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27. Ala—Edaon v Slate. Cr. 301 St)2d 226, 53 
Ala App 460 

Cal—People v Wong III Cal Rptr 314. 35 C A 3d 
812 

La -State v Hall. 25 So 2d 908. 209 U 950 
2t. N C -Slate v WcMilen. supra, n 25—State s De 
Witt 114 S E 2d 100 252 N C 457 


Inadverteat violatioa 

(2) Other statements 

NC -State v Sealy. 117 SE2d 793. 253 NC 802 
30. Ga —Geele v State, aupra. n 25 
Ill —People v Bolden. 243 N E 2d 687. 103 III App 2d 
377 

Pa—Com V Hine. 32 NorthumbLJ 99—Com v 
Patrick. 79 York 93 
The word **reckleM** imports, etc. 

Ala —Hanby v Stale, 101 So 2d 553, 39 Ala App 392, 
revd on oth grds 101 So 2d 562, 267 Ala 69 
111 —People v Shaffer. 364 N E 2d 109. 7 III Dec 122. 
49 Ill App 3d 207 

Ky—Codyv Com, 449 SW2d 749 

Selling canned heat containing methanol to cus¬ 
tomers known to be alcoholics 

Pa—Com V Feinberg, 253 A 2d 636. 433 Pa 558 

However, the statement that invol¬ 
untary manslaughter includes death 
resulting from negligence where the 
negligence contains some element of 
rash or reckless conduct which approx¬ 
imates an unlawful act has been stated 
to be erroneous law because of the use 
of “approximates “ 

30.5. Correct rule is that when recklessness of con¬ 
duct causes another’s death, it must amount to 
unlawfulness of conduct in order to sustain a 
charge of involuntary manslaughter 
Pa —Com V Aunck. 19 A 2d 920 342 Pa 282 
31 Cal —C J S cited in People v Rodgers. 210 P 2d 
71. 72, 94 Cal App 2d 166 

N Y —People V Dawson, 133 N Y S 2d 423, 206 Misc 
297 

33 Ark—Burton v Stale 495 SW2d 841 254 Ark 
673 

34. Ill -People v Ryan. 138 N E 2d 516, 9 111 2d 467 
N Y —People V Joseph. 172 N Y S 2d 463 11 Misc 2d 

219 
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35. Cal -People v Carmen. 228 P 2d 281, 36 Cal 2d 
768—People v Tophia, 334 P 2d 133, 167 C A 2d 
39—People v Bross, 49 Cal Rptr 402, 240 C A 2d 
157 

III —People V Mason, 209 N E 2d 863, 60 III App 2d 
307 

Ky —Mullins v Com , 269 S W 2d 713 
La —Slate v Brown, 339 So 2d 6 
Mass—Com v Boyd, 326 NE2d 320 367 Maas 169 
NC—State v Moore 166 SE2d 652, 275 NC 198, 
app after remand 171 SE2d 453, 276 N C 142— 
State V Curtis. 173 S E 2d 613. 7 N C App 707- 
Stale V Putnam. 211 SE2d 493. 24 NCApp 
570—Stale V Newcomb. 216 S £ 2d 730, 26 N C 
App 595, cert den 217 S E 2d 680, 288 N C 249 
SC -State V White. I7I S,E2d 712, 253 SC 475, cert 
den 90 set 482. 396 US 987. 24 L Ed 2d 451 
Tex —Jackson v State, Cr, 548 S W 2d 685 
W« -State V Stortecky. 77 N W 2d 721. 273 Wis 362 

Hunter 

Wash —Slate v Green, 229 P 2d 318, 38 Wash 2d 240. 

23 ALR2d 1397 
Scuffling with an open knife 
SC—Stale V Gorey, 111 SE2d 560, 235 SC 301 

Intoxicated uaer 

Mont—State v Bier. 591 P2d 1115. 181 Mont 27 
Wis-J ones v State, 233 NW2d 430, 70 Wia2d 41 

The unlawful sale of a narcotic drug 
to a person, who injects it into his own 
body and dies as a result thereof, does 
not constitute cnminally negligent 
homicide ' 
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37.5. U S —CJS. dMi to United Stotea v, Sheffield. 

3 M J 1069. 1070. affd . CMA, 7 M.J 47 

Heroin 

NY—People v Pinckney. 317 NYS,2d 416, 65 
Misc 2d 265. affd 328 N Y S 2d 350, 38 A D 2d 
217. affd 297 NE2d 523, 32 N Y 2d 749. 344 
N YS2d 643 

38. Specialiaed standards of care 

N Y —People v Tate. 382 N Y S 2d 941, 87 Misc 2d 6 
41. Md -Allen v Sute. 389 A 2d 909. 39 Md App 
686, 8 A L R 4th 868 

46. Fla—Gian-Cursio v Slate, App 180 So 2d 396, 
cert discharged. Sup, 196 So 2d 105. cert den 88 
SO 36. 389 US 819, 19 LEd 2d 70 
NJ—State Bd of Medical Examiners v Weiner, 172 
A 2d 661. 68 NJ Super 468 
Va —Banovitch v Com, 83 S E 2d 369, 196 Va 210 
Wyo—CJ S. died to State v Catellier, 179 P 2d 203. 
220. 63 Wyo 123 

§ 63. Omission to Perform Duty 
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52. Mich—CJJS. quoted to People v Ogg, 182 
N W 2d 570. 575, 26 Mich App 372 
Mont —State v Rivers. 320 P 2d 1004, 133 Mont 129 
Neb—Delay v Brainard, 156 N W 2d 14, 182 Neb 
509 

Pa —Com V Smoker, 203 A 2d 358, 204 Pa Super 265 

Not manilaugbter at common law for failure to 
•id one in trouble 

NC—State v Willoughby. 294 SE2d 407, 58 NC 
App 746, review den 297 S L 2d 403, 307 N C 
129 

53 Ark -Fhppo v State. 523 S W 2d 390. 258 Ark 
233 

Cal—CJS died to People v Montecino, 152 P2d 5, 
13, 66 Cal App 2d 85—People v Chavez, 176 P 2d 
92. 77 Cal App 2d 621 

Md—Craig v State. 155 A 2d 684, 220 Md 590— 
Palmer v State, 164 A 2d 467, 223 Md 341 
Mass -Com v Hall. 78 N £ 2d 644, 322 Mass 523 
Neb—Delay v Brainard, 156 NW2d 14, 182 Neb 
509 

N C —State v Rone, 114 S E 2d 233, 252 N C 579 

Pa —Com V Patrick. 79 York 93 

Va—Biddle v Com. 141 SE2d 710. 206 Va 14 

54. Mich—CJ.S quoted at leiMlth to People v Ogg, 
App. 182 NW2d 570, 575, 26 Mich App 372 

55. Md -Craig V State. 155 A 2d 684, 220 Md 590 
56 Mass —Com v Hall, supra, n S3 

59. Ala —C J S died to Singleton v Stale, 35 So 2d 
375, 380, 33 Ala App 536—Albright v State, Cr. 
280 So 2d 186. SO Ala App 480, cert den 280 
So 2d 191, 291 Ala 771 

Cal —People v Rodnguez, 8 Cal Rptr 863, 186 C A 2d 
431 

Ind-Eaglen v State, 231 NE2d 147. 249 Ind 144 
Mich—CJ.S quoted in People v Ogg, 182 NW2d 
570, 575. 26 Mich App 372 
Neb—Delay v Brainard, 156 N W 2d 14, 182 Neb 
509—Stale v Crawford, 196 N W 2d 915, 188 Neb 
378 

Arnault only technically lnvol?ed 

Pa —Com V Comber. 87 A 2d 90. 170 Pa Super 466, 
revd on oth grds 97 A 2d 343, 374 Pa 570, 37 
A L R 2d 1058 

Care ae to newborn infonta diitingoiibcd 

Ala —Singleton v State, 35 So 2d 375. 33 Ala App 536 
Wyo—^Slate v Osmus, 276 P2d 469, 73 Wyo 183 
Failure of mother to halt beating by boyfriend 
Ohio—State v Schultz, 457 N E 2d 336. 8 Ohio App 3d 
352. 8 O B R 464 

60. Cal —C J.S dted in People v Monteano. supra, 
n 53 

DC-Jonesv US. C A . 308 F2d 307, 113 USApp 
DC 352 

Mich—CJJ;. quoted to People v Ogg, 182 NW2d 
570. 575. 26 Mich App 372 



§«3 HOMICIDE 

Pag* 9» 

#1. MaNH—Com v Hall. Hupra. n S3 

62. Ark -Flippo V State, S23 S W 2d 390. 2S8 Ark 
233 

Cal—People v Villaloboi*. 2S Cal Rptr 111. 208 
C A 2d 321 

Mont —Sute v Mally 366 P 2d 868. 139 Mont 599— 
State V Hoffman 639 P 2d S07, 196 Mont 268 
Neb—Slate v Crawford. 196 NW2d 915. 188 Neb 
378 

Wath —State v Williams 484 P 2d 1167. 4 Wash App 
908 

Competent adult refusing medication sec supra § 11 
Failure to obtain treatment not shown 
Mont —State v Decker. 485 P 2d 695, 157 Mont 361 

63. Cal—People v Montecino. 152 P 2d 5, 66 Cal 
App 2d 85 

64. Pa—Com v Barnhart, Super, 497 A 2d 616 

68. Landlord*B failure to maintain common ar¬ 
eas 

Ind —Sluaher v State, App , 437 N E 2d 97 

§ 64. In General 
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68. Ncgliient homicide 

Tex -DeMary v State, Cr, 423 S W 2d 331 

§ 65. First Degree 
Library References 
Homicide ^77 

71. Ala —Mount v Stale 24 So 2d 142, 32 Ala App 
235-Smith v State. Cr. 304 So 2d 914, 54 Ala 
App 96 

Minn -State v Merrill. 274 N W 2d 99 
Ohio—Wadsworth v Siek, 254 N E 2d 738 23 Ohio 
Mine 112 

Wash —State v Burley, 598 P 2d 428, 23 Wash App 
881 

Whether or not statute includes rolunUry or 
involuntary manslaughter immaterial 

Ohio—Patrick v Baldridge, 159 N E2d 461, 107 Ohio 
App 331 

Other definitions 

Ala —Trenor v Slate. Cr, 354 So 2d 1180, cert den Ex 
pane Trenor, 354 So 2d 1185 
Ohio—State v Callihan, 227 N E 2d 654, 11 Ohio 
App 2d 23—In re Juvenile, 303 NE2d 316, 36 
Ohio Misc 117 

Okl —Wood V State Cr 486 P 2d 750 

Malice is not essential, etc. 

Ala—Wilkerson v State, Cr, 277 Sold 423 50 Ala 
App 150, cert den 277 So 2d 427. 291 Ala 802 

Second degree manslaughter distinguished 

N Y —People v Usher. 336 N Y S 2d 935. 39 A D 2d 
459 

72. Ala -King v Slate. Cr. 262 So 2d 764. 48 Ala 
App 154. ccrtioran denied 262 So 2d 767, 288 
Ala 744. cert den 93 SCt 339, 409 U S 986. 34 
L Ed 2d 252 

Minn —Stale v Swanson, 240 N W 2d 822, 307 Minn 
412 

Or—State v Keys. 548 P2d 205, 25 Or App IS 
No Intent in subconscious mind 
N Y —People v Almond. 322 N Y S 2d 500. 37 A D 2d 
571 

Intent lacking 

N Y —People v Aponte 369 N Y S 2d 342, 82 Misc 2d 
283 

Reckl s s s ne is 

Wash—State v Berge. 607 P2d 1247 25 Wash App 
433 

73. Ala -Hall v Stale Cr. 272 So 2d 590. 49 Ala 
App 381 

Conn—State v Spates 405 A 2d 656, 176 Conn 227, 
cert den 99 S Ct 1248 440 U S 922, 59 L Ed 2d 
475 


Minn —State v Dahlxlrom, 150 N W 2d 53, 276 Minn 
301—Slate v Johnson, 152 N W 2d 529, 277 Minn 
368 

74. Ala—Rainey v State, supra, n 73—Head v 
State. 44 So 2d 441, 35 Ala App 71—Bradley v 
State. 94 So 2d 225, 39 Ala App 70—Garrett v 
Sute, 105 So 2d 541, 268 Ala 299 

Tex - DeMary v Slate. Cr. 423 S W 2d 331 

Degrees of negligence 

Minn -State v Hayes. 70 N W 2d 110, 244 Minn 296 

Knowledge of substnntiii risk 

Wash —State v Parr, 606 P 2d 263, 93 Wash 2d 95 

75. Ala—Lowery v State. Cr, 317 So 2d 357, 55 
Ala App 511, reversed 317 So 2d 360, 294 Ala 
347, on remand 317 So 2d 365, 55 Ala App 514, 
certiorari denied 317 So 2d 372. 294 Ala 763, app 
after remand. App. 342 So 2d 797, writ den , Sup. 
342 So 2d 802 

Okl—Williams v State, Cr. 513 H2d 335 

76. Ala—Clayton v State, supra, n 72—Bradley v 
State. 94 So 2d 225. 39 Ala App 70 

NY—People v Wallenberg. 337 NYS2d 765. 40 
A D 2d 858. affd 335 N E 2d 864, 36 N Y 2d %7. 
373 N Y S 2d 562 

Okl —Wingfield v State. 160 P 2d 945. 81 Okl Cr 146 

Use of deadly weapon 

(I) Ala—Williams v State 39 So 2d 37 251 Ala 
397—McMillon v Stale 74 So 2d 728, 37 Ala App 690 
(3) Other matters 

Ala—Jordan v State, 122 So 2d 545, 40 Ala App 
693—Lamer v State 179 So 2d 167 43 Ala App 
38 

N Y —People v Eaton 268 N Y S 2d 255, 25 A D 2d 
692 

SD—State v Brech 169 N W 2d 242, 84 S D 177 

Specific content not necessary 

Okl —Chiles v State Cr, 508 P 2d 1108 

Under some statutes a killing by a 
wanton act is involuntary manslaugh¬ 
ter in the first degree ' 

76 5 Wanton act defined 

Ky —1 ambert v Com , 377 S W 2d 76—Fugate v 
Com . 445 S W 2d 675 

Extreme emotional disturbance may 
operate to reduce a conviction for mur¬ 
der in the second degree to manslaugh¬ 
ter in the first degree where “mitigat¬ 
ing circumstances^' are shown 

76.10. N Y —People v Shelton, 385 N Y S 2d 708, 88 
Misc 2d 136, affd 434 N Y S 2d 649. 78 A D 2d 
821 

Subjective test 

N Y -rPeopIc v Casassa, 404 N E 2d 1310, 49 N Y 2d 
668. 427 NYS2d 769. cert den 101 SCt 122. 
449 U S 842, 66 L Ed 2d 50 

Reisonable explanation for disturbance 

Ky - Henley v Com. 621 S W 2d 906 
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77. Ohio—State v McDaniel. 144 N E 2d 683, 103 
Ohio App 163. app di&m 142 N E2d 654, 166 
Ohio St 378 

Asaault and battery 

NH—State v U Noir. 92 A 2d 159. 97 N H 462 

Fourth degree manalaughter diitiuguiabed 

Kan-«lale v Jensen. 417 P2d 273. 197 Kaiv 427 

Malice aforethought required 
Kan—Stale v Jensen, 417 P 2d 273, overr 237 P2d 
246. 171 Kan 703 197 Kan 427 
N Y -People v Walker 396 N Y S 2d 121, 58 A.D 2d 
737 
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Offmac must be tme which w«mld have been 
common»law murder wbea statute first ap¬ 
peared 

Kan—Sute v Jensen. 417 P2d 273, 197 Kan 427 

Purpose of provision 

Kan—Sute v Jensen, 417 P2d 273. 197 Kan 427 
Unlawfol act must be proximate eaase 
Okl —Lime v State. Cr. SO. P 2d 710 

82. NY-People v Ndson, 128 NE2d 391. 309 
N Y 231—People v Monaco. 248 N Y $ 2d 41.14 
N Y 2d 43. 197 N E 2d 532 

Intention to kill unnecessary 
Ohio—Sute V Booth, 185 N E2d 466 
Statute inapplicable 

N Y —People v Nitoll. 158 N Y S 2d 279, 3 A D 2d 64 

83. Ohio—State v Booth, 185 N E 2d 466 

85. NY—People v Vollmer. 87 NE2d 291. 299 
NY 347—People v Lee, 91 NE2d 870. 300 
N Y 422. conf to 98 N Y S 2d 233, 277 App Div 
833 

**ln a cruel and unusual manner** defined 

S D -State v Unge. 152 N W 2d 635, 82 S D 666 

86. NC—CJJS. cited In Sute v Mitchner, 124 
SE2d 831. 834, 256 NC 620 

87. Kan —State v Brown. 236 P 2d 59. 171 Kan 557 

Other statutes have been considered 
by the courts ' 

88.5. Minn-State v Boyce. 170 N W 2d 104, 284 
Minn 242 

Manslaughter in first and second degree distin¬ 
guished 

NY — People v Munoz, 202 N Y S 2d 743, 11 A D 2d 
79 alTd 210 N Y S 2d 533, 9 N Y 2d 638, 172 
NE2d 291 

Ohio> Slate v Butler, 227 N E 2d 627, 11 Ohio St 2d 
23, 21 ALR3d 102 

Tex -Palafox v Sute. Cr 484 S W 2d 739 

§ 66. Second Degree 
Library References 

Homicide ®=>78 

89 Ala -Allen v State, 7 So 2d 91, 30 Ala App 
423—Finney v Stale 27 So 2d 46, 32 Ala App 
324, cert den 27 So 2d 48, 248 Ala 251—Fulg- 
hum V State. 277 So 2d 886. 291 Ala 71—Ex 
parte Monahan 412 So Zd 290 

Accidental killing 

Ala —Collier v State Cr . 275 So 2d 364, 49 Ab App 
685 

90 Ala—McWilliams v Sute. 294 So 2d 454, 52 
Ala App 487, cert den McWilliams v State, Cr, 
294 So 2d 457, 292 Ab 731—Steward v State, 
Cr 314 So 2d 313, 55 Ab App 238, wnt den 314 
So 2d 317, 294 Ab 201 

Minn —Slate v Zupetz, 322 N W 2d 730 
N Y -People v Cruciani. 327 N E 2d 803, 36 N Y 2d 
304, 367 N Y S 2d 758 

Without intent to kill or inflict fatal iqjnry 
Ab—Gamer v Sute. 41 So 2d 634. 34 AbApp 551 
Minn —Slate v Swanson, 240 N W 2d 822, 307 Minn 
412 

91. Ab—Gamer v State, supra, n 90—While v 
State, supra, n 90—Pitts v State. 122 So 2d 542, 
40 AbApp 702—Touchstone v State, 155 So 2d 
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43 Ala —CJ S dtad In Howard v State. Cr App. 420 

So 2d 828, 831 

Cal —People v Colston, 23 Cal Rptr 83. 273 P 2d SI. 
38 C2d S3S. cert den 83 SCt 934. 372 U S 953. 
9 L Ed 2d 979—People v Risenhoover. 73 Cal 
Rptr 533. 447 P 2d 925. 70 C 2d 39. cert den 90 
S Ct 123, 396 U S 837. 24 L Ed 2d 108 
Mass—Com v Juvenile (No I), 313 N E 2d 120, 365 
Mass 421, app aOer remand 348 N E 2d 760. 370 
Mass 450 

Mich —People v Kregger, 36 N W 2d 349. 333 Mich 
457 

Miss —Sessum v Sute, 221 So 2d 368 
Mo—State v Courtney, 202 SW2d 72. 356 Mo 531 
Neb —Anderson v State. 33 N W 2d 362. ISO Neb 116 
NC—State V Smith. 27 SE2d 114, 223 NC 457 
Ohio—White V Maxwell. 187 N E 2d 878, 174 Ohio St 
186. cert den 84 SCt 151. 375 US 880. II 
LEd 2d 112 

Tenn —Davis v State. 250 S W 2d 534. 194 Tenn 282 
W Va —Slate v Lewis, supra, n 1 
Involnatary or voluntary manalaughter 
Ohio—State v Mineer, 456 N E 2d 590, 8 Ohio Misc 2d 
11, 8 OB R 70 

44 III—People v Dnnk. 229 N£2d 409, 85 111 
App 2d 202 

Me —Sute V Chase. 99 A 2d 71, i49 Me 80 
Pa—Com V Fabnzio, 21 D A C2d 564. 50 Lur L 
Reg 13 

SD—State v Belt, 111 N W 2d 588, 79 S D 324 
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47. Me —Slate v Chase, supra, n 44 
Mich —People v Quicksall. 33 N W 2d 904, 322 Mich 
351, app den, and cert gr 69 SCt 635, 336 U S 
916, 93 LEd 1079 affd 70 SCt 910. 339 US 
660 94 L Ed 1188, reh den 71 SCt 13. 340 U S 
846, 95 L Ed 620 

52, Or—Slate v Sack, 300 P 2d 427, 210 Or 552, 

app dism and cert den 77 SCt 1048, 353 US 

962, I L Ed 2d 912—Stale v Schwensen, 392 P 2d 
328, 237 Or 506 

Tex —Gragg v Sute, 214 S W 2o 292. 152 Tex Cr R 
386 

54. Ala—Douglas v State, 58 So 2d 608, 257 Ala 

269—BradHeld v State, 64 So 2d 890, 258 Ala 

638, conf to 64 So,2d 893. 37 Ala App 155 

Tex—Gragg v Sute, 186 SW2d 243, 148 Tex Cr 
267-Northern v State. 203 S W 2d 206 150 Tex 
CrR 511 

55. Ky —Wilson V Com 445 S W 2d 446 

Okl —C J S cited la Fields v State. 322 P 2d 431. 435 
Pa—Com V Fabmio, 21 D A C2d 564, 50 Luz L 
Reg 13—Com v Hudson, 314 A 2d 231, 455 Pa 
117 

Tex —Burrell v State. Cr, 526 S W 2d 799 

57. Ala —Bradfield v Sute. supra, n 54 
Mo —State v Courtney, supra, n 43 

Tex—Clark v Stale, 208 SW2d 637, I5I Tex Cr R 
383—Gentry v Sute. 356 SW2d 793, 172 Tex 
Cr R 345—Anderson v Slate, Cr , 479 S W 2d 57 

58. Tex—Gragg v State. 186 $ W 2d 243. 148 
TexCr 267 

60. Tex—Heath v State. 210 SW 2d 586, I SI Tex 
CrR 609 
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Mo —Stale v Haynes, 329 S W 2d 640 

73. Indictment ImM wffldant 

Mass —Com v Burke, 159 N E2d 856. 339 Mau 521, 
77 ALR2d 451 

Indictment held iufflclently definite end certala 

Ga—Gardner v State, 114 SEld 852, 216 Ga 146 

74. Mo —Collins V State. 479 S W 2d 470 
Tex —Johnson v Sute, Cr, 465 S W 2d 372 
Averment! held iuffleient 

(1) 111—People V Shannon. 236 NE2d 369, 94 111 
App 2d MO 

Mo -State v Finn, 243 'I W 2d 67 
(8) Ala—Duncan v Sute. 176 So 2d 840, 278 Ala 
145 

III—People V Jones. 186 NE2d 246, 26 11126 381 
Ind—Madison v Sute. 130 NE2d 35. 234 Ind 517 
Mich —People v Kregger. supra, n 43 
Tex—Kuykendall v State. 227 S W 2d 825, 154 Tex 
CrR 384—Wilson v State, 234 SW2d 882. 155 
Tex Cr R 323-Philpot v Slate. 3^2 S W 2d 323, 
169 Tex CrR 91 
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(S) Dotson V State. 191 SW2d 33, 149 Tex CrR 
354, cert den 66 SCt 1119 328 U S 850. 90 L Ed 
1623. affd 195 S W 2d 372. 149 Tex Cr R 434~Cassell 
V State 216 SW 2d 813, 154 Tex CrR 648, revd on 
oth grds 70 S Ct 629, 339 IJ S 282, 94 L Ed 839— 
Smith V State Cr, 410 S W 2d 642 
79 III —People v Swiontek 63 N b 2d 741. 391 111 
618 

82. Ill —People V Williams. 92 N E 2d 120. 405 111 
574 cen den 71 SCt 29 

Description held sufficient 
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Wash —Stale v GnfTilh. 328 P 2d 897. 52 Wash 2d 721 
84 Ky —Turner v Com . 260 S W 2d 646 

86. Ind —Nicholas v State. 165 N E 2d 149, 240 Ind 
463 

87. Ky -Delk v Com 215 S W 2d 109, 308 Ky 579 
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Okl —Pruitt V State, 290 P 2d 424, cert den 76 S Cl 
703, 351 US 913, 100 LEd 1446 

4. Tex—Morec v Stale. 183 SW2d 166, 147 Tex 
Cr R 564—Jaekson v Sute, Cr , 516 S W 2d 167 

5. Ky—CJS cited in Acrey v Com 229 S W 2d 

748 751 312 Kv 732 

6. Neb—Cramer v State, 15 N W 2d 323, 145 Neb 
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§ 151. -Description of Mortal 

Wound 
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28. Ill —People v Williams, 192 N E 2d 356, 28 111 2d 
280 

§ 153. -Pact of Death 

page 1048 

53. Cal—People v Jordan. 290 P2d 484. 45 C2d 
697 

§ 154. Connection with Crimi¬ 

nal Act 

60. Mo—Sute V Kerr, App, 531 S W 2d 534 

Indictment or information held inanfficient 

(2) Other instances 

Mo—Sute V Brooks. 507 S W 2d 375 
66. Tex—Townsend v State. 252 SW 2d 941 158 
Tex CrR 29 
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{ 155. — Time and Place 
pmeiom 

71 Mo--SlMe V Warner. 237 A 2d ISO 
71 Ky-eiaemore V Con. 347 SW2d 77 
81 Ind—Buchuyin v Stale, 332 NE2d 213, 263 
Ind 340 

Me-—State v Warner. 237 A 2d ISO. 

Ma-4iate v Luttidl. 366 SW2d 4S3—Unon v 
State, 437 SW 2d 67 

pi«e 1090 

99. Wash—State v Hartley. 170 P2d 333. 23 
Wash 2d 211 

3. Ind—State v amer, 134 NE2d 688. 23S Ind 
4S6, S9 ALR2d 896 

SC-State V Bosnck. 131 SE2d 841. 243 SC 14 

piCt 1091 

7. SC—CJS. chad la Sute V Oregg. 93 S E 2d 233. 
239. 230 SC 222 

§ 156. Malice 

12. NH-State v Conklin. 341 A2d 770. 113 NH 
331 

Tenn—Shcrod v State. 470 SW 2d 86a 4 TennCr 
App 344 

PMi 1092 

20. US—Coleman v Smyth. DCVa, 166 FSupp 
934 

lowa-State v Rinehart. 123 N W 2d 242, 2S3 Iowa 
1132 

Under Federal Rnlea of Ciimiaal Procedure 

US-Ochoav US.CCAai. 167 P 2d 341-Carter 
V US. C A Kan. 173 F 2d 684. cert den 69 set 
1503, 337 US 946, 93 LEd 1749 
29. DC—US V Lucas, CA, 447 F2d 338. 144 
USAppDC 368 

28. US—Buup V Tinsley. DCColo, 211 FSupp 
S4S.afld,CA.316F2d284 

Aru—State v Lantz. 231 P2d 434, 72 Anz 113 
Ohio-Foutty V Maaweil, 186 N E 2d 623, 174 Ohio St 
33 

29. IndictMrt Mt defectlTe 

Tea—Lee v State. Cr. 303 SW2d 244, cert den 94 
$Q 2611.417 US 912,41 LEd2d216 
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34. Oa —Perry v State. 30 S E 2d 709. 78 Oa App 
273 

38. Mo—CJJS. gaotai la State v Beck. 449 S W2d 
608 

41. Averaent held anfllcleat 
Tea-Sanders v State. Cr. 402 S W 2d 733—Davis v 
State. Cr. 429 S W 2d 466—Hinkle v State. Cr, 
442 S.W2d 728-Carew v State. CrApp. 471 
SW2d 860 

49. Tenn -Campbell v State. 491 S W 2d 339 
Tenn —Campbell v State. 491 S W 2d 339. overruling 
Witt V State, 46 Tenn 3 (1968) and Sherod v 
State, TcimCrApp.470SW2d 860 

Eipramei held aqahaleat 

(4) Other exprcMions 

DC-Jackaon v US. CA. 313 F2d 372. 114 US 
App.DC 181 

46. Eapriarioaa held ayUraleut 
(3) Kan—State v Bright, 343 P2d 928, 218 Kan 
476 

{ 157. Specific Intent to Kill 

page 1894 

64. Mb-<:j.S.cllaihi Phtnek V State,460SW2d 
693.699 

N Y-People v DoitaldBan. 63 N E2d 737. 293 N Y 
138 


69. Purpoae to kill 
Aiaska-Oray v State, 463 P 2d 897 
latent to cauee aerioui bodily harai inpeted to 
coauaiatioa of act daarly daRgeroue to Me 
Tex—Nad v State. App 14 Diit., 634 SW2d 732 
66. Ill —People v Shnim. 146 N E2d 12. 12 111 2d 
261 

Ky—Delk v Com. 213 SW2d 109. 308 Ky 379 
Mo—Patnek v State. 460 SW 2d 693 
Ohio-White v Maxwell. 187 N E 2d 878. 174 Ohio St 
186, cert den 84 SQ ISI. 373 US 880, II 
LEd2d 112 
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(Oai—People V Curry, 13 Cal Rptr 596, 192 
CA2d 664 

111—People V Cesarz. 233 NE2d 1. 44 111 2d 180— 
People V Carpenter. 266 NE2d 478. 131 III 
App 2d 187 

Minn —State ex rel Isle v Tahash, 109 N W 2d 34. 260 
Minn 136, cert den 82 SCt 188. 368 U S 906. 7 
L Ed 2d 101 

Tex—Becks v State. 254 SW2d 396. 138 TexCrR 
204—Hodges v State. 272 SW 2d 902, 160 Tex 
Cr R 579 

80. Ind —Way v State. 66 N E 2d 608, 224 Ind 280 

§ 158. Deliberation and Premedita¬ 
tion 
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94. Anz—State v Peats, 397 P 2d 631, 97 Ariz 
133—State ex rel Corinn v Superior Court In and 
For Mancopa County 449 P 2d 394. 104 Anz 
129 

96. Cal—People v Curry. 13 Cal Rptr 396, 192 
CA2d 664 

98. US—Ornelas v US. CANev, 236 F2d 392 
Idaho—arey v State. 429 P 2d 836. 91 Idaho 706 
Mich —People v GologonofT. 149 N W 2d 201, 6 Mich 

App 332 

Mo—State v Howard. 177 S W 2d 616. 332 Mo 410 
Nev—Oraves v Young, 420 P2d 618. 82 Nev 433 
3. Anz—Stale v Untz. 231 P2d 434. 72 Anz 115 
Ohio—Foutty v Maxwell. 186 N E 2d 623, 174 Ohio St 
33 

§ 159. Deliberate and Premeditated 
Design 

page 1057 

22. Okl —Easley v State, Cr App. 143 P 2d 166, 78 
OkiCr I 

29. Okl —Easley v State, supra, n 22 

§ 160. Willfulness, Unlawfulness, 
and Feloniousness 

page 1098 

38. Iowa—State v Nutter, 81 N W 2d 20, 248 Iowa 
772 

42. Not deficient 

Kan—State v Bnght, 343 P2d 928, 218 Kan 476 
45. Me -State v Hachey. 278 A 2d 397 
47. Mo—State v Smith. 451 S W 2d 33 

90. Mo—State v Stnnger. 211 S W2d 925, 357 Mo 
978 

N M —Ex parte Williams, 263 P 2d 339, 38* N M 37 
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91. Me—State v Chase, 99 A 2d 71 149 Me 80 

92. US—Coleman v Smyth, DCVa, 166 FSupp 
934 

99. N M —Ex parte Williams, supra, n 30 

62. Or —State v HolUnd. 277 P 2d 386. 202 Or 636 
64. Neb —Redding v State, 85 N W 2d 647. 165 Neb 
307 
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83. Ariz —Yavapai County Atty v Mahoney. 491 
P 2d 469, 107 Anz 613 

Ark —Smith v State. 333 S W 2d 38. 231 Ark 233 
Cal —People v Mendex, 16 P 2d 929. 27 Cal 2d 20— 
People V CofTman, 233 P2d 117, 105 CA2d 
164—People v Oohton. 23 Cal Rptr 83, 373 P Id 
51, 58 C2d 335. cert den 83 SCt 934. 372 US. 
935. 9 L Ed 2d 979—People v Risenhoover, 73 
Cal Rptr 333. 447 P 2d 925. 70 C 2d 39. cert den 
90 set 123. 396 US 837, 24 LEd2d 108 
Fla —Hargrett v State. App, 233 So 2d 298 
Iowa—State v Martin, 35 N W 2d 238, 243 Iowa 1323. 
34 A L R 2d 904 

Nev—Howard v ShcnlT of Qark County, 423 P2d 

596, 83 Nev ISO 

N Y —People ex rel Williams v UVallce. 294 N Y 
S 2d 824, 30 A D 2d 1034 

Pa —Com ex rel Stevens v Myers, 136 A 2d 327, 398 
Pa 23, cert den 80 S Cl 1254, 363 U S 816, 4 
LEd2d iIS6-Com v Stamm, S3 Berks 237 
Tex —Stout V State. Cr. 460 S W 2d 911 
Va—Hevener v Com. 34 SE2d 893. 189 Va 802 
FIret degree ipd felony-murder 
N C —State v McUughlin, 213 S E.2d 238. 286 N C 

597. vac in part on oth grds 96 S Ct 3206, 428 
US 903, 49 LEd 2d 1208 

86. Or—State v Wilson. 142 P2d 680, 172 Or 373 

88. Cal —People v Coston, 191 P 2d 321, 84 Cal 
App 2d 645 

89. Ohio—White v Maxwell. 187 NE 2d 878, 174 
Ohio St 186, cert den 84 SO 131, 373 US 880. 
11 LEd2d 112 

90. Kan—Blevins v Hudspeth. 199 P2d 171, 166 
Kan 117, cert den 69 SCt 743. j 36US 940.93 
LEd 1098 

Mich —People v Brown. 179 N W 2d 58. 23 Mich App 
328 

NC—Slate v Haynes. 171 SE2d 433. 276 NC ISO 
Charting ‘^attempted'* felony murder improper 
N Y —People v Hassm. 368 N Y S 2d 233. 48 A D 2d 
705 

91. Kv —Pryor v Thomas. 361 S W 2d 279. cert den 
83 S Ct 739. 372 U S 922, 9 L Ed 2d 727 

Charge of murder In third degree improper 

Pa —Com V Komatowski. 32 A 2d 903. 347 Pa 443 

Proeecntorial diacrethm 

Anz —State v Cox, 343 P id 449, 23 Anz App 328 

94. Anz—State v Woolery, 378 P 2d 731, 93 Anz 
76-Stale v Intogna. 419 P 2d 39. lOI Anz 275. 
app after remand 445 P 2d 431, 103 Anz 455 

Cal—In re Walker, 112 Cal Rptr 177, 318 P2d 1129, 
10 C 3d 764 

DC-Coleman v US. CA. 295 F2d 535, Ml US 
App DC 210, cert den 82 SCt 689, 369 US 
813. 7 L Ed 2d 613. reh den 82 S Ct 870. 369 U & 
842. 7 L Ed 2d 847—Fuller v US.CA.407F2d 
1199, 132 USAppDC 264, cert den 89 SO 
999, 393 U S 1120. 22 L Ed 2d 125 
Moss —Metcalf v Com , 156 N E 2d 649 
Nev —Howard v ShenfT of Clark County. 423 P 2d 
596, 83 Nev 130 

N J -State V Sullivan. 203 A 2d 177, 43 NI 209. cert 
den 86 SCt 364. 382 US 990, 15 LEd.2d 477 
N C - State v MeUrnb. 200 S E 2d 838. 20 N C App 
164 

R 1 - State V JefTerds. 152 A 2d 231. 89 R1 272, reaig 
162 A 2d 536 91 R1 214 

95. Mats—Com v Baker. 177 NE2d 783, 343 
Mass 162 



§1«2 HOMICIDE 

P|0t 1M1 

M. FU.—RdUes v State. 1S8 So2d t89. app after 
ranAid 210 So.2d 441 

Vt.--.lii H Murphy, 243 A 2d 788. 127 Vt 196 

Not chaff! fli Mmd doirtt 

Mich-People V McKinney. 237 N W 2d 215,65 Mich 
App 131 

3. NY—People ex ivl WmiaiM v UVaHee, 294 

NYS2d 824, 30 AD2d 1034 
4* Mo-8Utev Finn. 243 SW2d 67 
Pe.—Com V Koch, 288 A 2d 791. 446 Pa 469 
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S. Kaa-4kdU» v Hudspeth. 199 P2d 47a 166 
Kan 7a cert, den 69SCl 649.3360S 927.93 
LEd 1088 

Pa.-Com V Koch. 288 A 2d 791, 446 Pa 469 

4. Mo '—State v Mahunn. 240 S W 2d 110. cert den 

72 SO 71. 342 US 842. 96 LEd 636. 74 SCt 
SS, 346 U S 836. 98 L Ed 358 and 76 S Cl 313, 
350 U S 940. too LEd 820and 76 SCt 633, 350 
U.S 1009, 100 L Ed 870 

Neb—Biyaht v State. 43 NW2d 169 153 Neb 490 
Va-Waid v Com. 138 SE2d 293, 205 Va 364 
7. Va.—Want v Com, 138 S E 2d 293. 205 Va 564 
t. Mo —State v Brookshire, 368 S W 2d 373 
NC-State v Kirksey. 42 SE2d 613. 227 NC 445 
iMHctnoMf hold lafficiaBt 
(3) Other matanoet 
La—State v Petenon, 290 So 2d 307 
Mo-State v Floyd. 403 SW2d 613 
NC—State v Boyd. 214 SE2d 14. 287 NC 131 
Or-Stalc V Dravea. 524 P2d 1225.,18 Or App 248 
Tex-Junkv State. Cr. 322 S W 2d 934. afTd 96SCt 
2950. 428 U S 262. 49 L Ed 2d 929. reh den 97 
SO 198. 429 US 875. 50 L Ed 2d 158 
Irf ormatk mp held mifficieiit 
Mich —People v Brown. 179 N W 2d 58. 23 Mich App 
528 

Where felony-murder is char^fed a 
second count for that degree of homi- 
cide which the prosecution feels the 
facts support may be permissible.^’ 

93. Choice of proeecutioii 
Cal—People v Romo, 121 Cal Rptr 684. 47 C A 3d 
976 

Mwh—People v Bufkin. 210 NW2d 390. 48^Mich 
App 290. afid 236 N W 2d SCO, 395 Mich 434 

Id. iMHctoMoti held Mffldeat 

(3) Other caaet 

US—Barker v Comer. DCW Va. 306 FSupp 227 
Mo—State v Felder. 242 S W2d 535—SUte v Shnver. 
275 SW2d 304-State v Bounds, 305 SW2d 
487—Slate v Cheatham. 340 S W2d 16 

N. Y —People V Hetenyi. 270 N Y S 2d 273. SO Mnc 2d 

311 

IMae lOdS 

19. U S —Davis V Slayton. DC Va. 353 F Siipp 571 
Mich—People v Charki. 227 NW2d 348. 58 Mtch 
App 371 

( 163. Manslaughter 

33. Md —Carroll v Warden of Md Penilentiary, 106 
Aid 71. 205 Md 631 
Mo-State v Foattr. 338 SW 2d 892 
U, US—US V Dixon. DCNY, 73 FSupp 683 
28. Pi —Com V Barry, 20 Monroe L R 55 
WVa-Slate v Comstock. 70 SE2d 648. 137 WVa 
132 

Wyo-Stale « Dobbs. 244 P2d 280. 70 Wyo 26 
2d, US—US V Aloowsme, DC Alaska. 17 FRD 
211, IS AMui 483 

DC—US V Pender. App. 309 A 2d 492 
Oa-Oaek v Stale. 47 SE2d 283. 203 Oa 369 
Nev-BwIUni V Shenir, Clark County. 508 P 2d 546. 
89Nev 112 
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SD-Siate V Lanfe. 152 N W2d 635. 82 S.D 666 
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NC-Statev Sawyer. 180SE2d 387. II NCApp 81 
27. Mo -State v Stnnger. 21 1 S W 2d 925. 357 Mo 
978 

33. Ga —Hughes v SUte, 88 S E 2d 211. 92 Oa App 
231 

34. Oa —Shockley v State. 82 S E 2d 735. 90 Oa 
App 237 

Ind—Kain v State, 123 NE2d 177, 234 Ind 160. reh 
den 125 NEld 436, 234 Ind 160 

35. Ky —Bums v Com. 213 S W 2d 1014, 308 Ky 
145 

Or—State v Standatd, 375 P2d 551. 232 Or 333 

Goatn, fee ^ 

Cal —People v Freudenberg, 263 P 2d 875. 121 C A 2d 
564 

Charge aot fufficlently brood to ioclade loaer 
offeoM 

Oa —Shockley v Slate, supra, n 34 

39. US —U S ex rel Reid v Bnerley. DC Pa. 296 
FSupp 294 

Cal —People v Dobbs. 161 P 2d 46. 70 Cal App 2d 
261—People v Freudenberg, supra, n 38 
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Minn—State v Lundsirom, 171 NW2d 718, 285 
Minn 130 
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360 

Kan—State v Brown. 236 P2d 59, 171 Kan 557 
Minn—Stale v Kopelka 121 NW2d 783. 265 Minn 
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Mo-Stale v Holliday. 182 S W 2d 553, 353 Mo 397- 
Staie V Stringer, supra, n 27—State v Black, 227 
S W 2d 1006, 360 Mo 261 

N/—State V Pickles. 218 4 2d 609, 46 NJ 542 
Okl-Coslow V State. 177 P 2d 518. 83 OkICr 378 
Wyo—C3S cited ia State v Catellier, 179 P2d 203. 
215, 63 Wyo 123—Shoemaker v State. 444 P 2d 
309 

Statutory form iuMfficient 
US—US V Aloowsme, DC Alaska, 17 FRD 211 
15 Alaska 483 
Immaterial repugnancy 

Oa—Hughes v State, 88 SE2d 211, 92 OaApp 231 

42. Mo —State v Maggard. 188 $ W 2d 9 

Neb—Schluier v State. 44 N W 2d 588. 153 Neb 317 
Or—State v Andrews, 517 P2d 1062, 16 Or App 144 
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383 
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4d. Reference to ftatute 
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Sup, 241 SW2d 901—Stale v Couch, App. 523 
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Doubt! ruioleed in dcfendant'i faeor 
Cal—Petite V Schueren. Ill Cal Rptr 129, 516 P 2d 
833, 10 C VI 553 

SO. Ind -Wilson v State. 112 N E 2d 449, 232 Ind 
495 
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Cr R 405—Onfllth v State, Cr, 430 S W 2d 197 
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Sute V McCoy. 71 SE2d 921. 236 NC 121- 
State V Jones. 214 S E 2d 24. 287 N C 84 
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TennCrAiq) 310—Covey v Sute, Cr, 504 
S W 2d 387 

Va -Boone v Com. 80 S E 2d 412, 193 Va 708—Bail¬ 
ey v Com . 104 S E.2d 28, 200 Va 92 
Wash —Sute v Petty. 338 P 2d 136, 37 Wash 2d 313— 
State V Swartoa, 396 P 2d 971. 63 Wash 2d 335— 
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McQueen, 399 SW2d3. oert den 86SCI 1873. 384 
U S 977. 16 L Ed 2d 687. adherad to. Sup. 431 S W2d 
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set 122, 182 US 861. 15 LEd 2d 99 

Ala—Dockery v Stale. 114 So 2d 394, 269 Ala 564 
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33. Ark—Wilhite v State. 178 SW2d 35. 206 Ark 
887—Nunley v Sute. 270 S W 2d 904. 223 Alt 
838—Shaddox v Sute. 418 S W 2J 780. 243 Ark 
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N Y —C J5 cited In People v Taylor. 427 N Y S 2d 
439, 440. 74 A D 2d 177 

99. Ala—Payne v Sute. 74 So 2d 630, 261 Ala 397 
Ky —Tarrence v Com , 265 S W 2d 40, cert den 75 
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Mass—Com v Bonomi, 140 NE2d 140, 335 Mane 
327 
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N C —Sute v Brice, 193 S E 2d 299 PNC App 189 
cen den 195 SE2d 690, 283 NC 258 
Tex—Dinklagc v State. 185 SW2d 573 148 Tex Cr 
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